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Selected  Subjects 


Natural  Gas 

Federal  Energy  Regulatory  Commission 

Occupational  Safety  and  Health 

Occupational  Safety  and  Health  Administration 

Old-age,  Survivors  and  Disability  Insurance 

Social  Security  Administration 

Pipeline  Safety 

Research  and  Special  Programs  Administration 

Postal  Service 

Postal  Service 

Radio  Broadcasting 

Federal  Communications  Commission 
Radio  and  Television  Broadcasting 

Federal  Communications  Commission 

Reporting  and  Recordtceepfng  Requirement 

Federal  Communications  Commission 
Utilites 
Securities  and  Exchange  Commission 

Savings  and  Loan  Associations 

Federal  Home  Loan  Bank  Board 

Surface  Mining 

Surface  Mining  Reclamation  and  Enforcement  Office 


on  the  republication  of  material 
Federal  Register 


Questions  and  r€  quests  fcr  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Gila  Thi  i  Publication:  Use  the  volume  number  and  the 
page  number.  Ex  imple:  50  FR  12345. 


THE  FEDERAL  REGISTER;  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Anj  person  who  uses  the  Federal  Register  and 
Co<t  of  Federal  Regulations. 


PHILADELPHIA,  PA 


Office  of  the  Federal  Register. 


Fre<   public  briefings  (approximately  2  1/2  hours) 
to  f  resent: 

1.  1  he  regulqtory  process,  with  a  focus  on  the 
Fideral  Register  system  and  the  public's  role 
ii    the  development  of  regulations. 

2.  1  tie  relationship  between  the  Federal  Register 
a  id  Code  of  Federal  Regulations. 

3.  1  he  important  elements  of  typical  Federal 
Fegister  documents. 

4.  /n  introduction  to  the  finding  aids  of  the 
Pp/CFR  system. 

To  >rovide  the  public  with  access  to  information 
neossary  to  research  Federal  agency  regulations 
whi  :h  directly  affect  them.  There  will  t»e  no 
di8<  iission  of  specific  agency  regulations. 


WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10, 

William  ].  Green,  Jr.,  Federal  Building, 

600  Arch  Street,  Philadelphia,  PA. 

Laura  Lewis, 

Philadelphia  Federal  Information  Center. 

215-597-1709 


WASHINGTON,  DC 


WHEN: 
WHERE: 


RESERVATIONS: 


January  17;  at  9  am. 
Office  of  the  Federal  Register.- 
First  Floor  Conference  Room, 
1100  L  Street  NW..  Washington,  DC. 
Howard  Landon  202-523-5227 
'Melanie  Williams  202-523-5229  (TDD) 


NOTE:  There  will  be  ■  sign  language  inteifHeter  for  hearing 
unpaired  persons  at  dw  Washington.  DC  briefing. 
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Agricultural  Marketing  Service 

RULES 

49343  Oranges  [navel]  grown  in  Arizona  and  California 

PROPOSED  RULES 
Milk  marketing  orders: 
49395        Southern  Illinois 

Agriculture  Department 

See  also  Agricultural  Mariceting  Service;  Animal 
and  Plant  Health  Inspection  Service;  Farmers 
Home  Administration;  Federal  Grain  Inspection 
Service;  Food  and  Nutrition  Service. 
NOTICES 

Cooperative  agreements: 
49433        Africanized  bees  and  honey  bee  mites 

Air  Force  Department 

NOTICES  ^ 

Environmental  statements,  availability,  etc.: 
49440        Over-the-horizon  backscatter  Alaskan  radar 
system 

Animal  and  Plant  Healtti  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 

49344  Horses  from  countries  affected  with  CEM; 
approved  States:  interim 

Arts  and  Humanities,  Nationai  Foundation 

See  National  Foundation  on  Arts  and  Hiunanities. 

Blind  and  Ottier  Severely  Handicapped, 
Committee  for  Purcttase  From 

NOTICES 

49439  Procurement  list,  1986;  additions  and  deletions; 
correction 

Child  Support  Enforcement  Office 

RULES 

49392     Program  audit  and  penalty  procedures;  correction 
(2  documents) 

Commerce  Department 

See  also  International  Trade  Administration; 
National  Oceanic  and  Atmospheric  Administration. 

NOTICES 
49436     Agency  information  collection  activities  under 
OMB  review 

Consumer  Product  Safety  Commission 

NOTICES 
49494     Meetings;  Sunshine  Act 

Defense  Department 

See  also  Air  Force  Department. 

NOTICES 

Meetings: 

49440  Science  Board  task  forces 

Energy  Department 

See  Energy  Research  Office;  Federal  Energy 
Regulatory  Commission. 


Energy  Research  Office 

NOTICES 

Meetings: 
49455         Energy  Research  Advisory  Board 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
49389        Tennessee;  correction 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 

49422  Industrial-commercial-institutional  steam 
generating  units;  correction 

Water  pollution  control: 

49423  National  primary  drinking  water  cegulations; 
public  briefing 

NOTICES 
49455     Agency  information  collection  activities  under 
OMB  review 

Equal  Employment  Opportunity  Commission 

NOTICES 

49494     Meetings;  Sunshine  Act  (2  documents) 
Farmers  Home  Administration  * 

PROPOSED  RULES 

Loan  and  grant  programs: 
49395         Financing  surplus  agricultiu-al  commodities; 
restrictions 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Cessna 

Cessna;  correction 

Embraer     . 

Mooney  Aircraft  Corp. 
Control  zones  and  transition  areas 
Control  zones  and  transition  areas;  correction 

NOTICES 

Advisory  circulars;  availability,  eta: 
Aircraft  engines,  installation,  removal,  or  change 
of  identification  data  and  plates 


49349 
49350 
49350 
49351 
49353 
49353 


49492 


49392 


49423 


49426, 
49427 
49428 


49456 


Federal  Communications  Commission 

RULES 

Radio  and  television  broadcasting: 
PoUtical  editorials  disclosure  requirements; 
reporting  and  recordkeeping  requirements 

PROPOSED  RULES 

Common  carrier  services; 
Contract  filing  by  non-dominant  carriers;  foreign 
conununication  matters;  tariff-free,  free,  or 
reduced  rate  services;  elimination  of  reporting 
requirements    • 

Radio  stations;  table  of  assignments: 
Arizona  (2  documents)  ^ 

New  Hampshire 
NOTICES 
Hearings,  etc.: 

Weber,  John  P.  jr. 
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49455     Rulemali  ing  proceedings;  petitions  filed,  granted, 


denied,  i  !tc 


Federal 

RULES 

Flood 


Emergency  Management  Agency 


infeurance;  communities  eligible  for  sale: 
49390         Massachusetts  et  al. 


49434, 
49436 
49434 
49435 
49433 


49345 
49459 

49459 
49459 

49459 


49460 
49460 
49461 


NOTICES 
Disaster 


49459 


49359- 
49371 


49450 

49440 
49440 
49441 
49442 
49442 
49442 
49443 
49443 

49444 


49452 
49453 


and  emergency  areas: 


Penns  'Ivania 


Federal 

RULES 

Natural 
Pipeliiles 
others 


Energy  Regulatory  Commission 


ias  Policy  Act: 

interstate  transportation  of  gas  for 
effects  of  partial  wellhead  decontrol; 
clarifi()ation,  etc.  (22  documents) 


NOTICES 

Electric 

Centra 
Hearings , 

ANR 

Granift 

Miss 


la 


Fipi 


s  iippi 
NoFthv  rest 
Panhai  i 
Synerj  ics 


Trunkl 

Valley 

Natural 

ANR 

Small 

qualify 

Beaver 

Delmai 


te  and  corporate  regulation  filings: 
Power  &  Light  Co.  et  al. 
etc.: 

leline  Co. 

State  "Gas  Transmission,  Inc. 
River  Transmission  Corp. 
Alaskan  Pipeline  Co. 
idle  Eastern  Pipe  Line  Co. 

Inc. 
ne  Gas  Co. 

Gas  Transmission,  Inc. 
certificate  filings: 
line  Co.  et  al. 

production  and  cogeneration  facilities; 
status: 

Creek  Hydro  et  al. 
Wagner  et  al. 


49462        North  Salem  State  Bancorporation  et  al. 
49494,    Meetings;  Sunshine  Act  (2  documents) 
49495 

Fiscal  Service      .    , 

PROPOSED  RULES      . 
49412     Book  entry  Treasury  bonds,  notes  and  bills 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

ESSAR  Corp.;  sponsor  name  change 
Human  drugs: 

Cold,  cough,  allergy,  bronchodilator,  and 

antiasthamtic  drug  products  (OTC);  correction 
PROPOSED  RULES 
Food  for  human  consumption: 

Chocolate  products;  Codex  standard;  advance 

notice 

Cocoa  powders;  Codex  standard;  advance  notice 
Human  drugs: 

Exocrine  pancreatic  insufficiency  drug  products . 

(OTC);  tentative  final  moMgraph;  correction 

Internal  analgesic,  antipywtic,  and  antirheumatic 

drug  products  (OTC);  tentative  final  monograph; 

correction 


49372 


49371 


49398 
49405 


49409 


49409 


{as 
F  pel 

po  ver 

in; 


49341 


Federal  fSrain  Inspection  Service 

NOTICES 

Agency 
Illinois 


qesignation  actions: 
(2  documents) 


Indiani 

Iowa  a  id  Illinois 

Minnesota  and  Mississippi 


49462 


Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  care  food  program;  seriously  deficient 
institutions;  determinations,  etc. 

Health  and  Human  Service  [>epartment 

See  also  Child  Support  Enforcement  Office;  Food 
and  Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health; 
Public  Health  Service;  Social  Security 
Administration. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


Federal  l|iome  Loan  Bank  Board 

RULES 

Federal 
Crimin 


statem(!nts 


^vings  and  Loan  Insurance  Corporation: 
1  referrals  and  other  reports  or 


NOTICES 

Agency  i 
OMB  rev 
Conserv 

Sierra 
Receiver 

Hi-Plai 


I  iformation  collection  activities  under 
ew 

aior  appointments: 

ederal  Savings  &  Loan  Association 

appointments: 
ips  Savings  &  Loan  Association 


Federal 

NOTICES 

Agreements 


Rjlaritime  Commission 

filed,  etc. 


Federal  F^eserve  System 

NOTICES 

Bank  hoh 
Bancor  > 
First  Fi  lelity 
Huntin;  ;t 


ing  company  applications,  etc.; 
of  Mississippi,  Inc. 

Bancorporation  et  al. 
on  Bancshares  Inc.  et  al. 


'  Health  Care  Financing  Administration 

RULES 

Medicaid: 
49389         Third  party  liability,  rates  for  skilled  professional 
medical  personnel,  etc.;  correction 

Housing  and  Urban  Development  Department 

NOTICES 
49463     Agency  information  collection  activities  under 
OMB  review 

Immigration  and  Naturalization  Service 

NOTICES  * 

49467     Immigrant  visa,  alien  relative  classification  status; 
form  revision 

Inter-American  Foundation 

NOTICES 
49495     Meetings;  Sunshine  Act 

Interior  Department 

See  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service; 
Reclamation  Bureau;  Surface  Mining  Reclamation 
and  Enforcement  Office. 
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Internal  Revenue  Service 

National  Oceanic  and  Atmosphertc 

NOTICES 

Administration 

49493 

Privacy  Act;  systems  of  records;  correction 

NOTICES 

Permits: 

International  Trade  Administration 

49437 

Foreign  fishing 

NOTICES 

Meetings: 

National  Park  Service 

49437 

Semiconductor  Technical  Advisory  Conmiittee 

NOTICES 

Environmental  statements;  availability,  etc.: 

International  Trade  Commission 

49465 

Piscataway  Park,  Fort  Washington,  MD 

NOTICES 

Import  investigations: 

Nuclear  Regulatory  Commission 

49466 

Welded  carbon  steel  pipes  and  tubes  from  India. 

NOTICES 

Taiwan,  and  Turkey:  correction 

Applications,  etc.: 

49470 

Cleveland  Electric  Illuminating  Co.  et  aL 

Interstate  Commerce  Commission 

49468 

Power  Authority  of  State  of  New  Yoric 

NOTICES 

Environmental  statements,  availability,  etc.: 

Railroad  operation,  acquisition,  construction,  etc.: 

49470 

Pennsylkrania  Power  &  Light  Co. 

49466 

Burlington  Northern  Railroad  Co. 

Meetings: 

Railroad  services  abandonment: 

49469 

Reactor  Safeguards  Advisory  Committee;  agenda 

49466 

Burlington  Northern  Railroad  Co. 

change,  etc. 

49466 

Norfolk  &  Portsmouth  Belt  Line  Railroad  Co. 

.  Operating  licenses,  amendments;  no  significant 
hazards  considerations: 

Justice  Department 

49468 

Biweekly  notices;  Union  Electric  Co.;  correction 

See  Immigration  and  Naturalization  Service. 

Occupational  Safety  and  Healtti  Administration 

LalKM-  Department 

PROPOSED  RULES 

See  Occupational  Safety  and  Health 

Health  and  safety  standards: 

Administration. 

49410 

Hazard  communication;  disclosure  of  trade 
secrets  to  nurses 

Land  Management  Bureau 

NOTICES 

Postal  Service 

Alaska  Native  claims  selection: 

RULES 

49464 

Belkofski  Corp. 

International  Mail  Manual: 

Environmental  statements;  availability,  etc.: 

49387 

Miscellaneous  amendments 

49464 

San  Rafael  Reef  wilderness  study  area,  UT 

% 

49465 

San  Rafael  Reef  wilderness  study  area,  UT; 

Public  Health  Service 

extension  of  time 

NOTICES 

Exchange  of  lands: 

'  49463 

Passive  smoking;  meeting 

49464 

Utah 

Reclsmatfon  Bureau 

Management  and  Budget  Office 

NOTICES 

NOTICES 

Environmental  statements,  availability,  etc.: 

49498 

Budget  recissions  and  deferrals 

49465 

Kellogg  Unit  Reformulations  Study,  CA 

[ 
i 

Minerals  Management  Service 

Research  and  Special  Programs  Administration 

^  ■ 

NOTICES         ^ 

RULES 

5 

Oil  and  gas  leasing.  Federal  and  Indian  lands; 

Hazardous  materials: 

I                    49465 

Royalty  calculation  methodology  change 

49393 

Aircraft  and  motor  vehicle  transportation; 

National  Archives  and  Records  Administration 

NOTICES 

49467  Agency  records  schedules;  availability  and  inquiry 
National  Foundation  on  Arts  and  Humanities 

NOTICES 

49468  Agency  information  collection  activities  under 
OMB  review 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
49409     National  Driver  Register;  procedures  for  transition 
to  new  automated  system 

Nationatlnstltutes  Of  Health 

NOTICES 

Meetings:  .    ■■■■i  ■ 

49462        National  Cancer  Institute  . '     .  r    ' 


technical  instructions 

PROPOSED  RULES 

Pipeline  safety: 
49429        Hazardous  liquids  transportation;  welding 
requirements 

Securities  and  Exchange  Commission 

RULES 

Public  utility  holding  companies:  . :     » 

49354        Competitive  bidding  rule;  and  affiliated  persons 
of  investment  bankers  and  commercial  banking 
institutions,  exemption  to  serve  as  officers  or 
directors 
NOTICES 

Applications,  etc.: 
49476        BHP  Finance  (USA)  Inc. 

49471  Columbia  Gas  System,  Inc.,  et  al. 

49472  Connecticut  Light  &  Power  Co.  et  al. 


VI 


Gen«  ral  Foods  Corp. 
Mid(|le  South  Utilities.  Inc. 
il  Fuel  Gas  et  al. 
Jersey  Industries.  Inc. 
Fuels.  Inc.,  et  al. 

organizations;  unlisted  trading 


49477 
49473 
49474         Ndti4na 

49474  Sout 

49475  Syst 
Self-reiulatory 


( m 


privilej  es 


49477        Phila^lelph 

Senior 
49479         Bonu i 
Boan 


ia  Stock  Exchange,  Inc. 
ilxecutive  Service: 
awards  schedule  and  Performance  Review 
membership 


49397 


49479 


Social  purity  Administration 

PROPOS  ;0  RULES 

Social !  ecurity  benefits: 
Cove  -age  of  employees  of  State  and  local 
govefiments:  extensions  for  State  assessments, 
etc. 

State 

NOTICES 

internal  ional  conferences: 
Priva  e-sector  representatives  on  U.S.  delegations 


Cepartment 


Mining  Reclamation  and  Enforcement 


Surface 
Office 

RULES 

Perman  >nt  program  submission: 
Arkai  isas 


49374 

49376        OklaMoma 


Textile 

NOTICES 

Cotton. 
49438        Thail 


49492 


See  a/si 
Highwa  r 
and  Spe 

NOTICES 

Aviatioi  i 


PRINiJR 


Treasurr 

See  aisc 
NOTICES 


49493 


United 

RtJLES 

Exchan^ 
49373         Natioi  lal 


Part  II 
49498     OfHce  o 
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Agreements  Implementation  Committee 

wool,  and  man-made  textiles: 
nd 


Transportation  Department 

Federal  Aviation  Administration;  National 
TrafTic  Safety  Administration;  Research 
iai  Programs  Administration. 


proceedings:  hearings,  etc.: 


Department 

Fiscal  Service;  Internal  Revenue  Service. 


Organizktion,  functions,  and  Authority  delegations: 
Treasurer  of  United  States 


!  itates  Information  Agency 


-visitor  program: 
Institutes  of  Health  program; 


clarifi  :ation 

49373        Teena  je  program,  and  revocation  and  suspension 
proce(  ures.  etc. 


Separat »  Parts  in  This  Issue 


Management  and  Budget 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  o<  the  FEDERAL  REGISTER 
contains  regulatory  ck)Ctjfnents  having 
ger>6ral  appKcabiiity  and  legal  effect,  most 
of  wtiich  are  keyed  to  arxt  codified  in 
the  Code  of  Federal  Regulatiofw.  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  NutrWon  Scrvic*    , 
7  CFR  Part  226 

ChHd  Care  Food  Program; 
Determinattons  of  Serif»u8  Deflciancies 

AQENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  To  ensure  consistency  among 
States,  the  Department  is  amending  the 
Child  Care  Food  Program  (CCFP) 
regulations  to  specify  that  institutions 
that  have  been  denied  or  terminated 
from  the  program  because  they  have 
been  determined  to  be  seriously 
deficient  in  their  operations  in  one  State 
shall  not  be  permitted  to  participate  in 
the  CCFP  in  any  State  until  the  serious 
deficiency  is  corrected.  The  Department 
is  further  specifying  that  the  Food  and 
Nutrition  Service  (FNS)  may  make 
independent  determinations  of  serious 
deficiencies  and  require  States  to  act 
upon  these  determinations.  The  rule  also 
sets  out  appeal  rights  applicable  to  such 
situations.  Finally,  in  the  interests  of 
clarity,  this  rule  revises  and  reorganizes 
the  existing  provisions  regarding 
seriously  deficient  institutions.  This  rule 
will  enhance  program  integrity. 

EFFECTIVE  DATE:  January  2. 198& 

ADONESS:  Copies  of  all  written 
comments  on  the  proposed  rule  are 
available  for  review  diuing  normal 
business  hours  at  3101  Park  Center 
Drive,  Room  509.  Alexandria,  Virginia 
22302. 

FOR  FURTHER  INFORItATION  CONTACT: 

Lou  Pastura,  Chief,  Policy  and  Program 
Development  Branch.  Child  Nutrition 
Division.  FNS,  USDA.  Alexandria, 
Virginia  22302;  (703)  756-362a 


SUTPLBIENTARV  MtfORMATION: 

Classificafioa 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million,  will  not  cause  a  nA|6r 
increase  in  costs  or  prices  for  program 
participants,  individual  industries. 
Federal  agencies.  State  or  local 
government  agencies  or  geographic 
regions,  and  will  not  have  a  significant 
econcmiic  impact  on  competition, 
employment  investment,  productivity, 
innovation,  or  the  ability  of  U.S-ba#ed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  . 

This  regulation  has  also  been 
reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  {5  U5.C  601-612). 
Pursuant  to  the  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  certified  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  that  are  included  in  this 
final  rule  have  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  clearance 
0584-0055. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.558  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  end  local 
officials.  (Cite  7  CFR  3015,  Subpart  V,  48 
FR  29112,  ]une  24, 1983:  49  FR  22875. 
May  31, 1984;  50  FR  14088.  April  10. 1985, 
as  appropriate  and  any  subsequent 
notices  that  may  apply.)  , 

Background 

On  May  17, 1985,  the  Department 
published  a  proposed  rule  at  40  FR  20572 
to  amend  S  228.6(c)  of  the  CCFP 
regulations  to  specify  that  institutions 
which  have  been  denied  or  terminated 
from  the  program  In  one  State  because 
they  have  been  determined  to  be 
seriously  deficient  shall  not  be 
permitted  to  participate  in  the  CCFP  hi 
any  State  until  the  serious  deficiency  is 
corrected.  The  Department  farther 
proposed  to  specify  that  FNS  may  make 
independent  determinations  of  serious 
deficiencies  and  require  States  to  act 


upon  these  determinations.  The 
proposed  rule  also  set  out  appeal  rights 
applicable  to  such  situations.  The 
preamble  to  the  proposed  rule  contained , 
a  complete  discussion  of  the  statntory 
backgroimd  of  the  proposaL  The 
preamble  to  the  proposed  rule  is 
incorporated  herein  by  reference. 

During  the  official  comment  period, 
twelve  conunenters  responded  to  these 
proposals  (four  from  within  FNS,  five 
State  agencies,  one  advocacy 
organization  and  one  other  interested 
party).  In  general  all  commenters 
expressed  approval  of  the  proposed 
regulation.  One  commenter,  however, 
disapproved  of  certain  aspects  td  the 
regulation,  and  a  few  commenters  raised 
questions  about  the  applicability  of  one 
or  another  provision,  lite  remainder  of 
this  preamble,  therefore,  addresses 
commenters'  concerns  on  eadi 
provision. 

There  were  no  disapproving 
comments  on  the  proposal  that  a  finding 
of  serious  deficiency  by  one  State  shall 
be  binding  upon  aU  States,  although  one 
commenter  suggested  that  a  multi-State 
institution  might  operate  well  in  one 
State  while  still  experiencing  serious 
deficiencies  in  another.  This  commenter 
believes  the  provision  may  need 
clarification  in  such  instances.  In 
response  to  this  comment,  the 
Department  emphasizes  that  once  any 
State  agency  has  reported  a  serioiisly 
deficient  institution  to  the  Department, 
as  required  in  {  22e.6(c)  (1}-{11).  eO 
other  States  in  which  that  institution 
operates  must  terminate  the  institution 
regardless  of  the  way  in  which  the 
institution  operates  in  those  States.  The 
Department  notes,  moreover,  that  the 
situation  described  by  the  commenter  is 
unlikely.  Serious  deficiencies  involve 
managerial  and/or  financsal 
irregularities  whldi  affect  ttta 
organization  as  a  whole.  Consequentfy, 
even  if  a  serious  deficiency  identified  in 
one  State  is  not  immediately  apparent  to 
another,  the  abihty  of  the  institutira  to 
operate  the  program  would  still  be 
undermined  in  all  States  and  would 
likely  result  in  significant  losses  If  the 
institution's  operations  were  not 
terminated  in  all  States.  Therefore,  the 
Department  does  not  consider  that  any 
exceptions  to  this  proviaion  can  be 
authorized,  and  as  result  further 
clarification  is  not  Heeded. 

One  commenter  expressly 
disapproved  of  the  proposed 
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specifioatlD^th)  it  FNS  can  make 
independent  de  erminations  of  serious 
deficiencies  reg|irding  institutions  which 
do  not  operate  ih  more  than  one  Slate 
and  require  Stales  to  act  upon  them. 
Two  other  commenters  assumed  that 
tiiis  provision  wjould  apply  only  to  multi- 
State  sponsors  out  expressed  no 
opposition  to  other  applications,  and 
one  commenter  indicated  that 
enforcement  of  luch  a  provision  could 
create  fiscal  dificulties  for  States.  The 
Department  anticipates  that  this 
provision  would  normally  pertain  to 
multi-State  sponsors  since  FNS  is  not 
routinely  involved  in  the  direct  oversight 
of  other  institutipns,  except  in  States  in 
which  FNS  directly  administers  the 
program.  However.  FNS'  authority  to 
make  and  enfonie  a  determination  of 
serious  deficienay  is  not  limited  only  to 
situations  involving  multi-State 
sponsors.  On  the  contrary,  in 
authorizing  the  ttCFP,  Congress 
intended  that  thf  Department  be 
actively  involvef  in  the  program's 
administration  ahd  ensure  that  the 
program  is  carried  out  according  to 
Federal  law.  It  should  also  be  noted  that 
the  Department'!  obUgation  to  see  that 
Federal  funds  are  used  only  in  the 
manner  prescribed  by  Congress  was 
recently  reaffimTied  strongly  by  the 
United  States  District  Court  in  the  case 
of  Quality  Chil(ffare.  Inc.  v.  Block.  Civ. 
No.  5-85-7  p.  Vf  nn.  July  31, 1985)  {order 
granting  Federal  Defendants'  summary 
judgement).  Thui,  if  the  Department 
were  to  possess  conclusive  evidence 
that  an  institution  is  seriously  deficient 
in  its  operation  of  the  program  and  the 
State  agency  failed  to  act,  the 
Department  coulp  require  the 
institution's  tendination  from  the 
program.  In  sucUa  situation,  the 
Department  woujd  refuse  to  provide 
continued  Federal  funding  for  that 
institution. 

The  Department  received  no  ** 
comments  disapproving  of  the  proposal 
that  States  notify  the  Department  of 
denials  and  terminations  within  15  days 
of  the  final  actios.  Two  commenters. 
however,  suggesied  that  FNS  should 
observe  a  time  limit  in  notifying  other 
States  of  the  institution's  ineligibiUty  for 
the  program.  The)  Department  agrees 
[ion  must  be 
liuickly  and  efHciently 
1  system  of  notification 
j  developed  by  the 
je  the  details  of  this 
system  may  be  subject  to  change  once 
the  procedure  hak  been  implemented, 
the  Department  does  not  consider  this 


that  this  informai 
disseminated  as  i 
as  possible,  and 
is  currently  bei 
Department  Sine 


rulen^king  to  be 


the  appropriate  forum 


for  discussing  tec  hnical  provisions. 
States  may  be  as  jured.  however,  that 


UMI 


they  will  receive  adequate  notiHcation 
as  quickly  as  possible. 

The  Department  also  received  one 
comment  on  the  proposal  that  States 
take  action  against  institutions  within  15 
days  of  being  notified  by  the 
Department  that  the  institution  has  been 
included  on  the  list.  This  commenter 
beUeved  that  the  15  day  time  limit 
would  be  insufHcient  to  enable  States  to 
complete  all  necessary  tasks  associated 
with  the  action,  such  as  transferring  day 
care  homes  to  other  sponsors.  The 
Department  believes  that  the  proposed 
time  limit  would  normally  be  sufficient, 
but  it  is  recognized  that  a  longer  time 
limit  could  be  needed  in  some  cases. 
Therefore,  the  Department  has  adopted 
the  commenter's  recommendation  that 
States  be  given  30  days  in  which  to  take 
action  upon  receipt  of  notification. 

The  Department  received  a  number  of 
comments  on  the  proposal  that        v 
institutions  remain  ineligible  for  the 
program  until  such  time  as  deHciencies 
are  corrected.  While  not  expressing 
disapproval,  one  commenter  questioned 
whether  there  should  be  a  regulatory 
maximum  period  of  disqualifications. 
The  Department  notes  that  section 
17(a)(2)(B)  of  the  Nation  School  Lunch 
Act  extends  broad  authority  to  the 
Department  to  establish  time  limits  for 
disqualifications.  The  Department  has 
traditionally  maintained  the  position 
that  the  primary  purpose  of 
disqualification  actions  is  to  ensure  that 
Federal  funds  are  not  misspent. 
Consequently,  the  Department  considers 
that  as  long  as  a  serious  deficiency 
remains  uncorrected,  the  institution 
must  not  be  permitted  to  participate  in 
the  program.  On  the  other  hand,  if  an 
institution  does  correct  a  serious 
deficiency,  it  would  be  unreasonable  to 
continue  to  bar  it  from  the  program.  This 
position  on  serious  deficiencies  was 
estabUshed  in  a  final  rule  entitled 
"Miscellaneous  Amendments", 
published  on  March  4, 1985  at  50  FR 
8573.  In  the  rule,  the  Department  deleted 
the  specific  three-year  waiting  period  for 
readmission  of  seriously  deficient 
institutions,  noting  that  most 
commenters  on  the  proposed 
amendment  approved  of  such  a  change. 
Since  the  present  rulemaking  is 
consistent  with  the  Department's 
position  on  this  issue,  no  change  has 
been  made  to  this  provision. 

The  remaining  comments  on  this 
provision  merely  suggested  a  variety  of 
technical  modifications  to  provide  more 
specific  guidelines  for  corrective  action. 
One  commenter  noted  that  corrective 
action  should  not  be  permitted  in  cases 
involving  fraud,  while  another  felt  that  a 
definition  of  what  constitutes  "every 


reasonable  effort"  to  correct 
deficiencies  is  needed.  A  third 
commenter  believed  that  certain  of  the 
serious  deficiencies  hsted  in  the 
regulations  should  be  clarified.  The 
Department  believes  that  specific 
guidelines  in  these  areas  are  not 
feasible.  For  this  reason,  the  regulations 
indicate  areas  where  serious 
deficiencies  can  develop  and  note  kinds 
of  deficiencies  which  administering 
agencies  should  consider  serious.  The 
Department  emphasizes,  however,  that 
in  some  situations.  State  agencies  must 
exercise  their  judgment,  and  the 
regulations  have  been  drafted  to  provide 
State  agencies  with  the  flexibility  to  act 
in  these  cases:  The  same  is  true  of  the 
requirement  for  corrective  action.  States 
must  determine  with  the  concurrence  of 
FNS  whether  or  not  an  institution  has 
made  a  reasonable  effort  to  correct 
serious  deficiencies.  In  most  cases,  a 
reasonable  effort  on  the  part  of  the 
institution  will,  in  fact,  remove  the 
potential  for  losses  to  the  program  or 
harm  to  participating  children.  When  the 
institution  fails  to  act  or  the  actions  do 
not  result  in  eliminating  the  deficiency, 
the  State  must  proceed  in  accordance 
with  this  regulation. 

To  this  end,  the  Department  wishes  to 
emphasize  that  there  will  be  limited 
instances  of  acceptable  corrective 
action  in  cases  involving  actual  fraud.  If. 
for  instance,  reimbursement  claims  have 
been  falsified  or  other  records  such  as 
meal  counts  or  attendance  have  been 
fabricated,  the  only  reasonable 
corrective  action  would  be  the  dismissal 
of  all  employees  responsible  for  the 
fraud.  In  the  event  that  an  institution 
could  not  be  separated  from  the 
responsible  individuals,  the  institution 
must  be  terminated  from  the  program 
and  must  not  be  readmitted. 

This  principle  of  responsibility  applies 
equally  to  the  proposed  exception  for 
institutions  which  can  demonstrate  that 
good  cause  exists  for  considering  them 
to  be  distinct  from  seriously  deficient 
institutions.  One  conmienter  on  this 
provision  questioned  whether  orlnot  a 
"good  cause"  exception  should  be 
invoked  in  these  situations.  Other 
commenters,  however,  wished  to 
emphasize  that  innocent  employees 
should  not  be  held  accountable  for 
serious  deficiencies  if  they  were  not,  in 
fact,  responsible  for  the  situation.  The 
Department  reiterates  its  position  that 
the  primary  concern  of  this  regulation  is 
the  assurance  of  fiscal  and  nutritional 
integrity  on  the  part  of  participating 
institutions.  The  Department  does  not 
intend  that  individuals  or  institutions 
should  be  penalized  for  activities  they 
were  not  invol'^ed  in.  If,  for  example,  an 
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individual  performs  monitoring  tasks  for 
a  sponsoring  organi2ation  which  is  later 
determined  to  be  seriously  deficient, 
that  person  would  not  be  barred  from 
employment  with  another  sponsor 
unless  he  were  associated  with  the 
deficiency.  By  the  same  token,  if  a 
seriously  deficient  child  care  center 
were  to  be  sold  to  an  independent 
organization,  the  State  with  FNS 
concurrence  could  approve  an 
application  for  readmission  provided 
there  would  be  no  reoccurrence  of  the 
serious  deficiency.  The  State  agency 
must  consider  all  such  situations 
individually. 

Finally,  the  Department  received  one 
comment  on  the  proposal  that  an 
institution  would  have  no  appeal  rights 
with  respect  to  denial  or  termination 
actions  taken  by  States  in  response  to 
the  institution's  inclusion  on  the  Ust  of 
seriously  deficient  institutions.  This 
commenter  agreed  that  institutions 
should  not  be  permitted  to  appeal  the 
substantive  determination  of  serious 
deficiency  once  the  institution  has  been 
included  on  this  list.  This  commenter 
believed,  however,  that  any  termination 
actions  taken  by  other  States  against 
such  institutions  should  still  be  subject 
to  appeal.  The  Department  reiterates 
that  States  will  have  no  discretion  with 
respect  to  participition  by  institutions 
included  on  the  Hst  of  seriously  deficient 
institutions  because  the  institution  will 
already  have  had  full  appeal  rights  in 
the  State  or  Federal  proceeding  in  which 
the  fmding  of  serious  deficiency  was 
made.  Consequently,  it  wguld  not  be 
appropriate  for  actions  stemming  from 
inclusion  on  the  list  to  be  appealed  in 
each  individual  State.  The  Department 
notes,  moreover,  that  if  institutions 
could  appeal  States'  actions  in  these 
cases,  the  States  could  be  placed  in 
untenable  positions.  At  the  very  least. 
States  would  be  hard  pressed  to  comply 
with  the  time  restraints  imposed  by  this 
regulation.  Moreover,  it  is  possible  that. 
States  would  have  to  use  State  funds  to 
reimburse  such  an  institution,  since  the 
Department  would  not  permit  the  use  of 
Federal  funds  after  30  days.  For  these 
reasons,  the  Department  has  made  no 
changes  to  the  appeal  provision  of  the 
proposed  regulation. 

List  of  Subjects  in  7  CFR  Part  228 

Day  care,  Food  assistance  programs. 
Grant  programs — Health,  infants  and 
children.  Surplus  agricultural 
commodities. 

Accordingly,  the  Department  is 
amending  7  CFR  226  as  follows: 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 


Authority:  Sections  803,  BIO  and  82a  Pub.  L 
97-35,  95  Stat  521-535  (42  U.S.C.  1758, 1786); 
Section  2.  Pub.  L  95-827, 92  Stat.  3603  (42 
O.S.C.  1786):  Sectioa  la  Pub.  L  89-642, 80 
Stat.  889  (42  U.S.C.  1779).  unless  otherwise 
noted. 

2.  In  §  226.6,  Introductory  Paragraph 
(c)  is  amended  by  removing  the  first  4 
sentences  and  inserting  in  their  place  12 
sentences,  to  read  as  follows: 

§  226^    State  agency  admlnistratfve 
responsiblHtiea. 

(c)  Denial  of  applications  and 
termination  of  institutions.  The  State 
agency  shall  not  enter  into  an  agreement 
with  any  applicant  institution  which  the 
State  agency  determines  to  have  been 
seriously  deficient  at  any  time  in  its 
operation  of  any  Federal  child  nutriticm 
program.  However,  the  State  agency 
may  enter  into  an  agreement  with  such 
an  institution  when  with  FNS 
concurrence  it  determines  that  the 
deficiencies  have  been  corrected.  The 
State  agency  shall  terminate  the 
program  agreement  with  any  institution 
which  it  determines  to  be  seriously 
deficient.  However,  the  State  agency 
shall  afford  an  institution  every 
reasonable  opportunity  to  correct 
problems  before  terminating  the 
institution  for  being  seriously  deficient. 
The  State  agency  shall  notify  FNS 
whenever  it  has  denied  an  application 
from  or  terminated  the  participation  of  a 
seriously  deficient  institution.  This 
notification  shall  be  made  within  15 
days  of  the  review  official's  decision 
upholding  the  State's  action  or,  if  the 
institution  elects  not  to  appeal  the 
decision,  within  15  days  of  the 
expiration  of  the  appeal  right.  FNS  will 
maintain  a  list  of  these  institutions  and 
will  notify  all  other  State  agencies  of 
these  institutions'  ineligibility  to 
participate  in  the  program.  FNS  may 
determine  independently  that  an 
institution  has  been  seriously  deficient 
in  its  operation  of  any  Federal  child 
nutrition  program  and  include  such 
institution  on  the  list  of  ineligible 
institutions  if  appropriate  corrective 
action  is  not  taken.  State  agencies  shall 
not  enter  into  an  agreement  with  any 
institution  included  on  this  list  of 
ineligible  institutions  and  shall 
terminate  any  participating  institution 
included  on  the  Ust  within  30  days  of  the 
receipt  of  notification  by  FNS  of  the 
institution's  ineligible  status.  Once 
included  on  this  list,  an  institution  shall 
be  ineligible  to  participate  in  the 
program  until  such  time  as  FNS,  in 
consultation  with  the  appropriate  State 
agency,  determines  that  the  serious 
deficiency  which  resulted  in  the 
ineligible  status  has  been  corrected.  Any 


institution  which  is  identifiable  with  a 
seriously  deficient  institution  through  its 
corporate  organization,  officers, 
employees,  or  otherwise  shall  also  be 
considered  to  be  ineligible  unless  it  is 
demonstrated  to  the  satisfaction  of  the 
State  agency,  with  FNS  concurrence, 
that  good  cause  exists  for  considering 
the  institution  distinct  from  the  seriously 
deficient  institution.  Denial  or 
termination  actions  taken  on  the  basis 
of  FNS  notification  of  ineligible  status 
shall  not  be  subject  to  administrative 
review  as  provided  in  §  228.6(j)- 
However,  an  institution  which  FNS  has 
determined  to  be  seriously  deficient  and 
which  has  not  taken  acceptable 
corrective  action  may  request  an 
administrative  review  of  this 
determination  by  an  FNS  review  official 
in  accordance  with  the  appeal 
procedures  set  forth  in  9  22e.6(j)  and 
will  not  be  included  on  the  list  of 
ineligible  institutions  unless  FNS' 
determination  is  upheld  by  the  review 
official. 
*        *        *        *        • 

Dated  November  25, 1985. 
Robert  E.  Leaid,  ( 

Administrator,  Food  and  Nutrition  Service. 
[PR  Ooc.  85-26607  Filed  11-2S-8S;  &45  am] 
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Agrfcuttural  MartceUiHI  Service 

7  CFR  Part  907 

[Navel  Orengo  Regs.  CIS  and  tit] 

Navel  Oranges  Grown  In  Arteona  and 
Designated  Part  of  Cattfomia; 
Umitatlon  of  Handttig         ^ 

AOENCV:  Agricultural  Ndarketing  Service, 
USDA.  ^ 

action:  Final  rules. 

summary:  Regulations  615  and  616 
establish  the  quantity  of  fresh 
California- Arizona  navd  oranges  that 
may  be  shipped  to  maiicet  during  the 
periods  November  29-4}ecember  5.  and 
December  6-12, 1985.  Such  actions  are 
needed  to  provide  for  the  orderly 
marketing  of  fresh  navel  oranges  for  the 
periods  specified  due  to  the  marketing 
situation  confronting  the  orange 
industry. 

date:  Regulation  615  (i  907.915) 
becomes  efi^ective  for  the  period 
November  29-December  5, 1985. 
Regulation  616  (S  907.916)  is  effective  for 
the  period  December  6-12. 1985. 
FOR  PUfTTHER  INFORMATION  CONTACT 

William  J.  Doyle.  Chief.  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250.  telephone:  202-447-5975. 


BEST  COPY  AVAILABLE 
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SUPPLEMENT AJtV  INFORMATION:  These 
rules  have  bet;n  ^viewed  under 
Secretary's  Men^orandum  1512-1  and 
Executive  Order  12291  and  have  been 
designated  a  "nOn-major"  rule.  The 
Adnunistrator,  Agricultural  Marketing 
^rvice,  has  cerl  iHed  that  these  actions 
will  not  have  a  s  igniflcant  economic 
impact  on  a  subi  tantial  number  of  small 
entities. 

These  regulations  are  issued  under 
Order  No.  907,  ak  amended  (7  CFR  Part 
907),  regulating  the  handling  of  navel 
oranges  grown  i0  Arizona  and 
designated  part  tof  California.  The  order 
is  effective  unde  r  the  Agricultural 
Marketing  Agree  ment  Act  of  1937.  as 
amended  (7  U.S.t.  601-674).  These 
actions  are  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  ( lommittee  and  upon 
other  available  i  iformation.  It  is  hereby 
found  that  these  actions  will  tAid  to 
effectuate  the  daclared  policy  of  the  act. 

These  actions  are  consistent  with  the 
marketing  policy  for  1985-86  adopted 
the  Navel  Oranj^  Administration 
Committee.  The  committee  met  publicly 
on  November  26, 1985.  at  Exeter. 
California,  to  coisider  the  current  and 
prospective  conoitions  of  supply  and 
demand  and  rec<  inunended  a  quantity  of 
naval  oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reporu  that  the  market  for 
fresh  navel  oran|es  has  become  more 
firm.  The  prorata  regulations  are  needed 
to  continue  providing  stability  in  the 
market  and  promote  orderly  marketing. 

It  is  further  foi^nd  that  it  is 
impracticable  anjd  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  eff^tive  dates  until  30 
days  after  publication  in  the  Federal 
Register  (5  U.S.a  553).  because  of 
insufficient  time  between  the  date  when 
information  bec^e  available  upon 
which  these  regulations  are  based  and 
the  effective  dati  s  necessary  to 
effectuate  the  declared  policy  of  the  act. 
To  effectuate  the  declared  purposes  of 
the  act  it  is  necessary  to  make  th^se 
regulatory  provis  ions  effective  as 
specified,  and  ha  ndlers  have  been 
apprised  of  such  provisions  and  the 
effective  times. 

List  of  Subjects  L  i  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California.  Arizofia.  Oranges  (navel). 

PART  907— [AM  iNDED] 


1.  The  authorit  f 
Part  907  continue  s 

Authority:  Sees.  :i 
amended  7  U.S.C 


-19.  48  Stat.  31.  as 
i(n-674. 


citation  for  7  CFR 
to  read: 


2.  Section  907.915  is  added  to  read  as 
follows: 

§907.915    Navel  Orang*  Regulation  615. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  November  29, 
1985.  through  December  5, 1985,  are 
established  as  follows: 

(a)  District  1:  2.100,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

3.  Section  907.916  is  hereby  added  to 
read: 

§907.916    Navel  Orange  Regulation  616. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  f>eriod  December  6,^ 
1985,  through  December  12, 1985,  are 
established  as  follows: 

(a)  District  1: 1,700,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

Dated:  November  27, 1985. 
Joseph  A.  Gribbiii, 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
[PR  Doc.  e&-28731.  Filed  11-27-85;  4:54  pm) 
muMO  coK  M^o■^a-^l 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
{Docket  No.  85-114] 

Specifically  Approved  States 
Authorized  To  Receive  Mares 
Imported  From  OEM-Affected 
Countries 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

summary:  This  document  adds 
Maryland  and  Ohio  to  the  list  of 
approved  States  authorized  to  receive 
certain  mares  imported  into  the  United 
States  from  countries  affected  with 
contagious  equine  metritis  (CEM).  This 
action  is  taken  because  the  Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  Maryland 
and  Ohio  have  laws  or  regulations  in 
effect  to  require  the  additional 
inspection,  treatment,  and  testing  of 
such  horses  to  further  ensure  their 
freedom  from  CEM  as  required  by  the 
regulations.  This  action  is  necessary  in 
order  to  avoid  the  imposition  of 
unnecessary  restrictions  on  importers  of 
mares  from  countries  affected  with 
CEM. 


DATES:  Effective  date:  December  2, 1985. 
Written  comments  must  be  received  on 
or  before  January  31, 1986. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS.  USDA,  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  85-114.  Written 
comments  may  be  fnspected  at  Room 
728  of  the  Federal  Building  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Allan  A.  Furr,  Import-Export 
Animals  and  Products  Staff,  VS.  APHIS, 
USDA,  Room  846,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8170. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  92.2(i)  of  the  regulations  in  9 
CFR  Part  92,  among  other  things, 
authorizes  the  importation  of  certain 
mares  and  stallions  over  731  days  of  age 
into  the  United  States  from  countries 
affected  with  contagious  equine  metritis 
(CEM)  when  specific  requirements  to 
prevent  their  introducing  CEM  into  the 
United  States  are  met,  and  the  animals 
imported  are  moved  into  approved 
States  for  further  inspection,  treatment, 
and  testing. 

Mares  and  stallions  over  731  days  of 
age  must  be  consigned  to  States  which 
have  been  approved  by  the  Deputy 
Administrator,  Veterinary  Services,  as 
having  met  the  minimum  standards 
necessary  to  ensure  that  such  mares  and 
stallions  being  imported  into  the  United 
States  are  free  of  the  contagion  of  CEM. 
These  minimum  standards,  which 
concern  treatment,  testing,  and  handling 
of  the  horses,  are  set  forth  in  §  92.4(a)(6) 
of  the  regulations  for  stallions  and  in 
§  92.4(a)(9)  of  the  regulations  for  mares. 

Maryland  and  Ohio,  among  other 
States,  are  already  approved  to  receive 
such  stallions  over  731  days  imported 
into  the  United  States  from  countries 
affected  with  CEM.  It  has  been 
determined  that  Maryland  and  Ohio 
also  meet  the  requirements  of 
§  92.4(a)(9)  of  the  regulations  for  mares. 
Therefore,  this  document  adds  Maryland 
and  Ohio  to  the  list  of  those  States 
approved  to  receive  certain  mares  over 
731  days  of  age  imported  into  the  XJnited 
States  from  countries  affected  with 
CEM. 
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Executive  Order  12291  and  Regulatory 
FlexiUUtyAct 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  or  information  compiled  by  the 
Department  it  has  been  determined  that 
this  rule  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 
major  iQcrease  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  Stale,  or  h)cal  government 
agencies,  or  geographic  regions;  and  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
ma»ets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

It  is  anticipated  that  fewer  than  26 
mares  from  countries  affected  with  CEM 
will  be  imported  into  the  States  of 
Maryland  and  Ohio  annually.  This 
compares  with  approximately  3,340 
stallions  and  mares  (most  of  these  were 
mares)  imported  into  the  United  States 
from  countries  affected  with  CElM  during 
Fiscal  Year  1984  and  with 
approximately  36,000  horses  of  all 
classes  imported  into  the  United  States 
during  that  same  period. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Mant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  ,10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.)  . 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy) 
Administrator  for  Veterinary  ^rvices, 
has  determined  that  an  emergency 
situation  exists  that  warrants 
publication  without  prior  opportunity  for 
a  public  comment  period.  This 
amendment  relieves  unnecessary 
restrictions  presently  imposed  on  mares 
over  731  days  of  age  from  couiitries 
affected  with  CEM  and  bound  for 
Maryland  and  Ohio,  and  should  be 
made  effective  immediately  in  order  to 
allow  affected  persons  to  move  these 
horses  into  Maryland  and  Ohio. 


Otherwise,  these  horses  would  be 
allowed  to  be  imported  only  to  other 
States  which  have  been  approved  to 
receive  mares  from  countries  affected 
with  CEM.  Allowing  mares  destined  for 
Maryland  and  Ohio  to  move  directly  to 
those  States  from  the  U.S.  port  of  entry 
should  result  in  a  decrease  of  costs  for 
importing  such  horses. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C  533,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  have  been 
solicited  for  60  days  after  publication  of 
this  document  and  a  document 
discussing  comments  received  and  any 
changes  requirad  will  be  published  in 
the  Federal  RegMter. 

List  of  SubjecU  in  •  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92>-IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIIIAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEAffS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  Part  92,  Title  9,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  set  forth  below: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306;  21 
U.S.C.  102-105,  111,  134a,  134b,  134c,  134d, 
134f,  and  135;  7  CFR  2.17.  i51.  and  371.2(d). 

2.  In  8  92.4,  paragraph  (a:j^}(ii)  is 
revised  to  read: 

S  92.4    Import  pennlti  for  ruminants, 
•wine.  iKKses  from  countries  affectsd  witti 
CEM,  poultry,  poultry  semen,  animai  semen, 
birds  and  for  animal  specimens  for 
diagnostic  purposes;  ■  and  reservation  fses 
for  space  at  quarantine  facilities  maintained 
by  Veterinary  Services. 

(a)  *  *  • 

(8)*  •  • 

(ii)  The  following  States  have  been 
approved  to  receive  mares  over  731  days 
of  age  pursuant  to  S  92.2(i)(2)(v): 
The  State  of  California. 
The  State  of  Colorado. 
The  State  of  Kentucky. 
The  State  of  Louisiana. 
The  State  of  Maryland. 
The  State  of  New  York. 
The  State  of  Ohio. 


The  State  of  South  Carolina. 
The  State  of  Tennessee.. 
The  State  of  Viiginia. 
TheState  of  Wisconsin.  ^ 

•        *        *        •        • 

Done  at  Washington,  D.C  thia  22nd  day  of 
November  1965. 
G.  |.  Fkfatner, 

Acting  Deputy  AdminiBtrator,  Veterinary 
Services. 

(PR  Doa  85-28460  Filed  11-29-85;  8:46'«m] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CHI  Part  563 

[Ree.Na8S-1004] 

Criminai  Referrala  and  Ottiar  Reporta 
or  Statamanta 

Dated  November  8. 1985. 

AOENCV:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC),  has 
codified  its  expectation  that  institutions 
whose  accounts  are  insured  by  the 
F^C  ('insured  institutions")  and  their 
service  corporations  will  report  crimes, 
suspected  crimes  and  unexplained 
losses  to  the  appropriate  law 
enforcement  authorities.  The  regulation 
also  prohibits  the  making  of  any 
statement  that  is  known  to  be  false  or 
misleading  or  known  to  omit  any 
material  fact  within  the  Board's 
jurisdiction,  as  well  as  prohibiting  the 
making  of  such  a  statement  to  an  auditor 
of  an  insured  institution  concerning  its 
affairs.  Furthermore,  the  regulation 
requires  that  an  insured  institution  must 
file  a  notice  and  proof  of  loss  concerning 
any  covered  losses  that  are  greater  than 
twice  the  deductible  amount  specified  in 
its  fidelity  bond,  pursuant  to  the 
procedures  provided  by  the  bond. 
EFFECTIVE  DATE:  January  2, 1986. 
ADDRcas:  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  N.W.,  Washington, 
D.C.  20552. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Downing,  Attorney  (202)  377-6434. 
or  Rosemary  Stewart  Associate  General 
Counsel  (202)  377-6437,  Office  of 
General  Counsel,  Federal  Home  Lo€ui 
Bank  Board,  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  On  June 

10, 1985,  the  Board  proposed  to  revise 
{  563.18  of  the  regulations  of  the  FSLIC 
(12  CFR  563.18]  to  formalize  iU 
expectation  that  insured  institutions 


^ 
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report  crimes.  susp^:ted  crimes,  and 
unexplained  lossefl^they  suffer  to  the 
appropriate  law  enforcement 
authorities.  As  pro|  losed.  the  regulation 
requires  that  each  :  nsured  institution 
make  a  written  rep  irt  to  the  local 
United  States  Attoi  ney  concerning 
known  or  suspecte  I  crimes  and 
unexplained  lossea  involving  that 
institution,  and  also  report  crimes 
against  other  financial  institutions 
thought  to  be  comn  jtted  by  persons 
associated  with  the  insured  institution. 
The  proposal  was  an  outgrowth  of  an 
agreement  between  the  federal  financial 
institution  regulatoiy  agencies  and  the 
Department  of  lustre  ("Department"), 
and  was  designed  tjo  bring  criminal 
matters  to  the  Department's  attention 
eariier  and  to  provide  that  agency  with 
specific  infonnatio*  needed  to 
determine  whether  investigation  and/or 
prosecution  is  warr  anted.  In  addition,  it 
was  intended  to  provide  a  data  base  for 
monitoring  the  type*  and  extent  of 
crimes  against  insured  institutions. 

The  proposed  regulation  also 
prohibited  the  making  of  a  false  or 
misleading  statemetit  or  an  omission  to 
state  a  material  fact  concerning  a  matter 
within  the  Board's  lurisdiction. 
Furthermore,  it  required  that  an  insured 
institution  promptly  file  a  notice  of  proof 
of  loss  with  its  fidelity  bond  company 
concerning  any  covered  loss:  the  intent 
of  that  requirement  was  to  increase  the 
chance  of  recovery  under  the  bond  and 
contribute  to  the  fiqancial  safety  and 
soundness  of  the  injured  institution. 

After  a  review  of  Ithe  public  comments 
submitted  in  respoiise  to  the  proposal 
and  upon  further  ccnsideration  and 
analysis,  the  Board  nas  adopted  the 
regulation  substantially  as  proposed, 
with  the  modifications  discussed  below. 

In  addition,  to  facilitate  referral,  the 
Board  has  revised  i(  Criminal  Referral 
Form,  FHLBB  Form  ^66,  to  contain  the 
specific  items  required  by  the  regulation. 
A  copy  of  FHLBB  Form  366  is  attached 
to  this  document  asi  Appendix  A. 

Discussum  of  Comi^ent  Letters 

The  Board  received  51  comments  on 
the  proposed  rule:  3^  from  federally 
chartered  institutions.  11  from  state- 
chartered  institutions,  and  eight  fi*om 
thrift  trade  groups.  Kearly  all 
commenters  requested  some  change  or 
clarification  in  the  j^roposed  regulation. 
The  most  frequentljf  received  comments 
requested  clarification  of  what  is  meant 
by  "suspected  crimes"  and 
"unexplained  losses."  and 
recommended  that  teports  not  be 
required  unless  the  losses  resulting  fitMa 
crimes,  suspected  ctimes.  or 
unexplained  losses  exceed  some  ' 
minimal  amount  Li  addition,  several 


UMI 


commenters  expressed  concern  about 
whether  making  reports  of  crimes  or 
suspected  crimes  would  expose  them  to 
civU  suits  for  defamation.  Other 
commenters  questioned  the  proposed 
reporting  mechanism,  e.g., 
recommending  that  state  authorities  be 
involved.  Concerning  the  proposed 
requirement  that  institutions  promptly 
report  losses  to  their  fidelity  bond 
companies,  the  comment  was  made 
several  times  that  institutions  reporting 
many  suspected  small  losses  to  bonding 
companies  might  risk  cancellation  of 
their  policies.  In  addition,  many  of  those 
addressing  the  proposed  prohibition  of 
false  or  misleading  statements  or   -< 
omissions  requested  that  the  Board  limit 
the  proposal  to  statements  or  omissions 
that  are  intentionally  false  or 
misleading. 

Events  Triggering  The  OiminsJ-Referral 
RaquinQMOt 

Numerous  commenters  requested 
clarification  of  what  constitutes  a  crime, 
suspected  crime,  or  unexplained  loss. 
Commenters  stated  that  institution' 
personnel  were  not  capable  of 
determining  when  a  crime  has  occurred, 
that  the  requirement  that  suspected 
crimes  be  reported  could  be  used  to 
injure  people's  reputations,  without    . 
basis,  and  that  most  unexplained  losses 
are  roatine.  non-criminal  problems  such 
as  teller  outages  and  should  not  be 
reported  for  law  enforcement  purposes. 
Many  commenters  stated  that  there 
should  be  an  estimated  dollar  loss  limit 
on  crimes,  suspected  crimes,  or 
unexplained  losses  which  require  filing 
of  a  report  and  suggested  minimums 
ranged  from  $250  to  $10,000.  Several 
commenters  observed  that  their  local 
offices  of  the  Federal  Bureau  of 
Investigation  ("FBI")  have  a  policy  of 
investigating  crimes  against  financial 
institutions  only  if  they  exceed  a 
minimum  isH^amount  Others  added 
that  reporting  crimes  involving  small 
losses  would  be  a  major  burden,  in  some 
cases  requiring  reports  on  a  daily  basis. 

The  Board  notes^at  persons  filling 
out  the  criminal  rewral  form  are  not 
sxpected  to  concludk  that  the  matters 
referred  will  result  in  a  criminal     . 
prosecution  or  conviction.  This 
determination  will  be  left  to  the 
appropriate  law  enforcement 
authorities.  However,  it  is  necessary 
that  the  institution  have  a  know  factual 
basis  for  the  referral.  i.e..  an  awareness 
of  verifiable  circumstances  that  siiggest 
that  a  crime  was  committed.  Mere 
suspicion  of  an  individual's  criminal 
involvement  based  on  behavior 
unrelated  to  the  suspected  crime  would 
not  be  sufficient  to  justify  naming  him  as 
a  suspect,  although  a  crime  or  suspected 


crime  should  still  be  referred  even  if  the 
individual  responsible  for  it  cannot  be 
identified. 

Regarding  the  uncertainty  concerning 
what  constitutes  a  crime  against  a 
financial  iiuUtution.  the  Board  has 
provided  in  the  instructions  to  its 
revised  Form  386  a  listing  and 
description  of  the  most  common  federal 
crimes  involving  financial  institutions,, 
their  personnel,  or  their  customers. 
Given  such  a  list,  personnel  of  the 
insured  institution  should  be  able  to 
det^hnine  in  nearly  all  cases  whether  a 
cilininal  referral  must  be  made. 

The  Board  agrees  that'clfuification  of 
when  a  "suspected  crime"  should  be 
reported  is  appropriate.  The  proposed 
rule  has  been  amended  to  specify  that 
suspected  crimes  are  to  be  reported 
when  there  is  a  known  factual  basis  for 
the  belief  that  a  crime  has  been 
committed.  Adhering  to  this  standard 
also^^f^n  provide  protection  against  suits 
for  defMiation  because  of  the  well- 
recognized  privilege  to  give  in.formation 
to  proper  authorities  for  the  protection  ' 
or  detection  of  crime,  provided  that  the 
privilege  is  not  abused  by  making 
reports  without  a  reasonable  basis.  W. 
Prosser,  Uiw  of  Torts  section  115  (4th 
eA  1971). 

On  commenter  asked  that  the  final 
rule  not  require  reports  for  routine 
unexplained  losses  such  as  teller 
outages.  Although  it  recognizes  that 
teller  outages  frequently  occur  without  a 
criminal  act  being  committed,  the  Board 
does  not  believe  such  routine 
unexplained  losses  should  be  excluded 
entirely  fi-om  the  reporting  requirement. 
Instead,  the  final  rule  has  been  revised 
to  require  reporting  only  for  unexplained 
losses  that  there  is  reason  to  believe 
have  been  caused  by  a  criminal  act  This 
revision  will  avoid  burdening  insured 
institutions  unnecessarily. 

With  regard  to  the  suggestion  of  dollar 
limits  on  reporting  of  estimated  losses, 
the  Board  has  no  desire  to  place  a 
reporting  burden  on  insured  institutions 
unless  it  furthers  the  goal  of  crime 
detection  and  prevention.  Based  on  the 
information  received,  it  is  clear  that 
many  local  law  enforcement  officials 
have  elected  to  concentrate  their  scarce 
time  and  resources  on  crimes  that 
involve  substantial  losses.  The  Board 
has  therefore  determined  not  to  require 
insured  institutions  to  make  reports  of 
crimes,  suspected  crimes,  or 
unexplained  losses  not  involving 
affiliated  persons  unless  the  known  or 
anticipated-loss  exceeds  $14)00. 
However  the  Board  also  wishes  to 
make  clear  that  nothing  in  the  regulation 
prevent  referral  of  any  crime  or  limits 
the  duty  imposed  by  federal  criminal 
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law  (18  U.S.C;.  section  4)  to  report 
felonies. 

Several  commentefs  suggested  that 
insured  institutions  should  be  given 
".  discretion  not  to  refer  criminal  matters 

'-  '  where  restitution  has  been  made. 

However,  the  Board  has  concluded  that 
any  criminal  matter  involving  more  than 
$1,000  is  of  sufficient  significance  that  it 
must  be  reported  whether  or  not  there 
has  been  restitution^ .  ■      l^   -v. 

Making  Criminal  Referrals  andTRepbrts 
to  the  Board  of  Directors 

Several  commenters  argued  that 
requiring  reports  within  14  business 
days  of  discovery  of  the  violations 
allows  too  little  time  to  investigate  and 
make  a  criminal  referral.  The  Board 
'  believes  that  prompt  referral  is  essential 
to  the  efforts  of  the  FBI  and  federal  or 
state  prosecutors  to  investigate  and 
prosecute  crimes  in  the  thrift  industry 
and  that  the  types  of  information 
required  ordinarily  can  be  assembled 
within  14  business  days.  Insured 
institutions  are  reminded  that  they  are 
not  obligated  or  expected  to  make  a 
.  r,  conclusive  determination  that  a  crime 
.,    .  has  occurreil  or  that  further 
investigation  or  prosecution  is 
warranted,  bi''  only  to  present  basic 
information  to  trained  law  enforcement 
,  personnel  who  will  make  that 
determination  following  their  own' 
\        investigation  and/or  consideration  of 
.)       the  facts. 

A  number  of  commenters  noted  that 
.    they  had  a  well-established  working 
-'  .^  .    relationship  with  state  law  enforcement 
.     -' ,     authorities  and  preferred  to  continue 
".         making  criminal  referrals  to  the  state. 
Referral  to  state  authorities  is  permitted 
whenever  a  state  law  has  been  violated. 
Referral  should  be  made  as  well  to  the 
FBI  and  the  United  States  Attorney 
when  federal  crimes  have  been 
committed.  Federal  authorities  also 
should  be  advised  of  the  referral  to  the 
state.  However,  refeiral  to  state 
authorities  in  Ueu  of  federal  authorities 
will  not  be  regarded  as  a  violation  of  the 
Board's  regulation  when  (1)  the  local 
office  of  the  FBI  or  the  local  Ujrited 
States  Attorney  has  a  statqfl^licy  of 
not  prosecuting  crimes  of  the  types  or 
with  the  amount  of  losses  involved;  and 
(2)  the  insured  institution  has  been 
assured  that  the  state  authorities  will 
investigate  the  matter.  Whether  the 
.  reports  are  made  to  state  or  federal  law 
enforcement  authorities,  copies  should 
^    ..  still  be  sent  to  appropriate  Board  and 
Federal  Home  Loan  Bank  personnel  as 
set  out  on  the  Form  366. 
One  commenter  observed  that  the 
.  proposed  requirement  that  the  board  of 

^  directors  be  notified  by  the  chief 

,:.'.  J  executive  officer  at  its  next  meeting  did 


not  provide  for  notification  M^en  the 
chief  executive  officer  is  suspected  of 
involvement  in  the  crime,  suspected 
crime  or  unexplahied  loss.  The  Board 
agrees  and  has  adopted  a  requirement 
that  a  senior  vice  president  of  the 
institution  notify  the  Board  in  that 
situtation.  Another  commenter 
suggested  that  only  the  Audit  Committee 
of  the  board  of  directors  be  notified,  and 
that  this  be  done  on  a  quarterly  basis. 
The  Board  believes,  however,  that 
awareness  of  criminal  acts  is  of 
sufficient  importance  to  require  each 
director's  attention  as  soon  as 
reasonably  possible.  Notification  need 
not  be  time-consuming;  it  requires  no 
more  than  a  recitation,  written  or  oral, 
of  the  basic  facts  known,  with  the 
reports  themselves  being  available  for 
inspection  by  the  board  members.  TTie 
Board  has,  however,  made  clear  that  the 
report  to  the  directors  is  required  to  be 
made  at  the  next  meeting  of  the  board  of 
directors  after  the  report  to  the  law 
enforcement  authorities  has  been  filed. 

Service  Corporations 

Two  commenter^  questioned  whether 
the  proposed  criminal-referral 
requirement  would  apply  to  crimes 
against  service  corporations.  Clearly,  a 
crime  against  a  service  corporation 
affects  any  insured  institution  that  has 
an  ownership  interest  in  it.  Thus,  in 
United  States  v.  Cartwright,  632  F.2d 
129a  1292  {5th  Cir.  1980),  the  court  found 
that  where  the  assets  of  an  insured 
institution's  wholly  owned  subsidiary 
were  misapplied,  it  directly  diminished 
the  assets  of  the  parent,  and  thus 
amounted  to  a  misappHcation  of  funds 
"belonging  to"  the  histitution.  The  Board 
has  therefore  clarified  the  reporting 
provision  by  sp^QJj^hlly  referencing 
service  corporationreferrals  of  crimes 
against  them.  In  the  calkof  a  crime 
against  a  wholly-owned  Bkrvice 
corporation,  the  referral  may  be  made 
by  either  the  service  corporation  or  the 
insured  institution. 

In  addition,  the  Board  urges  that 
savings  and  loan  holding  companies 
make  referrals  of  crimes  against  them 
when  these  crimes  have  a  substantial 
impact  on  the  insured  institutions  they 
own. 

Items  To  Be  Reported 

In  order  to  shorten  and  simpUfy  the 
regulation,  and  to  avoid  redundancy 
between  the  regulation  and  revised 
FHLBB  Form  366,  the  Board  has  decided 
to  ^iminate  the  listing  of  items  to  be 
reported  that  was  contained  in  the 
proposed  rule.  The  final  regulation 
requires  that  the  form  itself  be  filed. 
Similarly,  the  regulation  does  not 
specify  to  whom  reports  must  be  made 


because  that  information  is  provided  in 
the  instructions  to  Form  366. 

A  number  of  comments  were  received 
concerning  the  items  to  be  reported, 
which  are  now  Usted  on  Form  366,  and 
the  Board  wishes  to  clarify  its 
expectations  in  this  regard.  One 
commenter  suggested  that  the 
requirement  for  identification  of  the 
person  discovering  the  crime,  suspected 
crime  or  unexplained  loss  will  prevent 
employees  wishing  to  remain 
anonymous  from  reporting  possible 
crimes  to  managem)ent  While  it  is 
important  to  the  successful  investigation 
and  prosecution  of  crimes  that  the 
identities  of  those  with  knowledge  of  the 
facts  be  provided,  if  information  is 
presented  to  management  anonymously, 
management  should  indicate  that  fact  on 
the  referral  form.  Another  commenter 
asked  for  clarification  of  the  term 
"confession,"  the  occiirrence  of  which 
must  be  indicated  on  the  criminal 
referral  form.  As  specified  in  the 
instructions  to  revised  Form  366,  a 
confession  is  not  limited  to  confessions 
made  to  law  enforcement  personnel,  but 
includes  any  type  of  admission  made  to 
the  institution's  personnel  or  to  others 
about  one's  responsibility  for  the  act(s) 
described  in  the  referral. 

Two  commenters  asked  for 
clarification  of  the  impact  of  the  Right  to 
Financial  Privacy  Act  ("RFPA"),  12 
U.S.C.  3401-3422.  on  the  reporting    *  • 
requirements.  In  the  opinion  of  the 
Board,  the  RFPA  does  not  restrict  the 
information  expected  to  be  contained  in 
the  reports  that  will  be  submitted 
pursuant  to  this  rule.  Section  1102(c)  of 
the  RFPA.  12  U.S.C.  3403(c),  states  that 
nothing  in  that  act  precludes  a  financial 
institution  "from  notifying  a 
Government  authority  that  such 
institution  .  .  .  has  information  whidi 
may  be  relevant  to  a  possible  violation 
of  any  statute  or  regulation."  The 
legislative  history  of  the  RFPA  indicates 
that  under  this  provision  "a  bank  could, 
and  should,  report  to  appropriate 
officials  information  pertaining  to  the 
cashing  of  a  forged  check,  the  passing  of 
counterfeit  ciurency  or  bonds,  or  the  use 
of  its  services  to  facilitate  a  fraudulent 
scheme."  H.R.  Rep.  No.  1383, 95th  Cong., 
2d.  Sess.  218  (1978).  Moreover,  section 
1113(d),  12  U.S.C.  3413(d),  states  that 
nothing  in  the  RFPA  authorizes 
withholding  "information  required  to  be 
reported  in  accordance  with  any  Federal 
statute  or  rule  promulgated  thereunder." 
See  H.R.  Rep.  No.  1383,  supra  at  226, 
specifically  stating  that  Congress 
intended  this  provision  to  apply  to  rules 
promulgated  under  the  National  Housing 
Act.  Because  the  RFPA  encourages 
notification  of  law  enforcement 


Fed  ml 


/  Vol.  50>  Na  231  /  Monday,  December  2.  1986  /  Rnles  and  Regulations 


authorities  and  provides  for  exceptions 
from  its  requireaients  for  reports 
required  under  yie  Natonal  Housing  Act 
the  reports  made  pursuant  to  this 
regulation  are  iM  compliance  with  the 
RFPA.  I 

Fake  or  Misleading  Statements  or 
Omissions 

Eight  commeoters  suggested  that  the 
prohibition  of  f^e  or  misleading 
statements  or  oiiissions  should  be 
limited  to  stateitients  or  omissions  that 
are  intentionalti  or  knowingly  false  or 
misleading.  Up^  consideration  of  the 
comments  the  B6ard  has  determined  to 
limit  the  prohibition  to  false  or 
misleading  statements  that  are 
knowingly  mada. 

In  addition,  the  Board  has  clariRed  the 
proposed  regulation  by  specifying  that 
the  prohibitionsiagainst  false  or 
pisleading  stat^ents  also  are 
applicable  to  petsons  filing  applications 
with  the  Board  dr  the  FSLIC  such  as 
applications  for  insurance  of  accounts  or 
n^^tices  of  chang|e  in  control 

Fidelity  Bead  Clums 

Six  comiiwnte  rs  opposed  the  proposed 
requirement  tha  an  insured  institution 
prmnptly  notify  ts  fidelity  bond 
company  and  ftl^  a  proof  of  loss 
concerning  all  cevered  losses  pursuant 
to  the  procedures  provided  by  its  fidehty 
bond.  They  argued  that  filing  numerous 
claims  to  repwt  bmall  losses  would  risk 
cancellation  of  ilisurance  or  substantial 
premium  increases.  Three  of  these 
commenters  urgtd  specification-of  some 
minimum  amouqt  of  loss  below  which 
notification  and  iBUng  would  rmf^ 
required,  suggesting  limits  of  double  the 
deductible  amount,  a  percentage  of  the 
institution's  net  worth,  or  $100,000.  The 
Board  finds  this  argument  to  be 
persMasive.  and  pas  determined  to  limit 
the  requirement  to  losses  greater  than 
twice  the  deductible  amount  stated  in 
the  bond:  this  li^ut  appears  to  be  the 
most  appropriate  because  the  deductible 
amount  most  nearly  repres^ts  the  loss 
that  an  institutioi  has  concluded  it  can 
safely  bear.  By  requiring  notification 
and  filing  only  When  there  are  covered 
losses  of  twice  tBe  deductible  amount 
the  Board  has  balanced  the  need  for 
safety  and  soundness  with  the 
institution's  desikv  to  preserve  its 
existing  fidelity  (wnd  agreements. 
Notwithstanding  this  change,  however, 
the  Board  wishei  to  stress  that  nothing 
in  this  regulation  prevents  an  insured 
institution  &om  Reporting  any  covered 
loss  to  the  fideli^  bond  company. 

The  Board  ha4  also  clarified  the 
regulation  by  pn^viding  that  it  applies  to 
the  bonds  requir^  by  i  563.19  of  the 
Insurance  RegulAtiona. 


Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  Pub.  L  No.  96-354. 94 
Stat  1164  (1980),  the  Board  is  providing 
the  following  regulatory  flexibility 
analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  rule  These  elements  are 
incorporated  above  in  aupPLEMENTARV 
mroraiATlON  regarding  the  rule. 

2.  Small  entities  to  which  the  rule 
would  apply.  The  rrile  would  apply  to  all 
institutions  the  accounts  of  which  are 
insured  by  the  FSUC. 

3.  Impact  of  the  rule  on  small 
institutions.  The  rule  would  require 
reports  of  possible  criminal  violations 
by  institutions,  would  prohibit  false  or 
misleading  statements  or  material 
omissions  by  perscms  associated  with 
insured  institutions,  and  woidd  require 
notices  and  proofs  of  loss  to  be  filed 
with  fidelity  bond  companies  without 
regard  to  the  institution's  asset  size. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  not  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
the  rule. 

5.  Alternatives  to  the  rule.  The  rule  is 
designed  to  codify  the  Board's 
expectation  that  insured  institutions 
report  criminal  matters  to  law 
enforcement  authorities,  that  notices 
and  proofs  of  loss  are  filed  as  required 
by  fidelity  bonds,  and  that 
communications  to  the  Board  and  to  an 
institution's  auditor  are  not  false  or 
misleading.  The  Board  has  minimized 
the  reporting  burden  by  not  requiring 
reports  when  losses  are  $1,000  or  less 
and  no  affiliated  person  is  involved.  In 
addition,  the  Board  has  reduced  the 
number  of  reporting  elements  in  reports 
of  crimes  involving  SHAer  losses  and 
not  involving  affiliated  persons,  by 
generally  including  only  those  elements 
of  information  that  would  be  essential  to 
law  enforcement  efforts.  Furthermore, 
the  Board  has  limited  the  requirement 
for  filing  a  notice  and  proof  of  loss  to 
instances  when  the  loss  to  the 
institution  is  twice  the  deductible  in  its 
fidelity  bond,  and  has  limited  the 
prohibition  of  false  or  misleading 
statements  to  tho^e  that  are  knowingly 
made.  There  are  no  alternatives  that 
would  result  in  fewer  restrictions  on 
small  institutions  and  still  accomplish 
the  purpose  of  the  rule. 

list  of  Subiects  in  12  CFR  Part  563 

Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  563, 
Subchapter  D.  Chapter  V  of  Tide  12, 
Code  of  Federal  Rejgulations,  as  set  forth 
below. 


SUBCHAPTER  D-fEDCRAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  56»-OPERATIONS 

1.  The  authority  for  12  CFR  Part  563 
continues  to  read: 

Amkority:  Sees.  402. 403, 407,  48  Stet  12S6. 
1257. 1260.  a*  amended  (12  U.S.C  172S,  1726. 
1730).  1947  Reorg.  Pkn  No.  3, 12  FR  4981, 3 
CFR  1071  (1943-48  Comp.). 

2.  Revise  %  563.18,  as  follows: 

S  563.18    Criminal  referrals  and  other 
reports  or  atatemanta 

(a)  Periodic  reports.  Each  insured 
institution  and  service  corporation 
thereof  shall  make  such  periodic  or 
other  reports  of  its  affairs  in  such 
manner  and  on  such  forms  as  the 
Corporation  may  prescribe.  The 
Corporation  may  provide  that  reports 
filed  by  insured  institutions  or  service 
corporations  to  meet  the  requirements  of 
other  regulations  also  satisfy 
requirements  imposed  under  this 
section. 

(b)  False  or  misleading  statement  or 
omissions.  No  insured  institution  or 
director,  officer,  agent  employee, 
affiliated  person,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  such  institution  nor  any  person 
filing  or  seeking  approval  of  any 
application  shall  knowingly  (1)  make 
any  written  or  oral  statement  to  the 
Board,  the  Corporation,  or  an  agent 
representative  or  employee  of  either  of 
them  that  is  false  or  misleading^th 
respect  to  any  material  fact  or  omits  to 
state  a  material  fact  concerning  any 
matter  within  the  jurisdiction  of  the 
Board  or  Corporation;  or  (2)  make  any 
such  statement  or  omission  to  a  person 
or  organization  auditin^an  insured 
institution  or  otherwise  preparing  or 
reviewing  its  financial  statements 
concerning  the  accounts,  assets, 
management  condition,  owership. 
safety,  or  soundness,  or  other  affairs  of 
the  institution. 

(c)  Notifications  of  loss  and  reports  of 
increase  ir  deductible  amount  of  bond. 
An  insured  institution  n>^mtaining  bond 
coverage  as  required-by  §  563.19  of  this 
Subchapter  shall  promptly  notify  its 
bond  company  and  file  a  proof  of  loss 
under  the  procedures  provided  by  its 
bond,  concerning  any  covered  losses 
greater  than  twice  the  deductible 
amount  Whenever  a  deductible  amount 
specified  in  a  bond  is  increased  above 
the  permissible  deductible  amount 
specified  in  the  table  in  9  563.19(b]  of 
this  Subchapter,  the  affected  insured 
institution  or  service  corporation  shall 
report  promptly  the  facts  concerning 
such  increase  in  writing  to  the  Director 
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of  Examinations  of  the  Federal  Home 
Loan  Bank  of  which  the  institution  is  a 
member. 

.  (d)  Reports  (^crimes,  suspected 
crimes,  aad  unexplained  Josses. — (1) 
Purpose  and  scope.  Insured  institutions 
and  service  corporations  are  required  to 
promptly  notify  the  appropriate  law 
enforcement  authorities  and  the 
Corporation  after  discovery  of  known  or 
suspected  criminal  acts  involving 
affiliated  persons  or  actual  or 
anticipated  losses  of  more  than  $1,000. 
This  paragraph  (dKl)  applies  to  known 
or  suspected  crimes  against  insured 
institutions  and  service  corporations 
both  by  their  employees  and  by  others, 
and  to  crimes  or  suspected  crimes 
against  another  financial  institution 
believed  to  be  committed  by  a  person 
associated  with  the  reporting  insured 
institution  or  a  service  corporation.  As 
used  in  this  paragraph  the  phrase 
"suspected  crimes"  refers  to  all  matters, 
including  unexplained  losses,  for  which 
there  is  a  known  factual  basis  for  a 
belief  that  a  crime  has  been  or  may  have 
been  committed.  In  the  case  of  a  crime 
or  suspected  crime  against  a  service 
corporation  that  is  wholly  owned  by  an 
insured  institution,  either  the  service 
corporation  or  the  insured  institution 
may  make  the  report 

(2)  Filing  of  Reports.  Except  as 
permitted  under  paragraph  (d)(3)  of  this 
section,  an  insured  institution  or  a 
service  corporation  shall  notify  the 
appropriate  law  enforcement  authorities 
and  the  Corporation  by  filing  FHLBB 
Form  366  within  14  business  days  after 
discovery  of  any  crime,  suspected  crime, 
or  unexplained  loss  suffered  by  the 
insured  institution  or  service 
corporation,  including  any: 

(i)  Theft,  robbery,  embezzlenent 
check-kiting  operation,  fraud  or 
attempted  fraud,  unexplained  loss,  or 
other  known  or  suspected 
misapplication  of  funds  or  other  things 
of  value  belonging  to  an  insured 
institution  or  entrusted  to  its  care; 

(ii)  Requests  for,  receipt  of,  or 
agreement  to  receive  bribes  in 
connection  with  any  transaction  or 
business  of  such  an  institution; 

(iii)  False  statements  or  reports  or 
overvaluation  of  land,  property  or 
security,  or  omission  to  state  or  attempt 
to  conceal  information  for  the  purpose 
of  influencing  the  actions  of  an  insured 
institution,  die  Corporation  or  the  Board; 
or 

(iv)  Olhet  violations  of  statutes,  as 
described  Form  366. 

(3)  Oral  Reports.  Reports  may  be 
made  orally  in  emergency  cases,  such  as 
when  it  is  likely  that  evidence  or 
witnesses  will  become  tmavailable 
before  a  written  report  can  he  made;  or 


where  other  circumstances  dictate  an 
immediate  referral.  In  such  cases,  the 
report  shall  be  documented  by  later 
completion  and  filing  of  the  prescribed 
form(s). 

(4)  Notification  of  the  Board  of 
Directors,  The  chief  executive  officer  of 
the  insured  institution  or  his  designee 
shall  notify  the  board  of  directors 
concerning  any  report  filed  pursuant  to 
this  paragraph  by  the  institution  or  a 
service  corporation  in  which  it  has  an 
ownership  interest  not  later  than  its 
next  regularly  scheduled  meeting 
following  the  filing  of  the  report  If  the 
chi^  executive  office  is  suspected  of 
being  involved  in  the  violation,  a  senior 
vice  president  shall  notify  the 
institution's  Board 

(5)  Maintenance  of  Records.  Reports 
made  under  this  section  and  related 
records  of  all  crimes  or  suspected  crimes 
shall  be  maintained  at  the  insured 
institution's  home  office  for  three  years. 

By  the  Federal  Home  Loan  Bank  Board. 
)elf  Scouyws. 

Secretary. 

(PR  Doc.  85-28557  Filed  ll-2»-85;  8:45  am] 

BiLUNO  CODE  sno-et-a 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adniihistration 

14  CFR  Part  39 

(Docket  No.  8S-CE-34-AD;  Amdt.  39-5175] 

All  woi  thiueaa  Dliectlwaa,  Oaaawa 
Model  172RG  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD),  AD 
65-20-01,  applicable  to  Cessna  Model 
172RG  airplanes  and  codifies  the 
corresponding  emei^ncy  AD  letter 
dated  September  27, 1965.  into  the 
Federal  Roaster.  This  AD  requires 
disabling  the  cabin  heat  control  prior  to 
further  flight  and  inspection  of  the 
muffler  core.  The  AD  is  necessary 
because  the  possibility  exists  that  one  or 
more  holes  may  have  been  inadvertentiy 
drilled  through  the  muffler  in  the  area  of 
the  muffier  shroud  assembly  end  plates. 
This  could  allow  carbon  monoxide  to 
enter  the  cabin  and  disable  the  pilot 
dates:  Effective  date  December  S.  1985, 
to  all  persons  except  those  to  whom  it 
has  already  been  made  effective  by 
pricnty  leAta  from  the  FAA  dated 
September  27, 1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 


AOORCSMt.  Cessna  Single  Engine 
Service  Bulletin  SEB85-17,  dated 
September  27, 1965,  applicable  to  this 
AD  may  be  obtained  from  Cessna 
Aircraft  Company  Costomer  ServiccC 
P.O.  Box  1521,  Wichita.  Kansas.  87201.  A 
copy  of  the  information  is  also 
contained  in  the  Rules  Docket,  Office  of 
the  Regional  Counsel,  Room  1556.  601 
East  12th  Street  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Charles  D.  Riddle,  Wichita  Aircraft 
Certification  OBice,  Federal  Aviation 
Administration,  1801  Airport  Road. 
Room  100,  Mid-Continent  Airport. 
Wichita.  Kansas  67209;  Telephone  (316) 
946-4427. 

SUM>1£MENTARY  INFORMATION:  This  AD. 

applicable  to  certain  Cessna  Model 
172RG  airplanes,  i^  necessary  because  a 
possibility  exists  that  one  or  more  holes 
may  have  been  inadvertenUy  drilled 
through  the  muffler  in  the  area  of  the 
muffier  shroud  assembly  end  plates. 
This  could  allow  carbon  monoxide  to 
enter  the  cabin  and  disable  the  pilot 
This  AD  requires  disabling  the  cabin 
heat  control  prior  to  further  flight  and 
inspection  of  the  muffler  core. 

Cessna  has  developed  Single  Engine 
Service  Bulletin  SEB85-17  dated 
September  27, 1985.  which  covers  the 
subject  of  dris  AD. 

The  FAA  determined  that  this  is  an 
unsafe  condition  that  may  exist  in  other 
airplanes  of  the  same  type  design. 
tlwHeby  necessitating  the  AD.  It  was 
also  determined  that  an  emergency 
condition  existed,  that  immediate 
corresponding  action  vn»  required  and 
that  notice  and  public  procedure  thereon 
was  impractical  and  contrary  to  the 
public  interest  Accordingly,  the  FAA 
notified  all  known  registered  owners  of 
the  airplanes  affected  by  this  AD  by 
priority  mail  letter  dated  September  27, 
1965.  The  AD  became  effective 
immmediately  as  to  these  individuals 
upon  receipt  of  that  letter  and  is 
identified  as  AD  65-20-01.  Since  the 
unsafe  condition  described  herein  may 
still  exist  on  other  Cessna  Model  172RG 
airplanes,  the  AD  is  hereby  published  in 
the  Federal  Registef  as  an  amendment 
to  Part  39  of  the  Federal  Aviation 
R^ulations  (14  CFR  Part  39)  to  make  it 
effective  as  to  all  persoas  who  did  not 
receive  the  priority  letter  notification. 
Because  a  situation  stiU  exists  that 
require^  the  immediate  adoption  of  diis 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  exists  for 
making  this  amendnnnt  effiective  in  less 
than  30  days. 
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The  FAA  has  (k  termined  that  this 
regulation  is  an  ei  lergency  regulation 
that  is  not  major  iinder  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rul^  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  ih  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emerg  ency  regulation  under 
DOT  Regulatory  F  olicies  and  Procedures 
(44  FR 11034;  Febiiiary  26, 1979).  If  this 
action  is  subsequqntly  determined  to 
involve  a  significakit  regulation,  a  final 
regulatory  evalual  ion  or  analysis,  as 
appropriate,  will  I  e  prepared  and 
placed  in  the  regu  atory  docket 
(otherwise,  an  eva  luation  is  not 
required).  A  copy  sf  it,  when  filed  may 
be  obtaind  by  con  [acting  the  Rules 
Docket  at  the  loca  lion  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportatii  )n.  Aviation  safety, 
Aircraft.  Safety. 

Adoptkm  of  the  A  nendment 
PART  3»-{AMEM)E01 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  bS  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  foUowS: 

1.  The  duthority titation  for  Part  39 
continues  to  read  ss  follows: 

Authority:  49  U.S.(L  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  an(l  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 


UMI 


:  Applies  to  K  odel  172RG  (Serial 

Numbers  172RG 1135  thru  172RG1187) 

airpl{me»4:ertifi(  aled  in  any  category. 

CompliSnce:  Requi  red  as  indicated,  unless 
already  accomplishe  1 

To  reduce  the  possibility  of  carbon 
monoxide  contamination  entering  the  cabin 
area,  accomplish  thai  following: 

(a)  Prior  to  further  iflight: 

(1)  Deactivate  the  Cabin  heat  system  by 
removing  the  cabin  l^eat  control  cable  from 
the  control  arm  on  the  cabin  heat  valve 
located  on  the  Tirewf  11  at  the  right  upper  side 
of  the  engine  competent.  Ensure  that  the 
valve  spring  mechanism  is  functioning  and 
that  the  cabin  heat  v  alve  is  spring  loaded  to 
the  closed  position  a  r  safety  wire  llie  valve  to 
the  closed  position. 

(2)  Fabricate  and  itistall  on  the  instrument 
panel  visible  to  the  pilot  the  following 
placard  using  letters  of  a  minimum  aiO  inch 
in  height  "DO  NOT  USE  CABIN  HEAT",  and 
operate  the  airplane  accordingly. 

(b)  Within  25  hours  time-in-service  after 
the  effective  date  of  this  AD.  remove  the 
muffler  shroud  and  visually  inspect  the 
mnJTler  core  for  dam^  as  a  result  of  drilling 
the  holes  through  the  end  plate  or  improper 


length  attachment  screws  and  if  damaged 
replace  the  muffler  core  prior  to  further  flight. 

(c)  The  requirements  of  paragraph  (a)  of 
this  AO  are  no  longer  required  when 
paragraph  (b)  of  this  AD  has  been 
accomplished. 

(d)  The  airplane  may  l>e  flovvn  in 
accordance  with  FAR  21.197  to  a  location  - 
where  this  AD  may  l>e  accomphshed. 
providing  cabin  heat  is  not  used  during  the 
flight 

(e)  An  equivalent  method  of  compliance 
may  be  used  when  approved  by  the  Manager, 
Wichita  Aircraft  Certification  Offlce,  Federal 
Aviation  Administration.  Central  Region, 
1801  Airport  Road,  Room  loa  Mid-Continent 
Airport  Wichita,  Kansas  67209. 

(f)  Report  in  writing,  all  defects  found  to 
the  Manager,  Wichita  Aircraft  Certification 
Office,  FAA  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209,  within  10  days  of  the  inspection 
required  by  paragraph  (b)  of  this  AD 
(Reporting  approved  by  the  Office  of 
Management  and  Budget  under  0MB  No. 
2120-0056). 

This  amendment  becomes  effective  on 
December  5, 1985,  to  all  persons  except  those 
to  whom  it  has  already  been  made  effective 
by  priority  letter  from  the  FAA  dated 
September  27, 1985,  and  is  identified  as  AD 
85-20-01. 

Issued  in  Kansas  City,  Missouri  on 
November  2a  1986. 
Jeroid  M.  Chavkin, 
Acting  Director,  Central  Region. 
[FR  Doc  85-28480  Filed  11-29-85;  6:45  am] 
MLUNO  CODE  4S10-1S-II 


14  CFR  Part  39 

(Dodtat  Na  85-CE-20-AD;  Amdt  39-5125] 

AkworthiMM  DiracttvM;  Ceswui 
Modeto  U206F,  U206Q,  TU206F, 
TU206Q,  207.  T207. 207A,  and  T207A 
Alrpian«a 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  of  final  rule. 

summary:  This  action  further  corrects 
Airworthiness  Directive  (AD)  85-17-07, 
Amendment  39-5125  (50  FR  34450), 
applicable  to  Cessna  Models  U206F, 
U206G,  TU206F,  TU206G,  207,  T207, 
207 A,  and  T207A  airplanes.  This 
additional  correction  is  necessary 
because  an  error  was  made  in  the 
citation  of  the  amendment  when  a 
correction  was  published  in  the  Fedaral 
Register  on  October  18, 1985. 
EFFECnvc  DATE  December  4, 1985. 
FOR  FURTHER  M^ORMATION  CONTACT: 
Mr.  Douglas  W.  Haig,  Aerospace 
Engineer,  FAA,  ACE-120W,  1801  Airport 
Road,  Wichita,  Kansas  67209;  Telephone 
(316)  948-4409. 

SUPPLEMENTARY  INFORSIATION: 

Subsequent  to  the  correction  of  AD  85- 


17-07,  Amendment  39-5125,  applicable 
to  Cessna  Models  U206F,  U206G, 
TU206F,  TU206G,  207,  T207,  207 A,  and  • 
T207A  airplanes,  the  FAA  found  that  an 
error  had  been  made  in  the' Federal 
Register  citation  of  the  Amendment  of 
the  AD  when  the  correction  was 
published  in  the  Federal  Register  on 
October  18, 1985.  Hierefore,  action  is 
taken  herein  to  rectify  this  mistake. 
Since  this  action  is  required  to  ensure 
that  the  correct  citation  of  the 
amendment  is  accurately  referred  to  in 
the  AD  as  corrected,  notice  and 
procedure  hereon  are  unnecessary  and 
contrary  to  the  public  interest,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

List  of  Subjects  in  14  CaH  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft.  Safety. 

PART  3»-{  AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

.  Audiority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g]  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  restating  the  following  sentence 
appearing  in  the  Federal  Register 
correction  of  October  18, 1985,  to  now 
read:  "In  FR  Doc.  85-14527  (50  FR  34450), 
appearing  in  the  Federal  Register  of  June 
18, 1985,  make  the  following  correction:" 

Issued  in  Kansas  City,  Missouri,  on 
November  19, 1985. 
Jeroid  M.  Chavkin, 
Acting  Director,  Central  Region. 
[FR  Doc.  85-28491  Filed  11-29-85;  6:45  am]    - 

BILLINO  COOC  4S10-1S-M 

14  CFR  Part  39 

(Docket  No.  85-CE-33-AD;  AmdL  39-5174] 

Airworthiness  Directives;  Empress 
Brasileria  de  Aeronautica  SJL 
(Embraer)  Models  EMB-1 10P1  and 
EMB-110P2  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD),  AD  • 
T85-18-51  applicable  to  Embraer 
Models  EMB-llOPl  and  EMB-110P2 
airplanes  and  codifies  the  corresponding 
telegraphic  AD  dated  September  12, 
1985,  into  the  Federal  Register.  This  AD 
requires  inhibiting  operation  of  both  the 
Bendix  Electric  Trim  System  and  the 
Bendix  Autopilot  System  (if  installed)  by 
disconnection  from  the  power  source. 
The  AD  is  prompted  by  a  recUnt 
runaway  trhn  incident  on  an  EMB-110   ■ 
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Model  airplane  which,  if  left 
uncorrected,  could  result  in 
controllability  problems. 
DATES:  Effective  date:  December  5. 1965, 
to  all  persons  except  those  to  whom  it 
has  already  been  made  effective  by 
telegraphic  AD  from  the  FAA  dated 
September  U.  1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

FOR  FUfrmeR  MFomaATiOM  oomtact: 
Mr.  Paul  Sconyers.  ACE-130A.  Atlanta 
Aircraft  Certification  Office.  Central 
Region,  Federal  Aviation 
Administration,  1075  Inner  Loop  Rond, 
College  Park.  Georgia  30337;  Tele]^ne 
(404)  763-7781. 

swtLBmmiTMn  iwrowuiiow;  The  FAA 

issued  telegraphic  AD  No.  T8&-16-S1, 
dated  September  12, 1985,  because  of  a 
recent  runaway  trim  incident  on  an 
Embraer  Model  EMB-110  airplane. 
Investigation  revealed  that  the  trim 
switch  would  not  return  to  the  neutral 
position  after  activation  and  an 
abnormally  high  reported  failure  rate  of 
this  switch,  lus  malfunction  and  high 
failure  rate  constitutes  a  potential  risk 
for  runaway  trim  and  resultant 
controllability  problems.  Tlie  FAA 
determined  that  this  is  an  unsafe 
condition  that  may  exist  in  other 
airplanes  of  the  same  type  design, 
therdjy  necessitating  the  AD.  It  was 
also  determined  that  an  ODetgeacy 
condition  existed,  that  immediate 
corresponding  action  was  required  and 
that  notice  and  public  procedure  thereoa 
was  impractical  and  contrary  to  the 
puUic  intecest  Accordingly,  the  FAA 
notified  all  known  registered  owners  of 
the  airplane  affected  by  tills  tele^vphic 
,  AD  dated  September  12, 1985.  The  AD 
became  effective  immediately  as  to 
these  individuals  upon  aaeeipt  of  tiiat 
telegram  and  is  identified  as  T8S-18-51. 
Since  the  unsafe  condition  described 
therein  may  still  exist  on  other  En^raer 
Models  EMB-llQPl  and  EMB-110P2 
airplanes,  the  AD  is  being  published  in 
the  Federal  Register  as  an  amendment 
to  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  39)  to  make  it 
effective  to  all  persons  who  did  not 
receive  the  telegraphic  notirication. 
Because  a  situation  still  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  aad  contrary  to  the  public 
interest,  and  good  cause  exists  for 
making  4his  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Older  12291.  it  is 
impracticable  for  the  agency  to  fblbw 


the  procedures  of  Order  12201  widi 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
farther  determined  that  this  document 
involves  an  emeigency  regulaticm  under 
DOT  Regulatory  Pc^cies  and  Procedures 
(44  FR 11034:  February  26. 1979).  If  this 
action  is.  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatoiy  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  at  tiie  location  nnder  the  caption 


List  of  SahfactB  in  14  OH  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft  Safety. 

Ad(^>tion  of  tfaa  Amaadoient 
PART  39— (AMENDED] 

Acondin^y,  pursuant  to  ^  authority 
delegated  to  me  by  the  Adoinistralor, 
the  Federal  Aviation  Administration 
amends  I  39.13  of  Part  39  of  die  FAR  as 
follows: 

1.  The  authority  dtatkn  for  Part  39 
continues  to  read  as  foUows: 

Authority:  40  U.S.C  13S4(a),  1421  and  1423; 
49  USjC  10»(g)  fRerised.  Pob.  L.  97.449. 
January  12. 1883);  and  14  CFR  UM. 

2.  By  adding  the  following  new  AD: 

Emprasa  Biasa«ria  ds  Aaraoaulica  S.A. 

(Embcaer):  Applies  to  Models  EMB-llOPl 
and  EMB-llOPZ  (all  *erial  numl>ers) 
airplanes  certificated  in  any  category. 
Compliance:  Reqmred  within  ■the  next  10 
ho«H^  time  in  serrioe  after  Ike  effectire  date 
of  dni  AO.  anless  already  acoompliriied.  To 
prevent  failure  of  the  Bendix  electric  trim 
switch  resulting  in  a  mnaway  trim  ooadition, 
accomplish  tlie  Eollowing: 

(a)  Disconnect  the  electric  power  source  to 
the  Bendix  trim  servo  by  disconnecting  the 
trim  servo  plug  located  in  the  aft  fuselage 
section.  Cap,  protect  and  secure  the  ping. 

(b)  Fabricate  and  install  on  the  instnraient 
panel  visible  to  both  pilots  the  following 
placard  using  letters  of  a  minimum  of  0.10 
inch  in  height:  "ELECTRIC  TRIM  SYSTEM 
INOPERATIVE  PER  AD  T85-16-51 ". 

(c)  Insure  that  the  manual  trim  system  is 
operational  in  accordance  with  the 
appropriate  maintenance  manual. 

(d)  If  a  Bendix  Automatic  Pilot  is  installed, 
disconnect  the  automatic  pilot  system  from 
the  electric  poiwei  soorce  and  install  in  full 
view  of  both  pfiata  tba  fsifanring  piacard 
using  letters  of  a  miBiiBuni  of  OilOijicfa  in 
height  "AUTOPILOT  INO^RATIVE  PER  AD 
T85-18-51". 

(e)  Aircraft  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished,  provided  tiie  circuit 
breakers  for  #ie  electric  trim  system,  and  if 
appticat^,  for  the  automatic  pilot  system  are 


palled  and  the  autnual  frim  system  is 
operatianaL 

(f)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Adanta  Aircraft  Certification 
Office,  ACE-llSA.  Central  Regioa  lOTS  Inner 
Loop  Road,  College  Paik,  Georgia  30337; 
Telephone  (404)  7B3-7428. 

This  amendment  becomes  effective 
December  S,  19BS,  as  to  aB  peraoas  except 
those  persons  to  whom  it  was  made 
immediately  eflectiTe  by  telegraphic  AD  T&5- 
lS-51.  issued  September  12,  IMS.  which 
conl^ned  this  aip9T»j^»Ani 

Issued  in  Kansas  City,  Missouri  oa 
November  20, 19t5. 
Edwin  S.  Hairis. 
Director,  Centrai  Region. 
[Ht  Doc.  Kn2848B  Ftted  11-29-85: 8:45  am] 

>  CODE  4S1S-IS-M  w^ 


14  CFR  Part  39 

(Docket  No.  aS-CE-aS-AO;  Amdt  39-6173] 

AlrwortMnasa  Diractivaa;  lloonay 
Aircraft  Corporation  Vodals  II20B, 
M20C.  II20D,  1I20E.  II20F,  II20G,  M20J, 
M20K  and  U22  Airplanea 


Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Rnal  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Mooney  AirCTafl 
COTporation  Mt>deb  M20B.  M20C  M20D, 
M2(£,  M20P,  M20G,  M20f ,  M20K  and 
M22  airplanes  wUdi  requires  inspection 
of  the  fiiel  tanks  and  fuel  filler  cap 
assemblies.  Wafer  can  be  trapped  in  tiie 
fuel  bays  due  to  improper  fuel  tank 
sealant  application  and  tiie  fuel  filler 
cap  assemblies  can  have  improper 
sealing  characteristir^s  allowing  water 
leakage  into  the  wing  fuel  tanks.  These 
inspections  and  motfification  of  tiie 
taidcs  will  pieclnde  fuel  contamination 
which  ctnild  be  detrimental  to 
satisfactory  engine  operation. 

DATES:  Effective  date,  January  &  1986. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Mooney  Aircraft 
Corporation  Service  Bulletins  (S^Bs) 
M20-229  and  M20-230  both  dated  April 
10. 1985.  apidicable  to  this  AD  may  be 
obtained  from  Mooney  Aircraft 
Corporation,  Post  Office 'Sox  72, 
Kerrville.  Texas  78O28-O072.  A  copy  of 
this  information  is  also  contaiiied  in  the 
Rules  Docket  FAA.  Office  of  the 
Re^onal  Counsel  Roosa  ISSS,  801  East 
12th  Stivet  Kansas  City,  Mtssonri  8410& 
FOR  FURTMBI MPORMRTHM  OONTACTt 
Mr.  Billy  R.  Paiker,  Airplane 
CertilicattoR  Branch,  ASW-49B,  Federal 
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Avktion  Admini^bntion,  P.O.  Box  1689, 
Fort  Worth,  Texa4;  Telephone  (817)  877- 
2449. 

suppifMCNTAHY  IromiA-noN:  A 
proposal  to  amen^  Part  39  of  the  Federal 
Aviation  Regulatii>ns  to  include  an  Ad 
requiring  inspection  of  fuel  tanks  and 
fiiel  filler  cap  assemblies  on  Mooney 
Aircraft  Models  M20B,  M20C  M20O. 
M20E.  M20F.  M20C,  M20I.  M20K  and 
M22  airplanes  wa$  published  in  the 
Federal  Register  <ki  July  23, 1985  (50  FR 
29988).  The  propo^l  was  prompted  by 
field  service  di^()ilty  reports  on  certain 
Mooney  Models  Kf20  and  M22  airplanes 
which  indicated  tl^at  deterioration  of 
fuel  tank  filler  cad^seals  (O-rings)  had 
allowed  leakage  of  water  into  the  wing 
fuel  tanks  and  tha^  improper  fuel  tank 
sealant  applicatiofi  resulted  in  water 
being  entrapped  between  wing  fuel  bay 
ribs.  There  have  been  a  number  of 
accidents  and  incidents  in  which  water 
in  the  fuel  was  deKrmined  to  be  a 
casual  factor.  Prior  to  an  FAA  audit 
conducted  last  ye«  ir,  the  manufacturer 
did  not  have  detailed  tank  sealing 
requirements  for  nxxiuction  airplanes 
which  identified  critical  rib  drain  holes 
within  the  fuel  tai^s  that  must  be  open 
after  tank  sealing,  inor  were  there  any 
manufacturer's  setvice  instruction 
available  for  reselling  of  fuel  tanks  after 
field  modifications.  The  combination  of 
water  entering  thejwing  fuel  tanks 
through  fuel  filler  ports  and  the 
entrapment  of  suc|i  water  and/or  other 
contaminants  in  ttje  fuel  tanks  could 
result  in  engine  fuel  supply 
contamination  whfn  airplanes  are 
maneuvered  in  ceijtain  ways.  The 
applicable  service  ior  maintenance 
manuals  did  not  rejquire  inspection  of 
fuel  tank  sealing  abplications  or  fuel 
filler  cap  assemblies  nor  had  any 
service  bulletins  been  issued  regarding 
required  inspections  of  the  subject  fuel 
tanks  and  fuel  fill^  caps.  The  National 
Transportation  Safety  Board  (NTSB) 
recommended  to  t^  FAA  that  an  AD  be 
issued  to:  (1)  Inspect  fuel  tank  filler  cap 
assemblies  for  deterioration  of  sealing 
components  to  assure  proper  sealing 
and  (2)  require  net  essary  action  to 
eliminate  the  potential  for  water 
entrapment  in  the  fuel  tanks.  In  addition, 
the  NTSB  recommended  that  the 
manufactiuer  be  required  to  generate  a 
service  bulletin  concerning  the 
inspection  and  maintenance  of  the  fuel 
tank  filler  cap  assmiblies  and  distribute 
instructions  to  thepeld  for  modification 
Mooney  airplanes 
er  traps  in  tiie  fuel 
,    iproper  sealing  at  the 
factory  or  in-servioe.  Mooney  Aircraft 
Corporation  has  is  ued  the  following:  (1) 
Service  Bulletin  S/  }  M20-229,  dated 


of  certain  existing  | 
that  may  have  wat 
tanks  caused  by  ir 


UMI 


April  10, 1985,  describing  inspection  and 
maintenance  procedures  which  will 
restore  and  ensure  continued  sealing 
capability  of  the  fuel  tank  filler  cap 
assemblies,  and  (2)  Service  Bulletin  S/B 
M20-23a  dated  April  10  1985,  requiring 
the  inspection  of  fuel  tank  sealing 
application  to  ensure  all  required  wing 
rib  fuel  drain  holes  are  open  to  prevent 
water  entrapment. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  four 
comments  received. 

Two  commenters  agreed  that  the 
proposed  inspection  requirements  be 
implemented  as  proi>osed.  A  third         ^ 
commenter  recommended  that  the 
requirement  for  the  proposed  lOO-hour ' 
time-in-service  (TIB)  repetitive 
inspection  of  the  fuel  filler  caps  be 
deleted.  The  commenter  emphasized 
that  the  manufacturer  has  recently 
issued  to  all  operators  of  the  affected  ■ 
aircraft,  a  service  bulletin  (M20-229) 
that  describes  the  in8p>ection  and 
maintenance  procedures  required  to 
restore  and  ensure  continued  sealing 
capabilites  of  the  fuel  filler  cap 
assemblies.  Prior  to  the  service  bulletin 
issuance,  there  was  no  manufacturer 
recommended  procedure  for  insuring 
integrity  of  the  filler  cap  seals.  The-FAA 
concurs  that  the  issuance  of  the 
manufacturers  service  bulletin  and 
issuance  of  an  AD  requiring  a  one  time 
inspection  of  the  caps  should  adequately 
increase  the  awareness  of  the  aircraft 
operators  and  maintenance  personnel 
regarding  potential  fuel  cap  seal 
deficiencies  and  eliminate  any  need  for 
mandatory  repetitive  inspections  of  the 
caps.  This  commentors 
recommendation,  therefore,  has  been 
incorporated  into  the  final  rule. 

The  fourth  commenter  recommended 
mandatory  initial  and  repetitive 
inspections  of  the  fuel  caps  at  each 
annual  inspection  in  addition  to  each 
100  hours  time-in-service.  The  purpose 
of  this  recommendation  was  to  assure 
timely  inspection  of  fuel  caps  on 
airplanes  that  are  flown  only  a  few 
hours  each  year  since  it  may  take 
several  years  to  accumulate  100  hours 
time-in-service  on  some  airplanes.  The 
recommendation  also  points  out  that 
deterioration  of  fuel  cap  seals  and  entry 
of  water  may  occuj  without 
accumulating  any  flying  time.  The  FAA 
concurs  but  believes  that  fuel  tanks 
must  be  inspected  for  water  traps  and 
water  in  those  traps  when  the  fuel  caps 
are  inspected.  Therefore,  the  final  AD 
requires  compliance  within  100  hours 
time-in-service  after  the  effective  date  of 


the  AD  or  at  the  next  annaal  inspection, 
whichever  occurs  first. 

Accordingly,  the  final  rule  will  reflect 
these  changes. 

No  comments  were  received  which   - 
involved  cost  determination. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  7800 
airplanes  at  an  approximate  one-time  - 
cost  of  $328  per  airplane  or  a  total  one- 
time fleet  cost  of  $2,658,400.  The  cost  is 
80  small  that  compliance  with  the  AD 
will  not  have  a  significant  financial 
impact  on  any  small  entities  owning    • 
affected  airplanes. 

Therefore,  I  certify  that  this  action:  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory  ' 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979)  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in      - 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSCS".  ... 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety.  \v. 

Adoption  of  the  Amendment 
PART  39-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  FAR  as  foUoys: 

1.  The  authocity  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  449  U.S.C.  1354(a),  1421  and 
1423;  40  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12. 1963);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Mooney  Aircraft  Coqwratioii:  Applies  to 
Models  M20B,  MZOC,  M20D,  M20E,  M20F, 
M20G.  M20J,  M20K  and  M22  (all  Serial 
Numbers  (S/N)]  airplanes  certified  in  any 
category. 

Ck>mpliance:  Within  100  hours  time-in- 
tervice  after  the  effective  date  of  this  AD  or 
at  the  next  annual  inspection,  whichever 
occurs  first,  unless  already  acocmplished. 

To  preclude  fuel  contamination  and  water 
entrapment  in  the  fuel  tanks  accomplish  the 
following: 

(a)  For  Models  M20B,  M20C  M20D.  M20E. 
M20F,  M20G  (all  S/N'),  M20)  (S/N  24-0001 
through  24-1498),  M20K  (S/N  25-0001  through 
2S-0854)  and  M22  (all  S/N)  airplanes,  visually 
inspect  all  fuel  tank  bays  and  rib  stations  in 
accordance  with  the  instructions  contained  in 
Mooney  S/B  M20-23a  dated  April  10, 1985. 
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Repair  all  discrepancies  found  prior  to  further 
flight. 

(b)  For  Models  M20C  (S/N  2623  through  20- 
1258)  M20D  (S/N  201  through  260).  M20E, 
M20F.  M20G.  M20J,  M20K  and  M22  (all  S/N) 
airplanes,  visually  inspect  the  fuel  lank  filler 
cap  assemblies  in  accordance  with  the 
instructions  contained  in  Mooney  S/B  M20- 
229.  dated  April  10, 1985.  Repair  all 
discrepancies  found  prior  to  further  flight. 

(c)  For  Models  M20I  (S/N  24-1499  and  on) 
and  M20K  (S/N  25-0855  and  on)  airplanes 
that  have  had  any  fuel  tank  resealed  after 
initial  installation  at  the  factory,  visually 
inspect  all  fuel  tank  bays  and  rib  stations  in 
accordance  with  the  instructions  contained  in 
Mooney  S/B  M20-230  dated  April  10, 1985. 
Repair  all  discrepancies  found  prior  to  further 
flight. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR.  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Airplane  Certirication  Branch, 
ASW-150,  Federal  Aviation  Administration, 
Southwest  Region,  Post  Office  Box  1689.  Fort 
Worth,  Texas  76101. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Mooney  Aircraft 
Corporation,  Post  ORice  Box  72,  Kerrville, 
Texas  78028-072  or  FAA,  Office  of  Regional 
Counsel.  Room  1558. 601  East  12th  Street, 
Kansas  City,  Klissouri  64106. 

This  amendment  becomes  effective  on 
January  6, 1988. 

Issued  in  Kansas  City,  Missouri,  on 
November  20, 1985. 
Edwin  S.  Harris, 
Director,  Central  Region. 
|FR  Doc.  85-28489  Filed  11-29-85;  8:45  am] 

BILLING  CODE  4aiO-13-M 


14CFRPart71 

(Airspace  Docket  No.  85-AWP-271 

Alteration  of  Control  Zone  and 

Transition  Area,  Uhue,  Hawaii; 

Correction 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Correction  to  final  rule. 

summary:  Due  to  recent  construction  on 
the  Lihue  Airport,  an  outdated  airport 
reference  point  (ARP)  was  inadvertently 
used  in  the  description  of  the  Control 
Zone  and  Transition  Area.  This  action 
amends  the  descriptions  to  correct  the 
ARP. 

EFFECTIVE  DATE:  0901  G.m.t.,  November 
21. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Reidy,  Airspace  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale,  California  90261; 
-  telephone  (213)  297-1186. 


SUPPLEMENTARY  INFORMATION: 

The  Amendment 

On  October  17, 1985,  the  FAA 
amended  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
Lihue,  Hawaii,  Control  Zone  and 
Transition  Area  (50  FR  42008).  Recent 
construction  at  the  Lihue  Airport 
resulted  in  an  amended  ARP  and 
inadvertently  the  outdated  reference 
was  used.  This  action  corrects  the  ARP 
in  the  Lihue,  Hawaii,  Control  Zone  and 
Transition  Area  descriptions. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signi^cant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  economic 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Transition  areas, 
Aviation  safety. 

Adoption  of  the  correction 

PART  71— [AIMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration,  amends  Part  71  of  the 
FAR  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 
§  71.171    [Amended] 

2.  Section  71.171  is  amended  as 

follows: 

« 

Lihue,  HI    (Amended] 

By  removing  the  words  "Lihue  Airport  (lat. 
21*58'46"  N.,  long.  159'20'31"  W.);"  and 
substituting  the  words  "Lihue  Airport  (lat. 
21*58'42"  N.,  long.  159'20'40"  W.)."  ^ 

§71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Lihue,  HI    {Amended)  .i,.....^'i' 

By  removing  the  words  "Lihue  Airport  flat. 
21'58'46"  N.,  long.  159'20'31"  W.):"  and 


substituting  the  words  "Lihue  Airport  (lat. 
21*58'42"  N..  long.  159*2a'40"  W.)." 

Issued  in  Los  Angeles,  California,  on 
November  18, 1985. 
B.  Keith  Potts, 

Acting  Director,  Western-Pacific  Region. 
(FR  Doc.  85-28492  Filed  11-29-85;  8:45  am] 

BILUNQ  COOE  M10-1>-My 

14  CFR  Part  71 

[Airspace  Docket  No.  85-AWP-34] 

Alteration^f  Ke-attole  Kona,  Hawaii, 
Control  Zone  and  Transition  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  alters  and 
redefines  the  control  zone  and  transition 
area  at  Ke-ahole  Kona,  Hawaii.  The 
realignment  of  the  controlled  airspace  is 
required  to  contain  all  IFR  operations  at 
Keahole  Airport  Hawaii.  This  action 
will  also  change  the  title  of  the  control    ' 
zone  and  transition  area  to  reflect  the 
name  of  the  associated  commimity  of 
Kailua-Kona,  Hawaii,  and  correct  the 
spelling  of  Keahole  Airport. 

EFFECTIVE  DATE:  0901  G.m.t,  January  16, 

1986. 

FOR  FURTHER  INFORMATimi  CONTACT: 

Bill  Reidy,  Airspace  Br«^h,  Air  Traffic 
Division,  Federal  Aviation 
Administration  (FAA).  15000  Aviation 
Boulevard,  Lawndale.  California  90261; 
telephone  (213)  297-1186. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  25, 1985.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  dimensions  and 
change  the  name  of  the  Ke-ahole  Kona, 
Hawaii,  Control  Zone  and  Transition 
Area  (50  FR  38856).  This  change  to  the 
control  zone  and  b-ansition  area  is 
necessary  to  contain  IFR  operations 
within  controlled  airspace.  This  action 
would  also  change  the  title  of  the 
control  zone  and  transition  area  to 
reflect  the  name  of  the  associated 
community  of  Kailua-Kona.  This 
amendment  also  corrects  the  spelling  of 
Keahole  Airport.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objectiiig  to  the  proposal 
were  receivedrExcept  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section(s) 
71.171  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 


BEST  COPY  AVAILABLE 


4t354       Fedirai 


Regiatw  /  VoL  50.  No.  231  /  Monday.  December  2.  1985  /  Rules  and  Regolations 


The  Rale 

This  amendint  nt  to  S  71.171  and 
i  71.181  of  Part  71  of  the  Federal 
Aviation  Regula  ions  (14  CFR  Part  71)  is 
to  provide  realig  oinent  of  Ke-ahole 
Kona,  Hawaii,  C  Mttroi  Zone  and 
Transitim  Area.  This  action  is 
necessary  to  pro  vide  sufficient 
controlled  airspi  ,ce  to  contain  aircraft 
operating  under  Instnunent  Flight  Rules 
(IFR).  Keahole  Airport  is  associated 
with  the  commuiity  of  Kaihia-Kona, 
Hawaii,  and  thiq  action  lyill  also  change 
the  title  of  the  control  zone  and 
transition  area  to  reflect  this  correction. 
Sections  71.171  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  were  ~ 
republished  in  Handbook  7400.6A  dated 
January  2. 1985. 

The  FAA  has  ( letermined  that  this 
proposed  regulal  ion  only  involves  an 
established  bodi  of  technical 
regulations  for  Which  frequent  and    ~ 
routine  amendments  are  necessary  to 
keep  diem  (^>eraponally  ctirrent.  It, 
therefore:  (1)  Is  liot  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"*  under  DOT  Regulatory 
Policies  and  Pro<{edures  (44  FR 11034; 
February  28, 197*):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal,  Since  this  is  a  routine  matter 
that  will  «ily  a^ct  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  thi^  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  bitities  under  the. 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  fci  14  CFR  Part  71 

Control  zone8,|Transition  areas. 
Aviation  safety. 

PART  71-{i 
Adoptkm  of  tlM  i 

Accordingly,  p^irsuant  to  the  authority 
delegated  to  me.  Ithe  Federal  Aviation 
Administration,  fert  71  of  the  FAR  is 
amended  as  folic  ws: 

1.  The  authorit  f  dtation  for  Part  71 
continues  to  reac  as  follows: 


Authority:  48  Ui  .C 
Executive  Order  1(  B54; 
(Reviaed  Pub.  L  97H49, 
CFR  11.89. 


UMI 


1348(a).  1354(a).  1510: 
4S  U.S.C  106(g) 
,  lanuary  12, 1983];  14 


171.171    {Ain«Mlbdl 

2.  Section  71.171  is  amended  as 
follows: 

KaOua-Kou.  HI— ^tavised] 

"Wititin  a  &-inile|radiua  of  Keahole  Airport 
(laL  19'44'08'  N..  l0n«.  156'02'56'  W);  thence 
beginning  at  lat  19^40*20'  N..  long.  156*0OTO' 
W.:  to  lat.  ly  38*00*  N..  long.  15e'00'35'  W.;  to 
lat.  ig-srw  N..  lolig.  156:06-20'  W.:  to  lat. 
ia*41'10*  N,  kng.  1  seroew-  W.-  thence 
clockwise  via  the  E  -mile  radias  circle  to  lat. 


19*43'50'  N..  long.  156*or20-  W4  to  laL 
19*55'50"  N..  long,  156'06'2O-  W.;  to  tat. 
19*55'00'  N.,  long.  155'5700'  W.;  to  lat. 
19*43'25'  N.,  long,  isrsrzs'  W.;  thence 
clockwise  via  the  5-imle  radio*  circle  to  the 
point  of  beginning.  This  control  zone  is 
effective  from  0800  to  2000  hours,  local  time, 
daily.  The  effective  date  and  time  will, 
thereafter,  be  continuously  published  in  the 
United  States  Govenunent  Flight  Information 
Publication,  Chart  Supplement — Padfic." 

971.1»1    (Aiaandad) 

3.  Section  71.181  is  amended  as 
follows: 

Kaihia-Kona,  HI — [Revised] 

That  airspace  extending  upward  from  TOO 
feet  above  the  surface  beginning  at  lat. 
19*3r28-  N.,  long.  155*59^'  W.;  to  lat. 
i9*29W  N.,  long,  ise'oaao'  W.;  to  lat 

19r29'45'  N.,  long.  ISe'De'SO*  W.;  to  lat. 
19*38'30'  N.,  long.  ISe^OBTn-  W.;  thence 
clockwise  via  the  8.5-mile  radius  circle  of 
Keahole  Airport  (lat.  19'44'08'  N..  long. 
15e'02'56'  W.):  to  the  point  of  beginning." 

Issued  in  Los  Angeles,  Caliibmia,  on 
November  18. 1985. 
B.  Keith  Potts. 

Acting  Director.  Western-Pacific  Region. 
[FR  Doc  85-28493  Filed  11-29-85;  8:45  am} 
■W I  WS  coot  ow-is-n 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPart250 

(Raleasa  No.  35-23915;  File  No.  37-22-85] 

Exemption  for  Certain  Affiliated 
Persons  of  investment  Bankers  and 
Commercial  Banking  Institutions  To 
Serve  as  Officers  or  Directors  of 
Registersd  PuMc  Utility  Hoidbtg 
Companies  and  Their  S<it>skilaries; 
Propoeed  Amendments  to  Competitive 
BkfdingRule 

AOeiCv:  Securities  and  Exchange 
Commission. 

ACTION:  Reproposal  of  rule  revision  and 
rule  amendment. 

SUMMARY:  The  Commission  is  re- 
publishing for  public  comment  a  rule 
revision  that  would  allow  a  limited 
number  of  persons  affiliated  with 
investment  bankers  and  conunercial 
bankers  to  serve  as  officers  or  directors 
of  public  utility  holding  comi>anies  and 
their  subsidiaries  under  certain 
conditions.  This  action  is  intended  to 
simplify  and  expand  the  exemptions 
now  available  under  the  existing  rule. 
The  Commission  is  also  reproposing 
amendments  to  another  existing  rule 
which  governs  competitive  bidding 
procedures  for  the  distribution  of 
securities  issued  by  public  utility 


holding  companies  and  dieir 

subsidiaries.' 

DATE:  Comments  must  be  received  cm  or 

before  December  20, 1985. 

ADDRESS:  Send  comments  in  triplicate  to 
John  Wheeler,  Secretary,  Securities  and 
Exchange  Commissicm.  450  Fifth  Street. 
NW.,  Washington,  DC  20549  (R^erence 
to  File  Na  S7-22-85).  All  comioenta 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washingtoa  DC 
20549. 

FOR  FURTHER  INRNMttATtON  contact: 

Denis  R.  Molleur,  Esq.,  Office  of  Public 
Utility  Regulation,  (202-272-2073),  or 
Elizabeth  K.  Norsworthy,  Chief,  Office 
of  Regulatory  Policy,  (202-272-2048), 
Division  of  Investment  Management. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 

SUPPI.EMENTARY  INFORNMTION:  Tbe 

Commission  is  re-pubfishing  for  public 
comment  a  proposed  revision  of  rule  70 
[17  CFR  250.70]  under  section  17(cJ  [15 
U.S.C.  7gq(c)]  of  the  Public  UtiL'ty 
Holding  Company  Act  of  1935  [15  U.S.C. 
79  et  seq.]  ("Act"),  which  would  permit  a 
limited  number  of  persons  affiliated 
with  investment  bankers  os  commercial 
banking  institutions  to  serve  as  directors 
or  officers  of  public  utility  holding 
companies  and  their  subsidiaries 
("system  companies").  The  purpose  of 
the  rule  revision  is  to  simplify  and 
expand  the  existing  rule  to  give  system 
companies  more  flexibility  in  the 
selection  of  their  officers  and  directors. 

The  Commission  is  also  reproposing 
amendments  to  rule  50  [17  CFR  250.50] 
under  sections  6,  7(c),  and  12(d)  (15 
U.S.C.  79(f),  79g(c).  and  79i(d)]  of  the 
Act,  which  governs  competitive  bidding 
procedures  for  the  distribution  of 
securities  issued  by  system  companies. 
The  amendments  would  address 
potential  confiicts  of  interest  which 
might  arise  shortly  after  an  affiliated 
person  of  an  investment  banker  leaves 
the  board  of  directors  of  a  holding 
company  if  that  investment  banker 
plays  a  significant  role  in  the 
distribution  of  the  securities  issued  by 
the  holding  company  or  by  any  odier 
company  in  the  same  system.  The 
proposed  amendments  would  also 
codify  the  revised  competitive  bidding 
procedures  which  the  Conmiission 
announced  at  the  time  of  tbe  adoption  of 
rule  415  [17  CFR  230.415)  under  the 
Securities  Act  of  1933  [15  U.S.C.  77  et 
seq.].^ 


>  See  Holding  Compcay  Act  Keiease  No.  22K3 
(September  2, 1982)  (47  FR  24768]. 
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Background 

The  Conunission  initially  proposed  a 
revision  of  Rule  70  and  amendments  to 
Rule  50  earlier  this  year.*  In  response  to 
that  proposal,  comment  letters  were 
received  from  eighteen  persons  who 
endorsed  the  Commission's  objective  of 
revising  rule  70  to  make  the  rule  simpler 
and  cleaner  and  to  provide  system 
companies  with  more  flexibility  in 
selecting  their  officers  and  directors. 
Most  of  the  commentators 
acknowledged  that  in  several  respects, 
the  proposed  rule  would  give  system 
companies  more  flexibility.  However, 
they  contended  that  the  proposed  rule 
would  cut  back  on  existing  exemptive 
relief  in  other  respects,  and  its  net 
impact  would  be  more  restrictive. 

The  commentators  also  focused  on  the 
proposed  amendments  to  rule  50, 
objecting  primarily  to  a  provision  that 
would  require  a  system  company  to 
accept  one  of  at  least  iwo  independent 
proposals  for  the  distribution  of  its 
securities  before  entering  into  any 
contract  or  agreement  governing  that 
distribution  and  before  the  Commission 
has  granted  any  application,  or 
permitted  any  declaration  to  become 
effective,  with  respect  to  those 
securities.  As  discussed  in  more  detail 
below,  the  Commission  has  redrafted 
the  proposal  in  view  of  the  comments 
received,  and  is  publishing  the  revised 
version  for  comment. 

Discussion 

/.  Revision  of  Rule  70 

A.  Limitations  on  Affiliated  Persons  of 
Commercial  Banking  Institutions  6^ 
Investment  Bankers  Serving  as  Directors 
of  System  Companies 

1.  Percentage  limitations.  The 
reproposed  rule  would  provide  that  a 
holding  company  or  subsidiary  company 
may  have  up  to  three-quarters  of  its 
board  of  directors  affiliafed  with 
banking  institutions,  so  long  as  no  more 
than  one-fourth  of  its  directors  are 
affiliated  with  investment  bankers  or 
with  commercial  banking  institutions 
that  have  their  principal  place  of 
business  outside  the  area  served  by  the 
system.  Existing  rule  70  permits  a 
registered  holding  company  or  any  of  its 
subsidiaries  to  have  as  many  as  one-half 
of  its  directors  affiliated  with  "local" 
commercial  banking  institutidns/or  two- 
thirds  of  its  directors  affiliatedwith 
"small"  commercial  banking 
institutions."  The  existing  rule  also 


pern^its  any  system  company  to  have 
one 'director  who  is  affiliated  with  a 
"small"  investment  banker  that  has 
never  marketed  or  traded  for  its  own 
account  securities  issued  by  system 
companies.*  As  initially  proposed, 
revised  rule  70  would  have  permitted 
holding  companies  to  have  no  more  than 
one-third  of  their  board  of  directors 
comprised  of  persons  affiliated  with 
banking  institutions,  but  that  one-third 
could  be  drawn  from  commercial  or 
investment  banking  institutions, 
wherever  situated.  A  public  utility 
subsidiary  company  could  have  another 
third  of  its  board  comprised  of  persons 
affiliated  with  local  commercial  banking 
institutions. 

Several  commentators  endorsed  the 
Commission's  willingness  to  allow  more 
holding  company  directors  to  be 
affiliated  with  banks  whose  principal 
offices  are  outside  a  system's  service 
area.  However,  a  number  of 
commentators  objected  to  the  proposed 
decrease  in  the  number  of  holding 
company  directors  who  could  be 
affiliated  with  commecial  banking 
institutions  generally.  Although  these 
commentators  were  not  disturbed  by  the 
proposed  percentage  limitations  as 
applied  to  a^iliates  of  investment 
bankers,  they  contended  the 
Commission  requires  such  directors  to 
serve  only  as  outside  directors  of  system 
companies,  domination  of  a  holding 
company  system  by  commercial  banking 
institutions  would  not  be  possible. 
Moreover,  several  commentators  urged 
the  Commission  to  permit  holding 
companies,  as  well  as  their  public  utility 
subsidiaries,  to  have  additional 
directors  drawn  from  local  commercial 
banking  institutions  because  in  the  more 
centralized  holding  company  systems, 
outside  directors  serve  only  at  the 
holding  company  level. 

In  view  of  these  comments  and  at  the 
suggestion  of  several  of  the 
commentators,  the  operative  percentage 
limitations  have  been  changed  to  allow 
up  to  three-quarters  of  the  board  of 
directors  of  any  system  company  to  be 
affiliated  with  banking  institutions, 
provided  that  no  more  than  one-fourth 
of  the  directors  are  affiliated  with 
investment  bankers  or  commercial 


*  Holding  Company  Act  Release  No.  23693,  (May 
14. 1985)  (SO  FR  21060]. 

»  Under  the  existing  rule,  a  "small"  commercial 
linking  institution  is  described  as  one  having 
combined  capital  and  surplus  not  in  excess  of 


$2,500,000  and  a  "local"  commercial  banking 
institution  is  described  as  one  that  has  its  principal 
offices  within  the  service  area  of  the  system. 
Although  the  existing  rule  permits  up  to  two-thirds 
of  the  directors  to  be  affiliated  with  "small" 
commercial  banks,  the  capital  and  surplus  of  many 
commercial  banks  today  usually  exceeds  the  $2.5 
million  limit  set  by  the  existing  rule. 

*  A  "small"  investment  banker  is  described  as 
one  that  has  no  more  than  SSOO.OOO  in  total  capital 
and  surplus. 


banking  institutions  outside  a  system's 
service  area. 

2.  Limitations  on  system  company 
directors  serving  as  officers  of  banking 
institutions.  The  reproposed  rule  would 
permit  the  directors  of  subsidiary 
companies  who  are  affiliated  with  local 
commercial  banking  institutions  to  serve 
as  officers  of  those  local  banks  as  long    ^ 
as  they  are  not  also  serving  as  officers 
of  the  subsidiary  company.  Any  other 
system  company  directors,  however, 
who  are  affiliated  with  banking 
institutions  could  not  serve  as  officers  of 
those  banking  institutions. 

Under  the  existing  rule,  holding 
company  or  subsidiary  company 
directors  who  are  affiliated  with  "small" 
commercial  banks  or  investment 
bankers  and  utility  subsidiary  directors 
who  are  affiliated  with  "local" 
commercial  banks  may  serve  as  officers 
of  those  banking  institutions.  However, 
holding  company  directors  who  are 
affiliated  with  local  commercial  banks 
may  not  serve  as  officers  of  those  banks. 
The  revised  rule  as  initially  proposed, 
would  have  flatly  prohibited  any  system 
company  director  affiliated  %vith  a 
banking  institution  from  serving  as  an 
officer  of  that  institution. 

Several  commentators  urged  the 
Cbmmission  to  continue  to  allow 
directors  of  utility  subsidiaries  to  serve 
as  officers  of  local  commercial  banks 
because  these  individuals  are  usually 
"most  knowledgeable"  in  community 
affairs  and  have  considerable  expertise 
in  financial  matters.  One  commentator 
asked  that  the  directors  of  all  subsidiary 
companies  be  allowed  to  serve  as  local 
bank  officers.  Taking  these  comments 
into  account,  the  reproposed  rule  would 
allow  a  director  of  any  subsidiary  of  a 
holding  company  to  serve  as  an  officer 
of  a  local  commercial  bank.  However,  to 
avoid  domination  of  holding  company 
systems  by  banking  institutions,  the 
Commission  continues  to  believe  that  in 
all  etherises,  a  system  company 
director  should  be  affiliated  with  a 
banking  institution  only  as  an  outside 
director. 

,    3.  Interlocks  between  a  holding 
company  system  and  a  particular 
banking  institution.. Vndet  the 
reproposed  rule,  no  more  than  one 
director  or  10%  of  the  members  of  a 
system  company's  board  of  directors, 
whichever  is  greater,  could  be  affiliated 
with  the  same  investment  banker  or 
with  any  one  commercial  banking 
institution  that  has  its  principal  place  of 
business  outside  the  system's  service 
area.  No  more  than  one  director  or  25% 
of  the  members  of  a  system  company's 
board  of  directors,  whichever  is  greater. 
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could  be  affiliab  id  with  the  sane  local 
commercial  banking  institution. 

Although  the  ^  xisting  rule  does  not 
limit  the  numbei  of  inteilocks  that  may 
exist  between  a  particular  banking 
institution  and  a  particular  holding 
company  system,  the  rule  as  initially 
proposed  would  have:  (a)  permitted  an 
afniiated  person  of  a  particular  banking 
institution  to  ser  ve  as  a  director  of  only 
one  company  wvhin  a  holding  company 
system;  and  fbj  allowed  no  oSier 
afniiated  personj  of  that  institution  to 
serve  as  a  directpr  of  that  company  or  of 
any  other  company  within  that  system. 

A  number  or  cpmmentators  objected 
to  this  provisioni  Althoxigh  they  did  not 
question  the  neep  for  a  limitation  on  the 
number  of  interlfcks  between  a  holding 
company  system  and  a  particular 
investment  banking  institution,  they 
strenuously  ob^ebted  to  the  imposition  of 
any  limitation  oil  interlocks  between  a 
holding  company  system  and  a 
particular  commercial  banking 
institution.  Seveial  commentators 
pointed  out  that  In  a  centralized  system, 
where  the  systei*  companies  share  the 
same  directors,  l^ie  result  would  be 
"devastating"  if  directors  were  forced 
off  the  boards  orall  but  one  comp<uiy  in 
the  system.  One  pomraentator  oteerved 
that  as  long  as  a  director's  loyalty  is  to 
the  system,  i^.  where  he  ia  both  an 
officer  and  a  dir^tor  of  the  system 
company  but  onl^  an  outside  director  of 
the  commercial  Uanking  insbtution.  it 
should  not  matter  how  many  interlocks 
exist  with  that  particular  bank. 

The  Commission  continues  to  believe 
|on  on  interlocks  with 

;  institutions  is 
fever,  the  limitation  has 
that  no  more  than  25% 
of  the  board  of  directors  of  any  one 
holding  company  or  subsidiary  company 
could  be  affiliated  with  the  same  local 
commercial  banking  institution  and  no 
more  than  10%  c^uld  be  affiliated  with 
the  same  investment  banker  or  with  the 
same  non-local  c  jmmercia!  banking 
institution. 

4.  The  conflict  of  interest  limitations 
proposed  with  re  tpect  to  investment 
bankers.  The  rep  roposed  rule  includes 
the  same  conflicl|of  interest  limitations 
with  respect  to  iavestment  bankers  that 
were  included  in  the  initial  proposal  An 
afniiated  person  bf  an  investment 
banker  would  be  able  to  serve  as  an 
"butside  director  of  a  holding  company 
only  where  the  iiiveatment  banker  has 
not  acted  and  do^  not  act  as  a 
managing  undemjrriter  for  the 
distribution  of  securities  issued  by  any 
company  within  the  system  during  the 
twelve  months  pAor  to  the  directcw's 
appointraeot  or  e  ection  to  the  board 
and  while  the  dii  sctor  is  serving  on  the 


that  some  limitat 
commercial  ba 
appropriate.  Hov 
been  redrafted  si 


board.  As  noted  above,  the  existing  rule 
penaits  ooe  persoD  affiliated  witti  a 
small  investment  banker  to  serve  as  a 
director  of  a  system  company  {vovided 
that  the  investment  banker  has  not  and 
is  not  engaged  in  underwriting  or  trading 
securities  of  system  conpanies. 

Only  three  commentators  addressed 
this  aspect  of  the  proposal.  Ahhou^  the 
majority  found  the  proposed  limitations 
fully  justified,  one  conmtentator  noted 
that  those  limitations  would  probably 
keep  affiliated  persons  of  major 
investment  bankers  off  holding  company 
boards.  According  to  that  commentator, 
a  major  Investment  banker  would 
probably  not  want  to  forego  the 
opportunity  of  managing  a  distribution 
for  a  system  company,  and  a  holding 
company  would  probably  not  want  to 
forego  the  opportimity  of  having  a  major 
investment  banker  manage  the 
distribution  of  securities  issued  by 
companies  %vithin  the  system.  In 
contrast  another  commentator  argued 
that  such  provisions  are  unnecessarily 
restrictive  in  view  of  the 
competitiveness  of  today's  securities 
markets,  the  hei^tened  awareness  of 
directors'  responsibilities  and  the 
disclosure  required  with  respect  to  an 
issuer's  transactions  with  its  affiliates. 

The  Commission  continues  to  believe 
that  conflict  of  interest  limitations 
should  be  included  in  rule  70  to  prevent 
the  potential  conflict  of  interest  that 
could  arise  if  a  holding  company 
director  is  gtven  the  opportunity  to 
select  (or  persuade  the  board  to  select) 
tne  investment  banking  firm  with  wMdi 
he  is  affiliated  to  act  as  a  managing 
underwriter  for  the  system.  WhUe 
potential  conflicts  of  interest  may  well 
be  minimized  by  disclosure  and  market 
factors,  the  Commission  believes  that 
Congress  has  clearly  indicated  that  in  a 
utility  system  context,  potential  conflicts 
should  be  prevented. 

B.  Proposed  Limitations  on  System 
Company  Employees  Serving  as 
Directors  of  Banking  Institutions 

The  reproposed  rule  would  provide 
that  an  officer  of  a  holding  company  or 
subsidiary  company  may  serve  as  a 
director  of  a  commercial  banking 
institution  provided  that  the  system 
company  officer  does  not  serve  as  an 
officer  or  employee  of  the  commercial 
bank  and  provided  that  no  nwre  than 
one  other  officer  of  the  system  company 
serves  as  a  director  of  that  particular 
conunerical  bank. 

The  full-time  employee  exemption 
imder  the  present  rule  also  permits 
employees  of  system  companies  to  serve 
as  outside  directors  of  commercial 
banking  institutions,  but  does  not  limit 
the  number  of  officers  who  may  serve 


on  the  board  of  the  same  commercial 
bank.  The  rule  revision  initially 
proposed  would  have  allowed  officers  of 
only  public  utihty  subsidiary  companies 
to  s»ve  ais  outside  directors  of  only 
local  commercial  hanking  institutions, 
provided  that  no  other  officer,  employee 
ot  director  of  that  company  or  any  other 
company  in  the  system  is  affiliateid  with 
that  particular  commercial  banking 
institution. 

A  number  of  commentators  requested 
that  the  Commiaaion  retain  the  full-time 
employee  exemption  because  there  has    > 
be«i  no  evidence  of  abuse.  According  to 
the  commentators,  thf  exen^>ti<m  haa^ 
given  system  company  officers  an 
opportunity  to  obtain  a  broader 
perspective  on  financial  matters. 
Morever,  several  commentators  p<Mnted 
out  that  in  the  more  centralized  systnns, 
a  number  of  system  executives  woukl  be 
forced  to  g^ve  up  their  bank  board 
memberships  because  in  that  type  of 
system,  all  of  the  system  companies 
share  the  same  officers  and  directors. 
One  commentator  noted  the  need  to 
contimie  to  alknv  system  executives  to 
serve  on  the  boards  of  banks  outside  the 
system's  service  area  because  several  of 
the  systems  rely  on  banks  outside  their 
service  area  or  financing. 

The  reproposed  rale  wmild  essentially 
incorporate  the  full-time  employee 
exemption  contained  in  die  existing  rule 
but  would  add  a  limitation  on  the 
number  of  officers  fiom  a  system 
company  who  could  serve  as  outside 
directors  of  the  same  bank.  This 
limitation,  however,  should  give  the .  . 
system  companies  considerably  more 
fiexibility  than  the  limitation  initially 
proposed  because  up  to  two  officers 
from  the  same  system  company  could 
serve  as  outside  directors  of  the  same 
commercial  bank. 

C.  FERC  Exemption 

The  reproposed  rule's  exemptive 
provisions  described  above  would 
replace,  inter  alia,  an  exeiiq>tive 
paragraph  of  the  existing  rule  that 
permits  any  person  affiliated  with  a 
banking  institution  to  serve  as  an  officer 
or  director  of  a  system  company  if 
authorized  by  the  Federal  &acrgy 
Regulatory  Commission  ("FERC"). 
However,  specific  conunent  is  requested 
on  whether  the  FERC  exemptioa  should 
be  retained  in  the  final  version  of  the 
rule. 

D.  Definitions  of  Commercial  Banking 
Institutions 

As  in  the  existing  rule,  the  reproposed 
rule  would  state  that  for  purposes  c^ 
section  17(c).  savings  and  loan 
associations  would  rot  be  considered 
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commercial  banking  institutions  so  that 
a  system  company  could  have  any 
number  of  its  officers  and  directors 
affiliated  with  thrifts.  The  proposed  rule 
would  have  included  savings  and  loan 
associations  in  the  definition.  The 
Commission  agrees  with  those 
commentators  who  observed  that  an 
unlimited  number  of  system  company 
affiliations  with  savings  and  loan 
associations  should  not  present  the 
potential  for  abuse  that  is  contemplated 
by  section  17(c).  If.  however,  the 
commercial  lending  authority  of  thrifts 
continues  to  increase,  as  noted  by  one 
commentator,  it  may  be  appropriate  to 
limit  such  affiliations  in  the  future. 

E.  Grandfather  Clause 

The  reproposed  rule  would  provide 
that  nothing  in  the  rule  shall  disqualify 
an  affiliated  person  of  an  investment 
banker  or  commercial  banking 
institution  who  is  serving  as  an  officer 
or  director  of  a  system  company  as  of 
the  effective  date  of  the  final  rule  from 
continuing  to  serve  in  that  capacity.  Tlie 
proposed  rule  contained  a  "grandfather 
clause"  that  would  have  permitted 
affiliated  persons  of  commercial  and 
investment  bankers  who  were  serving 
as  system  company  officers  or  directors 
on  the  date  of  the  rule  proposal  (May  15, 
1985)  to  continue  to  serve  in  that 
capacity. 

Several  commentators  endorsed  the 
idea  of  having  a  grandfather  clause,  but 
believed  that  system  company  officers 
and  directors  should  be  grandfathered 
as  of  the  effective  date  of  the  final  rule. 
Two  commentators  pointed  out  that 
otherwise,  the  proposed  rule's  adoption 
could  cause  a  significant  disruption  in 
system  company  operations.  Many 
system  companies  held  their  annual 
shareholder  meetings  last  May.  Changes 
planned  for  several  months  in  the 
composition  of  the  boards  of  directors 
were  effected  at  that  time.  Unless  the 
triggering  date  of  the  grandfather  clause 
were  changed  to  the  effective  date  of  the 
final  rule,  several  new  directors  would 
have  to  choose  between  a  board 
membership  with  a  system  company 
and  a  board  membership  with  a  bank. 
Some  might  elect  to  keep  their  bank 
position  and  resign  from  the  system 
company  board.  To  avoid  this  kind  of 
dislocation,  the  Commission  has  revised 
the  clause  to  grandfather  any  individual 
affiliated  with  a  banking  institution  who 
is  permitted  under  the  existing  rule  to 
serve  as  a  system  company  officer  or 
director  on  the  rule's  effective  date. 

II.  Rule  50 

As  reproposed,  amended  rule  50 
would  require,  an  applicant  or 


declarant  *  to  accept  one  of  at  least  two 
independent  proposals  for  the 
distribution  of  the  securities  which  are 
the  subject  of  its  appUcation  or 
declaration.  The  amended  rule  would 
also  incorporate  the  same  conflict  of 
interest  provisions  that  were  initially 
proposed,  that  is,  an  investment  baiter 
could  not  manage  a  distribution  for  any 
company  in  a  system  in  which  an 
affiliate  of  that  investment  bank  is 
serving  or  has  recently  served  as  a 
director. 

Under  the  existing  rule,  an  applicant 
or  declarant  may  not  enter  into  a 
contract  or  agreement  governing  the 
distribution  of  its  securities  without  first 
obtaining — no  less  than  six  days  in 
advance — at  least  two  independent 
proposals.  The  existing  rule  also 
provides  that  bids  are  not  to  be  opened 
at  any  time  or  place  other  than  as 
specified  in  the  invitation.  The  rule 
further  provides  that  an  authorized 
representative  of  each  bidder  is  entitled 
to  be  present  at  the  opening  of  the  bids 
and  to  examine  each  proposal 
submitted.  In  a  recent  Statement  of 
Police, fthe  Commission  stated  that  as 
long  as  the  issuing  company  obtains  at 
least  two  independent  proposals,  the 
means  of  obtaining  those  offers  is  more 
appropriately  left  to  the  issuing 
company.  The  proposed  amendments  to 
rule  50  were  intended  to  codify  that 
position. 

As  noted  above,  the  commentators 
focused  on  the  way  in  Mdiich  the 
competitive  bidding  requirements  had 
been  rewritten.  In  particular,  they 
objected  to  the  proposed  requirement 
that  an  applicant  or  declarant  accept 
one  of  at  least  two  independent 
proposals  for  the  distribution  of  a 
system  company's  securities  before:  (i) 
The  Commission  grants  the  application 
or  permits  the  declaration  with  respect 
to  those  securities  to  become  effective; 
and  (ii)  the  applicant  or  declarant  enters 
into  a  contract  or  agreement  governing 
the  distribution  of  the  securities. 

The  commentators  contended  that  to 
require  an  issuer  to  accept  an 
independent  bid  before  its  application  is 
granted  or  before  its  declaration 
becomes  effective  would  disrupt  the 
utility  industry's  distribution  practices. 
Although  a  system  company  customarily 
files  an  application  or  declaration  early 
in  its  fiscal  year  to  cover  all  of  the 
securities  that  it  intends  to  issue  from 
time  to  time  during  that  year,  the 
company  often  does  not  solicit  bids  on  a 


distribution  until  several  months  after 
its  application  has  been  granted  or  its 
declaration  has  become  effective. 
Further,  the  commentators  believed  that 
to  require  an  issuer  to  accept  an 
independent  proposal  before  entering 
into  the  contract  that  will  govern  the 
distribution  is  unreaUstic  because  when 
an  issuer  accepts  an  independent 
proposal,  that  acceptance  is  in  effect  an, 
entering  into  a  contract  or  agreement 
with  the  bidder.  To  more  accurately 
reflect  the  underwriting  process,  the 
commentators  suggested  that  the 
amended  rule  require  an  issuer  to 
undertake  to  accept  one  of  at  least  two 
independent  proposals  before  its 
application  is  granted  or  its  declaration 
becomes  effective. 

The  Commission  believes  that  the 
better  solution  is  to  redraft  the  proposal 
to  simply  require  an  applicant  or 
declarant  to  accept  one  of  at  least  two 
independent  proposals.  The  applicant  or 
declarant  could  then  proceed  with  the 
distribution  without  further  order  of  the 
Commission. 'This  competitive  bid 
requirement  would  be  applicable  to 
"dribble-out"  offerings  made  pursuant  to 
shelf  registrations,  as  well  as  other 
types  of  offerings  that  are  not  expressly 
excepted  by  the  rule. 

Statutory  basis:  The  proposed  revision 
of  rule  70  would  be  adopted  by  the 
Commission  pursuant  to  the  authority 
granted  the  Commission  in  sections 
17(c)  [15  U.S.C.  79q{c)]  and  20(a)  (15 
U.S.C.  79t{a)]  of  the  Act.  The  proposed 
amendments  to  rule  50  would  be 
adopted  pursuant  to  the  authority 
granted  the  Conmiission  in  sections  6(c). 
7. 12(d)  and  20(a)  (15  U.S.C  79/(c).  79g, 
79/  (d)  and  70t(a)l  of  the  Act. 

Regidatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C 
605(b)].  the  Chairman  of  the  Commission 
has  certified  that  the  proposed  revision 
of  rule  70  and  the  proposed  amendments 
to  rule  50  will  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release. 


*A  system  company  may  not  issue  or  sell 
securities  except  in  accordance  with  a  declaration 
effective  onder  section  7  or  an  application  for 
exemptive  relief  granted  under  section  6  (b). 

'See  supra  note  L 


'  When  the  distribution  is  completed,  the 
amended  nde  would  continue  to  require  thai  a 
certificate  be  Tiled  with  the  Commission  identifyii^ 
amon^  other  things,  the  purchaser  or  managing 
underwriter  and  the  persona  who  submitted 
independent  propoeals.  At  the  suggestion  of  two 
commentators,  these  reporting  requirements  wraold 
track  the  language  of  the  existing  rule  and  require 
the  applicant  or  declarant  to  identify  the  purduser 
or  managing  underwriter  and  not  all  participants  In 
the  distribution  as  initially  propoeed. 
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List  of  Subject)  in  17  CFR  Part  250 

Public  utility  holding  companies, 
OfHcsra  and  di  rectors  of  registered 
holding  compai  ties  and  their 
subsidiaries.  Competitive  bidding 
requirement,  S^ciirities. 

Text  of  Proposed  Rule  Revision  and 
Rule  Amendments 

It  is  propo8e<|  to  amend  Part  250  of 
Chapter  U.  Titl^  17  of  the  Code  of 
Federal  Regulapons  as  set  forth  below. 

PART  250— GfiNERAL  RULES  AND 
REGULATION^  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

1.  The  authonty  citation  for  Part  250  is 
revised  to  read  ns  set  forth  below: 

Authority:  Sections  6(c).  7, 12(d),  17(c)  and 
20(a).  15  U.S.C  7^c),  79g,  79Ad),  79q(c)  and 
79t(a).  Section  254.70  also  issued  under 
sections  17(c)  (15JU.S.C.  79q(c)J  and  20(a)  [15 
U.SC  79t(a))  of  tie  Act  Section  250.50  also 
issued  under  sections  6(c),  7, 12(d)  and  20(a) 
115  U.S.C  79f(c).  I9g,  78Ad)  and  79t(a)]  of  the 
Act 

2.  By  proposi 
read  as  follow: 

§2Sa70    ExemdUone  from  section  17(c)  of 
ttwAct 

(a)  Notwithstanding  the  prohibitions 
contained  in  section  17(c)  of  the  Act,  a 
registered  holdng  company  or 
subsidiary  company  thereof,  niay  have 
up  to  25%  of  th^  members  of  it^board  of 
directors  compiiised  of  affiliated  persons 
of  investment  bankers  or  of  commercial 
banking  instituf  ons  that  have  their 
principal  places  of  business  located 
outside  the  state  or  states  served  by  the 
system;  Provided, 


to  revise  §  25a70  to 


holding  compa 
That: 
(1)  Those  a 

also  serve  as  o 


^ated  persons  do  not 
ficers  or  employees  of 
those  banking  iiistitutions; 

(2)  No  more  than  one  director  or  10% 
of  the  members  jof  the  board  of  directors, 
whichever  is  greater,  is  affiliated  with 
any  one  investment  banker  or  with  any 
one  conimercial  banking  institution 
which  has  its  poncipal  place  of  business 
located  outside  Ithe  state  or  states 
served  by  the  hi  tiding  company  system; 
and 

(3)  Where  an  affiliated  person  of  an 
investment  bankers  serves  as  a  director 
of  any  company  within  a  holding 
company  system,  the  hivestment  banker 

(i)  Has  not  acted  as  a  managing 
underwriter  for  ithe  distribution  of 
securities  issued  by  any  company  in  the 
holding  company  system  for  at  least 
twelve  months  erior  to  the  director's 
appointment  or  election  to  the  board; 


and 


(ii)  Does  not  4ct  as  a  managing 


underwriter  for 


the  distribution  of 


securities  issued  by  any  company  in  the 
holding  company  system  while  the 
director  serves  on  tfie  board. 

(b)  A  holding  company  may  have  up 
to  75%  of  the  meiJibers  of  its  board  of 
directors  comprised  of  affiliated  persons 
of  commercial  banking  institutions  that 
have  their  principal  places  of  business 
located  within  the  state  or  states  served 
by  the  holding  company  system, 
Provided,  that: 

(1)  Those  affiliated  persons  do  not 
also  serve  as  officers  or  employees  of 
those  local  commercial  banking 
institutions; 

(2)  No  more  than  one  director  or  25% 
of  the  members  of  the  board  of  directors 
of  the  holding  company,  whichever  is 
greater,  is  affiliated  with  the  same  local 
commercial  bflnking  institution;  and 

(3)  The  total  number  of  directors  who 
are  affiliated  with  banking  institution 
does  not  exceed  75%  of  the  members  of 
the  board  of  directors  of  the  holding 
company. 

(e)  A  subsidiary  company  may  have 
up  to  75%  of  the  members  of  its  board  of 
directors  comprised  of  afBliated  persons 
of  commercial  banking  institutions  that 
have  their  principal  places  of  business 
located  within  the  state  or  states  in 
which  the  subsidiary  company  operates, 
Provided,  That: 

(1)  Those  affiliated  persons  either  do 
not  serve  as  officers  or  employees  of 
those  local  commercial  banking 
institutions  or,  alternatively,  do  not 
serve  as  officers  or  employees  of  the 
subsidiary  company; 

(2)  No  more  than  one  director  or  25% 
of  the  members  of  the  board  of  directors 
of  the  subsidiary  company,  whichever  is 
greater,  is  affiliated  with  the  same  local 
commercial  banking  Institution;  and 

(3)  The  total  number  of  directors  who 
are  affiliated  with  banking  institutions 
does  not  exceed  75%  of  the  members  of 
thrboard  of  directors  of  the  subsidiary 

'  company. 

(d)  An  officer  of  a  holding  company  or 
subsidiary  company  may  serve  as  a 

-  director  of  a  commercial  banking 
institution.  Provided,  that: 

(1)  The  officer  of  the  holding  company 
or  subsidiary  company  does  not  also 
serve  as  an  officer  or  employee  of  that 
commercial  banking  institution;  and 

(2)  No  more  than  one  other  officer  of 
the  holding  company  or  subsidiary 
company  serves  as  a  director  of  that 
commercial  banking  institution. 

(e)  Nothing  in  this  nile  shall  disqualify 
an  affiliated  person  of  a  commercial 
banking  institution  or  investment  banker 
who  is  serving  as  an  officer  or  director 
of  a  registered  holding  company  or  a 
subsidiary  company  thereof  as  of  [the 
effective  date  of  the  final  rule]  from 
continuing  to  serve  in  that  capacity. 


BEST  COPY  AVAILABLE 


(f)  For  purposes  of  this  rule. 

(1)  An  "affiliated  person"  of  a 
commercial  banking  institution  or 
investment  banker  means  an  executive 
officer,  director,  partner,  appointee  or 
representative  of  that  commercial       >   . 
banking  institution  or  Investment 
banker,  as  well  as  any  person  that 
directly  or  indirectly  owns  or  holds  with 
power  to  vote  5  percent  or  more  of  the 
outstanding  voting  securities  of  that 
commercial  banking  institution  or 
investment  banker. 

(2)  A  "commercial  banking         ..    . 
institution"  means  any  person: 

(i)  That  engages  directly  or  indirectly 
in  the  business  of  a  bank,  trust 
company,  bank-holding  company, 
banking  associated  or  firm;  and 

(ii)  Any  enterprise  in  which  such 
person  owns  20  percent  or  more  of  the 
equity  interest 

The  term  excludes  any  person  that 
derived  15%  or  less  of  its  gross  revenues 
from  commercial  banking  and 
investment  banking  activities  during  the 
fiscal  year  immediately  preceding  an 
affiliated  person's  nomination  to  the 
board  of  directors,  or  appointment  as 
officer,  of  a  registered  holding  company 
or  subsidiary  company  thereof.  The  term 
also  excludes  any  savings  and  loan 
association,  building  and  loan 
association,  cooperative  bank, 
homestead  association,  or  similar 
institution,  or  any  receiver,  conservator, 
liquidator,  liquidating  agent  or  similar 
official  or  person  thereof  or  therefor. 

(3)  An  "investment  banker"  means 
any  person: 

(i)  That  engages  directly  or  indirectly 
in  the  business  of  imderwriting  or 
dealing  in  securities  that  are  not 
exempted  from  registration  imder  the 
Securities  Act  of  1933  by  section  3  of 
that  Act;  and 

(ii)  Any  enterprise  in  which  such 
person  ovras  20  percent  or  more  of  the 
equity  interest. 

The  term  excludes  any  peson  that 
derived  15%  or  less  of  its  gross  revenues 
from  commercial  banking  and 
investment  banking  activities  during  the 
fiscal  year  immediately  preceding  an 
affiliated  person's  nomination  to  the 
board  of  directors  of  a  registered 
holding  company  unless  those  revenues 
were  derived  bom  acting  as  a  managing 
underwriter  for  the  distribution  of 
securities  issued  by  any  company  in 
such  holding  company  system. 

(4)  A  person's  gross  revenues  from  its 
own  commercial  and  investment 
banking  activities  and  frt>m  its  ratable 
share  of  the  commercial  banking  and 
investment  banking  activities  of 
enterprises  in  whidi  it  owns  20  percent 
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or  more  of  the  equity  interest  should  be 
considered  in  determining  the  degree  to 
which  the  person  is  engaged  in  such 
activities. 

(5)  A  "director"  means  any  director  of 
a  corporation  or  any  individual  who 
performs  similar  functions  in  connection 
with  a  corporation,  partnership,  trust, 
voting  trust  or  other  company. 

(6)  An  "officer"  or  "executive  officer" 
means  a  chairman  of  the  board  of 
directors,  chairman  of  the  finance 
committee  or  executive  committee, 
president  vice  president,  treasurer, 
secretary,  comptroller,  and  in  the  case  of 
a  commercial  banking  institution,  a  trust 
officer;  or  any  individual  who  performs 
similar  functions  in  connection  with  a 
corporation,  partnership,  trust,  voting 
trust,  or  other  company. 

(7)  A  "managing  underwriter"  means 
an  underwriter  {or  underwriters)  who, 
by  contract  or  otherwise,  deals  %vidi  the 
registrant:  organizes  the  selling  efforts; 
receives  some  benefit  directly  or 
indirectly  in  which  all  other 
underwriters  similarly  situated  do  not 
share  in  pr(^>ortion  to  their  respective 
interests  in  the  underwriting;  or 
represents  any  other  underwriters  in 
such  matters  as  maintaining  the  records 
of  the  distribution,  arranging  the 
allotments  of  securities  offered  or 
arranging  for  appropriate  stabilization 
activities,  if  any. 

3.  By  proposing  to  revise  the  section 
heading  and  paragraphs  (b],  (c),  and  (d) 
of  §  250.50  to  read  as  follows: 

§250.50    Compatitiv*  bidding  procadurM. 

*        •        «     '   *        * 

(b)(1)  Requirement  An  applicant  or 
declarant  shall  accept  one  of  at  least 
two  independent  proposals  for  the 
distribution  of  any  securities  that  are  the 
subject  of  an  application  or  declaration 
that  has  been  Hied  with  the 
Commission. 

(2)  Any  proposal  which  is  received 
from  an  investment  banker  as  defined  in 
rule  70(f)(3)  (17  CFR  250.70(f)(3)]  within 
twelve  mondis  after  an  affiliated  person 
of  that  investment  banker  has  served  as 
a  director  of  the  applicant  or  declarant 
or  of  any  company  within  the  same 
holding  company  system  as  the 
applicant  or  declarant  will  not  be 
considered  an  independent  proposal. 

(c)  Sale  of  securities.  The  applicant  or 
delcarant  may,  without  further  order  of 
or  filing  with  the  Commission,  issue  or 
sell  the  securities  in  accordance  with  die 
terms  and  conditions  contained  in  the 
appHcation,  if  granted,  or  in  the 
declaration,  if  effective. 

(d)  Reports.  The  applicant  or 
declarant  shall  include  as  part  of  the 
certificate  filed  pursuant  to  i  250.24(a), 
the  names  of  the  purchasers  or 


underwriters,  the  terms  of  the  several 
proposals  received,  the  names  of  the 
persons  (or  in  the  case  of  a  proposal  by 
a  group,  of  the  manager  of  the  group) 
submitting  the  proposals,  the  prospectus 
being  used  in  connection  %vith  the 
issuMtce  or  sale,  the  underwriting 
agreement  with  respect  thereto,  the 
distribution  of  Die  securities,  any  State 
Commission  order  authorizing  the 
issuance  or  sale  not  previously  filed, 
and  the  indenture  or  certificate  setting 
forth  the  definitive  terms  of  the 
securities.  Unless  requested  by  the 
Commission  or  required  to  complete  the 
record  at  to  any  matter  as  to  which 
jurisdiction  has  been  specifically 
reserved,  no  further  filing  with  respect 
to  the  issuance  or  sale  shall  be  required. 
♦        •        *        *        • 

By  the  Commission. 
Dated:  November  21, 1985. 
John  Wheeler, 

Secretary. 

Regulatory  FlexilHlity  Certification 

I.  John  S.R.  Shad,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify  pursuant  to  5  U.S.C. 
605(b)  that  tfie  reproposed  revision  of 
rule  70  [17  CFR  250.70]  and  the 
reproposed  amendments  to  rule  50  [17 
CFR  250.50]  under  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
[15  U.S.C.  79  et  seg.],  set  forth  in  Public 
Utility  Holding  Qxnpany  Act  Release 
No.  35-23915,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  • 
substantial  number  of  small  entities.  The\ 
revision  of  rule  70  would  simplify, 
clarify,  and  expand  tfie  exemption  from 
section  17(c)  {15  U.S.C.  79q  (c)]  raider 
the  Act  under  existing  rule  70.  The 
reproposed  amendments  to  rule  50 
would  address  potential  conflicts  of 
interest  which  might  arise  shortly  after 
an  affiliated  person  of  an  investment 
banker  leaves  the  board  of  directors  of  a 
company  in  a  holding  company  system  if 
that  investment  banker  plays  a 
significant  role  in  the  distribution  of  the 
securities  of  any  company  in  the  same 
system.  The  reproposed  amendments 
would  also  codify  the  revised  ^ 

competitive  bidding  procedures  which 
the  Commission  announced  at  the  time 
of  the  adoption  of  role  415  [17  CFR 
230.415]  under  the  Securities  Act  of  1933 
[15  U.S.C.  77  et  seg.]  The  reason  for  this 
certification  is  that  the  reproposed  rule 
revision  and  reproposed  amendments 
will  not  affect  a  substantial  number  of 
small  entities.  There  are  presently 
thirteen  registered  holding  company 
systems  to  which  the  rules  would  apply. 
None  of  these  systems  are  a  small  entity 
as  defined  in  rule  110  under  the  Act  [17 


CFR  250.110].  Thus,  the  proposal  will  not 
affect  any  small  entities. 

Dated  November  21, 1985. 
John  S  JL  Shad, 
Chairman. 
[FR  Doc  85-2aaoe  FUed  11-29-8S:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  264 

[Oodwt  No.  RMSS-l-OOe  (Parts  A-O)] 

Regulation  of  Natural  Gas  PipeRnee 
After  Partial  Decontrol 

Issued  November  7. 1985. 

AOENCV:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Order  Accepting  in  Part  and 

Rejecting  in  Part  Statement  of 

Notification. 

summary:  On  October  9. 198&.  iht 
Commission  issued  Order  No.  438,  a 
Final  Rule  amending  its  regulations  in. 
among  others.  Part  284,  50  FR  42408 
(Oct  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  ANR  Pipeline  Company,  ihe 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATS:  The  amendments  to 
Part  284  were  effective  October  9. 1985. 
FOR  FURTHER  IIIFOWMATION  CONTACT 

Maynard  UgoL  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  D.C 
20426.  (202)  357-8583. 
SUPPIEMENTARV  INFORMATION: 

On  October  31, 1985.  ANR  Pipeline 
Company  filed  a  statement  of 
notification,  pursuant  to  S  284.223(g)(2) 
of  our  Regulations,  as  amended  by 
Order  No.  436,'  that  it  intends  to 
continue  providing  interruptible 
transportation  service  on  behalf  of 
certain  low-priority  end-users  until 
December  15, 1985.  These  services 
commenced  prior  to  November  1, 1985. 
pursuant  to  sectioa  157.209(e)  of  our 
previous  Regulations.  ANR  further 
stated  that  it  will  comply  with 
§§  284.8{b]  and  284.9(b),  relating  to  non- 
discriminatory access,  with  respect  to 
all  such  service  provided. 
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ANR  also  stated  in  its  October  31 
filing  that  it  do<  s  not  intr  ud  to  file  for  a 
^  blanket  certifio  ite  or  to  provide 
'  transportation  i  ervice  pursuant  to  the 
self-implementi  rig  procedures  of  the  new 
regulations  proi  aulgated  by  Order  No. 
436.  Instead,  AI IR  stated  that  during  the 
transition  perio  1  it  will  only  transport 
.  for  a  new  shipp  er  pursuant  to  a  new 
certificate  under  section  7(c)  of  the 
Natural  Gas  Ac*.  ANR  further  stated 
that  it  conditioned  its  statement  of 
notification  for  transportation  on  behalf 
of  the  end-user^  on  the  assurance  that 
such  tr^sitional  transportation  does  not 
constitute  an  elation  to  transport  under 
the  blanket  or  Klf-implementing 
certificate  conditions  promulgated  by 
Order  No.  436. 

We  accept  ANR's  filing  insofar  as  it 
indicates  that  A  NR  will  continue  to 
provide  transpo  rtation  under 
{  284.223(g)(2)  t )  customers  whose 
service  had  con  imenced  prior  to 
November  1, 19 15. 

We  reject  the  filing,  however,  insofar 
as  ANR  has  not  fled  us  that  it  will 
provide  new  sei  vice  during  the 
transition  period  pursuant  only  to  a  new 
section  7(c)  cerfficate. 

ANR  does  not  need  additional  section 
7(c)  authority  tc  provide 
nondiscriminatt  iry  transportation  to  new 
customers  after  November  1, 1985.*  It 
can  provide  sudi  transportation  under 
authority  of  its  Existing  blanket 
certificate  as  emended  for  45  days  under 
S  284.223(g)  of  the  regulations 
promulgated  in  Order  No.  436  and 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  ANR  may  also  choose  to 
apply  for  a  newl  blanket  certificate 
under  §  284.221  j  However,  after  October 
31, 1985,  ANR  n}ay  not  continue  to 
provide  service  {through  December  14. 
1965  under  S  28^.223(g)(2)  to  customers, 
whose  service  oommenced  prior  to 
November  1, 19f5,  without  providing 
service  on  a  notimduly  discriminatory 
basis  to  any  otfajer  customers  who  may 
wish  to  have  gak  transported.  Any  other 
action  after  October  31, 1985,  would  be 
inconsistent  with  the  holding  of  the 
Court  of  Appeal  b  in  Maryland  People's 


*  In  our  Octotter  30. 1985  Order  Granting  In  Part 
■ndOenying  in  Pan  Requett  for aariflcation  in  thia 
proceeding  concemiig  Panhandle  Eastern  Pipe  Line 
Company,  we  indicated  that  if  a  pipeline  elects  to 
obtain  a  blanJcet  certificate  under  }  284.221, 
transportation  under  the  blanket  certificate  cannot 
be  performed,  undeil  NCA  section  7,  until  the 
blanket  certificate  f^r  it  has  been  issued.  ANR. 
however,  would jiot  have  to  wait  for  a  blanket 
certificate  before  comnMiicing  transportation  to 
new  customers  und^r  |284J23(g)(2)  because  such 
transportation  woul<l  be  authorized  by  its  existing 
blanket  certificate.  IVith  respect  to  the  Panhandle 
Eastern  clarificatioq  we  were  concerned  only  with 
servic«  under  a  newi  blanket  certificate. 


Counsel  v.  F^JLC.  761  F.2d  780  (D,C 
Cir.  1985);  768  F.2d  1354  (D.C.  Cir.  1985); 
and  therefore  inconsistent  with  the 
requirements  of  the  Natural  Gas  Act. 
Section  284.223(g)(2)  of  the  Regulations 
specifically  requires  ANR  to  comply 
with  §§  284.7,*  284,8(b)  and  284.9(b)  if  it 
wishes  to  continue  service  to  existing 
customers  until  December  15, 1985. 
Those  Regulations  provide  that  any 
transportation  services  must  be 
provided  without  any  undue 
discrimination  or  preference,  including 
undue  discrimination  or  preference  in 
customer  classification. 

ANR  is  not  in  compliance  with      '  ■  -  -  ■ 
§S  284.8(b]  and  284.9(b)  if  it  refiises  to 
provide  transportation  to  other 
customers  on  a  non-discriminatory 
basis.* 

By  the  CommisBion.         ... 

William  H.  Zietz, 

Acting  Secretary. 

[FR  Doc  85-28519  Filed  11-29-85;  8:45  amj 
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18  CFR  Part  284 

a 

[Docket  No.  RIMS-I-OOO  (Parts  A-0)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontool     ,. 

Issued  November  1, 1985. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Granting  Request  for 
Clarification.. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  otiiers,  Part  284,  50  FR  42408 
(Oct  18, 1985).  In  amending  its 
regidations  in  this  Pa;!,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  luider 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Orange  and  Rockland  Utilities, 
Inc.  and  Transcontinental  Gas  Pipe  Line 
Corporation,  the  Commission  issues  this 
order  clarifying  Order  No.  436. 
EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 


'la  its  Statement  of  Notification  ANR  erroneously 
refers  to  1284.0, 

'We  note  that  on  November  7, 1985,  counsel  for 
ANR  filed  a  letter  "in  supplementation"  of  the 
October  31, 1985  statement  of  notification.  That 
letter  reflects  a  revised  interpretation  of  the  October 
31, 1985  statement  of  notification.  The  revised 
interpretation  appears  to  be  cmisistent  with  the 
requirements  of  |  284.223(g). 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Biancardi,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti-eet,  NE.,  Washington,  D.C 
20426,  (202)  357-54ia 

SUPPLEMENTARY  INFORMATION: 

Under  two  separate  filings  on  October 
31, 1985  both  Orange  and  Rockland 
Utilities,  Inc.  (O&R)  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  request 
clarification  that  an  NGPA  section  311 
transportation  arrangement  which  did 
not  commence  until  October  11, 1985 
may  go  forward  under  the  transition 
provision  for  such  transactions  under 
our  regulations,  as  amended  by  Order  . 
No.  436. 

Transco  transports  and  delivers  gas  to 
O&R  at  an  interconnection  with  that 
utility  located  on  the  New  Jersey-New 
York  state  line  near  Rivervale,  New 
Jersey.  This  interconnection  was 
constructed  to  effectuate  the 
transportation  arrangement  The 
facilities  constructed  cost  $3,300,000  and 
include  a  meter  and  regulatory  station 
on  Transco's  line  in  New  Jersey  and 
approximately  10,000  feet  of  l&-inch 
pipeline  in  New  Jersey  and  New  York  to 
connect  with  O&R's  existing  system.  The 
costs  of  all  such  facilities  will  be  borne 
by  O&R  pursuant  to  a  reimbursement 
agreement  with  that  company  entered 
into  on  July  29, 1985. 

The  actual  transportation  deliveries  to 
O&R  did  not  commence  until  October 
11, 1985.  That  date,  however,  was 
dictated  by  the  completion  of  the 
extensive  facilities  necessary  to 
effectuate  such  deliveries,  and  in  nowise 
reflected  the  intent  of  the  parties  or  any 
other  aspect  of  the  service  arrangement 
which  was  requested  by  O&R  in  1984 
and  entered  into  by  Transco  and  O&R  in 
the  spring  of  1985. 

Unless  the  transition  rules  are  found 
to  apply,  O&R  as  of  November  1. 1965 
will  be  deprived  of  the  system  supply   - 
upon  which  it  is  relying  and  the 
extensive  facilties  constructed  to  deliver 
and  receive  such  supply  will  be 
rendered  useless.  In  U^t  of  the 
extraordinary,  unique  circumstances 
presented,  we  find  that  this  section  311 
NGPA  transaction  may  continue  under 
the  transition  provisions  of  (  284,105  of 
our  regulations  as  amended  by  Order 
No.  43a  -    -      •  -  •  •      y-  ■•  :■ 

By  the  Commission.  .    . 

Kenneth  F.  Plumb.       , 
Secretary. 

(FR  Doc  85-28540  Filed  11-29-S5;  8:45  am] 
nujMa  cooe  (Ttr-ot-M 
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18CFRPart284 

[Docket  Na  RM85-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  November  8, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Granting  Request  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others,  Part  284,  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part  the  Commission 
adopted  a  simplifed  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Algonquin  Gas  Transmission 
Company,  the  Commission  issues  this 
order  clarifying  Order  No.  436. 
EFFECTIVE  DATE!  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Bruce  Neely,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426  (202)  357- 
8491. 

SUPPLEMENTARY  INFORMATION:  On 

November  4, 1985,  Algonquin  Gas 
Transmission  Company  (Algonquin] 
filed  a  motion  for  clarification  in 
accordance  with  Rule  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  *  Algonquin  seeks 
clarification  of  S  284.7(b)(1)  of  Order  No. 
436. » 

Algonquin  has  four  NGPA  section  311 
transportation  arrangements  that  q^ialify 
for  continuation  of  service  beyond 
November  1, 1985,  within  the 
grandfathering  provisions  of  {  284.105(a) 
of  Order  No.  436.  Prior  to  November  1, 
1985,  the  rate  Algonquin  charged  for  , 
providing  the  NGPA  section  311 
transportation  was,  pursuant  to 
§284.103(c)(2)  of  the  previously  effective 
regulations,  the  rate  set  forth  in  its 
effective  rate  schedules  for 
transportation  provided  Under  section 
7(c)  of  the  Natural  Gas  Act.  Algonquin 
asks  whether  §  284.7(b)(1)  permits  it  to 
continue  charging  the  same  rate  without 
the  necessity  of  filing  another  rate 
schedule. 

Section  284.7(b)(1)  provides  that  a 
pipeline  may  charge  an  interim  rate  for 
"grandfathered"  NGPA  section  311 


'  See  18  CFR  385.Z1Z 

'SO  FR  4240B  (October  1&  1965). 


transportation  services  if  the  interim 
rate  is 

A  one  part  rate  filed  and  included  in  an 
appropriate  rate  schedule  on  file  with  the 
Commission  and  effective  prior  to  November 
1, 1985,  for  transportation  authorized  under 
this  part  ((Part  284)]  .  .  ..  as  effective  prior  to 
November  1, 1985  .... 

The  rate  Algonquin  seeks  to  charge  for 
its  "grandfathered"  NGPA  section  311 
transportation  arrangements  is  a  one 
part  rate  that  is  included  in  a  rate 
schedule  that  was  on  file  with  the 
Commission  and  effective  prior  to 
November  1, 1985,  and  is  appropriate  for 
transportation  services  under  Part  284 
as  effective  prior  to  November  1, 1985. 
Accordingly,  Algonquin  may  continue  to 
use  the  rate  included  in  its  rate 
schedules  for  transportation  services 
provided  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  its  "grandfathered" 
NGPA  section  311  transportation 
services.  Algonquin  need  not  file 
another  rate  schedule. 

By  the  Commission. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc  85-28520  Filed  11-29-85;  8:45  am] 
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18  CFR  Part  284 

[Docket  No.  RIM5-1-000  (ParU  A-D)l 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  October  31. 1985. 
AQENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Order  Granting  Request  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
aftiong  otlvers.  Part  284,  50  FR  42408 
(Oct.  18, 1985).  In  amen^ng  its 
regulations  in  this  Part^e  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transporation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Texas  Eastern  Gas  Pipeline 
Company,  the  Commission  issues  this 
order  cfarifying  Order  No.  436. 
EFFECTIVE  DATE:  The  emendments  to 
Part  284  were  effective  October  9, 1985. 

for  further  INFORMATION  CONTACT: 

Christopher  Warner,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  D.C. 
20426,  (202)  357-8440. 


supplementary  information: 

On  October  31, 1985,  Texas  Eastern 
Gas  Pipeline  Company  (Tetco)  filed  a 
request  for  clarification  regarding  the 
applicability  of  the  non-discriminatory 
access  condition  in  Order  No.  436  to 
NGPA  section  311  transportation 
arrangements  entered  into  under 
Subpart  B  of  Part  284  of  the 
Commission's  regulations  on  or  after 
October  31, 1985.  Specifically,  Tetco 
requested  confirmation  that  such 
transactions  will  not  be  subject  to  the 
contract  conversion  and  reduction 
conditions  in  Order  No.  436  if  they  are 
terminated  on  or  before  December  14, 
1985.  In  addition,  Tetco  requested 
confirmation  that  such  transactions 
conducted  under  Subpart  B  will  not 
subject  it  to  the  obligation  to  file  for  a 
new  blanket  certificate  or  provide  non- 
discriminatory access  to  transportation 
services  under  such  a  blanket  certificate 
under  Subpart  G  of  the  Commission's 
regulations. 

The  Commission  has  responded  to  the 
first  question  by  separate  order  issued 
today  (see  attached).  In  -addition,  the 
initiation  of  new  section  311 
transactions  under  Order  No.  436 
subjects  the  pipeline  to  the  non- 
discriminatory access  condition 
applicable  to  such  service  (see 
S§  284.8(b)  and  284.9(b)),  but  would  not 
obligate  the  pipeline  to  file  for  a  new 
blanket  certificate  under  Subpart  G  of 
Part  284  of  the  Commission's 
regulations. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc^  85-28543  Filed  11-29  -85:  8:45  am] 

MLUNG  CODE  CriT-OI-lt 

18  CFR  Part  284 

[Docket  No.  RM85-1-4X)0  (Parts  A-0)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  October  31, 1985. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Granting  Request  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
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Act  of  1S7B.  In  vesponie  to  a  petition 
filed  by  Columbia  Gas  Transmission 
Corporation  ani  1  Columbia  Gulf 
Transmission  Corporation,  the 
Commission  isajues  this  order  clarifying 
Order  No.  436. 

EFFECnvB  OATI :  The  amendments  to 
Part  284  were  elective  October  9, 1985. 

TOR  FURTHER  H^ORMATION  CONTACT: 

Christopher  Warner,  Federal  Energy 
Regulatory  Con^ission,  825  North 
Capitol  Street.  lilE..  Washington,  D.C 
20426.  (202)  357J8440. 

SUPPLCMeiTARli  NfFORMATION: 

On  October  31. 1985,  Columbia  Gas 
Transmission  Cprporation  and 
Columbia  Gulf  Transmission  Company 
(Columbia]  filed  by  letter  a  request  for 
clarification  of  l^e  applicability  of  the 
non-dischminatbry  access  condition  and 
contract  reducti  sn  and  conversion 
conditions  in  Oi  der  No.  436  to  new  or 
expanded  transportation  initiated  under 
NGPA  sectitBi  311  or  the  new  blanket 
certificate  prov^ions  of  Order  No.  436. 
SpedficaOy,  Columbia  asked  for 
confirmation  that  these  new  or 
expanded.acranfiement8  will  not  subject 
Columbia  to  an  rrevocable  commitment 
to  continue  non-  discriminatory 
transportation  o  n  or  after  December  15, 
1985.  or  to  accei  1  the  contract 
conversion  or  raduction  conditions, 
provided  such  arrangements  are  all 
terminated  prioij  to  December  15, 1985. 

A  pipeline  may  initiate  new  or 
expanded  NGPA  section  311 
transportation  tjansactions.  These 
transactions  may  all  be  terminated  prior 
to  December  15, 1985.  so  long  as  the 
termination  is  n(  it  unduly 
discriminatory.  I  f  the  transactions  are  so 
terminated,  the  ( ;ontract-demand 
reduction  and  c<  inversion  rights  in 
S  284.10  never  a  tach.  Furthermore,  the 
other  conditions  applicable  to  those 
transactions,  in<  ludmg  the  non- 
discriminatory a  ccess  conditions  under 
S  284.8  or  5  284.f  and  the  rate  condition 
under  S  384.7,  caase  to  apply  beyond 
that  date. 

A  pipeline  may  also  initiate  new 
transportation  arrangement  under  a  new 
blanket  certificate  issued  pursuant  to 
Order  Na  436,  ahd  structure  such 
arrangement  coi  «istent  %vith  the 
Commission's  di  scussion  at  pages 
IVj\.47-48  of  Oi  der  No.  436. 

By  the  Commiss  on. 
KaniMlh  F.  Phdnb, 
Secretary. 
|FR  Doc  85-28533 
■NXam  COM  •71T.«i-M 


Piled  11-29  -85;  8:45  am] 


18CFRPart284 

[Docket  No.  RIMS-I-OOO  (Parts  A-0)] 

Ftogulation  of  Natural  Gas  PfpcNnM 
Aftar  Partial  Decontrol 

Issued  November  8, 1985. 

agency:  Federal  Energy  Regulatory 
Commission.  DOB. 

ACTtON:  Order  Granting  Request  for 
Clarification. 

SUlMiARY:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436.  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42408 
(Oct  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act. 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Northwest  I^peline  Corporation, 
the  Commission  issues  this  order 
clarifying  Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9. 1985. 
FOR  FURTHER  INFORMATKNI  CONTACT 

Robert  Christin,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20428,  (202)  357-8522. 
SUPPLEIKNTARY  INFORMATION:  On 
October  31, 1985,  Northwest  Pipeline 
Corporation  (Northwest)  filed  with  the 
Commission  a  statement  of  notification 
pursuant  to  new  {  284.223(g)(2)(i)  of  Part 
284  of  the  Conmiission's  regulations.  In 
its  statement  Northwest  stated  its 
understanding  that  imder  Order  No. 
436, '  it  will  have  no  authority  or 
obligation  after  November  1, 1985  to 
perform  transportation  on  behalf  of  any 
low-priority  end-user,  high-priority  end- 
user  or  interstate  pipeline  that  was  not 
authorized  and  commenced  prior  to 
November  1, 1985.  Northwest  requested 
that  it  immediately  be  advised  if  its 
understanding  was  not  correct 

By  separate  order,  the  Commission 
has  accepted  in  part  and  rejected  in  part 
the  statement  of  notification  filed  by 
ANR  pursuant  to  new  §  284.223(g)(2](i] 
of  Part  284  of  the  Commission's 
regulations.  In  that  order,  the 
Commission  clarified  that  in  providing 
transportation  service  on  a  non- 
discriminatory basis  during  the  45-day 
transition  period  from  November  1 
through  December  14. 1985.  in 
compliance  with  S  284.223(g)(2),  a 
pipeline  does  not  need  additional 
section  7(c)  authority  to  pro\'ide  non- 


■  so  FR  42408  (October  18. 1985). 


discriminatory  transportation  to  new 
customers  after  November  1, 1985.  It  is 
authorized  to  provide  such 
transportation  under  authority  of  both 
its  existing  blanket  certificate  as 
extended  for  45  days  imder  {  284.223(g) 
of  the  regulations  promulgated  in  Order 
No.  436  and  section  311  of  the  Natural 
Gas  Policy  Act  of  1978.  A  pipeline  may 
also  choose  to  apply  for  a  new  blanket 
certificate  under  §  284.221.  However,  a 
pipeline  may  not  continue  to  provide 
service  after  October  31. 1985  under 
S  284.223(g)(2)  to  customers,  unless  it 
provides  service,  or  a  not  unduly 
discriminatory  basis,  to  any  other 
customers  who  may  wish  to  have  gas 
transported.  Any  other  action  after 
October  31, 1985.  would  be  inconsistent 
with  the  holding  of  the  Court  of  Appeals 
in  Maryland  People's  Counsel  v. 
F^.R.C..  761  F.2d  780  (D.C.  Cir.  1985) 
and  768  F.2d  1354  (D.C.  Cir.  1985)  and 
therefore  inconsistent  with  the 
requirements  of  the  Natural  Gas  Act 
Section  284.223(g)(2)  of  the  Regulations 
specifically  requires  a  pipeline  to 
comply  with  §S  284.7.  284.8(b)  and 
284.9(b)  if  it  wishes  to  continue  service 
to  existing  customers  imtil  December  15, 
1985.  Those  regulati<xi8  provide  that  any 
transportation  services  must  be 
provided  without  any  undue 
discrimination  or  preference,  including 
imdue  discrimination  or  preference  in 
customer  classification. 

A  pipeline  is  not  in  comphance  with 
§S  284.8(b]  and  284.9(b)  if  it  refuses  to 
provide  transportation  to  other 
customers  on  a  non-discriminatory 
basis. 

By  the  Commission. 
Lois  O.  Cashell. 
Acting  Secretary. 
[FR  Doc.  85-28525  Filed  ll-2»-85: 8:45  am] 

BHJJNQ  CODE  STIT-OI-N 


18  CFR  Part  284 

[Docket  No.  RM85-t-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  Novemt>er  8, 1985. 

AGENCY:  Federal  Energy  Regulatory 
(Commission,  DOE. 

ACTION:  Order  Granting  Request  for 
Clarification. 

SUMMARY:  On  October  9. 1985.  the 
Commission  issued  (}rder  No.  436.  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  SO  FR  42408 
(Oct.  19, 1985).  In  amending  its 
regulations  in  this  Part  the  Commission 
adopted  a  simplified  transportation 
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ptogram,  including  blanket  certiHcates 
under  section  7  of  the  Natural  Gas  Act. 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Transcontinental  Gas  Pipe  Line 
Corporation  the  Commission  issues  this 
order  clarifying  Order  No.  436. 
EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  Wolfe.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  (202)  357-«598. 
SUPPLEMENTARY  INFORMATION: 

Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  has  requested 
that  we  clarify  the  final  rule  issued  in 
Docket  No.  RM85-1-000.'  Specifically,  it 
requests  that  we  clarify  that  the  dehvery 
of  natural  gas  through  a  newly 
constructed  tap  and  meter  station  and 
approximately  nine  miles  of  newly 
constructed  pipe  on  October  9. 1985,  for 
the  purpose  of  purging  and  packing  such 
facilities,  constitutes  the  requisite 
commencement  of  service  under  section 
311  of  the  Natural  Gas  Policy  Act 
(NGPA)  for  purposes  of  continuing  the 
underlying  transaction  under  section 
284.105  of  the  new  regulations.  We  agree 
with  Transco's  position  and  will, 
therefore,  grant  its  request. 

Transco's  petition  and  the  affidavit  of 
Mr.  Frank  D.  Rock,  President  of 
Lynchburg  Gas  Company  (Lynchburg),  » 
demonstrates  the  following.  On  May  1, 
1985  Lynchburg  and  Virginia  Fibre 
Corporation  (Virginia  Fibre)  executed  an 
agreement  under  which  Lynchburg  , 
would  sell  to  Virginia  Fibre  up  to  7,000 
dth  of  natural  gas  per  day  for  a  five-year 
term.  Because  Virginia  Fibre  is  a  new 
customer  not  connected  to  Lynchburg's 
distribution  system,  it  was  necessary  for 
Lynchburg  to  construct  approximately 
nine  miles  of  distribution  line  from  a 
proposed  tap  and  meter  station  on 
Transco's  system  to  the  Vii^inia  Fibre 
plant  at  an  estimated  cost  of  $1,300,000. 
It  was  also  necessary  for  Virginia  Fibre 
to  convert  its  three  boilers  from  No.  6  oil 
service  at  a  cost  of  approximately 
$750,000.  Lynchburg  secured  the 
necessary  gas  supplies  in  the  Gulf  Coast 
area  and  on  July  10, 1985,  contracted 
with  Transco  for  the  transportation  of 
the  gas  under  section  311  of  the  NGPA. 

On  October  9, 19  and  21. 1985 
quantities  of  gas  flowed  from  Transco's 
system  through  the  newly  constructed 
meter  station  and  were  delivered  into 


'  Order  No.  436.  50  FR  42408  (October  18, 1985). 

'  Lynchburg  i*  a  distribution  utility  sg^ing  gas  at 
retail  in  an  area  comprised  of  Lynchbu^.  Virginia 
and  surrounding  counties. 


Lynchburg's  pipeline  for  the  purpose  of 
purging  and  packing  that  pipeline  and 
testing  the  meter  station.  On  October  30, 
additional  quantities  of  gas  flowed 
through  the  meter  station  and  regular 
deliveries  to  Virginia  Fibre's  plant 
commenced.  The  quantities  delivered  to 
Virginia  Fibre's  plant  on  October  30 
included  the  quantities  delivered  into 
Lynchburg's  pipeline  on  October  9, 12 
and  21.  Transco  will  charge  Lynchburg 
for  the  transportation  of  all  of  the 
above-referenced  gas. 

We  clarify  that,  based  on  the  factual 
assertions  made  by  Transco.  the  service 
agreement  referenced  above  meets  the 
criteria  under  §284.105.  This 
arrangement  was  initiated  many  months 
ago,  as  an  ordinary  section  311 
transaction,  and  at  a  substantial 
expense  to  Lynchburg.  Moreover. 
Transco  actually  commenced  service  on 
October  9, 1985,  when  it  delivered  gas 
into  Lynchburg's  pipeline.  Thus,  the 
transportation  service  was  both 
authorized  and  commenced  "on  or 
before  October  9, 1985.  .  ." 
Continuation  of  service  is  therefore 
authorized  under  the  provisions  of 
S  284.105  of  the  Commission's 
Regulations. 

By  the  Commission. 
Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  85-28527  Filed  11-29-85;  8:45  am] 

BILUNO  CODE  6717-01-M 


18  CFR  Part  284 

(Docket  No.  RM85-1-000  (Parts  A-D)l 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  October  31, 1985. 

agency:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Order  Denying  Petition  for  Stay. 

summary:  On  October  9. 1985.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in. 
among  others.  Part  284.  50  FR  42408 
(Oct.  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Transcontinental  Gas  Pipe  Line 
Corporation,  the  Commission  issued  this 
order  clarifying  Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 


FOR  FURTHER  INFORMATION  CONTACT 

Robert  O.  Foerster.  Federal  Energy 
Regulatory  Commission,  825  NorUi 
Capitol  Street  NE.,  Washington,  D.C. 
20428.(202)357-8317.    '^ 

SUPPLEMENTARY  INFORMATION:  On 

October  9, 1985,  we  issued  Order  No. 
436  in  which  we  promulgated 
regulations  governing  the  transportation 
of  natural  gas  in  interstate  commerce. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  has  petitioned  us 
for  a  stay  of  that  order.  As  discussed 
below,  we  vnVL  deny  the  petition. 

For  the  most  part  the  arguments 
raised  by  Transco  are  identical  to 
argiunents  we  considered  and  rejected 
regarding  petitions  for  a  stay  filed  by 
Natuiral  Gas  Pipe  Line  Company  of 
America,  the  American  Gas 
Association,  and  the  Interstate  Natural 
Gas  Association  of  America.  See  our 
order  Denying  Petitions  for  Stay,  issued 
October  31, 1985,  in  this  proceeding.  For 
the  same  reasons,  we  reject  Transco's 
arguments  on  the  ground  that  justice 
does  not  require  postponing  the  effective 
date  of  the  regulations. ' 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

\^  Doc  85-28544  Filed  11-29-85;  8:45  am] 
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18  CFR  Part  284 

[Dock*!  No.  RM85-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  October  31, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  Denying  Request  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Consolidated  Fuel  Supply,  Inc. 
the  Commission  issues  this  older 
clarifying  Order  No.  436. 


*  Section  705  of  the  Administrative  Procedure  Act 
authorizes  us  to  postpone  the  effective  date  of 
action  taken  when  we  find  that  justice  so  requires. 
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EFVECnvc  DATE:  The  amendments  to 
Part  284  were  efffctive  October  9, 1985. 

FOR  RmTNCR  INF^RMATKM  CONTACT: 

Paul  Biancardi,  Federal  Energy 
Regulatory  Comnission,  825  North 
Capitol  Street.  nL,  Washington.  D.C. 
20428.  (202)  357-5 11& 

SUPPLEMCNTAJIV  IMFORMATION:  On 
October  31. 1985.  Consolidated  Fuel 
Supply.  Inc.  pursuant  to  Rule  212  of  the 
Commission  Rules  of  Practice  and 
Procedure. '  requested  clarification  of  the 
transition  provision  for  blanket 
certificate  transactions  for  high  priority 
end-users  as  established  in 
§  284.223(g)(1)  of  3rder  No.  436. 
Specifically,  Conjolidated  asks  whether 
an  amendment  to  the  original 
transportation  ag  eement  such  as 
changing  a  point  ( if  receipt  for  the  gas. 
which  was  not  "u  iplemented"  until 
October  11. 1985.  could  qualify  under 
S  284JI23(gMl). 

In  order  to  quaify  under 
i  2B4.223(g)(l).  \hk  amendment  would     . 
have  to  have  been  implemented  prior  to 
October  8, 1985.  Any  subsequent 
changes  to  the  teitns  and  conditions  of 
the  originally  certificated  transaction 
would  require  an  application  for  a  new 
blanket  certificate  under  §  284.221  of 
Supbart  C. 

By  the  ComtnisstifL 
Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc.  85-28532  Filed  11-29-85:  8:45  am] 
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Regulation  of  I 
After  Partial  I 


19B5. 
^ergy  Regulatory 


Issued  October  31 

aoency:  Federal 
Commission;  Eneifay. 

ACTION:  Order  De  lying  Request  for 
Clarification. 


18  CFR  Part  284 

I  Docket  Na  RM85-|i-000  (Parts  A-D)] 
Natural  Gas  Pipelines 


Decontrol 


summary:  On  Ocl  Dber  9. 1985.  the 
Commission  issue  d  Order  No.  436.  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Pari  284,  50  FR  42408 
(Oct.  la  1985).  In  emending  its 
regulations  in  thisi  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  197a  In  res  >onse  to  a  petition 


filed  by  Camatior 


■  IS  CFRi  385.212. 


Company,  the 


Commission  issues  this  order  clarifying 
Order  No.  43a 

EFFECTIVC  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  MFORMATION  CONTACT: 

Paul  Biancardi.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  (202)  357-54ia 

SUPPLEMENTARY  INFORMATION: 

Order  Denying  Request  for  Clarification 

Regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Carnation  Co.); 
Docket  No.  RM85-1-000  (Parts  A-D). 

Issued  October  31. 1985. 

Before  Commissioners:  Raymond  ). 
O'Connor,  Chairman:  A.  C.  Sousa  and 
Charles  G.  Staloa. 

On  October  3a  1985.  Carnation 
Company  (Carnation)  filed  a  request  for 
clarification  in  accordance  with  Rule  212 
of  the  Commission's  Rules  of  Practice 
and  Procedure.*  Carnation  seeks 
confirmation  that  existing 
arrangements  *  qualify  for  the  transition 
period  as  Order  No.  319  arrangements 
under  S  284.223(g)(1)  of  Order  No.  436.' 

As  we  understand  Carnation's 
request.  Carnation  contends  that  an 
Order  No.  319  authorization  was  in 
existence  prior  to  October  9, 1985,  to 
transport  gas  on  its  behalf.  The  gas. 
however,  was  not  actually  transported 
imder  that  authority.  Instead,  the  gas 
was  transported  under  a  special 
marketing  program. 

Accordingly,  the  transaction  does  not 
quaUfy  under  }  284.225(g)(1).  That 
transition  provision  explicitly  requires 
that  the  transaction  be  both  authorized 
and  commenced,  as  an  Order  No.  319 
transaction,  prior  to  October  9. 1985. 

By  the  Commission. 
Kenneth  F.  Plumb,    ' 
Secretary. 
(FR  Doc  85-28531  Filed  11-29-85:  &45  am] 
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18  CFR  Part  284 

(Docket  Na  RM8S-1-000  (Parts  A-0)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  October  31. 1985. 


'Seel8CFR38S.21Z 

'Carnation  uaes  the  phrase  "purchase 
arrangement."  Only  "tratuportatioa'  arrangements, 
however,  are  eligible  for  Order  No.  319 
authorization. 

*  50  FR  42408  (October  IS.  1985). 


;  Federal  Energy  Regulatory 
(Commission,  DOE. 

ACTION:  Order  granting  motion  for 
clarification. 


;  On  October  9, 1985.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284. 50  FR  42408 
(Oct.  la  1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act. 
and  transportation  programs  under 
section  311  of  the  Natural  Gaa  Policy 
Act  of  197a  In  response  to  a  petition 
filed  by  Pacific  C^s  and  Electric 
Company,  the  Commission  issues  this 
order  clarifying  Order  No.  43a 

KFFSCnvE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  O.  Foerster,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  D.C 
2042a  (202)  357-8317. 

SUPPLEMENTARY  INFORMATION: . 

Order  Granting  Motion  for  Clarification 

Before  Commissioners:  Raymond }. 
O'Connor,  Chainnan:  A  G.  Sousa  and 
Charles  G.  Stalon. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(I^ciric  Gas  and  Electric  Company):  Docket 
No.  RM85-l-00a 

Issued  October  31. 1985. 

Pacific  Gas  and  Electric  Company 
(PG&E)  has  filed  a  motion  for 
clarification  of  the  final  rule  we  issued 
in  Docket  No.  RM85-1-000. '  Specifically, 
it  requests  that  we  clarify  that  El  Paso 
Natural  Gas  Company  may  continue  to 
provide  transportation  service  to  it 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  of  1978  after  November 
1. 1985.  We  will  grant  PG&Fs  motion. 

PG&E  began  to  receive  section  311 
transportation  from  El  Paso  on  August 
12, 1985,  pursuant  to  an  oral  agreement 
between  the  two  parties.  They  have 
never  executed  a  written  agreement 
covering  that  transportation  service. 

Section  284.105  of  the  regulations 
promulgated  by  Order  No.  436  provides 
that  any  NGP^^section  311 
transportation  service  authorized  and 
commenfced  on  or  before  October  9, 
1985,  may  be  continued,  with  several 
exceptions,  under  the  terms  and 
condi(ions  that  applied  prior  to 
Novertber  1. 1985,  until  the  earlier  of 
October  9. 1987,  or  the  end  of  the 
expiration  of  the  term  of  contract. 


'  Order  No.  436,  50  FR  42408  (October  la  1985) 


"^ 
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We  have  previously  clarified  that  this 
transition  rule  is  applicable  to 
transportation  arrangements  which 
commenced  prior  to  October  9, 1985, 
pursuant  to  a  previously-executed 
written  agreement.  We  also  clarified 
that  the  nile  is  not  applicable  to  service 
which  commenced  after  October  9, 1985, 
pursuant  to  a  verbal  agreement*  We 
further  clarify  here  that  S  284.105  is 
applicable  to  service  whidi  commenced 
pursuant  to  a  verbal  agreement  prior  to 
October  9, 1985,  as  long  as  the  parties  to 
the  transaction  have  complied  with  all 
applicable  reporting  requirements. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-28541  Filed  11^29-85;  8:45  am) 
BILUNB  oooc  »n-0t-m 

18  CFR  Part  284 

(Docket  Mo.  RMS5-t-000  (Parts  A-O)) 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issned  October  31, 1985.  : 

AOENCV:  Federal  Energy  Regulatory 
Ckunmission,  DOE. 

ACTION:  Order  denying  request  for 
clarification. 

summary:  On  October  9. 1385.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in. 
among  others.  Part  284,  50  FR  42408 
(Oct.  18, 1965).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportatkm 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act. 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Midwest  Solvents  Company,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1935. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Jack  Kendall.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC.  20428,  (202) 357- 
8582. 
SUPPLEMENTARY  INFORMATION: 

Order  Denying  Request  for  GLtrifiGalkm 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman:  A.  G.  Sousa  and 
Charles  G.  Stalon. 


In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(Midwest  Solvents  Company):  Docket  No. 
RM85-1-000  (Parts  A-D). 

Issued  October  31, 1985. 

On  October  30, 1985.  Midwest 
Solvents  Cmnpany  (Midwest)  filed  a 
request  for  clarification  that  the  current 
blanket  certificate  tramportation 
arrangement  between  Panhandle 
Eastern  Pipeline  Company  (Panhaotfie) 
and  Midwest  qualifies  under 
I  284.223(g)(1)  of  Order  No.  436  >  for 
continued  transportation  authorization 
after  November  1, 1985. 

Midwest  asserts  that  its  requested 
clarification,  which  would  allow 
Panhandle  to  continue  transportation 
without  becoming  sub)ect  to  the  open- 
access  conditions  of  Order  No.  436,  is 
appropriate  because  the  natural  gas 
transported  is  for  agricultural  use,  a  high 
priority  end  use.  Midwest  believes  the 
traiisportation  arrangement  has  always 
qualified  under  9  157.209(aMl)  of  the 
f«e-November  1, 1985  regulations. 
However,  Midwest  states  that 
Panhandle's  blanket  certificate  was 
issued  incorrectly  under  i  157.208(e),* 
because  Panhandle  mistakenly  apphed' 
under  §  157.209(e}. 

Midwestern  asks  that  the  Commission 
clarify  that  Panhandle  is  allowed  to 
proceed  with  its  transportation  for 
Midwestern  under  {  284.223(g)(1). 

The  Commission  denies  Nfidwest's 
clarification  request  as  Nfidwest  has 
been  on  notice  since  at  least  fane  IS, 
1984,  when  notice  of  Panhandle's 
application  appeared  in  the  Federal 
Register,'  that  Panhandle  had  appHed 
under  {  lS7.209(e)  of  the  Regulations  for 
its  blanket  certificate  to  transport  on 
Midwest's  behalf.  Further,  to  ensure 
against  the  interruption  of  Midwest's 
supplies.  Panhandle  may  continue  to 
transport  under  either  S  284.223(g)(2)  or, 
since  the  gas  is  delivered  to  a  local 
distribution  company  on  Midwest's 
account,  under  Panhandle's  self- 
implementing  transportation  authority 


•See  our  Oder  I^nying  Petition  for  Declaratory 
Order  and  Denying,  in  P;«rt.  and  Granting,  in  Part. 
Motkifi  for  Clariftcaiion  issued  in  this  proceeding  on 
October  3a  1965.  concerning  El  Paso  Natural  Gaa 
Company. 


'  33  FERC  1  !n,007  (1965).  SaFR  4Z40e  (October 
18, 19HS;. 

»  Panhandle  filed  in  Docket  No.  CP84-472-000  on 
lone  e.  tUM  for  a  blaolcet  certificate  to  transport  on 
Midwe.-)!  s  behalf.  Since  no  protests  nvere  filed  in 
respunie  to  the  notice  of  Pantiandte's  application,  49 
FR  Zh.wa  (June  Ifl.  1984).  a  blanket  certificate  was 
grariled  automstically  (;'.«..  without  issuance  of  an 
ordei )  at  the  end  of  the  45-day  notice  period 
provided  for  under  }  157.206. 

'The  notice,  supro  n2.  did  not  explicitly  itate 
that  the  application  was  filed  undar  $  157.209(h). 
However,  the  notice  could  only  pertain  to  a 
i  157.209|e)  application,  since  no  appBcatioos  or 
notice  thereof  were  required  prior  to 
commencement  of  tranbportalion  services  under 
f  157 .209(d).  Furthermore.  Panhandle's  application 
stated  that  the  natural  gns  would  be  used  for  boiler 
fucL  w^.ich  generally  Is  not  a  high  priority  use. 


under  Subpart  B  of  Part  284  of  the 
Commission's  Regulations.* 

By  the  Commission. 
Keomlfa  F.  Ptumb, 
Secretary. 

[FR  Doc  85-28538  Filed  ll-2»-a5:  %A&  an] 
muma  cow  anz-M-a 
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Issuad  Hovmnbt  7, 1M6 

AOfNCV.  Federal  Energy  Regulatory 
Commission,  DOE. 

ACnoN:  Order  granting  request  fm' 
clarification. 

SUMMAMV:  On  October  9, 198S,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  2^4,  50  FR  42.408 
(Oct  18, 1985).  In  amending  its 
regulations  ia  this  Part,  the  Commisaioa 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act 
and  transportation  pro-ams  under 
section  311  of  the  Natural  Gas  Poli(^ 
Act  of  197a  bi  response  to  a  petition 
filed  by  Michigan  Gas  Utilities 
Company,  the  Commission  issues  this 
order  clarifying  Order  No.  436. 

EFFECTIVE  DATE;  The  amendments  to 
Part  284  were  effective  October  9. 1985. 

FOR  FURTHCII INFONMATION  CONTACT: 

Maynard  Ugol  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington. -D.C 
20428.  (202)  357-8583. 

StJ^PLEMENTAaV  INFOmNATION:  .- 

Order  Granting  Request  for  Clarificatioa 

Before  CommisaioDera:  Raymond ). 
O'Connor.  Chairman;  AX;.  Sousa.  Charles  G. 
Stalon.  Charies  A.  Trabandt  and  C.  M. 
Naeve. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(Michigan  Gas  UtiliUes  Company):  Docket 
No.  RM%-l-000  (Parts  A-D). 

Issued  November  7, 1985. 

On  November  4, 1985,  Michigan  Gas 
Utilities  Company  (MGU).  filed  a 
request  for  clarification  in  accordance 
vrith  Rule  212  of  the  Commission's  Rules 
of  Practice  and  Procedure.  *  MGU  seeks 


♦Subpart  B  of  Part  284  sets  forth  the 
Commission's  Regulations  that  implement  section 
311(a)(1)  of  the  Natural  Ca«  Policy  Act  of  197a  »5 
U.S.C.  3301-3432  (1982). 

'  18  ere  385.212. 
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reported  to  the  < 
October  9. 1985.  | 
notice  to  North : 
arrangement  wai 
use  uirder  §  157.  j 
Regulations,  anc 


confirmation  (1)  that  Panhandle  Eastern 
Pipe  Line  Compi  iny  (Panhandle)  may 
transport  gas  foi  North  Star  Steel 
Company  (Nortl  Star)  a  customer  of 

"     "  I  )riority  end-user  under 
I  the  Regulations 
promulgated  by  Order  No.  436.* 
notwithstanding  the  fact  that  Panhandle 
Commission  prior  to 
3ut  without  actual 
)tar  or  MGU.  that  the 
I  for  a  low  priority  end- 

9(e)  of  the 
J  (2)  that  ANR  Pipeline 
Company  (ANRlmay  not  refuse  to 
provide  new  transportation  services  to 
six  end-users  in  MGU's  service  area 
during  the  period  from  November  1. 1985 
December  15, 1945. 

Insofar  as  its  nrst  request  is 
concerned.  MGUJ  advises  that  the  gas 
transported  by  Panhandle  is  for  a  high 
priority  end-use.  In  its  initial  report 
Panhandle  identified  the  tansaction  as 
an  "industrial  process  use"  coming 
within  S  157.209(^l)(i)(A)  of  the 
Regulations.  Thereafter,  on  October  23, 
1985,  Panhandle  filed  a  subsequent 
report  correcting  jthe  "clerical  error"  in 
its  initial  report  ind  identifying  the 
transaction  as  authorized  under 
§  157.209(a)(l)(i)i\).  The  filing  by  MGU 
indicates  that  tht  notice  and  protest 
procedures  of  S  157.205  were  not 
followed,  thus  gii  ing  credence  to  its 
claim  that  the  tra  nsportation  had  been 
performed  since  jts  commencement  on 
August  1, 1985,  uider  the  automatic 
authorization  procedures  of 
§  157.209(a)(l)(i)(A).  On  the  basis,  and 
in  light  of  Panhar  die's  October  23, 1985 
correction  filing  { nd  the  fact  that  a  high 
priority  end-use  i  i  involved,  we  find  that 
the  decision  in  M  \dwest  Solvents 
Company^  is  dist  nguishable  and  is  not 
controlling.  Panhi  indie's  transportation 
for  North  Star  ma  y  be  continued  under 
the  provisions  of  \  284.223(g](l)  of  the 
Regulations. 

In  regard  to  M(  lU's  second  question, 
the  Commission  1  y  separate  order  has 
accepted  in  part  i  nd  rejected  in  part 
ANR's  statement  of  notification  filed  in 
compliance  with  lew  §  284.223(g)(2)(i)  of 
the  regulations. 

New  §  284.223(  -)(2)(i),  284.223(g)(3), 
284.8(b)  and  284.S  b)  authorize  a  pipeline 
to  continue  end-u  ier  transportation 
services  under  its  blanket  certificate  for 
a  45-day  period  a  ter  October  31, 1985,  if 
and  only  if  it  mee  s  certain  conditions. 
These  conditions  include,  inter  alia,  the 
requirements  that  the  pipeline  file  a 
statement  of  notil  cation  by  November 


'50  FR  42408  (October 
Corrections  iMued 

'Docket  No.  RM85-<-000, 
Request  For  Clariflcati  m. 


Oclsber 


18, 1985);  Technical 
24. 1985. 

I.  Ordering  Denying 
issued  October  31. 1985. 


V. 


1, 1985,  that  it  will  comply  with  the  non- 
discriminatory access  conditions 
attaching  to  such  transportation  service, 
the  requirements  that  the  transportation 
service  provided  after  November  1, 1985, 
be  provided  on  a  non-discriminatory 
access  basis,  and  the  requirement  that 
all  such  service  cease  on  December  15, 
1985.  unless  the  pipelne  files  for  anew 
blanket  certificate  imder  new  §  284.221 
before  that  date. 

Thus,  a  necessary  condition  precedent 
to  extending  the  prior  authorization  was 
the  filing  by  ANR  of  the  Statement  of 
Notification  in  compliance  with 
S  284.223(g)  of  the  regulations.  The 
Commission  cannot  accept  for  filing 
statements  that  are  qualified  or 
conditioned  in  a  way  that  is  inconsistent 
with  the  requirements  of  the  regulations. 
The  authority  to  continue  blanket 
certificate  transportation  between 
November  1. 1985  and  December  15, 
1985,  is  co-extensive  with  the  obligation 
to  serve  in  a  non-discriminatory  manner 
all  customers  (old  and  new)  that  request 
transportation  service  without  need  for 
further  grant  of  authority  fttjm  this 
Commission. 

Without  this  non-discriminatory 
access  requirement,  continuing 
transportation  under  the  blanket 
certificate  after  October  31, 1985  would 
be  inconsistent  with  the  holding  of  they' 
court  in  Maryland  People's  Counsel  v, 
F.R.E.C..  761  F.2d  780  (D.C.  Cir.  1985); 
768  F.2d  1354  (D.C.  Cir.  1985). 

The  Commission's  separate  order 
regarding  ANR's  filing  accepts  that  part 
that  states  that  ANR  intends  to  comply 
with  non-discriminatory  access 
conditions  for  the  period  ending 
December  15, 1985.  However,  the  order 
rejects  that  part  of  ANR's  filing  that 
states  that  it  lacks  authority  to  provide 
transportation  for  an  end-user  during  the 
transition  period  except  by  an 
individual  section  7(c)  certificate,  and 
will  not  provide  self-implementing 
transportation  service  under  Order  No. 
436. 

The  Commission  finds  here  that  a 
refusal  by  a  company  that  has 
voluntarily  assumed  the  non- 
discriminatory obligations  of  §  284.8(b) 
and  284.9(b)  to  provide  service,  if  in  fact 
it  occurs,  is  inconsistent  with  the 
regulations. 

For  these  reasons,  the  Commission 
finds  that  ANR,  having  assumed  the 
obligation  to  provide  non-discriminatory 
transportation  service  for  the  period 
November  1. 1985  through  December  14, 
1985,  may  not  refuse  to  provide 
transportation  service  on  a  non- 
discriminatory basis  to  MGU  for  the 
period  November  1. 1985  through 
December  14, 1985,  under  new  §  284.223 


of  Part  284  of  the  Commission's 
Regulations. 

By  the  Commission. 
William  H.  Zietz, 
Acting  Secretary. 
[PR  Doc.  85-28537  Filed  11-29-85;  8:45  am) 
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18  CFR  Part  284 

[Docket  No.  RM85-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  November  13, 1985. 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Order  Granting  Request  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284.  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act. 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Carnegie  Natural  Gas  Company, 
the  Commission  issues  this  order 
clarifying  Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985.  ■ 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Biancardi,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E.,  Washington.  D.C. 
20426,  (202)  357-5418. 

SUPPt^MENTARY  INFORMATION: 

Order  Granting  Request  for  Clarification 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman;  A.G.  Sousa.  Charles  G. 
Stalon,  Charles  A  Trabandt  and  C.  M.  Naeve. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(Carnegie  Natural  Gas  Company)  Docket  No. 
RM8S-1-000  (Parts  A-D). 

Issued  November  13, 1985. 

By  letter  dated  and  filed  November  6. 
1985  Carnegie  Natural  Gas  Company 
requested  the  Commission: 

To  indicate  whether  a  pipeline  may  initiate 
§  284.221  transactions  prior  to  December  15. 
1985  and  terminate  them  prior  to  said  date 
without  triggering  the  contract  demand  and 
conversion  rights  in  Section  284.10;  and  that 
the  non-discriminatory  access  conditions 
under  S  284.8  or  {  284.9  and  the  rate  condition 
under  S  284.7  would  also  cease  to  apply  after 
termination  on  December  15, 1985. 
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In  a  previous  order, '  we  indicated  that 
a  pipeline  may  initiate  new 
transportation  arrangements  under  a 
new  blanket  certiHcate  issued  pursuant 
to  Order  No.  436,*  consistent  with  the 
Commission's  discussion  in  the 
preamble.  The  rules  governing  a  request 
to  terminate  all  service  under  a  new 
subpart  G  blanket  certificate  are  the 
same  basic  rules  as  apply  whenever  a 
pipeUne  seeks  to  discontinue  a 
particular  service.  See  18  CFR  157.1& 

The  Commission  will  review  these 
requests  on  a  case-by-case  basis  exactly 
as  it  did  under  pre-existing  regulations.' 
Therefore,  consistent  with  {  157.18,  a 
pipeline  may  terminate  transactions 
initiated  pursuant  to  a  new  blanket 
certificate  without  triggering  the 
contract  demand  and  conversion  rights 
in  9  284.ia  if  its  applies  for  and  the 
Commission  grants  appropriate 
abandonment  authorization  prior  to 
December  15. 1985.  Sections  284.7, 284.8 
and  284.9  would  also  cease  to  apply 
after  such  termination. 

By  the  Commission. 
Kanneth  F.  Plumb, 
Secretary. 

IFR  Doc.  85-28521  Filed  11-29-85;  8:45  am) 
BaXJNQ  COOE  6717-01-tl 


18  CFR  Part  284 

[Docket  No.  RIM5-1-000  (Parts  A-D)) 

Regulation  of  Natural  Gaa  PtpaNnes 
After  Partial  Decontrol 

Issued  November  8, 1985 
agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Granting  Request  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42.408 
(Oct.  18, 1965).  In  amending  its 
regulations  in  this  Part  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  El  Paso  Natural  Gas  Company, 
the  Commission  issues  this  order 
clarifying  Order  No.  436. 


■  Regulation  of  Natural  Gaa  Pip«Hne«  After  Partial 
Wellhead  Decontrol  (Columbia  Gas  Transmission 
Corp.).  Order  Granting  Request  Fot  Clarificatioo. 
October  31. 1985. 

*S3  FERC  section  61,007.  SO  FR  42400  (October  18. 
198H 

*  SO  FR  42434  (October  18. 1965). 


CPFECnvc  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1965. 
FOII  FURTHER  INFORMATION  CONTACT 

Jack  Kendall  Federal  Eneigy  Regulatory 
Commission,  825  North  Capitol  Street 
N£.,  Washington.  D.C  20426,  (202)  357- 
8582. 

SUPPLEMENTARY  information: 

Order  Granting  Request  for  Clarification 

Before  Commissioners:  Raymond  ). 
O'Connor.  Chairman:  A.G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  CJ^.  Naeve. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(El  Paso  Natura!  Gas  Company):  Docket  No. 
RM85-1-000  (Parts  A-D). 

Issued  November  8, 1985. 

El  Paso  has  filed  a  request  for 
clarification  concerning  whether  it  has 
complied  with  all  applicable  reporting 
requirements  as  stated  in  the  order  of 
the  Commission  issued  October  31, 1985, 
concerning  transportation  by  El  Paso 
under  section  311  of  the  Natural  Gas 
Policy  Act. 

El  Paso's  concern  stems  from  the 
timing  of  the  subsequent  report 
requirement  under  former  Rule 
284.106(b).  With  respect  to  the 
transactions  at  issue  El  Paso  had  filed 
both  the  48-hour  report  and  the  initial 
full  report  required  by  the  regulations, 
but  bad  not  yet  filed  the  subsequent 
report  showing  a  change  in  the 
information  previously  submitted. 

El  Paso  is  incorrect  in  so  far  as  it 
urges  that  the  reporting  requirement  of 
S  284.106(b)  does  not  apply  to  the 
transactions  at  issue.  However,  the 
Commission  accepts  the  information 
contained  in  El  Paso's  most  recent 
request  for  clarification  as  the 
subsequent  report  so  required. 
Therefore,  El  Paso  has  satisfied  the 
reporting  requirement  of  former 
§  284.108(b). 

Therefore,  assimiing  that  the 
transportation  service  in  question  was 
otherwise  authorized  and  commenced 
on  or  before  October  9, 1985,  that 
service  may  be  continue  under  the  terms 
and  conditions  that  applied  prior  to 
November  1, 1985;  however,  the  rate 
conditon  (§  284.7)  and  the  reporting 
requirements  (8  284.106)  of  the  new 
regulations  apply  to  this  service.  The 
service  may  alao  be  continued  only  for 
the  term  of  the  authorized  transportation 
arrangement  as  it  was  in  effect  on 
October  9. 1985.  or  until  October  9. 1987. 
whichever  is  earlier. 

By  the  Commission. 
Lois  D.  Casiwn. 
Acting  Secretary. 

[FR  Dog.  85-28523  Ffled  11-29-8S:  »45  am) 
•luma  cooc  s7i7-«t-« 


18  CFR  Part  2S4 

[Dockat  No.  RMSS-I-OOO  (Pwts  A-0)1 

Regulation  of  Matural  Gee  PlpeHnea 
After  Partial  Decontrol 

Issued  November  13, 1985. 

AOENCV:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  Granting  Request  for 
Clarification. 

summary:  On  Octobw  9, 1985,  &e 
Commission  issued  Order  No.  436.  a 
Final  Rule  amending  its  regulations  in, 
among  others,  Part  284,  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Tex-La  Gas  Company,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Ameson,  Federal  Energy  Regulatwy 

Commission.  825  North  Capitol  Street 

NJL.  Washington.  D.C.  20426.  (202)  357- 

8570. 

SUPPLEMENTARY  INPORMATKNt: 

Order  Granting  Request  for  Clarification 

Before  Commissioners:  Raymond^. 
O'Connor,  Chairman:  A  G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(Tex-La  Gas  Company):  Docket  No.  RM85-1- 
000  (Parts  A-D). 

Issued  November  13, 1985. 

On  November  1, 1985,  Tex-La  Gas 
Company  (Tex-La)  filed  a  request  for 
clarification  concerning  the  impact  of 
Order  No.  436  '  on  United  Gas  Pipe  Line 
Company's  (United)  request  for  waiver 
of  the  30Klay  initial  filing  period  for  self- 
implementing  transactions  imder  section 
311  of  the  Natural  Gas  Policy  Act  of 
1978.  Tex-La  also  requests  clarification 
that  a  natural  gas  transportation  service 
performed  by  United  falls  within  the 
scope  of  the  transition  provisions  of 
Order  No.  436. 

United  commenced  transporting  gas 
for  Tex-La  on  July  19, 19K,  under 
S  284.102  of  the  Commission's 
Regulations.  The  30-day  repwt  for  this 
transaction  was  due  to  be  filed  on 
Angust  18. 1985  United  filed  its  report 


•  V)  FR  42400  (Octoher  IS  1985). 
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1915 


30-iay 


-La 


2  84.' 


on  August  23 
waiver  of  the 

Inasmuch  as 
service  for  Tex 
commenced  undi 
procedures  of  § 
9. 1985.  the 
transition 
Commission's 

By  the  Comm 
Lois  D.  Cashell. 

Acting  Secretary. 
I FR  Doc  85-28526 
BIUJNG  COOe  •717-«liM 


,  and  requested  a 
filing  requirement, 
l^iited's  transportation 
was  authorized  and 
r  the  self-implementing 
102  prior  to  October 
servite  qualifies  under  the 
provisions  of  §  284.105  of  the 
ations. 


Re  ;u1e 


iissi  >n, 


I  iled  11-29-85:  8:45  am] 


agency:  Federal 
Commission,  DOt 


ACTKMC  Order  Diiying 
Declaratory  Orde  r 
and  Granting,  in 
Clarification. 


summary:  On  Oc 

Commission  issu 


18  CFR  Part  284 

(Docket  No.  RM«s|l-000  (Parts  A-D)] 

Regulation  of  Na  tural  Gas  Pipelines 
After  Partial  Dec  iKitrol 

issued  October  3<  i,  1985. 

•inergy  Regulatory 


Petition  For 
and  Denying,  in  Part. 
1  'art.  Motion  for 


ober  9, 1985,  the 
i«  d  Order  No.  436.  a 
Final  Rule  amend  ng  its  regulations  in, 
among  others,  Pai  t  284,  50  FR  42408 
amending  its 
Part,  the  Commission 


(Oct.  18, 1985).  In 
regulations  in  this 
adopted  a  simplif  ed  transportation 


program,  includin  {  blanket  certificates 


under  section  7  o 


and  transportatio  i  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  res  ponse  to  a  petition 
filed  by  El  Paso  N  itural  Gas  Company, 
the  Commission  ii  sues  this  order 
clarifying  Order  ^  o.  436. 


EFFECTIVE  DATE: '  h 

Part  284  were  effe  ctive 


INFC  ftMATION  I 


FOn  FURTHER 

Jack  O.  Kendall, 
Regulatory  Commtss 
Capitol  Street.  N. 
20426.  (202)  357-8$82 

SUPPI^MENTARY  INFORMATION: 


CONTACT: 

Ijederal  Energy 
ion,  825  North 
.,  Washington.  D.C. 


Order  Denying  Petition 
Order  and  Denyin  g, 
Granting,  in  Part. 
Clarification 


Before  Commi 
O'Connor,  Chairma 
Charles  G.  Stalon. 

In  the  matter  of 
Pipelines  After  Parti 
(El  Paso  Natural  Gai 
RM85-1-000  (Parts 

issued  October  30 


the  Natural  Gas  Act, 


e  amendments  to 
October  9, 1985, 


For  Declaratory 
in  Part,  and 
Motion  for 


ssicfiers:  Raymond  J. 
A.  C.  Sousa  and 


111 


R^ulation  of  Natural  Gas 
1  Wellhead  Decontrol 
Company):  Docket  No. 
-D). 

1985. 


On  October  22. 1985.  El  Paso  Natural 
Gas  Company  filed  a  petition  for  a 
declaratory  order  or.  in  the  alternative, 
clarification:  (1)  That  El  Paso  is 
permitted,  pursuant  to  §  284.105  of  the 
Commission's  Regulations,  to  perform 
on  and  after  November  1, 1985.  certain 
interruptible  transportation  services 
pursuant  to  verbal  agreements  entered 
into  prior  to  October  9, 1985,  without 
becoming  subject  to  the  non- 
discriminatory access  conditions  that 
will  become  effective  November  1. 1985; 
and  (2)  that  Order  No.  436  •  permits 
pipelines  to  provide  transportation 
services  for  more  than  one  month  after 
November  1. 1985.  if  their  underlying 
written  and  verbal  contracts  entered 
into  prior  to  October  9. 1985  provide  for 
renewal  of  such  transportation 
agreements  on  a  month-to-month  basis, 
without  becoming  subject  to  the  non- 
discriminatory access  conditions.* 

El  Paso's  petition  for  a  declaratory 
order  providing  that  the  described 
transportation  arrangements  are  eligible, 
pursuant  to  §  284.105.  for 
"grandfathering"  after  November  1. 
1985.  is  denied.  We  will,  however, 
provide  the  following  clarifications. 

(1)  If  transportation  services  were 
being  provided  on  October  9. 1985. 

.  pursuant  to  a  written  contract  executed 
prior  to  that  date,  these  transportation 
services  may  continue  after  November  1. 
1985  if  the  contract  provides  for 
continuation  of  transportation  services 
after  that  date  on  a  month-to-month 
basis.  Such  transportation  is 
grandfathered  under  §  284.105  until  the 
earlier  of  October  9, 1987.  or  the  end  of 
the  final  month  for  which  the  written 
contract,  as  it  was  in  effect  on  October 
9. 1985.  provides  for  extension  or 
renewal  on  a  month-to-month  basis. 
Such  transportation  will  not  subject  a 
pipeline  to  the  non-discriminatory 
access  conditions  of  §§  284.8  and  284.9 
or  customer  contract  reduction  and 
conversion  options  under  §  284.10. 

(2)  In  the  case  of  transportation 
services  on  a  month-to-month  or  other 
basis  that  were  originally  provided  for 
under  a  verbal  agreement  entered  into 
prior  to  October  9. 1985,  but  which  were 
not  commenced  until  after  October  9. 
1985  (but  prior  to  November  1, 1985). 


■  Order  No.  436.  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  33  FERC 
1161.007  (1985).  50  ¥K  42408  (October  18. 1985). 
(hereafter  cited  as  Order  No.  436). 

^Filings  styled  as  motions  to  intervene  in  this 
proceeding  on  El  Paso's  petition  were  filed  by 
Pacific  Gas  and  Electric  Company  (PG&E)  and 
Southern  California  Gas  Company  (SoCal  Gas).  In 
addition,  the  Public  Utilities  Commission  of  the 
State  of  California  (CPUC)  made  a  filing  styled  as 
an  answer  to  El  Paso's  petition.  Pursuant  to 
Procedural  Rule  202  (18  CFR  284.202).  these  filings 
are  being  treated  as  comments  on  El  Paso's  petition. 


continuation  of  such  transportation 
services  by  a  pipeline  on  or  after 
November  1, 1985  will  subject  the 
pipeline  to  the  non-discriminatory 
access  conditions  of  Order  No.  436.  e;yen 
if  a  written  contract  reflecting  the  verbal 
agreement  was  or  is  executed  prior  to 
November  1. 1985.  Clarification  on  this 
point  was  provided  by  the  Commission's 
October  24. 1985  Technical  Corrections 
notice. 

By  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  85-28534  Filed  11-29-85;  8:45  am] 

WLUNG  CODE  (717-01-11 


18  CFR  Part  284 

[Docket  No.  RM85-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  October  31, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission  DOE. 

action:  Order  Granting  Request  for 
Clarification. 

summary:  On  October  9. 1985.  the 
Commission  issued  Order  No.  436.  a 
Final  Rule  amending  its  regulations  in. 
among  others,  Part  284.  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  El  Paso  Natural  Gas  Company, 
the  Commission  issues  this  order 
clarifying  Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

for  further  information  contact: 

Maynard  Ugol,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  (202)  357-8583. 

supplementary  information: 

Order  Granting  Request  for  Clarification 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman:  A.G.  Sousa  and  Charles 
G.  Stalon. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(El  Paso  Natural  Gas  Company);  Docket  No. 
RM85-1-000.  (Parts  A-D). 

Issued  October  31, 1985. 

On  October  31, 1985,  El  Paso  Natural 
Gas  Company  (El  Paso)  filed  a  request 
for  clarification  of  the  effect  of  Order 


BEST  COPY  AVAILABLE 
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No.  436'  with  respect  to  the  continuation 
of  two  transitional  transportation 
arrangements  under  section  311  of  the 
Natural  Gas  Policy  Act  and  f  284.105  of 
the  regulations,  as  effective  November  1, 
1985. 

El  Paso's  transportation  for  both 
Intratex  Gas  Company  (Intratex)  and 
Pacific  Gas  &  Electric  Company  (PG&E) 
had  commenced  prior  to  October  9, 1985. 
In  each  instance,  the  parties  had 
executed  letter  agreements  prior  to  that 
date  to  continue  service  for  an 
additional  two  year  period  into  1987. 
Appropriate  extension  reports  were 
filed  in  accordance  with  SS  284.105  and 
284.106  of  the  regulations,  that  for  the 
Intratex  service  on  July  22, 1985,  and  for 
continued  service  to  PG&E  on  August  1, 
1985. 

Under  {  284.105(b),  an  extension 
became  effective  automatically  unless 
otherwise  ordered  by  the  Commission. 

No  action  has  been  taken  to  modify 
the  proposed  extensions  and  the  time 
therefor  has  expired. 

On  the  basis  of  the  facts  outhned  in 
the  request  for  clarification,  the  copies 
of  the  letter  agreements  appended 
thereto,  and  the  extension  reports,  it  is 
the  Commission's  conclusion  that  these 
two  on-going  transportation  agreements, 
which  were  both  authorized  and 
commenced  prior  to  October  9, 1985, 
may  continue  beyond  November  1, 1985, 
and  through  their  extended  terms  (but 
not  beyond  October  9, 1987)  without 
otherwise  subjecting  El  Paso  to  the  other 
requirements  of  the  new  regulations. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-28535  Filed  11-29-85;  8:45  amj 

BtUJNG  CODE  6717-01-N 

18  CFR  Part  284 

[Docket  No.  RM85-1-000  (Parts  A-O)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  October  30, 1985. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Order  Denying  Request  for 

Clarification. 

summary:  On  October  9, 1965,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284, 50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 


under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Hadson  Gas  Systems  Inc.,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

effective  date:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOn  FURTHER  INFORMATION  CONTACT: 

Paul  Biancardi,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C 
20426,  (202)  357-5418. 
SUPPLEMENTARY  INFORMATION: . 

Order  Denying  Request  for  Clarification 

Before  Commissioners:  Raymond ). 
O'Connor,  Chariman:  A.G.  Sousa  and  Charles 
G.  Stalon. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(Hadson  Gas  Systems,  Inc.);  Docket  No. 
RM85-1-000  (ParU  A-D). 

Issued  October  30, 1985. 

On  October  24. 1985,  pursuant  to 
Rules  212  and  713  of  the  Commission's 
Rules  of  Practice  and  Procedure,' 
Hadson  Gas  Systems,  Inc.,  (Hadson),  a 
natural  gas  gatherer  and  marketer,  filed 
a  request  for  clarification  of  the 
"grandfathering"  provision  in  18  CFR 
284.105(a),  Order  No.  436,'  as  to  whether 
it  allows  amendment  of  "authorized 
transix)rtation  agreements"  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  purpose  for 
such  amendment  would  be  to  allow 
substitution  of  gas  suppliers  and  the 
addition  of  points  where  gas  is  received 
by  the  pipeline  in  the  field. 

Hadson  explains  that  once  a  supplier 
is  determined,  the  transportation 
agreement  is  modified  to  refiect  the  new 
supplier,  the  source  of  the  gas  and  the 
point  of  receipt  by  the  pipeline.  Hadson 
is  concerned  that  if  a  pipeline  elects  to 
"grandfather"  its  transaction  under 
§  284.105,  the  gas  supplies  would  be 
locked  in  for  the  remaining  life  of  the 
section  311  transportation  agreement. 

Section  284.105  "grandfathers" 
transportation  arrangements 
independent  of  purchase  agreements. 
This  section  specifically  limits  the 
"grandfathered"  transportation 
transaction  to  the  transportation 
arrangements  that  existed  on  October  9, 
1985.*  Any  changes  to  those  terms  and 


>  so  FR  4240e  (Octolwr  18, 1986). 


■  18  CFR  385.212  and  18  CFR  385.713.  respecUvely. 

'  50  FR  42408  (October  18, 1985). 

*Ag  issued  on  October  9. 1985,  |  284.105  of  Order 
No.  436  provided  that  on  -going  transportation 
service  authorized  under  Subpart  B  before 
November  1, 1985,  may  be  continued  until  the 
expiration  of  the  transportation  agreement  or 
October  31. 1987.  whid>ever  is  earlier.  On  October 
24, 1985,  the  Commission  issued  a  Technical 


conditions  would  be  considered  an 
initiation  of  a  new  NGPA  section  311 
transportation  transaction  under 
i  284.102. 

By  the  Commission. 
Kenneth  F.  Pluml>, 
Secretary. 

[FR  Doc  85-28536  Filed  11-29-65;  8:45  am] 
MUSM  COOK  •n7-«t-« 

18CFRPart284 

(Docket  Na  RIM5-1-4X)0  (Parts  A-D)] 

Regulation  of  Natural  Qaa  Pipelines 
After  Partial  Decontrol 

Issued  November  1, 1985 

agency:  Federal  Energy  Regulatory 
Commission. 

action:  Order  Granting  Request  for 
Clarification. 

SUMMARY:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simpUfied  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  transcontinental  Gas  Pipe  Line 
Corporation,  the  Commission  issues  this 
order  clarif}ring  Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Christin.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20428,  (202)  357-8522. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Request  for  Clarification 

Before  Commissioners:  Raymond  ). 
O'Connor,  Chairman;  A.G.  Sousa  and  Charies 
G.  Stalon. 

In  the  matter  of  Regulation  of  Natural  Caa 
Pipelines  After  Partial  Wellhead  Decontrol 
(Transcontinental  Gas  Pipe  Line 
Corporation);  Docket  No.  RMS5-l-00a 

Issued  November  1, 1985. 

Transcontinental  Gas  Pipe  Line 
Cotporation  (Transco)  has  requested 
that  we  clarify  the  final  rule  we  issued 
in  Docket  No.  RM85-l-000.> 


Correction  to  Order  No.  438.  One  such  correction 
was  that  the  reference  to  October  31, 1985,  in 
i  284.10S<a)(2),  should  be  October  9. 1985. 
■Order  Na  438.  SO  FR  42408  (October  18. 1985). 


c. 
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Specifically,  it  reqi  ests  that  we  clarify 
that  the  mutual  int(  mt  of  the  parties  as  to 
the  terms  of  certaiq  transportation 
agreements  which  Were  authorized  and 
commenced  under  NGPA  section  311  on 
or  before  October  1 ,  1985,  is  the 
controlling  factor  ii  i  whether  the 
transportation  transactions  qualify  for 
treatment  under  §  :  04.106  of  the 
regulations  promul;  ;ated  in  Docket  No. 
RM85-1-000. 

Transco  states  th  at  the  term 
provisions  in  a  rela  tively  small  portion 
of  its  transportatioi  i  agreements  which 
were  effective  priof  to  or  on  October  9, 
1985,  contain  the  following  or  similar 
language: 

The  agreement  shal   become  effective  on 
the  date  first  written  fbove  and  ahatt 
continue  in  effect  on  4  month-to-morith  basis 
until  October  31. 19851  unless  extended  by 
mutual  agreement  of  Sie  parties.  Either  party 
may  ternunate  this  agreement  by  notice  to 
the  other  party  givenfifteen  days  prior  to  the 
end  of  a  calendar  motjth:  pro%-ided  Seller  can 
terminate  this  agreement  at  any  time  as  a 
result  of  Buyer's  fiailuae  to  provide  the 
affidavit(s)  required  ii  paragraph  21  hereof. 

Transco  further  states  that  at  the  time 
it  and  its  transportation  customers 
executed  agreemems  with  that  or 
similar  language:  thp  parties  intended 
for  the  agreements  to  remain  in  effect 
for  the  maximum  two-year  term 
provided  in  existing  Commission 
regulations  unless  aarlier  terminated  by 
either  of  the  parties|  under  the 
termination  provisions.  According  to 
Transco,  the  October  31, 1985  date  was 
referenced  only  because  of  the  parties' 
anticipation  of  substantial  changes  in 
our  regulations  on  tnat  date.  Any.  it 
says,  only  in  light  of  the  uncertainties 
surrounding  §  284.1^  of  the  new 
regulations  did  Transco  conclude  that 
such  language  could  be  construed  as 
creating  a  term  endiig  on  October  31, 
1985.  It  states  that  s|ich  construction  of 
the  language  does  n|3t  fairly  reflect  the 
intent  of  the  parties] 

Transco  further  alserts  that  the  large 
number  of  Transco  employees  involved 
in  drafting  the  numerous  agreements  led 
to  different  language  being  included  in 
the  term  provisions  pf  the  agreements. 
Only  a  relatively  sn  all  fraction  of  its 
agreements  contain  |the  subject  term 
language,  and  numehius  other 
agreements  for  simijar  transportation 
service  contain  ess^tially  two-year 
term  provisions. 

We  clarify  that,  b  ised  on  the  factual 
assertions  made  by  Transco,  the  service 
agreements  referenqed  above  qualify  for 
treatment  under  §  2^4.105.  Transco, 
however,  must  verif  /  by  affidavit  that 
(1)  the  agreements  ii  i  question  constitute 
a  relatrvety  small  friiction  of  its 
transportation  agret  ments.  (2)  the 


parties  to  the  agreements  intended  that 
the  term  of  such  agreements  would 
continue  beyond  October  31, 1985,  and 
(3)  this  intent  is  reflected  in  Transco's 
remaining  transportation  agreements. 
Transco  shall  file  such  affidavit  not  later 
than  30  days  after  the  date  of  this  order. 

By  the  Commission! 
KenBetn  F.  PIhiud, 
Secretary. 

(FR  Doc.  85-28545  Filed  ll-2»-8S;  8:45  am] 
BtUJNG  cooc  mr-oi-M 

18  CFR  Part  284 

[Docket  No.  RU85-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  PipeOnas 
Aftar  Partial  Decontrot 

Issued  October  31. 1985. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTKMC  Order  Denying  Petitions  for 
Stay. 

SUMMARV:  On  October  9. 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284v  50  FR  42408 
(Oct.  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simpiified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  responses  to  petitions 
filed  by  Natural  Gas  Pipeline  Company 
of  America,  the  American  Gas 
Association,  and  the  Interstate  Natural 
Gas  Association  of  America,  the 
Commission  issues  this  order  clarifying 
Order  No.  43a 

EFFECnve  date:  The  amendments  to 
Part  284  were  ^fective  October  9, 1985. 
FOR  FURTHEI*  INFORMATtON  CONTACT 

Robert  O.  Foerster.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20428,  (202)  357-8317. 

SUPPLEMENTARY  INFORMATION: 
Order  Denying  Petitions  For  Stay 

Before  ConunissioBers:  Raymond  |. 
O'Connor.  Chairman;  A.G.  Sousa  and  Charles 
G.  Stalon. 

in  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol; 
Docket  No.  RM85-1-000. 

issued  October  31. 198&    .         , 

On  October  9, 1985,  we  issued  Order 
No.  436  in  which  we  promulgated 
regulations  governing  the  transportation 
of  natural  gas  in  interstate  commerce. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  the  American  Gas 


Association  (ACA),  and  the  Interstate 
Natural  Gas  Association  of  America 
have  petitioned  us  for  a  stay  of  Order 
No.  436.  As  discussed  below,  we  will 
deny  the  petitions. 

The  gist  of  the  arguments  in  support  of 
the  petitions  for  a  stay  is  that  the 
regulations  will  disrupt  the  natural  gas 
industry  because  they  are  incomplete. 
This  is  true,  they  contend,  because  we 
did  not  issue  new  regulations 
concerning  how  natural  gas  costs  should 
be  billed  despite  the  fact  that  such 
regulations  were  originally 
contemplated  in  our  Nfay  30, 1985  Notice 
of  Proposed  Rulemaking.  According  to 
the  petitioners,  natural  gas  companies 
will  not  be  able  to  make  efficient 
decisions  concerning  transportation 
under  the  new  regulations  without 
knowing  what  billing  mechanism  we 
will  adopt.  Moreover,  they  argue  that 
the  regulations  will  coerce  pipelines  to 
operate  as  common  carriers  and  will 
allow  customers  to  abrogate  their 
service  agreements  with  customers. 

We  are  not  persuaded  by  these 
arguments  to  stay  the  effectiveness  of 
our  regulations.  Section  705  of  the 
Administrative  Procedure  Act 
authorizes  us  to  postpone  the  effective 
date  of  action  taken  when  we  find  that 
justice  so  requires.  We  are  unable  to 
make  that  finding  here. 

In  the  first  place,  the  petitioners  have 
not  shown  that  implementation  of  the 
Order  No.  436  regulations  will  cause 
imminent  irreparable  harm  within  the 
naftiral  gas  industry.  Transportation 
service  authorized  under  section  ^11  of 
the  Natural  Gas  Policy  Act  of  1978  or 
FERC  Order  Nos.  60,  63  and  319 
commenced  on  or  before  October  9, 1985 
has  been  "grandfathered"  until  the 
earlier  of  October  9, 1987,  or  the 
expiration  of  the  authorized  term.  New 
section  311  transactions  must  be 
provided  on  a  non-discriminatory  basis. 
They  can  be  discontinued,  but  that  also 
must  be  done  on  a  non-discriminatory 
basis.  Order  No.  438  also  expressly 
delays  until  150  days  after  February  1, 
1986,  the  conditional  right  of  pipeline 
customers  to  reduce  their  firm  sales 
entitlements  and  delays  until  60  days 
after  that  same  date  their  option  to 
convert  firm  sales  entitlements  to  firm 
transportation  service.  In  addition,  only 
pipelines  commencing  new  transactions 
or  accepting  a  new  blanket  certificate 
beginning  December  15, 1985  are  subject 
to  these  "CD"  reduction  and  conversion 
conditions.  See  new  §  284.10(a).  Thus, 
the  only  transportation  services  that 
must  cease  effective  November  1, 1985 
are  those  under  terms  found  to  be 
unlawful  by  the  Court  of  Appeals  for  the 
D.C.  Circuit  in  Maryland Pec^h's 
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Counsel  v.  F.E.R.C. ,  761  F.2d  780  {D.C. 
Cir.  1985). 

Second,  we  do  not  believe  that  staying 
the  effectiveness  of  Order  No.  436  is  in 
the  public  interest.  As  we  noted  in  the 
order,  the  purpose  of  the  regulations  is 
to  assure  that  commodity  and 
transmission  price  signals  are    . 
transmitted  between  the  wellhead  and 
burner-tip  in  a  manner  that  is  clear  and 
accurate  and  consistent  with  the  Natural 
Gas  Act  requirement  (hat  rates  and 
practices  be  just  and  reasonable  and  not 
unduly  discriminatory  or  preferential. 
The  final  rule  will  secure  to  consumers 
the  benefits  of  competition  in  natural 
gas  markets  consistent  with  both  the 
NGA  and  NGPA.  It  will  achieve  these 
goals  by  establishing  a  framework  for 
setting  just  and  reasonable  rates  and 
practices  for  the  sale  and  transportation 
of  gas  in  interstate  commerce  and  by 
reasonably  conditioning  self- 
implementing  interstate  transportation 
services  under  the  NGA  and  NGPA. 

As  the  petitioners  note,  we  have 
requested  further  conunents  on  the 
revised  proposed  regulations  governing 
the  billing  of  natural  gias  costs.  We  have 
requested  further  comments  by 
November  10, 1985,  and  will  hold  a 
public  hearing  on  the  subject  on  . 
December  11, 1985.  This  action  however, 
does  not  justify  staying  the  effectiveness 
of  the  transportation  regulations.  To 
grant  the  stay  would  deny  to  consumers 
this  winter  the  beneflts  of  market-priced 
gas  supplies  on  a  non-discriminatory 
basis  under  the  Commission's  revised 
transportation  regulations. 

In  light  of  the  foregoing,  we  do  not 
find  that  justice  requires  postponing  the 
effective  date  of  our  Order  No.  438 
regulations,  and  the  petitions  for  a  stay 
are  denied.  •  r 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary.  .'     '^  - 

|FR  Doc.  85-28539  Filedll-;»-85;  8:45  amj 
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18  CFR  Part  284     - 

lOockat  No.  RM8$-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  November  13. 1985.     v- •       •. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Granting  Exemption  and 
Denying  Request  For  Emergency  Waiver 
of  Order  No.  436. 

.summary:  On  October  9. 1985,  the 


Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others,-  Part  284,  50  FR  42408 
(Oct.  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
-  program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  197&  In  response  to  a  petition 
nied  by  Dresser  Industries.  Inc.  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marc  G.  Denkinger.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  (202)  357-9176. 
SUPPLEMENTARY  INFORMATION: 

Order  Granting  Exemption  and  Denying 
Request  for  Emergency  Waiver  of  Order 
No.  436 

Before  Commissioners:  Raymond ). 
O'Connor,  Chaimian;  A.  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  Presser 
Industries.  Inc.);  Docket  No.  RM85-1-000. 
(Parts  A-D) 

Issued  November  13. 1985. 

On  November  7. 1985.  Dresser 
Industries,  Inc.  (Dresser),  requested 
waiver  of  §  284.105(b)  of  the 
Commission  Regulations  to  permit  the 
continuation  of  transportation  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  The  transportation  service 
in  question  did  not  commence  on  or 
prior  to  October  9, 1985. 

In  its  request  for  waiver,  Dresser 
states  that  Tennessee  Gas  Pipeline 
Company  (Tennessee)  agreed  to    . 
transport  gas  under  a  section  311 
arrangement  with  an  intrastate  ~P4>eline, 
Corpus  Christi  Gas  Gathering,  to  a 
facility  owned  by  Baker  Marine 
Corporation  (Baker).'  Baker,  a 
subcontractor  of  Dresser,  is  constructing 
a  compressor  station  pursuant  to  a 
contract  between  Dresser  and  the 
Egyptian  government.  Dresser  states 
that  up  to  640  Mcf  of  gas  per  day  is 
needed  over  a  period  of  four  weeks  to 
test  the  gas  compressors  prior  to 
shipment  to  Egypt.  All  contractual 
arrangements  and  construction  faciHties 


'  On  November  7, 1985,  Digger  also  . 
supplemented  its  request  for  waiver  with  a  letter 
clarifying  that  the  gas  in  question  will  1>e  delivered 
to  Sunburst  Energies.  Inc.  a  Texas  intrastate 
pipeline,  for  its  system  supply.frora  which  the  gas 
will  be  resold  to.Baker.  .      ' 


involving  the  transportation  agreement 
were  completed  before  October  9. 1985, 
but  gas  did  not  flow  under  this 
agreement  until  October  30, 1985. 
Transportation  has  been  halted.  Dresser 
states  that  Tennessee  will  resume 
transportation  only  if  the  requirements 
of  Order  No.  436  are  waived. 

The  requested  waiver,  however,  is 
unnecessary.  The  transportation  in 
question  could  be  performed  under  a 
traditional  certificate  issued  under 
section  7(c)  of  the  Natural  Gas  Act 
Under  section  7(c)(1)(B)  of  the  Act,  the 
Commission  can  grant  an  exemption 
from  the  requirements  of  section  7(c)  of 
the  Act  for  the  temporary  operation  of 
facilities  necessary  to  render  direct 
natural  gas  service  for  use  in  the  testing 
of  new  natural  gas  pipeline  facilities. 
The  service  in  question  involves  a  small 
amount  of  gas  needed  for  testing 
equipment  over  a  short,  well  defined 
period  of  time.  Accordingly,  we  will 
grant  such  an  exemption,  which  is 
consistent  with  approval  of  a  similar 
exemption  in  Caterpillar  Tractor 
Company,  11  FERC  f  61,076  (1900^. 

The  exemption  provided  in  this  order 
shall  be  immediately  eH^ective  and  shall 
terminate  December  15, 1985. 

By  the  Commission. 
KennetlxF.  Plumb, 
Secretary, 
(FR  Doc.  85-28522  Filed  11-29-85;  8:45  am] 

BtLUNQ  COOC  f717^>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 

21  CFR  Part  310 

[Docket  Na  76N-052C] 

Cold,  Cougti,  Allergy,  BronchodHatpr, 
and  Anttasttunatic  Drug  Products  for 
Over-the-Counter  Human  Use; 
Anti^olinerglc  Drug  Products  for 
Over-the-Counter  Human  Use 

Correction 

In  FR  Doc.  85-26688,  beginning  on 
page  46582  in  the  issue  of  Friday, 
Novembers,  1085,  make  the  following 
correction: 

On  page  46585.  Hrat  column,  the  third 
line  should  read:  "After  considering  the 
testimony  presented  at  the  hearing  and 
the  written  comments  submitted  to  the 
record,  in  the". 

9IUJM0  OOOe  IBOB  SI  M 


48372       FadenI  Regbter  /  Vol.  5ft  No.  231  /  Monday.  December  2.  1985  /  Rulea  and  Regulations 


21CFRPartB510, 
MidSSS 


520,  522.  524,  555, 


Aninul  DniQa, 
Products;  Changa 

agency:  Food  and 
action:  Final  rule. 


andRalatad 
of  Sponsor 

[)rug  Administration. 


;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  0f  several  new 
animal  drug  applications  (NADA's)  from 
International  Multitoods  Corp.  to 
ESSARCorp. 

EFFECTIVE  DATE:  December  2. 19B5, 


FORFUrmBI 


i^TKM  CONTACT 


David  L  Gordon.  C  enter  for  Veterinary 
Medicine  (HFV-23a),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  2085^.  301-443-6243. 

SUPPLEMBfTARY  mIoRMATION:  ESSAR 
Corp..  P.O.  Box  15^  Fort  Dodge.  lA 
50501.  has  informed  FDA  that  it  has 
purchased  all  the  a  uets  of  International 
Multifoods  Veterin  uy  Supply  Division, 
including  manufaci  uring  facilities  and 
existing  NADA's.  1  itemational 
Multifoods  Corp.  h  is  confirmed  the 
aquisition  and  chai  ige  of  NADA 
sponsor.  The  NAD^  ^'s  affected  are: 


NADA 

55-002.. 

55-059 

95-2ia. 
12S-0e9. 

107-506. 

t1»m32. 

126-S04. 
132-137. 

45-«1«.. 

118-979 

44-756.. 

120-615 

100-128. 


Product 


CMonnvhanic  il  iniaclion  (100  nNignras/iniS- 


CNoramplwnc  »  WriMs  (50.   100.  250.  «id 

500  miligran  t.  tni  1  gram). 
Onamelhasor*  tabtett  (0  25  milligram). 
Oaonwffiasorw  stsnle  kAMb  (2  rrmgrvm/ 

■to  M)l«&  (50.    100. 


400inKgnins).    \ 

cilral*   chewabl   tablets 
(60.  120.  an^  180  miligrans).         \ 
Mlrofcirazone  <^nttnent  (0.2  parcsnt). 
MMhrazorw  solution    (02    parcwH   awght/ 
volume). 

■niectabla  (200  mllgramc/inB- 

oral  gal  (4  grams/30  grams 

(100  miligranis  and  1 


iustained-reiease  bcka  (8.02 


[10  grams/pound). 


The  diange  of  spbnsor  does  not 
involve  any  changes  in  manufacturing 
facilities,  equipment,  procedures,  or 
production  personn  bL  The  regulations 


are  amended  to  ref 


International  Mu  tifoods  Corp.  is  no 
longer  considered  a  s  a  sponsor  of  any 


approved  NADA's. 


Therefore,  die  firm  is         (2)  *  *  * 


ict  the  new  sponsor. 


removed  from  21  CFR  510.600  and  any 
corresponding  dosage  form  animal  drug 
regulations. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling: 
Reporting  and  recordkeeping 
requirements. 

2LCFRPart520 

Animal  drugs. 
21  CFR  Part  522 

Animal  drugs. 
21  CFR  Part  524 

Animal  drugs. 
21  CFR  Part  555 

Animal  drugs;  Antibiotics. 
2lCFRPart558 

Animal  Drugs;  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Chapter  I  of  21  CFR  is  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512. 701(a).  52  Stat  1055. 
82  Stat  343-351  (21  U.&C  360b.  371(a));  21 
CFR  5.10  and  5.83. 

2.  In  5  510.600  by  removing  the  entry 
in  paragraph  (c)(1)  for  *Tntemational 
Multifoods  Corp.",  and  adding  a  new 
sponsor  entry  alphabetically,  and  in 
paragraph  (c)(2)  by  removing  the  entry 
for  "012518",  and  adding  a  new  entry 
numerically  to  read  as  follows: 

S  510.600    Names,  addrassea.  and  drug 
iaiMlar  codes  ol  sponsors  of  approved 
applications. 


(c) 
(1) 


Mffw  naivw  md  xfcirm 

Drug 
eod» 

ESSAR  Corp..  P.O.  Bm  1590.  Fort  Oodga.  lA 
50501 

063617 

Drug 


Finn  nanw  snd  xtdKii 


063617.... 


ESSAR  Corp..  PC.  Bon  1590.  Fort  Dodge.  lA 
S0SO1 


PART  520-ORAL  30SAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTinCATION 

3.  The  audiority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(1).  82  Stat  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

§5205406    [Amended] 

4.  In  S  520.540b  Dexamethasone 
tablets  and  boluses  in  paragraph  (b)(2) 
by  removing  "012518"  and  inserting  in 
its  place  "053617." 

§  520.622a    [Amended] 

5.  In  §  520.622a  Diethylcarbamazine 
citrate  tablets  in  paragraph  (a)(3)  by 
removing  "012518"  and  inserting  in  its 
place  "053617." 

§  520.622c    [Amended] 

6.  In  §  520.622c  Diethylcarbamazine 
citrate  chewable  tablets  in  paragraph 
(b)(4)  by  removing  "012518"  and 
inserting  in  its  place  "053617." 

§520.1720*    [Amended] 

7.  In  5  520.1720a  Phenylbutazone 
tablets  and  boluses  in  paragraph  (b)(3) 
by  removing  "012518"  and  inserting  in 
its  place  "053617." 

§520.1720d    [Amended] 

a  In  §  520.1720d  Phenylbutazone  gel 
in  paragraph  (b)  by  removing  "012518" 
and  inserting  in  its  place  "053617." 

§  520.2260b    [Amended] 

9.  In  5  520.2260b  Sulfamethazine 
sustained-release  boluses  in  paragraph 
(c)(1)  and  (e)(1)  by  removing  "012518" 
and  inserting  in  its  place  "053617." 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

10.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C 
360b{i)):  21  CFR  5.10  and  5.83. 

§522.540    [Amended] 

11.  In  S  522.540  Dexamethasone 
injection  in  paragraph  (dH2)(i)  by 
removing  "012518"  and  inserting  in  its 
place  "053617." 
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§52t.t7ao  {i 

12.  In  S  S2Z1720  Phenylbutazone 
infection  in  paragraph  (b)ri]  by 
removing  "012518"  and  inserting  in  its 
place  "053617." 

PART  524— OPHTHALMIC  AND 
TOPICAL  E>OSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

13.  The  authority  dtatioo  for  Zl  CFR 
Part  524  continues  to  read  as  follows: 

Autkoiity:  Sec.  &12(i).  ftZ  SUt  347  (21  li&C 

360b{i));  21  CFR  S.)0  and  5.83. 

§524.1Sa0b    [AmwKtwt) 

14.  In  §  524.1580b  Nitrofurazoae 
ointment  in  paragraph  (b)  by  removing 
"012518"  and  inserting  in  its  place 
"053617." 

§524.1S80d    [AmMMted] 

15.  In  S  524.1580d  Nitrofuir^one 
solution  in  paragraph  (b)  by  removing 
"012518"  and  inserting  in  its 
place"053817.'' 

PART  555— CHLORAMPHENICOL 
DRUGS  FOR  ANIMAL  USE 

16.  The  authority  citation  for  21  CFR 
Part  555  continues  to  read  as  follows: 

Andiofity:  Sec.  512,  82  Stat.  343-351  f21 
II.S.C.  360b);  n  CFR  5.10  and  5.83. 

§555.1103    [Ainendwt) 

17.  In  §  555.110a  Chlorampheaicv) 
tablets  in  paragraph  (c)(2)  (iii)  by 
removing  "012518"  and  inserting  in  its 
place  "053617." 

§555.210    (AnMnded)     . 

18.  In  §  555.210  Chloramphenicol 
injection  in  paragraph  (c)(2)  by 
removing  "012518"  and  inserting  in  its 
place  "053617." 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

19.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
use.  360b);  21  CFIJ  5.10  and  5.83. 

§558.625    [Aisended) 

20.  In  §  55a625  Tylosin  in  paragraph 
(b)(39)  by  removing  "012518"  and 
inserting  in  its  place  "053617." 

Dated:  November  22, 1985. 
Richard  A.  Camevale, 
Acting  Associate  Director  for  Scientific 
Evaluation,  Center  for  Veterinary  Medxine. 
[PR  Doc.  85-28498  Filed  11-29-85;  tAb  am] 

BILLING  COee  4W»-»M« 


UNITED  STATES  INFORMATION 
AGENCY 

22CFRPart514 


aoency:  United  States  Information 
Agency. 

:  Modification  of  Final  rule. 


suMMAmr:  The  United  State* 
Information  Agency  (USIA)  is  nMxfifying 
§  514.23(ix)  in  order  to  clarify  iL  It  was 
intended  that  individuals  (firectly 
sponsored  by  the  National  Institutes  of 
Health  (NTH)  be  allowed  to  stay  in  the 
United  States  for  a  period  of  up  to  5 
3rears  in  order  to  complete  their 
programs.  As  presently  written,  the 
language  has  been  misinterpreted  to 
mean  diat  whenever  NBi  gives  a  grant 
or  engages  in  a  contract  or  cooperative 
agreement  with  anodier  institution, 
individuals  in  that  institutioa  would  be 
accorded  the  same  privileges.  This 
modification  is  to  clarify  the  original 
intent  of  die  regulation,  that  the  5  year 
extension  of  stay  is  limited  to 
indhrideals  directly  sponsored  by  NH* 

DATES:  The  modiHcation  to  the  rule  shall 
be  effective  December  2, 1965. 
FOR  FURTHER  INFORMATION  CONTACT 
Merry  i^rmn,  Attorney-Advisor,  United 
States  Information  Agency,  301 4di 
Street  SW.:  Washington.  D.C  20647, 
telephone:  (202)  485-797& 
SUPPtfllENTAflY  infohmation:  Recently, 
the  USIA  received  a  letter  from  NIH 
requesting  that  the  language  of  22  CFR 
514.23(l](ix)  be  amended.  That  section 
addresses  general  limitations  of  stay  to 
insure  that  exchange  visitors  lemaia  in 
the  United  States  otAy  so  long  as 
necessary  to  satisfy  the  objectives  of  the 
program.  22  CFR  514.23{lKix)  defines  the 
limitation  of  stay  for  the  NIH  program,  it 
states: 

(ix)  Research  assistants  spoosoced  onder 
contract,  grant  or  cooperative  agreement  by 
the  National  Institutes  of  i-iealth — 5  years. 

It  has  come  to  our  attention  by  letter 
from  the  NIH  that  this  section  has  been 
misinterpreted  resulting  in  exchange 
visitors  applying  for  extensions  c^  their 
stay  unjustifiably.  The  intention  of  the 
language  is  to  allow  NIH  sponsored 
exchange  visitors  5  years  to  comfrfete 
their  programs. 

It  was  never  the  intention  of  USIA  or 
NIH  to  allow  exchange  visitors  who  are 
engaged  in  research  for  institutions  or 
organizations  receiving  NIH  grants, 
contracts  or  cooperative  agreements  the 
authority  stay  in  the  United  States 
beyond  the  time  envisioned  by  the 
program  imder  which  dtey  originally 
entered  this  county  by  latchmg  en  to 


authority  granted  to  NDi.  It  was  not  the 
intention  of  either  USIA  orNfff  that 
erery  tmiversity  or  research  institution 
in  the  United  States  which  reoefves  a 
grant,  contract,  or  cooperative 
agreement  from  NIH  be  attthortzed  to 
extend  J-1  visas  for  5  years  for  exchange 
visitors  predicated  on  that  grant 
contract  or  cooperative  agieeuient  The 
only  exchange  visitors  whom  the 
regulation  is  meant  to  cover,  are  those 
who  are  directly  sponsored  by  NIH 
diRwgfa  its  Fogarty  InkeiaatieBal  Ccater. 
Thus,  qoalifying  langD€kge  is  added  to 
that  section. 

List  of  Subjects  in  22  CFR  Port  514 

Cultural  exchange  pro-ams. 

PART  St4    tAMENDEDl 

Accordingly,  the  following 
modification  to  Chapter  V.  Part  514  of 
Title  22.  Code  of  Federal  Regulations  is 
made. 

1.  The  authority  citation  for  Part  514, 
§  514.23  continues  to  read  as  follows: 

Aalbority:  (Sec.  804(1).  United  States 
Information  and  Edacattoaal  ExdMBfe  Act  of 
1948,  as  amended  (86  StaL  483,  as  amendad; 
22  U.S.C.  1474(1),  as  amended;  Pub.  L  97-118. 
75  Stat.  527,  534,  535;  8  U.S.C.  n«fa)tlSMD: 
95  Stat.  1611, 1612. 1613  (8  U.S.C 
1182(a)(1^(}».  Reorg.  Plan  No.  2  of  1977;  E.O. 
12048  of  March  27. 1978:  Pub.  L I7-24I,  9S 
Stat.  291:  USIA  Delegation  Order  No.  83-5  f48 
FR240O)) 

2.  Section  514.23  is  amended  by 
revising  paragraph  (a)(lXix)^  to  read  as 
follows: 


§514.23 

(a)  *  *  * 

(1)  *  *  * 

(ix)  Research  assistants  directly 
sponsored  by  the  Exchange  Visitor 
Ihogram  of  the  National  Institutes  of 
Health  administered  by  the  Fogarty 
International  Center  by  contract  grant 
or  cooperative  agreement  under  Program 
G-5-111— 5  years. 

Dated:  November  5. 1985. 
Thomas  E.  Harvey, 

General  Counsel  and  Congreuianal  Liaison 
United  States  Information  Agency. 
[FR  Doc.  85-28272  Filed  11-2B-85: 8:45  am] 
Btixmo  CODE  saao-oi-M 


22  CFR  Part  514 
Exchange  Visitor  Program 

AOENCT:  United  States  Information 
Agency. 

action:  Suspensiwi  of  regulation. 
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I  November  5, 1985 

iding  alleges  that  it 
^ply  with  the 

It: 

ue  a  fonn  IAP-66  for         30  CFR  Part  904 


r.  The  United  States 
Information  Agency  published  an 
interim  rule  at  48  F>1  50707.  November  3. 
1983,  which,  in  adcltion  to  other 
changes,  updated  tne  minimum 
requirements  for  designating  Teenage 
Exchange  Visitor  lYograms.  In  a  letter 
dated  November  5. 1985,  the  Youth  For 
Understanding  reqiested  a  waiver  of 
one  provision  of  511.13(b)(7).  This  rule 
suspends  said  provision  until  further 
notice.  I 

OATCS:  The  suspension  shall  be  effective 
December  2, 1985,  ind  shall  remain  in 
effect  until  publication  of  a  subsequent 
notice. 

FON  FURTHEII  MFOMMATION  CONTACT: 
Merry  Lymn,  Attorf  ey-Advisor,  United 
States  Information  Agency,  301  Fourth 
Street.  SW.,  Washiigtoa  D.C.  20547. 
(202)  485-797a 

SUPPLEMENTAftV  mrOIMIATKMl:  The 
United  States  Inforfiation  Agency 
published  an  interiip  rule  at  48  FR  50707, 
November  3, 1983  a^d  codified  at  22 
CFR  514.13(b)(7). 
By  letter  receivi 
Youth  For  Underst. 
is  impossible  to  coi 
following  requiremi 

"No  sponsor  shall  i; 
an  Exchange  Visitor  student  without 
including  on  the  fonn  fe  notation  giving  the 
name  and  address  of  a  host  with  which  he  or 
she  is  to  l>e  placed."    i 

Youth  For  Understanding  requested  a 
waiver  of  the  regulation.  There  is  no 
provision  in  the  regulation  for  waiver  for 
a  particular  organization.  Thus, 
suspension  of  the  provision  in  the 
regulation  itself,  applicable  to  all 
teenager  exchange  Organizations,  is 
necessary. 

Upon  investigatic  a  into  Youtfi  For 
Understanding  alle{  ations,  it  will  be 
determined  whethei  the  provision 
should  be  re-promulgated. 

List  of  Subjects  in  2 1  CFR  Part  514 

Cultural  exchangt  1  programs. 
Dated  November  16  1985. 
Thomas  E.  Harvay, 

General  Counsel  and  i  'ongressional  Liaison. 

PART  514— (AMENPED] 

Accordingly,  pursbant  to  the 
foregoing,  22  CFR  Pi  irt  514  is  amended 
as  set  forth  below: 

1.  The  authority  c  tation  for  Part  514 
continues  to  read  a^  follows: 

Authority:  (Sec.  4,  63  Stat.  Ill;  sees.  102, 
109  (a),  (b).  (d).  75  Statt  527,  534.  535;  sees. 
101(a)(15)(n.  104(a).  21^(e}.  66  Stat.  166. 174. 
182, 184;  sec  2.  84  Stall  116, 117;  22  U.S.C. 
2658,  2452;  (8  U.S.C.  llbl(a)(15)(J),  1104(a), 
1182(e).  1258);  Reorgaiization  Plan  No.  2  of 
1977;  Executive  Order  12048  of  March  27, 


1978;  the  United  States  Information  Agency 
Authorization  Act,  Fiscal  Years  1982  and 
1983.  Pub.  L  97-241.  Title  ID.  August  24. 1982; 
Pub.  L  97-116.  75  Stat.  527,  534.  535;  8  U.S.C. 
1101(a)(15)(J);  95  Stat.  1611. 1612. 1613  (8 
U.S.C.4182(a){15)(J)}.  Reorg.  Plan  No.  2  of 
1977;  E.0. 12048  of  March  27, 1978;  Pub.  L  97- 
241,  96  Stat.  291:  sec.  101(a)(15){J). 
Immigration  and  Nationality  Act,  6  U.S.C. 
1101(a)(15)(]);  Manual  Educational  and 
Cultural  Exchange  Act  of  1961.  as  amended. 
22  U.S.C.  2451:  Reorganization  Act  No.  2  of 
1977;  E.0. 12048:  and  Delegation  Order  No. 
83-5  FR  2490}  ^ 

§514.13    [AmMtdMl] 

2.  Section  514.13(b)(7)  is  amended  by 
suspending  the  following  provision  until 
further  notice. 

"No  sponsor  shall  issue  a  form  IAP-66 
for  an  Exchange  Visitor  student  without 
including  on  the  form  a  notation  giving 
the  name  and  address  of  a  host  vdth 
which  he  or  she  is  to  be  placed." 

[FR  Doc.  85-28424  Filed  11-29-85:  8:45  am] 
BIUJNG  COOC  •23IM>1-ll 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


Approval  of  Permanent  Program 
Amendment  From  ttie  State  of 
Arkansas  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  Arkansas  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Arkansas  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
establishes  a  program  for  blaster 
training,  examination  and  certiHcation. 
and  revises  performance  standards  for 
the  use  of  explosives. 

On  December  17. 1984.  Arkansas 
submitted  to  OSM  pursuant  to  30  CFR 
732.17,  an  amendment  to  the  Arkansas 
regulatory  program  which  establishes  a 
blaster  training  and  certification 
program  and  amends  performance 
standards  for  the  use  of  explosives. 

On  March  7, 1985,  OSM  announced 
receipt  of  the  amendment  on  the 
proposed  program  amendments  [50  FR 
9286].  Following  the  close  of  public 
comment.  OSM.  on  April  4. 1985,  sent  a 
letter  (AR-283)  to  the  Arkansas 
Department  of  Pollution  Control  and 


Ecology  (ADPCE)  informing  the  State 
that  OSM  had  reviewed  the 
amendments  and  had  identified  certain 
deficiencies. 

On  May  10, 1985,  Arkansas  submitted 
to  OSM  revised  proposed  program 
amendments  for  the  blaster  certification 
program  and  performance  standards  for 
the  use  of  explosives  (AR-289).  On  June 
13, 1985,  OSM  reopened  the  public 
comment  period  on  the  revised  program 
amendments  [50  FR  24782], 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations  and 
is  approving  them.  The  Federal  rules  at 
30  CFR  Part  904  codifying  decisions 
concerning  the  Arkansas  program  are 
being  amended  to  implement  this  action. 

This  final  rule  is  being  made  elective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  December  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  H.  Moncrief,  Field  Office 
Director,  Tulsa  Field  Office,  Office  of 
Surface  Mining,  333  West  4th  Street. 
Room  3432.  Tulsa,  Oklahoma  74103; 
Telephone:  (918)  745-7927. 

SUPPLEMENTARY  INFORMATION:  , 

I.  Background  on  the  Arkansas  State 
Program 

On  February  19, 1980,  Arkansas 
submitted  its  proposed  regulatory 
program  to  OSM.  On  November  21, 1980, 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732, 
the  Secretary  approved  the  program 
subject  to  the  corrections  of  four  minor 
deficiencies.  Program  approval  was 
effective  November  21. 1980  (45  FR 
77003-77013). 

II.  Background  on  Proposed 
Amendments 

Concerning  the  proposed  blaster 
certification  program,  on  March  4, 1983, 
*OSM  issued  final  rules  effective  April 
14, 1983,  establishing  the  Federal 
standards  for  the  training  and 
certification  of  blasters  at  30  CFR  part 
850  (48  FR  9486).  Section  850.12  of  these 
regulations  stipulates  that  the  regulatory 
authority  in  each  State  with  an 
approved  program  under  SMCRA  shall 
develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
directly  responsible  for  the  use  of 
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explosives  in  a  surface  coal  mming 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM* t 
rules  at  30  CFR  Part  850,  whichever  is 
later. 

Arkansas  submitted  to  OSM  on 
December  17, 1984,  amendments  to  the 
Arkansas  regulatory  program  to 
establish  a  blaster  training, 
examination,  and  certification  program 
and  to  amend  performance  standards 
for  the  use  of  explosives. 

On  March  7, 1985,  O^f  announced 
receipt  of  the  amendments,  a  public 
comment  period  and  the  opportunity  to 
request  a  public  heamg  on  die  proposed 
amendments  [50  FR  9286J.  Since  no  one 
requested  a  hearing  none  was  held.  The 
public  comment  period  ended  April  8. 
1985.  No  public  comments  were  received 
during  the  comment  period. 

On  April  14, 1965,  OSM  sent  a  lettCT 
(AR-283)  to  the  ADPCE  informing  the 
State  that  OS«4  had  reviewed  the 
amendments  and  had  identified -certani 
deficiencies.  The  ^ate  (rf  Arkansas  was 
provided  the  of^mrtunity  to  respond 
within  30  days  to  address  OSNTs 
coDcema  On  May  10. 1965.  Arkansas 
submitted  to  OSM  revised  proposed 
program  amendments  for  a  blaster 
training,  examination,  and  certification 
program  and  the  performance  standards 
for  the  use  of  explosives  (AR-288). 

OSM  reopened  the  public  commeat 
period  on  Jane  13, 1985,  on  the  revised 
program  amendments  |50  FR  247892).  No 
public  comments  were  received  during 
the  comraent  period  which  ended  July 
15.1985. 

On  November  1, 1985,  OSM  completed 
its  review  of  Arkansas'  revised  blaster 
certification  examination  and 
determined  it  to  adequately  address  the 
Federal  requirements  at  30  CFR  Part  85a 

III.  Director's  Finings 

In  accordance  with  SMCRA  and  30 
CFR  732.15  and  73Z17,  the  Director  finds 
that  the  program  amendment 
establishing  a  program  for  blaster 
training,  examination,  and  certification 
submitted  by  Arkansas  on  December  17. 
1984,  as  revised  on  May  10. 1985.  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  Vn.  as  discussed  below.  The 
program  amendment  revising  the  State's 
regulations  for  the  performance 
standards  on  the  use  of  explosives 
meets  the  requirements  of  SMCRA  and 
30  CFR  Chapter  VH.  as  discussed  below. 

A.  Blaster  Certification 

The  Aricansas  submission  provides 
that  the  ADPCE  will  be  responsible  for 
the  training,  examination,  and 
certification  of  blasters  within  the  State 
in  accordance  with  Part  850  and 


S  S  8Sai3, 850.14.  and  850J5  oi  the  State 

regulations.  The  Director  finds  that  the 
regulations  as  submitted  on  December 
17, 1984,  and  as  revised  on  May  10, 1985, 
are  no  less  effective  than  the  Federal 
blaster  training,  examinatkHi.  and 
certification  requirements  at  30  CFR  Part 
850.  Further,  itm  Director  finds  that 
Arkansas'  blasting  examination  as 
revised  on  Novei^ier  1, 1985, 
adequately  addresses  the  Federal 
requirements  at  30  CFR  Part  850. 

General 

The  Arkansas  submission  included, 
along  with  the  rules  for  blaster  training, 
examinatkui,  and  certification  in 
Arkansas,  narrative  descriptions  of  die 
division  of  responsibihties  onder  the 
program.  The  training  narrative  exi^atns 
that  ADPCE  will  conduct  blaster 
training  dirough  the  services  provided 
by  the  Oklahoma  Mining  Training 
Institute  (OMTIJ  of  Krebbs.  Oklahoma. 
The  course  offered  by  OMTI  will 
provide  training  and  discussion  of  the 
practical  applicatioof  of  the 
requirements  located  at  30  CFR  850.13. 
The  testing  narrative  describes  the 
process  by  which  ADPCE  through  the 
services  of  OMTI  will  administer  the 
testing  for  blasting  certification.  The 
certification  narrative  describes  fte 
process  by  which  ADPCE  will 
administer  the  certification  of  blasters. 
ADPCE  will,  after  the  review  of  records, 
certify  qnaified  applicants  who 
successfolty  complete  tfie  training  and 
testing  progremi  and  who  have 
demonstrated  to  the  satisfaction  ol 
ADPCE's  Surface  Mining  and 
Reclamation  Division  [SMRD]  the 
experi«ice  and  competence  necessary 
in  the  handling  and  use  of  explosivee. 

Training 

The  Arkansas  regulations  at  $  850.13 
establishes  requirements  and. 
procedures  for  the  training  of  blasters 
which  are  no  less  effective  than  30  CFR 
850.13  which  sets  forth  die  minimum 
requirements  for  training  of  candidates 
for  blaster  certification. 

Examination 

Arkansas  regulations  at  850.14 
establish  the  procedures  and 
requirements  for  examination  of 
blasters.  The  Arkansas  Master  training 
program  will  require  applicants  to  meet 
certain  criteria  befwe  being  citified. 
Some  of  the  criteria  include  screening 
the  ai^licants  to  ensure  their 
competency  in  the  use  of  expfesives. 
verifying  that  applicants  have  adequate 
practical  field  experience  necessary  to 
accept  the  resp<asibiUty  for  blasting 
operations  and  that  ai^licants  are 
examined  at  a  minimum,  in  ^  topics 


set  forth  in  30  CFR  8SO.iaO>)-  The  State 
regulations  are  no  less  effective  than  the 
requirements  of  the  Federal  regulations 
at  30  CFR  850.14. 

Certification 

The  Arkansas  regulations  at  850.15 
provide  that  certification  ^lall  be  for  a 
period  of  diree  year*  and  recertification 
of  blasters  will  occur  prior  to  the 
expiration  of  the  cmcnt  certification. 
With  regard  to  sBspenakm  aad 
revocation,  the  Arkansas  regviatians  «l 
85ai5  provide  that  the  ADPCE. 
Mlowing  written  notice  and  as 
opportunity  for  a  hearing,  and  upon 
findings  of  willful  conduct,  will  have  the 
authority  to  suspend  or  revoke  the 
certification  of  a  blaster  during  the  term 
of  the  certification  for  various  reasons. 
Reasons  for  such  actions  iitcbde-  the 
non-compliance  with  any  order  of  the 
ADPCE;  unlawful  nae  in  die  work  place 
of,  or  current  addition  to,  alcoht^ 
narcotics,  or  other  dangerous  drugs; 
violation  of  any  provision  of  the  Federal 
or  State  explosive  laws  or  regulations; 
and  providing  false  information  or 
misrepresentation  to  obtain 
certification.  The  Arkansas  regulations 
at  850.15(d}  require  that  certified 
blasters  shall  take  every  reasonable 
precantion  to  protect  their  certificates 
from  loss,  theft,  or  unauthorized 
dapbcaticn.  Arkansas  regi^tioos  ai 
850.15(e)  provide  ADPCE  with  the 
authority  for  requiring  specific 
conditions  for  blasters  to  maintain  their 
certification.  The  Director  finds  the 
provisimis  of  the  Aricansas  regidatioQS 
no  less  effective  than  the  Fcdeiai 
regulations  at  30  CFR  SSaiS. 

B.  Performance  Standards  for  Use  of 
Explosives 

The  Arkansas  submission  inrliiried 
proposed  revisions  to  the  Arkansas 
regulations  governing  the  use  of 
explosives.  The  Director  finds  the 
Arkansas  regulations  govermng  the  ose 
of  explosives  located  at  816.61-5, 
816.61-U,  816.62,  816.64.  816.65,  816.67 
and  816.68,  identified  below,  are  no  less 
effective  Aan  the  Federal  regulations  at 
30  CFR  816.61-68,  817.61-68. 

816.61-S:    General  Requirements  for 

Surface  Nfining  Activities 
816.61-U:    General  Requirements  for 

Underground  Kfoing  Activities 
816.62:    Pre-Blasting  Sorvey 
816.64:    Public  Notice  c^Blasting 

Sdiedale,  Smfece/Undeigromid         *~ 

Mining  Activities 
Sie.e4-U:    PabhcNcOioe  of  Blasting 

Schedule.  Underground  MiaiBg 
816.65:    Surface  Blasting  Requirenents 
810,07^    Seismographic  Measurements 
816.68:    Records  of  Bleating  Operations 
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IV.  Public  Commi  tnts 

Pursuant  to  Se<  tion  503(b)  of  SMCRA 
and  30  CFR  732.17(h){10)(i).  of  those 
Federal  agencies  invited  to  comment, 
aduiowledgmenti  were  received  from 
the  Department  of  Agriculture,  Forest 
Service;  the  Department  of  the  Army. 
Office  of  the  Chief  of  Engineers;  the 
Department  of  th4  Interior.  U.S.  Fish  and 
Wildlife  Service,  ^ureau  of  Land 
Management.  Burteau  of  Mines.  National 
Park  Service  and  LJ.S.  Geological 
Survey;  and  the  E  epartment  of  Labor, 
Mine  Safety  and  1  lealth  Administration. 
The  comments  vw<  re  limited  and  did  not 
identify  any  defic  encies  in  the  proposed 
amendment.  The  i  lisclosure  of  Federal 
•  agency  comments  is  made  pursuant  to 
Section  503(b)(1)  ( .f  SMCRA  and  30  CFR 
732.17(h)(10)(i). 

V.  Director'*  Dedi  lion 

The  Director,  b)  ised  on  the  above 
findings,  is  appro^  ing  the  December  17. 
1984  amendment  «s  revised  on  May  10. 
1985.  The  Director  is  amending  Part  904 
of  30  CFR  Chapte^  VQ  to  implement  this 
decision. 

VI.  Procedural  Re  ]uirements 

1.  Compliance  » 'ith  the  National 
Environmental  Po  Ucy  Act  The 
Secretary  has  determined  that,  pursuant 
to  Section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  enviroiunental  impact 
statement  need  bd  prepared  on  this 
.'ulemaking. 

2.  Executive  On  JerNo.  12291  and  the 
Regulatory  Flexib  lity  Act:  On  August 
28. 1981.  the  Offia :  of  Management  and 
Budget  (OMB)  grajited  OSM  an 
exemption  from  S(  ctions  3,  4.  7.  and  8  of 
Executive  Order  1 J291  for  actions 
directly  related  to  approval  or 
conditional  appro^  al  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  prepi  iration  of  a  Regulatory 
Impact  Analysis  a  id  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  tl;  is  rule  will  not  have  a 
significant  econon  ic  effect  on  a 
substantial  numbe  r  of  small  entities 
under  the  Regulat(  ry  Flexibility  Act  (5 
\i.S.C.m\etseq.). 

This  rule  will  nc  t  impose  any 
requirements:  rath»r.  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  F  sderal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Rt  duction  Act:  This  rule 
does  not  contain  ii  formation  collection 
requirements  whic  i  require  approval  by 
the  Office  of  Mans  gement  and  Budget 
under  44  U.S.C  39  I7. 


List  of  Subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Date:  November  25. 1985. 
James  W.  Workman, 

Director,  Off  ice  of  Surface  Mining. 

PART  904— ARKANSAS 

30  CFR  Part  904  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  904 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201e/se9.}. 

2.  30  CFR  Part  904.15  is  amended  by 
adding  a  new  paragraph  (c)  as  follows: 

S  904.15    Approval  of  regulatory  program 
amendments 


(c)  The  following  amendments 
submitted  to  OSM  on  December  17. 
1984,  and  revised  on  May  10, 1985  are 
approved  effective  December  2, 1985 
provided  that  they  are  adopted  in  the 
form  submitted  and  reviewed  by  OSM: 
Revisions  to  Arkansas  regulations 
governing  the  use  of  explosives,  as 
contained  in  816.61-S.  816.61-U.  616.62. 
816:64.  816.64-U,  816.65,  816.67,  and 
816.68;  and  regulations  for  programs  for 
blaster  training,  examination,  and 
certiRcation  as  proposed  at  850.1,  850.5, 
850.12,  850.13,  850.14  and  850.15. 

§904.16    (Amended] 

3.  30  CFR  904.16  is  amended  to  remove 
and  reserve  paragraphs  (a)  and  Jb). 

[FR  Doc.  85-28555  Filed  11-29-85;  8:45  anJ 
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30  CFR  Part  936 

Director't  Rndings  on  the  Status  of 
Oklahoma's  Permanent  Regulatory 
Program  and  Schedule  for  Returning 
FuU  Authority  to  the  State  of 
Oklahoma 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 

summary:  On  January  19. 1981.  the  State 
of  Oklahoma  received  conditional 
approval  of  its  permanent  regulatory 
program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  On  March  10, 1983.  the 
Director,  OSM.  notified  Oklahoma's 
Governor  that  OSM  had  reason  to 
believe  that  serious  problems  existed 
that  adversely  affected  the 
implementation  of  Oklahoma's 


approved  regulatory  program.  After  a 
public  hearing  and  opportunity  for 
public  comment,  the  Director  found  that 
the  Oklahoma  Department  of  Mines 
(ODM)  was  not  adequately 
implementing  certain  aspects  of  its 
approved  program.  On  April  12, 1984, 
the  Director,  OSM.  in  accordance  with    - 
the  provisions  of  30  CFR  733.12(f), 
announced  his  decision  effective  April 
30, 1984,  to  institute  direct  Federal 
enforcement  for  those  portions  of 
Oklahoma's  program  that  the  State  had 
not  adequately  enforced  (49  FR  14674). 
With  the  substitution  of  Federal 
enforcement  authority,  the  Director 
outlined  a  process  by  Which  the  State 
could  regain  full  authoritj'  for  its 
inspection  and  enforcement  program.  • 

On  July  29, 1985.  a  public  hearing  was 
held  in  Muskogee.  Oklahoma  to  receive 
comments  on  the  Oklahoma  Permitting 
Plan  and  the  Oklahoma  Inspection  and 
Enforcement  Plan  as  submitted  by  the 
State  in  partial  fulfillment  of  the 
Director's  requirements  as  specified  in 
his  decision  published  in  the  April  12. 
1984  Federal  Register. 

With  his  decision  today,  the  Director 
is  initiating  those  actions  necessary  to 
return  to  Oklahoma  the  authority  that 
was  suspended  under  30  CFR  936.17(a). 
In  making  the  decision  being  armounced 
today,  the  Director  has  considered  the 
information  contained  in  the  documents 
listed  above,  progress  made  by  the  State 
in  resolving  deficiencies,  progress  to 
date  in  accomplishing  the  remedial 
measures  as  required  in  30  CIHR  936.18 
and  comments  received  fix)m  the  public 
concerning  the  Oklahoma  program.  The 
Director's  decision  provides  for  a 
phased  resumption  of  authority  by  ODM 
so  as  to  assure  a  smooth  transition  of 
the  inspection  and  enforcement  function 
from  OSM  to  the  State;  in  addition,  it 
provides  for  assurances  that  the  State's 
permitting  and  bonding  processes  will 
be  in  compliance  with  the  State's 
approved  program. 

This  notice  sets  forth  the  Director's 
findings  regarding  the  status  of  those 
portions  of  Oklahoma's  program  for 
which  remedial  actions  were  required 
and  establishes  a  schedule  for  full 
resumption  of  program  authority  by  the 
State  of  Oklahoma. 

This  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
actions  required  of  the  State  to  resume 
full  authority  for  its  approved  permanent 
program. 

EFFECTIVE  DATE:  December  2, 1985. 

addresses:  Copies  of  the  Director's 
decision  and  the  Administrative  Record 
documents  referenced  in  this  notice  are 
available  for  public  inspection  and 
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copying  during  regular  business  hours 
at: 

Office  of  Surface  Mining,  Room  5124, 
1100  "L"  Street  NW.,  Washington, 
D.C.  20240,  Telephone:  (202)  343-4855 

Office  of  Surface  Mining,  Tulsa  Field 
Office,  333  West  Fourth  Street.  Room 
3014,  Tulsa.  OK  74103,  Telephone: 
(918)  581-7927 

Oklahoma  Department  of  Mines,  Suite 
107, 4040  N.  Lincobi.  Oklahoma  City, 
OK  73105  Telephone:  (405)  521-6659 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  L  Lowrie,  Assistant  Director, 
Field  Operations- West,  Office  of 
Surface  Mining,  Suite  1702, 1405  Curtis 
Street.  Denver,  CO  80202,  Telephone 
(303)  844-2459 

James  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining,  333 
West  4th  Street,  Room  3014,  Tulsa,  OK 
74103,  Telephone:  (918)  581-7927 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved 
Oklahoma's  program  to  administer  and 
enforce  the  permanent  regulatory 
program  under  SMCRA. 

On  March  10, 1983.  the  Director,  OSM. 
notified  the  Governor  of  Oklahoma  that 
he  had  reason  to  believe  that  the  State 
was  not  adequately  implementing  its 
approved  program  to  regulate  surface 
coal  mining  and  reclamation  operations 
(OK-458).  The  Director  cited  problems 
in  Oklahoma's  implementation  of  its 
regulations  in  several  areas  including 
the  designation  of  lands  unsuitable  for 
mining,  permitting,  inspection  and 
enforcement,  administrative  procedures 
and  records,  and  Oklahoma's  ability  to 
metet  the  Secretary's  conditions  on  his 
approval  of  the  program.  A  more 
detailed  account  of  the  Director's 
concerns  can  be  found  in  the  May  25, 
1983  Federal  Register  (48  FR  23414). 

On  April  14, 1983,  ODM  responded  to 
the  Director's  March  10, 1983  letter  by 
providing  written  information  regarding 
OSM's  concerns  (OK-461). 

On  April  17, 1983,  ODM  requested  an 
informal  conference  with  OSM  under 
the  provisions  of  30  CFR  733.12(c)  (OK- 
465).  The  Director  agreed  to  Oklahoma's 
request,  notified  the  public  (48  FR 
23414),  and  held  an  informal  conference 
with  ODM  officials  on  June  15, 1983,  in 
Oklahoma  City.  (See  OK-483  for 
conference  transcript). 

At  the  informal  conference,  OSM 
requested  that  ODM  provide  additional 
information  on  many  of  OSM's 
concerns.  ODM  submitted  additional 
written  information  on  July  14, 1983 
(OK-521].  August  25, 1983  (OK-508).  and 
November  8, 1983  (OK-622). 


In  July  1983.  OSM's  Annual  Report  of 
Oklahoma's  Permanent  Program  was 
completed  and  submitted  to  Congress. 
The  report  included  an  evaluation  of  the 
functions  and  responsibilities  of  the 
Oklahoma  Department  of  Mines  (OK- 
506). 

Meetings  were  held  between  OSM 
and  ODM  on  October  5  and  12,  and 
November  8  and  28, 1983,  to  discuss 
OSM's  concerns  and  the  State's  progress 
in  resolving  issues  (OK-517,  OK--520, 
OK-522,  OK-531). 

On  November  17, 1983,  the  Director 
announced  in  the  Federal  Register  that 
he  still  had  reason  to  beUeve  that 
Oklahoma  was  not  adequately 
implementing  its  approved  program  and 
scheduled  a  public  hearing  and  public 
comment  period  (48  FR  52298-52300). 

In  addition  to  annoimcement  of  the 
public  hearing  in  the  Federal  Register, 
announcements  were  made  in  a 
newspaper  of  general  circulation  in 
Oklahoma  and  in  several  newspapers 
serving  population  centers  in  the  State's 
coal  regions.  Also,  copies  of  the  Federal 
Register  notice  were  made  available  to 
the  State's  congressional  delegation, 
citizens  having  expressed  an  interest  in 
the  State's  enforcement  of  its  regulatory 
program  and  whose  names  were 
available  at  OSM's  Tulsa  Field  Office, 
all  coal  operators  in  the  state, 
environmental  groups,  and  the 
Oklahoma  Mining  and  Reclamation 
Association  (OK-537,  OK-538,  and  OK- 
558). 

llie  Director's  decision  to  hold  a 
public  hearing  and  to  solicit  public 
comments  was  based  on  unresolved 
concerns  in  the  following  areas: 
permitting,  State  actions  on  petitions  to 
designate  lands  as  unsuitable  for 
surface  coal  mining,  inspection  and 
enforcement,  administrative  procedures 
and  records,  and  the  Secretary's 
conditions  of  State  program  approval.  A 
more  detailed  account  of  the  Director's 
concerns  regarding  the  status  of 
Oklahoma's  program  can  be  found  in  the 
text  of  the  announcement  of  the  public 
hearing  (40  FR  52298). 

On  December  21, 1983,  OSM 
conducted  a  public  hearing  in  Muskogee. 
Oklahoma  or  the  status  of  Oklahoma's 
program.  (See  OK-551  for  transcript).  In 
addition  to  presenting  testimony  at  die 
hearing,  ODM  submitted  to  OSM 
additional  information  concerning  issues 
raised  previously  by  OSM  (OK-550). 
Also,  during  the  course  of  the  hearing, 
OSM  requested  that  ODM  provide 
additional  information  on  many  of 
OSM's  concerns.  A  response  date  for 
submission  of  the  requested  information 
was  set  for  January  10, 1984,  and 
subsequently  extended  to  January  11, 
1984.  'The  public  comment  period. 


initially  open  through  December  30, 
1983,  was  extended  through  March  12, 
1984  (49  FR  7560). 

On  January  11, 1984,  ODM  submitted 
additional  injformation  as  requested 
(OK-554). 

During  the  period  between  December 
21, 1983,  and  March  12. 1964,  a 
substantial  number  of  conunents  were 
received  from  the  public. 

After  having  reviewed  and  considered 
all  available  information  on  Oklahoma's 
imi^ementation  of  its  program,  including 
the  hearing  records,  OSFTs  oversight 
findings,  public  comments  and  all  other 
contents  of  the  administrative  record  in 
these  proceedings,  the  Director 
published  the  following  determination  in 
the  Federal  Register  on  April  12, 1984  (49 
FR  14674-14689). 

The  Director  determined  that 
Oklahoma  had  made  some  progress  in 
addressing  certain  problems  identified 
by  OSM  in  the  State's  implementation  of 
its  program.  The  Director  determined 
that  the  steps  taken  by  ODM  to  resolve 
the  identified  program  deficiencies 
demonstrated  the  State's  intent  and 
capabilities  in  certain  areas  to 
administer  its  regulatory  program  as 
approved  by  the  Secretary.  For  this 
reason,  the  Director  found  that 
withdrawal  of  program  approved  was 
not  justified. 

However,  the  Director  also  concluded 
that  the  reforms  made  by  Oklahoma 
were  not  extensive  enough  nor 
progressing  fast  enough  to  ensiue  that 
surface  coal  mining  operations  in  the 
State  would  be  regulated  in  full 
compliance  with  SMCRA  and  the 
approved  Oklahoma  program.  Ilie  State 
did  not  have  adequate  staff  and 
resources  to  implement  all  aspects  of  its 
program  as  required.  The  Director 
determined  that  in  order  to  ensure  that 
the  adverse  effects  of  surface  mining 
would  be  controlled  as  required  under 
SMCRA  and  the  approved  State 
program,  OSM  must  assume  the 
responsibility  for  enforcement  of  parts 
of  Oklahoma's  program  until  the  State 
was  able  to  administer  all  segments  of 
its  program  in  accordance  with  the 
approved  provisions.  OSM  also 
increased  its  oversight  activities  in  the 
State  and  provided  assistance  to 
Oklahoma  in  the  areas  of  permitting  and 
bonding. 

The  Director  determined  that 
substituted  Federal  enforcement  of  the 
State's  inspection  and  enforcement 
provisions  would  provide  an  opportunity 
for  ODM,  throu^  a  reallocation  of  its 
resources,  to  resolve  program 
deficiencies  in  the  areas  of  permitting 
and  bonding.  Also  OSM  required  ODM 
to  formulate  and  submit  for  approval  a 


< 
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plan  to  correct  il  t  inspection  and 
enforcement  pro  ilems  and  a  plan  to 
improve  its  pern  itting  and  bonding 
program. 

In  connection  With  his  decision  to 
substitute  Feder  il  enforcement  for  State 
enforcement,  th^  Director  also  outlined 
a  process  for  Oldahoma  to  follow  in 
order  to  resume  full  program  authority. 
During  this  interim  period,  and  except  as 
specified,  the  Secretary 's  approval  of 
the  Oklahoma  p^gram  was  not 
otherwise  affected. 

Following  is  a  Idescription  of  the 
actions  resoltinafrom  the  Director's 
decision. 

II.  Actions  Resul  dng  from  the  Director's 
April  12. 1984.  Diicision 

A  Direct  Federa  t  Enforcement  of  State 
Program 

Effective  April  30. 1984.  the  Director 
suspended  the  authority  of  ODM  to 
administer  its  ini  pection  and 
enforcement  ptoi  ram  except  as  follows. 
With  respect  to  ^orcement  actions 
initiated  by  the  State  prior  to  April  30. 
1984.  ODM  retaii)ed  auUuirity  to  take 
the  administratis  actions  necessary  to 
process  outstanding  violations  to  a  hnal 
disposition.  This  included  the  issuance 
of  proposed  asse^ments.  the 
assessment  of  ci\|il  penalties,  the 
holding  of  informel  conferences,  and  the 
collection  of  penalties.  However,  the 
termination  or  vajcation  of  any  State 
enforcement  acti^  by  ODM  would  not 
be  effective  until  lapproved  by  OSM.  In 
place  of  the  Stato's  suspended  authority, 
OSM  substituted  direct  Federal 
inspection  and  enforcement  authority 
and  assumed  res^nsibiUty  to 
implement,  administer,  and  enforce  the 
Oklahoma  progr^  requirements 
pursuant  to  the  enforcement  provisions 
of  the  Federal  Ac(t  and  regulations. 

[lecision  provided  for 
uct  all  inspections  of 
ad  surface  coal  mining 

Operations  on  non- 
eral  lands  within  the 

snd  release 

i  respect  to 
enforcement  actions  initiated  by  ODM 
prior  to  April  30,  t984,  OSM  assumed 
responsibility  for  (conducting  folow-up 
inspections  at  all  sites  with  outstanding 
violations  on  or  after  the  abatement 
^dates  specified  in  the  State-issued 
notices  of  violati(  m. 

2.  OSM  to  is8U( ,  modify,  enforce  and 
terminate  notices  of  violation,  cessation 
orders  and  show  :ause  orders.  With 
respect  to  enfora  ment  actions  initiated 
by  ODM  prior  to  April  30, 1984,  OSM 
was  to  issue  a  faijure-to-abate  cessation 
order  if  the  operator  had  not  abated  or 
did  not  abate  the  {violation  by  the 


The  Director's 
1.  OSM  to  cond 
coal  exploration  i 
and  reclamation 
Indian  and  non- 
State,  including 
inspections.  Wit 


abatement  date  set  in  the  State-issued 
notice  of  violation.  OSM  was  to  issue  a 
notice  of  violation  for  any  violation 
observed  by  an  OSM  inspector  which 
had  not  been  previously  cited  by  the 
State.  OSM  was  to  issue  a  cessation 
order  for  any  condition  or  practice  that 
created  an  imminent  danger  to  the 
health  or  safety  of  the  pubUc.  or  caused, 
or  could  reasonably  be  expected  to 
cause  significant,  imminent 
environmental  harm  to  land,  air  or  water 
resources. 

3.  OSM  to  impose  civil  and  criminal 
sanctions,  as  appropriate,  for  violations 
of  the  State  program. 

4.  OSM  to  promptly  inform  ODM  of 
the  results  of  all  follow-up  inspections 
conducted  and  of  enforcement  actions 
taken  that  pertained  to  enforcement 
actions  initiated  by  ODM  prior  to 
April  30, 1984. 

5.  OSM  to  monitor  permitting  and 
bonding  activities  of  ODM.  If  during  its 
review  or  during  the  inspection  of  active 
operations,  OSM  determined  that  ODM 
issued  a  permit  or  took  other  actions 
with  respect  to  a  permit  in  violation  of 
applicable  State  laws,  regulations, 
procedures  or  approved  program 
requirements,  OSM  was  to: 

a.  Notify  ODM  of  the  State  program 
provisions  that  were  not  fmplemented 
properly  and  identify  a  date  by  which 
ODM  must  take  corrective  measures. 

b.  If  applicable,  notify  the  permittee  of 
actions  that  must  be  taken,  including 
interim  steps,  to  conform  to  all 
requirements  of  the  approved  program 
and  to  specify  a  reasonable  time  for  the 
operator  to  take  such  actions. 

6.  AU  activities  relating  to 
administrative  review  of  OSM 
enforcement  actions  to  be  carried  out 
pursuant  to  43  CFR  Part  4. 

B.  Increased  Oversight/Assistance 

The  Director's  decision  of  April  12. 
1984.  provided  that  ODM  continue  to  be 
responsible  for  all  permitting  actions, 
including  the  review  of  applications  and 
the  approval  of  new  permits  and  permit 
revisions.  ODM  remained  responsible 
for  processing  all  reclamation  bond 
determinations,  adjustments,  and 
releases. 

To  ensure  that  the  State's  action  in  the 
above  areas  remained  in  compliance 
with  the  approved  program.  OSM 
intensified  its  monitoring  of  the  State's 
activities  and  provided  feedback  to 
ODM  regarding  the  adequacy  of  its 
administration  of  the  above  program 
functions. 

The  Director  provided  technical 
assistance  to  the  State  in  correcting 
deHcient  permits,  issuing  new  permits. 


BEST  COPY  AVAILABLE 


making  bond  calculations  and  making 
bond  release  determinations.  For  each 
bond  release  request  received  by  ODM. 
OSM  was  responsible  for  making  the 
bond  release  inspection  and  completing 
the  appropriate  State  form  to 
recommend  approval  or  disapproval  of 
the  release  of  bond  in  whole  or  in  part. 

C.  Remedial  Actions  To  Be  Taken  by 
the  State 

In  order  for  |he  State  to  demonstrate 
its  intent  and  (Upability  to  implement 
fully  its  appro\|ed  program,  the  Director 
required  the  Sate  to  take  certain 
remedial  actions. 

The  remedialactions  specified  by  the 
Director  includid: 

1.  Providing  to  OSM  a  list  of  all 
outstanding  eijiforcement  actions  and  the 
abatement  date  set  for  each  violation 
cited.  / 

2.  Bringfal  to  a  finaloisposition,  In 
accordance  with  its  approved  program, 
all  enforroment  actions  initiated  by  the 
State  prior  to  April  30. 1984.' 

3.  Developing  an  inspection  and 
enforcement  plant  that  provides  specific 
and  adequate  information  regarding 
staffing,  training  and  supervision,  as 
well  as  provisions,  policy  statements, 
and  other  affirmative  evidence  to  assure 
the  Director  that  Oklahoma  will  be  in 
full  compUance  at  all  times  with  the 
provisions  of  its  approved  program. 

4.  Advising  OSM  on  a  quarterly  basis, 
of  its  progress  in  reevaluating  existing 
permits,  recalculating  bond  adequacy, 
reevaluating  bond  release  actions, 
notifying  operators  of  additional  permit 
and  bond  information  requirements, 
processing  new  permits  or  permit 
revisions  and  processing  petitions  to 
designate  land  unsuitable  for  mining. 

5.  Developing  a  permitting  and 
bonding  plan  that  provides  specific  and 
adequate  information  regarding  permit 
review,  bond  calculations  and  bond 
release  determinations,  technical 
expertise,  staffing  and  supervision  to 
ensure  the  Director  that  Oklahoma's 
permitting  and  bonding  functions  are 
carried  out  in  accordance  with  all 
approved  program  procedures. 

6.  Requiring  that  all  new  reclamation 
bonds  and  adjustments  to  existing 
reclamation  bonds  be  made  payable  to 
both  'The  United  States  of  America  or 
the  State  of  Oklahoma." 

7.  Requiring  that  Oklahoma  ensure 
that  all  records,  documents, 
correspondence,  inspector  logs,  etc.  are 
made  secure  aad  to  supply  copies  of  all 
documents  to  OSM  upon  request. 
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Process  for  Resumption  of  State 
Authority  for  Inspection  and 
Enforcement  Operations 

The  Director  outlined  in  the  April  12, 
1884  decision,  a  process  for  the  State  to 
follow  to  initiate  resumption  of  State 
authority  for  its  suspended  inspection 
and  enforcement  operations.  In  order  for 
the  State  to  resume  enforcement  of  any 
portion  of  its  inspection  and 
enforcement  provisions,  the  State  had  to 
first,  implement  and  show  adequate 
progress  in  addressing  the  remedial 
actions  specified  by  the  Director  and 
second,  formally  petition  the  Director  for 
the  return  of  State  authority. 

Prior  to  making  a  decision  to  allow  the 
State  to  resume  responsibility  for  any 
portion  of  its  inspection  and 
enforcement  operations,  the  Director 
was  to  schedule  a  public  comment 
period  and  hold  a  pubic  hearing  as 
outlined  under  30  CFR  936.19.  Then,  on 
the  basis  of  available  information,  the 
Director  would  determine  if  the  State 
should  resiune  enforcement  of  a  portion 
of  its  inspection  and  enforcement 
operations. 

D.  Status  of  Actions  to  Reinstate 
Program  Authority 

On  November  2, 1984,  ODM  submitted 
to  OSM  preliminary  copies  of  the  State's 
Permitting  and  Inspection  and 
Enforcement  Plans.  On  January  18, 1985. 
OSM  received  from  ODM  a  document 
titled,  Petition  to  Resume  State 
Inspection  and  Enforcement  Actions 
(OK-649).  which  formally  petitioned  the 
Office  of  Surface  Mining  to  return  full 
progam  authority  to  the  State  as 
required  by  30  CFR  936.19. 

On  May  13, 1985,  ODM  submitted  to 
OSM  a  document  titled  Oklahoma 
Permitting  Plan  (OK-670).  The  plan 
addressed  Oklahoma's  systems  and 
procedures  for  processing  permit 
applications,  calculating  bond  amounts, 
releasing  or  forfeiting  reclamation  bonds 
and  the  hiring  and  training  of  qualified 
staff  as  required  by  30  CFR  936.18. 

On  June  7, 1985  ODM  submitted  to 
OSM  the  Oklahoma  Inspection  and 
Enforcement  Plan  (OK-671).  The  plan 
addressed  procedures  for  implementing 
and  administering  the  various 
components  of  the  State's  inspection 
and  enforcement  operation  as  required 
by  30  CFR  936.18. 

On  July  29, 1985,  a  public  hearing  was 
held  in  Muskogee,  Oklahoma,  to  receive 
comments  on  Oklahoma's  plans.  The 
public  was  provided  the  opportunity  to 
comment  on  the  material  submitted  by 
Oklahoma.  The  public  comment  period 
closed  August  2, 1985. 

All  written  comments  have  been  made 
a  part  of  the  Administrative  Record, 


either  by  inclusion  in  ^e  transcript  of 
the  pubUc  hearing,  or  as  individual 
conmients  received  by  OSM  during  the 
comment  period.  Also,  all  documents  on 
file  in  the  OSM  Tulsa  Field  Office 
relating  to  the  Oklahoma  permanent 
regulatory  program  since  July  20, 1981. 
obtained  in  the  ordinary  course  of  OSM 
business  from  the  public  OSM  Tulsa 
Field  Office  employees,  and  ODM  or 
other  government  agencies,  excepting 
Internal  memoranda  (including 
telephone  call  notes,  internal  meeting 
notes,  decision-making  documents,  and 
advice  of  counsel)  have  been 
incorporated  into  the  Administrative 
Record. 

All  Oklahoma  Administrative  Record 
documents  from  OK-414  (April  28, 1982) 
until  the  date  of  the  publication  of  this 
notice  are  being  considered  in  this 
rulemaking. 

E.  Director's  Findings  on  the  Status  of 
the  Remedial  Actions  Required  of  ODM 

On  the  basis  of  the  record  described 
above,  the  Director  makes  the  following 
findings  pursuant  to  30  CFR  936.19. 

1.  The  Director  finds  that  ODM  did 
provide  to  OSM  a  list  of  all  outstanding 
enforcement  actions  inititated  by  the 
State  prior  to  April  30, 1984.  The  list 
included  the  date  set  for  the  abatement 
of  each  violation  cited. 

2.  The  Director  finds  Uiat  ODM  has 
taken  certain  actions  to  bring  to  a  final 
disposition  those  enforcement  actions 
initiated  by  the  State  prior  to  April  30, 
1984.  Operators  who  had  been  cited 
with  violations  by  ODM  inspectors 
were,  when  appropriate,  issued 
proposed  civil  penalty  assessments  and 
ODM  has  conducted  all  assessment 
conferences  requested  by  the  operators 
for  violations  cited  prior  to  April  30. 
1984. 

ODM  has  addressed  163  violations 
through  the  holding  of  administrative 
hearings  and  has  taken  further  measures 
to  resolve  those  cases  by  conducting 
formal  hearings  on  four  of  the  violations, 
by  entering  into  negotiations  with  two 
operators  which,  if  successful,  will 
address  152  violations  and  by 
scheduling  formal  hearings  for  the 
remaining  seven  violations. 

3.  The  Director  finds  that  ODM  has 
substantially  increased  the  size  of  its 
inspection  force  and  has  provided  the 
staff  with  training  and  guidance 
adequate  to  implement  the  inspection 
and  enforcement  provisions  of  its 
approved  program.  The  Director  also 
finds  that  the  Oklahoma  Inspection  and 
Enforcement  Plan  submitted  to  OSM  on 
June  7, 1985,  provides  the  necessary 
guidance  to  the  State  to  carry  out  an 
effective  inspection  and  enforcement 
program.  However,  additional 


clarification  is  needed  to  minimize  the 
potential  for  confusion  and 
misunderstanding  regarding  ODM 
policy,  guidelines,  procedures,  and 
forms  that  are  presently  being 
implemented  and  enforced  by  the  ODM 
as  part  of  its  approved  program. 

4.  The  Director  finds  that  ODM  has- 
.  submitted  quarteriy  reports  to  OSM  for 
the  period  of  May  1, 1964,  through 
September  30, 1985.  The  quarterly 
reports  have  tracked  the  State's  progress 
in  five  areas.  These  five  areas  and  &te 
State's  progress  are  listed  below: 

a.  Reevaluating  Existing  Permits. 
Including  Bond  Adequacy.  In  June  1984, 
OSM  provided  to  ODM  a  list  of  forty- 
one  permits  that  required  some  degree 
of  repermitting  action.  All  forty-one 
permits  were  for  operations  diat  were 
actively  ronoving  coal  in  1984.  The 
permits  included  initial  regulatory 
program  permits  and  permanent 
program  permits.  The  Director  finds  that 
of  this  group,  initial  reviews  have  been 
completed  on  all  forty-one  permits;    . 
however,  only  two  of  the  forty-one  have 
been  repermitted  under  permanent 
program  standards. 

In  June  1984,  ODM  identified  twenty- 
four  permits  for  operations  in  which  coal 
had  been  removed  after  March  20, 1982, 
and  were  currently  in  active 
reclamation.  Five  of  the  twenty-four 
permits  are  initial  regulatory  program 
permits.  Also,  in  addition  to  the  twenty-, 
four  permits  identified  above,  ODM  has 
permitted  five  permanent  program 
operations  that  are  inactive  but  in  which 
mining  could  be  reactivated  at  any  time. 
The  Director  finds  that  alUiough  ODM 
has  reviewed  all  of  these  permits,  it  has 
not  completed  repermittirig,  and 
reevaluation  of  the  bonds  for  these 
operations. 

b.  Reevaluation  Bond  Release  Actions 
Since  July  2a  1981.  ODM  has 
undertaken  a  major  review  effort  in  an 
attempt  to  improve  its  method  of  bond 
release  and  to  ensure  bond  release 
consistency  among  permitted 
operations.  DOM's  review  included:  (1) 
/j)  evaluation  of  fifty  randomly  selected 
initial  regulatory  program  bond  release 
actions  and  (2)  an  evaluation  of  all 
permanent  program  bond  release 
actions  since  July  20, 1981.  The  Director 
finds  that  ODM  has  taken  positive  steps 
to  improve  its  bond  release  procedures 
in  order  to  bring  it  into  compliance  with 
the  approved  program. 

c.  Notifying  Operators  of  Additional 
Permit  Application  and/or  Bond 
Information  Requirements.  ODM  has 
completed  a  review  of  over  seventy 
permits  potentially  requiring  pwiait 
application  updates  and/or  recalculated 
and  adjusted  bonds.  DOM's  permit 
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review  combined  the  technical 
evaluation  with  mii^site  investigation. 
ODM  is  currently  inl  the  process  of 
preparing  and  forwarding  deficiency 
letters  to  the  appropriate  permittees 
regarding  permit  updates  and  bond 
adjustments.  The  Dfe-ector  Hnds  ODKTs 
action  to  date  to  be  consistent  with 
program  requiremeqts.  Because  of  the 
critical  nature  of  thi^  requirement  and 
the  amount  of  work  yet  to  be  done  to 
assure  compliance,  the  Director  will 
continue  to  monitor  ODM  progress  in 
this  area. 

d.  Processing  Nev '  Permits  or  Permit 
Revisions.  From  Apfil  30, 1984  through 
April  30. 1985.  ODM  reviewed  and 
approved  eleven  new  permit 
applications.  GSM  icviewed  seven  of 
the  eleven  permit  aoplications  approved 
by  ODM  utilizing  ita  new  staff  and 
revised  permitting  procedures.  The  State 
has  made  substantial  progress  in 
improving  its  proces  s  for  issuing  permits 
in  accordance  with  I  he  approved 
program.  Although  OSM's  evaluation 
identified  some  technical  deficiencies  in 
the  recently  approved  permits,  the 
Director  is  encouraged  by  the  level  of 
improvement  shown  by  ODM  during  the 
past  year  and  has  reason  to  believe  that 
such  progress  will  continue.  The 
Director  will  continue  to  closely  monitor 
this  aspect  of  the  Otjlahoma  program. 

e.  Processing  Lanas  Unsuitable 
Petitions.  During  tha  period  April  30, 
1984  through  April  sj).  1985,  ODM 
properly  reviewed  t^o  previously 
rejected  petitions  to  declare  lands 
unsuitable  for  surfaoe  coal  mining.  OSM 
has  reviewed  ODMs  procedures  and 
finds  that  ODM  met  the  requirements  of 
the  Oklahoma  program  in  processing  the 
two  petitions.  ODM  has  received 
recently  a  new  petition  to  declare  lands 
as  unsuitable  for  suiface  coal  mining. 
Although  a  substantjve  review  has  not 
yet  been  completed.  OSM  finds  that  the 
State's  initial  processing  of  the  petition 
to  be  in  accordance  With  provisions  of 
the  approved  Oklahoma  program.  The 
Director  finds  that  tne  State  has 
implemented  the  appropriate  procedures 
and  has  sufficient  qualified  staff  to 
properly  process  petitions  to  designate 
lands  as  unsuitable  lor  mining. 

5.  The  Director  fin  Is  that  the 
document  submitted!  to  OSM  on  May  13, 
1985.  titled  Oklahon^  Permitting  Plan 
ensures  that  I 

a.  ODM  will  review  permit 
applications  in  accotdance  with  all 
approved  program  procedures; 

b.  ODM  will  mak^  all  bond 
calculations  and  boild  release 
determinations  in  aocordance  with 
approved  program  procedures: 

c.  ODM  staff  invoked  in  the  review  of 
permit  applications  '  vill  have  the 


expertise  in  those  technical  disciplines 
necessary  to  review  permit  applications 
in  accordance  with  approved  program 
requirements: 

d.  ODMs  technical  services  section 
will  be  adequately  staffed  with  a 
qualified  full-time  supervisor,  and  that 
adequate  staff  with  appropriate 
technical  skills  be  added  commensurate 
with  the  permitting  workload. 

6.  In  the  April  12, 1984  decision,  OSM 
required  that  all  new  bonds  and 
adjustments  to  existing  bonds  be  made 
payable  to  both  "the  United  States 
Government  or  the  State  of  Oklahoma." 
On  April  27, 1984.  ODM  petitioned  OSM 
to  rescind  the  requirement  on  the  basis 
that  it  would  be  in  violation  of 
Oklahoma  law.  The  Director  finds  that 
inasmuch  as  the  purpose  of  the 
requirement  was  to  enable  OSM  to 
obtain  the  proceeds  of  bond  if  forfeiture 
were  required  while  OSM  was  the 
regulatory  authority,  the  action  being 
taken  today  renders  the  requirement 
moot. 

7.  The  Director  finds  that  ODM  has 
implemented  procedures  to  ensure  the 
security  of  all  records,  docimients, 
inspector  logs,  and  other  information 
and  has  supplied,  upon  request,  copies 
of  all  documents  to  OSM. 

IIL  Director's  Findings  on  the  Status  of 
Oklaiionia's  Permanent  Regulatory 
Program 

The  Director  identified  in  the  April  12. 
1984  Federal  Register  several 
deficiencies  relating  to  Oklahoma's 
implementation  of  its  approved  program. 
Generally,  the  Director  cited 
implementation  problems  associated 
with  four  areas  of  Oklahoma's 
permanent  program:  Permitting, 
bonding,  lands  unsuitable  for  mining, 
and  inspection  and  enforcement. 
Addressed  below  are  summaries  of  the 
deficiencies  and  the  Director's  findings 
related  to  the  State's  progress  in 
resolving  those  deficiencies. 

A.  Permitting 

Prior  to  April  12, 1984,  OSM  had  found 
Oklahoma's  permitting  program  to  be 
deficient  in  the  following  areas:  The 
State  was  approving  permit  applications 
that  did  not  contain  all  the  information 
required  by  the  approved  State  program: 
the  State's  written  findings  following 
permit  application  review  were 
sometimes  based  on  inadequate  or 
unrepresentative  data  and  were  thus 
inaccurate;  the  State  was  regularly 
approving  improper  permit  revisions, 
many  of  which  were  approved  after 
mining  had  been  completed:  the  State 
had  not  taken  the  necessary'  actions  to 
repennit  initial  regulatory  program 
permits  or  to  update  inadequate 


permanent  program  permits  to  assure 
that  all  mining  was  being  done  under  the 
protection  of  permanent  program 
performance  standards;  and  the  State, 
had  improperly  issued  permits  to 
applicants  having  unabated  violations. 

Since  April  3a  1934.  ODM  has 
developed  and  implemented  procedures 
to  improve  the  quality  of  information 
required  to  be  provided  by  the  applicant 
as  part  of  the  permit  application.  In 
August  1984.  ODM  developed  a  revised 
permit  application  form  and  a  permitting 
handbook  to  be  used  by  applicants  in 
the  preparation  of  permit  applications. 
ODM  conducted  several  informational 
meetings  and  workshops  to  familiarize 
the  coal  industry  with  the  revised 
permitting  procedures  and  applicant 
responsibilities  associated  with 
completii\g  the  revised  appUcation  form. 
These  efforts  have  resulted  in  permit 
applications  that  more  accurately  reflect 
the  on-site  conditions  prior  to  permit 
issuance  and  that  more  adequately  tie 
the  mining  and  reclamation  plans 
together. 

During  the  summer  of  1984,  ODM 
reorganized  its  technical  services 
section.  Training  has  been  provided  to 
ODM's  technical  services  staff  which 
conducts  permit  reviews.  Tlie  technical 
services  section  now  consists  of  a  full- 
time  supervisor  and  a  technical  support 
staff  of  up  to  seven  persons  that  are 
adequately  trained  and  have  the 
technical  skills  necessary  to  perform  the 
permit  review  function. 

Prior  to  April  30, 1984.  very  few  permit 
revisions  were  being  made  available  for 
public  review  and  comment.  ODM  has 
since  developed  and  is  currently  using 
guidelines  for  differentiating  between 
major  and  minor  permit  revisions  and  is 
requiring  major  revisions  to  be  made 
available  for  public  review  and 
comment.  During  the  past  year 
approximately  thirty  percent  of  all 
permit  revisions  have  been  classified  as 
major  revisions  and  have  been  made 
available  to  the  public.  OSM  has  made 
an  informal  review  of  a  sample  of 
ODMs  approved  revisions  and  has 
found  that  the  technical  requirements 
are  being  adequately  addressed  by  the 
operators  and  are  being  properly 
reviewed  and  processed  by  ODM. 
Although  progress  is  being  made.  SDM 
has  identified  some  remaining 
deficiencies  associated  with 
Oklahoma's  processing  of  permit 
revisions 

OSM  has  determined  that  large  a 
percentage  of  permit  revision 
applications  concern  changes  that 
already  have  been  made  by  the 
permittee.  Some  of  the  approved  after- 
the-fact  revision  applications  have 


involved  large  pennanent 
impoundmenta  constructed  a  year  or 
more  before  submission  of  the  revision 
application.  Since  Ajml  3a  1984,  ODM 
also  issued  permits  to  two  applicants 
havins  unabated  violations. 

Of  the  seventy  applications  identified 
by  OSM  as  requiring  additional  review 
and  updating  of  information,  two 
operations  mining  under  approved 
initial  regulatory  program  permits  and 
five  operations  mining  under  inadequate 
State  permanent  program  permits  were 
indentified  as  having  the  highest  priorty 
for  reevaluation  and  repermitting  by 
ODM.  ODM  has  completed  its 
reevaluation  and  has  issued  permanent 
program  permits  for  two  of  the  seven 
high  priority  applications  discussed 
above.  ODM  has  completed  the 
technical  adequacy  review  of  the 
remaining  five  high  priority  permit 
applications  as  well  as  the  review  of 
sixty-three  other  permit  applications 
that  require  updating.  However, 
responses  by  the  applicants  to  technical 
deficiency  questions  were  not  being 
provided  in  a  timely  fashion.  ODM  has 
reacted  by  assigning  all  non- 
respondents  a  response  deadline.  Since 
ODM  took  this  action,  responses  to 
forty-nine  of  sixty-three  deficiency 
letters  have  been  received.  Of  the  forty- 
nine  permit  applications  for  which 
responses  have  been  received,  nine 
were  found  to  be  technically  adequate. 
The  updating  of  these  permits  and  the 
repermitting  effort  is  continuing  on  these 
operations. 

Summary  Permitting  Findings 

The  Director  finds  that  through  an 
internal  realignment  and  an  increase  in 
permitting  staff,  that  the  State  is  capable 
of  correcting  these  problems  through  the 
use  of  an  improved  permit  appUcation 
form  and  permitting  handbook, 
improved  attention  to  permitting 
regulations,  conducting  a  more  thorough 
evaluation  of  each  permit  application, 
and  requiring  appropriate  additional 
information  from  permittees.  On 
October  31. 1985,  in  order  to  assure  the 
continuation  of  the  corrective  actions 
already  initiated,  ODM  entered  into  an 
agreement  with  OSM  to  reevaluate  and 
revise  permits  for  active  and 
temporarily  closed  operations  with  an 
emphasis  to  be  placed  on  those 
permitting  deficiencies  indentified  in 
OSM's  1985  Annual  Evaluation  Report 
and  to  place  a  high  priority  on  those 
operations  that  have  not  received  a 
permanent  program  permit  After 
reevaluation,  ODM  has  agreed  to 
require  additional  reclamation  bond  for 
those  active  and  temporarily  closed 
operations  that  are  found  to  be  under- 
bonded.  ODM  has  assured  OSM  that  it 


v^rill  implement  procedures  to  prevent 
the  approval  of  after-the-fact  revisions 
to  permits  and  to  prevent  the  recurrence 
of  approving  inappropriate  incidental 
boundary  changes.  Also.  ODM  has 
agreed  to  implement  a  procedure  to 
prevent  the  issuance  of  permits  to 
operators  with  outstanding  enforcement 
actions. 

Because  of  the  steps  already  taken  by 
the  State  to  improve  its  permitting 
process  and  the  positive  results  already 
observed  by  OSM  and  because  of  the 
agreement  signed  by  ODM  on  October 
31, 1985  that  assures  the  continuation  of 
certain  corrective  actions,  Ae  Director 
finds  that  Oklahoma  has  demonstrated 
its  capabilities  to  implement  administer, 
maintain,  and  enforce  the  permitting 
requirements  of  its  approved  program 
and  is  in  the  process  of  correcting 
previously  identified  deficiencies. 

OSM  will  continue  to  provide 
assistance  in  the  implementation  of  the 
permitting  provisions  of  the  Oklahoma 
program.  OSM  will  continue  to  monitor 
Oklahoma's  permitting  program  through 
oversight  and  will  reevaluate  the  need 
for  assistance  periodically. 

Bondiiig 

With  regard  to  its  evaluation  of 
bonding  procedures  in  Oklahoma.  OSM 
found  that  ODM  had  not  established  a 
bonding  program  that  would  ensure  that 
reclamation  bonds  are  consistently 
calculated  and  posted  in  amounts 
necessary  to  ensure  proper  reclamation 
of  land  affected  by  coal  mining.  OSM 
also  found  that  ODM  had  not  met  all  of 
its  regulatory  obligations  for  processing 
bond  release  applications.  Some  typical 
problems  associated  with  bond  release 
activities  in  Oklahoma  involved  the 
release  of  bond  on  permits  with 
insufficent  reclamation  and  acceptance 
by  ODM  of  incoinplete  bdnd  release 
applications. 

Since  April  3a  1964,  ODM  has 
identified  forty-four  abandoned  permit 
areas  involving  eighteen  coal  operators. 
Notices  of  forfeiture  have  been  sent  to 
all  eighteen  operators  and  their  sureties 
and  ODM  has  collected  $250,738.  Many 
of  the  eighteen  coal  operators  are 
currently  in  bankruptcy  with  many  of 
these  permit  areas  being  underbonded. 
ODM  has  requested  the  State  Attorney 
General's  office  to  initiate  forfeiture 
proceedings  against  some  operators. 
ODM  has  also  requested  a  supplemental 
appropriation  in  order  to  fund  additional 
legal  staff  of  its  own  to  handle  forfeiture 
proceedings.  ODM  has  also  stated  its 
intention  to  file  suit  against  companies 
that  forfeit  and  are  underbonded  so  as 
to  be  able  to  recover  additional 
reclamation  monies  needed  to  ensure 
adequate  reclamation. 


Since  April  30. 1964.  ODM  has 
requested  bids  for  reclamation  on  three 
permit  areas  for  whidi  bond  has  been 
forfeited.  All  submitted  bids  were 
considerably  in  excess  of  the  amount 
available  to  ODM  for  reclamation.  OSM 
will  provide  assistance  to  ODM  in 
evaluating  these  three  permit  areas  in  an 
attempt  to  develop  reclamation 
alternatives  commenstirate  with 
available  reclamation  bond  amounts. 

The  April  12, 1984,  Federal  RegiMar 
noted  that  many  current  mining 
operations  were  underbonded.  OSM 
directed  ODM  to  review  existing  permits 
and  increase  the  bond  where 
appropriate.  ODM  decided  to  correct 
this  deficiency  by  recalculating 
individual  bonds  as  bond  release 
applications  were  received  for 
processing.  ODM  implemented  this  plan 
and  began  recalcidating  reclamation 
bonds  as  release  applications  were 
received.  In  those  cases  where  the 
operation  was  found  to  be  underbonded. 
ODM  piuposes  to  limit  bond  releases 
following  the  completion  of  Miase  I 
reclamation  to  approximately  25%  rather 
than  the  upward  limit  of  60%  as 
allowable  under  Oklahoma  regulation. 
Because  of  the  reduced  amount  of  bond 
to  be  released,  several  operators 
requested'public  hearings  to  appeal 
ODM's  decision. 

An  Oklahoma  hearing  officer  ruled 
that  60%  of  the  bond  must  be  released  at 
the  completion  of  Phase  I  reclamation. 
ODMs  current  poUcy  is  to  release  60% 
of  the  bond  upon  completion  of  Phase  I 
reclamation  and  then  recalcuate  the 
bond  and  request  additional  bond  if 
necessary.  ODM  has  reviewed  and 
recalculated  the  bond  amounts  for  two 
permitted  operations.  In  both  cases  the 
present  bond  amounts  have  been 
determined  to  be  insufficient;  however, 
ODM  has  not  yet  required  either 
operator  to  post  the  necessary 
additional  bond. 

In  late  1984  and  eariy  1985,  ODM 
selected  a  random  sample  of  fifty  bond 
release  actions  from  over  450  initial 
regulatory  program  bond  release  actions 
taken  since  luly  2a  1981.  Although  ODM 
identified  some  procedural 
inconsistencies,  in  general  it  found  the 
reclamation  to  be  satisfactory.  The 
purpose  of  this  bond  release  review  was 
to  determine  if  release  problems  existed 
and.  if  so,  to  try  to  avoid  similar 
problems  in  the  future.  Based  in  part  on 
its  findings,  ODM  has -drafted  a  set  of 
reclamation  bond  release  criteria  and 
guidelines  for  use  in  Oklahoma. 

Summary  Bonding  Findings 

The  Director  finds  that  ODM  has 
taken  some  action  to  establish  criteria 
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and  guidelines  goveitaing  bond  release 
actions.  Mine  operatpn  and  their 
ccHitractors  are  required  to  use  them  in 
preparing  bond  relealse  applications. 
The  Director  finds  that  although  a 
number  of  improvenients  are  evident  in 
Oklahoma's  bonding  program,  there  still 
exist  some  problems^  particularly  in  the 
areas  of  bond  setting  and  bond 
forfeiture.  On  October  31, 1985,  in  order 
to  assure  the  contini^ation  of  the 
corrective  actions  al^ady  initiated, 
ODM  entered  into  ai|  agreement  to 
prepare  and  provide  to  OSM  by 
December  16, 1985,  Ijsts  identi^ing  the 
current  backlog  of  bind  forfeiture 
actions  and  of  injunqtive  relief 
proceedings  regardiiig  State-issued 
violations  and  a  plan  including 
necessary  commitments  from  the 
Attorney  General's  office  as  to  how 
Oklahoma  intends  to  address  this 
backlog.  Also,  Oklanoma  has  assured 
OSM  that  it  will  calqulate  and  set  bonds 
adequate  to  allow  tl^rd-party 
reclamation  and  thai  it  will  process 
bond  forfeiture  actions  in  a  timely 
manner.  The  requirement  to  recalculate 
bonds  to  assure  third-party  reclamation 
and  require  additional  bond  as 
necessary  must  be  met  for  each  active 
and  temporarily  cea$ed  operation  prior 
to  the  resumption  oflnspection  and 
enforcement  authority  by  ODM. 

Lands  Unsuitable  Pentions 

Prior  to  April  12, 1^.  OSM  found 
that  ODM  had  impn4}erly  rejected  two 
petitions  to  declare  ijand  unsuitable  for 
surface  coal  mining  4nd  had  improperly 
issued  a  permit  for  an  area  subject  to  a 
timely  filed  petition.  JA  State  court 
enjoined  mining  und^r  the  permit  and 
ODM  subsequently  tieactivated  both 
petitions.  Since  Apri(  30, 1984,  ODM 
conducted  a  public  hearing  to  evaluate 
the  improperly  rejed  ed  petitions.  The 
hearing  examiner  de  [ermined  that  the 
petitioned  area  was  not  unsuitable  for 
surface  coal  mining.  JODM  accepted  the 
hearing  examiner's  ruling  and  issued  a 
permit  for  surface  c(^l  mining  for  that 
area.  OSM  has  revieWed  ODM's  actions 
in  the  matter  and  fottnd  that  ODM  had 
properly  reviewed  tl^e  previously 
rejected  petitions  and  diat  it  had  met  the 
requirements  of  the  pklahoma  program 
in  processing  petitiotis  to  declare  lands 
as  unsuitable  for  surface  coal  mining. 
ODM  has  recently  received  another 
petition  to  declare  l^nds  as  unsuitable 
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Summary  Findings  Regarding  Lands 
Unsuitable  Petitions 

The  Director  finds  that  since 
reactivating  the  two  lands  unsuitable 
petitions,  the  State  has  acted  according 
to  its  regulations  in  processing  the 
petitions  and  in  rendering  a  decision. 
The  Director  intends  to  closely  monitor 
the  State's  actions  in  processing  the 
recently  received  petition.  The  Director 
finds  that  the  State  has  shown  the 
ability  to  adequately  review  peititions 
and  the  expertise  needed  to  perform  the 
technical  evaluations  necessary  to 
arrive  at  an  informed  decision. 
Therefore,  the  Director  finds  that 
Oklahoma  has  demonstrated  its 
capability  to  implement,  maintain,  and 
enforce  its  program  regarding  the 
processing  of  petitions  to  declare  lands 
as  unsuitable  for  surface  coal  mining 
and  has  corrected  prevously  identified 
deficiencies. 

Inspection  and  Enforcement 

Prior  to  April  12. 1984,  OSM  found 
that  since  receiving  State  program 
approval,  ODM  had  failed  to  meet  the 
required  fi^quency  for  complete  and 
partial  inspections.  Also,  ODM  had 
failed  to  cite  an  inordinate  number  of 
observed  violations  and  had  not  issued 
adequate  failure-to-abate  cessation 
orders.  OSM  found  that  although  ODM 
was  responding  in  a  timely  manner  to 
OSM-issued  ten-day  notices,  it  had  not 
fully  demonstrated  an  intent  to  assure 
compliance  with  the  State  laws  and 
regulations  through  appropriate  actions 
to  abate  all  serious  violations  brought  to 
its  attention  by  ten-day  notices. 

Also,  OSM  found  that  the  State  had 
not  consistently  assured  compliance 
with  the  provisions  of  the  approved 
program  through  appropriate  and  timely 
follow-up  actions  to  ensure  that 
observed  violations  are  abated.  In 
addition,  OSM's  evaluation  provided 
evidence  that  Oklahoma  had  not  fully 
defended  its  inspection  and  enforcement 
actions  through  the  appeals  process. 
Additionally,  ODM  had  granted  civil 
penalty  hearings  without  requiring 
operators  to  place  the  amoimt  of  the 
proposed  penalty  in  escrow  and  had  not 
consistently  ensured  timely  assessment 
and  collection  of  civil  penalties. 

OSM  found  that  although  ODM  had 
made  improvements  in  some  aspects  of 
its  inspection  and  enforcement  program, 
serious  deficiencies  continued  to  exist. 
On  April  12, 1984,  on  the  basis  of 
findings  made  firom  data  collected  by 
OSM  from  an  examination  of  State 
records,  results  of  public  hearings, 
public  conunents,  and  other  pertinent 
infomtation,  the  Director  concluded  that 
ODM  was  not  adequately  meeting  the 


inspection  and  enforcement 
requirements  of  the  approved  State 
program.  As  a  result  of  this  finding, 
OSM  instituted  effective  April  30. 1984. 
direct  Federal  enforcement  of  the 
inspection  and  enforcement  functions  of 
the  Oklahoma  approved  program. 

Since  April  30, 1984,  in  accordance 
with  the  remedial  actions  specified  by 
OSM; ODM  submitted  to  OSM  a  plan  to 
resiune  full  authority  for  implementing 
the  State's  inspection  and  enforcement 
operations.  That  plan  included  specific 
information  regarding  staffing,  training 
and  supervision,  and  provisions,  policy 
statements,  and  other  affirmative 
evidence  sufficient  to  assure  the 
Director  that  when  authority  is  retiuned 
to  Oklahoma,  the  State  will  be  in  full 
Qompliance  at  all  times  with  the 
provisions  of  its  approved  program. 
Additionally,  on  January  18, 1985,  OSM 
received  from  ODM  a  petition 
requesting  OSM  to  consider  rettiming 
authority  to  the  State  to  resume 
inspection  and  enforcement  operations. 
Following  a  review  of  the  inspection  and 
enforcement  plan  submitted  by  ODM 
and  other  actions  that  demonstrate  the 
State's  intent  and  capability  to 
implement,  administer,  maintain,  and 
enforce  its  program,  the  Director 
announced  on  July  3. 1985,  a  public 
comment  period  and  scheduled  a  public 
hearing  (50  FR  27461).  The  public 
hearing  was  held  July  29, 1985,  and  the 
comment  period  closed  on  August  2. 
1985. 

Summary  of  Inspection  and  Enforement 
Findings  . 

The  Director  finds  that  the  State  has 
met  its  obligations  as  outiined  under  30 
CFR  936.18  as  they  pertain  to  remedial 
actions  toward  restoration  of  the  State's 
inspection  and  enforcement  program. 
Specifically,  the  State  submitted  to 
OSM,  within  the  prescribed  timeframe 
of  twelve  months  after  April  30, 1984,  a 
plan  to  resume  full  authority  for 
implementing  the  inspection  and 
enforcement  aspects  of  its  approved 
program.  The  Director  finds  that  the 
State's  plan  demonstrates  a  commitment 
to  hire  a  sufficient  number  of  qualified 
inspection  and  enforcement  personnel 
and  that  the  State  has,  in  fact, 
established  and  filled  additional 
positions  sufficient  to  be  able  to  fully 
comply  with  all  inspection  and 
enforcement  requirements.  The  Director 
finds  that  the  State  plan  demonstrates 
that  new  inspection  and  enforcement 
personnel  will  be  trained  and 
adequately  supervised  and  thatthe 
State  has,  in  fact,  provided  a 
satisfactory  level  of  training  to  assure 
OSM  that  its  new  persoimel  will  be  able 
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to  implement  all  inspection  and 
enforcement  requirements  of  the 
approved  program.  The  Director  Hnds 
that  although  the  State's  plan  does 
include  many  of  the  provisions,  policy 
statements  and  other  affirmative 
evidence  necessary  t^  assure  the 
Director  that  the  State  will  be  in  full 
compliance  at  all  times  with  the 
provisions  of  its  approved  program, 
there  is  the  potential  for  confusion 
because  of  procedural  changes  and 
modifications  to  policy  that  have 
occurred  since  the  initial  submission  of 
the  plan.  On  October  31. 1985,  in  order 
to  minimize  this  potential  for  confusion 
and  misunderstanding.  ODM  entered 
into  an  agreement  to  identify  or  provide 
to  OSM  by  December  16, 1985.  copies  of 
policy  statements,  guidelines, 
procedures,  and  forms  that  are  presently 
in  use;  policy  statements,  guidelines, 
procedures  and  forms  that  have  been 
changed  since  submission  of  the  plans; 
and  policy  statements,  guidelines, 
procedures  and  forms  that  are  being 
proposed,  including  timeframes  for 
projected  implementation.  Also,  within 
the  October  31. 1985  document  ODM  has 
agreed  that  whenever  inspection  and 
enforcement  authority  for  particular 
permitted  areas  is  returned  to  the  State,  ' 
inspections  on  those  permitted  areas  are 
to  be  conducted  jointly  by  ODM  and 
OSM  on  a  monthly  basis  for  the  first 
three  months. 

The  Director  finds  that  the  State  has, 
in  writing,  properly  petitioned  OSM  to 
return  inspection  and  enforcement 
authority  to  the  State.  The  Director  has 
reviewed  the  State's  inspection  and 
enforcement  plan,  quarteriy  reports 
submitted  to  OSM  as  required  by  30 
CFR  936.16.  and  all  other  pertinent 
information  including  information  from 
the  public  regarding  the  State's 
initiatives  to  resume  authority  for  its 
inspection  and  enforcement  operation. 
As  a  result  of  this  review,  the  Director 
finds  that  Oklahoma  has  demonstrated 
its  capabihty  to  implement,  administer, 
maintain,  and  enforce  the  inspection 
and  enforcement  requirements  of  the 
approved  program  «nd  has  corrected  or 
is  in  the  process  of  correcting  previously 
identified  deficiencies. 

rv.  Disposition  of  Conunents 

Inuring  the  public  hearing  and  public 
comment  period,  a  substantial  number 
of  comments  were  received  from  the 
public,  government  agencies  and  other 
interested  parties.  Ail  of  these 
comments  were  reviewed  and 
considered  by  die  Director  in  making  the 
decision  announced  today.  This  notice 
provides  a  summary  and  response  to  the 
issues  raised  by  the  commenters.  In 
arriving  at  his  decision,  the  Director 


considered  all  comments  in  conjimction 
with  the  testimony  heard  and 
documents  received  on  or  before  the 
close  of  the  public  comment  period. 

1.  OSM  received  numerous  comments 
recommending  diat  OSM  terminate  its 
direct  enforcement  of  the  inspection  tmd 
enforcement  provisions  of  the  approved 
State  program.  Some  commenters        ^ 
provided  no  rationale  or  justification  to 
support  their  requests  that  full  program 
authority  be  returned  to  C^M.  Several 
other  commenters  niged  OSM  to  return 
full  authority  to  ODM  in  order  for  it  to 
administer  the  inspection  and 
enforcement  provisions  based  on  ODM's 
compliance  with  the  remedial  action 
requirements  placed  upon  it  by  the 
Director  in  his  decision  of  April  12, 1984. 
The  remaining  commenters  who 
supported  full  resumption  of  program 
authority  by  ODM,  identified  specific 
improvements  and  accomplishments 
that  have  been  implemented  by  ODM 
since  the  Director's  April  12. 1984 
decision.  The  following  were  cited  as 
areas  of  improvement  which  several 
commenters  felt  supported  the  full 
resumption  of  authority  by  ODM: 
increased  funding  for  ODM  activities, 
increased  staffing  levels  for  ODM, 
provision  of  training  for  ODM  staff 
members,  revised  permitting  procedures, 
revised  bond  calculation  and  bond 
release  procedures,  creation  of  two  new 
field  offices  and  revised  procedures  for 
conducting  onsite  inspections. 

The  Director  acknowledges  that 
positive  accomplishments  have  taken 
place  at  ODM  since  his  decision  of  April 
12. 1984.  Specifically,  the  Director 
recognizes  the  commitment  by  the 
Oklahoma  legislature  in  authorizing 
additional  staff  positions  for  ODM  and 
in  providing  additional  funding  in  order 
for  ODM  to  fill  the  newly  authorized 
positions.  The  Director  also  finds  the 
training  provided  to  ODM  personnel 
since  his  decision  of  April  12. 1984.  to  be 
acceptable.  The  Director  believes  that 
well-trained  State  mine  in^sectors  are 
essential  to  the  successful  transition  of 
the  inspection  and  enforcement 
functions  from  OSM  to  the  State.  The 
placement  by  ODM  of  highly  skilled 
inspectors  in  the  field  will  greatly 
reduce  the  potential  for  OSM  initiated 
enforcement  actions  that  may  otherwise 
result.  However,  the  recently  hired 
inspectors  lack  practical  field 
ex]}erience  that  can  only  ccane  from 
hands-on  inspection  activity  under  the 
guidance  of  an  experienced  reclamation 
inspector. 

For  this  reason.  Oklahoma,  as 
specified  in  the  agreement  signed 
October  31, 1965.  will  be  required  to 
conduct  die  first  three  inspections  on  all 


active  and  temporarily  closed  sites  for 
which  inspection  authority  has  been 
returned  jointly  with  experienced  OSM 
inspectors.  The  Director  believes  that 
this  approach  will  provide  OSM 
inspectors  with  an  opportunity  to 
evalAMi  State  inspectors  in  the 
performance  of  their  duties  for  both 
complete  and  partial  inspections  as  well 
as  provide  the  OSM  inspectors  adequate 
time  and  opportunity  to  provide  training 
assistance  to  the  Oklahoma  inspection 
staff,  if  appropriate. 

With  regard  to  the  creation  of  two 
new  ODM  inspection  field  offices,  the 
Director  supports  the  State's  actions 
taken  to  date.  OSM  will  monitor  the 
performance  of  the  staffs  at  the  two 
newly  created  ODM  field  offices, 
located  in  Krebs  and  Miami.  Oklahoma.  . 
as  part  of  its  annual  evaluation  of  the 
State's  performance  in  implementing  its 
approved  program. 

In  response  to  the  nimierous 
commenters  who  urged  OSM  to  return 
full  program  authority  to  ODM  based 
solely  on  tiie  State's  submission  of  the 
petition  and  the  permitting  and 
inspection  and  enforcement  plans  as 
required  by  30  CFR  936.19,  the  Director 
acknowledges  receipt  of  these 
documents  and  directs  the  commenters' 
attention  to  the  specific  findings  of  this 
rulemaking  which  address  the 
resumption  of  program  authority  by  die 
State  of  Oklahoma. 

2.  One  commenter  stated  diat  it  was 
his  belief  the  conditions  for  resumption 
of  program  authority  had  been  met  by 
ODM.  He  then  urged  OSM  to  resume  full 
program  funding  to  the  Oklahoma 
Conservation  Commission  (OCC).  the 
agency  that  administers  Oklahoma's 
abandoned  mine  land  program,  in  order 
that  many  of  the  hazanious  abandoned 
mine  sites  in  the  State  could  be 
reclaimed  by  the  OCC.  The  Director 
acknowledges  that  ODM  has  made 
progress  in  resolving  identified 
deficiencies  in  several  program  areas, 
most  notably  staffing,  permitting 
procedures  and  bond  calculating 
procedures.  The  Director,  based  on  the 
progress  shown  by  ODM  in  addressing 
the  identified  deficiencies  and 
commitments  agreed  to  by  ODM  on 
October  31. 1985  agrees  with  the 
commenter.  The  Director  would  like  to 
bring  to  the  attention  of  tiie.commenter 
the  Title  IV  funds  Hiat  were  recendy 
awarded  to  CNdahoma.  On  September 
18. 1985,  OCC  was  awarded  $434,560  for 
construction  of  previously  approved 
project.  Then  on  November  5, 1985, 
OCC  was  awarded  $1.3  million  for 
construction  of  FY  1986  projects.  The 
Director,  in  his  decision  of  April  12, 
1984,  specified  that  wMe  no  additional 
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grant  fiinds  would  >e  provided  for 
initiation  of  new  A^  projects,  OSM 
would  continue  to  teview  the  status  of 
uninitiated,  high-pvority  proposed 
projects.  It  should  le  noted  that  in  July 
1984  OSM  provide*)  funding  for 
abandoned  mine  lainds  reclamation 
projects  on  two  sitts  that  posed  an 
immediate  threat  to  the  citizens  of 
Oklahoma.  It  is  O^Cs  continuing  policy 
to  give  these  types  jof  property  the 
attention  necessary  to  protect  human 
health  and  safety  add  the  environment. 

3.  One  commentar  urged  that  a 
phased-in  approaci  be  taken  in 
returning  inspection  and  enforcement 
authority  to  the  Staite.  The  Director 
agrees  with  the  coi^enter  and  has 
provided,  within  the  decision  being 
published  today,  a  schedule  that  must 

'be  followed  by  the  ^tate  of  Oklahoma 
before  full  authority  is  returned  (See 
OK-710).  The  Diredtor's  schedule 
requires  the  State  t0  achieve  certain 
benchmarks  in  critibal  regulatory  areas 
before  resumption  f  f  full  State  authority. 

4.  Several  comm^nters  expressed 
concern  regarding  dn  operation 
currently  mining  wjkhin  the  exemption 
allowed  under  Secnon  701  (28)  of 
SMCRA  for  the  extfaction  of  coal 
incidental  to  the  extraction  of  other 
minerals  where  coail  does  not  exceed  16 
%  percent  of  the  toiinage  of  minerals 
removed  for  commercial  use  or  sale.  The 
commenters  then  u|ged  OSM  to  conduct 
an  investigation  into  the  situation.  The 
Director  agrees  thai  the  issue  needs  to 
be  resolved  and  is  considering  action  to 


be  taken.  The  Direc 

civil  suit  has  been  ! 
District  Court  for 
of  Oklahoma  (I 
1985)  seeking  to 


lor  also  notes  that  a 
lied  in  the  U.S 
t  Northern  District 
\  C.  October  22, 
'  the  operator  to 
cease  coal  production  without  a  permit. 

5.  Two  commentars  expressed 
concern  over  the  latk  of  specific 
provisions  in  the  Ollahoma  Permitting 
Plan  and  the  Oklahoma  permanent 
program  regulation^  relating  to  an 
applicant's  submission  of  fish  and 
wildlife  information  as  required  by  the 
Federal  regulations]  Both  commenters 
cited  the  October  1 J 1984  ruling  of  U.S. 
District  Court  Judgd  Flannery.  In  re: 
Permanent  Surface  fining  Regulation 
Litigation  (II)  m  which  Judge  Flannery 
reinstated  the  provttions  of  30  CFR 
779.20  and  780.16  which  were  suspended 
on  February  26. 198(».  These  1979  rules 


require  each  surfac 


application  to  cents  in  specific  fish  and 
wildlife  resources  ii  iormation,  including 
a  study  of  fish  and  wildlife  habitat 


within  the  proposec 


those  portions  of  thi  i  adjacent  area 
where  effegts  on  8U(  Ji  resources  could 
reasonably  be  expe  :ted  t6  occur.  OSM, 


mining  permit 


mine  plan  area  and 


on  July  15. 1985,  provided  to  ODM  a 
partial  Ust  of  State  regulations  that  were 
determined  to  be  less  effective  than  the 
Federal  regulations  in  light  of  OSM's 
regulatory  reform  effort  and  the  three 
U.S.  District  Court  decisions.  The  July 
15, 1985  list  provided  to  Oklahoma,  did 
not  address  the  permit  application 
requirements  relating  to  fish  and  wildlife 
information  found  at  30  CFR  779.20  and 
780.16.  The  Director  is  aware  of  the 
deficiency  identified  by  the  oonmienters 
and  intends  to  bring  it  to  the  State's 
attention  at  the  same  time  the  State  is 
notified  of  required  revisions  made 
necessary  by  the  U.S.  District  Court's 
Round  III  decision  of  July  15, 1985.  The 
fish  and  wildlife  information  provisions 
will  be  handled  thro&gh  the  routine 
State  program  amendment  process. 

6.  The  same  two  conmienters  also 
recommended  that  ODM  employ  a 
wildlife  biologist/ecologist  to  address 
fish  and  wildife  issues  as  well  as 
participate  in  the  permit  review  process. 
While  the  Director  recognizes  the 
advantages  of  ODM  employing  a  staff 
biologist,  it  is  beyond  his  authority  to 
mandate  the  hiring  of  individuals,  at  the 
State  level  with  specific  experience  or 
educational  training.  While  the  Director 
encourages  ODM  to  develop  in-house 
expertise  in  the  area  of  fish  and  wildlife 
biology,  he  also  encourages  one  of  the 
commenters,  the  U.S.  Fish  and  Wildlife 
Service,  to  reevaluate  the  Memorandum 
of  Understanding  (MOU)  between  itself 
and  the  ODM,  and  if  necessary,  amend 
the  agreement  so  as  to  ensure  adequate 
involvement  by  that  agency  in  the 
permitting  activities  as  they  pertain  to 
fish  and  wildife  matters  in  Oklahoma. 

7.  One  commenter  requested  that 
OSM  conduct  a  special  study  in  order  to 
evaluate  ODM's  compliance  with  the 
fish  and  wildlife  provisions  of  its 
approved  program.  The  commenter 
urged  completion  of  the  analysis  before 
the  Director  announces  his  decision 
concerning  the  Oklahoma  Permitting 
Plan.  The  Director  disagrees  with  the 
commenter's  request  for  several 
reasons.  The  first  is  that  OSM  has  just 
completed  this  year's  program 
evaluation  in  the  Slate  of  Oklahoma. 
OSM's  evaluation  has  identified 
problems  similar  to  those  expressed  by 
the  commenter  with  respect  to  fish  and 
wildife  issues.  Also,  the  Oklahoma 
Permitting  Plan  provides  a  basis  for 
assurance  that  permitting  actions  will  be 
in  compliance  with  the  fish  and  wildlife 
provisions  of  the  approved  Oklahoma 
program.  OSM  will  coordinate  with  the 
U.S.  Fish  and  Wildlife  Service  to 
continue  evaluating  the  imple.mentation 
of  the  fish  and  wildlife  provisions 
contained  in  that  doctmient.  The 


Director  believes  that  for  the  above 
reasons,  the  concerns  of  the  commenter 
will  be  adequately  addessed  without 
initiating  a  special  study. 

8.  One  commenter  stated  thAt  material 
he  had  received  and  reviewed  did  not 
specifically  address  operator 
responsibility  concerning  damage  to 
property  and  structures.  The  commenter 
then  recommended  strongly  that 
preblast  surveys  be  conducted  in  order 
to  be  able  to  determine  more  accurately 
the  extent  of  damage  if  any.  Ilie 
Director  agrees  wi&  the  commenter  that 
protection  and  restoration  of  property 
and  structures  is  essential.  Further,  the 
Director  directs  the  commenter's 
attention  to  section  816.62  of  the 
Oklahoma  regulations  that  requires 
operators  to  conduct  preblast  surveys  if 
requested  by  a  resident  to  do  so.  The 
Director's  remedial  action  requirements 
of  April  12. 1984  required  from  the  State, 
submission  of  plans  addressing 
permitting  and  inspection  and 
enforcement;  it  was  not  intended  that 
the  two  plans  address  in  detail,  every 
component  of  Oklahoma's  approved 
program.  Therefore,  the  Director  finds 
those  program  areas  addressed  by  the     - 

.  commenter  to  be  no  less  effective  than 
the  Federal  provisions. 

9.  One  commenter  expressed  concern 
about  the  revised  bond  calculation 
procedures  contained  in  the  permitting    , 
plan  and  the  impact  of  those  provisions 
upon  the  coal  industry.  The  commenter 
then  requested  a  series  of  cooperative 
meetings  between  representatives  of  the 
bonding  industry,  the  Oklahoma  coal 
industry,  the  Oklahoma  Department  of 
Mines  and  the  Office  of  Surface  Mining 
to  discuss  bonding  issues  in  Oklahoma. 

OSM  has  reviewed  the  revisevi  bond 
calculation  procedures  contained  in  the 
State's  permitting  plan  and  find  them  to 
be  adequate  in  light  of  the  past 
deficiencies  associated  with  bond 
calculations,  and  in  concert  with  the 
approved  Oklahoma  regulations. 
However,  the  Director  encourages  such 
a  meeting  if  it  would  result  in  a 
meaningful  exchange  of  ideas  and 
suggestions  concerning  this  important 
subject. 

V.  Director's  Decision       ' 

Having  reviewed  and  considered  all 
available  information  on  ODM's 
implementation  of  the  Oklahoma 
program,  including  the  hearing  record.    ^ 
OSM's  oversight  findings,  public 
conmients  and  all  other  contents  of  the 
administrative  record  in  these 
proceedings,  the  Director  has  made  the 
following  determinations. 

Oklahoma  has  corrected  or  initiated 
die  necessary  action  to  address  the 
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.  problems  identified  by  OSM  in  the 
State's  implementation  of  its  program. 
ODM  has  agreed  to  identify  or  provide 
to  OSM  by  December  16. 1985.  certain 
information  regarding  past,  present,  and 
projected  policy  statements,  guidelines, 
procedures  and  forms:  and  it  has  also 
agreed  to  prepare  and  provide  by  the 
same  date,  lists  identifying  the  current 
backlog  of  bond  forfeiture  actions  and  of 
injunctive  relief  proceedings  regarding 
state  issued  violations  and  a  plan 
including  necessary  commitments  from 
the  Attorney  General's  office  as  to  how 
the  State  intends  to  address  this 
backlog. 

The  Director  has  determined  that 
upon  successful  completion  of  the  items 
in  the  above  paragraph.  OSM  will  return 
to  ODM  on  January  1, 1986.  inspection 
and  enforcement  authority  for  all  mines 
where  mining  has  been  completed  or  the 
site  has  been  abandoned  and  no  further 
mining  at  that  site  is  intended  by  any 
person.  OSM  will  provide  to  ODM  by 
December  15. 1985,  a  list  of  Oklahoma's 
permits  in  the  above  categories. 

ODM  has  also  agreed  to  reevaluate 
and  revise  permits  for  active  and 
temporarily  closed  operations  with 
emphasis  being  placed  on  those  relevant 
permitting  deHciencies  identified  in  the 
1985  Aimual  Evaluation  Report  and 
place  a  high  priority  on  those  operations 
that  have  not  received  a  permanent 
program  permit.  After  ree valuation, 
ODM  has  agreed  to  require  additional 
reclamation  bond  for  those  active  and  , 
temporarily  closed  operations  that  are 
found  to  be  underbonded. 

Additionally,  the  Director  has 
determined  that  beginning  after  January 
1. 1986,  OSM  will  return  to  ODM 
inspection  and  enforcement  authority 
for  individual  active  and  temporarily 
closed  operations  for  which  ODM  has 
reevaluated  and  revised  the  permits  and 
reclamation  bonds  in  accordance  with 
the  agreement  signed  by  ODM  on 
October  31, 1985  (OK-710).  In  order  to 
maintain  clear  and  well  defined  lines  of 
responsibility  regarding  the  authority  to 
conduct  inspections  on  active  and 
temporarily  closed  operations,  the 
Director.  OSM,  has  instructed  the 
Director  of  the  Tulsa  Field  Office  to 
provide  to  ODM  a'formal  notification  of 
the  transfer  of  inspection  responsibility 
upon  the  completion  of  the  affirmative 
demonstration  that  a  reevaluated  permit 
is  in  compliance  with  the  approved 
program.  Until  such  time  as  formal 
notifiation  is  received  by  ODM. 
inspection  and  enforcement  authority 
will  remain  the  responsibility  of  OSM. 

OSM  will  continue  to  be  responsible 
for  any  outstanding  Federal  enforcement 
actions  taken  since  April  30, 1984, 
including  any  necessary  follow-up 


inspections  on  those  operations  for 
which  inspection  and  enforcement 
authority  has  been  returned  to  ODM.  To 
avoid  duplication  and  placement  of  an 
undue  burden  on  operators.  ODM  will 
not  be  required  to  pursue  additional 
enforcement  actions  on  violations 
previously  cited  by  OSM. 

Whenever  inspection  and 
enforcement  authority  for  particular 
operations  is  returned  to  ODM. 
inspections  on  those  operations  are  to 
be  conducted  jointly  by  OSM  and  ODM 
inspectors  on  a  monthly  basis  for  the 
first  three  months. 

Upon  completion  by  ODM  of  the 
afHrmative  demonstrations  and 
resumption  of  inspection  and 
enforcement  authority  for  all  the 
individual  permits  as  described  above, 
the  Director  will  initiate  procedures  to 
terminate  the  30  CFR  733  action  in 
Oklahoma. 

,  Until  termination  of  the  30  CFR  733 
action,  the  Director  is  requiring  that 
ODM  continue  to  provide  to  OSM 
quarterly  reports. 

Funding 

In  the  April  12, 1984  Federal  Register, 
the  Director  armounced  that  because  of 
deRciencies  associated  with  its 
regulatory  program,  no  additional  grant 
funds  would  be  provided  to  Oklahoma 
for  initiation  of  new  projects  under  the 
State's  abandoned  mine,d  land  (AML) 
program.  The  Director  also  indicated 
that  OSM  would  review  the  status  of 
any  uninitiated  projects  currently 
funded  under  one  or  more  AML 
construction  grants  as  well  as  any 
proposed  high-priority  projects  that 
posed  an  immediate  treat  to  the  citizens 
of  Oklahoma. 

OSM  funded  reclamation  of  two  such 
projects  in  July  1984  by  awarding 
approximately  $1.3  million  to  the 
Oklahoma  Conservation  Commission 
(OCC).  the  agency  responsible  for 
administering  Oklahoma's  AML 
program.  On  September  18, 1985,  OSM 
awarded  to  OCC  a  grant  in  the  amount 
of  $434,560  for  construction  of  two 
previously  approved  high-priority 
projects.  As  previously  discussed,  the 
Director  acknowledges  the  progress 
made  to  date  by  ODM  in  resolving 
identified  deficiencies  in  the  areas  of 
permitting,  bonding,  inspection  and 
enforcement,  and  lands  unsuitable 
designation.  The  Director,  based  on  the 
progress  demonstrated  by  ODM  and  the 
commitment  made  by  ODM  in  signing 
the  October  31. 1985  agreement  to 
address  the  remaining  issues,  finds  that 
additional  review  of  Oklahoma's  AML 
grant  applications  is  no  longer 
necessary  and  is  removing  the 
restrictions  on  funding  of  the  AML 


program.  Subsequent  to  the  October  31. 
1985  agreement,  a  grant  for  $1.3  million 
for  construction  of  FY  1986  projects  was 
awarded  to  OCC. 

The  Director  based  on  the  above 
findings  is  amending  30  CFR  Part  936  to 
codify  his  decision  to  modify  the 
schedule  for  returning  full  authority  to 
the  State  of  Oklahoma. 

Additional  Determinations 

1.  Compliance  with  the  National     , 
Environmental  Policy  Act.  The 
Secretary  has  determined  that,  pursuant 
fo  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMBj  granted  OSM  an 
exemption  horn  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  ei^ect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act.  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  936 

Coal  mining.  Intergovernmental 
relations.  Surface  minihg.  Underground 
mining. 

Dated:  November  25, 1985. 
Jed  D.  Christensen. 
Director,  Office  of  Surface  Mining. 

PART  936— OKLAHOMA 

30  CFR  Part  936  is  amended  as 
follows:       J 

1.  The  authority  citation  for  Part  936 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.]. 

2.  30  CFR  936.17  is  revised  to  read  as 
follows: 
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in^\7    OpwtN^tait 


Startiag  on  the  effiectiTe  date  of  this 
decision  and  until  otherwise  specified 
by  the  Dinctor,  C6M  sball  continue  to 
directly  iiapleniedt  admiBistcr  and 
enforce  tlie  ■n>n>yed  Oklahoma 
regulatory  prograAi  to  the  extent 
specified  below.  The  authority  of  the 
Oklahoma  Depar1|nent  of  Mines  to 

regulatory 
to  the  extent 


implement  the 
program  is  rcstoi 
specified  below 
(a)  With  respei 
actions  hiitiated 
April  30, 1964. 


I  to  enforcement 
the  State  prior  to    , 
\  sfaafl  continue  to 
have  aothority  to  take  administratiTe 
enforcement  actiolis  to  bring 
outstanding  violanons  to  a  final 
di8positk»  (inchiaiitg  issuing  proposed 
assessments,  assessing  penalliesv 
holding  ii^oraial  cDnfercnces  and 
hearings,  and  coflfcting  penaAies). 
However,  aay  tcraunation  or  vacatioa  of 
enforcement  actioba  tar  qpetatioas. 
under  the  jitrisdicttan  sf  OSM  by  ODM 
shaB  aot  take  effect  mtil  api»trred  by 
OSM.  I 

(b)  Upon  the  satisfactory  completion 
of  the  Kquiremesk  specified  IB  30  CFR 
936.18  (a)  and  (b)  Kut  no  earlier  thao 
January  1. 1986,  O^M  will  ha:ve 
authority  to  implefient  the  Oklahoma 
r^latory  prograii  for  all  mines  where 
mining  has  been  completed  oc  the  site 
has  been  abandon^  and  no  ^irther 
mining  at  that  site  is  intended  by  aay 
person.  OSM.  by  Itecember  16, 1985,  will 
provide  ODM  witH  » list  of  the  permilB 
in  the  above  categories. 

(cj  Beginning  aftfcr  Jannwy  1 1988. 
ODM  will  have  aoihority  to  implement 
the  Oklahoma  regi^atory  program  for 
individual  active  a^d  temporarily  closed 
operatims  for  whith  ODM  has 
reevaluated  and  revised  the  permits  and 
reclamation  bonds  in  accordance  with 
the  procedures  and  processes  specified 
in  30  CFR  936.18  [df  and  (d).  Upon  an 
afiirmative  demoostration  to  OSM  that  a 
reevaluated  permit  is  in  comphance 
with  the  approved  program,  OSM  will 
notify  ODM  that  tl^e  individual  permit  is 
returned  to  the  Stage's  jurisdiction. 

(d)  OSM  will  coittinue  to  conduct  all 
inspections  of  coaa  exploration  and 
surface  coal  mining  and  reclamation 
operations  on  non^dian  and  non- 
Federal  lands  within  the  State,  including 
bond  release  inspections  widi  the 
exception  of  those  ispecified  paragraphs 
in  (bj  and  (c)  abovS,  in  accordance  with 
sections  517.  5m  5p,  525.  and  52»of  the 
Federal  Act,  30  U.SjC.  1267, 126a  1271. 
1275,  and  1276  30  CFR  Parts  842. 843  and 
845.  and  43  CFR  Pa  rt  4.  With  respect  to 
enforcement  actioi  s  initiated  by  ODM 
prior  to  April  30,  n  B4«  OSM  will  conduct 
follow-up  inspectic  ns  at  all  sites  witt 


outstanding  violations  on  or  after  the 
abatement  dates  specified  in  the  State- 
issued  notices  of  violation,  unless  the 
site  has  been  returned  to  the  State's 
jurisffictioR  under  the  provisions  of 
paragraphs  (bi  and  (c)  above. 

(e]  OSM  will  continoe  to  issue, 
modify,  enforce  and  terminate  notices  of 
violation,  cessation  orders  and  show 
cause  orders  in  accordance  with 
sections  517,  518,  521,  525,  and  526  of  the 
Federal  Act.  OTU.S.C  1287, 1268, 1271. 
and  1278.  and  30  CFR  Parts  842.  843  and 
845.  and  45  CFR  Part  4.  With  respect  to 
enforcement  actions  initiated  by  ODM 
prior  to  April  30. 1984.  OSM  will 
continue  to  issue  failure-to^abate 
cessation  orders  if  the  operator  has  not 
or  does  not  abate  die  violation  by  the 
abatement  date  set  in  tha  State-ismed 
notice  of  violation.  OSM  will  continue  to 
issue  notices  of  violation  for  any 
violation  observed  by  an  OSM  inspector 
that  has  not  been  previously  cited  by  the 
State.  OSM  wiU  continue  to  issue       # 
cessation  orders  for  any  condition  or 
practice  which  creates  an  imminent 
danger  to  the  health  or  safety  of  the 
pub^  or  ia  causing,  or  can  reasonably 
be  expected  to  cause  significant, 
imminent  environment^  harm  to  land, 
air  or  water  resources. 

(f)  OSM  will  GontiBue  to  impose  civil 
and  criminal  sanctions  as  appropriate 
for  violatioas  of  tbe  State  law, 
regulations  and  conditions  of  permits 
and  exploration  approvals,  including 
civil  and  criminal  penalties,  in  . 
accordance  with  sections  517. 5I8»  521, 
525.  and  526  of  the  Federal  Act.  30  USJC 
12S7, 128Bv  1271, 1275,  and  1278,  and  30 
CFR  Parts  842, 843  and  845.  and  43  CFR 
Part  4. 

(^  OSM  Witt  prompdy  inform  ODM  of 
the  results  of  all  follow-up  insfwctions 
conducted  by  OSM  and  of  enforcement 
acticKis  taken  which  pertain  to 
enforcement  actions  initiated  by  ODM 
prior  to  April  30, 1984. 

(bJ  Any  administrative  review  of  OSM 
enforcement  actions  under  this  section 
will  continue  to  be  carried  out  pursuant 
to  43  CFR  Pert  4. 

(i)  O^f  wi&  continue  to  be 
responsible  for  any  outstanding  Federal 
enforcement  actions  taken  since  April 
30, 1994,  including  any  necessary  follow- 
up  inspections  on  those  operations  for 
which  inspection  and  enforcement 
authority  has  been  returned  to  ODM  m 
accordance  with  paragraphs  (h)  and  (c) 
abawe.  To  avoid  duplication  and 
placement  of  an  undue  burden  on 
operators,  ODM  will  not  be  required  to 
pursue  addrtionai  enforcement  action  on 
violations  previously  cited  by  OSM. 

3. 30  CFR  MftlS  is  revised  to  read  as 
follows: 


9  w38.1v   Remediitactfona. 

As  a  prereqiui&ite  ta  the  Oklahoma. 
Department  of  Mines  to  resume 
authority  to  implement  tha  ptovisioos  of 
the  Oklahoma  surface  coal  mining 
regulatory  program  that  are  being 
directly  enforced  by  the  Office  of 
Surface  Mining  as  specified  undec  30- 
CFR  93&17.  the  Director  requires  that 
Oklahoma  carry  out  the  remedial 
measures  specified  below. 

(a)  To  miaimiae  the  potokial  for 
coafosion  and  misunderstanding  about 
the  Permitting  and  Inspection  and 
Enforcement  Plans  during  the 
resumption  of  autfaortty,  C^Mraaot 
identi^  orpnovide  to  OSMby  Deeember 
m  IdflB,  copies  of  policy  statemente.. 
guideliBeSk  procedures  aad  foems  diat 
are  presently  in  use:  policy  statements, 
pudelines,  procedures  andfiRmsthet 
have  been  changed  since  sufaniesioix  of 
the  plana;  aed  policy  state  aenlfc; 
guidelines,  ptocedores  and  forms-  that 
are  being  pcopescd,.  including 
timeframes  for  projected 
implementation. 

(b)  ODM  must  prepare  and  provide  to 
OSM  by  December  16i  1985.  lists 
identifying  the  current  backlog  of  bend 
forfeiture  actions  and  of  injunctive  relief 
procee<£ngs  regarding  stete-issued 
violation*  and  a  phia  includii^ 
necessary  conanttmente  from  the 
Attorney  GeneraFs  office  as  to  how 
Oklahoma  intends  to  address  this 
backlog. 

fc]  Permitting  and  bonding  pcocesses 
will  be  in  accordance  with  l^e 
Permitting  plan  and  in  compliance  with 
the  approved  Oklahoma  pro-am. 
Specifically,  ODM  will  implement 
procedures  to: 

Cl)  Calculate  and  set  bonds,  suffkient 
to  aDow  third  party  reclamation. 

(2]  Process  bond  forfeiture  actions  in  a 
timely  manner. 

^]  Assure  against  after-the-fact 
revisions  to  pennits. 

(4)  Prevent  issuance  of  permits  to 
operatcns  with  outstanding  enforcement 
actions  or  unpaid  AML  fees  pursuani  to 
fi  786.19  (g):  and  (h)  of  the  approved 
Oklahoma  regulations. 

(5)  Assure  against  inappropriate 
incidential  boundary  changes. 

(d)'  ODM  Witt  reevaluate  and  revise 
permitB  for  active  and  temporarily 
closed  operations  with  emphasis  being 
placed  on  those  relevant  permitting 
deficiencies  identified  in  die  1985 
Annual  Evaluation  Report  and  place  a 
high  priority  on  those  operations  that 
have  not  received  a  permanent  program 
permit.  After  resvaluation,  ODM  will 
require  additional  reclamation  bond  for 
those  active  and  temporarily  closed 
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operations  that  are  found  to  be  under- 
bonded. 

(e)  ODM  will  conduct  joint 
inspections  with  OSM  inspectors  on  a 
monthly  basis  for  the  first  three  months 
(one  complete  inspection  and  two 
partial  inspections)  on  those  permits 
described  in  30  CFR  936.17(c)  for  which 
inspection  and  enforcement  authority 
has  been  returned. 

(f)  ODM  shall  continue  to  submit  to 
OSM  a  report  once  every  three  months 
on  the  State's  progress  in  the  following 
program  areas: 

(1)  Reevaluating  existing  permits 
including  bond  adequacy; 

(2)  Reevaluating  bond  release  actions 
since  August  10, 1982; 

(3)  Notifying  operators  of  additional 
permit  application  and/or  bond 
information  requirements; 

(4)  Processing  new  permits  or  permit 
revisions; 

(5)  Processing  petitions  to  designate 
land  as  unsuitable  for  surface  mining. 

4.  30  CFR  936.19  revised  to  read  as 
follows: 

§936.19    Termination  of  Federal 
enforcement  of  State  program. 

(a)  The  Director  will  return  to 
Oklahoma  the  remaining  authority 
suspended  under  30  CFR  936.17 
provided  the  following  requirements 
have  been  met: 

(1)  The  State  has  accomplished  to  the 
satisfaction  of  the  Director  all  remedial 
actions  specified  under  30  CFR  936.18 
(a).(b)and(f). 

(2)  The  State  has  completed  the 
affirmative  demonstrations  and  resumed 
inspection  and  enforcement  authority 
for  all  individual  permits  as  described  in 
30  CFR  936.18  (c),  (d)  and  (e). 

(b)  Upon  satisfaction  of  the 
requirements  specified  in  para^aph  (a) 
of  this  section,  the  Director  will 
announce  in  the  Federal  Register  his 
decision  to  restore  to  Oklahoma  all 
program  authority  and  terminate  the 
procedures  initiated  under  30  CFR 
733.12. 

(FR  Doc.  85-28606  Filed  11-29-65:  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  10 

International  Mail  Manual; 
Miscellaneous  Amendments 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  hereby 
describes  numerous  miscellaneous 
revisions  consolidated  in  the 


Transmittal  Letter  for  Issue  3  of  the 
International  Mail  Manual  (IMM),  which 
Is  incorporated  by  reference  in  the  Code 
of  Federal  Regulations,  39  CFR  10.1. 
■  While  many  of  the  revisions  are 
minor,  editorial,  or  clarifying,  issue  3 
contains  major  changes  in  organization, 
format,  and  location  of  information. 
Substantive  changes,  such  as  the  new 
international  postage  rates  which 
became  effective  February  17, 1985, 
have  previously  been  published  in  the 
Federal  Register. 
EFFECTIVE  DATE:  July  4. 1985. 
FOR  FURTHER  INFOmiATION  contact: 
Paul  J.  Kemp,  (202)  268-2960. 
SUPPLEMENTARY  INFORMATION:  The 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR  10.1) 
has  been  amended  by  the  publication  of 
a  transmittal  letter  for  issue  3,  dated  July 
4, 1985.  The  text  of  all  published 
changes  is  filed  with  the  Director  of  the 
Federal  Register.  Subscribers  to  the 
International  Mail  Manual  receive  these 
amendments  automatically  from  the 
Government  Printing  Office. 

The  following  is  from  the  Explanation 
section  of  the  transmittal  letter  for  issue 
3: 

Explanation 

Issue  3  replaces  Issues  1  and  2  of  the  IMM. 
It  contains  the  new  international  postal  rates 
which  became  effective  February  17, 1985, 
and  all  revisions  published  in  the  Postal 
Bulletin  through  July  4. 1985.  Items  published 
after  July  4. 1985  are  effective,  but  have  not 
been  incorporated  into  Issue  3. 

Issue  3  incorporates  major  changes  in 
organization,  format,  and  location  of 
information.  Major  changes  or  new  features 
include: 

1.  The  chapters  have  been  revised,  and 
certain  sections  rewritten  for  clarity. 

2.  Separate  Individual  Country  Sheets  for 
Postal  Union  Mail  and  Parcel  Post  have  been 
combined  into  one  section.  Information  in  the 
Individual  Country  Listings  (ICLs)  has  been 
standardized  and  referenced. 

3.  Postage  rate  tables  for  each  class  of  mail 
have  been  reformatted.  The  new  format 
shows  air  rates  on  the  left  and  surface  rates 
on  the  right. 

4.  All  summary  tables  have  been 
eliminated.  The  information  that  was 
contained  in  the  tables  has  been  incorporated 
into  the  appropriate  chapters. 

5.  An  Appendix  has  been  added  which 
contains  the  following: 

Appendix  A — World  Map  Index 
Appendix  B — Index  of  Localities 
Appendix  C — Conversion  Table — Dollars  to 

Gold  Francs  (GFR)  and  to  Special  Drawing 

Rights  (SDR). 
Appendix  D — Express  Mail  International 

Service  (EMIS)  Country  Listings. 
Appendix  E — International  Surface  Air  Lift 

Network  Countries  and  Rates  (ISAL). 

6.  The  Contents  and  Index  have  been 
completely  revised. 


List  of  Subjects  in  39  CFR  Part  10 

Postal  Service,  Foreign  relations. 

PART  10-^AMENDED] 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Autbority:  5  U.S.C  552(a):  39  U.S.C.  410, 
404,  407.  408. 

2.  Section  10.3  is  amended  by  adding 
at  the  end  thereof  the  following: 

S  10.3    Amendments  to  ttte  International 
Mall  Manual 


TransmUal  MMr 


FR 
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3.  Section  10.5  is  revised  to  read  as 
follows: 

§  10.5    Contents  of  the  International  Mai  . 
Manual 

The  International  Mail  Manual 
contains  the  following  parts: 

(a)  Chapter  1 — International  Mail 
Services 

(1)  Subchapter  110 — General 

Information 
(i)  Part  111— Scope 
(ii)  Part  112 — Mailer  Responsibility 
(iii)  Part  113 — Individual  Country 

Listings  (ICLs) 
(iv)  Part  114— Availability 
(v)  Part  115 — Official  Correspondence 

(2)  Subchapter  120 — Preparation  for 

Mailing 
(i)  Part  121 — Packaging — Sender's 

Responsibility 
(ii)  Part  122— Addressing 
(iii)  Part  123 — Customs  Forms 

Required 

(3)  Subchapter  130— Mailability 
(i)  Part  131— General 

(ii)  Part  132— Written.  Printed,  and 

Graphic  Matter 
(iii)  Part  133 — Improperly  Addressed 

Mail 
(iv)  Part  134 — Valuable  Articles         ~ 
(v)  Part  135 — Animals  and  Plants 
(vi)  Part  136— Special  Packaging 

Requirements 
(vii)  Part  137— Perishable  Biological 

Substances 
(viii)  Part  138 — Radioactive  Materials 
(ix)  Part  139 — Dangerous  Materials 

(4)  Subchapter  140 — International  Mail 

Classes 
(!)  Part  141 — ^Definitions 
(ii)  Part  142— Size  Limits 
(iii)  Part  143 — Envelope  and  Card 

Specifications 
(iv)  Part  144— Official  Mail 
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(v)  Pait  MS— Ah  Strvic* 
(5)  Subchapter  isa  -Postage 
(i)  rtrtTSl— Po*  age  Rates 
(ii)  Part  152— PaimiuU  Methods 
(iii)  Part  153 — Ptqcement  of  Postage 
(iv)  Put  154— Toctage  for 

Combinatiaa  Mecca 
(vl  Part.  155— Rei  tailed  Items 

(b)  Chapter  2 — Cor  ditions  for Maifinf 

(1)  Subcbaptcr  2»  -Esepnss^  Mail 

IntennlMMHl  S  BKvkr 
(i)  Part  211 — Oes  aiption 
fn)  Part  212 — Poa  rage 
(iii)  Part  213— Wi  ight  and  Size  Limits 
(iv)  Part  214 — Pre  paration 

Requirements 

(2)  Subchapter  220-  -Letters  and  Lctlsr 

Packages 
(i)  Part  221— Desi  ziption 
(ii)  Part  222— Pos  age 
(iii)  Part  223 — W(  i^  and  Sjtp  l.imiti^ 
(iv)  Part  224 — Pre  jaration 

(3)  Subchapter  230-  -Postcards  and 

Aerogcanimes 
m  Part  231— Des<  n'ption 
(ii)  Part  232— Pos  a«e  Rates 
(iii)  PSrt  233— We  i^t  and  Size  Limits 
(iv)  Part  234— Pre  jaration 

Rp^iwwii 

(4)  Subchapter  240-  -Printed  Matter 
(i)  Part  241^Des<  ription 

(ii)  Part  242— Pos  age 

(iii)  Part  243 — Wi  ight  and  Size  Limits 

(iv)  Part  244 — Pre  [laration 

Requirements 
(v)  Part  245— Dtr<  ct  Sacks  of  Printed 

Matter  to  One ,  Vddressee  (TVf* 

Bags) 

(5)  Sttbcfaapter  250-1-Maner  for  tfre  BMnd 
(i)  Part  251 — Deatfriptitm 

(ii)  Part  252— Pos  age  Rates 
(iir)  Part  2S3—Wi  i^  and  Size  Limits 
(iv)  Part  254 — Pre  jaration 
Requirements 

(6)  Subchapter  260-  -ftnaii  Packets 
(i)  Part  281— Des<  ription 

(ii)  Part  2S2 — Ptoff  age  Rates 
(iii)  Part  263— W«  ight  and  Size  Limits 
(iv)  Part  2M — I^  yaratwn 
Requirements 

(7)  Sobchapter  270-  -Parcel  Post 
(i)  Part  271— Des<  ription 

(ii)  Part  272— Posi  age 
(iii)  Part  273— W^ght  and  Size  Limits 
(iv)  Part  274— Prebaration 
Requirements 
(c)  Chapter  3 — Spec  ial  Services 

(1)  Subchapter  310-  -Certificate  of 

Maihng 
(i)  Part  311— Des«  ription 
(ii)  Part  312— Ava  ilabihty 
(iii)  Part  313— Fees 
(iv)  Part  314 — Pro  i^essing  Requests 

(2)  Subchapter  320^  -losaraBC* 
(i)  Part  321— Desc  ription 
(ii)  Part  322— Av^lability 

(iii)  Part  323— Fe^s  and  Insured  Vahie 


(iv)  Part  324— Pt-Qccasmc.  Requests 
(v>  Part  325— Indouttty  Claina  and 
Payafienlft 
(3)  Subchaptar  330— H«gi»te«d  i*aA 
(i)  Parta^-^kaui^jtiwii 
(iq  Pwt  332— Availatnlitsr 
(in)FBrt333 — Fcc»  and  biri«nnrty 


tiv)Pwt33M — Ptocnaing  Reqaests 
(v)  Part  336 — IndeflBifty  Clierane  and 

Pajments 
(4>  Subchapter  340— Retivn  Receipt 
(i)  Part  341 — Descriptien- 
(ii)  Part  342— Avaifa&ffity 
(iir)Pnt3«3— Fee 
(iv)  Part  344 — Pcacessing  JEtequesta 
(5)  Subdiai^ter  350    Bastricted  Delntcrjr 
(i)  Pari  361— Desctiptioa 
(ii)  Part  352^Avad«biIity 
(iii)  Part  353— Fee 
(iv)  Part  354— ProcesMOg  Beq«ea«B 
(e)  Sabcfaapter  360— RecaU/Cfaafl«c  of 

Adckess 
(i)  Part  3ftL— Ds»chptioa 
(ii)  Part  3A2— Conditions  and 

Limitationa 
(ii^  Part  363— Fees  and  Charges 
(iv)  Part  364— Pteecssrag^  Requests 

(7)  Sabchaytep  370 — Specief  D^very 
fij  P»t  371 — Deseription 

(ii)  Part  372— Availability 

(iii)  Part  373— Fees 

(iv)  Part  374— Processing  Requests^ 

(8)  Subchapter  380— Special  Uandlinf 
(i)  Part  381-^)escEiptieii: 

(ii)  Psfff  312— Avsifabihty 

{ni}  Part  383— Fees 

(iv)  P&rt  384— Processmg,  Requests 

(9)  Subchapter  390 — Supplementary 

Services 
(i)  Part  3B1 — Inteniatioaat  Posfeiil 

Money  Orders 
(ii)  Part  382— htemational  Reply 

Coupons 

(d)  Chapter  4— Treatment  of  Outboand 
Mail 

(1)  Subchapter  410 — Pestmarking 

(2)  Subchapter  420— Shortpaid  and 

Unpaid  Mail 
(i)  Part  421— Check  far  Sufficient 

Postage 
(ii)  Part  422— Unpaid  Mai! 
(iii)  Part  423— Shortpaid  Mail 
(3J  Subchapter  430 — kiiproperly 

Prepared  Mail 
(i)  Part  431 — Insuffkieoi  Address 
(ii)  Part  432 — Oversized  or  Undersized 

Items 
(iii)  ^rt  433 — Oversized  Cards 
(iv)  Part  434— Reply-Paid  Cards 

(4)  Subchapter  440-— Special  Services 

MaU 
(i)  Part  441— Registered  Mail 
(ii)  Part  442— Special  Delivery 
(iii)  Part  443 — Special  Handling 

(5)  Subchapter  450 — Fonwan^g 


(e>  C&apter  5— Noapcwtal:  Expert 
Regulations 

(1)  Subchapter  SW  piesetved]' 

(2)  S\ibdiapter  S2Q-— Shipper's  Export 

Declaration 
(i)  Part  521 — Description 
Ciil  Part  522— When  Required 
(iii)  Part  523 — How  to  obtaiia. 

CbmmercialJ'orms 
(iv)  Part  524 — ^How  ta  Predate 

Shipper'a  E^cport  Declacation 

(Commerce  FQnn.7525-Vi 
fv)  Part  525 — Handling  and  Disposal 

of  Shipper's  Export,  neclaratinn 

(3)  Subchapter  530— Qimmoditi^  and 

Technical  Data 
(i)  Part  531 — Scope  and  ApplicabiK^ 

of  Licensing  Requirements 
(ii)  Part  532— General  Expect  Liccnaes 
(iii)  Part  533— Validated  Export 

Licenses  x 

(4)  Subchapter  540 — Munitions  and 

Related  Technical  Data 
(il  Part  541 — Lieen«n§  Keqiuremeata 
(iq  Part  542— MaiiiBt  Under 

Individual  Licenses 

(5)  Subchapter  550— Dried  Whole  Eggs 
(i)  Part  551 — t^BuIpBun 

(ii)  Part  552— Charges 
(iii)  Part  553— Hew  t» Mail 

(6)  Subehepter  5SB)— Tobacco-  Seeds  and 

Tobacco  nanto 
(i)  Part  581 — Description 
(ii)  Part  562— Charges 
(iiij  Phrt  5^-How  to  Nfait 
[Tf  Sobchapter  570'— Consiifar  and 

Conuiieruiai  Invoices 
(8)  Subchapter  580— Drawback 
Arrangement 
p)  Part  58t — Description 
(ii)  Part  582 — Ptacessiiig  Drawback 
Claims 
(f)  Chapter  6— {Reserved! 

(g):  Chapter  7 — TseetmeAt  of  Inbound 
Mail 

(1)  Subchapter  716— U.S.  Customs 

Information 
(i)  Part  711 — Customs  Examination  of 

Mail  Believed  to  Contain  Ehrtiable 

or  Prohibited  Articles 
(ii)  Part  712 — Customs  Clearance  and 

Delivery  Fee 
(iii)  Part  713— Treatment  of  E)utiable 

Mail  at  Delivery  Office 

(2)  Subchapter  720— Plant  and  Animal 

Quarantine 
(i)  Part  721— What  is  Subject  to 

Inspection 
(ii)  Part  722 — Segregation  and 

Handling 
(iii)  Part  723 — A^culture  hispectioa 

Stations  and  Offices 

(3)  Subchapter  730— Shortpaid  Mail  te 

U.SA. 
(i)  Part  731 — Computatiani  at  Postage 
Due 
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(ii)  Part  732— Shor^jaid  Letters  and 

Cards  From  Canada 
(iii)  Part  733— Shortpaid  Items  Bearing 

U.S.  Pbstage 

(4)  Subchapter  740 — Irregular  Mail 

(ij  Part  741^bivalid  Foreign  Postage 
(ii)  Part  742— Unaudiorized  Letters 

Enclosed 
(iii)  Part  743— Stamps  Not  Affixed 
(iv)  Part  744-^arcels  Addressed 

Through  Banks  or  Other 

Organizations 
(v)  Part  745 — Foreign  Dispatch  Notes 

(5)  Subchapter  750— Special  Services 
(i>  Part  751 — ^hisored  Parcels 

(ii)  Part  752— Registered  Mail 
(iii)  Part  753— Return  Receipt 
(iv)  Part  754— Restricted  Delivery 
(v)  Part  755— ^cial  Delivery 
(vi)  Part  756— Recall  and  Change  of 
Address 

(6)  Subchapter  760— Storage 

(i)  Part  761— Retention  Period 
(ii)  Part  762 — Storage  Charges 

(7)  Subchapter  770— 4='orwarding 
(i)  Part  771 — General  Procedures 

(ii)  Part  772-^teil  of  Domestic  Origin 
(iii)  Part  773 — Items  Mailed  Aboard 

Ships  (Paquebot) 
(iv)  Part  774-^4ail  ofToreign  Origin 
(v)  Part  775 — Directory  Service 

(8)  Subchapter  780— Undeliverable  Mail 
(i)  Part  781— Mail  of  Domestic  Origin 
(ii)  Part  782— Mail  of  Foreign  Origin 

(9)  Subchapter  790— Items  Mailed 

Abroad  by  or  on  Behalf  of  Senders 

in  the  U^ 
(i)  Part  791— Mailings  Affected 
(ii)  Part  792— Postage  Payment 

Required 
(iii)  Part  793— Advance  Payment 

Required 
(iv)  Part  794— Treatment  if  Advance 

Payment  Not  Made 
(v)  Part  795— Report  of  Mailings 

(h)  Chapter  8  [Reserved! 

(i)  Chapter  9— Inquiries,  Indemnities  and 
Refunds 

(1)  Subchapter  910-^eports  Encouraged 

(2)  Subchapter  920— Inquiries  and 

Claims 
(i)  Part  921 — Inquiry  Described 
(ii)  Part  922— Filing  of  Inquiries 
(iii)  Part  923— Claim  Described 
(iv)  Part  924— Initiation  of  Claims 
(v)  Part  925— Documents  to 

Accompany  Claims 
(vi)  Part  926-^i8position  of  Damaged 

Mail 
(vii)  Part  927 — Charges  for  Inquiries 
(viii)  Part  928— Processing  Inquiries 

(3)  Subchapter  930— Indemnity 

Payments 
(i)  Part  931— Adjudication  and 

Approval 
(ii)  Part  932— General  Exceptions  to 

Payment— Insured  Parcel  Post  and 
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Registered  Letter  Post  Mail 
(iii)  Part  933— Payments  for  faisured 

Parcel  Post 
(iv)  Part  934— Payments  for  Registered 

MaU 
(v)  Part  935— Payments  for  Express 

Mail  International  Service 
(4)  Subchapter  940— Postage  Refunds 
fi)  Part  941— Refunds  for  Postal  Union 

Mail  and  Parcel  Post 
(ii)  Part  942^lefnnd8  for  Express 

Mail  International  Service 
(iii)  Part  949— Applications  by 

Senders 
(iv)  Part  944 — Processing  Refund 

Applications 

[}]  Appendix  A — World  Map  Index 

(k)  Appendix  B— Index  of  Localities 

(I)  Appendix  C— Conversion  Table:  U.S. 
Dollars  to  Gold  Francs  (GFRs)  and  to 
Special  Drawing  Rights  (SDRs) 

(m)  Appendix  D — Express  Mail 
International  Service  (EMIS)  Country 

Listings 

f 
(n)  Appendix  E — International  Surface 
Air  Lift  Network  Countries  and  Rates 

(o)  Individual  Country  Listings  (ICLs) 

(p)  Index 

W.  Allen  Sanders, 

Associate  General  Counael,  Off  ice  of  General 

Law  and  Adtninistratioa. 

[FR  Doc.  85-28529  Filed  11-29-85;  8:45  am] 

MLLUM  CODE  7710-12-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pwt  52 

[A-4-FRL-2932-8;TN-024} 

Approval  and  Promulgation  of 
Implamantatlon  plam;  Tannaasea; 
Approval  of  PlaaRavMon 

agency:  Environmental  Protection 

Agency. 

action:  Correction  in  final  rule. 

summary:  The  size  categories  of  wood- 
fired  fuel  burning  equipment  regulated 
by  Tennessee  Rule  1200-3-5-.06  are 
incorrectly  described  on  pp.  29383-84  of 
the  luly  19,^  1985.  issue.  The  notice  states 
that  the  categories  range  from  zero  (0)  to 
100  MBTU/hr.  but  Rule  1200-3-0-.04 
exempts  fuel  burning  equipment  of  less 
than  500.000  BTU  per  hour.  This  notice 
corrects  the  error. 

EFFECTIVE  DATE:  September  17, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Rosalyn  Hughes.  EPA  Region  IV,  Air 
Programs  Braitch  at  (404)  881-3286  (FTS 
257-3288). 


9  52:2a2»  [Corraetad) 

On  page  29384.  July  19, 1985.  in 
S  52.2220(c)(65).  the  first  clause  of  the 
second  sentence  is  corrected  to  read  as 
follows: 


(c)  •  •  * 

(65)  *  *  •  Coverage  of  wood-fired 
fuel  equipment  was  expanded  to  incfaide 
uniU  of  500.000  to  100.000,000  BTU  per 

hour  heat  input  in  certain  countier, 

*  *  • 

Dated:  November  18, 1985. 
JohirALHtie, 

Acting  Regional  Adminiatrator. 

[FR  Doc.  85-28138  Filed  11-29-85:  8:46  am] 

MLLMQ  CODE  MM-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICeS 

HaaWi  Cara  Financing  AdinMatraflon 

42  CFR  Parta  432  and  433 

IBPO-SOO-F] 

Medicaid  Progran^  Third  Party  Uabmty 
for  Medical  AaalataiKO,  FFP  Rataa  for 
Skilled  Profaaalonal  Madlcal  Paraonnal 
and  Supporting  Staff;  and  Sourcaa  of 
State  StUMv  of  Financial  Partic^Mtlon 

Correction 

In  FR  Doc.  85-26603  beginning  on  page 
46652  in  the  issue  of  Tuesday.  November 
12. 1985.  make  the  following  corrections: 

1.  On  page  46663,  in  the  second 
column,  in  S  432.2,  in  the  fifth  line  from 
the  bottom,  "Agencis"  should  read 
"Agencies". 

2.  On  page  46663.  in  the  third  column, 
in  the  section  heading  for  {  432.45. 
"ApplicabiJty"  should  read 
"ApplieabiJity";  and  "provision"  should 
read  "provisions". 

3.  Also  on  page  48663,  in  third  column, 
in  {  432.45,  in  the  last  line.  "(a)(3)(B)" 
should  read  "(a)(33)(B)". 

4.  On  page  46664.  in  the  first  ccriumn. 
in  the  authority  citation,  in  the  third  line, 
"1903(d)(25]"  shoddread  "1903(d)(2)". 

5.  On  page  46664.  in  the  second 
column,  in  the  third  line,  "1396(a)t45)" 
should  read  •n396a(a)(45)";  in  the  fourth 
line.  "1396(o).  1396(p)"  should  read 
"1396b(o).  1396b(pr. 

6.  Also  on  page  46664.  in  the  third 
column,  in  {  433.136,  in  the  definition  for 
"Third  party",  in  the  first  line, 
"individual"  should  read  "faidSvirfuaL". 

7.  On  page  46665,  in  the  third  column. 
in  S  433.145(a).  in  the  last  line,  "support 
payments."  should  read  "support  or 
paymeota.". 

8.  On  page  46666.  in  the  first  column, 
in  S  433.151(a),  in  the  fifth  line  bom  the 
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top,  "of  the  State"{8houId  read  "of  any 
State". 

MUMQCOK  IS 


EMERCCNCY 


FEDERAL 
MANAGEMENT 

National  Flood  I 
Administration 


A3ENCY 
Inturanca 


44CFRPart64 
(Dodrat  Na  FEMA  4689] 


Suspension  of  C<^nvminity  Eligit)iiity 

AOENCV:  Federal  1 
Management  Ageicy, 
action:  Final  rule 


^ergency 
.FEMA. 


summary:  This  ru  e  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  wjth  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  requi|ed  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  f\e  Federal  Register. 
EFFECTIVE  DATES:  [The  third  date 
("Susp.")  listed  in  khe  fourth  column. 

FOR  FURTHER  INFOfUIATION  CONTACT 

Frank  H.  ThomasJAssistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurancei  Administration  (202) 
646-2717,  500  C  St^et,  Southwest. 
FEMA,  Room  416,h/Vashington.  DC 
20472  I 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFTP),  enables  pipperty  owners  to 
purchase  flood  in^ance  at  rates  made 
reasonable  througii  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 

S64.6    IJstof«ligl>i«coinimin(ties. 


Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022]  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
fourth  column,  so  that  as  of  that  date 
flood  insurance  is  no  longer  available  in 
the  community.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
documentation  of  legally  enforceable 
floodplain  management  measures 
required  by  the  program,  will  continue 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identifled  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  sixth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identifled 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistances 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 


The  Director  flnds  that  notice  and 
public  procedure  under  5  U.S.C.  533(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notifled.  Each 
community  receives  a  6-month,  90-day; 
and  30-day  notiflcation  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifles 
that  this  rule  if  promulgated  will  not 
have  a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availa.bility  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
signiflcant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce]  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
conmiunity. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  40Q1  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127.: 

PART  64— (AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


SHI*  and  oounty 


CofwnuniCy 


Effective  dates  of  authorizalion/cancetlation  o< 
nte  o(  Mood  naucances  n  connnunity 


Specif  flood  hazard  are*  idanMed 


Date> 


Regnn  I 


Vemont:  WIndhani .. 


>  Janey.  Pasaaie .. 
r  VortL  Roddand.. 


Ouncy,  city  of 

BraMabofo.  city  of.—— ~—>.. 

B)oon*igdale,  borough  of.. 
Nyack.  village  of_ - 


2562196 
5001266 


3452840 
3606866 


June  19,  1970,  Emecg.;  Sapl  21,  1973.  Reg.; 

Dec  4,  1985  Susp. 
Oct  23.  1973.  Emerg.;  Dec  4.  1965.  R«s.:  Dec. 

4.  1965.  Suap. 


Oct.  2.  1970.  Emerg.;  Mar.  10.  1972.  Reg.:  Dec 

4,  1966.  Susp. 
May  15.  1975,  Emerg.;  May  25.  1978,  Reg.;  Dec 

4.  1965  Su8p. 


Sept  21,  1973,  July  1.  1974,  July 
30,  1976  and  Dec.  4.  1985. 

Feb.  8.  1974,  Feb.  18,  1977  and 
Dec  4.  1965. 


Mw.  10,  1972,  July  1.  1974,  July  8, 

1976  and  Dec  4,  1966. 
Dee.  4.  1965. 


Dec  4,  1965 
Do. 

Da 
Dec.  4.  1966 
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Maryland:  Kanl..... , 

RagionlV 
North  Carolina:  Camdea 

Georgia:  Glyna _ 


IKrwis:  Alexander 

Minnetota:  Redwood- 
Ohio:  Caark 

Wisconsin:  Banon 


Region  VI    - 
Arkansas:  Oalghaad- 


Texas:  Voung.. 


Region  Vlt 
Kansas:  SaNne 


Region  vm 
Coksrado:  Pitkin 


Montana: 
RkMand.. 


Do.. 


— do 

Bnin«wick.dlK«l~ 


Ea«  Cape  Girardeau,  village  of.. 
-.Unineorporatadi 
SpringlieW.  cityof.. 


Dallas,  village  of 


Bono,  cllr  ol- 


Otney.  e«»o«_ 


New  Cambria,  dty  of .. 


Asperv  city  ad- 


Region  I  MInimsl  Convemof^ 

Connecttcut 

—    1 11 ..        — ..  fiunpfon,  town  of.. 


Windham.. 

Do 

Tolland 


Maine: 
Knox. 


Piscataquis.. 
Penobscot... 
Aioo«took.„. 

Do 

Do 


MassactMJSetts: 
Franklin 


Addison.. 


New  Vork: 
Montgomery 


Olaego.. 

Franklin 

Regkjn  m  Minimal 
Conversions. 

Pennsylvana: 
Wayrw 

PIka 

Da 

Cambria 


Sidney,  dty  o*.. 
Umncorporatad 


Scotland,  town  of.. 
Union,  town  of 

Appleton.  town  of.. 


240045B 

37Q042a 

laooasa 

I 

1700168 
270644B 

soooeac 

5500148 


Atkinson,  town  of 

Mewburgh.  tiMmef. 

Portage  Lake,  town  of 

St.  Frarwis,  town  of 

Woodland,  town  e( 

MHMcy.  town  of. ............. 

ktonroe.  town  of 


Rietunond.  fownoi^ 


Lowell,  town  ot  .- 


Starkstxvo:  town  af__.„ 


Ames,  village  ot... 
Morris,  vMage-of... 
Waverly.town  of.- 


GtMRy  RMga.  township  of- 
Delaware,  township  ot»....». 

Dingman,  township  of 

Munstsr.  township  Of ..._ 


4806a6C 

20031 8A 

0801438 

3000658 

3001658 


OtOtTQA 
0901S2A 
090)008 


2300738 
2304078 
2303788 
230031A 
230163A 
2300408 

2501 19A 
250351A 
2S003eA 


5002S4 

5001728 

3604398 
3612738 
3611268 


4221 0rA< 
4219638 
4219648 
422263A 


>  Of  <ood  inamaiiues  in  community 


Mar.  9,  1973.  Emarg.:  Doe  4.  1985.  Rair:  Dec.  4. 
1985,  Suap 


klay  14,  1874.  Emerg,;  Dec.  4,  1985.  Reg :  Dec. 

4,  198S.SUSP. 
Mat.  6,  197<  Emarg.;  June  1»  19a&.  Rag.:  Dec 

4,  1985  Susp. 


May  S.  1978.  Emarg.;  Dae  4.  1985.  Rag.;  Dec  4. 

1985,  Sutp. 
May  23)  1974.  Emerg.;  Dec  4,  1985.  Rag.:  Dec 

4.  1986.  Suapk 
klar.  28,  1975.  Emerg;  Dec  4,  1965.  Reg.:  Dec 

4,  1985,  Suap. 
Sept  29,  1975,  Emerg.;  Dae  4.  1985.  Rag.;  Dec 

4,  1985,  Susp. 


Ape  11,  t«7S.  Eotei»:  Dec.  4,  198S.  Rag.;  Dec. 

4.  1985,  Susp. 
Aug.  5.  1974.  Emsigi:  Dec  4,  1986,  Reg ;  Dec 

4.  1985,  Suap 


July  12,  1978,  Emerg.:  Dec  4.  1985.  Reg.;  Dec 
4,  1966,  Susp. 


July  2,  1974:  Emerge  Dec  4,  1986.  Rag.:  Dec  4, 
1985.  Suap. 

Dec  17.  1974.  Emerge  Dec  4.  1986.  Rag.;  Dec 

4,  1985.  Suap. 
Apr.  3.  1978,  Emerg.;  Dae  4,  1985,  Rag.;  Dec  4, 

1985,  Suap 


Dec  29.  1975,  EmeificDaa  <  1985.  Reg;  Dec 

4,  1965,  Suap. 
Dec.  29.  1976.  Emerg.;  Dec  4.  1985,  Rag.;  Dec 

4,  1985,  Suap 
kkM.  7,  1975,  Einar»:  Dec  4,  1985,  Reg.;  Dec 

4.  1985  Susp. 

July  22.  1975.  Emerg;  Dec  4.  1986,  Reg^:  Dec 

4.  1965.  Suap. 
July  16,  1975,  Emerg.;  Dec  4.  1965,  Reg.;  Dec 

4.  1885.  Suap. 
Dec  16.  1975.  Emerge  Dec  4,  1965.  Reg.;  Dec 

4,  1965,  Susp. 
Nov.  21,  1975,  Emerg.;  Dee:  4.  1986,  Reg.;  Dec 

4.  1985,  Susp. 
Oct  4,  1977,  Emerg.:  Dec  4,  1965,  Reg.;  Dec  4, 

1965,  Suspi 
July  3,  1975.  Emerg.;  Dec  4,  1965.  Reg.;  Dec  4, 

1985,  Susp. 

Jan.  7,  1976k  Emerge  Dec  4,  198S,  Reg.;  Dec.  4, 

1965,  Suap; 
Sept  8,  197^  Emerge  Dec  4.  1985.  Reg.;  Dec. 

4.  1985,  Sbsp. 
July  2S.  1975,  Emar^  Dee.  4,  1985.  Reg.;  Dec 

4. 196S(Suso. 

July  16,  1976,  Emeigi;  Dec  4,  19BS,  Rag.;  Dec 

4,  1965,  Susp. 
July  25,  1979»  Emerg::  Dec  4.  1986,  Reg.;  Dec 

4.  1985,  Susp. 


Oct  7. 1975,  Emerg.;  Dec  4t  1966,  Rag.:  Dec  4, 

1989,  Susp. 
M(K.  25,  1977,  Emerg.;  Dec  4,  1965.  Reg.:  Dec 

4,  1965,  Soap. 
Jan.  22,  1978,  Emerg.;  Dbc.  4,  1965.  f)ag.;  Dec 

4,  1985,  Suap. 


I«ar.  T4,  1V7%  Emerge  Daa  4,  .88&  Rag.;  Dec 

4,  1986,  Suap. 
Sept  ia  1975,  Bnarg:  Dee.  4.  1965,  Rut..  Dec 

4,  1969.  Suap. 
Mar  6,  1979,  Emerg.;  Dec  4,  1985,  Reg.;  Dec  4. 

1985,  Susp. 
Dec.  3,  1982.  Emerge  Dec  4,  1965,  Rag.;  Dec 

4,  1985,  Sinp. 


Special  Itocxl  hazard  area  idanli8M 


Apr.  25  1965.  SapL  17.  1962  and 
Dec  4.  1985. 


Dec.  ao  1975.  Dec  23.  1977 

Dec  4,  1965. 
May  24,   1874.  Jan.  19,  1976 

June  19.  198S. 


July  22.  1977  and  Dec  4. 1995 

Nov.  11, 1»7  aid  Oac  «  1985. 


Apr.  12,  1974.  Mar.  14. 1975.  July  2. 

1962  and  Dec  4.  188& 
Jufyi  18.  1874.  Jana  2Sk  1878  aid 

Dec.  4,  1965 


Aug.  30,  1974,  OgI  3.  1975  and 

Dec  4,  1965. 
Apr.  ^2.   1974,  IMar.  19,  1978.  Sept 

10, 1976  and-Oae.  4i  198& 


Dec  27. 1974  and  Dec  4.  1965 . 


Fab.  15,  1974,  Doc  24.  1976  Wd 
Dae.  41 


May   24.   1974.  Dae   S.   1975  a^ 

Dae  4,  1963. 
Jwt  31.  1976  and  Dec  4,  1886 


Jan.  10. 19TS  an#*ae  4t  l*H 

Jan.  31  1975  and  Dec  4.  1965 

Jan.  31.  1975,  June  21.  1978  and 
Dec  4.  1965. 

Aug.  Z  1974.  Mir.  4i  1877  and  Bae 

4.  1986. 
Feb.  21.  1975.  Sept  17.  1976  wid 

Dec.  4.  1969. 
Now  21,  1978  and  Dae  4,  1966 

Jan.  24.  1975  and  Dee  4,  1985... 

Dec  20, 1974  and  Dec  4,  1965... 


June  21,  1974,  Nov.  12.  1978  aid 
0Be4.  1985. 

Nov.  22.  1974  a«d  Dec  4.  1965 

Fab.  21.  1975  and  Dec  4,  1965 

Dec  10,  1976  and  Dec  4,  1985 


Sept  20  1974,  Sept  17,  1978  aid. 

Dec  4,  1986. 
Jan.  31,  1975,  Oct  8,  19V»0ac:  *. 

1965. 


July  IS,  1977  and  Dae  4;  1986 

Nov.  15,  1974.  Jm  28,  1«78  aad 

Dae  4,  1985. 
Oct  25,   1974,  July  23,   1976  aid 

Dec  4.  1965. 


Dee  20,  1974  and  Dee  4.  ia8&__ 

ftov.  29.  1974.  July  25,  1980  aid 

Dec  4,  1965. 
Feb.  14,  1975.  Jat  ll,  1960  and 

Dec  4,  196& 
Nov.  22,  1974  ari  Dec  4,  1985.—.. 


Dec  4.  1986. 

Do 
Da 

Da 
Oa 
Da 
Oa. 

Do 

Oa 

Do. 

-Oa 

Oa 
Oa 

Oa. 

Da 
Oa 

OK 

Da 
Oa 

Oa 
Da 
Da 

Oa 
Oa 

08, 

Do. 


Oi^ 


Ob. 


Oa 

Oa 
Oa 
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mticomtt 


Locatton 


Nix 


ciMCWs  onM  Qv  ■wnonuvon/cviownon  o« 
tal«  of  Hood  Iniuranon  in  oommunNy 


spvov  moo  fmutQ  wn  NNniMwa 


Oubki.) 


4216898 


IMon,  towncNp 


fr^MinQdon^ 


0».- 

ol... 


SouVi  OifcalK  Spi*. 


RvdMU,  town  al« 


4216908 
4221 738 
421261A 
421706 

460061B 


Jmv  20.  1978.  Emerge  Oac  4.  1966.  Rag.;  Dae. 

4,1986.8mp- 
Mir.  11,  1976,  Emtrg.;  Dae.  4,  tOSS,  Rag.;  Dae. 

4, 1685,  Suap. 
Aug.  9.  1982.  Emaig.;  Oac  4.  1986.  Rag.;  Oac. 

4,  1985,  StMp. 
Jmi  27,  1978.  Emaig.;  Dae.  4,  1966.  Rag.;  Dae. 

4,  1985.8(110. 
Mar.  17.  1978.  Emarg;  Oac.  4,  1985,  Rag.;  Daa 

4.  1985.  Suip. 
Fab.  17,  1978,  Emaig.;  Oac  4.  1985,  Rag.;  Dae. 

4, 1985.  Suap. 


May  22.  1975,  Emarg^  Nov.  16, 1985,  Rag.;  Dae. 
15, 1985.  Suap. 


Oac  13,  1874.  Oct  31,  1980  and 

Oac  4, 1965. 
July  22. 1977  ««d  Oac  4. 1986 

Nov.  22.  1974.  Juna  8,  1979  and 

Dae.  4,  ig8& 
Nov.  22.  1974.  Oac  19.  1960.  and 

Dae.  4,  1985. 
Oac  6, 1974  and  Dae  4, 1985 


JWL  17.  1975.  Juna  18,  1979 
Oac  4.  1985. 


Aug  2.  197<  Jan.  2,  1978  I 
15,1986. 


Do. 
Do. 
Oo. 
Do. 
Oa 
Oa 

Oac  15. 1985 


>  Coda  tor  raailng  5ti  cotwiav— Emarg.— Emargancy.  Rag.— Ragular.  Susp. 
Data  oanain  Faoaral  a  laalanoa  no  tongar  avaiaUa  n  vwbat  lood  hazard  i 


Issued  NovembeiJ25, 1985. 

leffrey  S.  Bragg. 

Adminjatrator,  Ped^al  Inaurance 
Administration. 

[FR  Doc  85-28516  rted  11-29-85;  8:45  am] 

MJJNQ  COM  6718-09-4 1 


DEPARTMENT  01 '  HEALTH  AND 
HUMAN  SERVICES 

Offics  of  ChM  Support  Enforcement 

Social  Security  AJdinMstration 

45  CFR  Part  205 


CtiM  Support  Enforcement  Program; 
Aid  to  FamMee  W  Hh  Dependent 
CtriMren;  Revisio^  of  Ctiid  Support 
Enforcement  Program  Audit 
Regulations 

Correction 
In  FR  Do&  85-2^268.  begmning  on 


page  40120,  in  the 


issue  of  Tuesday, 


October  1, 1985,  nlake  the  following 
correctidns: 

§305.10    Corrwtot 

On  page  40140.  n  the  second  column, 
in  §  305.10(a),  the  kiext  to  the  last 
sentence  is  removed. 


§305.20 

On  the  same  pa^e,  in  the  third  column, 
in  S  305.20(a}(l],  iti  the  third  line  from 


the  bottom  of  the 
read  "CP9. 305.28' 


)age.  "CFR  26"  should 


§305.54    CorrMtel. 

On  page  40144. 
{  305.54(a).  in  the 
should  read  "owe^' 


n  the  first  column,  in 
third  hne,  "owned" 


Office  of  Child  Support  Enforcement 

45CFR  Part  305 

Cttiid  Support  Enforcement  Program; 
Revision  of  Cttiid  Support 
Enforcement  Program  Audit 
Regulations;  Correction 

AQENCY:  Office  of  Child  Support 

Enforcement  (OCSE),  HHS. 

ACTION:  Final  rule;  correction. 

summary:  This  document  makes 
corrections  to  the  Child  Support 
Enforcement  program  final  audit 
regulations  that  appeared  in  the  Federal 
Register  on  October  1, 1985  (50  FR 
40120). 

POR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Fitzgeral,  (301)  443-5350. 

Accordingly.  OCSE,  HHS,  is 
correcting  45  CFR  Part  305  as  follows: 

In  FR  Doc.  85-23268,  appearing  at 
page  40120,  in  the  issue  of  Tuesday, 
October  1, 1985.  make  the  following 
corrections. 

§  305.34    [CorrMted] 

1.  On  page  40142,  first  column,  at 

§  305.34,  fourth  line,  first  word  should 
read  "arrangements". 

§305.53    [CorrMttd] 

2.  On  page  40144,  first  column,  at 

S  305.53.  sixth  line,  substitute  a  colon  for 
the  semi-colon. 

§305.98    [Corrscted 

3.  On  the  same  page,  middle  column  at 
§  305.98(b)(1).  third  line,  delete  right 
parenthesis  at  the  end  of  the  line. 

4.  On  the  same  page,  third  column  at 
§  305.98(c)(l)(u],  third  line,  last  word 
should  read  "costs". 

§305.99    ICorrected 

5.  On  page  40145,  first  column  at 

§  305.90(c),  third  through  tenth  lines, 
delete  the  words  "and.  beginning  with 
the  fiscal  year  1986  audit  period,  when  a 
State  fails  to  meet  audit  aiteria  relating  , 


to  the  performance  indicators  prescribed 
in  §  305.58  of  this  part  the  penalty  will 
be  suspended  until  the  end  of  the  fiscal 
year  following  the  fiscal  year  in  which  a 
State  failed  to  meet  those  criteria". 

6.  On  the  same  page,  middle  coliunn  at 
§  305.99(d)(1),  third  line,  fifth  word 
should  read  "maintained". 

§305.100   [Corrected] 

7.  On  the  same  page,  third  coliunn  at 
§  305.100(c),  substitute  the  proper 
spelling  of  "corrective"  and  "occurred". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679,  Child  Support 
Enforcement  Program) 

Approved  November  22, 1985. 
K.  Jacquelina  Holz. 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 
[FR  Doc.  85-28603  Filed  11-29-85;  8:45  am] 

BnXMO  COOE  4190-11  -« 

INDERAL  COMMUNiCATiONS 
COMMISSION 

47  CFR  Part  73 

Office  of  Management  and  Budget 
StK>rt-Term  Approval  of  Public 
Information  Coilection  Requirement 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  short-term  approval  of 

information  collection  requirements. 

summary:  On  September  11. 1985,  the 
Federal  Communications  Commission 
requested  renewal  of  Office  of 
Management  and  Budget  approval  of  an 
information  collection  requirement 
concerning  political  editorials  in 
§  73.1930  of  the  Commission's  Rules 
(OMB  Control  No.  3060-0210).  This  rule 
section  imposes  certain  disclosure 
requirements  on  broadcast  station 
licensees  who  endorse  or  oppose 
candidates  for  public  office  in  editorials. 
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On  October  15. 1985,  the  Office  of 
Management  and  Budget  issued  a  Notice 
of  Action  in  accordance  with  5  CFR 
1320.14  proposing  that  the  Commission 
eliminate  the  information  collection 
required  by  §  73.1930  of  its  Rules.  The 
Office  of  Management  and  Budget  has 
extended  approval  of  the  information 
collection  requirement  in  §  73.1930 
through  April  1986  to  allow  the 
Commission  time  to  consider  the  0MB 
proposal.  This  notice  is  intended  to 
comply  with  the  public  notice 
requirement  contained  in  paragraph  (f) 
of  5  CFR  1320.14. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Johnson,  Room  416.  Federal 

Communications  Commission,  1919  M 

Street,  NW..  Washington,  DC,  (202/632- 

7513). 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secrelary. 

(PR  Doc.  85-28303  Filed  11-29-85;  8:45  amj 

BILUNG  COOE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  175 

[Docket  No.  HM-184C;  Amdt.  Nos.  171-85, 
175-35] 

Implementation  of  the  ICAO  Technical 
Instructions 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

summary:  This  document  amends  the 
Hazardous  Materials  Regulations  (HMR) 
in  order  to  permit  the  offering, 
acceptance  and  transportation  by 
aircraft,  and  by  motor  vehicle  incident 
to  transportation  by  aircraft,  of 
hazardous  materials  shipments 
conforming  to  the  most  recent  edition  of 
the  International  Civil  Aviation 
Organization's  (ICAO)  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions).  These 
amendments  are  necessary  to  facilitate 
the  continued  transport  of  hazardous 
materials  in  international  cpmmerce  by 
aircraft  when  the  1986  edition  of  the 
ICAO  Technical  Instructions  becomes 
effective  on  January  1, 1986,  pursuant  to 
decisions  taken  by  the  ICAO  Council 
regarding  implementation  of  Annex  18 
to  the  Convention  on  International  Civil 
Aviation. 

EFFECTIVE  DATE:  January  1, 1986. 


FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Altemos,  International 
Standards  Coordinator,  Research  and 
Special  Programs  Administration. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  D.C. 
20590,  (202)  426-0656. 
SUPPLEMENTARY  INFORMATION:  On  July 
16, 1985,  the  RSPA  published  a  notice 
(Docket  HM-184C.  Notice  No.  85-3)  in 
the  Federal  Register  [50  FR  28820]  which 
requested  public  comment  on  the  need 
to  amend  the  Hazardous  Materials 
Regulations  (HMR)  in  order  to  take 
account  of  the  1986  edition  of  the  ICAO 
Technical  Instructions.. 

Three  commenters  responded  to 
Notice  85-3.  Following  full  consideration 
of  the  comments  received,  the  proposals 
contained  in  the  notiae  are  being 
adopted  with  certain  changes.  Two  of 
the  comments  received  supported  the 
actions  proposed  in  the  Notice  of 
Proposed  Rulemaking,  but  offered 
specific  comments  on  the  amendments 
of  S  175.10(a)(2)  concerning  the  transport 
of  aircraft  parts,  equipment  and 
supplies. 

The  third  commenter  found  the 
amendment  proposed  to  S  175.10(a)(2)  to 
be  "unacceptaWe"  in  its  entirety.  TTiat 
commenter,  ERA  Helicopters,  Inc.. 
objected  on  the  basis  that  Alaska 
operators  usually  depend  on  their  own 
aircraft  to  provide  parts  to  aircraft 
requiring  unscheduled  field  maintenance 
where  no  other  suitable  means  of 
transport  exists.  The  RSPA  does  not 
believe  that  the  need  for  expeditious 
movement  of  replacement  aircraft  parts 
is  a  problem  unique  to  Alaska  operators. 
In  addition,  the  commenter  provided  no 
safety  arguments  as  to  why  a  hazardous 
material  shipped  by  an  aircraft  operator 
presents  any  less  hazard,  or  should  be 
transported  any  differently,  than  the 
same  hazardous  material  offered  for 
transport  by  another  shipper.  This 
commenter  also  requested  further 
review  to  determine  whether  this 
amendment  would  meet  the  criteria  of 
the  Regulatory  Flexibility  Act.  In  the 
absence  of  any  information  provided  in 
this  comment  or  any  of  the  other 
comments  demonstrating  that  significant 
impacts  would  result  from  the 
amendment,  the  RSPA  continues  to 
believe  that  this  amendment  will  not 
have^a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  this  Act.  Therefore, 
the  amendment  to  §  175.10(a)(2)  has 
been  adopted. 

The  Air  Line  Pilots  Association 
(ALPA)  took  issue  with  the  use  of  the 
word  "equivalent"  in  the  proposed 
§  175.10(a)(2)(i),  and  suggested  that  the 
packagings  should  be  required  "to  meet 


or  exceed  DOT  and/or  ICAO 
specifications."  The  RSPA  has  not 
accepted  this  suggestion  because  it 
could  be  interpreted  to  require  full 
conformance  to  the  DOT  specifications 
including,  for  example,  the  embossment 
of  DOT  specification  maiidngs,  when 
required.  This  is  considered  to  be 
contrary  to  ICAO's  intent  in  permitting 
the  use  of  packaging  specially  designed 
for  aircraft  spares.  However,  the 
wording  of  this  paragraph  has  been 
slightly  revised  in  order  to  improve 
clarity.  ALPA  also  noted  that  Special 
Provision  A59  of  the  ICAO  Technical 
Instructions  specific^ly  excepted 
serviceable  aircraft  tire  assemblies  from 
the  provisions  of  athe  ICAO  Technical 
Instructions,  and  that  this  special 
provision  was  similar  to  the  existing 
§  175.ip(a)(2)(x)  of  the  HMR  which 
would  have  been  eliminated  by  the 
proposed  amendment.  ALPA  expressed 
the  opinion  that,  to  avoid  confusion, 
specific  reference  to  aircraft  tires  should 
be  retained  in  S  175.10(a)(2).  The  RSPA 
agrees,  and  a  new  §  175.10(a)(2)(iii)  has 
been  included  excepting  serviceable 
aircraft  tire  assemblies  from  the  HMR 
under  certain  conditions. 

The  Air  Transport  Association  of 
America  (ATA)  suggested  that  the  ICAO 
Dangerous  Goods  Panel  should  consider 
whether  replacement  aircraft  parts  and 
suppUes  should  be  excepted  from  the 
requirement  of  being  accompanied  by  a 
dangerous  goods  transport  document 
when  originated  as  company  materials 
by  the  air  carrier  transporting  the  goods. 
The  RSPA  believes  there  could  be  merit 
in  such  an  exception,  provided  these 
goods  are  still  indicated  on  the 
notification  to  pilot-in-command,  and 
should  ICAO  adopt  such  an  exception, 
would  be  prepared  tb  propose  a  similar 
amendment  to  the  HMR. 

Administrative  Notices 

A.  Executive  Order  12291 

The  RSPA  has  determined  that  the 
effect  of  this  final  rule  will  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  is,  therefore, 
not  a  major  rule.  This  is  not  a  significant 
rule  under  DOT  regulatory  procedures 
[44  FR  11034]  and  requires  neither  a 
Regulatory  Impact  Analysis,  nor  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
[49  U.S.C.  4321  et.  seq.].  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

B.  Impact  on  Small  Entities 

Based  on  limited  information 
concerning  the  size  and  nature  of 
entities  likely  affected.  I  certify  that  this 
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rule  will  not.  4s  proiButgated,  have  a 
significant  ea^noouc  impact  on  a 
substantial  minber  <rf  small  entities 
under  the  criteria  of  the  Regalatory 
FlexibiUtsr . 

ListofSul 

49  CFR  Fai  ifl 

Hazardous  aiaterials  transportation. 
Incorporation  by  reference. 

49  CFR  Part  1)  5 

Hazardous  i  naterials  transportation. 
Air  carriers. 

In  considers  tion  of  the  foregoing,  49 


CFR  Parts  171 
foDows: 


and  175  are  amended  as 


171— GiNERAL 


PART 
REGULATIOMS 


1.  Tlie  authi^y 
continues  to  n  ad 


Aulbacity:49 
CFltl.53. 


J.S.C  1883. 1804. 1808;  49 
noted. 


itnles^  otherwise  i 


2.  In  5  171.7, 
revised  to  rea< 
§171.7 


Itattar  iacoi;^or^ad  by  rafaraoc*. 


(d)  *  *  * 

(27)  Intematonal  Civil  Aviation 


MtvRhM  ifOM, 
AND  DEFINITIONS 


dtatioB  for  Part  171 
asfbiiows: 


paragraph  (d}(Z7)  is 
byi 


Organization  Technical  btstroctions  for 
the  Safe  Transport  of  Dangerous  Goods 
by  Air.  DOC  9284-AN/905  (ICAO 
Technical  Instructions),  1906  edition. 


PART  175— CARRIAGE  BY  AIRCRAFT 

3.  The  authority  dtatian  for  Part  175 
continues  to  read  as  fc^ows: 

AalhoiUy.  40  IJS.C.  1803. 1804. 1807. 1806. 
49CI11 1.53.  tuileae  otherwise Bote^ 

4.  In  f  175.16,  par^raph  (a)(17)  is 
amended  by  inserting  the  wOTds 
"provided  the  package  permits  the 
release  of  carbon  dioxide  gas"  after  tfie 
words  "c«Ty-oo  baggage*'  aiid 
paragraph  (a)(2)  is  revised  to  read  as 
foUows: 

§175.10   Exceptions, 
(a)  •  *  * 

(2)  Hazardous  materials  required 
aboard  an  aircraft  in  accordaix%  with 
the  applicable  airworthiness 
reqiajpements  and  operating  regalationa. 
Unless  otherwise  ai^roved  by  the 
Director,  Office  of  Hazardous  Materials 
Transportation,  items  of  replacement  for 
such  hazardous  materials  ntust  be 
transported  in  accordance  with  this 
subchapter  exo^  that — 


(i)  In  place  of  the  required  packagings. 
packagings  specially  designed  for  the 
transport  of  aircraft  spares  and  supplies 
may  be  used,  provided  sudi  packagii^s 
provide  at  least  an  equivalent  level  of 
protection  to  those  that  would  be 
required  by  this  subchapter; 

(ii)  Aircraft  batteries  are  not  subject 
to  a  gross  weight  quantity  limitation: 
ami. 

(iii)  A  tire  assembly  with  a 
serviceable  tire  it  not  s«b}ect  to  the 
provisions  of  this  st^Kfaapter  provided 
the  tire  is  not  inflated  to  a  goage 
pressure  exceeding  the  maxnum  rated 
pressure  for  that  tire. 
***** 

5.  In  §  175.33{a)(^.  the  words 
"overpacks  or  freight  containers"  are 
added  preceding  the  words  "fteir 
category". 

Issued  in  Washington.  D.C  on  November 
25, 1985  under  authority  delegated  in  49  CFR 
Part  1,  Appendix  A. 
M.  Cynthia  DmigiMa. 

Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc.  85-28553  Filed  11-2»^8S;  8:45  am] 

BHXmO  CODE  MKMO-M 


48395 


Proposed  Rules 


Federal  Register 

Vol.  Sa  No.  231 

Monday,  December  2,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  1032 

Milk  in  ttw  Southern  Illinois  Mariceting 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AOEMCY;.Agricultural  Marketing  Service, 
USDA. 

ACnow;  Proposed  suspension  of  rules. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  suspension  of 
a  portion  of  the  pooling  standards  for 
supply  plants  that  would  result  in 
lowering  the  shipping  standard  for 
regulating  supply  plants  under  the 
Southern  Illinois  order.  The  action  was 
requested  by  Mid-America  Dairymen, 
Inc.,  a  cooperative  association  that 
represents  a  substantial  number  of  the 
producers  who  supply  the  market  in 
order  to  accommodate  the  efficient  and 
orderly  disposition  of  reserve  milk 
supplies  that  are  available  to  the 
market.  Mid-Am  requested  the 
suspension  action  for  December  1985 
because  increased  production  over  year- 
earlier  levels  is  expected  to  be  in  excess 
of  the  requirements  of  distributing 
plants  as  sales  of  fluid  milk  products 
normally  decline  during  the  holiday 
season. 

DATE:  Comments  are  due  not  later  than  7 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
ADDRESS:  Comments  (two  copies) 
should  be  sent  to:  Dairy  Division,  AMS, 
Room  2968-South  Building,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  2u^60  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  proposed  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  insure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amfended  (7  U.S.C.  601  et  seq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southern  Illinois  marketing 
area  is  being  considered  for  the  month 
of  December  1985. 

In  §  1032.7(b).  the  words  "which  have 
at  least  50  percent  Class  I  use  (not 
including  filled  milk]  of  the  total  of  such 
supply  plant  milk  and  producer  milk 
receipts"  and  the  words  "through 
February". 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
AMS.  Room  2968-South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  not  later  than  7  days  fi-om  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  The  period  for  filing 
comments  is  limited  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  to  make  the  action  effective 
for  December  1985. 

The  comments  that  are  received  will 
be  made  available  for  pubUc  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)).      • 

Statement  of  Consideration 

The  proposed  suspension  would 
reduce  the  amount  of  milk  that  supply 
plants  must  ship  to  pool  distributing 
plants  to  attain  pool  plant  status  under 
the  order.  Under  the  suspension,  the 
percentage  of  its  receipts  that  a  supply 
plant  must  ship  would  be  reduced  from 
50  percent  to  40  percent. 

The  action  was  requested  by  Mid- 
America  Dairymen,  Inc.,  a  cooperative 
association  that  represents  a  substantial 
number  of  the  producers  who  supply  the 
market.  Mid-AJn  contends  that  the 
action  is  necessary  because  of 
production  increases  by  producers  over 
year-earlier  levels.  Because  of  the 
increases  in  production,  the  cooperative 
contends  that  the  suspension  is 
necessary  for  the  month  of  December 


1965  when  sales  of  fluid  milk  products 
normally  decline  during  the  holiday 
season.  Because  of  the  relative  changes 
in  milk  supplies  and  fluid  milk  sales, 
Mid-Am  contends  that  a  lesser 
proportion  of  supply  plant  receipts  will 
have  to  be  shipped  to  distributing 
plants.  Thus,  Mid-Am  contends  that, 
absent  a  suspension,  costly  and 
inefficient  movements  of  milk  would 
have  to  be  made  solely  for  the  purpose 
of  pooling  the  milk  of  dairy  farmers  who 
have  regularly  supplied  the  fluid  milk 
needs  of  the  market. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1032  continues  to  read  as  follows: 

Authority:  (Sec».  1-19. 48  Stat.  31,  as 
amended.  7  U.S.C.  601-674). 

Signed  at  Washington,  I)C  on:  November 
26,1985. 
Will  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-28596  FUed  ll-29-85-«:45  am] 
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Farmers  Home  Administration 

7  CFR  Parts  1941, 1943,  and  1980 

Restricting  Insured  and  Guaranteed 
Operating  and  Farm  Ownership  LxMns 
for  Hnancing  Surplus  Agricultural 
Commodities 

« 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  insured  and  guaranteed 
Operating  and  Farm  Ownership  Loan 
regulations  to  allow  the  Administrator 
to  restrict  loans  for  purposes  which 
finance  agricultural  commodities  that 
are  in  surplus.  (This  action  is  being 
taken  to  support  other  Governmental 
(USDA)  actions  to  reduce  production 
and  strengthen  depressed  prices.)  The 
intended  effect  is  to  reduce  production 
of  such  commodities. 

dates:  Comments  must  be  submitted  on 
or  before  January  31, 1988. 

addresses:  Submit  written  conmients, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration.  USDA.  Room 
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6348,  South  Agric  ilture  Bmhfing,  14ft 
and  Independeno  >  Avenue,  SW., 
Washington,  DC  |0250.  All  written 
comments  are  maide  pursuant  to  this 
notice  will  be  avaulable  for  public 
inspection  duringiworking  hours  at  the 
above  address. 

FOM  FWITMBI  MP^'IMATION  CONTACT! 
Edward  R.  Yaxle}.  |r..  Senior  Loan 
Officer,  Farm  Reip  Estate  Production 
Division.  Fanner^  Home  Administration, 
USDA.  Room  S44t-S.  Washington,  D.C. 
20250,  telephone  pjZ)  447-4572. 

ClaMlficatkn 

This  proposed  fction  has  been 
reviewed  under  USDA  procedures 
estabhshed  by  Departmental  Regulation 
1512-1,  which  implements  Executive 
Order  12291.  and  h  has  been  determined 
to  be  noQ-major  because  there  is  no 
substantial  chanae  from  practices  under 
existing  rules  and  no  annual  effect  on 
the  economy  of  $108  million  or  more;  or 
a  major  increase  in  cost  or  prices  for 
consumer,  individual  industries.  Federal, 
State  or  local  government  agencies,  or 
geografd>ic  regi«it>:  or  significant 
adverse  effects  on  competition, 
employment,  invgstment.  productivity, 
inooratioD.  or  on  0ie  ability  of  United 
States-based  entetpriaes  to  compete 
with  foreign-baseti  enterprises  in 
domestic  or  expo)  t  markets. 

Programs  Afiacto  1 

These  changes  affect  the  following 
FmHA  programs  fs  Ksted  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.406 — Farm  Operating  Loans,  10.407 — 
Farm  Ownership  |x)ans. 

Intergovemmental  CoosultatiaQ 

lotergovemmental  ConsuUation 
should  be  carried  lout  in  accordance 
with  7  CFR  Part  3015  Subpart  V, 
"Intergovenmient  d  Review  of 
Deptirtment  of  Aj  riculture  Programs  and 
activities."  For  af  ected  programs  see 
FmHA  Instructioi  1940-),  available  in 
any  FmHA  office. 

Enwemnental  fan  pact  Statement 

This  document  las  been  reviewed  in 
accordance  with  7  CFR  Part  194a 
Subpart  G,  'Enviiionmental  Program."  It 
is  the  determinatipn  of  FmHA  that  the 
proposed  action  ooes  not  constitute  a 
major  Federal  actton  signiRcantly 
affecting  the  qualjty  of  the  human 
environment  and  |n  accordance  with  the 
lental  Policy  Act  of 
an  Environmental 
Its  not  re<)uired. 
irts  1941  and  1943  and 
Subpart  B  of  Part  1989  contain  the 
policies,  procedu^  and  authorizations 


National  Enviror 
1969,  Pub.  L  91-li 
Impact  Statemenlj 
Subpart  A  of  1 


for  making  operating  and  farm 
ownership  loans. 

The  primary  change  is  to  provide  the 
Administrator  with  the  authority  to 
restrict  loans  for  such  periods  as 
necessary  for  purposes  which  finance 
agricultural  commodities  which  are  in 
suiphis  productionu  the  supply  is 
depressing  prices  and/or  other 
Governmental  (US3A)  action  is  being 
taken  to  reduce  productions. 

List  of  Subjects 

7  CFR  Part  1941 

Crops,  Livestodc,  Loan  programs — 
Agriculture,  Rural  areas,  Youft. 

7  CFR  Part  1943 

Credit,  Loan  programs — Agricukure, 
Recreation,  Water  resources. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture. 

Therefore,  as  proposed.  Chapter 
XViy ,  Title  7.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1941— OPERATINd  LOANS 

1.  The  authority  citation  for  part  1941 
is  revised  to  read  as  follows: 

Autbofity:  7  USjC.  IMS:  7  CFR  2.2a:  7  CXR 
2.70. 

SubfMHl  A— operating  \jown  Policies, 
Procedures,  and  AuttK>rl2ations 

2.  Section  1941.17  is  amended  by 
deaigDating  the  existing  paragraph  as 
paragraph  (a)  asd  adding  paragraph  (b) 
to  read  as  kdlows: 

§1941.17    Loan  limKatieM.  ' 

•        •        *        *        • 

(b)  The  Administrator  may  restrict 
loans  for  financing  the  production  of 
agriculturetl  commodities,  such  as  crops, 
livestock,  or  livestock  products,  for  such 
periods  as  are  necessary,  when  such 
items  are  in  surplus  production,  the 
supply  is  depressing  prices  and/or  other 
Governmental  (USDA)  action  is  being 
taken  to  reduce  production.  A  Notice 
will  be  published  in  the  Federal  Register 
whenever  the  Administrator  decides  to 
impose  such  a  restriction.  The  Notice 
will  state  the  commodity  wlucfa  is  in 
surplus,  the  beginning  and  eading  dates 
of  the  restriction,  and  the  reason  for  the 
restriction.  A  copy  of  the  Notice  will  be 
distributed  to  FmHA  offices. 

PART  1943— FAiUI  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

3.  The  authority  citation  for  Part  1943 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1989: 7  CFR  2.23;  7  CFR 
2.70. 


Subpart  A    iwsufed  fanw  OwnavsMp 
luMHi  Policies,  Procedures  and 
Autitortzations 

4.  Section  1943.17  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§194a.l7    LeaainiMitlowi. 
•        *       *       «       • 

(d]  The  Administrator  may  restrict 
loans  lor  financing  farms  that  produoe 
agricultural  commodities  such  »»  crops, 
livestock,  or  livestock  products,  for  such 
periods  as  are  necessary,  wiien  such 
items  are  in  sinpitts  productioa.  the 
supply  is  depressing  prices  and/or  other 
Governmental  (USOA)  action  is  being 
taken  to  reduce  production.  A  Notice 
will  be  published  in  the  Federal  Register 
whenever  the  Administrator  decides  to 
impose  such  a  restrictioa.  1^  Notice 
will  state  the  commodity  which  is  in 
surplus,  the  beginning  and  ending  dates 
of  the  restriction,  and  the  reason  for  the 
restriction.  A  copy  of  the  Notice  will  be 
distrftnited  to  FmHA  offices. 

PART19M>-<SENERM. 

5.  The  authority  dtatioa  {or  Part  1980 
is  revised  to  read  as  follows: 

Autherity:  7  CFR  1988: 42  U.S.C.  M80: 5 
U.S.C.  301;  88  Stat  392;  7  CFR  2^3;  7  C3FR  2.70 

Sutipart  B— farmer  Prognm  Leans 

6.  Section  1980.101  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§iMaioi 


(f)  Restrictions.  "Hie  Administrator 
may  restrict  guarantees  of  loans  for 
Tmancing  (he  production  of  and  the 
purchase  of  farms  that  produce 
agricultural  commodities  such  as  crops, 
livestock,  or  livestock  products,  for  such 
periods  as  are  necessary,  wfaten  such 
items  are  in  surplus  production,  the 
supply  is  depressing  prices  and/or  other 
Governmental  (USDA)  action  is  being 
taken  to  reduce  production.  A  Notice 
will  be  published  in  the  Federed  Register 
whenever  the  Adounistrator  decides  to 
impose  such  a  restriction.  The  Notice 
will  state  the  commodity  which  is  in 
surplus,  the  beginning  and  ending  dates 
of  the  restriction,  and  the  reason  for  the 
restriction.  A  copy  of  the  Notice  will  be 
distributed  to  FmFLA  offices. 

Dated:  April  26. 1965. 
Dwigfat  O.  Calhoun, 

Acting  Associate  Administrator,  Farmers 
Home  Administration. 
(PR  Doc.  85-28397  Filed  11-29-85:  8:45  am] 
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DEPAfrmBfr  of  health  and 

HUMAM  SERVICES 

Sodal  Security  Admiutotratiofi 

20  CFR  Part  404 

Facterai  Okt-Aga,  Survivora  and 
DiaabiUty  Inauranca;  Covaraga  of 
Employaaa  of  Slata  and  Local 
Goyawynamr.  FaTanaioo  tec  Stata 
Aaaaaanianla»  atc^ 

AOncR  Socnl  Saearlty  Adminittration. 
HHS^ 

iicnow:  Notice  of  Prepoaed  Riileraakkig. 

auKMANv:  la  these  pnqxMAd 
regulations,  we  are  revising  our  rules  en 
agreeing  to  extensions  of  the  periods 
during  which  we  may  assess  a  State  for 
amounts  due  and  in  which  ■  State  may 
file  its  claim  for  refund  of,  or  credit  for, 
overpayments  under  its  coverage 
agreement  with  the  Secretary  of  Health 
and  Human  Services.  (Cova«ge  of 
services  performed  by  State  and  local 
governmental  emploswes  is  by 
agreement  under  Section  218  of  the 
Sddal  Security  Act  (the  Act)).  We  will 
agree  to  extend  or  reextend  die  time 
limit  for  no  more  than  6  months  at  a  time 
and,  further,  wiU  enter  into  reextension 
agreements  Ofdy  if  certain  conditions 
are  met  With  these  revisions  of  the 
rules,  we  believe  we  will  be  more 
closely  complying  with  the  intent  of 
section  218  (q)  and  (r)  of  the  Act. 
DATE8:  Comments  must  be  submitted  on 
or  before  January  31, 1986. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Acting 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203,  or  deUvered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-A-3  Operating 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
malcing  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Schanberger,  Room  3-B~4 
Operations  Building,  6401  Boulevard, 
Baltimore,  Maryland  21235,  (301)  594- 
6785. 

SUPPUEMENTARY  INFORMATION:  Section 
218(q)(4)(A)  of  the  Act  provides  that  a 
State  and  the  Secretary  of  Health  and 
Human  Services  may  agree  in  writing  to 
extend  or  reextend  Uie  period  specified 
in  section  218(q)(2]  in  which  we  may 
assess  a  State  for  amounts  due  to  the 
Secretary  of  the  Treasury  for  the  Social 
Security  coverage  of  services  performed 


by  certaih  State  and  local  governmental 
emfrfbyees.  Sectioa  2l8(r)(^A)  of  the 
Act  simil^y  provide*  for  a  State  and 
the  Secretary  to  agree  in  writag  to 
extend  tht  specified  period  in  which  a 
State  may  file  a  dalm  for  a  credit  or 
refund  of  its  overpayments.  The  purpose 
of  the  time  limita,  ni^iick  became 
effective  Jmmary  1. 1962,  is  to  eliminate 
the  need  for  the  Secretary  and  the  States 
to  investigate  tbe  acenraey  of 
contributions  paid  aianji  years  in  die 
past  and  to  eliminate  the  need  for  the 
States  to  keep  records  of  employment 
and  wages  bit  maay  years. 

We  believe  that  oar  curfcnt  policy  on 
extensions  has  not  had  the  effect 
intended  by  the  law  because  of  the 
increased  administrative  burden  an  the 
SUtes  and  SSA  as  a  resah  af  sasily 
available  extensions  and  reextensions. 
Therefore,  we  are  rfianging  our  policy  to 
achieve  more  efficient  and  elective 
administration.  Accordingly,  we  propose 
to  revise  S  §  404.1281  and  404.1288  to 
provide  that  we  will  agree  to  extensions 
and  reextensions  for  no  more  dian  6 
months  at  a  time.  In  addition,  the 
proposed  extension  or  reextension 
agreement  must  involve  and  ideati^  a 
known  issue  or  reporting  eizor,  and  must 
also  identify  the  periods  involved,  die 
time  limitation  which  is  being  extended 
and  the  date  to  which  it  is  being 
extended,  and  the  coverage  group(s) 
and  positton(8)  or  individsnl(s)  to  which 
it  affiles.  Further,  we  will  enter  into  a 
reextension  agreement  only  if  at  least 
one  of  five  specified  conditions  is  met 

Regulatory  Procedures 

Executive  Order  12291— These 
proposed  regulations  have  been 
reviewed  under  Executive  Qvdet  12291 
and  do  not  meet  any  of  the  criteria  for  a 
major  regulation  because  they  affect 
only  the  States'  administration  of  their 
coverage  agreements  with  SSA. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  i4c^— These 
proposed  regulations  contain  reporting 
requirements  in  20  CFR  404.1281  and 
404.1286.  As  required  by  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  IStiso, 
we  are  submitting  a  copy  of  the 
proposed  rule  to  the  Office  of 
Management  and  Budget  for  review  of 
the  reporting  requirements.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  reporting 
requirements  should  direct  them  to  the 
agency  official  designated  for  this 
purpose,  whose  name  appears  in  the 
preamble  and  to  the  Office  of 
Information  and  Regulatcny. Affairs, 
OMB,  New  Executive  Office  Building, 
room  3206.  Washington,  D.C  20503. 
Attention:  Desk  Officer  for  HHS. 


Regutatory  Phx/bility  Act—MVe 
certify  that  these  proposed  regulations 
will  not.  if  pronwlgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  involve  only  exceptions  to 
the  time  limitations  on  assessments  of 
and  claims  for  credit  for,  or  refund  ot 
amount  due  or  overpaid,  respectively, 
by  States.  Therefore,  a  regulatory 
flexibility  analysis  as  pnyvided  tn  Pub.  L 
96-354,  die  Regulatory  Flexffa^ity  Act,  is 
not  required. 

(Catalog  of  Federal  Domeatic  Aaaittanoe 
Programs  Na  13.802  Social  Security- 
Disability  Insurance,  ISJXn  Social  Security — 
Retirement  Insurance,  13.805  Social 
Security — Survivon  lamiraaoe) 

List  (rf  8ub|acts  in  20  CFR  Part  4M 

Adminstrative  practice  and 
procedure;  Death  benefits,  Disat^Dty 
benefits.  Old-age,  survivors,  and 
disability  insurance. 

Dated:  September  26. 1865. 
Martha  A  McStaao. 
Acting  CowmiaaionarofSorialStauity. 

Approved: 
Maijirat  M.  Haddar. 
Secretary  ofHeahh  and  Human  Service*. 

PART  404— [AHENDEO] 

Subpart  M  of  Part  404  of  Chapter  III  of 
Titie  20  of  the  Code  of  Federal 
Regulations  in  amended  as  foUows: 

1.  The  authority  citation  for  Subpart  M 
is  revised  to  read  as  fbUowa: 

AudKMity:  Sees.  206. 2U,  umI  1102,  of  dw 
Social  Security  Act,  53  Stat  1368, 64  StaL  514, 
49  SUt  647:  sec.  5  of  Reotganisation  Man  No. 
1  of  18SS.  67  StaL  631;  42  U.&C  406, 418,  and 
1302. 


2.  Section  404.1281  is  amandad  by 
revising  paragraph  (a)  and  by  deleting 
the  au^ority  citation,  at  the  end  of  the 
section  to  read  as  follows: 

§404.1281    Exceptioa  to  llw  periods  al 
Hmttatlon. 

(a)(1)  Extension  by  agreement  Hie 
applicable  time  period  described  in 
S  404.1280  for  assessment  of  an  amount 
due  may.  before  the  expiration  of  such 
period,  be  extended  for  no  more  than  0 
months  by  written  agreement  between 
the  State  and  the  Secretary.  The 
agreement  must  involve  and  identify  a 
known  issue  or  reporting  error.  It  must 
identify  the  periods  involved,  Ihe  time 
limitation  which  is  being  extended  and 
the  date  to  which  it  is  being  extended, 
and  the  coverage  group(8)  and  po8tion(s) 
or  individual(s)  to  which  the  agreement 
applies.  The  extension  of  the  period  of 
limitation  shall  not  become  effective 
until  the  agreement  is  signed  by  the 
appropriate  State  official  and  the 
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Secretary.  (Seal  i  404.3(c)  for  the 
applicable  rule  where  periods  of 
limitation  expii*  on  nonwork  days.)  An 
assessment  made  by  the  Secretary 
before  the  extended  time  limit  ends 
shall  be  considered  to  have  been  made 
within  the  time  period  limitation   # 
specified  in  section  218(q)(2)  of  the  Act. 
(See  S  404.1280(b)). 

(2)  Reextens^n.  An  extension 
agreement  provide  for  in  paragraph 
(a)(1)  of  this  sedtion  may  be  reextended 
by  written  agreement  between  the  State 
and  the  Secretafy  for  no  more  than  6 
months  at  a  tim^  beyond  the  ejq>iration 
of  the  prior  extquion  or  reextension 
agreement,  and  ionly  if  one  of  the 
following  conditions  is  met 

(i)  Litigation  (including  intra-State 
litigation)  or  a  review  mider  SS  404.1270 
or  404.1275  involving  wage  reports  or 
corrections  or  tl|e  same  issue  is  pending: 
or 

(ii)  The  State  is  actively  pursuing 
corrections  of  a  known  error  which 
require  additontl  time  to  complete:  or 

(iii)  The  Soci^  Security 
Administration  is  developing  a  coverage 
or  wage  issue  which  was  being 
considered  befo|«  the  statute  of 
limitations  expifed  and  additional  time 
is  needed  to  make  a  determination:  or 

(iv)  The  Social  Security  • 

AdmiTiistration  has  not  issued  to  the 
State  a  final  audit  statement  on  the 
State's  wage  or  correction  reports:  or 

(v)  There  is  p^ding  Federal 
legislation  which  may  substantially 
affect  the  issue  in  question,  or  the  issue 
has  national  imnications. 


3.  Section  40411286  is  amended  by 
revising  paragraph  (a)  and  by  deleting 
the  authority  citation  at  the  end  of  the 
section  to  read  is  follows: 


I404.12M 


I  to  ttM  pwiodi  of 


(a)(1)  Extensi9n  by  agreement.  The 
applicable  time  period  described  in 
§  404.1285  for  fifing  a  claim  for  credit  for, 
or  refund  of,  an  Overpayment  may. 
before  the  expiration  of  such  period,  be 
extended  for  no  more  than  6  months  by 
written  agreement  between  the  State 
and  the  Secretafy.  The  agreement  most 
involve  and  identify  a  known  issue  or 
reporting  error.  |t  must  also  identify  the 
period  involved^  the  time  limitation 
which  is  being  extended  and  the  date  to 
which  it  is  being  extended,  and  the 
coverage  group^)  and  position(8)  or 
individual(s)  to  which  the  agreement 
applies.  The  extension  of  the  period  of 
limitation  shall  pot  become  effective 
until  the  agreement  is  signed  by  the 
appropriate  State  official  and  Uie 
Secretary.  (See  |  404.3(c)  for  the 
applicable  rule  Where  periods  of 


limitation  expire  on  nonworic  days.)  A 
claim  for  credit  or  refund  filed  by  the 
State  before  the  extended  time  limit 
ends  shall  be  considered  to  have  been 
filed  within  the  time  period  limitation 
specified  in  section  218(r)(l)  of  the  Act. 
(See  S  404.1285). 

(2)  Reextension.  An  extension 
agreement  provided  for  in  paragraph 
(a)(1)  of  this  section  may  be  reextended 
by  written  agreement  between  the  State 
and  the  Secretary  for  no  more  than  6 
months  at  a  time  beyond  the  expiration 
of  the  prior  extension  or  reextension 
agreement,  and  only  if  one  of  the 
following  conditions  is  met 

(1)  Litigation  (including  intra-State 
litigation)  or  a  review  under  §S  404.1270 
or  404.1275  involving  wage  reports  or 
corrections  on  the  same  issue  is 
pending;  or 

(ii)  The  state  is  actively  pursuing 
corrections  of  a  known  error  which 
require  additional  time  to  complete;  or 

(iii)  The  Social  Security 
Administration  is  developing  a  coverage 
or  wage  issue  which  was  being 
considered  before  the  statute  of 
limitations  expired  and  additional  time 
is  needed  to  make  a  determination;  or 

(iv)  The  Social  Security 
Administration  has  not  issued  to  the 
State  a  final  audit  statement  on  the' 
State's  wage  or  correction  reports;  or 

(v)  There  is  pending  Federal 
legislation  which  may  substantially 
affect  the  issue  in  question,  or  the  issue 
has  national  implications. 

(PR  Doc  85-28601  Filed  11-29-85;  8:45  am] 
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Rwd  and  Drug  Administration 
21  CFR  Part  163 

(Docket  Na85N-0501] 

CtMcolata  Products;  Advance  Notice 
'  of  Proposed  Rulemaldng  on  tiM 
Possiiile  Amendment  of  ttie  U^    . 
Standards  of  Identity  ' 

agency:  Food  and  Drug  Administration. 
action:  Advance  notice  of  proposed 
rulemaking. 


:  The  Food  and  Drug 
Administration  (FDA)  is  offering  to 
interested  persons  an  opportimity  to 
review  the  Codex  Standard  for 
Chocolate  (Codex  Standard  87-1981) 
(Codex  standard]  developed  by  the 
Codex  Alimentarius  Commission  and  to 
comment  on  the  desirability  of  and  need 
for  amending  the  U.S.  standards  of 
identity  for  these  foods  to  achieve 
consistency  «vith  the  Codex  standard. 
The  Codex  standard  was  submitted  to 


the  United  States  for  consideration  for 
acceptance.  If  the  comments  received  do 
not  support  the  need  to  amend  the  U.S. 
standarids  of  identity  for  these  foods, 
FDA  will  not  propose  their  amendment 

DATE:  Comments  by  January  31, 1986. 

ADDRESS:  Written  comments,  data,  or 
other  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  R.  Johnson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-214), 
I^od  and  Drug  Administration,  200  C  St 
SW..  Washmgton.  DC  20204,  202-485-  ^ 
0112. 

SUPPLEMENTARY  INFORMATION:  The 

Food  and  Agriculture  Organization 
(FAO)  and  the  Worid  Health 
Organization  (WHO)  jointly  sponsor  the 
Codex  Alimentarius  Commission,  which 
conducts  a  program  for  developing 
worldwide  food  standards.  The  Codex 
Committee  for  Cocoa  Products  and 
Chocolate  has  developed  a  number  of 
Codex  standards,  among  which  is  the 
standard  for  chocolate  (Codex  Standard 
87-1981). 

As  a  member  of  the  Codex 
Alimentarius  Commission,  the  United 
States  is  obligated  to  consider  all  Codex 
standards  for  acceptance.  The  rules  of 
procedure  of  the  Codex  Alimentarius 
Commission  state  that  a  Codex  standard 
may  be  accepted  by  a  participating 
country  in  one  of  three  ways:  Full 
acceptance,  target  acceptance,  or 
acceptance  with  specified  deviations.  A 
commitment  to  accept  at  a  designated 
future  date  constitutes  target 
acceptance.  A  country's  acceptance  of  a 
Codex  standard  signifies  that  except  as 
provided  for  by  specified  deviations,  a 
product  that  complies  with  the  Codex 
standard  may  be  distributed  freely 
within  the  accepting  country.  A 
participating  country  which  concludes 
that  it  will  not  accept  a  Codex  standard 
is  requested  to  inform  the  Codex 
Alimentarius  Commission  of  this  fact 
and  the  reasons  therefor,  the  manner  in 
which  similar  foods  marketed  in  the 
coimtry  differ  fit>m  the  Codex  standard, 
and  whether  the  country  will  permit 
products  complying  with  the  Codex 
standard  to  move  freely  in  that  country's 
commerce. 

For  the  United  States  to  accept  some 
or  all  of  the  provisions  of  a  Codex 
standard  for  any  food  to  which  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  applies,  it  is  necessary  either  to 
establish  a  standard  under  the  authority 
of  section  401  of  the  act  (21  U.S.C.  341) 
or  to  appropriately  revise  an  existing 
standard  to  incorporate  the  provisions 
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within  the  U.S.  standard.  At  present,  the 
United  States  has  applicable  standards 
of  identity  for  chocolate  liquor  (21  CFR 
163.111).  sweet  chocolate  (21  CFR 
103.123).  milk  chololate  (21  CFR  163.130). 
buttermilk  chocolate  (21  CFR  163.135). 
skim  milk  chocolate  (21  CFR  163.140). 
and  mixed  dairy  product  chocolates  (21 
CFR  163.145). 

Under  the  procedure  prescribed  in  21 
CFR  130.6(b)(3).  FDA  is  providing  an 
opportunity  for  review  and  informal 
comment  on:  (1)  The  desirability  of  and 
need  for  amending  the  U.S.  standards  of 
identity  for  these  foods;  (2)  the  specific 
provisions  of  the  Codex  standard;  (3) 
additional  or  different  requirements  that 
should  be  in  the  U.S.  standards  of 
identity;  and  (4)  any  other  pertinent 
points. 

FDA  advises  that  if  the  comments 
received  do  not  support  the  need  to 
amend  the  U.S.  standards  of  identity  for 
these  foods,  no  amendment  will  be 
proposed.  If  this  decision  is  reached, 
FDA  will  inform  the  Codex  Alimentarius 
Commission  of  the  differences  between 
the  Codex  and  U.S.  requirements  and 
that  imported  foods  may  move  freely  in 
interstate  commerce  in  this  country, 
providing  they  comply  with  the 
applicable  U.S.  laws  and  regulations 
which  include  the  U.S.  standards  of 
identity  for  chocolate  products. 

Because  of  the  large  number  of 
countries,  often  with  diverse  food 
regulations,  that  are  associated  with  the 
development  of  Codex  standards, 
certain  provisions  of  the  Codex 
standards  may  not  be  consistent  with 
aspects  of  U.S.  policy  and  regulations. 
Codex  standards  customarily  include 
hygiene  requirements,  certain  basic 
labeling  requirements  such  as 
declaration  of  the  net  quantity  of 
contents,  name  of  manufacturer  and 
country  of  origin,  and  other  factors. 
These  factors  are  not  considered  a  part 
of  U.S.  food  standards  under  section  401 
of  the  act;  rather,  they  are  dealt  with 
under  the  authority  of  other  sections  of 
the  act. 

The  Codex  standard  for  chocolate 
specifies  analytical  methods  by  which 
compliance  with  certain  provisions  is  to 
be  determined.  As  stated  in  21  CFR  2.19, 
it  is  FDA's  policy  to  employ  the  methods 
in  the  latest  edition  of  "Official  Methods 
of  Analysis  of  the  Association  of 
Official  Analytical  Chemists,"  when 
these  are  available,  in  preference  to 
other  methods.  FDA  will  adhere  to  this 
policy  in  any  amendments  to  the  U.S. 
standard  of  identity  proposed  pursuant 
to  his  notice. 

For  the  benefit  of  interested  persons 
who  may  wish  to  submit  comments 
relative  to  this  notice,  FDA  points  out 
that  the  following  major  differences 


exist  between  the  Codex  standard  for 
chocolate  and  the  U.S.  standards  of 
identity  for  chocolate  products: 

(1)  llie  Codex  standard  for  chocolate 
defines  14  products.  The  current  U.S. 
standards  in  21  CFR  Part  163  also  define 
14  cacao  products.  Of  these,  six 
products  have  similar,  but  not  identical, 
counterparts  in  the  Codex  standard.  The 
six  U.S.  standards  are  chocolate  liquor. 
§  163.111;  sweet  chocolate.  S  163.123; 
milk  chocolate.  S  163.130;  buttermilk 
chocolate.  S  163.135;  skim  milk 
chocolate.  §  163.140;  and  mixed  dairy 
product  chocolates.  S  163.145. 

The  U.S.  standards  also  define  three 
chocolate  coatings  containing  vegetable 
fat,  other  than  cacao  fat,  which  have  no 
counterparts  in  the  Codex  standards, 
namely:  Sweet  cocoa  and  vegetable  fat 
(other  than  cacao  fat]  coating,  S  163.150; 
sweet  chocolate  and  vegetable  fat  (other 
than  cacao  fat)  coating,  S  163.153;  and 
milk  chocolate  and  vegetable  fat  (other 
than  cacao  fat)  coating,  S  163.155. 

In  addition,  21  CFR  Part  163  includes  a 
definition  and  standard  of  identity  for 
cacao  nibs,  S  163.110,  one  of  the 
products  now  being  considered  in  the 
Codex  draft  standard  for  Coca  (Cacao) 
Nib,  Cocao  (Cacao)  Mass,  Cocoa  Press 
Cake,  and  Cocoa  Ehist  (Cocoa  Fines). 

The  remaining  four  U.S.  standards  in 
21  CFR  Part  163  define  cocoa  powders, 
namely:  Breakfast  cocoa.  §  163.112; 
cocoa.  S  163.113;  low-fat  cocoa, 
§  163.114;  and  cocoa  with  dioctyl  sodium 
sulfosuccinate  for  manufactimng, 
§  163.117.  The  Codex  standard  for  cocoa 
powders  (cocoas)  (Codex  Standard  105- 
1981)  is  being  considered  for  adoption  in 
a  separate  notice  in  this  issue  of  the 
Federal  Register. 

(2)  The  U.S.  standards  require  that 
chocolate  products  be  made  from 
chocolate  liquor  as  the  characterizing 
ingredient,  with  or  without  the  addition 
of  cacao  fat.  or  cocoa,  or  both.  The 
Codex  standards  are  less  restrictive  and 
apply  to  various  types  of  homogenous 
products  prepared  from  cocoa  nib,  cocoa 
mass,  cocoa  press  cake,  and  cocoa 
powder  with  the  addition  of  optional 
ingredients. 

(3)  The  Codex  standard  in  2.1.3,  2.1.6, 
2.1.9,  7.1.3.  7.1.6.  and  7.1.9  includes  three 
products  designated  as  "Couverture 
chocolates"  which  are  suitable  for 
covering  purposes.  The  compositional 
requirements  differ  in  some  respects 
from  the  requirements  for  the 
counterparts  which  are  not  couvertures. 
The  U.S.  standards  permit  the 
appropriate  chocolate  products  to  be 
designated  alternatively  as  coatings. 

(4)  The  U.S.  standards  do  not  provide 
for  specific  shapes  or  forms  such  as  the 
vermicelli  or  flakes  described  in  the 


Codex  standard  in  2.1.11.  2.1.12, 2.1.13, 
2.1.14.  7.1.11,  7.1.12,  7.1.13,  and  7.1.14. 

(5)  The  Codex  standard  in  4.1  and  4.2 
provides  for  the  use  of  neutralizing 
agents  and  emulsifiers  which  are  not 
listed  as  optional  ingredients  in  the  U.S. 
standards  of  identity. 

Under  S  130.6(c],  all  persons  who  wish 
to  submit  comments  are  encouraged  and 
requested  to  consult  with  different 
interested  groups  (consumers,  industry, 
academic  community,  professional 
organizations,  and  others]  in  formulating 
their  comments,  and  to  include  a 
statement  of  any  meetings  or 
discussions  that  have  been  held  with 
other  groups. 

List  of  Subjects  in  21  CFR  Part  163 

Cocoa  products.  Chocolate,  Food 
standards. 

The  Codex  standard  under 
consideration  is  as  follows: 

Codax  SUn  87-1961—  Codex  Standaid  for 
Chocolate' 

(World-wide  Standard) 

1.  Scope  The  standard  applies  to  various 
types  of  the  homogeneous  product  prepared 
from  cocoa  nib,  cocoa  mass,  cocoa  press  cake 
and/or  cocoa  powder  with  additions  such  at 
sugars,  cocoa  butter,  milk  products  and 
optional  ingredients  provided  for  in  the 
standard  according  to  the  types  of  chocolate 
desired,  and  to  the  al>ove  product  to  which 
ingredients  or  flavouring  substances  have 
been  added  in  order  to  modify  in  a 
characteristic  manner  the  organoleptic 
properties  of  the  final  product 

2.  Description 
2.1    Chocolate 

The  homogeneous  products  described 
hereunder  and  complying  with  the 
compositional  requirements  of  sub-section  3.1 
are  obtained  by  an  adequate  process  of 
manufacture  &om  a  mixture  of  one  or  more  of 
the  following  (as  defined  in  the  Standard  for 
Cocoa  (Cacoo)  Beans,  Cocoa  (Cacao)  Nib, 
Cocoa  (Cacao)  Mass,  Cocoa  Press  Cake  and 
Cocoa  Dust  (Cocoa  Fines)):  cocoa  nib.  cocoa 
mass,  cocoa  press  cake,  cocoa  powder 
including  fat  reduced  cocoa  powder,  with  or 
without  the  addition  of  cocoa  butters  (as 
defined  in  the  Codex  Standard  for  Cocoa 
Butters  (Ref.  CODEX  STAN  86-1981)  with  or 
without  permitted  optional  ingredients,  and/ 
or  flavouring  agents,  and  for 

2.1.1  Chocolate  with  the  addition  of 
sugars  (3.1.1) 

2.1.2  Unsweetened  Chocolate  without  the 
addition  of  sugars  (3.1.20) 

2.1.3  Couverture  Chocolate  nvith  the 
addition  of  sugars  (3.1.3)  and  wliich  is 
suitable  for  covering  purposes 

2.1.4  Sweet  (Plain)  Chocolate  with  the 
addition  of  sugars  (3.1.4) 

2.1.5  Milk  Chocolate  with  the  addition  of 
sugars  and  miik  solids  (3.1.5) 
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MA  Milk  Couver  ure  Chocolite  with  the 
addition  of  sngara  an|  milk  solids  (3.1.e)  and 
which  is  suitable  for  covering  porposes 

2.1^    Milk  Chocok  lie  with  High  Milk 
Content  writh  the  add:  tioo  of  sugars  and  milk 
solids  (3.1.7) 

2.1.8  Skimmed  Mi]k  Chocolate  with  the 
addition  of  sugars  an4  skimmed  milk  solids 
t3.1Jl 

2.1.9  Skimmed  Milk  Couverture  Chocolate 
with  the  addition  of  s  igars  and  skimmed  milk 
soHds  (X1.9)  and  whi4h  is  suitable  for 
covering  purposes 


J. I 


2.1.10  Cream  Chocolate  with  the  addition 
of  sugars  and  cream  and  milk  solids  (3.1.10) 

2.1.11  Chocolate  Vermicelli  with  the 
addition  of  sugars  (3.1.11)  and  which  is  in  the 
form  of  grains 

2.1.12  Chocolate  Flakes  with  the  addition 
of  sugars  (3.1.12)  and  which  is  in  the  form  of 
flakes 

^1.13    Milk  Chocolate  Vermicelli  with  the 
addition  of  sugars  and  milk  solids  (3.1.13)  and 
which  is  in  the  form  of  grains 

2.1.14    Milk  Chocolate  Flakes  with  the 
addition  of  sugars  and  milk  solids  (3.1.14)  and 
which  is  in  the  form  of  Hakes. 


2.2  Flavoured  Chocolate 
Flavoured  Chocolate  is  one  of  the 

chocolates  defined  under  Sections  2.1.1 
through  2.1.10  to  which  flavouring  agents,  as 
permitted  in  section  4J  have  been  added  in 
amounts  sudi  as  to  impart  to  the  final 
product  the  organoleptic  characteristics 
claiBed  in  the  name  of  the  food. 

2.3  Sugars,  for  the  purpose  of  this 
standard  include  fructose  and  those  sugars 
for  which  standards  have  been  elaborated  by 
the  Codex  Ahmentarius  Commission. 
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3.2    Flavoured  Cho  :olale 

3.2.1  Coffee-choca  ate:  not  less  than  1.5% 
m/m  roasted  ^Dund  poffee  or  the 
correspending  amount  of  soluble  coffee. 

3.2.2  Other  flavoured  chocolate  types: 
sufficient  amount  of  flavouring  agents  for 


imparting  to  d>e  final 
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name  of  the  food. 
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4.  FOOD  ADDITIVES 

4.1  Alkalizing  and  neutralizing  agents 
carried  over  in  proportion  to  the  maximum 
quantity  as  provided  for  in  the  Standard  for 
Cocoa  (Cacao)  Beans,  Cocoa  (Cacoa)  Nib, 
(Cacoa)  Mass,  Cocoa  Press  Cake  and  Cocoa 
Dust  (Cocoa  Fines) 

4.2  Emulsifiers 
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6.  Hygiene 

6.1  It  is  recommended  that  the  products 
covered  by  the  provisions  of  this  standard  be 
prepared  in  accordance  with  the  appropriate 
sections  of  the  Recommended  International 
Code  of  Practice — General  Principles  of  Food 
Hygiene  (Ref.  No.  CAC/RCP 1-1969  Rev.  1). 

6.2  To  the  extent  possible  in  good 
manufacturing  practice,  the  products  shall  be 
free  from  objectionable  matter. 

6.3  When  tested  by  appropriate  methods 
of  sampling  and  examination,  the  products 
shall  not  contain  any  substances  originating 
from  microorganisms  in  amounts  which  may 
represent  a  hazard  to  health. 

6.4  When  tested  by  appropriate  methods 
of  sampling  and  analysis,  the  products  shall 
be  free  of  pathogenic  microorganisms. 

7.  Labelling' 


•  The  use  of  the  description  "chocolate"  in  the 
present  section  does  not  exclude  the  same  term 
being  employed  in  a  future  standard  related  to 
Composite  Chocolate  to  describe  a  chocolate  to 
which  certain  edible  substances  have  been  added  in 
a  form  which  is  practically  indiscernible  in 
quantities  not  exceeding  5%  m/m  of  the  flnal 
pivduct. 


In  addition  to  Sections  1, 2, 4  and  6  of  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods  (Ref.  No.  CODEX  STAN 
1-1981)  the  following  declarations  shall  be 
made: 

7.1    Designation  of  the  Product 

7.1.1  Chocolate 

Products  described  under  Section  2.1.1  and 
complying  with  the  appropriate  requirements 
of  Section  3.1.1  of  the  standard  shall  be 
designated  "chocolate". 

7.1.2  Unsweetened  Chocolate 
Products  described  under  Section  2.1.2  and 

complying  with  the  appropriate  requirements 
of  Section  3.1.2  of  the  standard  shall  be 
designated  "unsweetened  chocolate". 

7.1.3  Couverture  Chocolate 

Products  described  under  Section  2.1.3  and 
complying  with  the  appropriate  requirements 
of  Section  3.1.3  of  the  standard  shall  be 
designated  "couverture  chocolate". 
Couverture  chocolate  containing  not  less  than 
16%  m/m  fat-free  cocoa  solids,  calculated  on 
the  dry  matter,  may  be  designated  "dark 
couverture  chocolate" 

7.1.4  Sweet  or  Plain  Chocolate 
Products  described  under  Section  2.1.4  and 

complying  with  the  appropriate  requirements 
of  Section  3.1.4  of  the  standard  shall  be 
designated  "sweet  chocolate"  or  "plain 
chocolate". 

7.1.5  Milk  Chocolate  ' 

Products  described  imder  Section  2.1.5  and 
complying  with  Section  3.1.5  of  the  standard 
shall  be  designated  "milk  chocolate". 

7.1.6  Milk  Couverture  Chocolate 
Products  described  under  Section  2.1.6  and 

complying  with  Section  3.1.6  of  the  standard 
shall  be  designated  "milk  couverture 
chocolate". 

7.1.7  Milk  Chocolate  with  High  Milk 
Content  * 

Products  described  under  Section  2.1.7  and 
complying  with  Section  3.1.7  of  the  standard 
shall  be  designated  "milk  chocolate".  The 
product  shall  also  bear  percentage 
declaration  of  minumum  cocoa  solids  and 
minimum  milk  solids  in  close  proximity  to  the 
name. 

7.1.8  Skimmed  Milk  Chocolate 
Products  desc^bed  under  Section  2.1.8  and 

complying  with  Section  3.1.8  of  the  standard 

shall  be  designated  "skimmed  milk 

chocolate". 

7.1.9    Skimmed  Milk  Couverture  Chocolate 

Products  described  under  Section  2.1.9  and 
complying  with  Section  3.1.9  of  the  standard 
shall  be  designated  "skimmed  milk 
couverture  chocolate". 

7.1.10  Cream  Chocolate 

Products  described  under  Section  2.1.10 
and  complying  with  Section  3.1.10  of  the 
standard  shall  be  designated  "cream 
chocolate". 

7.1.11  Chocolate  Vermicelli 
Products  described  under  Section  2.1.11 

and  complying  with  Section  3.1.11  of  the 
standard  shall  be  designated  "chocolate 
vermicellP'. 

7.1.12  Chocolate  Falkes 

Products  described  under  Section  2.1.12 
and  complying  with  Section  3.1.12  of  the 
standard  shall  be  designated  "chcoclate 
flakes". 


'See  also  provision  under  7.3.1. 


7.1.13  Milk  Chocolate  Vermicelli 
Products  described  under  Section  2.1.13 

and  (»mplying  with  Section  3.1.13  of  the 
standard  shall  be  designated  "milk  chocolate 
vermicelir. 

7.1.14  Milk  Chocolate  Flakes 
Products  described  under  Section  2.1.14 

and  complying  with  Section  3.1.14  of  the 
standard  shall  be  designated  "milk  chocolate 
flakes". 

7.1.15  Flavoured  Chocolate 
Products  described  under  Section  2.2  and 

complying  with  Section  3.2  shall  be 
designated  "flavoured  chocolate". 

7.1.15.1  The  characterizing  flavour,  other 
than  chocolate  flavour,  shall  be  declared. 

7.1.15.2  Ingredients  which  are  especially 
aromatic  and  characterize  the  product  shall 
form  part  of  the  name  of  the  product  (e.g. 
Mocca  Chocolate). 

7.2  List  of  Ingredients 

A  complete  list  of  ingredients  shall  Be 
declared  in  descending  order  of  proporiion.  it 
being  provided  that  any  of  the  Cocoa  Butters 
listed  in  the  Standard  for  Cocoa  Butters 
under  sub-sections  2.2.1  to  2.2.4  may  be 
declared  in  the  Ust  of  ingredients  as  "Cocoa 
Butter"  but  that  ingredients  which  have  been 
alkalized  shall  be  declared  as  "alkalized  x" 
(where  "x"  is  the  ingredient). 

7.3  Declaration  of  Minimum  Cocoa  and 
Milk  Solids  Content 

7.3.1  All  chocolate  products  covered  by 
the  standard  shall  carry,  in  close  proximity  to 
the  name,  a  declaration  of  cocoa  solids  and 
also,  for  milk  chocolate  products,  a  figure 
comprised  of  the  quantity  of  fat  free  milk 
solids  and  milk  fat  except  that  governments 
of  countries  in  which  different  names  are 
used  to  differentiate  the  products  may  allow 
for  no  declaration  of  either  or  both. 

7.3.2  Couverture  Chocolate,  Milk 
Couverture  Chocolate  and  Skimmed  Milk 
Couverture  Chocolate  shall  carry  an 
additional  declaration  of  the  cocoa  butter 
content  of  the  product 

7.4  Net  Contents 

7.4.1  The  net  content  shall  be  declared  by 
weight  in  either  the  metric  system  ("System 
International"  units)  or  avoirdupois  or  both 
systems  of  measurement  as  required  by  the 
country  in  which  the  food  is  sold. 

7.4.2  Small  units  of  up  to  25  g  may  be 
excluded  from  a  declaration  of  net  weight  on 
the  label. 

7.5  Name  and  Address 

The  name  and  address  of  the  manufacturer, 
packer,  distributor,  importer,  exporter  or 
vendor  of  the  food  shall  be  declared. 

7.6  Country  of  origin 

7.6.1  The  country  of  origin  of  the  products 
covered  by  the  standard  shall  be  declared, 
unless  they  are  sold  within  the  country  of 
origin,  in  which  case  the  country  of  origin 
need  not  be  declared. 

7.6.2  When  a  food  undergoes  processing 
in  a  second  country  which  changes  its  natiire, 
the  country  in  which  the  processing  is 
peformed  shall  be  considered  to  be  the 
country  of  origin  for  the  purpose  of  labelling. 

7.7  Lot  Identification 

Each  container  shall  be  embossed  or 
otherwise  permanently  marked,  in  code  or  in 
clear,  to  identify  the  producing  factory  and 
the  lot. 
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i-free  cocoa  soh'ds 
\issj  (for  rweet 
;  cocoa,  sugar  and 


B.    Methoda  of  eatalyi  i»  and  Sampling 

&1  LMermmatioa  of  TotaiAsh  (for  all 
products  described  rnidii^  Sections  ZJ  aad 
Z2) 

According  to  AOAC-jOffice  IntematiaBal 
du  Cacao  et  du  Choooto^  aietfaod  AOAC 
(1975)  XH  13J>03. 

8J    DeteminaLlon  ofjjercentage  of  cocoa 
butter  [for  products  desQribed  under  sub- 
sections 2.1.1.  2.1.2.  2.1.31  2.1.4,  3.1.11  and 
3.1.121.  J 

Through  the  OICC-AdAC  method  for  total 
fat.  OICC  Sa/1972  and  AOAC  (1975)  XH 
13.035. 13.038  (common  t^xt). 

Fat  is  petroleum  ether  jextracted  in  a 
Soxhiet  apparatus  and  is  expressed  as  g  fat 
per  100  g  sample.  ] 

8J    Determination  opMoistare  Content 
(loss  on  drying)  (for  products  described  under 
2.1  and  2.2)  I 

According  to  the  met^xi  of  the  AOAC 
(1975)  XQ  13.001. 13.002  ^  the  OICC  3E 
(1%2). 

M    Determination  i 
(or  dry,  fat- free  cocoa  t 
(plain)  chocolate  contaii 
fat  only) 

According  to  the  methW  of  the  AOAC 
(1975)  Xn.  13.033.  The  weight  of  dry.  fat-free 
cocoa  mass  is  obtained  after  drying  the 
residue  from  aqueous,  akohoi  and  ether 
extraction  and  mnltiptyifg  by  a  factor  of  1.43. 

8.5    Determination  of  Total  Fat  (for 
products  described  ande^  2.1.5.  2.li,  2.1.7, 
2.1A  2.1A  2.1.10  and  Zlfll) 

As  for  cocoa  butter— 4ee  sub-section  8.Z 

8.S    Determination  ofArsenic 

Accocding  to  the  colof^etric 
(dietfaylditfaiocarbamatel  niethod  of  the 
Associatiaa  of  Official  Analytical  Chemists. 
AOAC  (1970)  25.011  (254l6.  25.017). 

Results  are  expressedjn  mg  arsenic/kg. 

8.7  Determination  ofyOopper  * 
Acmrdiag  to  the  color(metric 

(diethyldithiocarfoamate  method  of  the 
Assodatioa  of  Official  Analyticai  Chemists, 
AOAC  (1970)  25.023-8.  Ffesidts  are  expressed 
as  mg  copper/kg.  I 

8.8  Determination  of\Lead  * 
According  to  the  AOfiJfl  (1970)  method  by 

the  colorimetric  dithizon^  determination 
procedure  after  complete  digestion,  AOAC 
(1970)  25.053  (25X»47,  25.(i48). 

For  the  convenienc^  of  the  reader, 
FDA  is  also  including  |the  text  of  the 
existing  U.S.  standards  of  identity  for 
chocolate  products  in  p  CFR  Part  163  as 
follows: 


§  163.1 11    Chocolat*  Muor. 

(a)  Choo^te  Liquo  r,  chocolate, 
baking  chocolate,  bitter  chocolate, 
cooking  chocolate,  chocolate  coating, 
bitter  chocolate  coating  is  the  solid  or 
semi-plastic  food  preoared  by  finely 
grinding  cacao  nibs.  1  o  such  groimd 
cacao  nibs,  cacao  fat  or  a  cocoa  or  both 
may  be  added  in  quai^tities  needed  to 
adjust  the  cacao  fat  content  of  the 
finished  chocolate  liqaor.  (For  the 

•Temporarily  endoned.  May  be  replaced  by 
Atomic  Abaofptian  ^>cctrootiotoiDetry  (AAS)  ia  the 
future. 


purposes  of  this  section  the  term 
"cocoa"  means  breakfast  cocoa,  cocoa, 
low-fat  cocoa,  or  any  mixture  of  two  or 
more  of  these.)  Chocolate  Hquor  may  be 
spiced,  flavored,  or  otherwise  seasoned 
with  one  or  more  of  the  following 
optional  ingredients,  other  than  any 
SBcfa  ingredient  or  combination  of 
ingredients  specified  in  paragraph  (a) 
(1),  (2),  or  (3]  of  this  section  which 
imparts  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter 

(1)  Ground  spice. 

(2)  Ground  vanilla  beans:  any  natural 
food  flavoring  oil,  oieoresin.  or  extract. 

(3)  Vanillin,  ethyl  vanillin,  or  other 
artificial  food  flavoring. 

(4)  Butter,  milk  fat  dried  malted 
cereal  extract  ground  coffee,  ground  nut 
meats. 

(5)  Salt 

Any  optional  ingredient  used  with  the 
cacao  beans  or  cacao  nibs  from  which 
such  chocolate  Uquor  is  prepared,  or 
used  with  any  cocoa  added  in  preparing 
audi  chocolate  liquor,  shall  be 
considered  to  be  an  optional  ingredient 
used  with  such  chocolate  Uquor.  The 
optional  alkali  ingredients  specified  for 
use  with  cacao  nibs  in  f  163.110(a)  may 
be  used  as  optional  ingredients  with 
chocolate  liquor;  but  for  each  100  parts 
by  weight  of  cacao  nibs  used  in 
preparing  the  chocolate  liquor,  the  total 
quantity  of  such  alkalis  used  is  not 
greater  in  neutralizing  value  (calculated 
from  the  respective  combining  weights 
of  such  alkalis  used]  than  3  parts  by 
wei^t  of  anhydrous  potassitun 
carbonate.  The  finished  chocolate  liquor 
contains  not  less  than  50  percent  and 
not  more  than  58  percent  by  weight  of 
cacao  fat.  Unless  the  chocolate  liquor  is 
seasoned  with  butter,  milkfat  ot  ground 
nut  meats,  the  percentage^frf  cacao  fat  is 
determined  by  the  method  prescribed 
under  "Fat  Method  I— Official  Fmal 
Action"  in  the  "official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists."  13th  Ed.  (1980), 
section  13.031.  which  is  incorporated  by 
reference.  Copies  may  be  obtained  from 
the  Association  of  Official  Analytical 
Chemists,  P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington,  DC  20044, 
or  may  be  examined  at  the  Office  of  the 
Federal  Register,  1100  L  St  NW.. 
Washington,  DC  20408. 

(b)  Wherever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  section,  showing  the 
optional  ingredients  used  shall 
immediately  any  conspicuously  precede 
or  follow  such  name,  without 
intervening  written,  printed,  or  graphic 
matten 


(1)  When  the  food  is  seasoned  with  an 
optional  ingredient  specified  in 
paragraph  (aKl)  of  this  section  the  label 
shall  bear  the  statement  "Spiced", 
"Spice  added",  "Widi  added  spice", 
"Spiced  with ".  or  "With  added 


-",  the  blank  being  filled  in  writh 


tfie  specific  common  name  of  the  spice 
used. 

(2)  When  the  food  is  flavored  with  an 
optional  ingredient  specified  in 
pcmigfaph  (aX2)  of  this  section,  the  label 
shall  bear  the  statement  "Flavored", 
"Flavoring  added",  "With  added 
flavoring",  or  Flavored  with  ■ 


-added",  or  "With  added- 


the  blank  being  filled  in  with  the  spetnfic 
common  name  of  the  flavoring  used. 

(3)  When  the  food  is  flavored  with  an 
optional  ingredient  specified  in 
paragraph  (aK3)  of  this  section,  the  label 
shall  bear  die  statement  "Artificially 
flavored",  "Artificial  flavoring  added". 
"With  artificial  flavoring  added",  "With 
artificial  flavoring",  "Artificially 

flavored  with ",  or  "With ,  an 

artificial  flavoring",  the  blank  being 
filled  in  with  the  specific  common  name 
of  the  artificial  flavoring  used. 

(4)  When  the  food  is  seasoned  with  an 
optional  ingredient  specified  in 
paragraph  (a)(4]  of  this  section,  the  label 
shall  bear  the  statement  "Seasoned  with 

",  the  blank  being  filled  in  with  the 

specific  common  name  of  the  substance 
used  as  seasoning. 

(5)  When  any  optional  alkali 
ingredient  specified  in  §  163.110  (a)  is 
used,  the  label  shall  bear  the  statement 
"Processed  with  alkali"  but  in  lieu  of  the 
word  "alkali"  in  such  statement  the 
specific  common  name  of  the  optional 
alkali  ingredient  may  be  used 

Label  statements  prescribed  in 
paragraphs  (b)  (1)  to  (4).  inclusive,  of 
this  section  may  be  combined,  as  for 
example,  "With  added  cinnamon, 
vanilla,  aivd  ethyl  vanillin,  an  artificial 
flavoring". 

§163.123    Swe*t  Chocolate. 

(a)  Sweet  chocolate,  sweet  chocolate 
coating  is  the  solid  or  semiplastic  food 
the  ingredients  of  which  are  intimately 
mixed  and  ground,  prepared  from 
chocolate  liquor  (with  or  without  the 
addition  of  cacao  fat)  sweetened  with 
one  of  the  optional  saccharine 
ingredients  specified  in  paragraph  (b)  of 
this  section.  It  may  be  spiced,  flavored, 
or  otherwise  seasoned  with  one  or  more 
of  the  optional  ingredients  specified  in 
paragraph  (c)  of  Ais  section,  other  them 
any  such  ingredient  or  combination  of 
ingredients  which  imparts  a  flavor  that 
imitates  the  flavor  of  chocolate,  milk,  or 
butter.  One  of  the  optional  emulsifying 
ingredients  or  combinations  of 
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ingredients  specified  in  paragraph  (d)  of 
the  section  may  be  used,  subject  to  the 
conditions  therein  prescribed.  One  or 
more  of  the  optional  dairy  ingredients 
specified  in  paragraph  (e)  of  this  section 
may  be  used  in  ouch  quantity  that  the 
finished  sweet  chocolate  contains  less 
than  12  percent  by  weight  of  milk 
constituent  solids.  If  chocolate  liquor 
with  any  optional  ingredient  specified  in 
S  163.111(a)  is  used,  such  ingredient 
shall  be  considered  to  be  an  optional 
ingredient  used  with  the  sweet 
chocolate.  The  finished  sweet  chocolate 
contains  not  less  than  15  percent  by 
weight  of  chocolate  liquor,  calculated  by 
subtracting  from  the  weight  of  chocolate 
liquor  used  the  weight  of  cacao  fat 
therein  and  the  weights  therein  of  alkali 
and  seasoning  ingredients,  if  any 
multiplying  the  remainder  by  2.2, 
dividing  the  result  by  the  weight  of  the 
finished  sweet  chocolate,  and 
multiplying  the  quotient  by  100. 
Bittersweet  chocolate  is  sweet  chocolate 
which  contains  not  less  than  35  percent 
by  weight  of  chocolate  liquor,  calculated 
in  the  same  manner. 

(b)  The  optional  saccharine 
ingredients  referred  to  in  paragraph  (a) 
of  this  section  are: 

(1)  Sugar,  or  partly  refined  cane  sugar, 
or  both. 

(2)  Any  mixture  of  dextrose  and  sugar 
or  partly  refined  cane  sugar  or  both  in 
which  the  weight  of  the  solids  of  the 
dextrose  used  is  not  more  than  one-third 
of  the  total  weight  of  the  solids  of  all  the 
saccharine  ingredients  used. 

(3)  Any  mixture  of  dried  com  sirup  or 
dried  glucose  sirup  and  sugar  or  partly 
refined  cane  sugar  or  both  in  which  the 
weight  of  the  solids  of  the  dried  com 
sirup  or  dried  glucose  simp  used  is  not 
more  than  one-fourth  of  the  total  weight 
of  the  solids  of  all  the  saccharine 
ingredients  used. 

(4)  Any  mixture  of  dextrose  and  dried 
com  simp  or  dried  glucose  simp  and 
sugar  or  partly  refined  cane  sugar  or 
both  in  which  three  times  the  weight  of 
the  solids  of  the  dextrose  used  plus  four 
times  the  weight  of  the  soHds  of  the 
dried  com  simp  or  of  the  solids  of  the 
dried  glucose  simp  used  is  not  more 
than  the  total  weight  of  the  solids  of  all 
the  saccharine  ingredinets  used. 

(c)  The  optional  ingredients  for 
spicing,  flavoring,  or  otherwise 
seasoning  referred  to  in  paragraph  (a)  of 
this  section  are: 

(1)  Ground  spice. 

(2J  Ground  vanilla  beans;  any  natxiral 
food  flavoring  oi!  or  oleoresin  or  extract. 

(3)  Ground  coffee. 

(4)  Ground  nut  meats. 

(5)  lioney,  molasses,  brown  sugar, 
maple  sugar. 

(6)  Dried  malted  cereal  extract. 


(7)  Salt. 

(8)  Vanillin,  ethyl  vanillin,  or  other 
artificial  food  flavoring. 

(d)  The  optional  onidsifying 
ingredimt  or  combination  of  ingredients 
referred  to  in  paragraph  (a)  of  this 
section  is: 

(1)  Ledtfain,  with  or  without  related 
natural  phosphatides,  in  an  amount  not 
to  exceed  0.5  percent  by  weight  of  the 
finished  food  (with  or  without  a 
vegetable  food  fat  carrier  in  an  amount 
not  to  exceed  two-thirds  of  the  weight  of 
the  emulsifying  ingredient  used);  or 

(2)  Monoglycerides  and  diglycerides 
of  fat-forming  fatty  adds  in  combination 
with  monosodium  phosphate  derivatives 
thereof,  in  an  amount  not  to  exceed  0.5 
percent  of  the  weight  of  the  finished 
food  (with  or  without  a  vegetable  food 
fat  carrier  in  an  amount  not  to  exceed 
two-thirds  of  the  weight  of  the 
emulsifying  ingredient  used);  or 

(3)  Sorbitan  monostearate.  complying 
with  the  requirements  of  S  172.842  of 
this  chapter,  in  an  cunount  not  to  exceed 
1  percent  of  the  weight  of  the  finished 
food;  or 

(4)  Polysorbate  00,  complying  with  the 
requirements  of  i  172.836  of  th^  chapter, 
in  an  amount  not  to  exceed  0.5  percent 
of  the  weight  of  the  finished  food;  or 

(5)  Any  combination  of  two  or  more  of 
the  foregoing  each  within  the  limits 
prescribed  in  paragraphs  (d)  (1),  (2),  (3), 
and  (4)  of  this  section  provided  that  the 
total  quantity  of  any  two  or  all  three  of 
the  emulsifiers  spedfied  in  paragraphs 
(d)  (2),  (3).  and  (4)  of  this  section  does 
not  exceed  1  percent  by  weight  of  the 
finished  food  and  the  total  quantity  of 
the  emulsifiers  spedfied  in  paragraphs 
(d)  (1)  and  (2)  of  this  section  does  not 
exceed  0.5  percent  of  the  weight  of  the 
finished  food. 

(e)  The  optional  dairy  ingredients 
referred  to  in  paragraph  (a)  of  this 
section  are: 

(1)  Cream,  milk  fat,  butter. 

(2)  Milk,  concentrated  milk, 
evaporated  milk,  sweetened  condensed 
milk,  dried  milk. 

(3)  Skin  milk,  concentrated  skim  milk, 
evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk, 

(4)  Concentrated  buttermilk,  dried 
buttermilk. 

(5)  Malted  milk. 

(f)  For  the  purpose  of  this  section: 
(1)  The  term  "dextrose"  means  the 

anhydrous  refined  monosaccharide 
obtained  fi-om  hydrolyzed  starch. 

(2)The  term  "dried  com  simp"  means 
the  product  obtained  by  drying 
incompletely  hydrolyzed  cornstarch;  its 
solids  contain  not  less  than  40  percent 
by  weight  of  reducing  sugars  calculated 
as  anhydrous  dextrose. 


(3)  The  term  "dried  glucose  sirup" 
means  the  product  obtained  by  drying 
"glucose  simp".  "Glucose  simp"  is  a 
clarified,  concentrated,  aqueous  solution 
of  the  products  obtained  by  the 
hicomplele  hydrolysis  of  any  edible 
starch.  The  solids  of  glucose  simp 
contain  not  less  than  40  p>ercent  by 
weight  of  reducing  sugars  calculated  as 
anhydrous  dextrose. 

(g)  "Semisweet  chocolate", 
"bittersweet  chocolate",  "semisweet 
chocolate  coating",  and  "bittersweet 
chocolate  coating"  are  altemate  names 
for  sweet  chocolate  which  contains  not 
less  than  the  minimiim  quantity  of 
chocolate  liquor  prescribed  for 
bittersweet  chocolate  by  paragraph  (a) 
of  this  section. 

(h)  Wherever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
the  optional  ingredients  used  shall 
immediately  and  conspicuously  precede 
or  follow  such  name,  without 
intervening  written,  printed,  or  graphic 
matter 

(1)  When  the  food  is  flavored  with  an 
optional  ingredient  specified  in 
paragraph  (c)(8)  of  this  section,  the  label 
shall  bear  the  statement  "Artificially 
flavored",  "Artificial  flavoring  added", 
"With  artificial  flavoring",  "Artifidally 
flavored  with ".  at  "With 


,  an  artificial  flavoring,  the 

blank  being  filled  in  vtrith  the  ^>^nfic 
common  name  of  the  artificial  flavoring 
used. 

(2)  When  an  optional  emulsifying 
ingredient  or  combination  of  ingredients 
specified  in  paragraph  (d)  of  this  section 
is  used,  the  label  shall  bear  the 
statement  "Emulsifier  added",  "With 

added  emulsifier",  or  " added 

as  (an)  emulsifier(s)".  the  blank  being 
filled  in  with  the  common  name(s)  of  the 
emul8ifier(s)  used. 

(3)  When  any  optional  alkali 
ingredient  specified  in  {  163.110(a]  is 
used,  the  label  shall  bear  the  statement 
"Processed  with  alkali",  but  in  lieu  of 
the  word  "alkali"  in  such  statement  the 
specific  common  name  of  the  optional 
alkali  ingredient  may  be  used. 

In  cases  where  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  which  is 
appropriate  and  not  misleading. 

§163.130    MHk  Chocolate. 

(a)  Milk  chocolate,  sweet  milk 
chocolate,  milk  chocolate  coating,  sweet 
milk  chocolate  coating  is  the  solid  or 
semipiastic  food  the  ingredients  of 
which  are  intimately  mixed  and  ground, 
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prepared  from  chocolate  liquor  (with  or 
without  the  addition  of  cacao  fat)  and 
one  or  more  of  the  optional  dairy 
ingredients  speciQed  in  paragraph  (b)  of 
this  section,  sweejtened  with  one  of  the 
optional  saccharilie  ingredients 
specified  in  S  163il23  (b)  and  (f).  It  may 
be  spiced,  flavored,  or  otherwise 
seasoned  with  onfe  or  more  of  the 
optional  ingredieitts  specified  in 
paragraph  (c)  of  t^is  section,  other  than 
any  such  ingredient  or  combination  of 
ingredients  whichl  imparts  a  flavor  that 
imitates  the  flavof  of  chocolate,  milk,  or 
butter.  One  of  the  {optional  emulsifying 
ingredients  or  coAbinations  of 
ingredients  specified  in  paragraph  (d)  of 
this  section  may  be  used,  subject  to  the 
conditions  therein  prescribed.  If 
chocolate  liquor  with  any  optional 
ingredients  specined  in  {  163.111(a)  is 
used,  such  ingredient  shall  be 
considered  to  be  an  optional  ingredient 
used  with  the  milk  chocolate.  The 
finished  milk  cho<joIate  contains  not  less 
than  3.66  percent  by  weight  of  milk  fat. 
not  less  than  12  percent  by  weight  of 
milk  solids,  and  not  less  than  10  percent 
by  weight  of  chocolate  liquor  as 
calculated  by  subtracting  from  the 
weight  of  chocolate  liquor  used  the 
weight  of  cacao  fat  therein  and  the 
weights  therein  or  alkali  and  seasoning 
ingredients,  if  anyl  multiplying  the 
remainder  by  2.2,  dividiiig  the  result  by 
the  weight  of  the  finished  milk 
chocolate,  and  miltiplying  the  quotient 
byioa 

(b)  The  optional  dairy  ingredients 
referre'd  to  in  paraRraph  (a)  of  this 
section  are  milk,  cbncentrated  milk, 
evaporated  milk,  sweetened  condensed 
milk,  dried  milk,  better,  milk  fat,  cream, 
skim  milk,  concentrated  skim  milk, 
evaporated  skim  milk,  sweetened 
condensed  skim  n^ilk.  and  nonfat  dry 
milk;  but  in  any  siich  ingredient  or 
combination  of  twp  or  more  of  such 
ingredients  used,  tlie  weight  of  nonfat 
milk  solids  is  not  more  than  2.43  times 
and  not  less  than  1.20  times  the  weight 
of  milk  fat  therein! 

(c)  The  optionaljingredients  for 
spicing,  flavoring,  br  otherwise 
seasoning  referred  to  in  paragraph  (a)  of 
this  section  are:     ! 

(1)  Ground  spic^. 

(2)  Ground  vanilla  beans:  any  natural 
food  flavoring  oil  Ir  oleoresin  or  extract. 

(3)  Ground  coff^. 

(4)  Ground  nut  qieats. 

(5)  Honey,  molakses,  brown  sugar, 
maple  sugar.  I 

(6)  Dried  malteq  cereal  extract. 

(7)  Salt 

(8)  Vanillin,  ethil  vanillin,  or  other 
artificial  food  flav  )ring. 

(d)  The  optional  emulsifying 
ingredient  or  coml  lination  of  ingredients 


referrred  to  in  paragraph  (a)  of  this 
section  is: 

(1)  Lecithin,  with  or  without  related 
natural  phosphatides,  in  an  amount  not 
to  exceed  0.5  percent  by  weight  of  the 
finished  food  (with  or  without  a 
vegetable  food  fat  carrier  in  an  amount 
not  to  exceed  two-thirds  of  the  weight  of 
the  emulsifying  ingredient  used);  or 

(2)  Monogylcerides  and  diglycerides 
of  fat-forming  fatty  acids  in  combination 
with  monosodium  phosphate  derivatives 
thereof,  in  an  amount  not  to  exceed  0.5 
percent  of  the  weight  of  the  finished 
food  (with  or  without  a  vegetable  food 
fat  carrier  in  an  amount  not  to  exceed 
two-thirds  of  the  weight  of  the 
emulsifying  ingredient  used);  or 

(3)  Sorbitan  monostearate.  complying 
with  the  requirements  of  §  172.842  of 
this  chapter,  in  an  amount  not  to  exceed 
1  percent  of  the  weight  of  the  finished 
food;  or 

(4)  Polysorbate  60.  complying  with  the 
requirements  of  S  172.836  of  this  chapter, 
in  an  amount  not  to  exceed  0.5  percent 
of  the  weight  of  the  finished  food;  or 

(5)  Any  combination  of  two  or  more  of 
the  foregoing  each  within  the  limits 
prescribed  in  paragraphs  (d)  (1)  (2),  (3). 
and  (4)  of  this  section  provided  that  the 
total  quantity  of  any  two  or  all  three  of 
the  emulsifers  specified  in  paragraphs 
(d)  (2).  (3).  and  (4)  of  this  section  does 
not  exceed  1  percent  by  weight  of  the 
finished  food  and  the  total  quantity  of 
the  emulsifiers  specified  in  paragraphs 
(d)  (1)  and  (2)  of  this  section  does  not 
exceed  0.5  percent  of  the  weight  of  the 
finished  food. 

(e)  Wherever  the  name  of  the  food 
appears  on  the  label  so  conspicuously  as 
to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
the  optional  ingredients  used  shall 
immediately  and  conspiciously  precede 
or  follow  such  name,  without 
intervening  written,  printed,  or  graphic 
matter 

(1)  When  the  food  is  flavored  with  an 
optional  ingredient  specified  in 
paragraph  (c)(8)  of  this  section,  the  label 
shall  bear  die  statement  "Artifically 
flavored".  "Artifical  flavoring  added". 
"With  artifical  flavoring",  "Artifically 

flavored  with ".  or  "With 

.  and  artifical  flavoring",  the 

blank  being  filled  in  with  the  specific 
common  name  of  the  artifical  flavoring 
used. 

(2)  When  an  optional  emulsifying 
ingredient  or  combination  of  ingredients 
specified  in  paragraph  (d)  of  this  section 
is  used,  the  label  shall  bear  the 
statement  "Emulsifier  added",  "With 

added  emulsifier".  or  " added 

as  (an)  emulsifier(s)".  the  blank  being 


filled  in  with  the  common  name(s)  of  the 
emulsifier(s)  used. 

(3)  When  the  opdonal  alkali 
ingredient  specified  in  $  163.110(a)  is 
used,  the  label  shall  bear  the  statement 
"Processed  with  alkali,"  but  in  lieu  of 
the  word  "alkali"  in  such  statement  the 
specific  common  name  of  the  optional 
alkali  ingredient  may  be  used. 

In  cases  where  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  which  is 
appropriate  not  misleading. 

§  163.135    Buttermilk  ctiocolat*. 

Buttermilk  chocolate,  buttermilk 
chocolate  coating  conforms  to  the 
definition  and  standard  of  identity,  and 
is  subject  to  the  requirements  for  label 
statement  of  optional  ingredients, 
prescribed  for  milk  chocolate  by       ■ ' 
5  163.130,  except  that: 

(a)  The  dairy  ingredients  used  are 
limited  to  sweet  cream  buttermilk,  dried 
sweet  cream  buttermilk,  or  any 
combination  of  two  or  all  of  these. 

(b)  The  finished  buttermilk  chocolate 
contains  less  than  3.66  percent  by 
weight  of  milk  fat  and,  instead  of  milk  ' 
solids,  it  contains  not  less  than  12 
percent  by  weight  of  sweet  cream 
buttermilk  solids. 

S  163.140    SMm  milk  diocotate. 

Skim  milk  chocolate,  sweet,  skim  milk 
chocolate,  skim  milk  chocolate  coating 
conforms  to  the  definition  and  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  statement  of 
oprtional  ingredients,  prescribed  for 
milk  chocolate  by  §  163.130,  except  that: 

(a)  The  dairy  ingredients  used  are 
limited  to  skim  milk  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk, 
and  any  combination  of  two  or  more  of 
these. 

(b)  The  finished  skim  milk  chocolate 
contains  less  than  3.66  percent  by 
weight  of  milk  fat  and,  instead  of  milk 
solids,  it  contains  not  less  than  12 
percent  by  weight  of  skim  milk  solids. 

§163.145    MIxtd  dairy  product  chocolatM. 

(a)  The  articles  for  which  definitions 
and  standards  of  identity  are  prescribed 
by  this  identity  are  prescribed  by  this 
section  are  the  foods  each  of  which 
conforms  to  the  definition  and  standard 
of  identity.and  is  subject  to  the 
requirements  for  label  statement  of 
optional  ingredients,  prescribed  for  milk 
chocolate  by  §  163.130,  except  that:        -.^k! 

(1)  The  dairy  ingredient  used  in  each 
such  article  is  a  mixture  of  two  or  more 
of  the  following  four  components: 
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(i)  Any  dairy  ingredient  or 
combination  of  such  ingredients 
specified  in  5  163.130(b)  which  is  within 
the  limits  of  the  ratios  specified  therein 
for  nonfat  milk  solids  to  milk  fat. 

(ii)  One  or  more  of  the  five  skim  milk 
ingredients  specified  in  §  163.140. 

(ii)  One  or  more  of  the  three  sweet 
cream  buttermilk  ingredients  specified 
in  §  163.135. 

(iv)  Malted  milk. 

(2)  Each  of  the  finished  articles  may 
contain  less  than  3.66  percent  by  weight 
of  milk  fat  and,  instead  of  milk  solids,  it 
contains  not  less  than  12  percent  by 
weight  of  milk  constituent  solids  of  the 
components^sed.  The  quantity  of  each 
components  used  in  any  such  mixture  is 
such  that  no  combination  component 
contributes  less  than  one-third  of  the 
weight  of  milk  constituent  solids 
contributed  by  that  component  used  in 
largest  proportion.  When  any  such 
mixture  is  of  components  (1)  and  (ii)  of 
paragraph  (a)(1)  of  this  section,  the 
quantity  of  nonfat  milk  solids  in  such 
mixture  is  more  than  2.43  times  the 
quantity  of  milk  fat  therein.  For  the 
purposes  of  paragraph  (b)  of  this 
section,  the  designation  of  each  of  the 
components  listed  above  is  respectively 
"Milk".  Skim  milk".  "Buttermilk",  and 
"Malted  milk". 

(b)  The  name  of  each  such  article  is 
"Chocolate"  "Chocolate  coating" 
preceded  by  the  designations  prescribed 
by  paragraph  (a)  of  this  section  for  each 
component  of  the  dairy  ingredients  used, 
such  designations  appearing  in  the  order 
of  predominance,  if  any,  of  the  weight  of 
milk  constituent  solids  in  each  such 
component,  (e.g..  "Milk  and  skim  milk 
chocolate"). 

§  163.150    SwMt  cocoa  and  vegetable  fat 
(other  than  cacao  fat)  coating. 

Sweet  cocoa  and  vegetable  fat  (other 
than  cacao  fat)  coating  conforms  to  the 
definition  and  standard  of  identity,  and 
is  subject  to  the  requirements  for  label 
statement  of  optional  ingredients, 
prescribed  for  sweet  chocolate  by 
S  163.123.  except  that 

(a)  In  its  preparation  cocoa  is  used, 
instead  of  chocolate  liquor,  in  such 
quantity  that  the  finished  food  contains 
not  less  than  6.8  percent  by  weight  of 
the  nonfat  cacao  portion  of  such  cocoa, 
calculated  by  subtracting  from  the 
weight  of  cocoa  used  the  weight  of 
cacao  fat  therein  and  the  weight  therein 
of  alkali  and  seasoning  ingredients,  if 
any.  dividing  the  remainder  by  the 
weight  of  the  finished  food,  and 
multiplying  the  quotient  by  100.  (For  the 
purposes  of  this  section,  the  term 
"cocoa"  means  breakfast  cocoa,  cocoa, 
low-fat  cocoa,  or  any  mixture  of  two  or 
more  of  these.) 


(b)  In  its  preparation  is  added  one  or 
any  combination  of  two  or  more 
vegetable  food  oils,  vegetable  fod  fats, 
or  vegetable  food  stearins,  other  than 
cacao  fat  which  oil,  fat,  stearin,  or 
combination  has  a  melting  pbint  higher 
than  that  of  cacao  fat.  Any  such  oil  or 
fat  may  be  hydrogenated. 

(c)  The  requirement  of  S  163.123(a) 
that  the  milk  constituent  solids  be  less 
than  12  percent  by  weight  does  not 
apply. 

S  163.153    Sweet  chocolate  and  vegetable 
fat  (other  than  cacao  fat)  coating. 

(a)  Sweet  chocolate  and  vegetable  fat 
(other  than  cacao  fat)  coating  conforms 
to  the  definition  and  standard  of 
identity,  and  is  subject  to  the 
requirements  for  label  statement  of 
optional  ingredients,  prescribed  for 
sweet  chocolate  by  §  163.123,  except 
that: 

(1)  In  its  preparation  there  is  added 
one  or  any  combination  of  two  or  more 
vegetable  food  oils  or  vegetable  food 
fats,  other  than  cacao  fat,  which  oil,  fat. 
or  combination  may  be  dydrogenated 
and  which  has  a  melting  point  lower 
than  th&t  of  cacao  fat. 

(2)  Of  the  emulsifying  ingredients  and 
combinations  of  ingredients  listed  in 

§  163.123(d),  only  the  ingredients 
sepcified  in  §  163.123(d)  (1)  and  (2), 
alone  or  in  combination,  may  be  used 
subject  to  the  limitation  that  the  total 
quantity  of  these  ingredients  does  not 
exceed  0.5  percent  by  weight  of  the 
finished  food. 

(b)  The  provisions  of  this  section  shall 
not  be  construed  as  applicable  to  any 
article  by  reason  of  the  addition  thereto 
of  a  vegetable  food  fat  other  than  cacao 
fat  as  a  carrier  of  emulsifying 
ingredients,  as  authorized  and  within 
the  limits  prescribed  by  S  163.123(d)  (1) 
and  (2). 

§163.155    Milk  chocolate  and  vegetable  fat 
(other  ttuui  cacao  fat)  coating. 

(a)  Milk  chocolate  and  vegetable  fat 
(odier  than  cacao  fat)  coating,  sweet 
milk  chocolate  and  vegetable  fat  (other 
than  cacao  fat)  coating  conforms  to  the 
definition  and  standard  of  identity,  and 
is  subject  to  the  requirements  for  label 
statement  of  optional  ingredients, 
prescribed  for  milk  chocolate  by 
§  163.130,  except  that: 

(1)  In  its  preparation  there  is  added 
one  or  any  combination  of  two  or  more 
vegetable  food  oils  or  vegetable  food 
fats,  other  than  cacao  fat.  which  oil.  fat. 
or  combination  may  be  hydrogenated 
and  which  has  a  melting  point  lower 
than  that  of  cacao  fat. 

(2)  Of  the  emulsifying  ingredients  and 
combinations  of  ingredients  listed  in 

S  163.130(d).  only  the  ingredients 


specified  in  §  163.130(d)  (1)  and  (2). 
alone  or  in  combination,  may  be  used 
subject  to  the  limitation  that  the  total 
quantity  of  these  ingredients  does  not 
exceed  0.5  percent  by  weight  of  the 
finished  food. 

(b)  The  provisions  of  this  section  shall 
not  be  construed  as  appUcable  to  any 
article  by  reason  of  the  addition  thereto 
of  a  vegetable  food  fat  other  than  cacao 
fat  as  a  carrier  of  emulsifying 
ingredients,  as  authorized  and  within 
the  limiU  prescribed  by  {  ie3.130(d)  (1) 
and  (2). 

-  Interested  persons  may,  on  or  before 
January  31, 1986,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Each  comment  should 
identify  the  title  of  the  C^dex  standard 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  coments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Any  comments  submitted  in  support 
of  amending  the  U.S.  standards  for 
chocolate  products  should  be  supported 
by  appropriate  information  and  data 
regarding  impact  on  small  business 
consistent  with  requirements  of  the 
Requlatory  Flexibility  Act  (Pub.  L  96- 
354). 

Dated:  November  22, 1965. 
John  M.  Taylor. 

Acting  Director,  Center  for  Pood  Safety  and 

Applied  Nutrition. 

[FR  Doc.  28350  Filed  11-29-65;  6:45  am] 
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21  CFR  Part  163 

[Docket  No.  85N-0500] 

Cocoa  Powders;  Advance  Notice  of 
Proposed  Rulemaking  on  The  PossH>le 
AmecKlfnent  of  U^  Standards  of 
Identity 

agency:  Food  and  Drug  Administration. 

ACnON:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  offering  to 
interested  persons  an  opportunity  to 
review  the  Codex  Standard  for  Cocoa 
Powders  (Cocoas)  and  Dry  Cocoa-Sugar 
Mixtures  (Codeic  Standard  105-1981) 
(Codex  standard)  developed  by  the 
Codex  Alimentarius  Commission  and  to 
comment  on  the  desirability  of  and  need 
for  amending  the  U.S.  standards  of 
identity  for  these  foods  to  achieve 
consistency  with  the  Codex  standard. 
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The  Ckxlex  standand  was  submitted  to 
the  United  States  f^ir  consideration  for 
acceptance.  If  the  (ioamients  received  do 
not  support  the  ne^  to  amend  the  U.S. 
standards  of  identity  for  these  foods, 
FDA  will  not  propose  their  amendment 
DATE:  Comments  bV  {anuary  31. 1966. 
ADOHCSS:  Written  comments,  data,  or 
other  information  to  the  Dockets 
Management  Branqh  (HFA-305),  Food 
and  Drug  Administl'ation,  Rm.  4-62.  5600 
Fishers  Lane,  RockViile,  MD  20B57. 
FON  RmTHER  inpo4mation  comtact: 
Arthur  R.  Johnson,  tenter  for  Food 
Safety  and  Applied  Nutrition  (HFF-214], 
Food  and  Drug  AdQiinistration,  200  C 
Street  SW.,  Washirtgton.  DC  20204,  202- 
465-0112.  j 

SU^PLEMEMTARY  INfOflMATION:  The 

Food  and  Agriculture  Organization 
(FAO)  and  the  Wo^d  Health 
Organization  (WH(p)  jointly  sponsor  the 
Codex  Alimentariu^  Commission,  which 
conducts  a  progranl  for  developing 
worldwide  food  standards.  The  Codex 
Committee  for  Cocoa  Products  and 
Chocolate  has  developed  a  number  of 
Codex  standards,  a|mong  which  is  the 
standard  for  Cocoai  Powders  (Cocoas) 
and  Dry  Cocoa-Sugar  Mixtures  (Codex 
Standard  105-198ll 

As  a  member  of  |he  Codex 
Alimentarius  Comiiiission.  the  United 
States  is  obligated  to  consider  all  Codex 
standards  for  acceptance.  The  rules  ai 
procedure  of  the  Codex  Alimentarius 
Commission  state  t|iat  a  Codex  standard 
may  be  accepted  bj  a  participating 
country  in  one  of  tl^ree  ways:  Full 
acceptance,  target  Acceptance,  or 
acceptance  with  specified  deviations.  A 
commitment  to  accept  at  a  designated 
future  date  constitiites  target 
acceptance.  A  couiitry's  acceptance  of  a 
Codex  standard  sioiiHes  that  except  as 
provided  for  by  specified  deviations,  a 
product  that  complies  with  the  Codex 
standard  may  be  distributed  freely 
within  the  accepting  country.  A 
participating  countfy  which  concludes 
that  it  will  not  accept  a  Codex  standard 
the  Codex 
ission  of  this  fact 
efor,  the  manner  in 
which  similar  food<  marketed  in  the 
country  differ  from  the  Codex  standard, 
andwhether  the  country  will  permit 
products  complying  with  the  Codex 
standard  to  move  aeely  in  that  country's 
commerce. 

For  the  United  Sfites  to  accept  some 
or  all  of  the  provisiims  of  a  Codex 
standard  for  any  fobd  to  which  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  applies,  it  is  necessary  either  to 
estabUsh  a  standard  under  the  authority 
of  section  401  of  d4  act  (21  U.S.C.  341) 
or  to  appropriately  revise  an  existing 


is  requested  to  inf( 
Alimentarius 
and  the  reasons 


standard  to  incorporate  the  provisions 
within  the  U.S.  standard.  At  present,  the 
United  States  has  standards  of  identity 
for  breakfast  cocoa  (21  CFR  163.112): 
cocoa  (21  CFR  163.113);  low-fat  cocoa 
(21  CFR  163.114):  and  cocoa  with  dioctyl 
sodium  sulfosuccinate  for  manufacturing 
(21  CFR  163.117),  which  differ  in  some 
respects  from  the  Codex  standard. 

Under  the  procedure  prescribed  in  21 
CFR  13a6(b)(3).  FDA  is  providing  an 
opportunity  for  review  and  informal 
comment  on:  (1)  The  desirability  of  and 
need  for  amending  the  U.S.  standards  of 
identity  for  these  foods:  (2)  the  specific 
provisions  of  the  Codex  standard;  (3) 
additional  or  different  requirements  that 
should  be  in  the  U.S.  standards  of 
identity;  and  (4)  any  other  pertinent 
points. 

FDA  advises  that  if  the  comments 
received  do  not  support  the  need  to 
amend  the  U.S.  standards  of  identity  for 
these  foods,  no  amendments  will  be 
proposed.  If  this  decision  is  reached. 
FDA  will  inform  the  Codex  Alimentarius 
Commission  of  the  differences  between 
the  Codex  and  U.S.  requirements  and 
that  imported  foods  may  move  freely  in 
interstate  commerce  in  this  country, 
providing  they  comply  with  the 
applicable  U.S.  laws  and  regulations 
which  include  the  U.S.  standards  of 
identity  for  breakfast  cocoa,  cocoa,  low- 
fat  cocoa,  and  cocoa  with  dioctjd 
sodium  sulfosuccinate  for 
manufacturing. 

Because  of  the  large  number  of 
countries,  ofter  with  diverse  food 
regulations,  that  are  associated  with  the 
development  of  Codex  standards. 
certain  provisions  of  the  Codex 
standards  may  not  be  consistent  with 
aspects  of  U.S.  policy  and  regulations. 
Codex  standards  customarily  include 
hygiene  requirements,  certain  basic 
labeling  requirements  such  as 
declaration  of  the  net  quantity  of 
contents,  name  of  manufacturer  and 
country  of  origin,  and  other  factors. 
These  factors  are  not  considered  a  part 
of  U.S.  food  standardas  under  section 
401  of  the  act:  rather,  they  are  dealt  with 
under  the  authority  of  other  sections  of 
the  act 

The  Codex  standard  for  cocoa 
powders  (cocoas]  and  dry  cocoa-sugar 
mixtures  specifies  analytical  methods 
by  which  compliance  with  certain 
provisions  is  to  be  determined.  As 
stated  in  21  CFR  2.19.  it  is  FDA's  policy 
to  employ  the  methods  in  the  latest 
edition  of  "Official  Methods  of  Analysis 
of  the  Association  of  Official  Analytical 
Chemists."  when  these  are  available,  in 
preference  to  other  methods.  FDA  will 
adhere  to  this  policy  in  any  amendments 
to  the  U.S.  standard  of  identity  proposed 
pursuant  to  this  notice. 


For  the  benefit  of  interested  persons 
who  may  wish  to  submit  comments 
relative  to  this  notice,  FDA  points  out 
that  the  following  major  differences 
exist  between  the  Codex  standard  for 
cocoa  powders  (cocoas)  and  dry  cocoa- 
sugar  mixtures  and  the  U.S.  standards  of 
identity  for  breakfast  cocoa,  cocoa,  low- 
fat  cocoa,  and  cocoa  with  dioctyl 
sodium  sulfosuccinate  for       . 
manufacturing: 

(1)  The  Codex  standard  for  cocoa 
powders  and  dry  cocoa-sugar  mixtures 
defines  two  cocoa  powders,  namely: 
cocoa  powder  or  cocoa  in  3.1.1 
containing  less  than  20  percent  cocoa 
butter;  and  fat-reduced  cocoa  powder  or 
fat-reduced  cocoa  in  3.1.2  containing 
less  than  20  percent  but  not  less  than  8 
percent  cocoa  butter.  The  Codex 
standard  in  3.1.1.  and  3.1.2  also  provides 
for  six  cocoa-sugar  mixtures  which  have 
no  counterparts  in  the  U.S.  standards. 
The  current  U.S.  standards  in  21  CFR 
Part  163  define  14  cacao  products.  Of 
these,  four  are  cocoa  products,  namely: 
breakfast  cocoa.  S  163.112.  containing 
not  less  than  22  percent  cacao  fat 
cocoa,  S  163.113,  containing  less  than  22 
percent,  but  not  less  than  10  percent 
cacao  fat  low-fat  cocoa,  S  163.114, 
containing  less  than  10  percent  cacao 
fat;  and  cocoa  with  dioctyl  sodium 
sulfosuccinate  for  manufacturing. 
§  163.117.  There  is  no  Codex  standard 
counterpart  for  cocoa  with  dioctyl 
sodium  sulfosuccinate  for 
manufacturing. 

The  U.S.  standards  also  define  three 
chocolate  coatings  containing  vegetable 
fat  other  than  caqao  fat,  whidi  have  no 
counterparts  in  the  Codex  standards, 
namely:  sweet  cocoa  and  vegetable  fat 
(other  than  cacao  fat)  coating,  S  163.150; 
sweet  chocolate  and  vegetable  fat  (other 
than  cacao  fat)  coating,  S  163.153;  and 
milk  chocolate  and  vegetable  fat  (other 
than  cacao  fat)  coating.  S  163.155. 

In  addition,  21  CFR  Part  183  includes  a 
defmition  and  standard  of  identity  for 
cacao  nibs,  S  163.110,  one  of  the 
products  now  being  considered  in  die 
Codex  draft  standard  for  Cocoa  (Cacao) 
Nib,  Cocoa  (Cacao)  Ma8S.jCocoa  Press 
Cake  and  Cocoa  Dust  (Cocoa  Fines). 

The  remaining  six  U.S.  standards  in  21 
CFR  Part  163,  namely:  chocolate  liquor, 
S  163.11;  sweet  chocolate,  S  163.123;  milk 
chocolate,  {  163.130;  buttermilk 
chocolate.  S  163.135;  skim  milk 
chocolate,  §  163.140;  and  mixed  dairy 
product  chocolates,  fi  163.145.  define 
chocolate  products  which  have  similar, 
but  not  identical  counterparts  defined 
in  the  Codex  standard  for  chocolate 
products  (Codex  Standard  87-1981).  The 
Codex  standard  for  chocolate  products 
is  being  considered  for  adoption  in  a  - 
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separate  notice  in  this  issue  of  the 
Federal  Register. 

(2)  The  Codex  standard  in  4.1  and  4.3 
provides  for  the  use  of  three  neutralizing 
agents  and  four  emulsifiers  which  are 
not  listed  as  optional  ingredients  in  the 
U.S.  standards  of  identity. 

(3)  The  Codex  standard  in  4.1 
provides  for  a  maximum  level,  singly  or 
in  combination,  of  0.5  percent  alkalizing 
agents,  expressed  as  anhydrous  KaCOs 
on  the  fat-free  cocoa  fraction.  The  U.S. 
standards  provide  for  not  greater  than  3 
parts  of  alkalizing  agent  per  100  parts  of 
cocao  nibs  used  in  the  preparation  of  the 
cocoa,  expressed  as  anhydrous  iC2C03. 
The  U.S.  standards  do  not  specify  levels 
for  alkalizing  agents  in  the  cocoa 
products. 

Under  9  130.6(c),  all  persons  who  wish 
to  submit  comments  are  encouraged  and 
requested  to  consult  with  different 
interested  groups  (consumers,  industry, 
academic  community,  professional 
organizations,  and  others)  in  formulating 
their  comments,  and  to  include  a 
statement  of  any  meetings  or 
discussions  that  have  been  held  with 
other  groups. 

List  of  Subjects  in  21  CFR  Part  163 

Cocoa  products.  Chocolate,  Food 
standards. 

The  Codex  standard  under 
consideration  is  as  follows: 

Codex  Stan  105-1981— Codex  Standard  for 
Cocoa  Powders  (Cocoas)  and  Dry  Cocoa- 
Sugar  Mixtures  ' 

1.  Scope 

This  standard  applies  to  cocoa  powders 
(cocoas)  and  cocoa-sugar  mixtures  intended 
for  direct  consumption. 

2.  Description 

2.1  Cocoa  Products 

2.1.1  Cocoa  Powder  and  Fat-reduced 
Cocoa  Powder  are  the  products  obtained  by 
mechanical  transformation  into  powder  of 
cocoa  press  cake  as  deHned  in  section  2.1.2. 

2.1.2  Cocoa  Press  Cake  is  the  product 
obtained  by  partial  removal  of  the  fat  from 
Cocoa  Nib  or  Cocoa  Mass  by  mechanical 
means. 

2.1.3  Cocoa-Sugar  Mixture  are 
preparations  of  cocoa  powders  and  sugars 
only. 

2.2  Sugars,  for  the  purposes  of  this 
standard,  include  fructose  and  those  sugars 
for  which  standards  have  been  elaborated  by 
the  Codex  Alimentarus  Commission. 

3.  Essential  Composition  and  Quality 
Factors 

3.1    Essential  Composition 

3.1.1     Cocoa  Powder  or  Cocoa 

Cocoa  butter  not  less  than  20%  m/m 
calculated  on  the  dry  matter. 

Moisture  content:  not  more  than  7%  m/m. 

3.1.1.1    Cocoa-Sugar  Mixtures  on  Cocoa 
Powder  Basis. 


3.1.1.1.1  Sweetened  Cocoa  or  Sweetened 
Cocoa  Powder  not  less  than  25%  m/m  cocoa 
powder  calculated  on  the  dry  matter. 

3.1.1.1.2  Sweetened  Cocoa  Mix  or 
Sweetened  Mixture  with  Cocoa:  not  less  than 
20%  m/m  cocoa  powder  calculated  on  the  dry 
matter. 

3.1.1.1  J  Sweetened  Cocoa-flavored  Mix: 
less  than  20%  m/m  cocoa  powder  calculated 
on  the  dry  matter. 

3.1.2    Fat-reduced  Cocoa  Powder  or  Fat- 
reduce  Cocoa 

Cocoa  butter  less  then  20%  m/m  but  not 
less  then  8%  m/m  calculated  on  dry  matter. 

Moisture  content:  not  more  than  7%  m/m. 

3.1.2.1    Cocoa-Sugar  Mixtures  on  Fat- 
reduced  Cocoa  Power  Basis 

3.1.2.1.1    Sweetened  Cocoa.  Fat-reduced  or 
Sweetened  Cocoa  Powder.  Fat  Reduced:  not 
less  then  25%  m/m  fat-reduced  cocoa  powder 
calculated  on  the  dry  matter. 
-    3.1.2.1.2    Sweetened  Cocoa  Mix.  Fat- 
reduced  or  Sweetened  Mixture  with  Cocoa, 
Fat-reduced:  not  less  than  20%  m/m  fat- 
reduced  cocoa  power  calculated  on  the  dry 
matter. 

3.1.2.1.3  Sweetened  Cocoa-flavoured  Mix. 
Fat-rduced:  less  then  20%  m/m  fat-reduced 
cocoa  powder  calculated  on  the  dry  matter. 


.z    upBOnai  MQPSOMnv 


3.2.1  Spices 

3.2.2  Salt  (sodHjm  chlonde) 


limled  by  GMP 


4.  Food  Additives 


'  Formerly  CAC/RS  l(»-197a 


4.1    AKuBzing  Agents 

4.1.1    Amntomum  cartwnele 

4.1.1    AiTVTKXiiuni    hydrogen 

cart)onate 

4.1.3    Ammonium  hydroxide 

4.1.4    Cakaum  carbonate 

4.1.5    Magnesium  cvbonale 

binaboa  expressed  as  an- 

hydma  K,  CO>,  on  ttw 

<al.«ree  cocoe  fraction 

4.1.6    Magnesium   hydroxide 

4.1.7    Potassium  caitonale 

4.1.6    Potassium     hydrogen 

cartxmate 

4.1.9    Potassium  hydroxida 

4.1.10    Sodium  caitionate 

4.1.11    Sodium        hydrogen 

cartxxiata 

4.1.12    Sodium  hydmxide 

4.2    Neutralizing  Agents 

Maximum  level 

4.2.1    Phoephoric  acid 

0.25%.  expressed  as  PiO., 

OH 

4.2.2    Citric  add 

4.^3    L-tartaric  add 

bination  on  ttte  cocoa  frac- 

tion 

4.3    EmuWfiara 

Maximum  level 

4.3.1    Individual  emulaifiers: 

4.3.1.1.    Mono-    and    di.fl»y- 

1.5%  m/m  singly  or  in  com- 

cerUes   ol     edible     tatty 

bination    on    ttia    finished 

adds 

product 

4.3.1.2    Ledthin 

1%  m/m  of  the  acetone  m- 

cithin 

4.3.1.3    Ammonium  salts  cH 

0.7%  m/m  on  the  finished 

phosphatidic  adds 

product 

4.3.1.4    Edible           sucrose 

1%   ffl/m   op   the   finished 

esters  of  fatty  adds  ■ 

product 

4.3.2    Total  emuMfiera  listed 

1.5%  m/m  singly  or  in  com- 

in 4.3.1 

bination    on    ttia    finished 

product 

4.1    Akafering  AgsMi 

MM*mMilawai 

4.4    HMOurtng  Aganli 

4.4.1  NMural    RaMMvs    as 
dellnsd  m  the  Codex  A»- 
mentaitaa.  and  Siair  syn- 

ttMic    eqiAitfenls    oeiar 
then   ihoee  oNch   would 

mik  flavours' 

4.4.2  VanMn  E»iyt  vwHn 

MMadbyOMP 

m  amal  aiwunts  lor  flavoi* 
atMOMM 

4.5    AnK^aking  Agania 

4.9.1    Sodum     sHcariumln- 

ala 
4.&2   CoflokW  sMoon  dtai- 

Ida 
4.SJ   Trtcakium  phoaphaH 

Mfadurw  tor  vandng   m»- 
cMnM  only 

5.  Contaminant! 


5.1  Copper 

5.2  Arsenic 
5.5.3    Lead 


Maimum  lawal  on  tie  cocoa 


SOmg/hg 

img/hg 

2mg/kg' 


'  Temporarily  endorsed. 

6.  Hygiene 

6.1  It  is  recommended  that  the  products 
covered  by  the  provisions  of  this  standard  be 
prepared  in  accordance  with  the  appropriate 
sections  of  the  Recommended  International 
Code  of  Practice — General  Principles  of  Food 
Hygiene  (Ref.  No.  CAC/RCPl-1988  Rev.  1)  as 
approved  by  the  Codex  Alimentarius 
Commission. 

6.2  To  the  extent  possible  in  good 
manufacturing  practice,  the  products  shall  be 
free  from  objectionable  matter. 

6.3  When  tested  by  appropriate  methods 
of  sampling  and  examination,  the  products 
shall  not  contain  any  substances  originating 
from  microorganisms  in  amounts  which  may 
represent  a  hazard  to  health. 

6.4  When  tested  by  appropriate  methods 
of  sampling  and  analysis,  the  products  shall 
be  free  of  pathogenic  microorganisms. 

7.  Labelling 

In  addition  to  Sections  1. 2. 4  and  6  of  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods  (Ref.  No.  CODEX  STAN 
1-1981]  the  following  specific  declarations 
shall  be  made: 

7.1    The  Name  of  the  Food 

7.1.1  The  name  of  the  product  described 
under  Section  2.1.1  and  complying  with 
Section  3.1.1  of  the  standard  shall  be:  "Cocoa 
Power"  or  "Cocoa"  ("Poudre  de  cacao"  or 
"cacao") 

7.1.2  The  name  of  the  product  described 
under  Section  2.1.1  and  complying  with 
Section  3.1.2  of  the  standard  shall  be:  "Fat- 
reduced  Cocoa  Powder"  or  "Fat-reduced 
Cocoa"  ("Poudre  de  cacao  fortement 
degraiss^"  or  "Cacao  fortement  d^graiss^"). 

7.1.3  The  name  of  the  product  described 
imder  Section  2.1.3  and  complying  with 
Section  3.1.1.1.1  of  the  standard  shall  be: 
"Sweetened  Cocoa"  or  Sweetened  Cocoa 
Powder"  ("Cacao  sucr6"  or  "Poudre  de  cacao 
sucr6"). 

7.1.4  The  name  of  the  product  described 
under  Section  2.1.3  and  compying  with 
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Section  S.1.1.1^  of  I  ie  standard  shall  be: 
"Sweetened  Cocao  Mix"  or  "Sweetened 
Mixture  wilii  Cocoa"  ("Preparation  sucree  k 
base  de  cacao"  or  'm^ange  sucr^  avec 
cacoa").  I 

7.1.5  The  name  of  the  product  described 
under  Section  2.1.3  and  complying  with 
Section  3.1.1.1.3  of  the  standard  shall  be: 
"Sweetened  Cocoa-flavoured  Mix" 
("Preparation  sucre^  au  gout  de  cacao"). 

7.1.6  The  name  ^f  the  product  described 
under  Section  2.1.3  6nd  complying  with 
Section  3.1.2.1.1  of  t|-.e  standard  shall  be: 
"Sweetened  Cocoa.iFat-reduced"  or 
"Sweetened  Cocoa  Powder,  Fat-reduced" 
("Cacoa  suae  fortelnent  degraiss^"  or 
"poudre  de  cacao  si  icre  fortement 
degraisse"). 

7.1.7  The  name  i  if  the  product  described 
under  Section  2.1.3  md  complying  with 
Section  3.1.2.1.2  of  t  le  standarid  shall  be: 
"Sweetened  Cocoa  M'x.  Fat-reduced"  or 
"Sweetened  Mixture  with  Cocoa,  Fat- 
reduced"  ("Preparabon  Sucree  i  base  de 
cacoa  fortement  degraisse"  or  "melange 
sucr^  avec  cacao  foflement  d^aissi"). 

The  name  of  the  Product  described  under 
Section  2.U  and  c«nplying  with  Section 
3.1.2.1.3  of  the  standard  shall  be:  "Sweetened 
Cocoa-flavoured  Mn.  Fat-reduced" 
("Preparation  sucr^  au  goilt  de  cacaa 
fortement  d^graisse^"). 

7.1.9  The  words  pminimum  cocoa 
powder"  (or  fatredi^ced  cocoa  powder) 
content  x*"  shall  appear  in  close  proximity 
to  the  name  of  the  product  where  "x"  is  tbe 
actual  percentage  oj  cocoa  powder  in  the 
product 

7.1.10  National  lh«vs  should  only  permit 
the  oae  of  names  otier  than  those  given  in 
7.1.3,  7.1.4.  7.1.5.  7.1  A  7.1.7  or  7.1^  in 
countries  where  sucii  names  are  traditional, 
fully  understood  by  the  consumer  and  not 
misleading  or  deceptive  with  respect  to  other 
categories  of  product  provided  that  any 


product  with  less  I 
powder  or  fat-redv 
shall  not  bear  the  t 
designation. 
7.2    Listoflngr 


pn  25%  of  total  cocoa 
I  cocoa  power  content 
"chocolate"  in  its 

iients 


A  complete  list  of!  ingredients  shall  be 
given  in  descending  order  of  proportion  and 
alkalizing  and  neutislizing  agents,  emulsifiers 
and  flavouring  agents  shall  be  declared  under 
generic  or  specific  dames. 

7.3  Net  Content^ 

The  net  contents  |hall  be  declared  by 
weight  in  either  the  knetric  system  ("Systeme 
Intemational"  units!  or  avoirdupois  or  both 
systems  of  measureinent  as  required  by  the 
country  in  which  the  food  is  sold. 

7.4  Name  and  Address 

Tbe  name  and  adoress  of  the  manufacturer, 
packer  distributor,  i^nporter,  exporter  or 
vendor  of  the  food  4ialJ  be  declared. 


7.S    Country  of 
The  country  of 
covered  by  ihe  stai 
unless  they  are  sol< 


rigjn 

;in  of  the  products 
I  shall  be  declared. 
I  within  the  country  of 
origin,  in  which  casf  the  country  of  origin 
need  not  be  declared. 
7.6    Lot  Identification 
Each  container  shall  be  embossed  or 
otherwise  permaneatly  marked,  in  code  or  in 
clear,  to  identify  th<  producing  factory  and 
the  lot 


8    Methods  of  Analysis  and  Samplii^ 

5.1  Determination  of  cocoa  shell  in  cocoa 
nib.  cocoa  mass  and  cocoa  press  cake. '  (to  be 
elaborated)* 

8.2  Determination  of  total  ash  in  cocoa 
nib.  cocoa  mass  and  cocoa  press  cake* 

According  to  the  AOAC--Office 
International  du  Cacao  et  du  Cbocolat 
(OiCC)  method  AOAC  (1975).  XU.  13.003. 
Results  are  expressed  as  g  total  ash/lOO  g  of 
the  fatfree  dry  cocoa  product 

8.3  Determination  of  ash  insoluble  in 
hydrochloric  acid  in  cocoa  nib,  cocoa  mass 
and  cocoa  press  cake'  (to  be  elaborated)' 

8.4  Determination  of  cocoa  butler 
content  * 

According  to 

(a)  tbe  OICC-AOAC  method  for  total  fat 
lOCC  8a  /ig72  and  AOAC  (1975)  13i)35. 
13.036  (common  text). 

AND  THROUGH 

(b)  the  determination  of  toto/s<ero/s 
content  OICC  14/1974  *and  GLC/malysis  of 
sterols:  OICC  18/1973* 

Results  are  expressed  as  g  cocoa  butter/lOO 
g  of  the  dry  cocoa  product. 

8.5  Determination  of  moisture  content 
floss  on  drying) 

According  to  the  AOAC  method  (Official 
Methods  of  Analysis  of  the  AOAC,  1970, 
13.001-13.002)  OR  the  method  of  the  Office 
Intemational  due  Casao  et  du  Chocolat, 
OICC  3E  (1952). 

In  case  of  samples  of  certain  cocpa 
products  of  high  fat  content,  the  method  of 
the  OICC  could  be  more  useful,  as  it  uses 
sand.  Sand  would  help  in  preventing  the 
formation  of  a  fat-layer  which  may  interfere 
with  drying. 

Results  are  expressed  as  g  moisture/lOO  g. 

8.6  Determination  of  cocoa  powder 
content  (to  be  elaborated)* 

8.7  Determination  of  fat-reduced  cocoa 
powder  content  (to  be  elaborated)* 

8.9  Determination  of  arsenic 
According  to  the  colorimetric  silver 

diethyldithiocarbamate  method  of  the 
Association  of  Official  Analytical  Chemists, 
AOAC  (1975)  25.008-25.013. 
Results  are  expressed  as  mg  arsenic/kg. 

8.10  Determination  of  copper  * 
According  to  the  colorimetric  (diethyldithio 

carbamate)  method  of  the  Association  of 
Official  Analytical  Chemists,  AOAC  (1970) 
25.023-25.028. 
Results  are  expressed  as  mg  copper/kg. 

8.11  Determination  of  Lead  * 
According  to  the  AOAC  (1970)  method  by 

the  colorimetric  dithizone  determination 
procedure  after  complete  digestion,  AOAC 
(1970)  25.053  (25.047.  25.048). 

For  the  convenience  of  the  reader, 
FDA  is  also  including  the  test  of  the 
existing  U.S.  standards  of  identity  for 
cocoas. 

§163.112    Breakfast  cocoa. 

(a)  Breakfast  cocoa,  high  £at  cocoa  is 
the  food  prepared  by  pulverizing  the 

'  See  AU\OR.M  74/10.  Appendix  II.  section  3.2. 
-See  AUNORM  74/10.  Appendix  a  section  8.1. 
'To  l>e  endorsed  when  values  of  ooUaborative 
testing  are  available. 
*  See  ALINORM  78/10,  Appendix  lU.  SecUon  &1. 
'Temporarily  endorsed.  May.t>e  replaced  by 
Atomic  Absorption  Spectrophotometry  (AAS)  in  the 
future. 


residual  material  remaining  after  part  of 
the  cacao  fat  has  been  removed  bom 
gixnind  cacao  nibs.  It  may  be  spiced 
flavored,  or  otherwise  seasoned  with 
one  or  more  of  the  following  optional 
ingredients,  other  than  any  such 
ingredient  or  combination  of  ingredients 
which  imparts  a  flavor  that  imitates  the 
flavor  of  chocolate,  milk,  or  butten 
(1}  Groimd  spice. 

(2)  Grotmd  vanilla  beans;  any  natural 
food  flavoring  oil,  oleoresin.  or  extract 

(3)  Vanillin,  ethyl  vanillin,  or  other 
artiflcial  food  flavoring. 

(4)  Salt. 

Any  optional  ingredient  used  with  the 
cacao  beans,  cacao  nibs,  or  groimd 
cacao  nibs  &om  which  sudh  breakfast 
cocoa  is  prepared  shall  be  considered  to 
be  an  optional  ingredient  used  with  such 
breakfast  cocoa.  The  optional  alkali 
ingredients  specified  for  use  with  cacao 
nibs  in  9  163.110(a)  may  be  used  as 
optional  ingredients  with  breakfast 
cocoa;  but  for  each  100  parts  by  weight 
of  cacao  nibs  used  in  preparing  the 
breakfast  cocoa,  the  total  quantity  of 
such  alkalis  used  is  not  greater  in 
neutralizing  value  (calculated  from  the 
respective  combining  weights  of  such 
alkalis  used)  than  3  parts  by  weight  of 
anhydrous  potassium  carbonate.  The 
finished  breakfast  cocao  contains  not 
less  than  22  percent  of  cacao  fat,  as 
determined  by  the  method  prescribed 
under  "Fat  Method  I— Official  Final 
Action"  prescribed  in  the  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists,"  13th        ♦ 
Ed.  (1960).  section  13.031,  which  is 
incorporated  by  reference.  Copies  may 
be  obtained  from  the  Association  of 
Official  Analytical  Chemists,  P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington,  DC  20044,  or  may  be 
examined  at  the  Office  of  the  Federal 
Register,  1100  L  St  NW.,  Washington, 
DC  20408. 

(b)  Wherever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  s.ection,  showing  the 
optional  ingredients  used  shall 
immediately  and  conspicuously  precede 
or  follow  such  name,  without 
intervening  written,  printed,  or  graphic 
matter 

(1)  When  the  food  is  seasoned  with  an 
optional  ingredient  specified  in 
paragraph  (a)(1)  of  this  section,  the  label 
shall  bear  the  statement  "Spiced", 
"Spice  added"  "With  added  spice", 

"Spiced  with ".  or  "With  added 

".  the  blank  being  filled  in  with  the 
specific  common  name  of  the  spice  used. 

(2)  When  the  food  is  flavored  tvith  an 
optional  ingredient  specified  in 
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paragraph  (a)(2)  of  this  section,  the  label 
shall  bear  the  statement  "Flavored", 
"Flavoring  added",  "With  added 

flavoring".  "Flavored  witii ".  " 

added",  or  "With  added ".  the  blank 

being  filled  in  with  the  speciHc  common 
name  of  the  flavoring  used. 

(3)  When  the  food  is  flavored  with  an 
optional  ingredient  specifled  in 
paragraph  (a)(3]  of  this  section,  the  label 
shall  bear  the  statement  "Artificially 
flavored",  "Artificial  flavoring  added". 
"With  artiflcial  flavoring",  "Artificially 

flavored  with ",  or  "With ,  an 

artificial  flavoring",  the  blank  being 
filled  in  with  the  specific  common  name 
of  the  artificial  flavoring  used. 

(4)  When  any  optional  alkaH 
ingredient  specified  in  S  163.110(a)  is 
used,  the  label  shall  bear  the  statement 
"Processed  writh  alkah";  but  in  lieu  of 
the  word  "alkali"  in  such  statement  the 
specific  conmion  name  of  the  optional 
alkali  ingredient  may  be  used. 

Label  statements  prescribed  by 
paragraphs  (b)(1)  to  (4),  inclusive,  of  this 
section  may  be  combined,  as  for 
example,  "With  added  cinnamon, 
vanilla,  and  ethyl  vanillin,  an  artificial 
flavoring". 

§16X113    Cocoa. 

Cocoa,  medium  fat  coca  conforms  to 
the  definition  and  standard  of  identity, 
and  is  subject  to  the  requirements  for 
label  statement  of  optional  ingredients, 
prescribed  for  breakfast  cocoa  by 
§  163.112,  except  that  it  contains  less 
than  22  percent  but  not  less  than  10 
percent  of  cacao  fat,  as  determined  by 
the  method  referred  to  in  S  163.112(a). 

§163.114    Low^at  cocoa. 

Low-fat  cocoa  conforms  to  the 
definition  and  standard  of  identity,  and 
is  subject  to  the  requirements  for  label 
statement  to  the  requirements  for  label 
statement  of  optional  ingredients, 
prescribed  for  breakfast  cocoa  by 
§  163.112,  except  that  it  contains  less 
than  10  percent  of  cacao  fat  as 
determined  by  the  method  referred  to  in 
§  163.112(a). 

§163.117    Cocoa  with  dioctyl  sodhun 
sutfosuccinate  for  manufacturing. 

(a)  Cocoa  with  dioctyl  sodium 
sulfosuccinate  for  nuurufactxiring  is  the 
food  additive  complying  with  the 
provisions  §  172.520  of  this  chapter.  It 
conforms  to  tlie  definition  and  standard 
of  identity  and  is  subject  to  the 
requirements  for  label  statement  of 
oiptional  ingredients  prescribed  for 
breakfast  cocoa  by  §  163.113,  or  low-fat 
cocoa  by  f  163.112.  or  for  cocoa  by 
§  163.114,  except  that  the  food  additive 
contains  dioctyl  sodium  sulfosuccinae 
(complying  with  the  requirements  of 


i  172.810  of  diia  chapter  including  the 
limit  of  not  more  than  0.4  percent  by 
weight  of  the  finished  food  additive). 

(b)  The  name  of  the  food  additive  is 
"cocoa  with  dioctyl  sodium 
sulfosuccinate  for  manufacturing"  to 
which  is  added  any  modifier  of  the  word 
"cocoa"  required  by  the  definition  and 
standard  of  identity  to  which  the  food 
additive  otherwise  conforms.  When  the 
food  additive  is  used  in  a  fabricated 
food,  the  words  "for  manufacturing" 
may  be  omitted  from  any  declaration  of 
ingredients  required  under  $  101.4  of  this 
chapter. 

Interested  persons  may,  on  or  before 
January  31, 1986,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Each  comment  should 
identify  the  tiUe  of  the  Codex  standard 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  duvugh  Friday. 

Any  comments  submitted  in  support 
of  amending  the  U.S.  standards  for 
cocoas  should  be  supported  by 
appropriate  information  and  data 
regarding  impact  on  small  business 
consistent  with  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354). 

Dated:  November  21. 1985. 
Sanford  A.  Miller, 

Director,  Center  of  Food  Safaty  and  Applied 

Nutrition. 

(FR  Doc.  85-28351  Filed  ll-29-fl5;  8:45  am] 
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21  CFR  Part  343 

(Docket  No.  77N-0094] 

Intemal  Analgesic,  Antipyretic  and 
AntirtMumatic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Tentative 
Rnai  Monograph  for  Drug  Products  for 
the  Treatment  and/or  Prevention  of 
Noctunuri  Leg  Musde  Cramps 

Correction 

In  FR  Doc.  85-24747,  beginning  on 
page  46588  in  the  issue  of  Friday, 
November  8, 1985,  make  the  following 
corrections: 

1.  On  page  46589,  first  column,  second 
complete  paragraph,  third  line  from  the 
bottom  of  that  paragraph, 
"mononograph"  should  read 
"nonmonograph". 

2.  On  page  46591,  third  column,  first 
complete  paragraph,  fourteenth  line, 
"DL-X-"  should  read  "DI^  a" 


3.  On  page  46592,  third  column  fbnrtfa 

paragraph,  seventh  line,  "classified" 
should  read  "classifies". 
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21  cut  Part  357       ^ 
[Docfcat  No.  79N-03791 

Exocrine  Pancraatic  Insuffidsiicy  Drug 
Products  for  Ovsi  the  Counlsf  Human 
Use;  Tentative  Final  Honbgraph 

Correction 

In  FR  Doc.  85-26687,  beginning  on  . 
page  46594  in  the  issue  of  Friday, 
November  8, 1985,  make  the  following 
corrections: 

1.  On  page  46597,  second  colunm. 
fourth  paragraph,  thirteenth  line, 
"testing"  should  read  "treating". 

2.  On  page  46598,  first  column,  third 
line  from  the  botton  of  the  page,  the  first 
entry  "b. "  should  read  "6.". 

3.  On  page  46599,  second  colunm, 
third  complete  paragraph,  fourth  line, 
"Rm.  4-64"  should  read  "Rm.  4-62". 


DEPAfmiENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administratiot) 

23  CFR  Part  1325 
[Docfcat  No.  84-02;  Notice  3] 

Procedures  for  TransWon  to  New 
National  Drtw  Register 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  Comments. 

summary:  The  National  Highway 
Traffic  Safety  Administration  has 
received  a  number  of  letters  which  raise 
objections  to  an  issue  addressed  in  the 
preamble  to  the  agency's  July  11, 1985 
final  rule  (50  FR  28191)  regarding 
Procedures  for  Transition  to  the  New 
National  Driver  Register  (NDR).  This 
notice  requests  comments  on  the  issue 
raised  by  these  letters. 
DATES:  Comments  must  be  received  by 
January  2, 1986. 

ADDims:  Written  comments  should 
refer  to  the  docket  n|unber  and  the 
number  of  this  notice  and  be  submitted 
(preferably  in  ten  copies)  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration.  Room  5109. 400 
Seventh  Stnet.  SW.,  Washington.  DC 
20590.  (Docket  hours  are  8  a jn.  to  4 
p.m.). 

Copies  of  these  letters  may  be 
obtained  from  Docket  No.  84-02.  Notice 
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SUPPLEMENT^V  I 


2  in  NHTSA's  Technical  Reference 
Division,  Docket  Section,  Room  5109, 
400  Seventh  Street!  SW..  Washington, 
DC  2059a  (Docket  bours  are  8  ajn.  to  4 
pjn.)  I 

FOR  FURTNEfl  INFOHMATION  CONTACT: 

Mr.  Qayton  Hatch[  Chief.  National 
Driver  Register  (NTS-33).  NHTSA.  400 
Seventh  Street.  Sw..  Washington.  DC 
1(202)426-4800. 

k-nOH:  On  July 
11. 1985  (50  FR  28191),  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  issued  a  ifinal  rule  regarding 
Procedures  for  Transition  to  the  New 
National  Driver  Register.  The  preamble 
to  the  final  rule  provided,  inter  olio. 

It  was  suggested  iil  the  comments  that  NDR 
include  a  mechanism  whereby  the  inquiring 
State  can  request  a  ciiver  license  abstract 
automatically  throug|i  the  NDR.  Uriver 
license  abstracts  contain  the  complete  driver 
history  of  individuals.  Such  information  goes 
beyond  the  scope  of  uie  NDR  as  provided  in 
the  Act  and.  therefore,  such  a  mechanism  will 
not  be  included  (Emshasis  in  original] 

NHTSA  has  received  letters  from 
Congressmen  Obe^tar  and  Barnes.  Mr. 
Ken  Nathanson.  Pi^sident  of  Citizens  for 
Safe  Drivers  Agaiilst  Drunk  Drivers  and 
Chronic  Offenders  several  states, 
insurance  associat  ons  and  concerned 
private  citizens.  wBich  object  to  the 
agency's  decision  lot  to  include  the 
abstract  request  mechanism  in  the  NDR. 
The  letters  indicatf  that  the  June  1980 
NHTSA  Report  to  Congress  on  the  NDR. 
upon  which  the  NpR  Act  of  1982  was 
based,  and  conmiehts  to  the  Notice  of 
Proposed  Rulemaking  (NPRM). 
recommended  incli  tsion  of  the  driver 
license  abstract  re(  [uest  feature. 
Accordingly,  they  i  uggest  that  this 
feature  be  restored  in  the  NDR. 
They  argue  that  this  omission 
contradicts  the  intsnt  of  the  Act  and  will 
result  in  unnecessa  ry  delays  in  the 
exchange  of  infom  ation.  To  request 
such  information  if  the  mechanism  is  not 
included,  the  inquiring  State  must 
request  the  driver  license  abstract 
through  other  mea^s.  such  as  through 
the  mail,  from  the  State  of  Record. 

Some  of  the  comments  imply  that  the 
driver  license  abstract  request  feature 
would  enable  a  State  to  obtain  as  well 
as  request  an  abstract  through  the  NDR. 
The  featxire  has  never  been  described  in 
this  manner.  The  |]river  license  abstract 
request  feature,  wljich  was 
recommended  in  the  comments  to  the 
NPRM  and  in  the  1^  Report  to 
Congress,  propose^  to  relay  the  request 
ugh  the  NDR.  The 
ose  to  relay  the 
act  itself.  Such  a 
r  contemplated  and 
the  statute.  The 


for  the  abstract 
feature  did  not  pn 
driver  license  abs 
capability  was  ne 
is  not  authorized 


driver  license  abstract  request  feature,  if 
included,  would  be  available  only  to 
States  for  purposes  of  State  driver 
improvement  or  highway  safety,  and 
would  enable  the  States  to  request 
through  the  NDR.  only  abstracts  of 
records  for  which  a  match  has  been 
received.  The  feature  coidd  not. 
therefore,  be  used  to  request  abstracts 
on  behalf  of  any  party  other  than  a 
State. 

NHTSA  will  reconsider  its  decision 
not  to  include  the  driver  license  abstract 
request  feature  in  the  NDR.  The  agency 
invites  comments  on  this  issue  and 
specifically  requests  commenters  to 
address  the  desirability  of  including  the 
request  mechanism  in  the  NDR  and 
whether  requesting  the  complete  driver 
history  is  an  appropriate  NDR  function. 
To  ensure  that  the  pilot  test  program 
begins  as  scheduled,  comments  must  be 
received  by  January  2. 1986.  The  agency 
notes  that  its  reconsideration  of  this 
issue  will  not  entail  any  revision  to  the 
final  rule  on  transition  procedures. 

(Pub.  L  97-384.  ge  Stat  1740  (23  U.S.C.  401 
note);  delegations  of  authority  at  49  CFR  1.50) 

Issued  on:  November  22, 1985. 
Diane  K.  Steed. 

National  High  way  Traffic  Safety 
Administrator. 
[FR  Doc.  85-28287  Filed  ll-29-«5;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  H-022E] 

Hazard  Communication;  Disclosure  of 
Trade  Secrets  to  Nurses 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
ACnON:  Notice  of  proposed  rulemaking. 

summary:  On  November  25, 1983, 
OSHA  published  a  final  rule  in  the 
Federal  Register  entitled  "Hazard 
Communication"  (48  FR  53280)  (29  CFR 
1910.1200).  Various  aspects  of  the  nile 
were  subsequently  challenged  in  the 
U.S.  Court  of  Appeals  for  the  Third 
Circuit  On  May  24. 1985,  the  Third 
Circuit  issued  its  decision  on  the  rule, 
upholding  the  OSHA  standard  in  most 
respects.  United  Steelworkers  of 
America  v.  Auchter,  763  F.2d  728  (3d  Cir. 
1985). 

OSHA's  response  to  the  Court's 
orders  with  regard  to  the  Hazard 
Communication  Standard's  trade  secret 
definition,  access  of  employees  and  their 


representatives  to  trade  secrets,  and 
scope  of  industries  covered  have  been 
addressed  in  separate  rulemaking 
actions  (50  FR  48750.  and  50  FR  48794. 
November  27. 1985) 

In  this  publication.  OSHA  proposes  to 
extend  access  to  trade  secrets  to 
occupational  health  nurses  in  order  to 
treat  them  the  same  as  other  health 
professionals. 

date:  Comments  and  requests  for  a 
hearing  must  be  received  on  or  before 
January  31. 1986. 
ADDRESS:  Written  comments  and 
requests  for  a  hearing  should  be 
submitted,  in  quadruplicate,  to  the 
Docket  Officer.  Docket  No.  H-022E. 
Occupational  Safety  and  Health 
Administration,  Room  N-3670,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210:  (202)523-7894. 

Written  comments  and  requests  for 
hearings  received,  as  well  as  all  other 
information  already  included  in  Docket 
H-022,  will  be  available  for  inspection 
and  copying  in  Room  N-3670  at  the 
above  address,  from  8:15  a.m.  to  4:45  . 
p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  F.  Foster,  Director.  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration.  Room  N-3e37.  200 
Constitution  Avenue,  N.W.,  Washington, 
DC  20210;  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION:  A 

detailed  explanation  of  the  trade  secret 
issue  has  been  provided  in  the  preamble 
to  the  interim  final  rule.  (50  FR  48750, 
November  27, 1985)  Please  refer  to  that 
document  for  backgrotmd  information. 
In  the  final  Hazard  Commuilication 
Standard  (48  FR  53280)  (29  CFR"- 
1910.1200),  OSHA  required  non- 
emergency disclosure  of  trade  secrets  to 
physicians,  industrial  hygienists, 
toxicologists,  and  epidemiologists. 
OSHA  did  not  list  occupational  health 
nurses  among  the  types  of  health 
professionals  who  would  be  entitled  to 
trade  secret  information  in  non- 
emergency situations.  (Nurses  are 
entitled  to  access  in  emergency 
situations  under  29  CFR  1910.1200(i)(2)). 
At  the  time,  OSHA  had  made  a 
determination  "that  it  is  more 
appropriate,  given  the  competing 
interests  balanced  in  this  standard,  to 
entrust  such  information  to  the 
physician  to  whom  a  nurse  would 
normally  report".  48  FR  53338.  In  light  of 
the  Third  Circuit's  decision  to  provide 
trade  secret  access  to  employees  and 
their  representatives  in  addition  to  the 
hsted  health  professionals  (763  F.2d  at 
743),  it  would  simply  be  incongruous  to 
continue  to  exclude  occupational  health 
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nurses.  Giving  nurses  access  will  ensure 
greater  protection  for  employees  since 
nurses  are  frequently  the  only  health 
professional  available  at  a  plant  site  to 
provide  services  to  exposed  employees. 
Therefore,  OSHA  is  proposing  to  add 
nurses  to  the  list  of  health  professionals 
entitled  to  trade  secret  access  in  non- 
emergency situations,  S  19^0.1200(i)(3), 
and  is  inviting  comment  on  that 
proposal. 

Economic  Impact  of  Access  for 
Occupational  Health  Nurses 

OSHA  proposes  to  add  occupational 
health  nurses  to  the  list  of  health 
professionals  entitled  to  non-emeigency 
trade  secret  access  under  the  Haztuti 
Communication  Stemdard.  OSHA 
believes  that  their  inclusion  will  reduce 
the  costs  to  industry  of  the  Court- 
ordered  expansion  of  access  to  trade 
secrets.  (See  50  FR  48750,  November  27, 
1985  for  discussion  regarding  the 
economic  impact  of  extending  access  to 
employees  and  designated 
representatives.) 

There  are  11,000  members  of  the 
American  Association  of  Occupational 
Health  Nurses  (AAOHN).  According  to 
a  survey  of  the  AAOHN  membership.  69 
percent  work  in  industry,  and  52  percent 
of  those  have  no  physician  backup. 
OSHA  estimates  that  the  approximately 
4,000  (11,000  X  69%  X  52%)  occupational 
health  nurses  working  in  industry 
without  physician  backup  would 
generate  an  average  of  one  request  a 
year  for  trade  secret  chemical  identities 
and  that  they  would  serve  as  a  funnel 
for  requests  from  employees  in  the  ratio 
of  1.5  requests  per  occupationtil  health 
nurse.  The  excluded  occupation  health 
nurses  are  not  expected  to  add  to  the 
number  of  reqeests,  because  they  are 
woricing  in  areas  outside  of  industry  or 
woricing  with  other  health  professionals 
with  whom  they  would  coordinate  their 
requests  to  avoid  duplication. 

The  relevant  subset  of  nurses  is 
expected  to  generate  approximately 
4,000  requests  per  year  and  to  absorb 
perhaps  6,000  requests  that  would  have 
gone  directly  to  chemical  manufacturers 
and  importers  from  the  employees. 
OSHA  previously  estimated  that 
requests  from  health  professionals, 
employees  and  their  designated 
representatives  would  range  between 
17,000  and  33,000  per  year.  Therefore, 
the  granting  of  access  to  occupational 
health  nurses  will  reduce  the  total 
nimiber  of  requests  to  a  range  of  about 
15,000  to  31,000.  This  range  of  requests 
would  cost  from  $2.7  million  to  $4.6 
million,  yielding  a  net  cost  reduction  of 
$.2  million  to  $.3  million  compared  with 
the  costs  without  the  nurses.  Based  on 


this  analysis,  OSHA  has  concluded  that 
this  is  not  a  major  rulemaking  action. 

Regulatory  Flexibility  Analysis 

There  are  two  regulatory  alternatives 
regarding  occupational  health  nurses — 
OSHA  could  include  or  exclude  them 
from  the  set  of  persons  who  would  be 
eligible  to  request  access  to  trade  secret 
chemical  identities.  Some  indeterminate 
number  of  requests  would  be  submitted  . 
to  small  businesses  which  manufacture 
trade  secret  chemicals.  OSHA  considers 
that  allowing  access  to  trade  secret 
chemical  identities  to  these  nurses  will 
be  at  least  as  advantageous  to  small 
business  as  to  others,  based  on  the 
expectation  of  a  funneling  effect 
(discussed  above)  that  will  occur  as 
employees  rely  to  some  extent  on  nurses 
to  protect  employees'  health  in 
connection  with  the  use  of  trade  secret 
chemical  identities.  OSHA  has 
concluded  that  this  proposal  does  not 
present  any  significant  economic  burden 
to  industry  as  a  whole  or  to  small 
entities. 

Environmental  Impact  Analysis 

The  proposed  rule  has  been  reviewed 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321).  the 
Guidelines  of  the  Council  on 
Environmental  QuaUty  (C£Q)  (40  CFR 
Part  1500),  and  OSHA's  DOL  NEPA 
Comphance  regulations  (29  CFR  Part  11). 
As  a  result  of  this  review,  the  Agency 
has  determined  that  the  proposed  rule 
will  not  significantly  affect  &ie 
environment. 

Public  Parddpation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  on  the  proposed  inclusion  of 
occupational  health  nurses  among  other 
health  professionals  entitled  to  trade 
secret  disclosure.  These  comments  must 
be  received  on  or  before  January  31, 
1985,  and  be  submitted  in  quadruplicate 
to  the  Docket  Officer,  Docket  H-022E, 
Occupational  Safety  and  Health 
Administration.  Room  N3670,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210;  (202)  523-7894.  Written 
submissions  must  clearly  identify  the 
provisions  of  the  proposal  which  are 
addressed,  and  the  position  taken  on 
each  issue. 

All  written  submissions,  as  well  as 
other  information  gathered  by  the 
Agency,  will  be  considered  in  any  action 
taken.  The  record  of  this  rulemaking, 
including  written  comments  and 
materials  submitted  in.  response  to  this 
notice,  will  be  available  for  inspection 
and  copying  in  the  Docket  Office,  Room 


N3670.  at  the  above  address,  between 
the  hours  of  8:15  a.m.  and  4:45  p.m. 

Under  section  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act 
interested  persons  may  file  formal 
objections  to  the  proposal  and  request 
an  informal  hearing  in  accordance  with 
the  following  conditions: 

1.  The  requests  must  be  received  on  or 
before  January  31, 1985; 

2.  The  request  must  state  the  grounds 
for  the  objection;  and, 

3.  The  request  must  include  a  detailed 
simunary  of  the  evidence  proposed  to  be 
presented  at  the  requested  hearing. 

Authority,  Signature,  and  Proposed  Rule 

This  document  was  prepared  under 
the  direction  of  Patrick  R.  Tyson.  Acting 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Pursuant  to 
sections  6(b],  8(c)  and  8(g)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655.  657),  and  Secretary 
of  Labor's  Order  No,  9-83  (48  FR  35738). 
it  is  proposed  that  occupational  health 
nurses  be  added  to  the  list  of  health 
professionals  in  section  1910.1200(i)(3) 
as  set  forth  below. 

List  of  Subjects  in  28  CFR  Part  1910 

Occupational  safety  and  health. 
Hazard  communication. 

Signed  at  Washingtoa  DC  this  26  day  of 
November,  1965. 

Patridc  R.  Tyaon. 

Acting  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

PART  1910-(Amencled] 

1.  The  authority  citation  for  Subpart  Z 
of  Part  1910  would  be  amended  by 
adding  the  following  citation: 

Authority:  Sees.  6  and  8,  Occupational 
Safety  and  Health  Act.  29  U.S.C.  655,  657; 
Secretary  of  Labor's  Orders  No.  12-71  (38  FK 
8754),  8-76  [41  FR  25059).  or  9-83  (48  FR 
35736}  as  applicable:  and  29  CFR  Part  1911. 

Section  1910.1200,  also  issued  under  5 
U.S.G  553. 

2.  Section  1910.1200  of  Title  29  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  revising  die 
introductory  language  of  paragraph  (i)(3) 
to  read  as  follows: 

91910.1200    Hazard  communtcaUoa 

***** 

(i)  *  •  * 

(3)  In  non-emergency  situations,  a 
chemical  manufacturer,  importer,  or 
employer  shall,  upon  request,  disclose  a 
specific  chemical  identity,  otherwise 
permitted  to  be  withheld  under 
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paragraph  {i){l)  oflthis 
health  professiona 
industrial  hygieniat 
epidemiologist  or 
nurse)  providing 
orcupatiunal  healt^ 
e.Tiployees(s),  and 
designated  representatives,  if: 


section,  to  a 
(i.e.  physician, 
,  toxicologist. 
( tccupationai  health 
ical  or  other 
services  to  exposed 
to  employees  or 


ned 


|FR  Doc.  85-28599  Fi 

HUMQ  CODE  4StO-2<-l( 


ed  11-2&-65:  4:14  pm] 


DEPARTMENT  ORTHE  TREASURY 
Fiscal  Service 
31  CFR  Part  357 

Book-Entry  Treas^  Bonds,  Notes 
and  Bills 

agency:  Bureau  of]  the 
Fiscal  Service.  Tre  isury 
action:  Notice  of 


Public  Debt, 

y- 

Proposed  rulemaking. 


summary:  The  Bur  >au  of  the  Public  Debt 
plans  to  issue  Trea  9ury  bonds  and 
Treasury  notes  onl  i  in  book-entry  form, 
beginning  on  or  aft  ;r  July  1. 1986.  This 
action  will  complel  e  the  Department's 
plan,  initiated  in  1(  76  with  Treasury 
bills,  to  offer  mark  table  Treasury 
securities  only  in  tl  le  form  of  book  ■ 
entries. 

The  proposed  ru  e  will,  upon  a  final 
adoption,  govern  a  revised  book-entry 
system  covering  all  marketable  Treasury 
securities  issued  or  or  after  certain 
dates  specified  in  tiese  regulations,  or 
in  the  Department'i  announcement  of 
security  ofl'erings. 

The  part  of  the  n  Je  set  out  here  for 
comment  applies  o(ily  to  securities  to  be 
held  in  the  Treasury  Direct  Access 
Book-entry  Securities  System  (T-DAB). 
The  commercial  counterpart  thereof, 
referred  to  herein  ae  the  Treasury/ 
Federal  Reserve  Bock-entry  Securities 
System  (T-FED).  will  continue,  with 
some  modifications  the  book-entry 
Treasury  securitiesTsystem  currently 
being  maintained  tl^rough  Federal 
Reserve  Banks.  Tha  rulemaking  for  T- 
FED  will  be  published  separately  for 
comment  in  the  nea  r  future. 
DATE:  Comments  m  jst  be  received  on  or 
before  January  16, 1 986. 
AOORESS:  Send  con  iments  to  the  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt.  E  Street  Building, 
Washington.  DC  20^39-0001. 
FOR  FURTHER  INFOMMATION  CONTACT: 
Cynthia  Reese,  Att(  tmey-Adviser  (202)- 
376-^320).  or  John  8.  Logue,  Attomey-in- 
Charge  (202-447-9afe9). 

SUPPLEMENTARY  INI  'ORMATION: 

Interested  persons  ire  invited  to 


participate  in  this  rulemaking  by 
submitting  written  conunents  and 
suggestions.  Those  received  before  the 
expiration  of  the  comment  period  will  be 
considered  in  the  preparation  of  the 
final  rule.  No  public  hearing  is 
contemplated,  but  if  written  requests  for 
a  hearing  are  received,  and  if  it  is 
determined  that  the  rulemaking  process 
will  be  clearly  enhanced  by  oral 
presentation,  a  hearing  will  be 
scheduled. 

Discussion  of  Proposed  Rule 

General 

The  proposed  rule  would  establish 
and  govern  the  Treasury  Direct  Access 
Book-entry  Securities  System  (T-DAB). 
The  System  will  provide  a  new  and 
expanded  procedure  for  holding 
marketable  Treasury  bonds,  notes,  and 
bills.  The  offering  of  Treasury  bonds  and 
notes  exclusively  in  book-entry  form 
will  begin  in  mid-1986,  and  these 
securities  will,  thereafter,  no  longer  be 
offered  in  definitive,  i.e.,  physical,  form. 
Treasury  bills,  which  are  already  only 
available  in  book-entry  form,  will  be 
added  to  the  T-DAB  system,  on  a 
phased-in  basis,  during  1986-7. 

T-DAB  permits  investors  to  have  their 
book-entry  securities  maintained  on  a 
direct  access  basis  by  the  Treasury.  It  is 
anticipated  that  most  marketable 
Treasury  securities  will  continue  to  be 
held  in  the  Treasury /Federal  Reserve 
Book-entry  Securities  System  (T-FED). 
Securities  held  in  T-DAB  must  be 
transferred  to  the  commercial  T-FED 
system  in  order  to  be  sold  in  the  market 
or  pledged. 

The  explanatory  material  provided 
below  describes  the  principal  regulatory 
features  of  T-DAB.  Since  the  rule 
represents  a  significant  departure  from 
the  present  book-entry  system  for 
Treasury  bills,  administered  by  the 
Bureau  of  the  Public  Debt,  investors 
holding  securities  in  that  system  are 
urged  to  gain  familiarity  with  the 
substantive  provisions  of  this  rule.- 

The  rule,  as  mentioned,  contains  only 
the  proposed  regulations  that  apply  to 
T-DAB,  as  set  out  in  Subpart  C.  The 
definitions  set  out  in  Subpart  A  are 
those  that  have  application  to  T-DAB. 
Omitted  from  rulemaking  at  this  time 
are  Subpart  B,  which  governs  the 
commercial  T-FED  system,  the 
definition  that  apply  thereto,  and  other 
provisions  of  Subpart  A. 

T-DAB  Securities  Account 

T-DAB  utilizes  computer  technology 
to  facilitate  the  process  of  purchasing, 
holding  and  servicing  marketable 
Treasury  securities.  For  the  investor,  its 
principal  feature  is  the  T-DAB  account. 


This  feature  will  provide  the  basis  for  T- 
DAB  to  hold  all  Treasury  bonds,  notes, 
and  bills  that  the  investor  wishes  to  own 
in  the  same  form  of  registration.  Also, 
once  an  account  has  been  established,  it 
will  be  possible  to  add  securities  to  it 
without  creating  new  accounts.  At  the 
same  time,  investors  will  be  able  to 
establish  separate  accounts  to  assure 
that  other  interests  can  be  represented. 
Each  account  will  have  the  following 
special  features: 

•  It  will  create  ownership  rights 
through  the  form  of  registration  in  which 
the  securities  are  held. 

•  It  will  require  the  designation  of  a 
financial  institution  to  receive  direct 
deposit,  i.e.,  electronic  funds  transfer, 
for  payments  on  account  of  the 
securities  held  in  T-DAB. 

The  account  will  have  to  be 
established  at  or  before  the  purchase  of 
the  first  security  to  be  held  in  T-DAB. 
The  account  information  can  be  verified 
by  the  account-holder  through 
examination  of  a  Statement  of  Account 
which  will  be  provided  after  the  account 
is  created.  Changes  in  the  account  can 
be  made  upon  submission  of  an 
appropriate  transaction  request.  A 
Statement  of  Account  will  be  issued 
each  time  a  change  in  the  account  has 
occurred,  such  as  the  addition  of  new 
securities,  change  of  address,  etc. 

Forms  of  Registration 

The  proposed  rule  provides  the 
investor  with  a  variety  of  registration 
options.  They  are  essentially  similar  to 
those  provided  for  registered,  definitive 
marketable  Treasury  securities. 
Investors  should  be  particularly  aware 
that,  where  the  security  is  held  in  the 
names  of  two  individuals,  the 
registration  chosen  may  establish  rights 
of  survivorship. 

The  reason  for  establishing  the  rights 
of  ownership  for  securities  held  in  T- 
DAB  is  that  it  will  give  investors  the 
assurance  that  the  forms  of  registration 
they  select  will  establish  conclusively 
the  rights  to  their  book-entry  securities. 
It  will  also  serve  to  eliminate  some  of 
the  uncertainties,  as  well  as  possible 
conflicts,  between  the  varying  laws  of 
the  several  States. 

A  Federal  rule  of  ownership  is  being 
adopted  by  the  Treasury  for  T-DAB 
seciu^ties.  This  regulatory  approach  is 
consistent  with  the  one  previously  taken 
in  the  case  of  United  States  Savings 
Bonds.  It  will  have  the  effect  of 
overriding  inconsistent  State  laws.  See,   ' 
Free  v.  Bland.  369  U.S.  663  (1962). 

In  the  case  of  individuals  (who  are 
likely  to  be  by  far  the  majority  of 
holders  of  securities  in  T-DAB).  the 
options  offered  will  permit  virtually  all 
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the  preferred  forms  of  ownership.  At  the 
investor's  option,  it  will  be  possible  to 
provide  for  the  disposition  of  die 
securities  upon  death  through  rights  of 
siuvivorship. 

•  Coownership  registration.  One 
option  is  the  coownership  form  of 
registration,  i.e.,  "A  or  B."  Unlike  the 
current  Treasury  bill  book-entry  system 
being  administered  by  the  Bureau  of  the 
Public  Debt,  a  security  held  in  T-DAB 
registered  in  this  form  will  be 
transferable  upon  the  written  request  of 
either  coowner.  Other  changes  in  the 
account  may  also  be  made  upon  the 
request  of  either  party.  While  this  form 
of  registration  will  facilitate  the  receipt 
of  payments  and  provide  ease  in 
conducting  transactions,  care  should 
obviously  be  exercised  in  designating  a 
coowner. 

'  •  Joint  ownership.  For  those  who 
would  prefer  to  have  the  transferabihty 
of  a  security  held  in  two  names 
contingent  upon  the  request  of  both,  the 
joint  form  of  registration  will  be 
appropriate.  This  form  of  registration, 
i.e.,  "A  and  B,  with  [without]  the  right  of 
survivorship,"  will  require  the 
agreement  of  both  parties  to  conduct 
any  authorized  transaction. 

•  Beneficiary  form.  The  beneficiary 
form,  i.e.,  "A  payable  on  death  to  (POD) 
B"  will  permit  the  owner  to  have  sole 
control  of  the  account  during  his/her 
lifetime,  but  in  the  event  of  deadi,  the 
account  will  pass  by  right  of 
survivorship  to  the  beneficiary. 

Direct  Deposit  for  T-DAB  Payments 

T-DAB  investors  will  be  required,  in 
virtually  all  cases,  to  designate  a 
financial  institution  to  receive  payments 
on  account  of  their  securities.  Eadi 
investor  must  identify  the  institution  to 
which  payments  are  to  go,  by  furnishing 
its  American  Bankers  Association 
(ABA)  routing/transit  number,  and 
designating  the  account  to  which  the 
pa]nnents  are  to  be  credited.  This  will 
enable  payments  to  be  directly 
dei>osited  by  electronic  funds  transfer 
(sometimes  referred  to  as  ACH)  to  the 
named  institution  for  the  account  of  the 
T-DAB  owner. 

The  direct  deposit  payment 
mechanism  will  make  possible  the  use 
of  the  economies  of,  and  achieve  the 
safety  associated  with,  payments  in  that 
form.  Checks  will  be  issued  only  in 
those  rare  cases  where  direct  deposit  is 
not  feasible. 

The  direct  deposit  system  to  be  used 
for  T-DAB  pasrments  will  differ  from  the 
procedures  used  for  Federal  recurring 
benefit  payments.  The  principal 
difference  is  that  no  written  agreement 
from  the  institution  will  have  to  be 
submiHed  to  T-DAB.  Instead.  T-DAB 


will  use  the  designation  provided  by  the 
investor  to  send  payments  to  the 
designated  institution. 

T-DAB,  in  administering  direct 
deposit,  will  rely  on  a  "pre-notification" 
procedure.  Once  an  account  has  been 
established,  and  shortly  before  the  first 
payment  thereon  is  to  occur,  T-DAB  will 
send  to  the  financial  institution  a  pre- 
notification  wire  to  alert  it  to  the  fact 
that  a  future  direct  deposit  will  be  made. 
All  the  information  relating  to  the  direct 
deposit,  except  the  amount  of  the 
payment,  will  be  provided,  so  that  the 
information  can  be  verified  by  the 
institution. 

All  financial  institutions  that  have 
agreed  under  Title  31.  Code  of  Federal 
Regulations,  Part  210,  to  receive  Federal 
government  recurring  payments,  such  as 
for  social  security  benefits,  on  a  direct 
deposit  basis  will  be  deemed,  upon 
designation  by  the  investor,  to  be  an 
authorized  recipient  for  T-DAB 
payments. 

Investor  Responsibility 

A  critical  responsibility  will  be  placed 
on  the  investor  to  protect  his/her 
investment  plan.  To  protect  die  rights  of 
survivorship  prescribed  by  the 
registration  of  the  security,  the  investor 
should  make  certain  that  there  is  a 
correlation  between  the  ownership  of 
the  T-DAB  account  and  the  deposit 
account  to  which  payments  are  directed. 

Voluntary  Guardianship 

The  proposed  regulations  provide  for 
the  recognition  of  a  voluntary  guardian 
where  the  owner  of  T-DAB  securities  is 
unable,  because  of  physical  or  mental 
disabiUty,  to  conduct  his/her  financial 
affairs,  and  no  legal  guardian  has  been 
appointed  for  such  individual  The 
Department  of  the  Treasury  will 
recognize  a  member  of  the  family,  or 
some  other  appropriate  individual,  to  act 
as  voluntary  guardian,  for  the  owner, 
provided  the  latter  holds  not  more  than 
a  total  of  $20,000  (face  amount]  of  T- 
DAB  securities.  To  protect  the  investor, 
an  agreement  to  designate  a  voluntary 
guardian  will  be  required  of  all  persons 
and  parties  determined  to  have  an 
interest  in  the  investor's  estate. 

Judicial  Proceedings 

Under  the  principle  of  sovereign 
immunity,  neither  die  Department  nor  a 
Federal  Reserve  Bank,  acting  as  fiscal 
agent  of  the  United  States,  will 
recognize  a  court  order  that  attempts  to 
restrain  or  enjoin  the  Department  or  a 
Federal  Reserve  Bank  from  making 
payment  on  a  security  or  from  disposing 
of  a  security  in  accordance  with 
instructions  of  the  owner  as  shown  on 
the  Department's  records. 


The  Department  will  recognize  a  final 
court  order  affecting  ownership  rights  in 
T-DAB  securities  provided  that  the 
order  is  consistent  with  the  provisions  of 
Subpart  C  and  the  terms  and  conditions 
of  the  security,  and  the  appropriate 
evidence,  as  described  in  S  357.23(c),  is 
supplied  to  the  Department  For 
example,  the  Department  may  recognize 
final  orders  arising  from  divorce  or 
dissolution  of  marriage,  creditor  or 
probate  proceedings,  or  cases  involving 
application  of  a  State  slayer's  act  The 
Department  will  also  recognize  a 
transaction  request  submitted  by  a 
person  appointed  by  a  court  and  having 
authority  under  an  order  of  a  court  to 
dispose  of  the  security  or  payments  with 
respect  thereto,  provided  conditions 
similar  to  those  above  are  met 

Procedural  Requirements 

This  proposed  rule  is  not  considered  a 
"major  rule"  for  purposes  of  Executive 
Order  12291.  A  regulatory  impact 
analysis,  therefore,  is  not  required. 

Although  this  rule  is  being  issued  in 
proposed  form  to  secure  the  benefit  of    , 
public  comment  the  notice  and  public 
procedures  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.)  do  not  apply. 

The  collection  of  information 
'  requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3S04(h)  of  the  Paperwork 
Reduction  Act  of  1960.  Comments  on 
ihose  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Washington.  DC  20503. 
Attention:  Desk  Officer  for  the  Bureau  of 
the  PubUc  Debt  The  Bureau  also 
requests  that  copies  of  such  comments 
be  sent  to  its  address,  as  specified 
above. 

list  of  Subjects  in  31  CFR  Part  357 

Electronic  funds  transfer.  Federal 
Reserve  System,  Government  securities. 

Dated  November  21. 1985. 
G«nklMinphy, 
Acting  Fiscal  Assistant  Secretary. 

Part  357  currendy  contains  regulations 
covering  claims  pursuant  to  the 
Government  Losses  In  Shipment  Act 
Those  regulations  will  be  transferred  to 
another  part  in  31  CFR  in  the  future. 
Therefore,  a  new  Part  357  woidd  be 
added  to  Subchapter  B  of  Tide  31.  Code 
of  Federal  Regulations,  Chapter  II,  and 
issued  as  Department  of  the  Treasury 
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Circular.  Public  De^  Series  No.  2-86.  to 
read  as  follows: 

PART  357-flEGuiATIONS 
QOVERMNQ  BOOK-ENTinr 
TREASURY  BONOfS.  NOTES  AND 
BILLS 


I  nirsrt  Arreii  Poofc 
i(T-OAB) 

357 JO    AaMoount^T-DAB. 

357^    Rwgtttnirton, 

357^    Traiisiien. 

357.23    Judicial  Proc«  edings— wvereign 

immimity. 
357^    Availability  a  nddlsdmure  of  T-DAB 

racoras. 
3S7JS    Seoiiity  inta^stt. 
357^    Payaents.      [ 

357.27  RuBvestmen^ 

357.28  Transactien  requests. 

357.29  Time  reqoiret^  for  processing 
transaction  request 

357  JO    Cases  of  dela^  or  stnpensioA  of 
paymeot  i 

357.31  Certifying  individuals. 

357.32  Subm^on  of  transaction  requests; 
further  iaforaatick. 

Subpart  D—AddWoiitProvtotons 

357.40  Additional  requirements. 

357.41  Waiver  of  regulations. 

357.42  Preservaticm  df  existing  rights. 

357.43  Liability  of  Odpartment  and  Federal    ' 
Reserve  Banks. 

357.44  Liability  for  tr  uisfers  to  and  from  T- 
DAa 

357.45  Supplements,  imendments,  or 
revisions. 

Authority:  31  U.S.C  Chapter  31;  12  U.S.C 
391. 

Subpart  A— Genen  I  Information 
§§357J)  through  357J I    [FteMrvwl] 

§357.4    DefkiWons. 

In  this  part,  unlesi  i  the  context 
indicates  otherwise 

"Bill"  means  an  opiigation  of  the 
United  States,  with  e  term  of  not  more 
than  one  year,  issued  at  a  discount, 
under  Chapter  31  of  Title  31  of  the 
United  States  Code,  in  book-entry  form. 

"Bond"  means  an  obligation  of  the 
United  States,  with  k  term  of  more  than 
ten  years,  issued  under  Chapter  31  of 
Title  31  of  the  United  States  Code,  in 
book-entry  form. 

"Department"  metns  the  United 
States  Department  df  the  Treasury. 

"Depository  instil  ition"  means  an 
entity  described  in  5  action  19(b)  of  the 
Federal  Reserve  Ac  (12  U.S.C.  461(b)). 
Under  section  19(b)  of  the  Federal 
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Reserve  Act.  the  tens  "depositoty 
institution"  iadudes: 

(a)  Any  insured  bank  as  defined  in  12 
U.S.a  1813  or  any  bank  which  is  eligible 
to  make  application  to  become  an 
insured  bank  under  12  U.S.C.  1815; 

(b)  Any  mutual  savings  bank  as 
deGned  in  12  U.S.C  1813  or  any  bank 
whicb  is  eligible  to  make  application  to 
become  an  insured  bank  under  12  U.S.C. 
1815; 

(c)  Any  savings  bank  as  defined  in  12 
U.S.C.  1813  or  any  bank  which  is  eligible 
to  make  application  to  become  an 
insured  bank  under  12  U.S.C.  1815; 

(d)  Any  insured  credit  union  as 
defined  in  12  U.S.C.  1752  or  any  credit 
iwion  which  is  eligible  to  make 
application  to  become  an  insured 
institution  under  12  U.S.C.  1781; 

(e)  Any  member  as  defined  in  12 
U.S.C.  1422; 

(f)  Any  insured  institution  as  defined 
in  12  U.S.C  1724  or  any  credit  union 
which  is  eligible  to  make  application  to 
become  an  insured  credit  union  under  12 
U.S.C.  1728;  and 

(g)  For  the  purpose  of  12  U.S.C.  248(o). 
342  to  347,  347c  and  372.  any 
association  or  entity  whidi  is  wholly 
owned  by  or  which  consists  only  of 
institutions  referred  to  in  paragraphs  (a) 
through  (d)  of  this  definition. 

"Federal  Reserve  Bank"  or  "Reserve 
Bank"  means  a  Federal  Reserve  Bank  or 
Branch. 

"Financial  institution"  means,  for 
purposes  of  direct  deposit  an  institution 
which  has  agreed  to  receive  credit 
payments  under  31  CFR  Part  210,  as 
amended  bom  time  to  time,  and  has  not 
withdrawn  its  participation  in  a  direct 
deposit  program  imder  Part  210. 

"Incompetent"  means  an  individual 
who  is  legally,  medically  or  mentally 
incapable  of  handling  his  or  her 
business  affairs,  except  that  a  minor  is 
not  an  incompetent  solely  because  of 
age. 

"Maturity  value"  is  the  amount  that 
the  Department  is  obligated  to  pay  when 
a  security  matures. 

"Note"  means  an  obligation  of  the 
United  States,  with  a  term  of  at  least 
one  year,  but  of  not  more  than  ten  years, 
issued  under  Chapter  31  of  Title  31  of 
the  United  States  Code,  in  book-entry 
form. 

"Original  issue"  means  the  offering  by 
the  Department  of  the  Treasury  of  a 
marketable  Treasury  security  to  the 
public  and  its  issuance  in  book-entry 
accounts  maintained  either  directly  by 
the  Treasury  or  held  through  a  Federal 
Reserve  Bank. 

"Owner,"  as  used  in  Subpart  C,  means 
the  individual(8)  or  entity  in  whose 
name  a  security  is  registered.  If  a 
security  is  registered  in  more  than  one 


name,  tbe  term  "owner"  includes  all 
those  whose  namat  appear  on  the 
registrationjand  are  authorized  by  this 
Part  to  oaake  a  transaction  request  (»  a 
security  held  in  T-DAB. 

"Redemption"  means  payment  of  a 
security  at  maturity,  or  pursuant  to  a 
call  for  redemption  in  accordance  with 
the  tinns  of  a  security. 

"Representative"  includes  an 
executor,  administrator,  legal  guardian, 
committee,  conservator,  and  any  similar 
person  or  entity  appointed  by  a  court  to 
represent  the  estate  of  a  decedent, 
minor,  or  incompetent,  as  well  as  a 
trustee,  whether  app<Mnted  by  a  court 
otherwise. 

"Sectffity"  means  a  bond,  note,  or  bill, 
as  defined  in  this  section. 

"Security  hiterest"  and  "pledge"  mean 
a  limited  interest  in  a  security,  acquired 
by  a  secured  party  to  secure  payment  or 
performance  of  an  obligation. 

'Taxpayer  identifying  number"  or 
"TIN"  meaqs  a  social  security  account 
number  or  an  employer  identification 
number,  as  appropriate. 

•T-DAB"  is  the  Treasury  Director 
Access  Book-entry  Securities  System. 

'T-FED"  is  the  Treasury /Federal 
Reserve  Bodc-entry  Securities  System. 

'Transaction  request"  means  a 
request  to  effect  a  change  in  an  account 
master  record  or  securities  portfolio 
maintained  in  T-DAB. 

'Transaction  request  form"  means  a^ 
form  or  series  of  forms  prescribed  for 
use  by  the  Deptulment  to  request  a 
transaction  in  T-DAB.  (This  term 
includes  a  document  that  the 
Department  has  determined  contains  all 
of  the  elements  required  by  the 
transaction  request  form.) 

SubfMMl  B— Treaaury/Federal  Reserve 
Book-Entry  Securities  System  (T-FED) 
(Reserved] 

Subpart  C— Treasury  Direct  Access 
Book-Entry  Securities  System  (T-DAB) 

§  357.20    An  account  In  T-DAB. 

(a)  Account.  An  account  consists  of: 

(1)  An  account  master  record,  and 

(2)  A  securities  portfolio. 

(b)  Security.  A  security  in  T-DAB  is 
evidenced  by  the  account  master  record 
and  a  description  of  the  security  as  set 
out  in  the  securities  portfolio  associated 
with  an  account  master  record. 

(c)  Account  master  record.  An  owner 
must  establish  an  account  master  record 
before  the  owner  may  deposit  a  security 
in  T-DAB.  If  the  security  is  being 
purchased  on  original  issue,  the  request 
that  an  account  master  record  be 
established  may  be  made  on  the  form 
used  for  purchase  of  the  security.  If  the 
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security  is  being  acquired  other  than  on 
original  issue,  the  request  that  an 
account  master  recorid  be  established 
should  be  made  on  the  appropriate  form 
that  is  provided  by  the  Department  The 
account  master  record  includes,  but  is 
not  limited  to,  the  following  data: 

(1)  The  exact  form  of  registration  in 
which  the  securities  are  held; 

(2)  The  T-DAB  account  number. 

(3)  The  correspondence  address  for 
the  account: 

(4)  The  TIN  of  the  owner,  or  in  the 
case  of  ownership  by  two  individuals,  of 
the  first-named  ownen 

(5)  Payment  instructions.  [See 
i  357.26.) 

(d)  Securities  portfolio.  The  securities 
portfolio  contains  a  description  of  each 
security. 

(e)  Statement  of  account  The 
Department  shall  send  a  statement  of 
account  ("statement")  upon: 

(1)  Establishment  of,  or  a  change  in. 
an  account  master  record  or  the 
securities  portfolio; 

(2)  Change  in  payment  instructions;  or 

(3)  An  owner's  request 

The  statement  contain  information 
regarding  the  account  as  of  the  date  of 
such  statement  The  price  associated 
with  each  security  in  the  securities 
portfolio  will  also  appear  on  the 
statement 'The  statement  will  normally 


'  IRS  regulations  require  reporting  of  income 
information  on  a  security. 

(1)  If  the  security  is  a  bill  the  price  information 
will  be  used  to  comply  with  this  requirement  The 
earnings  reported  to  IRS  for  the  year  of  a  bill's 
maturity  will  be  the  difference  between  the  par 
value  of  the  bill  and  its  price. 

(a)  If  a  bill  is  deposited  in  T-DAB  at  original 
issue,  the  price  shown  tvill  be  the  issue  price. 

(b)  If  a  bill  is  transferred  to  T-DAB  from  T-FED. 
(he  price  shown  will  be  that  included  in  the  transfer 
wire  or  supplied  subsequently  by  the  bill  owner.  If  a 
price  is  not  furnished,  the  price  shown  will  be  the 
«veighted  average  price  of  the  biU  of  the  longest 
maturity  having  the  identical  CUSIP  number. 

(c)  If  a  billls  transferred  from  one  T-DAB  account 
to  another,  the  price  shown  in  the  receiving 
(transferee's)  account  will  be  that  shown  on  the 
transfer  instructions  or  supplied  subsequently  by 
the  transferee.  If  a  price  is  not  furnished,  the  price 
shown  will  be  the  weighted  average  price  at  original 
issue  of  the  bill  of  the  longest  maturity  having  the 
identical  CUSIP  number,  unless  the  term  of  the  bill 
can  be  determined  from  the  account  record  in  which 
case  the  price  shown  will  be  the  weighted  average 
price  at  original  issue  of  the  bill  with  that  term. 

(2)  If  the  security  is  a  note  or  bond,  the  earnings 
reported  to  IRS  for  a  year  will  be  the  periodic 
interest  payments  made  during  that  year.  If  a  note 
or  bond  is  transferred  to  a  T-DAB  account  between 
interest  payment  dates,  the  earnings  reported  to  IRS 
for  the  transferee  will  show  the  interest  for  the 
entire  interest  payment  period.  The  price  for  notes 
and  bonds  will  be  shown  on  the  statement  of 
account  for  the  account  owner's  information.  The 
price  shown  will  be  determined  following  the 
procedures  described  above  for  bills. 

(3)  The  sectirity  owner  should  submit  directly  to 
the  IRS  (a)  adjustments  to  annual  earnings  amounts 
arising  from  transfers  of  notes  and  bonds  between 


be  sent  to  die  correspondence  address 
designated  in  the  account  master  record. 
When  the  statement  is  issued  as  a  result 
of  a  change  in  ownership  of  a  security, 
statements  will  be  sent  where 
appropriate,  to  both  the  former  and 
current  owners.  Other  infonnation 
regarding  the  account  may  be  obtained 
in  accordance  with  {  357.24 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number .) 

S357^    Registration. 

(a)  General.  (1)  Registration  of  a 
security  conclusively  establishes 
ownership.  See,  however,  paragraph 
(b)(3)  of  this  section.  The  registration 
may  not  except  as  provided  in  this 
Subpart  include  any  restriction  on  the 
authority  of  an  owner  to  change  the  data 
in  the  account  master  record,  transfer 
the  security,  or  effect  any  other  change 
in  the  securities  portfolio. 

(2)  The  registration  of  all  securities 
held  by  an  owner  should  be  uniform 
with  respect  to  the  owner's  name.  An 
owner  must  be  identified  by  the  name 
by  which  the  owner  is  ordinarily  known, 
perferably  including  at  least  one  full 
given  name.  A  suffix,  such  as  "Sr."  or 
"Jr",  must  be  included  when  ordinarily 
used,  or  when  necessary  to  distinguish 
members  of  the  same  family. 

(3)  If  an  additional  security  is 
deposited  in  an  existing  account  the 
security  will  be  registered  in  the  same 
name  and  form  appearing  in  the  account 
master  record.  One  who  holds  a  security 
as  "John  Allen  Doe"  should  use  that 
name  when  depositing  another  security 
rather  then  "J.  Allen  Doe",  or  "John  A. 
Doe".  Minor  variations  in  names  used  in 
acquiring  a  security  to  be  deposited  in 
an  established  account  may  be  resolved 
by  the  Department. 

(b)  NaturaJ  persons.  A  sectirity  may 
be  registered  in  the  names  of  one  or  two 
individuals,  but  only  in  one  of  the 
following  forms: 

(1)  Single  ownership.  In  the  name  of 
one  individual. 

Example:  Robert  W.  Woods. 

An  individual  who  is  sole  proprietor  of  a 
business  conducted  under  a  trade  name 
may  include  a  reference  to  the  trade 
name. 

Example:  John  A.  Doe,  doing  business  as 
Doe's  Home  Appliance  Store. 

(2)  Ownership  by  two  individuals. 

(i)  "And"  form— Joint  Ownership — (A) 
Without  right  of  survivorship.  In  the 
names  of  two  individuals,  joined  by  the 
word  "and",  and  followed  by  the  words 
"without  right  of  survivorship".  A 


interest  payment  periods  and  (b)  price  corrections 
for  bills  reported  after  preparation  of  the  reports  to 
the  IRS. 


security  so  registered  sh^ll  conclusively 
confer  on  ea<^  owner  an  undivided 
interest  in  the  security. 

Example:  Qizabetfa  Black  and  Jane  Brown, 
without  right  of  aurvivorship. 

Any  request  for  registration  which 
purports,  by  its  terms,  to  prechide  the 
right  of  siuvivorship,  or  which  requests 
registration  in  the  names  of  two  persons 
without  indicating  whether  survivorship 
rights  attach  (other  than  a  registration 
under  paragraph  (b)(2)(ii)  of  this 
section),  %vill  be  presumed  to  be  a 
request  for  registration  without  right  of 
survivorship.  If  a  security  is  registered  in 
this  form,  a  transaction  request  other 
than  a  request  by  one  owner  to  transfer 
the  security  to  the  other  o%vner,  and 
other  than  a  request  for  reinvestment 
must  be  executed  by  both  owners. 

(B)  With  right  of  survivorship.  In  the 
names  of  two  individuals,  joined  by  the 
word  "and",  and  followed  by  Ae  words 
"with  ri^t  of  survivorship".  A  security 
so  registered  shall  conclusively  confer 
on  each  owner  an  undivided  interest  in 
the  security  and  shalT  create  a 
conclusive  ri^t  of  survivorsfaip. 

Example:  Mark  A  Doe  and  Mar^  B.  Doe, 
with  right  of  survivorship. 

If  a  security  is  registered  in  this  form,  a 
transaction  request  other  than  a  request 
by  one  o%vner  to  transfer  the  security  to 
the  other  owner,  and  other  than  a 
request  for  reinvestment  must  be 
executed  by  both  owners. 

(ii)  "Or"  form — Coownership.  In  the 
names  of  two  individuals,  joined  by  the 
word  "or".  A  security  so  registered  shall 
conclusively  confer  on  each  owner  an 
undivided  interest  in  the  security  and 
shall  create  a  conclusive  right  of 
survivorship. 

Example:  Robert  Woods  or  Laura  Woods. 

If  a  security  is  registered  in  this  form, 
either  coowner  may  make  a  transaction 
request  but  if  the  Department  receives 
conflicting  requests  at  or  about  the  same 
time,  it  may  refuse  to  process  them. 

(iii)  Beneficiary.  In  the  name  of  one 
individual  followed  by  the  words 
"Payable  on  death  to"  (or  "P.O.D.") 
another  individuaL 

Example:  Jack  S.  Jones,  payable  Perry,  Jr.,  a 
minor. 

If  a  minor  or  an  incompet^it  is  named 
as  a  beneficiary,  the  status  of  the 
beneficiary  must  be  identified  in  the 
registration.  A  minor  or  an  incompetent 
may  not  be  designated  as  an  owner.  See 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section. 

Example:  John  Perry.  P.O.D.  John  Perry,  Jr., 

a  minor. 
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Registration  in  |his  form  shall  create 
ownership  rights  in  the  beneficiary  only 
if  the  beneficiaiy  survives  the  owner. 
During  an  owner's  lifetime,  a  transaction 
request  may  be  executed  bjf  the  owner 
without  the  consent  of  the  beneHciary.  If 
the  beneficiary  dies  before  the  owner, 
the  security  will  be  deemed  to  be 
registered  in  thf  owner's  name  alone. 

(3)  Minors — (1)  General.  A  security 
may  not  be  registered  in  the  name  of  a 
minor  in  his  or  ler  own  right  as  an 
owner.  If  a  seosity  is  so  registered  and 
the  Department  thereafter  receives 
evidence  or  information  of  that  fact,  the 
Department  may  suspend  processing  of 
any  transactionWquests  with  respect  to 
the  security  untw  either  a  legal  guarditui 
has  been  appointed  or  a  natural 
guardian,  as  pnivided  in  paragraph 
(b)(3)(ii)  of  this  i  lection,  has  been 
recognized. 

(ii)  Natural  guardians  of  minors.  A 
security  may  be  Jregistered  in  the  name 
of  a  natural  guatdian  of  a  minor  for 
whose  estate  na  legal  representative  has 
been  appointed.  The  parent  with  whom 
the  minor  resides  ivill  be  recognized  as 
the  natural  guardian.  If  the  minor 
resides  with  botji  parents,  either  or  both 
may  be  recognized  as  natural 
guardian(s).  If  tije  minor  does  not  reside 
with  either  parent,  the  person  who 
furnishes  the  minor's  chief  support  will 
be  recognized  ai  the  natural  guardian. 

Examples:  Michael  Jones,  as  natural 
guardian  of  Alice  (ones,  a  minor. 

Michael  Jones  aiid  Evelyn  Jones,  as  natural 
guardians  of  Alice:  Jones,  a  minor. 

The  security  mav  also  be  registered  in 
one  of  the  formsjauthorized  under 
paragraph  (b)(2)  of  this  section. 

Examples:  James  Creea  as  natural 
guardian  of  Williain  Green,  a  minor,  and 
Anne  Green,  with(|ut  right  of  survivorship. 

James  Green,  asjnatural  guardian  of 
William  Green,  a  liinor,  POD  Lynne  Green. 

(iii)  Custodiaiiunder  statute 
authorizing gifts\to  minors.  A  security 
may  be  registered  as  provided  under  an 
applicable  gifts  to  minors  statute. 

Example:  Virigiijia  McDonald,  as  custodian 
for  Lynne  GormanJ  under  the  New  York 
Uniform  Gifts  to  V  inors  Act 

Any  request  to  a  Iter  the  rights  of 
ownership  of  the  security  must  be  made 
as  provided  in  tne  applicable  statute, 
(i)  lncompeteins—(\)  General.  A 
Bcurity  may  not  be  registered  in  the 
name  of  an  indi\  idual  in  his  or  her  own 
right  as  an  owner  if  that  individual  is 

security  is  so 
registered,  or  if  t  le  owner  subsequently 
becomes  incomp  stent  after  the  security 
is  purchased,  am  I  the  Department 
receives  informa  tion  or  evidence  of  the 
incompetency,  tJ  e  Department  may 


suspend  any  transaction  with  respect  to 
the  security  until  a  legal  guardian, 
conservator,  or  other  representative  of 
the  incompetent's  estate  has  been 
appointed,  or  a  voluntary  guardian,  as 
provided  in  paragraph  (b)(3)(ii)  of  this 
section,  has  been  recognized, 
(ii)  Voluntary  guardian  of 
incompetent  If  a  legal  guardian  has  not 
been  appointed,  and  the  face  amount  of 
the  seciuities  held  by  the  incompetent  in 
one  or  more  accounts  in  T-DAB  as 
owner,  coowner,  or  joint  owner  does 
not.  in  the  aggregate,  exceed  $20,000 
(face  amount),  upon  submissicm  to,  and 
approval  by,  the  Department  of  an 
appropriate  form,  a  relative  or  other 
person  responsible  for  an  incompetent's 
care  and  support  will  be  recognized  as 
voluntary  guardian  for  the  ptirpose  of 
making  a  transaction  request  under  Sec. 
357.28(b)(4).  All  persons  known  by  the 
Department  to  have  an  interest  in  the 
incompetent's  estate,  as  required  by  the 
application  form,  must  agree  to  the 
designation  of  the  voluntary  guardian. 
The  security  may  be  re-registered  in  the 
name  of  the  voluntary  guardian. 

Example:  Richard  Melrose,  as  voluntary 
guardian  for  James  W.  Brundige. 

(c)  Court-appointed  representatives — 
executors,  administrators,  guardians,  et 
al.  A  security  may  be  registered  in  the 
name  of  the  executor,  administrator, 
legal  guardian,  conservator,  et  al.,  of  an 
estate.  In  addition,  the  name  of  the 
estate  must  be  adequately  identified.  If 
there  is  more  than  one  representative 
appointed  by  a  court,  the  names  of  some 
representatives  may  be  omitted  if 
followed  by  language  that  indicates  the 
existence  of  other  representatives.  In 
such  cases,  those  named  in  the 
registration  shall  be  conclusively 
presumed  by  the  Department  to  have 
authority  to  make  a  transaction  request 
on  behalf  of  all  the  representatives. 

Examples:  ABC  National  Bank  of  Chicago, 
Illinois  and  Harold  Smith,  co-executors  of  the 
will  (or  administrators  of  the  estate]  of 
Charles  Johnson,  deceased. 

William  Brown,  guardian  of  the  estate  of 
Henry  Jones,  a  minor. 

Robert  Smith  and  Richard  Smith,  et  al., 
executors  of  the  will  of  Lorraine  Smith. 

(d)  Trustees.  A  security  may  be 
registered  in  the  name  of  the  trustee(s) 
of  a  trust,  followed  by  an  adequate 
identification  of  the  authority  or 
docimient  by  which  the  trust  was 
created. 

Examples:  Sarah  Jones  and  XYZ  Trust  Co., 
trustees  under  the  will  of  Matthew  Smith, 
deceased. 

Cynthia  Doe  and  Margaret  Jones,  trustees 
under  agreement  with  Martha  Roe  dated 
April  13, 1979. 


Cynthia  Doe,  trustee  under  declaration  of 
trust  dated  April  13, 1979. 

If  there  is  more  than  one  trustee,  the 
names  of  some  of  the  trustees  may  be 
omitted  if  followed  by  language  that 
indicates  the  existence  of  other  trustees. 
In  such  a  case,  those  named  in  the 
registration  shall  be  conclusively 
presumed  by  the  Department  to  have 
authority  to  make  a  transaction  request 
with  respect  to  a  security  on  behalf  of 
all  of  the  trustees.  If  there  are  several 
trustees  designated  as  a  board  or 
authorized  to  act  as  a  unit,  their  names 
should  be  omitted  and  the  words  "Board 
of  Trustees"  substituted. 

Examples:  Richard  Smith,  James  Jones,  et 
al.,  trustees  under  the  will  of  Henry  K.  James, 
deceased. 

ABC  Corporation  and  Myma  Banker,  et  al, 
trustees  of  Profit-Sharing  Plan  of  Ace 
Manufacturing  Co.,  under  B/D  resolution 
dated  May  18, 1975. 

Board  of  Trustees  of  Super  Co.  Retirement 
Fund,  under  collective  bargaining  agreement 
dated  March  18, 1960. 

(e)  Private  organizations 
(corporations,  unincorporated 
associations  and  partnerships).  A 
security  may  be  registered  in  Uie  name 
of  a  private  corporation,  imincorporated 
association,  or  partnership.  The  full 
legal  name  of  the  organization,  as  set 
forth  in  its  charter,  articles  of 
incorporation,  constitution,  partnership 
agreement,  or  other  documents  from 
which  its  powers  are  derived,  must  be 
included  in  the  registration.  The  name 
may  be  followed  by  a  reference  to  a 
particular  account  or  fund,  other  than  a 
trust  fund,  such  as  an  escrow  account. 

(1)  A  corporation.  Unless  the 
corporation's  name  includes  the  word 
"corporation",  the  word  "incorporated", 
or  an  abbreviation  of  either  word,  the 
registration  must  include  descriptive 
words  indicating  corporate  status.  This 
rule  does  not  apply  to  a  depository 
institution  or  a  corporation  organized 
under  Federal  law. 

Examples:  Brown  Manufacturing  Co.,  a  - 
corporation  (Education  Fund). 

The  Apex  Manufacturing  Corporation. 

ABC  National  Bank. 

Goodworks  Unlimited,  a  not-for-proRt 
corporation. 

(2)  An  unincorporated  association. 
Unless  the  name  of  a  lodge,  club,  labor 
union,  veteran  or  religious  organization, 
or  similar  organization  which  is  not 
incorporated  (whether  or  not  it  is 
chartered  by  or  affiliated  with  a  parent 
organization  which  is  incorporated) 
includes  the  words  "an  unincorporated 
association",  the  registration  must 
include  descriptive  words  indicating  the 
organization's  unincorporated  status.  A 
security  may  not  be  registered  in  the 
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name  of  an  unincorporated  association 
if  the  legal  title  to  its  property  or  the 
legal  title  to  the  funds  with  which  the 
security  is  to  be  purchased  is  held  by 
trustees.  In  such  a  case,  the  security 
should  be  registered  in  the  name  of  the 
trustees  in  accordance  with  paragraph 
(c)(2)  of  this  section.  The  term 
"unincorporated  association"  should  not 
be  used  to  describe  a  trust  fund,  a 
partnership  or  a  business  conducted 
under  a  trade  name. 

Examples:  Local  Union  "No.  13,  Brotherhood 
of  Operating  Engineers,  an  unincorporated 
.  association. 

The  Simpson  Society,  an  unincorporated 
association. 

(3)  Partnership.  Unless  the  name  of  a 
partnership  includes  the  word 
"partnership,"  the  registration  must 
include  descriptive  words  indicating 
partnership  status. 

Example:  Red  &  Blue,  a  partnership. 

(f)  Governmental  entities  and  officers. 
A  security  may  be  registered  in  the 
name  of  a  State,  county,  city,  town, 
village,  school  district,  or  odier 
governmental  entity,  body,  or  public 
corporation  established  by  law.  Tbe 
form  of  registration  should  reflect  the 
capacity  in  which  the  governmental 
entity  is  authorized  to  hold  property 
[e.g.,  it  may  be  authorized  to  hold 
property  in  its  own  name  or  as  trustee). 
If  a  governmental  officer  is  authorized  to 
act  as  a  trustee  or  custodian,  a  security 
may  be  registered  In  the  title,  or  name 
^nd  title,  of  the  governmental  officer. 

Examples:  Laura  Woods,  Treasures,  City  of 
Twin  Falls.  Mo. 

State  of  Michigan. 

Village  of  Gaithersburg.,  Md.   ' 

Pennsylvania  State  Highway 
Administration  (Highway  Road  Repair  Fund). 

Insurance  Commissioner  of  Florida,  trustee 
for  benefit  of  policy-holders  of  Sunshine 
Insurance  Co.  under  F.S.A.  Sec.  629.104. 

Commonwealth  of  Virginia,  in  trust  for 
Virginia  Surplus  Property  Agency. 

Gleason  County  Cemetery  Commission, 
trustee  under  Md.  Code  Ann.  Section  310.29. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number .) 

§357.22    Trwwtars. 

(a)  General.  A  security  may  be 
transferred  only  as  authorized  by  this 
Part.  A  security  may  be  transferred  from 
an  account  in  T-DAB  to  an  account  in 
T-FED.  A  security  may  be  transferred 
between  accounts  in  T-DAB,  or  from  an 
account  in  T-FED  to  an  account  in  T- 
DAB,  provided  that  prior  to,  or 
coincidental  with,  the  transfer,  an 
account  master  record  has  been 
established  in  the  name  of  the  transferee 
in  accordance  with  the  requirements  of 
paragraph  (a)  of  this  section. 


(1)  Identification  ofsecruitiea  to  be 
transferred.  The  owner  must  identify  the 
securities  to  be  transferred  within  T- 
DAB,  or  from  T-DAB  to  T-FED,  in  the 
manner  required  by  the  transaction 
request  form.  If  such  identification  is  not 
provided,  the  request  will  not  be 
processed  and  will  be  returned. 

(2)  Denominational  amounts,  A 
security  may  be  transferred  from  an 
account  only  in  a  denominational 
amount  authorized  by  the  offering  under 
which  the  security  was  issued.  Any 
security  remaining  in  the  securities 
portfolio  after  the  transfer  must  also  be 
in  an  authorized  denominational 
amount. 

(3)  When  transfer  effective.  A  transfer 
of  a  security  within  T-DAB,  or  from  T- 
FED  to  T-DAB,  is  effective  when  an 
approporiate  entry  is  made  in  the  name 
of  the  transferee  on  the  T-DAB  records. 
A  transfer  from  T-DAB  to  T-FED  is 
effective  as  provided  in  Subpart  E  If  a 
transfer  of  a  security  from  T-DAB  to  T- 
FED  cannot  be  completed,  the 
Department  will  redeposit  the  security 
in  the  transferor's  account  and  treat  die 
transferor  as  the  owner. 

(b)  Transfer  upon  death  of  an  owner. 
(1)  if  a  sectmty  is  registered  in 
beneficiary  form  or  a  form  which 
provides  for  a  right  of  survivorship, 
upon  the  death  of  an  owner,  the 
beneficiary  or  survivor  shall  be  the  sole 
and  absolute  owner,  notwithstanding 
any  State  of  other  law  to  the  contrary. 
The  Department  will  honor  a  transaction 
request  by  a  beneficiary  or  a  survivor 
(in  the  case  of  a  security  registered  in 
the  form  described  in 

S  357.21(b)(2](i)(B])  only  upon  proof  of 
death  of  an  owner. 

(2)  If  a  security  is  registered  in  a  form 
that  does  not  provide  for  a  right  of 
survivorship,  succession  shall  be 
determined  in  accordance  with  the 
applicable  law  of  the  deceased  owner's 
domicile  at  the  time  of  death. 

(c)  Representative  succession.  If  a 
security  is  registered  in  the  name  of  a 
representative  who  has  died,  resigned, 
or  been  removed,  succession  shall  be 
determined  in  accordance  with 
applicable  law  and  the  terms  of  the 
document  under  which  the 
representative  was  acting. 

(d)  Organizational  succession — (1) 
Corporation  and  unincorporated 
association.  If  a  security  is  registered  in 
the  name  of  a  corporaticm  or  an 
unincorporated  association  that  has 
been  dissolved,  merged  or  consolidated 
into  another  organization,  succession 
shall  be  determined  in  accordance  with 
applicable  law  and  the  terms  of  the 
documents  by  which  the  dissolution, 
merger,  or  consolidation  was  eff'ected. 


(Z)  Partnership.  If  a  partnership  is 
dissolved  or  terminated,  succession 
shall  be  determined  in  accordance  with 
applicable  law  and  the  terms  of  the 
partiiership  agreement. 

(e)  Succession  of  governmental 
officer.  If  a  security  is  registered  in  the 
name  and  title  of  a  govermental  officer 
who  has  died,  resigned,  or  has  been 
removed,  succession  shall  be 
determined  in  accordance  with 
applicable  law. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number .) 

$357.23    JtMfleial  proossdhios— •owsrsign 
hnmunHy. 

(a)  Department  and  Federal  Reserve 
Banks  not  proper  parties.  The 
Department  and  the  Federal  Reservis 
Banks  are  not  subject  to  a  judicial 
proceeding  involving  competing  claims 
to  a  security  held  in  T-DAB  nor  are  they 
subject  to  any  injunction  or  restraining 
order  issued  with  respect  to  a  security. 
The  Deptutment  will  not  recognize  a 
notice  of  a  pending  or  contemplated 
judicial  or  administrative  proceeding 
affecting  a  security  in  T-DAB. 

(b)  Orders — (1)  Ownership  rights.  The 
Department  will  recognize  a  final  order 
entered  by  a  court  that  affects 
ownership  tights  in  a  security  in  T-DAB 
if: 

(i)  The  order  is  consistent  with  the 
provisions  of  this  Subpart  and  the  terms 
and  conditions  of  the  security;  and 

(ii)  The  Department  has  received 
evidence  of  the  order,  as  provided  in 
paragraph  (c)  of  this  section. 

(2)  Transaction  request  The 
Department  will  honor  a  transaction 
request  submitted  by  a  person 
appointed  by  a  court  and  having 
authority  under  an  order  of  a  court  to 
dispose  of  the  security  or  payment  with 
respect  thereto  if: 

(i)  Hie  ordered  disposition  of  the 
security  or  payments  with  respect 
thereto  is  consistent  with  the  provisions 
of  this  Subpart  and  the  terms  and 
conditions  of  the  securitjr;  lihd 

(ii)  The  Department  has  received 
evidence  of  the  appointment  and  order, 
as  provided  below. 

(c)  Evidence  required.  Before  the 
Department  will  recognize  a  final  order 
entered  by  a  court,  the  Department  mast 
have  received  a  certified  copy  erf  the 
judgment,  decree,  or  order,  and  any 
additional  documents  deemed  necessary 
by  the  Department  A  certificate  fit>m 
the  cleric  of  the  court,  bearing  the  seal  of 
the  court,  must  also  be  submitted  stating 
that  the  judgment  decree,  or  order  is 
still  in  fuil  force,  that  it  has  not  been 
stayed  or  appealed,  and  that  the  tirae  for 
filing  an  appeal  has  passed.  Before  die 
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Department  will  i  onor  a  transaction 
request  submitted  by  a  person 
appointed  by  a  cdurt,  the  Department 
must  receive  a  cei  tified  copy  of  the 
order  making  the  appointment  and 
describing  specifl  :aUy  the  person's 
authority,  and  ani  additonal  documents 
deemed  necessary  by  the  Department. 

(Approved  by  the  Onice  of  Management  and 
Budget  under  contn^  number .) 


S357.24    A 
DAB 


and  ifisciosur*  of  T- 


(a)  General.  All  records  with  respect 
to  a  T-DAB  account  are  held 
confidential.  Consistent  with  the  Privacy 
Act  (5  U.S.C.  552ai),  information  relating 
to  those  accounts  jwill  be  released  only 
to  the  owner  except: 

(1)  As  providedfin  these  regulations; 

(2)  As  provided!  in  Treasury 
regulations  contaned  in  31  CFR  Part 
323:  or 

(3)  As  otherwise  provided  by  law. 

(b)  Inquiries  by\owners.  Information 
requested  will  be  disclosed  to  an  owner 
provided  that-       i 

(1)  Sufficient  information  is  provided 
to  identify  the  owfier;  and 

(2)  Sufficient  inlormation  is  provided 
to  identify  the  T-DAB  account. 

(c)  Conditions  for  release.  A  request 
for  information  will  be  honored  only  if, 
in  the  sole  judgment  of  the  Department 
or  the  Federal  Reserve  Bank  to  which 
inquiry  is  made,  tl  le  identity  and  right  of 
the  requester  to  tt  e  information  have 


been  established. 

S357.2S    SMurtty 
The  Departmen 
any  notice  or  claii  i 
of  any  kind,  inclu(  ing 
security  in  T-DAI . 


I  nterMts. 
will  not  recognize 
of  a  security  interest 
a  pledge,  in  a 


9357.26 

(a)  General.  A  p  ayment  by  the 
Department  with  i  espect  to  a  security 
shall  be  by  direct  deposit  (electronic 
funds  transfer),  e^ept  when  the 
Department  deter^iines  that 
extraordinary  circimistances  exist  that 
require  payment  by  check. 

(b)  Direct  deposit — (1)  Information  on 
account  atfinancfol  institution,  (i)  To 
establish  an  account  in  T-DAB,  the 
owner  must  furnish  the  name  and  ABA 
routing/ transit  number  of  the  financial 
institution  ("institition")  to  which 
payments  with  reject  to  all  securities 
held  in  that  accouht  are  to  be  made,  as 
well  as  the  name,  number,  and  type  of 
the  account  at  the  institution  to  which 
such  payments  ar^  to  be  credited. 
Investors  should  qonsult  with  the 
financial  instituticn  they  are  planning  to 
designate  to  receii  re  their  T-DAB 
payments  to  deter  nine  if  that  financial 
institution  has  agr  >ed  to  receive  direct 


deposit  payments  under  31  CFR  Part  210. 
The  owner  of  the  security,  or  in  the  case 
of  ownership  by  two  individuals,  the 
first-named  owner,  must  be  an  owner  of, 
and  so  designated,  on  the  account  at  the 
institution.  The  information  should  be 
furnished  on  the  tender  form,  if  the 
security  is  being  acquired  on  original 
issue,  or  in  other  cases  on  an 
appropriate  form  provided  by  the 
Department.  To  assure  the  accuracy  of 
the  accoimt  name,  account  number,  and 
account  type,  as  well  as  the  name  and 
ABA  routing/transit  number  of  the 
institution  to  which  payments  are  to  be 
made,  the  owner  should  consult  with  the 
institution  in  advance  of  the  submission 
of  the  tender  or  transaction  form.  All 
payments  relating  to  a  single  account 
master  record  must  be  made  to  the  same 
designated  financial  institution. 

(ii)  In  any  case  in  which  a  security  is 
held  jointly  or  with  right  of  survivorship, 
the  account  at  the  institution  should  be 
established  in  a  form  tht  assures  that  the 
rights  of  each  joint  owner  or  survivor 
will  be  preserved.  Neither  the  United 
States  nor  any  Federal  Reserve  Bank 
shaU  be  liable  for  any  loss  sustained 
because  the  interests  of  the  holder(s]  of 
an  account  to  which  payments  are  made 
with  respect  to  a  security  are  not  the 
same  as  the  interests  of  the  owner(s]  of 
the  security. 

(iii)  The  designation  of  an  institution 
by  an  owner  to  receive  payments  with 
respect  to  a  security  constitutes  the 
appointment  of  that  institution  as  the 
owner's  agent  for  receipt  of  such 
payments.  The  crediting  of  a  payment  to 
the  institution  for  deposit  to  the  owner's 
account  in  accordance  with  the  owner's 
instiiictions,  discharges  the  United 
States  of  any  further  responsibility  for 
such  payment.  Where  the  institution  has  • 
arranged  with  a  Federal  Reserve  Bank 
to  have  payments  credited  through  a 
designee  institution,  the  crediting  of  a 
payment  to  that  designee  institution 
discharges  the  United  States  of  any 
further  responsibility  for  such  payment. 

(2)  Agreement  of  financial  institution. 
Any  financial  institution  which  has 
agreed  to  accept  payments  under  31  CFR 
Part  210,  "Federal  Recurring  Payments 
Through  Financial  Institutions  By  Means 
Other  Than  By  Check",  shall  be  deemed 
to  agree  to  accept  payments  under  this 
Subpart.  In  any  case,  a  financial 
institution's  acceptance  and  handling  of 
a  payment  made  with  respect  to  a 
security  covered  by  this  Subpart  shall 
constitute  its  agreement  to  the 
provisions  of  this  subpart.  An  institution 
may  not  be  designated  to  receive 
payments,  as  provided  in  this  Subpart, 
unless  it  has  agreed  to  receive  other 
direct  deposit  payments  under  31  CFR 
Part  210. 


BEST  COPY  AVAILABLi 


(3)  Pre-notification — (i)  General.  The 
institution  designated  for  payment  will 
receive,  not  less  than  fifteen  (15) 
calendar  days  prior  to  the  first  payment 
to  a  designated  account,  a  pre- 
notification  message  advising  that  a 
payment  should  be  expected  to  the 
account.  A  pre-notification  message  will 
also  be  sent  whenever  there  is  a  change 
in  the  payment  instructions,  except  for  a 
change  only  in  the  type  of  deposit 
account.  The  pre-notification  message 
shall  contain  the  information  prescribed 
in  paragraph  (b)(l](i]  of  this  section. 

(ii)  Rejection  of  pre-notification.  The 
institution  must  reject  the  pre- 
notification  message  within  four  (4) 
calendar  days  after  the  date  of  receipt  if 
either  the  information  contained  in  the 
message  does  not  agree  with  the  records 
of  the  institution,  or  if  for  any  other 
reason  the  institution  will  not  be  able  to 
credit  the  payment  in  accordance  with 
this  Subpart.  Upon  receipt  of  a  rejection 
of  a  pre-notification  message,  the 
Department  will  contact  the  owner  for 
fiuiher  instructions  or  make  payment  by 
check. 

(iii)  Effect  of  failure  to  reject.  If  an 
institution  does  not  reject  a  pre- 
notification  message  within  the 
specified  time  period,  the  institution 
shall  be  deemed  to  have  accepted  the 
pre-notification  and  to  have  warranted 
to  the  Department  that  the  information 
contained  therein  is  accurate. 

(4)  Continuation  of  payment 
instructions.  Payment  instructions  in  an 
account  master  record  will  apply  to  any 
and  all  securities  held  in  that  account 
until  the  Department: 

(i)  Receives  a  request  from  the  owner 
to  change  such  instructions;  or 

(ii)  Receives  advice  from  the 
institution  that  the  account  to  which 
payment  is  to  be  made  has  been  closed: 
or 

(iii)  Receives  notice  of  a  change  in 
status  of  a  designated  account  or  of  the 
owner,  as  provided  in  paragraph  (e)  of 
this  section. 

(5)  Responsibility  of  financial 
institution.  An  institution  which 
receives  a  payment  on  behalf  of  its 
customer  must: 

(i)  Upon  receipt,  credit  the  designated 
account  and  make  the  payment 
available  for  withdrawal  or  other  use 
not  later  than  the  date  specified  for 
payment,  or,  if  that  date  is  not  a 
business  day  for  the  institution  or  its 
Federal  Reserve  Bank,  the  next- 
succeeding  business  day  for  both.  If  the 
institution  is  unable  to  credit  the 
designated  account,  it  shall  return  the 
payment  by  no  later  than  the  next 
business  day  after  the  date  of  receipt. 
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with  a  statement  explaining  the  reason 
for  the  return. 

(ii)  Promptly  notify  the  Department 
when  the  institution  has  made  a  change 
in  the  status  or  ownership  of  a 
designated  account,  such  as  the  deletion 
of  the  first-named  owner  of  the  security 
from  the  title  of  the  accoimt,  or  when  the 
institution  is  on  notice  of  the  death  or 
incompetency  of  the  owner,  coowner  or 
joint  owner  of  the  designated  account, 
or  when  the  institution  is  on  notice  of 
the  dissolution  of  a  corporation  in 
whose  name  the  designated  account  is 
held.  In  a}l  such  cases,  the  institution, 
after  notice,  shall  return  all  payments 
received  for  the  designated  account 

(6)  Duplicate  or  erroneous  payments. 
If  the  Department  or  a  Federal  Reserve 
Bank  has  made  a  duplicate  or  erroneous 
payment,  the  Department  or  Federal 
♦  Reserve  Bank  will  promptly  initiate 
action  to  recover  the  duphcate  or 
erroneous  payment  as  follows: 

(i)  Send  a  written  or  electronic  notice 
to  the  financial  institution  to  which  the 
payment  was  directed,  which  notice 
shall  include  the  name  of  the  payee,  the 
account  number,  the  ABA  routing/ 
transit  number,  and  the  date  and 
amount  of  the  erroneous  or  duplicate 
payment  that  was  not  returned.  See 
paragraphs  (b)(3)(ii)  and  (5)(ii)  of  this 
section.  Upon  receipt  of  this  notice,  the 
flnancial  institution  shall  inunediately 
return  to  the  appropriate  Federal 
Reserve  Bank  the  total  amount 
remaining  in  the  account  to  which  the 
payment  was  deposited  up  to  the  total 
amount  of  the  erroneous  or  duplicate 
payment.  If  the  institution  is  unable  to 
return  all  or  part  of  a  duplicate  or 
erroneous  payment,  because  the  account 
to  which  it  was  credited  does  not  have 
sufficient  funds  to  cover  a  debit  of  the 
amout  of  the  duplicate  or  erroneous 
payment,  the  institution  shall 
immediately  notify  the  Department  or 
the  Federal  Reserve  Bank,  and  provide 
the  names  and  addresses  of  all  persons 
who  withdrew  funds  from  the  account 
after  the  date  of  the  duplicate  or 
erroneous  payment. 

(ii).  Where  the  total  amount  of  the 
duplicate  or  erroneous  payment  has  not 
been  returned,  the  Department  or 
Federal  Reserve  Bank  shall  collect  any 
balance  remaining  from  the  person  or 
persons  who  withdrew  moneys  from  the 
account  after  the  date  of  the  duplicate  or 
erroneous  payment.  To  the  extent 
permitted  by  law,  the  collection  action 
may  include  deducting  the  amount 
owing  from  future  payments  madeto 
such  person  or  persons. 

(iii)  If  a  financial  institution  has  not 
fully  complied  with  the  notice  made 
pursuant  to  paragraph  (b)(6)(i)  of  this 
section  within  30  calendar  days  of  that 


notice,  the  Federal  Reserve  Bank  is 
authorized  to  debit  the  amount  of  the 
duplicate  or  erroneous  payment  from 
any  account  maintained  or  utilized  by 
the  financial  institution  at  the  Federal 
Reserve  Bank.  An  institution  designated 
by  a  financial  institution  to  receive 
payment  on  its  behalf,  in  authorizing 
such  flnancial  institution  to  utilize  its 
account  on  the  books  of  the  Federal 
Reserve  Bank,  shall  be  deemed  to 
authorize  such  debit  from  that  account 
The  institution  to  which  payment  has 
been  directed  and  the  owner  who      <—  -. 
designated  the  account  to  which  the 
payment  is  to  be  deposited  shall  be 
deemed  to  have  agreed  to  any  action  to 
effect  recovery  of  a  duplicate  or 
erroneous  payment  under  this 
subsection. 

(c)  Checks.  If  a  payment  is  not  made 
by  direct  deposit  it  shall  be  made  by  a 
check,  drawn  by  a  Federal  Reserve 
Bank,  as  fiscal  agent  of  the  United 
States,  on  the  Federal  Reserve  Bank  in 
its  banking  capacity  ("fiscal  agency 
check"),  or  drawn  by  the  Departmenl  on 
itself  ("Treasury  check").  A  fiscal 
agency  check  is  governed  by  the 
regulations  in  31  CFR  part  355.  A 
Treasury  check  is  governed  by  the 
regulations  and  statutes  apphcable  to 
checks  drav^m  on  the  United  States  or 
desi^ated  depositories  of  the  United 
States  {e.g.,Z\  CFR  Parte  235,  240,  and 
245).  A  check  issued  with  respect  to  a 
security  shall  be  made  payable  to  the 
owner(s)  of  the  security  and  will  be 
mailed  to  the  corcespondence  address  of 
the  T-DAB  account 

(d)  Federal  Reserve  Banks — (1) 
Handling  of  payments.  Each  Federal 
Reserve  Banii  as  fiscal  agent  of  the 
United  States  shall  receiv^payment  in 
accordance  with  the  information 
described  in  paragraph  (b)(l)(i)  of  this 
section,  and  make  th&  payment  to  the 
designated  institution  by  crediting  it  to 
the  account  of  the  designated  institution, 
or  of  its  designee,  in  accordance  with  its 
operating  circular  governing  such 
paymente. 

(2)  Liability.  Each  Federal  Reseve 
Bank  shall  be  responsible  only  to  the 
Department  and  shall  not  be  Uable  to 
any  other  party  for  any  loss  resulting 
from  its  handling  of  paymente. 

(e)  Timeliness  of  action.  If,  because  of 
circumstances  beyond  ite  control,  the 
Department  or  a  Federal  Reserve  Bank 
is  delayed  beyond  applicable  time  limits 
in  taking  any  action  with  respect  to  a 
payment  the  time  shall  be  extended  for 
such  time  after  the  cause  of  the  delay 
ceases  to  operate  as  shall  be  necessary 
to  complete  the  action. 

(f)  Suspension  of  payments.  Upon 
receipt  of  notice  of  a  change  in  the 
status  of  a  designated  account  or  of  the 


owner  of  a  security,  such  as  the  deletion 
of  the  first-named  owner  of  the  security 
from  the  title  of  the  designated  account, 
death  or  incompetency  of  a  natural 
person,  or  dissolution  of  a  corporation, 
the  Department  reserves  the  right  to 
suspend  paymente  and  any  transactions 
with  respect  to  a  security  pending 
receipt  of  satisfactory  evideitce  of 
entitlement 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number .) 

4357,27    n>>n»»stm>nt 

(a)  General.  Upon  the  request  of  an 
owner,  the  redemption  proceeds  of  a 
security  may  be  reinvested  at  maturity 
in  a  new  security  in  the  same  form  of 
registratioa  provided  a  new  security  is 
then  being  offered  by  the  Department 
and  provision  for  reinvestment  is  made 
in  the  offering.  The  new  security  must  be 
in  an  authorized  denominational  amoimt 
and  will  be  issued  in  accordance  with 
the  terms  of  the  offering.  If  the  new 
security  te  issued  at  a  premium  or  with 
accrued  interest  an  additional  payment 
will  be  required  from  the  investor.  If  the 
new  security  is  issued  at  a  discount,  the 
difference  will  be  remitted  to  the  owner. 

(b)  Treasury  bills.  A  request  by  an 
owner  for  a  single  or  successive 
reinvestment  of  a  Treasiuy  bill  must  be 
made  in  accordance  with  the  terms 
prescribed  on  the  tender  form  submitted 
at  the  time  of  purchase  of  the  original 
bill  or  by  a  subsequent  transaction 
request  received  not  less  than  twenty 
(20)  calendar  days  prior  to  the  maturity 
of  tiie  original  bill.  A  request  to  revoke  a 
direction  to  reinvest  the  proceeds  of  a 
bill  must  be  received  by  the  Department 
not  less  than  twenty  (20)  calendar  days 
prior  to  the  maturity  date  of  the  bill.  If 
either  a  request  for  reinvestment  or 
revocation  of  a  reinvestment  request  is 
received  less  than  twenty  (20)  calendar 
days  prior  to  maturity  of  the  original  bill, 
the  Department  may  in  ite  discretion  act 
on  such  request  if  sufficient  time 
remains  for  processing. 

(c)  Issue  date  not  coincidental  with 
maturity  date.  If  the  date  on  which  a 
security  matures  or  is  called  does  jiot 
coincide  with  the  issue  date  of  the 
security  being  purchased  through 
reinvestment  the  Department  may.  at  its 
option,  hold  the  redemption  proceeds  . 
until  the  issue  date  in  the  same  form  of 
registration  as  the  maturing  or  called 
security,  but  no  interest  shall  accrue  or 
be  paid  on  such  funds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  ——.J 

§  357.28    TrVMSCtton  rvQiiMls. 

(a)  General.  Unless  otherwise 
authorized  by  the  Department  a 
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tnnaactian  request  must  be  submitted 
on  a  transaction  request  form.  In  the 
case  of  certain  tra^uaotions  specified  by 
the  Department,  t^  owner's  signature 
on  the  form  must  certified  or 
guaranteed,  as  provided  in  §  357.31.  If 
the  transaction  request  form  is  received 
more  than  six  (6)  faonths  after  its 
execution,  it  wiU  ^ot  be  honored  by  the 
Department  and  Will  be  returned  to  the 
sender  for  further  linstructions. 

(b)  Individuala-*-{\]  General.  A 
transaction  request  must  be  signed  by 
the  owner  of  the  security.  In  addition  to 
any  required  certification,  a  transaction 
request  form  exeqited  by  a  person  by  a 
marie  [e.g..  "(X]")^m\ai  be  witnessed  by 
a  disinterested  pefson.  The  following 
language  should  be  added  to  the  form 
and  be  signed  by  (he  witness: 
"Witnew  to  tignatuSB  by  mark 
Signature  of  wttneaa 
Address  of  witmss. 


(2)  Change  ofnqme.  If  an  individual's 
name  has  been  changed  from  that 
appearing  in  the  r^stration.  the 
individual  should  sign  both  names  to  the 
transaction  reque^  form  and  state  the 
manner  in  which  t|ie  change  occurred. 

Example:  Det>orah  L  Cains,  changed  by 
order  of  court  from  pebotah  G.  0%ien. 

The  individual  must  provide  evidence, 
such  as  a  oertifiedlcopy  of  a  court  order, 
which  confirms  the  change,  unless  it  is 
indicated  that  the  change  of  name 
resulted  from  mar^age. 

Example:  Catherinp  M.  Cole,  changed  by 
marriage  from  Catherine  T.  Murray. 

(3)  Natimxl guanjlians.  A  transaction 
request  involving  «  security  registered  in 
the  name  of  a  aatival  guardina  of  a 
minor  may  be  executed  by  the  natural 
guardian.  If  a  security  is  registered  in 
the  names  of  both  parents  as  natural 
guardians  of  a  minpr,  both  must  execute 
a  transaction  request.  However,  the 
Department  will  n(  it  honor  a  transaction 
request  by  the  nati  iral  guardian(8): 

(i)  Which  would  transfer  the  security 
to  a  natural  guardi  m  in  his  or  her  own 
right;  or 

(ii)  After  the  De|iartment  receives 
notice  of  the  minoi  's  attainment  of 
majority,  the  disqu  alification  of  a 
natural  guardian,  t  le  qualification  of  a 
legal  guardian  or  similar  representative, 
or  the  death  of  the  minor. 

(4)  Voluntary  guirdians.  A 
transaction  requea  I  involving  a  security 
belonging  to  an  int  ompetent  may  be 
executed  by  a  vok  ntary  guardian,  but 
only  after  approva  by  the  Department 
of  the  voluntary  g»j  ardian's  application 
for  such  designaticn.  See  S  357.21(b)(4). 

(c)  Representati'es — (1)  General.  A 
representative  of  ap  owner's  estate, 
other  than  a  trust e^,  may  execute  a 


UMI 


transaction  request  form  if  the 
representative  submits  to  the 
Department  property  authenticated 
evidence  of  authority  to  act.  The 
evidence  will  not  be  accepted  if  dated 
more  than  six  (6)  months  prior  to  the 
date  of  execution  of  the  transaction 
request. 

(2)  Estates  closed.  If  a  security  is 
registered  in  the  name  of  an  owner  who 
is  deceased  and  whose  estate  has  been 
closed  and  the  respresentative 
discharged,  a  transaction  request  must 
be  made  by  the  person(s)  entitled  to  the 
security,  as  determined  from  the 
pertinent  court  records  or  the  deceased 
owner's  will,  if  any. 

(3)  Estate  not  administered  by  court — 
(i)  Special  provisions  understate  laws. 
If  under  applicable  State  law,  a  person 
is  entitled  to  or  has  been  recognized  or 
appointed  to  administer  the  estate  of  a 
deceased  owner  without  court 
supervised  administration,  that  person 
may  execute  a  transaction  request 
involving  a  security  belonging  to  the 
deceas^  owner,  provided  appropriate 
evidence  of  authority  is  submitted  to  the 
Department 

(ii)  Agreement  of  persons  entitled.  If  a 
legal  representative  of  a  deceased 
owner's  estate  has  not  been  or  is  not  to 
be  appointed,  the  Department  will  honor 
an  application  for  disposition  of  any 
securities  belonging  to  the  deceased 
owner  piuvuant  to  a  written  agreement 
provided  that  the  Department  is 
satisfied  that: 

(A)  All  persons  entitled  to  share  in  the 
decedent's  personal  estate  are  parties  to 
the  agreement; 

(B)  Provision  has  been  made  for 
payment  of  all  the  decedent's  debts;  and 

(C)  The  interests  of  any  minors  or 
incompetents  have  been  protected. 

(d)  Private  organizations — (1) 
Corporations  and  unincorporated 
associations.  A  transaction  request 
involving  a  security  registered  in  the 
name  of  a  corporation  or  an 
unincorporated  association  (either  in  its 
own  right  or  in  a  representative 
capacity),  may  be  executed  by  an 
authorized  person  on  its  behalf.  The 
request  must  be  supported  by  evidence 
of  the  person's  authority  to  act. 

(2)  Partnerships.  A  transaction 
request  involving  a  security  registered  in 
the  name  of  a  partnership  must  be 
executed  by  a  general  partner. 

(e)  Governmental  entities.  A 
transaction  request  involving  a  security 
registered  in  the  name  of  a  State, 
county,  city,  school  district  or  other 
governmental  entity,  public  body  or 
corporation,  must  be  executed  by  an 
authorized  officer  of  the  entity.  The 
request  must  be  supported  by  evidence 
of  the  officer's  authority  to  act. 


(Q  Public  cffioera.  A  transaction 
request  involving  a  security  registered  in. 
the  title  of  a  pubi^c  officer  must  be 
executed  by  the  efficer.  Hie  request 
must  be  supported  by  evidence  of 
inctmibency. 

(g)  Attorneys-in-fact  A  transaction 
request  made  by  an  attorney-in-fact 
must  be  accompanied  by  the  original 
power  of  attorney  or  a  properly 
authenticated  copy.  A  power  of  attorney 
must  be  executed  in  the  presence  of  a 
notary  public  or  a  certifying  individual. 
See  §  357.31.  The  power  of  attorney  will 
not  be  accepted  if  it  was  executed  more 
than  two  (2)  years  before  the  date  of  the 
transaction  request  was  executed, 
unless  the  power  provides  that  the 
authority  of  the  attorney-in-fact 
continues  notwithstanding  the 
incapacity  of  the  principal.  If  two  or 
more  attorneys-in-fact  are  named,  all 
must  execute  the  transaction  request 
unless  the  power  authorizes  fewer  than 
all  to  act  A  transaction  request 
executed  by  an  attorney-in-fact  seeking 
transfer  of  a  security  to  the  attorney-in- 
fact  will  not  be  accepted  imless 
expressly  authorized  by  the  document 
appointing  the  attorney-in-fact 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number .] 

§  357.29    Tbne  required  for  processing 
transaction  request 

For  purposes  of  a  transaction  request 
affecting  the  payment  instructions  with 
respect  to  a  security,  a  proper  request 
must  be  received  not  less  than  twenty 
(20)  calendar  days  preceding  the 
payment  date.  If  the  twentieth  day 
preceding  a  pa}rment  date  falls  on  a 
Saturday,  Sunday,  or  a  Federal  holiday, 
the  last  day  set  for  the  receipt  of  a 
transaction  request  will  be  the  last 
business  day  preceding  that  date.  If  a 
transaction  request  is  received  less  than 
twenty  (20)  calendar  days  preceding  a 
payment  date,  the  Department  may  in  its 
discretion  act  on  such  request  if 
sufficient  time  remains  for  processing.  If 
a  transaction  request  is  received  too  late 
for  completion  of  the  requested    « 
transaction,  the  transaction  request  will 
be  acted  upon  with  respect  to  fiiture 
payments  only. 

S  357.30    Cases  of  delay  or  suspension  of 
payment 

If  evidence  required  by  the 
Department  in  support  of  a  transaction 
request  is  not  received  by  the 
Department  at  least  twenty  (20) 
calendar  days  before  the  maturity  date 
of  the  security  or  if  payment  at  mattuity 
has  been  suspended  pursuant  to 
§  357.28(e),  then  except  as  provided  in 
§  357.27  in  cases  of  reinvestment,  the 
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Departmoit  will  redeem  the  secarity 
and  hold  the  redefflption  proceeds  in  the 
same  form  of  registration  as  the  security 
redeemed  pending  further  disposition. 
No  other  interest  shall  accrue  or  be  paid 
on  such  proceeds  after  the  security  is 
redeemed. 

§357.31    CerWying  indivMinls. 

(a)  General.  The  foUowmg  individuals 
may  certify  signatures  on  transaction 
request  forms: 

(1)  Officers  and  employees  of 
depository  institutions  and  officers  of 
corporate  central  credit  unions  who 
have  been  authorized: 

(i)  Generally  to  bind  their  respective 
institutions  by  their  acts; 

(ii)  Unqualifiedly  to  guarantee 
signatures  to  assignments  of  securities; 
or 

(lii)  To  certify  assignments  of 
securities. 

(2)  Officers  and  authorized  employees 
of  Federal  Reserve  Banks. 

(3)  Officers  of  Federal  Land  Banks. 
Fed««l  Intermediate  Credit  Banks  and 
Banks  for  Cooperatives,  the  Central 
Bank  for  Cooperatives,  and  Federal 
Home  Loan  Banks. 

(4)  Commissioned  officers  and 
warrant  officers  of  the  Armed  Forces  of 
the  United  States  but  only  with  respect 
to  signatures  on  forms  executed  by 
Armed  Forces  personnel,  civilian-held 
employees,  and  members  of  their 
families. 

(5)  Such  other  persons  as  the 
Commissoner  of  the  Public  Debt  or  his 
designee  may  authorize. 

(h)  Foreign  countries.  The  following 
individuals  are  authorized  to  certify 
signatures  on  transaction  request  forms 
executed  in  a  foreign  country: 

(1)  United  States  diplomatic  or 
consular  officials. 

(2)  Managers  and  officers  of  foreign 
branches  of  insured  depository 
institutions. 

(3)  Notaries  public  and  other  officers 
authorized  to  administer  oaths,  provided 
their  official  position  and  authority  is 
certified  by  a  United  States  diplomatic 
or  consular  official  under  seal  of  the 
office. 

(c)  Duties  and  liabilities  of  certifying 
officers— {1)  General.  Except  as 
specified  in  paragraph  (c)(2)  of  this 
sections,  a  certifying  individual  shall 
require  that  the  transaction  request  form 
be  signed  in  the  certifying  individual's 
presence  after  he  or  she  has  established 
the  identity  of  the  person  sericing  the 
certification.  An  employee  who  is  not  an 
officer  would  insert  the  words 
"authorized  signature"  in  the  space 
provided  for  the  title.  A  certifying 
individual  and  the  organizaticm  of  which 
the  certifying  individual  is  an  officer  or 


employee  are  jointly  Hable  for  any  loss 
the  United  States  may  incur  as  a  result 
of  the  individual's  negligence. 

(2)  SignQtun  guaranteed  by 
depository  institution.  The  transaction 
request  form  need  not  be  Executed  In  the 
presence  of  a  certifying  individual  if  he 
or  she  unqualifiedly  guarantees  the 
signature,  in  which  case  the  certifying 
individual  shall,  after  the  signature, 
endorse  in  the  following  form: 
"signature  guaranteed.  First  National 
Bank  of  Smithville,  Smithville,  NH,  by 
A.B.  Doe,  President",  and  add  the  date. 

(3)  Absence  of  signature  guaranteed 
by  depository  institution.  A  transaction 
request  form  need  not  be  actually  signed 
by  the  owner  in  any  case  where  a 
certifying  individual  associated  with  a 
depository  institution  has  placed  an 
endorsement  on  the  form  reading 
substantially  as  follows:  "Absence  of 
signature  by  owner  and  validify  of 
transaction  guaranteed.  Second  State 
Bank  of  Jonesville,  Jonesvtlle,  NC,  by 
B.R.  Butler,  Vice  Presidenr.  The 
endorsement  should  be  dated,  and  the 
seal  of  the  depository  institution  should 
be  added.  This  form  of  endorsement  is 
an  unconstitutional  guarantee  to  the 
Department  that  the  depository 
institution  is  acting  as  attorney-in-fact 
for  the  owner  under  proper 
authorization. 

(d)  Evidence  of  certifying  individual's 
authority.  The  authority  of  a  certifying 
individual  to  act  is  evidenced  by 
affixing  to  the  certification  the 
following: 

(1)  Officers  and  employees  of 
depository  institutions — The 
institution's  seal,  signature  guarantee 
stamp,  or,  if  the  authorized  issuing  agent 
for  U.S.  Savings  Bonds,  a  legible  imprint 
of  the  issuing  agent's  dating  stamp. 

(2)  Officers  and  authorized  employees 
of  Federal  Reserve  AuiAs.— Whatever  is 
prescribed  in  procedures  established  by 
the  Department. 

(3)  Officers  and  employees  of 
corporate  central  credit  unions  and 
other  entities  listed  in  §  357.31(o)(3)— 
The  entity's  seal. 

(4)  Notaries  public  diplomatic  or 
consular  officials.— The  official  seal  or 
stamp  of  the  office.  If  the  cotifyhig 
individual  has  no  seal  or  stamp,  then  the 
official's  position  must  be  certified  by 
some  other  authorized  individual  under 
seal  or  stamp,  or  otherwise  proved  to 
the  satisfaction  of  the  Department. 

(5)  Commissioned  or  warrant  officers 
of  the  United  States  Armed  Forces. — A 
statement  which  set*  out  the  officer's 
rank  and  the  fact  that  the  person 
executing  the  transaction  request  is  one 
whose  signature  the  officer  is  authorized 
to  certify  under  these  regntations. 


(e)  Interested  persons  not  to  act  as 
certifying  individual.  Neither  the 
transferor,  the  transferee,  nor  any 
person  having  an  interest  in  a  security 
may  act  as  a  certifying  individual. 
However,  an  authorize^  officer  or 
employee  of  a  depository  institution 
may  act  as  a  certifying  individual  on  a 
transaction  request  for  transfer  of  a 
securify  to  the  institution,  or  any  request 
executed  by  another  individual  on 
behalf  of  the  institution. 

{357.32    Submission  of  transaction 
rsqussts;  furttier  information. 

Transaction  requests  and  requests  for 
forms  and  information  may  be  submitted 
to  any  Federal  Reserve  Bank  or  to  the 
Bureau  of  the  Public  Debt  T-^AB. 
Washington,  DC  20239-0001.  The 
Federal  Reserve  Banks,  as  fiscal  agents 
of  the  United  States,  are  authorized  to 
perfoim  such  functions  as  may  be 
delegated  to  them  by  the  Department  in 
order  to  carry  out  the  provisions  of  this 
Part  The  bcations  of  the  Federal 
Reserve  Banks  are: 

Federal  Reserve  Bank  and  Location 

Boston.  Boatoa  Massachusets 

New  York,  New  York,  New  York 
Buffak)  Branch.  Boffaki,  New  York 

Philadephia,  Philadelphia.  Pennsylvania 

Cleveland,  Cleveland,  Ohio 
Cincinnati  Branch.  Cincinnati,  Ohio 
Pittsburgh  Branch.  Pittsburgh.  Pennsylvania 

Richmond,  Richmond.  Virginia 
Baltimore  Branch.  Baltimore,  Maryland 
Charlotte  Branch,  Charlotte,  North  Carolina 

Atlanta,  Atlanta,  Ceorgia 
Birmingham  Branch,  Birmingham,  Alabama 
lacksonville  Branch,  JacluonviUe,  Ftorida 
Miami  Branch,  Miami,  Florida 
Nashville  Branch,  Nashville,  Tennessee 
New  Orleans  Branch.  New  Orleans. 
Louisiana 

Chicago,  Chicago.  Ulinois 
Detroit  Branch.  Detroit  Michigan 

St  Louis,  St  Louis,  KGssouri 
Little  Rock  Branch,  Little  Rock,  Aikansaa 
lA)ui8ville  Branch.  Louisville.  Kentucky 
Memphis  Branch,  Memphis,  Tennessee 

Minneapolis,  Minneapolis,  Minnesota 
Helena  Branch,  Helena,  Montana 

Kansas  City,  Kansas  City,  Missouri 
Denver  Branch,  Denver,  Colorado 
Okalhoma  City  Branch,  Oklahoma  Qty, 

(Mahoma 
Omaha  Branch,  Omaha.  Nafacaalca 
Dallas,  Dallas,  Texas 
El  Paso  Branch.  El  Paso,  Texas 
Hotwton  Branch.  Houston.  Texas 
San  Antonio  Branch.  San  Antanio,  Texas 
San  Francisco,  San  Francisco,  Cahfomia 
Los  Angeles  Branch,  Los  Angeles, 

Calffornia 
Portland  Branch,  Pbrtlend,  Oregon 
Salt  Lake  Ci^y  Branch,  Sah  Lake  City,  Utah 
Seattle  Branch,  Seattle,  Washington 
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I  Provisions 


}  3S7«^9    Suppismsnts,  Mnsnorosiits  or 


§SS7.40 

In  any  case  or  i 
arising  under  the^ 
Secretary  of  the ' 
may  require  sue 
and  a  bond  of  ind 


I  fe^uimiMfitSb 

ay  class  of  cases 
I  regulations,  the 
easury  ("Secretary") 
^additional  evidence 
enmity,  with  or 
without  surety,  ai  may  in  the  judgment 
of  the  Secretary  be  necessary  for  the 
protection  of  the  Interests  of  the  United 
States. 

(Approved  l>y  the  Office  of  Management  and 
Budget  under  cootrsl  number ) ' 

S  357^1    Welver  of  reQulalloosL 

'   The  Secretary  leserves  the  right,  in 
the  Secretary's  discretion,  to  waive  any 
provi8ion(8)  of  th#se  regulations  in  any 
case  or  class  of  cases  for  the 
convenience  of  the  United  States  or  in 
order  to  relieve  ahy  person(s)  of 
unnecessary  hardship,  if  such  action  is 
not  inconsistent  With  law,  does  not 
impair  any  existing  rights,  and  the 
Secretary  is  satisfied  that  such  action 
will  not  subject  tl^e  United  States  to  any 
substantial  expense  or  liability. 

$357.42    Praeervabon  of  existing  rights. 

Nothing  contaii  led  in  these  regulations 
shall  limit  or  rest  ict  existing  rights 
which  holders  of  lectirities  issued  before 
the  effective  datejof  this  part  may  have 
acquired  under  the  circulars  offering 
such  securibes  fo^  sale  or  under  the 
regulations  in  forf:e  at  the  time  of 
acquisition. 

§347.43 


The  Department  and  the  Federal 
Reserve  Banks  mby  rely  on  the 
information  provided  in  a  tender  or 
transaction  request  form  and  are  not 
required  to  verifV  the  information.  The 
Department  and  ne  Federal  Reserve 
Banks  shall  not  be  liable  for  any  action 
taken  in  accordance  with  the 
information  set  o|it  in  a  tender  or 
transaction  request  form  or  evidence 
submitted  in  support  thereof.  In  the 
event  that  the  Da>artment  or  a  Federal 
Reserve  Bank  is  triable  to  make  a 
payment  when  dtfe,  the  liability  of  the 
United  States  and  the  Reserve  Bank  is 
limited  to  the  ami  lunt  of  the  paymenL 

S3S7.44    UabWy  or  transfers  to  and  from 
T-OAB. 

A  depository  oi '  sending  institution 
that  transfers  to,  >r  receives,  a  security 
from  T-DAB  is  df  emed  to  be  acting  as 
agent  for  its  oistQmer  and  agrees 
thereby  to  indemnify  the  United  States 
and  the  Federal  I  eserve  Banks  from  any 
claim,  liability,  oi  loss  resulting  from  the 
transaction. 


The  Secretary  may,  at  any  time, 
prescribe  additional  supplemental 
amendatory  or  revised  regulations  with 
respect  to  securities. 

[FR  Doc.  85-^8131  Filed  ll-2»-e5;  8:45  am] 
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ENVIRONIIENTAL  PROTECTION 
AGENCY  V'"^' 

40CFRPart6O 

{AO-fRt.-2932-3] 

Standards  of  Parfortnanca  for  Naw 
Stationary  Sourcaa;  Induatrfal- 
Commardai-lnatltutional  Staam 
Generating  Units 

AQOKv:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  Rule;  correction. 

SUIMIARV:  This  notice  corrects  an 
omission  to  the  June  19, 1984  (49  FR 
25102).  which  proposed  standards  of 
performance  for  Industrial-Commercial- 
Institutional  steam  generating  units 
(Subpart  Db).  Because  of  an  oversight, 
the  proposal  of  Subpart  Db  did  not 
include  a  proposed  amendment  of 
Subpart  D  NO.  standards  concerning 
nitrogen  oxides  (NOJ  emission 
standards  for  steam  generating  units 
firing  mixtures  of  natural  gas  and  wood 
residue.  This  amendment  would  make 
the  Subpart  D  NO,  standards  for  these 
fuels  consistent  with  the  NO,  standards 
proposed  on  June  19, 1984.  Today's 
notice  would  correct  that  oversight. 
DATES:  Comments.  Comments  must  be 
received  by  February  18, 1986. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  23, 1985.  a  public 
hearing  will  be  held  on  January  16. 1986, 
beginning  at  10:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  Ms.  Shelby  Joumigan  at  (919) 
541-5578  to  verify  that  a  hearing  will  be 
held 

Request  to  Speak  at  Hearing.  Persons 
wishhig  to  present  oral  testimony  must 
contact  EPA  by  December  23, 1985. 
AOonessES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  U.S.  Environmental  Protection 
Agency,  401  M  Sti^et,  SW,  Washington. 
D.C  2046a  Attention:  Docket  No.  A-79- 
02. 

Docket-  Docket  No.  A-79-02. 
containing  supporting  information  used 
in  developing  the  Subpart  Db  proposal, 
is  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4.-00  p.m.. 


Monday  through  Friday,  at  EPA's    r    . 
Central  Docket  Section,  West  Tower 
Lobby.  Gallery  1,  Waterside  Mall.  401  M 
Street.  SW.  Washington.  D.C.  20460.  A 
reasonable  fee  may  be  charged  for  -      - 
copying.  -  <A  . 

FOR  nifrracR  infoiumation  contact: 

Mr.  Fred  Porter  or  Mr.  Walter  H. 
Stevenson.  Standards  Development'^-   .■    ' 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13).  U.S»  '"^r 
Environmental  Protection  Agency,  y*W.^'^' 
Research  Triangle  Park,  N.C  27711,  r^*'. 
telephone  (919)  541-5624.  ' "  '■^■ 

suppuementahy  information: 
Background 

On  June  19, 1984,  standards  of         .    r., 
performance  were  proposed  for        .......  « 

Industrial-Commercial-Institutional 
steam  generating  units  (Subpart  Db;  49 
FR  25102).  The  proposed  standards 
included  emission  limits  for  a  number  of 
fuels  and  pollutants  including  NO,  ■.-  «  :. . 
emission  limits  for  steam  generating  '  .'.  >-!^ 
units  firing  mixtures  of  natural  gas  and  i-i 
wood 

The  NO,  standard  proposed  for  steam 
generating  imits  firing  mixtures  of 
natural  gas  and  wood  is  129  ng/J  (0.3  lb/ 
million  Btu)  heat  input  and  would  apply 
to  all  steam  generating  units  firing  this 
fuel  mixture  that  are  larger  than  29 
megawatts  (100  million  Btu/hr)  heat 
input  capacity  and  that  commence         '• ':' 
construction  after  June  19, 1984.  For 
steam  generating  units  larger  than  73 
megawatts  (250  million  Btu/hr)  heat 
input  constructed  after  June  19, 1984,  the 
proposed  Subpart  Db  emission  standard 
of  129  ng/J  (0.3  lb/million  Btii)  for 
mixtures  of  natural  gas  and  wood 
supersedes  the  Subpart  D  NO,  emission 
standard  of  66  ng/J  (0.2  lb/million  Btu), 
which  was  adopted  in  1976  (41  FR  5139) 
and  covered  units  constructed  after 
August  18. 1971.  The  Subpart  Db 
emission  standard  of  129  ng/J  (0.3  lb/ 
million  Btu)  is  based  on  a  review  of  data 
that  was  not  available  in  1976  when  the 
Subpart  D  standard  was  adopted. 

Because  of  an  oversight,  the  Subpart 
Db  standards  proposal  on  June  19, 1984, 
did  not  include  a  proposed  amendment 
to  amend  the  Subpart  D  NO,  standards 
for  units  firing  mixtiires  of  natiiral  gas 
and  wood  to  the  same  129  ng/J  (0.3  lb/ 
million  Btu)  emission  limit.  Without  such 
a  change,  natural  gas  and  wood-fired 
steam  generating  units  constructed  after 
June  19, 1984  (Subpart  Db),  would  be 
subject  to  a  129  ng/J  (0.3  lb/million  Btu) 
emission  limit  and  older  units 
constructed  between  August  18, 1971. 
and  June  18, 1984  (Subpart  D),  would  be 
subject  to  a  more  restrictive  emission 
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limit  of  86  ng/J  (0.2  lb/million  Btu).  This 
notice  corrects  that  oversight. 

A  discussion  of  the  proposed  Subpart 
Db  NO,  emission  standards  and  their 
associated  technical  data  base  can  be 
reviewed  in  the  Subpart  Db  proposal  (49 
FR  25102).  Additionally,  the  technical 
data  base  supporting  the  Subpart  Db 
proposal  can  be  reviewed  in  Docket  A- 
79-02. 

Dated:  Novemlwr  15. 198S. 
Cbaries  L.  Elkins, 

Acting  Assistant  Administrator. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411  and  7601[a) 

2.  In  40  CFR  60.  §  60.44  is  proposed  to 
be  amended  by  revising  paragraphs 
(a](l]  and  (a](2]  as  follows. 

§  60.44    Standards  for  nitrogen  oxides. 

(a)  *  *  * 

(1)  86  nanograms  per  joule  heat  input 
(0.20  lb  per  million  Btu)  derived  from 
gaseous  fossil  fuel. 

(2)  130  nanograms  per  joule  heat  input 
(0.30  lb  per  million  Btu)  derived  from 
liquid  fossil  fuel,  liquid  fossil  fuel  and 
wood  residue,  or  gaseous  fossil  fuel  and 
wood  residue. 
***** 

[FR  Doc.  85-28428  Filed  11-29-85;  8:45  am] 

BUXING  CODE  tStOSO 


40  CFR  Part  141 
(WH-FRL-2933-7] 

National  Primary  Drinking  Water 
Regulations;  Public  briefing 

agency:  .Environmental  Protection 

Agency. 

action:  Notice  of  Public  Briefing. 

Notice  is  hereby  given  that  a  public 
brieHng  will  be  held  on  the  National 
Revised  Primary  Drinking  Water 
Regulations  beginning  at  9:00  AM  on 
December  19. 1985.  in  the  EPA 
Headquarters  Conference  Room  3.  North 
Conference  Area.  401  M  Street.  SW., 
Washington  D.C.  20460. 

The  purpose  of  the  briefing  is  to 
present  an  overview  of  EPA's  regulatory 
activities  as  part  of  the  National  Revised 
Primary  Drinking  Water  Regulations, 
under  the  Safe  Drinking  Water  Act  (42 
U.S.C.  300  f  et  seq.).  EPA  will  describe 
the  folowing  proposed  regulations: 

•  Proposed  Maximum  Contaminant 
Levels  (MCLs)  and  monitoring/reporting 
requirements  for  8  volatile  organic 


chemicals  (VOCs)  and  monitoring 
requirements  for  51  unregulated  VOCs 
(50  FR  46880). 

•  Notice  of  Availability  and  Request 
for  Comment  on  tetrachloroethylene  (50 
FR  47052). 

•  Proposed  RMCLs  for  11  inorganic 
chemicals.  28  synthetic  organic 
chemicals  and  4  microbiological 
contaminants  (50  FR  46936). 

•  Proposed  MCL.  SMCL,  monitoring/ 
reporting  and  amendment  of  the  interim 
regulation  for  fluoride  (50  FR  47142). 

This  briefing  is  open  to  the  public.  It  is 
not  an  opportunity  for  the  public  to 
present  statements,  although  questions 
concerning  the  regulations  will  be 
answered.  Public  statements  are 
encouraged  at  the  public  meetings  on 
the  regulations,  which  will  be  held  as 
follows: 

•  Proposed  MCL  SMCL,  and 
monitoring  for  fluoride:  December  18, 
1985  at  9:00  AM  in  Room  3906,  EPA.  401 
M  Street,  SW.,  Washington.  D.C.  20460. 

•  Proposeod  MCLs  and  monitoring  for 
VOCs:  January  13  (and  14  if  needed). 
1986,  at  9:00  AM  in  Room  3906,  at  the 
above  address. 

•  Proposed  RMCLs  for  inorganic 
chemicals,  organic  chemicals,  and 
microbiological  contaminants:  January 
28  (and  29  if  needed],  1986.  at  9:00  AM  in 
Conference  Room  1,  at  the  above 
address. 

Any  member  of  the  public  wishing  to 
attend  the  public  briefing  should  register 
in  advance.  Please  contact  Ms.  Towana 
Dorsey,  Office  of  Drinking  Water  (WH- 
550),  Environmental  Proteciton  Agency, 
401  M  Street,  SW.,  Washington,  D..C. 
2046^(202)382-7575. 

Dated:  November  27. 1985. 
Lawrence  ).  Jensen, 
Assistant  Administrator  for  Water. 
(FR  Doc.  85-28723  Filed  11-29-85:  8:45  am] 

WLUNO  CODE  SSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  43 

[CC  Docket  No.  85-346;  FCC  85-601] 

Commission's  Rules  to  Eliminate 
Certain  Reporting  Requirements 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Proposal  Rulemaking. 

SUMMARY:  The  notice  proposes  to 
eliminate  the  filing  of  contracts  with 
FCC  by  non-dominant  carriers  treated 
with  forbearance  and  also  proposes  to 
eliminate  the  routine  filing  of  reports  of 
negotiations  regarding  foreign 


communication  matters,  reports 
regarding  services  not  covered  by  a 
tarifi,  and  reports  of  service  rendered 
free  or  at  reduced  rates.  The  proposed 
action  is  necessary  in  order  to  fiulher 
eliminate  unnecessary  regulatory 
burdens  on  non-dominant  carriers  and 
to  reduce  burdens  on  all  carriers  by 
eliminating  the  filing  of  wasteful  and 
unnecessary  reports.  The  intended 
effects  of  the  proposed  action  are  to 
foster  competition  in  the  marketplace 
and  to  eliminate  unnecessary 
regulations. 

DATES:  Comments  must  be  filed  on  or 
before  December  30, 1985  and  reply 
comments  on  or  before  January  14, 1986. 
AODRSSS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Elcan,  (202)  632-5550. 
SUPPLEMENTARY  INFORMATION: . 

Lists  of  Subjects  in  47  CFR  Fart  43 

Communications  common  carriers, 
Contract  filing  with  FCC.  Foreign 
communications.  International 
agreements  and  treaties.  Reporting  and 
recordkeeping  requirements. 

The  collection  of  information 
requirement  contained  in  this  proposed 
rule  has  been  submitted  to  0MB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  Persons 
wishing  to  comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  Federal  Communications 
Commission. 

Notice  of  Proposed  Rulemaking 

Amendment  of  |  S  43.51. 43.52, 43.53, 43.54 
and  43.74  of  the  Commission's  Rules  To 
Eliminate  Certain  Reporting  Requirements; 
CC  Docket  No.  85-346. 

Adopted:  Noveml>er  13, 1985. 

Released:  Noveml>er  21, 1965. 

By  the  Commission. 

I.  Introduction 

1.  In  this  Notice,  we  are  proposing 
revisions  to  Part  43  of  the  Commission's 
Rules  and  Regulations,  47  CFR  Part  43. 
concerning  the  filing  of  contracts  and 
other  reporting  requirements  pertaining 
to  carriers'  agreements  and  charges. 
This  proposal  provides  for  (1) 
Elimination  of  the  filing  of  contracts  by 
non-dominant  carriers  treated  tvith 
forbearance;  and  (2)  elimination  of 
reports  of  negotiations  regarding  foreign 
communication  matters,  reports 
regarding  services  not  covered  by  a 
tariff,  and  reports  of  service  rendered 
free  or  at  reduced  rates  for  all  carriers. 
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n.  Backsrauad 

2.  Pursuant  to  Pa^  43  of  die 
Conimisston's  Ruiei  and  Regulations, 
communications  co^nmon  carriers  are 
required  to  file  witl^  the  Commission 
contracts  and  repoiits  as  follows: 

Section  43.51:  Contracts  and 
concessions.  Requires  the  filing  of 
contracts  between  terriers  for  (1)  The 
exchange  of  service  s,  (2)  the  interchange 
or  routing  of  traffic  end  matters 
concerning  rates  anjd  division  of  tolls, 
and  (3)  agreements  With  foreign 
governments.  Also  requires  subject 
carriers  to  maintain  on  file  at  their 
offices  contracts  wip  connecting 
carriers.  | 

Section  43.52:  Re^rts  of  negotiations 
regarding  foreign  cdmmunication 
matters.  Requires  the  niing  of  a  monthly 
report  by  each  carrier  engaged  in  foreign 
traffic  covering  all  i^egotiations,  written 
or  oral,  initiated  du^ng  the  previous 
month  with  any  fortign  administration 
or  carriers. 

Section  43.53:  Re]  orts  regarding 
division  of  international  telegraph 
communication  charges.  Requires  the 
filing  of  a  report  by  iany  carrier  engaged 
in  overseas  telegraph  communications 
describing  the  arrai  gements  for  division 
of  tolls  with  the  fon  ign  countries 
involved. 

Section  43.54:  Rej  lorts  regarding 
services  performed  by  telegraph 
carriers.  Requires  tl^e  filing  of  reports  by 
telegraph  carriers  fir  service  that  is  not 
covered  by  a  tariff.  The  services  covered 
by  this  section  inclilde,  for  example, 
communication  service  wholly  within  or 
between  foreign  coantries,  the  leasing  of 
wires  to  other  commimication  carriers, 
errand  service  by  messenger,  time 
service  and  burglarialann  service. 

Section  43.74:  Sendee  rendered  free  or 
at  reduced  rates  pursuant  to  section 
396(h)  of  the  Commnnications  Act. 
Requires  the  filing  qf  reports  of  free  or 
reduced  rates  for  noncommercial 
educational  television  or  radio  services. 

3.  Some  of  the  daja  reported  pursuant 
to  sections  may  no  longer  be  useful. 
Through  the  Competitive  Carrier 
Rulemaking  >  the  Cimmission  has 


'  PoHcy  and  Rules  Conj 
Authohzabon*  for  Com; 
Docket  No.  79-2521.  Noti< 
Rulemaking.  77  FCC  2d 
Order.  85  FCC  2d  1  (1980l 


ling  Rates  and  Facilities 
titive  Carrier  Services  (CC 
of  Inquiry  and  Proposed 
(1979),  First  Report  and 
Further  Notice  of 


Proposed  Rulemaking.  84|FCC  2d  445  (1961).  Second 
Report  and  Order.  91  FCd  2d  59  (1982).  recon..  FCC 
83-69.  released  Mar.  21,  VU,  Second  Further  Notice 
of  Proposed  Rulemaking.  pCC  No.  82-187,  released 
Apr  21. 1982,  Third  Further  Notice  of  Proposed 
Rulemaking.  Mimeo  No.  |3S«7.  released  |une  14. 
1963.  48  FR  2S2S2  ()une  21. 1963).  Third  RepoH  and 
Order.  Mimeo  No.  012.  released  Oct.  6. 1983.  48  FR 
46791  (Oct.  15. 1983).  Foufth  Report  and  Order.  96 
FCC  Zd  SM  (1S83).  FowtH  Purther  Notice  of 
Pinposad  Rutemokiag.  PC  C  at-«2.  raleasad  Mar.  22. 


reduced  or  eliminated  unnecessary 
regulatory  burdens  on  non-dominant 
common  carriers  because  of  a 
determination  that  these  carriers  face 
strong  competition  in  the  marketplace. 
As  to  certain  of  these  non-dominant 
carriers,  the  Commission  concluded  that 
it  could  forbear  from  regulating 
altogether.  The  Commission  concluded 
that  the  complaint  process  under  section 
208  of  the  Commtmications  Act  U.S.C. 
208,  market  forces  and  the  Commission's 
power  to  reimpose  tariff  filing  end 
facilities  authorizating  requirements  if 
necessary  were  sufficient  to  check  these 
carriers'  ability  to  charge  unjust, 
unreasonable  or  discriminatory  rates. 
We  no  longer  require  the  filing  of  tariffs 
by  non-dominant  carriers  treated  with 
forbearance. 

III.  Discussion 

4.  For  the  same  reasons  which  have 
led  us  to  adopt  the  policies  described  in 
the  preceding  section,  we  tentatively 
conclude  that  it  is  within  our  discretion 
to  exempt  non-dominant  carriers  from 
filing  copies  of  contracts.  Section  211(a) 
of  the  Act,  47  U.S.C.  211(a),  requires  that 
every  carrier  file  contracts  with  other 
carriers  affecting  traffic  regulated  under 
the  Act  Section  211(b)  provides  that  the 
Commission  "shall  also  have  authority 
to  exempt  any  carrier  from  submitting 
copies  of  such  minor  contracts  as  the 
Commission  may  determine."  Due  to 
non-dominant  carriers'  lack  of  market 
power,  and  the  competitive  forces  which 
surrotind  them,  we  conclude  that  any 
contract  between  non-dominant  carriers 
can  be  reasonably  interpreted  as 
"minor"  and  thus  subject  to  our 
exemption  power  under  section  211(b).* 
We  further  tentatively  find  that  tfie  costs 
of  filing  those  contracts  and  of 
maintaining  them  in  the  Commission's 
files  outweigh  any  limited  benefits  of 
their  being  on  file.  If  the  party  can 
demonstrate  that  a  limited  category  of 
non-dominant  carrier  contracts  is  not 
minor  within  the  meaning  of  section 
211(b),  we  would  consider  requiring  the 
subject  carriers  to  retain  those  contracts 
on  file  in  their  offices.  See  §  43.51(e)  of 
the  Rules,  47  CFR  43.51. 


1984.  49  PR  11856.  (Mar.  2a  1964).  Fifth  Report  and 
Order.  FCC  84-394.  released  Aug.  27. 1964.  48  FR 
34824  (Sept.  4, 1984),  Sixth  Report  and  Order,  FCC 
84-566.  released  |an.  4. 1965.  50  FR  1215  (]an.  m 
1965),  rev'd  sub  nom.  MCI  Telecommunications 
Corp.  V.  F.CC, No.  85-1030 (DC.  Qr.  1985). 

*  The  legislative  history  of  the  Act  indicates  that 
the  "minor"  contracts  referred  to  in  section  211(b) 
are  any  traffic  contracts  referred  to  in  section  211(a) 
which  the  Commission  determines  to  be  minor.  See 
H.R.  Report  No.  1850.  73d  Cong..  2d  Ses.  (June  1. 
1934).  at  6;  Statement  of  Sosthenes  Behn.  Hearings 
t>efore  H.R.  Comm.  on  Interstate  and  Foreign 
Commerce.  73d  Cong.  2d  Sess.,  on  H.R.  6301,  April 
10. 1934.  at  22a 


5.  Further,  certain  reports  heretofore 
considered  valuable  are  no  longer 
necessary  for  the  Common  Carrier 
Bureau  staff  to  p>erform  its  monitoring  of 
carrier  activities.  This  is  particularly 
true  in  the  case  of  non-dominant  carriers 
which  do  not  have  the  power  to  control 
prices  in  the  marketplace.  The  complaint 
procedures  available  mider  the 
Communications  Act  will  be  more  than 
sufficient  to  obtain  any  information 
needed.  Thus,  the  requiring  of  recurring 
reports  appears  to  be  wasteful  In 
addition,  these  reports  also  seem  to  be 
unnecessary  due  to  lack  of  interest  by 
the  public  in  die  reports.  During  the  past 
three  to  four  years  we  have  had  few  or 
no  requests  from  the  public  to  review 
these  various  reports,  which  leads  us  to 
believe  that  the  preparation  and  routine 
filing  of  such  reports  are  wasteful  and 
unnecessary. 

6.  We  are,  therefore,  soliciting 
comments  on  our  proposal  to  eliminate 
the  requirements  for  filing  of  contracts 
and  reports  by  non-dominant  carriers 
treated  with  forbearance  except  upon 
Bureau  staff  request.*  We  are  unaware 
of  any  reason  why  we  should  continue 
to  require  copies  of  these  documents  to 
be  filed  routinely  with  us. 

7.  We  also  seek  comments  on  the 
proposal  to  eliminate  the  filing  of 
reports  of  negotiations  regarding  foreign 
communication  matters.  It  is  our 
tentative  view  that  these  reports  are  not 
of  substantial  value  to  the  Bureau  staff 
since  any  negotiations  that  result  in  a 
contractual  agreement  can  be  made 
known  to  the  staff  through  the  contract 
if  re()uired  to  be  filed,  or  can  be 
requested  by  the  staff.  The  simple 
notification  that  negotiations  are 
occurring  does  not  seem  to  serve  any 
useful  purpose. 

8.  We  also  seek  comments  on  the 
proposal  to  eliminate  the  requirement 
for  filing  of  reports  regarding  services 
performed  by  telegraph  carriers.  This 
report  has  likewise  become  of  less  value 
to  the  Bureau  staff.  The  services  in 
question  are  provided  by  non-dominant 
carriers  and  the  reports  concerning 
these  services  are  no  longer  needed  by 
the  staff.  In  addition,  the  public  has  not 


'  Further,  we  seek  comments  on  the  revisions  la 
I  43.S3(a)  being  proposed  to  more  accurately 
describe  the  reports  currently  being  prtxvided.  These 
include:  (1)  Substituting  the  word  "toll"  for 
"telegraph"  to  indicate  the  requirement  for  filing 
division  of  tolls  for  voice  and  data  services  as  well 
as  telegraph.  (2)  striking  the  word  "continental"  so 
as  to  inchide  communications  from  Alaska,  Hawaii 
etc  (3)  changing  the  word  "country"  to 
"jurisdiction"  to  more  correctly  describe  points  such 
as  Bermuda  and  Hong  tCong,  and  (4)  adding 
language  to  specify  the  toll  charge  information 
required  to  be  filed,  such  as  accounting  rate, 
settlement  rate  and  currency  data. 
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expressed  any  interest  in  this 
information  during  the  past  several 
years.  Further,  since  the  Commission 
does  not  require  the  filing  of  similar 
reports  by  non-telegraph  carriers,  it  is 
our  tentative  view  that  this  proposed 
elimination  will  further  the  equitable 
treabnent  of  carriers. 

9.  Further,  we  seek  comments 
concerning  the  elimination  of  the 
requirement  for  filing  of  reports  of  free 
or  reduced  rates  for  noncommercial 
educational  television  or  radio  services. 
This  report  appears  to  be  of  little  value 
to  the  Bureau  staff,  and  the  public  has 
not,  in  recent  years,  expressed  sufHcient 
interest  in  the  report  to  warrant  its 
continued  filing. 

10.  Finally,  we  seek  comments  on  any 
other  problems  related  to  the  issues 
presented  here  that  interested  parties 
may  raise. 

11.  Through  this  proceeding,  we  seek 
to  relieve  carriers  of  the  burden  of 
preparing  reports  which  no  longer 
appear  necessary.  We  have  set  forth  in 
the  Appendix  to  this  Notice  those 
specific  rule  changes  that  we  tentatively 
find  to  be  warranted.  The  Commission 
believes  that  the  amendment  of  Part  43 
it  is  proposing  would  be  in  furtherance 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  S  3501  et  seq.  Under  this  Act 
an  agency  is  required  to  review  its  Rules 
and  Regulations  and  determine  whether 
they  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility. 
The  Commission  believes  that  the 
modifications  discussed  in  the  NPRM 
are  in  compliance  with  the  Paperwork 
Reduction  Act  of  1980.  However, 
implementation  of  any  new  or  modified 
requirement  or  burden  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Act 

rv.  Regulatory  Flexibility  Act 
Certification 

12.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  it  is  certified  that 
the  rule  dianges  proposed  in  this 
proceeding  are  exempt  from  application 
of  the  statute  because  they  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  shall  be  provided  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  pursuant 
to  section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605. 

V.  Ordering  Clauses 

13.  Pursuant  to  our  authority  under 
sections  4(i),  4(j),  201-205,  211,  219,  and 
403  of  the  Communications  Act,  47 
U.S.C.  154{i),  1540),  201-205,  211,  219, 
and  403.  it  is  ordered  that  this 


rulemaking  proceeding  is  instituted. 
Comments  on  the  proposed  rule  changes 
shall  be  due  on  December  30, 1985  with 
reply  comments  due  on  January  14, 1986. 

14.  For  purposes  of  this  non-restricted 
notice  and  comment  proceeding, 
members  of  the  public  are  advised  that 
ex  parte  contacts  are  permitted  from  the 
time  the  Commission  adopts  this  Notice 
imtil  the  time  a  pubUc  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
Order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 

In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments  or 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally,  %  1.1231  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  1.1231. 

15.  All  relevant  and  timely  comments 
and  reply  comments  will  be  considered 
by  the  Commission.  In  reaching  its 
decision,  the  Commission  may  take  into 
accoimt  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Order. 

16.  In  accordance  with  the  provisions 
of  §  1.419(b)  of  the  Commission's  Rules 
and  Regulations,  47  CFR  1.419(b),  an 
original  and  six  copies  of  all  comments, 
replies,  pleadings,  briefs  and  other 
documents  filed  in  this  proceeding  shall 
be  furnished  to  the  Commission. 
Members  of  the  public  who  wish  to 
express  their  views  by  participating 
informally  may  do  so  by  submitting  one 
or  more  copies  of  their  comments 
without  regard  to  form  (as  long  as  the 


docket  number  is  clearly  stated  in  the 
heading).  Copies  of  all  filings  will  be 
available  for  pubUc  inspection  during 
regular  business  hours  in  the 
Commission's  Docket  Reference  Room 
(Room  239)  at  its  headquarters  at  1919  M 
Street,  NW.,  Washington,  D.C. 

17.  The  Secretary  of  the  Commission 
shall  cause  a  copy  of  this  Notice  to  be 
published  in  the  Federal  Register. 
Federal  Communications  Commission. 
WilliaiiiI.Tricaik». 
Secretary. 

AppeiKfix — ^Proposed  Rules 

It  is  proposed  to  amend  Part  43  of  the 
Commission's  Rules,  47  CFR  Part  43,  as 
follows: 

1.  Section  43.51  is  revised  to  read: 

$4331    Contract*  and  concesekMW. 

Any  communications  common  carrier 
engaged  in  domestic  or  foreign 
communication,  or  both,  which  has  not 
been  classified  as  non-dominant 
pursuant  to  §  61.12(e)  of  the 
Commission's  Rules  and  which  enters 
into  a  contract  with  another  carrier  must 
file  with  the  Commission  within  thirty 
(30)  days  of  execution,  a  copy  of  each 
contract,  agreement,  concession,  license, 
authorization  or  other  arrangement  to 
which  it  is  a  party  and  amendments 
thereto  with  respect  to  the  following:  (a) 
The  exchange  of  services;  (b)  the 
interchange  or  routing  of  traffic  and 
matters  concerning  rates,  division  of 
tolls,  or  the  basis  of  settlement  of  traffic 
balances;  and  (c)  the  rights  granted  to 
the  carrier  by  any  foreign  government 
for  the  landing,  connection,  installation, 
or  operation  of  cables,  land  lines,  radio 
stations,  offices,  or  for  otherwise 
engaging  in  communication  operations. 
If  the  agreement  is  made  other  than  in 
writing,  a  certified  statement  covering 
all  details  thereof  must  be  filed  by  at 
least  one  of  the  parties  to  the  agreement. 
Each  other  party  to  the  agreement  which 
is  also  subject  to  these  provisions  may, 
in  Ueu  of  also  filing  a  copy  of  the 
agreement,  file  a  certified  statement 
referencing  the  filed  document.  The 
Commission  may  request  any 
commimication  common  carrier  not 
required  to  file  tariffs  and  therefore  not 
subject  to  the  provisions  of  this  section, 
to  submit  such  documents  at  any  time. 

§43.52    [Removed] 

2.  Section  43.52  is  removed. 

3.  Section  43.53  is  revised  to  read: 

§  43.53    Reports  regarding  division  of 
Intemationai  toU  conwnunication  charges. 

(a)  Each  communication  common 
carrier  engaged  directly  in  the 
transmission  of  reception  of 
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cominunicatioiu  betWeeo  tbe  United 
State*  and  any  foreigii  juhsdicticn  must 
file  a  report  with  the  Commission  within 
thirty  (30)  days  of  the:  date  of  any 
arrangenwnt  coocen^ng  the  division  of 
the  total  toy  charges,  including 
accounting  rate,  settitment  rate  and 
currency  data,  on  such  conununicationB 
other  than  transiting.  A  carrier  first 
becoming  subject  to  the  provisions  of 
this  section  must  witliin  thirty  (30)  days 
thereafter,  file  with  tl  e  Cmnmission  a 
report  covering  any  si  ich  existing 
arrangements. 

(b)  In  the  event  that  any  change  is 
made  which  affects  d^ta  previously 
filed,  a  revised  page  i<icorporating  such 
change  or  changes  must  be  filed  with  tke 
Commission  not  later  than  thirty  (30) 
days  from  the  date  the  change  is  made: 
Provided,  however,  that  any  change  in 
the  amount  of  foreign  participation  in 
charges  for  outbound  communications 
or  in  the  respondent'sj  participation  in 
charges  for  inbound  communications 
must  be  Hied  not  latea  than  thirty  (30) 
days  from  the  date  thf  change  is  agreed 
upon. 

(c)  A  single  copy  of  each  such  report 
must  be  filed  ia  a  fom  lat  required  by  die 
(Commission. 

943.54    (Rwnovedl 

4.  Section  43.54  is  r^oved. 
943.74    [Rwaoved] 

5.  Section  43.74  is  removed. 

[FR  Doc  8S-284e4  Filed  ^1-29-85:  a-45  am] 
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FM  Broadcast  Statkx  I 


agency:  Federal  Cominunications 
Commission. 

ACTION:  Proposed  rule . 


RM-5111] 
inC«fton.AZ 


summary:  Action  talu  n  herein  proposes 
the  substitution  of  Qa  is  C  Channel  271 
for  Channel  237A  at  C  iifton.  Arizona, 
and  modification  of  thje  permit  for 
Station  iaqj(FM).  in  rfesponse  to  a 
petition  filed  by  Doub  e  Eagle 
Broadcasting. 

DATES:  Comments  mu  it  be  filed  on  or 
before  January  16. 198  J.  and  reply 
comments  on  or  before  January  31, 1986. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

RM  wmTii—  ayoRMiTWN  contact: 

Nancy  V.  Joyner.  Mass  Media  Bureau, 
(202)  634-653a  I 

SUPPLEMENTARY  WroL 


List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
The.autfiority  citation  for  Part  73 
continues  to  read: 

AutiMMity:  Sections  4  and  303. 48  Stat.  1086. 
as  amended,  1062.  as  amended:  47  U.S.C  154. 
303.  Inteipret  or  apply  sees.  301,  303.  307, 48 
Stat.  1081, 1062.  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statatory  and  executive  order  provisions 
authori^ng  or  interpreted  or  applied  by 
specific  aectieiis  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  S73.202(b), 
Table  of  AUotments.  FM  Broadcast  Sutioos. 
(Clifton.  Arizona}.  {MM  Docket  No.  85-334 
RM-5111]. 

Adopted:  November  4. 1985. 

Released:  November  25, 1985. 

By  the  Chief.  Policy  and  Rules  Division: 

1.  The  Commission  has  before  it  for 
consideration  a  petition  for  rule  making 
filed  by  Double  Eagle  Br&adcasting 
("DEB"),  permittee  of  Station  KXH(FN(f). 
Clifton.  Anaona,  seeking  the 
substitution  of  Class  C  Channel  271  for 
237A  and  modification  of  its  permit 
accordingly.*  Petitioner  indicates  that  it 
will  apply  for  the  channel,  if  allotted. 

2.  C^  advises  that  its  request  results 
from  a  loss  of  its  previously  permitted 
transmitter  site  due  to  flooding.  Since 
other  useable  sites  for  a  Class  A 
operation  are  allegedly  unavailable. 
DEB  claims  that  a  higher  classification 
is  required  to  satisfy  the  requirements  of 
S  73.315(a)  of  the  Coimnission's  Rules 
with  regard  to  city-grade  coverage.  DEB 
adds  that  while  Channel  271  is  the  only 
Class  C  chaimel  available  to  Clifton,  it 
may  also  be  allotted  as  a  Class  C2. 

3.  A  staff  engineering  study  reveals 
that  Channel  271  can  be  allotted  to 
Clifton  consistent  with  the  minimum 
distance  separation  requirements  of 
§73.2t)7(b)  of  the  Commission's  Rules. 

4.  Since  the  proposal  herein  is  located 
within  320  kilometers  tl99  miles)  of  die 
common  U.S.-Mexico  border,  die 
Commission  nmst  obtain  concurrence  by 
the  Mexican  government. 

5.  In  view  of  the  above,  we  shall 
propose  the  substitution  of  Class  C 
Channel  271  to  Cliftoa  Arizona,  as  that 
community's  first  local  broadcast 
service.  Also,  we  shall  propose  to 
modify  die  license  of  Station  KXJJ(FM). 
as  requested  by  Double  Eagle 
Broadcasting,  in  the  event  Channel  271 
is  substituted  for  Channel  237A  at 
Clifton,  Arizona.  However,  in 
conformity  with  Commission  precedent, 
should  another  interest  in  the  Clifton 
proposal  be  shown,  the  mochfication 


could  not  be  made  ualess  at  least  tuie 
additional  equivalent  diannel  is 
available  in  the  community  to 
accommodate  any  other  expression  of 
interest.  See.  Modification  ofFMaad 
TV  Stations,  98  F.C.C  2d  916  (1964), 

6.  Since  tlie  proposal  could  provide  a 
first  wide  coverage  area  broadcast 
service  to  CHfton,  Arizona,  the 
Commission  considers  it  appropriate  to 
elicit  comments  on  the  proposal  to 
amend  the  FM  Table  of  Allotments. 
§  73.202(b]  of  the  Commission's  Rules, 
as  follows: 
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'  Petitioner  also  indicates  that  it  would  accept  a 
Class  Cl  or  CZ  channel  if  we  determine  that  271  it 
unavailable  aa  a  Claaa  C  channel. 


7.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

8.  Interested  parties  may  file 
comments  on  or  before  January  16. 1986, 
and  reply  comments  on  or  before 
January  31. 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  on  their  counsel  or 
consultant,  as  follows:  C.R.  Crisler, 
Double  Eagle  Broadcasting,  c/o  P.O.  Box 
118,  Payson,  Arizona  85547. 

9.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Re'gulatory  Flexibility  Act  of  1960  do  not 
apply  to  rule  making  proceedings.to 
amend  the  FM  Table  of  Allotments, 

9  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.304  and  73,B08(b)  of  tbe 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

10.  For  further  ii^ormation  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  fi-om  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  ooaaments  officially  filed  at 
the  Commission,  or  oral  presentation 
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required  by  the  Coounission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
personfs)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
Federal  Communications  ConunisBion. 
Charles  Sdiolt, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  sections 
4(i).  5(d)(1).  303  (8)  and  (r),  and  307(b]  of  the 
Communications  Act  of  1934,  as  amended, 
and  S  §  0.61,  0.204(b)  and  0.283  of  the 
Commission's  Rules,  it  is  proposed  to  amend 
the  FM  Table  of  Allotments,  i  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  prQposai(8)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(8)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  allotment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporatn  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  allotted  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
Tilings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 

7  hey  will  not  be  considered  if  advanced  in 
reply  conunents.  (See  S  1.420(d)  of  the 
Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  propo8al(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  tills  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  H  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket 

(c)  The  {ihiig  of  a  counterproposal  may  iead 
the  Commission  to  allot  a  different  channel 
that  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable  procedures 
set  out  in  5  5  1  -415  and  1 .420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  AH 
submissicgns  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  <d  such  parties  must 
be  made  in  written  comments,  r^iy 
comments,  or  other  appropriate  pleftdings. 


Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shaU  be  served  on  the  per8on(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  1 1-420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  section  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  other 
documents  shall  be  famished  the 
Comnrission 

6.  Public  Inspection  of  Piling.  All  filings 
made  in  this  proceeding  will  be  available  for 
examinatian  by  intaested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street  NW.,  Washington.  DC. 

[FK  Doc.  85-28501  Filed  11-29-85: 8:45  am] 
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47CFRPart73 

[MM  Docket  No.  85-332;  RM-4945] 

FM  Broadcast  Staflon  in  Ore  Valley,  AZ 

AQENCv:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  allotment  of  Channel  248A  to  Oro 
Valley,  Arizona,  as  that  community's 
first  local  FM  broadcast  service,  in 
response  to  a  petition  filed  on  behalf  of 
Homero  Serapio  Pacheco. 
dates:  Comments  must  be  filed  on  or 
before  January  18, 1986  and  reply 
comments  on  or  before  January  31. 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
TOR  FURTHER  INFORMATION  CONTACT 
Nancy  V.  Joyner.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATWN: 

List  of  Sebjects  in  47  CFR  Pert  73 

Radio  broadcaating. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303, «  Stat  1068,  as 
amended.  1082,  as  amended:  47 IXSXL  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1061, 1082.  as  amended,  1083.  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  ef  Proposed  Rule  Making 

In  the  matter  of  Amendment  of  {  73.202(b), 
Table  of  Allotments,  PM  Broadcast  Stations, 
(Oro  Valley,  Arizona);  [MM  Docket  No.  85- 
332  and  KM-t845). 

Adopted-  November  4, 1988. 
Released:  November  25, 1B86. 


By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  a  petition  for  rule  making 
filed  on  behalf  of  Homero  Serapio 
Pacheco  ("petitioner")  seeking  the 
allotment  of  FM  Channel  248A  '  to  Oto 
Valley,  Arizona,  as  that  community's 
first  local  broadcast  service.  PetitioQer 
indicates  that  he  will  apply  for  the 
channel  if  allotted. 

2.  A  staff  engineering  study  haa 
determined  that  Channel  248A  can  be 
allotted  to  Oro  Valley  consistent  With 
the  minimum  distcuice  separation 
requirements  of  (  73.207  of  the 
Commission's  Rules. 

3.  As  Oro  Valley  is  located  within  320 
kilometers  (199  miles)  of  the  U.&- 
Mexico  border,  the  ComBiiaaioa  mst 
obtain  consent  te  the  {Nroposal  by  tke 
Mexican  govemmenL 

4.  Since  the  proposal  codM  provide  a 
first  local  broadca^  aervics  to  Oro 
Velley,  the  Commission  wiU  invite 
conunents  on  the  proposal  to  »mpr>^j  the 
FM  Table  of  Allotmeets,  f  73,2a2(b)  of 
the  Commission's  Rnles.  aB  kXttomv. 
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5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  is 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted, 

6.  Interested  parties  may  file 
comments  on  or  before  January  16. 1986, 
and  reply  coaiments  on  or  before 
January  31, 1986,  and  are  adviaed  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  xx^  d  such 
conmenta  ahould  be  temi  em  die 
petitioners,  or  their  cormsel  or 
consultant,  as  follows:  Mark  E.  Fields, 
Esq.,  Miller  and  Fields,  P.C..  P.O.  Box 
33003.  Washington.  ELC  20033;  (Counsel 
for  Petitioner). 

7.  Ine  CoBuniaaion  has  ueleieiined 
that  the  relevant  ppomions  of  ^ 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  (he  PM  Table  of  ADotmenta. 


■  Petilisner  propoMd  ChauMl  271A  ■!«(•  V^lsy. 
However,  that  piopoMJ  conflicts  wHh  a  leqassl  ts 

subsUtute  Channel  271  ior  237A  at  Cliflaa,  i 
(RM-5111).  A  staff  engineering  (tudy  i 
that  no  other  channel  it  available  to  Clifioa.  wliib 
Channel  2<8A  is  alternately  available  at  Oro  Valley. 
Accordingly,  we  have«ui»tituted  that  rh«nn«l  fgt 
consideraUon  herein. 


48428 


Federal  Register  /  Vol  50.  No.  231  /  Monday,  December  2,  1985  /  Proposed  Rules 


*  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatbry  Flexibility  Act  Do 
Not  Apply  to  RulelMaking  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rul^s,  46  FR  11549, 
published  FebniaiV  9, 1981. 

8.  For  further  innrmation  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner.  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  fibm  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until . 
the  raaher  is  no  longer  subject  tQ       "1  * 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Cominission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  v  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  commetts  officially  Hied  at 
the  Commission,  or  oral  presentation 
required  by  the  Conunission.  Any 
comment  which  hais  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  s^iall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  bee*  served  on  the 
per8on(8)  who  fileq  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  tl  e  proceeding. 

Federal  Communications  Commission. 
OiariM  Scfaott. 

Chief.  Policy  andRutfs  Division.  Mass  Media 
Bureau. 

Appraifix 

1.  Pursuant  to  auth()rity  found  in  sections 
4{i).  5(d)(1).  303  (g)  and  (r).  and  307(b)  of  the 
Communications  Actlof  1934.  as  amended, 
and  SS  0.61.  a204(b)  Snd  0.283  of  the 
Commission's  Rules,  it  is  proposed  to  amend 
the  FM  Table  of  Allotments,  i  73.202(b)  of  the 
Commission's  Rules  ind  Regulations,  as  set 
forth  in  the  Notice  ofyProposed  Rule  Making 
to  which  this  Appen<|ix  is  attached. 

2.  Showings  Requined.  Comments  are 
invited  on  the  propo8Bl(s)  discussed  in  the 
Notice  of  Proposed  R^ile  Mailing  to  which 
this  Appendix  is  atta^ed.  Proponent(8)  will 
tte  expected  to  answAr  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  allotment  is  also 
expected  to  file  comi^ents  even  if  it  only 
resubmits  or  incorpo^tes  by  reference  its 
former  pleadings.  It  sliould  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  allotted  and.  if  auti orized.  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request] 

3.  Cut-off  Procedures.  The  following 
procedures  will  govetn  the  consideration  of 
filings  in  this  proceecftng. 

(a)  Counterproposas  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  cc  mments,  so  that  parties 
may  comment  on  theti  in  reply  comments. 
They  wrill  not  be  conMdered  if  advanced  in 
reply  commenU.  (See  {  1.420(d]  of  the 
Commission's  Rules.) 


(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposat(s)  in 
thisWo</c8.  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  allot  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments; 

•  Service.  Pursuant  to  applicable  procedures 
feet  out  in  {§  1.415  and  1.420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  R\e  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  ttiis  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  per8on(s) 
who  filed  comments  to  whiclKthe  reply  is 
directed.  .Such  comments  and  ret>(v  comments 
shall  l>e  accompanied  by  a  certifirate  of 
service.  (See  i  1.420 (a),  (b)  and {c]dt the 
Commission's  Rules.)  \ 

5.  Number  of  Copies,  in  accordancc^with 
the  provisions  of  {  1.420  of  the  Commission's 
Rules  and  Regulations,  an  original  anq  four 
copies  of  all  comments,  reply  commenls, 
pleadings,  briefs,  or  other  documentsshall  be 
furnished  the  Commission.  / 

6.  Public  Inspection  of  Filings.  All/ilings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  dfuring 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street  NW.,  Washington,  DC. 

[FR  Doc.  85-28S03  Filed  11-29-85;  8:45  am] 
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47CFRPart73 

IMM  Docket  Na  8»-333;  RM-4M6] 

FM  Broadcast  Station  in  Bedford,  NH 

aqency:  Federal  Communications 
Commission.  ... 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
allotment  of  FM  Chaimel  243A  to 
Bedford,  New  Hampshire,  in  response  to 
a  petition  filed  by  Richard  Taylor.  This 
allotment  could  provide  a  first  FM 
service  to  the  community. 
DATES:  Comments  must  be  filed  on  or 
before,  January  16, 1986,  and  reply 
comments  on  or  before  January  31, 1986. 
AOORESS:  Federal  Commimications 
Commission.  Washington,  DC  20554. 
FOR  RIRTHER  MRMWUTION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-653a 


BEST  COPY  AVAILABLE 


SUPPLEMCNTARV  MRMUNATION: 

List  of  Subjects  in  47  CFR  Part  73     .  ^^;   ,^^- 
Radiobroadcasting.  .'i:i:v.  '  ,• 

The  authority  citation  for  Part  73  :,    ' .' 

continues  to  read:  ..... 

Autfiority:  Sees.  4  and  303, 48  Stat  1066,  as 
amended.  1062,  as  amended:  47  U.S.C.  154. 
303.  biterpret  or  apply  sees.  301,  303,  307, 48 
Stat.  1081, 1082.  as  amended.  1083,  as 
amended.  47  VS.C.  301.  303.  307.  Other    '^  * '.-'  - 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  PnqxMed  Rule  Making 

In  the  matter  of  amendment  of  S  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations. 
(Bedford.  New  Hampshire):  [MM  Docket  Na 
85-333  and  RM-49B61. 

Adopted:  November  4. 1985.  ~  ' 

Released:  November  25, 196S. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  has  been 
filed  by  Richard  Taylor  ("petitioner"), 
requesting  the  allotment  of  FM  Chaimel 
243A  to  Bedford,  New  Hampshire,  as 
that  community's  first  local  FM  service.  - 
Petitioner  submitted  information  in 
support  of  the  proposal  and  stated  his 
intent,  personally  or  through  a  related 
organization,  to  apply  for  the  channel  if 
allocated. 

2.  The  chaimel  can  be  allotted 
consistent  with  the  Commission's 
minimum  distance  separation 
requirements  provided  there  is  a  site 
restriction  imposed  of  4.2  kilometers  (2.6 
miles)  southwest  of  Bedford.  The  site 
restriction  will  prevent  a  short  spacing 
to  Station  WXKZ,  Channel  244A. 
Rochester,  New  Hampshire. 

3.  Since  the  allotment  of  Channel 
243A  to  Bedford,  New  Hampshire  is 
within  320  kilometers  (200  miles)  of  the  " 
common  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  is  reqiured. 

4.  In  view  of  the  fact  that  the  proposed 
allotment  could  provide  a  first  FM 
service  to  Bedford,  the  Commission 
proposes  to  amend  the  FM  Table  of 
Allotinento,  8  73.202(b)  of  the 
Commission's  Rules  for  the  following 
community: 


at, 

PraMM 

PfOpOMd 

fl  II    iMll       li       *'-     ■        1    1  .  ■■  r  -»-  ■-  - 

243A 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 
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Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

6.  Interested  parties  may  file 
comments  on  or  before  January  16, 1986, 
and  reply  comments  on  or  before 
January  31, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Richard  Taylor,  17  Amble  Road. 

Chehnsford.  MA  01824  (petitioner) 
Early  D.  Monroe,  EDM  &  Associates, 

1110  Vermont  Avenue,  N.W.,  Suite 

1130.  Washington,  D.C.  20005. 

(consultant  to  the  petitioner) 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  PR  11549, 
published  February  9, 1981. 

8.  For  further  information  concemiiig 
this  proceeding,  contact  Kathleen 
Scheuerle,  Muss  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commisson  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
and  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Conununications  Conunission. 

Charies  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  sections 
4(i).  5(d)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Conununications  Act  of  1934,  as  amended, 
and  SS  0.61.  0.204(b)  and  0.283  of  the 
Commission's  Rules,  it  is  proposed  to  amend 
the  FM  Table  of  Allotments.  5  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as  set 


forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached. 

2.  Showings  Required.  Commenta  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(s)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  allotment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  allotted  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  §  1.420(d)  of  the 
Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Conmiission  to  allot  a  different  channel 
than  was  requested  for  any  of  the 
conununities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable  procedures 
set  out  in  f  S  1.415  and  1.420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  t>e  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  {  1.420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  S  1.420  of  the  Commission's 
Rules  and  Regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleading,  briefs,  or  other  documents  shall  be 
furnished  to  the  Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  it  headquarters, 
1919  M  Street,  NW.,  Washington.  DC. 

(PR  Doc.  85-28502  Filed  11-29-85;  8:45  am] 
BnjJNQ  CODE  «712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Spedal  Programs 
Administration 

49  CFR  Parts  192  and  195 

[Docket  Na  PS-87;  Notice  11 

Transportation  of  Gas  or  Hazardous 
UqukJs  by  Pipeline;  Welding 
Requirements 

agency;  Research  and  Spe'Cial  Programs 
Administration  (RSPA),  DOT. 

ACnON:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  RSPA  proposes  to  amend 
Pacts  192  and  195  by  generally 
conforming  requirements  for  welding 
procedure  qualification  and  for  welder 
qualification.  Identical  performance 
standards  are  proposed  for  qualification 
of  welding  procedures  under  both 
regulations,  except  for  retained 
provisions  for  low  stress  level  gas 
pipelines  in  Part  192.  Industry  standards 
incorporated  by  reference  would  be 
retained  for  qualification  of  welders  and 
for  weld  acceptability  standards. 

DATE:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposal.  All  comments  must  be  filed  by 
January  31. 1986.  although  late  filed 
comments  will  be  considered  as  far  as  is 
practicable.  Interested  persons  should 
submit  as  a  part  of  their  %vritten 
comments  all  material  that  is  considered 
relevant  to  any  statement  of  fact  or 
argument  made. 

ADDRESS:  Comments  should  be  sent  to 
the  Dockets  Branch,  Room  8426, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  and  identify  the 
docket  and  notice  numbers.  All 
comments  and  other  docket  material  are 
available  in  Room  8426  for  inspection 
and  copying  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.  each  working  day. 

FOR  FURTHER  INFORMATION  CONTACT 

William  A.  Gloe,  (202)  42ft-2082. 
regarding  the  content  of  this  proposal,  or 
the  Dockets  Branch.  (202)  426-3148. 
regarding  copies  of  the  proposal  or  other 
information  in  the  docket. 

SUPPLEMENTARY  INFORMATKMC 

Background 

This  proceeding  continues  the  process 
of  conforming  the  welding  requirements 
of  Part  192  for  gas  pipelines  and  the 
welding  requirements  for  hazardous 
liquid  pipelines  in  Part  195.  The  two  sets 
of  requirements  were  developed 
separately  at  different  times,  and  in 
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of  compliance  for 
is  rulemaking, 
sections  of  Parts 
tion  of  welding 


some  instances  treat  similar  welding 
matters  differently.  Ii  i  some  cases  a 
welding  matter  is  trei  ited  by  one  set  of 
standards  but  not  the  other.  Certain 
sections,  such  as  thoi  e  pertaining  to 
welders  on  low  stresi  i  pipelines  who 
work  primarily  on  gai  distribution 
systems  are  necessarily  distinct  from  the 
welding  requirement^  for  liquid 
pi(>elines.  However,  i(/here  language 
differences  are  merelv  in  style  or  cannot 
be  explained  on  the  oasis  of  technical  or 
safety  differences  between  gas  and 
Uquid  pipelines,  RSP^  believes  it  would 
be  advantageous  to  conform  the  two 
sets  of  regulations  as|far  as  possible. 
RSPA  and  many  Stat^  agencies  will  be 
enforcing  both  sets  of  standards.  Also, 
many  companies  operate  both  gas  and 
hazautious  liquid  pipelines.  Cooiormity 
would  ease  the  burdi 
all.  One  objective  of 
therefore,  is  to  confoi 
192  and  195  on  qual 
procedures,  qualification  of  welders, 
and  on  preheating  an(l  stress  relieving. 
The  relevant  sectionsj  are  S  §  192.223, 
192.225. 192.227. 192.237, 192.239. 195.214. 
and  195.222.  Other  sections  have  been 
deferred  for  more  stui  ly.  Sections  under 
study  may  be  the  sub  ect  of  future 
rulemaking  proceedir  gs. 

Qualification  of  Weld  ing  Procedures 

Requirements  that  ^velding  be 
performed  under  qualified  written 
procedures  appear  in|§§  192.223(a)  and 
192.225  and  §  195.214(b).  Using 
performance  language,  S  195.214(b) 
requires  that  weldinglbe  "performed  in 
accordance  with  established  written 
welding  procedures  tj^at  have  been 
tested  to  assure  that 
sound,  ductile  welds 
the  requirements  of 
[Subpart  DJ."  On  the 
9  192.225  requires  qu< 
welding  procediu^s 
section  2  of  API  Stan 
Section  IX  of  the  AS 
Pressure  Vessel  Codi 
for  separate  qualiHcabon  when  using 
the  ASME  Code,  and  requires  that  each 
procedure  must  be  recorded,  and  the 
record  retained  and  followed  whenever 
the  procedure  is  used]  Comparing 
§  192.225  with  paragraph  (b)  of 
S  195.214,  the  single  regulatory 
difference  is  a  subtle  indication  of  how 
the  procedures  must  be  qualified,  or 
tested.  The  word  qualified,  as  used  in 
the  industry  standards,  means  "tested." 
API  defines  Qualiffed  Welding 
Procedure  as  follows: 

The  term  "qualified  welding  procedure"  as 
used  in  this  standard  8h|ll  mean  a  tested  and 
proven  detailed  method  by  which  soimd 
welds  having  suitable  mechanical  properties 
can  be  produced 


ey  will  produce 

at  comply  with 
is  subpart 

ther  hand, 
lification  of 

accordance  with 
ard  1104  or 
Boiler  and 

makes  provisions 


The  ASMS  Code  does  not  define 
"qualified  welding  procedure"  directly, 
but  states  the  following  with  regard  to 
the  "Welding  Procedure  Specification" 
(WPS): 

Each  manufacturer  or  contractor  shall 
qualify  the  WPS  by  the  welding  of  test 
coupons,  and  the  testing  of  specimens,  as 
required  in  this  Code,  and  recording  the 
welding  data  and  test  results  in  a  document 
known  as  a  "Procedure  QualiHcation  Record" 
(PQR). 

Section  195.214  uses  the  word  "tested." 
The  only  connotation  of  S  192.225  not 
expressed  by  §  195.214  is  that  the 
industry  codes  incorporated  by 
reference  in  §  192.225  require 
destructive  testing.  Thus,  S  192.225 
provides  for  destructive  testing  in 
qualification  of  the  welding  procedure 
by  reference  to  the  industry  codes,  but 
uses  performance  language  for 
establishment  of  the  procedures.  Both 
Parts  192  and  195  use  the  phrase 
"established  written  welding 
procedures"  as  performance  language 
that  does  not  involve  reference  to  either 
API  1104  or  the  ASME  Code.  Because  of 
the  very  minimal  difference,  therefore, 
in  the  actual  difference  between  the  gas 
and  liquid  regulations.  RSPA  proposes 
to  conform  the  two  by  using  the  same 
performance  language,  by  specifying 
destructive  testing  of  test  welds,  and  by 
stating  the  reqiurements  as  follows: 

Welding  must  be  performed  by  a  qualified 
welder  in  accordance  with  established 
written  welding  procedures  that  have  been 
tested  and  the  quality  of  the  test  welds 
determined  by  destructive  testing  to  meet  the 
acceptability  standards  of  this  subpart. 

The  present  language  regarding 
"sound,  ductile  welds"  would  be 
replaced  by  the  more  direct  reference  to 
the  acceptability  standards  of  the 
subpart.  Requirements  for  weld 
soimdness  are  included  in  the 
acceptability  standards  while  ductility 
is  tested  only  as  part  of  the  welding 
procedure  qualification  (the  guided  bend 
test)  and  specified  in  the  filler  metal 
specification  as  percent  elongation. 
RSPA  believes  that  requirements  for 
ductility  must  be  considered  without 
specific  regulation  in  the  avoidance  of 
weld  cracks.  Because  cracks  are  not 
permitted  in  pipeline  girth  welds,  there 
is  no  further  safety  benefit  in  requiring 
"ductile"  welds  without  defining  the 
estent  of  ductility  necessary  or  (he 
purpose.  The  present  requirement  for 
"sound,  ductile  welds"  does  not  refer 
back  to  destructive  testing  of  the  test 
welds  in  qualification  of  the  procedure. 
By  emphasizing  destructive  testing  and 
by  specifying  the  objective  as  meeting 
the  standards  of  acceptability,  RSPA 
believes  that  both  regulations  can  be 


more  readily  understood  and  that  safety 
will  be  enhanced. 
Paragraph  (c)  of  9  192.225  now  reads: 

(c)  Each  welding  procedure  must  be 
recorded  in  detail  during  the  qualifying  tests. 
This  record  must  be  retained  and  followed 
-whenever  the  procedure  is  used. 

There  are  similar  requirements  for 
welding  procedures  under  Part  195  (the 
last  sentence  of  9  195.214):  "Detailed 
records  of  these  tests  must  be  kept  by 
the  operator  involved."  Again,  RSPA  is 
concerned  with  the  unnecessary 
difference  between  Parts  192  and  195. 
and  proposes  that  these  similar 
requirements  for  welding  procedures 
under  both  regulations  be  restated  as: 

Each  welding  procedure  must  be  recorded 
in  detail,  incHiding  the  results  of  the 
qualifying  tests.  This  record  must  be  retained 
and  followed  whenever  the  procedure  is 
used. 

Although  the  language  would  be  more 
complete  for  both  regulations,  RSPA 
feels  that  this  proposed  restatement  of 
existing  requirements  would  impose  no 
additional  burden  on  the  industiy  than 
the  current  regulations. 

Qualification  of  Welders 

Requirements  for  qualification  of 
welders  are  provided  by  paragraph  (b) 
of  9  192.223.  and  9  192.227.  and 
9  192.222.  Paragraph  (b)  of  192.223  was 
discussed  in  the  original  issuance  of 
Subpart  E  as  intending  to  convey  the 
meaning  that  welders  are  to  be 
qualified,  or  tested,  in  accordance  with 
API  1104  or  the  ASME  Boiler  and 
Pressure  Vessel  Code  such  that  welders 
will  be  capable  of  performing  welding 
under  the  procedure  to  be  used.  The 
paragraph  now  states: 

(b)  Welding  must  be  performed  by  weldera 
who  are  qualified  under  S  i  192.227  and 
192.229  for  the  welding  procedure  to  be  used. 

Detailed  requirements  are  contained  in 
section  3  of  API  1104  and  in  section  IX 
of  the  ASME  Code,  as  referenced  in 
9  192.227,  to  assure  that  welders  can 
perform  welding  imder  the  required 
procedure.  Section  192.229  specifies 
limitations  on  types  of  welder 
qualification  and  the  need  for  periodic 
requalification  for  gas  pipelines  only 
Part  195  has  no  similar  requirement. 

Because  the  system  used  in  API  1104 
and  the  ASME  Code  permits  a  welder  to 
weld  under  more  than  one  welding 
procedure  without  the  need  for 
requalification,  and  because  paragraph 
(b)  of  9  192.223  can  and  has  been 
misinterpreted  to  require  that  welders 
be  tested  for  each  welding  procedure  to 
be  used,  the  paragraph  can  be 
misleading.  RSPA  proposes  to  delete 
paragraph  (b)  of  9  192.223  because  it 
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merely  references  the  requirements  of 
§S  192.227  and  192.229,  and  to  combine 
the  general  welding  procedure 
requirements  now  in  S  192.223(a]  in 
§  192.225. 

Sections  192.227  and  195.222  are 
intended  to  serve  the  same  purpose, 
with  the  exception  of  paragraph  (c)  of 
S  192.227.  That  paragraph  provides  for 
qualification  of  welders  who  work  on 
low  stress  piping,  such  as  in  distribution 
systems.  No  similar  requirement  is 
necessary  for  Part  195.  In  May,  1984  a 
Notice  of  Proposed  Rulemaking  was 
issued  to  conform  §  195.222  with 
paragraph  (a)  of  S  192.227  by  adding 
section  IX  of  the  ASME  Code  to  Part  195 
for  welder  qualification.  Comments 
were  favorable,  and  in  September,  1984, 
a  Hnal  rule  was  pubUshed  in  the  Federal 
Register  (49  FR  36859.  September  20. 
1984)  Changing  §  195.222  to: 

Each  welder  must  be  qualified  in 
accordance  with  section  3  of  API  Standard 
1104  or  section  IX  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  except  that  a  welder 
qualified  under  an  earlier  edition  than  listed 
in  S  195.3  may  weld  but  may  not  requalify 
under  that  earlier  edition. 

Paragraph  (b)  of  §  192.227  exempts 
welders  from  separate  qualification  for 
differences  in  carbon  or  low  alloy  steels 
being  welded  when  being  qualiHed 
under  the  ASME  Code.  RSPA  believes 
this  paragraph  to  be  imnecessary. 
Material,  within  broad  limits,  is  not  an 
essential  variable  for  welder 
qualification.  Accordingly,  it  is  proposed 
to  delete  paragraph  (b)  of  §  192.227,  and 
to  redesignate  paragraph  (c)  as  (b), 
retaining  the  exception  for  welder 
qualification  on  low  stress  gas  piping. 

Section  192.237,  Preheating. 

While  proposing  to  delete  §  192.237 
from  Part  192  for  conformance  with  Part 
195,  RSPA  believes  that  there  is  an 
unquestionable  need  for  preheating 
certain  steels  for  welding  under 
conditions  that  would  cause  the  weld  to 
cool  too  rapidly.  Preheating  would  be 
necessary  to  prevent  weld  cracking  well 
within  the  chemistry  limits  given  by 
paragraph  (a)  of  §  192.237.  That 
paragraph  states: 

(a)  Carbon  steel  that  has  a  carbon  content 
in  excess  of  0.32  percent  (heat  analysis]  or  a 
carbon  equivalent  (C  +  1/4MN)  of  0.65 
percent  (heat  analysis)  must  be  preheated  for 
welding. 

RSPA  feels  that  this  requirement 
originated  at  a  time  when  it  was 
considered  possible  that  steel  line  pipe 
of  such  high  carbon  content  would  be 
manufactured  and  preheating  would 
certainly  be  required.  In  the 
development  of  the  steelmaking 
technology  for  line  pipe,  however, 
carbon  content  and  carbon  equivalents 


have  been  consistently  reduced  through 
the  years  such  that  there  is  no  danger  of 
encountering  line  pipe  steel  of  the 
composition.  Even  most  pipe  fittings 
have  a  carbon  content  of  less  than  0.32 
percent  even  though  welds  at  fittings  are 
commonly  preheated. 

Paragraph  (b)  of  {  192.237  is  a 
performance  requirement,  stating  that  if 
the  carbon  content  or  carbon  equivalent 
is  less  than  the  limits  given  in  paragraph 
(a),  carbon  steel  must  be  preheated  for 
welding  when- 

.  .  .  preheating  will  alleviate  existing 
conditions  that  would  limit  the  wejding 
technique  or  tend  to  adversely  affect  the 
quality  of  the  weld. 

This  requirement  was  derived  from  the 
1968  edition  of  ANSI  B31.8,  which  stated 
in  part,  "Preheating  may  also  be 
advisable  for  steels  having  lower  carbon 
or  carbon  equivalent .  .  .".  As  above, 
RSPA  believes  that  the  need  for 
preheating  is  definite  under  certain 
conditions  to  prevent  weld  cracking,  and 
that  unnecessarily  vague  language  to 
describe  the  need  does  not  accomplish 
the  intended  purpose.  Standards  of  weld 
acceptability  as  incorporated  in  both 
Parts  192  and  195  prohibit  cracks  in 
pipeline  welds,  and  RSPA  feels  that 
these  incorporated  standards  provide 
more  complete,  adequate  control  for 
preheating  when  it  becomes  necessary. 

Paragraph  (c)  of  {  192.237  now  reads 
as  follows: 

(c)  When  steel  materials  with  different 
preheat  temperatures  are  being  preheated  for 
welding,  the  higher  temperature  must  be 
used. 

Paragraph  826.2  of  the  1968  edition  of 
ANSI  B31.8  specified  the  requirement 

differently  as  follows: 

When  welding  dissimilar  materials  having 
different  preheating  requirements.  The 
material  having  the  higher  preheat 
temperature  shall  govern. 

Dissimilar  materials  are  considered  to 
be  those  having  widely  di^erent 
characteristics  which  is  not  believed 
likely  to  occur  in  pipeline  welding. 
Further,  the  translation  to  "steel 
materials  with  different  preheat 
temperatures"  adds  unnecessary 
confusion  in  view  of  the  need  for 
consideration  of  other  factors  in 
determining  preheat  temperature. 
Therefore,  RSPA  proposes  to  delete  the 
requirement  as  unnecessary  and  to 
consider  the  establishment  of  preheat 
temperature  relative  to  the  material 
being  welded  as  part  of  the  quaUfied 
welding  procedure. 

Paragraph  (d)  of  S  192.237  states  that 
preheat  temperatures  must  be  monitored 
to  ensure  that  the  required  preheat 
temperature  is  reached  before,  and 


maintained  during,  the  welding 
operation.  If  treated  as  part  of  the 
qualified  welding  procedure,  which 
RSPA  believes  is  the  common  practice, 
the  preheat  temperature  is  checked,  and 
the  interpass  temperature  maintained 
and  checked  as  required  by  the 
procedure.  The  paragraph  provides  no 
additional  guidance  or  safety  regulation 
than  would  be  obtained  by  customary 
practice  within  the  industry  and  the 
requirement  for  qualified  welding 
procedures. 

Section  192.239,  Stress  relieving. 

In  accordance  with  the  policy 
determination  to  conform  the  welding 
requirements  of  Parts  192  and  195,  RSPA 
proposes  to  delete  S  192.239. 

Part  195  contains  no  separate  section 
on  stress  relieving  (or  for  preheating), 
does  not  incorporate  section  2  of  API 
Standard  1104  or  section  IX  of  the 
ASME  Code  for  welding  procedure 
qualification  and,  depends  totally  for  its 
enforcement  on  the  performance 
requirements  of  S  195.214  with  regard  to 
stress  relieving.  All  of  the  welding 
variables  for  gas  and  Hquid  pipelines 
being  identical,  RSPA  knows  of  no 
unique  need  for  stress  relievtng  under 
one  regulation  and  not  the  other,  and 
there  have  been  no  safety  problems 
attributable  to  the  absence  of  stress 
reheving  requirements  in  Part  195. 

Industry  welding  standards  with 
which  RSPA  is  famiUar  specify  that 
stress  relieving  shall  be  stated  in  the 
welding  procedure  specification  and 
used  in  qualification  of  the  procedure, 
although  separate  guidance  may  be 
presented. 

The  need  for  stress  relieving  in 
S  192.239  is  primarily  based  on  the  same 
excessively  high  carbon  and  carbon 
equivalent  limits  as  in  S  192.237  for 
preheating.  There  is  no  known 
circumstance  where  the  requirement 
would  apply.  Secondarily,  paragraph  (c) 
refers  to  carbon  steel  pipe  with  a  wall 
thickness  of  more  than  1 V*  inches.  RSPA 
knows  of  no  carbon  steel  pipe  used  in 
pipelines  or  contemplated  for  future 
construction  that  would  have  a  wall 
thickness  of  more  than  iMi  inches.  Third, 
the  section  requires  that  stress  relieving 
be  performed  at  a  minimum  temperature 
of  1,100  degrees  F  for  carbon  steels  and 
at  least  1,200  degrees  F  for  ferritic  alloy 
steels.  Use  of  these  minimum 
temperatures  can  result  in  damaging 
certain  grades  of  pipe,  particularly  some 
controUed-rolled  grades  and  ferritic 
alloys.  Stress  relieving  can  be 
satisfactorily  performed  at  lower 
temperatures,  as  is  allowed  by  the 
ASME  Code.  In  the  view  of  RSPA,  stress 
relieving  is  a  more  complex  subject  than 
indicated  by  the  section  and  would 
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require  considerably  more  technical 
guidance  than  is  pro  vided.  This 
guidance  is  contaim  d  in  industry 
standards  such  as  A  ^SI  B31.8,  the 
ASME  Code,  and  A^ierican  Welding 


Society  publications , 


available  to  operato  "s  and  to  the  pubhc 
The  requirements  of  S  192.239  are  thus 
incomplete  and  migl  t  inhibit 
development  of  the  I  echnology  within 
the  industry. 


Classificatioa 

This  proposal  is 
nonmajor  under 
and  nonsignificant 
Regulatory  Policies 
FR  11034:  February 
economic  impact  of 
minimal  that  further 
unnecessary.  The 
conform  the  weldin; 
gas  and  hazardous 
standards  with 


each  other. 


Regulatory  Flexibilil  y  Act 


c  msidered  to  be 
Exe  cutive  Order  12291 
u  nder  the  DOT 
md  Procedures  (44 
1 6. 1979).  The 
his  proposal  is  so 
evaluation  is 
ch  ange  proposed  is  to 
requirements  of  the 
I^uid  pipeline  safety 


a 


Since  the  impact 
expected  to  be  mini 
certiHes  that  it  will 
significant  economic 
substantial  number 


rial 
rot 


List  of  Subjects 

49  CFR  Part  192 

Pipeline  safety.  Wilding  requirements. 
Incorporation  by  reference. 

49  CFR  Part  195 

Pipeline  safety.  Wilding 
incorporation  by  refe  rence 

In  view  of  the  for? 


and  is  readily 


this  proposal  is 
the  agency 
have  a 
impact  on  a 
'  small  entities. 


requu«ments. 
oing.  RSPA 


proposes  to  amend  49  CFR  192  and  195 
as  follows: 

PART  192-{AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  U.&C  1672;  40  U.S.C.  1804;  49 
CFR  1.53  and  Appendix  A  of  Part  1. 

§192.223    [R«fflov«d] 

2.  By  deleting  §  192.223  in  its  entirety. 

3.  By  revising  §  192.225  to  read: 

§  192.225  ■  Welding  proc«durM. 

(a)  Welding  must  be  performed  by  a 
qualified  welder  in  accordance  with 
established  written  welding  procedures 
that  have  been  tested  and  the  quality  of 
the  test  welds  determined  by  destructive 
testing  to  meet  the  acceptability 
standards  of  this  subpart 

(b)  Each  welding  procedure  must  be 
recorded  in  detail,  including  the  results 
of  the  qualifying  tests.  This  record  must 
be  retained  and  followed  whenever  the 
procedure  is  used. 

4.  By  deleting  paragraph  (b)  of 

§  192.227;  redesignating  the  existing 
paragraph  (c)  as  (b);  and  by  revising 
paragraph  (a)  to  read: 

§192.227    QuaNfication  Of  Wetder*. 

(a)  Except  as  provided  in  paragraph 
(b]  of  this  section,  each  welder  must  be 
qualiHed  in  accordance  with  section  3  of 
API  Standard  1104  or  section  IX  of  the 
ASME  Boiler  and  Pressure  Vessel  Code. 
However,  a  welder  qualified  under  an 
earlier  edition  than  listed  in  Appendix  A 
may  weld  but  may  not  requalify  under 
that  earlier  edition. 


§192.237    [Rotiov^] 
5.  By  deleting  §192.237  in  its  entirety. 

§192.239    [ftamovMll 
e.  By  deleting  §  192.239  in  its  entirety. 

PART  195--(AMENDED] 

7.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  2002: 49  CFR  1.53  and 
Appendix  A  of  Part  1. 

8.  By  revising  §  195.214  to  read: 

§195.214    Welding:  ProowlurM. 

(a)  Welding  must  be  performed  by  a 
qualiHed  welder  in  accordance  with 
established  written  welding  procedures 
that  have  been  tested  and  the  quality  of 
the  test  welds  determined  by  destructive 
testing  to  meet  the  acceptability 
standards  of  this  subpart 

(b)  Each  welding  procedure  must  be 
recorded  in  detail,  including  the  results 
of  the  qualifying  tests.  This  record  must 
be  retained  and  followed  whenever  the 
procedure  is  used. 

§195.222    Welding:  Qualification  Of 


9.  By  revising  the  title  of  S  195.222  to 
read  as  set  forth  above. 

Issued  in  Washington,  D.C.,  on  November 
26, 1985  under  authority  delegated  by  40  CFR 
Part  106.  Appendix  A 

Robert  L.  Pauffiii, 

Director,  Office  of  Pipeline  Safety. 

[FR  Doc.  85-28554  Filed  11-29-85;  8:45  am] 
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This  seclioa  of  the  FH3ERAL  REGISTB^ 
containa  documents  other  than  luie*  or 
proposed  rules  that  are-  appKcabIs  to  the 
pubiic.  Notices  of  hearings  arid 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttwrity,  fMrtg  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttvs  sectioa 


DEPARTMENT  OF  AGfUCULTUflE 

IntMil  to  Aiward  »Coop«rativ« 
AgraMMn^  AfiMricwi  BookMpins 

I  SUWflUUU 

AQENCV:  Office  of  International 
Cooperation  and  Development,  USDA. 

AcnviTV:  Cooperative  Agreement  to 
conduct  a  bi-country  symposium  to 
facilitate  the  exchange  of  research  on 
Africanized  bees  and  honey  bee  mites. 

The  Office  of  International 
Cooperation  and  Development 
announces  the  availability  of  funds  for 
Fiscal  Year  1986  for  a  cooperative 
agreement  with  the  American 
Beekeeping  Federation.  The  purpose  of 
the  relationship  is  to  facilitate  the 
exchange  of  research  on  Africanized 
bees  and  the  honey  bee  mite  among 
participants  from  the  United  States, 
Canada,  and  Mexico.  The  symposium  is 
intended  to  stimulate  the  interchange  of 
information  and  enable  participants  to 
develop  coordinated  strategies  to  deal 
with  the  pests. 

Thi»  activity  is  authorized  by 
international  bilateral  agreements. 

Assistance  will  be  provided  only  to 
the  American  Beekeeping  Federation, 
which  represents  U.S.  packagers 
beekeepers,  producers,  and  other  U.S. 
interests.  The  Federation  has  the 
required  expertise  to  conduct  this 
activity. 

Based  on  the  above,  this  is  not  a 
formal  request  for  applications.  It  is 
estimated  that  approximately  $3,500  will 
be  available  in  Fiscal  Year  1988  to 
support  this  work. 

Information  may  be  obtained  from: 
Richard  J.  Hughes,  Office  of 
International  Cooperation  and 
Development,  Department  of 
Agriculture,  202-382-8006. 


Dated:  r4ovemb«r  28, 198& 

Charia  A.  Roooey, 

Acting  Chiaf.ManagemantServices,  Office  of 
International  Cooperation  and  Development 

[FR  Doc.  85-2850&  Filed  ll-^-aS;  8:45  am| 

aiUJNO  CODE  3410-OP-ll 


FMteraF  Grain  Inspection  Ssrvibe 

Dssiflnstion  Ranswsl  of  Minnnssots 
Depiutmsnt  of  Agriculturs  (MN)  and 

MISMBSippi  UepfllUIISIIl  vT  m.\p  ICUIIUI V 

snd  Cominefco  (MS) 

AOENCV:  Federal  Grain  Inspection 
Service  (FGIS),  USDA. 
Acnoic  Notice. 

summary:  This  notice  annoimces  the 
designation  renewal  of  the  Minnesota 
Department  of  Agrictdture  and 
Mississippr  Department  «»f  Agriculture 
and  Commerce  as  official  agencies 
responsible  for  pjroviding  official 
services  under  die  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  January  1 1986. 
ADDRESS:  James  R.  Conrad,  Chief, 
Review  Branch.  Compliance  Division, 
Fedieral  Grain  Inspection  Service,  U.S. 
Department  of  A^culture,  1400 
Independence  Avenue  SW.,  Room  1647 
South  Building,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202]  447- 
8525. 

SUPPISMCNTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  ot  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  announced  that  Minnesota's  and 
Mississippi's  designations  terminate  on 
December  31, 1985,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
July  1, 1985,  Federal  Register  (50  FR 
27034).  Applications  were  to  be 
postmarked  by  July  31, 1985.  Minnesota 
and  Mississippi  were  the  only 
applicants  for  their  respective 
designations  and  each  applied  for 
designation  renewal  in  the  areas 
currently  assigned  to  those  agencies. 

FGIS  announced  the  applicant  names 


and  requested  comments  on  same  in  the 
August  30, 1985,  Federal  Register  (SO  FR 

35275).  Comments  were  to  be 
postmarked  by  October  15, 1985;  no 
comments  were  received 

FGIS  evaluated  all  available 
information  regaiding  the  designation 
criteria  in  section  7(f)(lXA)  of  the  Act 
and  in  accordance  with  section 
7(f)(1)(B),  determined  that  Minnesota 
and  Mississippi  are  able  to  provide 
official  services  ia  the  geographic  area 
for  which  FGIS  is  renewing  their 
designation.  Effective  January  1, 1986, 
and  terminating' December  31, 1988, 
Minnesota  and  Mississippi  will  provide 
official  inspection  services  and  Class- X 
or  Class  Y  wei^iiiig  services  in  their 
specified  geographic  areas,  which  are 
the  entire  areas  previously  described  in 
the  June  3,  Federal  Regiater. 

A  specified  service  point  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located 
In  addition  to  the  specified  service 
points  within  the  assigned  geoj^phic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
wei^er  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  contact  the 
Review  Branch,  specified  in  the  address 
section  of  this  HoCTce,  to  obtain  a  list  of 
an  agency's  specified  service  points. 
Interested  persons  also  may  obtain  a  list 
of  the  specified  service  points  by 
contacting  the  appropriate  agency  at  one 
of  the  following  addresses: 

Minnesota  Department  of  Agriculture, 

316  Grain  Exchange  Building, 

Minneapolis,  MN  55415 
Mississippi  Department  of  Agriculture 

and  Commerce,  P.O.  Box  1609. 

Jackson.  MS  39205. 

(Pub.  L  94-582.  90  Stat.  2867.  as  amended  (7 
U.S.C.  71  et  eq.]] 
Dated  November  25, 1985. 

J.T.  Abshier, 

Director,  Compliance  Division. 

(FR  Doc.  85-28454  Filed  11-29-85;  &45  am] 
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Requeel  for  Comci  lents  on  DeeigiMrtion 
Applcente  In  the  tteogriphic  Areee 
Currently  Aseignea  to  Quincy  Qraki 
Inepection  ft  WeH;^  Service  (IL) 


AQCNCV:  Federal  i 
Service  (FGIS).  US 
ACTKMC  Notice. 


rain  Inspection 


6UMMAHY;  This  notice  requests 
comments  firom  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assignedlo  Quincy  Grain 
Lnspection  &  Weighing  Service  (Quincy). 
DATE:  Comments  tq  be  postmarked  on  or 
before  January  16, 1986. 
AOoncss:  Commeras  must  be  submitted, 
in  wniting,  to  Lewia  Lebakken,  Jr., 
Information  Resouices  Management 
Branch,  Resources  Management 
Division,  Federal  citiin  Inspection 
Service,  U.S.  DepaiJtment  of  Agriculture, 
Room  0667  South  Biulding,  1400 
Independence  Avenue  SW., 
Washington,  DC  2G£50.  All  comments 
received  will  be  made  available  for 
public  inspection  ai  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)).  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Jq,  telephone  (202) 
S82-173a  i 

SUPFLEaiENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  qe  a  rule  or  regulation 
88  defined  in  Execijtive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regu  ation  do  not  apply  to 
this  action. 

FGIS  requested  a  pplications  for 
official  agency  desi  Ration  to  provide 
cfHcial  services  wii  hin  specified 
geographic  areas  ir  the  September  20, 
1985,  Federal  Regis  er  (50  FR  38146). 
Applications  were  '  o  be  postmarked  by 
October  21. 1985.  V  e  received  two 
applications  for  the  Quincy  area.  Quincy 
applied  for  designa  icn  renewal  in  the 
area  currently  assij  ned  to  that  agency. 
Southern  Illinois  Gi  ain  Inspection 
Service.  Inc..  Fairvi  jw  Heights,  Illinois, 
applied  for  designa  ion  in  a  portion  of 
the  geographic  ares  presently  assigned 
to  Quincy.  This  are  i  includes  only 
Green  County  and  k^lacoupin  County 
(southwest  of  a  str<  ight  line  from  the 
junction  of  State  R<  ute  111  and  the 
northern  Macoupin  County  line 
southeast  to  the  jui  ction  of  Interstate  55 
and  State  Route  16  . 

This  notice  provi  les  interested 
persons  the  opporti  inity  to  present  their 
comments  concemi  ng  the  designation 
applicants.  All  com  ments  must  be 
submitted  to  the  In  ormation  Resources 
Management  Branoi,  Resources 


Management  Division,  specified  in  the 
address  section  of  this  notice. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Registw.  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Pub.  L  94-^582. 90  Stat.  2867.  as  amended  (7 
U.S.C71et5e9.)] 

Dated:  November  25. 1985. 
|.T.  AlMhiv, 

Director.  Compliance  Division. 
(FR  Doc  85-28455  Filed  11-29-85;  8:45  am] 

HLLMQ  CODE  3410-EN-M 


Requeet  for  Designation  Applicants  To 
Provide  Official  Services  In  the 
Geographic  Area  Currentty  Assigned 
to  Ohio  Valley  Grain  Inspection  (IN) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
action:  Notice. 


I  This  notice  announces  that 
there  were  no  timely  applicants  for 
designation  for  the  geographic  area 
currently  assigned  to  Ohio  Valley  Grain 
Inspection  (Ohio  Valley),  pursuant  to  the 
September  20  Federal  Register  notice 
requesting  such  applicants.  FGIS  is 
again  requesting  applications  from 
parties,  including  Ohio  Valley, 
interested  in  being  designated  as  the 
official  agency  to  provide  official 
services  in  the  geographic  area  currently 
assigned  to  Ohio  Valley. 
date:  Applications  to  be  postmarked  on 
or  before  January  2, 1986. 
ADDRESS:  Apphcations  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
Federal  Grain  Inspection  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW..  Room  1647 
South  Building,  Washington.  DC  20250. 
All  applications  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act-specifies  that 
the  Administrator  of  FGIS  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  provide  official 


services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  September  20.        ^ 

1985,  Federal  Register  (50  FR  38146). 
Apphcations  were  to  be  postmarked  by 
October  21. 1985;  we  received  no 
applications  for  the  Ohio  Valley 
designation  postmarked  by  that  date.  As 
a  result,  we  are  again  asking  for 
applications  for  designation  in  the  Ohio 
Valley  geographic  area. 

Ohio  Valley's  designation  terminates 
on  March  31. 1986.  Section  7(g)(1)  of  the 
Act  states  that  official  agencies' 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act. 

The  geographic  area  presently 
assigned  to  Ohio  Valley,  in  the  States  of 
Indiana.  Kentucky,  and  Tennessee, 
pursuant  to  section  7(f)(2)  of  the  Act, 
which  may  be  assigned  to  the  applicant 
selected  for  designation,  is  as  follows: 

In  Indiana:  Daviess,  Dubois,  Gibson, 
Knox  (except  the  area  west  of  U.S. 
Route  41  (150)  from  Sullivan  County 
south  to  U.S.  Route  50),  Pike.  Posey. 
Vanderburgh,  and  Warrick  Counties; 

In  Kentucky:  Caldwell  Christian. 
Crittenden,  Henderson,  Hopkins  (west 
of  State  Route  109  south  of  the  Western 
Kentucky  Parkway).  Logan,  Todd. 
Union,  and  Webster  (west  of  Alternate 
U.S.  Route  41  and  State  Route  814) 
Counties;  and 

In  Tennessee:  Cheatham.  Davidson, 
and  Robertson  Counties. 

Exceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  Ohio  Valley's 
area  which  have  been  and  will  continue 
to  be  serviced  by  Cairo  Grain  Inspection 
Agency:  Hopkinsville  Elevator 
Company,  Inc.,  Hopkinsville;  and  the 
L&N  Railroad  Siding  on  Alternate  U.S. 
Route  41,  5  miles  south  of  Hopkinsville. 
both  in  Christian  Cotmty,  Kentucky. 

Interested  parties,  including  Ohio 
Valley,  are  hereby  given  opportunity  to 
apply  for  official  agency  designation  to     - 
provide  the  official  services  in  the 
geographic  area,  as  specified  above, 
imder  the  provisions  of  section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning  June  1. 

1986,  and  ending  May  31, 1989.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Review  Branch,  Compliance 
Division,  at  the  address  hsted  above  for 
forms  and  information. 
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Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub.  L  94-582.  90  Stat.  2867.  as  amended  (7 
U.S.C  netseq.)) 

Date:  November  25, 1985. 
f.T.  Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  85-2845a  Filed  U-29-B5: 8:45  am| 

BILUNQ  COOE  3410-EN-M 


Request  for  Designation  Applicants  To 
Provide  Official  Services  in  the 
Geographic  Areas  Currently  Assigned 
to  Cedar  Rapids  Grain  Service,  Inc. 
(lA),  Champaign-Danville  Grain 
Inspection  Departments,  Inc.  (11-),  and 
Springfield  Grain  Inspection 
Department  (IL) 

AQCNCV:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
action:  Notice. 

summary:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  three 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties,  including  the  agencies 
currently  designated,  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
each  specified  agency.  The  ofHcial 
agencies  are  Cedar  Rapids  Grain 
Service,  Inc.;  Champaign-Danville  Grain 
Inspection  Departments,  Inc.;  and 
Springfield  Grain  Inspection 
Department. 

DATE:  Applications  to  be  postmarked  on 
or  before  January  2, 1986. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Com-ad,  Chief, 
Review  Branch,  Compliance  Division, 
Federal  Grain  Inspection  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  Room  1647 
South  Building,  Washington,  DC  20250. 
All  applications  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 

8525. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 

determined  not  to  be  a  rule  or  regulation 

as  defined  in  Executive  Order  1229T  and 


Departmental  Regulation  1512<-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  A«t  specifies  that 
the  Administrator  of  FGIS  iis  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applteant  to  provide  official 
services  in  an  assigned  ^ographic  area. 

Cedar  Rapids  Grain  Service,  Inc. 
(Cedar  Rapids),  1114 — 55th  Avenue, 
SW.,  Cedar  Rapids,  lA  52404; 
Champaign-Danville  Grain  Inspection 
Departments,  Inc.  (Champaign-Danville)t 
527  E.  Main  Street.  Danville,  IL  61832; 
and  Springfield  Grain  Inspection 
Department  (Springfield],  1301  North 
Fifteenth  Street,  Springfield,  IL  62702. 
were  each  designated  under  the  Act  as 
an  official  agency  to  provide  inspection 
functions  on  June  1, 1983. 

Each  official  agency's  designation 
terminates  on  May  31, 1986.  Section 
7(g)(1)  of  the  Act  states  that  official 
agencies'  designations  shall  terminate 
not  later  than  triennially  and  may  be 
renewed  according  to  the  criteria  and 
procedures  prescribed  in  the  Act 

The  geographic  area  presently 
assigned  to  Cedar  Rapids,  in  the  State  of 
Iowa,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
applicant  selected  for  diesignatioo;  is  as 
follows: 

Bounded  on  the  North  by  the  northern 
Blackhawk  County  line;  the  northern 
and  eastern  Buchanan  County  lines;  the 
northern  Linn  County  line;  the  northern 
Jones  County  line; 

Bounded  on  the  East  by  the  eastern 
Jones  County  line;  the  eastern  cedar 
County  line  south  to  State  Route  130; 

Bounded  on  the  South  by  State  Route 
130  west  to  State  Route  38;  State  Route 
38  south  to  Interstate  80;  Interstate  80 
west  to  U.S.  Route  63;  and 

Bounded  on  the  West  by  U.S.  Route  63 
north  to  State  Route  8;  State  Route  8 
east  to  State  Route  21;  State  Route  21 
north  to  D38;  D38  east  to  State  Route 
297;  State  Route  297  north  to  V49;  V49 
north  to  Blackhawk  Couiity. 

The  geographic  area  presently 
assigned  to  Champaign-Danville,  in  the 
States  of  Illinois  and  Indiana,  pursuant 
to  section  7(f)(2)  of  the  Act,  which  may 
be  assigned  to  die  applicant  selected  for 
designation,  is  as  follows: 

Bounded  on  the  North  by  the  Iroquois 
County  line  east  to  Illinois  State  Route  1; 
Illinois  State  Route  1  south  to  U.S.  Route 
24;  U.S.  Route  24  east  into  Indiana,  to 
U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 


line;  the  Fountain  County  line  west  te 
Vermillion  County  (in  Indiana);  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  36: 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  lUinois,  to  the  Douglas 
County  line;  the  eastern  Douglas  andl 
Coles  County  lines;  the  southern  Coles 
County  line;  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines:  the 
western  Champaign  County  line  north  to 
Interstate  72;  Intrastate  72  southwest  to 
the  Piatt  Cotmty  line;  the  western  Piatt 
County  line;  the  southern  McLean 
County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  and 
south  from  this  point  north  to  U.S.  Route 
136;  U.S.  Route  136  east  to  Interstate  57; 
Interstate  57  north  to  the  Champaign 
County  line;  the  northern  Champaign 
County  line;  the  western  Vermilion  (in 
Illinois)  and  Iroquois  County  lines. 

The  following  locations,  outside  of  the 
foregoing  contiguous  geographic  area, 
are  presently  assigned  to  Champaign- 
Danville  and  are  part  of  this  geographic 
area  assignment: 

1.  Moultrie  Grain  Association. 
Cadwell,  Moultrie  County,  Illinois; 

2.  Tabor  and  Company,  Weedman 
Grain  Company,  and  Pacific  Grain 
Company.  Farmer  City,  Dewitt  County. 
Illinois; 

3.  Moultrie  Grain  Association, 
Lovington.  Moultrie  County,  Illinois; 

4.  Monticello  Grain  Compmy. 
Monticello,  Piatt  County,  Illinois; 

5.  Pittwood  Grain  Company,  Pittwood, 
Iroquois  County,  Illinois. 

Exceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  Champaign- 
Danville's  area  which  have  been  and 
will  continue  to  be  serviced  by  the 
following  official  agencies: 

Paris  Illinois  Grain  Inspection: 

1.  Miller  Grain  Company,  Newman. 
Douglas  County,  Illinois; 

2.  Miller  Grain  Company,  Oakland, 
Coles  County,  Illinois; 

3.  Cargill  Inc..  Dana.  Vermillion 
County,  Indiana; 

Titus  Grain  Inspection,  Incj 

1.  Bbswell  Grain  Company,  BosweO^ 
Benton  County,  Indiana; 

2.  Dunn  Grain,  Dunn,  Benton  County, 
Indiana; 

3.  York  Richland  Grain  Elevator,  bic.. 
Earl  Park,  Benton  County,  Indiana; 

4.  Raub  Grain  Company.  Raub.  Benton 
County,  Indiana. 

The  geographic  area  presently 
assigned  to  Springfield,  in  the  State  of 
Illinois,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
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applicant  selected  f  it  designation,  is  as  * 
follows: 
Bounded  on  the  ^  orth  by  the  northern 


Schuyler,  Cass,  and 


Menard  Coiinty 


lines;  the  western  L  )gan  County  line 
north  to  State  Route  10;  State  Route  10 
east  to  the  west  sidi !  of  Beason; 

Bounded  on  the  East  by  a  straight  line 
from  the  west  side  of  Beason  southwest 
to  Elkhart  on  Interstate  55;  a  straight 
line  from  Elkhart  southeast  to 
Stonington  on  State  Route  48;  a  straight 
line  from  Stonington  southwest  to  frving 
on  State  Route  16; 

Bounded  on  the  South  by  State  Route 
16  west  to  Interstate  55:  a  straight  line 
&t>m  the  junction  ofjlnterstate  55  and 
State  Route  16  northwest  to  the  junction 
of  State  Route  111  and  the  Morgan 
County  line;  the  sou  them  Morgan  and 
Scott  County  lines. 

Bounded  on  the  West  by  the  western 
Scott,  Morgan,  Cass  and  Schuyler 
County  lines. 

The  following  loci  itions,  outside  of  the 
foregoing  contiguoui  i  geographic  area, 
are  presently  assign  ;d  to  Springfield 
and  are  part  of  this  eeographic  area 
assignment: 

1.  Chestervale  Ele  i^ator  Company, 
Chestervale,  Logan  <  >}unty; 

2.  Pillsbury  Co.,  Fl  orence.  Pike  County; 

3.  East  Lincoln  Fa:  -mers  Grain  Co., 
Lincoln,  Logan  Cour  ty; 

4.  OK  Grain  Comf  any,  Litchfield, 
Montgomery  Count) ; 

5.  Stonington  Coo  »  Grain  Company. 
Stonington,  Christian  County. 

Interested  partiesJincluding  Cedar 
Rapids,  Champaign-Danville,  and 
Springfield,  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  the  geogmphic  areas,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Ait  and  S  800.196(d) 
of  the  regulations  ist  ued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning  June  1. 
1986,  and  ending  M^  31. 1989.  Parties 
wishing  to  apply  forjdesignation  should 
contact  the  Review  $ranch,  Compliance 
Division,  at  the  addiiess  Usted  above  for 
forms  and  informatii  in. 

Applications  and  other  available 
information  will  be  Considered  in 
determining  which  ^plicant  will  be 
designated  to  provic  e  official  services  in 
a  geographic  area 

(Pub.  L  W-582. 90  Stat 
U.S.C  71  et  seg.)] 

Date:  November  25,  ^985 


IT 

Director,  Compliance 
[FR  Doc  85-28457  File< 

■UJNQ  COOC  M10-EN-M 


division. 

11-29-86:  8:45  am] 


2867.  as  amended  (7 


Request  for  Comm«ntt  on  Dosignation 
Applicant  in  a  Portion  of  Iroquois 
County,  IL 

aoency:  Federal  Grain  Inspection 
Service  (FGIS),  USDA. 

action:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicant  for  official  agency  designation 
in  a  portion  of  Iroquois  County,  Illinois, 
previously  assigned  to  Schneider 
Inspection  Service,  Inc.  This  area  is 
currently  being  provided  service  on  an 
interim  basis  by  Champaign-Danville 
Grain  Inspection  Departments,  Inc. 
(Champaign-Danville). 

DATE  Comments-  to  be  postmarked  on  or 
before  January  18. 1986. 

ADDRESS:  Comments  must  be  submitted, 
in  writing,  to  Lewis  Lebakken,  Jr., 
Information  Resources  Management 
Branch,  Resources  Management 
Division.  Federal  Grain  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Room  0667  South  Building,  1400 
Independence  Avenue,  SE..  Washington, 
DC  20250.  All  comments  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  telephone  (202) 
382-173a 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
thereofore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  a  specified 
geographic  area  in  the  September  20, 
1985.  Federal  Register  (50  FR  38147). 
AppUcations  were  to  be  postmarked  by 
October  21, 1985,  and  Champaign- 
Danville  was  the  only  appUcant. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  designation 
appUcant.  All  comments  must  be 
submitted  to  the  Information  Resources 
Management  Branch,  Resources 
Management  Division,  specified  in  the 
address  section  of  this  notice. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

(Pub.  L  94-582, 90  Stat.  2867,  as  amended  (7 
\i.S.C7\et8eq.)) 


Date:  November  25, 1985. 
J.T.Abshier. 

Director,  Compliance  Division. 

[FR  Doc.  85-28458  Filed  11-29-65;  8:45  am] 

StUJNO  CODE  3410-EN-« 


DEPARTMENT  OF  COIMMERCE 

Agency  Form  Under  Review  by  tlM 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 

Title:  Motor  Freight  Transportation  and 

Warehousing  Survey 
Form  Number  Agency — B-514,  B-515; 

OMB— NA 
Type  of  Request-  New  collection 
Burden:  1,250  respondents;  479  reporting 

hours 
Needs  and  Uses:  This  survey  will  be 
used  to  collect  annual  revenue  and 
expense  data  from  employer  firms 
providing  for-hire  trucking  and 
warehousing  services.  The  data  will 
be  used  by  the  Federal  Government 
for  computing  the  national  accounts 
and  for  monitoring  the  course  of 
continued  deregulation;  and  by 
private  industry  for  marketing 
analysis. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Timothy  Sprehe, 
395-4814. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals;  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  November  22, 1985. 
Edward  Michals. 
Departmental  Clearance  Officer. 
[FR  Doc.  85-28509  Filed  11-29-85;  8:45  am] 

■ILUNQ  CODE  3610-07-M 
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Intenuitional  Trade  Administration 

Semiconductor  Technicai  Advisory 
Committee;  Closed  Meeting 

summary:  The  Semiconductor  Technical 
Advisory  Committee  was  initially 
established  on  January  3, 1973,  and 
rechartered  on  January  5, 1984  in     ' 
accordance  with  the  Export  ?^  '■ 

Administration  Act  of  1979  and  the 
Federal  Advisory  Committee  Act 

Time  and  Place:  December  16, 1985  at 
9:30  a.m..  Herbert  C  Hoover  Building, 
Room  6802. 14th  Street  and  Constitution 
Ave..  NW..  Washington,  DC.  -  '■    - 

The  Committee  will  meet  only  in-  -  •  - 
Executive  Session  to  discuss  matters  >  ' 
properly  classifled  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6. 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Acti  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C  552b(c)(l) 
and  are  properly  classiHed  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  November  25, 19B5. 
Milton  M.  Baltas, 

Director,  Technical  Programs  Staff,  Office  of 

Export  Administration. 

[FR  Doc.  85-28513  Filed  11-29-4S:  8:45  am] 

MLUNQ  COOE  3S10-OT-4I 


National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  Hshery  conservation  zone 
under  the  Magnuson  Fishery 


Conservation  and  Management  Act 
(Magnuson  Act  16  U.S.C.  1801  et  aeq.) 
Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington,  DC  20235. 
or,  send  comments  to  the  Fishery 
Management  Council(sj  which  review 
the  application(8),  as  speciHed  below: 

Douglas  G.  Marshall,  Executive  Director, 
%  New  England  Hshery  Management 
Council,  5  Broadway  (Route  1), 
Saugus,  MA  01906,  617/231-0422 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Councfl, 
'■  -Federal  Building  Room  2115, 300  South 
New  Street  Dover,  DE 19901, 302/674- 
2331 
David  H.G.  Gould,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council  Southpark  Building,  Suite  306, 
1  Southpark  Circle,  Charleston,  SC 
29407,  803/571-1366 
Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council,  Banco  De  Ponce  Building, 
Suite  1108,  Hato  Rey,  PR  00818, 809/ 
753-6910 
Wayne  E.  Swinge,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Coimcil,  Lincoln  Center,  Suite  881, 
5401  West  Kennedy  Blvd.,  Tampa,  FL 
33609,  813/228-2815 
Joseph  C.  Greenley,  Executive  Director, 
Pacific  Fishery  Management  Council, 
526  S.W.  Mill  Street  Portland,  OR 
97201.  503/221-6352 
Jim  H.  Branson,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  411  W.  Fourth  Avenue,  Suite 
2D,  Anchorage.  AK  99510, 907/271- 
4060 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council  164  Bishop  Street  Room  1405, 
Honolulu,  HI  96813,  808/523-1368. 
For  further  information  contact  John 
D.  Kelly  or  Shirley  Whitted  (Fees, 
Permits,  and  Regulations  Division,  202- 
634-7432). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publisli  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1986  have  been  received 
between  November  15,  and  November 
22, 1985,  from  the  Governments  shown 
below. 


Dated:  November  2S.  1965. 

Richard  B.  Roe, 

Director,  Office  of  Protected  SpecieM  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Cod*  and  FWMiy 

HtjomHiht^f  yMQWrt 

ABS-ASMIc        Bmntnm 

Nmv     En0ttti,     MW-AAvtfto. 

•ntfSlartti. 

Soudi     AMthte,     QuN     of 

lUiiiPO.  CuMiMi'L 

08A   D»lng      8m     and 

North  PscMc 

MMiiwi  Wwd>  Qraim- 

Mv 

nOA-OuK  of  MmIm 

NortlPMHc 

NWA— NortfNVMl     Atanttc 

Nm>  En^wd.  MdAOwMc. 

OOWL 

SNA    Smh  (B«rtng  8>rt— 1 

NorttiPwHc. 

WOC-PKSilc     QiouiriMi 

Pw:Mc. 

(WMNn0ion,  OraQon  Mid 

crnoirm- 

PBS-PacMe  BMthM  «id 

WMlwn  PbcIIc> 

9hmt». 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


AcMlyoado 


3... 

n. 


CdcNnB,      pfOOSMing 


VmooI  In  wppert  ol  UA  ' 

MttgoMVanlmt 


Jc^tVentuie  - 

Japan 

The  Government  of  Japan  has  applied 
for  fishing  vessel  permits  to  engage  in 
joint  venture  activities  off  Alaska.  The 
applications  request  that  Japanese 
vessels  receive  transshipments  of  U.S. 
harvested  pollock.  Pacific  cod  and 
associated  bycatch  species  in  the  BSA 
and  GOA  fisheries.  The  requested 
species  amount  was  published 
November  21. 1985,  50  FR  48111.  One 
American  partner  is  shown,  Profish 
International,  Inc.,  Seattle,  WA.  A 
contract  is  being  negotiated  with  an 
American  partner  for  the  longline  Pacific 
cod  joint  venture.  The  American  partner 
will  be  identified  at  the  December 
Council  meeting.  In  the  NWA  squid 
fisheries,  1,500  mt  has  been  requested 
for  Illex  as  well  as  Loligo.  The  American 
partner  is  Lund's  Fisheries,  Inc  Cape 
May,NJ. 

Poland 

Supplemental  information  has  been 
received  from  the  Government  of  the 
Polish  People's  RepubUc  hsting 
American  partners  for  the  joffit  venture 
applications  requesting  Alaska  pollock 
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published  November  21. 1985,  50  FR 
46111.  The  partner^  designated  and 
quantities  requestefl  are  as  follows: 
Alaskan  Joint  Ventkire  Fisheries,  Inc., 
Anchorage,  AK  (1 7^500  mt):  Profish 
International.  Inc^  Seattle.  WA.  (15,000 
mt);  and  Quest  Alaska,  Inc.  Coos  Bay, 
OR.  (17.500), 

China 

On  November  2ll  1985.  at  SO  FR  48111, 
NOAA  published  n  atice  of  receipt  of 
applications  from  t^e  Government  of  the 
People's  Republic  df  China  to  conduct  a 
joint  venture  in  the  Gulf  of  Alaska  in 
1985.  The  North  Pacific  Fishery 
Management  Council  recommended 
approval  of  their  ai^lication.  Since  that 
time  Ae  amount  of  ^Ilock  harvest 
available  to  joint  ventures  in  the  Gulf  of 
Alaska  has  been  fujly  utilized  and  the 
PRC  is  amending  its  application  to 
conduct  a  joint  venjure  in  the  BSA 
where  an  amount  of  U.S.  harvested 
pollock  remains  available  for  receipt  by 
foreign  vet  gels.  Sinte  the  North  Pacific 
Council  will  not  revew  the  1985 
application  again,  NOAA  intends  to 
approve  the  PRC's  flevised  application 


for  the  BSA  fishery 


jased  on  the 


Councils  earlier  reo  )mmendation  on  the 
Gulf  of  Alaska  oper  itions. 

USSR 

The  Government  >f  the  Soviet 
Socialist  Republics  las  submitted 
applications  for  per  nits  to  engage  in 
joint  venture  activities  off  Alaska.  The 
species  request  is  fdr  15,000  mt  Pacific 
cod:  2,200  mt  Alaska  pollock;  73,600  mt 
yellowfin  sole;  and  issociated  by  catch 
species  in  the  GOA  land  BSA  fisheries. 
The  American  partiier  identified  is 
Marine  Fisheries  Resources  Company 
International  (MRCl ),  Seattle,  WA 

[FR  Doc  85-28805  FUe  1 11-29-85:  8:45  am) 
HULMecooc  isie-as-ti 


COMMITTEE  rORI  HE 

IMPLEMEWTATIOWlOFTEXTILE 

AGREEMENTS 


Produoedor 


Cotton.  Wool 
Toxtlto  Frodocts 
•n  Ttuillsnd 


Novembar  27. 1865. 

The  Chairman  of  fie  Committee  for 
the  Implementation  bf  Textile 
Agreements  (CITA),iunder  the  authority 
contained  In  E.0. 11B51  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
pubUshed  below  to  fte  Commissioner  of 
Customs  to  be  effective  on  December  2. 
1985.  For  further  information  contact 
Jane  Corwin.  International  Trade 
Specialist,  Office  of  ITextiles  and 


Apparel,  U.S.  Department  of  Ccnnmerce 
(202)  377-421^  •  . 

Background 

The  Governments  of  the  United  States 
and  Thailand  have  agreed  to  fiu-ther 
amend  their  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
July  27,  and  August  8. 1983.  as  amended, 
and  to  extend  it  an  additional  year, 
through  December  31, 1988. 

That  amendment  establishes  a  new 
group  covering  wool  fabric  and  apparel' 
in  Categories  41D-459.  The  1985 
agreement  year  of  the  agreement  as 
further  amended  and  extended  is  being 
changed  to  the  eleven-month  period 
which  began  on  January  1, 1985  and 
extended  through  November  30, 1985  for 
all  cotton  and  man-made  fiber  apparel 
in  Group  H  and  all  wool  fabric  and 
apparel  in  Group  m.  The  1985  agreement 
period  for  all  non-apparel  products 
remain  unchanged.  The  next  agreement 
period  for  Groups  II  and  HI  will  be  the 
thirteen  month  period  which  begins  on 
December  1, 1985  end  extends  through 
December  31, 1980.  The  two  final 
agreement  periods  will  be  the  twelve- 
month periods  beginning  on  January  1, 
1987  extending  through  December  31. 
1987  and  January  1, 1988  extending 
through  December  31, 198& 

The  newly  amended  and  extended 
agreement  establishes  specific  limits  for 
the  following  categories  and  groups  of 
categories  during  the  indicated 
agreement  periods: 


(Januwy  1,  1985- 
NotnmtMr  30. 1B8S) 


Group  I.  CoOon.  Wool 
and  MavMads  Fliar 
Apparel  Products 

330-350,  431-450.  and 
630-650 

331 

334/33S 

338/330 

340 

341 

347/348 

438 

445/446 

631 

634/635 

638 

630 

641 

645/646 

647/646 


AQraamarH  Partod  (Daoambar  1, 
1806-OaoanitMr  31,  1986 


Qroup  II.  CoMon  and  Mi  Mada 
FIbar  Apparel  Products 

330-350  and  630-659 

331 

304/335 

336 

337 

338/339 

340 

341 

»7/346 

631 

634/636 

6S6 

838 

•40 

•(1 

•45/646 

647/848 

«1 

firaap    M.    Wo«    Apparat    and 

FatKic 
410-4M  and  401-468 
484 
436 
442 
44a/ WS 


Limits  for  Categories  336,  337,  434,  442 
and  640  have  been  prorated  to  coincide 
with  the  applicable  ctdl  dates  and  die 
end  of  the  1985  agreement  year 
(November  30, 1985).  The  new  levels  are 


BEST  COPY  AVAILABLE 


listed  in  the  attached  letter  to  the  U.S. 
Customs  Service. 

The  foregoing  eleven-month  limits  for 
Categories  334/335,  338/339,  340,  341, 
347/348.  834/635,  641  and  645/646  have 
been  reduced  by  the  amoimts  of  carry 
forward  used  during  the  agreement  year 
which  began  on  January  1, 1984  and 
extended  through  December  31, 1984. 
The  December  1, 1965  through  December 
31, 1986  Group  II  limit  for  Categories 
330-359  and  630-659,  as  a  group  has 
been  reduced  by  4,625,000  square  yards 
equivalent  according  to  the  amendment 
of  November  25, 1985.  Fiulher 
overshipment  dianges  will  be  made  to 
this  Group  II  limit  when  mere  complete 
data  are  available  on  the  fuU  extent  of 
the  1985  Group  II  overshipment 

Merchandise  in  Category  639, 
exported  during  the  eleven-month  period 
which  began  on  January  1, 1985  and 
extends  through  November  30, 1985 
which  exceeded  the  limit  for  tiiat  period 
will  be  permitted  entry  for  consumption, 
or  withdrawal  from  wharehouse  for 
consumption,  in  the  first  five  months  of 
the  thirteen-month  agreement  period  in 
amounts  not  to  exceed  twenty  percent 
per  month  of  the  thirteen-month  base 
limit  for  that  category.  Imports  in 
Category  639  allowed  to  enter  under  the 
staged  entry  procedures,  that  were 
exported  in  the  eleven-month  period 
which  began  on  January  1, 1985  and 
extends  through  November  30, 1985,  plus 
merchandise  exported  in  the  thirteen 
month  period  which  begins  on 
December  1, 1985  and  extends  through 
December  31, 1986  will  not  together  be 
permitted  to  exceed  the  base  limit 
established  in  the  attached  letter  to  the 
Commissioner  of  Customs. 

A  new  limit  of  3,250,000  square  yards 
equivalent  has  been  established  for 
wool  apparel  and  fabrics  in  Categories 
410-429  and  431-459,  as  a  group  for  the 
thirteen-month  period  which  begins  on 
December  1, 1985  and  extends  through 
December  31, 1986. 

It  was  further  agreed  between  the  two 
governments  that  apparel  of  fibers,  other 
than  cotton,  wool  and  man-made  fibers, 
excluding  silk,  would  be  subject  to  the 
same  provisions,  as  the  cunent 
consultation  provision  of  the  bilateral 
agreement. 

A  decription  of  the  textile  categories 
in  terms  of  T.S,U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FH  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  28622).  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
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Headnote  5.  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  ( 1985). 
Walter  C  Lanahan, 

Chairman.  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Comnnttee  for  ttia  Implamentilion  of  Textile 
AgteeiiMDls 

Commissioner  of  Customs, 
Department  of  the  Treasury,  *". 

Washington,  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
cancels  and  supersedes  the  directive  of 
December  21, 1984  from  the  Chairman  of  the 
Committee  for  the  Implen>entation  of  Textile 
Agreements  concerning  certain  specified 
categories  of  cotton,  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1985  and  extends  through 
December  31. 1985. 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  IS,  1977  and  December  22, 1981; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  July  27 
and  August  8. 1963,  as  amended  and 
extended  on  November  25  and         ,  1985, 
between  the  Governments  of  the  United 
States  and  Thailand;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  December  2, 1985, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man-made 
Hber  textile  products  in  Categories  produced 
or  manufactured  in  Thailand  and  exported 
during  the  periods  indicated  below,  in  excess 
of  the  indicated  restraint  limits: 


Category 

Il^nonlh  reBtiamt  Imtt '  Jarv 
1,  1985-Nov.  30,  1985 

330-359.  431-459  and  630- 

659.  aa  a  group. 

Ml 

76.205,049      square      yards 

aquivalani 
451 .891  dozen  pairs 
55  528  dozen 

334/335...           

X¥l> 

43  750  dozerv 

337"     ....... 

338/339 

340, 

60,428  dozen. 
601,448  dozen. 
106  076  dozen. 

341 

Ill  993  dozea 

347/348 

434« 

tan 

189,473  dozen. 
2,475  dozen 
16.042  dozen 

442* 

445/446 

831 _.. 

834/635 

638 ._ 

639 

«40»    

2,708  dozea 
14.027  dozen. 
184.135  dozen  pan. 
387.758  dozen. 
134,377  dozen. 
1,298.331  dozen. 
280,000  dozen. 

641 „ 

645/646 

171,143  dozen. 
76,345  dozen 

647/648 

460  861  dozen 

■  The  tmNs  have  not  bean  adjuslad  to  aooourU 
imports  exponed  aner  Dec  31,  1984. 


tor  any 


•  The  kmM  lor  Category  434  is  (or  imports  axported  durirtg 
the  partod  which  began  on  Aug.  30.  1865  and  eiciends 
Ihroijgh  Nov  30,  1985.  ^ 

•  The  tnti  tor  Calagory  442  i*  tor  imports  exported  dunng 
the  period  «ih«h  began  on  Sapt  30.  1985  ar>d  exiertds 
throiuh  Nov.  30.  1985. 

•The  limit  tar  Category  640  ia  tor  imports  exported  dwing 
the  period  «Mc^  began  on  May  1.  1985  and  extenda  through 
Nov.  ».  19aS. 

In  carrying  out  this  directive  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
immediately  foregoing  categories  which  have 
been  exported  to  the  United  States  on  and 
after  January  1. 1985  and  extending  through 
November  30, 1985  shall  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  that  perod.  In  the  event  the  levels  of 
restraint  estabhshed  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter  for  the  thirteen-month  period 
beginning  on  December  1, 1985  and  extending 
through  December  31, 1986.  Wool  fabrics  in 
Categories  410-429  which  have  been 
exported  before  December  1, 1985  shall  not 
be  subject  to  this  directive. 


Calagory 

13-mo  reslrainl  hnK.  One  1. 
1965  to  Dec  31,  1986 

330-359  WKl  630-659.  as  a 

group. 
331  __      

90.423.480      iquwa      yards 

equivalant 
563  831  dcuan  can. 

xu/xm 

336 

Xil 

65.000  dozen. 
70  41 7  dozea 

M«/fJ.'>9 

799  543  dozen. 

340 

34i..._  ...; 

347/348 .    _ 

141.013  dozea 
148.880  dozea 
251377  dozaa 

631 

834/635 

nan               

231.676  dozan  pairs.        , 
515.511  dozaa 
167.604  dozea 

R.1B 

1  576  882  dozen 

640.. — 
641 

297.917  dozea 
222.626  dozaa 

R4<i/RdA 

101  490  dozaa 

647/648 

651,.— _. 

410-429.  and  431-459.  as  a 

group. 
434 

438 

442 

574.618  dozen. 

34.125  dozen 

3.250.000       square       yards 

e<)oivalent 
8.120  dozen 
16.250  dozea 
14.625  dozea 
16.730  dozen. 

You  are  also  directed,  effective  on 
December  2, 1985,  to  permit  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  man-made  fiber  apparel  products  in 
Category  639,  produced  or  manufactured  in 
Thailand  and  exported  during  the  specified 
eleven-month  period  noted  below  which  were 
in  excess  of  the  limit  established  for  that 
period: 


Category 

Amount  to  be 

entered  per  SCMlay 

penod 

Previous  restraint 
period 

639 

315.376  rtnzan 

Jaal,  1965  to  Nov. 
30.  1985 

■  The  limit  tor  Caieoo^  338  is  tor  imports  exported  during 
tl>e  period  nvhicn  began  on  May  1,  1985  and  extends  through 
Nov  30,  1965 

'  The  limit  tor  Category  337  is  tor  imports  exported  during 
the  period  wnwn  rw>gan  on  Mar.  29.  1985  and  extends 
through  Nov.  30,  1885. 


The  thirty-day  periods  shall  be  as  follows: 
December  2, 1985-December  31, 1985 
January  1, 1986-January  30, 1986 
January  31. 1986-March  1. 1988 
March  2, 19e8-April  1, 1986 
April  2, 198&-May  1. 1986 

The  thirteen-month  limits  are  subject  to 
adjustment  according  to  the  terms  of  the 


bilateral  agreement  of  July  27  and  August  8. 
1983.  as  amended  and  extended,  bettveen  the 
Governments  of  the  United  States  and 
Thailand,  which  provide,  in  part,  that:  (1) 
Under  certain  specified  conditions  certain 
apparel  speciRc  limits  or  sublimits  may  be 
exceeded  by  not  more  than  7  percent  for 
cotton  and  man-inade  fiber  and  IX  for  wool 
products,  provided  that  the  amount  of  the 
increase  is  compensated  for  by  an  equal 
square  yards  equivalent  decrease  in  another 
speciHc  limit  in  the  same  group;  (2)  specific 
limits  may  be  increased  lor  carryover  and 
carryforward  up  to  11  percent  of  the 
applicable  category  limit;  and  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  problems  arising  in 
the  implementation  of  the  agreement 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14, 1983  (48  FR  55607).  December  30, 1983  (48 
FR  57584),  April  4. 1964  (49  FR  13396).  June  28. 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

In  (uirrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  (a)(1). 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 

of  TejflUe  Agreements. 

[FR  Doc.  85-28692  Filed  11-29-85;  8:45  am) 

BILLING  CODE  35 10-Ofl-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1986;  Proposed 
Additions  and  DelstkMi 

Correction 

In  FR  Doc.  S5-27Z12  appearing  on 
page  47245  in  the  issue  of  Friday, 
November  15, 1985.  malce  the  following 
correction; 

In  the  third  column,  imder 
Commodities,  the  third  entry  should 
read:  "Cleaning  Compound,  Windshield, 
6850-00-926-2275". 

BILLINO  COOC  ISOS-OI-M 
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DEPARTMENl  OF  DEFENSE 
Office  of  the  Secretary 


iSderce 


Defenee 
Semfconductdr 


action:  Changs 
Committee  Me  iting 


Board  Task  Force  on 
Dependency;  Meetir>g 


in  Date  of  Advisory 
Notice. 


summary:  Theinotice  for  the  Defense 
Science  Board  Task  Force  on 
Semiconductor  Dependency  meeting  on 
16  December  lf85  as  published  in  the 
Federal  Register  (Vol.  50,  No.  224. 
Wednesday.  November  20. 1985,  FR  Doc. 
85-27704)  has  been  changed  to  9  January 
1986.  In  all  othtr  respects  the  original 
notice  remains  lunchanged. 
Patricia  H.  Mean*. 

OSD  Federal  Reg  is ter  Liaison  Officer, 
Department  ofDi  fense. 
November  28, 19t  S. 

(PR  Doc  85-2860 1  Filed  11-29-85;  8:45  am] 
HUMS  CODE  M1»-  »V« 


Department  ofjttM  Air  Force 


Intent  To  Prepare  an  Envtronmental 
impact  Statement  for  ttie  Over-ttie- 
Horizon  Bacics^tter  (OTH-B)  Aiasltan 
Radar  System 

The  Air  Forc(  \  intends  to  prepare  an 
environmental  i  mpact  statement  on  the 
proposal  to  con  struct  and  operate  an 
over-the-horizo  i  backscatter  radar  in 
Alaska.  The  pr<  posed  locations  for  the 
transmit  and  re  ;eive  sites  are  in  the 
southern  interic  r  of  Alaska.  Locations 
under  evaluatio  n  are:  Paxson,  Glenallen. 
Chistochina,  Cfintwell,  and  Tok.  Alaska. 
The  proposed  Iqcation  for  the  operations 
center  is  at  Elmfendorf  Air  Force  Base. 
Alaska.  The  radar  will  detect  aircraft  in 
a  surveillance  atea  from  five  hundred 
miles  to  eighteen  hundred  miles  from  the 
radar.  The  radar  will  provide  azimuthal 
coverage  from  riorthwesf  to  southwest 
Alaska.  Detectii  m  and  tracking 
information  is  needed  to  provide  early 
warning  of  airci  aft  attack  upon  North 
America.  The  n  dar  sites  must  be 
located  on  flat  { reas  in  the  southern 
interior  to  achie  ve  the  desired  coverage. 

The  complete  Aslakan  Radar  System 
requires  one  tra  nsmitter  site,  one 
receiver  site,  ar  d  one  operations  center. 
The  transmitter  and  receiver  sites  will 
each  have  two  i  ntennas  placed  on  a 
parcel  of  land  o  approximately  1.000 
acres.  The  dista  ice  between  the 
transmitter  and  receiver  sites  cannot  be 
closer  than  fifty  miles,  nor  further  away 
than  150  miles.  The  radar  operates  by 
refracting  high  f  "equency  radio  waves 
off  the  ionosphe  re  to  targets  over  the 
horizon.  The  ref  ected  signal  from  the 


target  returns  over  the  same  path.  The 
^  antenna  for  this  radar  is  fixed,  with  the 
"^  length  of  a  single  antenna  being 
between  four  and  nine  thousand  feet 
long.  The  system  also  requires  buildings 
to  support  the  operation  and 
maintenance  of  the  radar.  New 
construction  will  include  an  operations 
center  building  of  approximately  32.000 
square  feet  and  support  facilities  of 
approximately  13.000  square  feet  for  the 
transmitter  site  and  6.000  square  feet  for 
the  receiver  site.  Construction  of  a 
power  plant  may  be  required. 

The  Air  Force  plans  to  hold  public 
scoping  meetings  in  January  1986  in 
Anchorage  and  Fairbanks.  Alsaka.  and 
other  potentially  affected  locations. 
Annoimcement  of  the  scoping  meetings 
will  be  n^ade  through  the  local  media  by 
the  Alaskan  Air  Command  Public 
Affairs  Office  at  Elmendorf  AFB. 
Anchorage.  AK.  Persons  and 
organizations  who  wish  to  provide 
information  on  the  proposed  action,  or 
express  concerns  which  may  be 
analyzed  in  the  environmental  impact 
statement,  should  send  their  comments 
to  the  Over-The-Horizon  Backscatter 
(OTH-B)  Systems  Program  Office  which 
is  managing  the  deployment  of  the 
systems  for  the  Air  Force. 

Persons  requiring  more  information  on 
the  propsed  action,  and  the 
environmental  impact  statement  should 
contact:  Hq  Electronic  Systems  Division, 
OTH-B  Systems  Program  Office.  Attn: 
Colonel  James  A-  Lee.  Hanscom  AFB. 
MA  01731. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  85-28548  Filed  11-29-85;  &45  amj 

BNJjm  CODE  M10-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP85-36-001] 
ANR  Pipeline  Co^  Tariff  Hiing 

November  25, 1985. 

Take  notice  that  on  November  14. 
1985.  ANR  Pipeline  Company  ("ANR") 
tendered  for  filing  First  Revised  Sheet 
No.  570  under  Rate  Schedule  X-64  of 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff,  proposed  to  become  effective  on 
January  1, 1985. 

ANR  states  that  the  purpose  for  filing 
First  Revised  Sheet  No.  570  is  to  reflect 
a  reduced  monthly  charge  under  its  Rate 
Schedule  X-64  to  High  Island  Offshore 
System  ("HIOS").  Pursuant  to  the 
provisions  of  Article  II  of  the  Stipulation 
and  Agreement  at  Docket  No.  RP85-36- 


000  approved  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
on  June  18. 1985,  ANR  agreed  to 
recalculate  its  cost  of  service  underlying 
the  monthly  charge  based  on  the  final 
approved  '  depreciation  rate  in  the 
HIOS  rate  proceeding  at  Docket  No. 
RP85-37-00a  On  July  22. 1985,  the 
Commission  approved  the  HIOS 
Stipulation  and  Agreement  The  reduced 
HIOS  depreciation  rate  results  in  a 
decrease  in  ANR's  monthly  charge  to 
HIOS  from  $507,713  to  $407,748  under 
the  terms  of  ANR's  X-64  settlement 
agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  St.  NE.,  Washington,  DC 
20426,  in  accordance  vnth  Rule  211  or 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3. 
1985.  Protests  will  be  considered  by  tiie 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  Uie  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  %vith  the  Commission 
and  are  available  for  public  hispection. 
Kenneth  F.  Plumli, 
Secretary. 

[FR  Doc.  85-28578  Filed  11-29-85;  8:45  am] 
Blujm  cooc  sriT-ei-M 


[Dodist  Na  TA85-S-4-000, 001] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Ctianges  In  Rates 

November  25, 1985. 

Take  notice  that  on  November  15, 
1985,  Granite  State  Gas  Transmission. 
Inc.  (Granite  State).  120  Royall  Sfreet 
Canton.  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets 
containing  changes  in  rates  in  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 
and  Original  Volume  No.  2: 

First  Revised  Volume  No.  1  and 
Proposed  Effective  Dates 

Twelfth  Revised  Sheet  No.  7,  October 
18,1985 


'  On  August  21, 1985,  HIOS  filed  an  Application 
for  Rehearing  of  the  Commission's  letter  order  dated 
July  22, 1985.  On  October  31, 1985,  the  Commission 
issued  an  Order  Denying  Rehearing.  On  November 
12, 1985.  HIOS  filed  a  letter  with  the  Commission  in 
which  it  indicated  that  it  would  accept  the 
Commission's  orders  of  July  22, 1985  and  October 
31, 1985  at  Docket  No.  RP85-37. 
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Thirteenth  Revised  Sheet  No.  7, 

November  1, 1985 
Second  Revised  Sheet  No.  7-A, 

November  1, 1985 
Fifth  Revised  Sheet  No.  B.  August  1. 1985 

Origiiial  Volume  Na  2  and  Proposed 
Elective  Dates 

Fourth  Revised  Sheet  No.  17,  November 

1.1985 
Fourth  Revised  Sheet  No.  27,  November 

1, 1985. 

According  to  Granite  State  the  revised 
rates  reflect  changes  in  its  cost  of  gas 
derived  in  accordance  with  the 
purchased  gas  cost  adjustment  provision 
in  section  XIX  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  and  changes  in 
the  cost  of  certain  transportation 
services  and  a  storage  service  that 
Granite  State  is  authorized  to  track 
pursuant  to  certificate  orders  issued  by 
the  Commission  in  Granite  State  Gas 
Transmission,  Inc.,  et  al,  21  FERC 
f  61,199  (1982)  and  Boundary  Gas,  Inc., 
et  al,  26  FERC  1 61,114  (1984). 

Granite  State  states  that  in  its  regular 
purchased  gas  adjustment  filing  for 
effectiveness  on  July  1, 1985,  it  tracked 
the  revised  rates  of  its  principal 
supplier,  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee)  and  that  the  Tennessee 
rates  which  were  tracked  anticipated 
approval  of  a  settlement  in  Docket  Nos. 
RP80-97,  et  al,  that  was  later  rejected 
by  the  Commission  in  Opinion  No.  240. 
It  is  stated  that  Granite  States'  July  1, 
1985  revised  rates  were  accepted  subject 
to  refund  and  subject  to  the  condition 
that  it  file  revised  rates  effective  July  1, 
1985  reflecting  any  revisions  in 
Tennessee's  rates. 

According  to  Granite  State,  the 
revised  rates  on  Twelfth  Revised  Sheet 
No.  7  submitted  with  its  filing  reflect  a 
reduction  in  its  cost  of  gas  resulting  from 
the  rates  filed  by  Tennessee  in  Docket 
No.  TA86-1-9-000  which  the 
Commission  permitted  to  become 
effective  October  18. 1985  and  reduced 
rates  for  its  purchases  from 
Consolidated  Gas  Transmission 
Corporation  (Consolidated)  accepted  in 
Docket  No.  TA85-3-22-000.  Granite 
State  proposes  to  make  the  revised  rates 
on  Twelfth  Revised  Sheet  No.  7  effective 
October  18, 1985  and  requests  waiver  of 
conditions  accepting  its  July  1, 1985 
purchased  gas  adjustment  filing  to 
restate  its  rates  retroactively  to  that 
date. 

Granite  State  states  that  the  revised 
rates  on  Thirteenth  Revised  Sheet  No.  7 
track  changes  in  its  cost  of  gas 
purchased  from  Boundary  Gas,  Inc.  and 
Tennessee,  effective  November  1, 1985. 
According  to  Granite  State,  the 


Boundary  Gas  two-part  rate  for  its 
purchases  is  adjusted  seasonally  on 
November  1st  and  July  1st  and  that 
Tennessee  filed  revised  reduced  rates 
on  November  6, 1985,  pursuant  to  a 
settlement  in  Docket  Na  RP82-125, 
reflecting  the  effect  of  the  Commission's 
Opinion  No.  240.  Granite  State  also 
states  that  Thirteenth  Revised  Sheet  Na 
7  reflects  an  adjustment  in 
transportation  rates  charged  by  Texas 
Eastern  Transmission  Corporation  and 
Algonquin  Gas  Transmission  Company 
for  delivery  of  purchases  from 
Consolidated  that  Granite  State  was 
authorized  to  track  in  the  certificate 
order  in  Boundary  Gas,  Inc.,  et  al, 
supra. 

Granite  State  further  states  that  it  is 
authorized  to  render  storage  services 
under  its  Rate  Schedule  S-1  and  storage 
related  transportation  services  imder  its 
Rate  Schedules  T-2  and  T-3.  According 
to  Granite  State,  the  reduced  rate  for 
storage  services  imder  Rate  Schedule  S- 
1  on  Fifth  Revised  Sheet  No.  8  reflect 
reduced  rates  charged  by  Penn-York 
Energy  Corporation  (Penn-York)  as  a 
result  of  a  settlement  in  Docket  No. 
RP85-59-000.  The  revised  rates  on 
Fourth  Revised  Sheet  Nos.  17  and  27 
reflect  the  charges  to  Granite  State  for  a 
storage-related  transportation  service 
rendered  for  its  account  by  Tennessee 
under  Rate  Schedule  T-130  and  which 
Tennessee  filed  on  November  8, 1985. 
Granite  State  states  it  is  authorized  to 
track  changes  in  the  Penn-York  storage 
rate  and  Tennessee's  transportation 
rates  pursuant  to  the  certificate  issued 
in  Granite  State  Gas  Transmission,  Inc., 
et  al,  21  FERC  f  61,199  (1982). 

It  is  stated  that  the  rate  changes 
submitted  with  the  filing  are  applicable 
to  wholesale  sales,  storage  services  and 
transportation  services  rendered  for  its 
two  affiliated  customers:  Bay  State  Gas 
Company  (Bay  State)  and  Northern 
Utilities,  Inc.  (Northern  Utilities). 
Granite  State  states  the  effect  of  the 
revised  rates  submitted  in  its  filing  is  a 
reduction  of  $2,442,296  annually  in  the 
services  rendered  to  Bay  State  and 
$1,334,359  in  the  services  rendered  to 
Northern  Utilities. 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214).  All  such  motions  or  protests 


should  be  filed  on  or  before  December  3. 
1985.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  t^tea,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kemwdi  F.  Phmib. 
Secretary. 
[FR  Doc.  85-28577  Filed  ll-2»-«S:  8:46  am] 
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[Docket  Na  TA86-1-2S-000, 001] 

Mississippi  River  Transmlsston  Corp4 
Rate  Change  Filing 

November  25, 1985. 

Take  notice  that  on  November  18, 
1985,  Mississippi  River  Transmission 
Corporation  ("Mississippi")  tendered  for 
filing  Thirteenth  Revised  Sheet  No.  4  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  An  effective  date  of 
November  1, 1985  is  proposed. 

Mississippi  states  that  the  purpose  of 
the  instant  filing  is  to  more  accurately 
reflect  Mississippi's  reduced  cost  of 
purchased  gas.  including  the  result  of 
two  rate  change  filings  of  Mississippi's 
principal  pipeline  supplier,  United  Gas  ~ 
Pipe  line  Company. 

The  impact  of  the  instant  filing  on 
Mississippi's  Rate  Schedule  CD-I  is  a 
decrease  of  $.270  per  Mcf  in  Demand 
Charge  D-1,  an  increase  of  $.1561  per 
Mcf  in  the  D-2  Demand  Charge,  and  a 
decrease  in  the  commodity  rate  of  $.2550 
per  Mcf.  The  single  part  rate  under  Rate 
Schedule  SGS-1  reflects  a  decrease  of 
$.1230  per  Mcf.  The  combined  impact  of 
the  rate  changes  is  an  approximate  $14.6 
million  annual  reduction  in  gas  costs  to 
Mississippi's  jurisdictional  customers 
below  the  cost  of  gas  included  in  current 
rates. 

Mississippi  requests  waiver  of  the 
Notice  requirements  of  section  154.22  of 
the  Commission's  regulations,  the 
provisions  of  section  17.11  of  its  FERC 
Gas  Tariff,  Second  Revision  Volume  No. 
1,  and  such  other  Rules  or  Regulations  of 
the  Commission  in  order  that  Tliirteenth 
Revised  Sheet  No.  4  may  become 
effective  November  1, 1985  as  proposed. 

Mississippi  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
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DC  20428,  in  a  :cordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  an<|  Procedure  (18  CFR 
385.211,  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  3, 1185.  Protests  will  be 
considered  by  the  Commission  in 
determining  th^  appropriate  action  to  be 
taken,  but  willinot  serve  to  make 
protestants  patlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  flling  arp  on  file  with  the 
Commission  ai  id  are  available  for  public 
inspection. 
Kenneth  F.  Plun^ 
Secretary. 
(FR  Doc  85-285^  Filed  11-29-85;  8:45  am] 

MUJNO  COW  (717  01-11 


[Docket  Na  RPI 6-20-000] 

Northwest  Ala  ikan  Pipeline  Co^  Tariff 
Changes 

November  25, 19  15. 

Take  notice  I  hat  on  November  15, 
1985,  Northwe!  t  Alaskan  Pipeline 
Company  ("No  Ihwest  Alaskan").  295 
Chipeta  Way, !  ^It  Lake  City.  Utah 
84108-090a  ter  dered  for  filing  in  Docket 
No.  RP86-20.  S  sventeenth  Revised  Sheet 
No.  5  to  it  FER( :  Gas  Tariff  Original 
Volume  No.  2. 

Northwest  A  askan  states  that  it  is 
submitting  Sev  >nteenth  Revised  Sheet 
No.  5  reflecting  a  decrease  in  demand 
charges  for  Cai  ladian  gas  purchased  by 
Northwest  Alai  ikan  from  Pan-Alberta 
Gas  Ltd.  ("Pan- Alberta ')  and  resold  to 
three  of  its  foui  U.S.  purchasers. 
Northern  Natui  al  Gas  Company,  a 
Division  of  Inte  morth  Inc.  ("Northern"), 
Panhandle  EasI  em  Pipe  Line  Company 
("Panhandle").  |and  Pacific  Interstate 
Transmission  Company  ("PIT")  under 
Rate  Schedules!  X-1,  X-2,  and  X-4, 
respectively.  Tie  demand  charge  for 
Northwest  Alaskan's  fourth  U.S. 
purchaser.  Unifled  Gas  Pipe  Line 
Company  ("United"),  as  reflected  in 
K-X  increases  due  to  a 
I  current  demand  charge 
iler  demand  charge 
lit  than  in  the  July- 
period. 

askan  states  that  it  is 
submitting  Seventeenth  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Northern, 
Panhandle,  United  and  PIT,  and 
pursuant  to  Rate  Schedules  X-1,  X-2,  X- 
3.  and  X-4.  whii:h  provide  for  Northwest 
Alaskan  to  file  15  days  prior  to  the 
commencement  of  the  next  demand 
charge  period  (  anuary  1, 1986  through 
June  30, 1986)  tj  e  demand  charges  and 


Rate  Schedule 
reduction  in  the 
offset  by  a  sma 
adjustment  cre^ 
December  1985] 
Northwest  Al 


demand  charge  adjustments  which 
Northwest  Alaskan  will  charge  during 
that  period. 

Northwest  Alaskan  requested  that 
Seventeenth  Revised  Sheet  No.  5 
become  effective  January  1, 1986. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  is  being  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  12-3. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Phunb, 
Secretary. 

(FR  Doc  85-28579  Filed  11-29-65;  8:45  am) 
HUJNQ  cooc  n^7-c^-m 

(Docket  No.  TA86-1-26-000, 001] 

Panhandle  Eastern  Pipe  Une  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

November  25, 1985. 

Take  notice  that  on  November  19. 
1985  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for  filing 
the  following  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1  and  FERC 
Gas  Tariff.  Original  Volume  No.  2: 

FERC  Gas  Tariff.  Original  Volume  No.  1 

Fifty-Fourth  Revised  Sheet  No.  3-A 
Thirty-First  Revised  Sheet  No.  3-B 
Fifth  Revised  Sheet  No.  3-C 
Fourth  Revised  Sheet  No.  S-D 

FERC  Gas  Tariff.  Original  Volume  No.  2 

Second  Revised  Sheet  No.  2731 
First  Revised  Sheet  No.  2827 
First  Revised  Sheet  No.  2850 
First  Revised  Sheet  No.  2873 

An  effective  date  of  January  1. 1986  is 
proposed. 

Panhandle  states  that  such  filing 
reflects  a  rate  adjustment  pursuant  to 
Opinion  No.  243  issued  September  26, 
1985  in  Docket  No.  RP85-154-000. 
Ordering  Paragraph  (B)  of  that  Opinion 
provides  that  jurisdictional  members  of 
Gas  Research  Institute  (GRI),  such  as 
Panhandle,  may  file  a  general  R&D  cost 
adjustment  to  be  effective  January  1. 


1986.  This  adjustment  will  permit  the 
collection  of  13.5  mills  per  Mcf  (13.6 
mills  when  adjusted  to  Panhandle's 
pressure  base  and  dekatherm 
commodity  sales  unit)  of  Program 
Fimding  Services  for  payment  to  GRI. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
appUcable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pluml), 
Secretary. 
(FR  Doc.  85-28581  Filed  11-29-85;  ft45  am] 

BtUJNO  COOE  S717-01-4I 


[Docket  Na  OF8e-18«-000  et  aL] 

Synergies,  lnc^*^Appiicatlons  for 
Commission  Certification  of  Qualifying 
Status  of  Cogeneratlon  Facilities 

November  25, 1985. 

On  November  1, 1985,  Synergies,  Inc. 
(Applicant),  of  410  Severn  Avenue,  Suite 
409,  Annapolis,  Maryland  21403, 
submitted  for  filing  29  applications  for 
certification  of  facilities  as  qualifying 
cogeneration  facilities  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  any  of  the  submittals 
constitutes  a  complete  filing. 

The  docket  numbers,  locations, 
primary  energy  sources,  and  electric 
power  production  capacities  of  the  29 
topping-cycle  cogeneration  facilities  are 
listed  below.  Each  facility  will  consist  of 
one  or  two  60  kilowatt  spark  ignition 
engine-generator  units  with  related 
auxiliary  equipment.  The  useful  thermal 
output  for  the  facilities  will  be  in  the 
form  of  hot  water. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
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20426,  in  accordance  with  rules  211  and 
214  of  the  Commisaion'g  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  protestants  pcirties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  Siin%  are  on  file 
with  the  Commission  and  are  available 
for  public  inspectiotL 
KMuwdiF.  Plumb, 
Secretary. 
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(FR  Doc  85-28575  Filed  11-29-85: 6:45  am] 
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[Docket  Na  TASe-l-aO-QOO,  0011 

Tnmkline  Gas  Co;  PropoMd  Changes 
in  FERCQas  Tariff 

November  25, 1985. 

Take  notice  that  on  November  15. 
1985  Tnmkline  Gas  Company 
(Tnmkline)  tendered  for  filing  the 
following  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1  and  FERC  Gas 
Tariff,  Original  Volume  No.  2: 

FERC  Gas  Tariff.  Original  Volume  No.  1 

Forty-Eighth  Revised  Sheet  No.  3-A 
Sixth  Revised  Sheet  No.  3-A.l 


Seventh  Revised  Sheet  No.  S-A.2 

FERC  Gas  Tariff,  Original  Volume  No.  2 

Second  Revised  Sheet  No.  3726 
Second  Revised  Sheet  No.  3747 
First  Revised  Sheet  No,  3881 
First  Revised  Sheet  No.  3920 
First  Revised  Sheet  No.  3989 

An  effective  date  of  January  1, 1986  is 
proposed. 

Tnmkline  states  that  such  filing 
refiects  a  rate  adjustment  pursuant  to 
Opinion  No.  243  issued  September  26, 
1985  in  Docket  No.  RP85-154-000. 
Ordering  Paragraph  (B]  of  that  Opinion 
provides  that  jurisdictional  members  of 
Gas  Research  Institute  (GRI),  such  as 
Tnmkline,  may  file  a  general  R&D  cost 
adjustment  to  be  effective  January  1, 


1986.  This  adjustment  will  permit  the 
collection  of  13.5  mills  per  N4cf  (13.1 
mills  when  adjusted  to  TrunkUne's 
pressure  base  and  dekatherm 
commodity  sales  unit)  of  Program 
Funding  Services  for  payment  to  GRL 

Tnmkline  states  that  copies  of  its 
filing  have  been  served  on  all  customers 
subject  tothe  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Kenneth  P.  Plumb, 
Secretary. 

[FR  Doc  8S-28S82  Filed  ll-2»-B5;  B:tf  an] 
MLUMQ  COOK  S717-01-M 


(DoctatNe.fWn-1S-000T'-        •"  '  " 

Vailey  Gas  Transmission,  Inc.;  for 
AuttKKity  To  Use  Direct  BHing 
Procedure  for  Retroactive  Production- 
Belated  Costs 

November  25. 1985. 

Take  notice  that  on  November  IS, 
1985,  Valley  Gas  Transmission.  Inc. 
("Valley")  filed  a  petition  for  authority 
to  institute  a  direct  billing  procedure  for 
collection  of  retroactive  production- 
related  costs  for  the  production  period 
July  25, 1980  through  November  1. 1985. 
As  more  fully  explained  in  the  petition. 
Valley  proposes  to  allocate  such  oosts 
based  on  each  customer's  (or  former 
customer's)  share  of  Valley's  total  sales 
during  each  month  of  the  retroactive 
period.  Valley  proposes  to  bill  its 
customers  directly  for  the  retroactive 
costs  on  a  lump-sum  basis. 

Valley  states  that  such  authorization 
would  be  reasonable  and  equitable  and 
would  avoid  incorrect  market  signals 
that  would  otherwise  result  form 
Valley's  recovering  production-related 
costs  through  its  purchased  gas 
adjustment  (PGA)  filings.  Valley 
requests  any  waiver  of  Commission 
regulations  necessary  to  effect  the 
proposed  direct  billing  procedure,  and 
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states  that  it  has  served  its  petition  in 
this  docket  on  al  affected  current  or 
former  customen  i. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Rling  should  file  a  motion  to 
intervene  or  a  potest  with  the  Federal 
Energy  Regulatoiy  Commission,  823 
North  Caprtol  StJeet,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Cdmmission's  Rules  of 
practice  and  Pro^dure  (18  CFR 
SS  385.211  and  3CJn4).  All  such 
motions  or  protects  should  be  filed  on  or 
before  Decemberj3. 1985.  Protests  will 
be  considered  byjthe  Commission  in 
determining  the  mpropriate  action  to  be 
taken,  but  will  ndt  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wish  ng  to  become  a  party 
must  file  a  motioi  i  to  intervene.  Copies 
of  the  petition  an  on  file  with  the 
Commission  and  ue  available  for  public 
inspection. 
KanoBth  F.  PiMiib. 
Secretary. 
(FR  Doc  85-285801^  ll-2»r05: 8:45  am] 
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[Docket  Nos.  CP86 -85-000  ct  aL] 


•taL;  Natural  Gas 


ANR  Pipeline  Co 
Cerficata  FMings 

November  22. 1985. 
Take  notice  thak  the  following  filings 
Vith  the  Commission: 

1.  ANR  Pipeline 

{Docket  Na 


ompany 

01 

Take  notice  thai  on  October  30, 1985. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Centtr,  Detroit  Michigan 
48243,  filed  in  Dodcet  No.  CP8fr-85-000 
an  apphcation  pu^uant  to  Section  7(c) 
of  the  Natural  Ga4  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  A^Sl  p  provide 
transportation  services  on  :behatf  of  its 
distribution  utility  customers  (IDC)  and 
end^usersaervediy  the  LDCs,  all  as 
more  {ally  aetiartit  in  the  application 
which  is  on  Qte  w)th  the  Commisision 
and 'Open  3o  public  inspection. 

ANR  has  been  advised  by  its  LDCs 
(other  than  Micfaidan  Consolidated  Gas 
Company)  that  tfaa^  desire  ANR  to 
provide  a  timited-term.  best-efforts, 
interruptible  tran{f)artation  service  for 
them  for  natural  gas  which  they  may 
acquire  bom  sell^  of  natural  gas  other 
than  ANR.  Accorqmgly,  ANR  requests  a 
limited-term  certificate  of  public 
convenience  and  necessity  authonzing 
ANR  to  transport  fjor  each  of  its  LDCs 
requesting  such  tr^nsportatian  service, 
during  the  period,  Itouember  1, 1985, 
through  October  81, 1986.  up  to  five 
percent  of -each  UKTsaraiuail  contract 


quantity.  ANR  also  requests 
authorization  during  the  same  term  to 
provide  transportation  services  on 
behalf  of  the  end-users  served  by  the 
LDCs.  It  is  explained  that  the 
transportation  services  undertaken  by 
ANR  would  be  performed  provided  ANR 
has  capacity  sufficient  to  perform  the 
service  without  detriment  or 
disadvantage  to  its  firm  sales  and 
transportation  requirements  and  would 
otherwise  be  able  to  perform  such 
service  without  detriment  or 
disadvantage. 

For  the  transportation  service  for  the 
LDCs.  ANR  proposes  to  charge  a  rate  of 
74.59  cents  per  dt  equivalent  of  gas 
transported,  and  for  end-users  ANR 
proposes  to  charge  a  rate  of  either  74.59 
cents  per  dt  equivalent  transported  or 
3.6  cents  per  100  miles  of  haul, 
whichever  is  appropriate. 

Comment  date:  December  13. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company,  Funk 
Exploration,  Inc. 

[Docket  No.  CP86-13-a00,  Docket  No.  CI8B- 
10-000) 

Take  notice  that  on  October  4, 1985, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  and  Funk  Exploration,  Inc.  (Funk). 
210  West  Park  Avenue,  Suite  1000. 
Oklahoma  City,  Oklahoma  73102 
(Applicants),  filed  a  joint  application  in 
Docket  Nos.  CP86-1 3-000  and  Cl86-ia- 
000,  respectively,  for  certificates  of 
pubUc  convenience  qnd  necessity 
authorizing  ANR  and  Fimk  to  engage  in 
a  transportation  and  deferred  exchange 
of  natural  gas,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  propose  that  ANR  provide 
transportation  service  on  behalf  of  Funk 
and  engage  in  a  deferred  exchange  of 
natural  gas  with  Punk  pursuant  to  the 
March  11, 1985,  transportation  and 
tleferred  exchange  agreement. 
Applicants  state  that  the  agreement 
provides  that  ANR  would  undertake 
these  services  to  assist  Pmdi  in 
effectuating  its  sale  of  natuial.gas  to 
Gulf  States  Utilities  (GSU).  ANR 
proposes,  on  receipt  of  appropriate 
auAority,  to  take  receipt  of  up  to  20,000 
Mcf  of  gas  per  day  at  the  existing 
interconnection  ofif  the  pipeline  facilities 
of  ANR  and  Furtk  in  Texas  County, 
Oklahoma.  ANR  would  then  transport 
and  deliver  the  gas,  adjusted  for  fuel,  to 
either  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  for  GSU's 
account  and/or  G9U  via  Acadian  Gas 
Pipeline«(Acadiani).  It  is -indicated  that 
ANR's  qwtem  interconnects  with  that  of 


Texas  Eastern  in  St.  Landry  Parish. 
Louisiana,  and  with  GSU  via  Acadian  in 
Franklin  Parish.  Louisiana. 

In  addition  to  the  transportation 
service,  ANR  and  Funk  propose  a 
deferred  exchange  service  which 
provides  for  ANR  to  make  available  to 
Funk  up  to  4.500,000  Mcf  of  natural  gas 
during  the  summer  period  for  delivery  to 
Texas  Eastern  and/or  GSU  via  Acadian 
on  a  daily  basis  of  up  to  30,000  Mcf  for 
GSU's  use  between  May  15  and  October 
15  each  year.  Applicants  indicate  that 
the  exchanged  volumes  would  be 
redelivered  to  ANR  during  the  winter 
period  (October  15  to  May  15)  by  Fimk's 
tendering  up  to  30.000  Mcf  per  day  at  the 
Texas  County,  Oklahoma,  point  ot 
receipt.  Applicants  state  that  the  term  of 
the  proposed  service  is  from  the  date  of 
Commission  authorization  until  May  15, 
1984. 

As  consideration  for  the  service.  Funk 
indicates  it  would  pay  ANR  a  demand 
charge  of  $6.10  per  Mcf  transported  and 
a  commodity  charge  of  two  cents  per 
Mcf  of  exchange  gas  delivered  by  ANR 
to  Texas  Eastern  and /or  GSU  via 
Acadian. 

Comment  date:  December  13, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP86-72-O00] 

Take  notice  that  on  October  25, 1985. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama 
Avenue,  Houston,  Texas  77027.  filed  in 
Docket  No.  CPa0-72-OOO  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Glidden  C  &  R,  Division  of 
SCM  Corporation  (Glidden),  under  the 
certificate  issued  in  Docket  No.  CP83- 
496-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Colombie  Gulf  proposes  to  transport 
up  to  500  million  equivelent  of -netural 
gas  per  day  for  Glidden's  Huron,  Ohio, 
plant  through  the  later  of  any  extension 
of  the  existing  authority  1o  transport 
under  S  157.205  of  the  Commission 
Regulsfions,  {md/or  in  the  event 
Columbia  Gulf  files  a  statement  of 
notification  pursuant  to  new  i  284.223(g) 
of  the  Commission's  Regulations,  such 
period  of  time  as  mqyibe  established  %y 
the  Commission  in  any  final  rule  issued 
in  Docket  No.  RM85-1-000,  up  to  the  end 
of  the  term  of  the  transportation 
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agreement.  Ckilumbia  Gulf  states  that 
the  gas  to  be  transported  would  be 
purchased  by  Glidden  from  Hadson  Gas 
Systems,  Inc.  (Hadson),  and  would  be 
used  as  boiler  fuel  in  Glidden's  Huron, 
Ohio,  plant. 

It  is  indicated  that  Glidden  has  made 
arrangements  to  purchase  this  gas  from 
Hadson.  Columbia  Gulf  would  redeliver 
the  gas  to  Columbia  Gas  Transmission 
Corporation  for  redelivery  to  Columbia 
Gas  of  Ohio,  Ina,  the  distribution 
company  serving  Glidden,  near  Huron, 
Ohio. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccoimted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth,  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  The  Inland  Gas  Company,  Inc. 

[Docket  No.  CP8&-155-a00] 

Take  notice  that  on  November  1. 1985, 
The  Inland  Gas  Company,  Inc. 
(Apphcant),  340— 17th  Street,  Ashland, 
Kentucky  41101,  filed  in  Docket  Na 
CP86-155-O0O  a  request  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon 
certain  facilities,  with  no  abandonment 
of  service,  under  the  authorization 
issued  in  Docket  No.  CP83-139-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicant  proposes  to  abandon  a  total 
of  10.5  miles  of  4-inch,  6-inch,  8-inch, 
and  10-inch  pipeline,  as  well  as  points  of 
delivery  to  four  existing  direct  sale 
customers,  and  certain  related 
measuring  and  regulating  facilities,  all 
located  in  Wayne  and  Cabell  Counties, 
West  Virginia.  Apphcant  states  that 
approximately  9.8  miles  of  the  10.5  miles 
of  pipeline  would  be  abandoned  by  way 
of  sale  to  Industrial  Gas  Corporation 
(Industrial),  an  intrastate  pipeline 
company.  It  is  stated  that  Industrial 
would  utilize  certain  segments  of  the 
acquired  pipeline  in  conjunction  with  its 
own  existing  pipeline  system  to  continue 
service  to  Applicant's  customers. 
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namely,  A.C.F.  Industries,  Inc.,  and  three 
right-of-way  consumers.  It  is  further 
stated  that  Industrial  has  agreed  to 
purchase  the  4-inch,  8-inch  and  10-inch 
section  of  pipeline  and  related  facihties 
for  $60,000.  The  remaining  0.7  mile  of  6- 
inch,  8-inch  and  10-inch  pipehne  located 
in  Wayne  County  would  be  abandoned 
fai  place,  Apphcant  states. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  K  N  Energy,  Inc. 

P3ocket  No.  CP  85-200-001] 

Take  notice  that  on  November  12, 
1985,  K  N  Energy.  Inc.  (Applicant),  P.O. 
Box  15265,  Lakewood.  Colorado  80215, 
filed  in  Docket  No.  CP85-200-001  an 
amendment  to  its  pending  application 
filed  on  December  31, 1984,  in  I}ocket 
No.  CP85-200-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  to  reflect  the 
elimination  of  AppUcant's  request  for 
authority  to  construct  and  operate  all 
the  proposed  facilities  except  for  the 
15.4  miles  of  4-inch  pipeline  from  near 
Oakley,  Kansas,  to  Grinnell,  Kansas,  all 
as  more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  Docket  No.  CP85-200-OOa 
Applicant  proposed:  (1)  To  construct 
and  operate  approximately  463  miles  of 
16-inch  pipeline  to  loop  a  portion  of  its 
existing  16-inch  system  in  Wyoming,  (2) 
to  construct  and  operate  approximately 
118  miles  of  new  16-inch  pipeline  from 
Applicant's  existing  Big  Springs 
compressor  station  near  Big  Springs, 
Nebraska,  to  a  proposed  interconnection 
on  its  12-inch  pipeline  located  east  of 
Atwood,  Kansas,  (3)  to  abandon  by 
relocation  its  existing  Cobby,  Kansas, 
compressor  station  consisting  of  2040 
horsepower  to  a  location  near  Atwood, 
Kansas,  (4)  to  install  900  horsepower  of 
additional,  new  compression  at  the 
proposed  Atwood  compressor  station, 
(5)  to  make  certain  other  facility 
modifications  at  the  Big  Springs  and 
Scott  City  compressor  stations,  and  (6) 
to  construct  and  operate  approximately 
15.4  miles  of  4-inch  pipeline  from  near 
Oakley,  Kansas,  to  Grinnel,  Kansas. 
Applicant  estimated  that  the  cost  to 
construct  the  above  facilities  would 
have  been  $28,500,000.  Applicant  stated 
in  Docket  No.  CP85-200-000  that  an 
immediate  need  for  the  increased 
capacity  was  to  transport  additional 
volumes  of  gas  imder  an  existing 
arrangement  with  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle).* 


Applicant  further  stated  in  the  original 
filing  that  the  proposed  construction 
was  a  continuation  of  Applicant's  efforts 
to  increase  west-end  capacity  in  order 
to  offset  anticipated  declines  of  gas 
supplies  on  the  south-end  of  its  system. 
The  increased  capacity  would  have 
enabled  Applicant  to  make  new  sales  to 
new  and  non-traditional  customers,  it 
was  further  stated  in  Docket  No.  CP8S- 
200-000. 

Applicant  and  Panhandle  have 
subsequently  engaged  in  negotiations 
concerning  Applicant's  obligations  to 
accept  Panhandle's  gas  near  Douglas, 
Wyoming,  it  is  asserted.  As  a  result  of 
these  negotiations,  the  parties  amended 
the  1970  agreement  limiting  Applicant's 
obligations  to  receive  gas  near  Douglas, 
Wyoming,  and  eliminating  the 
immediate  need  for  most  of  the 
proposed  facilities,  it  is  asserted.' 

Applicant  now  requests  in  Docket  No. 
CP85-200-001  to  eliminate  the  request 
for  authorization  to  construct  and 
operate  all  the  proposed  facilities  except 
for  the  15.4  miles  of  4-inch  pipeline  from 
near  Oakley,  Kansas  to  Grinnell, 
Kansas.  The  estfmated  cost  to  construct 
these  facihties  is  $600,000.  Applicant 
states  that  these  facilities  are  required 
on  a  basi^  separate  from  that  supporting 
the  other  proposed  facilities.  Applicant 
asserts  that  the  proposed  15-mile 
pipeline  is  required  in  order  to  operate 
its  PaIco  compressor  station  more 
efficiently  and  to  {mprove  reliability  of 
service  to  high-priority  customers 
connected  to  die  existing  Grinnell 
lateral. 

Comment  date:  December  8, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice* 

6.  K  N  Eaergy,  Inc. 

[Docket  No.  CP86-160-000) 

Take  notice  that  on  November  1. 1985, 
K  N  Energy,  Inc.  (KNE).  P.O.  Box  15285. 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP88-160-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205]  for  authorization  to  construct 
and  operate  certain  sales  taps  for  the 
delivery  of  gas  to  various  end  users 
under  KNE's  blanket  certificate  issued 
in  Docket  No.  CP83-140-<)0a  as 
amended,  all  as  more  fully  set  fordi  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

KNE  proposes  the  constmctian  and 
operation  of  sales  taps  to  various 


■  See  Commission  ordef  datad  Jim*  IS,  1970,  in 
Panhandle's  Docket  No.  CP70-243  and  Kansas- 
Nebraska  Natural  Gas  Company's  Docket  No.  CPTO- 
249  (43  PPC  •25). 


*  AppUcani  states  that  it  would  fila  for 
modification  of  the  June  19. 1970,  Commission  order 
in  Docket  No*.  CP70-243  and  CP70-249. 
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domestic  end  users  i  rom  its  system  facilities  as  follows: 
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consumed  by  the  ab<  ive  end  users  and 
that  the  sales  taps  age  not  prohibited  by 
any  of  its  existing  gas  tariffs.  KNE 
asserts  the  addition  of  the  new  sales 
taps  would  have  no  significant  impact 
on  peak  day  or  annual  deliveries  and 
that  the  gas  would  bt  priced  in 
accordance  with  currently  filed  rate 
schedules  authorized  by  state  and  local 
jjurisdictions. 

Comment  date:  )ai  uaiy  6. 1986,  in 
accordance  with  Stai  idard  Paragraph  G 
at  the  end  of  this  not  ce. 

7.  Natiooal  Fuel  Gas  Supply  Corporation 

[Docket  No.  CP8fr-18S-(  00] 

Take  notice  that  oi  November  1. 1985. 
National  Fuel  Gas  Simply  Corporation 
(National).  Ten  LaFaVette  Square, 
Buffalo.  New  York  l^O?.  filed  in  Docket 
No.  CP86-185-000  a  Request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  th^  Natural  Gas  Act 
(18  CFR  157.205)  for  Authorization  to  add 
a  point  of  delivery  tojits  affiliate. 
National  Fuel  Gas  Distribution 
Corporation  (Distribution),  under  the 
certificate  issued  in  Docket  No.  CP83-4- 
000  pursuant  to  Section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  tie  Commission  and 
open  to  public  inspeddon. 

National  proposeslo  construct  a  sales 
tap  facility  in  Waynel Township,  Erie 
County.  Pennsylvania  and  deliver  up  to 
2.4  Mcf  of  gas  per  da*  to  Distribution  as 
a  feed  for  a  new  residential  customer. 
The  sale  is  subject  to;  the  terms  and 
conditions  of  Nationals  Rate  Schedule 
RQ.  National  states  that  the  proposed 
deliveries  would  have  minimal  impact 
on  its  peak  day  and  ^mual  deliveries. 

Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notite. 

•.  Natural  Gas  Pipeliiie  Company  of 
America 

(Docket  Na  CPse-es-Oob] 

Take  notice  that  on 
Natural  Gas  Pipeline 
America  (AppUcant) 
Second  Street,  Lombard, 
filed  in  Docket  No. 
application  pursuant 
the  Natural  Gas  Act 


October  29, 1985, 
Company  of 
'01  East  Twenty 
Illinois  60148, 
C*86-83-000  an 
o  section  7(c)  of 
a  certificate  of 


fir  I 


public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  an  interruptible  basis  for  the 
account  of  Bethlehem  Steel  Corporation 
(Bethlehem  Steel),  a  new  customer  and 
end-user  and  for  permission  and 
approval  to  abandon  such  service  on 
September  1, 1986,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Bethlehem  Steel  has 
requested  that  Applicant  transport  up  to 
25  billion  Btu  of  gas  per  day  from  the 
delivery  points  at  Mills  County,  Iowa, 
and  WUl  County,  Illinois,  where  the 
subject  quantities  of  natural  gas  would 
be  delivered  by  Midwestern  Gas 
Transmission  Company  and  ANR 
Pipeline  Company,  respectively,  for 
deliveries  to  Indiana  Public  Service 
Company  (NIPSCO).  on  the  border 
between  Cook  County,  Illinois,  and  Lake 
County,  Indiana.  From  there.  NIPSCO 
would  deliver  the  gas  to  Bethlehem  Steel 
and  its  plant  in  Bums  Harbor,  Indiana. 

It  is  further  alleged  that  the  trimuf  nir^i 
the  proposed  tran8portation,*e^Ice 
would  continue  until  September  1, 1986, 
which  is  two  years  fi-om  the  date 
deliveries  commenced  pursuant  to 
authorization  granted  in  Docket  No. 
CP85-44-000  under  S  157.209(e),  or  a 
prior  date  on  which  the  parties  mutually 
agree. 

Applicant  states  that  the  proposed 
charges  forthe  non-gas  cost  component 
of  its  Rate  Schedule  DMQ-1  commodity 
rate  for  gas  transported  would  change 
whenever  the  non-gas  component 
changes.  Applicant  states  further  that  it 
would  also  charge  Bethlehem  Steel  for 
full  consumed  and  unaccounted-for  gas 
attributable  to  the  proposed 
transportation  service. 

Comment  date:  December  13, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Natural  Gas  npeline  Company  of 
America 

[Docket  No.  CP86-133-000J 

Take  notice  that  on  November  1, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (NGPL),  701  East  22nd  Street. 
Lombard,  Illinois  61148,  filed  in  Docket 
No.  CP86-133-000  an  application 


pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  up  to  50  billion  Btu 
equivalent  of  natural  gas  per  day  on  an 
interruptible  basis  for  United  States 
Steel  Corporation  (U.S.  Steel)  and  for 
permission  and  approval  to  abandon 
such  service  on  July  18, 1986,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

NGPL  proposes  to  transport  the  above 
volumes  pursuant  to  a  limited-term  gas 
transportation  agreement,  dated  July  15, 
1985,  among  U.S.  Steel,  TXO  Production 
Company  and  NGPL  which  provides 
that  NGPL  would  receive  the  gas  from 
Delhi  Gas  Pipeline  Corporation  (Delhi) 
at  the  inlet  of  NGPL's  compressor 
station  340  near  Goodrich  in  Polk 
County,  Texas,  and  would  redeliver 
thermally  equivalent  volumes,  less  0.5 
percent  for  gas  lost  and  unaccounted 
for,  to  Columbia  Gulf  Transmission 
Company  at  an  existing  interconnection 
near  Erath.  Vermilion  Parish.  Louisiana. 
The  gas  would  be  further  transported  to 
U.S.  Steel's  Lorain  and  Haverhill,  Ohio 
plants  by  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gas  of  Ohio. 
Inc.,  it  is  stated. 

NGPL  states  that  the  gas  would  be 
used  as  fuel  in  the  production  of  steel  in 
reheat  fiimaces,  blast  furnaces,  steam 
boilers,  process  feed  heaters  and  for 
plant  heating. 

NGPL  states  that  it  would  charge  a 
transportation  rate  of  8.8  cents  per 
million  Btu  equivalent  of  gas  received 
which  rate  is  based  on  its  onshore  cost 
per  100  miles  as  set  forth  on  Tariff  Sheet 
No.  5A  of  NGPL's  FERC  Gas  Tariff 
Volume  No.  1.  NGPL  also  requests  that 
permission  and  approval  to  abandon  the 
above  service  be  pre-granted  upon 
expiration  of  the  term  of  the  agreement, 
i.e.,  July  18, 1986.  Further,  NGPL  requests 
authorization  to  add  receipt  points  in  the 
future  necessary  to  support  this 
transportation  service  and  states  that  it 
would  make  annual  tariff  filings  to 
reflect  such  additions.  For  services  to  be 
provided  by  intrastate  pipelines  related 
to  the  above  service,  NGPL  requests,  on 
behalf  of  said  pipelines,  to  the  extent 
necessary,  a  waiver  of  the  limitations  of 
S  284.122(b)  of  the  Commission's 
Regulations. 

Comment  date:  December  13, 1985,  in  . 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CPae-134-OOO]  -     -  '  -. 

Take  notice  that  on  November  1, 1985, ' 
Natural  Gas  Pipeline  Company  of 
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America  (Applicant).  701  East  22nd 
Street,  Lombard.  Illinots  60148,  filed  in 
Docket  No.  CP86-134-000  an  application 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  on  an  intemiptible 
basis  of  up  to  a  maximum  of  25  billion 
Btu  of  natural  gas  per  day  for  Bethlehem 
Steel  Corporation  (Bethlehem)  and  for 
permission  and  approval  to  abandon 
such  service  on  August  31. 1986.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  requests  authcoity  to 
provide  an  intemiptible  transportation 
service  for  Bethlehem  from  the  date 
certificate  aothmty  acceptable  to 
Applicant  is  received  through  August  31, 
1986.  Applicant  indicates  it  would 
provide  such  service  pursuant  to  the 
terms  and  conditions  ccmtained  in  the 
gas  transportation  agreement,  dated 
August  31. 1984,  between  Applicant  and 
Betihlehem. 

Applicant  proposes  to  receive  natural 
gas  for  the  account  of  Bethlehem  at  (1) 
The  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Oklahoma  Natural  Gas  Company  (ONG) 
in  Custer  County,  Oklahoma;  (3)  the 
existing  point  of  interconnection 
between  the  facilities  of  AppHcant  and 
ONG  in  Woodward  County,  Oklahoma; 
(2)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Kaiser  Francis  Oil  Company  in 
Woodward  County,  Oklahoma;  (4)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Mustang  Fuel  Corporation  in  Washite 
County,  Oklahoma;  (5)  the  existing  point 
of  interconnection  between  the  facilities 
of  Applicant  and  ANR  Pipeline 
Company  (ANR)  in  Will  Cotmty,  Illinois; 

(6)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
ANR  in  Beaver  County,  Oklahoma;  and 

(7)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
M.V.  Pipeline  Company  in  Caddo 
County,  Oklahoma.  Applicant  states 
that  redelivery  for  the  account  of 
Bethlehem  would  occur  at  the  existing 
point  of  interconnection  between  the 
facilities  of  Applicant  and  Northern 
Indiana  Public  Service  Company  in 
Cook  County,  Illinois,  for  use  in 
Bettilehem's  Bums  Harbor,  Indiana, 
plant.  Applicant  also  requests 
authorization  to  add  additional  receipt 
points  in  the  futiae  that  may  be 
necessary  to  support  this  service. 

Applicant  proposes  to  charge 
Bethlehem  transportation  rates  as 
follows: 
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In  addition.  Applicant  states  ft  would 
charge  Bethlehem  for  fuel  used  and  lost 
and  unaccounted  for  gas  under  the 
agreement.  It  is  stated  that  this  charge 
would  be  based  on  the  percentage  of 
fuel  utilized  in  performing  the  proposed 
transportation  and  the  weighted  average 
cost  of  gas  contained  in  Ae  Applicant's 
currently  effective  purchased  gas 
adjustment.  Applicant  also  proposes  to 
charge  Bethlehem  the  currently  effective 
Gas  Research  Institute  (GRI)  surcharge 
as  set  forth  on  Sheet  No.  5A  of 
Applicant's  FERC  Gas  Tariff,  Vohime 
No.  1.  For  illustrative  purposes. 
Applicant  indicates  the  currently 
effective  GRI  surcharge  is  1.21  cents  per 
million  Btu. 

Applicant  indicates  that  it  provided 
similar  service  commencing  on 
September  1, 1984,  pursuant  to 
S  157.209(e][l)  of  the  Commission's 
Regulations  which  terminated  on 
October  31. 1985,  because  of  the 
expiration  of  Order  No.  234-B  on  that 
day. 

Comment  date:  December  13, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Nortfaweat  P^idUne  Corporation 

[Docket  No.  CP86-16e-00Ol 

Take  notice  that  on  Novembn  1. 1985, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipea  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP86-166-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  pobhc 
convenience  and  necessity  authorizing 
the  transportation  of  naural  gas  in 
interstate  commerce  for  the  account  of 
]JL.  Simplot  Company  (Siaiplot),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  and  open  to  public 
inspection. 

Northwest  proposes  to  provide  an 
intemiptible  transportation  service  for 
up  to  30  billion  Btu  of  natural  gas  per 
day  for  the  account  of  Simplot  pursuant 
to  a  ges  transportation  agreement  dated 
October  30, 1985.  Northwest  requests 
pregranted  abandonment  authority 
effective  two  years  from  the  date  of 
initial  transportation.  Northwest  also 
requests  blanket  authority  to  add  and 
delete  receipt  points  under  the 
transportation  agreement 


It  is  stated  that  Simplot  has  acquired, 
or  intends  to  acquire,  supplies  (rf  natural 
gas  for  its  own  use  which  it  would  cause 
to  be  delivered  to  Northwest  for 
transportation  at  the  receipt  points 
listed  on  Exhibit  A  to  the  transportation 
agreement  Northwest  states  that  these 
receipt  points  include  Northwest's 
existing  interconnections  with  Colorado 
Interstate  Gas  Company  in  Sweetwater 
County,  Wyoming:  with  Mountain  Fuel 
Resources,  Inc..  in  Sweetwater  County, 
Wyoming  and  Uintah  County.  Utah; 
with  Utah  Gas  Service  Company  near 
Jensen,  Utah;  with  Pacific  Gas 
Trannnission  Company  near  Spokane. 
Washington;  and  with  Westcoast 
Transmission  Cooqpany  Limited  at  the 
Canadian  border  near  Sumas, 
Washington.  Northwest  also  indicates 
that  an  additional  receipt  point  is 
located  at  the  Papoose  Canyon  delivery 
point  into  Northwest's  transmission 
facilities  in  Dolores  County,  Colorada 

It  is  then  said  that  under  the 
transportation  agreement  Northwest 
proposes  to  accept  up  to  30  biUion  Btu  of 
gas  per  day  for  ^mplot's  account  at  the 
agreed  upon  receipt  points  and  to 
transport  and  redeliver  thermally 
equivalent  volumes  for  Simplot's 
account  to  either  Intermountain  Gas 
(Intermountain)  or  Cascade  Natural  Gaa 
Company  (Cascade)  at  the  existing 
delivery  points  listeid  on  Exhibit  B  to  the 
transportation  agreement 

Finally,  Northwest  indicates  that 
Intermountain  and  Cascade  would 
utilize  their  respective  existing 
distribution  facihties  to  transport  and 
deliver  the  subject  gas  from  Northwest's 
delivery  points  to  Simplot's  fertilizer 
plant'at  Pocatello,  Idaho,  and  potato 
processing  plants  at  Hermiston,  Oregon, 
and  at  Conda,  Aberdeen,  Heybum  and 
Caldwell,  Idaho.  It  is  hidicated  that 
Simplot  would  use  the  subject  gas  as 
process  fuel  and  feedstock  in  the 
manufacture  of  anhydrous  ammonia  at 
its  Pocatello  fertilizer  plant  and  as  boiler 
fuel  at  its  various  potato  processing 
plants. 

Northwest  states  that  for  all  volumes 
of  gas  transported  by  Northwest  under 
the  transportation  agreement  Northwest 
proposes  to  charge  Simplot  at  either  the 
incremental  or  replacement  on-system 
transportation  rate,  as  applicable, 
including  fuel  reimbursement  and  GRI 
adjustment,  as  set  forth  in  Northwest's 
FERC  Gas  Tariff.  Volume  Na  2,  Sheets 
2.2  and  2.3.  Northwest  states  that  the 
currently  effective  rates  are  20.0  cents 
per  million  Btu  for  incremental 
transportation  or  37.97  cents  per  miUion 
Btu  for  replacement  transportation.  1.18 
cents  per  milUon  Btu  for  the  GRI 
adjustment  and  a  monthly  fuel 


49448 


Federal  Register  /  Vol.  sq  No..  231  /  Monday.  December  2.  1985  /  Noticeg 


reimbunement  ckarge  equal  to  1.1 
percent  of  the  trapsportation  receipt 
volumes  times  Nerthwest's.  average 
purchased  gas  coet  for  the  month. 
Northwest  also  indicates  that  for 
replacement  transportation,  the  tariff 
provides  two  oth4r  rate  components 
which  may  be  ap|>licable:  a  24.0  cents 
per  million  Btu  cqarge  to  reimburse 
Northwest  for  carrying  costs  on 
increased  take-on-pay  incurred  as  a 
result  of  displacing  sales  and  a  credit  of 
30.91  cents  per  mulion  Btu  against  the 
transportation  charge  for  any  of  the 
subject  volumes  ^thered  by  Northwest. 
Comment  date:  {December  13, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Northwest  npeline  CoiporatioQ 


[Docket  No.  CPSe-lj 
Take  notice  tht 
Northwest  Pipelii 
(Northwest).  285 
City.  Utah  84108. 
CP88-170-000  an 
Section  7(c)  of  th« 


0) 


I  on  November  1, 1985. 
!  Corporation 
ipea  Way,  Salt  Lake 
tied  in  Docket  No. 
Application  pursuant  to 
.  ,  j  Natural  Gas  Act  for  a 

limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  in 
interestate  commerce  for  the  account  of 
CP  National  Corpbration  (CP  National), 
all  as  more  fully  s  et  forth  in  the 
application  which  is  on  file  and  open  to 
public  inspection. 

Northwest  prop  oses  to  provide  an 
interruptible  tranj  portation  service  for 
the  account  of  CP  National,  for  a  term  of 
two  years,  pursuatit  to  a  gas 
transportation  agneement 
(transportation  aat^ement).  dated 
October  31, 1985.l4orthwest  also 
requests  blanket  Authority  to  add  and 
delete  receipt  poiitts  under  the 
transportation  agneement. 

It  is  said  that  CP  National  has 
acquired  or  may  jiet  acquire  certain 
supplies  of  natural  gas  from  Northwest 
Field  Services  Company  which  have 
been  released  from  gas  purchase 
contracts  betweer  various  producers 
and  Northwest.  N  >rthwest  states  that  it 
has  agreed  tagath  er  such  gas,  for  CP 
National's  account,  from  the  wellheads 
to  points  on  Northwest's  transmission 
system  pursuant  ti  >  a  non-jurisdictional 
gas  gathering  agre  sment  dated  October 
31. 1985. 

It  is  further  statf  d  that  under  the 
transportation  agrfeement.  Northwest 
proposes  to  accept  natural  gas  for  CP 
National's  accounj  at  the  agreed  upon 
transmission  line  i  eceipt  points.  The 
initial  receipt  poin  t  is  located  at  the 
junction  of  Northv  est's  North  Douglas 
Creek  gathering  sj  stem  and  Northwest's 
^ansmission  systc  m  in  Rio  Blanco 

It  is  explained  that 


County,  Colorado. 


Northwest  would  then  transport  and 
redeliver  thermally  equivalent  volumes, 
less  transportation  fuel,  to  CP  National 
at  the  existing  Myrtle  Creek/Riddle 
meter  station  delivery  point  located  in 
Douglas  County,  Oregon. 

It  is  stated  that  CP  National  then 
woud  utilize  its  existing  distribution 
facilities  to  sell  and  deliver  the  subject 
gas  to  one  of  its  industrial  customers, 
Hanna  Nickel  Smelting  Company 
(Hanna).  Northwest  states  that  Hanna 
would  use  the  subject  gas  as  fuel  to 
operate  the  calciners  at  its  nickel 
smelting  plant  in  Riddle.  Oregon. 

It  is  also  stated  that  the  maximum 
annual  volume  which  can  be 
transported  under  the  transportation 
agreement  is  667.201  MKfBtu's.  10 
percent  of  CP  National's  test  period 
volume  in  Docket  No.  RP85-13-000.  It  is 
estimated  that  daily  deliveries 
hereunder  will  average  about  2.2  billion 
Btu's. 

For  all  volumes  of  gas  transported  by 
Northwest  under  the  transportation 
agreement  Northwest  proposes  to 
charge  CP  National  at  the  replacement 
on-system  transportation  rate  as  set 
forth  in  its  FERC  Gas  Tariff.  The 
currently  effective  base  rate,  as  set  forth 
on  Sheets  2.2  and  2.3  of  NorUiwest's 
FERC  Gas  Tariff,  Volume  No.  2,  is  39.97 
cents  per  million  Btu.  plus  a  CRI 
adjustment  of  1.18  cents  per  million  Btu. 
However,  it  is  indicated  that  in 
accordance  with  the  referenced  tariff 
sheets,  CP  National  would  receive  a 
credit  of  30.91  cents  per  million  Btu 
against  this  transportation  rate  because 
CP  National  would  be  paying  Northwest 
for  gathering  the  subject  gas. 

Comment  date:  December  13, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13k  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc. 

[Docket  No.  CP83-17S-006] 

Take  notice  that  on  October  25, 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511.  Houston.  Texas  77001, 
filed  in  Docket  No.  CP83-175-006  a 
petition  to  amend  the  order  issued 
August  12. 1983.  in  Docket  No.  CP83- 
175-000,  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  a  reduction  in  the  quantity 
of  natural  gas  transported  for  the 
account  of  United  Gas  Pipe  Line 
Company  (United),  all  as  more  fully  set 
forth  in  ^e  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  pursuant  to  a 
transportation  agreement  dated  August 
29. 1980.  Tennessee  currently  transports 


up  to  2.500  Mcf  of  natural  gas  per  day 
for  the  account  of  United  on  a  best 
efforts  basis.  Teimessee  states  that  it 
receives  such  gas  at  an  existing  point  of 
interconnection  between  Tennessee  and 
United  in  East  Cameron  Block  97, 
offshore  Louisiana,  and  redelivers  such 
gas  to  United  at  an  existing  point  of 
interconnection  in  Ouachita  Parish, 
Louisiana. 

Tennessee  proposes  herein  to  reduce 
the  currently  authorized  transportation 
quantity  to  750  Mcf  per  day,  pursuant  to 
a  September  19. 1985.  cunendment  to  the 
transportation  agreement  between 
Tennessee  and  United.  Tennessee 
requests  that  the  proposed  reduction  in 
transportation  quantity  be  effective 
January  1. 1985.  Tennessee  states  that 
no  other  changes  in  the  transportation 
service  are  proposed  herein. 

Comment  date:  December  13. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

14.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP84-478-001] 

Take  notice  that  on  October  25. 1985, 
Teimessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP84-478-001  a 
petition  to  amend  the  order  issued 
November  13, 1984.  in  Docket  No.  CP84- 
478-000,  et  ai,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  so  as  to 
authorize  Tennessee  to  transport  and 
additional  25,000  Mcf  of  natural  gas  per 
day  for  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  and  to  authorize 
an  additional  deUvery  point,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  in  Docket  No. 
CP84-478-000  it  was  authorized  to 
transport  for  Transco  up  to  10,000  Mcf  of 
natural  gas  per  day  from  reserves  in  the 
West  Cameron  Block  215  area,  offshore 
Louisiana,  for  redelivery  to  Transco  at 
three  specified  delivery  points  in 
Louisiana  and  Texas.  Pursuant  to  an 
amendment  dated  February  21, 1984.  to 
the  gas  transportation  agreement  dated 
November  23. 1985,  between  Tennessee 
and  Transco,  Termessee  proposes  to 
increase  the  transportation  quantity 
bom  10,000  Mcf  to  35,000  Mcf  of  natural 
gas  per  day  and  to  establish  an 
alternative  delivery  point  to  Transco  in 
Jasper  County,  Mississippi  (Heidelburg). 
Tennessee  states  that  a  volume  charge 
equal  to  the  product  of  24.41  cents  times 
the  total  volume  in  Mcf  delivered  at 
Heidelburg,  less  3.12  percent  of  the 
volumes  received  from  Transco  for 
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Tennessee's  system  uses  and 
unaccounted-for,  would  be  charged. 

Comment  date:  December  13, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

15.  Texas  Gas  Tranitmisslon  Corporation 

[Docket  No.  CP86-140-000] 

Take  notice  that  on  November  1, 1985, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160,  Owensboro, 
Kentucky  42302.  filed  in  Docket  No. 
CP86-140-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  up  to  15,300  Mcf  of  natural  gas  per 
day  for  Lawrenceburg  Gas  Transmission 
Coiporation's  (Lawrenceburg)  system 
supply,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  requests  authority  to 
transport  up  to  15,300  Mcf  of  gas  per  day 
on  an  interruptible  basis  for 
Lawrenceburg  from  Texas  Gas's  existing 
interconnection  at  the  tailgate  of  the 
Champlin  Petroleum  Company  plant 
(Champlin  Plant)  located  in  the  Carthage 
field,  Panola  County,  Texas,  to  four 
existing  points  of  interconnection  with 
Lawrencebui^g  all  located  in  Dearborn 
County,  Indiana,  and  all  more  fully 
described  in  the  transportation 
agreement  between  Lawrenceburg  and 
Texas  Gas  dated  October  16, 1985.  It  is 
explained  that  Lawrenceburg  would 
purchase  such  gas  from  TXG  Marketing 
Company  at  the  tailgate  of  the  Champlin 
plant. 

Texas  Gas  proposes  to  charge  for  its 
transportation  service  the  legally 
effective  rate  applicable  for  the  type  of 
service  rendered  as  it  may  exist  from 
time  to  time  and  as  specified  in  Texas 
Gas's  rate  schedule  on  file  with  the 
Commission.  The  current  transportation 
rate  for  the  receipt  points  listed  in  the 
transportation  agreement  is  37.73  cents 
per  Mcf,  it  is  said. 

Texas  Gas  has  also  requested 
automatic  authority  to  add  and/or 
delete  receipt  points  under  the 
transportation  agreement.  Although  no 
new  facilities  are  necessary  to  transport 
gas  for  Lawrenceburg  from  the 
Champlin  Plant,  Texas  Gas  proposes  to 
construct  and  report  new  facilities 
which  may  be  needed  at  such  other 
points,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-407-000  and 
Section  157.208  of  the  Commission's 
Regulations. 

Texas  Gas  states  that  Lawrenceburg 
has  requested  this  transportation  service 
to  take  advantage  of  low-cost  supply 
available  to  it. 


Comment  date:  December  13, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  United  Gat  Pipe  Line  Company 

[Docket  No.  CPSe-llZ-OOO] 

Take  notice  tiiat  on  October  31, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP86-112-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  sale  of  a  maximum  daily 
quantity  of  1,500  Mcf  of  natural  gas  to 
Stevens  Utilises  and  to  construct  and 
operate  a  2-inch  sales  tap  necessary  to 
implement  the  sale  and  delivery  of  said 
gas,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  States  that  it  has  entered  into 
a  service  agreement,  dated  August  8, 
1985,  with  Stevens  Utilities  to  sell  and 
deliver  certain  of  its  natural  gas 
requirements  for  resale  in  the  vicinity  of 
Polk  County,  Texas.  United  proposes  to 
make  the  sale  under  its  Rate  Schedule 
G-N.  United  proposes  to  construct  and 
operate  a  1-inch  sales  tap  on  its 
Waskom-Goodrich  20-inch  pipeline 
located  in  Polk  County,  Texas,  which  is 
necessary  to  implement  the  sale  and 
delivery  of  gas  to  Stevens  Utilities.  The 
estimated  cost  of  said  facilities  is 
$26,531  which  United  States  it  would 
finance  from  funds  on  hand. 

Comment  dae:  December  13, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP86-77-000] 

Take  notice  that  on  October  28, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-77-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  United  to  increase  the 
maximimi  daily  quantity  (MDQ)  of 
natural  gas  for  the  Board  of 
Commissioners  of  Gas  Utility  District 
No.  1  of  Livingston  Parish,  Louisiana 
(Gas  Utility  Distiict  No.  1)  and  to 
construct  and  operate  facilities 
necessary  to  establish  a  new  delivery 
point  to  Gas  UtiUty  District  No.  1,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  states  that  Gas  Utility  Distiict 
No.  1  requires  an  increase  in  MDQ  from 
519  Mcf  to  1,519  Mcf  of  natiu-al  gas  in 
order  to  meet  a  significant  increase  in 
demands  for  new  service  due  to 
continued  growth  in  populuation  and 


commercial  establishments  in  the 
district 

United  has  indicated  that  a  new 
delivery  point  would  also  be  necessary 
through  which  to  deliver  the  proposed 
increase.  Further,  the  increase  would  not 
result  in  a  net  increase  in  demand  on 
United's  system  but  rather  would 
replace  a  small  portion  of  the 
substantial  attrition  of  market  that 
United  has  experienced,  it  is  asserted. 

Construction  cost  is  estimated  to  be 
$2,500. 

Comment  date:  December  13, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  Valley  Gas  Transmission,  In& 

[Docket  No.  CP86-e8-000] 

Take  notice  that  on  October  24, 1985, 
Valley  Gas  Transmission,  Ina  (Valley 
Gas),  P.O.  Box  32999,  San  Antonio, 
Texas  78216,  filed  in  Docket  No.  CP8&- 
68-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  transmission  pipeline  facilities 
and  related  properties  and  equipment  by 
sale  to  an  affiliate.  Intrastate  Gathering 
Corporaiton  (IGC),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Valley  Gas  requests  the  Commission 
permit  the  abandonment,  by  sale  to  IGC 
of  its  Live  Oak  natiu-al  gas  system 
consisting  of  approximately  60.7  miles  of 
various  sized  pipeline  together  with  all 
related  properties  and  equipment 
located  in  Jim  Wells  and  Live  Oak 
Counties,  "Texas,  through  which  it  makes 
a  sale  of  gas  to  United  Gas  Pipe  Line 
Company  (United).  Valley  Gas  states  it 
would  sell  the  Live  Oak  system  to  IGC 
at  the  net  book  evaluation  made  June  30, 
1985.  of  $670,733. 

Valley  Gas  states  that  upon 
abandonment  it  would  continue  to  sell 
gas  to  United  under  its  Rate  Schedule  10 
and  that  IGC  would  transport  the  gas  to 
United  for  the  account  of  Valley  Gas 
under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978.  Valley  Gas  contends 
the  proposed  abandonment  is  in  the 
public  interest  as  it  would  be  more 
economic  to  have  IGC  transport  the  gas 
as  an  intrastate  entity  rather  than 
maintain  the  Live  Oak  system  as  a 
Jurisdictional  facility.  Valley  Gas  states 
that  its  rate  for  the  sale  of  gas  to  United 
would  then  become  a  thre-part  rate 
consisting  of:  (1)  Purchased  gas  costs;  (2) 
an  administrative  and  general  expense 
charge  of  3.09  cents  per  Mcf,  and  (3), 
IGCs  charge  of  9.50  cents  per  million 
MBtu  equivalent  gas  cost  for  the 
transportation  service,  or  a  total  non-gas 
charge  of  13.45  cents  per  mcf.  Valley 
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at  the  end  of  this 
Standard  Paraj 
F.  Any  person 


Gas'  current  rate  if  or  non-gas  service 
charge  is  14.83  cehts  per  Mcf,  it  is 
explained. 

Valley  Gas  ass  irts  that  United  has  cut 
back  its  purchase  b  from  approximately 
25  milion  Mcf  of)  as  per  day  to  an 
average  of  3  mili<  n  Mcf  per  day  as  a 
result  of  Commisi  lion  Order  No.  380^ 
which  relieved  Ui  lited  of  existing 
minimum  bill  obli  gations,  and  a  general 
failure  of  United'i  markets.  Because  of 
these  decreases  in  United's  purchases, 
Valley  Gas  antici  )ate8  its  non-gas  unit 
costs  would  incre  ase  to  20.72  cents  per 
Mcf  in  its  1986  ge  leral  rate  filing,  with 
the  result  that  Un  ted  would  be  required 
to  pay  a  consider  ibly  higher  charge  than 
it  currently  pays.  Valley  Gas  also 
contends  that  twd  of  its  other  customers. 
Tennessee  Gas  Pneline  Company,  a 
Division  of  Tennio  Inc..  and  Entex.  Inc. 
(Entex),  while  nol  served  from  the  Live 
Oak  system,  would  also  benefit  from  the 
lower  non-gas  charges  resulting  from  the 
proposed  abandonment. 

Comment  dateibecember  13, 1985,  in 
accordance  with  Standard  Paragraph  F 

notice. 

raphs: 

esiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  oi  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE ..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  witn  the  requirements  of 
the  Commission's  JRules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make|the  protestants 
parties  to  the  prodeeding.  Any  person 
wishing  to  becom(  t  a  party  to  a 
proceeding  or  to  p  articipate  as  a  party  in 
any  hearing  therei  n  must  file  a  motion  to 
intervene  in  accor  iance  with  the 
Commission's  Rul  ;s. 

Take  further  no  ice  that,  pursuant  to 
the  authority  cont  lined  in  and  sujbect  to 
jurisdiction  confei  red  upon  the  Federal 
Energy  Regulatorj  Commission  by 
Sections  7  and  15  )f  the  Natural  Gas  Act 
and  the  Commissi  m's  Rules  of  Practice 
and  Procedure,  a  I  earing  will  be  held 
without  further  no  tice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  int  ;rvene  is  filed  within 
the  time  required  lerein,  if  the 
Commission  on  itj  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  requi  ed  by  the  public 
convenience  and  i  ecessity.  If  a  motion 
for  leave  to  interv(  me  is  timely  filed,  or  if 
the  Commission  oi  i  its  own  motion 
believes  that  a  for  nal  hearing  is 


required,  further  notice  of  such  hearing 
wiU  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  othersie  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-28574  Filed  11-29-85;  8:45  am] 
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[Docket  Nos.  ER86-142-000  et  aL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Central  Power  & 
Light  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conmiission: 

1.  Central  Power  ft  Light  Company 

[Docket  No.  ER86-142-000J 
November  21. 1985. 

Take  notice  that  on  November  14, 
1985,  Centi'al  Power  &  Light  Company 
(CPL)  filed  a  Contract  for  the  sale  of  firm 
power  and  energy  to  the  City  of 
Robstown.  Texas.  In  its  filing.  CP&L 
states  that  the  rates  specified  under  the 
Contract  are  identical  to  those  set  forth 
in  CPL  Rate  Schedule  No.  62  which  were 
approved  by  the  Commission  in  Central 
Power  and  Light  Company,  FERC 
Docket  No.  ER81-387-000. 18  FERC 
f  62.474  (1982). 

Copies  of  the  filing  were  served  upon 
the  City  of  Robstown.  Texas  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  December  2. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Upper  Peninsula  Power  Company  and 
Edison  Sault  Electric  Company 

[Doclcet  No.  EC8e-5-000] 
November  21. 1985. 

Take  notice  that  on  November  14, 
1985,  Upper  Peninsula  Power  Company 


("Power  Company")  and  Edison  Sault 
Electric  Company  ("Edison")  filed  a 
joint  application  pursuant  to  section 
203(a)  of  the  Federal  Power  Act  seeking 
an  order  authorizing  the  sale  and 
transfer  by  Power  Company  and  the 
acquisition  by  Edison  of  certain 
transmission  and  distribution  facilities   . 
located  between  the  Edison  Sault  Tie 
and  Seul  Choix  Point  for  $91,905.  the 
depreciated  original  cost  on  the  books  of 
the  Power  Company  (excluding  Seul 
Choix  Point  facilities  which  will  be 
transferred  to  Edison).  The  sale  of  said 
facilities  will  enable  Inland  Lime  and 
Stone  Company,  a  current  customer  of 
the  Power  Company,  to  save  up  to  2d0 
jobs  by  reducing  its  operating  costs  and 
remain  competitive,  llie  sale  will 
include  approximately  fourteen 
residential  and  commercial  customers  at 
Seul  Choix  Point  which  are  served  from 
distribution  facifities  located  at  Power 
Company's  substation  at  Inland's  Dock 
Facilities. 

The  Power  Company  is  incorporated 
under  the  laws  of  the  State  of  Michigan, 
with  its  principal  business  office  at 
Houghton.  Michigan.  It  is  engaged  in  the 
generation,  transmission  and 
distribution  of  electric  energy  in  all  or 
parts  of  ten  counties  in  the  Upper 
Peninsula  of  Michigan. 

Edison  was  incorporated  under  the 
laws  of  the  State  of  Michigan  on  January 
4, 1892.  with  its  principal  business  office 
at  Sault  Ste.  Marie.  Michigan.  It  is 
engaged  in  the  generation,  purchase, 
transmission  and  sale  of  electric  energy 
in  the  eastern  Peninsula  of  Michigan. 

Comment  date:  December  2, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

(Docket  No.  ER86-169-000] 
November  21, 1985. 

Take  notice  that  Illinois  Power 
Company  ("the  Company")  on 
November  14. 1985  tendered  for  filing  a 
Rate  for  Economy  Energy  which 
supersedes  its  rate  for  Economy  Energy 
sales  currently  on  file  with  the  Federal 
Regulatory  Commission.  The  proposed 
rate  will  allow  the  Company  to  charge 
less  than  the  current  split-the-savings 
rate  for  Economy  Energy  sales  and 
thereby  enhance  sales  and  an  efficient 
supply  of  electricity  in  a  competitive 
electricity  market. 

Comment  date:  December  2, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Wisconsin  Power  and  Light  Company       6.  Southern  CaUfomia  Edison  Company       1985  to  the  Interconnection  Agreement 

dated  February  1, 1948  between  APCO 
and  Virginia  Electric  and  Power 
Company  (Virginia).  The  Commission      , 
has  previously  designated  the  1948 
Agreement  as  APCO's  Hate  Schedule 
FERC  No.  16  and  Virginia's  Rate 
Schedule  FERC  No.  7. 

Section  1  of  Modification  No.  23 
revises  the  parties'  Short  Term  Power 
Service  Schedule  by  providing  for  a  rate 
of  up  to  their  respective  generation 
demand  rates  per  kilowatt  per  week. 
This  revision  applies  to  both  Weekly 
and  Daily  Short  Term  Power.  Section  2 
changes  the  energy  rate  ftxim  "110%"  to 
"up  to  110%"  of  the  out-of-pocket  cost  of 
supplying  the  energy  when  either  party 
is  the  supplying  party.  Section  3  adds  a 
statement  that  the  sum  of  the  demand 
charge  and  the  energy  charge  will  not  be 
less  than  110%  of  the  out-of-pocket  cost 
of  supplying  the  energy. 

Copies  of  the  filing  were  served  upon 
Public  Service  Commission  of  West 
Virginia  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  December  5. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Docket  No.  ER86-171-000] 
November  22, 1965. 

Take  notice  that  on  November  18, 
1985,  Wisconsion  Power  and  Light 
Company  (WPL)  tendered  for  filing  a 
wholesale  power  agreement  dated 
October  22, 1985  between  the  Village  of 
Benton  and  WPL  WPL  states  that  this 
agreement  supersedes  the  earlier 
contract  between  the  Company  and  the 
Village  of  Benton  dated  January  12, 1971 
(FPC  rate  schedule  88). 

WPL  requests  an  effective  date  of 
October  22, 1985,  based  upon  the 
parties'  mutual  consent  to  this 
agreement.  WPL  states  that  a  copy  of 
the  agreement  and  the  filing  have  been 
provided  to  the  Village  of  Benton  and 
the  Ihiblic  Service  Commission  of 
Wisconsin. 

Comment  date:  December  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Iowa  Power  and  Light  Company 

[Docket  No.  ER86-174-O00] 
November  22, 1985. 

Take  notice  that  Iowa  Power  and 
Light  Company  ("Company")  on 
November  18, 1985,  tendered  for  filing 
Service  Schedule  I  dated  May  1, 1985 
("Schedule  I"),  a  Second  Amendment 
dated  May  1, 1985  ("Second 
Agreement")  and  a  Letter  Agreement 
dated  September  16, 1985  as 
supplements  to  the  Electric  Interchange 
Agreement  dated  November  3, 1978 
("Interchange  Agreement"),  between 
Company  and  Montezuma  Municipal 
Light  &  Power  ("Montezuma"). 

Schedule  I  provides  for  sale  of 
transmission  service  from  Iowa  Power 
to  Montezuma.  The  Second  Amendment 
provides  for  revisions  of  and 
clarifications  to  the  Interchange 
Agreement.  The  Letter  Agreement 
provides  for  the  sale  of  base  load  power 
and  energy  from  Company  to 
Montezuma  between  May  1, 1985  and 
May  1, 1990. 

Company  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  Schedule  I,  the 
Second  Amendment  and  the  Letter 
Agreement  with  an  effective  date  of 
May  1, 1985. 

Copies  of  this  filing  were  served  upon 
each  affected  party  and  the  Iowa  State 
Commerce  Commission. 

Comment  date:  December  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Docket  No.  ER86-177-000] 
November  22 1965. 

Take  notice  that  on  November  20. 
1985,  Southern  California  Edison 
Company  ("Edison")  tendererd  for  filing 
a  notice  of  change  of  rates  for  the 
modification  of  Table  1  of  Appendix  B  of 
the  Integrated  Operations  Agreements 
to  reflect  the  scheduling  units  for 
scheduling  and  dispatching  of 
entitlements  in  Palo  Verde  under  the 
provisions  of  the  following  rate 
schedules: 


City  of  Azun 

City  o<  Banrtng.... 

City  of  CoNon_ 

City  of  Rivartid*.. 


FEBC 
Na 


144 

14S 

146 

94 


Edison  requests,  to  the  extent 
necessary.  Waiver  of  Notice 
requirements. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kansas  City  Power  ft  Li^t  Company 

[Docket  No.  ER86-172-0001 
November  22, 1985. 

Take  notice  that  on  November  18, 
1985,  Kansas  City  Power  &  Light 
Company  ("KCPL")  tendered  for  filing  a 
Municipal  Participation  Ageement  dated 
November  7, 1985'between  KCPL  and 
the  City  of  Salisbury.  Missouri  ("City"), 
to  become  effective  as  of  October  1, 
1985.  The  Agreement  provides  for  the 
initial  rates  and  charges  for  certain 
whole-sale  service  by  KCPL  to  the  City. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  Uie  above-mentioned 
Municipal  Participation  Agreement  are 
KCPL's  rates  and  charges  for  similar 
service  under  schedules  previously  filed 
by  KCPL  with  the  Federal  Energy 
Regulatory  Commission. 

Comment  date:  December  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Appalachian  Power  Company 

[Docket  No.  ER86-168-000] 
November  22, 1985. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
November  18, 1985  tendered  for  filing  on 
behalf  of  its  affiliate  Appalachian  Power 
Company  (APCO),  which  is  an  AEP 
affiliated  operating  subsidiary, 
Modification  No.  23  dated  October  15, 


9.  San  Diego  Gas  k  Electric 
[Docket  No.  ER86-140-oiDO] 
Noveml>er  22, 1985. 

Take  notice  that  on  November  19, 
1985  San  Diego  Gas  &  Electric  (SDG&E) 
tendered  for  filing  a  notice  of 
cancellation  of  the  1985  Capacity  Sale 
Agreement  between  San  Diego  Gas  & 
Electric  and  Arizona  Public  Service 
Company  (APS). 

SDG&E  states  that  the  Agreement,  by 
its  terms,  terminates  as  of  October  31, 
1985. 

SDG&E  requests  an  effective  date  of 
November  1, 1985. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California. 

Comment  date:  December  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Carolina  Power  and  Light  Company 

[Docket  No.  ER  86-141-000) 
November  22, 1965. 

Take  notice  that  on  November  14, 
1985  Carolina  Power  and  Light  Company 
tendered  for  filing  the  unexecuted 
Exhibit  A's  for  the  following  customers 
and  points  of  delivery: 

Haywood  EAfC— Fine  Creek  115  kv 
/ones-Onslow  EMC— Folkstone  115  kv 

Comment  date:  December  2, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragrapls 

E.  Any  person  defiiring  to  be  heard  or 
to  protest  said  filin|  should  file  a  motion 
to  intervene  or  pro^st  with  the  Federal 
Energy  Regiilatory  ponunission.  825 

,  NE.,  Washington, 
lance  with  Rules  211 

ssion's  Rules  of 
ure  (18  CFR  385.211 
and  385.214).  All  sufch  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protjests  will  be 
considered  by  the  (Jonunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  Serve  to  make 


North  Capitol  Strei 
DC  20426,  in  acco! 
and  214  of  the  Co 
Practice  and  Procei 


protestants  parties 


:o  the  proceeding. 


Any  person  wishinj  to  become  a  party 
must  file  a  motion  t )  intervene.  Copies 


of  this  filing  are  on 


lie  with  the 


[Docket  No*.  QF8»-2  »2-000  9t  aL] 

Small  Power  Prodii  ction  and 
Cogeneration  Facil  ties;  Qualifying 
Status;  Certificate  Applications,  etc^ 
Beaver  Creek  Hydro  et  aL 


Commission  and  ar^  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-28571  Fil^  11-29-85;  8:45  am] 

BHJJNG  cooc  VT^^-9i-m 


Comment  date:  T  lirty 
publication  in  the  F  ideral 
accordance  with  Sti  indard 
at  the  end  of  this  no  tice. 

November  28, 1985. 

Take  notice  that  1  le 
have  been  made  wi  h 


days  from 
Register,  in 
Paragraph  E 


following  fllings 
the  Commission. 


1.  Beaver  Creek  Hy(  Iro,  Inc. 

[Docket  No.  QF86-282| 

On  November  1. 1985,  Beaver  Creek 
Hydro,  Inc.  (Applicdnt),  of  P.O.  Box 
1016,  Lewiston,  Idano  83501  submitted- 
for  filing  an  appHcation  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facihty  dursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  b  sen  made  that  the 
submittal  constitute)  a  complete  filing. 

The  proposed  4.3  negawatt 
hydroelectric  facilit; '  (P.  7853)  will  be 
located  on  Beaver  C  reek  in  Clearwater 
County,  Idaho. 

A  separate  applic  ition  is  required  for 
a  hydroelectric  proji  (ct  license, 
preliminary  permit  (  r  exemption  from 
licensing.  Commenti  i  on  such 
applications  are  req  iested  by  separate 
public  notice.  Quali  ying  status  serves 
only  to  establish  eli]  [ibility  for  benefits 
provided  by  PURPA  as  implemented  by 
the  Commission's  re  nidations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requireme  nts  of  local.  State  or 


Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  Big  Bear  Area  Regional  Wastewater 
Agency 

[Docket  No.  QF88-290-000] 

On  November  1. 1985,  Big  Bear  Area 
Regional  Wastewater  Agency 
(Applicant),  of  139  East  Big  Bear 
Boulevard,  P.O.  Box  517,  Big  Bear  City. 
California  92314  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  1.3  megawatt 
hydroelectric  facility  (P.  9186)  will  be 
located  in  San  Bernardino  County, 
California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Conmiission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

3.  CRSS  Federal  Cogenerators 

[Docket  No.  QF86-148-0001 

On  October  31, 1985,  CRSS  Federal 
Cogenerators  (AppUcant),  of  P.O.  Box 
22427. 1177  West  Loop  South.  Houston. 
Texas  77227  (c/o  CRS  Sirrine,  Inc.), 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Federal  Paper 
Board  Company,  Inc.,  Sprague  Board 
Mill,  Inland  Road,  Versailles, 
Connecticut  06383.  The  facility  will 
consist  of  a  steam  turbine  generator  unit 
and  a  circulating  fluidized  combustion 
boiler.  The  electric  power  production 
capacity  will  be  69.4  MW.  The  primary 
source  of  energy  will  be  coal. 

4.  Kern  Front  CoGen,  Inc. 

[Docket  No.  QF86-302-000J 

On  November  13, 1985,  Kern  Front 
CoGen,  Inc.  (Applicant),  of  P.O.  Box 
19398,  Houston,  Texas  77224  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 


facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  vdll  be  located  8  miles  north  of 
Bakersfield  in  Kern  County.  California. 
The  facility  will  consist  of  two 
combustion  turbine  generators,  two  heat 
recovery  steam  generators,  and  a  single 
condensing  steam  turbine-generator. 
The  electric  power  production  capacity 
will  be  50,000  kilowatts.  The  primary 
energy  source  will  be  natural  gas.  The 
extracted  steam  will  be  used  for 
enhanced  oil  recovery  by  the  Petro- 
Lewis  Corporation  and  Cities  Service 
Oil  and  Gas  Corporation.  Installation 
will  begin  in  May  1986. 

5.  Marble  Creek  Hydro,  Ina 

[Docket  No.  QF86-283-000] 

On  November  1, 1985,  Marble  Creek 
Hydro,  Inc.  (Applicant),  of  P.O.  Box 
1016,  Lewiston,  Idaho  83501  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  1.81  megawatt 
hydroelectric  facility  (P.  7854)  will  be 
located  on  Marble  Creek  in  Shoshone 
County,  Idaho. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
Ihe  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

6.  Reeds  Creek 

[Docket  No.  QF86-280-000] 

On  November  1, 1985,  Reeds  Creek 
(Applicant),  of  P.O.  Box  1016,  Lewiston, 
Idaho  83501  submitted  for  filing  an 
application  fdr  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  4.3  megawatt 
hydroelectric  facility  (P.  7851)  will  be 
located  on  Reeds  Creek  in  Clearwater 
Counfy,  Idaho. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
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licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

7.  Scott  Paper  Company         .     ""■ 
(Docket  No.  QF86-279-000] 

On  November  1. 1985,  Scott  Paper 
Company  (Applicant),  of  Scott  Plaza 
Two,  Philadelphia,  Pennsylvania  19113 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  3.7  megawatt  hydroelectric 
facility  (P.  2611)  is  located  in  Kennebec 
and  Somerset  Counties,  Maine. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

8.  Snake  Creek 
(Docket  No.  QF86-284-000] 

On  November  1, 1985,  Snake  Creek 
(Applicant),  of  P.O.  Box  1016,  Lewiston, 
Idaho  83501  submitted  fof  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  one  megawatt 
hydroelectric  facility  (P.  7855)  will  be 
located  on  Snake  Creek  in  Clearwater 
County,  Idaho. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,,  including  those  regarding 


siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  St.  Maries  River  Hydro,  be 

(Docket  No.  QF86-281-000] 

On  November  1, 1985.  St.  Maries  River 
Hydro,  Inc.  (Applicant),  of  P.O.  Box 
1016,  Lewiston.  Idaho  83501  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  3.4  megawatt 
hydroelectric  facility  (P.  7852)  will  be 
located  on  the  St.  Maries  River  near  St 
Maries  in  Benewah  County.  Idaho. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  fi-om 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  acordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-28572,  Filed  11-29-85;  8:45  am] 

BILUNO  CODE  «717-01-ll 

[Docket  Nos.  QF86-1 19-000  et  al.] 

Small  Power  Production  and 
Cogeneratlon  Facilities;  Qualifying 
Status;  Certificate  Applications,  Etc.; 
Delmar  Wagner  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 


accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

November  25, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Delraar  Wagner 

(Docket  No.  QF86-119-000) 

On  October  30, 1985,  Delmar  Wagner 
(Applicant),  of  328  Pine  Grove,  Rogue 
River,  Oregon  97537  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  4  MW  hydroelectric  facility  (P. 
6568-000)  will  be  located  on  Grave 
Creek  near  Placer  in  Josephine  County, 
Oregon. 

A  separate  application  is  required  for 
a  hydroelectric  project  Ucense, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibiUty  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  reheve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  CS.P.  International  Corporation 

[Docket  No.  QF8&-82-000) 

— Jim  Thorpe  Power  Complex 

— ^Hauto,  Carbon  County,  PA 

On  October  28, 1985,  C.S.C. 
International  Corp.,  (Applicant)  of  1760 
Market  Street  Sixth  Floor,  Philadelphia, 
Pennsylvania  19103,  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  near  Hauto,  Maucfa 
Chunk  Township,  Carbon  County, 
Pennsylvania.  Ilie  facility  will  consist  of 
up  to  five  units  with  each  unit  utilizing  a 
fluidized  bed  boiler,  7  megawatt  steam 
turbine  generator,  and  related  auxiliary 
equipment.  The  primary  energy  source 
for  the  facility  will  be  "waste"  in  the 
form  of  anthracite  cidm.  The  five  units 
will  be  installed  over  the  course  of  five 
years  and  the  facility  at  completion  will 
have  an  electric  power  production 
capacity  of  35  megawatts. 


BEST  COPY  AVAILABLE 
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S.  Earle  V.  Aunt  in  and  Earl  P.  EUU 

(Docket  No*.  QF86f245-000  and  QFa6-246- 
000] 

On  November  i.  1985.  Earie  V. 
Ausman  and  Earl  P.  Ellis  (Applicants), 
of  respectively  3909  Geneva  Place, 
Anchorage.  Alaska  99506.  and  690  West 
Lake  Ridge  Dhva  Eagle  River,  Alaska 
99577  submitted  lor  filing  two 
applications  for  oertification  of  facilities 
as  qualifying  smqll  power  production 
facilities  pursuanjt  to  §  292.207  of  the 
Commission's  relations.  No 
determination  hak  been  made  that  the 
submittal  constitf  te  complete  filings. 

Each  hydroele<ithc  small  power 
production  facility  will  be  located  in 
Seward  Meridiaii  Alaska.  One  facility 
will  utilize  water'from  Bear  Creek 
(QF86-245-000)  vfitha  power  production 
caftacity  of  700  kW.  The  other  facility 
will  utilize  waterjfrom  McRoberts  Creek 
(QF86-246-000)  With  a  power  production 
capacity  of  400  k W. 

A  separate  appication  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Commits  of  such 
applications  are  lequested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURpA,  as  implemented  by 
the  Commission'4  regulations,  18  CFR 
Part  292.  It  does  ^ot  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  incli^ding  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

4.  GocbeU/Tli«n4>  Electron  Power 
Company 


[Docket  No.  QP8&-: 
On  November 
Thermo  Electron 
(Applicant),  of  1 
Waltham,  Massa 
submitted  for 


d-000] 

,  1985,  Gorbell/ 
ower  Company 
First  Avenue, 
usetts  02254 
an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  proouction  facility  pursuant 
to  S  292.207  of  thf  Commission's 
regulations.  No  determination  has  been 
made  that  the  sul^mittal  constitutes  a 
complete  filing. 

The  13.8  MW  stnall  power  production 
facility  will  be  located  at  Route  150,  in 
Athens,  Somerset  County,  Maine.  The 
primary  energy  source  will  be  wood  in 
the  form  of  woodj  waste  and  whole  tree 
chips. 

5.  Harder  Fanns.  ^nc.  and  Scott  Ranch 

[Docket  No.  QP8&-184-000] 

On  November  1. 1985.  Harder  Farms, 
Inc.  and  Scott  Ranch  (Applicant),  of  P.O. 
Box  98,  Kahlotus*  Washington  99335 
submitted  for  fili^  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  pnx  action  facility  pursuant 


to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  five  megawatt  hydroelectric 
facility  (P.  7390)  is  located  on  the 
Palouse  River  near  Washtucna,  in 
Franklin,  Whitman  and  Adams 
Counties,  Washington. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  of  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

6.  Joe  Kubiliu 

[Docket  Nos.  QF8e-2S4-O00  and  QF86-254- 
001] 

On  November  1, 1985,  Joe  Kubilus 
(Applicant),  of  Box  248,  Davis  Illinois 
61019  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

"The  topping-cycle  cogeneration 
facility  will  be  located  at  304  N.  West 
Street,  Davis  Illinois  61019.  The  faciUfy 
will  consist  of  an  internal  combustion 
engine  generator.  The  heat  from  the 
engine  exhaust  and  jacket  cooling  water 
wiU  be  used  for  space  and  water 
heating.  The  electric  power  production 
capacity  of  the  facility  will  be  25  kW. 
The  primary  energy  source  will  be 
natural  gas  or  biomass  in  the  form  of 
wood  and  agricultural  residue. 
Installation  of  the  facility  is  expected  to 
begin  in  January  1986. 

7.  Waste  Management  Inc. 
(Docket  No.  QF8e-135-000] 

On  October  31, 1985,  Waste 
Management,  Inc.,  (Applicant)  of  3003 
Butterfield  Road,  Oak  Brook,  Illinois 
60521  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facilify  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facilify  will  be  located  at  northeast 
comer  of  New  Ford  Mill  Road  and 
Bordentown  Road,  Fall  Township,  Bucks 
Counfy,  Pennsylvania.  The  facilify  will 


bum  municipal  solid  waste  to  generate 
55  MW  of  electric  power. 

S.  Vennont  Hydroelectric,  Inc. 

[Docket  No.  QF86-273-O00I 

On  November  1, 1985,  Vennont 
Hydroelectric,  Inc.  (Applicant),  of  Chace 
Mill,  1  Mill  Street,  Burlington,  Vermont 
05401  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  produciion 
facilify  pursuant  to  §  292.207  cf  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  75  megawattt  hydroelectric 
facilify  is  located  in  Rutland  County, 
Vermont 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
peliminary  permit  or  exemption  fix>m 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  only  to 
establish  serves  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facilify  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  The  Village  of  Potsdam,  New  York 

[Docket  No.  QF86-274-000] 

On  November  1, 1985,  The  Village  of 
Potsdam,  New  York  (Applicant),  of  Civil 
Center,  Potsdam,  New  York  13676 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  800  kilowatt  hydroelectric  facility 
(P.  2869)  is  located  on  the  Raquette 
River  at  Potsdam,  St.  Lawrence  County, 
New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from    . 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Standard  Pcwagraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Enei:gy  Regulatory  Ck>mniission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
flled  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-28573  Filed  11-29-85;  8:45  am] 
BIUJNG  COM  sru-ei-H 


Office  of  Energy  Researcti 

Energy  Researctt  Advisory  Board; 
Civilian  Nudear  Power  Panel:  Open 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Civilian  Nuclear  Power  Panel  of  the 
Energy  Research  Advisory  Board  (ERAB). 

Date  and  time:  December  16, 1985—104)0 
a.m.-5KX)  p.m. 

Place:  Department  of  Energy,  1000 
Independence  Avenue,  SW,  Room  4A-110, 
Washington,  DC  20585. 

Contact:  Charles  E.  Cathey,  Department  of 
Energy,  Office  of  Energy  Research,  1000 
Independence  Avenue,  SW,  Washington,  DC 
20585,  (202)  252-2263. 

Purpose  of  the  parent  Board:  To  advise  the 
Department  of  Energy  (DOE)  on  the  overall 
research  and  development  conducted  in  DOE 
and  to  provide  long-range  guidance  in  these 
areas  to  the  Department.  < 

Purpose  of  the  Panel:  The  CiviUan  Nuclear 
Power  Panel  is  a  subgroup  of  ERAB  and 
reports  tb  the  parent  Board.  The  purpose  of 
the  Panel  is  to  review  the  Strategic  Plan  for 
the  Civilian  Reactor  Research  and 
Development  Plan  now  being  prepared  by  the 
Department  of  Energy. 

Tentative  Agenda 

•  Organization  items. 

•  Witnesses  from  the  Electric  Power 
Research  Institute,  an  electric  power 
company,  and  either  state  government  or  a 
public  utilities  commission. 

•  Panel  discussion  of  briefings. 

•  Discussion  of  the  Panel  progress  in  the 
areas  of  light  water  reactor,  utilization  and 
improvement,  advanced  reactor  development 
and  institutional  challenges. 

•  Discussion  of  work  to  be  accomplished 
before  next  meeting. 

•  Publish  Comment  (10  minute  rule). 
Public  participation:  The  meeting  is  open  to 

the  public.  Written  statements  may  be  filed 
with  the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 


make  oral  statements  pertaining  to  agenda 
items  should  contact  Charles  Cathey  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderiy 
conduct  of  business. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Freedom  of  Information 
Public  Reading  Room,  1E-I9a  Forrestal 
Building,  1000  Independence  Avenue,  SW, 
Washington,  DC  between  9:00  a.m.  and  4.-00 
p.m.,  Monday  through  Friday  except  Federal 
holidays. 

Issued  at  Washington,  DC,  on  November 
25,1985. 

Charles  E.  Catiwy, 

Deputy  Director.  Science  and  Technology 
Affairs  Staff.  Office  of  Energy  Research. 
(FR  Doc.  85-28547  Filed  11-29-85;  8:46  am] 

BIIXINQ  CODE  •4S0-41-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-FRL-2932-7) 

Agency  Information  CoOecticn 
Activities  Under  0MB  Review 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507ta)(2)(B]  of  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Re^ster  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  Uie  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICR  is  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nanette  Liepman,  (202)  382-2740  or  FTS 

382-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Records  of  PCS  Storage  and 
Disposal  (EPA  ICR  #0583).  (This  is  a 
renewal  of  an  existing  Information 
Collection  Request,  with  no  change 
proposed.) 

Abstract  Storage  and/or  disposal 
facilities  must  prepare  and  maintain 
records  of  the  PCBs  they  handled  at 
their  facilities  during  the  previous  year. 
The  Agency  uses  the  data  to  monitor  the 
movement  and  ultimate  disposal  of  the 
PCBs. 


Respondents:  Five  thousand  facilities 
that  store  or  dispose  of  PCBe. 

Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  #0605:  Liquids  in  Landfilla— 
Definition  of  Liquid  Test  Hazardous 
Waste  Management  Systems, 
Standards  for  Owners  and  Operators 
of  Hazardous  Waste  Treatment, 
Storage  and  Disposal,  was  approved 
11/14/85  (OMB  #2050-0012;  expires 
11/30/88). 

EPA  #1087;  New  Source  Performance 
Standards  for  Onshore  Natural  Gaa 
Processing,  was  approved  11/15/85 
(OMB  #2060-0123;  expires  11/30/88). 

Comments  on  all  parts  of  this  notice 
may  be  sent  to: 

Nanette  Liepman.  U.S.  Environmental 
Protection  Agency,  Office  of 
Standards  and  Regidations  (PM-223). 
Regidation  and  Information 
Management  Division,  401  M  Street, 
SW..  Washington,  DC  20460 
and 

Carlos  Tellez.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building  (Room  3228),  728 
Jackson  Mace,  hfW.,  Washington.  DC 
20503 

Dated:  November  25. 1985. 
Daniel ).  FVxino, 

Acting  Director,  Regulation  and Uifonnatioa 

Division. 

[FR  Doc  85-28549  Filed  11-29-85:  8:45  am] 

aHJUNQCOOE  SMO  10  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1S53] 

Petitions  for  fteconskleraMon  of 
Actions  in  Rulemaking  Proceedings 

November  25, 1985. 

The  following  listings  of  petitions  for 
reconsideration  filed  in  Comaiission 
rulemaking  proceedings  is  published 
pursuant  to  S  1.429(e).  Oppositions  to 
such  petitions  for  reconsideration  must 
be  filed  within  15  days  after  pubhcation 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opix>8ition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositons  has  expired. 
Subject-  Establishment  of  Satellite 
Systems  Providing  International 
Communications.  (CC  Docket  No. 
84-1299) 
Filed  By:  Norman  P.  Leventhal,  Mary  C 
Lyons  &  Stephen  D.  Baruch, 
Attorneys  for  Pan  American 
SateUite  Corporation  on  11-18-65. 
Frank  W.  Krogh  for  RCA 
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Communications.  Inc.,  on  11-18-85. 
Joseph  M.  Kittn  it.  Randolph  J.  May  & 

Peter  R  Kenr  ey,  Jr..  Attorneys  for 

American  Bn  adcastlng  Companies, 

Inc.,  CBS  Inc.  &  National 

Broadcasting  Company,  Inc.,  on  11- 

18-85. 
William  L  Fishkan.  Atty.,  for 

International  Satellite.  Inc.,  on  11- 

18-85. 
John  S.  Hannon  Jr.,  Keith  H.  Pagan.  J. 

Roger  Wolledberg.  Sally  Katzen, 

Roy  T.  Engleii  Jr..  Richard  E.  Wiley 

ft  Philip  V.  Permut.  Attorneys  for 

Communications  Satellite 

Corporation  cfn  11-18-85. 

Federai  Communicationa  Commission. 
WilHMB^Tricuko. 
Secretary. 
[FR  Doc.  8S-28500  Fled  11-29-85: 8:45  am] 

COKSTia-SI-l  I 


Applcellon  for  Review 
P.  Weber.  Jr^  I 


Fled  by  John 
vpewNNi 


Adopted:  November  2a  1985; 
Released:  November  22. 1965. 
By  the  Commissioi: 

1.  The  Commission  has  before  it  an 
application  for  reyiew  Sled  by  Mr.  John 
P.  Weber.  Jr.  (Weber).  Melbourne, 
Florida,  seeking  reversal  of  an  action 
taken  by  the  Chiel  Field  Operations 
Bureau  (FOB),  puriuant  to  delegated 
authority.  Weber  leeks  Commission 
review  of  the  deni  il  by  tiie  Chief.  FOB, 
of  a  petition  for  rulemaking  filed  by 
Weber  concerning  tiie  establishment  of 
an  auxiliary  moniqoring  service  for  the 
purpose  of  monitoring  all  radio  services. 

2.  Specifically.  Vjk'eber  requested  the 
issuance  of  a  Noti^  of  Proposed 
Rulemaking  regarding  tiie  formal 
establishment  of  a  comprehensive 
volunteer  auxiliarr  monitoring 

iementary  to  present 
pzation  and  facilities, 
on  monitoring 
onnance  of  their 
duties.  Weber's  proposal  concerned 
voluntary  auxiliary  monitoring  in  all 
radio  services  including  amateur, 
aircraft,  broadcasti  citizens  band  and 
marine,  and,  according  to  Weber,  was 
prompted  by  the  substantial  increase  in 
the  number  of  radip  stations  utilizing  the 
airwaves  despite  axisting  Commission 
budgetary  and  personnel  constraints. 
Weber's  petition  a  iserted  that  the 
proposed  auxiliary  service,  working 
under  the  direct  su  pervision  of  the 
Commission,  woul|l  provide  assistance 


organization.  sup( 
Commission  orgs 
to  assist  Commissi 
stations  in  the  per 


to  the  Commission 


manpower  and  increased  geographical 


location,  proposed 


certain  general 


guidelines  for  the  ( stablishment  of  such 


both  in  terms  of 


a  service,  and  set  forth  his  belief  that  a 
more  universal  type  of  volunteer 
monitoring  service  dealing  with  all  of 
the  various  radio  services  administered 
by  the  Commission  would  be  preferable 
to  attempting  to  set  up  specialized 
monitoring  service  groups  that  would  be 
parochial  and  inefficient.  Weber's 
reference  to  specialized  monitoring 
service  groups  concerned  the  present 
volunteer  monitoring  program 
established  in  the  Amateur  Radio 
Service  as  a  result  of  certain 
amendments  to  the  Communications  Act 
discussed  below. 

3.  The  Chief,  FOB,  while  expressing 
appreciation  for  Weber's  recognition  of, 
concern  for.  and  interest  in  the 
Commission's  substantial  task  in 
enforcing  the  Communications  Act  and 
it  rules  in  the  face  of  the  greaUy 
increased  use  of  radio  for  various 
purposes,  denied  Weber's  petition  for 
rulemaking  for  certain  legal  and 
practical  reasons.  First,  tiie  Chief,  FOB, 
noted  that  Congress,  as  part  of  the 
Communications  Amendments  Act  of 
1982,  amended  the  Communications  Act 
to  authorize  the  Commission  to  use 
volunteers  in  the  Amateur  and  Citizens 
Band  (CB)  Radio  Services  only  to 
monitor  violations  of  the  Act  or  the 
Commission's  rules.  See  47  U.S.C. 
154(f)(4)  (C)  and  (D).  Thus,  Congress,  in 
enacting  these  Amendments,  recognized 
that  the  amateur  service,  approximately 
400,000  stit>ng  in  tiie  United  States,  had 
an  historic  tradition  as  the  most  self- 
regulated  and  disciplined  radio  service 
and  was  an  exceptionally  good 
candidate  for  further  self-regulation  and 
less  expenditure  of  government  time  and 
effort  in  monitoring.  Congress  also 
authorized  the  Commission  to  accept  the 
volunteer  services  of  CB  operators  to 
monitor  for  rule  violations  in  that 
service  in  order  to  assist  in  preserving 
the  integrity  of  that  service  in  the  face  of 
continued  substantial  violations  by  a 
small  minority  of  operators.  Congress 
further  suggested  that  the 
Congressionally-enacted  amendments 
were  necessary  in  order  to  authorize  the 
Commission  to  accept  such  volunteer 
monitoring  assistance  in  those  services 
since  it  is  the  statutory  responsibility  of 
the  Commission  to  monitor  and  enforce 
the  radio  laws  of  the  United  States,  and 
since  there  is  a  federal  law  that 
precludes  a  government  agency  from 
accepting  voluntary  and  uncompensated 
service.  See  37  U.S.C.  665(d).  Moreover, 
the  Chief,  FOB,  pointed  out  that  in  order 
to  make  the  use  of  monitoring  volunteers 
in  those  services  lawful,  former  Section 
605  of  the  Communications  Act,  now 
section  705(a).  had  to  be  amended  to 
exempt  the  Amateur  and  CB  services  so 
that  the  volunteers  could  legally 


intercept  and  disclose  point-to-point 
type  of  signals  or  communications  to 
each  other  or  the  Commission.  See  47 
U.S.C.  705(a).  He  further  concluded  tiiat 
there  was,  at  present,  no  authority  for 
the  Commission  to  use  monitoring 
volunteers  in  other  radio  services  and  ; 
that  any  such  assistance,  aside  from 
broadcast  or  emergency 
communications  intended  for  reception 
by  the  general  public,  would  likely  be 
violative  of  former  section  605  and  the  '. 
existing  section  705(a). 

4.  Additionally,  the  Chief,  FOB,  set 
forth  several  practical  limitations  that 
militate  against  a  universal  type  of 
volunteer  monitoring  program  such  as 
that  proposed  by  Weber.  He  noted  that 
the  establishment  of  detailed  volunteer 
monitoring  guidelines  for  just  the 
Amateur  service  was  a  substantial 
undertaking,  and  that  an  attempt  to 
establish  such  a  program  for  all  radio 
services  at  once  would  be  too  broad  and 
ambitious  a  project  for  effective 
Commission  oversight  and  supervision. 
He  also  noted  that  the  Commission  has 
plans  to  assess  the  effectiveness  of  the 
use  of  volunteers  for  monitoring 
purposes  in  the  amateur  service  before 
establishment  of  a  similar  program  in 
the  CB  service.  Secondly,  the  Chief. 
FOB,  indicated  that  the  regulatory 
emphasis  in  the  Commission's 
monitoring  of  a  number  of  services  has 
concerned  the  signal  quality  and 
technical  parameters  of  radio 
transmitters  in  order  to  reduce 
interference,  and  that  since  the  expense 
of  such  signal  analysis  equipment  and 
necessary  training  may  be  prohibitive 
for  volunteers,  potential  assistance  to 
the  Commission  in  that  technical  regard 
would  be  extremely  limited.  He  further 
pointed  out  that  the  volunteer  program 
that  was  being  implemented  in  the 
Amateur  Radio  Service  involved  no 
authorization  for  compensation  from  the 
government  to  the  volunteers  for 
equipment,  mailing  or  other  costs. 
Finally,  he  expressed  his  belief  that  the 
assistance  the  Commission  anticipates 
receiving  from  authorized  Amateur 
Radio  Service  volunteers  in  monitoring 
and  in  helping  the  Commission  to  target 
violators  for  Commission  investigation 
and  enforcement  will  enable  the 
Commission  to  avoid  diminishing  its 
monitoring  of  other  radio  services  for 
technical  or  non-technical  violations. 

5.  In  response  to  the  denial  of  his 
petition  for  rulemaking,  Weber 
submitted  further  comments  in  support 
of  his  proposal.  He  stressed  that  the 
volunteer  monitoring  service  he 
proposed  would  serve  directly  under  the 
supervision  of  existing  FCC  monitoring 
facilities  without  pay  and  with  no  need 
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for  an  intermediate  organization  such  as 
in  the  present  amateur  auxiliary.  He 
emphasized  that  personnel  eligible  to 
serve  would  be  selected  from  the  best 
available  for  the  purpose,  such  as 
retired  Commission  personnel,  ex- 
commercial  radio  operators,  broadcast 
personnel,  etc.  Weber  further  contended 
that  section  705(a)  of  the 
Commimications  Act  would  not  present 
an  impediment  to  his  proposal  since 
volunteers  would  effectively  be  "agents" 
of  the  "FCC  monitor  service"  and 
Chapter  119  of  Title  18  of  the  U.S.  Code 
would  afford  them  the  same  legal 
protection  a^orded  paid  FCC  employees 
with  regard  to  the  interception  and 
disclosure  of  oral  communications.  He 
also  asserted  that,  if  necessary  for  the 
purpose  of  being  agents  of  the 
Commission,  the  Commission  could 
compensate  volunteers  at  an  annual 
salary  of  $1.00  and  that  under  his 
proposal  only  listening  would  be  done  at 
a  volunteer's  own  location,  and  the 
determination  of  technical  infractions 
other  than  the  obvious  ones  would  be 
referred  to  an  FCC  monitoring  station. 
Weber  further  contended  that  the 
agreement  between  the  American  Radic 
Relay  League  (ARRL)  and  the 
Commission  concerning  the  present 
volunteer  monitoring  program  in  the 
Amateur  Radio  Service  was  illegal  since 
the  meetings  leading  to  the  agreement 
did  not  conform  to  tfie  procedural 
requirements  of  the  Simshine  Act,  5 
U.S.C.  552(b).  and  that  the  agreement 
with  the  ARRL  could  lead  to  ARRL 
volunteers  violating  18  U.S.C.  2511 
concerning  the  interception  and 
disclosure  of  oral  communications  and 
even  state  or  local  trespass  statutes  if 
such  a  volunteer  attempted  to  inspect  a 
station.  Weber  further  contended  that 
Florida  law  could  also  be  violated  by 
the  ARRL  volunteers  since  Florida  law 
dealing  with  the  interception  and 
disclosure  of  wire  and  oral 
communications  requires  in  section 
934.03  of  the  Florida  Statutes  Aimotated 
that  "all  parties  to  the  communication 
have  given  prior  consent  to  such 
interception."  Weber  asserts  that  there 
are  practical  problems  with  the 
Commission-ARRL  agreement  regarding 
reimbursement  and  travel  expenses  and 
in  amateur  auxiliary  participation  by  all 
interested  amateurs.  Finally.  Weber 
contends  that  the  ARRL  does  not  speak 
for  the  majority  of  amateurs  and  that  his 
proposal  would  result  in  a  more 
effective  volunteer  organization  for  the 
benefit  of  the  Commission. 

Discussion 

6.  We  affirm  the  denial  by  the  Chief, 
FOB.  of  Weber's  petition  for  rulemaking 


for  the  legal  and  practical  reasons 
summarized  above. 

7.  In  further  response  to  Weber's 
contentions  and  concerns,  it  is  initially 
noted  that  the  presently  established 
Amateur  Auxiliary  involving  a  formal 
agreement  and  close  cooperation 
between  FOB  and  ARRL  is  an 
arrangement'with  an  organization  of 
national  and  regional  scale  that  was 
virtually  necessary  in  order  to 
accomplish  the  intent  of  the  legislation. 
Otherwise,  FOB's  burden  in  dealing  with 
hundreds  of  individual  volunteers  daily 
would  have  been  far  too  onerous. 
Working  together,  FOB  and  the  ARRL 
can  alleviate  this  workload,  seek 
consistency  in  processes  and  results, 
train  and  qualify  volunteers,  and 
perform  other  administrative  tasks 
essential  to  the  program.  Additionally, 
the  budgetary  relief  for  FOB,  as 
intended  by  Congress,  can  also  be 
achieved.  It  is  noted  that  the  Amateur 
Auxiliary  represents  a  cadre  of 
volunteers  trained  to  independently 
handle  many  of  the  Amateur  radio 
related  requests  for  assistance  received 
by  Commission  field  facilities.  Among 
other  matters,  the  volunteers  devise  and 
implement  means  to  foster  wider 
knowledge  of  the  rules,  conduct 
monitoring  of  the  amateur  fi%quencies  to 
encourage  compliance  with  Commission 
Rules  and  good  operating  practices, 
develop  solutions  to  problems  arising 
from  the  operation  of  amateur  stations, 
and  undertake  specific  projects  as  the 
need  arises.  With  regard  to  Weber's 
contention  that  volunteers  could  be 
nominally  compensated  and  considered 
"agents"  of  the  Commission,  it  is  noted 
that  the  legislation  enacted  by  Congress 
for  the  purpose  of  allowing  Amateur  and 
CB  volunteers  to  assist  the  Commission 
in  monitoring  makes  clear  that  all 
volunteers  will  serve  without  any 
compensation  and  will  not  be  deemed 
employees  of  the  Federal  Government 
for  the  purpose  of  receiving  any  benefits 
as  a  result  of  their  services.  See  the 
legislative  history  of  47  U.S.C.  154(f)(4) 
(C)  and  (D),  H.R.  Conf.  Report  No.  97- 
765.  97th  Cong.,  2d  Sess.  28  (1982), 
reprinted  in  1982  U.S.  Code  Cong.  &  Ad. 
News  2261  at  2273.  Under  the  present  47 
U.S.C.  Section  705(a),  the  use  of 
volunteer  monitors  in  any  point  to  point 
radio  service  protected  by  section  705(a) 
appears  to  be  violative  of  that  section. 

8.  With  regard  to  Weber's  contention 
that  Conmiission  staff  meetings  with  the 
ARRL  that  led  to  the  present  agreement 
and  arrangement  with  that  organization 
violated  the  procedural  requirements  of 
the  Govenmient  in  the  Sunshine  Act,  5 
U.S.C.  552b,  it  is  noted  that  the  express 
wording  of  the  Government  in  the 


Sunshine  Act  reflects  that  the  phrase 
"subdivision  thereof  contained  in  5 
U.S.C.  552b(a)(l)  for  the  purpose  of  open 
meetings  and  prior  notice  requirements 
refers  back  to  "coUegial  body"  or  the 
Commissioners  themselves,  not  to 
"agency"  or  staff  members.  Thus,  a 
subdivision  made  up  entirely  of 
employees  other  than  members  of  the 
collegial  body  are  not  covered  by  the 
Act,  even  though  they  may  be 
authorized  to  act  on  behalf  of  the 
agency.  See  R.  Berg  and  S.  Klitzman,  An 
Interpretive  Guide  to  the  Government  In 
the  Sunshine  Act,  at  3  (1978).  Sections 
0.111  and  0.311  of  the  Commission's 
Rules,  47  CFR  0.111  and  0.311,  authorize 
the  Field  Operations  Bureau  to  enforce 
the  Commission's  rules  and  regulations, 
monitor,  inspect,  and  investigate  all  non- 
government communications  matters 
and  delegate  those  matters  to  the  Chief, 
FOB.  FOB  staff  members  functioned  as 
Commission  representatives  in  meetings 
with  the  ARRL  concerning  an 
arrangement  for  volunteer  auxiliary 
monitors  and  the  Chief,  FOB,  signed  the 
March  1984  agreement  between  the 
Commission  and  the  ARRL  with  respect 
to  the  Amateur  Auxiliary. 

9.  With  regard  to  Weber's  contention 
that  the  existing  agreement  with  the 
ARRL  could  lead  to  volunteers  under 
that  arrangement  violating  18  U.S.C. 
2511  and  934.03  of  the  Florida  Statutes 
Annotated  concerning  the  interception 
and  disclosure  of  oral  communications, 
it  is  noted  that  18  U.S.C  2510(2)  defines 
"oral  commimication"  for  purposes  of  18 
U.S.C.  2511  as  "any  oral  communication 
uttered  by  a  person  exhibiting  an 
expectation  that  such  communication  is 
not  subject  to  interception  under 
circumstances  justifying  such 
expectation."  "Thus,  the  statute  involves 
a  two  part  test  involving  the 
determination  of  a  subjective 
expectation  of  privacy  that  is 
objectively  reasonable.  For  purposes  of 
that  statute,  a  federal  court  has  held 
transmissions  on  the  Amateur  or  ham 
radio  frequency  eu«  means  of 
communications  to  which  large  numbers 
of  people  have  access;  that  a  reasonable 
person  would  not  expect  that  words 
uttered  over  the  ham  radio  frequency 
would  be  heard  only  by  those  few 
individuals  for  whom  the 
communication  was  intended;  that  the 
objective  expectation  of  privacy  in  that 
circumstance  is  too  minimal  to  deserve 
recognition;  and  that,  consequently, 
amateur  radio  transmissions  are  not 
"oral  communications"  under  the 
federal  wiretapping  statute.  See  United 
States  V.  Rose.  669  F.2d  23  (1st  Cir.  1982), 
cert,  denied  sub  nom.  United  States  v. 
Hill.  459  U.S.  828  (1982).  Moreover,  the 
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1982  amendment  tb  the  Conununicationfl 
Act  that  removed  tpe  Amateur  Radio 
Service  from  the  p^tection  of  47  U.S.C 
70S,  considered  to  pe  the 
Communications  Ajct's  "privacy  of 
conununica lions"  provision  for  point  to 
point  radio  transmissions,  provides 
further  su|>port  for  not  considering  such 
amateur  transmissions  to  be  private. 
There  is  no  reason  to  assume  that  a 
different  interpretation  would  apply 
under  the  Florida  liw  which  is,  in  large 
measure,  modeled  after  the  federal 
wiretapping  statute.  See,  e.g..  Dorsey  v. 
State.  402  S.2d  1179  (Fla.  Sup.  Ct.  1981). 

10.  Regarding  Weber's  concern  that 
the  present  Amate^  Auxiliary 
volimteers  could  vft>late  state  or  local 
trespass  statutes  if 'they  attempted  to 
inspect  a  station,  itjis  noted  that  the 
legislative  history  df  47  U.S.C.  154(f)(4) 
(Q  and  (D)  reflects  the  intent  of 
Congress  that  volunteers  issue  advisory 
notices  to  apparent)  violators  and  not 
impose  sanctions  or  take  any  other 
enforcement  actions  See  H.R.  Conf. 
Report  97-765.  97th  Cong..  2d  Sess.  28.  30 
(1982).  reprinted  in  1982  U.S.  Code  Cong. 
&  Ad.  News  2281,  2J73.  The  only  types 
of  inspections  of  ar  lateur  stations  by  the 
Auxiliary  provided  for  in  FOB's 
agreement  with  AR  [IL  are  a  courtesy 
inspection  of  such  t  tations  or  other 
equipment  with  thei  volimtary  consent  of 
the  licensee  or  own|er  to  help  resolve 
complaints  and  all^ations,  as  well  as  to 
determine  causes,  ip  circimistances  such 
as  the  experiencing!  of  interference  and 
courtesy  amateur  station  evaluations. 
The  Amateur  Auxiliary  has  no 
mandatory  or  formal  inspection  or 
enforcement  authoQty.  It  is  noted  that 
the  function  of  the  Amateur  Auxiliary  is 
to  assist  FOB  and  the  Commission  by 
monitoring  amateut  frequencies  to 
advise  users  of  radio  operations  that  are 
compliant  or  non-cpmpliant  with  the 
Commission's  rules^  foster  a  wider 
knowledge  of  Commission  Rules,  assist 
the  Commission  and  FOB  in  responding 
to  complaints  by  encouraging 
cooperative  solutionis,  provide  help  to 
FOB  in  targeting  intentional  or 
recalcitrant  violatofs  so  that  the  Bureau 
can  best  apply  its  limited  resources  to 
problem  areas  or  viplatoni,  and  to 
perform  other  specml  projects  that  may 
arise  from  time  to  tine.  Weber  further 
contends  that  there  are  practical 
problems  with  the  Commission-ARRL 
a^eement  regarding  reimbursement  and 
travel  expenses  and  participation  by  all 
interested  amateur$.  Initially,  Weber 
cites  Commission  F^ule  §97.112.  47  CFR 


97.112.  which  states 


station  shall  not  be  used  to  transmit  or 


that  an  amateur 


receive  messages  for  hire,  nor  for 
communication  for  material 
compensation,  direct  or  indirect,  paid  or 
promised.  He  notes  that  the  ARRL's 
'Training  Guide:  The  Amateur  Auxiliary 
to  the  FCC's  Field  Operations  Bureau." 
in  section  4.13  at  page  35.  states  that 
ARRL  Section  Managers  in  die  Amateur 
Auxfliary  can  authorize  reimbursements 
from  ARRL  for  postage  and  other 
miscellaneous  expenses  incurred;  that 
all  members  of  the  Amateur  Auxiliary 
are  protected  by  the  ARRL's  Uability 
insurance  policy;  and  that  information 
on  the  proper  use  of  unreimbursed 
expenses  as  a  federal  income  tax 
deduction  can  be  obtained  horn  ARRL 
headquarters.  We  interpret  S  97.112  of 
the  Commission's  rules  concerns  as 
constituting  a  prohibition  against 
Amateur  Stations  transmitting  or 
receiving  messages  from  functioning  as 
common  carriers  and  as  not 
contemplating  a  prohibition  of 
reimbursement  of  the  volunteers  by  the 
ARRL  for  certain  expenses,  insurance 
coverage  or  possible  tax  credit  for 
certain  expenses  related  to  the  conduct 
of  a  volunteer  monitoring  program. 
Weber  asserts  that  travel  expenses  in 
attending  training  seminars  could 
present  another  reimbursement-related 
problem,  but  section  4.14  of  the  ARRL 
Training  Guide  at  page  35  concerning 
further  volunteer  training  does  not  refer 
to  any  reimbursement,  but  in  essence, 
only  states  that  from  time  to  time  ARRL 
or  FOB  will  conduct  training  seminars 
and  that  members  of  the  Amateur 
Auxiliary  will  be  encouraged  to  attend 
such  seminars.  Reimbursement  is  not 
contemplated  for  such  travel  in  ARRL's 
Training  Guide.  Finally,  Weber  further 
asserts  that  Form  CD-187.  reproduced 
on  page  41  of  the  ARRL  Training  Guide, 
states  that  an  official  observer  must  be 
an  ARRL  full  member  and  have  been  a 
licensee  of  Technical  Class  or  higher  for 
at  least  four  years;  that  since  the  ARRL 
only  has  membership  of  approximately 
one-third  of  the  licensed  U.S.  Amateurs, 
this  appears  to  exclude  the  majority  of 
Amateurs  from  joining  the  Auxiliary; 
and  that  the  Technician  Class  license  is 
an  entry  grade  license  and  nowhere 
near  the  norm  of  the  U.S.  Amateurs.  It  is 
noted  that  for  a  number  of  years  prior  to 
the  establishment  of  the  Amateur 
Auxiliary  in  the  early  fall  of  1984,  the 
ARRL  had  a  self-regulation  program 
within  that  organization  for  amateurs 
known  as  the  ARRL  Official  Observer 
Program.  The  Form  CD-187  reproduced 
in  the  ARRL  Training  Guide  is  an  older 
form  dating  from  January  1983  regarding 
the  eartier  Official  Observer  Program 


and  had  pnt  bef>n  revised  as  of  the  1984 
publkation  of  the  Training  Guide.  It  is 
further  noted  that  FOB's  agreement  with 
the  ARRL  inchides  attached  FOB 
guidelines  which  incorporate  in  section 
VI  concerning  recruiting,  selection  and 
training  of  volunteers,  at  page  9, 
selection  criteria  reflecting  a  broad 
range  of  Amateur  Radio  Service 
operational  interests,  a  cross  section  of 
Amateur  Radio  Service  clubs  or 
organizations  in  the  local  area, 
enrollment  of  independents,  and  other 
factors  which  will  preclude  de  facto 
control  by  members  with  special 
interests.  Moreover,  on  July  5, 1984,  the 
Commission  issued  a  Public  Notice,  FCC 
Mimeo  No.  5243,  announcing  that  FOB 
and  the  ARRL  had  agreed  to  develop 
and  implement  an  Amateur  Auxihary  to 
the  FOB.  That  Public  Notice  stated  that, 
as  with  volunteer  examiners, 
organizations  which  are  of  a  national  or 
regional  scale  are  necessary  for 
accomplishing  the  intent  of  the 
legislation.  The  Notice  further  directed 
individuals  interested  in  volunteering 
their  time  to  the  Communications 
Manager,  ARRL,  and  organizations  that 
qualify  for  the  program  to  the  Field 
Operations  Bureau.  To  date,  ARRL  is  the 
only  national  or  regional  organization  to 
contact  FOB  concerning  participation  in 
the  program. 

11.  Weber  states  that  he  believes  that 
the  ARRL  has  misrepresented  the 
capability  and  reputation  of  its  Official 
Observer  organization  to  FOB,  and  that 
while  ARRL  is  the  only  amateur 
organization,  it  does  not  speak  for  the 
majority  of  amateurs.  He  asserts  that  his 
proposal  would  provide  a  suitable  mix 
of  professional  backgrounds  and  result 
in  a  more  effective  volunteer 
organization.  The  Commission,  however, 
believes  that  the  most  efficient 
development  of  an  amateur  volunteer 
auxiliary  is  through  large  organizations 
such  as  the  ARRL,  and  particularly  so 
when  such  organizations  bring  with 
them  their  experience  with  prior  self- 
regulation  efforts  such  as  ARRL's 
Official  Observer  program  or  other 
types  of  volunteer  services.  The 
Amateur  Auxiliary  is  a  Commission 
program  to  be  administered,  in  large 
measure,  by  the  ARRL  and  any  other 
national  or  regional  organizations  that 
conclude  a  similar  type  of  agreement 
with  FOB.  Finally,  we  note  that  the 
Amateur  Auxiliary  is  still  in  its 
developmental  stage,  and  that  FOB  will 
be  closely  monitoring  its  effectiveness  in 
accomplishing  the  Congressional  intent 
in  authorizing  the  volunteer  service. 
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Ordering  Clause 

12.  We  have  reviewed  the  Bureau's 
action  and  find  no  error.  Accordingly,  it 
is  ordered  that,  pursuant  to  §  1.115(g),  of 
the  Commission's  Rules,  47  CFR  1.115(g), 
the  request  for  reversal  of  the  action  by 
the  Chief,  Field  Operations  Bureau, 
denying  the  petition  for  rulemaking  filed 
by  John  P.  Weber  is  denied. 

Federal  Communications  Commission. 

Wimam  J.  Tricarico, 

Secretary. 

[FR  Doc.  85-28499  Filed  11-29-65;  8:45  am] 

BILUNO  CODE  6712-«1-«l 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-754-DR] 

Pennsylvania;  Amendment  to  Notice  of 
a  Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-754-DR),  dated  November  9, 
1985,  and  related  determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472.  (202)  646-3618. 

The  notice  of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania,  dated 
November  9, 1985,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  a^ected  by  the  catastrophe 
declared  a  major  disaster  by  the 
,    President  in  his  declaration  of 
November  9, 1985: 

The  City  of  Duquesne,  Elizabeth 
Borough,  and  West  Elizabeth  Borough  in 
Allegheny  County  for  Public  Assistance. 

Garrett  Borough  in  Somerset  County 
for  Public  Assistance. 

Jefferson  Township,  Dunkard 
Township,  and  the  Crucible  Sewer 
Authority  in  Greene  County  for  Public 
Assistance. 

Dated:  November  22, 1985.  i 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Samuel  W.  Speck, 

Associate  Director,  Slate  and  Local  Programs 

and  Support. 

(FR  Doc.  85-28517  Filed  11-29-85;  8:45  am] 

BtLUNG  CODE  *71S-«2-ll 


FEDERAL  HOME  LOAN  BANK  BOARD 

[Na  85-1076] 

Agency  infonnation  Collection 
Activities  Under  0MB  Review;  Notice 
of  Cttange  of  Control  of  an  Insured 
Institution  or  Savings  and  Loan 
Holding  Company 

Dated:  November  25, 1985. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  request  for  a  change  in  the 
number  of  copies  for  the  information 
collection,  "Notice  of  Change  of  Control 
of  an  Insured  Institution  or  Savings  and 
Loan  Holding  Company"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Regbter. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  docimientation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington,  D.C.  20552.  Phone: 
202-377-6933. 
FOR  further  information  CONTACT: 

R.  Penfield  Starke,  Office  of  General 
Counsel.  Phone:  (202)  377-6453. 

By  the  Federal  Home  Loan  Bank  Board. 
]e{f  Sconyers, 
Secretary. 

[FR  Doc.  85-28558  Filed  11-29-85;  8:45  am] 
BILUNO  CODE  6720-01-M 


Hi-Plains  Savings /md  Loan 
Association.  Hereford,  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i](I)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 


the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Hi- 
Plains  Savings  and  Loan  Association, 
Hereford,  Texas,  on  November  25, 1985. 

Dated:  November  28, 1985. 
Jeff  Sconyet*. 
Secretary. 

(FR  Doc  85-28559  Filed  11-29-85;  &45  am) 
BHJJNe  CODE  •r».«Mi 

Sierra  Federal  Savings  and  Loan 
Association,  Denver,  CO;  Replacement 
of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act  of  1983.  as  amended,  12  U.S.C. 
1464(d)(6)(D)  (1982),  the  Federal  Home 
Loan  Bank  Board  has  replaced  Melvin 
O.  Karthouser  as  Conservator  for  Sierra 
Federal  Savings  and  Loan  Association, 
Denver,  Colorado,  with  Mr.  D.J.  Fair, 
effective  November  12, 1985. 

Dated:  November  26, 1985. 
Jeff  Sconyers, 
Secretary. 
[FR  Doc.  85-28560  Filed  11-29-85;  8:45  am] 

BHJJNGCOOE  6720-01^ 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010718-001 
Title:  Norfolk  Terminal  Agreement 
Parties:  Virginia  International 
Terminals,  Inc.  (VIT)  Evergreen 
Marine  Corporation  (Taiwan)  Ltd. 
(Evergreen) 
Synopsis:  This  agreement  amends  the 
basic  agreement  which  provides  that 
Evergreen  shall  have  the  use  of  the 
marine  terminal  facilities  at  Norfolk 
International  Terminals  and  VIT  shall 
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provide  Evergreen  terminal  services  at 
the  facility.  Thelmodification  extends 
the  term  of  the  agreement  to  8  years, 
with  Evergreen  having  the  option  to 
terminate  after  ^  years  on  180  days 
notice.  Evergreeh  is  granted 
concessions  froai  the  Terminal  Tariff 
No.  1,  as  amended,  issued  by  the 
Terminal  Opera|ors  Conference  of 
Hampton  Roada^  FMC  Na  8435,  as 
well  as  preferential  crane  and  berth 
assignments.  Evergreen  guarantees 
the  movement  of  SO.OOO.tons  through 
the  Norfolk  International  Terminals  in 
the  1st  year  of  the  agreement.  100,000 
tons  for  the  2nd  {year,  and  200,000  tons 
3  through  8.  The 
ested  a  shortened 
the  amendment 


for  each  of  yea 
parties  have 
review  period  fi 
Agreement  No 
Title:  Portland  Tei 
Parties:  Pacific  Mi 


10810-001 
inal  Agreement 
lasses  Company 
(PMC)  The  Port  of  Portland 

Synopsis:  This  agreement  amends  the 
basic  agreement  which  provided  for 
the  lease  by  the  'ort  to  PMC  of  a  bulk 
liquid  facility  wi  thin  the  port  for 
handling  the  mo  i^ement  of  bulk  liquids 
in  waterbome  ci  immerce.  The 
modiHcatioii  pre  vides  the  conditions 
for  handling  cau  stic  soda,  a  new 
commodity  not  [  reviously  handled  by 
the  Port  at  this  fi  icility.  Aii  exception 
would  be  made  I  o  the  basic  rent  of 
$2.00  per  ton,  to  )rovide  a  basic  rental 
of  $1.50  per  ton  1  jr  caustic  soda.  The 
minimum  guarar  tee  would  be  $26,730. 
The  term  of  the  i  greement  would  be 
for  three  years,  t  nd  upon  expiration  of 
that  term,  the  ra  e  per  ton  for  caustic 
soda  would  be  tl  le  same  as  the  rate 
for  all  other  liqu  d  bulk  products,  as 
provided  in  Agn  ement  No.  224- 
010810. 

Agreement  No.:  21!  -010855 

Title:  V.A.G.  Trans  port/Hoegh-Ugland 
Auto  Liners  Spa(  e  Charter  Agreement 

Parties:  V.A.G.  Tra  nsport  GmbH;  Hoegh- 
Ugland  Auto  Linsrs  A/S 

Synopsis:  The  proj  osed  agreement 
would  permit  He  egh-Ugland  Auto 
Liners  to  charter  vessel  space  to 
V.A.G.  Transpor ;  for  the  carnage  of 
automobiles,  aut  3mobile  parts,  trucks 
and  equipment  ii  i  the  trade  between 
ports  in  Northen  i  Europe  (Bordeaux  to 
Hamburg,  inclus  ve,  range)  to  ports  on 
the  United  Statei  i  Atlantic.  Pacific  and 
Gulf  Coasts. 

By  Order  of  the  Fe(  leral  Maritime 
Commission. 

Dated:  November  2  5, 196S. 
Bruce  A.  Dombfowsk  i. 

Acting  Secretary. 

[FR  Doc.  85-28551  FH  sd  11-29-86:  8:45  am] 

BIUJNO  CODE  fTSO-OI.!) 


FEDERAL  RESERVE  SYSTEM 

Bancorp  of  Mississippi,  Inc.;  Formation 
of,  Acquisition  by,  or  Margsr  of  Bank 
HoMing  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)}  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweiph  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  18. 
198S. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Bancorp  of  Mississippi,  Inc., 
Tupelo,  Mississippi;  to  acquire  4.99 


percent  (and  if  certain  debentures  are 
converted  into  stock,  up  to  41.96 
percent)  of  the  voting  shares  of  First 
Mississippi  National  Corporation. 
Hattiesburg,  Mississippi,  thereby 
indirectly  acquiring  First  Mississippi 
National  Bank.  Hattiesburg,  Mississippi. 
Applicant  has  also  applied  to  acquire 
Continental  Leasing  Corporation. 
Hattiesburg,  Mississippi,  and  thereby 
engage  in  originating  and  servicing 
equipment  leases,  pursuant  to 
S  225.25(b)(5)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
States  of  Mississippi,  Louisiana. 
Alabama.  Tennessee,  Texas,  and 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  25, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc  85-28494  Filed  11-29-85;  8:45  am] 
BHxmo  cooe  «21(m>i-« 


First  Fidelity  Bancorp,  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8])  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for  ' 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  tmfair  competition, 
confiicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
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fact  that  are  In  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  &e  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  18, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  First  Fidelity  Bancorporation, 
Newark,  New  Jersey;  to  engage  de  novo 
through  its  subsidiary,  F  N  S  Bank  of 
New  York.  New  Yoik.  in  performing 
functions* or  activities  of  a  fiduciary, 
agency,  or  custodial  nature  in  the 
manner  authorized  by  federal  or  state 
law,  provided  that  F  N  S  Bank  of  New 
York  (i)  will  not  accept  deposits  other 
than  deposits  that  are  generated  from 
trust  funds  not  currently  invested  and 
that  are  properly  secured  to  the  extent 
required  by  law  and  deposits 
representing  funds  received  for  a  special 
use  in  its  capacity  as  managing  agent  or 
custodian  for  an  owner  of,  or  investor  in, 
real  property,  securities,  or  other 
personal  property,  or  for  such  owner  or 
investor  as  agent  or  custodian  of  fimds 
held  for  investment  or  as  escrow  agent, 
or  for  an  issuer  of,  or  broker  or  dealer  in 
securities,  in  its  capacities  as  paying 
agent,  dividend  disbursing  agent,  or 
securities  clearing  agent  (which  deposits 
will  not  be  employed  by  or  for  the 
account  of  the  customer  in  the  manner   " 
of  a  general  purpose  checking  account 
or  interest-bearing  account)  and  (ii)  will 
not  make  loans  or  investments  oUier 
than  call  loans  to  securities  dealers  and 
purchasing  money  market  instruments 
such  as  certificates  of  deposit, 
commercial  paper,  government  and 
municipal  securities  and  bankers 
acceptances  (which  loans  and 
investments  will  not  be  used  as  a 
method  of  channeling  funds  to  any 
nonbanking  affiliates  of  F  N  S  Bank  of 
New  York),  pursuant  to  section 
225.25(b)(3). 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  United  Virginia  Bankshares,  Inc., 
Richmond,  Virginia;  to  engage  de  novo 
through  its  subsidiary.  United  Virginia 
Brokerage,  Inc..  Richmond.  Virginia,  in 
securities  brokerage  services  solely  as 
agent  for  the  account  of  customers, 
pursuant  to  §  225.25(b](15)  of  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 


Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  Third  National  Corporation, 
Nashville.  Tennessee;  to  engage  de  novo 
through  its  subsidiary,  TNG  Securities, 
Inc.,  Chattanooga,  Tennessee,  in 
'  securities  brokerage  services,  pursuant 
to  9  225.25(b)(15)  of  Regulation  Y. 
Comments  on  this  appUcation  must  be 
received  not  later  than  December  10. 
1985. 

D.  Federal  Reserve  Bank  off  SL  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Citizens  Fidelity  Corporation, 
Louisville,  Kentucky;  to  engage  de  novo 
through  its  subsidiary,  Citizens  Fidelity 
Capital  Markets.  Inc..  Louisville, 
Kentucky,  in  securities  brokerage  and 
underwriting  and  dealing  in  government 
obligations  and  money  market 
instruments  as  follows:  (i)  Engaging  in 
securities  brokerage  services,  pursuant 
to  S  225.25(b)(15)  of  Regulation  Y  by 
providing  securities  brokerage  services 
and  incidental  activities,  and  such 
securities  brokerage  services  will  be 
restricted  to  buying  and  selling 
securities  solely  as  agent  for  the  account 
of  customers  and  will  not  include 
securities  underwriting  or  dealing  or 
investment  advice  or  research  services; 
and  (ii)  engaging  in  underwriting  and 
dealing  in  obligations  of  the  United 
States,  general  obligation  of  States  and 
their  political  subdivisions,  and  other 
obUgations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in 
under  12  U.S.C.  24  and  335,  including  but 
not  limited  to  bankers  acceptances  and 
certiHcates  of  deposit  under  the  same 
limitations  as  would  be  applicable  if  the 
activity  were  performed  by  applicant's 
subsidiary  member  bank  or  its 
subsidiary  non-member  banks  as  if  they 
were  member  banks,  pursuant  to 
S  225.25(b)(16)  of  Regulation  Y. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  First  Interstate  Bankcorp,  Los 
Angeles,  California;  to  engage  de  novo 
through  its  subsidiary.  First  Interstate 
Securities,  Inc.,  Los  Angeles,  California, 
in  underwriting  and  dealing  in  such 
obligations  of  the  United  States,  general 
obligations  of  various  states  and  their 
policital  subdivisions,  and  other 
obligations  including  money  market 
instruments  such  as  bankers' 
acceptances  and  certificates  of  deposit, 
as  state  member  banks  may  from  time  to 
time  be  authorized  to  imderwrite  and 
deal  in,  pursuant  to  S  225.25(b)(16)  of 
Regulation  Y. 


Board  of  Goveraon  of  the  Federal  Reserve 
System,  Novanil>er  25, 1968. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  85-2849S  Hied  ll-2»-«5;  8:45  am] 

BtuMQ  cow  mo-oi-M 


Huntington  Bancshares,  Inc.  and 
Huntington  BancstuvM  Kentucky,  Inc^ 
Acquisitions  of  Companies  Engaged  In 
Permlssibls  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  16, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street  Cleveland.  Ohio  44101: 

1.  Huntington  Bancshares, 
Incorporated.  Columbus,  Ohio  and  its 
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proposed  subsidiary ,  Huntington 
Bancshares  Kentucl  y.  Inc.,  Columbus, 
Ohio;  have  applied  tb  acquire 
Commonwealth  BancJease,  Inc., 
Covington,  Kentuck|,  and  thereby 
engage  in  leasing  personal  or  real 
property  or  acting  as  agent,  broker,  or 
advisor  in  leasing  such  property  to  the 
extent  permitted  by  |  225.25(b)(5]  of 
Regulation  Y  and  section  4(c)(8)  of  the 
Bank  Holding  Company  AcL 

Board  of  Goveniors  ( if  the  Federal  Reserve 
System.  November  25,  f  985. 
lames  McAfas, 

Associate  Secretary  of\he  Board. 
(FR  Doc.  85-28496  File<j  11-29-85;  8:45  amj 
aaxiNQ  cooE  nio-oi-M 


Bancorp,  et  aL; 
by;  arid 
Companies 


S.C.  1842)  and 
IS  Regulation  Y  (12 
^e  a  bank  holding 
a  bank  or  bank 


The  North  Salem  St|ite 
Formations  of;  Acqaisitions 
Mergers  of  Bank  He  iding 

The  companies  lis  ed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  th^  Bank  Holding 
Company  Act  (12  U.I 
S  225.14  of  the  Boarc 
CFR  225.14)  to  becor 
company  or  to  acquii 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  sectii  n  3(c)  of  fiie  act  (12 
U.S.C.  1842(c)). 

Each  application  i«  available  for 
immediate  inspectios  at  the  Federal 
Reserve  Bank  indicajed.  Once  the 
application  has  been  accepted  for 
processing,  it  will  aldo  be  available  for 
inspection  at  the  offifces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  iii  writing  to  the 
Reserve  Bank  or  to  tie  offices  of  the 
Board  of  Governors,  ^ny  comment  on 
an  application  that  ri  iquests  a  hearing 
must  include  a  statei  lent  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  idei  itifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  4t  a  hearing. 

Unless  otherwise  rtoted,  comments 
regarding  each  of  the  se  applications 
must  be  received  not  later  than 
December  20, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 


Chicago,  Illinois 


South  La  Salle  Street 
60690: 

1.  The  North  SaleA  State 
Bancorporation.  Nor  h  Salem,  Indiana; 
to  become  a  bank  ho 
acquiring  100  percent  of  the  voting' 
shares  of  The  North  Salem  State  Bank, 
North  Salem,  Indiana. 

B.  Federal  Reserve!  Bank  of  Dallas 
(Anthony  J.  Montelaijo.  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 


1,  First  North  Louisiana  Bancshares^ 
Inc.,  Arcadia,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  in  Arcadia,  Arcadia, 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  25, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board 
[FR  Doc  85-28497  Filed  ll-2»-fl5;  8:45  amJ 
MLUNQ  COOC  t310-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  22. 
1985. 

Social  Security  Administration 

Subject  Railroad  Employment 
Questionnarie — Extension  (0960-0078). 

Respondents:  Individuals  or 
Households. 

Subject-  Beneficiary  Remarriage 
Report — New. 

Respondents:  Individuals  or 
Households. 

Subject  State  Mental  Institution 
Policy  Review— Extension  (0960-0110). 

Respondents:  Non-Profit  Institutions. 

Subject  Extension  Agreements  for 
Assessment,  Credit,  or  Refund  Under 
State  and  Local  Coverage  Agreements — 
Existing  Collection. 

Respondents:  State  and  Local 
Governments. 

OMB  Desk  Officer  Judy  A.  Mcintosh. 

Public  Health  Service 

National  Institutes  of  Health 

Subject  Selection  and  Recruitment  of 
Subjects  for  the  Epidemiological  Survey 
of  Oral  Health  in  Adults — New. 

Respondents:  Federal,  State  and  Local 
Governments;  Businesses  (profit  and 
non-profit);  Small  businesses. 

Subject  Mental  Health  Utilization  and 
Reimbursement  Patterris  Study — 
Concept  Clearance. 

Respondents:  Individuals  or 
Households. 


Subject  Shidy  of  Validity  of  Self- 
Reported  Drug  Use  Data — New. 

Respondents:  Individuals. 
OMB  Desk  Officer:  Bruce  Artim. 

Health  Care  Financing  Administration 

Subject  Information  Collection 
Requirements  in  BFO-500-F.  Third  Party 
Liability  for  Medical  Assistances, 
Federal  Financial  Participation  Rates  for 
Skilled  Professional  Medical  Personnel 
and  Supporting  Staff,  and  Sources  of 
State  Share  of  Financing;  42  CFR 
432.50(d)(2),  433.139(a)(2);  433.139(e); 
433.139(f)— HCFA-R-78— New. 

Respondents:  State  or  Local 
Governments. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-^511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington. 
D.C.  20503.  ATTN:  (name  of  OMB  Desk 
Officer). 

Dated:  November  25, 1985. 
K.  Jacqueline  Holz, 

Deputy  Assistant  Secretary  for  Management 

Analysis  and  Systems. 

[FR  Doc.  85-28602  Filed  11-29-85;  8:45  am] 

BIUJNO  CODE  4150-04-M 


National  Institutes  of  Health 

Meetings  for  ttte  Review  of  Contract 
Proposals  and  Grant  Applications 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  for  meetings  of  two 
committees  of  the  National  Cancer 
Institute. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  contract 
proposals,  and  grant  applications.  These 
proposals  and  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the    . 
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proposals  and  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden.  Conunittee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892  (301/496-5708)  will 
furnish  summaries  of  meetings  and 
rosters  of  committee  members  upon 
request  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Cancer  Center 
Support  Review  Committee 

Date:  December  5, 1985 

Place:  Holiday  Inn  Crowne  Maza,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852 

Tune: 

Open:  December  5,  8:30  a.m-9:30  a.m. 

Agenda:  A  review  of  administrative 
details. 

Closed:  December  5,  9:30  a.m.- 
adjoumment 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  John  W.  Abrell, 
Westwood  Building,  Room  826, 
National  Institutes  of  Health, 
Bethesda,  Maryland  20892 

Phone:  301/496-9767 

Name  of  Committee:  Cancer  Biology- 
Immunology  Contracts  Review 
Committee 
Dates:  January  8-10, 1985 
Place:  National  Institutes  of  Health, 
Building  SIC,  Conference  Room  8, 
Bethesda,  Maryland  20892 
Times: 
Open: 
January  8, 9:00  a.m.-9:30  a.m. 
January  10,  9:00  a.m.-9:30  a.m. 
Agenda:  A  review  of  administrative 

details. 
Closed: 
January  8, 9'.30  a.m.-recess 
January  9, 8:30  a.m.-recess 
January  10, 9:30  a.m.-adjoumment 
Closure  Reason:  To  review  contract 

proposals 
Executive  Secretary:  Dr.  Wilna  A. 

Woods,  Westwood  Building,  Room 
807,  National  Institutes  of  Health, 
Bethesda,  Maryland  20692 
Phone:  301/496-7153 

Dated:  November  20, 1965. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
\¥R  Doc.  85-28673  Filed  11-29-85;  8:45  am] 

BIUJNO  CODE  4140-01-M 


rUDHC  IWMUI  99PnC9 

Passive  Smoking;  lAeeting 

Public  Meeting  on  Passive  Smoking — 
January  29. 1986;  9:00  a.m.-5K)0  p.m.. 
National  Academy  of  Sciences 
Auditorium,  2101  Constitution  Avenue, 
NW.,  Washington,  DC  20418. 

Open — Contract:  Dr.  Diane  Wagener, 
National  Research  Council,  2101 
Constitution  Avenue,  NW..  Washington, 
DC  20418,  (202]  334-2897. 

Purpose:  The  purpose  of  this  meeting 
is  to  receive  from  interested  persons 
scientific  information  which  is  pertinent 
to  the  assessment  of  exposure  to  passive 
smoking  and  to  the  evaluation  of 
literature  on  the  potential  health  effects 
of  passive  smoking.  Individuals  wishing 
to  make  an  oral  or  written  presentation 
should  notify  Dr.  Wagener  at  the  above 
address.  The  deadline  for  submitting 
written  presentations  is  January  6, 1986. 
Depending  on  the  the  amount  of  time 
available,  oral  presentations  may  be 
limited  by  a  time  restriction. 

Agenda:  The  National  Research 
Council,  the  operating  arm  of  the 
National  Academy  of  Sciences  and  the 
National  Academy  of  Engineering,  is 
conducting  a  study  at  the  request  of  the 
Department  of  Health  and  Human 
Services  and  the  Environmental  ' 
Protection  Agency  on  methods  of 
assessing  exposure  to  tobacco  smoke  by 
nonsmokers  that  can  be  used  in 
epidemiological  studies.  The  coimcil  is 
also  reviewing  available  literature  on 
potential  health  effects  or  passive  (or 
involuntary)  smoking. 

Dated:  November  25, 1965. 
Oooald  R.  Shopland, 

Acting  Director,  Office  on  Smoking  and 

Health. 

[FR  Doc.  65-28568  FUed  11-29-85;  8:45  am] 

NLLma  COOE  4ie»-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  N-85-1568] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  prop>Osed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 


proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer, 
Office  of  Management  and  Budget  New 
Executive  Office  Building.  Washington. 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street  SW.. 
Washington  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requrement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  famihar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Request  for  Occupied 

Conveyance 
Office:  Housing 

Form  Number  HUD-e539  and  9541 
Frequency  of  Submission:  On  Occasion 
Affected  PubUc:  Individuals  or 

Households  and  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  23,760 
Status:  Revision 
Contact:  Joseph  Bates,  HUD,  (202)  755- 

5740;  Robert  Fishman.  OMB,  (202)  395- 

6880 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507;  Sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d}. 


BEST  COPY  AVAILABLE 


49464 


Dated:  Novembei 
Dennis  F.  G««r, 
Director.  Office  o) 
Systems. 

[FR  Doc  85-28622 
MLLMO  COOC  4210-Ol4ll 


ofi  ifl 


nied 


(Utah  53696] 

Salt  Lake  Dtetrici 
in  Tooete  Count) , 
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formation  Policies  and 
11-29-85: 8:45  am] 


DEPARTMENT  Of  THE  INTERIOR 
Bureau  of  Land  llanagement 


Excttange  of  Lands 
UT 


agency:  Bureau  (^  Land  Management, 
Interior. 

action:  Realty  Action. 


acres  i 


a  Notice  of  a  private 
of  public  land  for 
land  in  Tooele 
akcordance  with 


summary:  This  is 
exchange  of  40 
40  acres  of  private 
County,  Utah  in 
existing  law. 

address:  Comme  its  concerning  the  sale 
will  be  accepted  f  )r  a  period  of  45  days 
from  the  date  of  tjis  notice  by  the: 
District  Manager,  Bait  Lake  District, 
Bureau  of  Land  Management,  2370  South 
2300  West,  Salt  L^ke  City,  Utah  84119. 
INFdRMATKHi  ( 


FOR  FURTHER 

Terry  Catlin,  Ponj 
Specialist,  (801)  5 


CONTACT 

Express  Realty 
4-6773. 


SUPPLEMENTARY 

following  describe  d 
been  examined 
suitable  for  disposal 
section  206  of  the 
and  Management 
2756;  43  U.S.C. 
Selected  Land: 

T.6S..R.6W.,  SLMJUtah. 
Sec  25.  NEV4SWH, 

40  acres. 


If  formation:  The 

public  land  has 
identified  as 
by  exchange  under 
ederal  Land  Policy 
Act  of  1976  (90  Stat. 
orFLPMA: 


.1718) 


this  land,  the  Federal 
t  cquire  the  following 
lay  G.  and  Maree  Joy 
Vj  Hey,  Utah: 


Utah. 


In  exchange  for 
Government  will 
private  land  from 
Sagers,  of  Rush 
Offered  Land: 

T.  6  S.,  R.  6  W.,  SLM, 
Sec.25.  SWy4NW 
40  acres. 

The  offered  lane  is  within  an  area  in 
Tooele  County  ide  itiHed  by  the  Bureau 
of  Land  Management  (ELM)  in  land  use 
plans  for  possible  acquisition  in  Federal 
ownership.  The  selected  land  was 
identified  for  possjble  disposal  by  BLM 
in  land  use  plans.  The  land  ownership 
pattern  and  livestcjck  distribution  will 
be  improved  by  tht  exchange.  The  value 
of  the  lands  to  be  <  xchanged  is  equal. 

The  terms  and  o  >nditions  applicable 
to  the  exchange  ar ;: 


(1)  The  surface  and  minered  estates 
will  be  exchanged  on  both  the  offered 
and  selected  lands. 

(2)  The  selected  lands  will  be  subject 
to  all  vahd  existing  rights. 

(3)  A  right-of-way  will  be  reserved  in 
the  selected  lands  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  of  the  Act  of  August  30, 
1890  (43  U.S.C.  945;  26  Stat  391). 

(4)  Oil  and  gas  lease  U-35853  on  the 
selected  land,  dated  February  1, 1977, 
held  by  various  parties  as  outlined  in 
the  environmental  assessment,  shall  be 
reserved  to  the  United  States  for  the 
duration  of  the  lease. 

(5)  The  publication  of  this  Notice  in 
the  Federal  Register  will  segregate  the 
public  land  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  pubhc  land 
laws,  including  the  mining  laws. 

As  provided  by  the  regulations  in  43 
CFR  2201.1(b)  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary,  shall  not  be 
accepted  or  considered  as  Hied,  and 
shall  be  retiimed  to  the  applicant. 

(6)  An  oil  and  gas  lease  on  the  offered 
land,  dated  August  18, 1981,  to  Lab 
Energy,  shall  be  reserved  to  Ray  G.  and 
Maree  Joy  Sagers  for  the  duration  of  the 
lease. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at 
the  Salt  Lake  District  Office,  2370  South 
2300  West,  Salt  Lake  City,  Utah. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Salt  Lake  District.  Bureau  of 
Land  Management,  2370  South  2300 
West,  Salt  Lake  City,  Utah  84119. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Literior. 

Dated:  November  22, 1985. 
Frank  W.  Snell, 
District  Manager. 
[FR  Doc.  85-28505  Filed  11-29-85;  8:45  am] 

aiLUNO  COOC  4310-DO-M 

[AA-50578  and  AA-6650-B] 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of  the  Alaska  Native  Qaims 
Settlement  Act  of  December  18, 1971 
(ANCSA).  43  U.S.C.  1601. 1613(a),  wiU  be 


issued  to  Belkofski  Corporation  for 
approximately  303  acres.  The  lands 
involved  are  in  the  vicinity  of  Belkofski. 
Alaska. 

Seward  Meridian,  Alaska 

T.  57  S.,  R.  83  W.  (Unsurveyed) 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  ALEUTIAN 
EAGLE.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street  Box  13,  Anchorage,  Alaska 
99513.  {(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  January  2. 1986 
to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Helen  Burleson, 

Section  Chief,  Branch  of  ANCSA 
Adjudication. 

[FR  Doc.  85-28570  Filed  11-29-85;  8:45  am] 

BILUNO  COOE  4310-JA-M 


Notice  of  30-day  Comment  Period  on 
Draft  Environmental  Assessment,  San 
Rafael  Reef  Wilderness  Study  Area, 
Utah 

November  26, 1985. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  30-day  comment 
period  on  Draft  Environmental 
Assessment  analyzing  impacts  of  a 
water  impoundment  project  located 
within  the  San  Rafael  Reef  Wilderness 
Study  Area  (WSA  #UT-060-029A), 
Utah. 

SUPPLEMENTARY  INFORMATION:  The 

operators  proposed  to  construct  a 
reservior  approximately  100' X 100' X  20' 
in  the  Black  Dragon  allotment.llie 
proposed  reservior  will  be  in  a  rocky 
section  of  a  wash.  Excavation  will  be 
done  with  blasting  powder.  Heavy 
equipment  will  be  used  to  clean  out  the 
hole.  If  the  operation  is  successful  the 
operators  may  want  to  haul  water  to 
other  locations,  requiring  improvements 
for  a  water  hauling  road.  The  proposal 
area  is  located  within:  Salt  Lake  Base 


Federal  Regtoter  /  Vol.  50.  No.  231  /Monday.  December  2.  1985  /  Noticeg 49465 

and  Meridian,  Township  22  South, 
Range  12  East,  Section  34. 

A  draft  environmental  assessment  has 
been  written  to  analyze  the  impacts 
from  the  proposed  action  and 
alternatives.  For  a  period  of  30  days 
from  the  date  of  pubUcation  of  the 
notice,  interested  parties  may  comment 
on  the  proposal. 

Legal  Authority 


Federal  Land  Policy  and  Managment 
Act  of  1976,  section  603  (90  Stat.  2785,  43 
U.S.C.  1782)  and  Interim  Management 
Policy. 

WSA  Name 

San  Rafael  Reef  (IJT-O60-029A]. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Orr,  Area  Range  Specialist,  or 
Terry  Humphrey,  Area  Recreation 
Specialist,  801-637-4584,  Bureau  of  Land 
Management,  P.O.  Drawer  AB,  Price. 
Utah  84501. 

Dated:  November  26, 1985. 
Gene  Nodine,  <. 

District  Manager. 
[FR  Doc.  85-28771  Filed  11-29-85;  10:36  am] 

MLUNO  COM  431»-00-M 

Notice  of  15-day  Comment  Extension 
on  Draft  Environmental  Assessment, 
San  Rafael  Reef  Study  Area,  Utah 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  15-day  comment 
period  extension  on  Draft 
Environmental  Assessment  analyzing 
impacts  of  the  change  of  kind  of 
livestock  from  sheep  to  cattle,  located 
within  the  San  Rafael  Reef  Wilderness 
Study  Area  (WSA)  #UT-060^29A), 
Utah. 

SUPPLEMENTARY  INFORMATION:  See 
Federal  Register  Volume  50,  Number 
211,  dated  October  31, 1985,  page  45500. 
The  comment  period  is  extended  15 
days,  and  will  end  on  December  15. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Beth  Stultz,  Range  Specialist,  or 
Terry  Humphrey,  Area  Recreation 
Specialist.  801-637-4584.  Bureay  of  Land 
Management.  P.O.  Drawer  AB,  Price, 
Utah  84501. 

Dated:  Dated:  November  27, 1985. 
Gene  Notline, 
Moab  District  Manager. 
[FR  Doc.  85-28772  Filed  11-29-85;  10:37  am] 

BUXINO  COOE  431&-00-M 


Bureau  of  Reclamation 

Kellogg  Unit  Reformulation  Study, 
CaHfomia;  Intent  To  Prepare  an 
Environmental  Statement  and  To 
Conduct  a  Scoping  Meeting 

Pursuant  to  seciton  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior 
intends  to  prepare  an  integrated 
Planning  Report/Environmental 
Statement  (PR/ES)  emd  hold  a  scoping 
meeting  for  the  Kellogg  Unit 
Reformulation  Study,  Contra  Costa, 
California. 

The  purpose  of  the  proposed  project  is 
to  provide  the  Contra  Costa  Water 
District  (CCWD)  with  water  of  higher 
quality  than  it  currently  receives.The 
intake  of  CCWD's  Contra  Costa  Canal  is 
subject  to  periods  of  saltwater  intrusion 
especially  during  times  of  low  flows  in 
the  Sacramento-San  Joaquin  Delta.  The 
PR/ES  will  address  the  impacts  of 
several  alternatives  for  relocating  the 
Contra  Costa  Canal  intake  to  other 
points  in  the  Sacramento-San  Joaquin 
Delta  that  would  provide  higher  quality 
water  for  CCWD.  The  PR/ES  will  also 
provide  information  on  Los  Vaqueros 
and  Kellogg  Reservoirs  and  explain  how 
they  relate  to  the  intake  relocation. 
These  reservoirs,  while  not  currently 
believed  to  be  feasible,  have  potential  to 
be  integrated  with  the  intake  relocation 
at  a  future  time. 

Other  enviroiunental  review  and 
consultation  requirements  will  be  met 
conciurently  with  the  NEPA  process. 
These  include  applicable  requirements 
of  the  Clean  Water  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the  National 
Historic  Preservation  Act,  the 
Endangered  Species  Act,  and  Executive 
Orders  11988  and  11990  regarding 
floodplains  and  wetlands. 

The  Bureau  of  Reclamation  will  hold  a 
scoping  meeting  in  Concord,  California 
on  December  16, 1985,  at  7:00  p.m.  The 
meeting  will  be  held  at  the  Contra  Costa 
Water  District  offices  at  1331  Concord 
Avenue.  The  scoping  meeting,  which 
will  be  in  a  workshop  format,  is 
intended  to  solicit  public  input  to 
determine  significant  issues,  potential 
environmental  effects  and  other 
information  related  to  the  proposed 
project.  Those  persons  wishing  to 
provide  further  input  should  do  so  in 
writing  by  December  30, 1985,  to  the 
Bureau  of  Reclamation  at  the  address 
provided  below. 

Interested  public  entities  and 


individuals  may  obtain  information  on 
the  proposed  project  by  contacting 
Richard  Johnson,  Bureau  of 
Reclamation,  Attention:  MP-720,  2800 
Cottage  Way,  Sacramento,  California 
95825-1898.  telephone  (916)  978-4957. 

Dated:  November  25, 1985. 
CUffanl  L  Barrett, 

Acting  Commissioner. 

[FR  Doa  65-28530  Filed  11-29-85:  8:45  am] 

BHUNO  COM  4S1»-0»4I 


National  Par1(  Service 

Fort  Washington,  MO; 
Piacataway  Park,  Fort  Washington 
Marina  AvaMatMity  of  Finding  of  No 
Significant  Impact  for  ttte 
Development  Concept  Plan 

The  National  Park  Service  has 
prepared  the  Finding  of  No  Significant 
Impact  for  the  Fort  Washington  Marina 
Development  Concept  Plan.  This  record 
documents  the  selected  course  of  action 
for  the  management  and  use  of  the 
marina. 

Written  comments  will  be  accepted 
for  a  period  of  30-days  following  the 
publication  of  this  notice  and  should  be 
addressed  to  the  Superintendent 
National  Capital  Paries-East  1900 
Anacostia  Ehive  SE.,  Washington,  DC 
20020. 

Copies  of  the  Finding  of  No  Significant 
Impact  are  available  from:  National 
Capital  Parks-East  1900  Anacostia  Dr. 
SE.,  Washington,  DC  20020. 

Dated:  November  22. 1985. 
Manus  f.  Fisli,  Jr., 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  85-28485  Filed  11-29-85;  8:45  am] 
BHJJNa  COM  491l>-7fr-H 


Minerals  Management  Service 

Royalty  Reporting  and  Payment 
Requirements  for  Oil  and  Gas  Sul)}ect 
to  the  "Blanchard  Decision" 

AOENCY:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  change  to  royalty 
calculation  methodology  on  federal  and 
Indian  leases  subject  to  the  blanchard 
decision. 

summary:  The  Minerals  Management 
Service  (MMS)  provides  notice  through 
Addendum.  8  to  the  Auditing  and 
Financial  System  (AFS)  Payor 
Handbook,  of  a  change  in  required 
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royalty  calculation  n  ethodology  for 
production  from  Fedfral  and  Indian  oil 
and  gas  leases  cominitted  to  unitization 
and  comnninitizationi  agreements  in  the 
State  of  Oklahoma,  itbe  change  ivill 
require  lessees,  or  th^ir  designated 
payors,  to  follow  staadard  Federal 
procedures  for  calculating  and  reporting 
royalties  due  on  prod|iction  allocated  to 
oil  and  gas  leases  subject  to  pooling 
agreements.  j 

DATES:  The  effective  cate  of  the  change 
in  royalty  calculation  methodology  is 
November  1, 1985. 

FOn  RJRTNER  INFOmii  ITION  CONTACT: 

Mr.  Dennis  Whitcomb,  Rules  and 
Procedures  Branch,  Knnerals 
Management  Service,lP.O.  Box  25165, 
MS  628,  Bldg.  85,  Denver  Federal  Center. 
Denver.  Colorado  802E5,  (303)  231-3432, 
(FTS)  328-3432.  [ 

SUPPLEMENTARY  INF04lMATK>N: 

Addendum  No.  8  to  tlije  AFS  Payor 
Handbook  of  the  MMS  will  modify 
current  royalty  calculation  and  reporting 
requirements  for  production  from 
Federal  and  Indian  oil  and  gas  leases 
committed  to  unitizatMMi  or 
communitization  agreements  within  the 
State  of  Oklahoma.  Tie  AFS  Payor 
Handbook  contains  specific 
requirements  currendy  followed  by 
payors  in  calculating  ^nd  reporting 
royalties  on  Federal  atid  Indian  oil  and 
gas  leases  subject  to  the  so-called 
"Blanchard  Deci8ion"](SAei!/  Oil 
Company,  et  al.  v.  Corporation 
Commission  of  Oklahtoma,  et  al..  389  P2d 
951  (1963)).  Oklahoma!  Senate  Bill  160 
(S3. 160}  was  signed  ly  the  Governor 
on  June  7, 1985,  to  become  effective  on 
October  17, 1985.  S.B.  160  effectively 
replaces  Blanchard  Decision 
requirements  used  in  calculation  and 
payment  of  royalties  i|i  Oklahoma. 
Consequently,  the  MMS  is  discontinuing 
the  "Blanchard  Decisifin"  requhements 
of  its  AFS  Payor  Han<ft>ook.  Effective 
with  the  production  month  of  November 
1985.  for  royalty  payments  due 
December  31, 1985,  payors  for  Federal 
and  Indian  oil  and  gasj  leases  committed 
to  unitization  and  communitization 
agreements  within  thej State  of 
Oklahoma  are  to  follo^  th&  standard 
Federal  procedures  aslouUin^d  in  the 
AFS  Payor  Handbook  jfor  reporting 
royalties  due  on  production  allocated  to 
each  lease  under  a  pooling  agreement 

Dated:  November  2S,  1^. 
Wm.  D.  BettafOwrg. 

Director,  Minerals  Mono,  'ement  Service. 
[FR  Doc  8&-28587  Filed  1 1-29-85;  8:45  ainj 

BUJNQ  COOC  4310-MR-M 


INTERNATIONAL  TRADE 
COMMISSION 

[invMtigation*  No*.  701-TA-2$t-2$3 
(Final)] 

C«rtain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  India,  Taiwan,  and 
Turkey 

Correction  ■>         .     ■ 

In  FR  Doc.  85-27120  beginning  on  page 
47125  in  the  issue  of  Thursday. 
November  14, 1985.  the  docket  numbers 
in  the  heading  of  the  document  should 
have  read  as  set  forth  above. 
aituNQcooc  isas-avM 


INTERSTATE  COMMERCE 
COMMISSION 

(Fkianc*  Dock*!  No.  30S98  (Sub-1)] 

Burlington  Norttiem  Railroad  Co.; 
TrackiHie  Rights;  Missourl-Kansae- 
Texas  RaibxMd  C04  Exemption 

Missouri-Kansas-Texas  Railroad 
Company  has  agreed  to  grant  overhead 
trackage  rights  to  Burlington  Northern 
Railroad  Company  between  Galena,  KS 
and  Horn,  MO,  and  ancillary  trackage 
rights  at"  Military.  KS.  The  trackage 
rights  will  be  effective  on  November  18, 
1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  November  25. 1985. 

By  the  Commission,  Richard  Lewis,  Acting 
Director.  Office  of  Proceedings. 
lamas  H.  Bayoe, 
Secretary. 
(FR  Doc  85-28511  Piled  11-29-85;  8:45  am] 

BHJLMQCOOE  TDSS-OI-M 


[Dockot  Na  AB-6  (Sub-275)] 

Burlington  Northern  RaHroad  Co.; 
Abandonment  in  Mississippi  County, 
AR;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  2.46-mile  rail  line  between  Blytheville 
(milepost  237.31)  and  the  end  of  track 
(milepost  239.77)  in  Mississippi  County, 
AR.  The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 


it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  containing  in  49  U.S.C.  10905 
and  49  CFR  1152. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-28512  Filed  11-29-85;  8:45  am] 

BILUNQ  CODE  7039-01-11 


[Docket  No.  AB-262  (Sub-1X)] 

Norfolk  and  Portsmouth  Beit  Une 
Railroad  Co.;  Abandonment 
Exemption — at  Chesapeake,  VA; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  .907-mile  line  of  railroad  between 
Station  201-1-97.5,  and  Station  249-t-85  in 
Chesapeake,  VA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  at  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  380 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
January  1, 1986  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  12, 1985,  and 
petitions  fm  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  23, 
1985,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 


Federal  Regbter  /  Vol  Sq  No.  231  /  Monday.  December  2.  1985  /  Notices 49467 


applicant's  representative:  Anthony  M. 
ThieL  Willcox  &  Savage,  P.C.  1800 
Sovran  Center.  Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  21. 1985. 

By  the  Commission.  Richard  Lewis,  Acting 
Director,  Office  of  Proceedings. 
James  H.  Bayne.  , 

Secretary.  '    - 

(FR  Doc.  85-28510  Filed  11-29-85:  8:45  am] 

BIUJIM  COM  703S-01-M 


<  DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

Petition  To  Clasalfy  Statue  of  Alien 
Relative  for  Issuance  of  Immigrant 
Visa,  Form  1-130;  Petition  To  Clnstfy 
Status  of  Alien  Fiance  or  Fiancee  for 
Issuance  of  Nonimmigrant  Visa,  Form 
i-129F;  Revised  Edition 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Notice  of  planned  form  revision. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Thomas  E.  Cook,  Immigration  Examiner, 
Immigration  and  Naturalization  Service, 
425  I  Street,  N.W.,  Washington,  D.C. 
20536,  Telephone:  (202)  633-5014. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  under  the  authority  of 
sections  204  and  214  of  the  Immigration 
and  Nationality  Act  photographs  and 
completed  Form  G-325A's  without 
signature  will  be  required  for  both 
petitioner  and  beneficiary  on  Form  1-130 
spouse  petitions  and.Form  I-129F 
fiance(e]  petitions,  effective  with  the 
distribution  of  the  new  forms  in  the  last 
part  of  calendar  year  1985  or  early  1986. 
One  of  the  Commissioner's  priorities 
for  1985  was  to  improve  the  image  of  the 
.  Service.  Under  this  priority  a  task  was 
identified  to  revise  "public  use"  forms 
for  ease  of  use  by  the  pubUc.  Another 
1985  priority  was  to  develop  antifraud 
strategies  to  combat  abuse  in  the 
petition  process  for  benefits  under  the 
law. 

Several  forms  have  been  redesigned 
to  improve  appearance  and  readability, 
provide  a  logical  sequence  of  questions, 
clarify  and  simplify  instructions,  meet 
requirements  of  operations,  ensure 
compatibility  with  automated  systems 
and  standardize  format  and  instructions. 
It  is  anticipated  that  these  revisions  will 
assist  the  Service  by  enabling  the  public 


to  complete  forms  with  fewer  inquiries 
and  decrease  the  number  of  submissions 
which  are  returned  due  to  incomplete  or 
inaccurate  information.  The  new  designs 
will  also  assist  in  visual  reviews  by 
Service  personnel  and  data  entry  into 
new  automated  systems. 

The  problem  of  fraud  was  addressed 
in  the  redesign  criteria.  In  the  past  few 
years  fraud  has  become  a  pervasive 
problem  for  the  Service.  In  general  the 
current  political,  social  and  economic 
unrest  in  many  countries  has 
increasingly  contributed  to  the  threat 
fraud  poses  to  the  integrity  of  lawful 
immigration  procedures.  The  freedoms, 
stabibty,  opportunities,  and  benefits 
afforded  individuals  in  the  United  States 
create  an  attraction  for  many  aliens, 
i^hich  fosters  fraud  as  an  avenue  for 
immigration.  To  combat  this  abuse, 
additional  supporting  documents  will  be 
required  to  help  stem  ever-increasing 
numbers  of  individuals  who  feign 
legitimate  family  ties  to  obtain  resident 
status  in  the  United  States. 

Sections  204  and  214  of  the 
Immigration  and  Nationality  Act,  as 
amended,  provide  that  a  petition  shall 
contain  such  information  and  be 
supported  by  such  documentary 
evidence  as  the  Attorney  General  may 
require.  Effective  upon  distribution  of 
revised  Forms  1-130  and  I-129F,  a  color 
photograph  of  the  petitioner  and  one  of 
the  beneficiary  of  1-130  spouse  petitions 
(retitled  Petition  for  Alien  Relative)  and 
fiance(e]  I-129F  petitions  (retitled 
Petition  for  Alien  Fiance(e)]  will  be 
required.  In  addition,  a  form  G-325A 
(Biographic  Information)  for  both 
petitioner  and  beneficiary  will  also  be 
required.  This  additional  information 
will  provide  the  Service  with  the  ability 
to  better  detect  fraud,  and  in  the  opinion 
of  the  Service  will  not  be  an  unfair 
burden  on  the  public. 

The  distribution  of  the  revised  forms 
is  planned  for  the  latter  part  of  1985  or 
early  1986,  based  tin  the  current  printing 
schedule.  It  is  anticipated  that  there  will 
be  instructions  to  all  Service  offices 
allowing  a  six-month  grace  period  on 
the  new  requirements  for  applicants 
using  the  old  form.  After  the  grace 
period  has  expired  only  the  revised 
forms  will  be  accepted. 

Dated:  November  25, 1965. 
Richard  B.  Norton. 

Acting  Associate  Commissioner. 
Examinations,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  85-28567  Filed  11-29-65:  &-45  am] 

BILUIM  COOC  44ie-10-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules 

aocncy:  National  Archives  and  Records 
Administration.  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


r.  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  once  monthly 
of  all  agency  records  schedules 
(requests  for  records  disposition     * 
authority)  which  include  records 
proposed  for  disposal.  The  first  notice 
was  published  on  April  1, 1985.  Records 
schedules  identify  records  of  continuing 
value  for  eventutd  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 ' 
U.S.C.  3303a(a). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  January  31. 1986. 

ADDRESS:  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NK),  National  Archives  and  Records 
Administration.  Washington.  DC  20408. 
Requestors  must  dte  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 
Copies  of  the  schedules  are  also 
available  for  public  inspection  during 
the  comment  period  at  the  Office  of  the 
Federal  Register,  Room  8401, 1100  L 
Street  NW.,  Washington.  DC  20408. 

SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records,  Federal  agencies  prepare 
records  schedules  which  spedfy  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive;  they  hst  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 
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The  monthly  |  ubiic  notice  identifies 
the  Federal  agei  cies  and  their 
appropriate  subi  livisions  requesting 
disposition  authority,  includes  a  control 
number  assigne4  to  each  schedule,  and 
briefly  identifie«  the  records  scheduled 
for  disposal.  TIm  complete  records 
schedule  contaii  is  additional 
information  abo  it  the  records  and  their 
disposition.  Adqitional  information 
about  the  dispo^tion  process  will  be 
furnished  with  e  ich  copy  of  a  records 
schedule  reques  ed. 

Schedules  Pendi  og  Approval 

1.  U.S.  Depart!  oent  of  Agriculture, 
Forest  Service  (f  fCl-95-85-3). 
Correspondence  case  files,  and  reports 
relating  to  admii  istrative  appeals  and 
litigation. 

2.  Department  of  the  Air  Force. 
Directorate  of  Aiministration  (Nl-AFU- 
86-2).  Air  Traffi^  Control  Records. 

3.  Department  bf  the  Air  Force, 
Directorate  of  A<  ministration,  HQ 
USAF  (Nl-AFU-  B8-10].  Certain  base 
fire  protection  re  :ords. 

4.  Department  )f  the  Air  Force, 
Directorate  of  Ac  ministration,  HQ 
USAF  (Nl-AFU-  J6-11).  Annual  reports 
prepared  by  Air  'orce  bbraries. 

5.  Department  )f  the  Army.  Office  of 
Records  Manage:  nent  Operations  (NCl- 
AU-85-48).  Comi  aitment  document  files, 
including  records  and  forms  used  to 
effect  the  requisi  ion  of  supplies  and 
services. 

6.  Environmental  Protection  Agency, 
Environmental  Services  Division. 
Regional  Offices  [NCl-412-a5-21). 
Records  relating  o  the  monitoring  of 
environmental  pi  sgrams  in  the  regions. 

7.  Department  )f  Health  and  Human 
Services,  Public  Blealth  Service,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration  (1 11-90-86-2).  Block 
grant  case  files,  i  icluding  applications, 
approval  and  awfird  documents, 
financial  records,  reports, 
correspondence,  find  related  papers. 

8.  Department  of  Health  and  Human 
Services,  Office  o  f  Human  Development 
Services  (NCl-43B-a5-l).  Records 
relating  to  the  adlninistration  of  grants, 
budget  formulaticn,  conferences  and 
workshops,  and  c  ongressional  hearings. 

9.  Department  of  the  Interior,  Mineral 
Management  Service  {Nl-57-a6-l). 
Records  relating  ^o  enforcement  of  the 
Connally  Act      I 

10.  National  Archives  and  Records 
Administration  {N2-330-86-1).  Two 
computer  tapes  containing  dupUcate 
data  of  hostile  and  nonhostile  deaths  of 
U.S.  Army  persoiiiel  in  Viet  Nam. 

11.  Panama  Cai  tal  Commission, 
Administrative  St  nrices  Division  (NCl- 


185-85-1).  Canal  Zone  vehicle, 
motorboat  launch  registration  records 
and  motor  vehicle  proof  of  registration 
records,  1970-79. 

12.  Panama  Canal  Commission, 
Administrative  Services  Branch  (NI- 
185-86-1).  Two  original  16mm  films  on 
the  1976  bicentennial  celebration  in  the 
Canal  Zone. 

13.  Department  of  Transportation, 
Federal  Aviation  Administration  (NCl- 
237-85-1).  Correspondence  and  case 
files  of  the  aircraft  loan  guarantee 
program. 

14.  Veterans  Administration. 
Department  of  Veterans  Benefits  (NCl- 
15-85-8).  Educational  Institution  and 
Training  Establishment  records. 

Dated:  November  25. 1985. 
Frank  G.  Buike, 

AcUng  Archivist  of  the  United  States. 
[PR  Doc.  85-28466  FUed  11-29-85:  8:45  am] 

BtLUNG  CODE  TSIS-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Services; 
Information  CoUection 


summary:  The  Institute  of  Museum 
Services  (IMS)  has  submitted  the 
following  collections  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

Copies  of  these  submissions  are 
available  at  IMS  fit)m  Theresa  Michel, 
Public  Affairs  Officer,  (202)  786-0536. 
Send  comments  to  Joe  Lackey,  Office  of 
Management  and  Budget,  Room  3208, 
NEOB,  Washington,  DC  20503. 

Title:  Conservation  Project  Support 

Final  Report  Form 
Actioa-  New  Collection 
Respondents:  Non-Profit  Institutions 
Estimated  Annual  Burden  Hours:  250 

Respondents,  250  Hours. 
Title:  Conservation  Project  Support 

Interim  Report  Form 
Action;  New  Collection 
Respondents:  Non-Profit  Institutions 
Estimated  Annual  Burden  Hours:  250 

Respondents,  250  Hours. 
Monika  Edwards  Harrison, 
Acting  Director,  Institute  ofMuteuw  Services. 
[PR  Doc.  85-28621  Filed  11-29-85;  8:45  am] 
BtUJHQ  CODE  70SS-0MI 


NUCLEAR  REGULATORY 
COMMISSION 

Power  Authority  of  the  State  Of  New 
York;  Withdrawal  of  Application  for 
Amendment  to  FacWty  Operating 
License 

[Docket  No.  50-333] 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Power  Authority 
of  the  State  of  New  York  (the  licensee) 
to  withdraw  its  November  10, 1983 
application  for  proposed  amendment  to 
the  James  A.  FitzPa trick  Nuclear  Power 
Plant  located  in  Oswego  County,  New 
York.  The  proposed  amendment  would 
have  revised  the  provisions  in  the 
Technical  Specifications  regarding 
installation  of  Reactor  Building  Closed 
Loop  Cooling  Water  System 
containment  isolation  valves.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  published  in  the  Federal 
Register  on  March  22, 1984  (49  FR 
10741).  By  letter  dated  November  1, 
1985,  the  licensee  withdraw  its 
apphcation  for  the  proposed 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  10, 1983; 
(2)  the  licensee's  letter  dated  November 
1, 1985,  withdrawing  the  application  for 
license  amendment;  and  (3)  the 
Commission's  letter  granting  the 
withdrawal  dated  November  20, 1985. 
All  of  the  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
and  at  the  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Dated  at  Bethesda,  Maryland,  this  20th  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 
Domenic  B.  Vassaio, 

Chief.  Operating  Reactors  Branch  No.  2, 

revision  of  Licensing. 

[FR  Doc.  85-28590  Filed  11^2»<B5;  8:45  «m] 

BILLING  CODE  7SW>-01-M 

IDocicet  No.  50-483] 

Union  Electric  Co^  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing;  Errata 

The  next  to  the  last  paragraph,  third 
sentence  of  the  subject  notice  issued  on 
November  6, 1985  (50  FR  46218) 


BEST  COPY  AVAILABLE 
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inadvertently  left  out  the  word  "no". 
The  sentence  should  have  read: 

The  criticality  cell  calculations 
assumed  that  the  fuel  pool  water 
contained  no  boric  acid. 

Dated  at  Bethesda.  Maryland,  this  22nd 
day  of  November  19B5. 

For  the  Nuclear  Regulatory  Conunisston. 
B.).  Youngblood. 

Chief,  Licensing  Branch  No.  1,  Division  of 
Licensing. 
|FR  Doc  85-28589  Filed  11-29-85;  8:45  am] 

BlUJNa  COOE  75MM)Mi 


Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  v*rill  hold  a  meeting  on 
December  5-7. 1985,  in  Room  1046, 1717 
H  Street.  NW,  Washington,  DC.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  November  19, 1985. 
This  revised  meeting  notice  covers 
changes  in  agenda  items  and  the 
schedule  for  the  meeting  based  on 
several  topics  which  are  being  deferred 
until  a  subsequent  ACRS  meeting. 

The  revised  agenda  for  the  subject 
meeting  will  be  as  follows: 

Thursday,  December  5, 1985 

8:30  A.M.-8:45  A.M.:  Report  of  ACRS 
Chairman  (Open)— The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

8:45  A.M.-10:00  A.M.:  Operator 
Licensing  Requirements  (Open) — ^The 
members  will  hear  and  discuss  the 
report  of  its  subcommittee  and 
representatives  of  the  NRC  Staff 
regarding  proposed  revisions  of  10  CFR 
Part  55,  Operators'  Licenses. 

10:15  A.M.-12:15  P.M.:  General 
Electric  Standard  Safety  Analysis 
Report  (GESSAR  11)  (Open/Closed)— 
Discuss  proposed  ACRS  reports 
regarding  the  request  for  an  FDA  for  this 
type  facility. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  facility 
and  detailed  arrangements  regarding 
security  provisions  for  this  type  facility. 

1:15  P.M.-2:00  P.M.:  Futute  ACRS 
Activities  (Open)— Discuss  anticipated 
activities  of  ACRS  subcommittees  and 
proposed  items  for  consideration  by  the 
full  Committee. 

2:00  P.M.-5:15  P.M.:  Millstone  Nuclear 
Ponrer  Station.' Unit  1  (Open/Closed) — 
The  members  will  consider  the  request 


of  the  licensee  for  a  full  tenn  operating 
license  for  this  facility. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Infoimation  applicable  to  this  facility 
and  detailed  security  arrangements  for 
this  facility. 

Friday,  December  6, 1985 

B.-00  A.M.-8:30  AM.:  ACRS  Annual 
Report  to  the  U.S.  Congress  on  the  NRC 
Proposed  Safety  Research  Program  and 
Budget  for  FY  1987  (Open)— The 
members  will  discuss  the  scope  and 
format  for  this  report. 

8:30  A.M.-10:15  A.M.:  Requalification 
of  Reactor  Operators  (Open) — Discuss 
proposed  ACRS  comments  regarding  the 
adequacy  of  the  NRC  reactor 
requalification  program.  Representatives 
of  the  NRC  Staff  will  participate,  as 
appropriate. 

10:15  A.M.-12:00  Noon:  Prioritization 
of  New  Generic  Issues  (Open) — Discuss 
proposed  ACRS  comments  regarding  the 
priorities  proposed  by  the  NRC  Staff  for 
resolution  of  new  unresolved  generic 
issues.  Members  of  the  NRC  Staff  will 
participate,  as  appropriate. 

1:00  P.M.-Z-30  P.M.:  General  Electric 
Standard  Safety  Analysis  Report 
(GESSAR  II)  (Open/Closed) 

The  members  will  continue  discussion 
of  proposed  ACRS  reports  regarding  the 
request  for  an  FDA  for  this  type  nudear 
facility. 

Portions  of  this  session  will  be  closed 
to  discuss  Proprietary  Information 
applicable  to  this  facility  design  and 
detailed  arrangements  for  security 
provisions  for  this  type  of  nuclear  plant. 

2:30  P.M.-3:30  P.M.:  Decay  Heat 
Removal  (Open) — The  members  will 
hear  and  discuss  a  status  report 
regarding  the  NRR  resolution  effort  for 
USI  A-J5,  Shutdown  Decay  Heat 
Removal  Requirements. 

3:30  P.M.-5:15  P.M.:  Quantitative 
Safety  Goals  (Open) — The  members  will 
hear  and  discuss  the  report  of  its 
subcommittee  regarding  the  evaluation 
and  implementation  of  proposed 
quantitative  safety  goals  for  the 
regulation  of  nuclear  power  plants. 

5:15  P.M.S:15  P.M.:  State  of  Nuclear 
Reactor  Safety  (Open) — ^The  members  of 
the  Committee  will  hear  and  discuss  the 
report  of  its  subcommittee  on  the  state 
of  nuclear  power  plant  safety  and  will 
consider  proposed  ACRS  comments 
regarding  this  matter. 

6:15  P.M.-7:00  P.M.:  Preparation  of 
ACRS  Reports  (Open/Closed)— The 
members  will  discuss  proposed  reports 
to  the  NRC  regarding  matters  considered 
during  this  meeting  and  topics  carried 
over  from  the  307th  ACRS  Meeting, 
including  proposed  operation  of  the  Palo 
Verde  Nuclear  Generating  Station,  Units 


1,  2,  and  3;  methods  used  for  selection  of 
reactor  operators;  and  recent  incidents 
which  have  occurred  at  operating 
nuclear  power  plants. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  and  detailed  security 
provisions  for  the  specific  facilities 
being  discussed. 

Saturday,  December  7, 1985 

8:30  AM.S:45  A.M.:  Election  of  ACRS 
Officers  (Closed) — ^The  members  will 
discuss  the  qualifications  and 
commitments  of  candidates  proposed  as 
ACRS  Officers  during  CY 1986. 

This  portion  of  the  meeting  will  be 
closed  to  discuss  information  the  release 
of  which  would  represent  an 
unwarranted  invasion  of  personal 
privacy. 

8:45  A.M.-12:30  P.M.  and  1:30  P.M.- 
2:30  P.M.:  ACRS  Reports  to  NRC  (Open/ 
Clo8ed}-^The  members  will  discuss 
proposed  ACRS  reports  to  the  NRC 
regarding  items  considered  during  this 
meeting  as  well  as  topics  considered  but 
not  completed  during  the  307th  ACRS 
meeting  which  was  held  on  November 
7-%,  1985.  This  includes  ACRS  comments 
regarding  reactor  operations,  the 
technical  basis  for  estimating  source 
terms  and  the  definition  of  high-level 
waste. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed  and  detailed  security 
arrangements  for  the  facilities  being 
considered. 

2:30  P.M.-3:30  P.M.:  ACRS 
Subcommittee  Activities  (Open) — 
Chairman  and  members  of  designated 
ACRS  subcommittees  will  report  on  the 
status  of  related  activities  including  the 
NRC  radwaste  program  and  radwaste 
management,  water  chemistry  control  in 
boiling  water  reactors,  and  long-range 
NUC  planning. 

Proceditfes  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1985  (50  PR  191).  In 
accordance  with  these  procedures,  oral 
or  vmtten  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 


49470 


Federal  Register  /  Vol.  50.  No.  231  /  Monday.  December  2.  1985  /  Notices 


picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  detennined 
by  the  Chairman.  lafonnation  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  tejephone 
call  to  the  ACRS  &  lecutive  Director, 
KF.  Fraley,  prior  to  the  meeting.  In  view 
of  the  possibility  thpt  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  ihould  check  with  the 
ACRS  Executive  Dtt«ctor  if  such 
rescheduling  would  result  in  major 
inconvenience.        I 

I  have  determinei  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  a^ove  to  discuss 
Proprietary  Inform^on  (5  U.S.C. 
552b(c)(4)].  detailed  security  information 
(5  U.S.C  552b(c](3)i  and  information  the 
release  of  which  wquld  represent  an 
unwarranted  invasibn  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephond  call  to  the  ACRS 
Executive  Director.  Mr.  Raj-mond  F. 
Fraley  (telephone  2d2/634-3265), 
between  8:15  A.M.  t  nd  5:00  P.M. 


Dated:  November  X , 
John  C  Hoyls, 
Advisory  Committee, 
(FR  Doc  85-28585  Fileil 

MUJNaCOOC  TSM-OV-M 


1985. 

1  fanagement  Officer. 
11-29-85;  8:45  am] 


[Docfcat  Noe.  50-387-1388] 

Pennsylvania  Powdr  and  Ugtit  Co.; 
Susquetianna  Steal  n  Electric  Station, 
Units  1  and  2;  Envitonmental 
Assessment  and  Fifiding  of  No 
Significant  Impact 


The  U.S.  Nuclear 
Commission  (the 
considering  issuani 
10  CFR  50,  Appen( 
Facility  Operating 


Regulatory 

lission)  is 
of  an  Exemption  to 
A,  Criterion  17  for 

Icense  Nos.  NPF-14 


and  NPF-22,  issued  to  the  Pennsylvania 
Power  and  Light  Company  (the 
licensee),  for  operatjon  of  the 
Susquehanna  Stean^  Electric  Station, 
Unit  1  and  Unit  2,  lotated  in  Luzerne 
County,  Pennsylvania. 

Environmental  Asscjssment 

Identification  of  ihvposed  Action: 
This  Exemption  would  suspend  the 
requirement  to  com]  ly  with  the  single 
failure  criteria  for  o  isite  electric  power 


supplies  as  stated  ir 


10  CFR  SO, 


Api>endix  A,  Criterion  17  upon 
commencement  of  the  fifth  diesel 
generator  tie-in  woric  until  completion  of 
this  work  which  is  not  to  exceed  60  days 
in  the  Limiting  Condition  of  Operation 
(LCO)  extension. 

The  Need  for  the  Proposed  Action: 
The  proposed  Exemption  from  the 
regulation  is  required  in  order  to 
connect  control  and  power  circuits  from 
the  existing  diesel  generators  to  transfer 
points  in  the  new  diesel  generator 
building.  This  tie-in  work  requires 
removing  from  service  the  diesel 
generators,  one  at  a  time,  for  a 
cumulative  period  of  60  days.  Without 
this  Exemption,  a  force  dual  unit 
shutdown  would  be  required  in  order  to 
perform  the  necessary  tie-in  work. 

Environmental  Impacts  of  the 
Proposed  Action:  There  are  no 
environmental  impacts  of  the  proposed 
action.  During  the  extended  LCO  (a 
cumulative  period  of  60  days]  the 
licensee  will  remove  from  service,  one 
at  a  time,  an  existing  diesel  generator  in 
order  to  connect  control  and  power 
circuits  from  the  existing  diesel 
generators  to  transfer  points  in  the  new 
diesel  generator  building.  This  work  will 
be  performed  on  a  diesel  generator  after 
the  diesel  generator  has  been  taken  out 
of  service.  This  work  will  be  completely 
isolated  from  the  operating  plants.  The 
staff  has  reviewed  the  proposed  design 
changes  and  procedures  for  the  tie-in  of 
the  fifth  diesel  generator  and  finds  that 
this  tie-in  work  will  not  impact  plant 
operation.  No  changes  are  being  made  in 
the  allowable  amounts  and  no 
significant  changes  in  the  types,  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cimiulative 
occupational  radiation  exposure.  Should 
a  release  occur  during  the  extended 
LCO  it  would  not  be  greater  than  any 
release  contemplated  during  the  normal 
allowable  LCO.  Additionally,  with  one 
diesel  out  of  service  for  tie-in  work,  the 
three  remaining  diesels  are  capable  of 
shutting  down  both  units  in  the  event  of 
a  loss  of  offsite  power  coincident  with  a 
LOCA  in  one  of  the  units.  There  is 
nothing  in  the  proposed  change  that 
would  suggest  that  the  probability  of 
release  would  be  significantly  increased. 
Further,  the  proposed  change  does  not 
otherwise  affect  radiological  plant 
effluents,  nor  any  significant 
occupational  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
Exemption. 

Alternative  to  the  Proposed  Action: 
Since  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  granting  of  the 


proposed  Exemption,  any  alternative  to 
this  exemption  will  have  the  same  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  Exemption  which  would 
prohibit  operation  of  both  units  for  a 
period  of  60  days. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement"  related  to  the 
operation  of  Susquehaima  Steam 
Electric  Station,  Units  1  and  2,  dated 
June  1981. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  performed  the  entire  review 
of  the  licensee's  position  and  did  not 
consult  other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  Exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action  see  Amendment  No.  51  to  NPF-14 
and  Amendment  No.  19  to  NPF-22. 
These  items  will  be  available  for  public 
inspection  at  the  Commission  Document 
Room,  1717  H  Street,  NW.,  Washington, 
D.C.  20555  and  at  the  Osterhout  Free 
Library,  Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701.  A  copy  may  be 
obtained  on  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Walter  R.  Butler,  (301)  492-7435. 

Dated  at  Bethesda,  Maryland,  this  22nd 
day  of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  M.  Novalc, 

Assistant  Director  for  Licensing,  Division  of 
Licensing,  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  85-28588  Filed  11-29-85;  8:45  am] 

BOiJNO  CODE  7S9O-01-4I 


[Docket  Nos.  50-440  OL  snd  50-441  OL] 

Cleveland  Electric  Illuminating  Co.,  et 
aL  (Perry  Nuclear  Power  Plant.  Units  1 
and  2);  Notice  of  Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  November  20, 1985,  oral 
argument  on  the  pending  appeals  of 
interveners  Ohio  Citizens  for 
Responsible  Energy  and  Sunflower 
Alliance  from  the  Licensing  Board's 
September  3, 1985  ConcludUng  Partial 
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Initial  Decision  on  Emergency  Planning. 
Hydrogen  Control  and  Diesel 
Generators  will  be  heard  at  9:30  a.m.  on 
Thursday.  December  19, 1985.  in  the 
NRC  Public  Hearing  Room.  Fifth  Floor. 
East-West  Towers  Building.  4350  East- 
West  Highway,  Bethesda,  Maryland. 

Dated:  November  25, 1965. 
For  the  Appeal  Board. 
Q  Jean  Shoemaker, 

Secretary  to  the  Appeal  Board. 

|FR  Doa  85-28586  Filed  11-29-85;  8:45  am] 

mUJNG  COOE  7S9&-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-23921;  70-71761 

The  Columbia  Gaa  System,  Inc.  et  al; 
Proposed  1986  and  1987  Intercompany 
Financing,  External  Short-Term 
Financing  and  Money  Pool  Programs; 
Exception  From  Competitive  Bidding 

November  22, 1985. 

The  Columbia  Gas  System,  Inc. 
("Columbia"  and  "System",  when 
referred  to  in  connection  with  its 
subsidiaries),  a  registered  holding 
company,  and  its  subsidiaries,  Columbia 
Gas  System  Service  Corporation 
("Service"),  Columbia  LNG  Corporation 
("Columbia  LNG"),  Columbia  Alaskan 
Gas  Transmission  Corporation 
("Columbia  Alaskan"),  Columbia 
Hydrocarbon  Corporation 
("Hydrocarbon"),  Columbia  Coal 
Gasification  Corporation  ("Coal 
Gasification"),  The  Inland  Gas  Company 
("Inland"),  Inc.,  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  Big  Marsh 
Oil  Company,  Columbia  Gas  Brokerage 
Corporation  ("Columbia  Brokerage"), 
Columbia  Natural  Resources,  Inc.,  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  Columbia  Gas  of 
Kentucky,  Inc.  ("Columbia  Kentucky"). 
Columbia  Gas  of  Ohio,  Ina.  ("Columbia 
Ohio"),  Columbia  Gas  of  Maryland.  Inc. 
("Columbia  Maryland"),  Columbia  Gas 
of  New  York.  Inc.  ("Columbia  New 
York").  Columbia  Gas  of  Pennsylvania, 
Inc.  ("Columbia  Pennsylvania"). 
Columbia  Gas  of  Virginia,  Inc. 
("Columbia  Virginia").  200  Civic  Center 
Drive,  Columbus,  Ohio  43215,  Columbia 
Gulf  Transmission  Company  ("Columbia 
Gulf),  3805  West  Alabama  Avenue, 
Houston.  Texas  77027,  Columbia  Gas 
Development  of  Canada  LTD. 
("Columbia  Canada"),  639 — 5th  Avenue, 
S.W.,  Calgary,  Alberta,  Canada  T2P 
OM9,  Columbia  Gas  Development 
Corporation  5847  San  Felipe,  Houston, 
Texas  77057,  Commonwealth  Gas 
Pipeline  Corporation  ("Commonwealth 
Pipeline"),  Commonweulth  Gas 


Services.  Inc.  ("Commonwealth 
Services").  Commonwealth  Propane. 
Inc.  ("Commonwealth  Propane").  200 
South  Third  Street,  Richmond,  Virginia 
23219,  ("Subsidiaries")  have  filled  an 
application-declaration  with  this 
Commission  pursuant  to  sections  d(b).  9. 
10. 12(b)  and  12(f)  of  the  Public  UUlity 
Holding  Company  Act  of  1935  ("Act") 
and  Rules  43,  45  and  50(a)(5]  thereunder. 

The  Subsidiaries  are  engaged  in 
construction  programs  and  gas  supply 
projects  which  will  involve  estimated 
total  net  capital  expenditures  of  $280.7 
million  in  1986  and  $298.1  million  in 
1987.,  Columbia  Gulf,  Development 
Canada,  Commonwealth  Pipeline, 
Hydrocarbon.  Inland,  and  Coal 
Gasification  are  financing  their  1986  and 
1987  capital  expenditures  entirely  from 
internally  generated  funds.  Columbia 
Alaskan.  Columbia  LNG:  and  Columbia 
Brokerage  contemplates  no  capital 
expenditures  for  the  years  1086  and 
1987.  Columbia  Brokerage  has 
previously  received  Commission 
authorization  for  its  financing 
requirements  by  order  dated  July  19. 
1984  (HCAR  No.  23369). 

The  other  subsidiaries  plan  to  Hnance 
part  of  their  1986  and  1987  capital 
expenditure  programs  with  funds 
generated  from  internal  sources,  and  the 
balance  through  the  sale  to  Colimibia  of 
installment  promissory  notes 
("Installment  Notes")  up  to  the  amounts 
indicated  below: 


(In  mmion*  o(  dolM] 

Company 

Lxm^-larm 

debt 

1968 

1987 

Total 

Columbia  Kentucky 

3.2 

28.0 

.9 

3.7 
13.8 

2.5 
12.0 

2.0 

^8 
.7 

22.0 
.6 

2.0 
12.8 

1.7 
22.5 

^0 

0.2 

57 

Columbia  Ohio „_ 

sao 

Columbia  Maiytand 

Columbia  New  York. 

Cohimbia  Pennsytvania....    _    

Columbia  Virginia 

1.5 
5.7 

26.6 
4.2 

34.5 

Commonwfealth  Propane _ 

3.0 
.7 

Total 

69.6 

663 

135.9 

The  Installment  Notes  will  be 
unsecured  and  will  be  dated  the  date  of 
their  issue,  be  payable  in  15  equal 
annual  installments  on  January  31  in 
each  of  the  years  from  1988  through  2002 
inclusive  for  Installment  Notes  issued 
during  1966  and  on  January  31  in  each  of 
the  years  from  1989  through  2003  for 
Installment  Notes  issued  during  1987. 
The  interest  rate  will  be  equal  to  the 
actual  cost  of  money  to  Columbia  for  its 
most  recent  sale  of  long-term  debt  or 
preferred  stock.  Columbia's  most  recent 
sale  was  its  Adjustable  Rate  Cumulative 
Preferred  Stock,  Series  D  sold  in  July 
1983.  The  dividend  rate  on  the  Series  D 


Preferred  Stock  is  adjusted  quarterely 
(as  well  as  the  interest  rates  on 
Installment  Notes  tied  thereto)  and  was 
9.75%  as  of  September  1, 1985.  All  of  the 
Installment  Notes  will  be  purchased  by 
Colimibia  by  December  31, 1987. 

Installment  Notes  issued  by 
Development  Canada  will  have  the 
same  terms  and  provisions  as  described 
in  the  preceding  paragraph,  except  that 
their  interest  will  be  due  and  payable 
only  if  and  to  the  extent  that  it  is 
determined,  as  of  the  end  of  such 
payment  period,  that  Columbia  will  be 
able  to  reduce  its  United  States 
consolidated  income  tax  liability  for  the 
taxable  year  by  the  full  amount  of  any 
foreign  taxes  paid  or  payable  by 
Columbia  with  respect  to  such  interest. 

The  Subsidiaries  short-term 
requirements  are  estimated  to  be 
$362,500,000  from  1968  through  1987  to 
be  funded  first  from  the  intrasystem 
money  pool  ("Money  Pool"),  and/or 
from  borrowings  from  Columbia  funded 
by  Commission  approved  sales  of 
commercial  paper  or  short-term  bank 
loans.  Advances  are  limited  as  follows, 
in  milhons:  Columbia  Kentucky — 
$30,000;  Columbia  Ohio— $195,000; 
Columbia  Maryland — $4,000;  Columbia 
New  York— $12,000;  Columbia 
Pennsylvania  $80,000;  Columbia 
Virginia — $7,000;  Development 
Canada — $4,500;  Commonwealth 
Propane — $5,000;  Commonwealth 
Service — $9,000;  Commonwealth 
Pipeline  $2.00a  Hydrocarbon— $5,000; 
Inland — $12,000;  Coal  Gasification — 
$12,000;  and  Service— $5,000.  The  funds 
would  be  advanced,  repaid  and 
reborrowed,  as  required  from  time  to 
time  through  1987.  The  Subsidiaries  cost 
of  money  on  all  such  short-term 
advances  will  be  the  composite  weighed 
average  effective  cost  incurred  by 
Columbia  on  its  own  short-term 
transactions. 

Columbia's  198&-1987  External  Short- 
Term  Financing  Program  will  involve 
either  commercial  paper  or  bank  loans 
not  exceeding  $525  milion  or  30%  of 
secured  debt,  extending  the  exemption 
from  6(a)  of  the  Act  as  provided  by  6(b). 
Columbia  proposes  to  issue  and  sell 
commercial  paper  in  the  form  of 
unsecured  notes  to  one  or  more 
commercial  paper  dealers  with  a  ri^t  to 
repurchase  and  resell,  and  continue  to 
do  so  as  long  as  the  effective  rate  on 
such  commercial  paper  is  less  than  the 
effective  interest  cost  on  bank 
borrowings,  except  that,  in  order  to 
obtain  greater  flexibility,  commercial 
paper  may  be  issued  with  an  effective 
interest  cost  in  excess  of  the  effective 
inte^st  cost  on  bank  borrowings  if  the 
paper  has  a  maturity  of  not  more  than  60 
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days  from  the  date  pf  issue.  Coounercial 
paper  will  be  issued  in  denominations  of 
not  less  than  $50,001)  not  more  than  $5 
million,  and  will  bejreoffered  by  the 
dealerfs)  in  non-puBlic  offerings.  The 
commercial  paper  will  be  sold  to  the 
dealer(s)  at  the  thei)  prevailing  discount 
rate  for  similar  conttnercial  paper,  and 
will  not  be  prepayaple.  The  dealer(s) 
may  reoffer  the  pap^r  at  a  discount  rate 
annum  less  than  the 
bia  as  issuer. 
:y  has  a  $500  million 
ith  a  group  of  banks 
infinned  bank  lines 
to  maintain  these 
t  rate  on  short-term 


of  up  to  Vb  of  1%  pe 
rate  borne  by  Colui 
Columbia  curren 
Credit  Agreement 
and  $25  million  of  ci 
of  credit,  and  inten< 
amotmts.  The  intei 


bank  borrowings  unjder  the  $500  million 
Credit  Agreement  are  based  on  either 
the  prime  rate.  Adjusted  Certificate  of 
Deposit  (CD")  Ratdplus  %%.  or  the 
London  Interbank  offer  rate  ("LIBOR") 
plus  %%.  MaturitiesI  of  loans  issued 
imder  the  CD  rate  o}ition  may  be  30, 60, 
or  90  days.  Maturities  of  loans  issued 
under  the  LIBOR  rale  option  may  be  1,  2, 


jtion,  a 

1%  on  undrawn 
ijuarterly.  The 
|t-term  bank 

I  $25  million 


3,  or  6  months.  In  ac 

commitment  fee  of 

amounts  is  payable  \ 

interest  rate  on  shor 

borrowings  under  l 

confirmed  bank  line!  of  credit  will  be 

negotiated  at  the  tiiile  loans  are  taken, 

but  will  not  result  in  borrowing  costs  of 

more  than  the  prime  rate,  in  effect  from 

time  to  time,  adjusted  for  the  effect  of 

compensating  balan  ;es  or  fees  in  lieu 

thereof.  Assuming  a  fee  of  %%  in  lieu  of 

compensating  balan  :es,  and  a  Prime 

Rate  of  9V4%,  the  effective  cost  would  be 

9%%. 

It  is  also  proposed  that  the  Money 
Pool  be  continued  through  December  31. 
1987.  Service  would  continue  to 
administer  the  Money  Pool  and 
coordinate  loans  to  Subsidiaries  in  need 
of  such  cash.  Columpia  will  not  borrow 
from  or  lend  to  the  Money  Pool  or 
otherwise  benefit  frim  the  Money  Pool. 

The  daily  interest  Ion  outstanding 
Money  Pool  loans  will  be  the  composite 
weighted  average  dc  ily  cost  and/or 
yield  to  Columbia  fo  r  its  external  short- 
term  borrowing  and,  or  short-term 
investments,  or,  if  n^  such  borrowings  or 
investments  are  outstanding,  the  daily 
rate  published  in  The  Wall  Street 
Journal  for  30-day  commercial  paper 
notes  sold  through  dealers  by  major 
corporations.  Borrowers  would  pay 
interest  on  amoimts  borrowed  and 
Lenders  would  receive  interest  income 


on  their  proportiona 


accordance  with  the  above-mentioned 
pricing  mechanism,  f  cash  contributed 


e  contribution  in 


by  Lenders  exceeds  Borrowers'  needs, 
the  excess  will  be  invested  in  money 
market  securities. 

It  is  requested  that  investments 
pursuant  to  the  Money  Pool  be 
authorized  to  the  extent  of  the  aggregate 
temporary  excess  cash  from  time  to 
time,  and  that  borrowings  be  authorized 
to  the  extent  of  cash  available  in  the 
Money  Pool  provided  that  no  Subsidiary 
may  borrow  through  the  Money  Pool,  or 
from  Colimibia  directly,  any  amount  in 
excess  of  the  level  of  short-term 
borrowing  last  approved  by  the 
Commission  for  that  Subsidiary. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  Views  in  writing  by 
December  16, 1985,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit,  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued.  After  said  date  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-28615  Filed  11-29-85;  8:45  am] 

BIUJNQ  CODE  M10-01-II 


[Reteaae  Na  35-23920;  70-7186] 

The  Connecticut  Light  and  Power  Co^ 
Western  Massachusetts  Electric  Co^ 
Proposed  Pollution  Control  Financing 
and  Exception  From  Competitive 
Bidding 

November  22, 1985. 

The  Connecticut  Light  and  Power 
Company  ("CLAP"),  Seldon  Street, 
Beriin,  Connecticut  06037,  and  Western 
Massachusetts  Electric  Company 
("WMECO").  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts  01089, 
electric  utility  subsidiaries  (the 
"Companies")  of  Northeast  Utilities,  a 


registered  holding  company,  have  filed  a 
declaration  with  this  Commission 
pursuant  to  sections  6(a]  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act ")  and  Rule  50(a)(5) 
promulgated  thereunder. 

The  proposed  transactions  relate  to 
the  financing  of  each  Company's  portion 
of  the  cost  of  acquiring,  constructing, 
and  installing  certain  pollution  control 
and/or  sewage  or  solid  waste  disposal 
facilities  (the  "Facilities")  at  the 
Millstone  1,  Millstone  2,  and/or  the 
Millstone  3  nuclear-electric  generating 
plants  located  in  the  Town  of 
Waterford.  Connecticut.  CL&P  and 
WMECO  own,  respectively,  81%  and 
19%  of  Millstone  1,  81%  and  19%  of 
Millstone  2,  and  52.6115%  and  12.2385% 
of  Millstone  3.  The  Connecticut 
Development  Authority  (the  "Issuer") 
intends  to  issue  pollution  control 
revenue  bonds  (the  "Bonds")  in  the 
principal  amount  of  not  more  than 
$80,000,000  for  CL&P  and  $20,000,000  for 
WMECO,  $100,000,000  in  total.  The 
Bonds  will  be  issued  under  separate 
CL&P  and  WMECO  Lidentures  of  Trust 
(the  "Indentures")  each  between  the 
Issuer  and  a  trustee  (the  "Trustee"). 
Pursuant  to  loan  agreements  between 
each  of  CL&P  and  WMECO  and  the 
Issuer  (the  "Loan  Agreement"),  the 
Issuer  will  loan  to  CL&P  and  WMECO 
the  proceeds  of  the  Bonds.  CL&P  and 
WMECO  will  agree  to  make  payments 
corresponding  to  the  amounts  needed  to 
pay  the  principal  of,  premium',  if  any. 
and  interest  on  the  Bonds  as  they 
become  due.  The  obligations  of  each  of 
the  Companies  to  repay  its  loan  will  be 
evidenced  by  a  promissory  note  (the 
"Notes").  The  proceeds  of  the  Bonds  will 
be  deposited  with  the  Trustee.  From 
funds  established  under  the  Indentures, 
each  of  the  Companies  will  draw  the 
proceeds  of  the  Bonds  to  pay,  or  to 
reimburse  itself  for.  its  portion  of  the 
cost  of  acquiring,  constructing,  and 
installing  tlie  Facilities. 

The  Bonds  will  be  issued  with 
variable  interest  rates  as  floating  rate 
demand  bonds  and  will  mature  in  not 
more  than  thirty  years  fit)m  the  date  of 
issuance,  subject  to  certain  conditions. 
At  the  option  of  the  Companies,  the 
interest  rates  on  the  Bonds  may  be 
converted  to  a  fixed  interest  rate  upon 
45  days'  notice.  The  various  interest 
rates  on  the  Bonds,  fees,  and  other 
charges  are  described  in  the  declaration. 
The  interest  rate  on  the  Bonds  will,  in  no 
event  exceed  20%  per  annum.  As  of 
October  31, 1985,  the  interest  rates  on 
the  floating  rate  demand  bonds  issued 
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by  the  Issuer  in  August  1984,  March 
1965,  and  September  1985  to  provide 
financing  for  CL&P  and  WMECO  for 
other  pollution  control  projects  at  and 
adjacent  to  Millstone  3  averaged  5.38% 
for  CL&P  and  5.44%  for  WMECO 
(including  letter  of  credit  commissions). 

Pursuant  to  the  terms  of  each  of  the 
Indentures,  each  Bondholder  will  have 
the  option  of  tendering  any  even 
multiple  of  $100,000  principal  amount  of 
the  Bonds  for  purchase  upon  at  least 
seven  days'  prior  notice.The 
Remarketing  Agent,  upon  receiving 
notice  of  a  Bondholder's  intention  to 
present  its  Bonds  for  purchase,  is 
obligated  to  use  its  best  efforts  to  secure 
other  purchasers  of  Bonds.  If  the 
Remarketing  Agent  is  unsuccessful,  the 
Trustee  may  draw  upon  an  irrevocable 
letter  of  credit  to  be  issued  by  The  Long- 
Term  Credit  Bank  of  Japan,  limited, 
New  Yoric  Branch  ("Bank")  for  the  funds 
required  to  pay  the  tendering 
Bondholder.  The  interest  rate  with 
respect  to  the  reimbursement  agreement 
associated  with  the  letter  of  credit 
("Reimbursement  Agreement")  will  be 
the  prime  rate  if  specified  conditions  are 
met  or  the  prime  rate  plus  1%  otherwise. 
So  long  as  the  letters  of  credit  remain 
outstanding,  CL&P  and  WMECO  will 
each  be  obligated  to  pay  the  Bank  a 
letter  of  credit  commission  at  a  rate  of 
0.45%  and  0.60%  per  annum, 
respectively.  A  one-time  fee  payable  at 
closing  equal  to  0.10%  of  the  maximum 
amount  available  to  be  drawn  under  the 
letter  of  credit  and  certain  other  transfer 
and  drawing  fees  are  also  called  for 
under  the  Reimbursement  Agreements. 
Following  conversion  to  a  fixed  interest 
rate.  Bondholders  will  no  longer  have 
the  right  to  tender  their  Bonds  for 
repurchase. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
OfBce  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  16, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  the  declarants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certiHcate)  should  be 
Tiled  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 


For  the  Commission,  by  the  Divison  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohn  WhMlar, 
Secretary. 

[PR  Doa  85-28616  Filed  11-29-85;  8:45  am] 
MUMO  cooc  Mio-ei-ii 

[Rstoass  Nor  35-23918;  70-6981] 

Middle  Soutti  Utiiities,  inc^  Proposed 
Extension  of  Time  for  ttie  issuance 
and  Sale  of  8luu«s  of  Common  Stodc 
Under  Terme  of  Dividend 
Reinvestment  Plan;  Exception  From 
Competitive  Bidding 

Novemlwr  22, 1985. 

Middle  South  Utilities,  Inc.  ("Middle 
South"),  a  registered  holding  company, 
filed  a  post-effective  amendment  to  its 
declaration  in  this  proceeding  with  this 
Commission  pursuant  to  sections  6(a) 
and  7  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
50(a)(5]  promulgated  thereunder. 

Middle  South  permits  holders  of 
record  and  certain  beneficial  owners  of 
Its  Common  Stock,  $5  par  value 
("Conmion  Stock")  and  of  the  preferred 
stocks  ("Preferred  Stock")  of  Middle 
South's  principal  operating  subsidiaries, 
Arkansas  Power  &  Light  Company, 
Louisiana  Power  ft  Light  Company, 
Mississippi  Power  &  Light  Compcuiy  and 
New  Orleans  Public  Service  Inc.,  along 
with  eligible  employees,  to  participate  in 
Middle  South's  Dividend  Reinvestment 
and  Stock  Plan  ("Plan").  Participants  in 
the  Plan  may  have  dividends  on  all,  or 
on  less  than  all,  of  their  shares  of 
Common  Stock  and/or  Preferred  Stock, 
as  well  as  optional  cash  payments, 
invested  in  the  purchase  of  additional 
shares  of  Common  Stock  (HCAR  No. 
22718,  November  18. 1982). 

The  price  per  share  for  purchases 
made  through  reinvestment  of  cash 
dividends  on  shares  of  Common  Stock 
or  cash  dividends  on  shares  of  Preferred 
Stock,  on  any  day  on  which  purchases 
are  made  under  the  Plan,  is  equal  to 
ninety-five  percent  (95%)  of  the  average 
of  the  daily  high  and  low  sale  prices  of 
the  Common  Stock,  based  on 
consolidated  trading  of  the  Common 
Stock  as  defined  by  the  Consolidated 
Tape  Association  and  reported  as  part 
of  the  consoUdated  trading  prices  of 
New  York  Stock  Exchange  listed 
securities,  for  the  period  of  the  last  three 
days  on  which  Common  Stock  was 
traded  immediately  preceding  the 
applicable  investment  date.  "Hie  price 
per  share  for  purchases  made  through 
investment  of  cash  payments  is  equal  to 
100%  of  such  average.  No  shares  of 
Common  Stock  will  be  sold  under  the 
Plan  at  less  than  the  par  value  of  such 


shares.  Participants  in  the  Plan  pay  no 
brokerage  commission  or  service  charge. 

By  subsequent  order  dated  June  29, 
1B84  (HCAR  No.  23354),  the  Commission 
authorized  Middle  South  to  issue  and 
sell  an  additional  15  million  shares  of  its 
Common  Stock,  $5  par  value 
("Additional  Common  Stock"),  pursuant 
to  the  terms  of  the  Plan,  as  amended  and 
restated,  through  December  31, 1985.  Of 
the  15  million  shares  of  Additional 
Common  Stock.  10,371,503  share*  have 
been  issued  and  sold  under  the  Plan  to 
date,  leaving  4,628,497  shares  remaining 
to  be  issued  ("Remaining  Common 
Stock"). 

It  is  currently  expected  that  the 
Remaining  Common  Stock  will  be 
sufficient  to  meet  the  requirements  of 
the  Plan  through  December  31, 1986. 
Accordingly,  Middle  South  now 
proposes  that  the  period  during  which  it 
may  issue  fmd  sell  the  Remaining 
Common  Stock  pursuant  to  the  Plan  be 
extended  through  December  31, 1988. 

Middle  South  proposes  to  apply  the 
net  proceeds  toward  the  reduction  of 
then  outstanding  bank  loans  made  to 
Middle  South  pursuant  to  the  Revolving 
Credit  Agreement  between  Middle 
South  and  various  commercial  banks, 
dated  June  27. 1980.  to  the  purchase  of 
common  stock  from  Middle  South's 
subsidiaries  and  for  othci  corporate 
purposes.  - 

The  amended  declaration  and  any 
furhter  amendments  thereto  are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  16. 1985.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  declarant  at  the  address  specified 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  declaration,  as  filed 
or  as  it  may  be  amended,  may  be 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohn  Wheeler, 
Secretary. 

[FR  Doc.  85-28617  FUed  11-29-85;  &-4S  amj 
siiiiNO  cooe  soio-ei-M 
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No.39-23922  70-7177] 


National  FtMl  Gas,  It  aL;  PropoMd 
lotra-Systam  Borrw  King 
An-angawnta,  laau  Mica  and  Saia  of 
Commarciai  Papar  i  nd  Short>Tarm 
Unaacurod  Notaa;  Recaption  From 
Compatitiva  I 


November  25, 1985 

National  Fuel  Gas  ICompany 
("National")  30  Rodifeller  Plaza.  New 


a  registered 
its  subsidiaries, 
itribution 
tnal  Fue)  Gas 
"Supply"),  PoMi- 
Ition  ('Tenn-York"). 


I  sections  6(a),  7. 
:|f)  of  the  Public 
ay  Act  of  1935 
|))(2).  43,  45, 
hereunder, 
uary  2. 1981 


York.  New  York  101 

holding  company,  a 

National  Fuel  Gas 

("Distribution"),  Na 

Supply  Corporation 

York  Energy  Corpo: 

Empire  Exploration  Inc.  ("Empire")  10 

Lafayette  Square,  Bu^ala  New  York. 

14203,  and  Sieneca  R4sources 

Corporation  ("SenecA")  Capital  Bank 

Plaza.  333  Clay  Strei^  Suite  4150^ 

Houston.  Texas  7700^  have  filed  with 

this  Commission  an  appUcatioo- 

declaration  subject  t 

9(a),  10, 12(b),  and  1 

Utility  Holding  Com 

("Act")  and  rules  4 

50(a)(2).  and  50(aK5) 

By  orders  dated  F( 
(HCAR  No.  21903),  December  31, 1981 
(HCAR  No.  22351).  November  22. 1982 
(HCAR  No.  22722).  December  30. 1983 
(HCAR  No.  23191).  aAd  February  12. 
1985  (HCAR  No.  2356B).  appticants- 
declarants  were  authorized  to 
participate  in  a  systeyi  money  pool 
through  December  3li  1985.  The 
procedures  for  b(»ro^nng  from  and 
lending  to  the  pool  ai^  set  forth  in  those 
ordera.  AppUcants-ddclarants  now 
proposes  that  they  continue  to 
participate  in  the  po 
short-term  borro 

money  pool  win  not  ^ , 

for  Distribution.  $125  bullion  for  Supply, 
$140  million  for  Seneda.  $20  million  for 
Empire,  and  $20  millii  in  for  Penn-York. 

If  intrasystem  sourt  es  of  funds  are 
insufficient  to  mf»et  short-term  loan 
needs  National  proposes  to  issue  and 
seD  nnsecored  notes  t^  certain  banks 
and/or  commercial  p^per  to  Merrill 
Lynch  Money  Marketl  Inc.  ("Dealer'T  up 
to  an  aggregate  princmal  amount  at  any 
one  time  outstanding.|in  compliance 
with  National's  Restated  Certificate  of 
Incorporation,  which  ^s  of  August  31, 
1985.  would  equal  $35B.6754)0a  The 
maximum  principal  amount  of 
unsecured  debt  that  tke  system  may 
have  outstanding  at  a|iy  one  time  is 
limited  to  25%  of  the  (Consolidated 
capitalization  of  the  system  pursuant  to 
a  restriction  in  Natiortal's  Certificate. 

National  proposes  1 3  issue  and  sell, 
from  lanoary  1. 1988 1  vough  December 
31. 1967,  up  to  $80  mil  ion  aggregate 


Total  outstanding 
through  the 
ceed  $150  million 


UMI 


principal  amount  at  anyone  time 
outstanc&ig  of  its  commercial  paper  to 
the  Dealer  and/or  shorMerm  unsecured 
notes  to  Chase  Manhattan  Bank,  N.A. 
Commercial  paper  will  have  varying 
maturities  not  to  exceed  nine  months 
and  will  not  be  prepayable  prior  to 
maturity.  No  commis»ion  will  be 
payable,  however,  the  Dealer^vill 
reoffer  and  sell  the  commercial  paper  to 
a  limited,  defined  group  of  buyers  at  a 
discount  rate  of  V4  of  1%  per  annum  less 
than  the  prevailing  discoimt  rate  for  the 
Dealer  to  National. 

Each  unsecured  note  will  mature  not 
later  than  12  months  from  the  date  of 
issue  and  will  be  prepayable  at  any 
time,  in  whole  or  in  part  without 
penalty  or  premium.  The  notes  will  bear 
interest  at  the  prime  rate  at  each 
individual  bank. 

Costs,  in  the  form  of  compensating 
balances  or  commitment  fees,  may  bie 
incurred  to  support  the  line  of  credit 
The  aggregate  of  the  operating  balances 
of  National.  Distribution.  Supply.  Penn^ 
York,  Empire,  and  Seneca  are  expected 
to  cover  these  amounts.  Assuming 
National  borrowed  the  fuD  amount 
under  each  line  of  credit  and 
compensating  balance  of  10%  under 
each  line  was  required,  the  effective 
cost  of  money,  based  on  a  9.5%  prime 
rate,  would  be  11.67%.  Initially,  the  cost 
of  compensating  balances  and 
commitment  fees  will  be  allocated  to  the 
participating  subsidiaries  on  the  basis  of 
37%  to  Distribution,  31%  to  Seneca,  22% 
to  Supply,  5%  to  Penn-York  and  5%  to 
Empire.  At  the  end  of  the  calendar  year 
costs  wiQ  be  retroactively  reallocated 
among  the  subsidiaries  to  reflect  the 
maximum  outstanding  short-term 
borrowings  of  each  subsidiary. 

In  addition  to  die  tines  of  credit 
certain  of  the  banks  may  have  funds 
available  to  lend  National  at  fixed  rates 
below  the  existing  prime  rate  for  short 
periods  of  time  (1-180  days),  depending 
upon  market  conditions.  National  may 
repay  existinjg  notes  outstanding  at  the 
prime  rate  with  funds  borrowed  at  the 
lower  fixed  rate.  Since  the  1-180  day 
notes  are  not  prepayable.  National  will 
not  utilize  such  notes  unless  it  needs  the 
funds  for  at  least  the  maturity  of  the 
notes. 

National  requests  that  the  sale  of  its 
commercial  paper  be  excepted  from  the 
requirements  of  Rule  50  pursuant  to  snb- 
paragrai^  (a)(5)  since  the  notes  will 
have  matmities  not  to  exceed  nine 
months,  will  be  issued  to  a  limited 
defined  group  of  buyers,  interest  costs 
will  not  exceed  the  cost  of  equivalent 
borrowings  from  Chase,  and  tiie  rate  for 
commercial  paper  for  prime  issuers  such 
as  National  are  ascertainable  by 
reference  to  daily  publications. 


The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  19, 1985,  to 
Secretary,  Seciirities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  the  applicants- 
declarants  at  the  addresses  specified 
above.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  die 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  proposal  as  filed  or 
as  it  may  be  amended,  may  be  granted 
and  permitted  to  become  effective. 

For  the  Coniinission,  by  the  DirinoB  of 
Investment  Management  purvnant  le 
delegated  authority. 
lohnWbMler. 
Secretary. 

[FR  Doc.  85-28618,  filed  11-29-85;  8:45  am} 
MUMQ  cooc  loio-oi-a 


[Reteese  No.  3S-23817;  (70-7033, 31-Mf) 
Adminietralfve  Proceeding  FHe  No.  3-«58a) 

Soutti  Jaraay  Induatrlaa,  Inc.;  Ordar  tar 
Haaringa  on  Propoaad  Acquiattlon  of 
IMHIty  Sacurttiaa  and  on  Application  of 
Dadaratory  Ordar 

On  January  31. 1985,  the  Commissiaa 
issued  a  notice  (HCAR  No.  23586)  of  an 
application  (the  "Section  10 
Application")  pursuant  to  section  9(a)(2) 
and  10  of  the  Act  filed  by  South  Jersey 
Industries,  Inc.  ("South  Jersey"),  One 
South  Jersey  Plaza,  Route  54,  Folsom, 
New  Jersey  08037.  a  New  Jersey 
corporation  and  an  exempt  holding 
company  under  section  3(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rule  2  thereunder. 

That  application  requests  Commission 
approval  of  South  Jersey's  proposed 
acquisition  of  common  stock  of 
Chesapeake  Utilities  Corporation 
("Chesapeake"),  a  Delaware  gas  utility 
company,  in  amounts  that  could  result  in 
South  Jersey  becoming  an  affiliate  of 
Chesapeake  or  Chesapeake  becoming  a 
subsidiary  of  South  Jersey  under  the 
Act.  Currently,  South  Jersey  owns  51.000 
shares  or  approximately  4.9%  of 
Chesapeake's  outstanding  common 
stock.  On  November  16. 1984, 
Qiesapeake  filed  a  request  for  a  hearing 
on  the  Section  10  Application  with  the 
Commission,  contending  that  the 
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proposed  acquisition  would  be  to  the 
detriment  of  its  consumers,  and  would 
not  tend  toward  the  economic  and 
efficient  development  of  an  integrated 
public-utility  system,  and  thus  would  not 
meet  the  standard  for  approval  set  forth 
in  Section  10  of  the  Act.  Chesapeake 
also  contends  that  consummation  of  the 
proposed  transaction  would  render 
South  Jersey  ineligible  for  the  exemption 
it  presently  holds  pursuant  to  section 
3(a)(1)  of  the  Act  and  Rule  2  thereunder. 

On  March  20, 1985.  the  Commission 
issued  a  notice  (Holding  Company  Act 
Release  No.  23635)  of  an  application  (the 
"Section  3(a)(1)  Application")  filed  by 
South  Jersey  requesting  an  order 
pursuant  to  section  3(a)(1)  of  the  Act 
and  section  5(d)  of  the  Administrative 
Procedure  Act  ("APA").  5  U.S.C.  554(e). 
declaring  that  South  Jersey  will  retain 
its  eligibility  for  its  exemption  under 
section  3(a)(1)  of  the  Act  and  Rule  2 
thereunder  if  its  proposed  acquisition  of 
Chesapeake's  common  stock  is 
approved,  and  South  Jersey  then 
acquires  sufficient  stock  either  to  cause 
Chesapeake  to  become  a  subsidiary 
company  of  South  Jersey  pursuant  to 
section  2(a)(8)(A)  of  the  Act,  or  to 
control  Chesapeake. 

On  April  4. 1985.  Chesapeake  filed  a 
request  for  a  hearing  on  the  section 
3(a)(1)  Application  with  the 
Commission,  contending  that  after 
consummation  of  the  proposed 
transaction.  South  Jersey  would  derive 
"a  material  part  of  its  income"  from 
Chesapeake  and  would  as  a  result  no 
longer  be  eligible  for  its  exemption 
under  section  3(a)(1)  of  the  Act  and  Rule 
2  thereunder. 

It  appears  to  the  Commission  that  it  is 
appropriate  in  the  public  interest  that 
hearings  be  held  with  respect  to  both 
Applications.  Accordingly. 

It  is  ordered,  pursuant  to  Section  19  of 
the  Act.  that  a  hearing  on  the 
Applications  under  the  applicable  —  -  ■ 
provisions  of  the  Act  and  the  Rules  of 
the  Commission  be  held  at  a  time  and 
place  to  be  fixed  by  further  order  as 
provided  by  Rule  6  of  the  Commission's 
Rules  of  Practice  (17  CFR  201.8),  and 
that  an  Administrative  Law  Judge  to  be 
designated  by  further  order  preside  at 
said  hearing.  Any  person,  other  than 
South  Jersey,  desiring  to  be  heard  or 
otherwise  wishing  to  participate  in  those 
proceedings  is  directed  to  file  with  the 
Secretary  of  the  Commission,  on  or 
before  December  19. 1985,  an 
application  as  provided  by  Rule  9  of  the 
Commission's  Rules  of  Practice  (17  CFR 
201.9).  setting  forth  the  nature  and 
extent  of  his  interest  in  the  proceeding 
and  any  issues  which  he  deems  raised 
by  this  Notice  and  Order  or  by  said 
application.  A  copy  of  that  request  shall 


be  served  personally  upon  South  Jersey 
at  the  address  noted  above,  and  proof  of 
such  service  (by  affidavit  or,  in  the  case 
of  an  attomey-at-law,  by  certificate) 
shall  be  filed  contemporaneously  with 
the  request.  Persons  filing  an  application 
to  participate  or  to  be  heard  will  receive 
notice  of  the  date  and  place  of  the 
hearing,  and  any  adjournments  thereof, 
as  well  as  of  other  actions  of  the 
Commisson  involving  the  subject  matter 
of  this  proceeding. 

It  is  mrther  ordered  that  Chesapeake's 
motions  to  intervene,  filed  with  its 
requests  for  hearings,  are  hereby  denied 
without  prejudice  to  Chesapeake's  filing 
an  application  to  participate  in  the 
proceedings  pursuant  to  Rule  9  of  the 
Commission's  Rules  of  Practice,  as 
provided  above. 

The  Division  of  Investment 
Management  has  advised  the 
Commission  that  it  has  made  an 
examination  of  the  Applications,  the 
requests  for  hearings,  and  the  responses 
to  those  requests  by  South  Jersey  and 
that,  upon  the  basis  thereof,  the 
following  matters  and  questions  are 
presented  for  consideration  without 
prejudice  to  the  Commission's  specifying 
additional  matters  and  questions  upon 
further  examination: 

(1)  Whether  the  proposed  acquisition 
woidd  tend  towards  interlocking 
relations  or  the  concentraton  of  control 
of  public-utility  companies,  of  a  kind  or 
to  an  extent  detrimental  to  the  public 
interest  or  the  interests  of  investors  or 
consumers; 

(2)  whether  the  consideration 
including  all  fees,  commissions,  and 
other  remuneration,  to  be  given,  directly 
or  indirectly,  in  connection  with  the 
proposed  acquisition  is  reasonable  and 
bears  a  fair  relation  to  the  sums 
invested  in  or  the  earnings  capacity  of 
the  utility  assets  underlying  the 
securities  to  be  acquired; 

(3)  whether  the  proposed  acquisition 
would  unduly  complicate  the  capital 
structure  of  the  holding-company  system 
of  South  Jersey  or  will  be  detrimental  to 
the  public  interest  or  the  interest  of 
investors  or  consumers  or  the  proper 
functioning  of  such  holding-company 
system; 

(4)  whether  the  proposed  acquisition 
is  detrimental  to  the  carrying  out  of  the 
provisions  of  section  11; 

(5)  whether  the  proposed  acquisition 
would  serve  the  public  interest  by 
tending  towards  the  economical  and 
efficient  development  of  an  integrated 
public-utility  system; 

(6)  whether  such  state  laws  as  may 
apply  to  the  proposed  acquisition  have 
been  complied  with;  and 

(7)  whether,  if  South  Jersey  acquires 
Chesapeake,  the  resulting  holding 


company,  and  every  pubic  utility 
subsidiary  thereof  from  which  South 
Jersey  derives,  directly  or  indirectly,  a 
material  part  of  its  income,  tvill  be 
predominantly  instrastate  in  character, 
and  carry  on  their  business  substantially 
in  a  single  state  in  which  South  Jersey 
and  every  such  subsidiary  company  are 
organized. 

It  is  further  ordered  that  in  the 
aforesaid  hearing  attention  should  be 
given  to  the  foregoing  matters. 

It  is  further  ordered  that  the  Division 
of  Investment  Management  shall  be  a 
party  to  the  proceedings. 

It  is  further  ordered  that  the  Secretary 
of  the  Commission  shall  give  notice  of 
the  aforesaid  hearing  by  mailing  copies 
of  this  Notice  and  Order  by  certified 
mail  to  South  Jersey  at  the  address 
noted  above  and  to  Chesapeake;  that 
notice  to  all  other  persons  be  given  by 
publication  of  this  Notice  and  Order  in 
the  Federal  Register  that  a  copy  of  this 
Notice  and  Order  shall  be  published  in 
the  "SEC  Docket";  and  that  an 
aimouncement  of  the  aforesaid  hearing 
shall  be  included  in  the  "SEC  News 
Digest" 

By  the  Commission. 

Dated:  November  22. 1965. 
John  Wheelor. 
Secretary. 

[PR  Doc.  8fr-28619  Filed  11-29-85: 8:45  am] 
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IReleass  Ho.  3S-23919;  70-7182] 

System  Fuels,  Inc.  et  aL;  Proposad 
Borrowings  by  Ftial  Procuramant 
Subaidiary  From  Ita  PubNc-UtUKy 
Parent  Companiaa 

November  22, 1985. 

System  Fuels,  Inc.  ("SFT'],  One 
Poydras  Plaza.  639  Loyola  Avenue.  New 
Orleans.  Louisiana  70113.  a  fuel 
procurement  subsidiary  of  Arkansas 
Power  &  Light  Company  ("AP&L"),  First 
National  Building,  Littie  Rock.  Ariiansas 
72203,  Louisiana  Power  &  Light 
Company  ("LP&L"),  142  Delaronde 
Street.  New  Orleans.  Louisiana  70174. 
Mississippi  Power  &  Light  Company 
("MP&L"),  Elective  Building.  Jackson. 
Mississippi  39205.  and  New  Orleans 
Public  Service  Inc.  ("NOPSI").  317 
Baronne  Street.  New  Orleans  Louisiana 
70112  (collectively  the  "Operating 
Companies"),  eadi  a  subsidiary  of 
Middle  South  Utilities,  Inc.,  a  registered 
holding  company,  and  the  Operating 
Companies  have  filed  an  appUcation- 
declaration  with  this  Commission 
pursuant  to  sections  6(a),  7, 9(a).  10, 
12(b).  and  13(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
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and  Rules  45-.  90,  i  ind  91  promulgated 
thereunder. 

SFI  intends  to  enter  into  an 
amendment  to  thq  loan  agreement  with 
the  Operating  Co^ipanies  pursuant  to 
which  SFI  would  be  authorized  to  make 
borrowings  from  the  Operating 
Companies  which!  will  mature  on 
December  31.  20li  The  borrowings  will 
be  made  form  time  to  time  from  January 
1, 1986.  through  December  31, 1986,  in  an 
aggregate  amount |not  to  exceed,  at  any 
one  time  outstanding,  the  sum  of 
$56,000,000  and  th^  amount  to  be 
outstanding  at  De^mber  31. 1985,  under 
the  loan  agreement,  currently  estimated 
to  be  $21,000,000.  ^vhich  amount  will  be 
converted  into  loa  as  under  the  Loan 
Agreement  Such  proposed  borrowings 

n  to  the  $10,000,000 
wings  authorized  in 

d  in  addition  to  the 

anding  borrowings 

o.  70-6097. 


would  be  in  addi 
of  outstanding  boi 
File  No.  70-5941  ai 
$98,000,000  of  out: 
authorized  in  File 
The  Operating 
commitments  are 
LP&U-$34.371.i 
and  NOPSI— $6, 


^ompames 

'»U-$24.149,000. 
MP&I^-$11.550,00a 
1,000.  The 

commitment  of  ea^h  company  is  equal 
to  the  same  proportion  of  the  total 
commitments  as  its  kilowatt-hour  sales 
for  the  twelve  moi  iths  ended  September 
30. 1985.  bear  to  tt  e  total  kilowatt-hour 
sales  of  the  Operating  Companies  for 
that  period.  Each  ikote  will  bear  interest 
on  the  unpaid  prin  cipal  balance  thereof, 
adjustable  month!  i,  at  an  annual  rate 
for  such  month  eqi  lal  to  the  annual  rate 
of  interest  borne  on  the  last  day  of  the 
preceding  month  b  y  the  short-term  bank 
borrowings  of  the  Dperating  Company 
to  which  such  noti  has  been  issued.  If, 
on  the  last  day  of  i  iny  month,  such 
Operating  Compai  ly  does  not  have  any 
short-term  bank  b(  irrowings 
outstanding,  the  pi  ime  commercial  rate 
will  apply. 

SFI  also  request  i  that  the  following 
authorization  be  e:  ctended  during  1986: 
1)  The  Operating  C  lompanies,  in 
connection  with  a  transaction  or 
transactions  in  thej  ordinary  course  of 
SFl's  fuel  supply  business  and  not 
involving  the  issua  nee  of  a  security,  to 
assure  any  party  c  jntracting  with  S¥\ 
that  the  Operating  Companies  will,  in 
accordance  with  tieir  respective  shares 
of  ownership  of  thi  •  common  stock  of 
SFI.  take  such  acti  >n  as  may  be 
appropriate  from  t  me  to  time  to  keep 
SFI  in  a  sound  fina  ncial  condition  so 
that  it  may  dischatge  its  obligations 
under  the  particular  contract  or 
contracts;  and  2)  T  o  have  personnel 
employed  by  the  oqier  companies  in  the 
Middle  South  system  perform  services 
for  Sn  at  cost  wh^  it  is  more 


economical  and  efficient  for  such 
personnel  to  perform  such  services. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  16, 1985.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a  copy 
on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receiv'e  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investraent  Management,  pursaant  to 
delegated  authority. 
JolmWheelar, 
Secretary. 
[PR  Doc  85-28620  Filed  ll-2»-«5;  8:45  am] 
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BHP  FifMnM  (USA)  Inc.;  Application 
for  Order 

November  25, 1985. 

Notice  is  hereby  given  that  BHP 
Finance  (USA)  Inc.  ("Applicant"),  a 
Delaware  corporation,  c/o  Jeffery  H. 
Boyd,  Esq.,  Sullivan  &  Cromwell  125 
Broad  Street.  New  York.  New  York 
10004,  filed  an  application  on  July  26, 
1985  and  an  amendment  thereto  on 
November  6. 1985,  for  an  order  of  the 
Commission  pursuant  to  section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Act")  exempting  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  the 
applicable  provisions. 

Applicant  states  that  it  was  organized 
for  the  purpose  of  obtaining  funds  in  the 
commercial  paper  market  which  will  be 
loaned  to  BHP  Finance  Limited  ("BHP 
Limited").  BHP  Limited  is  an  Australian 
corporation  which  owns  all  of  the 
common  stock  of  Applicant.  BHP 
Limited  is  a  wholly-owned  subsidiary  of 
the  Broken  Hill  Proprietary  Company 


("BHF'),  an  AustraliaD  industrial 
corporation  with  interests  in  mHTmg> 
minerals  processing,  sted  production, 
oil  and  gas  production  and 
manufacturing  throughout  Australia  and 
internationally.  Applicant  represents 
that  as  of  May  31. 1984,  BHP  has  total 
assets  of  approximately  A  $10.2  billion, 
and  total  revenues  of  approximately  A 
$5.4  billion  as  of  year  end  1984.  BHP 
Limited  was  incorporated  for  the 
purpose  of  financing  the  activities  of 
BHP,  its  subsidiaries  and  affiliates 
("BHP  Group")  and  has  to  date  issued 
dd}t  securities  guaranteed  by  K{P  in  die 
Australian.  European  and  Asian 
markets.  The  net  proceeds  of  the  sale  by 
the  Applicant  of  commercial  papn  will 
be  loaned  to  the  BHP  Group  through 
BHP  Limited. 

Applicant  represents  that  its  capital 
stock  has  not  been  and  will  not  be 
offered  publicly.  Applicant  proposes  to 
issue  and  sell  commercial  paper 
("Notes")  in  offerings  exempts  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  ("1933  Act"),  as 
amended,  pursuant  to  section  3(a)(3)  or 
4(2)  thereof.  Applicant  represents  that 
Bhff  will  unconditionally  guarantee  the  ^ 
payment  of  principal,  interest  and 
premium,  if  any.  on  the  Notes  issued  by 
the  Applicant,  and  will  expressly 
consent  to  the  enforcement  of  snch 
guarantee  directly  by  the  holders  of  the 
Notes.  As  a  result,  the  Notes  will  have 
one  of  the  three  highest  investment 
grade  commercial  paper  ratings  from  at 
least  one  nationally  recognized 
statistical  rating  organization  and 
Applicant's  United  States  counsel  will 
certify  that  such  a  rating  has  been 
received.  Applicant  will  also  enter  into 
an  agreement  with  BHP  limited 
whereby  Applicant  will  agree  to  issue 
Notes  only  at  the  direction  of  BHP 
Limited  and  BHP  Limited  will  agree  to 
be  liable  for  the  Notes. 

Applicant  undertakes  not  to  market 
any  Notes  prior  to  receiving  an  opinion 
of  United  States  counsel  to  the  effect 
that  the  proposed  offering  is  exempt 
from  the  registration  requirements  of  the 
1933  Act.  but  Applicant  does  not  request 
review  or  approval  by  the  Commission 
of  counsel's  opinion  regarding  the 
availabihty  of  such  em  exemption. 

Applicant  undertakes  to  ensure  that 
the  Notes  will  not  be  offered  for  sale  to 
the  general  public,  but  instead  will  be 
sold  through  one  or  more  commercial 
paper  dealers  to  institutional  investors 
and  other  sophisticated  entities  and 
investors  of  the  type  which  ordinarily 
purchase  commercial  paper.  It  is  stated 
that  while  an  annoimcement  of  the 
establishment  of  the  commercial  paper 
facility  may  be  made  as  a  matter  of 
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record,  the  offering  for  sale  of  the  Notes 
will  not  be  otherwise  advertised. 

Applicant  states  that  it  will  appoint  a 
major  bank  or  trust  company  in  the 
United  States  to  act  as  issuing  and 
paying  agent  for  the  Notes.  Furthermore, 
BHP  Limited  and  BHP  undertake,  in 
connection  with  any  issue  and  sale  of 
the  Notes,  to  appoint  irrevocably  an 
agent  in  the  United  States  upon  which 
process  may  be  served  in  any  action 
arising  out  of  or  based  on  the  Notes  or 
BHP's  guarantee  which  may  be 
instituted  in  any  state  or  federal  court  in 
the  Borough  of  Manhattan,  The  city  of 
New  York,  New  York,  by  any  holder  of  a 
Note,  and  to  consent  to  the  jurisdiction 
of  any  such  court  in  respect  of  any  such 
action. 

Notwithstanding  that  Applicant  would 
not  fall  within  the  precise  terms  of  Rule 
3a-5  under  the  Act,  Applicant  submits 
that  the  requested  exemption  is 
consistent  with  the  intent  of  Rule  3a-5 
and  Applicant  represents  that,  other 
than  as  set  forth  in  the  application,  it 
will  operate  in  compliance  with  the 
provisions  of  Rule  3a-5.  Applicant  states 
that  the  use  of  a  structure  which 
technically  qualified  for  the  exemption 
in  Rule  3a-5  would  not  be  appropriate 
for  BHP  because  of  particular 
circumstances  applicable  to  BHP.  The 
use  of  a  subsidiary  of  BHP  Finance  to 
issue  Notes  allows  BHP  to  centralize  its 
group  financing  activities  tiirough  one 
subsidiary  and  will  permit  BHP  to 
deduct  exchange  losses  incurred  in  its 
financing  activities  in  relation  to  its 
Australian  income  tax.  Applicant 
asserts  that  a  direct  issue  by  BHP  or  by 
a  direct  subsidiary  of  BHP  would 
preclude  such  administrative  and 
taxation  advantages. 

Applicant  asserts  that  it  is  not  a 
person  which  was  intended  to  be 
covered  by  the  Act.  Applicant  maintains 
that  it  is  a  special  purpose  company 
organized  solely  to  issue  and  sell  the 
Notes  and  to  advance  the  net  proceeds 
through  BHP  Limited  to  the  BHP  Group 
companies  for  use  in  financing  their 
business  operations.  Applicant  asserts 
that  BHP  is  permitted  to  issue  and  sell 
its  own  commercial  paper  without 
compliance  with  the  Act,  and  it  is 
appropriate  that  Applicant,  which  would 
serve  merely  as  a  conduit  for  financing 
the  business  operations  of  the  BHP 
Group  companies,  should  be  exempted 
from  the  requirements  of  the  Act. 
Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  December  18, 1985.  at  5:30  p.nu.  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request,  and  the 
spedfic  issues,  if  any,  or  fact  or  law  that 


are  disputed,  to  the  Secretaiy.  Securities 
and  Exchange  Commissioa  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  die 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  die 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lohnWhaelw. 

Secretary. 

[PR  Doc  8S-28614  Filed  11-29-8S;  8:48  am] 
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SeN-Regulatory  Organization^ 
Applications  lor  Unlisted  Trading 
Privileges  and  of  Opporttmlty  for 
Hearing;  Philadelphia  Stock  Exchange. 
Incorporated 

November  25, 1985. 

The  above  named  national  securities 
exchange  has  filed  anilicatiatis  with  the 
Securities  and  Exchange  Conunission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Citizens  First  Bancoip 
Common  Stock.  No  Par  Vahie  (File 
No.  7-8892) 
First  Fidelity  Bancorporation 
Common  Stock,  $6.25  Par  Vahie  (File 
No.  7-8693) 
Horizon  Bancorp 
Common  Stock,  $4.00  Par  Value  (File 
No.  7-8694) 
United  Jersey  Banks 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-8605) 
■   These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  16, 1985. 
written  data,  views  and  fuguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  iA  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  diis 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds. 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 


applications  are  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

For  the  Commission.  l>y  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

)ohn  Wliaeiar, 

Secretary. 

(PR  Doc  85-28613  Hied  11-2&-8S;  8:45  am] 
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Appileation  and  Opportunity  for 
Hearing;  General  Fooda  Corp. 

November  22. 1065. 

Notice  is  hereby  given  that  General 
Foods  Corporation,  a  Delaware 
corporation  (the  "Company"),  has  filed 
an  application  under  dense  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (the  "Act")  for  a  findfaig  by 
the  Securities  and  Exdiange 
Commission  (the  "Commission")  diat 
the  trusteeship  of  Citibank.  N.A. 
("Citibank")  under  indentures  of  the 
Company  dated  July  1, 197a  June  15, 
1981,  June  15, 1981  and  March  1, 1962 
(collectively  the  "Qualified  Indentiires") 
heretofore  quaUfied  under  the  Act  and 
the  trusteeship  of  Citibank  under  an 
indenture  between  The  Livingston 
County  Industrial  Development  Agency 
(the  "Agency")  and  Citibank,  Trustee, 
dated  as  of  August  1, 1985  (the  "1985 
Indenture"),  whidi  wrill  not  be  qualified 
under  the  Act  because  of  the  exemption 
contained  in  section  304(a)(4)  of  the  Act 
is  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqoaliiy 
Citibank  from  acting  as  trustee  imder 
the  Qualified  Indentures. 

Section  310(b)  of  the  Act  provides, 
inter  alia,  that  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  conflicting  interest  (as 
defined  in  the  Section),  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  this  section  provides, 
with  certain  exceptions,  that  a  trustee  is 
deemed  to  have  a  conflicting  interest  if 
it  is  acting  as  trustee  under  another 
indenture  of  the  same  obligor.  However, 
pursuant  to  clause  (ii)  of  subsection  (1), 
there  may  be  excluded  from  the 
operation  of  this  provision  another 
indenture  or  indentures  under  whidi 
other  securities  of  such  obligor  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving  on 
application  to  the  Commission,  and  after 
opportunity  for  hearing  thereon,  that 
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trusteeship  under  the  indentures  is  not 
so  likely  to  involve  k  material  conflict  of 


interest  as  to  make 


t  necessary  in  the 


public  interest  or  lot  the  protection  of 
investors  to  disqualify  such  trustee  from 
acting  as  trustee  under  one  of  such 
indentures.  | 

The  Company  allfges  that: 

1.  The  Company  has  outstanding  as  of 
August  8th.  1985,  thi  i  following 
debentures  and  not(  is  (collectively  the 
"Securities"): 

(a)  $12.00a000  Pri  ncipal  amount  of  its 
8%%  Sinking  Fund  I  )ebentures  due  July 
1. 1990  issued  undeii  an  indenture  dated 
as  of  July  1, 1970  between  the  Company 
and  Citibank.  This  i|identure  was  filed 
as  Exhibit  9(c)  2.3  tci  Registration 
Statement  No.  2-37^7  of  the  Company 


under  the  Securitiei 
been  qualified  undi 

(b)  $isaooo.ooo 

6%  Debentures  due 
$20a00a000  princi] 
Debentures  due  Jun( 


Act  of  1933  and  has 

the  Act 

cipal  amount  of  its 
lune  15,  2001  and 
1  amount  of  its  7% 

15,  2011  pursuant 


to  two  indentures  b^th  dated  as  of  June 
15. 1981,  between  th^  Company  and 
Citibank,  Trustee,  llie  indentures 
applicable  to  the  aforementioned 
obligations  were  filed  as  Exhibits 
13(4)(a)  and  13(4)(b)i  respectively,  to 
Registration  Statement  No.  Z-7281S  of 
the  Company  under  the  Securities  Act  of 
1933  and  have  been  qualified  under  the 
Act 

(c)  $150.000,000 14%%  Notes  due 
March  1, 1989  issueo  under  an  indenture 
dated  as  of  March  1  1982  between  the 
Company  and  Citibank.  Trustee.  This 
indenture  was  filed  ka  Exhibit  13(4]  to 
Registration  Statement  No.  2-75968 
under  the  Seguritiesj  Act  of  1933  and  has 
been  qualified  undef  the  Act 

2.  On  August  22, 1985  the  Agency 
issued  $5,280,000  a^regate  principal 
amount  of  its  8%%Ti3Uution  Control 
Revenue  Bonds  (General  Foods 
Manufacturing  Corp  oration  Facility). 
Series  1985  (the  "Bonds")  pursuant  to 
the  1985  Indenture.  The  proceeds  of  the 
sale  of  the  Bonds  have  been  deposited 
by  the  Agency  in  the  construction  funds 
imd  the  bond  fund,  ys  established 
pursuant  to  the  tends  of  the  1985 
Indenture.  The  Bonqs  are  to  be  payable 
solely  from  revenues  derived  by  the 
Agency  imder  the  t«ms  of  a  sale 
agreement  dated  asjof  August  1, 1985 
between  General  Fqods  Manufactiuing 
Corporation,  a  whofy-owned  subsidiary 
of  the  Company  ( "GFMC")  and  the 
Agency  (the  "Sale  Agreement"), 
pursuant  to  which  QFMC  will  purchase 
the  General  Foods  Manufacturing 
Corporation  Pollution  Control  Facility 
("Facility").  The  obtgations  of  GFMC 
under  the  Sale  Agreement  are 
unconditionally  guaranteed  by  the 
Company  pursuant  o  a  Guaranty  dated 


as  of  August  1, 1985  between  the 
Company  and  Citibank  (the 
"Guaranfy").  The  rights  and  benefits  of 
the  Agency  under  the  Sale  Agreement   . 
have  been  assigned  to  the  Trustee  as 
security  for  payment  of  the  Bonds.  The 
Bonds  are  exempt  from  registration 
under  the  Securities  Act  of  1933  by 
virtue  of  an  exemption  contained  in 
section  3(a)(2)  and  the  1985  Indenture  is 
not  being  qualified  under  the  Act 
3.  Section  7.08  of  the  Qualified 
Indentures  provide  in  part  as  follows: 

"Section  7.06.  (a)  If  the  Trustee  has  or  shall 
acquire  any  conflicting  interest  as  defined  in 
this  section  7.06,  it  shall,  within  90  days  after 
ascertaining  that  it  has  such  conflicting 
interest  either  eliminate  such  conflicting 
interest  or  resign  in  the  manner  and  with  the 
effect  specified  in  section  7.10. 

(b)  In  the  event  that  the  Trustee  shall  fail  to 
comply  with  the  provisions  of  subsection  (a) 
of  this  section  7.08,  the  Trustee  shall,  within 
10  days  after  the  expiration  of  such  90  days 
period,  transmit  notice  of  such  failure  to  the 
det>entureholdera  in  the  manner  and  to  the 
extent  provided  in  subsection  (c)  of  section 
5.04. 

(c)  For  the  purpose  of  this  section  7.06,  the 
Trustee  shall  be  deemed  to  have  a  conflicting 
interest  if 

(1)  the  Trustee  is  trustee  under  another 
indenture  under  which  any  other  securities, 
or  certiHcates  of  interest  or  participation  in 
any  other  securities,  of  the  Company,  are 
outstanding,  unless  such  other  indenture  is  a 
collateral  trust  indenture  under  which  the 
only  collateral  consists  of  Debentures  issued 
under  this  Indenture,  provided  that  there 
shall  be  excluded  from  the  operation  of  this 
paragraph  any  other  indenture  or  indentures 
under  which  other  securities,  or  certificates 
of  interest  or  participation  in  other  securities, 
of  the  Company  are  outstanding ;/  (i)  this 
Indenture  and  such  other  indenture  or 
indentures  are  wholly  unsecured  and  such 
other  indenture  or  indentures  are  hereafter 
qualified  under  the  Trust  Indenture  Act  of 
1039,  unless  the  Securities  and  Exchange 
Commission  shall  have  found  and  declared 
by  order  pursuant  to  subsection  (b)  of  section 
305  or  subsection  (c)  of  section  307  of  the 
Trust  Indenture  Act  of  1939  that  differences 
exist  between  the  provisions  of  this  Indenture 
and  the  provisions  of  such  other  indenture  or 
indentures  which  are  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for  the 
protection  of  investors  to  disquahfy  the 
Trustee  from  acting  as  such  under  this 
Indenture  or  such  other  indenture  or 
indentures,  or  (ii)  the  Company  shall  have 
sustained  the  burden  of  proving,  an 
application  to  the  Securities  and  Exchange 
Commission  and  after  opportunity  for 
hearing  thereon,  that  the  trusteeship  under 
this  Indenture  and  such  other  indenture  or 
indentures  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for  the 
protection  of  investors  to  disqualify  the 
Trustee  from  acting  as  such  under  one  of 
such  indentures;"  (Emphasis  Supplied). 
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4.  Execution  of  the  1985  Indenture  may 
involve  Citibank  in  a  conflict  of  interest 
within  the  meaning  of  section  7.08  of  the 
Qualified  Indenttires  since  the  1985 
Indenture  is  not  being  qualified  imder 
the  Act 

5.  The  Company's  obligations  with 
respect  to  the  Securities  and  the  Bonds 
are  wholly  unsecured  and  rank  on  a 
parity  with  each  other.  However,  the 
Company  may,  under  certain  conditions 
be  required  to  secure  the  Securities 
issued  pursuant  to  the  Qualified 
Indentures,  while  the  Bonds  will  remain 
unsecured.  The  Company  asserts  that 
despite  these  negative  pledge  clauses 
(Sections  4.05  and  11.03  of  the  Qualified 
Indentures),  it  is  extremely  unlilcely  that 
the  Securities  issued  pursuant  to  the 
Qualified  Indentiu%s  will  ever  become 
secured  and  therefore  this  does  not 
constitute  a  material  difference  between 
the  securities  and  the  Bonds. 

6.  The  only  material  differences 
between  the  Qualified  Indentures  and 
the  1985  Indenture  and  between  the 
rights  of  the  holders  of  the  Seciu-ities 
and  the  holders  of  the  Bonds  relate  to 
the  fact  that  the  Company  is  the  issuer 
of  the  Securities  whereas  its  payment 
obligations  under  the  Bonds  are  through 
a  guaranty  by  the  Company  to  Citibank, 
Trustee,  of  GFMC's  obligations  under 
the  Sale  Agreement  and  also  relate  to 
differences  between  the  Qualified 
Indentures  and  the  1985  Indenture  as  to 
aggregate  principal  amounts,  dates  of 
issue,  denominations,  interest  rates, 
interest  payment  dates,  maturity,  form 
of  registration,  redemption  provisions 
and  procedures,  trustee's  reports  and 
other  provisions  of  a  similar  nature.  The 
provisions  of  the  1985  Indenture  also 
differ  from  the  Qualified  Indentures  in 
providing  for  optional  and  mandatory 
redemption  prior  to  matiuity  upon  the 
occurrence  of  certain  specified  events, 
in  not  providing  for  sinking  fund 
redemption,  having  different  time 
periods  upon  which  certain  defaults 
become  an  "event  of  default,"  and 
having  different  covenants,  conditions 
and  provisions,  reflecting  the  different 
nature  of  the  transaction. 

7.  No  default  has  at  any  time  existed 
under  the  Qualified  Indentures  or  under 
the  1985  Indentiu^.  It  is  possible  that  a 
default  might  arise  under  one  of  the 
Qualified  Indentures  or  the  1985 
Indenture  without  necessary  arising 
imder  both  the  Qualified  Indentures  and 
the  1985  Indenture. 

8.  Such  differences  as  exist  between 
the  Qualified  Indentures  and  the  1985 
Indenture  ats  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
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Citibank  from  acting  as  Trustee  under 
the  Qualified  Indentures  or  the  1985 
Indenture. 

9.  Under  section  7.0e(c)(l)  of  the 
Qualified  Indentures,  Citibank  is 
deemed  to  have  a  conflicting  interest 
because  it  is  acting  as  Trustee  under  the 
1985  Indpnture  and  the  Qualified 
Indentures  and  because  the  1985 
Indenture  has  not  been  qualified  under 
the  Act,  unless  it  is  deemed  not  to  have 
such  a  conflicting  interest  by  reason  of  a 
finding  by  the  Commission  after  an 
opportunity  for  a  hearing  that  Citibank's 
acting  as  Trustee  under  the  Qualified 
Indentures  and  the  1985  Indenture  is  not 
so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Citibank  from  so 
acting. 

10.  The  Company  has  waived  (a) 
notice  of  hearing,  (b)  hearing  on  thie 
issues  raised  by  its  application  and  (c) 
all  rights  to  specify  procedures  under 
the  Commission's  Rules  of  Practice  with 
respect  to  the  application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said.application. 
File  No.  22-14282,  which  is  on  file  in  the 
offices  of  the  Commission  at  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  an  order 
granting  this  application  may  be  issued 
by  the  Commission  at  any  time  on  or 
after  December  20, 1985,  unless  prior 
thereto  a  hearing  upon  the  amplication  is 
ordered  by  the  Commission,  as  provided 
in  clause  (ii)  of  section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939,  as 
amended.  Any  interested  person  may, 
not  later  than  December  20. 1985  at  5:30 
P.M.,  in  writing,  submit  to  the 
Commission,  his  views  or  any  additional 
facts  bearing  upon  this  application  or 
the  desirability  of  a  hearing  thereon. 
Any  such  communication  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  a  hearing,  the  reasons  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert 

For  tlie  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
autiiority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-28611  Filed  11-29-85:8:45  am] 

BIUJNO  CODE  M1«-«1-4I 


Senior  Executive  Servtoe  Performanoe 
Review  Board;  Uet  of  Members; 
Scliedule  of  Bonus  Awards 

agency:  Securities  and  Exchange 
Commission. 

action:  Listing  of  Personnel  Serving  as 
Members  of  this  Agency's  Senior 
Executive  Service  Performance  Review 
Board  and  Announcement  of  Schedule 
for  Awarding  Bonuses. 

summary:  Pub.  L  95-454  dated  October 
13. 1978  (Civil  Service  Reform  Act  of 
1978)  requires  that  Federal  agencies 
publish  notification  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  agency's  Performance  Review 
Board  (PRB).  This  notice  announces  the 
PRB  membership  and  the  schedule  for 
awarding  SES  bonuses  in  the 
Commission.  The  Securities  and 
Exchange  Commission  has  established  a 
Performance  Review  Board  consisting 
of: 

1.  Geoige  G.  Kundahl.  Executive 
Director,  PRB  Chairman 

2.  Daniel  L.  Goelzer,  General  Counsel 

3.  Linda  C.  Quinn,  Executive  Assistant 
to  the  Chairman 

The  Securities  and  Exchange 
Commission  plans  to  award  bonuses  to 
Senior  Executive  Service  members  on  or 
about  December  15, 1985. 

FOR  RMTHER  INRMIMATION  CONTACn 

Mr.  Craig  Kellermarm,  Office  of 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
Washington,  DC  20549  (202-272-2705). 

Dated:  November  25. 1985. 
John  Wheder, 
Secretary. 
[FR  Doc.  85-28612  Hied  11-29-65: 8:45  am] 

BILUNQ  CODE  M10-01-M 


DEPARTMENT  OF  STATE 

[Pul>lic  Notice  949] 

Participation  of  Private-Sector 
Representatives  on  U.S.  Delegations 

As  announced  in  Phiblic  Notice  No. 
655  (44  FR  17846),  March  23, 1979,  the 
Department  is  submitting  its  May- 
November  1985  list  of  U.S.  accredited 
Delegations  which  included  private- 
sector  representatives. 

Publication  of  this  list  is  required  by 
Article  III(c)  5  of  the  guidelines 
published  in  the  Federal  Register  on 
March  23, 1979. 


Dated:  November  21. 1085. 
Hil«iefiidB.8iy«hkto, 
Director.  Office  of  International  ConferenoaM. 

United  States  Delegation  to  the  5th 
Meeting  of  the  Review  of  Genend 
Concept  of  Separation  Panel; 
international  Civil  Aviation 
Organization  0CAO);  Montreal.  May  6- 
17.1885 

Member 

Jerry  W.  Bradley,  Program  Manager  for 
Navigation  and  Separation  Standards, 
System  Engineering  Service.  Federal 
Aviation  Administration,  Department 
of  Transportation 

Adiisers 

Allen  C.  Busch,  Systems  Simulation  and 
Analysis  Division,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Brian  F.  Colamosca,  Systems  Simulation 
and  Analysis  Division,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Wayne  S.  Dean,  Air  Traffic  Service, 
Federal  Aviation  Administration, 
Department  of  Transportation 

Private  Sector  Adviser 

William  M.  Russell,  Air  Traffic 
Transport  Association,  Washington, 
D.C. 

United  States  Delegatiini  to  the  Study 
Group  I;  IntematioDal 
Telecommunication  Union/Intematiaiial 
Telephone  and  Telegraph  Consultative 
Committee  (ITU/CCITT);  Geneva.  IMay 
9-17. 1885 

Representative 

Douglas  V.  Davis,  Common  Carrier 
Bureau,  Federal  Commtuiications 
Commission 

Alternate  Representative 

Earl  S.  Barbely,  Office  of  International 
Communications  Policy,  Bureau  of 
Economic  and  Business  Afiairs, 
Department  of  State 

Private  Sector  Advisers 

Donald  P.  Casey,  ITT  World 

Communications,  Inc..  Secaucos,  New 

Jersey 
Stei^en  Engelman,  Communications' 

Satellite  Corporation,  Washington, 

D.C. 
Herman  R.  Silbiger,  AT&T  Information 

Systems,  Morristown.  New  Jersey 
Frederick  W.  Voege,  Western  Union 

Telegraph  Company,  Upper  Saddle 

River,  New  Jersey 
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United  Stata*  IMegrtioa  to  die  Meeting 
of  EjqMtts  on  Ship  E|rtii  Stations  Within 
Harbor  Limits  and  Ti  nitorlal  Waters; 
Intamatlonal  Maiitin  •  SatelUta 
Organiiation  (INMA|tSAT):  London. 
May  lS-17.  It85 

RepresentaUve 

John  T.  Gilsenan.  O^ce  of  International 
Conununications  Policy,  Bureau  of 
Economic  and  Buskiess  Affairs, 
Department  of  Stalj 

Advisers 

James  Eaii  Office  of  khe  Legal  Adviser, 

Department  of  Stalj 
Gary  Fereno,  Nationftl 

Telecommunicatioas  and  Information 

AdministratiGn,  D€|)artment  of 

Commerce 
Edward  O'Coimor,  Transportation  and 

Communications  Ifiit  United  States 

Embassy,  London 
Lawrence  Palmer,  Colnmon  Carrier 

Bureau,  Federal  Cotnmunications 

Commission  J 

William  C  Salmon.  Office  of  Under 

Secretary  of  State  lor  Security 

Assistance,  Science  and  Technology, 

Department  of  State 
Joy  Yanagida,  Office  of  the  Legal 

Adviser.  Department  of  State 

Private  Sector  Advisi  t 

John  Oslund.  Commu  lications  Satellite 
Corporation.  Wash  ngton,  D.C 


totfaeSTtfi 

of 
ivemmental 
i;  London, 


I,  cjr 


United  States  Delega 
Subcommittee  on  ^ 
Dangerous  Goods; 
Maritime  Ocganiza 
May  lS-17, 19B5 

Representative 

John  F.  McGowan,  C(immander,  Marine 
Technical  and  Hazardous  Materials 
Division.  United  Sti  ites  Coast  Guard, 
Department  of  Trai  sportation 

Alternate  Representa  live 

John  P.  Aheme.  Lieut(  inant  Marine 
Technical  and  Hazj  irdous  Materials 
Division,  United  States  Coast  Guard, 
Department  of  Trai  sportation 

Advisers 

Edward  A.  Altemos,  ktemational 
Standards  Coordinator.  Materials 
Transportation  Burf  au.  Department  of 
Transportation        I 

Nancy  Fibish.  Shippiijg  Attache,  United 
States  Embassy,  Lofidon 

Richard  Rawl,  Radioactive  Materials 
Branch,  Materials  Transportation 
Bureau,  Department  of  Transportation 

Frank  Thompson.  Jr.,  Marine  Technical 
and  Hazardous  Materials  Division, 
United  States  Coast  Guard, 
Department  of  Transportation 


Private  Section  Adviser 

Donald  W.  Gates,  Captain,  National 
Cargo  Bureau,  Inc.,  New  York,  New 
York 

United  States  Delegation  to  the  IStfa 
Session  of  the  Governing  Council; 
United  Nations  Environmental  Program 
(UNEP);  Nairobi.  May  14^24. 1985 

Representative 

Richard  Elliot  Benedick,  Deputy 
Assistant  Secretary,  Bureau  of  Ocecuis 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Alternate  Representatives 

The  Honorable  Gerald  B.  Thomas. 
United  States  Ambasador.  Nairobi 

Bill  L  Long,  Director,  Office  of  Food  and 
Natural  Resources,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Advisers 

Arthur  Fell,  Deputy  Director,  Office  of 

Regional  and  Economic  Development, 

Agency  for  International 

Development  Nairobi 
Theodore  R.  Harris,  Special  Assistant 

for  Environmental  Affairs  to  the 

Deputy  Secretary,  Office  of 

Environmental  Analysis,  Department 

of  Energy 
William  Mansfield,  Deputy  Associate 

Administrator,  Office  of  International 

Activities,  Environmental  Protection 

Agency 
William  Mills,  Member,  CouncU  on 

Environmental  Quality 
Coleman ).  Nee,  United  States 

Permanent  Representative  to  UNEP, 

United  States  Embassy,  Nairobi 
Michael  Paulson,  Bureau  of 

International  Organization  Affairs, 

Department  of  State 

Private  Sector  AdviseY 

Joseph  T.  Ling,  United  States  Council  for 
International  Business.  New  York 

United  States  Delegation  to  the  51st 
Session  of  the  Maritime  Safety 
Committee;  Intergovernmental  Maritime 
Organization  (IMO);  London,  May  20-24, 
1985 

Representative 

Clyde  T.  Lusk,  Jr.,  Rear  Admiral,  Chief, 
Office  of  Merchant  Marine  Safety, 
United  States  Coast  Guard. 
Department  of  Transportation 

Alternate  Representative 

Daniel  F.  Sheehan,  Technical  Adviser, 
Office  of  Merchant  Marine  Safety, 
United  States  Coast  Guard, 
Department  of  Transportation 


Advisers 

Nancy  Fibish,  Shipping  Attache,  U.S. 

Embassy,  London 
Frits  Wybenga.  Marine  Technical  and 

Hazardous  Materials  Division,  United 

States  Coast  Guard,  Department  of 

Transportation 
Gerard  P.  Yoest,  International  Affairs 

Staff,  United  States  Coast  Guard. 

Department  of  Transportation 

Private  Sector  Advisers 

William  Hannan,  Vice  President 
American  Bureau  of  Shipping,  New 
York,  New  York 

Donald  C.  Hintse,  Executive  Consultant 
National  Ocean  Industries 
Association,  Washington,  D.C. 

United  States  Delegation  to  the  United 
Nadons  Conference  on  the  International 
Code  of  Conduct  for  the  Transfer  of 
Technology;  United  Nations  Conference 
on  Trade  and  Development  (UNCTAD); 
Geneva.  May  13-31, 1985 

Representative 

David  T.  Morrison.  Office  of  Business 
Practices,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Alternative  Representative 

Dieter  Hoinkes,  United  States  Patent 
and  Trademark  Office,  Department  of 
Commerce 

Advisers 

George  Dempsey,  U.S.  Mission,  Geneva 
Ollie  Ellison,  U.S.  Mission,  Geneva 
Kenneth  P.  Freiberg,  Antitrust  Division. 

Department  of  Justice 
Elizabeth  W.  Teel,  Office  of  the  Legal 

Adviser,  Department  of  State 

Private  Sector  Advisers 

David  G.  Gill,  Chairman.  Restrictive 

Business  Practices  Committee,  U.S. 

Council  for  International  Business, 

New  York,  New  York 
Lawrence  Pearson,  Senior  Counsel, 

International  Business  Machines 
'  Corporation,  Purchase,  New  York 
Jennet  Walker,  U.S.  Council  for 

International  Business,  New  York, 

New  York 

United  States  Delegation  to  die 
Insurance  Committee  Meeting; 
Organization  for  Economic  Cooperation 
and  Development  (OECD);  Paris,  June  4- 
5,1965. 

Representative 

Brant  Free,  Director,  Office  of  Service 
Industries,  Department  of  Commerce 

Private  Sector  Adviser 

Gordon  J.  Cloney,  International 
Insurance  Advisory  Council,  United 


Federal  Regbter  /  Vol.  50.  No.  .231  /  Monday.  December  2,  1985  /  Noticeg 49481 


States  Chamber  of  Commerce, 
Washington,  D.C. 

United  State*  Delegation  to  tlie  Fifdi 
Meeting  of  the  Chemicals  Group  and 
Management  Committee;  Organization 
for  Economic  Cooperation  and 
Develc^ment  (OECD);  Paris,  June  4-6. 
1965 

Representative 

Marcia  E.  Williams,  Deputy  Assistant 
Administrator  for  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency 

Advisers 

Brek  Mibt)y,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency 

Thomas  Wilson,  Office  of  Environment 
and  Health,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Private  Sector  Advisers 

Frances  Irwin,  the  Conservation 
Foundation.  Washington,  D.C 

Donald  McCoUister,  Dow  Chemical 
Company,  Midland,  Michigan 

United  States  Delegation  to  the  2nd 
Annual  Meeting  of  the  Council;  North 
Atlantic  Salmon  Conservation 
Organization  (NASCO);  Edinburgh,  June 
3-7.1965 

Commissioners 

The  Honorable  Allen  E.  Peterson,  Jr., 
Woods  Hole,  Massachusetts 

The  Honorable  Richard  Buck,  Hancock, 
New  Hampshire 

The  Honorable  Frank  Carlton. 
Savannah,  Georgia 

Congressional  Adviser 

The  Honorable  John  Dentler,  United 
States  House  of  Representatives 

Advisers 

Vaughn  C.  Anthony,  Northeast  Fisheries 
Center,  National  Marine  Fisheries 
Service,  Woods  Hole,  Massachusetts 

Joseph  H.  Kutkuhn,  Associate  Director 
for  Fishery  Resources,  United  States 
Fish  and  Wildlife  Service,  Department 
of  Interior 

Ted  I.  Lillestolen,  Lieutenant,  Foreign 
Affairs  Office,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Daniel  Reifsnyder,  Office  of  Oceans  and 
Fisheries  Affairs,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Private  Sector  Advisers 

Spencer  Appollonio,  Commissioner, 
Department  of  Natural  Resources. 
Augusta,  Maine 


David  P.  Egan,  Chairman,  Connecticut 
River,  Salmon  Conunission,  SNew 
Haven.  Connecticut 

United  States  Delegation  to  the  Study 
Group  Vm,  International 
TeleoommunicatioD  Union  (ITU)/ 
Intematioiial  Telephone  and  Telegraph 
Ccmsultative  Committee  (CdTT);  Kyoto, 
June  S-14, 1965 

Representative 

Douglas  V.  Davis.  Common  Carrier 
Bureau,  Federal  Communications 
Commission 

Adviser 

Dennis  Bodson,  Office  of  Technology 
Standards,  National  Communications 
System 

Private  Sector  Advisers 

Seraphin  B.  Calo.  IBM.  T.J.  Watson 

Research  Center,  Yorktown  Heights, 

New  York 
Bruce  J.  DeGrass,  Xerox  Corporation. 

Lewisville,  Texas 
Herman  R.  Silbiger,  AT&T  Information 

Systems,  Lincroft,  New  Jersey 

United  States  Delegation  to  the  Council 
and  Committee  Meetings;  IntematioDal 
Natural  Rubber  Organization  (INRO); 
Kuala  Lumpur.  June  6-14. 1965 

Representative 

Rollinde  Prager,  Director  of  Commodity 
Policy,  Office  of  the  U.S.  Trade 
Representative,  Executive  Office  of 
the  Resident 

Alternate  Representatives 

Cornelia  Bryant,  Industrial  and  Strategic 
Materials  Division,  Biu«au  of 
Economic  and  Business  Affairs. 
Department  of  State 

Seward  L  Jones,  Office  of  International 
Sector  Policy,  International  Resources 
Division,  Department  of  Commerce 

Adviser 

James  Gagnon,  United  States  Embassy, 
Kuala  Lumpur 

Private  Sector  Advisers 

Howard  Chapel,  Managing  Director, 
Goodyear  Orient  Private  Ltd.. 
Singapore 

James  F.  Hegarty,  Firestone  Rubber 
Company,  Singapore 

United  States  Delegation  to  the  Meeting 
of  the  Environment  Conunittee  at 
Ministerial  Level;  Organization  for 
Economic  Cooperation  and 
Development  (OECD);  Paris,  June  16-26, 
1965 

Representative 

The  Honorable  Lee  M.  Thomas, 
Administrator,  Environmental 
Protection  Agency 


Alternate  Representatives 

Richard  E.  Benedick,  Acting  Deputy 
Assistant  Secretary  for  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Fitzhugh  Green,  Associate 
Administrator  for  International 
Activities,  Environmental  Protection 
Agency 

The  Honorable  Edward  Streator. 
Ambassador,  U.S.  Representative  to 
the  Organization  for  Economic 
Cooperation  and  Develc^ment.  Pari* 

Senior  Adviser 

Milton  Russell,  Assistant  Administrator 
for  Policy,  Planning  and  Evaluation. 
Environmental  Protection  Agency 

Advisers 

William  H.  Mansfield,  Deputy  Associate 

Administrator  for  International 

Activities,  Environmental  Protection 

Agency 
William  E.  Landfair,  Office  of 

Environment  and  Healdi,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs. 

Department  of  State 
Appropriate  USOECD  Mission  Officer. 

Paris 

Private  Sector  Advisers 

Donald  McCollister,  Chairman, 
Committee  on  Environment,  United 
States  Council  for  International 
Business,  New  Yoric,  New  York 

Jay  D.  Hair,  Executive  Vice  President, 
National  Wildlife  Federation, 
Washington,  D.C. 

United  States  Delegation  to  tlie 
Resumed  Special  Session  of  the  UN 
Commi88i<m  on  Transnational 
Corporations;  UN  EoMiomic  and  Soda! 
CouncU  (ECOSOC);  New  Yock,  June  17- 
21.1965 

Representative 

Richard  J.  Smith,  Deputy  Assistant 
Secretary  for  International  Finance 
and  Development,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Alternate  Representative 

Clarke  N.  Ellis,  Director,  Office  of 
Investment  Affairs,  Bureau  of 
Economic  and  Business  Affairs. 
Department  of  State 

Advisers 

David  F.  Forte,  Counsellor,  International 
Legal  Affairs,  United  States  Mission 
to  the  United  Nations,  New  York.  NY 

Dennis  Goodman,  Minister  Counsellor, 
Deputy  U.S.  Representative  on  the 
Economic  and  Social  Council.  U.S. 
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Mission  to  the  United  Nations,  New 

York 
Christine  Klepacz, 

Affairs.  Departm^t 
Lawrence  Tu,  Offio 

Adviser,  Departm  ent 


Office  of  Multilaterial 
of  Commerce 
of  the  Legal 
of  State 


Private  Sector  Advisers 

Cecil  f.  Olmstead,  S^eptoe  and  Johnson. 

Washington,  DC 
Ralph  A.  Weller,  Consultant,  New  York. 

NY 


United  States  Deleg^tioi 
Meeting  of  the  Rout » 
Panel:  International 
Organization  (ICAG^: 
Inly  5. 1985 

Member 


n  to  the  Fourth 
Facility  CosU 
ICivil  Aviation 
;  Montreal,  June  25- 


'aiid 


Harvey  B.  Safeer,  Director, 
Aviation  Policy 
Aviation  Admhiii 
of  Transportation 

Private  Sector  Adviker 


Robert  V.  Tompkins 
Operational  Char]  ^s. 
World  Airways,  f 


,  Office  of 
Plans,  Federal 
sbation.  Department 


Director, 

Pan  American 
ew  York.  NY 


United  States  Delegf  tion  to  the 
Commodity  Problan)s, 
Intergovernmental  Group  on  Tea;  Food 
and  Agriculture  Organization  (FAO); 
Rome.  July  1-5. 1988 

Representative 

The  Honorable  Mill^cent  Fenwick, 


United  States  Ret 
United  Nations . 
Agriculture,  Rome 


isentative  to  the 
[encies  for  Food  and 

itive 


I  ^neral  Manager, 
York 


ion  to  the  DC 

Food  and 
tion  (FAO):  Mexico 


United  States  Deleg^ti( 
World  Forestry  Coq  ^eas; 
Agriculture  Organiz  ii 
Qty.  July  1-10. 1985 

Representative 

R.  Max  Peterson,  Qtef.  Forest  Service. 
Department  of  Ag  iculture 

ive 


Alternate  Represent  iti 

John  H.  Ohman.  De;  uty 
and  Private  Foresi  ry, 
Department  of  Ag  iculture 

Advisers 


Tennei  isee 


Donovan  C.  Forbes, 

Division  of  Land 

Resources, 

Authority 
William  Leavell, 

Oregon,  Bureau  o: 


Stake 


Deputy  U.S. 


Alternate  Represent 

Edmund  M.  ParsonsJ  L  .^  __, 

Representative.  U  lited  States 
Mission,  Rome 

Private  Sector  Advi^r 

Ralph  M.  Cenzano, 
Harcos.  Inc.  New 


Chief  for  State 
,  Forest  Service, 


Program  Manager, 
^d  Economic 
Valley 


Director  of 
Land  Management. 


Department  of  the  Interior,  Portland, 
Oregon 
John  D.  Sullivan.  Director,  Office  of 
Forestry,  Environment  and  Natural 
Resources,  Bureau  for  Science  and 
Technology,  Agency  for  International 
Development 

Private  Sector  Advisers 

Otis  Michael  Beach,  Champion 

International  Corporation.  Courtland. 

Alabama 
Edward  P.  Cliff,  Forestry  Consultant, 

Alexcmdria,  Virginia 
Warren  T.  Doolittle,  President 

International  Society  of  Tropical 

Foresters,  Bethesda,  Maryland 
Fred  W.  Haeussler,  President,  Society  of 

American  Foresters,  Bethesda, 

Maryland 
Robert  L  Izlar,  Executive  Vice 

President,  Mississippi  Forestry 

Association,  Jackson,  Mississippi 
J.  Charies  Lee,  Head,  Department  of 

Forest  Science,  Texas  A&M 

University,  College  Station.  Texas 
Bruce  R.  Miles.  State  Forester,  Texas 

Forest  Service.  College  Station.  Texas 
John  G.  Miles,  Chairman.  Natural 

Resources  Management  Corporation. 

Eureka,  California 
R.  Neil  Sampson,  Executive  Vice 

President  American  Forestry 

Association.  Washington.  D.C. 
Yale  Weinstein.  Forestry  Consultant 

Albuquerque,  New  Mexico 

Congressional  Advisers 

The  Honorable  E  (Kika)  de  la  Garza, 

Chairman,  Committee  on  Agriculture. 

U.S.  House  of  Representatives 
The  Honorable  Charies  Hatcher,  U.S. 

House  of  Representatives 
The  Honorable  Arlan  Stangeland.  U.S. 

House  of  Representatives 
The  Honorable  Robin  Tallon.  U.S.  House 

of  Representatives 
The  Honorable  Robert  Lindsay  Thomas. 

U.S.  House  of  Representatives 
The  Honorable  Charies  Whitley,  U.S. 

House  of  Representatives 

United  States  Delegation  to  the  Steel 
Committee,  Working  Party; 
Organization  for  Economic  Cooperation 
and  Development  (OECD);  Paris.  Jidy 
15-16, 1985 

Representative 

Ralph  F.  Thompson.  Jr..  Director,  Office 
of  Basic  Industries,  Department  of 
Commerce 

Advisers 

Jorge  Perez-Lopez,  Deputy  Director, 
Office  of  International  Economic 
Affairs,  Department  of  Labor 


Private  Sector  Advisers    '■ 

Frank  Fenton,  Vice  President  for 
International  Affairs.  American  Iron 
and  Steel  Institute,  Washington.  D.C 

William  Hoppe,  Special  Assistant  to 
Chairman.  Bethlehem  Steel 
Corporation.  Bethlehem,  Pennsylvania 

John  J.  Sheehan,  Assistant  to  the 
President  and  Director  for  Legislative 
Affairs,  United  Steel -Workers  of 
America,  Pittsburgh,  Pennsylvania 

Appropriate  USOECD  Mission  Officer, 
Paris 

United  States  Delegation  to  the  UN 
Conference  on  Conditions  for 
Registration  of  Stiips;  Geneva.  July  8-19, 
1965 

Representative 

Samuel  V.  Smith.  Deputy  Director, 
Office  of  Maritime  and  Land 
Transport  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Alternate  Representative 

Thomas  M.  P.  Christensen.  Office  of 
International  Activities,  Maritime 
Administration.  Department  of 
Transportation 

CongessionaJ  Staff  Adviser 

Rudolph  V.  Cassani,  Coimsel  to  the 
Subcommittee  on  Merchant  Marine. 
U.S.  House  of  Representatives 

Gerald  Seifert  General  Coimsel  for 
Maritime  Policy,  Committee  on 
Merchant  Marine  and  Fisheries.  U.S. 
House  of  Representatives 

Advisers 

Richard  Jacobson.  U.S.*  Mission.  Geneva 
Joseph  A.  Yglesias.  Chief  of  the 

Merchant  Vessel  Documentation 

Division,  U.S.  Coast  Guard 

Private  Sector  Advisers 

Richard  J.  Daschbach.  Assistant  to  the 
President  for  International  Affairs, 
Seafarers  International  Union  of 
North  America.  Washington.  D.C. 

Patrick  J.  King,  International 
Organization  of  Marine  Pilots,  Boston, 
Massachusetts 

PhiUp  J.  Loree,  Attorney  and  Chairman. 
Federation  of  American  Controlled 
Shipping,  New  Yoric  New  York 

James  Peterson.  Vice  President 
National  Maritime  Union  of  America. 
AFL-CIO,  New  York.  New  York 

Tahnage  E.  Simpkins,  Executive 
Director,  Maritime  Committee,  AFL- 
CIO,  Washington.  D.C. 

Thomas  S.  Wyman,  Manager,  Maritime 
Relations,  Chevron  Shipping 
Company,  San  Francisco,  California 
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United  States  Delegation  to  the  37th 
Annual  Meeting  of  the  International 
Whaling  Commission  (IWC)  and 
Associated  Meeting;  Bournemouth,  July 
15-19. 1965 

Representative 

The  Honorable  John  V.  Byrne.  United 
States  Commissioner  and 
Administrator,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Alternate  Representative 

The  Honorable  Christian  Herter.  Jr., 
Deputy  U.S.  Commissioner, 
Washington,  D.C. 

Congressional  Advisers 

The  Honorable  Mervyn  M.  Dymally, 
United  States  House  of 
Representatives 

The  Honorable  Ted  Stevens,  Committee 
on  Commerce,  Science,  and 
Transportation,  United  States  Senate 

The  Honorable  Don  Bonker,  Chairman, 
Subcommittee  on  International 
Economic  Policy  and  Trade, 
Committee  on  Foreign  AHairs,  United 
States  House  of  Representatives 

The  Honorable  John  R.  Miller,  Merchant 
Marine  and  Fisheries  Committee, 
United  States  House  of 
Representatives 

Congressional  Staff  Advisers 

Randy  Echols,  Legislative  Assistant  to 

the  Honorable  Mervyn  M.  Dymally, 

United  States  House  of 

Representatives 
Robert  Eisenbud,  Committee  on 

Commerce,  Science,  and 

Transportation,  United  States  Senate 
James  S.  Fukumoto,  Special  Counsel  to 

the  Honorable  Mervyn  M.  Dymally, 

United  States  House  of 

Representatives 
Carole  A.  Grunberg.  Staff  Consultant, 

Subcommittee  on  International 

Economic  Pohcy  and  Trade, 

Committee  on  Foreign  Affairs,  United 

States  House  of  Representatives 
William  D.  Phillips,  Administrative 

Assistant  to  the  Honorable  Ted 

Stevens,  United  States  Senate 
Jacquelyn  M.  Westcott,  Legislative 

Adviser,  Merchant  Marine  and 

Fisheries  Committee,  United  States 

House  of  Representatives 

Advisers 

Howard  Braham,  National  Marine 
Fisheries  Service,  National  Marine 
Mammal  Laboratory,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Anne  Crichton,  Office  of  the  Solicitor, 
Department  of  the  Interior 
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William  E.  Evans,  Chairman-designate, 
Marine  Manunal  Commission 

Claudia  D.  Kendrew,  Office  of  Oceans 
and  Polar  Affairs,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Robert  J.  McManus,  General  Counsel 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Dean  Swanson.  Office  of  International 
Fisheries  Affairs,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Barbara  Wyman,  Special  Assistant  for 
Oceans  and  Fisheries  Affairs,  Bureau 
of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Private  Sector  Advisers 

Marie  Adams,  Executive  Director, 

Alaska  Eskimo  Whaling  Commission, 

Barrow,  Alaska 
Edward  Asper,  Vice  President  and 

General  Curator,  Sea  World  of 

Florida,  Miami,  Florida 
Robbins  Barstow,  Executive  Director. 

Connecticut  Cetacean  Society. 

Wethersfield,  Connecticut 
Douglas  G.  Chapman,  College  of 

Fisheries,  University  of  Washington, 

Seattle,  Washington 
Richard  Ellis,  National  Audubon 

Society,  New  York,  New  York 
Merlin  Koonooka,  Alaska  Eskimo 

Whaling  Commission,  Gambell, 

Alaska 
Lennie  Lane,  Jr..  Chairman,  Alaska 

Eskimo  Whaling  Commission,  Village 

of  Point  Hope,  Alaska 

United  States  Delegation  to  the  Special 
Session  of  the  International  Natural 
Rubber  Organization  Council  (INRO); 
Kuala  Lumpur.  August  12-14, 1965 

Representative 

RoUinde  Prager,  Director  of  Commodity 
Policy,  Office  of  the  U.S.  Trade 
Representative,  Executive  Office  of 
the  President 

Alternate  Representative 

Seward  Jones,  Office  of  International 
Sector  PoUcy,  International  Resources 
Division,  Department  of  Commerce 

Advisers 

Steven  Olsen,  United  States  Embassy, 

Kuala  Liunpur 
Cynthia  Smith,  Industrial  and  Strategic 

Materials  Division,  Bureau  of 

Economic  and  Business  Affairs, 

Department  of  State 

Private  Sector  Advisers 

Howard  Chapel,  Managing  Director, 
Goodyear  Orient  Private,  LTD, 
Singapore 


James  F.  Hegarty,  Firestone  Rubber 
Company,  Singapore 

United  States  Delegation  to  the  Group  of 
Rapporteurs  of  the  Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  Econmnic  and  Sodal  Council 
(ECOSOC);  Geneva,  August  5-16. 1965 

Representative 

Alan  L  Roberts,  Associate  Director  for 
Hazardous  Materials  Regulatioa 
Materials  Transportation  Bureau, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation 

Alternate  Representative 

Edward  A.  Altemos,  Chief,  International 
Standards  Coordination,  Office  of 
Hazardous  Materials  Regulation, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation 

Advisers 

Elaine  Economides,  Office  of  the  Chief 
Counsel,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation 

Charles  H.  Ke,  Chemist  Sciences 
Branch.  Office  of  Hazardous  Materials 
Regulation,  Department  of 
Transportation 

Private  Sector  Adviser 

Douglas  E.  Klapper,  Manager, 
Government  Affairs  and  Product 
Safety,  Pennwalt  Corporation,  Buffalo, 
New  Yoric 

United  States  Delegation  to  the  Groiqi  of 
Rapporteurs  on  PoUution  and  Energy 
12di  Session  Economic  Commission  for 
Europe  (ECE);  Geneva,  August  27-36, 
1965 

Representative 

Richard  Wilson,  Director,  Office  of 
Mobile  Sources,  Environmental 
Protection  Agency 

Alternate  Representative 

Merrill  Korth,  Office  of  Mobile  Sources, 
Environmental  Protection  Agency, 
Ann  Arbor,  Michigan 

Private  Sector  Advisers 

Louis  Broering,  Engine  Manufacturers 
Association,  Chicago,  Illinois 

Harry  Weaver,  Motor  Vehicles 
Manufacturers  Association,  Detroit, 
Michigan 


BEST  COPY  AVAILABLE 
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United  States  Delegatkn  to  the  SevenA 
United  Nations  Coograss  on  tlie 
Preventioa  of  Crime  a^  Traatment  of 
Offenders;  Milan.  AuW  ZS-September 
6.1965 

Representative 

The  Honorable  D.  Lo 
Attorney  General, 
Justice 


[ell  Jensen.  Deputy 
ipartment  of 


ves 


Alternate  Representat 

The  Honorable  Normsta  A.  Carlson, 

Director,  Bureau  of  Prisons, 

Department  of  Justiqe 
The  I-ionorable  Ronal4  Gainer, 

Associate  Deputy  A  tomey  General. 

Department  of  Justic  e 

Congressional  Advisei  • 
The  Honorable  Georgt 


United  States  Hous« 
Representative 


W.  Crockett.  Jr., 
of 


Congressional  Staff  A(  fvisers 

Sheila  A.  Bair,  Deputy  Counsel.  Office  of 
the  Majority  Leader,  United  States 
Senate 

Gail  Higgins  Fogarty.  Counsel. 
Committee  on  the  Judiciary,  United 
States  House  of  Representatives 

Richard  W.  Velde,  Consultant.  Office  of 
the  Majority  Leader,] United  States 
Senate 

Judicial  Advisers 


:k  B.  Lacey,  U.S. 

District  of  New 

Jersey 

E.  MacKinnon, 
for  the  District 
ashington.  D.C 


The  Honorable 

District  Court  for  th 

Jersey.  Newark,  Ne' 
The  Honorable  Geo 

U.S.  Court  of  A,. 

of  Columbia  Circuit  ^ 

The  Honorable  Frank  J.  McGair,  Chief 

Judge,  U.S.  District  Oourt  for  the 

Northern  District  of  Illinois,  Chicago. 

Illinois  I 

The  Honorable  GeraldlB.  Tjoflat,  U.S. 

Court  of  Appeals  for,  the  Eleventh 

Circuit.  JacksonvilleJ  Florida 

Advisers 

Eugene  C  Bailey,  Regi(  inal  Officer, 
Office  of  Counter  Te  Torism  and 
Emergency  Planning,  Department  of 
State 

The  Honorable  Raymo  id  &own. 
Director.  National  Institute  of 
Corrections,  Departitent  of  Justice 

The  Honorable  l,oi8  Ht  i^t  Herrington. 
Assistant  Attorney  C  General,  Office  of 
Justice  Programs,  De  jartment  of 
Justice 

Warren  E.  Hewitt  Dire  ctor.  Office  of 
Human  Rights  Affair  i.  Bureau  of 
International  Organi  nation  Affairs, 
Department  of  State 

The  Honorable  John  C.  Lawn,  Acting 
Administrator,  Drug  Enforcement 
Administration,  Department  of  Justice 


The  Honorable  Stanley  B.  Morris, 
Director.  United  States  Marshals 
Service.  Deportment  of  Justice 

The  Honorable  Steven  R.  Schlesinger, 
Director,  Bureau  of  Justice  Statistics. 
Department  of  Justice 

The  Honorable  James  K.  Stewart, 
Director,  National  Institute  of  Justice, 
Department  of  Justice 

The  Honorable  Jon  R.  Thomas,  Assistant 
Secretary  for  International  Narcotics 
Matters,  Department  of  State 

The  Honorable  William  R  Webster, 
Director,  Federal  Bureau  of 
Investigation,  Department  of  Justice 

Private  Sector  Advisers 

George  J.  Beto,  Distinguished  Professor 
of  Corrections,  Sam  Houston 
University,  Huntaville,  Texas 

Peter  Greenwood,  Criminal  Justice 
Program,  The  Rand  Corporation, 
Santa  Monica,  California 

Charles  F.  WelUbrd,  Chairman.  Institute 
of  Criminal  Justice  and  Criminology, 
University  of  Maryland,  College  Park, 
Maryland 

Hubert  Williams.  President  Police 
Foundation,  Washington,  D.C. 

United  States  Delegation  to  the  15th 
Session  of  the  Subcommittee  on  Bulk 
Chemicals;  Intergovernmental  Maritime 
Organization  (IMO);  London.  September 
2-6,1965 

Representative 

Thomas  R.  Dickey,  Commander,  Marine 
Technical  and  Hazardous  Materials 
Division,  United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Frits  Wybenga.  Marine  Technical  and 
Hazardous  Materials  Division,  United 
States  Coast  Guard,  Department  of 
Transportation 

Advisers 

Nancy  Fibish,  Shipping  Attache,  United 
States  Embassy,  London 

Charles  A.  Huber,  Commander,  Marine 
Technical  and  Hazardous  Materials 
Division,  United  States  Coast  Guard, 
Department  of  Transportation 

Michael  D.  Morrissette,  Marine 
Technical  and  Hazardous  Materials 
Division.  United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Advisers 

Frederick  R.  Adamchak,  Marine 
Engineer,  Marathon  Oil  Company, 
Houston.  Texas 

Robert  H.  Conn,  Marine  Engineer,  Shell 
Oil  Company,  Houston,  Texas 


United  States  Delegation  to  the  Special 
Session  of  the  international  Rubber 
Organization  CouncU  (INRO);  Kuala 
Lumpur,  September  2-6, 1965 

Representative 

Gordon  Jones,  Industrial  and  Strategy 
Materials  Division,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State     ~ 

Alternate  Representative 

Seward  Jones,  Chief,  Office  of 
International  Sector  Policy, 
International  Resources  Division, 
Department  of  Commerce 

Adviser 

Steven  Olsen,  United  States  Embassy, 
Kuala  Lumpur 

Private  Sector  Adviser 

Howard  Chapel,  Managing  Director, 
Goodyear  Orient  Private,  Ltd., 
Singapore 

U3.  Delegation  to  die  First  Sesrion  of 
the  World  Administrative  Radio 
Conference  on  the  Use  of  the 
Geostationary-Satellite  Orbit  and  the 
Planning  of  Space  Services  Utilizing  It; 
International  Telecommunication  Union 
(ITU);  Geneva,  August  a-September  IS, 
1965 

Chairman 

The  Honorable  Dean  Burch, 
Ambassador,  Department  of  State 

Vice  Chairmen 

Harold  G.  Kimball,  Exective  Director  of 

Delegation,  Bureau  of  International 

Communications  and  Information 

Policy,  Department  of  State 
Stephen  E.  Doyle,  Director,  Strategic 

Planning,  Aerojet  TechSystems 

Company,  Sacramento,  California 
Ronald  Lepkowski,  Domestic  Facilities 

Division,  Common  Carrier  Bureau, 

Federal  Communications  Commission 
Richard  Pariow,  Office  of  Spectrum 

Management  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Richard  E.  Shrum,  Director,  Office  of 

International  Radio  Communications, 

Bureau  of  International 

Communications  and  Information 

Policy,  Department  of  State 
Ronald  Stowe,  Vice  President  Satellite 

Business  Systems,  McLean,  Virginia 
Donald  C.  Tice,  Senior  Policy  Officer, 

Bureau  of  International 

Communications  and  Information 

Policy,  Department  of  State 
Francis  Urbany,  Associate 

Administrator,  Office  of  International 

Affairs,  National  Telecommunications 
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and  Infonnation  Administration. 
Department  of  Ck>mmerce 

Advisers 

William  Cook.  Special  Assistant  for 

Telecommunications,  Department  of 

Defense 
The  Honorable  Mimi  Weyforth  Dawson, 

Commissioner,  Federal 

Communications  Commission 
The  Honorable  Diana  Lady  Dougfm, 

Ambassador,  Director,  Bureau  of 

International  Communications  and 

Information  Policy,  Department  of 

State 
Susan  Drake,  Bureau  of  International 

Organization  AHairs,  Department  of 

State 
James  Earl,  Office  of  the  Legal  Adviser. 

Department  of  State 
Howard  Hardy,  United  States 

Information  Agency 
William  Hatch.  Office  of  Spectrum 

Management,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Cecily  Holiday,  Domestic  Facilities 

Division,  Common  Carrier  Bureau. 

Federal  Communications  Commission 
Harold  Horan,  Consultant,  Bureau  of 

International  Communications  and 

Information  Policy,  Department  of 

State 
Edward  R.  Jacobs,  C^ef,  International 

Staff,  Offlce  of  Science  and 

Technology.  Federal  Communications 

Commission 
John  W.  Kiebler,  Communications 

Division,  Office  of  Space  Science  and 

Applications,  National  Aeronautics 

and  Space  Administration 
Bruce  Kreselsky,  Office  of  the  Chief 

Counsel,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Alex  C.  Latker,  International  Staff, 

Common  Carrier  Bureau,  Federal 

Conmiunications  Commission 
Steven  Lett,  Domestic  Facilities 

Division,  Conunon  Carrier  Bureau, 

Federal  Communications  Commission 
David  Macuk.  Office  of  Spectrum 

Management  National 

Telecommunications  and  Infonnation 

Administration.  Department  of 

Commerce 
The  Honorable  David  Markey, 

Administrator,  National 

Telecommunications  and  Infonnation 

Administration,  Department  of 

Commerce 
Robert  F.  May,  Frequency  Management 

Center,  U.S.  Air  Force,  Department  of 

Defense 
Vernon  McConnell,  Frequency 

Management  Office,  Defense 

Communications  Agency,  Department 

of  Defense 


Edward  Miller,  Lewis  Research  Center, 

National  Aeronautics  and  Space 

Administration 
Janice  Obuchowski.  Executive  Assistant 

to  the  Chairman.  Federal 

Communications  Commission 
Dean  Olmstead,  Bureau  of  International 

Communications  and  Infonnation 

Policy,  Department  of  State 
The  Honorable  Henry  Rivera, 

Commissioner,  Federal 

Communications  Commission 
Anthony  M.  Rutkowski,  International 

Staff,  Office  of  Science  and 

Technology,  Federal  Communications 

Commission 
Gilbert  Rye,  National  Security  Council. 

Executive  Office  of  the  President  The 

White  House 
Steven  Selwyn,  International  Staff. 

Office  of  Science  and  Technology. 

Federal  Communications  Commission 
Gilbert  Sheinbaum,  United  States 

Mission,  Geneva 
Thomas  Tycz,  International  Staff, 

Common  Carrier  Bureau.  Federal 

Communications  Commission 
Thomas  Walsh,  Office  of  Spectrum 

Management  National 

Telecommunications  and  Information 

Administration.  Department  of 

Coomierce 

Private  Sector  Advisers 

Perry  G.  Ackerman,  Manager,  Systems 

Engineering  Laboratory,  Hughes 

Aircraft  Company,  El  Segundo. 

California 
Jeff  Binckes,  Communications  Satellite 

Corporation.  Washington.  D.C 
John  F.  Clark,  Director,  Space 

Applications  &  Technology,  RCA 

Corporation,  Princeton,  New  Jersey 
Orrington  C.  Foster.  AT&T 

Communications,  Bedminster,  New 

Jersey 
Richard  G.  Gould.Telecommunications 

Systems,  Washington,  D.C. 
Robert  Hedinger,  Bell  Telephone 

Laboratories,  Holmdel.  New  Jersey 
Paul  Heimbach,  Home  Box  Office,  New 

York.  New  York 
Donald  Jansky,  President  Jansky 

Telecommunications.  Ino. 

Washington.  D.C. 
Steven  A.  Levy,  Arent  Fox,  Kintner. 

Plotkin  8t  Kahn.  Washington.  D.C. 
David  F.  Long.  General  Telephone  and 

Electronics— Spacenet  Corporation, 

McLean,  Virginia 
Michael  Mitchell,  Satellite  Business 

Systems.  McLean,  Virginia 
James  Potts,  Communication  Satellite 

Corporation,  Washington,  D.C. 
Jay  Ramasastry,  Columbia  Broadcasting 

System.  New  York,  New  York 
Edward  Reinhart  Communication 

Satellite  Corporation,  Washington, 

D.C 


Raul  R.  Rodriguez,  Levendial  and 

Senter,  Washington,  D.C 
Robert  L  Schmidt  Communications 

Technology  Management  McLean. 

Virginia 
Ralph  Shrader,  Booz,  Allen  A  Hamilton 

Inc.,  Bethesda.  Marj^and 
Hans  Weiss.  Communications  Satellite 

Corporation.  Washington.  D.C 
Roman  Zaputowycz,  The  Western  Union 

Telegraph  Company,  Upper  Saddle 

River,  New  Jersey 

United  States  Delegation  to  ttw  4th 
Session  of  the  Commission  for  tlie 
Conservation  of  Antarctic  Marine  Living 
Resources;  Hobart  Tasmania,  Sept  2- 
13,1965 

Representative 

R.  Tucker  Scully,  Director,  OfBce  of 
Oceans  and  Polar  Affairs,  Bureau  ot 
Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Alternate  Representative 

Robert  Ho&nan.  Senior  Scientific 
Adviser,  Marine  Mammal  Commission 

Advisers 

Robin  TutUe,  Office  of  International 
Fisheries  Affairs,  National  Marine 
Fisheries.  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Francis  SX.  Williamson,  Chief  Scientist, 
Divisi(m  of  Polar  Programs,  Naticmal 
Science  Foundation 

Private  Sector  Adviser 

Bruce  Manheim,  Environmental  Defekise 
Fund,  Washington,  D.C. 

United  States  Delegation  to  the  46tfa 
Session  of  the  Committee  on  Housing, 
Building,  and  Planning;  Economic 
Conunission  for  Europe  (ECE);  Geneva, 
Sept  9-13. 1965 

Representative 

Gordon  D.  Walker.  Deputy  Under 
Secretary  for  Field  Coordination. 
Department  of  Housing  and  Urban 
Development 

Adviser 

John  M.  Geraghty,  ECE  Program 
Director.  Office  of  International 
Affairs,  Department  of  Housing  and 
Urban  Development 

Private  Sector  Adviser 

Harry  A.  Pryde,  National  Association  of 
Home  Builders,  Washington.  D.C 
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United  States  Deleg^tioa  to  tlie  46tli 
Sessioo  of  tlie  ComQiittee  on  Housing, 
Building,  and  Planni^  Ecooooiic 
Commission  for  Europe  (ECE);  Geneva, 
Sept  »-13, 19B5 

Representative        I 

Gordon  D.  Walker,  Deputy  Under 
Secretary  for  Fieli  Coordination. 
Department  of  Hcfusing  and  Urban 
Development 

Adviser 


Program 
International 
t  of  Housing  and 

it 


John  M.  Geraghty, 
Director,  Office  o 
Affairs,  Departm 
Urban  Developm< 

Private  Sector  Adviier 

John  Gordon  Colby,  |j.G.  Colby  and 

Company.  Falls  Church.  Virginia 
James  J.  Matison.  Pr  isident,  JM  Group, 

Tucson.  Arizona 
Richard  May.  Jr..  Ch  ef  Urban  Planner, 

Tippetts,  Abbett  McCarthy,  Stratton. 

New  York,  New  Ybrk 
Harry  A.  Pryde,  National  Association  of 

Home  Builders,  Washington,  DC 

United  States  Delegstion  to  the  Group  of 
Experts  on  Explosives  (25th  Session); 
Economic  and  Social  Council 
(ECOSOQ:  Geneva,,  SepL  16-20, 1965 

Representative         j 

Edward  A.  Altemos,|  International 
Standards  Coordinator,  Office  of 
Hazardous  Material  Regulation. 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation 

Alternate  Represent  itive 

Charles  W.  Schultz,  JDffice  of  Hazardous 
Materials  Regulat  on.  Research  and 
Special  Programs  Administration. 
Department  of  Trt  nsportation 

Advisers 

Charles  H.  Ke.  Offic  i  of  Hazardous 
Materials  Regulation.  Research  and 
Special  Programs  Administration, 
Department  of  Tr^sportation 

Richard  W.  Watson,[pitt8burgh 
Explosives  Laboratory,  Bureau  of 
Mines.  Department  of  Interior, 
Pittsburgh,  Pennswvania 

Raymond  B.  Sawyerj  Explosives  Safety 
Board,  Department  of  Defense 

Private  Sector  Advit  ers 


Clyde  W.  Eilo.  Institiite 
Explosives.  New 

A.B.  Opperman.  Institute 
Explosives.  New 


UMI 


of  Makers  of 
L.  New  York 
of  Makers  of 
Vork.  New  York 


United  States  Delegation  to  the  Working 
Party  on  Facilitation  of  International 
Trade  Procedufes;  Economic 
Commission  for  Europe  (ECE):  Geneva, 
SepL  16-20, 1965 

Representative 

Bruce  R.  Butterworth,  Chief,  Trade, 
Facilitation  and  Technical  Issues 
Division,  Office  of  International 
Transportation  and  Trade. 
Department  of  Transportation 

Advisers 

William  H.  Kenworthey,  Jr..  Data 
Systems  Manager.  Office  of  the 
Deputy  Assistant  Secretary  of 
Defense  for  Management  Systems, 
Department  of  Defense 

Dale  Snell.  Office  of  Commercial 
Operations,  U.S.  Customs  Service, 
Department  of  the  Treasury 

Private  Sector  Adviser 

Eugene  A.  Hemley.  Associate  Director, 
National  Council  on  International 
Trade  Documentation,  New  York, 
New  York 

United  States  Delegation  to  Uie  6th 
Session  of  the  General  Assembly  of  the 
World  Tourism  Organization  (WTO); 
Sofia.  Sept  17-28, 1965 

Representative 

The  Honorable  Donna  Tuttle.  Under 
Secretary  of  Conunerce  for  Travel  and 
Tourism,  Department  of  Commerce 

Alternate  Representative 

Jean  O'Brien.  United  States  Travel  and 
Tourism  Administration,  Department 
of  Commerce 

David  L  Schiele,  Office  of  Technical 
Specialized  Agencies,  Bureau  of 
International  Organization  Affairs. 
Department  of  State 

Adviser 

Quincy  Krosby.  Commercial  Attache, 
United  States  Embassy,  Sofia 

Private  Sector  Adviser 

Larry  L  Eastland,  President,  Larry 
Eastland  and  Associates,  Inc.,  Vienna, 
Virginia 

United  States  Delegation  to  the  Study 
Group  6;  International  Radio 
Consultative  Committee;  International 
Telecommunication  Union  (ITU/CCIR); 
Geneva,  Sept  16-27. 1965 

Representative 

Charles  M.  Rush,  Deputy  Director  for 
Spectrum,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce,  Boulder,  Colorado 


Advisers  *■■  -   , 

Jane  Perry,  Department  of  Defense, 
Silver  Spring,  Maryland 

Arthur  D.  Spaulding,  Chief,  Propagation 
Model  Development  and  Application 
Group,  National  Telecommunications 
and  Information  Administration, 
Institute  for  Telecommunication 
Sciences,  Department  of  Commerce, 
Boulder,  Colorado 

John  C.  Wang,  Office  of  Science  and 
Technology,  Federal  Communications 
Commission 

Private  Sector  Adviser 

Dixon  J.  Fang,  Manager,  Propagation 
Studies  Department,  COMSAT 
Laboratories,  Clarksbury,  Maryland 

George  Millman.  General  Electric 
Company,  Court  Street  Plant. 
Syracuse,  New  York 

Margo  PoKempner,  Consultant,  Denver, 
Colorado 

United  States  Delegation  to  the  Study 
Group  2;  International  Radio 
Considtative  Committee;  International 
Telecommunication  Union  (TTU/CCIR); 
Geneva,  Sept.  16-27, 1985 

Representative 

John  W.  Kiebler,  Head,  Technical 
Consultation  Services, 
Communications  Division,  Office  of 
Space  Science  and  Applications, 
National  Aeronautics  and  Space 
Administration 

Alternate  Representative 

Harold  G.  Kimball,  Executive  Director, 
Space  WARC,  Bureau  of  International 
Conmiimications  and  Information 
Policy,  Department  of  State 

Advisers 

Andrew  Farrar,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce.  Annapolis,  Maryland 
Donald  Miller,  National  Oceanic  and 

Atmospheric  Administration, 

Department  of  Commerce 
Vernon  Pankonin,  National  Science 

Foundation,  Washington,  DC 
James  Scott,  Goddard  Space  Flight 

Center,  Greenbelt,  Maryland 

Private  Sector  Advisers 

Norman  de  Groot,  Jet  Propulsion 
Laboratory,  Pasadena,  California 

Paul  Locke,  Systematics  General 
Corporation,  Sterling,  Virginia 

John  Postelle,  Systematics  General 
Corporation,  Sterling,  Virginia 

Tom  Sullivan,  ORI,  Rockville,  Maryland 
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Unitad  State*  Delegatioa  to  the  Council 
aod  Executive  Board  Sesskma; 
Intematioaal  Coffee  Organization  (ICO); 
London,  Sept.  16-27, 1985 

Representative 

Rollinde  Prager,  Director,  Office  of 
Commodity  Policy.  Office  of  the  U.S. 
Trade  Representative,  Executive 
Office  of  the  President  ''_l 

Alternate  Representative  •«: 

Ralph  F.  Ives  III,  Primary  Commodities 
Division,  Department  of  Commerce 

Advisers 

Martin  J.  Bailey,  Economic  Adviser  to 
the  Under  Secretary  for  Economic 
Affairs,  Department  of  State 

Bruce  McMuUen,  Commodity  Officer, 
U.S.  Embassy,  London 

Paul  Reid.  Office  of  Food  Policy  and 
Programs,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Private  Sector  Advisers 

George  E.  Boecklin,  President,  National 

Coffee  Association,  New  Yorlc,  New 

York 
John  C.  K.  Buckley,  Vice  President- 
Purchasing.  The  Nestle  Company,  Ina, 

White  Plains,  New  York . 
Kenneth  R.  Dunnivant.  Vice  President. 

Folger  Coffee  Company,  Cincinnati, 

Ohio 
Marvin  P.  Golden,  President.  Golden 

Food  &  Beverage  Associates.  Boston. 

Massachusetts 
John  Heuman,  Chairman  of  the  Board, 

CEO.  Dine-Mor  Foods,  Inc.,  Chicago, 

Illinois 
Howard  C.  Katz,  Goldman.  Sachs  &  Co.. 

New  York,  New  York 
Paul  J.  Keating,  Director,  General  Foods 

Corporation,  New  York,  New  York 
Andrew  A.  Scholtz,  President,  Coffee 

Department.  Cargill  Incorporated, 

New  Yorit,  New  York 
John  Sutherland,  Vice  President  of 

Purchasing,  Continental  Coffee 

Products  Company.  Chicago,  Illinois 
H.  Grady  Tiller.  President.  Coffee  Unit. 

Coca  Cola  Foods.  Houston.  Texas 

United  States  Delegation  to  die  Ninth 
Consultative  Meeting  of  Contracting 
Parties  to  the  London  Diim|Mng 
Convention  of  tlie  International 
Maritime  Organization  (IMO);  London, 
September  23-27, 1985 

Representative 

The  Honorable  John  D.  Negroponte, 

Assistant  Secretary  for  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 


Alternate  Representative 

The  Honorable  A.  James  Barnes.  Deputy 
Administrator,  &ivironmental 
Protection  Agency 

Congressional  Staff  Advisers 

Brooks  J.  Bowen,  Counsel,  Committee  on 

Merchant  Marine  and  Fisheries, 

United  States  House  of 

Representatives 
R.  Augustus  Edwards,  Administrative 

Assistant  to  Senator  Paul  Trible, 

United  States  Senate 
George  S.  Kopp,  Subcommittee  on 

Natural  Resources,  Agricultural 

Research  and  Environment. 

Committee  on  Science  and 

Technology,  United  States  House  of 

Representatives 
Robert  Palmer.  Subcommittee  on 

Natural  Resources,  Agricultural 

Research  and  Environment, 

Committee  on  Science  and 

Technology,  United  States  House  of 

Representatives 
William  W.  Stelle,  Jr.,  Counsel, 

Committee  on  Merchant  Marine  and 

Fisheries,  United  States  House  of 

Representatives 

Advisers 

John  A.  Dugger,  Director,  Office  of 
International  Energy  Cooporation. 
Department  of  Energy 

Nancy  Fibish,  Shipping  Attache,  United 
States  Embassy,  London 

Scott  A.  Hajost,  Office  of  the  Legal 
Adviser.  Department  of  State 

Patiick  J.  Kelly.  General  Deputy  Director 
of  Civil  Works.  Corps  of  En^^ers, 
Department  of  the  Army,  Department 
of  Defense 

H.  Alan  Krause,  Office  of  Environment 
and  Health.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

James  Mangeno,  Director,  Nuclear 
Technology  Division,  Nuclear 
Propulsion  Directorate,  Department  of 
the  Navy,  Department  of  Defense 

Sheldon  Myers,  Deputy  Assistant 
Administrator  for  Air  and  Radiation, 
Environmental  Protection  Agency 

Alan  B.  Sielen,  Director,  Multilateral 
Staff.  Office  of  International 
Activities.  Environmental  Protection 
Agency 

J.  Roy  Spradley,  Special  Assistant  to  the 
Administrator,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Public  Sector  Advisers 

Senator  Olympic  T.  Borja,  Northern 

Marianas  Commonwealth  Legislature, 

Saipan,  C.  N.  M.  L 
Lyle  L.  Richmond.  Legal  Counsel  to  the 

Governor  and  Chairman, 

Environmental  Quality  Council,  Pago 

Pago,  American  Samoa 


United  States  Delegatioa  to  the 
International  QvU  Aviation 
Organization  (ICAO);  Communicatiani/ 
Operations  Divisional  Meeting, 
Montreal,  September  4-28. 1985 

Representative 

Kenneth  V.  Hunt,  Acting  Deputy 
Associate  Administrator  for  Aviation 
Standards,  Federal  Aviation 
Administration.  Department  of 
Transportation 

Alternate  Representatives 

Kenneth  V.  Byram,  Manager,  Mode  S 
Program  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Dennis  B.  Cooper,  International 
Technical  Officer.  Federal  Aviation 
Administration,  Department  of 
Transportation 

Seymour  Everett  Manager,  Approach 
and  Landing  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Joseph  J.  Fee,  Acting  Program  Manager. 
TCAS  Program  Branch,  Federal 
Aviation  Administration.  Department 
of  Transportation 

John  Kern,  Acting  Director,  Office  of 
Flight  Operations,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Gerald  Markey.  Manager.  Spectrum 
Engineering  Division.  Federal 
Aviation  Administration.  Department 
of  Transportation 

Martin  T.  Pozesky,  Director,  Program 
Engineering  &  Maintenance  Service, 
Federal  Aviation  Administration. 
Department  of  Transportation 

Advisers 

Wendie  Chapman,  Electronics  Engineer, 
Federal  Aviation  Administration, 
Department  of  Transportation 

Robert  Dye,  Project  Officer,  Terminal 
Procedures  Branch.  Federal  Aviation 
Administration,  Department  of 
Transportation 

Robert  Frazier,  Staff  Engineer.  Federal 
Aviation  Administration.  Department 
of  Transportation 

Raymond  Johnson,  Manager,  Frequency 
Engineering  Branch,  Federal  Aviation 
Administration.  Department  of 
Transportation 

Chester  Longman,  Flight  Technical 
Program  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Ernest  Lacier,  Electronics  Engineer. 
Mode  S  Program  Branch,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Clyde  Miller,  Acting  Manager,  Systems 
Studies/Advanced  Concepts  Division, 
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Federal  Aviatio  i  Administration, 
Department  of  Transportation 

Donald  Pate,  Aviation  Standards 
National  Field  Office.  Federal 
Aviation  Admiiiistration,  Department 
of  Transportatiqn 

Larry  D.  Reed.  Chief.  Aviation  and 
Marine  Branch.  Federal 
Communications  Commission 

Michael  Singer,  Kfcmager,  Frequency 
Allocation  Bran  zh,  Faderal  Aviation 
Administration.  Department  of 
Transportation 

Thomas  Williamson.  Electronics 
Engineer,  Federi  d  Aviation 
Administration,  Department  of 
Transportation 

Private  Sector  Ad\  isen 

Richard  Bowers.  K  lanager.  Navigation 
and  Flight  Syste  ns.  Air  Transport 
Association.  Wi  shington,  D.C. 
William  Flathers.  i  ^roup  Leader,  MITRE 

Corporation,  Mc  Lean,  VA 
Kris  Hutchinson.  Director,  Frequency 
Management,  Aeronautical  Radio  Inc.. 
Annapolis,  MD 

lader.  Systems 
ion.  MIT/Lincoln 
_  ton.  MA 
irector  of  Flight 


Vincent  Orlando, 

Design  &  Evalu 

Laboratory,  Le 
William  Russell. 

Technology,  Air  [Transport 

Association,  Wellington,  D.C. 
Donald  ].  Trombley,  Manager, 

Communicationi,  Air  Transport 

Association,  W^hington.  D.C. 
Douglas  Vickers. 

Inc.,  Washingto 
lerry  Welch.  Assii 

Design  ft  Eval 

Laboratory.  Le 


^stems  Engineer.  MSI 
DC 
|tant  Leader,  Systems 
ion,  MIT/Lincoln 
,  ^ton,  MA 
Andrew  Zeitlin,  Gh)up  Leader.  MITRE 

Corporation.  Mo^ean.  VA 
Melvin  Zeltser.  Associate  Department 
Head,  MITRE  G  irporation,  McLean. 
VA 

United  States  Dak  ;ation  to  the  Study 
Group  5;  IntetnatiQDal  Radio 
Consultative  Committee;  International 
Telecommunicatian  Union  (ITU/CCIR); 
Geneva.  Septembe^  16-October  2,  IMS 

Representative 

Harold  T.  Doughei^,  Consultant, 
Institute  for  Telecommunication 
Sciences,  Natioi^l 

Telecommunicaions  and  Information 
Administration,  Department  of 
Commerce,  Boul  ier.  Colorado 

Advisers 

lean  E  Adams,  Ini  titute  for 
Telecommunicaf  on  Sciences. 
National  Telecotununlcations  and 
Information  Adi^inistration, 
Department  of  Qommerce,  Boulder. 
Colorado 

John  F.  Cavanaugh ,  Naval  Surface 
Weapons  Centei ,  Dahlgren,  Virginia 


William  A.  Daniel,  Office  of  Science  and 
Technology.  Federal  Communications 
Commission 

William  E.  Frazier.  National 
Telecommunications  and  Information 
Administration,  Department  of 
Conmierce,  Annapolis,  Maryland 

Private  Sector  Advisers  '- 

David  V.  Rogers,  ComSat  Laboratories, 

Clarksburg.  Maryland 
Howard  J.  Sartori.  ARCO  Oil  and  Gas 

Company,  Dallas,  Texas 
Ernest  K.  Smith.  Jet  Propulsion 

Laboratory.  Pasadena,  California 

United  States  Delegation  to  the  Group  of 
Expats  on  the  Transport  of  Perishable 
Foodstuffs,  40th  Session;  Economic 
Ccnamission  for  Europe  (ECE);  Geneva. 
September  3(M3ctober  4. 1965 

Representative 

Robert  F.  Guilfoy,  Jr..  Acting  Chief, 
International  Transportation  Services 
Branch.  Office  of  Transportation, 
Departments  of  Agriculture 

Advisers 

Peter  Behnke.  United  States  Mission. 

Geneva 
Brian  M.  McGregor.  International 

Transportation  Services  Branch, 

Office  of  Transportation,  Department 

of  Agriculture 

Private  Sector  Adviser 

James  L  Clark,  American  Maritime 
Association,  Washington,  D.C 

United  States  Delegation  to  the  Tenth 
Meeting  of  the  Assembly  of  Parties, 
International  Telecommunications 
Satellite  Organization  (INTELSAT); 
Washington,  D.C,  October  7-11. 1985 

Representative 

The  Honorable  Diana  Lady  Dougan, 
Ambassador,  Coordinator  and 
Director  of  the  Bureau  of  International 
Communications  tmd  Information 
Policy,  Department  of  State 

Alternate  Representative 

John  Gilsenan,  Bureau  of  International 
Communications  and  Information 
Policy.  Department  of  State 

Congressional  Staff  Adviser 

Thomas  Bruce.  Committee  on  Foreign 
Affairs.  Subcommittee  on 
International  Operations.  United 
States  House  of  Representatives 

Senior  Advisers 

The  Honorable  Mark  S.  Fowler. 

Chairman,  Federal  Communications 

Commission 
The  Honorable  David  J.  Markey, 

Assistant  Secretary  for 
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Telecommunications  and  Information, 
Department  of  Commerce 

Advisers 

James  L.  Ball.  Federal  Communications 

Commission 
James  Earl,  Office  of  the  Assistant  Legal 

Adviser  for  Economic  and  Business 

Affairs,  Department  of  State 
Randolph  Earnest,  Bureau  of 

International  Communications  and 

Information  Policy,  Department  of 

State  , 

Carol  Emery,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
R.  T.  Gregg,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Albert  Halprin  Federal  Communications 

Commission 
Wendell  Harris.  Federal 

Communications  Commission 
Bruce  Kraselsky,  National 

Telecommunications  and  Information 

Administration.  Department  of 

Commerce 
Ishmael  Lara.  Bureau  of  International 

Communications  and  Information 
"Policy,  Department  of  State 
Joan  McKensie,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Janice  I.  Obuchowski.  Federal 

Communications  Commission 
Francis  Urbany,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 

Private  Sector  Adviser 

Maury  Mechanick  Commimications 
Satellite  Corporation 

United  States  Delegation  to  the  Eight 
Inter- American  Conference  of  Labor 
Ministers;  San  Jose,  October  7-11, 1965 

Representative 

The  Honorable  Robert  W.  Searby. 
Deputy  Under  Secretary  for 
International  Affairo.  Department  of 
Labor 

Alternate  Representative 

Anthony  Freeman.  Special  Assistant  to 
the  Secretary  of  State  and 
Coordinator,  International  Labor 
Affaira.  Department  of  State 

Special  Advisers 

Jake  M.  Dyels,  Jr..  Bureau  of  Inter- 
American  Affairs,  DepTtment  of 
State 

John  Stepp,  Associate  Deputy  Under 
Secretary  for  Labor-Management 
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Relations  and  Cooperative  Programs, 
Deparbnent  of  Labor  \ 

Paul  Taylor,  Deputy  Assistant  Secretary 
for  Inter-American  Affairs, 
Department  of  State 

Advisers 

Peter  S.  Accolla.  Latin  American  Area 
Adviser,  Department  of  Labor 

Juan  Buttari,  Senior  Economist,  Bureau 
of  Policy  and  Programs  Coordination. 
Agency  for  International  Development 

Private  Sector  Advisers 

William  Doherty,  Executive  Director. 

American  Institute  for  Free  Labor 

Development,  AFL-CIO,  Washington, 

D.C. 
lames  O'Hanlon,  Managing  Associate, 

M}C  Associates,  Wilton,  Connecticut 

United  States  Delegation  to  the  55th 
Session  of  the  Leg^  Conunlttee; 
Intergoveinmental  Maritime 
Organization  (IMO);  London.  October  7- 
11,1985 

Representative 

Frederick  F.  Burgess,  Captain,  Office  of 
Chief  Counsel,  United  States  Coast 
Guard,  Department  of  Transportation 

Alternate  Representatives 

Robert  Blumberg,  Deputy  Director, 
Office  of  Oceans  and  Polar  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Arthur  Volkle.  Jr..  Lieutenant.  Office  of 
General  Counsel,  United  States  Coast 
Guard,  Department  of  Transportation 

Congressional  Staff  Adviser 

Lawrence  G.  Mallon,  Counsel,  Merchant 
Marine  Subcommittee,  Merchant 
Marine  and  Fisheries  Committee. 
United  States  House  of       .    > 
Representatives  ,, 

Advisers 

Charles  R.  Corbett,  Captain,  USCG, 
Chief,  Environmental  Response 
Division,  Officej^Marine 
Environment  and  Systems,  United 
States  Coast  Guard,  Department  of 
Transportation 

Nancy  Fibish,  Shipping  Attache,  United 
States  Embassy,  London 

Private  Sector  Advisers 

Ernest  J.  Corrado,  Vice  President 
American  Institute  of  Merchant 
Shipping,  Washington,  D.C. 

Edward  C.  Kalaidjian,  Maritime  Law 
Association,  New  York,  New  York 


United  States  Delegation  to  tiw  Study 
Group  9;  International  Radio 
Considtative  Conunitlee;  Intatnational 
Teleconununication  Union  (TTU/CCIR); 
Geneva.  September  30  to  Odober  15, 
1985 

Representative 

Alex  C.  Latker,  Federal  Communications 
Commission 

Government  Adviser 

Gerald  Hurt,  National 
Telecommunications  and  Information 
Administration  Department  of 
Commerce,  Annapolis,  Maryland 

Private  Sector  Advisers 

John  P.  Beckerich,  Rockwell 

International  Dallas,  Texas 
Adolph  J.  Giger,  Bell  Telephone 

Laboratories,  North  Andover,  Maine 
John  J.  Kenney,  Bell  Telephone 

Laboratories,  North  Andover, 

Massachusetts 
Michael  J.  Pagones,  Bell  Telephone 

Laboratories,  Hohndel,  New  Jersey 
William  Rummler,  Bell  Telephone 

Laboratories,  Holmdel,  New  Jersey 

United  States  Delegation  to  die  Study 
Group  4;  Intematifloal  Radio 
Consultative  Committee;  International 
Telecommunication  Union  (ITU/CCIR); 
Geneva.  September  30  to  October  16, 
1985 

Representative 

Hans  J.  Weiss,  Senior  Director,  RftD 
Policy  and  ITU  Matters, 
Communications  Satellite 
Corporation,  Washington,  D.C. 

Government  Representative 

Thomas  Tycz,  Common  Carrier  Bureau, 
Federal  Communications  Commission 

Advisers 

William  Hatch,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

William  Long,  Assistant  for  Spectrum 
Utilization,  Military  Satellite  Office, 
Defense  Communications  Agency 

Harry  Ng,  National  Telecommunications 
and  Information  Administration, 
Annapolis,  Maryland 

Steven  Selwyn,  International  Staff, 
Mass  Media  Bureau,  Federal 
Communications  Commission 

Private  Sector  Advisers 

Perry  Ackerman,  Manager,  Spectrum 
Management  Office,  Space  and 
Communications  Group,  Hughes 
Aircraft  Company,  Los  Angeles 
California 

Jeffrey  Binckes,  Manager,  Spacecraft 
Systems  and  Technology,  INTELSAT 


Systems  Services,  ComSat 

Laboratories 
Orrington  C.  Foster,  District  Manager, 

Technical  Standards  Planning.  AT&T 

Communications,  Basking  Ridge,  New 

Jersey 
Ronald  J.  Hall,  GTE  Spacenet.  McLean. 

Virginia 
Robert  A.  Hedinger,  Spacedraft  Systems 

Department,  Bell  Laboratories. 

Holmdel,  New  Jersey 
Donald  M.  Jansky,  Jansky 

Telecommunications.  Washington, 

D.C 
Domenic  La  Banca,  Manager;  Military 

Satellite  Systems,  Sylvania  Systems 

Group,  GTE  Products  Corporation, 

Needham  Heights,  Massachusetts 
Michael  MitcheU,  Senior  Regulatory 

Engineer,  Satellite  Business  Systems. 

McLean.  Virginia 
James  B.  Piotts,  Consultant  ComSat 

Worid  Systems  Division.  Washington. 

D.C. 
JI.  Robinson.  AT&T  Communications. 

Bedminster,  New  Jersey 
David  E.  Weinreich,  ComSat 

Laboratories,  Clarksburg,  Maryland 
Leland  B.  Zahalka,  Technical  Director, 

GTE  Laboratories,  Waltiiam. 

Massachusetts 

United  States  Delegation  to  die  TSrd 
Statutory  Meeting  of  the  International 
CouncU  for  die  Exploration  at  die  Seas 
(ICES);  London,  October  7-16. 1985 

Representative 

Robert  Edwards,  Director,  Northeast 
Fisheries  Center,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration. 
Department  of  Commerce,  Woods 
Hole,  Massachusetts 

Alternate  Representative 

Joseph  Angelovic,  Deputy  Assistant 
Administrator  for  Science  and 
Technology,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Advisers 

Vaughn  Anthony,  Chief,  Utilization  and 
Conservation,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce,  Woods 
Hole  Laboratory,  Woods  Hole, 
Massachusetts 

Arlene  Longwell,  Milford  Laboratory, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce,  Milford.  Coimecticut 

Robert  Miller,  Deputy  Director,  National 
Marine  Mammals  Laboratory, 
National  Oceanic  and  Atmospheric 
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Administration.  I 

Commerce,  Seattle 'Washington 

John  B.  Pearce,  Chief]  Environmental 
Processes  Divisioni  Northeast 
Fisheries  Center,  National  Oceanic 
and  Atmospheric  Administration. 
Department  of  Cocimerce.  Woods 
Hole,  Massachusetts 

Kenneth  Sherman,  Director, 
Narragansett  Labotatory.  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Conmerce,  Narraginsett,  Rhode 
Island  I 

Michael  Sssenwine.  Piief,  Fisheries 
Ecology  Division,  Northeast  Fisheries 
Center,  National  Oceanic  and 
Atmospheric  Administration, 
Departmoit  of  Coninerce,  Woods 
Hole,  Massachuset^ 

Private  Sector  AdvL 

George  D.  Grice.  Ass<|ciate  Director  for 
Scientific  Operatinils,  Woods  Hole 
Oceanographic  Institution,  Woods 
Hole,  Massachusettis 

Edward  Houde.  Chesipeake  Biological 
Laboratory.  University  of  Maryland 

Candace  C  Oviatt.  Kftnager,  Marine 
Ecosystems  Laboratory,  Graduate 
School  of  Oceanography,  University 
of  Rhode  Island,  Kingston.  Rhode 
Island 

W.  Bftchner  Owens.  tVoods  Hole 
Oceanographic  Institution.  Woods 
Hole.  Massachusettk 

Kathrjm  A.  Paine,  Cht  irman.  Digital 
Equipment  Corpora  ion.  Concord, 
Massachusetts 

C  Carleton  Ray,  Department  of 
Environmental  Sciences,  University  of 
Virginia,  Charlottesville.  Virginia 

Brian  ].  Rothschild.  Chesapeake 
Biological  Laboratory,  University  of 
Maryland,  Solomon$,  Maryland 

John  H.  Ryther,  Director,  Center  for 
Marine  Biotechnology,  Harbor  Branch 
Foundation.  Inc.  FoH  Pierce.  Florida 

United  States  Delegat^n  to  the  4tfa 
SessioD  of  the  Asseml^ly  of  the 
Intemational  Maritim^  Sateffite 
Oiganizatioa  (INMAISAT);  London, 
October  14-16, 1985 

Repreaentative 

John  Cilsenan,  Office  hf  Regulatory  and 
Treaty  Affairs.  Bureeu  of  biteinational 
Communications  and  Information 
Policy,  Department  ( ►f  State 

Alternate  Representat  ve 

Ishmael  Lara,  Office  o 
Treaty  Affairs,  Bure  i 
Communications  anp 
Policy,  Department 

Advisers 

John  Barcas,  United  SI  ates  Embassy, 
London 


Regulatory  and 
u  of  Intemational 

Information 

State 


James  Earl,  Office  of  the  Legal  Adviser, 

Department  of  State 
Carol  Emery,  National 

Telecommunications  and  Information 

Administration.  Department  of 

Commerce 
Gary  Fereno,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Lawrence  Palmer,  Office  of  Science  and 

Technology,  Federal  Communications 

Commission 

Private  Sector  Adviser 

Robert  J.  Oslund,  Senior  Dfarector, 
INMARSAT  Relations, 
Communications  Satellite 
Corporation,  Washington,  D.C 

United  States  Delegatkm  to  the  ISth 
Antarctic  TVeaty  Consultative  Meeting 
(Antarctica);  Brussels,  October  7-18, 
1985 

Representative 

R.  Tucker  Scully,  Director,  Office  of 
Oceans  and  Polar  Affairs,  Bureau  of 
Oceans  and  Intemational 
Environmental  and  Scientific  Affairs, 

^  Department  of  State 

Alternate  Representative 

Scott  Hajost  Office  of  the  Legal 
Adviser,  Department  of  State 

Advisers 

Joseph  E.  Bennett  Division  of  Polar 

Programs,  National  Science 

Foundation 
Robert  Hofman,  Scientific  Program 

Director,  Marine  Mammal 

Commission 
Thomas  Laughlin,  National  Oceanic  and 

Atmospheric  Administration, 

Department  of  Commerce 
Darold  Silkwood,  Arms  Control  and 

Disarmament  Agency 

Private  Sector  Advisers 

Lee  Kimball,  Intemational  Institute  for 
Environment  and  Development, 
Washington,  D.C 

United  States  Delegation  to  the  Study 
Group  7;  IntematicMaal  Radio 
CooMittativa  Committee;  Intemational 
Telecommunication  Union  (TTU/CCIR); 
Geneva,  October  10-18. 1985 

Representative 

Hugh  S.  Fosque,  Director  of  Advanced 
Systems,  Office  of  Space  Tracking  and 
Data  Systems,  National  Aeronautics 
and  Space  Administration 

Advisers 

Roger  E.  Beehler,  Chief.  Time/Frequency 
Services,  National  Bureau  of 
Standards,  Department  of  Commerce, 
Boulder.  Colorado 


Harris  Stover,  Defense  Communications 

Engineering  Center,  Defense 

Communications  Agency 
Gemot  M.  R.  Winkler,  Director,  lime 

Service  Division,  U.S.  Naval 

Observatory 

Private  Sector  Advisers 

Lauren  J.  Rueger,  Head,  Advanced 
Technology  Planning  Office,  Space 
Department,  Applied  Physics 
Laboratory,  The  Johns  Hopkins 
University,  Laurel,  Maryland 

Richard  L  Sydnor,  Group  Supervisor, 
Time  and  Frequency  Systems 
Research,  Telecommunications 
Science  and  Engineering  Divisioa  Jet 
Propulsion  Laboratory,  Pasadena. 
California 

United  States  Delegation  to  the  30tfa 
Session  of  the  Subconunittee  on 
Radiocommunications;  Intergovermental 
Maritime  OrganizatioD  (IMO);  London, 
October  14-18, 1985 

Representative 

Robert  E.  Fenton,  Captain,  Chief,  Plans 
and  Policy  Division,  United  States 
Coast  Guard,  Department  of 
Transportation 

Alternate  Representative 

Richard  L  Swanson,  Marine  Radio 
Policy  Branch,  United  States  Coast 
Guard,  Department  of  Transportation 

Advisers 

Nancy  Fibish,  Shippmg  Attache,  United 

States  Embassy,  London 
Gordon  Hempton,  Private  Radio  Bureau, 

Federal  Communications  Commission 
WilUam  Luther.  Field  Operation  Bureau, 

Federal  Communications  Commission 
Robert  C.  Mclntyre,  Engineer,  Federal 

Communications  Commission 

Private  Sector  Adviser 

John  Fuechsel,  National  Ocean 
Industries  Association,  Washington, 
D.C. 

United  States  Delegation  to  the 
Committee  on  Shipping;  Woridng  Group 
on  Intemational  Shipping  Legislation; 
United  Nations  Conference  of  Trade  and 
DevelopmoDl  (UNCTAD);  Geneva, 
October  14-22. 1985 

Representative 

Ueutenant  Arthur  J.  Volkle.  Jr.,  USCG; 
Maritime  and  Intemational  Law 
Division;  Office  of  Chief  Counsel;  U.S. 
Coast  Guard;  Department  of 
Transportation 

Adviser 

Richard  Jacobson.  U.S.  Misston.  Geneva 


Federal  Register  /  Vol.  50.  No.  231  /  Monday.  December  2.  1985  /  Notices 


49491 


Private  Sector  Adviser 

Emery  W.  Harper.  Attorney  at  Law, 
ItOrd.  Day,  Lord,  New  York,  New  Yorlc 

United  States  Delegation  to  the  Meetings 
for  the  International  Institute  for  Cotton 
(ICC)  and  International  Cotton  Advisory 
Committee  (ICAC);  Sydney,  October  26 
to  November  1, 1985 

Representative  ■    '   '• 

Everett  G.  Rank,  Administrator, 
Agricultural  Stabilization  and 
Conservation  Service,  Department  of 
Agriculture 

Alternate  Representative  .".    • 

Gordon  H.  Lloyd.  Tobacco,  Cotton,  and 
Seeds  Division,  Foreign  Agricultural 
Service.  Department  of  Agriculture 

Advisers  a.' 

Charles  V.  Cunningham,  Deputy 
Director,  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  Department  of 
Agriculture 

Dale  Douglas,  Agricultural  Attache,  U.S. 
Embassy,  Canberra 

Laurie  Lemer.  Food  Policy  Division, 
Bureau  of  Economic  and  Business 
Affairs,  Dfpartment  of  State 

Leonard  A.  Mobley,  Director,  Industry 
Assessment  Division,  Offlce  of 
Textiles.  Department  of  Commerce 

Private  Sector  Advisers        '    'i 

Earle  Billings,  Executive  Director, 

American  Cotton  Shippers 

Association,  Memphis,  Tennessee 
Robert  J.  Boslet,  Resident,  Cotton 

Incorporated,  New  York,  New  York 
Adrian  Hunnings,  Executive  Director, 

Cotton  Council  International, 

Washington,  D.C. 
Kevin  McDermott,  Chief  Economist, 

CALCOT  Limited,  Bakersfield. 

California 
Adolph  G.  Reinhardt,  Chairman,  New 

York  Cotton  Exchange,  New  York, 

New  York 
Rudi  E.  Scheldt,  President,  Hohenberg 

Brothers  Co.,  Memphis,  Tennessee 

United  States  Delegation  to  the  Study 
Group  CMTT;  International  Radio 
Consultative  Committee;  International 
Telecommunication  Union  (ITU/CCIR); 
Geneva,  October  21  to  November  5, 1965 

Representative 

Joseph  M.  McNulty,  Manager,  AT&T 
Communications,  Bedminster,  New 
Jersey 

Government  Representative 

Neal  K.  McNaughten,  Electronics 
Engineer,  Federal  Communications 
Commission,  Washington 


Private  Sector  Advisers 

Ronald  Gnidziejko,  Director,  On-Air 
Operations,  NBC  Television  Network, 
New  York,  New  York 

Abraham  A.  Goldberg,  Associate 
Director,  Television  Research,  CBS 
Technology  Center.  CBS,  Inc.. 
Stamford.  Connecticut 

John  J.  McGrath,  Sales  Engineer- 
International,  RCA  American 
Communications,  Inc.,  New  York, 
New  York 

John  Serafin,  Manager,  ABC- Television 
Network,  New  York,  New  York 

Randy  Sharpe,  Engineer,  AT&T      > 
Technologies,  Holmdel,  New  Jersey 

Uiuted  States  Delegation  to  the  Council 
and  Related  Meetio^;  International 
Natural  Rubber  Organisation  (INRO); 
Kuala  Lumpur,  October  29  to  November 
6.1965 

Representative 

Rollinde  Prager,  Director  of  Commodity 
Policy,  Office  of  the  U.S.  Trade 
Representative,  Executive  Office  of 

the  President 

Alternate  Representatives 

Thomas  ODonnel.  Director,  Industrial 
and  Strategic  Materials  Division, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 

Adviser 

James  Olsen.  United  States  Embassy, 
Kuala  Lumpur 

Private  Sector  Advisers 

Howard  Chapel,  Managing  Director, 
Goodyear  Orient  Private  Ltd., 
Singapore 

C.  Bradford  Pettit.  Firestone  Rubber 
Company,  Singapore 

United  States  Delegation  to  the  Third 
Air  Transport  Conference;  International 
Civil  Aviation  Organization  (ICAO); 
Montreal,  October  22  to  November  7, 
1985 

Chief  Delegate 

The  Honorable.  Edmund  Stohr,  U.S. 
Representative  to  ICAO,  Montreal 

Delegates 

James  J.  Gansle,  OfHce  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs,  Department  of  Transportation 

Joan  S.  Gravatt.  Foreign  Affairs  Officer, 
Office  of  Avaiation,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

John  H.  Kiser,  Transportation  Industry 
Analyst,  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs,  Department  of  Transportation 


Peter  B.  Schwarzkopf,  Senior  Attorney. 
Office  of  the  General  Counsel 
(International),  Department  of 
Transportation 

Erwin  W.  von  den  Steinen,  Chief, 
Aviation  Programs  and  Policy 
Division,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

George  L  Wellington,  Chief,  Continuing 
Licenses  Branch,  Department  of 
Transportation 

Private  Sector  Adviser 

Thomas  V.  Lydon,  Manager, 
International  Services,  Air  Transport 
Association  of  America,  Washington, 
D.C. 

United  States  Delegation  to  the  32nd 
Annual  Meeting  of  the  International 
North  Pacific  Fisheries  Commission 
(INPFQ;  Tokyo,  November  4-8. 196S 

Commissioners 

The  Honorable  (Head  of  Delegation). 

Clement  Tillion,  Fisherman,  Homer, 

Alaska 
The  Honorable,  Dayton  Lee  Alverson, 

Managing  Partner,  Natival  Resources 

Consultants,  Inc.,  Seattie,  Washington 
The  Honorable,  Richard  B.  Lauber.  Vice 

President  and  Alaska  Manager. 

Pacific  Seafood  Processors,  Juneau, 

Alaska 
The  Honorable,  Robert,  McVey, 

National  Marine  Fisheries  Service, 

National  Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce 

Advisers 

Robert  Ford,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce, 
Washington,  D.C. 

Charles  K.  Walters,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Private  Sector  Advisers 

David  Allison,  Attorney,  George  and 

Allison,  Juneau,  Alaska 
George  J.  Easley,  Pacific  Fisheries 

Management  Council,  Juneau,  Alaska 
Walter  Smith,  Alaska  Fisherman's 

Union.  Everett,  Washington 
Jeffery  Stephen.  United  Fisherman's 

Marketing  Association.  Inc.,  Kodiak, 

Alaska 
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United  StatM  Dele]  ation  to  the  Joint 
Working  Gnwp  of  liie  buuranoe 
Committee  and  Committee  of  Invisiblee 
and  tlie  Insurance  Committee 
Oiganization  for  Eqonomic  Cooperatioo 
and  Development  (OECD);  Paris, 
November  4-8. 19Sf 

Representative 

Brant  Free.  Acting 


)eputy  Assistant 
Department  of 


Sernces 


Secretary  for ! 
Commerce 

Adviser 


Appropriate  USOECD.  Mission  Officer. 
Paris 


liitemational 

Council,  United 
(if  Commerce, 


Private  Sector  Advfsers 

Gordon  J.  Cloney, 

Insurance  Advisc^ry  i 

States  Chamber  i 

Washington  D.Q 
Bruce  Foudree.  Con  imissioner  of 

Insurance,  State  f  f  Iowa,  Des  Moines, 

Iowa 

United  States  Dele{  ation  to  the  Study 
Group  CMV;  Intem  itional  Radio 
Consultative  Conun  ittee;  Inteniational 
Teleoommunicatioil  Union  (TTU/CCIR); 
Geneva,  November  |6-14, 1965 

Representative 

Roman  Z.  Zaputci 
Communications  | 
Western  Union 
Upper  Saddle  Rii 

Government  Repres 
Wendell  Harris,  Chj 

Staff,  Common  C] 

Federal  Communi 


cz.  Director, 
iystems  Planning, 
Jegraph  Company, 
r,  New  Jersey 

mtqtive 

if,  International 

ier  Bureau. 
:ations  Commission 

Government  Advis 

William  A.  Luther,  titemational 
Adviser.  Field  Ooerations  Bureau, 
Federal  Commun  cations  Commission 

Private  Sector  Advi  ser 

Norman  F.  de  Groot  Member,  Technical 
Staff,  Jet  Propulsion  laboratory, 
California  Institute  of  Technology. 
Pasadena.  Califoinia 

United  States  Deiedatioa  to  the 
Committee  oo  TunSten.  17th  Session; 
United  Nations  Coi#erence  on  Trade 
and  Development  (l^JNCTAD);  Geneva. 
November  11-15. 19115 

Representative 

Frederick  W.  Siessc  ger,  Director, 

International  Res  Hu-ces  Division. 

Department  of  Cc  mmerce 

Alternate  Represen  alive 

Kenneth  Davis.  Indi  istrial  and  Strategic 
Materials  Division.  Bureau  of 
Economic  and  Bu  liness  Affairs. 
Department  of  Stite 


Advisers 

Paul  Behnke,  U.S.  Mission.  Geneva 
Dorothy  Dwoskin.  Office  of  the  Deputy 

U.S.  Trade  Representative.  Geneva 
Philip  T.  Stafford.  Division  pf  Ferrous 

Metals,  Bureau  of  Mines,  Department 

of  the  Interior 

Private  Sector  Advisers 

Donald  R.  Bemens.  Vice  President  of 

Administration,  Teledyne  Firth. 

Lavergne,  Tennessee 
C.  Eric  Ho,  Senior  Vice  President.  Alloy 

Division.  AMAX.  Greenwich. 

Connecticut 
Peter  Johnson,  Director,  Marketing  and 

Public  Relations,  Metal  Powder 

Industries  Federation.  Princeton,  New 

Jersey 

United  States  Delegation  to  the  16di 
Session  of  the  Acfanlnistrative  and  Legal 
Committee;  Union  for  the  Protection  of 
New  Plant  Varieties  (UPOV);  Geneva. 
November  14-15. 1965 

Representative 

Stanley  ScMosser.  Office  of  Legislation 
and  International  Affairs.  Patent  and 
Trademark  Office,  Department  of 
Commerce 

Private  Sector  Advisers 

John  Setagaj.  American  Association  of 
Nurserymen,  Washington.  D.C 

William  Schapaugh,  Executive  Director. 
American  Seed  Trade  Association, 
Washington,  D.C. 

(FR  Doc.  85-28518  Filed  11-29-85;  8:45  amj 

■NXma  CONOE  4710-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 

Offictt  of  the  Secretary 

Revocation  of  ttie  Section  401  and 
Commuter  Air  Carrier  Auttioritiee  of 
Puerto  Rico  intemationai  AMinee,  Inc. 
d/b/aPrinirir 

aqency:  Department  of  Transportation. 
ACnON:  Notice  of  Order  to  Show  Cause. 
(Order  85-11-65);  Docket  43615. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  revoking  the  section  401 
and  commuter  air  carrier  authorities  of 
Puerto  Rico  International  AirHnes.  Ina 
d/b/a  Prinair. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  17. 1985. 

ADDWESS6S:  Responses  should  be  filed 
in  Docket  43615  and  addressed  to  the 
Office  of  Documentary  Services, 
Department  of  Transportation.  400  7th 


Street,  SW.,  Washington,  DC  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  T.  Szrom,  Special  Authorities 
Division,  Department  of  Transportation, 
400  7th  Street.  SW..  Washington.  DC 
20590.  (202)  755-3812. 

Dated:  November  25. 1985.     . 
Matthew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc  85-28552  Filed  ll-2»-«5: 8:45  am] 

BHXNIQ  CODE  4t10-«>-ll 


Federal  Aviation  Administration 

[AC  No.  45-31 

Advisory  Circular— installation, 
Removal,  or  Change  of  Identification 
Data  and  Identification  Plates  on 
Aircraft  Engines 

AQCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Publication  of  Advisory  Circular 
(AC)  No.  45-3,  Installation.  Removal  or 
Change  of  Identiffcation  Data  and 
Identification  Plates  on  Aircraft  Engines. 

On  November  21, 1964,  proposed  AC 
45-3  was  published  in  the  Federal 
Register  for  pubKc  comment.  Interested 
persons  were  given  until  January  31. 
1985,  to  submit  their  views  on  the 
proposal.  The  comments  were  evaluated 
and  it  was  determined  that  issuance  of 
the  AC,  incorporating  clarifying  changes 
recommended  by  a  commentor,  woud  be 
in  the  public  interest  and  safety  would 
not  be  compromised. 

Notice  is  hereby  given  that,  after 
review  of  the  comments  and 
incorporation  of  the  changes  based  on 
comments,  the  FAA  issued  AC  45-3. 
Installation,  Removal,  or  Change  of 
Idenliffcation  Data  and  Identification 
Plates  on  Aircraft  Engines,  on  November 
6, 1985. 

Interested  persons  may  obtain  the  AC 
from  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Section.  M-494.3,  Washington.  DC  20590. 
A  copy  of  the  FAA  discussion  and 
dispostion  comments  may  be  obtained 
from  the  Federal  Aviation 
Administration,  Office  of  Airworthiness, 
Aircraft  Manufacturing  Division  (AWS- 
200). 

Issued  in  Washington,  DC,  on  November  6, 
1985. 

William  |.  Sullivan, 

Acting  Deputy  Director  of  Airworthiness 
[FR  Doc.  85-28487  Filed  11-29-85:  8:45  am] 
BILUNG  CO0£  49IO-a-« 
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DEPARTMENT  OF  THE  TREASURY 

(NumbCR  112-2] 

Delegation  Of  Auttwrlty  to  the 
Treasurer  of  the  United  States  To 
Designate  Hnandal  Institutions  as 
Depositaries  of  Pul>lle  Money  for 
Statue  of  Ut>erty-Eliis  Island 
Commemorative  Coin  Program 

Date:  November  21. 1985. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  authority  vested  in  me  by  31  U.S.C. 
301  and  321(b).  and  by  12  U.S.C.  90,  265, 
266.  391. 1452(c),  1464(k).  1725(d).  1767, 
2012,  2072,  and  2122,  it  is  ordered  that 
the  Treasurer  of  the  United  States  is 
authorized  and  directed  to  take  all 
necessary  and  proper  measures, 
including  direction  of  other  officials  of 
the  Department  and  utilization  of  the 
services  of  other  government  agencies, 
to  establish  depositary  accounts  with 
flnancial  institutions,  and  to  designate 
financial  agents,  only  as  are  necessary 
to  support  the  Statue  of  Liberty-Ellis 
Island  Commemorative  Coin  Program, 
fames  A.  Baker  III,  ^s 

Secretary  of  the  Treasury. 
[FR  Doc.  85-28515  Filed  11-29-85;  8:45  am] 

BHJJNQ  CODE  MIO-aS-M 


Internal  Revenue  Service 
Privacy  Act  of  1974;  Routine  Usee 

aqcncy:  Internal  Revenue  Service, 
Department  of  the  Treasury. 
action:  Correction  to  Notice  of  Routine 
Uses  for  Treasury/IRS  36.003,  General 
Personnel  and  Payroll  Records. 

summary:  This  is  a  correction  to  include 
a  routine  use  which  was  previously  part 
of  Appendix  AA.  This  routine  use  was 
not  included  in  the  last  publication  of 
this  System  on  Monday  July  22, 1985, 
due  to  an  administrative  oversight.  Any 
disclosure  of  information  will  be 
compatible  with  the  purpose  for  which 
the  information  is  collected. 
DATE:  December  2. 1985. 

ADDRESS:  Chief,  Public  Services  Branch, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Rm,.  1615, 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcus  Farbenblum  (202)  566-3359, 
Chief,  Public  Services  Branch.  • 


Dated:  November  25. 1965. 

John  F.W.  Rogers, 

Assistant  Secretary  of  the  Treasury 
(Management). 

TrMMury/IRS  36.00* 

SYSTEM  NAMC 

General  Personnel  and  Payroll 
Records— Treasury/IRS 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  These 
records  and  information  in  these  records 
may  be  used:  (1)  To  provide  information 
to  a  prospective  employer  of  an  IRS 
employee  or  former  IRS  employee.  (2) 
To  provide  data  to  update  Federal 
Automated  Career  Systems  (FACS). 
Executive  Inventory  File,  and  security 
investigations  index  on  new  hires, 
adverse  actions,  and  tnminations.  (3) 
To  providie  information  to  a  Federal 
State,  or  local  agency,  other 
organizations  or  individuals  in  order  to 
obtain  relevant  and  pertinent 
information  about  an  individual  which  is 
necessary  for  the  hiring  or  retention  of 
an  individual;  letting  of  a  contract;  or 
the  issuance  of  a  license,  grant  or  other 
benefit.  (4)  To  request  information  from 
a  Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
agencies.  (5)  To  provide  information  to 
the  Department  of  Justice  in  connection 
with  actual  or  potential  criminal 
prosecution  or  civil  litigation,  and  in 
connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  during 
judicial  process.  (6)  To  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosure  to  opposing  Counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings.  (7)  To  provide  information 
to  other  agencies  to  the  extent  provided 
by  law  or  regulation  and  necessary  to 
report  apparent  violation  of  law  to 
appropriate  law  enforcement  agencies. 
(8)  To  provide  information  or  records, 
where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  to  any  other  appropriate  agency, 
whether  Federal,  state,  or  local,  charged 
with  the  responsibility  of  investigating 


or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order  issued 
pursuant  thereof  or  upon  request  of  such 
agency  when  the  agency  is  investigating 
the  possible  violation  of  their  rules  or 
regulations.  (9)  To  providee  records  to 
the  Office  of  Personel  Management 
Merit  Systems  Protection  Board.  Equal 
Employment  Opportunity  Commission, 
and  General  Accounting  Office  for  the 
purpose  of  properly  administering 
Federal  Personnel  systems  or  other 
agencies'  systems  in  accordance  with 
applicable  laws.  Executive  Orders,  and 
applicable  regulations.  (10)  To  provide 
information  to  hospitals  and  similar 
institutions  or  organizations  involved  in 
voluntary  blood  donation  activities.  (11) 
To  provide  information  to  educational 
institutions  for  recruitment  and 
cooperative  education  pinposes.  (12)  To 
provide  information  to  a  Federal  state, 
or  local  agency  so  that  the  agency  may 
adjudicate  an  individual's  eligibility  for 
a  benefit  such  as  a  state  unemployaient 
compensation  board,  housing 
administration  agency  and  Social 
Security  Administration.  (13)  To  provide 
information  to  financial  institutions  for 
payroll  piuposes.  (14)  To  provide 
information  to  another  agency  snch  as 
the  Department  of  Labor  or  Social 
Security  Administration  and  state  and 
local  taxing  authorities  as  required  by 
law  for  payroll  purposes.  (15)  To  provide 
information  to  Federal  agencies  to  e£fect 
inter-agency  salary  offset  to  effect  inter- 
agency administrative  offset  to  the 
consumer  reporting  agency  for  obtaining 
commercial  credit  reports:  and  to  a  debt 
collecting  agency  for  debt  collection 
services.  (16)  To  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114.  (17)  To  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation.  (18)  To 
provide  information  to  the  news  media 
in  accordance  with  guidelines  contained 
in  28  CFR  50.2  which  relate  to  an 
agency's  function  relating  to  civil  and 
criminal  proceedings. 
***** 

[FR  Doc.  BS-28514  Filed  11-2S-6S:  8:45  am] 
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Sunshino  Act  Meetings 


Fedsral  RegUter 

Vol.  Sa  No.  231 

Monday.  December  2,  1985 


TNs  section  of  thej  FEDERAL  REGISTER 
contains  notices  of:  meetings  published 
under  tbe  "Govem^ient  in  the  Sunshine 
Act"  (Pub.  L  94-4^)  5  U.S.C.  552b<e)(3). 


CONTENTS 


Consumer  Product 
Equal  Employment 

mission... 
Federal  Reserve 
Inter-American  Foundation  Board 


S  ifety  Commission 
)pportunrty  Com- 


Sys  em.. 


Item 
1 

2.3 

4.5 

6 


1 

CONSUMER  PftOOUiT  SAFETY 
COMMISSION 

TIME  AND  date:  9:^  a.m.,  Wednesday, 
December  4, 1985 

location:  Third  F  oor  Hearing  Room, 
1111 18th  Street.  N  A/.,  Washington,  DC. 
STATUS:  Open  to  tl  le  public. 
MATTERS  TO  BE  COKStOEREO: 

Gas  Heating  Systerm :  Status 

The  staff  will  brief  the  Commission  on  the 
activities  conducted  i  luring  Fiscal  Year  1985 
on  (his  priority  projei  t.  This  will  include 
actions  involving  cen  Iral  furnaces,  water 
healers,  carbon  mon(  xide  detectors,  flexible 
gas  connectors  and  l%hting  instructions. 

FOR  A  RECORDED  I^ESSAGE  CONTAINING 
THE  LATEST  AQENOIA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  fjOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5^  01  Westbard  Ave., 
Bethesda,  Md.  202(J7  301-492-6800. 
Sbeidoa  D.  Butts. 
Deputy  Secretary. 
November  27, 1985. 

|FR  Doc.  85-28688  Filkd  11-27-85;  1:10  pm| 

■LUNG  COOC  USS-01-« 


place:  Clarence  M 


equal  employment  opportunity 
commission 

DATE  AND  TIME:  Tuesday.  December  10, 
1985,  9:30  a.m.  (eas  em  time) 


Mitchell,  Jr., 


Conference  Room  1  lo.  200-C  on  the  2nd 
Floor  of  the  Columl  lia  Plaza  Office 
Building,  2401  "E"  !  treef,  NW.. 
Washington,  DC  20B07. 
STATUS:  Closed  to  ihe  public. 
MATTER  TO  BE  CONSIDERED: 
aoaed 

Litigation  Authorizati  in:  General  Counsel 
Recommendations. 


Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  November  27, 1985. 
Cynthia  C  Matthews, 
Executive  Officer. 

This  Notice  Issued  November  27, 1985. 
[FR  Doc.  85-28836  Filed  11-27-85;  10:26  am) 
MLLMQ  CODE  (TSO-OC-II 


EQUAL  EMPLOYMENT  OPPORTUNITY 

commission: 

DATE  AND  TIME:  Monday,  December  9, 
1985,  2:00  p.m.  (eastern  time). 

PLACE:  Clarence  M.  Mitchell.  Jr.. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"  Street.  NW., 
Washington,  DC  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  colsed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Vote(s] 

2.  A  Report  on  Commission  Operations 

(Optional] 

3.  Annual  Report  on  the  Employment  of 

Minorities,  Women  and  Handfcapped 
Individuals  in  the  Federal  Government 
for  Fiscal  Year  1983 

Closed 

Litigation  Authorization;  General  Counsel 

Recommendations 

Note. — Any  matter  not  discussed  or 
concluded  may  l>e  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer.  Executive  Secretariat 
at  (202)  634-6748. 


Dated:  November  27, 1985. 
Cynthia  C  Matthews, 
Executive  Officer,  Executive  Secretarial. 
This  Notice  Issued  November  27, 1985. 
(FR  Doc.  85-28637  Filed  ll-27-«5;  10:27  am] 

BtLUNO  CODE  t7S0-«6-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m..  Wednesday. 
December  4. 1985. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  amendment  to  Regulation  D 
(Reserve  Requirements  of  Depository 
Institutions)  to  index  the  low  reserve  tranche 
for  transactions  accounts  and  the  reserve 
requirement  exemption  amount  for  1986. 

2.  Technical  amendment  to  Board  policy 
statement  regarding  risks  on  large  dollar  wire 
transfer  systems  requested  by  the  Institute  of 
Foreign  Bankers. 

Discussion  Agenda 

3.  Proposed  Federal  Reserve  Board  budget 
for  1986. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

NOTE:  This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  hstening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  l>e  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  BoA-d;  (202)  452-3204. 

Dated:  November  27, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-28665  Filed  11-27-85;  11:33  am) 

BILUfM  CODE  <310-01-« 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  Approximately  11 KX) 

a.m.,  Wednesday,  December  4, 1985, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  Zlst  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 


days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  27, 1965. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-28666  Filed  11-27-65;  11:33  am] 
MLUNQ  CODE  UIO-OI-M 


INTER-AMERICAN  FOUNDATION  BOARD 
TIME  AND  date: 

December  9, 1985, 6;00-9;00  p.m. 
December  10, 1985, 9;30-12:00  noon 

PLACE:  1515  Wilson  Boulevard.  Fifth 
Floor,  Rosslyn.  Virginia  22209. 

STATUS:  Open,  except  for  the  portion  to 
be  held  as  Closed  Session  to  discuss 
Personnel  matters  as  deHned  in 
§  1004.4(b)  of  22  CFR  Chapter  10. 


MATTERS  TO  BE  CONSIDERED: 

December  9, 1985 

1.  The  Chairman's  Report 

2.  The  President's  Report  (Tab  1) 

3.  Approval  of  the  Minutes  of  the  Meeting  of 

June  17-18. 1985  (Tab  2) 

4.  New  Program  Initiative  CTab  3) 

December  10, 1985 

5.  Closed  Session  to  discuss  Personnel 

Matters  as  Defmed  in  {  1004.4(b)  of  22 
CFR  Chapter  10 

6.  Report  of  the  Audit  Committee 

7.  Plans  for  lAF*  15th  Anniversary  (Tab  4) 

8.  Other  Business 

contact  persons  for  more 
information: 

Robert  W.  Mashek.  Secretary  to  the 
Board  of  Directors,  (703)  841-3844 

Charles  M.  Berk,  General  Counsel,  (703) 
641-3812 

Dated:  November  25, 1985. 
Charles  M.  Berk, 
Sunshine  Act  Officer. 
[FR  Doc.  85-28625  Filed  11-27-65: 10:25  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 


Budget  Deferrals 


3  !7, 


To  the  Congress  of 

In  accordance  witl 
Confrol  Act  of  1974, 
new  deferrals  of  bud^i 
1986  totaling  $2,023 
deferrals  affect  accounts 
Appropriated  to  the 
Departments  of  Commerce 
Military,  Health  and 
Transportation,  and 

The  details  of  thes( 
contained  in  the  attai  ;hed 


tl  e  United  States: 


the  Impoundment 
herewith  report  8 
et  authority  for 
275.  The 
in  Funds 
Resident,  the 

Defense- 
-luman  Services, 
reasury. 
deferrals  are 
report. 


THE  WHITE  HOUSE 
November  25,  1985. 

BIUJNG  COOE  311IM>1-«I 


BEST  COPY  AVAILABLE 


V 


OP  SFBCIAL  MBSSAGB 

(in  thousands  of  dollars) 


OP  SPKIAL 

worn  rt  1985 

(in  thousands  of  dollars) 


MtPBOUU.  f 

D86-24 
086-25 
D86-26 

D8S-27 

D86-28 

D86-29 

D86-30 
D86-31 


WTtHUHlTI 


Pnnds  Appropriated  to  the  President 
International  Security  Assistance 

Econonic  support  fund 1,222,216 

National  Oceanic  and  Ataospheric 
Adninlstcation 

Fisheries  loan  fund 1,959 

ProBOte  and  develop  fishery  products 
and  research  pertaining  to  Aaerican 
fisheries 12,333 

Depa^taent  of  Defense  -  Hilitarr 
Family  Housing,  Defense 
Faaily  Hoaslnq,  Air  Force 11,800 

Departaent  of  Health  and  Boaan  Services 
Social  Security  Adninistration 
Llnitation  on  adainistrative  expenses 
(construction) •••     «,489 

Departaent  of  Transportation 

Federal  Aviation  Adninistratlon 
Pacllities  and  equipment  (airport  and 
airway  trust  fund) 686,438 

Departaent  of  the  Treasary 
Office  of  the  Secretary 
Local  governaent  fiscal  assistance  trust 

fund ■'.■»<3 

Office  of  Revenue  Sharing 
Local  governaent  fiscal  assistance  trust 
fund 54,349 

lotal,  deferrals 2,023,327 


■Rsassion 


Second  special  aessaget 

New  iteas 

Revisions  to  previous  special  aessages 

Effects  of  second  special  aessage 

Aaounts  froa  previous  special  aessages  that 
are  changed  by  this  aessage  (changes  noted 
above) 

Subtotal,  rescissions  and  deferrals 

Aaounts  froa  previous  special  aessages  that 
.  are  not  changed  by  this  aessage 

Total  aaount  proposed  to  date  in  all 
special  aessages 


2,023,327 
2,023,ii7 


2,023,327 
1,628,765 

3,652,092 
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Deferral  Hoi  D8K-74 


Detarral  Hot  D8A-3<< 


DBVKIRAL  OF  BOOCBT  MITBIffilTT 

Report  Pursuant   to  Section  lOn  of  P.L.    «3-344 


Funds  Appropriated  to  the  President   iBev  budget  aothoritv 

I  (P.L.  99-B8) 


Bureaa 

Intern^ 
Appropr 

Bconoaic  Support  Fund  \/ 

115/71037      11X1037 


(P.L.  99-88) 

Other  budgetary  reaoarces  i  ,?2S,*;7'<,000 


ouisaiii  >uuier  Duogetary  reaoarces  i  ,7ZS,k7^,ooo 

International  Security  Assistance    I 

Appropriation  title  and  syaboli  I  Total  budgetary  reaoarces  T  ,?2S,»;73,ooo 

Bconoaic  Support  Fund  1/  ,  llkaoanfc  to  be  deferred: 


I  Part  of  year 


I  Satire  year 


identification  codei 

11-1037-0-1-152 

Grant  prograa:  

l_X_lyes  I I  Mo 

Type  of  accoont  or  fund: 
I    I  Annual 


*1,72?,?1«.000 


I „__ 

'Illegal  aathority  rin  addition  to  sec. 

I      101  3)  « 
_l  l~y~l     Antideficiencv  Act 

I 
I 


I I  Other_ 


I 

iType  of  budget  aatboritrt 

'    I  X  I  Appropriation 

ITTI   Multiple-year     V30/8fi;   9/30/871        I        I     Contract  authority 

(expiration  date) I  

I   X"l  No-Tear  I        I        I     oth»r 


•Coverage 

Appropriation 

Bconoaic  Support  Fund 
Econoaic  Support  Fund 
Bconoaic  Support  Fund 
Bconoaic  Support  Fund 


I         I I      Other_ 


Identification 
Syabol  Code 


Aoount  Deferred 


1T«1037 
115/61037 
115/71037 

11X1037 


11-1032-0-T-152 
n -1037-0-1-1  52 
11-1037-0-1-152 
11-1037-0-1-1.52 


1,004,859,000 

170,000,000 

47,357,000 

1,5}i,5i«!,66o 

J''»fc*^tc«tt«»«  This  action  continues  the  deferral  of  funds  deferred  in  fiscal 
year  1985  pending  approval  of  specific  loans  and  grants  to  eligible  countries 
by  the  Secretary  of  State,  including  grants  to  Jordan  and  further  interagency 
deliberations  on  O.S.  -  Lebanon  policy  and  other  high  priority  funding 
requireoents.  This  will  insure  that  each  approved  progtaa  is  consistent  with 
the  foreign,  national  security  and  financial  policies  of  the  D.S.  and  will  not 
exceed  the  Halts  of  available  funds.  This  action  is  taken  pursuant  to  the 
Antideficiency  Act   <31    a.iS.C.    1512). 

Katiaated  Program  Btfectt      None 

Outlay  Bffectt       None 

1/     This   account  was   the   subject  of  siailar   deferrals    in  1985    (D85-2,    D8S-2A. 
D85-2B,   and  D85-2C) . 


UBFUUIAIi  OF  BUUbBT  AUIWiHITT 

/  Report  Pursuant   to  Section  1013  of  P.L.    93-344 


acehctT 


Department  of  Commerce 

Bureau:  National  Oceanic  and 

Atmospheric  Adwlnlstratlon 

Appropriation  title  and  ayoboir 


I lew  budget  aathority. . 

I  (P.L.^ ) 

~ I  Other  budgetary  reaoarces 

''Total  budgetary  reaoarces 


Fisheries  Loan  Fund 
12X5123 


1/ 


I 

lAaoant  to  be  deferred: 
I  Part  of  year 

Bntlre  year 


S  1,720,000 
1,805,000 
3,525,000 


1,959,000 


cm  Identification  code: 


Grant  prograa:  "^^ 

I I  Yes 

Type  of  acooant  or  fand: 


'I  No 


I  

*tl«qal  aathority  (in  addition  to  sec. 

I      1013)1       

.1                      I I  Antideficiency  Act 


I 


Other 


I I  Annual 

I       I  Multiple-year 
l~iri  No-Year 


I 
I 
I 
_  I 

(expiration  date) I 
I 
I 


'iType  of  budget  aathority: 


I I   Appropriation 

I    I  Contract  authority 
l~3ri  Other 


Jaattflcattoai  Ttie  Flsherie's  Loan  fund  provides  direct  loans  to  vessel 
operators  at  subsidiied  rates  '3%  interest)  for  purchasing,  contracting, 
equipping,  aaintalnlng,  repairing,  or  operating  new  or  used  fishing  vessels  or 
gear.  Loans  are  made  primarily  from  direct  appropriations.  Loan  recipients 
should  be  able  to  obtain  financing  from  private  sources  without  Federal 
Government  intervention.  The  amount  proposed  for  deferral  is  the  estimated 
carryover  from  1985  to  1986  of  unobligated  balances  due  to  interest  and 
repayments  during  1985  from  outstanding  loans  and  a  portion  of  the  amounts 
available  under  the  Continuing  Resolution  (P.L.  99-103).  The  Fisheries  Loan 
Fund  is  proposed  for  termination  and  extension  of  the  authorization  is  not 
part  of  the  President's  1986  legislative  program.  These  funds  are  deferred 
pending  Congressional  consideration  of  the  President's  proposal. 

Batlaated  Program  Btfectt  None 

Outlay  Bftect  ( in  thousands  of  dollars) t 

1986  Outlay  Estimate 

Without    WTEK  .... 


Deferral 
1,959 


Deferral 


1/  Tfiis  account  was  the  subject  of  a  rescission  proposal  in  1985  (R85-65). 
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DBmOML  OF  VaOBKT  AUnUUTT 

Report  Pursuant  to  Section  1013  of  P.L. 


0»f*rral  Wot   086-26 


93-344 


Deparfent  of  Ciimi  rc«    

Buraaat     National  Oceanic  and 
Afoapheric  Ad»tntstratton 
Appcopriatioo  title  and  ayiMioir 


-, 

!■•»  bodget  Mtborlty $  40,339,824 

I  (P.L.^ ) 

'lotber  bud9etarT~t«aaare*«    7.8S0.0OO 

'Ivotal  bodgetarr  reMwreee      48,189,824 


Proante  and  develop  fishery  products  l—nunt  to  fte  ttmtmtrmai 
and  research  pertaininq  to  I     Part  of  year 

Aaerican  fisheries  I 

I     latir*  year 

13X5139 I 

OB  idantlCicatloa  cwdet 


t   32,333,000 


13-5139-0-2-376 
Srant  prograai" 


Ibegal  antbority  (in  addition  to  sec. 

1013)  t       

I I     Antideficiency  Act 


ITTlTes     r 
Type  of  accoont  or  fonSt 


I       I     Other 


I I  Annual 

I        I  Multiple-year 
ITI  Mo-Tear 


1 

'I  Ho    I 

: I        

I  Type  of  budget  aatborttyt 

I    I  Appropriation 

I    I  Contract  authority 

l~ri      Other     15  D.8.C.713C-3 


I 

.^^—r-r—,—     ' 

(expiration  date) I 


I 


Jaatltlcatloat  Hie  funding  for  this  appropriation  is  derived  froa  30%  of  the 
gross  raciepts  froa  custoas  duties  on  laported  fishery  products  under  the 
pr^risions  15  O.S.C.  713C-3,  or  the  Saltonstall-Kennedy  Act.  The  Bureau  of 
the  Census  deteraines  the  aaount  of  groas  receipts  for  the  Oepartaent  of 
Agriculture,  which  in  turn  coaputes  the  30%  available  to  NOAA.  These  funds 
■uppleaent  funds  appropriated  to  NOAA  under  the  'Operations,  Resesrch  and 
Facilities*  appropriation  for  developaent  of  the  0.8.  fishing  industry.  The 
Oepartaent  of  Coaawrce  la  deferring  $32,333,000  in  receipts  pending 
Congressional  action  on  a  proposal  to  tranafer  these  funds  to  offset  the 
'Operations,  Research  and  Facilities'  appropriation  for  fiaherles  research, 
aanageaent,  and  developaent  actlvltiea.  lite  funds  will  be  transferred 
following  Congressional  action  or  released  for  obligation. 

Battaatad  Prograa  Eftectt  None 

Outlay  Kffect»  None 


Oafarral  Not       086-27 


BBPnRAL  OF  BDDGR  AOnRMtlTT 
Report  Pursuant   to  Section  1013  of  P.L.    93-344 


Oepartaent  of  Oefense  -  Military 

Bareaat 

Faally  Housing,  Defense 

Appropriation  title  and  syabolt 


27«,164,00n 
276,164,000 


See  Coverage  Section  below  1/ 


«to  Uanfcifiea€lon  oode! 

See  Coverage  Section  below  1/ 


Grant  prograat 


-, 

laew  budget  authority 

.1  (P.L.      ) 

'lotber  budgetary  reaoarees 

'I Total  budgetary  resources 

lAaount  to  be  deferred: 
I  Part  of  year 

I  Satire  year  

''Legal  autbority  (In  addition  to  sec. 
I      1013) I 
J  l"7~l     Antideficiency  Act 


$      11.800.000 


I 1  Yes 


'I  No 


^ype  ec  aeooaat  or  tandt 


I        I     Other 


I        I  Annual 

ITTI  Hultlple-year 

I   I  «o-Tcar 


'iType  of  budget  autborltyt 

I    I  »  I  Appropriation 


9/30/86 
9/30/87 

9/30/88  

9/30/89 I   I   I  Contract  authority 

iti  -  "  '  ■  ■ 


(expiration  date) I 

I    I 1 


Other 


Coverage!  1/ 


Appropriation 


Syabol 


Faaily  housing.  Air  Force 575/90704 

Faaily  housing.  Air  Force 574/80704 

Faaily  housing.  Air  Force 573/70704 

Faaily  housing.  Air  Force 572/60704 


OMB 

Identification 

Code 

57-0704-0-1-051 
57-0704-0-1-051 
57-0704-0-1-051 
57-0704-0-1-051 


Oeferred  . 
$11,800,000 

Sl1,flflMflO 


Justlflcatlont  These  funds  are  deferred  due  to  adainistrative  delays,  such 
as  project  'designs  not  being  coapleted  and  ineoaplete  coordination  of 
projects  with  other  Federal  agenciea  or  local  governaent  agencies.  Funds 
will  be  apportioned  for  individual  projects  throughout  the  year  upon 
coapletlon  of  project  design  and/or  coordination.  This  action  is  taken 
pursuant  to  the  Antideficiency  Act   (31   n.S.C.   1512). 

Battaataa  Ptew  Mttmett    Nona 

Outlay  Btfecti      None 


1/     This  account  was  the  subject  of  a  aiallar  deferral  in  198S   <085-26). 
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0«f«tral  «e<     DBB-28 


DBRnU  OF  BUDGET  MmORITT 
Report  Pursuant  to  .Section  ^013  of  P.L.   43-344 


Department  of  Health  and  Huwan  Stcb 


Boceaai 

Social  Security  Adalnlstratton 


Social  Security  ACTilnistratlon 

Appropriation  title  and  sramis 

Liaitatlon  on  Adainlstrative  Expenses 
(Construction)    1/ 


7SX8704 


01b  Mentifieation  eoKT 

75-8007-0-7-571   


Ccaat  pcograai' 


!' 


"lYes     l~Sri  Ho 


Typa  of  aecoant  or  fandt 

I        I  Annual 

I        I   Hultiple-year 

ITI  No-Tear 


(expiration  date) 


■aw  bodget  aathority. 

»P .  L .      ) 

Othat  bodgatarr  raaoi 


Total  budgetary  raaoaroaa 


9,873,T97 


itaoant  to  be  defcrredi 
Part  of  yaar 

Bntlta  year 


«, 489, 137 


taqal  aatbority  (in  addition  to  sec. 
1013) s 

inri     Antldeflclency  Act 


r 


"I     Other 


Typa  of  bodget  aatborityi 

IT"!  Appropriation 

I   I  Contract  authority 

I    I  Other        


JWatitieatloat  This  account  provides  funding  for  construction  and  renovation 
of  the  Social  Security  Adainistrat Ion's  (SSA)  headquarters  and  field  office 
bulldinqs.  Obligational  authority  in  the  aaount  of  this  deferral  is  not 
needed  at  the  present  tlae.  Should  new  requireaents  arise,  subsequent 
apportionaent  requests  will  include  revisions  to  this  deferral.  This  action 
is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 

Batljatad  Prograa  Btfecti  Nona 

Ontlar  Kffacti  Nona 


1/  This  account  was  the  subject  of  a  aiallar  deferral  in  1985  (D8S-4). 


-V-^- 


-.f-  ■ 


Dafarral  Km     D8K-29 


OBFKUIAL  OP  B0D6BT  AOnOUTT 

Report  Pursuant  to  Section  10)3  of  P.L.  43-344 


A&BaCli 


Departaent  of  Transportation 

Bureaai 

Federal  Aviation  Adalnistration 

Appropriation  titla  and  ayaboli 

Facilities  and  equipaent  (Airport 
and  airway  trust  fund)  1/ 


1 

laaw  budget  aathoritr 

.1  (P.L.      ) 

'I Other  bodgatarr  raaoareaa 
'Ivotal  budgatary  raaoareaa 


1,256, 543. 82« 
1,256, 593.82* 


lABoant  to  ba  dafarradi 
I  Part  of  yaac 


69X8107    843/78107 

692/68107   694/W8107 

om  idantifleation  codeT 


695/98107 


I 


■at lea  yaar 


686,438,312 


69-8107-0-7-402 
Grant  prograai 


'Legal  aatbority  (in  addition  to  sec. 

I     1013) t 

I  I  1   I     Antideficiency  Act 


'I Tea     ITI  NO 


Type  of  aecoant  ec  fandt 

692/68107 


I    I   Other 


I  Typa  of  b«4gai  aaUwrltys      ^ 


I    I  Annual 


I  X  I  Appropriation 

I   I  Contract  authority 

I        I     Other 


9/30/861 
693/78107  9/30/871 
694/88107  9/30/881 
inriMultiple-year  695/98107  9/30/891 
___  (mplratlon  date)  I 

n~l  No-Tear  69X8107  I 

JnatlflcatlOBt  Funds  froa  this  account  are  uie3  to  continue  to  procure 
specific  Conqresslonally-approved  facilities  and  equipaent  for  the  expansion 
and  ■oderniiatlon  of  the  National  Airspace  Systea.  The  projects  financed  froa 
this  account  include  construction  of  buildings  and  the  purchase  of  new 
equipaent  for  new  or  laproved  air  traffic  control  towers,  autooation  of  the  en 
route  airway  control  systea,  and  expansion  and  laproveaent  in  the  navigational 
and  landing  aid  systeas.  These  activities  ware  justified  and  provided  for  in 
the  Departaent's  regular  budget  subaissions  and  were  appropriated  by  Congress 
for  the  year  in  which  requested.  Due  to  the  lengthy  procureaent  and 
construction  tlae  for  interrelated  facilities  and  eooplex  equipaent  systeas, 
it  is  not  possible  to  obligate  all  the  funds  necessary  to  cooplete  each 
project  in  the  year  funds  were  appropriated.  Therefore,  it  is  necessary  to 
apportion  funds  so  that  sufficient  resources  will  be  available  in  future 
periods  to  coaplete  these  projects.  This  action  is  consistent  with  FAA's  full 
funding  approach  and  Congressional  Intent  to  provide  oulti-year  funding  for 
the  total  costs  of  projects.  This  action  is  taken  under  provisions  of  the 
Antideficiency  Act  (31  O.8.C.  1512),  which  authorises  the  establishosnt  of 
reserves  for  contingencies.  • 

gatloatad  Pregraw  Kffacti  None 

Outlay  Kffactt  None  • 


1/   This  account  was  the  subject  of  siallar  deferrals  In  1985  (D85-11, 
D85-11A,  and  D85-11B). 
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MmOUTT 

Report  Pursuant  to  Section  1013  of  P.L.   43-344 


JlfiBKTt 

Deparfent  of  the  Treasury 


Bnreaat 


Office  of  the  Secretary 
Appropriation  title  and  ayabolt 

Local  Governaent  Fiscal 
Assistance  Trust  Pond  1/ 

20X8111 


identification  code: 

20-8111-0- 7-8S1 


Grant  proqraai 


■lYes     r 


'I    No 


Type  of  accoont  or  funds' 

I        I   Annual 

I        I   Multiple-year 

IT  I  No-Tear 


(expiration  date) 


■m  budget  aathoritr S3.425.O?S.000 

fP.L.   99-103) 
Other  budgetary  reaoorees     54,000,000 

Total  bodqatacT  raaoareaa  3.479,0?S,000 


ikaoonfc  ko  be  defarredt  J7~ 

part  of  ymt  $         7.74?.gi7 

■at Ira  raar  


legal  aathoritr  ( i"  addition  to  sec. 
1013): 

l~ri     Antldeflciency  Act 
P.L.    98-371 
I         I      Other     P.L.    94-488 
P.L.    98-«0Tr"P.I..    92-S12,    P.L.    98-18S 


Type  of  budget  author ityi 

n~l     Appropriation 

I        I     Contract  authority 

I        I     Other 


Juatlflcattopt  The  Local  Gowernaent  Fiscal  Assistance  Trust  Pund  is  the 
vehicle  for  disburseaent  of  General  Revenue  Sharlnq  funds.  This  deferral 
represents  payaents  withheld  froa  various  governaents  involved  in  annexations 
or  disincorporations  and  for  reasons  of  non-coapliance  with  the  requireaents 
of  the  Local  Governaent  Fiscal  Assistance  Aaendaents  of  1983. 

Battaated  Program  Bffectt  None 

Outlay  Bftacti  None 


1/  This  account  is  subject  to  another  deferral  (D8«-3l)  and  was  the  subject 
of  a  siailar  deferral  in  1985  (D85-12). 

2/  Deferral  of  outlays  only. 


OBPnOAL  OF  BODCBT  AOnORITT 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AUSHCl: 

Departaent  of  the  Treasury 


Bureau i 

Office  of  Revenue  Sharlnq 
Appropriation  title  and  syiboir 


Local  Governaent  Fiscal 
Assistance  Trust  Fund 

20X8111 


1/ 


OB  idantiflcation  eodet 

20-8111-0-7-851 


Grant  prograaT" 


\- 


lYes 


"I  No 


Type  of  account  or  fund 

I    I  Annual 

I        I   Multiple-year 

IT  I  No-Year 


(expiration  date) 


budget  authority $3,425,025,000 

(P.L.   99-103) 
Other  budgetary  raaonreea     54,000,000 

Total  budgetary  raaourcaa  3,479,025,000 


Aaonnt  to  be  deCarrads 
Part  of  yaar 

Bat Ira  yaar 


2,500,000 
51,849.209 


Legal  authority  (in  addition  to  sec. 
1013)1 

ITI  Antldeflciency  Act 
P.L.  98-371 
I    I   Other  P.L.  94-488 
P.L.  96-60T7"P.L.  92-512,  P.L>  98-185 


Type  of  budget  author ityi 

I  X  I  Appropriation 

I    I  Contract  authority 

I    I  Other         


Juatlflcatlont  The  Secretary  of  the  Treasury  auat  hold  in  reserve  an  aaount 
sufficie'ht  enough  to  aeet  valid  claims  froa  local  governaents  that  past 
revenue  sharing  payaents  have  been  too  saall.  Because  the  total  aaount 
appropriated  for  all  governaents  is  fixed,  the  alternative  to  such  a  reserve 
is  recurring  recoaputations  of  the  entitleaents  of  the  over  39,000  governaents 
for  prior  entitleaent  periods.  This  cuaulative  unobligated  reserve  froa 
entitleaent  periods  1-16  is  available  to  the  Secretary  of  the  Treasury  to 
satisfy  legitiaate  claias  against  the  Trust  Fund  for  any  prior  entitleaent 
periods.  After  adjusting  for  such  releases  froa  the  reserve,  the  deferred 
aaount  projected  to  carry,  over  into  FY  1986  is  $54.3  alllion.  This 
unobligated  aaount  will  be  further  reduced  whenever  the  Secretary  deteralnes 
the  aaount  is  adequate  to  aeet  forseeable  liabilities  against  the  Trust  Fund 
and  will  be  paid  to  recipients  as  part  of  the  regular  distribution. 

Batiaatad  Program  Bffectt  None 

Outlay  gffacti  None 

1/  This  account  is  subject  to  another  deferral  (D86-30)  and  was  the  subject 
of  a  siailar  deferral  in  1985  (D85-13). 

2/  Deferral  of  outlays  only. 
[FR  Doc.  85-28569  Filed  11-29-85:  8:45  am] 
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INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public)  202-783-3238 

Problems  with  subscriptions  27fr-3054 
Subscriptions  (Federal  agencies)                                  ^    523-5240 

Single  copies,  back  copies  of  FR  783-3238 

Magnetic  tapes  of  FR,  CFR  volumes  275-1184 

Public  laws  (Slip  laws)  275-3030 

PUBLICATIONS  AND  SERVICES 

Daily  Federal  Register 

General  information,  index,  and  fmding  aids  523-5227 

IHiblic  inspection  desk  523-5215 

Corrections  523-5237 

Document  drafting  information  523-5237 

Legal  staff  523-4534 

Machine  readable  documents,  speciHcations  523-3408 

Code  of  Federal  Regulations 

General  information,  index,  and  finding  aids  523-5227 

Printing  schedules  and  pricing  information  523-3419 

Laws  523-5230 
Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  President  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

United  States  Government  Manual  523-5230 
Other  Services 

Library  523-4986 

Privacy  Act  Compilation  523-4534 

TDD  for  the  deaf  523-5229 


UST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  Inciusion 
in  today's  list  of  Public  Laws. 
Last  List  November  27,  1965 
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TABLE  Of  EFFECTIVE  DATES  AND  TIME  PERIOOS-OECEIIBER  1985 


This  table  is  for 
documents  wtiich 
compiiance,  impose 
response,  or 


delerminihg 


dates  in 
gite  advance  notice  of 
lime  limits  on  put>lic 
meetings. 


annource 


December  2 


December  3 


December  4 


December  5 


December  6 


December  9 


December  10 


December  11 


December  12 


December  13 


December  16 


December  17 


December  18 


December  19 
December  20 


December  23 


DE 


December  24 
December  26 
December  27 
December  30 
December  31 


985 


JMI 
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IS 


December  17 


December  18 


December  19 


December  20 


December  23 


December  24 


December  26 


December  26 


December  27 


December  30 


December  31 


January  2 


January  2 


January  3 


January  6 


January  7 


January  8 

JafMjary  10 

January  13 

January  14 

January  IS 


Agencies  using  this  table  In  planning 
publication  of  their  documents  must  aHow 
sufficient  time  for  printing  production. 
In  computing  these  dates,  the  day  after 
publcation  is  counted  as  the  first  day. 


When  a  date  falls  on  a  weekend  or  a 
holiday,  the  next  Federal  business 
day  is  used.  (See  1   CFR  18.17) 
A  new  table  will  be  published  in  the 
first  iseue  of  each  monttv 


January  2 


January  2 


January  3 


January  6 


January  6 


January  8 


January  9 


January  10 


January  13 


JarHiary  13 


January  15 


January  16 


JarHiary  17 


January  21 


January  21 


January  22 


January  23 
Jarwary  27 
January  27 
January  29 
January  30 


January  16 


January  17 


January  21 


JarHiary  21 


JarHiary  21 


January  23 


January  24 


JarHiary  27 


JarHiary  27 


JarHiary  27 


JarHiary  30 


January  31 


February  3 


February  3 


February  3 


February  6 


February  7 

February  10 

February  10 

February  13 

February  14 


JarHiary  31 


February  3 


February  3 


February  3 


February  4 


February  7 


Fet)ruary  10 


February  10 


February  10 


February  11 


February  14 


February  18 


February  18 


February  18 


February  18 


Fet)njafy  21 


February  24 

February  24 

Fet)ruary  25 

February  28 
March  3 


March  3 


March  3 


March  4 


Metth  5 


Mwch  6 


March  10 


March  10 


March  11 


March  12 


March  13 


March  17 


March  17 


March  18 


March  19 


March  20 


March  24 


March  24 

March  26 

March  27 

March  31 

March  31 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  tfte  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Offtee. 

New  units  issued  during  the  week  are  announced  on  the  t>ack  cover  of 
the  daily  Federal  Register  as  they  become  availat>le. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkms 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $550 
domestK,  $137.50  additk>nal  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Offk:e, 
Washington.  D.C.  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday— Friday 
(except  holkJays). 

THie  Price      Revision  Date 


1, 2  (2  Reserved) 

3  (1984  Compikition  and  Parts  100  and  101) 

4 


$5.50 

7.50 
12.00 


5  Parts: 

1-1199 18.00 

1200-End,  6  (6  Reservwl) „ 7.50 

7  Parts: 

0-45 14.00 

46-51 13.00 

52 14.00 

53-209 14.00 

210-299 13.00 

300-399 8.00 

400-699 „ 12.00 

700-899 „;. 1A00 

900-999 14.00 

1000-1059 12.00 

1060-1 1 19...... 9.50 

1 120-1 199 8.00 

1200-1499 13.00 

1500-1899 7.50 

1900-1944 12.00 

1945-End 13.00 

8  7.50 

9  Parts: 

1-199 13.00 

200-6Ki 9.50 

10  Parts: 

0-199 17.00 

200-399 9.50 

400-499 12.00 

500-{nd _ 14.00 

11  7J0 

12  Parts: 

1-199 8.00 

200-299 14.00 

300-499 „ 9.50 

S00-£nd 14.00 

13  13.00 

14  Parts:' 

1-59 16.00 

60-139 13.00 

140-199 „ 7.50 

200-1199 „ 15.00 

1200-6kI 8.00 

ISPsrts: 

0-299 6.50 

300-399 13.00 

400-End 12.00 


Apr.1 
Jan.  1 
Jan.  1 

Od.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jon.  1 

Jon.  1 
Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 


1985 
1985 
1985 

1985 
1985 

1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 

1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 


TNto 

16  Parts: 

0-149 .&._„.........„..„„...... 9.00 

1000-End 13.00 

17  Parts: 

1-239 „ _ 20.00 

240-End 14.00 

ISPsrts: 

1-149 12.00 

150-399 19.00 

400-End . . ..... 7.00 

19  21.00 

20Psrts: 

1-399 

400-499 

500-6id 


8.00 

16.00 

18.00 

21Psrts: 

1-99 „ 9.00 

100-169 1 1 .00 

170-199 „ 13.00 

200-299 4.25 

300-499 „ 20.00 

500-599 16.00 

600-799 6.50 

800-1299 10.00 

1300-fad 5.50 

22  21.00 

23  14.00 

24Psrts: 

0-199 1 1 .00 

200-499 19.00 

500-699 „ 6.50 

700-1699 13.00 

1700-End 9.00 

25  18.00 

26  Parts: 

5  5  1 .0-1 .169 21 .00 

SS  1.170-1.300 12.00 

SS  1.301-1.400 7.50 

8§  1.401-1.500 15.00 

S  S  1 .501-1 .640 .'. „ 12.00 

{  S  1 .641-1 .850 1 1 .00 

$§1.851-1.1200 22.00 

§S  1.1201-&id 22.00 

2-29 15.00 

30-39 9.50 

40-299 18.00 

300-499 1 1 .00 

500-599 „ 8.00 

600-End „.  4.75 

27Psrts: 

1-199 18.00 

200-M 13.00 

28  16.00 

29  Parts: 

0-99 „ 1 1 .00 

100-499 5.00 

500-899 19.00 

900-1899 7.00 

1900-1910 21.00 

1911-1919 5.50 

1920-&id 20.00 

30  Parts: 

0-199 16.00 

200-699 6.00 

700-&id 13.00 

31  Parts: 

0-199 8.50 

200-&id 1 1 .00 


Jon. 
Jon. 

Apr- 
Apr 
Apr 
Apr. 
Apr 

Apr 
Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 

Apr. 
Apr. 

Apr 
Apr. 
Apr. 
Apr. 

»Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 

•Apr 
Apr 

Apr 
Apr 

wy 

July 

Mr 

July 
July 
July 
•July 
July 

July 
July 

Wy 

July 
July 


985 
985 
985 

985 
985 

985 
985 
985 
985 

985 
985 
985 

985 
985 
985 
985 
985 
985 
985 
985 
985 
985 
985 

985 
985 
985 
985 
985 
985 

985 
985 
985 
985 
984 
985 
985 
985 
985 
985 
985 
985 
980 
985 

985 
985 
985 

985 
985 
985 
985 
985 
984 
985 

985 

985. 

985 

985 
985 


IV 
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UMI 


32 

1-39.  Val.  L 
1-39.  Vd.  ■ 
1-39.  V«l.  ■ 
1-189 


190-399 

"*" .•.•■•.«... 

400-629 „    

630-499 

700-799 

800-999 „ 

1000-W 

33Pwt*: 
1-199 

200-M 

34PwtK 

1-299..._ 

300-399 

— » 

400-M 

35 

acPwtK 

1-199 

200-M- 

37 

3«  Parts: 

0-17.^- 

1»-Gid. 

39 

40  Parte 

1-51 

52 

53-00 

81-99 

100-149.... 
150-109.... 

190-399 

400-424... 

42S-«99 

700-U 


41CtwpterK 

1,  1-1 10  1-10 

1,  1-11  •■  Ap^Mdn.  2  (2  R^MTva^ . 

8  !ZZZIII.""""IZ 


9 

10-17 __ 

18.  V*l.  I,  l»iri»  1-5 

18,  Vol.  ■.PdrU6-19.„. 
18.  Vol.  ■.  Ports  20-52 . 

19-100 

1-100 „. 

101 

102-200 __. 

20I-M.- „. 


42 

♦1-60 

61-399... 
400-M.. 


43  Parts: 
1-999 


Pric*      RwWonOala 


15.00 
19.00 
18.00 
13.00 
16.00 
15.00 
12.00 
15.00 
7.50 
5.50 

20.00 
14.00 

15.00 
8.50 

18.00 
7.00 

9.00 

14.00 

9.00 

16.00 

11.00 

9.50 

16.00 
21.00 
23.00 
18.00 
18.00 
13.00 
19.00 
14.00 
13.00 
8.00 

13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

7.50 
19.00 

8.50 

5.50 

12.00 

7.00 

18.00 


«  July  1.1984 

«  July  1. 1984 

«July  1.1984 

July  1.1985 

July  1,1985 

Julyl.  1985 

'  July  1,  1984 

Julyl.  1985 

July  1. 1985 

July  1.1985 

Julyl.  1985 
Julyl.  1985 

July  1, 1985 
Julyl.  1985 
July  1.  1985 
Julyl.  1985 

Julyl.  1985 
Julyl.  1985 
Julyl.  1985 

Julyl.  1985 
Julyl.  1985 
July  1, 1985 

July  1.1985 
Julyl,  1985 
July  1.1985 
Julyl,  1985 
Julyl,  1985 
July  1.  1985 
July  1, 1985 
July  1,  1985 
July  1.1985 
Julyl,  1985 

•  Ally  1,  1984 
•Julyl.  1984 
•July  1,1984 
•Julyl,  1984 
•Julyl,  1984 

•  July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1.  1984 

•  July  1,  1984 
•July  1,1984 

July  1,  1985 
Julyl,  1985 
July  1,  1985 
July  1,  1985 

Oct.  1,  1985 
Oct.  1,  1985 
Oct.  1,  1984 


9.50  Oct.  1,  1984 


THI*  PrlM 

1000-3999 „ 14.00 

4000-M 8.50 

^  13.00 

45  Parte 

1-199 „ 9.50 

*200-499 7.00 

500-1199 13.00 

1200-M...... „ 9.50 

46  Parte 

'-^ - 9.50 

41-69 9.50 

70-99 5.50 

90-139 9  00 

140-155 9  50 


156-165... 
166-199.... 
200-499.... 
500-M.„.. 

47  Parte 

0-19 

20-69 

70-79 

80-M...... 


10.00 
9.00 

13.00 
7.50 

13.00 
14.00 
13.00 
14.00 


48Ctiapt«rs: 

1  (Ports  1-51) 13.00 


1  (Ports  52-99) 

2 

3-6 „ 

7-14 

15-M 

49  Parte 

1-99 

100-177 

178-199 

200-399 

400-999 

1000-1199- 


~ 13.00 

»••••••• ■••■••••.••■»■.••  i3«u0 

12.00 

14.00 

12.00 

7.50 

14.00 

13.00 

••■■■••••••■••■••■••,.„•■■»■■••••••••■•»  13. WJ 

13.00 

13.00 

1200-1299...- 13.00 
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FOR:  Any  pe  son  who  uses  the  Federal  Register  and 

Code  o  Federal  Regulations. 

WHO:         The  OE  ice  of  the  Federal  Register. 


PHILADELPHIA.  PA 
WHEN: 


pu  jlic  briefings  (approximately  2  1/2  hours) 


legidatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
development  of  regulations. 
I  elationship  between  the  Federal  Register 
I  )ode  of  Federal  Regulations. 
i  nportant  elements  of  typical  Federal 
ler  docimients. 
ii  troduction  to  the  finding  aids  of  the 
FR/C|Tt  system. 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session] 

Room  3306/10, 

William  J.  Green,  Jr.,  Federal  Building, 

600  Arch  Street  Philadelphia,  PA. 

Laura  Lewis, 

Philadelphia  Federal  Inforrpation  Center. 

215-597-1709 


WASHINGTON,  DC 


WHY:         To  pro^^de  the  public  with  access  to  information 
to  research  Federal  agency  regulations 
cirectly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 

RESERVATIONS: 


January  17;  at  9  am. 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW..  Washington.  DC. 

Howard  Landon  202-523-5227 

Melanie  Williams  202-523-5229  (TDD) 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing 
impaired  persona  at  the  Washington.  DC  briefing. 
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See  Federal  Crop  Insurance  Corporation;  Foreign 
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Agricultural  Service;  Soil  Conservation  Service. 

49625 

Adfustment  assistance: 
Atlantic  Dress  Manufacturing  Co.,  Inc.,  et  aL 

Air  Force  Department 

49623 

Bata  Shoe  Co.,  Ina 

N. 

• 

NOTICES 

Environmental  statements;  availability,  etc.: 

49623 

Brett  Harris  Corp.  et  al. 
Federal-State  unemployment  compensation 

49595 

Uke  Louise,  AK 
CIvii  Rights  Commission 

49624 

program: 

State  certifications 
Job  Training  Partnership  Act: 

NOTICFS 

49626 

Migrant  and  seasonal  farmworker  programs; 

Senior  Executive  Servicfn 

State  planning  estimates,  potential  grantee 

49593 

Performance  Review  Board;  membership; 
correction 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 

selection;  inquiry 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Federal  Eno^  Regulatory  Commission. 

NOTICES 

49593 

Service  industries:  annual 
Coast  Guard 

49597 

Divestiture  requirements;  supervisory  employee 
wcdvers 
Meetings: 

RULES 

49597 

National  Coal  Council;  correction 

Drawbridge  operations: 

49550 

Washiiigton 

PROPOSED  RULES 

Environmental  Protection  Agency 

PROPOSED  RULES 

49563 

Dangerous  cargoes; 
Internal  examination  and  hydrostatic  testing  of 
pressure  vessel  cargo  tanks  on  barges;  advance 
notice 

Commerce  Department 

See  Census  Bureau;  Foreign-Trade  Zones  Board; 
National  Oceanic  and  Atmospheric  Administration. 

49561 
49607 

Hazardous  waste  program  authorizations: 

Rhode  Island 
NOTICES 
Toxic  and  hazardous  substances  controb 

Qmfidential  information  and  data  transfer  to 

contractors 

Federal  Aviation  Administration 

■Mil  ett 

Copyright  Royalty  Tribunal 

49529 

HULES 

Airport  radar  service  areas:  correction 

RULES 

49528 

Transition  areas 

49551 

Public  broadcasting  entities;  cost  of  living 
adjustment  for  performances  of  musical 
ctunpositions 

Federal  Communications  Commission 

RULES 

D-J! : :_l. 

Defense  Department 

See  also  Air  Force  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
49662        Compensation  for  personal  services  and 

industrial  security  costs 
49662        Employee  morale,  health,  welfare,  food  services. 

and  dormitory  costs  and  credits 

Economic  Regulatory  Administration 

NOTICES 

Consent  prders: 
49597        Bass  Enterprises  Production  Ca 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
49596        Handicapped  research  and  demonstration 

projects,  funding  priorities;  correction 
49595        Magnet  schools  assistance  program 


49555 
49554 


49553 

499vO 
49565 


49607 
49610 


49505 
49506 


Radio  services,  speciaL 
Amateur  service:  third-party  communications 
Aviation  services;  Security  Control  of  Air  Traffic 
and  Air  Navigation  Aids  (SCATANA) 

Television  stations;  table  of  assignments: 
Michigan 

PROPOSED  RULES 

Radio  and  television  broadcasting: 

Equal  employment  opportunities 
Radio  stations;  table  of  assignmoits: 

Arizona 

NOTICES 

Hearings,  etc.: 
Frontier  Communications,  Inc.,  et  aL 
Tri-State  Broadcasting  Co.,  Inc.  et  aL 

Federal  Crop  insurance  Corporaitton 

RULES 

Crop  insurance;  various  commodities: 
^ples,  citrus,  almonds,  and  grapes 
Barley,  forage  production,  oats,  rye,  sugar  beets, 
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49657, 
49658 

49599 
49604 


49524 
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49612 


Federal  Enefgy  Regulatory  Commlsaion 

RULES 

Nahiral  Gas  Policy  Act: 

Pipeline;  ipterstate  transportation  of  gas  for 

others;  effects  of  partial  wellhead  decontrol: 

clarificatian 

Undergroimd  gas  storage  report  (Form  No.  8); 

filing  suspended 
NOTICES  I 

Environmental  statements;  availability,  etc.: 

Consolidated  Gas  Transmission  Corp.  et  aL 
Meetings;  Su  nshine  Act  (2  documents] 


49524 
49616 


49612 
49613 
49614 
49613 
49614 
49614 
49615 
49615 
49659 


49577 


49537 
49537 


49535 


JMI 


Natural  gas 
Texas  Eastern 


I  lertificate  filings: 

Transmission  Co.  et  al. 
Transcont^ental  Gas  Pipeline  Corp.  et  al. 


Saviigi 


Federal  Hon^  Loan  Bank  Board 

RULES 

Federal 
Insurance 

NOTICES 

Meetings;  Suhshine  Act 


s  and  Loan  Insiuance  Corporations: 
tettlement;  reconsideration  procedures 


Federal  Mar^ime  Commission 

NOTICES  i 

Agreements  iled,  et& 
Federal  Res<  »rve  System 

RULES 

Unfair  or  de(  eptive  acts  or  practices  (regulation 
AA): 
Credit  prai  itices;  staff  guidelines;  correction 

NOTICES 

Agency  infoi  mation  collection  activities  under 

OMB  review 

Bank  holding  company  applications,  eta: 

Ameritrusl  Corp.  et  al. 

Communic  srp,  Ina,  et  aL 

Firstier,  Int. 

FNB  SharelB,  Inc.,  et  aL 

Green  Moiintain  Financial  Services  Corp. 

Old  Kent  I  inancial  Corp.  et  al. 

Quality  Fu  lancial  Services  Corp. 

Sovran  Fir  ancial  Corp. 
Meetings;  Su  nshine  Act 


Tra<e 


Federal 

NOTICES 

49616     Premerger 
terminations 


Commission 

ntltification  waiting  periods:  early 


Fish  and  Wikfllfe  Service 

PROPOSED  RUI  £S 

Marine  mam  nals: 
Reporting  ind  sealing  requirements  for  Alaskan 
natives 


Food 
ingredients: 

Editorial  akiendments 


Food  and  D^  Administration 

RULES 

Animal  drugl, 
Dichloropl 


feeds,  and  related  products: 
ene  and  toluene  capsules 
4Sulfametl|oxypyridazine  tablets 

additives  and  GRAS  or  prior-sanctioned 


NOTICES 

Animal  drugs,  feeds,  and  related  products: 
49619        Midicel  (Sulfamethoxy-pyridazine)  approval 

withdrawn 
49619       Vortech  Pharmaceuticals,  Ltd. 

Foreign  Agriculturai  Service 

RULES 

49524    Perishable  products  imported  from  Israel: 
emergency  relief;  correction 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 

49593  Ohio 

49594  Wisconsin 

General  Accounting  Office 

RULES 

49505    Authority  citations;  technical  amendments 
General  Services  Administration 

RULES 

Property  management: 
49551        Express  small  package  transportation:  carrier 
contractor  use;  temporary 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
49662        Compensation  for  personal  services  and 

industrial  security  costs 
49662        Employee  morale,  health,  welfare,  food  services. 

and  dormitory  costs  and  credits 

Geological  Survey 

NOTICES 

Grants;  availability,  etc.: 
49621        National  Earthquake  Hazards  Reduction  Program 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration:  Social 

Security  Administration. 

NOTICES 

49617     Cigarettes,  list  of  ingredients:  submission 
requirements 

Housing  and  Urtuin  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
49538        Interest  rate  changes 
NOTICES 
Enviroimiental  statements;  availability,  etc.: 

49619  Auburn  Hills  and  Rochester  Hills,  MI 

Indian  Affairs  Bureau 

NOTICES 

Land  transfers: 

49620  Cherokee  Nation,  OK 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey: 
Indian  Affairs  Bureau;  Land  Management  Bureau: 
National  Park  Service;  Reclamation  Bureau:      ' 
Surface  Mining  Reclamation  atid  Enforcement 
Office. 

International  Trade  Commission 

NOTICES 
49659     Meetings;  Sunshine  Act 
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49620 
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49629 
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49662 
49662 


49582 
49590 


49594 


49621 


49622 


49630 
49633 
49635 

49633 


Interstate  Commerce  Commission 

PROPOSED  RULES 

Rail  carriers: 
Boxcar  traffic  exemption;  car  hire  and  service 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Union  Pacific  Railroad  Co. 

l-ai>or  Department  — 

See  Employment  and  Training  Administration; 
Mine  Safety  and  Health  Administration. 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Utah  wilderness  study  areas 
Meetings: 

Lewistown  District  Grazing  Advisory  Board 
Withdrawal  and  reservation  of  lands: 

Wyoming;  correction 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Beatrice  Pocahontas  Co. 
Consol  Pennsylvania  Coal  Co. 
Consolidation  Coal  Co.  (2  documents) 
Garden  Creek  Pocediontas  Co.  . 
Gateway  Coal  Co. 
Trail  Mountain  Coal  Co. 
Union  Oil  Co.  of  California 
Wolf  Creek  Collieries  Co. 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Compensation  for  personal  services  and 

industrial  security  costs 

Employee  morale,  health,  welfare,  food  services. 

and  dormitory  costs  and  credits 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeast  multispecies 
Pacific  Coast  groundfish 

NOTICES 

Meetings: 
New  England  Fishery  Management  Council 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Santa  Monica  Mountains  National  Recreation 
Area,  CA 

Piistoric  Places  National  Register;  pending 

nominations: 
California  et  al. 

Nudear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Astrotech,  Inc. 

Mississippi  Power  &  Light  Co.  et  al. 

Northeast  Nuclear  Energy  Co. 
Environmental  statements;  availability,  etc.: 

GPU  Nuclear  Corp.  et  al. 


49659     Meetings;  Sunshine  Act 


Pacific  Northwest  Electric  Power  and 
Conaervation  Planning  Council 

NOTICES 

Meetings: 
Mainstem  Passage  Advisory  Committee 


49636 

49539 
49636 

49563 


49575 


49529 


49636 
49646 
49646 
49647 
49647 

49650 
49651 

49642 


49643 
49643 
49644 
49638 
49645 
49645 


49642 


49552 


49558 


Peneion  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 

Vested  benefits,  unfunded;  non-statutory 

allocation  method 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Reclamation  Bureau 

PROPOSED  RULES 

Boulder  Canyon  project;  operption.  maintenance, 
and  replacement 

Research  and  Spedai  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc.;  damage 
prevention  program 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Financial  statements  and  regulation  S-X; 
technical  amendments  to  rules  and  forms 

NOTICES 
Applications,  etc.: 

Conning/Bigler  Ltd.  Partnership 

Federated  Government  Securities  Trust 

First  Investors  Corporate  Fund,  Inc. 

Middle  South  Utilities,  Inc. 

National  Mutual  Life  Association  of  Australasia 

Ltd.  et  al. 

Proven  Properties.  Inc. 

Prudential  Employees  Ltd.  Partnership — ^1986 
National  market  system  securities: 

National  Association  of  Securities  Dealers,  Inc.; 

summary  effectiveness,  etc. 
Self-regulatory  organizations;  proposed  rule 
changes: 

American  Stock  Exchange,  Inc. 

Chicago  Board  Options  Exchange,  Inc. 

National  Association  of  Securities  Dealers,  Inc. 

New  York  Stock  Exchange,  Inc. 

Pacific  Clearing  Corp. 

Pacific  Securities  Depository  Trust  Co. 
Self-regulatory  organizations;  unlisted  trading 
privileges: 

Philadelphia  Stock  Exchange,  Inc. 

Social  Security  Administration 

RULES 

Public  assistance  programs: 
Low  income  home  energy  assistance;  1986  FY 
State  median  income 

PROPOSED  RULES 

Social  security  benefits: 
Effect  of  pension  fix>m  noncovered  employment; 
methods  of  computing  primary  insurance  amoimt 
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Sol  ConsafVation  Servtee 

NOTICES 

Environmen  tal  statements;  availability,  atcj 

Elementary  SdiooL  West  Virginia 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 
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GENERAL  ACCOUNTINQ  OFFICE 

4  CFR  Parte  6, 8, 9, 30, 33, 51, 52, 75, 
and  82 

Revision  of  Authority  Citations  to 
Various  Parte 

agency:  General  Accounting  Office. 
action:  Final  regulation. 

summary:  These  regulations  revise  the 
authority  citations  of  various  Parts  of  4 
CFR  in  order  to  bring  them  into 
compliance  with  the  authority  citation 
requirements  appearing  in  1  CFR  21.43 
published  on  March  28, 1985  at  50  FR 
12462-12469  and  which  became  effective 
April  29, 1985.  The  authority  citations 
are  now  required  to  be  centralized  at  the 
part  or  subpart  level  and  may  no  longer 
appear  following  individual  sections. 
TTiese  revisions  centralized  the 
authority  citations  for  nonconforming 
parts  of  4  CFR  at  the  part  level. 

EFFECnvE  DATE:  December  3, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  T.  Cambosos,  Office  of  the 
General  Counsel,  Room  1016-E-12, 
United  States  General  Accounting 
Office,  441  G  Street  NW.,  Washington. 
D.C.  20548.  Tel.i  (202)  275-5544. 

List  of  Subjects 

4  CFR  Part  6 

General  Accounting  Office,  - 
Government  employees. 

4  CFR  Part  8 

General  Accounting  Office, 
Government  employees.  Insurance, 
Pensions. 

4CFRPart9 

General  Accounting  Office, 
Government  employees. 

4CFRPart30 

Claims,  General  Accounting  Office. 


4CFRPart33 

Accounting.  Administrative  practice 
and  procedure.  Claims,  General 
Accounting  Office,  Government 
employees.  Wages. 

4  CFR  Part  51 

Accounting.  Authority  delegations. 
General  Services  Administration, 
Transportation. 

4CFRPart52 

Accounting  General  Accounting 
Office.  Transportation. 

4  CFR  Part  75 

Accoimting,  General  Accounting 
Office,  Government  contracts. 

4CFRPart82 

Courts,  General  Accounting  Office, 
Archives  and  Records. 

Accordingly,  Title  4  CFR  is  amended 
and  revised  as  follows: 

PART6— [AIMENDED] 

1.  An  authority  citation  for  Part  6  is 
added  to  read  as  set  forth  below  and  the 
authority  citation  following  %  6.1  is 
removed: 

Authority:  31  U.S.C.  732. 
PART 8— [AMENDED] 

2.  An  authority  citation  for  Part  9  is 
added  to  read  as  set  forth  below  and  the 
authority  citation  following  9  6.1  is 
removed: 

Authority:  31  U.S.C.  732. 
PART 9— [AMENDED] 

3.  An  authority  citation  for  Part  9  is 
added  to  read  as  set  forth  below  and  the 
authority  citation  following  S  9.1  is 
removed: 

Authority:  31  U.S.C.  733. 
PART  30— [AMENDED] 

4.  An  authority  citation  for  Part  30  is 
added  to  read  as  set  forth  below  and  the 
authority  citation  following  S  30.1  is 
removed: 

Authority:  31  U.S.C.  711  and  3702. 
PART  33— [AMENDED] 

5.  The  authority  citation  for  Part  33  is 
revised  to  read  as  set  forth  below  and 
the  authority  citation  following  S  33.5  is 
removed: 


Authority:  31  U.S.C  711.  Interpret  or  apply 
5  U.S.C.  5562  and  5583. 

PART  51— [AMENDED] 

6.  An  authority  citation  for  Part  51  is 
added  as  set  forth  below  and  the 
authority  citation  following  (  51.1  is 
removed: 

Authority:  31  U.S.C.  711.  Interpret  or  apply 
31  U.S.C  3511  and  3512. 

PARTS2-{AMENDED] 

7.  The  authority  citation  for  Part  52  is 
revised  to  read  as  set  forth  below  and 
the  authority  citation  following  §52.2  is 
removed. 

Authority:  31  U.S.C.  711.  Interpret  or  apply 
31  U.S.C.  3511,  3512.  3513.  3528  and  3529;  sec. 
901(a),  49  Stat  2015.  46  U.S.C.  1241(a);  »ea  5. 
88  Stat  2104,  49  U.S.C  1517. 

PART  75— [AMENDED] 

.8.  An  authority  citation  for  Part  75  is 
added  to  read  as  set  forth  below  and  the 
authority  citation  following  {  75.1  is 
removed: 

Authority:  31  U.S.C  711  and  3511. 
PART  82— [AMENDED] 

9.  An  authority  citation  for  Part  82  is 
added  to  read  as  set  forth  below  and  the 
authority  citations  following  all  the 
sections  of  Part  82  are  removed. 

Authority:  31  U.S.C.  711,  713.  714.  718,  3523. 
2524,  2526,  and  3529. 

Charies  A.  Bowsher, 

Comptroller  General  of  the  United  States. 
[FR  Doc.  85-28687  Filed  12-2-85;  8:45  am] 
Mixma  cooc  isio-oi-m 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parte  404, 408, 409. 411, 413, 
and  439 

[Docket  Na  0046A] 

Crop  Insurance  Regulations;  Various 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
August  28. 1985  (50  FR  34801).  The 
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interim  rule  amend  id  the  Eastern  and 
Westenn  U.S.  Apple,  Arizona-California 
Gtrus,  Almond,  Grype,  and  Texas  Citrus 
Crop  Insurance  regiilations,  effective  for 
the  1985  crop  year  tnly,  by  changing  the 
date  for  filing  contract  changes  as 
specified  in  the  policies  for  insuring  such 
crops.  The  intended  effect  of  this  rule  is 
to  provide  addition^  time  in  which  to 
file  changes  made  ifi  the  contracts  for 
such  crops  for  actuarial  purposes.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act  as  amended. 
EFFECTIVE  DATE:  December  3. 1985. 
FOR  FURTHER  INFOIflATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 


U.S.  Department 
on.  DC  2025a 


Insurance  Corporat 
of  Agriculture,  Waa 
telephone  (202)  447| 
SUPFIEMENTARY  MfORSIAnON:  This 
action  has  been  renewed  under  USDA 
procedures  establisped  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  las  to  the  need. 


currency,  clarity, 
these  relations 
procedures. 

Merritt  W.  Spra£ 
has  determined  anc 


\d  effectiveness  of 
ider  those 


ke.  Manager,  PCIC, 
certifies  that  this 
action  (1)  is  not  a  m  ajor  rule  as  defined 
by  Executive  Order  12291  because  it  will 
not  result  in:  (a]  An  annual  effect  on  the 
economy  of  $100  mi^ion  or  more:  (b) 
major  increases  in  (Josts  or  prices  for 
consumers,  individual  industries, 
federal  State,  or  lo4  al  governments,  or  a 
geographical  region!  of  (c)  significant 
adverse  effects  on  qompetition, 
employment  investtnent  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  %vill  not  increase  the 
federal  paperworic  burden  for 
individuals,  small  b  isinesses,  and  other 
persons. 

This  action  is  exe  mpt  from  the 
provisions  of  the  R{  gulatory  Flexibility 
Act;  therefore,  no  R  igulatory  Flexibility 
Analysis  was  prepa  red. 

This  program  is  li  sted  in  the  Catalog 
of  Federal  Domestic^  Assistance  under 
No.  10.450. 

This  program  is  nbt  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intei  governmental 
consultation  with  Si  ate  and  local 
officials.  See  the  Nc  tice  related  to  7  CFR 
Part  3015.  Subpart  \  ,  Published  at  48  FR 
29115,  June  24, 1983, 


This  action  is  not 


expected  to  have 


any  significant  impi  ct  on  the  quality  of 
the  human  environn  lent  health,  and 
safety.  Therefore,  m  iither  an 
Environmental  Ass«  ssment  nor  an 
Environmental  Impact  Statement  is 
needed. 


On  August  28, 1985,  FCIC  published 
an  interim  rule,  effective  upon 
publication  in  the  Federal  Register  at  60 
FR  34801,  amending  the  Eastern  and 
Western  U.S.  Apple,  Arizona-California 
Citrus,  Almond,  Grape,  and  Texas  Citrus 
Crop  Insurance  Regulations  (7  CFR  Parts 
404, 408, 409. 411, 413.  and  439),  effective 
for  the  1985  crop  year  only,  to  change 
the  date  for  filing  contract  changes 
specified  in  the  poUcies  for  insuring  such 
crops. 

Written  comments  dn  the  interim  rule 
were  solicited  by  FCIC  for  60  days  after 
publication  of  the  rule  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  federal  Register  as 
quickly  as  possible. 

No  comments  were  received, 
therefore,  the  interim  rule  is  hereby 
adopted  as  final. 

List  of  Subjects  in  7  CFR  Parts  404, 406. 
409. 411. 413.  and  439 

Crop  Insurance;  Eastern  and  Western 
U.S.  Apple,  Arizona-California  Citrus, 
Almond,  Grape,  and  Texas  Citrus. 

Final  Rule 

Accordingly,  the  Interim  Rule 
published  in  Uie  Federal  Register  on 
August  28. 1985,  at  50  FR  34801,  is 
hereby  adopted  as  final. 

Audiority:  Sees.  506,  516,  Pub.  L  75-430,  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506, 1516). 

Done  in  Washington.  D.C  on  November  4, 
1985. 

Edward  Hews. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

Pl^  Doc  85-28094  FUed  12-2-85;  8:45  am] 

BHJNQ  COOC  S410-M^i 


7  CFR  Parts  415, 417, 418, 419, 427, 
429,  and  430 

(Docket  Na  0045A] 

Crop  Insurance  RegulaUons;  Various 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
May  30. 1985  {50  FR  22969).  The  interim 
rule  amended  the  Barley,  Forage 
Production.  Oat,  Rye,  Sugar  Beet 
Sugarcane,  and  Wheat  Crop  Insurance 
regulations,  effective  for  the  1985  crop 
year  only,  by  changing  the  date  for  filing 
contract  changes  as  specified  in  the 
policies  for  insuring  such  crops.  The 
intended  effect  of  this  rule  is  to  provide 


additional  time  in  which  to  file  changes 
made  in  the' contracts  for  such  crops  for 
actuarial  purposes.  Ilie  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act  sis 
amended. 

effective  date:  December  3. 1985. 

FOR  FURTHER  RVORMATKM  CONTACR 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  major  rule  as  defined 
.  by  Executive  Order  12291  because  it  will 
not  result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  fit>m  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Enviroimiental  Impact  Statement  is 
needed. 

On  May  30, 1985,  FCIC  published  an 
interim  rule,  effective  upon  publication 
in  the  Federal  Register  at  50  FR  22969, 
amending  the  Barley,  Forage  Production, 
Oat  Rye,  Sugar  Beet  Sugarcane,  and 
Wheat  Crop  Insurance  Regulations  (7 
CFR  Parts  415, 417, 418,  419, 427,  and 
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430),  effective  for  the  1966  crop  year 
only,  to  change  the  date  for  filing 
contract  changes  specified  ia  the 
policies  for  insuring  sudi  crops. 

Written  comments  on  the  interim  rule 
were  solicited  by  FCIC  for  60  days  after 
publication  of  the  rule  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Re^^ster  as 
quickly  as  possible. 

No  comments  were  received,  and  the 
interim  rule  is  hereby  adopted  as  final. 

List  of  Subjects  in  7  CFR  Parts  415. 417. 
419, 427, 429,  and  430 

Crop  Insurance;  Barley,  Forage 
Production.  Oat,  Rye,  Sugar  Beet, 
Sugarcane,  and  Wheat 

Final  Rule 

Accordingly,  the  Interim  Rule 
published  in  the  Federal  Register  on 
May  30, 1985,  at  50  FR  22969,  is  hereby 
ad(H)ted  as  final. 

Authority:  Sees.  506,  516.  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  150S,  1516). 

Done  at  Washington,  DC  on  November  4, 
1985. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-28095  Hied  12-2-85;  8:45  am] 
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7CFR  Part  423 
[Docket  Na28S«S] 

Flax  Crop  Inauranca  Ragulatlona 

AQENCV:  Federal  Crop  Insurance 

Corporation,  USDA. 
action:  Fmal  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Flax  Crop  Insurance 
Regulations  (7  CFR  Part  423),  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to:  (1) 
Change  to  a  mandatory  "Actucd 
Production  History"  [APH)  basis  by 
removing  the  Premitmi  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (2)  add  as  a 
cause  of  loss  the  imavoidable  failure  of 
irrigation  water  supply;  (3)  change  the 
method  of  computii^  indemnities  when 
acreage,  share  or  practice  is 
underreported;  (4)  shorten  the  time  in 
which  to  give  notice  of  loss;  (5)  change 
the  method  of  calculating  the  insured's 
share  of  an  indemnity  on  crops 
transferred  before  harvest:  (6)  add 
definitions  for  the  terms  "ASCS"  and 
the  "Loss  ratio";  and  (7)  redefine 
"county"  to  clcuify  when  land  located 


outside  the  county  is  hicluded  in  the 

county.  The  authwity  for  the 

promulgation  of  this  rule  is  contained  in 

the  Federal  Crop  Insurance  Act  as 

amended. 

E^Rcnvi  DATE  December  31, 1985. 

FOM  niRTHni  INFOfONATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 

SUPPtEMENTARV  INFORMATKMC  This. 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1, 1990. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  major  rule  as  defined 
by  Executive  Order  No.  12291  because  it 
will  not  result  in:  (a)  An  aimual  effect  on 
the  economy  of  $100  miUion  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
meu-kets;  and  (2)  will  not  increase  the 
federal  paperwoiic  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  die  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
considtation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  Subpart  V,  published  at  48  FR 
29115,  lune  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
ffeeded. 

Other  than  minor  changes  in  language 
and  format  the  principal  changes  in  the 
flax  poUcy  are: 

1.  Section  l.a. — ^Add  the  failure  of  the 
irrigation  water  supply  because  of 
unavoidable  cause  rafter  planting  as  an 
insurable  cause  of  loss.  This  clarifies 


intoit  since  it  was  implied  as  a  cause  of 
loss  in  Section  2.e. 

2.  Section  2.c. — ^Add  a  clause  to 
change  the  method  of  calculating  the 
insured's  share  of  an  indemnity  on  crops 
transferred  before  harvest.  This  limits 
indemnities  to  the  insured's  insurable 
interest  at  the  time  of  loss. 

3.  Section  5. — Remove  the  Premium 
Adjtutment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will,  therefore, 
reflect  the  actual  production  history  of 
the  crop  on  the  unit  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  may  retain  a  discount  under  the 
present  schedule  through  the  1990  crop 
year  or  until  their  lose  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

Remove  the  provisions  for  the  transfer 
of  insurance  experience  and  fat 
premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

4.  Section  8.a. — Sh(Hlen  fix>m  30  days 
to  10  days  the  time  an  insured  has  to 
give  notice  of  loss  when  claiming  an 
indemnity.  This  will  allow  FCIC  to 
determine  indemnities  more  timely  and 
efficiently. 

5.  Section  9.d. — Change  the  method  of 
computing  the  indemnity  when  acres  are 
underreported.  The  production  bom  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  9.e. — Specify  the  method  of 
determining  the  production  to  count 

7.  Section  15.c. — ^Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  a  certain  date.  An 
exception  will  be  allowed  if  the  insured 
can  show,  prior  to  the  cancellation  date, 
that  records  are  unavailable  due  to 
conditions  beyond  the  insured's  control 
This  clause  is  required  by  the  proposed 
change  to  mandatory  APH. 

8.  Section  17. — Add  definitions  for 
"ASCS"  and  "Loss  ratio"  for  clarity. 
Amend  the  "county"  definition  to  clarify 
when  land  located  outside  the  county  is 
to  be  included  in  the  county. 

On  Monday,  September  9, 1965,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  SO 
FR  36584,  revising  and  reissuing  the  Flax 
Crop  Insurance  Regulations  (7  CFR  Part 
423),  effective  for  the  1986  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
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comments,  data,  fnd  opinions  on  the 
rule. 

No  comnients  v^ere  received  in  direct 
response  to  this  proposed  rule. 
However,  on  September  4-^,  1985,  the 
Board  of  Director^,  FCIC  held  informal 
meetings  in  Heartig  Room  B,  Interstate 
Commerce  Cnmihission  Building 
Washington.  OC.  tor  the  purpose  of 
receiving  commeiits  from  interested 
parties  on  the  Actual  Production  History 
(APH)  method  of  Insurance  and  on  the 
proposal  to  restrict  unit  division  by 
removing  unit  division  guidelines  from 
policies.  Those  cqncepts  were  included 
in  the  proposed  nkle. 

The  APH  concept  of  yield  guarantees 
establishes  a  direct  relationship 
between  proven  production  capability  of 
the  individual  insured  producer,  and  the 
insurance  guarantee  or  the  premiimi 
rates.  It  requires  tfie  insured  producer  to 
submit  annual  re<  ords  of  insured 
production  as  a  ci  mdition  of  continued 
insurability. 

The  determinat  on  to  eliminate 
applicable  unit  division  guidelines 
restricts  unit  division  to  include  all  the 
insurable  crop  grown  within  a  county 
with  no  allowance  for  further  division 
beyond  those  contained  in  the  crop 
insurance  policie^ 

Comments  on  tfte  proposed 
regulations  were  received  from  six 
representatives  of  the  private  insurance 
industry,  one  member  of  Congress, 
fifteen  insurance  agents,  four 
representatives  of  special  interest 
groups,  and  five  farmers. 

Those  in  opposition  to  the  proposed 
regulations  generally  argued  that  they 
would  decrease  the  marketability  of 
crop  insurance  by  making  the  resulting 
insurance  offer  lens  attractive  to 
potential  purchasers.  Many  predicted  a 
substantial  level  6f  cancellation  by 
current  contract  nolders  if  the  proposed 
regulations  becoiie  effective. 

Argument  agaiiist  the  proposed 
requirement  for  records  submission  as  a 
condition  of  continued  insurance 
eligibility  include^:  (1)  Many  farmers 
would  not  be  willing  to  furnish  records 
establishing  annual  production  unless 
they  have  a  loss  dnd  a  potential 
indemnity;  (2)  an  economic  incentive 
like  a  reduced  future  yield  guarantee  is 
preferable  to  cancellation;  and  (3)  the 
APH  system  as  a  whole  is  cumbersome, 
complex,  and  mote  difficult  to 
administer  than  a  i  area  coverage  plan. 

Many  commentators  recommended 
that  FCIC  develop  a  plan  to  offer 
reduced  insurance  guarantees  when  a 
producer  failed  ta  voluntarily  furnish 
records.  Most  comments  supported  the 
APH  concept  as  q  means  of  making  an 
equitable  insurante  o^er  to  the  better 
producers  of  an  a^a;  however,  many  of 


UMI 


the  same  group  requested  simplification 
of  program  procedures.  Several 
comments  recomended  the 
estabhshment  of  a  new  method  to 
reduce  the  impact  of  severe  loss  years 
upon  yield  guarantees  for  the  future.  A 
few  comments  recommended  a  return  to 
an  area  coverage  program  as  a  means  of 
retaining  the  participation  of  those 
whose  recent  production  has  not  . 
equaled  former  area  coverage 
guarantees. 

The  comments  received  were  fully 
considered  in  the  course  of  arriving  at 
the  decision  modifying  the  proposed 
rule. 

The  rationale  for  the  initial  adoption 
of  the  APH  concept  was  to  correct  the 
problem  of  adverse  selection  inherent  in 
the  previous  area  coverage  plans  of 
insurance.  Adverse  selection  occurs 
when  the  best  insurance  offer  is  made  to 
the  highest  risk  producer  and  the 
poorest  insurance  offer  to  made  to  the 
lowest  risk  producer.  It  is  characterized 
by  haying  insured  clients  with  higher 
than  average  risk  expectations  without 
commensurate  higher  premium  rates. 
Adverse  selection  results  in  higher  than 
expected  losses  and  ultimately  in  higher 
premium  rates  and  thus,  over  the  long 
term,  severely  limits  participation  levels. 

Adverse  selection  is  best  addressed 
by  estabUshing  a  direct  relationship 
between  proven  production  capability  of 
individual  producers  and  their  insurance 
guarantee  cmd  premium  rates.  The  APH 
program  accomplishes  this  objective. 

Records  of  production  are  basic  to  a 
yield  protection  program  of  insurance. 
There  is  no  logical  altemataive  to 
requiring  records  if  such  a  program  is  to 
succeed  over  an  extended  period  of 
time.  The  APH  concept,  linking  records 
to  guarantees,  is  clearly  preferable  to 
any  extension  of  the  area  coverage 
concept.  The  latter  can  only  lead  to 
further  adverse  selection.  The  ultimate 
result  is  the  program  serving  only  the 
lowest  producing  farmers  on  the  highest 
risk  land. 

The  premise  that  farmers  will  choose 
to  cancel  insurance  participation  in 
preference  to  furnishing  annual  records 
of  production  after  the  close  of  harvest 
or  marketing  season  is  rejected.  The 
need  to  have  such  records  of  production 
for  other  business  purposes,  including 
for  share  rent  settlement  purposes,  for 
financial  statements  in  the  event  of  the 
use  of  borrowed  funds  for  operations, 
and  for  the  submission  of  income  tax    * 
returns,  combined  with  the  need  of  such 
records  for  farm  management  purposes, 
make  such  records  readily  available  for 
most  producers.  The  Flax  program  is 
eitlier  an  area  coverage  or  an  individual 
yield  concept  which,  under  the 
Individual  Yield  Coverage  Man  (lYCP) 


program,  requires  submission  of 
production  records.  This  requirement 
has  not  had  an  adverse  effect  on  the 
program.  The  records  are  available.  No 
legitimate  reason  exists  for  failure  to 
support  a  requested  yield  guarantee  by 
furnishing  production  records. 

If  the  sole  reason  for  unwillingness  to 
submit  records  of  production  lies  in  the 
fact  that  such  submission  will  result  in  a 
lower  than  otherwise  obtainable  yield 
guarantee  for  the  future,  then  the 
producer  is  seeking  to  be  overinsured  in 
relation  to  his  proven  capability.  While 
past  performance  is  not  an  absolute 
guarantee  of  future  yield  expectations,  it 
is  the  best  indicator  which  can  be 
measured  objectively. 

The  FCIC  would  be  violating  its  public 
trust  if  it  were  not  to  use  the  best  system 
possible  to  establish  yield  guarantees 
which  fairly  reflect  yield  expectations. 
Considering  the  administrative  changes 
to  procedure  which  are  to  be 
implemented,  the  objections  to  the  APH 
program  raised  in  the  comments  have 
been  fully  and  fairly  considered  and  are 
regarded  as  an  insufBcient  basis  for 
reversal  of  previous  proposed 
regulations. 

FCIC  in  response  to  requests  bom  the 
producers  and  the  participating 
insurance  industry,  has  taken 
administrative  action  to  ease  the  burden 
of  keeping  the  required  records  and  to 
address  problems  in  program 
administration.  These  actions  were 
taken  with  regard  to  all  crops  which  are 
under  an  APH  principle  of  insurance. 

Arguments  against  the  proposed  unit 
division  change  included:  (1)  Separate 
insurance  units  for  widely  dispersed 
tracts  of  farmland,  differing  topography 
or  soil  types,  and  differing  cultural  or 
farm  management  practices  are 
necessary  to  maintain  or  build 
participation  levels;  (2)  spot  causes  of 
loss  like  hail  and  flood  generally 
damage  only  a  relatively  small  portion 
of  the  total  planted  acreage  of  most 
farms,  thus  the  more  units  allowed,  the 
greater  the  protection  offered;  (3)  the 
proposed  unit  structure  would  result  in 
discrimination  or  unfair  treatment 
among  producers;  (4)  the  producer  is 
entitled  to  an  indemnity  payment  imder 
the  crop  insurance  program  when  he 
suffers  a  loss  on  a  portion  of  his  planted 
acreage  even  when  overall  yields  are 
normal;  and  (5)  expected  reductions  in 
participation  would  result  in  increased 
adverse  selection.  Many  agreed  that  the 
current  unit  structure  is  less  than 
satisfactory,  but  argued  that  FCIC 
should  delay  implementation  of  the 
proposed  rule  to  provide  time  for  further 
study  and  analysis  of  alternative 
approaches. 
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FQC  has  detennined  to  retain  the 
present  unit  structure  and  institute-  • 
further  studies  which  are  to  be 
presented  to  the  Board  of  Directors  for 
consideration  at  the  first  meeting  of  the 
Board  after  February  1. 1980. 

It  is  the  objective  of  the  FQOto 
provide  producers  of  agricultural 
commodities  a  program  of  insurance 
with  an  insurance  unit  structure  which: 
— Provides  a  disaster  protection  plan  of 

insurance  which  meets  the  nee^  of 

producers  at  the  lowest  possible  cost 

per  acre. 
—Minimizes  the  pot«itial  fbrfiraud  and 

abuse. 
— Reduces  the  administratiye  costs  of 

FCIC  and  writing  companies. 
— Minimizes  tiie  burden  upon  producers. 
— Improves  the  actuarial  soundness  of 

the  program. 
— Simplifies  and  standardizes  the  unit 

definition  for  all  programs. 

Hie  Board  of  Directors  has  discussed 
the  unit  definition  issue  on  several 
occasions  over  the  past  three  years. 

The  current  standard  insurance  policy 
language  defines  "unit"  as: 

"Unit"  means  all  insurable  acreage  of 
(name  of  crop]  in  the  county  on  ttie  date 
of  planting  for  the  crop  yean 

(1)  In  which  you  have  a  100  percent 
share;  or 

[2]  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share 
basis. 

Land  rented  for  cash,  a  fixed 
commodity  payment,  or  any 
consideration  other  than  a  share  in  the 
(name  of  crop)  on  such  land  shall  be 
considered  as  owned  by  the  lessee. 
Land  which  would  otherwise  be  one  unit 
may  be  divided  according  to  applicable 
guidelines  on  file  in  your  county  service 
office. 

•  As  a  matter  of  practice,  units  are  often 
divided  beyond  that  allowed  by  the 
policy  unit  definition  to  permit  separate 
units  by  section  or  ASCS  farm  serial 
number.  This  is  intended  to  be  permitted 
only  when  verifiable  records  of 
production  on  such  a  basis  exist 

The  more  insurance  units  allowed  on 
a  single  contract,  the  higher  the 
potential  for  fi'aud  and  abuse,  the  higher 
the  costs  of  administration,  cmd  the 
larger  the  likelihood  of  legitimate  loss. 

The  ECIC  Board  of  Directors  has  been 
increasingly  concerned  about  the  high 
loss  ratios  (about  150%)  experienced  by 
the  Corporation  in  the  1980-1S84  period. 
It  has  refused  to  order  a  major  premium 
rate  increase  because  of  its  belief  that 
normal  weather  and  sound  program 
design  will  prove  the  existing  rates 
adequate  over  the  long  term.  The  Board 
has  chosen  a  course  of  action  to  reduce 
adverse  selection,  lessen  the  potential 


for  fraud  and  abuse,  and  improve  the 
equitability  of  the  insurance  offer 
between  options  and  areas  of  operation. 
The  Boerd  believes  that  these  actions 
are  preferable  to  the  alternative  of  ma)or 
increases  in  premiums  to  producers. 

The  level  of  program  participation  by 
potential  insureds  is  of  great  interest  to 
the  FQC  The  potential  users  of  the 
program,  the  farmers  of  this  nation,  have 
a  clear  need  for  the  protection  offered. 
Higher  levels  of  participation  are 
desired  because  such  expanded  use  of  a 
crop  insurance  as  a  risk  management 
tool  can  reduce  the  adverse  economic 
impacts  of  crop  failure  on  not  only 
individual  producers  but  the  state  and 
community  in  which  they  Uve.  Crop 
insurance  as  a  device  to  offer  disaster 
assistance  to  fanners  is  much  preferred 
to  the  alternative  programs  offered  in 
the  past  in  terms  of  equitability  and  cost 
to  the  public.  Further,  higher  levels  of 
participation  tend  to  remove  adverse 
selection  which  continues  to  be  a 
problem  of  program  administration. 

There  is  an  apparent  need  to  modify 
the  insurance  unit  determination 
practices  of  Uie  past  Most  of  the 
comments  received  recommended  delay 
and  further  study  of  the  issues  relating 
to  insurance  unit  definition  and  that 
recommendation  is  accepted  as  being  in 
the  best  interest  of  the  program  at  this 
time. 

Hie  management  of  FCIC  has  been 
directed  to  present  the  results  of  further 
study  to  the  Board  of  Directors  at  its 
first  meeting  after  February  1, 1986. 
Interested  parties  are  requested  to  offer 
input  or  comments  to  the  Board.  Any 
proposal  presented  during  the  requested 
timefi-ame  should  not  only  consider  the 
impact  upon  program  participation  but 
also  have  a  positive  impact  upon  the 
actuarial  soundness  of  the  programs  and 
the  costs  and  burden  of  administration. 

The  most  significant  objection  raised 
in  the  comment  period  was  the  opinion 
that  significant  adverse  perception  of 
the  previously  proposed  change  would 
lead  to  large  numbers  of  cancellations 
by  insured  producers.  TTie  FCIC 
determination  to  permit  the  codtinued 
use  of  guidelines  allowing  further  unit 
division  will  encourage  continued 
growth  in  the  program  without  undue 
risk  of  hi^er  than  normal  cancellations. 

Hiese  actions  respond  positively  to 
the  marketing-related  concerns 
expressed  regarding  the  previously 
proposed  changes  to  the  insurance 
regulations.  They  should  have  minimal 
adverse  impact  upon  the  attractiveness 
of  the  insurance  offer  and  thus  little 
negative  impact  upon  participation 
rates. 

Since  policy  changes  must  be  on  file 
by  December  31, 1985,  good  cause  is 


shown  for  making  this  rule  effective  in 
less  dian  30  days. 

Therefore,  with  the  exception  of  minor 
changes  in  language  and  format,  the 
proposed  rule,  amended  as  outlhied 
above,  is  hereby  adopted. 

List  of  Subjects  to  7  CFR  Part  «2S 

Crop  insurance.  Flax. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  etaeg.), 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Flax 
Crop  Insurance  Regulations  (7  CFR  Part 
423),  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  423-FLAX  CROP  INSURANCE 
REGULATIONS 

Subpart— Rsgulations  for  the  198e  and 
Succeedhig  Crop  Years 

Sec. 

423.1  AvailaliilitjrofQaxcropiiiraraDos. 

423.2  Premium  rates,  production  guanntaas, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

423.3  0MB  control  numbers. 

423.4  Creditors. 

423.5  Good  faith  reliance  on 
misrepresentation. 

423.6  The  contract 

423.7  The  application  and  policy. 
Authority:  Sees.  506, 516.  Pub.  L  75-«3a  62 

Stat  73, 77,  as  amended  (7  IJJ&.C  1506, 1510). 

9  423.1    AvaRabnty  of  flax  crop  hwuranoe. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  flax  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

i  423.2    Premium  rates,  production 
guarantees,  coverage  ieveia,  snd  prices  at 
wtiich  Indemnities  stial  be  computed. 

(a)  The  Manager  shall  establish 
premiimi  rates,  production  guarantees, 
coverage  levels,  and  prices  at  whidi 
indemnities  shall  be  computed  for  flax 
which  will  be  included  in  the  actuarial 
table  on  file  in  the  applicable  service 
offices  for  the  county  cmd  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  appUcation  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  yeer. 
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9423w3 

OMB  control  nv 
in  Subpart  H  of] 


I  numlMra. 

ibers  are  contained 
1 40a  Title  7  CFR. 


9423.4   Cradnort. 

An  interest  of  a 
crop  existing  by 
mortgage,  garni 
bankruptcy,  involi 
other  similar  intei 
holder  of  the  interebt  to  any  benefit 
under  the  contract^ 


irson  in  an  insured 
e  of  a  lien, 
lent,  levy,  execution, 
tary  transfer  or 
t  shall  not  entitle  the 


1423.5    Qood  faith  Nianc*  on 


Nothwithstanding  any  other  provision 
of  the  flax  insuranQe  contract 
whenever  (a)  An  insured  under  a 
contract  of  crop  inWance  entered  into 
under  these  regulalkons,  as  a  result  of  a 
misrepresentation  i  ir  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Ccfporation:  (1)  Is 
indebted  to  the  Coiboration  for 
additional  premiw^:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  teitns  of  the  insurance 
omtract,  but  which|  the  insured  believed 
ieved  the  tenns  of 


to  be  insured,  at 
the  insurance  con 
complied  with  or 
Board  of  Directors 
the  Manager  in  ca 

than  $ioaooo.oa 

or  employee  of  the 
fact  make  such  mis; 


act  to  have  been 
aived;  and  (b)  the 
bf  the  Corporation,  or 
ra  involving  not  more 
i|ds  that  (1)  An  agent 
orporation  did  in 
epresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice;  [t]  said  insured  relied 
thereon  in  good  fain:  and  (3]  to  require 
the  payment  of  the  idditional  premiums 
or  to  deny  such  insi  ired's  entitlement  to 
the  indemnity  woul  1  not  be  fair  and 
equitable,  such  insi  red  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Application  for  relief  under  this 
section  must  be  suqmitted  to  the 
G}rporation  in  writ 

1423.6    TtM) 


itract  shall  become 
cceptance  by  the 
ly  executed 
ranee  on  a  form 
}rporation.  The 
I  the  flax  crop  as 


The  insurance  cor 
effective  upon  the  t 
Corporation  of  a  du 
application  for  insu 
prescribed  by  the  i 
contract  shall  cove^ 
provided  in  the  policy.  The  contract 
shaU  consist  of  the  Application,  the 
policy,  and  the  couaty  actuarial  table. 
Any  changes  made  In  the  contract  shall 
not  affect  its  continiiity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  availal  ile  at  the  applicable 
service  offices. 


>  and  poMcy. 
insurance  on  a 
le  Corporation  may 


9423.7    The 

(a)  Application  fc  r 
form  prescribed  by  thi 


be  made  by  any  person  to  cover  such 
person's  share  in  the  flax  crop  as 
landlord,  owner-operator,  or  tenant  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  Ilie  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1988  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  flax 
insurance  contract  issued  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37, 40a38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Flax  Crop 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Fadeial  Crop  Insurancs  Coiporatioa 

Flax— CROP  INSURANCE  POUCY 

(This  ia  a  continuous  contracL  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Coip  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  Loss. 

a.  The  insurance  provided  is  against 
tmavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects; 


(4)  Plant  disease: 
(5)WUdlife: 

(6)  Earthquake; 

(7)  Volcanic  eruptioi);  or 

(8)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  l>eginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  mismanagement  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
flax  farming  practices: 

(3)  The  failure  to  follow  good  flax  irrigation 
practices; 

(4)  The  failure  or  breakdown!  of  irrigation 
equipment  or  facilities; 

(5)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  Acreage,  and  Share  Insured. 

a.  Hie  crop  insured  will  be  flaxseed 
("flax")  planted  for  harvest  as  seed,  grown  on 
insured  acreage,  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  flax  planted  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  flax  at  the  time  of  planting.  However, 
only  for  the  purpose  of  determining  the 
amount  of  idemnity,  your  share  will  not 
exceed  your  share  on  the  earlier  of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  fanning  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  flax,  and  such  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction; 

(6)  Of  volunteer  flax; 

(6)  Wanted  to  a  type  or  variety  of  flax  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table;  or 

(7)  Planted  with  another  crop  except 
perennial  grasses  or  legumes  other  than 
vetch. 

e.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  flax  irrigation  practice. 
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f.  Acreage  which  Is  planted  tot  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured, 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress  if  we  advise  you  of  the  limit  prior 
to  planting. 

3.  Report  of  Acreage,  Share,  and  Practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  flax  in  the  county  in 
which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  flax  planted  in  the 
county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  AU 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit,  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  Guarantees,  Coverage  Levels, 
and  Prices  for  Computing  Indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  sales  closing 
date  as  established  by  the  actuarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  Premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  electioa  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1-Vi%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
anywipaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  flax  policy  in  effect  for 
the  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  %vill  be  retained 
after  the  1990  crop  year; 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3]  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  Debt 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  fixim  any  loan  or  payment  due  you  under 


any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  Period. 

Insurance  attaches  when  the  flax  is  planted 
and  ends  at  the  earliest  of: 

(a)  total  destruction  of  the  flax; 

(b)  combining,  threshing,  or  removal  from 
the  field; 

(c)  final  adjustment  of  a  loss;  or 

(d)  October  31  following  planting. 

8.  Notice  of  Damage  or  Loss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest  the 
flax  on  any  unit  is  damaged  and  you  decide 
not  to  further  care  for  or  harvest  any  part  of 
it 

(b)  you  want  our  consent  to  put  the  acreage 
to  another  use;  or 

(c)  after  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  flax  and 
given  written  consent  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2]  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given  and  a 
representative  sample  of  the  unharvested  flax 
(at  least  10  feet  wide  and  the  entire  length  of 
the  field]  must  remain  unharvested  for  a 
period  of  15  days  from  the  date  of  notice, 
unless  we  give  you  %vritten  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  you  must  give  us 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  total  destruction  of  the  flax  on  the  unit 

(b)  harvest  of  the  unit  or 

(c)  October  31  following  planting. 

b.  You  must  obtain  %vritten  consent  fixtm  us 
before  you  destroy  any  of  the  flax  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  Ais  section  or  section  9. 

9.  Claim  for  Indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  subinitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  flax  on  the  tmit 

(2)  Harvest  of  the  unit  or 

(3]  October  31  following  planting. 

b.  We  will  not  pay  any  indenmity  unless 
you: 

(1)  establish  the  total  production  of  flax  on 
the  unit  and  that  any  loss  of  production  has 
been  directly  caused  by  one  or  more  of  the 
insured  causes  during  the  insurance  period; 
and 

(2]  furnish  all  information  we  require 
concerning  the  loss. 

c.  The  idemnity  will  be  determined  on  each 
unit  by: 

(1)  multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  subtracting  therefrom  the  total 
production  of  flax  to  be  counted  (see  section 
9e); 


(3)  multiplying  the  remainder  by  the  price 
election;  and 

(4)  multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  the 
insurable  acreage,  whether  or  not  reported  as 
insurable,  «rill  count  against  the  production 
guarantee. 

e.  The  total  production  (in  bushels]  to  be 
coimted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1]  Mature  flax  which,  due  to  insurable 
causes,  has  a  test  weight  of  less  than  47 
pounds  per  bushel  or.  as  determined  by  a 
grain  grader  licensed  by  the  Federal  Grain 
Inspection  Service  or  under  the  United  States 
Warehouse  Act  contains  more  than  15 
percent  damaged  flaxseed,  wrill  be  adjusted 
by: 

(a)  dividing  the  value  per  biuhel  of  the 
insured  flax  by  the  price  per  bushel  of  U& 
No.  2  flax;  and 

(b)  multiplying  the  result  by  the  number  of 
bushels  of  instired  flax. 

The  applicable  price  for  No.  2  flax  will  be 
the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  insured 
flax  in  sold. 

(2]  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  or  harvested 
acret^e  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  flax  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  or  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a]  Not  put  to  another  use  before  harvest  of 
flax  becomes  general  in  the  county  and 
reappraised  by  us; 

(b]  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c]  Harvested. 

(4)  The  amount  of  production  of  any 
unharvested  flax  may  be  determined  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(5]  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  flax  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  wath  Form  FCI-78, 
"Request  to  Exchide  Hail  and  Fire". 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  as  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C  lS06(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  wrill,  in  no  instance,  be  liable 
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indemnity  fonn.  if  the  reason  for  our  failure 
to  timely  pay  is  not  dueto  your  failure  to 
provide  information  or  ^ther  material 
necessary  for  the  computation  or  payment  of 
St  rate  will  be  that 
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Dntrad  Disputes  Act 
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Fedaral  Register  semia 

January  1  and  )uly  1. 

paid  on  any  indemnity  \ 

announced  by  the  Secifiitary  of  the  Treasury. 

L  If  you  die,  disappear,  or  are  judicially 
declared  incompetent  (tr  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  flax  Is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
persons  determined  to  l|e  beneficially  entided 
thereta  j 

j.  If  you  have  other  fue  insurance,  fire 
damage  occurs  during  t|e  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  poli^,  we  will  be  liable 
for  loss  due  to  fire  only  ^or  the  smaller  of  the 
amomit: 

(1)  Of  indemnity  dete^ 
thiii  contract  without  i 
insurance;  or 

(2)  By  which  the  loss  I 
idemnity  paid  or  payabi 
insurance. 

For  the  purpose  of  t 
of  loss  from  fire  will  be  | 
between  die  fair  market!  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire.  j 

10.  Concealment  or  Fi^ud. 

We  may  void  the  contact  on  all  crops 
insured  without  affecting  your  bability  for 
premiums  or  waiving  anQr  ri^t,  including  the 
right  to  collect  any  amoant  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  whjch  sudi  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share.  1 

If  you  traiufer  any  payt  of  yoor  share 
during  the  crop  year,  yov  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  |y  us.  We  may  collect 
the  premium  from  either]  yon  or  yoiv 
transferee  or  both.  The  thmsferee  will  have 
all  rights  and  responsibitities  under  the 
countract 

12.  Assignment  of  Indemnity. 

You  may  assign  to  another  party  yoar  rig^t 
to  an  indemnity  for  the  (trop  year,  only  on  our 
form  and  with  our  appnivaL  The  assignee 
will  have  the  right  to  sul^t  the  loss  notices 
and  forms  required  by  tl  le  contract 

13.  Subrogation.  (Recovery  of  loss  from  « 
third  party.) 

Because  you  may  be  dble  to  recover  all  or  a 
part  of  you  loss  frtnn  soi  neone  other  than  ns. 
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y«M  must  do  all  yon  can  to  preserve  any  such 
right  If  we  pay  you  for  yoor  loss,  then  yoor 
right  of  recovery  will  at  oar  option  belong  to 
us.  If  we  recover  more  than  we  paid  yon  phis 
oar  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  Access  to  Farm. 
Your  must  keep,  for  two  years  after  the 

time  of  loss,  records  of  the  harvesting, 
storage,  shipment  sale,  or  other  disposition 
of  all  flax  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninaoied  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  jrear  to  which  the  records  apirfy. 
assignment  of  production  to  units  by  us,  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract 

15.  Life  of  Contract:  Canoellatioo  and 
Termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  cancelled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  onless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  rither 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  die 
cancellation  date  preceding  such  crop  year. 

c  Ninety  days  prior  to  the  cancellation 
date  for  any  crop  year  you  must: 

(1)  Funiish  to  the  Corporation,  satisfactory 
production  records  for  the  previous  crop  year 
or  the  contract  will  be  cancelled  for  the 
subeeqoent  crop  year;  or 

(2]  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  sudi  as  fire, 
flood  or  other  natural  disaster.  (If  this 
sabsectton  (2)  applies,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

You  may  furnish  the  records  required  by 
this  section  for  any  crop  year  at  least  90  dajra 
prior  to  that  crop  year's  cancellation  date. 
Your  election  of  this  option  wiU  result  in  the 
indusion  of  that  crop  year's  production 
information  in  the  next  crop  year's  yield 
guarantee. 

d.  This  contract  %vill  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  ot  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due  if  deducted  from: 

(1)  An  indemnity,  will  be  the  date  you  sign 
the  claim;  or 

(2)  Payment  under  another  program 
administered  by  die  United  States 
Departiaeat  of  Agricalture,  will  be  the  dete 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are  April  IS. 

f.  If  you  die  or  are  judidally  dedared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judical  dedaration,  or 
dissolution.  If  such  event  occurs  after 


insurance  attaches  for  any  crop  year,  tiie 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership)  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity, 
g.  The  contract  wiO  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  hiive  elected.  All  contract  dianges 
will  be  available  at  your  service  office  by 
December  31  prece<Ung  the  cancellation  date. 
Acceptance  of  any  change  will  be 
condusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract 

17.  Meaning  of  Terms. 

For  the  purposes  of  flax  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and  | 
related  material  for  die  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
iminsurable  acreage,  and  related  information 
regarding  flax  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "bounty"  means: 

(1)  the  county  shown  on  the  application: 

(2)  any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table;  and 

(3)  any  land  identified  by  an  ASCS  farm 
serial  niunber  for  the  county  but  physically 
located  in  another  county. 

d.  ''Crop  year"  means  the  period  within 
which  the  flax  is  normally  grown  and  will  be 
designated  by  the  calendar  year  in  which  the 
flax  is  normally  harvested. 

e.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  flax  on  the  unit 

f.  "Insurable  acreage"  means  the  land 
dassified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  appUcation  accepted  by  ns. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

i.  "Person"  means  an  individual, 
partnership,  asaodation.  corporation,  estate, 
trust  or  other  legal  entity,  and  wherever 
qjplicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thersoi 

}.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

k.  'Tenant"  means  s  person  who  rents  land 
from  another  person  for  a  share  of  the  flax  or 
a  share  of  the  proceeds  therefrom. 

L  "Unit"  means  all  insurable  acreage  of 
flax  in  the  county  on  the  date  of  planting  for 
the  crop  year: 
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(1)  in  which  you  have  a  100  percent  ahare: 
or 

(2)  which  it  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basia. 

Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  flax  on  such  land  wiU  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office.  Units  %vill  be 
determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
ua  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  Headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

19.  Determinations.  ■*■- 
All  determinations  required  by  the  policy 

will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  D.C,  on  October  10, 
1985. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Dda  85-28689  Filed  12-2-85;  8:45  am] 
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7  CFR  Part  428 
[Docket  No.  2568S] 

Sunflower  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Sunflower  Crop  Insurance 
Regulations  (7  CFR  Part  428),  effective 
foi^e  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to:  (1) 
Change  to  a  mandatory  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  dnd  providing  for  cancellation  for 
not  furnishing  records;  (2)  add  as  a 


cause  of  loss  the  unavoidable  failure  of 
'  irrigation  water  supply;  (3)  change  the 
method  of  computing  indemnities  when 
acreage,  share,  or  practice  is 
underreported;  (4)  dumge  the  method  of 
crediting  the  replanting  payment;  (5) 
define  the  insured's  responsibility  for 
reporting  production  records  necessary 
for  determining  the  insurance  guarantee; 
(6)  adds  a  definition  for  the  term 
"ASCS";  and  (7)  redefine  "County"  to 
clarify  when  land  located  outside  the 
counfy  is  included  in  the  counfy.  The 
authorify  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act  as  amended. 
iFncnvi  DATC  December  31, 1985. 
ran  mfrrHEii  mrmmation  contact: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 

SUPPl£MENTAflY  INTOmiATKM:  This 

action  has  been  reviewed  imder  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  relations  imder  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  in 
August  1, 1990. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  major  rule  as  defined 
by  Executive  Order  No.  12291  because  it 
will  not  result  in  :  (a)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(b)  major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivify, 
innovation,  or  the  abilify  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  fitim  the 
provisions  of  the  Regulatory  Flexibilify 
Act;  therefore,  no  Regulatory  Fexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  lune  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 


the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format  the  principal  changes  in  the 
simflower  policy  are: 

1.  Section  l.a.— Add  the  failure  of 
irrigation  water  supply  because  of 
imavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  section 
2.e.(2). 

2.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will,  therefore, 
reflect  the  actual  production  history  of 
the  crop  on  the  unit  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  may  retain  a  discount  under  the 
present  schedule  through  the  1990  crop 
year  or  until  their  loss  experience 
causes  them  to  loss  the  advantage, 
whichever  is  earlier. 

Remove  the  provisions  for  the 
transfers  of  insurance  experience  and 
for  premitmi  computation  ^en 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

3.  Section  6. — Specify  that  the 
replanting  payment  will  only  be  applied 
to  payment  of  the  premimn  if  the  billing 
date  has  passed.  In  cases  when  the 
billing  date  for  a  crop  has  passed  on  the 
date  the  replanting  payment  is  made,  the 
replanting  payment  will  be  applied  to 
payment  of  the  billed  premiimi.  Tliis  is  a 
change  fixim  the  previous  practice  of 
appljdng  the  replanting  payment  to  the 
outstanding  premiums  in  all  cases. 

4.  Section  9.d. — Allow  the  guarantee 
only  on  the  acreage,  share,  or  practice 
reported  but  credit  production  on  the 
acreage,  share,  or  practice  actually 
planted  if  the  acreage,  share  or  practice 
reported  results  in  a  premium  less  than 
the  acreage,  share  or  practice  actually 
planted.  When  acres  are  imderreported, 
the  production  from  all  acres  will  be 
applied  against  the  reported  acres  in 
calculating  indemnities.  This  change  will 
reduce  the  indemnities  when  acres  are 
imderreported  and  will  reduce  the 
complexify  of  calculations. 

5.  Section  9.^Delete  the  requirement 
that  any  replanting  payment  be 
considered  an  indemnify.  This  change 
allows  an  insured  to  collect  a  replanting 
payment  in  addition  to  an  indemnify 
equal  to  the  total  liabilify  for  the  tmit  in 
the  event  of  a  total  loss.  Previously,  the 
total  of  any  replanting  payment  and 
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indemnity  cmild  not  lexceed  the  FCIC 
liability  on  the  unit  iti  the  event  of 
partial  loss. 

6.  Section  15.C. — A  dd  a  clause  to 
cancel  the  contract  i  production  histoiy 
is  not  famished  by  a  certain  date.  An 
exception  will  be  aU^wed  if  the  insured 
can  show,  prior  to  thie  cancellation  date, 
that  records  are  unavailable  due  to 
conditions  beyond  the  insured's  control. 
This  clause  is  required  by  the  change  to 
mandatory  APH.      i 

7  Section  17. — ^Ada  definitions  for 
-ASCS"  and  "Loss  ritio"  for  clarity. 
Amend  the  "County"'  definition  to 
clarify  when  land  lodated  outside  the 
county  is  to  be  included  in  the  county. 

On  Friday,  Decemi>er  14, 1984.  FQC 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  at  49 
FR  48729,  to  revise  a|id  reissue  the 
Sunflower  Crop  Insuivnce  Regulations 
(7  CFR  Part  428).  effc  ctive  for  die  1985 
and  succeeding  crop  years.  The  public 
was  given  30  days  in  which  to  submit 
written  comments  oi  the  proposed  rule, 
but  none  were  receii  ed. 

Oi  Wednesday.  Jiine  28, 1985,  FQC 
published  a  Supplemental  Notice  and 
Extension  of  Comment  Period  in  the 
Federal  Register  at  50  FR  28367,  making 
additional  changes  ii  i  the  proposed  rule 
prescribing  procedui  es  for  insuring 
sunflowers  on  an  act  ual  production 
history  (AFH)  basir,  defining  the 
insured's  responsibility  for  reporting 
production  records  iiecessary  for 
determining  the  insurance  guarantee, 
and  further  proposing  that  the  changes 
contained  in  both  notices  become 
effective  for  the  198fl  and  succeeding 
crop  years. 

The  public  was  gii  en  an  additional  30 
days  in  which  to  sub  mit  written 
comments  on  the  sui  plemental  notice, 
but  none  were  receii  ed.  Therefore, 
except  for  minor  cha  ages  in  language 
and  format,  the  prop  ned  rule  publidied 
at  40  FR  4S729,  as  amended  by  the 
notice  published  at  30  FR  28387.  is 
hereby  adopted  as  a  {final  rule,  effective 
for  the  1988  and  sucQeeding  crop  years. 

List  of  Subjects  in  7  CFR  Part  428 

Crop  insurance,  Silnflower. 

HnalRide  I 

Accordingly,  pursi  lant  to  the  authority 
contained  in  the  Fed  iral  Crop  Insurance 
Act,  as  amended  (7^.S.C  1501  et  seq.]. 
the  Federal  Crop  Instirance  Corporation 
hereby  revises  and  reissues  the 
Sunflower  Crop  Instrance  Regulations 
(7  CFR  Part  428),  effective  for  the  1988 
and  succeeding  cropjyears,  to  read  as 
foUows: 


PART  42S-SUNFLOWER  CROP 
INSURANCE  REGULATIONS 

Buhpert    nafliilitlons  for  the  19M  sod 
Sueeewflng  Crap  Year* 

42&1    Availability  oTsunflower  crop 
insurance. 

428J    Premiuin  rates,  prodnctioD  guarantees, 
coverage  levels,  and  prices  at  which 
iBdemnities  shall  be  computed. 

428.3    OMB  control  numbers. 

42&4    Creditors. 

428.5  Good  faith  reliance  on 
misrepresentation. 

428.6  The  contract. 

428.7  The  application  and  policy. 

Authority:  Sees.  506,  516,  Pub.  L.  75-430,  52 
Stat  73. 77,  as  amended  (7  U.&C  1S0&  ISIB). 

Subpart— Reguiationa  for  ttie  1986 
And  Succeeding  Crop  Yeara 


§428.1    AvaHabMltyof 


stmfloww  crop 


Insurance  shall  be  offered  under  die 
provisions  of  this  subpart  on  sunflowers 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Federal  Crop  Insurance 
Act,  as  amended.  The  cotmties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

5428.2    Pramiuni  rataa.  orodiifctfcm 
SuarantoM)  covsraga  tovetai  and  pricaa  at 
wiMcn  maainniiMa  anaaiia  compima, 

(a)  Tlie  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
sunflowers  which  will  be  included  in  the 
actuarial  table  on  file  in  the  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  appUcation  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  fit>m 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

S  42S.3    OMB  control  numtMra. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400,  Title  7  CFR. 

9428.4    CrMtttors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract 

{428.5   Good  faith  raOancia  on 
miaraprasantatlon. 

NotwithstEuiding  any  other  provision 
of  the  sunflower  insurance  contract 
whenever  (a)  An  insured  under  a 


contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums;  orj2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
compUed  with  or  waived:  and  (b)  the 
Board  of  DirectOTS  of  the  Corporation,  ot 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  finds  that  (1)  An  agent 
or  employee  of  the  Corporation  did  not 
in  fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Application  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

S428J   The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  sunflower  crop 
as  provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  firom  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

S  428.7   Ttia  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  sunflower  crop  as 
landlord,  owner-operator,  or  tenant  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  appUcation  in  any  , 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  Ilie  Manager  of 
the  Corporation  is  authorized  in  ^ny 
crop  year  to  extend  the  closing  date  for 
subndtting  apphcations  in  any  county, 
by  placing  the  extended  date  on  file  in 
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the  applicable  service  oflSoea  and 
publishing  a  notice  in  the  Federal 
Reciter  upon  the  Manager's 
determination  that  no  advene 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  sodi 
period,  the  Corporation  ivill  iouMdiately 
discontinue  the  acceptance  of 
applications. 

(c)  in  acoordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  poUdes  issued  under  FQC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
sunflower  contract  issued  under  sudi 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1988  and 
sooceeding  crop  year  is  found  at  Subpart 
D  of  Part  400— General  Administrative 
Regulations  (7  CFR  400.37, 400.38)  and 
may  be  amended  from  time  to  time  for 
subsequent  crop  years.  The  provisions 
of  the  Sunflower  Crop  Insurance  Policy 
for  the  1986  and  succeeding  crop  years 
are  as  follows: 

DEPAKTMEfn*  OF  AGRICULTURE 

Federal  Crap  iBsnnmce  Coqwcaliaa 

Sunflower — Crop  Insurance  Policy 

(This  it  a  continoua  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  wiU 
provide  the  insurance  described  m  tins  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "ua,"  and  "our"  refer 
to  the  FederaJ  Crop  Insurance  Coiporatioa. 

Temis  and  Ctsiditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weatiier  conditions; 

{2)Pire: 

(3]  Insects; 

(4)  Plant  disease; 

(5)  WUdlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  If  applicable,  failure  of  the  iirigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  tfiose  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  secion 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement  or 
wrongdoing  of  jrou,  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
sunflower  farming  practices; 

(3)  The  failure  or  braalcdonvn  or  inigatioB 
equipment  or  facilities; 


(4)Ths  fsihua  to  fc^ow  reco^iiaed  good 
sanfiewn  Inigation  prsctioes; 

(5)  Tba  impoandmant  of  water  by  any 
giwaiiiMeiiliil.  pobbc  or  privats  dun  or 
resonroir  proiect;  or 

(d)  Any  caaae  not  specified  in  section  la  as 
an  insnred  loss. 

Z  Crop,  acreage,  and  share  insured. 

a.  TIm  crap  insured  will  be  sunflower  seed 
("sunflowers")  which  are  planted  for  harvest 
as  sonflowen,  grown  on  insured  acreage,  and 
for  wliicfa  a  guarantee  and  {»emium  rate  an 
provided  by  the  actuarial  table. 

b.  The  acreage  insmed  for  aacb  crop  year 
will  be  sunflowers  |riantad  on  inssraUe 
acreage  as  designated  by  the  actuarial  taUe 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect 

c.  The  insured  shara  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  tlw 
insnred  sunflowers  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  canned  out  are 
not  ia  accordance  with  the  faiming  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3)  Whidi  is  destroyed,  it  is  practical  to 
replant  to  sunflowers,  and  sudi  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction; 

(5)  Of  volunteer  sunflowers; 

(6J  Planted  to  a  type  or  variety  of 
sunflowers  not  established  as  adapted  to  the 
area  or  excluded  by  the  actuarial  table; 

(7)  Planted  with  another  crop;  or 

(8)  Which  does  not  meet  the  rotation 
requirements  designated  by  the  actuarial 
table. 

e.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  to  the  time  of  planting,  to 
carry  out  a  good  sunflower  irrigation  practice. 

f.  Unless  otherwise  provided  by  the 
actuarial  table,  insurance  will  attach  only  on 
acreage  initially  planted  in  rows  far  enough 
apart  to  permit  cultivation;  but  if  such 
insured  acreage  is  destroyed  and  replanted, 
by  broadcasting,  drilling,  or  in  rows  too  close 
to  permit  cultivation,  it  will  be  considered 
insured  acreage. 

g.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agcee,  in  writing,  to  insure  such 
acreage. 

h.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  tiie  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 

You  must  report  on  our  form: 

a.  All  the  acreage  of  sunflowers  in  the 
county  in  which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separat^y  any  acreage 
that  is  not  insurable.  Yon  must  report  if  you 


do  not  have  a  shara  in  any  i 
planted  in  the  county.  This  report  most  be 
submitted  annnrily  on  or  befora  die  reporting 
date  established  by  the  actnarial  table.  AD 
indemnities  may  be  determined  on  the  twsis 
of  biformatian  you  submit  on  this  report,  ff 
you  do  not  submit  this  report  by  die  reporting 
date,  we  may  elect  to  determine,  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit  Any  report 
submitted  by  you  may  be  nvised  only  upon 
our  approval 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  productioo  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  levd  2  will  apply  if  you  do  not 
elect  a  coverage  leveL 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  befon  the  sales  closing 
date  as  established  by  the  actnarial  table  for 
subaiitting  applicatioos  for  the  crop  year. 

5.  Annual  premium. 

a.  The  aniuial  premium  is  earned  and 
payable  at  the  time  at  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  electioa  times  the 
preminm  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  aocrae  at  the  rate  of  oob 
and  one-half  percent  (iViX)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  uf^Mid  premium  balance  starting  on  the 
flrst  day  of  die  month  following  the  first 
premium  billing  date. 

c  If  you  an  eligil>le  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1964 
crop  year  under  the  terms  of  tlie  experience 
table  contained  in  the  sunflower  ptrficy  in 
effect  for  the  1985  crop  year,  you  will 
continne  to  receive  the  benefit  of  that 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year 

(2)  The  premium  reduction  will  not  Increase 
because  t^  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  pohcy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 
replanting  payment  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  die  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  sunflowen 
are  planted  and  ends  at  the  eariiest  ot. 

a.  Total  destruction  of  the  sunflowers; 

b.  Combining,  threshing,  or  removal  £ram 
the  field; 

c  Final  adjustment  of  a  loss;  or 

d.  November  30  of  the  calendar  year  in 
which  sunflowers  are  normally  harvested. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 
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(1)  You  must  give  lii  written  notice  i^ 

(a)  You  want  our  cansent  to  replant 
•unilowere  damaged  due  to  any  insured 
cause  (see  section  9fl( 

(b)  During  the  peri^  before  harvest,  the 
sunflowers  on  any  uiit  are  damaged  and  you 
decide  not  to  further  ^are  for  or  harvest  any 
part  of  them; 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use:  or      | 

(d)  After  consent  tq  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  m^  not  be  put  to  another 
use  until  we  have  appraised  the  sunflowera 
and  given  written  consent  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replant  You  must  notify  us  when  such 
acreage  is  replanted  qr  put  to  another  ose. 

(2)  You  must  give  uf  notice  of  probable  loss 
■t  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit 

(3]  If  probable  loss  Is  later  determined, 
immediate  notice  muA  be  given  and  a 
representative  sample  of  the  unharvested 
sunflowen  (at  least  1|  feet  wide  and  the 
entire  length  of  the  fidd)  must  remain 
unharvested  for  a  period  of  15  days  from  the 
date  of  notice,  unless  we  give  you  written 
consent  to  harvest  thq  sample. 

(4)  In  addition  to  tht  notices  required  by 
this  section,  if  you  ar4  going  to  claim  an 
indemnity  on  any  unit  you  must  give  us 
notice  not  later  than  30  days  after  the  earliest 
oh  I 

(a)  Total  destructioa  of  the  sunflowers  on 
the  unit  T 

(b)  Harvest  of  the  unit  or 

(c)  The  calendar  dan  for  the  end  of  the 
insurance  period.        | 

b.  You  may  not  des^y  or  replant  any  of 
the  sunflowers  on  which  a  replanting 
payment  will  be  claimed  until  we  give  written 
consent 

c  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  stmflowers 
which  are  not  to  be  harvested. 

d.  We  may  reject  aqy  claim  for  indemnity  if 
you  fail  to  comply  wit)i  any  of  the 
requirements  of  this  section  or  section  & 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submirted  to  us  on  bur  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destructioq  of  the  sunflowen  on 
the  unit; 

(2)  Harvest  of  the  i 

(3)  The  calendar  dalj 
insurance  period. 

b.  We  will  not  pay  t 
you: 

(1)  Establish  the  tot^ 
sunflowers  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  |ca uses  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss.     I 

c  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  ii  isured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  there  from  the  total 
production  of  sunflowi  n  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  r^ainder  by  the  price 
election;  and 
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(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  front  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (in  pounds]  to  be 
counted  for  a  unit  «vill  inlcude  all  harvested 
and  appraised  production. 

(1)  Mature  simflower  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  10  percent;  or 

(2)  Mature  sunflower  production  which, 
due  to  insurable  causes,  has  a  test  weight 
below  25  pounds  per  bushel  for  oil  type 
sunflowen  or  below  22  pounds  per  bushel  for 
non-oil  type  simflowere  will  be  adjusted  by: 

(a)  Dividing  the  value  per  pound  by  the 
price  per  pound  of  No.  2  sunflowers;  and 

(b)  Multiplying  the  result  by  the  number  of 
pounds  of  insured  sunflowera. 

The  applicable  price  for  No.  2  sunflowen 
will  be  the  local  market  price  on  the  earUer  of 
the  day  the  loss  is  adjusted  or  the  day  the 
sunflowen  are  sold. 

(3)  Any  harvested  production  from  other 
crops  growing  in  the  sunflowen  will  be 
counted  as  sunflowen  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  sunflower  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  and  given  written  consent  for  that 
acreage  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
sunflowen  become  general  in  the  country 
and  reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(6)  The  amount  of  production  of  any 
unharvested  sunflowen  may  be  determined 
on  the  basis  of  Held  appraisetls  conducted 
after  the  end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  sunflowen  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire." 

f.  A  replanting  payment  may  be  made  on 
any  insured  sunflowen  replanted  after  we 
have  given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  10  acres  or  10  percent 
of  the  insured  acreage  for  the  unit  as 
determined  on  the  final  planting  date. 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee; 

(b)  Initially  planted  prior  to  the  date 
estabhshed  by  the  actuarial  table;  or 


(c)  On  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting,  but 
will  not  exceed  the  product  obtained  by 
multiplying  175  pounds  times  the  price 
election,  times  your  share. 

If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due,  the  replanting  payment 
will  be  reduced  proportionately. 

g.  You  must  not  abandon  any  acreage  to  us. 

h.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  150e(c].  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

i.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us 
by  a  final  judgment  from  an  including  the  61st 
day  af^er  the  date  you  sign,  date,  and  submit 
to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  yoiu  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611),  and  pubhshed  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indenmity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

J.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  sunflowen  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  penons  determined  to  be  beneficially 
entitled  thereto. 

Ic.  If  you  have  other  fire  insurance,  fire 
damage  occure  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  Uable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount 

(1)  Of  indemnity  determined  punuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2]  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  of  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
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raUHng  to  the  oootract  Such  voidaiiM  will 
be  e&active  ai  of  the  begiiiiiii^  d  4w  orap 
jrear  with  respect  to  which  nich  act  or 
omiuion  occurred. 

11.  Tnaufer  of  right  to  indemnity  on 
insured  share. 

If  yov  traiufer  any  part  of  yowthan 
duing  tiie  crop  year,  you  may  Inasfar  yoor 
right  to  an  indemnity.  The  traatfar  most  be  on 
our  form  and  approved  by  us.  We  may  ooUact 
Iha  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  &e 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  yow  ri^ 
to  an  indeinnity  for  the  crop  year,  only  on  oar 
form  and  with  our  approval  The  aaaignee 
will  have  the  right  to  submit  the  loas  notices 
and  farms  required  by  the  contract 

13.  Subrogation.  (Recovery  of  loas  from  a 
third  party.) 

Because  you  may  be  able  to  recover  aU  or  a 
part  of  your  loss  bom  someone  o6aT  dran  ns, 
yoB  must  do  all  you  can  to  preserve  any  audi 
ri^t  If  we  pay  you  for  your  loaa,  than  your 
right  of  recovery  will  at  our  (^ob  belong  to 
us.  If  we  recover  more  than  we  paid  you  pins 
our  expenses,  the  excess  will  be  paid  to  yoo. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  tiie  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment  sale,  or  other  disposition  of  afl 
sunflowers  produced  on  eadi  unit  induding 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  optioo, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply, 
assignment  of  production  to  units  by  us,  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  wiH  have  access  to 
such  records  and  the  farm  for  pmposes 
related  to  the  contract. 

Ul  Life  of  contract  Cancellation  and 
termination. 

a.  This  contract  nvill  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Tliereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  mdess 
canceled  or  terminated  as  provided  hi  this 
section. 

b.  This  contract  may  be  canceled  by  eidier 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  Ninety  days  prior  to  the  cancellation 
date  for  any  crop  year  you  must 

(1)  Furnish  to  the  Corporation,  satisfactory 
production  records  for  die  previous  crop  year 
or  the  contract  will  be  cancelled  for  the 
subsequent  crop  yean  or 

(2)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control.  shc1i«s  fira, 
flood  or  other  natural  disaster.  (If  tUs 
subjection  (2)  applies,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

Yon  may  furnish  die  records  required  by 
this  section  for  any  crop  year  at  least  90  dsys 
prior  to  the  crop  year's  cancellaiion  date. 
Your  election  o^  this  option  will  result  in  the 
induston  of  that  crop  year's  productioa 


informatiaa  in  the  next  crop  yaw's  yield 
guanurtee. 

d.  Iliis  contract  will  temfaiato  as  to  any 
crop  year  if  asy  amount  due  us  oo  diis  or  any 
ether  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  &» 
amount  is  due.  The  date  of  payment  of  the 
■iBOUut  due  if  deducted  fronc 

(1)  An  indemnity  will  be  the  date  yon  sign 
the  claim:  or 

(2)  Payment  under  another  program 
administored  by  die  United  States 
Department  of  Agricnltura  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  terminatioo  dates 
are  April  15. 

t  If  you  die  or  an  Judicially  declared 
incompetent  or  if  you  an  an  entity  other 
than  an  individual  and  sudi  enti^  is 
dissolved,  the  contract  will  terminate  as  of 
die  date  of  deadu  fudidal  dedaration.  or 
dlssohitioa.  If  such  event  oocon  after 
insurance  atteches  for  any  crop  year,  dM 
contract  will  continue  in  force  through  the 
oop  year  and  terminate  at  the  end  tfaeraof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  die 
partnership  a^eement  provides  otherwise.  If 
two  or  mora  persons  having  a  Joint  interest 
era  insured  joindy,  deadi  of  one  of  die 
persons  will  disolve  the  Joint  entity. 

g.  The  contrad  wiH  terminate  if  no 
premium  is  earned  for  S  consecutive  years. 

16.  Contrad  changes. 

We  may  diange  any  terms  and  provisions 
of  die  contrad  from  year  to  year.  If  your  price 
election  at  whidi  indemnities  ara  computed 
is  no  longer  offered,  the  actnarial  table  will 
provide  the  price  election  which  you  ara 
deemed  to  have  elected.  All  omitrad  changes 
wiH  be  available  at  your  service  office  by 
December  31  preceding  the  cancellation  data. 
Acceptance  of  any  change  will  be 
condusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract 

17.  Meaning  of  terms. 

For  the  purposes  of  sunflower  crap 
insuraace: 

a.  "Actnarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  ara  available  for  pnbbc 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  sunflower  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  die 
United  States  Department  of  A^icaltera. 

c.  "County"  mesne 

(IJ  Hm  county  shown  on  the  mpphcMeat 

(2)  Any  addittoaal  land  located  in  a  locd 
produdog  area  bordering  on  the  oounty,  as 
shown  by  the  actuarial  table;  and 

(3)  Any  land  identified  by  an  ASCS  farm 
serial  number  for  the  county  but  physically 
located  in  anodier  county. 

d.  "Crop  year"  means  the  period  wtddn 
which  die  sunflowers  are  normally  grown 
and  wm  be  designated  by  the  calendar  year 
in  which  dte  smiflowen  ara  nonnaUy 
hanrested. 


«.  "Haiveaf  means  die  oompletioa  of 
combining  or  threshing  of  sunflowers  on  Ibt 
unit 

f.  "Insurable  acreage"  means  the  land 
claasifled  es  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  die  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

L  "Porsaas"  means  an  inchviduaL 
partnership,  assodation.  corporation,  estate, 
tnist  or  other  legal  entity,  and  wherever 
applicable,  a  Stats,  a  political  subdivision  of 
a  State,  or  any  agency  thereof. 

j.  "Replanting"  meaiu  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  sunflowers. 

k.  "Service  office"  means  the  ofKce 
servicing  your  oontrad  as  shown  on  the 
application  for  Insurance  or  sudi  other  - 
epproved  office  as  may  be  selected  by  you  or 
designated  by  ns. 

L  Tenant"  means  a  person  who  rente  lend 
fron  another  person  for  a  shara  of  the 
senflowen  or  a  share  of  the  proceeds 
tBerefrom. 

m.  "Unit"  means  all  insurable  acreage  of 
sunflowers  in  the  county  oa  the  date  of 
planting  for  the  crop  year. 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  >  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  snnflowen  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
vrfaicfa  would  otherwise  be  one  unit  may  be 
divided  acooniiag  to  appHceble  guidelines  eo 
file  la  your  service  office.  Unite  will  be 
detenaiiied  when  the  acreage  is  reported. 
Emrs  ia  reporting  unite  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  jrour 
household  to  be  your  bona  fide  share  or  the 
bona  fide  shara  of  any  odier  pereoo  having 
an  ioterast  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  fomidated  for 
convenience  only  and  are  not  intended  to 
affect  the  constroction  or  meaning  of  any  of 
the  provisions  of  the  contract 

19.  Determinations. 

AH  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
deteminatiotts,  you  may  ebtato 
reooBsideratioa  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
RegniBthiaB. 

2a  Notices. 

AD  Botices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  wi&in  the  designated  time 
unless  otherwise  provided  by  die  notice 
requirement  Notices  required  to  be  given 
iiftmediately  may  be  by  tdephone  or  to 
person  and  oonftresed  in  writing.  Thne  of  the 
aotioe  will  be  detennined  by  die  time  of  our 
receipt  of  the  written  notice. 
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Done  in  Washlngl^  DC,  on  July  28. 1985. 
Edward  Hm»a, 

Acting  Manager,  Federal  Crop  Inturance 
Corporation. 

(FR  Doc  85-28691  F$ed  12-2-85;  8:45  am] 

COOK  MtB  W  il 


7CFR  Part  433 

lAiiMfKbnMrt  No>  If 


Doc  Na  29238] 


Dry  BMn  Crop  In  Hiranc*  RagulatioiM 

AQDICV:  Federal  C  rop  Insurance 
Corporation.  USDi  L 
action:  Final  rule, 


The  Feqeral  Crop  Insurance 
Corporation  [FCIQ  hereby  amends  the 
Diy  Bean  Crop  Insurance  Regulations  (7 
CFR  Part  433),  effective  for  the  1986  and 
succeeding  crop  yiars.  The  intended 
effect  of  this  rule  i$  to:  (1)  Provide  for 
cancellation  for  not  furnishing  records; 
[2]  change  the  method  of  calculating  the 
insured's  share  of  (m  indemnity  on  crops 
transferred  before  barvest;  (3)  clarify 
provisions  regarding  failure  to  replant 
bean  acreage;  (4)  increase  the  amount  of 
acreage  which  mu^t  be  replanted  to 
obtain  replanting  payments;  (5)  shorten 
the  length  of  time  An  insured  has  to  give 
notice  when  claimng  an  indemnity;  (6] 
allow  a  qualify  adiistment  for  appraisal 
purposes  when  cro^  is  mature  but  not 
harvested;  (7)  add  k  definition  for  the 
term  "ASCS";  and  18)  redefine  "Counfy" 
to  specify  when  laid  located  outside  the 
counfy  ivill  be  incladed  in  the  counfy. 
The  authorify  for  tie  promulgation  of 
ttiis  rule  is  contain^  in  the  Federal  Crop 
Insurance  Act  as  amended. 
EFFECnvi  DATE  December  31. 1985. 
row  FUfTTMEll  MRMMATION  CONTACT: 
.,  Federal  Crop 
ion,  U.S.  Department 
ihington.  DC,  202Sa 
125. 

iTiON:  This 
action  has  been  reviewed  under  USDA 
procedures  establi^ed  by  Departmental 
Regulation  No.  15li-l.  This  action 
constitutes  a  revieKj^  as  to  the  need, 
currency,  clarify.  a$d  effectiveness  of 
these  regulations  under  those 
procedures.  The  suiiset  review  date 
estabUshed  for  the^e  regulations  is  June 
1, 1990.  I 

Menritt  W.  Spragjie,  Manager,  FdC, 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  njajor  rule  as  defined 
by  Executive  Ordep  No.  12291  because  it 
will  not  result  in:  (at  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (b) 
major  increases  in  ^sts  or  prices  for 
consumers,  individual  industries, 
federal  State,  or  lo<  al  governments,  or  a 
geographical  region ;  or  (c)  significant 
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adverse  effects  on  competition, 
employment,  investment,  productivify, 
innovation,  or  the  abilify  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  bom  the 
provisions  of  the  Regulatory  Flexibilify 
Act;  therefore,  no  Regulatory  Flexibilify 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualify  of 
the  human  environment,  health,  and 
safefy.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  principal  changes  in  the  dry  bean 
policy  are: 

1.  Section  2.d. — ^Add  a  clause  to 
clarify  the  metiiod  of  calculating  the 
insured's  share  of  an  indemnify  on  crops 
transferred  before  harvest  This  change 
prevents  the  practice  of  collecting  an 
indemnify  on  a  crop  in  which  the 
insured  no  longer  has  an  interest 

2.  Section  2.e. — Specify  the  varietal 
groups  of  beans  to  assure  equal 
treatment  of  producers. 

3.  Section  9.g. — Increase  from  10  acres 
or  10  percent  to  20  acres  or  20  percent 
the  acreage  replanted  to  qualify  for  a 
replant  payment  and  apply  a  specific 
time  frame  for  determining  the  replant 
for  the  unit  This  change  will  reduce  the 
number  of  inspections  by  reducing  the 
insignificantiy  small  replant  pasrments 
ar  1  paper  work. 

4.  Section  8.a. — Shorten  from  30  to  10 
days  the  time  an  insured  has  to  give 
notice  of  loss  when  claiming  an 
indemnify.  This  change  allows  FCIC  to 
determine  indemnities  more  efficiently 
and  more  quickly. 

5.  Section  9.f. — Remove  the 
requirement  that  the  beans  be  threshed 
to  allow  qualify  adjustment  for  field 
appraisals  when  the  crop  is  mature  but 
not  harvested.  Change  "threshed"  to 
"mature"  to  allow  qualify  adjustment  for 
field  appraisals,  when  the  crop  is  mature 
but  not  harvested. 

6.  Section  15.c. — ^Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  a  certain  date.  An 
exception  will  be  allowed  if  the  insured 


can  show  prior  to  the  cancellation  date 
that  records  cu«  not  available  due  to 
conditions  beyond  the  insured's  control. 
This  clause  is  required  by  the  change  to 
mandatory  APH. 

7.  Section  17.— Add  a  definition  for 
"ASCS".  Amend  die  "Counfy"  definition 
to  clarify  when  land  located  outside  the 
cotmfy  is  included  in  the  counfy. 

On  Monday.  September  9. 1985.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Registw  at  50 
FR  36593.  amending  the  Dry  Bean  Crop 
Insurance  Regulations  (7  CFR  Part  433). 
effective  for  ^e  1986  and  succeeding 
crop  years.  The  public  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule. 

No  comments  were  received  in  direct 
response  to  this  proposed  rule. 
However,  on  September  4-5. 1985.  the 
Board  of  Directors.  FCIC  held  informal 
meetings  in  Hearing  Room  B,  Interstate 
Commerce  Commission  Building. 
Washington.  DC.  for  the  purpose  of 
receiving  comments  from  interested 
parties  on  the  Actual  Production  History 
(APH)  method  of  insurance  and  on  the 
proposal  to  restrict  unit  division  by 
removing  unit  division  guidelines  from 
policies,  lliose  concepis  were  included 
in  the  proposed  rule. 

The  APH  concept  of  yield  guarantees 
establishes  a  direct  reidtionship 
between  proven  production  capabilify  of 
the  individual  insured  producer,  and  the 
insurance  guarantee  or  the  premium 
rates.  It  requires  the  insured  producer  to 
submit  annual  records  of  insured 
production  as  a  condition  of  continued 
insurabilify. 

The  determination  to  eliminate 
applicable  unit  division  gxiidelines 
restricts  unit  division  to  include  all  the 
insurable  crop  grown  within  a  counfy 
with  no  allowance  for  further  division 
beyond  those  contained  in  the  crop 
insurance  policies. 

Comments  on  the  proposed 
regulations  were  received  fit)m  six 
representatives  of  the  private  insurance 
industry,  one  member  of  Congress, 
fifteen  insurance  agents,  four 
representatives  of  special  interest 
groups,  and  five  farmers. 

The  comments  generally  opposed:  (1) 
The  proposed  requirement  that  insureds 
furnish  annual  records  of  insured 
production  as  a  condition  of  continued    . 
insurabilify  under  the  APH  program  for 
the  establishment  of  yield  guarantees; 
and  (2)  the  proposed  change  to  the 
insurance  unit  definition  which  would 
delete  the  guidelines  filed  at  counfy 
service  offices. 

Those  in  opposition  to  the  proposed 
regulations  generally  argued  that  they 
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would  decrease  the  marketability  of 
crop  insurance  by  making  the  resulting 
insurance  offer  less  attractive  to 
potential  purchasers.  Many  predicted  a 
substantial  level  of  cancellation  by 
current  contract  holders  if  the  proposed 
regulations  became  effective. 

Arguments  against  the  proposed 
requirement  for  records  submission  as  a 
condition  of  continued  insurance 
eligibility  included:  (1)  Many  fanners 
would  not  be  willing  to  furnish  records 
establishing  annual  production  unless 
they  have  a  loss  and  a  potential 
indemnity;  (2)  an  economic  incentive 
like  a  reduced  future  yield  guarantee  is 
preferable  to  cancellation;  and  (3]  the 
APH  system  as  a  whole  is  cimibersome, 
complex,  and  more  difRcult  to 
administer  than  an  area  coverage  plan. 

Many  commentators  recommended 
that  FCIC  develop  a  plan  to  offer 
reduced  insurance  guarantees  when  a 
producer  failed  to  voluntarily  furnish 
records.  Most  comments  supported  the 
APH  concept  as  a  means  of  making  an 
equitable  insurance  offer  to  the  better 
producers  of  an  area;  however,  many  of 
the  same  group  requested  simplification 
of  program  procedures.  Several 
comments  recommended  the 
establishment  of  a  new  method  to 
reduce  the  impact  of  severe  loss  years 
upon  yield  guarantees  for  the  future.  A 
few  comments  recommended  a  return  to 
an  area  coverage  program  as  a  means  of 
retaining  the  participation  of  those 
whose  recent  production  has  not 
equaled  former  area  coverage 
guarantees. 

The  comments  received  were  fully 
considered  in  the  course  of  arriving  at 
the  decision  modifying  the  proposed 
rule. 

The  rationale  for  the  initial  adoption 
of  the  APH  concept  was  to  correct  the 
problem  of  adverse  selection  inherent  in 
the  previous  area  coverage  plans  of 
insurance.  Adverse  selection  occiu>s 
when  the  best  insurance  offer  is  made  to 
the  highest  risk  producer  and  the 
poorest  insurance  offer  is  made  to  the   ■ 
lowest  risk  producer.  It  is  characterized 
by  having  insured  clients  with  higher 
than  average  risk  expectations  without 
commensurate  higher  premium  rates. 
Adverse  selection  results  in  higher  than 
expected  losses  and  ultimately  in  higher 
premium  rates  and  thus,  over  the  long 
term,  severely  limits  participation  levels. 

Adverse  selection  is  best  addressed 
by  establishing  a  direct  relationship 
betveen  proven  production  capability  of 
individual  procedures  and  their 
insurance  guarantee  and  premium  rates. 
The  APH  program  accomplishes  this 
objective. 

Records  of  production  are  basic  to  a 
yield  protection  program  of  insurance. 


There  is  no  logical  alteniative  to 
requiring  records  if  such  a  program  is  to 
succeed  over  an  extended  period  of 
time.  The  APH  concept,  linking  records 
to  guarantees,  is  clearly  preferable  to 
any  extension  of  the  area  coverage 
concept  under  any  disguise.  The  latter 
can  only  lead  to  further  aggravation  of 
adverse  selection.  The  ultimate  result  is 
the  program  serving  only  the  lowest 
producing  farmers  on  the  highest  risk 
land. 

The  premise  that  farmers  will  choose 
to  cancel  insurance  participation  in 
preference  to  furnishing  annual  records 
of  production  after  the  close  of  harvest 
or  marketing  season  is  rejected.  The 
need  to  have  such  records  of  production 
for  other  business  purposes,  including 
for  share  rent  settlement  purposes,  for 
financial  statements  in  the  event  of  the 
use  of  borrowed  funds  for  operations, 
and  for  the  submission  of  income  tax 
returns,  combined  with  the  need  of  such 
records  for  farm  management  purposes, 
make  such  records  readily  available  for 
most  producers.  The  Dry  Bean  program 
is  either  an  area  coverage  or  an 
individual  yield  concept  which,  under 
the  Individual  Yield  Coverage  Plan 
(lYCP)  program,  requires  submission  of 
production  records.  This  requirement 
has  not  had  an  adverse  effect  on  the 
program.  The  records  are  available.  No 
legitimate  reason  exists  for  failure  to 
support  a  requested  yield  guarantee  by 
furnishing  production  records. 

If  the  sole  reason  for  unwillingness  to 
submit  records  of  production  lies  in  the 
fact  that  such  submission  will  result  in  a 
lower  than  otherwise  obtainable  yield 
guarantee  for  the  futiu^,  then  the 
producer  is  seeking  to  be  overinsured  in 
relation  to  his  proven  capability.  While 
past  performance  is  not  an  absolute 
guarantee  of  future  yield  expectations,  it 
is  the  best  indicator  which  can  be 
measured  objectively. 

The  FCIC  would  be  violating  its  public 
trust  if  it  were  not  to  use  the  best  system 
possible  to  establish  yield  guarantees 
which  fairly  reflect  yield  expectations. 
Considering  the  adioinistrative  changes 
to  procedure  which  are  to  be 
implemented,  the  objections  to  the  APH 
program  raised  in  the  comments  have 
been  fully  and  fairly  considered  and  are 
regarded  as  an  insufficient  basis  for 
reversal  of  previous  proposed 
regulations. 

FCIC,  in  response  to  requests  from  the 
producers  and  the  participating 
insurance  industry,  has  taken 
administrative  action  to  ease  the  burden 
of  keeping  the  required  records  and  to 
address  problems  in  program 
adminisfration.  These  actions  were 
taken  with  regard  to  all  crops  which  are 
under  an  APH  principle  of  insurance. 


For  those  crops  with  APH  based  yield 
guarantees,  the  action  to  provide  more 
time  for  submission  of  records  is  a 
viable  consideration. 

The  crop  programs  with  APH  based 
yield  guarantees,  including  the 
provisions  herefai  contained,  are 
included  in  the  provision  allowing  an 
extended  time  for  the  submission  of 
records  to  ease  the  burden  of  keeping 
the  required  records  because,  since  it  is 
a  new  program,  it  would  be  in  the  best 
interests  of  the  producer  to  obtain 
sufficient  records  of  production  in  time 
to  be  used  in  the  determination  of  the 
next  succeeding  crop  insurance 
guarantee. 

Arguments  against  the  proposed  unit 
division  change  included:  (1)  Separate 
insurance  units  for  widely  dispersed 
tracts  of  farmland,  differing  topography 
or  soil  types,  and  differing  ctiltural  or 
farm  management  practices  are 
necessary  to  maintain  or  build 
participation  levels;  (2)  spot  causes  of 
loss  like  hail  and  flood  generally 
damage  only  a  relatively  small  portion 
of  the  total  planted  acreage  of  most 
farms,  thus  the  more  units  allowed,  the 
greater  the  protection  offered;  (3)  the 
proposed  unit  structure  would  result  in 
discrimination  or  unfair  treatment 
among  producers;  (4)  the  producer  is 
entitled  to  an  indemnity  payment  under 
the  crop  insurance  program  when  he 
suffers  a  loss  on  a  portion  of  his  planted 
acreage  even  when  overall  yields  are 
normal;  and  (5]  expected  reductions  in 
participation  would  result  in  increased 
adverse  selection.  Many  agreed  that  the 
current  unit  structure  is  less  than 
satisfactory,  but  argued  that  FCIC 
should  delay  implementation  of  the 
proposed  rule  to  provide  time  for  further 
study  and  analysis  of  alternative 
approaches. 

FCIC  has  determined  to  retain  the 
present  unit  structure  and  institute 
further  studies  which  are  to  be 
presented  to  the  Board  of  Directors  for 
consideration  at  the  first  meeting  of  the 
Board  after  February  1, 1988. 

It  is  the  objective  of  the  FCIC  to 
provide  producers  of  agricultural 
commodities  a  program  of  insurance 
with  an  insurance  imit  structiire  which: 
— ^Provides  a  disaster  protection  plan  of 

insurance  which  meets  the  needs  of 

producers  at  the  lowest  possible  cost 

per  acre. 
— ^Minimizes  the  potential  for  fraud  and 

abuse. 
— ^Reduces  the  adminisfrative  costs  of 

FCIC  and  writing  companies. 
— Minimizes  the  burden  upon  producers. 
— Improves  the  actuarial  soundness  of 

the  program. 
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— Simplifies  and  tlindardizea  the  unit 

definition  for  aUJprograms. 

The  Board  of  Diijectors  has  discussed 
the  unit  definition  (ssue  on  several 
occasions  over  tbeipast  three  years. 

The  current  standard  insurance  policy 
language  defines  "init"  as: 

"Unit"  means  al]  insurable  acreage  of 
(name  of  crop)  in  tie  county  on  the  date 
of  plantins  for  the  trop  year 

(1)  In  which  you  have  a  100  percent 
share:  or 

(2)  Which  is  own  ed  by  one  entity  and 
operated  by  anoth(  r  entity  on  a  share 
basis. 

Land  rented  for  c  ash,  a  fixed 
commodity  payment,  or  any 
consideration  othei;  than  a  share  in  the 
(name  of  crop)  on  sbch  land  shall  be 
considered  as  own^  by  the  lessee. 
Land  whidi  would  otherwise  be  one  unit 
may  be  divided  accbrding  to  applicable 
guidelines  on  file  in  your  county  service 
office.  I 

As  a  matter  of  nsiial  practice,  units 
are  often  divided  beyond  that  allowed 
by  the  poUcy  unit  definition  to  permit 
separate  units  by  s^tion  or  ASCS  farm 
serial  number.  This  is  intended  to  be 
permitted  only  when  verifiable  records 
of  production  on  such  a  basis  exist 

The  more  insiu-ance  units  allowed  on 
a  single  contract  th«  higher  the 


potential  for  fraud 
the  costs  of  ai 
larger  the  likelih 

The  FQC  Board 
increasingly  conce! 
loss  ratios  (about  1 
the  Corporation  in 


abuse,  the  higher 
ition.  and  the 
'  legitimate  loss. 
Directors  has  been 
led  about  the  high 
J  experienced  by 
1980-1984  period. 


It  has  refused  to  orcler  a  major  premium 
rate  increase  becaufe  of  its  belief  that 
normal  weather  and  sound  program 
design  will  prove  the  existing  rates 
adequate  over  the  lojog  term.  The  Board 
has  chosen  a  course  of  action  to  reduce 
adverse  selection,  lassen  the  potential 
for  fraud  and  abusej  and  improve  the 
equitability  of  the  inurance  offer 
between  options  ani^  areas  of  operation. 

The  Board  believds  that  these  actions 
are  preferable  to  thej  alternative  of  major 
increases  in  premiiuiis  to  producers. 

The  level  of  program  participation  by 
potential  insureds  isi  of  great  interest  to 
the  FQC  The  potential  users  of  the 
program,  the  farmers  o!  this  nation,  have 
a  clear  need  for  the  protection  offered. 
Higher  levels  of  parttdpation  are 
desired  because  suc$  expanded  use  of  a 
crop  insurance  as  a  iisk  management 
tool  can  reduce  the  adverse  economic 
impacts  of  crop  failut«  on  not  only 
individual  producer^  but  the  state  and 


community  in  which 


they  live.  Crop 


insiu-ance  as  a  devio  t  to  offer  disaster 
assistance  to  farmers  is  much  preferred 
to  the  alternative  pnfgrams  offered  in 
the  past  in  terms  of  Suitability  and  cost 


to  the  public.  Further,  higher  levels  of 
participation  tend  to  remove  adverse 
selection  which  continues  to  be  a 
problem  of  program  administration. 

There  is  an  apparent  need  to  modify 
the  insurance  unit  determination 
practices  of  the  past.  Most  of  the 
comments  received  recommended  delay 
and  further  study  of  the  issues  relating 
to  insurance  unit  definition  and  that 
recommendation  is  accepted  as  being  in 
the  best  interests  of  the  program  at  this 
time. 

The  management  of  FCIC  has  been 
directed  to  present  the  results  of  further 
study  to  the  Board  of  Directors  at  its 
first  meeting  after  February  1, 1986. 
Interested  parties  are  requested  to  offer 
input  or  comments  to  the  Board.  Any 
proposal  presented  during  die  requested 
timeframe  should  not  only  consider  the 
impact  upon  program  participation  but 
also  have  a  positive  impact  upon  the 
actuarial  soundness  of  the  programs  and 
the  costs  and  burden  of  administration. 
The  most  significant  objection  raised 
in  the  comment  period  was  that 
significant  adverse  perception  of  the 
previously  proposed  change  would  lead 
to  large  numbers  of  cancellations  by 
insured  producers.  The  FCIC 
determination  to  permit  the  continued 
use  of  guidelines  allowing  furdier  unit 
division  will  encourage  continued 
growth  in  the  program  without  undue 
risk  of  higher  than  normal  cancellations. 

These  actions  respond  positively  to 
the  marketing-related  concerns 
expressed  regarding  the  previously 
proposed  changes  to  the  insurance 
regulations.  They  should  have  minimal 
adverse  impact  upon  the  attractiveness 
of  the  insurance  offer  and  thus  little 
negative  impact  upon  participation 
rates. 

Therefore,  with  the  exception  of  minor 
changes  in  language  and  format  the 
proposed  rule,  amended  as  outlined 
above,  is  hereby  adopted. 

On  March  14, 1985  at  FR  50 10201.  the 
regulations  for  the  1988  and  subsequent 
crop  year  Dry  Bean  Crop  Insurance 
were  revised  and  rewritten  effective 
December  1, 1985.  It  now  been 
determined  that  the  policy  published  in 
that  revision  be  amended  as  set  out 
herein.  The  effective  date  for  this  rule 
will  be  December  31. 1985. 

List  of  Subjects  in  7  CFR  Part  433 

Crop  insurance.  Dry  beans. 

PART  433-{AMENDED] 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  aeq.), 
the  Federal  Crop  Insurance  Corporation 


hereby  amends  the  Dry  Bean  Crop 
Insurance  Regulations  (7  CFR  Part  433). 
effective  for  ^e  1988  and  succeecfing 
crop  years,  in  the  following  instances: 

1.  The  authority  citation  for  7  CFR 
Part  433  continues  to  read  as  follows: 

Authority:  Sections  506, 616,  Pub.  L  75-430, 
62  Stat  73, 77  as  amended  (7  U.S.C  1606. 
1616). 

2. 7  CFR  433.7(d)  is  amended  by 
revising  the  Dry  Bean  Insurance  Policy 
for  the  1988  and  Succeeding  Crop  Years, 
to  read  as  follows: 

S433.7   TIM  application  and  poUcy.  . 

*        •        •        *        * 

(d)  •  •  • 

Department  of  Agriculture.  Federal  Ctop 
Inrarance  Coiporadon 

Dry  Bean  Crop  Insurance  Policy 

(This  is  a  continuous  contract  Refer  to 
Section  15.) 

Agreement  to  insure:  We  will  provide  the 
insurance  described  in  this  policy  in  return 
for  the  premium  and  your  compliance  with  all 
applicable  provisions. 

Throughout  tliis  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insivance  Corporation. 
Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  witliin  the 
insurance  period: 

(1)  Adverse  weather  conditimia: 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  WUdlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

'^     (8)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9f(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  mismanagement  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees; 

(2]  The  failure  to  follow  recognized  good 
bean  fanning  practices; 

(3)  The  failure  or  breakdown  of  irrigatioQ 
equipment  or  facilities; 

(4)  The  failure  to  follow  good  bean 
irrigation  practices; 

(5)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

Z  Crop,  Acreage,  and  Share  Insured. 

a.  The  crop  insured  will  be  dry  beans 
("beans")  and  will  consist  of: 

(1)  Dry  edible  beans,  planted  for  harvest  as 
dry  beans,  of  a  class  designated  in  the 
actuarial  table;  and 


m 
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(2)  Bush  varieties  of  garden  seed  beans 
(contract  seed  beans],  planted  for  harvest  as 
seed  and  grown  under  a  contract  executed 
with  a  seed  company  before  the  acreage 
reporting  date: 

which  are  grovra  on  insured  acreage  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  An  instrument  in  the  form  of  a  "lease" 
under  which  you  retain  control  of  the  acreage 
on  which  the  insured  beans  are  grown  and 
which  provides  for  delivery  of  the  beans 
under  certain  conditions  and  at  a  stipulated 
price  will,  for  the  purpose  of  this  contract,  be 
treated  as  a  contract  under  which  you  have 
the  share  in  the  beans. 

c.  The  acreage  insured  for  each  crop  year 
will  be  beans  planted  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect 

d.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  beans  at  the  time  of  planting. 
However,  only  for  the  purpose  of  determining 
the  amount  of  indemnity,  your  share  will  not 
exceed  your  share  on  the  earlier  of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest 

e.  We  do  not  insure  any  acreage: 

(1)  Of  bush  varieties  of  garden  seed  beans 
not  grown  under  contract  or  excluded  from 
the  contract  for,  or  during,  the  crop  yeeu; 

(2)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
imder  section  3; 

(4)  Which  is  destroyed,  it  is  practical  to 
replant  to  the  same  varietal  group  of  garden 
seed  beans  or  the  same  varietal  group  of  dry 
edible  beans,  and  such  acreage  is  not 
replanted; 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction; 

(6)  Of  volunteer  beans; 

(7)  Planted  to  a  class  of  dry  edible  beans  or 
a  bush  variety  of  garden  seed  beans  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table; 

(8)  Which  does  not  meet  the  rotation 
requirements  designated  by  the  actuarial 
table;  or 

(9)  Planted  with  a  crop  other  than  beans. 

f.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  at  the  time  of  planting  to 
carry  out  a  good  bean  irrigation  practice. 

g.  Unless  otherwise  provided  by  the 
actuarial  table,  insurance  will  attach  only  on 
acreage  initially  planted  in  rows  far  enough 
apart  to  permit  cultivation,  however,  if 
insured  acreage  is  destroyed  and  replanted 
by  broadcasting,  drilling,  or  in  rows  too  close 
to  permit  cultivation,  it  will  be  regarded  as 
insured  acreage. 

h.  Any  acreage  of  beans  which  is  destroyed 
and  replanted  to  an  insurable  clasu  of  dry 
edible  beans  or  bush  varieties  of  garden  seed 
beans  will  be  regarded  as  insured  acreage. 


i.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  nvriting,  to  insure  such 
acreage. 

(.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress  If  we  advise  you  of  the  limit  prior 
to  planting. 

3.  Report  of  Acreage,  Share,  and  Practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  beans  in  the  county  in 
which  you  have  a  share; 

b.  The  practice;  and 

a  Your  share  at  the  time  of  planting. 
You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  beans  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  Guarantees,  Coverage  Levels, 
and  Prices  for  Computing  Indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  emd 
price  election  on  or  before  the  sales  closing 
date  as  established  by  the  actuarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  Premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
la  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  V4%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premiiun  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  dry  bean  policy  for  the 
1985  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  subject  to  the 
following  conditions: 

(1]  No  premium  reduction  will  be  retained 
after  the  1969  crop  year 

(2]  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1985  policy; 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  Debt 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you, 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 


replanting  payment  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  Period. 

Insurance  attaches  when  the  beans  aia 
planted  and  ends  at  the  earliest  o£ 

a.  Total  destruction  of  the  beans; 

b.  Combining,  threshing,  or  removal  from 
the  field; 

c.  Final  adjustment  of  a  loss;  or 

d.  November  15  of  the  calendar  year  in 
which  the  beans  are  normally  harvested. 

B.  Notice  of  Damage  or  Loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant  beans 
damaged  due  to  any  insured  cause  (See 
Section  9.g.); 

(b)  During  the  period  before  harvest  the 
beans  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  them: 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use;  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  beans  and 
given  written  consent  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant  You 
must  notify  us  when  such  acreage  is 
replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given  and  a 
representative  sample  of  the  unharvested 
beans  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit  you  must  give  us 
notice  not  later  Uian  10  days  after  the  eariiest 
of: 

(a)  Total  destruction  of  the  beans  on  the 
unit 

(b)  Harvest  of  the  unit  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  may  not  destroy  or  replant  any  of 
the  beans  on  which  a  replanting  payment  will 
be  claimed  until  we  give  written  consent 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  beans  which 
are  not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  for  Indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
80  days  after  the  eariiest  of: 

(1)  Total  destruction  of  the  beans  on  the 
unit; 

(2)  Harvest  of  the  unit  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 
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(1)  Establiah  the  total  production  of  beans 
on  the  onit  and  that  any  loss  of  production 


by  one  or  more  of 
the  insurance 


ition  we  require 


has  been  directly  cav 
the  insured  causes  du 
period:  and 

(2)  Fumiah  all  info 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  of  dry  edible  beans  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee:  i 

(2]  Subtracting  thereitim  the  total 
production  of  dry  edible  beans  to  be  counted 
(see  section  9f):  | 

(3)  Multiplying  the  remainder  by  the  price 
election:  and  I 

(4)  Multiplying  this  result  by  your  share. 

d.  The  amount  of  indemnity  on  each  unit  of 
bush  varieties  of  gardet  seed  beans  will  be 
determined  by  subtracttng  the  value  of 
production  from  the  dolar  amount  of 
insurance  and  multiply^  the  remainder  by 
the  insured  share.  | 

(1)  The  value  of  production  is  obtained  by 
mnltipiying,  by  variety.! the  total  production 
to  be  counted  by  the  apjjlicable  price  per 
pound  at  which  indemi^ties  will  be  computed 
and  totaling  such  amounts.  The  applicable 
price  per  pound  at  wrhidi  indemnities  will  be 
computed  will  be  the  leaser  of  the  amount 
designated  by:  [ 

(a)  The  actuarial  tabl^  or 

(b)  The  contract  with'the  seed  company. 

(2)  The  dollar  amount  of  insurance  is 
obtained  by  multiplying  by  variety,  the 
production  guarantee  per  acre  by  the  insured 
acreage,  and  the  result  by  the  price  per  pound 
at  which  indemnities  w|U  be  computed  and 
totaling  such  amounts.  The  price  per  pound  at 
which  indemnities  will  be  computed  will  be 
the  lesser  of  the  amount  designated  by: 

(a]  The  actuarial  tabli:  cr 

(b)  The  contract  with  the  seed  company. 

e.  If  the  information  rtported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  dhe,  the  production  guarantee  on  the 
unit  will  be  computed  op  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee.  T 

f.  The  total  productioa 
counted  for  a  unit  will  a 
and  appraised  producticj 

(1)  Mature  dry  edible] 

(a)  Which  otherwise  ii 

quality  adiustment  will  I       

percent  for  each  .1  percentage  point  of 
moisture  in  excess  of  laio  percent: 

(b)  Of  the  classes  of  piea  and  medium  white 
with  a  pick  in  excess  of  14  percent  due  to 
insurable  causes  and  of  any  other  classes 
which,  due  to  insurable  causes,  does  not 
grade  No.  2  or  better,  in  accordance  with  the 
Official  United  States  Cj-ain  Standards,  wiU 
be  adjusted  by  multiplying  the  number  of 
pounds  of  such  beans  by  the  conversion 
factor  designated  by  th^  actuarial  table  for 
the  applicable  grade  or  pick;  or 

(c)  Which,  due  to  insii^ble  causes,  does 
not  meet  any  U.S.  Grade  or  pick  shown  in  the 
actuarial  table,  or  woul4  not  meet  these 
requirements  if  properly  handled,  or  if  a 
conversion  factor  is  not  designated  by  the 
actuarial  table,  any  matiire  beans  which  do 


I  (in  pounds)  to  be 
ichide  all  harvested 

ean  production: 

I  not  eligible  for 

!  reduced  .12 


not  grade  Na  2  or  better  in  accordance  with 
the  Office  United  States  Grain  Standards. 
will  be  adjusted  by: 

(i)  Dividing  the  value  per  hundredweight  of 
such  beans  by  the  price  per  himdredweight  of 
U.S.  No.  2  beans  (except  that  for  the  classes 
of  pea  and  medium  while,  the  price  will  be 
the  local  market  price  per  himdredweight  for 
these  classes  with  a  4  percent  pick);  and 

(ii)  Multiplying  the  result  by  the  number  of 
pounds  of  such  beans. 
The  applicable  price  for  No.  2  beans  will  be 
the  local  market  price  on  the  eariier  of  the 
day  the  loss  is  adjusted  or  the  day  such 
beans  were  sold. 

(2)  Appraised  production  to  be  coimted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  bean  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  appraised  production  on 
imharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
beans  becomes  general  in  the  coimty  and 
reappraised  by  us; 

(b)  Further  damage  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(4)  The  amount  of  production  of  any 
unharvested  beans  may  be  determined  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(5]  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  beans  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire." 

g.  A  replanting  payment  may  be  made  on 
any  insured  beans  replanted  after  we  have 
given  consent  and  the  acreage  replanted  is  at 
least  the  lesser  of  20  acres  or  20  percent  of 
the  insured  acreage  for  the  imit  as 
determined  on  the  final  planting  date. 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee: 

(b)  Initially  planted  prior  to  the  date 
established  by  the  actuarial  table;  or 

(c)  On  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting  but 
will  not  exceed  the  product  obtained  by 
multiplying  100  pounds  times  the  price 
election,  times  your  share. 

If  the  information  reported  by  you  results  in  a 
lower  premium  than  the  actual  premium 
determined  to  be  due,  the  replanting  payment 
will  be  reduced  proportionately. 

h.  You  must  not  abandon  any  acreage  to  us. 

i.  You  may  not  sue  us  unless  you  have 
complied  with  all  pohcy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C  lS08(c).  You  must  bring  suit  within  12 


months  of  the  date  notice  of  denial  is 
received  by  you. 

j.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  enby  of  a  final  judgment 
agaiiut  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  frtim  and  including  the 
01st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim 
form,  if  the  reason  for  our  failure  to  timely 
pay  is  not  due  to  your  failure  to  provide 
information  or  other  material  necessary  for 
the  computation  or  payment  of  the  indenmity. 
The  interest  rate  will  be  that  estabUshed  by 
the  Secretary  of  the  Treasury  under  Section 
12  of  the  Conti'act  Dispute  Act  of  1978  (41 
U.S.C  611),  and  published  in  the  Federal 
Rflgiatn  semiannually  on  or  about  January  1 
and  ]uly  1.  The  interest  rate  to  be  paid  on  any 
indemnity  will  vary  with  the  rate  announced 
by  the  Secretary  of  the  Treasury. 

k.  If  you  die,  disappear,  or  are  judidaUy 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  beans  are  planted  for  any 
crop  year,  cmy  indemnity  will  be  paid  to  the 
persons  determined  to  bieneficially  entitled 
thereto. 

I.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 

(2)  By  which  the  loss  fit>m  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount  of 
loss  from  fire  will  be  the  difference  between 
the  fair  market  value  of  the  production  on  the 
unit  before  the  fire  and  after  the  fire. 

10.  Concealment  or  Fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract  Such  voidance  %vill 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

II.  Transfer  of  Right  to  Indemnity  on 
Insured  Share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  roust  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  yo»ir 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  Indemnity. 

You  may  assign  to  another  party  your  ri^t 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  approval.  The  assignee  will 
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have  the  right  to  submit  the  Iom  notices  and 
forms  required  by  the  contract 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  horn  someone  other  than  us, 
you  mast  do  all  you  can  to  preserve  any  such 
right  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14  Records  and  Access  to  Farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
beans  produced  on  each  unit,  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply, 
assignment  of  production  to  units  by  us,  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  aooeas  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract 

15.  Life  of  Contract  Cancellation  and 
Termination. 

a.  This  contract  will  be  in  efiect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  ba 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  lor  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  die 
cancellation  date  preceding  such  cxap  year. 

c.  Ninety  days  prior  to  the  cancellation 
date  for  any  crop  year  you  must: 

(1)  Furnish  to  the  Corporation,  satisfactory 
production  records  for  the  previous  crop  year 
or  the  contract  will  be  canceled  for  the 
subsequent  crop  year  or 

(2)  ^low  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  such  as  fire, 
flood  or  other  natural  disaster.  (If  this 
subsection  (2]  appUes,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

You  may  furnish  the  records  required  by  this 
section  for  any  crop  year  at  least  90  days 
prior  to  the  crop  year's  cancellation  date. 
Your  election  of  this  option  will  result  in  the 
inclusion  of  that  crop  year's  production 
information  in  the  next  crop  year's  yield 
guarantee. 

d.  This  contract  will  terminate  as  to  any 
crop  jrear  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  pajrment  of  the 
amount  due  if  deducted  from: 

(1)  An  indemnity  will  be  the  date  you  sign 
the  claim;  or 

(2)  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  tennination  dates 
are: 


ttiS. 

C«--««2j.*-n-on 

COiuwSl 

MtothSI. 

Alnah^f*^ 

J^MStS. 

f.  If  you  die  or  are  Judicially  declared 
incompetent  or  if  you  are  an  entity  odier 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  %irill  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  tlutjugh  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
ire  insured  joindy,  death  of  one  of  the  , 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  the  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract 

17.  Meaning  of  Terms. 

For  the  purposes  of  dry  bean  crop 
insurance: 

a.  "Actuarial  table"  means  die  forms  and 
rdated  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  ndiich 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  infonnation 
regarding  dry  bean  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c  "County"  means:  (1)  The  county  shown 
on  the  application; 

(2)  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table;  and 

(3)  Any  land  identified  by  an  ASCS  farm 
serial  number  for  the  county  but  physically 
located  in  another  county. 

d.  "Crop  year"  means  the  period  within 
which  the  beans  are  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  beans  are  normally  harvested. 

e.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  beans  on  the  unit 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

i.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust  or  oUter  legal  entity,  and  wherever 
applicable,  a  State,  a  poUtical  subdivision  of 
a  State,  or  any  agency  diereof. 


j.  "Pick"  means  the  percentage,  on  a  weight 
basis,  of  the  defects  such  as  splits,  damaged 
(including  discolored)  beans,  contrasting 
classes,  and  foreign  material  remaining  in  the 
beans  after  dockage  has  been  removad  by  the 
proper  as«  of  screens  or  sieves. 

k.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  dry  beans. 

I.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
appUcation  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  yon  or 
designated  by  us. 

m.  Tenant"  means  a  person  wbo  rents 
land  from  another  person  for  a  share  of  the 
beans  or  a  share  of  the  proceeds  diaefrora. 

n.  "Unit"  means  all  instuvble  acreage  of 
either  dry  edible  beans  or  bosh  varieties  of 
garden  seed  beans  in  the  county  on  the  date 
of  planting  for  the  crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  beans  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  ofiice.  Units  will  be 
detennined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  to  ctmform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

la  Descriptive  Headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meanmg  of  any 
provisions  of  the  contract 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  <x  appeal  those 
determinations  in  aooordanoe  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  yon 
must  be  in  writing  and  received  by  your 
service  office  within  die  designated  time 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  tvritten  notice. 

Done  in  Washington.  DC  on  October  8, 
1985. 
Edward  Hews, 

Acting  MonQger,  fydsndCTop  buvrmcB 

Corporation. 

[FROoc  28880  Filed  12-2-85;  8:45  am] 
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Foceign  AQriculturai  Service 

7  CFR  Part  1544^ 

Emergency  Rel(Bf  From  Certain 
Perishable  Protiucts  Imported  From 


Foreign  Agricultural  Service. 


USDA. 

ACTION:  Fmal  1 


ru  e;  correction. 


n  This  (  ocument  corrects  a 
final  rule  pertaiquig  to  emergency  relief 
from  increased,  kijurious  imports  of 
certain  perishable  products  from  Israel 
entering  the  United  States  at  a  reduced 
rate  of  duty  or  daty-free  pursuant  to  a 
trade  agreement jbetween  the  United 
States  and  Israel  It  corrects  "Subpart 
B— Emergency  Rslief  From  certain 
Perishable  Products  Imported  From 
Israel"  with  regard  to  the  authority 
citation  for  Subpart  B. 
FOR  FURTHER  INFORMATION  CONTACT 
Lyie  Sebranek  (2p2)  382-1289. 

Correction 

In  FH  Doc.  85-^5804  beginning  on  page 
43691  in  the  issus  of  Tuesday,  October 
29, 1985,  in  the  middle  column  of  page 
43692,  item  numper  1  is  corrected  to 
read  as  follows: 

1.  The  authority  citation  for  Subpart  B 
and  a  cross  reference  are  added  to  read 
as  follows: 

AudMrity:  Sec.  4*4, 
3016,  as  amended  (  9 
U.S.C301. 


I,  Pub.  L  98-573, 98  Stat 
U.S.C  2112  note];  5 


Cross  Referent  e:  For  U.S. 
International  Trape  Commission 
regulations  concerning  investigations  of 
import  injury  and  ^e  rules  pertaining  to 
the  filing  of  a  Sedtion  201  petition,  see  19 
CFR  Part  206. 

Issued  at 
November  1985. 
Lao  V.  Mayer, 
Acting  Administiaipr, 
[PR  Doc.  85-28705 

I  COOC  S410-10W 


Washii  gton.  DC  this  2l8t  day  of 
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FEDERAL  RESEltVE  SYSTEM 

12  CFR  Part  227 

[R«g.AA] 

Unfair  or  Decep^  Acts  or  Practices; 
leeuanee  of  StirfnSuidellnee  on  the 
Credtt  Practices  Rule 

r 

Correction 


In  FR  Doc  85-i  8982 
47036  in  the  issue 
November  14, 19$5 
corrections: 


beginning  on  page 
of  Thursday, 
i,  make  the  following 


1.  Oa  page  47036,  third  column, 
fifteenth  line  from  the  bottom.  "Section 
13(f)"  should  have  read  "Section  18(f)". 

2.  On  page  47039,  second  column. 
under  the  heading  for  "Household 
Goods",  third  paragraph.  "Ql2(b)-2" 
should  have  read  "Ql2(d)-2". 

3.  On  page  47040.  second  column, 
tenth  line.  "15  U.S.C."  should  have  read 
"15  U.S.C.  1693". 

4.  On  page  47042,  second  column,  fifth 
paragraph,  second  line  from  the  bottom, 
insert  the  word  "not"  between  '*would" 
and  "be". 

SaUNQCOOC  1506-01^ 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  564 

[Na  85-1069] 

Federal  Savings  and  Loan  Insurance 
Corporation;  Settlement  of  insurance; 
Reconsideration  Procedures 

Dated:  November  22, 1985. 
agency:  Federal  Home  Loan  Bank 
Board. 
action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC"  or  "Corporation"), 
is  amending  its  regulations  concerning 
the  settiement  of  insurance  on  accounts 
in  insured  institutions  in  default.  The 
amendments  are  intended  to  clarify  and 
increase  the  efficiency  of  the  current 
procedures  under  which  a  holder  of  such 
an  account  may  obtain  agency 
reconsideration  of  a  determination  that 
all  or  a  portion  of  such  an  accoimt  is 
uninsured. 
EFFECTIVE  DATE:  November  29, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  L  Richardson,  Attorney,  (202- 
377-6432),  or  Christina  M.  Gathiso. 
Attorney,  (202-377-7240),  Office  of 
General  Counsel,  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  NW.. 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  405(b)  of  the  National  Housing 
Act.  the  Corporation  is  authorized,  in 
the  event  of  a  default  by  an  institution 
the  accounts  of  which  are  insured  by  the 
Corporation  ("insured  institution"),  to 
make  payment  of  insurance  on  accounts 
and  to  require  the  filing  of  proofs  of 
claims  prior  to  paying  insurance.  12 
U.S.C.  1728(b)  (1982).  Section  564.1  of  the 
Insurance  Regulations  provides  that,  in 
the  event  of  a  default  by  an  insured 
institution,  the  Corporation  shall 
determine  from  the  books  and  records  of 
the  institution  or  otherwise  the  insured 
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members  of  the  institution  and  the 
amount  of  each  insured  member's 
account(8),  and  shall  give  each  insured 
member  notice  of  the  tiine  and  place  of 
payment  of  insurance  on  accoimts.  12 
CFR  564.1(a)  (1985).  The  Board,  as 
operating  head  of  the  Corporation,  has 
delegated  on  a  case-by-case  basis  the 
authority  to  settle  and  pay  insurance,  in 
accordance  with  section  405  of  the 
National  Housing  Act  and  its 
implementing  regiilations,  to  the 
Director,  Deputy  Director,  an  Associate 
Director,  or  the  Director  of  the  Insurance 
Division,  Office  of  the  FSLIC. 

Section  405(b)  of  the  National  Housing 
Act  neither  precludes  reconsideration 
by  the  agency  of  such  insurance 
determinations  nor  provides  a  formal 
mechanism  for  such  reconsideration. 
However,  due  to  an  increase  in  the 
number  of  inquiries  by  accountholders 
as  to  the  availability  of  administrative 
review  of  insurance  determinations,  the 
Board  adopted  formal  reconsideration 
procedures.  See  12  CFR  564.1(d)  (1985). 

On  Ai5ril  17, 1985,  the  Board  proposed 
a  rule  which  would  clarify  and 
streamline  the  insurance 
reconsideration  procedures,  the  initial 
determination  procedures,  and  the 
interrelationship  between  these  two 
steps  in  the  insurance  claims 
determinations  process.  See  50  FR  19030 
(May  6, 1985).  This  action  was  taken  as 
a  result  of  the  Board  having  become 
aware  of  administrative  difficulties 
inherent  in  the  reconsideration 
procedures  and  that  considerable 
confusion  existed  on  the  part  of 
accountholders  with  respect  to  the 
procedures.  Specifically,  accountholders 
had  expressed  confusion  concerning  the 
purpose,  intent  and  practical 
application  of  the  reconsideration 
procedures  and  the  effect  of  such 
procedures  upon  the  procedures  used  by 
the  Corporation  in  reaching  insiuance 
determinations.  As  a  result  of  this 
confusion,  the  efficiency  of  the 
reconsideration  procedures  had 
significantiy  decreased. 

The  Board  received  three  public 
comments  in  response  to  the  proposed 
rule.  Of  these  comments,  two  were  from 
insured  institutions  and  one  was  from  a 
thrift  industry  trade  association.  All  of 
the  commenters  expressed  support  for 
the  proposed  rule  change. 

A  few  minor  modifications  to  the 
proposed  rule,  however,  were  suggested 
by  the  commenters,  including 
modifications  to  the  time  limits  for  filing 
supplemental  information  set  forth  in 
the  proposal.  As  discussed  further 
below,  the  Board,  after  considering 
these  comments,  has  decided  to  finally 
adopt  the  time  limits  applicable  to 
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supplemental  infonnattoD  in  ««wfii4iwl 
fonn. 

One  commenter  also  advocated 
includiog  in  the  final  rule  a  stateraent 
indicating  that  insured  acoounts  «vlikh 
were  not  in  excess  of  (100,000  and  were 
not  aabject  to  dispute  would  be  paid 
within  30  days  (or  within  another 
specific  time  fi-ame).  Althou^  the  Board 
realizes  the  desirability  of  audi  a 
provision  fix>m  an  accoundioiderfl' 
perspective,  pursuant  to  section  405(a] 
of  tlu  National  Housing  Act  the 
Corporation  is  required  to  make 
payments  on  insured  accounts  "as  toon 
as  possible" — not  within  30  or  60  d^yt, 
12  U.S.C  1728(b)  (1962).  In  this  regard, 
the  Board  notes  that,  following  the 
default  of  two  institutions  recently.  72% 
of  the  total  dollar  amount  of  claims 
outstanding  in  each  insured  institution 
were  settled  and  paid  within  2  weeks 
from  the  date  of  default  In  these 
circumstances,  the  Board  believes  it  is 
unnecessary  and  inappropriate  to  set  a 
specific  time  limit  in  which  claims  must 
biepaid. 

Finally,  one  commenter  suggested  diat 
the  Corporation  outline  the  procedures 
for  reconsideration  and  distribute  the 
procedures  directly  to  accountholders 
upon  notification  that  all  or  a  portion  of 
their  accounts  are  uninsured.  Hiis 
commenter  maintained  that  the  Board's 
attempt  to  eliminate  confusion  among 
accountholders  would  be  more  efEscdve 
if  the  procedures  were  comnmnlcated 
directly  to  accoimtholders.  However,  in 
view  (k  the  fact  that  the  procedures  for 
submitting  requests  for  reconsideration 
win  be  set  forth  in  the  regulation,  which 
is  publicly  available,  and  that 
accountholders  will  be  informed  of  their 
right  to  file  for  reconsideration  in  the 
initial  determination,  with  reference  to 
the  relevant  regulation,  the  Board  finds 
that  any  additional  notice  is 
unnecessary. 

After  reviewing  the  conunents,  which 
are  discussed  more  fully  below,  and 
considering  other  available  information, 
the  Board  has  determined  to  adopt  the 
regulation  substantially  as  proposed, 
with  modifications  as  described. 

Descriptiaa  of  Final  Ruh 

1.  General  .^   , 

The  proposed  amendments  to 
{  5e4.1(dXl)  and  (2)  clarified  that 
determinations  on  reconsideration  of 
initial  determinations,  and  not  initial 
determinations,  constitute  fined  agency 
action  on  insurance  claims.  The 
proposal  also  provided  that  fhe  failure 
of  an  accountholder  to  file  a  request  for 
reconsideration  of  an  initial 
determination  constitutes  an  acceptance 
by  the  accountholder  of  the  initial 


determinatian.  Hie  proposal  butiier 
panted  the  Director  of  the  0£Bce  d  dM 
FSUC  C'Director")  the  authority  to 
delegate  audiority  to  make 
detenninations  on  insurance  of  acooonts 
to  a  designwe.  No  oomments  ware 
received  which  addressed  these 
provisions  of  the  proposed  role.  The 
Board  believes  these  changes  will 
heighten  efficiency  by  promoting  better 
understanding  by  accountholders  of  the 
reconsideration  procedures  aiKl 
streamlining  the  Board's  administrative 
laocessing  of  appeals.  The  Board 
therefore  i»  adopting  these  provisions  as 
proposed. 

2.  Request  for  Reconaideration 

The  proposal  would  change  the 
current  requirement  that  a  request  for 
reconsideration  must  be  filed  within  60 
days  61  receipt  of  an  inhial 
determination  to  within  60  days  of  the 
ismtance  of  an  initial  determination  (ta, 
the  date  indicated  on  the  letter  or 
meosorandum  constituting  the  initial 
detennination).  One  commenter 
expressed  concern  that  thisthange 
would  decrease  the  amount  of  time  that 
an  accotmtholder  has  to  contest  an 
initial  detennination,  and  recommended 
retaining  the  current  rule. 

The  Board  believes  that  this  change 
will  significandy  increase  the  efficiency 
«rf  the  appeals  |m>oess  by  oiabling  the 
Corporation  to  detennine  more  r«idily 
the  expiration  date  for  filing  a  request 
for  reconsideration.  The  Board  fivtfaer 
finds  diat  60  days,  inclusive  of  mailing 
time,  provides  ample  time  for  the 
accounftolder  to  file  a  reconsida-ation 
request  The  Board  has  tlnrefore 
adopted  this  provision  as  proposed. 

The  Board  is  also  adopting  without 
change  proposed  amemhnents  which 
require  the  accoundiolder  to  provide 
specific  information  and  documents  in 
support  of  the  request  fo 
reconsideration.  Under'the  proposed 
and  final  amendments,  the 
accountht^er  must  provide  a  stetement 
of  the  facts  on  whidi  the  claim  for 
insurance  is  based  and  a  stetement  of 
objections  to  the  initial  determinatian 
and  the  alleged  error  in  the 
determination.  Additionally,  the 
aocountholder'must  provide  copies  of 
records  and  specifically  identify  the 
facts  and  matters  relied  upon  in  seeking 
a  reconsideration.  The  Board  believes 
that  this  provision  will  increase  the 
efficient  use  of  staff  resources  and  result 
in  more  zpeeAj  resoluti<Hi  of  daims. 

The  iHXjposal  also  indnded  a 
provision  authorizing  the  Director  to 
require,  within  a  spedfiad  period  of 
time,  that  the  aocounthdder  submit 
additional  informatton  in  support  of  the 
request  This  provision  required  the 


aoooontholder  to  provide  the 
ssyplementary  information  within  90 
days  from  the  date  of  issufmce  of  the 
written  request  for  information.  Two 
ooeoBeirters  axgued  Aat  dw  30-day 
period  was  too  restrictive  and 
recommended  that  the  period  for 
submission  of  informatimi  in  response  to 
the  Director's  request  shoidd  be 
extended  to  60  days.  One  commenter 
argaed  tiiat  die  SO^ay  period  was  too 
short  because  requests  for 
siq>plementary  infonnation  may  invoHre 
timeKwnsuming  record  searches  and 
consttltetiotts  with  divisions  or  affiliates 
of  coiporate  accountholders. 
Additionally,  both  oommenters  noted 
&at  Ae  making  time  involvad  (tiut  is. 
mailing  the  written  request  to  tfie 
accountholder  and  maiHug  the  requested 
information  to  tiie  Corporation]  could 
substantially  reduce  the  time  allowed  to 
provide  supplementary  information. 

The  Boaid  believes  that  these 
concerns  are  well-founded  and  has 
therefore  provided  a  45-day  time  period 
for  submission  of  supplementary 
information  in  the  final  rule.  The  Board 
believes  that  a  45-day  time  period  will 
allow  accoimtholders  ampla&ne  to 
provide  supplementary  ii^rraation.  fai 
addition,  the  Board  believes  that  an 
extension  of  this  period  for  submission 
of  additional  information  will  not 
adversely  aSect  the  Corporation's 
ability  to  expeditiously  resolve 
insurance  aiq>eals. 

Tlie  Board  also  has  determined  to 
modify  the  proposed  amendmoit  to 
extend  the  period  during  which  the 
Director  may  require  additional 
information  from  the  accountholdar,  The 
proposal  provided  that  the  Director 
could  request  such  information  within  30 
days  of  the  date  of  recent  of  the  request 
for  reconsideration.  The  proposed  and 
final  amendment  however,  perraite  aa 
accountholder  to  voluntarily  amend  or 
supplement  iU  reconsideration  request 
within  60  days  from  the  date  of  the 
Corporation's  receipt  of  the  request 
Thitt,  the  Board  believes  that  for 
puiposes  of  consistency  and  simplicity, 
the  CorpcRetion  also  should  have  60 
days  from  die  date  of  receipt  of  the 
reconsideratton  request  to  require 
additional  infonnation  from  the 
accounthoUer.  The  Board  believes  that 
this  modification  will  not  adversely 
affect  die  acooontholder  because  under 
both  the  proposed  and  final  regnlatiaos, 
the  Corporation  cannot  grant  m  deny 
the  reconsideration  request  mtil  the 
time  period  during  whidi  the 
accoimtholder  may  voluntarily  amend  or 
supplement  its  request  expires. 

Tlte  proposal  fiadier  provided  diet,  in 
the  event  die  Cotporation  failed  to  grant 
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or  deny  an  accoun^iolder's  request  for 
reconsideration  within  60  days  £rom  the 
last  day  on  which  ^n  accountholder 
mi^t  amend,  supplement  or  submit 
additional  informanon  to  its  request  for 
reconsideration,  the  request  for 
reconsideration  wcjuld  be  deemed  to  be 
denied.  One  commtnter  objected,  to  this 
provision,  contendfig  that  denials  of 
requests  for  reconsideration  should  be 
accompanied  by  a  Written  statement  in 
order  to  promote  confidence  and 
understanding  amotig  depositors.  This 
commenter  also  aisued  that  the 
accountholder  should  not  have  to  bear 
the  consequences  if  the  Corporation  is 
unable  to  adequately  consider  and 
evaluate  requests  far  reconsideration  in 
a  timely  fashion.     | 

The  Board  has  taken  these  comments 
into  consideration  and  has  determined 
that  this  provision  should  not  be 
modified.  This  provision  was  initially 
included  for  the  beqefit  of 
accountholders  and  is  intended  to 
address  the  exceptional  situation  where, 
due  to  a  large  voluiie  of  requests  for 
reconsideration  filefl,  a  determination 
with  regard  to  an  acjcountholder's 
request  is  not  made]  within  the 
prescribed  time  period.  Because  the 
failure  of  the  Director  to  act  within  the 
specified  time  fram^  constitutes  a  final 
agency  action  for  purposes  of  judicial 
review,  the  accountholder  would  than 
be  able  to  seek  imniediate  judicial 
review.  | 

The  Board  also  bilieves  that  the 
provision  is  fair  to  tne  accountholder 
because  the  accountholder  will  be 
advised  of  the  reasdns  that  insurance 
coverage  was  denied  in  the  initial 
determination.  The  Board  notes  that  the 
Corporation  will  acknowledge  receipt  in 
writing,  of  the  accoiintholder's  request 
for  reconsideration.  The  Board  believes 
that  such  acknowIeJlgment  will  provide 
the  accountholder  tnth  notice  of  the 
date  on  which  the  6^ay  period  will 
expire.  The  Board  h^s  therefore  adopted 
the  provision  as  proposed. 

The  proposal  alsol  provided  that  an 
accountholder's  failure  to  file  a  request 
for  reconsideration  would  be  deemed  to 
be  a  waiver  of  any  qbjection  to  the 
initial  determinatioil.  Similarly,  the 
proposal  deemed  an  accountholder's 
failure  in  its  requesofor  reconsideration 
to  object  to  a  part  of  the  initial 
determination  to  be  la  waiver  of  any 
objection  to  that  paA  of  the  initial 
determination.  The  Board  received  no 
comments  opposed  o  these 


amendments,  and  is 


provisions  as  propoi  led. 

3.  Determination  on  Reconsideration 

The  proposed  am(  ndments  extended 
the  time  period  for  t  le  Director's 


adopting  these 


issuance  of  a  determination  on 
reconsideration  from  90  to  180  days  bom 
the  date  the  request  for  reconsideration 
was  granted.  The  proposal  further 
provided  that  the  Director's  failure  to 
issue  a  written  determination  within  the 
allotted  time  period  would  be  deemed  to 
constitute  a  denial  of  the 
reconsideration  claim.  One  commenter 
objected  to  this  provision  of  the  rule, 
claiming  that  an  accountholder  should 
be  entitied  to  receive  a  written 
determination  containing  the  reasons  for 
the  denial  of  the  reconsideration  claim. 

It  is  the  view  of  the  Board  that  the 
proposed  provision  will  best  serve  its 
dual  goals  of  settling  accountholder's 
claims  fairly  and  as  expeditiously  as 
possible.  Further,  by  setting  a  specific 
time  in  which  a  determination  must  be 
made,  the  proposed  amendment  allows 
accountholders  to  more  readily  seek 
judicial  review  of  a  decision.  In 
addition,  the  initial  determination  will 
provide  the  accountholder  with  the 
basis  for  denial  of  insuremce  coverage. 
For  these  reasons,  the  Board  is  adopting 
this  provision  as  proposed. 

4.  Judicial  Review 

The  proposed  amendments  added  a 
new  section  to  the  Insurance 
Regulations  concerning  judicial  review 
of  final  insurance  determinations.  The 
proposal  provided  that  an  accountholder 
may  seek  judicial  review  of  any 
determination  on  reconsideration  issued 
by  the  Director  under  paragraph  (d](4) 
or  of  any  initial  determination  if  the 
accountholder  filed  a  request  for 
reconsideration  and  such  request  was 
denied  pursuant  to  paragraph 
(d)(3)(iii)(c).  The  proposal  further 
provided  that  an  initial  determination, 
which  was  not  the  subject  of  a  request 
for  reconsideration,  does  not  constitute 
a  final  agency  action  for  purposes  of 
seeking  judicial  review.  Thus,  the 
proposal  treated  an  accountholder's 
failure  to  file  a  request  for 
reconsideration  as  a  waiver  of  any 
objections  to  the  initial  determination 
and  consequentiy  deemed  the 
accountholder  to  have  accepted  the 
initial  determination.  The  Board 
received  no  comments  concerning  this 
section  of  the  proposal  and  is  therefore 
adopting  the  section  as  proposed. 

5.  Effective  Date 

The  Board  has  determined  that 
observation  of  the  30-day  delay  of 
effective  date  following  publication  of 
the  regulation  pursuant  to  5  U.S.C. 
553(d)  and  12  CFR  508.14  is  unnecessary 
because  the  amendments  pertain  to 
internal  agency  procedures  cmd  are 
basically  technical  in  nature.  The  Board 
believes  that  immediate  implementation 


of  the  rule  would  not  adversely  affect 
accountholdera  at  insured  institutions  in 
default  because  accountholders  would 
still  have  the  same  period  of  time  in 
which  to  file  a  request  for 
reconsiderat^n.  Immediate 
implementation  of  the  rule  will  in  fact 
benefit  accountholders  by  setting  forth 
procedures  for  submission  of  additional 
information  and  for  amendment  and 
supplementation  of  requests  for 
reconsideration  which  are  not  set  forth 
in  the  current  rule.  The  Board  further 
believes  that  the  amendment,  by 
eliminating  the  confusion  that  exists 
with  regard  to  the  ciurent  procedures, 
will  heighten  the  efficiency  of  the 
reconsideration  process  and  provide  for 
speedier  resolution  of  claims.  The  Board 
also  notes  that  the  purpose  of  some  of 
the  amendments  is  to  codify  policies 
and  procedures  that  have  been  followed 
by  the  Board  in  reaching  determinations 
on  requests  for  reconsideration.  Finally, 
the  board  notes  that  all  comments 
received  in  response  to  the  rule, 
although  few  in  number,  expressed 
support  for  the  rule. 

lie  Board  has  therefore  deterinined 
to  apply  the  rule  to  all  requests  for 
reconsideration  filed  on  or  after 
November  29, 1985,  the  effective  date  of 
the  final  rule.  With  respect  to  requests 
for  reconsideration  filed  with  the 
Director  prior  to  November  29, 1985,  but 
regarding  which  a  determination  has  not 
been  issued  as  of  that  date,  such 
requests  shall  be  deemed  to  have  been 
filed  on  November  29, 1985,  and  the  new 
procedures  shall  apply  to  such  requests. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  Pub.  L  No.  96-354,  94 
Stat  1164  (1980),  the  Board  is  providing 
the  following  regulatory  flexibility 
analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  "SUPPLEMENTARY  INFORMATION" 
regarding  the  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
"SUPPLEMENTARY  INFORMATION" 

regarding  the  rule. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  'The  Board  is  not  aware  of  any 
alternatives  to  the  proposal  and  no 
alternatives  were  offered  by 
conmientera. 

List  of  Subjects  in  12  CFR  Part  564 

Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  564, 
Subchapter  D.  Chapter  V  of  Titie  12  of 
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the  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINQS  AND 
LOAN  INSURANCE  CORPORATION 

PART  564— SETTLEMENT  OF 
INSURANCE 

1.  The  authority  for  12  CFR  Part  564 
continues  to  read  as  follows: 

Authority:  Section  308,  Pub  L  96-221;  sees. 
401. 402,  403.  405.  48  Stat  1255. 1257^  1259.  as 
amended;  12  U.S.C  1724, 1725, 1728. 1728; 
Reorg.  Plan  No.  3  of  1947, 12  FR  4981.  3  CFR, 
1943-48  Comp..  p.  1071 

2.  Amend  paragraph  (d)  of  {  564.1  as 
follows: 

Amend  paragraph  (d)(1)  by  inserting 
"initial"  between  the  words  "make"  and 
"determinations"  in  the  first  sentence, 
inserting  "or  his  orher  designee" 
between  "Corporation"  and 
("Director")",  "made"  between 
"determinations"  and  "by"  in  the  second 
sentence,  and  removing  the  third 
sentence  in  its  entirety; 

Amend  paragraph  (d)(2)  by 
substituting  "Initial  determination"  for 
"Determination  by  the  Director  of  the 
Insurance  Division"  in  the  heading, 
inserting  "initial"  between  the  words 
"such"  and  "determination"  in  the  first 
sentence,  and  removing  the  last 
sentence  and  substituting  the  following 
sentence  therefore:  "  •  *  'Failure  of  ^e 
accountholder  to  fUe  with  the  Director  a 
request  for  reconsideration  pursuant  to 
paragraph  (d)(3)  of  this  section  shall  be 
deemed  to  constitute  acceptance  of  the 
initial  determination  by  the 
accountholder." 

Revise  paragraphs  (d)(3)  and  (d)(4)  as 
set  forth  below;  and  add  new 
paragraphs  (d)(5),  and  (d)(e)  and  (d)(7) 
as  set  forth  below: 

§564.1    Setttement  of  Insurenee  upon 
default 


(d)  Processing  of  insurance  claims. 

(3)  Request  for  reconsideration — (i) 
Time  for  filing.  Within  60  days  after 
issuance  of  an  initial  determination  by 
the  Director  of  the  Insurance  Division 
that  all  of  a  portion  of  an 
accountholder's  account  is  uninsured, 
such  accountholder  may  obtain 
reconsideration  of  the  initial 
determination  by  filing  with  the  Director 
a  written  request  for  reconsideration. 

(ii)  Content  of  request.  Any  request  for 
reconsideration  must  include: 

(a)  A  statement  of  the  facts  on  which 
the  claim  for  insurance  is  based; 

[b)  A  statement  of  the  basis  for  the 
initial  determination  to  which  the 


accotmtholder  objects  and  the  alleged 
error  in  such  determination,  including 
citations  to  applicable  statutes  and 
regulations 

(c)  Copies  of  the  accountholder's 
records,  maintained  in  good  faith  and  in 
the  ordinary  course  of  business,  which 
support  the  accountholder's  claim  for 
insurance; 

{d\  A  separate  indentification  and 
statement  of  all  facts  and  matters  relied 
upon  by  the  accountholder  seeking 
reconsideration  which  were  not 
previously  provided  to  the  Director  of 
the  Insurance  Division,  together  with  all 
records  maintained  in  good  faith  and  in 
the  ordinary  course  of  business  which 
support  the  accountholder's  claim  for 
insurance,  in  the  event  that 
reconsideration  is  sought  based  on 
matters  not  available  for  consideration 
by  the  Director  of  the  Insurance  Division 
at  the  time  of  the  issuance  of  the  initial 
determination. 

(iii)  Procedures'for  review  of  request 
[a]  Within  60  days  of  the  date  of  the 
Director's  receipt  of  a  request  for 
reconsideration,  the  Director  may 
request  in  writing  that  the  accountholder 
submit  additional  facts  and  records  in 
support  of  its  request  If  additional 
information  is  requested  by  the  Director, 
the  accountholder  shall  have  45  days 
fi^m  the  date  of  issuance  of  such  written 
request  to  provide  such  additional 
information.  Failure  by  the 
accountholder  to  provide  such 
additional  information  may,  as 
determined  solely  by  the  Director,  result 
in  denial  of  the  accountholder's  request 
that  the  initial  determination  be 
reconsidered. 

[b)  Within  60  days  from  the  date  of 
the  Director's  receipt  of  a  request  for 
reconsideration,  the  accoimtholder  may 
amend  or  supplement  the  request  in 
writing.  In  the  event  that  the 
accountholder  does  amend  or 
supplement  the  request,  the  provisions 
of  paragraph  (d)(3](iii]  [a)  of  this  section 
with  respect  to  requests  for  additional 
information  and  responses  to  such 
requests  shall  apply  with  equal  force  to 
any  such  amendment  or  supplement  to  a 
request. 

(c)  Within  60  days  from  the  last  day 
on  which  an  accountholder  may  either 
amend  or  supplement  the  request 
pivsuant  to  paragraph  (d)(3)(iii)  [b]  of 
this  section  or  submit  additional 
information  to  the  Director  pursuant  to 
paragraphs  (d](3)(iii)(a)and  [b], 
whichever  is  later  in  time,  the  Director 
shall  in  writing  either  grant  or  deny  the 
accountholder's  request  that  the  initial 
determination  be  reconsidered.  In  the 
event  that  the  Director  fails  to  grant  or 


deny  the  accountholder's  request  within 
such  eo-day  period,  the  request  shall  be 
deemed  to  be  denied  for  purposes  of 
paragraph  (d)(5)  of  this  section. 

(iv)  Failure  to  file  request  results  in 
waiver — (o)  Complete  waiver.  If  an 
accountholder  does  not  file  a  request  for 
reconsideration  within  the  time 
permitted  under  this  section,  any 
objection  to  the  initial  determination  by 
the  accountholder  is  waived. 

[b)  Partial  waiver.  If  an  accountholder 
does  not  object  to  a  part  of  an  initial 
determination  in  its  request  for 
reconsideration  within  the  time 
permitted  under  this  section,  any 
objection  by  the  accountholder  to  that 
part  of  the  initial  determination  is 
waived. 

(4)  Determination  on  reconsideration, 
(i)  Within  180  days  from  the  date  of  the 
Directors'  issuance  of  a  grant  of  a 
request  for  reconsideration  imder 
paragraph  (d)(3)(iii)(c),  the  Director  shall 
issue  a  decision  regarding  the  merits  of 
the  accountholder's  claim  for  insurance 
set  forth  in  the  request  for 
reconsideration,  determining  the  extent 
of  the  accountholder's  insurance 
pursuant  to  the  rules  of  this  Part 

(ii)  The  determination  by  the  Director 
on  reconsideration  shall  be  provided  to 
the  accoimtholder  in  writing,  stating  the 
reason(8)  for  the  determination,  and 
shall  constitute  final  agency  action 
regarding  the  accountholder's  claim  for 
insurance. 

(iii)  If  the  Director  determines  that  the 
accountholder  is  entitled  to  the  amount 
of  insurance  claimed  or  a  portion 
thereof,  upon  payment  of  such  insurance 
the  accountholder  shall  promptly 
surrender  to  the  Corporation  the 
certificate  of  claim  in  liquidation 
provided  in  connection  with  the  initial 
determination.  In  the  event  that  the 
Director  determines  that  the 
accountholder  is  only  entitled  to  a 
portion  of  the  amount  of  insurance 
claimed,  upon  the  accountholder's 
surrender  of  such  certificate  a  new 
certificate  of  claim  in  liquidation  will  be 
provided  which  reflects  the  revised 
amount  of  the  iminsured  account. 

(iv)  Failure  by  the  Director  to  issue  a 
determination  on  reconsideration  of  the 
accoimtholder's  claim  for  insurance 
within  the  180-day  period  provided  for 
imder  this  paragraph  (d)(4]  shall  be 
deemed  to  be  a  denial  of  such  claim  for 
purposes  of  paragraph  (d)(5)  of  this 
section. 

(5)  Judicial  review,  (i)  For  purposes  of 
seeking  judicial  review  of  actions  taken 
pursuant  to  this  section,  only  the 
following  actions  shall  constitute  final 


49528       Fader  il  Regirter  /  Vol.  sq  No.  232  /  Tuesday.  December  3.  1885  /  Rule*  and  Regulations 


agency  action  regi  irding  an 
accountholder's  c  aim  for  inaorance: 

[a]  Any  detennpation  on 
reconsideration  iaiiued  by  the  Director 
pursuant  to  paragraph  (d)(4)  of  this 
section; 

{b]  Any  initial  c  etermination  made  by 
the  Director  of  the  Insurance  Division 
pursuant  to  paragi  aph  (dK2)  of  this 
section  which  wai  the  subject  of  a 
request  for  recons  deration  filed  with 
the  Director  by  thf  accountholder,  if 
such  request  had  been  denied  by  the 
Director  pursuant  lo  paragraph 
(d](3)(iii)(c)  of  this  section. 

(ii)  Initial  deten|unations  made  by  the 
Director  of  the  Insiirance  Division 
pursuant  to  paragnph  (dK2)  of  this 
section  which  are  not  the  subject  of 
requests  for  reconsideration  filed  with 
the  Director  pursuit  to  paragraph  (d)(3) 
shall  in  no  event  be  considered  to 
constitute  final  agency  action  regarding 
an  accountholder's  claim  for  insurance 
for  purposes  of  se<  king  judicial  review 
of  such  determinal  ions. 

(iii)  Failure  by  a  i  accountholder  to  file 
a  request  for  recoi  sideration  with 
regard  to  an  initial  determination  to 
which  it  objects  sl^all  constitute  a  filure 
by  the  accountholder  to  exhaust  its 
available  administrative  remedies  and, 
due  to  such  failurej  any  objections  to  the 
initial  determination  shall  be  deemed  to 
be  waived  in  accoidance  with 
paragraph  (d)(3)(iv^  of  this  section  and 
such  initial  determmation  shall  be 
deemed  to  have  been  accepted  by  the 
accountholder  pur^ant  to  paragraph 
(dH2)  of  this  sectio|L 

(6)  Effective  dat^.  The  provisions  of 
this  paragraph  (d)  $hall  apply  to  all 
requests  for  recon^deration  filed  on  or 
after  November  29J 1985.  With  respect  to 
requests  for  reconaderation  filed  with 
the  Director  prior  to  November  29, 1985, 
and  where  a  determination  has  not  been 
issued  as  of  that  d^te,  such  requests 
shall  be  deemed  toihave  been  filed  on 
November  29, 1985,  and  the  procedures 
set  forth  in  this  pamgraph  (d)  shall 
apply. 

(7)  Availability  c  f  reconsideration 
determinations.  The  Corporation  shall 
make  available  to  tie  public  copies  of 
the  Director's  detei  tnination  on 
reconsideration  of  nsurance  claims. 

By  the  Federal  Hoi^e  Loan  Bank  Board 
Jeff  Scoayera, 
Secretary. 
[FR  Doc  8S-28583  Fil^  12-2-85;  8^(5  am] 
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DEPARTyENT  OF  TRANSPORTATION 

FMteral  Aviation  Adminiatration 

14CFRPart71 

(Alrapaea  Docket  No.  SS-ASO-ai] 

Altaration  of  Transition  Area,  Atlanta, 
GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  amendment  alters  the 
Atlanta,  Georgia,  transition  area  by 
lowering  the  floor  of  control  airspace, 
from  1,200  feet  to  700  feet,  in  the  vicinity 
of  Stone  Mountain,  Georgia.  The 
additional  controlled  airspace  is 
required  so  that  aircraft  operating  in  the 
area  may  be  radar  vectored  at  the 
cardinal  altitude  of  3,000  feet  rather  than 
at  the  existing  altitude  of  3,100  feet.  This 
'  will;  be  beneficial  to  Instrument  Flight 
Rule  activities  being  conducted  to  and 
from  DeKalb-Peachtree  Airport. 

EFFECnvc  DATC  0901  GMT,  January  16, 
1986. 

FOR  FUflTHER  INFORMATION  CONTACT: 

Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta.  Georgia  30320;  telephone: 
(404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday.  October  1, 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  increasing  the  size  of  the 
Atlanta,  Georgia,  ta-ansition  area.  This 
action  will  provide  additional  controlled 
airspace  for  use  by  Air  Traffic  Control 
in  radar  vectoring  of  aircraft  in  the 
vicinity  of  Stone  Mountain  and  DeKalb- 
Peachtree  Airport  (49  FR  40036). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Order  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  increases 


the  size  of  the  Atlanta,  Georgia, 
transition  area  and  lowers  the  base  of 
controlled  airspace  in  the  vicinity  of 
Stone  Mountain  from  1.200  to  700  feet 
above  the  surface. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationaly  current.  It 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  aftect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
IHvmulgated.  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace,  Transition 
area. 

Adoption  of  the  Ameofinient 
PART  71-(AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a)  13S4(a),  1510; 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Public  Law  97-449,  January  12, 
1983);  [14  CFR  11.69);  49  CFR  1.47, 

§71.181    [AmwMtod] 

2.  By  amending  §  71.181  as  follows: 
Atlanta,  Gi4— [Amended]. 

By  deleting  the  words  "DeKalb- 
Peachb^e  Airport  (lat.  33*52"30"  N., 
long.  84*18'  10"  W.),"  and  substituting 
from  them  the  words  "DeKalb-Peachtree 
Airport  (lat.  33*52'30"  N^  long.  84*18'06" 
W.);  within  a  6.5  mile  radius  of  Stone 
Mountain  (Iwt  33*48'22"  N.,  long. 
84*08"47'  W.);". 

Issued  in  East  Point.  Georgia,  on  November 
2a  1985. 

Jonathan  Hows, 

Director,  Southern  Region. 

[FR  Doc.  85-28624  Filed  12-2-85;  8:45  am] 
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14CFRPart71 
[Alrspac«Dock«tNo.85-AWA-1]  ' 

Establishment  of  Airport  Radar 
Service  Areas 

Correction 

In  FR  Doc.  85-26149,  beginning  on 
page  45718  in  the  issue  of  Friday, 
November  1, 1985,  make  the  following 
corrections: 

1.  On  page  45718,  in  the  first  column, 
the  telephone  number  appearing  in  the 
last  line  under  for  further 
INFORMATION  CONTACT  should  read 
"426-8783". 

2.  On  page  45720,  in  the  first 
paragraph  of  the  column,  in  the  twelfth 
and  fourteenth  lines,  the  acronyms 
'TRSA"  and  "ARSA"  should  read 
"ARSA"  and  'TRSA"  respectively. 

3.  On  page  45725,  in  the  third  column, 
the  third  from  last  line  of  the  airspace 
description  for  Anchorage  International 
Airport,  AK  [New]  should  read  "bearing 
fiY)m  the  airport  and  thence  via  the". 

4.  On  page  45726,  in  Uie  third  column, 
in  the  eleventh  and  twelfth  lines  of  the 
airspace  description  for  Whiting  NAS, 
PL  [New),  the  phrase  "within  a  1-mile 
radius"  should  read  "within  a  10-mile 
radius." 

BUXINO  CODE  1S0S-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210. 229  and  239 

[ReleiM*  Nos.  33-6612;  34-22655;  35-23916; 
IC-14809;  FR-22;  File  No.  S7-26-85] 

Rnancial  Statements  and  Regulation 
S-X;  Technical  Amendments  to  Rules 
and  Forms 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commission  is  adopting 
amendments  to  various  rules  and  forms 
under  the  Securities  Act  of  1933  and  the 
Securities  and  Exchange  Act  of  1934 
(together,  the  "Securities  Acts".  These 
amendments  eliminate  rules  which  are 
duplicative  of  generally  accepted 
accounting  principles  (GAAP)^  or 
otherwise  unnecessary,  clarify  language 
or  conform  rules  to  existing  staff 
interpretations  and  correct  technical 
omissions  and  errors. 
EFFECTIVE  DATE:  December  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Albert  or  Lawrence  Salva, 
Office  of  the  Chief  Accoimtant,  (202- 


272-2130),  or  Howard  Hodges,  Division 
of  Corporation  Finance,  (202-272-2553), 
Securities  and  Exchange  Commission. 
Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  is  adopting  amendments  to 
various  rules  and  forms  under  the 
Securities  Acts  in  order  to  (1)  eliminate 
rules  which  are  duplicative  of  GAAP  or 
otherwise  unnecessary,  (2)  clarify 
language  or  conform  rules  to  existing 
staff  interpretations,  and  (3)  corrrect 
technical  omissions  or  errors.  In  some 
instances,  the  Commission's  rules  for 
financial  reporting  contained  in 
Regulation  S-X  (S-X)  are  no  longer 
necessary  due  to  the  subsequent 
estabUshment  of  standards  by  the 
Financial  Accounting  Standards  Board. 
Amendments  intended  to  eliminate 
unnecessary  rules  include  the  following: 
— ^Rule  4-08(j)(2)  of  S-X  regarding  lease 
commitments.  A  transition  provision 
is  no  longer  necessary  due  to  the 
passage  of  time. 
—Rule  4-08(k)  of  S-X  regarding 
disclosure  of  interest  cost.  This  rule  is 
now  covererd  by  Statement  of 
Financial  Accounting  Standards  No. 
(SFAS)  34. 
— Rule  4-08(1)  of  S-X  concerning  related 
party  disclosures.  Portions  of  this  rule 
are  being  deleted  as  duplicative  of 
SFAS  57.  However,  the  Commission  is 
retaining,  in  renumbered  Rules  4-08(k) 
(1)  and  (2)  of  S-X,  existing  provisions 
requiring  prominent  disclosure  of 
material  related  party  transactions  on 
the  face  of  financial  statements  as 
well  as  disclosure  of  amounts  of 
material  related  party  transactions 
eliminated  or  not  eliminated  in  the 
consolidated  financial  statements.  In 
a  related  action.  Rule  l-02(t]  of  S-X  is 
amended  to  conform  the  definition  of 
a  related  party  to  that  in  SFAS  57. 
—Rule  4-09  of  S-X  dealing  with 
replacement  cost  disclosures.  A 
transition  provision  is  no  longer 
necessary  due  to  the  passage  of  time. 
— Article  5A  of  S-X  concerning 
development  stage  enterprises.  This 
article  is  now  duplicative  of  SFAS  7. 
However,  because  SFAS  7  does  not 
apply  to  interim  reports,  a  new  Rule 
10-01(a)(7)  is  being  adopted  in  S-X  to 
require  appropriate  disclosures  in 
interim  reports  filed  by  development 
stage  enterprises. 
— Article  8  of  S-X  regarding  Committees 
Issuing  Certificates  of  Deposit  This 
article  is  no  longer  necessary  since 
the  forms  prescribed  for  registering 
these  securities  have  been  rescinded. 
In  addition  to  these  changes,  other 
amendments  are  being  adopted  to 
clarify  language  or  conform  the  rules  to 


existing  stafi  interpretations. 

Amendments  for  tliis  purpose  include: 

— ^Rules  3-01  and  3-02  of  S-X  concerning 
the  periods  to  be  covered  by  financial 
statements.  These  rules  are  revised  to 
cover  reporting  requirements  for 
companies  not  yet  in  business  for  a 
full  fiscal  year.  The  revised  rule 
codifies  the  staff's  interpretation  that 
such  a  company  must  include  in  its 
registration  statement  an  audited 
balance  sheet  as  of  an  interim  date 
within  135  days  of  the  filing  along 
with  audited  statements  of  income 
and  changes  in  financial  position  from 
inception  to  the  balance  sheet  date. 

—Rule  3-05(b)  of  S-X  dealing  with 
application  of  the  significant 
subsidiary  test  in  determining 
financial  statement  requirements  for 
businesses  acquired  or  to  be  acquired. 
The  amended  rule  codifies  the  staff's 
interpretation  permitting  a  registrant 
to  update  its  financial  statements  to 
give  effect  to  significant  business 
acquisitions  occurring  subsequent  to 
year-end  and  reported  under  Form  8- 
K. 

—Rule  3-10(a)  of  S-X  regarding  the 
presentation  of  financial  statements  of 
guarantors  and  of  affililates  whose 
securities  are  used  to  collateralize 
registered  securities.  This  rule  is  being 
amended  to  clarify  that  the 
requirements  apply  to  any  guarantor 
regardless  of  whether  its  securities 
are  used  as  collateral. 

—Rule  4-08(g]  of  S-X  relating  to 
disclosure  of  summarized  financial 
information  of  unconsolidated 
subsidiaries  and  50%  or  less  owned 
persons.  This  rule  is  revised  to  clarify 
that  summarized  financial  information 
must  be  provided  if  the  requirements 
for  a  significant  subsidiary  are  met 
either  individually  or  in  the  aggregate. 
In  addition.  Rule  l-02(v)  is  expanded 
to  set  forth  the  staff's  administrative 
practice  of  prohibiting  the  netting  of 
loss  entities  against  those  reporting 
income  for  purposes  of  applying  the 
income  test 

— Rule  5-02(6)(a)  of  S-X  concerning 
disclosures  of  LIFO  inventories.  The 
revised  rule  codifies  the  existing  staff 
practice  of  permitting  registrants  to 
present  major-classes  of  UFO 
inventories  at  other  than  LIFO  values 
when  the  method  of  calculating  LIFO 
amounts  does  not  allow  for  the 
practical  determination  of  amounts  by 
major  classes. 

— Rule  11-01  of  S-X  regarding  pro  forma 
financial  information.  The  amended 
rule  codifies  existing  practice  of 
requiring  pro  forma  financial 
information  for  certain  real  estate 
acquisitions.  The  amendment  also 
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clarifies  item  7(bil)  of  Form  8-K 
vAuch  presently  lequires  the 
presentation  of  p|o  forma  financial 
information  for  aay  transaction 
described  in  item|2  of  Form  8-4C 
(acquisition  or  dii  position  of  assets]. 
Instructions  for  tl  e  preparation  of  pro 
forma  financial  in  formation  to  reflect 
the  acquisition  of  real  estate 
operations  or  pro]  lerties  have  also 
been  added. 
Finally,  other  cha  iges  are  being  made 

to  conform  requiren  ents  or  definitions 

of  different  rules  and  forms: 

—Rules  3-03(d)  and]10-01(b)(8)  of  S-X 
and  item  21(c)(3)  ^f  Form  S-18  dealing 
with  management  statements  and 
adjustments  requred  in  unaudited 
financial  informaf  on  are  being 
conformed  to  eack  other. 

—Rule  3-15(a)  of  S-K  is  revised  to 
incorporate  the  presentation 
requirements  for  ceal  estate 
investment  trusts  bnd  to  eliminate  a 
cross  reference  tolrequirements 
presently  containfd  in  Article  6. 

— ^The  income  statement  captions 
contained  in  Artide  10  are  being 
conformed  to  thoale  in  Article  9 
thereby  requiring  the  separate 
presentation  of  investment  gains  and 
losses  regardless  ( if  size  in  iaterim 
reports  of  banks  a  ad  bank  holding 
companies. 

—Item  601(b)(ll)  of  Regulation  S-K  is 
being  revised  to  in  elude  the 
presentation  guid«  nee  in  an 
interpretive  releas  e  previously  only 
referred  to.  * 

— Rule  5-01  of  S-X  i  ^  being  revised  to 
reflect  the  eliminanon  of  Articles  5A 
and  8,  and  to  correct  typographical 
errors  in  referenc^  to  Article  9. 

Badcgronnd 

On  June  6, 1985  thf  Commission 
issued  a  release  inviting  public  comment 
on  proposed  technic^  amendments  to 
various  Commissioni rules  and  forms.* 
The  Commission  received  letters  from 
seventeen  commentators  responding  to 
the  proposed  amenc^ents.  Eight 
commentators  represented  accounting 
firms  and  groups,  eight  others  were  from 
industry,  and  one  bspiker  responded. 
The  commentators  siiggested  various 
revisions  to  the  propiosed  amendments. 
The  issues  most  fre<|uently  addressed 
were  (1)  related  par^  disclosures,  (2) 
the  sigi^cant  subsidiary  test,  (3) 
summarized  finaniu  1  information  and 
(4)  the  exhibit  compi  itation  of  earnings 
per  share. 


■  Securitie*  Act  Releaie  fio.  5133  iamed  Febnary 
1&  1971  (36  FR  44831)  reqi4rea  an  exhibit  aetting 
forth  the  computation  of  p«r  share  earrunga  unleaa 
the  computatioa  can  be  dtarly  detanniiied  from 
infonnatioo  contained  in  tke  filing. 

*  Secuhtiea  Act  Rdeaae  No.  SSSS  (60  FR  2S2S9). 


UMI 


The  comments  included  in  these 
letters  have  been  considered  and 
appropriate  changes  made  in  tf>e  final 
rules  being  adopted  by  the  Commission. 
A  discussion  of  the  comments  and  the 
related  Commission  response  follows. 

Related  Party  Disclosures 

Approxima  tely  half  of  the 
commentators  addressed  the  proposed 
disclosures  of  related  party  transactions. 
They  generally  opposed  the  proposal  to 
carry  forward  the  existing  requirements 
to  disclose  related  party  transactions  on 
the  face  of  the  financial  statements. 
These  commentators  suggested  that 
management  be  given  the  option  of 
making  such  disclosures  either  on  the 
face  of  the  financial  statements  or 
within  the  footnotes  as  permitted  by 
SFAS  57. 

The  Commission  has  considered  these 
views  in  reexamining  the  proposed 
disclosures  of  related  party  transactions. 
However,  the  Commission  continues  to 
believe  that  the  effects  of  related  party 
transactions  should  be  prominently 
disclosed  on  the  face  of  the  financial 
statements.  Because  related  party 
transactions  cannot  be  presumed  to 
have  been  conducted  on  an  arms-length 
basis,  the  Commission  believes  that 
such  prominent  disclosure  is  necessary 
to  highlight  their  effect  on  the  financial 
statements. 

Many  of  these  same  commentators 
also  suggested  that  the  rules  specify  that 
the  requirements  apply  only  to  material 
transactions — which  is  the  language 
contained  in  the  existing  requirements. 
The  Commission  proposed  this  change 
because  the  existing  rule  is  redundant; 
requirements  for  related  party 
disclosures,  like  all  other  financial 
disclosure  requirements,  are  subject  to  a 
general  materiality  threshold  unless 
otherwise  specified  in  the  rules.* 

Significant  Subsidiary  Test 

Commentators  generally  supported 
the  proposed  amendment  which  would 
permit  a  registrant  for  purposes  of 
applying  the  significant  subsidiary  test 
to  update  its  financial  statements  to  give 
effect  to  significant  business 
acquisitions  occurring  subsequent  to 
year-end  and  reported  under  Form  8^. 
Many  of  these  commentators,  however. 


•Rule  4-02  of  S-X  (17  CFR  210.4-02)  indicatea  that 
if  an  amount  which  would  otherwise  be  required 
with  respect  to  any  item  la  not  material,  it  need  not 
be  separately  set  forth.  However,  it  should  be  noted 
that  in  ASR  No.  41,  the  Commission  stated,  'it 
should  be  pointed  out.  however,  that  In  some  cases 
the  significance  of  an  item  may  be  independent  of 
the  amount  involved.  For  example,  amoonta  dua  to 
and  from  officers  and  directors,  because  of  their 
special  nat  ire  and  origin,  ought  generally  to  be  set 
forth  separately  even  though  the  dollar  amotmta 
involved  are  relatively  small  .  .  ." 


would  extend  the  amendment  to  other 
subsequent  events,  such  as  a  securities 
offering,  also  having  a  material  effect 
One  commentator  suggested  that  rather 
than  specifying  circumstances  to  be 
considered,  the  rule  should  require  use 
of  the  most  recent  interim  financial 
statements  in  all  cases. 

In  proposing  these  amendments,  the 
Commission  believed  it  appropriate  to 
distinguish  significant  business 
acquisitions  from  other  subsequent 
events.  A  business  acquisition 
transacted  after  year-end  may  have  a 
significant  impact  on  the  nature  of  a 
company's  operations,  thereby 
rendering  the  historical  financial 
statements  to  be  a  poor  indicator  of 
relative  significance.  On  the  other  hand, 
a  securities  offering  made  subsequent  to 
year-end  will  generally  result  in  an 
infusion  of  capital  but  have  no  direct 
effect  on  altering  the  company's 
operating  history  as  an  indicator  of 
operating  trends  in  the  future. 
Furthermore,  it  is  often  difficult  to 
separate  the  use  of  proceeds  of  a 
securities  offering  from  a  subsequent 
proposed  business  acquisition. 
Consequently,  the  Commission  is  not 
persuaded  as  to  the  appropriateness  of 
expanding  the  circumstances  under 
which  registrants  may  apply  the 
significance  test  against  pro  forma 
financial  information. 

Although  the  Commission  does  not 
believe  it  appropriate  to  revise  the 
proposed  nile  at  this  time,  it  does 
recongize  that  there  may  be  certain 
circumstances  imder  which  a 
subsequent  event  other  than  a 
significant  business  acquisition,  could 
trigger  use  of  the  later  available 
financial  information  for  purposes  of 
applying  the  significance  test 
Registrants  should  bring  these 
circimistances  to  the  attention  of  the 
staff  of  the  Division  of  Corporation 
Finance,  who  will  evaluate  the  need  for 
a  rule  exception  on  the  basis  of  the 
specific  factual  circumstances  involved. 

Summarized  Financial  Information 

The  proposed  amendments  would 
codify  the  staff's  administrative  policy 
for  determining  when  summarized 
financial  informtion  of  unconsolidated 
subsidiaries  and  50%  or  less  owned 
persons  should  be  presented.  Under  that 
policy,  subsidiaries  and  other  investees 
reporting  losses  are  not  to  be  aggregated 
with  entities  showing  profits  for 
purposes  of  applying  the  income 
component  of  die  significant  subsidiary 
test.  Commentators  generally  supported 
the  proposed  codification  of  that  staff 

Iiractice  but  pointed  out  that  the 
anguage  in  the  proposed  rule  did  not 
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accomplish  that  purpose.  The  final  rules 
being  adopted  have  been  rewritten 
pursuant  to  this  suggestion. 

While  supportive  of  the  separate 
income  test  for  profitable  and  loss 
entities,  commentators  objected  to  the 
proposed  revision  which  would  prohibit 
the  combining  of  loss  subsidiaries  and 
persons  with  those  reporting  profits  for 
disclosure  purposes.  These 
commentators  noted  that  because  the 
entities  comprising  each  group  may 
change  from  year  to  year,  frequent 
regrouping  could  impair  the 
comparability  of  the  reported 
summarized  financial  information. 

The  Commission  sees  merit  to  this 
suggestion,  particularly  when 
considering  that  an  objective  of 
permitting  summarized  presentation  is 
to  reduce  reporting  biudens. 
Accordingly,  there  is  no  prohibition 
against  presenting  combined 
summarized  data  for  profit  and  loss 
entities  included  in  the  final  rules.  Of 
coiu«e,  companies  may  elect  to  present 
loss  entities  separately  if  deemed 
appropriate  to  a  meaningful 
presentation.  In  addition,  there  may  be 
circumstances  where  additional 
disclosure,  either  within  the  footnotes  or 
Management's  Discussion  and 
Analysis,^  is  necessary,  such  as  where 
the  combined  results  are  not  indicative 
of  future  trends.  For  example,  the 
registrant  may  be  planning  to  dispose  of 
an  entity  reporting  losses,  thereby 
making  disclosure  of  the  profitable 
contributor  meaningful  to  an  analysis  of 
future  trends. 

Exhibit  Si^iporting  Earnings  Per  Share 

The  issue  focused  on  by  the  most 
commentators  was  the  proposed 
revision  to  the  exhibit  showing 
computation  of  earnings  per  share. 
Commenters  generally  opposed  the 
revisions — focusing  particularly  on  the 
requirement  to  show  the  computation  of 
fully  diluted  earnings  per  share  even 
when  the  effect  is  less  than  3%  and 
therefore  not  presented  on  the  income 
statement.  Commentators  characterized 
the  exhibit  requirement  as  unnecessary 
and  potentially  misleading  to  those 
users  reviewing  the  fully  diluted 
calculation  where  the  effect  is 
antidilutive. 

The  exhibit  is  not  a  new  requirement 
but  its  description  (foimd  in  Item  601(bl 
of  Regulation  S-K)  was  proposed  for 
revision  simply  to. incorporate  the 
interpretive  guidance  of  a  Securities  Act 
Release  previously  only  referred  to  in 
the  description.  The  Commission  staff 
has  found  the  exhibit  to  be  useful  in 


monitoring  the  calculation  of  earnings 
per  share  in  complex  capital  structures. 
In  addition,  because  the  information  is 
generally  famished  only  as  an  exhibit 
and  not  widely  circulated  to  security 
holders,  the  Commission  does  not  share 
commentators'  concerns  that  the 
calculation  may  be  misleading. 
Accordingly  the  revised  exhibit 
description  is  adopted  as  proix>sed. 


sections  5(b).  10(a).  14  and  20(a)  of  the  Public 
Utility  Holding  Company  Act  of  1S3S,  15 
VJ&.C  79e(b).  79i(a],  79a,  79t(a):  and  sections 
8,  20,  30,  31  and  38(a)  of  tlie  Investment 
Company  Act  of  194a  15  U.S.C.  80a-B.  60*- 
20, 808-29. 80a-3a  80a-37(a),  unless 
otherwise  noted. 

2.  By  revising  paragraph  (t)  and 
adding  paragraph  3  to  the  computational 
note  following  paragraph  (v)  of  |  210.1- 
02  to  read  as  follows: 


S  210.1-02    Definition  of  terms  uMd  in 
Regulation  S-X  (17  CFR  Part  210) 


Other  Changes 

The  amended  rules  also  include 
certain  minor  revisions  intended  to 
clarify  the  language  in  the  proposed 

rules.  In  addition,  the  revised  rules  (*)  Related  parties.  The  term  "related 

reflect  the  recent  adoption  of  Form  N-14      parties"  is  used  as  that  term  is  defined 
in  Securities  Act  Release  No.  6611.  "*  ^^  Glossary  to  Statement  of 

1  M    jL.i.     .  Financial  Accounting  Standards  No.  57. 

Regulatory  Hexibihty  Act  "Related  Party  Disclosures." 

Pursuant  to  section  605(b)  of  the  •        .        •        «        . 

Regulatory  Flexibility  Act  (15  U.S.C  (v)  Significant  subsidiary.  *  *  * 

605(b))  the  Chairman  of  the  Commission      ***** 
previously  wrtified  that  adoption  of  ComputaUonal  note:  For  purposes  of 

these  amendments  will  not  have  a  making  the  prescribed  income  test  the 

significant  impact  on  a  substantial  following  guidance  should  be  applied: 

number  of  small  entities.  No  comments        *       •       •       •       • 
were  received  on  that  certification.  3.  where  the  test  Involves  combined 

Codification  Update  entities,  as  in  the  case  of  determining 

'^  whether  summarized  nnanaal  data  should  be 

The  "Codification  of  Financial  presented,  entities  reporting  losses  shall  not 

Reporting  Policies"  announced  in  be  aggregated  with  entities  reporting  income. 

Financial  Reporting  Release  No.  1  (April 
15, 1982]  (47  FR  21028)  is  updated  to 
remove  section  212  tided,  "Material 
Related  Party  Transactions  which  Affect 
the  Financial  Statement". 

The  codification  is  a  separate 
publication  issued  by  the  Commission.  It 
will  not  be  published  in  the  Federal 
Register  Code  of  Federal  Regulations 
System. 


3.  By  revising  paragraph  (a)  of  §  210.^ 
01  to  read  as  follows: 


'See  Regulation  S-K.  Item  300, 17  CFR  230310. 


Ust  of  Subjects  in  17  CFR  Parts  210. 229, 
and  239 

.    Accoimting,  Reporting  and 
recordkeeping  requirements.  Securities 

Text  of  Rules 

The  Commission  hereby  amends  Htle 
17,  Chapter  II.  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBUC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  Sections  8, 7,  8, 10  and  19  of  the 
Securities  Act  of  1933, 15  U.S.C.  77f.  77g.  77h. 
77j.  778.  77aa(25)(28);  sections  12. 13. 14, 15(d) 
and  23(a]  of  die  Securities  Exchange  Act  of 
1934,  IS  U.&C.  78 1.  78m,  78n,  78o(d),  78w(a); 


S  210.3-01 

(a)  There  shall  be  filed,  for  the 
registrant  and  its  subsidiaries 
consolidated,  audited  balance  sheets  as 
of  the  end  of  each  of  the  two  most  recent 
fiscal  years.  If  the  registrant  has  been  in 
existence  for  less  than  one  fiscal  year, 
there  shall  be  filed  an  audited  balance 
sheet  as  of  a  date  within  135  days  of  the 
date  of  filing  the  registration  statement 

4.  By  revising  paragraph  (a)  of  f  2103- 

02  to  read  as  follows: 

(  210.3-02   Consolidated  statanianU  of 
Inconte  and  ctianges  In  financial  poaMofii 

(a)  There  shall  be  filed,  for  the 
registrant  and  its  subsidiaries 
consolidated  and  for  its  predecessors, 
audited  statements  of  income  and 
changes  in  financial  position  for  each  of 
the  three  fiscal  years  preceding  the  date 
of  the  most  recent  audited  balance  sheet 
being  filed  or  such  shorter  period  as  the 
registrant  (including  predecessors]  has 
been  in  existence. 


5.  By  revising  paragraph  (d)  of  %  2103- 
03  to  read  as  follows: 

92103-03    InatructkMM  !•  kieonw 
statanMnt  rMjulrenienta. 
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(d)  Any  unauditeH  interim  financial 
statements  fumisheri  shall  reflect  all 
adjustments  which  ere,  in  the  opinion  of 
management,  necessary  to  a  fair 
statement  of  the  rea  ults  for  the  interim 
periods  presented.  A  statement  to  that 
effect  shall  be  included.  Such 
adjustments  shall  include,  for  example, 
appropriate  estimated  provisions  for 
bonus  and  profit  sharing  arrangements 
normally  determineti  or  settled  at  year- 
end.  If  all  such  adjustments  are  of  a 
normal  recurring  nahire,  a  statement  to 
that  effect  shall  be  made;  otherwise, 
there  shall  be  fumianed  information 
describing  in  appropriate  detail  the 
nature  and  amount  <if  any  adjustments 
other  than  normal  recurring  adjustments 
entering  into  the  detjermination  of  the 
results  shown. 


6.  By  revising  paragraph 
§  210.3-05  to  read  ai 


§21(U-05    FhtMicial 

iacquirad( 


(b){l)of 
follows: 


KtatWIMIItS  of 

to  b*  acquirad. 


(b)  Periods  tobef  resented.  (1)  If 
securities  are  being  -egistered  to  be 
offered  to  the  seciuiiy  holders  of  the 
business  to  be  acqured,  the  financial 
statements  specified  in  §  §  210.3-01  and 
210.3-02  shall  be  fiupshed  for  the 
business  to  be  acqured,  except  as 
provided  otherwise  pr  filings  on  Form 
N-14,  S-4  or  F-4.  In  ftll  other  cases, 
financial  statements!  of  the  business 
acquired  or  to  be  acfuired  shall  be  filed 
for  the  periods  specmed  in  this 
paragraph  or  such  shorter  period  as  the 
business  has  been  in  existence.  The 
financial  statementsi covering  fiscal 
years  shall  be  auditad  except  as 
provided  in  Item  15  if  Schedule  14A, 
(5  240.14a-101  of  thii  chapter)  with 
respect  to  certain  prixy  statements  or  in 
registration  statemeiits  filed  on  Forms 
N-14.  S-4  or  F-4  (5  2  39.23.  25  or  34  of 
this  chapter).  The  pe  riods  for  which 
such  financial  staten  lents  are  to  be  filed 
shall  be  determined  using  the  conditions 
specified  in  the  definition  of  significant 
subsidiary  in  S  210.1  -02(v)  as  follows: 

(i)  U  none  of  the  conditions  exceeds  10 
percent  financial  statements  are  not 
required.  However,  if  the  aggregate 
impact  of  the  individually  insi^ificant 
businesses  acquired  since  the  date  of 
the  most  recent  audited  balance  sheet 
filed  for  the  registraitt  exceeds  20%, 
financial  statements  covering  at  least 
the  substantial  majority  of  the 


businesses  acquired 
appropriate,  shall  be 


combined  if 
furnished.  Such 


financial  statements  shall  be  for  at  least 
the  most  recent  fisc^  year  and  any 
interim  periods  spec  Bed  in  §S  210.3-01 
and  210.3-02. 


(ii)  If  any  of  the  conditions  exceeds  10 
percent,  but  none  exceed  20  percent 
financial  statements  shall  be  furnished 
for  at  least  the  most  recent  fiscal  year 
cmd  any  interim  periods  specified  in 
S§  210.3-01  and  210.3-02. 

(iii)  If  any  of  the  conditions  exceeds 
20  percent  but  none  exceed  40  percent 
financial  statements  shall  be  furnished 
for  at  least  the  two  most  recent  fiscal 
years  and  any  interim  periods  specified 
in  55  210.3-01  and  210.3-02. 

(iv)  If  any  of  the  conditions  exceeds  40 
percent  the  full  financial  statements 
specified  in  55  210.3-01  and  210.3-02 
shall  be  furnished. 
The  determination  shall  be  made  by 
comparing  the  most  recent  annual 
financial  statements  of  each  such 
business  to  the  registrant's  most  recent 
annual  consolidated  financial 
statements  filed  at  or  prior  to  the  date  of 
acquisition.  However,  if  the  registrant 
made  a  significant  acquisition 
subsequent  to  the  latest  fiscal  year-end 
and  filed  a  report  on  Form  8-K  which 
included  audited  financial  statements  of 
such  acquired  business  for  the  periods 
required  by  this  section  and  the  pro 
forma  financial  information  required  by 
5  210.11,  such  determination  may  be 
made  by  using  the  pro  forma  amoimts 
for  the  latest  fiscal  year  in  the  report  on 
Form  8-K  rather  than  by  using  the 
historical  amounts  for  the  latest  fiscal 
year  of  the  registrant.  The  tests  may  not 
be  made  by  "annualizing"  data. 
*        •        •        •        • 

7.  By  revising  S  210.3-10  to  read  as 
follows: 

§210^10    Financial  statemtnts  Of 
guarantors  and  affWates  wtiosa  sacurHies 
coNataraNza  an  iaaua  raglstarad  or  being 
ragisteretL 

(a)  For  each  guarantor  of  any  class  of 
securities  of  a  registrant  and  for  each  of 
the  registrant's  affiliates  whose 
securities  constitute  a  substantial 
portion  of  the  collateral  for  any  class  of 
securities  registered  or  being  registered, 
there  shall  be  filed  the  financial 
statements  that  would  be  required  if  the 
guarantor  or  affiliate  were  a  registrant 
and  required  to  file  financial  statements. 
However,  financial  statements  need  not 
be  filed  pursuant  to  this  provision  for^ 
any  person  whose  statements  are 
otherwise  separately  included  in  the 
filing  on  an  individual  basis  or  on  a 
basis  consolidated  with  its  subsidiaries. 

(b)  For  the  purposes  of  this  provision, 
securities  of  a  person  shall  be  deemed  to 
constitute  a  substantial  portion  of 
collateral  if  the  aggregate  principal 
amount,  par  value,  or  book  value  of  the 
securities  as  carried  by  the  registrant  or 
the  market  value  of  such  securities, 
whichever  is  the  greatest  equals  20 


percent  or  more  of  the  principal  amount 
of  the  secured  class  of  securities. 

8.  By  revising  paragraph  (a)  of  S  210.3- 
15  to  read  as  follows: 

S  2104-15    Spacial  provisions  as  to  real 
aetata  Invasliitant  trusts. 

(a)(1)  The  income  statement  prepared 
pursuant  to  {  210.5-03  shall  include  the 
following  additional  captions  between 
those  required  by  5  210.5-03.15  and  16: 
(i)  Income  or  loss  before  gain  or  loss  on 
sale  of  properties,  extraordinary  items 
and  cumulative  effects  of  accounting 
changes,  and  (ii)  gain  or  loss  on  sale  of 
properties,  less  applicable  income  tax. 
(2)  The  balance  sheet  required  by 
5  210.5-02  shall  set  forth  in  lieu  of  the 
captions  required  by  5  210.5-02.31(a)(3): 
(i)  The  balance  of  undistributed  income 
bom  other  than  gain  or  loss  on  sale  of 
properties  and  (ii)  accumulated 
undistributed  net  realized  gain  or  loss 
on  sale  of  properties.  The  information 
specified  in  5210.3-04  shall  be  modified 
similarly. 
***** 

9.  By  revising  paragraph  (g)  of  §  210.4t 
08  to  read  as  follows: 

§  210.4-08    General  notes  to  flnandai 
statamants. 


(g)  Summarized  financial  information 
of  subsidiaries  not  consolidated  and  50 
percent  or  less  owned  persons.  (1)  The 
summarized  information  as  to  assets, 
liabilities  and  results  of  operations  as 
detailed  in  5210.1-02(aa)  shall  be 
presented  in  notes  to  the  financial 
statements  on  an  individual  or  group 
basis  for  (i)  subsidiaries  not 
consolidated  and  (ii)  for  50  percent  or 
less  owned  persons  accounted  for  by  the 
equity  method  by  the  registrant  or  by  a 
subsidiary  of  the  registrant,  if  the 
criteria  in  5  210.1-02(v)  for  a  significant 
subsidiary  are  met  (A)  individually  by 
any  subsidiary  not  consolidated  or  any 
50%  or  less  owned  person  or  (B)  on  an 
aggregate  basis  by  any  combination  of 
such  subsidiaries  and  persons. 

(2)  Stunmarized  financial  information 
shall  be  presented  insofar  as  is 
practicable  as  of  the  same  dates  and  for 
the  same  periods  as  the  audited 
consolidated  financial  statements 
provided  and  shall  include  the 
disclosures  prescribed  by  5  210.1-02(aa). 
Summarized  information  of  subsidiaries 
not  consohdated  shall  not  be  combined 
for  disclosure  purposes  with  the 
summarized  information  of  50  percent  or 
less  owned  persons. 

10.  By  revising  paragraph  (j)  of 
S  210.4-08  to  read  as  follows: 
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S21(U-08    QemrainotMtofinimcM 
■tatamwits. 


G)  Leased  assets  and  lease 
commitments  of  regulated  enterprises 
subject  to  the  rate-making  process.  (1) 
This  section  is  applicable  to  all 
regulated  enterprises  subject  to  the  rate- 
making  process  that  do  not  record 
capital  leases  (as  defined  by  Statement 
of  Financial  Accounting  Standards  No. 
13)  as  assets  with  associated  liabilities. 

(2)  The  following  information  shall  be 
provided  for  capital  leases  covered  by 
this  rule. 

(i)  As  of  the  date  for  each  required 
balance  sheet,  the  aggregate  amounts  of 
the  assets  and  liabilities  that  would 
have  been  recorded  in  the  accounts  had 
all  leases  meeting  the  definition  of  a 
capital  lease  been  recorded. 

(ii)  For  each  period  for  which  an 
income  statement  is  required,  the 
aggregate  efifect  on  expenses  had  all 
assets  obtained  through  leases  meeting 
the  definition  of  a  capital  lease  been 
recorded  as  assets  with  associated 
liabilities  and  any  additional 
information  management  believes  is 
necessary  as  to  the  rate-making  process. 
***** 

11.  By  removing  paragraph  (k)  of 
§  210.4-08  and  by  redesignating 
paragraph  (1)  as  paragraph  (k). 

12.  By  revising  the  heading  and 
paragraph  (k){l)  of  newly  designated 
paragraph  (k),  cmd  by  removing  newly 
designated  paragraphs  [k)(3)  and  (k)(4) 
as  follows: 

§  210.4-08    General  note*  to  flnancM 
statements. 

***** 

(k)  Related  party  transactions  which 
affect  the  financial  statements.  (1) 
Related  party  transactions  should  be 
identified  and  the  amounts  stated  on  the 
face  of  the  balance  sheet  income  ^ 

statement,  or  statement  of  changes  in 
financial  position. 


§210.4-09    [Removed] 

13.  By  removing  §  210.4-09  in  its 
entirety. 

14.  By  revising  S  210.5-01  to  read  as 
follows: 

§210.5-01    AppOcatfon  of  §§  210.5-01  to 
210.5-04. 

Sections  210.5-01  to  210.5-04  shall  be 
applicable  to  financial  statements  filed 
for  all  persons  except — 

(a)  Registered  investment  companies 
(see  SS  210.6-01  to  210.6-10). 

(b)  Fjnployee  stock  purchase,  savings 
and  similar  plans  (see  §S  210.6A-01  to 
210.6A-05). 


(c)  Insurance  companies  (see 
9§  210.7-01  to  210.7-05). 

(d)  Bank  holding  companies  and 
banks  (see  SS  210.9-01  to  210.9-07). 

(e)  Brokers  and  dealers  when  filing 
Form  X-17A-5  [249.617]  (see  SS  240.17a- 
5  and  240.17a-10  under  the  Securities 
Exchange  Act  of  1934). 

15.  By  revising  paragraph  e(a)  of 
S  210.5-02  to  read  as  follows: 

§210.5-02    Balance  sheet*. 


6.  Inventories,  [a]  State  separately  in  the 
balance  sheet  or  in  a  note  thereto,  if 
practicable,  the  amounts  of  major  classes  of 
inventory  such  as:  (1)  Finished  goods:  (2) 
inventoried  costs  relating  to  long-term 
contracts  or  programs  (see  (d)  below  and 
§  210.4-05);  (3) -work  in  process  (see  S  210.4- 
05];  (4)  i^w  materials;  and  (5]  supplies.  If  the 
method  of  calculating  a  LIFO  inventory  does 
not  allow  for  the  practical  determination  of 
amounts  assigned  to  major  classes  of 
inventory,  the  amounts  of  those  classes  may 
be  stated  under  cost  flow  assumptions  other 
than  LIFO  with  the  excess  of  such  total 
amount  over  the  aggregate  LIFO  amount 
shown  as  a  deducUon  to  arrive  at  the  amount 
of  the  UFO  inventory. 


§§  210.5A-01  and  210.5A-02    [Removed] 

16.  By  removing  S  S  210.5A-01  and 
210.5A-02  (Article  5A)  in  their  entirety. 

§§  210.8-01  through  210.8-03    [Removed] 

17.  By  removing  §  §  210.8-01,  210.8-02 
and  210.8-03  (Article  8)  in  their  entirety. 

18.  By  revising  the  last  sentence  of 
paragraph  (a)(3)  of  S  210.10-01  to  read 
as  follows: 

§  210.10-01    Interim  financial  stetemant*. 

(a)  •  •  • 

(3)  *  *  *  Notwithstanding  these  tests, 
S  210.4-02  applies  and  de  minimis 
amoimts  therefore  need  not  be  shown 
separately,  except  that  registrants 
reporting  imder  S  210.9  shall  show 
investment  securities  gains  or  losses 
separately  regardless  of  size. 

19.  By  adding  new  paragraph  (a)(7)  to 
S  210.10-01  to  read  as  follows: 

§  210.10-01    interim  financial  statement*. 

(a)  *  •  * 

(7)  In  addition  to  the  financial 
statements  required  by  paragraphs 
(a)(2),  (3)  and  (4)  of  this  section, 
registrants  in  the  development  stage 
shall  provide  the  ciunulative  financial 
statements  (condensed  to  the  same 
degree  as  allowed  in  this  paragraph) 
and  disclosures  required  by  Statement 
of  Financial  Accounting  Standards  No. 
7,  "Accoimting  and  Reporting  by 
Development  Stage  Enterprises"  to  the 


date  of  the  latest  balance  sheet 
presented. 

*        *      '  *        *        * 

20.  By  revising  paragraph  (b)(8)  of 

5  210.10-01  to  read  as  follows: 

9  210.10-01    Interim  financial  »meiTienta. 

(b)*  •  * 

(8)  Any  unaudited  interim  financial 
statements  furnished  shall  reflect  all 
adjustments  which  are,  in  the  opinion  of 
management  necessary  to  a  fair 
statement  of  the  results  for  the  interim 
]ieriods  presented.  A  statement  to  that 
effect  shall  be  included.  Such 
adjustments  shall  include,  for  example, 
appropriate  estimated  provisions  for 
bonus  and  profit  sharing  arrangements 
normally  determined  or  settled  at  year- 
end.  If  cdl  such  adjustments  are  of  a 
normal  recurring  nature,  a  statement  to 
that  effect  shall  be  made;  othenvise, 
there  shall  be  furnished  information 
describing  in  appropriate  detail  the 
nature  and  amoimt  of  any  adjustments 
other  than  normal  recurring  adjustments 
entering  into  the  determination  of  the 
results  shown.  ^ 

***** 

21.  By  redesignating  paragraphs  (a)  (5) 
and  (6)  of  S  210.11-01  as  (a)  (6)  and  (7) 
respectively,  and  by  adding  a  new 
paragraph  (a)(5)  to  read  as  follows: 

§210.11-01    Pre«entetion  requirementa. 
(a) 

(5)  During  the  most  recent  fiscal  year 
or  subsequent  interim  period  for  which  a 
balance  sheet  is  required  by  S  210.3-01, 
the  registrant  has  acquired  one  or  more 
real  estate  operations  or  properties 
which  in  the  aggregate  are  significant  or 
since  the  date  of  the  most  recent 
balance  sheet  filed  pursuant  to  that 
section  the  registrant  has  acquired  or 
proposes  to  acquire  one  or  more 
operations  or  properties  which  in  the 
aggregate  are  significant. 

22.  By  redesignating  paragraphs  5  and 

6  of  Instructions  to  S  210.11-02(b)  as  6 
and  7  respectively;  and  by  adding  a  new 
paragraph  5  to  the  Instructions  to  read 
as  follows: 

§  210.11-02    Preparation  raquiramanta. 

***** 

(b)  *  *  • 

Instructions.  •  •  * 

5.  Adjustments  to  reflect  the  acquisition  of 
real  estate  operations  or  properties  for  the 
pro  forma  income  statement  shall  include  a 
depreciation  chai-ge  based  on  the  new 
accounting  basis  for  the  assets,  interest 
financing  on  any  additional  or  refinanced 
debt,  and  other  appropriate  adjustments  that 


can  be  factually  supborted  See  also 
Instruction  4  above. 


PART22»-ST. 
INSTRUCTIONS 
UNDER  SECUR 
SECURITIES  EX 
AND  ENERGY 
CONSERVATION 
REGULATION 

23.  The  authorit 
continues  to  read  i 
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>ARD 

HUNG  FORMS 
ACT  OF  1933, 

IE  ACT  OF  1934 
lYAND 
ICTOF1975— 

citation  for  Part  229 
IS  follows: 


Autbority:  Sees!  8. 7,  Ma  19(a),  48  Stat  78. 
79.  81,  85;  sees.  12.  lai  14, 15(d),  23(a),  48  Stat. 
892.  894,  901;  sees.  2G^,  209,  48  Stat.  908,  908; 
sec  203(a).  49  Stat  704;  sees.  1.  3,  8,  49  Stat. 
1375, 1377. 1379;  sec  301.  54  Stat  857;  seca.  8, 


202.  68  Stat  685.  686; 


sees.  3. 4.  5,  6,  78  Stat 


565-568.  569,  570-574  sec  1.  79  Stat  1051; 
sees.  1.  2.  3.  82  Stat  4  54,  455;  sees.  1.  2,  3.-5. 
2B(c)  84  Stat  1435. 14  97;  sec  105(b).  88  Stat 
1503;  sees.  8,  9. 10, 11  18,  89  Stat  117, 118, 
119, 155;  15  U.S.C  77  ,  77g,  77h.  77),  778(a), 
78/,  78m,  78n.  7a/(d).  '8w(a). 


24.  By  revising 
S  229.601  to  read 


9229.601    ExMbtts. 


pbragraph  (b)(ll]  of 
a  I  follows: 


(b)  '  *  • 

(11)  Statement  r^  computation  of  per 
share  earnings.  A  statement  setting 
forth  in  reasonable  detail  the 
computation  of  peil  share  earnings, 
unless  the  computation  can  be  clearly 
determined  from  the  material  contained 
in  the  registration  statement  or  report. 
The  information  with  respect  to  the 
computation  of  pen  share  earnings  on 
both  primary  and  ftiily  diluted  basis, 
presented  by  exhit]it  or  otherwise,  must 
be  furnished  even  though  the  amounts  of 
per  share  eamingsjon  the  fully  diluted 
bases  are  not  required  to  be  presented  in 
the  income  statement  under  the 
provisions  of  Accounting  Principles 
Board  Opinion  No.jl5.  That  Opinion 
provides  that  any  neduction  of  less  than 
3%  need  not  be  coijsidered  as  dilution 
(see  footnote  to  paragraph  14  of  the 
Opinion)  and  that  $  computation  on  the 
fully  diluted  basis  which  results  in 
improvement  of  ea  nings  per  share  not 
be  taken  into  accoi  int  (see  paragraph  40 
of  the  Opinion). 


PART  239— FORM  S  PRESCRIBED 
UNDER  THE  SECU  RITIES  ACT  OF  1933 


25.  The  authority 
continues  to  read 


Authority:  The  Securities  Act  of  1933, 15 
U.S.C.  77a.  et  seq. 

itim 


28.  By  revising 
S  239.28  to  read  as 

(Form  S-18  does 
Code  of  Federal  Rebulations. 


citation  for  Part  239 
I  follows: 


21  in  Form  S-18  in 
oUows: 

Dot  appear  in  the 
.) 


for  the 
totlte 
cash 


}239Jt  Form  S-18,  optioral 
registration  of  ssciiritios  to  be 
public  by  the  Issuer  for  an 
price  not  to  exceed  $7,500,000. 

Item  21.  Rnancial  Statements 


(c)  *  •  • 

(3)  Any  unaudited  interim  financial 
statements  furnished  shall  reflect  all 
adjustments  which  are,  in  the  opinion  of 
management  necessary  to  a  fair  statement  of 
the  results  for  the  interim  periods  presented. 
A  statement  to  that  effect  shall  be  included. 
Such  adjustments  shall  include,  for  example, 
appropriate  estimated  provisions  for  bonus 
and  profit  sharing  arrangements  normally 
determined  or  settled  at  year-end.  If  alTsuch 
adjustments  are  of  a  normal  recurring  nature, 
a  statement  to  that  effect  shall  be  made; 
otherwise,  there  shall  be  furnished 
information  describing  in  appropriate  detail 
the  nature  and  amount  of  any  adjustments 
other  than  normal  recurring  adjustments 
entering  into  the  determination  of  the  results 
shown. 

By  the  Commission. 
lohn  Wheeler, 
Secretary. 
November  21, 1985. 
[PR  Doc  85-28610  Filed  12-2-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  260 
[Dodcet  No.  RM85-13-000] 

Revisions  to  FPC  Form  No.  8, 
"Underground  Gas  Storage  Report," 
and  FERC  Form  No.  16,  "Report  of  Gas 
Supply  and  Requlremento";  Order 
Suspending  December  15, 1985;  Filing 
of  FPC  Form  No.  8 

Issued:  November  22. 1985 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  Rule  Suspension  Order. 

SUMMARY:  The  Conmiission  is 
suspending  the  requirement  that  Form 
No.  8,  "Underground  Gas  Storage 
Report."  be  filed  December  20, 1985,  by 
jurisdictional  natural  gas  companies 
that  operate  underground  gas  storage 
fields.  This  action  is  taken  because  the 
Commission  has  issued  a  final  rule 
which  would  eliminate  the  mid-month 
filings  of  Form  No.  & 
DATES:  The  Commission  is  suspending 
until  further  notice  the  December  20, 
1985  filing  deadline  for  the  Form  No.  8 
report  for  the  first  fifteen  days  of 
December  1985  filing  date  for  the  FPC 


Form  No.  8  report  for  November  1985. 
The  December  5. 1965  is  unchanged. 
This  final  rule  is  effective  November  22. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Riley,  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Counsel,  825  North  Capitol 
Street.  NE.,  Washington,  DC  20426  (202) 
357-8049. 

SUPPI^MENTARY  INFORMATION:  Section 

260.11  of  the  Commission's  regulations 
provides  that  jurisdictional  natural  gas 
companies  that  operate  imdergroimd 
natural  gas  storage  fields  must  file  FPC 
Form  No.  8,  "Underground  Gas  Storage 
Report,"  with  the  Commission  by  the 
fifth  day  of  the  months  January  through 
December  and,  in  addition,  by  the 
twentieth  day  of  the  months  December 
through  March. 

The  Commission  issued  a  final  rule  in 
the  Federal  Register  of  November  29, 
1985,  after  reviewing  Form  No.  8  in  the 
course  of  its  ongoing  program  to  reduce 
unnecessary  reporting  burdens.  The 
Notice  eliminates  the  4  mid-month 
filings  of  FPC  Form  No.  8. 

Accordingly,  we  find  that  good  cause 
exists  to  suspend  until  further  notice  the 
upcoming  December  20, 1985,  filing  date 
for  FPC  Form  No.  8.  The  December  5, 
1985.  filing  date  for  the  FPC  Form  No.  8 
report  for  November  1985  is  imchanged. 

The  Commission  Orders 

The  December  20, 1985  filing  deadline 
for  the  Form  No.  8  report  for  the  first 
fifteen  days  of  December  1985  is 
suspended  until  further  notice. 

liierefore  S  260.11(b)  is  superseded  in 
the  phrase  "the  first  and  fifteenth  day 
of  each  of  the  months  of  December 
through  March"  as  it  pertains  to  the 
month  of  December  only. 

By  the  Commission.  Commissioners 
Trabandt  and  Naeve  voted  present. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  85-28524  Filed  12-2-85;  8:45  am] 
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18  CFR  Part  284 

[Docket  No.  RM85-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued:  October  30, 1985. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Order  granting  in  part  and 

denying  in  part  request  for  clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436.  a 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  50.  No.  232  /  Tuesday.  December  3.  1985  /  Rules  and  Regulationg       49535 


Final  Rule  amending  its  regulations  in. 
among  others,  Part  284, 50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Panhandle  Eastern  Pipe  Line 
Company,  the  Commission  issues  this 
order  clarifying  Order  No.  436. 
EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Biancardi,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  357-5418. 
SUPPLEMENTARY  INFORMATION: 

Order  Granting  in  Fart  and  Denying  in 
Part  Request  for  Clarification 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman;  A.  G.  Sousa  and 
Charles  G.  Stalon. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol, 
(Panhandle  Eastern  Pipe  Line  Company]; 
Docket  No.  RM85-1-O00  (Parts  A-D) 

On  October  21, 1985  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle) 
filed  a  request,  in  accordance  with  Rule 
212  of  the  Commission's  Rules  of 
Practice  and  Procedure,  for  clarification 
of  certain  discrete  portions  of  Order  No. 
436. '  Panhandle  requests  clanBcation  on 
four  aspects  of  existing  and  transitional 
transportation  arrangements: 

1.  Order  No.  436  provides  for  the 
"grandfathering"  of  certain  existing 
transportation  arrangements  [See 
proposed  §  284.105).  However,  Order 
No.  436  does  not  discuss 
"grandfathering"  of  existing 
transportation  certiHcates  obtained  in 
accordance  with  the  existing  provisions 
of  Part  284  subpart  G  pertaining  to 
transportation  by  interstate  pipelines  for 
other  interstate  pipelines.  It  is  assumed 
that  these  transportation  arrangements 
were  inended  by  the  Commission  to 
continue  beyond  November  1, 1985. 
Please  clarify  the  Commission's  intent. 

2.  Similarly,  revised  §  284.105(a) 
addresses  transportation  service 
authorized  prior  to  November  1, 1985 
and  specifies  the  term  that  is  to  be 
grandfathered.  However,  §  284.105(a)(i) 
implies  that  any  underlying 
transportation  agreement  must  have 
been  executed  by  October  9  so  that  a 
"term  *  *  *  was  in  effect  onthe  date  of 
issuance.  *  *  *"  Please  clarify  whether 
agreements  executed  or  amended 


between  October  9  and  November  1  are 
grandfathered.  Also,  please  clarify 
whether  service  (i.e.  deliveries)  must 
actually  commence  prior  to  November  1 
in  order  to  qualify  for  the  grandfathered 
status. 

3.  Please  clarify  whether  a 
grandfathered  transportation 
arrcmgement  can  be  amended  (to  change 
the  term,  points  of  receipt  or  redelivery, 
volume  levels,  or  to  change  other 
conditions)  after  Novemer  1, 1985 
without  terminating  the  grandfathered 
status. 

4.  Finally,  if  an  interstate  pipeline 
elects  to  obtain  a  blanket  certificate  in 
accordance  with  revised  Section  284.221, 
is  it  the  Commission's  intent  and  is  there 
any  authority  under  the  Regulations  for 
commencing  transportation  service  on 
behalf  of  others  after  November  1, 1985 
but  before  the  new  blanket 
transportation  certificate  is  issued  and 
accepted? 

Panhandle's  first  two  questions  were 
clarified  in  the  Technical  Corrections 
issued  by  the  Commission  on  October 
24, 1985  in  the  above-captioned  docket.* 
As  explained  therein,  an  authorized 
transportation  arrangement  under  Order 
No.  60  (interstate  pipelines  on  behalf  of 
other  interstate  pipelines)  may  continue 
subject  to  the  "grandfathering" 
provisions  of  Subparts  B  and  C  of  Part 
284,  as  amended.  Therefore,  Panhandle's 
assumption  that  these  transportation 
arrangements  were  intended  by  the 
Commission  to  be,  and  in  fact  are, 
eligible  for  the  "grandfathering" 
provisions  of  9  284.105  is  correct. 

The  Technical  Corrections  also  clarify 
that  agreements  executed  or  amended 
between  October  10  and  November  1, 
1985  are  not  eligible  for  the 
"grandfathering"  provisions.  Section 
284.105(a)  requires  the  actual 
commencement  of  transportation  on  or 
before  October  9, 1985  in  order  to  be 
eligible  for  "grandfathering." 

With  respect  to  Panhandle's  third 
question,  a  "grandfathered" 
transportation  arrangement  may  not  be 
amended  after  October  9, 1985,  because 
§  284.105  specifically  limits  that 
transaction  to  the  operative  terms  and 
conditions  of  the  transportation 
arrangements  that  existed  on  October  9, 
1985.  Any  changes  to  those  terms  and 
conditions  would  be  considered  an 
initiation  of  a  new  NGPA  section  311 
transportation  transaction  under 
§  284.102. 

With  respect  to  Panhandle's  fourth 
question,  if  a  pipeline  elects  to  obtain  a 
blanket  certificate  under  section  284.221, 
transportation  under  the  blanket 


certificate  caimot  be  performed,  under 
NGA  section  7,  until  Uie  blanket 
certificate  for  it  has  been  issued.' 

By  the  Commission. 
Kenneth  F.  Piumb, 
Secretary. 

[FR  Doc.  85-28542  FUed  12-2-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  172, 173, 175, 181,  and 
184 

[Docket  Na  85IM)52$] 

Food  Additives;  Substances  Generally 
Recognized  as  Safe;  Editorial 
Amendments 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  on  food  additives  and  food 
substances  that  are  generally  recognized 
as  safe  to  correct  certain  Chemical 
Abstracts  Registry  Numbers  (CAS  Reg. 
Nos.)  and  typographical  errors. 
DATES:  Effective  December  3, 1985; 
objections  to  revised  21  CFR  Parts  172, 
173,  and  175  by  January  2, 1986. 

ADDRESS:  Written  objections  to  revised 

21  CFR  Parts  172, 173,  and  175  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration.  Rm. 

4-62,  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Rulis,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-330),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5678. 
SUPPLEMENTARY  INFORMATION:  In  the 
course  of  its  work,  FDA  has  discovered 
that  incorrect  CAS  Reg.  Nos.  and  certain 
other  typographical  errors  have  found 
their  way  into  the  agency's  codified 
regulations  on  food  additives  and 
substances  generally  recognized  as  safe. 


■  50  FR  42408  (October  18, 1985). 


'Final  Rule,  Technical  Corrections  (October  24. 
1985),  50  FR  4S907.  Nov.  5. 1985. 


'If  the  pipeline  wishes  to  commence  a 
transportation  service  prior  to  issuance  of  that  new 
blanket  certificate,  it  may  use  other  self- 
implementing  authority  available  to  it  under  NGPA 
section  311.  If  a  pipeline  elects  to  initiate  NGPA 
section  311  transportation  on  an  interim  basis 
pending  the  issuance  of  the  blanket  certificate, 
however,  it  will  incur  the  responsibilities  attached 
to  that  authority,  such  as,  inter  alia,  the  filing  fee. 
initial  report  and  termination  notice  when  the 
tansaction  is  transferred  to  its  blanket  certificate 
authority.  We  note  that  under  the  express  terms  of 
{  2S4.10(a)  the  contract  demand  redaction  and 
conversion  options  are  only  triggered  by  action 
beginning  December  15, 1985. 


48696       Fwlml 


:egbtar  /  Vol.  sq  No.  232  /  Tuegday.  December  3.  1985  /  Rules  and  Regulations 


To  ranedy  this  situalkm.  FDA  is 
correcting  these  inco  tect  nombers  and 
typographical  errors.  These  corrections 
are  nonsubstantive. 

The  portions  of  thii  i  final  rule  diat 
revise  21  CFR  Parts  1 31  and  184  are 
being  proaiulgated  uQder  die  authority 
of  sections  201(s).  401  409,  and  701(a)  of 
the  Federal  Food,  Drag,  and  CoMnetic 
Act  (the  act)  (21  U.S.fc^321.  342. 348,  and 
371(a)).  Pubtication  o^  this  document 
constitutes  final  action  on  these  changes 
under  the  Administn^ve  Procedure  Act 
(5  U.S.C  553).  Notice  and  public 
procedure  on  these  correctionB  are 
unnecessary  because  FDA  is  merely 
remedying  typographical  and  other 
inadvertent,  nonsubs^ntive  errors. 

The  portions  of  thiS  final  rule  that 
revise  21  CFR  Parts  Ifl,  173.  and  175  are 
being  promulgated  ui^der  the  authority 
of  sections  201  and  4<ig  of  the  act  (21 
U.S.C  321  and  348).  vf  hich  require  the 
agency  to  consider  objections  to  final 
rulemaking.  The  act  a|lso  requires  that 
FDA  propose  any  ch^^ges  that  it  makes 
on  its  own  initiative  in  those  regulations. 
However,  FDA  is  dis^nsing  with  such 
notice  in  this  case  beiause  it  is  not 
making  any  substantive  changes  but  is 
merely  correcting  typographical  and 
other  inadvertent  errors. 

Any  person  who  will  be  adversely 
affected  by  the  revisions  to  21  CFR  Parts 
172, 173,  and  175  mayjat  any  time  on  or 
before  January  2, 198^  file  with  the 
Dockets  Management  Branch  (address 
above)  written  objec^ons  thereto.  Eadi 
objection  shall  be  seoarately  numbered, 
and  each  numbered  objection  shall 
specify  with  particulapify  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objectioiL 
Each  numbered  objec^on  on  which  a 
hearing  is  requested  aiall  specifically  so 
state.  Failure  to  requqst  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  ri^t  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  reduested  shall 
include  a  detailed  description  and 
analysis  of  the  specifife  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  s|all  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objectioiL  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  foimd 
in  brackets  in  the  heading  of  this 
document  Any  objeclons  received  in 
response  to  the  regula  tion  may  be  seen 
in  the  Dockets  Manag  ement  Branch 
between  9  ajn.  and  4  > jn^  Mimday 
throu^  Friday. 
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List  of  Subjects 

21  CFR  Part  172 

Food  additives.  Food  preservatives, 
Spices  and  flavorings. 

2lCFRPartl73 

Food  additives.  Pood  processing  aids. 

2lCFRPartl75 

Adhesives,  Food  additives.  Food 

packaging. 

2lCFRPartl81 

Food  additives.  Prior-sanctioned  food 
ingredients. 

21  CFR  Part  184 

Direct  food  ingredients,  Food 
ingredients.  Generally  recognized  as 
safe  food  ingredients. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Olrugs,  Parts  172, 173. 175, 
181,  and  184  are  amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authorify  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Audiority:  Sees.  201(8).  409. 72  Stat  1784- 
1788  as  amended  (21  U.S.C  321(s],  348);  21 
CFR  5.10  and  5.61. 

S  172.156    [AflMncM] 

2.  In  8  172.155    Natamycin 
(pimaricin)  in  paragraph  (a)  by  revising 
"(CAS  Reg.  No.  768-93-8)"  to  read 
"(CAS  Reg.  No.  7681-93-8)". 

S1723L834    [Aimndwl] 

3.  In  (172.834    Ethoxylatged  mono- 
and  digtycerides  in  the  introductory  text 
by  removing  "[Chemical  Abstracts 
Registry  No.  977D51-30-1J". 

9172J46    [AntMKtod] 

4.  In  1 172.846    Sodium  steawyl 
lactylate  in  the  introductory  text  by 
revising  "(CAS  Reg.  No.  977052-12-2)" 
to  read  "(CAS  Ret  No.  25-383-897)". 

PART  173-SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

5.  The  autiiority  citation  for  21  CFR 
Part  173  continues  to  read  as  follows: 

Authority.  Sees.  201(8).  406, 72  Stat  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
CFR  5.10  and  531. 

$173,310    [ARMndMf] 

6.  In  5  173.310    Boiler  water  additives 
in  the  list  of  substances  in  paragraph  (c) 
in  the  entry  "Polymaleic  acid"  by 
revising  "(CAS  Reg.  No.  70247-90-4J"  to 
read  "[CAS  Reg.  No.  30915-01-8]". 


PART  175-INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

7.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409. 72  Stat  1784- 
1788  88  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10  and  5.61. 

§175.300    [AiMnded] 

8.  in  S  175.300    Resinous  and 
polymeric  coatings  in  paragraph  (b)(3) 
(xxiv)  by  revising  "3(2-Xenoxyl)-l,2- 
epoxypropane"  to  read  "3-(2-XenolyI)- 
1,2-epoxypropane". 

PART  181— PRIOR-SANCTIONED 
FOOD  INGREDIENTS 

9.  The  authority  citation  for  21  CFR 
Part  181  is  revised  to  read  as  follows: 

Audiority:  Sees.  201(8),  402. 409.  701,  52 
Stat  1046-1047  as  amended,  1055-1056  as 
amended.  72  Stat  1784-1788  as  amended  (21 
U.S.C.  321(8),  342,  348,  371);  21  CFR  5.10 

8181.27    [AmwKlMl] 

10.  In  8 181.27    Plasticizers  by 
revismg  "3-(2-Xenoyl)-l,2- 
epoxypropane"  to  read  "3-(2-XenoIyl)- 
1,2-epoxypropane".  --^ 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

11.  The  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 

AndMcity:  Sees.  201(8),  401. 409,  701,  52 
SUt  1046-1047  88  amended.  1055-1056  as 
amended.  72  SUt  1784-1788  as  amended  (21 
U.S.C  321(8),  342,  348, 371);  21  CFR  5.10. 

8184.1090    [AmwNtod] 

12.  In  8  184.1090    Stearic  acid  by 
revising  "5-11-4"  to  read  "57-11-4". 

8184.1099    [AiiMndMl] 

13.  In  8  184.1099    Tartaric  acid  in 
paragraph  (a)  by  revising  "82-69-4"  to 
read  "87-09-4". 

8184.1553    [AfMndodl 

14.  In  8 184.1553    Peptones  in 
paragraph  (a)  by  removing  "(CAS  Reg. 
No.  977027-68-5)". 

8184.1685    {AinwKtod] 

15.  f  184.1685    Rennet  (animal- 
derived)  in  paragraph  (a)  by  revising 
"90001-98-8"  to  read  "9001-fl8-3". 

8184.1742   [Aimnded] 

16.  In  8  184.1742  Sodium  carbonate 
in  paragraph  (a)  by  revising  "487-19-8" 
to  read  "497-19-6". 

8164.1973    [AmMided] 

17.  In  8  184.1973    Beeswax  (yellow 
and  white)  in  paragraph  (a)  by  revising 


Federal  Register  /  Vol.  50,  No.  232  /  Tuesday.  December  3.  1985  /  Rules  and  Regulations       49537 


"(CAS  Reg.  No.  MX  8012-89-3  and  MX 
8006-«M)"  to  read  "(CAS  Reg.  No. 
8012-89-3)". 

§184.4560    [Aimncted] 

18.  By  redesignating  S  184.4560    Ox. 
bile  extract  as  §  184.1560  and  In 
paragraph  (a)  by  removing  "MX". 

Dated:  November  25, 1985. 

Mervin  H.  Shumate, 

Acting  Associate  Commissioner  For 
Regulatory  Affairs. 

[FR  Do&  85-28635  Filed  12-2-85;  8:45  am] 

WUINQ  CODE  416O-01-M 


21  CFR  Parts  510  and  520  ^ 

Animal  Drugs,  Feeds,  and  Related 
Products;  Dichlorophene  and  Toluene 
Capsules 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  that  reflect 
'  approval  of  a  new  animal  drug 
application  (NADA)  for  dichlorophene 
and  toluene  capsules  held  by  Vortech 
Pharmaceuticals,  Ltd.  (formerly  North 
American  Phanpacal).  The  drug  is 
labeled  for  use  as  an  anthelmintic  in 
dogs  and  cats.  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA. 

EFFECTIVE  DATE:  December  13, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Augsburg,  Center  for  Veterinary 
Medicine  (HFV-216),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4093. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  NADA  110-736 
for  dichlorophene  and  toluene  capsules. 
This  document  removes  those  portions 
of  the  regulations  that  reflect  approval 
of  the  NADA.  Additionally,  because 
North  American  Pharmacal  does  not 
currently  hold  a  codifled  approved  new 
animal  drug,  it  is  being  removed  from 
the  list  of  sponsors  of  approved 
applications. 

The  agency  has  determined  under  21 
CFR  25.24(d)(3)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  e^ect  on  the  human 
environment.  Therefore,  neither  an 


environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  requirements. 

21  CFR  Part  520 

Animal  drugs.  Oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512,  701(a),  52  Stat  1055, 
82  Stat.  343-351  (21  U.S.C.  3aOb,  371(a));  21 
CFR  5.10  and  5.83. 

§510.600    [AmwKtod] 

2.  Section  510.600    Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "North  American  Pharmacal"  and  in 
paragraph  (c)(2)  by  removing  the  entry 
for  "000298". 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(1),  82  Stat  347  (21  U.S.C. 
360(i));  21  CFR  5.10  and  5.83. 

§520.580    [AfiMfided] 

4.  Section  520.580    Dichlorophene 
and  toluene  capsules  is  amended  in 
paragraph  (b)(1)  by  removing  the  entry 
"000298". 

Dated:  November  26, 1985. 
Gerald  B.  Gueflt, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  85-28631  Filed  12-2-85;  8:45  am] 

BlUiNO  CODE  4160-01-M 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
not  Subject  to  Certification; 
Sulfamethoxypyridazine  Tablets 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  by  removing  the 
regulation  Uiat  reflected  approval  of  a 
new  animal  drug  application  (NADA) 
filed  by  Parke-Davis,  providing  for  use 
of  sulfamethoxypyridazine  tablets  in 
treating  dogs  and  cats  for  sulfa- 
susceptible,  gram-positive  and  gram- 
negative,  bacterial  infections.  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  the  agency  is 
withdrawing  approval  of  the  subject 
NADA  at  the  request  of  the  sponsor. 

EFFECTIVE  DATE:  December  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Augsburg,  Center  for  Veterinary 
Medicine  (HFV-216),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4093. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  the  agency  is 
withdrawing  approval  of  Parke-Davis' 
NADA  12-821  which  covers  use  of 
Midicel*  Tablet 

(sulfamethoxypyridazine)  in  treating 
dogs  and  cats  for  sulfa-susceptible, 
gram-positive  and  gram-negative, 
bacterial  infections.  This  dociunent 
removes  the  regulation  that  reflected 
approval  of  the  NADA. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FROM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat  347  (21  U.S.C. 
360b(i]];  21  CFR  5.10  and  5.83. 

§520.2300    [RemovMl] 

2.  Section  520.2300 
Sulfamethoxypyridazine  tablets  is 
removed. 

Dated:  November  28, 1985. 
Gerald  B.  Guest. 

Acting  Director,  Center  for  Veterinary 

Medicine. 

(FR  Doc.  85-28633  Filed  12-2-85;  8:45  am] 

MLUNQ  CODE  41«M>1-M 
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DEPARTMENT  OF  I  OUSINQ  AND 
URBAN  DEVELOPilENT 

Office  Of  ttM  Aaslslant  Secretary  for 
Houeing— Federal  IjkMielng 
CoinmiMioner 


24  CFR  Parta  232 
(Docket  Ha  R-«5-1 


Interest  Rates 


•th! 


AOCNCv:  Office  of 
Secretary  for  Housiik-Federal 
Commissioner,  HUDT 
action:  Final  rule 


:  This  chan  ge  in  the 
regulations  decrease  i  the  nn»»imiim 
allowable  interest  ra  te  on  Section  232 
(Mortgage  Insurance  for  Nursing  Homes) 
and  on  section  235  (Homeownership  for 
Lower  Income  Families)  insrved  loans. 
This  final  rule  is  int^ided  to  bring 
maximum  permissib^  finmicing  diarges 
for  these  programs  i4to  line  with 
competitive  market  qates. 
EFFECTIVE  DATE:  November  20, 1985. 


Assistant 

Housing 


FON  RMTNER 

John  N.  Dickie,  Chiei 
Capital  Market 
of  Financial  Managei 
of  Housing  and  Ui 
Seventh  Street.  SW, 


iTWN  contact: 

Mortgage  and 

8  Branch,  Office 
ent.  Department 
Development  451 
Washington,  DC 


204ia  Telephone  (20p)  755-7270.  (This  is 
not  a  toll-free  number.) 

aUPnEMENTARY  INFORMATION:  The 

following  amendmenjts  to  24  CFR 
Chapter  0  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  under  section  232  (fire 
safety  equipment)  and  section  235  of  the 
National  Housing  AcjL  The  mincimiim 
interest  rate  on  the  MUD/FHA  section 
232  (fire  safety  equip^nt)  and  section 
235  insurance  progratns  has  been 
lowered  from  11.50  percent  to  11.00 
percent 

The  Secretary  has  ietermined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 

i  anticipation  of  a 


prevent  speculation  I 
change. 

As  a  matter  of  pol 
submits  most  of  its  i 
comment  either  befc 
effectiveness  of  the  i 
instance,  however,  tl^  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  tha  |_ 
for  making  this  final  fule  effective 
immediately. 

HUD  regulations  pjiblished  at  47  FR 
56286  (1982),  amendii  ig  24  CFR  Fart  5a 
which  implement  sec  don  102(2)(C)  of  the 


IT.  the  Department 
lemaking  to  public 

'■  or  after 
:tion.  In  this 


good  cause  exists 


National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
S  50.20.  Since  the  amendments  made  by 
this  rule  fall  within  the  categorical 
exclusions  set  forth  in  paragraph  [1]  of 
S  50.20.  the  preparation  of  an 
Environmental  Impact  Statement  or 
Finding  of  No  Significant  Impact  is  not 
required  for  this  rule. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries.  - 
Federal.  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of  5 
U.S.a  e05(b)  (the  Regulatory  Flexibility 
Act),  the  undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  29. 
1985  (SO  FR  4166]  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  progr£un  numbers  are  14.108, 
14.117.  and  14.120. 

List  of  Subjects 

24  CFR  Part  235 

Condominiums,  Cooperatives,  Low 
and  moderate  income  housing,  Mortgage 
insurance,  Homeownership,  Grant 
programs:  Housing  and  community 
development 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs:  Health,  Loan  programs: 
Housing  and  community  development 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities. 

Accordingly,  the  Department  amends 
24  CFR  Parts  232  and  235  as  follows: 


PART  232-NUR8INQ  HOMES  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
Part  232  continues  to  read  as  follows: 

Autliority:  Sections  211, 232,  National 
Housing  Act  (12  U.S.C.  msb,  1715w); 
Section  7(d],  Department  of  Housing  and 
Urban  Development  (42  U.S.C.  353S(d)). 

2.  In  §  232.5ea  paragraph  (a)  is 
revised  to  read  as  follows: 

9232.M0    Maximum  Interest  rate. 

(a)  The  loan  shall  bear  interest  at  the 
rate  agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
11.00  percent  per  annum,  except  that 
where  an  application  for  commitment 
was  received  by  the  Secretary  before 
November  20, 1985.  the  loan  may  bear 
interest  at  the  maximum  rate  in  effect  at 
the  time  of  application. 


PART  235— MORTGAGE  INSURANCE 
'AND  ASSISTANCE  PAYMENTS  FOR 
HOME  0Wi4ERSHIP  AND  PROJECT 
REHABILITATION 

3.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sections  211.  235,  National 
Housing  Act  (12  U.S.C.  IHSb,  ITlSz);  Section 
7(d),  Department  of  Housing  and  Urban 
Develcpment  Act  (42  U.S.C  3535(d]]. 

4.  In  i  235.9,  paragraph  (a)  is'revised 
to  read  as  follows: 

9  235.9    Maximum  bitersst  rMe. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  11.0  percent  per  annum  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  20, 1985,  the 
loan  may  bear  interest  at  the  maximum 
rate  in  effect  at  the  time  of  application. 
•        *        •        •        • 

5.  In  §  235.540.  paragraph  (a)  is 
revised  to  read  as  follows: 

9235.^    Maximum  intersst  rate. 

(a)  On  or  after  November  20. 1985,  the 
loan  shall  bear  interest  at  the  rate 
agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
11.00  percent  per  annum,  with  the 
exception  of  applications  submitted 
pursuant  to  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
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upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

***** 

Dated:  November  19. 1985. 
Janet  Hale, 

General  Deputy  Assistant  Secretary  for 

Housing — Deputy,  Federal  Housing 

Commissioner. 

[FR  Doa  85-28629  Filed  12-2-85;  8:45  am] 

WLLMQ  COOE  4310-Z7-«i 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2642 

Non-Statutory  Allocation  Methods  Not 
Requiring  PBGC  Approval 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  regulation  sets  forth 
certain  modifications  to  two  of  the 
statutory  methods  for  the  allocation  of 
withdrawal  liability  under  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980.  The 
modifications  are  intended  to  relieve  the 
administrative  burden  placed  on  certain 
plans  by  the  Deficit  Reduction  Act  of 
1984.  The  effect  of  this  regulation  is  to 
describe  these  modifications  to  the 
allocation  methods  and  to  waive  the 
Pension  Benefit  Guaranty  Corporation's 
right  of  prior  approval  of  their  adoption. 
EFFECTIVE  DATE:  This  regulation  is 
effective  December  3, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Carter  Foster,  Attorney, 
Multiemployer  Regulations  Group, 
Corporate  Policy  and  Regulations 
Department  (611),  2020  K  Street  NW., 
Washington,  DC  20006;  telephone  202- 
254-4860  (202-254-8010  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background  '- 

Under  the  Multiemployer  Pension  Plan 
Amendments  Act  of  1980  (the 
"Multiemployer  Act"  or  the  "Act"),  an 
employer  that  withdraws  from  a 
multiemployer  plan  may  be  liable  to  the 
plan  for  a  proportionate  share  of  the 
plan's  imfunded  vested  benefits.  The 
Multiemployer  Act  provides  four 
methods  for  allocating  this 
proportionate  share,  which  is  the  basis 
for  computing  withdrawal  liability;  the 
presumptive  method;  the  modified 
presumptive  method;  the  rolling-5 
method;  and  the  direct  attribution 
method.  Additionally,  the  Multiemployer 
Act  provides  that  a  plan  may  adopt  by 


plan  amendment  allocation  methods 
that  are  different  from  those  specified  in 
the  Act.  Any  such  non-statutory  method, 
however,  is  subject  to  approval  by  the 
Pension  Benefit  Guaranty  Corporation 
(the  "PBGC"). 

The  Multiemployer  Act  was  amended 
in  1984  by  the  Deficit  Reduction  Act 
("DEFRA").  Before  DEFRA.  the 
withdrawal  Uability  provisions  of  the 
Multiemployer  Act  were,  in  most 
instances,  effective  as  of  April  29, 1980, 
approximately  five  months  before  the 
date  of  enactment  of  the  Multiemployer 
Act,  September  26, 1980.  As  part  of 
DEFRA,  however.  Congress  voided  this 
retroactive  application  of  the 
withdrawal  liability  provisions  and 
required  plan  administrators  to  refund 
any  amounts  paid  in  satisfaction  of  a 
withdrawtd  Uability  obligation  that 
arose  before  September  26, 1980.  At  the 
same  time.  Congress  enacted  changes, 
termed  conforming  amendments,  that 
adjusted  certain  other  dates  appearing 
in  the  Multiemployer  Act  to  coincide 
with  the  September  26, 1980  date.  The 
conforming  amendments,  as  well  as  the 
provisions  voiding  pre-September  26, 
1980  habilities  and  mandating  refunds, 
were  effective  July  18, 1984.  and  are 
found  in  section  558  of  DEFRA. 

Section  558  of  DEFRA  and  its 
legislative  history  raised  questions  as  to 
who  it  was  to  be  applied.  These 
questions  were  addressed  in  the 
Multiemployer  Bulletin  issued  by  the 
PBGC  on  March  6. 1985  (die 
"Multiemployer  Bulletin").  In  the 
Multiemployer  Bulletin,  the  PBGC 
concluded  that  plan  administrators 
should  not  recompute  and  reassess  the 
withdrawal  liabilities  of  employers  that 
withdrew  after  the  Multiemployer  Act's 
effective  date  of  September  26, 1980,  but 
before  DEFRA's  effecUve  date  of  July  18, 
1984.  The  Multiemployer  Bulletin  also 
pointed  out  that  the  changes  in  the 
Multiemployer  Act  made  by  DEFRA 
will,  in  certain  situations,  affect 
individual  employers  who  are  assessed 
withdrawal  hability  on  or  after  July  18, 
1984,  DEFRA's  effective  date.  It  added 
that  plan  administrators  complying  with 
DEFRA's  changes  and  attempting  to 
reallocate  liabilities  to  achieve  the  same 
degree  of  allocation  that  existed  before 
DEFRA  may  also  be  affected  by  an 
increased  administrative  burden. 

This  regulation  is  intended  to  ease 
some  of  the  burden  of  complying  with 
DEFRA's  changes.  It  describes  du-ee 
permissible  modifications  to  certain  of 
the  statutory  allocation  methods. 
Specifically,  the  modifications  described 
in  this  regulation  apply  only  to  plans 
presently  using  the  presumptive  or  the 
modified  presumptive  methods  of 
allocation  described  in  sections  4211(b) 


and  4211(c)(2)  of  die  Act  (These 
modifications,  however,  do  not  apply  to 
plans  that  primarily  cover  employees  in 
the  building  and  construction  industry.) 
Plans  using  a  modification  of  either  of 
these  two  statutory  methods  permitted 
under  29  CFR  S  2642.6  may  also  be 
amended  to  adopt  the  mediods 
described  in  this  regulation.  Finally, 
these  modifications  may  be  adopted 
without  requesting  the  PBGCs  approval 
because  the  PBGC,  pursuant  to  section 
4211(c)(5)(B)  of  die  Multiemployer  Act. 
is  waiving  its  approval  authority  for 
these  methods. 

This  rule  adds  a  new  section,  {  2642.8, 
to  the  Interim  Regulation  on  Allocating 
Unfunded  Vested  Benefits.  29  CFR  Part 
2642.  The  PBGC  is  currendy  working  on 
a  proposed  revision  of  Part  2842,  but  is 
promulgatig  this  rule  at  this  time  in 
order  to  provide  immediate  relief  from 
some  of  the  burden  of  complying  with 
DEFRA's  changes.  This  rule  wdl  be 
incorporated  in  the  revision  of  Part  2642. 

The  Regulation 

As  stated  in  the  Multiemployer 
Bulletin,  die  PBGC  has  concluded  that 
the  date  changes  in  the  allocation 
provisions  in  section  4211  do  not  apply 
to  employers  that  withdrew  between 
September  26, 1980  and  July  17. 1984. 
Thus,  these  employers  do  not  share  in 
the  reallocation  of  costs  resulting  from 
DEFRA.  However,  the  appUcation  of  the 
DEFRA  changes  in  computing 
withdrawal  liability  can  create  certain 
amoimts  that  would  otherwise  be 
charged  to  these  employers.  This 
situation  can  arise  under  the 
presumptive  and  the  modified 
presumptive  methods,  as  well  as  under 
the  variadons  of  these  two  methods 
described  in  S  2642.6  of  the  allocation 
regulation. 

DEFRA  altered  the  presumptive 
method  in  three  respects.  First  the  date 
for  the  initial  determination  of  unfunded 
vested  benefits  was  changed  from  the 
close  of  the  last  plan  year  before  April 
29, 1980  to  the  close  of  the  last  plan  year 
before  September  26, 1980.  Second,  the 
first  plan  year  ending  after  September 
25, 1980,  radier  dian  April  28, 198a 
became  the  first  year  for  which  annual 
changes  in  unfunded  vested  benefits  had 
to  be  computed.  Third,  the  denominator 
for  allocating  initial  unfunded  vested 
benefits  was  modified  to  exclude  the 
contributions  of  all  employers  that 
withdrew  before  September  26, 1980. 

Plans  with  plan  years  ending  between 
September  26, 1979  and  April  28, 1980 
are  not  affected  by  the  first  two 
changes,  because  the  plan  year  for 
determining  initial  unfunded  vested 
benefits  and  the  first  plan  year  for 
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changes  remain  the 
this  category  may, 


detiermining  annua 
same.  The  plans  in 
however,  be  affect^  by  the  third 
change  if  any  empl  lyer  withdrew 
between  April  29, 1 980  and  September 
25, 1980,  because  the  contributions  of 
these  employers  art  no  longer  includible 
in  the  denominator  of  the  aUocation 
fraction.  The  result  lis  an  increase  in  the 
allocable  share  of  tpe  initial  unfunded 
vested  benefits  of  dach  employer  that 
was  contributing  toj  the  plan  as  of  the 
close  of  the  last  plab  year  ending  before 
September  26, 198o[ 

As  noted  earlier,  however,  none  of 
this  increase  can  bt  assessed  against 
employers  that  witidrew  between 
September  28, 198o|and  July  17, 1984.  In 
order  to  avoid  incomplete  allocation,  the 
PBGC  staff  has  adM  ised  plan 
administrators  to  ti  eat  the  unamortized 
increase  in  liabilities  otherwise 
attributable  to  these  employers  as 
unassessable  or  unfcollectible  in  the  plan 
year  within  which  July  18, 1984  falls  and 
to  reallocate  these  ■  unounts  as  of  the 
end  of  that  plan  ye<  r,  as  provided  in 
section  4211(b){4)(E  )(iii)  of  the 
Multiemployer  Act.  (See  the 
Multiemployer  Bulli  stin  at  6.) 

Plans  using  the  pi  esumptive  method 
and  having  plan  ye  trs  ending  between 
April  29, 1980  and  September  25, 1980 
are  further  affected  by  DEFRA's  date 
changes.  These  pla^s  must  recompute 
all  elements  of  the  allocation  method, 
even  if  no  employer's  withdrawal 
liabihty  has  been  vpided.  Thus,  for  a 
plan  with  a  June  3oih  year  end.  DEFRA 
moves  the  initial  dqtermihation  date 


June  30, 1980,  and 

itions  of  annual 
vested  benefits 
'  ending  in  1981, 


from  June  30, 1979 1 
subsequent  comput 
changes  in  unfunde 
begin  with  plan  yea 
rather  than  the  one  lending  in  1980. 
Because  each  annual  change  is 
dependent  on  the  initial  unfunded 
vested  benefits  and  the  prior  annual 
change  amounts,  the  entire  schedule  of 
annual  changes  must  be  recomputed. 
To  ease  these  burdens,  the  PBGC  is 
permitting  plans  using  the  presumptive 
method  to  adopt  one  of  the  two 
modifications  specuied  in  S  2642.8(b]. 
Both  methods  relieve  plans  of  the  duty 
to  recompute  all  unfiuided  vested 
benefit  allocations  lis  if  DEFRA's 
changes  were  a  part  of  the  originally 
enacted  Multiempldyer  Act.  The  first 
modificatiOii  permils  plan 
administrators  to  start  the  computation 
of  allocable  unfunded  vested  benefits 
from  the  last  plan  year  before  DEFRA's 
effective  date.  Thui ,  the  close  of  the 
plan  year  immediat  ely  before  July  18, 
1984.  becomes  the  i  litial  allocation  year 
and  the  point  from  Which  subsequent 


annual  changes  are 


computed.  Plans 


adopting  this  modification  must  also  be 
amended  to  specify  that  should  any 
withdrawal  liability  for  a  withdrawal 
that  took  place  before  DEFRA's  effective 
date  not  be  paid,  that  amount  will  not  be 
reallocated.  This  prevents  such  unpaid 
amounts  from  being  twice  allocated. 

The  second  modification  in  §  2642.8(b) 
allows  plan  administrators  to  apply  the 
presumptive  method  without  regard  to 
DEFRA's  changes,  commencing  with  the 
end  of  the  first  plan  year  following 
DEFRA's  July  18,  effective  date.  This 
modification  allows  plan  administrators 
to  merely  reallocate  under  section 
4211(b)(B](iii)  the  unamortized  balance 
of  the  assessed  withdrawal  liability 
amounts  that  were  voided  by  DEFRA. 
Thus,  this  modification  clarifies  what  is 
a  reallocable  amount  under  section 
4211(b)(4)(B)(iii),  while  permitting  plans 
to  use  the  old  pre-DEFRA  denominators 
in  the  allocation  fractions. 

The  effect  of  DEFRA  on  the  modified 
presumptive  method  parallels  the  effect 
on  the  presumptive  method:  the  date  for 
determining  the  initial  imfunded  vested 
benefits  is  changed  to  the  close  of  the 
last  plan  year  ending  before  September 
26, 1980;  ^e  total  change  calculation  is 
moved  to  begin  with  the  first  plan  year 
after  September  25, 1980;  and  the 
denominator  for  allocating  initial 
unfunded  vested  benefits  is  modified  to 
exclude  contributions  of  employers  who 
withdrew  before  September  26, 1980. 
Paragraph  (c]  of  §  2642.8  permits  a  plan 
affected  by  these  changes  to  be 
amended  to  maintain  the  same 
denominator  in  the  allocation  fraction  as 
existed  before  DEFRA.  Other  rehef, 
however,  is  unnecessary  because  the 
modified  presumptive  method,  unlike 
the  presumptive  method,  reduces 
unfunded  vested  benefits  as  of  the  close 
of  any  plan  year  by  the  amount  of 
assessed  and  collectible  withdrawal 
liability.  Any  amounts  otherwise 
allocable  to  withdrawn  employers  that 
are  unassessable  or  uncollectible 
because  of  DEFRA's  changes  are 
included  in  the  total  unfunded  vested 
benefits  and  become  automatically 
allocable  to  current  employers  without 
further  provision. 

Section  2642.8[d]  emphasizes  that 
while  a  plan  may  adopt  a  retroactive 
effective  date  for  any  of  these 
amendments,  that  retroactive  date  can 
be  applied  only  with  the  consent  of 
affected  employers.  This  section  is 
intended  to  ensure  that  plans  act  in 
accordance  with  applicable  laws,  in 
particidar  section  4214(b)  of  the  Act 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  Pension  Benefit  Guaranty 
Corporation  has  determined  that  this 


regulation  is  not  a  "major  rule"  for  the 
purposes  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
or  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation,  or  on  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  of  the  need  to  provide 
guidance  to  plan  administrators  before 
they  compute  the  withdrawal  liability  of 
employers  that  have  withdrawn  since 
DEFRA's  passage,  and  because  the 
effect  of  this  regulation  is  to  relieve 
administrative  burdens  that  may  be 
imposed  by  the  statute  on  certain  plans, 
the  PBGC  finds  that  notice  of  and  public 
comment  on  this  regulation  prior  to 
issuance  are  impractical  and  contrary  to 
the  pubUc  interest.  For  these  same 
reasons  and  because  this  regulation 
does  not  require  any  actions  by  plans, 
the  PBGC  finds  that  good  cause  exists 
for  making  this  regulation  effective 
immediately. 

Since  no  general  notice  of  proposed 
rulemaking  is  required,  the  Regulatory 
Flexibility  Act  of  1980  has  no 
application.  (5  U.S.C.  601(2)). 

Subjects  in  29  CFR  Part  2642  are 
"Employee  Benefit  Plans,"  "Pensions," 
and  "Pension  Insurance." 

PART  2642— (AMENDED] 

In  consideration  of  the  foregoing,  Part 
2642  of  Subchapter  F  of  Chapter  XXVI  of 
Title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  2642 
is  revised  to  read  as  follows: 

Authority:  Sections  4002(b)(3)  and 
4211(c)(1),  (c)(2)(D).  (c)(5)(A).  (c)(5)(B).  and 
(c)(5)(D).  Pub.  L.  93-46.  88  Stat.  829, 1004 
(1974).  as  amended  by  sections  403(1]  and  104 
(respectively).  Pub.  L.  96-364,  94  Stat.  1208. 
1302, 1228-29. 1232  (1980)  (29  U.S.C.  1302(b)(3) 
and  1391  (c)(1),  (c)(2)(D).  (c)(5)(A).  (c)(5)(B), 
and  (c)(5)(D)). 

2.  By  adding  a  new  S  2642.8  to  read  as 
follows: 

§2642.8    Deflctt  Reduction  Act 
Modification*. 

(a)  General  This  section  sets  forth 
modifications  to  the  presumptive  and 
modified  presumptive  methods  that  will 
alleviate  some  of  the  administrative 
burden  on  plans  in  complying  with  the 
changes  made  in  section  4211  by  the 
Deficit  Reduction  Act  of  1984.  These 
modifications  may  be  adopted  by  plan 
amendment  without  the  approval  of  the 
PBGC.  These  modifications  may  not  be 
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adopted  by  plans  that  primarily  cover 
employees  in  the  building  and 
construction  industry. 

(b)  The  presumptive  method.  A 
multiemployer  plan  that  on  the  effective 
date  of  diis  section  is  using  the 
presumptive  method  of  section  4211(b), 
or  a  modification  thereof  permitted  by 

§  2642.6.  may  adopt  either  of  the 
modifications  described  in  paragraph 
(b)(1)  or  (b)(2). 

(1)  The  plan  may  amend  its  allocation 
method  by  substituting  "July  17, 1984," 
in  place  of  "September  25. 1980,"  and 
"July  18, 1984."  in  place  of  "September 
26, 1980,"  where  each  appears  in  the 
description  of  the  presumptive  method 
found  in  section  4211(b),  as  amended  by 
the  Deficit  Reduction  Act.  If  this 
modification  is  adopted,  the  amendment 
shall  also  specify  that  no  part  of  the 
withdrawal  liability  for  a  withdrawal 
tiiat  took  place  before  July  18, 1984.  is  to 
be  reallocated  under  section 
4211(b)(4)(B)(ui)  should  such  withdrawal 
liability  not  be  paid. 

(2)  The  plan  may  amend  its  allocation 
method  to  provide  that  unfunded  vested 
benefits  shall  be  allocated  under  section 
4211(b)  without  regard  to  the  Deficit 
Reduction  Act's  changes,  but  that  the 
unamortized  balance  of  the  assessed 
amounts  of  withdrawal  liability  that 
were  voided  by  tiie  Deficit  Reduction 
Act  shall  be  treated  as  unassessable  or 
uncollectible  amounts  under  section 
4211(b)(4)(B)(iii)  in  the  plan  year  tiiat 
includes  July  18, 1984. 

(c)  The  modified  presumptive  method. 
A  multiemployer  plan  that  on  the 
effective  date  of  this  section  is  using  the 
modified  presumptive  method  of  section 
4211(c)(2)  as  amended  by  die  Deficit 
Reduction  Act,  or  a  modification  thereof 
permitted  by  §  2642.6,  may  be  amended 
by  substihiting  "April  29, 1980,"  in  place 
of  "September  26, 1980,"  and  by 
substituting  "April  28, 1980,"  in  place  of 
"September  25, 1980,"  where  each 
appears  in  the  allocation  fraction 
described  in  section  4211(c)(2)(B)(ii). 

(d)  Applicability  of  amendment  The 
modifications  to  the  presumptive  and 
modified  presumptive  methods 
permitted  by  this  section  are  not  to  be 
construed  as  increasing  the  withdrawal 
Uability  payable  for  a  withdrawed  that 
occurred  before  enactment  of  the  Deficit 
Reduction  Act.  A  plan  amendment 
adopting  a  modification  described  in 
this  section  may,  however,  be  applied  to 
an  employer  with  respect  to  liability  for 
a  withdrawal  or  partial  withdrawal 
occurring  before  the  date  of  adoption  of 
the  plan  amendment  with  that 
employer's  consent 


Issued  at  Washington.  DC,  on  this  27th  day 
of  November  1985. 
WUliam  E.  Brock, 

Chairman.  Board  of  Directors,  Pension 
Benefit  Guaranty  Corporation. 

Issued  pursuant  to  a  resolution  of  the 
Board  of  Directors  approving  this  regulation 
and  authorizing  its  chairman  to  issue  same. 
Edward  R.  Mackiewiac 
Secretary  to  the  Board  ofDirecton,  Pension 
Benefit  Guaranty  Corporation. 

[FR  Doc.  85-28708  Filed  12-2-86;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Approval  of  Permanent  Program 
Amendment  From  the  State  of 
AlalMma  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Mining  Reclamation 
and  Enforcement  (OSM),  Interior. 
action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  an  amendment  to  the 
Alabama  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Alabama 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  reduces  the 
approved  level  of  staffing  for 
administration  and  enforcement  of  the 
Alabama  program. 

On  April  2, 1985,  Alabama  submitted 
a  proposed  amendment  to  its  approved 
regulatory  program  to  decrease 
approved  staffing  levels  from  71 
positions  to  58  positions. 

OSM  published  a  notice  in  the  Federal 
Register  on  May  8, 1985,  aimouncing 
receipt  of  the  amendment  and  inviting 
pubUc  comment  to  the  adequacy  of  the 
proposed  amendment  (50  FR  19390).  The 
public  comment  period  ended  on  Jime  7, 
1985.  The  public  hearing  schedided  for 
June  3, 1985,  was  not  held  because  no 
one  expressed  a  desire  to  testify  at  the 
hearing. 

After  providing  an  opportunity  for 
public  comment  and  conducting  a 
thorough  review  of  the  program 
amendment,  the  Director,  OSM,  htts 
.  determined  that  the  amendment  to  , 
Alabama's  program,  as  submitted  on 
April  2, 1985,  meets  the  requirements  of 
SMCRA  and  the  Federal  regulatory 
program.  Accordingly,  the  Director  is 
approving  the  amendment. 

The  Federal  rules  codifying  decisions 
concerning  the  Alabama  permanent 


program  at  30  CFR  Part  901  are  being 
amended  to  reflect  this  action. 

EFFECTIVE  DATE:  December  3, 1985. 

FOR  FURTHER  INFORMATtON  CONTACT: 

John  T.  Davis.  Director,  Birmingham 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  228  West 
Valley  Avenue,  3rd  Floor.  Homewood, 
Alabama  35209;  Telephone:  (205)  254- 
0890. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Information  regarding  the  general 
background  on  the  Alabama  State 
program,  including  the  Secretary's 
finding,  the  disposition  of  comments  and 
a  detailed  explanation  of  the  conditions 
of  approval  of  the  Alabama  program  can 
be  found  at  47  FR  22020-22058  (May  20, 
1982)  and  48  FR  34026  (July  27, 1983). 

IL  Proposed  Amendment 

On  April  2, 1985,  Alabama  submitted 
a  proposed  amendment  to  its  approved 
regulatory  program  to  decrease 
approved  staffing  levels.  The 
amendment  reduces  the  total  staffing 
level  from  71  positions  to  58  positions. 
The  positions  deleted  by  this 
amendment  are:  On  accounting  clerk, 
one  clerk  steno  in  the  legal  section,  six 
inspectors  in  the  inspection  and 
enforcement  section,  one  clerk  steno  in 
the  technical  section,  and  four 
inspectors  in  the  technical  section. 
Alabama  stated  that  the  Alabama 
Surface  Mining  Conmiission  (ASMC) 
"has  over  the  last  two  years 
experienced  recurring  staff  surpluses  in 
certain  positions  but  shortages  in  a  very 
few."  The  State  said  that  it  wished  to 
accompUsh  its  objectives  efficientiy 
with  as  few  personnel  as  necessary, 
especially  in  light  of  projected  financial 
constraints.  The  State  said  that  it  has 
received  approval  from  ASMC  for 
overtime  pay  to  compensate  for 
temporary  staff  shortages  should  they 
occur.  The  State  indicated  that  other 
minor  adjustments  have  also  been  made 
in  some  position  tides,  but  these 
changes  result  in  no  net  change  in  total 
positions. 

m.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  diat  die 
proposed  staffing  amendment  submitted 
by  Alabama  on  April  2, 1985,  meets  the 
requirements  of  SMCRA  and  the  Federal 
regulations.  Section  503(a)(3)  of  SMCRA 
requires  that  the  State  rej^atory 
authority  have  sufficient  administrative 
and  technical  personnel  to  implement 
the  approved  program. 
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The  Director  notes  that  the  Alabama 
program  has  operated  at  levels  close  to 
the  amended  level  al  58,  since  the 
beginning  of  its  program,  and  that  the 
State  has  generally  been  able  to  meet 
program  requirements  in  recent  years, 
especially  with  rega|ti  to  areas  that  are 
affected  by  staff  mejnbers. 

The  field  inspector  force  is  amended 
to  19  approved  inspectors,  from  the 
previous  approved  level  of  25.  OSKfs 
Birmingham.  Alabaqia  Field  Office  has 
informed  the  Director  that  Alabama  has 
been  operating  with'a  staff  of  19  field 
inspectors  in  recent  years  and  has  met 
its  required  inspection  frequency  for  the 
total  number  of  in-s^ections  required. 
The  state  has  not  m^t  the  required 
frequency  of  inspections  on  some  sites, 
but  the  fact  that  the  kotal  number  of  in 
spections  is  adequate  indicates  that  the 
State  needs  to  adjust  the  frequencies  of 
inspection  on  individual  sites  rather 
than  increase  the  inspection  force. 

The  State  indicat^  in  its  April  2, 1985 
submission  that  theije  are  413 
inspectable  units  regulated  under  the 
provisions  of  SMOflA.  which  require 
3660  inspections  annually.  Since 
Alabama  has  been  qieeting  its 
inspection  numbers  In  the  past  year  with 
an  inspector  force  of  19,  this  level  is 
sufficient  to  fulfill  th  e  inspection 
program  requiremen  ts.  The  State 
expects  that  25  additional  inspectable 
units  (requiring  12  iilspections  each  per 
year)  will  be  added '  o  the  list  as  a  result 
of  a  court  decision  ii  [  Round  I  of  the  case 
entitled  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II  (D.D.C., 
1984).  These  will  be  the  coal  preparation 
plants  brought  undet  SMCRA 
jurisdiction  by  the  court's  decision.  The 
additional  300  inspections  per  year  of 
coal  preparation  plants  should  be 
absorbed  easily  by  the  present 
inspection  force  of  19.  In  fact  there 
would  still  be  some  jeeway  for 
additional  inspections  as  needed. 

Alabama  indicate^  in  its  submission 


sitions  and  four 
jermit  review) 
lolished,  but  that 
sntly  vacant.  In 


that  three  clerical  ^ 
technical  inspector  | 
positions  are  being  i 
these  positions  are  i 
fact  Alabama  indicates  that  the 
technical  inspector  positions  have  never 
been  filled.  The  Director  finds  no 
currently  identified  Problems  in  the 
Alabama  program  implementation 
related  to  these  staff  positions.  Permit 
review  has  progressed  at  an  acceptable 
rate  and  is  expected  to  continue  at 
present  levels. 

Therefore,  the  Din  ctor  finds  this 
amendment  consistent  with  section 
503(a)(3)  of  SMCRA  which  requires 
sufficient  administraltive  and  technical 
personnel  to  implem  mt  the  approved 
program.  The  OSM I  irmingham  Field 


Office  will  continue  to  monitor 
Alabiuna's  program  implementation 
through  oversight  and,  in  the  event  that 
staffing  problems  are  noted,  will  require 
appropriate  staffing  amendments. 

nL  Public  Comments 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking  published  May  8. 1985. 

IV.  Diractor's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  Alabama 
program  amendment  as  submitted  on 
April  2, 1985.  The  Federal  rules  at  30 
CFR  Part  901  are  being  amended  to 
implement  this  decision. 

V.  Additional  Detenninations 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCaiA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3, 4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regidatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

Ust  of  Subjects  in  30  CFR  Fait  901 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Undergroimd 
mining. 

Dated:  November  19. 1985. 
fames  W.  Workman, 

Deputy  Director,  Office  of  Surface  Mining. 

PART  901— AUIBAMA 

1.  The  authority  citation  for  30  CFR 
Part  901  continues  to  read  as  foUows: 


AutlMwity:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.120letaeq.]. 

2. 30  CFR  901.15  is  amended  by  adding 
a  new  paragraph  (g)  to  read  as  foUows: 

S  901.15   Approval  of  regulatory  program 


(g)  The  amendment  to  the  Alabama 
permanent  regulatory  program 
submitted  to  OSM  on  Api^  2. 1985,  to 
revised  approved  staffing  levels  is 
approved  effective  December  3, 1985. 

[FR  Doc.  85-28685  Filed  12-2-85;  8:45  am] 
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30CFRPart944 

Approval  of  Amendments  to  ttie  Utah 
Permanent  Program  Under  ttie  Surface 
Mining  Control  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM], 
Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  amendments  to  the  Utah 
Permanent  Regulatory  Program  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  On 
August  13, 1984,  Utah  submitted 
proposed  program  amendments  for 
OSM's  approval  pertaining  to  the 
definition  of  "affected  area," 
enforcement  and  penalty  requirements 
and  bonding  and  insurance 
requirements  (Administrative  Record 
UT-33e).  The  public  was  invited  to 
comment  on  these  provisions  for  30  days 
(49  FR  40431,  October  16, 1984).  In  a 
letter  to  the  State  dated  January  28, 
1985,  OSM  informed  Utah  of  deficiencies 
in  its  proposed  program  amendments 
(Administrative  Record  UT-353).  On 
March  6. 1985,  Utah  submitted 
additional  materials  to  address  the 
deficiencies  identified  by  OSM. 
(Administrative  Record  No.  UT-355). 
The  public  was  invited  to  comment  on 
these  revised  provisions  for  15  days  (50 
FR  12834.  April  1. 1985).  In  a  letter  to  the 
State  dated  May  6, 1985,  OSM  informed 
Utah  of  additional  deficiencies  in  its 
proposed  amendments.  On  July  5, 1985, 
Utah  submitted  additional  material  to 
addreds  the  concerns  identified  by  OSM. 
On  July  29, 1985,  OSM  reopened  the 
public  comment  period  for  15  days  (50 
FR  30723). 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments,  the 
Director  has  determined  that  with  one 
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exception  the  amendments  meet  the 
requirements  of  SMCRA  and  the  Federal 
regulations  and  is  approving  them.  The 
one  exception  is  in  the  Utah  definition  of 
"affected  area."  The  Director  is  not 
approving  that  portion  of  the  State's 
definition  which  conflicts  with  the 
opinion  of  the  U.S.  District  Court  for  the 
District  of  Columbia  in  the  case  of  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  II.  The  Federal  rules  at  30  CFR 
Part  944  codifying  decisions  concerning 
the  Utah  program  are  being  amended  to 
implement  this  action. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
to  encourage  the  State  to  conform  its 
program  to  conform  its  program  to  the 
Federal  standards  without  undue  delay; 
consistency  of  the  State  and  Federal 
standards  is  required  by  SMCRA. 
EFFECTIVE  DATE:  December  3. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Arthur  W.  Abbs.  Chief,  Division  of 
State  Program  Assistance,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue 
NW.,  Washington,  D.C.  20240; 
Telephone:  (202)  343-5351. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Program  Approval 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program  under  SMCRA  for  the 
regulation  of  the  surface  coal  mining 
operations  in  the  State  (46  FR  5899- 
5915). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
■as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Utah  program  can  be 
found  in  the  January  21, 1981  Federal 
Register  (46  FR  5899-5915). 

n.  Background  on  Proposed 
Amendments 

On  August  13, 1984,  the  Utah  Division 
of  Oil,  Gas  and  Mining  (DOOM) 
submitted  proposed  program 
amendments  for  OSM's  approval 
(Administrative  Record  No.  UT-336). 
The  amendments  included  changes 
pertaining  to  the  definition  of  "affected 
area",  enforcement  and  penalty 
requirements,  and  bonding  and 
insurance  requirements. 

On  October  16, 1984,  OSM  sought 
public  comment  on  whether  the 
proposed  modifications  to  the  Utah 
permanent  program  listed  above 
satisfied  the  criteria  for  approval  of 
State  program  amendments  set  forth  at 


30  CFR  732.15  and  732.17  (49  FR  40421). 
In  a  letter  to  the  State  dated  January  28, 
1985,  OSM  informed  the  Sute  of 
deficiencies  identified  in  the  proposed 
program  amendments  (Administrative 
Record  No.  UT-353).  On  March  6, 1985. 
Utah  submitted  additional  material  to 
respond  to  the  concerns  raised  by  OSM 
in  its  January  28, 1985  letter 
(Administrative  Record  No.  UT-355). 

On  April  1, 1985,  OSM  reopened  the 
comment  period  for  15  days  on  these 
revised  provisions  (50  FR  12834). 
Following  the  close  of  the  comment 
period,  OSM  identified  four  additional 
concerns  related  to  the  proposed 
amendments  and  notified  the  State  of 
these  concerns  in  a  letter  dated  May  6, 
1985.  On  July  5, 1985,  Utah  submitted 
additional  revised  material  to  respond 
to  the  concerns  raised  by  OSM. 

On  July  29, 1985,  OSM  reopened  the 
public  comment  period  for  15  days  until 
August  13, 1985  (50  FR  30723). 

The  communications  between  OSM 
and  Utah  concerning  OSM's 
identification  of  deficiencies  and  the 
State's  responses  to  correct  the 
deficiencies  are  explicitly  explained  in 
the  above  cited  administrative  record 
numbers  and  Federal  Register  notices. 

in.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15, 
that  the  program  amendments  submitted 
by  Utah  on  August  13, 1984,  with  the 
revisions  submitted  on  March  6  and  July 
5, 1985,  meet  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII  as 
discussed  below. 

1.  Bond  and  Insurance  Requirements 

The  Director  has  determined  that  the 
regulatory  amendments  under  UMC  and 
SMC  800  (bond  and  insurance 
requirements)  which  were  adopted  by 
the  Utah  Board  of  Oil,  Gas  and  Mining 
on  June  28, 1984,  and  revised  on  June  20, 
1985,  are  consistent  with  SMCRA  and  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  Part  800.  These 
amendments  were  adopted  primarily  for 
the  purpose  of  making  existing 
provisions  consistent  with  the  Federal 
bond  and  insurance  requirements  Utah 
repealed  UMC/SMC  800.  805,  806.  807 
and  808  and  adopted  new  or  revised 
sections  UMC/SMC  800.5,  800.11.  800.12, 
800.13,  800.14.  800.15,  800.16,  800.17. 
800.20,  800.21,  800.23,  800.30,  800.40. 
800.50  and  800.60.  The  new  or  revised 
sections  pertain  to  definitions, 
requirements  to  file  a  bond,  form  of  the  . 
bond,  the  period  of  liability, 
determination  and  adjustment  of  bond 
amounts,  general  terms  and  conditions 
of  bonds,  bond  requirements  for 
underground  coal  mines  and  long-term 


related  surface  facilities  and  structures, 
surety  bonds,  collateral  bonds,  self- 
bonding,  replacement  of  bonds, 
requirements  for  releasing  performance 
bonds,  forfeiture  of  bonds  and  terms  and 
conditions  for  liabiUty  insurance. 

2.  Definition  of  "Affected  Area" 

The  State  replaced  its  previous 
definition  for  "affected  area"  with  a 
definition  that  is  virtually  identical  to 
the  Federal  definition  for  that  term  at  30 
CFR  701.5  (1985).  In  its  Round  m  opinion 
dated  July  15, 1985,  the  U.S.  District 
Court  for  the  District  of  Coliunbia  in  the 
case  of  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  held 
that  the  Federal  definition  for  "affected 
area"  at  30  CFR  701.5  is  inconsistent 
with  the  definition  of  "surface  coal 
mining  operations"  in  section  701  (28)  (B) 
of  SMCRA  and  without  a  rational  basis. 

Section  701(28)(B)  defines  "surface 
coal  mining  operations"  to  include  lands 
affected  by,  among  other  things,  the  use 
of  existing  roads.  Therefore,  ^e  court 
accepted  the  Secretary's  premise  that 
not  every  road  when  used  to  some 
degree  for  coal  haulage  or  mine  access 
falls  within  the  definition  of  "surface 
coal  minng  operations".  The  court  then 
noted  that,  presumably,  when  hauling  or 
access  are  among  many  uses  made  of  a 
road,  such  as  an  interstate  highway,  the 
effect  from  the  mining  use  is  relatively 
minor,  and  thus  the  road  need  not  be 
included  as  part  of  the  surface  coal 
mining  operation.  However,  the  court 
held  that  the  Federal  rule  goes  beyond 
what  is  called  for  in  section  701(28)  in 
exempting  essentially  all  public  roads 
without  regard  to  the  degree  of  effect 
that  the  mining  use  has  on  the  road. 
Consequently,  OSM  is  approving  only 
those  portions  of  the  Utah  definition  that 
do  not  conflict  with  the  court's  decision. 
Specifically,  the  provision  of  the  State's 
rule  which  exempts  public  roads  without 
regard  to  the  effect  of  mining  use  on  the 
road  is  in  conflict  with  the  court's 
decision  and  is  not  being  approved.  That 
portion  of  the  Utah  rule  not  being 
approved  is  italized: 

The  affected  area  ahall  include  every  road 
used  for  purposes  of  access  to.  or  for  hauling 
coal  to  or  from,  surface  coal  mining  and 
reclamation  operations,  unless  the  road  (a) 
was  designated  as  a  public  road  pursuant  to 
the  laws  of  the  Jurisdiction  in  which  it  is 
located;  (b)  is  maintained  with  public  funds, 
and  constructed,  in  a  manner  similar  to  other 
public  roads  of  the  same  classification  within 
the  jurisdiction;  and  (c)  there  is  substantial 
(more  than  incidental)  public  use. 

Following  promulgation  of  a  revised 
Federal  definition  for  "affected  area" 
which  reflects  the  court's  decision,  OSM 
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will  review  the  Ul{ 
may  be  required  tc 

3.  Inspection  and\ 
Requirements 

Utah  repeal  the  | 
provisions  contai 
843.15,  843.16.  845^ 
845.18  and  845.19 1 
provisions  under  i 


definition  and  Utah 
amend  its  definitioo. 

nforcement 


ireviously  existing 
^ed  in  sections  843.11, 
12,  845.13,  845.17, 
id  adopted  new 
lose  sections.  These 
sections  pertain  t0  cessation  orders, 
informal  public  hearings.  Board  review 
of  citations,  whenia  penalty  will  be 
assessed,  point  system  for  penalties, 
procedures  for  assessment  of  civil 
penalties-proposed  assessment, 
procedures  for  informal  assessment 
conference,  request  for  a  formal  hearing. 
In  addition  a  new  {section  UMC  843.20 
pertaining  to  the  compliance  conference 
was  added.  The  Elrector  has  determined 
that  the  revised  enforcement  provisions 
under  section  UMC  843.11,  843.15.  843.16 
and  843.20  which  were  adopted  by  the 
Utah  Board  of  Oil;  Gas  and  Mining  on 
June  28, 1984,  andlrevised  on  June  20, 
1985,  incorporate  sanctions  no  less 
stringent  than  those  set  forth  under 
Section  521  of  SMCRA  and  Part  843  of 
OSM's  regiilationq  and  contain  the  same 
or  similar  procediiral  requirements 
relating  thereto.  With  respect  to  the 
penalty  provisions  under  section  UMC 
845.12.  845.13.  84547.  845.118  and  845.19 
adopted  by  the  Bo^rd  on  lime  28, 1984, 
and  revised  on  June  20, 1985,  the 
Director  has  determined  that  the  State's 
rules  incorporate  penalties  no  less 
stringent  than  thoie  set  forth  under 
section  518  of  SMCRA  and  Part  845  of 
the  Federal  regulations  and  contain  the 
same  or  similar  procedural  requirements 
relating  thereto. 

It  should  be  not^d  that  for  the  purpose 
of  this  rulemakingiOSM  has  reviewed 
only  those  provisions  of  the  State's 
enforcement  regulations  at  UMC  843  and 
845  which  differ  from  the  previously 
existing  provisions.  As  a  separate 
undertaking  OSMjis  reviewing  the  Utah 
State  program  reg  dationa  in  their 
entirety  to  identif '  revisions  which  may 
be  needed  to  make  the  State  rules 
consistent  with  Federal  regulations 
which  have  been  Revised  since  the 
Secretary's  approval  of  the  Utah 
program.  Upon  completion  of  this 
review,  OSM  may!  require  the  State  to 
adopt  revisions  toj  its  enforcement  and 
penalty  regulations,  and  to  other 
sections  of  the  program  regulations  to 
bring  the  State  prpgram  into 
conformance  witfai  the  revised  Federal 
regulations.  I 

4.  In  addition  toi  the  changes  described 
above,  Utah  has  Aade  minor  changes  to 


section  UMC  and 
"Scope"  sections 


SMC  700.1,  the 

or  chapters  I  and  II  of 


the  State  regulatic  ns.  These  changes 


were  merely  for  the  purpose  of 
clarification.  The  Director  finds  die 
revised  provisions  consistent  with  the 
Federal  Act  and  regulations. 

IV.  Diractor's  Decision 

Based  on  the  above  findings,  the 
Director,  with  one  exception,  is 
approving  the  amendment  to  the  Utah 
program  as  submitted  on  August  13, 
1984,  with  the  revisions  submitted  by  the 
State  on  March  6  and  July  5, 1985.  As 
discussed  in  item  2  of  the  Director's 
Findings,  one  deficiency  does  exist 
which  Utah  may  have  to  correct 
following  OSM's  promulgation  of  a  final 
rule  revising  the  Federal  definition  for 
"affected  area." 

The  Director  is  amending  Part  944  of 
30  CFR  Chapter  Vn  to  implement  this 
decision. 

V.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act.  The 
Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C 
1292(d),  no  environmental  impact 
statement  need  be  prepared  for  this 
rulemaking. 

2.  Compliance  with  the  Regulatory 
Flexibility  Act-  The  Secretary  hereby 
determines  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act,  U.S.C  601 
et  seq.).  This  rule  will  not  impose  any 
new  requirements;  rather,  it  will  ensure 
that  existing  requirements  established 
by  SMCRA  and  die  Federal  rules  will  be 
met  by  the  State. 

3.  Compliance  with  Executive  Order 
No  12291:  On  August  28, 1981,  the  Office 
of  Management  and  Budget  (0MB) 
granted  the  Office  of  Surface  Mining  an 
exemption  from  sections  3, 4,  7,  and  8  of 
Executive  Order  12291  for  all  actions 
taken  to  approve,  or  conditionally 
approve.  State  regulatory  programs, 
actions,  or  amendments.  "Therefore  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB  are  not 
needed  for  this  program  amendment 

4.  Paperwork  Reduction  Act-  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  944 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly,  30  CFR  Part  944  is 
amended  as  set  forth  herein. 


BEST  COPY  AVAILABLE 


Dated:  November  2a  1985. 
James  W.  Workman, 

Deputy  Director,  Office  of  Surface  Mining. 

PART  M4— UTAH 

Part  944  of  Tide  30  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  944 
continues  to  read  as  follows: 

Aotfaority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  [30 
V.S.C.1201  et  aeg.). 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  944.15    Approval  of  aiiMiidiiwiits  to  Slato 
nQu/Moty  pfOQram. 

•       •        •        •        • 

(f)  The  following  amendments  are 
approved  effective  December  3, 1985: 
modifications  to  the  Utah  State  Program 
regulations  adopted  by  the  Utah  Board 
of  Oil,  Gas  and  Mining  on  June  28, 1984, 
as  revised  on  June  20, 1985.  Those 
modifications  included  the  following. 
The  following  rules  in  existence  prior  to 
June  28, 1984,  were  repealed:  SMC/UMC 
800,  805,  806,  807,  808  and  UMC  843.11, 
843.15,  843.16.  845.12.  845.13.  645.17, 
845.18  and  845.19.  The  following  new  or 
revised  sections  were  adopted:  (1) 
UMC/SMC  700.1,  800.5,  800.11,  800.12. 
800.13,  800.14,  800.15,  80ai6.  800.17, 
800.2a  800.21,  800.23,  800.30,  800.4a 
800.50,  and  800.60;  (2)  UMC  843.11, 
843.15,  843.16,  845.12,  845.13,  845.17, 
845.18,  845.19  and  845.20;  and  (3) 
definition  of  "affected  area"  at  UMC/ 
SMC  700.5,  with  the  exception  of  the 
.  exemption  for  public  roads.  The  portion 
of  the  definition  after  the  word 
"operations"  is  not  approved: 

The  affected  area  shall  include  evety  road 
used  for  purposes  of  access  to,  or  for  hauling 
coal  to  or  from,  surface  coal  mining  and 
reclamation  operations,  unless  the  road  (a) 
was  designated  as  a  public  road  pursuant  to 
the  laws  of  the  jurisdiction  in  which  it  is 
located;  (b)  is  maintained  with  public  funds. 
and  constructed,  in  a  manner  similar  to  other 
public  roads  of  the  same  classification  within 
the  jurisdiction:  and  (c)  there  is  substantial 
(more  than  incidental]  public  use. 

[PR  Doc.  85-28884  Filed  12-2-85;  &-45  am] 
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30  CFR  Part  950 

Amondmont  to  the  Wyoming 
Pormanont  Regulatory  Program 

AOENCV:  Office  of  Surface  Mining  * 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule. 
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summary:  OSM  is  announcing  the 
approval  in  part  and  deferral  in  part  of  a 
proposed  amendment  submitted  by  the 
State  of  Wyoming  as  a  modification  to 
its  permanent  regulatory  program, 
hereinafter  referred  to  as  the  Wyoming 
program,  which  the  Secretary  of  the 
Interior  conditionally  approved  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  revised 
regulatory  definitions  of  "bond", 
"essential  hydrologic  functions",  "land 
use",  "material  damage  to  the 
hydrologic  balance",  "materially 
damage  the  quantity  or  quality  of 
water",  "subirrigation  or  flood  irrigation 
agricultural  activities",  "substantially 
disturb",  "unconsolidated  streamlaid 
deposits",  "undeveloped  rangeland"  and 
"valid  existing  rights".  The  amendment 
also  adds  two  new  definitions,  those  of 
"critical  habitat"  and  "important 
habitat";  recodifies  Chapters  I  and  XIII 
of  the  rules  and  regulations  of  the  Land 
Quality  Division  of  the  Department  of 
Environmental  Quality;  and  revises 
procediu«s  and  requirements  relating  to 
preapplication  determinations  for 
alluvial  valley  floors;  mining  in  the 
vicinity  of  protected  lands,  structures 
and  featuires;  bonding;  and  liability 
insiu-ance.  After  considering  all 
comments  from  the  public  and  other 
governmental  agencies  and  the 
testimony  received  at  the  public  hearing 
held  on  November  19, 1984,  and  after 
conducting  a  thorough  review  of  the 
proposed  amendment,  the  Director  has 
determined  that  with  the  exception  of 
the  definition  of  "vaUd  existing  rights" 
and  the  provision  denying  protection  to 
privately  owned  historic  sites,  the 
proposed  modifications  meet  the 
requirements  of  SMCRA  and  the  Federal 
regulations.  He  is,  therefore,  approving 
the  proposed  amendment  as  submitted 
on  September  21, 1984  and  revised  on 
Jime  11, 1985,  with  the  exception  of  the 
revised  definition  of  "valid  existing 
rights",  on  which  he  is  deferring  action 
pending  future  Federal  rulemaking,  and 
the  deletion  of  protection  for  privately 
owned  historic  sites,  which  he  is  not 
approving.  The  Federal  regulations  at  30 
CFR  Part  950  codifying  decisions 
concerning  the  Wyoming  program  are 
being  amended  to  implement  this  action. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encoiuage  States  to  conform  their 
programs  to  Federal  standards  in 
accordance  with  SMCRA  without  undue 
delay. 

EFFECTIVE  DATE:  December  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  Ennis,  Director,  Casper  Field 


Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Federal 
Building.  100  East  "B"  Street  Room  2128, 
Casper,  Wyoming  82601-1918, 
Telephone:  (307)  261-6824. 
SUPPLEMEflTARV  INFORMATION: 

L  Background 

Information  concerning  the  general 
background  on  the  Wyoming  program 
submission  and  the  approval  process,  as 
well  as  the  Secretary's  findings,  the 
disposition  of  comments  and  an 
explanation  of  the  initial  conditions  of 
approval  can  be  foimd  in  the  November 
26, 1980  Federal  Register  (45  FR  78637- 
78684).  Subsequent  actions  on 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
950.11  and  905.15. 

n.  Submission  of  Amendment 

On  September  21, 1984,  the  State  of 
Wyoming  submitted  certain  proposed 
revisions  and  additions  to  the 
definitions  contained  in  Chapter  I  of  the 
rules  and  regulations  of  the  Land 
Quality  Division  of  the  Department  of 
Environmental  Quality.  The  submission 
also  included  revisions  to  the 
procedures  and  requirements  of  Chapter 
Xm  governing  bonding,  liablility 
insiu-ance,  mining  in  the  vicinity  of 
public  roads  and  occupied  dwellings, 
preapplication  determinations  relating 
to  alluvial  valley  floors,  and  evaluation 
criteria  for  valid  existing  rights 
determinations. 

The  October  23. 1984  Federal  Register 
announced  receipt  of  the  proposed 
revisions  and  requested  public 
comments  on  their  adequacy  (49  FR 
42579).  In  response  to  two  requests, 
OSM  held  a  public  hearing  on  November 
19, 1984  and  prepared  a  transcript 
which  is  available  in  the  Wyoming 
Administrative  Record.  The  public 
comment  period  closed  on  November  22, 
1984. 

On  May  10, 1985,  OSM  notified  the 
State  of  two  apparent  inadvertent  errors 
(failure  to  include  a  revised  definition  of 
"bond"  and  omission  of  the  identifying 
letters  of  individual  soil  horizons  in  the 
otherwise  unchanged  definitions  of 
these  horizons)  identified  as  a  result  of 
the  review  of  the  September  21, 1984 
submission.  On  June  11, 1985.  the  State 
submitted  the  intended  revised 
definition  of  "bond"  and  restored  the 
identifying  letters  to  the  definition  of 
"soil  horizons".  The  revised  definition  of 
"soil  horizons"  is  identical  to  that 
originally  approved. 

On  July  15, 1985,  OSM  reopened  the 
comment  period  to  allow  the  public  to 
comment  on  the  revisions  submitted  by 
the  State  on  June  11, 1985  (50  FR  28595- 


28596).  No  additional  comments  were 
received  during  the  comment  period 
ending  July  30, 1985. 

m.  Ditector't  Findings 

In  accordance  with  SMCRA  and  30 
CFR  732.17,  the  Director  finds  that  with 
two  exceptions,  the  proposed 
amendment  as  submitted  by  Wyoming 
on  September  21, 1984,  as  clarified  by 
accompanying  materials,  and  as 
modified  on  Jime  11, 1985,  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  as  discussed  below. 

1.  Definition  of  "Bond" 

Wyoming  has  revised  this  definition 
at  Chapter  L  Section  2(i)  to  clarify  that  a 
bond  is  an  indemnity  agreement  The 
various  types  of  bond  in  the  Federal 
regulations  at  30  CFR  800.5  are  all 
defined  as  indemnity  agreements. 
Therefore,  the  Director  finds  that  this 
change  is  no  less  effective  than  the 
Federal  definitions  at  30  CFR  800.5. 

2.  Definitions  of  "Critical  Habitat"  and 
"Important  Habitat" 

Wyoming  has  added  this  definition  at 
Chapter  L  section  2(r)  and  \}\)  for 
purposes  of  clarification  and  to  ensure 
their  use  in  a  manner  consistent  with 
that  of  the  Wyoming  Game  and  Fish 
Department  Although  OSM  does  not 
define  these  terms,  the  Director  finds 
that  the  terms  are  defined  in  accordance 
with  the  Endangered  Species  Act  and 
the  Fish  and  Wildlife  Coordination  Act 
and  are  not  inconsistent  with  SMCRA 
and  its  implementing  regulations  in 
terms  of  usage.  Wyoming's  Statement  of 
Principal  Reasons  for  Adoption  clarifies 
that  critical  habitat  will  be  defined  in 
terms  of  specific  population  units,  not 
State-wide  populations. 

3.  Definition  of  "Essential  Hydrologic 
Functions" 

Wyoming  has  revised  this  definition 
at  Chapter  L  section  2(aa)  to  clarify  that 
it  relates  to  hydrologic  conditions  "that 
make  water  of  a  suitable  quality  and 
quantity  usefully  available"  for  specified 
agricultural  activities.  Although  the 
corresponding  Federal  definition  at  30 
CFR  701.5  does  not  include  the 
qualification  that  the  water  be  of 
suitable  quality  and  quantity,  the 
Director  finds  that  this  provision  is 
inherent  in  the  term  "usefully  available 
for  agricultural  activities",  which  does 
appear  in  the  Federal  definition, 
liierefore,  the  revised  definition  is  no 
less  effective  than  the  Federal  rule  at  30 
CFR  701.5. 
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4.  Definition  of  "Land  Use" 

Wyoming  has  reviied  this  definition 
at  Chapter  I.  section  2(xx)  by  moving  the 
statement  that  8upp<a1  facilities  include 
parking,  storage,  and  shipping  areas 
from  the  description  of  industrial  or 
commercial  land  uses  to  the  general 
land  use  description.,  It  thus  applies  to 
support  facilities  for  bll  types  of  land 
uses,  not  just  those  off  an  industrial  or 
commercial  nature,  y^though  the 
Federal  definition  of  T'land  use"  is  silent 
with  respect  to  suppi^rt  facilities,  the 
Director  finds  the  inolusion  of  these 
types  of  support  facitties  to  be  no  less 
effective  than  the  Feaeral  regulations  at 
30  CFR  701.5. 

5.  Definition  of  "Material  Damage  to  the 
Hydrologic  Balances 

Wyoming  has  revif  ed  this  definition 
at  Chapter  I,  section  2(yy)  by  qualifying 
that  it  refers  to  signipcant  long-term  or 
permanent  adverse^anges  to  the 
hydrologic  regime.  Tfie  Federal  rules  do 
not  define  this  phrase,  but,  based  on  the 
legislative  history  of  $MCRA  and  the 
accepted  definitions  bf  "material"  and 
"significant"  in  cominon  usage,  the 
Director  finds  that  these  adjectives  are 
synonymous  in  this  qontext  and  that  this 
change  is  no  less  str^igent  than  SMCRA 
and  no  less  effective  |than  the  Federal 
regulations. 

ft  Definition  of  "Sfa^rialfy  Damage  the 
Quantity  or  Quality  tif  Water" 


this  definition 
Z(zz)  to  more 
wording  of  the 
phrase  at  30 

finds  that  the 
1 10  less  effective 


Wyoming  has  revised 
at  Chapter  I,  section 
closely  resemble  the 
Federal  definition  of  this 
CFR  701.5.  The  Director 
revised  definition  is 
than  the  Federal  defi  tiition. 

7.  Definition  of  "Sub,  rrigation  or  Flood 
Irrigation  Agricu/tur  il  Activities" 

Wyoming  has  revii  led  this  definition 
to  clarify  that  it  inch  des  only  those 
activities  involving  tl  le  successful 
production  of  agricui  turally  useful 
animal  or  vegetable  !  ife.  and  that  these 
determinations  will  be  based  upon 
regional  agricultural  practices.  The 
Statement  of  Principal  Reasons  for 
Adoption  accompanjring  the  amendment 
explains  that  the  det  irmination  of 
whether  production :  b  successful  will  be 
based  on  regionally  I  ested  practices  in 
line  with  what  a  real  onable  and  prudent 
person  would  invest.  Production  failures 
due  to  poor  managei  lent  or  changing 
economic  conditions|will  not  be 
considered. 

Although  neither  ^CRA  nor  the 
corresponding  Fader  \\  definition  of 
"agricultural  activiti(  is"  at  30  CFR  701.5 


expUcitly  include  th( 


UMI 


"successful"  and 


"agriculturally  useful"  qualifications,  the 
language  clearly  implies  these  concepts. 
Therefore,  the  Director  finds  that  the 
revised  definition  is  no  less  stringent 
than  section  510(b)(5]  of  SMCRA  and  no 
less  effective  than  the  Federal  rules. 

On  October  1, 1984,  the  U.S.  District 
Court  for  the  District  of  Columbia,  ruling 
in  In  re:  Permanent  Surface  Mining 
Regulation  Litigation  II  (Civil  Action 
No.  79-1144),  remanded  the  definition  of 
"  'agricultural  activities'  or  'farming' "  at 
30  CFR  701.5  to  the  Secretary  for 
reconsideration  of  whether  Congress 
intended  different  meanings  for  &e  two 
terms.  On  February  21, 1985,  the 
Secretary  formally  suspended  the 
definition  to  comply  with  the  Court's 
order  (50  FR  7274-7278).  When  the 
Secretary  promulgates  new  regulations, 
the  Director  will  review  the  Wyoming 
program  to  determine  if  further  changes 
are  necessary. 

8.  Definition  of  "Substantially  Disturb" 

Wyoming  has  revised  this  definition 
at  Chapter  I,  section  2(8SS8)  to  clarify 
the  activities  subject  to  certain  coal 
exploration  requirements  and  to  more 
closely  conform  to  the  revised  Federal 
definition.  The  Director  finds  that  the 
revised  Wyoming  definition  is  no  less 
effective  than  the  Federal  definition  at 
30  CFR  701.5. 

9.  Definition  of  "Unconsolidated 
Streamlaid  Deposits  " 

Wyoming  has  revised  this  definition 
at  Chapter  I,  section  2(aaaaa)  by 
replacing  "precipitated"  with 
"deposited"  to  more  accurately  describe 
the  geologic  origins  of  the  material  being 
defined.  OSM  does  not  define  this  term; 
however,  the  Director  finds  that  the 
revised  State  definition  is  no  less 
stringent  than  the  term  as  used  in  the 
definition  of  "alluvial  valley  floors"  at 
section  701(1)  of  SMCRA  and  no  less 
effective  than  the  use  of  the  term  in  the 
same  definition  at  30  CFR  701.5. 

10.  Definition  of  "Undeveloped 
Rangeland" 

Wyoming  has  revised  this  definition 
at  Chapter  I.  section  2(ddddd)  to  clarify 
that  the  term  does  not  include  land  on 
which  cultivated  crops,  small  grains  and 
hay  crops  have  been  successfully 
grown.  The  previous  definition  (Ud  not 
expressly  address  the  question  of 
success.  The  Statement  of  Principal 
Reasons  for  Adoption  clarifies  that 
success  will  not  be  judged  on  the  basis 
of  improper  management  or  economic 
conditions.  Since  the  corresponding 
Federal  rules  at  30  CFR  701.5  define 
"imdeveloped  rangeland"  as  lands 
where  the  use  is  not  specifically 
controlled  and  managed,  the  Director 


finds  that  the  revisions  to  the  Wyoming 
definition  do  not  render  it  less  effective 
ttian  the  Federal  definition.  Lands  on 
which  crops  have  not  been  successfully 
grown  will  not  be  specifically  controlled 
and  managed  for  that  purpose. 

11.  Definition  of  "Valid Existing  Rights" 

Wyoming  has  revised  this  definition 
at  Chapter  L  section-2(fffi)  to  more 
closely  conform  to  the  revised  Federal 
definition  at  30  CFR  761.5,  as 
promulgated  on  September  14, 1963. 
However,  on  March  22, 1965,  the  U.S. 
District  Court  for  the  District  of 
Columbia,  in  Zn  re:  Permanent  Surface 
Mining  Regulation  Litigation  II  (Ci^ 
Action  No.  7ft-1144),  remanded  this 
definition  to  the  Secretary  for 
reconsideration  and  renotification.  OSM 
will  publish  a  notice  in  the  Federal 
Register  to  implement  the  court's 
decision:  this  notice  will  indicate  what 
effect  the  ruling  will  have  on  State 
programs.  Accordingly,  the  Director  is 
deferring  action  on  this  proposed 
amendment  until  this  notice  is 
published.  Wyoming  will  be  required  to 
make  any  necessary  changes  at  that 
time. 

12.  Alluvial  Valley  Floor  Permitting 
Procedures 

Wyoming  has  revised  its  permitting 
procedures  at  Chapter  XIII,  section 
l(a)(i)  to  clarify  that,  if  the 
Administrator  has  made  a 
preapplication  determination  of  the 
existence  and  extent  of  alluvial  valley 
floors  within  the  permit  and  adjacent 
areas,  that  determination  will  satisfy 
this  provision  and  will  be  included  tn 
the  permit  application.  The  Director 
finds  that  this  change  is  similar  to  and 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  785.19(a)(1). 

13.  Section  522(e)  Permitting  Procedures 

In  addition  to  several  clarifying  and 
technical  revisions,  such  as  correcting 
references  to  the  Code  of  Federal 
Regulations  to  reflect  current 
nomenclature,  Wyoming  has  revised  its 
regulations  at  Chapter  XIII,  section 
l(a)(v)  in  the  following  substantive 
areas: 

a.  Wild  and  Scenic  Study  Rivers 

Wyoming  revised  Chapter  Xm. 
section  l(a)(v)(A)  to  specifically  protect 
river  segments  under  study  for  inclusion 
in  the  Wild  and  Scenic  Rivers  System 
for  a  corridor  extending  not  more  than 
one-quarter  mile  from  each  bank,  or  the 
width  of  the  study  area,  whichever  is 
greater.  On  July  15, 1985,  the  U.S. 
District  Court  for  the  District  of 
Columbia  {In  re:  Permanent  Surface 
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Mining  RegulaUon  Litigation  II,  Qvil 
Action  No.  79-1144)  remanded  the 
corresponding  Federal  regulation.  30 
CFR  761.11(a),  to  the  Secretary  for 
revision  because  it  limited  the  width  of 
-  the  protected  corridor  to  one-quarter 
mile  from  each  bank.  The  court  ruled 
that  section  522(e)(1)  of  SMCRA  requires 
the  Secretary  to  protect  study  river 
corridors  to  the  full  width  of  the  study 
area  in  accordance  with  the  Wild  and 
Scenic  Rivers  Act  (16  U.S.C  1271  et  seq.) 
and  the  regulations  and  administrative 
guidelines  issued  pursuant  to  iL  The 
Director  finds  that  the  revised  Wyoming 
rule  requires  protection  of  the  entire 
width  of  the  study  corridor,  and  that  it  is 
therefore  no  less  stringent  than  section 
522(e)(1)  of  SMCRA. 

b.  Sites  on  the  National  Register  of 
Historic  Places 

Wyoming  has  revised  its  rule  at 
Chapter  XID,  section  l(a)(v)(C)  to 
protect  only  pubUcly  owned  sites  on  the 
National  Register  of  Historic  Places 
(NRHP).  The  Federal  regulations  at  30 
CFR  761.11(c),  as  revised  on  September 
14, 1983,  contain  a  similar  requirement; 
however,  on  July  15, 1985,  the  U.S. 
District  Court  for  the  District  of 
Cohunbia  ruled  that  section  522(e)(3)  of 
SMCRA  requires  protection  of  both 
privately  owned  and  publicly  owned 
sites  listed  on  the  NRHP  (In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  II,  Civil  Action  No.  79-1144). 

Therefore,  pursuant  to  the  court's 
ruling,  the  Director  cannot  approve 
Wyoming's  proposed  revision  because  it 
is  inconsistent  with  section  522(e)(3)  of 
SMCRA.  That  portion  of  the  Wyoming 
rule  not  being  approved  in  italicized  as 
follows: 

(C)  On  any  lands  which  will  adversely 
affect  any  publicly  owned  paric  or  any 
publicly  owned  places  included  in  the 
National  Register  of  Historic  Places, 
unless  jointiy  approved  by  the 
administrator  and  the  Federal,  State  or 
local  agency  with  jurisdiction  over  the 
park  or  place. 

Until  OSM  promidgates  a  revised  rule 
which  reflects  the  court's  decision  and 
notifies  Wyoming  of  any  required 
amendment.  Wyoming  must  implement 
its  rule  in  accordance  with  the  court's 
decision,  as  discussed  above. 

c.  Roads 

Wyoming  has  revised  Chapter  Xm. 
section  l(a)(v)(D)  to  clarify  that  it 
applies  to  road  closures  as  well  as  to 
road  relocations  and  mining  within  100 
feet  of  the  outside  right-of-way  line  of 
any  pubUc  road.  The  State  has  also 
added  a  sentence  providing  that  the 
Administrator  may  rely  upon  the 
procedures  and  findings  of  the  public 


road  authority  when  specifically 
authorizing  road  relocations  or  closures. 

Hw  Federal  regulations  at  30  CFR 
761.11(dK2)  allow  road  relocations, 
closures  and  mining  within  100  feet  of 
the  outside  right-of-way  line  where 
either  the  regulatory  authority  or  the 
appropriate  public  road  authority, 
pursuant  to  designation  by  the 
regulatory  authority,  so  permits  after 
providing  public  notice  and  an 
opportunity  for  a  pubhc  hearing,  and 
after  making  a  written  finding  that  the 
interests  of  the  public  and  affected 
landowners  will  be  protected.  Since  the 
Wjroming  regulations,  as  revised, 
require  that  the  Administrator  provide 
public  notice  and  opportunity  for  a 
public  hearing  and  make  the  required 
written  finding  regardless  of  the 
involvement  of  the  public  road 
authority,  the  Director  finds  that  the 
revisions  to  Chapter  Xm,  section 
l(a)(v)(D)  are  not  inconsistent  with  30 
CFR  761.11(d). 

d.  Occupied  Dwellings 

Wyoming  has  revised  Chapter  Xm, 
section  l(a)(v)(E)  to  provide  that 
waivers  allowing  mining  within  300  feet 
of  occupied  dwellings  shall  remain 
effective  against  subsequent  piut^hasers 
who  have  actual  or  constructive 
knowledge  of  the  waiver  at  the  time  of 
purchase.  The  State  further  defines 
constructive  knowledge  as  existing 
when  the  waiver  has  been  properly 
recorded  or  when  mining  has  occurred 
within  the  300-foot  buffer  zone  at  the 
time  of  purchase.  The  rule  previously 
recognized  waivers  as  effective  only  if 
the  purchaser  had  actual  knowledge  of 
the  waiver. 

Since  30  CFR  761.12(e)(3)  contains 
similar  provisions,  the  Director  finds 
that  the  changes  proposed  by  Wyoming 
are  no  less  effective  than  the  Federal 
rules. 

14.  Bonding 

Wyoming  has  revised  its  bonding 
requirements  at  Chapter  XID,  section 
2(d)(iii)  by  adding  a  new  paragraph  (A) 
providing  for  separate  bonding  of 
isolated,  clearly  defined  areas  in  need  of . 
extended  liability  at  the  time  the 
remainder  of  the  permit  area  qualifies 
for  bond  release.  It  has  also  revised  the 
previous  language  to  clarify  that  third- 
party  actions  required  to  implement  an 
approved  alternative  postmhiing  land 
use  need  not  be  covered  by  the  bond. 
Since  these  provisions  are  virtually 
identical  to  those  of  30  CFR  800.13(b) 
and  (d)(2),  respectively,  the  Director 
finds  that  these  changes  are  no  less 
effective  than  the  Federal  regulations. 

In  addition,  the  State  has  deleted  the 
self-bonding  provisions  previously 


located  at  section  2.g.,  as  these  either 
duplicated  or  contradicted  the  revised 
self-b(mding  regulations  of  Chapter  XII. 
w^ch  the  Director  approved  on 
February  28, 1985  (50  FR  8106).  The 
Director  finds  that  this  deletion  does  not 
render  the  State  self-bonding 
requirements  less  effective  than  the 
Federal  regulati(HU  at  30  CFR  800.23. 

Wyoming  has  also  added  new 
requirements  at  section  2(h)  governing 
certificates  of  deposit.  In  general,  tiiese 
requirements  parallel  those  set  forth  at 
30  CFR  800.21(a)(3)  and  (a)(4):  however. 
Wyoming  has  added  a  sentence 
providing  that  "the  bond  amount  may  be 
calculated  to  indude  any  amount  which 
would  be  deducted  as  a  penalty  for 
payment  before  maturity."  The  Federal 
regulations  at  30  CFR  80a21(a)(2) 
require  the  collateral  bonds.  innlin<ing 
certificates  of  deposit,  be  valued  at 
current  market  value,  not  face  value. 
Based  on  the  explanation  provided  in 
the  Statement  of  Principal  Reasons  for 
Adoption  accompanying  the 
amendment,  the  Director  interprets  this 
sentence  as  meaning  that  Wyoming  will 
deduct  all  prepayment  penalties  when 
determining  the  value  of  certificates  for 
bonding  purposes  if  the  certificates  have 
such  lengthy  terms  as  to  cause  untimely 
reclamati(n  of  forfeiture  sites. 

With  this  understanding,  the  Director 
finds  that  the  revise  Wyoming 
regulations  at  Chapter  xm.  section  2(h) 
are  no  less  effective  than  the  Federal 
regulations  at  30  CFR  800.21(a)(2).  (aX3). 
and  (a)(4). 

15.  Liability  Insurance 

Wyoming  has  revised  its  regulations 
at  Chapter  Xin,  section  2(j)  to  include 
Icmguage  similar  to  that  at  30  CFR 
800.60(b),  requiring  that  the  liabiUty 
insurance  policy  be  maintained  in  full 
force  during  the  life  of  the  pSrmit  or  any 
renewal  thereof,  including  the 
reclamation  UabiUty  period.  The 
Director  finds  that  this  change  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  800.60(b). 

IV.  Public  Comments 

The  Director  soUdted  public  comment 
on  the  proposed  amendment  in  the 
October  23, 1985  and  July  15, 1985 
Federal  Registers  (49  FR  42579  and  50  FR 
28595-28596).  Although  no  comments 
were  received  prior  to  die  dose  of  the 
final  comment  period  on  July  30, 1985. 
two  individuals  fi^m  die  Powder  River 
Basin  Resource  Council  presented  oral 
and  written  testimony  at  the  public 
hearing  held  on  November  19, 1964  in 
Cheyenne,  Wyoming.  A  copy  of  the 
transcript  of  the  hearing  can  be  found  in 
the  Wyoming  Administrative  Record. 
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Pursuant  to  sec  ion  503(b)  of  SMCRA 
and  30  CFR  732.15  {h)(10)(i).  comments 
were  also  solicited  from  various  Federal 
agencies,  with  comments  received  from 
the  National  ParkjService,  the  Fish  and 
Wildlife  Service,  ftie  Department  of 
Energy,  and  the  tlgh  Plains  Grasslands 
Research  Station  of  the  Agricultural 
Research  Service  of  the  Department  of 
Agriculture. 

The  following  discussion  summarizes 
aU  comments  recaved  and  the 
Director's  responsjes. 

Federal  Agency  Cpmments 

1.  The  National  bark  Service  (NPS) 
expressed  concern  that  the  Wyoming 
regulations  at  Chnter  XIII,  section 
l(a)(v)  appear  to  vant  the 
Administrator  thejauthority  to  determine 
whether  an  individual  posseses  valid 
existing  rights  to  donduct  surface  coal 
mining  operationslon  lands  within  the 
boundaries  of  the  National  Park  System. 
The  Director  note^  that  all  mining  on 
yoming  must  be 
dance  with  the 
lent  granting  the  state 
linister  the 


pry  program  on 
^yoming.  This 
I  that  OSM.  not  the 


Federal  lands  in 

conducted  in  accoi 

cooperative  agree 

the  authority  to  a 

permanent  regula 

Federal  lands  in 

agreement  require 

State,  make  all  vaid  existing  rights 

determinations  on  Federal  lands. 

The  NPS  also  ewressed  concern  that 
it  may  not  be  notified  of  requests  for 
valid  existing  righls  determinations  on 
areas  under  its  jurisdiction.  Both  the 
Federal  regulation^  at  30  CFR 
761.12(b)(2)  and  the  terms  of  the 
cooperative  agreeQient  require  such 
notification.  J 

2.  The  Fish  and  Wildlife  Service 
(FWS)  supported  all  changes  contained 
in  the  subject  amendment,  but 
recommended  several  further  changes 
for  future  consideration.  Except  for 
those  reconmienddtions  concerning 
rules  unaffected  bj  this  amendment, 
these  concerns  are  discussed  in 
succeeding  commeiits. 

3.  The  FWS  recdtnmended  that  the 
phrase  "generally  united  to  grazing  of 
livestock"  be  elimi  lated  from  the 
definition  of  "unde  rdeveloped 
rangeland"  at  Cha  iter  I,  section  2 
(ddddd)  since  this  and  often  has  other 
uses  such  as  recreation  and  wildlife,  and 
since  it  may  contai  n  critical  or  important 
wildlife  habitats. 

Since  this  term  ii  i  used  only  in 
reference  to  the  extent  to  which  mining 


may  be  allowed  or 


a  decision  which  S  cf  C31A  and  the 


Federal  regulation) 


upon  agricultural  c  snsiderations,  the 
Director  does  not  a  gree.  However,  any 
such  mining  operal  ions  must  still  comply 
with  the  general  fii  h  and  wildlife 


alluvial  valley  floors, 


require  to  be  based 


permitting  requirements  and 
performance  standards,  provisions 
which  ensure  the  protection  of  critical 
and  important  habitats  in  accordance 
with  all  other  Federal  and  State 
requirements. 

4.  The  FWS  recommends  that  the 
definition  of  "land  use"  at  Chapter  I, 
section  2(xx)  be  expanded  to  include 
undeveloped  and  developed  rangeland 
so  as  to  include  both  areas  of  native 
vegetation  not  actively  managed  for 
forage  production  and  areas  managed 
for  wildlife  in  whole  or  in  part.  The 
Director  finds  that  the  Wyoming 
definition  includes  developed  rangeland 
within  the  grazing  land  category  ("lands 
where  the  indigenous  vegetation  is 
actively  managed  for  grazing,  browsing, 
or  occasional  hay  production").  In 
addition,  the  Wyoming  definition 
recognizes  fish  and  wildlife  habitat 
("land  dedicated  wholly  or  partially  to 
the  production,  protection  or 
management  of  species  of  fish  or 
wildlife")  and  undeveloped  land  as 
acceptable  land  use  categories,  thus 
addressing  all  FWS  concerns. 

The  FWS  also  recommends  deletion 
of  the  term  "dedicated"  in  the 
description  of  fish  and  wildlife  habitat 
as  being  too  ambiguous.  The  Director 
does  not  agree,  and  since  the  FWS  did 
not  further  explain  its  objection,  he  is 
unable  to  respond  to  this  comment. 

5.  The  Department  of  Energy  stated 
that  oil  shale  removal  should  not  be 
included  within  the  definition  of  "soft 
rock  surface  mining"  at  Chapter  I, 
Section  2(ddddd)  since  it  is  not 
regulated  under  SMCRA. 

Wyoming  has  not  revised  this 
definition  in  this  amendment.  The 
Director  agrees  that  SMCRA  does  not 
provide  for  the  regulation  of  surface 
mining  of  oil  shale,  but  he  notes  that 
SMCRA  does  not  prevent  the  State  bom 
so  doing. 

6.  The  High  Plains  Grasslands 
Research  Station  of  the  Agricultural 
Research  Service  of  the  Department  of 
Agriculture  commented  on  a  number  of 
definitions;  however,  since  none  of  these 
definitions  are  revised  by  this 
amendment,  the  Director  finds  that  these 
conmients  are  outside  the  scope  of  this 
rulemaking. 

Public  Comments 

1.  The  Powder  River  Basin  Resources 
Council  (PRBRC)  questions  the 
requirement  that  habitats  be  present  in 
minimum  amoimts  to  be  considered 
"critical  habitat",  stating  that  habitat 
can  be  critical  for  a  population  without 
being  present  in  minimum  amounts. 

The  Director  does  not  agree.  Habitats 
must  be  present  to  the  minimum  extent 
necessary  to  maintain  the  species  of 


concern  before  it  can  be  considered  as 
critical  habitat  for  that  species.  In 
addition,  the  Fish  and  Wildlife  Service 
has  concurred  with  the  proposed 
definition. 

2.  The  PRBRC  states  that  the 
definition  of  "essential  hydrologic 
functions"  is  not  in  accondance  with 
congressional  intent  insofar  as  it  limits 
consideration  to  water  that  is  usefully 
available. 

Since  the  corresponding  Federal 
definition  at  30  CFR  701.5  contains 
similar  language,  the  Director  cannot 
require  that  Wyoming  adopt  a  more 
stringent  definition.  Also,  with  respect 
to  mining  on  alluvial  valley  floors,  the 
State  must  consider  the  usefulness  and 
availability  of  any  water  present  for 
agricultural  activities  when  making  its 
determinations  as  to  permit  application 
needs  under  Chapters  III  and  XIII.  Since 
in  all  cases,  including  those  where 
agricultural  activities  do  not  currently 
exist,  the  general  provisions  of  W.  S.  35- 
ll-415(b)  protecting  the  hydrologic 
balance  (including  the  preservation  of 
essential  hydrologic  functions)  still 
apply,  the  Director  cannot  concur  with 
the  PRBRC's  assertion  that  the  revised 
definition  would  create  the  potential  to 
undermine  the  protection  afforded  to 
alluvial  valley  floors. 

3.  The  PRBRC  maintains  that  addition 
of  the  word  "significant"  to  the 
definition  of  "material  damage  to  the 
hydrologic  balance"  would  allow 
random  application  of  this  definition. 
The  Director  cannot  concur.  As 
discussed  in  Finding  5,  the  terms 
"material"  and  "significant'  are 
synonymous  in  this  context  and  in 
common  usage. 

4.  The  PRBRC  comments  that  the 
revised  definition  of  "materially  damage 
the  quantity  or  quality  of  water" 
substitutes  an  economic  test  for  a 
geologic  or  hydrologic  one.  SMCRA  and 
the  Federal  regulations  provide  that 
determinations  and  restrictions  on 
mining  alluvial  valley  floors  shall  be 
based  on  the  effect  that  mining  would 
have  on  agricultural  activities  and 
farming,  a  decision  that  involves 
economic  considerations  as  well  as,  but 
not  exclusive  of,  geologic  and  hydrologic 
conditions.  As  discussed  in  Finding  6, 
the  revised  State  definition  is  no  less 
effective  than  the  Federal  definition  of 
this  term  at  30  CFR  701.5. 

5.  The  PRBRC  contends  that  the 
definition  of  "subirrigation  or  flood 
irrigation  agricultural  activities"  is 
seriously  defective  in  that  it  includes 
only  successful  ventiores.  The  Director 
does  not  agree.  The  revised  State 
definition  requires  only  the  successful 
production  of  animal  or  vegetable  life, 
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not  that  the  operation  be  an  economic 
success.  Furthermore,  as  discussed  in 
Hnding  7,  Wyoming  has  clarified  that 
poor  management  or  rhanging  economic 
conditions  will  not  be  considered  when 
determining  success. 

The  PRBRC  contends  that  this 
definition  would  permit  mining  on 
alluvial  valley  floors  lacking  ciurent 
agricultural  activities.  The  Director  finds 
that  such  mining  would  not  be 
inconsistent  with  the  Federal  regulations 
or  section  515(b)(10)(Fl  of  SMCRA  so 
long  as  the  essential  hydrologic 
functions  of  the  alluvial  valley  floor  are 
preserved. 

The  PRBRC  objects  to  the  inclusion  of 
the  phrase  "regional  agricultural 
practices'*  in  this  definition  in  the 
absence  of  a  definition  of  this  phrase. 
The  corresponding  Federal  definition  of 
"agricultural  activities"  at  30  CFR  701.5 
contains  the  same  phrase  in  imdefined 
form.  The  Director  cannot  require  that 
Wyoming  adopt  regulations  more 
stringent  than  the  Federal  rules.  The 
regional  concept  is  intended  to  protect 
both  practices  of  unique  local 
importance  and  locally  important 
agricultural  production  of  little 
significance  on  a  larger  scale.  The 
Wyoming  definition  would  require  that 
the  same  type  of  agricultural  production 
be  protected. 

6.  The  PRBRC  does  not  agree  with  the 
deletion  of  any  consideration  of  the 
impact  of  coal  exploration  on  air 
resources  when  determining  whether  an 
activity  qualifies  as  a  substantial 
disturbance,  citing  blasting  and  topsoil 
removal  as  two  activities  that  could 
degrade  air  quaUty.  OSM  removed  air 
resources  fiom  its  definition  in  response 
to  a  court  ruling  [In  re:  Permanent 
Surface  Mining  Regulation  Litigation, 
CA  79-1144.  D.D.C.,  May  16. 1980)  that 
OSM  jurisdiction  over  air  quality  was 
limited  to  those  impacts  resulting  from 
erosion;  the  Director  cannot  require  that 
Wyoming  adopt  more  stringent  rules. 
Furthermore,  blasting  or  topsoil  removal 
to  the  degree  necessary  to  significantly 
impact  air  quaUty  woiUd  almost 
certainly  involve  significant  impacts  on 
land  resources  and  would  thus  be 
regulated  as  a  substantial  disturbance. 

The  PRBRC  states  that  Wyoming  has 
incorrectly  punctuated  the  definition  of 
"substantially  disturb"  and  that  it  covld 
thus  be  misinterpreted.  The  Director 
finds  that  Wyoming  has  placed  all 
commas  and  semicolons  in  a 
gramatically  proper  fashion,  thus 
avoiding  any  interpretation  difficulties. 

The  PRBRC  also  does  not  agree  with 
the  deletion  of  the  drilling  or  idteration 
of  water  wells  from  the  list  of  activities 
constituting  a  substantial  disturbance. 
Wyoming  has  deleted  this  specific 


refierence  so  as  to  avoid  any  appearance 
of  usurping  the  authority  of  the  State 
Engineer  in  water-related  matters.  Hie 
phrase  "other  such  activities"  would 
still  include  water  wells  if  they  cause  a 
significant  impact  on  land  or  water 
resources.  In  addition,  all  drilling  holes 
(including  wells)  must  meet  the 
reclamation  requirements  of  W.S.  35-11- 
404. 

7.  The  PRBRC  comments  that  the 
revised  definition  of  "undeveloped 
rangeland"  does  not  consider  the 
potential  of  such  land  for  future 
production.  The  comment  is  correct; 
however  the  Wyoming  regulation  is 
more  stringent  than  the  Federal 
definition  in  that  it  considers  both  past 
and  present  production.  The  Federal 
definition  is  concerned  only  with  ciurent 
management.  The  Director  cannot 
require  that  Wyoming  adopt  a  more 
stringent  rule.  The  question  of  what 
constitutes  successful  production  has 
already  been  discussed  in  Comment  5. 

8.  The  PRBRC  states  that  the  revised 
definition  of  "vahd  existing  rights"  could 
recognize  such  rights  for  coal  neither 
owned  nor  controlled  by  the  company 
prior  to  the  enactment  of  SMCRA.  Since 
the  Director  is  deferring  action  on  this 
portion  of  the  amendment,  he  is  not  now 
addressing  this  comment 

9.  The  PRBRC  objects  to  the  inclusion 
in  Chapter  Xm,  section  l(a)(i)  of  a 
reference  to  the  preapplication 
determination  procedures  of  Chapter  ID, 
section  2.a.  when  the  amendment  to  die 
referenced  section  providing  for 
preapplication  determinations  has  not 
yet  been  approved.  While  the  Director 
recognizes  that  the  referenced 
procedures  have  not  yet  been  approved, 
he  finds  that  approving  the  reference 
itself  will  not  render  the  Wyoming 
program  less  effective  than  SMCRA  and 
the  Federal  regulations,  since  Wyoming 
cannot  implement  the  referenced 
procedures  imtil  they  are  approved  in  a 
subsequent  amendment. 

The  PRBRC  also  states  that  the 
preappUcation  determination  procedures 
would  not  provide  adequate  pubUc 
input  The  Director  disagrees,  since 
Chapter  XIII,  section  l(a)(i]  provides 
that  any  preapplication  determination 
shall  be  included  in  the  permit 
appUcation  and  shall  be  available  for 
public  notice,  opportunity  for  comment 
and  conference  and  hearing. 

la  The  PRBRC  states  that  the 
addition  of  section  2(d)(tii)(A),  which 
provides  for  separate  bonding  of 
isolated  portions  of  the  permit  area  in 
need  of  extended  liabiUty.  to  Chapter 
Xin  conflicts  with  the  decision  of  the 
U.S.  District  Court  for  the  District  of 
Columbia  in  In  re:  Permanent  Surface 


Mining  Regulation  Litigation  U  (October 
1, 1984)  requiring  that  bond  be  posted  for 
the  entire  area  to  be  mined  within  an 
initial  permit  term. 

The  Director  does  not  concur  with  this 
assessment  since  the  court  did  not 
remand  30  CFR  800.13(b),  which 
provides  for  such  bonding,  to  the 
Secretary  for  reconsideration.  The 
extended  bonding  provisions  do  not 
govern  the  amount  of  bond  that  must  be 
posted  initially;  they  apply  only  at  the 
time  the  remainder  of  the  permit  area 
qualifies  for  bond  release. 

V.  Olractor's  Dadsfam 

The  Director,  based  on  the  above 
findings,  is  approving  the  proposed  * 
amendment  to  the  Wyoming  program,  as 
submitted  on  September  21, 1984  and 
modified  on  June  11. 1985,  with  two 
exceptions.  As  discussed  in  Finding  11. 
he  is  deferring  action  on  the  revised 
definition  of  "valid  existing  rights"  at 
Chapter  I,  section  2^^[),  and,  as 
discussed  in  Finding  13b,  he  is  not 
approving  the  deletion  of  protection  for 
privately  owned  sites  on  the  National 
Register  of  Historic  Places  at  Chapter 
xm.  section  l(a)(v)(C). 

The  Director  is  amending  Part  950  of 
30  CFR  Chapter  VII  to  implement  this 
decision. 

VL  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that  pursuant 
to  section  702(d]  of  SMCRA.  30  U.S.C 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act-  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (0MB)  granted  OSM  an 
exception  fiom  sections  3, 4, 7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
byOME 

The  Department  of  the  Interior  has 
determined  that  the  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (S 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  th«  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
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the  Office  of  Managmjent 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30 

Coal  mining,  Intergovernmental 
relations.  Surface 
mining. 

Dated:  November  20, 
James  W.  Workman, 
Deputy  Director.  Office 


and  Budget 

1 311  Part  950 

rmiental 
mutmg.  Underground 

1985. 

<  /Surface  Mining. 


PART  950— WYOMIN0 

30  CFR  Part  950  is  amended  as 
follows: 

1.  The  authority  citation  I 
continues  to  read  as : 

Authority:  Pub.  L  95-8^, 
Control  and  Reclamatioii . 
U.S.C.  1201  et  seq.]. 

2.  30  CFR  950.10  is  revised  to  read  as 
follows: 


for  Part  950 
fallows: 

,  Surface  Mining 
Act  of  1977  (30 


regulat<  ry  program 


15. 


19  «, 

26, 


§95ai0    state 
approval. 

The  Wyoming . 
submitted  on  August 
revised  on  October  23 
1980,  and  August  5. 
effective  November 
the  approved  program 

(a)  Office  of  Surface 
Reclamation  and 
Field  Office.  Federal 
"B"  Street,  Room  2128 
Wyoming  82601-1918, 
328-5824. 

(b)  Office  of  Surface 
Reclamation  and 
Administrative  Recorc 
NfW.,  Room  5124, 
Telephone:  (202) 

(c)  Wyoming 
Environmental  Qualit] 
Division,  Herschler 
25th  Street,  Cheyenne 
Telephone:  (307)  777-7^56. 

$950.15    [Amended] 
3.  30  CFR  950.15  is 
a  new  paragraph  (e)  to 


permanent  program,  as 
.  1979,  and  as 

1979.  May  30. 
I,  is  approved 

1980.  Copies  of 
are  available  at: 
Mining 

Enforcement,  Casper 
gilding,  100  East 
Casper. 
Telephone:  (307) 

Mining 
Enfotcement. 

,  1100  "L"  Street. 
Washington.  DC  20240, 
343-4  B55. 
Depart  ment  of 

.  Land  Quality 
Buflding.  122  West 
Wyoming  82002. 


a:  nended  by  adding 
read  as  follows: 


(e)  The  following  am  endment,  as 
submitted  to  OSM  on  J  eptember  21. 
1984  and  revised  on  Ju  le  11. 1985,  is 
approved,  with  the  exc  eption  of  the 
definition  of  "valid  exi  jting  rights"  at 
Chapter  I.  section  2(fff  f)  and  the 
revision  to  Chapter  XII  I.  section 
l(a)(v)(C)  concerning  t  le  protection  of 
sites  listed  on  the  National  Register  of 
Historii-  Places,  effectiVe  December  3, 
1985:  Modifications  to  Certain  definitions 
in  Section  2  of  Chapteijl  of  the  Rules 
and  Regulations  of  thelLand  Quality 
Division  (LQD)  of  the  Wyoming 
Department  of  Enviroiinental  Quality. 
modifications  to  the  parmitting,  bonding 
and  insurance  procedu  res  and 


requirements  of  Chapter  Xm  of  the  LQD 
regulations,  and  the  recodification  of 
Chapters  I  and  Xm  of  the  LQD 
regulations. 

The  portion  of  Chapter  Xm.  section 
l(a)(v)(C)  not  approved  is  italicized  as 
follows: 

(C)  On  any  lands  which  will  adversely 
affect  any  publicly  owned  park  or  any 
publicly  owned  places  included  in  the 
National  Register  of  Historic  Places,  unless 
jointly  approved  by  the  administrator  and  the 
Federal,  State  or  local  agency  with 
jurisdiction  over  the  park  or  place. 
[FR  Doc.  85-28683  Filed  12-2-85; '8:45  amj 

MLUNQ  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CG013  85-17] 

Drawbridge  Requirements;  Lake 
Washington  Ship  Canal,  Seattle,  WA 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  rule  with  request  for 

comments. 

summary:  The  Coast  Guard  is 

temporarily  changing  the  regulations  for 
operation  of  the  City  of  SeatUe's 
drawbridges  across  the  Lake 
Washington  Ship  Canal.  The  change  will 
permit  the  bridges  to  remain  in  the 
closed  position,  after  receiving  an 
opening  request,  for  periods  of  up  to  ten 
minutes,  if  needed  to  pass  accumulated 
vehicular  traffic.  Bridges  to  which  this 
temporary  change  applies  are  the: 
Ballard  (15th  Avenue)  Bridge.  Fremont 
Avenue  Bridge.  University  Bridge,  and 
Montlake  Bridge.  This  change  is  being 
made  to  evaluate  its  effect  in  relieving 
vehicular  traffic  congestion. 
DATES:  These  temporary  regulations  are 
effective  on  November  20, 1985  and 
terminate  on  January  18. 1986. 
Comments  must  be  received  on  or 
before  January  31, 1986. 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan),  Thirteenth  Coast 
Guard  District.  915  Second  Avenue. 
Seattle.  Washington  98174-1067.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
915  Second  Avenue.  Room  3564.  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 

John  E.  Mikesell,  Chief.  Bridge  Section, 
Aids  to  Navigation  Branch.  (Telephone: 
(206)  442-5864). 


SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  (NPRM)  was  not 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Following  normal  rulemaking 
procedures  would  be  impracticable. 
Implementation  of  these  temporary 
regulations  is  necessary  to  allow  time  to 
evaluate  their  effect  and  to  make 
changes,  if  necessary,  before  onset  of 
the  next  boating  season.  Persons 
affected  or  concerned  with  these 
temporary  regulations  are  invited  to 
comment  on  their  feasibility  and  impact 
on  both  marine  and  vehicular  traffic, 
including  observed  effects  and  any 
suggestions  for  changes.  We  are 
especially  interested  in  alternate  ideas 
for  reducing  traffic  congestion,  such  as 
scheduled  openings.  For  example: 
openings  on  the  hour,  15  minutes  after 
the  hour.  30  minutes  after  the  hour,  and 
45  minutes  after  the  hour,  or  any  other 
combination  which  would  serve  the 
needs  of  both  vessel  and  vehicxdar 
traffic.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  the  bridges,  and  give 
reasons  for  support  or  opposition  to 
these  temporary  regulations.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  U  a  determination 
is  made  to  permanently  change  the 
regulations,  a  notice  of  proposed 
rulemaking  will  be  published  to  afford 
the  public  further  opportunity  for 
comment  at  that  time. 

Drafting  Information 

The  drafters  of  this  notice  are:  John  E. 
Mikesell,  project  officer,  and  Lieutenant 
Commander  Judith  M.  Hammond, 
project  attorney. 

Discussion  of  the  Temporary 
Regulations 

Bridges  across  the  Lake  Washington 
Ship  Canal  are  among  the  most 
frequenUy  opened  of  any  in  the  United 
States.  Repeated  opening  of  these 
drawbridges  results  in  significant  local 
traffic  congestion.  We  beheve  that 
limiting  the  nimiber  of  bridge  openings 
will  improve  traffic  conditions  and  still 
provide  for  the  reasonable  needs  of 
navigation.  This  temporary  regulation 
will  enable  us  to  evaluate  the 
effectiveness  of  reducing  the  fi-equency 
of  operation  by  allowing  up  to  ten 
minutes  to  elapse  before  opening  the 
drawspan  after  receiving  an  opening 
request.  This  change  will  not  affect 
provisions  of  the  existing  regulations 
which  authorize  closed  periods  and 
advance  notice. 
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List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Temporary  Regulations 

PART  117— DRAWBRIDGE 
REQUIREMENTS 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Ck)de  of  Federal 
Regulations  is  temporarily  amended  as 
follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46(c)(5) 
and  33  CFR  1.05-l(g). 

2.  Section  117.1051(d)  is  changed  to 
read  as  follows  for  the  period  November 
20. 1985  through  January  18, 1986. 
Because  this  is  a  temporary  rule,  this 
change  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§  117.1051    Lake  Washington  Ship  CanaL 

(d)  The  draws  of  the  Ballard  (15th 
Avenue)  Bridge,  mile  1.1,  Fremont 
Avenue  Bridge,  mile  2.6,  University 
Bridge,  mile  4.3.  and  Montlake  Bridge, 
mile  5.2,  shall  open  on  signal,  except 
that: 

(1)  The  draws  need  not  be  opened  for 
a  period  of  up  to  10  minutes  after 
receiving  an  opening  request,  if  needed 
to  pass  accumulated  vehicular  trafBc. 

(2)  The  draws  need  not  open  from  7 
a.m.  to  9  a.m.  and  4  p.m.  to  6  p.m. 
Monday  through  Friday,  except  Federal 
holidays  for  vessels  of  less  than  1,000 
tons,  unless  the  vessel  has  in  tow  a 
vessel  of  over  1,000  tons,  except  under 
emergency  conditions  when  the  Seattle 
City  Engineer  is  notified. 

(3)  Between  the  hours  of  11  p.m.  and  7 
a.m.  the  draws  shall  open  if  at  least  one 
hour  notice  is  given  by  telephone, 
radiotelephone,  or  otherwise  to  the 
drawtender  at  the  Fremont  Avenue 
Bridge. 

Dated  Nov.  20, 1985. 
H.W.  Pariier, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

13th  Coast  Guard  District 

[FR  Doc.  85-28714  Filed  12-2-85;  8:45  am] 

BILUNQ  CODE  4910-14-M 


COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  304 

[Reg.  No.  6-10046] 

Cost  of  Living  Adjustment  for 
Performance  of  Musical  Compositions 
by  Public  Broadcasting  Entitles 
Licensed  to  Colleges  and  Universities 

AQENCY:  Copyright  Royalty  Tribunal. 


action:  Final  rule. 


SUMMAflV:  In  accordance  with  37  CFR 
304.10(a)  the  Copyright  Royalty  Tribunal 
announces  a  cost  of  living  adjustment  of 
3.1%.  This  adjustment  is  to  be  applied  to 
the  compulsory  royalty  rates  paid  by 
public  broadcasting  entities  which  are 
licensed  to  colleges,  universities  or  other 
nonprofit  educational  institutions  and 
which  are  not  affiliated  with  National 
Public  Radio,  for  their  use  of 
copyrighted  published  nondramatic 
musical  compositions.  In  accordance 
with  37  CFR  304.10(b)  the  Copyright 
Royalty  Tribunal  pubUshes  a  revised 
schedule  of  rates  as  adjusted  by  the 
above  change  in  the  cost  of  living  index. 
.  EFFECTIVE  DATE:  January  2, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  W.  Ray,  Acting  Chairman, 
Copyright  Royalty  Tribunal,  1111  20th 
Street,  NW.,  Washington,  DC  20036,  202- 
653-5175. 

SUPPt^MENTARY  INFORMATION:  In  the 
Federal  Register  of  December  29, 1982 
(47  FR  57923)  codified  at  37  CFR  304.10, 
the  Copyright  Royalty  Tribunal 
published  a  final  rule  announcing  the 
adjustment  of  the  royalty  schedule  for 
the  use  of  certain  copyrighted  works  in 
connection  with  non-commercial 
broadcasting. 

Section  304. 10    Cost  of  living 
adjustment. 

(a)  On  December  1, 1983  the  CRT  shall 
publish  in  the  Federal  Register  a  notice 
of  the  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price  Index 
(all  urban  consumers,  all  items)  from  the 
May  1982  to  the  last  Index  published 
prior  to  December  1, 1983.  On  each 
December  1  thereafter  the  CRT  shall 
publish  a  notice  of  the  change  in  the  cost 
of  living  during  the  period  from  the  first 
Index  published  subsequent  to  the 
previous  notice,  to  the  last  index 
pubhshed  prior  to  December  1  of  that 
year. 

(b)  On  the  same  date  of  the  notices 
published  pursuant  to  paragraph  (a),  the 
CRT  shall  publish  in  the  Federal 
Register  a  revised  schedule  of  rates  for 
§  304.5  alone,  which  shall  adjust  those 
royalty  amounts  established  in  dollar 
amounts  according  to  the  change  in  the 
cost  of  living  determined  as  provided  in 
paragraph  (a)  of  this  section.  Such 
royalty  rates  shall  be  fixed  at  the 
nearest  dollar. 

(c)  The  adjusted  schedule  of  rates  for 
S  304.5  alone,  shall  become  effective 
thirty  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  37  CFR  Part  304 

Copyrights.  Radio,  Television. 


Accordingly,  it  is  announced  that  the 
change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price 
Index,  is  revised  as  shown  below: 

PART  304— [AMENDED] 

1.  The  authority  citation  for  Part  304  is 
revised  to  read  as  follows: 

Autliority:  17  U.S.C.  118  and  801  (1976). 

2.  37  CFR  Part  304.5(c)  is  amended  by 
revising  the  schedule  of  roylaty  rates  to 
read  as  follows:  . 

S3043    (Amendedl. 

***** 

(c)  *  *  • 

For  all  such  compositions  in  the  repertory 
of  ASCAP  anually.  $150. 

For  all  such  compositions  in  the  repertory 
of  BMI  annually.  $150. 

For  all  such  compositions  in  the  repertory 
of  SESAC  annually,  $35. 

For  the  performances  of  any  other  such 
composition.  $1. 
***** 

Dated:  November  26, 1985. 
Edward  W.  Ray, 

Acting  Chairman. 

[FR  Doc.  85-28528  Filed  12-2-85;  8:45  am) 

BILUNO  CODC  141(MI»-« 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-40 

[FPMR  Temp.  Reg.  A-23,  Supp.  2] 

Use  of  Carrier  Contractors  for  Express 
Small  Package  Transportation 

AOENCV:  Office  of  Federal  Supply  and 

Services,  GSA. 

action:  Temporary  regulation. 

SUMMARY:  This  supplement  amends 
FPMR  Temp.  Reg.  A-23  by  extending  the 
expiration  date  from  September  30, 1985, 
to  September  30, 1986.  It  also  amends 
the  heading  of  attachment  B  to  read 
"Transportation  and  Travel  Services" 
instead  of  'Transportation  Services 
Branch."  Fiu'thermore,  this  supplement 
incorporates  a  new  contract  provision 
that  authorizes  the  contractor  to 
suspend  service  to  activities  whose 
account(s)  for  undisputed  amounts  are 
in  arrears  by  more  than  90  calendar 
days  from  the  contractor's  invoice  date. 
Supplements  1  and  2  contain  changes  to 
the  basic  regulation,  which  became 
effective  October  1, 1983. 
date:  Elective  date:  October  1, 1985. 

Expiration  date:  September  30, 1&86, 
unless  sooner  canceled  or  revised. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  T.  Angelo,  Director,  Travel  and 
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Transportation  Servites  Division  (FTS- 
557-1281/(703)557-1^1). 

SUPPLEMCNTAflY  MFOfMATIONE  GSA  has 

determined  that  this  tule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  killion  or  more,  a 
major  increase  in  coqts  to  consumers  or 
others,  or  significant  adverse  effects. 
CSA  has  based  all  ac  ministrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  conseqi  lences  of,  this  rule; 
has  determined  that  I  lie  potential 
benefits  to  society  frcm  this  rule 
outweigh  the  potentii  1  costs  and  has 
maximized  the  net  be  nefits;  and  has 
chosen  the  altemativi  >  approach 
involving  the  least  ne  [  cost  to  society. 

list  of  Subjecto  in  41  311  Part  101-40 

Freight,  Government  property 
management,  Movingj  of  household 
goods.  Office  relocati  )ns, 
Transportation. 

(Sec  205(c),  63  Stat.  390;  40  U.S.C.  486(c)). 

In  41  CFR  Chapter  01,  the  following 
temporary  regtilation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 
T.CGoUaB. 

Administrator  of  Cenen  f  Services. 
November  4, 1985. 

Federal  Property  Mai  agement 
Regulations.  Tempon^  Regulation  A- 
23  Supplement  2 

To:  Heads  of  Federal  agencies. 
Subject:  Use  of  earner  contractor  for 
express  small  package  transportation. 

1.  Purpose.  This  supplement  amends 
FPMR  Temp.  Reg.  A-p  by  extending  the 
expiration  date  from 
to  September  30. 1 
the  heading  of  atta 
'Transportation  and 
instead  of  'Transportation  Services 
Branch."  Furthermore,  this  sepplement 
incorporates  a  new  contract  provision 
that  authorizes  the  contractor  to 
suspend  service  to  activities  whose 
account(8)  for  undisputed  amounts  are 
in  arrears  by  more  thii  90  calendar 
days  from  the  contractor's  invoice  date. 
Supplements  1  and  2  ( ontain  all  chages 
to  the  basic  regulation ,  which  became 
effective  October  1,  If  83. 

2.  Effective  date.  Th  is  regulation  is 
effective  October  1, 11 85. 

3.  Expiration  date. '  Tiis  regulation 
expires  September  30, 1988.  unless 
sooner  canceled  or  re^  Ised. 

4.  Explantation  of  a  \anges. 
a.  Par.  9  is  redesignj  ted  as  9a  and  is 

revised  to  read  as  folli  iws: 

"9a.  Payment  respoi  laibilities.  In 
accordance  with  the  t(  irms  of  the 


iptember  30, 1985, 
It  also  amends 
lent  B  to  read: 
"ravel  Services" 


UMI 


contract  payments  to  the  contractor  will 
be  due  on  the  30th  calendar  day  after 
the  date  of  actual  receipt  of  a  proper 
invoice.  The  contractor  is  authorized  to 
suspend  service  to  an  account  to  the 
extent  that  undisputed  amounts  are 
overdue  more  than  90  calendar  days 
from  the  invoice  date  in  accordance 
with  subpar.  b,  below.  The  date  of  the 
check  issued  in  payment  or  the  date  of 
payment  by  wire  transfer  through  the 
Treasury'  Financial  Communications 
System  shall  be  considered  to  be  the 
date  payment  is  made.  The  Prompt 
Payment  Act  (Pub.  L  97-177.  31  U.S.C. 
3902.  May  21, 1982)  provides  for  the 
assessment  of  interest  penalties  when 
payments  are  overdue.  A  claim  for 
reimbursement  of  paid  transportation 
charges  shall  be  ffled  against  the 
contractor  when  it  is  determined  that  the 
contractor  failed  to  furnish  next  day 
delivery  as  provided  in  subpar.  8a. 

"a.  GSA  has  determined  that  the 
contractor's  invoice  form  meets  the 
requirements  of  41  CFR  101-41.304- 
2(d)(2)  regarding  payment  of  charges 
and  is  a  proper  invoice  for  payment  and 
for  the  purposes  of  implementing  the 
Prompt  Payment  Act.  Accordingly, 
agencies  should  establish  simplified 
procedures  to  ensure  prompt  payment  to 
the  contractor.  If  agencies  do  not  have 
an  effective  payment  system  to  achieve 
this  purpose,  they  should  consider 
requiring  the  shipper  and/or  consignee 
to  forward  a  copy  of  the  contractor's 
airbill  to  the  appropriate  paying  office 
for  payment  or  reconciliation, 
"b.  Agencies  shall  instruct  their  cost- 
reimbursable  contractors  shipping  under 
this  regulation  to  ensure  that  the 
commercial  docimient  bears  a  proper 
"biU  to"  address  and  appropriate 
account  reference(8)  to  facilitate  the 
prompt  processing  and  payment  of  the 
contractor's'invoice  by  the  due  date." 

b.  Par.  9b  is  added  and  reads  as 
follows: 

"9b.  Suspension  of  services. 
"a.  Service  to  any  delinquent  agency 
account  may  be  suspended  to  the  extent 
that  undisputed  amounts  are  overdue 
more  than  90  calendar  days  provided 
the  contractor  has  simultaneously 
notified  the  account  holder  and  the 
appropriate  GSA  regional  office  60 
calendar  days  after  the  invoice  date  that 
amounts  are  overdue  and  need  to  be 
paid  within  30  calendar  days  of  the  date 
of  the  delinquency  notice.  The  GSA 
regional  office  will  also  send  a  letter  to 
the  delinquent  agency  account  within  5 
calendar  days  of  receipt  of  the  60-day 
notice  from  the  contractor. 

"b.  Disputes  concerning  the  proper 
amoimt  of  charges  for  services  rendered 
(e.g.,  improper  billing,  failure  to  post 
payments,  erroneous  charges,  etc)  shall 


be  referred  for  review  to  the  contractor's 
billing  office,  with  a  copy  to  the 
appropriate  GSA  regional  office,  within 
15  calendar  days  of  receipt  of  the 
invoice,  as  required  by  31  U.S.C.  3903(5) 
and  OMB  Circular  A-125,  Sec.  6.b., 
which  implement  the  statute. 

"c.  No  suspension  of  service  will  be 
initiated  where  such  disputes  exist  if  an 
activity  has  paid  the  balance  of 
undisputed  billings. 

"d.  Any  suspension  will  be  taken  only 
against  the  activity  to  which  the  account 
number  is  assigned,  not  against  the 
entire  agency. 

"e.  Service  shall  be  restored  within  5 
calendar  days  of  payment  of  the 
overdue  amounts. 

"c.  Make  the  following  pen  and  ink 
changes  to  attachment  B:  Change  the 
third  line  of  the  heading  to  read 

'Transportation  and  Travel  Services' 
instead  of  "Transportation  Services 
Branch." " 

[FR  Doc.  85-28626  Filed  12-2-85;  8:45  am] 

MLLMO  COOC  6S20-24-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  96 

Law  Income  Home  Energy  Assistance; 
Announcement  of  FY  1986  State 
Median  Income 

agency:  Social  Security  Administration. 

HHS. 

ACTION:  Rules  related  notice. 

SUMMARY:  This  notice  announces  the 
median  income  for  four-person 
households  for  each  State  and  the 
District  of  Columbia  for  fiscal  year  (FY) 
1986.  This  listing  of  median  income 
concerns  maximum  income  for 
households  to  which  the  States  may 
make  home  energy  assistance  payments. 

FOR  FURTHER  INFORMATION  CONTACT:      • 

Barbara  Levering  (202)  245-2637. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  section  2603(7)  of  title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35),  we  are  announcing  the  median 
income  of  a  four-person  household  for 
each  State,  for  the  District  of  Columbia, 
and  for  the  50  States  and  the  District  of 
Columbia  for  the  period  October  1, 1985 
through  September  30, 1986.  The  purpose 
of  this  announcement  is  to  provide 
information  on  one  of  the  income 
criteria  for  eligibility  under  the  Low 
Income  Home  Energy  Assistance 
Program  (UHEAP).  Section 
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2805(b)(2)(B)(ii)  of  Pub.  L  97-35  provides 
that  60  percent  of  the  median  income  for 
each  State,  as  annually  established  by 
the  Secretary  of  Health  and  Human 
Services,  is  one  of  the  income  eligibility 
criteria  under  LIHEAP. 

The  Low  Income  Home  Energy 
Assistance  Program  is  currently 
authorized  through  the  end  of  FY  1986 
by  provisions  of  title  VI  of  the  Human 
Services  Reauthorization  Act,  Pub.  L 
98-558.  enacted  on  October  30, 1984. 
Under  this  enacted  legislation,  the 
current  income  eligibility  provisions 
relating  1o  median  income  remain 
unchanged. 

Estimates  of  the  median  income  of 
four-person  households  for  each  State 
and  the  District  of  Columbia  for  FY  1986 
were  developed  by  the  Bureau  of  the 
Census.  In  developing  the  median 
incomes,  the  Bureau  of  the  Census  used 
the  following  three  sources  of  data:  (1) 
The  March  1984  Current  Population 
Survey;  (2)  the  1980  Census  of 
Population;  and  (3)  per  capita  income 
estimates  from  the  Bureau  of  Economic 
Analysis.  Our  method  for  adjusting 
median  income  for  households  of 
different  sizes  is  specified  in  45  CFR 
96.85,  (which  was  published  in  the 
Federal  Register  on  July  2, 1984  at  49  FR 
27145). 

A  State-by-State  listing  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  household  for 
FY  1986  is  attached. 

Dated:  November  20, 1985. 
Martha  A.  McSteen. 
Acting  Commissioner  of  Social  Security. 

Median  Income  for  Four-Person 
Households:  Fiscal  Year  1986 


state 


AlMka.. 


Arizona...„ 
AftiansM.. 


CftMocfM.. 
Colorado.. 


ConnocWcul .. 


OistotCol.. 

Florida _. 

Georgia 


Kanias.. 


Kankicky.. 


Maryland 

Maaaachuaada.. 

Michigan 

MInneaola 


Mttaotfi... 
Montana.. 


Medtan 
income! 


S2S.117 
38,238 
27,551 
21.524 
31,967 
32,294 
37,703 
31,676 
28,701 
25.456 
27,463 
31,614 
24,009 
30,736 
26,824 
25,800 
27,569 
24M6 
27,963 
24,178 
35,475 
33,990 
29,472 
30,786 
21,957 
27,789 
25,278 
26,100 


60 
percent 

of 
median 


$15,070 
22,943 
16,531 
12,914 
19,180 
19,376 
22,622 
19.006 
17^21 
15,273 
16.478 
18.966 
14.405 
18.442 
16,154 
15,460 
16,541 
14,456 
16,772 
14.507 
21.285 
20,394 
17.683 
18,471 
13.174 
16.673 
15.167 
15,660 


Median  Income  for  Four-Person 
Households:  Fiscal  Year  1986— Continued 


fMW  Yofk .»..»« 


NorttiDakola- 
ONo 


OrtQon ...»».«.» 
PcnncytvwilB -M 
Rhode  Wwid.-. 
South  Carolna. 
South  Dakota-.. 
Ta 
Taxaa.. 


Utah.. 
vMinonl .. 
VlrgMa. 
W« 


Weal  Virgir*.. 
WlacorMn.»»» 


34,504 
30,414 
36A48 
23,906 
30,539 
25,363 
26,327 
28,306 
27,169 
26,404 
28,274 
29.187 
25.756 
23,998 
24,081 
29,290 
25.678 
2Sv441 
31,461 
30,186 
22,153 
28,979 
28,480 


60 

woei 

o« 


20,702 
18,248 
21,880 
14J44 
16,323 
15,218 
15.796 
16,983 
18,301 
15X2 
16,964 
17,500 
15,454 
14J09 
14,449 
17.574 
15,407 
15,266 
18371 
18,111 
13.282 
17.387 
17388 


Note.— The  medkn  income  lor  a  fow-paraon  houaehoid  in 
the  SO  Stalaa  and  the  Dieirlct  ol  Cokmtiia  w*c^»*  to  the 
Mriod  October  1,  1985  through  Septambar  30,  1986  la 


■Dew 


etopment 
1964  Cu 


by  the  Bueau  of  Via  Ceneua 


Popjiatlon,  and  par  capita  income  aetvnatea  from  the  Bureau 
of  Economic  Analyait. 

•  Prepared  by  the  Social  Secutty  Adminiitration.  Ottlca  of 
Family  Assistanoe. 

[FR  Doc.  85-28704  FUed  12-2-85;  8:45  am] 

BILLINO  CODE  4190-1 1-4t 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  83-1000;  RM-4577] 

TV  Broadcast  Station  in  Battle  Creek, 

Ml 

aqency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  Action  taken  herein  denies  a 
petition  for  reconsideration  filed  by  the 
University  of  Michigan,  of  our  previous 
action  imposing  a  site  restriction  on  UHF 
Television  Channel  *58  at  Ann  Arbor, 
Michigan. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202]  634-6530. 
SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 
Television. 

The  authority  citation  for  Part  78 
continues  to  read: 

Authority:  Sees.  4  and  303, 48  Stat  1068,  as 
amended.  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307, 48 
Stat  1081, 1082,  as  amended.  1083,  as 
amended.  47  U.S.C  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 


Memcwandum  Opinion  and  Order 
(Proceeding  Terminated) 

In  the  Matter  of  Amendment  of  f  73.e06(b), 
Table  of  Assignments,  TVkBroadcast 
Stations.  (Battle  Creek.  Michigan);  MM 
Docket  No.  83-1000,  RM-4577. 

Adopted:  November  15, 1985. 
Released  November  28, 1985. 
By  the  Chief,  Policy  and  Rules  Divisioa 

1.  The  Commission  has  before  it  for 
consideration  the  Petition  for 
Reconsideration,  filed  by  the  University 
of  Michigan  ("UM"),  of  the  Report  and 
Order,  49  FR  45586,  published  November 
19, 1984.  The  Report  and  Order 
allocated  UHF  Television  Channel  43  to 

'  Battle  Creek,  Michigan,  and  imposed  a 
site  restriction  of  3  miles  east  on  vacant 
UHF  Television  Channel  *58  at  Ann 
Arbor,  Michigan.  Wolverine 
Broadcasting  Company  ("Wolverine"), 
the  original  petitioner  for  Battle  Creek, 
did  not  file  comments  to  the  petition  for 
reconsideration. 

2.  The  University  of  Michigan  opposes 
the  three  mile  site  restriction  imposed 
on  Channel  *58  at  Ann  Arbor.  It  asserts 
that  the  Notice  in  this  proceeding  failed 
to  give  mention  of  a  proposal  to  impose  a 
three-mile  east  site  restriction  on 
Channel  *58.  Instead,  the  Notice 
proposed  to  site  restrict  the  proposed 
assignment  of  UHF  Channel  43  to  Battle 
Creek,  Michigan,  by  25.3  miles,  so  as  to 
prevent  short  spacings  to  Stations 
WSJV-TV  (Channel  28),  Elkhart 
Indiana;  WUHQ-TV  (Channel  41)  Battle 
Creek:  and  vacant  Channel  *56  in  Ann 
Arbor. 

3.  The  University  argues  that  the  full 
burden  of  any  necessary  restriction 
resulting  from  the  new  allocation  at 
Battle  Creek  should  be  imposed  on  the 
Battle  Creek  allocation  and  not  on 
Channel  *58  at  Ann  Arbor.  In  this 
regard,  UM  alleges  that  the  site 
restriction  on  Channel  *58  woidd 
deprive  a  future  licensee  of  the 
opportiuiity  to  co-locate  at  the  towers  of 
the  only  other  television  station 
allocated  to  Ann  Arbor  (WIHT-TV, 
Channel  31)  or  at  the  site  of  the 
University's  radio  station  WUOM(FM), 
both  of  which  are  located  to  the  west  of 
Ann  Arbor.  The  site  restriction  also  may 
involve  aeronautical  considerations, 
making  it  impossible  to  secure  FAA 
approval  for  a  tower  structure  exceeding 
about  350  feet  ACL  Authough  the 
University  of  Michigan  has  not  yet 
applied  to  construct  a  television  facility 
in  Ann  Arbor  on  Channel  *58,  it  states 
that  it  anticipates  doing  so. 

4.  As  for  UM's  assertion  that  it  had  no 
opportunity  to  oppose  the  site  restriction 
on  channel  *58  at  Ann  Arbnr,  this  issue 
was  raised  in  the  initial  comments  by 
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Wolverine.  UM  coul^  have  argued  its 
position  in  reply  comments.  However, 
we  may  now  consider  ita  objection  in 
the  present  contejct  ^f  this  case. 

5.  At  present,  four  {applications  *  are 
on  file  for  UHF  Telei  ision  Channel  43  at 
Battle  Creek.  Michigi  in.  None  of  these 
comply  with  the  25.3  mile  site 
restriction.  Addition;  d  staff  study  failed 
to  find  alternative  ch  annels  available  for 
allocation  at  either  c  immunity.  The 
University  of  Michig  in  has  not  yet  filed 
an  application  for  CI  aimel  *58.  The 
Report  and  Order  ch  )se  a  three-mile  site 
restriction  at  Ann  Ai  t>or  over  a  25-mile 
restriction  at  Battle  (Jreek  primarily 
because  the  most  effective  utilization  of 
each  channel  dictates  that  the 
transmitter  should  bi  located  as  close  to 
the  community  as  possible.  At  this  time, 
we  can  only  considet  U\r8  interest  as 
speculative  with  regard  to  its  site 
preference.  Other  interested  i>artie8  may 
file  for  the  Ann  Arbof  channel  without 
the  same  concerns  fo^  site  location. 
Therefore,  we  feel  that  it  would  be 
appropriate  to  deny  petitioner's  request 


restriction 
Television 
borinthe  Report 


to  reconsider  the  siti 
imposed  on  vacant 
Channel  *58  at  Ann 
and  Order. 

6.  Accordingly,  Is  ik  ordered.  That  the 
petition  for  reconsideration  filed  by  the 
University  of  Michigf  n,  is  denied. 

7.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

8.  For  further  information  concerning 
the  above,  contact  Kathleen  Scheuerle, 
Mass  Media  Bureau,  1202)  634-6530, 

Federal  Communicationy  Commission. 

ChailM  Schott. 

Chief,  Policy  and  Ruleapivision,  Mass  Media 
Bureau. 

[FR  Doc.  85-28718  Filed 
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47  CFR  Part  87 
[FCC-«5-«19] 


•  ttlB 


Amendment  of  the 
Minor  Changes  to 
Security  Control  of 
Navigation  Aids  (SCATANA). 

agency:  Federal  Coiamunications 

Commission. 

action:  Final  rule. 


12-2-85:  8:45  am] 


ff  ules  to  Reflect 

Plan  for  ttie 
I  Ur  Traffic  and  Air 


SUMMARY:  This  docui  aent  makes  minor 
changes  in  the  rules  to  reflect  recent 
amendments  to  the  existing  Security 
Control  of  Air  Traffic  and  Air 


'  Thompaon  Broadcaitinj ; 
(BPCT850416KG).  Polaris 
SSOeOTKEl.  United  States 
(BPCT8S0607KF)  and  Margirel 
SSOeOTKN). 


of  Battle  Creek.  Inc. 
television  Limited  (BPCT 
B^dcasting  Corp. 
Miller  (BPCT 


Navigation  Aids  (SCATANA).  This 
action  deletes  VORTAC  and  TACAN  air 
navigation  systems  and  adds  ILS 
(Instrument  Landing  Systems),  MLS 
(Microwave  Landing  Systems),  and  low 
frequency  tind  medium  frequency  non- 
directional  beacons  to  the  list  of  non- 
Govemment  air  navigation  stations 
which  may  be  subject  to  Government 
conti-ol  when  SCATANA  is 
implemented.  The  intended  effect  is  to 
have  the  rules  reflect  the  current 
SCATANA  Plan. 

EFFECnVE  date:  January  2, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Cesaitis,  Private  Radio 
Bureau,  (202)  632-7175. 

SUPPLEMENTARY  INFORMATION: . 

List  of  Subjects  in  47  CFR  Part  87 

Civil  defense.  Defense 
communications. 

Order 

In  the  matter  of  amendment  of  Part  87  of 
the  rules  to  reflect  changes  made  to  the  Plan 
for  the  Security  Control  of  Air  Traffic  and  Air 
Navigation  Aids.  FCC  85-619. 

Adopted:  November  20, 1985. 

Released:  November  26, 1985. 

By  the  Commission. 

1.  The  Plan  for  the  Security  Control  of 
Air  Traffic  and  Air  Navigation  Aids 
(SCATANA)  is  an  inter-agency 
agreement  signed  by  the  Federal 
Aviation  Administration  (FAA),  the 
Department  of  Defense  (DoD),  and  the 
Federal  Communications  Commission 
(FCC).  The  Plan  provides  DoD  authority, 
through  the  FAA.  to  conti-ol  the 
operation  of  air  navigation  aids  in  the 
event  of  an  air  defense  emergency.  This 
is  intended  to  enhance  the  use  of  U.S. 
airspace  for  defense  and  defense 
supported  activities.  SCATANA  is  being 
revised  and  updated.  The  new  plan 
makes  minor  changes  and  supersedes 
the  1975  one. 

2.  Part  87  (Aviation  Services)  of  the 
FCC's  rules  contains  certain  provisions 
of  SCATANA,  including  an  FCC  Support 
Plan  for  the  Security  Control  of  non- 
Federal  Air  Navigation  Aids.  In  order  to 
update  Part  87  so  that  it  reflects  the 
changes  made  to  the  SCATANA  Plan, 
we  are  adding  ILS  (Instrument  Landing 
Systems),  MLS  (Microwave  Landing 
Systems)  and  low  frequency  and 
medium  frequency  non-directional 
beacons  to  the  list  of  non-Federal  air 
navigation  aids  which  are  subject  to 
control  by  military  authorities  in  a 
national  emergency.  Additionally,  we 
are  deleting  the  reference  to  VORTAC 
(very  high  frequency  Omnirange/ 
Tactical  Air  Navigation)  and  TACAN 
(Tactical  Air  Navigation)  systems  since 


there  are  no  non-Federal  stations  of  this 
type. 

3.  For  the  reasons  described  above, 
we  are  amending  the  rules  to  add  ILS, 
MLS  and  LF/MF  non-directional 
beacons  and  to  delete  VORTAC  and 
TACAN.  Authority  for  this  action  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r). 
Since  this  amendment  involves  a 
military  function  of  the  United  States, 
we  find  good  cause  to  dispense  with  the 
public  notice  and  comment  procedures 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  553(a)(1). 

4.  Accordingly,  it  is  ordered.  That  Part 
87  of  the  Commission's  rules  is  amended 
as  set  forth  in  the  attached  Appendix 
effective  January  2, 1986. 

5.  For  further  information  regarding 
matters  covered  in  this  document, 
contact  Maureen  Cesaitis  at  (202)  632- 
7175. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

Appendix 

Part  87  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  87— AVIATION  SERVICES 

1.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as  amended; 
47  U.S.C.  154,  303,  unless  otherwise  noted. 
Interpret  or  apply  48  Stat.  1064-1068, 1061- 
1105,  as  amended;  47  U.S.C.  151-156,  301-609. 

2.  Section  87.601  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  87.601    Scope  and  obiective. 

(b)  Sections  87.606  and  87.607  provide 
for  continued  radio  service  and 
operation  of  facilities  to  the  extent 
necessary  for  the  safety  or  control  of 
friendly  aircraft  during  emergency 
situations.  It  also  provides  for  actions  to 
be  taken  under  the  Plan  for  the  Security 
Control  of  Air  Traffic  and  Air 
Navigation  Aids  (Short  Title: 
SCATANA)  and  the  FCC  Support  Plan 
for  the  Security  Control  of  Non-Federal 
Air  Navigation  Aids  to  effect  control  of 
selected  non-Federal  VOR/DME,  ILS, 
MLS,  LF  and  MF  non-directional  beacon 
stations  by  appropriate  military 
authorities  during  emergency  situations 
resulting  in  the  declaration  of  an  Air 
Defense  Emergency  and/or  Defense 
Emergency  or  imminence  thereof. 
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3.  Section  87.602  is  amended  by 
revising  paragraphs  (a),  (f)  and  (j)  to 
read  as  follows: 

St7J02   DtflnMoraoftenm. 

(a)  Accurate  Air  Navigation  Aids. 
Radio  navigation  stations  in  the 
following  categories:  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME),  Instrument  Landing  Systems 
(ILS),  Microwave  Landing  Systems 
(MLS}  and  low  frequency  (LF)  and 
medium  frequency  (MP)  non-directional 
beacons. 

(!)  FCC  Support  Plan  for  the  Security 
Control  of  Non-Federal  Air  Navigation 
Aids.  A  plan  to  establish  the 
responsibilities,  procedures,  and  general 
instructions  for  the  security  control  of 
selected  non-Federal  VOR/DME,  ILS, 
MLS,  LF  and  MF  non-directional  beacon 
stations  under  the  provisions  of  the 
SCATANA  Plaa  during  a  Defense 
Emergency  and/or  Air  Defense 
Emergency  or  imminence  thereof. 
•        •        •        •        • 

G)  Non-Federal  Air  Navigation  Aids. 
VOR/DME,  ILS.  MLS,  LF  and  MF  non- 
directional  beacon  stations  licensed  by 
the  Federal  Communications 
Commission. 


4.  Section  67.606  is  amended  by 
revising  paragraphs  (a),  {b)(2) 
introductory  text,  and  (b)(2)(i)  to  read  as 
follows: 

{87.606  Plan  for  the  Security  Control  of 
Ah- TnMfte  and  Air  Navigation  Aids  (Stwrt 
Tltte:  SCATANA). 

(a)  The  Plan  for  the  Seciuity  Control 
of  Air  Traffic  and  Air  Navigation  Aids 
(SCATANA)  has  been  promulgated  in 
furtherance  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  the 
Communications  Act  of  1934,  as 
amended,  and  Executive  Order  11490,  as 
amended.  SCATANA  defines  the 
responsibilities  of  the  FCC  for  the 
security  control  of  accurate  non-Federal 
air  navigation  aids. 

(b)*  *  * 

(2)  As  directed  by  the  appropriate 
military  authority,  FAA  ARTCC's  will 
disseminate  SCATANA  implementation 
instructions,  to  be  complied  with  by  all 
licensees  of  accurate  air  navigation 
(VOR/DME.  ILS.  MLS,  LF  and  MF  non- 
directional  beacons)  stations,  as 
follows: 

(i)  Shut  down  the  above  navigation 
aids  in  accordance  with  the  appropriate 
military  authority  instructions.  These 
instructions  will  permit  time  to  land/ 
disperse  abbome  aircraft,  and  will 


provide  for  the  extensicm  of  such  times 
when  the  air  traffic  situation  dictates. 
•        •        •        •        • 

[PR  Doc.  85-28642  nied  U-2-8S:  8:45  am] 
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Amendment  of  the  Amateur  Rules  To 
ProhllM  Diequalified  Peraone  From 
Participating  In  Third  Party 
Communications 

aoency:  Federal  Communications 

Commission. 

AcnON:  Final  rules. 

SUAIMARY:  This  document  amends  the 
Amateur  Radio  Service  Rules  by 
prohibiting  former  amateur  licensees 
against  whom  enforcement  sanctions 
have  been  imposed  fi^m  participating  in 
third-party  commimications.  The  rule  is 
necessary  so  that  disqualified  persons 
cannot  nullify  amateur  license 
revocations  or  suspensions.  The  effect  of 
the  rule  is  to  preclude  former  licensees 
from  circumventing  enforcement 
sanctions  which  have  been  imposed 
against  them. 

EFFECTIVE  DATE:  January  24, 1986. 
ADORE88:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  INFORMATION  CONTACT:  Maurice  J. 
DePont,  Private  Radio  Bureau, 
Washington,  D.C.  20554,  (202)  632-4964. 
SUPPtEMENTARY  INFORMATION: 

list  of  Subjects  in  47  CFR  Part  97 

Amateur  radio.  Radio,  Penalties. 

Report  and  Order 

In  the  matter  of  amendment  of  S  97-114  of 
the  Amateur  Radio  Service  Rules  to  prohibit 
disqualified  persons  from  participating  in 
third-party  communications;  FCC  85-618.  PR 
Docket  Na  85-61. 

Adopted:  November  20, 1985. 
Released:  November  26. 1985. 
By  the  Commission. 

1.  On  February  22, 1985.  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  (50  FR 10087; 
March  13, 1985)  to  prohibit  persons 
whose  licenses  have  been  revoked  or 
suspended  from  participating  in  third- 
party  communications.  Thirteen 
comments  were  filed  in  this  proceeding. 

2.  A  majority  of  the  comments  favor 
the  Commission's  proposal.  Some 
commenters  suggest  various 
modifications  to  the  proposed  rules 
which  are  discussed  below.  The 
opponents  to  the  proposal  saw  it  as 
inhibiting  the  rehabilitation  process  that 


a  former  licensee  needs  to  work  tfaroo^ 
in  order  to  be  relicensed. 

3.  Daniel  Murph,  Jr.  states  that  our 
proposal  would  bar  from  third-party 
participation  any  persons  who  had 
voluntarily  surrendered  an  amateur 
license  for  cancellation,  without  a 
sanction  being  a  factor.  This  is  not  the 
case  since  our  proposal  includes  only 
those  situations  where  the  amateur 
license  was  surrendered  for  cancellation 
following  notice  of  revocation, 
suspension  or  monetary  forfeiture. 
Likewise,  the  concerns  expressed  by 
Geoige  and  Carolyn  Warren,  relating  to 
barring  any  individual  fitim  third-party 
participation  because  of  license 
expiration,  are  not  warranted  since  our 
proposal  only  disqualifies  persons  who 
have  incurred  sanctions. 

4.  John  S.  Papay  aigues  that  no  roles 
should  be  adopted  whidi  would  restrict 
former  Ucensees  from  third-party 
participation.  He  said  that  piarticipation 
in  amateur  radio  as  a  third-party  could 
be  a  positive  factor  in  the  rehabilitation 
process  of  that  individual  We  do  not 
concur.  Third-party  participation  is  a 
privilege  extended  to  persons  who  are 
not  control  operators.  The  rest  of 
amateur  radio  need  not  continue  to 
accommodate  the  conduct  of  one  who 
has  lost  the  privilege  and  who  now  may 
or  may  not  be  able  to  confcmn  to  the 
law. 

5.  Mr.  Richard  A.  Golden  opposes  our 
proposed  rule  on  three  grounds.  First  he 
Contends  that  the  proposed  rule  would, 
in  effect  be  a  constitutionally  prohibited 
ex  post  facto  law  as  far  as  those  whose 
licenses  have  already  been  terminated 
would  be  concerned.  Second,  he 
maintains  that  the  proposed  rule  denies 
former  licensees  fi%edom  of  speech. 
Finally,  Mr.  Golden  argues  that  the 
proposed  rule  would  effectively  censor 
existing  Commission  licensees  in 
violation  of  their  constitutional 
guarantee  of  due  process.  We  find  diese 
aigiunents  unpersuasive.  While  Mr. 
Golden  does  not  explain  why  he 
considers  this  an  ex  post  facto  law,  we 
assume  he  may  be  concerned  that  we 
are  imposing  additional  sanctions  upon 
former  licensees.  As  we  noted  in  the 
Notice,  our  intention  is  quite  the 
contrary.  We  are  only  attempting  to 
ensure  that  sanctions,  properly  imposed, 
are  effective.  Notice  of  Proposed  Rule 
Making,  supra  at  10087,  paragraph  3.  In 
addition,  the  third-party  rule  was 
intended  to  be  a  convenience  for  non- 
licensees,  such  as  overseas  military 
personnel  or  victims  of  disaster  it 
permits  them  to  have  non-business 
messages  sent  for  them  without  charge 
over  amateur  radio  facilities.  Such  usage 
is  necessarily  occasional.  Usage  by 
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usage  consistent 
particular  radio  sei 
contemplated.  See , 
Electronics  Corp. 
F.2d  278  (2d  Cir.  IS 


licensees  with  rev(  ked  or  suspended 
licenses  falls  outsiae  the  rule's  purposes, 
and  some  former  licensees  have 
attempted  to  use  it  as  a  means  of 
continuing  with  the  ir  normal 
communications.  Ipis  amendment 
precludes  that  possible  circumvention. 
As  for  Mr.  Golden's  second  argimient, 
we  simply  observe  that  the  Commission 
has  the  authority  tq  establish  who  may 
be  licensed.  See  47,U.S.C  301.  303. 
Reasonable  rules  t^at  limit  spectrum 
Ith  the  nature  of  a 
ice  are  similarly 
ifayette  Radio 
United  States,  345 
).  Accordingly,  we 
think  that  it  is  well  within  our  power  to 
place  reasonable  lii  nits  on  the  usage  of 
amateur  stations  bf  non-licensees  to 
preserve  the  naturg  and  purposes  of  that 
service.  Moreover,  ^s  to  the  rights  of 
present  licensees  ii)  good  standing,  a 
license  confers  no  Iproperty  right,"  and 
such  licensees  accmt  their  licenses 
subject  to  the  Comihission's  regulations. 
Those  rules  of  courve,  are  subject  to 
amendment  by  rulej  making  in  which 
licensees  may  be  h^ard.  Under  those 
drciunstances,  all  procedural 
requirements  havepeen  met.  See  e.g., 
United  States  v.  StOrer  Broadcasting 
Co.,  351  U.S.  192,  2q2-204  (1956):  WBEN, 
Inc.  V.  United  Stateh.  396  F.2d  601, 618 
{2d  Cir.  1968).  I 

6.  The  American  Radio  Relay  League, 
Ina.  (ARRL)  strongly  supports  the 
Commission's  propssal  noting  that 
without  such  a  ruler.  .  .  license 
revocation  or  suspension  would  have  no 
significant  punitive  ior  deterrence  value 
whatsoever."  Howdver,  the  ARRL 
observes  that  the  deletion  of  8  97.79(d) 
leaves  no  express  provision  in  the  rules 
permitting  third-paity  traffic  and 
recommends  that  $  B7.79(d)  be  retained. 
Although  the  permi$ibility  of  third-party 
traffic  can  be  inferred  from  the 
provisions  of  9  97.114.  the  ARRL  is 
correct  that  the  delation  of  paragraph  (d) 
would  leave  the  amateur  rules  without 
an  explicit  provisio^i  authorizing  it  To 


remedy  this,  we 
paragraph  (a)  in  S 
expressly  permit 


I  insert  a  new 
^-114  which  will 
l-party  traffic. 


7.  The  majority  of  the  comments 
affirms  our  own  conviction  that  the  rules 
should  contain  expoess  language 
prohibiting  third-paity  participation  by 
any  disqualified  peison.  Without  such  a 
provision,  former  li^nsees  could 
continue,  if  i>ermitt4d  by  a  present 
licensee;  to  engage  In  amateur  radio 
communications.  Tliese  rule  changes  do 
not  change  present  tule  provisions 
pertaining  to  third-i  arty  traffic  in 
general 


8.  Among  the  comments  was  the 
suggestion  that  the  proposal  be 
expanded  to  include  as  disqualified 
persons  all  individuals  whose  licenses 
have  been  revoked  in  any  radio  service 
regulated  by  the  Commission.  A 
variation  of  this  was  the 
recommendation  that  a  person  should 
have  all  other  FCC  licenses  revoked,  if 
sanctions  had  been  imposed  concerning 
an  amateur  radio  license.  These 
suggestions  involve  broad  policy 
consideration  concerning  licensee 
character  qualifications  in  various  radio 
services  that  we  regulate.  They  are 
outside  the  scope  of  this  proceeding. 

9.  Every  amateur  station  must  have  a 
control  operator  when  it  is  in  operation. 
Only  a  licensed  amateur  operator  may 
be  the  control  operator  of  an  amateur 
station.  If  the  control  operator  is  not  the 
station  licensee,  the  control  operator 
must  be  a  licensed  amateur  operator 
designated  by  the  station  licensee  also 
to  be  responsible  for  the  station's 
transmissions.  See  S  97.3(o).  Only  the 
control  operator  may  make  adjustments 
to  the  station  transmitter.  The  station 
licensee  may  allow  the  station  to 
transmit  messages  for  third  parties  in 
certain  instances.  While  transmitting 
such  messages,  the  control  operator  may 
allow  the  third  party  to  participate 
directly  in  stating  the  message,  provided 
the  control  operator  is  present  and 
continuously  monitors  and  supervises 
the  radiocommunications  to  assure 
compliance  with  the  rules.  While 
transmitting  such  messages,  the  control 
operator  may  allow  the  third  party  to 
perform  limited  nontechnical  control 
operator  duties  associated  with  stating 
the  message,  i.e.,  speak  into  a  station 
microphone,  manipulate  a  station 
keyboard  or  telegraphy  keyer,  point  a 
station  television  camera,  etc.  By 
"participating"  in  amateur 
communications  as  described  above,  the 
third  party  may  seem  to  be  the  control 
operator.  That  is  not  the  case.  It  is  the 
licensed  control  operator,  together  with 
the  station  licensee,  who  bears  the 
responsibility  for  the  proper  operation  of 
the  amateur  station. 

10.  Although  our  discussion  in  the 
Notice  of  Proposed  Rule  Making 
addressed  the  matter  of  licensee 
responsibility  when  the  licensee 
"knowingly"  allows  a  disqualified 
person  to  participate  in  third-party 
communications,  the  proposed  rule  itself 
did  not  contain  the  word  "knowingly." 
Comments  from  David  Popkin  and  Otis 
Tucker,  Jr.  referred  to  this  point.  Mr. 
Tucker  inquires  as  to  what  constitutes 
"knowingly." 

He  also  inquires  whether  a  licensee 
would  have  to  ask  each  third-party 


whether  sanctions  had  been  imposed 
and  what  would  happen  if  the  third 
party  denied  any  sanctions.  Mr.  Popkin 
suggests  inserting  the  word  "Knowingly" 
in  the  proposed  rule.  In  his  view, 
without  such  a  qualifier,  an  amateur 
licensee  could  not  allow  participation  in 
third  party  communications  since  the 
licensee  could  not  know  the  status  of  the 
originator  of  the  communication.  Mr. 
Popkin  believes  that  this  is  a  problem 
where  amateurs  handle  radiograms  or     - 
control  amateur  repeaters.  Mr.  Papay 
also  requests  that  the  word  "knowingly" 
be  inserted  in  the  rule. 

11.  Rules  of  conduct  do  not  generally 
contain  the  word  "knowingly".  Sections 
501  and  502  of  the  Communications  Act 
of  1934,  as  amended,  contain  provisions 
setting  forth  the  penalties  for  persons 
who  "willfully  and  knowingly"  violate 
the  Act  or  the  rules  made  pursuant 
thereto.  Section  503  of  the  Act 
authorizes  forfeitures  against  persons 
who  "willfully  or  repeatedly"  violate  the 
Act  or  the  rules,  or  who  fail  to  comply 
with  the  terms  of  a  license  issued  by  this 
agency.*  Since  the  standards  by  wUch  a 
licensee  will  be  judged  for  permitting  a 
disqualified  person  to  participate  in 
amateur  conmiimications  are  already 
contained  in  the  Communications  Act, 
and  since  essential  knowledge  of  the 
facts  necessary  to  establish  legal 
responsibility  is  determined  by 
evidentiary  means,  it  is  not  necessary  to«^ 
include  the  word  "knowingly"  in 

S  97.114  (c). 

12.  Mr.  Popkin  also  suggests  that  we 
should  characterize  the  third  party  as  a 
prior  amateur  radio  licensee  rather  than 
as  a  prior  FCC  licensee.  The  suggestion 
is  well  taken  and  the  rules  that  we  adopt 
will  be  modified  accordingly.  He 
recommends  that  we  add  the  words 
"and  has  not  be  reinstated"  in  further 
explication  of  the  fact  that  a  person  is 
disqualified  as  long  as  a  suspension  for 
less  than  the  balance  of  the  license  term 
is  in  effect.  We  also  adopt  this 
suggestion  and  will  reward  the  rule  to 
read  "suspensed  for  less  than  the 


*  To  conclude  that  an  act  la  done  "knowlingly", 
the  evidence  must  show  that  the  act  was  done 
deliberately  and  with  knowledge  and  not  done 
merely  carelessly,  negligently  or  inadvertently,  Sea, 
e.g.,  Browderv.  United  States.  312  U.S.  335,  341 
(1941).  See  also  Midwest  Radio-Television,  Inc.  45 
FCC  1137. 1141  (1963),  where  the  Commission  held 
that  "willfully"  does  not  require  a  showing  that  the 
licensee  know  that  he  is  acting  wrongfully.  It 
requires  only  that  the  person  know  that  the  act  In 
question  is  being  done.  I.e.,  that  the  act  it  not 
accidental.  In  short  a  violation  occurs  if  a 
defendant  knew  what  he  was  doing,  that  what  ha 
did  was  a  violation  of  this  chapter,  and  he  intended 
to  do  what  he  did.  See  United  States  v.  Cris,  247 
F.2d  sea  864  (2d  Cir.  1957);  See  also  United  Stales  v. 
Simpson.  561  F.2d  S3. 62  (7tfa  Cir.  1977). 
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balance  of  the  license  term  and  the 
suspension  is  still  in  effect" 

13.  Mr.  Popkin's  final  comment 
concerns  that  portion  of  S  97.114  which 
deals  with  prohibited  third-party  traffic 
involving  material  compensation.  He 
requests  that  previous  policy  rulings 
concerning  amateur  transmission  of 
public  service  communciations  be 
included  in  the  rule.  The  interpretive 
rulings  in  question  delineate  which 
public  service  communications  are 
permissible  to  be  sent  over  amateur 
radio  facilities  and  which  are  not.  This 
suggestion  would  needlessly  burden  our 
rules  with  specifics  which  vary 
according  to  the  public  service  activity 
being  conducted.  Therefore,  it  is  not 
adopted. 

14.  With  the  modifications  discussed 
herein,  we  adopt  the  rules  that  were 
proposed  in  our  Notice  of  Proposed  Rule 
Making. 

15.  It  is  ordered.  That  Part  97  is 
amended  as  set  forth  in  the  Appendix 
hereto.  This  action  is  take  pursuant  to 
the  authority  contained  in  Sections  4  (i) 
and  303  (r)  of  the  Communications  Act 
of  1934,  as  amended. 

16.  It  is  further  ordered,  That  these 
rule  amendments  shall  become  effective 
January  24, 1986. 

17.  It  is  further  ordered,  That  the 
Secretary  shall  cause  a  copy  of  this 
Report  and  Order  to  be  published  in  the 
Federal  Register. 


18.  It  is  futher  ordered,  that  this 
proceeding  is  terminated. 

19.  Information  in  this  matter  may  be 
obtained  by  contacting  Maurice  J. 
DePont,  (202)  632-4964,  Private  Radio 
Biueau,  Federal  Communications 
Commission,  Washington,  O.C.  20554. 

Federal  Communlcatioiu  Conunistioa 

WiffiainI.Tikaiioo, 

Secretary. 

Appendix 

Part  97  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  ST— (AMENDED) 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

AudiOfity:  48  Stat.  1066, 1082,  as  amended: 
47  U.S.C.  154.  303. 

{97.79    [Amended] 

2.  Section  97.97  is  amended  by 
removing  paragraph  (d). 

3.  Section  97.114  is  revised  to  read  as 
follows: 

§97.114    Third-party  tnrfflc 

(a)  Subject  to  the  limitations  specified 
in  paragraphs  (b)  and  (c)  of  this  section, 
an  amateur  radio  station  may  transmit 
third-party  traffic. 

(b)  The  transmission  or  delivery  of  the 
following  third-party  traffic  is 
prohibited: 


(1)  International  third-party  traffic 
except  with  countries  which  have 
assented  thereto; 

(2)  Third-part  traffic  involving 
materitd  compensation,  either  tangible 
or  intangible,  direct  or  indirect  to  a 
third  party,  a  station  licensee,  a  control 
operator  or  any  other  person; 

(3)  Except  for  emergency 
communications  as  defined  in  this  part 
third-party  traffic  consisting  of  business 
communciations  on  behalf  of  any  party. 

(c)  The  licensee  of  an  amateur  radio 
station  may  not  permit  any  person  to 
participate  in  traffic  from  that  station  as 
a  third  party  if: 

(1)  The  control  operator  is  not  present 
at  the  control  point  and  is  not 
continuously  monitoring  and  supervising 
the  third-pcurty  participation  to  ensure 
compliance  witii  the  rules; 

(2)  The  third  party  is  a  prior  amateur 
radio  licensee  whose  license  was 
revoked;  suspended  for  less  than  the 
balance  of  the  license  term  and  the 
suspension  is  still  in  effect;  suspended 
for  the  balance  of  the  license  term  and 
relicensing  has  not  taken  place; 
surrendered  for  cancellation  following 
notice  or  revocation,  suspension  or 
monetary  forfeiture  proceedings;  or  who 
is  the  subject  or  a  cease  and  desist  order 
which  relates  to  amateur  operation  and 
which  is  still  in  effect 

[FR  Doa  8S-28643  FUed  12-2-85;  8:45  am] 
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DEFARTMEHT  OF  MEALTH  AND 
HUMAN  SERVICES 

Social  Security  Adi|iinistnrtion 

20  CFR  Part  404 

Federal  OM-Age,  Survivor*  and 
Disability  lnsuranc« ;  Effect  of  Pension 
From  Noncovered  Employment 

agency:  Social  Seci  rity  Administration, 

HHS. 

ACTION:  Notice  of  pr  >posed  rulemaking. 


summary:  In  these  p  reposed 
regulations,  we  explain  the  modified 
methods  of  computiiig  the  primary 
insurance  amount  ofia  worker  who  is 
first  eligible  after  19i5  for  both  Social 
Security  old-age  or  qisabiiity  insurance 
benefits  and  a  pension  based  on  his  or 
her  noncovered  work.  Section  113  of 
Pub.  L  98-21  (the  Social  Security 
Amendments  of  1982  ]  is  intended  to 
eliminate  the  windfa  11  in  Social  Security 
benefits  that  goes  to  workers  who  spent 
many  years  in  work  not  covered  by 
Social  Security  but  (*ily  a  few  years  in 
covered  work. 

dates:  Comments  m  iist  be  submitted  on 
or  before  February  3  1986. 
addresses:  Comme:  its  should  be 
submitted  in  writing  to  the  Acting 
Commissioner  of  So«  ial  Security, 
Department  of  Healt  i  and  Human 
Services.  P.O.  Box  1385,  Baltimore, 
Maryland  21203,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-A4 
Building,  6401  Sec 
Baltimore,  Marylanc 
a.m.  and  4:30  p.m.  oi 
days.  Comments  recf  ived  may  be 
inspected  during  the>e  same  hours  by 
making  arrangement^  with  the  contact 
person  shown  belo\ 

FOR  FURTHER  INFORliATKM  CONTACT 

Jack  Schanberger,  R*om  3-B-4 
Operations  Building.J6401  Security 
Boulevard.  Baltimori,  Maryland  21235, 
(301)  594-«785. 

SUPPLEMENTARY  INFORMATION:  The 

formulas  used  to  coo  ipute  primary 


1  Operations 
'  Boulevard. 
121235  between  8:00 
regular  business 


insurance  amounts  (i.e..  the  basic 
amount  from  which  a  worker's  monthly 
benefits  are  calculated)  are  weighted  in 
favor  of  workers  who  had  low  earnings, 
presumably  over  many  years  of  work  in 
covered  employment.  For  example,  the 
formula  now  used  most  often  takes  90 
percent  of  a  worker's  average  indexed 
monthly  earnings  up  to  a  prescribed 
amount  ($280  for  workers  newly  eligible 
in  1985)  in  the  first  of  three  earnings 
brackets  and  much  smaller  percentages 
(32  percent  and  15  percent)  in  the  other 
,two  earnings  brackets. 

This  weighing  is  advantageous  for 
workers  who  have  earned  relatively  low 
wages  throughout  their  careers  and  for 
workers,  such  as  theperiodically 
unemployed,  who  have  gaps  in  their 
earnings  histories.  However,  for  a 
worker  who  has  only  minimal  coverage, 
but  has  spent  most  of  his  or  her  working 
career  in  noncovered  work  for  which  he 
or  she  receives  a  pension,  weighting 
results  in  a  windfall  of  Social  Security 
benefits  which  Congress  did  not  intend. 
That  is,  the  worker  with  a  low  earnings 
history  but  no  pension  from  non-covered 
work  receives  a  relatively  high 
replacement  of  former  earnings  when 
compared  to  the  worker  with  a  history 
of  high  covered  earnings.  This  is  what 
Congress  intended.  But  where  a  worker 
with  low  earnings  also  receives  a 
pension,  the  result  is  the  unintended 
windfall  of  Social  Security  benefits. 

Before  the  Social  Security 
Amendments  of  1983,  we  computed  a 
worker's  primary  insurance  amoimt 
based  on  his  or  her  earnings  in 
employment  covered  by  Social  Security, 
without  regard  to  any  pension  to  which 
the  worker  might  be  entitled.  (However, 
the  1977  Amendments  introduced  a 
provision  in  section  334  of  Pub.  L.  95-216 
whereby  the  benefits  payable  to  the 
spouse  or  surviving  spouse  of  a  worker 
are  reduced  if  the  spouse  or  surviving 
spouse  is  eligible  for  a  Government 
pension  based  on  his  or  her  own 
noncovered  employment.  See  20  CFR 
404.408a).  Under  the  provisions  of 
section  113  of  Pub.  L  98-21,  the  primary 
insurance  amount  of  a  worker  who  is 
also  entitled  to  a  pension  based  on 
noncovered  employment  will,  in  most 
cases,  be  less  than  it  would  have  been 
without  this  provision  of  the 
amendments. 

We  explain  in  these  regulations  that  if 
a  worker  first  becomes  eligible  after 
1985  for  both  old-age  or  disability 


insurance  benefits  and  a  pension  based 
on  noncovered  employment,  we  vsrill  use 
modified  benefit  formulas  and  consider 
the  amount  of  his  or  her  monthly 
pension  when  we  compute  the  primary 
insurance  amount  for  months  that  he  or 
she  is  concurrently  entitled  to  Social 
Security  benefits  and  to  a  monthly 
pension.  We  also  explain  how  we 
determine  the  amoimt  of  the  monthly 
pension  we  will  use  when  this  amount 
affects  the  computation  of  the  primary 
insurance  amount. 

Further,  we  explain  how  the  two 
computation  methods — the  average- 
indexed-monthly-eamings  method  and 
the  1977  simplified  old-start  method — in. 
use  for  workers  who  become  eligible 
after  1985  will  be  modified  because  of 
the  worker's  eligibility  for  a  monthly 
pension.  We  explain  how  we  will 
recompute  the  primary  insurance 
amount  if  a  worker  who  first  becomes 
eligible  for  Social  Security  benefits  after 
1985  later  becomes  entitled  to  a  pension 
based  on  noncovered  employment. 
Lastly,  we  explain  how  we  will 
recompute  because  of  additional 
earnings  if  the  initial  computation  was 
affected  by  entitlement  to  a  pension. 

Certain  workers  who  are  entitled  to 
monthly  pensions  based  on  noncovered 
employment  are  excluded  by  law  from 
this  modified  computation.  Workers 
excluded  are  those  Federal  employees 
and  certain  employees  of  nonprofit 
organizations  who  became  covered 
imder  Social  Security  in  1984,  railroad 
employees,  and  workers  who  have  30 
years  of  Social  Security  coverage  for  the 
purpose  of  the  special  minimum  primary 
insurance  amount  (§§  404.260  through 
404.261). 

Regulatory  Procedures 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  E.0. 12291  and  do  not  meet  any  of 
the  criteria  for  a  major  regulation.  As  a 
result  of  the  proposed  changes,  costs  to 
the  Social  Security  trust  funds  are 
expected  to  be  reduced  by  $67  million 
for  1988  through  1989.  Thus,  the  annual 
economic  e^ect  of  these  changes  does 
not  exceed  $100  million.  AdditionaUy, 
the  provisions  of  these  regulations  are 
mandated  by  law.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 
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Regulatory  Flexibility  Act 

We  certiiy  that  these  regulatioiu  will 
not,  if  promulgated,  have  a  signiGcant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  benefit  amounts  payable  to 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  la  Pub.  L 
96-354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reduction  Act 

Although  these  proposed  rules  to  not 
contain  a  new  reporting  requirement,  we 
expect  to  ask  90,000  individuals 
annually  to  furnish  information 
regarding  their  receipt  of  a  pension  from 
non-covered  employment  We  will 
collect  this  information  on  a  form  SSA- 
150,  Modified  Benefit  Forumla 
Questionnaire  (OMB  No.  0960-0395). 
This  form  was  approved  by  OMB  for  use 
under  section  3507.  Pub.  L  96-511,  the 
Paperwork  Reduction  Act  of  1980. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802  Social  Security — 
Disability  Insurance,  13.803  Social  Security — 
Retirement  Insur^ce.) 

List  of  Subjects  in  20  CFR  Fart  404 

Administrative  practice  and 
procedures,  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors,  and 
Disability  Insurance. 

Dated:  October  7, 1985. 
Martha  A.  McSteen, 
Acting  Commissioner  of  Social  Security. 

Approved:  November  8, 1985. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  404— [AMENDED] 

Subpart  C  of  Part  404  of  Chapter  IE  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Subpart  C 
continues  to  read  as  follows: 

Authority:  Sees.  205,  215. 1102  of  the  Social 
Security  Act,  as  amended;  53  Stat.  1368,  as 
amended;  64  Stat.  506,  as  amended:  49  Stat 
647;  42  U.S.C.  405,  415.  and  1302. 

2.  Section  404.212  is  amended  by 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

S  404.212    Computing  your  primary 
Insurance  amount  from  your  average 
Indexed  monttily  earnings. 

•        •        •        ♦        * 

(b)  *  •  • 

(4)  We  may  use  a  modified  formula,  as 
explained  in  {404.213,  if  you  are  entitled 
to  a  pension  based  on  your  employment 
which  was  not  covered  by  Social 
Security. 


3.  A  new  S  404.213  is  ad4ed  to  read  as 
follows: 

{404.213   Computation  wtiere  you  are 
aMgMe  for  a  penaionlMaad  on  your 
noncovered  employment 

(a)  When  applicable.  Except  as 
provided  in  paragraph  (d)  of  this  section. 
we  will  modify  the  formula  prescribed  in 
{  404.212  and  hi  Appendix  n  of  this 
Subpart  in  the  following  situations: 

(1)  You  become  eligible  for  old-age 
msurance  benefits  after  1985;  or 

(2)  You  become  eligible  for  disability 
insurance  benefits  after  1985;  and 

(3)  For  the  same  months  after  1985 
that  you  are  entitled  to  old-age  disabihty 
benefits,  you  are  also  entitled  to  a 
monthly  pen8ion(s)  for  which  you  first 
became  eligible  after  1985  based  in 
whole  or  part  on  your  earnings  in 
employment  which  was  not  covered 
under  Social  Security.  (Non-covered 
employment  includes  employment 
outside  the  United  States  which  is  not 
covered  under  the  United  States  Social 
Security  system.  However,  no  reduction 
resulting  from  entidement  to  a  pension 
based  on  employment  covered  by  a 
totalization  agreement  will  be  made  in 
the  computation  of  a  totalized  benefit) 

(b)  Amount  of  your  monthly  pension 
that  we  use.  For  purposes  of  computing 
your  primary  insurance  amount,  we 
consider  the  amount  of  your  monthly 
pen8ion(s)  (or  the  amount  prorated  on  a 
monthly  basis]  which  is  attributable  to 
your  noncovered  work  after  1956  and  to 
which  you  are  entitled  (or  potentially 
entitled)  for  the  first  month  in  which  you 
become  eligible  for  Social  Security 
benefits.  For  this  purpose  only,  we  deem 
you  to  be  entitled  to  a  monthly  pension 
for  the  first  month  in  which  you  become 
eligible  for  Social  Security  benefits  if 
you  meet  all  the  requirements  for  the 
pension  except  that  you  have  not 
appUed  for  it  In  determining  the  amoimt 
of  your  monthly  pension  we  wiU  use,  we 
consider  the  following: 

(1)  If  your  pension  is  not  paid  on  a 
monthly  basis  or  is  paid  in  a  lump-sum, 
we  will  allocate  it  proportionately  as  if 
it  were  paid  monthly.  (A  withdrawl  of 
contributions  is  not  considered  a  lump- 
sum payment.)  We  will  allocate  this  die 
same  way  we  allocate  lump-sum 
payments  for  a  spouse  or  surviving 
spouse  whose  benefits  are  reduced 
because  of  entitlement  to  a  Government 
pension.  (See  {  404.408a.) 

(2)  If  your  monthly  pension  is  reduced 
to  provide  a  survivor's  benefit  we  will 
use  the  unreduced  amount 

(3)  If  you  become  eligible  for  a 
monthly  pension  after  the  month  in 
which  you  became  eligible  for  old-age  or 
disability  insurimce  benefits,  we  will 
use  the  amount  of  the  pension  that  is 


payable  to  you  for  the  first  full  month 
you  are  eligible  for  it  See  {  404.280ff  for 
how  we  recompute  your  primary 
insurance  amount  because  of  your  later 
entitlement  to  a  monthly  pension. 

(4)  If  the  monthly  pension  amount 
which  we  will  use  in  computing  your 
primary  insurance  is  not  a  multiple  of 
$0.10,  we  will  round  it  to  the  next  lower 
multiple  of  $0.10. 

(c)  How  we  compute  your  primary 
insurance  amount  When  you  become 
entitled  to  old-age  or  disability 
insurance  benefits  and  to  a  monthly 
pension,  we  will  compute  your  primary 
insurance  amount  imder  the  average- 
indexed-monthly-eamings  method 
({  404.212]  as  modified  by  paragraphs  (c) 
(1)  and  (2)  of  this  section.  Where 
applicable,  we  will  also  consider  the 
1977  simplified  old-start  method  as 
modified  by  {  404.243  and  a  special 
minimum  primary  insurance  amount  as 
explained  in  {  {  404.260  and  404.261.  We 
will  use  the  highest  result  from  these 
three  methods  as  your  primary 
insurance  amount  We  compute  under 
the  average-indexed-monthly-etimings 
method,  and  use  the  higher  of 
paragraphs  (c)  (1)  and  (2)  of  this  section, 
as  follows: 

(1)  The  formula  in  Appendix  n.  except 
that  instead  of  the  first  percentage  figure 
(i.e.,  90  percent),  we  use — 

(i)  80  percent  if  you  initially  become 
eligible  for  old-age  or  disability 
insurance  benefits  in  1986; 

(ii)  70  pkrcent  for  initial  eligibility  in 
1987; 

(iii)  60  percent  for  initial  eligibility  in 
1988; 

(iv)  50  percent  for  initial  eligibility  in 
1989; 

(V)  40  percent  for  initial  eligibiUty  in 
1990  and  later  years,  or 

(2)  The  formula  in  Appendix  II,  minus 
one-half  the  portion  of  your  monthly 
pension  which  is  due  to  noncovered 
work  after  1956  and  for  which  you  were 
eligible  in  the  first  month  you  became 
eligible  for  social  benefits.  If  the  result  is 
not  a  multiple  of  $0.10,  we  will  round  to 
the  next  lower  multiple  of  $0.10.  (See 
paragraph  (b)(3)  of  this  section  if  you 
are  not  eligible  for  a  monthly  pension  in 
the  first  month  you  are  eligible  for  Social 
Security  benefits.)  To  determine  the 
portion  of  your  pension  which  is  due  to 
noncovered  work  after  1956,  we 
consider  the  total  number  of  yean  of 
woiic  used  to  compute  your  pension  and 
the  percentage  of  those  years  which  are 
after  1956,  and  in  which  your 
employment  was  noncovered.  We  take 
that  percentage  of  your  total  pension  as 
the  amount  which  is  due  to  your 
noncovered  woik  after  1956. 
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(d)  Modified  comj.  utation.  The 
computation  in  paragraph  (c)  of  this 
section  is  modified  if  yon  have  more 
than  25  but  fewer  than  30  years  of 
coverage  as  defined  for  the  purpose  of 
computing  the  specitl  miniminn  primary 
insurance  amouint  (Slee  S  404^1).  (In 
computing  a  totalization  benefit  we  will 
count  your  coverage  |(as  explained  in  S 
404.1908)  bom.  a  foreign  country  with 
which  we  have  a  totalization  agreement, 
as  well  as  your  U.S.  coverage,  to 
determine  if  you  meet  this  condition  or 
the  exception  in  paragraph  (e)(5)  of  this 
section.)  If  you  meet  this  condition,  we 
will  use  the  following  percentage 
instead  of  the  first  pf  rcentage  in 
Appenix  n  if  the  folltiwing  percentage  is 
larger  than  the  percentage  specified  in 
paragraph  (c)  of  this  jsection: 

(1)  80  percent  if  yc 


1  have  29  years  of 
I  have  28  years  of 
1  have  27  years  of 
1  have  28  years  of 
Iditional  year(8)  of 


coverage; 

(2)  70  percent  if  yc 
coverage: 

(3)  60  percent  if  yc 
coverage; 

(4)  50  percent  if  yc 
coverage. 

If  you  later  earn  an  , 
coverage,  we  will  recompute  your 
primary  insurance  amount  effective 
with  January  of  the  following  year. 

(e)  Exceptions.  The  computations  in 
paragraphs  (c)  and  (d)  of  this  section  do 
not  apply  in  the  folloiving  situations: 

(1)  Do  not  apply  bised  on  receipt  of 
benefits  under  the  Railroad  Retirement 
Act  (See  Subpart  O  0f  this  Part  for  a 
discussion  of  railroa^  retirement 
benefits.) 

(2)  Do  not  apply  if  >rou  were  entitled 
before  1988  to  disabi  ity  insurance 
benefits  in  any  of  the  12  months  before 
you  reach  age  82  or  e  gain  become 
disabled.  (See  {  404J  51  for  the 
appropriate  computanon.) 

(3)  Do  not  apply  toFederal  employees 
newly  hired  after  198  3  who  are 
mandatorily  covered  (See  Subpart  K  of 
this  Part  for  a  discusi  lion  of  coverage  of 
Federal  employees.) 

(4)  Do  not  apply  to  employees  of 
nonprofit  organizaticiis  who  were 
exempt  from  Social 
on  December  31, 1{ 
employees  were  pre^ 
under  a  waiver  cer 
terminated  prior  to 

(5)  Do  not  apply  if  j, ^ 

of  coverage  for  the  p^ose  of  computing 
the  special  minimum  primary  insurance 
amount  as  explained  in  §404.281. 

(8)  Do  not  apply  in  computing  the 
amount  of  benefits  payable  to  your 
survivors.  After  yourj  death,  we  will 
recompute  the  primafy  insurance 
amount  to  nullify  the  effect  of  any 
monthly  pension,  bat  ed  in  virfaole  or  in 


ecurity  coverage 
I,  unless  those 
jiously  covered 
teste  which  was 
lat  data, 
vou  have  30  years 


part  on  noncovered  employment  to 
which  you  had  been  entitled. 

4.  Section  404.240  is  amended  by 
adding  a  sentence  to  the  end-thereof  to 
read  as  follows: 

8404.240    OW-frtmsthod-gsnfaL 

*  *  *  We  may  use  a  modified 
computation,  as  explained  in  9  404.243, 
if  you  are  entitled  to  a  pension  based  on 
your  employment  which  was  not 
covered  by  Social  Security. 

5.  A  new  §  404.243  is  added  to  read  as 
follows: 

S  404.243   Computation  wfisrs  you  are 
aNQMs  tors  pension  baswl  on  noncovsrsd 


The  provisions  of  S  404.213  are 
applicable  to  computations  under  the 
old-start  method,  except  for  paragraphs 
(c)  (1)  and  (2)  and  (d)  of  that  section. 
Your  primary  insurance  amount  will  be 
whichever  of  the  following  two  amounts 
is  larger 

(a)  One-half  the  primary  insurance 
amotmt  computed  according  to 

S  404.241;  or 

(b)  The  primary  insurance  amount 
computed  according  to  S  404.241,  minus 
one-half  the  portion  of  your  monthly 
pension  which  is  due  to  noncovered 
woric  after  1956  and  for  which  you  were 
eligible  in  the  first  month  you  became 
eligible  for  Social  Security  benefits.  If 
the  result  is  not  a  multiple  of  $0.10,  we 
will  round  to  the  next  lower  multiple  of 
$0.10.  (See  9  404.213(b)(3)  if  you  are  not 
eligible  for  a  monthly  pension  in  the  first 
month  you  are  entitled  to  Social  Security 
benefits.)  To  determine  the  portion  of 
your  pension  which  is  due  to 
noncovered  work  after  1956,  we 
consider  the  total  number  of  years  of 
work  used  to  compute  your  pension  and 
the  percentage  of  those  years  which  are 
after  1958  and  in  which  your 
employment  was  not  covered.  We  take 
that  percentage  of  your  total  pension  as 
the  amount  which  is  due  to  your 
noncovered  work  after  1956. 

8.  Section  404.251  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


9404.251    SulMMiiMnt 
bsnaflts  wHMn  12  montiM 
to  disabiNty  bwMflts  WKted. 


to 

SIlUtlSIIIMit 


(c)  Disability  before  1986;  second 
entitlement  after  1985.  When  applying 
the  rule  in  paragraph  {b)(3)  of  this 
section,  we  must  consider  your  receipt 
of  a  monthly  pension  based  on 
noncovered  employment  (See 
9  404.213).  However,  we  will  disregard 
your  monthly  pension  if  you  were 
previously  entitled  to  disability  benefits 
before  1986  and  in  any  of  the  12  months 
before  your  second  entitlement 


7.  Section  404.280  revised  to  read  as 
follows: 

9404.280    Rscomputatlons. 

At  times  after  you  or  your  survivors 
become  entitled  to  benefits,  we  will 
recompute  your  primary  insurance 
amount  Usually  we  will  recompute  only 
if  doing  so  will  increase  your  primary 
insurance  amount.  However,  we  will 
also  recompute  your  primary  insurance 
amount  if  you  first  became  eligible  for 
old-age  or  disability  insurance  benefits 
after  1985,  and  later  become  entitled  to  a 
pension  based  on  your  noncovered 
employment  as  explained  in  9  404.213. 
There  is  no  limit  on  the  number  of  times 
your  primary  insurance  amount  may  be 
recomputed,  and  we  do  most 
recomputations  automatically.  In  the 
following  sections,  we  explain: 

(a)  Why  a  recomputation  is  made 
(9  404.281) 

(b)  When  a  recomputation  takes  effect 
(9  404.282) 

(c)  Methods  of  recomputing 
(99  404.283  and  404.284) 

(d)  Automatic  recomputations 
(9  404.85.) 

(e)  Requesting  a  recomputation 
(9  404.286) 

(f)  Waiving  a  recomputation 
(9  404.287)  and 

(g)  Recomputing  when  you  are  entitled 
to  a  pension  based  on  noncovered 
employment  (9  404.288). 

8.  Section  404.281  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

9  404.281    WIty  your  primary  Insurance 
amount  may  ba  racomputsd. 

•        • .      •        •        • 

(f)  Entitlement  to  a  monthly  pension. 
We  will  recompute  your  primary 
insurance  amount  if  in  a  month  after  you 
become  entitled  to  old-age  or  disability 
insurance  benefits,  you  become  entitled 
to  a  pension  based  on  noncovered 
employment  as  explained  in  9  404.213. 
Further,  we  will  recompute  your  primary 
insurance  amount  after  your  death  to 
disregard  a  monthly  pension  based  on 
noncovered  employment  which  affected 
your  primary  insiu'ance  amount 

9.  Section  404.282  is  amended  by 
adding  the  following  sentences  after  the 
existing  text: 

9404.282.    Effactiva  data  Of 
racomputationa. 

*  *  *  Additionally,  if  you  first  became 
eligible  for  old-age  or  disability 
insiu'ance  benefits  after  1985  and  you 
later  also  became  entitled  to  a  monthly 
pension  based  on  noncovered 
employment  we  will  recompute  your 
primary  insurance  amount  under  the 
rules  hi  9  404.213:  this  recomputed 
Social  Security  benefit  amount  is 
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effective  for  the  first  month  you  are 
entitled  to  the  pension.  Finally,  if  your 
primary  insurance  amount  was  affected 
by  your  entitlement  to  a  pension,  we 
wiU  recompute  the  amount  to  disregard 
the  pension,  effective  with  the  month  of 
your  death. 

10.  Section  404.284  is  amended  in 
paragraph  (a)  by  adding  the  foUowing 
sentence  after  the  existing  text 

S  404.284    RecomputatlofM  f or  p«opto  Who 
rMch  age  62.  or  bacoma  dlsal)lacl  or  cUa 
bafora  aga  62  attar  1978. 

(a)  *  •  •  See  §  404.288  for  the  rules  on 
recomputing  when  you  are  entitled  to  a 
monthly  pension  based  on  noncovered 
employment. 

11.  Section  404.288  is  added  to  read  as 
follows: 

S  404.288  Racomputing  whan  you  ara 
antmad  to  a  monthly  panaion  baaad  on 
noncovered  employmant 

(a)  After  entitlement  to  old-age  for 
old-age  or  disability  insurance  benefits. 
If  you  first  become  eligible  for  old-age 
or  disability  insurance  beneHts 

after  1985  and  you  later  become  entitled 
to  a  monthly  pension  based  on 
noncovered  employment,  we  may 
recompute  your  primary  insurance 
amount  under  the  rules  in  9  404.213. 
When  recomputing,  we  will  use  the 
amount  of  the  pension  to  which  you  are 
entitled  or  deemed  entitled  in  the  first 
month  that  you  are  concurrently  eligible 
for  both  the  pension  and  old-age  or 
disability  insurance  benefits.  We  will 
disregard  the  rule  in  §  404.284(e)  that  the 
recomputation  must  increase  your 
primary  insurance  amount  by  at  least  $1. 

(b)  Already  entitled  to  benefits  and  to 
a  pension  based  on  noncovered 
employment.  If  we  have  already 
computed  or  recomputed  your  primary 
insiu-ance  amount  to  take  into  account 
your  monthly  pension,  we  may  later 
recompute  for  one  of  the  reasons 
explained  in  §  404.281.  We  will 
recompute  your  primary  insurance 
amount  under  the  rules  in  §§  404.213 
and  404.284.  Any  increase  resulting  fi^m 
the  recomputation  under  the  rules  of 

S  404.284  will  be  added  to  the  most 
recent  primary  insurance  amount  which 
we  had  computed  to  take  into  account 
your  monthly  pension. 

(c)  After  your  death.  If  one  or  more 
survivors  are  entitled  to  benefits  after 
your  death,  we  will  recompute  the 
primary  insurance  amount  as  though  it 
had  never  been  affected  by  your 
entitlement  to  a  monthly  pension  based 
in  whole  or  in  part  on  noncovered 
employment. 

[FR  Doc.  85-28609  Files  12-2-85;  8:45  am] 
aiLUNQ  cooe  4190-1  i-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  P«1 271 
[SW-1-FRL-2933-6] 

Rhode  island;  Final  Authorization  of 
Stat*  Hazardous  Waste  Management 


agency:  Eavironmental  Protection 
Agency. 

action:  Notice  of  tentative 
detenhination  on  application  of  Rhode 
Island  for  final  authorization,  public 
hearing,  and  public  comment  period. 

summary:  The  State  of  Rhode  Island 
has  applied  for  final  authorization  under 
the  Resource  Conservation  and 
Recovery  Act  [RCRA).  EPA  has 
reviewed  Rhode  Island's  application 
and  has  made  the  tentative 
determination  that  Rhode  Island's 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  grant  final  authorization  to 
the  State  of  Rhode  Island  to  operate  its 
program,  subject  to  the  limitations  on  its 
authority  imposed  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA).  Rhode  Island's  apphcation  for 
final  autiiorization  is  available  for 
public  review  and  comment  and  a 
pubUc  hearing  will  be  held  to  solicit 
comments  on  the  tentative 
determination  if  sufficient  public 
interest  is  expressed. 
dates:  If  sufficient  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  is  scheduled  for  January  13, 
1986.  EPA  reserves  the  right  to  cancel 
the  public  hearing  if  sufficient  public 
interest  in  holding  a  hearing  is  not 
communicated  to  EPA  by  telephone  or 
in  writing,  by  January  6, 1988.  EPA  will 
determine  by  January  7, 1986,  whether 
there  is  sufficient  interest  to  hold  the 
public  hearing.  Rhode  Island  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject  if  a  hearing  is  held. 
All  written  comments  on  Rhode  Island's 
final  authorization  application  must  be 
received  by  January  6, 1986  unless  a 
hearing  is  held  in  which  case  written 
comments  must  be  received  by  January 
15. 1986. 

addresses:  Copies  of  the  Rhode  Island 
final  authorization  appUcation  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying  by  the  pubUc: 
R.I.  Department  of  Environmental 
Management  Division  of  Air  and 
Hazardous  Material,  75  Davis  Street — 
204  Cannon  Building,  Providence, 
Rhode  Island  02908,  (401)  277-2797 


U.S.  EPA  Headquarters  Library,  RM 

211A.  401  M  Street  SW.,  Washington. 
.  D.C.  20460,  (202)  382-5926 

U.S.  EPA  Region  I  Library,  JFK  Federal 
Building,  Room  E-121,  Boston, 
Massachusetts  02203,  (617)  223-5791 

Written  comments  on  the  application 
and  written  or  verbal  requests  of 
interest  in  EPA's  holding  a  public 
hearing  on  the  Rhode  Island  application 
must  be  communicated  to  Frank 
Battaglia,  State  Waste  Programs  Branch, 
U.S.  EPA.  Room  1903,  JFK  Federal 
Building,  Boston,  Massachusetts  02203, 
telephone:  (617)  223-1910. 

For  information  on  v^ether  or  not 
EPA  will  hold  a  public  hearing  on  the 
Rhode  Island  application,  based  upon 
EPA's  decision  that  sufficient  public 
interest  was  conveyed,  write  or 
telephone  the  contact  person  listed 
below  after  January  7, 1986. 

If  sufficient  public  interest  is 
expressed.  EPA  will  hold  a  public 
hearing  on  Rhode  Island's  application 
for  final  authorization  on  January  13, 
1986  at  10:00  a.m.  at  the  Cannon  Building 
Auditorium,  75  Davis  Street  Providence, 
Rhode  Island. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  Battaglia,  State  Waste  Programs 
Brach,  U.S.  EPA.  Room  1903,  JFK  Federal 
Building,  Boston,  Massachusetts  02203, 
telephone:  (617)  223-1910. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  8006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization", 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (Section  3006(c],  42 
U.S.C.  6226(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
interim  authorization:  Phase  I,  covering 
the  EPA  regulations  in  40  ECR  Part  260- 
263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities)  and  Phase  n,  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 
264,  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  tiun,  has  three 
components.  Phase  IIA  covers  general 
permitting  procedures  and  teclmical 
standards  for  containers,  tanks,  surface 
impoundments,  and  waste  pUes.  Phase 
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nB  covers  indne  rator  facilities,  and 
Phase  DC  addrea  ses  landfills  and  land 
treatment  facilities.  By  statute,  all 
interim  authorizations  expire  on  January 
31, 1988.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts]  to  EPA  bn  that  date  if  the  State 
has  not  received  'final  authorization. 

The  second  ty]  te  of  authorization  is  a 
"final  authorizat  on"  that  is  granted  by 
EPA  if  the  Agem  y  finds  that  the  State 
program:  (1)  Is  "equivalent"  to  the 
Federal  program^  (2)  is  consistent  with 
the  Federal  progtam  and  other  State 
programs,  and  (a  provides  for  adequate 
enforcement  (Section  3006(b).  42  U;S.C 
622e(b)).  States  need  not  obtain  interim 
authorization  in  f>rder  to  qualify  for  final 
authorization.  ERA  regulations  for  final 
authorization  appear  at  40  CFR  271.1- 
271.23. 

n.  Rhode  Island 

The  State  of  Rkode  Island  received 
I%ase  I  interim  authorization  on  May  29, 
1981  and  Phase  U  interim  authorization. 
Component  A  on  May  29, 1984.  On 
November  30, 19$3,  the  State  submitted 
a  draft  applicaddn  for  final 
authorization.  EISA's  comments  on  the 
draft  application|for  final  authorization 
were  sent  to  the  State  on  March  14, 1984. 
EPA  raised  a  number  of  issues 
concerning  the  Rpode  Island  draft 
application  and  tne  ability  of  the  State 
program  to  demopstrate  equivalence  to 
the  Federal  pr 

The  State  of  Rftode  Island  aimoujiced 
on  June  25, 1984  iiat  it  intended  to  apply 
for  final  authorization  and  solicited 
public  comments!  on  its  revised  draft 
application  and  provided  opportunity  for 
a  public  hearing.  There  were  no  public 
comments  received  nor  was  there  a 
request  for  a  public  hearing,  so  a  hearing 
was  not  held.  On  June  29, 1984,  Rhode 
Island  submitted  to  EPA  its  official 
application  for  final  authorization.  On 
August  6, 1984,  the  application  was 
determined  to  beicomplete.  On 
September  10, 1984,  EPA  transmitted 
comments  to  the  Btate  requesting 
clarification  on  several  issues.  On 
November  8, 1984,  the  State  responded 
to  EPA's  commei^ts  in  an  addendum  to 
the  appUcation.  kPA  forwarded  its 
comments  on  the  application  addendum 
on  February  14, 1)985,  and  the  State 
subsequently  submitted  minor 
clarifications  to  its  application  between 
August  and  October  of  1985. 

EPA  has  reviewed  Rhode  Island's 
official  application  and  subsequent 
clarifications  and  has  tentatively 
determined  that  the  State's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  fin^l  authorization.  Thus, 
EPA  intends  to  g^ant  final  authorization 
to  Rhode  Island  I  o  operate  its  program 


subject  to  the  limitations  on  its  authority 
imposed  by  the  HSWA.  This 
determination  is  in  part  predicated  on 
the  assumption  that  the  State's  proposed 
regulations  contained  in  its  application 
are  legally  adopted  prior  to  our  having 
to  make  a  final  determination  on  final 
authorizatioiL  Copies  of  Rhode  Island's 
application  are  available  for  inspection 
and  copying  at  the  locations  indicated  in 
the  "AOOmsscs"  section  of  this  notice. 

EPA  will  consider  all  public  conunents 
on  the  tentative  determination.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  deny  final 
authorization  to  Hhode  Island.  EPA 
expects  to  make  a  final  decision  on 
whether  or  not  to  approve  Rhode 
Island's  program  by  March  3, 1986  and 
will  give  notice  of  it  in  the  Federal 
Register.  That  notice  will  respond  to  all 
major  comments  received  ducting  the 
public  comment  period. 

It  is  possible  that  the  schedule  for 
EPA's  final  decision  could  be  changed  if 
significant  amendments  are  made  to 
Rhode  Island's  application  in  response 
to  public  comments.  This  is  because  40 
CFR  271.5(c)  provides  that  if  the  State's 
application  materially  changes  during 
EPA's  review  period,  the  statutroy 
review  period  begins  again  upon  receipt 
of  the  revised  submission.  The  State  and 
EPA  may  also  extend  the  review  period 
by  agreement  (see  40  CFR  271.5(d)). 

m.  Effect  of  HSWA  on  Rhode  Island's 
Authorization 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  amending  RCRA,  a 
State  with  Final  Authorization  would 
have  administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  the 
State  was  authorized  to  permit  When 
new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  imder  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  imtil  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 


authorization,  the  HSWA  applies  in 
authorized  States  in  the  interim. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Rhode  Island  if  final  RCRA 
authorization  is  granted.  To  the  extent 
the  authorized  State  program  is 
unaffected  by  the  HSWA,  the  State 
program  would  operate  in  lieu  of  the 
Federal  program.  Where  HSWA-related 
requirements  apply,  however,  EPA 
would  administer  and  enforce  them  in 
Rhode  Island  until  the  State  receives 
authorization  to  do  so.  Any  State 
requirement  that  is  more  stringent  than 
a  Federal  HSWA  provision  would  also 
remain  in  effect;  thus,  the  universe  of  the 
more  stringent  provisions  in  the  HSWA 
and  the  approved  State  program  would 
define  the  applicable  Subtitle  C 
requirement  in  Rhode  Island. 

"Today's  tentative  determination  does 
not  include  authorization  of  Rhode 
Island's  program  for  any  requirement 
implementing  HSWA.  Once  the  State  is 
authorized  to  implement  a  HSWA 
requirement  or  prohibition,  the  State 
program  in  that  area  will  operate  in  lieu 
of  the  Federal  provision.  Until  that  time 
the  State  may  assist  EPA's 
implementation  of  the  HSWA  under  a 
Cooperative  Agreement. 

EPA  has  published  a  Federal  Register 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  on  authorized  States.  That 
notice  was  pubUshed  at  50  FR  28702- 
28755.  July  15. 1985. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OBM)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 
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Authority:  This  notice  is  issued  under  the 
authority  of  Sectkms  2O0Z[al  9808,  and 
7004(b)  of  *e  Solid  WaM*  Diapmal  Act  at 
amended.  42  V&C  ««2(a).  aaas.  and  eB74(b). 

Dated:  Novemfaar  13, 1885. 
Paul  G.  Keough, 
Acting  Regional  AdmiaistnOor. 
[FR  Doc  85-28702  Filed  12-2-85;  8:45  am} 
aaiNM  COM  ua»><o-« 


DEPAflTyENT  OF  THE  HTFERiOR 

Bureau  of  Reclamation 

43CFRPart431 

General  Regolatione  for  Power 
Geoerotton,  Operation,  Haintenance, 
and  Reptacement  at  the  Boulder 
Canyon  Project 

AQENCV:  Department  of  the  Interior. 
Bnreau  of  Reckmation. 
action:  Notice  of  Intent  to  Propose 
Rulemaking. 

summary:  The  Bureau  of  Reclamation 
(Reclamation)  is  proposing  a  new  rule 
under  43  CFR  Part  431,  for  General 
Regulations  for  Power  Generation. 
Operation.  Maintenance  and 
Replacement  at  the  Boulder  Canyon 
Project  (General  Regulations)  defining 
the  procedures  to  be  used  in  the 
generation  of  power  from  the  Boulder 
Canyon  Project  (Project).  The  rules  are 
being  developed  primarily  for  the 
purpose  of  replacing  those  portions  of 
the  "General  Regulations  for  Lease  of 
Power"  dated  April  25, 1930,  and  the 
"General  Regulations  for  Generation 
and  Sale  of  Power  in  Accordance  with 
the  Boulder  Canyon  Project  Adjustment 
Act"  approved  and  promulgated  on  May 
20. 1941  (1941  General  Regulations), 
which  are  under  the  jurisdiction  of  the 
Secretary  of  the  Interior,  and  which  will 
terminate  on  May  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  McCullough,  Regional  Supervisor 
of  Power,  Bureau  of  Reclamation,  P.O. 
Box  427,  Boulder  City,  Nevada  89005, 
(702)  293-8411. 
SUPPLEMENTARY  INFORMATION:  The 

Project  Act  provides  for  the  construction 
of  works  for  the  protection  and 
development  of  the  Colorado  River 
Basin  and  for  other  purposes.  Section  5 
of  the  Project  Act  addresses  the 
Secretary  of  the  Interior's  authority, 
under  such  regulations  as  he  may 
prescribe,  to  contract  for  the  generation 
and  delivery  qf  electrical  energy  upon 
charges  that  will  provide  sufiRcient 
revenue  that  will  cover  all  expenses  of 
operation  and  maintenance  and 
repayment  of  all  amounts  advanced 
from  the  Treasury  with  interest  for  the 


Boulder  Canyon  Project  Sect^m  9  of  the 
Adjustment  Act  provides  for  the 
operation  and  maintenance,  and  the 
making  of  replacements,  however 
necessitated,  of  the  Hoover  Powerplant 
by  the  United  States,  either  directly,  or 
through  such  agent  or  agents  as  the 
Secretary  of  the  Interior  may  designate. 

The  Project  Adjustment  Act  furUier 
defined  the  Secretary  of  the  Interior's 
authority  to  promulgate  the  charges  or 
the  basis  of  computation  thereof,  for 
electrical  energy  generated  at  Hoover 
Dam.  In  accordance  with  this  authority, 
the  Secretary  of  the  Interior  approved 
and  promulgated  the  1941  General 
Regtilations.  Iliose  General  Regulations 
provide  for  the  basis  of  con^iutation  of 
the  charges  for  electrical  energy 
generated  at  Hoover  Dam  through  May 
31. 1987. 

The  Department  of  fiiergy 
Organization  Act  of  1977  transferred  flie 
responsibilHy  for  the  power  marketing 
and  transmission  functions  of  tiie 
Boulder  Canyon  Project  from 
Redamation  to  the  Western  Area  Power 
Administration.  The  power  generation, 
operation,  raaintensnce,  and 
reptacement  responsibilities  of  the 
Project  remained  with  Reclamation. 
General  Regulations  for  Ae  Charges  for 
the  Sale  of  Power  from  the  Boulder 
Canyon  Project  will  be  the  subject  of  a 
separate  rulemaking  by  the  Secretary  of 
Energy,  acting  through  the 
Adsahiistrator  of  the  Western  Area 
Power  Administration  under  10  CFR 
Part  904. 

The  proposed  Regulations, 
promulgated  pursuant  to  section  8  of  the 
Adjustment  Act,  will  define  the 
procedures  to  be  used  in  providing 
contractors  with  cost  data  and  power 
generation  data  associated  with  the 
operation  of  the  Boulder  Canyon  Project. 

Dated:  ^fovember  28. 1985. 
Clifford  I.  Barrett. 
Acting  Commiasioner. 
[FR  Doc.  85-28682  Filed  12-2-85;  8:45  am] 

BtLLmO  CODE  4310-0»-«l 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  38  and  151 
[CGD  85-061] 

Intervals  for  Required  Internal 
Examinatlen  and  Hydrostatic  Testing 
of  Pressure  Vees^  Type  Cargo  Tanks 
on  Barges 

agency:  Coast  Guard,  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 


;  The  Coast  Guard  is 
coBsidering  amenrting  the  regulations 
t^t  govern  interaal  inqiectioa  and 
hydrostatic  test  intervals  for  pressure 
vessel  cargo  tanks  on  barges  that 
transport  liquefied  gaseous  cargoes  and 
Grade  A  flanunabls  Uquids  at  ambient 
temperatures.  In  response  to  industry 
requests,  the  Coast  Guard  is  currently 
studying  the  effects  of  extending  the 
intervals  between  internal  examinations 
and  hydrostatic  tests  of  these  tanks,  and 
investigatiii^  acceptsbie  alternatives  to 
hydrostatic  testing  of  these  tanks.  This 
advuice  notice  soBcits  infomation  that 
the  Coast  Guard  believes  wiB  be  helpful 
in  formulating  any  future  proposed 
rulemaking. 

dates:  Comments  must  be  received  on 
or  before  March  3, 1986. 

ADDRESSES:  Cbmments  should  be 
submitted  to  Commandant  (G-CMC/ 
TP24).  U.&  Coest  Guard  Headquarters, 
Washington,  DC  20693.  Comments  will 
be  available  for  inspection  or  copying  at 
the  Marine  Safety  Council  (G-CMC/ 
TP24).  Room  2418.  2100  2nd  Street  SW.. 
Washington  DC  (202-42fr-1477). 
between  7-.30  a  jn.  and  4:00  pjn.^  Monday 
thieugh  Friday,  except  fisderal  holidays. 

FOR  FURTHBI  INFORMATION  CONTACT 
Lieutenant  Paul  C  Potvin  (G-MVI-2/ 
TP14),  OfRce  of  Merchant  Marine  Safety 
(G-MVI-2),  telephone  202-42ft-4431. 
Normal  working  hours  are  between  7:30 
a.Ri.  and  4.-00  p.m.,  Monday  through 
Friclay  except  federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

public  is  invited  to  participate  In  the 
earliest  stage  of  this  contemplated 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Comments  should 
include  the  name  and  address  of  the 
commenter,  identify  this  Advance 
Notice  (CGD  85-061)  and  the  specific 
issues  of  this  Advance  Notice  to  which 
the  comment  applies,  and  the  reason  for 
each  comment 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  further  rulemaking 
action  is  taken.  No  public  meeting  is 
planned  but  one  may  be  held  at  a  time 
and  place  to  be  set  in  a  later  notice  in 
the  Federal  Regnter  if  requested  in 
writing  by  interested  persons  raising 
genuine  issues  and  the  Coast  Gu£u*d 
determines  that  the  opportuntiy  to  make 
oral  presentations  will  aid  in  developing 
specific  proposals. 

If  an  acknowledgment  is  desired,  a 
stamped,  self-addressed  post  card 
should  be  enclosed. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Lieutenant 
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Manager,  Office 
Safety  and  Mr.  S. 
OfficeofChief 


Paul  C  Potvin. 
of  Merchant 
Co%.  Project 
CotaaeL 

IXscussion 

46  U.&C  3703  rclquires  the  Secretary 
of  lYansportation  jo  prescribe 
regulation*  for,  buj  not  limited  to.  the 
design,  construction,  alteration,  repair, 
and  maintenance  of  vessels  that  carry 
oil  or  hazardous  mpteiials  in  bulk  as 
cargo  or  cargo  residue,  which  may  be 
necessary  for  increased  protection 
against  haxards  to  life  and  property  and 
for  enhanced  protcfrtioa  of  the  marine 
environment  Coast  Guard  regulations  in 
46  CFR  Parts  38  ai^  151  require  that 
most  bulk  liquefieq  gases  which  are 
flammable  or  have' other  dangerous 
characteristics  be  shipped  in  pressure 
vessel  type  cargo  t^nks. 

These  regulation^  contain  detailed 
design  and  construMion  standards  that 
correlate  to  the  nature  of  the  caiga 
They  are  also  specify  the  intervals  for 
internal  examinatif  ns.  usually  from  2  to 
6  years.  These  regi^ti<HU  were 
established  in  the  «ud-19e0s  to  ensure 
that  pressure  vessel  cargo  tanks  which 
carry  liquefied  flammable  gases  or  other 
gaseous  hazardous  materials  were 
suitable  for  the  saf^  transportation  of 
these  products  by  Water.  These 
requirements  were  loriginally  developed 
throu^  consultaticm  with 
knowledgeable  persons  in  the  industry, 
primarily  the  Chemical  Transportation 
Industry  Advismy  Committee  and 
through  the  rulema  dng  process.  Since 
1974.  the  Towing  Ir  dustry  Advisory 
Committee  (now  cs  Ued  the  Towing 
Safety  Advisoiy  C<  mmittee)  has 
requested  diat  the  I  ]oast  Guard 
reexamine  the  reqiarements  for  internal 
examination  and  hydrostatic  testing.  In 
resp<Mue,  a  project  was  initiated  in  1975 
(CGD  75-116)  but  dbta  collected  at  that 
time  was  inconclusive.  Over  the  last  10 
years,  die  Coast  Gdard  has  received 
requests  from  industry  for  extensions  of 
the  internal  inspecQon  interval  on  the 
basis  that  internal  kispections  of 
pressure  vessel  tanM  have  uncovered 
negligible  corrosioii  Some  requests  have 
been  granted  and  the  condition  of  these 
tanks  has  been  documented  by 
inspection  reports. 

A  hydrostatic  teat  of  1.5  the  nnnflmiim 
allowable  working  pressure  (MAWP)  is 
presently  required  hi  addition  to  the 
internal  inspection  for  tanks  which  carry 
certain  especially  faiazardous  cargoes 
(e.g.  chlorine,  ethyl^e  oxide  .  .  .  ).  For 
other  tanks,  a  hydr08tatic  test  is  only 
required  when  deeihed  necessary  by  the 
Marine  Inspector.  I-  ydrostatic  testing, 
while  a  proven  mee  ns  of  determining 
die  structural  integi  ity  of  a  tank,  poses 


an  economic  burden  oa  the  barge 
(q;>erator.  The  water  used  in  die  test  or 
ite  residue  can  react  with  some  products 
and  cause  accelerated  corrosion  or 
product  contamination. 

Contaminadon  of  smne  cargoes  can 
cause  chemical  reactions  which  can 
lead  to  dangerous  conditions,  including 
an  explosion.  Purging  the  residual  water 
vapor  from  the  tank  is  both  expensive 
and  time  consuming.  In  order  to  address 
these  problems,  alternative  cost 
effective  and  reliable  means  of  verifying 
the  continued  integerity  of  cargo  tank 
will  be  investigated  to  detennine  if  there 
are  means  of  examination  capable  of 
detecting  any  defects  which  could  cause 
the  tank  to  fail  in  service. 

The  following  issues  concerning 
pressure  vessel  cargo  tanks  were 
developed  by  the  Coast  Guard  to  assist 
it  in  formulating  any  pn^Msed  changes. 
Interested  parties  should  not  feel 
constrained  by  the  issues  presented 
below. 

1.  Coast  Guard  regulations  require 
that  these  tanks  be  internally  examined 
at  intervals  which  vary  bom  2  to  8 
yean.  Standards  for  the  trucking  and 
railroad  chemical  transportation 
industry  vary  widely.  In  view  of  the 
safety  and  pollution  mandates  of  46  USC 
3703,  what  intervals  are  appropriate  for 
internal  inspections? 

2.  What  problems  are  typically 
encountered  with  pressure  vessel  cargo 
tanks  in  service?  What  failure  modes 
are  anticipated?  What  are  the  typical 
results  and  associated  costs  of  such 
failures  when  they  do  occur?  Have  any 
pressure  vessel  type  cargo  tanks  on 
railcars  ever  failed  in  service?  What 
were  the  circumstances  and  apparent 
causes  of  these  failures?  Are  &ere  any 
cases  where  a  pressure  vessel  passed  a 
pressure  test  and  then  subsequenUy 
failed  in  service?  If  so,  what  were  die 
circumstances? 

3.  Should  the  Coast  Guard  increase 
the  frequency  of  inspections  as  a 
pressure  vessel  ages? 

4.  Tanks  which  carry  certain  cargoes 
are  required  to  be  hydrostatically  tested 
at  intervtds  of  2  or  4  yars.  (e.g.  ethylene 
oxide  and  propylene  oxide  4  years, 
chlorine  and  sulfur  dioxide  2  years).  Are 
these  intervals  appropriate?  If  not,  why 
not? 

5.  What  alternative  methods  of  non- 
destructive examination  should  be 
allowed  by  regulation?  What  are  the 
incremental  costs  associated  with  each 
method?  What  associated  advantages  or 
disadvantages  are  realized? 

6.  How  well  could  non-destructive 
examination  methods  such  as  ultrasonic, 
magnetic  particle,  wet  fluorescent 
magnetic  particle,  liquid  dye  penetrant. 
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acoustic  emission  testing  and  weld 
radiograi^  be  expected  to  detect 
deflects  which  may  subsequendy  cause 
catastrophic  failure  of  the  tank  in 
service? 

7.  Are  there  any  industry  standards  in 
addition  to  those  of  the  American 
Society  for  Nondestructive  Testing 
wdiich  could  be  used  to  realize  the 
maximum  benefit  bxtm  various  non- 
destructive examination  metibodsT 

8.  What  is  die  nonnal  service  life  for 
pressure  vessel  cargo  tanks  in  baige 
service?  What  is  the  normal  aovioe  life 
for  pressure  vessel  cargo  tanks  in  rail 
service?  In  highway  service?  What 
increased  maintenance  and  inflection  is 
considered  prudent  near  the  end  of 
diese  service  Uves? 

9.  What  type  of  maintenance/ 
inspection  program  exists  for  {measure 
vessels  in  oil  refineries  or  chemical 
process  industries? 

10.  Shorter  reinspection  intervals  were 
established  in  current  regulations  for 
barges  carrying  alkylene  oxides  to 
ensure  the  tank  internals  remained 
substantially  tree  of  rust,  which  can 
catalyze  a  dangerous  polymerization 
reaction.  Are  there  any  alternative 
methods  which  could,be  used  to 
ascertain  die  deaniness  of  the  tank 
surface?  Where  have  these  mediods 
been  used?  What  were  the  results?       • . 

11.  Compliance  with  the  ASME 
pressure  vessel  code  establishes  a       ^' 
minimum  level  of  safety.  The  use  of 
better  grades  of  material,  more 
sophisticated  design  analyses,  and  more 
extensive  non-destructive  testing  during 
the  design  and  construction  phase  for 
presstue  vessel  cargo  tanks  would  likely 
have  a  direct  influence  on  the  frequency 
of  periodic  inspection  and  testing. 
Would  an  approach  of  this  nature  help 
resolve  some  of  the  operational 
problems  associated  with  current 
inspection  and  testing  requirements? 
Which  associated  design  and 
construction  practices  would  satisfy  this 
approach? 

12.  What  should  be  used  as 
acceptance  criteria  for  non-destructive 
examination  results?  Would  it  be 
practical  to  require  fitness  for  purpose 
calculations  using  the  principles  of 
fracture  mechanics  as  acceptance 
criteria? 

This  is  not  intended  to  be  an  all 
inclusive  list  of  issues  and  should  not 
limit  any  response.  Interested  persons 
are  invited  to  submit  information  on  any 
of  the  issues  raised  or  all  of  these  isues.'^ 
All  comments  will  be  considered  before 
further  action  is  taken. 
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List  of  Subjects 

46CFRPart3S  ?  -:■•-.    ,   v    -^    ...^ 

Cargo  vessels;  Hazardous  materials 
transportation,  Marine  safety,  Natitral 
gas.  .  -   *  ' 

48  CFR  Part  151  '/.  *  !^\,^'y  _ 

Hazardous  materials  transportatfon. 
Marine  safety.  Flammable  material. 
Tank  vessels,  Barges.  . 

W.|.E(;ker, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Merchant  Marine  Safety. 

[FR  Doc.  85-28713  Filed  12-2-85;  8:48  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  SS-SSS;  RM-4940 

FM  Broadcast  Station  hi  Kingman,  AZ 

aQENCY:  Federal  Conmiunications 

Commission. 

action:  Proposed  nde. 

summary:  Action  taken  herein  proposes 
the  sul»titution  of  Class  Cl  FM  Channel 
260  for  Channel  261A  at  Kingman, 
Arizona,  and  modification  of  the  Class 
A  license  of  Station  KGMN  (FM)  in 
response  to  a  petition  filed  by  New 
West  Broadcasting  System.  Inc.  The 
proposed  allotment  could  provide  a 
third  wide  coverage  area  FM  station  at 
Kingman. 

DATES:  Comments  must  be  filed  on  or 
before  January  21, 1986,  and  reply 
comments  on  or  before  February  5, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  ]oyner,  Mass  Media  Bureau 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continoefl  to  read: 

Authority:  Sections  4  and  303,  46  Stat.  1066, 
as  amended.  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082.  as  amended,  1083,  at 
amended.  47  U.S.C.  301,  303.  307.  Other 
statutory  and  executive  order  provisioiM 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  S  73.202(b]. 
table  of  allotments,  FM  broadcast  stations. 
(Kingman,  Arizona);  MM  Docket  No.  8S-35S, 
RM-4948. 

Adopted;  November  15, 19M. 


Released:  November  27, 1965. 

By  the  Chief.  Poficy  and  Rules  Division: 

1.  Before  the  Commission  for 
consideration  is  a  petition  for  rule 
making  filed  by  New  West  Broadcasting 
Systems,  Inc.  ("Petitioner" ),  licensee  of 
FM  Station  KGMN  (FM)  (Cbaanel  261A). 
Kingman.  Arizona,  seeking  the 
substitution  of  Channel  20QC1  for 
Qtannel  261A.  and  modification  of  its 
license  to  specify  c^eration  of  the  Class 
Cl  channel. 

2.  In  justification  ol  its  proposal, 
petitioner  states  that  the  requested 
substitution  and  modification  will 
enable  it  ta  compete  more  effectiv^y 
with  two  other  Class  C  channels  in  the 
community  that  are  soon  to  become 
operational,  and  to  provide  an 
additional  wide  area-coverage  signal  to 
residents  of  the  Kingman  area. 

3.  We  believe  the  proposal  warrants 
consideration  in  view  of  the  expressed 
desire  for  a  wide  area  coverage  FM 
station  to  serve  the  public  needs  and 
interests.  A  staff  engineering  study 
reveals  that  the  proposed  allotment  of 
Channel  260C1  can  be  made  at  the 
present  reference  site  of  Station  KGMN 
(FM)  consistent  with  the  minimum 
distance  separation  requirements  of 

S  73.207  of  the  Commission's  Rules. 

4.  In  view  of  the  foregoing,  we  will 
propose  to  modify  the  license  of  Station 
KGMN  (FM)  as  requested.  Mindful  of 
the  Commission's  modification  i>ohcy, 
petitioner  advises  that  should  another 
interest  in  the  proposed  allotment  be 
expressed,  several  other  Class  Cl 
channels  are  available  to  Kingman  to 
accommodate  such  interest.*  See, 
Modification  ofFM  and  TV  Station 
Licenses.  gSF.C.C.  2d 916  (1984).* 

5.  Since  Kingman  is  located  within  320 
kilometers  (199  miles)  of  the  common 
U.S.-Mexico  border,  the  Commission 
must  obtain  concurrence  of  the  Mexican 
government  in  the  proposal 

6.  Accordingly,  we  consider  it 
appropriate  to  elicit  comments  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments,  {  73.202(b)  of  the 
Commission's  Rules,  as  follows: 


'  HoMniui.  ■  staff  engiiwering  study  reveah  that 
the  chaaoela  migsested  by  petitioner  conflict  with 
several  pending  rulemaking  proposals.  Therefore, 
we  ha»e  determined  that  Channel  229C1  can  be 
allotted  to  Kingman  conaistenf  with  the  minimuin 
distance  teparatioB  requiremeB^s  erf  (  73.207(b)  of 
the  Commission's  Rules,  provided  the  transmitter  ir 
sited  approximately  18.8  kilometers  northeast  of  the 
community  to  avoid  short  spaciag  to  Class  B  Station 
KCHV  (FM)  (Channel  229),  Coachella.  California. 

*  Interested  parties  tbouM  consider  the  pendency 
of  the  Commiaaioo's  rulemaking  proposal  (Dkt  B&- 
313),  released  October  24. 1985,  to  amend  {  1.420(g) 
of  the  Commission's  Rules,  insofar  as  adjacent 
channei  modification  requests  are  concerned.  As 
prayased,  it  is  not  aecesaaiy  to  demonstralc  the 
availability  of  aoothei  aqtiivalent  ebannal  to  satisfy 
other  interests. 


Kingman.  AZ.. 


OwMsiMo. 


234,  SeiA.  and 
2S0. 


2M.  2eoci. 

290. 


7.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showmgs  required,  cut-off  fM>ocedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  contmuing  interest  is 
retjuired  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

8.  Interested  parties  may  file 
comments  on  or  before  January  21. 1986, 
and  reply  comments  on  or  before 
February  5, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procediu^s.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  coimsel  or 
consultant,  as  follows:  David  M. 
HiBsaker.  Esq.,  Putbrese  and  Himsaker, 
McLean  House,  Suite  100.  6600 
Fleetwood  Road,  P.O.  Box  539,  McLean. 
VA  22101  (counsel  for  petitioner). 

9.  The  Commission  has  determined 
that  tfie  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.^2(b).  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  48  FR  11549, 
published  February  9, 1981. 

10.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  considers  ti<m  or  court 
re'view,  aM  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending'rule  making, 
other  flian  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  tlie  Commission.  Any  reply 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  preseatation  and  shall  not 
be  coDsideied  in  the  proceeding. 
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Federal  Communicatiobi  CommiMioa. 

CkMleeSckalt.  I 

Chief,  Policy  caxl  Rulet  viviahn.  Maaa  Media 

Bureau. 

Appandix 

1.  Pursuant  to  authbrity  found  in 
sections  4(i).  5(c)(1).  )03  (g)  and  (r),  and 
307(b)  of  die  Communications  Act  of 
1934.  as  amended  an4  SS  0.01. 0.Z04(b) 
and  0.283  of  the  Comjnission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  S  73.202(|>)  of  the 
Commission's  Rules  fnd  Regulations,  as 
set  forth  in  the  Notiok  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  propoaBi(s)  dicussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  ^xpected  to  answer 
whatever  questions  ^  presented  in 
initial  comments.  Th^  proponent  of  a 
proposed  allotment  i4  also  expected  to 
file  comments  even  il  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  aj  station  promptly. 
Failure  to  file  may  le^d  to  denial  of  the 
request  ] 

3.  Cut-off  Procedures.  The  following 
procedures  will  govetn  the 
consideration  of  filings  in  this 
I»oceeding. 

(a)  Counterproposj^  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  o^mments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  hot  be  considered 
if  advanced  in  reply  Qomments.  (See 

§  1.42a(d)  of  the  Comkission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposaUs)  in  this  Nctice.  they  will  be 
considered  as  commc  nts  in  the 
proceeding,  and  Publ  c  Notice  to  this 
effect  will  be  given  ai  i  long  as  they  are 
filed  before  the  date  |or  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  n^t  be  considered  in 
connection  with  the  decision  in  this 
docket  I 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  thai  was  requested  for 
any  of  the  communiti^  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  Applicable 
procedures  set  out  injS  S  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interest^  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attache^  AU  submissions 
by  parties  to  this  proceeding  or  persons 


UMI 


acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shaU  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M.  Street 
NW..  Washington.  DC. 

[FR  Doc.  85-28717  FUed  12-2-85:  8:45  am] 
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47CFRPart73 

[MM  Docket  Na  85-350;  FCC  85-609] 

Equal  EmploynMnt  Opportunity  In  tlw 
Broadcast  Radio  and  Talavision 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  Notice  proposes  changes 
in  the  Commission's  rules  and 
regulations  regarding  equal  employment 
opportunities  in  the  broadcasting 
industry.  This  action  is  taken  to  address 
concerns  raised  by  the  Office  of 
Management  and  Budget  in  its  review  of 
the  Commission's  broadcast  EEO 
reporting  requirements. 
date:  Comments  are  due  January  2, 
1986,  and  replies  are  due  January  17, 
1986. 

ADORESS:  Federal  Communications 
Commission  Washington.  DC  20554. 
RM  FURTHER  INFORMATION  CONTACT: 
Alan  Stillwell  or  Marcia  Glauberman. 
Mass  Media  Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION: 

list  of  Subjects  in  47  CFR  Part  73 

Television.  AM  Radio,  FM  Radio, 
Equal  employment  opportunity. 

The  collection  of  information 
requirement  contained  in  this  proposed 
rule  making  has  been  submitted  to  0MB 
for  review  imder  section  3504(h)  of  the 
Paperwork  Reduction  Act  Persons 


wishing  to  comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Information  and  Regiilatory  Affairs,        ; 
Office  of  Management  and  Budget 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  Federal  Communications 
Commission. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of  amendment  of  Part  73  of 
the  Commission's  rules  concerning  equal 
employment  opportimity  in  the  Broadcast 
Radio  and  Television  Services:  MM  Docket 
No.85-35a 

Adopted:  November  14, 1985. 
Released:  November  28, 1985. 

By  the  Commission:  Commissioner  Patrick 
concurring  and  issuing  a  statement 

Introduction 

1.  By  this  Notice  of  Proposed  Rule 
Making  (Notice)  the  Commission  is 
proposing  to  amend  its  rules  and 
procedures  regarding  equal 
opportunities  for  employment  in  the 
broadcast  industry.  In  particular,  the 
Commission  is  proposing  new  equal 
employment  opportunity  (EEO) 
reporting  requirements.  The  Conunission 
believes  that  these  new  procedures  will 
be  less  burdensome  for  broadcasters 
and  at  the  same  time  will  provide  the 
Commission  with  sufficient  information 
to  evaluate  broadcasters'  EEO  efforts. 

Background 

2.  The  Commission's  rules  currently 
require  all  licensees  of  broadcast 
stations  to  afford  equal  opportimity  in 
employment.*  Further,  the  rules  prohibit 
discrimination  in  employment  on  the 
basis  of  race,  color,  religion,  national 
origin,  or  sex.  In  addition,  the  rules 
require  each  station  to  establish, 
maintain  and  carry  out  a  positive 
continuing  program  of  specific  practices 
designed  to  assure  equal  opportimity  in 
every  aspect  of  station  employment     -" .. 
policy  and  practice. 

3.  "The  Commission's  rules  also  require 
the  filing  of  certain  information  in  orider 
that  we  may  determine  that 
broadcasters  are  complying  with  our 
EEO  rules.  Broadcasters  are  required  to 
submit  a  description  of  certain  aspects 
of  their  EEO  program  on  FCC  Form  396- 
A,  the  5-point  Model  EEO  Program 
report,  as  part  of  their  application  for  a 
license  for  a  new  station  or  their  request 
for  assignment  of  the  Ucense  of  an 
existing  station.  This  report  provides 
guidance  concerning  certain  policies  and 
practices  that  should  be  included  in  a 
station's  EEO  program.  As  part  of  their 


>  The  broadcast  EEO  rules  are  set  forth  in 
i  73.2080  of  the  Commission'i  rules,  47  CFR  Section 
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licenge  renewal  application,  licensees 
are  also  requiredio  file  FCC  Form  396. 
the  10-point  Model  EEO  Program  report. 
The  10-point  EEO  report  requests 
additional  information  concerning  the 
station's  activities  during  the  license 
term  under  its  EEO  program.  The 
Commission  ako  requires  broadcast 
stations  to  file  an  Annual  Employment 
Report,  FCC  Form  395,-and  to  report  on 
the  status  of  any  EEO  complaints. 

4.  Under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Office  of  Management  and  Budget 
(OMB)  must  review  all  reporting 
requirements  established  by  federal 
agencies.*  The  purpose  of  this  review  is 
to  determine  "whether  the  collection  of 
the  information  by  an  agency  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility  for  the  agency."* 

5.  Chi  August  28, 1961.  OMB 
disapproved  the  use  of  the 
Commission's  EEO  program  forms,  and 
their  associated  guidelines  for  program 
preparation,  for  routine  collection  of 
information  concerning  compHance  bom 
braodcast  stations.  In  taking  this  action, 
OMB  stated  that  "such  [data]  cc^ection 
would  only  be  appropriate  when  a 
station  appears  to  be  engaging  in 
discriminatory  practices,  as  determined 
from  analyses  based  upon  data 
submitted  on  the  annual  [Form]  395 
report."  OMB,  however,  has  granted  a 
series  of  extensions  to  permit  continued 
use  of  the  5-point  and  10-point  EEO 
program  forms  and  their  associated 
guidelines. 

Discussion 

6.  In  view  of  OMB's  actions,  we 
believe  it  is  appropriate  at  this  time  to 
review  and  revise  our  broadcast  EEO 
reporting  procedures.  We  intend  to 
develop  new  EEO  reporting  procedures 
that  will  address  OMB's  concerns  and 
will  provide  sufficient  information  for 
our  monitoring  activities.  In  taking  this 
action,  we  note  that  the  Commission 
recently  established  new  EEO  reporting 
requirements  for  cable  systems.*  We 
believe  that  certain  of  the  EEO 
procedures  adopted  for  cable  television 
may  be  suitable  for  broadcast  EEO 
reporting  and  that  this  model  would  also 
generally  meet  the  concerns  raised  by 
OMB.  fai  particular,  we  beUeve  it  is 
desirable  to  revise  our  EEO  reporting 


*^  See  44  V.S.C.  35m  etteq. 

•44U.S.C.3S04(c)(2) 

*  See  Report  and  Order  in  MM  Docket  No.  86-61 
(Cable  Report  and  Order],  adopted  September  18. 
1985.  FCC  85-511.  In  the  Cable  Report  and  Oedet. 
the  Commission  amended  Its  cable  rules  to 
implement  the  EEO  provisions  of  the  Cable 
Communications  Policy  Act  of  1984  (Cabls  Act). 


aikd  monitoring  procedures  to  emphasize 
that  we  are  primarily  concerned  with  a 
licensee's  overall  EEO  efforts  rather 
than  simply  the  numerical  composition 
of  its  woridorce. 

7.  The  Conunission  recognizes  that  a 
number  of  issues  remain  imresolved  in 
the  existing  broadcast  EEO  proceecUng 
in  Dock^  No.  21474.*  However,  we 
believe  that  die  issues  and 
considerations  addressed  in  this  Notice 
generally  supercede  those  of  our 
existing  broadcast  EEO  proceeding. 
Therefore,  in  a  separate  action  today  we 
are  adopting  a  Memorandum  Opinion 
and  Ckder  to  terminate  the  proceeding 
in  Docket  No.  21474.*  Any  issues  in 
Docket  No.  21474  not  otherwise 
subsumed  or  rendered  moot  by  the 
issues  raised  in  this  new  proceeding  will 
be  considered  herein  as  appropriate. 

Broadcast  EEO  Program  Report 

8.  As  discussed  above,  broadcasters 
currently  are  required  to  submit  EEO 
program  information  when  applying  for 
a  station  license  and  requesting  renewal 
of  a  hcense.  This  program  information 
currently  includes  both  general  policies 
and  practices  and  information 
describing  specific  activities  in 
furtbo-ance  of  a  station's  EEO  program. 
After  consideration  of  the  nature  of 
these  requirements  and  OMB's  action 
with  regard  to  the  10-point  program 
report  form,  we  now  believe  that  the 
guidelines  relating  to  EEO  policies  and 
practices  contained  on  the  5-point  and 
10-point  program  reporting  forms  should 
be  reflected  in  our  rules.  We  also 
believe  that  the  EEO  reporting 
requirements  should  be  modified  so  as 
to  address  OMB's  concerns  while  still 
permitting  the  Commission  to  perform 
its  regulatory  responsibilities.'' 

9.  We  are,  therefore,  proposing  to 
incorporate  into  our  rules  genertd 
guidelines  concerning  EEO  policies  and 
practices  aS  the  type  that  are  now. 
contained  in  the  program  report  forms. 
The  Commission's  rules  would  be 
amended  to  include  general  EEO  policy 
requirements  and  suggestions  for 
specific  practices  to  ensure  compliance 
with  such  pohcies.*  A  broadcaster's 


»  See  ThM Report  and  Order  in  Docket  No. 
21474,  4fl  FR  35094  (1981). 

•  See  Memorandum  Opinion  and  Order  in  Docket 
No.  21474.  November  14, 1985,  FCC  8S-    . 

''  This  approach  is  similar  to  approach  taken  with 
regard  to  the  cable  EEO  requirements.  We  note  in 
die  Cable  Act  the  Omgress  instructed  that  the  cable 
EEO  program  requirements  be  made  part  of 
Coraraissioa's  rules.  See.  47  U.S.C  B34(d). 

*  The  proposed  rule  rlwgws  are  set  forth  in 
Appendix  A. 


basic  EEO  requirements  and  obligations 
would  reiBain  essentially  the  same,  but 
the  reporting  burdens  associated  with 
these  reqidreiBents  would  be  refbcused 
to  pnyvide  ^formation  that  reflects  more 
closely  the  licensee's  overaD  EEO 
efforts,  fe  view  of  this  proposal,  we 
believe  that  the  5-point  program  report 
form  can  be  ehnunated  and  the 
reporting  requirements  of  the  lO-point 
program  report  can  be  made 
significantly  less  burdensome.* 

10.  In  place  of  the  existing  10-point 
program  form,  we  are  proposing  a  new 
Broadcast  EEO  Program  Report  form 
consisting  of  four  parts.'"  llie  first  part 
would  be  a  schedule  of  questions 
concerning  the  station's  activities  under 
the  EEO  program  requirements.  These 
questions  would  be  similar  to  the 
questions  included  on  the  annual  cable 
EEO  report  and  would  require  a  "yes"  at 
"no"  answer.  Licensees  would  be  asked 
to  provide  explanations  of  any  negative 
responses. 

11.  The  second  part  of  the  new 
program  report  form  would  request  brief 
descriptions  of  the  duties  and 
responsibilities  of  employees  in  certain 
job  categories.  This  information  would 
be  used  to  ensure  that  employees  were 
classified  correctly  on  the  annual 
employment  report  In  general,  we  plan 
to  ask  for  three  job  descriptions  fi-om  job 
categories  we  would  select  based  on  ihe 
station's  annaal  employment  report  or 
on  a  randoifl  basis.  Comments  on  this 
approach  are  requested.  In  particular, 
we  request  comment  on  whether  this 
mforraation  should  be  a  standard  part  of 
the  renewal  EEO  filing  or  should  be 
obtained  from  a  random  sample  of 
renewal  applicants.  Another  approach 
would  be  to  require  this  information 
only  from  larger  stations,  e.g.,  those  with 
50  or  more  employees. 

12.  The  third  part  would  request 
descriptive  responses  to  questions 
(generally,  three  such  questions  would 
be  asked]  concerning  the  licensee's  EEO 
practices.  The  last  part  of  the  form 
would  consist  of  labor  force  data.  We 
intend  to  supply  labor  force  information 
for  die  MSA  or  ctranty  in  which  the 
station  is  located.  However,  we  would 
also  permit  hcenseea  to  submit  alternate 
labor  force  figures  accompanied  by  an 


*  The  b-^tiaA  propam  report  eoosists  primarily  of 
guideline*  Mlat^  I*  seneral  EEO  policies  and 
practice*  lint  the  faeoMfcaater  mnet  imfbametA  to 
comply  with  oar  EEO  requifeaeBta.  Uader  the 
appaoach  propoaed  herein,  these  general  EEO 
policies  and  practices  would  be  iocotporstcd  into 
the  ConoBiaaiaa's  rules  and  reporting  would  be 
limited  to  infonnatioD  draBrihing  a  Ucensee's 
specific  EEO  efiorts. 

■* Th«  prapoaed  new  Form  396  Broadcast  BBO 
Proyam  Beport  i*  shown  ia  An>en(hx  B. 
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appropriate  explanation.* '  The  new 
Form  396  would  also  inform  licensees 
that  they  could  sabmit  any  other 
additional  infom^tion  that  they  believe 
might  be  useful  t(i  the  Commission  in 
evaluating  their  8EO  efforts.  For 
example,  such  additional  information 
might  include  detailed  analyses  or 
statements  concefning  the  relationships 
between  the  number  of  minority  and 
female  workers  e^nployed  and  the 
number  of  minorities  and  females  in  the 
available  labor  f(|rce  with  the 
background,  skilly,  or  experience 
appropriate  to  thi  relevant  job 
categories.  I 

13.  We  believe  that  this  report  would 
provide  the  Comqiission  with  sufficient 
and  appropriate  data  to  evaluate 
whether  a  broadcaster  was  making 
satisfactory  efforis  to  comply  with  our 
EEO  requirements.  >*  While  this 
proposal  does  noj  fully  comport  with 
OMB's  position  tQat  the  Commission 
should  only  collect  EEO  program 
information  when  a  station's 
employment  proBie  suggests  that  the 
station  may  be  eqgaging  in 
discriminatory  practices,  we 
nonetheless  beUeve  that  this 
information  is  neoessaiy  to  carry  out  our 
regulatory  obligations  in  this  area. 
Based  on  our  experience,  we  believe 
that  workforce  dajta  alone  are 
inappropriate  for  iise  as  the  sole 
indicator  of  a  station's  compUance  with 
the  EEO  rules.  Fuithermore.  we  are 
concerned  that  aq  evaluation  process 
that  relied  solely  <>n  employment  data 
would  overemphalBize  the  statistical 
description  of  a  sbtion's  workforce.  The 
Commission's  principal  concern  in  this 
area  is  that  broadcasters  make  good 
faith  efforts  to  hirt  and  promote  in  a 
non-discriminator^  manner,  not  whether 
a  station  employiaent  profile  meets 
some  arbitrary  percentage  standards. 

14.  To  avoid  thdse  problems,  we 
intend  to  continua  to  base  our  • 


"  For  example,  altetiiative  data  might  be 
appropriate  where  (1)  Qie  dUJance  of  the  ttation 
from  areas  of  minority  concentration  in  the  MSA  ia 
great;  (2)  commuting  frim  those  areas  to  the  station 
is  difficult  (sach  difficdties  may  be  based  on 
distance  but  may  be  b«Md  on  other  factors  such  as 
tack  of  public  transpor^tion):  or  (3)  recruitment 
efforts  directed  at  the  MSA  minority  labor  force 
have  been  fruitless.  Sej  also  Cable  Report  and 
Order,  at  para.  51. 

'•  We  recognize  thatlthe  UA  Court  of  Appeals  in 
Bilingual  Bicultural  Ccplilion.  etc.  r.  FCC  595  F.  2d 
ttZl  (D.C  Cir.  1978)  loo|ed  favorably  upon  the 
Commission's  steps  to  i>btain  more  detailed 
information  about  minority  recruitment  hiring, 
training  and  promotion,  While  we  believe  that  our 
new  reporting  requirentents  will  provide  sufficient 
information  in  most  ca4es,  we  plan  to  ask 
broadcasters  to  provide  additional  information 
whenever  we  deem  it  necessary.  As  an  alternative 
to  this  approach,  we  reouest  comment  on  the 
poasibility  of  requiring  licensees  to  submit  hiring 
and  promotion  dista  as  bart  of  the  new  Form  396, 
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evaluations  on  indicators  of  a  stations 
overall  efforts  to  comply  with  the  EEO 
rules.*'  We  believe  that  program 
information  is  an  essential  component  of 
the  description  of  a  station's  EEO 
efforts.  Comments  are  requested  on  the 
above  proposals  for  modifying  our 
broadcast  EEO  rules  and  program 
information  reporting  requirements. 
Interested  parties  also  are  invited  to 
submit  alternate  proposals  or 
modifications  to  the  Commission's        / 
proposals. 

Annual  EEO  Filing  Requirements 

15.  As  indicated  above,  broadcast 
licensees  currently  must  also  file  an 
"annual  employment  report"  on  Form 
395.**  This  report  requests  the  number 
of  employees  by  sex  and  race/national 
origin  in  each  of  nine  job  categories.  The 
form  provides  for  separate  reporting  of 
data  for  full-time  and  part-time 
employees.  The  Commission  requires  all 
stations  with  five  or  more  full-time 
employees  to  complete  all  sections  of 
Form  395  (e.g.  to  submit  employment 
information).  Stations  with  fewer  than 
five  full-time  employees  are  only 
required  to  complete  the  identification 
section  of  the  form. 

16.  We  beheve  that  it  is  appropriate  to 
consider  certain  changes  in  the  annual 
broadcast  employment  reporting 
requirements.  In  this  respect,  we  believe 
it  would  be  beneficial  to  conform  the 
broadcast  annual  report  form  to  the 
reporting  format  used  by  the  Equal 
Employment  Opportimity  Commission 
(EEOC)  on  its  Form  EEO-1.  We  note 
that  OMB  suggested  this  approach  in 
addressing  the  Commission's  annual 
EEO  report  for  cable  television  systems 
in  MM  Docket  No.  85-61."  Under  this 


••  Our  evaluation  of  a  licensee's  EEO  efforts 
would  be  based  on  the  information  submitted  on 
new  Broadcast  EEO  Program  Report  form,  the 
annual  employment  reports,  any  adjudicated 
findings  of  discrimination,  and  any  further 
information  that  we  might  obtain  through 
investigative  requests  or  that  the  station  might 
choose  to  provide.  While  we  propose  to  continue  to 
use  our  EEO  guidelines  in  the  evaluation  process, 
they  will  be  used  solely  for  the  administrative 
purpose  of  identifying  stations  whose  EEO  efforts 
might  require  further  review. 

■*  Under  the  current  broadcast  EEO 
requirements,  licensees  are  required  to  submit 
employment  data  for  stations  and  headquarters 
units.  Our  examination  of  our  evaluation  procedure 
indicates  that  EEO  performance  determinations  are 
based  primarily  on  the  station  reports  and  that 
headquarters  data  are  seldom  considered  in  our 
monitoring  of  this  area.  We  invite  interested  parties 
to  comment  on  whether  we  should  continue  to 
require  annual  reports  from  headquarters  or  other 
regional  and  national  offices  of  broadcast  licensees. 

'*  See  OMffs  comments  in  MM  Docket  No.  8^-01. 


proposal,  the  new  reporting  format 
would  continue  to  identify  the  number 
of  employees  by  race/national  origin 
and  sex  in  the  same  nine  job  categories 
as  the  current  broadcast  annual 
employment  report.  However,  these  data 
would  be  arranged  in  a  slightly  different 
manner.  In  addition,  full-time  and  part- 
time  employees  would  be  combined  in 
the  same  table  rather  than  reported 
separately. 

17.  We  believe  that  such  a  reporting 
change  would  to  some  extent  lessen  the 
reporting  burden  for  licensees  and  that 
it  would  not  adversely  impact  our  EEO 
monitoring  activities.  This  proposal  also 
would  eliminate  duplication  of 
preparation  effort  for  stations  that  must 
also  file  with  the  EEOC.  Those  stations 
would  be  permitted  to  file  a  copy  of 
their  EEO-1  form  as  an  attachment  to 
the  annual  employment  report.  In 
considering  these  changes  in  the  annual 
reporting  procedures,  we  are  attentive  to 
the  fact  that  there  are  certain 
differences  in  the  distribution  of  full- 
time  and  part-time  employment  between 
cable  systems  and  broadcast  stations. 
Accordingly,  while  we  are  proposing  to 
amend  the  annual  employment  report 
(Form  395)  to  conform  with  the  EEO-1 
format  and  to  incorporate  these  changes 
in  a  new  Form  395B,**  we  request      .,  - 
comments  on  this  proposal  and.  in 
particular,  on  whether  it  is  useful  to 
continue  to  collect  separate  data  for  full- 
and  part-time  employees  from 
broadcasters.*^  \ 

Conclusion 

18.  We  believe  the  proposals 
described  in  this  Notice  address  OMB's 
concerns  with  respect  to  the 
Commission's  EEO  reporting 
requirements.  We  also  believe  that  these 
proposals  would  provide  the 
Commission  with  sufficient  information 
to  evaluate  a  broadcast  licensee's 
efforts  to  comply  with  the  EEO 
requirements  and  would  minimize  the 
reporting  and  administrative  burden  of 
these  requirements  for  both  the 
broadcaster  and  the  Commission. 
During  the  course  of  this  proceeding  and 
pending  the  adoption  of  final  rules  in  the 
broadcast  EEO  matter,  licensees  are 


'*  The  proposed  FCC  Form  395B  report  is  shown 
in  Appendix  C.  Form  395  would  continue  to  be  used 
in  certain  common  carrier  services. 

"  We  also  note  that  as  a  procedural  matter  cable 
entities  with  fewer  than  six  full-Ume  employees  are 
not  required  to  submit  annual  employment  reports. 
See  Cable  Report  and  Order,  at  paras.  27  and  2& 
Based  on  administrative  ease  and  consistency,  we 
are  proposing  that  the  filing  requirement  threshold 
for  broadcasters  be  changed  from  five  to  six  full- 
time  employees  to  coincide  with  the  cable  EEO 
reporting  requirements.  We  request  comment  on 
this  proposal. 
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advised  that  we  will  continue  to  rely  on 
the  existing  EEO  reporting  requirements 
and  monitoring  procedures. 

Regulatory  Flexibility  Act  Initial 
Analysis 

19.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commission 
finds: 

I.  Reason  for  action.  This  action  is 
being  taken  in  response  to  OMB's 
review  of  our  broadcast  EEO  reporting 
requirements. 

n.  Objectives.  This  proceeding  is 
intended  to  address  the  concerns  raised 
by  OMB  in  its  disapproval  of  the  use  of 
the  Commission's  5-point  and  10-point 
EEO  program  reports  for  routine  data 
collection.  This  proceeding  also  seeks  to 
reduce  the  admbiistrative  burden  of  the 
Commission's  broadcast  EEO  reporting 
requirements. 

ni.  Legal  basis.  Authority  for  action  as 
proposed  in  this  rule  making  proceeding 
is  provided  in  sections  4(i)  and  303  of 
the  Communications  Act  of  1934,  as 
amended. 

IV.  Description,  potential  impact  and 
number  of  small  entities  affected.  Under 
the  Conunission's  proposals,  most 
broadcast  stations  would  continue  to 
file  a  modified  Annual  Employment 
Report  (FCC  Form  395).  The  revised 
reort  would  eliminate  the  need  for  those 
stations  that  are  also  required  to  file 
EEO^l  reports  to  prepare  a  separate 
employment  summary  for  the 
Commission.  In  addition,  the  threshold 
for  filing  EEO  reports  is  proposed  to  be 
increased  fit>m  five  to  six  full-time 
employees.  This  would  eliminate  a  filing 
requirement  for  approximately  one 
percent  of  the  broadcast  licensees.  We 
also  propose  to  eliminate  the  10-point 
EEO  program  report  that  is  filed  by  all 
licensees  with  their  renewal  application, 
and  the  5-point  EEO  program  report  that 
is  filed  by  applicants  for  construction 
permits  or  assignment  of  license.  The  10- 
point  EEO  program  report  would  be 
replaced  with  a  new  Broadcast  EEO 
Program  Report  that  would  be  filed  by 
stations  with  six  or  more  employees  in 
the  year  of  their  license  renewal.  The 
proposed  action  would  affect 
approximately  11,000  broadcast  stations. 

V.  Recording,  record  keeing  and  other 
compliance  requirements.  Under  the 
Commission's  proposals,  licensees 
would  continue  to  file  an  annual 
emplojrment  report  and  would  file  the 
new  Broadcast  EEO  Program  Report 
with  their  license  renewal  application. 
There  would  be  no  change  in  recording, 
record  keeping,  or  other  compliance 
requirements. 

VI.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 


Vn.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives.  None. 

20.  Written  comments  are  requested 
on  the  initial  regulatory  flexibility 
analysis.  These  comments  must  be  filed 
in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of 
this  Notice,  but  they  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibiUty  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  initicd  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  003(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  90-354,  94 
Stat  1164,  50  U.S.C.  601  et  seq.)  (1982). 

21.  For  the  purposes  of  this  non- 
restricted  notice  and  comment  rule 
making  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
contacts  are  permitted  fitim  the  time  the 
Commission  adopts  a  Notice  of 
Proposed  Rule  Making  imtil  the  time  a 
public  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting  or  until  a  final  Order  disposing 
of  the  matter  is  adopted  by  the 
Commission,  whichever  is  earlier.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  Commissioner  or 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  nimiiber  the  proceeding  to  which 
it  related.  See  generally,  $  1.1231  of  the 
Commission's  Rules.  47  CFR  1.1231. 

22.  This  Notice  of  Proposed  Rule 
Making  is  issued  pursuant  to  authority 
contained  in  Sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  Interested  peirties  may  file 
comments  on  or  before  January  2. 1986, 
and  reply  comments  on  or  before 


January  17, 1966.  All  relevant  and  timely 
comments  filed  in  response  to  this 
Notice  will  be  considered  by  the 
Commission.  In  accordance  with  the 
provisions  of  Section  1.419  of  the 
Commission  Rules,  an  original  and  five 
copies  of  all  comments,  replies,  briefo 
and  other  documents  filed  in  this 
proceeding  shall  be  furnished  the 
Commission.  Further,  members  of  the 
general  public  who  wish  to  participate 
informally  in  the  proceeding  may  submit 
one  copy  of  their  comments,  specifying 
the  docket  number  in  the  heading.  In 
reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
the  fact  of  the  Commission's  reliance  on 
such  information  is  noted  in  the  Report 
and  Order. 

23.  All  filings  made  in  this  proceeding 
will  be  available  for  examination  by 
interested  parties  during  regular 
business  hotuv  in  the  Commission's 
Public  Reference  Room  at  its 
headquarters,  1919  M  Street.  Northwest. 
Washington.  DC. 

24.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  die 
Paperwoik  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
requirements  or  burdens  upon  the 
public.  Implementation  of  any  new  or 
modified  requirement  or  burden  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act 

25.  For  further  information  concerning 
this  proceeding,  contact  Alan  StillweU. 
Policy  and  Rules  Division.  Mass  Media 
Bureau.  (202)  632-6302. 

Federal  Communicatioiu  Commission. 

William ).  Tricarioo, 

Secretary. 

^pendixA 
PART73-{AyENDED] 

47  CFR  Part  73  is  amended  as  follows: 
1.  The  authority  citation  for  Part  73 
would  continue  to  read  as  follows: 

Authority:  47  U.S.C  154  and  303. 

2. 47  CFR  73J2080  would  be  revised  to 
read  as  follows: 

1 73.2060    EqimI  MnptoymMit 
opportunHiM. 

(a)  General  EEO  policy.  Equal 
opportunity  in  employment  shall  be 
afforded  by  all  licensees  or  permittees 
of  commercially  or  noncommercially 
operated  AM,  FM,  TV,  or  international 
broadcast  stations  (as  defined  in  this 


BEST  COPY  AVAILABLE 
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part)  to  all  qualified  pienons,  and  no 
person  ahall  be  disci^ininated  against  in 
employment  by  such  Itations  because  of 
race,  color,  religion,  national  origin,  or 
sex.  J 

(b)  EEO  program,  ^ch  broadcast 
station  shall  establislt  maintain,  and 
carry  out  a  positive  continuing  program 
of  specific  practices  designed  to  ensure 
equal  opp(»tunity  in  overy  aspect  of 
station  employment  p  >licy  and  practice. 
Under  the  terms  of  its  program.  ■  station 


(1)  Define  the  respo  isibility  of  each 
level  of  management  lo  ensure  a 
positive  application  and  vigorous 
enforcement  of  its  policy  of  equal 
opportunity,  and  establish  a  procedure 
to  review  and  control  managerial  and 
sapervisory  performaace; 

(2)  Inform  its  employees  and 
recc^puzed  employee  organizations  of 
the  positive  equal  emf  loyment 
opportimity  policy  ani  program  and 
enlist  their  cooperaticvi; 

(3)  Communicate  ita  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to 
sources  of  qualified  applicants  without 
regard  to  race,  color,  aeligion,  national 
origin,  or  sex,  and  solidt  their 
recruitment  assistanc<  \  on  a  continuing 
basis; 

(4)  Conduct  a  contii  uing  program  to 
exclude  all  imlawful  forms  of  prejudice 
or  discrimination  bas^  upon  race, 
color,  religion,  nation^  origin,  or  sex 
fit>m  its  personnel  policies  and  practices 
and  working  conditioils;  and 

(5)  Conduct  a  continuing  review  of  job 
structure  and  employoient  practices  and 
adopt  positive  recruititient.  training,  job 
design,  and  other  measures  needed  to 
ensure  genuine  equality  of  opportunity 
to  participate  fully  in  ill  organizational 
units,  occupations,  ana  levels  of 
responsibility. 

(c)  EEO  program  requirements.  A 
broadcast  station's  eqiial  employment 
opportimity  program  should  reasonably 
address  itself  to  the  soecific  areas  set 
forth  below,  to  the  exxnt  possible,  and 
to  the  extent  that  they  are  appropriate  in 
terms  of  the  station's  9ize,  location,  etc.: 

(1]  Disseminate  its  equal  opportunity 
program  to  job  applic^ts,  employees, 
and  those  with  whom  tt  regularly  does 
business.  For  examplei  this  requirement 
may  be  met  by:  I 

(i]  Posting  notices  iri  the  station's 
office  and  other  places  of  employment, 
informing  employees,  and  applicants  for 
employment,  of  Uieir  equal  employment 
opportunity  rights,  and  their  right  to 
notify  the  Equal  Employment 
Opportunity  Commission,  the  Federal 
Communications  Comthission,  or  other 
.appropriate  agency,  if  they  believe  they 
have  been  discriminate  against  Where 


a  significant  percentage  of  employees, 
employment  appUcants,  or  residents  of  a 
station's  community  of  a  license  or 
metropolitan  statistical  area  (MSA)  are 
Hispanic  such  notices  should  be  posted 
in  Spanish  and  English.  Similar  use 
should  be  made  of  other  languages  in 
such  posted  equal  employment 
opportimity  notices,  where  appropriate; 

(ii)  Placing  a  notice  in  bold  type  on  the 
employment  application  infonning 
prospective  employees  that 
discrimination  because  of  race,  color, 
religion,  national  origin,  or  sex  is 
prohibited  and  that  ttiey  may  notify  the 
Equal  Employment  Opportunity 
Commission,  the  Federal 
Communications  Commission,  or  other 
appropriate  agency  if  they  believe  Uiey 
have  been  discriminated  against; 

(iii)  Seeking  the  cooperation  of  labor 
unions,  if  represented  at  the  station,  in 
the  implementation  of  its  EEO  program 
and  the  inclusion  of  nondiscrimination 
provisions  in  union  contracts: 

(iv)  Utilizing  media  for  recruitment 
purposes  in  a  manner  that  will  contain 
no  indication,  either  explicit  or  implicit, 
of  a  preference  for  one  sex  over  another 
and  that  will  reach  minorities  and 
women. 

(2)  Use  minorify  organizations, 
organizationB  for  women,  media, 
educational  institutions,  and  other 
potential  sources  of  minorify  and  female 
applicants,  to  supply  referrals  whenever 
job  vacancies  are  available  in  its 
operation.  For  example,  this  requirement 
may  be  met  by: 

(i)  Placing  employment 
advertisements  in  media  that  have 
significant  circulation  among  minorify- 
group  people  in  the  recruiting  area; 

(ii)  Recruiting  through  schools  and 
colleges,  including  those  located  in  the 
station's  local  area,  with  significant 
minorify-group  enrollments; 

(iii)  Maintaining  systematic  contacts, 
both  orally  and  in  writing,  with  minorify 
and  himian  relations  organizations, 
leaders,  and  spokesmen  and 
spokeswomen  to  encourage  referral  of 
qualified  minorify  or  femal  applicants; 

(iv)  Enouraging  current  employees  to 
refer  minorify  or  female  applicants; 

(v)  Making  known  to  the  appropriate 
recruitment  sources  in  the  employer's 
immediate  area  that  qualified  minorify 
members  and  females  are  being  sought 
for  consideration  whenever  you  hire  and 
that  all  candidates  will  be  considered  on 
a  nondiscriminatory  basis. 

(3)  Evaluate  its  employment  profile 
and  job  turnover  against  the  availabilify 
of  minorities  and  women  in  its  service 
area.  For  example,  this  requirement  may 
be  met  by: 


(i)  Comparing  the  composition  of  tiie 
relevant  labor  area  with  die  composition 
of  the  station's  employees; 

(ii)  Comparing,  within  each  job 
category  of  the  station,  the  people 
available  for  such  positions; 

(iii)  Where  there  is 
underrepresentation  of  either  minorities    . 
and/or  women,  examining  the 
company's  personnel  policies  and 
practices  to  assure  that  they  do  not 
inadvertentfy  screen  out  an^  prote<^d   . 
group  and  take  appropriate  action  where 
necessary. 

Note,— These  data  are  generally  available 
on  a  metropolitan  statistical  area  (MSA)  or 
county  basis. 

(4)  Undertake  to  offer  promotions  of 
minorities  and  women  in  a 
nondiscriminatory  fashion  to  positions 
of  greater  responsibilify.  For  example, 
this  requirement  may  be  met  by: 

(i)  Instructing  tiiose  who  make 
decisions  on  placement  and  promotion 
that  minorify  employees  and  females  are 
to  be  considered  without  discrimination, 
and  that  job  areas  in  which  there  is  little 
or  no  minorify  or  female  representation 
should  be  reviewed  to  determine 
whether  this  results  from  discrimination; 

(ii)  Giving  minorify  groups  and  female 
employees  equal  opportunify  for 
positions  which  lead  to  higher  positions. 
Inquiring  as  to  the  interest  and  skills  of 
all  lower  paid  employees  with  respect  to 
any  of  the  higher  paid  positions, 
followed  by  assistance,  counselling,  and    ^ 
effective  measures  to  enable  employees 
with  interest  and  potential  to  qualify 
themselves  for  such  positions; 

(iii)  Providing  opportunify  to  perform 
overtime  work  on  a  basis  that  does  not 
discriminate  against  qualified  minorify 
group  or  female  employees. 

(5)  Analyze  its  efforts  to  recruit,  hire, 
promote,  and  use  the  services  of 
minorities  and  women  and  explain  any 
difficulties  encountered  in  implementing     , 
its  equal  employment  opportimify 
program.  For  example,  this  requirement 
may  be  met  by: 

(i)  Avoiding  use  of  selection 
teclmiques  or  tests  that  have  the  effect 
of  discriminating  against  qualified 
minorify  groups  or  females; 

(ii)  Reviewing  seniorify  practices  to 
ensure  that  such  practices  are 
nondiscriminatory; 

(iii)  Examining  rates  of  pay  and  fiinge 
benefits  for  employees  having  the  same 
duties,  and  eliminating  any  inequities 
based  upon  race  or  sex  discrimination. 

Note. — ^Appendices  B  and  C  will  not  be 
shown  in  die  Code  of  Federal  Regulations. 

Appendix  B 

(For  FCC  Use  Only) 
Code  No. 
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FCC  Fonn  396    Broadcast  EBO  Program 
Report  198- 

A.  Name  of  Licensee  or  Permittee: 

B.  Address: 


Type  of  Broadcast  Station  (Check  one)— 
Commercial  Broadcast  Stations 

I  JAM 

[  IFM 

[  ]  Combined  AM  ft  FM 

(  ]  FM  Affiliated  With  AM  in  Same  Area 

[  JTV  ;  i, 

[  ]  International 

Noncommercial  Broadcast  Station 

I    ]  Educational  Radio 

[    ]  Educational  TV  ' 

Part  I:  EEO  Policy  and  Program  ■  .■: 
Requirements 

Check  yes  or  no  to  each  of  the  following 
questions.  Attach  an  explanation  of  any  no 
response. 


Yes 


No 


(    )         (    ) 


(    )         (    ) 


(    )         (    ) 


(    )         (    ) 


1.  Do  you  disseminate  your 
EEO  program  to  job  appli- 
cants, employees,  and 
those  with  whom  you  reg- 
ularly do  business? 

2.  Do  you  contact  minority 
organizations,  women's 
organizations,  media,  edu- 
cational institutions,  and 
other  potential  sources  of 
minority  and  female  appli- 
cants for  referrals  when- 
ever fob  vacancies  are 
available  in  your  organi- 
zation? 

3.  Do  you  evaluate  your  em- 
ployment profile  and  job 
tumovec^  against  the  avail- 
abiUty  of  minorities  and 
women  in  the  licensed 
service  area? 

4.  To  the  extent  possible,  do 
you  undertake  to  offer 
promotions  to  positions  of 
greater  responsibility  to 
minorities  and  women  in 
a  nondiscriminatory 
manner? 


Yes        No 
(    }         (    ) 


[    )         (    ) 


(    )         (    ) 


(    )         (    ) 


5.  Do  you  analyze  the  re- 
sults of  your  efforts  to  re- 
cruit hire,  promote,  and 
use  the  services  of  minori- 
ties and  women  and  use 
these  results  to  evaluate 
and  improve  your  EEO 
program? 

8.  Do  you  define  the  respon- 
sibility of  each  level  of 
management  to  ensure  a 
positive  application  and 
vigorous  enforcement  of 
its  poUcy  of  equal  employ- 
ment opportunity  and 
maintain  a  procedure  to 
review  and  control  mana- 
gerial and  supervisory 
performance? 

7.  Do  you  conduct  a  continu- 
ing program  to  exclude 
every  form  of  prejudice  or 
discrimination  based  upon 
race,  color,  religion,  na- 
tional origin,  or  sex  from 
your  personnel  policies 
and  practices  and  working 
conditions? 

8.  Do  you  conduct  a  continu- 
ing review  of  job  structure 
and  employment  practices 
and  maintain  positive  re- 
cruitment training,  job 
design,  and  other  meas- 
ures needed  to  ensure 
genuine  equality  of  oppor- 
tunity to  participate  hilly 
in  all  organizational  units, 
occupations,  and  levels  of 
responsibility? 


Part  II:  Employee  fob  Descriptions 

Give  brief  job  descriptions  for  employees 
in  the  job  categories  specified  below,  llie 
number  in  parentheses  ( ]  indicates  the 
number  of  different  job  descriptions  that  are 
to  be  submitted  for  each  category.  If  no 
female  or  minorities  are  employed  in  the 
specified  job  category,  choose  another  job 
category  and  indicate  this  on  the  form.  Job 
descriptions  should  include  the  position  title 
and  a  brief  description  of  the  major  duties 
and  responsibilities  of  the  individual(s)  in  the 
position.  In  addition,  the  number  of 
individuals  currently  employed  under  the 
position  title  and  a  breakdown  of  these 
employees  by  sex  and  minority/national 
origin  should  be  included. 
1.  (    )  Officials  and  managers 


2.  (  )  Professionals 

3.  (  )  Technicians 

4.  (  )  Sales  workers 

6.  (  )  Office  and  clerical 

8.  (  )  Craft  workers  (skilled) 

7.  (  )  Operatives  (semi-skilled) 

8.  (  )  Laborers  (unskilled) 

9.  (  )  Service  workers 
Oth^r  instructions: 

Part  III:  Inquiries  Concerning  EEO  Program 
and  Practices 

Submit  responses  to  the  inquiries  indicated 
by  an  "X".  Responses  should  be  brief,  but 
must  provide  sufficient  infonnaticn  to 
describe  the  employment  unit's  activity  and 
efforts  in  the  area  of  inquiry. 

1.  (  )  Describe  your  efforts  to  disseminate 
your  equal  employment  opportunity  program 
to  job  applicants,  employees,  and  those  with 
whom  you  regularly  do  business. 

2.  (    )  Name  the  minority  organizations, 
organizations  for  women,  media,  educational 
institutions,  and  other  recruitment  sources 
used  to  attract  minority  and  female 
applicants  whenever  job  vacancies  become 
available.  ^ 

3.  (    ]  Re^rt  the  findings  of  your 
evaluation  of  the  station's  employment 
profile  and  job  turnover  against  Uie 
availability  of  minorities  and  women  4n  the 
relevant  labor  maiket 

4.  (    )  Explain  your  efforts  to  promote 
minorities  and  women  in  a  nondiscriminatory 
manner  to  positions  of  greater  responsibility. 

5.  (    )  Report  the  findings  of  your  analysis 
of  efforts  to  recnit.  hire,  promote,  and  use  the 
services  of  minority  and  female 
entrepreneurs  and  explain  any  difficulties 
encountered  in  implementing  your  EEO 
program. 

6.  (    ]  Describe  the  responsibiUty  of  each 
level  of  the  station's  management  with 
respect  to  appHcation  and  enforcement  of 
your  EEO  policy  and  explain  the  procedure 
for  review  and  control  of  managerial  and 
supervisory  performance. 

7.  (    )  Describe  the  elements  of  your 
program  to  exclude  prejudice  or 
discrimination  based  upon  race,  color, 
religion,  national  origin,  or  sex  from  your 
station's  personnel  policies  and  practices  and 
working  conditions. 

8.  (    ]  Describe  the  manner  in  which  you 
conduct  a  continuing  review  of  the  station's 
job  structure  and  employment  practices  and 
the  positive  recruitment,  training,  job  design, 
and  other  measures  adopted  to  ensure 
genuine  equality  of  opportunity  to  participate 
fully  in  all  organizational  units,  occupations, 
and  levels  of  responsibility. 

9.  (    )  Other  inquiries: 

HUMQ  COM  cria-oi-M 


PART  IV   AVAILABLE  LABOR  FORCE  AND  OCCUPATIONAL  AVAILABILITY  DATA 


FCC  SUPPLIED  LABOR  FORCE  DATA 


SOURCE: 


(   >  nSA 
(   >  COUNTY 


i  JOB  CATEOORIES  1  WoMit  t  Black.  IHiBpanic  1  Aaian  eri  AMrican: 
>  1  1  <Net  i  1  Pacific  1  Indian.  1 
i  1  IHitMnlc)!  Ilslantfvr  1  Alaskan  i 
1  1  t  1  1  1  Nativa  1 
i  11  1  It  t 
i  i  (A)  i  (B)  i  (C)  1  (0)  i  (E>  i 
t                                       1                 i                      1                     i                      1                      1 

11.  Official*  !■  1  1  1  1  i  t 
i  Hanagar*  11  1  i  '  1  1 
t                                       1                 1                     1                     t                      1                      i 

12.  Profa««ianal«  1  i  i  1  t  i 
i  i  i  i  1  i  i 
i  1  i  III  i 
i                                       1                 1                     1                     1                     t                     i 

!3.  Tachnician*  II  1  i  |  t 
>  1  i  1  t  1  i 
i  1  i  1  1  t  1 
1                                         1                  1                       1                       i                       t                       1 

14.  Salas  workars  11  t  1  I  { 
i  i  1  1  1  :  1 
i                                         II                      1                      1                      1                       1 

1                     r         t           III            i 

19.  Office  and  1  1  '  t  i  1  '  | 
1  clarical  >  >  1  1  i  t 
1  1  i  III  1 
1                                         II                       1                       t                  .    r                      i 

16.  Craft  workar*  t  i  I  |  t  ] 
S  (Skillad)  t  1  1  1  t  1 
>                                         SI                       1                       II                       t 

i                                         -11                             t                             1                             1                             1 

17.  Oparativac  II  1  i  i  t 
1  <Saaii-skillad>  II  I  |  i  t 
•  i  i  1  1  1  t 
i                                         11                       t                       1                       1                       i 

18.  Laborara  1  |  t  |  j  | 
1  (Unskillad)  1  1  t  i  t  i 
>  1  1  1  t  t  1 
'                                         i                  :                       1                       1                       i                       1 

19.  Sarvica  t  t  t  i  i  '  1 
i  Workars  i  1  1  >  i  1 
i                                       1                 t                      1                     i                      t                      t 

110.  TOTM.  lit  1  1  1 
i  1  1  1  1  t  1 
«                                         1                  1                       1                       I                       1                       : 

NOTE:   COLUMNS  B  THRU  E  SHOULD  INCLUDE  BOTH  HALES  AND  FEMM-ES 
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BROADCASTER  SUPPLIlED  LABOR  FORCE  DATA 
(ATTACH  EXPLANATION! 
SOURCE:    (   )  HSA 

(   >  COUNTY 

(   >  OTHER 


1  JOB  CATEGORIES  1  Uaaan  1  .  Black  IHlspanic  1  Aaian  arl  ^yMricani 
i  .11  (Na«  t  1  Pacific  1  Indian.  1 
1  1  IHiManicli  llslandar  lAlaakan  1 
1  t  1  1  1  1  Nativa  1 
1                     '                1*^              1                    1                    i                    1                    1 

1                                         1      (A)      1         (B>         1      (C)           1      (D)           i         (E>         1 

il.  Officials  ii  1  1  1  1  1  1 
1     Hanagara                i                1                    i  '                  1             •       1                    1 

13.    Prafaaaianals    i                 1                     1                     1                     1                     1 

13.    Tacbnician*        It                     i                     1                     1                     i 

14.    Salas  «Nirkars   II                    i                    t                     1                    1 

19.  Offica  and  i  1  i  1  1  i 
1        clarical               II                      1                     1                     1                     1 

16.  Craft  warkar*  1  1  1  II  1 
1        (Skillad)             1                 1                      ^                     1                     1                     1 

17.  Oparativas  II  t  1  t  1 
t      (Sa«i-skillad)    1                 1                      t                     1                     i                     1 

IB.  Labarars  11  t  -  1  1  > 
1         (Unskillad)         i                  1                       1                       1                       1                       1 

19.  Sarvica  II  i  1  I  1 
i       Uarkars                1                1                     1                    1                    1                     > 

110.    TOTAL                   II                     1                     II                     1 

t 


I 
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Part  V:  Additional  Information 

In  addition  to  the  responses  to  Parts  I 
through  rv,  hcensees  and  permittees  may 
also  voluntarily  provide  in  the  space 
provided  below  or  as  an  attachment  any 
supplemental  information  that  they  believe 
might  be  useful  in  evaluating  their  efforts  to 
comply  with  the  Commission's  EEO 
provisions.  There  is  no  requirement  to      '■ 
provide  additional  data  or  information,    j 

Section  VI    Certification  ' 

This  report  must  be  certified,  as  follows: 

A.  By  hcensee  or  permittee,  if  an 

'  individual.  f 

B.  By  a  partner,  if  a  partnership: 

C.  By  an  officer,  if  a  corporation  or       | 
association;  or  -    .-  . 

D.  By  an  attorney  of  the  licensee  or       ! 
permittee,  in  case  of  physical  disability  or 
absence  from  the  United  States  of  the 
licensee  or  permittee. 

Willful  false  statements  made  on  this  form 
are  punishable  by  fine  or  imprisonment,  use 
Title  18  section  1001. 

I  certify  that  to  the  best  of  my  knowledge, 
information  and  belief,  all  statements 
contained  in  this  report  are  true  and  correct 

Signed • 

TiUe   — 

Date 


Name  of  Respondent ■ 

Telephone  No.  (include  area  code) 

FCC  Notice  to  Individndls  Reqidred  by  the 
Privacy  Act  and  the  Paperworic  Reduction 
Act 

The  solicitation  of  personal  information 
requested  in  this  application  is  authorized  by 
the  Communications  Act  of  1934,  as 


amended.  The  principal  purpose  for  which 
the  information  will  be  used  is  to  determine  if 
the  benefit  requested  is  consistent  with  the 
pablic  interest  The  staff,  consisting  yariously 
of  attorneys,  accountants,  engineers,  and 
application  examiners,  will  use  the 
information  to  determining  whether  the 
applicatioD  should  bt  granted,  denied, 
dismissed,  or  designated  for  hearing.  If  all  the 
information  requested  is  not  provided,  die 
apphcation  may  be  returned  without  action 
having  been  taken  upon  it  or  its  processing 
may  be  delayed  while  a  request  is  made  to 
provide  the  missing  informati(m.  Accordingly, 
every  effort  should  be  made  to  provide  all 
necessary  information.  Your  response  is 
required  to  obtain  the  requested  Authority. 

The  Foregoing  notice  is  required  by  the 
Privacy  Act  of  1974,  P.L  93-579,  December  31, 
1974,  S  U.S.C.  552a(e)(3)  and  the  Paperwork 
Reduction  Act  of  1980,  P.L  9&-511,  December 
11. 1980,  44  U.S.C.  3507. 

AppMidix  C 

(For  FCC  Use  Only) 
Code  No. 

FCC  Form  3958    Broadcast  Station  Annual 
Employment  Report  198- 

Sectionl 

A.  Name  of  Licensee  or  Permittee: 

B.  Address: 

Section  II    Type  of  Broadcast  Station  (Check 
one) — Commercial  Broadcast  Stations 
HAM 
UFM 


Combined  AM  &FM 

FM  Affiliated  with  AM  in  Same  Area 

TV 

International 

Noncommerical  Broadcast  Station 

[  ]  Educational  Radio 
[  ]  Educational  TV 

Section  ID 

A.  Type  of  Reporting  Units  Covered  in  This 

Report 
[  ]  Single  Station  Employment  Unit 
[  ]  Single  Employment  Unit  Consisting  of 

Two  or  More  Statioiu 

B.  Station  Information 


Call  letters 

Station  location 

^ 

Section  IV 

A.  Pay  Period  Covered  by  This  Report  (Date) 

B  Check  Applicable  Box 
(  ]  Fewer  Than  Six  FuU-Time  Employees 
During  the  Selected  Payroll  i^riod 
(Complete  Sections  I  to  IV  and 
Certification  Statement  and  Return  to 
FCC) 

[    ]  Six  or  More  FuU-Time  Employees 
During  Selected  Payroll  Period  (Complete 
Sections  I  to  IV  and  Certification 
Statement  and  Return  to  FCC) 

WLUNQ  CODE  S712-«1-« 


SECTION  V  EMPLOYEE  DATA 


rULL-TIHE  AND  PART-TIME  PAID  EHPLOVEE  PATA 


CD 

m 
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00 
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Section  VI    CertificatioD 

This  report  must  be  certified,  as  follows: 

A.  By  licensee  or  permittee,  if  an 
individual. 

B.  By  a  partner,  if  a  partnership: 
C  By  an  officer,  if  a  corporation  or 

association;  or 

D.  By  an  attorney  of  the  licensee  or 
permittee,  in  case  of  physical  disability  or 
absence  from  the  United  States  of  the 
licensee  or  permittee. 

Willful  false  statements  made  on  this  form 
are  punishable  by  fine  or  imprisonment,  use 
Title  18  section  1001. 

I  certify  that  to  the  best  of  my  knowledge, 
information  and  belief,  all  statements 
contained  in  this  report  are  true  and  COTrect 

Signed    — 

Title    

Date 


Name  of  Respondent 

Telephone  No.  (include  area  code) 

FCC  Noike  to  Individuais  Reqtnrfld  by  the 
Privacy  Act  and  the  Paperwork  ReductioD 
Act 

The  solicitation  of  personal  information 
requested  in  this  application  is  authorized  by 
the  Communications  Act  of  1934,  as 
amended.  The  principal  purpose  for  which 
the  information  will  be  used  is  to  determine  if 
the  benefit  requested  is  consistent  with  the 
public  interest.  The  staff,  consisting  yariously 
of  attorneys,  accountants,  engineers,  and 
application  examiners,  will  use  the 
information  to  determining  whether  the 
application  should  be  granted,  denied, 
dismissed,  or  designated  for  hearing.  If  all  the 
information  requested  is  not  provided,  the 
application  may  be  turned  without  action 
having  been  taken  upon  it  or  its  processing 
may  be  delayed  while  a  request  is  made  to 
provide  the  missing  information.  Accordingly, 
every  effort  should  be  made  to  provide  all 
necessary  information.  Your  response  is 
required  to  obtain  the  requested  Authority. 

The  Foregoing  notice  is  required  by  the 
Privacy  Act  of  1974,  P.L  93-579,  December  31, 
1974,  5  U.S.C.  552a(eK3)  and  the  Paperwork 
Reduction  Act  of  1980,  P.L  96-511,  December 
11, 1980,  44  U.S.C.  3507. 

Cmtcurring  Statement  of  Commissioner 
Dennis  R.  Patrick  .  ^, 

In  re:  Amendment  of  Part  73  of  the 
Commission's  Rules  Concerning  Equal 
Employment  Opportunity  in  the 
Broadcast  Radio  and  Television 
Services. 

I  agree  that  our  forms  and  evaluation 
process  should  be  reviewed,  but  I 
continue  to  be  concerned  about  the 
imdesired  effects  of  the  Commission's 
formal  incorporation  of  processing 
guidelines  into  our  EEO  evaluation 
process.  I  do  not,  however,  object  to  the 
use  of  processing  guidelines  for  internal 
administrative  pmrposea.  See  Separate 
Statement  of  Commissioner  Dennis  R. 
Patrick  Dissenting  in  Part,  Amendment 
of  the  Commission's  Rules  to  Implement 
the  Equal  Employment  Opportunity 
Provisions  of  the  Cable  Communication* 


Policy  Act  of  1984  (MM  Docket  No.  85- 
61). 

I  am  also  concvrring  with  this  Notice 
of  Proposed  Rulemaking  for  an 
additional  reason.  While  I  beUeve  that 
efforts,  rather  than  niunbers,  should  be 
the  focus  of  our  EEO  compliance 
program,  id^  the  data  we  collect  should 
be  as  accurate  as  possible.  I  am. 
therefore,  also  concerned  that  the 
proposal  to  permit  licensees  to  combine 
full-time  and  part-time  employees  in  the 
employee  data  section  of  FCC  Form 
395B  may  not  provide  the  Commission 
with  all  of  the  information  it  needs  to 
monitor  EEO  compliance.  Currently, 
licensees  are  required  to  report  full-time 
and  part-time  employees  on  a  separate 
basis.  Under  the  proposed  combined 
format,  a  licensee  could,  for  FCC 
reporting  3nd  compliance  pmposes, 
improve  its  minority  employee  profile 
overall  by  hiring  minorities -on  a  part- 
time  basis  only.  My  tentative  view  is 
that  reporting  full-time  and  part-time 
employees  on  a  separate  basis  will  give 
the  Commission  a  more  accurate  picture 
of  the  licensee's  hiring  practices. 

(FR  Doc.  86-28644  Filed  12-2-85;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  No.  PS-M,  Notice  1] 

Gas  Pipeline  Damage  Preventton 
Programs 

aoency:  Research  and  Special  Programs 

Administration  [RSPA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  delete 
the  rule  that  requires  gas  pipeline 
operators  to  respond  to  notices  of 
intended  excavation  in  areas  that  do  not 
contain  buried  gas  pipelines.  The 
current  rule  is  unduly  burdensome  and 
counterproductive  in  connection  with 
many  existing  damage  prevention 
programs.  The  proposed  rule  change 
should  encourage  greater  participation 
in  "one-call"  system  programs  and 
redoce  program  costs. 
DATE:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposal  by  February  3. 1988.  Late  filed 
comments  will  be  considered  to  the 
extent  practicable. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Cory,  (202)  42&-2082.  Copies  of 
the  proposal  and  documents  related 
thereto  may  be  obtained  from  the 


Dockets  Branch,  Room  8426,  Research 
and  Special  Programs  Administration, 
U.S.  I)epartment  of  Transportation,  400 
Seventfi  Street  SW.,  Washington,  D.C. 
20590,  (202)  426-3148. 

SUPPLEMENTARY  INFORMATION: 
Backgroimd 

Beginning  April  1, 1983,  operators  of 
gas  pipelines  were  required  to  conduct 
or  participate  in  damage  prevention . 
programs  to  reduce  the  risk  of 
excavation  damage  to  bimed  pipelines 
in  populated  areas  (47  FR  13818,  April  1, 
1982).  Section  ig2.614(b)  seU  forth  key 
elements  of  the  programs,  some  of  which 
are:  receiving  calls  about  pending 
excavations,  advising  callers  whether 
there  are  pipelines  in  the  areas  of 
excavation,  and  temporarily  marking 
any  pipelines  in  those  areas. 

To  publicize  the  program  and  provide 
a  means  for  receiving  notices  of  plaimed 
excavation,  most  gas  pipeline  operators 
participate  in  "one-call"  systems.  Most 
gas  distribution  operators  also  notify 
homeowners  within  their  service  area  of 
the  "one-call"  system  by  periodically 
including  with  gas  bills  the  telephone 
munber  to  be  called  before  digging. 
These  systems,  which  may  be  run  by 
govenmiental  or  private  entities, 
advertize  a  single  phone  number  for  all 
excavators  in  an  area  to  call  to  tell 
pipeline  and  other  underground  utility 
operators  of  the  time  and  place  of 
intended  excavations.  Information 
received  by  the  systems  is  then  relayed 
to  utiUty  operators. 

Problem 

When  a  "one-call"  system  receives  a 
call  from  someone  who  plans  to 
excavate,  maps  divided  into  grids  are 
used  to  identify  utihties  that  may  be 
affected  by  the  excavation.  Each 
operator  (rf  utilities  located  anywhere 
inside  a  grid  in  which  the  excavation 
will  occur  is  then  notified  of  the  call. 
Under  }  192.ei4(b)(4),  gas  pipehne 
operators  who  receive  such  notices  of 
intent  to  excavate  must  call  (or 
otherwise  actually  notify)  the  persons 
giving  notice  to  teD  them  whether  or  not 
a  pipelrae  is  located  in  the  area  of 
excavation  activity.  When  grid  sizes  are 
large,  operators  have  to  return  many 
calls  for  excavations  plarmed  inside  the 
grid  that  will  occtut  far  away  from  their 
pipelines.  Such  negative  caU-badcs  can 
take  the  foil  time  of  several  employees 
and  may  not  produce  safety  benefits. 

An  example  of  the  grid  size  problem  ia 
the  Miss  Dig  "one-caU"  system,  which 
covers  die  State  of  Michigan.  This 
system  was  existing  for  almost  10  years 
before  1 192.614  was  published  and  is 
generally  recognized  as  »»ffectrve.  The 
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smallest  geographical  area  in  which 
Miss  Dig's  compuier  can  identify 
operators  is  a  city;  incorporated  village, 
or  township  (generally  36  mi.^.  One 
operator  of  a  trantmisaion  line  in 
Michigan.  Consumers  Power  Company, 
recorded  the  instahces  of  excavation 
notices  requiring  negative  call-backs  for 
a  two-week  period  in  April  1963.  They 
ranged  from  a  loW  of  15  to  a  high  of  136 
daily  from  variou^  teletype  receiving 
stations.  | 

In  addition  to  the  grid  size  problem, 
the  negative  call-fajadc  feature  of 
i  192.614(b)(4)  hasj  had  other 
undesirable  consequences  in  connection 
with  "one-call"  syitems.  When  an 
excavator  receive^  a  call  frtnn  one,  but 
not  the  only,  gas  operator  in  an  area 
saying  it  has  no  pipelines  in  the  area, 
the  excavator  may)  erroneously  assume 
that  there  are  not  any  gas  pipelines  near 
the  excavation  sitf .  Also,  some 
operators  have  avoided  joining  "one- 
call"  systems  with  large  grid  sizes  and. 
instead,  chosen  to jconduct  independent 
programs.  While  independent  programs 
are  permissible,  R^PA  believes  damage 
prevention  programs  that  involve 
participation  in  "one-call"  systems  are 
preferable  in  most  cases. 

Diaf»ssk» 

The  purpose  of  i  squiring  operators  to 
contact  persons  wno  give  excavation 
notices  wu  stated  in  the  preamble  to 
the  final  rule:  ' 

[PJenona  planning  to  engage  in  excavation 
activities  should  be  tbid  before  such  activities 
begin  wtiether  tliere  are  pipelines  in  tlie-area 
and  if  so,  the  type  of  temporary  maricing  tliat 
is  to  be  provided  and  wtien  the  marldng  will 
be  completed.  Civing  out  tliis  information 
early  in  the  process  nould  deter  excavators 
from  forging  ahead  With  the  work  should  they 
feel  a  'one-call'  system  has  not  been 
responsive  to  their  c^lls.  (47  FR  13822) 

Thus,  the  theory  behind  { 192.614(b)(4) 
is  that  without  pre! 
communication  ban  operators, 
excavators  would  pe<»me  impatient  and 
begin  digging  befoie  any  pipelines  in  the 
area  are  marked,  ijhe  basis  for  this 
theory  lies  in  thos^  "one-call"  system 
recognized  as  successful  that  require  a 
definite  response  by  operators  to  each 
notice  of  intent  to  fxcavate.  Such 
response  help  previent  accidents  by 
beginning  preconsfeiiction 
communication  and  planning  between 
theparties  involved. 

The  benefit  of  e^rly  communication  is 
obvious  when  pipelines  are  in  the  area 
of  intended  excavdtion.  But.  if  none 
exist  in  those  areas,  is  pre-excavation 
communication  bejween  excavator  and 
operator  still  of  vajue?  The  only 
apparent  benefit  tq  giving  negative 
responses  is  to  kee|>  excavatora 


interested  in  the  programs,  lest  they  dig 
quickly  or  fail  to  call  on  the  next 
occasion  when  pipelines  may  be  in  the 
area  of  excavation.  This  effect  is 
unlikely,  however,  because  each  of  the 
"One-call"  systems  in  the  U.S.  specified 
a  time  frame  (usually  1-3  days)  within 
which  participants  must  mark  their 
underground  utilities  that  might  be 
affected  by  the  proposed  excavation.  If 
the  specified  time  elapses  without  any 
marldng,  excavators  may  reasonably 
assume  that  underground  utilities  do  not 
exist  ha  the  area  of  intended  excavation. 

In  addition,  in  most  states 
underground  utilities  other  than  gas 
pipelines  are  not  required  to  notify 
excavators  when  they  have  no  facilities 
in  the  proposed  excavation  area. 
Comments  are  invited  concerning  the 
effectiveness  of  "one-call"  damage 
prevention  programs  for  utilities  that  do 
not  notify  excavators  when  there  are  not 
any  underground  facilities  in  the  area. 

In  view  of  the  undue  burden  and 
undesirable  consequences  of  the 
negative  call-back  feature  of 
9  192.614(b)(4),  RSPA  is  proposing  to 
eliminate  this  feature  from  the  rule. 
Section  192.614(bK4)  would  be  amended 
as  set  forth  below!  Under  the  proposed 
amended  rule,  operators  still  would 
have  to  provide  notification  to 
excavators  if  the  operator  has  a  pipeline 
in  the  area  of  intended  excavation. 

Classification 

Since  this  proposed  rule  will  have  a 
positive  effect  on  the  economy  of  less 
than  $100  million  a  year,  will  result  in 
cost  savings  to  consumers,  industry,  and 
government  agencies,  and  no  adverse 
impacts  are  anticipated  the  proposed 
rule  is  not  "major"  under  Executive 
Order  12291.  Also,  it  is  not  "significant" 
under^Department  of  Transportation 
procedures  (44  FR  11034).  RSPA  believes 
that  the  proposed  rule  will  reduce  the 
costs  of  damage  prevention  programs  by 
reducing  the  number  of  telephone  calls 
required  by  the  current  rule.  However, 
this  savings  is  not  expected  tg  be  large 
enough  to  warrant  preparation  of  a  Draft 
Regulatory  Evalue[tion. 

Based  op  the  facts  available 
concerning  the  impact  of  this  rulemaking 
action,  I  certify  pursuant  to  section  605 
of  the  Regulatory  Flexibilify  Act  that  the 
action  will  not,  ijf  adopted  as  final,  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safefy.  Damage  prevention 
program. 


PART  192— [AMENDED]  .■    _ 

In  view  of  the  above,  RSPA.  proposes 
to  amend  Part  192  to  Title  49  of  the  Code 
of  Federal  Regulations  as  follows: 

1.  The  authorify  citation  for  Part  192 
continues  to  read  as  set  forth  below: 

Authority:  40  U.S.C  1672;  U.S.C  1804: 48 
CFR  1.53  and  Appendix  A  of  Part  1. 

2.  Section  S  192.614(b)(4)  would  be 
revised  to  read  as  follows: 

{1*2414   Oamege  prwvMitian  program. 

•        •        •        *        • 

(b)   •  •  • 

(4)  If  the  operator  has  a  buried 
pipeline  in  the  area  of  intended 
excavation  activify,  provide  for  actual 
notification  to  the  person  giving  notice 
of  intent  to  excavate  of — 

(i)  The  existence  of  that  pipeline; 

(ii)  The  type  of  temporary  marking  to 
be  provided  under  paragraph  (b)(5)  of 
this  section;  and 

(iii)  How  to  identify  the  markings. 

Issued  in  Washington.  D.C.  on  Noveml>er 
27, 1965,  under  authority  delegated  by  48  CFR 
Part  106,  Appendix  A 
Robert  L.  Paullin. 
Director,  Office  of  Pipeline  Safety. 
[FR  Doa  85-28715  Filed  12-Z-45;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Part*  Na  346  (8ub-19)] 

Boxcar  Car  Hhv  and  Car  Service 

AQENCV:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  In  response  to  an  advance 
notice  of  proposed  rulemaking,  49  FR 
27333  (1984)  the  Commission  proposes  to 
adopt  rules  to  govern  its  handling  of 
boxcar  car  hire  and  car  service.  We 
propose  to  adopt  a  joint  proposal 
submitted  by  the  Consolidated  Rail 
Corporation,  Brae  Corporation,  Itel  Rail 
Corporation,  and  the  American  Short 
Line  Railroad  Association,  but  request 
comments  on  other  proposals  that  were 
submitted. 

DATE:  Comments  are  due  January  2, 
1986. 

ADDRESS:  An  original  and  IS  copies  of 
comments  and  replies  referring  to  Ex 
Parte  No.  346  (Sub-No.  19)  must  be  sent 
to:  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 


CoounenU  and  replies  iBu»t  aiao  be 
served  on  all  parties  o£  record.  - 

FOII  nNVTMn  IWfOWMOfW  OOMT Acn 
Louis  E.  GitoBer.  (202)  275-7245. 

SUPPLEMENTMIV  INTORKM-nON:  The  text 
of  the  proposed  rules  is  set  fbrtii  {n  the 
Appendix  to  this  notice.  Additiona] 
information  is  contained  in  the 
Commission's  decision.  The  decision 
contains  a  certification  that  the  rules,  as 
proposed,  will  not  have  a  signiRcant 
effect  upon  a  substantial  number  of 
small  entities;  it  invites  those  who 
propose  modiftcations  to  discuss  the 
^extent,  if  any,  to  which  the 
modifications  would  affect  small 
entities.  To  obtain  a  copy  of  the  fufl 
decision,  write  to  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  (202)  275-7428. 
Decided:  November  21, 1985. 

By  the  Conmnssion,  Chairman  Taylor,  Vice 
Chainnan  Gradiwm,  ConuniMioiiers  Sterrett 
Andre,  Simipoiu.  Lamboiey  and  Strenio. 
Commissiooer  Lamboiey  joined  by 
Commissioner  Strenio  comments  with  a 
separate  expression.  Vice  Chairman 
Cradison  joined  by  Commissioners  Andre 
and  Strenio  concurred  with  a  separate 
expression. 

James  H.  Bayne, 

Secretary. 

^ipendix 

PART  1039— [AMENDED] 

1.  The  authority  citation  for  49  CFR 
Part  1039  is  revised  to  read: 

Authocity:  49  U.S.C  10321(a),  10506,  and 
11122,  and  5  U.S.C.  553]. 

§1039.14    [Amencted] 

2.  The  title  of  49  CFR  1039.14  is 
revised  to  read,  "Boxcar  transportation." 

§1039.14    [Amended] 

3.  49  CFR  1039.14(c)  is  revised  to  read 
as  follows: 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  carriers  are 
authorized  to  take  the  following  actions 
with  respect  to  boxcar  equipment  use: 
.    (i)  Assess  charges  for  empty 
movement  of  cars  where  movements  are 
made  at  the  request  of  the  car  owner, 
the  Association  of  American  Railroads, 
or  the  Commission.  The  empty  mileage 
charges  is  subject  to  a  maximum  of  35 
cents  per  mile,  as  adjusted  for  inflation 
or  deflation  using  the  rail  cost 
adjustement  factors  published 
periodically  by  the  Commission  in  Ex 
Parte  No.  290  (Sub-No.  2),  Railroad  Cost 
Recovery  Procedures.  In  applying  those 
factors,  the  figure  of  35  cents  will  be 
treated  as  having  been  in  effect  on 
October  1, 1982. 


(ii)  Store  empty  cars  and  reclaim  car 
hire  payments  beginning  at  the 
expiration  of  a  72-hovi  grace  period 
after  the  care  is  made  empty. 

(iii)  Negotiate  bUateral  agreements 
governing  car  hire  rates,  entity 
movements,  and  storage. 

(2)  As  provided  in  this  subsecticMi,  the 
aathorization  in  paragraph  (c)(l)(i)  and 
(ii)  of  this  section  will  not  apply  to 
excluded  carriers  nor  will  it  ai^y  to  any 
boxcar  wdiicfa,  on  December  30. 1983, 
was  owned  or  leased  by  aj;:arrier  which 
then  would  have  qualified  as  an 
excloded  carrier  and  which  bears  the 
reporting  nurics  of  an  exchided  carrier. 

(i)  An  "exduded  carrier"  is  a  Class  III 
carrier  or  a  Class  II  carrier  not  affiliated 
with  one  or  more  Class  I  carriers.  To  be 
affiliated,  the  Cfoss  II  carrier  must  be 
more  than  50  percent  owned  by  one  or 
more  Class  I  carriers. 

(ii)  The  boxcar  exdusion  of  paragraph 
(c)  (2)  of  this  section  will  apply: 

(A)  To  an  excluded  boxcar  whenever 
it  is  owned  or  leased  by  any  Class  in 
carrier  and  bears  a  Claiss  in  carrier's 
reporting  marks;  and 

(B)  to  an  excluded  boxcar  owned  or 
leased  by  an  excluded  Class  II  carrier 
during  a  4-year  period  beginning  with 
the  effective  date  of  this  rule,  so  long  as 
such  boxcar  has  not  been  otherwise 
owned  or  leased  by  another  carrier 
during  such  4-year  period. 

(iii)  The  exclusion  will  not  apply 
during  any  period  in  which  an  excluded 
boxcar  is  leased  or  assigned  to  a  Class  I 
or  affiliated  Class  U  carrier.  If  an 
excluded  Class  II  carrier  becomes  a 
Class  ni  carrier  within  said  4-year 
period,  that  carrier  will  thereafter,  for 
purposes  of  this  rule,  be  treated  as  if  it 
had  been  a  Class  II  carrier  on  December 
30,1983. 

(iv)  Nothing  in  this  paragraph  wiO 
affect  the  right  of  any  carrier  to 
negotiate  bilateral  agreement  governing 
car  hire  rates  and  rules. 

(3)  The  hourly  and  mileage  car  hire 
rates  in  effect  on  January  1, 1985,  as 
published  in  AAR  Traffic  Circular  No. 
OT-IO,  for  any  boxcar  excluded  under 
paragraph  (c)  (2)  of  this  section,  will 
remain  in  effect  without  regard  to  the 
aging  of  such  car  subsequent  to  January 
1  of  the  year  of  the  service  date  of  the 
final  order  promulgating  this  rule  and 
any  modification  to  the  existing  car  hire 
formula  will  not  apply  to  such  car.  Any 
improvements  subsequent  to  January  1, 
1985,  to  the  excluded  boxcars 
capitalized  under  OT-37  criteria  or 
under  rebuilt  criteria  will  be  subject  to 
the  same  formula  applicable  to  OT-37  or 
rebuilt  cars  under  Ex  Parte  No.  334  or 
any  other  railroad  car  hire  proceeding, 
including  any  efficiency  ratio,  if 
adopted. 


(4)  No  firei^t  rate  made  effective  after 
April  1.  IMS.  that  applies  to  traffic 
moving  by  boxcar  and  originatiag  or 
temhiating  at  an  industry  facility 
served  physically  by  a  Class  HI  rail 
carrier  may  discriminate  while  these 
rules  are  in  effect  on  the  basis  of  (i)  the 
ownershq?  of  the  boxcar  used  or  the 
reporting  marks  any  such  boxcar  bears; 
(ii)  the  car  hire  rate  applicable  to  the 
boxcar  used;  or  (iii)  any  car  hire 
discoonts,  in  die  form  of  reclaims  or 
otherwise,  available  to  any  carriers  writh 
respect  to  the  boxcar  used.  Except  as 
prohibited  above,  carriers  may  use  car 
ownership  or  car  marks  for 
identification  purposes  when 
establishing  rates. 

(5)  The  provisions  of  49  U.S.C  10706 
and  10705a  applicable  to  joint  rates  and 
through  routes  wrill  be  effective  as  to 
rates  and  routes  applicable  to  boxcar 
traffic  originating  or  terminating  at  an 
industry  facility  served  physically  by  a 
Class  ni  rail  carrier. 

(PR  Doc  85-28878  Filed  12-2-65;  8:45  amj 
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DEPARTIIENT  OF  THE  INTERIOR 

Hsh  and  WHdttfe  Service 

50  CFR  Part  18 

Marine  Mammais;  Reporting  and 
Sealing  Requirements  for  Alaskan 
Nattvea 

aqenct:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  hereby  proposes  to 
promulgate  reporting  and  sealing 
regulations  under  section  109(i)  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended,  which  allows  Alaskan 
Natives  to  take  polar  bear,  walrus  and 
sea  otter  for  certain  specified  purposes. 
This  proposed  action  would  implement  a 
1981  amendment  to  the  Act  which 
authorized  the  Secretary  of  the  Interior 
to  prescribe  regulations  requiring  the 
reporting  and  sealing  of  marine 
mammals  taken  by  Alaskan  Natives  for 
subsistence  or  handicraft  purposes.  The 
intended  effect  of  this  action  is  to  assist 
the  Service  is  nuHiitoring  the  harvest  of 
polar  bear,  walrus  and  sea  otter,  and  in 
obtaining  essential  biological  data 
needed  to  properly  manage  these  marine 
maraoaal  8i}ecies  or  stocks.  The  action  is 
also  intended  to  help  in  controlling  the 
illegal  take,  trade  and  transport  of 
specified  raw  marine  mammal  parts. 
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OATCS:  Public  consnents  must  be 
submitted  on  or  before  March  3. 1966. 
Requests  for  public  hearings  must  be 
submitted  on  or  b^ore  January  2. 1966. 


:  Written  comments  may  be 
mailed  or  delivered  in  person  to:  Robert 
B.  Gilmore.  Regional  EHrector,  U.S.  Fish 
and  Wildlife  Service.  1011  E.  Tudor 
Road.  Anchorage,  Alaska  99503. 
Comments  and  maiterials  received  in 
response  to  this  proposal  will  be 
available  for  publib  inspection  at  the 
above  address  during  normal  working 
hours  of  &-00  a.m.  4:30  pjn. 
FON  RmTMER  MFojlMATION  COIfTACT: 
Dr.  Dale  Taylor,  \Brine  Mammal  Project 
Leader.  U.S.  Fish  a^d  Wildlife  Service. 
1011  E.  Tudor  Road.  Anchorage.  Alaska 
99503,  telephone:  [if07)  78&-3443. 
SUPPLBIiENTAL  IMrpnMATKHt  The 
Marine  Mammal  Ptt>tection  Act  (MMPA 
or  Act)  of  1972  (16  U.S.C.  1361-1407)  as 
amended,  was  enacted  for  the  purpose 
of  ensuring  the  long-term  survival  of 
marine  mammals  tiy  establishing  a 
Federal  responsibility  for  their 
management  and  qonservation.  The  Act 
imposed  a  general  moratorium  on  the 
taking  of  marine  mammals.  However, 
under  Section  101  (p)  it  did  allow  the 
nonwasteful  taking  of  marine  mammals 
by  Alaskan  Nativ^  for  subsistence 
purposes  or  for  puiiposes  of  creating  and 
selling  authentic  native  articles  of 
handicrafts  and  clothing.  The  Act  also 
assigned  management  responsibility  to 
the  Secretary  of  th^  Interior  (Secretary), 
for  the  protection  and  conservation  in 
Alaska  of  polar  bear  (Ursus  maritimus). 
Pacific  walrus  [Ofwbenua  roswams 
dhrergens]  and  northern  sea  otter 
(Enhydra  lutris  luttis]  in  addition  to 
certain  other  marine  mammals  not  found 
in  Alaska  and.  theiefore,  not  considered 
in  this  proposed  rulemaking. 

The  Act  specificflly:  (1)  provided  that 
Alaskan  Natives  c^uld  take  marine 
mammals  for  subsistence  purposes  or 
for  purposes  of  creating  and  selling 
authentic  native  articles  of  handicrafts 
and  clothing  if  suc|  taking  was 
nonwasteful  and  tlie  species  was  not 
depleted;  and  (2)  provided  further  that 
the  Secretary  coulo,  upon  the 
determination  thatuny  species  or  stock 
of  marine  mammal  i  subject  to  taking  by 
Alaskan  Natives  was  depleted, 
prescribe  regulatioiis  upon  such  taking 
by  Alaskan  Nativek 

The  Congress,  on  October  9. 1981, 
amended  the  Act  with  the  passage  of 
Pub.  L  97-58  which,  among  other  things. 
added  section  109(|).  This  section 
authorized  the  Secretary.  ".  .  .  after 
providing  notice  thereof  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation,  and  thijough  appropriate 
electronic  media,  vk  the  affected  area 


and  providing  opportunity  for  a  hearing 
thereon  in  such  areas  .  .  .."  to  prescribe 
regulations  requiring  the  reporting  and 
sealing  of  marine  mammals  taken 
pursuant  to  Section  101(b) — the  Alaska 
Native  exemption  for  subsistence  and 
Native  handicraft  takings.  The  Service 
will  notify  the  public  of  this  proposed 
rule  through  the  use  of  newspapers  and 
electronic  media  in  the  affected  areas. 
Requests  for  public  hearings  must  be 
submitted  to  the  Service's  Alaska 
Regional  Director  (see  Addresses 
Section  above)  within  30  days  after  this 
proposed  rule  appears  in  the  Fedenral 
Re^tn.  This  30-day  deadline  for  public 
hearing  requests  is  provided  in  order  to 
allow  the  Service  sufficient  time  to 
schedule,  organize  and  conduct  hearings 
during  the  remainder  of  fhe  90-day 
comment  period.  Advance  notice  of  any 
requested  public  hearing(8)  will  be 
published  in  the  Federal  Register.  Both 
oral  and  written  comment&.would  be 
received  at  scheduled  pubUc  hearings. 

Section  109(i)  was  enacted  to  enable 
the  Secretary  to  gather  sufficient  data 
on  the  taking  and  biology  of  marine 
mammals  by  Alaskan  Natives  to 
determine  what  effect  such  taking  was 
having  on  these  populations.  It  was  also 
designed  to  provide  the  Secretary  with  a 
means  of  monitoring  the  disposition  of 
the  Native  harvest  to  ensure  that  aify 
commerical  use  of  marine  mammal 
products  met  the  criteria  set  forth  in 
section  101(b)(2)  of  the  Act. 

The  Service  recognizes  that  certain 
other  taking  of  polar  bear,  walrus  and 
sea  otter  is  authorized  by  the  Act  [e.g., 
unintentional  take  of  small  numbers  of 
incidental  to  specified  activities  other 
than  commercial  fishing,  take  by  permit 
for  scientific  research  or  public  display), 
and  regulations  dealing  with  these 
provisions  have  already  been 
implemented.  The  current  action 
addresses  no  other  provision  for  taking 
in  the  Act  and  no  other  regulation 
implementing  such  taking  provisions. 
The  proposed  action  deals  only  with  the 
provision  in  the  Act  that  exempts  legal 
taking  of  polar  bear,  walrus  and  sea 
otter  by  Alaskan  Natives  under 
conditions  already  described.  It  will 
implement  section  109(i)  of  the  Act.  as 
amended  in  1981,  by  amending  50  CFR 
Part  18 — Marine  Mammals,  Subpart  C — 
General  Exceptions.  S  18.23 — Native 
Exceptions,  through  the  addition  of 
paragraph  (f) — Reporting  and  sealing. 

Polar  Bear 

The  current  status  of  polar  bear  in 
Alaska  has  not  been  definitively 
determined  but  is  believed  to  be  stable, 
and  possibly  at  a  level  lower  than 
earlier  predicted.  Polar  bears  are  well 
distributed  throughout  their  historical 


range.  Estimates  by  various  researchers 
on  the  number  of  polar  bears  in  Alaska 
range  from  a  low  of  3.000-5.000  to  a  high 
of  9,500.  While  the  comparison  of  these 
various  population  estimates  is  not 
possible  because  they  were  derived  by 
using  different  methods,  it  is  generally 
agreed  that  the  population  ciurently 
appears  to  be  stable  and  probably  has 
not  declined  in  recent  years. 

Under  the  Act  only  Alaskan  Natives 
are  allowed  to  legally  harvest  polar 
bears  for  subsistence  or  handicraft 
purposes.  At  present  such  taking  can  be 
done  without  regard  to  the  number,  age.  . 
sex.  reproductive  condition  or  times  of 
year.  Polar  bears  are  generally  taken 
when  available  throughout  the  faU. 
winter  and  spring  season.  Very  few 
Alaskan  Natives  hunt  specifically  for     - 
polar  bears;  most  animals  are  taken 
close  to  villages  during  the  course  of 
seal  hunting  or  other  activities. 

Recent  estimates  on  the  number  of 
polar  bears  taken  are  based  on  harvest 
surveys  conducted  by  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
through  the  1979  harvest  season  and. 
most  recenUy,  by  the  Service.  The  data 
should  be  considered  as  representing 
the  minimum  harvest 

There  is  a  growing  concern  that  the 
Native  take  of  polar  bears  without 
regard  to  the  number,  age,  sex  and  time 
of  year  may  have  a  significant  adverse 
effect  on  the  polar  bear  population  in 
Alaska,  and,  even  further,  on  the 
population  in  the  Yukon  Territory  and 
the  Northwest  Territories  of  Canada 
since  polar  bear  migration  routes  are 
known  to  cross  the  United  States/ 
Canada  border.  With  their  low 
reproductive  rate  (more  than  3.5  years 
between  litters  with  the  average  litter 
size  being  less  than  two),  polar  bears 
are  extremely  sensitive  to 
overharvesting  if  uncontrolled  killing  of 
females  is  allowed  to  occur;  current 
havests  of  up  to  280  polar  bears  suggest 
that  this  may  indeed  be  the  case. 
However,  conclusive  proof  in  this  regard 
may  never  be  possible  if  current 
voluntary  reporting  of/by  Natives  on 
polar  bear  harvest  is  allowed  to  -v 

continue. 

The  ADF&G  in  a  recent  polar  bear 
species  account  stated  the  problem  as 
follows: 

It  has  become  increasingly  difficult  to 
monitor  the  polar  bear  harvest  since 
implementation  of  the  MMPA.  Before  the 
MMPA.  the  State  required  hunters  to  present 
hides  and  skulls  for  examination  and  sealing 
and  a  tooth  for  age  determination.  The  State 
continued  to  monitor  the  harvest  after  1972, 
but  the  percentage  of  bears  sealed  became 
smaller  each  year  as  more  hunters  realized 
sealing  was  no  longer  required.  Beginning  in 
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19ea  the  U.S.  Fish  and  WUdlife  Service 
started  to  monitor  the  harvest  fairiy 
Intensively,  but  estimates  of  total  Mil  and 
composition  of  bears  in  the  harvest  are  much 
less  precise  than  with  a  mandatoiy  sealing 
program.  ■ .  • ' 

Walrus 

Although  the  walrus  has  been  hunted 
for  centuries  by  northern  people,  it  is 
only  in  the  last  100  years  that  the 
population  has  been  affected  by  human 
exploitation.  Estimates  for  the  middle  of 
the  19th  century,  prior  to  significant 
commercial  exploitation,  placed  the 
total  population  of  Pacific  walrus  at 
approximately  200,000  animals.  A 
century  of  laigely  uncontrolled  h^est 
reduced  the  population  to  near  100,000 
by  the  late  1950's.  Enactment  and 
enforcement  of  regulations  by  the 
United  States  and  the  establishment  of 
quotas  by  the  USSR  resulted  in  a 
dramatic  increase  in  the  walrus 
population  during  the  last  thirty  years, 
while  estimates  are  not  pricise,  recent 
1980  surveys  conservatively  placed  the 
population  of  Pacific  walrus  at 
approximately  275,000  animals.  A 
survey  five  years  earlier  produced  an 
estimate  of  about  200,000.  Accurate 
comparisons  of  these  estimates  are  not 
possible,  but  it  is  generally  agreed  that 
the  population  has  increased 
significantly  in  the  past  two  decades 
and  may  presently  exceed  the  pre- 
exploitation  levels  of  the  mid-19th 
century,  which  presumably  would 
reflect  the  long-term  carrying  capacity. 
There  is  concer  that  present  population 
levels  exceed  the  capacity  of  the 
environment  to  support  them  and  that 
walrus  are  utilizing  their  food  resources 
at  or  exceeding  a  desirable  level.  If  this 
is  the  case  and  food  resources  become/ 
are  depleted,  productivity  would 
diminish  and  the  population  could  enter 
a  period  of  long-term  decline. 

The  known  retrieved  1984  Native 
harvest  of  wahois  in  Alaska  (the  USSR 
also  allows  the  harvest  of  walrus)  was 
3,981  animals.  However,  the  total 
American  harvest  (including  unretrieved 
animals)  is  certainly  higher  for  a  number 
of  reasons  including  the  following:  (1) 
Data  are  currently  available  only  firom 
Gambel,  Savoonga,  Nome,  Little 
Diomede  and  Wales;  (2)  there  is  a 
considerable  amount  of  illegal  take  ot 
and  traffic  in,  ivory;  and  (3)  a  high 
number— estimates  of  40-50  percent  are 
not  uncommon — of  walruses  taken  by 
Natives  are  not  retrieved.  Because  of  the 
magnitude  of  the  known  current  harvest 
by  Alaskan  Natives,  probable  declining 
rates  of  production,  low  confidence  in 
population  estimates,  illegal  take,  and 
the  unretrieved  harvest  the  Service  is 
concerned  that  the  total  estimated  level 


of  Alaskan  harvest  (estimated  at  more 
than  10,000  animals,  including  retrieved 
and  unretrieved.  in  1984),  coupled  with 
the  Soviet  harvest  may  be  exceeding 
the  annual  sustainable  yield  of  the 
Pacific  walrus  population.  The  proposed 
rule,  if  enacted,  is  expected  to  provide 
sufficiently  reliable  data  to  address 
these  concerns. 

Sea  Otter 

Sea  otters  in  Alaska  were 
commercially  exported  for  over  150 
years.  These  uncontrolled  harvests 
reduced  a  once  abundant  and  widely 
distributed  species  in  Alaska  to  a  point 
of  near  extinction  before  it  was  given 
Federal  protection  in  1911.  By  then,  only 
a  few  remnant  groups  comprising  about 
2,000  animals  survived  where  once,  it  is 
estimated,  there  had  been  100,000  to 
200,000  animals.  The  1911  North  Pacific 
Fur  Seal  Treaty  afforded  protection  to 
sea  otters  fit)m  commercial  harvests. 
Benefiting  from  protection  efforts,  with 
the  present  population  estimated  at 
between  150,000  and  200,000  animals, 
the  species  is  still  repopulating  parts  of 
its  historical  range  through  natural 
migration  and  transplants,  and  many 
subpopulations  may  be  at  or  above 
historic  levels. 

Increases  in  subpopulations  of  sea 
otters,  range  expansions  into  areas  also 
used  by  humans,  and  their  ability  to 
greatly  reduce  the  abundance  of  sea 
urchins,  mussels,  clams,  abalones,  and 
dungeness  crabs  are  causing  a  growing 
concern  among  recreationaC 
commercial,  and  subsistence  users  of 
shellfish  in  some  areas.  Areas  where 
otters  are  probably  over-populated  and 
competing  with  humans  for  the  same 
shellfish  resources  are  portions  of  the 
Aleutian  Islands,  the  Kenai  Peninsula 
and  Prince  William  Sound.  Other  areas 
where  the  increase  of  sea  otters  is 
eventually  expected  to  cause  the  same 
problem  are  the  Kodiak  Archipelago,  the 
south  side  of  the  Alaska  Peninsula,  the 
north  Gulf  Coast  and  southeast  Alaska. 
These  are  all  areas  where  human 
populations  are  utilizing  shellfish 
resources  that  otters  prey  upon,  and 
conflicts  and  complaints  can' be 
expected  to  increase  over  time. 

The  problem  of  high  niuibers  of  sea 
otters  in  some  subpopulations  should 
serve  to  intensify  competition  between 
otters  and  humans.  As  animosity  toward 
sea  otters  grows,  illegal  killing  will 
likely  increase.  Other  ecological  impacts 
of  sea  otters  are  expected,  but  few  have 
been  documented.  In  some  areas 
predation  by  sea  otters  has  reduced 
invertebrate  grazers  and  kelps  have 
increased.  Such  predatory  behavior  with 
resulting  alterations  to  the  structure  of 
the  marine  community  will  likely  have 


pronounced  long-term  effects  on  sea 
otter  populations. 

Prior  to  passage  of  the  Act  in  1972,  the 
State  of  Alaska  maintained  a  continued 
closed  season  on  sea  otters  except  on  an 
experimental  basis.  The  MMPA 
removed  this  restriction  and  allowed  the 
taking  of  sea  otters  by  Alaskan  Natives. 
In  the  absence  of  any  harvest 
monitoring  survey  for  sea  otters,  even 
crude  estimates  of  the  current  level  of 
legal  take  by  Alaskan  Natives  are 
probably  of  little  or  no  value  for 
management  purposes.  However, 
biologists  beUeve  the  take  is  relatively 
low  but  increasing  as  a  result  of  an 
increased  Native  awareness  that  the 
species  can  be  harvested  for  subsistence 
and  handicraft  purposes.  The  Service 
will  reevaluate  the  sea  otter  reporting 
and  sealing  requirement  after  two  years 
to  determine  if  it  is  effective  in  obtaining 
the  information  needed  to  manage  the 
population. 

The  Service  beUeves  that  mandatory 
polar  bear,  walrus  and  sea  otter 
reporting  and  sealing  regulations  must 
be  estabUshed  as  herein  proposed  in 
order  to  accumulate  needed  harvest 
population  and  biological  data  for  these 
species.  This  information  is  essential  if 
the  Service  is  to  make  necessary  and 
proper  management  decisions  on  a 
number  of  issues  including:  the  level  of 
Native  harvest  habitat  degradation 
resulting  from  excessive  population 
levels;  effects  on  populations  due  to  oil. 
gas  and  other  forms  of  development  and 
wildlife/human  conflicts  resulting  from 
utilization/consimiption  of  shellfish. 
Mandatory  reporting  and  sealing  should 
also  provide  valuable  assistance  in 
efforts  to  reduce  illegal  trade  in  raw 
marine  mammal  parts. 

Description  of  the  Proposed  Rule 

The  regulations  contained  in  SO  CFR 
Part  18  implement  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  as  amended.  Under  the  terms  of 
this  Act  the  ^cretary  of  the  Interior  is 
authorized  to  prescribe  regulations 
requiring  the  reporting  and  sealing  of 
polar  bear,  walrus  and  sea  otter  legally 
'taken  by  Alaskan  Natives  for 
subsistence  purposes  or  for  purposes  of 
creating  and  selling  authentic  Native 
articles  of  handicrafts  and  clothing.  This 
proposed  action  will  implement  this 
reporting  and  sealing  provision. 

If  implemented,  this  rule  will  require, 
no  later  than  30  days  from  the  date  of 
taking,  the  mandatory  reporting  and 
sealing  of  polar  bear,  walrus  and  sea 
otter,  or  specified  parts  thereof,  legally 
taken  by  Alaskan  Natives.  Reporting 
will  require  that  information  concerning 
both  the  taking  (location,  method,  etc.) 
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and  biokigy  (age.  s^  stcj.  of  tiw 
marine  mammaUs),  or  spudfied  pacta 
thereof,  be  provide^  to,  or  cdlected  fay. 
a  Service  employeei  or  an  autfioriaed 
Service  tepreaentatf  ve  on  approved 
forms  provided  by  ^e  Sendee.  Sealing 
will  require  the  act«al  attachment  of  an 
approved  tag  or  other  audi  marking 
device  to  the  marine  mammalia),  or 
specified  parts  thereof. 

An  exceptiBa  to  ifae  30-day  reporting 
period  is  provided  ft)r  Ha  sealing  of 
polar  bear,  walrus  «nd  sea  otter,  or 
specifled  parts  tfaer^  if  taken  between 
December  21. 1972  fllfae  effective  date  of 
the  Act),  and  the  elective  date  of  this 
regulation.  The  nwnimiini  lao-day 
period  for  sealing  provided  by  this 
exception  is  intend^  to  allow  those 
Natives  throu^ont  Alaska  in  possession 
of  specified  raw  marine  mmnmHl  parts 
legally  taken  since  Enactment  of  tlw  Act 
reasonable  time  toaresent  said  parts  for 
sealing  purposes.  Tie  retroactive  effect 
of  this  provision  is  Considered  essential 
to  reducing/controlling  the  illegal  take.  ' 
trade  and  transport  |of  specified  raw 
marine  mammal  paits.  While  the 
proposed  provision  requires  that  all 
previously 'barveatefl  raw  parts  be 
presented  lor  sealing  purposes  within 
180  days  upon  implementation  of  this 
regulation,  the  Serv^e  considers 
unnecessary  and  unlwarranted  the 
requiiements  (1)  th^  said  parts  from  a 
given  animal  must  accompany  each 
other  for  sealing  purposes  and  (2)  that 
Alaskan  Natives  re^rt  information  on 
sex,  location  and  time  of  the  take  of 
such  animal(8).  Anyj  data  gathered  from 
such  requirements  ^ould  be  suspect  and 
generally  of  little  orjno  value  -for 
statistical  purposesj 

The  purpose  of  th^  proposed  rule  is  to 
povide  harvest  and  biological  data  on 
marine  mannats  legfiUy  taken  by 
Alaskan  Natives  to  assist  the  Service  in 
properly  managing  (hese  species  or 
stocks  and  to  help  i^i  controlling  the 
illegal  take,  trade  transport  of  specified 
raw  marine  mammdl  parts. 

The  need  for  the  eroposed  rule  relates 
to  the  Act  itself  which  exempted  the 
nonwasteful  taking,rgenerally  without 
restriction,  of  polar  pear,  walrus  and  sea  ' 
otter  by  Alaskan  Natives  that  dwell 
along  Ae  coast  of  Alaska.  The  Act  limits 
the  Department  of  tie  Interior,  through 
the  Service,  in  its  aiithority  to  regulate 
this  harvest  until  after  a  species  or  stock 
is  found  to  be  depleted.  Current 
attempts  to  measure  take  of  polar  bear 
and  walrus  are  inadequate.  There  is 
growing,  unsubstanjiated  evidence  of 
excessive  take  of  fefnale  polar  bears 
(with  or  without  cubs)  and  walrus,  while 
there  is  a  near  total  jvoid  of  information 
on  the  take  of  sea  outers.  Mandatory 


reporting  and  sealing  isxaaaidered 
essential  to -improve  the  quality  and 
quantity  of  data  upon  t^iicfa  futore 
management  decisions  can  be  based. 

Required  Delanninations 

Based  on  a  review  and  evafaation  of 
the  information  contained  in  an 
Environmental  Assessment  conducted 
by  the  Service,  it  has  been  determined 
that  this  proposed  regulation 
implementing  a-spec^  1981 
amenADent  to  the  Marine  Mammal 
Protectioo  Act  concerning  the  reporting 
and  sealing  of  certain  marine  mammals 
legally  taken  by  Alaskan  Natives  is  not 
a  malar  Federsd  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  1(^)(C)  of  the  NaUonal 
Environmental  Policy  Act  of  1909. 
Accordingly,  tfie  preparation  of  an 
Environmental  Impact  Statement  on  this 
proposal  is  not  required. 

Based  on  the  information  contaiiwd  in 
the  Determination  of  Effects  of  Role 
completed  iiy  the  Service,  the 
Department  of  the  Interior  has 
determined  that  this  Is  not  a  major  rule 
and  does  not  require  preparation  of  a 
regulatory  inqiact  anal3r8is  under 
Executive  Order  12291.  The  primary 
additional  cost  will  be  incurred  by  the 
Federal  Government  and  it  will  be  less 
than  $100,000  for  sealing.  Law 
enforcement  costs  will  not  exceed 
$5654)00  to  enforce  the  MMPA. 

The  Department  has  also  determined 
and  certifies  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act 
The  only  foreseeable  economic  impact 
resulting  from  the  rule  is  travel  expenses- 
incurred  by  himters  to  comply  with  the 
rule.  Since  the  FWS  will  have  sufficient 
representatives  to  conduct  reporting  and 
sealing  activities,  costs  are  not  expected 
to  be  significant. 

The  &ivironmental  Assessment  and 
the  Determination  of  Effects  of  Rule  are 
on  file  and  available  for  public 
inspection  during  regular  business  hours 
of  8:00  ajn.  to  4:30  p.m.  in  the  Office  of 
PubUc  Affairs,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Anchorage. 
Alaska  90503.  Copies  may  also  be 
requested  in  writing  from  this  address. 

The  information  collection 
requirements  contained  in  this  proposed 
regulation  will  be  sent  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  under  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]  since  there  will  be  more  than  ten 
individuals  reporting  on  an  annual 
basis.  The  information  to  be  collected  is 
needed  to  assist  the  Service  in 
monitoring  the  legal  harvest  of  polar 


bear,  wdnis  and  sea  otter,  and  in 
obtaining  essential  biological  data 
needed  to  properly  manage  these  mtuine 
mammal  species  or  stocks.  The 
information  should  also  assist  in 
controlling  the  illegal  take,  trade  and 
transport  of  specified  raw  marine 
mammal  parts.  The  information/labeling 
is  mandatoty  to  legally  possess, 
transport  or  «xport  marine  mammals 
and  their  paMs. 

The  author  of  this  proposed  rule  is 
leffiey  L  Horwatfa.  Wildlife  Biobgist 
Divisim  of  WildUfe  Management  U.S. 
Fish  and  Wildlifo  Service,  Washington, 
D.C.  2024a 

List  of  Subjects  in  SO  CFR  Part  18 

Prohibitiens.  Marine. mammals. 
Wildlife,  Native  exceptions,  Fezmlts. 

PART  1»-MARtNE  MAMIIAL8 

1.  The  authority  for  50  CFR  Part  18 
continues  to  read  as  follows: 

Autiiaiity:  Marine  Mammal  Protection  Aot 
of  1972.  as  amended  (Pub.  L  92-522,  86  SUt 
1027;  Pub.  L  97-58.  95  SUt  979  (16  USXL 
1361-1407)). 

2.  It  is  fiirAer  proposed  to  amend  SO 
CFR  Part  IB— Marine  Mammals,  Subpart 
C — General  Exceptions,  §  18.23  by 
adding^  paragraph  (f) — Reporting  and 
sealing,  as  fbllows: 

S  18.23   lUUve  axceptkHis. 

[tl  Reporting  and  Sealing.  (1)  ° 
Notwithstanding  the  preceding 
provisions  of  this  section,  but  subject  to 
the  provisions  and  conditions  contained 
in  this  paragra];rfi,  no  polar  bear,  walrus 
or  sea  otter,  or  specified  parts  thereof,    . 
legally  taken  by  an  Alaskan  Native  for 
subsistence  purposes  of  for  purposes  of 
creating  and  selling  authentic  native 
articles  of  handicrafts  and  clothing  may 
be  possessed,  transported  within  or 
exported  from  Alaska  unless  the 
animal(s)  or  specified  parts  thereof  have 
been  reported  to,  and  pn^erly  sealed 
by,  U.S.  Fish  and  Wildlife  Service 
personnel  or  an  authorized  Service 
representative;  except  that  any  Alaskan 
Native  legally  taking  a  polar  bear, 
walrus  or  sea  otter 

(i)  M^  possess  the  unreported  and 
unsealed  animal(s)  or  specified  parts 
thereof  for  a  period  of  time  not  to 
exceed  30  days  from  the  time  of  taking 
for  the  puipose  of  transporting  to 
Service  personnel  or  an  authorized 
Service  representative  for  reporting  and 
sealing  purposes;  or 

(ii)  Shall  tender  immediately  iq)on  the 
request  of  Service  personnel  or  an 
authorized  Service  representative  the 
unreported  and  unsealed  animal(8)  or 
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specified  parts  thereof  for  reporting  and 
sealing  purposes;  or 

(iii)  May  posses  the  unsealed 
animalts)  or  parts  thereof  for  a  period  of 
time  not  to  exceed  180  days  from  the 
effective  date  of  this  rulemaking  for  the 
purpose  of  transporting  to  Service 
personnel  or  an  authorized  Service 
representative  for  sealing  purposes  if  the 
animal(s)  or  specified  parts  thereof  were 
taken  between  December  21, 1972,  and 
the  effective  date  of  this  regulation. 
There  is  no  reporting  requirement  for 
marine  mammals  covered  by  this 
paragraph  (f)(l)(iii). 

(2]  In  addition  to  definitions  contained 
in  the  Act  and  50  CFR  18.3,  in  this 
paragraph  (f): 

(i)  The  term  "sealing"  means  the 
marking  and  tagging  of  marine  mammals 
as  specified  in  section  109(i)  of  the  Act 
and  refers  to  the  actual  physical 
attachment  of  an  approved  band  or 
other  such  marking  device  to  the  skin 
and  skull  of  polar  bears,  the  tusks  of 
walruses  and  the  skin  of  sea  otters;  and 

(ii)  The  term  "reporting"  means  the 
collection  by  Service  personnel  or 
authorized  Service  representatives  of 
biological  data,  harvest  data  and  other 
such  information  regarding  the  taking  of 
the  marine  mammal(s),  the  collection  of 
which  the  Service  determines  to  be 
necessary  for  management  purposes. 
Reporting  will  be  done  on  Siendce 
approval  and  provided  "sealing"  forms 
upon  presentation  for  sealing  purposes 
of  the  marine  mammal(s)  or  specified 
parts  thereof. 

(3)  Those  parts  of  polar  bear,  walrus 
and  sea  otter  that  must  be  presented  for 
reporting  and  sealing  purposes  are  as 
follows: 

(i)  Polar  bear — skin  and  skull; 
(ii)  Walrus — tusks; 
(iii)  Sea  otter — skin. 

(4)  Representatives  authorized  to  act 
as  agents  for  reporting  and  sealing 
purposes  in  the  absence  of  Service 
personnel  will  be  as  specified  by  the 
Service's  Alaska  Regional  Director. 

(5)  Seals  will  be  attached  to  the  skins, 
skulls  and  tusks  of  the  marine 
mammal(s)  in  such  a  manner  as  to 
maximize  their  longevity  and  minimize 
their  adverse  effects  to  the  appearance 
of  the  specified  parts  that  might  result 
due  to  hindering  the  tanning  or 
handicrafting  of  skins,  or  the 
handicrafting  of  tusks,  or  skulls. 

(6)  Seals  for  skins,  skulls  and  tusks, 
will  be  provided  by  the  Service.  They 
will  be  numbered  for  accountability  and 
such  design,  construction  and  materials 
so  as  to  maximize  their  durability  and 
longevity  on  the  specified  parts. 

(7)  Data  collected  pursuant  to  this 
paragraph  will  be  maintained  in  the 


Service's  Alaska  Regional  Office, 
Anchorage,  Alaska. 

(6)  Pursuant  to  this  paragraph  (f),  the 
following  specific  conditions  and 
provisions  apply. 

(i)  Reporting  and  sealing  of  polar  bear 
or  parts  thereof. 

(A)  The  skin  and  skull  of  the  animal(s) 
must  accompany  each  other  when 
presented  for  reporting  and  sealing, 
except  that  the  skin  anid  skull  of  the 
animal(s)  need  not  be  presented 
together  for  sealing  purposes  if  taken 
between  December  21, 1972,  and  the 
effective  date  of  this  regulation. 

(B)  Except  as  provided  in  paragraph 
(f)(l)(iii)  of  this  section,  the  following 
information  must  be  reported  by 
Alaskan  Natives  when  presenting  polar 
bear,  or  parts  thereof,  for  sealing:  sex  of 
animal,  date  of  loll,  rifle  caliber,  location 
of  kill,  and  transportation  used. 

(C)  Both  the  skin  and  the  skull  will  be 
sealed  and  a  rudimentary  pre-molar 
tooth  will  be  removed  bom  the  skull  and 
retained  by  Service  personnel  or  an 
authorized  Service  representative. 

(D)  The  skin  and  skull  must  be 
skinned  out  and  imfrozen  when 
presented  for  reporting  and  sealing. 

(E)  Seals  must  remain  affixed  to  skins 
through  the  tanning  process  and  until 
the  skins  have  been  severed  into  parts 
for  garments,  or  other  apparel  or 
handicrafts. 

(F)  Authorized  Service  representatives 
for  the  reporting  and  sealing  of  polar 
bear  skins  and  skulls  will  be  available 
to  residents  located  in,  but  not 
necessarily  limited  to,  the  villages  of 
Kaktovik,  Nuiqsut  Barrow,  Wainwright 
Pt  Lay,  Pt.  Hope,  Shishmaref,  Brevig 
Mission.  Wales,  Gambell,  Savoonga, 
Nome,  Little  Diomede,  Emmonak,  Teller, 
Kivalina  and  Kotzebue. 

(ii)  Reporting  and  sealing  of  walrus  or 
parts  thereof. 

(A)  The  tusks  of  the  animal(s)  must 
accompany  each  other  when  presented 
for  reporting  and  sealing,  except  that  the 
tusks  need  not  be  presented  together  for 
sealing  purposes  if  taken  between 
December  21, 1972,  and  the  effective 
date  of  this  regulation. 

(B)  Except  as  provided  in  paragraph 
(f)(l](iii)  of  this  section,  the  following 
information  must  be  reported  by 
Alaskan  Natives  when  presenting 
walrus,  or  parts  thereof,  for  sealing:  date 
of  kill,  sex  of  the  animal  taken,  rifle 
caliber,  locatic-n  of  kill,  and 
transportation  used. 

(C)  Seals  must  remain  attached  to  the 
tusks  until  they  have  been  crafted  into  a 
handicraft  or  for  as  long  as  is 
practicable  during  the  handicrafting 
process. 

(D)  Authorized  ^rvice 
representatives  for  the  reporting  and 


sealing  of  walrus  tusks  will  be  available 
to  residents  located  in,  but  not 
necessarily  limited  to,  the  villages  of 
Gambell,  Savoonga,  Nome,  Wales,  Little 
Diomede,  M'ekoryuk,  Hooper  Bay, 
Togiak,  Quionhagak,  Kipnuk,  Tannunak. 
Scammon  Bay,  Kotlik,  Shal4oolik, 
Stebbins,  Unalakleet,  Koyuk,  Teller, 
Brevig  Mission.  Shishmaret  Kivalina,  Pt 
Hope.  Pt  Lay,  Wainwright  and  Barrow, 
(iii)  Reporting  and  sealing  of  sea  otter 
or  parts  Uierof. 

(A)  Except  as  provided  in  paragraph 
(f)(l)(iii)  of  this  section,  the  following 
information  must  be  reported  by 
Alaskan  Natives  when  presenting  sea 
otter,  or  parts  thereof,  for  sealing:  date 
of  kill,  sex  of  the  animal  taken,  rifle 
caUber,  location  of  kill,  and 
transportation  used. 

(B)  The  skin  must  be  unfrozen  when 
presented  for  reporting  and  sealing. 

(C)  Seals  must  remain  affixed  to  skms 
through  the  tanning  process  and  until 
the  skins  have  been  severed  into  parts 
for  garments,  or  other  apparel  or 
handicrafts. 

(D)  Authorized  Service 
representatives  for  the  reporting  and 
sealing  of  sea  otter  skins  will  be 
available  to  residents  located  in,  but  not 
necessarily  limited  to,  the  villages  of 
Adak,  Dutch  Harbor,  Unalaska,  Akutan, 
Chignik  Lagoon,  Sand  Point,  King  Cove, 
Cold  Bay,  Whittier.  Seward.  Cordova, 
Valdez,  Yakutat  Seldovia,  Homer, 
English  Bay,  Kodiak,  Old  Harbor,  Larsen 
Bay,  Port  Lions,  Sitka,  Craig,  Hydaburg, 
Hoonah.  Angoon,  Klawak.  Metlakatla 
and  Ketchikan. 

(9)  No  person  may  falsify  any 
information  required  to  be  set  forth  on 
the  sealing  form  when  the  marine 
mammal(s)  or  specified  parts  thereof  are 
presented  for  reporting  and  sealing 
purposes. 

(10)  Possession  by  any  person  of 
marine  mammal(8]  or  specified  parts 
thereof  legally  taken  but  in  violation  of 
the  provisions  and  conditions  of  this 
paragraph  is  subject  to  punishment 
under  the  penalties  provided  for  in 
section  105(a)(1)  of  the  Act 

(11)  The  information  collection, 
requirements  contained  in  this  secticm 
18.23(f)  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  44  U.S.C  3501  et  seq. 
The  information  is  mandatory  in  order 
to  have  the  marine  mammal  parts 
"sealed."  thereby  made  eligible  for 
continued  lawful  possession.  Non- 
response  may  result  in  the  Service 
determining  the  wildlife  to  be  illegally 
possessed  and  subject  the  individual  to 
penalties  under  this  title. 
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;  National  Maiine  Rsheries 
Service  (NMPS).  NQAA,  Commerce. 
AcnoN:  Proposed  I 


Irjle 


:  NOAA  ifiues  and  leqnestt 
comments  on  this  pfoposed  rule  to 
implemeikt  the  con««8ion  and 
management  measives  prescribed  in  the 
proposed  Fishery  Management  Plan  for 
the  Northeast  Multispecies  Fishery 
(FMP).  This  FMP  addbvases  problems 
identified  in  the  multispecies  finfiah 
fishery  by  the  New  England  fishery 
Management  Counoil  and  will  replace 
(he  Interim  Fishery  Management  Plan 
for  Atlantic  Groun<^slL  The  proposed 
rule  would  (1)  Establish  new  minimiim 
sizes  for  seven  major  commercial 
species;  [2]  establis|i  minimiiTn  sizes  for 
recreationally-cauglit  cod  and  haddock; 
(3)  implement  m&yat  extensions  of 
closed  qwwning  artas  for  haddock  on 
Georges  Bank;  (4)  eftablish  a  closed 
area  in  Southern  Ngw  England  to 
enhance  yellowtail  flounder  spawning 
potential;  (5)  make  fiajor  changes  in  tiie 
regulations  govemiig  small-mesh 
fineries;  (6)  iraiden|ent  a  major  increase 
in  the  me^  size  of  iiobile  trawl  gear  (7) 
estabUsh  a  marking  requirement  for  gill 
net  gear,  and  (8)  imy lenient  a  seasonal 
mesh-size  restrictioti  for  redfish  to 
increaae  the  spawning  potential  for 
redfish.  The  intended  effect  of  tiie 
proposed  rule  islo  twintain  the 
abundance  and  vialility  of  the  stocks  to 
support  both  camra^rdal  and 
recreational  fiafaer^s. 

DAie  Comments  at^  flie  proposed  rule 
must  be  received  on  or  before  January.S, 
1986.  I 

AOOHBM:  Comment  on  the  proposed 
rule,  the  FMP,  or  supporting  dociunents 
should  be  sent  to  \^.  Richutl  Schaefer, 
Acting  Regional  Dii^or,  National 
Marine  Fisheries  S^yice,  Northeast 
Regional  Office,  14  ^ra  Street 
GloBcester.  MA  01960-8799.  Mark  the 
outside  of  the  envelope  **Commei:ts  on 
the  Multispecies  FMP". 


Copies  of  the  VHP,  the  final 
environmental  impact  statement  and 
the  '^ah  regillaftflfy  fanpact  review  are 
available  from  Mr.  Douf^  G.  Marshall 
Executive  Director,  New'Sn^and 
Fishery  Management  Cecnofl.  Sontaug 
Office  Park,  5  Broadway  (Route  1], 
Sangos.  MAinSOe. 
FON  PUMTHiR  MTOHMATION  CONTACT: 

Peter  Colosi  (Groiaidfi^  Coordinator), 
617-281-3800,  ext.  25i 
SUPPLCMENTARY  IMFORMATION: 

BackgnMBid 

The  Nottheast  Multispecies  FMP  was 
devekqied  by  the  New  England  Fishery 
Management  Coundl  (CoiincilJJB 
consultation  with  the  Mid-Atlantic 
Bshery  Management  Council.  The 
Multispecies  FMP  has  evolved  from  the 
Council's  long-standing  management 
eSbtts  first  begun  in  1977  on  ood. 
haddock.  «nd  yellowtail  floundw  in  the 
eri^nal  Atlantic  Gioundfish  FMP  and 
more  recently  the  Interim  Biahery 
Management  Plan  for  Atlai^c 
Groundfish.  The  Multispecies  Fkff  was 
developed  to  reidaoe  tlue  Interim  Plan  on 
the  assumption  that  cod.  haddock  and 
yeUowtail  flounder  are  not  isolated 
stocks,  bat  are  part  of  a  highly  complex 
and  diveraified  firiiery  resource.  As  a 
result  the  management  unit 
encompasses  the  interrelated  species  of 
a  demersal  finfish  complex,  wtddi 
includes  cod.  haddock,  yellowtail 
flounder,  pollock,  redfish.  winter 
flounder,  American  plaice,  witch 
flounder,  windowpane  flounder,  and 
white  hake. 

The  goal  of  the  Conncil  in 
multispecies  management  is  to  preserve 
this  mix  of  species  at  suffici«it 
abundances  to  assure  that  the  regulated 
species  maintain  adequate  spawning 
potential,  so  that  the  resource,  as  a 
whole,  can  recover  inm  outside 
influences,  such  as  the  pressure  imposed 
by  fishing,  lliis  goal  is  embodied  in  the 
major  objectives  of  the  Plan,  which  are 
(1)  to  control-fishing  mortality  on 
juvenile  fish -(prlmarilyl  and  on  adults 
(secondarily)  of  selected  finfish  stacks 
to  maintain  sufficient  spawning 
potential  so  that  year  classes  replace 
themselves  on  a  long-term  average 
basis,  and  (2)  to  reduce  fishing  mortabty 
in  order  to  rebuild  those  stocks  which 
have  insufficient  spawning  potential  to 
maintain  a  viable  fishery  resource.  The 
objective  promote  greater  egg 
production  by  controlling  or  reducing 
mortality  on  non-spawnnig,  juvenile 
fish,  thus  allowing  more  fiih  to  reach 
sexual  maturity  and  produce  before  they 
are  removed  by  the  fishery. 

The  objectives  are  acoonnpiished 
throB^  several  management  measures 


designed  to  protect  species  within  the 
multispecies  complex.  The  Ceundl 
beUeves  that  the  meaeuree  tanptenent 
coneei  valion  over  and  aA>ove  that 
afforded  ^  the  Infterim  Plan.  The 
measufesare  (19  ndnfanum  sises  for 
seven  major  oomraercial  species;  |2) 
minimwm  oiaes  im  recreationaUy-cau^t 
oed  and  liaddadc;  (9)  major  extensions 
of  closed  spawning  areas  for  haddodc 
on  Geofges  Bank;  (4)  a  closed  area  in 
Southern  New  England  to  enhance 
yellowtafl 'floundM"spawning  potential 
(5)  major  dianges  in  the  regulations 
governing  smaU-mesh  fisheries;  (6)  a 
major  increase  in  the  mesh  size  of 
mobile  trawl  gear  (7)  a  marking 
requirement  for  gill  net  gear,  and  (8]  a 
seasonal  mesfa'Size  restriction  for 
redfish  to  increase  spawning  potential. 

The  Council  believes  Aat  these 
measures  will  ensure  long-term 
abundance  of  die  demersal  finfish 
complex  at  levels  that  will  si4)port  a 
viable  fishery,  and  retain  the  fishing 
industry's  traditional  access  to  a 
multispecies  fisfaeiy  With  a  minim<mi  of 
government  regulation.  This  approach 
has  been  designed  to  be  responsive  to 
changing  circumstances  in  the  fish«y, 
throtigh  the  establishment  of  a  Technical 
Monitoring  Group  (IMG).  The  TMG  will 
conduct  periodic  analyses  of  p-hanging 
conditions  in  the  fishery  resource,  and 
make  reconunendations  that  will  keep  a 
continual  focus  on  achievement  of  the 
plan's  objectives.  The  plan  is  expected 
to  be  a  framework  on  which  to  build  to 
ensiuv  effective  management  in  the  long 
term. 

The  Plan  takes  into  aooount  the 
willingness  of  fishermen  to  comply  with 
changes  in  fishing  regulations  and  the 
ability  of  the  NMFS.  the  States,  and  the 
Coast  Guard  to  enforce  them.  In 
summary,  the  Council  believes  that  the 
plan  (1)  sets  objectives  that  establish  a 
standard  against  which  success  can  be 
measured;  (2)  reconciles  the  tension 
between  the  need  to  respond  to  the 
condition  of  stocks  within  the  resource 
complex  and  the  limitations  imposed  by 
the  multispecies  industry  by  which  those 
stocks  are  utilized;  (3)  takes  into 
account  NMFS'  enforcement  capability; 
and  (4r)  represents  a  consensus  position 
within  the  ptuameters  of  what  is 
desirable,  possible,  and  siq>portable  at 
this  stage  in  the  evolution  of  fisheries 
management  in  New  England. 

Hie  Secretary  specifically  requests 
comments  on: 

(l)The  likelfiiood  of  overfishing 
considering  the  present  condition  of  tiie 
stocks,  the  proposed  management 
measures,  and  flie  spawning  potential 
objectives  {^flie  Phff; 
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(2)  T%e  fanpaet  of 'fin -exempted 
nshenn  pragnon  tni  ifae  troin^  in'Oie 
medi-size  conservation  meanm  to 
adiieweihenaii'a  ^Hmniiig  poteiftiflfl 
objective;  and 

(3)  The  enforceability  «f  Hie 
man^emeat  neaevee  tf  no  «d4BS«Bd 
funds  wn  avadhMe  for  wiwcemuiit 

Owe  of  ^fte  piBiul— tf^tf  <he  ton^tem 
calcrirtiwi^lhej^ipwprigte  «pnwiiiiig 
stock  is  a  constoit  4er>«l  «|  fiditaig 
raortiihty.  ISwtBuiBber  of  «tterii«Ml 
vesseb  tfaas  inareaaed  an  «v«tage<of  10 
percent  per  year  (lOTS-lWiS);  44  pcBcant 
of  the  total  of  302  vessels  added  4o  Ha 
fleet  IqrlflSl  were  new  snd  iSB  wen 
Mrialing  eoawilu  wUuh^eitfaeraMdtcdBad 
gear,  moved  to  New  England,  nr  wen 
newljNaoqaired  tised  in —els.  Cammeilt 
is  specincally  invited  tm  tfae.Tekitioiiflli^) 
of  increased  fishing  preasate  >to  the  wdl- 
being  of  the  firiieiy  reao«oe. 

Ihe  BKerapted  -^heries  pEo^am 
allows  Ihe  use  of  a  ue^  size  smaller 
than  the  propeaeA  lefOlated  mesh  ^ 
certain '4peoies  and  seasens  thiaughoilt 
the  fishiqg  year.  'CkHnment  is  ^let^oally 
invited  on  the  inqmct  of  thispMigBam  en 
the  attaiimient  of  thefdan's  spawning 
potential  objectives. 

Preliminary  estimates  are  that  the 
eaforoeoteat  costs  for  this  FMP,  if 
JBapleipented.  will  increase  fromntlS^ 
miUiaii  to  at  least  $16.6  million  annuatly, 
with  little  likelihood  that  additional 
funds  will  be  available.  Comment  is 
specifically  invited  on -the  entorcanibflfty 
and  effectiveness  of  closed  areas  il 
additional/fundiqg  is  not  evallable. 

Classificalkin 

Section  3l»(^tl)fCltiil  of  *e 
Magmison  Act,  as  amended,  Tegtmes  "fiie 
Secretary  of  Commerce  (Secretary)  1o 
pablishiegtilations  proposed  by  a 
Council  within  30  days  of  receipt  x)f  a 
FMP  and  .pn^MMed  regulations.  At  this 
time,  the  Secretary  has  not  determined 
that  Qie  FMP  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act  and  other  applicable 
law.  The  Secretary,  in  making  that 
detennlnation,  will  take  into  account  the 
information,  views,  and  comments 
received  during  the  comment  period. 

The  Council  prepared  a  draft 
environmental  impact  statement  for  tills 
FMP;  a  notice  of  availability  was 
published  on  October  24. 1985  [50  FR 
43281). 

The  NOAA  Administrator  determined 
that  this  proposed  nUe  is  not  a '"major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  proposed  rule,  including  regulations 
for  mininmm  fish  size,  minimum  mesh 
size,  exempted  fisheries,  closed  areas, 
and  a  redfirih  area,  may  result  in  a 


mcucimam  loss  40*616  teduitiy  of  fISA 
mlffi«m  '(7.9yBrcer(f)  and  VSOtmaa-yean 
during  die  first  year  of  implementation. 
The  prewnt  cost  -f  dinounted  at  10 
percent)  olf  'fiie  program  '(oeasured  as 
foregone  revenues)  over  a  ten^ar 
period  in  -wqaectgd  to  he  abouttS.S 
million  (0.4  percetft).  Thepwpoaed  gear 
marking  requirements  may  rnult  in  a 
maximum  annual  tsoM  fl/FlHB6iO0O.  An 
amnm increase  in  nieTnsttn 
enforcement  is  expected  to  be  $32  ' 
miuion;  however,  eiiforcemeitt  may 
remain  M  cnrrent  levels.  If  additional 
funding  is  nnavafiable.  l%e  pmpose  of 
the  FMP  is  to  eiihaiu;e  pruductivity  and 
thus  proniDte  investment  andinnovsrtion 
in  the  fishery  once  tiie  industry  ias 
absorbed  fte  initial  losses.  The 
proposed,  rule  is  not  expected  to  have  a 
significant  adverse  effect  on  fte 
Northeast  multispecies  indust^r.  Ilie 
Counc^  prepared  a  reguletory  impact 
review  |RIRj  Which  concluded  diat  Ails 
rule  wlU  produce  long-term  benefits 
associated  with  flie  adiievement  af  the 
FMPbtjectives  within  the  f earth  year  of 
implementation.  A  copy  oT  fliis  ^^  may 
be  obtained  ^-om  the  Council  dt  the 
address  above. 

-  This  prqposed  nde  is  exempt  from  'die 
procedures  df  E.'0. 12291  under  section 
8(a7IZ)  df  diat  Tirder.  Deadlines  imposed 
under  the  M^mison  Act,  as  amended 
by  Plib.  L  97-453,  require  the  Secretary 
to  public  this  proposed  rule  30  days 
after  its  cBceipL  "Rie  proposed  role  is 
being  reported  to  tiie  Director,  ^Office  of 
Management  and  fiudget  with  an 
explanation  of  why  His  not  possibb  to 
follow  the  regular  procedures  of  the 
order. 

A  determination  as  to  indiefher  or  not 
the  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  smsdl 
entities  will  tie  made  in  conjimction  with 
publication  of  the  final  rule. 

This  rule  contaiinsa  collection  of 
information  requirement  under  die 
exempted  fisheries  program,  which  is 
subject  toihe  Paperwoik  Reduction  Act 
(PRA).  A  request  to  collect  this 
information  lias  been  submitted  to  die 
Office  of  Management  and  Budget  for 
review  under  section  3504(h)  of  the  PRA. 
Comments  should  be  directed  to  the 
Office  of  Iriformadon  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  NOAA. 

The  Council  has  determined  diat'dds 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  die  maximum  extent 
practicable  with  the  approved  coastsil 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Maryland,  Delaware,  and  Nordi 
CardJiUL'T^s  determination  has  been 
submitted  for  review  by  the  responsible 


State  agencies  under  section  307 'Of  the 
Coastal  Zone  Management  Act 

list  af  SHbM*  b  M  CFR  Part  Ml 

Fixates,  FiSbing,  Reporting  and 
recordke^ing  requirements. 

itetod:  WawHibar  27,  USB. 

DtfUtyJkmistantAihniB. 

ReaouitmMaaagement  Notienai  AA 
Fisheries  Senrkx.  ' 

For  the  reasons  set  forth  in  )he 
preamble.  Chapter  VI  of  W'Cni is 
proposed  to  be  amended  t>y  revising 
Part  esi  to  read  as  fdHows: 

MKT  t54— NORTHEAST 


Subpart 

Sac. 

8B1.1  Puipme  and  scope. 

6B1.2  PeifiaiticM. 

651.3  Relationship  to  adtfriaws. 

eSLA  Vessel  penults. 

651.5  Recordkeeping  and  repurtiug 
requiiemedtt.  [Reserved] 

651.6  Vessel  identification. 

651.7  fiR^tibWona. 

651^6  FadHtation  df  enfonemenL 

651.9  Penalfiea. 


Suboart  B^4lafiafiainant  1 

%wary^ma.Bp        la^Ms^^By^psse^Fve*  i 

651.20  A^grflated  mesh -area  and,gear 
limitations. 

651.21  "Closed  areas. 

69122   'Exempted 'fishery  programs. 
651.23    Mihiraom  fidisize. 
WL'M    AddttioiMl'measiiret. 
6512S    aqjerimentollisblng. 
651.26    Gear  maiking  requirements. 
Authority:  96  U.&C  1801 -et  aeq. 


Subpart 


9V51.1   Puipose  and  i 

This  part  implements  the  Fishei|r 
Managment  Plan  far  the  Northeast 
Multispecies  Fishery  prepared  and 
adopted  by  the  New  England  Fishery 
Managenwnt  Council  in  oonsultation 
with  the  Mid-Adantic  Fishery 
Management  Onmicfl.  .niese  regnlatians 
govern  the  conservation  and 
managment  of  multispecies  finfi^h. 

§J5t,2   iMinltiooa. 

In  addition  -to  use  'definitions  'm  the 
Magonsaa  Act  and  milBBS  tin  context 
requires  otherwise,  ;die  terms  used  in 
this  part  have  the  following  meanings: 

Areoso/custoe^  means  any  vessels, 
buildings,  vetncles,  piers  or  dock 
facilities  where  finfish^may  be  femd. 

Assistant  Administrator  means  die 
Assistant  Administrator  for  Fisheries. 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
'Commerce,  3300  Widtebaven  Street 
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NW,  Washington.  DC|20235.  or  a 
designee. 
Authorized  officer  i^eans: 

(a)  Any  conunissior  ed,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(b)  Any  special  ageiit  of  the  National 
Marine  Fisheries  Ser\1ce; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  ay^ement  with  the 
Secretary  and  the  Coi<unandant  of  the 
U.S.  Coast  Guard  to  etiforce  the 
provisions  of  the  Ma^uson  Act;  or 

(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  aciing  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Bottom-tending  gill  ^et  means  any  gill 
net,  anchored  or  otheitwise,  that  is 
Bshed  on  or  near  the  1  lottom  in  the 
lower  third  of  the  coId  mn. 

Catch,  take,  orharv  sst  includes,  but  is 
not  limited  to,  any  act  vity  which  results 
in  killing  any  Bsh,  or  Qringing  any  live 
fish  aboard  a  vessel.  I 

Charter  and  part  boats  means  vessels 
carrying  recreational  fishing  parties  for 
a  per  capita  fee  or  foria  charter  fee. 

Cod  end  means  the  terminal  portion  of 
an  otter  trawl,  pair  tr^l,  beam  trawl, 
Scottish  seine,  or  mid-kwater  trawl  in 
which  the  catch  is  reti 

Exclusive  Economic 
means  that  area  adjac 
States  which,  except  where  modified  to 
accommodate  international  boundaries, 
encompasses  all  waters  from  the 
seaward  boundary  of  leach  of  the  coastal 
States  to  a  line  on  which  each  point  is 
200  nautical  miles  from  the  baseline 
from  which  the  territorial  sea  is 
measured.  | 

Exempted  fisheries  means  those 
species  found  in  the  exempted  fisheries 
program  (§651.22). 

Fishing  means  any  activity,  other  than 
scientific  research  coitducted  by  a 
scientific  research  vessel,  which 
involves: 

(a)  The  catching,  ta^ 
offish; 

(b)  The  attempted  ( 
harvesting  of  fish; 

(c)  Any  other  activit 
reasonably  be  expected  to  result  in  the 
catching,  taking  or  hai  vesting  of  fish;  or 

(d)  Any  operations  \  it  sea  in  support 
of.  or  in  preparation  fi  )r,  any  activity 
described  in  paragraph  (a),  (b)  or  (c)  of 
this  definition. 

Fishing  vessel  meai  is  any  vessel  boat 
ship,  or  other  craft  wl  ich  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
which  is  normally  us^  fon 

(a)  Fishing;  or 

(b)  Aiding  or  assist  ng  one  or  more 
vessels  at  sea  in  the  f  erformance  of  any 
activity  relating  to  fis  ling;  including,  but 


^ined. 

[  Zone  (EEZ) 

snt  to  the  United 


;  or  harvesting 
Itching,  taking  or 
which  can 


not  limited  to.  preparation,  supply, 
storage,  refilgeration.  fransportation,  or 
processing. 

Land  means  to  begin  offloading  fish, 
to  offload  fish  or  to  transfer  fish  to 
another  vessel. 

Longline  gear  means^shing  gear 
which  is  set  horizontally,  either 
anchored,  floating,  or  attached  to  a 
vessel,  which  consists  of  a  main  or 
ground  line  with  three  or  more  gangions 
and  hooks. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act  as  amended  (16  U.S.C  1801  et  seq.J. 

Mid-Atlantic  area  means  that  area 
west  and  south  of  a  line  commencing  at 
41'18'16.2'N.  latitude  by  71'54'28.5'W. 
longitude  and  proceeding  South 
3r22'32.75'  East  to  the  point  of 
intersection  with  the  outer  boundary  of 
the  EEZ. 

Mid-water  trawl  gear  means  pelagic 
trawl  gear,  no  portion  of  which  is 
operated  in  contact  with  the  bottom. 

Multispecies  finfish  means  all  finfish 
in  the  Northeast  portion  of  the  Atlantic 
EEZ  not  otherwise  regulated  under  the 
Magnuson  Act  by  international  treaty  or 
otherwise  excluded  by  the  management 
unit  of  the  FMP.  These  species  are:  cod, 
yellowtail  flounder,  haddock,  American 
plaice,  pollock,  redfish,  witch  flounder, 
white  hake,  and  windowpane  flounder. 

New  England  area  means  that  area 
east  and  north  of  a  line  commencing  at 
41  •18'16.2"N.  by  71*54*28.5"W.  and 
proceeding  South  37*22'32.75"  East  to 
the  point  of  intersection  with  the  outer 
boundary  of  the  EEZ. 

Official  number  means  the 
documentation  nimiber  issued  by  the 
U.S.  Coast  Guard  or  the  registration 
number  issued  by  a  State  or  the  U.S. 
Coast  Guard  for  imdocmented  vessels. 

Operator  viVih.  respect  to  any  vessel, 
means  the  master  or  other  individual 
aboard  and  in  charge  of  that  vessel. 

Owner  with  respect  to  any  vessel, 
means: 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part 

(b)  Any  charterer  of  the  vessel 
whether  bareboat  time,  or  voyage; 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  But 
not  limited  to.  parties  to  a  management 
agreement  operating  agreement  or  . 
other  similar  arrangement  that  bestows 
control  over  the  destination,  function,  or 
operating  of  the  vessel;  or 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraph 
(a),(b)  or  (c]  of  this  definition. 

Person  means  any  individual  (whether 
or  not  a  citizen  of  the  United  States], 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State). 


and  any  Federal  State,  local  or  foreign 
government  or  any  entity  of  any  such 
government 

Recreational  fishing  means  fishing  for 
finfish  which  does  not  result  in  their 
barter,  trade,  or  sale. 

Recreational  fishing  vessel  means  any 
vessel  fit>m  which  no  fishing  other  than 
recreational  fishing  is  conducted.  Party 
and  charter  boats  are  not  considered 
recreational  fishing  vessels. 

Regional  Director  meaoB  the  Regional 
Director.  Northeast  Region.  National 
Marine  Fisheries  Service.  NOAA,  or  a 
designee. 

Retain  aboard  means  to  fail  to  return 
to  the  sea  after  a  reasonable  opportunity 
to  sort  the  catch. 

Secretary  means  the  Secretary  of 
Commerce,  or  a  designee. 

Technical  monitoring  group  (TMG) 
means  diat  group  of  scientists/technical 
analysts  wUch  will  report  to  the  Council 
for  the  purposes  of — (a)  Monitoring  the 
implementation  of  the  FMP  relative  to 
achievement  of  the  objectives,  and  (b) 
Making  recommendations  for  changes  in 
the  management  program. 

U.S. — harvested  fish  means  fish 
caught,  taken,  or  harvested  by  vessels  of 
the  United  States  within  any  fishery 
regulated  by  a  fishery  management  plan 
or  preliminary  fishery  management  plan 
implemented  under  the  Magnuson  Act 

Vessel  of  the  United  States  means: 

(a)  Any  vessel  documented  under  the 
laws  of  the  United  States: 

(b)  Any  vessel  numbered  in 
accordance  with  the  Federal  Boat  Safety 
Act  of  1971  (46  U.S.C.  1400  et  seg.)  and 
measuring  less  than  5  net  tons;  or 

(c)  Any  vessel  numbered  under  the 
Federal  Boat  Safety  Act  of  1971  (46 
U.S.C.  1400  et  seg.)  and  used  exclusively 
for  pleasure. 

§651,3    fWatkMMMp  to  ottMf  lawa. 

(a)  Fishing  for  squid,  mackerel  and 
butterfish,  which  is  affected  by  these 
rules,  also  is  governed  by  other  domestic 
rules  under  Chapter  VI,  Title  50.  Part  655 
of  the  Code  of  Federal  Regulations. 

(b)  Fishing  vessel  operators  will 
exercise  due  care  in  the  conduct  of 
fishing  activities  near  submarine  cables. 
Damage  to  submarine  cables  resulting 
&t)m  intentional  acts  or  from  the  failure 
to  exercise  due  care  in  the  conduct  of 
fishing  operations  subjects  the  fishing 
vessel  operator  to  the  criminal  penalties 
prescribed  by  the  Submarine  Cable  Act 
(47  U.S.C  21)  which  implements  the 
International  Convention  for  the 
Protection  of  Submarine  Cables.  Fishing 
vessel  operators  also  should  be  aware 
that  the  Submarine  Cable  Act  prohibts 
fishing  operations  at  a  distance  of  less 
than  one  nautical  mile  from  a  vessel 
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subnrarine  t^ble:  tir  Bt  a  distance  of  less 
thanDneipiarter'naaticdl'infie'froni  a 
buoyor 'buoys  intended  io  meak  the 
position  of  aca'ble'when'beinglaidtjr 
when  out  of  order  or  broken. 

(c)  Nothing  in  tiieseregiiltffions  wffl 
suponeae  luuie  lestiiClive  'State  or  local 
multispecies  %tfi8fa  management 
measures. 

9651.4    V— — Ipsrmlli. 

fa)  iCenanU.  ({1)  Any  vasel  of  !tfae 
United  States  fishing  for  multispecies 
finfirii,  except  cumnutoial'veasels 
fialnng  «ccliiBivefy  within  State  waters 
andsecreatianal  fishing  vessels,  imnst 
have  a  permit  required  by  this  part 
aboard  ilK  venel. 

(2)  Vessel  awmers  or  operatoss  -who 
app^-fer  a  fisiiing  vessel  permit  under 
this  section  must  agree  as  a  condition  •of 
the  (permit  that  the  vessel's  fishing    . 
catch,  and  pertinent  gear  (withoat 
regard  to  ^whether  audi  'fishing  >ocaazB  in 
the  £EZ  or  landward  of  the  t3EZ  wid 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken,  orJanded) 
wiU  be  subject  to  all  the  requirements  irf 
this  part.  All  «uch  filing,  catch,  and 
gear  will  remain  sutqeot  to  any 
applicable  State  or  local  Tequieements.  If 
a  requirement  of  this  part  and 
conservation  measure  required  by  Stele 
or  loccd  law  differ,  any  vessel  owner  or 
operator  permitted  to  fish  in  the  ^EZ 
must  comply  with  &e  more  restrictive 
requirement. 

(b)  Applioation.  (IJ  An  amplication  for 
a  fishing  vessel  to  participate  in  the 
multispecies  finfiah  fishery  must  be 
submitted  and  signed  by  the  vessel 
owner  on  an  appropriate  form  which 
may  be  obtained  from  the  Regional 
Director.  The  applictftitm  should  be 
submitted  to  the  Regional  Director  at 
least  2  months  prior  to  the  date  on 
which  the  appUcant  desires  to  have  the 
permit  made  effective  to  ensure  that  he 
will  receive  the  permit  on  time. 

(2)  Applicants  must  provide  all  of  the 
following  informaiton: 

(i)  The  name,  mailing  address,  and 
telephone  number  of  the  applicant  and 
the  ves^l's  master 

(ii)  The  name  of  the  vessel; 

(iii)  The  vessel's  official  number; 

(iv)  The  home  port  and  gross  tonnage 
of  the  vessel; 

(v)  The  engine  horsepower  of  ihe 
vessel; 

(vi)  The  approximate  fish-hold 
capacity  of  the  vessel  in  pounds; 

(vii)  The  type  of  fishing  gear  used  by 
the  vessel;  and 

(viii)  The  size  of  the  crew,  which  may 
be  stated  in  terms  of  a  range. 

{c)  Issuance.  (1)  Upon  receipt  of  a 
completed  application,  the  Regional 


Director  wlB  issue  a  permit  «afliiD  45 
days. 

iZ)  t]|pon  receipt  of  an  incomplete  or 
impropeily  executed  BpiJlication,  Ihe 
R^onal  Director  will  notify  the 
applicant  of  (he  deficiency  in  the 
appUcatioa  If  the  applicant  fails  to 
correct  the  deficiency  within  21  days 
follewiqg  the  date  (^notification,  ttie 
applicafion  will  be  discsffded. 

Id]  Surrender.  (1)  A  permit  issued  for 
a  vessel  may  be  surrendered  by  the 
owner  tiiereof  by  certified  mail 
addressed  to  the  Regional  Director. 

fZ)  TheHei^onaLl  Director  will  reissue 
a  permit  which  has  been  surrendered 
within  45  d£(ys  from  Oxe  date  the 
reissuance  was  requested. 

|e)  Expiration.  A  permit  e^gpires  When 
Ae  owner  or  flie  name  of  (he  vessel] 
changes. 

n  Duration.  A  permit  is  valid  until  it 
is  voluntarily  retiuned  or  expires  or  is 
revoked,  suspended,  or  modified  under 
t5CI^PBil^04. 

(g)  Alteration.  Any  permit  which  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(hj  ReplacemenL  Replaoement 
permits  may  lie  issued.  An  application 
for  a  replacement  pennit  wiU  not  be 
considered  a  new  application. 

(1)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable. 
A  permit  is  valid  only  for  the  vessel  for 
whioh.it  is  issued. 

{})  Display.  Any  permit  issued  imder 
this  part  must  be  carried  aboard  tlie 
fishing  vessel  at  all  times.  The  permit 
must  be  displayed  for  inspection  in  the 
pilot  house  of  ^e  vessel  or  in  einother 
appropriate  place. 

(k)  Su^ension  and.revocation. 
Subpart  D  of  15  tIFR  Part  904  governs 
the  imposition  of  sanctions  against  a 
permit  issued  under  this  part.  As 
specified  in  Subpart  D,  a  permit  may  be 
revoked,  modified,  or  suspended  if  the 
vesserfor  Which  the  permit  is  issued  is 
used  in  the  commission  of  an  oSense 
prohibited  by  the  Magnuson  Act  or  by 
this  part;  or  if  a  civil  penalty  or  criminal 
penalty  imposed  under  the  Magnuson 
Act  is  not  satisfied. 

(1)  Fees.  No  fee  is  required  lor  any 
permit  imder  this  part 

(m)  Change  in  application  ' 

information.  Any  change  in  the 
information  specified  in  paragraph  (b)  of 
this  section  must  be  reported  to  the 
Regional  Director  within  15  days  of  the 
change. 

(n)  Exempted  fisheries  program.  Any 
permit  holder  may  initially  requesit  entry 
into  the  exempted  fisheries  program 
(5  651.22}  by  telephoning  617-281-4454. 
The  permit  holder  must  give  his/her 
name,  vessel  name,  vessel  permit 
number,  the  specific  exemption 


requested,  flie  «tartiqg  date  and 
estimated  duration  of  partioipation  in 
the  program,  and  the^reaof  c^teraMon. 
The  permit  holder  must  have  the  letter 
of  authorization  aboard  at  all  times 
while  he/she  is  engaged  in  an  exen^ited 
fishery. 
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$651.6    V«M«I  ktontHlcatioa 

(a)  Official  number.  Each  fishing 
vesm^l  Bob ject  to  this  part  ever  25  feOt  -in 
length  must  display  its  official  number 
on  the  port  and  trttrrboard  sides  of  be 
deckhouse  or  hull  and  on  an  appiopiiate 
weather  deck  so  as  to  be  visible  from 
above. 

(b)  'Numerals.  "Hie  officisd  number 
must  be  permanently  affixed  to  eadi 
vessel  subject  to  this  part  in  contrasting 
block  Arabic  numerals  at  least  IB  inches 
in  height  for  vessels  over  65  feet  in 
length,  and  at  least  10  inches  in  height 
for  vessels  .over  25  feet  in  length.  Tlie 
length  of  a  vessel,  for  purposes  of  this 
section,  will  be  that  length  set  fordi  in 
U.S.  C^ast  Guard  or  State  records. 

[c)iDutie8  of  operator.  The^jperator  o^ 
each  vessel«ihject  to  this  part  wilL 

(1)  JCeep  tiie  vessel'B  name  and  official 
number  clearly  legible  and  in^ood 
repair  and 

(2)  Ensure  that  no  part  of  the  veaseL 
its  rigging,  its  fishing  gear,  or  any  othar 
object  obstructs  the  view  of  tfaeaffioidl 
number  from  an  enforcement  vessel  m 
aircraft. 

(d)  Nonpermanent  markings.  Vessels 
carrying  fishing  parties  on  a  per  capita 
basis  or  by  charter  must  use  markings 
that  meet  the  above  requirements, 
except  for  the  requirement  that  diey  be 
affixed  permanently  to  (he  vessel  Tte 
nonpermanent  markings  must  be 
displayed  in  conformity  with  the  above 
requirements  when  the  vessel  is  fishing 
for  multispecies  finfish. 

9651.7    Prohibttiona. 

(al  It  4S -unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
permit  under  (  651.4  to  do  any  of  the 
following: 

(1)  Land  or  possess  any  multispecies 
fii^sh  which  fails  to  meet  the  minumum 
sizes  specified  in  %  651.23;  and 

(2)  Fail  to  affix  and  maintain 
permanent  markings  as  reqinred  by 
S  651.6. 

(b)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1]  Use  any  vessel  of  the  United  States 
(except  recreational  fishing  vessels)  lor 
taking,  catching,  harvesting,  or  landing 
any  multispecies  £nfish  taken  from  the 
EEZ  unless  the  vessel  or  operator  has  a 
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valid  pennit  isauM  under  this  part  and 
the  pennit  is  aboard  the  vessel; 

(2)  Fish  within  tie  large-mesh  area 
specified  in  §  651.^(a)  with  nets  smaller 
than  the  minimum  jsize  specified  in 

i  6Sl^b)  unless  jhe  vessel  is 
registered  in  an  exempted  fisheries 
program  established  under  §  651.22; 

(3)  Fish  in  either  area  specified  in 

§  651.21  during  a  period  in  which  that 
area  is  closed,  unit  iss  allowed  by  that 
section; 

(4)  Dump  the  coi  itents  on  the  net  after 
being  signaled  by  f  n  authorized  officer 
that  the  vessel  is  t^  be  boarded. 

(5)  Possess.  hav(  custody  or  control 
of,  ship  transport,  ( iHer  for  sale,  sell, 
purchase,  land,  or  i  >xport  any 
multispecies  finfisi  i  taken,  retained  or 
imported  in  violati<  )n  of  the  Magnuson 
Act.  this  part  or  an  y  other  regulation 
under  the  Magnusc  n  Act; 

(6)  Import  regula  led  species  which  are 
inconsistent  with  J  651.23; 

(7)  Make  any  false  statement  in 
connection  with  ai^  application  under 
S  651.4  or  fail  to  rej>ort  to  the  Regional 
Director,  within  isldays,  any  change  in 
the  information  cof  tained  in  a  permit 
application  for  a  vessel; 

(8)  Make  any  falie  statement,  oral  or 
written,  to  an  autharized  officer, 
concerning  the  takng,  catching,  harvest 
landing,  purchase,  sales,  or  transfer  of 
any  multispecies  fitifish. 

(9)  Refuse  to  per^iit  an  authorized 
officer  to  board  a  Ashing  vessel  or  to 
enter  an  area  of  custody,  subject  to  such 
person's  control,  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  th^  enforcement  of  the 
Magnuson  Act.  thii  part  or  any  other 
regulation  or  permi  imder  the 
Magnuson  Act. 

(10)  Forcibly  assf  alt  resist  oppose, 
impede,  initimidatd,  threatened,  or 
interfere  with  any  Authorized  officer  in 
the  conduct  of  any  pearch  or  inspecion 
described  in  parag^ph  (b)(5)  of  this 
section:  1 

(11)  Resist  a  law^il  arrest  for  any  act 
prohibited  by  this  dart 

(12)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  with  the 
knowledge  that  sucii  other  person  has 
committed  any  act  prohibited  by  this 


obstruct  delay,  or 

s  the  lawful 

h  in  the  process  of 


part 

(13)  Interfere  wi 
prevent  by  any  me 
investigation  or  se 
enforcing  this  part; 

(14)  Fail  to  compkr  immediately  with 
enforcement  and  b<  larding  procedures 
specified  in  §  651.8; 

(15)  Transfer  dirt  ctly  or  indirectly,  or 
attempt  to  so  transl  er,  any  U.S.- 
harvested  multispei  ies  finish  not 
otherwise  specifically  authorized  under 


S  651.28  to  any  foreigh  fishing  vessel 
within  the  EEZ;  or 

(16)  Violate  any  provisions  of  the 
exempted  fisheries  program  specified  in 
§  651.22. 

(c)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act,  or  any  regulations  or  permit  issued 
under  the  Magnuson  Act. 

(d)  Presumption.  The  possession  of 
multispecies  finfish  which  do  not  meet 
the  minimum  sizes  specified  in  §  651.23 
for  sale  will  be  prima  facie  evidence 
that  such  multispecies  finfish  were 
taken  or  imported  in  violation  of  these 
regulations.  Evidence  that  such  fish 
were  harvested  by  a  vessel  fishing 
exclusively  within  State  waters  will  be 
sufficient  to  rebut  the  presumption.  This 
presumption  does  not  apply  to  fish  being 
sorted  on  desk. 

(e)  Dumping.  No  person,  having  been 
signaled  by  an  authorized  officer,  will 
dump  on  board  or  into  the  water  the 
contents  of  the  net  before  the  authorized 
officer  has  permitted  the  net  to  be 
emptied. 

9  651 J    FaclHtation  of  •nforcenwnt 

(a)  General.  The  operator  of.  or  any 
other  person  aboard  any  fishing  vessel 
subject  to  this  part  must  immediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  officer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment  fishing 
record  (where  applicable)  and  catch  for 
purposes  of  enforcing  the  Magnuson  Act 
and  this  part. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  U.S.  Coast  Guard 
vessel  or  aircraft  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

(2)  If  the  size  of  the  vessel  and  the 
wind.  sea.  and  visibility  conditions 
allow,  loudhailer  is  the  perferred 
method  for  communicating  between 
vessels.  If  use  of  a  loudhailer  is  not 
practicable,  and  for  communications 
with  an  aircraft,  VHF-FM  or  high 
frequency  radiotelephone  will  be 
employed.  Hand  signals,  placards,  or 
voice  may  be  emploted  by  an  authorized 
officer  and  message  blocks  may  be 
dropped  from  an  aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop. 

(4)  Failure  of  a  vessel's  operator  to 
stop  his  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer,  radiotelephone,  flashing  light 


signal,  or  other  means  constitutes  prima 
facie  evidence  of  the  offense  of  refusal 
to  allow  an  authorized  officer  to  board.  . 

(5)  The  operator  of  a  vessel  who  does 
not  understiind  a  signal  fivm  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must 

(1)  Guard  Channel  16.  VHF-FM,  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his  party  to  come 
aboard; 

(3)  Except  for  those  vessels  with  a 
fi^eboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  his  party  to  come  aboard; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer,  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladder;  and, 

(5)  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  additional 
signals,  extracted-fit)m  the  International 
Code  of  Signals,  may  be  sent  by  flashing 
light  by  an  enforcement  unit  when 
conditions  do  not  allow  communications 
by  loudhailer  or  radiotelephone. 
Knowledge  of  these  signals  by  vessel 
operators  is  not  required.  However, 
knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
may  preclude  the  necessity  of  sending 
the  signal  "L"  and  the  necessity  for  the 
vessel  to  stop  instantly. 

(1)  "AA"  repeated  (.  —  .—).» is  the 
call  to  an  unknown  station.  The  operator 
of  the  signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CY"  (.  —  .  —  . .  — .  — . 

means  "You  should  proceed  at 

slow  speed,  a  boat  is  coming  to  you," 
The  signal  is  normally  employed  when 
conditions  allow  an  enforcement 
boarding  without  the  necessity  of  the 
vessel  being  boarded  coming  to  a 
complete  stop,  or,  in  some  cases, 
without  retrieval  of  fishing  gear  which 
may  be  in  the  water. 

(3)"SQ3"(... .-... ] 

means  "You  should  stop  or  heave  to:  I 
am  going  to  board  you." 

(4)  "L"  (.  —  ..)  means  "You  should 
stop  your  vessel  instantly." 


■  Period  (.)  means  a  short  flash  of  li^t;  dash  ( — ) 
means  a  long  flash  of  light. 
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Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  part  will  be 
subject  to  the  civil  and  criminal  penalty 
provisions  and  forfeiture  provisions 
prescribed  in  the  Magnuson  Act  to  50 
CFR  Part  621  and  15  CFR  Part  904  (Civil 
Procedures),  and  other  applicable  law. 

Subpart  B— Manag«fnent  Measure* 

S  651^    RcgulatMl  mesh  area  and  gaar 
limltatkMw. 

(a)  The  mesh  sizes  stated  in 
paragraphs  (b)  and  (c)  of  this  section 
will  apply  to  all  vessels  fishing  within 
the  areas  bounded  by  straight  lines 
(rhumb  lines]  in  the  order  stated: 

(1)  The  line  drawn  bom  the 
intersection  of  the  outer  boundary  of  the 
territorial  sea,  eastward  along  41*35'  N. 
latitude  to  the  intersection  with  69°40' 
W.  longitude,  then  southward  along 
69*40'  W.  longitude  to  the  intersection  of 
line  LORAN  C,  9960-Y-^3500; 

(2)  Then  eastward  along  LORAN  C, 
9960-Y-43500  to  the  intersection  of  line 
LORAN  C.  5930-Y-30750; 

(3)  Then  northeastward  along  LORAN 
C,  5930-Y-30750  to  the  point  of 
intersection  with  the  United  States/ 
Canada  Maritime  Boundary; 

(4)  Then  northward  along  the  United 
States/Canada  Maritime  Boundary 
demarcated  by  projection  of  a  line 
through  the  coordinates: 

(i)  40*27'05' N..  65°41'49' W.; 
(ii)  42*31 '08'  N..  67'28'05'  W.; 
(iii)  42*53'14'  N.,  67*44'35''  W.; 
(iv)  44*11'12'  N.,  67*16'46'  W.;  and 

(5)  Then  along  the  shoreward 
boundary  of  the  regulated  mesh  area, 
which  is  the  outer  boundary  of  the 
territorial  sea. 

(6)  The  regidated  mesh  area  described 
above  is  divided  in  two  by  a  line  drawn 
ft-om  the  eastern  shore  of  Cape  Cod  at 
the  point  of  intersection  of  the  outer 
boundary  of  the  territorial  sea, 
northward  along  70*00'  W.  longitude  to 
42*20'  N.  latitude,  70*00'  W.  longitude 
and  then  eastward  along  42*20'  N. 
latitude  to  the  point  of  intersection  with 
the  United  States/Canada  Maritime  - 
Boimdary.  The  area  north  of  this 
dividing  line  will  be  known  as  the  Gulf 
of  Maine  regulated  mesh  area,  and  the 
area  south  of  this  line  will  be  known  as 
the  Georges  Bank  regulated  mesh  area. 

(b)  Trawl  nets.  [\)  Diamond  mesh." 
Except  as  provided  for  in  §  651.20  (d) 
and  (e)  and  {  651.22.  the  minimum  mesh 
size  for  any  trawl  net  or  Scottish  seine 
used  by  a  vessel  fishing  in  the  mesh 
area  described  in  paragraph  (a)  of  this 
section  is  5V^  inches  in  the  cod  end  in 
the  Gulf  of  Maine  regulated  mesh  area; 
and  5^  inches  in  the  cod  end  in  the 
Georges  Bank  regulated  mesh  area. 


(2)  Square  mesh.  Vesseb  may  use 
square  mesh  vihicti  the  Regional 
Director  has  certified  to  be  equivalent  in 
terms  of  haddock  escapement  to  the 
mesh  sizes  specified  in  paragraph  (b)(1) 
of  this  section. 

(c)  Gill  nets.  (1)  Except  as  provided 
for  in  S  651.22.  the  minimum  mesh  size 
for  any  gill  net  used  by  a  vessel  fishing 
in  the  mesh  area  described  in  paragraph 

(a)  of  this  section  will  be  the  same  as 
that  specified  under  paragraph  (b)  of 
this  section. 

(2)  In  other  portions  of  the  New 
England  area  not  subject  to  minimum 
mesh  size  restrictions  under  paragraph 

(b)  of  this  section,  the  mesh  in  bottom- 
tending  gill  nets  must  be  the  same  as 
that  in  effect  for  the  Georges  Bank 
regulated  mesh  area  during  the  months 
of  November  through  February. 

(d)  Redfish  area.  The  area  defined 
below  will  be  unregulated  with  respect 
to  mesh  size  only  beginning  March  1  and 
ending  either  July  31  or  when  3,500 
metric  tons  (mt)  of  redfish  have  been 
landed  within  die  calendar  year, 
whichever  occurs  first.  The  redfish  area 
is  bounded  by  lines  in  the  following 
order — 

(1)  The  line  drawn  from  the 
intersection  of  42*20*  N.  latitude  with 
60*40*  N.  longitude,  northward  along 
69*40*  W.  longitude  to  the  intersection 
with  line  LORAN  C,  9960-S-25600; 

(2)  Then  northeastward  along  LORAN 
C,  line  9960-X-25600  to  the  intersection 
with  43*00'  N.  latitude; 

(3)  Then  eastward  along  43*00'  N. 
latitude  to  the  seaward  boundary  of  the 
U.S.  EEZ; 

(4)  Then  southward  along  the  seaward 
boundary  of  the  U.S.  EEZ  to  the 
intersection  with  42*20'  N.  latitude;  and 

(5)  Then  westward  along  42*20*  N. 
latitude  to  the  point  of  origin. 

(e)  Mid-water  gear.  (1)  In  the  portion 
of  the  regulated  mesh  area  where 
exempted  fishing  is  prohibited  under 

§  651.22,  fishing  for  Atlantic  or  blueback 
herring,  mackerel  and  squid  may  take 
place  throughout  the  fishing  year  with 
cod  end  mesh  sizes  less  than  the 
regulated  size,  provided  that  mid-water 
trawl  gear  is  used  exclusively,  and  the 
bycatch  of  multispecies  finfish  is  not 
greater  than  one  percent  by  weight  of  all 
other  fish  aboard  the  vessel  at  the  end 
of  each  fishing  trip. 

(2)  In  the  closed  area  described  for  the 
Southern  New  England/Mid-Atlantic 
Region  in  {  651.21,  fishing  for  herring, 
mackerel  and  squid  with  mid-water 
trawl  gear  may  be  permitted  by  the 
Regional  Director  subject  to  the 
stipulation  that  no  regulated  species 
may  be  retained  aboard  or  landed. 

(f)  Mesh  measurements.  (1)  Mesh 
sizes  are  measured  by  a  wedge-shaped 


gauge  having  a  taper  of  two  centimeters 
in  eight  centimeters  and  a  thickness  of 
2.3  indllimeters,  inserted  into  the  meshes 
under  a  pressure  or  pull  of  five 
kilograms.  The  mesh  size  will  be  the 
average  of  the  measurements  of  any 
series  of  20  consecutive  meshes.  The 
mesh  in  the  cod  end  will  be  measured  at 
least  10  meshes  from  the  lacings, 
beginning  at  the  after-end  and  running 
parallel  to  the  long  axis. 

(2)  No  fishing  vessel  may  use  any 
means  or  device,  including,  but  not       / 
limited  to,  chafing  gear,  liners,  or  double 
nets,  if  it  would  obstruct  the  meshes  of 
the  cod  end  or  otherwise  diminish  the 
size  of  the  meshes  of  the  cod  end. 
However,  canvas,  netting,  or  other 
material  may  be  attached  to  the  under 
side  of  the  cod  end  to  reduce  wear  and 
prevent  damage  so  long  as  no  more  than 
50  percent  of  the  meshes  are  obstructed. 
Net  strengtheners  may  be  attached  to 
the  cod  end  of  trawl  nets,  providing  such 
net  strengtheners  consist  of  mesh 
material  similar  to  the  material  of  the 
cod  end  and  have  a  mesh  size  of  at  least 
twice  the  authorized  minimum  mesh 
size. 

9651^1    Ckwadaraat. 

(a)  Georges  Bank.  Except  as  allowed 
by  paragraph  (c)  of  this  section,  no 
person  may  fish  within  the  following 
areas  during  the  months  of  February 
through  May. 

(1)  An  area  known  as  Closed  Area  I 
bounded  by  straight  lines  (rhumb  lines) 
connecting  the  following  coordinates  in 
the  order  stated: 

(i)  40*53'N.  latitude,  68*53'W. 
longitude; 

(u)  41*35*N.  latitude,  68*30'W. 
longitude; 

(iii)  41*50'N.  latitude,  68*45'W. 
longitude;  and 

(iv)  41'50'N.  latihide,  e9*40'W. 
longitude. 

(2)  An  area  known  as  Closed  Area  II 
bounded  by  three  straight  lines 
described  as  follow^ 

(i)  A  line  originating  at  41*15'N. 
latitude,  67*00'W.  longitude,  projected 
eastward  along  41*15'N.  latitude  to  the 
point  of  intersection  with  the  United 
States /Canada  Maritime  Boundary; 

(ii)  A  second  line  originating  at 
41*15'N.  latitude,  67*00'W.  longihide. 
projected  northward  along  67°00'W. 
longitude  to  the  point  of  intersection 
with  the  United  States/Canada 
Maritime  Boundary;  and 

(iii)  That  portion  of  the  United  States/ 
Canada  Maritime  Boundary  that 
intersects  with  the  lines  described  in 
paragraph  (a)(2)  (i)  and  (ii)  of  this 
section. 
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(3)  Exceptions.  P^vgraph*  (a)(1).  and 
(2)  of  this  section  do  not  apply  to: 

(i)  Longline  vessels  that  fish  with 
hooks  having  a  gap4  of  not  less  than  1.18 
inches  (30  mm).  Closed  Area  I,  only; 

(ii)  Pot  gear  designed  and  used  to  take 
lobsters;  or 

(iii)  E)redges  desioied  and  used  to 
take  scallops.  J 

(4)  The  Regional  I|n«ctor  may  open 
either  or  both  CIose^Areas  I  and  II 
prior  to  the  schedul^  opening  in  Kiay 
by  notice  in  the  Federal  Register,  if  he 
determines  that  concentrations  of 
spawning  fish  are  no  longer  in  the 
area(s].  | 

(b)  Southern  New  England/Mid- 
Atlantic  Region.  (1]  Except  as  provided 
in  S  651.20(d).  and  paragraph  (bK3)  of 
this  section,  during  a  closure,  no  person 
may  fish  within  the  area  bounded  by 
straight  lines  (rhumb  lines)  in  the  order 
stated:  | 

(i)  The  line  drawnjfrom  the 
intersection  of  LORAN  C,  9960-Y-43700 
and  72*20^.  longituile  southward  along 
72'20'W.  longitude  t<)  the  intersection 
with  line  LORAN  C,  9g6O-Y-43500; 

(ii)  Then  eastward^along  LORAN  C, 
9960-Y-43500  to  the  Intersection  with 
line  72'00'W.  longitude; 

(iii)  Then  northward  along  72*00'W. 
longitude  to  the  intersection  with  line 
LORAN  C  9960-Y-48600: 

(iv)  Then  eastward  along  LORAN  C, 
996O-Y-43600  to  the  Intersection  with 
line  70*40^W.  longitu  ie; 

(v)  Then  southwar  i  along  70*40'W. 
longitude  to  the  inter  section  with  line 
LORAN  C.  99eO-Y-4  1500; 

(vi)  Then  eastwarc  along  LORAN  C, 
9960-Y-43500  to  the  ntersection  witfi 
line  69'40'W.  longitui  Ie; 

(vii)  Then  northwa  rd  along  e9*40'W. 
longitude  to  the  intersection  with  line 
40'50'N.  latitude; 

(viii)  Then  westwa|-d  along  40'50'N. 
latitude  to  the  intersection  with  line 
70'30'W.  longitude; 

(ix)  Then  northwai  d  along  70'30'W. 
longitude  to  the  inter  section  with  line 
41'00'N.  latitude; 

(x)  Then  westwak  along  41'00'N. 
latitude  to  the  interst  ction  with  line 
LORAN  C.  9960- Y-4;  750; 

(xi)  Then  westwar  1  alwig  LORAN  C. 
9960-Y-43750  to  the  iiterSection  with 
line  72'OOTV.  longitude; 

(xii)  Then  southward  along  7r0O'W. 
longitude  to  the  intersection  with  line 
LORAN  C,  9960-Y-4i700;  and 

(xiii)  Then  westwa^-d  along  LORAN  C, 
996O-Y-43700  to  the  foint  of  origin. 

(2)  The  area  (tefine  d  in  paragraph 
(bKl)  of  this  section  i  iril]  be  regulated  as 
follows — 

(i)  The  portion  of  t  e  area  east  of 
n'-3or\N.  kingitude  w  11  close  on  March  1 


of  eac^  year  and  the  portion  west  of 
Tl'aCW.  kmgitode  will  dose  on  April  1 
of  each  year. 

(ii)  The  entire  area  wiO  be  reopened 
by  the  Regional  Director  on  or  after  May 
1  of  each  year  after  the  Regional 
Director  baa  determined  that  die  closure 
has  achieved  the  20  percent  spawning 
potential  for  yeilowtail  flounder  and 
winter  flounder. 

(3)  Exceptions,  (i)  Paragraph  (b)(1)  of 
this  section  does  not  apply  to — 

(A)  Pot  gear  designed  and  used  to  take 
lobsters;  and 

(B)  Dredge  gear  designed  and  used  to 
take  scallops,  ocean  quahogs,  or  surf 
clams. 

(ii)  The  Regional  Director  may  permit 
the  use  of  mid-water  trawl  nets  with  cod 
ends  constructed  of  mesh  less  than  the 
size  prescribed  in  S  651.20(b)  in  the 
closed  area  described  in  S  651.21(b)  to 
fish  for  herring,  mackerel,  and  squid 
provided  that  the  total  amount  of 
multispecies  finfish  taken  does  not 
exceed  one  percent  of  the  weight  of  all 
other  fish  aboard  the  vessel  at  the  end 
of  each  fishing  trip. 

(A)  Upon  final  implementation  of  the 
Plan,  the  Regional  Director  will 
determine  the  allowable  mesh  that  may 
be  used  in  mid-water  trawl  nets  within 
the  closed  area.  Such  determination  will 
be  published  in  the  Federal  Register. 

(B)  Any  person  intending  to  use  mid- 
water  trawl  nets  in  any  area  described 
in  paragraph  (b)  of  this  section  must 
notify  the  Regional  Dirfector  in  writing  30 
days  prior  to  the  date  on  which  the  nets 
will  be  used.  The  Regional  Director  will 
issue  a  letter  authorizing  the  use  of  such 
nets.  Fishing  in  these  areas  with  mid- 
water  trawl  nets  may  not  commence 
without  a  letter  of  authorization  carried 
aboard  the  vessel. 

§  651.22    Exempted  fishery  programs. 

(a)  General.  The  Regional  Director 
will  establish  and  implement  an 
exempted  fishery  program  to  allow 
fishing  vessels  to  engage  in  small  mesh 
fisheries  for  species  which  require  the 
use  of  mesh  smaller  than  the  size 
specified  in  §  651.20(b).  Exempted 
fishing  may  be  conducted  shoreward  of 
the  area  bounded  by  the  straight  lines 
(rhumb  lines)  in  the  order  stated — 


(1)  The  line  beginning  at  the 
intersection  of  the  territorial  sea  and 
41'35'N.  latitade  and  proceeding 
eastmud  alimr41*35'N.  latitude  to  the 
interacctioD  with  line  60'40'W. 
longitude; 

(2)  Then  northward  along  WVfW. 
lonptude  to  the  intersection  with  line 
LORAN  C  gg6Q-X-25600; 

(3)  Then  eastward  along  LORAN  C, 
9g60-X-25600  to  the  intersection  with 
the  line  demarking  the  U.S./Canadian 
boundary;  and 

(4)  Then  northward  along  the  U.S./ 
Canadian  boundary  line  to  the 
intersection  with  the  territorial  sea. 

(b)  Entry.  (1)  Any  person  holding  a 
valid  Federal  multispecies  finfish  permit 
may  apply  to  fish  under  the  exempted 
fisheries  program  by  following  the 
procedrues  set  forth  in  9  651.4(n). 

(2)  The  period  of  participation  must  be 
for  at  least  7  days,  but  not  longer  tiian  30 
days.  There  is  no  Kmit  on  the  number  of 
times  a  vessel  can  apply  to  participate 
in  the  exempted  fisheries  program. 

(c)  Certification.  (1)  The  Regional 
Directory  will  certify  in  writing  the  entry 
of  the  applicant  into  the  exempted 
fisheries  program.  Entry  may  be  denied 
to  an  applicant  based  upon  previous 
violations  of  the  Magnuson  Act  or  these 
regulations.  Any  appUcant  denied  entry 
into  the  program  may  request  a  hearing. 
The  hearing  will  be  conducted  in 
accordance  with  the  procedxu'es  of  15 
CFR  Part  S04. 

(2)  Entry  of  the  applicant  into  the 
exempted  fisheries  program  cannot 
occur  until  the  applicant  receives 
written  certification  from  the  Regional 
Director. 

(d)  Commencement  of  fishing.  Fishing 
under  the  exempted  fisheries  program 
may  begin  after  the  applicant  has 
received  the  certification  from  the 
Regional  Director  provided  that  a  letter 
of  authorization  is  retained  aboard  the 
vessel  and  displayed  for  inspection  in 
the  pilot  house  of  the  vessel,  or  in 
another  appropriate  place. 

(e)  Limitations.  (1)  Participation  in  the 
exempted  fisheries  program  is  subject  to 
seasonal  limitations,  exempted  species, 
and  maximum  multispecies  finfish 
percentage  restrictions  as  follows: 
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(2)  AdjuatDoents  in  the  seasons, 
species  or  percentages  of  the  exempted 
fisheries  will  be  accomplished  in 
accordance  with  the  procedures  detailed 
in  §  e51.24(c). 

(f)  Recordkeeping  and  reporting.  The 
reporting  period  for  the  exempted 
fisheries  will  be  30  calendar  days. 
Within  one  we^k  from  the  expiration  of 
the  reporting  period  or  withdrawal  from 
the  program  under  paragraph  (h)  of  diis 
section,  or  receipt  of  a  notice  of 

-  revocation  under  paragraph  (i)  of  this 
section,  the  participant  must  mail  or 
deliver  to  the  Regional  Director  a  NOAA 
Form  88-153  "Pishing  Vessel  Record" 
listing  or  on  business  records  that 
provide  equivalent  information,  in 
pounds,  all  fish  landed  during 
participation  in  the  exempted  fishery 
program  on  a  trip-by-trip  basis.  The 
participant  must  maintain  trip  landing 
records  that  are  certified  as  accurate  by 
both  the  buyer  and  seller  for  one  year 
after  his/her  participation  in  the 
exempted  fishery  program.  These  forms 
must  be  supplied  upon  the  request  of  the 
Regional  Director  to  confirm  the 
information  presented  in  NOAA  Form 
88-153.  Buyer  certification  may  be 
satisfied  by  the  buyer's  signature  on  the 
trip  record  that  is  retained  by  the  seller 
(vessel  operator).  The  responsible 
fishing  vessel  owner  or  operator  may 
maintain  accurate  trip-by-trip  landings 
data  on  a  form  provided  by  the  Regional 
Director. 

(g)  Expiration  or  withdrawal. 
Participation  in  the  program  expires  at 
the  end  of  the  participation  period  under 
S  651.4(m],  or  when  the  owner's  or 
vessel's  name  changes,  or  when  a 
participant  who  has  been  duly  operating 
in  the  program  for  at  least  7  days 
notifies  the  Regional  Director  of  his/her 
intent  to  withdraw  firom  the  program. 
Such  withdrawal  will  be  effective  when 
the  participant  receives  notice  of  the 
withdrawal  from  the  Regional  Director. 

(h)  Revocation.  The  Regional  Director 
may  end  the  participation  of  any 
applicant  in  the  exempted  fisheries 
program  upon  issuance  of  a  notice  of 
violation  and  assessment  for  violating 
any  provisions  of  the  program  or  the 
Magnuson  Act  Notification  will  be  in 
writing  and  take  effect  upon  receipt  by 
the  participant  Any  applicant  whose 
certification  is  revoked  may  request  a 
hearing.  The  hearing  will  be  conducted 
in  accordance  with  the  procedures  of  15 
CFR  Part  904. 

9  651.23    Mlnhnum  ftoli  siz*.' 

(a)  The  minimum  sizes  (total  length] 
for  certain  regulated  finfish  are: 
(1)  Commercial. 


W«ch  Ihwidv  (giiy  Mta) 

Y«I(mM    doundar, 


Mnlv  floundsT  tbteohtMok)' 


(2)  Recreation  fishing  veaaela,  charter 
and  party  boats,  and  individuals, 

(i)  Effective — Year  1;  cod  and 
haddock;  IS  inches. 

(ii)  Effective— Years  2  &  3;  cod  and 
haddock:  17  indies. 

(ill)  Effective — Years  4  on:  cod  and 
haddock;  19  inches. 

(b)  The  minimum  lengths  allowed  by 
paragraph  (a)  of  this  section  are 
measured  on  a  straight  line  &t>m  the  tip 
of  the  snout  to  the  end  of  the  tail 


{651.24    AddMonal( 

(a)  Regulated  mesh  areas.  If  fishing 
mortality  for  a  key  species  is  determhied 
to  jeopardize  achievement  of  the 
management  objectives,  or  if  a  new  year 
class  of  haddock  is  jeopardized  by  the 
conduct  of  the  fishery,  then  four 
additional  options  to  control  fishing 
mortality  will  be  considered  for  Council 
action  (no  priority  implied): 

(1)  Modify  existing  measures; 

(2)  Establish  further  time/area 
restrictions; 

(3)  Increase  minimum  fish  size;  or 

(4)  Increase  mesh  size. 

(b)  Non-regulated  mesh  area.  If 
fishing  mortedity  for  key  stocks  not 
adequately  protected  by  the  regulated 
mesh  area  remains  too  high  to  achieve 
the  plan  objectives,  then  three 
additional  options  to  further  control 
fishing  mortality  will  be  considered  for 
Council  action  using  the  regulatory 
amendment  process  (public  hearings 
will  be  held): 

(1)  Close  key  fishing  grounds  in 
appropriate  areas  and  times  necessary 
to  control  fishing  mortality; 

(2)  Increase  minimum  fish  size;  or 

(3J  Establish  a  minimum  mesh  size  for 
all  or  part  of  the  area  during  a  specified 
period  of  the  year. 

(c)  Adjustment  of  management 
measures.[l]  The  Council  will  estabUsh 
a  Multispecies  Technical  Monitoring 
Group  (TMG).  The  TMG  will  meet  at 
least  annually  or  more  often  to  evaluate 
the  effectiveness  of  the  Plan  in  meeting 
its  objectives.  The  TMG  will  make  its 
recommendations  to  the  Council  of 
alternative  or  additional  measures 
including  but  not  limited  to  tl^e  scope  of 
those  measures  described  in  paragraphs 
(a)  and  (b)  of  this  section. 

(2)  Determination.  A  Committee 
designated  by  the  Council  will  review 
the  recommendations  of  the  TMG  in 
consultation  with  industry  advisors.  The 


Council  will  consider  the 
recommendations  of  the  TMG  and  the 
Committee  and  the  views  of  the  industry 
advisors  and  will  determine  v^ether 
and  what  additional  or  alternative 
measures  will  be  proposed  to  achieve 
the  objectives  of  the  Plan. 

(3)  Public  comment  The  Coimcil  will 
hold  pubUc  hearings  at  appropriate 
times  and  places  to  allow  interested 
persons  an  opportunity  to  be  heard  on 
the  proposed  changes  to  the  FMP. 

(4)  Procedure,  (i)  FMP  amendment  If 
the  recommendations  of  the  Council  are 
outside  the  scope  of  paragraphs  (a)  and 
(b)  of  this  section,  the  Council  will 
commence  the  FMP  amendment  process. 

(ii)  Regulatory  amendment  If  the 
recommendations  of  the  Council  are 
within  the  scope  of  paragraphs  (a)  and 
(b)  of  this  section  and  do  not  impose 
gear  or  area  restrictions  in  the  Mid- 
Atlantic  area  with  which  the  Mid- 
Atlantic  Fishery  Management  Council 
has  not  agreed,  the  Council  will  forward 
the  recommendations  to  the  Regional 
Director. 

(A)  The  Regional  Director  will  review 
the  Council's  recommendations, 
supporting  rationale,  pubUc  comments, 
and  other  relevant  information.  In  the 
event  the  Regional  Director  rejects  the 
recommendations,  he  will  provide 
written  reasons  to  the  Council  for  the 
rejection  and  existing  regulations  will 
remain  in  effect  until  the  issue  is 
resolved. 

(B)  If  the  Regional  Director  concurs 
that  the  Council's  recommendations  are 
consistent  with  the  goals  and  objectives 
of  the  FMP,  the  national  standards,  and 
other  applicable  law,  the  Regional 
Director  will  recommend  that  the 
Secretary  publish  a  proposed  rule  in  the 
Federal  Register  prior  to  the  appropriate 
fishing  year.  A  30-day  period  for  public 
comment  %vill  be  afforded.  The  Secretary 
will  consider  all  comments  received  and 
will  publish  a  final  rule,  with  revisions 
as  may  be  required,  within  30-days 
following  the  end  of  the  public  comment 
period. 

9651.25    Experimental  ftahkig. 

llie  Secretary  may  authorize 
experimental  fishing  for  the  acquisition 
of  information  and  data  activities,  not 
otherwise  authorized  by  these 
regulations. 

9651^    Q— r  mwfclng  requlrwnentt. 

(a)  Bottom-tending  fixed  gear  (gill  nets 
and  longlines)  fishing  for  multispecies 
finfish  must  have  the  name  of  the  owner 
or  vessel,  or  the  official  number  of  that 
vessel  permanently  affixed  to  any 
buoys,  gill  nets  or  longlines. 
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(b)  Bottom-tendin  :  gill  net  or  longline 
gear  must  be  marked  so  that  the 
vwestemmost  end  (nieaning  the  half 
compass  circle  fromi magnetic  south 
through  west  to  and  including  north}  of 
the  gear  displays  a  otandard  12-iiich 
tetrahedral  comer  radar  reflector  and  a 
pennant  positioned  on  a  staff  at  least  6 
feet  above  the  buoy.  The  easternmost 
end  (meaning  the  ha  f  compass  circle 
from  magnetic  north  through  east  to  and 
including  south]  of  t  le  geeir  must  display 
only  the  standard  12  inch  tetrahedral 
radar  reflector  posit  oned  in  the  same 
way. 

(c)  The  maximum 
gill  nets  must  not  exi  ;eed  6,600  feet 
between  end  buoys. 

(d)  In  the  Gulf  of  N  laine  large  mesh 
area  specified  in  5  61 1.20,  sets  of  gill  net 


gear  which  are  of  an 


which  deviate  more  han  30'  from  the 


original  course  of  th« 


at  the  extremity  of  tl  e  deviation  with  an 
additional  marker  w  lich  must  display 
two  or  more  visable  rtreamers  and  may 
or  independent  of 


either  be  attached  to 
the  gear. 
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50  CFR  Part  663 

[Docket  No.  51192-51^] 

Pacific  Coast  Groun  dfish  Fishery 


agency:  National  Mirine 
Service  (NMFS).  NO.  iA, 
ACTION:  Notice  of  pn  1 
specifications;  requei  X 
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implementing  the  PaciOc  Coast 
Gtbiindfish  Fishery  Management  Plati. 
date:  Comments  on  the  preliminary 
specifications  for  1986  must  be  received 
by  December  18. 1985. 
addresses:  Send  comments  to  Mr. 
Holland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.  BIN  C15700.  Seattle.  WA  98115  or  to 
Mr.  E.C.  FuUerton,  Director.  Southwest 
Region,  National  Marine  Fisheries 
Service.  300  South  Ferry  Street, 
Terminal  Island,  CA  90731. 
FOR  PUfrmeR  mformation  contact: 
R.A.  Schmitten  at  206-528-6150  or  E.Q 
Fullerton  at  213-548-2575. 
SUPPLEMENTARY  INFORMATION:  0MB 
Control  Number  0648-0114.  The 
implementing  regulations  for  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  fFMP)  (47  FR  43974,  October  5, 
1982,  and  49  FR  27518,  July  5. 1984)  state 
that  management  specifications  for 
groundfish  will  be  evaluated  each 
calendar  year,  preliminary 
specifications  will  be  published  in  the 
Federal  Register,  public  comment  will  be 
requested,  and  final  specifications  for 
the  succeeding  calendar  year  will  be 
published.  The  management 
specifications  include  the  acceptable 
biological  catch  (ABC)  for  each 
groundfish  species,  an  estimate  of  the 
annual  catch  that  could  be  taken 
without  jeopardizing  a  resource's 
productivity,  and  the  optimum  yield 
(OYs)  for  six  species  (Pacific  whiting, 
sablefish.  Pacific  ocean  perch,  shortbelly 
rockfish.  widow  rockfish,  and,  north  of 
39*  N.  latitude,  jack  mackerel],  which 
are  based  on  socioeconomic  as  well  as 
biological  factors  and  thus  are 
necessarily  equal  to  the  ABCs.  The  OYs 
for  these  six  species  are  the  maximum 
amounts  of  fish  (in  round  weight]  that 
may  be  taken  and  retained  or  landed 
each  year  from  the  fishery  conservation 
zone  (3-200  nautical  miles)  and  the 
territorial  sea  (0-3  nautical  miles)  off 
Washington.  Oregon,  and  California. 

The  OY  for  each  of  these  six  spedes 
comprises  several  components  that  will 
be  reassessed  near  July  1.  The  domestic 
annual  harvest  (DAH),  which  consists  of 
estimates  of  domestic  annual  processing 


(DAP)  and  joint  venture  processing 
(JVPJ,  is  verified  by  surveys  in 
September  and  June  of  the  needs  of  the 
domestic  fishing  and  processing 
industries.  The. total  allowable  level  of 
foreign  fishing  (TALFF)  is  the  remainder, 
if  any,  of  OY  after  domestic  needs  have 
been  subtracted.  Before  TALFF  is 
designated,  a  reserve  of  20  percent  of 
OY  is  established  for  each  species  in 
case  the  domestic  industry  needs  more 
than  was  initially  estimated. 

The  OYs  and  ABCs  may  be  changed 
during  the  year,  within  limits,  imder  the 
procedures  outlined  in  S  663.22. 

The  Pacific  Fishery  Management       > 
Council  (Council)  reviewed  and 
approved  the  preliminary  specifications 
for  the  1988  ABCs  and  OYs  and  received 
public  comment  at  its  September  18-19, 
1985,  meeting  in  Portland.  Oregon.  After 
the  Council  adopted  the  preliminary 
ABC  specifications  in  September, 
updated  biological  analyses  were 
received  from  the  Council's  Groundfish  • 
Management  Team  and  released  to  the 
public  by  the  CounciL  These  analyses 
are  considered  to  be  the  best  available 
data  at  this  time.  The  specifications 
presented  below,  based  on  these 
analyses,  in  some  cases  differ  from  the 
numbers  of  the  Coimcil  recommended  in 
September  as  preliminary  estimates.  In 
two  cases  (for  Pacific  whiting  and 
yellowtail  rockfish]  the  best  available 
information  supports  increases  greater 
than  30  percent  above  the  1985  ABC 
However,  regulations  at  §  663.24  state 
that  OYs  and  ABCs  may  not  be 
increased  more  than  30  percent  in  a 
calendar  year.  Accordingly,  the 
specifications  of  OYs  and  ABCs  for  1986 
do  not  exceed  the  coastwide  OYs  and 
ABCs  specified  in  1985  by  more  than  30 
percent 

The  1988  preliminary  management 
specifications  are  Hsted  in  Tables  1  and 
2,  followed  by  a  discussion  of  the 
specifications  for  ecrch  species  with  a 
numercial  OY  and  any  changes  made  to 
the  1965  ABC  estimate.  The  agregate 
data  upon  which  these  prebminary 
specifications  are  based  are  available 
for  public  inspection  at  the  Regional 
Directors'  offices  during  business  hours 
until  the  end  of  the  coniment  period. 


Table  1.— Preliminary  Specifications  of  OY,  DAP.  JVP.  DAH.  Reserve,  and  TALFF  for  1986 
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floc///c  whiting.  The  ABC/OY  for 
Pacific  whiting  has  not  been  taken  hi  the 
past  ei^t  years  and  the  very  strong  1977 
and  1980  year  classes  have  entered  the 
fishery.  Even  though  reproduction 
apparently  has  been  poor  since  1980.  the 
potential  yield  of  the  stodc  currently  is 
very  high,  about  300,000  metric  tons 
{mt);  this  potential  however,  will  iiot4>e 
-sustained  over  time.        "-  --    -v.,.  ^* 

'    The  regulations  at  §  663^  lilnif 
''annual  increases  of  ABC  and  OY  to  30 
percent  above  the  (Mvvious  year's  level; 
the  1986  ABC  for  Pacific  whiting  is 
proposed  to  be  227,500  mt.  30  percMit 
higher  than  in  1985.  The  Council  has 
indicated  it  may  consider  an  additional 
30  percent  increase  in  1986. 

As  in  1985,  ABC  and  OY  are  proposed 
to  be  equal  in  1986.  Shore-based 
processors  indicate  their  intent  to 
process  more  Pacific  whiting  than  in 
1985.  and  DAP  is  preliminarily  estimated 
at  15.000  mt  The  |oint  venture 
processing  estimate  is  120,000  mt.  the 
same  as  in  1984  and  41  percent  above 
the  1985  estimate.  Accordingly,  DAH  is 
preliminarily  estimated  at  135,000  mt 
and  initial  TALFF at  47,000 mt,  The   •    -' 
reserve,  which  is  established  in  case  - 
domestic  industry  needs  more  fish  than 
originally  projected,  is  set  at  45,500  mt 
(20  percent  of  OY). 

Sablefish.  The  1986  preliminary  ABC 
for  sablefish  is  10,600  mt.  fourteen 
percent  below  the  1985  ABC  of  12.300 
mt  There  is  some  indication  of  a  strong 
influx  of  young  fish  into  the  fishery 
which  could  allow  the  fishery  to  operate 
in  excess  of  MSY  levels  for  a  few  years. 


However,  there  also  are  indications  of 
an  absolute  decreasfrin  numbers  of 
medium-  and  large-sized  fish. 
Accordingly,  the  1986  OY  is  proposed  to 
be  set  at  11,600  mt  10  percent  above 
ABC  the  same  prop<Mlion  as  in  1985. 
Because  the  shore-based  industry 
intends  to  proces  all  available  sablefish. 
none  ii  available  for  joint  venture  or 
-  foreign  fishing  in  1966  except  lot 
minimal  allowances  for  unavoidable 
incidental  catches. 

An  ABC  and  OY  of  2.500  mt  for  sable- 
fish in  the  Monterey  Bay  subarea  have 
been  in  effect  since  1982.  However,  it 
has  not  been  possible  to  identify  (from 
available  landings  data)  which  fish  were 
caught  in  this  area.  As  a  result,  no  ABC 
is  proposed  for  the  Monterey  Bay  area 
in  19M.  Because  an  amendment  to  the 
FMP  is  required  to  remove  the  OY  for 
Monterey  Bay,  the  2.500  mt  OY  is 
proposed  to  be  maintained  for  this  area 
imtil  the  issu^  is  fully  considered  in  the 
amendment  process. 

Pacific  ocean  perch.  Pacific  ocean 
perch  have  been  overfished  and  are 
managed  under  the  rebuilding  schedule 
specified  in  the.  FMP.  The  rebuilding 
schedule  sets  OY  at  600  mt  in  the  ' 
Vancouver  area  and  950  rat  in  the 
Columbia  area.  Domestic  processors 
will  fully  utilize  OY  so  there  are  no 
Pacific  ocean  perch  available  for  joint 
venture  or  foreign  fishing  in  1986  except 
for  minimal  allowances  for  unavoidable 
incidental  catches. 

Shortbelly  rockfish.  The  preliminary 
1986  ABC  and  OY  estimates  for 
shortbelly  rockfish  are  both  10,000  mt 


the  same  as  in  1963-1985.  A  DAP  of 
IJBfOO  mt  as  indicated  bv  the  year-end 
survey  should  supply  shore-based 
processing  needs  adequately,  and  5.000 
mt  is  estimated  for  joint  venture 
processing  in  1986.  The  r«naining  AJUOO 
mt  is  vfMA  into  2.000  mt  for  foreign 
fishing  anda  2XX)0  mt  reserve  in  case 
domestic  needs  become  higher  than 
initially  estimated.  Most  shortbelly 
rodcfish  are  available  south  of  39*  N. 
latitude,  in  an  area  closed  to  fbrei^ 
trawling,  and  no  interest  has  been 
ejqiressed  in  a  directed  foreign  fishery 
lot  this  species  north  of  39*  N.  latitude  in 
1986. 

Widow  rockfish.  The  preliminary  1980 
coastwide  ABC  for  widow  rockfish  is 
9,300  mt  the  same  as  in  1984  and  26 
percent  higher  than  in  1965.  This 
increase  resulted  from  lowering  the 
estimate  of  fishing  mortality  which  in 
turn  increased  estimates  of  MSY.  The 
OY  and  ABC  for  widow  rockfish  are 
proposed  to  be  equal  in  1988.  Because 
this  Slides  is  fully  utilized  by  domestic 
shore-based  processors,  no  widow 
rockfish  are  available  for  joint  venture 
or  foreign  fishing  in  1986  except  for 
minimal  allowances  for  unavoidable 
incidental  catches. 

Jack  mackerel  (north  ofSS^S. 
latitude).  The  1985  ABC  and  OY 
estimates  for  jack  mackerel  (bodi  at 
12,000  mt)  are  proposed  to  be 
maintained  for  1986.  No  domestic 
interest  was  identified  on  the  stock 
north  of  39*  N.  latitude.  Accordingly,  a 
reserve  of  2,400  mt  is  proposed  along 
with  9,600  mt  designated  for  foreign 
fishing  in  1986. 


ThBLE  2.— PREUMINARY  ESTIMATES  OF  ABC  FOfl  1986  (METRIC  JOHSi  FOR  THE  CaUFORNIA/WASMINQTON  REGIONS  BY  INPFC  AREAS 
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Table  Z— Pr€um*nah\  Estimates  Of  ABC  fop  1986  (Mermc  Tons)  for  the  Californja/ Washington  Regions  by  (NPFC  Areas— Continued 
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skates,  radish,  morids.  grenadiers,  jack  mackaral,  arrowloolh  flounder,  and.  in  the  Eureka. 
at  f  663.2. 


Monterey,  and  Conoepinn  area.  Pablic  cod.  "Other  fish"  is  part  o( 


The  other  species  managed  under  the 
FMP  do  not  have  numtrica!  OYs.  For  the 
most  part,  they  cannol  be  harvested 
selectively  and,  unless  biological  stress 
is  documented,  are  not  regulated  by 
quotas.  Pull  utilization  by  domestic 
processors  of  some  spf  cies  in  the 
multispecies  complex  Precludes  joint 
venture  or  foreign  targeting  on 
underexploited  specie  i  because  large 
incidental  catches  of  t  le  fully  utilized 
species  are  likely  to  re  »ult. 
Consequently,  no  num  jrical 
specifications  for  DA>  .  DAP,  JVP,  and 
TALPF  are  made  beca  ise  JVP  and 
TALFF  are  not  availafa  e  for  any  species 
in  the  multispecies  cor  t 
ABCs  are  specified  for 
or  species  groups. 

Only  one  change  in  ,  \BC  from  1985  is 
proposed  in  this  multis  pecies  complex, 
for  yellowtail  rockfish. 
available  data  indicate 
be  1,100  mt  in  the  Vani  ouver  area  (up 
from  600  mt)  and  2,600  mt  in  the 
Columbia  area  (up  froii  2,100  mt).  (No 
change  to  the  Eureka  a  rea  ABC  of  300 
mt  is  proposed.)  The  c<  astwide  ABC 
then  would  be  raised  I  >  4,000  mt  in  1986 
from  3.000  mt  in  1985.  I  lowever,  the  1986 
ABC  for  yellowtail  roc  cfish  may  not 
exceed  3,900  mt,  30  pei  cent  above  the 
1985  coastwide  ABC.  /  ccordingly,  the 
ABCs  for  the  Vancouvi  ir  and  Columbia 
areas  were  adjusted,  rr  aintaining  the 
same  relative  contribui  ion  to  the  3,900 
mt  ABC  as  to  the  4.000  mt  estimate.  The 
full  100  mt  reduction  (r  Bcessary  to  stay 
within  the  3,900  mt  coa  stwide  maximum 


iplex.  However, 
the  major  species 


ABC)  is  taken  from  the  Columbia  area, 
resulting  in  an  ABC  of  2,500  mt  for  that 
area. 

The  change  in  ABC  for  yellowtail 
rockfish  has  impHcations  for 
management  of  the  Sebastes  complex  of 
rockfish  (all  rockfish  caught  off 
Washington,  Oregon,  and  California 
except  Pacific  ocean  perch,  widow, 
shortbeDy,  and  idiot  rockfishes). 
Northern  and  southern  trip  limits  were 
assigned  to  this  complex  in  prior  years 
to  keep  landings  of  species  from  the 
northern  area  within  a  designated 
annual  "harvest  guideline"  (the  sum  of 
the  species  ABCs  in  1985),  and  to 
minimize  a  shift  in  fishing  effort  to  the 
southern  area.  In  the  past,  the  northern 
and  southern  areas  were^vided  close 
to.  or  at,  the  southern  boundary  of  the 
Columbia  statistical  area  and  the  ABCs 
for  that  area  were  used  to  determine  the 
harvest  guideline.  However,  on 
September  1, 1985,  the  management  line 
separating  northern  and  southern  trip 
limits  for  the  Sebastes  complex  was 
moved  30  miles  north  (from  Cape 
Blanco,  Oregon,  at  42°  50'  N.  latitude  to 
Coos  Bay,  Oregon,  at  43°  22'  N.  latitude), 
shrinking  the  northern  area  and  making 
the  ABC  for  the  larger  Columbia  area 
inappropriate  as  a  basis  for  determining 
the  1986  harvest  guideline  for  the 
Sebastes  complex  in  the  smaller  area 
north  of  Coos  Bay.  Therefore,  the 
Columbia  area  ABC  is  divided  into  two 
additional  estimates  for  species  in  the 
Sebastes  complex  caught  either  north  or 


south  of  Coo»  Bay.  (See  footnote  *  to 
Table  2.) 

The  proposed  900  mt  increase  in  the 
ABC  for  yellowtail  in  the  Vancouver 
and  Columbia  area  is  offset  by  the  900 
mt  decrease  in  summed  ABCs  for  the 
Sebastes  complex  which  resulted  from 
reducing  the  size  of  the  northern 
management  area.  As  a  result,  the 
summed  1986  ABCs  for  the  Sebastes 
complex  in  the  northern  area  remains  at 
10,100  mt  as  in  1985.  despite  the 
boundary  change  and  the  increase  in  the 
yellowtail  ABC.  The  adjusted  ABC  for 
yellowtail  rockfish  north  of  Coos  Bay  in 
1986  is  therefore  proposed  to  be  3,500  mt 
(1,100  mt  for  the  Vancouver  area  and 
2,400  mt  for  that  portion  of  the  Columbia 
area  north  of  Coos  Bay). 

Classification 

These  preliminary  specifications  are 
made  under  the  authority  of  and  in 
accordance  with  50  CFR  Part  663.  This 
action  is  in  compliance  with  Executive 
Order  12291  and  is  covered  by  the 
Regulatory  Flexibility  Analysis  prepared 
for  the  implementing  regulations. 

(16U.S.C.1801e/se9.) 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries.  Fishing. 

Dated:  November  27, 1985. 
Cannen ).  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 

Resource  Management,  National  Marine 

FisheriesJService. 

[PR  Doc.  85-28722  Filed  11-27-85;  4:40  pmj 
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Vol.  SO.  No.  232 

Toetday,  December  3.  1985 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  ailes  ttiat  are  applicable  to  the 
putiNc.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttKXity,  Ung  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documertts  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Cons«rvation  Service 

Sistersville  Elementary  School  Critical 
Area  Treatment  RC&D  Meaaure  Plan, 
West  Virginia;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service. 
USD  A. 
action:  Notice. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  igeO;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines.  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Sistersville  Elementary  School  Critical 
Area  Treatment  RCAD  Measure,  Tyler 
County.  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT 
Rollin  N.  Swank.  State  Conservationist. 
Soil  Conservation  Service,  75  High 
Street,  Morgantown,  West  Virginia 
26505  telephone  304-291-4151. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Rollin  N.  Swank,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  purpose  of  the  measure  is  critical 
area  treatment.  The  measure  is  designed 
to  stabilize  by  regrading  and  shaping, 
and  revegetating  approximately  2.5 
acres  of  land  that  has  an  average 
erosion  rate  of  43  tons  per  acre  per  year. 
Conservation  practices  include 
subsurface  drains,  diversions  and 
seeding. 


The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  die  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Rollin  N.  Swank.  State  Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  tiie  date  of  this 
publication  in  the  Federal  Regiater. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-85 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 
RoUin  N.  Swank, 
State  Conservationist 
November  21, 1985. 
(FR  Doc.  85-28627  Filed  12-2-85;  8:45  am] 

BMXMQ  CODE  M10-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

Appointments  of  Individuals  To  Serve 
as  Members  of  the  Performance 
Review  Board;  Senior  Executive 
Service;  Correction  of  Previous  Notice 

The  notice  published,  at  column  2  of 
page  40043,  in  the  Federal  Register  issue 
of  Tuesday.  October  1, 1985,  (50  FR 
40043)  is  corrected  as  follows: 

(1)  The  name  of  Deborah  Snow, 
Assistant  Staff  Director  for  Federal  Civil 
Rights  Evaluation,  is  deleted. 

(2)  The  name  of  Bert  Silver,  Assistant 
Sta^  Director  for  Regional  Programs,  is 
added. 

Susan  Prado  Morris. 

Acting  Staff  Director. 

[FR  Doc  85-28681  Filed  12-2-85:  a-45  am] 

BtLLINQ  CODE  CaSS-ei-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Service  Annual  Survey;  Consideration 

The  Bureau  of  the  Census  hereby 
gives  notice  that  we  plan  to  conduct  in 
1986  the  Service  Armual  Survey.  This 
annual  survey  will  be  conducted  under 


authority  of  Title  13,  United  States  Code, 
sections  1^  224,  and  225.  and  wilf 
collect  data  on  the  1965  operating 
receipts  of  selected  service  industries, 
including  hotels  and  motels;  personal. 
business,  automotive,  and  repair 
services;  motion  picttires  and 
amusement  services;  health  and  legal 
services,  engineering,  ardiitectural  and 
surveying  services;  and  accounting. 
auditing  and  bookkeeping  services.  This 
survey  is  a  omtinuing  and  timely  source 
of  service  operating  receipts.  Such  a 
survey,  if  conducted,  shall  begin  not 
earlier  than  December  31, 1965. 

Information  and  recommendations 
received  by  the  Bureay  of  the  Census 
indicate  that  the  data  have  significant 
application  to  the  information  needs  of 
the  public,  the  service  industries,  and 
governmental  agencies,  and  that  the 
data  are  not  pubUcly  available  from 
nongovernmental  or  other  governmental 
sources  on  a  continuing  basis. 

The  Bureau  of  the  Census  needs 
reports  only  fit>m  a  selected  sample  of 
service  firms  operating  in  the  United 
States,  with  probability  of  selection 
based  on  receipt  size.  The  sample  will 
provide,  with  measurable  probability, 
statistics  on  the  subject  specified  above. 

Copies  of  the  proposed  forms  and  a 
description  of  the  collection  methods  are 
available  upon  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  DC 
20233. 

Any  suggestions  or  recommendations 
concerning  this  survey  will  receive 
consideration  if  submitted  in  writing  to 
the  Director,  Bureau  of  the  Census,  on  or 
before  December  20. 1985. 

Dated:  November  26, 1985. 
John  G.  Keane. 

Director,  Bureau  of  the  Census. 
(FT^  Doc.  85-28877  Filed  12-2-85: 8:46  am] 
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Foreign>Trade  Zones  Board 

[Order  No.  31tl 

Voluntary  Termination  of  Foreign- 
Trade  Subzone  46A,  Evendale,  OH 

Pursuant  to  the  authority  gnmted  in 
the  Foreign-Trade  Zones  Act  of  June  16, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  Order 


485M 
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Whereas,  on  fa  luary  12, 1979.  the 
Foreign-Trade  Zohes  Board  by  Order 
No.  141  (44  FR  40^)  issued  a  grant  to  the 
Greater  Cincinnau  Foreign-Trade  Zone, 
Inc.  (GCFTZ),  gratitee  of  Foreign-Trade 
Zone  46,  authorizing,  inter  alia,  the 
establishment  of  ■  special-purpose 
subzone  at  the  General  Electric  jet 
engine  plant  in  Evendale,  Ohio, 


designated  Fore 
46A; 

Whereas,  the 
Board  on  July  19, 
no  longer  require 


-Trade  Subzone  No. 


Z  advised  the 
985,  that  the  company 
zone  procedures  at  its 
plant,  and  as  a  reti'ult  requests  voluntary 
relinquishment  ofi  the  subzone;  and. 

Whereas,  the  request  has  been 
reviewed  by  the  ^Z  Staff  and  the 
Customs  Service,  land  approval  has  been 
recommended; 

Now,  therefore,  the  Foreign-Trade 
Zones  Board  tern  inates  the  status  of 
Subzone  No.  46A  effective  this  date. 

Signed  at  Washir  gton.  DC  this  25th  day  of 
November  1985. 
Foreign-Trade  Zon^  Board. 
Wiiliam  T.  Archey,  |- 

Acting  Assistant  Setretary  of  Commerce  for 
Trade  Administratimn,  Chairman.  Committee 
of  Alternates.  1 

(FR  Doc.  85-28719  Hied  12-2-85;  8:45  am] 
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[OrdM-  No.  317] 

Voluntary  Termination 
Trade  SutKEone 


41B, 


of  Foreign* 
Manitowoc,  Wl 


Pursuant  to  thelauthority  granted  in 
the  Foreign-Tradd  Zones  Act  of  June  18, 
1934,  as  amended  (19  USC  81a-81u),  the 
Foreign-Trade  Zofies  Board  has  adopted 
in  the  following  Order: 

Whereas,  on  Aitgust  4, 1981,  the 
Foreign-Trade  Zo  les  Board  by  Order 
No.  178  (47  FR  40!!  18)  issued  a  grant  to 
the  Foreign-Trade  Zone  of  Wisconsin, 
Inc.  (FTZW),  grantee  of  Foreign-Trade 
Zone  41,  authorizfig,  inter  alia,  the 
establishment  of  i  special-purpose 
subzone  at  the  Miskegon  Itston  Ring 
Company,  Inc.  in  Manjtowoc, 
Wisconsin,  designated  Foreign-Trade 
Subzone  No.  41B:  I 

Whereas,  the  FtzW  advised  the 
Board  on  April  26|  1985,  that  the 
company  no  longer  requires  zone 
procedures  at  its  plant,  and  as  a  result 
requests  voluntar  i  relinquishment  of  the 
subzone;  and. 

Whereas,  the  n  quest  has  been 
reviewed  by  the  FTZ  Staff  and  the 
Customs  Service,  end  approval  has  been 
recommended; 


Now,  therefore. 


Zones  Board  term  inates  the  status  of 
Subzone  No.  41B  i  iffective  this  date. 


the  Foreign-Trade 


Signed  at  Washington.  DC  this  25th  day  of 
November  1985. 

Foreign-Trade  Zones  Board. 

William  T.  Archey, 

Acting  Assistant  Secretary  of  Commerce  for 

Trade  Administration,  Chairman,  Committee 

of  Alternatives. 

[FR  Doc.  85-28720  Filed  12-2-85: 8:45  am] 
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National  Oceanic  and  Atmosptterlc 
Administration 

New  England  Fishery  Management 
Council;  Public  Meeting/Public  Hearing 

Agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting  and  a  public  hearing, 
both  on  December  10, 1985,  at  the  King's 
Grant  Inn,  Danvers,  MA. 

Public  Meeting 

From  9  a.m.  to  4  p  jn..  for  discussion  of 
report  by  the  enforcement,  foreign 
fishing,  United  States/Canada,  large 
pelagics,  Atlantic  salmon,  coastal 
migratory  and  anadromous  committees, 
as  well  as  discuss  other  fishery 
management  and  administrative 
matters. 

Public  Hearing 

From  1  p.m.  to  approximately  2:15 
p.m.,  to  discuss  and  allow  additional 
public  comment  on  Amendment  #1  to 
the  Lobster  Fishery  Management  Plan 
(FMP)  regarding  the  Council's  proposal 
to  provide  the  Regional  Director  of  the 
National  Marine  Fisheries  Service  with 
authority  to  allow  exemptions  to  the 
FMP's  regulations  and  to  close  areas  to 
lobster  fishing  with  the  concurrence  of 
the  New  England  Fishery  Management 
Council,  for  the  purpose  of  scientific 
research  which  might  enhance 
understanding  of  the  lobster  resource  or 
benefit  the  lobster  fishery.  For  further 
information  contact  Douglas  G. 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council, 
Suntaug  Office  Park,  5  Broadway  (Route 
One),  Saugus,  MA  01906;  telephone: 
(617)  231-0422. 

Dated:  November  27, 1985. 
Joseph  W.  Angelovic, 

Deputy  Assistant  Administrator  for  Science 

and  Technology,  National  Marine  Fisheries 

Service. 

(FR  Doc.  85-28725  Filed  12-2-85;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Restraint  Limits  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Producisd  or 
Manufactured  in  Taiwan 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  on  March  3, 
1972,  as  amended,  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  December  2. 1985.  For      j'-- 
further  information  contact  Eve 
Anderson,  International  Trade  '*' 

Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Bacl(grouiid 

The  bilateral  agreement  of  November 
18, 1982,  as  amended,  concerning  cotton, 
wool  and  man-made  fiber  textile 
products  boja  Taiwan,  provides,  among 
other  things,  for  percentage  increases  in 
certain  categories  during  the  agreement 
year  for  swing  and/ or  shift,  provided 
corresponding  reductions  in  equivalent 
square  yards  are  made  in  the  specific 
limits  or  sublimits  during  the  same 
agreement  year.  Pursuant  to  the  terms  of 
the  agreement,  as  amended,  the  import 
restraint  limits  established  for  cotton 
duck  in  category  319  and  for  man-made 
fiber  fishnets  in  Category  669pt.  (only 
T.S.U.S.A.  numbers  355.4520  and  ,  , 

355.4530)  are  being  increased  to 
11,614,219  square  yards  and  1,118,994 
pounds,  respectively.  The  limit  for  man- 
made  fiber  handbags  in  Category  670pt. 
(only  T.S.U.S.A.  number  706.4140)  are 
being  reduced  to  18,423,697  pounds  to 
account  for  the  swing  amount  applied  to 
Category  669pt. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
pubhshed  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
November  27, 1985. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 


BEST  COPY  AVAILABLE 


widtod'k#Mer>7'VM!-mlNbr^gtt  7  tu«ftaay:-Dfefee^l^r^3/^^?  Meet 


Washington.  DC  20229 

Dear  Mr.  Cominlfsioner  On  December  21, 
1984,  the  Chainnan  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption  or  withdrawal  from  warehouse 
for  consumption  of  cotton,  wool  and  man- 
made  fiber  textile  products  in  certain 
specified  categories,  produced  or 
manufactured  in  Taiwan,  and  exported 
during  the  twelve-month  period  beginning  on 
January  1. 1985  and  extending  through 
December  31, 1985,  in  excess  of  certain    > . 
designated  limits.  The  Chairman  further 
advised  you  that  the  restraint  limits  are 
subject  to  adjustment' 

Effective  on  December  2, 1985.  the 
directive  of  December  21. 1984  is  hereby 
further  amended  to  include  adjusted 
restraint  limits  for  the  following 
categories: 


CMgory 

Adjusted  12-inonlh  rMMM 

31tt 

11jB14.21SsqMmyM«li. 
1.118,994  pounds. 
1S.423.897  pnndiL 

eaopi.i 

70  pt».... 

■The  krnts  have  not  bean  adM>M  to  reflact  amr  JntpOito 
exported  after  Oecetnbar  21, 1M4. 

^  m  Calagoiy  668,  only  TS.U&K  numbara  356.4620  and 
355,4530. 

>  In  Catagory  670,  only  T.&U.S>.  numbar  706.4140. 

The  Committee  for  the 
Implementation  of  TextUe  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C.  553 
(a)(1). 
Walter  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  85-28693  Filed  12-2-65;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Air  Force 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  a  Propoaed 
Military  Operatlona  Area  (MOA)  Near 
Lake  Louiae,  AK 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 


'  The  agreement  of  November  18, 1982.  at 
amended,  concerning  cotton,  wool  and  man-made 
filler  textile  products  from  Taiwan  provides,  in  part, 
that:  (1)  Specific  limits  or  sublimits  may  be 
exceeded  by  certain  designated  percentages, 
provided  a  corresponding  reduction  in  equivalent 
square  yards  is  made  in  one  or  more  specific  limits 
or  sublimits  during  the  same  agreement  period:  (2) 
certain  speciflc  limits  or  sublimits  may  be  increased 
for  carryforward;  (3)  special  shift  may  be  applied  to 
certain  categories,  provided  and  equal  amount  In 
square  yards  equivalont  is  deducted  from 
designated  categories:  and  (4)  administrative 
arrangements  or  adjustmet.ts  may  be  made  to 
resolve  problems  arising  in  the  implementation  of 
the  agreement 


prepared  for  a  proposed  Military 
Operations  Area  (MOA)  near  Lake 
Louise.  Alaska.  The  MOA  would 
provide  an  additional  low-level  flight 
training  area  for  US  Air  Force  pilots 
stationed  in  Alaska.  Primary  users  of  the 
approximately  2,700  square  mile  area 
would  be  tactical  fighter  aircraft.  The 
proposed  MOA  is  west  of  Lake  Louise, 
Alaska,  and  about  100  miles  northeast  of 
Anchorage,  Alaska. 

The  proposed  MOS  would  extend 
from  300  feet  above  ground  level  (AGL) 
to  8,000  feet  mean  sea  level.  Pilots 
would  fly  at  both  subsonic  and 
supersonic  speeds.  The  primary  user  of 
the  MOA  will  be  tactical  fighter  aircraft 
Other  fighter  and  trainer  aircraft  would 
also  use  the  MOA.  The  use  of  the  area  is 
estimated  to  be  up  to  4400  sorties  per 
year.  Individual  flights  would  last 
approximately  40  minutes,  with  most  of 
that  in  higher  altitudes.  Supersonic  flight 
will  occur  above  5,000  ft  AGL  No  guns 
or  missiles  would  actually  be  fired  in  the* 
MOA. 

An  integral  part  of  this  proposed 
project  may  require  installing  an  Air 
Combat  Maneuvering  Intnunentation 
System  (ACMI)  within  the  proposed 
MOA.  The  ACMI  includes  a  small 
master  control  station  and  seven 
unmanned  remote  stations  scattered 
throughout  the  proposed  MOA.  The 
system  would  improve  Air  Force  Pilot 
flight  training  by  providing  computer 
simulations  and  evaluations  of  combat 
maneuvers. 

Alternatives  to  the  proposed  action 
that  will  be  evaluated  will  include  the 
use  of  previously  existing  MOAs,  no 
action,  and  establishing  a  new  MOA  in 
a  different  location. 

The  Air  Force  will  conduct  public 
scoping.  The  details  of  ihe  scoping 
process  will  be  announced  through  local 
news  media.  The  US  Air  Force  invites 
comments  and  suggestions  £rom  all 
interested  parties. 

FOR  FURTHCR  INFORMATION  CONTACT  Lt 

Col.  T.G.  Tihna,  Chief,  Public  Affairs, 

HQ  AAC/PA,  Ehnendorf  AFB.  AK 

99506-5001,  (907)  552-2226. 

Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  85-28733  Filed  12-2-85;  &-45  am] 
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DEPARTMENT  OF  EDUCATION 
Magnet  Schoola  Aaaiatance  Program 

agency:  Department  of  Education. 
action:  AppUcation  notice  for 
noncompeting  continuation  projects  for 
fiscal  year  1986. 


Applications  are  invited  for 
noncompeting  continuation  projects 
under  the  Magnet  Schoob  Assistance 
Program  (MSAP). 

Authority  for  this  program  is 
contained  in  Title  VU  of  the  Education 
for  Economic  Security  Act  Pub.  L  96- 
277  (20  U.8.C  4051-4062). 

The  program  issues  awards  to  eligible 
local  edticational  agencies  to  assist 
them  in  the  planning,  establishment  and 
operation  of  magnet  schools  that  are  a 
part  of  an  approved  desegregation  plan. 
A  "magnet  school"  is  defined  by  the  Act 
as  a  school  or  education  center  that 
offers  a  special  currictdiun  capable  of 
attracting  substantial  nimibers  of 
students  of  different  racial  backgrotmds. 

Closing  Date  for  Transmittal  of 
AppUcatiaas 

To  be  assured  of  consideration  for 
funding,  applicants  for  noocompeting 
continuation  awards  should  mail  or 
hand  deliver  their  applications  on  or 
before  March  3, 1986. 

If  an  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  noncompeting 
continuation  awards  and  may  HatHiw  to 
accept  it 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Washington,  DC  20202.  Applications  for 
the  MSAP  should  be  marked  Attention: 
84.165. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  appUcation  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  appUcant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  ■encouraged  to  use 
registered  or  at  least  first  class  mail. 
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AppikatkHU  Deli  vend  by  Hand 

An  application  that  is  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3635,  Regional  Office  Building  3, 
7th  and  D  Streets  SW.  Washington.  DC. 

The  Application  Control  Center  will 
accept  a  hand  delivered  application 
and  4:30  pjn. 
time)  daily,  except 


between  8.*00  a  jn , 
(Washington.  DC 


Saturdays,  Sundays,  and  Federal 
holidays. 

Program  Infbnna  km 

The  present  re*  ipients  of  MSAP 
awards  are  eligible  to  apply  for  the 
continuation  of  tl^ose  awards.  Under  34 
CFR  280.33  the  Secretary  is  authorized 
to  approve  the  ccntinuation  of  an 
existing  MSAP  award  if  the  recipient  of 
that  award  "is  making  satisfactory 
progress  toward  ichieving  the  purposes 
of  the  program"  ^d  meets  the 
conditions  of  34  ^FR  75.253(a). 

Intergovermnent^  Review 

On  June  24, 19m,  the  Secretary 
published  at  48  FR  29158-29168, 
implementing  Exfcutive  Order  12372 
entitled  "Intergovernmental  Review  of 
Federal  Programs."  The  regulations  took 
effect  September  30, 1983. 

This  program  is  subject  to  the 
requirements  of  qie  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergoveromental  partnership 
and  to  strengthen  federalism  by  relying 
on  State  and  local  processes  for  State 
and  local  govem^ient  coordination  and 
review  of  proposed  Federal  financial 
assistance.  I 

The  Executive  Order — 

•  Allows  Staties,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  Deview  and  comment  on 
proposed  Federal  financial  assistance; 

•  Increases  Federal  responsiveness 
to  State  and  loca|  officials  by  requiring 
Federal  agencies  to  accomodate  State 
and  local  views  0t  explain  why  those 
views  wiU  not  bel  accommodated:  and 

•  Revokes  OMffi  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  postsecondary 
educational  instiljutions  and  federally 
recognized  Indiae  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluped  from  coverage  are 
research,  development  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  with^  that  geographic  area. 

The  Magnet  Sc  tools  Assistance 
Program  is  a  new  program,  and  States 
have  not  made  a  determination  as  to 


whether  it  will  be  included  or  excluded 
from  review  under  the  State  review 
process.  Therefore,  immediately  upon 
receipt  of  this  notice,  applicants  that  are 
governmental  entities,  including  local 
educational  agencies,  must  contact  the 
appropriate  State  single  point  of  contact 
to  find  out  about  and  to  comply  with  the 
State's  process  under  the  Executive 
Order.  Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

All  comments  from  State  single' points 
of  contact  and  all  comments  bom  State, 
areawide,  regional,  and  local  entities 
must  be  mailed  or  hand  delivered  by 
April  2, 1986,  to  the  following  addtess: 
•    The  Secretary,  U.S.  Department  of 
Education,  Room  4181,  (84.165)  400 
Maryland  Avenue  SW.,  Washington, 
D.C  20202.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications.) 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATIONS.  DO 
NOT  SEND  APPUCATIONS  TO  THE 
ABOVE  ADDRESS. 

Available  Funds 

While  the  Congress  has  not  yet 
enacted  a  fiscal  year  1986  appropriation 
for  the  Department  of  Education,  the 
appropriation  for  MSAP  is  expected  to 
be  $75,000,000.  No  eligible  local 
educational  agency  may  receive  more 
than  $4,000,000  of  that  amount 

In  fiscal  year  1985,  the  Department 
awarded  44  grants  for  MSAP  projects. 
These  grantees  are  eligible  to  apply  for 
fiscal  year  1986  continuation  awards. 

These  estimates  do  not  bind  the 
Department  of  Education  to  a  specific 
nimiber  of  grants  or  to  the  amounts  of 
any  grant  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Application  Forma 

Application  forms  and  program 
information  packages  are  expected  to  be 
ready  for  mailing  on  January  15, 1986. 
They  may  be  obtained  by  writing  to  the 
Magnet  Schools  Assistance  Program 
Staff,  U.S.  Department  of  Education 
(Room  2023,  FOB-6),  400  Maryland 
Avenue  SW..  Washington,  DC  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 


included  in  the  program  information     V- 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance.   . 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that 
applicants  not  submit  ii^ormation  that  is 
not  requested. 

(The  application  is  approved  under 
OMB  Control  Number  1810-0516.] 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  Regulations  governing  the  Magnet 
Schools  Assistance  Program,  34  CFR 
Part  280  published  in  the  Fedwal 
Register  on  May  22, 1985  at  50  FR  21190. 

(b)  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74. 75. 77, 78.  and  79. 

TON  FURTHCll  INFORMATKM  CONTACT: 

For  further  information  contact  M. 
Patricia  Coins.  EKvision  of  Educational 
Support.  U.S.  Department  of  Education 
(Room  2023.  FOB-6),  Mail  Stop  6264. 400 
Maryland  Avenue  SW.,  Washington. 
D.C  20202.  Telephone:  (202)  472-796a 

(20  U.S.C  40S1-4062) 

Dated:  November  28, 1985. 
(Catalong  of  Federal  Domestic  Assistance 
Number  84.185,  Magnet  Schools  Assistance 
Program) 

Lawrence  F.  Davenport 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  85-28712  PUed  12-2-85;  8:45  am] 
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Application  for  Transmittal  of 
Applications  for  ttw  National  Institute 
of  Handicappad  Research  and 
Damonstration  Projects  in  Research 
Training  for  Fiscal  Year  1986; 
Correction 

agency:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTKHC  Application  Notice  for 
Transmittal  of  Applications  for  the 
National  Institute  of  Handicapped 
Research  and  Demonstration  Injects  in 
Research  Training  for  Fiscal  Year  1986; 
Correction. 

On  November  26, 1985,  an  application 
notice  was  published  at  50  FR  48739. 
The  closing  date  was  inadvertentiy 
omitted  in  the  third  column,  first 
paragraph.  It  should  read: 


^F>drtil\Ri|»ite^  Mt^m  Wtf.^a82'17  ttieMiir;  P»cebl>eJ'  3/>iliw^/ iWfrte^ 


Closing  Data  for  Transmittal  of 
Applications 

Applications  for  new  awards  must  be 
mailed  or  hand-delivered  on  or  before 
January  27, 1986. 

FOM  FURTHER  INFORMATION  CONTACT: 

For  further  information  contact  Ms.  Gail 
Perry,  National  Institute  of  Handicapped 
Research,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  Switzer 
Office  Building,  Room  3070,  Washington, 
DC  20202.  Telephone  (202)  732-1138; 
deaf  and  hearing  impaired  may  call 
(202)  732-1198  for  TTY  services. 

Program  Authority:  (29  U.S.C  762). 

Dated:  November  27, 1985. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.133P,  National  Institute  of  Handicapped 
Research] 

Madeleine  Will. 

Assistant  Secretary  for  Special  Education  arid 

Rehabilitative  Services. 

(FR  Doc.  85-28711  Filed  12-2-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Conduct  of  EmployeM;  Waiver 
Pursuant  to  Section  602(c)  of  ttie 
Department  of  Energy  OrganizaHon 
Act  (Pub.  L  95-91) 

Section  602(a)  of  the  Department  of 
EneiTgy  Organization  Act  (Pub.  L  95-91, 
hereinafter  referred  to  as  the  "Act") 
prohibits  a  "supervisory  employee" 
(defined  in  section  601(a)  of  the  Act)  of 
the  Department  from  knowingly 
receiving  compensation  from,  holding 
any  oi^cial  relation  with,  or  having  any 
pecuniary  interest  in  any  "energy 
concern"  (defined  in  section  601(b)  of 
the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
of  exceptional  hardship  or  where  the 
interest  is  a  pension,  insurance,  or  other 
similarly  vested  interest. 

Mr.  Thomas  F.  Bechtel  is  under 
consideration  for  the  position  of 
Associate  Director  of  the  Office  of 
Technical  Management  in  the 
Morgantown  Energy  Technology  Center 
of  the  Department  of  Energy.  Mr.  Bechtel 
has  pecuniary  interests  in  the  General 
Electric  Company  that  were  created  as  a 
result  of  this  employment  by  a  wholly- 
owned  subsidiary  of  the  company, 
General  Electric  Environmental 
Services,  Inc. 

It  has  been  established  to  ray 
satisfaction  that  requiring  Mr.  Bechtel  to 
divest  his  interests  in  General  Electric 
would  impose  an  exceptional  hardship 
on  him,  and  that  the  interests  designated 
below  are  pension,  insurance,  or  other 


similarly  vested  interests,  within  the 
meaning  of  section  e02(c)  of  the  Act  or 
are  analogous  thereto.  Accordingly,  I 
have  granted  Mr.  Bechtel  a  waiver  of  the 
divestitiire  requirements  of  section 
e02(a)oftheAct— 

(1)  For  a  period  of  120  days  after 
commencement  of  his  employment  by 
the  Department,  with  respect  to  his 
interests  in  the  General  Qectric 
Incentive  Compensation  Plan; 

(2)  For  a  period  of  120  days  after 
conunencement  of  his  employment  by 
the  Department,  with  respect  to  his 
interests  in  the  General  Electric  Savings 
and  Security  Program; 

(3)  For  a  period  of  120  days  after 
commencement  of  his  employment  by 
the  Department,  with  respect  to  stock  of 
the  Genercd  Electric  Company  obtained 
by  him  from  the  General  Electric 
Incentive  Compensation  Plan  or  the 
General  Electric  Savings  and  Security 
Program  in  connection  with  the 
termination  of  his  interests  in  such 
programs;  and 

(4)  For  the  duration  of  his  employment 
with  the  Department  with  respect  to  his 
interests  in  the  General  Electric  Pension 
Plan. 

In  accordance  with  section  208  of  title 
18,  United  States  Code,  Mr.  Bechtel  will 
be  directed  not  to  participate  personally 
and  substantially,  as  a  Govenmient 
employee,  in  any  particular  matter  the 
outcome  of  which  could  have  a  direct 
and  predictable  effect  upon  the  General 
Electric  Company  or  any  of  its 
subsidiaries  unless  his  supervisor  and 
the  Counselor  agree  that  his  financial 
interest  in  the  particular  matter  is  not  so 
substantial  as  to  be  deemed  likely  to 
affect  the  integrity  of  the  services  which 
the  Government  may  expect  of  him. 

In  addition,  in  accordance  with 
subsections  (a)  and  (b)  of  section  606  of 
the  Department  of  Energy  Oiganization 
Act,  Mr.  Bechtel  will  be  directed  not  to 
participate — 

(1)  For  a  period  of  one  year  after 
terminating  his  employment  with 
General  Electric  Environmental 
Services,  Inc.,  in  any  Department 
proceeding  in  which  the  General  Electric 
Company  or  any  of  its  subsidiaries  is 
substantially,  directly,  or  materially 
involved,  other  than  a  rulemaking 
proceeding  having  a  substantial  effect 
on  numerous  energy  concerns;  and 

(2)  For  a  period  of  one  year  after 
conmiencihg  service  in  the  Department 
in  any  Department  proceeding  for  which 
he  had  direct  responsibility,  or  in  which 
he  participated  personally  and 
substantially,  within  the  previous  five 
years  while  in  the  employment  of 
General  Electric  Environmental 
Services,  Inc.; 


unless  the  Secretary  makes  a  written 
finding  that  the  application  of  swdi 
prohibition  would  be  contrary  to  the 
national  interest 

Dated:  November  28, 1985. 
foim  S.  HsRingtoB. 
Secretary  of  Energy. 
[FR  Doa  85-28680  Filed  12-2-65;  8:45  am] 
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National  Coal  Council,  Open  Meeting 

Correction 

In  FR  Doc.  85-27509  appearing  on 
page  47584  in  the  issue  of  Tuesday, 
November  19, 1985,  make  the  following 
correction: 

In  the  first  column  under  "Contact", 
the  telephone  number  in  the  fourth  line 
should  read  "30l/353-284r'. 
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Economic  Regulatory  Administration 

Proposed  Consent  Order  With  Bass 
Enterprtoes  Production  Ca 

AOENCV:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  proposed  Consent 
Order  and  opportunity  for  pubic 
comment 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  with  Bass  Enterprises 
Production  Co.  (Bass)  and  provides  an 
opportimity  for  pubUc  comment  on  the 
terms  and  conditions  of  the  proposed 
Consent  Order. 

date:  Comments  by  January  2, 1988. 

ADDRESS:  Sent  comments  to:  Sandra  K. 
Webb,  Director,  Houston  Office, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  One  Allen 
Center,  Suite  610,  500  Dallas  Street 
Houston,  Texas  77002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Webb,  Director,  Houston 
Office  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy,  One  Allen  Center,  Suite  610, 500 
Dallas  Street  Houston,  Texas  77002. 
Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  writing  or 
calling  this  office  (713/229-3715). 

SUPPLEMENTARY  INFORMATION:  On 

November  7, 1985,  the  ERA  executed  a 
proposed  Consent  Order  with  Bass. 
Pursuant  to  10  CFR  205.199J.  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  publication  of  this 
Notice.  The  ERA  may,  after 


\ 
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tlie 


consideration  of 
receives,  withdrat^ 
if  appropriate,  attempt 
modification  of 
issue  the  Consent 


comments  it 
its  acceptance  and. 

to  negotiate  • 
Consent  Order  or 
Order  as  si^ed. 


I.  Background 


Bass  Enterprise! 
(Bass]  engaged  in 


Production  Co. 
1  he  iHxxhiction  and 
sale  of  crude  oil  dfring  the  period  June 
1. 1979  through  December  31. 1980.  ERA 
audited  Bass'  combliance  during  this 
period  with  the  Mi  indatory  Petroleum 
l^Vice  and  Allocatii  m  Regulations 
applicable  to  the  p  reduction  and  sale  of 
"newly  discoverecf '  crude  oil.  10  CFR 
Part  212.  As  a  result  of  this  audit, 
disputes  arose  between  Bass  and  DOE 
concerning  Bass'  cpmpliance  with 
applicable  federal  {petroleum  price 
regulations  in  its  p^duction  and  sale  of 
"newly  discovered"  crude  oil  during  the 
period  covered  by  this  Consent  Order. 

Bass  and  DOE  each  maintain  that 
their  respective  positions  on  the  legal 
issues  underiying  inch  disagreements 
are  meritorious.  However,  to  resolve  the 
issues  raised  by  tti  e  audit  without 
further  litigation,  I  ass  and  DOE  would 
enter  into  this  Con  sent  Order.  Bass 
would  do  so  witho  ut  admitting  it  has 
violated  any  provi  lion  of  the 
Regidations.  Exce|  t  for  those  matters 
explicitly  exclude*  therein,  the  Consent 
Order  would  resol  ^e  all  administrative 
and  civil  judicial  c  aims,  demands, 
liabilities,  or  caus(  s  of  action  between 
DOE  and  Bass  wit  i  respect  to  the 
matters  and  the  tii  le  period  covered  by 
the  audit. 

The  Consent  Orde  ■ 

The  proposed  C(  insent  Order  has  been 
entered  into  to  res  )lve  all  civil  and 
administrative  dis  tutes,  claims  and 
causes  of  action  b;  r  DOE  relating  to 
Bass'  compliance  in  its  sales  of  "newly 
discovered  "  crudeioil  during  the  period 
of  |une  1, 1979  thn  ugh  December  31, 
I960.  Although  Ba  s  contends  that  in  all 
respects  it  correct  y  construed  and 
applied  the  applici  ible  regulations,  Bass 
has  entered  into  t^  is  proposed  Consent 
Order  to  avoid  the  expense  of  litigation 
and  the  disruption  of  business.  DOE 
believes  the  Cons(  nt  Order  is  in  the 
public  interest  ant  provides  a 
satisfactory  resolu  tion  of  the  issues 
raised  by  its  audit 

in.  Refunds 

Under  the  terms  of  the  proposed 
Consent  Order,  wi  thin  ten  days  of  the 
effective  date  of  the  Consent  Order, 
Bass  will  pay  the  Sum  of  $1,679,352.37  to 
DOE.  Hie  monies  ivili  be  deposited  in  a 


suitable  account  for  ultimate  disposition 
by  DOE.  •    .    - 

IV.  Sirimission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  Consent 
Order  to  the  address  given  above.  The 
ERA  will  consider  all  comments  it 
receives  by  4:30  pjn.,  local  tim«,  on  the 
30th  day  after  the  date  of  publication  of 
this  notice.  Any  information  or  data 
considered  confidential  by  the  person 
submitting  it  must  be  identified  as  such 
in  accordance  with  the  provisions  of  10 
CFR  205.9(f). 

Issued  in  Houston,  Texas,  on  November  14, 
1985. 
SoDdn  K.  Wsbb. 

Director,  Houston  Office,  Economic 

Regulatory  Administration. 

[FR  Doc  85-28650  FUed  12-2-8%  8:45  am] 


Federal  Energy  Regulatory 
Commission 

IDocket  No*.  CPS5-75C-000,  CP85-W3-000, 
Cm5-804-000,  CPtS-aOS-OOO,  CPS5-«06- 
000,  CP86-46-000,  CP86-82-000] 

ConsoOdated  Gas  Transmission  Corp. 
and  Texas  Eastern  Transmission 
Corpn  Intent  To  Prepare  an 
Envlronroentai  Assessment  for  the 
Penn-Jersey  Pipeline  Project  and 
Request  for  Comments  on 
Environmental  Issues 

November  27, 1985. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  will  prepare  an 
environmental  assessment  on  the 
facilities  proposed  in  the  above- 
referenced  dockets.  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  and  Consolidated  Gas 
Transmission  Corporation 
(Consolidated]  are  seeking  certificates 
of  public  convenience  and  necessity 
under  section  7(c)  of  the  Natural  Gas 
Act  to  construct  and  operate  a  total  of 
143.44  miles  of  pipeline  loop  and 
appurtenant  facilities  (See  table  1.) 
Since  most  of  Texas  Eastern's  proposed 
facilities  are  located  in  a  common 
geographic  area  within  Pennsylvania 
and  New  Jersey;  form  continuous 
segments  of  pipeline  looping;  and  would 
be  constructed  simultaneously  in  1986,  if 
authorized;  the  staff  will  study  these 
facilities  in  one  environmental 
document.  This  document  will  be  known 
as  the  Penn-Jersey  Pipeline  Project- 
Environmental  Assessment. 


Texas  Easton  would  construct  17 
pipeline  loop  segments  adjacent  to  its 
existing  transmission  system.  In  general 
these  loops  would  add  either  a  third  or 
fourth  pipeline.  Only  Loop  16  would  add 
a  second  pipeline.  In  seven  locations  the 
applicant  would  start  a  new  fourth 
pipeline.  Six  of  these  new  loops  (Loops 
6, 7,  B,  9, 11,  and  13)  are  in  areas  that 
were  previously  looped  by  the  applicant 
in  or  since  1981.  Texas  Eastern  would 
use  this  looping  to  transport  a  total  of  up 
to  485,211  dekatherms  per  day  of  gas  to 
customers  in  the  eastern  United  States. 
The  facilities  necessary  to  implement 
this  service  would  all  have  to  be  in 
service  by  the  Fall  of  1986. 

Further,  based  on  the  best  information 
available  at  this  time,  Washington  Gas 
Light  Company  and  Baltimore  Gas  and 
Electric  Company  would  construct  a  "Y" 
shaped  lateral  pipeline  sjrstem 
consisting  of  a  total  of  39  miles  of  20 
and/or  24-inch-diameter 
nonjurisdictional  pipeline  in 
Montgomery  and  Howard  Counties, 
Maryland.  'This  pipeline  would  extend 
from  Consolidated's  proposed  Dickerson 
Meter  Station  near  Dickerson.  Maryland 
to  an  interconnection  with  their 
distribution  systems  near  Rockville  and 
Linden  Church,  Maryland.  The 
environmental  assessment  wil  address 
the  nonjurisdictional  facilities  and 
alternatives  to  the  proposed  project 

The  environmental  assessment  will  be 
offered  as  evidentiary  matter  if  hearings 
are  held  for  these  dockets.  Anyone 
wishing  to  present  eAndence  on 
environmental  matters  must  file  with  the 
Commission  a  petition  to  intervene 
pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  S  385.214). 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  state,  and  local 
environmental  agencies,  parties  to  the 
proceeding,  and  the  public.  In  addition, 
a  map  showing  the  general  location  of 
the  facilities  identified  in  table  1  has 
)>een  provided  to  those  on  the 
distribution  list 

Comments  from  Federal,  state  and 
local  agencies  and  the  public  are 
requested  to  help  identify  any 
significant  issues  or  concerns  related  to 
the  proposed  action,  to  determine  the 
scope  of  the  issues  that  need  to  be 
analyzed,  and  to  identify  and  eliminate 
from  detailed  study  the  issues  which  are 
not  significant.  Comments  should  be 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 


>Fedara[  lUgtetw  /  Volv  Sq  No.  232  /  Tuasday.  Dfec^mbe^.  3^  1966'  /  Notifies 


DC  20426.  Written  commenU  should  be 
submitted  by  December  31, 1985,  and 
referenced  to  Docket  CP85-803-000. 
Additional  information  about  the 


proposals,  including  more  detailed  maps 
of  the  individual  facility  locations,  is 
available  from  K4r.  Kenneth  Frye,  Project 
Manager,  Environmental  Evaluation 


Branch.  OfBce  of  Pipeline  and  Producer 
Regulation,  telephone  (202)  357-9039. 
Kannalh  F.  Phmib, 

Secretary. 


Table  1  .—Proposed  Penn-Jersey  Pipeline  Project  FACiLmES 
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BnjJNQ  CODE  6717-01-M 

[Docket  No*.  CP86-82-000  •!  aL] 

Natural  Gaa  Cartificata  Filings;  Taxaa 
Eaatam  Tranamlssion  Co.  at  aL 

November  25, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Transmission  Company 

[Docket  No.  CP88-B2-000]  " 

Take  notice  that  on  October  29, 1985, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521,  Houston,  Texas  77252.  filed  in 
Docket  No.  CP86-e2-0(X)  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Texas  Eastern  to  provide  a  firm 
transportation  service  for  The  Brooklyn 
Union  Gas  Company,  Elizabethtown 
Gas  Company,  New  Jersey  Natural  Gas 
Company,  Philadelphia  Electric 
Company,  Philadelphia  Gas  Works,  and 
Public  Service  Electric  and  Gas 
Company  (Keystone  Shippers)  and  to 
construct  and  operate  additional 
pipeline  facilities  required  to  render 
such  service,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  provide  a 
firm  transportation  service  for  the 
Keystone  Shippers  at  the  nnnfimiiin 
daily  transportation  quantities 
(MAXDTQ)  indicated  below  and  such 
other  volumes,  on  an  intermptible  basis, 
as  are  mutually  agreed  upon: 


Tha  Brooklyn  IMon  Qaa  Convany. 

Bteabattitoian  Qaa  Company 

Naw  Jaraay  Natural  Qai  Company - 

PMada^iNa  Bactrtc  Company .. 

PMadapNa  Qaa  Wo>l(«„ 


Pubic  Santoa  Badrtc  *  Gaa  Company. 
•^Tbial 


MAXDTQ 

dipar 

day 


17.477 
5,304 

10.789 

13.486 
5.394 

25.016 


77.556 


Texas  Eastern  states  that,  in  order  to 
increase  their  ability  to  meet  high- 
priority  winter  market  demands,  the 
Keystone  Shippers  have  individually 
entered  into  agreements  with  Equitable 
Gas  Company  (Equitable)  pursuant  to 
which  Equitable  would  inject  and  store 
such  quantities  of  gas  as  the  Keystone 
Shippers  deliver  to  Equitable  and  would 
upon  request  withdraw  gas  for  the 
account  of  the  respective  Keystone 
Shippers.  It  is  further  stated  that  in 
addition  to  the  gas  storage  service  to  be 
purchased  from  Equitable,  the  Keystone 
Shippers  have  agreed  to  purchase  gas  in 
Equitable's  storage  facilities  belonging 
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to  Kentudcy  West  Virginia  Gas 
Company  (Kentucky  West  Virginia). 
Texas  Eastern  states  that  these  gas 
purchase  agreements  are  filed  in  Exhibit 
Z-a  of  Equitable  and  Kentucky  West 
Virginia's  application  in  Docket  No. 
CP85-87&-OQ0.  Texas  Eastern  states  that 
the  Keystone  Shippers  have  requested 
that  Texas  Eastern  provide  a  firm 
transportation  tervice  between  receipt 
and  delivery  points  of  Equitable  and  the 
respective  Keystone  Shippers  in  order  to 
secure  the  essential  transportation 
component  to  and  &Y>m  their  market 
areas. 

Texas  Eastern  proposes  to  construct 
and  operate  approximately  25.5  miles  of 
38-indi  pipeline  loop  and  6.25  miles  of 
42-inch  pipeline  loop  at  ten  locations  on 
its  existing  system  located  in  West 
Virginia.  New  Jersey,  and  Pennsylvania, 
and  to  expand  the  facilities  at  its  meter 
station  No.  009  located  in  Greene 
County,  Pennsylvania  in  order  to  render 
the  proposed  transportation  service. 
Texas  Eastern  further  states  that  an 
aerodynamic  assembly  changeout  would 
also  be  required  at  Texas  Eastern's  Lilly 
compressor  station  located  in  Cambria 
County,  Pennsylvania.  Texas  Eastern 
estimates  that  tfiese  facilities  wo«ild  cost 
$43,838,000,  and  would  be  placed  in 
service  November  1, 1988,  assuming 
timely  receipt  of  Commission 
authorization.  Texas  Eastern  proposes 


/ 
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to  finance  the  facil  ties  initially  through 
revolviag  credit  arrangements,  short- 
term  loans  and  funds  on  hand. 

Texas  Eastern  pioposes  to  iierform 
the  transportation  service  for  the 
Keystone  Shippers iimder  proposed  Rate 
Schedule  FTS-II  fat  a  primary  term 
commencing  with  tne  date  the  required 
facihties  are  placed  in  service  and 
extending  through  ^arch  31,  2002,  in 
accordance  with  piecedent  agreements 
entered  into  betwe  jn  Texas  Eastern  and 
the  Keystone  Ship;  ers.  Texas  Eastern 
states  that  the  cost  i  associated  with  all 
facilities  which  mu  jt  be  added  to  Texas 
Eastern's  system  tc  render  the  firm 
transportation  serv  ice  would  be  borne 
by  the  Keystone  SI  ippers. 

Texas  Eastern  pi  oposes  to  charge,  for 
all  gas  transported  and  delivered,  a 
monthly  charge  for  firm  quantities,  an 
excess  gas  charge  J  or  deliveries  in 
excess  of  the  firm  c  uantities,  and  a 
commodity  charge  or  deliveries  of  gas 
to  Equitable  for  the  account  of  Keystone 
Shippers  which  are  purchased  by  the 
Keystone  Shippers  ^om  suppliers  other 
than  Texas  Easterr .  Texas  Eastern 
states  that,  based  upon  the  estimated 
annual  cost  of  serv  ce  for  the  facilities 
proposed,  it  estima  ;es  a  monthly  charge 
of  $12,6660  per  dt  e  juivalent  of  gas  and 
an  excess  charge  o  $0.4164  per  dt. 

Comment  date:  E  ecember  16, 1985,  in 
accordance  with  Si  andard  Paragraph  F 
at  the  end  of  this  ni  itice. 

Northwest  PipeliiM  CorporatioD 

[Docket  No.  CP88-8»-  000] 


Take  notice  that 
Northwest  Pipeline 


m  October  30, 1985, 
Corporation 


(Applicant).  295  Ch  peta  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP8&-88-000  an  appUcation  pursuant  to 
section  7  of  the  Najural  Gas  Act  for  a 
certificate  of  publiq  convenience  and 
necessity  authorizing  the  sale  and 
delivery  of  natural  ^as  to  Northwest 
Natural  Gas  Compiny  (NWN)  at  certain 
existing  sales  meter  stations  and  for 
permission  and  apimival  to  abandon  the 
sale  and  deUvery  o^  natural  gas 
presently  provided  to  The  Washington 
Water  Power  Comoany  (WWP)  at  these 
same  three  meter  slati<m«;  all  as  more 
fully  described  in  t^e  application  on  file 
with  the  Commission  and  open  to  public 
inspection.  I 

AppHcant  states  khat  NWN.  by  letter 
dated  September  li.  1985,  informed    - 
Applicant  that  NWN  and  WWP  had 
entered  into  a  lettef  agreement 
(agreement),  dated  April  29, 1965,  for  the 
sale  of  WWP's  Stevenson  and 
Goldendale,  Washi^ton,  distriboticm 
properties  to  NWN 

Applicant  avers  <  hat  NWN  stated  that 
the  primary  reason  for  the  transfer  of 


UMI 


distribution  properties  between  NWN 
and  WWP  is  for  opera  tHug  conveeaeRce, 
since  the  Goldendale  and  Stevenson 
communities  are  within  or  adjacent  to 
NWN's  existing  service  area  in  the  mid- 
Columbia  River  area  and  quite  remote 
bom  WWFs  existing  ser\'ice  territories. 

Applicant  states  since  the  natural  gas 
service  to  WWP  which  Northwest 
proposes  to  abandon  would  be  replaced 
by  the  service  Apphcant  proposes  to 
provide  for  NWN,  natural  gas  service  to 
the  communities  of  Goldendale  and 
Stevenson  would  be  continued.  It  is 
explained  that  since  the  additional 
volumes  of  natural  gas  proposed  to  be 
sold  by  Northwest  to  NWN  would  be 
the  same  volumes  which  Northwest  has 
theretofore  been  authorized  to  sell  and 
deliver  to  WWP,  no  increase  in 
Applicant's  total  system  daily  contract 
demand  would  result  from  the  grant  of 
the  requested  authorizations. 

Apphcant  states  that  with  the  transfer 
of  contract  demand.  NWN's  total  Rale 
Schedule  ODL-1  contract  demand  is 
increased  by  10,820  therms  per  day. 
from  2,860.440  to  2.871,260,  and  WWFs 
total  Rate  Schedule  ODL-1  contract 
demand  is  decreased  by  10,820  therms 
per  day.  from.  1.332.695  to  1.321,875. 

Apphcant  explains  further  that  the 
proposed  changes  in  service  would  be 
implemented  without,  any  change  in 
facilities  and  without  any  interruption  of 
service  to  the  communities  involved. 

For  the  above  reasons,  Applicant 
avers  that  the  authorizations  requested 
herein  are  clearly  required  by  the 
present  and  future  public  convenience 
and  necessity  and  should  be  granted  as 
requested.  Applicant  maintains  that 
upon  approval  by  the  Washington 
Utihties  and  Transportation 
Commission  (WUTC)  of  the  transfer  of 
these  disfribution  properties  from  WWP 
to  NWN,  NWN  would  have  the 
exclusive  right  and  obligation  to  provide 
natiu'al  gas  distribution  service  to  the 
Goldendale  and  Stevenson  areas. 

Applicant  understands  that  WWP  and 
NWN  have  filed  with  the  WUTC  for 
approval  of  the  transfer  of  the 
Goldendale  and  Stevenson  distribution 
properties  and  service  areas  from  WWP 
to  NWN.  Approval  of  the  proposed 
fransfer  by  the  WUTC  is  expected  to  be 
in  place  by  approximately  October  31, 
1985. 

Comment  date:  December  13, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  NorUiem  Border  Pipeline  Company 
[Docket  No.  CP8&-144-000] 

Take  notice  that  on  November  1, 1985, ' 
Northern  Border  Pipeline  Company 
(Applicant).  224  South  108th  Avenue, 


P.O.  Box  333a  Omaha,  Nebraska  68103. 
filed  in  Docket  No.  CP86-144-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  addition  of  two  delivery 
points  and  transportation  of  125.000  Mcf 
of  natural  gas  per  day  to  Welcome, 
Minnesota,  and  25.000  Mcf  of  natural 
gas  per  day  to  Aberdeen,  South  Dakota, 
to  Northern  Natural  Gas  Company,  a 
Division  of  HNG  InterNorth,  Inc. 
(Northern),  for  the  account  of  United 
Gas  Pipe  Line  Company  (United),  all  as 
more  fiilly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  pursuant  to  its  Order 
No.  60  blanket  authorization.  Applicant 
had  dehvered  volumes  to  Northern  at 
Welcome  and  Aberdeen  for  the  account 
of  United,  and  pursuant  to  the 
agreement  between  Applicant  and 
United,  such  deUveries  terminated  on 
October  26, 1985,  as  the  agreement  had 
expired.  It  is  explained  that  Northern 
would  exchange  thermally  equivalent 
volimies  with  Applicant  at  mutually 
agreeable  points  in  the  Gulf  Coast  area 
pursuant  to  an  agreement  between 
Northern  and  United  dated  August  10, 
1979,  as  amended. 

It  is  alleged  that  Northern  has  advised 
the  Apphcant  that  in  order  to  maintain 
operational  flexibility  on  its  system. 
Northern  requires  the  receipt  of  up  to 
125.000  Mcf  of  natural  gas  per  day  at 
Welcome  and  up  to  25,000  Mcf  of 
natuial  gas  per  day  at  Aberdeen. 
Although  Northern  currently  has  the 
capability  of  receiving  such  volumes  at 
Welcome  and  Aberdeen,  it  is  during 
periods  when  volumes  from  Northern's 
Canadian  suppliers  and  volumes 
transported  by  the  Applicant  from 
Buford,  North  Dakota,  are  less  than  the 
volumes  Northern  desires  to  receive  at 
Welcome  and  Aberdeen,  that 
operational  efficiencies  cannot  be 
achieved.  It  is  during  these  low  flow 
periods  that  Northern  will  require  the 
flexibiUty  to  take  United  volumes  at 
Welcome  and  Aberdeen. 

It  is  further  stated  that  said  voliunes 
would  not  affect  Applicant's  allocated 
costs  as  set  forth  in  Rate  Schedule  T-1 
of  Applicant's  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company 
Division  of  InterNorth  Inc. 

[Docket  Na  CP77-ia2-001] 

Take  notice  that  on  October  31. 1985, 
Northern  Natural  Gas  Compctny, 
Division  of  InterNorth,  Inc.  (Applicant), 
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2223  Dodge  Street.  Omaha.  Nebraska" 
68102.  filed  in  OockeVNo.  CPr7-i92rOOl 
a  petition  to  amend  the  order  issued 
June  3a  1977,  in  Dodcet  Na  CP77-182 
pursuant  to  sectiiHi  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  two    v^  : . : : 
additional  points  of  delivery  to  itt 
authorized  exchange  arrangement  ndth 
Cabot  Petroleum  Cmporatioo  (Cabot), 
all  as  more  fiilly  set  forth  in  the  petition 
to  amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  by  order  issued  fune 
3a  1977,  Ai^licant  and  Cabot  wen 
authorized  to  exchange  gas  in   .  >*o,  , . 
accordance  with  an  Api^  1. 1967,  gas 
exchange  agreement  It  is  stated  that  on 
June  8, 1983.  Applicant  and  Cabot 
executed  an  amendment  to  the  April  1. 
.^     1967  gas  exchange  agreement  iHt)viding 
for  the  addition  of  two  additional  points 
of  delivery  of  exchange  gas. 

It  is  furUier  stated  that  Applicant 
proposes,  in  accordance  with  the 
amendment,  to  add  a  point  located  in 
Section  163,  Block  3,  I&GN  RR  Survey. 
Gray  County.  Texas,  as  a  point  of 
receipt  of  exchange  gas  from  CaboL 
Applicant  proposes  to  use  a  second 
point  located  in  Section  184,  Block  3, 
I&GN  RR  Ca  Survey,  Gray  County, 
Texas  for  the  delivery  of  exchange  gas 
to  Cabot.  It  is  asserted  that  no  new 
facilities  are  required  to  implement  the 
proposed  service. 

Comment  date:  December  17, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP86-131-000] 

Take  notice  that  on  November  1, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois,  60148,  filed  in  Docket 
No.  CP86-131-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  on  an  interruptible 
basis  up  to  100  billion  Btu  of  gas  per  day 
for  TransAmerican  Pipeline  Corporation 
and  TransAmerican  Transmission 
Corporation  (TransAmerican)  and  for 
permission  and  approval  to  abandon 
such  service,  all  as  more  fiilly  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Natural  requests  authority  to  provide 
an  interruptible  transportation  service 
for  TransAmerican  for  a  term 
commencing  on  the  date  of  initial 
deliveries  of  gas  and  ending  two  years 
thereafter  or  such  earlier  date  at  which 


<  tiie  parties  mutnally  agree  to  terminate 
dw  limitsd'-term  gas  transportation 
^agreement,  dated  Aogost  5. 1965. 

It  is  explained  that  natural  gas  for 
IVansAraerican's  account  would  be 
delivered  to  Natural  at  die  «Mri«Hng 
interconnection  between  die  Cacilities  of 
Natural  and  TransAmerican  located  in 
Jim  Hogg  County.  Texas.  Natural  would 
redeliver  thermally  equivalent  volumes, 
less  gas  used  for  bui,  at  the  existing  and 
proposed  interconnection  between 
TransAmerican  and  Natural  in  Nueces 
County,  Texas. 

Natural  proposes  to  charge 
IWmsAmerican  3J!  cents  and  24  cants 
per  million  fitn  for  volumes  received  in 
Jim  Hogg  County^  Texas,  in  addition. 
Natural  would  ohatge  TransAmerican 
the  cumndy  effective  GBl  surcharge. 

It  is  stated  that  new  facilities  required 
for  this  service  would  be  constructed 
punuant  to  Natural's  blanket  cntificate 
issued  in  Docket  No.  CP82-402-00a 
Natural  also  requests  authorization  to 
add  additional  receipt  points  in  the 
future  necessary  to  support  this  service. 

Comment  date:  December  la  1965.  in 
accordance  with  Standard  Paragrajdi  F 
at  the  end  of  this  notice. 

6.  Natural  Gas  Pipdine  Company  of 
America 

[Docket  Na  CP74-162-018] 

Take  notice  thattm  November  1. 1985, 
Natural  Gas  Hpeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP74-162-018  a  petition  to  amend 
the  order  issued  April  2. 1975,  in  Docket 
No.  CP74-162.  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  die  exchange  of  natural  gas 
between  Natural  and  El  Paso  Natural 
Gas  Company  (El  Paso)  at  an  additional 
exchange  point  in  San  Juan  County, 
Utah,  and  to  include  San  Juan  County, 
Utah,  and  San  Juan  County,  New 
Mexico,  in  the  specified  area  of  intraest. 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  an  amendment  dated 
September  30. 1985,  to  the  gas  exchange 
agreement  Natural  and  El  Paso  propose 
to  add  an  additional  exchange  point  in 
San  Juan  County,  Utah.  Natural 
proposes  to  deliver  exchange  gas  to  El 
Paso  for  Natural's  account  at  an  existing 
point  of  measurement  on  EI  Paso's 
facilities  located  downstream  of  El 
Paso's  Aneth  plant  in  San  Juan  County, 
Utah  (Aneth  exchange  point).  It  is 
indicated  that  the  gas  reserves  Natural 
would  be  delivering  to  El  Paso  are  being 
purchased  by  Natural  under  an  existing 
gas  purchase  contract  dated  October  14, 


1964.  with  Wintershall  OU  and  Cm 
Corporatloa  fai  Montezuma  County. 
Orforado.  w^iicli  is  in  close  proximity  to 
El  Paso's  pipeline  system.  Natural  states 
that  no  additional  facilities  are  required 
at  the  Anetfi  axdiange  p<^t  because 
exchange  gas  ddivered  would  be 
commingled  widi  gas  pordiased  by  El 
Paso  and  delivered  into  El  Paso's 
transmission  system  throu^  Cameren 
measurement  faidlities  owned  and 
opoated  bK  B  Paso.  Natural  stotes  that 
it  and  El  Paso  commenced  driiveiies  at 
die  Aneth  exchange  point  pursuant  to 
Subpart  G  of  Part  284  of  the 
Commission's  Repihtioos  and  Natural's 
fnd  El  Paso's  blanket  authorizations  to 
tranqxjrt  for  interstate  pipdines  issued 
in  DodketNos.  CF80-128  and  CP80-127, 
respectivriy  (repwted  by  in  Natural 
Dodcet  No.  STB5-783.  reported  by  EI 
Paso  in  Dodcet  No.  ST8S-716).  Natural 
and  El  Paso  would  continue  to  exchange 
up  to  the  maximum  certificated  vohnne 
of  65.000  Mcf  of  gas  per  day.  it  is 
asserted. 

In  addition.  Natural  and  El  Paso 
propose  to  include  San  Juan  County. 
Utflih.  and  San  Juan  County,  New 
Mexico,  in  the  existing  area  of  interest 
It  is  steted  that  diis  would  enable 
Natural  and  El  Paso  to  add  points  in 
these  counties  utilizing  and  balancing 
pointe  %vithout  having  to  file 
amendments. 

Comment  date:  Deconber  la  1965.  hi 
according  widi  the  fint  subparagra^  of 
Standard  Paragrai^i  F  at  the  end  of  this 
notice. 

7.  Natural  Gas  PipeiiDe  Company  of 
America 

[Docket  No.  CP86-106-000] 

Take  notice  that  on  October  31. 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Applicant).  701  East  22nd 
Street  Lombard.  Illinois  60148.  filed  in 
docket  No.  CP86-10e-000  an  application 
punuant  to  section  7  of  the  Natural  Gas 
Act  for  authorization  to  transport 
natural  gas  on  an  interruptible  basis  for 
Firestone  lire  and  Rubber  Company 
(Firestone),  an  industrial  end-user,  and 
for  perinission  and  approval  to  abandon 
such  service  upon  expiraticm  of  a  two- 
year  limited-term  period,  all  as  more 
fiilly  set  forth  in  the  applicaticm  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Applicant  proposes  to  transport  up  to 
a  maximum  of  4  billion  Btu's  of  natural 
gas  per  day  for  Firestone  bom  the  date 
certificate  authority  accepteble  to 
Applicant  is  received  dirough  June  27. 
1987.  Applicant  would  provide  such 
service  punuant  to  the  limited-term  gas 
transportation  agreement  between 
Applicant  and  Firestone  dated  June  28, 
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1985,  it  is  stated. ,  Applicant  also  requests 
permission  and  aj  iprovai  to  abandon  the 
transportation  sei  vice  contemplated 
herein  upon  the  e  cpiration  of  the  said 
term  of  agreemen . 

Applicant  state^  that  the  proposed 
end-use  of  the  ga4  purchased  by 
Firestone  is  intended  to  satisfy  process, 
space  heating  and  air  conditioning 
needs  in  Firestone's  Decatur,  Illinois, 
plant.  j 

Applicant  further  states  that  it  would 
receive  gas  for  thi  account  of  Firestone 
at  two  existing  points  of  interconnection 
between  the  facilities  of  Applicant  and 
ReUance  Pipeline  Company  (Reliance),  a 
gathering  companj'  in  Caddo  County, 
Oklahoma.  Ai^lidant  proposes  to 
redeUver  thermaUv  equivalent  vcriumes, 
less  9.4  percent,  initially,  for  gas  lost  and 
unaccounted  for,  gas  used  as  fuel,  and 
gas  used  in  day-to-day  pipeline 
operations,  to  the  pullet  flange  of  the 
meter  station  at  tne  existing 
interconnection  of  Applicant's  pipeline 
facilities  and  Illinois  Power  Company, 
near  Hammond  in  Piatt  County,  Illinois. 

Applicant  further  proposes  to  charge 
Firestone  a  transp  ortation  rate  for  each 
million  Btu  of  gas  received.  This 
transportation  ratf  would  be  the  greater 
of  Apphcant's  non-gas  cost  component 
of  its  Rate  Schedule  DMQ-1  commodity 
charge  or  a  mileaoe-based  rate 
computed  utilizing  Applicant's  currently 
effective  cost  per  ^00  miles  for  onshore 
transportation  service,  it  is  stated.  For 
illustrative  purpoa  es  only,  the  current 
transportation  rati  !S  are  said  to  be: 
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In  addition.  Api  licant  also  proposes 
to  charge  Firestone  the  currently 
effective  Gas  Research  Institute  (GRI) 
surcharge  per  million  Btu,  as  set  forth  on 
Sheet  No.  5A  of  Abphcant's  FERC  Gas 
Tariff.  Volume  Noj  1.  For  illustrative 
purposes  only,  thq  currently  effectively 
GRI  surcharge  is  staid  to  be  1.21  cents 
per  million  Btu.     | 

AppUcant  also  aequests  flexible 
authority  to  add  or  delete  receipt/ 
dehvery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  Requested  applies  only 
to  points  related  t^  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicant  will  fde  a  report 
providing  certain  iiformation  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  mrther  detailed  in  the 
application  and  ai  y  additional  sources 


of  gas  would  only 


>e  obtained  to 


constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities.  " 

Comment  date;  December  16, 1965,  in 
acc(Hdance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Natural  Gas  PipeDne  Company  of 
America 

[Docket  Na  CP86-137-000] 

Take  notice  that  on  November  1, 1985, 
Natural  Gas  Pipeline  Company  of     -'" 
America  (Applicant),  701  East  22nd 
Street,  Lombard.  Illinois  60148,  filed  in 
Docket  No.  CP86-137-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportion  of  up  to  26  billion  Btu  of 
natural  gas  per  day  on  an  intemiptible 
basis  for  Inland  Steel  Company  (Inland) 
and  for  permission  and  approval  to 
abandon  such  service,  all  as  more  fiiUy 
set  forth  in  the  application  which  is  on 
nie  with  the  Commission  and  open  for 
public  inspection. 

AppUcant  requests  authority  to 
provide  an  intemiptible  transportation 
service  for  Inland  from  the  date 
certificate  authority  acceptable  to 
Applicant  is  received  through  February 
17, 1987.  Applicant  would  provide  such 
service  pursuant  to  the  terms  and 
conditions  contained  in  the  gas 
transportation  agreement,  dated 
February  18, 1985  (agreement),  between 
Applicant  and  Inland. 

Applicant  proposes  to  receive  natuj-al 
gas  for  the  account  of  Inland  at  (1)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Oklahoma  Natural  Gas  Company  (ONG) 
in  Custer  County,  Oklahoma:  (2)  the 
existing  point  of  interconnection  betwen 
the  facilities  of  AppUcant  {uid  ONG  in 
Woodward  County,  Oklahoma;  (3)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Kaiser  Francis  Oil  Company,  in 
Woodward  County,  Oklahoma;  (4)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Mustang  Fuel  Corporation  in  Washita 
County,  Oklahoma;  (5)  the  existing  point 
of  intercoimection  between  the  facilities 
of  Apphcant  and  MidVen  Pipeline 
Company  in  the  Ignacio  Sanchez  Survey, 
A-509  in  Nacogdoches  County,  Texas; 
(6)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
TransAmerican  Natural  Gas 
Corporation  in  the  Andres  F.  De  La 
Fuente  Grant  Survey,  A-111  in  Nueces 
County,  Texas;  and  (7)  the  existing  point 
of  interconnection  between  the  facilities 
of  Applicant  and  M.  V.  Pipeline 
Company  in  Caddo  County.  Oklahoma. 
Redelivery  for  the  account  of  Inland 


would  occur  at  the  existing  point  of 
intercoimection  between  the  facilities  of 
Applicant  and  Northern  Indiana  Public 
Servke  Company  on  the  border  of  Cook 
County,  Illinois,  and  Lake  County, 
Indiana  for  use  in  Inland's  Indiana 
Harbor  Works.  Applicant  also  requests 
authorization  to  add  additional  receipt  - 
points  in  the  future  that  may  be 
necessary  to  support  this  service. 

Applicant  proposes  to  charge  Inland 
transportation  rates  as  follows: 
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In  addition.  Applicant  states  that  it 
would  charge  Inland  for  fuel  used  and 
lost  and  unaccounted  for  gas  under  the 
agreement  and  that  this  charge  would  be 
based  on  die  percentage  of  fuel  utilized 
in  performing  the  proposed 
transportation  and  the  weighted  average 
cost  of  gas  contained  in  the  Applicant's 
currently  effective  purchased  gas 
adjustment.  Applicant  also  proposes  to 
charge  Inland  the  currently  effective 
Gas  Research  Institute  surcharge  as  set 
forth  on  Sheet  No.  5A  of  Applicant's 
FERC  Gas  Tariff,  Volume  No.  1.  Such 
surcharge  is  currently  1.21f  per  million 
Btu,  it  is  stated. 

Applicant  states  that  it  provided 
similar  service  commencing  on  February 
18, 1985,  pursuant  to  S  S  157.205  and 
157.209(e)(l]  of  the  Commission's 
Regulations.  Such  service  terminates  on 
October  31, 1935,  because  of  the 
expiration  of  Order  234-B  on  that  day,  it 
is  stated. 

Comment  date:  December  16, 1965,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Nfidwestem  Gas  Transmission 
Company 

[Docket  No.  CP8e-125-000] 

Take  notice  that  on  November  1, 1985, 
Midwestern  Gas  Transmission 
Company  (Applicant),  P.O.  Box  2511, 
Houston,  "Texas  77001,  filed  in  Docket 
No.  CP8fr-125-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
an  intemiptible  natural  gas 
transportation  service  for  Bethlehem 
Steel  Corportion  (Bethlehem  Steel) 
pursuant  to  an  interruptible 
transportation  agreement  between 
Applicant  and  Bethlehem  Steel,  dated 
May  23, 1985,  as  amended  October  15, 
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1985  (Agresment),  all  as  mora  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Pursuant  to  the  provisions  of  the 
Agreement.  Applicant  states  that 
Bethlehem  Steel  has  requested  that 
Applicant  tranqwrt,  on  an  intemiptible 
basis,  up  to  25,000  Mcf  ot  gas  per  day 
from  a  point  on  the  international  border 
between  the  United  States  and  Canada 
at  Emerson,  Manitoba,  where  the 
facilities  of  TransCanada  Pipelines, 
Ltd.,  and  Applicant  interconnect,  to 
points  where  Apftlicant's  facilities 
interconnect  with  diose  of  InteiNorth, 
Incorporated  (Northern  Natural)  near 
North  ftsnch,  Minnesota,  and 
Cambridge,  Minnesota,  and  those  of 
ANR  Pipeline  (ANR)  Company  near 
Marshfield.  Wisconsin.  It  is  farther 
stated  that  Northern  Indiana  Public 
Service  Company  will  transport  the  gas 
to  Bethlehem  Steel  for  use  at  its  Bums 
Harbor,  Indiana,  facility. 

Applicant  alleges  ^t  the  term  of  the 
proposed  tranqwrtation  service  is  for  an 
initial  term  of  two  years,  and  year-to- 
year  thereafter. 

It  is  furrier  stated  that  Bethlehem 
Steel  would  pay  Midwestern  as  follows: 

(1)  For  volumes  received 
TransCanada  for  Bethlehem  Steel's 
account  and  delivered  to  Northern 
Natural  at  North  Branch,  the  diarge, 
inclusive  of  compression  charge  of  0.8^, 
shall  equal  the  product  of  lt.75^ 
multiplied  by  the  total  volume  in  Mcf  of 
gas  received  for  the  account  of 
Bethlehem  Steel  during  the  month,  less 
two  and  2.2%  of  the  vohmies  retained  by 
Applicant  for  fuel  and  uses. 

(2)  For  volumes  received  from 
TransCanada  for  Bethlehem  Steel's 
accoimt  and  delivered  to  Northern 
natural  at  Cambridge,  the  charge, 
inclusive  of  the  compression  charge  of 
0.8^  shall  equal  the  product  of  11.22^ 
multiplied  by  the  total  volume  in  Mcf  of 
gas  received  for  the  account  of 
Bethlehem  Steel  during  the  month,  lest 
2.1%  of  the  volumes  retained  by 
Applicant  for  fuel  and  use& 

(3)  For  volumes  received  from 
TransCanada  for  Bethlehem  Steel's 
account  and  delivered  to  ANR  at 
Marshfield,  the  charge,  inclusive  of  the 
compression  charge  of  0.8i,  shall  equal 
the  product  of  16^58^  multiplied  by  the 
total  volume  in  Mcf  of  gas  received  for 
the  account  of  Bethkfaem  Steel  during 
the  month,  less  3.0%  of  the  volumes 
retained  by  Applicant  for  fuel  and  uses. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraf^  F 
at  the  end  of  this  notice. 


10.  ConsoUdated  Gas  Transmisston 
Corporation 

[Docket  No.  CP8e-146-000] 

Take  notice  that  on  Novembn'  1, 1985, 
Consolidated  Gas  Transmission 
Corporation  (Applicant),  445  West  Main 
Street,  Ciarksbuig,  West  Virginia  26301, 
filed  in  £)ocket  No.  CP8e-14e-000  an 
applicaticm  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  in  interstate  commerce  on  behalf  of 
South  Jersey  Gas  Company  (South 
Jersey),  all  as  men  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  requests  authorization  to 
render  firm  tran^>ortation  of  up  to  5,500 
dt  equivalent  oi  natural  gas  per  day  for 
South  Jersey.  It  is  indicated  that  the 
transportation  service  would  be 
provided  by  Applicant  pursuant  to  a 
transportation  agreement  dated  October 
21, 1985.  Applicant  states  that  the 
transportation  service  would  commence 
on  the  date  Af^lieant  commences 
deliveries  and  continue  tfarou^  March 
31,  2002,  and  year  to  year  thereafter, 
unless  terminated  by  either  Applicant  or 
South  Jersey  up<m  tweive-montii's 
written  notice.  It  is  indicated  that 
deliveries  would  commence  no  later 
than  November  1. 1986. 

Applicant  states  that  it  would 
transport  gas  in  connecticm  with  a  gas 
storage  arrangement  between  South 
Jersey  and  Equitable  Gas  Company 
(Equitable),  and  a  firm  transportation 
arrangement  between  South  Jersey  and 
Transcontinental  Gas  Pipe  liiae 
Corporation  (Transco).  It  is  indicated 
that  Applicant  would  transport  gas 
acquired  by  South  Jersey  from  an 
existing  interconnection  between 
Applicant  and  Transco  known  as  the 
Leidy  connecticm,  iir  Potter  County, 
Pennsylvania,  or  on  any  other  receipt 
point(s)  agreed  upon,  and  deliver  such 
gas  to  Equitable  at  an  existing 
interconnection  between  Applicant  and 
Equitable  near  Waynesbuig, 
Pennsylvania,  known  as  the  Pratt  Farm 
coimection,  for  injection  into  storage.  It 
is  further  indicated  that,  upon  with- 
drawal from  storage,  Appbcant  would 
receive  the  gas  frcon  Equitable  at  the 
Pratt  Farm  connection  and  would 
deliver  the  gas  for  South  Jersey's 
accoimt  to  Transco  at  the  Leidy 
connection,  in  Potter  County, 
Pennsylvania,  for  farther  delivery  to 
South  Jersey. 

It  is  explained  that  the  gas  to  be 
transported  by  Applicant,  is  gas  which 
South  Jersey  has  or  may  acquire  in 
proximity  to  Applicant's  existing 


pipelines  or  gas  South  Jersey  purchases 
fit)m  Equitable.  It  is  further  explained 
that,  during  the  first  year,  South  Jersey 
would  purdiase  a  portion  of  gas,  which 
is  being  stored  by  Equitable,  bom 
Kentucky- West  Vir^nia  Gas  Company, 
and  purchase  additional  supplies  from 
Transco  and  others. 

Applicant  states  that  South  Jersey 
would  pay  Applicant  for  such  firm 
transportation  services  an  amount 
based  on  a  two-part  rate,  consisting  of  a 
monthly  demand  charge  equal  to  a 
demand  component  multiplied  by  the 
contract  transportation  demand,  and  a 
commodity  component  for  each  dt  of  gas 
transported.  It  is  indicated  that  these 
rates  are  based  on  Applicant's 
jurisdictional  system  transmission  and 
storage  costs  applicable  to  sales  and 
transportation  services.  AppBcant 
further  states  that,  as  of  the  date  of 
commencement  of  the  transportation 
service,  it  anticipates  that  the  demand 
component  would  be  $0.9220  per  dt  and 
the  commodity  component  would  be 
$0.3518  per  dt. 

Applicant  states  that  Equitable  has 
filed  an  application  in  Docket  No.  CP85- 
876-000  seeking  Commission 
authorization,  inter  alia,  to  render 
storage  service  for  South  Jersey,  and 
Transco  would  file  an  application 
seeking  Commission  authorization  to 
provide  firm  transportation  service  for 
South  Jersey. 

Comment  date:  December  18, 1965,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  tfie  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
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and  Procedure,  a  hee 
without  further  notice  1 
Commission  or  its  desl 
if  no  motion  to  intervej 
the  time  required  herei| 
Commission  on  its  ov 

matter  finds  that  a  grai^ 

certificate  is  required  ^y  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  n  timely  filed,  or  if 
the  Commission  on  its  I 
believes  that  a  formal  i 
required,  further  notic 
will  be  duly  given. 
Under  the  procedu  _ 

for,  unless  otherwise  a(    

unnecessary  for  the  applicant  to  appear 

or  be  represented  at  th  i  hearing. 

Kennetfa  F.  Phimb, 

Secretary. 

[FR  Doc  85-28648  Filed  lf-2-65:  8:45  am] 
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November  28. 1985. 
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1.  Transcontinental  Gai 
Coiporatioa 

[Docket  No.  CP86-141-000 

Take  notice  that  on  ^  ovember  1. 1985. 
Transcontinental  Gas  F  ipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP86-141-000  an  aj  plication 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certifcate  of  public 
convenience  and  necessity  authorizing  a 
transportation  service  on  behalf  of 
Damson  Oil  Corporatio  i  (Damson],  all 
as  more  fully  set  forth  i  i  the  application 
which  is  on  file  with  th<  Commission 
and  open  to  public  insp  jction. 

It  is  stated  that  DamsDn.  a  small 
producer,  has  contracted  to  sell  certain 
quantities  of  natural  gai  i  available  in  the 
Leleux  field.  Vermilion  Parish.  Louisiana 
(Leleux  field),  to  Florida  Gas 
Transmission  Company!  (FGT).  It  is 
explained  that  FGT  constructed  0.20  and 
1.03  miles  of  4-inch  pipdine  from 
Damson's  No.  1  Adams  Well  in  the 
Leleux  field  to  Transco's  system 
pursuant  to  FGTs  blanket  certificate 
issued  in  Docket  No.  0^82-553-000  on 
November  10. 1982.  It  is  further 
explained  that  Transco  constructed  a 
tap  and  meter  at  that  pdint  of 
interconnection  pursuant  to  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
426-000  on  September  2  1982.  Therefore, 
it  is  stated  that  the  quai  tities  of  gas 


purchased  by  FGT  in  the  Leleux  field 
would  be  received  by  Treinsco  bom  FGT 
at  the  existing  point  of  interconnection 
between  the  facilities  of  Tranco  and 
FGT  in  that  field.  It  is  further  stated  that 
Transco  would  transport  on  behalf  of 
Damson,  on  an  interruptible  basis,  up  to 
the  dekatherm  equivalent  of  20,000  Mcf 
of  natural  gas  per  day  and  redeliver 
such  quantities  at  existing  points  of 
interconnection  between  the  facilities  of 
Transco  and  FGT  in  Vermilion  and  St. 
Helena  Parishes,  Louisiana. 

The  term  of  the  transporation 
agreement  between  Transco  and 
Damson  is  stated  to  be  for  a  primary 
term  of  15  years  from  the  date  of  initial 
dehveries,  and  year  to  year  thereafter, 
subject  to  termination  at  the  end  of  the 
primary  term  or  any  year  thereafter.  It  is 
stated  that  the  proposed  transportation 
service  would  enable  Damson  to  secure 
a  market  for  its  natural  gas  production 
from  the  Leleux  field  and  would  assist 
FGT  in  securing  additional  gas  supplies 
for  its  system. 

Transco  asserts  that  it  would  charge 
Damson  an  initial  rate  of  6.81  cents  per 
dt  equivalent  transported  to  the 
Vermilion  Parish  delivery  point.  Transco 
states  that  it  would  charge  Damson  an 
inital  rate  of  18.01  cents  per  dt  eqivalent 
transported  to  the  St.  Helena  Parish 
deUvery  point.  Transco  further  asserts 
that  it  would  retain,  initially,  1.2  percent 
of  all  quanitities  transported  to  the  St. 
Helena  Parish  delivery  point  to 
compensate  for  compressor  fuel  and  line 
loss  make-up  but  would  not  retain, 
initially,  any  of  the  quantities 
transported  to  the  Vermilion  Parish 
delivery  point 

Comment  date:  December  17, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Ringwood  Gathering  Company 

[Docket  No.  CP86-116-000) 

Take  notice  that  on  October  31, 1985, 
Ringwood  Gathering  Company 
(Applicant),  100  West  Fifth  Street.  Tulsa. 
Oklahoma  74103.  filed  in  Docket  No. 
CP86-116-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  of  natural 
gas  off-system  to  unspecified  customers 
on  a  non-discriminatory  basis,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  Northwest 
Central  Pipeline  Company  (Northwest 
Central).  Applicant's  only  significant 
customer,  would  reduce  its  takes  to 
9,000  Mcf  of  natiu-al  gas  per  day  and  that 
as  a  result  Applicant  would  then  have  a 
significant  volume  of  gas  available  for 
sale.  Applicant  states  that  it  processes 
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the  gas  sold  to  Northwest  Central  in  its 
Ringwood  processing  plant  and  that  in 
an  effort  to  keep  the  plant  at  full 
capacity  and  to  increase  its  pipeline 
system  through-put.  Applicant  is  seeking 
authorization  to  sell  its  excess  gas  to 
unspecified  markets. 

Applicant  states  that  the  price  for  this 
gas  would  be  the  minimum  of  the 
volumetric  price  level  now  specified  in 
Applicant's  tariff  or  the  commodity  rate 
proposed  in  Docket  No.  RP85-210-000, 
once  it  is  approved.  Applicant  also 
states  that  Northwest  Central's  costs 
would  not  be  affected  by  approval  of 
this  application  and  that  Applicant 
would  file  reports  with  the  Commission 
upon  commencement  or  termination  of 
any  sale. 

Comment  date:  December  17, 1985,  in  . 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Southern  Natural  Gas  Company 

[Docket  No.  CP86-191-000] 

Take  notice  that  on  November  5, 1985, 
Southern  Natural  Gas  Company 
(Southern).  P.O  Box  2563,  Birmingham, 
Alabama  35202,  filed  in  Docket  No. 
CP86-191-O00  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
approximately  1.8  miles  of  a  6-inch 
pipeline  and  related  facilities  located  in 
offshore  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  requests  an  order 
authorizing  the  abandonment  of 
approximately  1.8  miles  of  a  6-inch 
pipeline  and  related  facilities  extending 
from  the  production  platform  in  Main 
Pass  115,  offshore  Lousisana,  to 
Southern's  imder  water  tap  in  Main  Pass 
Block  117.  Southern  states  that  its 
producer.  Diamond  Shamrock 
Exploration  Company  (Diamond 
Shamrock),  advised  Southern  that 
Diamond  Shamrock  intends  to  remove 
its  Main  Pass  Block  115  Platform  and 
production  facilities.  Southern  states 
that  for  safety  reasons,  it  must  be 
authorized  to  abandon  its  facilities 
concurrently  with  the  producer's 
platform  abandonment.  Southern 
proposes  to  abandon  the  underwater 
pipeline  by  disconnecting  it  fi^m  the 
subsea  tie  in  at  Block  117.  Southern 
further  proposes  to  abandon  the  6-inch 
user  and  related  facilities  by  removal,  at 
an  estimated  cost  of  $30,000,  which 
would  be  partially  offset  by  a  $110,706 
salvage  value.  Southern  further  states 
that  the  proposed  abandonment  would 
not  result  in  any  termination  of  service 
by  it. 
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Comment  date:  December  17, 1985.  in 
accwdance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tennesses  Gas  P^teline  Company 
[Docket  Na  CP8e-12S-0nq 

Take  notice  that  on  November  1, 1985, 
Tennessee  Cas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant). 
P.O.  Box  2511.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP88-128-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  to 
abandon  an  M-1  compressor  facility 
located  at  Eugene  Island  Block  257, 
Platform  C,  offshore  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  states  that  its  M-1 
compressor  facility,  certificated  in 
Docket  No.  CP77-293,  is  presently  in 
need  of  extensive  repairs  to  maintain  a 
safe  operable  working  condition. 
Applicant  states  that  an  estimate  on  the 
cost  to  repair  the  unit,  approximately 
$85,000  to  $113,000  d^ending  on  the 
condition  of  the  crankshaft,  is  in  excess 
of  the  depreciated  book  value,  $82,726 
as  of  September  1, 1985.  Applicant 
states  that  Canadian  Oxy  Offshore 
Production  Company  (Canadian)  and 
Conoco,  Inc.  (Conoco),  owners  of  the 
Eugene  Island  Platform  257C,  have 
proposed,  pursuant  to  letter  agreement 
dated  July  9, 1985,  to  pruchase  the  unit 
for  $1,000.  Af^Iicant  further  states  that 
the  proposed  abandonment  and  sale 
would  save  Applicant  the  cost  of 
removing  the  unit  and  Canadian  and 
Conoco  would  restore,  operate  and 
maintain  the  unit  at  their  sole  cost, 
expense  and  liability. 

Comment  date:  December  17, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Northwest  Rpelina  Corporation . 
[Docket  No.  CPaS-177-000] 

Take  notice  that  on  November  1, 1985, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  64108.  filed  in  Docket  No. 
CP88-177-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  in 
interstate  commerce  for  the  account  of 
CPEX  Pacific,  Inc.  (CPEX),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  proposes  to  provide  an 
intemiptible  transportation  service  of  up 
to  10  billion  Btu  of  natural  gas  per  day 
for  the  account  of  CPEX,  for  a  term  of 
five  years,  pursuant  to  a  gas 


transportation  agreement 
(transportation  agreement)  dated 
October  30, 1985.  Northwest  also 
requests  blanket  authority  to  add  and 
delete  receipt  points  under  dte 
transportation  agreement 

It  is  said  thdt  CPEX  has  acquired,  or 
intends  to  acqtiire.  sui^lies  of  natural 
gas  for  its  own  use  which  it  would 
deliver  to  Northwest  for  transportation 
at  certain  receipt  points.  It  is  explained 
that  these  receipt  points  include 
Northwest's  existing  interconnections 
with  Colorado  Interstate  Gas  Qnnpany 
in  Sweetwater  County,  Wyoming  and 
Uintah  County.  Utah,  and  with  Utah  Gas 
Service  Company  near  Jensen,  Utah. 
Further,  it  is  stated  that  an  additional 
receipt  point  in  located  at  the  junction 
between  Northwest's  gathering  and 
transmission  facilities  at  die  Opal 
gasoline  plant  in  Lincoln  County, 
Wyoming. 

It  is  further  stated  that  under  the 
transportation  agreement.  Northwest 
proposes  to  accept  up  to  10  billion  Btu's 
per  day  for  CPEX's  account  at  the 
agreed  upon  receipt  points  and  to 
transport  and  redeliver  thennally 
equivalent  volumes  for  CPEX's  account 
to  Northwest  Natural  Gas  Company 
(Northwest  Natural)  at  Northwest's 
existing  Deer  Island  meter  station  in 
Columbia  County,  Oregon.  Northwest 
Natural  would  utilize  its  existing 
distribution  facilities  to  transport 
CPEX's  gas  from  the  Deer  Island  meter 
station  to  CPEX's  fertilizer  plant  near  St. 
Helens,  Oregon.  CPEX  would  use  the 
subject  gas  as  process  fuel  and 
feedstodc  in  the  manufacture  of 
anhydrous  ammonia  at  its  St.  Helens 
fertilizer  plant 

It  is  said  that  for  all  volumes  of  gas 
transported  by  Northwest  under  the 
transportation  agreement  Northwest 
proposes  to  charge  CPEX  at  its 
incremental  on-system  transportation 
rate,  including  fuel  reimbursement  and 
GRI  adjustment  as  set  forth  in  its  FERC 
Gas  Tariff.  These  currentiy  effective 
rates  as  shown  on  Sheet  Nos.  2.2  and  2.3 
of  Volume  No.  2  of  Northwest's  tariff  are 
20.0  cents  per  million  Btu  for 
transportation.  1.18  cents  per  million  Btu 
for  the  GRI  adjustment  and  a  monthly 
fuel  reimbursement  charge  equal  to  1.1 
percent  of  the  transportation  receipt 
volume  time  Northwest's  average 
pruchased  gas  cost  for  the  month. 

Comment  date:  December  17. 1986  in 
accordance  witii  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northwest  Alaskan  Pipeline  Company 

[Docket  No.  O>86-ie5-000] 

Take  notice  that  on  November  1, 1985, 
Northwest  Alaskan  Pipeline  Company 


(Applicant).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP86-165-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  off-system  * 
sale  and  exchange  of  natural  gas  in 
interstate  commerce,  all  as  more  fully   . 
set  forth  in  the  application  which  is  on 
file  witii  the  CoaomissioB  and  open  to 
public  inspection. 

Applicant  states  that  it  requests 
blanket  authorization  to  make 
discretionary  sales  of  certain  volumes  of 
Canadian  natural  gas  to  various 
purchasers  for  a  period  of  two  years 
from  the  date  of  the  first  sale. 

It  is  explained  that  the  gas  Applicant 
proposes  to  sell  on  a  short-term  basis  to 
end-users,  distribution  companies  and 
pipelines  would  be  Canadian  gas  which 
Applicant  purchases  under  long-term 
contracts  &om  Pan-Alberia  Cas.  Ltd. 
(Pan-Alberta),  but  which  exceeds  the 
requirements  for  specified  periods  of 
time  of  Applicant's  long-term  contract 
purchasers.  Applicant  states  that  it 
would  sell  the  gas  to  short-term 
purchasers  at  two  import  points  or  at  the 
terminus  of  the  Northern  Border  Rpeline 
Company  (Nordiem  Border)  system. 
Applicant  says  that  the  two  import 
points  are  a  point  on  the  international 
boundary  between  the  United  States 
and  Canada  near  Kingsgate,  British 
Columbia,  and  a  point  on  the  same 
international  boundary  near  Monchy. 
Saskatchewan.  Applicant  states  that 
sale  of  gas  at  the  terminus  of  Northern 
Border  would  be  accomplished  by 
means  of  a  cost  free  exchange  between 
Applicant  and  one  of  its  long-term 
contract  purchasers  wherein  said 
purchaser  would  deliver  gas  bom  its 
system  supply  to  the  short-term 
pim:haser  at  the  terminus  of  Northern 
Border  and  Applicant  would  redeliver 
thermally  equivalent  volumes  to  the 
long-term  contract  purchaser  at  the 
import  point  near  Monchy. 

Applicant  explauns  that  it  would  sell 
this  gas  at  a  price  which  is  the  sum  of 
the  cbnunodity  charge  paid  by  Applicant 
to  Pan-Alberta,  any  transportation  costs 
incurred  by  Applicant  and  other  costs  of 
making  the  sale,  including  a  negotiated 
fee. 

Applicant  asserts  that  the  proposed 
sales  would  make  available 
competitively  priced  Canadian  gas  to 
consumers,  would  increase  the  volume 
of  gas  being  transported  through  the 
Alaskan  Natural  Cas  Transportation 
System  (ANGTS)  resulting  in  a  present 
and  future  benefit  to  ANGTS  users. 


'  Any  Mies  to  purchaiert  othw  than  Applicaot't 
four  long-term  contract  purchasers. 


49606 


would  assist  in  the 


Federal  Register  /  Vol.  50.  No.  232  /  Tuesday.  December  3.  1985  /  Notices 


protection  of  the 


revenue  stream  underpinning  the 
financing  of  the  Cahadian  segment  of 
the  ANGTS  and  w*uld  enhance  the 
assurance  of  a  longterm  secure  source  of 
gas  supply.  J 

Comment  date:  December  17. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Natural  Gas  Pipi!^in«  Company  of 
America 


(Docket  No.  CP86-18 

Take  notice  that  bn  November  1, 1985. 
Natural  Gas  Pipeliiie  Company  of 
America  (Natural).  701  East  22nd  Street, 
P.O.  Box  1208.  Lombard.  Illinois  60148. 
filed  in  Docket  N.  CF86-186-000  an 
application,  as  supi^lemented  November 
9. 1985.  pursuant  to  isections  7(b)  and 
_  7(c)  of  the  Natural  (£as  Act  for  a 
certificate  of  public  convenience  and 
necessity  authoriziig  the  transportation, 
on  an  intemiptible  basis,  of  up  to  30 
billion  Btu  equivalent  of  gas  for 
Mississippi  River  Transmission 
Corporation  (MRT)  and  for  permission 
and  approval  to  abandon  such  service, 
all  as  more  fully  set]  forth  in  the 
application  which  ii  on  file  with  the 
Commission  and  open  to  public 
inspection.  j 

Natural  proposes  to  transport  on  a 
best-efforts  basis  up  to  30  billion  Btu 
equivalent  of  natural  gas  per  day  for 
MRT  for  a  term  cooinencing  on  the  date 
of  initial  deliveries  )  ind  endLg  two 
years  thereafter  or  en  an  earUer  date 
mutually  agreed  upon  by  Natural  and 
MRT  to  terminate  tl|e  limited  term 
transportation  agreement,  dated  July  22. 
1985.  It  is  explained  that  the  subject  gas 
would  be  delivered  o  Natural  by  Arco 
Oil  and  Gas  Compaay  at  an  undersea 
tap.  to  be  constructed,  on  Natural's  16- 
inch  pipeline  in  Higl^  Island  Block  71  (HI 
71),  offshore  Texas  and  redelivered  to 
MRT  at  an  existing  iiterconnection  near 
Woodlawn.  Harrisoi  County,  Texas. 

Natural  proposes  to  charge  MRT  the 
greater  amount  of  a  unit  rate  for  each 
milUon  Btu  equivalent  of  gas  transported 
based  upon  Naturals  non-gas  , 

component  of  its  DMQ-l  commodity 
charge  or  a  rate  bassd  on  Natural's 
onshore  cost  per  lOO  miles  as  shown  in 
Natural's  FERC  Gas  Tariff  page  5A. 
Volume  1  plus  a  connputed  incremental 
offshore  charge  of  4.^  cents  per  million 
Btu  equivalent  of  gaj 
Natural  states  that 
the  interconnection  i 
its  blanket  certificate 
No.  CP82-4O2-O00. 
Natural  also  reque 

authority  for  the  adc 

points  to  support  the  proposed 
transportation  servi(  e.  Natural  states  it 


I  it  will  construct 
I  HI  71  pursuant  to 
'■  issued  in  Docket 

Bts  flexible 

Ition  of  gas  receipt 


UMI 


would  file,  pursuant  to  Part  154  of  the 
Commission's  Regulations,  by  March  31 
of  each  year,  tariff  revisions  reflecting 
any  additional  receipt  points. 

Comment  date:  December  17. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Neches  Gas  Distribution  Company 

[Docket  No.  CP86-164-000] 

Take  notice  that  on  November  1, 1985, 
Neches  Gas  Distribution  Company 
(Applicant),  P.O.  Box  52332,  Houston, 
Texas  77052,  filed  in  Docket  No.  CP85- 
164-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and 
§  284.224  of  the  Commission's 
Regulations  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  the  sale,  transportation  or 
assignment  of  natural  gas,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
pubUc  inspection. 

Applicant  agrees  to  comply  with  the 
conditions  as  set  forth  in  {  284.224(e)  of 
the  Commission's  Regulations. 

Comment  date:  December  17. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88-132-000) 

Take  notice  that  on  November  1, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant).  701  East  22nd 
Street,  Lombard,  Illinois,  60148,  filed  in 
Docket  No.  CP86-132-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on  an 
intemiptible  basis  for  General  Tire,  Inc. 
(GTI)  and  for  permission  and  approval 
to  abandon  such  service  on  July  2, 1987, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  proposes  to  provide  an 
intemiptible  transportation  service  of  up 
to  a  maximum  of  2  billion  Btu  of  natural 
gas  per  day  for  GTI  from  the  date 
certificate  authority  acceptable  to 
Applicant  is  received  through  July  2. 
1987.  Applicant  states  that  it  would 
provide  such  service  pursuant  to  the 
terms  and  conditions  contained  in  the 
limited-term  gas  transportation 
agreement  between  Applicant  and  GTI, 
dated  June  27, 1985. 

Applicant  proposes  to  transport 
natural  gas  on  behalf  of  GTI,  an 
industrial  end-user,  for  use  primarily  for 
tire  manufacturing  purposes  in  GTI's 
plant  in  Mt  Vernon,  IlUnois. 


Applicant  explains  it  would  receive 
volumes  of  gas  for  the  account  of  GTI 
fit)m  two  receipt  points  in  Montgomery 
County,  Texas,  and  Washita  County, 
Oklahoma,  and  would  redeUver 
equivalent  volumes  to  Illinois  Power 
Company  in  Clinton  County,  Illinois, 
and  that  no  new  facilities  would  be 
required  for  this  service.  Applicant 
requests  authorization  to  add  additional 
receipt  points  in  the  future  that  may  be 
necessary  to  support  this  service. 

Applicant  proposes  to  charge  GTI  26.0 
cents  per  million  Btu  of  gas  for  volumes 
received  in  Montgomery  County,  Texas, 
and  22.51  cents  per  million  Btu  for  - 
volumes  received  in  Washita  County, 
Oklahoma.  In  addition.  AppUcant 
proposes  to  charge  GTI  the  currently 
effective  GRI  surcharge. 

Applicant  states  that  it  provided 
similar  transportation  service 
commencing  on  July  3, 1985,  pursuant  to 
§§  157.205  and  157.209(e)(1)  of  the 
Commission's  Regulations  and  that  such 
service  terminated  on  October  31, 1985, 
because  of  the  expiration  of  Commission 
Order  No.  234-B  on  that  date. 

Comment  date:  December  17, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP88-162-000J 

Take  notice  that  on  November  1, 1985, 
Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs.  Colorado  80944,  filed  in  Docket 
No.  CP86-162-000  an  application  '. 

pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Associated  Natural  Gas,  Inc.  (ANGI), 
the  construction  and  operation  of 
facilities,  and  the  addition  and  deletion 
of  delivery  points,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

CIG  seeks  authorization  to  transport, 
on  an  intemiptible  basis,  up  to  15,000 
Mcf  of  natural  gas  per  day.  CIG  states 
that  it  would  receive  this  natural  gas  for 
ANGI's  account  at  its  Waite  Lake  and 
Spindle  meter  stations  in  Weld  County, 
Colorado,  from  Pantera  Energy 
Corporation  and  Amoco  Production 
Company,  respectively.  CIG  states  that 
it  would  redeliver  thermally  equivalent 
volumes,  less  fuel  use  and  lost  and 
unaccounted-for  volumes,  to  ANGI  at 
two  proposed  interconnections  in 
Sherman  and  Moore  Counties,  Texas. 
CIG  proposes  to  construct  metering 
facilities  at  the  proposed 
interconnections  which  would  be  known 
as  the  Spurlock  and  Palo  Duro  meter 
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stations,  at  a  total  estimated  cost  of 
$1204XX).  It  is  stated  that  ANGI  lias 
agreed  to  reimburse  CIG  for  the  cost  of 
such  facilities.  CIG  further  requests 
authority  to  add  and  delete  supply 
delivery  points  and  proposes  to  file 
annual  tariff  revisions  to  advise  the 
Commission  of  such  revisions. 

CIG  proposes  to  charge  ANGI  an 
initial  rate  of  32.62  cents  per  Mcf  for  all 
volumes  transported  and  redelivered.  It 
proposes  to  charge  an  additional  1.25 
cents  per  Mcf  for  the  Gas  Research 
Institute  funding  fee.  CIG  states  that  the 
proposed  transportation  rate  is 
equivalent  to  its  current  Rate  Schedule 
EUS-2  rate,  which  is  in  effect  subject  to 
refund,  pending  final  Commission  action 
in  Docket  No.  RP85-122-O00. 

CIG  states  that  its  transportation 
agreement  with  ANGI  provides  for  an 
initial  term  of  three  years,  but  would 
continue  thereafter,  year  to  year,  until 
terminated  by  either  party.  It  is  also 
stated  that  ANGI  intends  to  sell  the 
transported  volumes  to  North  Plains 
AgriGas,  Inc.,  a  Texas  nonprofit 
corporation,  for  essential  agricultural 
uses  (primarily  as  fuel  for  irrigation 
pumps  in  the  Texas  Panhandle  region). 

Comment  date:  December  17, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  Intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natiu*al  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  85-28849  Filed  12^2-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-140071];  FRL-2933-2 

AcceM  to  Confidential  Business 
Infonnation  by  Hampshire  Research 
Associates 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  the 
Hampshire  Research  Associates  (HRA) 
for  access  to  infonnation  which  has 
been  submitted  to  EPA  under  aU 
reporting  provisions  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 
FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543, 401 M  St.. 
SW.,  Washington,  DC  2046a  Toil-Free: 
(800^24-9065).  In  Washington,  DC: 
(554-1404).  Outside  the  USA:  (Operator- 
202-^54-1404). 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Toxic  Substances  (OTS)  has 
initiated  a  major  outreach  program  for 
other  EPA  offices  and  other  Federal 
agencies.  State  governments,  public 
interest  and  labor  groups,  and  industry. 
The  goals  of  this  program  are  (1)  to 
enhance  public  awareness  of  OTS 
investigative  and  regulatory  policies;  (2) 
to  improve  information  sharing  between 
OTS  and  outside  organizations  and 
individuals;  and  (3)  to  foster  increased 
participation  in  the  development  and 
implementation  of  TSCA  policies. 

Under  a  subcontract  to  a  contract 
aw£U'ded  to  Life  Systems,  Inc.  (Contract 
No.  68-02-4228),  previously  announced 
in  the  Federal  Regbter  of  September  3, 
1985  (50  FR  35597).  HRA,  4158  South 
36th  St.,  Alexandria,  Va.,  will  assist  in 
the  OTS  outreach  program  by  evaluating 


the  availability,  accessibility,  and  utility 
of  OTS  information  resources  and 
systems  to  outside  organizations.  Some 
of  the  information  systems  to  be 
evaluated  contain  TSCA  CBL 

HRA  personnel  will  not  conduct 
substantive  review  of  any  TSCA  CBI 
under  this  subcontract;  however, 
execution  of  its  provisions  will  require 
that  these  personnel  be  given  access  to 
TSCA  CBI  contained  on  manual  and 
automated  OTS  information  systems  in 
order  to  perform  the  above-noted 
evaluation.  Therefore,  in  accordance 
with  40  CFR  2.3060).  EPA  has 
determined  that  access  to  CBI  submitted 
to  the  Agency  under  all  reporting 
provisions  of  TSCA  is  necessary  for  the 
satisfactory  performance  by  the 
subcontractor  of  the  subcontract 
described  above.  EPA  is  issuing  this 
notice  to  inform  submitters  of 
information  under  TSCA  that  HRA  has 
been  authorized  for  access  to  CBI 
submitted  under  all  TSCA  reporting 
provisions  pursuant  to  the  "EPA 
Contractor  Requirements  for  the  Control 
and  Security  of  TSCA  Confidential 
Business  Information"  manual.  CBI 
access  will  be  authorized  only  at  EPA 
headquarters  and  will  expire  on  April  1. 
1986. 

Dated:  November  22. 1985. 
Edwin  F.  TInswottii. 

Acting  Director,  Office  of  Toxic  Substances. 
[FR  Doc.  85-28699  Filed  12-2-45: 8:45  am] 
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FEDERAL  COMMUNICATKMIS 
COMMISSION 

Frontier  Communications,  Inc^  el  sL; 
Hearing  Designation  Order 

In  re  Am>lications  of  MM  Docket  Mb.lU- 
356: 

KJeNo. 

Frontier    Communications.    BP-820202AJ 

Ina,  KLIP,  Fowler.  Cali- 
fornia:  Has:   1220   kHx, 

0.25  kW.  D,  Req:  1210 

kHz.  0.5  kW.  10  kW-LS, 

DA-D.  U. 
Stephen  R.  Little  and  Julie    BP-830S02AI 

Hohn      d/b/a      Soquel 

Broadcasting   Company, 

Soquel  California;  Req: 

1200  kHz,  1  kW,  25  kW- 

LS.  DA-N,  U. 
Robert  A.  Jones  ft  Patricia    BP  830502AJ 

A  Kranz  d/b/a  J  ft  K 

Broadcasters,      Roddin, 

California:     Req:     1210 

kHz,  0.5  kW,  10  kW-LS. 

DA-D,  U. 
Robert  R.  Bignarai,  Oriand,    BP-830502AO 

California:     Req:     1210 

kHz,  0.5  kW,  25  kW-LS. 

DA-D.  U. 


UMI 


Robert    Adefanaa, 

BMCh. 


Califotna: 


For  Conatniction 
Adopted:  No 
Released:  Novei&er 
By  the  Chief.  Au4io 
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Pismo 
Req: 
B  kW- 


BP-830G02AR 


1200  kHz.  1  kW 
LS.  DA-2.  U. 
Central  Pacific  Br^dcast-    BP-830502AS 
iag  of  Nevada, 
ginia  City,  Nevada: 
1200  kHz.  1  kW. 
LS.DA-2.U. 


Vir- 
Req: 
10  kW- 


PenniL 
12.1965. 
28,1985. 
Services  Division. 


1.  The  Conunis^ion.  by  the  Chief, 
Audio  Services  Division,  acting  pursuant 
to  delegated  auttlority,  has  under 
consideration  (a)|the  above-captioned 
applications  for  new  AM  broadcast 
stations  and  for  dianges  in  the  facilities 
of  an  existing  AM  broadcast  station 
which  are  linked  to  each  other  either 
directly  or  indirectly  throu^  the 
presence  of  interrening  interlocking 
proposals':  (b)  petitions  to  deny  the 
Soquel  Broadcasting  Company.  Robert 
Adelman  and  Central  Pacific 
Broadcasting  of  Nevada.  Inc.. 
Applicationa  filed  by  KNBA,  Inc.;  and 
(cj  relevant  pleadmgs.* 

Z  Petition  to  djTpmiss  or  deny.  KNBA, 
Inc.,  licensee  of  AM  station  KNBA, 
Vallejo.  Califomiii.  filed  a  petition  to 
dismiss  or  deny  t|te  applications  of 
Robert  Adelman  and  Central  Pacific 
Broadcasting  of  Nevada,  Inc.  claiming 
that  the  acceptance  of  these  proposals 
violated  the  Comyiission's  freeze  on  the 
filing  of  clear  cha^mel  proposals.  We  do 
not  agree.  Mutually  exclusive 
applications  filed  in  response  to  a  cut- 
off notice  were  specifically  exempted 
from  the  freeze,  llie  Adehnan  and 
Central  Pacific  proposals,  filed  in 
response  to  Frontier's  cut-off  notice,  fell 
in  lhi»«ategory.  that  these  proposals 
were'finked  to  Frontier's  proposal 
indirectly  through  the  filing  of 
intervening,  interlocking  applications 
rather  than  direct  y,  is  of  no  legal 
consequence.  Noi  is  it  significant  on 
equitable  groundi  that  KNBA  had 
intended  to  fileai  application  for  an 
unlimited  time  op  jration  on  1200  kHz, 
but  had  considere  d  the  Commission's 
freeze  an  absolutt  i  barrier.  Frontier's 
cut-off  notice  affq  rded  the  same 
opportunity  to  all  potential  applicants.  If 
KNBA  failed  to  ai  ticipate  its  impact,  the 
responsibility  is  il  i  owb.  We  will  deny 
the  petition  to  dei  y. 


•  Groups  of  this  nata  re  ai«  commonly  termed 
"daily  chain*." 

•  These  include  raotiims  for  extensions  of  time  in 
which  to  respond  to  various  pleadings  filed  by 
Soquel  Broadcasting  Campany.  Robert  Adelman. 
extensions  of  time  an  moppoaed  and  are  hereby 
granted. 


3.  Local  Public  Notice.  Section  73.3580 
of  the  Commission's  Rules  requires 
broadcast  applicants  to  give  local  notice 
of  the  filing  of  their  applications.  We 
have  no  evidence  that  Frontier 
Communications,  lac.,  and  Robert  A. 
Jones  and  Patricia  A  Kranz  d/b/a  J  ft  K 
Broadcasters  have  complied  with  the 
rule.  These  applicants  must  comply  with 
the  rule,  if  they  have  not  done  so,  and 
file  the  required  certification  of 
compliance  with  the  presiding 
Administrative  Law  Judge  within  thirty 
days  of  the  release  of  this  Order. 

4.  Site  Photographs.  The  applications 
of  Robert  R.  Bignami,  Robert  Adelman 
and  Central  Pacific  Broadcasting  of 
Nevada,  Inc.,  do  not  contain 
photographs  of  the  proposed  antenna 
sites  as  required  by  Section  V-A, 
Question  8  of  the  application  form  (FCC 
Form  301).  These  applicants  must, 
therefore,  amend  their  applications  and 
file  the  required  site  photographs  with 
the  presiding  Administrative  Law  Judge 
within  thirty  days  of  the  release  of  this 
Order. 

5.  Environmental  Matters.  The 
environmental  narrative  statements 
contained  in  the  applications  of  Robert 
R.  Bignami  and  Robert  Adelman  do  not 
contain  a  complete  description  of  the 
proposed  antenna  sites  in  that 
information  concerning  access  roads 
and  power  lines  as  required  by  Section 
1.1311(a)(2)  of  the  Rules  was  omitted. 
Accordingly  these  applicants  will  be 
required  to  comply  with  the  rules  and 
file  the  required  environmental 
information  with  the  presiding 
Administrative  Law  Judge  within  thirty 
days  of  the  release  of  tiiis  Order.  In 
addition,  a  copy  shall  be  filed  with  the 
Chief,  Audio  Services  Division,  who  will 
then  proceed  regarding  this  matter  in 
accordance  vaih  the  provisions  of 

§  1.1313(b).  Section  1.1317  of  die  Rules 
will  be  waived  to  the  extent  that  the 
comparative  phase  of  the  case  will  be 
allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp.,  71 
F.C.C.  2d  229  (1979).  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp.,  83 
F.C.C.  2d  337  (1980). 

6.  Stephen  R.  Little  and  Julie  Hohn 
d/b/a  Soquel  Broadcasting  Company 
(Soquel).  KNBA,  Ina  filed  a  petition  to 
deny  alleging  that  the  proposed 
operation  would  cause  prohibited 
overlap  with  station  KNBA  in 
contravention  of  §  73.37(a)  of  the 
Commission's  Rules.  Petitioner  claims 
that  its  allegations  are  supported  by 
measurement  data  contained  in  a  KNBA 
1959  construction  permit  application.  It 
has  not  supplied  this  information, 
however,  and  Commission  files  contain 


neither  this  data  nor  some  February, 
1982,  measurements  to  which  KNBA 
also  refers.  We  have  reviewed  the 
application  in  light  of  the  petition  to 
deny  and  we  find  that  the  proposal  will 
cause  no  prohibited  overiap  to  station 
KNBA  or  to  any  other  existing  or 
authorized  station.  We  will  deny  the 
petition  to  deny. 

7.  Soquel  filed  an  amendment  to  its 
application  on  July  1, 1985;  the  last  date 
on  which  an  amendment  could  be  filed 
as  a  matter  of  right  ("B"  cut-off  date) 
was  November  14, 1983.  The  amendment 
contains  technical  data  and 
demonstrates  that  the  Soquel  r  ■     ^ 
application  is  not  mutually  exclusive 
with  another.  The  amendment  neither 
enhances  the  comparative  position  of 
the  applicant  nor  diminishes  the 
comparative  position  of  any  other 
appUcant.  We  will  accept  the 
amendment  for  filing. 

8.  Robert  A.  Jones  &  Patricia  A.  Kranz 
d/b/a  JBK  Broadcasters  (J & K).  The  J 
&  K  application  does  not  contain  the 
certification  signature  page  (page  16)  of 
the  application  form  (FCC  Form  301); 
thus  the  application  is  not  signed  by  the 
applicant  as  required  by  S  73.3513  of  the 
Rules.  The  application  is,  however, 
substantially  complete  and  there  are 
equities  favoring  acceptance  of  a 
curative  amendment,  namely  the  fact 
that  the  applicant  did  sign  properly  its 
equal  employment  opportimity  and 
engineering  certifications.  See 
Communications  Gaithersburg,  Inc.,  60 
F.C.C.  2d  537  (1976).  Under  these 
circumstances  we  will  permit  the 
applicant  to  submit  an  amendment  to 
the  presiding  Administrative  Law  Judge 
to  cure  the  minor  defect  within  thirty 
days  of  the  release  of  this  Order. 

9.  J  ft  K  filed  amendments  to  its 
application  on  June  6, 1984,  and 
February  4, 1965.  The  last  date  on  which 
amendments  could  be  filed  as  a  matter 
of  right  ("B"  cut-off  date)  was  November 
14, 1983.  The  amendments  contain 
broadcast  ownership  information  and 
changes  in  marital  status  of  the 
applicant's  principals.  The  information 
is  required  to  be  filed  by  S  1-65  of  the 
Commission's  Rules  and  neither 
enhances  the  comparative  position  of 
the  applicant  nor  diminishes  the 
comparative  position  of  any  other 
applicant.  We  will  accept  the 
amendments  for  filing. 

10.  Robert  Adelman  (Adelman). 
Section  73.24(g)  of  the  Commission's 
Rules  requires  that  the  population 
within  the  proposed  1  V/m  contour  be 
less  than  300  persons  or  less  than  1%  of 
the  population  within  the  25  mV/m 
ccmtoor.  Question  10  of  Section  V-A  of 
the  application  (FCC  Fonn  301)  requires 
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applicants  to  state  whether  or  not  their 
applications  conform  to  the  rule; 
Adelman  responded  to  the  question  in 
the  negative  and  did  not  request  waiver 
of  the  rule.  Page  2  of  the  engineering 
statement  attached  to  the  application,  in 
contrast,  suggests  compliance  with 
§  73.24(g).  We  cannot  determine  under 
the  circumstances  if  the  application 
conforms  to  the  rule.  Adelman  must 
therefore  amend  its  application  and 
demonstrate  that  its  proposal  conforms 
to  S  73.24(g)  of  the  Rules  or  request  a 
waiver  of  the  rule. 

11.  On  February  13, 1984.  Adehnan 
nied  a  petition  for  leave  to  amend  and 
an  amendment  to  its  application.  The 
amendment  is  for  the  purpose  of 
clarifying  the  name  of  the  applicant  and 
will  confer  no  comparative  advantage 
on  the  applicant  nor  diminish  the 
comparative  position  of  any  other 
applicant.  We  will  grant  the  petition  for 
leave  to  amend  and  accept  the 
amendment  for  Hling. 

12.  Central  Pacific  Broadcasting  of 
Nevada,  Inc.  (Central).  On  December  5, 
1983,  and  December  10, 1984,  Central 
filed  petitions  for  leave  to  amend  and 
amendments  to  its  application.  The  1983 
amendment  reported  changes  in 
broadcast  interests  of  its  principals  and 
the  1984  amendment  reported  a  change 
in  the  appUcant's  name.  The 
amendments  are  in  part  required  by 

§  1.65  of  the  Rules  and  will  confer  no 
comparative  advantage  to  the  applicant 
nor  diminish  the  comparative  position  of 
any  other  applicant.  We  will  grant  the 
petitions  for  leave  to  amend  and  accept 
the  amendments  for  filing. 

13.  Except  as  indicated  by  the  issues 
specified  below  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.'  However,  since  the 
proposals  are  mutually  exclusive,  they 
must  be  designated  for  hearing  in  a 
consoUdated  proceeding.  As  the 
proposals  are  for  different  communities, 
we  will  specify  issues  to  determine 
pursuant  to  section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  which  proposal  (or 
combination  of  proposals)  would  best 
provide  a  fair,  efficient  and  equitable 
distribution  of  radio  service.  We  will 
also  specify  a  contingent  comparative 
issue,  should  such  an  evaluation  of  the 
proposals  prove  warranted. 


'  Operation  with  the  facilities  specified  herein  ii 
subject  to  modification,  suspension  or  termination 
without  right  to  hearing,  if  found  by  the  Commission 
to  be  necessary  in  order  to  conform  to  the  Pinal 
Acts  of  the  rru  Administrative  Conference  on 
Medium  Frequency  Broadcasting  in  Region  2.  Rio  de 
lanerio  1S81,  and  to  bilateral  and  other  multiiateral 
agreementf  between  the  United  States  and  other 
countries. 


14.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consoUdated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to  the 
proposal  of  Robert  R.  Bignami  or  Robert 
Adelman  which  concludes  that  the 
proposed  faciUty  is  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
environment,  to  determine: 

a.  Whether  the  proposal  is  consistent 
with  the  National  Environmental  Policy 
Act,  as  implemented  by  §S  1.1301-1319 
of  the  Commission's  Rules;  and. 

b.  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

2.  To  determine:  (a)  the  areas  and 
populations  which  would  gain  or  lose 
primary  aural  service  from  the  proposal 
of  Frontier  Communications.  Inc.,  and 
the  availability  of  other  primary  service 
to  such  areas  and  populations,  (b)  the 
areas  and  populations  which  would 
receive  primary  aural  service  from  the 
remaining  proposals  and  the  availability 
of  other  primary  service  to  such  areas 
and  populations,  and  (c)  in  light  thereof 
and  pursuant  to  section  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  which  of  the  proposals  would 
best  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service. 

3.  To  determine,  in  the  event  it  is 
concluded  that  a  choice  among  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  best  serve  the  public 
interest. 

4.  To  determine  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  Issues,  which  of  the 
applications,  if  any.  should  be  granted. 

15.  It  is  further  ordered,  that  Frontier 
Communications,  Inc.  and  Robert  A. 
Jones  &  Patricia  A.  Kranz  d/b/a  J  &  K 
Broadcasters  comply  with  §  73.3580  of 
the  Commission's  Rules,  if  they  have  not 
done  so,  and  submit  the  required 
certification  to  the  presiding 
Administrative  Law  Judge  within  thirty 
(30)  days  of  the  release  of  this  Order. 

16.  It  is  further  ordered,  that  Robert  R. 
Bignami,  Robert  Adelman  and  Central 
Pacific  Broadcasting  of  Nevada.  Inc..  file 
the  required  antenna  site  photographs 
with  the  presiding  Administrative  Law 
Judge  within  thirty  (30)  days  of  the 
release  of  this  Order. 


17.  It  is  ftirther  ordered,  that  (  1.1317 
of  the  Commission's  Rules  is  waived  to 
the  extent  indicated  herein.  Within 
thirty  (30)  days  of  the  release  of  this 
Order.  Robert  R.  Bignami  and  Robert 
Adelman  shall  submit  environmental 
narrative  statements  containing  the 
information  (as  set  out  in  paragraph  5, 
Bupra)  required  by  9  1.1311  of  the 
Commission's  Rules  to  the  presiding 
Administrative  Law  Judge,  with  a  copy 
to  the  Chief.  Audio  Siervices  Division. 

18.  It  is  further  ordered,  that  the 
petition  to  deny  the  appUcation  of 
Stephen  R.  Uttle  and  Julie  Hohn  d/b/a 
Soquel  Broadcasting  Company  filed  by 
KNBA.  Inc..  is  denied. 

19.  It  is  further  ordered,  that  the 
amendment  filed  on  July  1, 1985.  by 
Stephen  R.  Little  and  Julie  Hohn  d/b/a 
Soquel  Broadcasting  Company  is 
accepted  for  filing. 

20.  It  is  further  ordered,  that  Robert  A. 
Jones  &  Patricia  A.  Kranz  d/b/a  J  &  K 
Broadcasters  file  the  certification  page 
(Page  16)  of  the  appUcation  form  (FCC 
Form  301)  with  the  presiding 
Administrative  Law  Judge  within  thirty 
(30)  days  of  the  release  of  diis  Order. 

21.  It  is  further  ordered,  that  the 
amendments  filed  by  Robert  A.  Jones  & 
Patricia  A.  Kranz  d/b/a  J  &  K 
Broadcasters  on  Jime  6. 1984,  and 
February  4, 1985,  are  accepted  for  filing. 

22.  It  is  further  ordered,  that  the 
petition  to  dismiss  or  deny  the 
appUcations  of  Robert  Adelman  and 
Central  Pacific  Broadcasting  of  Nevada. 
Inc.  filed  by  KNBA.  Inc.,  is  denied. 

23.  It  is  further  ordered,  that  Robert 
Adelman  file  an  amendment 
demonstrating  that  its  appUcation 
conforms  to  S  73.24(g)  of  the 
Commission's  Rules  (or  request  waiver 
of  the  rule)  with  the  presiding 
Administrative  Law  Judge  within  thirty 
(30)  days  of  the  release  of  this  Order. 

24.  It  is  further  ordered,  that  the 
February  13, 1984,  petition  for  leave  to 
amend  filed  by  Robert  Adelman  is 
granted  and  the  concurrently  filed 
amendment  is  accepted  for  filing. 

25.  It  is  further  ordered,  that  the 
December  5. 1983.  and  December  10, 
1984.  petitions  for  leave  to  amend  filed 
by  Central  Pacific  Broadcasting  of 
Nevada,  Inc.,  are  granted  and  die 
concurrently  filed  amendments  are 
accepted  for  filing. 

26.  It  is  further  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief. 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shaU  be  served  on  the  Chief, 
Data  Management  Staff.  Audio  Services 
Division,  Mass  Media  Bureau,  Room  350, 
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1919  M  Street,  NW.,  Washington,  DC 
20554. 

27.  It  is  further  ordered,  that  to  avail 
themselves  of  the  op  ;>ortunity  to  be 
heard  and  pursuant  o  §  1.221(c)  of  the 
Commission's  Rules,  the  parties  shall 
within  20  days  of  tha  mailing  of  this 
Order,  in  person  or  t  >y  attorney,  file  with 
the  Commission,  in  triplicate,  written 
appearances  stating  ian  intention  to 
appear  on  the  date  fixed  for  hearing  and 
to  present  evidence  on  the  issues 
specified  in  this  Order. 

28.  It  is  further  orqered.  that  pursuant 
to  section  311(a]  of  t)ie  Communications 
Act  of  1934.  as  amended,  and  {  73.3594 
of  the  Commission's  JRules,  the 
applicants  shall  givemotice  of  the 
hearing  as  prescribe^  in  the  rules,  and 
shall  advise  the  Coo^nission  of  the 
pubhcation  of  such  liotice  as  required  by 
§73.3594(g]  of  the  Riles. 

Federal  Communicatiova  Commission. 
W.  Ian  Gay. 

Assistant  Chief.  Audio  ^rvices  Division, 
Mass  Media  Bkireau. 

[FR  Doc.  85-28638  Filet^  12-2-85;  8:45  am] 
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Adopted:  November  V,  1965. 
Released:  November  26, 1985. 
By  the  Chief.  Audio  Sfrvicet  Division: 

1.  The  Commission!  by  the  Chief, 
Mass  Media  Bureau,  kcting  pursuant  to 
delegated  authority,  |as  before  it  for 
consideration  the  lic^se  renewal 


applications  of  Tri-State  Broadcasting 
Co.,  Inc.  (Tri-State),  for  station 
KUKQ(AM)  and  station  KUH>-FM. 
Tempe,  Arizona,  and  mutually  exclusive 
construction  permit  applications  for  the 
facilities  of  KUKQ  and  KUPD,  filed  by 
Jack  Grimm,  Jackie  Grimm,  William 
Clifford  and  Ruth  Chfford  d/b/a  Grimm 
&  Clifford  (G  &  C).  Because  the  parties 
to  both  the  AM  and  FM  proceedings  are 
the  same,  the  cases  shall  be 
consolidated  into  one  hearing  pursuant 
to  47  CFR  1.227. 

Tri-State  has  filed  a  petition  to 
dismiss  or  deny  the  G  &  C  constmction 
permit  application  for  the  AM  facility.  G 
&  C  has  filed  an  opposition  and  Tri-State 
has  responded.^ 

3.  Tri-State's  petition  argues  that  1) 
the  G  &  C  apphcation  is  fatally  defective 
in  that  it  contains  no  valid  engineering 
proposal  and  2}  that  the  financial 
certification  in  the  G  &  C  application 
was  not  made  in  good  faith.  Tri-State 
claims  that  G  &  C's  proposed  use  of 
KUKQ's  existing  facilities,  i.e.,  the 
Beverly-Baseline  studio  and  transmitter, 
is  improper.*  Tri-State  acknowledges 
the  Commission's  decision  in  George  S. 
Cameron,  Jr.  Communications,  Inc.,  71 
FCC  2d  480,  45  RR  2d  689  (1979),  wherein 
the  Commission  held  that  "during  the 
comparative  proceeding,  we  will  render 
conclusive  the  presumption  that  the 
renewal  applicant's  site  will  be 
available  to  a  successful  challenger."  71 
FCC  2d  at  467.  However,  Tri-State 
argues  that  the  facts  in  Cameron,  supra, 
differ  significantly  fit)m  the  facts  in  the 
instant  case  and,  thus,  Cameron  should 
not  apply.  Specifically,  Tri-State  argues 
that  in  Cameron,  the  site  specified  by 
the  construction  permit  applicant  was 
the  same  site  the  renewal  applicant  was 
currently  using  and  intended  to  continue 
using  if  the  license  renewal  was  granted. 
In  the  instant  case,  G  &  C  has  not 
specified  the  site  from  which  Tri-State 
intends  to  continue  operating  KUKQ  if 
granted  the  license  renewal  (see  note  2, 
supra],  but  rather  has  specified  KUKQ's 
old  site  which  the  owners  (some  of 
whom  are  principals  of  Tri-State.  see 
note  2.  supra]  intend  to  make  available 
for  commercial  development  Tri-State 


'  Tri-State  has  also  lubmitted  a  supplement  to  its 
reply  and  related  affidavit  in  support  thereof.  As  the 
supplement  contains  new  material — ootice  of  the 
recision  of  any  option  to  acquire  tlie  transmitter 
site — it  shall  be  considered  newly  discovered 
informatioo.  and  therefore  appropriate  for 
supplemental  treatment. 

*  By  way  of  background,  the  Beverly-Baseline  site 
is  owned  by  Melnor  Development  Company  whose 
principals.  Robert  L  Melton  and  John  N.  Norris.  are 
also  principals  of  Tri-State.  On  June  28. 1983.  the 
Commission  granted  Tri-State  authority  to  relocate 
its  transmitter.  Therefore.  Tri-Sute  does  not  intend 
to  continue  operating  KUKQ  from  the  Beverly- 
Baseline  site. 


claims  that  the  decision  to  commercially 
develop  the  Beverly-Baseline  site  was 
an  independent  business  judgment  and 
was  not  made  for  the  purpose  of 
fiiistrating  a  competing  applicant. 
Therefore,  Tri-State  claims  that 
Cameron  should  not  apply  to  this  case. 
Furthermore,  Tri-State  argues  that  G  &  C 
did  not  act  in  good  faith  in  specifying 
the  Beverly-Baseline  site  because  it 
neVer  contacted  the  ownen  of  the  site  to 
determine  whether  the  site  wotild  be 
available  for  the  proposed  facility. 
Accordingly,  Tri-State  maintains  that 
the  application  is  not  substantially 
complete  and  should  be  dismissed. 
James  River  Broadcasting  v.  FCC,  399  F. 
2d  481  (D.C.  Cir.  1968). 

4.  Tri-State  also  alleges  that  because    • 
G  &  C  did  not  contact  the  owners  to 
determine  the  availability  of  the 
Beverly-Baseline  site,  it  could  not 
possibly  know  how  much  it  would  cost 
to  either  lease  or  purchase  the  site. 
Therefore,  Tri-State  argues  4^t  G  &  Cs 
certification  that  it  has  adequate  funds 
to  construct  and  operate  the  proposed 
AM  facility  for  three  months  was  not 
made  in  good  faith. 

5.  In  its  opposition,  G  &  C  argues  that 
the  Tri-State  petition  is  procedurally 
defective  in  that  it  does  not  meet  the 
requirements  of  47  U.S.C.  309(d)  for  a 
petition  to  deny  because  Tri-State  did 
not  provide  specific  factual  allegations 
demonstrating  that  Tri-State  is  a  party 
in  interest  and  that  grant  of  the  G  &  C 
application  would  not  be  in  the  public 
interest.  G  &  C  also  claims  that  Tri- 
State's  petition  must  be  dismissed 
because  their  argument  is  contrary  to 
controlling  Commission  policy 
announced  in  Kaye-Smith  Enterprises, 
90  FCC  2d  105.  51  RR  2d  875  (1982).  Belo 
Broadcasting  Corporation,  et  oL,  88  FCC 
2d  922.  50  RR  2d  806  (1981),  and  George 
E.  Cameron,  supra. 

6.  In  response  to  the  G  &  C  opposition, 
Tri-State  claims  to  have  standing  as  the 
licensee  of  the  station  whose  license  G 
&  C  seeks  to  acquire.  Tri-State  also 
claims  that  G  &  C  has  apparently 
misunderstood  the  site  availability  issue 
and,  therefore,  has  mistakenly  relied  on 
precedent  which  does  not  apply  to  the 
case  at  hand.  Specifically,  Tri-State 
argues  that  the  cases  cited  by  G  4  C 
involved  situations  where  the  competing 
appUcant  specified  the  site  of  the 
incimibent  licensee  who  intended  to 
continue  using  that  site  for  its 
transmitter  if  the  license  renewal  was 
granted.  Since,  however,  G  &  C  has  not 
specified  the  same  site  which  Tri-State 
intends  to  use  to  operate  station  KUKQ 
if  granted  the  renewal,  Tri-State  argues 
that  the  presumption  of  site  availability 
established  in  Cameron,  supra,  and 
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followed  in  BeJo  and  KayeSmith,  supra. 
does  not  apply  to  this  case. 

7.  We  believe  that  Tri-State  has 
standing  to  file  the  instant  pleading.  As 
the  licensee.of  the  station  that  GftC 
seeks  to  acquire,  its  potential  injury  is 
clear  and  direct  Moreover.  Tri-State's 
allegations  are  supported  by  affidavits 
or  declarations  of  personal  knowledge. 
Compare  Telesis,  Inc.,  43  RR  2d  612 
(1978);  See  also  47  CFR  1.16. 
Accordingly,  pursuant  to  47  U.S.C. 
309(d),  the  Tri-State  pleading  shall  be 
treated  as  a  petition  to  deny. 

8.  Turning  to  the  allegations  made  in 
the  petition  to  deny,  we  find  that  Tri- 
State  has  failed  to  establish  that  the 
G&C  application  does  not  contain  a 
valid  engineering  proposal  or  that  G&C 
did  not  act  in  good  feith  in  specifying 
the  Beverly-Baseline  site  because  it 
never  contacted  the  site  owner  to 
determine  whether  the  site  would  be 
available.  Whenever  an  applicant 
specifies  a  site  in  its  application,  it  must 
have  reasmiable  assurance  in  good  faith 
that  the  site  specified  will  be. available 
for  the  intended  purpose.  United 
Television  Co.,  Inc..  18  FCC  2d  363, 16 
RR  2d  621  (1969).  In  the  case  of 
contested  rmewals.  the  Commission  has 
established  a  conclusive  presumption 
that  the  renewal  applicant's  site  will  be 
available  to  a  successful  challenger. 
Cameron,  supra.  In  creating  this 
presumption,  the  Commissicm's  intent 
was  to  avoid  inquiry  into  an  incumbent 
licensee's  motives  for  denying  use  of  its 
site  and  to  hold  in  abeyance  any 
questions  concerning  a  challenger's 
proposed  transmitter  site  imtil  a  final 
determination  is  made  as  to  which 
applicant  would  best  serve  the  public 
interest.  Beio,  supra.  Tri-State  claims 
that  the  presumption  established  in 
Cameron  would  be  improper  in  the 
instant  case  because  Tri-State  had 
obtained  authority  to  relocate  the  KUKQ 
transmitter  from  the  Beverly-Baseline 
site  two  months  prior  to  G&C's  filing  of 
its  mututally  exduaive  construction 
permit  application.  We  note,  however, 
that  at  the  time  the  GftC  application  was 
filed,  the  Beverly-Baseline  site  was  still 
the  licensed  site  for  iCUKQ  and  the 
station  was  still  being  operated  from 
that  site.*  In  Cameron,  suj?ra  the 
Commission  stated  "that  the  key 
requirement  in  this  area  is  simply  that 
the  applicant  act  in  good  faitL"  71  FCC 
2d  at  467.  There  is  no  evidence  in  this 
case  which  indicates  that  CAC  was 
acting  in  bad  faith  in  specifying  the 


Beverly^BaseUne  site.*  In  view  of  this 
fact  and  the  fact  that  KUKQ  was  still 
being  operated  from  the  Beverly- 
Baseline  site  at  the  time  G&C  filed  its 
aii^lication.  we  believe  that  CftC  had 
"reasonable  assurance"  that  die 
Beverly-Baseline  site  would  be  avaUable 
for  its  use.  Tri-State's  daiin  that  its 
decision  to  make  the  Beverly-Baseline 
site  available  for  commercial 
development  was  unrelated  to  GftCs 
decision  to  challenge  the  KUKQ  renewal 
is  of  no  relevance.  The  Commission 
expressly  stated  in  Belo.  supra,  that  it 
did  not  wish  to  examine  the  motives  of 
an  incumbent  licensee  who  claimed  that 
its  site  would  not  be  available  to  the 
challenger  under  any  circumstances. 
Accordingly,  no  site  availability  issue 
will  be  specified.  Should  G&C  be 
deemed  comparatively  superior.  Tri- 
State  will  be  permitted  to  present 
whatever  evidence  may  be  aiq>ropriate 
when  and  if  G&C  appUes  for  a 
modification  of  its  constructian  permit 
to  specify  a  new  site.  The  burden  lies 
with  G&C,  if  successful,  to  construct 
within  specified  time  limits.  KayeSmith, 
supra. 

9.  Turning  to  Tri-State's  allegation 
concerning  G&C's  financial 
qualifications,  we  find  no  basis  to 
specify  an  issue  or  consider  any  lack  of 
good  faith  at  this  time.  Since  the 
adoption  of  our  Rules  regarding 
financial  qualifications  in  1981. 
applicants  are  permitted  (in  lieu  of  a  full 
showing  of  financial  ability)  to  certify 
that  they  have  sufficient  net  liquid 
assests  on  hand  or  available  fii^m' 
committed  sources  to  consummate  the 
transaction  and  operate  the  station  for 
three  months.  The  fact  that  G&C  did  not 
contact  the  owners  of  the  Beverly- 
Baseline  site  to  determine  what  it  would 
cost  to  either  lease  or  purchase  the  site 
does  not  indicate  that  G&C  lacked  good 
faith  in  certifying  that  it  was  financially 
qualified.  G&C  could  reasonably 
estimate  the  cost  of  a  lease  or  purchase 
agreement  without  contacting  the  site 
owner.  Therefore,  no  further  inquiry  into 
this  matter  is  necessary  at  this  time. 

10.  G&Cs  construction  permit 
application  for  the  FM  fiaciiity  indicates 
that  G&C  will  employ  five  or  more  fitll- 
time  employees.  Accordin^y,  G&C  has 
submitted  the  equal  employment 
opportunity  program  required  by  47  CFR 


'  Indeed,  the  Bcvoly-BMtKDe  ait*  ia  cbD  die 
licensed  site  for  KUKQ  becauae  no  licaosa  kaa  been 
isiued  to  cover  the  construction  permit  which  gave 
TH-State  authority  to  relocate  tt»  tranamtlter  site. 


'The  fact  that  CftC  did  not  contact  the  site 
owners  regarding  the  availabiUljr  of  the  Bavatiy- 
Baaeline  site  does  not  alter  thia  oondnaton.  la  Kaye- 
Smith, supra,  the  CommiasLon  refused  to  apecify  a 
site  availability  issue  against  the  construction 
permit  appKcant  challenging  a  license  reaewal 
despite  evidence  (which  tke  coaatiuciica  permit 
applicant  did  not  disputa)  rtammiatisttig  that  the 
construction  permit  applicant  had  never  mntaMmtf 
the  site  owner  to  determine  if  the  site  was  available. 


73.2080.  This  program,  however,  is 
deficient  in  that  no  plan  for 
dissemination  of  its  equal  employment 
opportunity  policy  is  iiidicated.  Thus, 
there  is  no  indication  of  GACs  intention 
to  communicate  its  equal  employment 
opportunity  poficy  to  its  staff  or  to 
inform  them  of  their  individual 
responsibilities  in  carrying  it  out.  To 
correct  this  deficiency,  G&C  must  file  a 
suitaUe  amendment  within  30  days  oi 
the  release  of  this  order  witii  die 
presiding  Administrative  Law  Judge,  or 
an  appropriate  issue  will  be  specified. 

11.  Both  G&C  and  Tri-State  appear  to 
be  qualified  to  be  Commission  licensees. 
However,  since  the  proposals  are 
mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding. 

12.  Accordingly,  it  is  ordered.  That 
pursuant,  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  applications  of  Tri-State 
Broadcasting  Ccnapany.  Inc.  fat  renewal 
of  license  for  stations  KUKQ{AM)  and 
KYPD-FM,  Tempe,  Arizona,  and  die 
construction  permit  applicatiom  of 
Grimm  &  CliHord  are  designated  for 
consolidated  hearing,  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
ai^cations  should  be  granted. 

13.  It  is  further  ordered.  That  the 
"Petition  to  Dismiss  or  Deny 
Application",  filed  by  Tri-State 
Broadcasting  Company,  Inc  is  Denied. 

14.  It  is  further  ordered.  That  within 
30  days  of  the  release  of  this  Order.  G&C 
shall  submit  its  plan  of  disseminating  its 
equal  employment  opportxmity  policy  in 
accordance  v^th  the  requirements  of 

S  73.2080(c)  of  die  Commiseion's  Rules 
to  the  presiding  Administrative  Law 
Judge. 

15.  It  is  further  ordered.  That  in 
addition  to  the  copy  »ei»ed  qd  the  Cfaiel 
Hearing  Branch,  a  copy  of  each 
amendment  filed  shall  be  served  on  the 
Chief,  Data  Nfanagement  Staff,  Auifio 
Services  Division,  Mass  Media  Bnreaix. 
Room  350, 1919  M  Street  NW.. 
Washington,  D.C.  20554. 

16.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  dhall. 
pursuant  to  }  1.221(c]  of  the 
Commission's  Rules,  in  person  or  l^ 
attorney,  within  20  days  of  the  tn^iiing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
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for  the  hearing  and  toj  present  ev 
on  the  issue  specifiedl  in  this  Order. 
17.  It  is  further  ordc  red.  That  the 
applicants  herein  sha}!,  pursuant  to 
i  311(a)(2)  of  the  Communications  Act 
of  1934,  as  amended,  ind  §  73.3594  of 
the  Conunission's  Ru^s,  give  local 
notice  of  the  hearing  jeither  individually 
or,  if  feasible  and  coivistent  with  the 
rules,  jointly)  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publicatidn  of  such  notice  as  required  by 
9  73.3594(g)  of  the  Rulss. 

Federal  Communication^  Commission. 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  85-28639  Filed  ^2-2-«5:  8:45  am] 
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FEDERAL  MARITIME  ICOMMISSION 
(AgrMfiMfit  Na  124-011 1835] 

Agreement  Between  the  Port  of 
Portland  and  Matson  Navigation 
Company,  Inc^  Correction 

The  Federal  Registef  Notice  published 
on  October  8, 1985  (Vd.  50,  No.  195,  Pg. 
41022),  reflected  the  filng  of  Agreement 
No.  224-010835  pursuit  to  section  5, 
Shipping  Act  of  1984  (is  U.S.C.  app. 
1704).  J 

The  parties  have  sul  isequently 
amended  the  filing  to  leflect  that  it  is 
made  pursuant  to  sect  on  15,  Shipping 
Act,  1916  (46  U.S.C.  81  I).  The  agreement 
has  been  redesignated  i 
No.  124-010835  and  is 
pursuant  to  section  15 

By  Order  of  the  Federaj  Maritime 
Commission. 

Dated:  November  27, 1^. 

Bnicfl  A.  Dombrowski. 

Acting  Secretary. 

|FR  Doc.  85-28886  Filed  1^-2-85;  8:45  am] 
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as  Agreement 
)eing  processed 
jf  the  1916  Act. 


FEDERAL  RESERVE !  YSTEM 

Amedtrust  Corp.  et  al ;  Applications  To 
Engage  de  Novo  In  P^issible 
Nont>anking  Acti\ 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
9  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))!  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  CompanV  Act  (12  U.S.C. 
1843(c)(8))  and  {  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to: commence  or  to 
engage  de  novo,  either  idirectly  or 
through  a  subsidiary,  ii  i  a  nonbanking 


UMI 


activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  20, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street  Cleveland,  Ohio  44101: 

1.  Ameritnist  Corporation,  Cleveland, 
Ohio;  to  engage  (/e  novo  through  its 
subsidiary,  AT  Acceptances 
Corporation.  Cleveland,  Ohio,  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  for  its  own 
account  or  for  the  account  of  others, 
including  the  purchase  and  sale  of 
installment  loan  contracts  from 
automobile  dealers  and  other  extensions 
of  credit  such  as  would  be  made  by  a 
consumer  finance  company,  pursuant  to 
9  225.25(b)(l)(i)  of  Regulation  Y. 

2.  Mellon  Bank  Corporation, 
Pittsburgh.  Peimsylvania;  to  engage  de 
novo  through  its  vibsidiary,  Mellon 
Brokerage  Services  Corp.,  Pittsburgh, 
Pennsylvania,  in  securities  brokerage 
services,  including  related  securities 
credit  activities  and  incidental  activities 
such  as  offering  custodial  services, 
IRAs,  Keoghs  and  cash  management 
services,  pursuant  to  9  225.25(b)(15)  of 
Regulation  Y.  The  proposed  brokerage 
services  would  be  restricted  to  buying 


and  selling  securities  solely  as  agent  for 
the  account  of  customers  and  do  not . 
include  securities  underwriting,  dealing, 
investment  advice,  or  research  services. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Brantley  Bancorp,  Inc.,  Brantley. 
Alabama;  to  engage  de  novo  directly  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  (including 
issuing  letters  of  credit  and  accepting 
drafts)  for  the  company's  account  or  for 
the  account  of  others,  such  as  would  be 
made,  for  example,  by  the  following 
types  of  companies:  consumer  finance; 
credit  card;  mortgage;  commercial 
finance;  and  factoring,  pursuant  to 

9  225.25(b)(1)  of  Regulation  Y.  Applicant 
also  proposes  to  engage  in  the  sale  of 
insurance  that  is  directly  related  to  an 
extension  of  credit  by  a  bank  or  bank- 
related  firm  of  the  kind  described  in  the 
regulation,  or  is  directly  related  to  the 
provision  of  other  financial  services  by 
a  bank  or  such  a  bank-related  firm, 
pursuant  to  9  225.25(b)(8)(i)  of 
Regulation  Y.  Comments  on  this 
application  must  be  received  not  later 
than  December  18, 1985. 

2.  Third  National  Corporation, 
Nashville,  Tennessee;  to  engage  de  novo 
through  its  subsidiary,  ThirdData 
Corporation,  Nashville,  Tennessee,  in 
data  processing  activities,  puirsuant  to 

9  225.25(b)(7)  of  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Valley  Bancorporation,  Appleton, 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary.  Valley  Brokerage 
Services,  Inc.,  Appleton,  Wisconsin,  in 
providing  seciuities  brokerage  services, 
related  securities  credit  activities  and 
incidental  activities,  but  only  to  the 
extent  permissible  under  9  225.25(b)(15) 
of  Regxilation  Y.  Securities  brokerage 
services  will  be  limited  to  buying  and 
selling  securities  solely  as  agent  for  the 
account  of  others  as  a  "discoimt  broker" 
and  will  not  include  securities 
underwriting  or  dealing  or  investment 
advice  or  research  services.  Comments 
on  this  application  must  be  received  not 
later  than  December  18, 1985.  j 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-28735  Filed  12-2-85;  8:45  am] 
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CoiTNiwnicofp,  bic,  et  al^  Fornurtions 
of;  AwiMlsHlone  by;  and  Mefgef  of 
Bank  HokUng  Compantaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  fectors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U3.C  184^0)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Govonors.  Any  comment  on 
an  application  that  requests  a  bearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  24, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street  New  York,  New  York 
10045: 

1.  Communicorp.  Inc.,  Addison.  New 
York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Community  National 
Bank,  Addison,  New  York. 

2.  First  Gen  Bancorp  Inc.,  Glens  Falls. 
New  York;  to  acquire  100  percent  of  the 
voting  shares  of  The  Peoples 
Commercial  Bank,  East  Greenbuah,  New 
York. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Peoria  Corp.,  Peoria,  Illinois; 
to  acquire  100  percent  of  the  voting 
shares  of  Peoples  State  Bank  of 
Roanoke,  Roanoke,  Illinois. 

2.  Solon  Financial  Inc.,  Solon,  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  at  least  80.1  percent  of  the 
voting  shares  of  Solon  State  Bank, 
Solon,  Iowa. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  International  Bancshares 
Corporation,  Laredo,  Texas;  to  acquire 


100  percent  of  the  voting  shares  of 
Intercontinental  National  Bank- 
Starcrest.  San  Antonio.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doa  85-2873ft  Filed  12-a-«6: 8:45  am] 


FNB  Sharaa,  Inc:,  at  aL;  Fowwatlona  of; 
Acquiattlona  by;  and  Mafgara  of  Bank 
Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  corapeny.  The  fiBHitors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

'  Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
a{^lication  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  c^ces  of  the 
Board  of  Govemora.  Any  commoit  on 
an  application  that  requests  a  hearing 
must  includes  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  23, 1985. 

A.  Federal  Reserve  Bonk  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  FNB  Shades,  Inc..  McConnelsville, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  McConnelsville,  McConnelsville, 
Ohio. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond.  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
Norfolk,  Virginia;  to  merge  with  D.C. 
National  Bancorp,  Inc.,  Washington. 
D.C,  thereby  indirectly  acquiring 
District  of  Columbia  National  Bank. 
Washington,  D.C. 

C  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 


Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  F&M  Financial  Corp.,  Piedmont, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Farmers  ft  Merchants 
Bank.  Piedmont  Alabama. 

2.  SoutbTrust  Corporation, 
Birmingham.  Alabama;  to  acquire  60 
percent  of  the  voting  shares  of  The  Bank 
of  Ozark,  Ozark,  Alabama.  Comments 
on  this  application  xnust  be  received  not 
later  than  December  20. 1985. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSelle  Street  Chicago,  liiinois 
60690: 

1.  North  Vernon  Ist  Financial 
Corporation,  North  Vernon.  Indiana;  to 
become  a  bank  holding  con^>any  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
North  Vernon.  North  Vernon.  Indiana. 

2.  Old  Second  Bancorp,  Inc.,  Aorota, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  The  Yoricvillc  ^!stioQal 
Bank.  Yorkville.  Illinois. 

E.  FedMal  Raserva  Baric  of 
MiBoeapatts  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Hutchinson  Bancorp,  Inc., 
Minneapolis,  Minnesota;  to  acquire  96.57 
percent  of  the  voting  share*  (rf  Fidelity 
State  Bank  of  Fairfax.  Fairfax. 
Minnesota.  Comments  on  this 
application  must  be  received  not  later 
than  December  20, 1985. 

2.  Hutchinson  Bancorp,  Inc., 
Minneapolis,  Minnesota;  \o  acquire  98.38 
percent  of  the  voting  shares  of  Fidelity 
State  Bank  of  Hector,  Hector, 
Minnesota.  Comments  on  this 
apphcation  must  be  received  not  later 
than  December  20, 1985. 

3.  Hutchinson  Bancorp,  Inc., 
Minneapolis,  Minnesota;  to  acquire  98.75 
percent  of  the  voting  shares  of  Fidelity 
State  Bank  of  New  Prague,  New  Ptague, 
Minnesota.  Comments  on  this 
application  must  be  received  not  later 
than  December  20, 1985. 

4.  SWH  Bancorp,  Inc.,  Edina, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Southwest  Fldefity 
State  Bank  of  Edina,  Edina.  Minnesota. 
Comments  on  this  application  must  be 
received  not  later  than  December  20, 
1985. 

F.  Federal  Reserve  Bank  ol  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Citizen  Dimension  Bancorp,  Inc. 
Muskogee,  Oklahoma;  to  acquire  13.4 
percent  of  the  voting  shares  of  Charter 
Bancshares,  Inc.,  Oklahoma  City, 
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Bank, 


!  Reser  'e 


Oklahoma,  thereby 
Charter  National 
Oklahoma. 

G.  Federal 
(Anthony  J.  Monteliro, 
400  South  Akard 
75222: 

1.  Texas  Regiona 
McAllen.  Texas:  to 
of  the  voting  shares!  of 
Weslaco,  Texas. 


St  ■eet, 


Board  of  Governors  of 
System,  November  27. 
lames  McAfee. 
Associate  Secretary  oj 
[FR  Doc.  85-28737 
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indirectly  acquiring 
' ,  Oklahoma  City, 


Bank  of  Dallas 

,  Vice  President) 
Dallas,  Texas 


'  Bancshares,  Inc., 
acquire  100  percent 
Mid  Valley  Bank. 


the  Federal  Reserve 
1985. 


ij  tA, 


le  Board. 
12-2-85;  8:45  am] 


of  Company 
Nonbanking 


The  ogranization  listed  in  this  notice 
has  applied  under  §225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  fo^  the  Board's 
approval  under  sectjon  4(c)(8)  of  the 
Bank  Holding  Compbny  Act  (12  U.S.C. 
1843(c)(8))  and  §225l21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  iii  a  nonbanking 
activity  that  is  listed  in  §225.25  of 
Regulation  Y  as  cloajely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  beeq  accepted  for 
processing,  it  will  alio  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interestejd  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  lb  the  public,  such 
as  greater  convenieqce,  increased 
competition,  or  gaina  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interestsj  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  queslion  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificafy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  jbe  presented  at  a 
hearing,  and  indicatihg  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regardihg  the  application 
must  be  received  at  I  le  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  24, 
1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Firstier,  Inc.,  Omaha,  Nebraska;  to 
acquire  Firstier  Data  Services,  Inc., 
Omaha,  Nebraska,  and  thereby  engage 
in  the  provision  of  data  processing  and 
transmission  services,  facilities,  data 
bases,  or  access  to  such  in  accordance 
with  the  provisions  of  §225.25{b)(7)  of 
Regulation  Y.  These  activities  would  be 
conducted  in  the  states  of  Nebraska, 
Iowa,  Kansas,  South  Dakota,  Colorado, 
Wyoming,  and  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-28738  Filed  12-2-85;  8:45  am] 
■tiXINQ  CODC  U10-01-M 


Green  Mountain  Financial  Services 
Corp.;  Formation  of;  Acquisition  by;  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  12, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atiantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Green  Mountain  Financial  Services 
Corporation,  Wilmington,  Delaware;  to 
acquire  20.83  percent  of  the  voting 


BEST  COPY  AVAILABLE 


shares  of  The  Green  Moimtain  Bank, 
Winhall  Township  (Bondville),  Vermont, 

Board  of  Governors,  Federal  Reserve  > 
System,  November  27. 1985. 

fames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  28739.  Filed  12-2-85;  8:45  am]      ,    • 
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Old  Kent  Hnanclal  Corp.  «t  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  9  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  applications  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  23, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60609: 
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1.  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan;  to  acquire  Old 
Kent  Brokerage  Services.  Inc.,  Grand 
Rapids,  Michigan  and  thereby  engage  in 
securities  brokerage  services,  pursuant 
to  9  225.25(b)(15]  of  Regulation  Y. 
AppUcant  proposes  to  transfer  these 
services  from  its  bank  subsidiary.  Old 
Kent  Bank  &  Trust  Company.  Grand 
Rapids  Michigan  to  Old  Kent  Brokerage 
Services.  Inc.  The  bank  formerly 
acquired  the  business  and  certain  assets 
from  National  Financial  Services 
Corporation,  Grand  Rapids,  Michigan. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  United  Bancshares,  Inc.,  Rosenburg, 
Texas;  to  acquire  Associated  Investors 
Life  Insurance  Company,  Houston, 
Texas,  and  thereby  engage  in  the 
underwriting  of  credit  life,  credit 
accident  and  health  insurance  that  is 
directly  related  to  an  extension  of  credit 
by  the  bank  holding  company  system, 
pursuant  to  S  225.25(b)(g)  of  Regulation 
Y.  These  activities  are  to  be  conducted 
in  the  State  of  Texas.  Comments  on  this 
application  must  be  received  not  later 
than  December  20, 1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Noveml>er  27, 1985. 
Jamas  McAfee, 

Associate  Secretary  of  the  Board. 
(PR  Doc  85-28740  Filed  12-2-85;  8:45  am] 
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Quality  Hnandal  Services  Corp.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanitlng  Activities 

The  organization  Usted  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23)(a)(2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 


to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  18, 
1985. 

A.  Federal  Resmve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Quality  Financial  Services  Corp., 
Alexandria,  Tennessee;  to  acquire 
George  W.  Corley  and  Son  Insurance 
Agency,  Alexandria,  Tennessee,  and 
thereby  engage  in  general  insurance 
agency  activities  in  a  place  with  a 
population  not  exceeding  5,000,  pursuant 
to  section  4(c)(8)(i]  of  the  Act.  Applicant 
also  proposes  to  engage  in  general 
insurance  agency  activities,  except  the 
sale  of  life  insurance  and  annuities, 
pursuant  to  section  4(c)(8)(F)  of  the  Act 
Quality  Financial  Services  Corp.  has 
total  assets  of  $50,000,000  or  less.  These 
activities  would  be  conducted  in  the 
State  of  Tennessee,  and  the  principal 
market  area  would  be  Alexandria, 
Tennessee,  and  Smithville,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1985. 
)amM  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doa  85-28741  Filed  12-2-65;  8:45  am] 
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Sovran  Financial  Co^  Formation  of, 
Acquisition  t>y,  or  Merger  of  Banit 
Holding  Companies;  and  Acquisition  of 
NonlMnldng  Company 

The  company  listed  in  this  notice  has 
applied  under  section  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  apphed  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2)  of  the  Board's  approval 


under  section  4(c](8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  U  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engaged  in 
such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  mtist  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  ae  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parfy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  28, 
1985. 

A.  Federal  Reserve  Bank  of  mdunoad 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virgbiia 
23281: 

1.  Sovran  Financial  Corporation, 
Norfolk,  Virginia;  to  mei:ge  with 
Subiuban  Bancorp,  Bethesda,  Maryland, 
thereby  indirectly  acquiring  Suburban 
Bank,  Bethesda,  Maryland. 

Applicant  has  also  applied  to  acquire 
Suburban  Funding  Corporation, 
Bethesda,  Maryland,  and  thereby  engage 
in  commercial  financing;  making, 
acquiring,  and/or  servicing  for  its  own 
account  and  for  the  account  of  others, 
loans  and  leases  of  real  and  personal 
property;  and  arranging  financing, 
financial  structuring  and  analysis  with 
respect  to  equipment  leasing,  pursuant 
to  fiS  225.25(b)(1)  and  (5). 


4ifti6 
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of  the  Federal  Reaerve 
27.1985. 


Board  of 
System.  Novembe ' 
lunaaMcAfM, 

Associate  Secrete^  of  the  Board. 

PH  Doc.  85-28742JFiled  U-2-85;  8:45  amj 


Agency  Forme  i  Inder  Review 

November  27, 198^ 

Background 

Notice  is  herel  ly  given  of  &ud 
approval  of  prof  osed  infonnation 
collection(s)  by  |he  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delated  authority,  as  per  5 
CFR  ia2(X9  (OMB  Regulations  on 
Controlling  Pap^work  Burdens  on  the 
Public). 

FOA  FURTHEll  IMfpRMATlON  CONTACT: 

Federal  Reserve  |3oard  Clearance 
Officer — Cyntiia  Classman— Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  WashlDgton,  DC  20551  (202- 
452-3822] 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Officejof  Management  and 
Budget  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503  (202-395t«880) 
Proposal  to  approve  under  OMB 

delegated  authority  the  extension 

without  revision  of  the  following 

reports:  \ 

1.  Report  title:  Qiarterly  Report  of 
Interest  Rates  pn  Selected  Direct 
Consumer  Instidlment  Loans 

Agency  form  nui^ber  FR  2835 
OMB  Docket  nuitber  7100-0085 
Frequency:  (^Kn>eAj 
Reporters:  Comn^ehcal  banks 
Small  businessesi  are  not  affected. 
General  description  of  report: 

This  information  collection  is 
voluntary  (12  U.aC.  248(a)(2)]  and  is  not 
given  confidential  treatment. 

This  report  colkcts  interest  rate 
information  on  selected  consumer 
installment  loans)  from  a  sample  of 
member  banks.  Uformation  provided  by 
this  report  is  neefed  in  assessing 
interest  rate  dev^opments.  and  used  in 
general  Hnancial  ^inalysis  for  monetary 
policy  purposes. 

2.  Report  title:  Qt^arter ly  Gasoline 
Company  Re] 

Agency  form  ni 
OMB  Docket  m 

Frequency:  Qut_, , 

Reporters:  Gasolibe  companies 
Small  business  aae  not  affected. 
General  descripti  on  of  report 

This  infbnaatifi  n  collection  is 
voluntary  [12  LLS  C  35a  et  seq.,  263,  and 


FR2580 
7100-0000 


481}  and  is  ^ven  confidential  treatment 
[5  U.S.C  552(b)(4)]. 

This  report  collects  the  amount 
outstanding  of  retail  credit  card 
accounts  at  gaaoUne  companies.  These  . 
data  are  included  in  the  installment 
credit  component  of  total  consumer 
credit  which  is  used  by  the  Federal 
Reserve  in  geaend  financial  analysis  for 
monetary  policy  purposes. 

Phjposal  to  approve  under  OMB 
delegated  authority  the  implementation 
of  the  following  report: 
1.  Report  title:  Semi- Annual  Report  of 

Sender  Net  Debit  Cap 
Agency  form  number  FR  2228 
OMB  Docket  number  TVJO-OZl? 
Frequency:  Semi-annually. 
Reporters:  Depository  Institutions. 
Small  businesses  are  not  affected. 
General  description  of  report 

This  information  collection  is 
voluntary  and  is  given  confidential 
treatment  [5  U.S.C.  552(b)(4)]. 

The  Federal  Reserve  System  will 
gather  information  from  institutions  on 
Fedwire  and  on  private  large-dollar  wire 
networks.  Respondents  will  report  a 
cross-system  sender  net  debit  cap  based 
on  adjusted  primary  capital. 

Board  of  Gevemors  of  the  Federal  Reserve 
System,  Novsmber  27, 1986. 
William  W.WHes. 
Secretary  of  the  Board 
[FR  Doc.  85-28732  FUed  12-2-85:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Regueet  for  Eerty 
TinwfcMigen  of  thoWeMng  Period 
Under  the  Premerger  MotfflcaMon 
Rulee 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvement  Act  of  1978,  requires 
persons  contemplating  certain  mergers 
or  acquisition  of  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Kiagjater. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  providcfd  by  law  and  the 
premerger  aotificatioa  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  foe  the  AotitniBt  Diviaoa  ef  the 
Department  ef  justice,  ^£eithcr  agsa^ 


intends  to  take  any  action  with  respect 
to  these  proposed  acqursitions  during 
the  applicable  waiting  period: 


Waiiing  period 

TranMcllon 

iBniwuiad 

•ftactiv* 

(1)  S5-11SS-NTN  Toyo  BMring  Co..  Ud. 

New.  14. 1965. 

prapOMd  •oquiMlon  of  vtMine  MoiritMa 

of  NTN  Bomar  Corpontlon.  (Fadarat- 

Mogul  Corporation,  UPE). 

(2)     ee-OOSS-WaadMied     On*,     Inc.-* 

Nov  6.  19SS. 

(Hornm  J.  PMUz.  UPE)  propoaad  ao- 

quisttion  of  aneta  01  /Wnway  Co(per»- 
tiorv 

(3)  88-01 17-Onrtad  Stat^  Slaal  Corpo- 

Nov.  7.  1965. 

raikw's  propoaed  accMiiton  d  Airco 

Induatrials  Gaaes  QMSion.  (Dw  BOC 

Graup.  pie,  UPE). 

(4)  aO>0(N>/-USA  Calaa-  prapoaad  ac- 

Nov. 8.  1965. 

quisition  of  voting  swajrities  ot  Pondar- 

osa.  Inc. 

Do. 

acquiaHion  ot  aiaats  o(  Horn*  F*daral 

Savings  and  LoaivAsaoc. 

(6)    e6-<n04    Manutaelging  Acquisition 

Da 

Asaodnaa.  LP-a  propoaad  acquiilllon 

at  voting  aacunliae  el   Raypak.   Ine, 

(William  N.  Austm.  UPE). 

(7)      86-0135— Aict«ar.Owiiels      Midland 

Da 

Company's    pwpoasd    acquisilion    o( 

voting  securilias  or  assets  at  Farmars 

Export  Company. 

(8)  86-0140-Jm  WsMsr  Corps  propoaad 

Da 

acqusUlon  o<  voting  sMWiliaa  at  Sarv 

lord  Brick  Corp.  and  Chwnkaa  Bncfc 

Co.,  o(  N.C.,   (Thomaa  F.   Oardsa  N 

UPE). 

(9)   86-0168-Marc  A.   Odsrmairs  pro- 

D». 

posed    acquiiition   at  Open   Ground* 

Farm.  Inc.,  (Agrteola  mdusHWa  Fnan- 

ziaria  Armatoriato  HoMng  SA..  (Open 

Grounds  Fami.  Inc..  OPE) 

(10)  86-0206— Berltahire  Hathaway.  Ina's 

Da 

proposed  acquisition  ol  voting  securities 

o«  The  Scott  a  Fetzer  Company. 

(11)  86-011»— IFIMT  &A.'s  umiiisiK  ac- 

Nov. 1Z  1965. 

quisition  of  assets  of  S8H  Corporainn 

and  SSH/East  Corporation,  (Slaphen  B. 

Hemck.  UPE). 

(12)  86-01 31 -fteictimann  Hoklings  UmH- 

Da 

ad-s  proposed  arqiisHion  at  votoig  s» 

curitie*  of  Gulf  Canada  UmHed. 

Da 

mited's  propesad  ac^iHiun  of  voting 

securities  of  Gulf  Canada  Limltad. 

(14)  86-0136-The  Coca<k)la  ComparV* 

Da 

proposed  acqunitton  of  voting  aecuntlss 

of  Tha  Watlar  Re«>a  Organiutlon.  Inc 

(15)  86-0142— Avon  Products,  Incs  pro- 

Da 

posed  acqusilxxi  of  voting  secuntles  of 

Retiramem  Inns  of  American.  (Safeco 

Corporation,  um. 

(18)  8S-0148-Taiapictuiaa  Corpormion's 

Da 

of  Ijsrimar.  mc. 

(17)  86-01SO— Talspicturaa  Cerporatiw:* 

Do. 

proposed  acquisition  of  voting  securitaSi 

(18)  86-0151-Marv  Adelaort's  proposed 

Do. 

acquoKion  of  voting  securitias  ol  Tsie- 

picbjres  Corporatioa 

(19)  86-0152-l.ee  Richs  proposed  ac- 

Do. 

quisilion  of  voting  saeuriliaa  at  TatapK- 

tures  Corporation. 

(20)   86-0166— Lonmar.    Inc.s  proposed 

Da 

■cqusMon  at  vodng  sacurMaa  of  Tele- 

picturas  Corporaliaa 

(21   86-01  e2-Wang  Laboratories.  Inc 's 

Do. 

proposed  acqusilion  of  assets  of  Walsfi 

Greenwood  Information  Systama,  Inc, 

(Walsh  Gfsenwoor*  and  Co..  UPE). 

(22)  86-0t89— Unton  Pacifk;  Corp.'s  pn> 

Do. 

poaed  acquiaMon  of  voting  secuftla*  of 

Nemo  Coal.  me..  (Floyad  E.  Riley.  UPE). 

(23)  86-0212— Thomson  S.A.'s  propoaad 

Do. 

acquisition  of  aasets  of  Moetek  Corp., 

(Unite*  Technoin»a  Corp..  UPE). 

(24)  86.0064— Bilzarian  &  Broadovsky's  1 

Nov.  13, 

propoaad  acquisillon  of  voUng  securities 

1985. 

Ckielt  Psitedy  S  c:a.  mc 
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nanriD  pvnoo 

etiediva 

(25)  8e-0156— Oilx««  Brothers,  lnc.'«  pro- 

00. 

posed  acqiisMion  of  votng  sacuntiet  01 

LIggM   *   Myws   do   BmH   OgamM 

LM*..  (Grand  MetropolHw)  PLC.  UPE). 

(26)  e6-0178-Co«  IndusMa*.  lnc/«  pro- 

Do. 

pos«l  acqiisillon  ol  voHng  tecurtties  o( 

Walbw.  mc. 

(27)  66-0181— Colt  Industries,  Inc's  pro- 

Da 

posed  acquisttion  o<  voting  secunties  d 

Walbar,  mc. 

(28)  8&-0188— Prnposed  consotldation  ol 

Do. 

AlkM    Communicatton    Senicea,    Inc 

and  Lexitel  Corporation. 

(29)  86-0191-Melvyn  J.  noodtnan's  pro- 

Do. 

poaad  aiXMsilion  o(  vodng  securities  ol 

Alex  Corp. 

(30)  06-0192— Phap  0.  (Vxxlman-s  pro- 

Da 

poMd  ftcquisibon  of  votiny  socufltiot  of 

Alex  Corp. 

(31)  66-01 9»-Kansas  Oty  Sonttwm  Irv 

Do. 

dustries,  Inc's  proposed  acqiasitjon  ol 

voting  aecuilies  o(  Alex  Corp. 

(32)  e8-0l94-Michael  P.  Ridier-a  pro- 

Do. 

Alex  Corp. 

(33)  a6-010S-Benne«  &  LeBow-s  pro- 

Nov. 14,  1965. 

posed  acquisition  of  voting  securities  of 

Idle  VWd  Foods.  Inc. 

(34)  e6-022»-Eastem  Qas  «id  Fuel  Aa- 

Da 

sodates's     proposed     acquiaitton     of 

voting  securities  of  Nkxr  MMng,  Inc. 

arxl  Cameo  Mmeralai  Inc.  (Nicor,  Inc. 

UPE). 

(35)  a6-0227-Nicar  Inc's  proposed  ac- 

Da 

quisition  of  assets  a*  Povudertiom  Prop- 

erties   Co.    and    voting    securities   of 

Beacon  Coal  Corp. 

(36)     86-01 57-Hilleobrand     Industries, 

Nov.  16.  1965. 

Iric's  proposed  acquisition  ol  voting  se- 

curities and  asseu  of  Support  Systama 

MetKationaL 

For  further  information  contact: 
Sandra  M.  Peay,  Legal  Technician, 
Premerger  NotiHcation  Office,  Bureau  of 
Competition,  Koom  301,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  523-3894. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 
[FR  Doc.  85-28623  Filed  12-2-«5;  8:45  am] 

BtLLMG  CODE  I7SQ-01-It 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  Regarding  Requirement  for 
Submission  of  List  of  Ingredients 
Added  to  Tobacco  in  Cigarettes 

agency:  Department  of  Health  and 
Human  Services  (HHS). 

action:  Notice. 

summary:  This  notice  implements  the 
requirement  of  the  Federal  Cigarette 
Labeling  and  Advertising  Act  that  each 
person  who  manufactures,  packages,  or 
imports  cigarettes  shall  annually 
provide  the  Secretary  of  HHS  with  a  list 
of  ingredients  added  to  tobacco  in  the 
manufacture  of  cigarettes. 

dates:  The  Usts  are  required  to  be 
provided  to  HHS  April  2. 1086,  and 


annually  thereafter  by  December  31, 
beginning  with  December  31, 1986. 

aodress:  The  list  shall  be  submitted  to: 
Director,  Office  on  Smoking  and  Health, 
Park  Building,  Room  1-ia  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  R.  Shopland,  Acting  Director, 
OfHce  on  Smoking  and  Health,  (301) 
443-1575. 

SUPPLEMENTARY  INFORMATION: 

Section  5(a)  of  Pub.  L  98-474  added  a 
new  section  7  to  the  Federal  Cigarette 
Labeling  and  Advertising  Act  That 
Section  requires  manufacturers, 
importers,  and  packagers  of  cigcu^ttes  to 
provide  the  Secretary  of  HHS  annually 
with  a  list  of  all  ingredients  added  to 
tobacco  in  the  manufacture  of  cigarettes. 
The  list  shall  not  identify  the  company 
which  usQfS  the  ingredients  or  the  brand 
of  cigarettes  which  contain  the 
ingredients. 

The  Ust  shall  be  provided  reporting 
each  ingredient  by  chemical  name  and 
chemical  abstract  service  (CAS)  registry 
number.  A  person  or  group  of  persons 
required  to  provide  a  list  may  designate 
an  individual  or  entity  to  provide  the  list 
on  their  behalf.  In  such  case,  the 
designated  individual  or  entity  shall 
identify  the  person  or  group  of  persons 
on  whose  behalf  the  list  is  submitted. 

In  accordance  with  section  7, 
procedures  for  assuring  the 
confidentiality  of  the  information  are 
available.  A  copy  of  these  procedures 
may  be  obtained  by  written  request  to 
the  address  stated  above.  The 
information  submitted  will  be  treated  as 
trade  secret  or  confidentid  information 
subject  to  5  U.S.C.  552(b)(4)  and  18 
U.S.C.  1905.  Access  to  the  information 
will  be  limited  to  those  authorized  by 
the  Secretary  in  carrying  out  their 
o^icial  duties  and,  upon  their  request  to 
duly  authorize  committees  or 
subcommittees  of  the  Congress. 

Dated  November  4, 1985. 
JamiM  O.  Mason, 
Acting  Assistant  Secretary  for  Health. 

Dated  November  25, 1985. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Service. 

Guidelines  To  Control  and  Protect 
Documents  That  Contain  Privileged 
Information  Obtafaied  in  Accordance 
With  Sec.  5(a)  of  Pub.  L.  9fr-«74 

1.  Purpose 

This  guide  estabUshes  minimum 
requirements  to  control  and  protect 
those  doaiments  that  contain  privileged 
information.  Its  objective  is  to  establish 
individual  responsibility  for  the 
accotmtability  and  protection  of 


privileged  information  provided  to  the 
Secretary,  Department  of  Health  and 
Human  Services,  specifically  that 
information  on  the  ingredients  added  to 
tobacco  in  the  manufacture  of  cigaretts 
as  called  for  under  Pub.  L  98-474.  This 
document  is  directed  at  setting  forth 
specific  conditions  governing  access  to 
privileged  information,  including  trade 
secret  data. 

2.  Policy 

The  Department  of  Health  and  Human 
Services  recognizes  that  trust  placed  in 
it  under  the  requirements  of  the  Federal 
Statutes  with  respect  to  safeguarding 
privileged  informaticm.  Employees  of  the 
Department  of  Health  and  Human 
Services  shall  take  such  action  as  may 
be  necessary  to  preclude  a  breach  of 
this  trust  Privileged  informatibn  shall  be 
released  only  to  employees  of  the 
Department  as  described  herein,  unless 
otherwise  authorized  by  law  or  by  the 
source  of  the  information.  Any  Freedom 
of  Information  Act  request  for 
information  obtained  by  the  Department 
under  section  5(a]  of  Pub.  L  98-474  shaU 
be  referred  to  the  Freedom  of 
Information  Officer  of  the  Public  Health 
Service.  In  accordance  with  the 
provisions  of  5  U.S.C.  552(b)(3)  and 
652(b)(4),  18  U.S.C.  1905.  section 
7(b)(2)(A)  of  Pub.  L  98-474.  and  42  CFR 
5.71,  the  Freedom  of  Information  Officer 
shall  deny  any  such  requests.  Any 
request  for  such  taiformation  that  is  not 
subltaitted  under  the  Freedom  of 
Information  Act  shall  be  referred  to  the 
Director  of  the  Officer  on  Smoking  and 
Health.  With  the  exception  of  duly 
authorized  request  by  a  oMnmittee  or 
subcommitte  of  Congress  made  in 
accordance  with  section  7(b)(2)(B)  of 
Pub.  L  98-474,  any  such  request  shall  be 
denied. 

3.  Statutory  Requirements 

Statutory  requirements  for 
safeguarding  privileged  information 
entrusted  to  the  Department  of  Health 
and  Human  Services  are  contained  in 
the  following: 

a.  Section  7(b)(2)(A)  of  the  Federal 
Cigarette  Labeling  and  Advertising  Act 

b.  Section  1905,  Title  18  U.S.C  Crimes 
and  Criminal  Procedure  (18  U.S.C.  1905). 

c.  Section  552(b)(4),  Title  6.  U.S.Q 

4.  Definitions 

a.  Document  Control  Officer.  That 
individual  who  has  been  designated  in 
writing  as  having  the  responsibility  for 
the  organization's  secret  document 
control.  The  Dociunent  Control  Officer 
shall  be  the  Director,  Office  on  Smoking 
and  Health. 
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b.  Privileged  Ufonnation.  As  used  in 
this  Guide,  privili^ged  infbrmatioii  refers 


to(i]  any  info 
Department  of 
Services  in 
the  Federal  Gig 
Advertising  Act 
5(a)  of  Pub.  L 
Comprehensive 
and  (ii)  any  othe 
the  information 


tion  provided'  to  the 
I  and  Human 

!  with  section  7  of 
>  Labcbng  and 
IS  added  by  section 
474,  the 

J  Education  Act 
I  materials  derived  frmn 
^  Qvided. 

c.  Secure  Files  'Area.  A  room  of  rooms 
that  are  locked  during  non-duty  hours. 

d.  Seeuie  FiiesiCoatainers,  Any 
equipment  that  ia  locked  when 
unattended  and  that  cannot  be  hand 
carred  fe.g.,  Pow ^  Files  and  Lektrievers, 
filing  cabinets  an^  shelf  units, 
credenzas,  desk  {ledestals.  etc.]. 

5.  Respozaibilitielf 

The  Director,  Office  of  Smoking  and 
Health  shalh        | 

(1}  Advise,  in  miting.  appropriate 
constituent  units  of  the  Department  of 
Health  and  Hum^n  Services  of  the 
action  they  must  take  in  order  that  the 
provisions  of  this|  Guide  will  be  met 

(2)  Nffaintain  anid  verify  the  operation 
of  an  effective  document  control  system. 

(3)  Assure  adherence  to  the 
requirements  est^bHsfaed  by  this  guide. 

(4)  Investigate  ^ports  of  overdue 
documents. 

6.  Persons  Authorized  to  Have  Access  to 
Privileged  Infomiitioa 

The  following  i^ay  be  granted  access 
to  privileged  infottnation  under  the 
conditions  specifiled. 

a.  Department  Employees.  Upon 
authorization  from  the  Director  of  the 
Office  on  Smoking  and  Health  in  the 
form  of  Attachment  G  regular  or  special 
employees  of  the  pepartment  are 
permitted  access  to  information  needed 
in  the  performance  of  their  official 
duties.  Any  employee  permitted  such 
access  shall,  prioi  to  receiving  privileged 
information,  read  and  execute  a 
Commitment  to  P^tect  Confidential 
Information,  in  thf  form  of  Attachment 
A.  T 

b.  In  accordance  with  the  provisions 
set  forth  in  secHoi  7  of  the  Federal 
Cigarette  Labeling  and  Advertising  Act 
as  added  by  Pub.  L.  98-474,  the 
Department  will  itake  available  the  Ust 
submitted  under  tnat  Act  to  a  committee 
or  subconmiittee  of  Congress  upon  a 
duly  authorized  request  by  such 
committee  or  8ub<iommittee  and  shall,  at 
the  same  time,  notify  the  person  who 
provided  the  hst  of  such  request  Such 
notice  shall  be  in  Uniting,  and  the 
Department  will  fa  ikc  reasonable 
measures  to  ensui  t  that  the  notice  is 
transmitted  to  sac  i  person  as  prompdy 
as  possible. 


l^rs  of  files  containing  privileged 
informatioB  are  responsiMe  for 
complying  with  established  procedures 
of  accountability  as  prescribed  by  die 
Document  Contrd  Officer  and  for 
protecting  borrowed  files  in  accordance 
with  this  Guide. 

7.  Document  Accotmtobility 

Persons  accessing  privileged 
information  shall  present  to  the 
Document  Control  Office  appropriate 
authorization  as  indicated  by 
attachement  "C"  of  this  Guide,  an 
executed  Commitment  to  Protect 
Confidential  Information  in  the  form  of 
Attachment  A,  and  an  acceptable  means 
of  personal  identification. 

a.  Charge-Outs.  When  privileged 
information  documents  are  charged  out, 
the  signatiure  of  the  recipient  will  be 
obtained  on  a  receipt  bearing  the 
docimient  number  and  other  identifying 
information.  The  receipt  shall  be  in  the 
form  of  Attachment  B.  RESPONSIBILITY 
FOR  THE  FILE  REMAINS  WITH  THE 
PERSON  WHOSE  NAME  APPEARS  ON 
THE  RECEIPT.  Receipts  shall  be  kept 
current  so  that  die  document  can  be 
readily  located. 

b.  Control  Followup  and  Vertification 
of  Locations.  The  Document  Control 
Officer  shall  require  the  return  of  each 
document  at  the  conclusion  of  the  period 
stipulated  on  the  receipt  If  use  of  the 
document  is  necessary  for  an  additional 
period,  the  Director  will  prepare  a  new 
authorizatiwi  in  the  form  of  Attachment 
C  and  the  employee  will  sign  a  new 
receipt  in  the  form  of  Attachment  B. 

c.  Report  of  Lost  Documents.  The 
Director,  Office  on  Smoking  and  Health 
shall  immediately  be  notified  in  writing 
when  privileged  information  files  cannot 
be  located  after  a  search  has  been 
made.  The  notification  shall  include: 

[1]  The  identification  and  description 
of  each  missing  file, 

(2)  The  name  and  organizational 
location  of  the  individual  to  whom  the 
files  were  last  charged,  and 

(3)  A  summary  of  the  efforts  that  have 
been  made  to  locate  the  missing  file. 

8.  Document  Protection 

Document  protection  shall  include  the 
following: 

a.  During  Working  Hoars.  When  not 
in  actual  use  by  an  authorized 
employee,  privileged  information  shall 
be  protected  by  using  the  protective 
measures  required  for  non-working 
hours. 

b.  During  Non-Working  Hoars.  All 
privileged  n^orraation  must  be  locked  in 
an  approved  secure  fifes  area  or  in  an 
approved  secure  files  container  during 
non-working  hotas. 


P.  Transfer  of  Privileged  Information 

Method  of  TransmiaaioR.  The 
preferred  method  is  p>er8on  to  person 
transmission.  When  this  is  not 
practicable,  the  privileged  information  is 
to  be  sent  through  the  U.S.  Registered 
Mail  system,  unless  a  written  exception 
has  been  obtained  on  an  individual 
basis  bom  the  Director,  Office  on 
Smoking  and  Health. 

10.  Document  Reproduction 

Privileged  information  documents  will 
be  reproduced  only  as  required  in  the 
performance  of  official  business,  and 
only  by  the  Director,  Office  on  Smoking 
and  Health. 

11.  Document  Disposition 

The  documents  provided  to  the 
Department  in  accordance  with  Section 
7,  of  the  Federal  Cigarette  Labeling  and 
Advertising  Act  as  added  by  section 
5{a)ofPub.L  98-474,  the 
Comprehensive  Smoking  Education  Act 
shall  be  maintained  in  accordance  with 
the  Office  of  the  Assistant  Secretary  for 
Health,  Public  Health  Service  Records 
Control  Schedule,  section  3.  Special 
Staff  Programs. 

12.  Violation 

The  loss  or  misuse  of  privileged 
information  may  seriously  hamper  the 
Department  of  Health  and  Human 
Services  in  the  conduct  of  its  mission. 
Employees  failing  to  comply  to  with  the 
provisions  of  this  Guide  or  of 
established  control  systems  are  subject 
to  action  commensurate  with  the 
seriousness  of  the  violation,  including 
disciplinary  action  and  criminal 
penalties  under  18  U.S.C  1905. 

Attachment  A — Commttment  To  Protect 
Confidential  Information  on  the 
Ingredients  Added  to  Tobacco  in  the 
Manufacture  of  Cigarettes 

Whereas  access  to  confidential 
information  in  the  files  of  the  Public 
Health  Service  is  required  in  the 
performance  of  official  duties,  I 

,  on  this day  of 

.  19 — ,  hereby  agree  that  I  shall 


not  further  release,  publish,  copy,  or 
disclose  such  information,  and  that  I 
shall  protect  such  information  in 
accordance  with  the  provisions  of  18 
U.S.C.  1905,  5  U.S.C  52(b)(4),  and  the 
Public  Health  Service  Guide  for  the 
Control  of  Confidential  Information  on 
the  Ingredients  Added  to  Tobacco  in  the 
Manufacture  of  Cigarettes. 

I  understand  the  provisions  of  18 
U.S.C.  1905.  5  U.S.C.  552(b)(4).  and  the 
PHS  guide,  and  that  I  am  subject  to 
penalties  prescribed  by  law  for  any 
violations  thereof. 
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Signed: 
Date: 


Witnessed  by: 
Date:  


Attachment  B— Receipt  for  Confidential 
Information  on  the  Ingredients  Added  to 
Tobacco  in  the  Manufacture  of 
Cigarettes 

To:  Director,  Office  on  Smoking  and 
Health,  Office  of  the  Assistant 
Secretary  for  Health,  Rockville, 
Maryland  20857 

From: 

Receipt  of  the  following  privileged 

information  is  hereby  acknowledged: 

File  #- 


Description  of  Information 
Anticipated  Date  of  Return 

Date: 

Signature: 


Attachment  C — ^Authority  To  Remove 
Confidential  Information  on  the 
Ingredients  Added  to  Tobacco  in  the 
Manufacture  of  Cigarettes 

(name]  of . 


(government  agency  or  office)  is  hereby 
granted  the  authority  to  have  the 
following  privileged  information  in  his/ 

her  personal  possession  from 

(hours), (date)  to 

(hours), (date). 

Described  Privileged  Information: 
Document  Niunben 
Tide: 
This  information  will  be  used  iot: 

Authorized  by: 

Director,  Office  on  Soioking  and  Health 
Date:  

(FR  Doc.  85-28716  Filed  12-2-85;  8:45  am] 

BtLLINQ  CODE  41M-17-M 


Food  and  Drug  Administration 

Midicel®  Tablets;  Withdrawal  of. 
Approval  of  NADA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by 
Parke-Davis  covering  use  of  Midicel* 
Tablets  (sulfamethoxypyridazine)  in 
treating  dogs  and  cats  for  sulfa- 
susceptible,  gram-positive  and  gram- 
negative,  bacterial  infections.  The 
sponsor  requested  the  withdrawal  of 
approval. 

EFFECTIVE  DATE:  December  13, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
John  K.  Augsburg,  Center  for  Veterinary 
Medicine  (HFV-216],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4093. 


SUPPLEMENTARY  MTORMATION:  Parke- 
Davis,  Division  of  Warner-Lambert  Co., 
201  Tabor  Rd..  Morris  Plains,  NJ  07950,  is 
sponsor  ot  NADA  12-821  for  use  of 
Midicel*  Tablets 

(sulfamethoxypyridazine)  in  treating 
dogs  and  cats  for  sulfa-susceptible, 
gram-positive  and  gram-negative, 
bacterial  injections. 

The  application  was  originally 
approveid  February  8, 1963.  In  a  letter 
dated  August  7, 1985,  the  firm  requested 
withdrawal  of  approval  of  the  NADA 
because  the  drug  is  no  longer  being 
marketed. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b{e)]  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  12-821  for  Midicel* 
Tablets  (sulfamethoxypyridazine)  is 
hereby  withdrawn,  effective  December 
13. 1965. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Regbter,  the 
regulation  reflecting  this  approval  is 
removed. 

Dated:  November  26. 1985. 
Gerald  B.  Guest, 

Acting  Director,  Center  for  Veterinary 
Medicine. 
(FR  Doc.  8S-28634  Filed  12-2-85;  8:45  am] 

BtLUNQ  CODE  41M-01-M 


Vortecti  Pharmacauttcala,  Ltd^ 
Dichlorophene  and  Toluene  Capsules; 
Withdrawal  of  Approval 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by 
Vortech  Pharmaceuticals,  Ltd.  (formerly 
sponsored  by  North  American 
Pharmacal),  for  dichlorophene  and 
toluene  capsules.  The  firm  requested  the 
withdrawal  of  approval. 
EFFECTIVE  DATE:  December  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Augsburg,  Center  for  Veterinary 
Medicine  (HFV-216),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4093. 
supplcmentary  nw^ormation:  Vortech 
Pharmaceuticals,  Ltd^  P.O.  Box  189, 
Dearborn,  MI  48121.  informed  FDA.  by 
letter  dated  July  28, 1983.  that  it  had 
purchased  the  assets  of  North  American 


Pharmacal,  6851  Chase  Rd.,  Dearborn, 
MI  48126,  in  June  1982.  At  the  Ume  it 
was  purchased.  North  American 
Pharmacal  was  the  sponsor  of  NADA 
110-736  for  PETAVERM  Capsules 
(dichlorophene  and  toluene)  labeled  as 
an  anthelmintic  for  dogs  and  cats. 

Vortech  Pharmaceuticals,  Ltd.,  stated, 
by  letter  dated  July  8, 1985,  that 
PETAVERM  has  never  been  brou^t  to 
maricet  and  is  not  in  use,  and  the 
company  requested  that  the  drug  be 
withdrawn. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84) 
and  in  accordance  with  {  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  NADA  110-736  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  December  13, 1985. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  that  portion  of  the  regulations 
that  reflects  this  NADA  approval. 

Dated:  November  28. 1986. 
Gerald  B.  Guest 

Acting  Director,  Center  for  Veterinary 
'  Medicine. 
[FR  Doc.  85-28632  Filed  12-2-85;  8:45  amj 
BiLUNO  cooc  4iao-av-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  1-85-1361 

Intended  Envtronmantal  Impact 
Statemant 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  an 
Environmental  Impact  Statement  (QS)  is 
intended  to  be  prepared  by  the  cities  of 
Auburn  Hills  and  Rochester  Hills, 
Oakland  County,  Michigan,  for  the 
Oakland  Technology  Park  under  the 
HUD  programs  as  described  in  the 
appendix  of  the  Notice.  This  notice  is 
required  by  the  Council  on 
Environmental  Quality  under  its  rule  (40 
CFR  Part  1500). 

Interested  individuals,  governmental 
agencies,  and  private  organizations  ate 
invited  to  submit  information  and 
comments  concerning  the  particular 
project  to  the  specific  person  or  address 
indicated  in  the  appropriate  part  of  the 
appendix.  - 

Particularly  solicited  is  informa^on  on 
reports  or  other  environmental  studies 
planned  or  completed  in  the  project 
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area,  issues  and  di  ita  which  the  EIS 
should  consider,  n  commended 
mitigating  measures  and  alternatives, 
and  major  issues  associated  with  the 
proposed  project  Federal  agencies 
having  jurisdictior  by  law,  special 
expertise  or  other  ipecial  interests 
should  report  theii  interests  and  indicate 
their  readiness  to  i  lid  the  EIS  effort  as  a 
"cooperating  agem  ;y." 

This  Notice  shall  be  effective  for  one 
yera.  If  one  year  after  the  publication  of 
a  Notice  in  the  Federal  Register,  a  Draft 
EIS  has  not  been  f^led  on  a  project  then 
the  Notice  for  that  project  shall  be 
cancelled.  If  a  Dra  t  EIS  is  expected 
more  than  one  year  after  the  publication 
of  the  Notice  in  the  Federal  Register, 
then  a  new  and  up  iated  Notice  of  Intent 
will  be  pubHshed. 

Issued  at  Washing  on.  DC  November  18, 
1965. 

Dorodiy  S.  Williama. 

Deputy  Director,  Offi  x  of  Environment  and 
Energy. 

Appendix 

EIS  on  the  OakJam  f  Technology  Park 

The  Michigan  D(  partment  of 
Commerce  in  coordination  with  the 
cities  of  Auburn  Hi  Us  and  Rochester 
Hills  intends  to  pre  pare  an 
Environmental  Imp  act  Statement  (EIS) 
on  the  project  desc  ribed  below  and 
soUdts  comments  i  ind  information  for 
consideration  in  th  >  EIS. 

Description:  The  Oakland  Technology 
Park  proposes  to  b^  a  center  for  high 
industrialized  techi  lology.  Located  near 
Oakland  Universit '  and  Oakland 
Community  College  i,  the  approximate 
1,800  acre  site  of  the  technology  part 
area  runs  along  Int>rstate  75,  just  north 
of  M-59  in  the  citie  i  of  Rochester  Hills 
and  Auburn  Hills.  The  total  potential 
benefit  measured  i(  employment 
amounts  to  approximately  40,000  jobs  in 
1985.  This  figure  does  not  include 
construction  jobs  over  the  ten  year 
period.  The  estimate  is  the  sum  of  20,000 
direct  jobs  at  the  site  coming  from  a 
major  developer  on(  the  proposed  site, 
Chrysler  Corpora  tien.  The  Chrysler  jobs 
are  made  up  from  12,384  transfer  jobs 
and  7,616  new  jobs]  The  additional 
20,000  other  jobs,  anticipated,  formally 
announced  or  already  in  existence,  are 
and  will  be  in  related  technology,  office, 
research  and  servioe  industry 
investments  comin|  from  other  private 
corporations  and  concerns.  The 
technology  park  will  stimulate 
significant  on-site  development  as  well 
as  regional  growth  n  the  state  and  in 
the  mid-west 

It  is  estimated  th  it  Federal  funding  for 
the  project  is  expec  ted  to  be  from  the 
United  Sta.tes  Depc  rtment  of  Housing 


and  Urban  Development  (HUD),  UDAG 
and  Community  Development  Block 
Grant  as  well  as  the  Michigan 
Economic  Development  Agency,  Small 
Cities  Grants. 

Need:  A  decision  to  prepare  an  EIS 
has  been  based  upon  effects  on  the 
number  of  jobs  created,  wetland  areas, 
use  of  federal  funds  for  infrastructure, 
roadway  construction  and  job  training. 

Alternative:  Alternative  being 
considered  include: 

1.  Accept  the  project.as  proposed; 

1.  Accept  the  project  with  conditions 
or  modifications;  and 

3.  No  Action 

Scoping:  iTiis  notice  is  part  of  the 
process  of  Scoping  the  EIS.  Responses 
will  be  used  to:  (1)  Make  a 
determination  of  tlie  need  to  prepare  a 
full  EIS;  (2)  help  determine  significant 
environmental  issues:  (3)  identify  the 
data  that  will  be  used  in  the  EIS;  and  (4) 
identify  agencies,  groups  and 
individuals  that  will  participate  in  the 
EIS  process. 

A  public  scoping  meeting  will  be  held 
as  follows:  Fifteen  (15)  days  after 
publication  in  the  Fedwal  Register  at 
1K)0-3:00  p.m.  at  Rochester  Hills  City 
Hall,  1000  Rochester  Hills  Drive, 
Rochester  Hills,  Michigan,  PubUc 
Assembly  Room  and  7:00-9:00  p.m.  at 
Auburn  Hills  City  Hall.  1827  N.  Squirrel 
Road,  Auburn  Hills,  Michigan,  Council 
Chambers. 

Comments:  Comments  should  be  sent 
within  fifteen  days  of  publication  of  this 
Notice  to:  Read  Ross,  Office  of  Business 
cmd  Community  Development  Michigan 
Department  of  Commerce,  Law  BuilcQng, 
5th  Floor,  P.O.  Box  30225.  Lansing. 
Michigan  48909,  (517)  373-0347. 

[PR  Doc.  85-28830  Filed  12-2-85;  8:45  am] 

■aiMQ  CODE  4310-2t-«i 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Cherokee  Nation  of  Oklahoma; 
Transfer  of  Federally-Owned  Lands 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.1.  In  the 
absence  of  the  Assistant  Secretary — 
Indian  Affairs,  209  DM  8.3  A  authorizes 
the  Deputy  Assistant  Secretary — Indian 
Affairs  final  approval  authority. 

In  July  12. 1983.  pursuant  to  the 
authority  contained  in  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  as  amended  by  Pub.  L  93- 
599  dated  January  2, 1975  (88  Stat.  1954). 
the  below-described  property  was 


transferred  by  the  Administrator  of 
General  Services  to  the  Secretary  of  the 
Interior,  without  reimbursement  to  be 
held  m  trust  for  the  use  and  benefit  of 
the  Cherokee  Nation  of  Oklahoma:  - 

Indian  Meridian 

The  West  1120  feet  of  the  NW  ViSEV*; 
SVaSEy4.  Section  19;  that  part  of  the 
SWy4SWy4SWV4  lying  west  of  blacktop 
road.  Section  20;  NViNWy4NWV4,  Section  29; 
NWy4NWV4NEy4;  EV4WV4NEy4;  EV4NEy4; 
W^^NEy*  SEy4;  EV4WV4SEy4,  NWy4SEy4S 
EV4;  Section  30,  all  in  Township  16  North, 
Range  22  East  containing  345  acres  more  or 
less. 

These  lands  are  to  be  treated  as  and 
receive  the  same  benefits  and  protection 
as  other  trust  lands  held  for  the  benefit 
and  use  of  the  Cherokee  Nation  of 
Oklahoma.  Appropriate  notation  will  be 
made  in  the  land  records  of  the  Bureau 
of  Indian  Affairs. 
Hazel  E.  Elbert 

Acting  Deputy  Assistant  Secretary.  Indian 

Affairs. 

[FR  Doc.  85-28628  Filed  12-2-85;  8:45  am] 

MLUNQ  CODE  4310-«>-M 


Bureau  of  Land  Management 

Notice  of  Environmental  Assessment 
(EA)  Availability 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  EA's  preparation  on  proposed 
projects  in  Wilderness  Study  Areas. 

summary:  Two  draft  EA's  have  been 
prepared  and  are  available  for  public 
comment.  They  are: 

1.  Granite  Spring  and  Pipeline 
Reconstruction— Bull  Mountain  WSA 
(UT-050-242) 

2.  Capitol  Reef  Reservoir 
Maintenance — Designated  WSA  Status 
by  National  Park  Service. 

The  draft  EA's  will  be  available  at  the 
Richfield  District  Office.  150  East  900 
North,  Richfield.  Utah  84701.  Comments 
will  be  accepted  up  to  30  days  after 
printing  of  tliis  notice  in  the  Federal 
Register.  For  additional  information, 
contact  Roy  Edmonds,  Environmental 
Coordinator  at  the  above  address  or  call 
801-896-8221. 

November  22, 1985. 

Donald  L.  Pendleton, 

District  Manager. 

[FR  Doc.  85-28670  Filed  1^-^-85;  8:45  am] 

BIUJNO  CODE  4310-«4-« 
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(W-S3358] 

Wyoming;  PropoMd  ModUieatkMi  and 
ContimMtion  of  Stock  Driveway 
Withdrawal* 

Correction 

In  the  issue  of  Thursday,  November 
21, 1985,  on  page  48140,  in  the  third 
colunm,  a  correction  to  FR  Doc.  85-25823 
appeared.  In  paragraph  l.b.  the  land 
description  was  inaccurate  and  should 
have  appeared  as  follows: 

Sec.  2.  NEViSW^: 

BILUNQ  CODE  1SOS-01-M 


Lewlatown  Dietrict  Grazing  Advlaory 
Board;  Meeting 

agency:  Lewistown  District  Grazing 
Advisory  Board.  BLM,  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lewistown  District 
Grazing  Advisory  Board  will  meet 
December  19, 1985.  The  agenda  will  be: 

10:00  a.m. — Land  Exchanges 
11«0  a.m.— Off  Road  Vehicle 

Management 
12:00  noon — Recess 
1:00  p.m. — 1986  Range  Improvement 

Projects 
2:00  p.m. — Carpenter  Creek  Allotment 

Management  Han 
3:00  p.m.— Willow  Creek  Watershed 

Plan 
4:30  p.m. — ^Adjournment 

Public  comment  will  be  sought  at  the 
end  of  each  agenda  item. 

date:  December  19, 1985, 10:00  a  on.  to 
4:30  p.m. 

ADDRESS:  Yogo  Inn,  211  East  Main, 
Lewistown,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT 

Glenn  W.  Freeman,  District  Manager, 
Bureau  of  Land  Management,  Airport 
Road,  Lewistown,  Montana  59457. 

SUPPt^MENTAL  INFORMATION:  The 

Lewistown  District  Grazing  Advisory 
Boar c^  is  authorized  under  section  403  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1753).  The  board  advises  the  Lewistown 
District  Manager  concerning  the 
development  of  allotment  management 
plans  and  the  utilization  of  range 
betterment  funds. 

Dated:  November  25. 1985. 
Glenn  W.  Freeman, 
District  Manager. 
[FR  Doc.  85-28795,  Rled  12-2-85;  &-45  am] 

BUUNG  CODE  43KMM-M 


U^  Geological  Survey 


Application  Notice  EstabUahing  the 
Closing  Date  for  Transmittal  of 
Applications  Under  the  National      . 
Earthqualc*  Hazarda  Reduction 
Program  for  Fiscal  Year  ^Y)  t987 

Applications  are  invited  for  research 
projects  imder  the  National  Earthquake 
Hazards  Reduction  Program. 

Authority  for  this  program  is 
contained  in  the  Earthquake  Hazards 
Reduction  Act  of  1977,  Pub.  L.  95-124. 
(42  U.S.C.  7701.  et  seq.) 

The  purpose  of  this  program  is  to 
support  research  in  earthquake  hazards 
and  earthquake  prediction  to  provide 
earth-science  data  and  information 
essential  to  mitigate  earthquake  losses. 

Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  State  or  local  governments. 

Closing  Date  for  Transmittal  of 
Applications:  Applications  for  awards 
must  be  received  on  or  before  February 
20,1986. 

Program  Information:  This  program 
supports  research  related  to  the 
following  general  areas  of  national 
interest:  (Ij  Current  tectonic  and 
earthquake  potential  studies — analysis 
of  regional  seismic  network  data, 
identification  of  source  zone 
characteristics,  and  earthquake 
potential  estimates;  (2)  earthquake 
prediction  research — prediction 
methodology  and  evaluation,  focused 
earthquake  prediction  experiments,  and 
theoretical,  laboratory,  and  fault  zone 
studies;  and  (3)  regional  earthquake 
hazards  assessments — mapping  and 
aynthesis  of  geologic  hazards  and 
establishment  of  information  systems, 
loss  estimation  modeling,  and 
implementation. 

Application  Forms:  The  program 
announcement  is  expected  to  be 
available  on  or  about  December  10, 
1985,  and  may  be  obtained  by  writing  to 
the  U.S.  Geological  Survey,  Branch  of 
Procurement  and  Contracts,  MS  205C, 
12201  Sunrise  Valley  Drive,  Reston,  VA 
22092  and  ceqnesting  a  copy  of 
announceiaant7121.  All  organizations 
that  applied  for«TY  1986awrard  and  all 
organizations  that  requested  to  be 
retained  on  the  mailing  list  since  the  last 
announcement  will  be  mailed  a  copy  of 
the  program  annoiuicement. 

Further  Information:  For  further 
information  contact  Dr.  Elaine  Padovani, 
Deputy  Chief,  External  Research 
Program,  Office  of  Earthquakes. 
Volcanoes,  and  Engineering.  U.S. 
Geological  Survey,  12201  Sunrise  Valley 
Drive.  Reston.  VA  22092.  Telephone  703- 
860-7875. 


Dated:  November  28,  IflSS. 
EdnMiad  ).  Gnat, 

Assistant  Director  for  Administration. 
[FR  Doc.  85-28734  Filed  12-2-85;  8:45  am] 

BtUMM  OOOE  «310-*1-M 


Nationai  Parli  Service 

Intent  To  Prepare  an  Environmental 
Impact  StaM 
Concept  Plan  for  I 
Santa  Monica  I 
Recreation  Area 


Canyon, 
Ntfional 


The  National  Park  Service  intends  to 
prepare  a  combined  development 
concept  plan/ environmental  impact 
statement  for  a  tract  of  land  within  the 
Santa  Monica  Mountains  National 
Recreation  Area  known  as  the  Decker 
Canyon  Property.  The  Decker  Canyon 
Property  is  a  160  acre  tract  located  at 
the  intersection  of  Decker  and 
Mulholland  Roads,  which  the  National 
Park  Service  originally  acquired  through 
a  bargain  sale  in  1983  for  use  in 
exchange  for  other  desirable  properties 
warranting  fee  acquisition  within  the 
national  recreation  area. 

As  a  result  of  receiving  an  unsolicited 
proposal  from  Total  Access,  Ino.  for 
development  of  this  area  to  accomodate 
handic^ped  individuals  in  a  wide  range 
of  activities,  the  National  Park  Service 
has  determined  that  there  may  be 
desirable  uses  for  this  tract  other  than 
exchange,  and  intends  to  examine 
equally  a  reasonable  range  of 
alternative  uses.  Tentative  alternatives 
to  be  analyzed  in  the  combined 
development  concept  plan/ 
environmental  impact  statement  include 
the  foUowring. 

— ^No  action,  whereby  the  tract  will  be 
retained  and  managed  as  natural 
area. 

— Low  level  development,  whereby 

limited  day  use  will  be  allowed  and 
connection  vvith  the  recreation 
area's  Back  Bone  Trail  will  be 
provided. 

— ^High  level  development  whereby 
overnight  and  other  facilities  and 
trails  specifically  designed  to 
accommodate  but  not  limited  to 
handicapped  and  other  special 
populations  will  be  provided  as  a 
concession  operation. 

— ^Exchange,  whereby  the  tract  would  be 
used  for  trade  for  another  parcel 
with  potential  develcqnnent  limited 
to  a  level  compatible  with  the 
Mulholland  scenic  corridor. 
This  notice  also  serves  to  formally 

initiate  the  scoping  process  for  the 

environmental  impact  statement.  Other 

federal  state  and  local  agencies. 


Federal  Regbter  /  Vol.  50.  No.  232  /  Tuesday.  December  3.  1985  /  Notices 


organizations,  and  members  of  the 
general  public  are  livited  to  submit 
comments  relative  to  issues  and 
alternatives  to  be  apialyzed  in  the 
environmental  impact  statement. 
Comments  should  le  submitted  to 
Daniel  Kuehn.  Superintendent  Santa 
Monica  Mountains  Rational  Recreation 
Area,  22900  Ventura  Boulevard.  Suite 
140.  Woodland  Hill^  California  91364 
within  30  days  of  ptblication  of  this 
notice.  Comments  neceived  after  that 
date  will  also  be  cc|Midered  to  the 
extent  practicable. 

Dated:  October  la  1985. 
Howard  H.  Oupaun, 

RegioiuU  Director,  W^tem 
Park  Service. 
[FR  Doc.  85-28706  Fil^ 
I  OOOC  431»-70-ll 


National  Register 
Notfflcation  of 


Region.  National 
12-2-85;  8:45  am] 


4f  Historic  Places; 
Nominations 


Nominations  for  8ie  following 
properties  being  coiksidered  for  listing  in 
the  National  Regist^  were  received  by 
the  National  Park  Service  before 
November  23, 1985.  Pursuant  to  {  60.13 
of  36  CFR  Part  60  w^tten  comments 
concerning  the  significance  of  these 
properties  under  th«  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Depan  ment  of  the  Interior, 
Washington,  DC  2a  43.  Written 
comments  should  Ix  \  submitted  by 
December  16, 1985 
Carol  0.  SliuU, 

Chief  of  Registration,  1  lational  Register. 
CALIFORNIA 
San  Diago  County 

Vista.  Braun,  Charles  IfL.,  House,  790  Vale 
View  Dr. 

Santa  Clara  County 

Loa  Aitoa  Hills.  Lantaifiam  Hall,  12355 
Stonebrook  Or. 

DELAWARE 

Now  Castle  County 

Wilmingtoa  Braunsteii's  Building  (Market 
Street  MRA),  704-70  i  N.  Mariiet  St 

Wilmington.  East  Side  Brandywine  Historic 
District  Roughly  bounded  by  Sixteenth  St, 
Brandywine  Creek.  Twelfth  St.,  and  US  13 

Wilmington.  Main  Office  of  the  New  Castle 
Leather  Company,  ^eventh  and  Poplar  Sts. 

Wilmington.  Quaker  fill  Historic  District 
(Boundary  Increase^  Roughly  bounded  by 
Eighth  St..  Catawba  ft  Washington  Sts.. 
Sixth  k  Seventh  Su.,  and  WoUaston  St 

Wilmington.  WawasetJ'ark  Historic  District, 
Bounded  by  Greenhj  11.  Pennsylvania  and 
Woodlawn  Aves.,  ai  d  Seventh  St 


GEORGL\ 
Henry  County 

Hampton,  vicinity.  Griffin,  Smith,  House,  Off 
WynnDr.,NEofGA'20 

INDL\NA 

Brown  County 

Axsom  Branch  Archaeological  Site  (12  Br  12) 
Refuge  *7  Archaeological  Site  (12  Br  11) 

Grant  County 

Gas  City,  West  Ward  School  210  W.  North  A 
St 

LaGrange  County 

Howe,  Lima  Township  School,  Market  and 
Broad  Sts. 

Monroe  County 

Epsilon  11  Archaeological  Site  (12  MO  133) 
Kappa  V  Archaeological  Site  (12  MO  301) 

Posey  County 

Mt  Vernon,  Gonnennan,  William.  House,  521 
W.  Second  St 

KENTUCKY 

Ful  too  County 

Amburg  Mounds  Site  (15  FU 15) 

Meade  County 

Bradenburg,  Bradenburg  Commercial 
District,  Main  St 

Todd  County 

Hodden  Site  (15T01) 

MASSACHUSETTS 

Kfiddlesex  County 

Sherbom.  Assington  (Sherbom  MRA).  172 

Forest  St 
Sherbom.  Bullen — Stratton — Cozzen  House 

(Sherbom  MRA),  52  Brush  Hill  Rd. 
Sherbom.  Clark— Northrup  House  (Sherbom 

MRA).  93  Maple  St 
Sherbom.  Cleale,  Joseph,  House  (Sherbom 

MRA),  147  Western  Ave. 
Sherbom,  Dowse,  Rev.  Edmund,  House 

(Sherbom  MRA).  25  Farm  Rd. 
Sherbom,  Edward's  Plain — Dowse 's  Comer 

Historic  District  (Sherbom  MRA).  N.  Main 

St.  between  Eliot  and  Evert  Sts. 
Sherbom,  Fleming,  Thomas,  House  (Sherbdm 

MRA),  18  Maple  St 
Sherbom,  Goulding,  Eleazer,  House 

(Sherbom  MRA),  137  Western  Ave. 
Sherbom.  Holbrook,  Charles,  House 

(Sherbom  MRA),  137  Main  St 
Sherbom,  Leiand,  Deacon  William,  House 

(Sherbom  MRA),  27  Hollis  St 
Sherbom.  Lewis,  Charles  D,  House 

(Sherbom  MRA),  81  Hunting  Ln. 
Sherbom,  Morse,  Daniel,  111  House 

(Sherbom  MRA),  210  Farm  Rd. 
Sherbom,  Morse — Barber  House  (Sherbom 

MRA).  46  Forest  St. 
Sherbom.  Morse — Toy— Leiand— Hawes 

House  (Sherbom  MRA),  266  Western  Ave. 
Sherbom.  Sanger,  Asa,  House  (Sherbom 

MRA).  70  Washington  St 
Sherbom,  Sanger,  Richard  III  House 

(Sherbom  MRA),  60  Washington  St. 
Sherbom,  Sawin — Bullen — Bullard  House 

(Sherbom  MRA).  60  Brush  Hill  Rd. 


Sherbom,  Sewall—Ware  House  (Sherbom 

MRA),  100  S.  Main  St. 
Sherbom,  Sherbom  Center  Historic  District 

(Sherbom  MRA),  Roughly  bounded  by 

Sawin,  Washington,  N.  Main,  S.  Main,  and 

Farm  Sts. 
Sherbom,  Sudbury  Waste  Weir  A  (Sherbom 

MRA).  Kendall  Ave.,  Collidge  &  Speen  Sts. 
Sherixim,  Twitchell  Joseph,  House  (Sherbom 

MRA).  32  Pleasant  St. 
Sherbom,  Vaughn.  H.G..  House  (Sherbom 

MRA),  5  Sparhawk  Rd. 
Sherbom,  Ware's  Tavem  (Sherbom  MRA). 

113  S.  Main  St 
Sherbom,  Woodland  Farm — Leiand  House 

(Sherbom  MRA).  104  Woodland  St 

NORTH  CAROLINA 
Caswell  County 

Frogsboro  vicinity,  Griers  Presbyterian 
Church  and  Cemetary,  SR 1710 

Chatham  County 

Pitteboro  vicinity,  Baldwin's  Mill  SR  1520 

Guilford  County 

Greensboro.  Martin  Harden  Thomas  House, 

204  N.  Mendenhall  St 
Greensboro,  West  Market  Street  Methodist 

Episcopal  Church-South.  302  W.  Market  St 

Rowan  County 

Salisbury,  Mount  Zion  Baptist  Church,  413  N. 
Church  St 

OREGON 

Mulnomah  County 

Bonneville,  Bonneville  Dam  Historic  District, 
Columbia  River  between  Bradford  and 
Cascade  Islands  off  1-80  in  Multnomah 
County,  Oregon  to  WA 14  in  Skamania 
County,  Washington  (also  in  Skamania 
County,  WASHINGTON) 

PENNSYLVANIA 

Bucks  County 

Newtown,  Newtown  Historic  District 
(Boundry  Increase),  E  side  Sycamore  St 
from  Frost  Ln.  to  Saint  Andrew's  Catholic  ■ 
Church  and  to  adjoining  rear  properties 
facing  State  St 

TEXAS 

Gray  County 

Pampa,  Schneider  Hotel  120  S.  Russell 

UTAH 

Cache  County 

Logan,  Logan  Temple  Bam.  368  E.  200  North    • 

Weber  County 

Ogden,  Browning  Apartments.  2703 
Washington  Blvd. 

VIRGINL\ 

Lynchburg  (Independent  City) 
Allied  Arts  Building.  725  Ch}jich  St 

WASHINGTON 

Skamania  County 

North  Bonneville  vicinity,  Bonneville  Dam 
Historic  District,  Columbia  River  between 
Bradford  and  Cascade  Islands  off  1-80  in 
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Multnomah  County,  Oregon  to  WA 14  in 
Skamania  County,  Washington  (also  in 
Multonomah  County,  OREGON) 
The  15-day  commenting  period  for  the 
following  properties  are  to  be  waived  in 
order  to  assist  the  buildings  preservation 
through  an  easement  donation  in  1985. 

COLORADO 

Denver  County 

Denver,  Spratlen-Anderson  Wholesale 
Grocery  Company — Davis  Brothers 
Warehouse,  1450  Wynkoop  St. 

Pueblo  County 

Pueblo,  Woodcraft  Sanatorium,  1300  W.  - 
Abriendo  Ave. 

[FR  Doc.  85-28804  Filed  12-2-85;  8:45  am] 

BILLMM  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  30745] 

Union  Pacific  Railroad  Co.;  Trackage 
Rigtits  Exemption;  Burlington  Northern 
Railroad  Co. 

The  Union  Pacific  Railroad  Company 
(UP)  has  entered  into  an  agreement  for 
trackage  rights  over  Burlington  Northern 
Railroad  Company  (BN)  trackage  in  the 
State  of  Washington  as  follows:  (1)  On 
BN's  10th  Subdivision,  bridge  trackage 
rights  between  Blakeslee  Junction 
(milepost  2.2)  and  Elma  (milepost  48.7); 
and,  (2)  On  BN's  11th  Subdivision, 
bridge  trackage  rights  between  and 
including  Elma  (milepost  0.0)  and 
Shelton  (milepost  25.1),  including 
trackage  rights  to  serve  Simpson  Timber 
Company  at  Shelton;  and  trackage  rights 
between  McCleary  Junction  (milepost 
7.5]  and  McCleary  (0.7  mile  east  of 
McCleary  Junction)' to  serve  Simpson 
Timber  Company. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  November  26, 1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 

James  H:  Bayne, 

Secretary. 

[FR  Doc.  85-28679  Filed  12-2-85;  8:45  am] 

BtLUNG  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-16,180] 

Bata  Shoe  Co.,  Elklns,  WV;  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  29. 1985  in  response  to  a 
worker  petition  received  on  July  30, 
1985,  which  was  filed  by  three  workers 
on  behalf  of  workers  at  Bata  Shoe 
Company,  Incorporated,  Elkins,  West 
Virginia. 

A  certification  for  trade  adjustment 
assistance  was  issued  in  an  earlier 
petition  rrA-W-13,782)  on  May  20, 1983 
with  an  impact  date  of  March  12, 1982 
and  an  expiration  date  of  May  20, 1985 
covering  all  the  workers  at  the  Bata 
Shoe  Company,  Incorporated,  Elkins, 
West  Virginia  plant.  The  Bata  Shoe 
plant,  Elkins,  West  Virginia  closed  on 
July  12, 1984  and  no  workers  were 
employed  after  that  date.  Any  workers 
applying  for  trade  adjustment  assistance 
under  this  petition  (TA-W-16,180)  are 
covered  under  the  certification  issued  on 
May  20, 1983  for  the  earlier  petition 
(TA-W-13,782).  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  25th  day  of 
November  1985. 
Marvin  M.  Fooks, 

Director,.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  85-28660  Filed  12-2-65;  8:45  am] 

BILUNG  COOE  4610-3IHi 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibihty  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  18, 1985-November  22, 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 


proportion  of  theworkers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and* 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinatioiu 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-16,169;  Brett  Hams  Corporation, 
Hazleton,  PA 

Affirmative  Determinations 

TA-W-16,224;  ITT  Telecom  Products 
Corp.,  Milan,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  24. 1984. 

TA-W-16,168;  Amax  Nickel,  Inc.. 
Braithewaite,  LA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  27. 1984. 

TA-W-16,196:  Outboard  Marine  Corp., 
OMC  Galesburg  Plant,  Galesburg, 
IL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  29, 1984  and  before  February  1. 
1985. 

TA-W-16,221;  Ball  Corporation, 
Electronic  Systems  Div.,  Blaine 
Plant,  Circle  Pines,  MN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  16. 1984. 

TA-W-16,234;  Milton  Shoe 

Manufacturing,  Inc.,  Milton,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1, 1984. 

TA-W-16,234A;  MSM  Corp.,  Hemdon. 
PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1. 1984. 
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I  hereby  certify  that  the  aforementioned 


determinations  were 


Mued  during  the  period 


November  la  19e5-I^vemb«r  22. 1985. 
Copies  of  these  deter  ninations  are  available 
for  inspection  in  Rooi  a  6434,  U.S.  Department 


NEGJ^TWC  DETEBMINATIOH  ISSUED  NOVEMBER  18-22.  1 985.— LABOR/SECY— WORKER  ADJUSTMENT  ASSISTANCE 

StwMNo. 


PUbL 


(FR  Doc.  85-28661  FiMd  12-Z-85:  8:45  am] 

MLUNQ  COM  4t10-M-M 


Federal-State  Unei^ployment 
Compensation 
Under  ttM  Federal 
Act  for  1985 


of  Labor.  601  D  Street  NW..  Washington.  DC 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the  above 
address. 


Dated:  November  28. 1985. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


45  FR 


TA-W-Na 


TA-W-16,169 

rhJM-MJ22* 
TA-W-ie.16S 
TA-W-16.196 
TA-W-1S.221 
TA-W-16.234 
TA-W-18.234A 


Owcription— Conipany  and  Stat* 


ni.il   t^^^ttm   (^        II        M  '  '        '     ■  nK 

vwn  namt  (xirporaoon.  Maywwnn,  rA 


ITT  Talaenn  Pieduda  Cofpi.  Mian,  TN 

Ainax  NidMl,  Inc.,  BraMMwaMa,  LA 

(Mboanl  Maina  Coipi.  OMC  Oalaaburg.  Plant  Galeaburg.  tL 

Bal  Coqxsaltan  BacMnic  Oyatami  tJlv..  Biaina  Plant.  Cirela 

MMon  Shea  Mmitacturing,  kic  Milton.  PA 

MSM  Cofpu,  Hwndon.  PA 


FR 

OocumaM 

No. 


Pro  jramji 


Certtfications 
Jnentptoyment  Tax 


On  October  31, 1^,  the  Secretary  of 
Labw  signed  the  ai^ual  certifications 


under  the  Federal 
Act,  26  U.S.C.  3301 
enabling  employi 
contributions  to  St 
funds  to  obtain  ce 


lemployment  Tax 
bt  seq.,  thereby 
I  who  make 
te  unemployment 

credits  for  their 


liability  for  the  Federal  unemployment 
tax.  By  letter  of  the  bame  date  the 
certifications  were  transmitted  to  the 
Secretary  of  the  Trt  asury.  The  letter  and 
the  certifications  ar » printed  below. 

Dated:  October  31. 1 985. 
RobOTts  T.  Jones. 

Acting  Deputy  Assista  nt  Secretary  of  Labor. 
October  31, 1985. 

The  Honorable  ]ames  \.  Baker  III, 
Secretary  of  the  Treoi  ury. 
Washington,  DC  20221 : 

Dear  )im:  Transmitti  d  herewith  are  an 
original  and  one  copy  of  the  certifications  of 
the  States  and  their  uiieniployment 
compensation  laws  fof  the  12-montfa  period 
ending  October  31, 1905.  One  is  required  with 
respect  to  normal  Federal  unemployment  tax 
credit  by  section  3304  of  the  Internal  Revenue 
Code  of  1954.  and  the  ether  is  required  with 
respect  to  additional  tix  credit  by  Section 
3303  of  the  Code. 


Very  truly  yours, 
William  E.  Brock. 

UNITED  STATES  DEPARTMENT  OF 
LABOK.  OFnCE  OF  THE  SECRETARY, 
WASHINGTON.  DC 

Certification  of  States  to  the  Secretary  of 
Treasuiy.  Punuant  to  Section  3304  of  the 
Internal  Revenue  Code  of  1854 

In  accordance  with  the  provisions  of 
section  3304(c)  of  the  Internal  Revenue  Code 
of  1954  (28  U.S.C  3304(c)).  I  hereby  certify  the 
following  named  States  to  the  Secretary  of 
the  Treasury  for  the  12-roonth  period  ending 
on  October  31, 1985,  in  regard  to  the 
unemployment  compensation  laws  of  those 
States  which  heretofore  have  been  approved 
under  the  Federal  Unemployment  Tax  Act: 


The  certification  p 
lists  all  53  jurisdiction 
pursuant  to  Section  3 
because  the  unemplo 
law  of  this  jurisdictioii 


experience  rating  pro\  isions  and  permits  no 
reduced  rates  of  contr  bufions. 


uant  to  section  3304 
The  certification 
omits  Puerto  Rico 
lent  compensation 
contains  no 


Alabama 

Nebraska 

Alaska 

Nevada 

Arizona 

New  Hampshire 

Arkanias 

New  lersey 

California 

New  Mexico 

Colorado 

New  York 

Connecticut 

North  Carolina 

Delaware 

North  Dakota 

District  of  Columbia 

Ohio 

Florida 

Oklahoma 

Georgia 

Oregon 

HawaU 

Pennsylavania 

Idaho 

Puerto  Rico 

Ulinoia 

Rhode  Island 

Indiana 

South  Carolina 

Iowa 

South  Dakota 

Kansas 

Tennessee 

Kentucky 

Texas 

Louisiana 

Utah 

Maine 

Maryland 

VirgiDia 

Massachusetts 

Virgin  Islands 

Michigan 

Washington 

Minnesota 

West  Viiginia 

Mississippi 

Wisconsin 

Missouri 

Wyoming 

Montana 

Signed  at  Washington,  DC,  on  October  31. 
1984. 

Bill  Brock. 

Secretary  of  Labor. 

UNITED  STATES  DEPARTMENT  OF 
LABOR,  OFnCE  OF  THE  SECRETARY, 
WASHINGTON.  DC 

Certificatioii  of  State  Unemptoyment 
CanpansatioB  Laws  to  the  Secralaiy  of  the 
Treasury  Pursuant  to  Section  3309  (b)<l)  of 
the  Internal  Revenue  Code  of  1954 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  section  3303(b]  of  die 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3303(b)(1),  I  hereby  certify  the  unemployment 
compensation  laws  of  the  following  named 
States,  which  heretofore  have  been  certified 
pursuant  to  paragraph  (3)  of  section  3303(b) 
of  the  Code,  to  the  Secretary  of  the  Treasury 
for  the  12-month  period  ending  on  October  31, 
1985. 


Alabama 

Montana 

Alaska 

Nebraska 

Arizona 

Nevada 

Arkansas 

New  Hampshire 

California 

New  Jersey 

Colorado 

New  Mexico 

Connecticut 

New  York 

Delaware 

North  Carolina 

District  of  Columbia 

North  Dakota 

Florida 

Ohio 

Georgia 

Oklahoma 

Hawaii 

Oregon 

Idaho 

Pennsylavania 

Illinois 

Rhode  Island 

Indiana 

South  Carolina 

Iowa 

South  Dakota 

Kansas 

Tennessee 

Kentucky 

Texas 

Louisiana 

Utah 

Maine 

Vermont 

Maryland 

Viiginia 

Massachusetts 

Virgin  Islands 

Michigan 

Washington 

Minnesota 

West  Viiginia 

Mississippi 

Wisconsin 

Missouri 

Wyoming 

This  certification  is  for  the  maximimi 
normal  credit  allowable  under  section  3302(a) 
of  the  Code. 


BEST  COPY  AVAILABLE 


This  certification  is  for  the  ma-Kimiim 
additional  credit  allowable  imder  section 
3302(b)  of  the  Code. 
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Signed  at  Washington.  DC.  on  October  31. 
1985. 

Bill  Brock. 

Secretary  of  Labor. 

(FR  Doc.  85-28664  Filed  12-2-85;  8:45  am] 

WLLINO  CODE  4S10-aO-H 


Investigations  Regarding 
CertificatiQns  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance; 
Atlantic  Dress  Manufacturing  Co.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  December  13, 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  13, 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601  D  Street  NW.,  Washington. 
DC  20213. 

Signed  al  Washington,  DC.  this  25th  day  of 
November  1985. 

Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 

Assistance. 


Appendix 


Petftionar  (Unton/tnorkws  or  fomMr  nnorkera  oi— 


Atlantic  Oan  Manutecturing  Co..  Inc.  (wkre) . 
Amarican  Manufaduring  Ca.  Inc.  (nmtiais).-. 
B.R.W.  Industriat.  Ina  (ACTWU) 


(The)  E.W.  Ferry  Scraw  ProducU,  Inc.  (Independent  Wortc- 

ars  Aaaoc.). 

Ekco  Housannrea,  Ina  (USWA) 

Handy  &  Hannan  Electronic  Material  Corp.  (lUTDM) 

J.L  Oark  Manufacturing  Co.  (USWA) „ _ 

Otoi  Corp.,  Ecuata  Paper  ft  Film  Group  (uroriiera) „„ 

Pocono  Foundry.  Int  (MoUars  Union) _.. 

Roteloom,  Inc.,  Rehitiahment  Oiv.  (Communications  Wkn 

of  America). 

Trana/QrcuHs,  \nc  (company)..- 

A.C.  La«irar)ce  Leather  Co..  Inc.  (tvorkers) 

Andenon  Shake  and  Shingle  (woritera) 

Cooper  Tire  and  Rubber  Co.  (URW) 

Coemoe  Footwear  Corp.  (woritars) _ 

El  Paao  MacNna  A  Steal  Work*,  Inc.  (woritars) 

Harriaon  Sportwaw  Co..  Inc.  (ILGWU) .._ „ 

Jackaon  Sportoaaf.  Inc.  PLGWU) _ „. 

Jamie  Toga.  Inc.  (ILGVyU) 

Paacoe  BuiMing  Syalema  (Teamater) _ „ 

Santa  Ctaua.  Ind.  ttmktn) „_ 


Schwart2  Sportanvear  Co _ „ 

EWer  Manufacturing  Co.  (ACTWU) 

General  Tire  &  Rubber  Co.  (URW) _ 

Indiana  General  Oiv.,  Titan  Corporatnn  (workers).. 

Kenwal  Steei  Co.  (woikars) ,^„ _.... 

Mayfair  of  Massachusettts,  Inc.  (con^iany) 

Mayfair  Mills.  Inc.  (CompaiV) - 

Nike,  Inc.  (workers) 

Olsten  Temporary  Services  (workers) 

Orangeburg  Q«manl  Co.  (ILGWU) 

Parker+lannlfln  (Teamsters) 

TRW-Reda  Pump  Co.  (lUOE) 

West  Company  (Amer.  Flint  Glass) _ 

Allegro  Shoe  Corp.  (Boot  A  Shoe) „ _ 

Antmwl  (ILGWU) 

Elkom  Metals  Co.  (OCAW) 


Hdly-Vent  (ILGWU) 

Honeywell,  Inc.,  Prooeaa  Control  Oiv.  (lUE) . 

Lafarge  CMckm  Akjminatc,  Inc.  (workers) .... 

Markay  Sportswear,  Inc.  (ILGWU) 

Misty  Manufacturing  Co  (ILQWU)..„ 

NAE.  Company  (wortiars).. 


Sea  Gams  Baachwaar  Inc.  (ILGWU).. 


Location 


NJ„ 

Honesdale,  PA 

Bangor,  ME 


Brookpari(.  OH.. 


Canton.  OH 

Montvale,  NJ 

HevredaGrace,  MO.. 

Pisgah  Forest,  r« 

Stroudsburg,  PA 

Cortand,  NY .„ 

Falls  Church,  VA.,_ 

So.  Paris,  ME 

CathlameL  WA 

Texartiana,  AR „ 

Broadway,  NY 

El  Paso,  TX 

Boston,  MA 

Worcaater.  MA 

Broadway,  NY 

Wathena.  KS. „_. 

Waterioo,  lA 


Boston,  MA„ 
Dexter,  MO.. 

Waco,  TX 

Keasby.  NJ 

Txnnsburg,  OH _... 

Indiana  Orctiard,  MA . 

New  York,  NY 

Saco,  ME _. 

Akron,  OH 

Orangetxjrg,  SC 

Saddlebrook.  NJ 

Bartlesvine,  OK _.... 

No.  Bergen,  NJ 

Little  Fans,  NY 

Portage,  PA 

M»ietta.OH 


Gallitzin.  PA 

Ft  Washington.  PA.. 


Chesapeake,  VA . 

Long  Island  City,  NY.. 

Baltimore,  MO 

Lynn,  MA 

Long  Island  City,  NY... 


Dale 
received 


11/16/85 
11/18/B5 
11/18/85 

11/18/85 

11/18/85 
10/31/85 
11/18/85 
11/18/85 
11/18/85 
11/18/86 

11/18/85 

11/14/85 

10/28/85 

11/15/85 

11/12/85 

11/13/85 

11/7/85 

11/7/85 

10/4/85 

11/13/85 

11/18/85 

11/7/85 
11/19/85 
11/15/85 
10/31/85 
11/14/85 
11/12/85 
11/12/85 
11/14/85 
11/13/85 
10/15/85 
10/31/85 
11/15/85 
11/14/85 
11/18/85 
11/18/85 
10/30/85 

11/18/85 
11/18/85 

11/19/85 
11/20/85 
11/15/85 
11/18/85 
11/15/85 


Data  of 


11/1/85 

11/12/85 

11/8/85 

11/14/85 

11/15/85 
10/21/85 
11/15/65 
11/13/85 
11/14/65 
11/13/86 

11/13/85 
11/6/85 
10/21/85 
11/11/85 
11/6/85 
11/8/85 
11/5/66 
11/5/85 
10/1/85 
11/6/65 
11/6/85 

11/5/85 

11/15/65 

11/12/85 

10/18/85 

11/13/65 

11/5/65 

11/5/85 

11/6/65 

11/12/65 

10/10/85 

10/21/85 

11/11/85 

11/4/85 

11/12/85 

10/2S/85 

10/25/85 

10/29/85 
11/14/65 

11/14/85 

11/8/85 

10/W/85 

11/15/85 

11/6/65 


PetitkxiNo. 


TA-W-16,6S0.. 
TA-W-16.651 .. 
TA-W-16,652.. 

TA-W-16,653.. 

TA-W-16,654.. 
TA-W-16,655.. 
TA-W-16,65e.. 
TA-W- 16,657.. 
TA-W-16,658.. 
TA-W-16,658.. 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 

TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 

TA-W- 
TA-W- 

TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W^ 


-16,660.. 
-16,661 .. 
-16,662.. 
-16,663.. 
-16,664.. 
-16,665.. 
-16,666.. 
•16.667.. 
16.668.. 
-16,669.. 
-16,670.. 

-16,671.. 
■16,672.. 
•16,673.. 
16.674.. 
•16,675.. 
16,676.. 
16,677.. 
16,678.. 
16,679.. 
16.680.. 
16,681 .. 
16,662... 
16,683... 
16.684... 
16,665... 
16,686... 

16,687... 
16,686.. 


16,689.. 
16.690.. 
16.691 .. 
16,692.. 
16.683.. 


Artklea  produoad 


Contractor  aawino  ladtaa  aldrta. 

Natural  and  aynthadc  Iber  rope  and  twine. 

Automotive  upfKilstery  fabrks  and  fabric  tor  apparel  (tie 

finieh). 
Bolts  and  acraws. 

CuBery  and  other  Mtehen  manHi. 

Electronic  components. 

Battery  cyknders  tnS  decorative  canMata. 

CaHophaneand  rs-inloroad  celtophana. 

Cast  iron  caslirigs. 

Rapav  and  tnarket  talephonea. 

Printed  circuit  boards. 

Side  leather  tor  ahoaa. 

Ceder  sfiekee  arxl  shingtos. 

Passenger  and  truck  tkaa  (bias  8  radW). 

LadMs  sfxiaa  and  boots. 

Steel  fabrication. 

Contractor  of  ladMa  aUrts  tor  Schwartz  Sportawaar.     . 

Ladies  skirts  tor  Sctiwsrtz  Sportswear. 

Knitted  tee  sliirls. 

Steel-metal  buiding-labricalion. 

Buy  ovenproof  glasiware  and  tfien  decorale  and  repack- 

•»• 
Woman  sportswear. 

Jeans    baste  and  dreaa,  t>oys  and  girls. 
Bias-ply  passenger,  kuck  and  farm  Urae. 
Electronic  components. 
Store  end  slit  steel  coils. 
Girts  and  boys  poto  ahirta. 
Girls  and  boys  poto  shirts    showroom. 
Sports  footwear  men  arvl  woman 
Temp,  iobs  service— light  industrial  and  aecretartal. 
Work  uniforms. 

Hydrauicand  pneumatk:  cylndara. 
Iiilotor  heads,  pump  tieads.  ^ 

Pharmaceutical  gissswara. 
Womens  shoes  and  boots. 
Mfg  dresses — ladiee. 
Electrolytte  chromkm,  manganaee,  standard  mangartesa. 

aHica  manganese. 
Contractor  ladies  drossea 
Many  types  of  systems    instruments.  oorMols  i 

devices). 
Calctom  akjmlnata  oamant 
Womens  Mfmnvear  and  sport  toQS. 


Sern  conductor  etoctronic  oomponanla. 
Woman  veimwear  and  sport  toga. 


[FR  Doc.  85-28662  Filed  12-2-85;  8:45  am] 
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Act;  Migrant 
Progams 


Job  Training 
and  S«aaanai  Fi 

agency:  Employmen  t  and  Training 
Administration,  Lab^r. 


action:  Notice  of  intention 
potential  grantee  sel  action 
request  for  comment  u 


to  review  the 
procedures; 


summary:  The  Empl  tyment  and 
Training  Administra  ion  (ETA)  is 
announcing  its  intention  to  review  the 
selection  procedures  for  selecting 
potential  grantees  for  Job  Training 
Partnership  Act  QTPk)  section  402 
Migrant  and  Seasonal  Farmworker 
programs.  On  May  27, 1983  and  October 
19, 1984.  ETA  published  in  the  Federal 
Register  Solicitations  for  Grant  Awards 
(SGA)  for  programs  lor  Migrant  and 
Seasonal  Farmworkars  for  Transition 
Year/Program  Year  1984  and  Program 
Years  1985-1986  respectively.  Pursuant 
to  those  SGAs,  potential  grantees  for 
JTPA  section  402  pro  ^ams  were 
selected.  Current  gra  itees  selected  for 
Program  Year  1985  will  not  have  to 
compete  for  selection  for  PY 1986  if  the 
responsibility  conditions  at  20  CFR 
633.204  are  met.  an  a  ;ceptable  training 
plan  is  submitted,  an  i  funds  are 
available. 

DATE:  Written  commi  mts  on  this  Notice 
are  invited  from  the  ]  tublic.  Written 
comments  must  be  n  ceived  on  or  before 
February  3, 1986. 

AOONESS:  Written  comments  should  be 
submitted  to:  Paul  A.  Mayrand.  Director, 
Office  of  Special  Tar  jeted  Programs, 
ETA,  U.S.  Departme4t  of  Labor,  Room 
6122.  Patrick  Henry  $uilding,  601  D 
Street  NW..  Washington  DC  20213. 

FOR  FURTHER  INFORN^^TION  CONTACT. 

Charles  C.  Kane,  Chief,  Division  of 
Seasonal  Farmworkar  Programs. 
Telephone:  (202)  376- 1228. 
8UPFIEMENTARY  MFC  RMATKM:  Section 
402(c)(1)  of  the  JTPA  requires  the 
Secretary  to  use  proc  edures  consistent 
with  standard  compe  titive  Government 
procurement  policies  when  awarding 
JTPA  section  402  grai  its.  Section  402(d) 
of  the  JTPA  requires  he  Secretary  to 
consult  with  State  an  d  local  officials  in 
administering  JTPA  t  ection  3402 
programs.  This  requii  ement  is  generally 
met  through  compliai  ice  with  Executive 
Order  12372,  Intergo^  emmental  Review 
of  Federal  Programs. 

The  next  cycle  for  TPA  section  402 
selections  will  cover  TPA  Program 
Years  1987  and  1988  July  1, 1987  through 
June  30, 1989).  Follov  ing  the  selections 
of  JTPA  section  402  g  rantees  for 
Program  Years  1985  i  nd  1986  funding 
cycles,  ETA  received  some  complaints 
which  indicated  that  be  Governors 


should  be  more  involved  in  the 
decisionmaking  process  and  that  local 
organizations  should  receive  some  form 
of  preference  in  the  selection  of  JTPA 
section  402  grantees  for  their  States.  To 
insure  that  all  valid  interests  in  the  JTPA 
Section  402  selection  process  are 
considered.  ETA  proposes  to  consider 
the  options  listed  below  in  its  review  of 
the  selection  procedures.  After  its 
review  of  conunents  received  pursuant 
to  this  Interim  Notice.  ETA  will  publish 
a  Final  Notice  announcing  what 
changes,  if  any.  will  be  pursued. 

Option  I 

Assign  five  (5)  extra  rating  points  to 
the  application  recommended  by  the 
Governor  for  the  JTPA  section  402 
program  for  his  or  her  State. 

Option  II 

Restructure  the  rating  factors  along 
the  lines  of  the  review  standards  at  20 
CFR  633.203  and  redistribute  Uie  rating 
points  to  allow  more  points  for 
"familiarity  with  the  area  to  be  served" 
and  'linkages  and  coordination."  The 
proposed  rating  criteria  are  as  follows: 

A.  An  understanding  of  the  problems 
of  migrants  and  seasonal  farmworkers. 
(Range  0  to  20  points) 

B.  A  familiarity  with  the  area  to  be 
served.  (Range  0  to  30  points) 

C.  A  previously  demonstrated 
capability  to  administer  effectively  a 
diversified  employability  development 
program  for  migrant  and  seasonal 
farmworkers.  (Range  0  to  25  points) 

D.  General  administrative  and 
financial  management  capability. 
(Range  0  to  25  points) 

E.  Prior  performance  with  respect  to 
financial  management,  audit  and 
program  outcomes  (covered  under  the 
Responsibility  Review  or  preaward 
survey). 

Option  in 

Strengthen  the  implementation  of 
Executive  Order  12372.  Specify  in  each 
futiu«  SGA  the  timeframe  for  (1) 
comments  from  the  State.  Single  Point  of 
Contact  or  others,  (2)  responses  from  the 
applicant  regarding  those  comments, 
and  (3)  the  Department's  actions 
regarding  the  comments  and  response. 

Option  IV 

Give  additional  rating  points  to  in- 
State  applicants. 

Option  V 

■  Limit  area  of  competition  to  in-State 
applicants. 

Option  VI 

Give  preference  to  in-State  applicants 


if  they  pass  the  Responsibility  Review 
(current  grantees)  and  if  they  obtain  a 
minimum  passing  score  in  the 
competition. 

Option  VII 

Award  additional  rating  points  in  the 
competition  for  an  applicant's  proposed 
leveraging  or  matching  %vith  non-Federal 
funds. 

Signed  at  Washington.  DC,  this  28th  day  of 
November  1985. 

Paul  A.  Mayrand. 

Director,  Office  of  Special  Targeted 
Programs. 

[PR  Doc.  85-28663  Piled  12-2-85;  8:45  am] 
MLLMQ  CODE  4S10-30-M 


Min«  Safety  and  Health  Administration 

[Docket  No.  M-S5-171-C} 

Beatrice  Pocahontas  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Beatrice  Pocahontas  Company.  P.O. 
11430.  Lexington,  Kentucky  40575  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75-1700  (oil  and  gas  wells)  to 
its  Beatrice  mine  (I.D.  No.  44-00238) 
located  in  Buchanan  Counfy.  Virginia. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds. 

2.  As  an  alternate  method,  petitioner 
proposes  to  mine  through  a  plugged  and 
abandoned  gas  well  which  penetrates 
the  Pochontas  No.  3  Seam  and  2nd 
Development  6th  South  in  the  mine. 

3.  In  support  of  this  request  petitioner 
states  that  the  well  was  plugged  and 
abandoned  more  than  twenty-seven 
years  ago.  The  well  was  dry  at  the  time 
it  was  plugged  and  abandoned.  The 
surface  elevation  at  the  gas  well  is 
1472.9  feet  and  was  drilled  to  a  depth  of 
4802  feet.  The  bottom  seam  elevation  of 
the  Pocahontas  No.  3  Seam  is 
approximately  20  feet  with  a  seam 
height  of  approximately  54  inches.  The 
Commonwealth  of  Virginia  has  given 
permission  for  the  mining  through  the 
well  in  question. 

4.  Petitioner  states  that  since  the  well 
has  been  plugged,  mining  through  the 
area  in  question  while  following  the 
existing  mine  plan  and  regulations  is  an 
altemati\'e  method  of  achieving  the 
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result  of  the  standard  diat  will  at  all 
times  guarantee  no  less  than  the  same 
measure  of  protection  afforded  by  the 
standard. 

Request  for  Commeiits 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2. 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  25, 1985. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  85-28651  Filed  12-2-85:  8:45  am] 

BIUJNO  CODE  4510-43-M 


[Docket  No.  M-a5-136-C] 

Consol  Pennsylvania  Coal  Co.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Consol  Pennsylvania  Coal  Company, 
1800  Washington  Road.  I^ittsburgh. 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires,  trolley 
feeders  wires,  high-voltage  cables  and 
transformers)  to  its  Bailey  Mine  (I.D.  No. 
36-07230)  located  in  Greene  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  trolley  wires  and 
trolley  feeder  wires,  high-voltage  cables 
and  transformers  not  be  located  inby  the 
last  open  crosscut  and  be  kept  at  least 
150  feet  from  pillar  worlcings. 

2.  Petitioner  states  that  the  longwall 
mining  systems  will  be  750  feet  wide 
and  have  a  total  of  1,850  connected 
horsepower  at  the  face.  In  order  to 
supply  power  to  such  a  mining  system 
from  a  power  system  limited  to  1,000 
volts,  the  following  problems  arise: 

(a)  There  is  a  very  small  safety  factor 
to  account  for  normal  in-mine  wear  of 
the  circuit  breaker; 

(b)  The  ampacity  requirements  at 
1,000  volts  are  such  that  very  large  and 
heavy  cables  must  be  used.  Accident 
information  indicates  that  a  large 
number  of  electrical-related  injuries  are 
strains  and  sprains  incurred  during 
heavy  cable  handling;  and 


(c)  The  poor  voltage  regulation     ' 
associated  with  high  horsepower  1.000 
volts  face  conveyor  system  causes 
overheating  problems  with  the  fluid 
couplers,  wbdch  could  expose  miners  to 
bums  from  hot  transmission  fluid. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  high-voltage  (4,160 
volts)  cables  to  supply  power  to 
permissible  longwall  face  equipment  in 
or  inby  die  last  open  crosscut  with 
specific  equipment  and  conditions  as 
outlined  in  the  petition. 

4,  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

I^rsons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  26, 1985. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28652  Filed  12-2-85;  8:45  am] 

BILUNQ  CODE  4S10-t3-« 

(Docket  No.  M-65-141-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Jenkinjones  No.  4  Mine  (I.D.  No. 
46-04533)  located  in  McDowell  County, 
West  Virginia.  The  petition  is  filed 
under  Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  air  courses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  The  conditions  in  the  return  air 
course  in  Laurel  Mains  have 
deteriorated,  resulting  in  adverse  roof 
conditions  which  have  made  these 
return  air  courses  hazardous  to  travel 
and  examine.  Rehabilitation  of  the 
affected  area  would  expose  miners  to 
hazardous  working  conuditions. 


3.  As  an  alternate  method,  petitioner 
proposes  to  establish  one  check  point  in 
the  Laurel  Mains  where  certified 
persons  will  take  air  and  gas 
measurements  when  making  weekly 
examinations  of  tlie  affected  return  air 
course.  The  results  of  these 
measurements  will  be  recorded  as 
required  by  the  standard. 

4.  Petitioner  states  that  Ae  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 

furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  liealth 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmariced  or 
received  in  that  office  on  or  before 
January  2. 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  28, 1985. 
Patricia  W.  Sihrey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28653  Filed  12-2-85;  &4S  am] 
SaUNQ  CODE  4S10-«$-M 


[Docket  No.  l*-«5-176-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Dilworth  Mine  (I.D.  No. 
38-04281)  located  in  Greene  County, 
Pennsylvania.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  die 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds  or  any 
underground  area  of  a  coal  mine. 

2.  The  oil  and  gas  wells  in  the 
Dilworth  Mine  were  drilled  between 
1890  and  1955  when  no  standards  for 
drilling  and  plugging  existed,  and  many 
wells  were  abandoned. 

3.  As  an  alternate  method,  petitioners 
proposes  to  seal  the  I^ttsburgh  Coal 
Seam  from  the  surrounding  strat  at  the 
affected  wells  using  a  technique 
specified  in  the  petition  developed  by 
the  U.S.  Bureau  of  Mines  and  the  Enei^gy 
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be  completely 
inhibit  gas  flow, 
walls,  and  densify  the 


2» 


gas  wells  to  the 

feet  of  expanding 
}eIow  the  base  of  the 
( oalbed,  Hlling  the 
A  permanent 
would  mark  the 


Research  and  Development 
Administration,  as  follows: 

a.  Boreholes  wi  luld  be  cleaned  to  the 
original  depth  or  far  enough  to  allow  200 
feet  of  expanding  cement  below  the 
base  of  the  lowest  mineable  coalbed. 
Borehole  casing  would  be  removed 
where  possible  os  if  casing  remains  it 
would  be  treated  Iwith  expanding 
cement  slurry. 

b.  If  the  cleanea-out  borehole 
producers  gas,  a  i  mechanical  bridge  plug 
or  a  substantial  b  oish  plug  would  be  set 
in  the  borehole.  P  ugs  would  also  be 
used  to  isolate  an  ^  hydrocarbon 
producing  stratun  i  within  200  feet  of  the 
base. 

c.  The  wellbore  would 
filled  with  a  gel  t( 
support  borehole 
expanding  cemen : 

d.  To  plug  oil  01 
surface,  at  least 
cement  would  be 
lowest  mineable 
borehole  to  the  siiface 
magnetic  monumt  nt 
borehole. 

e.  To  phig  oil  or  gas  wells  using  the 
vent  pipe  methods,  a  4V4  inch  vent  pipe 
would  be  run  intojthe  wellbore  100  feet 
below  the  lowest  mineable  coalbed.  A 
cement  plug  would  be  set  in  the 
wellbore  for  a  minimum  of  200  feet 
below  the  coalbeq  base  and  100  feet 
above  the  top  of  the  coalbed.  Fluid 
would  be  evacuated  and  the  top  of  the 
vent  pipe  would  bje  covered. 

f.  When  plugging  oil  or  gas  wells  for 
subsequent  use  aadegasiHcation 
boreholes,  a  cement  plug  would  be  set  in 
the  wellbore  200  f^et  below  the  lowest 
mineable  coalbedjwith  the  top  extending 
above  the  top  of  tie  coalbed.  the 
distance  dependei  it  on  the  average  roof 
strata  breaking  he  ight.  Degasification 
casing  would  be  u  Bed  for  methane 
drainage  and  would  be  fitted  with  an 
equipped  wellheai  I. 

4.  Petitioner  sta  es  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  a%cted 
as  that  afforded  bV  the  standard. 

Request  for  Comnents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  b«  filed  with  the  Office 
of  Standards,  Regtilations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Rbom  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  b^  postmarked  or 
received  in  that  office  on  or  before 
January  2, 1988.  Copies  of  the  petition 
are  available  for  ii  ispection  at  that 
address. 


Dated:  November  25, 1985. 
Patrida  W.  Silvay. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc  85-28654  Filed  12-2-85;  8:45  am] 

BtLUNQ  COOC  4610-4S-II 

[Docket  Na  II-85-164-C) 

Garden  Creek  Pocahontas  Co.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Garden  Creek  Pocahontas  Company, 
P.O.  Box  11430,  Lexington.  Kentucky 
40575  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions)  - 
to  its  VP-6  Mine  (I.D.  No.  44-04517) 
located  in  Buchanan  County,  Virginia. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  weekly  examinations 
for  hazardous  conditions  be  made  in  the 
return  of  each  split  of  air  where  it  enters 
the  main  return,  in  the  main  return,  and 
in  at  least  one  entry  of  each  intake  and 
return  air  course  in  its  entirety. 

2.  Petitioner  states  that  the  roof  has 
deteriorated,  exposing  persons  making 
the  examinations  to  unnecessary 
hazards. 

3.  As  an  alternate  method,  petitioner 
proposes  to  have  a  certified  person 
make  the  weekly  examinations  at  the 
tail  of  the  longwall  unit  and  at  the  mouth 
of  the  longwall  tail  entries  at  Spad  No. 
1323  in  lieu  of  the  area  where  the  roof 
has  deteriorated. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  25. 1985. 
Patrida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28655  Filed  12-2-85;  &-45  am] 

MLUNG  COM  4S1«-«I>M 


[Docket  Na  M-85-135-C] 

Gateway  Coal  Co;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standards 

Gateway  Coal  Company,  1200  First 
Security  Plaza,  Lexington,  Kentucky 
40507  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment, 
maintenance)  to  its  Gateway  Mine  (I.D. 
No.  36-00906)  located  in  Greene  Counfy, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-moimted  battery  receptacles 
on  permissible,  mobile,  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  metal  retainer  device 
which  would  be  bolted  to  the  battery 
receptacle.  The  plug  would  be  secured 
by  a  hand-operated,  spring-loaded  pin 
which  would  be  attached  to  the  retainer 
device,  in  lieu  of  padlocks  to  secure 
battery  plugs  to  machine-mounted 
battery  receptacles  on  permissible, 
mobile,  battery-powered  machines. 

3.  Petitioner  states  that  the  metal 
retainer  will  be  easier  to  maintain  than 
padlocks  because  there  are  no  keys  to 
be  lost  and  it  will  stay  in  place  and  be 
more  accessible. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safefy  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  26, 1985. 

Patrida  W.  SUvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28656  Filed  12-2-85:  8:45  am| 
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[Dociwt  No.  U-85-16»-Cl 

TraH  Mountain  Coal  .Co.;  Petftlon  for 
Modification  of  Appil^tion  of 
Mandatory  Safety  Standard 

Trail  Mountain  Coal  Company.  P.O. 
Box  370,  Orangeville.  Utah  84537-0370 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(b) 
(quantity  and  location  of  fire  fighting 
equipment)  to  its  Trail  Mountain  Mine 
(I.D.  No.  42-01211)  located  in  Emery 
County.  Utah.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  waterlines  be  installed 
parallel  to  the  entire  length  of  belt 
conveyors  and  be  equipped  with 
firehose  outiets  with  valves  at  300-foot 
intervals  along  each  belt  conveyor  and 
at  tailpieces. 

2.  Petitioner  states  that  due  to  the 
severity  of  winter  conditions  at  the 
mine's  7200-foot  elevation,  the  pipe 
freezes  back  to  the  belt  air  regulator, 
which  causes  the  fire  valves  to  be 
inoperable. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  a  two-inch  solenoid 
valve  and  a  remote  control  switch  at  the 
portal  of  the  belt  entry,  with  a  low 
pressure  bleed  off  that  would  allow  the 
water  to  drain.  If  a  fire  or  another 
occurrence  would  require  water,  the 
remote  switch  could  be  thrown  and  the 
water  supply  line  would  then  be 
supplied  with  the  water  required, 
making  the  fire  valve  ouUets  operable. 

4.  For  these  reasons  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conoKnts.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administi-ation,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  25, 19S5. 
Patrida  W.  Sihrey. 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

{PR  Doc.  85-28857  Filed  12-2-85;  8:45  am] 

BtLUNG  CODE  4810-43-M 


[Docket  Na  ll-«2>21-M] 

Union  OH  Co.  of  CaHfomia;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Union  Oil  Company  of  California. 
2717  Countiy  Road  215.  P.O.  Box  76. 
Parachute.  Colorado  81635  has  filed  an 
amendment  to  a  petition  for 
modification.  On  May  4, 1962,  Union  Oil 
Company  of  California  submitted  a 
petition  to  modify  the  application  of  30 
CFR  57.17-10  (illumination)  to  its 
Parachute  Creek  Mine  (1.0.  No.  05- 
03143)  located  in  Garfield  County. 
Colorado.  On  June  4, 1982.  MSIiA 
published  notice  of  the  petition  in  the 
Federal  Register  (47  FR  24485),  allowing 
interested  parties  30  days  to  submit 
comments.  On  October  14, 1982,  MSHA 
granted  the  petition  for  specified  areas 
of  the  mine.  On  November  1, 1985,  the 
petitioner  submitted  a  request  to  amend 
the  original  petition  for  modification  to 
extend  the  proposed  alternate  method  of 
compliance. 

1.  The  petition  concerns  the 
requirement  that  individual  electric 
lamps  carried  for  illumination  by  all 
persons  underground. 

2.  On  October  14. 1982,  MSHA  granted 
the  petition  allowing  miners  to  enter  into 
an  underground  office  building  and 
change  room  complex  without  carrying 
an  individual  electric  lamp.  The 
petitioner  wants  to  extend  the 
provisions  to  include  a  modular  training 
building  adjacent  to  the  imderground 
office  and  change  room  complex. 

3.  The  training  building  is  situated  in 
the  same  drift  that  the  office  and  change 
room  complex  is  located  in  and  is  within 
34  feet  of  a  door  providing  ingress  and 
egress  into  the  office  and  change  room 
complex.  The  building  is  equipped  with 
telephones  and  the  audible  emergency 
alarms  can  be  clearly  heard  when  in  the 
building. 

4.  Permanent  area  lighting  between 
the  office  complex  and  the  training 
building  is  in  place.  Light  meter  readings 
on  the  walkway  between  the  office 
oooqvlex  and  training  building  are  20  to 
40  foot  candles.  The  training  building  is 
equipped  with  emergency  lights  that 
turn  on  automatically  during  a  power 
outage.  The  open  area  between  the 
office  complex  and  the  training  building 
has  emergency  lights  that  also  turn  on 
during  a  power  outage  to  light  the 
walkway  between  the  two  buildings. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as'  that  afforded  by  the  standard. 


Request  for  Cominenta 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  26. 1965. 
PBtrida  W.  Silwy. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28858  Filed  12-2-85;  8:45  am] 
MLUNQ  COOC  4StO-4S-M 


[Docket  No.  III-85-157-C] 

Wolf  Creeic  ColMerlea  Co.;  Petition  for 
Modification  of  AppHcation  of 
Mandatory  Safety  Standard 

Wolf  Creek  Collieries  Company. 
Caller  No.  802.  Ix)vely.  Kentucky  41231 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-vohage  circuits  serving  three- 
phase  alternating  current  equipment: 
circuit  breakers)  to  its  No.  4  Mine  (I.D. 
No.  15-04020)  located  in  Martin  County. 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  power  circuits  serving  three- 
phase  alternating  current  equipment  be 
protected  by  suitable  circuit  breakers  of 
adequate  interrupting  capacity  which 
are  properly  tested  and  maintained  and 
that  such  breakers  be  equipped  with 
devices  to  provide  protection  against 
undervoltage.  grounded  phase,  short 
circuit,  and  overcurrent. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  contractors  to  obtain 
undervoltage  protection  in  lieu  of  a 
circuit  breaker.  Belt  power  contactors 
would  be  built  into  or  permanentiy 
affixed  to  the  transformer  enclosure  and 
properly  separated  and  isolated  &om 
the  other  components  of  air. 
Examinations  would  be  made  by  a 
qualified  person  and  the  records  would 
be  available  for  inspection. 

3.  All  affected  personnel  would  be 
train'ed  in  the  circuit  plans  used  at  these 
locations. 

4.  Undervoltage  release  would  be 
obtained  by  the  electrical  nature  of 
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contactors  and  i  elays  which  drop  out  of 
40  to  50  percent  of  the  rated  coil  voltage. 

5.  Prior  to  eac  i  start-up.  an  audible 
alarm  would  be  {sounded  for  thirty 
seconds  that  cai  be  heard  the  full  length 
of  the  conveyor.  All  start-up  horns 
would  operate  o  n  24  volts  D.C.  and  all 
remote  control  \  oltage  would  be  24  volts 
D.C 

6.  Petitioner  si  ates  that  the  proposed 
alternate  methoi  I  will  provide  the  same 
degree  of  safety  for  the  miners  aff^ected 
as  that  afforded  |by  the  standard. 

Request  for  Con  ments 


Persons  interested 
furnish  written 
comments  must 
of  Standards.  R^^ations 
Variances,  Minef 
Administration, 
Boulevard.  Arlington, 
comments  must 
received  in  that 
January  2, 1988. 
are  available  forjinspectio: 
address. 

Dated:  Novemb^'  28. 1985. 
Patrida  W.  Silvay. 

Director.  Office  of  standards, 
and  Variances. 
pit  Doc.  65-28659 
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in  this  petition  may 
domments.  These 
)e  filed  with  the  Office 

and 
Safety  and  Health 
loom  627. 4015  Wilson 
Virginia  22203.  All 
>e  postmarked  or 
iffice  on  or  before 
I  Copies  of  the  petition 
n  at  that 
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NUCLEAR  REGULATORY 
COyMISSION 

[Docket  Na  30-oeb19;  Uc«nse  Na  37- 
09»2«-01  EA  85-«4l 

Astrotecti,  Inc^-  Narrisburg,  PA;  Order 
Imposing  a  CivU  Monetary  Penalty 


Astrotech,  Incorporated,  Harrisburg. 
Pennsylvania,  (the  "license")  is  the 
holder  of  License  No.  37-0992a-01  (the 
"licensee")  issued  by  the  Nuclear 
Regulatory  Comi^ission  (the 
"Commission"  oii  "NRC")  which 
authorizes  the  lie  ensee  to  perform 
industrial  radiog]  aphy  at  its  Harrisburg 
facility  and  at  tei  iporary  job  sites.  The 
license  was  last  i  ssued  on  January  28, 
1982  and  will  exj  ire  on  January  31. 1987. 

n 

^  An  NRC  safety  inspection  of  the 
b'censee's  activiti  es  under  the  license 
was  conducted  op  June  20,  25  and  July  2, 
1985.  Ehiring  the  ihspection,  twelve 
violations  of  NR(1  requirements  were 
identified.  A  writien  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  was  served  upon  the  Hcensee  by 
letter  dated  Augi^t  20, 1985.  The  Notice 
states  the  nature  pf  the  violations,  the 
provisions  of  the  MRC's  requirements 


that  the  licensee  had  violated,  and  the 
amount  of  the  proposed  civil  penalty  for 
the  violations.  Two  letters  in  response, 
dated  September  10  and  16, 1985.  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  were 
received  from  the  licensee. 

UI 

Upon  consideration  of  the  answers 
received,  and  the  statements  of  fact, 
explanation,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalty  contained  therein,  the 
Director,  Office  of  Inspection  and 
Enforcement,  has  determined,  as  set 
forth  in  the  Appendix  to  this  Order,  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed,  but  the 
Ucensee  should  be  allowed  to  pay  the 
imposed  penalty  in  twelve  monthly 
installments,  as  requested  in  their 
September  10. 1985  letter. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2282,  Pub. 
L  9&-295.  and  10  CFR  2.205,  it  is  hereby 
ordered  that  the  licensee  pay  a  civil 
penalty: 

a.  in  the  full  amount  of  Five  Thousand 
Dollars  ($5,000)  within  thirty  days  of  the 
date  of  this  Order  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Inspection  and 
Enforcement,  USNRC,  Washington.  DC 
20555;  or 

b.  in  monthly  instalhnents,  with 
ftiterest  accruing  from  January  1, 1986  at 
the  rate  of  8  percent  per  year,  as 
described  in  the  schedule  of  monthly 
installments  provided  with  the  enclosed 
"Promissory  Note  in  Repayment  of  Pre- 
existing Debt,"  which  the  licensee  must 
provide  with  the  first  payment  to  the 
Director,  Division  of  Accounting  and 
Finance,  Office  of  Resource 
Management.  NRC  within  thirty  days  of 
the  date  of  this  Order. 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Executive  Legal  Director,  USNRC, 
Washington,  D.C.  20555,  and  to  the 
Regional  Director.  Region  I.  at  631  Park 
Avenue.  King  of  Prussia,  Pennsylvania 
19406.  If  a  hearing  is  requested,  the 
Conunission  will  issue  an  Order 
designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 


request  a  hearing  writhing  thirty  days  of 
the  date  of  this  Order,  the  provisions  of 
this  Order  shall  become  effective 
without  further  proceedings  and.  if 
payment  has  not  been  made  in 
accordance  withe  section  IV.a  or  IV.b  of 
this  Order  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection.  In  the  event  the  licensee 
requests  a  hearing  as  provided  above, 
the  issues  to  be  considered  at  such 
hearing  shall  be; 

(a)  Whether  the  licensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland,  this  26th  day 
of  November,  1985. 

For  the  Nuclear  Regulatory  Commission. 

James  M.  Taylor. 

Director,  Office  of  Inspection  and 
Enforcement. 

Appendix 

Evaluations  and  Conclusions 

In  the  licensee's  two  responses  dated 
September  10  and  16. 1985  to  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  dated  August  20. 1985,  the 
licensee  admits  the  twelve  violations 
and  provides  a  description  of  its      . 
corrective  actions,  but  claims  that 
imposition  of  the  civil  penalty  in  the 
amount  of  $5,000  will  impose  a  severe 
financial  burden  on  the  licensee.  The 
Ucensee  requests  reduction  of  the 
amount  of  the  civil  penalty  and  also 
requests  that  payment  of  the  amoimt  of 
any  civil  penalty  imposed  be  made  in 
twelve  monthly  installments.  Provided 
below  are  (1)  a  restatement  of  each 
violation,  (2)  a  summary  of  the 
licensee's  response,  and  (3)  the  NRC 
evaluation  of  the  licensee's  response. 

Restatement  of  Violations 

A.  10  CFR  34.31(a)  requires  that  no 
individual  act  as  a  radiographer  until 
that  individual  can  demonstrate  his 
understanding  of  the  instructions  which 
he  has  received  regarding  the  subjects 
covered  in  Appendix  A  of  Part  34  and 
has  successfully  completed  a  written 
test  on  the  subject  covered. 

Contrary  to  the  above,  one  individual 
was  permitted  to  act  as  a  radiographer 
prior  to  demonstrating  his 
understanding  of  the  subjects  outiined  in 
Appendix  A.  and  without  successfully 
completing  a  written  test  on  the  subjects 
covered.  Specifically,  an  individual  was 
administered  a  written  examination  on 
November  4. 1983  which  he  did  not 
successfully  complete  and  that 
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individual  was  permitted  to  act  as  a 
radiographer  on  November  9, 13,  and  14. 
1984  and  July  1, 1985. 

B.  10  CFR  34.31(b)  requires  that  no 
individual  act  as  a  radiographer's 
assistant  until  that  individual  has 
received  copies  of.  and  instruction  in, 
the  hcensee's  operating  and  emergency 
procedures  and  has  demonstrated 
understanding  of  the  instructions  by 
successfully  completing  a  written  or  oral 
test. 

Condition  16  of  License  No.  37-09928- 
01  requires  that  licensed  material  be 
possessed  and  used  in  accordance  with 
statements,  representations,  and 
procedures  contained  in  the  application 
dated  December  23. 1981.  This 
application  requires  that  prior  to  acting 
as  a  radiographer's  assistant,  an 
employee  will  receive  30  hours  of  formal 
instruction  in  the  subjects  specifled  in 
the  application  and  successfully 
complete  a  written  test  on  the  subjects 
covered. 

Contrary  to  the  above,  on  at  least  two 
occasions,  one  individual  was  permitted 
to  act  as  a  radiographer's  assistant  after 
April  22, 1985  prior  to  receiving 
instruction  in  the  Hcensee's  operating 
and  emergency  procedures,  prior  to 
receiving  30  hours  of  formal  instruction 
in  the  subjects  specified  in  the 
application  dated  December  23, 1981, 
and  prior  to  demonstrating  his 
understanding  of  the  instructions  by 
successfully  completing  a  written  test. 

C.  10  CFR  34.23  requires  that  locked 
radiographic  exposure  devices  and 
storage  containers  be  physically  secured 
to  prevent  tampering  or  removal  by 
unauthorized  personnel. 

Contrary  to  the  above,  on  June  20, 
1985,  radiographic  exposure  devices 
stored  in  the  radiography  cell  were  not 
physically  secured  to  prevent  tampering 
or  removal  by  unauthorized  personnel. 

D.  10  CFR  20.203(b)  requires  that  each 
radiation  area  as  defined  in  10  CFR 
20.202(b)(2)  be  conspicuously  posted 
with  a  sign  or  signs  bearing  the 
radiation  caution  symbol  and  the  words: 
"Caution  Radiation  Area." 

Contrary  to  the  above,  on  June  20, 
1985,  a  radiation  area  existed  on  the 
roof  of  the  facility,  and  the  radiation 
area  was  not  posted  with  a  sign  bearing 
the  radiation  caution  symbol  and  the 
words  "Caution  Radiation  Area." 

E.  10  CFR  20.203(c)  requires  that  each 
high  radiation  area  as  defined  in  10  CFR 
20.202(b)(3)  be  conspicuously  posted 
with  a  sign  or  signs  bearing  the 
radiation  caution  symbol  and  the  words: 
"Caution  High  Radiation  Area." 

Contrary  to  the  above,  on  June  25, 
1985,  a  high  radiation  area  existed  in  the 
storage  area  above  the  radiography  cell, 
and  the  high  radiation  area  was  not 


posted  with  a  si^  bearing  the  radiation 
caution  symbol  and  the  words  "Caution 
High  Radiation  Area." 

F.  10  CFR  34.28  requires  that  a 
quarterly  inventory  be  conducted  to 
account  for  all  sealed  sources,  and 
records  be  maintained  of  the  inventories 
that  include  the  quantities  and  kinds  of 
by-product  material  location  of  sealed 
sources,  and  the  date  of  the  inventory. 

Contrary  to  the  above,  an  adequate 
quarterly  inventory  was  not  conducted 
for  the  second  calendar  quarter  of  1985. 
Specifically,  the  records  of  the  quarterly 
inventory  made  on  April  27, 1985  did  not 
account  for  a  cobalt-60  source  and  did 
not  indicate  that  the  iridium-192  source 
was  stored  in  Bordentown,  New  Jersey. 

G.  10  CFR  34.33(c)  requires  that  pocket 
dosimeters  be  checked  for  correct 
response  to  radiation  at  intervals  not  to 
exceed  one  year. 

Contrary  to  the  above,  a  pocket 
dosimeter  used  by  personnel  from 
October  29, 1984  to  June  25, 1985  had  not 
been  checked  for  correct  response  to 
radiation  from  February  10, 1983  to  June 
25, 1985,  an  interval  of  more  than  one 
year.     

H.  10  CFR  71.5(a)  requires,  in  part, 
that  no  licensee  transport  any  licensed 
material  outside  the  confines  of  his  plant 
or  other  place  of  use,  or  deliver  any 
licensed  material  to  a  carrier  for 
transport,  unless  the  licensee  complies 
with  applicable  requirements  of  the 
regulations  appropriate  to  the  mode  of 
transport  of  the  Department  of 
Transportation  (DOT)  in  49  CFR  Parts 
170-190. 

49  CFR  173.416  specifies,  in  part,  the 
types  of  packages  authorized  for 
shipment  of  radioactive  material  in 
quantities  exceeding  the  activity  of 
special  form  radioactive  material  as 
hsted  in  49  CFft  173.435. 

49  CFR  173.435  establishes  this  value 
to  be  20  curies  for  iridium-192  in  special 
form. 

Contrary  to  the  above,  on  July  1. 1985, 
the  licensee  shipped  68  curies  of  iridium- 
192  in  special  form  in  a  package  not 
authorized  by  49  CFR  173.416  because  it 
lacked  a  required  overpack  (a  condition 
of  use  for  the  NRC-approved  package  as 
described  in  NRC  Certificate  of 
Compliance  No.  6717B). 

I.  Condition  10  of  License  No.  37- 
0992801  restricts  the  places  of  use  of 
licensed  material  to  the  licensee's 
facilities  at  7801  Allentown  Boulevard. 
Harrisburg,  Pennsylvania  and  at 
temporary  job  sites  in  the  United  States 
where  the  NRC  maintains  jurisdiction 
for  regulating  the  use  of  licensed 
material. 

Contrary  to  the  above,  as  of  July  2, 
1985,  an  iridium-192  sealed  source  has 
been  stored  at  the  Certified  Testing 


Laboratories,  Inc.,  facility  in 
Bprdentown,  New  Jersey,  and  this 
location  was  not  a  temporary  job  site. 

).  Condition  16  of  License  No.  37- 
09928-01  requires  that  licensed  material 
be  possessed  and  used  in  accordance 
with  statements,  representations,  and 
procedures  contained  in  application 
dated  October  26. 1981. 

Attachment  P  of  this  application 
requires  that  the  Radiation  Safety 
Officer  perform  a  field  site  audit  of 
radiographic  operations  approximately 
once  a  week. 

Contrary  to  the  above,  between 
November  1, 1984  and  December  18, 

1984.  weekly  field  site  audits  were  not 
performed. 

K.  10  CFR  34.29(c)  requires  that  the 
alarm  system  on  the  permanent 
radiographic  installation  be  tested  at 
intervals  not  to  exceed  three  months, 
and  records  of  these  tests  be  maintained 
for  two  years. 

Contrary  to  the  above,  as  of  June  25, 

1985,  records  were  not  maintained  of  the 
tests  performed  on  the  alarm  system  of 
the  permanent  radiographic  installation. 

L.  10  CFR  20.401(b)  requires  that  each 
licensee  maintain  records  showing  the 
results  of  monitoring  of  packages 
required  by  10  CFR  20.205(b)  and  (c). 

Contrary  to  the  above,  records  were 
not  maintained  of  the  monitoring 
performed  of  incoming  packages  that 
were  required  to  be  monitored  in 
accordance  with  10  CFR  20.205(b)  and 
(c),  since  the  packages  contained  more 
than  three  curies  of  iridium-192. 

Collectively,  these  violations  have 
been  categories  as  a  Severeity  Level  ID 
problem  (Supplements  IV,  V  and  VI). 

Cumulative  Civil  Penalty — $5,000 
assessed  equally  among  the  violations. 

Summary  of  License  Response 

The  licensee  does  not  dispute  any  of 
the  violations  cited  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  but  requests  (1)  a  reduction 
of  the  civl  penalty  amount  claiming  that 
the  proposed  amount  will  impose  a 
severe  financial  burden  upon  the 
licensee,  and  (2)  that  the  amount  of  any 
civil  penalty  imposed  be  payable  in 
twelve  monthly  installments.  In  support 
of  its  request,  the  licensee  has  provided 
a  copy  of  its  financial  statements  for 
1982. 1983,  and  1984. 

NRC  Evaluation  of  Licensee  Response 

Although  the  NRC  Enforcement  Policy 
recognizes  that  a  licensee's  ability  to 
pay  is  a  proper  consideration  in 
determining  the  amount  of  a  civil 
penalty,  the  hcensee's  financial 
information  submitted  in  its  September 
10, 1985  letter  does  not  demonstrate  that 
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severe  Bnancial 
NRC  Rnds,  consis 
Enforcement  Poli< 
of  the  civil  penal 


imposition  of  the  c^vil  penalty  would 
create  a  severe  financial  burden. 
Specifically,  certan  informatioa  for 
example  with  regard  to  retained 
earnings  and  management  fees,  seems  to 
indicate  that  you  c&n  accommodate  the 
payment  of  this  ciyil  penalty  vvithout 
ipact.  Therefore,  the 

1  with  its 
.  that  the  impositon 
will  not  resiilt  in 
economic  termination  of  the  licensee's 
business  or  finandal  hindrance  of  the 
licensee's  abiHty  to  safely  conduct 
licensed  activities.! 

NRCCoachuion 

The  licensee  haal  not  provided  an 
adequate  basis  for  Ireduction  of  the  civil 
penalty  amount  aqd  full  payment  of  the 
proposed  dvi)  penalty  should  not  place 
a  severe  financial  lurden  on  the 
licensee.  Accordin|ly,  the  NRC  is 
imposing  a  civl  pei^lty  in  the  amount  of 
e  imposed  dvil 
tallments  at  the 
e  is  considered 


$5,000.  Payment  of 
penalty  in  twelve 
required  interest 
acceptable. 


■  Repayment  of 


Promissory  Note  J 
Preexisting  Debt 

/.  ObJigaUoa.  Fo^  value  received. 
Astrotech.  Incorpotated  (hereafter 
referred  to  as  the  Kiaker)  promises  to 
pay  to  the  order  of  the  U.S.  Nuclear 
Regulatory  Commission  the  principal 
sum  of  $5^000  dollars,  with  interest 
accruing  from  January  1. 1986.  at  the  rate 
of  8  percent  per  ye^.  This  note  is  being 
given  for  the  purpose  of  refinancing  and 
paying  off  an  amouiit  which  constitutes 
the  sum  of  the  principal  due  and  all 
unpaid  interest  and  other  charges  owed 
to  the  United  State!  on  the  civil  penalty 
debt  which  has  bee  a  assigned  the 
control  number  capjtioned  above.  The 
Maker  hereby  admpwledges  and  admits 
the  validity  and  ao^unt  of  that 
preexisting  debt,  which  the  principal 
sum  stated  in  this  njote  is  intended  to 
repay.  The  Maker  farther  acknowledges 
that  execution  of  tUs  note  constitutes  a 
waiver  of  the  right  (o  contest  the  amount 
of  the  civil  penalty  find  the  underlying 


violations  on  whic! 
section  234c  of  the 
1954,  as  amended 
Z  Installments. 


\  it  is  based  under 
Uomic  Energy  Act  of 
2  U.S.C.  2272c. 
]\\a  note  is  to  be  paid 
in  twelve  monthly  drincipal  installments 
of  not  less  than  $4li.67  each,  plus 
interest  on  the  unpa  id  principal  balance, 
payable  at  the  Nucl  sar  Regulatory 
Commission.  Wash  ngton,  DC,  on  or 
before  the  1st  day  o  '  the  month, 
beginning  on  Januaiy  1. 1986,  and 
continuing  until  eith  er  the  principal  sum 
and  all  interest  and  other  charges 
assessed  under  the  jrovisions  of  this 
note  have  been  full;  paid,  or  this  note  is 
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considered  to  be  in  default  under  the 
provisions  of  paragraph  6  of  this  note. 
Payments  will  be  mailed  to  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Division  of  accounting  and 
Finance.  Mail  Stop  MN^  11104. 
Washington.  DC  20555. 

Following  is  a  schedule  of  monthly 
installments  exclusive  of  administrative 
charges  and  late-payment  penalties: 
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3.  Administrative  Chaises. 
Administrative  charges  to  cover  the 
costs  incurred  by  the  United  States  in 
handling  and  processing  past-due 
amounts  will  be  assessed  at  the  rate  of 
$12.00  for  each  payment  more  than  thirty 
(30]  days  past  due;  an  additional  $15.00 
for  each  payment  more  than  sixty  (60) 
days  past  due;  and  an  additional  $18.00 
for  each  payment  more  than  ninety  (90) 
days  past  due. 

4.  Late  Payment  Penalties.  Late 
payment  penalties  will  be  assessed  on 
any  amount  more  than  ninety  (90)  days 
past  due,  at  the  rate  of  six  (6)  percent 
per  year. 

5.  Payment  Crediting.  The  payments 
that  the  Maker  makes  imder  this  note 
will  be  credited  as  of  the  date  received 
by  the  U.S.  Nuclear  Regulatory 
Commission  first  to  outstanding 
penalties  and  administrative  charges; 
second  to  accrued  interest;  and  third  to 
the  outstanding  principal  sum..  Any 
payments  that  the  Maker  made  to  the 
United  States  on  this  debt  during  the 
period  from  the  date  from  which  interest 
accrues  under  this  note  (as  specified  in 
paragraph  1)  until  the  effective  date  of 
this  note  (as  specified  in  paragraph  11) 
shall  be  applied  to  the  principal  sum, 
interest,  and  other  charges  accruing 
imder  this  note  in  accordance  with  the 
provisions  of  this  paragraph. 

ft  Default,  Acceleration,  and  Other 
Remedies.  If  any  installment  shall 
remain  unpaid  for  a  period  of  thirty  (30) 
days  or  more,  this  note  shall  at  the 
option  of  the  United  States,  be 
considered  to  be  in  default.  In  the  event 
of  default,  the  full  amount  of  the 
principal  sum,  together  with  any  accrued 
interest  and  other  charges  assessed 
under  this  note,  less  any  payments 
actually  received  by  the  United  States 


from  the  Maker,  shall  be  due  and 
payable  in  full  immediatdy,  without  the 
need  for  further  demands  or  notices  to 
the  Maker.  Furthermore,  in  that  event, 
the  Maker  agrees  that  the  United  States 
may  exercise  any  collection  options 
legally  available  to  it,  including,  but  not 
limited  to.  taking  administrative  offset, 
hiring  a  private  debt  collection  agency, 
filing  adverse  credit  reports  to  local  and 
national  credit  bureaus,  referring  the 
Maker's  account  for  legal  action,  and 
suspending  or  revoking  any  license  or 
other  privilege  which  ttie  UA  Nuclear  - 
Regulatory  Commission  has  granted  to 
the  Maker. 

7.  Default  Costs  and  Fees.  In  the  event 
of  default,  the  Maker  agrees  to  pay  all 
reasonable  collection  costs,  court  costs, 
and  attorneys'  fees  incurred  by  the 
United  States  as  a  result  of  the  default 
and  any  appropriate  collection  actions 
taken  by  the  United  States. 

8.  Confess  Judgment  Provision.  The 
Maker,  if  permited  by  Controlling  Law 
(as  specified  in  paragraph  9).  does 
hereby  authorize  and  empower  a  United 
States  Attorney,  any  of  Ms  assistants,  or 
any  attorney  of  any  court  of  record. 
State  or  federal,  to  appear  for  the  Maker 
and  to  enter  and  confess  iudgment 
against  the  Maker  fm  the  entire  amount 
of  this  obligation,  with  interest,  less 
payments  actually  made,  at  any  time 
after  the  same  becomes  due  and 
payable,  as  herein  provided,  in  any 
court  of  record.  Federal  or  State;  to 
waive  the  issuance  and  service  of 
process  upon  the  Maker  in  any  suit  on 
the  obligation;  to  waive  any  venue 
requirement  in  such  suit;  to  release  all 
errors  which  may  intwvene  in  entering 
upon  such  judgment  or  in  issuing  any 
execution  thereon;  and  to  consent  to 
immediate  execution  on  said  judgment. 
The  Maker  does  hereby  ratify  and 
confirm  all  that  said  attorney  may  do  by 
virtue  hereof. 

9.  Controlling  Law,  Except  where 
controlled  by  Federal  law.  all  disputes 
concerning  this  note  shall  be  controlled 
by  the  law  of  the  jurisdiction  in  which 
the  Maker  is  incorporated  at  the  time 
this  note  is  signed. 

10.  Changes.  The  provisions  of  this 
note  may  not  be  changed  except  by  a 
written  agreement  which  specifies  the 
agreed-upon  changes  and  which  is 
signed  by  the  Maker  and  an  authorized 
representative  of  the  United  States. 

11.  Legal  Effect.  This  note  shall  not  be 
effective  or  legally  binding  upon  the 
Maker  or  the  United  States  until  the 
date  it  is  signed  by  an  authorized  official 
of  the  Maker. 

12.  Signatures  and  Certification,  h  as 
an  official  of  the  Maker,  do  hereby 
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certify  that  I  have  read  and  understood 
the  terms  of  this  note. 

Signed:  This  Ist  day  of  January  1986. 
Signature 
Printed  Name 

Address 

I  am  an  authorizing  ofHcial  of  the  Maker 
and  do  certify  that  the  Maker  is  incorporated 

in  the  State  of at  the  time  this  note  is 

signed  and  that  the  signature  above  is  that  of 
an  individual  authorized  to  enter  into  a 
promissory  note  for  the  Maker.         .-.  . 

Signed: 


Signature 


Printed  Name 


Address 

(FR  Doc  85-28727  Filed  12-2-85:  8:45  am] 
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[Docket  No.  50-219] 

GPU  Nudear  Corporation  and  Jersey 
Central  Power  and  Light  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  Appendix 
R  to  10  CFR  Part  50  to  GPU  Nuclear 
Corporation,  et  al.  (the  licensee),  for  the 
Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
Exemption  would  grant  relief  in  eight- 
fire  areas  to  the  extent  that  redundant 
safe  shutdown  related  cable  and 
equipment  are  not  separated  and/or 
protected  in  accordance  with  Section 
III.G.2  of  Appendix  R.  The  eight  fire 
areas  are  as  follows:  Reactor  Building 
Fire  Areas  RB-FZ-lD,  RB-FZ-lE  and 
RB-FZ-IF;  Turbine  Building  Lube  Oil 
Area;  Turbine  Building  Fire  Areas  TB- 
FZ-llD  and  TB-FZ-llH;  Turbine 
Building  Condenser  Area  and  Office 
Building — 480V  Switchgear  Room.  There 
were  five  areas  for  which  exemptions 
were  requested  but  the  Commission 
concluded  that  the  exemptions 
requested  were  not  needed.  These  fire 
areas  were  the  following:  Reactor 
Building  Fire  Area  RB-FZ-lE,  Office 
Building  480V  Switchgear  Room,  Office 
Building — Motor  Generator  Set  Room 
and  Office  Building — Battery  and 
Electrical  Tray  Room. 

The  exemptions  are  responsive  to  the 
licensee's  application  for  exemptions 


dated  April  3, 1965,  as  supplemented  by 
letters  dated  July  12  and  October  9, 1985. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
licensee's  requests  regarding  the 
existing  and  proposed  fire  protection  at 
the  plant  for  these  items  are  the  most 
practical  method  for  meeting  the  intent 
of  Appendix  R  and  literal  compliance 
would  not  significantly  enhance  the  fire 
protection  capability  at  the  station. . 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemptions  will  provide  a  degree  of  fire 
protection  such  that  there  is  no  increase 
in  the  risk  of  fires  at  this  facility. 
Consequently,  the  probability  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  do  the 
proposed  exemptions  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  dated 
December  1974  for  the  Oyster  Creek 
Nuclear  Generating  Station. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  the 
exemptions  previously  listed,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street,  NW.,  Washington,  D.C., 
and  at  the  Ocean  County  Library,  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 


Dated  at  Bethesda,  Maryland,  this  22d  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Commission^ 
Dennis  M.  Crutchfiekl, 
Assistant  Director  for  Safety  Assessment, 
Division  of  Licensing.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  85-28730  Filed  12-2-65:  8:45  am] 

BILUNQ  CODE  7M0-01-M 


[Docket  No.  50-416] 

Mississippi  Power  and  Light  Co.  et  aL; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Lidense  No.  NPF- 
29,  issued  to  Mississippi  Power  and 
Light  Company.  Middle  South  Energy, 
Inc.,  and  South  Mississippi  Electric 
Power  Association  (the  licensees),  for 
operation  of  the  Grand  Gulf  Nuclear 
Station,  Unit  1,  located  in  Qaibome 
County,  Mississippi. 

The  amendment  would:  (1)  Change 
Technical  Specification  Figiue  6.2.1-1 
"Offsite  Organization"  and  make  other 
changes  in  Section  6  "Administrative 
Controls"  to  reflect  proposed  changes  in 
the  Grand  Gulf  Nuclear  Station  (GGNS) 
Nuclear  Production  Department  (NPD); 
and,  (2)  terminate  the  requirement  in 
License  Condition  2.0.(26)  that  an  MP&L 
staff  member  (or  members)  who  has 
substantial  commercial  nuclear  power 
plant  operating  management  experience 
act  as  advisor  to  the  vice  president  in 
chaise  of  nuclear  operations  until  the 
plant  has  operated  for  at  least  six 
months  at  power  levels  above  90%  of  full 
power.  These  changes  were  requested  in 
the  licensees'  letter  dated  November  14, 
1985. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conmiission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
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involve  a  significant  reduction  in  a 
margin  of  safety. 

Change  (1)  coosists  <rf  a 
reorganization  ^f  the  GGNS  Nnclear 
Production  DepAxtinent  at  the  higher 
levels  of  managlnnent  The  major 
changes  would  oe  the  deletion  of  the 
position  of  the  Senior  Vice  President 
who  reports  to  the  President  resulting  in 
more  direct  management  of  the  GGNS 
activities  by  th^  President.  The 
re8i>on8ibilities|of  the  Vice  President. 
Nuclear  Operations  would  be  increased 
by  assi^iuig  to  Uus  position  the 
responsibilities  lor  GGNS  Unit  1  project 
management  including  preparation  of 
plant  modificatiba  costs  and  schedules 
and  management  of  plant  outages  which 
is  presently  assigned  to  the  Director, 
Nuclear  Enginetring  and  Support.  A  new 
position  Site  DUector,  GGNS  reporting 
to  the  Vice  President  Nuclear 
Operations,  wovld  have  direct 
responsibilities  for  GGNS  Unit  1 
operation  and  plant  nodifications.  The 
present  position  of  Director  of  Nuclear 
Engineering  an^  C(HUtruction  would  be 
elevated  to  Vic^  President.  Nuclear 
Engineering  and  Support,  and 
responsibilities  would  be  increased  by 
having  the  pres4  nt  Director.  Quality 
Assurance  and  Director.  Nuclear 
Support  repwt  tp  the  new  position. 
Except  for  a  cfas^ge  of  title  for  Nuclear 
Hant  Engineeriiig  from  Manager  to 
Director  and  for  the  combining  of  the 
Two  positions  f*r  Nuclear  Fuels  and 
Nuclear  Services  into  one  position  of 
Manager.  Nuclear  Services  and  Fuels, 
the  remaining  position  titles  and 
responsibilities  tn  the  !MPD  remain 
unchanged.  The  NRC  staff  has  made  a 
preliminary  review  of  the  proposed 
changes  to  the  QGNS  Nuclear 
Production  Department.  The  elimination 
of  the  position  of  Senior  Vice  President 
would  provide  ^  higher  level  of  direct 
management  involvement  in  GGNS 
activities;  howeyer,  the  experience  of  a 
senior  managentent  person  would  not  be 
available  to  him|  The  Director,  Quality 
Assurance  woula  report  to  the  Vice 
President  Nucl^  Engineering  and 
Support  who  wduld  have  direct 
responsibility  for  engineering  but  not  for 
plant  modification  costs  and  scheduling. 
The  Director,  Quality  Assurance  would 
have  a  direct  co^omunication  path  to  the 
President  available  to  him.  The  creation 
of  the  position  Manager  GGNS  Unit  1 
Projects  to  interlace  with  engineering 
and  constructioii  for  plant  modifications 
will  permit  the  i^t  operations  staff  to 
concentrate  on  plant  operations  and 
plant  procedures.  The  position  of  Site 
Director.  GGNS^will  provide  a  high 
level  of  raanagetient  onsite  for  solving 
operation  problains  and  interfacing  with 


offsite  organizations,  leaving  the  GGNS 
General  Manager  more  time  to 
concentrate  on  day-to-day  plant 
operation.  Other  changes  in  the 
Technical  Specifications  would  be  made 
to  make  the  Safety  Review  Committee 
members  and  quorum  consistent  with 
the  proposed  NPD  organization  and  to 
assign  responsibility  for  designating 
review  of  plant  modifications  to  the  Site 
Director.  GGNS  rather  than  the  GGNS 
General  Manager. 

Based  on  its  preliminary  review,  the 
staff  concludes  that  change  {!).  NPD 
management  organization  change,  does 
not  involve  a  si^uficant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed  because 
change  (1)  will  not  degrade  the 
effectiveness  of  the  management  of 
GGNS  safety  related  activities  related  to 
review  and  management  of  proposed 
plant  procedure  changes  and  plant 
modifications  and  will  enhance 
management  of  plant  operations.  For  the 
same  reasons,  change  (1)  does  not 
involve  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated.  Change 
(1)  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because 
it  does  not  involve  any  changes  to  plant 
equipment  design  or  safety  analysis. 

Change  (2),  termination  of  the  license 
requirement  for  an  experienced 
management  advisor  to  the  Vice 
President  Nuclear  Operations,  is 
requested  because  hcensee's  corporate 
management  has  had,  since  March  1965 
a  Vice  President  Nuclear  Operations 
who  has  14  years  of  commercial  nuclear 
power  plant  operating  management 
experience.  In  addition,  the  President 
who  joined  licensee's  organization  in 
1984  has  15  years  of  commercial  nuclear 
power  plant  management  experience. 
License  Condition  2.C(28)  was  included 
in  the  June  1982  operating  license 
because  such  experience  was  lacking  in 
the  corporate  management  at  that  time. 
The  plant  operating  history  includes 
approximately  65  cumulative  days  with 
the  plant  above  90%  of  full  power.  The 
present  advisor  desires  to  end  his 
services  at  the  end  of  1965  and  the 
retention  of  another  advisor  for  a  short 
term  assignment  is  unlikely  to  provide 
substantial  input  to  management  The 
staff  concludes  that  change  (2)  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed  nor  does  it 
involve  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  analyzed  because  of 
the  substantial  relevant  experience 
brought  into  the  organization  by  the 
President  in  early  1984  and  by  the  Vice 


President  Nuclear  Operations  in  early 
1985.  Change  (2)  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  it  does  not  involve  any 
changes  to  plant  equipment  design  or 
safety  analyses. 

Accordingly,  for  reasons  cited  above. 
the  Commission  proposes  to  determine 
that  these  two  changes  do  not  involve 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing.  Written  comments  may  be 
submitted  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building.  Bethesda, 
Maryland  from  8:15  son.  to  5:00  pjn. 
Monday  through  Friday.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  1717  H 
Street,  NW..  Washington,  DC. 

By  January  1, 1986,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
vnshes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particidarity  the  interest  of    . 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
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made  •  party  to  tiie  proceeding;  (2)  the 
natnre  emd  extent  of  the  petitioner'» 
pn^KTty,  financial,  or  other  interest  in  ' 
the  proceccKng;  and  (3)  the  possible 
effect  of  an;  order  wMcK  may  be 
entered  in  du  proceedtnf  on  die 
petitioner's  inieTest.  Tbe  petition  sboukl 
also  idntify  the  specific  atpectfs)  of  the 
subject  matter  of  die  proceediqg  a*  to 
whkk  petttioner  wishes  to  intervene. 
Any  penan  wfas  has  filed  a  petition  for 
leave  to  {ntervene  or  vriio  has  been 
admitted  as  a  party  may  amend  die 
petitian  wrtboaf  requesting  leave  ofte 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  tiie  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  {H-oceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  wiflrin  the  scope  of 
the  amendment  raider  consideration.  A 
petitioner  who  fails  to  file  snch  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wiM  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subfcct  to  any 
limitations  in  the  order  grantkig  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  croaa-exaraine 
witnesses. 

If  a  hearing  in  requested,  tfie 
Commission  will  make  a  final 
determination  on  (he  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  detemrination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  d^ermination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commiseion  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period 
However,  ritould  circnraatances  change 
during  the  notice  period  sodi  that  &ilure 
to  act  in  a  timely  way  wooid  result,  for 


example,  in  derating  or  abatdown  of  the 

facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
signifieaot  hazards  consideratioa.  The 
final  detenniRation  w^  canaider  ail 
public  and  State  commeats  received 
Should  the  Commission  take  this  actioa. 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportimity  for  a  heariag 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  leqeest  for  a  hearing  or  a  petition 
for  leave  to  intervene  rfiaD  be  filed  widi 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Dodceting  and  Service  Branch,  or  may 
be  defivered  to  ttie  Commission's  PubHc 
Document  Room,  1717  H  Street.  NW.. 
Washington,  D.C,  by  die  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  die  petitioner 
promptly  so  inftirm  the  Commission  by  a 
toll-free  tdephone  call  to  Western 
Union  at  1906^  325-6009  fin  Nfissouri 
(80Gt  3*2-870!^.  The  Western  Umon 
operator  should  be  given  Datagrsm 
Identification  3737  and  fte  blowing 
message  addressed  to  Walter  R.  Btotler 
Petitioner's  name  and  telephone 
number,  date  petitian  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  ii»^»*ar  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  and  to  Nicholas 
S.  Reyn^ds,  Esquire,  Kriiop,  Ulwrman, 
Cook,  Porceil  and  Reynolds,  1200 17th 
Street,  NW.,  Washin^on,  D.C  20038. 
attorney  for  the  lic«isee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  pctitioBS. 
supplemental  petitions  and/or  request* 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofiicer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  PuHic 
Document  Room,  1717  H  Street,  NW., 
Washingtoa  D.C,  and  at  the  Hfnds 
Junior  College,  McLendon  Library, 
Raymond  Mississippt  39154. 


Dated  at  Bethesda,  Maryland,  this  2Bth  day 
of  Noveraber  1985. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director.  B  WR  Project  Directorate  No.  4. 

Division  of  BWR  Licensing. 

[FR  Doc.  85-28728  Filed  12-2-85;  8:45  am] 

■HJJHO  COOE  TiM-M-M 


(Docl(atNa50-423T 

Noi  tlwel  Nuelef  Energy  Cd^ 
yillstona  NudMr  Powar  Station,  Unit 
Na  X  I— uiw  of  FadlMy  Oparafing 
License 

Notice  is  hereby  given  tfaat  the  U.S>. 
Nuclei  Regulatory  C(»yBiMieB(d)e 
Commission  or  NRC),  has  issued  Facility 
Operating  license  No.  NPF-44  to 
Northeast  Nudear  Energy  Conpcmy  and 
15  owners  listed  below  '  (the  licensees) 
which  authorizes  operation  of  the 
Millstone  Nuclear  Powa  Station,  Unit 
No.  3  (the  facility],  at  reactor  core  power 
levels  not  in  excess  of  170  aiegawatts 
thermal  in  accordance  with  the 
provisions  of  the  Ucense,  the  Technical 
Specifications  and  the  Environmental 
Protection  Plan  with  a  condition 
currently  limiting  operation  to  five 
percent  of  full  power  (170  megawatts 
thermal).  Authorization  to  operate 
beyond  five  percent  of  full  power  will 
require  specific  Commission  approval. 

The  Millstone  Nuclear  Power  Station, 
Unit  No.  3  (Millstone  Unrt  3)  is  a 
pressurized  water  reactor  located  on  the 
north  shore  of  Long  Island  Sound  in 
Waterfrad  Township,  New  London 
County,  Connecticut.  The  hcense  is 
effective  as  of  the  date  of  issnanee. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Cmnmission's  regelations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  end  the 
Commission's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 


'  Nor1iMa»t  Naclesr  Energy  Company  aeti  as 
agent  and  representative  for  the  {oHowiny  Owners: 
Central  Maine  Power  CoapaDy.  Central  Vermoal 
PubBc  Service  Corporation,  Chicopee  Muiuci{>al 
Lighting  Plant.  City  of  Burhnfton.  Vermont 
Connecticut  Municipal  Electnc  Energy  Cooperative, 
The  CnanwTtirat  Ligfat  and  Kiwer  Cmpany. 
Fitchburg  Gas  and  Electric  Company. 
Massachusetls  Municipal  Wholesale  Electric 
Company.  Montanp  Electric  Company.  New 
England  Power  Company.  Public  Service  Coeipaay 
of  New  Hampshire.  The  United  Uluminalijis 
Company,  The  Village  of  Lyrfonvirie  Etectric 
Department.  Western  Massachusetts  Electric 
Company,  and  Vennuit  Electric  Ceaeiattee  and 
Transmission  Cooperative,  Inc. 
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license.  Prior  public  nptice  of  the  overall 
action  involving  the  ph)posed  issuance 
of  an  operating  licensi ;  was  published  in 
the  Federal  Register  o  i  March  4. 1983 
(48  FR  9408). 

The  Commission  ha  t  determined  that 
the  issuance  of  this  lie  ense  will  not 
result  in  any  environmental  impacts 
other  than  those  evalu  ated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement 

For  further  details  wpth  respect  to  this 
action,  see:  (1)  FacilityjOperating 
License  No.  NPF-44.  with  Technical 
Specifications  (NURE(J-1161)  and  the 
Environmental  Protection  Plan;  (2)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards,  dited  September 
10, 1984:  (3)  the  Commission's  Safety 
Evaluation  Report,  datfed  July  1984 
(NUREG-1031).  and  Sifcplements  1 
through  3:  (4)  the  Final  Safety  Analysis 
Report  and  Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto;  (6)  the  Final  Environmental 
Statement  dated  December  1984 
(NlJREG-1064):  and  (7]rAssessment  of 
the  Effect  of  License  Cmration  on 
Matters  Discussed  in  tie  Final 
Environmental  Statem<  nt  for  the 
Millstone  Nuclear  Pow  >r  Station.  Unit 
No.  3. 

These  items  are  avai  able  for 
inspection  at  the  Comn  lission's  Public 
Document  Room  located  at  1717  H 
Street.  NW..  Washingtdn,  D.C.  20555, 
and  in  the  Waterford  P  iblic  Library, 
Rope  Ferry  Road,  Rout( !  156,  Waterford, 
Connecticut  06385.  A  c(  ipy  of  Facility 
Operating  License  NPF  -44  may  be 
obtained  upon  request  iddressed  to  the 
U.S.  Nuclear  Regulator '  Commission, 
Washington.  D.C.  2055! ,  Attention: 
Director,  Division  of  Lii  ;ensing.  Copies  of 
the  Safety  Evaluation  F  eport  and 
Supplements  1  through  p  (NUREG-1031) 
and  the  Final  Environmental  Statement 
(NUREG-1064)  may  be  burchased  at 
current  rates  from  the  Superintendent  of 
Documents.  U.S.  Goverhment  Printing 
Office.  Post  Office  Box  37082, 
Washington  DC  20013-f982  or  by  calling 
(202)  275-2060  or  (202)  i  75-2171. 


Dated  at  Bethesda.  Maryland 
of  November  1985. 

For  the  Nuclear  Regulatory 
B.].  Youngblood, 
Chief,  Licensing  Branch  Nt 
Licensing. 
[FR  Doc.  85-28729.  Filed  1 

BIUJNG  CODE  7SM-01-M 


UMI 


this  25th  day 
Commission. 

7.  Division  of 
2-85;  8:45  am] 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Mainstem  Passage  Advisory 
Committee;  Meeting 

agency:  The  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  planning 
Council). 

ACTION:  Notice  of  meeting. 
Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Mainstem 
Passage  Advisory  Committee  of  the 
Mainstem  Passage  Advisory  Committee 
to  be  held  pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
Appendix  1, 1-4.  Activities  will  include: 

•  BPA  nonfirm  costs  and  impacts  for 
projects. 

•  Council's  SAM  analysis  of  spill 
costs. 

•  FISHPASS  spill  summary. 

•  Other. 

•  Public  comment. 

DATE:  December  3. 1985. 1:00  p.m. 
ADORESS:  The  meeting  will  be  held  in 
the  Council's  Meeting  Room.  850  SW. 
Broadway.  Suite  1100,  Portland,  Oregon. 
FOR  FURTHER  INFORMA-PON  CONTACT: 
Peter  Paquet,  503-222-5161. 
Edward  Siwets. 
Executive  Director. 
[FR  Doc.  8&-28646  Filed  12-2-85;  8:45  am] 

BHJJNG  CODE  OOOO-00-M  < 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act  of 
the  Information  Collection 
Requirement  Contained  In  29  CFR  Part 
2622 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  0MB 

approval  of  extension. 

SUMMARY:  The  Pension  Benefit 
Guaranty  Corporation  has  requested 
approval  by  the  Office  of  Management 
and  Budget  for  an  extension  of  the 
expiration  date  of  a  currently  approved 
information  collection  requirement 
(1212-0017)  without  any  change  in 
substance  or  in  the  method  of  collection. 
The  information  collection,  which  is 
scheduled  to  expire  on  December  31, 
1985,  is  contained  in  PBGC's  regulation 
on  Employer  Liability  for  Single 
Employer  Plan  Terminations:  Rules 
Pertaining  to  Withdrawals  from  and 


Terminations  of  Plans  to  Which  More 
Than  One  Employer  Contributes  Other 
Than  Multiemployer  Plans,  29  CFR  Part 
2622.  This  regulation  requires  that,  if  an 
employer  claims  that  its  net  worth  limits 
the  amount  of  employer  liabilities  owing 
to  the  PBGC  upon  plan  termination,  it 
must  notify  the  PBGC  and  submit  net 
worth  information  that  will  enable  the 
PBGC  to  calculate  the  correct  amount  of 
employer  liability.  The  effect  of  this 
notice  is  to  advise  the  public  of  PBGC's 
request  for  0MB  approval  of  an 
extension  for  this  information  collection. 
ADDRESSES:  All  written  comments 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB,  Attention;  Desk  Officer  for  the 
Pension  Benefit  Guaranty  Corporation. 
3208  New  Executive  Office  Building, 
Washington.  DC  20503.  The  request  for 
extension  will  be  available  for  public 
inspection,  and  copying,  at  the  PBGC 
Communication  and  Public  Affairs 
Department,  Suite  7100,  2020  K  Street. 
NW.,  Washington.  DC  20006.  between 
the  hours  of  9KX)  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Renae  R.  Hubbard,  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  611,  2020  K  Street, 
NW.,  Washington.  DC  20006;  telephone 
202-254-4856  (202-254-6010  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

Issued  at  Washington,  DC,  this  26th  day  of 
November  1985. 
Kathleen  P.  Utgoff. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  85-28707  Filed  12-2-  85;  8:45  am] 

BILUNG  CODE  77IM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IA-998;  nie  No.  803-44] 

Conning/Blgler  Limited  Partnership; 
Application  and  Opportunity  for 
Hearing 

November  26, 1985. 

Notice  is  hereby  given  that  Conning/ 
Bigler  Limited  Partnership  ("Conning/ 
Bigler"  or  the  "General  Partner")  41 
Lewis  Street.  Hartford.  Connecticut 
06103,  the  general  partner  of  Conning 
Insurance  Capital  Limited  Partnership 
(the  "Fund"),  for  itself  and  on  behalf  of 
the  affiliated  investment  advisers 
referred  to  below,  filed  an  application 
on  December  6, 1984,  and  amendments 
thereto  on  July  3, 1985,  and  November 
15, 1985,  for  an  order  of  the  Conmiission, 
pursuant  to  section  206A  of  the 
Investment  Advisers  Act  of  1940  (the 
"Act"),  for  exemptions  from  (1)  the 


prohibitian  on  performance-based 
compensation  in  section  205(1)  of  the 
Act  as  applicable  to  the  Fund  and  a 
companion  foreign  limited  partnership 
as  described  below  and  (2)  certain  of  the 
record-keeping  requirements  of  Rules 
204-2(b)  and  (c)  thereunder.  All 
interested  persons  are  Rferred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  die  representations 
contained  therein,  which  are 
summarized  below,  and  (o  the  Act  for 
the  text  of  the  applicable  provisions 
thereof. 

The  application  states  that  the  Fund  is 
organized  as  a  Hmited  partnership. 
Conning/Bigler,  which  will  register  as 
an  investment  adviser  under  the  Act  and 
will  be  the  sole  general  partner  of  the 
Fund,  will  have  exclusive  authority  and 
responsibility  for  the  selection  of 
investments  and  the  management  of  the 
Fund  and  will  devote  substantial  time 
and  resources  to  the  operation  of  the 
Fund.  The  application  states  that  the 
primary  investment  objective  of  the  fund 
is  long-term  yowth  of  capital  The 
Fund's  assets  will  be  invested  in 
companies  and  other  entities  engaged  in 
varius  segments  of  the  insurance 
business  and  other  insurance-related 
financial  services  enterprises.  The 
application  states  that  it  is  anticipated 
that  the  partners,  employees  and  certain 
affiliates  of  the  partners  of  Conning/ 
Bigler  will  become  actively  involved  in 
the  managonent  of  some  of  the 
companies  in  which  the  Fimd  invests. 

According  to  the  application, 
Conning/Bigler  is  a  limited  partnership, 
of  which  Conning  Investment  Psurtners  is 
the  general  partner  and  Bigler  Partners 
and  Peter  M.  Seigle  are  the  hmited 
partners.  The  partners  of  Conning 
Investment  Partnera  are  also  partners  of 
Conning  &  Company,  which  is  a 
registered  investment  adviser  under  the 
Act  as  well  as  a  brokerage  and 
insurance  consulting  firm.  Its 
institutional  research  covers  a  wide 
range  of  primary  and  emerging  growth 
companies  in  the  property-casualty, 
reinsurance,  Hfe  or  accident  and  health 
insurance  and  insurance  broker 
segments  of  the  business.  Harold  E. 
Bigler,  Jr.,  a  stockholder  of  Bigler 
Partners,  Inc.  which  is  the  sole  general 
partner  of  Bigler  Partners,  and  Peter  M. 
Seigle  are  general  partners  of  Bigler, 
Lattimer  &  Seigle,  which  is  a  registered 
investment  adviser  under  the  Act.  Mr. 
Bigler  is  also  the  sole  stockholder  of 
Bigler  Investment  Management 
Company,  Inc.,  which  is  also  a 
registered  investment  adviser  under  the 
Act.  Messrs.  Bigler  and  Seigle  are  also 
stockholders  of  New  England  Asset 
Management,  Inc.,  which  is  also  a 


registered  investment  adviser  imder  the 
Act.  The  foregoing  registered  investment 
advisers,  together  with  any  other 
registered  investment  advisers  with 
which  any  partner  of  CcRining/ffigler  or 
any  affiliate  of  any  partner  of  Conning/ 
Bigln  becomes  affiliated  in  the  foture, 
are  hereinafter  sometimes  referred  to  as 
the  "Affiliated  Investment  Advisers". 

It  is  represented  that  Conning/Bi^er 
will  receive  an  annual  management  fee 
and  a  performance  fee  of  20%  of  net 
realized  capital  gains,  as  more  fully 
described  below.  The  application  further 
states  that  Conning/Bigler  will  pay  the 
ordinary  expenses  of  managing  the 
assets  and  administering  the  Fund. 
Conning/Bigler  will  enter  into  an 
investment  advisory  contract  with 
Conning  &  Company  for  the  provision  of 
investment  advisory  and  other 
investment  support  services.  Conning/ 
Bigler  will  also  enter  into  an  agreement 
with  Bigler  Partners  for  the  provision  of 
administrative  services.  It  is  stated  that 
the  annual  fees  paid  by  Cooning/K^er 
to  Conning  &  Company  and  Bigler 
Partners  will  be  a  percentage  of  the 
management  fees  paid  to  Conning/Bigler 
by  the  fund.  It  is  represented  that 
Conning/Bigler  will  invest  in  the  Fund 
an  amount  equal  to  1%  of  the  aggregate 
capital  contributions  of  all  partners. 

The  application  further  states  that  the 
Fund  will  make  a  private  offering  to 
selected  investors  of  $40,000^X30  of 
limited  partnership  interests.  The  Fund 
will  have  a  minimum  of  $12,000,000  of 
committed  capital.  Investors  will  be 
required  to  invest  a  minimum  oi 
$1,000,000  in  the  Fund.  Although  the 
General  Partner  may  waive  this 
requirement,  it  is  represented  that  in  no 
event  will  an  investor  be  permitted  to 
invest  less  than  $150,00a  Hie  limited 
partners  will  each  be  required  to  state  in 
writing  that  the  limited  partner  has  a 
mininumi  net  worth  of  at  least 
$1,000,000;  that  such  limited  partner  is 
investing  at  least  $150,000  in  the  Fund; 
and  that,  fcwr  limited  partner  institutional 
investors,  the  investment  does  not 
exceed  20%  of  its  net  worth.  For  limited 
partners  who  are  natural  persons,  unless 
such  limited  partnere  is  ixrvesting  at 
least  $1,000,000  in  the  Fund,  the  amount 
of  his  investment  cannot  exceed  33%  of 
his  total  invested  capital. 

The  application  represents  that 
limited  partner^ip  interests  will  be 
offered  and  sold  only  to  institutional 
investors,  such  as  insurance  companies 
and  pension  plan  trusts,  and  other 
investors,  including  individuals,  who 
qualify  as  "accredited  investors"  within 
the  meaning  of  Regulation  D  of  the 
Securities  Act  of  1933.  Interests  in  the 
Fund  will  be  sold  only  to  investors  who 


Conning/Bigier  reasonably  beheves  are 
sophisticated  and  able  to  bear  the 
economic  risks  of  an  investment  in  the 
Fund  and  have,  either  alone  or  together 
with  their  representatives,  such 
knowledge  and  experience  in  financial 
and  business  matters  so  as  to  be 
capable  of  evaluating  the  merits  and 
risks  of  the  proposed  investment, 
including  the  proposed  method  of 
compensating  the  General  Partner. 

The  application  further  states  that  the 
Fund  win  maintain  on  its  books  a 
capital  account  for  each  partner.  Each 
partner's  capital  accoimt  will  be 
credited  with  the  capital  contributions 
made  by  such  partner  and  tncre;2sed  by 
the  amomrt  of  net  operating  income  and 
net  realized  capital  gains  allocated  to 
such  partner,  eaid  vfiH  be  decreased  by 
the  amount  of  net  operating  losses  and 
net  realized  capital  losses  allocated  to 
each  partner  and  by  the  amount  of  any 
distributions  made  to  such  partner.  The 
allocation  and  distribution  provisions 
will  prevent  the  Genral  Partner  fi-om 
receiving  more  than  20%  of  the 
cumulative  net  capital  gains  of  the  Fund 
over  its  entire  term.  This  is 
accomplished  by  (1)  prohibiting  any 
distribution  to  the  General  Partner  of  its 
performance  fee  until  each  limited 
partner  has  received  distributions, 
including  tax  distributions,  equal  to  the 
sum  of  (a)  the  net  ordinary  income 
allocated  to  it  pins  (b)  its  capital 
contributions,  plus  (c]  an  amount  which, 
together  with  all  other  distributions 
made  to  such  limited  partner,  is 
sufficient  to  provide  an  internal  rate  of 
return  of  10%  per  aimum  on  the  amount 
of  such  capital  contributions. 

The  provisions  for  the  allocation  of 
the  Fund's  income,  gains  and  losses  are 
fully  set  forth  in  the  application.  The 
procedures  for  Fund  distributions  are 
also  described  in  full  therein.  The 
General  Partner  may  distribute  cash  or 
securities  to  the  limited  partners.  The 
Fund's  advisory  committee,  selected  by 
Conning/Bigler  and  composed  of 
representatives  of  the  partners  and 
other  individuals,  shall  approve  the 
methodology  used  for  each  valuation  of 
non-maii(etabIe  securities  made  for  the 
purpose  of  making  a  distribution  in  kind. 
If  the  advisory  committee  shall 
disapprove  any  such  methodology  or  if 
any  such  approved  methodology  shall 
be  objected  to  by  one-quarter  in  interest 
of  the  limited  partners,  the  vahie  of  the 
distributed  securities  will  be 
conclusively  determined  by  an 
independent  appraiser  appointed  by  the 
General  Partner  and  satisfactory  to  two- 
thirds  in  interest  of  the  h'mited  partners. 

The  application  further  states  that  to 
facilitate  participation  by  foreign 
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investors.  Conning  'Bigler  is  also  forming 
a  limited  partnersh  ip  under  the  laws  of 
the  Cayman  Island  i  (the  "Foreign  Fund" 
and,  together  with  he  Fund,  the 
"Funds").  Conning,  Bigler  will  be  the 
invested  general  pj  rtner  of  the  Foreign 
Fund  and  will  have  exclusive 
responsibility  for  tike  selection  of 
investments  of  the  Foreign  Fund.  It  is 
represented  that  the  foreign  investors 
have  expressed  thg  desire,  for  their  own 
reasons,  to  make  their  investment 
through  a  corporate  entity.  Accordingly, 
in  lieu  of  purchasinc  limited  partnership 
interests  directly  irtthe  Foreign  Fund, 
the  foreign  investoijs  will  purchase 
shares  of  a  corpora^on  organized  under 
the  laws  of  the  Cajinan  Islands,  which 
will  he  the  sole  limited  partner  of  the 
Foreign  Fund.  The  shares  of  this 
corporation  will  be  offered  only  to 
investors  who  are  t  either  citizens  of  nor 
resident  in  the  Unit  »d  States  and  who 
meet  the  criteria  de  scribed  above  with 
respect  to  the  limit*  d  partners  of  the 
Fund. 

According  to  the  ipplication,  the 
investment  objective  and  policy  of  the 
Foreign  Fund  will  b^  the  same  as  that  of 
the  Fund.  It  is  anticipated  that  the  Funds 
will  invest  in  the  satae  investments,  in 
proportion  to  the  at  lounts  of  their 
respective  capital,  Except  to  the  extent 
that  applicable  law  jprohibits  or  limits 
foreign  investment,  jthe  investment  may 
have  unfavorable  tax  consequences  to 
the  forei^  investors  or,  it  is  alleged, 
other  similar  factors  make  a  particular 
investment  by  the  Fbreign  Fund 
inadvisable.  The  pa^inership  agreement 
of  the  Foreign  Fund  [will  be  identical  in 
all  material  respectl  to  the  partnership 
agreement  of  the  Fujid  described  above. 

It  is  asserted  thatisection  205(1)  was 
adopted  to  protect  iiivestors  from 
compensation  arransements  which 
would  encourage  ac^isers  to  take  undue 
risks  in  managing  the  funds  of  their 
clients  in  order  to  realize  or  increase  an 
advisory  fee  and  thit  such  a  danger  will 
not  exist  under  the  Funds'  partnership 
agreements  which  will  be  structured 
such  that  Conning/^igler's  performance 
fee  is  earned  only  if  ithe  Funds  are 
profitable  over  theiijentire  term  and 
such  that  Conning/Bigler  not  only  share 
in  the  gains  but  alsa  bears  a  portion  of 
any  losses.  The  temis  of  the  partnership 
agreement  will  provide  that  net  realized 
capital  losses  are  to  be  allocated  to 
Conning/Bigler  to  the  extent  of 
previously  allocated  net  realized  capital 
gains.  This,  coupled  Iwith  the  minimiun 
rate  of  retiun  to  the  limited  partners, 
means  that  Conning/Bigler  will  not  be 
entitled  to  share  in  any  gains  unless  at 


the  end  of  the  terms 


of  the  Funds  the 


cumulative  amount  ( if  such  realized 


gains  exceeds  the  cumulative  amount  of 
such  realized  losses  by  more  than  the     * 
amount  of  gains  required  to  provide  the 
limited  partners  with  an  internal  rate  of 
return  of  10%  per  annum  on  the  amount 
of  their  contributed  capital.  Requiring 
the  return  of  capital  plus  the  specified 
rate  of  return  to  the  limited  partners 
prior  to  the  distribution  of  the 
performance  fee  places  the  performance 
fee  earned  on  early  gains  at  the  risk  of 
subsequent  losses  and  prevents  the 
General  Partner  from  receiving  a 
performance  fee  which  exceeds  the 
amount  to  which  it  would  be  entitled  if 
the  performance  fee  were  calculated  on 
the  basis  of  realized  gains  net  of 
unrealized  losses.  The  partnership 
agreements  will  provide  that,  upon 
dissolution  of  the  Funds  and  after  giving 
effect  to  the  final  distribution  of  all 
assets,  the  General  Partner  must  return 
to  the  Funds  the  amount  by  which  its 
capital  account  is  less  than  zero. 
The  apphcation  also  seeks  an 
exemption  from  section  204  of  the  Act 
and  Rules  204-2  (b)  and  (c)  thereunder 
which  may  be  interpreted  so  as  to 
require  Conning/Bigler  to  maintain 
designated  books  and  records  with 
respect  to  each  limited  partner  of  the 
Funds.  It  is  asserted  that  the  purposes  of 
Rule  204-2  (b)  and  (c)  are  amply  served 
by  maintaining  separate  capital 
accounts  for  each  partner. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  18, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Conning/Bigler  Limited  Partnership  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date  an 
order  disposing  of  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing  upon  request  or  upon  it  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler. 

Secretary. 

(PR  Doc.  85-28669  Filed  12-2-85;  8:45  am] 
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[Release  No.  34-22663;  SR-NYSE-85-17] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc^  Order 
Approving  Proposed  Rule  Change 

I.  Introduction 

The  New  York  Stock  Exchange,  Inc. 
("NYSE")  submitted  on  May  15, 1985. 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  Uie 
Securities  Exchange  Act  of  1934  ("Act") 
to  modify  its  Rule  412  to  improve  the 
timehness  and  efficiency  of  customer 
account  transfers  among  NYSE  member 
firms. "  The  proposed  rule  change 
provides  generally  that  all  customer 
accounts  must  be  transferred,  through 
automated  account  transfer  facilities, 
within  ten  days  of  receipt  of  the 
customer's  transfer  request.  Amendment 
No.  1  to  the  proposed  rule  change 
specifies  certain  procedural  details  and 
provides  exemptions  from  certain  of  the 
rule's  general  time  frames.* 

In  conjunction  with  the  NYSE's 
proposal,  the  National  Securities 
Clearing  Corporation  ("NSCC")  has 
developed  an  automated  customer 
account  fransfer  system  ("ACATS")." 
This  system  contains  several  important 
features:  A  centralized  mechanism  for 
communicating  customer  account 
transfer  information  betwen  firms 
involved  in  a  transfer;  and  automated 
means  for  monitoring  compliance  with 
the  requirements  of  the  rule;  and 
automated  procedures  to  facilitate 
transferring  customer  assets  within  the 
required  time  frames. 

NSCC  is  currently  operating  its 
system  on  a  pilot  basis  with  a  limited 
number  of  participating  firms.  It 
proposes  to  expand  firm  participation 
gradually  and  achieve  full 
implementation  by  the  first  quarter  of 
1986.* 


'  The  proposed  rule  change  was  noticed  in  a 
Conunission  release.  Securities  Exchange  Act 
Release  No.  22080  (May  28, 198S).  SO  FR  23371 
("Notice"). 

«  The  NYSE  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  October  22. 1985.  This 
amendment  was  noticed  in  Securities  Exchange  Act 
Release  No.  22557  (October  25, 1985),  50  FR  45692. 

'  NSCC's  proposed  rule  change  to  establish 
ACATS  was  noticed  in  Securities  Exchange  Act 
Release  No.  22276  (July  29, 1985),  50  FR  31450,  and 
approved  in  Securities  Exchange  Act  Release  No. 
22481  (September  30, 1985).  50  FR  41274. 

*  In  iU  proposal  the  NYSE  has  stated  its  intention 
to  delay  required  use  of  the  NSCC  system  until 
NSCC's  system  expansion  is  completed.  The  NYSE 
stated  that  it  would  make  the  rule  effective,  at  a 
minimum,  90  days  following  Commission  approval 
of  the  proposed  rule  change  to  allow  member  firms 
adequate  time  to  make  necessary  operational  and 
programming  changes. 

Recently,  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  a  proposed  rule  change 

Continued 
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n.  Background 

The  NYSE  proposal  is  designed  to 
cure  weaknesses  in  its  current  Rule  412. 
The  current  rule  provides  for  a  ten-day 
time  frame  in  wfcdch  to  transfer  a 
customer's  account,  and  requires 
member  firms  to  establish  fail  to  deliver 
and  fail  to  receive  contracts*  in  the 
event  the  securities  are  not  transferred 
within  the  allotted  time.  However,  the 
ciurent  rule  does  not  require  these 
procedures  to  be  followed."  Moreover,  it 
permits  member  firms  to  delay  customer 
account  transfers  for  extended  periods 
while  disputing  with  the  customer  the 
amount  of  securities  or  the  money 
balances  in  the  customer's  account 

Those  difficulties  with  the  NYSE's 
current  account  transfer  rule  have  been 
aggravated  by  a  burgeoning  number  of 
customer  account  transfers^  and  a 
proliferation  of  new  products  that  entail 
complicated  transfer  processing.*  In 
response,  the  NYSE  has  had  to  work 
increasingly  with  its  largest  retail 
member  fims  to  expedite  pending 
transfers. 

Given  that  background,  both  the 
industry  and  the  Commission  recognize 
that  efficient  customer  account  transfers 
are  critical  to  street-name  account 
managment.  Moreover,  in  an 
environment  is  which  certificate 
immobilization  and  use  of  book-entry 


to  ettablish  customer  account  transfer  procedures 
for  its  member  firms.  The  NASD's  proposed  rule 
change  also  requires  use  of  automated  customer 
account  transfer  facilities.  The  NASD's  proposal 
rule  change,  which  parallels  the  NYSE  proposal,  is 
being  processed  for  publication  and  comment. 

*  A  fail  to  deliver  occurs  when  the  selling  broker 
does  not  deliver  the  security  to  the  buying  broker  by 
settlement  date.  A  fail  to  receive  is  created  for  the 
purchasing  broker  upon  the  selling  firm's  failue  to 
deliever. 

*  Current  Rule  412  states  that,  upon  receipt  of  a 
customer  account  transfer  request,  the  receiving 
firm  [i.e.,  the  ftrm  to  which  the  customer's  account  is 
to  be  transferred  "may"  submit  the  customer's 
statement  to  the  carrying  broker  [i.e..  the  firm  from 
which  the  account  is  to  be  transferred).  Also,  when 
the  account  information  is  verified  by  the  carrying 
broker,  the  receiving  broker  "may"  give  the  carrying 
broker  written  notice  to  complete  the  transfer 
within  five  days. 

*  The  growing  problem  with  customer  account 
transfers  is  reflected  by  the  increasing  numbers  of 
customer  complaint  letters  received  by  the 
Commission's  Office  of  Consumer  A^airs.  The 
number  of  customer  complaints  concerning  account 
transfers  has  increased  more  than  four-fold  from 
fiscal  year  1982  to  present.  In  1982,  the  Commission 
received  285  complaints  about  customer  account 
transfers  as  compared  to  1,220  in  fiscal  1985.  For  the 
last  three  years,  the  Commission  has  received  more 
complaints  about  customer  account  transfer  delays 
than  about  any  other  type  of  problem. 

'Most  of  the  difficultues  are  encountered  with  the 
transfer  of  Individual  Retirement  Accounts  ("IRA") 
and  Keough  accounts,  which  involve  third-party 
trustees.  Also,  special  problems  exist  in  transferring 
firm  proprietary  products,  such  as  financial 
management  accounts  with  check  writing  and 
credit/debit  card  privileges,  mutual  funds  and  zero 
coupon  bonds. 


facilities  are  expanding,  customers 
simply  must  be  able  to  move  street- 
name  positions  from  firm  to  firm 
promptly  and  accurately.  For  those 
reasons,  a  committee  comprised  of 
representatives  fit>m  members'  transfer 
of  accoimt  departments  (the  "412 
Committee"),  formed  nearly  ten  years 
ago,  was  reactivated  recently  to  help  the 
NYSE.  NASD  and  NSCC  develop  a 
modem  automated  customer  accoimt 
transfer  system. 

m.  NYSE  Proposal 

The  NYSE's  proposed  rule  pro'vides 
generally  that  when  the  customer  gives 
written  notice  to  his  carrying  firm  to 
transfer  his  account  to  a  designated 
receiving  firm,* both  the  receiving  firm 
and  the  carrying  firm  must  expedite  the 
transfer.** The  proposed  rule  then  sets 
forth  specifically  how  transfer  should  be 
accomplished. 

Once  the  receiving  firm  has  received 
the  customer's  signed  accoimt  transfer 
request  form,  the  rule  requires  that  the 
receiving  firm  immediately  notify  the 
carrying  firm.  The  carrying  firm  then  has 
five  business  days  from  receipt  of  the 
transfer  notice  to  either  (i)  validate  and 
return  the  instruction  with  a  statement 
reflecting  the  securities  and  money 
balances  in  the  customer's  account;  or 
(ii)  take  exception  to  the  transfer 
instruction."  The  carrying  broker  cannot 
reject  the  account  transfer  request  based 
on  a  dispute  with  the  customer  and/or 
receiving  firm  concerning  the  contents  of 
the  account. "Instead,  the  carrying  firm 
must  transfer  whatever  securities  and 
money  balances  are  shown  for  that 
customer  on  its  records. 

Once  the  carrying  firm  has  vaUdated 
the  transfer  instruction,  the  carrying  firm 
has  five  business  days  to  complete  the 
transfer.  '*  If  the  customer's  securities 


'The  NYSE's  proposed  rule  applies  only  to  the 
transfer  of  an  entire  account.  See  Interpretation  to 
proposed  Rule  412(a)  .01. 

"Proposed  Rule  412(a}. 

"  Proposed  Rule  412(b)(1). 

"By  so  limiting  the  basis  on  which  a  carrying 
firm  can  reject  a  customer  account  transfer  request, 
the  NY'SB4ias  addressed  a  major  deficiency  in  its 
current  rule.  The  proposed  interpretfitions  provide, 
-  however,  that  the  carrying  firm  may  take  exception 
to  the  transfer  instruction  for  four  reasons:  (1)  It  has 
no  record  of  the  account;  (2)  the  transfer  form  is 
incomplete;  (3)  there  is  an  improper  signature  on  the 
transfer  instruction:  or  (4)  the  customer  has  failed 
either  to  return  unused  checks  or  credit/debit  cards 
for  a  financial  services  account  or  to  provide  an 
affidavit  attesting  to  the  loss  of  the  unused  checks 
or  cards.  See  Interpretation  to  proposed  Rule 
412(b)(1)  .01. 

"Proposed  Rule  412(b)(3).  The  proposed 
interpretations  also  enable  the  receiving  firm,  at  the 
point  of  validation,  to  reject  the  transfer  if  the 
account  is  inconsistent  with  that  firm's  credit 
parameters.  See  Interpretation  to  proposed  Rule 
412(b)(1)  .01. 


have  not  been  delivered  to  the  receiving 
firm  within  five  business  days,  as 
required  under  the  Rule,  both  the 
carrying  and  receiving  firms  must 
establish,  as  appropriate,  fail  to  deliver 
or  fail  to  receive  contracts  respecting  the 
deliveries  that  have  not  occurred.  At 
that  point,  the  account  is  deemed  to  be 
transferred;  and  the  fail  positions  must 
be  closed  out  **  within  ten  business 
days." 

As  noted  previously,  in  addition  to 
establishing  specific  timeframes  and 
procedures  for  completing  customer 
account  transfers,  the  NYSE  rule 
proposal  requires  those  member  firms 
that  are  also  members  of  a  registered 
clearing  corporation  having  automated 
customer  account  transfer  facilities  to 
effect  customer  account  transfers 
.  through  those  facilities."  At  present. 


"A  fail  to  deliver  contract  is  closed  out  when 
either  (i)  the  carrying  firm  deUvers  the  security  it  is 
obligated  to  deliver,  or  (ii)  the  receiving  firm  goes 
into  the  market  to  "buy  in"  the  security.  The 
exchanges,  NASD  and  NSCC  each  have  established 
procedures  for  buying  in  securities  and  settling 
street-side  disputes  over  liability  for  money 
differences  between  the  settlement  price  of  the 
security  and  the  price  at  which  the  fail  to  deliver 
was  satisfied.  See,  e.g.,  NYSE  Rules  282  et  seq. 

"Proposed  Rule  412(c).  This  provision,  together 
with  additional  procedures  set  forth  in  the 
interpretations,  supersedes  the  NYSE's  general  buy- 
in  rules  for  purposes  of  account  traiufer  processing. 
In  contrast  to  the  NYSE's  ten-day  close-out 
provision,  the  Commission's  Rule  15c3-l  (the  Net 
Capital  Rule),  provides  that  for  any  fail  to  deliver 
contract  outstanding  more  than  five  days  a  broker- 
dealer  must  apply  a  haircut  to  the  position  and  take 
a  charge  from  net  capital.  See  Rule  15c3-l(c)(2)(ix). 
The  Division  of  Market  Regulation  ("Division") 
accordingly  has  advised  the  NYSE  that  it  would  not 
recommend  enforcement  action  if  broker-dealers 
did  not  take  the  net  capital  charge  required  by  Rule 
15c3-l  for  fail  to  deliver  contracts  established  under 
Proposed  Rule  41Z  See  Interpretation  to  Proposed 
Rule  412(b)(3)  .01. 

"NSCC's  ACAT  system  plays  a  key  central  role 
in  effecting  the  automated  transfer  of  securities 
positions.  Ail  securities  in  a  customer's  account  that 
are  eligible  for  processing  in  NSCCs  continuous  net 
settlement  ("CNS")  system  will  enter  NSCCs  C^.'S 
accounting  operations  on  trade  date  plus  three.  For 
customer  securities  that  are  not  eligible  for  CNS, 
NSCC  will  produce  receive  and  deliver  orders  for 
the  respective  firms  and  will  automatically  credit 
and  debit  the  appropriate  members'  money 
settlement  accounts  for  the  value  of  the  items 
indicated  on  the  deliver  and  receive  orders.  (The 
proposed  interpretations  require  the  carrying  finn  to 
assign  a  current  market  value  to  all  securities  to  be 
transferred.  See  proposed  Interpretation  to  Rule 
412(b)(l).03).)  The  exchange  of  securities  and  money 
on  non-CNS  items  is  to  be  accomplished  by  the 
member  firms  outside  the  NSCC  system.  See  NSCC 
Rule  SO,  sections  la  11.  and  12. 

Because  some  member  firms  participate  in  NSCC 
on  a  limited  basis,  and  do  not  have  arrangements  to 
settle  at  NSCC  the  NYSE  rule  would  only  apply  to 
those  firms  that  could  use  NCSS's  automated 
account  transfer  facility.  See  Interpretation  to 
Proposed  Rule  412(e)  .01.  The  NYSE  rule  requires 
that,  when  other  clearing  corporations  develop 
automated  account  transfer  services.  NYSE 
members  that  settle  through  those  clearing 
corporations  must  use  their  automated  farilities. 
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NSCC  is  the  only  ct^aring  corporatian 
that  has  an  automated  customer  account 
transfer  service.       : 

The  NYSE  propoaal  also  authorizes 
the  exchange  to  exetnpt  from  the 
provisions  of  the  rul^  any  member,  class 
of  members,  type  of  iaccount  or 
security — either  undonditionally  or  on  a 
case-by-case  basis,  y  Finally,  the  NYSE 
proposed  rule  woula  permit  the 
exchange  to  impose  la  discretionary 
"late  fee"  of  $100  pe^  account  for  each 
day  tiiat  tfje  membe^  firm  failed  to 
foUow  the  nrfe. 

IV.  Discussioa 

A.  General 

The  NYSE's  propoeed  modifications  to 


Rule  412  represent  a 


major  step  toward 


assuring,  industry-w  de,  that  customer 
accounts  will  be  transferred  in  a  timely 
manner.  TTie  proposed  rule  establi^es 
uniform  procedures  ind  specific  time 
frames;  provides  inc^ased  certainty  to 
cnstomers  that  as  of  settlement  date, 
most  positions  in  most  accounts  will  be 
deemed  transferred:  and  ensures  that 
assets  and  funds  wiH  be  available  for 
customers'  use  at  tha  receiving  firm  on  a 
timely  basis.  Indeed.!  by  requiring  firms 
to  establish  fail  positions  on  their  books 
relative  to  customer  securities  that  have 
not  been  transferred  jwithin  the 
prescribed  time  fi'ambs,  the  rule 
transfers  the  risks  associated  with 
transfer  delays  from  customers  to 
broker-dealers.  The  ijule  thus  creates 
significant  incentives  to  transfer 
accounts  on  time,  w^ile  extending 
traditional  close-out  ^medies  to  the 
castoroer  account  tr^sfer  process.  In 
that  way.  the  rule  seams  well-designed 
to  ensure  both  timel/  and  financially 
reqx>nsibie  transfersl'* 

In  addition,  requiring  the  use  of 
automated  clearing  agency  account 
transfer  facilities  extends  the  proven 
benefits  of  National  System  services  to 
the  castomer  accouinl  transfer  process. 
Injecting  centraUzed  Wearing  facilities 
into  ^e  transfer  process  promotes 
timely  delivery  and  receipt  of 
communications  between  the  receiving 
and  carrying  firms  ai|d  enables  effective 
com|diance  monitoriiig.  Also,  use  of  an 
automated  system  shpuld  enhance 
efficiency  and  reduce  expenses  in 


"  Propowd  Rule  412(0.  Jbe  ^JYSE  p!aiu  Jo  um 
thi*  exemptive  authority  because  of  "difficultie* 
encountered  in  readily  traniferTing  certain  accounts 
■nd  asseu  [e.g..  IRA  and  Ksogh  accounts,  limited 
partoeafaip  interests.  certiUcales  of  depKMitJ  within 
the  prescribed  time  periodsT 

'*  To  the  extent  the  custi$ner  and  the  carrying 
firm  disagree  on  the  contests  of  the  account  that 
was  tranafensd.  the  '■^■r'^irtpir  will  need  to  resolve 
thoee  discaerancies  with  th  ( cairying  firm  after  the 
account  has  been  A^tmmA  ijaiutBiTed  under  the 
rule. 


account  transfer  prooessing  by 
eliminatuig.  for  «&  d^oeitory-eligible 
securities,  the  mmuaHy  intensive 
handling  of  certificates  and  related 
paper  between  the  two  broker-dealer 
firms.  Thus,  by  •saaring  that  customers' 
accounts  wnll  be  transferred  promptly 
and  accurate^,  the  NYSE  proposal 
should  reduce  risk,  expense  and 
potential  exposure  for  customers. 

As  noted  above,  the  industry 
momentum  behind  the  NYSE  proposal 
was  based  on  a  recognition  that  in  a 
period  of  increased  reliance  on  book- 
entiy  facilities,  prompt  and  efficient 
account  transfer  arrangensents  are 
increasingly  important  More  to  the 
point,  increased  immobilization  of 
securities  will  be  more  dfficult  to  the 
extent  customers  lack  confidence  that 
street  name  positions  will  be  tranferred 
'  from  one  firm  to  another  promptly, 
efficiently  and  accurately.  In  view  of 
those  concerns,  the  Commission 
believes  that  the  NYSE  proposal  should 
advance  National  System  objectives  be 
removing  a  potential  impediment  to 
increased  securities  immobilization. 
Indeed,  the  NYSE's  proposed  rule 
change  should  encourage  customers  to 
maintain  their  securities  in  street  name 
at  their  broker-dealer  whenever 
possible,  and  thereby  promote  the 
further  immobilization  of  the  securities 
certificate." 

B.  Public  Comments  and  NYSE 
Interpretations 

TTie  Commission  has  received  three 
comments  about  the  NYSE  proposal.  See 
later  fiom  James  F.  McNamara,  Senior 
Vice  President  Directors  of  Operations, 
Advest  to  Secretary,  SEC,  June  18, 1985 
("Advest  letter-):  letter  from  Joseph  R. 
Hardiman,  Chief  Operating  Officer, 
Alex.  ^Dwn  &  Sons,  Inc..  to  Richard 
Ketchum,  Director,  Division  of  Market 
Regulations,  SEC,  August  5, 1985  ("Alex 
Brown  letter"):  and  letter  from  Melvin  B. 
Taub,  Vice  President,  Securities 
Operations  Division,  Merill  Lynch  &  Co., 
Inc.,  to  John  P.  Wheeler  HI,  Security, 
SEC.  August  19. 1985  ("Merrill  letter"). 
As  discussed  at  greater  length  below, 
each  of  the  commentors  strongly  * 
endorsed  the  NYSE's  proposal,  but 
suggested  some  areas  in  which  the  rule 
might  be  clarified  or  strengthened. 

One  commentor,  Merrill  Lynch, 
applauded  ttie  NYSE's  effort  to  set 


■*  The  SEC  held  ■  series  of  workshops  in 
February  and  March.  1986.  which  explored  ways  to 
further  immobilize  the  securities  certificate.  The 
workshops  revealed  that  perceived  di^culties  in 
promptly  transfening  strset-name  accounts  may  be 
one  obstacle  to  groater  immobilizatian  of  the  paper 
certincale.  See  8EC  Staff  Report  Progress  and 
Prospects:  Depoaitarjr  Immobilization  of  Secretary, 
and  Use  of  Book-Entry  Systems,  June  14, 1985.  at  15. 


enforceable  standards  for  the  industry 
for  transferring  customer  accounts,*" 
but  suggested  that  the  rule  not  wpph/  to 
securities  that  are  not  depository 
eligible.  In  Merrill  Lynch's  view,  it  is 
impossible  to  transfer  these  securities 
within  tight  bme  frames,  and  it  is  unduly 
burdensome  to  require  firms  to  establish 
fafls  for  securities  in  which  transfer 
delays  are  beyond  their  controk  For 
such  securities,  it  suggested  that 
member  firms  be  required  merely  to 
report  a  transfer  to  the  relevant  SRO. 
The  Commission  appreciates  those 
comments,  but  believes  that  the 
proposed  rule  as  refined  in  the 
interpretations  accommodates  most  of 
the  known  difficulties  in  transferring 
different  types  of  assets.  Among  other 
things,  the  Exchange  has  created 
exemptions  ia  its  proposed 
interpretations  that  provide  members 
with  substantial  latitude  in  certain 
circumstances.''  For  instance,  because 
transfer  of  IRAs  often  requires 
processing  by  a  third  party  trustee  on 
both  the  dehvering  and  receiving  end  of 
a  customer  account  transfer,  the  NYSE's 
proposed  interpretations  allow  ten  days 
instead  of  five  for  the  carrying  firm  to 
validate  an  IRA  account  transfer 
request.  Similarly,  the  NYSE's 
interpretations  do  no  require  firms  to 
establish  fail  positions  for  certain  types 
of  securities  that  may  be  impossible  to 
deliver  (and  thus  impossible  to  close 
out).  In  addition,  the  proposed 
interpretations  extend  from  ten  to  thirty 
days  the  period  in  which  firms  are 
required  to  close  out  fail  positions  for 
securities  that  are  difficult  to  deliver 
expeditiously.**  Finally,  the  NYSE 
retains  authority  to  grant  case-by-case 
exemptions  in  the  event  that  particular 
transfers  or  closeouts  have  an 
imexpected  and  burdensome  impact  on 
firms. 

The  Commission  believes  that  those 
interpretations  create  significant 
compliance  flexibility  and  reduce 
processing  burdens  that  otherwise  might 
be  posed  by  strict  time  frames  in  the 
Rule.  Moreover,  the  Rule  provides  the 
NYSE  with  needed  flexibility  to  adjust 
the  Rule  and  the  Interpretations  as 
future  conditions  require."  Because 


*•  See  Merrill  letter,  dted  in  text  supra. 

*'  Under  the  rule,  exemptions  may  be  created  for 
any  type  of  security  or  account 

"  Significantly,  this  exemptive  provision  does  not 
delay  the  customer's  acoeas  to  securitiea  in  its 
receiving  firm  account 

"  When  fashioning  exemptions  concerning  a 
class  of  accounts,  securities  or  members,  the  NYSE 
must  ensure  that  it  complies  with  the  requirement  to 
file  proposed  rule  changes  with  Commission 
pursuant  to  section  19(bMl)  of  the  Act  and  Rule 
19b-4  thereunder. 
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automated  account  transfer  proc^aejflg 
is  still  in  the  developmental  stage,  the 
Conuniseiojt  anticipates  that  the  Rule 
will  be  applied,  and  amended  if 
necessary,  with  appropriate  sensitivity 
to  special  circtmistances  and  system 
developments.  Only  as  the  Exchange 
and  the  industry  gain  experience  with 
the  day-to-day  operations  of  the  rule 
and  NSCC's  system  will  it  be  possible  to 
determine  whether  the  proposed 
procedures  are  optimal.  At  the  same 
time,  however,  the  Commission 
appreciates  the  NYSE's  and  the 
industry's  focus  on  promptly 
Implementing  automated  programs 
designed  to  ensure  swift  and  effective 
account  transfers.  Thus,  the  Commission 
believes  that  the  NYSE  Rule  and  NYSE 
interpretive  authority  will  be  used  with 
that  primary  objective  in  view. 

Two  other  comment  letters  on  the 
proposed  rule  change  addressed  matters 
subsequently  covered  in  the  NYSE's 
interpretations.**  One  commentor, 
Advest"  suggested  that  the  NYSE 
incorporate  several  provisions  into  the 
body  of  the  rule,  such  as  providing  the 
receiving  firm  with  the  right  to  reject  an 
account,  and  articulating  special 
procedures  relating  to  the  transfer  of 
IRAs  and  financial  service  accounts. 
Those  items  have  been  included  in  the 
NYSE's  proposed  interpretations,  and 
they  are  now  part  of  the  NYSE  rule.  The 
other  commentor,  Alex.  Brown  & 
Sons,**  questioned  whether  carrying 
firms  should  be  permitted  to  reject 
transfer  requests  in  instances  in  which 
customers  have  not  returned  unused 
checks  and  credit  cards  issued  in 
connection  with  a  financial  services 
account  or  have  not  provided  affida^ts 
attesting  to  the  loss  or  destruction  of  the 
checks  or  cards.  This  commentor  noted 
that  banks  and  credit  card  issuers 
providing  similar  services  have  no  such 
requirements,  and  it  suggested  that  a 
carrying  firm  should  be  able  to  refuse 
transfer  only  if  the  customer  failed  to 
authorize  the  broker  to  dishonor  checks 
or  charges  subsequent  to  the  transfer 
request 

Ultimately,  it  may  be  appropriate  to 
eliminate  that  differential  treatment  of 
brokerage  and  banking  customers,  and 
the  Commission  encourages  the  NYSE 
and  industry  groups  to  explore  how  to 
achieve  that  ultimate  goal.  For  the  time 
being,  however,  the  Conunission 
believes  that  the  NYSE  requirement 
does  not  create  an  unreasonable  burden 


or  unfair  obligation  on  customers  that 
wish  to  transfer  financial  services 
accounts.  Financial  services  account 
customers  ordinarily  have  substantial 
investment  assets  and  some 
sophistication  in  money  management 
and  it  should  not  be  difficult  or 
confusing  for  them  to  have  to  return 
unused  (±ecks  and  cards  or  certify  to 
their  loss.  In  contrast  precluding  broker- 
dealers  from  requesting  unused  checks 
and  cards  prior  to  an  account  transfer 
could  require  significant  adjustments  for 
some  finns.  Many  firms,  for  example, 
currently  require  existing  customers, 
when  sUfting  assets  frxtm  a  financial 
services  account  into  another  account  at 
the  same  servicing  firm,  to  return  credit 
cards  and  checks  or  certify  to  their  loss 
before  terminating  the  financial  services 
account  For  such  firms,  contractual 
arrangements,  and  perhaps  even 
banking  arrangements,  are  designed 
around  that  card  and  check  surrender 
process.  Therefore,  at  this 
developmental  stage  in  the  customer 
account  transfer  process,  it  seems 
inappropriate  to  require  firms  to  change 
those  arrangements  and  operations 
simply  to  produce  uniformity  between 
baiik  credit  card/checking  account 
programs  and  broker  debit  card 
programs. 

C.  "Late  Fee" 

The  NYSE's  proposed  rule  provides 
that  the  Exchange  may  impose  a  fee  on 
a  member  organization  for  failing  to 
adhere  to  the  time  frames  or  procedures 
required  by  the  rule  or  its 
interpretations.  The  NYSE  states  that 
the  "late  fee"  will  be  imposed  "when 
patterns  of  dilatoriness  in  transfer  of 
accounts  are  detected  involving  a 
particular  member  organization."  " 

Section  6(b)(4)  of  the  Act  requires  that 
exchange  rules  "provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  .  .  .  using  its  facilities."  The 
Commission  has  interpreted  this  section 
to  require  that  exchange  members  be 
assessed  fees  that  are  equitably 
allocated  among  members  and 
reasonable  in  light  of  the  exchange 
services  provided.**  In  this  case,  the 
Exchange  is  not  providing  a  service  in 
any  traditional  sense,  and  a  firm's 
failure  to  comply  does  not  create 
additional  Exchange  processing  or 
administrative  work  outside  routine 
compliance  and  enforcement  activity.** 


Rather,  the  "late  fee"  is  functionally  a 
sanction — ^in  the  nature  of  a  disciplinary 
fine — ^for  violating  an  Exchange  ride.  As 
such,  that  fine  must  be  imposed  in  a 
manner  consistent  with  the  statute.*" 

In  its  fiUng,  the  NYSE  indicated  that  it 
needed  authority  to  levy  penalties  so 
that  it  could  promptly  discipline  any 
member  that  improperly  disregards  its 
responsibility  under  Rule  412.  In  die 
NYSE's  view,  elaborate  procedural 
requirements  would  frustrate  the 
exercise  of  that  authority  by  creating  the 
possibility  of  delay  and  expense  in 
fining  members  for  Rule  412  violations. 

The  Commission  is  sympathetic  with 
the  NYSE's  desire  to  act  swifUy  to 
enforce  compUance  and  ensure  that 
customer  account  transfers  are  not 
imnecessarily  delayed.  Moreover,  the 
Commission  believes  that  the  NYSE 
should  have  an  efficient  inexpensive 
method  for  imposing  administrative 
fines.**  The  rule  proposal  however, 
contains  no  standards  concerning 
aggregate  fee  amounts  or  fee  frequency, 
and  it  contains  no  guidelines  respecting 
circumstances  under  which  fees  would 
be  imposed.  Thus,  the  fairness  of  any 
"fine"  or  the  equitable  character  of  any 
particular  "fee"  could  ony  be  tested  by 
reference  to  particular  circumstances — a 
result  for  which  the  Act  requires  either 
an  opportunity  for  a  hearing  or  a  fuller 
set  of  fee  parameters  for  modest 
"administrative  fines". 

Accordingly,  the  Commission 
anticipates  thiat  the  NY^  will  continue 
to  develop,  and  will  file  with  the 
Commission,  standards  and  guidelines 
for  adminlstratives  "fees"  for 
insubstantial  yiolations.  For  example, 
the  Exchange  may  decide,  for 
convenience,  to  include  that  authority  in 
existing  Rule  476,  concerning  other  types 
of  "traffic  tickets".**  Pending  a 
determination,  if  any,  to  file  such  a 
proposed  rule  change,  however,  the 
Commission  expects  the  NYSE  to 
administer  any  "late  fee"  under  Rule  412 
pursuant  to  the  requirements  of  the  Act 


**  These  comment  letlera  were  received  before 
the  proposed  interpretations  in  Amendment  No.  1 
were  published  for  comment. 

**See  Advest  letter,  at  text  preceding  n.  20  supra. 

**  See  Alex.  Brown  letter,  at  text  preceding  n.  20 
supra. 


**  See  Notice,  n.  2  supra,  SO^FR  22372. 

'*  See  Securities  Exchange  Act  Release  No.  20643 
(April  9, 1964),  SO  FR 1604Z  Securities  Exchange  Act 
Release  No.  21900  (March  28. 1965),  SO  FR  13297. 

"  The  automated  account  transfer  service,  in 
fact,  is  supplied  by  NSCC  which  it  imposing  it* 


own  provider  fees.  The  Exchange  of  cootm,  must 
perform  compliance  monitoriog  and  enforcement 
functions,  but  traditionally  the  cost  for  thoee 
functions  are  allocated  to  overhead,  not  to  fee-for- 
service  charges.  See  Securities  Exchange  Act 
Release  No.  22461  (September  30. 1966),  SO  FR  41274. 

*<>  Section  a(b)(7)  of  the  Act  requires  that  the 
exchange  provide  a  "fair  procedure  for  the 
disciplining  of  members."  Such  fairness  incfaidea 
bringing  specific  charges,  providing  iwtice  of  those 
charges,  and  providing  an  opportunity  for  a  hearing. 
See  section  e(dHl)  of  the  Act 

*■  Indeed,  the  Commission  realises  the  difficulliaa 
in  anticipating  the  extent  to  which  fees  will  be 
imposed  in  the  pilot  customer  account  transfer 
system. 

**  See  Securities  Exchange  Act  Release  No.  21668 
Qan.  25, 1965).  SO  FR  5025  (Feb.  2. 1965). 
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governing 
section  6(b)(7), 


V.  CoDchiflion 

For  the  reasons  discussed  in  this 
order,  the  Commission  finds  that  the 
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diac^liniry  acticuis.  including 
6(d)(1).  and  19(d). 


proposed  rule  ch{ 
the  requirements  oi 
rules  and  regnlatioi 
applicable  to  a  nat 
exchange,  in  partic 
requirements  of  sec 
17A. 

It  is  therefore  oi 
section  19(b)(2)  of 


is  consistent  with 
the  Act  and  the 

thereunder 
inal  securities 
iar,  the 
ion  6  and  Section 

ired,  pursuant  to 
\e  Act  that  the 


above-mentioned  proposed  rule  change 
be  and  hereby  is  approved. 

For  the  Cominissionlby  the  Division  of 
Market  Regulation  puf  uant  to  delegated 
authority. 

Dated-  November  2^  1985. 
|ohn  Wheelar, 
Secretary. 
[FR  Doc  85-28668  File^  12-2-85: 8:45  mi] 

MLUNQ  COOC  mO-OVM 


Silf-Regulatory  On  lanizations; 
Appfcants  for  UnA  tad  Trading 
PrivtagesMid  of  Opportunity  for 
llearfng,  Ptilladetptfa  Stock  Exctuinge, 
Ina 

November  2B,  1985.      I 

The  above  named  national  securities 
exchange  has  filed  applications  with  tiie 
Securities  and  Exchange  Commission 
piu^uant  to  section  ^f)(l)(B)  of  the 
Securities  Exchangel  Act  tk  1934  and 
Rule  12f-l  thereunder,  for  onhsted 
trading  privileges  in  {the  following 
security: 

Allied-Signal.  Inc. 
Common  Stock.  If  .10  Par  Vabe  (File 
No.  7-8006) 

This  security  is  listecl  and  registered  on 
one  or  more  other  nftional  securities 
exchange  and  is  rep(>rted  in  the 
consobdated  transaction  reporting 
system.  { 

Interested  person^are  invited  to 
submit  on  or  before  December  17, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcation.  Persons  desiring  to  make 
written  comments  should  file  tfiree 
copies  thereof  with  Sie  Secretary  of  the 
Securities  and  Exchnige  Commission, 
Washington.  D.C  2(]$4B. 

Following  this  opffortmuty  for  hearing, 
the  Commission  willl  approve  the 
application  if  it  findi .  based  upon  all  the 
information  availahl9  to  it  that  the 
extensions  of  imliste  d  trading  privileges 
pursuant  to  each  ap;  Hcation  is 
consistent  with  the  b  laintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors 


For  the  Commission,  bjr  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 

lohaWkMlar. 

Secretary. 

[FR  Doc  BS-287S6  PUed  12-2-85:  8:45  am] 
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[Seourtttas  Exchange  Act  of  1934,  RalMsa 
No.  22665;  FItod  Na  57-787] 

Approval  of  Anwndnwnta  to  tho  Plan 
■or  VM  uvaignaiion  or  Nanonai  aunrROi 
Syalaia  SaourWaa  SubinHtad  by  tfio 
National  Aaaedation  of  Securities 
Dealors,  fcic 

November  28, 198S. 

On  December  18, 1984.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Commission 
pursuant  to  Rule  llAa2-l  under  the 
Securities  Fjcchange  Act  of  1934 
("Act")  *  proposed  amendments  to  its 
"National  Market  System  Securities 
Designation  Plan  with  respect  to 
NASDAQ  Securities '  ("Designation 
Plan").*  The  Designation  Plan  provides 
for  the  fiesignation  of  securities  meeting 
the  criteria  in  Rule  llAa2-l  for 
designation  as  National  Maiicet  System 
("NMS")  Securities. 

The  proposed  amendments  primarily 
are  intended  to  incorporate  language 
changes  reflecting  amendments  to  Rule 
11A«2-1  that  resulted  in' an  expansion  of 
the  ninnher  of  securities  eligible  for 
designatioiL'  The  proposed 
amendments  also  delete  obsolete 
language,  simplify  procedures  by  which 
issuers  apply  iar  designation,  and  reflect 
changes  in  NASD  procedures  required  to 
coordinate  designation  of  NMS 
Securities  with  the  Federal  Reserve 
Board's  administration  of  its  OTC 
MaiginList* 


'  17  CFR  2«.llAaZ-l  ("Rule").  Pursuant  to  the 
Rule,  certain  actively-traded  (wer-th«HX>ant8r 
("OTC")  securities  have  been  or  will  be  designated 
aa  NMS  Secuhtie*.  Upon  deaignatioa  an  NMS 
Security  is  deemed  a  "reported"  security,  as  that 
tenn  is  defined  in  Rule  llAa3-l(al(4)  under  the  Act, 
and  becomes  cabiact  ta  among  ether  things,  the 
Commission's  laat  sale  reporting  rule.  Rule  llAa3-l 
under  the  Act 

*  The  Conunisaion  approved  the  NASO's 
Designation  Plan  on  January  7, 1982.  Securities 
Exdumge  Act  Release  No.  1S399  (January  7. 1982), 
47  FR  222&  Genorally,  the  DMignation  Plan 
provides:  (1)  Proceduias  for  dMignation  of  NMS 
Securities:  (2)  procedures  for  determining 
substantial  compliance  with  Tier  2  criteria 
established  in  the  Rule:  (3)  prseedures  and  criteria 
for  detannimng  or  mqiendiag  ttw  NMS  status  of 
securities;  and  (4)  procedures  for  publishing  lists  of 
NMS  Securities. 

*  See  Securities  Exchange  Act  Release  No.  21583 
(December  M.  n8«),  SO  PR  TSa 

*  NMS  Securities  are  automatically  marginable 
pursuant  to  Reguhtion  T  under  the  Act.  See  Federal 
Reserve  Docket  R-eSlZ  (August  90, 19S»),  49  FR 
35758. 


Ob  January  17. 1985,  the  NASD's 
amendments  were  temporarily  approved 
for  a  period  not  to  exceed  120'day8  from 
the  publication  of  notice  of  approval.* 
No  comments  were  received  regarding 
the  release.  The  Commission  stated  at 
that  time  that  "the  maintenance  criteria 
proposed  by  the  NASD  require  further 
study  before  they  can  be  approved  on  a 
permanent  basis  because  the  criteria  are 
significantly  lower  than  the  newly 
amended  Tier  2  criteria."  Specifically, 
the  Commission  noted  that  the 
NASDAQ  National  List  eligibility 
criteria  did  not  include  separate 
maintenance  criteria  so  that  a  company 
Would  have  to  meet  continuously  the 
initial  eligibility  standards  to  remain  on 
the  National  List.  This  created  an 
apparent  anomalous  result  because, 
pursuant  to  the  proposed  maintenance 
criteria  for  NMS  Securities,  an  NMS 
Security  could  retain  its  designation  and 
be  reported  in  the  newspaper  even 
though  it  fell  below  the  National  List 
ebgifaility  standards. 

At  the  conclusion  of  the  initial  120  day 
approval  period  the  issues  remained 
largely  unresolved.  Accordingly,  the 
NASD  resubmitted  the  proposed 
amendments  and  the  Commission 
determined  to  extend  the  period  of 
effectiveness  for  another  120  days  while 
the  area  was  stiuhed  further.* 

On  November  25, 1985.  the  NASD 
filed  a  proposed  rule  change  pursuant  to 
Section  19b  under  the  Act  and  Rule  19b- 
4  thereunder  to  amend  Part  VII  of 
Schedule  D  (^  the  NASD's  by-laws  to 
provide  maintenance  criteria  for 
National  List  securities  equivalent  to  the 
proposed  maintenance  criteria  for  NMS 
Securities.  For  an  issuer's  security  to 
remain  eligible  for  inclusion  in  the 
National  List,  the  rule  change  would 
require  that  the  issuer  have  200.600 
publicly  held  shares  witfi  a  market  value 
of  $2  million  or  more  and  either  annual 
net  income  of  $200,000  for  the  previous 
fiscal  year  or  in  two  of  the  last  three 
fiscal  years  or  net  worth  of  at  least  $1 
million.  The  Commission  currently  is 
soliciting  comment  on  this  proposed  rule 
change.''  In  addition,  as  noted  in  the 
January  Release,  the  proposed 
maintenance  criteria  for  NMS  Securities 
are  similar  to  the  original  maintenance 
criteria  except  for  the  deletion  of  the  $1 
million  annual  trading  volimie  standard. 
While  the  Commission  had  some 
concern  over  the  deletion  of  this 


»  See  Securities  Exchange  Act  Release  No.  21670 
(January  17. 1985),  SO  FR  3810  ("January  Release"). 

*  See  Securities  Exchange  Act  Release  Na  22082 
(May  28, 1985),  SO  FR  2337a 

^  See  Securities  Exchange  ActHelease  No.  22864 
(November  28, 1985). 


standard,  in  view  of  no  comments  being 
received  and  no  apparent  problems  vritii 
the  me  of  the  revised  NMS  Securities 
maiiitenance  criteria  during  the  ei^t 
months  the  criteiMi  wen  temporarily 
approved,  the  Commission  ba* 
determined  to  approve  the  ntnpi^^fnyntB 
to  the  Designation  Plan  on  a  pennanent 
basis. 

The  Commission  finds  that  approval 
of  the  amendments  is  necessary  in  the 
public  interest,  for  the  protection  of 
investors  or  0ie  maintenance  of  fair  and 
orderly  markets,  and  to  remove 
iiupecfaBenti  to,  and  perfect  the 
mechanism  of,  m  national  naricet  system 
or  odierwise  in  furtherance  of  the 
purposes  of  the  Act 

Id  accordance  with  the  aboive,  it  is 
ordered,  porsuant  to  Section  llA  of  the 
Act,  and  paragraph  (d)(4)  of  Rvle 
llAa2-l  thereunder,  that  tfie  NA^'s 
amendments  to  the  Designation  Vista,  be, 
and  hereby  are.  approved. 

Far  the  Coounia^on.  by  tire  Dmnon  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-28748  Filed  12-2-65;  8:45  am] 
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S«tf -ftogulaftsqr  Offantu^on^ 
Amarlcaa  Stock  Exchanga,  Inc4  FlUno 
and  immadMa  Effactlwanaaa  of 
Proposad  Rula  Cttanga 

The  American  Stock  Exchange,  Inc. 
("Amex")  submitted  on  October  25, 
1W5,  copies  of  a  proposed  rule  change 
pursuant  to  section  19(b}(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act"}. 
15  U.S.C.  788(bKl)  and  rule  igb-4 
thereunder,  to  extend  tfie  Fixed  Income 
Trading  Permits  ["FTP')  program  for 
three  3rears  and  waive  the  FEP  specialist 
fee  for  that  time  period. 

I.  Self-Regulotocy  Otgantzatian's 
Statement  of  the  Purpose  «f ,  and  Ike 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  inchided 
statements  concemiag  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  U.  below. 
The  self-regulatory  organizatioD  has 
prepared  nmmiaries,  set  fordi  in 
sections  (A).  (B).  and  (C)  briow,  oi  the 


*  17  CFR  ZOSJO-^XST). 


most  significant  aspects  of  stidt 
statements. 

A.  Self-Regulctory  OrgonizatioD's 
Statemeat  of  the  Purpose  of,  end 
Statutory  Btuis  for.  the  Pro/Hmed  Rait 
Change 

(1)  In  February  1982.  the  Exchange 
membership  approved  the  FIP  Plan  and 
a  Constitutional  amendment  which 
authorized  the  Exchange  to  oSiex  50  FIPs. 
A  FIP  holder  is  entitled  to  execute 
principal  transactions  in  interest  rate 
options,  and  he  may  also  execute 
agency  transactions  if  designated  as  a 
specialist.  FIPs  are  renewable  lot  three 
years  at  an  annual  fee  of  $10,000. 
Although  FIP  specialists  were  required 
to  pay  a  $15,000  fee  during  the  fl»t  year 
of  the  program,  the  specialist  flee  was 
waived  by  the  Board  for  the  s^c^nd  and 
third  years.  In  August  1983.  Article  IV, 
section  1(h)(1)  of  the  Exchange 
Constitution  and  the  FIP  Pkn  were 
amended  to  give  the  Board  the 
discretion  to  extend  the  FIP  program  for 
an  additional  three  years.  The  Board 
was  also  given  the  authority  by  the  FIP 
Plan  to  waive  or  lower  the  $15,000 
specialist  fee  during  this  added  period. 

In  total,  five  FIPs  were  piut:hased  by 
the  end  of  the  November  23, 1982 
offering  period.  Thre?  are  currently  m 
use.  The  three  FIP  holders  have 
indicated  interest  in  renewing  the  FIPs. 
To  foster  the  growth  of  interest  rate 
options  trading,  the  Exchange  has 
extended  the  FIP  program  for  three 
years  and  waived  the  FIP  ^teciahst  fee 
for  that  time  period. 

(2)  Basis:  The  extension  of  the  FIP 
program  and  waiver  of  ttie  speci^st  fee 
is  consistent  with  section  e(b)  of  the  Act 
in  general  and  section  6(b)(5)  in 
particttlar  in  that  it  will  broaden  access 
to  the  Exdiange's  market  in  taterest  rate 
options  and  help  perfect  the  mechanism 
of  a  free  and  open  market 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  has  determined  that  no 
burden  on  competition  will  be  imposed 
by  it*  extension  of  the  FEP  program  and 
waiver  of  the  FIP  specialist  fee  for  three 
years.  On  the  contrary,  the  Exchange 
proposal  will  enhance  competition 
among  interest  rate  options  market 
participanta. 

C.  Self-Regulatory  Organization's 
Statement  cm  Comments  on  the 
Proposed  Rule  Change  Received  Prom 
Members,  Partidpaais  or  Othert 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


n.  Data  of  Effectiveness  of  the  Pkopoeed 
Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  beoome 
effective  pursuant  to  sectiea  19(bM^(A) 
of  the  Act  and  sabparapaph  (e)  of  Rale 
igb-i  under  the  Act  At  any  tiaie  within 
60  days  of  the  fiting  of  sadi  propoeed 
rule  change,  the  ConasMion  May 
sumarily  abrogate  such  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  die 
public  interst  for  the  protection  of 
investors,  or  otherwise  in  fortfierance  of 
the  purposes  of  the  act 

Pidrlication  of  the  sabmissiaa  is 
expected  to  be  made  tai  die  Padsnl 
Regfatav  during  the  week  of  November 
25, 1985.  Interested  persona  ate  invited 
to  sabmit  written  data,  vwws  and 
arguments  conceming  the  sabmission 
within  21  days  ban  Aa  data  ef 
pofaUcation  in  the  1 
Persons  desiring  to  i 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Csmmissian. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Reference  should  be  made  to  FQe 
No,  SR-Amex-«5-37. 

Copies  oi  die  sabmiseiea.  aQ 
subsequent  amendments,  aD  written 
statements  with  respect  to  die  proposed 
rule  change  which  are  filed  vriA  the 
CoBimission,  md  aSi  written 
communications  relating  to  the  proposed 
rule  change  between  the  Comraissiott 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  die 
Conunission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  atso  will  be 
available  at  the  principal  office  of  the 
Amex. 

For  the  Commissioa.  by  tbe  Diviaioo  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Dated:  November  2S  1985. 

John  Wheeler, 

Secretary. 

[FR  Doc  85-28750  Filed  12-2-«5;  »M  an} 


[Rateasa  No.  34-22«1;  Hto  NOk  8R-CB0E- 
85-43] 

Salf'Ragulatory  OrgantoaMawa; 
Chicago  Board  OpMona  Eachaina, 
Inc.;  Rling  and  linmadlata 
Effacdvanass  of  Propeaad  Rula 
Change 

The  Chicago  Board  Options  Exchange, 
Incorporated  ("CBC^")  submitted  on 
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>se  of.  and  the 
Proposed  Rule 


October  23. 1985.  cop  es  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Seouities  Excl  lange  Act  of  1934 
("Act").  15  U.S.C  78rfb)(l)  and  Rule 
19b-4  Uiereunder.  to  podify  a  CBOE 
policy  not  to  impose  t  transfer  fee  on 
the  sale  of  an  Exchange  membership 
and  not  to  remit  to  the  selling  member 
any  interest  earned  while  the  proceeds 
of  the  sale  are  held  bv  the  Exchange 
pursuant  to  Rule  S.isj 

! 

L  Self-Regulatory  Organization's 
Statement  of  the  Puij  ose  of,  and 
Statutory  Basis  for,  tl  e  Proposed  Rule 
Change 

In  its  filing  with  th«  Commission,  the 
self-regulatory  organi  cation  included 
statements  concemin ;  the  purpose  of 
and  basis  for  the  proi  osed  rule  change 
and  discussed  any  co  nments  it  received 
on  the  proposed  rule  i  :hange.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  ii  i  Item  II  below  and 
is  set  forth  in  section]  (A).  (B).  and  (C) 
below. 

A  Self-Regulatory  Oi  ionization 's 
Statement  of  the  Purp  a 
Statutory  Basis  for,  tlte 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  codify  for  the  purpose  of 
clarify  a  procedure  th^  Exchange  always 
has  followed.  The  statutory  basis  of  the 
rule  change  is  section|6(b)(4)  of  the  Act, 
in  that  it  provides  for  an  equitable 
allocation  of  a  reasonable  charge. 

B.  Self-Regulatory  Oiganization  's 
Statement  on  Burden  m  Competition 

The  Exchange  belie  i^es  that  the 
proposed  rule  change  will  not  have  an 
impact  on  competitioi . 

C.  Self-Regulatory  Organization's 
Statement  on  Commet  its  on  the 
Proposed  Rule  Changt  f  Received  From 
Members,  Participant  t  or  Others 

Comments  were  nei  ther  solicited  nor 
received- 

n.  Date  of  EHectiveness  of  the  Proposed 
Rule  Change  and  Timkig  for 
Commission  Action 

The  foregoing  change  has  become 
effective,  pursuant  to  lection  19(b)(3)(A) 
of  the  Act  At  any  timf  within  sixty  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act    | 

Ftiblication  of  the  sijbmission  is 
expected  to  be  made  ip.  the  Federal 
Register,  durmg  the  w^ek  of  November 


25, 1985.  Interested  persons  are  invited 
to  submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  bom  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-CBOE-85-43. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
CBOE. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  25. 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-28751  Filed  12-2-85;  8:45  am) 
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[Release  No.  34-22664;  File  No.  SR-NASD- 
85-33] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Adding  Maintenance  Criteria  to  the 
Criteria  for  Inclusion  In  the  National 
List 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78(b)(1),  notice  is  hereby  given 
that  on  November  25, 1985,  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  to  Part  VII 
of  Schedule  D  of  the  NASD's  By-Laws 
adds  maintenance  critieria  to  the 


existing  criteria  for  inclusion  in  the 
NASDAQ  National  List  identical  to  the 
maintenance  criteria  contained  in  the 
NASDAQ/NMS  Designation  Plan  filed 
with  the  Commission  pursuant  to  SEC 
Rule  llAa2-l. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv,  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C), 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Each  day,  quotations  for  those 
NASDAQ  securities  included  in  the 
National  List  are  disseminated  by  the 
NASD  to  the  news  media.  The  financial 
criteria  for  inclusion  in  the  National  List 
are  set  forth  in  Part  VII  of  Schedule  D  of 
the  NASD's  By-Laws.  Part  VII  currently 
includes  two  alternative  sets  of  criteria 
for  initial  inclusion,  but  does  not  provide 
for  maintenance  criteria.  Rather,  issuers' 
compliance  with  initial  inclusion  criteria 
is  reviewed  on  a  semiannual  basis; 
issuers  which  fail  to  meet  inclusion 
criteria  are  deleted  from  the  National 
List 

The  NASDAQ/NMS  Designation  Plan, 
filed  with  the  Commission  pursuant  to 
SEC  Rule  llAa2-l,  contains  both  initial 
inclusion  and  maintenance  criteria.  The 
proposed  amendment  to  Schedule  D  will 
eliminate  any  inconsistency  between  the 
criteria  for  inclusion  in  the  National  List 
and  the  criteria  under  the  NASDAQ/ 
NMS  Designation  Plan  by  adding 
maintenance  criteria  to  the  National  List 
identical  to  the  maintenance  criteria 
contained  in  tiie  NASDAQ.NMS 
Designation  Plan.  The  proposed 
maintenance  criteria  are  as  follows: 

1.  200,000  Publicly  Held  Shares 

2.  Market  Value  of  Publicly  Shares  of 
$2,000,000 

3.  Either  Annual  Net  Income  of  $200,000 
for  the  previous  fiscal  year  or  in  two 
fo  the  last  three  fiscal  years  or  Net 
Worth  of  at  least  $1,000,000. 

The  proposed  rule  change  is 
consistent  with  section  llA(a)(l)  of  the 
Securities  Exchange  Act  of  1934,  which 
provides  that  "it  is  in  the  public  interest 
and  appropriate  for  the  protection  of 
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investors  and  the  maintenance  of  fair 
and  orderiy  raariiets"  to  assure  "fair 
conqietition  among  brokers  and  dealers" 
and  section  15A(b](6),  which  requires 
the  rules  of  registered  securities 
assodatifflis  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of.  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regafatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  anticipate  diat 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effacfiveness  of  Prc^iosed 
Rule  Change  and  Timing  k» 
Commtssioa  Action 

Within  30  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  snch 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  other  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propsoed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 


available  for  in^wction  and  copying  at 
the  principal  office  of  the  above- 
mentioned  setf-regnlatory  organization. 
All  submissions  should  refer  to  the  file 
numbler  in  ttie  caption  above  and 
should  be  submitted  by  December  24, 
1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursaant  to  delegated 
authority. 

Date±  November  28, 1985. 
John  Whaeler, 

Secretary. 

[FR  Doc.  85-28752  Filed  12-2-8S;  a:4&  am] 
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IRel— —  No.  34-22867;  Rto  No.  SR-PCC- 
85-1tI 

Self-Regulatory  Organization^ 
Propoeed  Rule  Clumge  by  Pacific 
Clearing  Corp^  Amending  Ms  F^ 
Schedule  To  include  Charges  for 
Underwriting  Program  Services 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("AcT). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  29, 1985.  the 
Pacific  Clearing  Corporation  r*PCC") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  below.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 

PCC  and  its  a^iliated  securities 
depository.  Pacific  Securities  Depository 
Trust  Company  ("PSDTC"),  have 
developed  a  program  to  provide 
settlement  and  distribution  services  in 
coimection  with  certain  underwritings  of 
PSDTC-eligible  securities.  *  PCC  is 
proposing  to  amend  its  fee  schedule  to 
include  the  following  charge  for  "pick- 
up" services  provided  in  connection 
with  the  underwriting  program: 

Underwriting 

4Pick-up  service  $35.00  per  $25  million 
market  value 

In  its  filing  PCC  states  that  the 
underwriting  program  is  intended  to 
facilitate  securities  underwritings,  by 
expediting  the  issuance  and  distribution 
of  securities,  reducing  the  necessity  for 
physical  deliveries  and  encouraging  the 
use  of  bookentry  transfers  of  securities. 
PCC  believes  that  its  proposed  fee  for 
pick-up  services  in  connecticHi  with  the 
program  should  enable  PCC  to  recover 
its  costs  for  providing  these  services. 
PCC  further  believes  that  the  proposed 
rule  change  is  consistent  with  section      « 


'See  File  No.  SR-PCC-85-05.  Secarities  Exchange 
Act  Reieaie  No.  22400  (September  11, 19B5]  50  FR 
37939  (September  18, 1965).  PCC  ia  offering  these 
services  on  a  pilot  basis  pending  flnal  regulatory 
approval. 


17A(b)(3)(D)  of  the  Securities  Exchange 
Act  of  1934  ("Act"),  in  that  it  provides 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  I^e  19b-4.  At  any  time 
within  60  daj'S  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  apprc^mate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  of  the  Securities 
Exchange  Act  of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concemisg  die  proposal 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  sobmission.  all 
subsequent  amendments,  all  writtoi 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  writtm 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  proviaoas  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  die  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCC  All 
sulmiissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  24, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursaant  to  delegated 
authority. 

Dated:  November  26, 198& 
John  Wlweier. 
Secretary. 

[FR  Dog.  K-28753  Filed  12-2-85:  8:45  am] 
BiLLms  cooe  mio-oi-m 


[Release  No.  34-22M8;  RIe  No.  SR-PSOTC- 
85-111 

Self-Regulatory  Organizationa; 
Proposed  Rule  Cttange  i>y  Pacifie 
Securities  Depository  Tntat  Cow 
Amending  ita^Ne  Schedule  To  Indude 
Charges  for  Uri^erwriting  Program 
Services 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
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given  that  on  Octobelr  29. 1985,  the 
Pacific  Securities  Depository  Trust 
Company  ("FSDTC"!  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
below.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  changt. 

PSDTC  and  its  aRJiated  clearing 
corporation.  Pacific  Clearing 
Corporation  ("PCC")i  have  developed  a 
program  to  provide  settlement  and 
distribution  services  In  connection  with 
certain  underwriting^  of  PSDTC-eligible 
securities.*  PSDTC  is  proposing  to 
amend  its  fee  schedule  to  include  the 
following  charges  forj  distribution 
services  provided  in  ;onnection  with  the 
underwriting  prograr  i: 

Undertvriting 

•  Distribution — $5  jer  $1  million 
market  value       | 

— $5.00  per  issue 
($200.00  minimum;  ^2,000.00 

maximum) 
All  movement  and  )assth!ough 

charges  apply. 

•  Money  settlemen  t 

In  its  filing.  PSDTC  states  that  the 
underwriting  progran  is  intended  to 
facilitate  securities  uj  iderwritings,  by 
expediting  the  issuan  :e  and  distribution 
of  securities,  reducini  the  necessity  for 
physical  deliveries  ai  d  encouraging  the 
use  of  book-entry  traj  isfers  of  securities. 
PSDTC  l>elieves  that  ts  proposed  fee  for 
pick-up  services  in  aimection  with  this 
program  should  enable  PCC  to  recover 
its  costs  for  providing  these  services. 
PSDTC  further  believfes  that  the 
proposed  rule  changeiis  consistent  with 
section  17A(b)(3)(D)  6f  the  Securities 
Exchange  Act  of  1934i  in  that  it  provides 
for  the  equitable  allo()ation  of 
reasonable  dues,  fees:  and  other  charges. 

The  foregoing  rule  (fhange  has  become 
effective  pursuant  to  iection  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  [of  Securities 
Exchange  Act  Rule  IS  b-4.  At  any  time 
within  60  days  of  the  ilingofsuch 
proposed  rule  change  the  Commission 
may  summarily  abrog  ate  such  change  if 
it  appears  to  the  Com  nission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwis » in  furtherance  of 
the  proposes  of  the  A(  ;t 

Interested  persons  t  ire  invited  to 
submit  written  data,  vfiews  and 


arguments  concerning 


Persons  making  writtc  n  submissions 


the  proposal. 


*  See  nie  No.  SR-«DTC-  BS-07,  Securitie* 
Exchange  Act  Releaae  No.  ZMOl  (September  11. 
1985).  50  FR  37937  (September  19. 1985).  PSDTC  w 
offering  thete  i«rvice«  on  a  bilot  batii  pending  Snal 
regulatory  approval. 


should  file  six  copies  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PSDTC.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  24, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  28. 1985. 
John  Wheeler. 
Secretary. 
[FR  Doc.  8&-28754  Filed  12-2-85:  8:45  am) 

BILLING  CODE  MM-OI-M 

[ReteaM  No.  IC-14S20;  (File  Na  811-4046)] 

Federated  Government  Securities 
Trust;  Application  for  an  Order 
Declaring  That  Applicant  Has  Ceased 
To  Be  an  Investment  Company 

November  28, 1985. 

Notice  is  hereby  given  that  Federated 
Government  Securities  Trust 
("Applic&nt"),  421  Seventh  Avenue, 
Pittsburgh,  PA  15219,  registered  as  an 
open-end.  diversified,  management 
investment  company  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  filed  an  application  on 
November  18. 1985.  for  an  order 
pursuant  to  section  8(f)  of  the  Act. 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below,  and  to  the  Act  for  the  applicable 
provisions  thereof. 

Applicant  states  that  it  was  organized 
on  January  3. 1984,  and  that  its 
registration  statement  was  filed  on 
March  9. 1984,  but  never  became 
effective.  Applicant  further  states  that  it 
has  never  made  a  public  offering,  has  no 
securityholders  and  has  retained  no 
assets.  Applicant  represents  that  it  is 
not  a  party  to  any  litigation  or 
administrative  proceeding  and  does  not 


intend  to  engage  in  any  business 
activities  other  than  those  necessary  to 
effectuate  the  winding  up  of  its  business 
and  affairs.  Finally,  Applicant  states 
that,  pursuant  to  the  approval  of  its 
Trustees,  and  in  accordance  with  the 
laws  of  the  Commonwealth  of 
Massachusetts,  it  was  dissolved  and 
ceased  to  exist  on  August  30, 1985. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  appUcation  may,  not  later 
than  December  20, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  the  interest, 
the  reasons  for  the  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 
(FR  Doc.  85-28743  Filed  12-2-85;  8:45  am] 

BILUNG  COOE  MtO-01-« 


[Release  Na  IC-14813;  (RIe  No.  811-4465)] 

First  Investors  Corporate  Fund,  Inc.; 
Application  for  an  Order  Declaring 
That  Applicant  Has  Ceased  To  Be  an 
investment  Company 

November  28, 1985. 

Notice  is  hereby  given  that  First 
Investor  Corporate  Fund.  Inc. 
("Applicant").  120  Wall  Street.  New 
York.  NY  10005.  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  an  open-end,  diversified, 
management  investment  company,  filed 
an  appUcation  on  October  15, 1985.  for 
an  order  of  the  Commission,  pursuant  to 
section  8(f)  of  the  Act,  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  applicable  provisions  thereof. 

Applicant  states  that  it  is  registered 
under  the  Act  and  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
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Act  on  September  27, 1984,  has  not  more 
than  100  securityholders  for  purposes  of 
section  3(c)(1)  of  the  Act  and  rules 
thereunder,  has  never  made  a  pubUc 
offering  of  its  seciuities,  and  does  not 
propose  to  make  a  public  offering  or 
engage  in  business  of  any  kind. 
Applicant  further  states  that  it  does  not 
have  any  securityholders  or  assets,  that 
it  is  not  a  party  to  any  litigation  or 
administrative  proceeding  and  does  not 
intend  to  engage  in  any  business 
activities  other  than  those  related  to  this 
application.  Finally,  the  Applicant 
represents  that  it  intends  to  maintain  its 
corporate  existence  under  Maryland 
state  law. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  20, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request  and  the 
speciHc  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Coimnissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 

[FR  Doc.  85-28744  Filed  12-2-85;  6:45  em] 
MUNM  CODE  WIO-Ot-M 


[Reteaee  No.  35-23923;  70-7034] 

Middle  South  Utilities,  Inc^  Proposal 
To  Enter  Into  Revolving  Credit 
Agreement  and  for  ttie  Issuance  and 
Sale  of  Unsecured  Promissory  Notes 

November  26, 1985. 

Middle  South  Utilities,  Inc.  ("MSU"). 
225  Baronne  Street  New  Orleans, 
Louisiana  70112,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  declaration  in  this 
proceeding  subject  to  sections  6(a)  and  7 
of  the  Public  Utility  Holding  Company 
Act  of  1935  and  Rule  50(a)(2)  thereunder. 

On  December  28, 1985  (HCAR  No. 
23553),  MSU  was  authorized  to  enter 
into  a  revolving  credit  agreement 
("Original  Credit  Agreement")  providing 
for  the  issuance  and  sale  by  MSU  of  up 
to  $71.5  million  principal  amount  of  its 


unsecured  promissory  notes  to  a  group 
of  commercial  banks.  Hie  Original 
Credit  Agreement  expires,  and  the 
promissory  notes  ($25  million  of  which 
are  currently  outstanding)  are  due  and 
payable  on  December  31, 1985. 

MSU  proposes  to  enter  into  an 
amendment  of  the  Original  Credit 
Agreement  (the  Original  Credit 
Agreement  as  so  amended  is  hereinafter 
referred  to  as  the  "Credit  Agreement") 
to  extend  the  term  of  the  Credit 
Agreement,  and  the  period  during  which 
MSU  may  effect  borrowings  from  the 
banks  thereunder,  to  no  later  than 
December  31, 1986.  In  addition,  the 
terms  of  the  Credit  Agreement  may 
reflect  certain  other  amendments  to  the 
Original  Credit  Agreement  including  the 
amendments  of  Schedule  1  thereto 
updating  the  list  of  "contingent 
liabilities"  that  MSU  is  expressly 
permitted  to  incur  without  obtaining  the 
consents  of  the  banks. 

Under  the  terms  of  the  Credit 
Agreement  MSU  may  effect  borrowings 
and  reborrowings  through  the  period 
ending  no  later  than  December  31, 1986 
by  issuing  to  the  participating  banks  its 
unsecured  promissory  notes  payable 
upon  expiration  of  the  Credit  Agreement 
("Notes"). 

The  Notes  issued  under  the  Credit 
Agreement  will  bear  interest  on  their 
unpaid  principal  amount  at  a  rate  per 
annum  which  shall  be  no  greater  than 
the  prime  commercial  loan  rate  of 
Manufacturers  Hanover  Trust  Company 
(the  "MHTC  Rate")  then  in  effect  plus 
2V^%.  Interest  on  the  Notes  will  be 
payable  quarterly  in  arrears  on  the  first 
business  day  of  each  April,  July, 
October  and  January,  or  upon  payment 
of  the  unpaid  principal  amount  thereof. 

MSU  will  agree  to  pay  to  each 
participating  bank  a  commitment  fee  for 
the  period  ending  upon  expiration  of  the 
Credit  Agreement  computed  at  the  rate 
of  %  of  1%  per  annum  on  the  average 
daily  unused  portion  of  the 
Commitments  in  effect  during  the  period 
for  which  payment  is  made.  Such 
commitment  fee  will  be  payable  to  each 
participating  bcmk  quarterly. 

Based  upon  the  MHTC  Rate  (9.50%)  in 
effect  as  of  November  18, 1985,  the 
effective  interest  cost  to  MSU  of  the 
proposed  borrowings  as  of  that  date 
would  be  12.00%  per  annum. 

Except  as  indicated  above,  the  terms 
of  the  proposed  borrowings  by  MSU  will 
be  substantially  similar  to  those 
previously  submitted  to  and  approved 
by  the  Commission  in  this  proceeding. 

MSU  presently  intends  to  repay  the 
Notes  out  of  the  proceeds  of  the  sale  of 
additional  shares  of  its  common  stock, 
with  the  proceeds  of  other  forms  of 
financing  approved  by  the  Commission 


and/or  with  other  funds  that  otherwise 
become  available  to  MSU.  The  Notes 
will  be  prepayable  at  any  time  upon 
proper  notice  in  whole  or  in  part  without 
premium. 

The  proceeds  of  borrowings  by  MSU 
under  the  Credit  Agreement  will  be  used 
by  MSU  to  purchase  additional  common 
stock  of  its  subsidiaries  and  for  other 
lawful  corporate  purposes.  The  issuance 
and  acquisition  of  such  common  stock 
will  be  the  subject  of  separate  filings 
with  this  Commission  by  MSU  and  the 
appropriate  subsidiary. 

The  declaration  and  any  amendments 
thereto  is  available  for  pubUc  inspection 
through  the  Commission's  OfBce  of 
Public  Reference.  Interested  persons 
wishing  to  comment  or  request  a  hearing 
should  submit  their  views  in  writing  by 
December  20, 1985,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  E>C  20549,  and  serve  a  copy 
on  the  declarant  at  the  address  specified 
above.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copypf 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  declaration,  as  filed 
or  as  it  may  be  amended,  may  be 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
|ohn  Wheeler, 
Secretary. 
[FR  Doc.  85-28745  Filed  12-2-65:  &-45  am] 

WLLMQ  CODC  WIQ-OI-II 


[ReiMM  No.  IC-14812;  FR*  Na  812-6097] 

The  National  Mutual  Ufa  Association 
of  Australasia  Limited:  Notice  of 
Application 

November  25, 1985. 

Notice  is  hereby  given  that  The 
National  Mutual  Life  Assocation  of 
Australasia  Limited  ("NML")  and 
National  Mutual  Group  Finance  Ltd. 
("Finance",  and  together  with  NML,  the 
"Applicants"),  c/o  David  O. 
Brownwood,  Esq.,  Cravath  Swaine  & 
Moore,  One  Chase  Manhattan  Plaza, 
New  York.  New  York  10005,  filed  an 
application  on  April  23, 1985,  and 
amendments  on  October  29, 1985  and 
November  8, 1985,  for  an  order  pursuant 
to  Section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  exenqiting 
them  from  all  provisions  of  the  Act.  All 
interested  persons  are  referred  to  the 
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application  on  file  with  the  Commission 
for  a  statement  of  representations 
contained  therein,  which  are 
suounarized  beloM.  and  to  the  Act  for 
the  complete  text  ( if  the  provisions 
retened  to  here  in  and  in  the 
appbcation. 

According  to  thq  application,  NML. 
incorporated  in  Vittoria,  Australia,  is 
the  second  largest  life  insurance  office 
in  AustraUa  with  tbtal  assets  of 
$(US)5.108.e00,(Xn|Bnd  a  net  income  (A 
$(USi303  million  ai  of  Se^rtember  30. 
1984.  As  a  compan^  "limited  by 
guarantee."  it  ha*  io  shareholders. 
However,  NML's  Artides  of  Association 
provide  that  its  popcy  holders  are  to  be 
member  exercising  powers  and  enjoying 
rights  similar  to  th^e  of  shareholders  in 
a  company.  Throu|h  subsidiaries,  NML 
is  presently  involv^  in  merchant 
banking,  finance,  vkut  trusts,  portfolio 
mangement  investment  advising,  real 
estate  development  and  authorized 
dealing  in  the  short  term  money  market. 
According  to  thejapplication.  die  Life 
Insurance  Act  1949  of  the 
Commonwealth  of  Australia  (the  "Life 
Insurance  Act")  expensively  regulates 
the  life  insurance  bjusiness  of  Australian 
life  insurance  offic^  both  inside  and 
outside  Australia.  ^  Life  Insurance 
Commissioner  r*C<<inra»sJonern  is 
appointed  pursuant  to  the  provisions  of 
the  Life  bisurance  Act  and  is 
responsible  for  its  •dministration.  The 
Commissioner  has  Mride  supervisory  and 
investigative  poweis.  inriiiHing  the 
power  to  demand  iaformation  that 
relates  to  any  matfir  in  connectioa  with 
the  business  of  the  company  or  a 
subsidiary  and  a  cdpy  of  any  documents 
relating  to  such  a  matter.  Applicants 
state  that  there  are  jcomprehensive 
accounting  requireitients  for  AustraUan 
life  insurance  oomplanies.  Acturial 
investigations  are  to  be  made  at  least 
every  five  years  an^  reports  are  to  be 
submitted  to  the  Qiomisaoaer.  The  Life 
Insurance  Act  also  Contains  extensive 
provisions  relating  to  insurance  policies. 
Also,  according  to  Applicants,  the  Life 
Insurance  Act  req^vs  that  assets  of  a 
company  used  in  life  insurance  p<vtions 
of  its  business  be  kept  in  statutory 
funds,  separate  &oiti  ail  other  assets  of 
such  company,  and  |  no  mortgage,  charge 
or  lien  can  be  givenj  over  any  asset  of  a 
statutory  fund  excef>t  to  secure  a  bank 
overdraft.  Applicaifs  state  that  no 
security  has  been  given  by  NML  to 
seciu^  a  bank  overdraft.  NML  has 
established  six  statjitory  fends,  each 
being  distinguishedjl^  either  Ae  type  or 
location  of  the  life  psorance  business 
undertaken.  The  net  vahie  of  the  assets 
of  each  of  the  statutory  funds  and  the 
composition  of  the  i  issets  of  statutory 


funds,  1, 2  and  4  (the  largest  and  for  the 
purpose  of  this  transaction  tfie  most 
important  statutory  funds)  and  of  all 
statutory  funds  combined  as  at 
September  30, 1984  are  set  forth  in  the 
application. 

The  Applicants  state  that  Finance  has 
an  issued  share  capital  of  A$300,000,000 
(Australian  Dollars)  represented  by 
300,000,000  shares.  NML  is  the  beneficial 
owner  of  all  the  issued  shares  of 
Finance.  Five  shares  have  been  fully 
paid  A$3,000,004.95  and  the  balance  has 
been  paid  to  $0.01  (Australian).  f'iML  is 
liable  to  pay  to  Finance  all  or  any 
portion  of  the  unpaid  capital  of  the 
issued  shares  whenever  Finance  calls  or 
is  deemed  to  call  upon  NML  for  such 
amounts.  The  five  fiilly  paid  shares  are 
held  by  custodian  in  trust  for  NML  and 
the  beneficial  interest  therein  is  held  as 
an  asset  of  its  statutory  fund  Na  1. 
Applicants  undertake  that  NML  will 
hold  the  partly  paid  shares  of  Finance, 
throughout  tiie  term  of  the  proposed 
transaction,  as  assets  of  three  of  its 
statutory  funds,  statutory  funds  Nob.  1,  2 
and  4.  in  the  percentage  proportions  of 
60%,  10%  and  30%  respectively,  and  it 
will  agree,  so  long  as  Commercial  Paper 
(defined  below)  is  outstanding  or 
proposed  to  be  issued,  not  to  mortgage, 
pledge  or  ia  any  way  transfer  or  dispose 
of  the  shares  or  any  interest  in  the 
shares  at  any  time  dumg  the  term  of  the 
transaction  described  below. 
Furthermore,  so  long  as  Commercial 
Paper  is  outstanding  or  proposed  to  be 
issued,  the  application  asserts  that  NML 
will  undertake  not  to  allow  Finance  to 
issue  any  other  equity  securities  (other 
than  to  NML  to  be  held  as  assets  of  its 
statutory  funds). 

The  Applicants  state  that  Finance 
proposes  to  issue  commercial  paper 
("Commercial  Paper")  in  the  United 
States  and  other  debt  securities  in  the 
Euromarket  ("Euronotes")  up  to  $100 
million  (U.S.  Dollars)  in  the  aggregate, 
pursuant  to  a  Global  Note  Facihty 
Agreement  (the  'Tadlity  Agreement")- 
The  Applicants  will  undertake  not  to 
allow  the  total  amount  of  Finance's 
Commercial  Paper,  E«ronotes  and  other 
indebtedness  outstanding  at  any  time  so 
long  as  Commercial  Paper  is  outstanding 
or  proposed  to  be  issuckI,  to  exceed  the 
aggregate  of  the  amount  of  unpaid 
capital  on  flie  shares  of  Finance  held  by 
NML,  any  amount  held  by  the  Escrow 
Agent  as  described  below  and  any 
amount  caQed  on  shares  in  Rnance  and 
paid  by  NVfl.  ior  the  purpose  of  meeting 
a  payment  on  Commercial  Paper  or 
Euronotes  (whidi  pajrment  has  not  been 
effected  by  Finance).  The  proceeds  from 
any  borrowings  in  tfie  United  States  or 
abroad  wiH  either  be  lent  to  NML  to  be 


carried  to  and  become  assets  of 
statutory  funds  Nos.  1,  2  and  4  or  to  its 
subsidiaries.  The  Applicants  state  that 
the  terms,  induding  maturities  and 
prindpal  amoimts,  of  the  obligation  of 
NML  or  one  of  its  subsidiaries  to  repay 
funds  lent  to  it  by  Finance  wiU  be 
structured  so  tiiat  if  funds  are  not 
available  on  the  maturity  date  firom  new 
issues  of  Commercial  Paper  or 
Euronotes,  repayment  of  maturing 
Commercial  Pape  will  be  funded  by 
repasmient  to  Finance  by  NML  or  a 
subsidiary  (under  certain  limited 
circumstances  described  in  the 
application.) 

The  applicants  state  that  the  purpose 
of  the  transaction  is  to  provide  a  source 
of  low-cost  funds  for  the  business  of 
NML  and  its  subsidiaries  induding  those 
aspects  of  NML's  business  operated 
through  statutory  funds  Nos.  1,  2  and  4 
or  through  assets  of  such  funds.  It  is 
represented  that  the  proposed  structure 
for  this  funding  whereby  a  tyhoUy 
owned  finance  subsidiary,  issued  shares 
which  are  partly  paid,  issues 
Commercial  Paper  and  lends  the 
proceeds  to  NML  to  be  assets  of  the 
three  funds,  or  to  subsidiaries,  shares  in 
which  are  assets  of  those  funds,  is 
dictated  by  the  requirements  of 
Australian  insurance  law.  The 
applicants  state  that,  according  to 
Australian  counsel  to  NML  and  Finance, 
if  NML  were  to  issue  Commercial  Paper 
or  unconditionally  guarantee  pa}nfnent  of 
Finance's  Commercial  Paper,  amounts 
raised  may  not  necessarily  be  able  to  be 
carried  to  the  statutory  funds  and  the 
assets  of  those  funds  may  not  be 
available  to  be  used  to  pay  the 
Commercial  Paper  on  maturity.  The 
funds  so  raised  may  not  be  considered 
to  be  in  respect  of,  or  applied  for,  die 
purposes  of  the  class  of  life  insurance 
business  of  any  statutory  fund  receiving 
such  funds,  and  repa^^ments  of  the 
CommeFdal  Paper  out  of  statutory  funds 
might  be  viewed  as  using  assets* 
reserved  to  pay  insurance  obligations  to 
satisfy  non-insurance  habilities. 

The  Applicants  undertake  that  the 
shares  of  Finance,  so  long  as 
Commerdal  Paper  is  outstanding  or 
proposed  to  be  issued,  will  be  held  by 
NML  as  assets  of  statutory  funds.  1,  2 
and  4  and  other  assets  of  each  of  those 
statutory  funds  will  be  available  to  meet 
a  Uabiliity,  in  proportion  to  that 
statutory  fimd's  "shareholdering",  for 
the  remaining  impaid  capital  on  the 
shares  of  Finance.  When  Finance  is  in 
need  of  any  portion  of  the  unpaid 
capital,  it  may  make  a  call  on  NML  for 
payment  in  proportion  to  the  number  of 
shares  of  Finance  held  as  assets  of  each 
statutory  fund.  Although  in  most 
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instances  such  a  caU  is  made  by  the 
board  of  directors  on  behalf  of  the 
company,  the  Facility  Agreement  will 
provide  that  in  the  event  of  default,  in 
payment  of  any  Commercial  Paper  at 
maurity.  a  U.S.  branch  or  agency  of  a 
foreign  commercial  bank  or  a  U.S. 
commercial  bank  acting  as  issuing  and 
paying  agent  for  the  Commercial  Paper 
(the  "Depositary"),  acting  on  behalf  of 
the  holders  of  outstanding  Commercial 
Paper,  will  be  required  to  notify  Credit 
Suisse  Fint  Boston  Ltd.  (the  'Tacility 
Agent")  which,  in  tiun,  will  be  required 
to  demand  that  NML  pay  an  escrow 
agent  (the  "Escrow  Agent")  an  amount 
equal  to  the  outstanding  principal 
amount  of  Commercial  Paper,  Euronotes 
and  other  indebtedness  of  Finance.  This 
demand  by  the  Facility  Agent  will 
constitute  a  deemed  call  by  the  board  of 
directors  on  Finance  on  the  unpaid 
capital  of  the  shares  held  as  assets  of 
the  statutory  funds  without  any  formal 
action  by  the  Finance  board  being 
taken.  The  Applicants  state  that  the 
Articles  of  Association  of  Finance 
provide  that  the  directors  may  on  the 
issue  of  shares  deem  the  balance  of  any 
nominal  amount  unpaid  on  allotment  to 
be  payable  only  on  the  occurrence  of 
certain  specified  events.  Where  such  an 
event  occurs  and  NKfL  fails  to  pay  the    . 
amount  called,  the  Directors  have  no 
power  to  forfeit  the  shares  while  the 
balance  remains  unpaid  or  to  revoke  or 
postpone  the  deemed  call.  The 
application  for  the  partly  paid  shares 
contains  a  condition  that  an  amount  will 
be  deemed  to  have  been  called  if  the 
FaciUty  Agent  demands  payment  of  a 
specified  sum  which  it  can  do  in  the 
notice  of  declaration  of  an  event  of 
default.  The  Depositary  will  give  such 
notice  to  the  Facility  Agent,  and  the 
Facility  Agent  will  make  such  demand 
to  NML,  without  instruction  from  any 
holder  of  Commercial  Paper  in  the  event 
of  a  default  in  payment  of  any 
Commercial  Paper  at  maturity.  Neither 
will  have  any  discretion  on  the  matter. 
The  amount  paid  to  the  Escrow  Agent 
will  be  held  to  pay  indebtedness  of 
Finance  as  it  comes  due,  including  all 
Commercial  Paper.  It  is  further 
represented  that  a  United  States  branch 
or  agency  of  a  foreign  bank  or  a  United 
States  commercial  bank  will  serve  as 
Escrow  Agent. 

The  Applicants  state  that  the  amount 
of  unpaid  capital  on  the  shares  of 
Finance  and  the  ability  of  NKfL  to  meet 
the  calls  is  critical  to  tiie  effective 
operation  of  this  structure.  As  of  the 
date  of  filing  of  the  application  there 
was  approximately  $297,000,000  of 
unpaid  capital  on  the^shares  of  Finance, 
approximately  $(US)210,514,000  at  the 


exchange  rate  on  March  28, 1985.  As  of 
September  30. 1984,  the  aggragate  value 
of  the  assets  of  statutory  funds  Nos.  1, 2 
and  4  was  $A5,S90.100.000 
approximately  $(US)3,962,262.880  at 
exchange  rates  on  March  28, 1985.  The 
Applicants  state  that  Finance  may 
engage  in  other  activities  to  procure 
funds  for  NML  or  its  subsidiaries, 
including  borrowing  funds  or  raising 
funds  by  issuing  debentures,  bonds, 
notes  or  other  securities.  However,  its 
payment  obligatimis  under  the 
CoDunercial  Paper  and  the  Euronotes 
constitute  direct  unconditionaT 
unsecured  and  general  obligations  at  all 
times  ranking  pari  passu  with  all  other 
unsecured  and  general  obligations  (other 
than  statutory  preferred  obligations). 
The  Articles  of  Association  of  Finance 
do  not  permit  the  Directors  of  Finance  to 
charge  uncalled  capital  of  Finance. 

The  Applicants  undertake  to  ensure 
that  so  long  as  Commercial  Paper  is 
outstanding  or  proposed  to  be  issued. 
Finance  will  maintain  at  all  times  a  ratio 
of  Shareholders  Equity  to  Total 
Liabilities,  both  as  defined  in  the 
Facilities  Agreement,  of  1.5  to  1.  The 
AppUcants  state  the  result  of  the 
proposed  transaction  is  that  there 
should  always  be  an  amount  of  unpaid 
capital  on  Finance  shares  at  least  equal 
to  the  total  amount  of  Finance's 
indebtedness,  and  NML  (fiom  the  assets 
of  statutory  funds  Nos.  1,  2  and  4)  should 
be  the  entity  required  to  pay  if  called 
upon  to  do  so. 

The  Applicants  state  that  the 
Commercial  Paper  will  be  exempt  bom 
registration  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  pursuant  to 
section  3(a)(3)  thereof.  Finance 
undertakes  not  to  market  any 
Commercial  Paper  prior  to  receiving  an 
opinion  of  United  States  coimsel  to  the 
effect  that  the  proposed  offering  is 
exempt  from  the  registration 
requirements  of  the  Securities  Act 
Finance  does  not  intend  to  proceed  with 
the  issue  of  Commercial  Paper  unless 
the  paper  has  received  prior  to  issue  one 
of  the  two  highest  investment  grades 
from  at  least  one  nationally  recognized 
rating  agency. 

The  Applicants  represent  that  each  of 
them  will  appoint  a  corporate  entity 
which  acts  in  such  capacity  to  accept 
service  of  process  in  any  State  or 
Federal  court  in  the  United  States  by 
any  holder  of  Commercial  Paper  against 
NML  or  Finance  based  on  a  Commercial 
Paper  Note.  NML  and  Finance  will 
expressly  accept  the  jurisdiction  of  any 
State  or  Federal  court  in  the  Borough  of 
Manhattan  and  the  City  and  State  of 
New  York  in  respect  of  any  such  action. 
Such  appointment  of  an  authorized 


agent  to  accept  service  of  process  and 
such  consent  to  jurisdiction  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  to  the 
Commercial  Paper  Notes  shall  have 
been  paid.  NML  and  Finance  will  also 
be  subject  to  siiit  in  any  other  court  in 
the  United  States  which  would  have 
jurisdiction  because  of  the  manner  of 
the  offering  of  the  Commercial  Paper  or 
otherwise. 

The  Applicants  undertake  to  ensure 
that  the  QDmmerdal  Paper  will  not  be 
offered  for  sale  to  the  general  public  but 
instead  will  be  sold  through  one  or  more 
commercial  paper  dealers  to 
institutional  investors  and  other 
sophisticated  entities  and  investors  of 
the  type  which  ordinarily  purchase 
commercial  paper  notes.  NML  and 
Finance  tmderiake  to  ensure  that  each 
dealer  in  the  Commercial  Paper  will,  at 
or  prior  to  any  sale  to  an  offeree  of  die 
Commercial  Paper,  provide  to  such 
offeree  a  memorandum  describing  the 
respective  businesses  of  NML  and 
Finance  and  including  financial 
information  regarding  NML  and  Finance. 
The  memorandum  wUl  fully  describe 
NML's  liabiUty  to  pay  impaid  capital  on 
the  shares  of  Finance,  the  access  this 
arrangement  provides  to  the  statutory 
funds  and  how  this  arrangement 
provides  the  functional  equivalent  of  a 
guarantee  by  NML  The  memorandum 
will  include  a  description  of  any 
material  differences  between  the 
accounting  principles  applied  in  the 
preparation  of  the  financial  statements 
of  NML  and  Finance  and  generally 
accepted  accounting  principles 
applicable  to  similar  companies  in  the 
United  States.  Such  memorandum  will 
be  at  least  as  comprehensive  as  those 
customarily  used  in  offering  commercial 
paper  notes  in  the  United  States  and 
will  be  updated  from  time  to  time  to 
reflect  material  changes  in  the 
respective  business  and  financial  status 
of  NML  and  Finance.  NML  and  Finance 
consent  to  having  an  order  granting  the 
relief  requested  under  section  6(c)  of  the 
Act  expressly  conditioned  upon  its 
compliance  with  the  undertakings 
regarding  disclosure  memorandum. 

The  Applicants  state  that  NML  is 
primarily  engaged  in  the  life  insurance 
business.  If  NML  were  deemed  to  be  an 
investment  company,  it  would  only  be 
by  virtue  of  the  fact  that  at  any  point  in 
time,  the  value  of  investment  securities 
it  holds  or  owns  might  exceed  40  percent 
of  the  value  of  its  total  assets  on  an 
unconsolidated  basis,  thereby  placing  it 
within  the  definition  of  an  investment 
company  in  section  3(a)(3)  of  the  Act 
Furthermore,  because  NML  is  not  an 
insurance  company  regulated  by  a  state 
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or  territory  of  the  United  States 
(sections  2(a)(17)  and  2(aN39)  of  the 
Act),  the  insurance  4oinpany  exemption 
of  section  3(c)(3)  of  fie  Act  is  not 
available  to  it  Finance  may  also  be 
deemed  to  be  an  "investment  company" 
as  defined  in  the  Ad  because  (i)  its 
major  assets  will  be 'its  contractual 
rights  to  require  NML  or  a  subsidiary  of 
NML  to  repay  the  proceeds  of  the  sale  of 
Commercial  Paper  Which  it  may  loan  to 
NML  or  a  subsidiara  of  NML,  and  sudi 
rights  may  be  deemad  to  be  securities 
under  section  2(aK3Q]  of  the  Act 

The  Applicants  stste  that  the  business 
of  NML  is  substanti^y  the  same  as  the 
business  of  any  Unit 
company,  and  Aust 
regulations,  like  stat^ 
United  States,  pr 

control  over  the  finaadal  practices  of 
NML  to  protect  invenors  adequately. 
The  Applicants  st^te  that  Finance  is 
entitled  to  an  exemption  from  the 
provisions  of  the  Ac|  because  it  is 
necessary  and  approbriate  in  the  public 
interest  and  consistefit  with  the  policies 
of  the  Act  and  the  prfatection  of 
iinvestors. 

Notice  is  further  gi  /en  that  any 
interested  person  wit  hing  to  request  a 
hearing  on  the  appUc  ation  may,  not  later 
than  December  18. 1£  85,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  natute  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any^  of  fact  or  law  that 
are  disputed,  to  the 
and  Exchange  Cor 
DC  20549.  A  copy  of  I 
be  served  personally  | 
Appbcanta  at  the  at 
Proof  of  service  (by  . 
case  of  an  attaraey-at-law,  by 
certificate)  shall  be  Sied  with  the 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  .or  upon  its  own 
motion. 


ecretary.  Securities 
Bsion,  Washington, 
he  request  should 
or  by  mail  upon 

I  stated  above. 
Tidavit  or,  in  the 
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Properties,  Inc.  ("Applicant"),  Pennzoil 
Place.  P.O.  Box  2(H9,  Houston.  TX 
77252-2049,  filed  an  appHcation  on 
September  20, 1985,  for  an  order, 
pursuant  to  section  e(c]  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  exempting  the  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for  a 
statement  of  relevant  provisions  thereof. 

Applicant  a  Delaware  corporation, 
states  that  it  was  organized  in  1983  by 
Pennzoil  Company  ('Tennzoil")  and  a 
group  of  institutional  and  other 
sophisticated  private  investors  (the 
"Investors")  for  the  purpose  of  acquiring 
and  producing  oil  and  gas  properties. 
Applicant  states  that  at  the  time  of  its 
initial  capitalization,  Pamzoil  acquired 
497,000  shares  (4&73%)  of  Apphcant's 
Class  A  voting  common  stock  ("Class  A 
Stock")  and  247,506  shares  of 
Applicant's  Class  B  non-voting  common 
stock  ("Class  B  Stock"),  in  exchange  for 
5,916,667  shares  of  Pennzoil  Preference 
Common  Stock  ("Preference  Common 
Stock").  Applicant  represents  that  the 
Investors  acquired  523,000  shares 
(51.27%)  of  Applicant's  Class  A  Stock 
and  260,454  shares  of  its  Class  B  Stock 
in  exchange  for  an  aggregate  cash 
investment  of  $261,500,000.  The 
Investors'  Class  B  Stodc  is  reserved  for 
issuance  upon  conversion  of  Applicant's 
outstanding  zero  coupon  convertible 
notes  in  the  face  amount  of  $175,098,000 
maturing  August  31. 1989  ("Zero  Coupon 
Notes").  Applicant  fiuiher  represents 
that  on  a  basis  assuming  full  conversion 
of  the  Zero  Coupon  Notes,  Applicant's 
Class  A  Stock  and  Class  B  Stock  each 
would  be  owned  (4a73%)  by  Pennzoil 
and  (51.27%)  by  the  Investors.  Applicant 
used  the  $281,500,000  of  proceeds  from 
the  sale  of  Class  A  Stock  and  Zero 
Coupon  Notes  to  the  Investors  to 
purchase  from  Pennzoil  6,266,190 
additional  shares  of  Preference  Common 
Stock,  resulting  in  the  current  owmership 
by  Applicant  of  a  total  of  12,142,857 
shares  of  the  Preference  Common  Stock 
(constituting  all  of  the  issued  and 
outstanding  shares  of  (tie  class). 
According  to  the  appHcation, 
Applicant  and  Pennzoil  have  entered 
into  an  operations  agreement  under 
which  Pennzoil  famishes  certain 
administrative  and  technical  services  to 
Applicant  in  connection  with  selecting 
investments  in  oil  and  gas  properties 
and  in  managing  its  oil  and  gas 
properties,  other  assets,  and  business 


activities,  in  return  for  pa}rment  by 
Applicant  of  a  management  fiee. 
Applicant  states  that  under  the 
operattons  agreement,  Applicant  and 
Pennzoil  each  has  the  opportunity  to 
participate  in  certain  investments  in 
properties  proposed  to  be  acquired  by 
the  other.  Applicant  further  states  that 
the  agreement  between  Pennzoil  and  the 
Investors  under  which  the  Applicant 
was  originally  capitalized  contains 
provisions  whereby  at  certain  times  in 
1988  and  1989  either  Pennzoil  or  the 
Investors  may  elect  to  have  Pennzoil 
acquire  the  Investors'  equity  interest  in 
the  Applicant 

.Applicant  asserts  that  to  date  it  has 
expendd  approximately  ^2.7  miUion  for 
the  acquisition  and  production  of  oil  and 
gas  properties.  Thus,  according  to 
Applicant  the  investment  in  the 
Preference  Common  Stock  currendy 
represents  in  excess  of  40  percent  of 
Applicant's  total  assets  thereby  bringing 
it  within  the  definition  of  an  investment 
company  under  section  3(a)(3)  of  the 
Act  Applicant  expects,  however,  that  as 
additional  properties  are  acquired,  the 
percentage  of  Applicant's  total  assets 
representd  by  the  Preference  Common 
Stock  will  eventually  decline  below  40 
percent 

In  order  to  provide  debt  financing  for 
its  operations,  AppHcant  represents  that 
it  currently  issues  and  sells  through 
private  placement  its  unsecured 
commercial  paper  notes  (the  "Notes"). 
Applicant  states  that  as  of  September 
11, 1985,  $32.7  million  of  Applicant's 
Notes  were  outstanding.  Applicant 
further  represents  that  the  Notes  are 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  (the  "Securities  Act")  by  virtue  of 
section  3(a)(2)  thereof,  because  they  are 
covered  by  an  irrevocable  letter  of 
credit  issued  by  a  national  bank  and  are 
therefore  "guaranteed  by  a  bank"  within 
the  meaning  of  section  3(a)(2)  of  the 
Securities  Act  AppUcant  states  that  the 
Notes  are  issued  in  denominations  of 
not  less  than  $200,000,  have  a  maturity 
date  not  exceeding  nine  montha,  and  are 
neither  payable  on  demand  prior  to 
maturity  nor  eligible  for  any  extension, 
renewal  or  automatic  "rollover." 

Applicant  represents  that  prior  to 
sale,  each  purchaser  of  the  Notes  will  be 
furnished  with  a  memorandum  which 
briefiy  describes  the  Notes,  use  of 
proceeds,  business  of  Applicant  ' 

summary  financial  information,  and 
other  pertinent  information.  Applicant 
further  represents  that  these  disclosures 
will  be  at  least  as  comprehensive  as 
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similar  documents  provided  by  other 
issuers  who  sell  commercial  paper  to  the 
public.  Applicant  undertakes  that  at  the 
time  the  Notes  cue  issued,  the  exemption 
afforded  by  section  3(a)(2)  under  the 
Securities  Act  will  be  available  to  their 
offer  and  sale  and  the  Notes  will  be 
rated  in  one  of  the  two  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization. 

According  to  the  application,  pursuant 
to  a  repayment  agreement  between 
Applicant  and  Mellon  Bank,  N.A.  (the 
"Credit  Bank"),  the  Notes  are  supported 
by  an  irrevocable  letter  of  credit  issued 
by  the  Credit  Bank  in  favor  of  the 
Depositary  (defined  below)  for  the 
benefit  of  the  holders  of  the  Notes. 
Applicant  states  that  another 
commercial  bank  (the  "Depositary)  has 
been  appointed  (under  a  Depositary 
agreement  between  Applicant  and  the 
Depositary  to  which  the  Credit  Bank  has 
consented)  to  act  as  depositary, 
authenticating  and  pajdng  agent  on 
behalf  of  the  AppUcant  and  as  trust 
beneficiary  for  the  benefit  of  the  holders 
of  the  Notes.  Applicant  states  thart 
currently,  the  maximum  amount 
available  under  the  letter  or  credit  (and. 
therefore,  the  maximum  amount  of 
Commercial  Paper  Notes  that  can  be 
outstandiivg)  is  $100,00a00a  Applicant 
represents  that  the  credit  Bank  ranked 
as  the  eleventh  and  fifteenth  largest 
commercial  bank  in  the  United  States  as 
of  December  31, 1984,  in  terms  of  total 
assets  and  deposits,  respectively. 

Applicant  submits  that  the  Notes  are 
being  issued  and  sold  through  a  "private 
placement"  pursuant  to  the 
requirements  of  section  4(2)  of  the 
Securities  Act.  AppUcant  further 
submits  that  tmless  and  until  the 
exemptive  order  requested  herein  is 
issued.  Applicant's  outstanding 
securities  (other  than  short-term  paper) 
will  be  beneficially  owned  by  not  more 
than  one  hundred  persons  and  the 
Applicant  will  not  make  a  public 
offering  of  any  of  its  securities. 
Consequently,  AppHcant  states  that  it  is 
currently  excluded  irom  the  definition  of 
investment  company  by  section  3(c)(1) 
of  the  Act. 

Applicant  states  that  following 
issuance  of  the  exemptive  order 
requested  by  Applicant  it  would  expect 
to  offer  the  Notes  through  one  or  more 
commercial  paper  dealers  under 
circumstances  that  might  be  deemed  to 
constitute  a  public  oflfering  (albeit  an 
offering  of  exempt  securities  under 
section  3(a)(2)  of  the  Securities  Act). 
According  to  Applicant,  purchasers 
would  no  longer  be  Kmited  to 


"accrecfited  Investors"  within  the 
meaning  of  Regulaiton  D  under  the 
Securities  Act,  although  it  would  remain 
the  case  that  the  Notes  would  be  issued 
only  to  the  types  of  sophisticated  and 
largely  institutional  investors  that 
ordinarily  participate  in  the  commercial 
paper  market  and  that  the  Notes  would 
not  be  advertised  or  otherwise  offered 
for  sale  to  the  general  public. 
Additionally,  Am>licant  believes  that  it 
would  no  longer  be  excluded  fi'om  the 
definition  of  an  investment  company  set 
forth  in  section  3(c)(l]  of  the  Act 
because  the  issuance  of  the  Notes  might 
be  deemed  to  constitute  a  public  o£Eering 
and,  thus,  requests  an  exemption  from 
all  provisions  of  the  Act. 

Applicant  assols  ^t  the  exemption 
requested  is  both  necessary  and 
appropriate  in  the  piibHc  interest  and  is 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  also  asserts  that  as  a 
corporation  established  by  Pennzoil  and 
the  Investors,  Applicant's  operations  do 
not  lend  themselves  to  the  abuses 
against  that  which  the  Act  was  directed 
to  prevent.  If  the  exemption  is  granted, 
as  a  condition  thereof.  Applicant 
undertakes  that  as  long  as  the 
Preference  Common  Stock  remains  more 
than  40  percent  of  the  value  of  its  total 
assets.  Applicant  will  make  no  public 
offering  of  its  securities  except  for  the 
offering  described  in  the  application. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  appUcation  may.  not  later 
than  December  20, 1965,  at  5:30  pjn.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
AppUcants  at  die  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  CommiMion,  by  th»  EKvision  of 
Investment  Management,  pursuant  to 
delegated  autkoiity. 

John  Wheeler, 

Secretary. 

[FR  Doa  B»-28747  Filed  12-2.45;  6M  amj 
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PnidMitial  EmployMB  UmHsd 
PartnarsMp— 19M;  AppfcaHon  for  an 
Ordar  Qrantfng  EMatifrttona  for 
Employaaa'  SacurlMaa  Conpany  and 
Granting  ConfldaHHat  Traatmant  to 
Cartain  RNnga 

November  26. 1865. 

Notice  is  hereby  given  that  Prudential 
Employees  Limited  Partnership — 1986 
(formerly.  Prudential  Employees  Limited 
Partnership— 1985)  ("Applicant'^.  a 
closed-end.  non-diversified  management 
investment  company  at  5231  South 
Quebec  Street  Suite  200.  Englewbod, 
Colorado  80111,  The  Prudential 
Insurance  Company  of  America 
("P^udential'^,  Asset  Management 
Group  f 'AMC"),  Asset  Management 
Group  Investment  Corp.  ("AMGIC"), 
Earl  L.  Wright  and  Michael  D. 
Bergmann,  filed  an  application  on  May 
23, 1985,  and  amendments  thereto  on 
October  7  and  November  20. 1985.  for  an 
order  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  Applicant  from  the 
provisions  of  sections  2(a](13]  and  6(b) 
of  the  Act  to  permit  Applicant  to  be 
freated  as  an  "employees'  security 
companjr".  and  pursuant  to  section  6(b) 
of  the  Act  for  an  order  exempting 
Applicant  from  sections  8(b].  10(a), 
10(b)(1).  10  (b)(2),  10(bK3),  10(f),  14(a), 
15(a).  15(c),  16(a).  17(a)ll).  17(d).  17(f). 
17(g).  18(a)(1).  18(q,  19fb),  20(a),  30(a), 
30(b),  30(d),  and  32  of  the  Act  and  from 
Rules  8b-16. 17d-l,  17g-l,  and  igb-l(b) 
thereunder.  AppHcant  also  requests  an 
order  pursuant  to  section  45(a)  of  the 
Act  granting  confidential  treatment  to 
all  filings  made  by  the  Applicant  under 
section  30  of  the  Act  or  in  Heu  of  the 
requirements  thereof.  The  request  for 
exen^ons  and  confidential  treatment 
are  sought  with  respect  to  Applicant  and 
future  annual  limited  partnership 
created  and  sponsored  by  Prudential, 
the  structure  and  operation  of  M^di 
will  be  identical  to  Applicant  in  all 
material  respects.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  the  rules  thereimderfbr  tfie 
applicable  provisions  tiiereof. 

Applicant  states  that  it  was  formed  by 
Prudential  as  a  limited  partnership 
pursuant  to  Colorado  law  to  provide 
tax-advantaged  investment 
opportunities  to  active  and  retired 
employees  and  insurance  agents  of 
Prudential  and  its  subsidiaries. 
Applicant  proposes  to  offer  limited 
partnership  interests  to  be  sold  only  to 
such  employees  and  agents  who. 
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together  with  his  or  h^  spouse,  have 
either  (i]  a  net  worth  df  $225,000  or  more 
(exclusive  of  home,  home  furnishings, 
and  automobiles)  without  regard  to 
investment  in  Applic^t,  or  (ii)  a  net 
worth  of  $60,000  or  m*re  (exclusive  of 
home,  home  furnishings,  and 
automobiles)  and  actilal  and  anticipated 
taxable  incomes  for  the  tax  years  ending 
in  1985, 1986, 1987  and  1988.  of  $60,000  or 
more,  without  regard  to  investment  in 
Applicant  Applicant  fepresents  that  it 
will  require  investors  to  certify,  among 
other  things,  that  they  expect  to  be  in  a 
marginal  federal  incoi|ie  tax  bracket  of 
at  least  33%  (38%  in  the  case  of  an 
investment  of  $30,000  pr  more)  in  1986, 
1987  and  1988  and  that  the  proposed 
investment  in  Applicant  does  not  exceed 
ten  percent  of  his  or  h^r  net  wortL 
Applicant  states  that  tie  minimum 
investment  will  be  $5,000  and  that  no 
investment  will  be  aooepted  after  the 
close  of  the  ApplicantTs  initial  (and  only) 
offering  of  its  limited  partnership 
interests.  In  light  of  th^se  and  oUier 
eligibility  requirementk  Applicant 
expects  that  fewer  than  1.500 
individuals  will  be  eligible  to  invest. 

AppUcant  states  thajt  its  General 
Partners  are  Asset  Mabagement  Group 
Investment  Corp.  ("ANIGIC"),  and  Earl 
L  Wright  and  Michael  D.  Bergmann. 
who  together  with  thei 
AMGIC  through  a  hol^ 
Messrs.  Wright  and  1 
AMGICs  only  execut 
directors,  and  that  theJGeneral  Partners 
agreed  to  serve  at  Prudential's  request 
Applicant  further  states  states  that  the 
General  Partners  will  tnake  a  combined 
cash  contribution  of  o|ie  percent  of 
Applicant's  total  capi^  and  that 
Messrs.  Wright  and  Birgmann  will  be 
paid  for  their  services  ]as  General 
Partners  at  their  usual  hourly  billing 
rates,  while  AMGIC  wtill  be  paid  at  the 
usual  hourly  billing  rates  of  those 
persons  who  perform  Services  for 
Aplicant  on  AMGICs  |>ehalf.  Applicant 
also  states  that  the  General  Partners 
will  be  reimbursed  for]  the  actual  costs 
and  expenses  they  inc|ir  in  attending  to 
Applicant's  business  ^d  that  Prudential 
will  monitor  the  Genetal  Partners' 
charges  and  expenses] 

Applicant  represents  that  the  General 
Partners  must  be  approved  by  a  vote  of 
a  majority  in  interest  bf  the  limited 
partners  within  60  dayta  of  the  closing  of 
the  offering  of  its  limited  partnership 
interests,  and  that  by  ^uch  vote  any  one 
or  more  of  the  General  Partners  may  be 
removed  at  any  time  with  or  without 
cause.  According  to  tfa|s  application,  no 
person  may  become  a  General  Partner 
without  Prudential's  consent  unless 
elected  by  a  vote  of  a  inajority  in 
interest  of  the  limited  foailners. 
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Applicant  states  that  its  investment 
portfolio  will  be  managed  by  AMG,  a 
California  corporation  controlled  by 
Messrs.  Wright  and  Bergmann  that  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  Applicant  states  that  its  advisory 
agreement  with  AMG  was  negotiated  by 
Prudential  and  that  such  agreement  will 
subsequently  be  submitted  to  the  limited 
partners  for  approval.  Applicant  further 
states  that  AMG  will  malce  its 
investment  decisions  on  a  discretionary 
basis,  subject  to  Applicant's  investment 
objective  of  obtaining  long-term  capital 
appreciation  through  speculative 
investments  that  provide  tax 
advantages.  No  investment  may  be 
made  on  Applicant's  behalf,  however, 
unless  Prudential  has  first  determined 
that  such  investment  will  not  conflict 
with  Prudential's  interests  and  no 
change  may  be  made  in  the  investment 
advisory  contract  without  Prudential's 
approval  or  the  vote  of  a  majority  in 
interest  of  the  limited  partners.  "Hie 
limited  partners  may  by  a  similar  vote 
also  disapprove  a  change  in  the 
investment  advisory  agreement 
approved  by  Prudential,  in  which  event 
the  change  will  not  be  made.  The 
investment  advisory  agreement  may  be 
terminated  by  Prudential,  or  by  the  vote 
of  a  majority  in  interest  of  the  limited 
partners,  at  any  time  upon  60  days' 
notice  to  AMG  and  Applicant  and  a 
majority  in  interest  of  the  limited 
partners  may  disapprove  such  a 
termination  by  Prudential. 

Prudential  will  pay  all  legal  fees  and 
other  costs  and  expenses  incurred  in 
connection  with  organizing  AppUcant 
including,  without  limitation,  the 
preparation  of  the  Agreement  of  Limited 
Partnership,  the  subscription  agreement 
and  the  investment  advisory  agreement: 
registration  of  the  Applicant  and  its 
limited  partnership  interests  with  the 
Commission;  preparation  of  the 
application  for  exemption  from  the  Act; 
and  preparation  of  a  legal  opinion 
regarding  the  tax  consequences  of 
investment  in  Applicant  Also, 
Prudential  may  provide  some 
administrative  services  and  facilities  to 
Applicant  on  an  on-going  basis,  without 
charge. 

Applicant  seeks  an  exemption 
pursuant  to  section  6(c)  of  the  Act  fi^m 
the  provisions  of  sections  2(a)(l3)  and 
6(b)  of  the  Act  to  the  extent  necessary 
for  it  to  be  treated  as  an  "employees' 
securities  company"  in  order  to  permit 
retired  so-called  "ordinary  agents"  of 
Prudential  (and  members  of  tiieir 
immediate  families)  to  purchase 
Applicant's  securities.  According  to  the 
application,  approximately  4,500  of 
Prudential's  agents  are  such  ordinary 


agents  who,  while  employees  for  many    . 
purposes  and  clearly  at  least  "persons 
on  retainer",  are  not  employees  for  tax 
and  certain  other  purposes.  Ordinary 
agents  do  participate  in  the  benefit 
programs  made  available  to  Prudential 
employees,  including  retirement  malor 
medical,  disability,  savings  plan,  dental 
and  group  life  insurance  programs.  Their 
compensation  is  reported  to  the  Internal 
Revenue  Service  on  form  1099  rather 
than  on  Form  W-2  and  federal  income 
tax  is  not  withheld.  Ordinary  agents  sell 
Prudential  products  on  essentially  the 
same  basis  as  district  agents  and  report 
to  agency  managers  and,  in  turn,  to 
ordinary  Agencies  Department 
executives,  who  are  all  employees  of 
Prudential.  Consequently,  Applicant 
asserts  that  such  agents,  even  after 
retirement,  do  share  a  community  of 
interest  with  Prudential  employees  and 
should  be  treated  as  "employees"  for 
purposes  of  section  2(a)(13)  of  the  Act 

Applicant  also  requests  an  order 
pursuant  to  section  6(b)  of  the  Act 
exempting  Applicant  and  other  persons 
acting  in  connection  with  its  activities 
as  an  employees'  securities  company 
from  the  following  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder 

Section  8(b)  and  Rule  8b-16. 
Applicant  asserts  that  requiring  it  to  file 
with  the  Commission  annual 
amendments  to  its  registration 
statement  under  Rule  8l>-16  would  be 
imduly  burdensome  and  unnecessary 
because  it  is  a  closed-end  company  that 
will  have  only  one  offering  of  limited 
partnership  interests  for  which  there 
will  be  no  public  market  and  the  limited 
partners  will  receive  annual  reports  and 
accountings. 

Section  10(a).  Applicant  requests  an 
exemption  from  section  10(a)  to  permit  it 
to  be  structured  as  a  limited  partnership, 
and  to  permit  it  to  be  managed  by  the 
General  Partners  who  are  "interested 
persons"  for  purposes  of  section  10(a). 

Section  10(b)(1).  Applicant  requests 
an  exemption  from  section  10(b)(1)  to 
allow  a  broker/ dealer  affiliated  with 
AMG  and,  hence,  the  General  Partners, 
to  act  without  charge,  as  a  broker  for 
Applicant's  proposed  investments. 

Section  10(b)(2).  Applicant  requests 
an  exemption  from  section  10(b)(2)  to 
permit  it  to  employ  registered  broker/ 
dealers  affiliated  with  the  General 
Partners  or  %vith  Prudential  to  act 
without  charge,  as  underwriters  for  its 
limited  partnership  interests. 

Section  10(b)(3).  Because  the  General 
Partners,  AMG  and  AMG's  affiliates 
might  be  considered  directors  or  officers 
and  because  they  might  be  said  to  be 
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engaged  in  the  activities  of  investment 
bankers  Applicant  requests  an 
exemption  from  section  10(b)(3)  to  the 
extent  that  it  would  otherwise  bar  them 
from  organizing  and  participating  in 
ventures  of  the  kind  in  v^ch  Applicant 
invests  and  bom  underwriting  securities 
issued  by  such  ventures.  Applicant  also 
requests  an  exemption  from  section 
10(b)(3)  to  permit  it  to  Amction  as 
described  in  the  application  even  if 
Prudential  were  deemed  a  director  or 
officer  of  Applicant  and  Prudential  or 
any  of  its  afRIiated  persons  were 
deemed  an  investment  banker. 

Section  10(f).  Applicant  requests  an 
exemption  &t>m  section  10(f)  to  permit  it 
to  acquire  securities  principally 
underwritten  by  AMG  or  affiliated 
persons  of  AMG.  Applicant  represents 
that  it  will  comply  with  the  provisions  of 
subparagraphs  (b),  (h)  (except  that 
Prudential  shall  perform  the  functions 
required  of  the  directors  by 
subparagraph  (h)),  and  (i)  of  Rule  lOf-3, 
"^     and  that  if  the  Commission  requires 
Applicant  to  make  any  annual  filings, 
Applicant  will  include  therein  the 
information  contemplted  by 
subparagraph  (g)  of  Rule  lOf-3. 

Section  14(a).  Applicant  requests  an 
exemption  from  section  14(a)  to  permit  it 
to  offer  limited  partnership  interests 
before  it  has  a  net  worth  of  $100,000. 
Applicant  states  that  because  it  has  set 
$500,000  as  the  minimum  figure  below 
which  it  will  not  operate  and  that 
investors'  funds  will  be  held  in  escrow 
until  such  amount  has  been  received,  the 
protections  sought  to  be  achieved  by 
section  14(a)  are  assured. 

Sections  15(a)  and  15(c).  AppKcant 
requests  an  exemption  from  section  S(a) 

.    (i)  to  permit  Prudential  alone  to  approve 
the  initial  investment  advisory  contract 
with  AMG,  including  approval  of  all 
terras  of  such  contract  and  any  renewal 
thereof,  subject  to  a  subsequent  vote  of 
the  limited  partners,  (ii)  to  permit 
changes  in  the  investment  advisory 
contract  to  be  made  with  the  approval  of 
either  Prudential  (subject  to  repudiation 
by  a  majority  in  interest  of  the  limited 
partners)  or  a  majority  in  interest  of  the 
limited  partners,  and  (iii)  to  permit  the 
contract  to  be  terminated  without 
penalty  by  either  Prudential  (subject  to 
repudiation  by  a  majority  in  interest  of 
the  limited  partners)  or  a  majority  in 
interest  of  the  limited  partners. 
Applicant  agrees  as  a  condition  to  these 
exemptions  to  withhold  the  payment  of 
any  compensation  to  the  investment 
adviser  under  the  investment  advisory 
contract  tmtil  a  majority  in  interest  of 

.  the  limited  partners  approve  such 
contract,  at  which  time  compensation 


will  be  paid  retroactively  to  Ae  date  of 
the  contract 

Section  ld(a).  Applicant  requests  an 
exemption  firora  section  16(a)  to  permit 
the  General  Partners  to  manage 
Applicant's  business,  subject  to 
subsequent  approval  by  tfie  limited 
partners.  As  a  condition  to  this 
exemption,  Applicant  apees  to  withhold 
the  General  Partners'  compraisation 
until  they  are  approved  by  a  mafority  in 
interest  of  the  limited  partners,  at  which 
time  compensation  will  be  paid 
retroactively  to  the  date  of  the 
agreement  with  the  General  Partners. 

Sections  I7(aXl).  17(d)  and  the  Rule 
17d-l.  Applicant  states  that  because  the 
General  I^trtnecs,  AMG.  or  affiliated 
persons  thereof  (the  "AMG  Entities") 
may  serve  as  the  general  partners  for 
the  operating  ventures  in  which 
Applicant  may  invest,  and  such  ventures 
may  therefore  be  regarded  as  their 
affiliates,  such  investments  might  not  be 
permissible  under  section  17(a)(1) 
without  prior  approval  of  the 
Commission  under  section  17(b). 
Similarly,  Applicant  states  that  such 
operating  venture  might  be  deemed  a 
"joint  enterprise  or  other  joint 
arrangement"  between  Applicant  and 
the  AMG  Entities  for  which  prior 
approval  under  Rule  17d-l  would  be 
required.  Moreover,  an  investment  in  an 
operating  venture  by  Applicant  and 
another  Prudential  employees  limited 
partnership  organized  under  the  terms 
and  conditions  of  the  application  might 
be  deemed  to  require  prior  approval  of 
the  Commission.  Applicant  asserts  that 
obtaining  prior  Commission  approval  of 
such  transactions  is  not  feasible 
because  AMG  organizes  such  operating 
ventures  to  take  timely  advantage  of 
^ecific  investment  opportunities,  and 
the  formation  of  the  oprating  venture 
must  be  rapidly  consummated  once  the 
investment  opportunity  arises. 
Accordingly,  Appicant,  AMG  and  the 
General  Pamers  seek  exemptive  relief 
fivm  the  provisions  of  sections  17(a)(1) 
and  17(d),  and  Rule  17d-l  thereunder  to 
permit  Applicant,  the  AMG  entities,  or 
other  subsequent  Prudential  employees 
limited  partnerships,  to  invest  in  limited 
partnerships  in  the  following 
cinunstances: 

(a)  Applicant  and  other  Prudential 
employees  limited  partnerships 
organized  under  the  terms  of  the 
application  may  invest  together  in 
limited  partnerships  if  each  participates 
on  the  same  terms  and  conditions,  but 
the  amount  of  the  equity  mterest  of  each 
may  vary. 

(b)  The  only  other  interest  of  any 
AMG  Entities  in  any  mch  partnership 
shall  be  as  a  general  partner,  with  the 


genCTal  partnership  interest  of  all  of  fte 
AMG  Entities  limited  to  one  percent  of 
the  \otiA  partnership  equity  of  any  single 
partnership. 

(c)  The  AMG  Entities  shall  be  entitled 
to  receive  fees  (at  their  usual  hourly 
rates)  and  expenses  for  services 
performed  for  such  partnerships. 

(d)  Other  than  distributions  for  their 
proportional  equity  interest  in  such 
partnerships,  and  the  fees  and  expenses 
for  services  performed,  the  AMG 
Entities  shall  receive  no  otho' 
compensation  from  such  partnerships. 

Applicant  Prudential  AMG  and  the 
General  Partners  a^ee  to  coii4>ly  with 
the  following  conditions  with  respect  to 
the  exemptive  relief  sou^t  from  the 
provisions  of  sections  17(a)(1)  and  17(d) 
and  Rule  17d-l: 

(a)  Prudential  shall  examine  the  terms 
of  Apphcant's  proposed  participation  in 
any  limited  partnership  in  wfaidi  the 
AMG  Entities  also  participate  and  shall 
approve  the  proposed  investment  by 
Applicant  only  after  it  determines  that 
the  terms  of  the  proposed  investment 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned  and,  that  the  basis 
upon  which  Applicant  will  participate  is 
not  less  advantageous  than  the  basis  on 
which  the  AMG  Entities  will  participate. 
If  Prudential  does  not  ai^rove  any  such 
proposed  investment  Af^icant  shall 
not  make  the  investment. 

(b)  Applicant  shall  disclose 
Prudential's  role  in  the  prospectus  and 
shall  further  disclose  in  the  prospectus 
that  such  role  does  not  constitute  an 
endorsement  or  approval  by  Prudential 
of  the  investment  merits  of  any 
investment  made  by  Applicant  with  the 
AMG  Entities. 

(c)  Prudential  shall  determine  whether 
the  services  performed  by  the  AMG 
Entities  are  necessary  and  approprite 
and  whether  the  fees  and  expenses 
charged  for  diose  services  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  In  the  event  that  Pmdential 
determines  that  any  such  fees  or 
expenses  shall  be  disallowed,  the  AMG 
Entities  shall  not  charge  the  partnership 
for  such  fees  or  expenses. 

(d)  In  ccmnection  with  Prudential's 
obligations  unda  (a)  and  (c)  above, 
AppUcant  and  Prudential  shall  comply 
with  the  provisions  of  section  57(h)  of 
the  Act  by  adopting  and  updating 
procedures  to  assure  that  reasonable 
inquiry  is  made  into  the  transactions 
which  Prudential  must  examine  under 
(a)  and  (c)  above. 

(e)  In  connection  with  its  obligations 
under  (a)  and  (c)  above.  Prudential  shall 
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comply  with  the  p^visions  of  section 
57(f)(3)  of  the  Act. 

(f)  llie  AMG  En^ties  shall  not  dispose 
of  their  interest  in  $ny  limited 
partnership  in  whi^ih  Applicant  also 
participates  unles^  Applicant  has  the 
opportunity  to  dispose  of  its  interest  on 
the  same  terms.  Tlie  AMG  Entities  shall 
give  Prudential  reaisonable  notice  of  any 
such  proposed  disposition  and,  in  the 
event  that  Prudential  determines  that 
Applicant  should  also  dispose  of  its 
interest.  Applicant]  shall  do  so. 

Section  17(f).  Applicant  requests  an 
exemption  from  section  17(f)  in  order  to 
place  and  maintain  its  securities  and 
similar  investments  in  the  custody  of 
Prudential  without  {charge.  Applicant 
and  Prudential  agr|e  as  a  condition  to 
this  exemption,  dbiat  Applicant's 
securities  and  similar  investments  held 
in  Prudential's  custody  shall  be  held  by 
Prudential  in  accoitlance  with  Rule  17f- 
1  under  the  Act     I 

Section  17(g)  ontj  Rule  17g-l.  Because 
its  organization  do^s  not  include 
disinterested  directors  or  officers. 
Applicant  requests!  an  exemption  from 
the  provisions  of  Rule  17g-l  that  require 
certain  actions  to  oe  taken  by  persons 
who  are  not  "inter^ted  persons". 
Applicant  intends  |o  purchase  a  fideUty 
bond  sufficient  to  datisfy  the 
requirements  of  Rue  17g-l  and 
Prudential  an  "interested  person",  will 
approve  the  bond  4nd  the  premium  paid 
for  it  In  addition,  l^ecause  the  Applicant 
has  no  officers,  it  cannot  comply 
literally  with  the  requirements  of 
subsection  (h)  of  the  Rule  that  a 
registered  manageqient  investment 
company  must  designate  an  officer  to 
make  the  filings  an  1  give  the  notices 
required  by  Rule  IJ  g-l(g).  Instead. 
Applicant  propose!  to  designate  one  of 
its  General  Partner  i  td  perform  those 
functions.  Accordii  gly,  Applicant 
requests  an  exempt  ion  from  these 
particular  requirem  ents  of  Rule  17g-l 
and  states  that  it  w  ill  comply  with  the 
remaining  provisioas  of  the  rule. 

Section  18(a)(1).  Applicant  seeks  an 
exemption  from  section  18(a)(1)  to 
permit  it  (a)  to  male  non-recourse 
borrowings  withouj  compliance  with  the 
asset  coverage,  voting  and  default 
requirements  of  seqtion  18(a)(1),  for  the 
purpose  of  acquiring  real  property  or 
other  interests  thatfare  not  securities, 
and  (b)  to  disregard  liabilities  and 
indebtedness  arising  from  such 
borrowings  in  computing  its  asset 
coverage  with  respect  to  any  class  of 
senior  debt  securitcs  that  is  not 
comprised  of  such  borrowings. 
Applicant  asserts  tpat  compliance  with 
the  requirements  of  section  18(a)(1) 
would  materially  impair  its  abili^  to 
enter  into  real  esta  e  and  similar 


transactions  on  a  basis  that  is  attractive 
from  a  tax  standpoint  Applicant 
submits  that  investors  in  Applicant  do 
not  require  the  protections  of  section 
18(a)(1)  with  respect  to  such  non- 
recourse borrowings  because  the 
lenders  would  be  precluded  from 
looking  beyond  the  real  estate  or  other 
property  securing  the  indebtedness  to 
Applicant's  general  assets  to  obtain 
repayment  for  such  borrowings. 

Section  18(i).  Applicant  requests  an 
exemption  from  section  18(i)  to  permit 
the  issuance  of  limited  partnership 
interests  with  the  voting  rights  provided 
by  the  limited  partnership  agreement 

Section  19(b)  and  Rule  19b-l. 
Applicant  requests  an  exemption  from 
section  19(b)  and  Rule  19b-l(b)  to 
permit  it  to  distribute  the  proceeds  of  its 
investments,  a  part  of  which  could 
reflect  long-term  capital  gains,  more 
frequently  than  once  every  twelve 
months. 

Section  20(a)  Applicant  asserts  that 
the  proxy  rules  for  the  most  part  do  not 
apply  to  its  proposed  operations. 
Accordingly,  Applicant  requests  an 
exemption  from  section  20(a)  and 
agrees,  as  a  condition  to  such 
exemption,  that  whenever  the  limited 
partners  are  called  upon  to  attend  a 
meeting  or  give  their  proxy  in 
connection  with  a  vote  on  any  matter, 
they  will  be  provided  with  all  the 
information  that  would  be  required 
under  section  20(a). 

Sections  30(a),  30(b),  and  30(d). 
Applicant  seeks  exemption  from 
sections  30(a).  30(b),  and  30(d)  to  exempt 
it  from  the  requirements  relating  to  the 
filing  of  quarterly  and  annual  reports 
with  the  Commission  under  sections 
30(a),  30(b),  and  30(d),  and  to  permit  it 
instead  to  provide  annual  reports  to  the 
limited  partners.  Applicant  believes  that 
such  annual  reports  will  provide  the 
limited  partners  with  full  disclosure  in  a 
manner  that  does  not  hinder  Applicant 
with  excessive  and  burdensome 
administrative  costs. 

Applicant  also  requests  that  any 
filings  made  with  the  Commission  under ' 
section  30  or  in  lieu  thereof  be  afforded 
confidential  treatment  under  section 
45(a)  of  the  Act.  Applicant  requests  such 
confidential  treatment  on  the  ground 
that  the  investments  Applicant  will  be 
making  and  information  relating  to  such 
investments  are  not  generally  available 
to  the  public  and  that  the  only  persons 
legitimately  entitled  to  such  information 
are  the  limited  partners  involved,  who 
will  have  it  sent  directly  to  them. 

Section  32.  Applicant  states  that  it 
cannot  comply  with  the  provisions  of 
section  32  because  it  has  no  directors  or 
voting  shareholders,  and  the  General 
Partners  will  all  be  interested  persons  of 
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the  AppUcant.  Hence,  Applicant 
requests  an  exemption  from  section 
32(a)  to  permit  Prudential  to  select 
Applicant's  independent  certified  public 
accountants. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  20, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  AJFter  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Disivion  of 
Investment  Management  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-28748  Filed  12-2-85;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Forms  Under  Review  by  ttie  Office  of 
Management  and  Budget 

agency:  Tennessee  Valley  Authority. 
action:  Forms  under  review  by  the 
Office  of  Management  and  Budget. 

summary:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

Requests  for  information,  including 
copies  of  the  forms  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer  whose  name,  address,  and 
telephone  number  appear  below. 
Questions  or  comments  should  be 
directed  to  the  Agency  Clearance 
Officer  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington,  DC.  20503;  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority, 
395-7313. 

Agency  Clearance  Officer  Mark  R. 
Winter.  "Tennessee  Valley  Authority,  100 
Lupton  Building,  Chattanooga,  TN  37401; 
(615)  751-2524,  FTS  858-2524. 
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Type  of  Request:  Regular  Submission. 

Title  of  Information  Collection:  TVA 
Energy  Saver  Home  Inspection  Sheet. 

Frequency  of  Use:  On  Occasion. 

Type  of  Affected  Public:  Businesses  or 
other  for-profit,  small  businesses  or 
organizations. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  5,000. 

Estimated  Total  Annual  Burden 
Hours:  2,400. 

Need  For  and  Use  of  Information: 

This  information  collection  is  an 
integral  part  of  the  TVA  Energy  Saver 
Home  Program  which  promotes  energy- 
efficient  standards  for  new  homes  and 


certifies  those  new  homes  which  meet 
the  standards. 

Dated:  November  25, 1985. 
John  W.  Thompson, 

Manager  of  Corporate  Services,  Senior 

Agency  Official. 

[FR  Doc.  85-28671  Filed  12-2-85;  8:45  amj 

BILLING  CODE  (130-01-11 


DEPARTMENT  OF  TRANSPORTATION 

Agreements  Filed  Under  Sections  408, 
409, 412  and  414  During  the  Week 
Ending  November  22, 1985 

Answers  may  be  filed  within  21  days  from 
>  the  date  of  Hling. 


OateliM 

DockaINo 

Pafiiss 

Subjad 

Proposed 
alfectiva  dale 

1 1  /21  /85 

1 1  /21  /as _ _. 

4.-W04 
43605 
43606  R-1 R-6 

Air  Trarnpon  Association. 
Members    ol    Intemalional 

Air  Transport  Assodtlioa 
Members    o(    Intemalional 

Air  Transport  Associatioa 

Ad)ustment  Fartnr*— AMca- 

TC3  Fares 
Spouse  Fares  Europe  West 

Alrica. 
Mid-AHanlic-Eurapa/Mid 

East/Afnca  South  Alian- 

tic-Cwope/AMca  Fares. 

01/01/86 
12/01/85 

11/21/85  .     _    . 

12/01/85-01/ 

01/88 

Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  85-28674  Filed  12-2-^;  8:45  am] 
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Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  FHed  Under  Subpart  Q 
of  Department  of  Transportation's  Procedural  Regulations;  Weeic  Ended  November  22, 1985 

Subpart  Q  Applications 

The  due  date  for  answers  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  df  the 
adoption  of  a  show  cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  procedings.  (See.  14 
CFR  308.1701  et  seq.) 


Date  Med 


Nov.  18.  1985. 


Nov.  20.  1985 


Nov.  22.  1985.. 

Do 

Nov.  20.  1965.. 
Nov.  22.  1985.. 


Docket 
No. 


43597 


43602 


43609 


43612 


43487 
43435 


Descnptkxi 


Suncoast  Airlines,  Inc..  c/o  Allan  W.  Markham,  2733  36th  Street  N.W ,  Washington.  DC  20007 

ApplKatkxi  of  SuncoasI  Airlines,  Inc.  pursuant  to  sectton  401  ol  the  Act  ol  Subpart  O  ol  the  Act  requests  a  certificate  of  pubkc  convenienca  and  necessity 

authonzing  it  to  engage  m  foreign  charter  air  transportatkxi  between  points  in  the  United  States  points  in  the  Caribbean  Saa.  Central  Amehca.  «id  Soulli 

Amenca. 
Conforming  Applk:atx>ns.  Motkms  to  Modify  Scope  and  Ans»»ors  may  be  filed  by  December  16.  1985. 
Skycraft  Air  Transport  Inc..  c/o  Wayne  Juniper.  1000  Stevenson  Road  North,  Oshawa,  Ontano.  Canada 
Applk»tk)n  of  Skycraft  Air  Transport  Inc..  pursuant  to  section  402  of  the  Act  and  Subpart  Q  of  the  Regulation  requests  a  foreign  air  earner  permit  to  operate 

a  Class  III  service  between  the  points,  Oshawa.  Ontark),  Canada,  and  Detroit,  Michigan,  United  States. 
Answers  may  be  filed  by  December  18,  1985. 

Eastern  Air  Unas.  Inc..  c/o  Robert  N.  Duggan.  1030  15th  Street  N.W.,  Washington,  DC  20005. 
Applcatkxi  of  Eastern  Air  Lines,  Inc.,  pursuant  to  sectk>n  401  of  the  Act  and  Subpart  O  of  the  Regulatens  applies  for  a  new  or  amended  certifcate  of  puMc 

convenience  and  necessity  to  permit  Eastern  to  erigage  ki  the  air  transportatkm  of  persons  property  and  mail  between  the  cotermmal  points  fukami  and 

Tampa.  Fkinda.  and  tfie  terminal  point  Meioco  City.  Mexkx). 
Answers  may  be  filed  by  December  6.  1985  (Confonning  Applicatk)n  to  Docket  43527) 
Virgin  Atlantic  Ainvays  Limited,  c/o  Judith  Richards  Hope,  Paul,  Hastings,  Janofsky  &  Walker.  1050  Connecticut  Avenue.  N.W..  Twelfth  Fkxir.  Washington. 

DC  20036. 
Applk»tk>n  of  Virgin  Atlantic  Ainways  Limited  pursuant  to  section  402  of  the  Act  and  Subpart  0  of  the  Regulattons  requests  an  amendment  of  its  toreign  air 

carrier  permit  to  perform  scheduled  con)binatk>n  air  transportatk>n  of  passengers,  cargo  and  mail  betuveen  London  (Qatwick).  England,  and  Miarn,  Ftonda. 
Answer  may  be  filed  by  December  20,  1965. 

The  Lords  Airline.  Inc.,  c/o  Hany  A.  Bowen,  Bowen  &  Atkin.  2020  K  Street  N.W..  Suite  350,  Washington,  D.C.  20006. 
Supplemental  Information  of  The  Lord's  Airline.  Inc..  fumisfwd  in  Response  to  Order  85-11-7. 
Answers  may  be  filed  by  December  1 8.  1 985. 

Wright  Air  Unes,  Inc.  (NV).  c/o  James  M.  Burger.  McCamish,  Ingram.  Martin.  Brown  ft  McCuMough.  2828  Pennsylvania  Ave..  N.W..  Washington.  0.0*20007. 
Response  of  Wright  Air  Lines.  Inc.  (NV).  to  Order  85-10-55. 
Answers  may  be  filed  by  December  20,  1985. 


Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
IFR  Doc,  85-28675  Filed  12-2-85;  8:45  am] 
BILUNG  CODE  4«1fr-«2-M 
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Larry's  Flying  Sarvli «, 
for  Certificate  Autt^rity 
Subpart  O 


agency:  DepartinenI 

action:  Notice  of 
(Order  85-11-68) 


of  Transportation. 

Order  to  Show  Cause, 
Do<  Jcet  43099.. 


summary:  The  Department 
Transportation  is  dir  !cting 
persons  to  show  caui « 
issue  an  order  Rndin; 
Service  fit  and 
of  pubhc  convenienc 


of 

all  interested 
why  it  should  not 
Larry's  Flying 
awarding  it  a  certificate 
!  and  necessity  to 


?32 


DE 


985 


UMI 
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inc^  AppHcation 
Under 


engage  in  scheduled  interstate  and 
overseas  air  transportation. 
DATES:  Persons  wishing  to  file 
objections  shall  do  so  no  later  than 
December  17, 1985. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
43099  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  2059a  and  should  be 
served  upon  the  persons  listed  in 
Appendix  B  to  the  order. 


FOR  FURTHER  INFORMATION  CONTACT 

William ).  Wagner,  Aviation 
Enforcement  and  Proceedings  (C-70, 
Room  4116),  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington.  DC  205ga  (202)  426-7631. 

Dated:  November  28, 1985. 
Mathetr  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FR  Doc.  85-28676  Filed  12-2-85;  8:45  am] 
mUJNG  COOE  4ttO-63-H 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  Sa  No.  232 
Tuesday,  December  3,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

November  27, 1985. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a}  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-409).  5  U.S.C.  552B: 
TIME  AND  DATE:  December  4, 1985, 10:00 
a.m. 

place:  825  North  Capitol  Street.  NW., 
Room  9306,  Washington.  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTRACT  PERSON  FOR  MORE 
information:  Kenneth  F.  Plumb. 
Secretary.  Telephone  (202)  357-6400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  Usting  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  Agenda,  825th  Meeting — 
December  4, 1985,  Regular  Meeting  (10.-00 
ajn.) 

CAP-1. 
Project  No.  3856-004.  Reed  Hydro-Electric 
Corporation 
CAP-2. 
Project  No.  4720-002,  The  city  of 
Farmington.  New  Mexico 
CAP-3. 

Omitted 
CAP-4. 
Project  No.  6913-002,  Weber  Basin  Water 
Conservancy  District 
CAP-5. 
Project  No.  8929-001,- Modular  Hydro 
Research  Corporation 
CAP-6. 
Project  No.4456-002,  Zoes  J.  Dimos  and 
James  ^-  Katsekas 
CAP-7. 


Project  No.  2088-014,  Oroville- Wyandotte 
Irrigation  District 
CAP-8. 

Project  No.  2574-002,  Milstar 
Manufacturing  Corporation  * 

CAP-e. 

Project  No.  7848-002,  Michiana  Hydro- 
^ectric  Power  Corporation 
CAP-10. 
Project  No.  2814-005,  Paterson  Municipal 
Utilities  Authority  and  Great  Falls 
Hydroelectric  Company 
CAP-11. 
Project  No.  3286-008,  Puget  Sound  Power 
and  Light  Company 
CAP-12. 
Project  No.  8934-001,  Streamline  Hydro, 
Inc. 
CAP-13. 

Project  No.  883&-001,  Dewey  B.  Smith 
CAP-14 
Project  No.  7377-009,  Renewable  resource 
Development  and  Hat  Creek  Corporation' 
CAP-15. 
Project  No.  8764-OOa  San  Gabriel 
Hydroelectric  Partnership 
CAP-16. 
Project  No.  5878-000,  Ithaca  Falls 

Development  Association 
Project  No.  5928-000,  Cornell  University 
Project  No.  6744-000,  City  of  Ithaca,  New 
York 
CAP-17. 
Project  No.  QF85-536-000,  General 
Conservation  Company  of  Sparrows 
Point,  Inc. 
CAP-18. 
Docket  No.  EL85-39-001,  Municipal  Electric 
Utilities  Association  of  New  York  State 
V.  Consolidated  Edison  Company  of  New 
York,  Inc. 
CAP-19. 
Docket  No.  ER85-728-002,  Arizona  Public 
Service  Company 
CAP-20. 

(A)  Docket  No.  ER85-692-002. 
Southwestern  Electric  Power  Company 

(B)  Docket  Nos.  ER85-424-004.  ERB&-425- 
003  and  ER85-534-004,  Southwestern 
Electric  Power  Company 

CAP-21. 
Docket  No.  ER85-793-001,  Central  Illinois 
Public  Service  Company 
CAP-22. 
Docket  No.  ER85-720-001,  et  al., 
Connecticut  Light  &  Power  Company 
CAP-23. 
Docket  No.  ER86-25-000,  Pacific  Power  and 
Light  Company 
CAP-24. 
Docket  No.  ER8&-34-000,  New  York  Power 
Pool 
CAP-25. 
Docket  Nos.  ER85-204-004  and  ER85-603- 
003,  South  Carolina  Generating 
Company,  Inc. 

Consent  Miscellaneous  Agenda 
CAM-1. 


Docket  No.  FA84-12-000,  Pennsylvania 
Power  &  Light  Company 
CAM-2. 

Omitted 
CAM-3. 

Docket  No.  RM79-78-216  (Texas-39).  High- 
Cost  Gas  Produced  From  Tight 
Formations 
CAM-4. 

Docket  No.  GP85-43-000,  Conoco,  Inc. 
CAM-^. 

Docket  No.  RO84-15-000,  Keystone  Fuel 
Oil  Company 
CAM-6. 

Docket  No.  GP80-43-005  (Phase  I], 
Northern  Natural  Gas  Company 
CAM-7. 

Docket  No.  RM85-1-000  (Parts  A-D), 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Valley  Gas 
Company) 
CAM-a 

Docket  No.  RM8S-1-000  (Parts  A-D). 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Judel 
Glassware  Company,  Inc.,  Creole  Gas 
Pipeline  Corporation.  Northwest  Central 
Pipeline  Corporation  and  Montco  Gas, 
Methanol  Production  Company,  Power- 
Tex,  GGSI  Gathering  and  Processing 
Company,  Texas  Gas  Transmission 
.Corporation,  McMoran  Oil  and  Gas 
Company,  Pride  Energy  Pipeline  of 
Kentucky  Corporation.  Transcontinental 
Gas  Pipe  Line  Corporation,  Southern  Gas 
Pipeline  Company  and  Victoria  Gas 
Corporation) 
CAM-9. 

Docket  Nos.  CP84-15-000  and  001, 
Michigan  Consolidated  Gas  Company 

Docket  No.  RM85-1-000  (Parts  A-D). 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol 
CAM-10. 

Docket  No.  RM85-1-000  (Parts  A-O), 
regulation  of  natural  gas  pipelines  after 
partjjil  wellhead  decontrol  (Kansas 

"Pipeline  Company,  LP.) 

Consent  Gas.  Agenda 

CAG-1. 
Docket  Nos.  RP86-16-000  and  RP8&-17-O00. 
Northwest  Incline  Corporation 
CAG-2. 
Docket  No.  TA86-1-43-002  (PGA86-la), 
Northwest  Central  Pipeline  Corporation 
CAG-3. 
Docket  Nos.  TA85-4-1-000,  001,  TA85-5-1- 
000,  001,  TA8e-l-l-000  and  001, 
Alabama-Tennessee  Natural  Gas 
Company 
CAG-4. 
Docket  No.  TA85-2-27-002,  North  Penn 
Gas  Company 
CAG-5. 
Docket  No.  TA86-2-37-002,  Northwest 
Pipeline  Corporation 
CAG-e. 


Federal 
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Docket  No.  RP83-loi-001,  Tennessee  Gu 
Pipeline  Company;  a  division  of  Tenneco 
Inc.  V.  Chevron/ UJS.A  Inc.  et  al. 
CAG-7.  I 

Docket  No.  RP85-ld-00a  Texas  Gas 
Transmission  Corf  oration 
CAG-«. 
Docket  Nos.  TASS-a  -0-007. 008,  009.  TA85- 
3-0-002  and  RPM>-  07-051,  Tennessee  Gas 
Pipeline  Company  a  division  of  Tenneco 
Inc. 
CAG-«. 

Omitted. 
CAG-ia 
Docket  No.  TAa5-2-;  1-004,  Columbia  Gas 
Transmission  Cor(  oration 
CAG-11. 
Docket  Nos.  RPB3-3S  -038  through  041. 
Texas  Eastern  Tra  ismission  Corporation 
CAG-12. 
Docket  No.  RPSS-ITC  -000,  Texas  Eastern 
Transmission  Corf  oration 
CAG-13. 
Docket  Na  RP8B-5-C  W,  North  Penn  Gas 
Company 
CAG-14. 
Docket  No.  RPB&-12-  Xtt.  Lawrencebuig 
Gas  Transmission  i^orporatiaD 
CAG-15. 
Docket  No.  RP88-8-0  »,  Transwestem 
Pipeline  Company 
CAG-ia 
Docket  Na  RPSS-ITO  -001.  Texas  Eastern 
Transmission  Corp  oration 
CAG-17. 
Docket  Nos.  TA85-^  9-006  and  TABfi-l-S- 

000.  Tennessee  Gai  Pipeline  Company,  a 
division  of  Tenneco  Inc. 

CAG-18. 
Docket  Na  TAaS-^-!  2-000  (PGA85-3), 
Western  Gas  Inter  tate  Company 
CAG-19. 
Docket  No.  RPM-87-  TOO,  Mississippi  River 
Transmission  Corp  sration  v.  United  Gas 
Pipe  Line  Compam 
CAG-20. 
Docket  Nos.  RP85-13-000,  RP85-60-000  and 
TA85-2-37-002  (no  t  consolidated]. 
Northwest  PipeHm  Corporation 
CAG-21. 
Docket  Nos.  STB3-42  f-001.  STBl-lOfr-OOI, 
ST82-ig3-001.  002,CT82-19*-001.  002, 
STB2-195-001,  002.  ST83-5O-0(n,  STB3- 
327-OOJ.  ST83-M1-|t)00,  ST83-634-000, 

001.  ST8«-101-OOa  pOl.  ST84-21 8-000. 
ST84-2t9-00a  ST84-S24-000.  001,  ST84- 
1138-000.  ST85-70-O0a  ST85-71-000, 
ST83-141-000.  001, 6X83-441-000,  001, 
ST84-165-000.  ST84-728-000,  9T85-1116- 
000,  ST85-1221-00(i  ST85-1 224-000, 
ST85-16O7-00a  ST$5-1608-000.  ST85- 
1982-OOa  ST85-815M»0  and  ST85-1524- 
000,  Producer's  Gai  Company 

CAG-22. 
Docket  Nos.  OR79-l-b28  through  001, 
Williams  Pipe  Line  Company 
CAG-23. 
Docket  Nos.  CP81-75k)08,  CP8i5-247-001. 
CP85-248-001.  CP8i-248-001  and  CP85- 
250-001,  Northern  [Jiatural  Gas  Company, 
Division  of  Intemofth,  Inc. 
CAG-24. 
Docket  No.  CP83-14-i21. 


Northern  Natural 
Gas  Company,  division  of  Intemorth,  Inc. 
CAG-25. 
Docket  No.  CP83-333f025,  Panmark  Gas 
Company,  et  al. 


CAG-26. 
Docket  No.  CP85-318-001,  Trunkline  Gas 

Company 
CAG-27. 
Docket  No.  CP85-447-001.  Colorado 

Interstate  Gas  Company 
CAG-28. 
Docket  Nos.  CP8S-3S3-000  and  001, 

Columbia  Gas  Transmission  Corporation 
CAG-29. 
Docket  No.  CP85-617-000,  Cohunbia  Gas 

'Transmission  Corporation 
CAG-30. 
Docket  No.  CP85-719-000,  United  Gas  Pipe 

Line  Company 
CAG-31. 
Docket  Na  CI85-400-O01.  Vesta  Energy 

Company 
Docket  No.  Cie6-33-000.  Sun  Exploration 

and  Production  Company 
Docket  No.  CI8e-«l-00a  Energy 

Consultants.  Inc. 
Docket  No.  Cl88-42-<X)0,  PNG  Enei^ 

Company 
Docket  No.  CI88-43-000.  the  Louisiana 

Land  and  Exploration  Company  and 

Louisiana  Laitd  Offshore  Exploration 

Company,  Inc. 
Docket  No.  CI86-45-O0a  Union  Oil 
•    Company  at  California  and  Union 

Exploration  Partners,  Inc. 
Docket  No.  Ciae-51-OOO,  Anadarko 

Production  Company 
Docket  No.  CI88-53-000,  Cheney  Energy 

Corporation 
Docket  No.  Cl86-Se-000.  Citizens  Energy 

Corporation  and  Citizens  Resources 

Corporation 

I.  Licensed  Project  Matters 
P-1. 
Reserved 

n.  Electric  Rate  Matters 
ER-1 
Docket  No.  ER85-785-000,  Wisconsin 
Electric  Power  Company 
ER-2 

(A)  Docket  No.  QF84-112-001,  E.  I.  du  Pont 
de  Nemours  and  Company 

(B)  Docket  No.  QF84-381-001,  biternational 
Paper  Company  Natchez  MiD 

Miscellaneous  Agenda 

M-1.  Reserved 
M-2.  Reserved 

I.  Pipeline  Rate  Matters 

RP-1. 
Docket  No.  ST82-319-00B,  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
Docket  No.  CP82-361-008,  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 

RP-2. 
Docket  No.  TA85-2-11-002,  United  Pas 
Pipe  Line  Company 

RP-3. 
Docket  Nos.  TA82-1-21-001,  TA82-2-21- 
000,  TA83-1-21-001.  002.  TA83-2-21-00a 
TA84-1-21-«H.  TAa4-2-21-001,  TABS-l- 
21-000.  RP82-12O-00ft  004.  TA81-1-21- 
003.  TA81-2-21-006  (severed  cutback 
issues).  RP84-75-000,  CP84-2-000,  RP81- 
83-000.  RP82-88-000  and  GP82-41-O00. 
Columbia  Gas  Transmission  Corporation 


Dodcet  Nos.  RPSl-82-Oaa  RP82-119-000 

and  RP84-74-000,  Columbia  Gulf 

Transmission  Company 
Docket  Nos.  CP84-20»-000  through  013, 

Lawrenceburg  Gas  Transmission 

Corporation  and  Texas  Gas 

Transmission  Corporation 
Docket  No.  CPB4-7B3-000,  Cohmibia  Gas 

Transmission  Corporation  v. 

Consolidated  Gas  TtBnsmission 

Corporation 
Docket  No.  CP85-igi.-00a  Cincinnati  Gas 

and  Electric  Company 
Docket  No.  CP84-63O-000,  Lawrenceburg 

Gas  Transmission  Corporation 
Docket  No.  CP84-631-000.  Lawrenceburg 

Gas  Transmission  Corporation 
Docket  No.  CP84-533-000,  Columbia  Gas 

Transmission  v.  Transcontinental  Gas 

Pipel  Line  Corporation 
Docket  Nos.  CP84-42&-000  and  001.  Texas 

Eastern  Transmission  Corporation 
Docket  Nos.  RP83-8-000  and  CP84-441-000 

through  003,  Tennessee  Gas  Pipeline 

Company,  a  division  of  Tenneco  Inc. 


IL  Producer  Matters 
CI-1. 
Docket  No.  C184-10-00a  Fehnont  Oil 
Corporation  and  Essex  Offshore,  Inc. 

III.  Pipeline  Cortificats  Matters 

CP-1. 
Reserved 

Lois  0.  CasheU. 

Acting  Secretary. 

(FR  Doc.  85-28800  Filed  11-29-85;  12K)3  pm] 

WLUNG  CODE  6717-01-11 


FEDERAL  ENERQY  REGULATORY 
COMMISSION 

November  27, 1985. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Govemmoit  in  the  Sunidiine  Act  (Pub.  L. 
No.  94-409),  5  U.S.C  552B: 

TIME  AND  date:  December  10. 1965. 9K)0 

a.m. 

place:  825  North  Capitol  Street.  NR, 
Hearing  Room  A.  Washington,  DC 
20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Item  listed  on  the  agenda  may  be 
deleted  without  further  notice. 


CONTACT  PERSON  FOR  I 

INFORMATION:  Kenneth  F.  Plumb. 
Secretary,  Telephone  (202]  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  ail  public  documents  may  be 
examined  in  the  divisicm  of  Public 
Information. 

Consent  Miscellaneous  Agenda 
CAM-1. 
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Docket  No.  RM-SS-l-OeO  (Parts  A-D). 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Entrade 
Corporation] 
CAM-2. 

Docket  No.  RM85-1-000  (Parts  A-D), 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Southern 
Natural  Gas  Company) 
CAM-3. 

Docket  No.  RM85-1-000  (Parts  A-D), 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Mountain 
Fuel  Resources,  Inc.) 
CAM-*. 

Docket  No.  RM-85-1-000  (Parts  A-D), 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Southern 
Natural  Gas  Company) 
CAM-5. 

Docket  No.  RM-85-1-000  Parts  A-D). 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Industrial 
Groups]  rm 

CAM-6. 

Docket  No.  RM-85-1-000  (Parts  A-D], 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Berkshire 
Gas  Company) 
CAM-7. 

Docket  No.  RM-85-1-000  (Parts  A-D], 
regulation  of  natiiral  gas  pipelines  after 
partial  wellhead  decontrol  (Midwestern 
Gas  Transmission  Company) 
CAM-8. 

Docket  No.  RM-85-1-000  (Parts  A-D], 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (J.R.  Simplot 
Company) 
CAM-9. 

Docket  No.  RM-85-1-000  (Parts  A-D], 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Natural  Gas 
Pipeline  Company  of  America] 

Miscellaneous  Agenda 

M-1. 
Docket  Nos.  RM-85-1-000,  through  136 
(Parts  A-C],  regulation  of  natural  gas 
pipelines  after  partial  wellhead  decontrol 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  85-28801  Filed  11-29-85;  12:03  p.mj 

BILUNG  CODE  6717-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  DATE:  Monday,  December  9, 
1985,  at  10:30  a.m. 

place:  In  the  Board  Room,  6th  Floor, 
1700  G  St.,  N.W..  Washington.  DC. 

status:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE  ' 

information:  Ms.  Gravlee  (202-377- 
6679). 

MATTERS  TO  BE  CONSIDERED: 

Classification  of  Assets 


Finance  Subsidiarie* 

Jeff  Scovyen. 

Secretary. 

No.  33,  November  27. 1985. 

[FR  Doc.  85-28724  Filed  11-27-85;  4:27  pm] 
MLUfM  COM  ane-oMi 


FEDERAL  RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  50  FR  48293, 

November  22, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10:00  a.m..  Wednesday. 

November  27. 1985. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  annoimced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 

Federal  Reserve  Bank  and  Branch  director 
appointments.  (This  item  was  originally 
announced  for  a  closed  meeting  on  November 
7, 1985.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  27, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-28778  Filed  11-2&-85;  10:12  am] 

BiLUMQ  CODE  e21(MI1-M 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Friday,  December  13, 

1985,  at  11:00  a.m. 

place:  Room  117.  701  E  Street,  NW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List 

4.  Petitions  and  Complaints: 

(a)  Portable  bag  sewing  machines  (Docket 
Number  1258). 

5.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  523-0161. 

Dated:  November  27, 1985. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-28822  Filed  11-29-85;  1:41  pm] 

MUJNO  COOE  702IM»-«I 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  December  2, 9. 16.  and 
23.1985. 


PLACE:  Commissioners'  Conference 
Room  1717  H  Street.  NW..  Washington. 
DC. 

status:  Open  and  Closed. 

MATTERS  TO  BE  COttSIDEREO: 
Week  of  Decembar  2 

Wednesday,  December  4 

too  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  9— Tentative 

Monday,  December  9 

10:00  a.m. 
Discussion  of  Threat  Level  and  Physical 
Security  (Closed— Ex.  1] 
2:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 

Tuesday,  December  10 

9:30  a.m. 
Periodic  Briefing  on  NTOLs  (Open/Portion 
may  be  Closed — Ex.  5  &  7) 
2:30  p.m. 
Review  of  Enforcement  Policy  (PubUc 
Meeting) 

Wednesday,  December  11 

lOHX)  a.m. 
Briefing  on  PoUcy  Statement  on  Nuclear 
Power  Plant  Standardization  (Public 
Meeting) 
2.-00  p.m. 
Discussion  of  Pending  Investigations 
(Closed-^x.  S  ft  7) 

Thursday,  December  12 

10:00  a.m. 
EEO  Program  Plan — Progress  Report 

(Pubhc  Meeting) 
2:00  p.m. 
■    Discussion  of  Management-Organization 

and  Internal  Personnel  Matters  (Closed — 

Ex.  2  ft  6] 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 

needed) 

Week  of  December  16— Tentative 

Tuesday,  December  17 

10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6] 
2:00  p.m. 
Briefing  on  Nuclear  Employee  Data  System 
(NEDS)  (Public  Meeting] 

Wednesday,  December  18 

10:00  a.m. 
Briefing  on  Status  of  Davis-Besse  (Public 
Meeting] 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting]  (if 
needed] 

Week  of  December  23— T«>tativa 

Tuesday  December  24 
lOHX)  a.m. 
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Affinnation  Meelfng  (Public  MeetingJ  (if 
needed) 

INFOiMATION: , 


AfTinnation 
Environmental  Qualification 
Post-November  30, 
Nuclear  Power 


AOOmONAL 

of  "Revised 

Extention  Reques  I 

.1985  for  the  I 

Station"  and  "Eniironmental 


>32 


DE 


985 


JMI 


Qualification  Extension  of  the 
November  30, 1985  Deadline  for  the  Fort 
St.  Vrain  Nuclear  Generating  Station" 
(Public  Meeting)  was  held  on  November 
26. 

TO  VERIFY  THE  STATUS  OF  MEETIiraS 
CALL  (RECORDINQ):  (202)  634-149a 


CONTACT  PERSON  FOR  MORE 
information:  Julia  Corrado,  (202)  634- 
1410. 

Julia  Corrado, 

Office  of  tite  Secretary. 

November  27, 1985. 

[FR  Doc.  85-28726  Filed  11-27-85;  4:52  pm) 
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DEPARTMEMT  OF  C  EFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart31 

I 

FMleral  Acquisition  Regulation  (FAR); 
EmployM  Moral*.  HbaMi.  Welf ar*. 
Food  Services,  and  pormitory  Costs 
and  Credits 

AQENaES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
^ce  Administratioa  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  ^d  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  dhangejto  Federal 
Acquisition  Regulation  (FAR)  31.205-13. 
Employee  morale,  health,  welfare,  food 
service,  and  dormitovy  costs  and  credits. 
DATE:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  February  3, 
1988,  to  be  considered  in  the  formulation 
of  a  final  rule. 


:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  ISfli  &  F  Streets  NW.. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Cake  85-55  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  52:M755. 
SUPPLEMENTARY  INFORMATION: 
A.  Background  ; 

The  Defense  Acquisition  Regulatory 
Coimcil  and  the  Civilian  Agency 
Acquisition  Council  ete  considering  a 
change  to  FAR  31.20a-13,  Employee 
morale,  health,  welfare,  food  service, 
and  dormitory  costs  4nd  credits,  which 
will  expand  the  areaaj  to  be  considered 
in  the  administration  bf  the  cafeteria 
and  dormitory  break-even  requirement 
currently  contained  ia  31.205-13(b). 
There  are  indications! that  literal 
readings  of  the  current  coverage  may  be 
promoting  decisions  that  do  not 
sufficiently  consider  the  impact  that 
cafeteria  shutdowns  or  volume 
reductions  may  have  (ipon  labor  cost 
and  efficiency.  The  rekdsions  are  also 
intended  to  restore  th ;  meaning  and 
intent  of  the  language  that  appeared  in 
predecessor  coverage  of  this  topic  but 
may  have  been  inadv  irently  changed  in 
the  process  of  conver  ing  to  the  FAR. 


B.  Regulatory  Flexibility  Act 

This  proposed  change  to  FAR  31.205- 
13(b)  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because — 

(a)  It  merely  elaborates  on  factors  to 
consider  in  determining  the 
reasonableness  of  contractor  decisions; 

(b)  It  will  not  impose  any  additional 
recordkeeping  requirements;  and 

(c)  It  will  not  cause  additional  costs  in 
order  to  comply. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  0MB  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated  November  27, 1985. 

Lawtence  J.  Rizzi. 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

PART  31-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137,  and  42  U.S.C.  2453(c). 

2.  Section  31.205-13  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

31.205-13    Emptoye*  moral*,  health, 
wetfare,  food  sarvic*.  and  dormitory  cost* 
and  credits. 


(b)  Losses  from  operating  food  and 
dormitory  services  may  be  included  as 
costs  only  if  the  contractor's  objective  is 
to  operate  such  services  on  a  break-even 
basis.  Losses  sustained  because  food 
services  or  lodging  accommodations  are 
furnished  without  charge  or  at  prices  or 
rates  which  obviously  would  not  be 
conducive  to  the  accomplishment  of  the 
above  objective  are  not  allowable.  A 
loss  may  be  allowed,  however,  to  the 
extent  that  the  contractor  can 
demonstrate  that  unusual  circumstances 
exist  (e.g.,  (1)  where  the  contractor  must 
provide  food  or  dormitory  services  at 
remote  locations  where  adequate 
commercial  facilities  are  not  reasonably 
available,  (2)  where  charged  but 
improductive  labor  costs  would  be 
excessive  but  for  the  services  provided 
and  where  cessation  of  food  or 
dormitory  operations  will  not  yield  net 


cost  savings,  or  (3)  where  it  is  necessary 
to  operate  a  facility  at  a  lower  volume 
than  the  facility  could  economically 
support  such  that,  even  with  efficient 
management,  operating  the  services  on  a 
break-even  basis  would  require  charging 
inordinately  high  prices,  or  prices  or 
rates  higher  than  those  charged  by 
conunercial  establishments  offering  the 
same  services  in  the  same  geographical 
areas.)  Costs  of  food  and  dormitory 
services  shall  include  an  allocable  share 
of  indirect  expenses  pertaining  to  these 
activities. 

[PR  Doc.  85-28761  Filed  12-2-85;  8:45  am] 
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48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Compensation  for  Personal  Services 
and  Industrial  Security  Costs 

AOENOES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  to  Federal 
Acquisition  Regulation  (FAR)  31.205-6, 
Compensation  for  personal  services. 

date:  Conunents  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  February  3, 
'1986,  to  be  considered  in  the  formulation 
of  a  final  rule. 

address:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  85-54  in  all 
correspondence  related  to  this  issue. 
FOR  further  information  CONTACT: 
Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Defense  Acquisition  Regulatory 
Council  and  Civilian  Agency 
Acquisition  Coimcil  are  considering  a 
change  to  FAR  31.205-6(b)  concerning 
the  reasonableness  of  compensation 
costs  for  personal  services  to  elaborate 
on  the  assessment  of  reasonableness  of 
compensation  paid  to  contractor 
employees.  The  Councils  have 
concluded  that  the  reasonableness  of 
compensation  should  be  based  primarily 
upon  an  evaluation  of  individual 
elements.  However,  within  certain 
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speciHed  limits,  other  compensation 
elements  may  be  considered  when  an 
individual  element  has  been  challenged. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  sets  forth  criteria 
for  compensation  cost  reasonableness 
determinations  in  acquisitions  where  the 
commercial  cost  principles  are  a  factor 
in  determining  costs.  It  is  not  expected 
to  have  a  signiBcant  economic  impact 
on  a  substantial  number  of  small  entities 
since  it  merely  provides  (a)  an 
evaluation  tool  (for  judging  the 
reasonableness  of  costs]  that  should  be 
a  factor  in  establishing  prudent 
compensation  levels,  and  (b)  a 
framework  for  dealing  with  possible 
Government  challenges  of  cost 
reasonableness.  Therefore,  a  regulatory 
flexibility  analysis  has  not  been 
prepared 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  impose  any  additional 
reporting  of  recordkeeping  requirements 
on  the  public  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et.  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  Procurement. 

Dated:  November  27, 1985. 

Lawrence  J.  Rizzi, 

Director,  Off  ice  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

PART  31-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES  ' 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137.  and  42  U.S.C.  2453(c). 

2.  Section  31.205-6  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  31.205-6    Compensation  for  personal 


(b)  Reasonableness.  (1)  The 
compensation  for  personal  services  paid 
or  accrued  to  each  employee  must  be 
reasonable  for  the  work  performed. 
Compensation  will  be  considered 
reasonable  if  each  of  the  allowable 
elements  making  up  the  employee's 
compensation  package  is  reasonable.  In 
determining  the  reasonableness  of 
individual  elements  for  particular 
employees  or  classes  of  employees, 
consideration  should  be  given  to  all 
potentially  relevant  facts.  Facts  which 
may  be  relevant  include  general 
coi^ormity  with  the  compensation 
practices  of  other  firms  of  the  same  size. 


the  compensation  practices  of  other 
firms  in  the  same  industry,  the 
compensation  practices  of  other  firms  in 
the  same  geographic  area,  the 
compensation  practices  of  firms  engaged 
in  predominantly  non-Government 
work,  aod  the  cost  of  comparable 
services  obtainable  from  outside 
sources.  While  all  of  the  above  factors 
should  be  considered,  their  relative 
significance  will  vary  according  to 
circumstances.  For  example,  in  the  case 
of  secretarial  salaries,  conformity  with 
the  compensation  paid  by  other  firms  in 
the  same  geographic  area  would  likely 
be  a  more  significant  criterion  than 
conformity  with  the  compensation  paid 
by  other  firms  in  the  same  industry 
wherever  located.  In  administering  this 
principle,  it  is  recognized  that  not  every 
compensation  case  need  be  subjected  in 
detail  to  the  above  tests.  The  tests  need 
be  applied  only  when  a  general  review 
reveals  amounts  or  types  of 
compensation  that  appear  unreasonable 
or  unjustified.  Contracting  officers  or 
their  representatives  may  challenge  the 
reasonableness  of  any  individual 
element  or  the  sum  of  the  individual 
elements  of  compensation  paid  or 
accrued  to  particular  employees  or 
classes  of  employees.  In  such  cases, 
there  is  no  presumption  of 
■  reasonableness  and.  upon  challenge,  the 
contractor  must  demonstrate  the 
reasonableness  of  the  compensation 
item  in  question.  In  doing  so,  the 
contractor  may  introduce,  and  the 
contracting  officer  will  consider,  not 
only  any  circumstances  surrounding  the 
compensation  item  challenged,  but  also 
the  magnitude  of  other  compensation 
elements  which  may  be  lower  than 
would  be  considered  reasonable  in 
themselves.  For  example,  a  contractor,  if 
challenged  on  the  amount  of  base 
salaries  for  management,  could  counter 
by  showing  lower  than  normal  end-of- 
year  management  bonuses.  However, 
the  contractor's  right  to  introduce 
offsetting  compensation  elements  into 
consideration  is  subject  to  the  following 
limitations: 

(i)  Offsets  will  ,be  considered  only 
between  the  allowable  elements  of  an 
employee's  (or  a  class  of  employees') 
compensation  package.  For  example, 
excessive  management  salaries  caimot 
be  offset  against  lower  than  normal 
secretarial  salaries. 

(ii]  Offsets  will  be  considered  only 
between  the  allowable  portion  of  the 
following  compensation  elements  of 
employees  or  within  classes  of 
employees:  wages  and  salaries, 
incentive  bonuses,  deferred 
compensation,  pension  and  savings  plan 
benefits,  health  insurance  benefits,  fife 
insurance  benefits,  and  compensated 


personal  absence  benefits.  However, 
any  of  the  above  elements  or  portions 
thereof,  whose  amount  is  not 
measurable,  shall  not  be  introduced  or 
considered  as  an  offset  item. 

(iii)  In  considering  offsets,  the 
magnitude  of  the  compensation 
elements  in  question  must  be  taken  into 
account.  An  executive  bonus  that  is 
excessive  by  $100,000  is  not  fully  offset 
by  a  base  salary  that  is  low  by  only 
$25,000.  In  determining  the  magnitude  of 
compensation  elements,  the  timing  of 
receipt  by  the  employee  must  be 
considered.  For  example,  a  bonus  of 
$100,000  in  the  current  period  will  be 
considered  as  of  greater  value  than  a 
deferred  compensation  arrangement  to 
make  the  same  payment  in  some  future 
period. 

(2)  Compensation  costs  under  certain 
conditions  give  rise  to  the  need  for 
special  consideration.  Among  such 
conditions  are  the  following: 

(i)  Compensation  to  (A)  owners  of 
closely  held  corporations,  partners,  sole 
proprietors,  or  members  of  their 
immediate  families,  or  (B)  persons  who 
are  contractually  committed  to  acquire  a 
substantial  financial  interest  in  the 
contractor's  enterprise.  Determination 
should  be  made  that  salaries  are 
reasonable  for  the  personal  services 
rendered  rather  than  being  a  distribution 
of  profits.  Compensation  in  lieu  of  salary 
for  services  rendered  by  partners  and 
sole  proprietors  will  be  allowed  to  the 
extent  that  is  reasonable  and  does  not 
constitute  a  distribution  of  profits.  For 
closely  held  corporations,  compensation 
costs  covered  by  this  subdivision  shall 
not  be  recognized  in  amounts  exceeding 
those  costs  that  are  deductible  as 
compensation  under  the  Internal 
Revenue  Code  and  regulations  under  it. 

(ii)  Any  change  in  a  contractor's 
compensation  policy  that  results  in  a 
substantial  increase  in  the  contractor's 
level  of  compensation,  particulcu'ly  when 
it  was  concurrent  with  an  increase  in 
the  ratio  of  Government  contracts  to 
other  business,  or  any  change  in  the 
treatment  of  allowability  of  specific 
types  of  compensation  due  to  changes  in 
Government  policy.  No  presumption  of 
reasonableness  will  exist  where  major 
revisions  of  existing  compensation  plans 
or  new  plans  are  introduced  by  the 
contractor;  and  the  contractor — 

(A)  Has  not  notified  the  cognizant 
ACO  of  the  changes  either  before  their 
implementation  or  witiiin  a  reasonable 
period  after  their  implementation;  and 

(B)  Has  not  provided  the  Government, 
either  before  implementation  or  within  a 
reasonable  period  after  it,  an 
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opportonity  to  reviea  v  the 
reasonableness  of  til  e  changes. 

(iii)  The  contractot's  business  is  such 
that  its  compensation  levels  are  not 
subject  to  the  restra:  nts  that  normally 
occur  in  th»  conduct  of  competitive 
business. 

(iv)  The  contracto)  incurs  costs  for 
compensation  in  exc  !S8  of  the  amounts 
which  are  deductibk  under  the  Internal 
Revenue  Code  and  n  !gulations  issued 
under  it. 
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The  President 


Presidential  Documents 


Proclamation  5414  of  November  26,  1985 
National  Mark  Twain  Day,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Like  the  comet  that  startled  the  night  sky  at  his  birth  and  returned  as  a  bright 
chariot  to  "carry  him  home"  75  years  later,  the  literary  achievements  of  Mark 
Twain  can  truly  be  called  an  "astronomical"  phenomenon. 

Bom  Samuel  Langhome  Clemens,  November  30, 1835,  in  Florida,  Missouri,  he 
enjoyed  an  idyllic  boyhood  in  Hannibal,  Missouri.  There  by  the  banks  of  the 
mighty  Mississippi,  he  came  to  know  and  love  the  common  people  of  America. 
Their  crotchets  and  kindnesses;  their  exasperating  foibles;  their  endearing 
loyalties;  their  dreams  and  hopes  were  printed  indelibly  in  his  memory. 
Annealed  through  time  and  art,  those  recollections  would  be  transformed  by 
his  genius  into  immortal  characters  in  masterworks  that  not  only  won  great 
popularity  in  his  day  but  have  also  stood  the  test  of  time. 

Today,  as  we  commemorate  the  150th  anniversary  of  Mark  Twain's  birth — 
and  as  Halley's  Comet  again  brightens  the  skies  of  our  planet — the  wit,  the 
wisdom,  and  the  inimitable  style  of  Mark  Twain  continue  to  delight  and 
instruct  young  and  old — in  more  than  50  languages. 

It  is  a  measure  of  the  richness  of  Twain's  genius  and  the  complexity  of  his 
character  that  debates  still  go  on  as  to  whether  he  was  primarily  a  humorist,  a 
novelist,  a  charming  spiimer  of  provincial  yams,  a  cynic,  or  a  sentimentalist. 
The  truth  is  he  was  all  of  these — and  more. 

He  was  American  to  the  core  and  he  was  also  a  sophisticated  world  traveller. 
He  evoked  the  concrete  details  of  his  own  time  and  place  as  no  one  else  could, 
and  he  was  also  deeply  versed  in  history. 

He  reUshed  the  innocent  joys  of  childhood  and  the  storybook  adventures  of 
his  young  manhood.  He  knew  the  fulfillment  of  a  happy  marriage  and  the 
heady  wine  of  wealth  and  adulation.  The  dons  of  Yale  and  Oxford  honored 
him  with  exalted  degrees,  and  when  he  died  the  common  people  wept. 

Twain  also  knew  the  shattering  humiliation  of  betrayal  and  bankruptcy.  He 
endured  the  soul-searing  desolation  of  bereavement,  and  in  the  depths  of  his 
grief  he  could  sometimes  rail  like  the  proverbial  village  atheist.  But  he  could 
also  write  of  the  saintly  Joan  of  Arc  with  the  awe  and  ardor  of  a  hagiographer. 
In  many  ways  Twain  remains  a  riddle.  He  still  awaits  a  definitive  biography. 
He  would  probably  have  been  amused  at  all  the  fuss  that  has  been  made  over 
him  and  chuckle  at  some  of  the  theories  the  critics  have  spun  about  him  and 
his  works.  Self-deprecation  was  the  hallmark  of  his  humor;  he  loved  to 
pimcture  pomposity — even  his  own. 

New  York,  Connecticut,  California,  and  Hawaii  are  only  some  of  the  States 
that  can  claim  to  have  shaped  his  life,  but  Hannibal,  Missouri,  where  he  grew 
up,  will  always  have  a  prior  claim.  And  so  it  is  especially  fitting  that  while  all 
Americans  celebrate  this  armiversary,  Hannibal — which  maintains  his  boy- 
hood home  as  a  museum — ^has  been  the  scene  of  special  events  starting  in 
May  and  culminating  on  November  30,  the  150th  anniversary  of  his  birth. 
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Hie  CongreBS.  by  Hou»  Joint  Resolution  259,  has  designated  November  30, 
1985,  as  "National  Mark  Twain  Day"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  xif  the  United  States  of 
America,  do  hereby  proclaim  November  30,  1985,  as  -National  Mark  Twain 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  such  <lay  witfi 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  iiereunto  set  my  hand  this  twenty-sixth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Wednesday.  December  4.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regutetory  documents  having 
general  appHcability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  ttm 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7  CFR  Part  800 

Official  Inspection  and  Class  X  or 
Class  Y  Weigtiing  Requirements  and 
Inspection  Methods  and  Procedurae 

AQBICV:  Federal  Grain  Inspection 
Service.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS  or  Service)  is  finalizing  its 
proposed  rule  concerning  Official 
Inspection  and  Class  X  or  Class  Y 
Weighing  Requirements  and  Inspection 
Methods  and  Procedures  published  in 
the  Federal  Register  February  25. 1985. 
The  provision  for  contracting  with 
individuals  for  obtaining  official 
samples  for  reinspection  or  appeal 
inspection  services  is  deleted. 
Miscellaneous  revisions  reorganize, 
condense,  and  simplify  certain  language. 
This  final  rule  also  establishes 
provisions  for  providing  applicants  two 
options  for  certificating  infested  grain  in 
railcars  or  trucks  with  permanently 
enclosed  tops.  These  changes  clarify 
and  simplify  the  regulations,  conform 
certain  provisions  to  present  trading 
practices,  and  facilitate  the  use  of  the 
regulations. 

EFFECTIVE  DATE:  January  3, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken.  Jr..  Information 
Redources  Management  Branch,  RM, 
USDA.  FGIS.  Room  0667  South  Building. 
1400  Independence  Avenue,  SW^ 
Washington  DC  20250,  telephone  (202) 
382-1738. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 


1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  die  Otder. 

Regulatory  FlexiUfity  Act  Certification 

Dr.  iCenneUi  A.  Gilles,  Administrator, 
FGIS,  has  determined  diat  this  final  rule 
\yill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C  001  et  »eq.) 
because  most  users  of  the  official 
inspection  and  weighing  services  and 
those  entities  that  perform  these 
services  do  not  meet  the  requirements 
for  small  entities. 

Information  CtrilectioD  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OKffl) 
regulations  (5  CFR  Part  1320]  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
3504(h)  of  the  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  the  final  rule 
have  been  approved  by  0MB. 

Final  Action 

The  review  of  the  regulations 
concerning  Official  Inspection  and  Class 
X  and  Class  Y  Weighing  Requirements 
(7  CFR  800.15-.19)  and  Inspection 
Methods  and  Procedures  (7  CFR  800.80- 
.88]  included  a  determination  of 
continued  need  for  and  consequences  of 
the  regulations.  The  objective  of  the 
review  was  to  ensure  that  the 
regulations  are  serving  their  intended 
purpose,  the  language  is  clear,  and  the 
regulations  are  consistent  with  FGIS 
policy  and  authorify.  FGIS  has 
determined  that  in  general,  these 
regulations  are  serving  their  intended 
purpose,  are  consistent  %vith  FGIS  policy 
and  authorify,  and  should  remain  in 
effect.  In  the  February  25, 1985,  Federal 
Register  (50  FR  7598),  FGIS  proposed 
tiiat  §§  800.15-800.19  and  §§  800.80- 
800.88  be  revised  by: 

1.  Clarifying,  condensing,  and 
removing  unnecessary  language. 

2.  Redesignating  9§  800.17-80ai9  as 
§§  800.16, 800.17,  and  800.18,  and 
removing  9  800.19  for  clarity. 

3.  Incorporating  provisions  for 
applying  additives  for  the  purpose  of 
controlling  insects,  suppressing  dust 
identifying  grain,  and  any  other  purpose 
deemed  necessary  by  the  Administrator 
in  S  800.80(e).  On  November  28, 1984.  a 


proposal  was  published  in  the  Federal 
Register  (49  FR  46414)  to  establish 
provisions  for  appfying  additives  to 
grain  prior  to  inlmund  weidiing  and 
after  outbotmd  weighing.  Tliat  proposal 
indicated  diat  if  the  November  26. 1984. 
proposal  was  adopted,  corresponding 
provisions  would  be  incorporated  into 
9  800.89(e].  Since  that  has  not  occurred, 
corresponding  changes  to  9  800.80(e]  are 
not  being  implemented  in  diis  final 
.  actions  as  proposed. 

4.  Removing  the  provision  in 

9  800.61(a)(3](i)  for  a  licensed  contract 
sampler  to  obtain  an  official  sample  for 
reinspection  or  appeal  inspection 
services. 

5.  Providing  in  99  800.84(b)(3)  and 
800.85(e)  two  options  for  appKcants  for 
inspection  service  when  grain  in  railcars 
or  trucks  with  permanentiy  enclosed 
tops  is  determined  to  be  infested.  TTie 
proposed  revision  to  9  800.84(b)(3)  and 

9  800.85(e)  woidd  incorporate  the 
present  fumigation  procedures  into  these 
sections  of  the  regulations  to  facilitate 
their  use. 

6.  Removing  the  definitions  for  door- 
probe  sample  in  9  800.84(f)(4Ki)  end 
shallow-probe  sample  in 

9  800.84(f)(4)(ii).  Deleting  these 
definitions  would  result  in  the  current 
9  800.84(f)(5),  Restrictions,  being 
redesignated  as  9  800.84(f](4): 
9  800.84(f)(5)  would  be  removed. 

Comments  on  the  February  25, 1985, 
proposal  were  to  be  submitted  by  April 
28, 1985.  A  total  of  five  comments  were 
received  on  the  proposed  changes. 

Two  commenters  agreed  with  all  the 
proposed  changes.  The  other  three 
commenters  agreed  with  the  proposed 
changes  but  offered  three  specific 
recommendations  for  consideration. 

All  the  comments  supported  including 
provisions  for  fumigation  of  railcars  and 
tioicks  in  §§  800.84(b)(3)  and  600.85(e). 
Two  commenters  pointed  out  that  the 
language  in  the  proposed  regulation  was 
not  clear.  FGIS  agrees  with  these 
comments  and  clarified  the  language  in 
99  800.84(b)(3)  and  800.85(e)  to  include 
specific  references  to  railcars  and 
trucks. 

Three  commentsjouestioned  the  use  of 
the  term  infested^ef^escribe  the  special 
grade  Weevily  m  §§  800.84(b)(3)  and 
800.85(e).  The  commenters  felt  the 
change  in  terminology  could  be 
misunderstood  and  cause  confusion  in 
the  grain  market.  FGIS  reviewed  these 
comments  and  concluded  that  the 
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proposed  terminc  ogy  be  finalized  as 
proposed. 

FGIS  is  in  the  p  rocess  of  revising  the 
Official  U.S.  Stan  lards  for  Grain  to 
include  a  change  n  terminology  from 
weevily  to  infested.  On  January  27. 1984, 
FGIS  published  a  proposal  in  the 
Federal  Register  (49  PR  3485)  for 
sunflower  seed.  c|n  December  20, 1984, 
another  proposal  Was  published  (49  FR 
49474)  covering  clanges  to  the  soybean 
standards.  Each  p  roposal  changed  the 
terminology  from  weevily  to  infested 
and  solicited  cominents.  No  comments 
were  received  on  feither  proposal 
opposing  the  char  ge  in  terminology.  On 
June  1, 1984,  and  t  fay  1, 1985,  final  rules 
were  published  fo  ■  sunflower  seed  and 
soybeans,  respect  vely.  These  final  rules 
replaced  the  term  bveevily  with  infested. 
Official  certificate  s  are  currently  being 
issued  with  the  tei  m  infested  without 
apparent  confusio  i.  Accordingly,  FGIS 
finds  no  need  for  qhanging  the  proposed 
wording  in  the  February  25, 1985, 
proposal.  I 

Two  commentes  recommended  the 
provisions  in  §  80(j.84(e)  be  restricted  to 
land  carriers  only.  The  provisions  in  this 
section  cover  bulk  grain  offered  for 
inspection  at  rest  n  a  carrier. 

When  bulk  graii  is  offered  for 
inspection  while  at  rest  in  a  carrier,  the 
grain  is  sampled  With  an  approved 
probe.  In  some  ins  ances.  the  bottom  of 
the  carriers  canno  be  sampled.  In  these 
instances,  a  staten  lent  is  included  on  the 
official  certificate  ndicating  the  depth 
probed.  The  two  ci  immenters  do  not 
want  barges  samp  ed  with  a  probe 
because  the  bottoi  i,  in  most  cases, 
cannot  be  samplec .  If  these  provisions 
were  so  restricted,  there  would  be  no 
means  by  which  a  probe  sample  of  grain 
in  a  barge  at  rest  c  )uld  be  taken. 
Further,  other  metl  ods  of  sampling 
would  not  be  avaihble,  with  the 
exception  of  onHnf  sampling  methods. 
The  issue  of  allowkig  only  diverter-type 
mechanical  sampli  ig  for  barges  was  the 
subject  of  a  previo  is  rulemaking  which 
appeared  in  the  D€  cember  1, 1982,  issue 
of  the  Federal  Register  (47  FR  54056). 
After  evaluating  information  provided 
by  grain  merchandising  companies, 
elevator  operators  J  and  the  FGIS 
Advisory  Committee,  it  was  determined 
at  that  time  that  a  provision  allowing  for 
probe  sampling  of  )arges  at  rest  was 
necessary  to  facilitate  the  orderly 
marketing  of  grain.  FGIS  does  not  have 
any  information  that  would  indicate  that 
the  present  provisii  m  does  not 
accomplish  its  orig  nal  purpose. 
Accordingly,  FGIS  inds  that  a  provision 
allowing  for  probe  lampling  of  grain  at 
rest  in  a  barge  is  m  cessary  and  is 
adopting  S  800.84(e  as  proposed. 


UMI 


In  addition  to  the  changes  made  in 
this  final  action  fi-om  those  which  were 
proposed,  miscellaneous  nonsubstantive 
changes  are  made  for  clarity. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practices  and 
procedures,  Grain,  Export. 

Accordingly.  7  CFR  Part  800  of  the 
regulations  is  amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  (Pub.  L  94-582,  90  Stat.  2867,  as 
amended,  (7  U.S.C.  71  et  seq.)] 

Official  Inspection  and  Class  X  or  Class 
Y  Weighing  Requirements 

2.  Section  800.15  is  revised  as  follows: 

§800.15    ServiCM. 

(a)  General.  These  regulations 
implement  requirements  for  a  national 
inspection  and  weighing  system.  This 
system  promotes  the  uniform  and 
accurate  application  of  the  official  grain 
standards  and  provides  inspection  and 
weighing  services  required  by  the  Act 
and  as  requested  by  applicants  for 
official  services.  The  types  and  kinds  of 
services  available  under  the  Act  and 
regulations  can  be  obtained  at  all 
specified  service  points  in  the  United 
States  and  on  U.S.  grain  in  Canadian 
ports. 

(b)  Responsibilities  for  complying 
with  official  inspection  and  weighing 
requirements.  (1)  Export  grain. 
Exporters  are  responsible  for  complying 
with  all  inspection.  Class  X  weighing, 
and  other  certification  provisions  and 
requirements  of  section  5(a)(1)  of  the 
Act  and  the  regulations  applicable  to 
export  grain. 

(2)  Intercompany  barges.  Operators  of 
export  elevators  at  export  port  locations 
are  responsible  for  complying  with  Class 
X  weighing  requirements  and 
regulations  covering  intercompany  grain 
shipments  received  by  barge. 

(3)  Grain  in  marked  containers.  When 
grain  is  in  a  container  that  bears  an 
official  grade  designation  or  mark,  the 
person  who  places  the  designation  or 
mark  on  the  container  or  the  person  who 
places  the  grain  in  a  container  that 
bears  the  designation  or  mark  shall  be 
responsible  for  determining  that  the 
grain  has  been  inspected  or  weighed  by 
official  personnel  and  qualifies  for  the 
official  grade  designation  or  mark. 

(4)  Grain  for  which  representations 
have  been  made.  Any  person  who 
makes  a  representation  that  (i)  grain  has 
been  officially  inspected  or  weighed;  or 
(ii)  grain  has  been  officially  inspected  or 
weighed  and  found  to  be  of  a  particular 


kind,  class,  quality,  condition,  or  weight; 
or  (iii)  particular  facts  have  been 
established  with  respect  to  the  grain  by 
official  inspection  or  weighing,  shall  be 
responsible  for  determining  that  the 
representation  is  true  and  is  not  in 
violation  of  the  Act  and  regulations. 

3.  Section  800.17  is  redesignated  as 

§  800.16  and  revised  to  read  as  follows: 

§  800.16    Certificatton  requirements  for 
export  grain. 

(a)  General.  Official  Export  Grain 
Inspection  and  Weight  Certificates, 
Official  Export  Grain  Inspection 
Certificates,  and  Official  Export  Grain 
Weight  Certificates  for  bulk  or  sacked 
grain  shall  be  issued  according  to 

§  800.162  for  export  grain  loaded  by  an 
export  elevator.  Only  these  types  of 
export  certificates  showing  the  official 
grade  and/or  the  Class  X  weight  of  the 
grain  shall  be  considered  to  be  in 
compliance  with  the  inspection  and/or 
weighing  requirements  under  the  Act  for 
export  grain. 

(b)  Promptly  furnished.  Export 
certificates  shall  be  considered  promptly 
furnished  if  they  are  forwarded  by  the 
shipper  or  the  shipper's  agent  to  the 
consignee  not  later  than  10  business 
days  after  issuance. 

4.  Section  800.18  is  redesignated  as 

§  800.17  and  revised  to  read  as  follows: 

§  800. 1 7    Special  inspection  and  weighing 
requirements  for  sacked  export  grain. 

(a)  General.  Subject  to  the  provisions 
of  §  800.18.  sacked  export  grain  shall  be 
(1)  officially  inspected  on  the  basis  of 
official  samples  obtained  with  an 
approved  sampling  device  and  operated 
in  accordance  with  instructions.  (2) 
Class  X  weighed  or  checkweighed,  and 
(3)  officially  checkloaded  by  official 
personnel  at  the  time  the  grain  is  loaded 
aboard  the  export  carrier,  in  accordance 
with  the  provisions  of  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  Services  at  time  of  loading.  When 
official  sampling,  official  inspection. 
Class  X  weighing  or  checkweighing,  and 
checkloading  of  sacked  export  grain 
loaded  aboard  an  export  carrier  is 
performed  at  one  location  and  time, 
official  export  inspection  and  weight 
certificate(s)  which  identify  the  export 
carrier  shall  be  issued. 

(c)  Services  prior  to  loading.  When 
official  sampling,  official  inspection,  and 
Class  X  weighing  or  checkweighing  of 
sacked  export  grain  is  performed  prior 
to  the  date  of  loading  aboard  an  export 
carrier,  official  "OUT"  certificates  shall 
be  issued.  An  examination  by  official 
personnel  for  condition  and 
checkloading  of  the  grain  shall  be  made 
as  the  grain  is  loaded  aboard  the  export 
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carrier.  If  the  examination  for  condition 
and  the  checkJoading  shows  that  the 
identity  or  quantity  of  the  grain  has  not 
changed  or  the  condition  of  the  grain 
has  not  changed  beyond  expected 
variations  prescribed  in  the  instruction, 
official  export  inspection  and  weight 
certificates  shall  be  issued  on  the  basis 
of  the  official  "OUT*  certificates  and  the 
checkloading.  If  the  identity,  quantity,  ot 
the  condition  has  changed,  official 
export  inspection  and  weight  certificates 
shall  be  issued  on  the  basis  of  the  most  . 
representative  samples,  including  weight 
samples,  obtained  at  the  time  the  grain 
is  loaded  aboard  the  export  carrier. 

5.  Section  800.19  is  redesignated  as 
§  800.18  and  revised  to  read  as  follows: 

§  800.18    Waivers  of  the  official  inspection 
and  Class  X  weigtring  requirements. 

(a)  General.  Wavers  from  the  official 
inspection  and  Class  X  weighing 
requirements  for  export  grain  under 
section  5  of  the  Act  shall  be  provided  in 
accordance  with  this  section  and  the 
Act. 

(b)  Waivers.  (1)  15,000  metric-ton 
waiver.  Official  inspection  and  Class  X 
weighing  requirements  apply  only  to 
exporters  and  individual  elevator 
operators  who  (i)  exported  15,000  metric 
tons  or  more  of  grain  during  the 
preceding  calendar  year,  or  (ii)  have 
exported  15,000  metric  ton»or  more  of 
grain  during  the  current  calendar  year. 
Exporters  and  elevator  operators  who 
are  granted  a  waiver  by  reason  of  this 
paragraph  shall,  as  a  condition  of  the 
waiver,  keep  such  accounts,  records, 
and  memorandum  to  fully  and  correctly 
disclose  all  transactions  concerning  lots 
of  all  export  grain  shipments.  In 
addition,  the  exporters  or  elevator 
operators  shall  notify  the  Service  in 
writing  of  the  intention  to  export  grain 
under  this  waiver.  In  the  case  of  lots 
waived  under  this  provision,  if  such  lots 
are  required  by  contract  to  be  inspected 
or  weighed,  or  if  the  lots  are  represented 
by  official  inspection  or  weight 
certificates,  then  such  certificates  shall 
meot  the  requirements  of  section  5  of  the 
Act. 

(2)  Grain  exported  for  seeding 
purposes.  Official  inspection  and  Class 
X  weighing  requirements  do  not  apply  to 
grain  exported  for  seeding  purposes, 
provided  that  (i)  the  grain  is  (A)  sold  or 
consigned  for  sale  and  invoiced  as  seed; 
and  (B)  identified  as  seed  for  seeding 
purposes  on  the  Shipper's  Export 
Declaration;  and  (ii)  records  pertaining 
to  these  shipments  are  made  available, 
upon  request  by  the  Service,  for  review 
or  copying  purposes. 

(3)  Grain  shipped  in  bond.  Official 
inspection  and  weighing  requirements 
do  not  apply  to  grain  that  is  shipped 


from  a  foreign  country  to  s  foreign 
country  through  the  United  States  in 
bond  in  accordance  with  applicable 
regulations  of  the  United  States  Customs 
Service  (19  CFR  Part  18). 

(4)  Grain  exported  by  rail  or  truck  to 
Canada  or  Mexico.  Inspection  and 
weighing  requirements  do  not  apply  to 
grain  e^orted  by  rail  or  truck  from  the 
United  States  to  Canada  or  Mexico. 

(5)  Grain  not  sold  by  grade.  Official 
inspection  requirements  may  be  waived 
by  the  Service  on  a  shipment-by- 
shipment  basis  for  export  grain  not  sold, 
offered  for  sale,  or  consigned  for  sale  by 
official  grade  if  (i)  the  contract  and  any 
amendments  clearly  show  that  the  buyer 
and  seller  mutually  agree  to  ship  the 
grain  without  official  inspection  and  (ii) 
a  copy  of  the  contract  and  any 
amendments  is  furnished  in  advance  of 
loading,  along  with  a  completed 
application  on  a  form  prescribed  by  the 
Service. 

(6)  Service  not  available.  Upon 
request,  any  required  official  inspection 
or  Class  X  weighing  of  grain  may  be 
waived  on  a  shipment-by-shipment 
basis  if  (i)  official  personnel  are  not  and 
will  not  be  available  within  a  24-hour 
period  to  perform  needed  inspection  or 
weighing  services  and  (ii)  both  the  buyer 
and  seller  of  the  grain  are  made  aware 
that  the  grain  has  not  been  officially 
inspected  or  Class  X  weighed. 

(7)  Emergency  waiver.  Upon  request 
the  requirements  for  official  inspection 
or  Class  X  weighing  may  be  waived 
whenever  the  Service  determines  (i)  that 
an  emergency  exists  that  precludes 
official  inspection  or  Class  X  weighing 
and  (ii)  that  granting  an  emergency 
waiver  will  not  impair  the  objectives  of 
the  Act.  To  qualify  for  an  emergency 
waiver,  the  exporter  or  elevator 
operator  shall  make  timely  application 
and  comply  with  all  conditions  which 
may  be  required  by  the  Service. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0011) 

Inspection  Methods  and  Procedures 

6.  SecHon  800.80  is  revised  as  follows: 

§  800.80    Methods  and  order  of  perfonnlng 
official  Inspection  services. 

(a)  Methods.  (1)  General.  All  official 
inspection  services  shall  be  performed 
in  accordance  with  methods  and 
procedures  prescribed  in  the  regulations 
and  the  instructions. 

(2)  Lot  inspection  services.  A  lot 
inspection  service  shall  be  based  on  a 
representative  sampling  and 
examination  of  the  grain  in  the  entire 
lot,  except  as  provided  in  9  800.85,  and 
an  accurate  analysis  of  the  grain  in  the 
sample. 


(3)  Stowage  examination  service.  A 
stowage  examination  service  shall  be 
based  on  a  thorough  and  accurate 
examination  of  the  carrier  or  container 
into  which  ff^m  will  be  loaded. 

(4)  Submitted  sample  inspection 
service.  A  submitted  sample  inspection 
service  shall  be  based  on  a  submitted 
sample  of  sufficient  size  to  enable 
official  personnel  to  perform  a  complete 
analysis  for  grade.  If  a  complete 
analysis  for  grade  cannot  be  performed 
because  of  an  inadequate  sample  size  or 
other  conditions,  the  request  for  service 
shall  be  dismissed  or  a  factor  only 
inspection  may  be  performed  upon 
request 

(5)  Reinspection  and  appeal 
inspection  service.  A  reinspection, 
appeal  inspection,  or  Board  appeal 
inspection  service  shall  be  based  on  an 
independent  review  of  official  grade 
information,  official  factor  information, 
or  other  information  consistent  with  the 
scope  of  the  original  inspection. 

(b)  Order  of  service.  Official 
inspection  services  shall  be  performed, 
to  the  extent  practicable,  in  the  order  in 
which  they  are  received.  Priority  shall 
be  given  to  inspections  required  for 
export  grain.  Priority  may  be  given  to 
other  kinds  of  inspection  services  under 
the  Act  with  the  specific  approval  of  the 
Service. 

(c)  Recording  receipt  of  documents. 
Each  document  submitted  by  or  on 
behalf  of  an  applicant  for  inspection 
services  shall  be  promptly  stamped  or 
similarly  marked  by  official  personnel  to 
show  the  date  of  receipt 

(d)  Conflicts  of  interest.  No  official 
personnel  shall  perform  or  participate  in 
performing  an  official  inspection  service 
on  grain  or  on  a  carrier  or  container  in 
which  they  have  a  direct  or  indirect 
financial  interest 

7.  Section  800.81  is  revised  as  follows: 

§  800.81    Sample  requirements;  General. 

(a)  Samples  for  official  sample-lot 
inspection  service.  (1)  Original  official 
sample-lot  inspection  service.  For 
original  sample-lot  inspection  purposes, 
an  official  sample  shall  be  (i)  obtained 
by  official  personnel;  (ii)  representative 
of  the  grain  in  the  lot  (iii)  protected  from 
manipulation,  substitution,  and  improper 
or  careless  handling:  and  (iv)  obtained 
within  the  prescribed  geographical 
boundaries  of  the  agency  or  field  office 
performing  the  service. 

(2)  Official  sample-lot  reinspection 
and  appeal  inspection  service.  For  an 
official  sample-lot  reinspection  service 
or  an  official  appeal  sample-lot 
inspection  service,  the  sample(s)  on 
which  the  reinspection  or  appeal  is 
determined  shall  (i)  be  obtained  by 
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ofTicial  personnej  and  (ii)  otherwise 
meet  the  requirements  of  paragraph 
(a)(1)  of  this  secti  an.  If  the  reinspection 
or  appeal  inspect  on  is  determined  on 
the  basis  of  offici  il  file  saniple(s),  the 
samples  shall  mei  st  the  requirements  of 
§  800.82(d). 

(3)  New  sample .  Upon  request  and  if 
practicable,  a  ne^  sample  shall  be 
obtained  and  exainined  as  a  part  of  a 
reinspection  or  appeal  inspection.  The 
provision  for  a  nejw  sample  shall  not 
apply  if  obtaining  the  new  sample 
involves  a  changq  in  method  of 
sampling. 

(b)  Representative  sample.  A  sample 
shall  not  be  considered  representative 
unless  it  (1)  has  b4en  obtained  by 
official  personnel]  (2)  is  of  the  size 
prescribed  in  the  tistructions,  and  (3) 
has  been  obtained,  handled,  and 
submitted  in  accordance  with  the 
instructions.  A  sample  which  fails  to 
meet  the  requirenients  of  this  paragraph 
may,  upon  requesj  of  the  applicant,  be 
inspected  as  a  submitted  sample. 

(c)  Protecting  samples.  Official 
personnel  shall  protect  official  samples, 
warehouseman's  samples,  and 
submitted  sample|  from  manipulation, 
substitution,  or  improper  and  careless 
handling  which  may  deprive  the 
samples  of  their  representativeness  or 
which  may  change  the  physical  or 
chemical  properties  of  the  grain,  as 
appropriate,  from  Ihe  time  of  sampling 
or  receipt  until  th^  inspection  services 

I  the  file  samples  have 


are  completed  anc 
been  discarded. 

(d)  Restriction  i 
personnel  shall  nt 


sampling.  Official 
perform  an  original 
inspection  or  a  reinspection  service  on 
an  official  sample  pr  a  warehouseman's 
sample  unless  the  brain  from  which  the 
sample  was  obtained  was  located 
within  the  area  of  fesponsibility 
assigned  to  the  agtncy  or  field  office  at 
the  time  of  sampliig.  Upon  request,  the 
Administrator  maj  grant  an  exception  to 
this  rule  on  a  caselby-case  basis. 

(e)  Disposition  df  samples.  (1)  Excess 
grain.  Any  grain  in  excess  of  the 
quantity  specified  In  the  instructions  for 
the  requested  service,  the  file  samples, 
and  samples  requasted  by  interested 
persons  shall  be  rgtumed  to  the  lot  from 
which  the  grain  was  obtained  or  to  the 
owner  of  the  lot  or  the  owner's  order. 

(2)  Inspection  so  mples.  Inspection 
sample^,  after  thej  have  served  their 
intended  purpose,  shall  be  disposed  of 
as  follows: 

(i)  Samples  whic  h  contain  toxic 
substances  or  mat(  rials  shall  be  kept 
out  of  food  and  fee  d  channels,  and 

(ii)  Official  personnel  shall  dispose  of 
samples  obtained  flr  submitted  to  them 
accordirig  to  proce  lures  established  by 
the  Service.  Comp  ete  and  accurate 


UMI 


records  of  disposition  shall  be 

maintained. 

(Approved  by  the  Office  of  Management  and 

Budjtet  under  control  number  0580-0011]. 

8.  Section  800.82  is  revised  as  follows: 

§  800.82    Sampling  provisions  by  level  of 
service. 

* 

(a)  Original  inspection  service.  (1) 
Official  sample-lot  inspection  service. 
Each  original  inspection  service  shall  be 
f)erformed  on  the  basis  of  one  or  more 
official  samples  obtained  by  official 
personnel  from  grain  in  the  lot  and 
forwarded  to  the  appropriate  agency  or 
field  office. 

(2)  Warehouseman's  sample-lot 
inspection.  Each  original 
warehouseman's  sajnple-lot  inspection 
service  shall  be  performed  on  the  basis 
of  samples  obtained  by  a  licensed 
warehouseman  and  sent  to  the 
appropriate  agency  or  field  office  in 
whose  circuit  the  warehouse  is  located. 

(3)  Submitted  sample  service.  Each 
original  submitted  sample  inspection 
service  shall  be  performed  on  the  basis 
of  the  sample  as  submitted. 

(b)  Reirispection,  and  appeal 
inspection  services.  (1)  Off icial  sample- 
lot  inspection  service.  Each  of  these 
inspection  services  shall  be  performed 
on  the  basis  of  official  samples  as 
available,  including  file  samples,  at  the 
time  the  service  is  requested.  In 
performing  these  services,  a  sample 
obtained  with  an  approved  diverter-type 
mechanical  sampler  or  with  a  pelican 
sampler  generally  shall  be  used  with 
respect  to  quality  factors  and  official 
criteria,  and  a  sample  obtained  with  a 
probe  at  the  time  of  the  reinspection  or 
appeal,  generally,  shall  be  used  with 
respect  to  heating,  musty,  sour,  insect 
infestation,  and  other  condition  and 
odor  factors.  In  instances  where  original 
inspection  results  are  based  on  samples 
obtained  by  probe,  the  decision  as  to 
whether  file  samples  or  new  samples 
obtained  by  probe  are  to  be  used  shall 
be  made  by  die  official  personnel 
performing  the  service. 

(2)  Warehouseman's  sample-lot 
inspection  service.  Each  reinspection 
service  and  appeal  inspection  service  on 
a  warehouseman's  sample  shall  be 
performed  on  an  analysis  of  the  official 
file  sample. 

(3)  Submitted  sample  service.  Each 
reinspection  service  and  appeal 
inspection  service  on  a  submitted 
sample  shall  be  performed  on  an 
analysis  of  the  official  file  sample. 

(c)  Board  appeal  inspection  services. 
Board  appeal  inspection  services  shall 
be  performed  on  an  analysis  of  the 
official  file  sample. 

(d)  Use  affile  samples.  (1) 
Requirements  for  use.  A  file  sample  that 


is  retained  by  official  personnel  in 
accordance  with  the  procedures 
prescribed  in  the  instructions  may  be 
considered  representative  for  a 
reinspection  service,  appeal  inspection 
service,  and  a  Board  appeal  inspection 
service  if  (i)  the  file  sample  has 
remained  at  all  times  in  the  custody  and 
control  of  the  official  personnel  that 
performed  the  inspection  service  in 
question;  and  (ii)  the  official  personnel 
who  performed  the  original  inspection 
service  and  those  who  are  to  perform 
the  reinspecfion,  the  appeal  inspection, 
or  the  Board  appeal  inspection  service 
determine  that  the  samples  were 
representative  at  the  Hme  the  original 
inspection  service  was  performed  and 
that  the  quality  or  condition  of  the  grain 
in  the  samples  has  not  changed. 

(2)  Certificate  statement.  When  the 
results  of  a  reinspection,  appeal 
inspection,  or  Board  appeal  inspection 
service  are  based  on  an  official  file 
sample,  the  certificate  for  the 
reinspection  service,  the  appeal 
inspection  service,  and  the  Board  appeal 
inspection  service  shall  show  a 
statement,  as  specified  in  the 
instructions,  indicating  that  the  results 
are  based  on  the  official  file  sample. 

9.  Section  800.83  is  revised  to  read  as 
follows: 

§  800.83    Sampling  provisions  by  kind  of 
nnovement. 

(a)  Export  cargo  movements.  (1)  Bulk 
grain.  Except  as  may  be  approved  by 
the  Administrator  on  a  shipment-by- 
shipment  basis  in  an  emergency,  each 
inspection  for  official  grade,  official 
factor,  or  official  criteria  on  an  export 
cargo  shipment  of  bulk  grain  shall  be 
performed  on  official  samples  obtained 
from  the  grain  (i)  as  the  grain  is  being 
loaded  aboard  the  final  carrier;  (ii)  after 
the  final  elevation  of  the  grain  prior  to 
loading  and  as  near  to  the  final  loading 
spout  as  is  physically  practicable 
(except  as  approved  by  the 
Administrator  when  representative 
samples  can  be  obtained  before  the 
grain  reaches  the  final  loading  spout); 
and  (iii)  by  means  of  a  diverter-type 
mechanical  sampler  approved  by  the 
Service  and  operated  in  accordance 
with  instructions.  If  an  approved 
diverter-type  mechanical  sampler  is  not 
properly  installed  at  an  elevator  or 
facility  as  required,  each  certificate 
issued  at  that  elevator  or  facility  for  an 
export  cargo  shipment  of  bulk  grain 
shall  show  a  statement  indicating  the 
type  of  approved  sampling  method  used, 
as  prescribed  in  the  instructions. 

(2)  Sacked  grain.  Each  inspection  for 
official  grade,  official  factor,  or  official 
criteria  on  an  export  cargo  shipment  of 
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sacked  grain  shall  be  performed  on 
official  samples  obtained  from  the  grain 
by  any  sampling  method  approved  by 
the  Service  and  operated  in  accordance 
with  instructions. 

(b)  Other  movements.  Each  inspection 
for  official  grade,  official  factor,  or 
official  criteria  on  a  domestic  cargo 
movement  ("In,"  "Out."  or  en  route 
barge  movement),  a  movement  in  a  land 
carrier  (any  movement  in  a  railcar,  truck 
trailer,  truck/trailer  combination,  or 
container),  or  a  "LOCAL"  movement  of 
bulk  or  sacked  grain  shall  be  performed 
on  official  samples  obtained  from  the 
grain  by  any  sampling  method  approved 
by  the  Service  and  operated  in 
accordance  with  the  instructions. 

10.  Section  800.84  is  revised  to  read  as 
follows: 

§800.84    Inspection  of  grain  In  land 
carrtofs,  containar*,  and  barga*  In  singto 
lots. 

(a)  General.  The  reinspection  of  bulk 
or  sacked  grain  loaded  or  unloaded  from 
any  carrier  or  container,  except  shiplot 
grain,  shall  be  conducted  in  accordance 
with  the  provisions  in  this  section  and 
procedures  prescribed  in  the 
instructions. 

(b)  Single  and  multiple  grade 
procedure.  (1)  Single  grade.  When  grain 
in  a  carrier  or  container  is  offered  for 
inspection  as  one  lot  and  the  grain  is 
found  to  be  uniform  in  condition,  the 
grain  shall  be  sampled, 

inspected,  graded,  and  certificated  as 
one  lot.  For  the  purpose  of  this 
paragraph,  condition  only  includes  the 
factors  heating,  musty,  or  sour. 

(2)  Multiple  grade.  When  grain  in  a 
carrier  or  container  is  offered  for 
inspection  as  one  lot  and  the  grain  is 
found  to  be  not  uniform  in  condition 
because  portions  of  the  grain  are 
heating,  musty,  or  sour,  the  grain  in  each 
portion  will  be  sampled,  inspected,  and 
graded  separately;  but  the  results  shall 
be  shown  on  one  certificate.  The 
certificate  shall  show  the  approximate 
quantity  or  weight  of  each  portion,  the 
location  of  each  portion  in  the  carrier  or 
container,  and  the  grade  of  the  grain  in 
each  portion. 

(3)  Infested.  If  any  portion  of  grain  in 

a  lot  is  found  to  be  infested,  according  to 
applicable  provisions  of  the  Official  U.S. 
Standards  for  Grain,  the  entire  lot  shall 
be  considered  infested.  When  grain  in 
railcars  or  trucks  with  permanently 
enclosed  tops  is  considered  infested,  the 
applicant  for  inspection  shall  be 
promptly  notified  and  given  the  option 
of  (i)  receiving  a  grade  certificate  with  a 
special  grade  designation  indicating  that 
the  entire  lot  is  infested  or  (ii) 
fumigating  the  grain  in  the  lot  in 
accordance  with  instructions  and 


receiving  a  grade  certificate  without  the 
special  grade  designation. 

(c)  One  certificate  per  carrier; 
exceptions.  Except  as  provided  in  this 
paragraph,  one  official  certificate  shall 
be  issued  for  the  inspection  of  the  grain 
in  each  truck,  trailer,  truck/trailer(s) 
combination,  railcar,  barge,  or  similarly 
sized  carrier.  The  requirements  of  this 
paragraph  are  not  applicable  to  (1)  grain 
inspected  in  a  combined  lot  under 

S  800.85  or  (2)  grain  inspected  under 
paragraph  (d)  of  this  section. 

(d)  Bulkhead  lots.  If  grain  in  a  carrier 
is  offered  for  official  inspection  as  two 
or  more  lots  and  the  lots  are  separated 
by  bulkheads  or  other  partitions,  the 
grain  in  each  lot  shall  be  sampleid. 
inspected,  and  graded  separately  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section.  An  official  certificate 
shall  be  issued  for  each  lot  inspected. 
Each  certificate  shall  show  the  term 
"Bulkhead  Lot,"  the  approximate 
quantity  or  weight  of  the  grain  in  the  lot. 
the  location  of  the  lot  in  the  carrier,  and 
the  grade  of  the  grain  in  the  lot. 

(e)  Bottom  not  sampled.  If  bulk  grain 
offered  for  official  inspection  is  at  rest  in 
a  carrier  or  container  and  is  fully 
accessible  for  sampling  in  an  approved 
manner,  except  that  the  bottom  of  the 
carrier  or  container  cannot  be  reached 
with  each  probe,  the  grain  shall  be 
sampled  as  thoroughly  as  possible  with 
an  approved  probe.  The  grain  in  the 
resulting  samples  shall  be  inspected, 
graded,  and  certificated,  except  that 
each  certificate  shall  show  a  statement, 
as  specified  in  the  instructions, 
indicating  the  depth  probed.  Any 
inspection  which  is  based  on  a  sample 
that  does  not  represent  the  entire  carrier 
or  container  does  not  meet  the 
mandatory  inspection  requirements  of 
section  5(a)(1)  of  the  Act. 

(f)  Partial  inspection— heavily  loaded. 
(1)  General.  When  an  "In"  movement  of 
bulk  grain  is  offered  for  inspection  at 
rest  in  a  carrier  or  container  and  is 
loaded  in  such  a  manner  that  it  is 
possible  to  secure  only  door-probe  or 
shallow-probe  samples,  the  container 
shall  be  considered  to  be  "heavily 
loaded,"  and  the  request  for  inspection 
either  shall  be  dismissed  or  a  partial 
inspection  shall  bfBimade.  If  the  request 
is  for  the  inspection  of  an  "Out" 
movement  of  grain,  the  request  shall  be 
dismissed  oh  the  grounds  that  the  grain 
is  not  accessible  for  a  correct  "Out" 
inspection. 

(2)  Certification  procedure.  If  a  partial 
inspection  is  made,  the  grain  will  be 
sampled  as  thoroughly  as  possible  with 
an  approved  probe  and  inspected, 
graded,  and  a  "partial  inspection — 
heavily  loaded"  certificate  issued.  The 
certificate  shall  show  the  words  "Partial 


inspection — heavily  loaded"  in  the 
space  provided  for  remarks.  The  type  of 
samples  that  were  obtained  shall  be 
described  in  terms  of  "door  probe"  or 
"shallow  probe." 

(3)  Reinspection  and  appeal 
inspection  procedure.  A  request  for  a 
reinspection  or  an  appeal  inspection 
service  on  grain  in  a  carrier  or  container 
that  is  certificated  as  "partial 
inspection — heavily  loaded"  shall  be 
dismissed  in  accordance  with 

§  800.48(a)(4). 

(4)  Restriction.  No  "partial 
inspection — heavily  loaded"  certificate 
shall  be  issued  for  sacked  grain  or  any 
inspection  other  than  the  inspections 
described  in  paragraphs  (f)  (1)  through 
(4)  of  this  section  and  S  800.85(h)(2). 

(g)  Part  lots.  (1)  General  If  a  portion 
of  the  grain  in  a  carrier  or  container  is 
removed,  the  grain  that  is  removed  and 
the  grain  remaining  shall  be  considered 
separate  lots.  When  an  official 
inspection  service  is  requested  on  either 
portion,  the  grain  shall  be  sampled, 
inspected,  graded,  and  a  "part-lot" 
inspection  certificate  issued. 

(2)  Grain  remaining  in  carrier  or 
container.  The  certificate  for  grain 
remaining  in  a  carrier  or  container  shall 
show  (i)  the  following  completed 
statement:  "Partly  unloaded;  results 
based  on  portion  remaining  in  (show 
carrier  or  container  identification),"  (ii) 
the  term  "Part  lot"  following  the 
quantity  information,  (iii)  the 
identification  of  the  carrier  or  container, 
and  (iv)  the  estimated  amount  and 
location  of  the  part  lot 

(3)  Grain  unloaded  from  carrier  or 
cdntainer.  If  grain  is  sampled  by  official 
personnel  during  unloading,  the 
certificate  for  the  grain  that  is  unloaded 
shall  show  (i)  the  completed  statement: 
"Part  lot;  results  based  on  portion 
removed  from  (show  carrier 
identification)"  and  (ii)  the  term  "Part 
lot"  following  the  quantity  information. 
If  the  grain  is  not  sampled  by  official 
personnel  during  unloading,  the 
certificate  may,  upon  request  of  the 
applicant,  show  a  completed  statement 
such  as  "Applicant  states  grain  is  ex-car 
"  or  "Applicant  states  grain  is  ex- 
barge  ,"  but  the  certificate  shall  not 

otherwise  show  a  carrier  or  container 
identification  or  the  term  "Part  lot" 

(h)  Identification  for  compartmented 
cars.  The  identification  for 
compartments  in  a  compartmented 
railcar  shall,  in  the  absence  of  readily 
visible  markings,  be  stated  in  terms  of 
the  location  of  the  grain  in  a 
compartment,  with  the  first 
compartment  at  the  brake  end  of  the  car 
being  identified  as  B-1,  and  the 
remaining  compartments  being 
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numbeted  consecn^ively  towards  the 
other  end  of  die  I 

11.  Section  8008$  is  revised  to  read  as 
foUowc 

§800.85    liwpecttoiJofgfUn  In  confined 


(aj  General.  The  afficial  inspection  for 
grade  of  bulk  or  sai  Jced  grain  loaded 
aboard,  or  being  la  ided  aboard,  or 
discharged  from  tw  d  or  more  carriers  or 
containers  (includii  ig  barges  designed 
for  loading  aboard  e  ship]  as  a 
combined  lot  shall  be  performed 
according  to  the  provisions  of  this 

es  prescribed  in  the 


cedare.  (1)  For 
ading,  unloading,  or 
I  for  official 
^s  a  combined  lot 


UMI 


section  and  proced 
instructions 

(b)  Application  p 
inspection  during 
at  rest.  Applicatio 

inspection  of  grain  , 

shaD  (i)  be  ftted  in  *xordance  with 
i  880.116;  (ti)  show  tfie  estimated 
quantity  of  grain  thtt  is  to  be 
certificated  as  one  tot;  (iii)  show  Ae 
centract  grade  if  aptditable;  and  (iv) 
ident%  eadi  carrm  into  which  grain  is 
being  loaded  or  froin  which  grain  is 
being  unloaded.       I 

(2)  Recertificatiojk.  An  application  for 
recertificati(Hi  as  a  forabined  lot  of  grain 
diat  has  been  effiic^Dy  inspected  and 
certificated  as  two  <>r  more  single  lots 
shall  (i)  be  filed  not  later  than  2  business 
days  after  the  latest  inspection  date  of 
die  siagle  lots  and  (ti)  show  mformation 
specified-in  paragraph  (b)(1)  of  fliis 
section.  | 

(c)  Inspection  prof^ure;  general— 
land  carriers  and  bargee.  (1)  Inspection 
during  loading,  or  unloading,  or  at  rest. 
Grain  in  two  or  more  land  carriers  and 
barges  that  are  to  be  officiaRy  mspected 
as  a  combined  lot  shall  be  sampled  in  a 
reasonably  continuous  operation. 
Representative  samples  shall  be 
obtained  from  the  gjein  in  each 
individual  carrier  and  inspected  in 
accordance  with  procedures  as 
piesdibed  in  the  inetructions. 

(2)  Recertificadon.  Grain  that  has 
been  officially  iiupe|cted  and 
certificated  as  two  or  more  single  lots 
may  be  recertificated  as  a  combined  lot 
if  (i)  the  grain  ineac^  lot  was  sampled 
in  a  reasonably  conljbnious  operation; 
(ii)  the  original  intp^on  certificates 
issned  for  the  single  iots  have  been 
surrendered  to  officiial  personnel;  (iii) 
representative  file  samples  of  the  single 
lots  are  available;  (i^)  the  grain  in  the 
single  lots  is  of  aae  grade  and  quality; 
(v)  official  personnel  who  performed  the 
inspection  service  fxf  the  single  lots  and 
those  who  are  to  recMificate  the  grain 
as  a  combined  lot  determine  that  die 
samples  used  as  a  b  isis  for  the 
inspection  of  the  gra  n  in  the  single  lots 
were  representative  at  the  time  of 


sampling  and  have  not  twanged  in 
quality  or  condition;  and  (vi)  the  quality 
or  condition  of  die  grain  meets 
uniformity  requirements  estaWished  by 
the  Service  for  official  inspection  of 
grain  in  combined  lots. 

(d)  Wei^ted  or  mathematical 
overuse.  Offical  factor  and  official 
criteria  infiormation  '^lown  on  a 
oertificate  for  grain  in  a  combined  lot 
shall,  subject  to  the  provisions  erf 
paragraphs  (e)  dnou^  (g)  of  fliis 
section,  be  based  on  die  weighted  or 
mathematical  averages  of  the  analysis 
of  the  sublets  in  the  lot  and  shall  be 
determined  in  accordance  with  die 
instructions. 

(e)  Infested  grain.  H  the  grain  fai  a 
combined  lot  is  offered  for  official 
inspection  as  it  is  being  loaded  aboard  a 
carrier  and  the  grain,  or  a  portion  of  the 
grain,  in  a  lot  is  found  to  be  infested, 
according  to  applicable  provisions  of  die 
Official  U.S.  Standards  for  Grain,  die 
appticant  shall  be  notified  and  may 
exercise  i^ons  speciSed  in  die 
instructions.  When  grain  in  railcars  or 
trades  with  permanentiy  enclosed  tops 
is  considered  infested,  the  apphcant 
shall  be  given  the  option  of  (1)  receiving 
a  grade  oertfficate  with  a  special  grade 
designation  indicating  that  the  entire  lot 
is  infested  or  (2)  fumigating  the  grain  in 
the  lot  in  accordance  with  instructions 
and  receiving  a  grade  certificate  without 
the  special  grade  designation. 

(f)  Grain  uniform  in  quality.  Samples 
obtained  from  grain  officially  inspected 
as  a  combined  lot  shall  be  examined  for 
uniformity  (^  quality.  If  the  grain  in  die 
samples  is  foond  to  be  oniform  in 
quality  and  the  grain  is  loaded  aboard 
or  is  unloaded  fiom  die  carriers  in  a 
reasonably  continuous  operation,  the 
gr«n  in  the  combined  hit  shall  be 
officially  inspected  and  certificated  as 
one  lot.  The  requirements  of  this 
paragraph  (f)  and  paragraph  (c)  of  this 
section  with  respect  to  reasonably 
continuous  loading  or  unloading  do  not 
apply  to  gram  whidi  is  at  rest  in  carriers 
when  the  grain  is  offered  for  inspection. 

(g)  Grain  not  uniform  in  quality. 
When  grain  officially  inspected  as  a 
combined  lot  is  found  to  be  not  uniform 
in  quality  or  if  the  gram  is  not  loaded  or 
unloaded  in  a  reasoiMnly  continuons 
operation,  the  grain  in  each  portion,  and 
any  grain  whirfi  is  loaded  or  unloaded 
at  different  times,  shaO  be  officially 
sampled,  inspected,  graded,  and 
certificated  as  single  lots. 

(h)  Special  cert^ication  procedures. 
(1)  Grain  not  uniform  in  quality.  When 
grain  in  a  combined  l«rt  is  found  to  be 
not  uniform  in  quality  under  paragraph 
(g)  of  this  section,  the  official  inspection 
certificate  for  each  portion  of  different 
quality  rfiall  show  (i)  die  grade. 


identffication.  and  approximate  quantity 
of  the  grain  and  (ii)  oQier  information 
required  by  die  instructions. 

(2)  Partial  inspection.  When  an       ' 
inbound  movement  of  bulk  grain  is 
offered  for  official  inspection  at  rest  as  a 
combined  lot  and  all  carriers  are  not 
fully  accessible  for  sampling,  the  request 
for  official  inspection  either  shall  be 
dismissed  or  a  combined  lot  inspection 
shall  be  made  on  those  carriers  that  are 
accessible.  Those  lots  that  are  not 
accessible  shall  be  handled  in 
accordance  with  §  800.84.  If  die  request 
is  for  an  official  inspection  service  on  an 
outbound  movement  of  grain  at  rest  in  a 
combined  lot  the  request  shall  be 
dismissed  on  the  ground  that  the  grain  is 
not  accessible  for  a  correct  "Out" 
inspection. 

(3)  Official  mark.  If  grain  in  a 
combined  lot  is  inspected  for  grade  as  it 
is  being  loaded  aboard  two  or  more 
carriers,  upon  request  of  the  apphcant, 
the  following  mark  shall  be  shown  on 
the  inspection  certificate:  "Loaded  under 
continuous  official  inspection"  or 
"Loaded  under  continuous  official 
inspection  and  weighing. 

(4)  Combined-lot  certification; 
general  Each  officied  certfficate  for  a 
combhied-lot  inspection  service  shall 
show  die  identification  for  the 
"combined  lot"  or,  at  the  request  of  the 
apphcant,  the  identification  of  each 
carrier  in  the  combined  lot.  If  the 
identification  of  each  carrier  is  not 
shown,  the  statement  "Carrier 
identffication  available  on  official 
inspection  log"  shall  be  showm  on  the 
inspection  oertificate  in  the  space 
provided  for  remarks.  The  identification 
and  any  seal  information  for  the  carriers 
may  be  shown  on  the  reverse  side  of  the 
inspection  certfficate,  provided  the 
statement  "See  reverse  side"  is  shown 
on  die  face  of  the  certi'ficate  in  the  space 
provided  for  remarks. 

(5)  Recertification.  If  a  request  for  a 
combined-lot  inspection  service  is  filed 
after  the  grain  has  been  officially 
inspected  and' certificated  as  single  lots, 
the  combined-lot  inspection  certificate 
shall  show  (i)  the  date  of  inspection  of 
the  grain  in  the  combined  lot  [if  the 
single  lots  were  inspectoi  on  different 
dates,  the  latest  of  die  dates  shall  be 
shown);  (ii)  a  serial  number  other  than 
the  serial  numbers  of  the  official 
inspection  certificates  that  are  to  be 
superseded;  (iii)  the  location  of  (he 
grain,  if  at  rest,  or  the  name  of  the 
elevator  from  which  or  into  which  the 
grain  in  the  combined  lot  was  loaded  or 
unloaded;  (iv)  a  statement  showing  the 
approximate  quantity  of  grain  in  the 
combined  lot;  (v)  a  completed  statement 
showing  the  identification  of  any 
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superseded  certificates;  and  (vi)  if  at  the 
time  of  issuing  the  combined-lot 
inspection  certificate  the  superseded 
certificates  are  not  in  the  custody  of  the 
official  personnel,  a  statement  indicating 
that  the  superseded  certificates  have  not 
been  surrendered  shall  be  clearly  shown 
in  the  space  provided  for  remarks.  If  the 
superseded  certificates  are  in  the 
custody  of  official  personnel,  the 
superseded  certificates  shall  be  clearly 
marked  "Void." 

(i)  Further  combining.  After  a 
combined-lot  inspection  certificate  has 
been  issued,  there  shall  be  no  further 
combining  and  no  dividing  of  the 
certificate. 

0)  Limitation.  No  combined-lot 
inspection  certificate  shall  be  issued  (1) 
for  any  official  inspection  service  other 
than  as  described  in  this  section  or  (2) 
which  shows  a  quantity  of  grain  in 
excess  of  the  quantity  in  the  single  lots. 

12.  Section  800.86  is  revised  to  read  as 
follows: 

§  800.86    Inspection  of  shiplot  grain  In 
•ingle  lots. 

(a)  General.  Official  inspection  for 
grade  of  bulk  or  sacked  grain  aboard,  or 
being  loaded  aboard,  or  being  unloaded 
from  a  ship  as  a  single  lot  shall  be 
performed  according  to  the  provisions  of 
this  section  and  procedures  prescribed 
in  the  instructions. 

(b)  Application  procedure. 
AppHcations  for  the  official  inspection 
of  shiplot  grain  as  a  single  lot  shall  (1) 
be  filed  in  advance  of  loading  or 
unloading;  (2)  show  the  estimated 
quantity  of  grain  that  is  to  be 
certificated;  (3)  show  the  contract  grade 
if  applicable;  and  (4)  identify  the  carrier 
and  the  stowage  area  into  which  the 
grain  is  being  loaded,  or  from  which  the 
grain  is  being  unloaded,  or  in  which  the 
grain  is  at  rest. 

(c)  Inspection  procedure;  general. 
Shiplot  grain  being  officially  inspected 
as  a  single  lot  shall  be  sampled  in  a 
reasonably  continuous  operation. 
Representative  samples  shall  be 
obtained  from  the  grain  offered  for 
inspection  and  inspected  and  graded  in 
accordance  with  procedures  prescribed 
in  the  instructions. 

(d)  Weighted  or  mathematical 
average.  Official  factor  and  official 
criteria  information  shown  on  a 
certificate  for  shiplot  grain  shall,  subject 
to  the  provisions  of  paragraphs  (e) 
through  (g)  of  this  section,  be  based  on 
the  weighted  or  mathematical  averages 
of  the  analysis  of  the  sublots. 

(e)  Infested  grain.  (1)  Available 
options.  If  grain  or  any  portion  of  grain 

-in  a  single  shiplot  is  found  to  be 


infested,  according  to  the  provisions  of 
the  Official  U.S.  Standards  for  Grain,  the 
applicant  shall  be  promptly  notified  and 
have  the  option  of  (i)  unloading  the 
portion  of  infested  grain  from  the  lot  and 
an  additional  amount  of  other  grain  in 
common  stowage  with  the  infested 
grain;  or  (ii)  when  applicable, 
completing  the  loading  and  the  treating 
all  the  grain  in  the  lot,  or  portion  of  the 
lot;  or  (iii]  when  applicable,  treating  the 
infested  grain  for  the  purpose  of 
destroying  the  insects,  subject  to 
subsequent  examination  by  official 
personnel;  or  (iv)  continuing  loading 
without  treating  the  infested  grain,  in 
which  case  all  of  the  infested  grain  in 
the  lot  and  all  grain  in  common  stowage 
areas  with  the  infested  grain  will  be 
officially  certificated  as  infested 
according  to  the  provisions  of  the 
Official  U.S.  Standards  ioj  Grain.  If. 
however,  the  infested  grain  is  loaded 
into  common  stowage  with  a  lot  or  a 
portion  of  a  lot,  which  has  not  been 
officially  certificated  as  being  infested, 
the  applicant  loading  the  infested  grain 
may  not  use  the  option  in  paragraph 
{e)(l)(i)  of  this  section. 

(2)  With  treatment  If  infested  grain  is 
treated  with  a  fumigant  in  accordance 
with  the  instructions  and  the  treatment 
is  witnessed  by  official  personnel,  the 
official  sampling,  inspection,  grading, 
and  certification  of  the  lot  shall  continue 
as  though  the  infested  condition  did  not 
exist. 

(f)  Grain  uniform  in  quality.  Shiplot 
grain  officially  inspected  as  a  single  lot 
shall  be  examined  for  imiform  quality.  If 
the  grain  is  found  to  be  uniform  in 
quality  according  to  the  rules  of  a 
specific  loading  plan  established  by 
instructions  and  is  loaded  aboard  or  is 
unloaded  fi^m  the  ship  in  a  reasonably 
continuous  operation,  the  grain  in  the  lot 
shall  be  officially  inspected,  graded,  and 
certificated  as  a  single  lot. 

(g)  Grain  not  uniform  in  quality. 
When  the  grain  in  a  shiplot  is  found  to 
be  not  uniform  in  quality  according  to 
the  provisions  of  a  specified  loading 
plan  established  by  the  instructions  or  if 
the  grain  is  not  loaded  or  unloaded  in  a 
reasonably  continuous  operation,  the  ■ 
grain  in  each  portion,  and  any  grain 
which  is  loaded  or  unloaded  at  different 
times,  shall  be  officially  sampled, 
inspected,  graded,  and  certificated 
separately. 

(h)  Special  certification  procedures. — 
(1)  Grain  not  uniform  in  quality.  When 
grain  in  a  single  shiplot  is  found  to  be 
not  uniform  in  quality  under  paragraph 
(g)  of  this  section,  the  official  inspection 
certificate  for  each  different  portion  of 
different  quality  shall  show  (i)  a 
statement  that  the  grain  has  been  loaded 


aboard  with  grain  of  other  quality:  (ii) 

the  grade,  location,  or  other 

identification  and  approximate  quantity 
of  the  grain  in  the  portions;  and  (iii) 
other  information  required  by  the 
regulations  and  the  instructions.  The 
requirements  of  paragraph  (h){l)(i)  of 
this  section  do  not  apply  to  grain  Uiat  is 
inspected  as  it  is  unloaded  from  a  ship 
or  to  portions  loaded  in  separate 
stowage  space. 

(2)  Common  stowage. — (i)  Without 
separations.  When  bulk  grain  is  offered 
for  official  inspection  as  it  is  being 
loaded  aboard  a  ship  and  is  loaded 
without  separation  in  a  stowage  area 
with  other  grain  or  another  commodity, 
the  official  inspection  certificate  for  the 
grain  in  each  lot  shall  show  the  kind,  the 
grade,  if  known,  and  location  of  the 
other  grain,  or  the  kind  and  location  of 
the  other  commodity  in  the  adjacent 
lots. 

fii)  With  separation.  When 
separations  are  laid  between  the  lots, 
the  official  inspection  certificates  shall 
show  the  kind  of  material  used  in  the 
separations  and  the  locations  of  the 
separations  in  relation  to  each  lot 

(iii)  Exception.  The  common  stowage 
requirements  of  this  paragraph  are  not 
applicable  to  the  first  lot  in  a  stowage 
area  unless  a  second  lot  is  loaded,  in 
whole  or  in  part,  in  the  stowage  area 
prior  to  issuing  the  official  inspection 
certificate  for  the  first  lot 

(3)  Inbound  movement  of  shiplot 
grain.  Each  lot  inspection  service  for 
official  grade,  official  factor,  or  official 
criteria  on  an  inbound  movement  of 
shiplot  grain  shall  be  based  on  official 
samples  obtained  from  the  lot  (i)  as  the 
grain  is  being  unloaded  from  the  carrier, 
(ii)  immediately  after  initial  elevation 
and  as  near  as  necessary  to  initial 
elevation  to  obtain  a  representative 
sample  and  to  protect  the  grain  flow, 
and  (iii)  by  means  of  a  diverter-type 
mechanical  sampler  approved  by  and 
operated  in  accordance  with  the 
instructions. 

(4)  Part  lot.  If  part  of  a  lot  of  grain  in 
an  inbound  carrier  is  unloaded  and  part 
is  left  in  the  carrier,  the  unloaded  grain 
shall  be  officially  inspected  and 
certificated  in  accordance  with  the 
provisions  of  S  800.84(g). 

(5)  Official  mark.  If  the  grain  in  a 
single  shiplot  is  officially  inspected  for 
grade  as  it  is  being  loaded  aboard  a 
ship,  upon  request  the  following  official 
mark  shall  be  shown  on  the  inspection 
certificate:  "Loaded  under  continuous 
official  inspection." 

(i)  Reinspection  service  and  appeal 
inspection  service  on  a  shiplot  A 
reinspection  service  or  an  appeal 
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iiupectian  service  may  be  obtained  on 
either  the  total  niblotB  in  a  ahiplot  or  a 
material  portion  df  the  shiplot  as 
prescribed  in  the  iostructions. 

13.  Section  800.^7  is  revised  to  read  as 
follows:  ' 

SMOtr   Mew iwpMuiis. 

(a)  Identity  lost\  An  applicant  may 
request  official  personnel  to  perform  a 
new  original  inspaction  service  on  an 
identified  lot  of  grain,  or  on  an  identified 
carrier  or  contain^,  if  tfie  identity  of  the 
lot  or  the  carrier  of  container  has  been 
lost. 

(b)  Identity  not  itmt.  If  the  identity  of 
the  grain  or  the  earner  or  container  is 
not  lost,  a  new  ori^al  inspection  shall 
not  be  performed  ^  the  same  identified 
lot  of  grain  or  oanier  or  container  in  the 
same  assigned  ares  of  responsibhty 
within  5  bminess  oays  after  the  last 
officml  inspectionJ 

14.  Section  800.e|B  is  revised  to  read  as 
follows: 


Aflricuttoral  Itarkatk^  Sarvice 


SaOOBS    LoMofI 

(a)Zoi:s.  The  ixle^tity  of  a  lot  of  grain 
shall  be  considered  lost  if  (1)  a  portion 
of  the  grain  is  unloaded,  transferred,  or 
otherwise  removeil  from  the  carrier  or 
container  in  whicq  the  grain  was  located 
at  the  time  of  ftie  viginal  inspection;  or 
(2)  a  portion  of  grain  or  other  material, 
including  an  insecticide  or  fumigant  is 
added  to  die  let  a^r  the  original 
inspection  was  peqfonned,  unless  the 
addition  of  the  insecticide  or  fumigant 
was  performed  in  $ccordanoe  with  the 
regulations  and  th^  instructions.  At  the 
option  of  official  personnel  performing  a 
reinspection,  appe^  inspection,  or 
Board  appeal  inspection  service,  the 
identity  of  grain  in  la  closed  carrier  or 
container  shall  be  considered  lost  if  the 
carrier  or  container  is  not  sealed  or  if 
the  seal  record  is  incomplete. 

(b)  Carriers  and  containers.  The 
identity  of  a  carriei  •  or  container  shall  be 
considered  lost  wh  >n  (1)  the  stowage 
area  is  cleaned,  pa  nted.  treated, 
fumigated,  or  fitteq  after  the  original 
inspection  was  performed;  or  (2)  the 
identification  of  thf  carrier  or  container 
has  been  changed  (ince  the  original 
inspection  was  performed. 

(c)  Submitted  samples.  The  identity  of 
a  submitted  sample  of  grain  shall  be 
considered  lost  when  (1)  the  identifying 
number,  mark,  or  symbol  for  the  sample 
is  lost  or  destroyet!  or  (2)  the  samples 
have  not  been  reta  ned  and  protected  by 
official  personnel  a  s  prescribed  in  the 
instructions. 

Dated:  November  1^  M85. 
ICA.GiaM. 
Administrator. 
[FR  Doc.  as-2879e  Fi)4d  12^S-6S:  8:45  am] 
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7  CFR  Parts  1002  and  1004 

[Doctat  Nb*.  A(>--|M-ABS«lld  AO-71-A741 

Mtlk  In  tha  Mddla  Atlantic  and  Naw 
York^Naw  Jarsay  llarkafino  Araaa; 
Ordar  Suspaodlng  Eff actlva  Data  of 
Ordar  Amandino  Sm  Ordars 

AOmcv:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  effective  date  of 
rules. 

summary:  This  action  suspends  the 
December  1, 1965,  effective  date  of  the 
order  amending  the  Middle  Atlantic  and 
New  York-New  Jersey  milk  orders.  The 
action  stems  from  an  order  by  the  U.S. 
District  Court  for  the  Eantem  District  of 
Pennsylvania  which  xestrains  the 
Secretary  of  Agriculture  from 
implementing  the  amendments  to  the 
above-mentioned  orders  at  this  time. 
EFFECnve  VATC:  December  1, 19B5. 
FOR  nnrmeR  iiiforkmion  contact: 
Maurice  M.  Martin.  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250.  (202)  447-7311. 
8UPKSMSNTARY  MTORMATIOW:  Prior 

documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  June  17, 
1983;  published  June  23, 1983  (48  FR 
28655). 

Recommended  Decision:  Issued 
March  5, 1985;  published  March  11, 1985 
(50  FR  9637). 

Extension  of  time  for  filing 
Exceptions:  Issued  April  5, 1985; 
published  April  10, 1985  (50  FR  14110). 

Pinal  Decision:  Issued  August  9, 1985; 
published  August  14. 1965  (50  FR  32716). 

Final  Order  Issued  October  29, 1985; 
published  November  1, 1985  (50  FR 
45595). 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1987,  as  amended  (7  U.S.C.  601  et 
seg.),  and  of  the  orders  regulating  flie 
handling  of  milk  in  the  aforesaid 
mariceting  areas. 

Statement  of  ConsideEation 

On  November  22, 1985,  the  U.S. 
District  Court  for  the  Eastern  District  of 
Pennsylvania  issued,  on  the  basis  of  a 
civil  action  before  it  a  preliminary 
injunction  restraining  the  Secretary  from 
effectuating  an  order  amending  the 
Middle  Atlantic  and  New  York-New 
Jersey  milk  orders.  The  amended  orders 
were  to  become  effective  «n  December 
1, 1985,  and  would  expand  the  marketing 
areas  of  the  two  orders  and  revise  each 
order's  location  adjustment  provisions. 
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list  af  Sabjeets  ia  7  OV  Parts  lOM  and 
1002 


Milk  marketing  orders.  Milk,  Dairy 
products. 

It  is  therefore  ordered,  that  on  the 
basis  of  the  preliminary  injunction  of  the 
U.S.  District  Court  for  the  Eastern 
District  of  Pennsylvania,  the  December 
1, 1985,  effective  date  of  the  order 
amending  the  two  aforesaid  orders  that 
was  issued  on  October  29, 1985  (50  FR 
45595),  is  hereby  suspended  until  further 
notice. 

The  authority  citation  for  Parts  1004 
and  1002  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended  (7  U.S.C.  601-674). 

EfTective  date:  December  1, 1965. 

Signed  at  Washington,  DC  on  November 
27. 1985. 
Alan  T.  Tracy, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Boc.  85-28860  Filed  12-3-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadanri  Aviation  Administi  alion 

14CFRPart»S 

[Docket  No.  24844;  Amdt  Na  327] 

IFR  Aititudas;  IIHyccnaneous 
Amandmaivta 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
action:  Fiiral  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instnuneht 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  November  21. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW^  Washington,  DC  20591 
telephone;  (202)426-8277. 
SUaaLEMENCARVINranMATNMf:  This 
amendment  to  Part  95  of  the  Fecteral 
Aviation  Regulations  (14  CFR  Part  95) 
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prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  speciHed  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  m  Part  95. 
The  specified  IFR  altitudes,  vvhen  used 
in  conjuction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efflciency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficent  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendement  effective 
before  the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 


amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
ivocedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  wrill  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft  Airspace. 

Issued  in  Waaliington.  DC  on  November  18, 
1985. 

John  S.  Kara, 

Acting  Director  of  Flight  Operations. 

Adoption  of  the  Amendment 

Accordingly  and  purouant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95]  is 
amended  as  follows  effective  at  0901 
G.m.t: 

PART  95— {AMENDED] 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354  and  1510;  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12, 1983):  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rules  for  Using  Energy  Costs; 
Consumption  Information  Used  in 
Lat>eling  and  Advertising  of  Consumer 
Appliances  Under  ttie  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Room  Air 
Conditioners 

agency:  Federal  Trade  Commission. 
action:  Publication  of  ranges  of 
comparability  for  room  air  conditioners. 

summary:  Under  the  Federal  Trade 
Commission's  Appliance  Labeling  Rule, 
each  required  label  or  fact  sheet  for  a 
covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  These  ranges  show  the 
highest  and  lowest  energy  costs  or 
efficiencies  for  the  various  size  or 
capacity  groupings  of  the  appliances 
covered  by  the  rule.  The  Commission 
publishes  the  ranges  annually  in  the 
Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15  percent 
or  more  from  the  previously  published 
range.  If  the  Commission  does  not 
publish  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  is  still 
applicable  for  the  next  year. 

The  ranges  of  energy  costs  for  room 
air  conditioners  have  not  changed  by  as 
much  as  15  percent  since  the  last 
publication.  Therefore,  the  ranges 
published  on  October  26. 1984,  49  FR 
43047,  remain  in  effect  until  new  ranges 
are  published. 
EFFECTIVE  DATE:  December  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills  or  Lucerne  D.  Winfrey, 
Attorneys,  Division  of  Enforcement, 
Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  375-8934. 
SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA) ' 
required  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances:  (1) 
Refrigerators  and  refrigerator-freezers; 
(2)  freezers;  (3)  dishwashers;  (4)  clothes 
dryers;  (5)  water  heaters;  (6)  room  air 
conditioners;  (7)  home  heating 
equipment,  not  including  furnaces;  (8) 
television  sets;  (9)  kitchen  ranges  and 
ovens;  (10)  clothes  washers;  (11) 
humidifiers  and  dehumidifiers;  (12 
central  air  conditioners;  and  (13) 


furnaces.  Under  the  statute,  the 
Department  of  Energy  (DOE)  is 
responsible  for  developing  test 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition. 
DOE  is  required  to  determine  the 
representative  average  cost  a  consumer 
pays  for  the  different  types  of  energy 
available. 

On  November  19. 1979,  the 
Commission  issued  a  Hnal  rule  ^ 
covering  seven  of  the  thirteen  appliance 
categories:  refrigerators  and  re^igerator- 
freezers,  freezers,  dishwashers,  water 
heaters,  clothes  washers,  room  air 
conditioners  and  furnaces. 

The  rule  requires  that  energy 
efRciency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels,  fact  sheets  and  in  retail  sales 
catalogs  for  all  covered  products 
manufactured  on  or  after  May  19, 1980. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  cost  or  energy  efficiency  rating 
information.  The  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

Pursuant  to  §  305.8  of  the  rule, 
manufacturers  submitted  reports  to  the 
Commission  by  January  21, 1980.  These 
reports  contained  the  estimated  annual 
cost  or  energy  efficiency  rating,  derived 
from  tests  performed  pursuant  to  the 
DOE  test  procedures,  for  all  models  of 
the  seven  categories  of  appliances.  The 
reports  also  contained  the  model,  the 
number  of  tests  performed  on  each 
model,  and  the  capacity  of  each  model. 
From  the  information,  Uie  Commission 
compiled  and  published '  ranges  of 
comparability  for  each  product,  as 
required  by  §  305.10  of  the  rule. 

Section  305.8(b)  of  the  rule  requires 
that  manufacturers,  after  Hling  this 
initial  report,  shall  report  the  same 
information  annually  by  specified  dates 
for  each  product  type.*  If  an  analysis  of 
the  new  data  indicates  that  the  upper  or 
lower  limits  of  any  of  the  ranges  have 
changed  by  more  than  15%,  the 
Commission  must,  under  §  305.10  of  the 
rule,  publish  a  revised  version  of  the 
new  range  or  ranges.  Otherwise,  the 
Commission  must  publish  a  statement 


■Pub.  L  94-163.  88  Stat.  871.  42  U.S.C.  6201  (1975). 


•44  FR  66466. 16  CFR  Part  305  (November  19, 
1979). 

*4S  FR  13998  (March  3. 1980),  45  FR  19520  (March 
25, 1980),  45  FR  26036  (April  17, 1980),  46  FR  3829 
(January  16, 1981). 

'Reports  for  clothes  washers  are  due  by  March  1: 
reports  for  water  heaters,  room  air  conditioners  and 
furnaces  are  due  by  May  1:  reports  for  dishwashers 
are  due  by  June  1:  reports  for  refrigerators, 
refrigerator-freezers  and  freezers  are  due  by  August 
1. 


that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  room  air 
conditioners  have  been  received  and 
analyzed  and  it  has  been  determined 
that  neither  the  upper  nor  lower  limits  of 
the  ranges  for  this  product  category 
have  changed  by  15%  or  more  since  the 
last  publication  of  the  ranges  on 
October  26, 1984.* 

In  consideration  of  the  foregoing,  the 
present  ranges  for  room  air  conditioners 
will  remain  in  effect  for  the  next  year. 

List  of  Subjects  in  16  CFR  Fart  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub,  L.  95-619) 
(1978),  42  U.S.C.  S  6294;  »ec.  553  of  the 
Administrative  Procedures  Act,  5  U.S.C.  553. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman. 
Acting  Secretary. 
[FR  Doc.  85-28821  Filed  12-3-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

[Docket  No.  RM83-8-000;  Order  No.  440] 

Ratemaking  Treatment  of  investment 
Tax  Credits  for  Natural  Gas  Pipeline 
Companies 

Issued:  November  27, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  final  rule  that  modifies  the 
ratemaking  treatment  of  investment  tax 
credits  for  natural  gas  pipeline 
companies.  The  rule  revokes  the 
Commission's  Statement  of  Policy  in 
Order  No.  448  where  the  Commission 
sets  forth  its  determination  that  a  supply 
shortage  of  natural  gas  exists  and 
repeals  §  2.67a  of  the  Commission's 
regulations.  The  rule  also  requires 
natural  gas  pipelines  to  treat  investment 
tax  credits  earned  on  or  after  January  1, 
1986,  in  accordance  with  Part  201  of  the 
Commission's  regulations.  (18  CFR  Part 


'49  FR  43047  (October  28, 1984). 
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T  esuks  in  aUowing 
in  the  benefits  of 


201  (19M)]  This  rule 
gas  ratepayers  to 
investment  tax  credit^ 

EFFECTIVE  DATE:  Janu  ary  1, 1986. 

FON  FURTHER  MFORMkTKM  CONTACT: 
Penelope  S.  Ludwig.  Qffice  of  the 
General  Counsel  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  (202)  357-8483. 

SUPFLEMEHTARY  MFOlaiATION: 

Before  Commissioner^ 
O'Connar.  Cbainnan 
Stalon,  Charles  A.  Trab^ndt 


L  Introduction 


Raymond  |. 
:.  Sousa.  Charles  G. 
and  CM.  Naeve. 


The  Federal  Energy  Regulatory 
Conimission  (Commission]  is  revoking 
its  Statement  of  Poiici  in  Order  No.  448 
where  it  determined  ^iat  there  is  a 
shortage  of  natural  gab  for  purposes  of 
investment  tax  credit^. 

n.  Background 

A.  Investment  Tax  Credit— Overview 

In  1971,  Congress  pi  issed  the  Revenue 
Act  of  1971  which  reinstated  the 
availability  of  investn  ent  tax  credits 
and  established  sped  ic  accounting  and 
ratemaking  guidelines  for  those  credits 
generated  by  public  ul  ilities.  The 
Congressional  intent  i  i  enacting  the 
investment  tax  credit  irogram  was  to 
assist  companies  in  ra  ising  capital 
necessary  for  modem:  zation  and 
expansion. 

Section  46(f)  of  the  i  nteroal  Revenue 
Code  *  (Code)  provides  four  ratemaking 
options  for  companiesi  to  follow  when 
accounting  for  investnlent  tax  credits.  In 
general,  the  provisions  of  the  Code 
provide  for  a  fair  and  equitable  sharing 
of  the  benefits  of  investment  tax  credits 
between  the  ratepayers  and  the 
company  shareholder) . 

Options  1  '  and  2  *  provide  a  means 
whereby  the  company]  and  ratepayers 
share  the  benefits  of  t|e  investment  tax 
credit. 

for  certain 
eligible  for  the 
of  accelerated 


Option  3  is  only  available 
post-1969  utility  prope  :ty 
flow-through  treatmen  t 


V7  F.P.C.  141  (1972). 


'  37  FR  2502  (Feb.  Z  1972); 

'LR.C.  section  46(f). 

'Under  Option  1,  the  com]  any  adopts  a  rate  base 
method  in  which  it  subtracts  the  actual  amount  of 
credit  retained  by  the  compary  from  rate  base  and 
then  adds  the  amortized  mv^tment  t«x  credit 
amount  bock  into  rate  base  i  nnually  over  the  life  of 
the  asset.  I.R.C.  section  46(f)  1). 

*  Under  Option  Z  the  com)  any  employs  a  cost  of 
service  normalization  procei  i.  The  tax  expense 
reflected  in  the  cost  of  servic  t  is  reduced  by  a 
proportional  amount  of  the  ii  vestment  tax  credit 
and  no  reduction  is  made  to  ^te  base.  I.R.C.  section 
46(f)(2). 


depreciation  tax  benefits,  whether  or  not 
such  treatment  is  used.* 

The  last  dioice.  Option  la'pomits 
companies  to  keep  all  of  the  benefits  of 
the  investment  tax  credit.  Option  la  is 
an  exception  to  die  concept  of  sharing 
the  investment  tax  credits  between  the 
compmy  and  the  ratepayer.  In  addition, 
this  option  is  available  only  to 
designated  "short  supply"  companies. 
Natural  gas  and  steam  pipelines  could 
elect  this  option  if  the  re^atory  body 
having  jurisdiction  over  these  entities 
made  a  determination  that  "the  natural 
domestic  supply  of  the  product  ...  is 
insufBcient  to  meet  the  present  and 
future  requirements  of  the  domestic 
economy."  * 

Once  the  short  supply  determination 
is  made  by  the  regulatory  body,  the 
short  supply  company  retains  all 
investment  tax  credit  benefits.  It  is  no 
longer  allowed  to  adjust  its  rate  base  or 
cost  of  service  for  ratemaking  purposes 
to  reflect  the  investment  tax  credit. 

B.  Commission  Ratemaking  Treatment 
of  Investment  Tax  Credits  Under  the 
Revenue  Act  of  1971 

In  response  to  the  Revenue  Act  of 

1971,  the  Federal  Power  Commission 
(FPC),  this  Commission's  predecessor, 
issued  a  Statement  of  Policy  in  Orda* 
No.  448  as  incorporated  in  §  2.67a  of  its 
regulations. 'The  FPC  specifically  found 
that  the  domestic  supply  of  natural  gas 
was  "insufficient  at  [that]  time  to  meet 
the  present  and  future  requirements  of 
the  domestic  economy"  •  for  purposes  of 
section  46{fl(l)  of  the  Code  governing 
investment  tax  credits.  This 
determination  allowed  natural  gas 
companies  to  retain  the  full  benefits  of 
the  investment  tax  credits.  In  §  2.67a  of 
its  regulations,'  the  FPC  recited  the 
procedures  for  natural  gas  companies  to 
elect  a  ratemaking  and  accounting 
treatment  consistent  with  the  Code." 
The  FPC  also  ordered  that  once  adopted 
a  utility  company  may  not  change  its 
accounting  method  without  prior 
Commission  approval." 

C.  The  Notice  of  Proposed  Rulemaking 

On  February  22, 1985,  the  Commission 
issued  a  notice  of  proposed  rulemaking" 


•The  Economic  Recovery  and  Tax  Act  of  1981 
eliminated  the  ability  of  public  utilities  to  elect 
Option  3. 

•I.R.C.  section  46(f)(3). 

•Lite  gecUon  46(f)(1). 

'47  FJ».C  141  (1972). 

'Id. 

•18  CFR  2.87a  (1985). 

"Id.  at  142. 

"/d.  at  143. 

"Ratemaking  Treatment  of  Investment  Tax 
Credits  for  Natural  Gas  Pipeline  Companies,  SO  FR 
8138  (Feb.  28, 1985). 


(Notice)  in  which  it  proposed  to  revoke 
its  determination  that  a  gas  supply 
shortage  exists  as  enunciated  in  its 
Statement  of  Policy  in  Order  No.  44&  » 
The  Commission  stated  that  the  current 
gas  si;y)ply  situation  had  changed  since 
diat  of  the  19708  when  the  FPC 
concluded  that  there  was  a  gas  supply 
shortage.  '*  The  Commissicm  noted  that 
once  the  short  supply  determination  is 
revoked,  the  natural  gas  pipelines  would 
no  longer  be  barred  &om  sharing  with 
ratepayers  the  benefits  of  investment 
tax  credits." 

The  Commission  further  noted  that 
because  most  of  the  pipelines  elected 
Option  1,  the  natural  gas  pipelines  might 
be  placed  in  a  less  favored  tax  position 
relative  to  other  regulated  companies 
that  elected  Option  2  treatment. 
Accordingly,  the  Commission  requested 
comment  on  whether  natural  gas 
pipelines  should  share  the  benefits  of 
the  investment  tax  credits  with 
ratepayers  as  other  regulated  coii^)anies 
do.'*T1ie  Commission  also  stated  that 
the  proposed  change  in  regulatory 
treatment  of  investment  tax  credits  for 
natural  gas  pipelines  would  be 
prospective." 

The  Commission  sought  public 
comment  on  this  prop(»al.  &xty 
comments  reflecting  the  views  of 
pipelines,  distributors,  end-users. 
Members  of  Congress,  gas  trade 
associations,  and  public  bodies  were 
filed  in  this  docket  The  final  rule 
discusses  and  resp<Hids  to  the  comments 
to  the  Notice. 

n.  The  Final  Role 

A.  Commission  Decision 

On  the  basis  of  the  record  established, 
the  Commission  has  determined  that  the 
supply  of  natiu-al  gas  is  sufficient  to 
meet  the  present  and  future 
requirements  of  the  domestic  economy 
and  that  a  final  rule  should  be  issued  to 
revoke  the  Commission's  prior  short 
supply  determination  in  its  1972  Policy 
Statement  and  repeal  §  2.67a  of  its 


"In  the  Notice,  the  CommissioD  noted  that  the 
Iowa  State  Commerce  Commission  (ISCC) 
petitioned  the  Commission  to  repeal  §  2.67a  of  its 
regulations.  ISCC  requested  that  the  Commission 
immediately  revoke  its  finding  of  a  gas  supply 
shortage  thus  eliminating  the  special  ratemaking 
treatment  for  investment  tax  cre<lits  of  natural  gas 
pipelines.  ISCC  further  requested  the  Commission  to 
implement  specific  procedures  to  recognize 
investment  tax  credits  for  natural  gas  pipelines  in 
pending  and  future  rate  cases.  Finally.  ISCC 
proposed  that  the  Commission  implement  this 
change  retroactively  toJ)e  effective  as  of  the  date 
the  supply  shortage  is  determined  to  have  ceased  or 
in  1982. 

>Vc/.  at8140. 

"50  FR  at  8141. 

"W. 

"50FRat8140. 
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regulations.  The  Commission's  reasons 
for  doing  so  and  its  fmdings  on  issues 
raised  by  the  commenters  are  set  forth 
below. 

B.  Revocation  of  Short  Supply 
Determination 

The  threshold  issue  with  regard  to 
whether  the  Commission  should  change 
its  policy  on  investment  tax  credits  for 
natural  gas  pipelines  is  whether  the 
natural  gas  supply  is  sufficient  to  meet 
present  and  future  needs.  According  to 
section  46(f)  of  the  Code,  the  FPC  had 
the  authority  to  determine  that  there 
was  an  insufficient  supply  of  natural  gas 
to  meet  the  then-present  and  future 
needs  of  the  domestic  economy. "That 
determination  made  in  1972  was  based 
on  evidence  and  circumstances  known 
to  the  Commission  at  that  time." 

In  the  Notice,  the  Conunission 
requested  comments  on  whether  the 
supply  shortage  determination,  as  to  the 
present  and  future  supply  requirements, 
should  be  revoked.  All  sixty 
commenters  responded  to  this  question. 
Essentially,  the  commenters  express  two 
viewpoints  on  whether  the  short  supply 
determination  should  be  revoked. 

All  of  the  state  public  utility 
regulatory  commissions,  the  National 
Association  of  Regulatory  Utihty 
Commissioners  (NARUC),  most  of  the 
distribution  companies  and  a 
Congressional  coalition  ^  state  that  the 
supply  of  natural  gas  is  sufficient  to 
meet  the  present  and  future 
requirements  of  the  domestic  economy 
and  support  the  Commission's  proposal 
to  revoke  its  1972  short  supply 
determination.  These  commenters  argue 
that  there  is  adequate  evidence 
demonstrating  that  there  is  a  sufficient 
supply  of  natural  gas  to  meet  current 
and  future  requirements.** 

INGAA  and  the  natural  gas 
pipelines  "  that  comment  individually 
contend  that  there  is  no  basis  for 
eliminating  the  1972  short  supply 
determination.  Most  of  these 
commenters  admit  that  although  there  is 
currently  a  deliverability  surplus,  there 


"Once  this  short  supply  determination  was 
made,  the  nafural  gas  pipelines  qualified  for  special 
treatment  as  to  investment  tax  credits. 

"47  F.P.C.  141. 

"The  Northeast-Midwest  Congressional 
Coalition  submitted  a  letter  signed  by  83  Members 
of  Congress. 

"  See  e.g.,  Citizen/Labor  Energy  Coalition,  Iowa 
State  Commerce  Comm'n,  Michigan  Gas  Co.,  Public 
Service  Electric  and  Gas  Co.,  American  Paper  Inst., 
Indiana  Gas  Co.,  Michigan  Consol.  Gas  Co. 

"  Ozark  Gas  Transmission  Sys.,  Algonquin  Gas 
Transmission  Co.,  ANR  Pipeline  Co.,  Columbia  Gas 
Trans.  Corp.  jointly  with  Columbia  Gulf 
Transmission  Co.,  Northern  Border  Pipeline  Co., 
Texas  Gas  Transmission  Corp.,  United  Gas  Pipe 
Line  Co.,  Mountain  Fuel  Resources.  Inc. 


is  no  true  current  gas  supply  surplus. 
They  also  allege  that  there  is  a  lack  of 
evidence  to  show  that  the  supply  is 
sufficient  to  meet  the  future 
requirements  of  the  domestic  economy. 
These  commenters  further  claim  that 
revocation  of  the  short  supply 
determination,  and  thus  elimination  of 
the  special  treatment  of  investment  tax 
credits  for  natural  gas  companies,  will 
discourage  fiulher  investments  in 
pipeline  facilities  and  adversely  affect 
the  supply  situation. 

1.  Current  Gas  Supply.  Most  of  the 
commenters  state  that  the  supply  of 
natiu-al  gas  is  sufficient  to  meet  current 
requirements.  As  noted  above,  even 
some  commenters  arguing  that  the  future 
supply  is  insufficient  concede  that  fact. 
Further,  the  Commission  itself  has 
determined  on  numerous  occasions  that 
there  is  a  current  substantial  surplus  of 
gas.  These  findings  have  been  made 
based  on  evidence  filed  with  the 
Commission  in  response  to  Commission- 
initiated  notices  of  inquiry  concerning 
the  implications  of  the  natural  gas 
markets  on  the  Commission's  attempt  to 
develop  comprehensive  regulation  of 
natural  gas  "  and  with  regard  to 
numerous  company  requests  to 
implement  special  marketing  programs 
to  enable  pipelines  to  sell  and  transport 
excess  gas  supplies.** In  fact,  the  courts 
have  also  recognized  this  excess  of  gas 
supply.** 

The  Commission  therefore  finds  that 
the  information  provided  in  the 
comments  in  this  docket,  as  well  as  the 
informatioli  supplied  in  the  above- 
mentioned  proceedings,  convincingly 
shows  that  there  is  no  current  gas 
supply  shortage. 

2.  Future  Gas  Supply.  As  mentioned 
above,  several  commenters  claim  that 
even  if  there  is  a  sufficient  supply  of 
natural  gas  for  the  present,  such  supply 
is  short-lived.  They  claim  that  it  will  not 
last  longer  than  a  few  years  and  will 
ultimately  result  in  another  shortage 
situation.  The  Commission  beheves  that 
these  arguments  are  without  merit. 


"Natural  Gas  Pipeline  Ratemaking,  Risk,  and 
Financial  Implications  after  Partial  Wellhead 
Decontrol,  50  FR  3801  Qan.  28. 1S85):  Interstate 
Transportation  of  Gas  for  Others,  50  FR  114  (Jan.  2. 
1985)  (hereinafter  Docket  No.  RM85-1). 

"Tenneco  Oil  Co.,  28  FERC 1 61,383  as  modified 
in  29  FERC  1 61,334  (1984):  Cities  Service  Oil  and 
Gas  Corp.,  27  FERC  1 61.493  (1984);  PanMark  Gas 
Co.,  26  FERC  1  61,341  (1984)  and  27  FERC  1  61,490 
(1984):  Texas  Eastern  Trans.  Corp.,  27  FERC  1 61.491 
(1984);  Columbia  Gas  Trans.  Corp.,  25  FERC  1 61,220 
(1983);  Tenneco  Oil  Co.,  25  FERC  1 61,234  (1983); 
Transcontinental  Gas  Pipeline  Corp.,  25  FERC 
1 61,219  (1983). 

"Maryland  People's  Counsel  v.  FERC,  761  FAl 
76&  771  (D.C.  Cir.,  1985);  Maryland  People's  Counsel 
V.  FERC,  761  F.2d  780,  781  (D.C.  Cir.  1985). 


Commenters  show  that  the  gas  supply 
has  continued  to  improve  steadily 
during  the  1980's  due  to  effective  energy 
legislation,  increased  wellhead  prices 
and  consumer  conservation.**  In 
addition,  the  evidence  filed  by  major 
interstate  pipeline  companies  and  their 
custqmers  supporting  the  special 
marketing  programs  mentioned  above, 
and  the  documented  effects  of 
deregulation  and  increased  prices  under 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  show  that  the  sufficient  supply 
will  continue  into  the  future.  In  fact,  the 
industry  is  faced  with  such  a  gas  supply 
excess  that  pipeline  companies  have 
incurred  significant  take-or-pay 
exposure.*' 

Finally,  the  Commission  will  not 
speculate  as  to  how  long  the  ciurent  and 
future  supplies  will  last.  More 
importantly,  the  Commission  will  not 
maintain  a  short  supply  determination 
during  a  time  of  obvious  excess  supply. 
Such  a  position  is  not  in  the  public 
interest  because  it  requires  ratepayers 
to  pay  for  gas  as  if  it  were  in  short 
supply,  when,  in  reality,  no  short  supply 
situation  exists.  Further,  this  view 
renders  the  purpose  of  the  short  supply 
determination  meaningless. 

In  numerous  Commission  dockets,  gas 
companies  and  their  customers  have 
acknowledged  the  current  excess  of  gas 
supply.  The  evidence  before  the 
Commission  clearly  shows  that  the 
supply  of  natural  gas  is  sufficient  for  the 
foreseeable  future. 

It  is  clear  that  there  is  a  sufficient 
supply  of  natural  gas  to  meet  the  current 
requirements  and  further  that  the  supply 
is  sufficient  for  the  future.  Therefore,  the 
short  supply  determination  in  Order  No. 
448  is  revoked. 

3.  Await  Congressional  Action. 
Finally,  several  commenters  claim  there 
are  currently  several  tax  proposals  on 
investment  tax  credits  pending  before 
Congress  that  may  obviate  the  need  for 
the  Commission  to  act  on  this  matter.** 
They  assert  that  the  more  prudent 
course  would  be  for  the  Commission  to 
defer  acting  on  the  proposed  change  to 
the  treatment  of  investment  tax  credits. 

The  Commission  disagrees  with  this 
position.  Precise  timing  of  Congressional 
action  is  uncertain,  and  waiting  for 
Congressional  action  on  these  tax 


"NARUC  Comments  «t.l3-lS;  Mich  Con 
Comments  at  8-11;  American  Public  Gas  Ass'n 
Comments  at  1-3. 

'^Regulatory  Treatment  of  Payments  Made  in 
Lieu  of  Take-or-Pay  Obligations,  50  FR  16076  (Apr. 
24, 1985),  FERC  Stats,  h  Regs.  1 30,637  at  31  JOl 
(1985). 

"Columbia  Gas  Distribution  Cos.,  Northern 
Border  Pipeline  Co.,  Natural  Gas  PipeUne  Co., 
Mississippi  River  Trans.  Corp. 


JMI 
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proposals  might  r^lt  in  undue  delay. 
Moreover,  since  the  Commission  has 
safficient  record  evidence  before  it  at 
this  time  it  would  not  be  in  the  best 
interest  of  the  pnbiic  to  maintain  the 
natural  gas  short  Supply  determination 
any  kmger.'In  adcution,  the  Commission 
would  ignore  its  obligation  and  primary 
goal  under  the  Na^iral  Gas  Act  to 
protect  consumersi  from  excessive  rates 


and  charges,**  if  it 
matter  now. 


C.  Accounting  Trehtment 
Allow  Natural  Gai 
in  the  Benefits  of/^ 
Credits 


did  not  act  on  this 


That  Would 
Ratepayers  to  Share 
vestment  Tax 


As  discussed  above,  the  natural  gas 
companies  retain  die  entire  benefit  of 
the  investment  tan  credits  during  Aie 
supply  shortage  d^erminatioa  Once  the 
natural  gas  supply  shortage 
determination  is  ravoked,  the  companies 
are  permitted  to  share  the  benefits  of  the 
investment  tax  credits  with  the  gas 
ratepayer.  Under  section  46(f)  of  the 
Code,  utilities  may  elect  either  of  two 
accounting  treatments  to  share 
investment  tax  credits  with  their 
ratepayers.  [ 

Most,  if  not  all.  of  the  natural  gas 
pipelines  elected  Option  1  in  order  to 
qualify  for  the  qieaial  investment  tax 
credit  treatment  ui|der  Option  la.  The 
pipelines  will  therefore  remain  Option  1 
companies  after  th^  supply  shortage 
determination  is  relvoked,  because, 
according  to  sectio  n  105  of  the  Code,^ 
the  election  is  a  one-time  choice.  In 
addition  to  the  reslk-iction  under  the 
Code,  the  Commisi  ion's  regidations 
provide  that,  once  he  accounting 
treatment  for  inves  tment  tax  credits  is 
selected,  it  may  not  be  modified  without 
prior  Commission  Approval.*'  Therefore, 
the  natural  gas  pipelines  that  elected 
Option  1  are  categorized  for  both  tax 
and  ratemaking  purposes  as  Option  1 
companies. 

Changes  to  Accoui  ting  or  Ratemaking 
Practices 

In  the  Notice,  th(  Commission 
requested  conunen  ;s  on  what,  if  any, 
changes  need  to  be  made  in  the 
Commission's  acco  unting  or  ratemaking 
practices  to  make  Regulatory  treatment 
of  investment  tax  dredits  for  natural  gas 
pipelines  comparal  tie  to  the  current 
regulatory  treatment  of  electric 
utilities.** 


"FPC  V.  Hope  Natural  Gas  Cc  320  U.S.  S91, 610 
(1944). 

"lAJZ.  wction  106. 
"47FJ».Catl43. 
"SO  FR  at  8141. 


Two  basic  viewpotats  are  expressed 
in  the  comments  as  to  this  issue.  First, 
some  coramenters  argue  that,  if  the 
Commission  reveres  the  short  supply 
determination,  natural  gas  pipelines 
should  be  placed  in  no  less  favorable  a 
position  than  electric  utilities,  i.e., 
specifically  be  given  at  least  the 
equivalent  of  Option  2  treatment.** 
Second,  other  commenters  disagree  with 
any  proposal  to  equalize  the  benefits 
under  Options  1  and  2,  because  the 
Commission  previously  provided  no 
Option  2  atilides  with  special 
ruleaiaking  treatment  to  receive  the 
benefits  Option  1  pipelines  enioyed 
during  the  stortage  period.** 

In  the  Notice,  the  Commissi<m 
indicated  its  intention  to  equalize  the 
benefits  received  under  Option  1  to  that 
of  Option  2.**  However,  in  light  of  the 
comments  opposing  the  proposal  the 
Commission  will  not  modify  its  existing 
accounting  regulations  to  equalize  the 
benefits  under  Option  1  to  those 
received  under  Cation  2.  As  many  of  the 
commoiters  **  point  out,  the  natuural  gas 
pipelines  knew  that  the  election  undra* 
section  105  of  the  Code  was  irrevocable, 
but  that  the  short  supply  determination 
providing  the  most  favorable  ratemaking 
treatment  was  not  Therefore,  when  the 
pipelines  elected  Option  1.  the  pipelines 
assumed  the  risk  that  the  shortage 
finding  would  be  revised  at  some  fiiture 
time  leaving  them  to  implement  Option  1 
treatment  for  ratemaking  purposes. 

The  Commission  also  notes  that  no 
commenters  provide  any  specific  model 
or  formula  to  achieve  the  equalization.*^ 
In  fact,  most  commenters  express  no 
option  as  to  how  the  options  should  be 
equalized  or  concede  that  the  task 
should  be  done  on  a  cf^se-by-case  basis 
because  the  factors  involved  with 
equalizing  the  options  are  numerous, 
complex  and  vary  from  company  to 
company.  Any  general  formula  or  model 
would  have  to  incorporate  specific 
complex  data,  such  as  the  time-value  of 
the  investment  tax  credits  for  multiple 
pieces  of  property  for  multiple 
companies  where  the  data  is  fluid  and 
changes  over  time. 


"  INGAA,  Transcontinental  Gas  Pipeline  Co., 
Pacific  Gas  Trans.  Ca 

"NARUC,  Michigan  Consol..  Minn.  Public 
Utilities  Comoi'n,  Public  Utilities  Comm'n  of  the 
Slate  of  California,  Pacific  Gas  &  Electric  Co., 
Memphis  Light,  Gas  and  Water  Division. 

■50  FR  8138. 

"See.  e.g..  Michigan  Consol.,  Pacific  Gas  and 
Hectric,  Iowa  Stale  Commerce  Comm'n. 

"Only  a  few  commenters  (Natural.  MRT  and 
ANR)  supporting  equalization  provide  general 
approaches  to  make  the  two  options  comparable. 
They  merely  state  that  the  Commission  should 
develop  a  present  value  analysis  or  e<iuatioo  to 
achieve  the  result 


In  light  of  the  above,  the  Commission 
finds  that  the  effort  involved  in 
developing  such  a  model  and  perfbnniiig 
the  complex  calculations  is 
disproportionate  to  the  dollars  involved 
in  the  difference  in  the  benefits.  Having 
Option  1  companies  account  for  their 
investment  tax  credits  according  to  the 
already  established  methodology  set 
forth  in  the  Code  and  as  reflected  in  the 
Commission's  regulations  is  easy  to 
administer.  TTiis  treatment  comports 
with  soimd  regulatory  policy  of  allowing 
the  Commission  to  perform  its 
responsibilities  to  devise  mediods  of 
regulation  capable  of  reconciling 
conflicting  interests. *• 

Therefore,  die  Commission  will  not 
revise  its  ratemaking  or  accounting 
treatment  to  equalize  Option  1  benefits 
with  those  of  c3ption  2.  Furthennore,  the 
Commission  requires  the  pipelines  to 
account  for  their  investment  tax  credits 
in  a  manner  consistent  with  the  option 
elected. 

D.  The  Effective  Date  of  the  Regulatory 
Change 

In  the  Notice,  the  Commission  stated 
it  would  implement,  on  a  prospective 
basis,  any  change  to  the  treatment  of 
investment  tax  credits  earned  by  natural 
gas  pi]>elines  after  the  effective  date  of 
its  final  rule.*^  Comments  were  filed  in 
support  of  and  in  opposititm  to  a 
prospective  change. 

Those  supporting  prospective 
application  of  the  final  rule  state  that 
applying  the  final  rule  retroactively 
would  be  un&ir  to  the  pipelines  and 
contrary  to  the  intent  of  the  Code.*" 
These  commenters  reason  that  the 
pipelines  relied  on  the  then-effective 
investment  tax  credit  treatment  when 
deciding  to  invest  in  facilities  and  that 
applying  the  change  retroactively  would 
appear  to  punish  the  pipelines  for 
electing  Option  1  which  was  a 
reasonable  choice  at  that  time.  These 
commenters  also  stress  that  the  final 
rule  should  not  require  pipelines  to 
share  investment  tax  credits  earned 
during  the  short  supply  determination 
period  even  though  part  of  these  credits 
remain  on  the  pipelines'  books. 
Accordingly,  these  commenters  request 
that  the  proposed  treatment  apply  to 
new  investment  tax  credits  generated  on 
or  after  the  effective  date  of  the  rule. 

The  commenters  opposing  prospective 
application  of  the  final  rule  request  that 
the  Commission  fix  the  effective  date  of 


"Penwan  Basin  Rate  Cases,  390  U.S.  747, 767 
(1967). 

"SO  FR  8139. 

"INGAA.  Arizona  Corporation  Comm'n. 
Northern  Border  Pipeline  Co. 
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the  rule  at:  (1)  The  date  it  detennines 
that  the  supply  shorta^  ceased  because 
the  level  of  gas  supply  is  the  critical 
factor.  (2)  the  November  8. 18B2  filing 
date  of  ISCC's  petition,  since  the 
pipelines  were  put  on  notice  that  the 
short  supply  poUcy  was  being 
challenged;  or  (3)  the  date  the  NGPA 
was  implemented  because  one  of  the 
purposes  of  the  NGPA  is  to  stimulate 
production.**  These  commenters  assert 
that  appUcation  of  the  final  rule  at  one 
of  these  points  in  time  will  repair  some 
of  the  damage  done  to  gas  ratepayers 
who  have  received  no  benefit  from  the 
investment  tax  program. 

Another  commenter  *'  advocates  that 
the  Ck)mniission  make  the  final  rule 
effective  January  1. 1985,  so  that 
pipelines  may  adjust  their  accounting 
entries  for  the  year  ending  December  31, 
1984  to  have  the  effects  of  the  final  rule 
apply  to  investment  tax  credits 
generated  on  or  after  January  1, 1985. 
This  commenter  asserts  tiiat  the  January 
1, 1985  date  is  appropriate  because  it 
coincides  with  significant  price 
deregulation  and  stimulated  production 
levels  under  the  NGPA  and  the  shift  to 
market  pricing.  This  commenter  ai^es 
that  an  effective  date  of  January  1, 1985, 
is  not  retroactive  ratemaking,  because 
there  has  been  an  excess  supply  of  gas 
for  several  years  and  pipeliiKs  have 
been  on  notice  since  ISCC's  November 
8, 1982,  petition  date  that  the 
Commission's  1972  short  supply 
determinaticHi  was  under  review. 

Comments  calling  for  a  retroactive 
effective  date  of  the  rule  do  not 
persuade  the  Commission  that  these 
dates  are  the  reasonable  choices.  First, 
the  Commission  is  revoking  its  short 
supply  determination  with  regard  to  fee 
treatment  of  investment  tax  credits'for 
pipelines  in  the  final  rule  issued  today. 
Until  this  time,  pipelines  have  been 
entitled  to  account  for  tfie  investment 
tax  credits  under  the  special  treatment 
set  forth  in  the  Code  and  retain  the 
entire  benefit  of  the  investment  tax 
credits.  Second,  according  to  section 
1.46.6(c)(5)  of  the  tax  regulations.**  the 
short  supply  status  attaches  to  the 
property's  investment  tax  credits  for 
purposes  of  accounting  and  ratemaking 
treatment  wdien  the  property  is  placed  in 
service.  This  status  as  to  the  credits 
generated  from  that  property  does  not 
evaporate  when  the  short  supply 
determination  is  revoked. 

In  addition,  the  pipelines  relied  on  the 
then-effective  ratemaking  treatment  to 


make  investments  and  to  calculate  their 
rates.  They  have  stated  their  earnings 
reflecting  this  ratemaking  treatment  for 
prior  investment  tax  credits.  The 
Commission  finds  that  it  is 
inappropriate  to  apply  fee  final  rule 
retroactively  and  require  pipelines  to 
restate  feeir  past  earnings  to  refect  fee 
ratemaking  and  accounting  change.  TTie 
Commission  also  believes  feat  fee  final 
rule  should  not  become  effective 
retroactively  and  govern  fee  treatment 
of  investment  tax  credits  generated 
during  a  prior  designated  shortage 
period.  TTierefore,  fee  rule  should 
become  effective  on  a  prospective  basis 
and  in  a  manner  consistent  with  fee 
ferust  and  purpose  of  fee  rule. 

In  light  of  fee  comments  submitted, 
fee  Commission  is  convinced  feat  the 
final  rule  should  become  effective 
January  1, 1986.  This  date  implements 
fee  Commission's  intention  of  having  fee 
pipelines  share  fee  benefits  of  fee 
investment  tax  credits  as  soon  as 
possible  and,  in  general,  coincides  wife 
fee  end  of  fee  tax  year.  Also,  this 
effective  date  will  allow  pipelines  ample 
time  to  initiate  new  accounting 
procedures  effective  January  1, 1986. 

E.  Application  of  Treatment  Set  Forth  in 
the  Final  Rule 

Some  commenters  express  opinions  as 
to  where  fee  Commission  should  apply 
fee  final  rule  as  to  fee  treatment  of 
investment  tax  credits  for  natural  gas 
pipelines.  These  commenters  generally 
state  feat  fee  effects  of  fee  final  rule 
should  be  implemented  in  fee  pipelines' 
next  general  section  4  rate  filings;  ** 
while  one  commenter  argues  feat  fee 
Commission  should  require  fee  pipelines 
to  file  revised  tariff  sheets 
immediately.** 

The  Commission  finds  that  a 
reasonable  and  administratively  sound 
approach  is  to  apply  fee  effects  of  fee 
final  rule  in  each  pipeline's  **n»ct 
general  section  4  rate  proceeding  where 
fee  Commission  routinely  investigates 
fee  company's  costs  and  revenues.*' In 
general  section  4  rate  filings,  fee 
pipelines  will  use  fee  appropriate 
treatment  for  investment  tax  credits 
reflecting  fee  change  in  procedures  ■ 
effective  January  1, 1986,  and  review  of 


*'  Energy  Issues  Intervention  for  Minnesota  Dep'l. 
of  Public  Service,  Arizona  Commerce  Comm'n,  Iowa 
Stale  Commerce  Comm'n. 

**  Michigan  Consol. 

^Treas.  Re8..section  1.46(c)(S). 


**  Michigan  Gas  Utilities  Co..  Mountain  Fuel 
Resources,  Inc. 

**  Pennsylvania  Public  Utilities  Commission. 

**  As  set  forth  in  Ae  Notice,  any  reference  to 
natural  gas  pipeline  companies  includes  all 
pipelines  whether  operated  as  a  partnership, 
corppration  or  sole  proprietorship.  50  FR  8139.  note 
2. 

"  For  purposes  of  the  applicatian  of  this  rule,  a 
general  section  4  pimwiMng  includes  a  restatement 
of  b«*tariff  rates  under  |  l54.38(d)(vi)(o)  of  the 
Commission's  regulations. 


fee  accoimting  and  ratemaking 
treatment  can  be  part  of  fee 
Commission's  analysis  of  fee  filing. 

F.  Repeal  of§  2.67a  of  the  Commission 's 
Regulations 

In  fee  Notice,  the  Commission  stated 
feat,  as  a  housekeeping  matter,  it 
proposed  to  repeal  §  2.67a  of  its 
regulations  to  conform  wife  its  proposal 
to  revoke  the  short  supply 
determination.**  The  medianics  of  fee 
accoimting  treatment  for  investment  tax 
credits  are  set  forfe  in  fee  Uniform 
System  of  Accounts.  Thus,  references  in 
Order  No.  448  to  the  accoimting  and 
ratemaking  treatment  are  duplicative. 
Therefore,  fee  Commission  repeals 
S  2.67a. 

III.  Regulation  FlexibUity  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612  (1982),  requires 
certain  analyses  of  proposed  agency 
rules  feat  will  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Pursuant  to 
section  605(b)  of  the  RFA,  fee 
Commission  certified  in  the  Notice  that 
feis  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.** 

The  primary  purposes  of  feis  rule  are 
to:  (1)  Revoke  the  Commission's 
determination  feat  a  supply  shortage  of 
natural  gas  exists  as  set  forth  in  its 
Statement  of  Policy  in  Order  No.  448;  (2) 
repeal  S  2.67a  of  fee  Commission's 
regulations;  and  (3)  require  natural  gas 
pipelines  to  treat  investment  tax  credits 
earned  on  or  after  the  effective  date  of 
fee  final  rule  in  accordance  wife  Part 
201  of  fee  Commission's  regulations.  All 
of  fee  jurisdictional  natural  gas 
companies  that  must  comply  «vife  fee 
rule  are  too  large  to  be  considered 
"small  entities."  Moreover,  no  one  filed 
comments  on  fee  finding  of  "no 
significant  impact" 

Accordingly,  the  Commission  affirms 
its  certification  that  fee  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Effective  Date 

This  rule  will  become  effective 
January  1. 1986. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure,  Electric  power. 
Environmental  impact  statements, 
Natural  gas  pipelines. 


"so  FR  at  8141. 
"50  FR  8141. 
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In  consideration  of  tne  foregoing,  the 
Commission  amends  (iiapter  I,  Title  18. 
Code  of  Federal  Regulations,  as  set  forth 
below.  I 

By  the  Commission.  Cotnmissioner  Sousa 
dissented  with  a  separatq  statement  to  be 
issued  later. 
Lois  D.  Caahell. 
Acting  Secretary. 

PART  2— (AMENDED] 

1.  The  authority  cital  ion  for  Part  2 
continues  to  read  as  fo  lows: 


Auifaarity:  Department 
Organization  Act.  42  U.Sj 
E.O.  No.  12,009,  3  CFR  Paijt 
Power  Act  16  U.S.C. 
Natural  Gas  Act,  15  U.S 
Natural  Gas  Policy  Act 
3301-3432  (1982);  Public 
Policies  Act  of  1978;  16  U 
(1982):  and  the  National 
Act  16  U.S.a  4321-4361 
otherwise  indicated. 


791afB28c| 


Energy 

7101-7352  (1982); 
142  (1978):  Federal 

(1982): 
n7-717w  (1982); 
of1l978, 15  U.S.C. 
ity  Regulatory 
fi.C.  2601-2845 
E  ivironmental  Policy 
(:  978),  unless 


92.67a    [Removed] 
2.  Section  2.67a  is  reifioved. 

Comments  filed  by 

Public  Service  Commisyion  of 

Wisconsin 
Kansas  State  Corpora ti  on  Commission 
Kentucky  Public  Servicfc  Commission 
North  Carolina  Utilitiea  Commission 
Montana  Public  Service  Commission 
Illinois  Commerce  Conimission 
Iowa  State  Commerce  Commission 
Rhode  Island  Public  Utilities 

Commission  I 

Colorado  Public  Utilities  Commission 
Letter  filed  by  Northeast-Midwest 

Congressional  Coalition 
Public  Service  Electric  and  Gas 

Company 
Wisconsin  Natural  Gas  Company 
American  Paper  Institu  te,  Inc. 
Iowa-Illinois  Gas  and  Qlectric  Company 
North  Dakota  Public  Sdrvice 

Commission 
HNG  Interstate  on  behi  ilf  of  Florida  Gas 

Transmission  Compa  ny, 

Transwestem  Pipelir  e  Company, 

Black  Marlin  Compai  ly 
John  Wilson 

Minnesota  Public  Utilit  es  Commission 
People  of  the  State  of  C  alifomia  and  the 

Public  Utihties  Comn  lission  of  the 

State  of  California 
Energy  Issues  Interveni  ion.  Office  of  the 

Minnesota  Departme  it  of  Public 

Service 
Indiana  Gas  Company 
Mountain  Fuel  Resourc  bs.  Inc. 
ANR  Pipeline  Company 
Columbia  Gas  Distribution  Companies 
Interstate  Natural  Gas  Association  of 

America 
Northern  Natural  Gas  ( !ompany 


Columbia  Gas  Transmission 

Corporation,  jointly  with  Columbia 

Gulf  Transmission  Company 
Consolidated  Gas  Transmission 

Corporation 
Natural  Gas  PipeUne  Company  of 

America 
Mississippi  River  Transmission 

Corporation 
United  Gas  Pipe  Line  Company 
Texas  Gas  Transmission  Corporation 
Transcontinental  Gas  Pipe  Line 

Corporation 
Texas  Eastern  Transmission 

Corporation 
Algonquin  Gas  Transmission  Company 
Northern  Border  Pipeline  Company 
Natural  Gas  Supply  Association 
Ozark  Gas  Transmission  System 
National  League  of  Cities 
Board  of  Public  Utilities.  State  of  New 

Jersey 
State  of  Michigan  and  the  Michigan 

Public  Service  Commission 
Northern  States  Power  Company 
Public  Service  Commission  of  Nevada 
Arizona  Corporation  Commission 
Citizen/Labor  Energy  Coahtion 
American  Public  Gas  Association 
Michigan  Gas  Utilities  Company 
Mrs.  John  C.  Wrobbel 
Northern  Illinois  Gas  Company 
Missouri  Public  Service  Commission 
Northern  Indiana  Public  Service 

Company 
Public  Service  Commission  of  the 

District  of  Columbia 
Public  Service  Commission  of  the  State 

of  New  York 
Michigan  Consolidated  Gas  Company 
Memphis  Light.  Gas  and  Water  Division 
Pacific  Gas  Transmission  Company 
Pennyslvania  Public  Utility  Commission 

[FR  Doc.  85-28803  Filed  12-3-85;  8:45  am] 

BILUNQ  CODE  6717-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  173, 175, 176,  and  178 

[Docket  Nos.  81F-0197, 82F-0055,  and  82F- 
0087] 

Certain  Food  Additives;  Denial  of 
Request  for  Hearing 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Denial  of  request  for  hearing; 
final  rule-related. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  a 
request  for  a  hearing  on  three  final  rules 
published  in  the  Federal  Register  on 
August  19. 1983  (48  FR  37614.  37615.  and 


37617).  that  amended  the  agency's  food 
additive  regulations.  These  amendments 
involved  food  additives  that  may 
contain  trace  amounts  of  carcinogenic 
impurities.  After  reviewing  the 
objections  to  the  amendments  and  the 
request  for  a  hearing.  FDA  issued 
clarifying  docimients  on  April  2. 1984  (49 
FR  13016. 13018.  and  13021).  responding 
to  objections  to  the  August  19, 1983, 
final  rules  and  providing  additional  time 
for  the  submission  of  objections  or 
additional  information.  The  agency  is 
now  issuing  a  final  decision  in  that 
rulemaking,  including  a  response  to 
comments  received  from  a  Congressman 
and  from  Uniroyal  and  M&T  Chemicals, 
Inc.,  regarding  issues  in  the  republished 
regulations  (April  2. 1984). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Brown.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C 
St..  SW..  Washington.  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

issuing  its  final  response  to  objections 
and  comments  on  regulations  ihat 
provided  for  the  use  of  three  food 
additives  that  may  contain  small 
amounts  of  carcinogenic  impurities. 
Because  the  only  objection  that 
requested  a  hearing  failed  to  raise  a 
genuine  and  substantial  issue  of  fact  on 
which  a  meaningful  hearing  could  be 
held,  the  agency  is  also  denying  the 
request  for  a  hearing  on  these  food 
additive  regulations. 

History 

A.  Rules  Published  on  August  19, 1983 

FDA  published  three  final  rules  in  the 
Federal  Register  of  August  19, 1983  (48 
FR  37614.  37615.  and  37617),  that 
regidated  the  use  of  two  food  additives 
that  may  contain  epichlorohydrin  and 
one  food  additive  that  may  contain 
dibutyltin  diacetate.  The  three  final 
rules  are  described  briefly  below: 

1.  Dimethylamine-epichlorohydrin 
copolymer.  FDA  adopted  21  CFR  173.60 
to  provide  for  the  safe  use  of 
dimethylamine-epichlorohydrin 
copolymer  for  use  as  a  flocculant  and/or 
decolorizer  in  the  clarification  of 
refinery-sugar  liquors  and  juices.  That 
action  responded  to  a  petition  (FAP 
OA3500)  filed  by  American  Cynanamid 
Co.,  Wayne,  NJ  07470. 

2.  Polyamide-epichlorohydrin  water- 
soluble  thermosetting  resins.  FDA 
amended  21  CFR  176.170  to  remove  the 
upper  viscosity  limit  of  a  currently 
regulated  retention  aid.  The  retention 
aid  is  polyamide-epichlorohydrin  water- 
soluble  thermosetting  resins  prepared  by 
reacting  adipic  acid  with 
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diethylenetriamine  to  form  a  basic 
polyamide  and  further  reacting  the 
polyamide  with  an  epichlorohydrin  and 
dimethylamine  mixture.  That  action 
responded  to  a  petition  (FAP  2B3622) 
filed  by  Sandoz  Colors  and  Chemicals, 
East  Hanover.  NJ  07936. 

The  preambles  to  those  two 
regulations  explained  that  the  agency 
had  evaluated  data  in  the  petitions  and 
had  concluded  that  the  proposed  use  of 
thrj  substances  is  safe,  and  that  the  food 
additive  regulations  should  be  amended 
as  requested  in  the  petitions.  The 
documents  did  not  discuss  the  specific 
nature  of  the  data  evaluated. 

3. 2.2" -Oxawidobisf ethyl  3-(3,5-ditert- 
butyl-4-hydroxy-phenyl)propionate]. 
FDA  amended  21  CFR  175.105  and 
178.2010  to  provide  for  the  use  of  2,2'- 
oxamidobislethyl  3-(3,5-ditert-butyl-4- 
hydroxyphenyl)propionate]  as  a 
component  in  adhesive  formulations  and 
as  an  antioxidant  and/or  stabilizer  in 
polystyrene,  rubber-modified 
polystyrene,  and  olefin  polymers  and  as 
a  component  in  adhesive  formulations. 
That  action  responded  to  a  petition 
{FAP  2B3592)  filed  by  Uniroyal 
Chemical,  Naugatuck,  CT  06770. 

The  preamble  to  the  final  rule 
adopting  this  amendment  explained  that 
the  agency  believed  that  one  of  the 
materials  used  in  manufacturing  the 
additive  was  a  carcinogenic  compound 
but  did  not  identify  the  substance 
because  FDA  had  concluded  that  its 
identity  was  a  trade  secret.  The  final 
rule  discussed  the  rationale  for 
regulating  the  additive  described  the 
results  of  the  agency's  assessment  of  the 
risk  from  the  constituent. 

B.  Objections  to  the  August  19, 1983 
Final  Rules 

1.  Adequacy  of  the  Discussion  of  the 
Factual  and  Legal  Bases  for  Action.  The 
Natural  Resources  Defense  Council,  Inc., 
122  East  42nd  St.,  New  York,  NY  10168; 
and  Public  Citizen  Health  Research 
Group.  2000  P  St.  NW..  Washington,  DC 
20036,  filed  objections  to  the  August  19, 
1983  regulations.  The  objections  argued 
that  the  agency  did  not  provide 
adequate  information  about  the 
additives  or  the  basis  for  FDA's  decision 
to  approve  them.  The  objections 
stressed  that  the  preambles  to  the 
Federal  Register  documents  di;!  not 
disclose  that  the  agency's  action 
involved  consideration  of  whether  the 
Delaney  anticancer  clause  might  apply 
to  the  additives.  According  to  the 
objections,  omission  of  such  an 
explanation  foreclosed  interested 
persons  from  eflFectively  commenting  on 
or  objecting  to  the  regulations.  The 
objections  requested  that  FDA  pyblish  a 
supplemental  Federal  Re^ster  notice 


discussing  the  factual  and  legal  basis  for 
its  decisions.  The  objections  also 
requested  that  FDA  disclose  the 
chemical  identity  of  the  constituent  in 
the  Uniroyal  petition  (48  FR  37615)  and 
to  discuss  all  other  relevant  health  and 
safety  issues. 

As  a  result  of  the  objections,  in  the 
Federal  Register  of  April  2, 1984  (49  FR 
13016, 13018,  and  13021),  the  agency 
clarified  the  regulations  issued  on 
August  19, 1983.  This  clarification  of  the 
final  rules  responded  to  requests  for 
supplemental  information  about  the 
reasons  for  FDA's  decision  and 
provided  an  additional  30  days  for  the 
submission  of  objections  or  additional 
information  in  support  of  objections  that 
has  already  been  filed. 

Following  FDA's  receipt  of  the 
objections  to  the  final  rule  that  regulated 
2,2'-oxamidobis[ethyl3-(3,5-di-tert-butyl- 
4-hydroxyphenyl)propionate] 
manufactured  with  a  trade  secret 
catalyst  (dibutyltin  diacetate),  Uniroyal 
informed  FDA  that  it  would  waive  trade 
secret  status  for  the  catalyst.  Therefore, 
in  the  Federal  Register  of  April  2, 1984 
"  (48  FR  13018).  FDA  disclosed  the 
identity  of  the  catalyst  and  responded  to 
the  request  for  a  discussion  of  the  health 
and  safety  issues  involved. 

The  agency  stated  that  although  the 
food  additive  that  Uniroyal  petitioned  to 
list,  2,2  -oxamidobis(ethyl  3-(3,5-diter/- 
butyl-4-hydroxyphenyl)propionate],  has 
not  itself  been  found  to  induce  cancer,  it 
may  contain  trace  amounts  of  dibutyltin 
diacetate.  a  carcinogenic  compound, 
which  is  used  in  the  manufacture  of  the 
additive.  FDA  stated  that  it  had 
reviewed  the  available  toxicity  data  and 
its  exposure  calculation  for  the  additive 
and  had  determined  that  the  upper  limit 
individual  lifetime  risk  posed  by 
exposure  to  dibutyltin  diacetate  is  no 
more  than  1  in  10  milUon.  Thr  agency 
therefore  concluded  that  the  proposed 
use  of  the  food  additive  2,2- 
oxamidobis [ethyl  3-(3,5-ditert-butyl-4- 
hydroxyphenyl)propionate]  is  safe. 

FDA  also  explained  why  it  granted 
Sandoz's  petition  to  amend  21  CFR 
176.170.  The  agency  stated  that  in 
evaluating  that  petition,  it  had 
considered  data  bearing  on  the  safety  of 
the  additive,  including  the  safety  of 
various  constituents  of  the  additive. 
FDA  pointed  out  feat  fee  polyamide- 
epichlorohydrin  water-soluble 
thermosetting  resins  feat  constitute  fee 
food  additive  have  not  been  found  to 
induce  cancer,  but  feat  feose  resins  may 
contain  trace  amounts  of  a  carcinogenic 
compound,  epichlorohydrin,  which  is 
used  in  the  manufacture  of  fee  additive. 
The  agency  calculated  fee  upper  bound 
limit  of  lifetime  risk  of  cancer  resulting 
from  exposure  to  epichlorohydrin  from 


fee  previously  regulated  uses  of 
polyamide-epichlorohydrin  water- 
soluble  copolymer  resins  to  be  no  more 
fean  1  in  100  miUion.  The  agency  stated 
that  removing  fee  upper  viscosity  limit 
for  the  polymer  allows  for  a  higher 
molecular  weight  copoljrmer,  which  is 
more  efficient  as  a  retention  aid  for 
paper  and  paperboard.  The  agency  had 
concluded  feat  a  higher  molecular 
weight  copolymer  is  not  likely  to  contain 
any  more  epichlorohydrin  monomer 
than  fee  copolymer  resin  wife  fee  lower 
viscosity.  FT)A  based  fee  upper  bound 
risk  estimate  for  fee  lower  viscosity 
resin  on  fee  conservative  assumption 
that  all  uncoated  paper  would  be  treated 
wife  fee  resin.  Therefore,  FDA 
concluded  feat  fee  decision  to  allow  a 
higher  viscosity  resin  would  not 
increase  fee  exposure  to 
epichlorohydrin  monomer  bom  feat 
previously  assumed,  and  that  fee  upper 
bound  risk  is  consistent  wife  a 
reasonable  certainty  of  no  harm  and 
feerefore  is  safe. 

Finally,  FDA  explained  that  in 
evaluating  American  CyanamJd's 
petition  on  dimefeylamine- 
epichlorohydrin  copolymer,  it  had 
considered  data  on  the  possible 
presence  in  fee  finished  additive  of  trace 
amounts  of  epichlorohydrin.  After 
evaluating  all  fee  available  data,  fee 
agency  concluded  feat  feere  is  no 
reason  to  expect  feat  even  trivial 
amounts  of  epidilorohydrin  would  be 
added  to  food  by  fee  use  of  this 
additive.  The  agency  stated  feat  any 
attempt  to  quantify  risk  feerefore  would 
be  meaningless  because  it  would  be 
based  on  an  assumption  that  FDA 
believes  to  be  unsupported  by  fact 

FDA  explained  feat,  neverfeeless.  it 
had  done  a  single  risk  estimate  to  assure 
itself  of  fee  safety  of  fee  use  of  feis 
additive.  The  agency  had  estimated  feat 
a  consumer  could  ingest  4.5  micrograms 
per  day  of  dimethylamine- 
epichlorohydrin  copolymer  if  all  sugar 
consumed  were  prepared  wife  feis 
additive.  Under  fee  specifications 
established  by  the  agency,  the  additive 
may  contain  no  more  than  10  parts  per 
million  epichlorohydrin  (alfeough,  in 
fact,  epichlorohydrin  has  never  been 
found  in  fee  additive).  If  fee  additive  did 
contain  10  parts  per  million 
epichlorohydrin,  and  if  epichlorohydrin 
remained  in  fee  sugar  at  fee  same  level 
at  which  it  was  added  as  part  of  fee 
additive,  fee  epichlorohydrin  would 
present  a  lifetime  risk  of  cancer  of  no 
more  fean  2  in  1  trillion.  The  agency 
therefore  concluded  feat  a  finding  of 
such  a  low  risk,  even  using  speculative, 
worst-case  assumptions,  establishes 
that  there  is  effectively  no  risk  of  cancer 


49686    Federal  Rogister  /  Vol.  50.  No.  233  /  Wednesday.  December  4,  1985  /  Rules  and  Regulations 


the  Constituents 
filed  by  the 
fense  Council.  Inc., 
alth  Research 


from  the  use  of  dime!  lylamine- 
epichlorohydrin  copdymer. 

Therefore,  FDA  ftiljy  explained  the 
basis  for  its  decision  to  approve  these 
three  food  additives  ^  the  April  2, 1984 
Federal  Register.  The  agency  has  not 
received  any  objections  to  the 
explanation  it  provided.  Therefore,  FDA 
considers  that  it  has  satisfied  this 
objection  to  its  Auguft  19. 1983  final 
rules. 

2.  Legality  of  UsL 
Policy.  The  objectio 
Natural  Resources 
and  Public  Citizen  H 
Group  also  argued  th^t  the  August  19, 
1983  regulations  wer^  illegal  because 
they  relied  on  the  "constituents  policy," 
which  the  objections  Dharacterized  as 
contrary  to  the  Delanjey  Clause.  FDA 
rejects  these  arguments. 

FDA  believes  that  Its  constituents 
policy,  also  known  as  the  carcinogenic 
impurities  policy,  is  consistent  with  the 
Delaney  anticancer  clause  of  the  Food 
Additives  Amendmedt  of  1958  (section 
409(c)(3)(A)  of  the  acl  21  U.S.C. 
348(c)(3)(A)).  That  pi 

That  no  additii 

to  be  safe  if  it  is  foun 
when  ingested  by  m 
is  found,  after  tests 
appropriate  for  the  e 
safety  of  food  additi 
cancer  in  man  or  animal,    *  *  *.' 
constituents  policy  interprets  the 
Delaney  anticancer  c;  ause  as  being 
triggered  only  if  the  f<  lod  additive  as  a 
whole  is  found  to  cau  se  cancer.  Because, 
by  its  terms,  the  Delai  ley  anticancer 
clause  turns  on  whett  er  the 
"additive  *  *  *  is  fo  md  to  induce 
cancer  *  •  *,"  there  s  no  conflict 
between  this  provisio  a  and  FDA's 
interpretation  of  it  W  hen  the  Delaney 
anticancer  clause  doos  not  apply,  the 
agency  determines  the  safety  of  the  food 
additive  under  the  so-  called  "general 
safety  clause"  of  the  i  ict,  21  U.S.C. 
348(c)(3)(A). 

The  Agency's  inter]  tretation  was 
upheld  in  Scott  v.  FDi  I,  728  F.2d  322  (6th 
Cir.  1984).  That  case  involved  a 
challenge  to  FDA's  d«  cision  to  approve 
the  use  of  D&C  Green  No.  5  (47  FR 
24278;  June  4. 1982),  Which  contains  a 
carcinogenic  impurity  but  has  not  itself 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  Ust  this  caor  additive,  the 
United  State  Court  of  Appeals  for  the 
Sixth  Circuit  rejected  the  challenge  to 
FDA's  action  and  affii  med  the  listing 
regulation. 

Therefore,  despite  tie  objections,  FDA 
concludes  that  its  constituents 
(carcinogenic  impurities)  policy  is  fully 
consistent  with  the  atjt.  Section  B.4.  of 
this  preamble  discusajes  the  agency's 


vision  states 
e  shall  be  deemed 
to  induce  cancer 
or  animal,  or  if  it 
chare 

luation  of  the 
8.  to  induce 

•  •."The 


JMI 


disposition  of  Public  Citizen  Health 
Research  Group's  request  for  hearing  on 
the  application  of  the  constituents 
poUcy. 

3.  Request  for  Stay  of  Regulations. 
The  Natural  Resources  Defense  Council, 
Inc.,  requested  an  immediate  stay  on  the 
regulations. 

As  stated  in  the  April  2. 1984  rules, 
because  the  agency  found  that  those 
additives  are  safe,  it  concluded  that  a 
stay  would  not  serve  the  public  interest 
Therefore,  the  agency  did  not  stay  the 
regulations.  FDA  concluded  that  its 
denial  of  the  request  for  stay  was  fully 
consistent  with  21  U.S.C.  348(e),  which 
grants  the  Secretary,  and  by  delegation 
the  agency,  discretion  to  decide  whether 
a  stay  is  appropriate. 

4.  Request  for  Hearing.  In  their 
objections,  the  Public  Citizen  Health 
Research  Group  requested  a  public 
hearing,  and  the  Natural  Resources 
Defense  Council,  Inc.,  Stated  that  it 
would  reserve  its  right  to  do  so  at  a  later 
stage  of  the  administrative  process. 
However,  the  Natiiral  Resources 
Defense  Council  apparently  decided  not 
to  exercise  that  right  It  has  not 
requested  a  hearing,  and  the  time  to  do 
so  has  passed. 

Section  409(f)  of  the  act  provides  that 
any  person  adversely  a^ected  by  a  final 
food  additive  regulation  may  file 
objections,  specifying  with  particularity 
the  provisions  of  the  order  "deemed 
objectionable,  stating  reasonable 
gounds  therefor,"  and  request  a  public 
hearing  based  upon  such  objections. 
However,  the  Commissioner  may  deny 
the  hearing  request  if  the  objections  to 
the  regulations  do  not  raise  material 
issues  of  fact  that  can  be  resolved  at  a 
hearing.  CNI  v.  Novitch,  —  F.2d  —  (D.C. 
Cir.  1985);  Pineapple  Growers  Ass'n  v. 
FDA.  673  F.2d  1083, 1085-J088  (9th  Cir. 
1982);  Dyestuffs  and  Chemicals,  Inc.  v. 
Flemming,  271  F.2d  281,  286  (8th  Cir. 
1959),  cert,  denied,  362  U.S.  911  (1960). 

The  PubUc  Citizen  Health  Research 
Croup  did  not  dispute  any  factual  issues 
such  as  .the  adequacy  of  safety  testing  or 
the  carcinogenicity  of  the  impurities. 
Rather,  its  objections  and  the  request  for 
a  hearing  were  based  solely  on  the 
agency's  application  of  the  constituents 
poUcy  in  approving  the  three  food 
additives.  Therefore,  these  objections 
have  raised  points  that  present  issues  of 
law  and  policy,  not  a  material  issue  of 
fact  upon  which  a  meaningful  hearing 
could  be  held.  The  objections  did  not 
meet  the  burden  of  providing  evidence 
to  justify  a  hearing  as  described  in  21 
CFR  12.24(b).  Thus,  the  agency 
concludes  that  a  hearing  is  not 
warranted. 


C.  Other  Comments 

In  addition  to  the  objections  discussed 
above,  FDA  received  a  conmient  that 
expressed  concern  that  the  carcinogenic 
impurities  approach  to  regulation  would 
be  adopted  by  the  Environmental 
Protection  Agency  in  the  regulation  of 
pesticides.  The  comment  also  expressed 
concern  about  FDA's  refusal  to  identify 
a  carcinogenic  impurity  on  the  basis  that 
it  was  a  trade  secret.  (See  the  discussion 
in  section  3.1.  of  this  preamble.) 

Although  certain  types  of  pesticides 
residues  in  food  are  regulated  as  food 
additives  in  21  CFR  Part  193,  the  actiial 
review  of  the  safety  of  the  pesticides  is 
done  by  the  Environmental  Protection 
Agency.  As  stated  above,  FDA 
considers  the  constituents  policy  to  be  a 
scientifically  and  legally  sound 
approach  to  the  regulation  of  food  and 
color  additives.  FDA  believes  that  the 
question  of  whether  the  constituents 
policy  should  be  used  for  the  regulation 
of  pesticides  is  more  properly  left  to  the 
Environmental  Protection  Agency. 

As  also  stated  above,  FDA  has 
disclosed  the  identity  of  the 
carcinogenic  constituent 

Therefore,  FDA  concludes  that  the 
comment  does  not  provide  any  basis  for 
altering  its  action  on  these  food 
additives. 

In  addition,  in  response  to  the  April  2,  . 
1984  republication  of  the  final 
regulations  for  the  three  food  additives,    . 
FDA  received  two  comments.  One 
comment  was  submitted  by  M&T 
Chemicals,  Inc.,  Rahway,  NJ,  and  the 
other  was  submitted  by  Uniroyal,  Inc., 
Middlebury,  CT.  Both  submissions  dealt 
with  FDA's  decision  that  dibutyltin 
diacetate  is  a  carcinogen.  Both  argued 
that  the  particular  animal  study  that 
FDA  relied  upon  in  concluding  that 
dibutyltin  diacetate  is  a  carcinogen  does 
not  support  that  conclusion. 

These  submissions  contained  no  new 
data.  They  merely  expressed  the  opinion 
that  based  upon  the  study,  dibutyltin 
diacetate  is  not  a  carcinogen.  The 
agency  concludes  that  these  opinions  do 
not  constitute  a  basis  for  reversing  its 
judgment  about  the  study. 

Summary  and  Conclusions 

Under  21  CFR  170.3(i),  a  food  additive 
is  safe  if  there  is  a  reasonable  certainty 
in  the  minds  of  competent  scientists  that 
the  substance  is  not  harmfiil  under  its 
intended  conditions  of  use.  FDA's 
regulations  reflect  the  congressional 
judgment  that  an  additive  must  be 
properly  tested  and  the  tests  carefully 
evaluated,  but  that  the  additive  need 
not  indeed  cannot,  be  shown  to  be  safe 
to  an  absolute  certainty. 
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As  stated  above  and  in  the  August  19, 
1983  and  April  2. 1984  final  regulations, 
the  agency  considered  data  bearing  on 
the  safety  of  the  three  additives, 
including  the  safety  of  the  various 
constituents  of  the  additives. 
Additionally,  the  agency  has  conducted 
risk  estimates  to  assure  itself  of  the 
safety  of  the  use  of  these  additives. 
Based  on  the  available  evidence,  FDA 
concludes  that  the  use  of  these  three 
additives  is  safe. 

The  objections  filed  by  the  Public 
Citizen  Health  Research  Group,  as  well 
as  by  the  Natural  Resources  Defense 
Council.  Inc.,  essentially  raised  points 
that  present  issues  of  law  and  policy, 
not  issues  of  fact.  As  explained  in  the 
specific  section  discussing  the  standard 
for  granting  a  hearing,  the  agency  is  not 
required  to  grant  a  hearing  in  such 
circumstances.  Thus,  for  the  reasons 
discussed  more  fully  in  this  document, 
which  presents  a  final  response  to  the 
objections  and  the  comments  received 
in  these  rulemakings,  FDA  is  denying 
the  request  for  a  hearing. 

Dated:  November  8, 1985. 
loseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  85-28768  Filed  12-3-85;  8:45  am] 

BILUNG  CODE  4160-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 

[FAP  1H5311,  2H5369, 3H5376,  3H5382, 
3H5389,  3H5404.  3H5405/R805;  FRL-2934- 
2] 

Pesticide  Tolerances  for  Metalaxyl 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  metalaxyl  and  its 
metabolites  in  or  on  certain  food  and 
feed  commodities.  This  regulation,  to 
establish  maximum  permissible  levels  of 
residues  of  metalaxyl  in  or  on  the 
commodities,  was  requested  through 
petitions  submitted  by  Ciba-Geigy  Corp. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  tolerances  for  metalaxyl  on 
various  raw  agricultural  commodities 
are  also  being  established. 

EFFECTIVE  DATE:  Effective  on  December 
4, 1985. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [FAP- 
1H5311,  2H5369,  3H5376,  3H5382, 
3H5389,  3H5404,  3H540.'i/R805],  may  be 


submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708. 401  M  St.,  SW..  Washington,  DC 
20450. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Henry  M.  Jacoby,  Product 
Manager  (21).  Registration  Division  (TS- 
767C).  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Room  227,  CM  ±2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703-557-1900). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  notices,  published  in  the  Federal 
Register,  which  announced  that  Ciba- 
Geigy  Corp.,  Agricultural  Division,  P.O. 
BOX  11422,  Greensboro,  NC  27409,  had 
submitted  for  and  feed  additive  petitions 
to  EPA  requesting  that  the 
Administrator,  pursuant  to  section  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  purpose  amending  21  CFR  Parts  193 
and  561  by  estabUshing  regulations 
permitting  the  combined  residues  of 
metalaxyl  (A^-(2,6-dimethylphenyl)-Ar- 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethyl  aniline  moiety  and  tihe  N-[Z- 
hydroxymethyl-6-methyl)  moiety, 
expressed  as  metalaxyl. 

The  petitions,  the  Federal  Register 
(FR)  citations,  the  commodities 
included,  the  tolerance  limitations,  and 
the  CFR  section  affected  follow: 

1.  FAP  1H5311.  47  FR  30640;  July  14. 

1982.  Dry  hops  at  2.0  parts  per  million 
(ppm)— 21  CFR  561.273. 

2.  FAP2H5369.  47  FR  53116;  November 
24, 1982.  Soybean  hulls,  soybean  meal, 
soybean  soapstock,  and  milling  fractions 
of  wheat  at  1.0  ppm— 21  CFR  561.273. 
Milling  fractions  of  wheat  at  1.0  ppm— 
21  CFR  193.277. 

Amended  in  48  FR  31082;  July  6, 1983 
by  deleting  soybean  hulls,  soybean 
meal,  and  soybean  soapstock. 

3.  FAP3H5376.  A7  FR  57126;  December 
22, 1982.  Citrus  oil  at  7.0  ppm— 21  CFR 
193.277.  Dried  citrus  pulp  at  6.0  ppm  and 
citrus  molasses  at  5.0  ppm — 21  CFR 
561.273. 

Amended  in  48  FR  20131;  May  4, 1983 
by  increasing  the  tolerance  levels  for 
dried  citrus  pulp  and  citrus  molasses  to 
7.0  ppm. 

4.  FAP3H5382.  48  FR  11155;  March  16. 

1983.  Soybean  hulls,  soybean  meal,  and 
soybean  soapstock  at  1.0  ppm— 21  CFR 
561.273 

Ciba-Geigy  subsequently  amended  the 
petition  by  (1)  increasing  the  tolerance 
levels  for  soybean  hulls,  soybean  meal, 
and  soybean  soapstock  to  2.0  ppm;  (2) 
proposing  tolerance  for  cotton  soapstock 
at  2.0  ppm  which  Ciba-Geigy 
subsequentiy  withdrew. 


5.  FAP3H5389.  48  FR  18980;  April  20, 
1983.  Apple  pomace  (dry)  at  2.0  ppm  and 
apple  pomace  (wet)  at  0.4  ppm— 21  CFR 
561.273. 

8.  FAP  3H5404.  48  FR  40432; 
September  7, 1983.  Legiune  vegetable, 
cannery  waste  at  5.0  ppm— 21  CFR 
561.273. 

7.  FAP  3H5405.  48  FR  40432; 
September  7, 1983.  Peanut  meal  at  1.0 
ppm  and  peanut  soapstock  at  2.0  ppm — 
21  CFR  561.273. 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

The  toxicological  data  and  other 
relevant  information  submitted  in  the 
petitions  are  discussed  in  a  related 
document  [PP's  1F2537,  2F2743,  2F2762. 
2F2764,  3F2786,  3F2818,  3F2827,  3F2847, 
3F2848,  3F2918,  3F2919,  3F2955/R804], 
establishing  tolerances  for  metalaxyl  in 
or  on  various  raw  agricultural 
commodities,  appearing  elsewhere  in 
this  issue  of  the  Federal  Register. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  feed  and  food 
additive  regulations  are  sought  and  it  is 
concluded  that  the  fungicide  may  safely 
be  used  in  accordance  with  the 
prescribed  manner  when  such  uses  are 
in  accordance  with  the  label  and 
labeling  registered  pursuant  to  FIFRA  as 
amended  (86  Stat.  973,  89  Stat.  751, 
U.S.C.  135(a)  et  seq.).  Therefore,  tiie  feed 
and  food  additive  regulations  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  rule  in  the 
Federal  Register,  file  %vritten  objections 
with  the  Hearing  Clerk  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulations 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  ground  for 
the  objections.  A  hearing  will  be  granted 
if  the  objections  are  supported  by 
grounds  legally  sufficient  to  justify  the 
relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  606-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  feed 
additive  levels,  or  conditions  for  safe 
use  of  additives,  or  raising  such  food 
and  feed  additive  levels  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1982  (46  FR  24945). 
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Food  additives. 
Pesticides  and  pests. 

DstfCd:  November  22, 
Steves  Sckotiow. 

Director,  Office  of  Pestidjide  Programs. 

PART  19»-(AMENDfD) 

Therefore  21  CFR  P^rts  193  and  561 
are  amended  as  foUoi^s 

1.  In  Part  193: 

a.  The  authority  citation 
Lcntinues  to  read  as 


forPiartigS 

f<(»lIows: 


AutiMnty.  21  U^SXL  3A  ft. 

k  Section  193.277(a  is  amended  by 
adding,  and  8lphabetN:ally  inserting 
citrus  oil,  redesignatiiig  the  existing 
paragraph  (b)  as  (c).  a  nd  adding  a  new 
paragraph  (b)  to  read 


3S  follows: 


}1t3.277    ihtitoyt. 
(a)  •  •  • 


N-. 

Pwts 

ntK^  qa 

70 

(b)  Indirect  or  inad\  ertent  tolerances. 
Tolerances  are  established  for  indirect 
or  inadvertent  residues  of  metalaxyl  in 
the  food  commodities  Iwhen  present 
therein  as  a  result  of  t  le  application  of 
metalaxyl  to  growing  Tops  Hsted  in  40 
CFR  180.408(a)  and  ot  ker  non-food  crops 
as  listed  below: 


Food* 

PMs 

to 

PART  561— (AMENOtD] 


2.  In  Part  561: 
a.  The  authority  citation 
continues  to  read  as 


for  Part  561 
fallows: 


Autiwrity:  21  U.S.C  34p 
b.  Section  561.273(a 


is  amended  by 


adding,  and  alj^abeti  :ally  inserting  the 
following  feed  commo  dities, 
redesignating  the  existing  paragraph  (b) 
as  (c),  and  adding  a  ni  iw  paragraph  [b] 
to  read  as  follows: 

iStiOn    MaMaxyL 

(a)  *  •  • 


Feeds 


Apple,  pomace  (dry).. 
Appte,  pomaca  (waQ.. 

CiHus.  pulp 

Hope.  d»y 


Peenut,  ineei- 
Paenut  totfMotk.. 


Soytew^lMk 

SoytMan,  mart 

Soyteaa  aoapsiocli.. 


ZO 

M 
ZJO 

s>o 
t.o 

2.0 

20 
ZO 
2.0 


(b)  Indirect  or  iaadvertent  tolerances. 
ToleraiKies  are  established  for  indirect 
or  inadvertent  residues  of  metalaxyl  in 
the  food  commodities  when  present 
therein  as  a  result  of  the  application  of 
metalaxyl  to  growing  crops  listed  in  40 
CFR  180.408(a)  and  other  non-food  crops 
as  listed  below: 


Feeds 


wheat  niMng  fractions- 


Parts 

per 

millkn 


t.0 


[PR  Doc.  »-2a82B  Filed  12-^-85:  »45  am) 

8iUJNGC00C( 


DEPARTMEMT  OF  TRANSPORTATION 

Fedieraf  Highway  Administration 

23  CFR  Partes 

Deletion  of  Non-F«dinl-Aid  Primvy 
Routes  From  the  NaUoMi  Network  for 
Commercial  Motor  Vehicles; 
Correction 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  the 
final  rule  concerning  non-Federal-aid 
primary  routes  deleted  from  the 
National  Network  that  appears  at  page 
46425  in  the  Federal  Register  on  Friday, 
November  8. 1985  (50  FR  46425).  The 
action  is  necessary  to  correct  a 
typographical  error  in  a  posted  route 
number  for  the  State  of  Pennsylvania. 
EFFECTIVE  DATE:  December  4, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  A.  Torbik.  Office  of 
Highway  Planning,  (202)  426-0233.  or 
Mr.  David  C.  Oliver.  Office  of  the  Chief 
Counsel,  (202)  426-0825,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington.  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  ET,  Monday  through  Friday,  except 
legal  holidays. 

In  FR  Doc.  85-26654.  appearing  cm 
page  46426.  in  the  last  paragraph  of  the 


fest  cohuwfi.  the  refereace  to  '*m  410' 
skould  read  "PA  413"  and  oa  page  46427 
under  item  number  6,  tiie  posted  roate 
number  "PA  flO"  is  corrected  to  read 
"PA  413." 

Issued  on:  November  26, 1985. 
Anthony  f.  McMabon, 

Chief  Counsel  Federal  Highway 

Administration. 

(FR  Doc.  85-28790  FJed  12-3-85t  8:45  ami 

BILUNQ  COOE  4910-22-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  828 

Rewards  for  Recovery  of  Lost  Air 
Force  Property 

ACENCV:  Department  of  the  Air  Force, 
DOD. 

ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  amending  Tide  32,  Cbapt»  VII 
of  the  CFR  by  removing  Part  828, 
Rewards  for  Recovery  of  Lost  Air  Force 
Property.  The  rule  is  removed  because  it 
has  limited  applicabibty  to  tiie  general 
public.  This  action  is  the  result  of 
departmental  review.  The  intended 
effect  is  to  insure  that  only  regulations 
which  aobstantiaily  affect  the  pcblic  arc 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  November  ».  1985. 

FOR  FINITHER  MFORMATMM  COHTACR 

Ms.  Patsy ).  Conner,  Air  Force  Federal 
Register  Liaison  Officer.  AF/DASIR(S), 
Pentagon.  Washington.  D.C.  20330-5025. 
telephone:  (202)  897-1861. 

Autkerity:  Sec.  8012,  70A  Stat,  488;  10 

U.S.C.  8012. 

PART  828^REMOVED] 

Accordingly.  32  CFR.  Chapter  VIL  is 
amended  by  removing  Part  828. 
Patty  I-  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-28775  Filed  12-3-85;  8:45  am} 

BILLING  COOE  IStO-OMI 


32  CFR  Part  880 

Obtaining  Medical,  Dental,  and 
Veterinary  Care  From  Ci^^Han  Soturces 

aoency:  Department  of  the  Air  Force. 
DOD. 

action:  Final  mie. 

summary:  The  Department  of  Ae  Air 
Force  is  amending  Title  32,  Chapter  Vn 
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of  the  CFR  by  removing  Part  880, 
Obtaining  Medical.  Dental  and 
Veterinary  Care  from  Civilian  Sources. 
The  rule  is  removed  because  it  has 
limited  applicability  to  the  general 
public.  This  action  is  the  result  of 
departmental  review.  The  intended 
effect  is  to  insure  that  only  regulations 
which  substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  November  25. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Patsy  J.  Conner.  Air  Force  Federal 
Register  Liaison  Officer,  AF/DASJR(S), ' 
Pentagon.  Washington,  D.C.  20330-5025. 
telephone:  (202)  697-1861. 

Authority:  10  U.S.C.  8012. 

SUPPLEMENTARY  INFORMATION: 

Accordingly.  32  CFR,  Chapter  VII,  is 
amended  by  removing  Part  880. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  85-28794  Filed  12-3-85;  8:45  amj 

BILUNG  CODE  3910-01-M 


POSTAL  SERVICE 
39  CFR  Part  10 

Express  Mail  International  Service  to 
Cyprus 

agency:  Postal  Service. 

ACTION:  Final  action  on  Express  Mail 

International  Service  to  Cyprus. 

SUMMARY:  Pursuant  to  an  agreement 
with  the  postal  administration  of 
Cyprus,  the  Postal  Service  intends  to 
begin  Express  Mail  International  Service 
with  Cyprus  at  postage  rates  indicated 
in  the  tables  below.  Service  is  scheduled 
to  begin  on  January  4, 1986. 

EFFECTIVE  DATE:  January  4, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Leon  W.  Perlinn,  (202)  268-2673. 
SUPPLEMENTARY  INFORMATION:  By  a 
notice  published  in  the  Federal  Register 
on  October  23, 1985  (50  FR  42966),  the 
Postal  Service  announced  that  it  was 
proposing  to  begin  Express  Mail 
International  Service  to  Cyprus. 
Comments  were  invited  on  published 
rate  tables,  which  are  proposed 
amendments  to  the  International  Mail 
Manual  (incorporated  by  reference  in 
the  Code  of  Federal  Regulations,  39  CFR 
10.1),  and  which  are  to  become  effective 
on  the  date  service  begins. 

No  comments  were  received. 
Accordingly,  the  Postal  Service  states 
that  it  intends  to  begin  Express  Mail 


International  Service  with  Cyprus  on 
January  4. 1986  at  the  rates  indicated  in 
the  table  below. 

List  of  Subjects  in  39  CFR  Part  10 

Postal  Service.  Foreign  relations. 

PART 10-{AMENDED] 

The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407,  408. 

Cyprus.— Express  Mail  International 
Service 


Custofn  deaignad 

MfVioe" 

On  denwnd  service* 

Up  to  and 

Pound* 

Up  to  and  including 

including 

Rale 

Pound* 

Rata 

1 „.. 

2 

4 

S31.00 

35.80 

40.80 

45.70 

50.60 

55.50 

60.40 

65.30 

70.20 

75.10 

80.00 

84.90 

89.80 

94.70 

99.60 

104.50 

100.40 

114.30 

119.20 

124.10 

129.00 

133.90 

138.80 

143.70 

148.60 

153.50 

158.40 

163.30 

168.20 

173.10 

178.00 

182  90 

187  80 

192  70 

197.60 

202.50 

207.40 

212.30 

217.20 

22210 

227.00 

231.90 

236.80 

241.70 

1  1 

3 

4    

S23XI0 
27.90 
3780 
37  70 

5 

5 

4260 

6...- 

47.50 

«'"  "ZIZZZ  " 
10 

7 

e„ 

9 

10 

11  ,,., 

52.40 

57.30 

,     62.20 

6710 

11 . 

72.00 

12 

13 _.. 

12 

13 

76.90 
81.80 

14 . 

16 

14 

15 „ 

16 

86.70 

9650 

17 .._       .... 

18 

17 

18 

19 

20 , 

21 

22..            

23 

24. ...... 

26 „  ""  I.Z.. 

27.„       .      __      „ 

28 

29 

101.40 
106  30 

19 

20 

21 

22 „ 

23 , 

111.20 
116.10 
121.00 
125.90 
130.80 

24 

26 1.ZZZZI 

27...     _... 

28 

29 

135.70 
140.60 
145.50 
150.40 
1S6.30 
160.20 

30 

31 

30._ 

31 .._ 

166.10 
17000 

32 

33 

32 

35"1Z"ZII1'I! 

36 

37....         

38 

174.90 
17980 

34. „ 

35 

36 

37 

184.70 
189.60 
194.50 
199.40 

38 „ 

204.30 

39 

39 

40 

42 „. 

209.20 

41 

42 

214.10 
210.00 
223J90 

43 

44 

228J0 
233.70 

■  Rates  in  ttvs  tabie  are  applicat>la  to  eact\  piece  ol 
International  Custom  Designed  Express  Mail  shipped  under  a 
Service  Agreement  providing  for  tender  t>y  0^e  customer  at  a 
designated  Post  Office. 

'  Pickup  a  available  under  a  Service  Agreement  for  an 
added  charge  of  SS.60  for  each  pickup  stop,  regardless  of 
the  numt>ef  ol  pieces  picked  up  Domestic  arvJ  International 
Express  Mail  picked  up  together  under  Vne  same  Service 
Agreement  mcura  only  one  pickup  charge. 


A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 


10.3  and  will  be  transmitted  to 
subscribers  automatically. 
W.  Allen  Sanders. 

Associate  General  Counsel,  Office  of  General 
Law  and  Administration. 
[FR  Doc.  85-28845  Filed  12-3-85;  8:45  am] 
MLUNQ  CODE  7710-12-11 

39  CFR  Part  111 

Guidance  and  Procedures  on  Issuance 
Of  or  Refusal  to  Issue  Postage  Meter 
Licenses 

agency:  Postal  Service. 
ACTION:  Final  rule. 

summary:  The  Postal  Service  adds  to  its 
regulations  specific  guidance  to  a 
postmaster  in  the  issuance  of  or  refusal 
to  issue  a  postage  meter  license  and  to 
establish  procedures  for  a  customer  who 
wishes  to  appeal  a  decision  refusing  to 
issue  a  meter  license.  Procedures  similar 
to  those  adopted  here  already  apply  to 
the  situation  where  an  existing  postage 
meter  license  is  to  be  revoked.  For  the 
sake  of  consistency  and  fairness  it 
seems  reasonable  to  apply  basically  the 
same  procedures  when  a  customer 
appUes  for  a  postage  meter  license. 

effective  date:  January  4, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
F.  E.  Gardner  (202)  245-5756. 

SUPPLEMENTARY  INFORMATION:  On 

September  10. 1985,  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  (50  FR  36885)  proposed  changes 
to  144.21  of  the  Domestic  Mail  Manual  to 
carry  out  the  purposes  described  in  the 
Summary,  above.  Interested  persons 
were  invited  to  submit  comments 
concerning  the  proposed  changes  on  or 
before  October  10. 1985.  No  comments 
were  received. 

Accordingly,  the  Postal  Service 
hereby  adopts,  without  change,  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111-{  AMENDED] 

1.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401. 
404,  407,  408.  3001-3011,  3201-3219,  3403-^405, 
3601,  3621;  42  U.S.C.  1973CC-13, 197300-14. 

PART  144— POSTAGE  METERS  AND 
METER  STAMPS 

2.  In  144.2  revise  .21  to  read  as 
follows: 


BEST  COPY  AVAILABLE 
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144^    Meter  licenaa. 
^    ApplicahoD. 
Jli    Procedures. 

A  customer  may  oqtain  a  Uceiue  to 
use  a  postage  meter  by  submitting  Fonn 
3601-A.  Afpljcation  far  a  Postage  meter 
License  (or  a  form  suj  iplied  by  the 
manufacturer  contain  ng  the  same 
information  and  formiit).  to  the  post 
office  where  the  mete  ed  mail  will  be 
deposited.  No  fee  is  d  larged.  On 
approval,  the  postmaj  ter  wiH  issue  Ae 
license. 

.212    Refusing  to  Is  we  A  Meter 
License. 

A  postmaster  may  r  efuse  to  issue  a 
meter  kiccnse  under  « »y  of  the  foBowing 
circumstances; 

a.  The  customer  ha4  submitted  a 
falsiEed  applicatioa  f^r  a  license. 

b.  Within  five  yearsi  imaiediately 
preceding  wbinission  of  the  applicatian, 
the  r— >nf»er  violated  a  regulatian 
relaling  to  the  care  or  use  of  a  meter, 
resohmg  in  revocation  of  a  aoeter 
license. 

c  Tltere  is  sirfmtant  al  reason  io 
believe  that  the  meter  wiQ  be  used  in 
violation  of  the  regola  ions  governing 
the  use  of  postage  meters. 

.213    Notification  o(  Refusal  to  Issue. 

When  a  postmaster  refuses  to  issue  a 
meter  Iteefue  pusauan|  to  14C212,  die 
poatmaster  will  Dotifyjthe  customer  m 
writing,  stating  the  reason. 

.214    Appeal  Proce^iffes. 

To  appeal  the  refusal  to  issue  a  meter 
license,  a  customer  mi>st  file  a  written 
statement  of  objectioii  within  10  days 
after  notification.  The  lappeal  wiH  be 
sent  to  the  Office  of  IVlail  Classification. 
Washington,  DC  202tJ(  -538a  for 
resolution.  The  Office  of  Mail 
Classification  will  not  fy  the  cvstomer  of 
the  decision  through  tl  le  postmaster.  The 
postmaster  will  note  tie  date  of  the 
decision  on  the  appeal  on  the  Form 
3601-A.  Where  the  refusal  to  issue  a 
license  is  sustained  bjTthe  Office  of  Mail 
Classification,  a  copy  of  the  decision 
will  be  retained  for  a  wear. 

A  transmittal  letter  iiaking  these 
changes  in  the  pages  df  the  Domestic 
Mail  Manual  will  be  pk)lished  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  ^  published  in 
the  Fwderal  RegistBr  as  provided  in  39 
CFR  111.3. 
W.  Anen  Sanders, 

Associated  General  Com  sel  Office  of 
General  Law  and  Admini.  itration. 
[FR  Doc.  85-28776  Filed  1  '-3-85:  8:45  amj 
iNJJNQ  COOE  7710-12-M 


JMI 


ENVIRONMENTAL  PROTECTION 
AGCNCT 

40  CFR  PART  180 

[PP  1F2S37,  2F2743, 2F2762,  2F2764, 
3F2788»  3F2S18.  3F282I.  3F2S47,  aF2a4«. 
3F29f8, 3F2919, 3F2955/R804;  FRL-2934-3] 

Pesticide  Tolerancw  tor  Metaiaxyt 

AOENCv:  Environmental  Protection 
Agency  (EPAJ. 

action:  Final  rule. 

summary:  This  rule  estabUshes 
tolerance9  for  the  combined  residues  of 
the  fungicide  metalaxyl  and  its 
metabolites  in  or  on  certain  raw 
agricultiu-al  commodities.  This 
regulation,  to  establish  mavi'mnm 
pemissibie  levels  of  residues  of 
metalaxyl  in  or  on  ttte  commodities,  was 
requested  through  petitions  submitted 
by  Ciba-Geigy  Corp.  Elsewhere  in  this 
issue  of  the  Federal  Ra^star,  food  and 
feed  additive  regalatiom  for  metalaxyl 
are  also  being  established. 
EFFECTIVE  DATE:  Effective  on  December 
4,1985. 


:  Written  objections,  identified 
by  the  document  control  number  [HP 
1E2537,  ZF2743.  2F2762, 2F2764.  3F2786i 
3P2818,  3F2827,  3F2S47,  3F2B48,  ^^2918. 
3P2919,  3F2955/RatMl  may  be  submitted 
to  the: 

Hearing  Clerk  (A-IIOJ,  Environmental 
Protection  Agency.  Rm.  M-3708»  401 
M.  St.,  SW.,  Washmgfon.  D.C.  20460. 

FOR  FURTHER  INFORMATWK  CONTACT: 

By  mail:  Henry  M.  |acoby.  Product 
Manager  (PM)  21.  Registi^tion 
Division  (TS-767C),  Environmental 
ftotection  Agency,  401  M.  St.,  SW., 
Washington,  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  227,  CM#2 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202  (703- 
557-1900). 

SUPPL£MENTARV  INFORMATION: 

1.  EPA  issued  notices,  published  in  the 
Federal  Register,  which  announced  that 
Ciba-Geigy  Corp..  Agricultural  Division, 
P.O.  Box  11422,  Greensboro,  NC  27409, 
had  submitted  pesticide  petitions  (PP)  to 
EPA  requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  pn^iose 
the  establishment  of  tolerances  for  the 
fungicide  metalaxyl  [^-{2,5- 
dimethylphenyl)-W-{metiioxy  acetyl) 
alanine  methyl  ester)  and  its  metabiolites 
containing  the  2.6-dimethyl  aniline 
moiety  and  the  A/-{2-hydroxymethyl-»- 
methyl)  moiety,  expressed  as  metalaxyl. 

The  p^itions,  the  Federal  Register 
(FR)  citations,  the  commoditiea 
included,  and  the  tolerance  limitations 
follow: 


a.  PF  2F253T.  46  FR  4875S;  October  2. 
1981.  Green  hops  at  0.2  part  per  millioa 
(ppm).  Amended  in  47  FR  30640;  July  14, 
1982  by  increasing  the  proposed 
tolerance  for  green  bops  from  0,2  ppm  to 
0.5  i^m. 

b.  PP2F2743.  47  FR  41854;  September 
22, 1982.  Piheappies  and  pineaM>le 
fodder  at  Q.1  ppm.  Amended  in.  47  FR 
57128;  December  22. 19812  by  adding 
pineapple  forage  at  Oil  ppm. 

a  PPZF276Z.  47  FR  53117;  November 
24, 1982.  Broccofi.  cabbage,  and 
cauliflower  at  1.0  ppm;  head  lettuce  at 
5.0  ppm,  and  spinach  at  WSi  ppm.  The 
tolerance  request  fbr  broccoli,  cabbage 
and  cauliflower  at  1.0  ppm  was 
superceded  and  reproposed  in  FP  ^^55 
(item  1.1). 

d.Pi»2f27S4.  47  FR  53117;  November 
24, 1982.  Soybean  ^-ain  al  0.5  ppm: 
soybean  forage  and  fodder  at  7.0  ppei; 
wheat  ^ain  at  0.2  ppm;  wheat  forage 
and  straw  al  2J)  'pgm.  Amended  in  46  FR 
31062;  July  8, 1983  by  deleting  soybean 
grain,  soybean  fodder,  and  soybean 
forage,  and  adding  wbe»t  fodder  at  2.0 
ppm. 

e.  PP  3F2786.  47  FR  W127^  December 
22, 1982.  Citiiis  finit  at  1.0  ppm. 

f.  PP3F2818.  48  FR  11155;  March  16, 
1983.  Soybean  fodder  and  soybean 
foragp^  at  7j0  ppm.  and  soybean  grain  at 
0.5  ppm.  Ciba-Geigy  subsequently 
amended  PP  3F2818  by  redesignating 
soybean  fodder  as  soybean  hay  and 
increasing  the  proposed  tokrancc*  for 
soybean  hay  and  soybean  fodder  to  &0 
ppm  and  soybean  grain  to  1.0  ppm. 

g.  PP3F2827.  48  FR  11156,  March  16, 
1983.  Brassica  (cole)  leafy  vegetables, 
ftiiiting  vegetables  (cucurbits;),  fruiting 
vegetables  (except  cucurbits),  leafy 
vegetables  (except  brassica),  leaves  of 
root  and  tuber  vegetables,  root  and 
tuber  vegetables,  and  sunflowers  all  at 
0.1  ppm.  Amended  in  48  FR  310tt2;  )uly  6, 
1982  by  changing  the  identity  o<  fruiting 
vegetables  (cucurbits)  to  cucurbit 
vegetables  anrf  increasing  the  proposed 
tolerance  from  ai  ppm  to  lilppm. 
Further  amended  in  48  FR  44267; 
September  28, 1983  by  (1)  deleting  the 
proposed  tolerances  on  &uiting 
vegetables  (cucurbits),  leaves  and  roots 
of  tuber  vegetables,  and  root  and  tuber 
vegetables;  and  [2]  adding  the  fiuiting 
vegetables  group  (except  cucurbits  and 
tomatoes),  beets,  beet  tops,  and 
sunflower  forage  at  0.1  ppm. 

h-  PP  3F2&i7, 48  FR  16968;  April  20, 
1983.  Apples  at  02  ppm. 

i.  PP  3F3&ta.  48  FR  16080;  April  20, 
1983.  Raspberries  at  &5  ppm. 

j.  PP3F2Sia.  48  FS4&a2;  September 
7, 1983.  Legume  vegetable  fodder  at  3.0 
ppm,  legume  vegetable  forage  at  5.0 
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ppm,  and  legume  vegetable  seeds  at  0.2 
ppm. 

k.  PP3F2919.  48  FR  40432;  September 
7, 1963.  Pemul  fodder  at  200  ppm; 
peanut  nuts  at  0:2  ppm,  peanut  shells- at 
2.0  ppm. 

1.  PP3F2955.  48  FR  44904;  September 
30, 1983;  Broocoti,  cabbage,  and 
cauliflower  at  2.0  ppm. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

2.  The  data  submitted  in  thess- 
petitions  and  other  relevant  material 
have  been  evaluated.  The  scientific  data 
considered  in  support  «f  these 
tolerances  include: 

a.  A  3-month  dietary  study  in  rata 
with  a  no-observed-effect  level  (NOEL) 
at  12.5  mg/kg  body  weig^/day  (250 
ppm). 

b.  A  teratology  study  inrats  with  a- 
NOEL  of  400  mg/kg  body  weight 
(highest  dose  tested).  Metalaxyl  was  not 
teratogenic,  evenin  thepresenceof 
maternal  toxicity. 

c.  A  teratology  study  in  rabbits  with  a- 
NOEL  of  30B  mg/kg  body  weight 
(highest  dose  tested).  Metalaxyl  was  not 
teratogenic,  even  in  thepresence  of 
matemai  toxicity. 

d.  A  Salmonella  mutagenicity  study 
that  was  negative  focTevetse  nratations 
with  and  without  mammalian 
microsome  activation. 

e.  A  mouse  dominant  lethal  study  that 
was  negative  for  mutagenicity. 

f.  A  degeneration  rat  reproduction 
study  with  a^NOEL  of  62.5  mg/kg  body 
weight/day  (1,250  ppm). 

g.  A  6-month  dogfeeding^tudy  with  a 
NOEL  of  6.3  mg/kg  body  weight  (250 
ppm). 

h.  A  2-year  rat  chronic  feeding/ 
oncogenic  study  with  no  compound' 
related  oncogenic  effects  under  the 
conditionsof  the  study  at  dietary  levels 
up  to  1,250  ppm.  The  NOEL  is  12^  mg/kg 
body  weight/day  (250  ppm)  based  upon 
slight  increases  in  liver  weight  to  body 
weight  ratios?  at  1,250  ppm. 

i.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  oncogenic 
effects  under  the  conditions  of  the^study 
at  dietary  levels  up  to  1,250  ppm. 

Because  of  concerns  raised  over  some 
equivocal  increases  in  tumor  incidences 
in  the  male  mouse  liver  and  the  male  rat 
adrenal  medulla,  and  the  female  rat 
thyroids,  the  two  chronic  feeding  studies 
were  submitted  to  Environmental 
Pathology  Laboratories  (EPL)  for  an 
independent  reading.of  the  microscopic 
slides.  The  new  pathological  evaluation 
by  EPL  and  the  original  reports  of  the  rat 
and  mouse  oncogenicity  studies  were 
then  both  submitted  for  review^  to  EPA'a 
Carcinogei  Assessment  Group  (CAG).  A 
final  review  of  the  oncogenicity  studies 
and  related  material  was  performed  by 


the  peer  review  committerof  the 
Toxicology  Branch  of  the  Office  of 
Pesticide  Program  (OPP). 

The  four  major  issues  evaluated  by 
CAG  and  the  peer  reviiew  group 
included:  (1)  Parafollicular  cell 
adenomas  in  the  thyroid  of  female  rats, 
(2)  adrenal  mednllary  tumors 
(pheochromocytomas)  in  male  rats,  (3) 
livertumors  in  male  mice,  and  (^ 
whether  the  highest  dose  tested  (1,250 
ppm)  in  the' rat  and  mouse  oncognicity 
studies  represented  a  maximum 
tolerated  dose  (MTD). 

Regarding  the  thyroid  tumors  in 
female  rats,  the  peer  review  ^trap 
conduded  that  the  increased  incidences 
of  thyroid  tumors  in  females  of  treated 
gronps  were  not  compound-related.  This 
conclusion  was  based  on  the  following: 
(1)  There  was  no  progression  of  benign 
timiors  (adenomas)  to  malignancy 
(carcinomas;  (2)  there  was  no  increase 
in  hyperplastic  changes,  (3)  there  was  no 
dose^response  relationshipt  and  (4)  die 
two  re-evaluations  of  the  microscopic 
slides  by  the  pathologists  at  EPL  and  the 
Toxicology  Branch  in  OPP  further 
mitigated  any  apparent  effect  observed 
in  the  original  report 

The  issue  concerning  a  possible 
treatment-reiated  increase  of  adrenal, 
medullary  glaad  tiunors.  namely 
pheochromocytomast  in  the  male  rat 
was  also  reassessed  by  both  CAG' and 
the  peer  review  committee.  Both- 
concluded  thatthe  data,  especially  in 
view  of  the  re-evaluatlon  of  the 
microscopic  slides  performed  by  EPL, 
didinot  support  a  compound-related^ 
increase  of  adrenal  medullary  tumors; 
the  incidences  of  pheochromocytomas 
more  accurately  represented 
spontaneous  variations  of  a  common 
occurring  tumor  in  the  aged  rat. 

The  analysis  of  the  significanceof  the 
equivocal  increase  in  the  incidence  of 
liver  tumors  in  male  mice  was  very 
similar  to  that  performed  for  therat 
thyroid  and  adrenal  gland  timiors.  The 
original  pathological  reading  of  the 
tissue  slides  reported  an  elevated 
incidence  of  tumors  in  some  treatment 
groups;  however,  these  increases  were 
not  evident  after  a  re-evaluation  ofthe 
microscopic  slides  was  performed  by  an 
independent  pathologist  at  the  EPL  and 
by  the  readings  of  a  CAG  pathologist. 
The  peer  revievr committee  concurred 
that  the  re-evaluation  of  the  slides  is 
reliable  and  does  not  show  any 
compound-related  increase  in  the 
incidence  of  liver  tumors  in  the  mouse. 

The  issue  of  whether  a  maximum 
tolerated  dose  (MTD)  of  metalaxyl  was 
used  in  the  rat  and  mouse  2-year  feeding 
studies  was  consideced-by CAGand  the 
OPP  peer  review  committee.  Although 
increased  liver  weights  and  vacuolatton 


of  hepatocytes  in  the  rat  study  and  fatty 
infiltration  of  the  liver  in  the  mouse 
study  indicated  treatment-related 
effectSi  these  weight  and  histologic 
changes  in  the  liver  suggest  that  a 
pharmacologic  rather  than  a  toxic 
response  was  observed  at  the  highest 
dose  tested  (1,250  ppm).  The 
pharmacologic  response  most  often 
associated  with  these  t3rpe8  of  histologic 
and  weight  changes  in  the  Uveris  the 
induction  of  the  microsomal  drug- 
metabolizing  enzymes  of  the  liver  A 
compound's  self  induction  of  these 
hepatic  enzymes,  which  in  turn  leads  to 
an  acceleration  of  its  own  rate  of 
metabolism,  is  the  body's  compensatory 
mechanism  for  handling-excess 
exposure  to  a  foreign  chemical  and  may 
not  in  itself  represent  a  minimal  toxic 
effect. 

Nevertheless,  die  Agency  believes 
thatthe  data  from  the  rat  and  mouse 
long-term  studies  are  sufficient  to 
support  the  conclusion  that  metalaxyl 
does  not  show  an  oncogenic  potential  in 
laboratory  animals  even  thou^  the 
MTD  may  not  have  beMi  tested  and  that 
further  testing  is  not  warranted.  This 
conclusion  is  supported  by  the 
followingr  (1)  The  doses  tested  in  both 
the  rat  and  mouse  long  term  studies 
were  high  enough  to  produce  compound- 
related  changes  in  liver  weight  and/or 
histology,  probably  representing  a 
pharmacologic  response,  (2)  metalaxyl  is 
not  structurally  related  to  loiown 
oncogens,  (3)  available  mutagenic 
evidence  indicates  no  potential 
genotoxic  activity  which  correlates  with 
the  negative  oncogenic  potential' 
demonstrated  in  long  term  testing,  (4) 
underthe  conditions  of  the  rat  and 
mouse  tests  no  indication  of  compound 
induced  oncogenic  effects  were  noted  at 
any  of  the  treatment  doses,  sexes,  or 
species. 

The  acceptable  daily  intake  (AOI). 
based  on  the  6-month  dog  feeding  study 
(NOEL  of  6.3  mg/kg  body  weight/day) 
and  a  100-fold  safety  factor,  is 
calculated  to  be  0.063  mg/kg/day.  The 
maximum  permitted  intake  (MPI)  for  a 
60-kg  human  is  calculated  to  be  3.8  mg/ 
day.  These  tolerances  and  the 
established  tolerances  result  in  a 
theoretical  maximum  residue 
contribution  (TMRC)  of  0.378  mg/day 
(1.5  kg  diet)  for  a  60-kg  human  and 
utilize  9.9  percent  of  the  ADL 

The  nature  of  the  residue  is 
adequately  understood  and  the 
adequate  analytical  methods  are 
available  for  enforcement  purposes  as 
follows;  gas  chromatography  with  alkali 
flame  ionization  detector  (PP's  1F2537, 
2F274y,  2F2762,  2F2764,  3P2786.  3F2818, 
3F2847,  3F2848,  3F29iej;  radioactive 
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counting  and  gas  c|iromatography  (PP 
3F2827):  and  capillary  gas 
chromatography  ua  ing  a  nitrogen/ 
phosphorus  detectcr  (NPD)  operating  in 
the  nitrogen-specifi  c  mode  (PP's  3F2919. 
3F2955). 

The  pesticide  is  ( onsidered  useful  for 
the  purposes  for  wl  ich  the  tolerances 
are  sought.  Based  o  n  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  would  pfotect  the  public 
health.  Therefore,  t  le  tolerances  are 
established  as  set  f  )rth  below. 

Any  person  adve  •sely  affected  by  this 
regulation  may,  wit  lin  30  days  after 
publication  of  this  i  iile  in  the  Federal 
Register,  file  writtei  i  objections  with  the 
Hearing  Clerk,  at  th  e  address  given 
above.  Such  objections  should  specify 
the  provisions  of  th  >  regulation  deemed 
objectionable  and  t  le  grounds  for  the 
objections.  If  a  heai  ing  is  requested,  the 
objections  must  sta  e  the  issues  for  the 
hearing  and  the  gro(inds  for  the 
objections.  A  heariiig  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought.  I 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  jj.S.C.  601-612),  the 
Administrator  has  aetermined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exempl|ions  from  tolerance 


requirements  do  nol 
economic  impact  on 


number  of  small  enl  ties.  A  certification 
statement  to  this  efl  set  was  published  in 
the  Federal  Registei  of  May  4, 1981  (46 
FR  24950). 

The  Office  of  Mai  agement  and  Budget 
has  exempted  this  r  ile  from  the 
requirement  of  sectipn  3  of  Executive 
Order  12291 
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CFR  Part  180 

practice  and 

commodities, 

1985. 


List  of  Subjects  u 

Administrative 
procedures,  Agricullural 
Pesticides  and  pests . 

Dated:  November  22 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 

PART  180-IAMENI  >ED) 

Therefore,  40  CFRJPart  180  is 
amended  as  follows 

1.  The  authority  citation 
continues  to  read  as 

Authority:  21  U.S.C 


2.  Section  180.408 
follows: 

a.  By  designating 
paragraph  (a),  revising 
commodities  under 
adding  paragraph  (b 


have  a  significant 
a  substantial 


for  Part  180 
follows: 
>46. 


s  amended  as 


he  existing  text  as 

the  hst  of 
1  aragraph  (a)  and 
to  read  as  follows: 


§180.408 
residues. 


Metalaxyt:  tolerances  for 


(a)  *  *  * 


ConvnodHiM 


Apples 

Avocados.. 


Best,  lops.. 


Brasaaca     (cote)     leaty     vegetables     group 
[except  broccoli,  cabbage,  and  cauliflower] . 

Broccot 

f^WfapB _ _ 

Cattle,  fat 

Cattle,  kidney 

Cattle,  meat 


Cattle,  mbyp  (excspl  kidney  «id  Kvar).. 

Cauliflower 

Citrus  liuit 

Cottonseed 


Cucurbit  vegetables  group „ 

Eggs. 

Fruiting  vegetables  (except  cucurbits)  group 

(except  tomatoes] 

Goats,  fat „ „. 

(3oats.  kidney 

Goats,  liver 


Goats,  meat _ 

Goats,  mbyp  (except  kidney  wid  Iver).. 

Gram,  crops 

Grasses,  forage 

Hogs,  fat 

Hogs,  kidney 

Hogs,  liver 

Hogs,  meet 


Hogs,  mbyp  (except  kidney  and  liver). 
Hops,  green.. 

Horses,  fat „ 

Horses,  kidney. 

Horses.  Wer 

Horses,  meat 


Horses,  mbyp  (except  kidney  and  liver).„ 

Leafy  vegetables  (except  brassica)  group 

Legume  vegetable  lotaga 

Legume  vegetable  group  (dry  or  succulent).. 
Lettuce,  fiead 


Onions,  dry  bub... 

Onions,  green 

Peanut,  hay 

Peanut  vmes 

Peanut,  Nuts 

Peanut,  shells 

Pineapples 

Pineapple  fodder.. 
Pineapple  forage.. 
PouRiy.  iat. 


Poultry,  kidney.. 

Poultry.  Rver 

Poufty.  meat.. 


Poullty.  mbyp  (except  kidney  and  liver) . 

Potatoes 

Raspberries. _ „ 

Sheep,  fat 

Sheep,  kklnoy 

Sheep,  liver „„ 

Sheep,  meat „ 

Sheep,  mbyp _ 

Soytwan.  grain . „ 

Spinach _ 

Sunflowers 

Sunflower,  foriga „... 

Tomatoes 


0.2 
4.0 
0.1 
0.1 

0.1 

2.0 

2.0 

0.4 

0.4 

0.05 

0.05 

2.0 

1.0 

0.1 

1.0 

0.05 

0.1 
0.4 
0.4 
0.4 
0.05 
0.05 
0.1 
0.1 
0.4 
0.4 
0.4 
0.05 
005 
0.5 
0.4 
0.4 
0.4 
0.05 
0.05 
0.1 
8.0 
0.2 
5.0 
0.02 
3.0 
10.0 
20.0 
20.0 

0.2 

2.0 

0.1 

0.1 

0.1 

0.4 

0.4 

0.4 

0.05 

0.05 

0.5 

0.5 

0.4 

0.4 

0.4 

0.05 

0.05 

1.0 
10.0 

0.1 

0.1 

1.0 


(b)  Indirect  or  inadvertent  tolerances. 
Tolerances  are  established  for  indirect 
or  inadvertent  residues  of  metalaxyl  in 
or  on  the  raw  agricultural  commodities 
when  present  therein  as  a  result  of  the 
application  of  metalaxyl  to  growing 
crops  listed  in  paragraph  (a)  of  this 
section  and  other  non-food  crops  to  read 
as  follows: 


Commodities 

Pan  per 

million 

Wheat  (odder _ 

2.0 

2X) 

Wheat  grain  „ 

07 

Wheat  straw _. 

2.0 

(FlC^Doc.  85-2fl82.'>  Filed  12-3-85; 

8:45  am] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Servte* 

42  CFR  Part  52a 

NIH  Center  Grants 

agency:  Public  Health  Service,  HHS. 
action:  Final  rule. 

summary:  These  final  regulations 
govern  the  provision  of  financial 
assistance  to  National  Research  and 
Demonstration  Centers  for  Heart,  Blood 
Vessel,  Lung  and  Blood  Disease  and 
Blood  Resources,  Multipurpose  Arthritis 
Centers  and  Diabetes  Research  and 
Training  Centers. 

EFFECTIVE  DATE:  December  4, 1985. 
ADDRESS:  Send  comments  to:  Dr. 
William  F.  Raub,  Deputy  Director  for 
Extramural  Research  and  Training, 
Office  of  the  Director,  National 
Institutes  of  Health,  Shannon  Building, 
Room  107,  Bethesda,  MD  20892. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  F.  Raub,  301-496-1096. 
SUPPLEMENTARY  INFORMATION:  . 

In  1976,  the  National  Heart,  Lung,  and 
Blood  Institute  (NHLBI)  published 
regulations,  codified  at  42  CFR  Part  52a, 
covering  grants  authorized  under  section 
415(b)  of  the  Public  Health  Service  Act 
to  support  the  operation  of  research  and 
demonstration  centers  relating  to  blood 
resources  and  heart,  blood  vessel,  lung, 
and  blood  diseases.  Subsequently,  the 
Public  Health  Service  Act  was  amended 
on  two  occasions  (Public  Laws  93-354 
and  93-640)  to  give  the  National 
Institute  of  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases 
(NIADDK)  similar  authorities  relating  to 
diabetes  (section  435)  and  arthritis 
(section  439). 

Since  the  basic  policies  governing  the 
award  of  financial  assistance  under 
these  authorities  are  substantially 
similar,  NIH  is  revising  the  current 
regulatiorts  to  encompass  the  centers 
programs  administered  by  the  NIADDK 
as  well  as  those  administered  by  NHLBI. 
As  stated  in  §  52a.l,  these  regulations 
do  not  include  grants  for  construction, 
research  projects  or  for  general  research 
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support!  Altfaougfatcertain'tsrpBS-of* 
reseacdi  proieet^antB  have  heen 
commonly  refetredtaoE  undetstooda* 
"centers  grants,"  those  grants  differ 
from  the  suiyiortpoograns;  authorized 
by  sections  415(b),  435  and  439  of  the- 
Public  Health  Service  Act  and  are 
govamedby  tbe'resanvhproieetgrfflit 
regulations  at  42  CER  Part  52. 

TheTegulations.do  not  repeat 
provisions  of  the  authorizingJegislation 
and  thus  must  be  read  in  conjunction 
with  sections  41S(b).  435.  or  489'of  the 
Public  Health  Service  Act  as 
appropriate  for  the  particular  center 
program.. 

The  proposed  rulemaking  was 
published  on  pages  49115-49117  o£  the 
Federai-Registei  on  December  18;  1984; 
and  the  public  was  giveii  60  daysto 
comment.  No  public«innneBt8!were 
received  and  these  Hnal  regulations  are, 
except  for  minor  editorial  changes^  the 
same  as  the  proposed  regulations. 

Information-GollaetioB  Reqidmnentk 

Information  collection  requirements' 
contained  in  this  regulation  (|:52a.4)' 
have  been  approvediby  the  Qfficffof 
Management  and  Budget  (0MB)  under 
provisions  of  the  Paperwork  Reduction 
Actof  1980 (44  If.S.e.  ChapterSS)  and 
have  beenassigned  C5Nffl"G6ntrol- 
Number  0925r«259/  This  approval  has 
been  granted  through  December  31, 1987. 

RegHlatmy  bapact'aod'Regiilatoiy^ 
FlexibMity.  AnalyM* 

This  rule  codifies -tbe^xisting  policies 
and  prooednies  governing  the  award 
and  adnunistration.' of  discretionary 
grants  to  eligible  oi;ganiEations  to. 
support  certain  health  research  centmv. 
Vyhile  these  centers  will  benefit  those 
segments  of  the  public  afflicted  by  the 
health  pjroblems  addressed  by  the 
centers,-and  physicians  and  oyier  health 
professionals  wiio-receive  traimog^in 
those  health  areasi  the  oenteva  will  not 
have  a  significant  economic  or  policy 
impact  on  a  broad  cross  section  of  the 
public,  and  the  Secretary  has  therefore 
determined  that  the  regulations-are  not  a 
"major-Tule"  under  Executive  Order  No. 
12291. 

Further,  these  regulations  only  affect 
those  few  organizations  interested  in 
obtainingiinanciai  assistance  to  carry, 
out  a  oentei^s  authorized  iprogtama, 
subject  to.thft  normal  aocountability. 
requiramraits  for  grant  bmd»i  No.entity 
is  obligated  to  apply  foe  grant  support; 
The  jagulations  will  not  hawe^a. 
sigmficant.eeonomic  impacton  a. 
substantial  number  of  small-entities,  and- 
therefore  do  not  require  a  regulatory 
flexibility  analysis  under  the  R^golatory, 
Flexibility  Act  of  1980  (S^UiSiG:  CKapter 
6). 


Catalog  of  Fedend'Obmestic-ABsistanoB 

The  Calalog  of  Federal  Domestic 
Assistance  numbered  programs  affected 
by  this  final  rule  are: 

13.837  Heart  and.Vasculm  Disease 
Research; 

13.838  LungOiseaseReseacch;: 

13.839  Blood  Diseases  and  Resources 
Research; 

13.846    Arthnti8i  Bone,  andSkin 

Disease  Research;  and. 
13.847'  Diabetes.  Ehdocrinolo^,  and. 

Metabolism  Research. 

List  of  SidqectKiiD^CHtBut JS2K 

Arthritis  research;  Blood  diseases. 
Diabetes  research;  Grantprogram^— 
Health,  Health- diseases,  Hesdlh 
professions;  Heart  diseases,  Limg. 
diseases.  Medical  researclr. 

Dated;  October.  laiSSS. 
lames  F.  Diakaan^ 
Acting  Assistant  Secretary  forHeaitir. 

Approve*  Ndvember  8, 1985. 
Margaret  M.  Heckler. 
Secretary. 

Part  52a  in  Subchapter  D.  of  Title  42  of 
the  Code  of  Federal. Regulations  is- 
revised,  to  read  as  follows:: 

PART  52a— NIH  CENTER  GRANTSr 

Sec. 

52a.l    To  whioh  pro^ma  do  these   ' 

regnlatloireapply? 
52a.Z.  Definittons. 
52a.3    Who  ineligible  to  applyf 
52a.4-   What  infonnationjnuat  eaohi 

application  contain? 
52a.5    How  will  NIU  evaluate  applications? 
52a.6    Information  about  grant  awards. 
S2a.7    For  whatpurposes  may  a  grantee 

spend  grant  funds? 
52a/8    Other  HHS  Tegulations  that  apply. 
52aa    Additional  oonditioin< 

Authority:  Sec.  215, 58«tat  8Sa  a» 
amended,  6J  Slat;  835^(42  U.SXI.  218):  Sec. 
415(b],  8»Stat  eS3,  as  amended.  SaStat.  347, 
90  Stat.  403. 91  Stat.  387.  92  Stat  3421. 3482 
(42  U.S.C.2a7d(bj);  See.  43S,  SSStat.  376,  as 
amended.  90  Stat.  Z76,aOStaC2aSO,  94-Stat 
3185,  3186  (42  U.S.C.  2800-2);  Sec.  43a  88  Stat 
2222,  as  amended.  90  Stat:  414. 90  Stat.  2646, 
92  Stat.  3436,  94  Stat.  3189-(42  U.S.C.  298C-6). 


§52a.1    Tot 
regulation*  apply? 

(a)  These-regulations  apply  tvgrants 
by  the  NationallnBtitiites  of  Health  and 
its  bureauBi  institute8,.and:divisiom^to 
supply  thffestrtiiMnnent  expansion, 
and  o|»nition  of  research  and- 
demonstration  caiters.-Specifically, 
theseregulations  apply  to>Natlonal 
Research  and  DemonattatlunCtatewfor 
Heart  Blood  Vessel,  Lung  .and  Blood. 
Diseasesand  BIbod  Rfesouicea.  sa 
authorized  by  section415(b).of  the  Act,. 
DiabeterResearchand  Training- 
Centers,  as  authorized^by  section  43?  of 


the  Act  and  Mtiltipurpose  Arthritis 
Centers,  as  authorized  by  section  439  of 
the  Act  The  regulations  do  not  apply  to: 
(Ij  ^Grants  far  oonstructidn; 

(2)  Grants  covered  by  42  CFR  Part  52 
(grants  for  research  projects);  or 

(3)  Grants  for  general.research 
support  imder  section  301(a)(3)  of  the 
Act  (42  U.S.C;  241(a)(3)). 

(bj  These  regulations  also  apply  to 
cooperative  agrBementamade-tO'Support 
the  centers  specified  in  para^^fa  (a)  of 
this  section.  Whema  reference  is  made 
in  this  part  to  "grants,"  the  reference 
shall  include  "cooperative  agreements."  ' 

§S2e..  Defhtnions. 

As  usedin  this  part 

"Act"  means  the  Pnhlic  Health- 
Service  Act,  as  amended-(^U.S>C  20r 
et  seq.]. 

"Carter"  means: 

(a)  For  purposes  of  the -grants 
authorized  by  subsection  (b)  of  section 
415  of  the  Act  a  facihty  whioh'provides, 
or  a  combination  of  faoillttes  wtdcfa 
together  provide,  a  researdi,  training, 
and  demonstration  pro^tim  as 
prescribed  by  that  subsection  and;  if  the- 
grant  is  to  a  centerdeveloped  under 
subsection  (a)  of  section 415,  the 
additional  programs  prescribed  by  that 
subsection. 

(b)'For  purposes  of  the  grants 
authorized  by  section  4^  of  the  Act  a 
facility  which  provides,  or  a 
combination-of  fadKties-vWiidi  together 
provide,  the  research,  training,  and 
information  programs  prescribed  by  that 
section. 

(c)  For-purposes  of  the  grants 
authorized  by  section  439  of  the  Act  a 
facility  which  provides,  or  a 
combination  offtdlities. which  together 
provide,  a  program  for  basic  and  clinical 
research,  training,  information  and 
continuing  education  for  professionals; 
and  the  disseminatibn  of  information  to 
the  public,  as  prescribed  by  that  section. 

"NIH"  meanath»National  Institutes- 
of  Health  and  its  bureaus,  institutes,  andt 
divisions. 

"Nonprofit"  as  applied-toany  agency^ 
or  institiition  means^ui  agency  or 
institution. which,  is  a  coiporation  or  an  ~ 
association  no^iartiof  the  net  earnings 
of  which  inures  or.  may  lawfully  inure  to 
the  benefit.of  any.  private  shareholder  or- 
individual. 

§  5&:9'  WTio  leeNQlMe  lu  amilyT.' 

(a)  To  be  eligible  for  a  grant  imder  this 
part  an  applicant  must  be: 

(l)..An  agency,. institution,  4}fi 
consortiiun  of  agencies  or  institutions; 
and 

(2)'Locatedin.a£late.  theiDistrict  of 
Columbia,  Piierto  Rico,  the  Virgin 
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Islands,  the  Canal  Zone,  Guam, 
American  Samoa,  or  the  Trust  Territory 
of  the  Pacific  Islar  ds. 

(b)  An  applicant  for  a  grant  to  support 
a  research  and  deBionstration  center  for 
heart,  blood  vessel,  lung,  blood  diseases 
and  blood  resources  must  also  be  a 
public  or  nonprofij  private  agency, 
institution  or  consortium  of  such 
agencies  or  institiuions. 

§  52a.4    What  inforfiation  must  each 
application  containl 

Each  applicatiodi  for  a  grant  under  this 
part  must  include  i  letailed  information 
as  to  the  following 

(a)  The  personal  1,  facihties,  and  other 
resources  available  to  the  applicant  with 
which  to  initiate  atid  maintain  the 
proposed  center  pi  ogram; 

(b)  Any  researcl ,  training, 
demonstration,  or  nformation 
dissemination  activities  in  which  the 
applicant  is  currently  engaged;  the 
sources  of  funding  for  these  activities: 
and  the  relevance  )f  these  activities  to 
the  proposed  cente  r  program; 

(c)  Proposed  res(  arch,  training, 
demonstration,  an(  information 
dissemination  acti'  ities; 

(d)  The  proposec  organizational 
structure  of  the  cer  ter  and  the 
relationship  of  the  jroposed  center  to 
the  applicant  orgar  ization(s); 

(e)  The  names  ai  d  qualifications  of 
the  center  director  and  key  staff 
members  who  will  ae  responsible  for 
conducting  the  pro  )osed  activities; 

(f)  Proposed  met  lods  for  monitoring 
and  evaluating  ind  vidual  activities  and 
the  overall  center  j  rogram; 

(g)  Proposed  met  lods  for  coordinating 
the  center's  activiti  es,  where 
appropriate,  with  s  milar  efforts  by  other 
public  and  private  )rganizations; 

(h)  The  availabil  ty  of  any  community 
resources  necessar  f  to  carry  out 
proposed  activities 

(i)  Efforts  to  be  n  ade  to  generate  and 
collect  income  fron  sources  other  than 
NIH  to  be  used  to  f  irther  the  purposes 
of  the  center  progrj  m  (NIH  encourages 
these  efforts).  Incoi  le  may  include  but  is 
not  limited  to  that  \  enerated  from  the 
sale  or  rental  of  pn  ducts  or  services 
produced  by  grant-  lupported  activities, 
such  as  laboratory  :ests,  computer  time, 
and  payments  rece  ved  from  patients  or 
third  parties,  where  appropriate. 
(Disposition  or  grai  t-related  income  is 
governed  by  45  CFI ;  74.40-74.47); 

(j)  The  proposed  judget  for  the  center 
and  a  justification  |or  the  amount  of 
grant  funds  requested:  and 

(k)  Any  other  inf(  irmation  that  the 
Director  of  the  awa  rding  institute  may 
request. 

(Approved  by  the  Off  ce  of  Management  and 
Budget — Control  Num  ler  0825-0259] 


§52a.5    How  will  NIH  evaluate 
applications? 

(a)  NIH  considers  the  following  in 
evaluating  applications: 

(1)  The  scientific  and  technical  merit 
of  the  proposed  program; 

(2)  The  qualifications  and  experience 
of  the  center  director  and  other  key 
personnel; 

(3)  The  statutory  and  program 
purposes  to  be  accomplished; 

(4)  The  extent  to  which  the  various 
components  of  the  proposed  program 
would  be  coordinated  into  one 
multidisciplinary  effort  within  the 
center; 

(5)  The  extent  to  which  the  center's 
activities  would  be  coordinated  with 
similar  efforts  by  other  organizations; 

(6)  The  administrative  and  managerial 
capability  of  the  applicant; 

(7)  The  reasonableness  of  the 
proposed  budget  in  relation  to  the 
proposed  program;  and 

(8)  Other  factors  which  the  awarding 
bureau,  institute,  or  division  considers 
appropriate  in  light  of  its  particular 
statutory  mission. 

(b)  Where  required  by  statute  or  NIH 
policy,  applications  are  reviewed  by 
appropriate  national  advisory  councils 
or  boards  before  awards  are  made. 

§  52a.6    Information  about  grant  awards. 

(a)  The  notice  of  grant  award  specifies 
how  long  NIH  intends  to  support  the 
project  without  requiring  the  project  to 
recompete  for  funds.  This  period,  called 
the  project  period,  will  usually  be  for  1-5 
years. 

(b)  Generally,  the  grant  will  initially 
be  for  one  year  and  subsequent 
continuation  awards  will  also  be  for  one 
year  at  a  time.  A  grantee  must  submit  a 
separate  application  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  level  of  such 
awards  will  be  made  after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices,  and  the 
avaiiabihty  of  funds.  In  all  cases, 
continuation  awards  require  a 
determination  by  the  NIH  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

§  52a.7    For  what  purposes  may  a  grantee 
spend  grant  funds? 

A  grantee  shall  only  spend  funds  it 
receives  under  this  part  according  to  the 


approved  application  and  budget,  the 
authorizing  legislation,  the  terms  and 
conditions  of  the  award,  the  applicable 
cost  principles  prescribed  in  Subpart  Q 
of  45  CFR  Part  74,  and  the  regulations  of 
this  part. 

§  52a.8    Other  HHS  regulations  that  apply. 

Several  other  regulations  apply  to 
grants  under  this  part.  These  include, 
but  are  not  limited  to: 

42  CFR  Part  50,  Subpart  D— Public 
Health  Service  grant  appeals 
procedure 

45  CFR  Part  16— Procedures  of  the  ' 
Departmental  Grant  Appeals  Board 

45  CFR  Part  46— Protection  of  human 
subjects 

45  CFR  Part  74— Administration  of 
grants 

45  CFR  Part  75— Informal  grant  appeals 
procedures 

45  CFR  Part  76— Debarment  and 
suspension  from  eligibility  for 
financial  assistance 

45  CFR  Part  80 — Nondiscrimination 
under  programs  receiving  Federal 
assistance  through  the  Department  of 
Health  and  Human  Services — 
effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

45  CFR  Part  81 — Practice  and  procedure 
for  hearings  under  Part  80  of  this  title 

45  CFR  Part  84 — Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  86 — Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on 
the  basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance 

49  FR  46266  or  successor— NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules 

§  52a.9    Additional  conditions. 

NIH  may,  with  respect  to  any  grant 
award,  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award 
when  in  NIH's  judgment  such  conditions 
are  necessary  to  assure  or  protect 
advancement  of  the  approved  program, 
the  interests  of  the  public  health,  or  the 
conservation  of  grant  funds. 

[FR  Doc.  B5-28783  Filed  12-3-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20 

Migratoiy  Bird  Hunting;  L^te  Seasons, 
and  Bag  and  Possession  Umits  for 
Certain  Migratory  Game  Birds  in  ttie 
United  States;  Correction 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule,  correction. 

summary:  On  August  30  and  September 
25. 1985.  the  U.S.  Fish  and  Wildhfe 
Service  (hereinafter  the  Service) 
published  in  the  Federal  Register  season 
dates,  limits,  and  shooting  hours  for 
early-seasons  and  late-seasons, 
respectively,  on  certain  migratory  game 
birds.  This  rule  revises  §  20.103  of  50 
CFR  to  correct  the  shooting  hours  for 
mourning  doves  in  the  South  Zone  of 
Alabama.  This  rule  also  revises  §  20.105 
of  50  CFR  to  correct  the  bag  limits  for 
geese  in  Indiana,  Michigan  and 
Colorado;  correct  the  seasons  for  geese 
in  Missouri  and  Wisconsin;  correct  the 
footnote  designation  for  shooting  hours 
in  Wisconsin  and  for  Michigan's  North 
Zone;  add  the  bag  limits  for  mergansers 
in  Kentucky:  add  the  bag  limits  for 
mergansers  and  pintails  in  Ohio,  and 
add  a  footnote  for  Canada  geese  in 
Indiana's  Posey  County  and  Michigan's 
Allegan  County  Goose  Management 
Area. 

DATE:  Effective  on  December  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe.  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building— Room  536. 
Washington.  DC  20240.  Phone  (202)  254- 
3207. 

SUPPLEMENTARY  INFORMATION:  The 

following  correction  is  made  in  the 
August  30, 1985,  Federal  Register 
document  appearing  on  page  35358: 

1.  On  page  35361,  the  shooting  hours 
for  mourning  doves  in  Alabama's  South 
Zone  are  corrected  to  read  12  noon  to 
stmset  in  Mobile  and  Baldwin  Counties, 
and  one-half  hour  before  sunrise  to 
sunset  in  the  remainder  of  the  South 
Zone. 

The  following  corrections  are  made  in 
the  September  25. 1985,  Federal  Register 
document  appearing  on  page  38952: 

1.  On  page  38960,  under  the  entry  for 
geese  in  Alabama,  the  wording 
"Remainder  of  the  State"  is  deleted. 

2.  On  page  38961.  the  bag  limits  for 
Canada  geese  in  Posey  County  in  the 
South  and  Ohio  River  Zones  of  Indiana, 
and  in  Michigan's  Allegan  County 
Goose  Management  Area,  the  Southern 


Michigan  Goose  Management  Area  of 
the  Southeast  Zone  (first  segment  of  the 
spht  season  only)  and  the  Remainder  of 
the  Southeast  Zone,  listed  as  1  daily  and 
2  in  possession,  are  corrected  to  read  2 
daily  and  4  in  possession. 

3.  On  page  38961.  footnote  (9)  for 
Michigan's  North  Zone  for  Canada  geese 
is  corrected  to  read  footnote  (1). 

4.  On  page  38961  and  38962.  the 
entries  ior  Kentucky  and  Ohio. 
respectively  are  corrected  by  adding  the 
bag  limits  for  mergansers  of  5  daily  and 
10  in  possession  of  which  no  more  than 
1  daily  and  2  in  possession  may  be 
hooded  mergansers. 

5.  On  page  38962,  the  opening  and 
closing  dates  for  white-fronted  geese  in 
Missouri,  listed  as  November  1  and 
January  9,  are  corrected  to  read 
November  2,  and  January  10. 

6.  On  page  38962,  the  entry  for  duck 
limits  in  Ohio  is  corrected  by  adding  the 
limits  for  pintails  of  2  daily  and  4  in 
possession. 

7.  On  page  38962.  the  following 
corrections  are  made  in  the  entries  for 
Wisconsin. 

a.  All  entries  of  footnote  (13)  are 
corrected  to  read  footnote  (9). 

b.  Under  the  heading  for  Canada 
geese,  in  the  North  Duck  Zone  the  bag 
limits  in  the  Mississippi  River  Zone  are 
corrected  to  read  1  daily  and  2  in 
possession  for  the  period  October  5 
through  November  24.  and  2  daily  and  4 
in  possession  for  the  period  November 
25  through  December  13.  In  the  South 
Duck  Zone  the  bag  limits  in  the 
Mississippi  River  Zone  are  corrected  to 
read  1  daily  and  2  in  possession  for  the 
period  October  5  through  November  24. 
and  2  daily  and  4  in  possession  for  the 
period  November  25  through  December 
15,  and  an  entry  is  added  for  the 
Theresa  Zone,  October  9  through  ■ 
November  17. 

c.  Under  the  heading  for  Other  geese, 
the  entry  for  the  North  Duck  Zone  is 
corrected  to  include  entries  for  Brown 
County — October  5  through  November 
13  and  December  1  throu^  December 
30;  Mississippi  River  Zone — October  5 
through  December  13;  and  Remainder  of 
North  Zone — October  5  through 
November  13.  The  entry  for  the  South 
Duck  Zone  is  corrected  to  include 
entries  for  Rock  Prairie  Zone — October  5 
through  October  13  and  October  19 
through  December  15;  Mississippi  River 
Zone — October  5  through  October  13 
and  October  19  through  December  15; 
and  Remainder  of  South  Zone — October 
5  through  October  13  and  October  19 
through  November  18. 

8.  On  page  38963,  footnote  (4)  is 
corrected  to  include  entries  of  Canada 
goose  harvest  quotas  for  Posey  Coimty, 
Indiana  and  Allegan  County  Goose 


Mangement  Area,  Michigan  of  1.800  and 
3,000.  respectively 

9.  On  page  38963,  the  bag  limits  for 
geese  in  Colorado  are  corrected  to  read 
4  daily  and  8  in  possession,  no  more 
than  2  daily  and  4  in  possesion  may  be 
dark  geese. 

Public  comment  was  received  on 
proposed  rules  for  the  season  and  limits 
contemplated  herein.  These  comments 
were  addressed  in  Federal  Register 
dated  June  4, 1985.  (50  FR  23459),  August 
13, 1985,  (50  FR  32587)  and  September  5. 
1985,  (50  FR  36198).  The  majority  of 
these  corrections  are  typographical.  The 
remainder  do  not  substantially  affect  the 
rights  or  privileges  of  the  public.  Since 
the  seasons  involved  have  already 
begim  in  many  cases,  immediate  action 
is  essential.  By  the  nature  of  the 
corrections  and  the  time  available,  these 
changes  must  become  effective 
immediately.  Accordingly,  the  Service 
finds  that  notice  and  public  comment 
required  by  the  Administrative 
Procedure  Act  is  unnecessary,  and  the 
Service  finds  that  good  cause  exists  for 
making  this  rule  effective  immediately 
upon  publication  in  the  Federal  Register. 
The  Service  reported  measures  it  had 
undertaken  to  comply  with  requirements 
of  the  Regulatory  Flexibility  Act  and 
Executive  Order  12291  in  the  Federal 
Register  dated  March  14, 1985,  (at  50  FR 
10282).  The  seasons  promulgated  by  this 
rule  are  authorized  under  the  Migratory 
Bird  Treaty  Act  of  July  3. 1918.  (40  Stat 
755;  16  U.S.C.  703-711),  as  amended. 

PART20-[AMENDED] 

(Editorial  Note — ^The  following  annual 
hunting  regulations  will  not  appear  in  die 
Code  of  Federal  Regulations  because  of  tlieir 
seasonal  nature.) 

1.  Accordingly,  the  Service  corrects 
§  20.103  of  50  CFR  Part  20  at  50  FR 
35361,  by  revising  the  shooting  hours  for 
the  SouUi  Zone  of  Alabama  as  follows: 

§  20.103    Seasons,  limits,  and  st>ooting 
hour*  for  mourning  and  wtiite-winged 
doves  and  wild  pigeons. 

***** 

(a)  Mourning  Doves — Eastern 
Management  Unit. 


Seasons  in 


Atabama: 
South  Zone  (l):   MoWe  and 

Baldiinn   Counties— 12   noon 

to  sunset 
Rsmaining  counties  In  South 

Zone— W  hour  before  sunrise 

tosunset 


Oct  5  to  Dec.  3. 
Oct  5  to  Dec.  3. 


2.  The  Service  corrects  §  20.105  of  50 
CFR  Part  20  at  50  FR  38960,  by  revising 
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entries  for  the  Mississippi  Flyway  as 
follows: 


§20.105 
hours  for 


Soaso^  imtts  and  shooting 

,  coots  and  gailinulas. 


Mississippi  Fly  way 


Geese 


tov  12k>Jwi.20 


Canadi 

Soum  Zone: 
Posey  County 
W 

Oho  Rner  Zones: 
Poaey  County 

•  « 

Kenlucky 


•  • 


>BC  12  to  JMV  20 


tec  l2ioJaa20. 


(excepi  hooded). 
Hooded 


Geese: 


Zone  (1)„ 


AJtogan  County 
Gocae 


area  (4) 

Sou»>east  Zone 
(1)  Southern 
MO«gan  Goose 


UK 


Southeast  Zone. 


WhaefcuiaaU W  )»  2  lo  Jan.  10. 


Ohn 
Pymaturang  Area 
(l)Oucks 


Utnils  mciude  no 
more  than: 
Prta* 


Remainder  o<  ttie 
Slate  Oucks. 


Limls  include  no 
more  than: 


hooded) 


UMI 


10 


10 


<|cf  5  to  Nov  13 2 

•  •  • 

(Set  5  to  Nov.  13 2 

J^n  1  to  Feb.  16 3 

Cjct  5  to  Nov  13 2 


10 
2 


Geese: 
Canada  North 
Ouck  Zone  (1) 

Mississippi  River 
Zone(1) 


South  Oudi  Zone 
(1)  Moricon  and 
Cantral  Zones 
(1M4):  Theresa 
Zone(1) 

Remainder  of 


10 


Oct  5(9)  to  Nov.  24. 
Nov.  25  to  Dae  13-.. 


Oa  B  to  Nov.  17.. 


Ceoital  Zones 


Mississippi  River 
Zona(1) 


Other  geese: 
North  Oudt  Zone 

(1):  Brown 

Coolly 
Mississippi  River 

Zone(l) 
Remainder  of 

North  Zorw 
South  Oudi  Zone 

(1):  Rock  Prairie 

Zone 
Mississippi  River 

ZoneO) 


Oct  5(9)  to  t^ov.  6 
■ndOec.  7  to 
Oaci3. 


Oct  S<9)toOct.  13 
and  Oct  19  to' 

Nov.  24. 
Nov.  25  to  Dec.  15... 


(') 


(') 


(•) 


(■) 


rof 
South  Zone 


Oct  5(9)  to  Nov.  13 
and  Dec.  1  to 
Dec  30 

Oct  5(9)  to  Dec.  13.. 

Oct.  5(^  to  Nov.  13.. 

Oct  5(9)  to  Oct  13 

and  Oct  19  to 

Dae.  15. 
Oct  5<9)  to  Oct  13 

and  Oct  19  to 

Dec.  15. 
Oct  5(9)  to  Oct  13 

and  Oct.  19  to 

Nov.  18. 


Limils  inckide  no 
more  than: 

White- fronted ._ _ „ 2 

Snow  ((r)cludmg  _ s 

bkie)  and  brant 


4 
10 


'  Tag  System— see  Stale  regufations 


(4)  Harvest  of  Canada  geese  will  be 
limited  as  follows: 


Indiana:  Posey  Ckiunty— 1.800. 

Michigan:  Allegan  County  Goose 
Management  Area — 3,000. 

Missouri,  Illinois,  Minnesota, 
Kentucky,  Tennessee.  Indiana  and 
Michigan  Quota  Zone  Closures:  When  it 
has  been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Southern 
Illinois  Quota  Zone,  the  Swan  Lake 
Zone  in  Missouri,  the  Lac  qui  Parle  Zone 
in  Minnesota,  the  West  Kentucky  Zone, 
the  Northwest  Zone  in  Tennessee,  the 
Posey  County  Zone  in  Indiana,  and  the 
Allegan  County  GMA  in  Michigan  will 
have  been  filled,  the  season  for  taking 
Canada  geese  in  the  respective  area  will 
be  closed  by  either  the  Director  upon 
giving  public  notice  through  local 
information  media  at  least  48  hours  in 
advance  of  the  time  and  date  of  closing 
or  by  the  State  through  State  regulations 


with  such  notice  and  time  (not  less  than 
48  hours)  as  they  deem  necessary. 
♦        »        *        *        ♦ 

3.  The  Service  correct  \  20.105  of  50 
CFR  Part  20  at  50  FR  38963.  by  revising 
entries  for  the  Central  Flyway  as 
follows:  'f    *- 

§  20.105    Seasons,  limits,  and  shooting 
hours  for  waterfowl,  coots,  and  galilnules. 


Central  Flyway 


Sea- 


Umits 


datas       Bag 


Pos- 


Cotorado  ' 
(3eese(1).. 


■  No  more  than  2  daily  and  4  in  possession  may  l>e  dark 


Dated:  November  13, 1985. 
William  P.  Horn. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  85-28667  Filed  12-3-85:  8:45  am] 

BILLINe  COOE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  41158-5159] 

Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
action:  Final  rule. 

summary:  On  January  30, 1985,  the 
NMFS  proposed  a  rulemaiking  change  to 
modify  the  definition  of  "commercial 
Hshing  operation"  in  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  to  include  commercial 
passenger  fishing  vessels  (CI^^Vs).  This 
modification,  and  the  creation  of  a  sixth 
gear  category  type,  will  allow  CPFV 
owners  and  operators  to  apply  for  a 
general  permit  and  certificates  of 
inclusion  to  incidentally  take  marine 
mammals  by  specified  non-lethal  means 
and  subject  to  other  specific  categorical 
restrictions  during  commercial 
sportfishing  operations.  No  take 
resulting  in  the  capture  of,  or  in  injury  or 
death  to  marine  mammals  will  be 
permitted  under  this  new  general  permit 
category. 

EFFECTIVE  DATE:  January  3, 1986. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  R.  Hollingshead  (Marine 

Resources  Management  Specialist),  202- 

634-7529. 

SUPPtEMENTARY  INFORMATION: 

Baclcground 

Section  101  of  the  Marine  Mammal 
Protection  Act  (MMPA)  established  a 
general  moratorium  on  the  taking  and 
importation  of  marine  mammals  and 
marine  mammal  products.  It  also 
provides  for  certain  exceptions  to  the 
moratorium.  Section  101(a)(2)  provides 
that: 

Marine  mammals  may  be  taken 
incidentally  in  the  course  of  commercial 
fishing  operations  and  permits  may  be  issued 
therefor  under  section  104  subject  to 
regulations  prescribed  by  the  Secretary  in 
accordance  with  section  103.  In  any  event,  it 
shall  be  the  immediate  goal  that  the 
incidental  kill  or  incidental  serious  injury  of 
marine  mammals  permitted  in  the  course  of 
commercial  Ashing  operations  be  reduced  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate.  .  .  . 

In  promulgating  regulations 
implementing  the  MMPA,  the  term 
"commercial  fishing  operation"  was 
defined  as: 

The  lawful  harvesting  of  Tish  from  the 
marine  environment  for  profit  and  as  part  of 
an  ongoing  business  enterprise.  Such  term 
shall  not  include  sportfishing  activities 
whether  or  not  carried  out  by  charterboat  or 
otherwise,  and  whether  or  not  the  fish  so 
caught  are  subsequently  sold. 

On  November  2, 1983,  the  Sportfishing 
Association  of  California  (SAC) 
petitioned  the  NMFS  as  provided  under 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(e)),  requesting  the  above 
definition  be  modified  to  include  their 
activities  within  a  "commercial  fishing 
operation."  The  SAC  contends  that  the 
California  sea  lion  [Zaiophus 
californianus)  population  has  increased 
from  20,000  animals  15  years  ago  to  a 
population  of  over  80,000  animals  today. 
They  believe  these  sea  lions  are 
depredating  the  catch  of  their  customers 
and  impaling  themselves  on  the  baited 
fishing  hooks.  This  increased 
depredation,  they  contend,  diminishes 
their  catch  and  will  eventually  mean 
economic  disaster  for  the  fleet. 

As  "commercial  passenger  fishing 
vessels,"  the  members  of  SAC  currently 
do  not  qualify  as  commercial  Ashing 
operations  under  regulations  governing 
the  incidental  take  of  marine  mammals 
during  commercial  fishing  operations  (50 
CFR  216.24).  Therefore,  they  cannot 
secure  certificates  of  inclusion  which 
would  allow  them  to  prevent  marine 
mammal/sportfishing  interactions  and 
protect  the  catch  and  gear  of  their 
customers  from  marine  mammals.  As  a 


final  point,  the  SAC  notes  that  CPFVs 
currently  qualify  as  a  commercial  fishing 
fleet  under  the  NMFS'  Fishing  Vessel 
Obligation  and  Capital  Construction 
Fund  Programs.  (However,  where  fishing 
seasons,  daily  bag  limits,  annual  quotas, 
or  size  limits  differ  between  commercial 
and  sportfishing  regulations  under 
Federal  regulations,  CPFVs  are  treated 
as  sportfishing  operations.) 

After  publication  of  a  Notice  of 
Receipt  of  the  Petition  (48  FR  55755. 
December  15, 1983),  the  NMFS  reviewed 
the  information  received  and 
determined  the  petition  had  validity.  On 
January  30, 1985  (50  FR  4244)  the  NMFS 
proposed  to  (1)  amend  the  "commercial 
Ashing  operation"  definition  to  include 
commercial  passenger  fishing  vessels; 
(2)  add  new  definitions  for  "active 
sportfishing"  and  "commercial 
passenger  fishing  vessel";  and  (3)  create 
a  new  General  Permit  Category  with 
regulatory  restrictions  and  certification 
requirements. 

During  the  45-day  comment  period, 
163  letters  and  petitions  were  received. 
Most  commenters  favored  the  petition. 
Five  letters  contained  substantive 
comments  and  are  summarized  below. 

Information  Received 

The  Whale  Center  does  not  support 
the  proposed  action.  They  contend  the 
MMPA  "states  very  unambiguously  its 
intent  that  the  term  'conunercial  fishing 
operation'  shall  not  include  sportfishing 
activities  whether  or  not  carried  out  by 
charterboat.  .  .  ."  They  also  state: .... 
"Given  that  the  natural  mortality  of  the 
sea  lion  population  is  influenced  by 
Leptospirosis  and  Carcharodon 
carcharias,  we  see  no  reason  why  the 
fishing  mortaUty  of  the  population  has  to 
be  enhanced  by  the  incidental  killing  of 
marine  mammals  by  the  sportfishing 
industry."  They  suggest  as  an 
alternative  using  "killer  whale"  sounds 
to  repel  the  sea  lions. 

The  Friends  of  the  Sea  Lion  want  to 
see  those  non-lethal  methods  of  take 
approved  by  the  Assistant 
Administrator  clearly  defined  so  they 
will  not  be  "subject  to  interpretation 
with  a  strong  possibility  of  accidental 
results."  They  believe  lithium  chloride  to 
be  an  unacceptable  method  but 
electronic  devices  such  as  killer  whale 
sounds  to  be  acceptable.  They  contend 
that  sea  lions  should  have  an  equal 
right,  if  not  a  greater  right,  to  hunt  food 
where  they  can. 

The  Center  for  Environmental 
Education  does  not  believe  that  a 
change  in  the  regulations  is  the 
appropriate  way  to  accommodate  the 
legitimate  needs  of  the  sportfishermen. 
They  note  that  the  proposal  does  not 
include  an  estimate  of  the  population  of 


sea  lions  that  would  be  affected  by  the 
proposed  action,  only  an  estimate  of  the 
total  population  along  the  California 
coast.  Also,  the  proposal  does  not 
specify  which  techniques  or  devices 
would  be  allowed  for  harassment  or 
marine  mammals. 

The  American  Cetacean  Society 
(ACS)  has  reservations  about  the 
proposal.  They  wish  to  see  "in  detail 
what  devices  and  practices  are  meant 
by  the  phrase  'all  means  permitted'." 
liiey  would  also  like  to  see  the  evidence 
supporting  the  acceptability  of  these 
devices  and  methods.  The  ACS  also 
would  like  to  see  documentation 
supporting  economic  disaster  for  the 
CPFV  fleet  if  they  do  not  get  a  general 
permit. 

The  Marine  Mammal  Commission  has 
the  following  major  concerns:  (1)  The 
proposed  rule  does  not  include  sufficient 
information  on  the  techniques  and 
devices  that  would  be  allowed  under  a 
general  permit;  (2)  the  final  rule  should 
include  detailed  reporting  requirements; 
and  (3)  that  quotas  should  be 
established. 

Discussion 

Commenters  stated  three  major 
concerns  with  the  proposed  action:  (1) 
The  authorized  methods  of  non-injurious 
take  are  not  specified;  (2)  there  is  an 
absence  of  quotas  mandated  by  the 
MMPA;  and  (3)  more  detailed  reporting 
requirements  are  needed. 

1.  Approved  Methods  of  Take 

Three  commenters  suggested  NMFS 
more  clearly  define  those  methods 
approved  by  the  Assistant 
Administrator  for  taking  marine 
mammals  by  non-injurious  methods  in 
this  fishery.  The  NMFS  agrees  and  has 
made  appropriate  changes  in  the  general 
permit  regulations.  Methods  approved 
for  a  CPFV  fishery  will  be  subject  to 
public  notice  and  comment  during  the 
standard  general  permit  application 
review  period. 

For  the  southern  California  CPFV 
fishery,  the  following  non-injurious 
harassment  devices  will  be  proposed  for 
use:  seal  bombs,  cracker  shells  and 
acoustic  harassment  devices.  The  NMFS 
recognizes  that  traumatic  injury  could 
result  from  use  of  explosive  devices  but 
has  concluded  that  the  potential  for 
traumatic  injury  is  minimal  and 
generally  is  associated  with  malicious 
misuse  which  would  be  prohibited  by 
the  regulations  and  the  general  permit 

In  order  to  assess  the  potential  for 
damage  to  the  auditory  system  of 
marine  mammals,  the  NMFS  contracted 
Hubbs-Sea  World  Research  Institute  to 
measure  the  frequency  profiles  and 
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loudness  of  seal  bombs,  cracker  shells, 
and  several  acouptic  harassment 
devices  and  comBare  those 
measurements  with  information 
available  in  the  literature  on  hearing 
thresholds  for  Califomia  sea  lions, 
harbor  seals,  ancjbottlenose  dolphins. 
The  results  of  the»  study  indicate  that  the 
devices  tested  ar*  loud  enough  to  be 
painful,  but  probi  bly  do  not  result  in 
damage  to  the  au  iitory  system.  The 
researchers  provitie  the  caveat  that 
mammals  can  acQlimate  to  sound  levels 
that  may  result  inj  hearing  loss  over  time. 
Thus,  animals  coild  conceivably 
become  deaf  to  a  narrow  band  of 
frequencies  after  (epeated  exposure  to 
these  devices.  Th0  only  way  to 
distinguish  definitively  between  narrow 
band  deafness  and  acclimation  is  by 
testing  an  animals  hearing  after 
exposure  or  sacri^cing  animals  and 
examining  cochlefas. 

The  NMFS  believes  the  researchers' 
recommendation  for  cautious 
interpretation  of  tneir  results  is  based  in 
part  on  their  lack  of  experience  with 
these  devices  in  a  ctive  fishing 
operations.  Based  upon  observations  on 
the  use  of  these  d  !vices  in  commercial 
fishing  operations ,  for  the  past  ten  years, 
the  NMFS  believe  j  the  potential  for 
damage  to  the  au(  itory  system  of 
marine  mammals  )s  low  and  there  is 
insufficient  evidelce  for  restricting  the. 
use  of  these  devic  es.  A  copy  of  the 
research  report  is  available  upon 
request. 

2.  Quotas 

The  Marine  Ma  nmal  Commission  in 
their  comments,  s  ate  that  "...  in  order 
to  facilitate  analyi  iis  of  the  impact  of  the 
proposed  rule,  the  Service  should 
indicate  how  man  (  animals  would  be 
taken  under  the  ge  neral  permit." 
"Without  such  an  estimate."  they  claim, 
"it  is  not  possible  to  determine  if  the 
authorized  taking:  would  be  to  the 
'disadvantage'  of  I  he  Califomia  sea 
lion.  .  .  ." 

The  NMFS  inter  ds.  if  requested,  to 
issue  a  general  pei  mit.  to  the  SAC 
allowing  the  haras  sment  of  an  unlimited 
number  of  Califon  lia  sea  lions.  No  take 
resulting  in  capture,  serious  injury  or 
death  will  be  authbrized.  The  NMFS 
believes  that  this  is  in  compliance  with 
the  MMPA  and  consistent  with  its 
legislative  historyJ  Issuance  of  a  permit 
allowing  a  speciFi^d  number  of 
harassment  taking  is  not  practical  at 
this  time,  as  the  nilmber  of  Califomia 


sea  lions  that  may 


UMI 


be  accurately  dete  rmined  in  advance. 
Califomia  sea  lion  s  may  appear  around 
fishing  vessels  sin;  [ly  or  in  groups  of  15 
or  more  and  fisher  nen  may  need  to  use 
a  harassment  devi »  only  once  or  twice 


be  harassed  cannot 


a  Hshing  trip  to  keep  these  animals 
away  from  a  vessel.  Altemately.  use  of 
these  devices  may  be  required  fairly 
frequently  with  each  use  being 
considered  a  "take".  After  each 
"taking",  the  fisherman  will  be  required 
to  estimate  accurately  and  record  the 
number  of  sea  lions  within  hearing 
range  of  the  device  and  forward  this 
estimate  to  NMFS.  If  a  quota  was 
established,  the  NMFS  would  need  to 
keep  a  tally  of  this  take,  and  notify 
certificate  holders  when  the  quota 
would  be  reached  and  further 
harassment  prohibited.  Therefore,  to 
limit  the  number  of  times  a  certificate 
holder  is  authorized  to  use  a  harassment 
device  has  been  determined  not 
practical  and  may  be  self-defeating  as  it 
could  remove  the  negative  impact  on  the 
animal  just  at  the  time  it  was 
associating  the  CPFV  with  the  noise  of 
the  device.  Therefore  no  quota  will  be 
established  until  the  NMFS  has  had  the 
opportimity  to  review  the  certificate 
holders'  take  reports.  If  it  is  later 
determined  that  a  quota  is  appropriate, 
a  modification  can  be  made  to  the 
General  Permit. 

3.  Reporting  Requirements 

The  Marine  Mammal  Commission  and 
others  wanted  to  see  more  detailed 
reporting  requirements  made  part  of  the 
Category  6  general  permit  conditions. 
The  NMFS  agrees  and  has  modified  the 
regulations  accordingly.  In  addition, 
fishery-specific  reporting  requirements 
will  be  made  a  part  of  a  specific  general 
permit. 

4.  Additional  Issues 

Two  conmienters  requested  additional 
information  on  the  Califomia  sea  lion 
population  in  the  area  of  the  intended 
harassment  in  order  to  make  an 
assessment  of  the  impact. 

The  NMFS  is  of  the  opinion  that  the 
Califomia  sea  lion  population  inhabiting 
the  west  coast  of  North  America 
constitutes  a  single  populatiMi.  Bonnell 
et  al.  (1983),  »  estimate  the  Califomia 
sea  lion  population  to  be  approximately 
156,000  animals.  During  the  breeding 
season,  nearly  125,000  are  found  on 
land,  evenly  divided  between  Mexico 
and  Califomia.  Approximately  51,000 
are  found  on  the  Southem  Ceilifornia 
Islands.  The  NMFS  estimates  the 
California  seal  lion  is  having  an  annual 
rate  of  increase  of  5  percent  (although 
density  dependent  effects  may  be 
reducing  that  rate  somewhat).  Therefore. 


'  Bonnell.  Michael  L..  Mark  O.  Pierson  and  Gary 
O.  Farrens.  1983.  Pinniped*  and  Sea  Otters  of 
Central  and  Northern  California.  1980-1963:  Status. 
Abundance  and  Distribution.  Minerals  Management 
Service  Contract  *  14-0001 -29090. 


since  the  general  permit  will  be  limited 
to  a  take  by  harassment  and  no 
mortality  or  serious  injury  is  expected  to 
occur,  the  issuance  of  a  general  permit 
to  the  SAC  will  not  hinder  the  Califomia 
sea  lion  population  from  increasing 
towards  its  carrying  capacity. 

One  commenter  wanted  the  NMFS  to 
include  discussions  on  other  CPFV 
fishery/marine  mammal  interaction 
problems.  They  also  requested  the 
NMFS  to  adopt  rule  changes  which 
would  allow  non-commercial  fishermen 
to  secure  "certificates  of  exclusion"  (sic) 
\  to  use  non-lethal  means  to  protect  their 
catch. 

The  rule  change  will  allow  CPFV 
fisheries  to  be  included  within  the 
definition  of  commercial  fishing 
operation.  They  will  thereby  be  given 
the  opportunity  to  apply  for  a  general 
permit  and  certificates  of  inclusion.  The 
NMFS  has  limited  its  discussion  in  this 
action  to  the  single  species  involved  in 
the  interaction  with  CPFVs  in  southem 
Califomia.  While  the  NMFS  recognizes 
that  there  are  probably  several  other 
CPFV  fisheries  in  U.S.  waters  that  are 
experiencing  an  interaction  problem 
with  marine  mammals,  each  of  these 
fisheries  would  be  required  to  submit 
information  in  enough  detail  to  satisfy 
sections  103(d)  and  104  of  the  MMPA 
before  a  general  permit  could  be 
authorized. 

The  rule  change  discussed  herein  has 
not  been  extended  to  include 
recreational  fishermen  as  the  MMPA 
limits  the  issuance  of  permits  to 
incidentally  take  marine  mammals  to 
commercial  fishing  operations  (section 
101(a)(1)). 

5.  Additional  Modifications 

Section  216.24(d)(6)(vii)  of  the 
proposed  rule  has  been  deleted.  Similar 
sections  for  other  gear  categories  were 
deleted  on  January  6. 1984  (49  FR 1042) 
when  permit  sanction  regulations  were 
published.  There  is  now  a  single 
reference  for  permit  sanctions  at  50  CFR 
2ie.24(c)(8). 

In  response  to  comments  from  the 
Office  of  Management  and  Budget, 
(OMB)  §  216.24(b)(3)  has  been  modified 
to  conform  to  OMB  policy  regarding 
paperwork  burdens  on  the  general 
public.  Because  of  the  previous 
modification,  the  NMFS  takes  this 
of>portunity  to  make  a  technical 
modification  to  its  regulations  by 
moving  the  definition  of  Assistant 
Administrator  from  the  regulatory  text 
to  §  216.3  Definitions.  Compliance  with 
the  Marine  Mammal  Protection  Act. 

The  purpose  of  the  exemption  created 
by  section  101(a)(2)  of  the  MMPA  was  to 
ensure  that  commercial  fishermen  were 
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not  put  out  of  busnrefls  in  situations 
where  the*  interaction  with  and 
incidential  take  of  marine  mammals  ^vas 
unavoidable  as  long  as  every  attemfit  to 
minimize  the  take  was  made  and  the 
stocks  being  taken  wece  not  delated. 
As  no  mention  is  made  on  the  status  of 
CPFV  activities  in  the  legislative  history 
of  the  MMPA,  this  reasoning  appears 
equally  valid  when  applied  to  those  who 
earn  their  living  operating  CPFVs  as  it 
does  to  those  vviio  themselves  "Bsfa". 

The  Ofike  of  Genecal  Counsel  ol 
NOAA,  in  reviewing  the  legislative 
histerjr  of  the  MMPA  aad  other  relevant 
legislation,  concluded  that  NMFS  may- 
amend  its  deHnition  of  "commercial 
fishing  operation"  under  the  MMPA 
regulations  to  include  CPFV  activities  as 
long  as  any  such  definition  is  found  by 
NMFS  to  be  consistent  with  the  goals 
and  puquses  of  the  MMPA. 

Under  tke  MMPA,  befiM«  a  permit 
authorizing  a  take  can  be  issued,  the 
NMFS  .  .  .  "must  be- assured  that  the 
taking .  .  .  is  in  accordance  with  sound 
principles  of  resource  protection  and 
conservation  as  provided  in  the 
purposes  and  policies  of  this  chapter 
.  .  .(leU.S.C.  1371  (a)(3KA)}."  The 
guiding  principles  of  resource  protectftwi 
and  conservation  are  set  forth  in  18 
U.S.C.  1361  (2)  and  (6).  Section  1381(2) 
states  tkaJt 

.  .  .  such  species  and  population  stocks 
should  not  be  permitted  to- diminish  beyond 
the  point  at  which  they  cease  to  t)e-a 
signi^cant  functioning  element  in  the 
ecosystem  of  whicb  they  aae-a  pact,  and,^ 
consistent  with  this  major  objective,  they 
should  not  be  permitted  to  diminish  below 
their  optimum  sustainable  population.  .  .  . 

Once  that  prineiple  iff  met,  the  MMPA 
has  a  twagoal  test  that  must  be  met  to 
determine  the  number  and  kind  of 
marine  mammals  which  can  be  taken 
incidential  to  commercial  fishing 
operations.  The  first  test,  the 
"disadvantage"  test,  requires  the 
Secretary  of  Commerce  to  ensure  that 
takings  will  not  be  to  the  disadvantage 
of  the  affected  species  and  population 
stocks.  Under  this  test,  the  Secretaryr  in 
conjunction  with  the  promulgation  of 
regulations,  must  publish  statements  on 
population  levels  and  the  expected 
impact  of  the  proposed  regulations  on 
the  optimum  sustainable  population  of 
the  affected  species.  For  this  rule,  the 
required  statements  may  be  found  at  50 
FR  4247-«48  (January  30. 1985).  The 
conclusion  of  that  statement  was  that 
the  California  sea  Hon  on  the  west  coast 
of  North  America  is  a  single  population 
stock  that  is  above  the  level  of 
maximum  net  prodactivity  (the  lower 
level  of  OSP)  and  in  southern  Caiifomia 
at  least,  is  exinbiting  a  detectable 
amouDl  of  gtow^  retavdatiem  due  to 


density  dependent  effects.  Also,  since 
the  incidental  take  of  this  species  by  the 
SAC  wifibe  limited  to  non-injurious, 
harassment  and  no  mortality  is 
anticipated,  the  Caiifomia  sea  lion  will 
not  be  disadvantaged  by  the  taking. 

It  should  be  noted  that  an  analysis  of 
impacts  has  been  conducted  only  on  the 
relationship  between  the  southern 
Caiifomia  CPFV  fishery  and  the 
Caiifomia  sea  lions.  If  in  the  future 
CPFV  fisheries  in  other  areas  apply  for 
general  permits,  an  impact  analysis 
must  be  ctHKlucted  on  those  fisheries 
and  stocks  of  marine  raaiuBak 
involved,  as  part  of  the  permit  review 
process. 

The  second  test  the  "immediate  goal" 
test  of  section  137I^)(2)'  requires  that 
the  iacideotat  kill  ov  Incidentat  serious 
injuTjr  Off  marine  maiBn^  permMed  in 
the  cooKse  of  commercial  ^hing 
opKzatieiis  be  reduced  to  insignifrcant 
levels  approaching  a  zero  mortaltty  and 
seriouatBpry  rate.  By  restricting  CPFV 
certificate  holders  to  non-injurioas 
harassment  and  prohibiting seriQus 
injury  and  mortality  under  the  Category 
6  general  permits,  Ute  "immediate  goal" 
test  is  met. 

Conformance  with  Incidentat  Take 
Regulations.  Modifying  the  definition  of 
"commercial  fishing  operation"  to 
include  CPFVs  does  not  in  and  of  itself 
authorize  the  incidental  take  of  marine 
mamnials  by  this  group  of  pec^ile. 
Rather,  it  makes  them  eligible  to  apply 
for  an  incidental  take  general  permit 
and  certificates  of  inclusion.  However, 
the  existing  general  permit  regulations 
did  not  completely  address  the  unique 
issues  which  arise  in  attempting  to 
resolve  the  problem  of  marine  mammals 
interacting  with  passengers  fishing  from 
CPFVs. 

Those  issues  are: 

1.  The  individual  crew  members 
which  operate  CTTVs  may  rotate 
assignments  among  vessels  depending 
on  varying  passenger  loads  and  types  of 
offshore  fishing  oppcwtunities.  Becaase 
of  the  relative  state  of  flux  in  the  vessd 
workforce,  the  most  accountable 
individuals  to  whom  certificates  of 
inclusion  could  be  issued  would  be  the 
vessel  owners  and  operators.  However, 
it  must  be  recognized  that  it  will  often 
be  the  designated  crew  members  and 
not  a  specific  c^tificate  holder  who  will 
actually  be  "taking"  marine  mammals 
under  a  certificate  of  inclusion,  if  issued 

2.  The  actual  catch  and  gear  to  be 
protected  from  predation  or  damage 
will,  in  most  instances,  not  be  those  of 
an  individual  certificate  holder,  but 
those  of  the  paid  fishing  passei^er 
aboard  the  commercial  vessel. 


3.  If  problems  resulting  from,  marine 
mammal/sportfishing.  interactions 
aboard  commercial  passenger  fishing 
vessels  are  to  be  eSectively  avoided, 
non-lethal,  nan-injurious  methods  to 
prevent  actual  physical  contact  between^ 
the  marine  manmals  and  the  fishermen 
and  their  gear  are  needed 

For  these  reasons,  in  addition  to 
modifying  die  defisilion  of  "commecdai 
fishing  operation^  to  include  tkase 
CPFVs,  the  NNffS  is^iraplementing  a 
new  General  Permit  Category  of 
Inclusion,  new  re^latery  resMctiona, 
and  new  certification  requirements  to 
resolve  the  problem  of  marine  manmai 
interactions  witb  sportfisbenoen  aboard 
CPFVs.  It  shooid  be  noted  in  particular 
that  only  iu>n-lethai,  noiD-injurioifB 
metlnds  will  be  considered  by*  the 
Assistant  Administrator  for  Rsheriesfor' 
the  purposes,  of  deterring:mariflB 
mammal/ fishing  intesactioBB.  N«  take 
resulting  in  captme  of  or  injacy  ordeatk 
to  marine  mammals'  wtii  be  permitted 
under  this  proposed  new  Genaal  Permit 
Cateogry  (Category  6:  Conanerciai 
Passenger  Fishing  Vessel). 

Permits  and  certificates  of  inclusioa 
issued  umfer  these  regulations  would 
not  exempt  certificate  holders  from 
otherFed^al,  state  and  local  lieensir^ 
and  safety  requirements  related  to  the 
use  of  devices  approved  by  NMFS  far 
harassing  marine  mananeis. 

In  order  for  the  NfJffS  to  consider  an 
api^ieation  for  a  Category  O'general 
permiC  from  CPFV  apprtfcants,  a  written 
request  most  be  submitted  to  the 
Assistant  Administrator  for  Fisheries; 
National  Marine  Fisheries  Service, 
Washington,  D.C.  20235.  Written 
requests  must  be  for  a  specific  fishery 
within' U'  specific  geographic  region  and 
must  completely  adtiress  all  information 
requests  listed  in  50  CFR  21«.24f  bM2). 

Upon  receipt  of  a  signed  application, 
the  Assistant  Administrator  wilf 
determine  the  adequacy  and ' 
completeness  of  the  request  and  in  that 
connection  may  require  elaboration  or 
further  information  which  he  deems  to 
be  necessary.  If  the  application  is  found 
to  be  adequate,  the  NMFS  witt  invite 
public  comment  on  the  request  through 
publication  in  the  Federal  Register. 

After  a  30-day  comment  period,  the 
Assistant  Administrator  will  determine, 
based  upon  public  comments  received 
and  on  the  best  scientific  evidence 
available,  whether  the  proposed  action 
is  consistent  with  the  policies  and 
purposes  of  the  MMPA  and  whether  the 
granting  of  the  general  permit  ia 
necessary  to  reduce  interactions 
between  marine  mammals  and  CPFV 
activities.  If  this  determination  can  be 
made,  the  Assistant  Administrator  will 


BEST  COPY  AVAILABLE 


49700    Federal   {egister  /  Vol.  50.  No.  233  /  Wednesday.  December  4.  1985  /  Rules  and  Regulations 


issue  a  Category  6  peneral  Permit 
subject  to  conditioijs  contained  therein. 

General  Permit  Conditions.  As  a 
result  of  the  commits  submitted  in 
response  to  the  proposed  rule  and 
discussed  previously,  several 
modifications  have  been  made  to  the 
general  permit  con4itions.  The  general 
permit  conditions  fttr  CPFV  fisheries  are: 

1.  A  certificate  h(  Ider  or  a  crew 
member  aboard  the  certificate  holder's 
vessel  may  take  specified  marine 
mammals  within  a  Specified  limited 
geographic  area  so  long  as  the  taking  is 
an  incidental  occurrence  in  the  course  of 
active  sportfishing  iy  paid  passengers 
on  a  CPFV. 

2.  A  certificate  holder  or  designated 
representative  aboard  the  CPFV  may 
use  only  non-lethalJ  non-injurious 
method];  (as  identifijed  and  approved  in 
advance  by  the  Assistant  Administrator 
through  pubUcationlin  the  Federal 
Register)  as  are  necessary  to  prevent 
marine  mammal/spprtfishing  interaction 
or  to  protect  his  passengers'  catch  or 
gear  ftt)m  depredation  or  damage, 
without  inflicting  d«  ath  or  injury  to  a 
marine  mammal. 

3.  AppUcants  for  1 1  vessel  certificate  of 
inclusion  will  be  rec  uired  to  submit 
copies  of  certificatic  n  for  carrying 
passengers  or  other  applicable  licenses 
or  documentation. 

4.  All  certificate  h  jlders  will  be 
required  to  maintair  detailed  reports  of 
incidental  take  of  m  irine  mammals  in 
such  form  as  prescri>ed  by  the  Assistant 
Administrator.  At  a  piinimum,  reports 
will  include:  (a)  the  ime,  date,  and 
location  of  the  takin  5;  (b)  the  type  of 
harassment  device  i  sed,  and  the 
number  used  at  eacl  occurrence  of 
taking;  (c)  the  numbi  ir  and  species  of 
affected  marine  mar  mials;  and,  (d)  a 
description  of  any  b  shavioral  changes 
noted  that  are  deten  nined  to  be  due  to 
using  the  harassment  device. 

5.  Certificate  holdi  ;rs  may  be  required 
to  display  a  decal  01  flag  indicating  the 
vessel  and  operator  lave  been  issued 
certificates  of  inclus  on. 

6.  Takings  are  pro  libited  within  500 
yards  of  known  pinriped  rookeries  or 
haul-out  sites. 

7.  All  operators  mi  ist  ensure  the  safe 
use  of  the  approved  nethods  for 
preventing  marine  n"  ammal/sportfishing 
interaction  and  musi  satisfactorily 
complete  such  traini  ig  as  may  be 
required  by  the  Assi  itant  Administrator 
as  a  condition  of  the  applicable  general 
permit  in  order  to  ob  lain  their  certificate 
of  inclusion. 

Classification 

The  NMFS  has  de  ermined  that  the 
modification  to  the  c  efinition  of 
"commercial  fishing  jperation"  as  found 


JMI 


at  50  CFR  216.3  and  the  creation  of  a 
sixth  category  of  gear  type  will  have  no 
impact  on  the  human  environment.  The 
NMFS  prepared  an  Environmental 
Assessment  (EA)  on  the  regulation  and 
the  finding  of  that  EA  was  that  no 
significant  impact  on  the  human 
environment  would  occur  from  these 
changes  and  that  no  Environmental 
Impact  Statement  was  required. 
The  NOAA  Administrator  has 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  estimated  economic  impact  is 
expected  to  result  in  a  minor  positive 
benefit  for  those  U.S.  charterboat 
fishermen  that  apply  for  and  receive 
certificates  of  inclusion  under  a  general 
permit  because  it  will  allow  for 
improved  fishing  conditions  and  result 
in  increased  revenue  for  vessel  owners. 
The  NMFS  has  prepared  a  regulatory 
impact  review  which  concludes  that  this 
rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  government  agencies;  or 
(3)  significant  adverse  effect  on 
competition,  employment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets-. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  modification  to  the  definition 
"commercial  fishing  operation"  to 
include  CPFVs  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  impact  will  be  limited  to 
less  than  200  small  entities  and  the 
impact  if  any,  will  be  positive  as  it  will 
improve  fishing  conditions  for  their 
clients  and  result  in  increased  revenue 
for  vessel  owners.  Therefore,  although 
the  monetary  benefit  cannot  be 
calculated  at  this  time,  a  regulatory 
flexibility  analysis  was  not  prepared. 

The  collection  of  information  for 
general  permits,  and  certificates  of 
inclusion  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Nos.  0648-4)083.  The  collection  of 
information  for  reporting  marine 
mammal  takes  under  this  action  has 
been  submitted  for  approval.  Comments 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  attn.  Desk  Officer, 
NOAA. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure,  Marine  mammals,  Penalties, 


Reporting  and  recordkeeping 
requirements,  and  Transportation. 

Dated:  November  29, 1985. 

James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  216  is  amended 
as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  Part  216 
reads  as  follows: 

Authority:  16  U.S.C.  1361-1407. 

2.  Section  216.3  is  amended  by 
revising  the  definition  of  "commercial 
fishing  operation"  and  adding  in 
alphabetical  order  new  definitions  for 
"active  sportfishing,"  "Assistant 
Administrator,"  and  "commercial 
passenger  fishing  vessel"  to  read  as 
follows: 

§216.3    Definitions. 
*        •        *        *        * 

"Active  sportfishing"  means  paying 
passengers  have  their  terminal  fishing 
gear  (lures,  hooks,  etc.)  in  the  water  in 
an  attempt  to  catch  fish  or,  in  the  case  of 
fishing  involving  chumming,  fishing  is 
considered  to  be  in  progress  from  the 
instant  fish  have  been  sighted  taking 
bait  (boiling)  during  that  chumming 
process. 

"Assistant  Administrator"  means  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20235. 

"Commercial  fishing  operation" 
means  the  lawful  harvesting  of  fish  from 
the  marine  environment  for  profit  as 
part  of  an  ongoing  business  enterprise. 
Such  terms  may  include  licensed 
commercial  passenger  fishing  vessel  (as 
defined)  activities,  but  no  other 
sportfishing  activities,  whether  or  not 
the  fish  so  caught  are  subsequently  sold. 

"Conmiercial  passenger  fishing 
vessel"  means  any  vessel  licensed  for 
commercial  passenger  fishing  purposes 
within  the  State  out  of  which  it  is 
operating  and  from  which,  while  under 
charter  or  hire,  persons  are  legally 
permitted  to  conduct  sportfishing 
activities. 
*        •        •        »        « 

3.  Section  216.24  is  amended  by 
revising  paragraphs  (b)(l)(v),  the  first 
sentence  of  {b){3),  (c)(2),  (c){4)(i) 
introductory  text,  (c)(6)(i)(A)  and 
(c)(6}(iii)(A)  and  adding  paragraphs 
(b)(l){vi)  and  (d)(6)  to  read  as  follows: 
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§216.24    Taking  and  ftotecUrtt-tacMiKir 
to  comnwrcial  fiahing  oparationa. 

***** 

(b)  •  *  * 

(1)  *  *  * 

(v>  Category  5:  Other  gear: 
Commerical  fishing  operations  utilizing 
trollfng;  giB  netff,  hook  and  liner  gear;  and 
any  gear  not  chresifted' under  paragraph 

(b)(i)(i),  mim.  mms).  (bmwvy^ar 

(b)(l)(vi>oftMs8ecttoB. 

(vi)  Category  6i  Commerciei 
passenger  fishing  vessel  operation. 
Comm«rctai  fisiimg  operat^on8  Aront  a 
commercial  passenger- flahmgvesseHor 
the  pctrpose  of  aetiVe  sportfishing  as 
defined  in  f  210.  J. 

(37  The  or^gina)  and  two  copies  of  the 
application  for  general  permit  must  be 
submitted  to  the  Assistant 
Administrator.  *  *  * 


(c) 

(2)  Operator's  certificate  ofiacluaion. 
The  person  in  charge  of  and  actually 
controlling  fishing  operations  (after  thi» 
referred  to  as  the  operator)  on  a  vessel 
engaged  in  commercial  ffahing 
operations  for  which  a  Category  2  or 
Category  6  general  permit  is  required 
under  this  subpart,  must  be  the  holder  of 
a  valid  operator's  certificate  of 
inclusion.  These  certificates  are  not 
transferable  and  wilT  be  valid  only  on  a 
vessel  having  a  valid  vessel  certi^cate 
of  inclusion  for  the  same  category.  In 
order  to  receive  a  certification  of 
inclusion,  the  opecatoc  must  have 
satisfactorily  conpleted  required^ 
training.  Ah  operator's  cert£Rcate  of 
inclusion  must  be  renewed  annually. 


(4)  *  •  * 

(i)  Category  1, 3, 4, 5,  and  6 
applications: 

***** 

ter  *  * 

(i)  *  •  * 

(A)  Categesicsl:  Towed  or  dragged' 
gear;  3:  ^leirdin^geaF;  perse  seinhignot 
involvin^theinteatienai  takmgai 
mariar  maawaakt  4i  Stotisnavy  gear,  5: 
Othtr  gear,  and&Comnaecciai 

paasencerfishing-.Tessel.'— $10a)a 
***** 

(iii)*  *  * 

(A)  Categoaiest^  1:  To«ml  or  dragged 
gea»;  3t  auo-ciiny  geai ;  p  wse  seining  net 
involTtBg.tfae  imcntiaaak  t^aag  at 
maeiBc  nnnmals;  4r  Stattamsy  gear,  Sb 
OAec  9eaB;asdO:  OaraoBCctai 
passenger  fishing  vcsaciK— C&jOO 

(d)  *  *  * 

(6)  CuHumi  ciai  peseenger  fishti^ 
vessels  (CPFV}, 

(iy  A  certfffcste  hoMeraboemi  the 
veawi  any  take  marine'  manunais-  so 
long  a«:  the  taking'  is  limited  to 
harassment  and  is  an  incidental 
occurrence  i*  theccarar  of  4e  acthre 
sportflshing  subject  to  the  following 
restrictions  (ii-vi). 

(ii)  Takimsare  prohibited  within  500 
yardsi  ot  a  pinnified  rookery  oa  bad-ont 
site. 

(in)  A  certificate  holder  aboovd  the 
CPFV  must  »e  oidy  those  new-lethal, 
non-in^riotn  methods  »rf  including' 
capture  aaafipiavBdiiradfaRcet^  t)» 
Assiataait  AiliiMiiiiii  ulorftyPisherieai 
through  paibHcation  in  tbefaiani' 
Register  aadstiiK^  ted  m  ttetGenovi 
Permit  lot  takingnaarinei 


(iv)  TakiB9saseaUawedon^«4afe 
engaged  in  active  sportfishing  to  prevent 
Imminent  marine  mammal  approaches 
to  the  vessel  or  to  protect  a  passenger's 
catch  or  gear  from  depredation  or 
damage,  without  inflicting  death  or 
injnry  to  aay  nmine  naennai. 

(v)  Att  operatevs  maatenaase  the  sale 
use  of  the  appeoTedniatl*MA»ffle 
preven«ing<  marine  iiiaiiuut  Bpoi'tfishtny 
interaction  and  must  satJsfactorily 
complete  such  trainin];  aa  may  be 
reqniredby  the  Assistant  Administrator 
for  Fisheries. 

fvtj  AH  certllicate  holders  must 
maintain  reeoedv  of  ineriantai  take  oT 
marine  mammals  in  such  form  as 
presu'ibsd  by  the  Assistanf ' 
Administrator  for  Fisheries.  All 
incidents  involving  harassment  of 
marine  mammals  must  be  immediately 
recorded  and  reported  in  writing  to  the 
Regional  Director  to  whom  the 
certificate  applicatian  *Maa  mnde.  or  t» 
aneafoseement  agent  or  other 
designated  agent  of  the  Natianal  Marini 
Fishesiefr  Service,  at  the  eerlieat 
oppoBtuoity.  but  oa  later  than.  fW*  day* 
after  such  occurrence.  At  a  minimMii^ 
reports  must  include: 

(A)  the  time,  date;  aa^OBaAkaii  of  ^dle 
taking: 

(B)  the  type  of  harassment  device 
used,  andthe  number  used  at  each 
occurrence; 

(C)  the  naafiber  and  speeiee  of  affected 
marine  maauaals;  and 

(D)  a  description  of  any  bchavierai 
changes  noted  that  may  be  due  te  using,   ■ 
the  harasement  device. 


[FR  Doc.  85-28eM  FHed  12^-3-4Sr8.*tf  amf 
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DEPARTMENT  dF  AGRICULTURE 

Animal  and  Plajit  Health  Inspection 
Service 

9  CFR  Part  92 

(Docket  No.  85-042] 

Importation  of  I  Certain  Animals  and 
Poultry  and  Certain  Animal  and  Poultry 
Products;  lnspc|ction  and  Other 
Requirements  fbr  Certain  Means  of 
Conveyance  an  J  Shipping  Containers 
Thereon 

agency:  Animal  and  Plant  Health 
Inspection  Servi  ;e.  USDA. 

ACTION:  Propose  i  rule. 


summary:  This  <  ocument  proposes  to 
amend  the  regulations  concerning 
tuberculosis  testirequirements  for 
importing  cattle  torn  Canada.  This 
document  would  amend  the  regulations 
to:  (1)  Require  th  at  certain  cattle  be 
tested  for  tuberc  ilosis  within  60  days 
preceding  arriva  at  a  port  of  entry 
instead  of  the  pr  ssent  requirement  that 
such  cattle  be  te  ited  within  30  days 
preceding  offer  f  )r  entry:  and  (2)  remove 
restrictions  impo  sed  upon  the 
importation  of  ce  rtain  cattle  from 
"restricted  areas  '  of  Canada.  These 
proposed  amend  nents  appear  to  relieve 
restrictions  with  )ut  increasing  the  risk 
of  the  spread  of  i  uberculosis  from 
Canada  into  the  Jnited  States.  Further, 
this  document  w  )uld  amend  the 
regulations  to  pn  ihibit  the  importation  of 
cattle  from  a  her  1  in  which  a 
tuberculosis  reac  tor  has  been  found 
until  such  herd  a  ;tains  tuberculosis-free 
status.  This  addi  ional  restriction 
appears  to  be  ne  :essary  to  prevent  the 
introduction  of  ti  berculosis  from 
Canada  into  the  Jnited  States.  Further, 
this  document  wi  luld  delete  the 
provisions  regare  ing  "range  cattle."  This 
deletion  appears  to  be  necessasry  since 
the  other  proposed  amendments  in  this 
document  wouldi  if  adopted,  result  in 
the  deletion  of  al  distinctions  between 
the  tuberculosis  irovisions  regarding 
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"range  cattle"  from  Canada  and  all 
other  types  of  cattle  from  Canada. 
DATE:  Written  comments  must  be 
received  on  or  before  February  3, 1986. 
address:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gessel,  Director, 
Regulatory  Coordination  Staff,  APHIS. 
USDA,  6505  Belcrest  Road,  Room  728, 
Federal  Building,  Hyattsville,  MD  20782. 
Coitiments  should  state  that  they  are  in 
response  to  Docket  No.  85-062.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Allan  A.  Furr,  Import-export 
Animals  and  Products  Staff,  VS,  APHIS, 
USDA,  Room  847,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
310-436-8172. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
regulate  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introducion  into  the  United  States  of 
various  diseases.  Section  92.20  of  the 
regulations  contains  specific  provisions 
concerning  the  importation  into  the 
United  States  of  cattle  from  Canada. 

This  document  proposes  to  amend 
§  92.20(b)  of  the  regulations  which 
contains  provisions  restricting  the 
importation  of  certain  cattle  from 
Canada  to  prevent  the  introduction  of 
tuberculosis  into  the  United  States.  This 
document  would  relieve  restrictions  by 
changing  the  present  requirements  that 
cattle  from  herds  in  accredited  areas  in 
Canada,  other  than  accredited  herds,  be 
"tuberculin  tested  with  negative  results 
within  30  days  preceding  their  offer  for 
entry,"  to  a  requirement  that  these  same 
cattle  be  tested  for  tuberculosis  and 
found  negative  within  80  days  preceding 
arrival  at  a  United  States  port  of  entry. 

This  document  also  proposes  to 
remove  restrictions  from  §  92.20(b)  that 
are  no  longer  needed  due  to  reduction  of 
the  incidence  of  tuberculosis  in 
Canadian  cattle.  The  provisions 
involved  are  those  concerning  cattle 
from  "restricted  areas"  of  Canada. 

Further,  this  document  proposes  to 
prohibit  the  importation  of  cattle  from 
any  herd  in  which  a  tuberculosis  reactor 


has  been  found  unit  such  herd  attains 
tuberculosis-free  status.  Further,  this 
document  proposes  to  delete  the 
provisions  regarding  range  cattle. 

Tuberculin  Testing  Period 

Present  §  92.20(b)(2)  requires  that 
Canadian  cattle  from  herds  in 
accredited  areas  in  Canada,  other  than 
accredited  herds,  be  tuberculin  tested 
with  negative  results  within  30  days 
preceding  their  offer  for  entry.  Canada 
presently  requires  that  cattle  from  the 
United  States  must  have  been  tested  for 
tuberculosis  and  found  negative  within 
60  days  of  offer  for  entry  into  its 
country.  This  requirement  has  prevented 
the  spread  of  tuberculosis  from  the 
United  States  into  Canada.  The 
incidence  of  tuberculosis  in  Canadian 
cattle  is  virtually  the  same  as  the 
incidence  of  tuberculosis  cattle  in  the 
United  States.  Therefore,  there  appears 
to  be  no  reason  to  impose  more  stringent 
requirements  regarding  the  importation 
of  cattle  from  Canada  to  prevent  the 
introduction  of  tuberculosis  into  the 
United  States  than  Canada  imposes  on 
cattle  being  imported  from  the  United 
States. 

Offer  for  Entry 

Present  §  92.20(b)(2),  (3),  and  (4) 
require  that  certain  speciHed  Canadian 
cattle  must  be  tuberculin  tested  within  a 
certain  period  before  "offer  for  entry." 
This  document  would  replace  the  term 
"offer  for  entry"  with  the  phrase  "arrival 
at  a  port  of  entry."  The  term  offer  for 
entry  could  be  interpreted  to  mean 
different  points  in  time.  This  Department 
had  consistently  construed  arrival  at  the 
port  of  entry  to  constitute  "offer  for 
entry"  as  that  term  is  used  in  §  92.20(b). 
Further,  the  time  of  arrival  at  a  United 
States  port  of  entry  is  an  objective  fact 
which  can  be  determined  with  accuracy, 
so  that,  if  the  cattle  are  accompanied  by 
the  required  documents,  it  can  easily  be 
determined  whether  a  test  has  been 
performed  with  the  time  period 
specified. 

Restricted  Areas 

Present  §  92.20(bJ(3)  specifies  import 
restrictions  on  certain  cattle  from  herds 
in  "restricted  areas"  of  Canada.  The 
term  "restricted  Eu^as"  is  defined  in 
present  §  92.1(1)  and  in  Canadian 
regulations  as  those  areas  in  Canada 
that  are  in  the  process  of  becoming 
accredited.  An  accredited  area  is 
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defined  in  Canadian  regulations  and 
present  §  92.1(k)  as  an  area  in  which  the 
percentage  of  cattle  infected  with 
tuberculosis  is  officially  declared  by  the 
Canadian  Government  to  be  less  than 
one-half  of  1  percent 

The  last  restricted  areas  in  Canada 
recently  attained  "accredited  area" 
status.  Canadian  animal  health  officials 
do  not  anticipate  that  any  "accredited 
areas"  will  become  "restricted  areas" 
and  have  removed  provisions  regarding 
"restricted  areas"  from  Canadian  animal 
health  regulations.  Therefore,  this 
document  would  remove  the  provisions 
regarding  the  importation  of  cattle  from 
"restricted  areas"  in  Canada  set  forth  in 
§  92.20(b)(3)  and  the  reference  to 
"restricted  areas"  in  §  92.20(b)(5). 
Further,  since  the  term  "restricted 
areas"  would  no  longer  be  used  in  the 
regulations,  this  document  would  delete 
the  definition  of  "restricted  areas"  set 
forth  in  present  §  92.1(1). 

Range  Cattle 

This  dociunent  would  delete  present 
9  92.20(b)(4)  which  specifies 
tuberculosis  testing  and  certification 
requirements  for  range  cattle,  present 
footnote  10  in  §  92-20(b)  which  sets  forth 
a  definition  of  "range  cattle."  and  all 
other  references  to  range  cattle  or  range 
herds  in  present  §  92.20(b)  for  the     - 
following  reasons: 

1.  Range  cattle  fi-om  Canadian-listed 
tuberculosis  free  accredited  herds  may 
be  imported  in  accordance  with  present 
S  92.20(b)(1),  which  has  less  restrictive 
tuberculosis  testing  and  certification 
requirements  than  present  §  92.20(b)(4). 
Therefore,  separate  import  requirements 
are  not  necessary  for  range  cattle  from 
Canadian-listed  tuberculosis  bee 
accredited  herds. 

2.  Tuberculosis  testing  and 
certification  requirements  for  cattle  fi-om 
herds  other  than  accredited  herds  in 
Canadian  accredited  areas,  as  set  forth 
in  present  §  92.20(b)(2),  are  identical  to 
the  range  cattle  provisions  in  present 

§  92.20(b)(4).  Therefore,  separate  import 
requirements  are  not  necessary  for 
range  cattle  from  herds  other  than 
accredited  herds  in  Canadian  accredited 
areas. 

3.  Tuberculosis  testing  and 
certification  requirements  for  cattle  from 
herds  other  than  accredited  herds  in 
Canadian  restricted  areas,  as  set  forth  in 
present  §  92.20(b)(3),  are  more 
restrictive  than  the  range  cattle 
provisions  in  present  §  92.20(b)(4). 
However,  as  discussed  above,  this 
document  proposes  to  delete  present 

S  92.20(b)(3)  because  there  are  no 
restricted  areas  left  in  Canada. 

4.  Present  §  92.20(b)  (2)  and  (3)  require 
that  "cattle  from  herds  in  [accredited 


areas  and  restricted  areas]-K>ther  than 
range  heards — in  which  one  or  more 
reactors  to  the  tuberculin  test  have  been 
disclosed  shall  not  be  imported  until  the 
said  heards  reached  full  tuberculosis- 
free  status  under  Canadian  regulations." 
Canadian  regulations  prohibit  the  export 
of  cattle  from  any  herd,  including  a 
range  herd,  in  which  tuberculosis 
reactor  has  been  found  until  such  herd 
gains  Canadian  tuberculosis-free  status. 
Further,  this  Department  believes  that 
cattle  from  any  herd  in  which  a 
tuberculosis  reactor  has  been  found 
would  present  a  risk  of  the  introduction 
of  tuberculosis  into  the  United  States 
until  such  herd  gain3  Canadian 
tuberculosis-free  status.  Therefore,  this 
document  would  delete  provisions  in 
§  92.20(b)  (2)  and  (3)  that  provide  for  the 
importation  of  range  cattle  fiY)m  herds  in 
which  a  tuberculosis  reactor  has  been 
found  until  such  herd  gains  Canadian 
tuberculosis-free  status. 

Removal  of  the  distinctions  between 
range  cattle  and  all  other  cattle 
identified  in  §  92.20(b),  as  explained  in 
numbers  1  through  4  above,  would 
eliminate  the  need  to  distinguish 
between  "range  cattle"  and  other  cattle 
in  S  92.20(b).  The  removal  of  the 
provisions  regarding  the  importation  of 
Canadian  cattle  from  "restricted  areas" 
and  the  addition  of  the  prohibition  on 
the  importation  of  range  cattle  fi-om 
herds  in  which  a  tuberculosis  reactor 
has  been  found  until  such  herd  becomes 
a  tuberculosis-free  herd  would  remove 
all  distinctions  in  §  92.20(b)  between 
"range  catUe"  and  other  types  of  cattle. 

Miscellaneous 

This  document  would  also  make 
certain  nonsubstantive  changes  in  the 
regulations  for  purposes  of  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  action  has  been  revised 
in  conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  would  not 
have  an  effect  on  tlie  economy  of  $100 
million  or  more;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographical  regions;  and 
would  not  have  any  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the  - 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Extending  the  tuberculin  testing 
period  from  30  to  60  days  would  be  a 
relief  of  existing  restrictions  that  will 


make  compliance  with  the  regulations 
easier  for  persons  moving  cattle  from 
herds  which  are  from  an  accredited  area 
in  Canada  into  the  United  States. 
Removal  of  the  provisions  for  cattle 
from  "restricted  areas"  would  have  no 
impact  on  the  importation  of  cattle  into 
the  United  States  from  Canada  since 
there  are  no  longer  any  "restricted 
areas"  in  Canada.  Removal  of  the 
provisions  of  the  importation  of  range 
cattle  from  reactor  herds  would  have  no 
impact  on  the  importation  of  cattle  from 
Canada  into  the  United  States,  since 
Canadian  regulations  prohibit  the 
exportation  of  such  catUe. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports. 
Livestock  &  livestock  products,  Mexico. 
Poultry  and  poultry  products. 
Quarantine.  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  it  is  proposed  to  amend 
regulations  contained  in  9  CFR  Part  92 
as  follows: 

1.  The  authority  citation  for  Part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105,  111.  134a,  134b,  134c  134d, 
134f.  and  135;  7  CFR  2.17,  2.51.  and  371.2(d}. 

S92.1    [Amended] 

2.  The  definitions  in  §  92.1  would  be 
placed  in  alphabetical  order  and  the 
paragraph  designations  would  be 
removed. 

3.  Paragraph  (1)  of  {  92.1  would  be 
removed. 

4.  Section  92.20(b)  would  be  revised  to 
read  as  follows: 

§92.20    Cattle  from  Canada. 

***** 

(b)  Tuberculin-test  Certificates.  (1) 
Cattle  from  Canada  from  a  herd  in 
which  any  cattle  have  been  found  to 
have  tuberculosis  shall  not  be  imported 
from  Canada  until  the  herd  attains 
tuberculosis-free  status  under  Canadian 
regulations  and  then  only  in  accordance 
with  this  section. 

(2)  All  other  cattle  from  Canada  may 
be  imported  into  the  United  States  if: 
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(i)  The  cattle  ar;  imported  for 
slaughter  in  accor  lance  with  S  92.23;  or 

(ii)  The  cattle  aie  accompanied  by  a 
certificate  issued  i  ir  endorsed  by  a 
salaried  veterinar  an  of  the  Canadian 
Government  show  ing: 

(A)  That  the  cat  le  are  from  a 
Canadian-listed  ti  berculosis-free 
accredited  herd;  tie  date  and  place  the 
herd  was  last  teste  id  for  tuberculosis; 
that  all  the  cattle  ip  the  herd  were  found 
negative  for  tubereulosis  on  such  test; 
and  that  such  test jwas  performed  within 
1  year  preceding  tie  arrival  of  the  cattle 
at  the  port  of  entry;  or 

fB)  that  the  cattle  are  from  a  herd  in 
an  accredited  are^  the  date  and  place  at 
which  the  cattle  were  last  tested  for 
tubercidosis;  that  I  le  cattle  were  found 
negative  for  tuberc  ulosis  on  such  test; 

t  was  performed  within 
I  iie  arrival  of  the 
entry. 


and  that  such  test 
60  days  preceding 
cattle  at  the  port  o 


§92.20    U 

5.  In  §  92.20(b),  1  jotnote  number  10 
would  be  removec . 

Done  at  Washingtc  n,  DC  this  27th  day  of 
November  1085. 
JIC  Atwell, 
Deputy  Administratis.  Veterinary  Services. 
[FR  Doc.  85-28799  Fil^d  12-3-85: 8:45  am 
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DEPARTMENT  ORTRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AJrsfMea  Dodcat  Hd.  S5-AGL-20) 

Proposed  Realign^t  of  VOR  Federai 
Airway  V-45-OH 

agency:  Federal  A^ation 
Administration 
action:  Notice  of 


(F/  A) 


summary:  This  not  ce  proposes  to 


renumber  a  Federa 


•  DOT. 
F  roposed  rulemaking. 


Airway  segment 


between  the  Youn^town,  OH,  Very 
High  Frequency  Oitni-Directional  Radio 
Range  and  Tactical  Air  Navigational 
Aid  (VORTAC)  an^  the  Varys,  OH, 


The  purpose  of  this 
a  commonly  used 
it  confusion  and 
readbacks  that 
ition 


intersection  as  V 

action  is  to  simpli 

routing  to  avoid  pilj 

excessive  clearam 

congest  radio  co 

frequencies. 

DATES:  Comments  Siust  be  received  on 

or  before  January  20.,  1986. 

AOORESSES:  Send  oomments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Great  Lakes  Regiod.  Attention:  Manager, 
Air  Traffic  DhrisioE ,  Docket  No.  85- 


AGL-20,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  ofHcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  the  FAA  Rules  Docket  is 
located  in  the  O^ice  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  RMTHER  INFORMATION  CONTACT: 

Gene  Falsetti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  nilemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AGL-20."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  Of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 


BEST  COPY  AVAILABLE 


Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430, 800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
[202]  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
renumber  an  airway  segment  between 
Youngstown  OH,  VORTAC  and  Varys. 
OH,  intersection  to  V-45.  This  segment 
is  frequenUy  used  in  the  tower  en  route 
system  between  Youngstown  and 
WatervUle.  OH,  VORTACs.  The  routing 
presently  issued  is  Youngstown  V-6,  V- 
297  and  V-45.  This  often  causes  pilot 
confusion  and  excessive  readbacks  and 
increases  controller  verbage. 
Renumbering  this  segment  would 
eliminate  these  problems.  Additionally, 
this  would  reduce  excessive  routing  in 
the  tower  control  strips  which  are 
already  limited  on  displayable  route 
segments.  Section  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authoritj' 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 
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1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.123    [AmeiKtod] 

2.  Section  71.123  is  amended  as 
follows: 

V-45  (Amended] 

By  removing  the  words  "From  INT 
Waterville,  OH.  085*  and  Cleveland,  OH,  335* 
radials;"  and  substituting  the  words  "From 
Youngstown,  OH.  INT  Youngstown 
272*T(277*M)  and  Akron,  OH,  298*T(302*Nf) 
radials;  INT  Akron  298*T(302*M)  and 
Waterville,  OH,  085*T(087*M)  radials;" 

Issued  in  Washington,  DC,  on  November 
26.1985. 
Daniel  J.  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  85-28764  Filed  12-3-85;  8:45  am] 

BILUNQ  CODE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  250 

[Release  No.  35-23915;  RIe  No.  S7-22-85] 

Exemption  for  Certain  Affiliated 
Persons  of  Investment  Bankers  and 
Commerical  Banking  Institutions  To 
Serve  as  Officers  or  Directors  of 
Registered  Put>llc  Uitility  Holding 
Companies  and  Their  Subsidiaries; 
Proposed  Amendments  to  Competitive 
Bidding  Rule. 

Correction 

FR  Doc.  85-28608  was  published  on 
page  49354  in  the  issue  of  Monday, 
December  2, 1985.  The  document 
reproposed  for  pubUc  comment  a  rule 
revision  and  rule  amendment.  It  was 
published  in  the  Rule  section  of  the 
Federal  Register.  It  should  have 
appeared  in  the  Proposed  Rules  section. 

BILUNG  CODE  ISOS-OI-H 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 
(SD-194] 

Bureau  of  Consular  Affairs; 
Documentation  of  Nonimmigrants; 
Treaty  Traders  and  Investors 

agency:  Department  of  State. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  proposes  to 
change  the  present  language  in  22  CFR 
41.40  and  41.41  that  an  organization 


must  be  "principally  owned"  by  a 
national  or  nationals  of  the  same  treaty 
country  to  read  "at  least  fifty  percent 
owned"  by  a  national  or  nationals  of  the 
same  treaty  country.  The  proposed  rule 
would  allow  more  visa  applicants  to 
qualify  for  E  visa  classification  under 
section  101(a)(15](E)  of  the  Immigration 
and  Nationality  Act,  (8  U.S.C. 
1101(a)(15)(E))  by  extending  eligibility  of 
such  classifications  to  employees  of 
organizations  which  are  owned  at  least 
fifty  percent  by  a  national  or  nationals 
of  the  same  country,  or  to  employees  of 
joint  ventures  which  are  equally  owned 
by  two  parties  of  differing  nationalities.. 
The  proposed  rule  would  be  more 
consistent  with  modem  business 
structures  and  with  the  purpose  and 
intent  of  the  treaty  provisions  because  it 
would  enable  joint  ventures  and 
partnerships  of  two  equal  partners  to 
quaUfy  for  treaty  trader  investor  status. 
EFFECTIVE  DATE:  Comments  are  invited 
for  submission  prior  to  January  10, 1986. 
address:  Stephen  K.  Fischel,  Chief, 
Legislation  and  Regulations  Division, 
Visa  Services,  .2401 E  Street  NW.,  Room 
1335,  Washington,  DC  20520,  (202)  632- 
1900. 
FOR  FURTHER  INFORMATION  CONTACT: 

Guida  Evans-Magher,  Legislation  and 
Regulations  Division,  Visa  Services, 
(202)  632-2907. 

SUPPLEMENTARY  INFORMATION:  Under 
current  regulations  at  22  CFR  41.40(a) 
and  41.41(a)  an  alien  seeking  E-1  or  E-2 
classification  as  an  employee  of  a 
business  organization  does  not  qualify 
for  such  classification  unless  the 
organization  is  "principally  owned"  by  a 
national  or  nationals  of  the  country  of 
the  alien's  nationality — that  is,  the 
organization  is  more  than  fifty  percent 
owned  by  a  national  or  nationals  of  the 
country  of  the  alien's  nationahty.  The 
proposed  regulations  would  lower  the 
percentage  of  ownership  by  treaty 
nationals  to  "at  least  fifty  percent"  to 
accommodate  modem  business  trends; 
■  for  example,  foreign  corporations 
entering  into  exact  fifty-fifty  joint 
ventures  with  U.S.  corporations. 
Although  such  organizational  devices 
vary  in  magnitude,  extending  to  multi- 
million  dollar  businesses,  the  most 
common  joint  venture  involves  two 
parties  owning  equal  shares  in  the 
organization.  Under  current  regulations, 
such  joint  ventures  of  parties  of  different 
nationalities  would  not  qualify  as  they 
would  not  be  "principally  owned"  by 
nationals  or  either  of  the  two  parties. 
The  proposed  regulations  wotild  permit 
employees  of  such  joint  ventures  and 
partnerships  to  qualify  for  treaty  trader 
or  treaty  investor  status.  The  effect  of 
the  regulations  would,  thus,  be  more 


consistent  with  modem  structures  and 
the  purpose  and  intent  of  the  treaty 
provisions. 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  major  rule 
under  Executive  Order  12291  and  does 
not  expect  this  rule  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjecte  in  22  CFR  Part  41 

Visas,  Aliens,  Nonimmigrants,  Treaty 
Traders,  Investors. 

PART  41— {AMENDED] 

The  Department  proposes  to  amend  22 
CFR  Part  41  as  follows: 

1.  The  authority  citation  for  Part  41  is 
revised  to  read  as  follows: 

Authority:  Sec.  104, 66  Stet  174, 8  U.S.C. 
1104;  109(b)(1),  91  Stat.  847. 

S  41-40    [Amwided] 

2.  In  the  second  sentence  of  paragraph 
(a)(2)  of  S  41.40  the  word  "principally", 
in  line  13,  is  replaced  with  the  words  "at 
least  fifty  percent". 

{41.41    lAmendedl 

3.  In  paragraph  (a)(3)  of  §  41.41,  the 

word  "principally",  between  lines  17 
and  18,  is  replaced  with  the  words  "at 
least  fifty  percent". 

Dated:  November  14, 1985. 
Joan  M.  Clark, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  85-28839  Filed  12-3-85;  8:45  am) 

MLUNO  CODE  4710-06-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  5E3246/P379:  FRL-2933-3] 

Pesddde  Tolerance  for  Endotttall 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  herbicide  endothall  in  or  on  the 
raw  agricultural  commodity  hops.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  endothall  in  or  on  hops  was  requested 
in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4 
(IR-4). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  5E3246/ 
P379],  must  be  received  on  or  before 
January  3, 1986. 
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By  mail,  submit  v^itten  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Envi^nmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
00  20460.  I 

In  person,  bring  comments  to:  Rm  236, 
CM#2. 1921  lefflerson  Davis  Highway, 
Arlington.  VA. 

Information  subpiitted  as  a  comment 
concerning  this  ndtice  may  be  claimed 
confidential  by  mi  irking  any  part  or  all 
of  that  informatioi  i  as  "ConJRdential 
Business  Informat  on"  (CBI]. 
Information  so  ma  rked  will  not  be 
disclosed  except  iii  accordance  with 
procedures  set  for  Jl  in  40  CFR  Part  2.  A 
copy  of  the  commi  nt  that  does  not 
contain  CBI  must  I  >e  submitted  for 
inclusion  in  the  pu  alic  record. 
Information  not  m  irked  confldential 
may  be  disclosed  pubhcly  by  EPA 
without  prior  notide.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  936  at  the  address 
given  above,  fromjB  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays.  | 

FOR  FURTHOt  INFojwiATtON  CONTACT: 
By  mail:  Donald  SJubbs,  Emergency 

^nor  Use  Section  (TS- 
jn  Division, 
itection  Agency,  401 
lington,  DC  20460. 
telephone  number: 
Rm.  716B,  CM#a  1921  Jefferson  Davis 
Highway,  Arlinj  ton,  VA  (703-557- 
1806). 

8Uf>f>LEMENTARY  W  FORMATION:  The 
Interregional  Reseiirch  Project  No.  4  (IR 
-4),  New  Jersey  A^  ricultural  Experiment 
Station.  P.O.  Box  2  31,  Rutgers 
University,  New  B:  unswick,  NJ  08903, 
has  submitted  pesticide  petiton  5E3246 
to  EPA  on  behalf  df  Dr.  Robert  H. 
Hupehan.  National  Director.  IR-4 
Project  and  the  Aaicultural  Experiment 
Stations  of  Oregon  and  Washington. 

This  petition  reduested  that  the 
Administrator,  pui^uant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  prooose  the 
establishment  of  altolerance  for  residues 
of  the  herbicide  en^othall  (7-oxa-bicyclo 
(2.2.1)  heptane-2.3-tiicarboxylic  acid) 
from  use  of  its  morto-A^,  7V,- 
dimethylalkylamin  i  salt  wherein  the 
alkyl  group  is  the  a  ame  as  in  the  fatty 
acid  of  coconut  oil  in  or  on  the  raw 
agricultural  commddity  hops  at  0.1  part 
per  million  (ppm). 

The  data  submit  ed  in  the  petition  and 
other  relevant  mat  trial  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purp(  we  for  which  the 
tolerance  is  sought  The  toxicological 


Response  and  ] 
767C).  Registrat^ 
Environmental  1 
*A  St.,  SW.,  Was 
OfHce  location  and 


data  considered  in  support  of  the 
proposed  tolerance  include  a  rate 
teratology  study  with  a  teratogenic  no- 
observed-effect  level  (NOEL)  of  >30 
milligrams  (mg)/kilogram  (kg)  of  body 
wei^t  (bw)  and  maternal  and  fetotoxic 
NOEL'S  of  10  and  20  mg/kg, 
respectively;  a  mouse  teratology  study 
with  a  teratogenic  NOEL  >40  mg/kg 
(highest  does  tested)  and  maternal  and 
fetotoxic  NOEL'S  of  5  and  20  mg/kg, 
respectively;  mutagenicity  studies  as 
follows:  SalmoneHa /m\CTosoma\, 
negative  at  5  mg/plate  (HDT)  with  and 
without  metabolic  activation; 
mammalian  cell  point  mutation,  negative 
at  10  ^g/ml  without  metabolic 
activation  and  at  1  fig/ml  with 
metabolic  activation;  and  a  3-generation 
rat  reproduction  study  using  the 
disodium  salt  of  endothall  with  systemic 
and  reproductive  NOEL  of  100  ppm. 
Data  considered  desirable  but  lacking, 
include  chronic  feeding  and 
oncogenicity  studies  in  two  species, 
chromosomal  aberration  and  primary 
DNA  damage  mutagenicity  studies,  and 
a  rat  metabolism  study. 

No  acceptable  daily  intake  (ADl)  or 
maximum  permitted  intake  (MPI)  have 
established.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5-kg  daily  diet 
is  calculated  to  be  0.0088  mg/day;  the 
current  action  will  increase  the  TRMC 
by  0.00005  mg/day  (<0.01  percent). 
Tolerances  have  already  been 
established  on  cottonseed,  potatoes  and 
rice  grain  ranging  from  0.05  and  0.1  ppm. 
Although  there  are  significant  data  gaps 
for  the  chemical,  the  available  toxicity 
data  are  adequate  to  support  the 
proposed  tolerance  since  the  proposed 
use  will  result  in  an  insignificant 
increase  in  the  TMRC  to  the  human  diet. 
As  stated  in  the  Federal  Register  of  May 
11, 1979  (44  FR  27932),  "The  Agency  will 
generally  consider  as  insignificant  an 
increase  in  the  TMRC  of  1.0  percent  or 
less." 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography  using  a  nitrogen 
specific  detector,  is  available  for 
enforcement  purposes.  Since  no 
detectable  residues  are  expected  in 
spent  hops,  there  is  no  reasonable 
expection  of  finite  residues  in  meat,  fat, 
meat  byproducts  or  milk.  There  is  no 
expectation  of  residues  in  poultry  or 
eggs  since  spent  hops  are  not  considered 
a  poultry  feed  item.  There  are  presently 
no  actions  pending  against  the 
continued  registration  of  endothall. 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  proposed  tolerance  would  protect 
the  public  health.  Therefore,  it  is 


proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  5E3246/P379].  All 
written  comments  filed  in  response  to 
this  petiUon  will  be  available  in  the 
Information  Service  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9ft- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  November  21, 1985. 
Douglas  D.  Campt. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.293  is  amended  by 
adding,  and  alphabetically  inserting,  the 
raw  agricultural  commodity  hops  to  read 
as  follows: 


§  1*0.293 
realduM. 


Endothall;  toleraneee  for 
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[FR  Doc.  85-28086  Filed  12-3-85;  8:45  am] 

BOiJNQ  CODE  eS«0-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPvt73       1 

[MM  Docket  No.  85-359;  RM-5087] 

TV  Broadcast  Station  hi  Caprock,  NM 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  Action  taken  herein  proposes 
the  assignment  of  UHF  TV  Channel  17 
to  Caprock,  New  Mexico,  as  that 
community's  first  local  television 
service,  at  the  request  of  KOAT 
Television,  Inc. 

DATES:  Comments  must  be  filed  on  or 
before  January  21, 1986,  and  reply 
comments  on  or  before  February  5, 1986. 
ABDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sec.  4  and  303.  48  Stat.  1066.  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
speciHc  sections  are  cited  to  text. 

Notice  of  Pioposed  Rule  Making 

In  the  matter  of  amendment  of  §  73.606(b). 
TV  Table  of  Assignments,  TV  Broadcast 
Stations,  (Caprock,  New  Mexico):  MM 
Docket  No.  B&-359,  RM-5G87. 

Adopted:  November  15, 1985. 

Released:  November  29. 1965. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  petition  for  rule 
making  filed  by  KOAT  Television,  Inc. 
("petitioner")  requesting  the  assignment 
of  UHF  Television  Channel  17  of 
Caprock,  New  Mexico,  as  that 
community's  first  local  television 
service.  Petitioner  states  that  it  will 
apply  for  the  channel,  if  assigned. 


2.  Acoording  to  the  petitioner, 
Caprock  is  located  in  Lea  Cotmty, 
approximately  45  miles  east  of  Roswell, 
New  Mexico.  Lea  County  has  a  1980  U^. 
Census  population  of  55.993  persons. 
However,  Caprock  is  not  listed  in  the 
U.S.  Census  nor  in  the  1984  Edition  of 
the  Rand-McNally  Road  Atlas  and 
petitioner  has  not  provided  us  with  any 
community  data.  Based  on  the  above, 
we  are  unable  to  confinn  that  Caprock 
is  a  community  for  assignment  piuposes. 

3.  Section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  channel 
assignments  be  made  to  a  "commimity" 
which  has  been  defined  as  a 
geographically  identifiable  population 
grouping.  Generally,  if  a  community  is 
incorporated  or  is  iieted  in  the  U.S. 
Census,  that  is  su^icient  to  satisfy  its 
status.  However,  absent  such 
recognizable  community  factors,  the 
petitioner  must  present  the  Commission 
with  sufficient  information  to 
demonstrate  that  such  a  place  has 
social,  economic  or  cultural  indicia  to 
qualify  it  as  a  "community"  for 
allocation  purposes.  See,  e.g.,  Ansley, 
Alabama.  46  FR  48686,  published     . 
December  3, 1981;  Cascade  Village, 
Colorado.  48  FR  19917,  published  May  3, 
1983;  Red  Rock.  Georgia.  48  FR  36170, 
published  August  9, 1983,  and  cases 
cited  therein. 

4.  We  believe  that  petitioner's 
proposal  warrants  further  consideration 
as  it  could  provide  Caprock  with  its  first 
local  television  service.  However, 
petitioner  is  requested  to  provide 
sufficient  information  for  us  to 
determine  that  Caprock  is  a  community 
for  assignment  purposes.  Charmel  17  can 
be  assigned  to  Caprock  in  compliance 
with  the  Commission's  mileage 
separation  and  other  technical 
requirements.  Accordingly,  we  propose 
to  amend  §  73.606(b)  of  the 
Commission's  Rules,  die  Television 
Table  of  Assignments,  for  the 
community  listed  below,  to  read  as 
follows: 


aiy 

Ctannal 

Pieaent 

Propoead 

Caprock.  NM 

17 

5.  If  Caprock  is  ultimately  found  to 
qualify  as  a  community,  it  will  also  be 
necessary  to  obtain  the  concurrence  of 
the  Mexican  Govetoraent,  as  it  is 
located  within  400  kilometers  (250  miles) 
of  the  U^.-Mexican  border. 

6.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  ciit-«ff  procedures, 
and  filing  requirements  Jje  contained  in 


the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Nate, — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  ■  channel  will  be  allotted. 

7.  Interested  parties  may  file 
comments  on  or  before  January  21, 1986, 
and  reply  comments  on  or  before 
Febniary  5. 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedincs.  Additionally,  a  copy  of  such 
comments  shotdd  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Peter  A.  Marmet, 
Esq.,  Harold  K.  McCombs,  Jr.  Esq., 
Marmet  and  McCombs,  P.C.,  1822 
Jefferson  Place  NW..  Washington.  DC 
20036  (coimsel  to  petitioner). 

8.  The  Commission  has  determined 
that  die  rrievant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Allotments, 

§  73.606(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibihty  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  46  FR  11549, 
Pubhshed  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact,  Leshe  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  pubUc 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  ahall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Commuaicatioos  Commission. 

Charies  Schott, 

Chief,  PoiicyemdJiuJes  Division,  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(e)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  i§  0.61,  0.204(b) 
and  0.283  of  4he  Commission's  Rules,  it 
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is  proposed  to  amend!  the  TV  Table  of 
Assignments,  9  73.60d(b)  of  the 
Commission's  Rules  a  nd  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  ^pendix  is 
attached. 

2.  Showings  Requir  xi.  Comments  are 
invited  on  the  propos^Us)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  b  attached. 
Proponent(s]  will  be  eJKpected  to  answer 
whatever  questions  aie  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  Is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  shoidd  also  restate  its 
present  intention  to  aOply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  itation  promptly. 
Failure  to  file  may  leai  1  to  denial  of  the 
request. 

3.  Cut-off  Procedure  f.  The  following 
procedures  will  goven  i  the 
consideration  of  filingi  i  in  this 
proceeding. 

(a)  Counterproposal  \  advanced  in  this 
proceeding  itself  will  I  e  considered,  if 
advanced  in  initial  coi  mients,  so  that 
parties  may  comment  i  )n  them  in  reply 
comments.  They  will  r  ot  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  p  etitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Not  ce,  they  will  be 
considered  as  commer  ts  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  ong  as  they  are 
filed  before  the  date  fcr  fihng  initial 
comments  herein.  If  thfcy  are  filed  later 
than  that,  they  will  nol  be  considered  in 
connection  with  the  dt  cision  in  this 
docket 

(c)  The  filing  of  a  coi  interproposal 
may  lead  the  Commiss  on  to  assign  a 
defferent  channel  than|  was  requested 
for  any  of  the  communities  involved. 

4.  Comments  and  Re  oly  Comments; 
Service.  Pursuant  to  a]  plicable 
procedures  set  out  in  5  5  1.415  and  1.420 
of  the  Commission's  Rides  and 
Regulations,  interested  parties  may  file 
comments  and  reply  cc  mments  on  or 
before  the  dates  set  foi  th  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  procfleding  or  persons 
acting  on  behalf  of  sucn  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  iiall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comn  lents  shall  be 
served  on  the  person(s  who  filed 
comments  to  which  thq  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  fcy  a  certificate  of 


service.  (See  {  1.420  (a),  (b),  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

8.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commisson's  Public  Reference  Room 
at  its  headquarters,  1919  M  Street  NW., 
Washington,  DC. 

(FR  Doc.  8&-28844  Filed  12-3-85;  8:45  am] 
aUJNQ  CODE  «712-01-«i 


DEPARTMENT  OF  DEFENSE 

DefMrtment  of  the  Air  Force 

48  CFR  Part  5350 

DefMrtment  of  ttie  Air  Force 
Acquisition  Regulations; 
Estabiishment  of  Chapter  and 
Regulations  on  Indemnification 

agency:  Department  of  the  Air  Force, 
DOD. 


ACTION:  Proposed  rule. 


summary:  FAR  Subpart  50.4  is  being 
supplemented  by  the  Air  Force  to 
prescribe  specific  requirements  for 
requesting  indenmification  and  to  iterate 
the  criteria  used  for  evaluating  these 
requests. 

DATE:  Comments  should  be  received  by 
January  3, 1986. 

ADDRESS:  Comments  may  be  mailed  to 
Major  Tom  Holubik,  HQ  USAF/RDCS. 
The  Pentagon,  Washington,  D.C.  20330- 
5040. 

FOR  FURTHER  INFORMATION  CONTACT 

Major  Tom  Holubik,  (202)  697-6400. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  supplement  implements  Air 
Force  policy  on  Pub.  L.  85-804,  E.O. 
10789  as  amended,  and  FAR  Subpart 
50.4,  by  listing  the  specific  criteria  for 
making,  evaluating  and  approving 
requests  for  indemnification.  This 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The  nile 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  0MB  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  5350 

Government  procurement. 


It  is  proposed  to  amend  Title  46  of  the 
Code  of  Federal  Regulations  by 
establishing  Chapter  53  and  Part  5350  as 
set  forth  below: 

CHAPTER  53— DEPARTMENT  OF  THE 
AIR  FORCE  ACQUISITION 
REGULATIONS 

Sut>cttapter  G— Contract  Management 

PART  5350-EXTRAORDiNARY 
CONTRACTUAL  ACTIONS 

Subpart  S350.4— Residual  Powers 

dCC* 

5350.401    Standards  for  use. 

5350.401-90    Indemnification  under  Pub.  L 

85-804. 
5350.403    Special  procedures  for  unusually 

hazardous  or  nuclear  risks. 
5350.403-1    Indemnification  requests. 
5350.403-2    Action  on  indemnification 

requests. 
5350.403-90    Analysis  for  indemnification 

requests. 

Authority:  Pub.  L  85-604;  E.0. 10789  as 
amended. 

Subpart  5350.4— Residual  Powers 

5350.401    standards  for  use. 

5350.401-90    idemnmcation  under  Pub.  L 
85-804. 

(a)  The  authorization  for 
idemnification  under  Pub.  L  85-804  may 
only  be  granted  by  the  Secretary. 

(b)  The  Air  Force  will  consider 
indemnifying  contractors  under  this 
authority  when  the  risk  arises  out  of  an 
instrumentality  or  activity  which  is 
unusually  hazardous  or  nuclear  in 
nature  with  risk  of  loss  so  potentially 
great  that  the  contractor's  financial  and 
productive  capabilities  would  be 
severely  impaired  or  disrupted. 
Indemnified  risk  shall  be  narrowly 
defined  and  directly  related  to  the 
intrinsically  hazardous  or  nuclear  nature 
of  the  instrumentality  or  activity. 
Indemnification  may  extend  beyond  the 
period  of  contract  performance  only 
when  the  potential  for  devastating 
financial  loss  may  result  fi-om  normal 
use  of  the  product.  Indemnification  shall 
not  be  provided  for  other  forms  of 
"product  liabihty"  beyond  that  resulting 
from  the  unusually  hazardous  or  nuclear 
risks  initially  defined  in  the  contract. 

(c)  In  addition  to  (b)  above,  the  Air 
Force  will  consider  indemnifying 
contractors  against  risks  with  a 
potential  for  catastrophic  loss  for  the 
purpose  of  furthering  programmatic  aims 
in  the  interest  of  the  national  defense. 
Providing  indemnification  to  further 
programmatic  aims  will  be  considered 
for  only  exceptional  compelling 
circumstances.  Programmatic  aims 
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include,  but  are  not  limited  to,  assufing 
or  obtaining  competition,  avoiding 
prohibitive  insurance  costs  or  where 
obtaining  insurance  is  precluded  by  the 
release  of  classified  information. 
Reducing  or  eliminating  the  insurance 
costs  charged  directly  to  a  program  does 
not  in  itself  establish  that  insurance 
costs  Me  prohibitive.  Any  request  for 
indenmificalion  for  programmatic  aims 
must  clearly  identify  the  programmatic 
purposes  to  be  served  and  how 
indemnification  will  serve  those 
purposes. 

535(M«3    Spaciai  pracMhr 
hazardous  or  nadMr  rWia. 


for  unuaaally 


53S0.403-1    Indemnification  raquaata. 

Contractor  request  for  indemniHcation 
shall  also  include  the  following 
information: 

(a)  The  risks  for  which 
indemnincation  is  sought  must  be 
precisely  defined  and  directly  related  to 
the  intrinsically  hazardous  or  nuclear 
nature  of  the  instrumentality  or  activity 
or  to  the  potentially  catastrophic  loss. 
Requests  shall  focus  on  only  those  risks 
for  which  insurance  is  not  reasonably 
available  at  a  reasonable  cost  or  for 
which  indemnification  is  necessary  to 
further  programmatic  purposes. 

(b)  The  risks  most  be  related  to  a 
specific  time  frame  for  which 
indemnification  is  required  and  must 
indicate  whether  the  time  frame  extends 
beyond  contract  performance. 

(c)  The  purposes  to  be  served  by 
indemnifications  must  be  clearly 
identified  and  die  needs  for 
indemnification  substantiated  so  that 
the  scope  and  nature  of  the  request  may 
be  fully  evaluated. 

535a403-2    Actkm  on  indaomMiealion 
requests. 

{a)  (1)  Prior  to  recommending 
indemnification,  contracting  officers 
shall  ascertain  that  the  contractor 
maintains  financial  protection  in  the 
form  of  liability  insurance  in  amounts 
considered  within  the  industry  to  be 
prudent  in  the  ordinary  course  of 
business.  In  addition,  the  contractor 
shall  submit  evidence  that  such 
insurance  is  either  in  force  oravailabk. 
The  fact  that  in8uraiu:e  will  be  a  direct 
cost  to  the  program  will  not  in  itself  be 
cause  for  a  detemination  that  financial 
protection  is  not  reasonably  available, 
although  the  cost  of  such  insurance  over 
and  above  the  contractor's  usual  and 
customary  cost  for  insurance  will  be 
considered. 

(2)  Notwithstanding  [a]  (1)  of  the 
section,  there  may  be  cases  in  which  the 
Air  Force  will  determine  to  inderaiufy 
the  contractor  only  agauist  losses  in 
excess  of  an  identified  dollar  ammmt. 


(3)  Whether  certaia  risks  are 
unusually  hazardous  or  nuclear  in 
nature  requires  a  reasoned  judgment 
based  on  the  facts  and  circumstances  of 
each  case.  Considerations  which  will 
assist  in  making  that  determination 
include  the  following: 

^)  Understanding  the  natore  of  the 
risk  for  which  indemnification  is  being 
requested  in  its  relation  to  the  product 
or  activity. 

(ii)  Assuring  there  is  a  cl^r,  precise 
definition  of  the  onusaally  hazardous  or 
nuclear  risk. 

(iii)  Ascertaining  the  time  frame  for 
indemnification. 

(iv)  Identifying  the  programmatic 
objectives  for  providing  the 
indemnification  requested,  such  as 
assuring  competition,  avoiding 
prohibitive  insurance  costs,  assuring 
contractor  performance  of  essential 
services,  or  assuring  protection  of 
contractors  from  catastrophic  loss 
where  for  security  reasons,  adequate 
information  cannot  be  disdesed  to 
insuring  activities  to  establish  insurance 
coverage. 

(v)  Determining  that  the 
indemnification  provided  serves  the 
identified  programmatic  prarposes. 

[A]  Contracting  officers  shall  also 
assure  that  the  contractor  has  an 
adequate,  existing,  and  on-going 
industrial  safety  program  prior  to 
recommending  indemnification.  If 
indemnification  is  to  extend  into  the 
period  of  use  of  the  suppUes  or 
equipment,  the  contracting  officer  shall 
assure  that  the  contractor  has  and 
maintains  adequate  system  design, 
production  engineering,  and  quality 
control  procedures  and  systems.  Also,  a 
copy  of  the  latest  report  issued  by  die 
reviewing  activity  shall  be  submitted 
with  the  request  for  indemnification. 

(5)  Requests  for  indemnification  shall 
be  considered  on  a  case-by-case  basis 
and  must  be  supported  by  all  of  the  data 
required  by  FAR  50.403  and  this 
Supplement. 

{6]  Requests  for  indemnification 
authority  shall  be  submitted  through 
channels  to  HQ  USAF/RDC.  Request 
that  are  based  on  programmatic 
objectives  shall  be  submitted  over  the 
signature  of  the  Commander  or  not 
lower  than  the  Vice  Commander  of  the 
major  command. 

(b)  Upon  receipt  of  authority  to 
indemnify  the  agreed  upon  risk,  and 
prior  to  inclusion  of  the  appropriate 
indemnifieation  clause  in  the  contract, 
the  contractor  ahall  provide  the  PCO 
with  a  copy  of  the  insurance  policy  or 
binder  evidencing  that  the  insurance 
coveiage  zequked  is  curreDt  And  in 
effect. 


5350.403-90 
raquasts. 

The  following  infotmation  and 
analysis  shall  be  included  to  supplement 
the  information  rei)itited  by  FAS.  50.403- 
2: 

{a)  A  clear  precise  definition  of  the 
risk  in  establishing  the  relationship  of 
the  system/equipment  to  the 
intrinsically  hazardous  or  nuclear  nature 
of  the  instrumentality  or  activity. 

(b)  For  risks  arising  from 
instrumentahties  or  activities  which  are 
unusimlly  hazardous  or  nuclear  in 
nature,  elaborate  on  the  "onususUy" 
hazardous  versus  hazardous  nature. 
Many  private  sector  activities  are 
hazardous  and  a  clear  distinction  must 
be  shawn. 

(c)  Dates  or  BKasurable  activities 
(e.g.,  delivery  of  the  last  nnrt)  when 
indemnification  will  stari  and  stop. 

(d)  Define  the  programmatic 
objectives  diat  cannot  be  odierwise 
accomplished  and  identify  the 
programmatic  consequences  if 
indemnification  is  not  granted. 

(e)  Discuss  any  deductibles  and 
apportkmnent  of  loss  proviaioBS  in 
applicable  insurance  coverages. 

(f)  When  indemnification  is  to  extend 
beyond  acceptance  and  into  the  period 
of  use.  requests  shall  include  a 
determination  that  the  contractor  has 
adequate  system  design,  production 
engineering,  and  quality  control 
prooedures  and  systems. 

(g)  A  determination  by  the 
Commancter  of  the  buying  activity  that 
indemnification  is  required  to  satisfy  the 
programmatic  objectives. 

Patay  T.  CoBner. 

Air  Force  Federal  Register  Lim'son  Officer. 

(FR  Doc.  85-28774  Filed  12-a-85;  8:45  am) 

BajJNG  CODE  391(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish«nd  WiidHfe  Service 

50CFnPart14 

HuoMne  and  Heatthful  Transport  ef 
Wild  Aftknals  and  Birds  to  the  United 
States 

aoency:  Fish  and  Wikilile  Service. 
Interior. 

action:  Proposed  rule. 

summary:  These  proposed  rules  amend 
50  CFR  Part  14.  The  Lacey  Act 
Amendments  of  1961  transferred 
authority  to  promulgate  r^ulatory 
requironents  for  the  humane  and 
healthful  tiransport  of  wild  animals  and 
birds  to  the  United  States  bom  t^ 
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Secretary  of  the  Trea  lury  to  the 
Secretary  of  the  Inter  or.  These 
proposed  rules,  whid  i  have  been 
mandated  by  Congress,  include 
transportation  stand^ds  for  the  humane 
and  healthful  transput  of  all  wild 
mammals  and  birds.  Fishes,  reptiles,  and 
amphibians  and  mollusks,  crustaceans, 
arthropods,  coelenetr  ites,  and  other 
invertebrates  includei  I  in  the  Lacey  Act 
will  be  considered  foi  rulemaking  at  a 
later  date. 

DATE:  The  Service  wifl  consider 
information  and  comments  received  by 
February  3, 1986  in  miking  a  final  rule. 
AOORESS:  Please  send  correspondence 
concerning  this  notice  to  the  Federal 
Wildlife  Permit  Office .  U.S.  Fish  and 
Wildlife  Service.  lOOG  North  Glebe 
Road,  Room  611,  Arliigton,  Virginia 
22201.  Materials  recei  /ed  will  be 
available  for  public  in  spection  from  7:45 
a.m.  to  4:15  p.m.,  Mon  lay  through 
Friday,  at  the  Federal  Wildlife  Permit 
Office,  Room  620, 100(  i  N.  Glebe  Road. 
Arlington,  Virginia. 
FOR  FURTHER  INFORMi  TION  CONTACT: 
Mr.  Thomas  J.  Parisot^  Chief,  Federal 
Wildlife  Permit  Officei  U.S.  Fish  and 
Wildlife  Service,  lOOOlNorth  Glebe 
Road.  Room  620,  Arlir  gton.  Virginia 
22201,  telephone  (703)  235-1937. 
SUPPLEMENTARY  INFOI MATION:  On 
November  16, 1981,  th  « President  signed 
into  law  the  Lacey  Ac :  Amendments  of 
1981  (Pub.  L  87-79.  95  Stat.  1073). 
Section  9  of  the  amen(  ments  shifted 
authority  for  promulgating  regulatory 
requirements  for  the  humane  and 
healthful  transport  of  Wild  animals  and 
birds  from  the  Secretary  of  the  Treasury 
to  the  Secretary  of  tha  Interior.  In  light 
of  the  importance  of  tjis  mandate  and 
the  complexity  of  tailoring  specific 
regulations  to  the  needs  of  a  major  part 
of  the  animal  kingdoni  the  Service  has 
sought  to  maximize  public  involvement 
in  the  drafting  process 

On  February  26, 198p,  the  Service 
published  in  the  Federal  Register  (47  FR 
8386)  a  notice  announcing  that  a  public 
meeting  would  be  heM  on  March  28, 
1982,  in  Washington,  p.C,  to  receive 
information  and  comnlents  regarding  the 
development  of  appropriate  regulations. 
The  meeting  was  attei  ded  by 
approximately  31  pers  ins  representing 
the  zoo  community,  pe  rsons  engaged  in 
shipping  and  carrying  live  animals, 
organizations  concern  ;d  with  the 
humane  treatment  of  \  nld  animals  and 
several  concerned  Federal  agencies. 

On  June  30, 1982,  th^  Service 
published  in  the  Federal  Register  (47  FR 
28432]  a  notice  intent  which  summarized 
the  issues  raised  and  discussed  at  the 


March  28. 1982,  public 
notice  to  all  interestec 


JMI 


meeting  and  gave 
persons  that 


comments  and  proposals  for  regulations 
must  be  received  on  or  before  July  31, 
1982.  in  order  to  be  assured 
consideration. 

In  general,  comments  from 
representatives  of  humane  organizations 
stressed  the  need  for  stringent 
regulations  to  ensure  the  humane  and 
healthful  transport  to  the  United  States 
of  wild  animals  and  birds.  Comments 
from  carriers  indicated  that  the  present 
"Live  Animals  Regulations"  of  the 
International  Air  Transport  Association 
were  adequate  and  there  was  no  need 
for  further  regulation  by  the  Service. 
Representatives  for  zoological  parks,  the 
pet  industry,  and  other  importers 
indicated  their  concern  over  the  possible 
effects  of  regulations  on  the  shipment  of 
such  animals  and.  in  general,  stressed 
the  need  for  such  regulations  to  be 
flexible  and  not  cause  the  carriers  to 
embargo  the  shipment  of  live  animals. 

While  some  transport  of  wildlife  in 
the  United  States  is  subject  to 
regulations  pertaining  to  humane 
procedures,  such  as  under  the  Animal 
Welfare  Act  (AW A)  administered  by  the 
U.S.  Department  of  Agriculture  (for 
warmblooded  animals  in  interstate 
commerce),  the  humane  and  healthful 
transport  of  wild  animals  and  birds  into 
the  United  States  has  not  been 
effectively  regulated.  Development  of 
transport  norms  has  largely  been 
undertaken  by  international  groups. 

The  International  Air  Transport 
Association  (lATA)  has  developed 
regulations  and  standards  for  member 
airlines  to  use  as  a  guide  in  the  transport 
of  animals.  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  has  also  developed  guidelines 
applicable  to  the  shipment  of  wild 
animals  which  are  similar  to  the  lATA 
regulation  guidelines.  Since  many 
importers,  carriers,  and  shippers  are 
familiar  with  and  generally  attempt  to 
comply  with  the  provisions  of  the  AWA 
governing  the  humane  transport  of 
warmblooded  animals,  the  "Guidehnes 
for  Transport  and  Preparation  for 
Shipment  of  Live  Wild  Animals  and 
Plants"  developed  by  the  Parties  to 
CITES  and  LATA's  "Uve  Animals 
Regulations",  the  Service  used  these 
three  documents  as  a  basis  from  which 
to  develop  these  proposed  regulations. 
By  integrating  these  three  systems  now 
in  effect,  the  Service  hopes  to  achieve 
the  goals  of  Congress  with  regard  to 
humane  and  healthful  shipment,  as  well 
as  minimize  the  impact  on  parties 
involved  in  the  international  shipment  of 
wildlife  to  the  United  States.  For 
nonhuman  primates,  the  Service  also 
relied  a  great  deal  on  the  "Interagency 
Primate  Steering  Committee 


Guidelines."  The  Interagency  Primate 
Steering  Committee  (IPSC)  is  an 
interagency  group  of  scientists, 
sponsored  by  the  National  Institutes  of 
Health,  which  developed  guidelines  for 
the  transportation  of  nonhuman 
primates. 

Detennination  of  Effects,  National 
Environmental  Policy  Act,  Request  for 
Comments 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  Executive  Order  12291. 

The  Service  has  also  certified  that  this 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  Service  believes 
that  a  substantial  majority  of  shipments 
of  wildlife  into  this  country  are  now  in 
compliance  with  established  unofficial 
guideliens  which,  in  part,  are  consistent 
with  this  rule. 

A  draft  environmental  assessment  has 
been  prepared  in  conjunction  with  this 
proposal.  It  is  on  file  at  the  Service's 
Federal  Wildlife  Permit  Office,  1000 
North  Glebe  Road,  Arlington.  Virginia 
(see  ADDRESSES  section),  and  may  be 
examined,  by  appointment,  during 
regular  business  hours.  A  determination 
will  be  made  at  the  time  of  a  final  rule 
as  to  whether  this  is  a  major  Federal 
action  which  would  significantly  affect 
the  quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (implemented  at  40  CFR 
Parts  1500-1508). 

Wild  Animals  and  Birds  To  Be 
Regulated 

Since  Congress  specifically  directed 
the  Secretary  of  the  Interior  to 
promulgate  regulations  for  the  humane 
and  healthful  transport  of  wild  animals 
and  birds  in  the  Lacey  Act  Amendments 
of  1981,  the  Service  proposes  to  regulate 
all  groups  of  wild  animals  and  birds. 
However,  in  the  absence  of  legislation 
authority,  the  Service  does  not  propose 
to  regulate  laboratory  reared  mice,  rats, 
rabbits,  guinea  pigs,  hampsters,  and 
gerbils.  Individual  specimens  of  wild 
animals  that  have  been  bom.  bread  or 
raised  in  captivity  or  have  been  tamed 
or  domesticated  are  still  considered  to 
be  wild  animals,  because  they  belong  to 
an  animal  grouping  which  is  not  usually 
domesticated.  All  hybrid  animals  that 
are  a  cross  between  a  wild  animal  and  a 
domestic  animal  as  well  as  hybrids  that 
are  a  cross  between  two  wild  animals 
would  be  regulated. 

The  Service  also  proposes  to  regulate 
the  humane  and  healthful  transport  to 
the  United  States  of  all  nonhuman 
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primates,  marine  mammals,  sloths,  bats, 
flying  lemurs  and  elephants.  In  addition, 
the  Service  proposes  to  regulate  all  wild 
terrestrial  and  small  mammals  with  the 
exception  of  domestic  cats  and  dogs.  All 
ungulates,  with  the  exception  of 
domestic  ruminants  previously  listed 
and  domestic  swine  and  horses,  would 
be  subject  to  the  humane  and  healthful 
transport  regulations  of  the  Service. 

As  the  legislative  authorization  for 
these  regulations  was  limited  to  live 
animals,  the  Service  proposes  no 
regulation  of  eggs  and  parts  of  wild 
animals  and  birds  such  as  blood,  serum, 
tissue  and  tissue  cultures. 

Classification  of  Wild  Animals  and  Birds 
Used  in  Proposed  Regulations 

The  classification  of  wild  animals  and 
birds  contained  in  CITES  "GuideUnes 
for  Transport  and  Preparation  for 
Shipment  of  Wild  Animals  and  Plants" 
was  used  as  the  basis  for  the  different 
classes  of  wild  animals  and  birds 
contained  in  the  proposed  regulations. 
The  Service's  proposal  differs  only  in 
that  a  separate  section  for  nonhuman 
primates  was  included,  since  the  Service 
relied  on  the  Inteagency  Steering 
Committee  Guidelines,  and,  similar  to 
their  treatment  in  the  regulations 
implementing  the  AWA,  seals  and  polar 
bears  have. been  included  in  the  marine 
mammal  section.  Toucans  and  hombills, 
because  of  their  unique  anatomical 
structure  and  the  need  to  restrict  the 
numbers  of  birds  in  primary  enclosures, 
were  put  in  the  section  with  water  birds 
and  large  birds  of  non-perching  habit 
rather  than  in  the  section  with  parrots. 

Substantive  Provisions 

Consignment  to  Carriers 

The  Service  proposes  that  the  wild 
animals  and  birds,  prior  to  acceptance 
by  the  carrier  for  transport  to  the  United 
States,  generally  be  subjected  to  an 
inspection  by  a  veterinarian  employed 
by  the  government  of  the  country  from 
which  the  animals  and  birds  are  being 
exported  (the  first  country  the  wild 
animals  and  birds  exist  on  a  course  of 
transport  in  which  the  United  States  is  a 
country  to  which  they  are  to  be 
transported).  USDA  import  regulations 
pertaining  to  livestock,  birds  and  many 
zoo  animals  at  the  present  time  require 
certificates  from  government-employed 
veterinarians.  The  inspection  must  be 
conducted  within  a  specified  time  period 
prior  to  shipment  and  a  health 
certificate  signed  by  the  examining 
veterinarian,  stating  that  the  wild 
animals  or  birds  have  been  examined, 
are  healthy  and  appear  to  be  free  of 
communicable  diseases  of  animals  or 
birds  and  are  able  to  withstand  the 


normal  rigors  of  transport,  must 
accompany  the  animals  and  birds  to  the 
United  States. 

Inspection  will  minimize  shipment  of 
animals  and  birds  not  able  to  withstand 
the  rigors  of  transport  without  ill  effects 
and  also  will  reduce  the  risks  to  other 
animals  and  birds  in  the  shipment. 
Because  inclusion  would  normally  not 
enhance  humane  and  healthful 
transport,  certain  personally  owned  pet 
birds,  now  exempt  from  similar 
requirements  by  the  USDA,  and  marine 
mammals  taken  in  the  marine 
environment  and  transported  directly  to 
the  United  States  under  Department  of 
the  Interior  or  Department  of  Commerce 
permits  would  be  exempt  from  the 
requirement  for  a  health  certificate. 

Certain  groups  of  animals  are  less 
capable,  in  varying  degrees,  than  others 
of  withstanding  the  rigors  of  transport  if 
they  are  in  advanced  stages  of 
pregnancy  or  if  they  have  recently  given 
birth.  The  Service  proposes  that 
elephants  and  ungulates  not  be  accepted 
for  transport  to  the  United  States  under 
such  conditions  while  it  proposes  that 
acceptance  be  allowed  for  marine 
mammals  but  only  if  accompanied  by  a 
certificate  of  a  veterinarian  employed  by 
the  government  of  the  country  from 
which  the  animal  is  being  exported  that 
states,  among  other  things,  that  the 
animal  is  physically  able  to  withstand 
the  rigors  of  normal  transport  to  the 
United  States.  No  certificate  is  needed 
for  nonhuman  primates,  terrestrial 
mammals  and  sloths,  bats,  and  flying 
lemurs  that  have  recently  given  birth, 
but  a  certificate  is  needed  if  they  are  in 
advanced  stages  of  pregnancy. 

The  Service  proposes  that  wild 
animals  and  birds  not  be  accepted  for 
transport  to  the  United  States  by 
carriers  more  than  six  hours  before  the 
scheduled  departure  of  the  transporting 
conveyance  in  order  to  minimize  the, 
total  time  an  animal  or  bird  is  confined 
in  the  shipping  container  or  primary 
enclosure  used  for  transportation.  In 
order  to  reduce  the  stress  on  wild 
animals  and  birds,  measures  that  will 
assure  efficient  and  timely  transport  of 
such  animals  and  birds  to  their 
destination  are  essential.  The  primary 
purpose  of  a  restricted  time  of  tender 
rule  is  to  prevent  terminal  facifities  from 
becoming  a  long  term  storage  area  for 
animals  and  birds  awaiting  transport.  By 
restricting  the  time  period  in  which 
animals  and  birds  can  be  held  prior  to 
transport,  specific  prearranged 
scheduling  of  animal  shipments 
effectively  reduces  the  time  an  animal  is 
in  transit  and  reduces  the  stress  to 
which  it  is  subjected.  The  six  hour  time 
period  corresponds  to  the  maximum 


holding  time  permitted  for  transport 
within  the  United  States  under  the 
Animal  Welfare  Act. 

To  ensure  the  humane  and  healthful 
transport  of  wild  animals  and  birds  to 
the  United  States,  the  Service  is 
proposing  the  carriers  accomplish  the 
transport  of  animals  and  birds  without 
unnecessary  delay.  By  facilitating 
transport,  stress  on  the  animals  and 
birds  can  be  reduced  and  the  chances  of 
survival  increased  for  living  creatures 
being  transported  to  the  United  States. 

Primary  Enclosure  for  Transporting 
Wild  Animals  and  Birds 

In  order  to  ensure  the  humane  and 
healthful  transport  of  wild  animals  and 
birds,  the  Service  propose  that  primary 
enclosures  (any  structure  used  to 
immediately  restrict  an  animal  such  as  a 
cage  or  compartment  thereof)  used  to 
transport  wild  animals  or  birds  be  of 
sufficient  strength  to  contain  the 
animals  and  birds  and  to  be  able  to 
withstand  the  normal  rigors  of  transport. 
The  Service  is  also  proposing  that  the 
interior  of  the  enclosure  be  free  from 
any  protrusion  that  could  be  injurious  to 
the  animal  or  bird  and  that  no  part  of 
the  animal  or  bird  be  expand  outside  of 
the  enclosure  that  may  result  in  injury  to 
the  animal  or  bird  or  to  persons  who  are 
nearby  or  who  handle  the  primary 
enclosure.  In  order  to  facilitate  removal 
of  the  animals  and  birds  in  an 
emergency  situation,  the  Service 
proposes  that  the  opening  of  primary 
enclosures  be  easily  accessible  and,  to 
prevent  the  accidental  opening  of  the 
primary  enclosure,  that  openings  be 
secured  with  locking  devices.  To 
preserve  the  health  and  well  being  of 
wild  animals  and  birds,  the  Service  is 
also  proposing  that  paints, 
preservatives,  or  other  chemicals  that 
are  toxic,  injurious  or  otherwise  harmful 
to  the  animals  or  birds  not  be  used  to 
treat  the  surfaces  df  the  primary 
enclosure. 

In  addition,  the  Service  proposes  that 
handholds  or  other  devices  be  provided 
for  lifting  the  primary  enclosure  to 
facilitate  easy  handling,  minimize  tilting 
and  prevent  contact  between  the 
contained  animals  or  birds  and  the 
person  handling  the  primary  enclosure. 

Since  adequate  ventilation  in  the 
primary  enclosure  is  required  to  ensure 
the  humane  and  healthfiil  transport  of 
wild  animals  and  birds,  the  Service 
proposes  that  all  primary  enclosures 
used  to  transport  wild  animals  and  birds 
be  constructed  with  adequate 
ventilation  openings  to  ensure  an 
adequate  supply  of  air  for  the  creatures 
contained  therein.  The  Service  has 
selected  the  ventilation  standards 
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developed  by  the  IP^  for  transporting 
nonhuman  primates-lstandards  for  other 
mammals  and  birds  Mere  selected  &om 
either  the  AWA  regulations,  lATA's 
"Live  Animals  Regul  ations"  or  the 
CITES  "Guidelines  fi  >r  Transport  and 
Preparation  for  Shipi  D«it  of  Live 
Animals  and  Plants.' 

In  order  to  ensure  that  ventilation 
openings  of  primary  enclosure  do  not 
become  obstructed,  tie  Service  proposes 
that  spacer  bars  or  other  devices  be 
fitted  to  the  outside  af  all  walls,  the  roof 
and  base  of  the  primary  enclosure.  In 
order  to  provide  a  minimum  air 
circulation  space,  spacer  bars  or  other 
devices  should  provide  a  minimum  of  1.9 
centimeters  (.75  inches)  of  space 
between  the  primaryi  enclosure  and  any 
adjacent  cargo  or  conveyance  walL 

Several  factors  thatt  have  a  major 
impact  on  animals  and  birds  being 
transported  are  the  size  of  the  primary 
enclosure  and  the  nulnber,  type  and  size 
of  the  animals  or  hirers  contained  in  the 
primary  enclosure.  Packing  too  many 
animals  or  birds  in  the  primary 
enclosure  or  utilizingjprimary  enclosures 
that  are  too  small  for  the  animal  or  bird 
being  shipped  has  an!  adverse  effect  on 
the  animals  and  bird$  and  is  often  cruel 
and  inhumane.  For  this  reason,  the 
Service  is  proposing  jo  limit  the  number 
of  animals  that  may  be  transported  in  a 
primary  enclosure -anti  require  shippers 
to  comply  with  spacet  standards  that  will 
enable  the  birds  and  animals  to  be 
transported  safely  an  cl  comfortably. 
These  standards  were  developed  from 
the  standards  now  in  i  effect  under  the 
AWA  and  from  the  LiruS  guidelines 
and  the  "Live  Animat  Regulations"  of 
L\TA.  The  IPSC  guidelines,  along  with 
the  AWA  regulationsi  were  also  usedto 
develop  the  standard^  for  nonhuman 
primates.  The  Service  is  also  proposing 
that  animals  and  bircis  transported  in 
the  same  primary  endiosure  be  of  the 
same  species  and  be  |naintained  in 
compatible  groups,  siecies  in  this 
context  does  not  mean  subspecies  or 
population.  Animals  Biat  f!ght  with  each 
other  must  also  be  transported  in 
separate  primary  enclosures. 

Prevention  of  disea^  that  may  be 
infectious  for  other  aiimals  or  birds  is 
an  important  consideration  in  the 
proposed  standards  fbr  transport  of  wild 
animals  and  birds  to  the  United  State*. 
The  Service  proposesi  that  primary 
enclosures  be  cleaned  and  sanitiaed 
prior  to  each  shipment  in  order  to 
destroy  pathogenic  agents  and  pests 
injurious  to  the  bealtl  of  wild  animals 
and  birds. 

In  addition,  the  Service  proposes  that 
the  primary  enclosure  or  shipping 
container  have  a  selu  bottom.to  inevent 
leaking  flaids  or  exc^  ta  in  abipment 
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and  to  contain  unused  litter  of  a  suitable 
absorbent  material,  which  is  safe  and 
nontoxic  to  wild  animals  and  birds,  in 
sufficient  quantity  to  absorb  and  cover 
excreta,  unless  the  £inimals  or  birds  are 
on  wire  or  other  nonsolid  floors  which 
are  suspended  above  the  solid  bottom  of 
the  primary  enclosure. 

Failure  to  distinctly  identify 
containers  in  %vfaich  animals  and  birds 
are  being  transported  has  bem  the 
reason  for  some  mishandling  of  animals 
and  birds,  delays  in  shipment  and 
improper  storage  in  the  primary 
conveyance.  The  Service  proposes  that 
the  primary  enclosure,  except  when 
permanently  affixed  in  the  animal  cai^o 
space  of  the  primary  conveyance,  be 
clearly  marked  on  the  top  and  on  one  or 
more  sides,  in  letters  not  less  than  2.5 
centimeters  (1  inch]  in  height.  "Wild 
Animals".  "Do  Not  Tip",  "This  Side  Up", 
"Only  Authorized  Personnel  May  Open 
Container",  and  other  appropriate  or 
required  instructions.  The  Service  is  also 
proposing  that  the  primary  enclosure  be 
marked  with  arrows  or  other  markings 
to  indicate  the  correct  upright  position 
of  the  container. 

In  order  to  facilitate  the  transport  of 
wild  animals  and  birds  and  to  assist  the 
carrier  and  government  officials  in 
processing  the  shipment  the  Service 
proposes  that  the  documents  and 
instructions  for  the  care  of  the  wild 
animals  and  birds  be  attached  in  an 
accessible  manner  to  the  outside  of  the 
primary  enclosure  which  is  part  of  the 
shipment.  Attachment  of  official 
documents  as  well  as  instructions  on  the 
care,  feeding,  watering,  temperature 
limits,  and  information  on  any  drugs  or 
medication  to  be  given  to  the  animals 
would  assist  employees  of  the  carrier  in 
caring  for  the  animals  and  birds  and  aid 
in  final  processing  of  the  animals  and 
birds  at  the  port  of  entry  into  the  United 
States. 

In  certain  cases,  wild  animals  are 
transported  to  the  United  States  in 
primary  enclosures  or  containers  that 
are  affixed  within  a  primary  conveyance 
(the  main  method  of  transportation  used 
to  convey  an  animal  from  origin  to 
destination  such  as  a  motor  vehicle, 
plane,  ship  or  train),  such  as  are  found 
in  trucks  or  other  motor  vehicles.  The 
Service  acknowledges  that  certain 
standards  for  primary  enclosures  that 
are  pertinent  to  (1)  the  location, 
quantity,  and  area  of  ventilation 
openings.  (2)  requiranents  for  spacer 
bars  or  other  devices  to  prevent 
blocking  of  ventilation  openings,  (3) 
requirements  of  handholds  or  other 
devices  for  lifting  the  primary  enclosure, 
and  (4)  identification  of  the  primary 
endmire's  contents  and  mwkings 
indicating  the  primary  enciosnre's' 


cwrect  upright  position  are 
inappropriate  when  primary  enclosures 
are  permanently  affixed  in  the  animal 
cargo  space  of  the  primary  conveyance. 
Obviously,  such  permanently  affixed 
primary  enclosures  containing  wild 
animals  in  the  animal  cargo  space  of  a 
primary  conveyance  are  not  going  to  be 
handled  by  carriers  with  other  general 
cargo  so  that  they  don't  need  to  be 
identified  as  containing  a  live  animal  or 
need  handholds  or  other  devices  for 
lifting.  Since  such  permanently  affixed 
enclosures  must  open  directly  to  the 
outside  orlo  an  unobstructed  aisle  or 
passageway  and  are  not  subject  to 
possible  turning,  their  cmrect  upright 
position  need  not  be  identified  In 
addition,  since  such  permanently  affixed 
enclosures  are  not  subject  to  being 
loaded  in  various  positions  with  other 
cargo  so  that  their  ventilation  openings 
may  be  blocked  by  other  cargo  or  a 
conveyance  wall,  they  need  not  be 
equipped  with  spacer  bars  or  other 
devices  to  prevent  such  blockage. 
However,  iJF  the  front  of  such  a 
permanently  affixed  primary  enclosure 
is  the  only  means  of  ventilation  it  should 
be  as  large  as  possible  in  order  to 
provide  adequate  ventilation  and  still  be 
structurally  sound  and  open  directly  to 
the  outside  or  to  an  unobstructed  aisle 
or  passageway  within  the  animal  cargo 
space  to  ensure  such  adequate 
ventilation.  The  Service  believes  that  if 
the  front  of  a  permanently  affixed 
primary  enclosure  is  the  only  means  of 
ventilating  such  a  primary  enclosure  in 
the  animal  cargo  space  of  a  primary 
conveyance,  that  the  front  ventilating 
opening  must  be  at  least  90  percent  of 
the  front  wall  of  such  a  primary 
enclosure  to  assure  adequate  ventilation 
to  any  animal  contained  therein.  The 
Service,  based  on  U.S.  Department  of 
Agriculture  recommendations,  proposes 
that  when  a  primary  enclosure  is 
permanently  affixed  in  the  animal  cargo 
space  of  a  primary  conveyance  so  that 
the  front  opening  of  the  primary 
enclosure  is  the  only  source  of 
ventilation,  the  fiont  opening  shall  open 
directly  to  the  outside  or  to  an 
unobstructed  aisle  or  passageway 
within  the  primary  conveyance.  The 
Service  is  also  proposing  that  the  front 
ventilation  opening  of  such  primary 
enclosiues  shall  be  at  least  90  percent  of 
the  total  surface  area  of  the  front  wall  of 
the  primary  enclosure  and  covered  with 
bars,  wire  mesh  or  smooth  expanded 
metal.  11i»  Service  is  also  proposing  to 
exempt  suclr  permanently  affixed 
primary  enclosures  used  to  transport 
wild  animals  from  the  requir«nent  for 
spacer  bars,  handholds,  or  other  devices 
for  liftii^and  markings  indicating  that  it 
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contains  a  live  wild  animal  and  the 
primary  enclosure's  upright  position. 

Primary  Conveyances 

The  environment  within  the  primary 
conveyance  used  to  transport  wild 
animals  and  birds  is  critical  to  the 
comfort,  health  and  survival  of  the 
animals  and  birds.  Therefore,  the 
Service  proposes  that  the  animal  cargo 
space  within  the  conveyance  be 
designed  and  constructed  to  ensure  the 
humane  and  healthful  transport  of  the 
wild  animals  and  birds.  The  proposed 
standards  also  require  the  prevention  of 
excess  ingress  of  engine  e}diaust  fumes 
and  gases  produced  by  the  primary 
conveyance  during  the  transportation, 
access  to  sufficient  air  for  normal 
breathing  for  each  hve  animal  or  bird, 
positioning  of  the  enclosures  in  the 
conveyance  to  expedite  emergency 
removal  of  the  animals  and  birds,  that 
the  animal  cargo  space  shall  be  kept 
clean  and  that  proper  precautions  be 
taken  to  prevent  injury  to  the  animals  or 
birds  caused  by  exposure  or  contact 
with  any  other  material,  substance  or 
device  contained  in  thte  animal  cargo 
space  that  may  reasonably  be  expected 
to  result  in  inhumane  conditions  or  be 
injurious  to  the  health  of  the  animal  or 
,  bird. 

Food  and  Water  Requirements 

The  Service  believes  it  is  important 
that  when  animals  are  being  transported 
to  the  United  States  they  be  provided 
with  an  adequate  quantity  and  quality 
of  food  and  water.  Carriers  are  not,  nor 
should  they  be  required  to  be,  animal 
nutrition  experts.  Therefore,  the  Service 
is  proposing  that  consignors  of  wild 
animals  and  birds  furnish  the  carrier 
with  written  instructions  concerning  the 
food  and  water  requirements  of  the  wild 
animals  and  birds  while  being 
transported.  The  Service  is  proposing 
that  such  instructions  be  afHxed  to  the 
outside  of  the  primary  enclosure 
containing  the  wild  animals  or  birds  and 
that  such  instructions  include  quantity 
of  water  required,  the  amount  and  type 
of  food  and  frequency  of  feeding  and 
watering  for  the  wild  animals  and  birds. 
The  Service  is  also  proposing  for  health 
and  humane  reasons  that  all  animals  or 
birds  be  provided  potable  water  within 
four  hours  prior  to  commencement  of  the 
transport  to  the  United  States. 

Care  in  Transit  to  the  United  States 

During  surface  and  water 
transportation  to  the  United  States,  in 
order  to  ensure  that  the  animals  and 
birds  are  being  transported  in  a  humane 
and  healtful  manner,  the  Service 
proposes  that  the  carrier  visually 
observe  each  animal  or  bird  as 


frequently  as  circumstances  allow  but 
not  less  than  once  every  four  hours  in 
order  to  assure  that  they  are  receiving 
sufficient  air  for  normal  breathing,  they 
are  not  subjected  to  extremes  of 
temperature  or  to  drafts,  all  other 
applicable  standards  are  being  complied 
with,  and  to  determine  whether  any  of 
the  live  animals  or  birds  are  in  obvious 
physical  distress,  to  correct  conditions 
where  observation  discloses  such 
distress  and  to  attempt  to  obtain  any 
needed  veterinary  care  as  soon  as 
possible.  The  Service  further  proposes 
that  all  cetaceans,  sirenians,  sea  otters 
and  pinnipeds  must  be  accompanied  by 
the  consignor,  consignee  or  an  attendant 
employed  by  either  of  them.  Polar  bears 
must  be  similarly  accompanied  if  the 
duration  of  fransport  is  more  than 
twenty-four  hours. 

When  wild  animals  or  birds  are  being 
transported  by  air,  tiie  Service  proposes 
that  the  animals  and  birds  be  visually 
observed  as  frequently  as  circumstances 
may  allow,  but  not  less  than  every  four 
hours  if  the  animal  cargo  space  is 
accessible  during  flight.  If  the  animal 
cargo  space  is  not  accessible  during 
flight,  the  carrier  shall  observe  the 
animals  and  birds  whenever  loaded  or 
unloaded  and  whenever  the  animal 
cargo  space  is  otherwise  accessible  to 
ensure  that  the  animals  and  birds  are 
receiving  sufficient  air  for  normal 
breathing,  the  ambient  temperatures  are 
within  prescribed  limits,  all  other 
applicable  standards  are  complied  with 
and  to  determine  whether  any  of  the  live 
animals  or  birds  are  in  obvious  distress, 
to  attempt  to  correct  conditions  where 
observation  discloses  such  disfress  and 
to  obtain  any  needed  veterinary  care  as 
soon  as  possible. 

Terminal  Facilities 

Wild  animals  and  birds  may  spend 
many  hours  in  terminal  facilities  in 
foreign  countries  and  in  the  United 
States.  The  environment  of  the  holding 
area  in  terminal  facilities  has  proven,  in 
many  cases,  according  to  the  U.S. 
Department  of  Agriculture,  to  be 
detrimental  to  the  health  and  well-being 
of  the  animals  and  birds.  The  Service 
proposes  that  a  specific  area  be 
designated  as  an  indoor  animal  or  bird 
holding  area  in  which  fresh  air  and 
ventilation  is  provided  and  in  which 
ambient  temperatures  are  controlled  to 
prevent  excessive  changes.The 
proposed  standards  also  prescribe 
requirements  for  the  cleanliness  and 
sanitation  of  the  area  to  prevent  a 
disease  hazard,  accumulation  of  debris 
and  excreta  and  vermin  infestation.  The 
Service  is  also  proposing  that  an 
effective  program  to  control  insects, 
ectoparasites  and  avian  and  mammalian 


pests  of  wild  animals  and  birds  be 
established  and  maintained  for  all 
animal  holding  areas  to  ensure  the 
health  and  well  being  of  the  animals  and 
birds. 

Since  wild  animals  and  birds  may  be 
adversely  affected  by  extremes  in 
temperature,  care  must  be  taken  to 
assure  that  the  animals  and  birds  are 
not  subjected  to  extremes  in 
temperature  that  could  cause  severe 
discomfort  to  the  birds  and  animals  and 
have  an  adverse  effect  on  their  health. 
The  Service  is  proposing  that  the 
carriers  be  required  to  take  adequate 
precautions  to  ensure  that  wild  animals 
and  birds  are  not  subjected  to  adverse 
temperaturs  in  transport.  Temperature 
standards  for  mammals  were  adapted 
from  the  Animal  Welfare  Act 
regulations.  Temperature  standards  for 
wild  birds  were  developed  after 
consultation  with  APHIS  officials  and 
individual  experienced  aviculturists. 
Temperature  standards  for  penguins, 
auks,  and  kiwis  were  adapted  from  the 
guidelines  developed  by  lATA. 

Handling 

According  to  officials  from  the  U.S. 
Department  of  Agriculture,  the 
environment  in  the  boarding  areas  to 
which  wild  animals  and  birds  are 
exposed  while  being  moved  from  an 
animal  holding  area  of  a  terminal 
facility  to  the  primary  conveyance  and 
from  the  primary  conveyance  to  an 
animal  holding  area  of  a  terminal 
facility  can  be  detrimental  to  the  health 
and  well-being  of  the  animals  and  birds. 
Therefore,  the  Service  is  proposing  that 
the  animals  and  birds  be  moved  from  an 
animal  holding  area  of  a  terminal 
facility  to  the  primary  conveyance  and 
from  the  primary  conveyance  to  an 
animal  holding  area  of  a  terminal 
faciUty  as  expeditiously  as  possible. 
Similarly,  the  Service  also  proposes  that 
the  carriers  provide  shelter  to  wild 
animals  and  birds  from  sunlight  (and 
protection  from  excessive  air 
temperatures  from  any  source),  rain, 
snow,  and  other  forms  of  precipitation 
and  cold  weather  while  they  are  being 
moved  from  an  animal  holding  ^rea  of  a 
terminal  facihty  to  the  primary 
conveyance  and  from  the  primary 
conveyance  to  an  animal  holding  area  of 
a  terminal  facility. 

To  minimize  physical  and 
psychological  trauma  to  the  wild 
animals  and  birds  being  transported  to 
the  United  States,  the  Service  is 
proposing  that  care  be  exercised  in 
handling  the  primary  enclosures  to 
avoid  tossing,  dropping  or  needlessly 
tilting  the  primary  enclosures  or 
standing  or  placing  the  primary 


enclosures  in  such  a 
reasonably  be  expect^ 
falling. 
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The  primary  author  of  this  proposed 
rule  is  Dr.  Harvey  A.  Kryder  who  was 
detailed  to  the  Federa  Wildlife  Permit 
OfHce.  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior.  Washington. 
DC  20240  (703/235-24:  8)  from 
Veterinary  Services,  /  Jiimal  and  Plant 
Health  Inspection  Ser  rice,  U.S. 
Department  of  Agricui  ture  to  assist  in 
drafting  the  proposed  rule. 
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Accordingly,  it  is  hef'eby 
thatPartl4ofChapt< 
Code  of  Federal  Regul^t; 
amended  reading  as 

1.  The  authority  citation 
revised  to  read  as  folh  >ws 

Authority:  Laccy  Act  |1  B  U.S.C  42):  Lacey 
Act  Amendments  (16  US  C.  3371-3378); 
Endangered  Species  Ad  pi  1973  (16  U.S.C 
I538(d)-(f),  1540(0):  Mahlte  Mammal 
Protection  Act  of  1972  (1«  U.S.C  1382); 
Migratory  Bird  Treaty  Ac  t  (16  US.C  704, 
712);  Act  of  August  31. 19  il,  Ch.  376,  Title  5. 
sec.  501  (31  U.S.C  483a):  Jlaclc  Bass  Act  (16 
U.S.C.  852c). 

2.  Add  new  Subpart  f  to  read  as 
follows: 

Subpart  J— Standards  f<^  ttw  Humane  and 
H«alttiful  Transport  of  W  Nd  Anmnta  and 
Birds  to  ttw  Unilwl  States 

14.101  Purposes. 

14.102  Definitions. 

14.103  Proliibitions. 

14.104  Certificates. 

Sp«dficatioas  for  the  Hui  lane  and  Healthful 
Transport  of  Nonhuman  i  'rimates 

14.111  Consignment  to  carriers  for  transport. 

14.112  Primary  enclosun  !s  used  to  transport 
live  nonhuman  prima  tes. 

14.113  Primary  conveya:  ices  (motor  vehicle, 
rail,  air  and  water). 

14.114  Food  and  water  r  >quirements. 

14.115  Care  in  transit 

14.116  Terminal  facilitie ». 

14.117  Handling. 

Spedficatioas  for  the  Htuiiane  and  Healthful 
Transport  of  Marine  Mammais  (Cetaceans. 
Sirenians.  Sea  Otters.  Pinbipeds,  and  Polar 
Bears)  | 

14.121  Consignment  to  (*mers  for  transport. 

14.122  Primary  enclosur^  used  to  transport 
live  marine  mammah . 


14.123  (Vimary  conveyance*  (motor  vehicle, 
rail,  air  and  water). 

14.124  Food  and  water  requirements. 
14.1Z5    Care  in  transit 

14.128    Terminal  facilities. 
14.127    Handling. 

SpedficatioaB  for  the  Hid|iaiie  nd  Healthful 
Transport  of  Elephants  u^  Ungulate* 

14.131  Consignment  to  carriers  for  transport. 

14.132  Primary  enclosures  used  to  transport 
live  elephants  and  ungulates. 

14.133  Primary  conveyances  (motor  vehicle, 
rail,  air  and  water). 

14.134  Food  and  water  requirements. 

14.135  Care  in  transit. 

14.136  Terminal  facilities. 

14.137  Hamlhng. 

Specifications  for  the  Humane  and  Healthful 
Transport  of  Teirestiial  Mammal^  (Excluding 
Elephants  and  Ungulates) 

14.141  Consignment  to  carriers  for  transport. 

14.142  Primary  enclosures  used  to  transport 
live  terrestrial  mammals. 

14.143  Primary  conveyances  (motor  vehicle, 
rail,  air  and  water). 

14.144  Food  and  water  requirements. 

14.145  Care  in  transit. 

14.146  Terminal  facilities. 

14.147  Handling. 

Specifications  for  the  Humaoe  ami  Healthful 
Transport  of  Small  Terrestrial  Mammals 
(Rats.  Mice.  Cavies  and  Other  Small 
Tetrestriai  Mammals) 

14.151  Consignment  to  carriers  for  transport. 

14.152  Primary  enclostucs  used  to  transport 
live  small  mammals. 

14.153  Primary  conveyances  (motor  vehicle, 
rail,  air  and  water). 

14.154  Food  and  water  requirements. 

14.155  Care  in  transit. 

14.156  Termiiiiil  facihties. 

14.157  Handling. 

SpedficatioaB  for  the  Humane  and  Healthful 
Transport  of  Sloths,  Bats  and  Flyfaig  Lemurs 

14.181    Consignment  to  carriers  for  transport. 

14.162  Primary  endosures  used  to  transport 
live  sloths,  bats  and  flying  lemurs. 

14.163  Primary  conveyances  (motor  vehicle, 
rail,  air  and  water). 

14.184  Food  and  water  requirements. 

14.165  Care  in  transit. 

14.166  Terminal  facihties, 

14.167  Handling. 

Specifications  for  the  Humane  and  Healthful 
Transport  of  Parrots,  Pigeons,  Passerines  and 
Near-Passeiines 

14.171  Consignment  to  carriers  for  transport. 

14.172  Primary  enclosures  used  to  transport 
live  wild  birds. 

14.173  Primary  conveyances  (motor  vehicle, 
rail,  air  and  water). 

14.174  Food  and  water  requirements. 

14.175  Care  in  transit. 

14.176  Terminal  facilities. 

14.177  Handling. 

Spedlications  for  the  Humane  and  Healthful 
Transport  of  Prey  and  Owls 

14.181  Consignment  to  carriers  for  transport. 

14.182  Primary  enclosures  used  to  transport 
live  wild  birds. 
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14.183  Primary  conveyances  (motor  vehicle, 
rail,  air  and  water). 

14.184  Food  and  water  requirements. 

14.185  Care  in  transit 
14.188    Terminal  fadlities. 
14.187    Handling. 

Spedficationa  for  the  Humane  and  Healthful 
Transport  of  Toucans,  HondiUla,  Water  birds, 
and  Large  Birds  of  Non-Perching  Habit 

14.191  Consignment  to  carriers  for  transport. 

14.192  Primary  endosures  used  to  transport 
live  wild  birds. 

14.193  Primary  conveyances  (motor  vehicle, 
rail,  air  and  water). 

14.194  Food  and  water  requirements. 

14.195  Care  in  transit 

14.196  Terminal  facilities. 

14.197  Handling. 

SubfMt  J— Standard*  for  ttw  Humane 
and  Healttifiil  rranaportof  WIM 
Animals  and  Birds  to  ttw  Unltad  States 

§14.101    Purposos. 

The  purposes  of-the  regulations  of  this 
subpart  are  to  prescribe  requirements 
for  importation  necessary  to  ensure  that 
tran^rart  to  the  United  States  of  live 
wild  mammals  and  birds  occurs  under 
humane  and  healthful  conditions.  Hie 
regulations  implement  section  9(d)  of  the 
Lacey  Act  Amendments  of  1981. 

§14.102    Definitions. 

In  addition  to  the  definitions 
contained  in  Part  10  of  this  subchapter 
B,  and  unless  the  context  requires 
otherwise,  in  this  subpart: 

"Ambient  temperature"  means  the 
temperature  of  the  air  surrouunding  the 
wild^airiiiadxir  bird. 

"CaniBT*'  means  any  person  operating 
any  airline,  railroad;  motor  carrier, 
shippin^ine  or  other  enterprise  engaged 
in  thftriiDsmess  of  transporting  any  wild 
animals  or  birds  for  hire. 

"Communicable  disease"  means  any 
contagious,  infectious,  or  transmitable 
disease  of  wild  animal  or  birds. 

"Handle"  means  feed,  manipulate, 
crate,  shift,  transfer,  immobilize,  restrain 
treat  or  any  similar  activity  with  respect 
to  any  wild  animals  or  bird. 

"Holding  area"  means  any  area  within 
a  tmninal  facility  used  for  temporarily 
holding  wild  animals  or  birds 
transported  to  or  their  arrival  at  any 
intermediate  or  final  destination  in  the 
United  States. 

"In  advanced  stages  of  pregnancy" 
means  gestation  has  exceeded  75 
percent  of  the  normal  gestation  period 
for  the  species  concerned. 

"Intermediate  handler"  means  any 
person,  other  than  a  carrier,  including  a 
department,  agency  or  instrumentality  of 
the  United  States,  or  any  State  or  local 
government  who  is  engaged  in  any 
business  in  which  he  receives  custody  of 
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wild  animaU  or  birds  in  connection  with 
their  transport  to  the  United  State. 

"Nonhuman  primate"  means  any 
nonhuman  member  of  the  order 
Primates. 

"Primary  «iclosure"  means  any 
structure  used  to  restrict  an  animal  or 
animals  to  a  limited  junount  of  space, 
such  as  a  cage,  room,  pen.  run, 
compartment,  pool,  or  hutch  or 
compartment  of  a  cage. 

"Primary  conveyance"  means  the 
instrumentality  for  the  main  method  of 
transportation  used  to  caavey  an  animal 
from  origin  to  destination  such  as  a 
motor  vehicle,  plane,  ship  or  train. 

"Recently  given  birth"  means  the 
condition  immediately  following  birth  in 
which  an  animal  has  insufficient 
strength  to  perform  physical  actitivies  or 
physiological  functions  in  a  normal 
manner. 

"Santize"  means  to  make  physically 
clean  and,  to  the  maximum  degree  that 
is  practical,  to  remove  and  destroy 
agents  injurious  to  the  health  of  the  wild 
animals  or  birds. 

"Transporting  device"  means  any 
interim  vehicle  or  device,  other  th&n 
man,  used  to  transport  an  animal 
between  the  primary  conveyance  and 
the  terminal  facility  or  in  and  around  the 
terminal  facility  of  a  carrier. 

"Transport"  means  to  move,  convey, 
carry  or  ship  by  any  meanis,  or  to 
deliver  or  receive  for  the  purpose  of 
movement,  carriage,  or  shipment 

§14.103    Prohilimons. 

Unless  the  requirments  of  this  subpart 
are  met,  it  is  unlawful  for  any  person,  to 
transport  to  the  United  States,  cause  to 
be  transported  to  the  United  States,  er 
permit  to  be  transported  to  the  United 
States  any  hve  wild  animals  or  bird.  It 
shall  be  unlawful  for  any  person  to 
import  to  transport,  cause  to  be  or 
permit  to  be  transported  to  the  United 
States  any  wild  animal  or  bird  under 
inhiunane  or  unhealthful  conditions  or  in 
violation  of  this  subpart ). 

§14.104    Certificates. 

Any  certificte  required  by  any 
provision  of  this  subpart  to  accompany 
a  live  animal  or  bird  transported  to  the 
United  States  and  written  in  a  foreign 
language  shall  be  considered  to  have 
met  the  certificate  requirements  of  such 
provision  if  it  is  accompanied  by  an 
English  translation. 

Spedfkations  for  the  Humane  and 
Healthful  Transportation  of  Nonhuman 
Primates 

§14.111    Consignment  to  carrfers  for 
transport 

(a)  No  carrier  shall  accept  any  live 
nonhuman  primate  for  transport  to  the 
United  States  that  has  not  been 


subjected  to  an  inspection  by  a  salaried 
veterinary  officer  employed  by  the 
national  government  of  the  initial 
country  from  which  the  live  nonhuman 
primate  is  beign  exported.  Such  an 
examination  must  be  conducted  within 
48  hours  prior  to  commencement  of 
transport  to  the  United  States.  A  health 
certificate,  signed  by  the  examining 
veterinarian,  stating  that  the  animal  has 
been  examined  and  is  healthy  and 
appears  to  be  able  to  stand  the  normal 
rigors  of  transport  and  appears  to  be 
free  of  any  communicable  disease,  must 
accompany  the  live  nonhuman  primate. 
Nonhuman  primates  in  advanced  stages 
of  pregnancy  shall  not  be  accepted  for 
transport  to  the  United  States  unless  the 
animal  is  accompanied  by  veterinary 
certification  stating  that  the  animal  has 
been  examined,  the  state  of  pregnancy 
evaluated,  and  the  animal  is  physically 
able  to  stand  the  normal  rigors  of 
transport  to  the  United  States. 

(b)  No  carrier  shall  accept  any  live 
nonhuman  primate  for  transport  to  the 
United  States  presented  by  the 
consignor  more  than  6  hours  prior  to  the 
scheduled  departure  of  the  primary 
conveyance  on  which  it  is  be 
transported. 

(c)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  a  live 
nonhiunan  primate  in  a  primary 
enclosure  which  ccMiforms  to  the 
requirement  for  primary  enclosures  set 
forth  in  §  14.112  of  the  standards. 

(d)  To  ensure  the  humane  and 
healthful  transport  of  the  live  nonhuman 
primate  to  the  United  States,  transport 
shall  be  accomplished  by  the  carrier 
without  uimecessary  delay. 

§14.112    Primary  enekMiirw  used  to 
transport  Uve  nonhuman  primates. 

No  carrier  shall  accept  for  transport  to 
the  United  States  any  live  nonhuman 
primate  in  a  primary  enclosure  that  does 
not  conform  to  the  following 
requirements: 

(a)  Primary  enclosure  such  as 
compartments,  transport  cages,  cartons, 
or  crates  used  to  transport  live 
nonhiunan  primates  shall  be  constructed 
in  such  a  manner  that; 

(1)  The  structual  strength  of  the 
enclosure  shall  be  sufficient  to  contain 
the  hve  nonhuman  primate  and  to 
withstand  the  normal  rigors  of  transport; 

(2)  The  interior  of  the  enclosure  shall 
be  ft'ee  fi"om  any  protrusion  that  could 
be  injurious  to  the  live  nonhuman 
primate  contained  therein; 

(3)  No  part  of  the  live  nonhuman 
primate  shall  be  subject  to  exposure 
outside  of  the  primary  enclosure  that 
may  cause  injury  to  the  animal  or  to 
persons  who  are  nearby  or  who  handle 
the  primary  enclosure; 


(4]  The  qjening  of  snch  enclosures 
shall  be  easily  accessible  for  emergency 
removal  of  the  live  nonhuman  primates: 

(5)  The  opening  that  provide  access  to 
the  primary  enclosures  shall  be  secured 
with  locking  devices  designed  to  prevent 
accidential  opening; 

(6)  Except  as  provided  in  paragraph 
(g)  of  this  section,  there  are  ventilation 
openings  located  on  two  opposite  walls 
of  the  primary  enclosure  and  the 
ventilation  opening  on  each  such  wall 
shall  be  at  least  30  percent  of  the  total 
surface  area  of  each  such  wall  and 
situated  above  the  midline  of  the 
primary  enclosure,  or  there  are 
ventilation  openings  located  on  all  four 
walls  of  the  primary  enclosure  and  the 
ventilation  openings  on  each  such  wall 
shall  be  at  least  20  percent  of  the  total 
surface  of  each  such  wall  and  situated 
above  the  midline  of  the  primary 
enclosure; 

(7)  Except  as  provided  in  paragarph 
[g]  of  this  section,  spacer  bars  or  other 
devices  that  are  1.9  centimeters  (.75 
inches)  or  larger  shall  be  fitted  to  all 
walls,  the  roof  and  base  to  prevent 
obstruction  of  the  ventilation  openings 
and  to  provide  a  minimum  air 
circulation  space  of  1.9  centimeters  (.75 
inches)  between  the  primary  enclosure 
and  any  adjacent  cargo  or  conveyance 
wall; 

(8)  The  surfaces  of  the  primary 
enclosure  shall  not  be  treated  with  any 
paint,  preservative,  or  other  chemical 
that  is  toxic,  injurious  or  otherwise 
harmful  to  the  health  or  well-being  of 
live  nonhuman  primates; 

(9)  Except  as  provided  in  paragraph 
(g)  of  this  section,  adequate  handholds 
or  other  devices  for  lifting  shall  be 
provided  on  the  exterior  of  the  primary 
enclosure  to  enable  the  primary 
enclosure  to  be  Ufted  without  tilting  and 
to  ensure  that  the  person  handling  the 
primary  enclosure  will  not  be  contact 
with  the  live  nonhuman  primate. 

(b)  No  more  than  one  live  nonhuman 
primate  shall  be  tranported  in  a  primary 
enclosure;  Provided.  However,  that  a 
mother  and  her  nursing  young,  an 
estalished  male-female  pair,  a  family 
group,  a  pair  of  juvenile  animals  that 
have  not  reached  puberty,  or  other  pairs 
of  animals  that  have  been  habitually 
housed  together  may  be  shipped  in  the 
same  primary  enclosure.  Different 
species  of  nonhuman  primates  shall  not 
be  shipped  in  the  same  primary 
enclosure  or  in  separate  primary 
enclosures  of  a  shipping  container  that 
has  more  than  one  compartment. 

(c)  Primary  enclosures  used  to 
transport  live  nonhuman  primates  shall 
be  large  enough  to  ensure  that  each 
animal  contained  therein  has  sufficient 
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space  to  turn  around  Ifreely  in  a  normal 
manner  and  can  sit  iq  an  upright  hands 
down  position  withoikt  touching  the  top 
of  the  primary  enclosure:  Provided, 
However,  that  baboohs  chimpanzees, 
gorillas  and  orangutans  may  be 
restricted  in  their  movements  according 
to  professionally  accepted  standards 
when  such  freedom  of  movement  would 
constitute  a  danger  tq  the  live 
nonhuman  primates, 
other  persons 

(d)  Primary  enclosi 
transport  live  nonh 
have  solid  bottoms  I 
fluids  or  excreta  in  s. 
be  cleaned  and  sani 
used,  in  a  manner  Hi 
pathogenic  agents  an 
the  health  of  live  no 
Such  primary  enclose 
unused  litter  of  a  suiti 
material,  that  is  safe 
nonhuman  primates,  in  sufficient 
quantity  to  absorb  and  cover  excreta, 
unless  the  nonhuman  primates  are  on 
wire  or  other  nonsolid  floors  that  are 
suspended  above  the  bottom  of  the 
primary  enclosure. 

(e)  Primary  enclosu  "es  used  to 
transport  live  nonhun  an  primates, 
except  where  such  pri  mary  enclosures 
are  permanently  affix  >d  in  the  animal 
cargo  space  of  the  primary  conveyance, 
shall  be  clearly  marked  in  English  on  the 
outside  of  the  top  and  one  or  more  sides 
of  the  container,  in  letters  not  less  than 
2.5  centimeters  (1  inch)  in  height,  "WILD 
ANIMALS,"  "DO  NOT  TIP,"  "THIS 
SIDE  UP,"  "ONLY  AUTHORIZED 
PERSONNEL  MAY  OPEN 
CONTAINER,"  and  ol  tier  appropriate  or 
required  instructions.  The  container 
shall  also  be  marked  (in  the  outside  with 
arrows  or  other  marki  ags  to  indicate  the 
correct  upright  positio  n  of  the  container. 

(f)  Documents  accoi  npanying  the 
shipment  shall  be  atta  ched  in  an  easily 
accessible  manner  to  he  outside  of  a 
primary  enclosure  wh  ch  is  part  of  such 
shipment.  Instructions  shall  be  attached 
to  each  primary  enclo  lure  housing  live 
nonhuman  primates  f(  r  care  as  required 
by  this  subpart,  incluqing  feeding  and 
watering  as  specified  jn  §  14.114,  and 
information  on  any  drjigs  or  medication 
to  be  given.  f 

(g)  In  lieu  of  the  requirements  of 
paragraphs  (a)(6),  {a)(r)  and  (a)(9)  of  this 
section,  when  a  primary  enclosure  is 
permanently  affixed  vfithin  the  animal 
cargo  space  of  the  priiiary  conveyance 
so  that  the  front  openi  ng  is  the  only 
source  of  ventilation  f  )r  such  primary 
enclosure,  the  front  op  ening  shall  open 
directly  to  the  outside  of  the  primary 
conveyance  or  to  an  uhobstructed  aisle 
or  passageway  within  the  primary 
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conveyance.  Such  front  ventilation 
opening  shall  be  at  least  90  percent  of 
the  total  surface  area  of  the  front  wall  of 
the  primary  enclosure  and  covered  with 
bars,  wire  mesh  or  smooth  expanded 
metal. 

S  14.113    Primary  conveyances  (motor 
vaNcIa,  raN,  air  and  watar). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  live  nonhuman  primates 
shall  be  designed  and  constructed  to 
ensure  the  humane  and  healthful 
transport  of  the  live  nonhuman  primates 
contained  therein  at  all  times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  maimer 
to  prevent  the  ingress  of  engine  exhaust 
fumes  and  gases  produced  by  the 
primary  conveyance  during 
transportation. 

(c)  No  live  nonhuman  primate  shall  be 
placed  in  an  animal  cai^o  space  of 
primary  conveyance  that  does  not  have 
a  supply  of  air  sufficient  for  normal 
breathing  for  each  nonhuman  primate 
contained  therein,  and  the  primary 
enclosures  shall  be  positioned  in  the 
animal  cargo  space  in  such  a  manner 
that  each  nonhuman  primate  has  access 
to  sufficient  air  for  normal  breathing. 

(d)  Primary  enclosures  shall  be 
positioned  in  the  primary  conveyance  in 
such  a  manner  that  in  an  emergency  the 
live  nonhuman  primates  can  be  removed 
from  the  primary  conveyance 
expeditiously. 

(e)  The  interior  of  the  animal  cargo 
space  shall  be  kept  clean  to  ensure  that 
live  nonhuman  primates  are  not  exposed 
to  disease-causing  agents. 

(f)  Live  nonhuman  primates  shall  not 
be  transported  with  any  material, 
substance  (e.g.,  dry  ice)  or  device  that 
may  reasonably  be  expected  to  result  in 
inhumane  conditions  or  be  injurious  to 
the  health  of  the  nonhimian  primates 
unless  all  reasonable  precautions  are 
taken  to  prevent  such  conditions  or 
injury. 

(g)  Care  shall  be  taken  to  keep 
different  species  of  nonhuman  primates 
separate  in  the  primary  conveyance  so 
as  to  minimize  the  risk  of  spread  of 
disease  from  one  species  to  another. 

§  14.114    Food  and  water  requirements. 

(a)  All  live  nonhuman  primates  shall 
be  provided  potable  water  within  4 
hours  prior  to  commencement  of 
fransport  to  the  United  States.  Carriers 
shall  provide  potable  water  to  all  live 
nonhuman  primates  at  least  every  12 
hours  after  acceptance  for 
fransportation  to  the  United  States. 

(b)  Each  live  adult  nonhuman  primate 


1  year  of  age  or  over  shall  have  suitable 
food  made  available  to  them  at  least 
once  in  each  24  hour  period  and  live 
nonhuman  primates  less  than  1  year  of 
age  shall  have  suitable  food  made 
available  to  them  at  least  once  every  12 
hours  by  the  carrier  after  acceptance  for 
transportation  to  the  United  States. 

(c)  No  carrier  shall  accept  any  live 
nonhuman  primates  for  transport  to  the 
United  States  unless  written  instructions 
concerning  the  food  and  water 
requirements  of  such  Uve  nonhuman 
primate  while  being  so  transported  in 
affixed  to  the  outside  of  its  primary 
enclosure.  Such  instructions  shall 
include  quantity  of  water  required, 
amount  and  type  of  food  and  frequency 
of  feeding  and  watering  for  the  live 
nonhuman  primate  necessary  to  fulfill 
the  purposes  of  this  subpart.  The  carrier 
shall  follow  these  instructions  during 
fransport 

S  14.115   Care  In  transit 

(a)  During  surface  or  water 
fransportation  to  the  United  States,  it 
shall  be  the  responsibility  of  the  carrier 
to  visually  observe  each  Uve  nonhuman 
primate  as  frequently  as  circumstances 
allow,  but  not  less  than  once  every  4 
hours,  to  assure  that  they  are  receiving 
sufficient 'afr  for  normal  breathing,  the 
ambient  temperatures  are  within  the 
limits  prescribed  in  §  14.116  and  all 
other  applicable  standards  are  complied 
with.  Such  observation  shall  also  be  to 
determine  whether  any  of  the  live 
nonhuman  primates  are  in  obvious 
distress  and  to  attempt  to  correct 
conditions  where  observation  discloses 
such  distress  and  to  provide  any  needed 
veterinary  care  as  soon  as  possible. 

(b)  When  fransported  by  air,  Uve 
nonhuman  primates  shall  be  visually 
observed  by  the  carrier  as  frequently  as 
circimistances  may  dictate,  but  not  less 
than  once  every  4  hours,  if  the  animal 
cargo  space  is  accessible  during  flight.  If 
the  animal  cargo  space  is  not  accessible 
during  flight,  the  carrier  shall  visuaUy 
observe  the  Uve  nonhuman  primates 
whenever  loaded  and  unloaded  and 
whenever  the  animal  cargo  space  is 
otherwise  accessible  to  ensure  that  the 
live  nonhuman  primates  are  receiving 
sufficient  afr  for  normal  breathing,  the 
ambient  temperatures  are  within 
prescribed  limits  as  specified  in  §  14.116, 
and  aU  other  applicable  standards  are 
complied  with.  Such  observation  shall 
also  be  to  determine  whether  any  of  the 
live  primates  are  in  obvious  distress  and 
to  correct  conditions  where  observation 
discloses  such  distress  and  to  provide 
any  needed  veterinary  care  as  soon  as 
possible. 
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§14.116    Terminal  tacNttiM. 

(a]  All  terminal  facilities  for  live  wild 
animals  transported  to  the  United  States 
shall  contain  within  such  facilities  an 
animal  holding  area  or  areas.  No  carrier 
or  intermediate  handler  shall  commingle 
live  animal  shipments  with  inanimate 
cargo  in  an  animal  holding  area. 
Different  species  of  nonhuman  primates 
shall  not  be  held  in  close  proximity  to 
each  other  in  an  animal  holding  area. 

(b)  Carriers  and  intermediate  handlers 
holding  any  nonhuman  primate  in  an 
animal  holding  area  of  a  terminal 
facility  shall  provide  the  following: 

(1)  All  animal  holding  areas  of  a 
terminal  facility  or  intermediate  handler 
wherein  live  animal  shipments  are 
maintained  shall  be  cleaned  and 
sanitized  often  enough  to  prevent  an 
accumulation  of  debris  or  excreta,  to 
destroy  pathogenic  agents,  and  to 
minimize  vermin  infestation  so  as  to 
prevent  harm  and  disease  hazards  to 
live  nonhuman  prissates.  - 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
mammalian  pests  of  nonhuman  primates 
shall  be  established  and  maintained  for 
all  animal  holding  areas. 

(3)  Any  animal  holding  areas 
containing  live  nonhuman  primates  shall 
be  provided  with  sufficient  fresh  air  to 
allow  normal  breathing  by  means  of 
windows,  doors,  vents,  air  conditioning 
or  other  means  and  must  be  ventilated 
or  air  conditioned  by  means  of  fans, 
blowers,  air  conditioning  systems  or 
other  means  so  as  to  minimize  drafts, 
odors,  and  moisture  condensation. 

(4)  The  ambient  temperature  for  any 
live  nonhuman  primate  in  any  animal 
holding  areas  shall  not  be  allowed  to 
fall  beldw  7.2  degrees  C  (45  degrees  F) 
nor  be  allowed  to  exceed  29.5  degrees  C 
(85  degrees  F)  at  any  time:  PROVIDED. 
However,  that  no  live  nonhuman 
primate  shall  be  subjected  to  ambient 
temperatures  which  exceed  23.9  degrees 
C  (75  degrees  F)  for  more  than  4  hours  at 
a  time.  Auxiliary  ventilation,  such  as 
exhaust  fans  and  vents  or  fans  or 
blowers  or  air  conditioning  shall  be  used 
to  reduce  the  ambient  temperature  when 
the  air  temperature  within  such  animal 
holding  area  is  23.9  degrees  C  (75 
degrees  F)  or  higher.  To  ascertain 
compliance  with  the  provisions  of  this 
paragraph,  the  air  temperature  around 
any  bve  nonhuman  primate  shall  be 
measured  and  read  outside  the  primary 
enclosure  that  contains  such  nonhuman 
primates  at  a  distance  not  to  exceed  .91 
meters  (3  feet]  from  any  one  of  the 
external  walls  of  the  primary  enciosuje 
and  parallel  to  the  bottom  of  such 


primary  enclosure  at  a  point  that 
approximates  half  the  distance  between 
the  top  and  bottom  of  such  primary 
endonre. 

§14.117    Handnng. 

(a)  Carriers  shall  move  live  nonhuman 
primates  from  an  animal  holding  area  of 
a  terminal  facility  to  the  primary 
conveyance  and  from  the  primary 
conveyance  to  an  ammal  holding  area  of 
a  terminal  facility  as  expeditiously  as 
possible.  Carriers  and  intermediate 
handlers  holding  any  Uve  nonhuman 
primate  in  an  animal  holding  area  of  a 
terminal  faciHty  or  in  transporting  any 
nonhuman  primate  from  the  animal 
holding  area  of  a  terminal  facility  to  the 
primary  conveyance  or  from  the  primary 
conveyance  to  the  animal  holding  area 
of  a  terminal  facility,  including  loading 
and  unloading  procedures,  shall  provide 
the  following: 

(1)  Shelter  from  sunlight.  When 
sunlight  is  likely  to  cause  overiieating  or 
discomfort,  sufficient  shade  shall  be 
provided  to  protect  a  nonhuman  primate 
from  the  direct  rays  of  the  sun  and  such 
live  nonhimian  primate  shall  not  be 
subject  to  ambient  temperatures  that 
exceed  29.5  degrees  C  (85  degrees  F)  for 
a  period  of  more  than  45  minutes,  and 
which  shall  be  measured  and  read  in  the 
manner  prescribed  in  §  14.116  of  this 
subpart 

(2)  Shelter  from  rain  or  snow.  Live 
nonhuman  primates  shall  be  provided 
protection  to  allow  them  to  remain  dry 
daring  rain,  snow  or  other  forms  of 
precipitation. 

(3)  Shelter  from  cold  weather.  Live 
nonhuman  primates  shall  be  provided 
protection  when  the  outdoor  air 
temperature  falls  below  10  degrees  C  (50 
degrees  F)  and  such  live  nonhuman 
primates  shall  not  be  subjected  to 
ambient  termperatures  that  fall  below 
7.2  degrees  C  (45  degrees  F)  for  a  period 
of  more  than  45  minutes,  and  which 
shall  be  measured  and  read  in  the 
manner  prescribed  in  §  14.116  of  this 
subpart.  Such  protection  shall  include 
covering  of  transporting  devices. 

(b)  Care  shall  be  exercised  to  avoid 
handling  of  the  primary  enclosure  in 
such  a  manner  that  may  cause  physical 
or  emotional  trauma  to  the  Uve 
nonhuman  primates  contained  therein. 

(c)  Primary  enclosures  used  to  move 
any  Uve  nonhuman  primate  shall  not  be 
tossed,  dropped,  or  needlessly  t^ted  or 
otherwise  mishandled  and  shall  not  be 
stacked  or  placed  in  a  manner  that  may 
reasonably  be  expected  to  result  in  their 
faUiog. 


Specifications  for  ttie  Humane  and 
Healthful  Transport  of  Marine  Mammals 
(Cetaceans,  Sirenians,  Sea  Otters, 
Pinnipeds,  and  Polar  Bears) 

§14.121    Constommnttocarriafsfor 
transport 

(a)  No  carrier  shall  accept  any  live 
marine  mammal  for  transport  to  the 
United  States  (hat  has  not  been 
subjected  to  an  inspection  by  a  salaried 
veterinary  officer  employed  by  tfie 
national  government  of  the  initial 
country  from  which  the  Uve  marine 
mammal  is  being  exported.  Such  an 
examination  must  be  conducted  within 
10  days  prior  to  commencement  of 
transport  to  the  United  States.  A  health 
certificate,  signed  by  the  examining 
veterianrian,  stating  that  the  animal  has 
been  examined  and  is  healthy  and 
appears  able  to  stanc|  the  normal  rigors 
of  transport  and  appears  to  be  free  of 
any  communicable  disease,  must 
accompany  the  Uve  marine  mammal. 
Pregnant  marine  mammals  in  advanced 
stages  of  pregnancy  or  marine  mammals 
that  have  recently  given  birth  shall  not 
be  accepted  for  transport  to  the  United 
States  unless  the  animal  is  accompanied 
by  a  veterinary  certification  stating  that 
the  animal  has  been  examined,  the  state 
of  pregnancy  evaluated,  and  the  animal 
is  physically  able  to  stand  the  normal 
rigors  of  transport  to  the  United  States: 
PROVIDED.  However,  that  any  marine 
mammal  taken  in  the  marine 
environment  and  transported  directly  to 
the  United  States  under  a  U.S. 
Department  of  Commerce  or  US. 
Department  of  the  Interior  permit  is 
exempt  from  the  requirement  for  a 
veterinary  examination. 

(b)  No  carriers  shall  accept  any  Uve 
marine  mammal  for  transport  to  the 
United  States  presented  by  the 
consignor  more  than  6  hours  prior  to  the 
scheduled  departure  of  the  primary 
conveyance  on  which  it  is  to  be 
transported. 

(c)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  a  Uve 
marine  mammal  in  a  primary  enclosure 
that  conforms  to  the  requirements  for 
primary  enclosures  set  forth  in  the 

§  14.122  of  this  subpart. 

(d)  To  ensure  the  humane  and 
healthful  transport  of  the  live  marine 
mammal  to  the  United  States,  transport 
shall  be  accomplished  by  the  carrier 
without  unnecessary  delay. 

§14.122    Primary enetoMrMMMd to 

No  carrier  shaU  accept  for  transport  to 
the  United  States  any  Uve  marine 
mammal  in  a  primary  enclosure  that 


49718  Feder  J  Register  /  Vol.  50,  No.  233  /  Wednesday.  December  4.  1985  /  Proposed  Rules 


does  not  conform  to  the  following 
requirements: 

(a)  Primary  enclo)  ures  such  as 
compartments,  trans  port  cages,  cartons 
or  crates  used  to  tra  nsport  live  marine 
mammals  shall  be  o  mstructed  in  such  a 
manner  that: 

(1)  The  structural  itrength  of  the 
enclosure  shall  be  si  ifficient  to  contain 
the  live  marine  man  mal  and  to 
withstand  the  normi  1  rigors  of  transport. 

(2)  The  interior  of  the  encolosure  shall 
be  free  from  any  pratrusion  that  could 
be  injurious  to  the  li  r^e  marine  mammal 
contained  therein; 

(3)  No  part  of  the  I  ive  marine  mammal 
shall  be  subject  to  e:  tposure  outside  of 
the  primary  enclosure  that  may  cause 
injury  to  the  animal  ir  to  persons  who 
are  nearby  or  who  h  mdte  the  primary 
enclosure: 

(4)  The  openings  of  such  enclosures 
shall  be  easily  accesible  for  emergency 
removal  of  the  live  narine  mammal; 

(5)  The  openings  t|iat  provide  access 
to  the  primary  enclosures  shall  be 
secured  with  lockina  devices  designed 
to  prevent  accidenteu  opening; 

(6)  Except  as  provided  in  paragraph 
(h)  of  this  section,  and  except  for 
primary  enclosures  tliat  are  not 
completely  enclosedj  the  primary 


air  inlets  at  heights 
will  provide  cross 


enclosure  shall  have 
of  the  enclosure  that 
ventilation  at  all  levi  ils  (particulary 
when  the  marine  ma  nmals  are  in  a 
prone  position)  and  located  on  all  four 
sides  of  the  enclosurfe,  and  such 
ventilation  openings  shall  be  not  less 
than  16  percent  of  th ;  total  surface  area 
of  each  side  of  the  ei  closure: 

(7)  Except  as  provided  in  paragraph 
(h)  of  this  section,  an  d  except  for 
primary  enclosures  t  lat  are  not 
completely  enclosed,  the  primary 
enclosure  shall  have  spacer  bars  or 
other  devices  that  ar ;  1.9  centimeters 
(.75  inches)  or  larger  fitted  to  all  walls, 
the  roof  and  base  to  >revent  obstruction 
of  the  ventilation  op«  nings  and  to 
provide  a  mimimum  ;  lir  circulation 
space  of  1.9  centimetjrs  (.75  inches) 
between  the  primary  enclosure  and  any 
adjuacent  cargo  or  c(  nveyance  wall; 

(8)  The  surfaces  of  the  primary 
enclosure  shall  not  b;  treated  with  any 
paint,  preservative,  o  r  other  chemical 
that  is  toxic,  injuriou  i  or  otherwise 
harmful  to  the  health  or  well-being  of 
live  marine  mammali ; 

(9)  Except  as  provi  ied  in  paragraph 
(h)  of  this  section,  thi  i  primary  enclosure 
shall  have  adequate  landholds  or  other 
devices  for  Ufting  pn  vided  on  the 
exterior  of  the  primal  y  enclosure  to 
enable  the  primary  e  iclosure  to  be  lifted 
without  tilting  and  to  ensure  that  the 
person  handling  the  frimary  enclosure 


will  not  be  in  contact  with  the  marine 
mammal. 

(b)  Straps,  slings,  harnesses,  or  other 
such  devices,  if  used  for  body  support  or 
restraint,  when  transporting  marine 
mammals  such  as  cetaceans  or  sirenians 
shall  meet  the  following  requirements: 

(1)  Such  devices  shall  not  prevent 
access  to  marine  mammals  by 
attendants  during  transportation  for  the 
purpose  of  admininstering  in  transit 
care; 

(2)  Such  devices  shall  be  equipped 
with  special  padding  to  prevent  trauma 
or  injury  at  contact  points  on  the  body 
of  the  marine  mammal;  and 

(3)  Such  devices  shall  be  capable  of 
keeping  the  animals  from  thrashing 
about  and  causing  injury  to  themselves 
or  their  attendants,  and  yet  be 
adequately  designed  so  as  not  to  cause 
injury  to  the  animals. 

(c)  Primary  enclosures  used  to 
transport  live  marine  mammals  shall  be 
large  enough  to  assure  that: 

(1)  Sea  otters  have  sufficient  space  to 
turn  about  freely  in  a  stance  whereby  all 
four  feet  are  on  the  floor  and  so  that  the 
animal  can  sit  in  an  upright  position  and 
lie  in  a  natural  position; 

(2)  Each  pinniped  shall  have  sufHcient 
space  to  lie  in  a  natural  position;  and 

(3)  If  a  sling,  harness,  or  other 
supporting  device  is  used,  each 
cetacean,  sirenian  or  other  marine 
mammal  shall  have  sufficient  space  for 
support  of  its  body  without  causing 
injury  to  such  cetacean,  sirenian  or 
other  marine  mammals  due  to  contact 
with  the  primary  enclosure. 

(4)  Certain  species  shall  be  restricted 
in  their  movements  according  to 
professionally  accepted  standards  when 
freedom  of  movement  would  constitute 
a  danger  to  the  animals,  their  handlers 
or  other  persons. 

(d)  Marine  mammals  transported  to 
the  United  States  in  the  same  primary 
enclosure  shall  be  of  the  same  species 
and  maintained  in  compatible  groups. 
Marine  mammals  that  have  not  reached 
puberty  shall  not  be  transported  in  the 
same  primary  enclosure  with  adult 
marine  mammals  other  than  their  dams. 
Socially  dependent  animals  (e.g.,  sibling, 
dam  and  other  members  of  a  family 
group)  transported  in  the  same  primary 
conveyance  shall  be  allowed  visual  and 
olfactory  contact.  Female  marine 
mammals  shall  not  be  transported  in  the 
same  primary  enclosure  with  any 
mature  male  marine  mammals. 

(e)  Primary  enclosures  used  to 
transport  live  marine  mammals  shall 
have  solid  bottoms  to  prevent  leakage  of 
fluids  or  excreta  in  shipment  and  shall 
be  cleaned  and  sanitized,  if  previously 
used,  in  a  manner  that  will  destroy 
pathogenic  agents  and  pests  injurious  to 


the  health  of  live  marine  mammals.  Such 
primary  enclosures  shall  contain  unused 
litter  of  a  suitable  absorbent  material, 
that  is  safe  and  nontoxic  to  marine 
mammals,  in  sufficient  quantity  to 
absorb  and  cover  excreta,  unless  the 
marine  mammals  are  transported  in 
water,  on  wire,  or  other  nonsolid  floors 
that  are  suspended  above  the  bottom  of 
the  primary  enclosure. 

(f)  Primary  enclosures  used  to 
transport  live  marine  mammals,  except 
where  such  primary  enclosures  are 
permanently  affixed  in  the  animal  cargo 
space  of  the  primary  conveyance,  shall 
be  clearly  marked  on  the  outside  of  the 
top  and  on  one  or  more  sides  of  the 
container,  in  letters  not  less  than  2.5 
centimeters  (1  inch)  in  height,  "WILD 
ANIMALS."  "DO  NOT  TIP,"  "THIS 
SIDE  UF'  "ONLY  AUTHORIZED 
PERSONNEL  MAY  OPEN 
CONTAINER,"  and  other  appropriate  or 
required  instructions.  The  container 
shall  also  be  marked  on  the  outside  with 
arrows  or  other  markings  to  indicate  the 
correct  upright  position  of  the  container. 

(g)  Documents  accompanying  the 
shipment  shall  be  attached  in  an  easily 
accessible  manner  to  the  outside  of  a 
primary  enclosure  that  is  part  of  such 
shipment.  Instructions  shall  be  attached 
to  each  primary  enclosure  housiivg  live 
marine  mammals  for  care  as  required  by 
this  subpart  including  feeding  and 
watering  as  needed  by  the  animal  as 
specified  in  §  14.124,  and  information  of 
any  drugs  or  medication  to  be  given. 

(h)  In  lieu  of  the  requirements  of 
paragraphs  (a)(7),  (a)(8)  and  (a)(10)  of 
this  section,  when  a  primary  enclosure 
is  permanently  affixed  within  the  animal 
cargo  space  of  the  primary  conveyance 
so  that  the  front  opening  is  the  only 
source  of  ventilation  for  such  primary 
enclosure,  the  front  opening  shall  open 
directly  to  the  outside  of  the  primary 
conveyance  or  to  an  unobstructured 
aisle  or  passageway  within  the  primay 
conveyance.  Such  front  ventilation 
opening  shall  be  at  least  90  percent  of 
the  total  surface  area  of  the  front  wall  of 
the  primary  enclosure  and  covered  with 
bars,  wire  mesh  or  smooth  expanded 
metal. 

§  14.123    Primary  convayance*  (motor 
vaMda,  raH,  air  and  water). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  live  marine  manmials 
shall  be  designed  and  constructed  to 
ensure  the  humane  and  healthful 
transport  of  the  marine  mammals 
contained  therein  at  all  times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingress  of  engine  exhaust 
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fumes  and  gases  produced  by  the 
primary  conveyance  during 
transportation. 

(c)  No  live  marine  mammal  shall  be 
placed  in  an  animal  cargo  space  of  a 
primary  conveyance  that  does  not  have 
a  supply  of  air  sufficient  for  normal 
breathing  for  each  live  animal  contained 
therein,  and  the  primary  enclosures 
shall  be  positioned  in  the  animal  cargo 
space  in  such  a  manner  that  each 
marine  mammal  has  access  to  sufficient 
air  for  normal  breathing. 

(d)  Primary  enclosures  shall  be 
positioned  in  the  primary  conveyance  in 
such  a  manner  that  in  an  emergency  the 
live  marine  mammal  can  be  removed 
from  the  primary  conveyance 
expeditiously. 

(e)  The  interior  of  the  animal  cargo 
space  shall  be  kept  clean  to  ensure  that 
live  marine  mammals  are  not  exposed  to 
disease-causing  agents. 

(f)  Live  marine  mammals  shall  not  be 
transported  with  any  material, 
substance  (e.g..  dry  ice)  or  device  that 
may  reasonably  be  expected  to  result  in 
inhumane  conditions  or  be  injurious  to 
the  health  of  the  marine  mammal,  unless 
all  reasonable  precautions  are  taken  to 
prevent  such  conditions  or  injury. 

§  14.124    Food  and  water  requirements. 

(a)  Those  species  of  marine  mammals 
that  drinking  water  shall  be  provided 
potable  water  within  4  hours  prior  to 
commencement  of  transport  to  the 
United  States.  Such  marine  mammals 
shall  be  watered  as  often  as  necessary 
and  appropriate  to  the  species  involved 
to  ensure  die  good  health  and  well-being 
of  the  animals. 

(b)  Marine  mammals  shall  not  be 
transported  for  more  than  a  period  of  36 
hours  without  being  offered  suitable 
food.  When  accompanied  as  provided  in 
§  14.125,  such  marine  mammals  shall  be 
fed  during  transport  when  necessary  to 
provide  for  their  good  health  and  well- 
being. 

(c)  No  carriers  shall  accept  any  line 
marine  mammal  for  transport  to  the 
United  States  unless  written  instructions 
concerning  the  food  and  water 
requirements  of  such  live  marine 
mammal  while  being  so  transported  is 
affixed  to  the  outside  of  its  primary 
enclosure.  Such  instructions  shall 
include  quantity  of  water  required, 
amount  and  type  of  food  and  frequency 
of  feeding  and  watering  for  the  live 
marine  mammal  necessary  to  fulfill  the 
purposes  of  this  subpart.  The  carrier 
shall  follow  these  instructions  during 
transport. 

§14.125    Care  In  tranett. 

(a)  The  consignor,  or  an  authorized 
representative  of  either  the  consignor  or 


the  consignee  of  any  marine  mammal 
being  transported  to  the  United  States, 
knowledgeable  in  the  area  of  marine 
mamal  care,  shall  accompany,  in  the 
same  primary  conveyance,  cetaceans, 
sirenians,  sea  otters  and  pinnipeds 
during  the  time  of  transportation  to 
provide  for  the  health  and  well-being,  to 
observe  such  marine  mamals  and  to 
determine  whether  or  not  they  need 
veterinary  care  and  to  obtain  any 
needed  veterinary  care  as  soon  as 
possible-  Such  person  shall  provide  for 
such  cetaceans  and  sirenians  during 
periods  of  transport  by:  (1)  Keeping  the 
skin  moist  or  preventing  the  drying  of 
the  skin  by  such  methods  as  intermittent 
spraying  of  water  or  application  of  a 
nontoxic  emollient,  such  as  lanolin;  (2) 
assuring  that  the  pectoral  flippers  shall 
be  allowed  freedom  of  movement  at  all 
times;  (3)  making  adjustments  in  the 
position  of  such  marine  mammals  when 
necessary  to  prevent  necrosis  of  the  skin 
at  weight  pressure  points;  and  (4] 
calming  such  marine  mammals  to  avoid 
struggling,  thrashing,  and  other 
unnecessary  activity  which  may  cause 
overheating  or  physical  trauma. 

(b)  Not  less  than  one-half  of  the  floor 
area  in  a  primary  enclosure  used  to 
transport  sea  otters  to  the  United  States 
shall  be  leakproof  and  shall  contain 
sufficient  crushed  ice  or  ice  water  to 
provide  each  sea  otter  contained  therein 
with  moisture  necessary  to  allow  each 
sea  otter  to  maintain  its  hair  coat  by 
preventing  it  from  drying  and  to 
minimize  soiling  of  the  hair  coat  with 
urine  and  fecal  material:  Provided, 
However,  that  the  individal 
accompanying  the  sea  otter  may  direct 
otherwise  when  required  for  the  health 
and  well-being  of  the  sea  otter. 

(c)  Polar  bears  need  not  be 
accompanied  by  the  consignor, 
consignee  or  an  authorized 
representative  of  either  the  consignor  or 
the  consignee  unless  the  period  of 
transportation  will  exceed  24  hours  in 
duration.  During  surface  and  water 
transportation,  it  shall  be  the 
responsibility  of  the  carrier  to  inspect 
polar  bears  unaccompanied  by  an 
employee  or  attendant  at  least  every  4 
hours  to  determine  whether  they  need 
veterinary  care  and  to  provide  any 
needed  veterinary  care  as  soon  as 
possible.  When  transported  by  air,  live 
polar  bears,  unaccompanied  by  an 
attendant,  shall  be  inspected  by  the 
carrier  at  least  every  4  hours  if  the 
animal  cargo  space  is  accessible  during 
flight.  The  air  carrier  shall  inspect  such 
live  polar  bears  whenever  loaded  and 
unloaded  and  whenever  the  animal 
cargo  space  is  otherwise  accessible  to 
determine  whether  such  unattended  live 
animals  need  veterinary  care.  The 


carrier  shall  provide  any  needed 
veterinary  care  as  soon  as  possible, 
(d)  Wild  or  otherwise  dangerous 
marine  mammals  shall  not  be  taken 
from  the  primary  enclosure  except  under 
extreme  emergency  conditions  and  then 
only  by  their  trainer  or  othere 
authorized  individuals  who  are  capable 
of  handling  such  mamals  safely. 

§14.126    Terminal  facilities. 

(a)  All  terminal  facilities  for  live  wild 
animals  transported  to  the  United  States 
shall  contain  within  such  facilities  an 
animal  holding  area  or  areas.  No  carrier 
or  intermediate  handler  shall  commingle 
live  animal  shipments  with  inanimate 
cargo  in  any  animal  holding  area. 

(b)  Carriers  and  intermediate  handlers 
holding  any  marine  mammls  in  an 
animal  holding  area  of  a  terminal 
facility  shall  provide  the  following: 

(1)  All  animal  holding  areas  of  a 
terminal  facility  of  any  carrier  wherein 
marine  mammal  shipments  are 
maintained  shall  be  cleaned  and 
sanitized  often  enough  to  prevent  an 
accumulation  of  debris  Or  excreta,  to 
minimize  vermin  infestation  so  as  to 
prevent  harm  and  disease  hazards  to 
live  marine  mammals. 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
mammalian  pests  of  marine  mammals 
shall  be  established  and  maintained  for 
all  animal  holding  areas. 

(3]  Any  animal  holding  areas 
containing  live  marine  mammals  shall 
be  provided  with  sufficient  fresh  air  to 
allow  normal  breathing  by  means  of 
windows,  doors,  vents,  air  conditiong  or 
other  means  and  must  be  ventilated  or 
air  circulated  by  means  of  fans,  blowers, 
air  conditioning  systems  or  other  means 
so  as  to  minimize  drafts,  orders,  and 
moisture  condensation.  Auxiliary 
ventilation,  such  as  exhaust  fans  and 
vents  or  fans  or  blowers  or  air 
conditioning  shall  be  available  to  any 
animal  holding  area  containing  marine 
mammals  when  the  air  temperature 
within  such  animal  holding  area  is  23.9 
degrees  C  (75  degrees  F)  or  higher.  The 
air  temperature  around  any  marine 
mammal  in  any  animal  holding  area 
shall  not  be  allowed  to  fall  below  7.2 
degrees  C.  (45  degrees  F).  The  air 
temperature  around  any  polar  bear  shall 
not  be  all  lowed  to  exceed  29.5  degrees 
C.  (85  degrees  F)  at  any  time  and  no 
polar  bear  shall  be  subjected  to 
surrounding  temperatures  that  exceed 
23.9  degrees  C.  (75  degrees  F)  for  more 
than  4  hours  at  any  time.  To  ascertain 
compliance  with  the  provisions  of  this 
paragraph,  the  air  temperature  around 
any  marine  manunal  shall  be  measured 
and  read  outside  the  primary  enclosure 
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that  contains  sodt  ammal  at  a  distance 
not  to  exceed  St  metfrs  (3)  feet)  from 
any  oneef  the  extern^  walls  of  d» 
primary  endomre  and  paralls)'  to  Ae 
battDm  of  such  prisaafy  enclosure  at  a 
point  that  approximatles  half  the 


distance  between  the 


top  and  bottom  of 


lal  facility  to  the 
from  primary 
lal  holding  area 
icluding  loading, 
s,  shall  provide 

Ught.  When 
iise  overheating 


such  prinniy  eRctosai  e. 

S  14.127    HandHno. 

(a)  A  carrier  shall  n  ove  live  marine 
maimnals  htmr  an  ani  nai  holding  area 
of  a  terminal  bciiity  t  j  the  primary 
conveyance  and  from  the  primary 
conveyance  to  an  ami  ral  holding  area  of 
a  tenninat  facility  as  ( xpeditiously  as 
possible.  A  carrier  holding  any  live 
marine  mamal  in  an  a|umal  holding  area 
of  a  terminal  facility  (f  in  transporting 
any  live  marine  mam^  from  the  animal 
holding  area  of  a  ter 
primary  conveyance 
conveyance  to  the  ani^ 
of  a  terminal  facility, 
and  unloading  proced^ 
the  following: 

(1)  Shelter  from  si 
sunlight  i&  lildey  to  a 
and  diacamfort  sufficient  shade  shall  be 
provided  to  protect  a  Bve  marine 
mammal  from  the  direct  rays  of  the  sun 
and  such  live^  marine  i  lanimal  shall  not 
be  subjected  to  surroupding  air 
temperatures  that  Kxck^  29.5  de^-ees  C 
(85  degrees  F]  for  a  period  of  mocr  than 
45  minutes,  and  whicU  shaU  be 
measured  moA  read-  ia  jthe  manner   ' 
prescribed  in  S  14.126  bf  this  subpart 

(2)  Shelter  from  coid  weather. 
Transportkig  devices  ibail  be  covered  to 
provide  protectien  for  inarHW  mommals 
when  the  outdoor  air  lemperatBre  falls 
below  10  de^ees  C  (5^  degrees  F)  and 
such  live  marine  mi 
subjected  to-  smronr 
temperatures  that  fall 
C  (45  degrees  F)  for  a  oeriod  of  more 
than  45  minutes,  and  which  shall  be 
measured  and  read  in  the  manner 
prescribed  far  J  14.129  0f  tfiis  subpart 
Providetl  Howerer.  that  polar  bears  are 
exempt  frum  this  latter  requirement  and 
may  be  subject  to  temperatures  below 
7.2  degrees  C  (45  degr^s  F). 

(b)  Care  shall  be  exaccised  to  avoid 
handling  the  piimaiy  ^closure  in  such  a 
manner  that  raay  caus4  physical  or 
emotional  trauma  to  tl|e  live  mafioe 
mammal  contained  therein. 

(c)  Primacy  endostuis  luedttt  move 
any  hwfmeiine  mamaaat  shaU  Bot^be 
tossed  dtopycd  naaifi^ssiy  tiltni  at 
o  theiwis*  mialiaadM 
stacked  or  pbetd  ra  a 
reaaanaUp  becxpacte  ilai 
fallim. 


Is  shall  not  be 

air 

ow  7.2  degrees 


ami^altnotbe 
naBsier  that  ma^ 
kintfacir 
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(a)  No  carrier  shall  accept  any  lire 
elephant  or  aagulate  for  transport  to  the 
United  States,  that  has  not  been 
subjected  to  an  mspection  by  a  salaried 
veterinary  officer  emplasrcdbjr  the 
national  govexraaent  of  die  in^al 
country  from  which  the  live  dephant  or 
ungulate  is  being  exported  Such  ait 
exanmiatian  must  be  conducted  within 
10  days  prior  to  conmiencaneBt  of 
transport  to  the  United  States.  A  health 
certificate,  si^Kd  by  the  examinkig 
veterinarian,  stating  that  the  animal  has 
been  examined  and  is  heeMiy  and 
appaacaable  to  stand  the  normal  rigors 
of  transport  and  a)»pear»  to  be  free  of 
any  communicabie  disease,  must 
accompany  the  live  elephant  or 
ungulate.  Elephants  or  nngulates  in 
advanced  stages  of  pregnancy  or 
elephants  or  nngulates  that  ha<ve 
recently  given  birth  shall  not  be 
accepted  for  tran^>ort  to  the- United 
States.  Deer  species  shall  not  be 
accepted  unless  they  have  shed  Aeir 
angers  or  if  the  antlers,  when  hard  have 
been  satgic&lfy- removed. 

(b)  Nb  carriers  shall  accept  any  live 
elephant  or  ungulate  for  transport  to  the 
United  States  presented  by  the 
consignor  more  than  6  hours  prior  to  the 
scheduled  departure  of  the  primary 
conveyance  on  which  it  is  to  be 
transported. 

(c)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  a  live 
elephant  or  ungulate  in  a  primary 
enclosure  which  conforms  to  the 
requirements  for  primary  enclosures  set 
forth  in  §  14.132  (^  this  subpart. 

(d)  To  ensure  the  humane  and 
healthful  transport  of  the  live  elephant 
or  ungulate  to.  die  United  States. 
transpoBt  shall  be  accomplished  by  the 
carrier  without  unnecesary  delay. 

§14.132   Primary  andosuTMUMtf  to 
transport  Wve  atapTiaiiU  or  unyum— . 

No  carrier  shall  accepi  for  transpcu't  to 
the  United  States- any  live  elaphanter 
ungulate  in  a  primacy  enclosure  that 
doea  not  confoint  to  the  following 
requirementsc 

(a)  Primary  enGloaiire»such  as 
compartments,  traoBport  rspi.  i  iiiliiiiii. 
or  crates  used  to  traespod  bve 
elephants  or  ungolalcs  shall:  b«r 
constMwted  ia  such  a  mamwrthafc 

(1)  The  steBctaral  stteiqtb  at  the 
enclaauR  iMk  be  mJBcJMit  to  cenCain. 
thehue  ihipiwnt  srungidBteaiid-t» 
withstand  the  nsonalciger*  ottFanqwrt' 


(2)  The  interior  of  the  enclosure  shaB 
be  free  from  any  protmskmi  that  could 
be  injurious  to  the  live  elephant  or 
ungulate  contained  herein; 

(3)  No  pert  of  dieHredeiriiant  or 
ungalat&  shall  be  subject  to  exposure 
outside  of  the  primary  endosure  that 
may  cause  mjury  to  Ae  aniniri  orto 
persons  who  are  nearby  or  who  handle 
the  primary  endosm-e; 

(4)  The  openings  of  such  enclosures 
shall  be  easily  accessible  Par  emergency 
removal  of  the  liveeleiHtant  orungtdate; 

(5)  The  upeiihigs  that  provide  access 
to  the  prhsary  enclosures  shall  be 
secured  with  locking  devices  designed 
to  prevent  accidental  opening; 

(6)  Except  as  provided  in  paragraph 
(g)  of  this  section,  there  are  adequate 
openings  wift  spaces  or  holes  on  all  four 
sides  for  ventilation  so  as  to  ensure 
adequate  ventilation  at  aH  times; 

[7]  Except  as  provided  in  paragraph 
(g)  of  this  section,  spacer  bars  or  other 
devices  that  are  2.5  centimeters  (1.0 
inches^  or  larger  shall  be  fitted  to  alt 
waRs.  the  roof  and  base  to  prevent 
obstruction  of  the  ventilation  openinga 
and  to  provide  a  minimuln  air 
circulation  space  of  2.5  centimeters  (1.0 
inches)  between  the  primary  enclosure 
and  any  adjacest  camft  orcameyaacc 
walh 

(8)  The  surfaces  of  the  primary 
enclosure  shaQ  aat  be  tiecrted  with  any 
paint,  preatrvative,.Qr  other  ehemieal- 
that  is  toxic,  injurieua  or  otherwiaa 
harmful  to  the  health  or  well-being  of 
live  elephants  or  ungates; 

(9)  Exfi^  as  provided  in.  paragraph 
(g)  of  this  section,  adquate  devices  for 
lifting  sacfa  as  gripper  baes  or  facilities 
for  the  attachment  of  crane  slings  and 
runners  for  handling  by  fork  bft  shall  he 
provided  on  the  extexior  of  the  primary 
encloaofe  to  eaaUe  the  primary 
enclostire  to  be  liited  witheut  tilting  and 
to  enauw  that  persona  handling  the 
primary  enclosure  will  not  be  in  contact 
with  the  live  dcphmit  or  ua^ulates, 

(b)  No'more  that  one-hve  ek^ant  or 
ungetoteshallbs  tranapuKtedina 
primary  enckwwe. 

(c)  Primary-  eaehnurcs  used  to 
transport  Iise  elephants  (vungolates 
shall  be  o£  a  diroenuon  that  esabtes  the 
animal  to  stead  in  a  nptanl  oprigfat 
position  with  the  hoA  extoided  while 
at  the  saaae  time  restricting'  the 
movement  ol  theanim^  aothet  it  is 
unable  to  tern  arooad,  somersault  or  mil: 
over. 

(d)  Primiy  enctoauBei  used  to 
transport  elephants  or  ungulates  shall  be 
cleaned  or  sanitized,,  if  previously  used, 
in  a  manner  that  wilf  destroy  pathogenic 
agente  and  pcsfti  fniarione  to  the  heeitk 
01  oic^iHHHB^f'  ny^jurfltcs* 
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(e)  Primary  enclosures  used  to 
transport  elephants  or  ungulates  shall 
have  floors  of  slatted  construction  so 
designed  and  constructed  that  the 
spacing  between  the  slats  is  such  that 
the  animal's  feet  cannot  become  trapped 
between  the  slats.  There  shall  be 
removable,  leak-proof  trays  under  the 
slatted  floor  to  prevent  leakage  of  fluids 
or  excreta  in  shipment  with  a  sufficient 
quantity  of  unused  litter  of  a  suitable 
absorbent  material  that  is  safe  and 
nontoxic  to  elephants  and  ungulates  in 
sufficient  quantity  to  absorb  and  cover 
excreta:  Provided,  However,  that  the  use 
of  leak-proof  trays  may  be  omitted  if  the 
primary  enclosure  has  a  solid  leak-proof 
bottom  and  the  floor  of  which  is  covered 
with  unused  litter  of  a  suitable 
absorbent  material  that  is  safe  and 
nontoxic  to  elephants  or  ungulates  in 
sufficient  quantity  to  absorb  and  cover 
excreta. 

(f)  The  primary  enclosure  used  to 
transport  elephants  or  imgulates  with 
horns  or  tusks  shall  be  designed  and 
constructed  in  such  a  manner  to  prevent 
animals  with  horns  or  tusks  from 
becoming  trapped  and  injuring 
themselves. 

(g)  Primary  enclosures  used  to 
transport  elephants  or  ungulates,  except 
where  such  primary  enclosures  are 
permanently  affixed  in  the  animal  cargo 
space  of  the  primary  conveyance,  shall 
be  clearly  marked  on  the  outside  of  the 
top  and  one  or  more  sides  of  the 
container,  in  letters  not  less  than  2.5 
centimeters  (1  inch]  in  height.  "WILX) 
ANIMALS."  "DO  NOT  TIP,"  "THIS 
SIDE  UP,"  "ONLY  AUTHORIZED 
PERSONNEL  MAY  OPEN 
CONTAINER,"  and  other  appropriate  or 
required  instructions.  The  container 
shall  also  be  marked  on  the  outside  with 
arrows  or  other  markings  to  indicate  the 
correct  upright  position  of  the  container. 

(h)  Dociunents  accompanying  the 
shipment  shall  be  attached  in  an  easily 
accessible  manner  to  the  outside  of  a 
primary  enclosure  which  is  part  of  such 
shipment.  Instructions  for  the  care  of  the 
live  elephants  or  imgulates  shall  be 
included  with  the  documents 
accompanying  the  shipment,  including 
feeding  and  watering  as  needed  by  the 
animal  as  specified  in  §  14.136,  and 
information  on  any  drugs  or  medication 
to  be  given. 

(i)  In  lieu  of  the  requirements  of 
paragraphs  (a)(6),  (a)(7)  and  (a)(9)  of  this 
section,  when  a  primary  enclosure  is 
permanently  affixed  within  the  animal 
cargo  space  of  the  primary  enclosure  so 
that  the  front  opening  is  the  only  source 
of  ventilation  for  such  primary 
enclosure,  the  front  opening  shall  open 
directly  to  the  outside  of  the  primary 
conveyance  or  to  an  unobstructed  aisle 


or  passageway  within  the  primary 
conveyance.  Such  front  ventilation 
opening  shall  be  at  least  90  percent  of 
the  total  surface  area  of  the  front  wall  of 
the  primary  enclosure  and  covered  with 
bars,  wire  mesh  or  smooth  expanded 
metal. 

§  1 4. 1 33    Primary  conveyances  (motor 
vehida,  rati,  air  and  water). 

(a)  The  animal  cargo  space  or  primary 
conveyances  used  to  transport  to  the 
United  States  live  elephants  and 
ungulates  shall  be  designed  and 
constructed  to  ensure  the  himiane  and 
healthful  tranpsort  of  the  live  elephants 
or  ungulates  contained  therein  at  all 
times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingress  of  engine  exhaust 
fumes  and  gases  produced  by  the 
primary  conveyance  during 
transportation. 

(c)  No  live  elephant  or  ungulate  shall 
be  placed  in  a  animal  cargo  space  of  a 
primary  conveyance  that  does  not  have 
a  supply  of  air  sufficient  for  normal 
breathing  for  each  live  animal  contained 
therein,  and  the  primary  enclosures 
shall  be  positioned  in  the  animal  cargo 
space  in  such  a  manner  that  each 

•elephant  or  ungulate  has  access  to 
sufficient  air  for  normal  breathing. 

(d)  Primary  enclosure  shall  be 
positioned  in  the  primary  conveyance  in 
such  a  manner  that  in  an  emergency  the 
live  elephant  or  ungulate  can  be 
removed  from  the  primary  conveyance 
expeditiously. 

(e)  The  interior  of  the  animal  cargo 
space  shall  be  kept  clean  and  sanitized 
to  ensure  that  elephants  or  ungulates  are 
not  exposed  to  pathogenic  agents  and 
pest  injurious  to  the  health  of  live 
elephants  or  ungulates. 

(f)  Live  elephants  or  ungulate^  shall 
not  be  transported  with  any  material 
substance  (e.g.,  dry  ice]  or  device  that 
may  reasonably  be  expected  to  result  in 
inhumane  conditions  or  be  injurious  to 
the  health  of  the  elephants  or  ungulates 
unless  all  reasonable  precautions  are 
taken  to  prevent  such  conditions  or 
injury. 

§14.134    Food  and  water  requirements. 

(a)  All  live  elephants  or  imgulates 
shall  be  provided  potable  water  by  the 
carrier  within  4  hours.prior  to 
commencement  of  tranport  to  the  United 
States. 

(b)  No  carrier  shall  accept  any  live 
elephant  or  ungulate  for  transport  to  the 
United  States  unless  written  instruction 
concerning  the  food  and  water 
requirements  of  such  live  elephants  or 
ungulate  while  being  so  transported  is 
affixed  to  the  outside  of  its  primary 


enclosure.  Such  instructions  shall 
include  quantity  of  water  required, 
amount  and  type  of  food  and  frequency 
of  feeding  and  watering  for  the  live 
elephant  or  ungulate  necessary  to  fulfill 
the  purpose  of  this  subpart.  The  carrier 
shall  follow  these  instructions  during 
transport. 

§14.135    Care  In  transit 

(a)  During  surface  or  water 
transporation  to  the  United  States,  it 
shall  be  the  responsibility  of  the  carrier 
to  visually  observe  each  live  elephant  or 
ungulate  as  frequently  as  circumstances 
allow,  but  not  less  than  once  every  4 
hours,  to  assure  that  they  are  receiving 
sufficient  air  for  normal  breathing,  the 
ambient  temperatures  are  within  the 
limits  prescribed  in  §  14.136.  and  all 
other  applicable  standards  are  complied 
with.  Such  observations  shall  also  be  to 
determine  whether  any  of  the  live 
elephants  or  ungulates  are  in  obvious 
distress  and  to  attempt  to  correct 
conditions  where  observation  discloses 
such  distress  and  to  provide  any  needed 
veterinary  care  as  soon  as  possible. 

(b)  When  transported  by  air,  live 
elephants  or  ungulates  shall  be  visually 
observed  by  the  carrier  as  frequently  as 
circumstances  allow,  but  not  less  than 
once  every  4  hours,  if  the  animal  cargo 
space  is  accessible  during  flight.  If  the 
animal  cargo  is  not  accessible  during 
flight,  the  carrier  shall  visually  observe 
the  live  elephants  or  ungulates 
whenever  loaded  and  unloaded  and 
whenever  the  animal  cargo  space  is 
otherwise  accessible  to  ensure  that  the 
live  elephants  or  imgulates  are  receiving 
sufficient  air  for  normal  breathing,  the 
ambient  temperatures  are  within  the 
limits  prescribed  in  §  14.136,  and  all 
other  applicable  standards  are  complied 
with.  Such  observation  shall  also  be  to 
determine  whether  any  of  the  live 
elephants  or  ungulates  are  in  obvious 
distress  and  to  correct  conditions  where 
observation  discloses  such  distress  and 
to  provide  any  needed  veterinary  care 
as  soon  as  possible. 

§14.136    Tenninal  facilities. 

(a)  All  terminal  facilities  for  live  wild 
janimals  transported  to  the  United  States 
shall  maintain  within  such  facilities  an 
animal  holding  area  or  areas.  No  carrier 
or  intermediate  handler  shall  commingle 
live  animal  shipments  with  inanimate 
cargo  in  any  animal  holding  area. 

(b)  Carriers  and  intermediate  handlers 
holding  any  elephants  or  ungulates  in  an 
animal  holding  area  of  a  terminal 
facility  shall  provide  the  following:  ■ 

(1)  All  animal  holding  areas  of  a 
terminal  facility  of  any  carrier  wherein 
live  animal  shipments  are  maintained 
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shall  be  cleaned  and  sanitized  often 
enough  to  prevent  an  Bccuniulation  of 
debris  or  excreta,  to  (destroy  pathogenic 
agents  and  to  mininu^  vermin 
infestation  so  as  to  pr^ent  bann  and 
disease  hazard  to  livq  elephants  or 
ungulates.  I 

(2)  An  effective  proeram  for  the 
control  of  insects,  ectloparasites,  and 
mammahan  pests  of  elephants  or 
ungulates  shall  be  established  and 
maintained  foa*  all  aaiinal  holding  areas. 

(3)  Any  aniraal  holc^ng  areas 
containing  live  elephants  or  ungulates 
shall  be  provided  witl^  sufficient  fresh 
air  to  allow  aormftl  brjea thing  by  means 
of  windows^  doors,  ve^ta,  air 
conditioning  or  other  ineens  and  must 
be  ventilated  or  air  cokKlitioned  by 
means  of  fans,  Uoweik,  air  conditioBHtg^ 
system  oc  other  means  so  as  to  minimize 
drafts,  odors,  and  monture 
condensation. 

(4)  The  ait  tempera  Qure  around  any 
live  elephants  or  ungulates  in  any 
animal  holding  areas  shall  not  be 
allowed  to  fall  below  7.2  degrees  C  (4& 
degrees  F)  nor  be  allowed  to  exceed  29.5 
degrees  C  («5  degieeslF]  at  any  time: 
Provided,  However,  tl  at  no  live 
elephant  or  ungulate  s  tiall  be  subjected 
to  ambient  temperatui  es  that  exceed 
23.9  degrees  C  (75  deg  -ees  F)  for  more 
than  4  hours  at  any  tii  le.  Auxiliary 
ventilation,  such  as  e>  haust  fans  and 
vents  or  fons  or  blowt  rs  or  air 
conditioning  shall  be  iised  to  reduce  the 
ambient  temperature  <vhen  the  air 
temperature  witfirn  suth  animal  holding 
area  is  23.9  degrees  C 175  degrees  F)  or 
higher.  To  ascertain  cemphance  witii  the 
provisions  of  this  parjgrapli,  the  air 
temperature  around  a<ry  tive  elephant  or 
ungulate  shall  be  measured  and  read 
outside  the  primary  enclosure  which 
contains  such  elephan  ts  or  ungulates  at 
a  distance  not  to  exce  rd  .91  meters  (3 
feet)  from  any  one  of  I  te  external  walls 
of  the  primary  enclosure  and  parallel  ta 
the  bottom  of  such  pri  nary  enclosure  at 
a  point  which  approxr  nates  half  the 
distance  between  the  op  and  bottom  of 
such  primary  enclosur  >. 

§14.137    Handttnff. 

(a)  Carriers  shall  mc  ve  live  elephants 
and  ungulates  from  an  animal  holding 
area  of  a  tominaL  facility  to  the  primary 
conveyance  and  from  ihe  primary 
conveyance  to  an  anii^al  holding  area  of 
a  terminal  feeibty  as  Expeditiously  as 
possible.  Carriers  hGl<^ng  any  live 
elephants  or  imgnlate^  in  an  fflumal 
holding  acea  of  a  terminal  facility  or  in 
transporting  any  hve  alephant  or 
ungulate  from  the  animal  holding  area  of 
a  terminal  facility  to  tie  primary 
conveyaaee  or  from  ptintary  conveyance 
to  the  animal  holding  Area  of  a  terminal 


facility,  including  loading  and  anfawding 
procedures,  shall  provide  the  following: 

(1)  Shelter  from  sunlight.  When 
sunlight  is  likely  to  cavse  overheating  or 
discomfort,  sufficient  shade  shall  be 
provided  to  protect  a  live  elephant  or 
ungulate  from  the  direct  rays  of  the  sun 
and  such  Uve  elephant  or  ungulate  shall 
not  be  subjected  to  surrounding  air 
temperatures  that  exceed  29.5  degrees  C 
(85  degrees  F|  for  a  period  of  more  than 
45  minutes,  and  which  shall  be 
measured  and  read  in  the  manner 
prescribed  in  §  14.138  of  this  part 

[zy  Shelter  from  rain  or  snow.  live 
elephants  and  ungulates  shall  be 
provided  protection  to  allow  them  to 
remain  dry  during  rain,  snow  or  other 
forms  of  precipitation. 

(3)  Shelter  from  cold  weather. 
Transporting  devices  shall  be  covered  to 
provide  protection  for  live  elephants  or 
ungulates  when  the  outdoor  air 
temperature  falls  below  10  degrees  C  (50 
degrees  F)  and  such  Uve  elephants  or 
ungulates  shall  not  be  subjected  to 
surrounding  air  temperatures  that  fall 
below  7.2  degrees  C  (45  degrees  F)  for  a 
period  of  more  than  45  minutes,  and 
which  shall  be  measured  and  read  in  the 
manner  prescribed  in  §  14.136  of  this 
part. 

(b)  Care  shall  be  exercised  ta  avoid 
handling  of  the  primary  enclosure  ia 
such  a  manner  that  may  cause  physical 
or  emotional  trauma  to  the  live  elephant 
or  ungulate  contained  therein. 

(c]  Primary  enclosures  used  to  move 
any  live  elephant  or  ungulate  shall  not 
be  tossed,  chopped.  ne^UessIy  tilted  or 
otherwise  mishandled  and  ahaH  not  be 
stacked  or  placed  in  a  manner  that  may 
reasonably  be  expected  to  result  in  theit 
falling. 

Specifications  for  the  Honuuie  aad 
HealthM  Traiispart  of  Terrestrial 
Mammals  (Exdudii^  Efephaats  amA 
UnguJate^ 

§  14. U1    Consignment  to  car»iar»for 
transport 

(a)  No  carrier  shall  accept  any  live 
terrestrial  mammal  for  transport  to  the 
United  States  that  has  been  subjected  to 
an  inspection  by  a  salaried  veterinary 
officer  employed  by  the  national' 
govemmeit  at  the  initial  country  from 
which  the  live  terrestrial  mammal  is 
being  exported.  Such  an  examination 
must  be  conducted  within  10  days  prior 
to  commencement  of  transport  to  the 
United  States.  A  health  certificate, 
signed  by  the  examining  veterinarian, 
stating  that  the  animal  has  been 
examined,  is  healthy,  appears  to  be  able 
to  stand  the  noirmal  rigms  of  tran^xat 
and  appears  to  be  free  of  an^ 
communicable  disease,  must  accompany 


the  live  terrestrial  mammal-.  Terrestrial 
mammals  in  advanced  stages  of 
pregnancy  shall  not  be  accepted  for 
fransport  to  the  United  States  unless  the 
animal  is  accompanied  by  veterinary 
certification  stating  that  the  animal  has 
been  examined,  the  state  of  pregnancy    • 
evaluated,  aitd  i»  physically  able  to 
withstand  the  normal  rigors  of  transport 
to  the  United  States. 

(b)  No  carrier  shall  accept  any  live 
terrestrial  mammal  for  transport  to  the 
United  States  presented  by  the 
consignor  more  than  6  hours  prior  to  the 
scheduled  departure  of  the  primary 
conveyance  on  which  it  is  to  be 
transported. 

(c)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  a  Uve 
terrestrial  mammal  in  a  primary 
enclosure  that  confouna  to  the 
requirements  for  primary  enclosures  set 
forth  in  &  14.142.  of  the  standards. 

(d)  To  ensure  the  humane  and 
health&I  transport  of  live  terres^al 
mammaU^to  the  United  States,  transport 
shall  be  accomplished  by  the  carrier 
without  uimecessary  delay. 

§  14.142    Primary  enclosures  used'to 
transport  live  feiiesBM  iiuRmiials. 

No  carrier  shall  accept  for  transport  ta 
*the  United  States  any  live  terrestrial 
mammal  in  a  primary  enclosure  that 
does  not  conform  to  the  following 
requirements: 

(a)  Primary  enclosures  such  as 
compartments,  transport  cages,  cairtonsv 
or  crates  used  to-  transport  live 
terrestrial  mammal»  shall  be 
constructed  in  such  a  manner  thatr 

(1)  The  structural  strength  of  the- 
enclosuresball.be  sufficient  tocontain 
the  live  terrestrial  manamal  and  tin 
withstand  the  normal  rigors  ef  transport; 

(2)  The  interior  of  the  enclosure  shall 
be  free  from  any  protrusion  that  could 
be  injurious  to  the  live  terrestrial 
mammal  contained  therein; 

(a)  No  part  of  the  live  terrestrial 
mammal  shall  be  subject  to  expoaare 
outside  of  the  primary  enclosure  that 
may  cause  injury  to  the  animal  or  ta 
persons  who  are  nearby  or  who  handle 
the  primary  enclosure; 

(4)  The  openings  of  such  enclosures 
shaU  be  easily  accessible  for  emergency 
removal  of  the  live  terrestrial  mammal; 

(5)  The  openings  that  provide  access 
into  the  primary  enclosures  shall  be 
secured  with  locking  devices  designed 
to  prevent  accidental  opening; 

(6)  Except  as  provided  hi  paragraph 
(g)  (rf  this  section,  there  are  ventilation 
openings  located  on  two  opposite-  walls 
of  the  primary  oiclosure  and  die 
ventilation  opcninge  on  eaeh  mieh  wall 
shall  be  at  least  16  percent  ef  the  total 
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surface  area  of  each  such  wall  or  there 
are  ventiktioa  openiogs  located  on  all 
four  walla  of  the  primary  enclosure  and 
the  openings  on  each  suich  wall  shall  be 
at  least  8  percent  of  the  total  surface 
area  of  each  such  wall:  Provided, 
Howerer.  that  at  least  one-third  of  the 
minimum  area  required  for  ventilation  of 
the  primary  enclosure  shall  be  located 
on  the  lower  one-half  of  the  primary 
enclosure  and  at  least  one-third  of  the 
total  minimum  area  required  for 
ventilation  of  the  primary  enclosure 
shall  be  located  on  the  upper  one-half  of 
the  primary  enclosure; 

(7)  Except  as  provided  in  paragraph 
(g)  of  this  section,  spacer  bars  or  other 
devices  that  are  1.9  centimeters  (.75 
inches)  or  larger  shall  be  fitted  to  all 
walls,  the  roof  and  base  to  prevent 
obstruction  of  the  ventilation  openings 
and  to  provide  a  minmum  air  circulation 
space  of  1.9  centimeters  (.75  inches) 
between  the  primary  endosure  and  any 
adjacent  cargo  or  conveyance  wall; 

(8)  The  surfaces  of  the  primary 
enclosure  shall  not  be  treated  with  any 
paint,  preservative  or  other  chemical 
that  is  toxic  injiirious  or  otherwise 
harmful  to  the  health  or  will  being  of 
live  terrestrial  mammals; 

(9)  Except  as  provided  in  paragraph 
(g)  of  this  section,  adequate  handholds 
or  other  devices  for  lifting  shall  be 
provided  on  the  exterior  of  tha  primary 
enclosure  to  enable  the  primary 
enclosure  to  be  lifted  without  tilting  and 
to  ensure  that  the  person  handling  the 
primary  enclosure  will  not  be  in  contact ' 
with  the  terrestrial  mammal. 

(b)  No  more  than  one  Hve  terrestrial 
mammal  shall  be  transported  in  a 
primary  enclosure:  Provided,  However, 
that  a  mother  and  her  nursing  young 
may  be  transported  in  the  same  primary 
endosure. 

(c)  Primary  enclosures  used  to 
transport  live  terrestrial  mammals  shall 
be  large  enough  to  ensure  that  each 
animal  contained  therein  has  suffident 
space  to  t\im  completely  around  finely 
in  a  normal  manner  or  shall  prevent  it 

^  from  turning  at  all.  The  height  of  the 
primary  enclosure  shall  provide 
adequate  space  for  the  animal  to  stand 
upright  on  all  four  legs  with  the  head 
extended.  The  length  of  the  primary 
enclosure  shall  be  long  enough  to  enable 
the  terrestrial  mammal  to  lie  in  a  full 
prone  position. 

(d)  Primary  endosures  used  to 
transport  live  terrestrial  mammals  shall 
have  solid  bottoms  to  prevent  leakage  of 
fluids  or  excreta  in  shipment  and  shall 
be  cleaned  and  sanitized,  if  previously 
used,  in  a  manner  that  will  destroy 
pathogenic  agents  and  pests  injurious  to 
the  health  of  live  terrestrial  mammals. 
Such  primary  enclosures  shall  contain 


unused  Utter  of  a  suitable  absorbent 
material  that  is  safe  and  nantoxic  to 
terrestrial  mammals  in  suffident 
quantity  to  absorb  and  cover  excreta, 
unless  the  terrestrial  mammaU  are  on 
wire  or  other  mmsolid  floors  that  are 
suspended  above  the  bottom  of  tiie 
primary  endosure. 

(e)  Primary  endosures  used  to 
transport  Hve  terrestrial  mammals, 
except  where  such  primary  enclosures 
are  permanently  affixed  in  the  animal 
cargo  space  of  Uie  ivimary  conveyance, 
shall  be  deariy  marked  on  the  outside  of 
the  top  cmd  one  or  more  sides  of  the 
container,  in  letters  not  less  than  2.5 
centimeters  (1  inch)  in  hight,  "WILD 
ANIMALS,"  "DO  NOT  TIP."  "THIS 
SIDE  UP,"  t)NLY  AUTHCHUZED 
PERSONNEL  MAY  OPEN 
CONTAINER,"  and  other  ai^Hopriate  or 
required  instructicms.  The  container 
shall  also  be  marked  with  arrows  on  the 
outside  or  other  maridngs  to  indicate  the 
correct  tq>right  position  of  the  container. 

(f)  Documents  accompanying  the 
shipment  shall  be  attached  in  an  easily 
accessible  manner  to  the  outside  of  a 
primary  enclosure  that  is  part  of  such 
shipment  Insturctions  for  the  care  of  the 
live  terrestrial  mammals  shall  be 
induded  with  the  documents 
accompanying  the  shipment,  induding 
feeding  and  watering,  as  needed  by  thie 
animal  as  specified  in  8  14.146.  and 
information  on  any  drugs  or  medication 
to  be  taken. 

(g)  In  lieu  of  the  requirements  of 
paragraphs  (a)(6),  (a)(7)  and  (a)(9)  of  this 
section,  when  a  primary  endosure  is 
permanently  affixed  within  the  animal 
cargo  space  of  the  primary  ctHiveyance 
so  that  the  fit}nt  opening  is  the  only 
source  of  ventilation  for  such  primary 
endosure,  the  front  opening  shall  open 
directly  to  the  outside  of  the  primary 
conveyance  or  to  an  unobstructed  aisle 
or  passageway  within  the  primary 
conveyance.  Such  front  ventilation 
opening  shall  be  at  least  90  percent  of 
the  total  surface  area  of  the  front  wall  of 
the  primary  enclosure  and  covered  with 
bars,  wire  mesh  or  smooth  expanded 
metal. 

§  14.143    Prttnary  conveyancM  (motor 
vehicto,  rafl,  air  and  water). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  live  terrestrial  mammals 
shall  be  designed  and  constructed  to 
ensure  the  humane  and  healthful 
transport  of  the  live  terrestrial  mammals 
contained  therein  at  all  times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingress  of  engine  exhaust 
fumes  and  gases  produced  by  the 


primary  conveyance  during 
transportation. 

(c)  No  live  terrestrial  mammal  shall  be 
placed  in  an  animal  cargo  space  of  a 
primary  conveyance  that  does  not  have 
a  supply  of  air  sufficient  for  normal 
breathing  for  each  live  animal  contained 
therein,  and  the  primary  endosiocs 
shall  be  positioiwd  in  the  animal  cai^go 
space  in  such  a  manner  that  each 
terrestrial  mammal  has  access  to 
sufficient  air  for  normal  breathing. 

(d)  Primary  enclosures  sbaQ  be 
positioned  in  the  primry  conveyance  in 
such  a  manner  that  in  an  emergency  the 
live  terrestrial  mammnlt  can  be 
removed  from  the  primary  conveyance 
expeditioiuly. 

(e)  The  interim  of  the  animal  cargo 
space  shall  be  kept  dean  and  sanitized 
to  ensure  that  live  terrestrial  mammals 
are  not  exposed  to  pathogenic  agents 
and  pests  injurious  to  the  health  of  live 
terrestrial  mammals. 

(f)  Live  terrestrial  mammals  shall  not 
be  transported  with  any  material 
substance  (e.g.,  dry  ice)  or  device  that 
may  reasonably  be  expected  to  result  in 
inhumane  conditions  or  be  injurious  to 
the  health  of  the  terrestrial  mammals 
unless  all  reasonable  precautions  are 
taken  to  prevent  such  injury. 

914.144    Food  and  vMtarrequlranMfits. 

(a)  All  live  terrestrial  mammals  shaU 
be  provided  potable  water  by  the  carrier 
within  4  hours  prior  to  ctHumencement 
of  transport  to  the  United  States. 

(b)  No  carrier  shall  accept  any  live 
terrestrial  mammal  for  transport  to  the 
United  States  unless  written  instructions 
concerning  the  food  and  water 
requirements  of  such  live  terrestrial 
mammal  while  being  so  transported  is 
affixed  to  the  outside  of  its  primary 
enclosure.  Such  instructions  shall 
include  quantity  of  water  required, 
amount  and  type  of  food  and  frequency 
of  feeding  and  watering  for  the  live 
terrestrial  mammal  necessary  to  fulfill 
the  purposes  of  this  subpart.  The  carrier 
shall  follow  these  instructions  during 
transport 

$14,145   CwvhitranalL 

(a)  During  surface  transportation  to 
the  United  States,  it  shall  be  the 
responsibihty  of  the  carrier  to  visually 
observe  each  live  terrestrial  manunal  as 
frequently  as  circumstances  allow,  but 
not  less  than  once  every  4  hours,  to 
assure  that  they  are  receiving  suffident 
air  from  normal  breathing,  and  the 
ambient  temperatures  are  within  the 
limits  prescribed  in  ( 14.16  and  all  other 
applicable  standards  are  complied  with. 
Such  observation  shall  also  be  to 
determine  whether  any  of  the  hve 
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terrestrial  mammal  t  are  in  obvious 
distress  and  to  atte  npt  to  correct 
conditioos  where  observation  discloses 
such  distress  and  to  provide  any  needed 
veterinary  care  as  soon  as  possible, 
(b)  When  transported  by  air.  live 
terrestrial  mammall  shall  be  visually 
observed  by  the  catrier  as  frequently  as 
circumstances  allow,  but  not  less  than 
once  every  four  hoi^n,  if  the  animal 
cargo  space  is  accessible  during  flight  If 
the  animal  cargo  spbce  is  not  accessible 
during  flight,  the  carrier  shall  visually 
observe  the  live  terrestrial  mammals 
whenever  loaded  aid  unloaded  and 
whenever  the  animal  cargo  space  is 
otherwise  accessible  to  ensure  that  the 
live  terrestrial  mamtnals  are  receiving 
sufficient  air  for  nofmal  breathing,  the 
ambient  temperatuiies  are  within 
prescribed  limits  aa  specified  in  S  14.146 
and  all  other  ajqiliciible  standards  are 
complied  with.  Suc|  observations  shall 
also  be  to  determine  whether  any  of  the 
live  terrestrial  mambials  are  in  obvious 
distress  and  to  correct  conditions  where 
observation  discloses  such  distress  and 
to  provide  any  neeqed  veterinary  care 
as  soon  as  possibleJ 

f  14>146   Tsmtinal  fqcilitlM. 

(a)  AU  terminal  facilities  for  live  wild 
animals  transportefl  to  the  United  States 
shall  contain  withinl  such  facilities  an 
animal  holding  are^  or  areas.  No  carrier 
or  intermediate  hanpler  shall  commingle 
live  animal  shipments  with  inanimate 
cargo  in  any  animal  holding  area. 

(b)  Carriers  and  ititermediate  handlers 
holding  any  terrestrial  mammal  in  an 
animal  holding  ared  of  a  terminal 
facility  shall  provide  the  following: 

(1)  AU  animal  holding  areas  of  a 
terminal  facility  of  any  carrier  wherein 
live  animal  shipments  are  maintained 
shall  be  cleaned  and  sanitized  often 
enough  to  prevent  an  accumulation  of 
debris  or  excreta,  t(  destroy  pathogenic 
agents,  and  to  minimize  vermin 
infestation  so  as  to  prevent  harm  and 
disease  hazard  to  li  le  terrestrial 
mammals. 

(2)  An  effective  p:  'ogram  for  the 
control  of  insects,  e  :topari8ite8,  and 
mammalian  pests  of  terrestrial 
manmials  shall  be  estabhshed  and 
maintained  for  all  atiimal  holding  areas. 

(3)  Any  animal  holding  areas 
containing  live  terrestrial  mammals 
shall  be  provided  M\h  sufficient  firesh 


air  to  allow  normal 
of  windows,  doors, 


ireathing  by  means 
venia  or  air 


conditioning  or  othc  r  means  and  must 


be  ventilated  or  air 


conditioned  by 


means  of  fans,  blowfers,  air  conditioning 
system  or  other  me^ns  so  as  to  minimize 
drafts,  odors,  and  n^oisture 
condensation. 


(4)  The  air  temperature  around  any 
live  terrestrial  mammal  in  any  animal 
holding  areas  shall  not  be  allowed  to 
fall  below  72  degrees  C  (45  degrees  F) 
nor  be  allowed  to  exceed  29.5  C  (85 
degrees  F)  at  any  time:  Provided. 
However,  that  no  Uve  terrestrial 
mammal  shall  be  subjected  to  ambient 
temperatures  that  exceed  23.9  degrees  C 
(75  degrees  F)  for  more  than  4  hours  at 
any  time.  Auxiliary  ventilation,  such  as 
exhaust  fans  and  vents  or  fans  or 
blowers  or  air  conditioning  shall  be  used 
to  reduce  the  ambient  temperature  when 
the  air  temperature  within  such  animal 
holding  area  is  23.9  degrees  C  (75 
degrees  F)  or  higher.  To  ascertain 
compliance  with  the  provisions  of  this 
paragraph,  the  air  temperature  around 
any  live  terrestrial  mammal  shall  be 
measured  and  read  outside  the  primary 
enclosure  which  contains  such 
terrestrial  mammal  at  a  distance  not  to 
exceed  .91  meters  (3  feet)  from  any  one 
of  the  external  walls  of  the  primary 
enclosure  and  parallel  to  the  bottom  of 
such  primary  enclosure  at  a  point  that 
approximates  half  the  distance  between 
the  top  and  bottom  of  such  primary 
enclosure. 


§  14.147 

(a)  A  carrier  shall  move  hve  terrestrial 
mammals  from  an  animal  holding  area 
of  a  terminal  facility  to  the  primary 
conveyance  and  from  the  primary 
conveyance  to  an  cmimal  holding  area  of 
a  terminal  facility  as  expeditiously  as 
possible.  A  carrier  holding  any  live 
terrestrial  mammal  in  an  animal  holding 
area  of  a  terminal  facility  or  in 
transporting  any  live  terrestrial  mammal 
fit>m  the  animal  holding  area  of  a 
terminal  facility  to  the  primary 
conveyance  or  from  primary  conveyance 
to  the  animal  holding  area  of  a  termincd 
facility,  including  loading  and  unloading 
procedures,  shall  provide  the  following: 

(1)  Shelter  from  sunlight.  When 
sunlight  is  likely  to  cause  overheating  or 
discomfort,  sufficient  shade  shall  be 
provided  to  protect  a  live  terrestrial 
mammal  from  the  direct  rays  of  the  sim 
and  such  live  terrestrial  mammal  shall 
not  be  subjected  to  surrounding  air 
temperatures  that  exceed  29.5  degrees  C 
(85  degrees  F)  for  a  period  of  more  than 
45  minutes  and  which  shall  be  measured 
and  read  in  the  manner  prescribed  in 

§  14.146  of  this  subpart. 

(2)  Shelter  from  rain  or  snow.  Live 
terrestrial  mammals  shall  be  provided 
protection  to  allow  them  to  remain  dry 
during  rain,  snow  or  other  forms  of 
precipitation. 

(3)  Shelter  fit)m  cold  weather. 
Transporting  devices  shall  be  covered  to 
provide  protection  for  live  terrestrial 
mammals  when  the  outdoor  air 


temperature  falls  below  10  degrees  C  (50 
degrees  F)  and  such  live  terrestrial 
mammals  shall  not  be  subjected  to 
surrounding  air  temperatures  that  fall 
below  7^  degrees  C  (45  degrees  F)  for  a 
period  of  hiore  than  45  minutes,  and 
which  shaU  be  measured  and  read  in  the 
manner  prescribed  in  §  14.146  of  this 
subpart. 

(b)  Care  shall  be  exercised  to  avoid 
handling  of  the  primary  enclosure  in 
such  a  manner  that  may  cause  physical 
or  emotional  trauma  to  the  live 
terrestrial  mammal  contained  therein. 

(c)  Primary  enclosures  used  to  move 
any  live  terrestrial  mammal  shall  not  be 
tossed,  dropped,  needlessly  tilted  or 
otherwise  mishandled  and  shall  not  be 
stacked  or  placed  in  a  maimer  that  may 
reasonably  be  expected  to  result  in  their 
falling. 

Specifications  for  the  Humane  and 
Healthful  Transport  of  Small  Terrestrial 
Mammals  (Rats,  Nfice,  Cavies  and  Other 
Small  Terrestrial  Mammals 

§  14.151    Constgnment  to  carrier*  for 
transport 

(a)  No  carrier  shall  accept  any  live 
small  manmial  for  transport  to  the 
United  States  that  has  not  been 
subjected  to  an  inspection  by  a  salaried 
veterinary 'officer  employed  by  the 
national  government  of  the  initial 
country  from  which  the  live  small 
mammal  is  being  exported.  Such  an 
examination  must  be  conducted  within 
10  days  prior  to  commencement  of 
transport  to  the  United  States.  A  health 
certificate,  signed  by  the  examining 
veterinarian,  stating  that  the  animal  has 
been  examined  and  is  healthy  and 
appears  able  to  stand  the  normal  rigors 
of  transport  and  appears  to  be  fi^e  of 
any  communicable  disease,  must 
accompany  the  live  small  mammal. 

(b)  No  carrier  shall  accept  any  live  . 
small  mammal  for  transport  to  the 
United  States  presented  by  the 
consignor  more  than  6  hours  prior  to  the 
scheduled  departure  of  the  primary 
conveyance  on  which  it  is  to  be 
transported. 

(d)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  a  live 
small  mammal  in  a  primary  enclosure 
that  conforms  to  the  requirements  for  . 
primary  enclosures  set  forth  in  §  14.152 
of  the  standards. 

(d)  To  ensure  the  humane  and 
healthful  transport  of  the  live  small 
mammal  to  the  United  States,  transport 
shall  be  accomplished  by  the  carrier 
without  unnecessary  delay. 
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S  14.152 
transport  Hv*  t 

No  carrier  shall  accept  for  transport  to 
the  United  States  any  live  small 
mammal  in  a  primary  enclosure  that 
does  not  conform  to  the  following 
requirements: 

(a)  Primary  enclosures  sack  as 
compartments,  transport  cages,  cartons, 
or  crates  used  to  transport  live  small 
mammals  shall  be  constructed  in  su<^  a 
manner  that: 

(1)  The  structural  strength  oi  the 
enclosure  shall  be  sufficient  to  contain 
the  live  small  mammal  and  to  withstand 
the  normal  rigors  of  transport; 

(2)  The  interior  of  the  endosiu^  shall 
be  free  from  any  protrusion  that  could 
be  injurious  to  die  live  small  mammal 
contained  therein;  • 

(3)  No  part  of  the  live  small  mammal 
shall  be  subject  to  exposure  outside  of 
the  primary  enclosure  that  may  cause 
injury  to  the  animal  or  to  persons  who 
are  nearby  or  who  handle  the  primary 
enclosure; 

(4)  The  openings  of  such  enclosures 
shall  be  easily  accessible  for  emergency 
removal  of  the  live  small  mammals; 

(5)  The  openings  that  provide  access 
to  the  primary  enclosures  shall  be 
secured  with  locking  devices  designed 
to  prevent  accidental  opening; 

(6)  Except  as  provideid  in  paragraph  (f) 
of  this  section,  there  are  ventilation 
openings  located  on  two  opposite  walls 
of  the  primary  enclosure  and  the 
ventilation  openings  on  each  such  wall 
shall  be  at  least  16  percent  of  the  total 
surface  area  (rf  each  sudi  wrall  oe  there 
are  ventilation  openings  located  on  all 
four  walls  of  the  primary  enclosure  and 
the  openings  on  each  such  wall  shall  be 
at  least  8  percent  of  the  total  surface 
area  to  each  such  wall:  Provided, 
However,  that  at  least  oae-third  of  the 
minimum  area  required  for  ventilation  of 
the  primary  enclosure  shall  be  located 
on  the  lower  one-half  of  the  primary 
enclosure  and  at  least  one-third  of  the 
total  minimum  area  required  for 
ventilation  of  the  primary  enclosure 
shall  be  located  on  the  upper  one-half  of 
the  primary  enclosure; 

(7)  Except  as  provided  in  p«u«graph  (f) 
of  this  section,  spacer  bars  or  other 
devices  that  are  1.9  centimeters  (.75 
inches]  or  larger  sball  be  fitted  to  all 
walls,  the  roof  and  base  to  prevent 
obstruction  of  the  ventilation  openings 
and  to  provide  a  minimum  air 
circulation  space  of  1.9  centimeters  (.75 
inches)  between  the  primary  enclosure 
and  any  adjacent  cargo  or  conveyance 
wall; 

(8)  The  surfaces  of  the  primary 
enclosure  shall  not  be  treated  with  any 
paint,  preservative,  or  other  chemical 
that  is  toxic,  injurious  or  otherwise 


harmful  to  the  health  or  well-being  of 
live  small  mammals; 

(9)  Except  as  provided  in  paragraph  (Q 
of  this  section,  adequate  handholds  or 
other  devices  for  lifting  shall  be    . 
provided  on  the  exterior  of  the  primary 
enclosure  to  enable  the  inimary 
enclosure  to  be  lifted  without  tilting  and 
to  ensure  that  the  person  handling  the 
primary  enclosure  will  not  be  in  contact 
with  the  small  mammal 

(b)  Live  small  mammals  transported  in 


the  same  primary  endosnre  shall  be  of 
the  same  species  and  maintained  in 
compatible  groups.  Animals  that  fight 
with  each  other  shall  be  transported  in 
separate  primary  enclosures.  Females 
with  their  young  shall  not  be 
transported  in  primary  enclosures  with 
other  animals.  TTie  maximum  number  of 
small  mammals  transported  in  a  primary 
enclosure  shall  conform  to  density 
guidelines  specified  in  the  following 
table: 


Denstty  Guioeunes  for  Small  Mkmmalb 
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(c)  Primary  enclosures  used  to 
transport  live  small  mammals  as 
provided  in  this  section  shall  have  solid 
bottoms  to  prevent  leakage  of  fluids  or 
excreta  in  shipment  and  shall  be 
cleaned  and  sanitized,  if  previously 
used,  in  a  manner  that  will  destroy 
pathogenic  agents  and  pests  injurious  to 
the  health  of  live  small  mammals.  Such 
primary  enclosures  shall  contain  unused 
litter  of  a  suitable  absorbent  material 
that  is  safe  and  nontoxic  to  small 
mammals  in  sufficient  quantity  to 
absorb  and  cover  excreta,  unless  the 
small  mammals  are  on  wire  or  other 


nonsoHd  floors  that  are  suspended 
above  ^e  bottom  of  die  primaiy 
enclosure. 

(d)  Primary  enclosures  used  to 
transport  live  small  mammals,  except 
where  such  primary  enclosures  are 
permanendy  affixed  in  the  animal  cargo 
space  of  the  primary  conveyance,  shaQ 
be  clearly  marked  on  the  outside  of  the 
top  and  one  or  more  sides  of  the 
container,  in  letters  not  less  than  2.5 
centimeters  (1  inch)  in  height.  "WHS) 
ANIMALS."  "DO  NOT  TIP,"  "THIS 
SIDE  UP,"  "ONLY  AUTHORIZED 
PERSONNEL  MAY  OPEN 
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CONTAINER."  am  other  appropriate  or 
required  instructio  is.  The  container 
shall  also  be  marki  id  on  the  outside  with 
arrows  or  other  m«  rkings  to  indicate  the 
correct  upright  position  of  the  container. 

(e)  Documents  a^ompanying  the 
shipment  shall  be  Attached  in  an  easily 
accessible  mannerito  the  outside  of  a 
primary  enclosure  that  is  part  of  such 
shipment.  Instructions  for  the  care  of  the 
live  small  mammals  shall  be  included 
I  accompanying  the 
I  feeding  and 
I  by  the  animals  as 

and  information  on 
ition  to  be  given, 
squirements  of 
i){7),  and  (a)(9)  of 
this  section,  when  $  primary  enclosure 
is  permanendy  affiked  within  the  animal 
cargo  space  of  the  primary  conveyance 
so  that  the  front  opening  is  the  only 
source  of  ventilaticxi  for  such  primary 
enclosure,  the  front  opening  shall  open 
directly  to  the  outside  of  the  primary 
conveyance  or  to  ali  unobstructed  aisle 
or  passageway  within  the  primary 
conveyance.  Such  «t)nt  ventilation 
opening  shall  be  at  least  90  percent  of 
the  total  surface  area  of  the  front  wall  of 
the  primary  enclosure  and  covered  with 
bars,  wire  mesh  or  smooth  expanded 
metal. 


with  the  document! 
shipment  incluc 
watering  as  neede 
specified  in  §  14.1£ 
any  drugs  or  medic 
(0  In  lieu  of  the  i 
paragraphs  (a)(6). 


i  14.153    Primary  cc  tvnywncm*  (motor 
vahicia,  twM,  air  and  i  fatar). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  live  t  mall  mammals  shall 
be  designed  and  coiistructed  to  ensure 
the  humane  and  hetilthful  transport  of 
the  live  small  maminals  contained 
therein  at  all  times] 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingrass  of  engine  exhaust 
fumes  and  gases  produced  by  the 
primary  conveyanqe  during 
transportation. 

(c)  No  live  small  mammal  shall  be 
placed  in  an  anima  cargo  space  of  a 
primary  conveyanqe  that  does  not  have 
a  supply  of  air  sumcient  for  normal 
breathing  for  each  ive  animal  contained 
therein,  and  the  pri  nary  enclosures 
shall  be  positioned  in  the  animal  cargo 
space  in  such  a  maimer  that  each  small 
mammal  has  access  to  sufficient  air  for 
normal  breathing. 

(d)  Primary  enck  sures  shall  be 
positioned  in  the  pi  imary  conveyance  in 
such  a  manner  thatj  in  an  emergency  the 
live  small  mammals  can  be  removed 
from  the  primary  c(  nveyance 
expeditiously. 

(e)  The  interior  of  the  animal  cargo 
space  shall  be  kept  clean  and  sanitized 
to  ensure  that  live  small  mammals  are 


not  exposed  to  pathogenic  agents  and 
pests  that  are  injurious  to  the  health  of 
the  small  mammals. 

(f)  Live  small  mammals  shall  not  be 
transported  with  any  material, 
substance  (e.g.,  dry  ice)  or  device  that 
may  reasonably  be  expected  to  result  in 
inhumane  conditions  or  be  injurious  to 
the  health  of  the  small  mammals  unless 
all  reasonable  precautions  are  taken  to 
prevent  such  conditions  or  injury. 

9 14.154  Food  and  watar  raqutraments. 

(a)  All  live  small  mammals  shall  be 
provided  potable  water  within  4  hours 
prior  to  commencement  of  transport  to 
the  United  States. 

(b)  No  carrier  shall  accept  tmy  live 
small  mammal  for  transport  to  die 
United  States  unless  written  instructions 
concerning  the  food  and  water 
requirements  of  such  live  small  mammal 
while  being  so  transported  is  affixed  to 
the  outside  of  its  primary  enclosure. 
Such  instructions  shall  include  quantity 
of  water  required,  amoimt  and  type  of 
food  and  frequency  of  feeding  and 
watering  for  the  live  small  mammal 
necessary  to  fulfill  the  purposes  of  this 
subpart.  The  carrier  shall  follow  these 
instructions  during  transport. 

914.155  Car*  In  transit 

(a)  During  surface  or  water 
transportation  to  the  United  States,  it 
shall  be  the  responsibility  of  the  carrier 
to  visually  observe  each  live  small 
mammal  as  frequently  as  circumstances 
allow,  but  not  less  than  once  every  4 
hours,  to  assure  that  they  are  receiving 
sufficient  air  for  normal  breathing,  the 
ambient  temperatures  are  within  the 
limits  prescribed  in  S  14.156,  and  ail 
other  applicable  standards  are  complied 
with.  Such  observations  shall  also  be  to 
determine  whether  any  of  the  live  small 
mammals  are  in  obvious  distress  and  to 
attempt  to  correct  conditions  where 
observation  discloses  such  distress  and 
to  provide  any  needed  veterinary  care 
as  soon  as  possible. 

(b)  When  transported  by  air,  live 
small  mammals  shall  be  visually 
observed  by  the  carrier  as  &«quentiy  as 
circumstances  allow,  but  not  less  than 
once  every  4  hours,  if  the  animal  cargo 
space  is  accessible  during  flight.  If  the 
animal  cargo  space  is  not  accessible 
during  flight  the  carrier  shall  visually 
observe  tibe  live  small  mammals 
whenever  loaded  and  unloaded  and 
whenever  the  animal  cargo  space  is 
otherwise  accessible  to  ensure  that  the 
live  small  mammals  are  receiving 
sufficient  air  for  normal  breathing,  the 
ambient  temperatures  are  within 
prescribed  limits  as  specified  in  S  14.156, 
all  other  applicable  standards  are 


complied  with  and  to  determine  whether 
any  of  the  live  small  mammals  are  in 
obvious  distress  and  to  correct 
conditions  where  observation  discloses 
such  distress  and  to  provide  any  needed 
veterinary  care  as  soon  as  possible. 

914.156    Tarminal  facURlM. 

(a)  All  terminal  facilities  for  live  wild 
animals  transported  to  the  United  States 
shall  contain  within  such  facilities  an 
animal  holding  area  or  areas.  No  carrier 
or  intermediate  handler  shall  commingle 
live  animal  shipments  with  inanimate 
cargo  in  any  animal  holding  area. 

(b)  Carriers  and  intermediate  handlers 
holding  any  small  mammal  in  an  animal 
holding  area  of  a  terminal  facility  shall 
provide  the  following: 

(1)  All  animal  holding  areas  of  a 
terminal  facility  of  any  carrier  wherein 
live  animal  shipments  are  maintained 
shall  be  cleaned  and  sanitized  often 
enough  to  prevent  an  accumulation  of 
debris  or  excreta,  to  destroy  pathogenic 
agents  and  to  minimize  vermin 
infestation  so  as  to  prevent  harm  and 
disease  hazard  to  live  small  mammals. 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
mammalian  pests  of  small  mammals 
shall  be  established  and  maintained  for 
all  animal  holding  areas. 

(3)  Any  animal  holding  areas 
containing  live  small  mammals  shall  be 
provided  with  sufficient  fresh  air  to 
allow  normal  breathing  by  means  of 
windows,  doors,  vents,  air  conditioning 
or  other  means  and  must  be  ventilated 
or  air  conditioned  by  means  of  fans, 
blowers,  air  conditioning  systems  or 
other  means  so  as  to  minimize  drafts, 
odors,  and  moisture  condensation. 

(4)  The  air  temperature  around  any 
live  small  mammal  in  any  animal 
holding  areas  shall  not  be  allowed  to 
fall  below  7.2  degrees  C  (45  degees  F) 
nor  be  allowed  to  exceed  29.5  degrees  C 
(85  degrees  F)  at  any  time:  Provided, 
However,  that  no  live  small  mammal 
shall  be  subject  to  surrounding  air 
temperatures  that  exceed  23.9  degrees  C 
(75  degrees  F)  for  more  than  4  hours  at 
any  time.  Auxiliary  ventilation,  such  as  , 
exhaust  fans  and  vents  or  fans  or 
blowers  or  air  conditioning  shall  be  used 
to  reduce  the  ambient  temperature  when 
the  air  temperature  vdthin  such  animal 
holding  area  is  23.9  degrees  C  (75 
degrees  F)  or  higher.  To  ascertain 
comphance  with  the  provisions  of  this    * 
paragraph,  the  air  temperature  around 
any  live  small  mammal  shall  be 
measured  and  read  outside  the  primary 
enclosure  that  contains  such  small 
mammals  at  a  distance  not  to  exceed  .91 
meters  (3  feet)  from  any  one  of  the 
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externa}  walls  oi  the  prifnarjr  endosure 
and  parallel  to  tbe  bottom  of  such 
primary  enclosure  at  a  point  that 
approximates  half  the  distance  between 
the  top  and  bottom  of  such  primaiy 
enclosure. 

S  14.157    Handling.  ' 

(a)  A  carrier  shall  move  live  small 
mammals  from  an  animal  holding  area 
of  a  terminal  facility  to  the  primary 
conveyance  and  frmn  the  primary 
conveyance  to  an  animal  holding  area  of 
a  terminal  facility  as  expeditiously  as 
possible.  A  carrier  boldhig  any  live 
small  mammal  in  an  animal  holding  area 
of  a  terminal  facility  or  in  transporting 
any  live  small  mammal  from  the  animal 
holding  area  of  a  terminal  facility  to  the 
primary  conveyance  or  from  primary 
conveyance  to  the  animal  holding  area 
of  a  terminal  facility,  including  loading 
and  unloading  procedures,  shall  provide 
the  following: 

(1)  Shelter  from  sunlight.  When 
sunlight  is  likely  to  cause  overheating  or 
discomfort  sufficient  shade  shall  be 
provided  to  protect  a  live  small  mammal 
from  the  direct  rays  of  the  sun  and  such 
live  small  mammal  shall  not  be 
subjected  to  surrounding  air 
temperatures  diat  exceed  29.5  degrees  C 
(85  degrees  F)  for  a  period  of  more  than 
45  minutes,  and  which  ^lall  be 
measured  and  read  in  the  manner 
prescribed  in  §  14.156  of  this  subpart. 

(2)  Shelter  from  rain  or  snow.  Live 
small  mammals  shall  be  provided 
protection  to  aUow  them  to  remain  dry 
during  rain,  snow  or  other  forms  of 
precipitation. 

(3)  Shelter  from  cold  weather. 
Transporting  devices  shall  be  covered  to 
provide  protection  for  live  small 
mammals  when  the  outdoor  air 
temperature  falls  below  10  degrees  C  (50 
degrees  F)  and  such  live  small  mammals 
shall  not  be  subjected  to  surrounding  air 
temperatures  that  fall  below  7.2  degrees 
C  (45  degrees  F)  for  a  period  of  more 
than  45  minutes,  and  which  shall  be 
measured  and  read  in  the  manner 
prescribed  in  S  14.156  of  this  subpart. 

(b)  Care  should  be  exercised  to  avoid 
handling  of  the  primary  enclosure  in 
such  a  manner  that  may  cause  physical 
or  emotional  trauma  to  tbe  live  small 
mammal  contained  therein. 

(c)  Primary  enclosures  used  to  move 
any  live  small  mammal  shall  not  be 
tossed,  dropped,  needlessly  tilted  or 
otherwise  mishandled  and  shall  not  be 
stacked  or  placed  in  a  manner  that  may 
reasonably  be  expected  to  result  in  their 
falling. 


SpedfiealkiBa  for  the  Hinme  md 
Healthful  TraasiMHt  ef  Uetts,  Bats  and 
Flying  Lemurs 

ft  14.161    ConslgniniH  te  cmtttn  lor 
transport 

(a)  No  carrier  shall  accept  any  Uve 
sloth,  bat,  or  flsring  lemur  for  transport 
to  the  United  States  diat  has  not  been 
sidqected  to  an  hupection  by  a  salaried 
veterinary  officer  onployed  by  the 
national  government  of  the  initial 
country  from  which  the  live  ^otfa,  bat  or 
flying  lemur  is  being  exported.  Such  an 
examination  must  be  conducted  within 
10  days  prior  to  commencement  of 
fransport  to  the  United  States.  A  health 
certificate,  signed  by  the  examining 
veterinarian,  stating  that  the  animal  has 
been  examined  and  is  healthy  and 
appears  to  be  able  to  stand  the  normal 
rigors  of  transport  and  appears  to  be 
free  of  any  comraonicable  disease,  must 
accompany  the  live  sloth,  bat  or  flying 
lemur.  Sloths  or  flying  lemurs  in 
advanced  stages  of  pregnancy  shall  not 
be  accepted  for  transport  to  the  United 
States  unless  the  animal  is  accompanied 
by  veterinary  certification  stating  that 
the  animal  has  been  examined,  the  state 
of  pre^ancy  evaluated,  and  the  animal 
is  physically  able  to  stand  the  normal 
rigors  of  transport  to  the  United  States. 

(b)  No  carrier  shall  accept  any  live 
sloth,  bat  or  flying  lemur  for  transport  to 
the  United  States  presented  by  the 
consignor  more  than  6  hours  prior  to  the 
scheduled  departure  of  tbe  primary 
conveyance  on  which  it  is  to  be 
fransported. 

(c)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  a  Uve 
sloth,  bat  or  flying  lemur  in  a  primary 
enclosure  that  conforms  to  the 
requirements  for  primary  enclosures  set 
forth  in  ft  14.162  of  the  standards. 

(d)  To  ensure  the  humane  and 
healthful  transport  of  the  live  sloth,  bat 
or  flying  lemur  to  the  United  States, 
transport  shall  be  accomplished  by  the 
carrier  without  unnecessary  delay. 

9  14.162    Primary  endosurM  used  to 
transport  Nvs  stotfts,  liats  or  flying  lemurs. 

No  carrier  shall  accept  for  transport  to 
the  United  States  any  live  sloth,  bat  or 
flying  lemur  in  a  primary  enclosure  that 
does  not  conform  to  the  following 
requirements: 

(a)  Ihimary  enclosures  such  as 
compartments,  transport  cages,  cartons, 
or  crates  used  to  transport  live  sloths, 
bats  m  flying  lemurs  shall  be 
constructed  in  such  a  manner  that: 

(1)  The  structural  strength  of  the 
enclosure  shall  be  sufficient  to  contain 
the  tive  sloth,  bat  or  flying  l«nur  and  to 
withstand  the  normal  rigors  of  transport; 


(2)  The  interior  of  die  endosnre  shall 
be  free  from  any  protrusion  diat  could 
be  injurious  to  the  Hve  sloth,  bat  or 
flying  lemur  contained  therein; 

(3)  No  part  of  the  live  sloth,  bat  or 
flying  lemur  shall  be  subject  to  exposure 
outside  of  the  primary  enclosure  that 
may  cause  injury  to  the  animal  or  to 
persons  who  are  nearby  or  who  handle 
the  primary  enclosure; 

(4)  The  openings  of  such  enclosures 
shall  be  easily  accessible  for  emergency 
removal  of  the  live  sloth,  bat  or  flying 
lemur, 

(5)  Tbe  openings  that  provide  access 
to  the  primary  enclosures  shall  be 
seciu-ed  with  locking  devices  designed 
to  prevent  acddentad  apemag; 

(6)  There  are  adequate  openings  in  the 
primary  enclosure  so  as  to  ensure 
adequate  circulation  of  air  at  all  times; 

(7)  Spacer  bars  or  other  devices  that 
are  1.9  centimeters  (.75  inches)  or  larger 
shaU  be  fitted  to  all  walls,  the  roof  and 
base  to  prevent  obstruction  of  the 
ventilation  openings  and  to  provide  a 
minimum  air  circulation  space  of  1.9 
centimeters  (.75  inches)  between  the 
primary  enclosure  and  any  adjacent 
cargo  or  conveyance  wall; 

(8)  The  surfaces  of  the  primary 
enclosure  shall  not  be  treated  with  any 
paint,  preservative,  or  other  chemical 
that  is  toxic,  injurious  or  otherwise 
harmful  to  the  health  or  well-being  of 
live  sloths,  bats  or  flying  lenrars; 

(9)  Adequate  handholds  or  other 
devices  for  lifting  shall  be  provided  on 
the  exterior  of  the  primary  enclosure  to 
enable  the  primary  enclosure  to  be  lifted 
without  tilting  and  to  ensure  that  the 
person  handlkig  the  primary  enclosure 
wiU  not  be  in  contact  with  the  sloth,  bat 
or  flying  lemur. 

(b)  No  more  than  one  Uve  sloth,  bat  or 
flying  lemur  diaU  be  transported  in  a 
primary  enclosure:  Provided,  However, 
that  a  mother  and  her  nursing  young,  an 
established  male-female  pair,  a  fon^y 
group,  a  pair  of  juvenile  animals  that 
have  not  reached  puberty,  or  other  pairs 
of  animals  that  have  been  habituaUy 
housed  together  may  be  shipped  in  the 
same  primary  enclosure. 

(c)  Primary  enclosures  used  to 
transport  Uve  sloths,  bats  or  flying 
lemurs  shall  be  large  enough  to  ensure 
that  each  animal  contained  therein  has 
sufficient  space  to  move  around  freely  in 
a  normal  manner.  Primary  enclosures 
designed  and  constructed  to  transport 
sloths,  bats  or  flying  lemurs  shall  have  a 
wide  perch,  bar  or  mesh  of  suitable 
strength  fitted  under  the  main  roof,  and 
spaced  from  it  in  such  a  way  that  the 
animals  may  hang  from  it  in  their 
natural  position. 
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pathogenic  agen' 
the  health  of  Uve 
lemurs.  Such  pri 
contain  unused  11 
absorbent  materi 
nontoxic  to  sloth: 


CONTAINER, 
required  instructic 


(d)  Primary  enclosures  used  to 
transport  live  sloths,  bats  or  flying 
lemurs  as  provide  d  in  this  section  shall 
have  solid  bottom  s  to  prevent  leakage  of 
fluids  or  excreta  i  i  shipment  and  shall 
be  cleaned  and  sanitized,  if  previously 
used,  in  a  mannerjthat  will  destroy 

and  pests  injurious  to 
loths,  bats  or  flying 
ry  enclosures  shall 
er  of  a  suitable 
that  is  safe  and 
bats  or  flying  lemurs 
in  sufficient  quantty  to  absorb  and 
cover  excreta,  unless  the  sloths,  bats  or 
flying  lemurs  are  on  wire  or  other 
nonsolid  floors  placed  above  a 
removable  waterproof  tray  with  a 
sufficient  quantity  of  absorbent 
material. 

(e)  Primary  enctt)sures  used  to 
transport  live  slotks,  bats  or  flying 
lemurs,  except  where  such  primary 
enclosures  are  peiinanently  aflixed  in 
the  animal  cargo  space  of  the  primary 
conveyance,  shall  jbe  clearly  marked  on 
the  outside  of  the  |op  and  one  or  more 
sides  of  the  container,  in  letters  not  less 
than  2.5  centimeters  (1  inch)  in  height, 
"WILD  ANIMALS^"  "DO  NOT  TIP." 
"THIS  SIDE  UP,"  70NLY  AUTHORIZED 
PERSONNEL  MAT  OPEN 

other  appropriate  or 
IS.  The  container 
shall  also  be  markfed  on  the  outside  with 
arrows  or  other  markings  to  indicate  the 
correct  upright  position  of  the  container. 

(f)  Documents  accompanying  the 
shipment  shall  be  |ittached  in  an  easily 
accessible  manner!  to  the  outside  of  a 
primary  enclosure  Ithat  is  peirt  of  such 
shipment  Instructions  for  the  care  of  the 
life  sloths,  bats  or  flying  lemurs  shall  be 
included  with  the  documents 
accompanying  thelshipment,  including 
feeding  and  waterfag  as  needed  by  the 
animal  as  specified  in  §  14.164,  and 
information  on  anj  drugs  or  medication 
to  be  given.  | 

(g)  Separate  flanjge-sided  troughs  for 
food  and  water,  retnovable  from  the 
outside,  and  with  provisions  for  closing 
the  trough  access  auring  removal  shall 
be  provided  to  pre  ^ent  escape  of  the 
animals. 

9  14.163    Primary  o  tnveyances  (motor 
vcMcte,  rai,  air  and  tnfr). 

(a)  The  animal  c  irgo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  live  j  iloths,  bats  or  flying 
lemurs  shall  be  de$igned  and 
constructed  to  enstu^  the  humane  and 
healthful  transport  of  the  live  sloths, 
bats  or  flying  lemu  rs  contained  therein 
at  all  times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingr  >ss  of  engine  exhaust 
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fumes  and  gases  produced  by  the 
primary  conveyance  during 
transportation. 

(c)  No  live  sloth,  bat  or  flying  lemur 
shall  be  placed  in  an  animal  cargo  space 
of  a  primary  conveyance  that  does  not 
have  a  supply  of  air  sufficient  for  normal 
breathing  for  each  live  animal  contained 
therein,  and  the  primary  enclosures 
shall  be  positioned  in  the  animal  cargo 
space  in  such  a  manner  that  each  live 
sloth,  bat  or  flying  lemur  has  access  to 
sufficient  air  for  normal  breathing. 

(d)  Primary  enclosures  shall  be 
positioned  in  the  primary  conveyance  in 
such  a  manner  that  in  an  emergency  the 
live  sloth,  bat  or  flying  lemur  can  be 
removed  from  the  primary  conveyance 
expeditiously. 

(e)  The  interior  of  the  animal  cargo 
space  shall  be  kept  clean  and  sanitized 
to  ensure  that  live  sloths,  bats  or  flying 
lemurs  are  not  exposed  to  pathogenic 
agents  or  pests  that  are  injurious  to  the 
health  of  the  sloths,  bats  or  flying 
lemurs. 

(f)  Live  sloths,  bats  or  flying  lemurs 
shall  not  be  transported  with  any 
material  substance  (e.g.,  dry  ice)  or 
device  that  may  reasonably  be  expected 
to  result  in  inhumane  conditions  or  be 
injurious  to  the  health  of  the  Uve  sloths, 
bats  or  flying  lemurs  unless  all 
reasonable  precautions  are  taken  to 
prevent  such  conditions  or  injury. 

§  14.164    Food  and  water  raquirefflents. 

(a)  All  live  sloths,  bats  or  flying 
lemurs  shall  be  provided  potable  water 
within  4  hours  prior  to  commencement 
of  transport  to  the  United  States. 

(b)  No  carrier  shall  accept  any  live 
sloth,  bat  or  flying  lemur  for  fransport  to 
the  United  States  unless  written 
instructions  concerning  the  food  and 
water  requirements  of  such  live  sloth, 
bat  or  flying  lemur  while  being  so 
transported  is  affixed  to  the  outside  of 
its  primary  enclosure.  Such  instructions 
shall  include  quantity  of  water  required, 
amount  and  type  of  food  and  frequency 
of  feeding  and  watering  for  the  live 
sloth,  bat  or  flying  lemur  necessary  to 
fulfill  the  purposes  of  the  subpart.  The 
carrier  shall  follow  these  instructions 
during  transport. 

§14.165    Car*  In  transit 

(a)  During  surface  or  water 
transportation  to  the  United  States,  it 
shall  be  the  responsibility  of  the  carrier 
to  visually  observe  each  live  sloth,  bat 
or  flying  lemur  as  frequently  as 
circumstances  allow,  but  not  less  than 
once  every  4  hours,  to  assure  that  they 
are  receiving  sufficient  air  for  normal 
breathing,  the  ambient  temperatures  are 
within  the  limits  prescribed  in  §  14.166, 
and  all  other  applicable  standards  are 


complied  with.  Such  observations  shall 
also  be  to  determine  whether  any  of  the 
live  sloths,  bats  or  flying  lemurs  are  in 
obvious  distress  and  to  attempt  to 
correct  conditions  where  observation 
discloses  such  distress  and  to  provide 
any  needed  veterinary  care  as  soon  as 
possible. 

(b)  When  transported  by  air.  live 
sloths,  bats  or  flying  lemurs  shall  be 
visually  observed  by  the  carrier  as 
frequently  as  circumstances  may 
dictate,  but  not  less  than  once  every  4 
hours,  if  the  animal  cargo  space  is 
accessible  during  flight.  If  the  animal 
cargo  space  is  not  accessible  during 
flight  the  carrier  shall  visually  observe 
the  live  sloths,  bats  or  flying  lemurs 
whenever  loaded  and  unloaded  and 
whenever  the  animal  cargo  space  is 
otherwise  accessible  to  ensure  that  the 
live  sloths,  bats  or  flying  lemurs  are 
receiving  sufficient  air  for  normal 
breathing,  the  ambient  temperatures  are 
within  prescribed  limits  as  specified  in 
§  14.166,  and  all  other  applicable 
standards  are  complied  with.  Such 
observations  shall  also  be  to  determine 
whether  any  of  the  live  sloths,  bats  or 
flying  lemurs  are  in  obvious  distress  and 
to  correct  conditions  where  observation 
discloses  such  distress  and  to  provide 
any  needed  veterinary  care  as  soon  as 
possible. 

§14.166    Terminal  facilitlM. 

(a)  All  terminal  facilities  for  live  wild 
animals  transported  to  the  United  States 
shall  contain  within  such  facilities  an 
animal  holding  area  or  areas.  No  carrier 
or  intermediate  handler  shall  commingle 
live  animal  shipments  with  inanimate 
cargo  in  any  animal  holding  area. 

(b)  Carriers  and  intermediate  handlers 
holding  any  sloth,  bat  or  flying  lemur  in 
an  animal  holding  area  of  a  terminal 
facility  shall  provide  the  following: 

(1)  All  animal  holding  areas  of  a 
terminal  facility  of  any  carrier  wherein 
live  animal  shipments  are  maintained 
shall  be  cleaned  and  sanitized  often 
enough  to  prevent  an  accumulation  of 
debris  or  excreta,  to  destroy  pathogenic 
agents  and  to  minimize  vermin 
infestation  so  as  to  prevent  harm  and 
disease  hazard  to  live  sloths,  bats  or 
flying  lemurs. 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
mammalian  pests  of  sloths,  bats  or 
flying  lemurs  should  be  established  and  ' 
maintained  for  all  animal  holding  areas. 

(3)  Any  animal  holding  areas 
containing  live  sloths,  bats  or  flying 
lemurs  shall  be  provided  with  sufficient 
fresh  air  to  allow  normal  breathing  by 
means  of  windows,  doors,  vents,  air 
conditioning  or  other  means  and  must 
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be  ventilated  or  air  conditioned  by 
means  of  ferns,  blowers,  air  conditioning 
system  or  other  means  so  as  to  minimize 
drafts,  odors,  and  moisture 
condensation. 

(4)  The  air  temperature  around  any 
live  sloth,  bat  or  flying  lemur  in  any 
animal  holding  areas  shall  not  be 
allowed  to  fall  below  7.2  degrees  C  (45 
degrees  F)  nor  be  allowed  to  exceed  29.5 
degrees  C  (85  degrees  F)  at  any  time: 
Provided,  however,  that  no  live  sloth, 
bat  or  flying  lemur  shall  be  subjected  to 
ambient  air  temperatures  that  exceed 
23.9  degrees  C  (75  degrees  F)  for  more 
than  4  hours  at  any  time.  Auxiliary 
ventilation,  such  as  exhaust  fans  and 
vents  or  fans  or  blowers  or  air 
conditioning  shall  be  used  to  reduce  the 
ambient  temperature  when  the  air 
temperature  within  such  animal  holding 
area  is  23.9  degrees  C  (75  degrees  F)  or 
higher.  To  ascertain  compliance  with  the 
provisions  of  this  paragraph,  the  air 
temperature  around  any  live  sloth,  bat 
or  flying  lemur  shall  be  measured  and 
read  outside  the  primary  enclosure  that 
contains  such  sloths,  bats  or  flying 
lemurs  at  a  distance  not  to  exceed  .91 
meters  (3  feet)  from  any  one  of  the 
external  walls  of  the  primary  enclosure 
and  parallel  to  the  bottom  of  such 
primary  enclosure  at  a  point  that 
approximaies  half  the  distance  between 
the  top  and  bottom  of  such  primary 
enclosure. 

§14.167    HandMno. 

(a)  A  carrier  shall  move  live  sloths, 
bats  or  flying  lemurs  fi^m  an  animal 
holding  area  of  a  terminal  facility  to  the 
primary  conveyance  and  from  the 
primary  conveyance  io  an  animal 
holding  area  of  a  terminal  facility  as 
expeditiously  as  possible.  A  carrier 
holding  any  live  sloth,  bat  or  flying 
lemur  in  an  animal  holding  area  of  a 
terminal  facility  or  in  transporting  any 
hve  sloth,  bat  or  flying  lemur  from  the 
animal  holding  area  of  a  terminal 
facility  to  the  primary  conveyance  or 
from  the  primary  conveyance  to  the 
animal  holding  area  of  a  terminal 
facility,  including  loading  and  unloading 
procedures,  shall  provide  the  following: 

(1)  Shelter  from  sunlight.  When 
sunlight  is  likely  to  cause  overheating  or 
discomfort,  sufRcient  shade  shall  be 
provided  to  protect  a  live  sloth,  bat  or 
flying  lemur  from  the  direct  rays  of  the 
sun  and  such  live  sloth,  bat  or  flying 
lemiu-  shall  not  be  subjected  to 
surrounding  temperatures  that  exceed 
29.5  degrees  C  [85  degrees  F]  for  a 
period  of  more  than  45  minutes,  and 
which  shall  be  measured  and  read  in  the 
manner  prescribed  in  §  14.166  of  this 
part. 


(2)  Shelter  from  rain  or  snow.  Live 
sloths,  bats  or  flying  lemurs  shall  be 
provided  protection  to  allow  them  to 
remain  dry  during  rain,  snow  or  other 
forms  of  precipitation. 

(3)  Shelter  from  cold  weather. 
Transporting  devices  shall  be  covered  to 
provide  protection  for  live  sloths,  bats  or 
flying  lemurs  when  the  outdoor  air 
temperature  falls  below  10  degrees  C  (50 
degrees  F]  and  such  live  sloths,  bats  or 
flying  lemurs  shall  not  be  subjected  to 
surrounding  air  temperatures  that  fall 
below  7.2  degrees  C  (45  degrees  ¥)  for  a 
period  of  more  than  45  minutes,  and 
which  shall  be  measured  and  read  in  the 
manner  prescribed  in  9  14.166  of  this 
part. 

(b)  Care  shall  be  exercised  to  avoid 
handling  of  the  primary  enclosure  in 
such  a  maimer  that  may  cause  physical 
or  emotional  trauma  to  the  live  sloth,  bat 
or  flying  lemur  contained  therein. 

(c)  Primary  enclosures  used  to  move 
any  live  sloth,  bat  or  flying  lemiu-  shall 
not  be  tossed,  dropped,  needlessly  tilted 
or  otherwise  mishandled  and  shall  not 
be  stacked  or  placed  in  a  manner  that 
may  reasonably  be  expected  to  result  in 
their  falling. 

Specifications  for  the  Humane  and 
Healthful  Transport  of  Parrots.  Pigeons, 
Passerines,  and  Near-Passerines 

§  14.171    Consignment  to  carriara  for 
transport 

(a)  No  carrier  shall  accept  any  live 
parrot,  pigeon,  passerine  or  near- 
passerine  for  transport  to  the  United 
States  that  has  not  been  subjected  to  a 
veterinary  examination  for  health  and , 
condition  by  a  salaried  veterinary 
officer  employed  by  the  national 
government  of  the  initial  country  from 
which  the  bird  is  being  exported.  Such 
an  examination  must  be  conducted 
within  30  days  prior  to  entry  into  the 
United  States  for  pigeons,  doves  and 
personally  owned  pet  birds  and  within 
10  days  prior  to  entry  for  other  parrots, 
passerines,  and  near-passerines.  A 
health  certificate,  signed  by  the 
examining  veterinarian,  stating  that  the 
bird  has  been  examined,  is  healthy, 
shows  no  evidence  of  communicable 
disease  and  appears  to  be  able  to 
withstand  the  normal  rigors  of  transport 
must  accompany  the  bird  to  the  United 
Sates:  Provided,  However,  that  certain 
birds  such  as  personally  owned  pet 
birds  that  originated  in  the  United  States 
and  are  being  returned  to  this  country 
and  pet  birds  from  Canada  as  specified 
in  9  CFR,  Part  92.2,  are  exempt  from  the 
requirement  and  do  not  require  either  a 
veterinary  examination  or  a  health 
certificate  from  the  country  to  export  in 


order  to  be  accepted  for  transport  to  the 
United  States  by  the  carrier. 

(b)  No  carrier  shall  accept  any  live 
wild  bird  for  transport  to  the  United 
States  that  has  been  captured  in  the 
%vild  unless  a  salaried  veterinary  officer 
employed  by  the  national  government  of 
the  country  from  which  the  bird  is  being 
exported  certifies  that  the  bird  has  been 
subjepted  to  a  holding  and  conditioning 
period  of  at  least  21  days.  Certification 
to  this  effect  shall  be  included  in  the 
health  certificate  issued  by  the 
examining  veterinarian. 

(c)  No  carrier  shall  accept  any  live 
bird  for  transport  to  the  United  States 
presented  by  the  consignor  more  than  6 
hours  prior  to  the  scheduled  departure 
of  the  primary  conveyance  on  which  it  is 
to  be  transported. 

(d)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  live  wild 
birds  in  a  primary  enclosure  that 
conforms  to  the  requirements  set  forth  in 
S  14.172. 

(e)  To  ensure  the  humane  and 
healthful  transport  of  the  live  birds  to 
the  United  States,  transport  shall  be 
accomplished  by  the  carrier  without 
unnecessary  delay. 

§  14.172    Primary  •nclosure  used  to 
transport  Hva  wild  t)«rds. 

No  carrier  shall  accept  for  transport  to 
the  United  States  any  live  wild  bird  in  a 
primary  enclosure  that  does  not  conform 
to  the  following: 

(a)  Primary  enclosure  such  as 
compartments,  transport  cages,  cartons, 
or  crates  used  to  transport  live  wild 
birds  to  the  United  States  shall  be 
constructed  in  such  a  manner  that: 

(1)  The  structural  strength  of  the 
primary  enclosure  shall  be  sufficient  to 
contain  the  live  wild  bird  and  stand  the 
normal  rigors  of  transport; 

(2)  The  interior  of  the  primary 
enclosure  shall  be  free  from  any 
protrusion  that  could  be  injurious  to  the 
live  wild  bird  contained  therein; 

(3)  No  part  of  the  live  wild  bird  will  be 
exposed  outside  of  the  primary 
enclosure  that  may  cause  injury  to  the 
bird  or  to  persons  who  are  nearby  or 
those  who  handle  the  primary  enclosure; 

(4)  The  openings  of  such  primary 
enclosures  shall  be  easily  accessible  for 
emergency  removal  of  the  live  wild  bird; 

(5)  The  openings  that  provide  access 
to  the  primary  enclosure  shall  be 
secured  with  locking  devices  designed 
to  prevent  accidential  opening; 

(6]  Adequate  opening  on  all  sides  for 
ventilation  so  as  to  ensure  adequate 
circulation  of  air  at  all  times; 

(7)  Spacer  bars  or  other  devices  that 
are  1.9  centimeters  (.75  inches)  or  larger 
shall  be  fitted  to  all  walls,  the  roof  and 
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base  to  prevent  obabuction  of  the 
ventilation  openings  and  to  provide  a 
minimum  air  circulation  space  of  1.9 
centimeters  (.75  incites)  between  the 
primary  enclosure  4id  any  adjacent 
cargo  or  conveyant^  wall. 

(8)  The  surface  of]  the  primary 
enclosure  shall  not  be  treated  with  any 
paint,  preservative,  pr  other  chemical 
that  is  toxic,  injurio^  or  otherwise 
harmful  to  the  healtn  or  well-being  of 
the  live  wild  birds; 

(9)  Adequate  handholds  or  other 
devices  for  lifting  shall  be  provided  on 
the  exterior  of  the  pfimary  enclosure  to 
enable  the  primary  enclosure  to  be  lifted 
without  tilting  and  tt>  ensure  that  the 
person  handling  thel  primary  enclosure 
will  not  be  in  contact  with  the  live  wild 
birds.  J 

(b)  Perches  shall  be  provided  for  such 
live  wild  birds  that  fest  by  perching.  The 
diameter  of  the  petkh  shall  be  large 
enough  to  permit  the  birds  to  maintain  a 


firm,  comfortable 
Perches  should  be 
droppings  do  not  fa! 
troughs  or  onto  othi 
perched.  There  shal 
room  to  allow  the  b] 


p  with  their  claws. 

laced  so  that  the 
into  the  food 
birds  that  are 
be  enough  head 
Is  to  move  on  and 


off  the  perches  without  touching  the  top 
of  the  primary  enclosure  and  without 
permitting  the  tail  to  drag  on  the  bottom 
of  the  primary  encIci|Bure. 

(c)  Ihimary  enclosures  used  to 
transport  live  parrois.  pigeons, 
passerines  or  near-passerines  shall  be 
large  enough  to  ensure  that  the  birds 
have  sufficient  perch  space  so  that  each 
bird  can  perch  comfbrtably  at  the  same 
time  and  each  bird  has  enough  space  to 
spread  its  wings  ana  to  turn  around 
freely.  Nor  more  than  50  live  parrots, 
passerines  or  near-passerines  shall  be 
contained  in  a  singly  primary  enclosure 
and  no  more  than  IQO  pigeons  shall  be 
contained  in  a  singl^  primary  enclosure. 

(d)  Separate  flange-side  troughs  for 
food  and  water,  rennvable  from  the 
outside,  and  with  thp  provision  for 
closing  the  trough  aScess  during  removal 
to  prevent  the  birds  wrom  escaping  shall 
be  provided.  Nectarjeating  birds  shall  be 
provided  with  feeditg  bottles  that  are 
fitted  with  the  spouls  projecting  into  the 
primary  enclosure  and  which  are 
accessible  for  repleaishment  piuposes. 

(e)  Live  wild  birds  transported  in  the 
same  primary  enclosure  shall  be  of  the 
same  species  and  maintained  in 
compatible  groups,  (irds  that  Hght  with 
each  other  shall  be  Placed  in  separate 
primary  enclosures.] 

(f)  Primary  enclos^ires  used  to 
transport  live  wild  birds  as  provided  in 
this  section  shall  have  solid  bottoms  to 
prevent  leakage  of  ebccreta  and  Uquids 
and  shall  be  cleanec  and  sanitized  if 
previously  used.  In  <  manner  that  will 
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destroy  pathogenic  agents  and  pests 
injurious  to  the  health  of  the  live  wild 
birds.  Such  primary  enclosures  shall 
contain  unused  litter  of  suitable 
absorbent  material  that  is  safe  and 
nontoxic  to  Uve  wild  birds  in  sufficient 
quantity  to  absorb  and  cover  excreta, 
unless  the  birds  are  on  wire  or  other 
nonsolid  floors  placed  above  the 
removable,  waterproof  tray  with  a 
sufficient  quantity  of  absorbent 
material. 

(g)  Primary  enclosures  used  to 
transport  live  wild  birds  shall  be  clearly 
marked  on  the  outside  of  the  top  and 
one  or  more  sides  of  the  container,  in 
letters  not  less  than  2-5  centimeters  (1 
inch)  in  height.  "WILD  BIRDS,"  "  DO 
NOT  TIP.  "THIS  SIDE  UP."  "ONLY 
AUTHORIZED  PERSONNEL  MAY 
OPEN  CONTAINER."  and  other 
appropriate  or  required  instructions.  The 
container  shall  also  be  marked  on  the 
outside  with  arrows  or  other  markings 
to  indicate  the  correct  upright  position 
of  the  container. 

(h)  Doaunents  accompanying  the 
shipment  shall  be  attached  in  an  easily 
accessible  manner  to  the  outside  of  a 
primary  enclosure  that  is  part  of  such 
shipment.  Instructions  for  the  care  of 
live  vtrild  birds  shall  be  included  with 
the  documents  accompaning  the 
shipment,  including  feeding  and 
watering  as  needed  by  the  birds  as 
specified  in  §  14.174.  and  information  on 
any  drugs  or  medication  to  be  given. 

9 14.173    Prinnary  conveyances  (inotor 
vehide,  ran,  air  and  watery. 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  Uve  wild  birds  shall  be 
designed  and  constructed  to  ensure  the 
humane  and  healthful  transport  of  live 
wild  birds  contained  therein  at  all  times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingress  of  engine  exhaust 
fumes  and  gases  produced  by  the 
primary  conveyance  during  b-ansport 

(c)  No  hve  wild  birds  shall  be  placed 
in  an  animal  cargo  space  of  a  primary 
conveyance  that  does  not  have  a  supply 
of  air  sufficieat  for  normal  breathing  of 
each  live  wild  bird  contained  therein, 
and  the  primary  enclosures  shall  be 
positioned  in  the  animal  cargo  space  in 
such  a  manner  that  each  live  bird  has 
access  to  sufficient  air  for  normal 
breathing. 

(d)  Primary  enclosures  shall  be 
positioned  in  the  primary  conveyance  in 
such  a  manner  that  in  an  emergency  the 
live  wild  birds  can  be  removed  from  the 
primary  conveyance  expeditiously. 

(e)  The  interior  of  the  animal  cargo 
space  shall  be  kept  dean  and  sanitized 
to  ensure  that  live  wild  birds  are  not 


exposed  to  pathogenic  agents  and  pests 
that  are  injurious  to  the  health  of  wild 
birds. 

(f)  Live  wild  birds  shall  be  transported 
with  any  material,  substance  (e.g.,  dry 
ice)  or  device  that  may  reasonably  be 
expected  to  result  in  inhumane 
conditions  or  be  injurious  to  the  health 
of  the  birds  unless  all  reasonable 
precautions  are  taken  to  prevent  such 
injury. 

i4.if4    rooo ana waier re((Uvwnenis. 

(a)  All  live  birds  shall  be  provided 
potable  water  by  the  carrier  within  4 
hours  prior  to  commencement  of 
transport  to  the  United  States. 

(b)  No  carrier  shall  accept  any  live 
wild  birds  for  transport  to  the  United 
States  unless  written  instructions 
concerning  the  food  and  water 
requirements  of  such  Uve  wild  birds 
while  being  so  transported  are  affixed  to 
the  outside  of  the  primary  enclosure. 
Such  instructions  shaU  include  quantity 
of  water  required,  amount  and  type  of 
food  and  frequency  of  feeding  and 
watering  for  the  Uve  wild  birds 
necessary  to  fulfill  the  purposes  of  this 
subpart  The  carrier  shall  follow  these 
insfructions  during  transport 

§14.175   CaralntransIL 

(a)  During  surface  or  water 
transportation  to  the  United  States,  it 
shall  be  the  responsibility  of  the  carrier 
to  visually  observe  the  Uve  wild  birds  as 
frequentiy  as  circumstances  allow,  but 
not  less  than  once  every  4  hours,  to 
assure  that  they  are  receiving  sufficient 
air  for  normal  breathing,  to  assure  the 
ambient  temperatures  are  within  limits 
prescribed  in  §  14.176  of  the  standards, 
and  aU  other  appUcable  standards  are 
complied  with.  Such  observation  shaU 
also  be  to  determine  whether  any  of  the 
Uve  wild  birds  are  in  obvious  distress 
and  to  attempt  to  correct  conditions 
where  observation  discloses 
discrepancies  and  to  provide  any 
needed  veterinary  care  as  soon  as 
possible. 

(b)  When  fransported  by  air.  Uve  wild 
birds  shtdl  be  visually  observed  by  the 
carrier  as  frequentiy  as  circumstances 
aUow,  but  not  less  than  once  every  4 
hours,  if  the  animal  cargo  space  is 
accessible  during  flight  If  the  animal 
cargo  space  is  not  accessible  during 
flight  the  carrier  shaU  visually  observe 
the  Uve  birds  whenever  loaded  and 
unloaded  and  whenever  the  animal 
cargo  space  is  otherwise  accessible  to 
assure  that  the  Uve  birds  are  receiving 
sufficient  air  for  normal  breathing,  to 
assure  that  the  ambient  temperatures 
are  within  limits  prescribed  in  }  14.176 
of  the  standards,  and  all  other 
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applicable  standards  are  complied  with. 
Such  observation  shall  also  be  to 
determine  whether  any  of  the  live  birds 
are  in  obvious  distress  and  to  correct 
conditions  where  observation  discloses 
such  distress  and  to  provide  any  needed 
veterinary  care  as  soon  as  possible. 

§14.176    Terminal  faciHtiM. 

(a)  All  terminal  facilities  for  live  wild 
birds  transported  to  the  United  States 
shall  contain  within  such  facilites  an 
animal  holding  area  or  areas.  No  carrier 
or  intermediate  handler  shall  commingle 
live  bird  shipments  with  inanimate 
cargo  in  any  animal  holding  area. 

(b)  Carrier  and  intermediate  handlers 
holding  any  birds  in  an  animal  holding 
area  of  a  terminal  facility  shall  provide 
the  following: 

(1)  All  animal  holding  areas  of  the 
terminal  facility  of  any  carrier  wherein 
live4)ird  shipments  are  maintained  shall 
be  cleaned  and  sanitized  often  enough 
to  prevent  accumulation  of  debris  or 
excreta  to  destroy  pathogenic  agents 
and  minimize  vermin  infestation  so  as  to 
prevent  harm  and  disease  hazards  to 
live  wild  birds. 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
avian  pests  shall  be  established  and 
maintained  for  all  animal  holding  areas. 

(3)  Any  animal  holding  area 
containing  live  birds  shall  be  provided 
with  sufficient  fresh  air  to  allow  normal 
breathing  by  means  of  windows,  doors, 
vents,  air  conditioning  or  other  meeins 
and  shall  be  ventilated  or  air  circulated 
by  means  of  fans,  blowers  or  an  air 
conditioning  system  or  other  means  so 
as  to  minimize  drafts,  odors  and 
moisture  condensation. 

(4)  The  air  temperatwe  around  any 
live  parrot,  pigeon,  passerine  or  near- 
passerine  in  any  animal  holding  areas 
shall  not  be  allowed  to  fall  below  12.8 
degrees  C  (55  degrees  F)  nor  be  allowed  ' 
to  exceed  32.2  degrees  C  (90  degrees  F) 

at  any  time.  Provided,  However,  that  no 
parrot,  pigeon,  passerine  or  near- 
passerine  shall  be  subjected  to  ambient 
temperatiu^s  that  exceed  29.5  degrees  C 
(85  degrees  F)  for  more  than  4  hours  at 
any  time.  Auxiliary  ventilation,  such  as 
exhaust  fans  and  vents  or  fans  or 
blowers  or  air  conditioning  shall  be  used 
to  reduce  the  ambient  temperature  to 
29.8  degrees  C  (85  degrees  F)  or  lower 
when  the  air  temperature  within  such 
animal  holding  area  is  higher  than  29.5 
degrees  C  (85  degrees  F).  To  ascertain 
compliance  with  the  provisions  of  this 
paragraph,  the  air  temperature  around 
any  live  parrot,  pigeon,  passerine  or 
near-passerine  shall  be  measured  and 
read  outside  the  primary  enclosure  that 
contains  such  birds  at  a  distance  not  to 
exceed  91  meter  (3  feet)  from  any  one  of 


the  external  walls  of  the  primary 
enclosure  and  level  parallel  to  the 
bottom  of  such  primary  enclosure  at  a 
point  that  approximates  half  the 
distance  between  the  top  and  bottom  of 
such  primary  enclosure. 

§14.177    HandHng. 

(a)  A  carrier  shall  move  live  wild 
birds  from  an  animal  holding  area  of  a 
terminal  facility  to  the  primary 
conveyance  or  from  the  primary 
conveyance  to  an  animal  holding  area  of 
a  terminal  facility  as  expeditiously  as 
possible.  Carrfers  holding  any  live  wild 
bird  in  an  animal  holding  area  of  a 
terminal  facility  or  in  transporting  any 
live  wild  bird  from  the  animal  holding 
area  of  a  terminal  facility  to  the  primary 
conveyance  or  from  primary  conveyance 
to  the  animal  holding  area  of  a  terminal 
facility,  including  loading  and  unloading 
procedures  shall  provide  the  following: 

(1)  Shelter  from  sunlight.  When 
sunlight  is  likely  to  cause  overheating  or 
discomfort,  su^cient  shade  shall  be 
provided  to  protect  a  live  parrot,  pigeon, 
passerine  or  near-passerine  from  the 
direct  rays  of  the  sun  and  such  live  birds 
shall  not  be  subjected  to  surrounding  air 
temperatures  that  exceed  32.2  degrees  C 
(90  degrees  F),  and  which  shall  be 
measured  and  read  in  the  manner 
prescribed  in  §  14.176  of  this  subpart,  for 
a  period  of  more  than  45  minutes. 

(2)  Shelter  from  rain  or  snow.  Live 
wild  birds  shall  be  provided  protection 
to  allow  them  to  remain  dry  during  rain, 
snow  or  other  forms  of  precipitation. 

(3)  Shelter  from  cold  weather. 
Transporting  devices  shall  be  covered  to 
provide  protection  for  live  parrots, 
pigeons,  passerines  and  near-passerines 
when  the  outdoor  air  temperature  falls 
below  15.6  degrees  C  (60  degrees  F)  and 
such  live  birds  shall  not  be  subjected 
directly  to  surrounding  air  temperatures 
that  fall  below  12.8  degrees  C  (55 
degrees  F)  and  which  shall  be  measured 
and  read  in  the  manner  prescribed  in 

§  14.176  of  this  subpart,  for  a  period  of 
more  than  45  minutes. 

(b)  Care  should  be  exercised  to  avoid 
handling  of  the  primary  enclosure  in 
such  a  manner  that  may  cause  physical 
or  emotional  trauma  to  the  live  wild 
birds  contained  therein. 

(c)  Primary  enclosure  used  in  the 
transport  of  a  live  wild  bird  shall  not  be 
tossed,  dropped,  needlessly  tilted,  or 
otherwise  mishandled  and  shall  not  be 
stacked  in  a  manner  that  may 
reasonably  be  expected  to  result  in  their 
falling. 


Specifications  for  the  Humane  and 
Healthful  Transport  of  Birds  of  Pray  and 
Owls 

§  14.181    ConsignnMnt  to  carrtera  for 
tranaport 

(a)  Carriers  shall  not  accept  any  live 
wild  bird  of  prey  or  owl  for  transport  to 
the  United  States  that  has  not  been 
subjected  to  a  veterinary  examination 
for  health  and  condition  by  salaried 
venterinary  officer  employed  by  the 
national  government  of  the  initial 
country  from  which  the  bird  is  being 
exported.  Such  an  examination  must  be 
conducted  within  10  days  prior  to  entry 
into  the  United  States.  A  health 
certificate,  signed  by  the  examining 
veterinarian,  stating  that  the  bird  has 
been  examined,  is  healthy,  shows  no 
evidence  of  communicable  disease  and 
appears  to  be  able  to  withstand  the 
normal  rigors  of  transport  must 
accompany  the  bird  to  the  United 
States. 

(b)  No  carriers  shall  accept  any  live 
wild  bird  of  prey  or  owl  for  transport  to 
the  United  States  that  has  been  captured 
in  the  wild  unless  a  salaried  veterinary 
officer  employed  by  the  national 
government  of  the  country  fit)m  which 
the  bird  is  being  exported  certifies  that 
the  bird  has  been  subjected  to  a  holding 
and  conditioning  period  of  a  least  21 
days.  Certification  to  this  effect  shall  be 
included  in  the  health  certificate  issued 
by  the  examining  veterinarian. 

(c)  No  carrier  shall  accept  any  live 
wild  birds  for  transport  to  the  United 
States  presented  by  the  consignor  more 
than  6  hours  prior  to  the  scheduled 
departure  of  the  primary  conveyance  on 
which  it  is  to  be  transported. 

(d)  A  carrier  shall  only  accept  for 
transport  to  the  United  States  Uve  wild 
birds  in  a  primary  enclosure  that 
conforms  to  the  requirements  set  forth  in 
8  14.182. 

(e)  To  ensure  the  himiane  and 
beautiful  transport  of  the  live  wild  birds 
to  the  United  States,  transport  shall  be 
accompUshed  by  the  carrier  without 
unnecessary  delay. 

§  14.182    Primary  encioauraa  uaad  to 
tranaport  iive  wild  birda. 

No  carrier  shall  accept  for  transport  to 
the  United  States  any  live  wild  bird  in  a 
primary  enclosure  that  does  not  conform 
to  the  following  requirements: 

(a)  Primary  enclosures  such  as 
compartments,  transport  cages,  cartons 
or  crates  used  to  transport  live  wild 
birds  to  the  United  States  shall  be 
constructed  in  such  a  maimer  that: 

(1)  The  structural  strength  of  the 
enclosure  shall  be  sufficient  to  contain 
the  live  wild  bird  and  to  withstand  the 
normal  rigors  of  transport; 
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(2)  The  interior  a  '  the  primary 
enclosure  shall  be  pee  from  any 
protrusion  that  coiad  be  injurious  to  the 
live  wild  bird  contained  therein: 

(3)  No  part  of  tha  live  wild  bird  will  be 
exposed  outside  ofithe  primary 
enclosure  that  may  cause  injury  to  the 
birds  or  to  persons  who  are  nearby  or 
who  handle  the  priinary  enclosure: 

(4)  The  openings  of  such  primary 
enclosures  shall  be' easily  accessible  for 
emergency  removal  of  the  live  wild  bird: 

(5)  The  openings  Ihat  provide  access 
to  the  primary  enclosure  shall  be 
secured  with  locking  devices  designed 
to  prevent  accidentel  opening: 

(6)  Adequate  openings  on  all  sides  for 
ventilation  so  as  to  ensure  adequate 
circulation  of  air  atiall  times: 

(7)  Spacer  bars  o^  other  devices  that 
are  1.9  centimeters  j.75  inches)  or  larger 
shall  be  fitted  to  all  walls,  the  roof  and 
base  to  prevent  obstruction  of  the 
ventilation  openings  and  to  provide  a 
minimum  air  circulation  space  of  1^ 
centimeters  (.75  inqies)  between  the 
primary  enclosure  4nd  any  adjacent 
cargo  or  conveyande  wall; 

(6)  The  surfaces  of  the  primary 
enclosure  shall  not  be  treated  with  any 
paint,  preservative,  or  other  chemical 
that  is  toxic  injurious  or  otherwise 
harmful  to  the  heal^  or  well-being  of 
Uve  wild  birds:       I 

(9)  Adequate  hanpholds  or  other 
devices  for  lifting  8|all  be  provided  on 
the  exterior  of  the  [timary  enclosure  to 
enable  the  primary  Enclosure  to  be  lifted 
without  tilting  and  ip  ensure  that  the 
person  handling  the  primary  enclosure 
will  not  be  in  contact  with  Uve  wild 
birds.  J 

(b)  Perches  shall  be  provided  for  such 
live  wild  birds  that  rest  by  perching.  The 
shall  be  large 
bird  to  maintain  a 
with  its  claws, 
aced  so  that 
into  food  or  water 
be  enough  head 
to  move  on  and 
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off  the  perch  without  touching  the  top  of 
the  primary  enclosif'e  and  without 
permitting  the  tail  t(  i  drag  on  the  bottom 
of  the  primary  encU  sure. 

(c)  Primary  encloi  lures  used  to 
transport  live  wild  I  lirds  of  prey  and 
owls  shall  be  large  i  !nough  to  transport 
one  bird  comfortabl|yr  and  permit  it  to 
turn  around  freely  vjrithout  stretching  its 
wings  to  the  fullest  fextent.  Only  one 
wild  bird  of  prey  or  owl  shall  be 
contained  in  each  pfimary  enclosure. 

(d)  Separate  flan^sided  troughs  for 
food  and  water,  rentovable  from  the 
outside,  and  with  pi|ovisions  for  closing 
the  trough  access  di^ring  removal  to 
prevent  the  escape  ^f  the  live  wild  bird, 
shall  be  provided. 
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(e)  Primary  enclosures  used  to 
transport  live  wild  birds  as  provided  in 
this  section  shall  have  soUd  bottoms  to 
prevent  leakage  of  excreta  and  liquids 
and  shall  be  cleaned  and  sanitized  if 
previously  used,  in  a  manner  that  will 
destroy  pathogenic  agents  and  pests 
injurious  to  the  health  of  live  birds.  Such 
primary  enclosures  shall  contain  unused 
litter  of  a  suitable  absorbent  material 
that  is  safe  and  nontoxic  to  live  birds  in 
sufficient  quantity  to  absorb  and  cover 
excreta,  unless  the  birds  are  on  wire  or 
other  nonsolid  floors  placed  above  a 
removable,  waterproof  tray  with 
sufficient  quantity  of  absorbent 
material. 

(f)  Primary  enclosures  used  to 
transport  Uve  wild  birds  shaU  be  clearly 
marked  on  the  outside  of  the  top  and 
one  or  more  sides  of  the  container  in 
letters  not  less  than  2.5  centimeters  (1 
inch)  in  height,  "WILD  BIRDS."  "DO 
NOT  TIP,"  "THIS  SIDE  UP."  "ONLY 
AUTHORIZED  TORSONNEL  MAY 
OPEN  CONTAINER,"  and  other 
appropriate  or  required  instructions.  The 
container  shall  also  be  marked  on  the 
outside  with  arrows  or  with  other 
markings  to  indicate  the  correct  upright 
position  of  the  container. 

(g)  Documents  accompanying  the 
shipment  shall  be  attached  in  an  easily 
accessible  manner  to  the  outside  of  a 
primary  enclosure  that  is  part  of  such 
shipment.  Instructions  for  the  care  of  the 
Uve  wild  birds  shall  be  included  with 
the  documents  accompanying  the 
shipment,  including  feeding  and 
watering  as  needed  by  the  birds  as 
specified  in  S  14.184,  and  hiformation  on 
any  drugs  or  medication  to  be  given. 

§  14.183    Primary  conveyancss  (motor 
vwMcw,  rail,  air  and  water). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  live  wild  birds  shall  be 
designed  and  constructed  to  ensure  the 
humane  and  healthful  transport  of  live 
wild  birds  contained  therein  at  all  times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingress  of  engine  exhaust 
fumes  and  gases  produced  by  the 
primary  conveyance  during  ^ansport. 

(c)  No  Uve  wild  bird  shaU  be  placed  in 
an  animal  cargo  space  of  a  primary 
conveyance  that  does  not  have  a  supply 
of  air  sufficient  for  normal  breathing  for 
each  live  wild  bird  contained  therein, 
and  the  primary  enclosures  shall  be 
positioned  in  the  animal  cargo  space  in 
such  a  manner  that  each  live  bird  has 
access  to  sufficient  air  for  normal 
breathing. 

(d)  Primary  enclosures  shaU  be 
positioned  in  the  primary  conveyance  in 
such  a  manner  that  in  an  emergency  the 


Uve  wild  birds  can  be  removed  from  the 
primary  conveyance  expeditiously. 

(e)  The  interior  of  die  animal  cargo 
space  shall  be  kept  clean  and  sanitized 
to  ensure  the  live  wild  birds  are  not 
exposed  to  pathogenic  agents  and  pests 
that  are  injurious  to  the  health  of  wild 
birds. 

(f)  Live  wild  birds  shall  not  be 
tranported  with  any  material  substance 
(e.g.,  dry  ice)  or  device  that  may 
reasonably  be  expected  to  result  in 
inhumane  conditions  or  be  injurious  to 
the  health  of  the  birds  unless  aU 
reasonable  precautions  are  to  be  taken 
to  prevent  such  conditions  or  injury. 

$14,114    Food  and  watsr  rsqulrMMnts. 

(a)  All  Uve  wild  birds  shall  be 
provided  potable  water  within  4  hours 
prior  to  commencement  of  transport  to 
the  United  States. 

(b)  No  carrier  shall  accept  any  Uve' 
wild  birds  for  transport  to  the  United 
States  unless  written  instruction 
concerning  the  food  and  water 
requirements  of  such  Uve  wild  birds 
while  being  so  transported  is  affixed  to 
the  outside  of  the  primary  enclosure. 
Such  instructions  shall  include  quantity 
of  water  required,  amount  and  type  of 
food  and  frequency  of  feeding  and 
watering  for  the  live  wild  birds 
necessary  to  fulfill  the  purposes  of  this 
subpart.  The  carrier  shall  foUow  these 
instructions  during  transport 

S14.18S   Carvkn transit 

(a)  During  surface  or  water 
transportation  to  the  United  States,  it 
shall  be  the  responsibiUty  of  the  carrier 
to  visually  observe  the  Uve  wild  birds  as 
fi-equently  as  circumstances  aUow,  but 
not  less  than  once  every  4  hours,  to 
assure  that  they  are  receiving  sufficient 
air  for  normal  breathing,  to  assure  that 
the  ambient  temperatures  are  within 
limits  prescribed  in  S  14.186,  and  aU 
other  applicable  standards  are  compUed 
with.  Such  observation  shaU  also  be  to 
determine  whether  any  of  the  Uve  wild 
birds  are  in  obvious  distress  and  to 
attempt  to  correct  conditions  where 
observation  discloses  such  distress  and 
to  provide  any  needed  veterinary  care 
as  soon  as  possible. 

(b)  When  transported  by  air,  live  wild 
birds  shall  be  visually  observed  by  the 
carrier  as  frequenUy  as  circumstances 
allow,  but  not  less  than  once  every  4 
hours,  if  the  animal  cargo  space  is 
accessible  during  flight.  If  the  animal 
cargo  space  is  not  accessible  during 
flight,  the  carrier  shall  visually  observe 
the  Uve  birds  whenever  loaded  and 
unloaded  and  whenever  the  animal 
cargo  space  is  otherwise  accessible  to 
assure  that  the  live  birds  are  receiving 
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sufHcient  air  for  normal  breathiiig,  to 
assure  that  the  ambient  temperatures 
are  within  the  limits  prescribed  in 
S  14.186  and  all  other  applicable 
standards  are  complied  with.  Such 
observation  shall  also  be  to  determine 
■  whether  any  of  the  Uve  birds  are  in 
obvious  distreM  and  to  correct 
conditions  wh»e  observation  discloses 
such  distress  and  to  provide  any  needed 
veterinary  care  as  soon  as  possible. 

{14.186   TanntnalfacflHiM. 

(a)  All  terminal  facilities  for  live  wild 
birds  transported  to  the  United  States 
shall  contain  within  such  facilities  an 
animal  holding  area  or  areas.  No  carrier 
shall  commingle  live  bird  shipments 
with  inanimate  cargo  in  any  animal 
holding  area. 

(b)  Carriers  and  intermediate  handlers 
holding  any  bird  in  an  animal  holding 
area  of  a  terminal  facility  shall  provide 
the  following: 

(1)  All  bird  holding  areas  of  a  terminal 
facility  of  any  carrier  wherein  live  bird 
shipments  are  maintained  shall  be 
cleaned  and  sanitized  often  enough  to 
prevent  an  accumulation  of  debris  or 
excreta,  to  destroy  pathogenic  agents 
and  minimize  vermin  infestation  to 
prevent  harm  and  disease  hazards  to 
live  wild  birds. 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
avian  pests  shall  be  established  and 
maintained  for  all  animal  holding  areas. 

(3)  Any  animal  holding  area 
containing  live  birds  shall  be  provided 
with  sufficient  fresh  air  to  allow  normal 
breathing  by  means  of  windows,  doors, 
vents,  air  conditioning  or  other  means 
and  shall  be  ventiliated  or  air  circulated 
by  means  of  fans,  blowers,  or  air 
conditioning  systems  or  other  means  so 
as  to  minimize  drafts,  odors  and 
moisture  condensation. 

(4)  The  air  temperature  around  any 
live  wild  birds  of  prey  or  owls  in  any 
animal  holding  area  shall  not  be 
allowed  to  fall  below  7.2  degrees  C  (45 
degrees  F)  nor  be  allowed  to  exceed  29.5 
degrees  C  (85  degrees  F)  at  any  time: 
Provided,  However,  that  no  live  wild 
birds  of  pr^  or  owls  shall  be  subjected 
to  surrounding  air  temperatures  that 
exceed  23.9  degrees  C  (75  degrees  F)  for 
more  than  4  hours  at  any  time.  Auxiliary 
ventilation,  such  as  exhaust  fans  and 
vents  or  fans  or  blowers  or  air 
conditioning  shall  be  used  to  reduce  the 
ambient  temperature  when  the  air 
temperature  within  such  animal  holding 
area  is  23.9  degrees  C  (75  degrees  F]  or 
higher.  To  ascertain  compliance  vtith  the 
provisions  of  this  paragraph,  the  air 
temperature  around  any  live  birds  of 
prey  or  owls  shall  be  measured  and  read 
outside  the  primary  enclosure  that 


contains  such  birds  of  prey  or  owls  at  a 
distance  not  to  exceed  .91  meters  (3  feet) 
from  any  one  of  the  external  walls  of  the 
primary  enclosure  and  parallel  to  the 
bottom  of  such  primary  enclosure  at  a 
point  that  approximates  half  the 
distance  between  the  top  and  bottom  of 
such  primary  enclosure. 

§14.117    HMMMnQ. 

(a)  A  carrier  riiall  move  live  wild 
birds  from  an  animal  holding  area  of  a 
terminal  facility  to  the  primary 
conveyance  and  from  the  primary 
conveyance  to  an  animal  holding  area  of 
a  terminal  facility  at  expeditioiisly  as 
possible.  A  carrier  holding  any  live  wild 
bird  in  an  animal  holding  area  of  a 
terminal  facility  or  in  transporting  any 
live  wild  bird  from  the  animal  holding 
area  of  a  terminal  facility  to  the  primary 
conveyance  or  from  primary  conveyance 
to  the  animal  holding  area  of  a  terminal 
facility,  including  loading  and  unloading 
procedures,  shall  provide  the  following: 

(1)  Shelter  from  sunlight  When 
sunlight  is  likely  to  cause  overheating  or 
discomfort,  sufficient  shade  shall  be 
provided  to  protect  a  live  bird  of  prey  or 
owl  from  the  direct  rays  of  the  sun  and 
such  live  bird  of  prey  or  owl  shall  not  be 
subjected  to  surrounding  air 
temperatures  that  exceed  29.5  degrees  C 
(85  degrees  F)  for  a  period  of  more  than 
45  minutes  and  which  shall  be  measured 
and  read  in  a  manner  prescribed  in 

S  14.186  of  this  subpart. 

(2)  Shelter  from  rain  or  snow.  Uve 
wild  birds  shall  be  provided  protection 
to  allow  them  to  remain  dry  during  rain, 
snow  or  other  forms  of  precipitation. 

(3)  Shelter  from  cold  weather. 
Transporting  devices  shall  be  covered  to 
provide  protection  for  Uve  birds  of  prey 
and  owls  when  the  outdoor  air 
temperature  falls  below  10  degrees  C  (50 
degrees  F)  and  such  live  birds  of  prey 
and  owls  shall  not  be  subjected  to 
surrounding  air  temperatures  that  fall 
below  7.2  degrees  C  (45  degrees  F)  for  a 
period  of  more  than  45  minutes  and 
which  shall  be  measured  and  read  in  the 
manner  prescribed  in  S  14.186  of  this 
subpart. 

(b)  Care  shall  be  exercised  to  avoid 
handling  of  the  primary  enclosure  in 
such  a  manner  that  may  cause  physical 
or  emotional  trauma  to  the  live  wild 
birds  contained  therein. 

(c)  Primary  enclosures  used  in  the 
transport  of  a  live  wild  bird  shall  not  be 
tossed,  dropped,  needlessly  tilted,  or 
otherwise  mishandled  and  shall  not  be 
stacked  in  a  manner  that  may 
reasonably  be  expected  to  result  in  their 
falling. 


Spedficatfons  for  Iha  Htunane  and 
HeaMiM  Tnuport  of  TououM, 
HombUb.  Watar  Binis  aiid  Lufe  Biida 
of  Nonpaiching  Habit 

914.191    Conalgninant  to  earrtara  tar 


(a)  No  carrier  shall  accept  any  live 
wild  bird  for  transport  to  the  United 
States  that  has  not  been  subjected  to  a 
veterinary  examination  for  health  and 
condition  by  a  salaried  veterinary 
officer  employed  by  the  national 
government  of  the  initial  country  from 
Mihich  the  bird  is  being  exported.  Such 
an  examination  must  be  conducted 
within  30  days  prior  to  entry  into  the 
United  States  for  pet  birds,  geese, 
swans,  turkeys,  pheasant,  grouse, 
partridges,  ducks,  quail,  guinea  fowl  and 
pea  fowl.  For  all  other  toucans,  bombiUs, 
water  birds  and  large  birds  of 
n(mperching  habit  die  examination  must 
be  conducted  within  10  days  prior  to 
entry  into  the  United  States.  A  health 
certificate,  signed  l^  the  examining 
veterinari«m.  stating  that  the  bird  has 
been  examined,  its  healthy,  shows  no 
evidence  of  communicable  disease  and 
appears  to  be  able  to  withstand  the 
normal  rigors  of  tran^>ort  must 
accompany  the  bird  to  the  United 
States:  Provided.  However,  that  certain 
birds  such  as  personally  owned  pet 
birds  diat  originated  in  the  United  States 
and  are  being  returned  to  this  country 
and  pet  birds  from  Canada  as  specified 
in  9  CFR,  Part  92.2,  are  exempt  from  the 
requirement  and  do  not  require  either  a 
veterinary  examination  or  a  health 
certificate  from  Oie  country  of  export  in 
order  to  be  accepted  for  transport  to  the 
United  States  by  the  carrier. 

(b)  No  carrier  shall  accept  any  live 
wild  bird  for  transport  to  the  United 
States  that  has  been  captured  in  the 
wild  for  transport  to  the  United  States 
unless  a  salaried  veterinary  officer 
employed  by  the  national  government  of 
the  country  from  which  the  bird  is  being 
exported  certifies  that  the  bird  has  been 
subjected  to  a  holding  and  conditioning 
period  of  at  least  21  days.  Certification 
to  this  effect  shall  be  included  in  the 
health  certificate  issued  by  the 
examining  veterinarian. 

(c)  No  carrier  shall  accept  any  live 
bird  for  transport  to  the  United  States 
presented  by  the  consignor  more  than  6 
hours  prior  to  the  scheduled  departure 
of  the  primary  conveyance  on  which  it  ia 
to  be  transported. 

(d)  A  carrier  shall  only  accept  fbr  - 
transport  to  the  United  States  live  wild 
birds  in  a  primary  enclosure  that 
conforms  to  the  requirements  set  forth  in 
S  14.192. 
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{14.192    Primwyt 


(e)  To  ensure  the  Ihumane  and 
healthful  transport  pf  the  lure  wild  birds 
to  the  United  State^.  transport  shall  be 
accomplished  by  thje  carrier  without 
unnecessary  delay. 

r  widoMrM  UMd  to 
ibMds. 

No  carrier  shall  ajccept  for  transport  to 
the  United  States  a^y  live  wild  bini  in  a 
primary  enclosure  tbat  does  not  conform 
to  the  following  requirements: 

(a)  Primary  enclosures  such  as 
compartments,  transport  cages,  cartons, 
or  crates  used  to  transport  live  wild 
birds  to  the  United  States  shall  be 
'Constructed  in  8uch;a  manner  that' 

(1)  The  structuralistrength  of  the 
primary  enclosure  ahaU  be  sufRcient  to 
contain  the  live  wila  bird  and  to 
withstand  the  normal  rigors  of  transport; 

(2)  The  interior  of  the  primary 
enclosure  shall  be  free  from  any 
{HDtrusion  that  couJvl  be  injurious  to  the 
live  wild  bird  contained  therein; 

(3)  No  part  of  the  live  wild  bird  will  be 
exposed  outside  of  the  primary 
enclosure  that  may  »use  injury  to  the 
bird  or  to  persons  «  ho  are  nearby  or 
those  who  handle  tl  lat  primary 
enclosure; 

(4)  The  openings  i  if  such  primary 
enclosures  are  acce  tsible  for  emergency 
removal  of  the  live  ^  vild  bird; 

(5)  The  openings  that  provide  access 
to  the  primary  enclosure  for  the  live 
wild  birds  shall  be  ^ecured  with  locking 
devices  designed  taprevent  accidental 
opening;  { 

(6)  Adequate  ope^iings  on  all  sides  for 
ventilation  so  as  to  fensure  adequate 
circulation  of  air  at  all  times; 

(7)  Spacer  bars  ojother  devices  that 
are  1.9  centimeters  (.75  inches]  or  larger 
shall  be  fitted  to  all  walls,  the  roof  and 
base  to  prevent  obstruction  of  the 
ventilation  opening^  and  to  provide  a 
minimum  space  of  19  centimeters  (.75 
inches]  between  thq  primary  enclosure 
and  any  adjacent  cirgo  or  conveyance 
wall; 

(8)  The  surfaces  c  f  the  primary 
enclosure  shall  not  pe  treated  with  any 
paint,  preservative,  jor  other  chemical 
that  is  toxic,  injurious  or  otherwise 
harmful  to  the  healt^  or  well-being  or 
live  wild  birds;        I 

(9)  Adequate  handholds  or  other 
devices  for  lifting  sl|all  be  provided  on 
the  exterior  of  the  primary  enclosure  to 
enable  the  primary  enclosure  to  be  lifted 
without  tilting  and  to  ensure  that  the 
person  handling  the|  primary  enclosure 
will  not  be  in  contact  with  the  live  wild 
birds. 

(b)  The  primary  e  nclosure  for 
transport  of  toucano.  hombills,  water 
birds  and  other  lai;  e  birds  of 
nonperching  habit,  ihall  be  large  enough 


for  the  birds  to  turn  around  in,  to  lie  and 
to  stand  fully  erect  Dimensions  shall 
not  exceed  these  criteria  as  room  for 
exercise  is  not  needed  and  birds  may 
hurt  themselves  if  too  much  room  is 
provided. 

(c)  Live  wild  birds  transported  in  the 
same  primary  enclosure  shall  be  of  the 
same  species  and  maintained  in 
compatible  groups.  Birds  that  fight  with 
each  other  shall  be  transported  in 
separate  primary  enclosures.  The 
maximum  permissible  number  of 
toucans,  hombills,  water  birds  and  other 
large  birds  of  nonperching  habit 
transported  in  a  primary  enclosure  shall 
conform  to  criteria  specified  in  the 
following: 


TypaorbM 


Auk„ 


Crara- 


Duck„ 


EqtvL. 


Emu- 


GiAimFomI- 


Kii»i__ 


Duck.. 


Ottich.. 


PmFowL. 


PlB^on.  IVQB,  raottc 


Sand  Pipar 

Stw* 

Smian 

Tert 

Toucan 

WadngtMi.. 


Maidniuni 
numbar  par 


andoauia 


'  UnMad  to  (paca. 

(d)  Separate  flange-sided  troughs  for 
food  and  water,  removable  from  the 
outside,  and  with  provisions  for  closing 
the  trough  access  during  removal  to 
prevent  the  escape  of  the  birds,  shall  be 
provided. 

(e)  Primary  enclosures  to  transport 
live  wild  birds  as  provided  in  this 
section  shall  have  solid  bottoms  to 
prevent  leakage  of  excreta  and  liquids 
and  shall  be  cleaned  and  sanitized  if 
previously  used,  in  a  manner  that  will 
destroy  pathogenic  agents  and  pests 
injurious  to  the  health  of  the  live  birds. 
.Such  primary  enclosures  shall  contain 
unused  litter  of  a  suitable  absorbent 
material,  that  is  safe  and  nontoxic  to 
live  birds,  in  sufHcient  quantity  to 
absorb  and  cover  excreta,  imless  the 
birds  are  on  wire  or  other  nonsolid 
floors  placed  above  a  removable, 
waterproof  tray  with  a  sufficient 
quantity  of  absorbent  material. 


(f)  Primary  enclosures  used  to 
transport  live  wild  birds  shall  be  clearly 
mariced  on  the  outside  of  the  top  and 
one  or  more  sides  of  the  container,  in 
letters  not  less  than  2.5  centimeters  (1 
inch)  in  height,  "WILD  BIRDS."  "DO 
NOT  TIP."  "THIS  SIDE  UP."  "ONLY" 
AUTHORIZED  PERSONNEL  MAY 
OPEN  CONTAINER."  and  other 
appropriate  or  required  instructions. 
The  container  shall  also  be  marked  on 
the  outside  with  arrows  or  other 
markings  to  indicate  the  correct  upright 
position  of  the  container. 

(g]  Documents  accompanying  the 
shipment  shall  be  attached  in  an  easily 
accessible  manner  to  the  outside  of  a 
primary  enclosure  that  is  part  of  such 
shipment.  Instructions  for  the  care  of  the 
live  wild  birds  shall  be  included  with 
the  documents  accompanying  the 
shipment,  including  feeding  and 
watering  as  needed  by  the  birds  as 
specified  in  S  14.194,  and  information  on 
any  drugs  or  medication  to  be  given. 

§  14.193    Primary  conveyances  (motor 
vetilcto,  raU,  air  and  water). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  to  the 
United  States  live  wild  birds  shall  be 
designed  and  constructed  to  ensure  the 
humane  and  healthful  transport  of  live 
wild  birds  contained  therein  at  all  times. 

(b)  The  animal  cargo  space  shall  be 
constructed  and  maintained  in  a  manner 
to  prevent  the  ingress  of  engine  exhaust 
fumes  and  gases  produced  by  the 
primary  conveyance  during  transport. 

(c)  No  live  wild  bird  shall  be  placed  in 
an  animal  cargo  space  of  a  primary 
conveyance  that  does  not  have  a  supply 
of  air  sufficient  for  normal  breathing  of 
each  live  wild  bird  contained  therein, 
and  the  primary  enclosures  shall  be 
positioned  in  the  animal  cargo  space  in 
such  a  manner  that  each  live  bird  has 
access  to  sufficient  air  for  normal 
breathing. 

(d)  Primary  enclosures  shall  be 
positioned  in  the  primary  conveyance  in 
such  a  manner  that  in  an  emergency  the 
live  wild  birds  can  be  removed  from  the 
primary  conveyance  expeditiously. 

(e)  The  interior  of  the  animal  cargo 
space  shall  be  kept  clean  and  sanitized 
to  ensure  that  live  wild  birds  are  not 
exposed  to  pathogenic  agents  and  pests 
that  are  injurious  to  the  health  of  wild 
birds. 

(f)  Live  wild  birds  shall  not  be 
transported  with  any  material  substance 
(e.g.,  dry  ice]  or  device  which  may 
reasonably  be  expected  to  result  in 
inhumane  conditions  or  be  injurious  to 
the  health  of  the  birds  unless  all 
reasonable  precautions  are  taken  to 
prevent  exposure  to  such  injury. 
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§  14.194    Food  and  water  raquirwiMfrts. 

(a)  All  live  wild  birds  shall  be 
provided  potable  water  by  the  carrier 
within  4  hours  prior  to  commencement 
of  transport  to  the  United  States.  - 

(b)  No  carrier  shall  accept  any  live 
wild  birds  for  transport  to  the  United 
States  unless  written  instructions 
concerning  the  food  and  water 
requirements  of  such  live  wild  birds 
while  being  so  transported  are  affixed  to 
the  outside  of  the  enclosure.  Such 
instructions  shall  include  quantity  of 
water  required,  amount  and  type  of  food 
and  frequency  of  feeding  and  watering 
for  the  live  wild  birds  necessary  to  fulfill 
the  purposes  of  this  subpart  The  carrier 
shall  follow  these  instructions  during 
transport. 

§14.195    Car*  hi  transport 

(a)  During  surface  transportation  to 
the  United  States,  it  shall  be  the 
responsibility  of  the  carrier  to  visually 
observe  the  live  wild  birds  as  h-equently 
as  circumstances  allow,  but  not  less 
than  once  every  4  hours,  to  assure  that 
they  are  receiving  sufficient  air  for 
normal  breathing,  to  assure  that  the 
ambient  temperatures  are  within  limits 
prescribed  in  S  14.196,  and  all  other 
applicable  standards  are  complied  with. 
Such  observation  shall  also  be  to 
determine  whether  any  of  the  live  wild 
birds  are  in  obvious  distress  and  to 
attempt  to  correct  conditions  where 
observation  discloses  such  distress  and 
to  provide  any  needed  veterinary  care 
as  soon  as  possible. 

(b)  When  transported  by  air,  live  wild 
birds  shall  be  visually  observed  by  the 
carrier  as  frequently  as  circumstances 
allow,  but  not  less  than  once  every  4 
hours,  if  the  animal  cargo  space  is 
accessible  during  the  flight  If  the  animal 
cargo  space  is  not  accessible  during 
flight,  the  carrier  shall  visually  observe 
the  live  birds  whenever  loaded  and 
unloaded  and  whenever  the  animal 
cargo  space  is  otherwise  accessible  to 
assure  that  the  live  birds  are  receiving 
sufficient  air  for  normal  breathing,  to 
assure  that  ambient  temperatures  are 
within  limits  prescribed  in  S  14.196  of 
the  standards,  and  all  other  applicable 
standards  are  complied  with.  Such 
observation  shall  also  be  to  determine 
whether  the  live  birds  are  in  obvious 
distress  and  to  correct  conditions  where 
observation  discloses  discrepancies  and 
to  provide  any  needed  veterinary  care 
as  soon  as  possible. 

§14.196    Terminal  facilities, 
(a)  All  terminal  facilities  for  live  wild 


birds  transported  to  the  United  States 
shall  contain  within  such  facilities  an 
animal  holding  area  or  areas.  No  carrier 
or  intermediate  handler  shall  commingle 
live  bird  shipments  with  inanimate 
cargo  in  any  animal  holding  area. 

(b)  Carriers  and  intermediate  handlers 
holding  any  bird  in  an  animal  holding 
area  of  a  terminal  facility  shall  provide 
the  following: 

(1)  All  bird  holding  areas  of  the 
terminal  facility  of  any  carrier  wherein 
live  bird  shipments  are  maintained  shall 
be  cleaned  and  sanitized  often  enough 
to  prevent  accumulation  of  debris  or 
excreta,  to  destroy  pathogenic  agents 
and  minimize  vermin  infestation  so  as  to 
prevent  harm  and  disease  hazards  to 
live  wild  birds. 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
avian  pests  shall  be  established  and 
maintained  for  all  animal  holding  areas. 

(3)  Any  animal  holding  area 
containing  live  birds  shall  be  provided 
with  sufficient  fresh  air  to  allow  normal 
breathing  by  means  of  windows,  doors, 
vents,  air  conditioning  or  other  names 
and  shall  be  ventilated  or  air  circulated 
by  means  of  fans,  blowers  or  an  air 
conditioning  system  or  other  means  so 
as  to  minimize  drafts,  odors  and 
moisture  condensation. 

(4)  Except  for  penguins,  auks  and 
kiwis,  the  air  temperature  around  any 
hve  toucan,  hombill,  waterbird  or  large 
bird  of  nonperching  habit  in  any  animal 
holding  area  shall  not  be  allowed  to  fall 
below  7.2  degrees  C  (45  degrees  F)  nor 
be  allowed  to  exceed  29.5  degrees  C  (85 
degrees  F)  at  any  time,  and  shall  not  be 
subjected  to  air  temperatures  that 
exceed  23.9  degrees  C  (75  degrees  F)  for 
more  than  4  hours  at  any  time.  For 
penguins,  auks  and  kiwis  the  air 
temperature  may  be  allowed  to  fall 
below  7.2  degrees  C  (45  degrees  F)  but 
shall  not  be  allowed  to  exceed  21.1 
degrees  C  (70  degrees  F)  at  any  time, 
and  shall  not  be  subjected  to  air 
temperatures  that  exceed  18.3  degrees  C 
(65  degrees  F)  for  more  than  4  hours  at  a 
time.  When  the  air  temperature  exceeds 
18.3  degrees  C  (65  degrees  F)  for 
penguins,  auks  and  kiwis  and  23.9 
degrees  C  (75  degrees  F)  for  all  other 
toucans,  hombills,  waterbirds  and  large 
birds  of  nonperching  habit  auxiliary 
ventilation,  such  as  exhaust  fans  and 
vents  or  fans  or  blowers  or  air 
conditioning  shall  be  used  to  reduce  the 
ambient  temperature  to  18.3  degrees  C 
(65  degrees  F)  or  below  for  penguins, 
auks  and  kiwis  and  to  23.9  degrees  C  (75 
degrees  F)  or  below  for  all  other 


toucans,  hombills.  waterbiUs  and  large 
birds  of  nonperching  habit  To  ascertain 
compUance  with  the  provisions  of  this 
paragraph,  the  air  temperature  around 
any  live  wild  bird  shall  be  measured 
and  read  outside  the  primary  enclosure 
that  contains  such  birds  at  a  distance 
not  exceed  .91  meters  (3  feet)  from  any 
one  of  the  external  walls  of  the  primary 
enclosure  at  a  point  that  approximates 
half  the  distance  between  the  top  and 
bottom  of  such  primary  enclosure. 

§14.197    Hsndfcig. 

(a)  A  carrier  shall  move  live  wild 
birds  from  an  animal  bidding  area  of  a 
terminal  facility  to  the  primary 
conveyance  and  from  the  primary 
conveyance  to  an  animal  holding  area  of 
a  tenninal  facility  as  expeditiously  as 
possible.  A  carrier  holdLog  any  live  wild 
bird  in  an  animal  holding  area  of  a 
terminal  facility  or  in  transporting  any 
live  wild  bird  from  the  animal  holding 
area  of  a  terminal  facility  to  the  primary 
conveyance  or  from  primary  conveyance 
to  the  animal  holding  area  of  a  terminal 
facility,  including  loading  and  unloading 
procedures  shall  provide  the  following: 

(1)  Shelter  from  sunlight  When 
sunlight  is  likely  to  cause  overheating  or 
discomfort  sufficient  shade  shall  be 
provided  to  protect  a  live  toucan, 
hombill,  water  bird  or  large  bird  of 
nonperching  habit  from  the  direct  rays 
of  the  sun  and  such  lives  birds  shall  not 
be  subjected  to  surrounding  air 
temperature  that  exceed  29.5  degrees  C 
(85  degrees  F)  for  a  period  of  more  than 
45  minutes,  and  which  shall  be 
measured  and  read  in  the  manner 
prescribed  in  \  14.196  of  this  part: 
Provided,  However,  that  penguins,  kiwis 
and  auks  shall  not  be  subjected  to 
surrounding  air  temperatures  that 
exceed  21.1  degrees  C  (70  degrees  F)  at 
any  time. 

(2)  Shelter  from  rain  or  snow.  Live 
wild  birds  shall  be  provided  protection 
to  allow  them  to  remain  dry  during  rain, 
snow  or  other  forms  of  precipitation. 

(3)  Shelter  from  cold  weather. 
Transporting  devices  shall  be  covered  to 
provide  protection  for  live  toucans, 
hombills,  waterbirds  and  other  large 
birds  of  nonperching  habit  when  the 
outdoor  air  temperature  falls  below  10.0 
degrees  C  (50  degrees  F)  and  such  live 
wild  birds  shall  not  be  subjected 
directly  to  surrounding  air  temperatures 
that  fall  below  7.2  degrees  C  (45  degrees 
F)  for  a  period  of  more  than  45  minutes, 
and  which  shall  be  measured  and  read 
in  the  manner  prescribed  in  {  14.196  of 
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this  subpart:  Prov  ded.  However,  that 
penguins,  auks  an  d  kiwis  may  be 
subjected  to  air  tc  mperatures  which  fall 
below  72  degrees  C  (45  degrees  F). 

(b)  Care  shall  be  exercised  to  avoid 
handling  of  the  primary  enclosure  in 
such  a  manner  Uu  it  may  cause  physical 
or  emotional  traui  na  to  the  live  wild 
birds  contained  tl  erein. 

(c)  Primary  enc  osures  used  in  the 
transport  of  a  livej  wild  bird  shall  not  be 
tossed,  dropped,  qeedlessly  tilted,  or 
otherwise  mishanded  and  shall  not  be 
stacked  in  a  mam  er  that  may 
reasonably  be  ex|  ected  to  result  in  their 
falling. 

Dated:  August  3a  |l985. 
P.  Daniel  Smith, 

Acting  Deputy  Assidant  Secretary  for  Fish 
And  Wildlife  and  Pa  -ks. 

[FR  Doa  85-28556  Fi  ed  12-3-85;  8:45  am] 
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This  aadian  of  ttw  f^OERAL  REGISTER 
containt  docomertt  other  thM  ntn  or 
proposed  wies  thai  are  aftplksat^  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ratings,  delegations  of 
authority,  filing  of  peWons  and 
applications  and  agency  statenMnts  of 
organization  and  functions  are  eocefivlae 
of  documents  appearing  in  this  secioa 


DEPARTMENT  OF  AGRICULTURE 

Fomw  Under  Review  by  Office  of 
Management  and  Budget 

November  29, 1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  tfie 
following  prc^Mwals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  tfie  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report*  (6)  An 
estimate  of  the  number  of  responses;  [7] 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3S04(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  nimiber  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W,  Admin. 
Bldg..  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  Hnd  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  AgncuUural  Marketiag  Senrioe 

Report  Forms  Under  Federal  Milk 

Orders  H^m  hfiSc  Handlers  and  Milk 

Marketing  Cooperatives) 
Recordkeeping;  Monthly;  Quarterly; 

Annually;  On  occasion 
Businesses  or  other  for-profit;  Small 

businesses  or  oiganizations; 
29.735  responses;  32.577  hours:  not 

applicable  under  3504(h) 
Richard  A.  Glandt  (202)  447-4829 

•  Food  and  NutritioR  Service 

Distribution  of  Donated  Food  to  Family 

Units 
FNS152 
Monthly 
State  or  local  governments;  1,260 

responses:  2,520  hours:  not  appHcable 

under  3S04(h) 
Bessie  Bradford  (202)  756-3660 

Revtston 

•  Farmer  Home  Administration 

7  CFR 1980-E.  Business  and  Industrial 
Loan  Program 

FmHA  449-2,  449-4, 449-2^ 

Recordkeeping;  On  occasion 

State  or  local  governments;  Businesses 
or  other  for-profit;  &nall  businesses  or 
government;  26,  703  responses;  103,556 
hours;  not  applicable  under  3504(h) 

Dwight  Carmon  (202)  475-3811 

•  Food  and  Nutiitian  Service 

Performance  Reporting  System, 
Management  Evaluation,  Data 
Analysis,  and  Corrective  Action 

Recordkeeping;  On  occasion 

State  or  local  govertmients;  Federal 
agencies  or  employees;  6,248 
responses;  611,745  hours;  not 
appUcable  under  3504(h) 

Margaret  Werts  Batko  (703)  756-3431 

Jane  A.  Benoit, 

Departmental  Clearance  Officer. 

(FR  Doc.  eS-28798  Pii^  12-3-65:  8:45  am] 

MLUNO  CODE  MIO-OI-C 


Agricultural  StaMlzatlon  and 
ConaervaUon  Service 

Feed  Grain  Oonationa  for  the  Fort 
Berttiold  Reaervation  Affiliated  Indian 
Tribea  In  North  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 


Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Three 
Affiliated  Indian  Tribes  (i.e.,  Mandan. 
Hidates,  and  Arikara)  of  the  Fort 
Berthold  Reservation  in  North  Dakota 
has  been  materially  increased  and 
become  acute  because  of  severe  and 
prolonged  drought,  thereby  creating  a 
serious  shortage  of  feed  and  causing 
increased  economic  distress,  lliis 
reservation  is  designated  for  Indian  use 
and  is  utilized  by  members  of  the  Three 
Affiliated  Tribes  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  sndi  needy  members 
of  the  tribes  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultmtd  commodities. 

3.  Based  on  tiie  above  determination,  I 
hereby  declare  the  reservation  and 
grazing  lands  of  these  tribes  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribes  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  i^jon  signature  of  this  notice 
and  shall  be  made  available  through 
May  15, 1986,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington,  DC  on  November 
27,1965. 
Everett  Rank, 

Administator,  Agricultural  Stabilization  and 

Conservation  Services. 

[FR  Doc.  8S-287B7  Filed  12-9-85: 8:45  am] 

BILUMG  CODE  431IM)6-M 


Federal  Grain  Inapection  Service 

Wheat  Dockage  Certification;  Meeting 

Notice  is  hereby  given  of  a  public 
meeting  to  be  held  to  discuss  wheat 

dockage  certification.  The  current 
method  of  wheat  dockage  certification 
rounds  the  actual  percentage  of  dockage 
down  to  the  nearest  0.5  percent;  for 
example,  for  0.0  to  0.49  percent,  no 
dockage  is  shown.  0.50  to  0.99  percent  is 
shown  as  0.5  percent  dockage.  1.0  to  1.49 
percent  is  shown  as  1.0  percent,  and  so 
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forth.  A  proposed  revision  of  the  current 
method  to  more  accu|ately  certificate 
dockage  in  wheat  wa|  included  during 
the  last  review  of  the  {wheat  standards. 
In  the  final  rule  (49  Fit  20636,  dated  May 
16, 1984)  FGIS  stated  that  additional 
study  was  needed  ani  that  prior  to 
further  action  on  revision  of  the  dockage 
rounding  procedure,  ^  least  one  public 
meeting  would  l>e  held  to  discuss  the 
issue  with  interested  parties. 
Accordingly,  the  folio  wing  meeting  is 
scheduled: 

Name:  Federal  Grain  Qispection  Service. 
Meeting  on  Wheat  Dockage  Certification. 

Date:  January  7. 1986. 

Place:  Clarion  Hotel.  3203  Quebec  Street 
IDenver.  Colorado  80207.  [ 

Time:  8:30  a.m.  I 

Purpose:  To  provide  a^d  solicit  pertinent 
infonnation  on  wheat  dockage  certification. 
Information  obtained  at  this  meeting  will  be 
utilized  to  evaluate  possible  future  action  on 
dockage  certification  in  tie  Official  U.S. 
Standards  for  Wheat.     I 

The  agenda  includes  (1)  wheat 
dockage  background  information,  (2) 
discussion  of  possible]  changes  to  the 
dockage  certification,  land  (3)  how  the 
changes  could  affect  tpe  orderly  and 
timely  marketing  of  wiieat. 

Persons  who  wish  te  present 
comments  during  the  fleeting  are 
requested  to  inform  L,Awis  Lebakken,  Jr., 
Information  Resourcei  i  Staff  USDA, 
FGIS,  Room  0667-Sou  h  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  2025Q,  telephone  (202) 
382-1738,  by  Decemb*  31. 1985.  Other 
comments  on  dockagef-related  issues 
will  be  accepted  as  tiaie  permits. 

An  executive  summary  on  "The 
Implications  of  Altem^ve  Methods  of 
Certification  Dockage  in  U.S.  Wheat,"  as 
prepared  by  the  Economic  Research 
Service,  USDA,  is  available  by 
contacting  Lewis  Leba  kken,  Jr.  (address 
above). 

Dated:  November  27. 1^. 
Kennetli  A.  Gilles, 

Administrator. 


[FR  Doc.  85-28850  Filed 
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1 2-3-«5;  8:45  am) 


Forest  Servlc« 

Hand  Spraying  on  Nolious  Waods; 


weeds  on  the  Beaverhead  National 
Forest. 

The  Beaverhead  National  Forest  has 
many  acres  of  land  that  contain  noxious 
weeds  that  tlireaten  the  productivity  of 
range  lands  within  the  Forest.  A  range 
of  alternatives  for  these  sites  will  be 
considered.  One  of  these  will  be  no 
treatment  of  the  weeds  by  any  means. 
Other  alternatives  may  include: 

1.  Hand  spraying  with  chemicals. 

2.  Control  by  biological  methods. 

3.  Hand  grubbing. 

4.  A  combination  of  the  above 
methods. 

Federal,  state,  and  local  agencies, 
local  landowners,  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  decisions  will  be 
invited  to  participate  in  the  scoping 
process.  This  process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
considered  in  depth. 

3.  Elimination  of  insignificant  issues  of 
those  which  have  been  covered  by  a 
previous  environmental  review. 

The  Fish  and  Wildlife  Service, 
D^artment  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  area  of  consideration. 

No  public  meetings  are  scheduled  at 
this  time,  but  the  public  is  invited  to 
comment.  Written  comments  should  be 
mailed  to  the  responsible  official,  Ron 
Prichard,  Forest  Supervisor,  Beaverhead 
National  Forest  P.O.  Box  1258.  Dillon, 
Montana  59725  by  January  15. 1966. 

The  draft  environmental  impact 
statement  should  be  available  for  public 
review  by  March,  1986.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  April, 
1986. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Dan  Pence.  Range 
Staff  Officer,  Beaverhead  National 
Forest,  phone  406-683-3900. 

Dated:  November  26, 1985. 
Dick  Owenby,  ' 

Acting  Forest  Supervisor. 
(FR  Doc.  85-28768  Filed  12-3-85;  8:45  am] 

BHJJMO  CODE  3410-1 1-« 


Deavfhead  National   ^..^ ...... 

Prepara  an  Environm^tal  Impact 
Statamant 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  a|i  environmental 


ForMt;  Intent  To       COMMISSION  ON  CIVIL  RIGHTS 


impact  statement  for  a 


permit  the  hand  spray  ng  of  noxious 


proposal  to 


Connecticut  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 


that  a  meeting  of  the  Connecticut 
Advisory  Committee  to  the  Commission 
will  convene  at  2.-00  p.m.  and  adjourn  at 
5:00  p.m.,  on  December  18, 1985,  at  the 
Connecticut  Historical  Society,  1 
Elizabeth  Street,  Hartford,  Connecticut. 
The  purpose  of  the  meeting  is  to  decide 
upon  future  projects  and  hold  a  news 
conference  to  release  the  report. 
Battered  Women  in  Hartford, 
Connecticut  Six  Years  Later. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James  H. 
Stewart,  or  Jacob  Schlitt,  Director  of  the 
New  England  Regional  Office  at 
(617)223-4671,  (TDD  617/223-0344). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoa  DC.  November  26, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-28756  Filed  12-3-85;  8:45  am] 

BtLUNO  CODE  nas-oi-M 


Massachusetts  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Massachusetts 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m..and  adjourn  at 
6:00  p.m.,  on  December  5, 1985,  at  the 
U.S.  Commission  on  Civil  Rights,  55 
Summer  Street,  8th  Floor,  Boston, 
Massachusetts.  The  purpose  of  the 
meeting  is  to  discuss  program  plans  for    , 
the  remainder  of  FY  '86. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Philip 
Perlmutter  or  Jacob  Schlitt,  Director  of 
the  New  England  Regional  Office  at 
(817)  223-4671,  (TDD  617/223-0344). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
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least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  26. 
1985. 

Bert  Silver,  -      ' 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-28757  Filed  12-»-85:  8:45  am) 

BIU.INQ  COOE  nSS-OI-ll 

New  York  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  York 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  adjourn  at 
6:00  p.m..  on  December  17, 1985,  at  the 
Summit  Hotel,  51st  Street  and  Lexington 
Avenue,  Roosevelt  Room.  New  York. 
New  York.  The  purpose  of  the  meeting  is 
to  review  a  project  concept  on 
increasing  public  awareness  of  the 
rights  and  remedies  available  to  victims 
of  alleged  police  misconduct. - 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Archer 
Puddington.  or  Ruth  Cubero,  Director  of 
the  Eastern  Regional  Office  at  (212)  264- 
0400,  (TDD  212/264-0400).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  21, 
1985. 

Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-28758  Filed  12-3-85:  8:45  am] 

BILUfra  CODE  633S-01-M 


Rliode  Island  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
will  convene  at  12:00  noon  and  adjourn 
at  1:30  p.m..  on  January  8. 1986.  at  the 
Girl  Scouts  of  Rhode  Island.  125  Charles 
Street,  Council  Room,  Providence. 
Rhode  Island.  The  purpose  of  the 


meeting  is  to  continue  planning  a 
proposed  project  on  local  civil  rights 
enforcement  capacities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  David  Sholes, 
or  Jacob  Schlitt,  Director  of  the  New 
England  Regional  Office  at  (617)  223- 
4671,  (TDD  617/223-0344).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  26, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-28759  Filed  12-3-85: 8:45  am] 

BiLUNQ  COOE  6335-01-M 


Utah  Advisory  Committee;  Agenda  and 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Utah  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  adjourn  at 
10:00  p.m..  on  December  17, 1985,  at  the 
State  Office  of  Education  Building,  200 
East  500  South.  Salt  Lake  City.  Utah. 
The  purpose  of  the  meeting  is  to  review 
the  draft  briefing  memorandum  to  the 
Commissioners  and  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
William  Muldrow,  Acting  Director  of  the 
Rocky  Mountain  Regional  Office  at  (303) 
844-2211.  (TDD  303/844-3031).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  26, 
1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-28760  Filed  12-3-85:  8:45  am] 

BILUNa  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration/bnport  Administration. 
Commerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  §  §  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  December  31, 1985, 
interested  parties  may  request 
administrative  review  of  die  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December,  for  the  following  periods: 


AnMumpinQ  Duly  Prooowflng 


ElemenW  Sulphur  from  Canada 

Arwnal  G4ue  and  InediWa  Gelatin 
from  tfie  Faderal  Rapubkc  of  Gar- 
many  

Ctoar  Shaal  Glaaa  from  Italy 

Large  Electric  Motors  from  Japan 

Polycliloroprane  RutMr  from  Japan.... 

Tunar»  from  Japan 

Steel  Wire  Strand  for  PieHreaaed 
Concrete  from  Japan 

Animal  Glue  and  Inadibia  QaMin 
from  the  Nett>ei1and» 

Animal  Glue  and  InedWa  Gelatin 
from  Sweden _ .» 

Staplefs  from  S»»edan „ 

Staples  from  Sweden 

Animal  Glue  and  madUa  GaMki 
from  Yugoslavia 


12/01/84-11/30/85 


12/01/84-1 
12/01/84-1 
12/01/84-1 
12/01/84-1 
12/01/84-1 


1/30/85 
1/30/85 
1/30/85 
1/30/85 
1/30/85 


12/01/84-11/30/85 

12/01/84-11/30/85 

12/01/84-11/30/85 
12/01 /84-11/X/85 
12/01/84-11/30/85 

12/01/84-11/30/85 


Countafvaivig  OiMy  Prooaadino 


Cofnsfit  frofn  Costs  Rics »...,.» 

Uthrage.  R«d  L«ad.  snd  Lead  Stsbi- 

12/03/84-09/30/85 
01/01/84-12/31/84 

01/01/84-12/31/84 

01/01/84-12/31/84 
01/01/84-12/31/84 

Toy  Balloons  (including  PunchbaNs) 
and  Ptayt>alls  from  Mexico      

Steel  Wire  Rope  from  Soutti  Africa 

01/01/84-12/31/84 

A  request  must  conform  to  the 
Department's  interim  final  rule 


BEST  COPY  AVAILABLE 
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published  in  the  F4  deral  Rasiatar  (SO  FR 

32556]  on  August  10, 1985.  Five  copies  of 
the  request  should  be  submitted  to  the 
Deputy  Assistant  Secretary  for  lo^ort 
Administration.  International  Trade 
Administration.  Room  B-099.  US. 
Department  of  Coqunerce,  Washington. 
DC  20230.  I 

The  Department  Iwill  publish  in  the 
Federal  Riegister  a  hotice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Retiew,"  for  all  requests 
received  by  Decen^er  31. 1985. 

If  the  Departmeiit  does  not  receive  by 
December  31, 1985J  a  request  for  review 
of  entries  covered  py  an  order  or  finding 
listed  in  this  noticej  and  for  a  period 
identified  above,  the  Department  will 
instruct  the  Custoifs  Service  to  assess 
tervailing  duties  on 
te  equal  to  the  cash 
for)  estimated 
tervailing  duties 
tries  at  the  time  of 
1  from  warehouse, 
d  to  continue  to 


antidumping  or  coi 

those  entries  at  a 

deposit  of  (or  boni 

antidumping  or  coi 

required  on  those 

entry,  or  withdra 

for  consumption 

collect  the  cash  de|>osit  previously 

ordered. 

This  notice  is  no  required  by  statute 
but  is  published  as  a  service  to  the 
international  tradii  g  community. 

Dated:  November  2  7, 1985. 

Gilbert  B.  Kaplan. 

Actir^  Deputy  Assist  tnt  Secretary,  Import 
Administration. 

[FR  Doc.  S5-28838  FU  id  12^3-85;  8:45  am] 

BMXMa  COCC  IB1»«B-II 


[A-3S1-502;  C-3S1-!  01] 

Postponement  of  Public  Hearings: 
CoontervaWng  Duty  and  Antidumping 
Duty  investigationii  on  Fuel  Ettianol 
fromBrazM 

agency:  Interna  tioiial  Trade 
Administration,  import  Administration. 
Commerce. 
ACnOK  Notice. 

SOMMAiiv:  This  notfce  informs  the  public 
that  we  have  postponed  the  public 
hearing  on  the  couittervailing  duty 
investigation,  and  Airther  postponed  the 
public  hearing  on  tie  antidumping  duty 
investigation  on  fufl  ethanol  from  Brazil. 
eFFECnvE  date:  December  4, 1985. 
RM  RiRTMER  INFOHSUTION  CONTACT 
Kenneth  G.  Shimabukuro  or  Raymond  G. 
Busen.  Office  of  Investigations,  Import 
Administration.  Int  emational  Trade 
Administration,  Ur  ited  States 
Department  of  Con  merce,  14th  Street 
and  Constitution  A  vemxe  NW., 
Washington.  DC  20  230;  telephone  (202) 
377-5332  or  (202)  3)  7-2830. 
SUPPLEMENTARY  IN  ANIMATION:  On 

November  12. 1985J  we  published  in  the 


JMI 


Federal  Rogistsr  (SO  FR  46681)  a  notice 
of  our  preliminary  determination  on  the 
countervailing  duty  investigation  on  fuel 
ethanol  from  Brazil.  Tlie  notice  also 
stated  that  the  public  hearing  was 
scheduled  to  be  held  on  December  16, 
1985. 

On  October  28. 1985.  we  published  in 
the  Federal  Ragistw  (50  PR  43602)  a 
notice  of  postponement  of  our  final 
antidumping  duty  determination  on  fuel 
ethanol  from  BnudL  The  notice  also 
stated  that  the  public  hearing  was 
postponed  until  December  4, 1985. 

At  the  request  of  certain  interested 
parties  the  public  hearing  on  the 
countervailing  du^  investigation  has 
been  postponed  until  2;00  p.m., 
December  18, 1985,  and  the  public 
hearing  on  the  antidumping  duty 
investigation  has  been  further 
postponed  until  10:00  a.m.,  December  19, 
1985.  Both  hearings  will  be  held  in  room 
4830,  U.S.  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington.  DC  a023a 
Accordingly,  prehearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  December  11, 1985,  for  the 
countervailing  duty  hearing,  and  by 
December  12. 1985.  for  the  antidumping 
duty  hearing. 

This  notice  is  published  pursuant  to 
section  774(b)  of  the  Act. 
Gilbert  B.  K^iiaii. 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration. 
November  27, 198S. 
[FR  Doc  85-28829  Filed  12-S-«S;  8:45  am] 


Stiort  Supply  Reviow  on  High  Carbon 
Strip  Steel:  Request  for  Comments 

agency:  International  Trade 
Administration/Import.  Administration, 

Conmierce. 

ACTION:  Notice  of  request  for  comments. 

summary:  The  Department  of 

Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Article  4  of  the 
U.S.-EC  Arrangement  on 
Complementary  Products  with  respect  to 
high  carbon  strip  steel. 

effective  date:  Comments  must  be 
submitted  no  later  than  ten  days  from 
publication  of  this  notice. 

address:  Send  all  comments  to  Joseph 
A.  Spetrini,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW..  Washington.  DC,  Room 
3099. 


FOR  WJRTMER  INfOWMATION  CONTACT: 

Nicholas  C.  Tolerico.  Office  of 
Agreements  Qmipliance,  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW..  Washington.  DC  20230, 
Room  3087B.  (202)  377-4036. 

SUPPLEMENTARY  INFORMATION:  Article  4 
of  the  U.S.-EC  Arrangement  on 
Complementary  Products  provides  that 
if  the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product .  .  .". 

We  have  received  a  short  supply 
request  for  high  carbon  strip  steel  (AISI 
1095)  with  a  width  ranging  from  0.009 
inch  to  0.017  inch  and  a  thickness 
ranging  from  0.690  to  0.760  inch.  It  will 
be  used  in  the  manufacture  of  razor 
blades  and  carpet  cutting  blades. 

Parties  interested  in  commenting  on 
this  request  should  send  written 
conunents  as  soon  as  possible,  and  no 
later  than  ten  days  from  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  include  with  it  a 
submission  which  can  be  placed  in  die 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit. 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099  at  the  above 
address. 

Gilbert  B.  Kjfiiing.  '  — 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
November  27, 1985. 
[FR  Doc.  85-28856  Filed  12-3-85:  &45  am] 

BtLLINO  CODE  SSIO-OS-M 


(A-614-502] 

Antidumping  Duty  Ordor;  Low-Fuming 
Brazing  Copper  Rod  and  Wire  From 
New  Zealand 

agency:  International  Trade 
Administration.  Import  Administration, 

Commerce. 

action:  Notice. 

SUMMARY:  In  separate  investigations 
concerning  low-fuming  brazing  copper 
rod  and  wire  from  New  Zealcmd.  the 
United  States  Department  of  Commerce 
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(the  Department)  and  the  United  States 
International  Trade  Commission  (the 
rrC)  have  determined  that  this  product 
is  being  sold  at  less  than  fair  value  and 
that  sales  of  this  product  from  New 
Zealand  are  materially  injuring  a  United 
States  industry.  Therefore,  based  on 
these  findings,  all  luiliquidated  entries, 
or  warehouse  withdrawals,  for 
consumption  of  low-fuming  brazing 
copper  rod  and  wire  from  New  Zealand 
made  on  or  after  August  2, 1985,  the  date 
on  which  the  Department  published  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 
EFFECnvc  date:  December  4, 1985. 
FOR  nmTHEII  INFORMATION  CONTACT: 

Michael  Ready  or  Raymond  G.  Busen, 
Office  of  Investigations,  International 
Trade  Administration,  United  States 
Departmfflit  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washinston.  DC  20230;  telephone:  (202) 
377-2613  or  377-3464. 
SUPPLEMENTARY  INFORMATION:  The 
merchandise  covered  by  this  order  is 
low-fuming  brazing  copper  rod  and  wire 
from  New  Zealand,  which  is  currently 
classifiable  under  item  numbers 
612.6205,  612.7220,  and  653.1500  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  August  2. 1985,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand  was  being  sold  at  less  than  fair 
value  (50  FR  31405).  On  October  21, 
1985,  the  Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  (50  FR 
42580). 

On  November  29, 1985,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1873e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l]),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  maricet 


value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  low- 
fuming  brazing  copper  rod  and  wire 
from  New  Zealand.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  the  product 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  2, 
1985,  the  dat^on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (50  FR  31405). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-averaged  antidumping  duty 
margin  as  noted  below. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n]o 
product  .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(l)P)  of  the  Act  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  for  that  amoimt. 
Accordingly,  the  level  of  export 
subsidies,  as  determined  in  the  final 
affirmative  countervailing  duty 
determination  on  low-fuming  brazing 
copper  rod  and  wire  from  New  Zealand 
(50  FR  31638),  will  be  subtracted  from 
the  dumping  margin  for  deposit 
purposes. 


MwHifscturare/pfoduosn/mpoflsfs 


McKechnte  Brottien  (N.Z.)  Ltd..... 

All  other  ManuiKlurafs/Produc«f«/E)9af«ra — 


Woight0d- 
merao* 
fiMrgin 


26.93 
26.83 


This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
low-fuming  brazing  copper  rod  and  wire 
from  New  Zealand,  pursuant  to  section 
736  of  the  Act  (19  U.S.C.  1673e)  and 
S  353.48  of  the  Commerce  Regulations 
(19  CFR  353.48).  We  have  deleted  from 
the  Commerce  Regulations,  Annex  I  of 
19  CFR  Part  353,  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  ciirrently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 


1673e]  and  S  353.48  of  the  Commerce 

Regulations  (19  CFR  353.48), 

C  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

November  27, 1985. 

[FR  Doc.  8&-28827  Filed  12-3-85;  8:45  am] 

MLUm  COOE  3910-Ot-ll 


[A-122-501] 

Rock  Salt  From  Canada;  Final 
Determination  of  Sales  at  Lass  Than 
Fair  Value 

action:  Notice.         ' 

summary:  We  have  determined  that 
rock  salt  from  Canada  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 
We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend  the 
liquidation  of  all  entries  of  subject 
merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  Those  companies  which  are 
subject  to  the  suspension  of  liquidation 
are  indicated  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  December  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  ].  Jenkins  (202)  377-1756  or  John 
Brinkmann  (202)  377-3965,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Conunerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Final  determination 

Based  upon  our  investigation,  we  have 
determined  that  rock  salt  from  Canada 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
margins  found  for  all  companies 
investigated  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  January  28, 1985.  we  received  a 
petition  from  International  Salt 
Company  (ISCO)  on  behalf  of  the  U.S. 
industry  producing  rock  salt.  In 
accordance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36),  the  petition 
alleged  that  imports  of  rock  salt  from 
Canada  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  these  imports  are 
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he  petition,  we 


causing  material  ii  jory,  or  threaten 
material  injury,  to  ^  United  States 
industry. 

After  reviewing 
determined  it  contained  sufficient 
grounds  upon  whidh  to  initiate  an 
antidumping  duty  nvestigation.  We 
notified  the  ITC  of  jour  action  and 
initiated  such  an  investigation  on 
February  19, 1985  pO  FR  7808).  On 
March  20, 1985,  thQ  ITC  determined  that 
there  is  a  reasonable  indication  that 
imports  of  rock  sail  from  Canada  are 
materially  infuringj  or  threatening 
material  injury,  to  ^  United  States 
industry.  i 

The  petition  alleged  that  several 
Canadian  companies  produced  rock  sah 
for  export  to  the  Uhited  States.  We 
found  that  Domtarj  Inc.  (Domtar)  and 
Morton  Thiokol,  Int.  (Morton)  accounted 
for  at  least  60  percent  of  the  imports  into 
the  United  States.  Questionnaires  were 
presented  to  counsel  representing  both 
companies  on  Marfh  12, 1965.  We 
received  response^  from  Domtar  and   - 
Morton  on  April  3d  1965,  and 
supplemental  respi^nses  on  various 
dates  thereafter.  Ota  May  15, 1965.  we 
received  a  voluntafy  re^)onse  frtnn  the 
Potash  Company  of  America,  Inc.  (PCA). 

On  July  6, 1965,  we  made  an 
af^rmatrve  preliminary  determinatioa 
(50  FK  28602).  On  Jtaly  16, 1985.  Morton 
and  Domtar  requested  that  we  extend 
the  period  for  the  Qnal  deteirainatioa 
until  the  135th  day  after  publication  of 
our  preliminary  determination.  Oa  )«dy 
23, 1965,  we  granted  the  reqaest  and 
extended  our  final  netennination  to  not 
later  than  Novemb^  27. 1965  (50  FR 
31213). 

We  verified  the  iuestionnaire 
responses  in  August  and  September.  A 
hearing  was  held  on  October  U.  1965. 

Scope  of  Investigafion 

The  product  covered  by  this 
investigation  is  root.  salt,  in  bulk  and 
padcaged  form,  as  currently  classified  in 
the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA).  under  items 
420.9400  and  4209000,  respectively. 

In  our  preliminaiy  determination  we 
used  invoice  datesjto  identify  sales  of 
rock  salt  to  the  United  States  during  the 
period  August  1. 1984,  through  January 
31. 1985.  Based  on  information  we 
subsequenUy  receijtred  at  verification, 
we  learned  that  thf  majority  of  the 
invoices  issued  during  this  period  by 
Morton  and  Domt^  were  pursuant  to 
requirements  contijacts  executed 
between  April  and  July.  1964.  In  order  to 
include  deliveries  pursuant  to  these 
contracts  in  our  calculations,  we  have 
expanded  our  period  of  investigation  to 
April  1. 1964  through  January  31, 1985. 


In  our  preliminary  determination,  we 
accepted  a  voluntary  response  from 
PCA,  which  reported  as  United  States 
sales  of  rock  salt  sales  from  PCA  to 
ISCO,  the  purchaser  and  exporter  to  the 
United  States  of  PCA  rock  salt  Based  on 
this  information,  in  the  preliminary 
determination  we  found  that  the 
company  had  no  sales  at  less  than  fair 
value.  After  the  preliminary* 
determination  significant  issues  were 
raised  as  to  whether  PCA  or  ISCO 
should  be  treated  as  the  exporter  in 
these  transactions.  However,  based  on 
our  findings  during  verification  we  have 
determined  that  the  deliveries  made 
during  the  period  of  investigation  were 
pursuant  to  a  contract  entered  into  over 
a  year  prior  to  the  period.  Hence,  based 
on  the  sales  data  reported  by  PCA.  PCA 
had  no  sales  during  the  period  of 
investigation,  llierefore.  for  purposes  of 
our  final  determination  we  have  not 
considered  the  PCA  response  and  since 
no  sales  data  were  presented  concerning 
sales  made  by  ISCO,  the  Department  did 
not  have  to  determine  whether  ISCO  or 
PCA  should  be  treated  as  the  exporter. 

Finally,  as  noted  above,  Morton  and 
Domtar  account  for  at  least  60  percent  of 
the  imports  into  the  United  States. 

For  Morton,  we  are  only  looking  at 
highway  sales  of  rock  salt  during  our 
period  of  investigation.  Most  of  their 
sales  of  industrial  rock  salt  were  made 
prior  to  our  new  period  of  invesigatioa: 
therefore,  they  have  been  excluded. 

Fair  Vahw  Comparisons 

To  determine  whether  sales  of  the 
subject  mercban<iise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  forei^  market  value.  Although 
it  b  ma  policy  to  use  contract  dates  as 
date  of  sale  when  all  significant  terms 
have  been  fixed  in  the  contract  (see 
Cellular  Mobile  Telephones  from  Japan: 
FinalDeterminationof  Sales  At  Less  ' 
Than  Fair  Value  (50  FR  45447)),  we  only 
learned  at  verification  that  the  contract 
dates,  not  the  invoice  dates,  were  the 
appropriate  dates  of  sale.  We  adjusted 
our  period  of  investigation  accordingly. 
Because  the  time  remaining  after 
verification  for  completion  of  this 
investigtion  did  not  permit  us  to  use  the 
hundreds  of  contract  dates  we 
discovered,  we  have  used  as  best 
information  available  for  dates  of 
purchase  the  dates  of  invoices  whose 
prices  are  those  fixed  in  the  contracts 
covered  by  the  new  investigative  period. 

United  States  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  for  sales  made  by 


both  Morton  and  Dom.tar.  Most  sales  by 
these  companies  were  made  to 
unrelated  purchasers  prior  to 
importation  into  the  United  States.  Each, 
however,  had  some  spot  sales  where 
importation  may  have  preceded  the  sale. 
While  we  would  have  preferred  to 
calculate  United  States  price  for  these 
spot  sales  on  the  basis  of  exporter's 
sales  price,  it  was  not  until  late  in  the 
course  of  this  investigation  that  we 
requested  and  received  the  necessary 
information.  Therefore,  we  did  not  have 
sufficient  time  to  identify  or  segregate 
data  necessary  to  palculate  United 
States  Price  for  those  spot  sales  on  the 
basis  of  exporter's  sales  price. 
For  Morton  and  Domtar,  we 
calculated  purchase  price  based  on  tah. 
mine  and  Lo.b.  stockpUe  delivered 
prices.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
United  States  freight  and  customs 
duties. 

Forrign  Market  Value 

In  accordance  with  sectioo  773(a)  of 
the  Act  we  calculated  foreign  market 
value  based  on  home  market  prices.  We 
used  teg.  8todq>ile.  io.b.  mine  and 
f.o.b.  delivered  prices  to  unrdated  home 
market  purchasers  to  detemdne  the 
foreign  market  value.  We  made 
deductions,  where  appropriate,  for 
freight  charges.  In  accordance  with 
{353.15  of  the  Commerce  Regulations  we 
made  a  circumstance  of  sale  adjustment 
for  differences  in  credit  terms  in  the  two 
markets. 

Both  companies  claimed  direct  selling 
expenses  for  freight  and  handling  of 
merchandise  bova  the  mine  to  their 
depots  or  stockpiles  and  for 
maintenance  expenses  of  rock  salt  at 
their  stockpile  locations.  We  determined 
that  the  stockpiles  were  maintained  for 
the  purpose  of  ensuring  that  sufficient 
quantities  of  rock  salt  would  be 
available  to  satisfy  the  anticipated 
demand.  Therefore,  we  did  not  find  the 
adjustments  claimed  for  the  depots  or 
stodqnies  to  be  directiy  related  to  the 
sales  under  consideration.  Freight 
expenses  from  the  mine  to  the  depots 
have  been  deducted  as  nonnal  freight 
charges  associated  with  individual 
sales. 

In  calculating  foreign  maricet  vahie, 
we  made  currency  conversions  fiDm 
Canadian  dollars  to  United  States 
dollars  using  the  weighted-average  of 
the  certified  daily  exchange  rates  diuing 
the  period  of  investigation  since  we 
were  not  able  to  tie  specific  sale  dates 
to  each  shipment 
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Verifkalion 

In  accordance  %vlth  M<^on  776(a)  of 
the  Act,  we  verified  the  information 
provided  by  respondents  by  using 
standard  verification  f>rocedure8, 
including  examination  of  relevant  sales 
and  accounting  records  of  the 
companies. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  Ihat  the 
Department  should  not  exclude  from  its 
calculation  of  foreign  marieet  value 
certain  bulk  trade  rock  salt  products 
sold  exclusively  in  Canada,  despite  the 
claim  that  these  sales  are  of  a  different 
grade  and  quality  of  salt. 

DOC  Response:  These  products  are 
similar  but  not  identical  to  certain 
merchandise  sold  to  the  United  States. 
Since  the  United  States  sales  have  been 
compared  to  home  market  sales  of 
identical  merchandise,  we  have 
disregarded  these  sales. 

Comment  2:  Petitioner  argues  that  the 
Department  should  not  use  weighted 
averages  of  invoiced  transactions  for 
United  States  price.  Petitioner  argues 
that  the  legislative  history  of  section 
777A  of  the  Act,  as  added  by  section  620 
of  the  Trade  and  Tariff  Act  of  1884, 
shows  that  Congress  did  not  intend  a 
major  overhaul  of  the  Department's 
methodology  for  calculating  dumping 
margins,  but  instead  intended  to 
facilitate  administrative  efficiency. 
Petitioner  states  that  because  there  are 
only  two  Canadian  producers  with  a 
significant  number  of  sales,  and  the 
product  is  a  homogeneous  commodity, 
the  criteria  of  section  777 A(a]  are  not 
met.  Petitioner  further  states  that  the 
United  States  rock  salt  maiket  is  highly 
vulnerable  to  low-priced  imports 
targeted  at  specific  customers  and 
market  sectors  and  alleges  that 
respondents  have  exploited  this 
vulnerability  by  selectively  pricing  to 
particular  customers.  The  methodology 
respondents  propose  will,  petitioner 
argues,  allow  sales  at  less  than  fair 
value  to  escape  the  Department's 
scrutiny. 

DOC  Response:  We  agree  that  a 
weighted-average  United  States  price 
methodology  is  inappropriate  in  this 
case,  for  the  reasons  stated  in  our 
response  to  Respondents'  Comment  2. 

Comment  3:  Petitioner  argues  that  the 
Department  correctly  based  United 
States  price  for  PCA  on  purchase  price, 
since  PCA  sold  its  salt  to  ISCO,  an 
unrelated  company,  and  knew  at  the 
time  of  the  sale  that  the  United  States 
was  the  ultimate  destination  of  the  rock 
salt. 

DOC  Response:  As  noted  in  the 
"scope  of  investigation"  section  of  this 


notice,  for  the  final  determination  we 
did  not  use  the  voluntary  response  of 
PCA. 

Comment  4:  Petitioner  argues  thai 
because  sales  of  rock  salt  from  Morton's 
Pugwash  mine  are  substantial,  they 
should  be  used  in  maldng  our  fair  value 
comparisons. 

DOC  Response:  We  agree  and  have 
included  the  Pugwash  mine  sales. 

Comment  5:  Petitioner  argues  that  the 
Department  in  determining  the  foreign 
marieet  value,  should  not  deduct  freight 
and  handling  charges  for  rock  salt 
shipped  bom  the  respondents'  mines  to 
depots  or  stockpiles,  nor  should  the 
Department  deduct  associated 
maintenance  expenses  where  the 
chaises  were  incurred  prior  to  sale  of 
the  rock  salt  Instead  these  costs  should 
be  treated  as  indirect  selling  expenses. 

DOC  Response:  We  have  determined 
that  the  majority  of  repondents'  sales 
were  made  prior  to  delivery  from  the 
mine  to  the  stockpiles.  Ilierefore,  we 
have  deducted  the  freight  charges 
between  the  mine  and  the  stockpiles  as 
normal  transportation  charges.  Since  the 
stockpiles  are  mainttdned  at  the 
discretion  of  the  seller  to  serve  multiple 
customers,  handling  and  other  stockpile 
costs  could  not  be  tied  to  specific  sales. 
We  consider  such  costs  to  be  as  indirect 
selling  expenses. 

Comment  &•  Petitioner  argues  that  in 
calculating  United  States  price,  the 
freight  handling  and  stockpiling  costs 
incurred  by  respondents  in  bringing  the 
salt  from  their  mines  to  U.S.  delivery 
points  must  be  deducted  as  expense. 

DOC  Response:  We  have  treated 
iheue  expenses  in  the  same  maimer  as 
the  similiar  home  market  expenses  (see 
the  preceding  comment). 

Comment  7:  Petitioner  argues  that 
sales  to  customers  who  were  not 
classified  as  industrial,  food  processing, 
chemical  or  highway  users  or 
distributors  on  Morton's  printout  should 
not  be  excluded  from  oiu-  fair  value 
comparison  because  they  represent  a 
substantial  number  of  sales  of  the 
product  imder  investigation. 

DOC  Response:  We  agree.  These 
sales  have  been  included  in  our  fair 
value  comparisons. 

Comment  8:  Petitioner  argues  that  fair 
market  value  comparisons  should  be 
made  by  product  for  all  of  Morton's 
customers.  If  industrial  sales  are 
compared  to  highway  sales  the  margin 
will  not  be  accurately  stated. 

DOC  Response:  We  have  not 
reclassified  any  of  Morton's  sales. 
Comparisons  are  made  by  product  in 
each  market. 


Respondents'  Comments 

Comment  1:  Morton  argues  that 
United  States  indirect  selling  expenses 
should  be  allocated  on  a  per-revenue- 
dollar  basis  and  not  a  per  ton  basis 
because  salt  sold  to  industrial  users 
requires  a  much  greater  sales  effort 

DOC  Response:  We  are  maldng  our 
fair  value  comparisons  based  on 
purchase  price  sales.  Therefore,  the 
argument  is  moot 

Continent  2r  Respondents  argues  that 
the  Department  should  detennine  United 
States  price  as  a  weighted  average 
rather  than  on  a  transaction-by- 
transaction  basis  under  the  authority  of 
Section  777A(a)  of  the  Act  as  amended 
by  section  620(c)  of  the  Trade  and  Tariff 
Act  of  1964  (1984  Act).  Respondents 
allege  that  the  criteria  of  section  777A 
are  met  in  this  case  since  it  involves 
both  an  extraordinarily  large  number  of 
individual  sales  and,  due  to  the  varied 
circumstances  surrounding  each 
transaction,  a  significant  number  of 
con^lex  adjustments.  Respondents    . ' 
argue  tiiat  section  777A(a)  was  designed 
to  equalize  the  Department's  treatment 
of  foreign  market  value,  for  which 
averaging  was  permitied  under  section 
773(f),  and  United  States  price,  for  which 
there  was  no  expVadX.  statutory  authority 
to  use  weighted-averages  prior  to  the 
1984  Act  Respondents  conclude  that  the 
Department  will  abuse  its  discretion  if  it 
weight-averages  foreign  maiiiet  value 
and  uses  individual  transactions  to 
determine  United  States  price. 

In  support  of  dieir  argument 
respondents  offer  an  economist's  report 
which  concludes  that  certain  unique 
aspects  of  the  rock  salt  industry  justify 
use  of  weighted-averages  for  both 
United  States  price  and  foreign  market 
value.  These  unique  aspects  are:  (1)  The 
high  degree  of  uncertainty  at  the  time 
bids  are  submitted  as  to  the  ultimate 
distribution  costs  to  be  incurred;  (2)  die 
requirement  that  suppliers  submit  a 
single  bid  price  covering  multiple 
delivery  points  with  varying 
transportation  costs;  and  (3)  the 
numerous  complex  adjustments 
necessary  for  economically  meaninghd 
comparisons  of  indivdual  transactions. 
The  report  states  that  the  Canadian 
sellers'  net  revenues  are  outside  their 
control  since  the  purchasers  control  all 
terms  except  price  and  the  weather, 
which  can  directiy  affect  the  amounts 
demanded  and  transportation  costs,  llie 
report  concludes  that  the  Department 
must  use  a  non-traditional  methodology 
for  United  States  price  to  avoid  creating 
dumping  mcu^ns  where  there  has  been 
no  unfair  trade  practiced. 
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DOC  Response.  We 


disagree  with  the 


first  portion  of  respomlents'  argument 
There  is  no  indication  that  Congress 
intended  Section  777^^  to  be  a  radical 
departure  from  our  no  inal  methodology 
of  calculating  United  J  tates  prices  on  a 
transaction-by-transac  tion  basis.  It  has 
always  been  our  pract  ce  to  ascertain 
the  price  of  each  indiv  dual  U.S. 
transaction.  Prior  to  th  a  amendment,  the 
statute  gave  us  explici :  authority  to  use 
averaging  techniques  <  inly  in  computing 
foreign  market  value  1 }  U.S.C.  1677b{f)- 
See  aJso  19  CFR  353.22 ,  There  is  no 
evidence  either  in  the  anguage  of  the 
1384  Act  or  its  legislati  ve  history  that 
Congress  intended  to  alter  that  basic 
methodology.  Contrary  to  respondents' 
argument,  the  legislative  history  does 
not  suggest  that  Sectioh  777A  requires 
us  to  weight-average  US.  price 
whenever  we  weight-average  foreign 
market  value.  Rather,  Congress  intended 
to  expand  the  instance^  in  which  the 
administering  authority  may  use 
sampling  and  averaging  techniques  to 
include  "United  Statesjprice  or  foreign 
market  value."  H.  Rep.  No.  98-1156, 98th 
Cong..  2d  Sess.  188  (igw) 

Congress  gave  us  tha  authority  to 
select  appropriate  aveijaging  techniques, 
representative  of  the  transactions  under 
investigation.  As  the  l^slative  history 
of  the  1984  act  plainly  tidicates.  Section 
777A  was  enacted  to  raduce  the 
Department's  costs  am  administrative 
burden  in  cases  involv:  ng  a  large 
number  of  sales  or  adji  stments  by 
permitting  us  to  use  avi  iraging 
techniques  in  computinig  U.S.  price  or 
foreign  market  value.  H.  Rep.  No.  98- 
725, 98th  Cong..  2d  Sess .  45-46  (1984).  In 
this  proceeding  we  do  i  lot  find  that  the 
number  of  sales  or  the  i  lumber  of 
adjustments  to  be  so  large  as  to  make  a 
transaction-by-transacl  ion  analysis  of 
United  States  sales  an  <  inerous  burden. 
Moreover,  respondents  arguments 
focusing  on  the  unique  :haracteristics  of 
the  rock  salt  industry  afe  not  persuasive. 

Weather,  transportation  and  other 
cost  factors  described  vfi  respondents' 
economic  report  are  presumably  the 
types  of  historical  data  ithe  parties 
considered  when  they  settled  on  their 
price  and  quantity  terns.  These 
considerations  are  not  relevant  in 
establishing  United  Stajes  prices,  since 
those  prices  were  fixedat  time  of  sale. 
Had  the  parties  wished  their  prices  to  be 
less  influenced  by  facto  rs  outside  their 


control  they  could  have 


business  accordingly.  Qearly  they 
intended  no  such  result  in  this  case. 
Compare  the  situation  i  i  the  case  of 
fresh  winter  vegetableslfrom  Mexico, 


arranged  their 


where  the  nature  of  the  fresh  vegetable 
market  required  Mexican  sellers  to  sell 
on  consignment  in  an  auction-type 
market;  as  a  result,  the  sellers  had  no 
control  over  the  prices  at  which  their 
vegetables  were  sold  in  the  United 
States.  Final  Determination  of  Sales  at 
Not  Less  Than  Fair  Value;  Certain  Fresh 
Winter  Vegetables  from  Mexico,  45  FR 
20512  (1980).  Also  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Fresh-Cut  Roses  from 
Colombia,  Colombian  rose  growers  sold 
roses  in  the  U.S.  on  a  consignment, 
fixed-price,  or  consignment-with- 
minimum-price  basis,  depending  on 
market  conditions  on  a  given  day.  We 
foimd  that,  while  roses  are  perishable 
and  their  freshness  influences  their 
selling  price,  the  rose  growers  could  and 
often  did  fix  their  prices.  At  other  times, 
they  chose  consignment  when  it  was  to 
their  advantage  to  risk  a  few  sales  at 
less  than  cost  of  production  in  order  to 
reap  the  benefits  of  a  volatile  market. 
Because  the  rose  growers  could  control 
their  United  States  selling  prices,  we  did 
not  calciilate  weighted-average  United 
States  prices.  In  this  investigation  the 
case  is  even  stronger  for  use  of  U.S. 
sales  prices  rather  than  averages,  since 
the  prices  and  other  terms  are  fixed  by 
binding  contract. 

Comment  3:  Respondents  argue  that 
freight-in  and  handling  charges  from  the 
companies'  mines  to  their  stockpiles  and 
other  stockpile  costs  are  incurred  after 
the  companies  have  entered  into  binding 
confracts  with  specific  customers  and 
should  be  deducted  as  a  selling  expense. 
Because  of  the  unique  nature  of  the  rock 
salt  industry,  the  companies  must 
transport  and  stockpile  the  salt  prior  to 
actual  delivery  of  the  product. 

DOC  Response:  See  our  responses  to 
petitioner's  comments  5  and  6. 

Comment  4:  Respondents  argue  that  a 
different  interest  rate  should  be  used  for 
rock  salt  from  each  of  Morton's  mines  as 
the  credit  calculations  were  calculated 
separately  for  each  submission. 

DOC  Response:  We  agree,  and  we 
have  weight-averaged  the  two  interest 
rates  in  each  market  for  all  of  Morton's 
sales  used  in  our  fair  value  comparisons. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)2  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  bulk 
rock  salt  from  Canada  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  July  15, 1985. 

The  United  States  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  weighted-average  amount 


by  which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  margins  are  as 
follows: 


Manufacturara/produMrs/exporters 

WatgMad- 
avaraya 
margm 
percent- 
age 

Domtar.  Inc _ _ 

Morton  TNokol.  Ina _ 

All  o«her  manufacturars/producars/axportan 

e.ts 

4.39 
6.35 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  adminisfrative  protective 
order,  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Adminisfration. 

The  iTC  will  will  determine  whether 
these  imports  are  materially  injurying,  or 
a  threatening  material  injury  to,  a  U.S. 
industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
securites  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  rock  salt  from 
Canada  entered,  or  withdrawn  from 
warehouse,  for  consumption  after  the 
suspension  of  hquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 

This  determination  is  pubhshed 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d). 
WilUam  T.  Archey, 

Acting  Assistant  Secretary  for  Trade 
Administration. 

November  27, 1985. 

[FR  Doc.  85-28828  Filed  12-3-85;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammais;  Issuance  of  Permit; 
California  Department  of  Fish  and 
Game 

On  June  11. 1965.  notice  was 
published  in  the  Federal  Register  (50  PR 
24559)  than  an  application  had  been 
filed  by  the  California  Department  of 
Fish  and  Game,  1416  Ninth  Sti^t 
Sacramento.  California  95814.  for  a 
scientific  research  permit  to  study  the 
effectiveness  of  lithium  chloride  as  a 
taste  aversion  agent  on  harbor  seals  and 
California  sea  lions. 

Notice  is  hereby  given  that  on 
November  26, 1985,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  that  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW.,  Washington 
DC:  Regional  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  South  Ferry  Street 
Terminal  Island,  California  90731. 

Dated:  November  26, 1985. 
Richard  B.  Roe. 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doa  85-28847  Filed  12-3-85;  8:45  am] 
BltXmO  COOE  SCIO-O-M 


Marine  Mammals;  Permit  Modification; 
Kenneth  C.  Balcomb  ill. 
Modification  No.  1  to  Permit  No.  437 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  (S  216.33(d)  and 
216.33(e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  216),  and  §  222.25  of 
the  regulations  governing  endangered 
species  permits  (50  CFR  222),  Scientific 
Research  Permit  No.  437  (48  FR  51949) 
issued  to  Mr.  Kenneth  C.  Balcomb  HI. 
1359  Smuggler's  Cove  Road,  Friday 
Harbor,  Washington  98250,  on 
November  13, 1983,  is  modified  as 
follows: 

The  following  is  added  to  Section  A.1: 
"The  geographic  area  of  take  by 
potential  harassment  is  expanded  to 
include  the  waters  of  Oregon  and 
California." 

This  modification  became  effective  on 
November  25, 1985. 

As  required  by  the  Endangered 
Species  Act  of  1973  issuance  of  this 


modification  is  based  aa.  a  finding  that 
such  modification  (1)  was  applied  for  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endagered  species 
which  is  the  subject  of  the  modification, 
and  (3)  will  be  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  Endangered  Species  Act 
of  1973.  This  modification  was  issued  in 
accordance  with,  and  is  subject  to  Parts 
220-222  of  Title  50  CFR  of  the  National 
Marine  Fisheries  Service  regulations 
governing  endanget«d  species  permits 
(39  FR  41387).  November  27, 1974. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street  NW„ 

Washington,  DC; 
Regional  Director,  Sothwest  Region, 

National  Marine  Fisheries  Service.  300 

South  Ferry  Street.  Terminal  Island, 

California  90731; 
Regional  Director,  Northwest  Region, 

National  Marine  Fisheries  Service, 

7600  Sand  Point  Way,  NE.,  BIN 

C15700,  Seatde,  Washington  98115: 

and 
Regional  Director.  Alaska  Region, 

National  Marine  Fisheries  Service, 

P.O.  Box  1668.  Juneau,  Alaska  99802. 

Dated:  November  25, 1985. 
Cannen  |.  Blondiii, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-28846  Filed  12-3-65;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  66-C0002] 

Brown  Group  Recreational  Products, 
Inc.;  Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Provisional  acceptance  of  a 

settlement  agreement  and  order  under 

the  Consumer  Product  Safety  Act, 

summary:  Under  requirements  of  16 
CFR  lllB.20(e),  the  Commission  must 
publish  in  the  Federal  Register  consent 
agreements  which  it  provisionally 
accepts  under  the  Consumer  Product 
Safety  Act.  The  Commission  publishes 
below  the  Settlement  Agreement  it  has 
provisionally  entered  into  with  Brown 
Group  Recreational  Products,  Inc.,  a 
corporation  formerly  doing  business  as 
Hedstrom  Co.;  in  which  the  firm  agrees 
to  pay  a  civil  penalty  in  settlement  of 


allegations  by  the  Staff  that  die  firm 
violated  the  reporting  requirements  of 
the  Consumer  Product  Safety  Act. 

DATE:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  b/  filing  a  written  request 
with  the  Office  of  the  Secretary  by 
December  19, 1985. 
ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  «vritten  comments  to  the 
Office  of  the  Secretary,  Consumer 
'  Product  Safety  Commission, 
Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Goldstein,  Directorate  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Commission.  Washington,  D.C.  20207; 
telephone  (301)  492-6628. 

Dated:  November  27, 1985. 
Sheldon  D.  Butts, 

Deputy  Secretary,  Consumer  Products  Safety 
Commission. 
SUPPtfMENTARY  INFORMATION: 

SetUement  Agreement  and  Order 

In  the  matter  of  Brown  Group  Recreational 
Products,  Inc.  a  corporation  formerly  doing 
business  ai  Hedstrom  Co.,  CPSC  Docket  Na 
86-00002. 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  Brown 
Group  Recreational  Products,  Ina,  a 
corporation  formerly  doing  business  at 
Hedstrom  Co.,  and  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "staff"),  is  a  compromise, 
resolution  of  the  matter  described 
herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact 

L  The  Parties 

2.  Brown  Group  Recreational 
Products,  Inc.  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  New  Hampshire  with  its  principal 
corporate  offices  located  at  8400 
Maryland  Avenue,  SL  Louis,  Missouri 
63105.  Hedstrom  Co.  was  formerly  an 
unincorporated  division  of  Brown  Group 
Recreational  Products.  Ina  In  May  1985, 
Hedstrom  was  acquired  by  Jepson 
Recreational  Products  Corp.,  Elmhurst. 
Illinois. 

3.  Brown  Group  Recreational 
Products,  Inc.  manufactured  through  the 
Hedstrom  Co.,  certain  strollers, 
identified  further  in  paragraphs  6, 7, 16 
and  17  below,  (a)  for  sale  to  a  consumer 
for  use  in  or  around  a  permanent  or 
temporary  household  or  residence,  a 
school,  in  recreation  or  otherwise,  or  (b) 
for  the  personal  use,  consumption  or 
enjoyment  of  a  consumer  in  or  around  a 
permanent  or  temporary  household  or 
residence,  a  school,  in  recreation,  or 
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otherwise.  These  stn  Hers  are 
"consumer  products"  within  the 
meaning  of  section  3|  b)(1)  of  the 
Consumer  Product  &  fety  Act 
(hereinafter,  "CPSA"  .  15  U.S.C. 
2052(a)(l]. 

4.  Brown  Group  Re  :reational 
Products.  Inc.  manufi  ctured  and  sold 
these  strollers  throug  i  Hedstrom  Co. 
throughout  the  Uniteq  States.  Brown 
Group  Recreational  l¥oducts.  Inc.  is, 
therefore,  a  "manufac  turer"  of  a 
"consimier  product"  y  \/hich  is 
"distributed  in  conuniirce,"  as  those 
terms  are  defined  in  sections  3(a)(1).  (4) 
and  (11)  of  the  CPSA.  15  U.S.C. 
2052(a)(1).  (4)  and  (11 . 

5.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Sa  ety  Commission, 
an  independent  reguli  itory  commission 
established  by  Congri  jss  pursuant  to 
section  4  of  the  CPSA  15  U.S.C.  2053. 

n.  Twin  Totliner  Stroler 

6.  Brown  Group  Recreational 
Products.  Inc.  manufactured  through  its 
Hedstrom  Co.  divisioi  i,  approximately 
34,222  Twin  Totliner  s  trollers  from 
October  1975  through  April  1982. 

7.  The  Twin  Totline  r  is  a  wide  stroller 
designed  to  carry  twc^  children  side  by 
side. 


Defect  in  the  Twin 
Failure  To 


Staff  Allegations  of  a 
Totliner  Stroller  and  i 
Comply  With  the  Reporting 
Requirements  ofSecti  m  15(b)  of  the 
CPSA  ^ 

8.  Twin  Totliner  str«  lUers 
manufactured  from  October  1975 
through  April  1982  coiifained  two 
independent  foot  rests,  one  for  each 
occupant  of  the  strolle  r. 

9.  A  space  between  the  two 
independent  foot  rests  of  a  Twin 
Totliner  stroller  could  permit  a  child's 
foot  and  leg  to  drop  d<  wn  between  the 
foot  rests. 

10.  If  a  child's  foot  a  nd  leg  were  to 
drop  down  between  tf  e  independent 
foot  rests  of  the  Twin  rotliner  stroller. 
the  forward  motion  of  the  stroller  could 
cause  the  foot  to  becoi  ae  entrapped 
between  the  stroller's  iront  axle  and  the 
ground. 

11.  During  the  perioi  prior  to  May 
1984,  when  the  Conuni  jsion  .staff 
conducted  an  investigi  tion  of  Hedstrom 
Co.  concerning  the  Tw  in  Totliner 
stroller,  the  company  i  eceived  6 
complaints  in  which  it  was  alleged  that 
a  child  had  suffered  a  broken  leg  after 
the  child's  foot  smd  lea  had  dropped 
between  the  independ  snt  foot  rests  and 
became  entrapped  wh  le  the  stroller  was 
being  pushed. 

12.  In  order  to  elimir  ate  the  possibility 
of  additional  incidents  of  foot  and  leg 
entrapment  in  the  Twi  i  Totliner, 


JMI 


Hedstrom  Co.  redesigned  the  stroller  in 
April  1982  by  replacing  the  two  piece 
foot  rest  with  a  one  piece  foot  rest. 

13.  The  staff  further  alleges  that 
Brown  Group  Recreational  Products. 
Inc.  and  its  Hedstrom  Co.  subsidiary 
knew  or  should  have  known  by  April 
1982  that  the  design  of  the  independent 
foot  rests  of  the  Twin  Totliner  stroller 
could  permit  entrapment  of  a  child's  foot 
and  leg. 

14.  "The  staff  further  alleges  that 
Brown  Group  Recreational  Products, 
Inc.  and  its  Hedstrom  Co.  subsidiary 
possessed  sufficient  information  by 
April  1982  to  reasonably  support  the 
conclusion  that  the  Twin  Totliner 
stroller,  described  in  paragraphs  6  and  7 
hereof,  contained  a  defect  which  could 
create  a  substantial  product  hazard  but 
failed  to  report  that  information  to  the 
Commission  in  a  timely  manner  as 
required  by  section  15(b)  of  the  CPSA. 
15  U.S.C.  2064(b). 

Allegations  of  Brown  Group 
Recreational  Products,  Inc. 

15.  Brown  Group  Recreational 
Products.  Inc.  denies  the  staff 
allegations  of  a  defect  in  the  Twin 
Totliner  stroller.  It  specifically  denies 
that  said  product  contained  a  defect 
which  creates  or  which  could  create  a 
substantial  product  hazard  within  the 
meaning  of  section  15(a)  of  the  CP§A.  15 
U.S.C.  2064(a)  and  fiirther  specifically 
denies  the  existence  of  an  obligation  to 
report  information  to  the  Commission  in 
a  timely  manner  as  required  by  section 
15(b)  of  the  CPSA.  15  U.S.C.  2064(b). 

m.  Lil'  Steeler  Stroller 

16.  Brown  Group  Recreational 
Products.  Inc.  manufactured  through  its 
Hedstrom  Co.  subsidiary,  approximately 
625,296  Lil'  Steeler  sti'ollers  from 
October  1974  through  October  1982. 

17.  The  yi'  Steeler  is  a  foldable 
umbrella  type  stroller  which  is  held  in 
its  open  or  use  position  by  a  folding  bar 
at  the  rear  of  the  stroller. 

Staff  Allegations  of  a  Defect  in  the  Lil' 
Steeler  Stroller  and  a  Failure  To 
Comply  With  the  Reporting 
Requirements  of  Section  15(b)  of  the 
CPSA 

18.  The  Lil'  Steeler  manufactured  prior 
to  May  1980  utilized  a  folding  bar  at  the 
rear  of  the  stroller  which  did  not  have  a 
locking  mechanism  to  prevent 
accidental  folding  of  the  stroller. 

19.  The  lack  of  a  locking  mechanism 
to  hold  the  Lil'  Steeler  securely  in  the 
open  or  use  position,  could  cause  ttie 
unintentional  collapse  of  the  stroller. 

20.  During  the  period  prior  to 
November  2. 1984.  when  Hedsti-om  Co. 
reported  to  the  Commission  pursuant  to 


section  15(b)  of  the  CPSA  concerning  the 
Lil'  Steeler.  the  company  received  14 
reports  of  finger  amputations  or 
lacerations  involving  the  product. 

21.  The  reported  instances  of  finger 
amputation  or  lacerations  occurred 
when  the  Lil'  Steeler  unintentionally 
collapsed  while  occupied,  and  the 
child's  fingers  were  entrapped  in  the 
side  hinging  area  while  the  stroller  was 
being  reopened. 

22.  The  staff  further  alleges  that 
Brown  Group  Recreational  Products, 
Inc.  and  its  Hedstrom  Co.  subsidiary 
knew  or  should  have  known  by  May 
1980  that  unintentional  collapse  of  the 
Lil'  Steeler  while  occupied  and 
subsequent  reopening  of  the  stroller 
could  involve  entrepment  of  a  child's 
finger  in  the  stroller's  side  hinging  area. 

23.  The  staff  further  alleges  tiiat 
Brown  Group  Recreational  Products, 
Inc.  and  its  Hedstrom  Co.  subsidiary 
possessed  sufficient  informaton  by  May 
1980  to  reasonably  support  the 
conclusion  that  the  Lil'  Steeler  stroller, 
described  in  paragraphs  16  and  17 
hereof,  contained  a  defect  which  could 
create  a  substantial  product  hazard  but 
failed  to  report  that  information  to  the 
Commission  in  a  timely  manner  as 
required  by  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b). 

Allegations  of  Brown  Group 
Recreational  Products,  Inc. 

24.  Brown  Group  Recreational 
Products,  Inc.  denies  the  staff 
allegations  of  a  defect  in  the  Lil'  Steeler 
stroller.  It  specifically  denies  that  said 
product  contained  a  defect  which 
creates  or  which  could  create  a 
substantial  product  hazard  within  the 
meaning  of  section  15(a)  of  the  CPSA.  15 
U.S.C.  2064(a)  and  further  specifically 
denies  the  existence  of  an  obligation  to 
reprt  information  to  the  Commission  in  a 
timely  manner  as  required  by  section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(b). 

IV.  Agreement  of  the  Parties 

25.  Brown  Group  Recreational 
Products,  Inc.  and  the  staff  agree  that 
the  Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  SetUement 
Agreement  and  Order.  • 

26.  Brown  Group  Recreational 
Products,  Inc.  agrees  to  pay  the 
Commisison  a  civil  penalty  in  the 
amount  of  $150,000  within  30  days  of 
final  acceptance  of  this  Settlement 
Agreement  by  the  Commission  and 
service  of  the  Commisison's  Order  on 
Brown  Group  Recreational  Products, 
Inc.  This  payment  is  made  in  settiement 
of  allegations  by  the  staff  that  Brown 
Group  Recreational  Products,  Inc. 
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violated  the  reporting  requirements  of 
secUon  15(b)  of  the  CPSA,  15  U.S.C. 
20e4(b).  with  regard  to:  (1)  Twin  Totliner 
strollers  manufactured  between  October 
1975  and  April  1982,  and  (2)  Lil'  Steeler 
strollers  manufactured  between  October 
1974  and  May  1980.  Brown  Group 
Recreational  Products,  Inc.  makes  no 
admission  of  any  fault  or  liability  and 
expressly  denies  any  fault  or  liability. 
The  Conmiission  does  not  make  any 
determination  that  such  strollers 
described  in  paragraphs  6,  7, 16  and  17 
hereof,  contain  a  defect  which  could 
create  a  substantial  product  hazard  or 
that  a  violation  of  the  CPSA  has 
occurred.  This  Agreement  shall  not 
consitute  evidence  or  an  admission  with 
respect  to  any  allegation  of  the  staff,  or 
of  any  wrongdoing,  misconduct,  or 
violation  of  any  statute  or  rule  on  the 
part  of  Brown  Group  Recreational 
Products,  Inc. 

27.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  Brown  Group  Recreational 
Products,  Inc.  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  To  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Conmiission's  action,  (3)  to  a 
determination  by  the  Commission 
whether  a  violation  has  occurred,  and 
(4)  to  a  statement  of  findings  of  fact  and 
conclusions  of  law. 

28.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued. 

29.  Upon  Hnal  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission  and  payment  of  the 
$150,000  settlement  amount  by  Brown 
Group  Recreational  Products,  Inc.,  the 
Commission  agrees  to  waive  its  right  to 
pursue  any  penalty  proceeding  for  a 
violation  of  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b).  relating  to  the  matters 
encompassed  by  this  Settlement 
Agreement  and  Order. 

30.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedure  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 

.  Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
1118.20(f). 


31.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA,  15  U.S.C.  2051  et  sag.,  and  that  a 
violation  of  the  Order  will  subject 
Brown  Group  Recreational  Products, 
Inc.  to  appropriate  legal  action. 

32.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Setdement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

Brown  Group  Recreational  Products.  Inc. 

Dated:  October  IS,  1965. 

By: 
Robert  L  Pickle. 

Dated:  November  26, 1965. 

Consented  to  by: 
David  Schmeltzer, 

Associate  Executive  Director  Directorate  for 
Compliance  and  Administrative  Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered  that  Brown  Group 
Recreational  Products,  Inc.  shall  pay 
within  30  days  of  final  acceptance  of 
this  Settlement  Agreement  and  services 
of  this  Order,  a  civil  penalty  in  the  sum 
of  $150,000  to  the  Consumer  Product 
Safety  Commission. 

Provisionally  accepted  on  28th  day  of 
November  1985. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

Accepted  and  Final  Order  issued  on  the 
day  of . 

By  Order  of  the  Commission. 
Sadye  E.  Duim, 

Secretary  Consumer  Product  Safety 
Commission. 
[FR  Doc.  85-28783  Filed  12-3-85;  &45  am] 

MUJNO  CODE  OSS-OI-H 


DEPARTMENT  OF  EDUCATION 

Study  Group  on  EleiiMntary  Education; 
Meeting 

agency:  Office  of  the  Secretary  of 
Education. 

ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Secretary  of  Education  will  conduct 
a  meeting  on  information  and  ideas 
about  the  improvement  of  elementary 
education  in  the  United  States. 
date:  DECEMBER  10,  198S  AT  9:00  AM.- 
4:00  P.M. 

ADDRESS:  The  Horace  Mann  Learning 
Center  Auditorium,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202. 


FOR  FURTHER  MFORMATKNI  CONTACT: 

Nelson  Smidi.  Acting  Staff  Director, 

Study  Group  on  Elementary  Education, 

Room  556, 1200 19th  Street.  NW.. 

Washington.  DC  20206.  Telephone:  (202) 

254-0721. 

SUPPI^MENTARY  INFORMATKHC  The 

Secretary  of  Education  has  invited  a 
nimiber  of  distinguished  individuals  to 
meet  informally  for  the  purpose  of 
exchanging  information  and  views  on 
elementary  education  in  the  United 
States.  The  meeting  is  open  to  the 
public.  The  agenda  will  include: 
teaching;  currictilum/content  issues;  and 
the  relationship  between  parents  and 
elementary  schools.  Written  comments 
are  invited  and  may  be  mailed  to  Nelson 
Smith  at  his  address  provided  above  or 
hand  deUvered  to  Mr.  Smith  at  the 
meeting. 

Dated:  December  3, 1985. 
WiUiam  I.  Bennett. 

Secretary  of  Education. 

[FR  Doc.  85-28928  Filed  12-a-85;  10:34  am] 

MLUNO  CODE  4000-01-4I 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

[Dodcet  No.  ERA-CAE-86-Ot] 

[OFP  Cm*  Na  67051-9300-20, 21, 22. 2»- 
24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification; 
Sycamore  Cogeneration  Co. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  acceptance  of  petition 
for  exemption  and  availabihty  of 
certification  by  Sycamore  Cogeneration 
Company.  

summary:  On  October  22, 1985, 
Sycamore  Cogeneration  Company 
(Sycamore)  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
cogeneration  exemption  for  their 
proposed  Sycamore  Cogeneration 
Project  located  Northeast  of  Oildale, 
California,  from  the  prohibitions  of  Tide 
n  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (42  U.S.C.  8301  et  seq.) 
("FUA"  or  "die  Act").  Tide  U  of  FUA 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  any  new  powerplant  and  the 
construction  of  any  such  facility  without 
the  capabiUty  to  use  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  the  prohibitions  of  Title  n 
of  FUA  are  found  in  10  CFR  Parts  500, 
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501.  and  503.  Final  nies  goveroing  the 
cogeneratioB  exemp4|oa  were  revised  on 
June  25, 1985  (47  FR  »2B7.  July  S,  1982). 
and  are  found  at  10  QFR  503.37. 

ERA  has  determined  that  (ke  petitioR 
appears  to  include  sMfficient  evidence  to 
support  an  ERA  determination,  and  it  is 
therefore  accepted  parsuant  to  10  CFR 
§  501.3.  A  review  ofme  petition  is 
provided  in  the  SUPliEMENTARY 
INFORN4A'nON  section  below. 

As  provided  for  in  potions  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  snbniit  a  writtenjrequest  that  ERA 
convene  a  public  hea^ng. 

The  pubhc  file  containing  a  copy  of 
this  Notice  of  Accept^ce  and 
Availability  of  Certification,  as  well  as 
other  documents  and  Supporting 
materials  on  this  proc^eeding,  is 
available  upon  request  throu^  OOE, 
Freedom  of  Information  Reading  Rooms, 
1000  Independence  Avenue.  SW,  Room 
lE-igO,  Washington,  DC  20585,  from  9j00 
a.m.  to  4M)  p.m.,  Monday  through 
Friday,  except  FederaT holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petitioil  for  exemption 
from  the  pndiibitions  il  the  Act  within 
six  months  after  the  eid  of  the  period 
for  public  comment  artd  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
extension,  together  wijh  a  statement  of 
reasons  therefor,  would  be  published  in 
the  Fadwal  lagiBter. 
DATES:  Written  conuncsts  are  due  on  or 
before  January  21. 1981 A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
AOORHSSC8:  Fifteen  copies  of  written 
comments  or  a  request  for  a  pnblic 
hearing  shall  be  submited  to:  Office  of 
Fuels  Programs,  RoomlGA-045,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC 
Docket  No.  ERA-CJ^ 
printed  on  the  outside 
and  the  document  coni 

FOR  FURTHER  INFORMAJ 

Frank  Duchaine,  Divisi 
Electricity,  Office  of 


jf 
lined 


should  be 
the  envelope 
'  therein. 
contact: 
of  Coal  ft 
Programs, 


Economic  Regulator^  Administration. 
1000  Independence  Avenue.  SW, 
Room  GA-045,  Washington.  DC  20585. 
Telephone  (202)  252-6233. 
Steven  E.  Ferguson,  Es^..  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue,  SW. 
Washington.  DC  20545,  Telephone 
(202)  252-6947.  j 

SUPFUMENTARY  INFORIiATKM:  The 

Sycamore  Cogeneratio^  Project  will  be 
designed  *o  produce  aptoroximately  1.8 
X  10«  pounds  per  hour  (pph)  of  20-80% 


quahty  pcocess  steam  it  approximate^ 
800  p«i«  and  52e*F  and  to  generate 
appnudjnately  30»  MW  of  eledric 
power.  Fuel  is  burned  in  four 
combastioB  turbine  geaeratoit.    ' 
Electricity  is  generated  in  this  process, 
and  the  ixot  exhaust  gases  from  each 
combustion  turbine  generator  Qow  to 
the  respective  heat  recovery  steam 
generator.  Here,  the  steam  needed  for 
thermal  enhanced  oil  recovery  is 
produced.  The  facility  is  expected  to  be 
operational  90%  of  the  time.  During  that 
period,  the  facility  wfll  be  producing  the 
rated  quality  of  steam  and  electricity.  It 
is  expected  that  the  cogeneration  system 
will  be  shut  down  ten  percent  of  the 
time  for  scheduled  and  unscheduled 
maintenance. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Tide  II  of  FUA.  In 
accordance  with  the  requirements  of 
9  503.37(a)(1),  Sycamore  has  certified  to 
ERAtiiat: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  diat  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility,  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b);  and 

2.  The  use  of  a  mixture  of  oil  or 
natural  gas  and  an  alternate  fuel  for  the 
cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  S  503.37(c)  (and  in 
addition  to  the  certifications  discussed 
above),  Sycamore  has  included  as  part 
of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request. 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  1500  et  seq.;  and 
DOE'S  guidelines  implementing  those 
regulations,  published  at  45  20694, 
March  28. 1980.  NEPA  compliance  may 
involve  the  preparati(»  of:  (1)  An 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantiy  affecting  the 
quatity  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Fedeial  Regbter  as  soon  as 
possible.  No  final  action  will  be  taken 


on  the  exemption  petition  until  ERA's 
NEPA  complianee  has  been  completed. 

Hie  acceptance  of  Ae  petition  by  ERA 
does  not  constitute  a  determinatioR  that 
Sycamore  i«  entitled  to  the  exemption 
requested.  That  determinati(Hi  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  pubHc  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  DC  on  November  2B, 
198S. 

Robert  L.  Davisa. 

Director,  Office  of  Fuels  Programs,  Econoauc 

Regulatory  Administration. 

(FR  Doc.  85-28787  Filed  12-3-45;  a-45  an^ 


Fsdwal  Enspgy  Regulatory 
Comml— Ion 

[Docket  No.  TA86-a-32-000;  0O1] 

Colorado  MarstRts  Gas  Co^  PropoMd 
Chang*  In  FERC  Gas  Tariff 

November  28, 1985. 

Take  notice  that  Colwado  Interstate 
Gas  Company  (CIG)  on  November  18, 
1985,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  January  1, 
1986. 

The  proposed  tariff  changes  reflect  the 
collection  by  CIG  from  certain  of  its 
customers  of  the  13.5  mills  per  Mcf  Gas 
Research  Institute  (GRI)  Adjustment 
Charge  anthorized  for  collection  by  GRI 
by  Commission  Opinion  No.  243. 

Copies  of  CIG's  filing  have  been 
served  on  CIG's  jurisdictional  customers 
and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  4, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doa  85-28804  Filed  12-3-85;  8:45  am) 
BIUINQ  CODE  irir-oi-M 
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[Docket  Na  TA86-1-21-000. 001] 

Columbia  Qaa  Transmission  Corp4 
Proposed  Changes  In  FERC  Gas  Tariff 

November  27, 1985. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  November  22, 1985,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  with  a  proposed  effective  date  of 
January  1, 1986: 
One  hundred  and  second  Revised  Sheet 

No.  16 
Second  Revised  Sheet  No.  16A1 
First  Revised  Sheet  No.  16A2 

Columbia  states  that  the 
aforementioned  tariff  sheets  are  being 
Filed  to  reflect  an  increase  in  the  Gas 
Research  Institute  (GRI)  funding  unit 
from  1.25^  per  Mcf  to  1.35^  per  Mcf  as 
authorized  by  Opinion  No.  243  issued  by 
the  Federal  Energy  Regulatory 
Commission  on  September  26, 1985,  in 
Docket  No.  RP85-154-000.  Ordering 
Paragraph  (B)  of  such  Opinion  approves 
the  GRI  funding  requirement  for  the  year 
1986  and  provides  diat  members  of  GRI 
may  collect  from  their  applicable 
customers  a  general  R&D  funding  unit  of 
1.35f  per  Mcf  (1.3(H  per  Dth)  during  1986 
for  payment  to  GRI. 

Consistent  with  Article  0  of  the 
approved  Stipulation  and  Agreement  in 
Docket  No.  TA82-1-21-001,  et  ai. 
Columbia  has  reduced  thd  Other  (non- 
gas)  component  of  its  sales  Rate 
Schedules  to  offset  the  increase  in  the 
GRI  funding  unit.  These  adjustments  are 
without  prejudice  to  future  filings  or 
adjustments  as  may  be  necessary 
consistent  with  the  terms  of  the 
Stipulation  and  Agreement  in  Docket 
No.  TA82-1-21-(X)1,  et  al. 

With  regards  to  Rate  Schedules  other 
than  sales  Rate  Schedules,  the  increase 
in  the  GRI  funding  unit  has  been 
reflected  where  appUcable. 

Copies  of  this  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rides  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
■  intervene.  Copies  of  Columbia's  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Kennedi  F.  Phmb, 

Secretqry. 

[PR  Doc.  85-28805  Filed  12-3-85;  8:45  am] 

BuuNG  COM  mr-oi-ii 

[Dodcet  No.  RP85-1)9-007] 

East  Tennessee  Natural  Gas  C04  Rate 
FUing 

November  27, 1985. 

Take  notice  that  on  November  22, 
1985,  East  Tennessee«Natural  Gas 
Company  (£ast  Tennessee)  tendered  for 
filing  the  following  revised  tariff  sheets 
to  Original  Volume  No.  1  of  its  FERC 
Gas  Tariff: 

Fifteenth  Revised  Sheet  No.  4 
First  Revised  Sheet  Nos.  18,  22,  25, 120 

and  138 
Second  Revised  Sheet  Nos.  20,  21,  24,  32, 

33  and  125 
Third  Revised  Sheet  Nos.  31, 119. 121, 

and  124 
Fifth  Revised  Sheet  No.  122 
Original  sheet  Nos.  139, 140, 141, 142, 

and  278 

East  Teimessee  states  that  the 
purpose  of  this  filing  is  to  place  into 
effect,  subject  to  refund  and  surcharge, 
seettlement  rates  and  tariff  provisions 
set  forth  in  a  Stipulation  and  Agreement 
(November  22, 1985)  (Stipulation  filed 
with  the  Commission  on  November  22, 
1985,  in  Docket  No.  RP85-149.  East 
Tennessee  proposes  to  implement  these 
rates  and  tariff  provisions  (Settlement 
Rates  and  Tariff  Provisions)  pending  the 
Commission's  expected  approval  of  the 
Stipulation,  in  order  to  provide  its 
customers  with  the  immediate  benefits 
of  substantial  rate  reductions.  East 
Tennessee  requests  that  the  Commission 
accept  the  Settlement  Rates  and  Tariff 
Provisions,  subject  to  refund  pending 
approval  of  the  Stipulaiton  and  subject 
to  surcharge  in  the  event  the  Stipidation 
is  not  approved  as  submitted. 

East  "Tennessee  requests  that  the 
Commission  grant  all  waivers  of  its 
Regulations  necessary  to  permit  the 
acceptance  of  this  filing,  ixicluding 
waiver  of  the  notice  requirements. 

East  Tennessee  also  states  that  copies 
of  the  filing  were  served  on  all  parties  to 
Docket  No.  RP8&-149,  on  all 
jurisdictional  customers  and  on  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intevene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 


385.214).  All  such  motions  of  protests 
should  be  filed  on  or  before  December  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 
[PR  Doc.  85-28806  Filed  12-3-85;  8:45  am] 

BILUNO  COOC  t717-01-« 


(Docket  No.  ER86-166-000] 

IdalK)  Power  C04  Rling 

November  27, 1985. 

Take  notice  that  on  November  21, 
1985  the  Idaho  Power  Company 
tendered  for  filing  in  compliance  with 
the  Federal  Energy  Regulatory 
Commission's  Order  of  October  7, 1978, 
a  summary  of  sales  made  under  the 
Company's  1st  Revised  FERC  Electric 
Tariff,  Volume  No.  1  (Supersedes 
Original  Volume  No.  1)  during 
September  1985,  along  with  cost 
justification  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 
Utah  Power  &  Light  Company, 

Supplement  47 
Sierra  Pacific  Power  Company,    . 

Supplement  43 
Montana  Power  Company,  Supplement 

37 
Portland  General  Electric  Company, 

Supplement  39 
Southern  California  Edison  Company, 

Supplement  33 
San  Diego  Gas  &  Electric  Company. 

Supplement  28 
Los  Angeles  Water  &  Power  Company, 

Supplement  28 
Puget  Sound  Power  &  Light  Compaiiy, 

Supplement  18 
Pacific  Gas  &  Electric  Company, 

Supplement  14 
City  of  Burbank,  Supplement  24 
City  of  Glendale,  Supplement  26 
City  of  Pasadena,  Supplement  24 
Western  Area  Power  Administration, 

Supplement  7 
California  Department  of  Water 

Resources,  Supplement  3 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  on  or  before 
December  6. 1985.  Comments  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
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taken.  Copies  of  Ithis  filing  are  on  file 
with  the  Comnii9sioa  and  are  available 
for  public  inspet^on. 
Kenneth.  F.  Ptmnhi 
Secretary. 

[FR  Doc  85-28ne  hied  12-9-85;  8:45  ain| 
I  oooe  •M7-t1  ■« 


[Doamt  Na  RPW  23-000] 


Mid  Louisiana 
Change  in 


Qm 


C04  Proposed 
Tarm 


FERCGas 

November  27, 1965. 

Take  notice  thi  [t  Mid  Louisiana  Gas 
Company  (Mid  L  >uisiana]  Lykes  Center, 
300  Poydras  Street,  New  Orleans. 
Louisiana  70130  ^n  November  26. 1965, 
tendered  for  filini  as  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff.  Fifty-Third  Revised  Sheet  Na  3a. 
Mid  Louisiana  states  that  the  purpose 
of  the  filing  is  to  testate  its  base  tariff 
rates  to  include  tie  currently  effective 
cost  of  gas.  The  jitaposed  tariff  sheet 
reflects  the  same  ratal  rate  of  357.18^ 
per  Mcf  that  is  ctfrently  in  effect  for 
Rate  Schedules  C3-1,  SG-1  and  I-l. 

Mid  Louisianajtuiher  states  fliat  its 
present  base  tarff  rates  will  have  been 
effective  for  thirti-six  (36)  montfis  on 
January  1. 1986.  Kfid  Louisiana  is 
restating  its  Base  Tariff  Rates  to  include 
the  ciurent  cost  of  gas  and  supporting 
such  restatement  With  a  cost  and 
revenue  study  juspfying  the  restated 
rates  and  meeting  the  requkementa  of 
5  154.38(d)  (4)  (vil  (a)  of  the 
Commission's  Rej  ulations.  Mid 
Louisiana  states  t  lat  the  cost  and 
revenue  study,  which  is  part  of  the  filing, 
justifies  the  rates  currently  in  effect 

Copies  of  this  filling  have  been  served 
on  aU  juhsdictionsl  customers  and 
interested  state  commissions. 

J  to  be  hear  or  to 
phould  file  a  motion  to 
est  with  the  Federal 
—       „  J  Commission,  825 

North  Capitol  Strqet.  NK,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Co^uniasion's  Rules  of 
Practice  and  Procadure  (18  CFR  385.211. 
385.214).  AU  such  notions  or  protests 
should  be  filed  on  or  before  December  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  del  ermining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  A»y  person  wishing  to 
become  a  party  mast  file  a  motion  to 
intervene.  Copies  >f  this  filing  are  on  file 
with  the  Commiss  on  and  are  available 
for  public  mspectii  la. 


Any  person  de 
protest  said  filing  j 
intervene  or  a 
Energy  Regulator 


iF.FliBib, 

Secretary. 

(FR  Doc  85-28808  Fiied  12.3-B5: 8^t5  am] 


[OockM  Na  TA  M-S-SS-WIO,  001) 

Missiasippi  River  Tranamiaslon  Corp.; 
Proposed  Ctuinge  in  FERC,  Gaa.  Tariff 

November  27. 1985.  ^ 

Take  notice  that  on  November  21, 
1985  Mississippi  River  Transmission 
Corporation  ("Mississippi")  tendered  for 
filing  Second  Revised  Sheet  No.  4B  to  its 
F.EAC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  An  effective  date  of 
January  1. 1986  is  proposed. 

Second  Revised  Sheet  No.  4  B  sets 
forth,  in  accordance  with  Section  18  of 
Mississippi's  tariff,  the  revised  GRI 
surcharge  of  10135  per  Mcf  authorized 
by  OpinioB  Na  243  issued  on  September 
26. 1985  at  Docket  No.  RP85-154. 

A  copy  of  this  filing  has  been  mailed 
to  each  of  Mississippi's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with 
S §385.211  and  385.214  of  the 
Commission's  Roles  (rf  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  5, 1985. 1986. 
Pretests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conmiission  and  are  available 
for  public  inspections. 
Kenneth  F.  Plumli. 
Secretary. 

[FR  Doc.  85-28807  PUed  12-3-86;  8:45  am) 
atujNo  coBE  nn-t-m 


[DodMt  No.  EC86-7-000] 

Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group, 
Inc.;  Application  for  Autfiorfzation  To 
Sell  Electric  Transmission  Facilities 

November  27, 1985. 

Take  notice  ikai  on  November  21. 
1985,  Montana-Dakota  Utilities  Co. 
(Montana-Dakota),  a  Division  of  MDU 
Resources  Group,  hic.,  400  North  Fourth 
Street.  Bismarck,  North  Dakota  58501, 
filed  in  Docket  No.  EC86-17-000  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  and  Part  33  of  tfie 
CommissioR's  Regolations  therexmder, 
(18  CFR  33)  for  authorization  to  sell  2.11 
miles  of  115  KV  transmiflsion  line 
facilities  in  Bismarck,  North  Dakota,  to 
Capital  Electric  Cooperative,  Inc. 


(Capital  Electric)  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Wasbngton.  DC  20428.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.2M).  All 
such  flsotions  or  protests  should  be  filed 
on  or  before  December  6. 1985.  Protests 
will  be  considered  by  ttie  Commission  in 
determining  the  appropriate  aetioR  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  Cor  poblte 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-28809  Filed  12-3-85: 8:45  an] 
SNJjNa  cooE  9n7^9^^m 

Niagara  Mohawtt  Power  Corporation: 
RUng 

November  22, 1985. 

Take  notice  that  on  November  21, 
1985,  Niagara  Mohawk  Power 
Corporation  ("NMPC")  tendered  for 
filing  an  application,  pursuant  to  section 
203  of  the  Federal  Power  Act  seeking 
authority  to  acquire  up  to  $85,000,000  of 
notes  to  be  issued  by  Long  Island 
Lighting  Company  ("ULCO"). 

It  is  asserted  that  NMPC  would 
acquire  (a)  approximately  $85,000,000 
aggregate  principal  amount  of  LILCO's 
secured  note  ("Note")  bearing  interest  at 
a  rate  not  to  exceed  19%  per  annum  and 
due  90  days  from  the  date  of  issuance. 
The  Note  is  to  be  acquired  by  NMPC 
under  a  Capital  Funds  Agreement  to  be 
dated  as  of  NovembCT  18, 1985  between 
NMPC  and  LILCO  relating  to  payment  of 
construction  costs  of  the  Nine  Mile  Point 
Nuclear  Station  Unit  No.  2  ("Unit"). 
Advances  will  be  made  by  NNffC  under 
the  Note  fixjm  time  to  time  to  finance 
LILCO's  share  of  remainkig  constmction 
costs  of  the  Unit. 

Any  person  desiring  to  be  heard  or  to 
protest  should  file  a  motion  wifli  tiie 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  <m  or  before  December  4, 1985. 
Protests  will  be  considered  by  the 
Comnission  in  determining  the 
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appropriate  action  to  be  taken  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kennetfa  F.  Plumb, 

Secretary. 

(FR  Doc  85-28611  Filed  12-3-85: 8:45  am] 

BNJJNQ  CODE  •717-01-M 

(Docket  No.  TA8e-2-41-002] 
Southwest  Gas  Corp4  FWng 

November  27, 1985. 

Take  notice  that  on  November  22, 
1985,  Southwest  Gas  Corporation 
(Southwest)  tendered  for  filing 
Substitute  Twenty-eighth  Revised  Sheet 
No.  10  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1  in  accordance  with  the 
Commission's  Letter  Order  dated 
November  14, 1985.  Southwest  states 
that  the  revised  tariff  sheet  reflects  the 
revised  rates  approved  for  Northwest 
effective  November  1, 1985.  Southwest 
requests  that  the  tendered  tariff  sheet 
become  efiective  November  1, 1985,  as 
provided  in  the  Comjnission's  Letter 
Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  5, 
19^.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-26812  Filed  12-3-85;  8:45  am] 

BtLUNQ  CODE  nn-Oi-U 

(Docket  No.  TA  88-1-1S-000. 001] 

Texas  Gas  Transmission  Corp.; 
Proposed  Ctianges  in  FPC  Gas  Tariff 

November  26, 1985. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  December  4, 1985,  tendered  for  filing 
First  Revised  Sheet  No.  10  and  First 
Revised  Sheet  No.  14  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1. 


The  tariff  sheets  are  proposed  to  be 
effective  December  1, 1985,  to  reflect  a 
reduction  of  Texas  Gas's  purchased  gas 
costs. 

Texas  Gas  requests  waiver  of  the 
notice  requirements  to  make  its  rates 
effective  December  1. 1985.  Waiver  of 
the  PGA  time-of-filing  requirements  is 
also  requested  to  peimit  the  proposed 
rates  to  become  effective  outside  of  the 
semiannual  schedule  in  effect  for  Texas 
Gas. 

Copies  of  the  filing  were  served  upon 
Texas  Gas  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervent  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426,  in  accordance  with  Rules  2.11 
and  2.14  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  4, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  8&-28813  Filed  12-3-85;  8:45  am] 

BILUNO  COOC  t717-01-« 

[Docket  No.  ID-1964-001] 
Norman  Barker,  Jr^  Application 

November  27, 1985. 

Take  notice  that  on  November  21, 
1985,  Norman  Barker,  Jr.  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 
Director 

Southern  California  Edison  Company 
Director 

Ducommim  Incorporated 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  6, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kannadi  F.  Phnnb, 

Secretary. 

(FR  Doc  85-28814  Filed  12-3-85: 8:45  am] 

MUMO  COOC  vrn-t-m 


(Docket  No.  TAa6-»-37-000, 001] 

Northwest  Pipeline  Corp^  Change  In 
FERC  Gas  Tariff 

November  27, 1965. 

Take  notice  that  on  November  22, 
1985,  Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff.  Hrst 
Revised  Volume  No.  1,  Original  Volume 
No.  2.  and  Original  Volume  No.  1-A  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Twenty-Fifth  Revised  Sheet  No.  10 

(Consenting) 
Seventh  Amended  Substitute  Nineteenth 

Revised  Sheet  No.  10  (Nonconsenting) 
First  Revised  Sheet  No.  133 

Original  Volume  No.  2 

First  Revised  Sheet  No.  2.3  (Consenting) 
Second  Amended  Original  Sheet  No.  23 
(Nonconsenting) 

Original  Volume  No.  1-A 

First  Revised  Sheet  No.  201 

On  September  26, 1985,  the  Federal 
Energy  Regulatory  Commission  issued 
Opinoin  No.  243  at  Docket  No.  RP85- 
154-000  approving  the  Gas  Research 
Institute's  ("GRI")  1986  research  and 
development  program.  This  action 
increased  GRI's  funding  imit  from  1.254 
per  Mcf  to  1.35f  per  M^  effective 
January  1, 1986.  Such  funding  unit 
equates  to  .131  cents  per  therm  based  on 
Northwest's  system  average  Btu  content 
of  1030  Btu  per  cubic  foot  of  gas. 

The  tariff  sheets  listed  above  are  filed 
for  the  purpose  of  changing  the  stated 
GRI  charge  and  providing  for  a  shorter 
remittance  period  from  Northwest  to 
GRI.  Northwest  has  requested  an 
effective  date  of  January  1, 1986  for  all 
tendered  tariff  sheets. 

A  copy  of  this  filing  has  been  mailed 
to  all  jurisdictional  sales  customers  and 
affected  state  commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 


JMI 


Fedwri  Regbter  /  Vol.  50.  No.  233  /  Wednesday.  December  4.  1965  /  Notices . 


Practice  and  Procedure.  All  such 
motkms  or  protetts  should  be  filed  on  or 
before  December  t,  1985.  Protests  will 
be  considered  by  vie  Commission  in 
determining  the  aj^propriate  action  to  be 
'         ■■■        serve  to  make 

to  the  proceeding. 


taken,  but  will  nol 
protestants  partiei  i 


COOK  SIU-OVI I 


[DodMllto. 


Any  person  wishii  ig  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  oi  file  with  Commission 
and  are  available  or  public  inspection. 

Secretary. 

[FR  Doe.  86-28615  P^  1S-V8S;  8:45  am] 


#-000) 


PacHle  Qw  Traiw  NiMioii  Co;  CtMng* 


November  28, 1985. 

Take  notice  tha^on  November  18, 
1985,  Pacific  Gas  iVanmission  Company 
(PGT)  tendered  fo4  filing  the  following 
sheet  to  its  FERC  (tap  Tariff: 


First  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  12 

An  effective  date  of  January  1, 1986  is 
proposed,  in  accordance  with  the 
Commission's  Opinion  No.  243  in  Docket 
No.  RP85-154-00a  According  to 
S  381.103(b)(2)(iii)  ef  the  Commission's 
regulations  (18  CFR  381.103(b)(2)(iii)), 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
appropriate  filing  f  se.  which  in  the 
instant  case  was  m  »t  until  November  19. 
1985. 

PGT  states  that  this  filing  is  made 
under  its  filed  Gas  plesearch  Institute 
(CRT)  Charge  Adjustment  Provision  and 
pursuant  to  the  Commission's  Opinion 
No.  243  issued  September  26. 1985  in 
Docket  No.  RP85-1I  ►4-000.  That  Opinion 
authorizes  member  i  of  the  Gas  Research 
(GRI)  to  collect  a  g(  meral  P&D  funding 
unit  of  1.35  cents  pir  Mcf  of  Program 
Funding  Services  for  payment  to  GRI. 
PGT  further  states  that  the  change  in 
rates  will  affect  only  charges  for  natural 
gas  service  rendere  d  to  Pacific  Gas  and 
Electric  Company  i  nder  Rate  Schedule 

pui.  T 

PGT  states  that  cbpies  of  its  filing 
have  been  served  cti  all  jurisdictional 
customers  and  appicable  state 
regulatory  agencie^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  prot^t  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  m  otions  or  protests 


should  be  filed  on  or  before  December  4, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kaonetfa  F.  Plumb, 
Secretary. 

[FR  Doc  85-28816  Filed  12-3-85: 8:45  am) 
BNJJNQ  COM  srir-ovii 


—     [Docket  Na  CP8S-1SO-002] 


EquitiM*  Gm  Co,  a  DIvMon  of 
Equitabto  Rmoutcm,  Ine^  Petition  To 
Amend 

November  27, 1985. 

Take  notice  that  on  November  1, 1985, 
Equitable  Gas  Compimy.  a  division  of 
Equitable  Resources.  Inc.  (Petitioner), 
420  Boulevard  of  the  Allies,  Pittsburgh. 
Pennsylvania  15219.  filed  in  Docket  No. 
CP85-150-002.  a  petition  to  amend 
further  the  order  issued  April  29. 1985,  in 
Docket  No.  CP8fr-15O-0OQ  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  Petitioner  to  extend  the 
term  and  modify  certain  conditions  of 
the  intemiptible  sale  of  gas  to  New 
Jersey  Natural  Gas  Company  (New 
Jersey  Natural)  for  its  general  system 
supply,  all  as  more  fully  set  forth  in  the 
petition  to  amend  whidi  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  explained  that  Petitioner  was 
authorized  by  the  Commission's  order 
dated  April  29. 1985,  in  Docket  No. 
CP85-15O-000  to  make  limited-term 
sales  to  New  Jersey  Natural  until 
October  31, 1985,  pursuant  to  an 
agreement  with  New  Jersey  Natural 
dated  September  1, 1984.  Petitioner 
proposes  to  continue  the  sale  of  lip  to 
100.000  dt  equivalent  of  natural  gas  per 
day.  on  a  best  efforts  basis,  to  New 
Jersey  Natural,  commencing  upon  the 
receipt  of  regulatory  approval  and 
continuing  through  October  31. 1986. 
Petitioner  states  that  it  has  entered  into 
the  letter  agreement  of  June  7, 1985  with 
New  Jersey  Natural,  attached  as  Exhibit 
P  to  the  application,  which  modifies  the 
agreement  of  September  1, 1984,  so  as  to 
to  extend  the  term  through  October  31, 
1986.  Petitioner  states  that  New  Jersey 
Natural  would  use  the  gas  as  part  of  its 
general  system  supply.  Petitioner  further 
states  that  the  delivery  of  the  gas  to 
New  Jersey  Natural  would  be 
displacement  through  Texas  Eastern 
Transmission  Corporation's 
transmission  system. 


Petitioner  proposes  to  price  the  gas 
sold  to  New  Jersey  Natural  at  a 
composite  price  no  lower  than  the  sum 
of  (1)  Petitioner's  average  weighted 
coounodity  cost  of  gas;  (2)  the  GRI 
surcharge;  (3)  an  additional  charge  of 
nine  cents  per  dt;  plus  (4)  a  one-cent 
charge  per  dt  to  recover  administrative 
expenses.  It  is  indicated  that  Petitioner 
would  credit  the  jiuisdicational  portion 
of  revenues  received  from  the  sale  to 
Account  No.  191.  Further,  it  is  indicated 
that  Petitioner  would  give  notice  to  New 
Jersey  Natural  and  file  with  the 
Commission  in  its  FERC  tariff,  at  least 
ten  days  prior  to  the  billing  period,  the 
rates  to  be  charged  for  the  sale. 

Petitioner  states  that  the  rate  would 
be  compensatory  and  nondiscriminatory 
and  would  provide  a  "net  economic 
benefit"  to  Petitioner's  customers  as 
contemplated  in  Natural  Gas  Pipeline 
Company  of  America,  issued  July  30. 
1984,  in  Docket  Nos.  CP81-302-007, 008, 
009, 010,  Oil.  012, 013  and  014,  because 

(1)  the  proposed  rate  woidd  contribute 
to  the  fixed  costs  on  Petitioner's  system: 

(2)  the  proposed  sale  would  help  relieve 
Petitioner's  anticipated  fixed-cost 
minimum  commodity  bill;  (3)  the 
proposed  sale  would  decrease  the 
amount  of  the  total  payment  of  the  non- 
gas  costs  of  Petitioner's  pipeline 
suppliers  that  otherwise  would  be  borne 
by  Petitioner's  existing  customers;  and 
(4)  the  proposed  sale  would  mitigate 
potential  minimum  bill  obligations  with 
petitioner's  suppliers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  13. 1985.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natiu-al 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Phimb. 
Secretary. 
[FR  Doc.  85-28865  Filed  12-3-85;  8:45  am) 
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[Docket  Na  CP8fr-151-0021 

Equitable  Gas  Company,  a  Diviaion  of 
Equitable  Resources,  Inc.;  Petition  To 
Amend 

November  27, 1985. 

Take  notice  that  on  November  1, 1085, 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  (Petitioner). 
420  Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  15219,  Tiled  in  Docket  No. 
CP85-151-O02.  a  petition  to  amend 
further  the  order  issued  April  29, 1985,  in 
docket  No.  CP85-151-000  pursuant  to 
section  7(c]  of  the  Natural  Gas  Act  so  as 
to  authorize  Petitioner  to  extend  the 
term  and  modify  certain  conditions  of 
the  interruptible  sale  of  gas  to 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Ed)  for  its  general 
system  supply,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  explained  that  Petitioner  was 
authorized  by  the  Commission's  order 
issued  April  29, 1985,  in  Docket  No. 
CP85-151-000,  to  make  limited-term 
sales  to  Con  Ed  until  October  31. 1985, 
pursuant  to  an  agreement  with  Con  Ed 
dated  August  10, 1984.  Applicant 
proposes  to  Continue  the  sale  of  up  to 
100.000  dt  equivalent  of  natural  gas  per 
day,  on  a  best  efforts  basis,  to  Con  Ed. 
commencing  upon  the  receipt  of 
regulatory  approval  and  continuing 
through  October  31, 1986.  Petitioner 
states  that  it  has  entered  into  the  letter 
agreement  of  June  28. 1985,  with  Con  Ed, 
attached  as  Exhibit  P  to  the  application, 
which  modifies  the  agreement  of  August 
10, 1984,  so  as  to  extend  the  term 
through  October  31, 1986.  Petitioner 
states  that  Con  Ed  would  use  the  gas  as 
part  of  its  general  system  supply. 
Petitioner  further  states  tha  the  delivery 
of  the  gas  to  Con  Ed  would  be  by 
displacement  through  either  Texas 
Eastern  Transmission  Corporation's  or 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.'s  transmission 
systems. 

Petitioner  proposes  to  price  the  gas 
sold  to  Con  Ed  at  a  composite  price  no 
lower  than  the  sum  of  (1)  Petitioner's 
average  weighted  commodity  cost  of 
gas;  (2)  the  GRI  surcharge:  (3)  an 
additional  charge  of  nine  cents  per  dt; 
plus  (4)  a  one-cent  charge  per  dt  to 
recover  administrative  expenses.  It  is 
indicated  that  Petitioner  would  credit 
the  jurisdictional  portion  of  revenues 
received  from  the  sale  to  Account  No. 
191.  Further,  it  is  indicated  that 
Petitioner  would  give  notice  to  Con  Ed 
and  file  with  the  Commission  in  its 
FERC  tariff,  at  least  ten  days  prior  to  the 


billing  period,  the  rates  to  be  charged  for 
thesaie. 

Petitioner  states  that  the  rate  would 
be  compensatory  and  non- 
discriminatory and  would  provide  a  "net 
"economic  benefit"  to  Petitioner's 
customers  as  contemplated  in  Natural 
Gas  Pipeline  Company  of  America, 
issued  July  30. 1964.  in  Docket  Nos. 
CP81-302-007,  008,  009.  Oia  Oil,  012. 013 
and  014,  because  (1)  the  proposed  rate 
would  contribute  to  the  fixed-costs  on 
Petitioner's  system:  (2)  the  proposed  sale 
would  help  relieve  Pedtioner's 
anticipated  fixed-cost  minimum 
commodity  bill:  (3)  the  proposed  sale 
would  decrease  the  amount  of  the  total 
payment  of  the  non-gas  costs  of 
Petitioner's  pipeline  suppliers  that 
otherwise  would  be  borne  by 
Petitioner's  existing  customers:  and  (4) 
the  proposed  sale  would  mitigate 
potential  minimum  bill  obligations  with 
Petitioner's  suppliers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  13, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kennetii  F.  Piumh, 
Secretary. 
[PR  Doc.  B5-28886  Filed  12-S-85:  8:45  am] 
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Tenneasee  Qaa  Pipeline  Company,  a 
Division  of  Tenneco  Inc^  Petition  To 
Amend 

[Docket  No.  CP84-441-011] 

November  26, 1985. 

Take  notice  that  on  November  20, 
1985.*  Tennessee  Gas  Pipeline 


Company,  a  Division  of  Tenneco  Inc 
(Petitioner).  P.O.  Box  2511.  Houston. 
Texas  77001,  filed  in  Docket  No.  CP84- 
441-011  a  petition  to  amend  further  tfie 
order  issued  June  14, 1985,  in  Docket  No. 
CP84-441-002,  as  amended  on 
September  26. 1985,  October  31, 198S, 
and  November  7, 1985,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transportation  of  firm 
storage  service  volumes  to  Boston  Gas 
Company  (Boston  Gas)  at  Petitioner's 
existing  Lexington.  Burlington  and 
Arlington  sales  meter  stations  until  audi 
time  as  construction  of  the  Lawsbrook 
Road  delivery  point  authorized  for  this 
service  is  completed,  all  as  more  fully- 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Pursuant  to  the  June  14, 1985,  order. 
Petitioner  is  authorized  to  provide  firm 
storage  transportation  service  to  Boston 
Gas  of  12.709  Mcf  of  natural  gas  per  day. 
By  order  issued  August  15. 1985.  in  this 
proceeding  Petitioner  is  authorized  to 
construct  and  operate  the  Lawsbook 
Road  delivery  point  to  Boston  Gas  for 
delivery  of  this  firm  storage 
transfKjrtation  volume.  Petitioner  now 
states  that  it  will  be  unable  to  complete 
construction  of  the  Lawsbook  Road 
delivery  point  before  die  upcoming 
winter  heating  season.  Boston  Gas 
alleges  that  the  firm  transportation 
service  is  critical  in  order  to  meet  its  gas 
suppy  requirements  for  the  upcoming 
winter  period.  Therefore,  prior  to 
completion  of  the  Lawsbook  Road 
delivery  point  Petitioner  requests 
authorization  to  deliver  the  firm  storage 
transportation  volumes  at  Petitioner's 
following  existing  delivery  points  to 
Boston  Gas: 


Stofo  oonvsolo' 

OrttwypeM 

«aluma 
SMai 

LMin^on  Miet  MaSon.^ 
Burlington  sales  station... 
Artngion  sale*  station—. 

n 
n 
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Cofpofslion. 

ToM 

SOS 

Honaoye  Storage 
CorpoTBlon. 

Lexkiglon  salea  tlalkw^ ... 
Burlnglon  s^as  station.- 
Aitngton  aalaa  station— 

472 
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Total              

6.000 
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IjsidngKiaaitaaalalloii.. 
Burtington  mAm  fMion... 
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*jm 
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'  The  petition  was  initially  tendered  for  filing  oa 
November  7, 1965.  however,  the  fee  required  by 
S  381.207  of  the  Regulations  of  the  .Natural  Gas  Act 
was  not  paid  until  November  20. 1985.  thus  pursuant 
to  {  3«1.103(a)(b)(2)  (iii)  of  the  Regulations,  the  date 
of  filing  with  the  Conunission  is  the  later  date. 


Petitioner  states  that  delivery  at  these 
points  would  continue  only  until  such 
time  as  the  Lawsbrook  Road  delivery 
point  construction  is  completed  and 
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ready  for  service.  Pet  tioner  states 
further  that  no  new  fa  cilities  are 
required  in  order  to  di  ;liver  the  firm 
storage  transportation  volumes  to 
Boston  Gas  at  the  abc  ve-mentioned 
delivery  points.  Petiti  )ner  indicates  that 
the  proposed  12,709  K  cf  of  natural  gas 
per  day  in  firm  storag  >  transportation 
volumes  delivered  to  k>ston  Gas  at 
these  delivery  points  vould  be  in 
addition  to  the  44,667  iMcf  of  natural  gas 
per  day  currently  authorized  firm 
deliveries  consisting  <  i  3,700  Mcf  of 
natiiral  gas  per  day  al  the  Lexington 
sales  station,  10,200  Mcf  of  natiu-al  gas 
per  day  at  the  Burlingion  sales  station, 
and  30,767  Mcf  of  nattral  gas  per  day  at 
the  Arlington  sales  station. 

Any  person  desirint  to  be  heard  or  to 
make  any  protest  witl  reference  to  said 
petition  to  amend  should  on  or  before 
December  la  1985.  Hlfi  with  the  Federal 
Energy  Regulatory  Cofnmission, 
Washington,  DC  20421  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.^).  All  protests 
filed  with  the  Commi^ion  will  be 
considered  by  it  in  dejermining  the 
appropriate  action  to  pe  taken  but  will 
not  serve  to  make  theprotestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participates  as  a  party 
in  any  hearing  therein  i 
to  intervene  in  accordpnce  with  the 
Conunission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc  85-28867  Filed  ^2-3-85;  8:45  am] 
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Obligations  of  Sellen 
of  First-Sale  Natural 
Owed  For  Coliectiora 
Maximum  Lawful 
NGPA 


and  Purchasers 
<^  for  Refunds 
in  Excess  of 
Under  the 


Prices 


Issued:  November  27. 1 M5. 

agency:  Federal  Ener  qt  Regulatory 
Commission,  DOE . 

ACTION:  Order  grantin ;  waiver. 


summary:  On  lanuar) 
Director  of  the  Office 
Producer  Regulation 
Natural  Gas  Companj 
adjustment  relief 


wan  mg 


18, 1985,  the 
}f  Pipeline  and 
granted  El  Paso 
(El  Paso) 
the  interest 


requirement  in  §  270.101(e)  of  the 
Commission's  rules  and  regulations,  as 
I  it  applied  to  temporary  overcoUections 
occurring  after  stripper  well 
disqualifications.'  On  May  30, 1985,  the 
Commission  issued  Order  No.  423 
which,  in  part,  reaffirmed  the  interest 
requirement  contained  in  §  270.101(e).* 
El  Paso  filed  a  request  for  continued 
waiver  under  Order  No.  423,  and  also  to 
allow  quarterly  reports  now  filed  by  El 
Paso  to  serve  in  place  of  the  semi- 
annual reports  otherwise  required  by 
Order  No.  423.  Order  No.  423  did  not 
modify  the  regulations  in  section 
270.101(e).  Hence  no  waiver  is  required. 
However,  this  order  grants  El  Paso 
waiver  of  55  270.101(f)  and 
154.38(d)(4)(vii),  as  promulgated  by 
order  No.  423,  to  the  extent  necessary  to 
keep  the  Director's  order  in  effect.' 

EFFECnVE  date:  This  rule  is  effective 
August  18, 1985. 

FON  FURTHER  INFORMATION  CONTACT: 

Richard  Howe,  Jr.,  Office  of  the  General 
Coimsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426  (202)  357- 
8308. 

Order  Granting  Waiver 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chairman;  A.G.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  CM.  Naeve. 

El  Paso  Natural  Gas  Company  (El 
Paso),  an  interstate  pipeline,  seeks 
waiver  of  Commission  regulations, 
recently  amended  by  Order  No.  423,*  so 
as  to:  (1)  Permit  El  Paso  to  continue  to 
recoup  by  adjustment,  without  interest, 
those  temporary  overcoUections 
resulting  after  the  disqualification  of 
stripper  gas  wells:*  and  (2)  allow 
quarterly  reports  now  filed  by  El  Paso  to 
serve  in  the  stead  of  the  semi-annual 
reports  otherwise  required  by  Order  No. 
423.  El  Paso  is  concerned  that  in  the 
absence  of  a  waiver.  Order  No.  423 
might  be  read  as  superseding  an  earlier 
order  by  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation 
(OPPR)  granting  El  Paso  adjustment 


'  EI  Paso  Natural  Gas  Co..  30  FERC  |  62,075  (1985). 

*50  FR  23609.  23672,  and  n.  19  (June  5. 1985). 

'The  conditions  upon  which  the  Director  granted 
relief  remain  in  full  effect. 

■  SO  FR  23669  (June  5. 1985). 

•Section  108  of  the  NGPA  (15  U.SA.C.  3318  (1382)) 
defines  stripper  gas  wells  generally  as  wells 
producing  non-associated  natural  gas  to  a  rate  not 
exceeding  an  average  of  60  Mcf  per  day  for  a  90-day 
production  period. 


relief  from  the  requirement  to  compute 
and  collect  interest  in  certain  limited 
circumstances.* 

Background 

El  Paso  purchases  gas  horn  thousands 
of  stripper  gas  wells.  Because  stripper 
well  qualification  is  based  on  a 
continuing  90-day  production  period, 
such  wells  routinely  disqualify  and 
requalify.  The  Commission's  regulations 
require  that  sellers  refund 
overcoUections  of  stripper  prices  after 
such  disqualifications  with  interest.  18 
CFR  270.101(e)  (1985).  El  Paso  monitors 
production  from  the  stripper  wells  from 
which  it  purchases  to  identify 
disqualified  wells,  and  it  has  a 
computerized  system  for  timely 
recouping  overcoUections  after  stripper 
well  disqualifications  through 
adjustments  to  subsequent  billings. 
However,  El.Paso's  system  cannot 
calculate  the  interest  owed  El  Paso 
absent  extensive  and  expensive 
modification  of  its  computer  system. 

Accordingly,  in  November  1982,  El 
Paso  filed  an  application  for  adjustment 
relief  pursuant  to  NGPA  section  502(c) 
permitting  it  not  to  collect  the  interest 
required  by  18  CFR  270.101(e).  El  Paso 
claimed  that  its  computerized  system 
minimized  interest  owing  on 
overcoUections  by  promptly  identifying 
and  recouping  overcoUections  and  that 
the  cost  of  modifying  its  computer 
system  to  calculate  interest  and 
operating  the  modified  system  would 
exceed  the  interest  to  be  collected.  On 
January  18, 1985,  the  Director  of  OPPR 
granted  El  Paso  adjustment  relief 
waiving  the  interest  requirement  in 
5  270.101(e)  as  it  applied  to  temporary 
overcoUections  occurring  after  stripper 
well  disqualifications.* The  Director 
conditioned  El  Paso's  relief  upon  El 
Paso's  giving  prompt  notification  of  any 
change  in  its  accounting  and  reporting 
procedures  that  would  affect  the  timely 
recoupment  of  stripper  well 
overcoUections.  The  Director  also 
required  that  El  Paso  file  quarterly 
reports  detailing  its  recoupments  of 
overcoUections  occurring  after  stripper 
well  disqualifications  and  reserved  the 
right  to  require  payment  of  interest  in 
specific  cases  where  El  Paso  failed  to 
timely  recover  a  refund. 


'The  Commission  noticed  El  Paso's  petition  for 
waiver  on  September  9. 1985.  50  FR  37411  (Sept.  13 
1985).  Southwest  Gas  Corporation  and  California 
and  the  CaUfomia  Public  Utilities  Commission  Tiled 
timely  notices  of  intervention. 

'El  Paso  Natural  Gas  Co.,  30  FERC  1  62.075  (1985). 
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On  May  30. 188S,  the  Commission 
issued  Order  No.  423.  In  that  order,  the 
Commission  did  not  modify  the  language 
of  S  27ai01(e).  However,  the 
Commission  reaffirmed  Uiat  that  section 
required  interest  be  paid  on 
overcollections  recouped  by  billing 
adjustments. '  The  Commission  also 
added  to  the  regulations  a  requirement 
that  interstate  pipelines  make  refund 
reports  with  their  Purchased  Gas 
Adjustment  (PGA)  filings  identifying 
section  27ai01(e)  refunds  collected 
through  billing  adjustments.* Those 
reports  must  include  a  statement  of  the 
interest  refunded  in  accordance  with 
§  270.101(3). 

El  Paso  is  concerned  that  Order  No. 
423  may  be  read  as  superseding  the 
Director's  January  18, 1985  order 
granting  it  adjustment  relief. 
Accordingly,  it  has  filed  the  present 
request  for  waiver  of  the  regulations 
promulgated  by  Order  No.  423  to  the 
extent  necessary  to  keep  the  Director's 
order  in  effect. 

Discussioo 

Order  No.  423  did  not  modify  our 
regulations  in  9  270.101(e).  Hence,  the 
Director's  order  was  not  affected  insofar 
as  it  related  to  the  interest  requirement 
of  S  270.101  (e)  and  no  waiver  is 
required.  The  quarterly  reports  required 
by  the  Director's  order  contain  much  the 
same  information  required  to  be 
included  in  reports  filed  pursuant  to 
S  270.101(f),  except,  of  course,  for  the 
amount  of  interest  collected.  Thus,  the 
reports  required  by  the  Director  are 
sufficient  to  enable  the  Commission  to 
monitor  refunds  to  El  Paso  made  by 
billing  adjustments,  the  purpose  of  the 
S  270.101(f)  reporting  requirement. 
Accordinlgy,  we  waiver  SS  270.101(f) 
and  154.38(d)(4)(vii).  as  promulgated  by 
Order  No.  423,  to  the  extent  necessary  to 
keep  the  Director's  order  in  effect. 

We  emphasize,  however,  that  all  the 
conditions  upon  which  the  Director 
granted  relief  also  remain  in  effect 
Thus,  EI  Paso  must  give  prompt 
notification  of  any  change  in  its 
accounting  and  reporting  procedures 
that  would  affect  the  timely  recoupment 
of  stripper  well  overcollections.  Also, 
the  Director  may  require  interest  to  be 
paid  in  accordance  with  S  154.102(c)  in 
specific  cases  where  El  Paso  does  not 
timely  recover  the  refund.  Finally,  the 
relief  granted  by  the  Director  applies 
Only  to  temporary  overcollections 


"  so  FR  at  23672  and  note  19. 

*18  CFR  270.101(0-  Interstate  pipelines  not 
required  to  make  a  PGA  filing  must  file  yeariy 
reports  of  refunds  recovered  through  billing 
adjustments  containing  the  same  information 
required  by  the  {  270.101(f)  reports.  IB  CFR 
154.38(d)(4)(vii].  as  amended  by  Order  No.  423. 


following  stripper  well  disqualificatlcms. 
Order  No.  423  governs  El  Paso's 
recoupent  and  reporting  of  all  other 
overcollections  of  NGPA  prices. 

By  the  CocnmiBsion:  Commissioners 
Trabandt  and  Naeve  voted  present 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  8&-28802  Filed  12-9-85: 8:45  am] 

MLUNO  COOC  «7ir-»1-« 


Office  of  Energy  Research 

Health  and  Environmental  Research 
Advisory  Committer  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and 
S  101-6.1015  of  the  Interim  Rule  on 
Advisory  Committee  Management  (41 
CFR  101-6.1015)  and  following 
consultation  with  the  Committee 
Management  Secretariat  General 
Services  Administration,  notice  is 
hereby  given  that  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  renewed  for  a  2- 
year  period  ending  November  22, 1987. 
The  Committee  will  continue  to  provide 
advice  to  the  Secretary  of  Energy  on  the 
Health  and  Environmental  Research 
(HER)  program. 

The  renewal  of  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department's  business  and  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463),  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
and  regulations  and  directives 
implementing  those  statutes. 

Further  information  regarding  this 
advisory  committee  can  be  obtahied 
fi-om  Gloria  Decker  (202-252-8990). 

Issued  in  Washington,  DC,  on  November 
27. 1985. 

K.  Dean  Helms,      • 

Advisory  Committee  Management  Officer. 
[FR  Doc.  85-28788  Filed  12-3-85;  8:45  am] 

BltUNO  CODE  e450-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $292,899.48  (plus 
accrued  interest)  obtained  as  a  result  of 
Consent  Orders  which  the  DOE  entered 
into  with  the  following  parties: 

Busier  Enterprises,  Ina  of  Evansville, 

Indiana; 
Eastern  Petroleum  Corp.  of  Annapolis, 

Maryland; 
FKG  Oil  Co.  of  Belleville,  Illinois; 
General  Equities,  Inc.  of  Kensington, 

Connecticut 
and  Indian  Oil  Co.  of  Madison.  Maine. 
The  funds  will  be  available  to  customers 

who  purchased  motor  gasoline  from 

one  of  these  firms  during  the  relevant 

consent  order  period. 

DATE  AND  AODRESS:  Applications  for 
refimd  of  a  portion  of  one  of  the  consent 
order  funds  must  be  postmarked  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals,  1000  Independence  Avenue. 
SW..  Washington.  D.C  20585  with 
reference  to  ^e  appropriate  proceeding: 

Busier  Consent  Order  Proceeding  (Case 

No.  HEF-0045). 
Eastern  Consent  Order  Proceeding 

(Case  No.  HEF-0066), 
FKG  Consent  Order  Proceeding  (Case 

No.  HEF-0073), 
General  Consent  Order  Proceeding 

(Case  No.  HEF-0078),  or 
Indian  Consent  Order  Proceeding  (Case 

No.  HEF-0095). 
All  applications  should  conspicuously 

display  a  reference  to  the  appropriate 

case  number.  •> 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  20585,  (202)  252-28ea 

SUPPLEMENTARY  INFORMATKMI:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  Consent  Orders  which  settled 
possible  pricing  violations  with  respect 
to  five  firms'  sales  of  motor  gasoline 
during  the  consent  order  periods  listed 
below.  Under  the  terms  of  the  Consent 
Orders,  each  firm  remitted  a  specified 
sum  of  money  to  the  DOE.  Eadi  fund  Is 
being  held  in  an  individual  interest- 
bearing  escrow  account  pending 
determination  of  its  proper  distribution. 
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The  Office  of  Hea  ings  and  Appeals 
previously  issued  a  I  'roposed  Decision 
and  Order  which  tei  tatively  established 
a  two-stage  refund  p  rocedure  and 
solicited  coments  frtim  interested  parties 
concerning  the  proper  disposition  of  the 
five  consent  order  funds.  The  Proposed 
Decision  and  Order  discussing  the 


insent  order  funds 
!  on  April  15, 1985. 
1985). 

^d  Order  indicates, 
ids  from  the 
lay  now  be  Hied. 


distribution  of  the  cd 
was  issued  on  issuej 
50  FR  15970  (April : 

As  the  Decision  a^ 
applications  for  refu 
consent  order  funds  I 
Applications  will  be'accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publicatic|n  of  this  Decision 
and  Order  in  the  Fe<  eral  Register. 
Applications  will  be  accepted  from 
customers  who  pure  lased  motor 
gasoline  from  a  consent  order  firm 
during  the  relevant  c  onsent  order  period. 
The  specified  inform  ation  required  in  an 
application  for  refun  i  is  set  forth  in  the 
Decision  and  Order.  The  Decision  and 
Order  reserves  the  question  of  the 
proper  distribution  o  f  any  remaining 
consent  order  fimds  imtil  the  first-stage 
claims  procedure  is  ( :ompleted. 


Dated:  November  25, 


In  accordance  wit  i 
regulations  of  the  D^artment 
(DOE),  10  CFR  Part 
Economic  Regulator ' 
(ERA)  of  the  DOE 
Implementation  of 
Procedures  with  the 


1985. 


George  B.  Breznay, 

Director.  Office  of  Heatings  and  Appeals. 

Decision  and  Order  ( tf  the  Department  of 
Energy 

Special  Refund  Proc  idures 

November  25, 1985, 
Names  of  Firms: 

Busier  Enterprises  Inc. 

Eastern  Petroleum  Corporation 

FKG  Oil  Company 

General  Equities, :  nc. 

Indian  Oil  Compa  ly 
Date  of  Filings:  Octc  aer  13, 1983 
Case  Numbers:  HEF  0045,  HEF-0066, 

HEF-0073,  HEF-0q78,  HEF-0095 


the  procedural 

of  Energy 
,  Subpart  V,  the 
Administration 
a  Petition  for  the 
Refund 
Office  of  Hearings 


:05, 


nhd 


S  >ecial ! 


and  Appeals  (OHA)  on  October  13, 1983. 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received 
pursuant  to  Consent  Orders  entered  into 
by  the  DOE  and  the  following  parties: 
Busier  Enterprises,  Inc.  (Busier)  of 
Evensville,  Indiana;  Eastern  Petroleum 
Corp.  (Eastern)  of  Annapolis,  Maryland; 
FKG  Oil  Co.  (FKG)  of  Belleville.  Illinois; 
General  Equities,  Lie.  (General)  of 
Kensington,  Connecticut;  and  Indian  Oil 
Co.  (Indian)  of  Madison,  Maine 
(hereinafter  collectively  referred  to  as 
the  consent  order  firms). 

I.  Background 

Each  of  the  consent  order  firms  is  a 
"reseller-retailer"  of  motor  gasoline,  as 
this  term  was  defined  in  10  CFR  212.31. 
ERA  audits  of  the  consent  order  firms 
revealed  possible  violations  of  the 
Mandatory  Petroleum  Price  Regulations. 
Subsequently,  each  of  these  fims 
entered  into  a  separate  Consent  Order 
with  the  DOE  in  order  to  settle  its 
disputes  with  the  DOE  concerning 
certain  sales  of  motor  gasoline.  Each 
Consent  Order  refers  to  the  ERA's 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violation  were  made. 
In  addition,  each  Consent  Order  states 
that  the  consent  order  firm  does  not 
admit  that  it  committed  any  such 
violations. 

Pursuant  to  these  Consent  Orders,  the 
firms  agreed  to  pay  to  the  DOE  specified 
amounts  in  settlement  of  their  potential 
liability  for  alleged  overcharges  in  sales 
of  motor  gasoline  to  their  respective 
customers  during  the  consent  order 
periods.  The  firms'  payments  are 
currently  being  held  by  the  DOE  in 
separate  interest-bearing  escrow 
accounts  pending  distribution  by  the 
DOE.  The  names  and  locations  of  the 
firms,  the  settlement  amounts  in  escrow, 
and  the  dates  of  the  consent  order 
periods  are  set  forth  in  the  Appendix  to 
this  Decision  and  Order. 

On  April  15, 1985,  we  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  consent  order  funds. 
50  FR  15970  (April  23, 1985).  We  stated 
in  the  PD&O  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were  suffered 
as  a  result  of  alleged  or  adjudicated 
violations  of  the  DOE  regulations.  In 
order  to  effect  restitution  in  this 
proceeding,  we  proposed  to  establish  a 
claims  procedure  whereby  applications 
for  refund  would  be  accepted  from 
customers  who  can  demonstrate  that 
they  were  injured  as  a  result  of  any 
alleged  overcharges  made  by  one  of  the 
consent  order  firms  during  the  relevant 
consent  order  period. 


A  copy  of  the  PD&O  was  published  in 
the  Federal  Register  on  April  23, 1985 
and  comments  were  solicited  regarding 
the  proposed  refund  procedures.  In 
addition,  a  copy  of  the  PD&O  was  sent 
to  those  customers  of  the  consent  order 
firms  whose  names  and  addresses  were 
listed  in  the  ERA  audit  files.  While  none 
of  the  consent  order  firms'  customers 
filed  comments  on  the  proposed 
procedures,  comments  were  filed  on 
behalf  of  the  States  of  Arkansas, 
Delaware,  Iowa,  Louisiana,  North 
Dakota,  Rhode  Island,  and  West 
Virginia.  These  conunents  argue  that 
state  governments  are  the  appropriate . 
recipients  of  second  stage  refunds. 
However,  the  purpose  of  this  Decision 
and  Order  is  limited  to  establishing 
procedures  to  be  used  for  filing  and 
processing  claims  in  the  first  stage  of  the 
present  refund  proceeding.  The 
formulation  of  procedures  for  the  final 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
funds.  Therefore,  it  would  be  premature 
for  us  to  address  the  issues  raised  by  the 
States'  comments  concerning  the 
disposition  of  any  funds  remaining  until 
after  all  the  meritorious  first  stage 
claims  have  been  paid. 

II.  Jurisdiction  and  Authority 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  It  is  DOE 
policy  to  use  the  Subpart  V  process  in 
grder  to  distribute  such  funds.  For  a 
more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  Office  of~^ 
Hearings  and  Appeals  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements  see  Office  of  Enforcement,  9 
DOE  fl  82,553  (1982);  Office  of 
Enforcement,  9  DOE  \  82,508  (1981); 
Office  of  Enforcement,  8  DOE  H  82,597 
(1981)  (hereinafter  cited  as  Vickers).  As 
we  stated  in  the  PD&O,  we  have 
reviewed  the  record  in  the  present  case 
and  have  determined  that  a  Subpart  V 
proceeding  is  an  appropriate  mechanism 
for  distributing  the  five  consent  order 
funds.  We  will  therefore  grant  the  ERA's 
petition  and  assume  jurisdiction  over 
these  funds. 

III.  Refund  Procedures 

Since  we  have  not  received  any 
adverse  comments  regarding  our 
purposed  refund  procedures,  we  have 
determined  that  those  procedures 
should  be  adopted. 
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The  distribution  of  refunds  will  take 
place  in  two  stages.  In  the  first  stage 
refund  monies  will  be  refunded  to  those 
customers  who  purchased  motor 
gasoline  from  one  of  the  consent  order 
Hrms  during  the  relevant  consent  order 
period  and  who  demonstrate  that  they 
were  injured  by  the  alleged  overcharges 
of  the  apphcable  consent  order  firm. 
Such  purchasers  must  file  claims  and 
document  their  purchases  in  order  to  be 
eligible  for  a  portion  of  the  consent 
order  fund. 

After  meritorious  claims  are  paid  in 
the  first  stage,  a  second  stage  may 
become  necessary  to  distribute  any 
remaining  funds.  See  generally  Office  of 
Special  Counsel,  10  DOE  1  85,048  (1982). 
As  we  indicated  above,  however,  we 
will  not  discuss  second-stage  refund 
procedures  in  this  Decision  and  Order. 

A.  Refund  Claimants 

During  the  first  stage  of  the  refund 
process,  the  five  consent  order  funds 
will  be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
were  injured  by  a  consent  order  firm's 
alleged  overcharges.  The  El^  audit  files 
identify  a  number  of  customers  of 
General  and  Eastern,  but  contain  no 
information  regarding  customers  of 
Busier,  Indian,  or  FKG.*  Since  the 
customers  identified  in  the  General  and 
Eastern  audit  files  are  not  the  only 
customers  who  might  have  been  injured, 
we  will  accept  appUcations  fi'om  any 
party  who  can  demonstrate  that  it  was 
injured  by  a  consent  order  firm's  alleged 
overcharges.  In  addition,  we  will  accept 
applications  from  parties  who  were 
indirect  purchasers  of  gasoline  from  one 
of  the  consent  order  firms,  provided  they 
can  prove  injury  and  establish  that  the 
product  originated  from  one  of  the 
consent  order  firms. 

In  order  to  quality  for  a  refund, 
resellers  (including  retailers)  of  motor 
gasoline  purchased  fit)m  one  of  the 
consent  order  firms  must  show  that 
during  the  consent  order  period  they 
would  have  maintained  their  prices  for 
the  product  at  the  same  level  had  the 
alleged  overcharges  not  occurred.* 


'  In  the  PDftO,  we  solicited  information 
concerning  the  names  and  addresses  of  customers 
of  Busier,  Indian  and  FXG,  but  we  have  not  received 
any  information  to  date.  We  will  therefore  request 
these  firms'  assistance  in  identifying  customers  who 
might  be  eligible  for  a  refund  in  these  proceedings. 
We  may  also  publicize  these  proceedings  in  local 
newspapers  in  the  areas  where  the  consent  order 
firms  conducted  business. 

*  Under  the  terms  of  the  Busier  Consent  Order, 
the  Tirm  agreed  to  pay  $10,060  directly  to' its  reseller 
customers.  The  amount  Busier  paid  into  the  DOE 
escrow  account  is  attributable  only  to  retail  sales  of 
motor  gasoline  from  Buster's  company-owned  and 
operated  gasoline  stations.  Accordingly,  Busler's 
reseller  customers  will  not  be  eligible  for  refunds  in 
this  proceeding. 


Accordingly,  a  reseller  of  a  consent 
order  firm's  motor  gasoline  should  show 
that  during  the  consent  order  period, 
market  conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  Office  of 
Enforcement.  10  DOE  1 85,056  (1983); 
Office  of  Enforcement.  10  DOE  f  85,029 
(1982).  In  addition,  a  reseller  must  show 
that  it  had  a  "bank"  of  unrecovered 
costs  in  order  to  demonstrate  that  it  did 
not  subsequently  recover  these  costs  by 
increasing  its  prices.'  As  we  noted  in 
the  PD&O,  however,  the  maintenance  of 
a  bank  will  not  automatically  establish 
injury.  See  Tenneco  Oil  Co./Chevron 
U.S.A..  Inc..  10  DOE  1 85,014  (1982). 
In  the  PD&O,  we  also  proposed  to 
adopt  presumptions  which  have  been 
used  in  many  prior  refund  cases.  The 
presumptions  proposed  in  the  PD&O, 
and  being  adopted  here,  will  permit 
claimants  to  participate  in  the  fund 
process  without  incurring 
disproportionate  expenses,  and  will 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
avaUable.  See  10  C.F.R.  S  205.282(e). 

1.  Applicants  Claiming  a  Refund  of 
$5,000  or  Less 

First,  we  propose  to  adopt  a  small 
claims  presumption  of  injury.  We 
recognize  that  making  a  detailed 
showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amoimts  of  motor  gasoline  irom  a 
consent  order  firm.  For  example,  such 
firms  may  have  limited  accounting  and 
data-retrievas  capabilities  and  may 
therefore  be  unable  to  produce  the 
records  necessary  to  prove  the  existence 
of  banks  of  unrecovered  costs,  or  that 
they  did  not  pass  on  the  alleged 
overcharges  to  their  own  customers.  We 
also  are  concerned  that  the  cost  to  the 
applicant  and  to  the  government  of 
compiling  and  analyzing  information 
sufficient  to  make  a  detailed  showing  of 
injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  the  past  we  have 
adopted  a  small  claims  presumption  to 
assure  that  the  costs  of  filing  and 
processing  refund  applications  do  not 
exceed  the  benefits.  See,  e.g.,  Aztex 
Energy  Co..  12  DOE  H  85,116  (1984); 
Marion  Corp..  12  DOE  f  85,014  (1984). 


*  Some  of  the  motor  gasoline  sales  covered  by  the 
Consent  Orders  occurred  subsequent  to  the 
amendment  of  the  retailer  price  rule  that  eliminated 
the  bank  requirement  for  retailers.  See  10  CFR 
212.93(a)(2),  44  FR  42542  (July  19, 1979)  (effective 
July  15, 1979).  Accordingly,  retailers  will  not  be 
required  to  submit  bank  information  concerning  any 
purchases  of  motor  gasoline  they  may  have  made 
after  July  IS,  1979. 


We  will  adopt  such  a  presumption  in 
this  case.  Therefore,  any  reseller 
applicant  claiming  a  refund  of  $5,000  or 
less  need  not  make  a  detailed  showing 
of  injury  in  order  to  be  eligible  to  receive 
a  refund.* 

2.  Spot  Purchasers 

Resellers  that  made  spot  purchases 
from  one  of  the  consent  order  firms  will 
be  ineligible  to  receive  a  refund,  even  a 
refund  below  the  threshold  level,  unless 
they  can  make  a  showing  that  rebuts  the 
presumption  that  they  were  not  injured. 
As  we  have  previously  noted,  a  spot 
piurchaser  would  not  have  made  spot 
market  purchases  of  a  firm's  product  at 
increased  prices  unless  it  was  able  to 
pass  through  to  its  customers  the  full 
amount  of  the  firm's  selling  price.  See 
Vickers.  8  DOE  at  85,396-97.  In  order  to 
overcome  the  rebuttable  presumption 
that  it  was  not  injured,  a  spot  purchaser 
must  show  that  it  absorbed  the  alleged 
overcharges  and  should  submit 
additional  evidence  to  establish  that  it 
would  be  inappropriate  to  presume  that 
it  had  discretion  as  to  where  and  when 
to  make  the  purchase(s)  upon  which  the 
refund  claim  is  based. 

3.  End-Users 

In  the  PD&O,  we  made  a  finding  that 
end-users  and  ultimate  consumers 
whose  businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  setUed  in  the 
Consent  Orders.  Unlike  regulated  firms 
in  the  petroleum  industry,  members  of 
this  group  generally  were  not  subject  to 
price  controls  during  the  time  covered 
by  the  five  Consent  Orders,  and  thus 
were  not  required  to  keep  records  which 
justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  special 
refund  proceeding.  See  Office  of 
Enforcement,  10  DOE  |  85,072  (1983);  see 
also  Texas  Oil »  Gas  Corp.,  12  DOE 
f  85,069  (1984),  and  cases  cited  therein. 
We  have  received  no  comments 
objecting  to  this  finding.  We  will 
therefore  adopt  our  proposal  that  end- 
users  of  motor  gasoline  piu^hased  from 
one  of  the  consent  order  firms  need  only 
document  their  purchase  volumes  from 
the  firm  to  make  a  sufficient  showing 
that  they  were  injured  by  the  alleged 
overcharges. 


*  As  In  prior  refund  cases,  any  reseller  whose 
potential  refund  exceed  this  threshold  level  may 
elect  to  apply  for  a  refund  of  S5.000  without  being 
required  to  make  a  detailed  demonstration  of  injury. 
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In  the  PD&O  we  proposed  to  use  a 
volumetric  me  hod  to  diTide  each 
coosent  order  und  among  the  applicants 
who  demonstr  ite  that  they  are  ebgrble 
to  receive  refui  ids.  The  volumetric 
refund  method  presumes  that  alleged 
overcharges  of  a  consent  order  firm 
were  spread  et  ually  over  all  gallons  of 
product  marke  ed  by  that  particolar 
firm.  In  the  aba  ence  of  better 
information,  th  »  assumption  is  sound 
because  the  EX  >E  price  regulations 
generally  required  a  regulated  firm  to 
account  for  inc  reased  costs  on  a  firm- 
wide  basis  in  d  etermining  its  prices. 

We  have  rec  iived  no  comments 
objecting  to  ou '  proposed  use  of  the 
volumetric  refu  ad  presumption. 
Accordingly,  w  b  will  use  the  volumetric 
method  to  allo<  ate  the  consent  order    ' 
funds.  We  hav(  determined  the 
volumetric  refu  nd  factor  by  dividing 
each  consent  o  der  fiind  by  the 
estimated  total  volume  of  motor  gasoKne 
sold  by  the  consent  order  firm  during  the 
relevant  consent  order  period.*  The  per 
gallon  volumeti  ic  refund  araowtts  are 
set  forth  in  the  Appendix.*  In  each  case, 
a  .successful  aptolicant  will  receive  a 
volumetric  refu  id  amount  for  each 
gallon  of  gasoli  le  which  it  purchased 
from  the  consei  it  order  firm.  The  interest 
which  has  accr  led  cm  the  money  in  each 
t'scrow  accouni  will  be  added  to  the 
ri^fund  of  each  iiuccessful  applicant  in 
proportion  to  th  e  size  of  its  refund. 

Since  a  Consi  mt  Order  is  necessarily 
the  result  of  coi  iipromise,  the  volumetric 
refund  amount  ierived  firom  that 
Consent  Order  iettlement  is  also  a 
compromise.  Tl  e  volumetric  refund 
amount  does  n(  t  purport  to  refimd  the 
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do  not  list  the  voiunes  of 
ijy  Busier.  Eastern,  FKG.  and 
nsent  order  period  applicable 
therefore  extrapolated  sales 
from  the  availabie  audit  data. 
Order  required  General  to 
I  interest  to  the  DOE  in  24 
from  September  30. 1981 
'3.  and  the  Indian  Consent 
to  remit  3145.583.00  including 
36  monthly  installments  from 
\  1962.  We  have  been 
however,  that  a«  of  October 
had  been  paid  into  the 
■r  escrow  accotint  aod  only 
>aid  into  the  Indian  consent 
I.  The  volumetric  refund 
Appendix  for  General  and 
'  using  the  dollar  amounts  of 
in  the  General  and  hidian 

General  and/or  hidian 
to  the  DOE  by  the  time  we 
liid  applications,  we  will 
letric  refund  amaunt(s)  to 
).  In  addition,  each  successful 
t  tied  'o  receive  a  pro  rata  share 
Its  remitted  by  General  or 
s;t>sequent  to  the  issuance  of 


exact  arnotmt  that  a  customer  may  have 
been  overcharged.  Rather,  it  is  a  method 
by  which  a  customer  can  receive  an 
appropriate  propwrtion  of  the  consent 
order  fund.  We  recognize  that  a 
particular  purchaser  could  have  suffered 
a  disproportionate  share  of  the  injury. 
Therefwe,  any  purchaser  may  file  a 
refund  application  based  on  a  claim  that 
his  share  of  the  alleged  overcharges  was 
greater  than  the  pro  rata  amount 
determined  by  the  volimietric 
presumption. 

We  shall  also  adopt  our  proposal  to 
establish  a  minimum  amount  of  $15  for 
refund  claims.  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See.  e.g.,  Uban  Oil 
Co.,  9  DOE  \  82,541  at  85,225  (1982).  See 
also  10  CFR  205.286(b). 

rv.  Application  for  Refund  Procedures 

We  have  determined  thstt  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  five  consent 
order  funds.  Accordingly,  we  shall  now 
accept  applications  for  refund  from 
customers  who  purchased  motor 
gasoline  from  one  of  the  consent  order 
firms  during  the  relevant  consent  order 
period.  The  following  information 
should  be  included  in  all  Applications 
for  Refund: 

1.  The  appropriate  consent  order 
firm's  name  and  case  number  and  the 
applicant's  name  should  be  prominently 
displayed  on  the  first  page. 

2.  The  name,  position  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  Application. 

3.  The  manner  in  which  the  applicant 
used  the  consent  order  firm's  motor 
gasoline,  i.e..  whether  it  was  a  reseller 
or  end-user. 

4.  The  volume  of  the  consent  order 
firm's  motor  gasoline  that  the  applicant 
purchased  in  each  month  of  the  period 
of  time  for  which  it  is  claiming  it  was 
injured  by  the  alleged  overcharges.  If  the 
product  was  not  purchased  directly  from 
one  of  the  consent  order  firms,  the 
claimant  must  include  a  statement 
setting  forth  the  reasons  for  beheving 
the  product  originated  from  one  of  the 
consent  order  firms. 

5.  If  the  applicant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of 
$54XX),  it  should  also: 

(a)  State  whether  it  maintained  banks 
of  uni-ecouped  product  cost  increases 
and  furnish  the  OHA  with  quarterly 
bank  calculations,  and 


(b)  Submit  evidence  to  establish  tfiat 
it  did  not  pass  through  the  alleged 
overcharge  to  its  custOHiers.  For 
example,  a  firm  may  submit  market 
surveys  to  show  diat  price  increases  lo 
recover  alleged  overcharges  were 
infeesible. 

6.  A  statement  of  whether  the 
applicant  was  in  any  way  affiliated  with 
one  of  the  consent  order  firms.  If  so,  the 
applicant  should  state  the  nature  of  die 
affiliation. 

7.  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  motor  gasoline 
from  one  of  the  consent  order  firms 
since  the  end  of  the  consent  order 
period.  If  so,  the  name  and  address  of 
the  current  (or  former)  owner  should  be 
provided. 

8.  A  statement  of  whether  the 
applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 
enforcement  actions.  If  these  actions 
have  been  terminated,  the  applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  its  application  for  refund. 
See  10  CFR  205.9(d). 

9.  The  following  signed  statement 
I  swear  (or  affirm)  that  the 

information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief. 

All  Applications  for  Refund  must  be 
filed  in  duplicate  and  must  be  received 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  Application 
will  be  available  for  public  inspection  in 
the  Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Forrestal 
Building,  Room  lE-234, 1000 
Independence  Avenue,  SW.. 
Washington,  D.C  Any  applicant  that 
believes  that  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  its 
Application  and  submit  two  additional 
copies  of  its  Application  from  which  the 
material  alleged  to  be  confidential  has 
been  deleted,  together  with  a  statement 
specifying  why  tbe  information  is 
alleged  to  be  privileged  or  confidential 

All  Applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585. 

It  Is  Therefore  Ordered  That 

(1)  Applications  for  Refimd  from  the 
funds  remitted  to  the  Department  of 
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Energy  by  the  consent  order  firms  listed 
in  the  Appendix  to  this  Decision  and 
Order  may  now  be  filed. 

(2)  All  Applications  must  be  filed  no 
later  than  90  days  after  publication  of 


this  Decision  and  Order  in  the  Federal 

Register. 

George  B.  Bteznay,  ^ 

Director,  Office  of  Hearings  and  Appeals. 
Dated:  November  25, 1965. 


Appendix 


Nwns  of  finn 

Conaent  order  period 

Coneem 

order 

•mouM 

VolumeMc 
amouM 

47711. 
EasMm  Petroteum  Corp.,  33  Hudson  St,  Annapo«».  MO 

21401 
FKG  Oil  Co..  720  West  Main,  P.O.  Box  122,  BeHevflte.  IL 

62220. 

General  Equities.  Inc.,  Mam  St.  Kenaingloa  CT  06037 

Indian  Oil  Co..  114  M*i  St.  MadiKin.  ME 

Jan.  1.  1979  to  Jan.  2B.  1961....- - 

June  1,  1979  to  Feb.  29.  1960 

Apr.  1,  1979  to  Aug.  31,  1979 

Apr.  1. 1979  to  Au9.  31.  1979 

•S72,S91.90 

•  29.104.82 

>  74.926.46 

'67.968.51 
•A307.79 

S0.002S22 
.009646 

.007720 
.004162 

Nov.  1,1973  to  July  1,  1974  .„ 

.007026 

■  Includes  interest  thai  accrued  on  tne  consent  order  amount  prior  to  final  payment  to  the  DOE 

'  PnrKipal  amount  currently  on  depoait  in  the  DOE  escrow  account  it  does  not  represent  the  Ml  eetUement  amount  Further 
payments  to  the  DOE  will  increase  the  volumetiic  refund  amount 


(F7^  Doc.  85-28868  Filed  12-3-85;  8:45  am] 

BILLING  CODE  64S0-01-M 

Issuance  of  Proposed  Decision  and 
Order;  Week  of  Noveint>er  11  Through 
November  15, 1985 

During  the  week  of  November  11 
through  November  15, 1985,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 


Avenue  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hoiuv  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 
George  B.  Bieznay, 

Director,  Off  ice  of  Hearings  and  Appeals. 
November  25, 1985. 

FredK.  Kleinbach,  Sons,  Inc.,  Green  Lane 
Pennsylvania,  HEE-0154 
Fred  K.  Kleinbach  Sons.  Inc..  filed  an 
Application  for  Exception  requesting  that  it 
be  relieved  of  the  requirement  to  file  Form 
EIA-782B.  entitled  "Reseller/Retailere' 
Monthly  Petroleum  Product  Sales  Report" 
On  November  12, 1985,  the  Department  of 
Energy  issued  a  Proposed  Decision  and  Order 
tentatively  denying  the  exception  request. 

[FR  Doc.  85-28869  Filed  12-3-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-30260;  FRL-2933-51 

FMC  Corp.;  Applications  to  Register 
Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  an  active  ingredient 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

date:  Conunent  by  January  3, 1986. 

ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-302eo]  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  15,  at  the 
follovdng  address: 


Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
In  person,  bring  comments  to: 
Environmental  Protection  Agency. 
Rm.  236,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22204. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  die  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
widiout  prior  notice  to  the  submitter.  All 
written  comments  vfiW  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  George  LaRocca,  (PM  15), 

Registration  Division  (TS-767C). 

Office  of  Pesticide  Programs,  401  M. 

St..  SW.  Washington,  DC  2046a 
Office  location/telephone  number  Rm. 

204,  CM#2, 1921  Jefferson  Davis  H%vy. 

Arlington,  VA  22202,  (70^-557-2400). 
SUPPLEMENTARY  INFORMATION:  EPA 

received  apphcations  as  follows  to 
register  pesticide  products  containing  an 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
apphcations  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

I.  Products  Containing  an  Acdve 
Ingredient  Not  Included  in  Any 
Previously  Registered  Product 

1.  File  Symbol:  279-GNLT.  Applicant 
FMC  Corp.,  Agricultural  Chemical 
Group,  2000  Maricet  St..  Philadelphia.  PA 
19103.  Product  name:  Talstar™  10  WP. 
Insecticide/Miticide.  Active  ingredient: 
Cyclopropanecarboxylic  acid,  3-  3-(2- 
chloro-3.3,3-trifluoro-l-propenyl)-2.2- 
dimethyl-,  (2-methyl-l[l.l'-biphenyl]-3- 
yl)  metibyl  ester  10.0%.  Proposed 
classification/Use:  General.  For  use  on 
greenhouse  grown  ornamentals,  trees. 
and  shrubs.  (PM  15) 

2.  File  Symbol:  279-GNLL  Applicant: 
FMC  Corp.  Product  name:  Talstar™ 
Technical.  Insecticide/Miticide.  Active 
ingredient  Cyclopropanecarboxylic 
acid.  (2-chloro-3,3.3-trifluoro-l- 
propenyl]-2.  2-dimethyl-.  2-methyl-[l.l'- 
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bipbenyl}-3-yl)  met!  lyl  ester  90%. 
Proposed  dassificationA'se:  General. 
For  use  in  manufacWing  only.  (PM 15) 

3.  File  Symbol:  Z^-GNIA.  Applicant 
FMC  Corp.  Product  name:  Talstar™  2 
EC.  insecticide/Miticide.  Active 
ingredient:  Cycloprapanecarboxylic 
acid,  3-2-chloro-3,3,i-trinuoro-l- 
propenyl)-2,2-dimeti  lyl-.  (2-methyl-ll.l'- 
biphenyl]-3-yl)  metl  yl  ester  25.1%. 
Proposed  classifical  ion/Use:  General. 
For  use  on  greenhoi  se  ornamentals.  (PM 
15) 

Notice  of  approvs  I  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  TUe  procedure  for 
requesting  data  willjbe  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  pfter  the  time 
specified  will  be  considered  only  to  Ae 
extent  possible  without  dela^ng 
processing  of  the  application. 

Written  comment^  filed  pursuant  to 
this  notice,  will  be  ajvailable  in  the 
program  Managem^t  and  Support 
Division  (f^dSD)  office  at  the  address 
provided  from  8  a jnl  to  4  pjn..  Monday 
throu^  Friday,  except  legal  holidays.  It 
is  suggested  that  peisons  interested  in 
reviewing  the  appli<iation  file,  telephone 
the  PMSO  office  (70;  ^-557-3262).  to 
ensure  that  the  file  i  i  available  on  the 
date  of  intended  vis  t 

Authority:  7  U.S.a  1 3& 

Dated:  November  21  1 
Douglas  D.  Campt. 

Director.  Registration  pivision.  Office  of 
Pesticide  Programs. 
(FR  Doc.  85-28898  File< ! 
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CPF-  421;  Fm.-2t33-Y 

Pesticicle  Totorancfl 


Aoaicv: 

Agency  (EPA). 
ACnOM:  Notice. 


1965. 


12-3-85:  8:45  am] 


Petitions 

Environraeital  Protection 


SiNMlARV:  EPA  has  i  eceived  pesticide, 
food  and  feed  additi  re  petitions  relating 
to  the  establishment  of  tolerances  for 
certain  pesticide  che  micals  in  or  on 
certain  agricultural  c  ommodities. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  doOunent  control 
number  [PF-421]  and  the  petition 
number,  attention  Prixhict  Manager 
(PM)  named  in  each  betition.  at  the 
following  address:    [ 
Information  Service  Section  (TS-757C), 
Program  Management  and  Support 


Division.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
In  person,  bring  comments  to: 
Information  Service  Section  (TS- 
757C),  Environmental  Protection 
Agency,  Rm.  236,  CM#2. 1921 
Jefferson  Davis  Highway,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a  jn..  to  4  p.ra.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
By  mail:  Registration  Division  (TS- 
7870.  Attn:  (Product  Manager  (PM) 
named  in  each  petition]. 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs.  401 M 
St.,  SW..  Washington,  DC  20460. 
In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


Produd 


PM-23-nicfMrt 
Mountfort 


PM-25— Robert 

Taylor. 


Oflioe 


Mephone 
nunbar 


Rin.237. 
CMirZ(703- 
557-1830). 

Rm.  245. 
CM#2(703- 
557-1800). 


EPA.  1921 
Davit  Hiwy. 
Artngton,  VA 
72200. 

Da 


SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP),  food  and  feed 
additive  (FAP)  petitions  relating  to  the 
establishment  of  tolerances  for  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 

I.  Initial  Hlings 

1.  PP5F3293.  Nor-Am  Chemical  Co, 
3509  Silverside  Rd.,  P.O.  Box  7495 
Wilmington,  DE 19803.  Proposes 
amending  40  CFR  180.402  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  herbicide 
diethatyl  ethyl  and  its  metabolities  (fi«e 
and  bound)  determinable  as  the  A^ 
acetyl  7V-(2.6Kiiethylpheny!)  glycine 


derivative  in  or  on  the  commodity  celery 
at  0.10^  part  per  million  (ppm).  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM-23) 

2,  PP5F3284.  BASF  Wyandotte  Corp., 
100  Cherry  Hill  Rd.,  P.O.  Box  181, 
Persippany,  NJ  070S4.  Proposes 
amending  40  CFR  180.412  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  herbicide  2-[l- 
ethoxyimino)butyl]-5-[2- 
ethylthio)propyl]-34iydroxy-2- 
cyclohexen-1-one  and  its  raetaboUtes 
containing  2-cycIohexen-l-one  moiety 
(calculated  as  the  herbicide)  in  or  on  the 
commodity  finiiting  vegetables  at  4.0 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography  using  sulfur-specific 
flame  i^otometric  detection.  (PM-25) 

3.  FAP5H5485.  BASF  Wyandotte 
Corp.  Proposes  amending  21  CFR  Parts 
193  (food  commodity]  and  561.430  (feed 
commodity],  by  estabUshing  a  regulation 
permitting  the  combined  residues  of  the 
above  herbicide  (PP  5F3284)  in  or  on  the 
commodities  as  follows: 


PsHienlO 

CFnanadad 

CommodWaa 

PPM 

FAP  5H5475.-_..„ 

21  CFR  Part 
193. 

Tomato  p«ala._ 

24.00 

„ ....L.-..-- 

Tomato  paata.- 

aw 

FAP  SH6475.. 

21  CFR  Part 

OiladtomMo 

1Z00 

Sei.430. 

pomaca. 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  using  sulfur-specific 
flame  f>hotometric  detection.  (1^-25) 

Authority:  21  U.S.C.  346a. 
Dated:  Novemt>er  21. 1985. 
Douglas  0.  Campt. 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  65-28697  Filed  12-9-85: 8:45  am} 

MLUNO  CODE  6C10-60-M 


[OOP-50645A;  FRL-2932-41 

Issuance  of  Experimental  Use  Permits; 
Genetteally  Engineered  Microbial 
Pesticides;  Advanced  Genetic 
Sciences,  Inc. 

AQENCV:  Environmental  ProtectioB 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  two 
experimental  use  permits  (54306-EUP-l 
and  54306-EUP-2)  to  Advanced  Genetic 
Sciences,  Inc.,  for  small-scale  field 
testing  of  two  genetically  engineered 
microbial  pesticides.  These  are  the  first 
genetically  engineered  biologicd 
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pesticides  for  which  experimental  use 
permits  (EUPs]  have  been  approved. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
Part  172,  which  define  EPA  procedures 
for-the  use  of  pesticides  for 
experimental  purposes. 
FOR  FURTHEfl  INFORMATION  CONTACT: 

By  mail:  Henry  M.  Jacoby,  Product 
Manager  (PM)  21,  Registration  Divison 
(TS-767CI.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401 M  Street,  SW., 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  227,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1900). 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experiment  use 
permits: 

54306-EUP-l.  Issuance.  Advanced 
Genetic  Sciences,  Inc.,  6701  San  Pablo 
Ave..  Oakland,  CA  94608.  This  EUP 
allows  the  application  of  a  total  of 
4X10  "  viable  cells  of  the  genetically 
engineered  product  AGS  3001.1 
[Pseudomonas  syringae.  Strain  RGP 
36N1  in  an  aqueous  solution)  to 
strawberry  blossoms  to  evaluate  the 
control  of  frost  damage  by  preventing 
colonization  of  naturally  occurring  ice 
nucleating  bacteria.  The  total  treated 
acreage  authorized  in  this  EUP  is  0.1 
acre  in  the  State  of  California.  The  EUP 
is  effective  ft'om  December  1, 1985  to 
November  30, 1986.  This  EUP  is  issued 
subject  to  several  limitations,  among 
which  is  the  requirement  that  the  crop  is 
destroyed  or  used  for  research  purposes 
only. 

54306-EUP-2.  Issuance.  Advanced 
Genetic  Sciences,  Inc.,  6701  San  Pablo 
Ave..  Oakland,  CA  94608.  This  EUP 
allows  the  application  of  a  total  of 
4X10  "  viable  cells  of  the  genetically 
engineered  product  AGS  3001.2 
(Pseudomonas  fluorescens,  strain 
GJP17BR2  in  an  aqueous  solution)  to 
strawberry  blossoms  to  evaluate  the 
control  of  frost  damage  by  preventing 
colonization  of  naturally  occurring  ice 
nucleating  bacteria.  The  total  treated 
acreage  authorized  in  this  EUP  is  0.1 
acre  in  the  State  of  California.  The  EUP 
is  effective  from  December  1, 1985  to 
November  30, 1986.  This  EUP  is  issued 
subject  to  several  limitations  among 
which  is  the  requirement  that  the  crop  is 
destroyed  or  used  for  research  purposes 
only. 

Both  experiments  involve  strains  of 
naturally  occurring  ice  nucleating 
bacteria  that  have  been  genetically 
altered  to  delete  the  ice  nucleating 
characteristic.  The  altered  bacteria  are 
referred  to  in  this  notice  as  "INA" 


products,"  as  opposed  to  the  naturally 
occurring  ice  nucleating  (INA'*^)  and  non 
ice  nucleating  (non  INA)  bacteria. 

Conditions  of  issuance  of  both  EUPs 
include:  limiting  both  tests  to  a  single 
site  in  the  central  coast  area  of 
California;  applicators  will  wear  full 
protective  clothing  including  goggles  and 
respirator;  applications  will  be  made 
only  during  calm  weather  to  decreases 
drift:  a  12-hour  reentry  interval  after 
application  will  be  observed:  unused 
material  and  rinse  water  wiU  be 
disposed  of  by  autoclaving;  deposition 
of  INA~  products  onto  surroimding 
nontarget  vegtation  will  be  monitored: 
bacterial  populations  in  the  soil  and  on 
insects  associated  with  treated 
strawberry  blossoms  will  be  monitored; 
and  notification  to  the  Agency  of  the 
exact  time  of  application  is  required  15 
days  prior  to  the  applications. 

Upon  receipt,  the  Agency  determined 
that  these  Ein>  applications  are  of 
regional  and  national  significance,  and 
in  accordance  with  40  CFR  172.11(a) 
published  a  Notice  of  Receipt  of 
AppUcation  in  the  Federal  Register  of 
August  12. 1985  (50  FR  33841)  and 
soUcited  pubUc  comments. 

The  Agency  received  only  one  set  of 
public  comments  with  an  addendum 
from  a  single  source,  Edward  Lee 
Rogers,  acting  as  counsel  for.  Hie 
Foundation  on  Economic  Trends, 
Jeremey  Rifkin,  Michael  W.  Fox, 
Environmental  Action,  Environmental 
Task  Force,  David  Brower  and  William  ^ 
Tumage.  The  major  issues  raised  by  Mr. 
Rogers  and  the  Agency's  responses  are 
as  follows. 

Comment.  Mr.  Rogers  urged  full 
compliance  with  the  EUP  requirements 
specified  in  the  Agency's  February  1, 
1985  letter  to  Advanced  Genetic 
Sciences,  Inc.  (AGS)  and  in  the  Data 
Requirements  regulation  (Part  158)  to 
assure  a  record  adequate  for  lawful 
decision-making.  He  stated  that  AGS 
failed  to  present  adequate  justification 
for  its  data  waiver  requests. 

Agency  Response.  As  specified  in  Part 
158,  data  on  product  analysis,  residue 
analysis,  toxicology,  and  effects  on 
nontarget  organisms  are  required  to 
support  an  EUP  application; 
Environmental  fate  data  are  not 
automatically  required.  The  Agency 
believes  that  sufficient  data  and 
information  are  available  to  address 
these  areas,  as  well  as  relevant 
environmnetal  fate  issues.  In  situations 
where  all  the  data  specified  in  Part  158 
have  not  been  provided,  the  Agency 
believes  that  suitable  alternative  data 
have  been  provided  or  an  acceptable 
justification  has  been  provided  to 
'  support  the  requested  waiver.  For 
example:  residue  data  requirements 


were  waived  because  the  treated  crop 
will  be  destroyed  by  incineration 
followed  by  soU  incotporation; 
toxicology  data  requirements  were 
waived  based  upon  growth 
characteristics  of  the  INA~  products  and 
their  parental  strains,  lack  of  adverse 
effects  during  laboratory  studies,  full 
protective  clothing  requirements  for 
applicators  and  a  12-hour  reentry 
interval:  and  environmental  fate  data 
were  submitted  to  address  the  major 
environmental  issues,  survivability  and 
competitiveness  of  the  INA~  products. 

Comment  Mr.  Rogers  raised  several 
issues  concerning  potential 
environmental  impacts  associated  with 
the  application  of  INA~  products. 
Specifically,  Mr.  Rogers  noted  that  INA~ 
products  are  "novel"  microorganisms 
which  are  unable  to  revert  to  the  INA'*^ 
phenotype  and  may  thereby  give  "rise  to 
the  possibility  of  different  and/or 
unpredictable  behavior  and  impacts  in 
the  environment." 

Agency  Response.  The  Agency  agrees 
with  Mr.  Rogers  that  INA~  products  are 
unable  to  express  the  INA'*' 
characteristic.  This  is  necessarily  so 
because  AGS  has  intentionally  deleted  a 
portion  of  the  gene  that  codes  for 
production  of  die  protein  that  nucleates 
ice  crystals.  However,  non  INA  bacteria 
cannot  be  considered  "novel"  or  new  in 
nature.  In  fact,  the  vast  majority  of  plant 
epiphytic  bacteria  do  not  nucleate  ice 
crystals  (Le.,  they  are  non  INA).  Non 
INA  bacteria  coexist  with  ice  nucleating 
bacteria  and  most  frequenUy  are  the 
predominant  phenotype. 

The  Agency  believes  that  potential 
risks  associated  with  the  small-scale 
appUcation  of  INA"  products  would 
depend  on  the  competitiveness  of  these 
strains  rather  than  on  whether  the  INA~ 
products  are  ever  able  to  express  the 
INA''^  characteristic.  In  this  regard,  AGS 
has  established  that  dissemination  of 
INA~  products  from  the  test  plot  will  be 
low  and  that  INA~  products  do  not  have 
a  competitive  advantage  over  INA'*^ 
bacteria.  Therefore,  no  significant 
adverse  environmental  effects  are 
anticipated  trom  the  AGS  test 

Comment  Mr.  Rogers  raised  a 
concern  about  potential  adverse  effects 
on  precipitation  patterns  resulting  from 
the  introduction  of  INA"  products  into 
the  environment  In  so  doing,  Mr.  Rogers 
asserted  that  ".  .  .  the  essential  role  of 
Pseudomonas  syringae  in  initiating 
precipitation  in  the  environment  appears 
to  be  established .  .  .,"  and  he 
cautioned  against  any  actions  that 
would  reduce  the  occurrence  of  INA* 
bacteria.  To  support  his  concern,  Mr. 
Rogers  included  in  his  comments 
extensive  references  to  a  letter  to  the 
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editor  of  Sa'ence\in  which  the  author 
discusses  the  neQd  to  more  fully 
understand  the  role  of  INA*  bacteria  in 
the  environment 

Agency  Respoi  ise.  The  Agency  does 
not  agree  with  M^.  Rogers'  assertion  that 
the  role  of  INA*  bacteria  in  the 
atmosphere  appefurs  to  be  established. 
Meteorological  experts  contacted  by  the 
Agency  indicatea  that  there  is  only 
circumstantial  eudence  at  this  time  that 
INA**^  bacteria  play  a  role  in  the 
formation  of  precipitation  in  the 
atmosphere.  It  is  ue  Agency's 
understanding  that  studies  on  the  role  of 
bacteria  in  the  fofmation  of  natural 
precipitation  havft  not  been  completed. 

Even  assuming!  that  INA^  bacteria  do 
play  a  role  in  the  formation  of 
precipitation,  in  drder  for  the  INA" 
products  to  pose  $  risk,  the  Agency 
believes  that  thejr  must  escape  the  test 
plot  and  coloirizda  wide  variety  of  odier 
plant  species  in  snch  a  way  that  the 
INA~  products  displace  (outcompete) 
the  indigenous  I^^+  bacteria,  thereby 
significantly  reducing  the  number  of 
INA*^  bacteria  entering  the  atmosphere. 
AGS  has  address^  this  question  in 
several  ways  incliiding  demonstrating 
that  INA*  products  do  not  have  a 
competitive  advaatage  over  INA* 
bacteria;  providing  a  scientific  basis  to 
support  the  conclasion  that 
dissemination  of  i<iA~  products  from  the 
test  plot  will  be  very  low;  and  testing  a 
variety  of  non  striwberry  species 
demonstrating  th^t  INA~  products  have 
a  restricted  host  rknge. 

In  conclusion,  tke  Agency  does  not 
believe  INA"  products  will  colonize 
plants  outside  thejtest  area  to  the 
exclusion  of  INAi  bacteria  and 
therefore,  even  assuming  the  validity  of 
Mr.  Rogers'  asserlion,  anticipates  no 
adverse  effects  on  precipitation. 

Comment  Mr.  Rogers  stated  that 
further  testing  is  i<eeded  to  evaluate  the 
potential  for  the  IKA"  products  to 
survive,  multiply,  land  be  dispersed  in 
the  environment.  I 

Agency  Response.  The  Agency 
believes  that  the  oompetitiveness  data 
developed  by  AG$  are  sufficient  to 
assess  potential  risks  associated  with 
the  proposed  small-scale  application  of 
INA"  products.  Hfwever,  larger-scale 
release  of  the  INA"  products  may 
involve  different  or  greater 
environmental  coacems.  Accordingly, 
the  Agency  agree^  that  prior  to  large- 
scale  testing  or  commercial  application 
of  INA"  products,  further  assessment  of 
the  potential  risksj  related  to  the  use  of 
these  products  wiu  be  necessary.  This 
further  review  wiu  include  evaluation  of 
the  data  generate^  during  the  proposed 
small-scale  test  a^d  an  assessment  of 
whether  further  re  search  and  testing 


may  be  appropriate  to  evaluate  the 
ecological  role  of  INA*  bacteria  and  to 
assess  potential  effects  of  INA -f 
bacteria  on  precipitation  patterns.  The 
Agency  typically  requires  applicants  to 
provide  such  data,  as  needed,  to  support 
the  assessment  of  potential  risks. 

It  is  the  Agency's  view  that  the  data 
requirements  needed  to  support  an  EUP 
have  been  adequately  satisfied  and  that 
a  point  has  been  reached  in  the  research 
and  development  of  these  two  products 
where  small-scale  field  studies  are 
warranted.  Remaining  questions  on 
efficacy  questions  regarding  possible 
environmental  effects  of  INA"  products 
can  best  be  answered  by  conducting  a 
carefully  controlled  and  monitored 
small-scale  field  study.  The  Agency 
believes  that,  although  issues  of 
potential  hazards  from  this  release  of 
genetically  engineered  microbial 
pesticides  have  been  raised,  those 
issues  have  been  satisfactorily 
addressed  by  information  provided  by 
AGS  and  from  other  relevant  sources. 
This  conclusion  is  based  on  reviews  by 
Agency  scientific  staff,  other  federal 
agency  personnel  (United  States 
Deptirtment  of  Agricxilture,  National 
Institutes  of  Health,  and  Food  and  Drug 
Administration),  and  by  a  special 
subpanel  of  EPA's  Scientific  Advisory 
Panel.  It  is  the  Agency's  considered 
opinion  that  approval  and  issuance  of 
these  two  EUPs  under  the  conditions 
imposed  will  not  result  in  adverse 
effects  on  humans  or  the  environment 
Therefore,  the  Agency  has  decided  to 
issue  these  two  EUPs. 

Dated:  November  21, 1985. 
John  A.  Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  86-2M27  Filed  12-3-65;  8:45  am] 
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IPF-428,  FRL-2932-5] 

Pesticide  Tolerance  Petition:  American 
HoechstCorp. 

agency:  Environmental  Protection 
Agency  (EPA). 
actwn:  Notice. 

summary:  EPA  has  received  a  pesticide 
petition  relating  to  the  establishment  of 
a  tolerance  for  certain  pesticide 
chemicals  in  or  on  a  certain  commodity. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-428]  and  the  petition 
number,  attention  Product  Manager 
(PM-23],  at  the  following  address: 
Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 


Environincntal  Protection  Agency,  401 
M  St,  SW..  Washington.  DC  2046a 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C],  Environmental  Protection 
Agency,  Rm.  236.  CM#2,  ig21 
Jefferson  Davis  Highway,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mariced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  bifonnation  Services 
Section  office  at  the  address  given 
above,  from  B  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  Mail:  Richard  Mountfort,  (PM-23). 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  numben 
Rm.  237,  CM#2, 1921  Jefferson  Davis 
Hvry.,  Arlington,  VA  22202,  (7(»-557- 
1830). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP)  6F3316 
from  American  Hoechst  Corp.,  Routes 
202-206  North,  Somerville,  NJ  08876, 
proposing  to  amend  40  CFR  Part  180  by 
establishing  tolerances  for  the  combined 
residues  of  the  herbicide  fenoxaprop- 
ethyl  (±)-ethyl  2-[4-[(6-chloro-2- 
benzoxazolyI)oxy]  phenoxyjpropanoate 
and  its  metabolites  2-[4-[(6-chIoro-2- 
benzoxazolyl)oxy]  phenoxyjpropanoic 
acid  and  5-chloro-2,3- 
dihydrobenzoxazol-2-one  in  or  on  the  - 
commodities  rice,  rice  straw,  and 
soybeans  at  0.05  part  per  million  (ppm). 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

Audiority:  21  U.S.C.  346a. 
Dated:  November  20, 1965. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  85-28426  Filed  12-»-86: 8:45  amj 
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[OARyFRL  2984-1] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Environmental  ProtectioR 

Agency. 

action:  Privacy  Act  of  1974,  Proposed 

new  system  of  records. 

summary:  As  required  by  law  (5  U.S.a 
552a)  the  U.S.  Environmental  I^tection 
Agency  is  publishing  for  comment  a  new 
system  of  records  that  it  is  proposing  to 
maintain.  The  proposed  system  is  the 
"Automated  Information  System  for 
Career  Management  (AISCM)"  for 
acquisition  and  acquisition-related 
personnel.  The  Agency  Procurement 
Executive  and  other  EPA  acquisition 
personnel  will  use  the  information  to 
enhance  woricforce  and  individual 
career  development  by  identifying 
training  needs  and  providing 
information  relevant  to  training 
opportunities  for  Agency  acquisition 
and  acquisition-related  personnel. 
EFFECTIVE  DATE:  This  System  shall 
become  effective  as  proposed  without 
further  notice  sixty  (60)  days  after 
publication  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
FOR  FURTHER  INFORMATION  OR  TO 
SUBMrr  COMMENTS,  CONTACT  Pat 

Patterson,  ACMP  Manager,  Procurement 
and  Contracts  Management  Division 
(PM-214),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
D.C.  20460.  Telephone:  (202)  382-5031. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Federal  Procurement  Policy 
Act,  as  amended  (41  U.S.C.  401  et.  seq.) 
requires  the  head  of  each  executive 
agency  to  "develop  and  maintain  a 
procurement  management  program  to 
assure  an  adequate  professional 
workforce."  Executive  Order  12352 
further  provides  that  such  programs 
shall  cover  the  full  range  of  personnel 
management  functions  and  result  in  a 
highly  qualifled,  well  managed, 
professional  procurement  workforce. 
The  Acquisition  Career  Management 
Program  is  one  element  of  the 
procurement  career  management  system 
required  by  the  Act  and  Executive  Order 
12352. 

The  Automated  Information  System 
for  Career  Management  (AISCM) 
trackiiTg  system  will  allow  the  EPA 
Procurement  Executive  and/or  P&CMD 
management  to: 

(1)  Identify  training  required  for 
certification  under  the  Acquisition 
Career  Management  Program  (ACMP), 
Contracting  Officer  Warrant  F^gram 
(COWP),  and/or  the  Acquisition  Intern 
Training  Program  ATTI^  (2)  document 


completed  acquitttion  tr^ning  by  the 
Agency  as  a  whole,  by  acquiring  activity 
(headquarters,  regional  center,  field 
laboratory  or  regional  office),  by  branch, 
section,  individual,  personnel 
classification  series,  contracting  officer 
level,  or  subject  areas;  (3)  list  current 
information  on  acquisition  and 
acquisition-related  training  whether  it 
be  governmental  or  nongovernmental; 
and  (4)  monitor  individual  development 
plan  {JDP]  progress  for  acquisition  or 
acquisition-related  personnel. 

Dated:  November  26. 1965. 
nmwrndhLMnrnm, 

Assistant  Administrator  for  Adminiutration 
and  Resources  Management 

EPA-15 


EPA/P&CMD— Automated 
Information  System  for  Career 
Management.  (AISCM)— £PA-1S 

SECunrrv  ciASsmcATiON: 

None. 

SYSTEM  location: 

Procurement  and  Contracts 
Management  Division  (PM-214),  U.S. 
Evironmental  Protection  Agency,  401 M 
Street,  SW.,  Washington,  D.C.  20460. 

CATCOORtES  OF  INDIVKNJALS  IN  SYSTEM: 

The  system  will  contain  records  only 
on  employees  performing  acquisition  or 
acquisition-related  functions  which  are 
subject  to  certification  by  the  Agency 
Procurement  Executive  under  Executive 
Order  12352  (March  17, 1982),  or  on 
employees  subject  to  the  Agency's 
Acquisition  Career  Management 
Program. 

CATEOORIES  OF  RECOfiOS  M  SYSTEM: 

This  system  contains  training  histories 
supplied  by  the  employees  which 
contain  such  data  as  federal  personnel 
classification  series  and  grade,  job  dufy 
station,  specific  acquisition  or 
acquisition-related  training,  career 
objectives,  description  of  acquisition  or 
acquisition-related  job  skills,  awards 
and  honors,  similiar  information 
relevant  to  the  employee's  training 
history  (formal  course  work  and/or  job 
experiences)  as  it  relates  to  acquisition 
or  acquisition-related  activities;  records 
pertaining  to  P&CMD's  Acquisition 
Career  Management  Program  (ACMP) 
and  its  Contracting  Officer  Warrant 
Program  (COWP);  and  records 
pertaining  to  acquisition  or  acquisition- 
related  training  courses  and  programs, 
both  Govenmient  and  conmiercial. 

AUTMORrrV  FOR  MAINTBUMCS  OF  system: 

The  Office  of  Federal  Procurement 
Policy  Act.  as  amended  (41  U.S.C.  401  et. 


seq.);  and  Executive  Order  12352  (March 
17. 1982). 

FURFOSS(S): 

Information  maintained  in  AISCM  is 
used  to  enhance  workforce  and 
individual  employee  career  development 
by  id«)tifying  training  needs  and 
providing  information  relevant  to 
training  opportunities  for  Agency 
acquisition  and  aoquisition-ielated 
personnel. 

nmjim  uaca  of  rscords  mawtajncd  m 

TNC  SYSTEM  IMCLUOMia  CATEOORIES  OF  USERS 
AND  FURFOSES  OF  SUCH  USE: 

Records  in  this  system  may  be 
disclosed: 

1.  To  the  Federal  Agency  responsible 
for  maintaining  the  Federal  Acquisition 
Personnel  Information  System  (FAPIS). 

2.  To  the  U.S.  Department  of  Justice  in 
the  event  of  litigation  where  the 
defendant  is:  (a)  The  Agency,  any 
component  of  the  Agency,  or  any 
employee  of  the  Agency  in  his  or  her 
official  capacity;  (b)  the  United  States 
where  the  Agency  determines  that  the 
claim,  if  success^  is  likely  to  directiy 
affect  the  operations  of  the  Agency  or 
any  of  its  components;  or  (c)  any 
Agency  employee  in  his  or  her 
individual  capacify  where  the  Justice 
Department  has  agreed  to  represent 
such  employee.  The  Agency  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  enable  the 
Justice  Department  to  present  an 
effective  defense,  provided  such 
disclosure  is  compatible  with  the 
purpose  for  whidi  the  records  were 
collected. 

3.  To  EPA  contractors  who  have  been 
engaged  to  assist  the  Agency  in  the 
performance  of  a  function  associated 
with  AISCM  and  who  need  to  have 
access  to  AISCM  records  in  order  to 
perform  under  the  contract  Contractors 
are  requdred  to  maintain  the  records  in 
accordance  with  the  requirements  of  the 
Privacy  Act. 

4.  Also,  see  Prefactory  Statement  of 
General  Routine  Uses,  41 FR  39689 
(September  15, 1976). 

FOUOES  AND  FRACTICES  FOR  STXWMNQ, 
RETRtEVINO.  ACCESSMO,  RCTARSNQ  AND 
DISPOSINO  OF  NCCOROS  Nf  TMB  SYSmC 


Various  portions  of  the  system  are 
maintained  on  computer  disk,  and  in 
hardcopy  files. 

retimevabhjty: 

Infonnation  will  be  retrieved  tram  the 
computer  database  by  an  employee's 
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name,  identification  pumber  or 
acquisition  subject 
will  be  retrieved  fro^i 
an  employee's  name 


liatter.  Information 
hardcopy  files  by 


SATtOUANOS: 

Only  the  Agency  iVocurement 
Executive  and  other  EPA  acquisition 
personnel  will  have  Recess  to  AISCM 
Records  on  the  com 
protected  bom  acce: 
identification  code 
be  maintained  in  a  1 
the  computer  and  ca 
protected  by  door  1 


with  restricted  access 


HCTEimON  AND  DOHMi  iU 


ter  disks  will  be 

by  a  unique 
'ardcopy  files  will 
:ed  cabinet.  Both 
)inet  are  in  rooms 

:s  in  a  building 


Records,  will  be  deleted 
upon  the  employee's 
acquisition  organization. 
Control  Schedules 
Schedule  5,  Item  9  is 


from  AISCM 
separation  from  the 
(EPA  Records 
AbpendixB. 
tending.) 


SYSTEM  MANAQElHS)  AN  >  AOONCSS: 

Acquisition  Career^Management 
Program  (ACMP)  Manager.  Procurement 
and  Contracts  Managment  Division 
(PM-214),  U.S.  Envire  nmental  Protection 
Agency.  401  M  Street]  SW.,  Washington, 
D.C  20460. 

NOrmCATlOMI 

Inquiries  must  be  ii|  writing  and 
should  be  addressed  jo  the  System 
Manager.  The  requester  should  provide 
his  name  and  addres^  and  employee 
identification  numben  Additional 
information  and  requ^ments  will  be 
provided,  if  necessar 


RECOKO  ACCESS  I 

Same  as  notificatioji  procedure^. 

COMTESmM  RECOnOS  I 

Same  as  notificatios  procedures.  In 
addition,  the  requester  should  describe 
the  corrective  action  t  ought  and 
supporting  justificatio  i  for  the 
correction. 

RECOilO  SOUNCE  CATEQO  MES: 

AISCM  records  are 
(a)  Information  provided  by  the 
employees  on  whom  records  are 
maintained;  (b)  Agenc  y  acquisition 
management  officials: 
institutions. 


developed  fit)m: 


and  (c)  training 


SYSTEMS  EXEMPTED  FMM  I  CENTAIN 
MOVISIONS  or  THE  ACT 

None. 

[FR  Doc  85-28824  Filed  l2-»-85:  8:45  ami 
SNJjNa  CODE  OMm^m.-i»  a-^-m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[R«portNaCF-1] 

Window  Notice  for  the  FiNng  of  FM 
Broadcast  Applications,  Belle  Fourche, 
SOetaL 

Released:  November  29. 1985. 

Notice  is  hereby  given  that  the 
construction  permit(s]  listed  on  the 
attached  appendix  have  been  cancelled 
or  forfeited.  Therefore,  these 
allotment(s)  are  now  vacant  and 
applications  may  be  submitted  for  filing 
during  the  window  period  beginning 
December  13, 1985  and  ending  January 
13, 1986  inclusive.  Selection  of  a 
permittee  from  a  group  of  acceptable 
applicants  will  be  by  the  Comparative 
Hearing  process. 

Federal  Communications  Commission. 
William ).  Tricuico, 

Secretary. 

APPENDIX 


Channel— 240A 
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IFR  Doc.  85-28842  Filed  12-3-65:  8:45  amj 

BNJJNQ  CODE  STIl-OI-M 

Public  Infonnation  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  27. 1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
UMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511. 

Copies  of  the  submissions  are 
available  from  Jerry  Cowden,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  David  Reed.  Office  of 
Management  and  Budget.  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
7231. 

OMB  Numben  3060-0259 


BEST  COPY  AVAILABLE 


Title:  Section  90.263,  Substitution  of 

frequencies  below  25  MHz 
Action:  Extension 
Respondents:  State  or  local  governments 

and  businesses 
Estimated  Annual  Burden:  60  Responses; 

30  Hours 
OMB  Number  3060-0224 
Title:  Section  90.151.  Requests  for 

waiver 
Action:  Extension 
Respondents:  Individuals,  state  or  local 

governments,  businesses  (including 

small  businesses),  and  non-profit 

institutions  ■ 
Estimated  Annual  Burden:  60  Responses: 

120  Hours 

OMB  Number  3060-0218 

Title:  Section  g0.41(b).  Disaster  relief 

organizations  "special  eligibility 

showing" 
Action:  Extension 

Respondents:  Small  businesses  and  non- 
profit institutions 
Estimated  Annual  Burden:  75  Responses; 

13  Hours 
OMB  Numben  3060-0221 
Title:  Section  90.155(b).  Time  in  which 

station  must  be  placed  in  operation 

(exceptions) 
Action:  Extension 

Respondents:  State  or  local  governments 
Estimated  Annual  Burden:  55  Responses: 

55  Hours 
OMB  Number  3060-0261 
Title:  Section  90.215,  Transmitter 

measurements 
Action:  Extension 
Respondents:  Individuals,  state  or  local 

governments,  businesses  (including 

small  businesses),  and  non-profit 

institutions 
Estimated  Annual  Burden:  129,900 

Recordkeepers;  4,287  Hours. 

Federal  Communications  Commission. 

^^liam ).  Tricarico. 

Secretary. 

[FR  Doc.  85-28843  Filed  12-3-85;  8:45  am] 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Interagency  Supervisory  Policy 
Statement  Regarding  Repurcfiase 
Agreements  of  Depository  Institutions 
With  Securities  Dealers  and  Ottiers 

agency:  The  Board  of  Governors  of  the 
Federal  Reserve  System.  Federal 
Deposit  Insurance  Corporation.  Federal 
Home  Loan  Bank  Board.  National  Credit 
Union  Administration  and  Office  of  the 
Comptroller  of  the  Currency. 
ACTION:  The  Federal  Financial 
Institutions  Examination  Council  has 
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recommended  that  the  agencies  listed 
above  adopt  an  intera^ncy  supervisory 
policy  statement  regarding  repurchase 
agreements  of  depository  institutions 
with  securities  dealers  and  others.  This 
policy  statement  provides  minimniii 
safety  and  soundness  guidelines  foR 
managing  credit  risk  exposure; 
possession  or  control  of  securities 
involved  in  repurchase  agreement 
transactions;  and  full  colJateralization, 
maintenance  of  agreed  collateral 
margins,  and  frequent  mark-to-market 
procedures. 

SUMMAIlv:  This  document  sets  forth 
minimum,  prudent  controls  for 
depository  institutions  respecting  the 
purchase  of  securities  subject  to 
agreements  to  resell,  or  the  sale  of 
securities  subject  to  agreements  to 
repurchase.  The  document  contains 
guidelines  pertaining  to  credit  policies 
and  practices  and  prudent  management 
procedures  for  use  in  controlling  the 
securities  underlying  such  agreements. 
These  guidelines  were  developed  and 
adodpted  for  recommendation  by  the 
Federal  Financial  Institutions 
Examination  Council  pursuant  to  section 
1006(b)  of  the  Federal  Financial 
Institutions  Examination  Council  Act 
The  Agencies  will,  upon  approval  of  the 
Examination  Council's  recommendation, 
generally  follow  these  guidelines  in 
overseeing  and  examining  the  seciuities 
repurchase  transactions  of  the 
depository  institutions  under  their 
supervision  that  are  actively  engaged  in 
repurchase  transactions.  The  guidelines 
present  minimum  safety  and  soundness 
standards  appropriate  to  such  activities. 
The  agencies  will  review  the  written 
policies  and  procedures  of  such 
depository  institutions  to  determine 
their  adequacy  in  light  of  these  mininnim 
guidelines  and  the  scope  of  each 
depository  institution's  operations. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  adopted  the 
recommended  supervisory  poUcy 
statement  on  Nov«nber  8, 1985  for  state 
chartered,  member  commercial  banks. 
The  Federal  Deposit  Insurance 
Corporation  adopted  the  statement  on 
November  12, 1985  for  state  chartered 
non-member  banks  and  FDIC  insured 
savings  bftnks.  The  National  Credit 
Union  Administration  also  adopted  the 
recommended  supervisory  policy 
statement,  and  its  notice  of  such  effect 
was  published  separately  in  the  Federal 
Register  on  November  25, 1985  as 
Interpretative  Ruling  and  Policy 
Statement  No.  85-2.  The  Office  of  the 
Comptroller  of  the  Currency  has  also 
adopted  the  recommended  supervisory 
policy  statement  and  accordingly  issued 
a  banking  circular  (number  BC-210)  on 


October  31, 1885.  At  its  meeting  of 
November  22. 1965,  the  Federal  Home 
Loan  Bank  Board  issued  the 
recommended  supervisory  policy 
statement  for  public  comment  for  a 
period  of  30  days  before  taking  final 
action. 
EFFECTIVE  OATC  December  4. 1965. 

FOR  FURTHEfl  INFORMATION  CONTACT: 
Robert  S.  Plotkin,  Federal  Reserve  Board 
(202)  452-2782;  Robert  W.  Walsh, 
Federal  Deposit  Insurance  Corporation 
(202)  369-4606;  Edward  ].  Taubert. 
Federal  Home  Loan  Bank  Board  (202) 
377-6484;  D.  Michael  Riley,  National 
Credit  Union  Administration  (202)  357- 
1100;  Owen  Carney,  Office  of  die 
ComptroUra-  of  the  Currency  (202)  447- 
1901. 

Repurchase  Ayeements  of  Depository 
Institutioiis  With  Securities  Dealers  And 
Others 

Purpose 

Depository  institutions  and  others 
involved  with  the  piut:hase  of  United 
States  Government  and  Agency 
obligations  imder  agreements  to  resell 
(reverse  repurchase  agreement).^  have 
sometimes  incurred  significant  losses. 
The  most  important  factors  causing 
these  heavy  losses  have  been 
inadequate  credit  risk  management  and 
the  failure  to  exercise  effective  control 
over  securities  collateralizing  the 
transactions.' 

The  following  miniiniifn  guidelines 
address  the  need  for  managing  credit 
risk  exposure  to  counterparties  under 
securities  repurchase  agreements  and 
for  controlling  the  securities  in  those 
transactions,  and  should  be  followed  by 
depository  institutions  that  enter  into 
repurchase  agreements  with  securities 
dealers  and  others. 

Depository  institutions  that  actively 
engage  in  repurchase  agreements  are 
encouraged  to  have  more 
comprehensive  poUdes  and  controls  to 
suit  their  particular  circumstances.  The 
examining  staffs  of  the  Federal  bank, 
thrift  and  credit  union  supervisory 


*  In  order  to  avoid  confusion  among  market 
participanta  who  tometimefl  use  the  same  term  to 
describe  diiierent  sides  of  the  same  transactioa  the 
term  "repurchase  agreement"  will  be  used  in  the 
balance  of  this  statement  to  refer  to  both  repurchase 
and  reverse  repurchase  agreements.  A  repurchase 
agreement  is  one  in  which  a  party  that  owns 
securities  acquires  funds  by  transferring  the 
securiUea  to  another  party  under  an  agreement  to 
repvrdiase  the  securities  at  an  agreed  upon  future 
date.  A  reverse  repurchase  (resale)  agreement  is 
one  In  which  a  party  provides  funds  by  acquiring 
secarities  pursuant  to  an  agreement  to  resell  them  at 
an  agreed  upon  future  date. 

*  Throughout  this  document  repurchase 
agreements  are  generally  discussed  in  terms  of 
secured  credit  transactions.  This  usage  should  not 
be  deemed  to  be  based  upon  a  legal  determination. 


agencies  will  review  written  policies 
and  procedures  of  depository 
institutions  to  determine  their  adequacy 
in  light  of  these  minimum  guidelines  and 
the  scope  of  each  depository's 
operations. 

L  Credit  PoUcy  Guidelines 

The  apparent  safety  of  short-term 
repurchase  agreements  which  are 
collateralized  by  higiily  Uqoid,  U.S. 
Government  and  Federal  agency 
obligations  has  contributed  to  an 
attitude  of  complacency.  Some  portfolio 
managers  have  underestimated  the 
credit  risk  associated  with  the 
performance  of  the  counterparty  to  the 
transaction,  and  have  not  taken 
adequate  steps  to  assure  control  of  the 
securities  covered  by  the  agreement. 

All  depository  institutions  that  engage 
in  securities  repurchase  agreement 
transactions  should  establish  written 
credit  policies  and  procedures  governing 
these  activities.  At  a  minimum,  those 
policies  and  procedures  should  cover 
the  following: 

A.  Written  policies  should  estabUsh 
"know  your  counterparty"  principles. 
Engaging  in  repurchasing  agreement 
transactions  in  volume  and  in  large 
dollar  amounts  frequenUy  requires  the 
services  of  a  counterparty  who  is  dealer 
in  the  underlying  securities.  Some  firms 
which  deal  in  the  markets  for  U.S. 
Government  and  Federal  agency 
securities  are  subsidiaries  of,  or  related 
to,  financially  stronger  and  better 
known  firms.  However,  these  stronger 
firms  may  be  independent  of  their  U.S.  - 
Government  securities  subsidiaries  and 
affiliates  and  may  not  be  legally 
obligated  to  stand  behind  the 
transactions  of  related  companies. 
Without  an  express  guarantee,  the 
stronger  firm's  financial  position  cannot 
be  reUed  upon  in  assessing  the 
creditworthiness  of  a  counterparty. 

It  is  in^>ortant  to  Icnow  the  legal  entity 
that  is  the  actual  counterparty  to  each 
repurchase  agreement  transaction.  A 
depository  institution  should  know 
about  the  actual  counterparty's 
character,  integrity  of  management 
activities,  and  the  financial  markets  in 
which  it  deals.  Depository  institutions 
should  be  particularly  careful  in 
conducting  repurchase  agreements  with 
any  firm  that  offers  terms  that  are 
significantiy  more  favorable  than  those 
currently  prevailing  in  the  market 

In  certain  situations  depository 
institutions  may  use,  or  serve  as, 
brokers  or  finders  in  order  to  locate 
repurchase  agreement  counterparties  or 
particular  securities.  When  using  or 
acting  as  this  type  of  agent  the  names  of 
each  counterparty  should  be  fully 
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disclosed.  Depositciy  institutions  should 
not  enter  into  undi^losed  agency  or 
"blind  brokerage"  i^purchase 
transactions  in  whith  the  counterparty's 
name  it  not  disclosed. 

B.  Dealings  with  unregulated 
securities  dealers.  ^  dealer  in  U.S. 
Government  and  F^erai  agency 
obligations  is  not  nicessahly  a 
Federally  insured  bank  or  thrift,  or  a 
broker/dealer  registered  with  the 
Securities  and  Exchjange  Commission. 
Therefore,  the  dealQr  firm  may  not  be 
subject  to  any  Fedefal  regulatory 
oversight.  I 

A  depository  institution  doing 
business  with  an  unregulated  securities 
dealer  should  be  ceftain  that  the  dealer 
voluntarily  comphei  with  the  Federal 
Reserve  Bank  of  New  Yorii's  minimum 
capital  guideline,  wkich  currendy  calls 
for  Uquid  capital  to  ixceed  measured 
risk  by  20  percent  (t  lat  is.  the  ratio  of  a 
dealer's  Hquid  capit  il  to  risk  of  1.2:1). 
This  ratio  can  be  ca  culated  by  a  dealer 
using  either  the  Secirities  and  Exchange 
Commission's  Net  Oapital  Rule  for 
Brokers  and  DealeraKRule  IScS-l)  or  the 
Federal  Reserve  Bank  of  New  York's 
Capital  Adequacy  Guideline  for  United 
States  Government  Securities  Dealers. 
To  ensure  that  an  unregulated  dealer 
complies  with  eitherof  those  capital 
standards,  it  should  tertify  its 
compliance  with  the| capital  standard 
and  provide  the  following  three  forms  of 
certification:  I 

(1)  A  letter  of  certffication  from  the 
dealer  that  the  deal^"  will  adhere  on  a 
continuous  basis  to  I  tie  capital  adequacy 
standard; 

(2)  Audited  financ  al  statements 
which  demonstrate  t  lat  as  of  the  audit 
date  the  dealer  was  n  compliance  with 
the  standard  and  the  amount  of  liquid 
capital;  and 

(3)  A  copy  of  a  letl  er  from  the  firm's 
certified  public  accoi  mtant  stating  that  it 
found  no  material  w(  saknesses  in  the 
dealer's  internal  sysl  ems  and  controls 
incident  to  adhereno ;  to  the  standard.* 

C.  Periodic  evalua  ions  of 
counterparty  credits  orthiness  should  be 
conducted  by  indivicjuals  who  routinely 
make  credit  decision^  and  who  are  not 
involved  in  the  execution  of  repurchase 
agreement  transactiqns. 

Prior  to  engaging  ia  initial 
transactions  with  a  r  ew  counterparty, 
depository  institutioHs  should  obtain 
audited  financial  statements  and 
regulatory  filings  (if  any)  from  its 
counterparties,  and  should  insist  that 
similar  information  tie  provided  on  a 
periodic  and  timely  Qasis  in  the  future. 
Recent  failures  of  gotemment  securities 


•Thi*  letter  ihould  be  sii  lilar  to  that  which  must 
be  given  to  the  SEC  by  regi  itered  broker/dealer*. 
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dealers  have  typically  been 
foreshadowed  by  delays  in  producing 
these  statements.  Many  firms  are 
registered  with  the  Securities  and 
Exchange  Commission  as  broker/    '' 
dealers  and  have  to  file  financial 
statements  and  should  be  willing  to 
provide  a  copy  of  these  filings. 

The  coimterparty  credit  analysis 
should  consider  the  financial  statements 
of  the  entity  that  is  to  be  the  depository 
institution's  counterparty  as  well  as 
those  of  any  related  companies  that 
could  have  an  impact  on  the  financial 
condition  of  the  counterparty.  When 
transacting  business  with  a  subsidiary, 
consolidated  financial  statements  of  a 
parent  are  not  adequate.  Repurchase 
agreements  should  not  be  entered  into 
with  any  coimterparty  that  is  unwilling 
to  provide  complete  and  timely 
disclosure  of  its  financial  condition.  As 
part  of  this  analysis,  the  depository 
institution  should  make  inquiry  about 
the  coimterparty 's  general  reputation 
and  whether  there  have  been  any  formal 
enforcement  actions  against  the 
counterparty  or  its  affiliates  by  State  or 
Federal  securities  regulators. 

D.  Maximum  position  and  temporary 
exposure  limits  for  each  approved 
counterparty  should  be  established 
based  upon  credit  analysis  performed. 
Periodic  reviews  and  updates  of  those 
limits  are  necessary. 

Individual  repurchase  agreement 
coimterparty  limits  should  consider 
overall  exposure  to  the  same  or  related 
counterparty  throughout  the  depository 
institution.  Repurchase  agreement 
counterparty  limitations  should  include 
the  overall  permissible  dollar  positions 
in  repurchase  agreements,  maximum 
repurchase  agreement  maturities  and 
limits  on  temporary  exposure  that  may 
result  from  decreases  in  collateral 
values  or  delays  in  receiving  collateral. 

E.  Lending  Limitations.  Federally- 
chartered  savings  institutions  and 
Federal  credit  unions  are  subject  to  all 
Federal  regulations  in  this  area.  State- 
chartered  banks  or  savings  institutions 
should  consult  with  their  counsel  and/or 
state  banking  or  thrift  authorities  as  to 
the  applicability  of  state  lending 
restrictions  to  repurchase  transactions. 

Except  as  otherwise  provided  in 
applicable  agency  regulations  and  State 
law,  it  should  be  assumed  that  unless 
the  depository  institution's  interest  in 
securities  held  as  collateral  under  a 
repurchase  agreement  is  assured,  a 
repurchase  agreement  transaction  with 
any  single  counterparty  will  be  subject 
to  the  lending  hmitations  applicable  to 
that  institution.  Conversely,  the  market 
value  of  securities  sold  under  a 
repurchase  agreement  in  excess  of  the 
amount  of  proceeds  received  by  the 


depository  institution  could  be  viewed' 
as  an  unsecured  extension  of  credit  to 
the  repurchase  agreement  counterparty 
subject  to  the  depository  institution's 
lending  limits. 

The  application  of  lending  limitations 
on  loans  by  national  banks  to  certain 
types  of  repurchase  transactions  is 
currently  under  review  by  the 
Comptroller  of  the  Currency.  Until  this 
review  is  completed,  national  banks  as  a 
matter  of  prudent  banking  should  treat 
repurchase  agreements  as  if  they  are 
subject  to  the  lending  limit  unless  the 
bank  has  control  of  the  underlying 
securities. 

II.  Guidelines  for  Controlling 
Repurchase  Agreement  Colkteral 

Repurchase  agreements  can  be  a 
useful  asset  and  liability  management 
tool,  but  repurchase  agreements  can 
expose  a  depository  institution  to 
serious  risks  if  they  are  not  managed 
appropriately.  It  is  possible  to  reduce 
repurchase  agreement  risk  if  the 
depository  institution  negotiates  written 
agreements  with  all  repurchase 
agreement  counterparties  and  custodian 
banks.  Compliance  with  the  terms  of 
these  written  agreements  should  be 
monitored  on  a  daily  basis.  If  prudent 
management  control  requirements  of 
repurchase  agreements  are  too 
burdensome  for  a  depository  institution, 
other  asset/liability  management  tools 
should  be  used. 

The  marketplace  perceives  repurchase 
agreement  transactions  as  similar  to 
lending  transactions  collateralized  by 
highly  liquid  Government  securities. 
However,  experience  has  shown  that  the 
collateral  securities  will  probably  not 
serve  as  protection  if  the  counterparty 
becomes  insolvent  or  fails,  and  the 
purchasing  institution  does  not  have 
control  over  the  securities.  This  policy 
statement  provides  general  guidance  on 
the  steps  depository  institutions  should 
take  to  protect  their  interest  in  the 
securities  underlying  repurchase 
agreement  transactions  (see  "C.  Control 
or  Securities."  page  6).  However, 
ultimate  responsibility  for  establishing 
adequate  procedures  rests  with 
management  of  the  institution. 
Management  should  obtain  a  written 
legal  opinion  as  to  the  adequacy  of  the 
procedures  utilized  to  estabhsh  and 
protect  the  depository  institution's 
interest  in  the  underlying  collateral. 

General  Requirements 

A.  A  written  agreement  specific  to  a 
repurchase  agreement  transaction  or 
master  agreement  governing  all 
repurchase  agreement  transactions 
should  be  entered  into  with  each 
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counterparty.  The  written  agreement 
should  specify  all  the  terms  of  the 
transaction  and  the  duties  of  both  the 
buyer  and  seller.  Senior  managers  of 
depository  institutions  should  consult 
legal  counsel  regarding  the  content  of 
the  repurchase  and  custodial 
agreements.  The  repurchase  and 
custodial  agreements  should  specify,  but 
should  not  be  limited  to,  the  following: 

•  Acceptable  types  and  matxirities  of 
collateral  securities; 

•  Initial  acceptable  margin  for 
collateral  securities  of  various  types  and 
maturities: 

•  Margin  maintenance,  call  default 
and  sellout  provisions; 

•  Rights  to  interest  and  principal 
payments; 

•  Rights  to  substitute  collateral:  and 

•  The  persons  authorized  to  transact 
business  on  behalf  of  the  depository 
institution  and  its  counterparty. 

B.  Confirmations.  Some  repurchase 
agreement  confirmations  may  contain 
terms  that  attempt  to  change  the 
depository  institution's  rights  in  the 
transaction.  The  depository  institution 
should  obtain  and  compare  written 
confirmations  for  each  repurchase 
agreement  transaction  to  be  certain  that 
the  information  on  the  confirmation  is 
consistent  with  the  terms  of  the 
agreement.  The  confirmation  should 
identify  s]}ecific  collateral  securities. 

C  Control  of  Securities.  As  a  general 
rule,  a  depository  institution  should 
obtain  possession  or  control  of  the 
underlying  securities  and  take  necessary 
steps  to  protect  its  interest  in  the 
securities.  The  legal  steps  necessary  to 
protect  its  interest  may  vary  with 
applicable  facts  and  law  and 
accordingly  should  be  undertaken  with 
the  advice  of  counsel.  Additional 
prudential  management  controls  may 
include: 

(1)  Direct  delivery  of  physical 
securities  to  the  institution,  or  of  book- 
entry  securities  by  appropriate  entry  in 
an  account  maintained  in  the  name  of 
the  depository  institution  by  a  Federal 
Reserve  Bank  which  maintains  a  book- 
entry  system  for  U.S.  Treasury  securities 
and  certain  agency  obligations  (for 
further  information  as  to  the  procedures 
to  be  followed  contact  the  Federal 
Reserve  Bank  for  the  District  in  which 
the  depository  institution  is  located); 

(2)  Delivery  of  either  physical 
securities  to,  or  in  the  case  of  book  entry 
securities,  making  appropriate  entries  in 
the  books  of  a  third  parfy  custodian 
designated  by  the  depository  institution 
under  a  written  custodial  agreement 
which  explicitly  recognizes  the    . 
depository  institution's  interest  in  the 
securities  as  superior  to  that  of  any 
other  person;  or 


(3)  Appropriate  entries  on  the  books 
of  a  third  parfy  custodian  acting 
pursuant  to  a  tripartite  agreement  with 
the  depository  institution  and  the 
counterparty,  ensuring  adequate 
segregation  and  identification  of  either 
physical  or  book-entry  seauities. 

Where  control  of  the  underlying 
securities  is  not  established,  the 
depository  institution  may  be  regarded 
only  as  an  unsecured  general  creditor  o| 
the  insolvent  coimterparty.  In  such 
instance,  substantial  losses  are  likely  to 
be  incurred.  Accordingly,  a  depository 
institution  should  not  enter  into  a 
repurchase  agreement  without  obtaining 
control  of  the  securities  unless  all  of  the 
following  minimum  procedures  are 
observed:  (1)  It  is  completely  satisfied  as 
to  the  creditworthiness  of  the 
counterparty;  (2)  the  transaction  is 
within  credit  limitations  that  have  been 
pre-approved  by  the  board  of  directors, 
or  a  committee  of  the  board,  for 
unsecured  transactions  with  the 
counterparty;  (3)  periodic  credit 
evaluations  of  the  counterparfy  are 
conducted;  and  (4)  the  depository 
institution  has  ascertained  that 
collateral  segregation  procedures  of  the 
counterparty  are  adequate.  Unless 
prudential  internal  procedures  of  these 
types  are  instituted  and  observed,  the 
depository  institution  may  be  cited  by 
its  financial  supervisory  agency  for 
engaging  in  unsafe  or  unsound  practices. 

All  receipts  and  deliveries  of  either 
physical  or  book-entry  securities  should 
be  made  according  to  written 
procedures,  and  third  parfy  deliveries 
should  be  confirmed  in  writing  directly 
by  the  custodian.  It  is  not  acceptable  to 
receive  confirmation  bom  the 
counterparfy  that  the  securities  are 
segregated  in  a  depository  institution's 
name  with  a  custodian;  the  depository 
institution  should,  however,  obtain  a 
copy  of  the  advice  of  the  counterparty  to 
the  custodian  requesting  transfer  of  the 
securities  to  the  depository  institution. 
Where  securities  are  to  be  deUvered, 
payment  for  securities  should  not  be 
made  until  the  securities  are  actually 
delivered  to  the  depository  institution  or 
its  agent.  The  custodial  contract  should 
provide  that  the  custodian  takes 
delivery  of  the  securities  subject  to  the 
exclusive  direction  of  the  depository 
institution. 

Substitution  of  securities  should  not 
be  allowed  without  the  prior  consent  of 
a  depository  institution.  The  depository 
institution  should  give  its  consent  before 
the  delivery  of  the  substitute  securities 
to  the  depository  institution  or  a  third 
parfy  custodian.  Any  substitution  of 
securities  should  take  into  consideration 
the  following  discussion  of  "margin 
requirements." 


D.  Margin  Requirements.  The  amount 
paid  by  a  depository  institution  under 
the  repurchase  agreement  should  be  less 
than  the  market  value  of  the  securities, 
including  the  amount  of  any  accrued 
interest,  with  the  difference  representing 
a  predetermined  margin.  Factors  to  be 
considered  in  estabUshing  an 
appropriate  margin  include  the  size  and 
maturify  of  the  repurchase  transaction, 
the  type  and  maturify  of  the  underlying 
securities,  and  the  creditworthiness  of 
the  counterparty.  Margin  requirements 
on  U.S.  Government  and  Federel  agency 
obligations  underlying  repurchase 
agreements  should  allow  the  anticipated 
price  volatilify  of  the  securify  imtil  the 
matiuify  of  the  repurchase  agreement 
Less  maricetable  securities  may  require 
additional  margin  to  compensate  for  less 
liquid  market  conditions.  Written 
repurchase  agreement  policies  and 
procedures  should  require  daily  mark- 
to-market  of  repurchase  agreement 
securities  to  the  bid  side  of  the  market 
Repurchase  agreements  should  provide 
for  additional  securities  or  cash  to  be 
placed  with  the  depository  institution  or 
its  custodian  bank  to  maintain  the 
margin  within  the  predetermined  level. 

Margin  calculations  should  also 
consider  accrued  interest  on  underlying 
securities  and  the  anticipated  amount  of 
accrued  interest  over  the  term  of  the 
repurchase  agreement  the  date  of 
interest  payment  and  which  parfy  is 
entitled  to  receive  the  payment.  In  the 
case  of  pass-through  securities, 
anticipated  principal  reductions  should 
also  be  considered  when  determining 
margin  adequacy. 

E.  Prudent  management  procedures 
should  be  followed  in  the  administration 
of  any  repurchase  agreement  Longer 
term  repurchase  agreements  require 
management's  daily  attention  to  the 
effects  of  securities  substitutions, 
margin  maintenance  requirements 
(including  consideration  of  any  coupon 
interest  or  principal  payments]  and 
possible  changes  in  die  financial 
condition  of  the  counterparfy.  Engaging 
in  open  repurchase  agreement 
transactions  without  maturify  dates  may 
be  regarded  as  an  unsafe  and  unsound 
practice  unless  the  depository  institution 
has  retained  rights  to  terminate  the 
transaction  quickly  to  protect  itself 
against  changed  circumstances. 
Similarly,  automatic  renewal  of  short- 
term  repurchase  agreement  transactions 
without  reviewing  collateral  values  and 
adjusting  collateral  margin  may  be 
regarded  as  an  unsafe  and  unsound 
practice.  If  additional  margin  is  not 
deposited  when  required,  the  depository 
institution's  rights  to  sell  securities  or 
otherwise  liquidate  the  repurchase 
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agreement  shouli  i  be  exercised  without 
hestiation. 

F.  OvercoJJatei  vlization.  A  depository 
institution  should  use  current  maricet 
values,  including  the  amount  of  any 
accrued  interest,  to  determine  the  price 
of  securities  thatjare  sold  under 
repurchase  agreonents.  Counterparties 
should  not  be  provided  with  excessive 
margin.  Thus,  the  written  repurchase 
agreement  contract  should  provide  that 
the  counterparty  must  make  additional 
payment  or  retutn  securities  if  the 
margin  exceeds  agreed  upon  levels. 
When  acquiring  ^ds  under  repurchase 
agreements  it  is  (prudent  business 
practice  to  keep  at  a  reasonable  margin 
the  difference  bejween  the  market  value 
of  the  securities  qelivered  to  the 
counterparty  and  the  amount  borrowed. 
The  excess  market  value  of  securities 
sold  by  a  depository  institution  may  be 
viewed  as  an  unsecured  loan  to  the 
counterparty  subiect  to  the  unsecured 
prudential  limita^ons  for  the  depository 
institution  and  shbuld  be  treated 
accordingly  for  a  edit  policy  and  control 
purposes. 

Dated:  Novembei  29. 1985. 
Robert  J.  Lawrance. 
Executive  Secretary .  FFIEC. 
[FR  Doa  85-28782  F  led  12-3-«5;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Fo  rwarder  License; 
Revocations 

Notice  is  hereb;  given  that  the 
following  ocean  fi  eight  forwarder 
licenses  have  bee  i  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  thfe  Shipping  Act  of  1984 
(46  U.S.C  app.  \T  8)  and  the  regulations 
of  the  Commissioi  i 
licensing  of  ocean 
CFR  Part  510. 


:98 


License  Number 
Name:  Mary  Morrfs 

Company 
Address:  150  Marfae 

Charles,  LA  706  )2 
Date  Revoked:  Nc^rember 
Reason:  Failed  to 

surety  bond 

License  Number 
Name:  Falcon 
Address:  177-25 

Jamaica,  NY  11424 
Date  Revoked:  November 
Reason:  Failed  to 

surety  bond 
License  Nimiber: 
Name:  Amex  International,  Inc. 
Address:  1725  K  Street 

Washington,  D 
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pertaining  to  the 
freight  forwarders,  46 


Reid,  dba  Reid  A 

Street.  Lake 

14.1985 
naintain  a  valid 

:733 
For  varding  Co.,  Inc. 
R  sckaway  Blvd., 

20.1985 
maintain  a  valid 

2B49 


,  N.W., 
.20006 


Date  Revoked:  November  20. 1985 
Reason:  Surrendered  license  voluntarily 
License  Number  623 
Name:  G.S.  Doyle  Co..  Inc. 
Address:  467  Hicks  St.,  Brooklyn,  NY 

11231 
Date  Revoked:  November  25. 1985 
Reason:  Surrendered  license  volimtarily 
Eugene  P.  Stakem, 
Deputy  Director,  Bureau  of  Tariffs. 
(FR  Doc.  85-28645  FUed  12-3-85:  8:45  am] 

BILUNQ  COOE  873»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Amendment  of 
Existing  System  of  Records 

agency:  Office  of  the  Secretary,  Office 
of  the  Assistant  Secretary  for  Personnel 
Administration  (OASPER).  HHS. 
action:  Notification  of  modifications  to 
a  Privacy  Act  system  of  records. 

summary:  The  Office  of  the  Secretary  is 
publishing  this  revised  notification  of 
the  MISER  System  of  records  to  inform 
interested  parties  about  modifications 
made  in  the  System  Name,  System 
Location,  Categories  of  Information,  and 
the  System  Manager  and  Address.  Some 
of  these  modifications  will  enable  the 
Social  Security  Administration  (SSA)  to 
independently  generate  analytical 
reports  using  the  MISER  System  data 
base.  This  notification  does  not  contain 
any  new  routine  uses. 

EFFECTIVE  DATE:  The  changes  made 
below  are  effective  on  or  before 
February  3, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Comments  should  be  addressed  to  the 
Director,  Office  of  Human  Relations,  at 
the  address  listed  below. 
ADDRESSES:  Bruce  A.  Nagler,  Director, 
Management  Information  and 
Operations  Support  Staff,  Room  2412 
Switzer  Building,  330  C  Street,  SW., 
Washington,  D.C.  20201,  202-475-0372. 
SUPPLEMENTARY  INFORMATION:  This 
notice  was  last  published  in  49  FR  13428 
(1984).  The  management  of  this  System 
was  reassigned  from  the  abolished 
Office  of  Personnel  Systems  Integrity  to 
the  Office  of  Human  Relations  due  to  a 
reoi^anization  within  the  Office  of  the 
Assistant  Secretary  for  Personnel 
Administration  which  was  announced  in 
50  FR  20850  (1985).  The  "System 
Location"  section  of  the  system  notice  is 
being  changed  to  show  the  locations  of 
the  two  computers  which  store  the  data 
base  for  this  system  of  records.  The 
Social  Security  Account  Number  is  an 


item  of  information  being  added  to  the 
"Categories  of  Records  in  the  System" 
section  of  the  system  notice.  These 
actions  do  not  require  a  report  of  altered 
system  under  5  U.S.C.  522a(o). 

09-09-0095 


Management  Information  System 
Efficiency  Reporter  (MISER)  HHS/ 
ASPER/OHR. 

SCCURrrV  CLASSIFICATIONS: 

None. 

SYSTEM  LOCATION: 

Computer  files  are  stored  at  these 
locations:  (1)  Division  of  Computer 
Research  and  Technology,  National 
Institutes  of  Health,  Building  12-A. 
Beth^sda,  Maryland  20205  and  (2)  Social 
Security  Administration  (SSA),  EEO 
Office.  811  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235.  Paper  files  may  be 
stored  at  the  above  locations  as  well  as 
at  the  Management  Information  and 
Operations  Support  Sta£f  unit  Room 
2412,  Switzer  Building.  330  C  Street 
S.W.,  Washington,  D.C.  20201. 

CATEOOmES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  employment  and 
current  or  former  employees,  who  have 
a  formal  grievance,  grievance 
reconsideration,  merit  system/ 
prohibited  personnel  practice  complaint 
or  EEO  complaint  against  the  agency  or 
agency  official  investigators,  examiners, 
contractors,  and/or  clerical  suport 
personnel,  who  are  involved  in  case 
processing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  automated  and  manual  system 
consists  of  a  variety  of  records 
pertaining  to  EEO  complaints,  HHS 
grievances,  grievance  reconsiderations, 
investigations  of  merit  systems 
violations  and  prohibited  personnel 
practices.  In  addition  to  the  employee's 
name  as  a  personal  identifier,  this 
system  includes  information  such  as 
Social  Security  account  number, 
position  title,  grade,  and  series, 
organizational  locations;  race;  sex;  type 
of  case;  issue;  basis;  action  on  case; 
dates  filed  and  received;  processing 
events;  names  of  staff  involved  in  case 
processing;  and  weekly,  monthly,  and 
yearly  production  data.  These  records 
also  include  documentary  and  physical 
evidence,  correspondence,  information 
from  personnel  files,  affidavits, 
investigative  reports,  analytical  papers, 
computer  discs,  tapes,  and  hard  copy 
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reports.  The  system  includes  EEO-case- 
tracking  data  of  other  components. 

AUTHOfUTV  roe  MAMTENANCt  OP  THI 

system: 

Executive  Order  11478.  42  U.S.C.  200e 
29  U.S.C.  833a.  5  U.S.C.1302.  3301.  3302. 
Executive  Order  10577,  Executive  Order 
11787. 

PURPOSE'S): 

Information  in  this  system  of  records 
is  used  in  locating  problem  areas  for 
personnel  management  evaluation, 
analyzing  causes  of  lowered  morale 
among  Department  employees, 
recommending  policy  regarding 
investigation  and  processing  of 
complaints,  case  management  and 
contitil,  human  resources  planning,  and 
to  document  investigations  of  merit 
systems  and  prohibited  personnel 
practices  complaints. 

ROUTINE  USES  OP  RECORDS  MAMITAINEO  M 
THE  SYSTEM  mCUWINO  CATEQORIES  OP  USERS 
AND  THE  PURPOSES  OF  SUCH  USE: 

Disclosures  may  be  made: 

1.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

2.  To  the  Department  of  Justice  for  the 
purpose  of  obtaining  its  advice,  when 
desirable  or  necessary,  to  determine 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  of 
Health  and  Human  Services  (HHS),  any 
component  of  HHS  or  any  employee  of 
HHS  in  his  or  her  official  capacity;  (b) 
die  United  States  where  HHS 
determines  that  the  claim,  is  successful, 
is  likely  to  directly  affect  the  operations 
of  HHS  or  any  of  its  components;  or  (c) 
any  HHS  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee.  HHS  may  disclose  such 
record  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
elective  defense,  provided  such     ^ 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

4.  To  Equal  Employment  Opportimity 
Commission  to  refine  the  complaints 
processing  procedure  and  to  provide 
technical  assistance  to  Federal  agencies 
the  Departments  as  it  relates  to  the 
efficiency  and  effectiveness  of  their 
complaints  systems. 

5.  To  the  Office  of  Management  and 
Budget  to  make  a  detailed  and  accurate 
assessment  of  the  complaint  program's 
cost  effectiveness. 


6.  To  the  Merit  Systems  Protection 
Board  (including  its  Office  of  the  Special 
Counsel)  to  investigate  alleged 
violations  of  merit  system  principles. 

7.  To  the  Office  of  Personnel 
Management  (0PM)  to  carry  out 
personnel  management  evaluations. 

pouoes  and  pracnces  por  storino, 
retrievino,  accbssino,  rbtaininq.  and 
disposino  of  records  in  the  system: 

stohaqe: 

Magnetic  tapes,  disks,  cassette  tapes, 
bound  notebooks,  paper  forms,  and 
index  cards  in  locked  file  cabinets. 

RETRtEVABUiTV: 

Information  is  retrieved  by  names, 
docket  numbers,  or  other  data  elements 
(e.g.,  type  of  case,  organizational  unit, 
dates). 

SAPEOUAROS: 

Safeguards  are  established  in 
accordance  with  Part  e,  ADP  Systems 
Manual.  Access  to  and  use  of  these 
records  is  limited  to  those  persons 
whose  official  duties  require  such 
access.  Records  are  dept  in  locked  files 
or  a  locked  room.  Data  stored  in  the 
automated  system  is  accessed  through 
the  use  of  passwords  known  only  to 
authorized  personnel. 

RETENTKM  AND  disposal: 

Manual  and  automated  records  are 
destroyed  by  shredding  or  erasing  after 
periods  varying  from  one  to  five  years 
after  resolution  or  final  disposition  of 
the  complaint  or  grievance. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Human  Relations, 
Room  508-E,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  D.C.  20201 

NOTIFKATKM  procedures: 

Exempt  However,  consideration  will 
be  given  to  requests  addressed  to  the 
System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  being  sought. 

CONTESTHM  RECORD  PROCEDURES: 

Exempt.  However,  consideration  will 
be  given  to  a  request  written  to  the 
system  manager.  Request  should  specify 
the  information  to  be  contested,  and 
state  the  corrective  action  sought  and 
the  justification  for  the  correction. 

RECORD  SOURCE  CATEOORIES: 

Information  is  either  provided  by  the 
individual  to  whom  EEO  complaint, 
grievance,  grievance  reconsideration, 
merit  system  and  prohibited  personnel 


practice  complaints  apply;  derived  from 
information  supplied  by  others;  or  is 
supplied  by  documents  related  to  the 
investigation.  Record  sources  may 
include  a  confidential  source. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

Records  in  the  system  of  records  will 
be  exempt  from  the  provisions  of  the 
Privacy  Act  concerning:  Making  the 
accounting  of  certain  disclosures 
available;  providing  notification  access 
and  amendment;  and  the  corresponding 
provisions  of  the  Department's  Privacy 
Act  regulation  (45  CFR  Part  5b).  This 
exemption  is  based  on  5  U.S.C. 
552a(k)(2). 

Dated:  November  2S,  1986. 

Thomas  8.  McFaa, 

AasiBtant  Secretary  for  Personnel 
Administration. 

[FR  Doc.  85-28852  Hied  12-»-85;  8:45  am] 

BIUJNO  CODE  41Se-04-« 


Food  and  Drug  Administration 
[Docket  No.  85M-0523] 

Universtty  Optlcai  Products  Co^ 
Premarlcet  Approval  of  AL6ES™ 
(HafHcon  A)  Contact  Lans 

AOCNCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
University  Optical  Products  Co.,  Largo, 
FL,  for  premsiricet  approval,  under  the 
Medical  Device  Amendments  of  1976,  of 
die  spherical  ALGES™  (hefilcon  A) 
Contact  Lens.  The  lens  is  to  be 
manufactured  under  an  agreement  with 
Flexlens,  Inc.,  Rio  Rancho,  NM,  which 
has  authorized  University  Optical 
Products  Co.  to  incorporate  by  reference 
information  contained  in  its  approved 
premarket  approval  application  for  the 
Flexlens'™  (hefilcon  A)  Contact  Lens. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Penel,  FDA's 
Center  for  Devices  and  Radiological 
Healdi  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 

date:  Petitions  for  administrative 
review  by  January  3, 1986. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  E  Lippman,  Center  for  Devices 


BEST  COPY  AVAILABLE 
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and  Radiological  Health 
Food  and  Drug  Admipii 
Georgia  Ave.,  Silver 
301-427-7940. 
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(HFZ-WO). 
stration,  8757 
Spring.  MD  20dia 


SUPPtEMENTARY  NIFQmiATION:  On 

January  10, 1985.  University  Optical 
Products  Co..  Largo.  FL  34294-2530. 
submitted  to  CDRH  Ai  application  for 
premarket  approval  qf  the  spherical 
ALGES™  (hefilcon  Ah  Contact  Lens.  The 
lens  ranges  in  powers  from  —20.00 
diopters  (D)  to  +20.01)  D  and  is 
indicated  for  daily  w4ar  for  the 
correction  of  visual  acuity  in  aphakic 
and  not-aphakic  persl)ns  with 
nondiseased  eyes  thajt  are  myopic  or 
hyperopia  The  lens  nay  be  worn  by 
persons  who  may  exAibit  astigmatism  of 
2.00  D  or  less  which  qoes  not  interfere 
with  visual  acuity.  It  is  to  be  disinfected 
by  either  a  heat  or  chemical  lens  care 
system.  The  applicatmn  included 
authorization  from  Flfexlens.  In&,  Rio 
Rancho,  MM  87174,  td  incorporate  by 
reference  the  informajtion  contained  in 
its  approved  premarkjet  approval 
application  for  the  Flixlens™  (hefilcon 
A)  Contact  Lens  (Dodcet  No.  79M-0027). 

On  July  15. 1985.  th^  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  knd  recommended 
approval  of  the  application.  On  October 
2a  1985,  CDRH  approkred  the 
application  by  a  lettef  to  the  applicant 
fiiom  the  Director  of  tie  OfTice  of  Device 
Evaluation.  CDRH.     | 

A  summary  of  the  nfety  and 
effectiveness  data  on  Which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  dockel  number  found  in 
brackets  in  the  headii  g  of  this 
document 

A  copy  of  all  appro  red  labeling  is 
available  for  public  in  spection  at 
CDRH — contact  Richj  rd  E  Lippman 
(HFZ^ieo),  address  af  ove. 

The  labeling  of  the  $pherical  ALGES™ 
{hefilcon  A)  Contact  l^s  states  that  the 
lens  is  to  be  used  only  %vith  certain 
solutions  for  disinfecnon  and  other 
purposes.  The  restrictive  labeling 
informs  new  users  th^t  they  must  avoid 
using  certain  productk  such  as  solutions 
intended  for  use  with  nard  contact 
lenses  only.  The  restrictive  labeling 
needs  to  be  updated  periodically, 
however,  to  refer  to  n  !w  lens  solutions 
that  CDRH  approves  1  or  use  with 
approved  contact  lent  es  made  of 
polymers  other  than 

polymethylmethacryU  te,  to  comply  writh 
the  Federal  Food.  Dm  5.  and  Cosmetic 
Act  (the  act)  (21  U.S.G.  301  et  seq.).  and 
regulations  thereunde '.  and  with  the 


Federal  Trade  Commission  Act  (15 
U.S.C.  41-58),  as  amended  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  the  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  the  applicant  shall  correct  its 
labeling  to  refer  to  the  new  solution  at 
the  next  printing  or  at  any  other  time 
CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d](3})  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
adminisfrative  review  of  CORH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  of  CORH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)(21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  January  3. 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  de\fice 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  thorugh  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  3eoj(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 


Dated:  November  28, 1985. 
James  S.  Benson, 

Acting  Director.  Center  for  Devices  and 

Radiological  Health. 

(FR  Doc  85-28767  Filed  12-3-85;  8:45  am] 

BIUJNO  COOC  41M-01-M 

Health  Care  Hnancing  Administration 

Medicare  Program;  Revision  of 
Explanation  of  lledicare  Benefit 
Notice  and  Review  Procedures  for 
Beneficiaries;  Supplementary  Medical 
Insurance  (Part  B);  Court  Order 

aqency:  Health  Care  Financing 
AdminisU-ation  (HCFA),  HHS. 

ACTION:  Notice  with  comment  period. 

StJMMARY:  This  notice  complies  with  a 
U.S.  District  Court  Order  (Civil  Action 
Case  No.  77-488,  Gray  Panthers,  jBt  al.  v. 
Heckler)  issued  on  November  4, 1985. 
The  ordj^r  requires  us  to  give  notice  to 
class  members  of  the  agreement 
(stipulation)  reached  by  the  Gray 
Panthers  and  the  Department  regarding 
notice  and  review  procedures  for 
Medicare  beneficiaries  dissatisfied  with 
a  carrier's  denial  of  all  or  part  of  a  claim 
for  services  under  Part  B 
(Supplementary  Medical  Insiu^nce) 
where  the  amount  in  controversy  is  less 
than  $100.  The  agreement  is  part  of  a 
resolution  of  constitutional  due  process 
issues  relating  to  certain  notice  and 
review  aspects  of  the  Medicare  program 
identified  in  a  remand  order  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  the  case  of  Gray 
Panthers  v.  Schweiker  (Gray  Panthers 
II).  716  F.2d  23  (D.C,  Cir.,  1983). 

PROPOSED  EFFECTIVE  DATES:  Provisions 
relating  to  the  Explanation  of  Medicare 
Benefits  form  specified  in  the  stipulation 
(Sections  7000  through  7022  of  the 
Medicare  Carriers  Manual:  Part  3 — 
Claims  Payment)  will  be  effective  on  a 
nationwide  basis  within  120  days  of 
entry  of  a  final  order  by  the  U.S.  Distirict 
Court  Provisions  relating  to  the  toll-fr%e 
telephone  system  (Section  5104  of  the 
Medicare  Carriers  Manual:  Part  3 — 
Program  Administration)  will  be 
effective  on  a  nationwide  basis  within 
60  days  of  the  entry  of  a  final  order  by 
the  U.S.  Distiict  Court 

Comment  Period:  Any  objections  or 
comments  with  regard  to  the  stipulation 
must  be  mailed  or  delivered  to  tiie 
addresses  provided  below,  and  must  be 
received  by  5:00  p.m.  on  January  3. 1988. 
The  Attorneys  for  the  Government  will 
forward  a  copy  of  all  comments  to  the 
U.S.  District  Court  for  the  District  of 
Columbia  and  to  the  legal  counsel  for 
the  plaintiffs. 
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:  Mail  comments  to:  Health 
Care  Financing  Administration.  U.S. 
Department  of  Health  and  Human 
Services.  Attention:  BPO-60-NC  P.O. 
Box  26676,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-C,  Hubert  R  Huo^ihrey 

Building.  200  Independence  Ave..  SW., 

Washington,  DC,  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  BPO-60-NC.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
dociunent,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5.-00  p.m.  (phone: 
202-245-7890). 

FOR  RNITHER  INFORMATION,  CONTACT: 
William  Grant,  301-594-7847. 
SUPPLEMENTARY  INFORMATION: 

Background 

Part  B  of  the  Medicare  Program 
establishes  a  voluntary  program  of 
supplementary  medical  insurance 
covering,  in  general,  80  percent  of  the 
"reasonable  charge"  for  physician  and 
other  medical  services.  A  benefidaiy 
who  is  denied  payment  of  a  claim  for 
Part  B  services  is  sent  notice  of  the 
denial  by  the  carrier  and  informed  of  his 
rights  to  appeal  the  determinatioa  If  the 
amount  in  controversy  is  imder  $100,  the 
beneficiary's  appeal  rights  are  limited 
by  statute  to  a  review  determination 
under  procedures  estabUshed  by  HCFA 
under  regulatims  at  42  CFR  Part  405, 
Subpart  H.  As  part  of  a  nationwide  class 
action  suit,  Gray  Panthers  v.  Schweiker 
(Gray  Panthers  II),  716  F.2d  23  (D.C.  Cir., 
1983),  the  Gray  Panthers  challenged  this 
process  of  notice  and  reconsideration  on 
grounds  that  it  does  not  afford  due- 
process  of  law  to  Medicare  beneficiaries 
with  claim  disputes  involving  under  $100 
after  reconsideration.  The  U.S.  Court  of 
Appeals  for  the  District  of  Columbia, 
which  ruled  on  the  case,  remanded  the 
case  to  the  U.S.  District  Court  and 
suggested  among  the  options  for 
proceeding  that  the  parties  involved 
attempt  to  resolve  the  outstanding  due 
process  issues  through  informal 
negotiations.  The  issues  that  were 
subject  to  negotiation  included: 

1.  The  format  and  substance  of  the 
initial  Part  B  notice  to  beneficiaries  (the 
Explanation  of  Medicare  Benefits 
(EOMB)  form).  This  form  is  used  by 
HCFA  to  explain  initial  determinations 


to  beneficiaries,  to  serve  as  a  record  of 
medical  services  provided  to  them  under 
Medicare  as  well  as  die  status  of  their 
deductibles,  and  to  inform  beneficiaries 
of  their  rights  to  appeal  the 
determination:  and 

2.  The  operation  of  the  Medicare  toll- 
free  telephone  system  (die  Part  B 
hearing  aspect  of  the  Gray  Panthers  II 
case).  Iliis  system  is  used  to  receive, 
search,  and  answer  inquiries  from  Part  B 
beneficiaries  regarding  actions  on 
claims  paid  or  in  process  and  to  receive 
additional  evidence  from  beneficiaries; 
to  provide  information  on  review  and 
appeal  rights  and  actions  necessary  by 
the  beneficiaries;  and  to  provide  general 
program  information. 

3.  The  question  of  whether  the  due 
process  clause  requires  face-to-face 
hearing  procedures  for  Part  B  claimants 
with  disputes  involving  imder  $100  after 
written  review  and  beyond  the  oral 
process  provided  by  the  toll-free 
telephone  system  and  carrier  "walk-in" 
services  set  forth  in  this  document  under 
the  standards  formulated  by  the  court  of 
appeals  in  Gray  Panthers  II. 

On  September  6, 1985,  the  parties  in 
the  Gray  Panthers  II  case  reached 
agreement  to  adopt  a  revised  version  of 
the  Part  B  initial  determinati(Hi  notice 
and  a  revised  program  of  administrative 
procedures  for  Part  B  that  meet  the 
dictates  of  due  process  and  the 
administrative  concerns  of  the 
Department  A  stipulation  was  filed  with 
the  U.S.  District  Court  on  September  6, 
1985  and  approved  by  the  Court  in  a 
court  order  issued  on  November  4, 1985. 
The  contents  of  the  stipulation  are  being 
reprinted  in  this  notice  in  accordance 
with  die  court  order  to  inform  all  class 
members  of  the  agreement  reached. 
Class  members  have  30  days  from  the 
date  this  notice  is  published  in  the 
Federal  Register  to  file  any  objections  or 
comments  with  regard  to  die  stipidation. 

The  attachments  referred  to  in  the  text 
of  the  stipulation  printed  below  are  not 
being  reprinted  in  this  notice.  Copies 
may  be  obtained  upon  telephone  request 
to  William  Grant,  301-594-7847  or  upon 
written  request  to:  U.S.  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  Bureau 
of  Program  Operations,  Division  of 
Entitlement  Requirements,  Attn.:  BPO- 
60-NC,  6325  Security  Boulevard.  Room 
G-E-7,  Meadows  East  Building, 
Baltimore,  Md.  21207. 

Verbatim  Text  of  Stipulalkn 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

The  Gray  Panthers,  et  al.  Plaintiffs,  v. 
Margaret  M.  Heckler.  Secretary  of 


Health  and  Human  Services.  Defendant, 
Civil  Actioo  Na  77-488. 

Stipulation  To  Resolve  Outstanding  Due 
Process  Challenges  to  Certain  Notice 
and  Review  Aspects  of  the  Medicare 
Program 

This  case  is  presently  before  the  court 
on  remand  from  Gray  Panthers  v. 
Schweicker  [Gray  Panthers  II),  716  F.2d 
23  (D.C.  Cir.  1983).  Following 
negotiations  between  the  parties  on  the 
issues  identified  by  the  remand  order, 
the  Gray  Panthers,  et  al.,  plaintiffs,  and 
Margaret  M.  Heckler,  Secretary  of  the 
Department  of  Health  and  Human 
Services  defendant,  hereby  stipulate 
that  all  the  constitutional  due  process 
issues  relating  to  Part  B  raised  by  the 
complaint  in  this  action  have  been 
subject  to  negotiations,  and  that  a 
mutually  satisfactory  agreement  has 
been  reached  for  resolving  the 
substance  of  the  Constitutional  issues 
relating  to  Part  B  as  further  discussed  in 
this  Stipulation.  The  agreements 
reached  by  the  parties,  and  set  forth  in 
the  instant  Stiplulation,  shall  be 
presented  to  the  Court  and  shall 
constitute  an  agreement  that  the 
amendments  to  Medicare  notice  and 
review  procedures  set  forth  herein 
affords  plaintiffs  procedural  due  process 
of  law  and  protects  the  administrative 
integrity  of  the  Medicare  program  under 
Part  B.  The  stipulation  in  and  of  itself 
does  not  constitute  evidence  or  an 
admission  by  either  party  as  to  any 
issue  of  law  or  fact  implicated  by  this 
action. 

I.  The  Notice  Issues 

Of  the  two  parts  of  the  Me,dicare 
program,  the  Hospital  Insurance,  or  Part 
A  portion,  and  the  Supplemental 
Medical  Insurance,  or  Part  B  portion,  the 
parties  stipulate  to  changes  only  in  the 
initial  notice  to  beneficiaries  in  the  Part 
B  program.  Part  B  notices  other  than  the 
so-called  Explanation  of  Medicare 
Benefits  (EOMB)  form,  were  not  subject 
to  the  instant  complaint  or  subject  to 
negotiation  by  the  parties  or  review  by 
this  Court. 

The  rsJinement  of  the  EOMB  was  the 
subject  of  numerous  negotiations, 
conference  calls,  written  exchanges  and 
discussions  among  coimsel  and  the 
parties.  Consistent  with  the  instruction 
of  the  Court  of  Appeals,  the  revised 
EOMB  instructions  and  proposed  format 
for  the  EOMB  contained  in  Medicare 
Carriers  Manual  Part  3,  Transmittal  Na 
973  and  a  June  15, 1983,  amendment 
thereto,  were  used  as  a  starting  point  or 
negotiations  concerning  the  framat  and 
substance  of  the  revised  EOMB  form. 
(We  will  refer  herein  to  the  EOMB 


49772 


Ifederal  RegUter  /  Vol.  50.  Na  ^33  /  Wednesday,  December  4.  1985  /  Notices 


sample  form  that  v^s  part  of 
Transmittal  No.  973,  as  amended  June 
15, 1983,  as  "the  interim  EOMB".)  These 
negotiations  ultimately  resulted  in 
agreements  that  art  embodied  in  revised 
Medicare  Carriers  Manual  Sections  7000 
through  7022,  a  cop  t  of  which  is 
attached  to  this  sti|  ulation  as 
Attachment  A. 

A.  Certain  genen  1  principles  which 
relate  to  the  format  and 
comprehensibility  c  f  the  EOMB  were 
agreed  upon  and  st  pulated  to.  as 
follows: 

1.  The  type  size  I  tr  all  the  pre-printed 
matter  on  the  EOM$  will  be  no  smaller 
than  10  point  type  d^  2  point  leading. 
Computer-generated  information  will  be 
no  more  than  six  liqes  to  an  inch. 

2.  There  will  be  consistency  in  the 
words  and  phrases  used  on  the  EOMB. 

3.  The  EOMB  will  be  written  using  the 
simplest  English  possible  to  convey  the 
information  required. 

4.  Upper  and  low^r  case  printing  will 
be  used  in  both  the  f)reprinted 
information  and  in  tomputer-generated 
information  for  eaci  claim  by  carriers 
that  have  that  capacity.  The  Secretary 
will  require  those  cf  rriers  that  do  not 
now  possess  printe^  with  upper  and 
lower  case  print  caAability  to  acquire 
such  printers  when  pey  replace  existing 
printers  and  as  new!  equipment  becomes 
available. 

B.  With  regard  tolthe  presentation  of 
printed  data  on  the  front  of  the  EOMB. 
the  following  changes  to  the  format 
employed  in  TransiAittal  No.  973.  as 
amended,  were  stipjilated  to  by  the 
parties: 

1.  To  avoid  confusion  and  to  save 
space,  the  claim  and  control  numbers 
will  be  printed  only  lone  time  on  the 
bottom  of  the  form. 

2.  The  word  "Implant"  which 
precedes  the  message  regarding 
deadline  for  requesttng  review  will  be  a 
larger  type  size  than  the  other  language 
in  that  message.  Additionally,  the 
following  language  Will  follow  the  word 
"IMPORTANT-  to  make  clear  the 
distinction  between  i  telephoning  the 
carrier  for  information  and  requesting  a 
review:  "If  you  do  nbt  agree  with  the 
amounts  approved,  you  may  request  a 
review.  To  do  this,  you  must  write  to  us 
before  (date).  (See  Hem  1  on  the  back)." 

3.  The  responsible  government 
agency.  Health  Card  Financing 
Administration,  will  continue  to  be 
identified  on  the  EOkfB. 

4.  The  title  of  the  orm,  "Your 
Explanation  of  Med  care  Benefits"  will 
be  unchanged. 

5.  The  word  "now  '  will  be  added  to 
the  deductible  mess  ige  so  that  it  will 
read:  "You  have  no\  i  met  (amount)  of 
the  [amount]  deduct  ble  for  [year]". 
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6.  The  format  on  the  front  of  the 
EOMB  will  be  uniform  for  all  carriers, 
and  can  be  altered  only  with  the  prior 
approval  of  the  defendant. 

C.  With  regard  to  information  on  the 
back  of  the  EOMB  form,  die  following 
changes  were  stipulated  to: 

1.  The  information  will  be  presented 
in  a  question  and  answer  format. 

2.  Items  1  and  3  of  the  original  EOMB 
will  t>e  combined,  and  the  new  Item  1 
will  read  as  it  appears  in  the  EOMB 
sample  in  Attachment  A. 

3.  Item  2,  which  pertains  to  review  of 
the  claim,  was  revised  to  be  clearer  and 
provide  additional  information 
regarding  the  review  process,  including 
information  which  advises  the  claimant 
about  data  which  might  be  useful  for 
purposes  of  explaining  to  the  carrier 
why  "the  treatment  was  necessary  in 
your  case."  This  item  also  explains  the 
requirement  that  review  must  be 
requested  in  writing  within  six  months 
unless  there  was  good  cause  for  delay 
(e.^.,  "like  illness").  These  revisions 
appear  in  the  EOMB  sample  in 
Attachment  A. 

4.  Item  4  of  the  interim  EOMB  will  be 
amended  to  delete  detailed  information 
in  the  interim  EOMB  concerning 
services  paid  at  less  than  80  percent,  so 
that  Item  4  will  appear  as  it  does  in  the 
EOMB  sample  in  Attachment  A. 

5.  The  paragraph  on  Assignments  of 
claims  contained  in  Item  5  of  the  interim 
EOMB  will  be  separately  numbered,  as 
it  now  appears  in  Attachment  A.  This 
paragraph  will  also  be  referenced  in 
computer  messages  on  the  front  of  the 
form  which  explain  the  limitation  on  the 
beneficiary's  own  hability. 

6.  Item  5  explains  in  general  terms 
why  the  amount  of  a  claim  approved  by 
the  carrier  may  be  less  than  the  amount 
billed.  In  separate  subparagraphs,  this 
item  explains  the  differences  between 
the  amounts  "billed."  the  "ctistomary 
charge."  and  the  "prevaiHng  charge"  for 
covered  medical  services,  and  further 
explains  that  Medicare  will  only 
approve  payment  in  the  lowest  of  the 
three  amounts.  The  ptulies  stipulated 
that  "reasonable  charge"  reductions 
from  billed  amounts  noted  in  the  front  of 
the  form  will  make  specific  reference  to 
either  subparagraph  "b."  or  "c."  of  Item 
5  (as  they  appear  in  Attachment  A)  in 
order  to  explain  the  particular  basis  for 
any  such  reduction.  Item  5  on  the 
interim  EOMB  will  further  be  amended 
to  include  a  paragraph  which  directs:  "If 
you  think  the  payment  on  this  claim  is 
wrong,  see  Items  1  and  2." 

7.  To  accommodate  carriers  that 
operate  in  more  than  one  location,  the 
carrier  local  and  toll-free  telephone 
numbers  and  walk-in  and  mail 
addresses  will  be  permitted  to  be 


computer-printed  on  the  front  of  the 
EOMB. 

D.  With  regard  to  the  computer- 
generated  messages  that  are  specific  to 
each  claim,  the  following  was  stipulated 
to: 

1.  Except  as  indicated,  the  general 
message  format  employed  in  the  interim 
EOMB  was  retained.  Within  that 
framework  the  Secretary  will  require  all 
carriers  to  implement  a  series  of 
standardized  messages  that  will,  with 
specificity,  explain  to  the  beneficiary  the 
basis  on  which  his  or  her  claim  was 
denied  in  whole  or  in  part.  These  more 
specific  messages  are  set  out  in  the 
Medicare  Carriers  Manual  at  Sections 
7012  through  7016,  (Attachment  A).  The 
Secretary  is  committed  that  these 
messages  and  those  developed  in  the 
future  will  be  written  in  the  simplest 
English  possible  to  convey  the  necessary 
information. 

2.  The  narrative  text  of  a  claim 
determination  message  will  not  enter  the 
space  in  which  the  column  of  figures  of 
BILLED  and  APPROVED  amounts 
appears. 

3.  For  each  claim  reduced  by  the 
"reasonable  charge"  determination 
method,  an  explanatory  message  will  be 

'  printed  referring  the  beneficiary  to  the 
sub-paragraph  of  Item  5  on  the  back  of 
the  EOMB  which  thereby  explains 
whether  the  billed,  customary,  or 
prevailing  charge  was  the  basis  of  the 
determination. 

4.  There  are  occasions  when  a  special 
"gap  filling"  formula,  employing  a 
"relative  value  scale,"  is  used  to 
determine  the  customary  or  prevailing 
charge  for  a  particular  service.  In  those 
instances.  Item  5  on  the  back  of  the 
EOMB  does  not  fully  reveal  how  the 
"Approved  Amount"  is  determined. 
When  the  general  method  of 
determining  customary  or  prevailing 
charges  cannot  be  employed,  the 
appropriate  message  at  E3  or  E4  of 
Section  7014  of  the  Medicare  Carriers 
Manual  will  be  printed  to  alert  the 
beneficiary  that  "a  special  method"  was 
used. 

5.  The  parties  stipulated  that  multiple 
claims  will  not  be  reported  in  the  same 
line  except  where  those  claims  were  for 
the  same  service,  from  the  same 
physician  or  supplier,  and  were  all 
uniformly  reduced  or  denied,  if  at  all,  by 
the  same  amount  for  the  same  reason.  In 
such  instances,  the  beneficiary  can 
presiune  that  the  explanatory  message 
given  applies  across  the  board  to  the 
multiple  claim  actions.  Conversely, 
separate  line  itmes  will  appear  where 
services  were  provided  by  a  different 
physician  or  supplier,  different  services 
were  provided  by  the  same  physician  or 
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supplier,  or  the  same  services  were 
provided  by  the  same  physician  or     > 
supplier  and  there  were  different  actions 
(denials  or  reductions)  involved. 

The  Manual  instructions  at  3.  of  page 
7-17  of  Attachment  A  will  be  clarified  to 
read:  "The  same  services  were  provided 
by  the  same  physician/supplier  but  the 
billed  amounts  are  not  the  same  for  each 
of  the  services,  or  the  denial  or 
reduction  reasons  are  not  the  same  for 
each  of  the  services." 

6.  The  number  of  services  reported  on 
a  line  will  proceed  the  type  or 
explanation  of  services  (e.g.,  "3  inpatient 
vists . . . ."). 

7.  The  first  computer-generated 
paragraph  on  each  BOMB  will  advise 
whether  each  claim  reported  was  taken 
on  assignment,  (in  which  case  messages 
Al  and  A2  will  be  printed);  or  wheth«' 
the  claim  was  unassigned  (in  which  case 
message  Ul  will  appear).  For  claims 
situations  in  which  assignment  was  not 
taken,  each  claim  will  be  attended  by  a 
revised  statement  U6,  which  will  read: 
"Assi^unent  was  not  taken  on  your 
claim  (Ck>ntrol  No.  000-000-000-000)  for 
($0000.00).  See  Item  4  on  back." 

8.  The  Explanatory  and  Denial 
messages  set  out  at  Section  7012  of  the 
Medicare  Carriers  Manual  incorporates 
the  messages  that  were  mutually 
devised  and  stipulated  to  by  the  parties. 
The  following  messages  were  revised  to 
adopt  "plain  English"  standard  to 
enhance  intelligibility:  1.2-1.5. 1.7-1.8, 
3.1-3.5. 4.1-4.3. 4.5.  5.1.  6.2.  6.4-6.5,  8.1. 
8.3-8.6.  9.1-9.2, 10.1. 11.1-11.5, 13.1, 14.2, 
15.1-15.3, 16.1-16.14. 17.6-17.8,  lai,  19.2- 
19.3, 19.6-19.8,  21.3,  22.1.  23.4.  23.8.  25.2- 
25.4,  25.6-25.9,  27.1  and  29.2. 

9.  Certain  of  the  messages  set  out  in 
Section  7014  of  the  Medicare  Carriers 
Manual  incorporate  simple  English 
messages  that  were  muhially  devised  by 
the  parties.  Specific  messages  that  were 
agreed  upon  are  Al.  A3,  A6.  A13,  Ul. 
[and  the  footnotes  or  supplemental 
statements  in  the  manual  relating  to  U4 
and  U5],  E3,  E4,  E12  and  E13. 

10.  Section  7016  of  the  Medicare 
Carriers  Manual  sets  out  the  conditions 
for  using  the  messages  listed  in  Section 
7014.  Particular  portions  of  this  section 
will  effect  the  messages  mentioned  in 
paragraphs  5  and  8  above.  Those 
portions  which  have  been  stipulated  to 
by  the  parties  are  subsection  7016.2,  and 
Items  2-4,  and  subsection  7016.3. 

11.  Those  messages  that  had  originally 
made  reference  to  a  claimant's 
"condition"  or  "diagnosis"  (e.g..  Parts 
16.1-16.3  of  Section  7012  in  Transmittal 
No.  973,  supra)  were  revised  to  remove 
that  reference,  and  to  more  accurately 
reflect  the  basis  on  which  the  coverage 
determinations  are  made.  The  revised 
messages  that  were  agreed  and 


stipulated  to  appear  at  Section  7012, 
Part  leua  As  part  of  this  revision  the 
parties  stipulated  that  the  beneficiary 
would  be  expressly  advised  by 
supplemental  message  to  "See  item  1  on 
bade"  in  connecticm  with  these 
messages.  The  parties  further  stipulated 
to  revise  the  language  of  Item  1  to 
include  additional  language  which  might 
be  supplied  to  justify  the  billed  claim,  in 
addition  to  including  a  denial  messege, 
such  as  "Medicare  usually  does  not  pay 
for  this  many"  services,  visits,  or  the 
like. 

n.  The  Part  B  Hearing  A^MCts  of  This 
Case 

The  final  revisions  of  the  Medicare 
Part  B  toll-free  telephone  system  to 
which  the  Court  of  Appeals  referred  in 
Gray  Panthers  II  are  set  out  in  Medicare 
Carriera  Manual,  Section  5104,  a  copy  of 
which  appears  as  Attachment  B  hereto. 

A.  The  parties  voluntarily  undertook 
to  modify,  through  discussions  and 
negotiations,  the  Medicare  Part  B  toll- 
free  telephone  system  that  is  referenced 
in  the  EOMB.  Using  a  draft  HCFA 
Intermediary  Manual  transmittal 
regarding  bene^ciary  services  as  a 
working  model,  the  follonving  principles 
were  stipulated  to: 

1.  Each  Medicare  Part  B  carrier  will 
operate  a  toll-free  telephone  system  for 
the  purpose  of  receiving,  researching, 
and  answering  inquiries  from  Part  B 
beneficiaries  regarding  actions  taken  on 
specific  Medicare  Part  B  claims  paid  or 
in  process,  receiving  orally  from  the 
beneficiary  additional  evidence  needed 
to  have  a  claim  processed,  providing 
orally  infonnation  about  review  and 
appeal  rights  and  actions  required  by 
the  beneficiary  to  utilize  those  rights, 
and  providing  orally  general  program 
information. 

2.  Each  carrier  will  be  able  to  provide 
the  caller  with  specific  information 
regarding  claims  in  process  and  claims 
completed,  e.g.,  explanations  of 
reasonable  charge  and  medical 
necessity  determinations,  and 
information  regarding  the  type  of 
services  to  which  the  claim  relates. 

3.  Each  carrier  employee  who  receives 
inquiries,  performs  necessary  research, 
and  provides  answers,  must  have  access 
to  a  computer  terminal  capable  of 
retrieving  claims  information  on 
services,  computations,  and  payments  of 
benefits  for  specific  claims.  Access  must 
be  such  that  the  representative  will  have 
the  infonnation  readily  available  at  his 
or  her  work  station.  The  representative 
must  also  have  access  to  an  out-going 
telephone  in  order  to  return  calls. 

4.  Each  telephone  representative  must 
be  fully  trained  to  respond  to 
beneficiary  questions,  substantive  and 


prooedoraL  Telephone  staff  must 
possess  telephone  oommonications 
skills  and  knowledge  of  Medicare  claims 
and  review  processing.  Each  carrier 
must  provide  a  training  program  which 
addresses  eligibility,  coverage,  benefits, 
claims  procedures,  administration  of  the 
Medicare  program,  use  of  the  Carriers 
Manual,  telephone  communication 
techniques,  and  the  use  of  carrier 
computer  terminals. 

5.  Whenever  a  caller  requires 
information  or  advice  about  the  facts  of 
a  claim  that  cannot  be  answered  during 
the  initial  telephone  call,  the  carrier  will 
be  required  to  examine  the  claim  at 
issue,  determine  the  acciuate  resp<mse. 
and  call  back  tiie  caller  in  a  timely 
fashion.  The  telephone  representative 
must  have  access  to  professional  staff  of 
the  carrier  to  obtain  infonnation  or 
jud^nents  necessary  to  answer  inquiries 
which  must  be  called  back.  Professional 
staff  will  be  required  to  review  the 
claims  file,  provide  infonnation 
necessary  to  completely  answer  the 
inquiry,  explain  the  requirements, 
process  any  evidence  used  to  make  the 
decision  on  a  claim,  and  identify  the 
type  of  evidence  that  should  be 
submitted  to  assist  the  claimant  who 
wishes  to  have  a  claim  reviewed.  The 
content  of  a  substantive  telephone  call 
(i.e.,  those  providing  information  on  a 
specific  claim)  must  be  documented  and 
made  part  of  the  record. 

6.  Persons  inquiring  about  denied  or 
reduced  claims  are  entitled  to  have  the 
basis  of  the  denial  or  reduction 
explained.  These  inquiries  are  not  to  be 
considered  a  "review"  of  those  claims.  If 
the  caller  is  in  any  way  dissatisfied  with 
the  explanation  provided,  the  carrier 
must  advise  the  caller  that  a  review  of 
the  claim  can  be  requested  within  six 
months  of  the  date  the  notice  is 
received.  If  the  caller  is  at  all  interested 
in  seeking  a  review  of  the  claim(s).  the 
carrier  must  advise  the  caller  of  how  a 
review  can  be  initiated  and  what 
specific  additional  information  may  be 
submitted  in  support  if  the  claim.  If,  in 
reviewing  a  claim  record,  a  carrier 
employee  believes  that  there  may  be 
some  basis  for  a  caller's  complaint,  the 
employee  should  encourage  the  caller  to 
request  a  review.  If  the  six-month  filing 
period  has  elasped,  the  carrier  should 
advise  the  beneficiary  of  the  "good 
cause"  exception  to  filing  within  the  six- 
month  time  period  and  explain  what 
may  constitute  good  cause.  Calls 
regarding  denied  w  reduced  claims  shall 
be  made  a  part  of  the  claims  record,  and 
shall  also  serve  to  establish  an  earlier 
filing  date  for  beneficaries  who  later  file 
written  requests  for  review. 
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the  inquiry.  A 
'  must  be  given  as 
'  information  is 


7.  The  level  of  service  for  busy  signal 
must  satisfy  current  policy  and  budget 
guidelines  [e.q.,  80  percent  of  persons 
calling  the  carrier,  miether  local  ur  long 
distance,  will  reach  the  carrier  during 
the  initial  call  without  reaching  a  busy 
signal).  The  calls  reaching  the  carrier 
must  be  acknowledged  within  20 
seconds,  and  must  be  taken  by  a 
telephone  representative  within  120 
seconds  of  being  acknowledged. 

&  Eighty  [>ercent  qf  all  calls  must  be 
handled  to  completion  (i.e.,  the  caller  is 
given  all  necessary  i|iformation  to 
answer  the  caller's  itiquiry)  on  the  initial 
call.  In  reaching  this  completion  rate,  the 
quality  of  service  is  not  to  be  diminished 
or  relinguished.  Calls  requesting 
information  regardiiK  review  or  hearing 
rights  should  be  coui  ited  as  completed 
calls. 

9.  Where  a  call  cai  inot  be  completed 
during  the  initial  cor  tact,  the  caller  must 
be  called  back  withi)  i  two  working  days, 
even  if  additional  tine  is  required  to 
completely  respond  i 
final  responsive  replt 
soon  as  the  necessan 
obtained.  | 

10.  For  all  responses  to  beneficiary 
inquiries  on  claims,  deductions  or 
denials,  the  Secretar  r  shall  require  the 
carrier  to  measure  qi  ality  of  service  for 
accuracy,  responsive  ness,  clarity,  and 
tone  at  leas.t  on  a  qu«  irterly  basis. 
Carriers  %viil  be  required  to  take 
remedial  action  whete  appropriate  to 
maintain  a  high  level  of  quality.  The 
Secretary  shall  regulirly,  and  not  less 
than  twice  a  year,  review  the  quality  of 
service  of  each  carrier,  and  take  such 
remedial  action  as  mky  be  necessary  to 
maintain  a  high  degree  of  quality  for 
each  carrier. 

B.  Insofar  as  the  qijestion  of  whether 
face-to-face  meetings  between  Part  B 
claimants  and  carriets  is  concerned,  in 
addition  to  the  changes  made  in  the 
EOMB  and  the  implepientation  of  the 
new  toll-free  telephojie  system,  the 
parties  have  stipulated  that  each  carrier 
will  offer  "walk-in"  facilities,  at  its  place 
of  operation  to  provide  those 
beneficiaries  who  wi  ih  to  meet  ' 
personally  with  a  cai  rier  representative 
to  discuss  their  claim  s  an  opportunity  to 
do  so.  The  walk-in  representatives  must 
have  the  same  access  to  information, 
computers,  professiolal  staff,  and  other 
support  required  for  I  elephone 
representatives.  Beneficiaries  who  make 
use  of  this  walk-in  service  must  be  able 
to  receive  the  same  ii  formation  and  the 
same  quahty  availab  e  to  telephone 
callers.  A  record  of  tl  e  walk-in  inquiry 
must  be  made  just  as  is  required  for 
telephone  callers  wh0  may  request  a 
review.  A  walk-in  beneficiary  who  is 
not  satisfied  after  meeting  with  the 


carrier  representative  should  be  assisted 
in  completing  those  forms  necessary  to 
initiate  a  review.  Persons  who  visit  a 
carrier  walk-in  facility  must  not  be 
required  to  wait  for  more  than  ten    ' '  '*  ^ 
minutes  before  they  meet  with  a  carrier 
representative.  Seating  must  be 
provided  in  the  waiting  area  and  the 
interview  area.  As  with  the  telephone 
system.  80  percent  of  all  inquiries  must 
be  handled  to  completion  during  the 
initial  interview. 

m.  Retroactive  Relief  to  die  Class 

The  parties  agree  that  the  relief 
afforded  will  be  prospective  only  and 
that  no  retroactive  relief  is  required  to 
be  afforded  to  the  class. 

rv.  Notice  to  the  Class 

The  parties  agreed  that  the  new 
EONffl  notice  that  is  to  be  implemented 
and  which  will  be  sent  to  class  members 
as  they  submit  claims  will  serve  on  its 
face  to  afford  all  class  members  and  all 
other  Part  B  beneficiaries  with  plain  and 
adequate  notice  of  the  Medicare 
program  changes  stipulated  to  herein 
insofar  as  they  pertain  to  the  EOMB  and 
to  the  availability  of  the  new  toll-free 
telephone  system  and  Part  B  walk-in 
service. 

Rule  23{e),  Fed.  R.  Civ.  P..  [Federal 
Rules  of  Civil  Procedures]  separately 
requires  that  notice  of  a  proposed 
dismissal  or  compromise  of  a  class 
action  shall  be  given  to  all  members  of 
the  class  in  such  manner  as  the  Court 
directs.  Given  that  other  aspects  of  this 
case  will  be  resolved  by  the  Court,  the 
parties  are  not  in  agreement  as  to 
whether  or  not  Rule  23(e)  applies. 
Nonetheless,  in  view  of  the  enormity  of 
the  potential  class  of  unnamed  plaintiffs 
in  this  case;  the  volume  of  the  instant 
Stipulation  and  supporting  materials;  the 
fact  that  the  instant  class  was  certified 
pursuant  to  Rule  23(b)(2)  rather  than 
under  Rules  23(b)(3)  and  the  individual 
notice  procedures  of  Rule  23(c)(2),  Fed. 
R.  Civ.  P.;  and  the  existence  of  numerous 
organizations  which  actively  follow 
changes  in  Medicare  procedures  on 
behalf  of  beneficiaries,  the  parties 
hereby  stipulate  that  they  will,  upon  the 
Court's  approval,  publish  this 
Stipulation  (and  make  attachments 
available  upon  request)  in  the  Federal 
Register,  along  with  an  accompanying 
notice  advising  class  members  that  any 
objections  to  the  proposed  Stipulation 
must  be  filed  with  the  District  Court  for 
the  District  of  Columbia  within  30  days 
of  the  publication  of  the  notice. 

V.  Implementation  Schedule 

The  revised  EOMB  sets  forth 
instructions  (Attachment  A)  which  shall 
be  in  effect  on  a  nationwide  basis  within 
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120  days  of  the  entry  of  a  final  order  by 
the  district  court  The  revised  toIl-fi«e 
telephone  system  instructions,  which 
appear  at  Attachment  B,  shall  be  in 
effect  on  a  nationwide  basis  within  60 
days  of  the  entry  by  the  district  court  of 
a  final  order. 

VI.  DispositioD  of  Action 

In  this  stipulation  the  parties  set  forth 
their  agreement  to  adopt  a  revised 
version  of  the  Part  B  initial 
determination  notice  and  a  revised 
program  of  administrative  procedures 
regarding  Part  B  which,  in  their  present 
form,  are  considered  by  the  plaintiffs 
and  the  defendant  to  meet  "both  the 
dictates  of  due  process  and  the 
administrative  concerns  of  the 
Department"  Gray  Panthers  II,  716  F.2d 
at  40.  The  parties  are  imable  to  agree  on 
a  process,  if  any,  to  be  followed  if  the 
defendant  wishes  to  make  future 
changes  in  these  Part  B  EOMB  and 
administrative  procedures.  The 
Secretary  believes  that  future  legislative 
procedures.  The  Secretary  believes  that 
future  legislative,  technological, 
experimental  and  budgetary  changes  as 
well  as  practical  experience  that  may  be 
gained  in  administering  the  system  may 
dictate  changes  in  agency  procedures. 
The  parties  are  unable  to  agree  on  the 
proper  form  of  an  order  disposing  of 
these  issues.  The  parties  accordingly 
will  set  forth  their  respective 
contentions  regarding  the  proper 
disposition  of  this  action  in  the  context 
of  the  dispositive  cross  motions  they 
intend  to  file  concerning  Part  A 
procedures. 

Vn.  Part  A  Issues 

The  parties  have  been  unable  to  reach 
agreement  as  to  Part  A  issues.  We  will 
address  those  issues  in  appropriate 
motions. 

VIII.  Attorney  Fees 

The  parties  have  reached  no 
agreement  regarding  the  award  of 
attorney's  fees  and  costs,  which  issue 
will  be  addressed  through  the  filing  of 
appropriate  motions  within  such  time  as 
shall  be  specified  by  the  Court 

The  foregoing  constitutes  the  full 
agreement  reached  by  the  parties  in  this 
action.  A  proposed  order  which 
embodies  these  agreements  is  attached 
hereto. 

Agreed  to  by  the  parties  through  their 
respective  counsel  this  6th  day  of 
September,  1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774  Medicare  (Suplementary 
Medical  Insurance]) 
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Dated:  November  19, 1985. 
C  McClain  Haddow, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  85-28784  Piled  12-3-65;  &-45  am] 
MLUNQ  COOC  41M-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

North  American  Waterfowl 
Management  Plan;  Draft 

AOENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  availability. 

summary:  The  Convention  for  the 
Protection  of  Migratory  Birds  of  1916 
between  the  United  States  and  Great 
Britain  (on  behalf  of  Canada)  was 
established  to  ensure  conservation  of 
migratory  birds.  The  Convention  has 
served  as  the  basic  foundation  for 
cooperative  waterfowl  management 
programs  that  have  evolved  in  each 
coimtry  since  then.  However,  there  has 
never  been  developed  a  specific  plan 
whereby  both  countries  agree  on  a 
specific  course  of  action  for 
implementing  the  Convention.  In  order 
to  provide  an  overall  framework  at  the 
international  level  for  a  joint 
management  of  waterfowl  and  their 
habitats,  this  notice  advises  the  public 
that  a  draft  plan  outlining  objectives  and 
proposing  a  number  of  strategies  and 
solutions,  is  available  for  review  and 
comment.  The  title  of  this  document  is 
North  American  Waterfowl 
Management  Plait— Draft. 

The  draft  Plan  does  not  cover  all 
waterfowl  issues  in  North  America,  but 
rather  outlines  objectives,  and  proposes 
strategies  and  solutions  where 
international  cooperation  is  essential. 
Species-specific  and  geographically 
limited  efforts,  for  the  most  part,  are  left 
to  existing  mechanisms  through  flyway 
councils  and  other  subunits  in  the 
existing  management  scheme.  The 
primary  emphasis  of  the  Plan  is  the 
international  framework  for  cooperative 
action,  directed  at  preservation  and 
management  of  waterfowl  habitat  in 
Canada  and  the  United  States  leading  to 
specific  population  objectives.  The  Plan 
is  written  on  a  15-year  timeframe,  with 
full  review  and  modification  as 
necessary  at  5-year  intervals. 
date:  Written  comments  are  requested 
by  February  3, 1986. 
ADDRESS:  Copies  are  available  in  Room 
536, 1717  H  Street.  NW.,  Washington, 
DC  or  can  be  obtained  by  contacting  the 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Migratory  Bird  Management,  Matomic 


Building— Room  536,  Washington,  DC 
20240  (phone  202/254-3207).  CommenU 
should  be  addressed  to  Director  (FWS/ 
MBMO),  U.S.  Fish  and  WUdlife  Service, 
Office  of  Migratory  Bird  Management, 
Matomic  Budding— Room  536. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Matomic 
Building— Room  536,  Washington,  DC 
20240.  Telephone  (202)  254-3207. 

Dated  November  27, 1986. 
F.  Eugene  Hester. 
Deputy  Director. 

[FR  Doc  85-28788  Filed  12-3-85;  8:45  am] 
BIUMM  COOE  4S1».««-M 


Bureau  of  Land  Management 

[M  66593] 

Issuance  of  Disclaimer  of  Interest  to 
Lands  In  North  Dakota 

AQENCV:  Bureau  of  Land  Management 

Interior. 

ACTION:  Proposed  Disclaimer. 

summary:  Notice  is  hereby  given  that 
the  United  States  of  America,  pursuant 
to  the  provisions  of  section  315  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1745  (1982),  * 
intends  to  disclaim  all  interest  in  the 
following  described  property  to-wit: 

5th  Principal  Meridian 

T.  153  No.,  R.  101  W., 
Sec  19,  lots  4,  S.  and  8. 

The  area  described  contains  38.00 
acres  in  McKenzie  County  according  to 
the  official  plat  of  survey  approved 
March  30, 1901. 

After  review  of  the  official  records 
and  other  evidence  concerning  these 
lands,  it  is  the  position  of  the  Bureau  of 
Land  Management  that,  since  the  date  of 
said  survey,  the  lands  described  above 
were  eroded  in  their  entirety  by  the 
gradual  eastward  movement  of  the 
Missouri  River.  The  lands  now 
occupying  the  area  formerly  occupied  by 
those  lots  are  the  result  of  accretions  to 
lots  on  the  west  bank  of  the  river  or  an 
island  formed  from  the  bed  of  the  river. 

It  is  understood  that  any  disclaimer 
issued  vnW.  contain  an  exception  to 
protect  the  interest  (surface  and  all 
minerals  except  oil  and  gas)  in  the 
accretions  acquired  by  the  United  States 
for  Garrison  Project  Tract  HH  3179-2 
under  Warranty  Deed  dated  February 
13. 1958. 

Any  person  wishing  to  submit  a 
protest  or  comments  on  the  above 
disclaimer  should  do  so  in  writing 


before  the  expriation  of  90  days  from  the 
date  of  pubUcation  of  this  notice.  If  no 
protest  is  received,  the  disclaimer  will 
be  issued  no  sooner  than  90  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

ADDRESS:  Information  concerning  these 
lands  and  the  proposed  disclaimer  may 
be  obtained  from  and  protest  filed  with 
Montana  State  Director  (930),  Bureau  of 
Land  Management,  222  No.  32nd  Street. 
P.O.  Box  36800.  Billings,  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Binando,  (406)  657-6090. 

Dated  November  25, 1985. 
John  A.  Kwiatkowsld. 

Deputy  State  Director,  Lands  and  Renewable 

Resources. 

[FR  Doc.  85-28770  Filed  12-3-85: 8.-45  am] 

BiLUMQ  COOE  43tO-ON-M 


Eugene  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Eugene  District 
Advisory  Council  will  be  held  on 
December  20. 1985,  at  9:00  a.m.  Pacific 
Standard  Time  in  Room  227  in  the 
Federal  Building  at  211 E.  7th  Avenue, 
Eugene.  Oregon. 

The  agenda  for  the  meeting  will 
include:  (1)  A  proposed  study  for 
enhancing  anadromous  fish  habitat  in 
the  Lake  Creek  Basin;  and  (2)  a 
summary  of  current  issues  faced  by  the 
District. 

The  meeting  is  open  to  the  pubUc. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  10K)5 
a.m.  and  10:15  ajn.  or  file  written 
statements  for  the  Coundl's 
consideration.  Anyone  wanting  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management.  1255  Pearl  Street.  Eugene. 
Oregon  97401,  by  December  18. 
Depending  on  the  number  of  people 
wanting  to  make  oral  statements,  a  per 
person  time  limit  may  be  estabUshed  by 
the  District  Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  be  available  for 
pubUc  inspection  and  reproduction 
during  regular  business  hours  within  30 
days  following  the  meeting. 

Date  of  Issue:  November  26, 1985. 
Melvin  0.  Clausen, 
District  Manager. 
[FR  Doc.  86-28779  Filed  12-3-85;  ft45  am] 
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INTERHATIOHAL  T  RAOE 
COMMISSION 

(InvMtigation  No.  33)-TA-1941 

Cartain  AramW  FiMn  Isauance  of 
UmHad  Exclusion  Qrdar 

agency:  IntemationLl  Trade 
Commission.  j 

ACHOn:  Notice  is  hereby  given  that  the 
Commission  has  issaed  a  limited 
exclusion  order  in  toe  above-captioned 
investigation  prohibiting  the  unlicensed 
importation  of  certain  aramid  fiber  in 
the  form  of  fiber,  yarn,  pulp,  staple, 
chopped  fiber,  papet.  felt,  or  fabric, 
manufactured  abroad  by  Akzo  N.V., 
Enka  N.V..  Aramide  Maatschappij  VoF.. 
or  Akzona,  Inc.  orai  ly  of  their  affiliated 
companies,  parents,  subsidiaries, 
licensees,  or  other  n  lated  business 
entities,  or  their  successors  or  assigns. 


FORFURTHEll 

Catherine  R.  Field. 
General  Counsel,  U. 
Trade  Commission. 
0189. 


INFOmiATION 


contact: 
ffpq..  Office  of  the 

International 
1  elephone  202-523- 


SUPPLEMENTARY  INFWUIATION:  On  April 
18, 1984,  the  Commission  received  a 
complaint  Hied  on  behalf  of  EJ.  du  Pont 
de  Nemours  &  Co.  (Du  Pont)  of 
Wilmington.  Delawav.  The  complaint 
alleged  unfair  methotis  of  competition 
and  unfair  acts  in  tht  importation  or 
sale  of  certain  aramiji  fiber.  On  May  14, 
1984.  the  Commission  voted  to  institute 
an  investigation  to  determine  whether 
there  was  a  violation  of  subsection  (a) 
of  section  337  of  the  Tariff  Act  of  1930, 
19  U.S.C.  1337,  and  lb  U.S.C.  1337a.  in 
the  unlawful  imports  tion  of  certain 
aramid  fiber  into  the  United  States  or  in 
its  sale,  by  reason  o^  alleged  production 
of  such  fiber  oversea  s  by  means  of  a 
process  allegedly  cohered  by  the  claims 
of  U.S.  Letters  Patent  3,767.756,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injuie  an  industry, 
efficiently  and  econc  mically  operated, 
in  the  United  States.  49  PR  21806.  The 
notice  of  investigatio  n  named  the 
following  responden  s:  Akzo  N.V..  Enka 
B.V.,  and  Aramide  M  aatschappij  VoF, 
all  of  the  Netherland ),  and  Akzona.  Inc., 
of  Enka,  North  Carol  na. 

On  July  15. 1985.  tl  e  Commission 
affirmed  the  initial  d  itermination  (ID)  of 
the  presiding  adminintrative  law  judge 
(ALJ)  that  there  was  a  violation  of 
section  337  of  the  Ta  Tiff  Act  of  1930  in 
the  unauthorized  imj  ortation  into  the 
United  States,  and  ir  the  sale,  of  certain 
aramid  fibers  manufi  ictured  abroSd  by  a 
process  that,  if  pract  ced  in  the  United 
States,  would  infring;  claim  13  of  the 
'756  patent  with  the  I  endency  to 
substantially  injure  t  n  industry. 


efficiently  and  economically  operated, 
in  the  United  SUtes.  50  FR  30246. 

The  Commisssion  published  a  notice 
in  the  Federal  Register  requesting 
written  •ubmissions  on  the  issoes  of 
remedy,  pubhc  interest,  and  bonding.  In 
addition  to  submissions  from  the  parties 
to  the  investigation,  the  Commission 
received  comments  from  the 
Government  of  the  Netherlands,  the 
Delegation  of  the  European 
Communities,  the  U.S.  Customs  Service, 
and  several  members  of  the  public. 

Copies  of  the  Commission's  Action 
and  Order,  the  nonconfidential  version 
of  the  ALJ's  ID,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  25, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  85-28834  Filed  12-3-85;  8:45  am] 
Btuma  cooE  mo-n-m 

Ilnvestlgation  No.  337-TA-215] 

Certain  DouMe-Sided  Floppy  Disk 
Drives  and  Componenta  Ttieraof; 
Denial  of  Motion  for  an  Advisory 
Opinion  and  Advisory  Opinion 
Proceedings 

AGENCY:  International  Trade 
Commission. 

action:  The  Commission  will  not  issue 
an  advisory  opinion  or  conduct  an 
advisory  opinion  proceeding  to 
determine  whether  the  temporary 
exclusion  order  in  the  above 
investigation  includes  various  models  of 
double-sided  floppy  disk  drives 
manufactured  by  respondent  Mitsubishi 
Electric  Corporation  and  imported  into 
the  United  States  by  respondent 
Mitsubishi  Electronics  America,  Inc. 

summary:  On  October  11, 1985. 
respondent  Mitsubishi  Electric 
Corporation  and  respondent  Mitsubishi 
Electronics  America,  Inc.  filed  a  motion 
(Motion  No.  215-60"C")  for  an  advisory 
opinion  as  to  whether  certain  models  of 
double-sided  floppy  disk  drives  are 
subject  to  the  limited  temporary 
exclusion  order  issued  by  the 
Commission  in  the  above-captioned 


investigation  on  September  4, 1985.  The 
Commission  denied  Mitsubishi's  request 
and  will  not  conduct  advisory  opinion 
proceedings  or  issue  an  advisory 
opinion  with  regard  to  the  temporary 
exclusion  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT 

Marcia  H.  Sundeen,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0350. 

SUPPLEMENTARY  INFORMATION:  On 

September  4, 1985,  the  Commission 
'  issued  a  Umited  temporary  exclusion 
order  (TEO)  in  the  above-captioned 
investigation.  The  TEO  excludes  double- 
sided  floppy  disk  drives  manufactured 
by  respondents  Mitsubishi  that  there  is 
reason  to  believe  infringe  U.S.  Patent 
No.  4.151.573  (the  '573  patent),  except 
under  payment  of  a  25  percent  bond. 

On  October  11. 1985.  Mitsubishi  filed 
a  motion  (Motion  No.  215-80"C")  with 
the  Commission  for  an  advisory  opinion 
pursuant  to  i  211.54(b)  of  the 
Commission's  Rules.  19  CFR  211.54(b). 
Mitsubishi  requested  the  Commission  to 
issue  an  advisory  opinion  as  to  whether 
specific  models  of  eight-inch  drives 
(Model  Nos  M2894-e  and  M289e)  and 
specific  models  of  recently  introduced 
drives  (Model  Nos.  MF501.  MF501A  and 
MF353A)  are  subject  to  the  TEO. 
Complainant  Ttmdon  Corporation  filed  a 
response  to  Mitsubishi's  motion. 

"This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
Rule  211.54(b)  (19  CFR  211.54(b)). 

Copies  of  the  Commission's  action 
and  order  and  all  other  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5n5  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington,  D.C.  20436,  telephone  202- 
523-0161.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

Issued:  November  25. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  85-28835  Filed  12-3-85;  8:45  am) 

BILUNQ  COOE  702O-e2-H 


Ilnvestlgation  No.  TA-201-S7] 
Electric  Shavera  and  Parte  Thereof 

AGENCY:  International  Trade 
Commission. 
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action:  Expansion  of  the  scope  of 
investigation. 

EFFECTIVE  DATE:  November  25, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

.  Judith  C.  Zeck  (202-523-0339),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be  ' 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Background 

On  September  27, 1985,  the  United 
States  International  Trade  Commission 
instituted  investigation  No.  TA-201-57 
under  section  201  of  the  Trade  Act  of 
1974  to  determine  whether  shavers  with 
self-contained  electric  motors,  and  parts 
thereof,  provided  for  in  item  683.50  of 
the  Tariff  Schedules  of  the  United 
States,  are  being  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury  or  the  threat  thereof,  to 
the  domestic  injury  producing  an  article 
like  or  directly  competitive  with  the 
imported  article  (50  FR  43009,  October 
23, 1985).  On  November  13, 1985,  the 
Conunission  received  a  request  from 
counsel  on  behalf  of  the  petitioner. 
Remington  Products,  Inc  Bridgeport  CT, 
to  expand  the  investigation  to  include 
certain  blades  and  cutting  beads  for 
electric  shavers  which  are  provided  for 
in  item  650.77  of  the  TSUS.  The 
Commission  is  expanding  the  scope  of 
the  investigation  to  include  such  imports 
provided  for  in  this  item.  All  dates  as 
presented  in  the  notice  of  institution  of 
investigation  will  remain  the  same. 

Authority:  This  investigation  is  being 
conducted  under  the  authority  of  section  201 
of  the  Trade  Act  of  1974.  This  notice  is 
published  pursuant  to  9  201.10  of  the 
Commission's  rules  (19  CFR  201.10). 

Issued:  November  26, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-28833  Filed  12-3-85;  8:45  am] 

BHXING  COOE  7020-02-11 


[Investlsatlon  Na  701-TA-239  (Final)] 

Certain  Ethyl  Alcohol  From  Brazil 

agency:  International  Trade 
Commission. 

action:  Institution  of  a  final 
coimtervailing  duty  investigation  and 
.scheduling  of  a  hearing  to  be  held  in 
rx)nnection  with  the  investigation. 


summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
coimtervailing  duty  investigation  No. 
701-TA-239  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  wdth 
material  injiuy,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  certain  ethyl 
alcohol,  for  nonbeverage  purposes,* 
provided  for  in  items  427.88,'  430.10, 
430.20,  and  432.10  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce,  in  a  preliminary 
determination,  to  be  subsidized  by  the 
Government  of  Brazil.  Commerce  will 
make  its  final  subsidy  determination  in 
this  investigation  on  or  before  January 
20, 1986,  and  the  Commission  will  make 
its  final  injury  determination  by  March 
11, 1986  (see  sections  705(a)  and  705(b) 
of  the  act  (19  U.S.C  ie71d(a)  and 
1671d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
appUcation,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201,  subparts  A  through  E  (19 
CFR  Part  201). 

effective  date:  November  12, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-523-4612),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 
SUPPLEMENTARY  INFORMAIION: . 

Background. — ^This  investigation  if 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  act  (19  U.S.C.  1671)  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  certain  fethyl 
alcohol.  The  investigation  was 
requested  in  a  petition  filed  on  February 
25, 1985,  by  the  coimsel  on  behalf  of  the 
Ad  Hoc  Committee  of  Domestic  Fuel 
Ethanol  Producers.  In  response  to  that 
petition  the  Commission  conducted  a 


*  The  ethyl  alcohol  (ethanol)  included  in  thia 
investigation  is  fuel  grade  ethyl  alcohol  (fuel 
ethanol). 

'Fuel  ethyl  alcohol  imported  under  TSUS  item 
427.86  is  subject  to  additional  duties  under  TSUS 
item  901.5a 


preliminary  countervailing  duty 
investigation  and,  on  the  basis  of 
information  developed  during  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
threatened  with  material  injury  by 
reason  of  imports  of  the  subject 
merchandise  (50  FR  15236,  April  17, 
1985). 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretaiy 
to  the  Commission,  as  provided  In 
t  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Registe'-  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairwoman,  who  wiU 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list — Pursuant  to  i  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)],  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  S9  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  docimient  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  Ust),  and  a 
certificate  of  service  must  accompany 
the  document  The  Secretary  will  not 
accept  a  doctmient  for  filing  without  a 
certificate  of  service. 

Staff  report— A  public  version  of  the 
prehearing  staff  report  in  this 
investigation  will  be  placed  in  the  public 
record  on  January  21, 1986,  pursuant  to 
§  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  begiiming  at  lOKX)  a.m.  on 
February  5, 1988,  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street  NW.,  Washington. 
DC.  The  hearing  will  be  consolidated 
proceeding  which  also  covers 
investigation  No.  731-TA-248  (Final),  an 
antidiunping  investigation  involving  fuel 
grade  ethyl  alcohol  from  Brazil. 
Requests  to  appear  at  the  hearing  should 
be  filed  in  writing  with  the  Secretary  to 
the  Commission  not  later  than  the  close 
of  business  (5:15  p.m.)  on  January  10, 
1986.  All  persons  desiring  to  appear  at 
the  hearing  and  make  oral  presentations 
should  file  prebearing  briefis  and  attend 
a  prehearing  conference  to  be  held  at 
9:30  a.m.  on  January  17, 1988,  in  room 
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117  of  the  VS.  InteniaUona]  Trade 
Commission  Buildini.  The  deadline  for 
filing  prehearing  bri^  i*  January  31. 
1986.  I 

Testimony  at  die 
governed  by  {  207 
Commission's  rules 
rule  requires  that  t 
a  nonconfidential  s 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  wri 
submitted  at  the  hea 
accordance  with  the 
described  below  an 
materials  must  be  sul 


lUc  hearing  is 
of  the 

9  an  207.23).  This 
tny  be  limfted  to 

imary  and  analysis 


!n  materials 

must  be  filed  in 

edures 
any  confidential 
imitted  at  least 


three  (3)  working  days  prior  to  the 
hearing  (see  9  201.6(i)(2)  of  the 
Commission's  rules  (|9  CFR  201.6(b)(2))), 

Written  »ubmissic^&. — All  legal 
arguments,  economia  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  in^uded  in  prehearing 
briefs  in  accordance  iwith  §  207.22  of  the 
Commission's  rules  (19  CFR  207.22), 
Posthearing  briefs  mfst  conform  with 
the  provisions  of  S  207.24  (19  CFR 
207.24)  and  must  be  «ibmitted  not  later 
than  the  cJose  of  business  on  February 
11. 1966.  In  addition,  any  person  who 
has  not  entered  an  aj  ipearance  as  a 
party  to  the  investiga  tion  may  submit  a 
written  statement  of  nformation 
pertinent  to  the  8ub|qct  of  the 
investigation  on  or  before  February  11, 
198a  I 

A  signed  original  atid  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  200.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  i  ixcept  for 
confidential  business  data  will  be 
available  for  public  ii  ispection  during 
regular  business  houip  (8:45  a.m.  to  5:15 
pjn.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  infor  natirai  for  which 
confidential  treatmeni  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  suchlsubmissions  must 
be  dearly  labeled  "Confidential 
Business  Informationr  Confidential 
submissions  and  requests  for 
confidential  treatmenjt  must  conform 
with  the  requirement^  of  S  201.8  of  the 
Commission's  rules  (19  CFR  201.6). 

Aulhoriljr.  Thia  invettjgatioa  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  Vn.  This  notioe  is  published 
pursuant  to  i  207.20  of  t  le  Commission's 
rules  (19  CFR  207.20). 

Issued  November  2S.  kg8&. 


UMI 


By  order  of  the  Commissioa 
Kennetfa  R.  Masoo. 
Secntaty. 
(FR  Doc  85-28832  Filed  12-3-«5;  8:46  am) 

BNJJNQ  CODE  7t3».«-« 


[InvMtlsaUon  No.  337-TA-2281 

Cartain  Fans  With  Brushtesa  DC 
Motors;  Racaipt  of  Initial 
Datannination  Granting  Motion  for 
Tamporary  Conaant  Ordar 

agency:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  fix>m  the  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  a  joint  motion  for 
issuance  of  a  consent  order. 

SUPnaiENTARY  INFOfMIATION:  This 
investigation  i^  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
ofl930(19U.S.C.  1337). 

Complainant  Rotron  Incorporated  and 
respondents  Matsushita  Electric 
Industrial  Company,  Ltd.  and 
Matsushita  Electric  Corporation  of 
America  entered  into  a  temporary 
consent  order  agreement  containing  a 
proposed  consent  order  on  November 
13, 1985.  Under  the  temporary  consent 
order  respondents  will  cease  exporting 
to  the  United  States  fans  with  the 
brushless  DC  motors  at  issue  from 
Janoary  2a  1966,  until  the  Commission 
makes  a  final  determination  in  its 
present  investigation. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701 E. 
Street,  NW..  Washington,  D.C.  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Writtfti  comments:  Interested  persons 
may  file  written  conunents  with  the 
Commission  concerning  the  temporary 
consent  order.  The  original  and  14 
copies  of  all  such  comments  must  be 
filed  with  the  Secretary  to  the 
Commission.  701 E  Street  NW., 
Washington.  D.C  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 


treatment  Sudi  requests  should  be    .    . 
directed  to  the  Secretary  to  die 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confifiential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTMEN  MFONMATKNI  CONTACT 
Kristian  Anderson,  Esq.,  Office  of  the 
Generl  Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0074. 

Issued:  November  27, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doa  85-28636  Filed  12-3-85: 8:45  am] 

BUJJNO  CODE  7020-SS-M 


[Investigation  No  337-TA-2261 

Cartain  Maaa  Spactromatars  and 
Componanta  Tharaof,  Racaipt  of  Initial 
Datarminatlon  Tarminatfng 
Raspondanta  on  tha  Baaia  of  Conaant 
Ordar  Agraamant 

aqcncy:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  fi'om  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  VG  Analytical  Limited  and 
VG  Instruments.  Inc.  collectively  "VG", 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
tmless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  29, 1985. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential- documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Cofaunission,  701  E 
Sti-eet  NW.,  Washington.  D.C  20436. 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 
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Written  comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701 E 
Street.  NW..  Washington,  D.C.  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Fedwal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FUfrmCR  INFORMATION  CONTACT 

Ruby  ].  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  November  29, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-28837  Rled  12-3-85;  8:45  am] 

BILUNQCOOE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Financ*  Docket  No.  30749) 

Missouri  Pacific  Raiiroad  Co^ 
Tradcage  Rights;  Soutttem  Pacific 
Transportation  Co.;  Exemption 

Southern  Pacific  Transportation 
Company  has  agreed  to  grant  trackage 
rights  to  Missouri  Pacific  Railroad 
Company  over  a  line  of  track  between 
Withers  (milepost  219.33)  and  Cline.  TX 
(milepost  319.19).  The  trackage  rights 
were  effective  on  November  21, 1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  November  27. 1985. 

By  the  Commission.  Richard  Lewis,  Acting 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretar}'. 
[FR  Doc.  85-28709  Filed  12-3-85:  8:45  am] 

BtLUNO  CODE  703S.01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations; 
Bi-weekly  Notice 

I.  Background 

Pursuant  to  Public  Law  (Pub.  L.)  97- 
415,  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  this 
regular  bi-weekly  notice.  Pub.  L  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  November  20, 1985  (50  FR 
47856),  through  November  22, 1985. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  showm  below. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
imless  it  receives  a  request  for  a 
hearing. 


Comments  should  be  addressed  to  the 
Rules  and  Procedures  ft«nch.  Division 
of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 

By  January  3, 1966,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
sublect  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificify 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Ust  of 
the  contentions  which  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
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reasonable  speci  icity.  Contentions  shall 
t>e  limited  to  mat  era  within  the  scope  of 
the  amendment  u  nder  consideration.  A 
petitioner  who  fa  Is  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  ni  )t  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  lorder  granting  leave  to 
intervene,  and  ha  ve  the  opportunity  to 
participate  fuUy  ii  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidenceland  cross-examine 


witnesses. 

If  a  hearing  is  i 
Commission  will : 
determination  on 


Normally,  the 
issue  the  amen 
expiration  of  the 
However,  should 
during  the  notice 


quested,  the 
lake  a  final 
,  tie  issue  of  no 
significant  hazards  consideration.  The 
final  determine  tiqn  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requt  st  involves  no 
significant  hazards  consideration,  the 
Commission  may  ^ssue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  tpe  request  for  a 
hearing.  Any  heading  held  would  take 
place  after  issuan^  of  the  amendment 

If  the  final  detetmination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  Hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

smmission  will  not 
t  until  the 
ay  notice  period. 
Qstances  change 
^  Briod  such  that  failure 
to  act  in  a  timely  Way  would  result,  for 
example,  in  deratng  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  Anal  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determine  tioti  will  consider  all 
public  and  State  comments  received 
before  action  is  ta^en.  Shoidd  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  fof  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occiu* 
very  infrequentiy.l 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  E0555,  Attention: 
Docketing  and  Seikrice  Branch,  or  may 
be  delivered  to  thf  Commission's  Public 
Document  Room,  pl7  H  Sb-eet,  NW., 
Washington,  D.C.jby  the  above  date. 
Where  petitions  ate  filed  during  the  last 
ten  (10)  days  of  th^  notice  period,  it  is 


requested  that  the  petitioner  prompdy  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Branch  Chief):  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factor 
specified  in  10  CFR  2.714(a)(1)  (i)-{v) 
and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  D.C,  and  at  the  local 
public  doamient  room  for  the  particular 
facility  involved. 

Alabama  Power  Company,  Docket  No. 
5fr-a84,  Joseph  M.  Farley  Nuclear  Plant 
Unit  No.  2,  Houston  County,  Alabama 

Date  of  amendment  request: 
September  30, 1985. 

Description  of  amendment  request- 
The  amendment  would  modify  die 
Technical  Specifications  to  change 
Figures  3.4-2  and  3.4.-3  based  on  the 
results  of  analysis  of  Capsule  "U" 
Reactor  Vessel  Material  Radiatio^ 
Surveillance  Program  in  response  to  the 
Commission's  letter  dated  May  2, 1985. 
Analysis  results  are  detailed  in  WCAP- 
10910  provided  to  the  Commission  by 
licensee  letter  dated  September  30, 1985. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  could  not-  (1)  Involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  concludes  that  the 
revised  heatup/cooldown  curves  comply 
with  Commission  guidance  of 
Regulatory  Guide  1.99  Revision  2  and  10 
CFR  50.  Appendix  G,  and.  therefore,  do 
not  involve  a  significant  hazards 
consideration. 

The  staff  has  reviewed  licensee's 
analysis  and  concludes  that  the 
amendments  satisfy  the  three  criteria 
listed  in  10  CFR  50.92.  Based  on  that 
conclusion  the  staff  proposes  to  make  no' 
significant  hazards  consideration 
determination. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street 
Dothan,  Alabama  36303, 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  1800  M  Street 
NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Alabama  Power  Company.  Docket  No. 
50-^348.  Joseph  M.  Fariey  Nuclear  Plant. 
Unit  No.  1.  Houston  County,  Alabama 

Date  of  amendment  request  October 
25, 1985. 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Technical  Specifications  to  change 
Figures  3.4-2  and  3.4-3  based  on  the 
results  of  analysis  of  Capsule  "U" 
Reactor  Vessel  Material  Radiation 
Surveillance  Program  in  response  to  the 
Commission's  letter  dated  May  2, 1986. 
Analysis  results  are  detailed  in  WCAP- 
10934  provided  to  the  Commission  by 
licensee  letter  dated  October  25, 1985. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Commission  has  provided  standards  for 
determining  whether  a  significant 
hazards  determination  exists  as  stated 
in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  could  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  analysis  concludes  that 
the  revised  heatup/cooldown  curves 
comply  with  Commission  guidance  of 
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Regulatory  Guide  1.99  Revision  2  and  10 
CFR  50.  Appendix  G,  and.  therefore,  do 
not  involve  a  signiflcant  hazards 
consideration. 

The  staff  has  reviewed  lecensee's 
analysis  and  concludes  that  the 
amendment  satisfies  the  three  criteria 
listed  in  10  CFR  50.92.  Based  on  that 
conclusion  the  staff  proposes  to  make  no 
signiflcant  hazards  consideration 
determination. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library.  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire.  1800  M  Street 
NW..  Washington.  D.C.  20036. 

NRC  Branch  Chief:  Steven  A  Varga. 

Adkansas  Power  and  Light  Company, 
Docket  No.  50-368,  Arkansas  Nuclear 
One  Unit  No.  2,  Pope  County  Arkansas 

Date  of  amendment  request: 
September  16. 1985. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
pertaining  to  the  Core  Protection 
Calculator  (CPC)  addressable  constants 
and  the  reactor  protection  system 
surveillance  requirements.  The  proposed 
TS  changes  are: 

1.  TS  2.2.2,  "Core  Protection 
Calculator  Addressable  Constants"  and 
Table  2.2-2,  which  provides  a  listing  of 
the  addressable  constants,  would  be 
deleted. 

2.  Notation  (9)  of  Table  4.3-1  would  be 
revised  to  reflect  the  changes  discussed 
in  Item  1. 

3.  Notation  (10)  of  Table  4.3-1 
concerning  the  reactor  protection  system 
(RPS)  surveillance  requirements  would 
be  deleted. 

4.  A  note  to  TS  6.8.1.g,  an 
administrative  requirement  concerning 
the  CPC  addressable  constants,  would 
be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  CPC  system  is  an  integral  part  of 
the  ANO-2  RPS  and  monitors  certain 
NSSS  variables  and  initiates  a  reactor 
trip  if  fuel  design  limits  are  approached 
as  a  result  of  an  abnormal  event.  The 
CPC  addressable  constants  are  provided 
to  allow  calibration  of  the  CPC  for  more 
accurate  indications  of  power  level.  RCS 
flow,  and  radial  peaking.  In  addition,  the 
CPC  addressable  constants  allow 
inclusion  of  allowances  for 
measurement  uncertainties  or 
inoperable  requipment.  the  addressable 
constants  are  variable  which  are 
expected  to  be  modified  between  cycles 
or  even  duimg  reactor  operation.  To 
prevent  gross  errors  upon  operator  entry 
of  an  addressable  constant  during  the 


CPC  system  caUbration,  the  CPC 
software  has  been  designed  with 
automatic  input  checks  against  the 
limits  that  are  specified  by  the  CPC 
functional  design  specifications.  In 
addition,  any  CPC  software  changes 
involving  addressable  constants  or 
software  limit  values  are  made  and 
tested  under  NRC  approved  software 
procedures. 

With  respect  to  Item  1  of  the  proposed 
changes,  the  proposed  changes  may  be 
considered  a  relief  granted  upon 
demonstration  of  acceptable  operation 
from  an  operating  restriction  imposed 
because  acceptable  operation  was  not 
yet  demonstrated.  In  its  application,  the 
licensee  states  that  ANO-2  was  the  first 
Combustion  Engineering  (CE)  plant 
equipped  with  the  CPC  System  and  the 
TS  related  to  the  CPC  addressable 
constants  were  imposed  because  the 
system  was  the  first  application  of  a 
digital  computer  based  RPS.  Subsequent 
operational  experience  with  the  CPC 
systems,  both  at  ANO-2  and  other  CPC 
equipped  plants  (San  Onofre  2  and  3, 
Waterford,  and  Palo  Verde-l)  has 
demostrated  acceptable  operations. 
Relief  bora  the  administrative 
restrictions  related  to  the  CPC 
addressable  constants  and  their 
software  limit  values  was  evaluated  and 
found  acceptable  in  the  NRC  Staff 
Safety  Evaluation  dated  April  22. 1985. 
Our  position  regarding  this  subject 
matter  was  reaffirmed  when  the  TS  for 
Palo  Verde-l  (NUREG-1133.  May  1985) 
was  issued  without  the  CPC  addressable 
constants  and  their  software  limit 
values.  Based  on  the  above  discussion. 
Item  1  of  the  proposed  changes  appears 
to  match  an  example  of  "no  significant 
hazards"  in  the  guidance  provided  by 
the  Conunission  (48  FR 14871),  namely,  a 
relief  granted  upon  demonstration  of 
acceptable  operation  from  an  operating 
restriction  that  was  imposed  because 
acceptable  operation  was  not  yet 
demonstrated.  This  assumes  that  the 
operating  restriction  and  the  criteria  to 
be  applied  to  a  request  for  relief  have 
been  estabhshed  in  a  prior  review  and  it 
is  justified  in  a  satisfactory  way  that  the 
criteria  have  been  met. 

Item  2  of  the  proposed  changes 
deleting  the  reference  to  Table  2.2-2 
from  Notation  (9)  of  Table  4.3-1  would 
be  to  achieve  consistency  throughout  the 
TS  based  on  the  fact  that  Item  1  of  the 
proposed  changes  would  delete  Table 
2.2-2.  Item  3  of  the  proposed  changes 
which  specified  the  term  of  the  specific 
amendment  which  added  Notation  (10) 
to  Table  4.3-1  would  be  a  purely 
administrative  change  in  that  the  term  of 
the  specific  amendment  expired  on 
February  1. 1983.  Item  4  of  the  proposed 
changes  which  would  delete  a  note 


requiring  a  prior  Plant  Safety  Committee 
(PSC)  approval  of  modifications  to  the 
CPC  addressable  constants  would  be  a 
purely  administrative  change  in  that  TS 
6.8.2  also  requires  a  prior  PSC  approval 
of  modifications  to  the  CPC  addressable 
constants.  Thus,  it  appears  that  Items  2, 
3  and  4  of  the  proposed  changes  match 
an  example  of  "no  significant  hazards" 
in  the  guidance  provided  by  the 
Conunission  (48  FR  14871),  namely  a 
purely  administrative  change  to  TS:  for 
example,  a  change  to  achieve 
consistency  throughout  TS,  correction  of 
an  errcn-,  or  a  change  in  nomenclature. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  examples  for  which 
no  significant  hazards  consideration 
exist,  the  staff  has  made  a  proposed 
determination  that  the  application  does 
not  involve  a  significant  hazrards 
consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  Arikansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq.,  Bishop,  Liberman,  Cook, 
Purcell  &  Reynolds,  1200  Seventeenth 
Street.  NW.,  Suite  700,  Washington,  D.C. 
20036. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261.  H.B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2.  Darlington 
County,  South  Carolina 

Date  of  amendment  request  August 
28,1985. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  for  the 
RB.  Robinson  Steam  Electric  Plant  Unit 
No.  2.  The  proposed  revision  involves  a 
shift  complement  reduction  to  one  less 
than  the  minimum  requirement  of  TS 
sections6.2.3.a  and  6.2.3.b  for  a  period  of 
time  not  to  exceed  two  hours.  The 
provision  is  provided  for  the  Standard 
Technical  Specification  praft  NUREG- 
0452,  Rev.  5).  The  provision  provides  for 
an  unexpected  absence  of  an  on-duty 
shift  member. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Conunission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  prevously 
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evaluated;  (2)  creat(  the  possibility  of  a 
new  or  different  kin  i  of  accident  from 
accidents  previously  evaluated;  or  (3) 
involve  a  signiHcani  reduction  in  margin 
of  safety.  Carolina  I^wer  &  Light 
Company  has  deteriuned  that  the 
requested  amendment: 

(1)  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  because  control  room  and/or 
fire  brigade  functions  can  be  managed 
sufBciendy  without  significant  safety 
impact  while  the  shift  complement  and/ 
or  fire  brigade  is  tenfporarily  one  less 
than  the  minimiiTn  required. 

(2]  Would  not  create  the  possibility  of 
a  new  or  different  klid  of  accident  £ram 
any  accident  previously  evaluated 
because  the  functjotu  of  reactor 
operations  or  fire  figpting  can  be 
managed  with  one  less  than  the 
minimum  required,  n>r  a  short  period  of 
time  while  the  complement  is  being 
restored.  Thus,  no  n#w  or  different 
accident  situations  ft'om  those 
previoulsy  evaluated  can  be  created. 

(3)  Would  not  inv 
reduction  in  the  ma 
because  immediate 
taken  to  restore  the 
and/or  fire  brigade 
minimum  withiii  twoj  hours. 

The  staff  has  reviewed  the  licensee's 
determination  and  fi  ids  it  acceptable. 
Based  on  the  above,  the  staff  proposes 
to  determine  that  thq  proposed  changes 
meet  the  criteria  of  10  CFR  50.92(c)  and, 
therefore,  do  not  involve  significant 
hazrds  considerations. 

Local  Public  Docw  nent  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avetues.  Hartsville, 
South  Carolina  29533. 

Attorney  for  licence:  Shaw,  Pittman, 
Potts,  and  Trowbridge,  1800  M  Street, 
^iw  ,  Washington,  d]c.  20036, 


|lve  a  significant 

I  of  safety 
Action  would  be 

ift  complement 
lie  required 


NRC  Branch  Chief:  Steven  A.  Varga. 

CaroUna  Power  and  Light  Company, 
Docket  No.  50-281.  h  M.  Robinson  Steam 
Electric  Plant.  Unit  N  d.  2,  DarUngton 
County,  South  Caroli  sa 

Date  of  amendmen  f  request 
September  24, 1985. 

Description  ofaaie  ndment  request 
The  proposed  amend  ment  would  revise 
Technical  Specificatibns  (TS)  for  the 
HJB.  Robinson  Steami  Electric  Plant  Unit 
No.  2.  The  proposed  fevision  involves 
administrative  correc  tions.  deletions  of 
obsolete  requirement  i,  and  mislabeling 
as  follows:  ■ 

(1)  Deleting  referenlces  to  low 
temperature  physics  testing  from  TS 
3.3.1.1  and  3.3.2.1  because  the  testing  is 
required  only  for  initial  (first  cycle) 
start-up  and  therefor*  is  obsolete. 


(2)  Delete  safety  related  snubber 
listings  (Table  3.13-1  and  Table  3.13-2 
from  the  TS  and  references  to  the  Tables 
in  accordance  with  NRC  Generic  Letter 
84-13. 

(3)  Replace  label  Turbine  Trip 
Setpoint  %vith  "Turbine  Trip  Logic"  on 
TS  Table  4.1-1,  Item  22. 

Turbine  Trip  Logic  involves  contact 
closure  rather  than  a  calibrated  setpoint 
value.  The  contact  closure  results  from 
equipment  performing  a  function 
(breaker  operation  or  relay  contact 
operation).  Therefore,  testing  is  a  more 
appropriate  terminology  for  verifying  the 
operability  of  this  function  than 
calibration.  The  frequency  of  the 
operability  verification  remains 
unchanged. 

(4)  Delete  TS  6.14.  Environmental 
Qualification.  TS  6.14.  Environmental 
Qualificadon,  was  imposed  by  order 
dated  October  24, 1980.  TS  6.14.1 
imposed  an  implementation  deadline  of 
June  30, 1982  for  environmental 
qualification  of  safety-related  electrical 
equipment.  That  deadline  was 
subsequently  suspended  by  10  CFR 
50.49.  TS  6.14.2  establishes  a  deadline  of 
December  1, 1980  to  provide  complete 
and  auditable  centralized  records  of 
environmental  qualification 
documentation.  This  records  retention 
requirement  is  presently  addressed  by 
10  CFR  50.49U).  Therefore,  the  TS  6.14 
requirements  have  been  superseded  by 
the  Regulatory  Requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Carolina  Power  &  Light  Company 
(CP&L)  has  reviewed  this  request  and 
has  determined  that  the  proposed 
revisions  do  not  increase  the  possibility 
or  consequences  of  an  accident 
previously  evaluated,  or  create  the 
possibility  of  a  new  accident  previously 
because  there  are  no  physical 
alterations  of  the  plant  configuration  or 
changes  to  setpoints  or  operating 
parameters.  The  proposed 
administrative  revisions  merely  correct 
mislabeling  errors,  deleting  obsolete  and 
superceded  requirements,  and  relocating 
tables  in  accordance  with  NRC  GL  84- 
13.  Due  to  the  administrative  nature  of 
these  revisions,  the  margin  of  safety  is 
not  reduced. 

CP&L  has  reviewed  the  request  for  the 
proposed  administrative  revisions  and 
determined  that  these  revisions  do  not 
(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possiblity  of  a  new  or 
different  kind  of  ccident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  the 


proposed  revisions  involve  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
proposed  amendment  and  the  CP&L 
determination  and  finds  it  acceptable. 

Therefore,  the  staff  proposes  to 
determine  that  no  significant  hazards 
consideration  is  involved  in  the 
proposed  amendment. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535. 

Attorney  for  licensee:  Shaw,  Pittman. 
Potts,  and  Trowbridge.  1800  M  Street, 
NW.,  20038. 

NRC  Branch  Chief:  Washington.  D.C 
Steven  A.  Varga. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261,  H.B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2.  Darlington 
County,  South  Carolina 

Date  of  amendment  request  October 
9.1985. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  for  the 
H.B.  Robinson  Steam  Electric  Plant  Unit 
No.  2.  The  proposed  revision  involves: 
(1)  Three  changes  of  an  editorial  nature 
such  as  consistency  of  terminology, 
correction  of  figure  number  and  adding 
a  reference  document:  (b)  one  change 
reinstates  pre-Amendment  No.  87 
phraseology  for  operational 
requirements  during  calibration  of  the 
excore  detectors  and  apparently  reduces 
restrictions  imposed  with  Amendment 
No.  87;  and  (c)  two  changes  update 
methodology  used  for  incore 
instrumentation  calibration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Carolina  Power  &  Light  Company 
(CP&L)  has  reviewed  this  request  and 
has  determined  that  the  proposed 
revisions  do  not  increase  the  possibility 
of  a  new  accident  previously  evaluated, 
or  create  the  possibility  of  a  new 
accident  because  there  are  no  physical 
alterations  of  the  plant  configuration  or 
changes  to  setpoints  or  operation 
parameters.  The  proposed 
administrative  revisions  merely  correct 
typographical  errors.  Due  to  the 
administrative  nature  of  these  revisions 
the  margin  of  safety  is  not  reduced. 

A.  Administrative/Editorial  Changes 

Changes  to  TS  sections  3.10  and  3.11- 
2  are  editorial  changes  addressing 
consistency  of  terminology,  correcting  a 
figure  number,  and  adding  a  reference 
document.  These  items  clearly  are 
consistent  with  the  criteria  provided  by 
48  FR 14871  example  (i)  "a  proposed 
amendment .  .  .   will  likely  be  found  to 
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involve  no  significant  hazards 
consideration,  if  opera  tionK)f  the  facility 
in  accordance  with  proposed 
amendment  involves  ...   a  purely 
administrative  change  to  the  TS:  for 
example,  a  change  to  achieve 
consistency  throughout  the  TS, 
correction  or  an  error,  or  a  change  in 
nomencIatiu«. 

B.  Allowable  Power  During  Calibration 
(Section  3.m2.9) 

The  change  addresses  the  axial  flux 
conditions  allowed  during  calibration  of 
the  excore  detectors.The  requested 
change  would  grant  relief  from  a 
restriction  which  was  inadvertently 
imposed  by  the  Amendment  87  wording. 
No  safety  concerns  or  margins  of  safety 
have  been  reanalyzed  in  which  this 
inappropriate  restriction  was  considered 
critical  in  limiting  the  probability  or 
consequences  of  any  postulated 
accident  which  established  the  basis  for 
the  existing  analysis  of  safety  concerns 
and  margins  of  safety.  Plant  safety 
parameters  would  not  be  adversely 
affected  since  the  allowable  plant 
conditions  would  be  bounded  by  the 
more  lenient  provisions  of  any 
previously  analyzed  conditions. 
Therefore,  this  change  would  not  impact 
the  plant's  ability  to  respond  to 
postulated  accident  scenarios  or 
mitigate  the  consequences  of  an 
accident.  The  more  restrictive  limits 
would  not  reduce  any  margin  of  safety 
and,  due  to  the  limited  scope  and 
conservative  nature  of  the  change,  no 
new  potential  accident  scenarios  have 
been  identified.  Therefore,  the  proposed 
change  does  not  adversely  affect  any  of 
the  parameters  addressed  in  the  10  CFR 
50.92  criteria  and  does  not  constitute 
Significant  Hazards  Consideration 

C.  Revised  Data  Collection 
Methodology  (Section  3.11.1) 

Item  5  and  6  of  the  proposed  change 
provided  a  slightly  revised  methodology 
for  use  of  the  incore  instrumentation  for 
calibration  of  the  excore  detectors.  The 
proposed  methodololgy  is  consistent 
with  the  NRC-approved  provisions  of 
WCAP-8648-A,  "Excore  Detector 
Recalibration  Using  Quarter-Core  Flux 
Maps,  February  1979." 

This  proposed  change  to  the 
calibration  methodology  does  not 
adversely  affect  the  previously  defined 
10  CFR  50.92  criteria  and,  therefore, 
does  not  constitute  a  Significant 
Hazards  Consideration.  Although  the 
proposed  change  may,  in  some  cases, 
reduce  the  number  of  data  points 
collected  (from  a  minimum  of  16  to  15) 
and  slightly  change  the  falibration  data, 
this  is  not  considered  statistically 
significant  in  light  of  the  number  of 


readings  taken  and  the  uncertainty 
inherent  in  fitting  a  final  calibration 
curve  to  the  data  points. 

This  change  wiU  not  result  in  any 
significant  degradation  of  the  accuracy 
of  the  calibration  which  could 
subsequently  result  in  any  reduced 
margin  of  safety,  increased  possibiUty  of 
an  accident  or  create  a  new  accident 
scenario. 

This  change  does  not  impact  the 
operation  of  the  plant  during  calibration. 
The  plant's  ability  to  respond  to 
challenges  during  the  calibration  period 
is  unaffected  by  the  change  in 
methodology.  ITherefore,  no  increase 
accident  possibilities,  reduced  margins 
of  safety,  or  new  accident  scenarios  are 
postulated  as  a  result  of  any  altered 
plant  configurations  or  parameters 
during  the  recalibration  period. 

CP&L  had  reviewed  the  request  for  the 
proposed  administrative  revisions  and 
the  proposed  minor  non-signiHcant 
tehcnical  revision  and  determined  that 
these  revisions  do  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possiblity  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore  the  proposed 
revisions  involve  no  signiHcant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
proposed  amendment  and  the  CP&L 
determination  and  finds  it  acceptable. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535. 

Attorney  for  licensee:  Shaw,  Pittman, 
Potts,  and  Trowbridge,  1800  M  Street, 
NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Commonwealth  Edison  Company, 
Docket  No.  50-373,  La  Salle  County 
Station.  Unit  1,  La  Salle  County,  Illinos 

Date  of  amendment  request: 
November  13, 1985. 

Description  of  amendment  request 
The  proposed  amendment  to  Operating 
License  NPF-11  would  revise  the  La 
Salle  Unit  1  Technical  Specifications  to 
add  an  excess  flow  check  valve  to  the 
instrument  line  for  the  containment 
flood-up  measurement  system. 

Under  certain  post  accident 
conditions,  the  primary  containment 
must  be  flooded  above  the  top  of  the 
active  fuel  to  provide  for  long  term 
recovery.  The  licensee  is  providing 
instrumentation  to  measure  the  level 
range  in  question.  The  level 
measurement  system  requires  two 
inputs,  a  level  signal  and  a  pressure 
signal.  The  pressure  transmitter  which 


feeds  this  system  must  be  connected  to 
the  primary  containment  atmosphere. 
This  addition  involves  adding  a  three- 
quarter  indi  instrument  line  to  a  2  inch 
vent  line  entering  the  primary 
containment.  This  instrument  line  is 
designed  to  satisfy  the  requirements  of 
General  Design  Criteria  56.  This  line  is 
Seismic  Category  I  and  terminates  in  an 
instrument  which  is  Seismic  Category  I. 
The  line  is  provided  with  a  manual 
isolation  valve  and  an  excess  flow 
check  valve.  This  excess  How  check 
valve  is  a  primary  containment  isolation 
valve,  and  therefore  must  be  added  to 
the  Technical  Specification  Table  3.6.3- 
1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  additional  containment  penetration 
will  be  designed  in  accordance  with 
General  Design  Criteria  56.  This 
additional  instrument  line  will  not 
significantly  increase  the  consequences 
of  any  postulated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
instrument  failure  has  already  been 
evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
instrument  line  meets  the  regulatory 
requirements  to  ensure  that  the  margin 
of  safety  is  maintained. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 
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Attorney  for  licenkee. 
and  Burice,  Suite  840 
Ave.,  NW.,  Washing  ton, 

NRC  Branch  Chie^ 


Isham.  Lincoln 
1120  Connecticut 

D.C  20036, 
Walter  R.  Buder. 


Commonwealtfa  Edison  Company, 
Docket  No.  50-373,  U  Salle  County 
Statkn.  Unit  1,  U  Salle  County.  Illinois 

Date  of  amendment  request: 
November  13, 1985. 

Description  of  amendment  request 
The  proposed  amendment  to  Operating 
License  NFF-ll  would  revise  the  La 
Salle  Unit  1  Technical  Specifications  to 
reflect  a  reactor  scram  on  low  control 
rod  drive  pump  discharge  pressure 
modification  as  required  for  completion 
by  License  Conditiod  2.0.(15],  prior  to 
startup  after  the  first  refueling.  This 
modification  is  being  performed  to 
address  a  concern  wfien  the  reactor 
vessel  is  at  less  than  lopera  ting  pressure 
(less  than  950  psig)  t^a  the  conbvl  rod 
drive  acciunulators  do  not  maintain 
adequate  pressure  to  accomplish  a 
scram  function  (startyp  and  refueling 
modes).  La  Salle  Unil  1  is  presenUy  in  its 
first  refueling  outageJ  and  the 
modification  required  by  License 
Condition  2.C(15)  will  be  completed 
during  this  outage.  It  is  necessary  to 
amend  the  Technical  iSpecifications  to 
reflect  the  modifications  prior  startup 
after  the  first  refueling. 

Basis  for  proposed^o  significant 
hazards  consideratidn  determination: 
The  Commission  hasnprovided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  sknificant  hazards 
consideration  if  operftion  of  the  faciUty 
in  accordance  with  the  proposed 
amendment  would  ndt:  (1)  Involve  a 
significant  increase  ii  the  probability  or 
consequences  of  an  aiccident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind] of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  teduction  in  a 
margin  of  safety. 

The  licensee  has  d<  termined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not: 

(l]Involve  a  signifi(  ant  increase  in  the 
probability  or  conseq  nences  of  an 
accident  previously  e  Lraluated  because 
this  change  to  the  Te<  hncial 
Specifications  provide8  greater 
assurance  that  the  scram  function  will 
mitigate  the  consequences  of  a 
postulated  accident.  This  control  rod 
drive  charging  water  header  low 
pressure  scram  is  disiussed  in  the  Final 
Safety  Analysis  Repoi^  and  in  La  Salle 
County  Station  Safety  Evaluation  Report 
Supplement  7.  The  setpoints  are  based 
on  uncertainties  alkn  red  by  the 


calibrated  range  of  the  pressure 
transmitter  cmd  trip  units. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  this 
change  does  not  eliminate  any 
previously  required  scram  function  but 
adds  an  additional  one  to  greater  ensure 
automatic  control  rod  insertion 
capability  under  all  plant  operating 
conditicHis. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  this  change 
maintains  or  increases  the  likelihood 
that  proper  control  rod  scram  capability 
will  be  available  during  cdl  plant 
conditions. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  VaUey 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke,  Suite  840, 1120  Connecticut 
Avenue,  NW..  Washington,  D.C.  20036 

NRC  Branch  Chief:  W.  R.  BuUer. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  and  50-374.  La  Salle 
County  Station,  Units  1  and  2,  La  SaOe 
County,  niinots 

Date  of  amendment  requests: 
November  13, 1985. 

Description  of  amendment  requests: 
The  proposed  amendments  to  Operating 
License  NPF-11  and  Operating  License 
NPF-18  would  revise  the  La  Salle  Units 
1  and  2  Technical  Specifications  to 
reflect  a  low  and/or  degraded  grid 
voltage  modification  as  required  for 
completion  by  License  Condition 
2.C420)  for  Unit  1  and  License  Condition 
2.C.(11)  for  Unit  2.  These  modifications 
will  be  installed  on  Divisions  I,  H,  and 
in  in  Unit  1  and  the  modifications  have 
been  completed  on  Unit  2  for  Divisions 
n  and  III.  The  modification  of  Division  I 
for  Unit  2  will  be  completed  prior  to 
startup  after  the  first  refueling  outage  for 
Unit  2  as  required  by  License  Condition 
2.C.(11). 

The  orginal  design  provided  no 
protection  against  a  degraded  voltage 
condition  between  the  trip  setpoint  of 
the  normal  (first  level)  of  undervoltage 
relays  and  90  percent  of  rated  voltage. 
With  this  revised  design,  the 
engineered-safety-feature  bus  will 
automatically  disconnect  from  the 
degraded  power  sources,  shed  loads, 
and  transfer  to  the  diesel  generator  if  a 
degraded  voltage  condition  exists  for 
more  than  5  minutes  during  normal  plant 
conditions  or  immediately  upon  receipt 
of  an  emergency  core  cooling  system 
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initiation  signal.  The  required 
emergency  loads  are  then  automatically 
energized  through  load  sequencing  logic 
if  an  intitation  signal  is  present,  llie 
additional  degraded  voltage  logic  will 
add  two  undervoltage  relays  and  a  time 
delay  to  each  4.16  Kv  bus.  The 
undervoltage  relays  are  set  to  trip  at 
approximately  92  of  bus  voltage  and 
have  a  built  in  10  second  time  delay  to 
prevent  momentary  voltage  drops  from 
activating  the  system.  The  five  minute 
time  delay  will  allow  the  operator  time 
to  initiate  corrective  action  during  non- 
accident  conditions. 

License  Condition  2.C.(20]  of  Unit  1 
refueling  outage  for  Unit  1.  Similarly. 
Unit  2,  as  indicated  above,  also  requires 
this  system  to  be  installed  prior  to 
startup  after  the  first  refueling  of  Unit  2. 
However,  since  Division  II  and  III 
modifications  are  completed  for  Unit  2 
and  Unit  1  is  presently  in  its  first 
refueling  outage,  the  Technical 
Specifications  are  being  amended  to 
reflect  the  modifications  for  Divisions  L 
n,  and  in  for  Unit  1  and  Divisions  II  and 
III  for  Unit  2  prior  to  the  initiation  of 
Cycle  2  for  Unit  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)].  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendments  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
this  modification  reduces  to  the 
possibility  of  common  mode  failure  of 
electrical  equipment  due  to  operation 
outside  the  qualified  voltage  range  of 
the  equipment. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
loss  of  offsite  power  is  an  analyzed 
accident  and  this  modification  does  not 
affect  that  event. 

t3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  this  change 
provides  additional  limitations  and 
therefore  fits  the  example  of  a  change 
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not  likely  to  involve  a  significant 
hazards  consideration  as  indicated  in  48 
FR  14870  item  (ii). 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke,  Suite  840, 1120  Connecticut 
Avenue.  NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  W.R.  Butler. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lude  Plant,  Unit 
No.  1,  St.  Lude  County,  Floricfo 

Date  of  amendment  request:  October 
22, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
changes  in  the  Technical  Specifications 
to  support  the  installation  of  the  safety 
grade  automatic  Auxiliary  Feedwater 
Actuation  System  (AFAS)  that  is  being 
installed  to  satisfy  the  requirements  of 
NUREG-0737.  Action  Item  n.E.1.2. 

The  change  revises  Table  3.3-3,  Table 
3.3-4,  Table  3.3-5,  and  Table  4.3-2.  and 
lists  an  additional  responsibility  for  the 
Facility  Review  Group  in  Technical 
Specification  6.5.1.6. 

The  change  to  Table  3.3-3  revises  item 
7,  Auxiliary  Feedwater,  to  include 
manual  trip  buttons,  automatic  actuation 
logic,  and  steam  generator  level  as 
inputs  to  the  AFAS.  Item  8,  Auxiliary 
Feedwater  Isolation,  was  added  to 
account  for  the  system's  ability  to 
isolate  a  faulted  steam  generator  based 
on  high  differential  pressure  between 
the  steam  generators  and/or  the 
feedwater  headers.  Action  Statements 
were  added  to  describe  required  action 
when  the  AFAS  does  not  satisfy  the 
channel  requirements  listed  in  Table 
3.3-3. 

The  change  to  Table  3.3-4  revised 
item  7  and  adds  item  8  to  include  all  the 
inputs  listed  above  with  their  applicable 
trip  values  and  allowable  values. 

The  change  to  Table  3.3-5  adds  item 
l.f  to  include  a  manual  AFAS  initiating 
signal  and  revises  item  8,  Steam 
Generator  Level,  to  reflect  the  new 
Auxiliary  Feedwater  system  response 
time  based  on  new  equipment 
instrument  uncertainty. 

The  change  to  Table  4.3-2  revises  item 
7  and  adds  item  8  to  include  the  inputs 
to  the  AFAS,  as  li^ed  above,  and  lists 
the  associated  surveillance 
requirements  for  each  input. 

The  change  to  Technical  Specification 
6.5.1.6  adds  paragraph  6.5.1.6.m  to  the 
list  of  responsibilities  of  the  Facility 


Review  QtMip.  It  requires  the  FRO  to 
review  and  document  the  judgement 
concerning  prolonged  operation  in  an 
abnormal  configuration  as  allowed  in 
Action  Statement  13  of  Table  3.3-3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the  criteria 
given  in  10  CFR  50.92(c)  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  considerations 
relates  to  additional  limitations, 
restrictions,  or  controls  not  presently 
included  in  the  technical  specifications 
(ii).  The  changes  proposed  by  this 
amendment  are  a  direct  result  of 
meeting  the  requirements  of  NUREG- 
0737.  Action  Item  II.E.1.2.  This  action 
imposes  greater  restrictions  and  controls 
than  presently  included  in  the  technical 
specifications,  therefore,  example  (ii) 
appUes  to  this  case.  In  addition, 
example  (i),  dealing  with  changes  of  a 
purely  administrative  nature  or  to 
achieve  consistency  in  the  technical 
specifications  also  applies  in  this  case 
because  the  changes  will  make  the  Unit 
1  Technical  Specifications  similar  to 
those  approved  and  being  used  in  the  St. 
Lucie  2  Technical  Specifications.  The 
AFAS  is  similar  in  both  units  and, 
therefore,  the  Technical  Specifications 
should  be  similar.  Based  on  the  above, 
the  staff  has  concluded  that  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  and  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Therefore,  the  proposed  changes 
meet  the  criteria  of  10  CFR  50.92  and  the 
staff  proposes  to  determine  that  the 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  33450. 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newman  and  Holtzinger.  1615  L 
Street  NW..  Washington.  D.C.  20036. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nudear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  request:  October 
11, 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Technical  Specifications  by  adding 
provisions  for  the  Reactor  Vessel  Level 


Instrumentation  System  (RVLIS)  and  the 
core  exit  thermocouples  for  detection  of 
inadequate  core  cooling  in  response  tn 
the  requirements  of  NUREG-0737 
following  the  Three  Mile  Island 
accident 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  appUcation  of  the 
standards  for  making  a  no  significant 
hazards  consideration  determination  by 
providing  certain  examples  (48  FR 
14870).  One  of  the  examples  is  "(ii)  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  for  example  a  more 
stringent  surveillance  requirement"  The 
proposed  Technical  Specifications  add 
limiting  conditions  of  operation  and 
surveillance  requirements  on  the 
Reactor  Vessel  Level  Instrumentation 
System  and  core  exit  thermocouples 
pursuant  to  a  Commission  request  in 
Generic  Letter  83-37  dated  November  1. 
1983.  Therefore,  the  Commission 
proposes  that  the  changes  would  fall 
into  the  category  of  a  no  significant 
hazard  consideration  determination  as  it 
contains  additional  limitations  or 
controls. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library,  500  Market  Street  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  Shaw.  Pittman.  Potts 
and  Trowbridge.  1800  M  Street  NW., 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Iowa  Electric  Light  and  Power  Com|>any. 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  linn  County,  Iowa 

Date  of  amendment  request- 
November  13, 1985. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  (TS). 
During  the  implementation  of 
Amendment  No.  109  incorporating 
Radiological  Effluent  Technical 
Specifications  (RETS)  to  DAEC.  various 
problems  were  noted  which  required 
corrections  to  the  previously-approved 
amendment.  These  corrections  are 
needed  to  reflect  actual  operation  or 
design  of  the  DAEC  systems,  or  to 
provide  clarification  to  the  plan 
operations  personnel.  These  corrections 
should  have  been  included  in  the 
application  for  Amendment  No.  109  but 
were  not  noted  until  near  the  final 
implementation  of  the  RETS  program. 
The  corrections  are  generally 
summarized  in  the  following  groups: 
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(a)  Corrections  Relating  to  the  Steam  )et 
Air  Ejector  Post-tr  iatment  Monitor 

Since  the  TS  are  inchided  in  all  of  the 
monitoring  require  ments  in  Specification 
3^  references  to  the  post-treatment 
monitor  are  deleted  from  section  3.15. 
Section  3.2  is  corr^ted  to  include  both 
the  bypass  isolatio^  function  as  well  as 
the  of^as  isolation  function  omitted 
from  Amendment  No.  109.  The  o^as 
isolation  function  was  inadvertently 
deleted  from  the  tqxt  of  section  3.2  by 
the  amendment  application. 

This  correction  i^  being  made  to 
include  material  which  was  previously 
inadvertently  deleied  and  to  consolidate 
the  specifications  qelating  to  the  offgas 
post-treatment  mogitor  into  one  section. 

(b)  Corrections  Ma  de  to  Provide 
Clarification 

Corrections  are  fteing  made  to  reflect 
the  actual  opera  tioti  or  design  of  the 
plan  and  are  not  pi^oposed  to  reduce  any 
operating  or  surveillance  requirement.  In 
the  case  of  the  revision  to  page  3.15-10, 
the  correction  is  bejing  made  because  the 
system  to  which  thfe  specification 
applies  was  not  designed  such  that  it 
can  be  placed  in  a  non-operating  mode 
for  functional  testiag. 

(c)  Corrections  Regjarding  use  of  Vendor 
Process  Control  Pn^grams 

This  correction  is  being  made  to 


delete  the  paragra, 
vendor  that  procesi 
DAEC  to  have  an 
process  control  p 
Specification  3.16 
vendcw  programs 
accordance  with 


which  requires  a 
radwaste  at  the 
tC-approved 

im.  The  bases  for 
ill  reflect  that 
ill  be  approved  in 
DAEC  TS.  There 


are  currently  no  Nl^-approved  programs 
for  vendors.  The  specification  in  the 
previous  application  should  have 
referenced  the  DA^  TS,  and  not  NRC 
approval. 

(d)  Other  Corrections  Included  in  the 
Change  are  Administrative  in  Nature 
and  Are  Made  To  Correct  Grammar  or 
Typographical  Err^.  or  To  Update 
References  to  the  Final  Safety  Analysis 
Report  (FSAR) 

Basis  for  propos^  no  significant 
hazards  consideraaon  determination: 
The  Commission  h^s  provided 
standards  (10  CFR  S0.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendm^t  to  an  operating 
license  for  a  facilit)|  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proiMsed  ^endment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 


UMI 


the  possibility  of  a  new  or  different  kind 
of  accident  fiom  any  accident  previously 
evaluated:  or  (3)  involve  a  sipiifcant 
reduction  in  a  margin  of  safety. 

We  have  reviewed  the  licensee's 
request  for  amendment  (items  a,  b,  c  and 
d  below  refer  to  groups  a,  b,  c  and  d 
above)  and  find  that  the  proposed 
amendment: 

(1)  Does  not  involve  a  significant 
increase  in  the  probability  or ' 
consequences  of  an  accident  previously 
evaluated,  because:  (a)  Consolidation  of 
Steam  Air  Ejector  Post-treatment 
monitoring  requirements  is  an 
administrative  change  which  provides  a 
clarification  of  the  TS,  (b)  the  change 
reflects  the  actual  operation  and  design 
of  the  plant  without  changing  the  actual 
requirements  of  the  TS,  (c)  although  the 
removal  of  the  NRC-qualified  vendor 
requirement  could  reduce  the  margin  of 
safety,  the  requirement  that  the  selected 
vendor  will  meet  all  the  requirements  of 
the  DAEC  TS  mitigrates  the  deletion  of 
the  NRC-approved  vendor  requirement, 
and  (d)  correction  of  grammar, 
typographical  errors,  or  update  of 
references  to  the  FSAR  are 
administrative  changes; 

(2)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident 
because:  (a]  Consideration  of  the  Steam 
Air  Ejector  Post-treatment  monitoring 
requirements  is  an  administrative 
change,  (b)  reflecting  the  actual 
operation  and  design  of  the  DAEC  does 
not  affect  the  accidents,  (c)  removal  of 
the  NRC-approved  vendor  requirement 
does  not  relieve  the  selected  vendor 
from  the  requirements  of  the  TS,  and  (d) 
correction  of  errors  is  an  administrative 
change. 

(3)  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because: 
(a)  Consobdation  of  TS  requirements  in 
a  section  of  the  TS  does  not  affect  the 
margin  of  safety,  (b)  reflecting  the  actual 
operation  and  design  without  changing 
the  requirements  does  not  affect  the 
margin  of  safety,  (c)  removal  of  NRC- 
approved  vendor  requirements  may 
reduce  the  margin  of  safety,  but  such  a 
reduction  is  not  expected  to  be 
significant  and  will  be  mitigated  by  the 
requirement  that  the  selected  vendor 
will  be  bound  by  the  requirements  of  the 
TS. 

Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
proposed  changes  involve  no  significant 
haziards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  SE.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Harold  F.  Reis,  Esquire. 
Newman  and  Holtzinger.  1025 


Connecticut  Avenue,  NW.,  Washington. 
D.C.2003& 

NRC  Branch  Chief:  Domoiic  B. 
Vassallo. 

Niagara  Mohawk  Power  Corporatioii, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1.  Oswego, 
County,  New  York 

Date  of  amendment  request:  April  26. 
1985. 

Description  of  amendment  request 
The  amendment  would  modify  the 
Technical  Specification  (TS)  to:  (1)  Add 
the  requirement  for  maintaining  the 
suppression  pool  temperature,  and  (2) 
delete  the  requirement  to  maintain  a 
drywell  to  suppression  chamber 
differentiai'pressure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  mvolve  significant  hazards 
considerations  (48  FR  14870).  These 
examples  include:  (ii)  A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  no  presently 
included  in  the  Technical  Specifications: 
for  example  a  more  stringent 
surveillance  requirement. 

The  suppression  pool  temperature 
monitoring  imposes  an  additional 
requirement  and,  therefore,  is  similar  to 
example  (ii). 

The  Conunission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

For  the  case  of  the  deletion  of  the 
requirement  for  maintaining  a  drywell  to 
suppression  chamber  differential 
pressure,  our  determination  is  as 
follows: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  removal  of  the  pressure  differential 
requirement  between  the  drywell  and 
the  suppression  pool  only  slightly 
changes  the  stresses  on  the  containment 
structure  during  postulated  accident 
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conditions  considering  the  modifications 
made  as  a  part  of  the  long  term  Mark  I 
containment  program. 

(2)  The  removal  of  the  pressure 
differential  between  the  drywell  and  the 
suppression  pool  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  of  the  factors  stated 
in  (1)  above. 

(3)  The  margins  of  safety  for  the 
primary  containment  are  not  reduced  by 
the  proposed  change  because  the  Mark  I 
containment  has  been  strengthened  by 
the  modifications  made  as  a  part  of  the 
long  term  Mark  I  program. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  or  by 
examples  for  which  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
the  application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  College  at 
Oswego.  Penfield  Library — Documents. 
Oswego.  New  York  13128. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire.  Conner  &  Wetterhahn.  Suite 
1050, 1747  Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20006. 

NRC  Branch  Chief:  Domenic  R 
Vassallo. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station,  Unit  Na  1,  Oswego 
County,  New  York 

Pate  of  amendment  request-  October 
17.1985. 

Description  of  amendment  request 
The  amendment  would  modify  the 
Technical  Specification  (TS)  by 
changing  Figure  6.2.1  to  reflect  a  change 
in  the  management  organization  at 
Niagara  Mohawk  Power  Corporation 
(NMPC).  The  Senior  Vice  President  for 
NMPC  will  assume  the  authority  and 
functions  associated  with  Nine  Mile 
Point.  Unit  No.  1  formerly  performed  by 
the  Executive  Director  of  Nuclear 
Operations.  This  change  to  the  TS 
restores  the  management  organization  to 
the  form  originally  approved  for  the 
facility. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  5a92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  finun 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigi^cant  reduction  in  a 
margin  of  seiety. 

The  licensee  presented  its 
determination  of  significant  hazards 
considerations  as  follows: 

The  proposed  amendment  incorporates  a 
management  organizational  change  to 
improve  the  overall  perfonnance  of  Nine  Mile 
Point  Unit  2.  The  Corporatioa  has  identified 
Mr.  C.V.  Mangan.  a  senior  level  executive 
employed  by  Niagara  Mohawk  Power 
Corporatioa  as  )»ving  tiie  requisite  skills 
and  experience  to  substantially  enhance 
Niagara  Mohawk's  nuclear  management 
organization.  Therefore,  the  proposed 
amendment  will  not  invoke  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  management  organzation  change  has 
been  initiated  to  utilize  the  skills  and 
knowledge  of  Mr.  CV.  Mangan  to  enhance 
our  management  capabilities.  The  Board  of 
Directors  of  Niagara  Mohawk  Power 
Corporation  has  created  the  position  of 
Senior  Vice  President  and  has  designated  Mr. 
C.V.  Mangan  as  Senior  Vice  president  for 
Niagara  Mohawk.  As  Senior  Vice  President, 
Mr.  Mangan  assumes  the  authority  and  the 
functions  associated  with  Nine  Mile  Point 
Unit  1  fonneriy  perfonned  by  the  Executive 
Director  of  Nuclear  Operations.  In  his  new 
capacity  Mr.  Mangan  will  be  responsible  for 
all  aspects  of  nuclear  engineering,  nuclear 
licensing,  and  operation  oi  Nine  Mile  Point 
Unit  1. 

The  change  in  the  management 
organization  is  the  result  of  Niagara  Mohawk 
Power  Corporation's  determination  to 
provide  the  highest  level  of  management 
expertise  and  experience  in  the  operation  of 
Nine  Mile  Point  Unit  1  nuclear  facility  and  to 
insure  that  the  goal  of  improved  overall 
performance  at  Nine  Mile  Point  Unit  1  is 
achieved. 

The  staff  has  reviewed  the  licensee's 
significant  hazards  consideration 
determination  and  based  upon  this 
review,  the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  College  at 
Oswego,  Penfield  Library — Documents, 
Oswego,  New  York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  &  Wetteriiahn,  Suite 
1050, 1747  Pennsylvania  Avenue.  NW., 
Washington,  D.C.  20006. 

NRC  Branch  Chief  Domenic  R 
Vassallo. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment 
April  26, 1985.  as  supplemented  by 
submittal  dated  October  18. 1965. 


Description  of  amendment  request 
The  original  amendment  request  of  April 
28, 1985  was  initially  noticed  on  August 
14, 1985  (50  FR  32799).  The  supplemental 
information  revised  Item  Nos.  3,  5  and  6 
of  the  original  request  and  also  added  a 
new  Item  No.  7.  In  Item  No.  3,  section 
6.5.B.  Plant  Operating  Procedures — 
Radiological,  the  phrase  "and  concise 
statement"  is  replaced  by  "definition"  to 
clarify  the  Radiation  Protection  Plan.  In 
Item  No.  5,  Table  4.16.1,  com  and  potato 
environmental  radiation  sampling  will 
be  limited  to  the  areas  that  are  irrigated 
by  water  in  which  liquid  radioactive 
effluent  has  been  dischai^ed.  Item  No.  6 
corrects  typographical  errors  on  page 
229q.  Item  No.  7  adds  footnote  C  to 
Table  4.16.3  to  clarifj'  1-131  reportability 
in  environmental  samples. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  these, 
example  (i).  involving  no  significant 
hazards  consideration  is  "A  purely 
administrative  change  to  technical 
specifications:  For  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature." 
Item  Nos.  3  and  6,  above  match  this 
example  and  the  staff  therefore 
proposes  to  characterize  them  as 
involving  no  significant  hazards 
consideration. 

Item  No.  5  above  modifies  the 
requirement  for  potato  and  com 
envinmmental  radiation  sampling.  Over 
the  period  of  several  years,  a  uniform 
process  of  deep  well  irrigation  has  been 
developed  in  the  area  and  the  use  of 
river  water  for  irrigating  potato  and  com 
fields  has  been  discontinued.  The 
collection  of  potato  and  com  samples  is 
no  longer  a  valid  monitor  to  determine 
the  impact  of  liquid  release  of 
radioactivity  into  the  river.  The  land  use 
census  spedfied  ha  the  Technical 
Specifications  does  not  identify  high  D/ 
Q  com  and  potato  locations.  Leafy  green 
vegetable  samples  from  a  garden  in  the 
highest  D/Q  sector  are  used  to 
determine  radioisotope  buildup  due  to 
air  release  from  the  plant 

The  sampling  of  com  and  potatoes 
will  be  continued  but  limited  to  areas 
that  are  irrigated  by  water  in  which 
liquid  radioactive  effluents  have  been 
discharged.  This  diange  is  due  to  a  shift 
in  land  use  in  the  vicinity  of  die  plant 
For  these  reasons,  the  staff  concludes 
that  the  proposed  change  in  Item  No.  5 
above  would  not:  (1)  Involve  a 
significant  Increase  hi  the  possibility  or 
consequences  of  an  accident  previously 
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evaluated:  or  (2)  ireate  the  possibility  of 
a  new  or  diHeren  kind  of  accident  from 
any  accident  pre^  iously  evaluated:  or  (3) 
involve  a  sigiUfia  int  reduction  in  the 
margin  of  safety. 

In  Item  No.  7  at  ove.  the  change 
revises  the  1-131 1  eportabiUty 
requirements  and  makes  the  Technical 
Specifications  coi  isistent  with  Standard 
Technical  Spedfii  lation  requirements. 
This  is  administn  tive  in  nature  and  the 
staff  proposes  that  the  changes  would 
not:  (1)  Involve  a  i  lignificant  increase  in 
the  possibility  or  i  lonsequences  of  an 
accident  previous  y  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  a  ccident  from  any 
accident  previous  y  evaluated:  or  (3) 
involve  a  significi  nt  reduction  in  the 
margin  of  safety. 

There,  based  or  the  reasons  as 
described  above,  he  staff  has  made  a 
proposed  detenniaation  that  the 
proposed  amendnjent  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Environn  lental  Conservation 
Library,  Minneapc  lis  Public  Library.  300 
Nicollet  Mall.  Min  leapolis,  Minnesota. 

Attorney  for  lia  nsee:  Gerald 
Chamoff.  Esq.,  Sh  iw,  Pittman.  Potts  and 
Trowbridge,  1800 1 A  Street.  NW.. 
Washington.  D.C.  50036. 

NRC  Branch  Ch^ef:  Domenic  R 
Vassallo. 


iPmrer 


Omaha  Public 

No.  50-285,  Fort  C4lhoun 

Na  1,  Wasldngtoo 


District.  Docket 
StatkMi,  Unit 
County.  Nebraska 


Date  ofamendm  ent  request  October 
31.1985. 

Description  of  atnendment  request 
The  proposed  ametidment  would  update 
the  snubber  table  listings  to  reflect  the 
removal  of  two  hydraulic  snubbers  and 
the  addition  of  10  mechanical  snubbers. 
Table  2-6(a)  identifies  the  safety  related 
hydraulic  snubbers  and  Table  2-6(b) 
identifies  the  safety  related  mechanical 
snubbers.  The  profosed  cunendment 
would  also  change  the  surveillance 
requirements  for  tQe  nuclear  detector 
well  cooling  annuitis  exit  air 
temperature  detectors.  These 
requirements  are  cbntained  in  Table  3-3. 
The  licensee  specifically  proposes  to 
change  the  surveillance  function  bom 
"test"  to  "check"  and  to  change  the 
surveillance  method  from  "compare 
eight  (8)  independc  nt  readings"  to 
"comparison  of  independent 
temperature  readings." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  njade  a  significant 
hazards  consideration  determination 
pursuant  to  10  CFR  50.92.  The  licensee 
has  stated  that  the  changes  would  not 
involve  a  significaat  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated  because: 
(1)  The  change  in  wording  of  a 
surveillance  method  is  intended  only  to 
achieve  consistency  and  does  not  affect 
any  accident  analysis,  and  (2)  the 
update  to  the  snubber  listing  is  also 
administrative  to  attain  consistency. 
The  licensee  also  stated  that  the  change 
will  not  create  the  possibility  of  a 
different  type  of  accident  from  any 
accident  previously  evaluated  because 
no  different  type  of  accident  is  possible 
from  the  changes  being  made.  Finally, 
the  licensee  stated  that  the  changes 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety  because: 
(1)  The  changes  being  made  to  the 
surveillance  wording  are  to  achieve 
consistency  between  a  Section  2 
Limiting  Condition  for  Operation  and 
the  use  of  the  equipment  and  (2)  the 
changes  to  the  snubber  listing  are 
provided  to  administratively  update  the 
Ust 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha,  Nebraska 
68102. 

Attorney  for  licensee:  LeBoeuf,  Lamb. 
Leiby,  and  Mac  Rae,  1333  New 
Hampshire  Avenue.  NW.,  Washington. 
D.C.  20036. 

NRC  Branch  Chief:  Edward  J.  Butcher, 
Acting. 

Portland  General  Electric  Company,  et 
al..  docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  amendment  request 
Sepember  3. 1985. 

Decription  of  amendment  request  The 
proposed  amendment  would  revise  the 
Technical  Specifications  pertaining  to 
the  component  cooling  water  (CCW) 
system.  Specificially.  TS  4.7.3.1.C  would 
be  revised  to  require  a  termination  of 
CCW  flow  to  the  reactor  coolant  pumps 
(RCPs)  upon  receipt  of  a  containment 
high-high  pressure  signal  or  a 
containment  isolation  signal  (CIS) 
coincident  with  a  low  CCW  surge  tank 
level.  Under  the  present  TS.  a  CIS  by 
itself  from  a  safety  injection  signal  will 
isolate  CCW  flow  to  the  RCPs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Isolating  CCW  flow  to  the  RCPs  upon 
receipt  of  a  CIS  requires  an  evaluation 
by  the  operators  as  to  whether 
continued  operation  of  the  RCPs  is 
necessary.  If  the  RCPs  are  required  to 
operate,  manual  actions  must  be  taken 
to  restore  CCW  flow  to  the  RCPs. 
Failure  to  act  promptly  can  result  in 


damage  to  the  RCPs  due  to  loss  of 
cooling  water.  Under  the  proposed 
change,  the  conditions  for  which  CCW 
flow  to  the  RCPs  is  isolated  would  be 
more  stringent  than  those  under  the 
present  TS.  Thus,  the  proposed  change 
appears  to  match  an  example  of  "no 
significant  hazards"  in  the  guidance 
provided  by  the  Commission  (48  FR 
14870),  namely,  a  change  that  constitutes 
an  additional  limitation,  restriction  or 
control  not  presently  included  in  the  TS. 
In  addition,  the  proposed  changes  would 
reduce  the  likelihood  of  RCP  damage, 
enhance  the  availability  of  the  RCPs 
during  certain  transients,  and  still 
maintain  the  integrity  of  safety-related 
portions  of  the  CCW  system. 

Based  on  the  foregoing,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  SW.  10th  Avenue.  Portland.  Oregon. 

Attorney  for  licensee:  J.  W.  Ehirham, 
Senior  Vice,  President,  Portland  General 
Electric  Company.  121  SW.  Salmon 
Street  Portland.  Oregon  97204. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Portland  General  Eletric  Company,  et  aL, 
Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request 
September  10, 1985. 

Decription  of  amendment  request  The 
amendment  would  revise  the  Technical 
Specifications  (TS)  regarding  operability 
requirements  for  onsite  AC  and  DC 
electrical  power  distribution  system. 
The  proposed  changes  are: 

1.  TS  3.8.2.1.  related  to  AC  electrical 
buses  for  operation  would  be  revised  to 
allow  the  AC  distribution  system  to  be 
powered  bom  either  offsite  sources  or 
the  emergency  diesel  generators  (EDG). 
The  present  TS  requires  that  the  AC 
distribution  system  be  powered  by 
sources  other  than  the  EDG. 

2.  TS  3.8.2.2  related  to  AC  electiical 
buses  for  shutdown  would  be  revised  in 
a  manner  similar  to  TS  3.&2.1. 

3.  The  ACTION  statement  associated 
with  TS  3.8.2.2  would  be  revised  to 
conform  with  the  Standard  Technical 
Specifications  (STS)  for  Westinghouse 
Pressurized  Water  Reactors  (NUREG- 
0452,  Revision  4).  In  addition,  the 
ACTION  statement  associated  with  TS 
3.8.2.4  pertaining  to  the  DC  electrical 
distribution  system  for  shutdown  would 
be  revised  to  conform  with  the  STS. 

4.  The  term  "vital"  buses  in  TS  3.8.2.2, 
would  be  revised  to  "Preferred 
Instrument"  buses  to  reflect  the  correct 
name  of  the  system  as  described  in  the 
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Tro)an  Updated  Final  Safety  Analysis 
Report  (PSAR). 

S.  Bases  3/4.8  of  the  TS  would  be 
revised  to  address  the  above-stated 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  [48  FR  14870).  The  examples 
of  actions  that  are  considered  not  likely 
to  involve  significant  hazards 
considerations  include:  (i)  A  purely 
administrative  change  to  TS:  for 
example,  a  change  to  achieve 
consistency  throughout  the  TS, 
correction  of  an  error,  or  a  change  in 
nomenclature,  (ii)  A  change  that 
constitutes  an  additional  limitation 
restriction  or  control  not  presently 
included  in  the  TS:  for  example,  a  more 
stringent  surveillance  requirement. 

Based  on  our  preliminary  review  of 
the  proposed  changes,  it  appears  that 
each  of  the  proposed  changes  is  similar 
to  one  of  the  above  examples.  Items  1 
and  2  of  the  proposed  changes  appear  to 
match  Example  (i)  in  that  they  are 
administrative  in  nature.  The  sources  of 
power  for  the  AC  distribution  system 
are  already  governed  by  TS  3.ai.l  and 
TS  3.8.1.2.  Thus.  TS  3.8.2.1  and  TS  3.8.2.2 
represent  redundant  requirements 
insofar  as  the  requirement  for  the  AC 
distribution  system  is  concerned  and  the 
proposed  changes  would  delete  these  . 
redundant  requirements.  In  addition,  the 
resultant  wordings  of  TS  3.8.2.1  and  TS 
3.8.2.2  would  conform  with  the  STS. 

Item  3  of  the  proposed  change  appears 
to  be  similar  to  Example  (ii)  in  that  the 
proposed  changes  requires  an 
immediate  suspension  of  activities  that 
could  directly  lead  to  a  release  of 
radioactivity  as  opposed  to  the  present 
TS  which  requires  the  indirect  method 
of  controlling  a  radioactive  release 
through  establishing  containment 
integrity  within  8  hours.  Therefore,  it 
represents  a  more  stringent  requirement. 

Items  4  and  5  of  the  proposed  changes 
appear  to  be  similar  to  Example  (ii). 
Item  4  involves  a  change  in 
nomenclature.  Item  5  is  address  Item  3 
of  the  proposed  changes  in  the  Basis  of 
the  TS  and  is,  therefore,  to  maintain 
consistency  throughout  the  TS. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  the  examples  for 
which  no  significant  hazards 
consideration  exists,  the  staff  has  made 
a  proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room  location: 
Multnomah  County.  Library.  801  SW. 
lOfh  Avenue,  Portiand,  Oregon. 


Attorney  for  licensee:  ).W.  Durham, 
Senior  Vice  President  Portiand  General 
Electric  Company.  121  SW.  Salmon 
Street.  Portland.  Oregon  97204. 

NRC  Branch  Chief:  Edward }.  Butcher. 
Acting. 

Portland  General  Electric  Company,  et 
aL.  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Cohunbia.  County,  Oregon 

Date  of  amendment  request' 
September  13. 1985. 

Decription  of  amendment  request  The 
proposed  Technical  Specification 
changes  to  Sections  6.8.2, 6.8.3,  and 
6.5.1.6  define  more  clearly  the  review 
responsibilities  of  the  Plant  Review 
Board  (PRB),  Plant  General  Manager, 
other  members  of  Plant  Management, 
and  offsite  Departmental  Managers, 
well  as  allowing  credit  for  the  Nuclear 
Quality  Assurance  Program.  Also  the 
present  requirement  that  temporary 
changes  to  procedures  be  documented, 
reviewed  by  the  PRB,  and  approved  by 
General  Manager  within  14  days  of 
implementation  is  proposed  to  be 
changed  to  30  days  of  implementation 
and  approved  by  the  responsible 
Manager. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6, 
1983,  FR  14870).  One  of  the  examples  (i) 
of  actions  not  likely  to  involve  a 
significant  hazards  consideration  relates 
to  purely  administrative  changes  to  the 
Technical  Specifications,  for  example,  a 
change  to  achieve  consistency 
throughout  the  Technical  Specifications, 
correction  of  an  error,  or  a  change  in 
nomemclature.  The  proposed  change 
deals  with  administrative  controls 
required  for  the  review  of  safety-related 
procedures  and  changes  to  safety- 
related  procedures.  The  proposed 
change  would  not  in  result  in  a  decrease 
in  the  review  process  but  would  change 
the  method  in  which  the  review  would 
occur.  The  new  review  would  be 
performed  by  and  within  the  department 
responsible  for  the  procedure  which  is 
expected  to  result  in  a  better  evaluation 
of  the  change  since  personnel  who  are 
more  familiar  with  the  procedure  would 
be  reviewing  it.  At  the  same  time,  the 
PRB  would  no  longer  be  involved  in  the 
review  of  items  in  which  certain 
members  are  unfamiliar,  and  would 
have  more  time  to  devote  to  items  of 
safety  significance.  The  proposed 
change  is  a  almost  identical  to  the 
Technical  Specifications  for  procedures 
for  the  San  Onofre  Units  2  and  3, 
Catawba,  and  McGuire  Nuclear  Plants. 


Based  upon  the  above  discuasicm.  the 
staff  proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library. 
801  SW.  lOtii  Avenue.  Portland,  Oregon. 

Attorney  for  licensee:  J.W.  Durham, 
Senior  Vice  President  Portiand  General 
Electric  Company,  121  SW.  Salmon 
Street,  Portland,  Oregon  97204. 

NRC  Branch  Chief  Edward  J.  Butcher, 
Acting. 

Portland  General  Electric  Company,  et 
aL,  Docket  No.  50-344,  Trojan  Nuclear 
Plant  Columbia  County,  Oregon 

Date  of  amendment  request 
September  13, 1985. 

Description  of  amendment  request 
The  proposed  Technical  SpeciHcation 
change  to  Figure  6.2.-2  has  both  the 
onsite  and  offsite  (headquarters)  nuclear 
quality  assurance  organization  reporting 
to  the  Manager,  Nuclear  Quality 
Assurance.  This  change  was  made  to 
clarify  the  delineation  of 
responsibilities,  improve  coordination 
between  Plant  and  Headquarters  QA 
groups,  and  improve  operating 
independence  for  the  Plant  QA  group. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
of  a  no  significant  hazards  consideration 
determination  by  providing  certain 
examples  (April  6, 1963.  FR  14870).  One 
of  the  examples  (i)  of  actions  not  likely 
to  involve  a  significant  hazards 
consideration  relates  to  purely 
administrative  changes  to  the  Technical 
Specifications,  for  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nonmenclature. 
The  proposed  change  is  an 
organizational  change  that  would 
erJiance  coordination  and  independence 
between  the  Plant  and  Headquarters. 
The  functions,  duties,  responsibilities, 
and  activities  of  the  various 
departments  of  the  Facility  Organization 
remain  unchanged. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
requested  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library. 
801  SW.  10th  Avenue,  Portland.  Oregon. 

Attorney  for  licensee:  J.W.  Durham, 
Senior  Vice  President  Portland  General 
Electric  Company,  121  SW.  Salmon 
Sti-eet,  Portiand,  Oregon  97204. 

NRC  Branch  Chief  Edward  J.  Butcher, 
Acting. 
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Portland  General  El  Bctric  Company,  et 
aL,  Docket  No.  50-3M,  Trojan  Nuclear 
Plant,  Columbia  Co^mty.  Oregon 

Dote  of  amendmapt  request-  October 
11, 1985, 

Description  of  aniendment  request 
The  proposed  Techaical  Specification 
change  clarifies  thelapplicablity  of 
section  4.9.9  to  the  Containment 
Ventilation  Isolation  System  (CVIS) 
surveillance  requironent  during 
refueling.  This  is  actomplished  by 
reference  to  Table  ^3-13,  which 
identifies  the  normd  range  monitoring 
channels  associated  with  CVIS.  Only 
the  normal  range  monitoring  channels 
are  included  in  the  operability  test  of  the 
CVIS.  The  accident  range  monitoring 
channel  is  not  sensitive  enough  to 
accurately  measure  Ithe  radiation  alarm 
setpoint  levels  (i.e.,  nvo  times 
background  level)  required  for  the 
normal  range  monitering  channels  and 
also  it  does  not  provide  an  input  signal 
to  the  CVB.  1 

Basis  forproposek  no  significant 
hazards  consideration  determination: 
The  Commission  haS  provided  guidance 
concerning  the  application  of  standards 
of  a  no  si^iificant  hazards  consideration 
determination  by  providing  certain 
examples  (April  6.  IMS.  FR 14870).  One 
of  the  examples  (i)  of  actions  not  likely 
to  involve  a  significant  hazards 
consideration  relate!  to  purely 
administrative  changes  to  the  Technical 
Specifications,  for  e]cample.  a  change  to 
achieve  consistencylthroughout  the 
Technical  SpecificaSons,  correction  of 
an  error,  or  a  change  in  nonmenclature. 
■  The  proposed  changje  clarifies  an 
existing  surveillance  requirement  On 
this  basis  the  staff  proposes  to 
determine  that  the  rf  quest  action  would 
involve  a  no  significant  hazards 
consideration  detenpination. 

Local  Public  Dociiment  Room 
location:  Multnomah  County  Library, 
801  SW.  10th  Avenuk  Portland,  Oregon. 

Attorney  for  licenkee:  J.W.  Durham, 
Senior  Vice  Presideijt.  Portland  General 
Electric  Company.  1^1  SW.  Sabnon 
Stieet,  Portland,  Oragon  97204. 

NRC  Branch  Chie :  Edward  J.  Butcher. 
Acting. 

Power  Authority  of  fie  State  of  New 
York,  Docket  No.  50^333,  fames  A. 
HtzPatrick  Nuclear  1  'ower  Plant, 
Oswego  County.  Ne  v  York 

Date  ofamendmei  t  request-  October 
11, 1985. 

Description  of  ami  mdment  request 
This  submittal  by  thi  i  Power  Authority 
of  the  State  of  New '  Tork  (the  licensee) 
request  changes  to  tie  FitzPatrick 
Technical  Specifications  to:  (1)  Permit 
reactor  operation  wi  Ji  one  recirculation 


UMI 


loop  out  of  service,  (2)  to  include 
General  Electric  Company's  (GE) 
Service  Information  Letter  (SIL)  380. 
Revision  1  recommendations  regarding 
thermal-hydraulic  stability  for  dual  loop 
and  single  loop  operations,  and  (3)  to 
incorporate  editorial  changes  associated 
with  these  revisions.  PresenUy,  the 
FitzPatrick  operating  license  requires  a 
unit  to  be  in  cold  shutdown  within  the 
succeeding  24  hours  if  an  idle 
recirculation  loop  cannot  be  returned  to 
service  within  24  hours.  The  licensee 
previously  requested,  by  letter  dated 
December  29. 1982.  authorization  of 
imlimited  single  loop  operation  of 
FitzPatrick.  Subsequently,  Tennessee 
Valley  Authority's  operation  of  Browns 
Ferry  Unit  1  (a  boiling  water  reactor 
similar  in  design  to  FitzPatrick]  in  the 
single  loop  mode  of  operation  at  59% 
power  led  to  concerns  related  to 
thermal-hydraulic  instability.  GE.  in  SIL 
#380,  Revision  1,  addressed  these 
concerns  by  providing  the  boiling  water 
reactor  licensees  generic  guidance  to 
obviate  thermal-hydraulic  stability 
induced  neutron  flux  oscillations.  The 
licensee  has  proposed  Technical 
Specifications  in  accordance  with  the 
guidance  provided  by  GE  in  SIL-380, 
Revision  1. 

Specifically,  the  proposed  changes 
requested  by  the  licensee  consist  of:  (1) 
Deletion  of  the  license  condition 
restricting  the  single  loop  operation  and, 
for  single  and  dual  loop  operation, 
incorporating  requirements  in  the 
Technical  Specifications  to  detect 
thermal-hydraulic  instabilities  induced 
by  neutron  oscillations  and  specifying 
operator  resonse  to  the  detected 
instabilities.  (2)  for  single  loop 
operation,  changes  to  tfie  Technical 
Specifications  to  provide  revised 
Average  Power  Range  Monitor  (APRM) 
flux  scram  trip  and  rod  block  settings, 
an  increase  in  the  safety  limit  Minimum 
Critical  Power  Ratio  (MCPR)  value,  and 
reduction  in  the  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  values,  and  (3)  editorial 
changes  to  relect  the  above  revisions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possiblity  of  a  new  or 
different  kind  of  accident  from  an 


accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

We  have  evaluated  the  licensee's 
request  for  the  proposed  Technical 
Specifications  for  compliance  with  the 
above  cited  standards. 

(1)  Consideration  of  Probability  and 
Consequences  of  Accidents 

Our  evaluation  of  the  proposed 
changes  indicates  that  the  principal 
accident  associated  with  a  single 
recirculation  loop  operating  would  be  an 
inadvertent  startup  of  the  idle 
redrcidation  loop  pump  causing  a 
transient.  However,  such  a  transient 
was  evaluated  in  section  14.5.7.2  of  the 
FitzPatrick  Final  Safety  Analysis  Report 
(FSAR)  and  found  not  to  cause  a 
violation  of  the  Commission's 
regulations.  In  addition,  the  licensee  has 
proposed  more  restrictive  Technical 
Specification  changes  related  to  MCPR 
Limits,  flow-biased  scram  and  rod  block 
setpoints.  and  reduced  MAPLHGR 
operating  limits,  to  ensure  that  the 
probabilities  and  the  consequences  of 
accidents  with  single  recirculation  loop 
operation  will  not  be  signficantly 
increased.  We  have  also  evaluated  the 
implication  of  thermal-hydraulic 
stability  for  both  single  and  dual  loop 
operations  after  the  Ucensee's  proposed 
Technical  Specification  changes  based 
on  the  GE  recommendation  in  SIL  380. 
Revision  1  were  incorporated.  Our 
evaluation  shows  that  the  proposed 
changes  would  alleviate  the  concerns 
related  to  the  thermal-hydraulic 
instability  by  adding  surveillance 
requirements  for  detecting  thermal- 
hydraulic  instabilities  and  specifying  the 
remedial  operator  actions  for  responding 
to  them.  Such  operator  actions  will  also 
assure  that  there  will  be  no  significant 
increase  in  the  probability  or 
consequences  of  an  accident.  Based  on 
the  above  discussion,  we  find  that  the 
proposed  changes  are  not  expected  to 
significantly  increase  the  probability  or 
consequences  of  previously  evaluated 
accidents. 

(2)  Consideration  of  Possibility  of  a 
New  or  Different  Kind  of  Accident 

Operation  with  one  recirculation  loop 
is  not  expected  to  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  previously  analyzed,  as  all 
abnormal  operating  transients  which 
could  be  initiated  with  single  loop 
operation,  such  as  an  inadvertent 
startup  of  an  idle  recirculation  pump  or 
pump  trip  have  already  been  analyzed 
in  the  FSAR,  and  reviewed  and  accepted 
by  the  staff. 
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For  single  and  dual  loop  operation,  the 
addition  of  the  surveillance  rquirements 
and  remedial  actions  for  thermal- 
hydrauHc  instability  detection  and 
response  involve  normal  plant  operating 
practices  and,  therefore,  are  not 
expected  to  create  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed  in  the  FSAR. 

• 

(3)  Consideration  of  Reduction  in  a 
Margin  of  Safety 

The  licensee  has  proposed  the  revised 
operating  limits,  setpoints,  and 
procedures  for  the  proposed  single  and 
dual  loop  operation.  Our  evaluation  of 
the  licensee's  proposal  indicates  that  the 
proposed  changes  will  ensure  that  the 
FSAR  margins  of  safety  will  not  be 
reduced  during  normal  operation  and 
with  one  recirculation  pump  not 
operating.  Our  conclusions  are  based  on 
our  review  of  the  evaluations  by  GE  in 
support  of  the  FitzPatrick  single  loop 
operation  presented  in  the  GE  report 
NEDO-24281. 

For  single  and  dual  loop  operation,  the 
additional  surveillance  requirements 
and  remedial  actions  required  of  the 
operator  for  detection  of  and  response 
to  thermal-hydraulic  instability  will 
increase  the  present  margin  of  safety. 

The  editorial  changes  associated  with 
the  above  revisions  clearly  satisfy  the 
Commission  standards  for  a  "No 
significant  hazards  involved"  fmding. 

Based  on  the  above  considerations  the 
staff  concludes  that  the  proposed 
amendment  meets  the  Commission's 
standards  in  10  CFR  50.92(c). 

Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  signiflcant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Attorney  for  licenseeTMx.  Charles  M. 
Pratt,  Assistant  General  Counsel,  Power 
Authority  of  the  State  of  New  York,  10 
Columbus  Circle,  New  York,  New  York 
10019. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
York 

Date  of  amendment  request:  October 
4,1985. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specification  to  include  the 
appropriate  Limiting  Conditions  of 
Operation,  Surveillance  Requirements, 
and  Administrative  Controls  for 
completed  NUREG-0737  items.  The 


proposed  changes  were  made  in 
response  to  an  NRC  request  to  provide 
Technical  SpeciHcations  for  specified 
NUREG-0737  items.  The  changes 
involve  the  Reactor  Coolant  System 
Vents  (n.B— 1),  Noble  Gas  Monitor 
(IIJ'.l.l),  Contaiimient  Water  Level 
Monitor  (II.F.l..e). 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  he 
Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  example  (48  FR 
14870).  One  of  the  examples  (ii)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration  relates  to 
changes  that  constitute  additional 
limitations  or  restrictions  in  the 
Technical  Specifications.  The  proposed 
changes  revise  sections  of  the  Technical 
Specifications  related  to  the  Reactor 
Coolant  System  Vents,  Noble  Gas 
Monitor,  Containment  Water  Level 
Monitor  and  the  Containment  Hydrogen 
Monitor.  Since  the  requested  changes 
revise  the  Technical  Specifications  to 
include  additional  Limiting  Conditions 
of  Operation,  Surveillance  * 

Requirements,  and  Administrative 
Controls  for  these  systems,  the  staflf 
proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019.  ' 

NRC  Branch  Chief:  Steven  A.  Varga. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
York 

Date  of  amendment  request:  October 
17, 1985. 

Description  of  amendment  request' 
The  proposed  change  adds  a  condition 
to  the  Facility  Operating  License  to 
extend  the  completion  date  for  NUREG- 
0737,  Item  III.D.3.4— "Control  Room 
Habitability".  The  original  date  was 
required  by  a  Confirmatory  Order  dated 
March  18, 1983.  The  extension  provides 
time  for  the  Commission  to  review  new 
analyses  related  to  a  toxic  gas 
monitoring  system,  redundant  damper 
and  radiation  monitors  for  the  control 
room  ventilation  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  standards  used  to  arrive  at  a 
proposed  determination  that  a  request 
for  amendment  involves  no  significant 
hazards  consideration  are  included  in 
the  Commission's  regulations  10  CFR 
50.92,  which  state  that  the  operation  of 


the  facilities  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluted:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

We  have  reviewed  the  licensee's 
submittal  and  conclude  that  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
we  consider  tliis  issue  to  be  a  low  risk 
issue  and  the  licensee  has  compensatory 
measures  in  place  which  justified  the 
original  schedule. 

The  amendment  also  does  not  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  of  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  amendment  involves 
a  schedule  change  only  and  does  not 
change  the  plant  in  any  way. 

Therefore,  the  staff  proposes  to 
determine  that  the  requested  action 
would  involve  no  significant  hazards. 

Local  Public  Document  Room 
location:  White  Plains  PubUc  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Coltunbus  Circle,  New  York, 
New  York  10019. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Public  Service  Electric  and  Gas 
Company,  Docket  No.  50-272,  Salem 
Nuclear  Generating  Station.  Unit  No.  1, 
Salem  County,  New  Jersey 

Date  of  amendment  request:  August  6, 
1985. 

Description  of  amendment  request' 
This  notice  supersedes  an  October  9, 
1985  notice  (50  FR  41256)  and  corrects 
the  basis  for  that  notice.  The  proposed 
change  would  increase  the  Unit  1 
licensed  core  power  firom  3338  MWt  to 
3411  MWt.  The  necessary  Technical 
Specification  changes  are  as  follows: 

a.  Section  1.25.  changed  RATED 
THERMAL  POWER  fi-om  3338  MWt  to 
3411  MWt 

b.  Section  2.2,  change  TS  setpoints  for 
core  flow  from  88,500  gpm/loop  to  87,300 
gpm/loop. 

c.  Section  3.2.5,  change  DNB 
parameters  for  RCS  Tavg  fi-om  581*  to 
582  T. 

The  changes  to  section  1.25  and  3.2.5 
are  a  direct  result  of  the  power  uprate. 

The  changes  to  section  2.2  for  core 
fiow  is  for  consistency  with  the  core 
flow  requirements  of  section  3.2.5  which 
requires  a  flow  of  349,200  gpm  total  for 
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four  loops  or  87,300  gpm  per  loop.  The 
value  of  87.300  gpm  is  consistent  with 
Unit  2  Technical  Sp  ecifications  and  with 
the  design  flow  use  1  for  thermal  design 
calculation  for  both  plants. 

Basis  for  propose  d  no  significant 
hazards  consideration  determination: 
The  Commission  hds  provided  guidance 
concerning  the  application  of  the 
standards  for  deter  nining  whether  a 
signiflcant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  One  of  the  eicamples  of  actions 
likely  to  involve  a  significant  hazards 
consideration  is  an  increase  in 
authorized  maximu  n  core  power  level. 
However,  the  guida  ice  further  states 
that  the  specific  cin  ;umstances  of  a 
license  request,  wh(  .n  measured  against 
the  standards  in  se<  tion  50.92  may  lead 
to  a  contrary  conch  sion.  In  this  case, 
the  staff  believes  th  st  circimistances 
v.rarrant  a  conclusitm  that  the  action 
involves  no  significint  hazards 
consideration.         J 

When  Salem  Unitl  was  licensed, 
reactor  performanct  evaluations  were 
based  on  a  core  deagn  power  level  of 
3411  MWt,  and  accident  consequences 
evaluations  were  b^sed  on  a  power 
level  of  3570  MWt.  However,  the  facility 
was  licensed  at  a  lo  wer  power  level  of 
3338  MWt  due  to  a  i  estriction  in 
capability  of  the  ma  in  turbine  couplings. 
The  couplings  have  low  been  modified 
to  allow  Unit  1  to  oi  erate  at  the  higher 
power  levels.  All  cu  Tendy  docketed 
FSAR  accident  anal  ^ses  have  been 
reviewed.  None  of  t  le  analyses  need  to 
be  modified  to  implement  the  Unit  1 
uprate.  Therefore  thfe  requested  increase 
in  the  Unit  1  rated  tlermal  power  to  that 
of  identical  Unit  2  will  not  increase  the 
probability  of  any  previously  analyzed 
accident  nor  create  the  possibility  of 
any  new  or  different  kind  of  accident 
from  any  accident  p  -eviously  evaluated. 
The  proposed  operation  of  Salem  Unit  1 
at  the  higher  power  evel  will  not 
introduce  any  new  a  ccident  and  margins 
of  safety  will  remaii  the  same  as  the 
original  design  marj  ins.  On  these  bases 
the  staff  proposes  td  determine  that  the 
proposed  change  do0s  not  involve  a 
significant  hazards  (Consideration. 

Local  Public  DociUnent  Room 
location:  Salem  Fre<  Library,  122  West 
Broadway,  Salem,  ^  ew  Jersey  08079. 

Attorney  for  licen  fee:  Conner  and 
Wetterhann.  Suite  1  (50, 1747 
Pennsylvania  Aveni  e,  NW., 
Washington,  D.C.  2C  306. 

NRC  Branch  Chie  ^  Steven  A 


Rochester  Gas  and 
Docket  No.  50-244, 
Power  Plant.  Wayni 

Date  of  amendment 
16. 1985. 


UMI 


Varga. 

I  lectric  CoqMration. 
1  [.E.  Ginna  Nuclear 
County,  New  York 

request:  October 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
containment  internal  pressure 
limitations  to  be  consistent  with  the 
initial  conditions  assumed  in 
Westinghouse  Electric  Corporation's 
Boric  Acid  Storage  Tanks  (BAST) 
analysis  for  the  R.E.  Ginna  Nuclear 
Power  Plant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a  no 
signiflcant  hazards  consideration  exists 
by  providing  certain  examples  (April  6, 
1983,  48  FR  14870).  One  of  die  examples 
(ii)  relates  to  a  change  that  constitutes 
an  additional  Umitation,  restriction,  or 
control  not  presentiy  included  in  the 
Technical  Specifications;  for  example,  a 
more  stringent  surveillance  requirement. 

The  licensee  contracted  Westinghouse 
Electric  Corporation  to  perform  an 
analysis  to  evaluate  the  possibility  of 
reducing  boron  concentration.  This 
evaluation  provided  a  new  containment 
integrity  analysis  usiiig  different 
methodology,  assumptions,  and  codes, 
along  with  better  documentation  than 
previous  analyses.  The  new  analysis 
would  necessitate  revising  the  TS  to 
lower  the  limit  for  containment  pressure 
from  the  current  3.0  psig  to  the  proposed 
1.0  psig.  The  licensee  proposes  to  modify 
the  TS  to  accommodate  the  anticipated 
change  in  the  containment  integrity 
analysis  bases.  Since  the  proposed 
change  is  being  made  in  the 
conservative  direction,  the  staff  finds 
the  proposed  change  to  be  more 
stringent  than  the  current  TS  limit  on 
containment  internal  pressure.  Based  on 
this  discussion,  the  staff  proposes  to 
determine  that  the  requested  action  does 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester.  New  Yoric 
14610. 

Attorney  for  Licensee:  Harry  H.  Voigt. 
Esquire.  LeBoeuf,  Lamb,  Leiby  and 
MacRae,  1333  New  Hampshire,  NW.. 
Suite  1100,  Washington,  D.C.  20036. 

NRC  Branch  Chief.  John  A.  ZwolinsW. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259.  50-280  and  5&-296,  Browns 
Ferry  Nuclear  Plant,  Units,  1, 2.  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request  August  5. 
1985. 

Description  of  amendment  request 
This  notice  supersedes  a  previous  notice 
(50  FR  41256)  which  did  not  fully 
describe  the  proposed  amendment. 

The  proposed  amendments  would 
clarify  when  the  offgas  post-treatment 


radiation  monitors  and  the  main  stack 
monitoring  system  are  to  be  considered 
inoperable.  In  order  to  perform  required 
surveillance  instructions,  it  is  necessary 
to  temporarily  take  both  monitors  in  the 
system  being  tested  out  of  service  for 
purging  since  they  are  piped  in  series. 
The  current  Technical  Specifications 
require  declaring  a  limiting  condition  for 
operation  during  this  time.  This 
proposed  amendment  would  allow  these 
monitors  to  be  taken  out  of  service  for 
up  to  1  hour  for  purging  when 
performing  required  surveillance 
instructions,  and  would  stipulate  that 
this  is  not  to  be  considered  a  loss  of 
monitoring  capability  for  the  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendments  to  the 
Technical  Specifications  would  allow 
taking  both  offgas  post-treatment 
radiation  monitors,  and  similarly  both 
main  stack  radiation  monitors,  out  of 
service  at  the  same  time  for  purging.  It  is 
necessary  to  purge  the  instruments  for 
the  surveillance  test  and  since  they  are 
piped  in  series,  purging  the  line  takes 
both  monitors  out  of  service.  This  is 
done  as  a  deliberate  action  required  by 
Technical  Specifications  and  no  change 
in  facility  design,  operation  or 
maintenance  will  occur  as  a  result  of 
this  amendment.  Specifically,  the 
amendments  do  not  extend  the 
surveillance  intervals  or  the  actual  time 
allowed  for  test  or  repair.  These 
amendments  would  be  consistent  with  a 
related  Technical  Specification  which 
states  "For  effluent  streams  having 
continuous  monitoring  capability,  the 
activity  and  flow  rate  shall  be 
monitored  and  recorded  to  enable 
release  rates  of  gross  radioactivity  to  be 
determined  on  an  hourly  basis."  With 
the  proposed  amendments  this 
requirement  can  still  be  met 
Accordingly,  the  proposed  amendments 
would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  create 
the  possibility  of  a  new  or  different  kind 
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of  accident  from  any  accident  previously 
evaluated;  or  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Since  the  application  for  amendments 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest.  Athens.  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  Jr.. 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue,  E  llB  33C,  Knoxville. 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
-  County,  Tennessee 

Dates  of  amendment  requests: 
October  22, 1985,  and  November  8. 1985. 
Description  of  amendment  requests: 

(1)  The  proposed  amendments  would 
change  the  Technical  Specifications  (TS) 
for  Table  2.2-1  (2-5)  in  the  Reactor  Trip 
System  instrumentation  trip  setpoints. 
The  proposed  change  increases  the 
power  range  Neutron  Flux  Positive  rate 
from  greater  than  or  equal  to  1  second  to 
greater  than  or  equal  to  2  seconds.  Also, 
the  Neutron  Flux  Negative  rate  would  be 
increased  from  greater  than  or  equal  to  1 
second  to  greater  than  or  equal  to  2 
seconds,  lliis  would  change  the 
allowable  values  from  5.5%  Rated 
Thermal  Power  (RTP)  to  6.3%  RTP  for 
the  positive  flux  rate,  and  from  3.5%  RTP 
to  6.3%  RTP  for  the  negative  flux  rate. 
With  the  revised  setpoints,  the 
instrumentation  will  continue  to 
function  as  assumed  in  the  safety 
analysis  report  and  the  TS. 

(2)  The  proposed  amendments  would 
change  the  organization  specification  at 
the  facility.  The  licensee  has  carried  out 
a  major  reorganization  which  gives 
added  responsibilities  and  resources  to 
each  of  the  nuclear  plant  management 
organizations.  The  changes  create  a 
single  line  of  authority  for  more  direct 
control  to  site  management. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  of  actions  likely  to  involve  no 
significant  hazards  consideration  (48  FR 
14870).  Example  (vi)  relates  to  a  change 
which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 


accident  pr  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  IHan.  The  proposed 
change:  (1)  Is  similar  to  this  example  in 
that  there  may  be  some  increase  to  the 
probability  or  consequences  of  a 
previously  analyzed  accident,  but  the 
results  of  the  change  clearly  remain 
within  all  acceptable  criteria.  The 
proposed  change  (2)  does  not  fit  any  of 
the  examples  provided,  but  is, 
nonetheless,  likely  to  involve  no 
significant  hazards  considerations. 

For  change:  (1)  The  revisions  would 
increase  the  power  range  for  the 
negative  rate  reactor  trip  system, 
however,  it  is  clearly  within  the 
acceptable  criteria  for  the  system.  For 
change  (2)  the  revisions  to  the 
organizational  specifications  are 
expected  to  strengthen  the  overall  safety 
of  plant  operations.  The  proposed 
change  would  not  involve  a  significant 
increase  in  the  probabiht>'  or 
consequences  of  an  accident  previously 
evaluated,  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or 
involve  a  significant  reduction  in  a 
margin  of  safety,  because  a  greater 
direct'control  of  activities  at  the  site 
should  result  in  more  timely  responses 
by  management  to  safety-related  issues. 
Accordingly,  the  Commission  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Chattanooga-Hamilton  County 
Bicentennial  Library,  1001  Broad  Street 
Chattanooga,  Tennessee  37401. 

Attorney  for  license:  Mr.  Herbert  S. 
Sanger,  Jr.,  Esquire,  General  Counsel, 
Tennessee  Valley  Authority,  400 
Commerce  Avenue.  E11B33.  Knoxville, 
Tennessee  37902. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request-  May  28, 
1985. 

Description  of  amendment  request-  In 
Generic  Letter  (GL)  84-15,  the 
Commission's  staff  informed  the 
licensees  that  the  frequency  of  diesel 
generator  fast  start  tests  from  ambient 
conditions  should  be  reduced.  Licensees 
were  encouraged  to  review  their 
Technical  Specifications  (TSs)  and  to 
submit  proposed  changes  to  the  TSs 
which  would  accomplish  a  reduction  in 


the  number  of  cold  fast  starts.  Typical 
TSs  modified  to  include  changes  to  the 
diesel  generator  testing  program  were 
included  in  the  GL  in  response  to  the 
GL  64-15,  the  licensee  proposed  the 
following  changes: 

(1)  In  the  event  of  the  inoperability  of 
either  emergency  diesel  generator  (EDG) 
and/or  offsite  AC  circuit,  the  remaining 
EDG  will  be  tested  once  every  24  hours 
preceded  by  an  engine  prelube  and/or 
other  appropriate  warmup  procedures. 
Present  TSs  require  three  cold  fast  starts 
within  the  same  time  period. 

(2)  The  surveillance  test  which 
requires  cold  start  and  loading  of 
lOOOkw  for  one  hour  is  presently 
required  at  least  once  per  31  days  on  a 
staggered  basis.  The  proposed  TS  would 
require  the  test  to  be  conducted  at  least 
once  per  184  days. 

(3)  A  new  TS  has  been  proposed  for  a 
31-day  test  which  includes  a  diesel  start 
preceded  by  an  engine  prelube  and/or 
appropriate  other  warmup  procedures. 
Further,  the  TS  would  require 
verification  that  the  generator  can  be 
synchronized  and  loaded  rather  than 
require  that  it  be  loaded  and  operated  as 
it  now  does. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  p'roposed 
amendment  to  an  operating  license  for  a 
facihty  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission's  staff,  in  GL  84-15, 
indicated  that  the  practice  of  frequent 
cold  fast  start  testing  can  contribute  to 
accelerated  diesel  generator  wear, 
which  consequently  degrades  diesel 
generator  reliability  and  availability. 

In  GL  84-15,  the  Commission's  staff 
concluded  that  the  frequency  of  fast 
start  tests  from  ambient  conditions  of 
diesel  generators  should  be  reduced. 
Licensees  were  requested  to  review 
their  TSs  and  propose  appropriate 
changes.  An  example  of  acceptable  TSs 
was  included. 

The  licensee  proposed  changes  to  the 
TSs  that  are  in  accordance  with  the 
staff's  example.  Further,  the  licensee 
concluded  that  granting  of  the  request 
would  not 
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(1]  Involve  a  significant  increase  in 
the  probability  o  r  consequences  of  an 
accident  previou  ily  evaluated.  The 
reduction  in  the  i  lumber  of  cold  fast 
starts  and  surveillance  testing  of  the 
generator  synchiionization  with  the 
offsite  power  source  is  in  accordance 
with  GL  64-15.  Tlie  purpose  of  the 
profrased  changais  to  improve  the 
rehability  of  the  ^DG,  thereby 
maintaining  all  aiccident  analysis 
assumed  in  the  plant  licensing. 
Therefore,  this  amendment  request  will 
not  increase  the  probability  or 
consequences  of  |an  accident  previously 
evaluated.  I 

(2)  Create  the  fossibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated.  All  accidents  are  still 
bounded  by  previous  analysis  and  no 
new  accidents  aijs  involved. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  [All  mtirgins  of  safety 
assumed  in  previbus  analysis  remain 
unchanged.         | 

The  Commission's  staff  agrees  with 
the  licensee's  ev^uation  in  this  regard, 
and  accordingly,  the  staff  proposes  to 
find  that  this  chatige  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Univers  ty  of  Toledo  Library, 
Documents  Depai  tment,  2801  Bancroft 
Avenue,  Toledo,  i  Dhio  43606. 

Attorney  for  lie  ensee:  Gerald 
Chamoff,  Esq.,  S^aw,  Pittman,  Potts  and 
Trowbridge.  18001 M  Street,  NW.. 
Washington.  D.CJ  20036. 

NRC  Branch  C  uef:  John  F.  Stolz. 


.  Docket  No.  50- 
Unit  1.  Callaway 


Union  Electric  Ciinpany, 
483,  Callaway  Pl^nt. 
County,  Misaouii 

Date  ofapplicc  tionfor  amendment 
September  18, 191 15. 

Brief  descriptic  n  of  amendment  The 
purpose  of  the  pn  iposed  amendment 
request  is  to  revise  Technical 
Specification  3/4J8.1.6  regarding 
containment  vesa|el  structural  integrity. 
The  proposed  amendment  revises  the 
present  Technical  Specification 
regarding  siu-veil|ance  parameters  and 
actions  to  be  tak^  when  a  parameter 
which  serves  as  ^n  indicator  of 
continued  acceptable  structural  integrity 
falls  below  a  leva  previously 
considered  acceptable. 

Basis  for  proposed  no  significant 
hazards  considertition  detennination: 
this  amendment  Request  revises 
ACTION  b.  and  a  dds  ACTION  a  and  d. 
associated  with  ifechnical  Specification 
3.6.1.6,  and  revises  surveillance 
4AlAl.e.l).  The  ACTION  Statement 
rewording  assures  acceptable  design 
margins  for  the  li|e  of  the  plant  while 
eliminating  the  n^  to  shutdown  the 
plant  or  maintain  the  plant  shutdown 


when  nonconforming  parameters  are 
shown  by  an  engineering  evaluation  to 
not  degrade  the  containment  integrity. 
The  revision  to  the  surveillance 
eliminates  the  requirement  for  precise 
verification  of  the  voids  in  the  tendon 
sheath  filler  grease  and  has  adequate 
back  up  surveillance  parameters  to 
assure  that  acceptable  design  margins 
are  maintained  throughout  plant  life. 

In  evaluating  the  increase  in 
probabihty  or  consequences  of  any 
previously  analyzed  accident,  the 
following  areas  are  considered: 

1.  Design  Conservatism 

The  containment  vessel  post 
tensioning  system  is  a  passive  element 
designed  to  provide  a  minimum  level  of 
pre-stress  of  1.2  times  the  design 
accident  pressure  at  the  end  of  the  40 
year  design  life  of  the  plant.  As  such, 
there  is  a  wide  margin  of  safety  at  the 
beginning  of  the  plant  life  which 
decreases  to  a  minimum  value  of  1.2  at 
40  years. 

2.  Surveillance  Frequency 

Periodic  tendon  surveillances  are 
required  by  Reg.  Guide  1.35.  the  first 
three  surveillances  occur  at  1.5,  3.5  and 
5.5  years  after  the  structural  integrity 
test,  and  surveillances  are  required 
every  five  years  thereafter.  The  length  of 
the  intervening  period  of  5  years 
between  successive  surveillances  is 
evidence  of  recognition  of  the 
improbability  of  the'  deterioration  of  the 
post  tensioning  system  to  a  level  where 
vessel  integrity  would  be  affected  in  this 
time  period. 

3.  Surveillance  Results 

Diuing  the  initial  inservice  tendon 
surveillance  at  the  Callaway  Plant,  it 
was  discovered  that  net  refill  volumes  of 
sheathing  filler  material  (grease) 
exceeded  5  percent  of  the  net  duct 
volume  for  several  tendons.  These 
results  for  the  affected  tendons  suggest 
that  those  tendon  sheaths  were  not 
totally  filled  with  grease,  probably  due 
to  the  characteristics  of  the  greasing 
system. 

The  above  incidences,  involving  net 
refill  grease  volumes  in  excess  of  the 
acceptance  criteria,  have  not  affected 
the  strength  of  the  tendons.  Lift-off 
forces  for  the  inspected  tendons  have 
been  found  to  he  within  (or  above) 
predicted  limits  indicating  that,  among 
other  things,  wire  integrity  has  not  been 
degraded.  Examination  and  testing  of 
individual  wires  from  the  tendons  has 
revealed  that  there  is  no  evidence  of 
wire  corrosion  and  that  wire  strength 
has  not  been  degraded.  Examination  of 
the  grease  itself  has  revealed  that  there 
are  no  changes  in  the  presence  (at  the 
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anchorage)  or  the  physical  appearance 
of  the  grease  and  the  chemical 
properties  have  been  verified  by 
laboratory  analysis.  As  evidenced  by 
examination  of  the  inspected  tendons, 
the  detected  underfill  conditions  have 
not  affected  the  ability  of  the  grease  to 
provide  minimimi  coverage  for  the 
different  parts  of  the  anchorage  system. 

Additionally,  data  gathered  from 
other  plants  with  more  operating  history 
than  Callaway  have  failed  to  show  any 
correlation  between  percent  voids  and 
either  lift-off  force  or  tensile  strength 
failures. 

4.  Future  Surveillances 

The  revision  to  ACTION  b.  provides 
for  prompt  thorough  attention  and 
necessary  corrective  action  to  assure 
acceptable  design  margins  are 
maintained  for  the  hfe  of  the  plant  while 
eliminating  the  need  to  shutdown  the 
plant  when  it  can  be  shown  by  an 
engineering  analysis  that  the 
nonconforming  parameter  does  not 
degrade  the  structural  integrity  of  the 
plant. 

"Hie  present  action  statement  requires 
that  whenever  any  element  of  the 
tendon  surveillance  acceptance  criteria 
is  not  satisfied,  it  be  considered  as 
evidence  of  abnormal  degradation  of  the 
structural  integrity  of  the  containment 
vessel  requiring  that  the  integrity  be 
restored  or  that  the  plant  be  shutdown. 
The  proposed  amendment,  however, 
would  classify  a  failure  to  satisfy  an 
element  of  the  acceptance  criteria  as 
evidence  of  possible  abnormal 
degradation  and  would  permit  an 
evaluation  to  be  performed 
demonstrating  the  continued  abilify  of 
the  containment  vessel  structure  to 
perform  its  design  function.  The 
proposed  amendment  still  provides  the 
action  for  the  plant  to  shutdown  if  the 
engineering  evaluation  does  not 
demonstrate  containment  integrity. 

The  addition  of  ACTION  c.  provides 
for  timely  evaluation  and  correction  of 
those  parameters  which  in  themselves 
do  not  indicate  abnormal  degradation 
but  which  may  allow  future  degradation 
if  not  corrected.  This  ACTION  also 
provides  a  report  to  the  Commission 
describing  the  condition  and  action 
taken. 

The  inclusion  of  an  exemption  from 
the  provisions  of  Specification  3.0.4  by 
adding  ACTION  d.  reduces  the  impact 
on  plant  operation  consistent  with  the 
allowable  times  contained  in  ACTION 
a.  and  ACTION  b. 

Based  on  the  above  discussions,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
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consequences  ol  ut  accident  previously 
evaluated. 

Hie  proposed  changes  to  the 
Technical  Specifications:  Will  not 
impact  tendon  integrity  since  tendon 
integrity  will  be  asimred  by  surveillance 
of  the  remaining  pararaeters  and 
restoration  of  the  parameters  or 
assurance  by  an  engineering  evaluation; 
will  not  affect  the  method  and  manner 
of  plant  operation;  and  will  not  affect 
components  and  equipment  in^ortant  to 
safe  operation.  Therefore,  the  proposed 
amendment  does  not  create  tlM 
possibility  of  a  new  and  different 
accident  from  any  previously  evaluated. 

The  surveillances  and  actions 
requested  profide  assurance  that  any 
tendon  degradation  would  be  identified 
and  corrected  in  a  timely  manner 
consistent  with  the  indicators,  and. 
therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  foregoing,  the  requested 
amendment  does  not  present  a 
significant  hazard. 

Local  Public  Document  Room 
locations:  Fulton  City  Library,  709 
Maricet  Street,  Fulton,  Missouri  052S1 
and  CHin  Library  of  Washington 
University,  SkiiiJcer  and  Lindell 
Boulevard.  St.  Louis.  Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Ttowbridge.  1800  M  Street,  NW., 
Washington.  D.C.  20030. 

NRC  Branch  Chief:  B.  J.  Youngblood. 

WashingtoD  PubBc  Power  Supply 
System,  Docket  No.  50-397.  WNP-2, 
Richland,  Washington 

Date  of  amendment  request: 
September  11, 1985  and  October  4. 1985. 

Description  of  amendment  r^uesL' 
This  proposed  amendment,  if  approved, 
will  change  the  Administrative  Contnds 
section  of  the  WNP-2  Technical 
Specifications.  The  changes  involve  the 
compositicMi  of  the  Corporate  Nuclear 
Safety  Review  Board  (CNSRB).  section 
6.5.2.2.  and  clarification  of  the  language 
that  specifies  its  review  function, 
section  6.5.2.7. 

The  Technical  Specifications  as 
presently  written  require  that  the  plant 
organization  and  the  Directorates  of 
Engineering.  Support  Services,  and 
Licensing  and  Assurance  shall  be 
represented  on  the  CNSRB.  The  SuiH;>ly 
System  proposed  this  sentence  be 
deleted  from  the  Tedmical 
Specifications  to  provide  increased 
flexibility  in  choosing  the  best  technical 
representatives,  independent  of 
organizational  constraints.  Thus,  the 
hij^iest  level  of  technical  expertise  can 
be  insured  as  required  in  section  6.5.2J 
of  the  Technical  Specifications. 


The  Supply  ^tem  has  reviewed  this 
proposed  change  per  10  CFR  50.50  and 
determined  that  no  unreviewed  safety 
question  will  result  from  this 
amendment 

Basis  for  proposed  no  significant 
hazards  amsideration  determination: 
The  Commission  has  provided 
standards  for  detennining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.02(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  invtdves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
determined  that  the  requested 
amendment  per  10  CFR  50.92  does  not 

(1)  Involve  a  significant  increase  in 
the  probabiUty  or  consequences  of  an 
accident  previously  evaluated  because 
the  technical  expertise  of  the  CNSRB  is 
not  degraded.  The  qualification 
rquirements  of  section  4.7  of  ANSI/ANS 
3-1-1981  remain  applicable  and  the 
level  of  expertise  on  the  CNSRB  is  not 
changed,  so  the  abilities  of  the  CNSRB 
to  conduct  independent  review  and 
audits  of  plant  safety  functions  is  not 
affected: 

(2)  Create  the  possibility  of  a  new  at 
different  kind  of  accident  than 
previously  evaluated  because  the 
abilities  of  the  CNSRB  are  not  degraded. 
Their  capabilities  with  respect  to  plant 
safety  remain  unchanged;  or . 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the 
quaUfication  and  expertise  of  the 
CNSRB  are  not  changed.  The  probability 
that  a  situation  degrading  a  safety 
margin  will  remain  undetected  in  a 
CNSRB  review  is  not  increased  by  this 
change. 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  these  changes 
have  little  safety  significance  and  that 
the  proposed  amendment  will  not  alter 
any  of  the  accident  analyses. 

Based  on  our  review  of  the  proposed 
modifications,  the  staff  finds  that  there 
exists  reasonable  assurance  that  the 
propsed  changes  in  the  specifications  for 
the  composition  and  function  of  the 
CNSRB  will  have  little  or  no  impact  on 
the  public  health  and  safety. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
to  the  WNP-2  Technical  deifications 
involve  no  significant  hazards 
considerations. 


Local  Public  Document  Room 
locatioiv  Ridiland  Public  Library.  Swifl 
and  Northgate  Streets.  Richland, 
Washington  99352. 

Attorney  for  licensee:  Nicholas 
Reynolds.  Esquire,  Bishop,  Uberman, 
Cook.  Porcell  and  Reynolds,  1200 
Seventeenth  Street  NW.,  Washington, 
D.C.  20036. 

NRC  Branch  Chief:  W.  Butler. 

Wiscooain  Public  Service  Cofporatioii, 
Docket  Na  50-306.  Kewaunee  Nadear 
Powar  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request 
September  24. 1985  and  as  revised 
October  9. 1965. 

Description  of  amendment  request 
The  proposed  Tedmical  Specification 
changes  were  submitted  concurrent  widi 
a  proposed  transmission  line  routing 
modification  that  will  increase  offsite 
power  rdiability  and  increase 
operational  flexibility. 

The  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  require 
that  two  physically  independent  offsite 
power  sources  be  operable  to  serve  the 
KNPP  substation.  There  are  4  sources  of 
offsite  power  avaUable  to  the  KNPP 
Substation;  however,  a  single  failure  can 
be  postulated  that  would  render  3  of  the 
4  inoperable.  As  a  result,  there  is  a  7- 
day  limitation  on  the  amount  of  time 
that  the  power  source,  independent  of 
the  three  that  are  vulnerable  to  a  single 
failure,  can  be  taken  out  of  service  while 
the  plant  is  operating. 

Modifications  are  planned  to  the 
routing  of  offsite  power  transmission 
lines  that  will  eliminate  the  vulnerability 
of  3  lines  to  a  single  failure,  hence 
creating  diversity  in  the  pairs  of  offsite 
power  sources  that  satisfy  Technical 
Specifications.  Also,  since  the  physical 
independence  of  two  offsite  power 
sources  will  no  longer  depend  on  an 
individual  line,  the  limiting  Condition 
for  Operation  (LCO)  on  this  line's 
operability  can  be  eliminated 

The  proposed  change  would  remove 
this  LCO  contingent  upon  completing  the 
proposed  modifications  to  the  routing  of 
KNPP's  ofisite  power  sources. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  (qieration  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  horn 
any  accident  previoiisly  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  dbtermined  and  the 
NRC  staff  agrees  that  the  proposed 
amendments  will  nofc 

(1)  Involve  a  significant  increase  in 
the  probability  or  coi  isequences  of  an 
accident  previously  ( ivaluated  because 
the  proposed  TS  chajige  with  attendant 
modifications  proposed  to  the  routing  of 
offsite  transmission  lines  will  increase 
the  reliability  of  offsjte  power  to  the 
plant  and  eliminate  a  potential  single 
failure  that  could  aff^t  three  of  the  four 
lines,  therefore  decreasing  probability 
and  consequence  of  4n  accident 

(2)  Create  the  pos^bility  of  a  new  or 
different  kind  of  accident  fixim  any 
accident  previously  evaluated  because 
the  modification  doe$  not  affect  the 


offsite  power  system 


except  to  increase 


its  reliability:  therefore,  the  basic  design 
remains  unchanged. 

(3)  Involve  a  signiflcant  reduction  in 
the  margin  of  safety  because  the  design 
continues  to  meet  the  requirements  of 
General  Design  Crit^on  17,  as  specified 
in  the  updated  Final  Safety  Analysis 
Report  I 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Techn  cal  Specifications 
involve  no  significan  hazards 
considerations. 

Local  Public  Docui  lent  Room 
location:  University  c  f  Wisconsin 
Library  Learning  Cer  ter.  2420  Nicolet 
Drive,  Green  Bay,  Wi  sconsin  54301. 

Attorney  for  licensee:  Steven  E. 


and  Lardner,  777 


Keane,  Esquire,  Foley 
East  Wisconsin  Aveilue,  Milwaukee. 
Wisconsin  53202. 
NRCBrach  Chief:  I  Iteven  A.  Varga. 

Yankee  Atomic  Elect  'ic  Company, 
Docket  No.  50-29.  Ya  ikee  Nuclear 
Power  Station.  Frank  in  County, 
Massachusetts 

Date  ofamendmen '  request: 
September  30, 1985. 

Description  ofame  ndment  request- 
The  proposed  changej  would  modify  the 
Technical  Specifications  (TS)  to 
increase  the  required  setpoint  for  the 
main  steam  line  isolation  trip. 

Basis  for  proposed  ho  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  applic^ition  of  standards 
for  making  a  no  significant  hazards 
consideration  determination  by 
providing  certain  exatnples  (April  6, 
1983,  48  FR 14870).  Ej^mple  (ii)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideratio  i  involves  a  change 
that  constitutes  an  ac  ditional  imitation, 
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restriction,  or  control  not  presently 
included  in  the  TS;  for  example,  a  more 
stringent  surveillance  requirement. 
Increasing  the  main  steam  line  isolation 
trip  setpoint  will  cause  an  earlier  reactor 
trip,  which  would  place  the  plant  in  a    . 
shutdown  condition  sooner  than  the 
existing  setpoint  for  a  postulated  main 
steam  line  break.  The  proposed  change 
would,  therefore,  incorporate  a  more 
limiting  trip  setpoint.  Based  on  this 
discussion,  the  staff  proposes  to 
determine  that  the  requested  action 
would  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street  Boston,  Massachusetts  02110. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY       • 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments,  ff  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.22(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendments,  (2)  the  amendments,  and 


(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C., 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Conmiissibn, 
Washintota,  D.C.  20555,  attention: 
Director,  Division  of  Licensing. 

Arkansas  Power  &  Light  Company, 
Docket  No.  50-368,  Arkansas  Nudear 
One,  Unit  2,  Pope  Counfy,  Ariiansas 

Date  of  application  for  amendment: 
August  30, 1985. 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  (TS)  related  to  the         ' 
Control  Element  Assemblies  (CEA)  to 
desensitize  the  CEA  Calculator's 
response  to  CEA  inward  deviation 
events  and  to  require  a  reduction  in  core 
power  after  the  detection  of  a  CEA 
deviation.  In  addition,  a  redundant 
surveillance  requirement  in  TS  4.1.3.1.1 
was  deleted.  .      , 

Date  of  issuance:  November  12. 1985. 

Effective  date:  November  12, 1985. 

Amendment  No.:  70. 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  9, 1985  (50  FR  41241  at 
41242  and  41243) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1985. 

No  significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Commonwealth  Edison  Company, 
Docket  No.  50-374.  La  Salle  County 
Station.  Unit  2.  La  Salle  Counfy.  Illinois 

Date  of  amendment  request:  August 
28,1985. 

Brief  description  of  amendment-  This 
amendment  grants  a  one-time  relief  from 
the  requirements  of  the  Technical 
Specifications,  during  the  first  refueling 
outage  for  La  Salle  Unit  1,  by  extending 
the  present  three-day  or  seven-day 
period  to  thirfy  days  during  which  only 
three  diesel  generators  would  be 
required  for  Unit  2.  This  one  time  change 
will  permit  the  installation  of  the  diesel 
generator  lube  oil  modification  for  the 
common  diesel  generators  "0"  and  "lA" 
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required  by  a  license  conditicm  on  Unit 
1,  prior  to  startup  the  first  reftieling 
outage.  Because  the  "O"  and  "lA"  are 
shared  between  the  two  Units  and  the 
existing  Technical  Specification  3.8.1.1 
requires  these  diesel  generators  be 
operable  whenever  either  unit  is  in 
operation,  the  licensee  is  unable  to 
perform  the  required  modification 
without  bringing  both  Units  to 
shutdown. 

We  have  reviewed  the  licensee's 
analyses  on  this  action  with  respect  to 
the  health  and  safety  of  the  public  and 
agree  with  the  licensee's  conclusion  that 
the  margin  of  safety  is  not  decreased. 

Dote  of  issuance:  November  13, 1985. 

Effective  dote:  As  of  the  date  Unit  1 
initiates  its  first  refueling  outage. 

Amendment  Na  16. 

Focility  Operating  License  No.  NPF- 
18:  Amendmient  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25. 1965  (50  FR 
38913). 

Ckimments  received:  Yes. 

Source:  State  of  Illinois. 

The  Commission's  related  evaluati(H) 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  13. 
1985. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1. 
Oglesby.  Illinois  ei34a 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Goierating  Unit  Na  Z, 
Westchester  County.  New  Yoik 

Date  of  application  for  amendment' 
December  21, 1984. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  incorporate  the 
requirements  pursuant  to  the 
Commission's  Generic  Letter  83-37 
dated  November  1, 1963  which 
requested  all  pressurized  water  reactor 
licensees  to  submit  pn^osed  Technical 
Specifications  for  NUREG-0737  items 
listed  in  enclosure  1  of  the  letter. 
Specifically  the  amendment  changes  the 
IP-2  Technical  Specifications  to 
incorporate  new  requirements  for  die 
following:  (1)  Post-accident  sampling 
system.  (2)  noble  gas  effluents  monitor, 
(3)  containment  hi^  range  radiation 
monitor,  (4)  containment  pressure 
monitor,  (5)  containment  hydrogen 
monitor,  (6)  control  room  habitability 
and  (7)  containment  sampling  and 
analysis  of  plant  effluents. 

Date  of  issuance:  November  13. 1985. 

Effective  date:  Upon  issuance,  to  be 
implemented  within  90  days  after 
issuance. 

Amendment  No.:  IQH. 


Facilities  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  27. 1965  (50  FR  7984). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  13. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Mains,  New 
Yoric  106ia 

Consolidated  EdSson  Company  of  New 
York.  Docket  No.  50-247,  Indian  P(^t 
Nudear  Generating  Unit  No.  2, 
Westchester  County,  New  Yoik 

Date  of  application  for  amendment 
August  6. 1985. 

Brief  description  of  amendment  The 
amendment  revises  tiie  Tedmical 
Specifications  to  include  a  provision  for 
utilizing  a  temporary  closure  plate  in 
place  of  the  equipment  door  during 
refueling.  Consdidated  Edison 
requested  the  revision  to  improve  the 
eficiency  of  refueling  related  woik.  The 
temporary  closure  door  will  provide 
penetrations  for  temporary  services 
which  will  enable  may  maintenance 
activities  to  be  performed  while 
maintaining  integrity  during  core 
alterations  or  fuel  movement 

Date  of  issuance:  November  13, 1985. 

Effective  date:  November  13, 1985. 

Amendment  Noj  103. 

Facilities  Operating  License  No. 
DPR-26:  Amendment  revised  the 
Technical  ^lecifications. 

Date  of  initial  notice  in  Federal 
Register.  August  28. 1985  (50  FR  34937). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  13, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains.  New 
YoA.  10610. 

Duke  Poww  Company,  Docket  Nos.  50- 
369  and  50-370,  McGidre  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County.  North  CaroBna 

Date  of  application  for  amendments: 
December  la  1964. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  6X2i.  related  to  working 
hours  of  plant  staff. 

Date  of  issuance:  November  12. 1985. 

Effective  date:  Novemlier  12, 1985. 

Amendment  Noe.  48  and  29. 


Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17.  Ameindmaits  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28. 1965  (50  FR  34930). 

The  Commissi<Mi'8  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1985. 

No  significant  hazards  consid«etion 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Chariottee  (UNCC 
Station),  North  Carolina  28242. 

Florida  Power  and  light  Company,  et  al. 
Docket  No.  50-389,  St  Lude  Plant  Unit 
No.  2,  St  Lude  County.  Florida 

Date  of  application  of  amendment 
August  31, 1984  as  modified  April  12, 
1985. 

Brief  description  of  amendment 
Would  amend  the  Technical 
Specifications  to  limit  the  use  of  the  8- 
inch  containment  purge  system  to 
required  safety-related  purposes. 

Date  of  Issuance:  November  14. 1965. 

Effective  Date:  November  14, 1985. 

Amendment  No.:  12. 

Facility  (^>erating  License  No.  NPF- 
16:  Amendment  revised  die  Tedmical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28. 1984  (40  FR 
38399)  and  September  11, 1965  (50  FR 
37082). 

Hie  Commission's  rdated  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  14, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3200  Virgina  Avenue.  Ft  Pierce, 
Florida. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Munidpal  Elet^ric 
Authority  of  Georgia.  City  vi  Dahon. 
Georgia,  Docket  No.  50-821.  Edwin  I. 
Hatdi  Nudear  Plant  Unit  No.  1.  Appting 
County.  Georgia 

Date  of  amendment  request  May  20, 
1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  delete  reporting 
requirements  related  to  the  secondary 
containment  integrated  leak  rate  test 
and  primary  coolant  leakage  into  the 
drywell. 

Date  of  issuance:  November  19, 1985. 

Effective  date:  November  19, 1665. 

Ammdmeat  Noj  117. 
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Facility  Opera  ing  License  No.  DPR- 
57.  Amendment  r  svised  the  Technical 
Specifications. 

Date  of  initial  Botice  in  Federal 
Register  August  ^  1985  (50  FR  34940). 

The  Conunissic  n's  related  evaluation 
of  the  amendmen  I  is  contained  in  a 
Safety  Evaluatioij  dated  November  19. 
1985. 

No  significant  1  azards  consideration 
comments  receive  d:  No. 

Local  Public  D(  >cument  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Dri\  e,  Baxley.  Georgia. 


1,  Docket  No. 
Nuclear 
I.  Ocean  County,  New 


GPU  Nuclear  CoiWation 
50-219,  Oyster  Cr  lek 
Generating  Static  i 
Jersey 

Date  ofapplica  ion  for  amendment 
July  22. 1965. 

Brief  descn'ptic  n  of  amendment- 
Authorizes  a  char  ge  to  the  Appendix  A 
Technical  Specifi(  ;ation  (TS)  which  is  a 
new  requirement  )ertaining  to  limiting 
overtime  of  static  i  personnel.  This 
change  is  to  secti<  m  6,2,  Organization, 
Administrative  Controls,  of  the  TS. 

Date  of  issuance.-  November  19, 1985. 

Effective  date:  November  19, 1985. 

Amendment  Na:  92. 

Provisional  Oparating  License  No. 
DPR-16.  Amendn^nt  revised  the 
Technical  Speciri()ations. 

Date  of  initial  notice  in  Federal 
Register  August  2  B,  1985  (50  FR  34941) 

The  Commissioii's  related  evaluation 
of  the  amendment;  is  contained  in  a 
Safety  Evaluation  Ida  ted  November  19, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street  Toms  River,  New 
Jersey  08753. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219.  Oyster  Cr*k  Nuclear 
Generating  Statioq,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment 
September  18. 1984. 

Brief  descriptioff  of  amendment  This 
amendment  incorporates  additional 
restrictions  on  the  conductivity  and 
chloride  limits  in  sfection  3.3.E,  Reactor 
Coolant  Quality,  a|id  revises  the  Bases 
in  section  3.3.E  of  {he  Oyster  Creek 
Appendix  A  Techiiical  Specifications. 

Date  ofissuanct :  November  21. 1985. 

Effective  date:  ^  ovember  21, 1985. 


Amendment  No. 


Provisional  Operating  License  No. 
DPR-57.  Amendment  revised  the 
Technical  Specific  itions. 

Date  of  initial  m  ttice  in  Federal 
Register  February  27. 1985  (50  FR  7986) 


UMI 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  21, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street.  Toms  River,  New 
Jersey  08753. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  application  for  amendment 
May  15. 1985.  as  supplemented  July  11. 
1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  reduce  the  frequency  of 
diesel  generator  surveillance  testing  in 
accordance  with  the  recommendations 
of  Generic  Letter  84-15,  "Proposed  Staff 
Actions  to  Improve  and  Maintain  Diesel 
Generator  Reliability."  The  amendment 
also  increases  the  load  to  be  applied  to 
the  diesel  generators  during  monthly 
operabiiity  testing  and  make  the 
standby  gas  treatment  system  . 
nomenclature  consistent 

Date  of  issuance:  November  21, 1985. 

Effective  date:  November  21, 1985. 

Amendment  No.:  95. 

Facility  Operating  License  No.  DPR- 
62.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  17, 1985  (50  FR  29012)  and 
August  28, 1985  (50  FR  34944). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  21. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15tii  Street,  Auburn,  Nebraska  68305. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Botton  Atomic  Power  Station,  Units  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
May  4, 1983,  as  amended  November  10, 
1963,  and  November  29, 1984. 

Brief  description  of  amendments:  The 
changes  to  the  Technical  Specifications 
revise  Reactor  Coolant  Pressure 
Boundary  leak  detection  pertaining  to 
measuring  airborne  radioactivity  in  the 
primary  containment. 

Date  of  issuance:  November  19, 1965. 

Effective  date:  November  19, 1965. 

Amendment  No.:  112  and  116. 


Facility  Operating  Licenses  Nos. 
DPR-^4  and  DPR-56.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5, 1984  (49  FR  13612)  and 
September  25, 1965  (50  FR  36919). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  19. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
loco/yb/i.- Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Stireets,  Harrisburg, 
Pennsylvania. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  \. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment 
January  28, 1985. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
specifications  to  comply  with  10  CFR 
50.55a(g)(4)(ii)  and  (g)(5)(i)  relating  to 
Inservice  Inspection. 

Date  of  issuance:  November  12, 1965. 

Effective  date:  November  12, 1965. 

Amendment  No.:  96. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23, 1985  (50  FR  16009). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  Coimty.  New  York 

Date  of  application  for  amendment 
May  2. 1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  concerning  primary 
airlock  l4ak  testing  requirements,  as 
specified  in  Appendix  J  to  10  CFR  Part 
50. 

Date  of  issuance:  November  21. 1985. 

Effective  date:  November  21, 1985. 

Amendment  No.:  97. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  October  9, 1985  (50  FR  41255) 

The  Commission's  related  evaluation 
of  the  amendment  is  coi\tained  in  a 
Safety  Evaluation  dated  November  21, 
1985. 

No  signiBcant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259, 50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment- 
May  8. 1985. 

Brief  description  of  amendment-  The 
amendments  change  the  Technical 
Speciflcations  (TS]  to  add  additional 
cable  tray  fixed  water  spray  systems 
and  clarify  the  test  requirements  for 
these  systems. 

Date  of  issuance:  November  19, 1985. 

Effective  date:  90  days  from  the  date 
of  issuance. 

Amendment  Nos.:  124, 119  and  95. 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  andDPR-68.  Amendments 
revised  the  Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  June  19. 1985  (50  FR  25486). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  19, 
1985. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request:  May  17, 
1985. 

Description  of  amendment  request 
The  amendment  deletes  the 
requirements  for  resistance  testing  of 
certain  fuses  whose  function  is  to 
provide  containment  penetration 
conductor  overcurrent  protection.  The 
amendment  also  deletes  the  list  of 
containment  penetration  conductor 
overcurrent  protective  devices  from  the 
technical  speciHcations. 

Date  of  issuance:  November  19, 1985. 

Effective  date:  November  19, 1985. 

Amendment  No.:  9. 

Facility  Operating  License  No.  NPF- 
30:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  28, 1985  (50  FR  34947). 

"Ilie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  November  19, 
1985. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Fulton  City  Library,  709 
Market  Street,  Fulton,  Missouri  65251 
and  Olin  Library  of  Washington 
University,  Skinker  and  Lindell 
Boulevard,  St.  Louis,  Missouri  63130.    ■ 

Union  Electric  Company,  Docket  No.  50- 
483.  Callaway  Plant,  Unit  1.  Callaway 
County.  Missouri 

Date  of  amendment  request  August 
12,1985. 

Brief  description  of  amendment  The 
unit  organizational  chart  has  been 
revised  to  reflect  an  organizational  title 
change  from  Supervisor,  Radwaste  to 
Superintendent,  Radwaste. 

Date  of  issuance:  November  19, 1985. 

Effective  date:  November  19. 1985. 

Amendment  No.:  10. 

Facility  Operating  License  No.  NPF- 
30:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25, 1985  (50  FR 
38922) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  19, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Fulton  City  Library,  709 
Market  Street  Fulton,  Missouri  65251 
and  Olin  Library  of  Washington 
University,  Skinker  and  Lindell 
Boulevard,  St.  Louis,  Missouri  63130. 

Virginia  Electric  and  Power  Company,  et 
al.,  Docket  Nos.  50-338  and  50-339. 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  ^^Iginia 

Date  of  application  for  amendments: 
September  19, 1985. 

Brief  description  of  amendments:  The 
amendments  revise  the  NA-1&2  TS  in 
accordance  with  the  NRC  Generic  Letter 
84-13,  "Technical  Specifications  For 
Snubbers,"  dated  May  3. 1985.  The 
revisions  include  adding  a  statement  to 
TS  3.7.10  which  specifies  which 
snubbers  shall  be  operable  and  deleting 
TS  Tables  3.7.4a  and  3.7-4b.  Deleting 
these  tables  removes  the  present 
requirement  for  updating  the  TS 
whenever  a  snubber  is  added  or  deleted 
from  NA-1&2.  In  addition,  the  revision 
include  a  statement  in  the  TS  specifying 
which  snubbers  are  required  to  be 
operable  and  maintaining  a  list  of 
snubbers  as  part  of  the  NA-1&2  plant 
records  required  by  TS  4.9.7.f  which 
requires  a  record  of  service  life  of  each 
snubber.  The  changes  also  include 


administrative  changes  to  the  TS  as  well 
as  removing  exemptions  for  testing  of 
large  bore  snubbers  applying  to  past 
refueling  outages  and  which  are  no 
longer  applicable. 

Date  of  issuance:  November  20, 1985. 

Effective  date:  November  20, 1985. 

Amendment  Nos.:  71  and  57. 

Facility  Operating  License  Nos.  NPF- 
4  andNPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date' of  initial  notice  in  Federal 
Register  October  16, 1985  (50  FR  41975] 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  20. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093,  and  the  Alderman 
Library,  Manuscripts  Department. 
University  of  Virginia,  Charlottesville, 
Viiginia  22901. 

VirgLaia  Electric  and  Power  Cmnpany.  et 
aL.  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
September  24, 1985. 

Brief  description  of  amendments:  The 
amendments  revise  section  4.7.10  of  the 
Technical  Specification  to  modify 
portions  of  snubber  visual  inspection 
criteria,  establish  separate  sampling 
methods  for  functional  testing  of  small 
bore  and  large  bore  snubbers,  and 
establish  functional  test  methods  for 
laige  bore  snubbers. 

Date  of  issuance:  November  21, 1985. 

Effective  date:  November  21, 1985. 

Amendments  Nos.:  72  and  58. 

Facility  (derating  License  Nos.  NPF- 
4  andNPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  21. 1985  (50  FR  42628) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safefy  evaluation  dated  November  21, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Board  of  Supervisors  Office, 
Louisa  Counfy  Courthouse.  Louisa, 
Virginia  23093.  and  the  Alederman 
Library.  Manuscripts  Department 
University  of  Virginia,  Charlottesville. 
Virginia  22901. 
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Yankee  Atomic  Ela  ctric  Company, 
Docket  No.  58-29,  Yankee  Nuclear 
Power  Statioa,  Fra^lin  County, 
MassachuBetts 

Dafe  of  applicotjhn  for  amendment: 
July  19. 1983.  as  modified  April  17, 1964 
and  August  16. 198^,  as  supplemented 
April  5, 1985. 

Brief  descriptioniof  amendmenL  The 
amendment  modifies  the  TS  to:  (1) 
Clarify  plant  conditions  that  require 
establishing  contaii  iment  integrity,  (2) 
address  use  of  thre  ide'd  caps  or  plugsas 
containment  bound  aries,  (3)  make  the 
containment  leak  t(  sting  criteria 
consistent,  (4)  modify  the  surveillance 
testing  of  the  personnel  airlock  to 
comply  with  Appei^ix  J  to  10  CFR  Part 
sa  (5)  add  TS  for  the  upgraded 
continuous  contain|Dent  leak  monitoring 
system,  (6)  make  editorial  changes  and 
add  clarifications  to  the  TS,  (7)  revise 
and  reorganize  the  containment 
isolation  barrier  lisnng  and  (8)  modif>' 
the  TS  to  reflect  modification  of  the 
containment  bounds 

Date  o//ssuo/JCft-  November  8, 1965. 

Effective  date:  November  8. 1985. 

Amendments  M>.  |86. 

Facility  Operating  License  No.  DPR- 
3.  Amendments  revised  the  Technical 
Specifications.        i 

Date  of  initial  novce  in  Federal 
Ragistec  February  ^,  1984  (49  FR  7051) 
and  September  11, 1985  (50  FR  37091). 

The  Commission'^  related  evaluation 
of  the  amendment  ii  contained  in  a 
Safety  Evaluation  CBted  November  8. 
1985.  I 

No  significant  hazards  consideration 
comments  received;  No. 

LocaJ  Public  Document  Room 


location:  Greenfield 

1  College  Drive,  Gn  enfield. 

Massachusetts  0130 1 

lEIeitric 


Yankee  Atomic 
Docket  No.  50^29, 
Power  Station.  Fraaldin 
Massachusetts 


Company, 
Yjankee  Nuclear 
County. 


Date  ofapplicati^  for  amendmenL 
June  26, 1985. 

Brief  description 
Modifies  the  surveillance 
requirements  for 
safety  injection  flov 
hot  leg  injection  flo 
Technical  Speciflcalions 
administrative 
made  to  accommodate 
change  to  the  TS 
typographical  error. 

Date  of  issuance: 

Effective  date:  Nc^ember 

Amendments  No. 

Facility  Operating ' 
3.  Amendment  revised 
Specifications. 


aid 


JMI 


Community  College, 


if  amendment 
interval 
and  high  pressure 
tests,  and  for  the 
test,  in  the 

(TS).  An 
is  also  being 
the  technical 
to  correct  a 


^lovember  18, 1985. 

1&1985. 
$7. 
License  No.  DPR- 
the  Technical 


Date  of  initial  notice  in  Federal 
Register  September  11, 1985  (50  FR 
37092). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
"1985. 

No  significant  hazards  consideration 
comments  received:  No. 
•  Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DERTERMINATION  OF  NO 
SIGNDICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  comment  period  (less 
than  30  days)  has  been  offered  and  the 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 


The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determii\^tion  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
D.C.,  and  at  the  local  public  document 
room  for  the  particular  facility  involved 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
January  3, 1986,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensmg  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 
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As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speciflc  a8pect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  most  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  1717  H  Street  NW., 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  aiui  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  but  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

GPU  Nuclear  Coiporatioii,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generatii^  Statioii,  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment 
October  11, 1985,  as  revised  October  18, 
1985,  and  supplemented  on  October  22, 
1985. 

Buefdescripton  of  amendment  This 
amendment  authorizes  a  change  to  Item 
1-4  of  Table  3.1.1.  Protective 
Instrumentation  Requirements,  of 
section  3.1  of  the  Appendix  A  Technical 
Specifications.  This  change  allows  the 
low-low  reactor  water  level 
instrumentation  to  be  inoperable  in  the 
shutdown  reactor  mode  and,  under 
certain  specified  conditions,  the  Reactor 
Building  is  not  required  to  be  isolated 
and  the  Standby  Gas  Treatment  System 
is  not  required  to  be  operating.  As 
requested  by  the  licensee,  this  is  a  one- 
time-only change  to  remain  effective 
only  for  the  Cycle  lOM  outage. 

In  accordance  with  the  Commission's 
regulations,  consultations  were  held 
with  the  State  of  New  jersey,  Bureau  of 
Radiation  Protection,  by  telephone  on 
October  15  and  18, 1985.  The  State  of 
New  Jersey  stated  that  the  staff  had 
addressed  its  concerns  and,  therefore, 
were  in  agreement  with  the  licensee's 


proposed  amendment  No  other 
comments  were  solicited  or  received. 

Date  of  issuance:  November  19, 1985. 

Effective  date:  October  18, 1985. 

Amendment  No.  91. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

The  Commission's  related  evaluation 
of  this  amendment  and  final 
determination  of  no  significant  hazards 
considerations  are  contained  in  a  Safety 
Evaluation  dated  November  19, 1985. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street  Toms  River,  New 
Jersey  08753. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Dated  at  Bethesda,  Maryland,  this  26th  day 
of  November  1985. 

For  the  Nuclear  Regulatoty  Commiuion. 
Hugh  L  Thomptoo,  Jr., 
Director,  Division  ofPWR  Licensing-A. 
(PR  Do&  85-28598  Piled  12-3-85: 8:45  am) 


[Docket  Na  60-286] 

Power  Authority  Of  ttM  State  Of  N«w 
York;  WIttidrawal  of  Appication  f or 
Amendment  to  Fadttty  Operating 
Ucenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Power 
Authority  of  the  State  of  New  Yoiii  (the 
licensee)  to  withdraw  its  March  13, 1985, 
application  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3,  located  in 
Westchester  County,  New  York.  The 
proposed  amendment  would  have 
revised  the  provisions  in  the  Technical 
Specifications  for  Indian  Point  3  in 
regard  to  non-Radiological 
Environmental  Protection  Plan.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of  the 
Amendment  in  the  Federal  Register  on 
May  21, 1985  (50  FR  20986).  By  letter 
dated  September  13, 1985,  the  licensee 
requested  permission  to  withdraw  its 
application  for  the  proposed 
amendment.  The  Commission  has 
considered  the  licensee's  September  13. 
1985  request  and  has  determined  that 
permission  to  withdraw  the  March  13, 
1985  application  for  amendment  should 
be  granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendlment  dated  March  13, 1985,  (2) 
the  Ucensee's  letter  dated  September  13, 
1985,  withdraMring  the  application  for 
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licensee  amendment;  and  (3)  our  letter 
dated  November  21.1985.  All  of  the 
above  documents  ai  e  available  for 


public  inspectJOQ  at 


the  Ck>mmission's 


Public  Document  Rolom.  1717  H  Street 
NW..  Washington,  E  C  and  at  the  White 
Plains  Public  Librar; ,  100  Martine 
Avenue,  White  Plaii  s.  New  York  10601. 


Dated  at  Bethesda. 
of  November  1985. 

Chief.  Operating 
Division  of  Licensing. 

|FR  Doc  8S-28864  Pile< 

MUJNQ  COOK  7n»-01-li 


K  laryland.  this  Zlst  day 


:  React  ?rs 


Branch  Na  J. 
12-3-8S:  8:45  am) 


[Docket  Na  40-3453] 

Atlas  Minerals,  Division  of  Atlas 
Mineral  Corp^  OraftlRnding  of  No 
Significant  Impact  Regarding  ttie 
Renewal  of  Source  md  Byproduct 
Material  License  SU  A-917  for 
Operation  of  Atlas  I  Hnerals'  Adas 
Uranium  MM  Locate  d  In  Moab,  UT 

AQENCV:  U.S.  Nuclea  r  Regulatory 

Commission. 

ACnoH:  Notice  of  dri  ift  finding  of  no 

significant  impact 

(1)  Proposed  Actio  ?.  The  proposed 
administrative  actioi  is  to  renew  Souree 
and  Byproduct  Matefial  License  SUA- 
917  authorizing  Atlad  Minerals 
Corporation  to  continue  operation  of 
their  Atlas  Mill  locatfed  in  Moab,  Utah. 

(2)  Reasons  for  Dr^ft  Finding  of  No 
Significant  Impact  /in  Environmental 
Assessment  was  prepared  by  the  staff  at 
the  U.S.  Nuclear  Regiilatory  Commission 
(NRC)  and  issued  by  ithe  Commission's 
Uranium  Recovery  Field  Office,  Region 
fV.  The  Environmental  Assessment 
performed  by  the  Cotimission's  staff 
evaluated  potential  impacts  on-site  and 
off-site  due  to  radiological  releases 
which  may  occur  during  the  course  of 
the  operation.  Docun|ents  used  in 
preparing  the  assessifient  included 
operational  data  froii  the  licensee's 
prior  milling  activities,  the  licensee's 
renewal  application  (fated  May  31. 1984. 
additional  submittalsl  dated  December 
17. 1984.  January  18, 1985.  and  June  5. 
1985,  and  the  Final  ESvironmental 
Statement  prepared  by  the  Commission 
staff  dated  January  1079.  Based  on  this 
assessment,  the  Cominission  has 
determined  that  no  significant  impact 
will  result  from  the  proposed  action,  and 
therefore,  an  Environmental  Impact 
Statement  is  not  warianted. 

The  following  stat^ents  support  the 
draft  finding  of  no  significant  impact 
and  summarize  the  conclusions  resulting 
firom  the  environmeni  al  assessment. 

(a)  The  ground  water  monitoring 
program  in  effect  at  tbe  Atlas  mill  is 


LIMI 


sufficient  to  detect  releases  and  thereby 
minimize  any  impact  on  ground  water. 

(b)  Radiological  effluents  from  the 
proposed  operation  of  the  mill  will  be 
minimal  and  well  within  the  regulatory 
limits  and  will  be  continuously 
monitored. 

(c)  Environmental  monitoring  is 
comprehensive  enough  to  detect  any 
significant  impacts  due  to  radiological 
releases  from  the  milling  operation. 

(d)  Radioactive  wastes  will  be 
minimal  and  will  be  disposed  of  in  the 
tailings  impoundment  which  will  be 
reclaimed  in  accordance  with  applicable 
federal  and  state  regulations. 

In  accordance  widi  10  CFR  51.33(a), 
the  Director.  Uraniimi  Recovery  Field 
Office,  made  the  determination  to  issue 
a  draft  finding  of  no  significant  impact 
and  to  accept  comments  on  the  draft 
finding  no  later  than  January  3, 1986. 

This  finding,  together  with  the 
environmental  assessment  setting  forth 
the  basis  for  the  finding,  is  available  for 
public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden,  CO 
and  at  the  Commission's  Public 
Document  Room  at  1717  H  Sti^et  NW.. 
Washington,  DC. 

Dated  at  Denver.  Colorado,  this  25th  of 
November  1985. 

For  the  Nuclear  Regulatory  Commission 
Hany  J.  Pettengill. 

Chief  Licensing  Branch  Z  Uranium  Recovery 
Field  Office.  RIV. 

(FR  Doa  85-28853  Filed  12-3-85;  8:45  amj 
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[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co^  Haddam  Neck  Plant;  Exemption 

I 

Connecticut  Yankee  Atomic  Power 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-61 
which  authorizes  the  operation  of  the 
Haddam  Neck  Plant  (the  facility)  at  the 
steady-state  power  levels  not  in  excess 
of  1825  megawatts  thermal.  The  facility 
is  a  pressurized  water  reactor  located  at 
the  licensee's  site  in  Middlesex  County, 
Connecticut.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Section  50.71{e)(3)(u)  of  10  CFR  Part 
50  requires  that  tiiose  plants  mitially 
subject  to  the  NRC's  systematic 
evaluation  program  (SEP)  must  file  a 
complete  updated  final  safety  analysis 
report  within  24  months  after  receipt  of 


notification  that  the  SEP  has  been 
completed.  By  letter  dated  July  20, 1983, 
the  staff  informed  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO)  that 
SEP  had  been  completed  for  the 
Haddam  Neck  Mant  and  that,  pursuant 
to  10  CFR  50.71(e)(3).  the  licensee  was 
required  to  file  an  updated  Facility 
Description  and  Safety  Analysis 
(FDSA).  By  letter  dated  February  4. 1985 
the  licensee  requested  an  exemption  to 
defer  submittal  of  the  updated  FDSA  on 
the  bases  that  ongoing  reviews  (e.g.,  the 
Integrated  Safety  Assessment  lYogram) 
woidd  directly  affect  the  content  of  the 
updated  FDSA  and  that  the  required 
submittal  would  affect  the  work  of  the 
licensee's  engineering  personnel  on 
issues  of  higher  safety  significance. 

"Hie  NRC  staff  reviewed  the  licensee's 
request  and  granted  the  exemption,  by 
letter  dated  April  11. 1985.  However,  die 
staff  determined  that  only  a  six  month 
exemption  from  compliance  with  10  CFR 
50.71  was  warranted  at  that  time.  As 
detailed  in  the  April  11. 1985  exemption, 
any  additional  exemptions  from 
compliance  with  10  CFR  50.71  would  be 
granted  by  the  Director  of  Licensing  only 
upon  review  and  approval  of  a  program 
plan  containing  schedules  or  milestones 
for  the  submittal  of  an  updated  FDSA 
for  the  Haddam  Neck  Plant 

By  letter  dated  September  13, 1985,  the 
licensee  requested  an  additional 
exemption  fivm  the  schedular 
requirements  of  10  CFR  50.71  for  the 
submittal  date  of  an  updated  FDSA. 
However,  the  NRC  staff,  by  letter  dated 
October  2. 1985,  informed  CYAPCO  diat 
this  exemption  request  was  not 
responsive  to  the  terms  identified  in  the 
exemption  granted  on  April  11. 1985,  and 
therefore,  the  exemption  request  was 
denied.  The  denial  was  based  on  the 
licensee's  failure  to  supply  the  required 
milestones  or  schedules,  but  left  open 
the  possibility  of  further  consideration 
by  the  staff  provided  the  licensee  took 
certain  actions  by  October  11, 1985. 
By  letter  dated  October  11. 1985. 
CYAPCO  resubmitted  a  request  for  an 
additional  exemption  to  the  schedular 
requirements  of  10  CFR  50.71  for  an 
updated  FDSA.  In  that  letter.  CYAPCO 
stated  that  the  FDSA  update  would  be 
based  largely  on  the  format  of 
Regulatory  Guide  1.70,  Revision  3,  which 
would  result  in  a  more  comprehensive 
document  than  would  result  from 
minimal  compliance  with  10  CFR  50.71. 
CYAPCO  also  provided  milestones  for 
the  submittal  of  component  parts  of  an 
updated  FDSA  and  a  completion 
schedule  for  the  entire  FDSA  update. 
The  following  are  the  commitments 
made  and  the  scheduled  completion 
dates: 
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2.  Provida    a    complau 

ivdata  of  ttia  iadWy  aoddm  antfyaaa. 

3.  PioiMa  cwrani  tyMema  daacriplloiM 
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Based  upon  these  milestones,  the 
licensee  requested  relief  from  the 
completion  date  requirement  for  the 
updated  FDSA  until  June  30, 1987. 

The  staff  has  reviewed  the  licensee's 
request  for  an  exemption  from  the 
Haddam  Neck  Plant  updated  FDSA 
submittal  date.  The  staff  finds  that  the 
licensee's  request  meets  the 
requirements  identified  in  the  exemption 
granted  on  April  11. 1985  and  also  finds 
the  proposed  and  completion  schedule 
to  be  acceptable. 

The  NRC  staff  considered  safety 
aspects  of  the  requested  exemption  from 
the  updated  FDSA  submittal  date.  The 
proposed  exemption  affects  only  the 
required  date  for  updating  the  FDSA  and 
does  not  affect  the  risk  of  facility 
accidents.  Thus,  the  granting  of  the 
requested  exemptioa  will  have  no 
si^uficant  impact  on  plant  safety. 

The  public  interest  will  be  served  by 
granting  the  exemption  since  the 
licensee  can  continue  to  use  its 
personnel  to  complete  other  work  of 
higher  safety  significance  sooner  than 
would  be  the  case  if  persoimel  or  other 
resources  were  diverted  to°  update  the 
FDSA  immediately. 

Based  on  its  review,  the  staff 
concludes  that  issuance  of  this 
exemption  will  have  no  significant  effect 
on  plant  safety.  Further,  this  action  is  in 
the  public  interest  and  good  cause  has 
been  shown  to  support  the  exemption. 
Therefore,  an  exemption  until  June  30, 
1987  is  being  granted  by  the  staff  for  the 
submittal  of  an  updated  FDSA  for  the 
Haddam  Neck  Plant  Any  significant 
deviation  frt»n  the  proposed  completion 
schedule  (i.e..  failure  to  supply 
information  vtdthin  30  days  of  the 
scheduled  completion  date]  will  be 
considered  a  violation  of  the  terms  of 
the  exemption  end  may  result  in  the 
voiding  of  the  exemption  and 
subsequent  enforcement/compliance 
action.  The  Director.  Division  of 
Licensing,  ONRR,  may  grant  changes  to 


the  scheduled  milestones  if  the 
licensee's  request  is  timely  and  shows 
good  cause  for  the  proposed  change. 
However,  the  staff  will  not  consider  any 
subsequent  exemption  requests  beyond 
the  currendy  scheduled  June  30, 1987 
completion  date. 

Pursuant  to  10.C7R  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  46144.  November  21, 1985).    - 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  aiul  is 
otherwise  in  the  public  interest 
Therefore,  the  Commission  hereby 
approves  the  following  temporary 
exemption  firom  compliance  with 
50.71(e). 

An  updated  FSAR  containing  those 
original  pages  of  the  FDSA  that  are  still 
applicable  plus  updated  replacement 
pages  shall  be  filed  under  the  schedule 
and  conditions  described  in  Section  Q 
above.  The  final  completion  date  for  the 
FDSA  update  effort  shall  be  June  30. 
1987.  This  updated  FDSA  shall  bring  the 
FDSA  up  to  date  as  of  a  maximum  of  6 
months  prior  to  the  date  of  filing  the 
updated  FDSA,  with  subsequent 
revisions  no  less  frequently  dian 
annually  thereafter. 

Dated  at  Bethesda,  Maryland,  this  22iui 
day  of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield. 
Acting  Director,  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  85-28854  Filed  12-3-66;  MS  am] 

BILUNO  CODE  TiMKSMI 


[DockelNo.  50-24S1 

Northeast  Nudear  Energy  Co.,  et  al., 
(Millstone  Unit  1);  Exemption 

I 

The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  and  Northeast 
Nuclear  Energy  Company  (the  licensees) 
are  the  holders  of  Provisional  Operating 
License  No.  IKV-21  which  authorizes 
the  operation  of  Millstone  Unit  1  (the 
facility]  at  the  steady-state  power  levels 
not  in  excess  of  2011  megawatts 
thermal.  The  facility  is  a  pressurized 
water  reactor  located  at  die  licensee's 
site  in  New  London  County, 
Connecticut  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  orders  of  the 


Nuclear  Regulat<Hy  Commission  (the 
Commission)  now  or  hereafter  in  effect 

n 

Section  5a71(eH3Mii)  of  10  CFR  Part 
50  requires  that  those  plants  initially 
subject  to  the  NRC's  systematic 
evaluation  program  (SEP)  must  file  a . 
complete  updated  final  safety  analysis 
report  within  24  months  after  receipt  of 
notification  that  the  SEP  has  been 
completed.  By  letter  dated  March  16, 
1983,  the  staff  informed  Northeast 
Nuclear  Eneigy  Conipany  (NNECO)  that 
SEP  had  been  completed  for  Millstone 
Unit  1  and  that  pursuant  to  10  CFR 
50.71(e)(3),  the  licensee  was  required  to 
file  an  updated  Final  Safety  Analysis 
Report  (FSAR).  By  letter  dated  February 
4, 1985  the  licensee  requested  an 
exemption  to  defer  submittal  of  the 
updated  FSAR  on  the  bases  that  ongoing 
reviews  (e.g.,  the  Integrated  Safety 
Assessment  Program]  would  diiecUy 
affect  the  content  of  the  updated  FSAR 
and  that  the  required  submittal  would 
affect  the  work  of  the  licensee's 
engineering  personnel  on  issues  of 
higher  safety  significance. 

The  NRC  staff  reviewed  the  licensee's 
request  and  granted  the  exemption,  by 
letter  dated  April  11. 1965.  However,  the 
staff  determined  that  only  a  six  month 
exemption  fix>m  compliance  with  10  CFR 
50.71  was  warranted  at  that  time.  As 
detailed  in  the  April  11, 1985  exemption, 
any  additional  exemptions  from 
compliance  with  10  CFR  50.71  would  be 
granted  by  the  Director  of  Licensing  only 
upon  review  and  approval  of  a  program 
plan  containing  schedules  or  milestones 
for  the  submittal  of  an  updated  FSAR  for 
Millstone  Unit  1. 

By  letter  dated  September  13. 1965.  the 
Ucensee  requested  an  additional 
exen^jfion  from  the  scheduler 
requirements  of  10  CFR  S0.7lfor  the 
submittal  date  of  an  updated  FSAR. 
However,  the  NRC  staff,  by  letter  dated 
October  2. 1965,  informed  NNECO  that 
this  exemption  request  was  not 
responsive  to  the  terms  identified  in  the 
exemption  granted  on  April  11. 1965.  and 
therefore,  the  exemption  request  was 
denied.  The  denial  was  based  on  the 
licensee's  failure  to  supply  the  required 
milestones  or  schedules,  but  left  open 
the  possibility  of  further  consideration 
by  the  staff  provided  the  licensee  took 
certain  actions  by  October  11, 1985. 

By  letter  dated  October  11, 1965, 
NNECO  resubmitted  a  request  for  an 
additional  exemption  to  the  scheduler 
requirements  of  10  CFR  50.71  for  an 
updated  FSAR.  In  diet  letter,  NNECO 
stated  that  die  FSAR  update  woidd  be 
based  largely  on  the  format  of 
Regulatory  Guide  1.70,  Revision  3,  which 


49604 


Federal  Register  /  Vol.  50.  No.  233  /  Wednesday.  December  4.  1985  /  Noticeg 


would  result  in  a  inore  comprehensive 
document  than  would  result  ^m 
minimal  compliance  with  10  CFR  50.71. 
NNECO  also  prodded  milestones  for  the 
submittal  of  component  parts  of  an 
updated  FSAR  an|d  a  completion 
schedule  for  the  ehtire  FSAR  update. 
The  following  areithe  commitments 
made  and  the  sch^uled  completion 
dates: 


and  curani  lalarwwa  Id  stand  alona 
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relief  from  the 
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Millstone  Unit  1  u^ated  FSAR 
submittal  date.  Tt^  staff  finds  that  the 
leets  the 
jtified  in  the  exemption 
1, 1985  and  also  finds 
completion  schedule 


licensee's  request 
requirements  ide 
granted  on  April 
the  proposed  and 
to  be  acceptable. 
The  NRC  staff 


»nsidered  safety 
aspects  of  the  requested  exemption  from 
the  updated  FSAFJ  submittal  date.  The 
proposed  exemption  affects  only  the 
required  date  for  updating  the  FSAR  and 
does  not  affect  th^  risk  of  facility 
accidents.  Thus,  tie  granting  of  the 
requested  exemption  will  have  no 
si^iificant  impaction  plant  safety.^ 

The  public  interest  will  be  served  by 
grantiiig  the  exemption  since  the 
licensee  can  conti|iue  to  use  it  personnel 
to  complete  other  Work  of  higher  safety 
significance  soonar  than  would  be  the 
case  if  personnel  ar  other  resources 
were  diverted  to  Update  the  FSAR 
immediately.         f 

Based  on  its  review^  the  staff 
concludes  that  issuance  of  this 
exemption  will  have  no  significant  effect 
on  plant  safety.  Further,  this  action  is  in 
the  public  interest  and  good  cause  has 
been  shown  to  sui)port  the  exemption. 

Therefore,  an  exemption  until  March 
31, 1987  is  being  gianted  by  the  staff  for 
the  submittal  of  ai  >  updated  FSAR  for 
Millstone  Unit  1.  /  jiy  significant 


deviation  from  the  proposed  completion 
schedule  (i.e.,  failure  to  supply 
information  within  30  days  of  the 
scheduled  completion  date)  will  be 
considered  a  violation  of  the  terms  of 
the  exemption  and  may  result  in  the 
voiding  of  the  exemption  and 
subsequent  enforcement/compliance 
action.  The  Director.  Division  of 
Licensing,  ONRR,  may  grant  changes  to 
the  scheduled  milestones  if  the 
licensee's  request  is  timely  and  shows 
good  cause  for  the  proposed  change. 
However,  the  staff  will  not  consider  any 
subsequent  exemption  requests  beyond 
the  currently  scheduled  March  31, 1987 
completion  date. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  48284,  November  22, 1985). 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest 
Therefore,  the  Commission  hereby 
approves  the  following  temporary 
exemption  fit)m  compliance  with 
50.71(e). 

An  updated  FSAR  containing  those 
original  pages  of  the  FSAR  that  are  still 
applicable  plus  updated  replacement 
pages  shall  be  filed  under  the  schedule 
and  conditions  described  in  Section  II 
above.  The  final  completion  date  for  the 
FSAR  update  effort  shall  be  March  31. 
1987.  This  updated  FSAR  shall  bring  the 
FSAR  up  to  date  as  of  a  maximum  of  6 
months  prior  to  the  date  of  filing  the 
updated  FSAR.  with  subsequent 
revisions  no  less  frequently  than 
annually  thereafter. 

Dated  at  Bethesda,  Maryland,  this  22nd 
day  of  November  1985. 

For  The  Nuclear  Regulatory  Commission. 
Dennis  M  Cnitchfield. 

Acting  Director,  Division  of  Licensing.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  85-28855  Filed  12-3-85;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and  Electric 
Power  Plan;  Procedural  and  Technical, 
Non-Substantial  Amendment 

AQCNCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 


BEST  COPY  AVAILABLE 


action:  Notice  of  procedural  and 
technical,  non-substantial  amendment 
extending  deadline  for  receipt  of 
recommendations  for  amendment  of 
Columbia  River  Basin  Fish  and  Wildlife 
Program. 

SUMMARY  AND  DATES:  At  its  November 
20, 1985  meeting  in  Portland,  Oregon,  the 
Northwest  Power  Planning  Council 
voted  to  adopt  a  procedural  and 
technical,  non-substantial  amendment  of 
a  portion  of  its  Northwest  Conservation 
and  Electric  Power  Plan  (Plan) 
extending  the  schedule  for  revising  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (Program).  Authority  to  adopt 
such  an  extension  is  found  in  the  Pacific 
Northwest  Power  Planning  and 
Conservation  Act,  16  U.S.C. 
839b(h)(3)(the  Northwest  Power  Act). 
The  original  deadline  was  December  15, 
1985;  the  amendment  delayed  that 
deadline  imtil  February  16, 1986. 
Recommendations  for  amendments  must 
be  received  in  the  Council's  central 
office  by  5  p.m.  of  the  first  full  working  . 
day  after  Sunday,  February  16, 1986. 
Recommendations  received  after  that 
time  will  not  be  accpeted. 

FOR  FURTHER  INFORMATION  CONTACT 

Dulcy  Mahar,  Director  of  Public 
Information  and  Involvement,  at  Suite 
1100, 850  S.W.  Broadway.  Portland, 
Oregon.  97205.  or  (503)  222-5161.  or  (toll- 
free)  1-800-222-3355  (in  Montana.  Idaho 
or  Washington)  or  1-800-452-2324  in 
Oregon. 

SUPPLEMENTARY  INFORMATION:  The 

Northwest  Power  Act  requires  that  the 
Council,  prior  to  review  or  major 
revision  of  the  Plan,  request 
recommendations  for  Iht>gram 
amendments  from  the  federal  and 
region's  state  fish  and  wildlife  agencies 
and  from  the  region's  appropriate  Indian 
tribes.  16  U.S.C.  839b(h)(2).  These 
recommendations  must  be  accompanied 
by  detailed  information  and  supporting 
data,  and  are  meant  to  set  forth:  (1) 
Measures  to  protect,  mitigate,  and 
enhance  fish  and  wildlife,  including 
related  spawning  grounds  and  habitat, 
affected  by  the  development  and 
operation  of  any  hydroelectric  project 
on  the  Columbia  River  and  its 
tributaries,  or  (2)  objectives  for  the 
development  and  operation  of  such 
projects  on  the  Columbia  River  and  its 
tributaries  in  a  manner  designed  to 
protect,  mitigate,  and  enhance  fish  and 
wildlife,  or  (3)  fish  and  wildlife 
management  coordination  and  research 
and  development  that  will  assist 
protection,  mitigation,  and  enhancement 
of  anadromous  fish  at  and  between,  the 
region's  hydroelectric  dams.  16  U.S.C. 
839b(h)(2)(A)-(C).  The  Council  is  given 
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one  year  after  the  deadline  for  receipt  of 
recommendations  in  which  to  adopt 
amendments  of  the  Program.  16  U.S.C. 
839b(h)(9].  The  Council  called  for 
recommendations  for  amendments  on 
Jiily  9, 1985  and  set  a  deadline  of 
December  15, 1985.  50  FR  28049.  The  Act 
allows  the  Indian  tribes  and  agencies  90 
days  in  which  to  submit 
recommendations,  unless  the  Council 
extends  that  time,  as  it  did  in  its  July  9 
notice  and  as  it  has  again  done  in  the 
current  amendment  16  U.S.C.  839b(h](3). 
In  adopting  this  amendment,  the  Council 
determined  that  further  extending  the 
deadline  for  receipt  of  Program 
amendment  recommendations  will  allow 
the  Council  to  explore  the  possibility  of 
entering  into  an  agreement  with  the 
Indian  tribes  and  fish  and  wildlife 
agencies  that  are  parties  to  the  litigation 
regarding  allocation  of  the  fish  harvest 
on  the  Columbia  River.  United  States  v. 
Oregon.  Such  an  a9«ement  would  aim 
at  generating  a  joint  process  for 
developing  altematives  for  production 
objectives  for  the  Council's  Fish  and 
Wildlife  Program.  Productitm  objectives 
are  a  key  element  in  the  process  of 
developing  goals  under  section  201  of 
the  Program,  which  the  Council  expects 
will  provide  important  criteria  for 
evaluating  Program  amendment 
recommendations.  Extending  the 
deadline  for  two  months  will  also  allow 
the  Council  to  consult  with  the  Indian 
tribes  and  fish  and  wildlife  agencies  on 
the  need  for  new  starts  on  fish 
production  projects  before  the  Council 
adopts  production  objectives. 

Representatives  of  the  Columbia 
Basin  Fish  and  Wildlife  Council  and  the 
Columbia  River  Inter-Tribal  Fish 
Commission,  also  appearing  for  the 
upper  Columbia  United  Tribes  on  this 
issue,  addressed  the  proposed 
amendment  at  the  Council  meeting. 
Each  representative  supported  Council 
adoption  of  the  amendment  extending 
the  time  for  receiving  Program 
amendment  recommendations.  They 
also  expressed  an  interest  in  pursuing 
an  agreement  to  develop  production 
objectives  and  in  consulting  with  the 
Council  regarding  possible  new  starts  on 
fish  production  projects.  Hie  Indian 
tribes  and  fish  and  wildlife 
representatives  favored  a  delay  of  no 
more  than  three  months. 

In  a  recorded  vote,  the  Council 
members  adopted  this  amendment  to  the 
Plan  by  six  to  one,  with  one  member 
absent. 

Edward  SheaU, 

Executive  Director. 

(FR  Doc.  85-28785  I^ied  lZ-3-85;  8:45  am] 
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POSTAL  RATE  COIIMtSSlON 

Complaint  of  The  Enteiprlee,  Inc; 
Filing  of  complaint  and  Order  Setting 
Procedural  Dates 

[OrdOT  No.  558;  Deckst  No.  CM-1] 

Issued:  November  29,  UMS. 

Before  CommlssionerK  Janet  D.  Steiger. 
Chairman:  Henry  R.  Foisom.  Vice-Chainnan: 
lohn  W.  Crutcher.  B<Hinie  Guiton:  Patti  Birge 
Tyson. 

On  November  28. 1985.  The 
Enterprise,  a  free-circulation 
(nonsubscriber)  newspaper,  filed  a 
"Petition"  with  the  Commission.  In  its 
filing,  ne  Enterprise  alleges  that  the 
rules  complianed  of  result  in  it  paying 
less  desirable  rates  to  mail  its 
publicati(Mi  than  it  would  if  the  specified 
rules  were  not  in  effect  Consequendy. 
we  are  docketing  this  case  as  a  section 
3662  rate  complaint  and  assigning  it 
Docket  No.  C86-1. 

Hie  complainant  (The  Enterprise) 
specifies  three  regulations  which  it 
argues  are  in  violation  of  the 
Constitution: 

5.  The  petitioner  Corporation 
respectively  petitions  and  requests  that 
the  Postal  Rate  Commission  declare 
portions  of  the  Domestic  Mail  Manual 
including  section  432.1  [sic],  section 
422.221,  section  422.223. 
unconstitutional. 

6.  The  petitioner  corporation  avers 
that  the  subsidizing  of  non-free 
newspapers  while  denying  the  same 
privilege  to  a  free  newspaper  is 
arbitrary,  capricious,  and  it  a  denial  of 
equal  protection  of  law  and  due  process 
of  law  as  required  by  the  Fifth 
Amendment  to  the  United  States 
Constitution  and  is  a  violation  of  the 
First  Amendment  to  the  United  States     ' 
Constitutioa 

The  Commission  recently  decided  a 
case  involving  DMCS  H  200.0105  and 
200.01ia  which  coirespood  to  the  DMM 
sections  at  issue. 

Complaint  of  Tri-Parish  Journal.  Inc. 
d/b/a  River  Parishes  Sun.  PRC  Op.  Ces- 
2,  November  20. 1985  [Tri-Parish).  It  also 
participated  in  the  litigation  before  the 
Sixth  Circuit  in  The  Enterprise,  Inc.  v. 
Bolger,  et  al.  eth  Circuit  No.  8*-67(A 
(Octoberr  9. 1985),  involving  a  challenge 
to  these  same  regulations. 

The  answer  required  by  section  64  of 
our  rules  of  practice  shall  be  filed  on 
December  27, 1985.  Because  of  the 
similarity  of  this  comi^int  to  Tri- 
Parish,  supra,  the  complainant  the 
Postal  Service  and  all  parties  who  may 
file  for  intervention  shall  state  their 
view  as  to  whether  the  oomi^int  raises 
issues  not  disposed  of  the  Tri-Parish. 
and  what-those  issues  are.  These 


statements  shall  also  be  filed  on  or 
before  December  27. 198S. 

While  the  issue  of  wrfaetfaer  bearings 
are  needed  is  undecided,  we  are 
appointing  Stei^ien  A.  Gold.  Director  of 
our  Office  of  Consumer  Advocate,  to 
represent  tlie  interests  of  the  general 
public  in  this  docket'  Any  person  filing 
documents  with  the  Commission  in  this 
case,  shall  serve  copies  thereof  on  the 
Postal  Service,  the  Consumer  Advocate, 
and  The  Enterprise,  pursuant  to  section 
12  of  the  rales  of  practice. 

Additionally.  T/ie  Enterprise  cited 
sections  431.1. 422.221  and  a97  79^  of  the 
DMM  in  the  title  of  its  Petition,  and 
sections  432.1,  422.221  and  422.223  in 
paragraph  5  of  the  Petition.  We  request 
that  it  clarify  precisely  which 
regulations  it  is  challenging  and  to  do  so 
by  December  9, 1985. 

By  the  CommisskML 
CyiilJ.PIttMk. 
Acting  Secretary. 

[FR  Doc.  85-28857  Piled  12-S-06: 8:45  am] 
suLNW  COW  rns-tt-n 


[Ontor  Na  681;  Docitel  Na  A8e-6] 

In  the  Matter  of:  FMzhugh,  Oklahoma 
74843  (Thaima  B.  Hvt.  Pedtioner), 
Order  Accepting  Appeal  and 
Establiehing  Procedural  Schedule 
Under  30  U.&C.  404(bX5) 

Issued:  November  29, 1985. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Henry  R.  Foisom,  Vice-ChatjmaiK 
John  W.  Crutdier,  Bonnie  Guiton;  Patti  Biise 
Tyson. 

Docket  Number  AB6-6 

Name  of  Affected  Post  Office:  Fitzhugh, 

Oklahoma  74843 
Name(8)  of  Petitioner(S):  Thebna  B.  Hart 
Type  of  Determination:  Closing 
Date  of  Filing  of  Inital  Appeal  Papers: 

November  21, 1965 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  [38  U.S.C 
404(b)(2)(A)]. 

2.  Effect  on  postal  services  (39  U.S.C 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed 
by  die  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expediticw  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(5)]  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 


'  A*  waa  tiM  CBM  fai  Tri-PariMh,  <b»  Canmrntt 

Advocate  is  diracted  to  |»rovidc  aatitUnce  to 
interacted  potential  parties  unfamiliar  with 
ComraiMioa  prooaMttngt  in  addiiioD  to  hi*  otkcr 
duties. 
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memoranda  of  law  bn  any  appropriate 
issue.  If  requested,  puch  memoranda  will 
be  due  20  days  froii  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  tAe  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  injthis  appeal  shall  be 
filed  on  or  before  December  6. 1985. 

(A)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Fed  sral  Register. 

By  the  Commission. 
Cyril ).  PitUck. 
Acting  Secretary. 
November  21, 1985. 

Petition 
November  29, 1985, 

Fihng  of  Appeal 
December  16. 1985,  Last  day  of  filing  of 

petitions  to  inten  ene  [see  39  CFR 

3001.111(b)]. 


December  26, 1985, 


Filing  of  First 
Notice  and  Order  of 


Petitioner's 


Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b)]. 

January  15, 1986,  Postal  Service 
Answering  Brief  |jsee  39  CFR 
3001.115(c)].         J 

January  30, 1988,  (11  Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3|0O1.115(d)]. 

February  6, 1986,  (2 J  Deadline  for 
motions  by  any  pkrty  requesting  oral 
argument.  The  Copmission  will 
exercise  its  discretion,  as  the  interest 
of  prompt  and  just  decision  may 
require,  in  schedi^ing  or  dispensing 
with  oral  argumei  it  [see  39  CFR 
3001.116]. 

March  21, 1986.  Expjration  of  120-day 
decisional  schedu  !e  [see  39  U.S.C. 
404{b)(5)J. 

[FR  Doc.  85-28858  Fileh  12-3-65;  8:45  am] 
BUJNQ  COOC  771S-01-«I 


SECURITIES  AND  ^CHANGE 
COMMISSION 

[Release  No.  IC-1482^  File  No.  812-6247] 

Application  and  OpLortunity  for 
Hearing;  Colonial  Pbnn  Series  Trust,  et 
aL 

November  27, 1985. 

Notice  is  hereby  j  iven  that  Colonial 
Penn  Series  Trust  (t  le  "Fund")  and 
Colonial  Penn  Invet  tment  Advisors 
Corp.  (the  "Adviser' '),  at  5  Penn  Center 
Plaza,  Philadelphia.  PA  19181,  and 
Rothschild  Asset  Management  Inc.  (the 
"Sub-Adviser"),  at  (Dne  Rockefeller 
Plaza.  New  Yoric  Ni  >w  Yoric  10020. 
(hereinafter  collectively  referred  to  as 
"Applicants"),  filed  lan  application  on 


JMI 


November  14, 1985,  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act"),  for  an  order  exempting 
the  Applicants  from  section  15(a)  of  the 
Act  to  the  extent  necessary  to  permit  the 
implementation,  without  prior 
shareholder  approval:  (1)  Of  a  new 
investment  advisory  agreement  between 
the  Fund  and  the  Adviser  (the  "New 
Advisory  Agreement");  and  (2)  of  a  new 
'  sub-advisory  agreement  between  the 
Adviser  and  the  Sub-Adviser  (the  "New 
Sub-Advisory  Agreement").  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Conmiission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  applicable  provisions. 
Applicants  state  that  the  Fund  was 
organized  in  1982  as  a  Massachusetts 
business  trust  and  is  registered  under 
the  Act  as  an  open-end,  diversified 
management  investment  company. 
According  to  the  appUcation,  the  Fund 
offers  six  classes  of  units  of  beneficial 
interest  ("Shares"),  each  representing 
interests  in  one  of  six  investment 
portfolios  (the  "Portfolios").  (Holders  of 
the  Shares  are  hereinafter  called 
"Shareholders".)  Applicants  state  that 
Shares  are  sold  only  to,  and  are  the 
underlying  investment  for  certain 
variable  annuity  contracts  (the 
"Contracts")  issued  by.  Colonial  Penn 
Variable  Account  A  of  Colonial  Penn 
Life  Insurance  Company  ("CP  Life")  and 
Intramerica  Variable  Account  A  of 
Intramerica  Life  Insurtmce  Company 
("Intramerica  Life").  Applicants  state 
that  CP  Life  and  Intramerica  Life  are 
wholly-owned  subsidiaries  of  Colonial 
Penn  Holdings,  Inc.  ("Holdings"),  which 
is  a  wholly-owned  subsidiary  of 
Colonial  Penn  Group,  Inc.  ("CPG"). 
According  to  the  application,  holders  of 
the  Contracts  ("Contractholders")  have 
the  right  to  instruct  the  Shareholders  of 
the  Fund  with  respect  to  the  voting  of 
Fund  Shares.  Applicants  state  that 
pursuant  to  an  investment  advisory 
agreement  (the  "Existing  Advisory 
Agreement"),  the  Adviser  provides 
investment  advice  for,  and  generally 
supervises  the  management  and 
investment  program  of,  the  Fund. 
Applicants  state  the  adviser  is 
registered  under  the  Investment 
Advisers  Act  of  1940  and  is  also  a 
wholly-owned  subsidiary  of  Holdings. 
According  to  the  application,  the 
Adviser  has  entered  into  a  sub-advisory 
agreement  (the  "Existing  Sub-Advisory 
Agreement")  with  the  Sub-Adviser  with 
respect  to  two  Portfolios  of  the  Fund, 
pursuant  to  which  the  Sub-Adviser 
renders  investment  advisory  services  to 
those  Portfolios  subject  to  the 


supervision  of  the  Fund's  Trustees  and 
the  Adviser. 

Applicants  state  that  on  October  25. 
1985,  CPG,  FPL  Group,  Lie.  ("FPL"),  and 
FPLG  Acquisition  Corp.  ("FPLG") 
entered  into  an  Agreement  and  Plan  of 
Merger  (the  "Merger  Agreement") 
pursuant  to  which  FPLG,  a  wholly- 
owned  subsidiary  of  FPL  is  to  be 
merged  into  CPG  in  a  cash  transaction 
(the  "Merger")  under  which  CPG  will 
become  a  wholly-owned  subsidiary  of 
FPL  Applicants  state  that 
consummation  of  the  Merger  is 
contingent  upon  the  satisfaction  of 
certain  conditions,  including  approvals 
by  various  regulators  and  approval  by 
the  stockholders  of  CPG.  Applicants 
state  that  the  Merger  is  to  become 
effective  immediately  upon  the  filing  of 
a  certificate  of  merger  with  the 
Secretary  of  State  of  the  State  of 
Delaware.  The  Applicants  state  that  it  is 
anticipated  that  such  filing  will  be  on  or 
about  December  30, 1985.  According  to 
the  application,  after  the  Merger,  the 
Adviser  will  remain  an  indirect  wholly- 
owned  subsidiary  of  CPG;  however, 
CPG  will  no  longer  be  a  publicly  held 
company  but  will  itself  be  a  wholly- 
owned  subsidiary  of  FPL  a  widely-held 
public  company. 

The  Applicants  state  that  the  Existing 
Advisory  Agreement  and  the  Existing 
SubAdvisory  Agreement  (together,  the 
"Existing  Agreements")  provide  that 
they  will  each  terminate  automatically 
in  the  event  they  are  "assigned"  as  that 
term  is  defined  in  section  2(a)(4)  of  the 
Act.  The  Applicants  further  state  that, 
as  a  result  of  the  Merger,  there  will  be  a 
change  in  actual  control  of  CPG  and, 
indirectiy,  of  the  Adviser.  Thus. 
Applicants  state  there  would  be  an 
"assignment"  within  the  meaning  of  the 
Act  of  the  Existing  Agreements  to  which 
the  Adviser  is  a  party. 

According  to  the  application,  the 
Trustees  of  the  Fimd,  including  those 
Trustees  who  are  not  interested  persons 
of  the  Fund,  have  approved  the  New 
Advisory  Agreement  and  the  New  Sub- 
Advisory  Agreement  (together,  the 
"New  Agreements"),  and  these 
agreements  will  become  effective  on  the 
effective  date  of  the  Merger.  The 
Applicants  represent  that  the  New 
Agreements  will  have  the  same 
substantive  terms  and  conditions  as  the 
respective  Existing  Agreements  (except 
to  change  the  periods  during  which  the 
New  Agreements  are  to  be  in  effect). 
The  New  Agreements  will  continue  in 
effect  until  they  are  approved  or 
disapproved  and  replaced  by  alternative 
arrangements  by  action  of  the 
Shareholders  of  the  Fund,  in  accordance 
with  voting  instructions  of  the 
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Contractholdera,  at  a  special  meeting 
which  will  be  held  within  120  days  after 
the  effective  date  of  the  Merger.  The 
Adviser  and  Sub-Adviser  represent  that 
for  the  period  between  the  effective  date 
of  the  Merger  and  the  special  meeting  of 
Shareholders  there  will  be  no  material 
change  in  the  nature  or  substance  of  the 
services  presently  provided  under  the 
Existihg  Agreements  or  in  the  persons 
providijng  such  services  or  in  their 
supervision.  Applicants  also  represent 
that  no  amendments  will  be  made  to  the 
Existing  Agreements  or  to  the  New 
Agreements  unless  approved  by  the 
Shareholders  of  the  Fund  acting 
pursuant  to  voting  instructions  of  the 
Contractholdera. 

Applicants  state  that  the  requested 
relief  from  certain  provisions  of  Section 
15(a)  of  the  Act  requiring  prior 
Shareholder  approval  of  the  New 
Agreements  pursuant  to  voting 
instructions  of  Contractholdera  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  because  (1)  there 
will  be  no  changes  in  the  investment 
advisory  and  sub-advisory  services  or 
management  provided  to  the  Fund;  (2) 
the  Board  of  Trustees  of  the  Fund, 
including  a  majority  of  the  disinterested 
Trustees,  have  determined,  pursuant  to 
their  obligations  under  section  15(c)  and 
other  provisions  of  the  Act,  that  it  is  in 
the  best  interests  of  the  Fund  and  its 
Shareholders  for  the  Fund  to  enter  into 
the  New  Advisory  Agreement  and  for 
the  Adviser  and  Sub-adviser  to  enter 
into  the  New  Sub-Advisory  Agreement; 
(3)  the  approval  of  the  New  Agreements 
will  take  place  within  120  days  after  the 
effective  date  of  the  Mergen  (4)  the 
exemptive  relief  requested  is  consistent 
with  the  policies  of  the  Act  previously 
interpreted  by  the  Commission  and 
expressed  in  Rule  15a-4  under  the  Act 
(although  Applicants  believe  the  rule 
may  be  unavailable  since  shareholders 
of  CPG  will  receive  cash  in  the  merger 
and  because  the  assignment  is 
foreseeable)  and  in  exemptive  relief 
granted  by  the  Commission  in  the  past; 
and  (5)  the  exemptive  relief  would  avoid 
certain  adverse  effects  not  intended  by 
the  Act.  Applicants  represent  that  it  is 
not  reasonably  practicable  to  schedule 
the  special  meeting  of  Shareholders 
prior  to  the  Merger  because  the  Fund's 
Trustees  cannot  assure  a  solicitation 
period  sufficient  to  solicit  effectively  the 
approval  of  Contractholdera. 

Applicants  state  that  failure  to  grant 
the  requested  exemption  would  require 


the  Applicants  to  incur  the  additional 
effort  and  expense  residting  from 
scheduling  an  earlier  special  meeting 
and  possibly  having  to  delay  the 
effective  date  of  the  Merger  until  after 
the  date  of  the  special  meeting  of  the 
Fund's  shareholders.  Applicants  submit 
that  neither  result  is  in  the  best  interests 
of  the  Fimd's  Shareholders  or 
Contractholdera.  Applicants  assert  that 
failure  to  issue  an  order  granting  the 
requested  exemption  would  create  the 
unfortunate  precedent  that  a  publicly- 
held  indirect  parent  of  an  investment 
adviser  would  be  unable  to  negotiate  a 
timely  merger  which  would  provide  for 
consummation  prior  to  a  shareholder 
vote  by  each  of  the  investment 
portfolios  of  a  registered  investment 
company  receiving  investment  advice 
from  that  subsidiary.  Applicants  note 
that  the  form  and  timing  of  the  Merger 
was  determined  in  response  to  a  number 
of  regulatory  requirements  and 
complexities  beyond  the  scope  of  the 
Act  and  unrelated  to  the  Fund  and  the 
Advisor,  and  in  response  to  the  interests 
of  the  shareholders  of  CPG  and  FPL  in 
having  the  trtinsaction  consummated  as 
promptly  as  possible.  Applicants  assert 
that  these  considerations  do  not  result 
in  a  time  schedule  that  permits  the 
assurance  of  shareholder  approval  of 
the  New  Agreements  pursuant  to  voting 
instructiona  of  the  Contractholders  prior 
to  the  effective  date  of  the  Merger. 
Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  23, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
the  Applicants  at  the  addresses  stated 
above.  Proof  of  service  (by  affidavit  or. 
in  the  case  of  an  attomey-at-law,  by 
ceriiflcate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Conmiission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler. 

Secretary. 

[FR  Doc.  85-28862  Filed  12-3-65;  8:45  am] 
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(R*lMM  No.  35-23*24;  70-7175] 

CNQ  Energy  Co.;  Proposal  To  Enter 
Into  Marketing  Contract  Witti  Non- 
Associated  Manufacturer  of 
Computer-Aided,  Radio-Oispatch 
Systema 

November  27, 1885. 

CNG  Energy  Company  ("Energy 
Company"),  Four  Gateway  Center, 
Pittsburg,  Pennsylvania  15222,  a 
subsidiary  of  Consolidated  Natural  Gas 
Company,  a  registered  holding  company, 
has  filed  an  application-declaration  with 
thia  Commission  pursuant  to  sections 
9(a),  10.  and  13(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rules  90  and  91  thereunder. 

Energy  Company  proposes  to  contract 
with  Systema  Data.  Inc.  ("SDl") 
whereby  Energy  Company  would  have 
exclusive  marketing  rights  in  the  United 
States  and  Canada  for  the  computer- 
aided,  radio-dispatch  system  ("CARD 
system")  manufactured  and  assembled 
by  SDI  or  its  manufacturing  licensee. 
SDI,  a  non-associate  company,  is 
described  as  a  small  and  highly 
technical  organization  specializing  in 
marketing,  engineering,  development, 
and  manufactiuing  of  the  hardware  and 
software  components  of  data 
acquisition,  analysis,  control,  and 
special-purpose  computer  applications 
for  induatrial,  research,  and 
manufacturing  facilities.  The  term  of  the 
proposed  agreement  between  Energy 
Company  and  SDI  is  for  a  period  of  Bve 
years  and  is  automatically  renewable 
for  successive  five-year  terms;  however, 
Energy  Company  is  presently  requesting 
authorization  for  the  first  five  years  only 
and  will  file  a  post-effective  amendment 
with  respect  to  any  subsequent  five-year 
periods. 

The  CARD  system  enhances  the 
dispatching  of  customer  service  orders 
and  meaaagea  by  replacing  voice 
commimication  with  digitial 
commimication.  Dispatchers  utilize 
computer  terminals  to  send  information 
faster  and  more  accurately.  In-vehicle, 
data  terminals  are  coimected  to  two- 
way  radios  to  receive  and  transmit 
information. 

Energy  Company  became  interested  in 
SDI'a  CARD  system  through  its 
associate  company.  The  East  Ohio  Gas 
Company  ("East  Ohio"),  which  has 
assisted  in  the  development  of  the 
prototypes  and  their  field  testing.  In 
return  for  thia  aaaistance.  East  Ohio  is  to 
receive  a  4%  royalty  on  the  sales  price  of 
the  CARD  systems  which  are  sold  by 
SDI.  East  Ohio  has  embarked  on  a 
program  to  outfit  each  of  its  customer 
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service  vehicles  witn  SDI's  remote-data 
terminals. 

It  is  stated  that  Ej  st  Ohio  needs  to 
insure  that  the  prodi  iction  of  the  units  it 
needs  proceeds  in  a  stable  manner  and 
at  reasonable  prices.  Furthermore,  it 
desires  to  secure  as  much  royalty 
income  as  possible  from  the  sale  of 
these  devices  to  othfer  utilities.  East 
Ohio  believes  that.  ■>  achieve  its 
objectives,  it  is  necessary  to  gain  a 
measure  of  quality  qontrol  over  the 
manufacturer  and  cttntrol  over  the 
marketing  of  the  CA^iiD  systems. 

Energy  Company  |)ropose6  to  secure 
the  marketmg  rights' from  SDL  Its  start- 
up expenses  will  approximate  $100.00a 
There  will  also  be  two  or  three  persons 
involved  in  marketing  the  product  at  an 
annual  cost  of  abou<  $200,000,  including 
employee  benefits,  0tc  This  money  will 
come  from  Energy  Cbmpany's  o%vn 
internally  generated  funds.  In  addition. 
Energy  Company  will  make  advances 
against  production  of  approximately 
$100,000,  which  siunkvill  come  from 
utility  customers'  adjirances  to  Energy 
Company  made  as  dbwnpayment  on 
purchases.  System  cpmpanies 
purchasing  from  Ene|^  Company  will, 
as  associates  companies,  buy  at  cost. 

Energy  Company  Expects  the 
marketing  effort  to  b^  profitable  in  its 
own  right  It  is  state^  diat  the  degree  of 
profitabihty  will  be 
acceptance  of  the  pi 
marketplace  and  by 
Company  to  deliver 
competitive  price  and  to  manage  the 
costs  associated  wit)i  sales.  It  is  further 
stated  that  careful  analysis  of  the 
market  and  oompeti$on  reveals  an 
opportunity  for  salea  of  computer-aided, 
radio-dispatching  systems. 

The  application-declaration  and  any 


letermined  by  the 
uct  by  the 
e  ability  of  Energy 
e  product  at  a 


amendments  thereto 


public  inspection  thr  sugh  the 


Commission's  Office 


are  available  for 


of  Public 


Reference.  Interested  persons  wishing  to 
comment  or  request  ^  hearing  should 
submit  their  views  iil  writing  by 
December  23. 1985,  tj>  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a  copy 
on  the  applicant-declarant  at  the 
address  specitied  above.  Proof  of 
service  (by  affidavitror,  in  case  of  an 
attorney  at  law.  by  qertificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identifj  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
persons  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  anj  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  amended  or 
as  it  may  be  further  Amended,  may  be 
granted  and  permitt4d  to  become 
effective. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohnWheelac. 
Secretary. 
(FR  Doc.  85-28661  Filed  12-3-85;  8:45  am] 

HLUNQCOOC  iOn^-Ot-M 

[Release  Na  34-22870;  FMe  No.  SR-Amex- 
85-18] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Partially  Approving  Proposed  Rule 
Change 

On  June  3. 1985,  the  American  Stock 
Exchange,  Ina  ("Amex")  submitted  a 
proposed  rule  change  pursuant  to 
section  19(b)(2)  of  the  Securities 
Exchange  Act  of  1934  <  and  Rule  19b-4 
thereunder  *  to  amend  Amex  Rule  175  to 
permit  Amex  specialists  to  use  listed 
options,  within  specified  guidelines,  to 
hedge  their  underlying  specialty  stock 
positions  in  order  to  offset  market  risk.' 
Notice  of  the  proposed  rule  change  was 
given  in  Securities  Exchange  Act 
Release  No.  22162  (June  21, 1985),  50  FR 
2664  (June  27, 1985).  No  comments  were 
received  regarding  the  proposed  rule 
change. 

In  February  1985,  the  Commission 
approved  a  New  York  Stock  Exdiange, 
Ina  ("NYSE")  proposal  that  is 
essentially  identical  to  the  Amex 
proposal.* "Hie  Amex  also  has  submitted 
a  surveillance  plan  that  is  essentially 
identical  to  the  surveillance  plan 
submitted  by  the  NYSE,  except  that 
Amex  initially  will  implement  the 
procedures  on  a  manual  rather  than  an 
automated,  basis.  Amex  has  plans, 
however,  to  develop  an  automated 


■  u  U.S.C  7Ss(bKi)  (1982). 

»17  CFR  240.19b-t  (1985). 

•Amex  also  proposes  to  rescind  the  prohibition  of 
Rule  17S  as  it  applies  to  approved  persons,  limited 
partners,  officers  and  employees  of  specialists 
member  organizations  to  allow  those  persons  to  use 
options  on  specialists'  specialty  stocks,  subject  to 
the  same  restrictions  as  would  be  imposed  on 
speciahsta  by  the  proposal.  These  associated 
persons  of  the  specialist  organization,  however,  not 
being  market  makers  in  the  specialist's  specialty 
stocks,  would  not  be  limited  to  options  positions 
that  offset  market  making  risks,  but  would  be 
required  to  comply  with  the  hedge  ratios  and  other 
requirements  set  forth  in  the  proposed  guidelines  for 
Specialist's  Specialty  Stock  Options  Transactions 
pursuant  to  Rule  17S  ("Guidelines"). 

*  Securities  Exchange  Act  Release  No.  21710. 
February  4, 1985,  50  FR  5706  ('NYSE  release").  The 
one  material  difference  between  the  two  proposals 
is  that  Amex  proposes  to  allow  its  specialists  hi 
Canadian  stocks  to  trade  options  on  Canadian 
exchanges  for  hedging  purposes.  The  Amex. 
however,  has  consented  to  a  deferral  of  Commission 
action  on  this  portion  of  its  proposal,  letter  from 
Fred  M.  Stone,  Senior  Vice  (Resident  and  General 
Counsel,  Amex.  to  Eneida  Rosa.  Branch  Chief, 
Division  of  Market  Regulatkm.  dated  Octobar  4. 
1985  (••Amex  letter"). 


capability  if  the  experience  with 
specialists'  hedging  warrants  such 
action.* 

In  approving  the  NYSE  proposal,  the 
Commission  found  that  substantial 
benefits  to  the  markets  for  the 
specialists'  specialty  stocks,  and 
possibly  to  the  market  for  the  related 
options  themselves,  were  likely  to 
accrue  *  and  that  the  NYSE's  proposal 
adequately  addressed  the  possible 
regulatory  and  surveillance  concerns 
raised  by  the  proposal. 'The 
Commission  believes  that  these  findings 
are  equally  applicable  to  the  portions  of 
the  Amex  proposal  under  consideration 
here.  In  approving  the  NYSE  proposal, 
the  Commission  also  required  that  the 
NYSE  submit  the  Commission  a 
monitoring  report  detailing  the  first  six 
months  of  experience  under  the  NYSE 
proposal. '  The  Amex  has  agreed  to 
prepare  and  submit  to  the  Commission  a 
similar  report  regarding  the  first  six 
months  experience  on  Amex  with 
specialists'  hedging  with  options.* 

As  indicated  above,  Amex's 
surveillance  plan  generally  is  identical 
to  that  of  the  NYSE;  however,  Amex 
intends  initially  to  use  manual  rather 
than  automated  procedures,  and  plans 
to  automate  only  if  experience  so 
warrants.  The  Commission  recognizes 
that  the  NYSE's  experience  with 
specialist  hedging  indicates  that,  at  least 
initially,  specialists'  activity  under  the 
proposal  may  be  minimal.  Tlie 
Commission  also  beUeves  tiiat,  because 
Amex  has  greater  experience  with 
options  trading  generally,  and  because 
most  Amex  stock  specialists  also  make 
markets  in  options,  Amex  specialists 
may  make  significant  use  of  the  options 
hedging  allowed  by  the  proposal. 
Nonetheless,  the  Commission  believes 
that  manual  procedures  initially  are 
adequate.  Should  the  level  of  specialist 
hedging  under  the  proposal  prove  to  be 
substantial,  however,  the  Amex  will 
have  to  automate  its  surveillance 
procedures  as  it  indicated  it  plans  to 
do." 


'Amex  letter,  supra,  note  4. 

•NYSE  release,  supra  note  4,  50  FR  at  5712. 

'/d,  50FR8tS714. 

*Jd.  50  FR  at  57124.  The  scope  of  this  Report  is 
described  ia  a  letter  to  Santo  Famularo.  Asaiatant 
Vice  PreaidenL  NYSE,  from  Richard  T.  Chase, 
Associate  Director,  Division  of  Market  Regulation, 
dated  November  27. 1984,  and  contained  in  File  No. 
SR-NYSE^-82-20. 

'Amex  letter,  supra  note  t. 

'°In  this  comtection  the  Commission  notes  that 
Amex  has  agre«d  to  submit  to  the  Commission 
monthly  reports  on  the  level  of  activity  under  the 
proposed  rule  change.  Telephone  conversation  of 
November  5, 1985,  between  Fred  M.  Stone.  Senior 
Vice  President  and  General  Counsel.  Amex,  and 
Aldan  &  Adkiaa.  Attorney.  Diviaian  of  Market 
Regulation.  SEC. 
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For  the  reasons  noted  above  and  more 
fully  discussed  in  the  NYSE  release,  the 
Commission  finds  that,  subject  to  the 
conditions  described  above,  the  portions 
of  the  proposed  rule  change  that  do  not 
relate  to  trading  options  in  Canada  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange;  and,  in  particidar, 
section  6(b)(5)  of  the  Act. 

It  is  therefore  ordered  that  these 
portions  of  the  proposed  rule  change  are 
approved,  subject  to  the  condition  that 
Amex  automate  its  surveillance 
procedures  relating  to  specialist  hedging 
if  the  level  of  specialist  hedging  under 
the  proposal  becomes  substantial  or  in 
the  event  the  manual  procedures  prove 
inadequate  to  deal  with  the  level  of 
trading  which  does  occur. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  27, 1985. 
John  Wheeler.  ^    . 

Secretary. 

[FR  Doc  85-28863  Filed  12-3-65;  &45  am] 
aiujNa  CODE  soio-oi-ii  


DEPARTMENT  OF  STATE 

[PiiblicNotic«951} 

Extension  of  tlw  Restrictions  on  the 
Use  of  United  States  Passports  for 
Travel  To,  in,  or  Through  Ubya 

On  December  11, 1981,  pursuant  to  the 
authority  of  Executive  Order  11295  (31 
FR  10603),  and  in  accordance  with  22 
CFR  51.72(a)(3),  the  use  of  the  United 
States  passports  for  travel  to,  in,  or 
through  Libya  was  restricted.  These 
restrictions  have  been  subsequently 
extended  on  November  29, 1982  (47  FR 
54888),  on  November  29, 1983  (48  FR 
55529),  and  on  November  29, 1984  (49  FR 
47585).  These  actions  were  required  by 
the  unsettled  relations  between  the 
United  States  and  the  Government  of 
Libya  and  the  threats  of  hostile  acts 
against  Americans  in  Libya. 

The  Government  of  Libya  still 
maintains  a  decidely  anti-American 
stance  and  continues  to  emphasize  their 
willingness  to  direct  hostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  from  providing  routine  diplomatic 
protection  or  consular  assistance  to 
Americans  who  may  travel  to  Libya. 

In  light  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  area 
".  .  .  where  there  is  imminent  danger  to 


the  public  health  or  physical  safety  of 
United  States  travelers." 

Accordingly,  United  States  passports 
shall  remain  invaUd  for  use  in  travel  to, 
in,  or  through  Libya  unless  specifically 
validated  for  such  travel  under  the 
authority  of  the  Secretary  of  State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal  Register 
and  shall  expire  at  the  end  of  one  year 
unless  extended  sooner  or  revoked  by 
Public  Notice. 

Dated:  November  25, 1S85. 
George  P.  Shultx. 
Secretary  of  State. 
[FR  Doc.  8fr-28840  Filed  12-3-85;  8:45  am] 

BHUNQ  COOC  4710-OMI 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
[Dodcet  43606;  (Ontar  65-1 1-62)1 
Application;  North  Padfie  Airlines,  Inc. 

AQENCV:  Department  of  Transportation. 

ACTKHi:  Notice  of  Order  to  Show  Cause, 
(Order  85-11-62).  Docket  4360a 

summary:  llie  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  that  North  Pacific 
Airlines,  Inc.,  continues  to  be  fit  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property  and  mail. 

dates:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  17. 1985. 

ADOMESSES:  Responses  should  be  filed 
in  Docket  43608  and  addressed  to  the 
Office  of  Doounentary  Services, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  4107,  Washington,  DC 
20590  and  should  be  served  upon  the 
parties  listed  in  the  Attachment  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  A.  Szekely,  Special  Authorities 
Division,  P-47,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590  (202)  755-3812. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  85-11-62  is 
available  for  inspection  at  our 
Documentary  Services  Division  at  the 
above  address. 

Dated:  November  22, 1985. 
Matthew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
In  temational  Affairs. 
[FR  Doc.  85-28792  Filed  12-3-85;  8:45  am] 

BlUJNa  COOC  4910-«3-« 


Department  nnding  in  Employee 
Protection  Program 

agency:  Department  of  Transportation. 

action:  Notice  of  Order  Finding  Major 
Contraction  in  December  1982  at  United 
Air  Lines,  (Order  85-11-71)  Docket 
38571. 

summary:  The  Department  of 
Transportation  has  found  that  United 
Air  Lines  experienced  a  major 
contraction  in  its  employment  level  in 
December  1982.  The  Department 
expanded  the  scope  of  its  current 
investigation  to  include  whedier 
United's  major  contraction  in  December 
1982  amounted  to  a  qualifying 
dislocation.  The  Department 
investigation  will  make  threshold 
determinations  regarding  assistance  for 
airline  employees  under  the  Employee 
Protection  Program,  section  43  of  the 
Airiine  Deregulation  Act,  49  U.S.C.  1552. 

FOR  further  information  CONTACT: 

Bernard  F.  Diederich.  Office  of  General 
Counsel  (C-ia  Room  10102).  U.S. 
Department  of  Transportation.  400 
Seventh  Stireet  SW..  Washington.  DC 
20590,  (202)  472-5580. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  85-11-71  is 
available  for  inspection  from  our 
Documentary  Services  Division  at  the 
above  address. 

Dated  November  27, 1985. 
Mattliew  V.  Scocozza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  85-28793  Filed  12-3-85;  8:45  am] 

BMJJNa  COOE  4>1(K«-1I 


Federal  Aviation  Administration 

Advisory  Orcular  27-1,  Certification  of 
Normal  Category  Rotorcraft 

agency:  Federal  Aviation 
AdministiBtion  (FAA).  DOT. 

action:  Notice  of  issuance  of  Advisory 
Circular  (AC)  27-1,  Certification  of 
Normal  Category  Rotorcraft. 

summary:  This  advisory  circular 
consolidates  FAA  guidance  on  the 
certification  of  normal  category 
rotorcraft.  In  an  effort  to  achieve 
standardization  in  rotorcraft 
certification,  AC  27-1  serves  as  a  ready 
reference  for  manufacturers,  modifiers, 
FAA  design  evaluation  engineers,  flight 
test  engineers,  and  engineering  flight 
test  pilots.  It  covers  policy  on  methods 
of  compliance  with  Part  27  of  the 
Federal  Aviation  Regulations  which 
contains  airworthiness  standards  for 
normal  category  rotorcraft  and  includes 


BEST  COPY  AVAILABLE 
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methods  of  compl  mace  in  the  areas  of 
basic  design,  grou  nd  tests,  and  flight 


tests.  Like  all  adv 


sory  material,  it  is  not 


mandatory  and  d(  «8  not  constitute  a 
regulation.  Howei  er.  to  enhance 
standardization  ii|  the  certification 
process,  these  procedures  should  be 
considered  during  all  rotorcraft  type 
certification  and  s  tipplemental  type 
certification  activi  ties. 

DATE  This  adviso  7  circular  was  issued 
by  the  Rotorcraft  1  iJertification 
Directorate  in  For  Worth,  Texas,  on 
August  29. 1965. 

How  to  Obtain  1  "Copies:  A  copy  of  this 
advisory  circular  1  nay  be  purchased 
from  the  Superint*  ndent  of  Documents, 
U.S.  Government  I  Printing  Office, 
Washington,  DC  21)402. 
FOR  FUfTTNEII  INFO  MiATION  CONTACT: 
Debra  H.  Myers,  F  egulations  Program 
Management,  AS^  1^-111,  Rotorcraft 
Standards  Staff,  PO.  Box  1689,  Fort 
Worth.  Texas  761Q1.  telephone  (817) 
877-2554  or  FTS  7i4-2554. 

Issued  in  Fort  Woflh,  Texas,  on  November 
21.1985. 

C.R.  Mehigin,  |r.. 

Director.  Southwest . 
|FR  Doc.  85-28705  Fi 

aiUJNG  CODE  4t10-t3-l 


Federal  Highway  Mlministration 
Environmental  Im^MCt  Statement; 


Gw^nett,  Barrow 
Counties,  GA 


:  legion. 
ed  12-3-85:  8:45  am] 


Oconee,  Clarke 


agency:  Federal  Kjighway 
Administration  (FMWA).  DOT. 
action:  Notice  of  jntent. 

SUtiMAftY:  The  FHl/VA  is  issuing  this 
notice  to  advise  th^  pubUc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Gwinnett  Barrdw,  Oconee,  and 
Clarke  Counties,  Qeorgia. 
FOR  FURTHER  INFO(iMATION  CONTACT: 
]ames  Erickson.  D(  svelopment  Engineer. 
Federal  Highway  )  k.dministration.  Suite 
300. 1720  Peachtrei  1  Street.  NW..  Atlanta. 
Georgia  30367,  telephone  (404)  881-3041. 
or  Peter  Malphurs.  State  Environmental/ 
Location  Engineer.  Georgia  Department 
of  Transportation.  Office  of 
Environmental/La  ;ation.  3993  Aviation 
Circle.  Atlanta.  Ge  orgia  30336.  telephone 
(404)696-4634. 

SUPPLEMENTARY  IHI  FORMATION:  The 

FHWA.  in  cooperation  with  the  Georgia 
Department  of  Traisportation  (Georgia 
DOT)  will  prepare  ,an  Environmental 
Impact  Statement  jEIS)  on  S.R.  757/ 
LawrencevUle  Fiig  iway  to  Athens 
Highway  which  be  jins  at  SJR.  316 
northeast  of  Lawn  nceville  extending 


easterly  on  new  location  to  U.S.  78/S.R. 
10  west  of  Athens.  The  length  of  the 
proposed  facihty  will  be  approximately 
27  miles.  Multiple  alternatives  are  being 
proposed  for  the  four  lane,  controlled 
access  facility,  including  the  no-build 
alternative  and  several  build 
alternatives  Ijring  between  the  end  of 
the  existing  S.R.  316  and  U.S.  29  on  the 
west  and  ending  at  U.S.  78  on  the  east. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal.  State,  and  local 
agencies.  Informal  scoping  meetings  on 
the  proposed  project  will  be  held  by 
Georgia  Department  of  Transportation 
for  input.  These  meetings  will  be 
ongoing  throughout  project 
development.  A  public  hearing  will  be 
held  after  preparation  of  a  draft  EIS. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  HS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

The  Catalog  of  Federal  Domestic 
Assistance  Prop^m  Number  is  20.205. 
Highway  Research,  Planning  and 
Construction.  The  office  of  OMB 
Circular  No.  A-95  regarding  State  and 
local  ciearin^ouse  review  of  Federal 
and  Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on  November  21. 1985. 
James  Erickson, 

District  Engineer.  Federal  Highway 
Administration,  Atlanta,  Georgia. 
(PR  Doc.  85-28773  Filed  12-3-85;  8:45  am| 

BILLIHG  CODE  4t1D-2I-M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP85-18;  Notice  1] 

Graco  Metal  Products,  Inc.;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

Graco  Metal  Products,  Inc.  of 
Elverson,  Pennsylvania  has  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.213, 
Motor  Vehicle  Safety  Standard  No.  213, 
Child  Restraint  Sy terns,  on  the  basis 
that  it  is  inconsequential  as  it  relates  to 
motor  vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  section  1S7  of  the 


National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U3.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^oi^it  concerning  the 
merits  of  the  petition. 

Paragraph  S5.2.3.2(b)  of  Standard  No. 
213  requires  "a  thickness  of  not  less 
than  V^  inch  for  materials  having  a  25 
percent  compression-deflection 
resistance  of  not  less  than  1.8  and  not 
more  than  10  pounds  pier  square  inch 
when  tested  in  accordance  with  S6.3. 
Materials  having  a  25  percent 
compression-deflection  resistance  of 
less  than  1.6  pounds  per  square  inch 
shall  have  a  diickness  of  not  less  than  Vt 
inch." 

Graco  Metal  Products.  Inc.  stated  that 
between  August  1982  and  June  1984,  the 
corporation  manufactured  and  sold 
approximately  22.800  units  of  its  Little 
Trav'ler  child  restraint  system.  Three 
different  models.  315-T,  310-T  and  310- 
U  were  sold.  NHTSA  tested  a  Little 
Trav'ler  and  discovered  a  failure  to  meet 
one  of  the  head  impact  protection 
requirements.  Due  to  a 
misunderstanding  with  a  vendor,  the 
units  did  not  comply  with  paragraph 
S5.2.3.2(b).  The  vendor  of  the  foam  was 
supposed  to  determine  that  the  foam 
would  meet  the  requirements  of 
Standard  No.  213.  The  %  inch  foam  pad 
used  in  the  restraint  had  a  25% 
Compression-deflection  resistance  of 
1.24  pounds  per  square  inch  (PSI).  The 
standard  requires  not  less  than  1.8  PSI 
for  %  inch  material  but  allows  a  lower 
limit  of  .5  PSI  for  %  inch  material.  Graco 
feels  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety  because  1.24  PSI.  Vi  inch 
foam  provides  significantly  greater 
energy  absorption  than  the  .5  PSL  % 
inch  foam  acceptable  under  paragraph 
S5.2.3.2  of  Standard  213.  The  typical 
energyabsorption  for  this  foam  would 
be  about  .02  foot-pound  per  square  inch. 
This  calculation  is  based  on  a  support 
factor  of  2  (ASTM  D3574-81  x3.1).  from 
0%  deflection  to  65%  deflection  which 
ASTM  D3574-81.  Standard  Methods  of 
Testing  for  Flexible  Cellular  Materials, 
indicates  is  the  support  region  of  the 
stress-strain  curve. 

The  foam  erroneously  used  in  the 
Little  Trav'ler  child  restraints  was  V4 
inch  thick  with  a  25%  compression- 
deflection  of  1.24  PSI.  Using  the  same 
calculations  as  above  the  energy 
absorption  would  be  about  M  foot- 
pound per  square  inch.  The  foam  in  the 
Little  Trav'ler  child  restraints  has  neariy 
twice  the  energy  absorbing  capability  of 
the  %  inch  .5  PSI  foam  that  is 
acceptable  under  the  standard. 

Graco  states  that  it  has  not  received 
any  complaints  with  regard  to  the 
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comfort  or  protection  provided  by  the 
paddiog  on  the  Little  Trav'ler  child 
restraints.  Grace,  dierefore.  petitions  for 
a  determination  that  the  condition  noted 
herein,  is  inconsequential  as  it  relates  to 
specific  child  restraints  manufactured 
by  its  company. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Graco 
Metal  Products,  Inc.  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section.  National  Hi^way  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street.  SW„  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  five  cities  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  siyjporting  materials, 
and  all  commeots  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Fedoal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  3, 
1986. 

(Sec.  102.  Pub.  L.  SS-'tSZ.  88  Stat.  1470  (IS 
U.S.C  1417):  delegatioiw  of  authority  at  49 
CPR 1  JO  and  «  CFR  501.8) 

Issued  on,  November  29. 1965. 
Bairy  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  85-28777,  Filed  12-3-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirement  SulHnltted  to  OMB  for 
Review 

Dated:  November  26, 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
fhe  Paperworic  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  this  submission 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7221, 1201  Constitution  Avenue. 
NW.,  Washington,  E>C  20220. 

Office  of  the  Secretary 

OMB  Number:  New  , 

Form  Number  TD  F  90-22.27  and  TD  F 

90-22.28 
Type  of  Review:  New 


Tide:  South  African  IVansactions 
Regolations 

Clearance  Officer:  John  D.  Mclnemey 
(202)  376-0412,  Office  of  Foreign 
Assets  Control  Room  510, 1331 G. 
Street.  NW.,  Washington.  DC  20220 

OMB  Reviewer:  Revert  Neal  (202)  39&- 
6680,  Office  of  Management  and 
Budget  Rocm  3206,  New  Executive 
Office  Building.  Washington,  DC  20S03 

|o«ph  F.  Ma*3r. 

Departmental  Management  Office. 

(FR  Doc.  85-28818  Filed  12-3-85:  8:45  am] 
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Public  Information  CoMection 
Requirement  SulMnitted  to  OMB  for 
Review  * 

Dated:  November  28, 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  teqniranent  to 
OMB  for  review  and  dearanoe  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-^11.  Copies  of  this  submission 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  informaticHi 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7221. 1201  Constitution  Avenue. 
NW..  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

OMB  Number  1512-0079 

Form  Number:  ATT  F 1534  (5000.8) 

Type  of  Review:  Extension 

Title:  Power  of  Attorney 

OMB  Number  1512-0164 

Form  Number  ATF  F  3069  (5200,7) 

Type  of  Review:  Extension 

Title:  Schedule  of  Cigars.  Cigarettes. 
Cigarette  Papers  on  Tubes  Withdrawn 
from  the  Market 

Clearance  Officer:  Howard  Hood  (202) 
566-7077.  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  Room  7202,  Federal 
Building.  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503 

Internal  Review  Service 

OMB  Number  1545-0152 
Form  Number  IRS  Form  3115 
Type  of  Review:  Revision 
Title:  Application  for  Change  in 

Accounting  Method 
Clearance  Officer  Garrick  Shear  (202) 

566-6150,  Room  5571. 1111 

Constitution  Avenue,  NW„ 

WashingUm,  DC  20224 


OMB  Reviewer  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget  Room  3206,  New  Executive 
Office  Building.  Washington.  DC  20503 

Bureau  of  the  Public  Debt 

OMB  Number  New 

Form  Number  H)  5173  and  PD  5174 

Type  of  Review:  New 

Tide:  Tender  for  Treasury  Notes  or 

Bonds 
OMB  Number  New 
Form  Number  PD  5175  and  PD  5175-1 
Type  of  Review:  New 
Title:  Tender  for  13-Week  Treasury  BUls 
OMB  Number  New 
Form  Number  PD  5176-2 
Type  of  Review:  New 
Title:  Tender  for  26-Week  Treasury  Biil 
OMB  Number  New 
Form  Number  PD  5176-3 
Type  of  Review:  New 
Title:  Tender  for  52- Week  Treasury  Bills 
OMB  Number  New 
Form  Number  PD  5178 
Type  of  Review:  New 
Title:  lYansaction  Request 
OMB  Number  New 
Form  Number  PD  5179 
Type  of  Review:  New 
Title:  Security  Transfer  Request 
OMB  Number  New 
Form  Number  PD  5180 
Type  of  Review:  New 
Title:  Reinvestment  Request  for 

Treasury  Bill 
OMB  Number  New 
Form  Number  PD  5182 
Type  of  Review:  New 
Title:  Account  Establishment  Form 
OMB  Number  New 
Form  Number  PD  5188 
Type  of  Review:  New 
Title:  Power  of  Attorney  for  Disposition 

of  Securities 
OMB  Number:  New 
Form  Number  VD  5189 
Type  of  Review:  New 
TYf/e;  Resolution  for  Disposition  of 

Securities  Maintained  in  the  Treasury 

Direct  Bock-Entry  Securities  System 
OMB  Number:  New 
Form  Number  PD  5191 
Type  of  Review:  New 
Title:  Application  for  Recognition  as 

Natural  Guardian  of  Minor 
OMB  Number:  New 
Form  Number  PD  5192 
Type  of  Review:  New 
Title:  Report  of  Non-Receipt  Loss. 

Theft  or  Destruction  of  Fiscal  Agency 

Check  and  Application  for  Placement 
OMB  Number  New 
Form  Number  PD  5201 
Type  of  Review:  New 
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Title:  Application  ft  ir  Disposition  for 
checks  of  Treasui  y  Direct  Securities 
Without  Adminisp'ation  of  Deceased 
Owner's  Estate 

Clearance  Officer  Peter  Laugesen  (202) 
376-4102,  Bureau  pf  the  Public  Debt, 
Room  445. 999  EL  Street.  NW.. 
Washington,  DC  i0226 

OMB  Reviewer  Milp  Sunderhauf  (202J 
395-6890,  Office  (^Management  and 
Budget,  Room  320$,  New  Executive 
Office  Building.  Washington.  DC 
20503 

KMeph  F.  Maty. 

Departmental  Reports  Management  Office. 

[FR  Doc  85-28819  File  1 12-3-85;  8:45  am] 
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Customs  Service 

rrj).  ss-isaj 

Decision  on  Dome^ic  Interested  Party 
Petition  Concerning  Tariff 
Classification  of  In^wrted  Veliicie 
Knownasa'nJnlmdg'* 

aoency:  Customs  Service,  Treasury. 
ACnoM:  Decision  concerning  a  domestic 
interested  party  petition. 


r  duty.  Following 
I  and  the  response 
t)lic  comments, 
ed  that  one  of  the 


Customs  has  completed  its 
review  of  a  petition  filed  by  a  domestic 
interested  party,  seeking  reclassification 
of  an  imported  vehicle  known  as  a 
"Unimog".  The  petitioner  contends  that 
the  vehicle  is  ciuren^y  incorrectly 
classified  by  Custonis  under  a  duty-free 
provision  of  the  Tariff  Schedules  of  the 
United  States  (TSUSi  for  tractors 
suitable  for  agricultural  use.  The 
petitioner  believes  that  it  should  be 
reclassified  under  ai^  of  three 
provisions  of  the  TSf  S,  all  of  which 
carry  varying  rates 
review  of  the  petitioi 
to  a  solicitation  of  pi 

Customs  has  concluc ^. 

alternative  provisions  urged  by  the 
petitioner  is  correct  i  nd  that  future 
importations  of  the  "  Jnimog"  should  be 
classified  under  the  tariff  provision  for 
other  tractors. 

DATES:  This  decision 

with  respect  to  mercl  landise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  30 
of  pubhcation  of  this 
Customs  Bulletin. 

FOR  FURTHER  mF0RMl|ftT10N  CONTACT: 
John  L  Valentine,  Classification  and 
Value  Division,  U.S.  Customs  Service, 
1301  Constitution  Avi  tnue,  NW.. 
Washington,  DC  20239  (202-566-8181). 
SUPPLEMENTARY  INFO^yUTKMI: 
Background 

On  September  24,  ^984,  a  notice  was 


days  from  the  date 
notice  in  the 


published  in  the  Federal  Register  (49  FR 
37506),  stating  that  a  petition  had  been 
filed  on  behalf  of  an  American 
manufacturer  of  rotary  snow  blowers 
and  snow  removal  equipment  under 
section  516,  Tariff  Act  of  1930,  as 
amended  (19  U.S.a  1516).  requesting  the 
tariff  reclassification  of  two  models  of 
imported  vehicles  known  as  "Unimogs" 
which  are  manufactured  in  West 
Germany  by  Daimler-Benz  AG  and  are 
imported  by  Mercedes-Benz  of  North 
America. 

The  vehicles  are  the  "Unimog"  models 
U900  and  U1200,  formeriy  known  as 
models  U406  and  U424,  respectively. 
Each  vehicle  is  essentially  a  chassis 
with  a  cab  which  is  designed  primarily 
for  pushing  or  pulling  or  operating 
implements  by  means  of  power  take- 
offs.  The  essential  differences  between 
the  two  vehicles  relate  to  the  size  of 
each  model.  The  U1200  weighs 
approximately  9,920  pounds  and  the 
U900  weighs  approximately  7,715 
pounds.  The  U1200  may  include  a 
different  transmission  than  the  U900. 
The  4-wheel  drive  function  in  each 
vehicle  may  be  activated  while  the 
"Unimog"  is  in  motion  and.  owing  to  a 
short  wheel  base,  each  has  a  short 
turning  radius.  The  vehicles  have 
differential  locks  on  both  axles  and  fully 
synchronized  8  or  20  speed 
transmissions  which  permit  operation  at 
speeds  between  4  feet  per  minute 
(crawler  speed]  and  46  miles  per  hour. 
The  hydraulic  system  operates  at 
approximately  2.500  pounds  per  square 
inch,  the  pressure  at  which  most 
agricultural  power  implements  are 
designed  to  operate.  Each  vehicle  has 
three  attachment  points  for  accessory 
implements  such  as  sprayers,  plows, 
disc  harrows,  etc  These  attachment 
points  are  called  power  take-offs 
(PTO's)  and  they  are  located  at  the 
front,  center,  and  rear  of  the  "Unimog." 

Since  1964,  the  described  vehicles 
have  been  classified  under  an 
established  and  uniform  practice  as 
tractors  suitable  for  agricultural  use, 
currently  item  692.34,  Tariff  Schedules  of 
the  United  States  (TSUS)  (19  U.S.C. 
1202).  a  duty-free  provision.  This 
classification,  which  was  contained  in 
Customs  ruling  letter  CD  434.1  A  (April 
15, 1964),  was  based  upon  advertising 
literature  for  the  "Unimog"  and  upon  a 
statement  that  10  of  50  of  the  vehicles 
were  "actually  used"  for  agricultural 
purposes. 

As  explained  in  the  notice  of 
September  24, 1984,  the  petitioner's 
argument  for  reclassification  is  based 
primarily  on  a  comparison  of  the 
"Unimog"  with  an  agricultural  tractor. 


The  petitioner's  contentions  are  that 
"Unimogs"  are  not  used  for  agricultural 
purposes  in  any  significant  numbers, 
need  Ucenses  for  highway  use  in 
California  whereas  agricultural  tractors 
do  not,  can  attain  much  higher  speeds 
than  agricultural  tractors,  and  are 
capable  of  many  sophisticated  uses 
compared  to  the  "simple  push-pull" 
functions  of  an  agricultural  tractor. 

The  petitioner  also  argues  that 
"Unimogs"  should  be  classified  Uke 
other  4-wheel  drive  trucks  and  believes 
the  current  classification  is  failing  to 
provide  the  protection  to  domestic 
manufacturers  usually  provided  by  tariff 
laws. 

As  alternatives  to  classification  under 
item  692.02.  TSUS,  the  provision  for 
"automobile  trucks  valued  at  $1,000  or 
more",  currently  dutiable  at  25  percent 
ad  valorem  under  item  945.69,  TSUS,  the 
petitioner  also  believes  the  "Unimog" 
could  properly  be  reclassified  under 
item  092.35.  TSUS,  as  an  "other  tractor", 
dutiable  at  3  percent  ad  valorem,  X)r 
under  item  676.50,  TSUS,  as  "a  machhie 
not  specifically  provided  for",  dutiable 
at  4  percent  ad  valorem.  Either 
alternative,  in  the  petitioner's  opinion, 
would  more  accurately  reflect  the 
"Unimog's"  sophistication  and  its 
infrequent  use  for  agricultural  purposes, 
characteristics  not  taken  into  accotmt  in 
the  Current  classification. 

Analysis  of  Comment  and  Discussion  of 
Issues  .         - 

Only  one  comment  was  received  in 
response  to  the  September  24, 1984, 
notice. 

Standing  Under  19  U.S.C  1516 

One  point  raised  by  the  commenter  is 
whether  the  petitioner  has  legal  standing 
to  petition  for  reclassification  under 
section  516,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1516).  Section  516 
requires  that  in  order  to  be  considered  a 
domestic  interested  party  under  the 
statute,  one  must  be  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States; ...  of  goods  of  the  same  class  or 
kind  as  the  designated  imported 
merchandise."  The  commenter  alleges 
that  the  petitioner  in  this  case 
manufactures  a  product  different  in 
class  or  kind  &t)m  the  "Unimog." 

Clarification  was  provided  by  the 
petitioner  with  regard  to  its  product 
which  is  manufactured  or  produced  in 
the  U.S.  The  petitioner  is  a  domestic 
producer  of  a  unit  called  a  "Double- 
Ender."  The  Double-Ender"  is 
essentially  a  tractor  base  designed  to 
operate  several  different  attachments. 
These  attachments  consist  of  rotary 


Federai  Regbter  /  Vol  5ft  No.  233  /  Wednesday.  December  4.  IflBS  /  Noticei  49813 


snow  removal  heads,  snow  blades, 
broonis,  and  sand-snow  buckets.  The 
"Double-Ender"  is  a  single  engine  power 
unit  of  articulated  design  with  planetary 
axles.  It  is  capable  of  speeds  up  to  35 
miles  per  hour. 

Although  the  petitioner  does  not  sell 
the  tractor  base  for  the  "Double-Ender" 
without  attachments,  the  petitioner  is.  in 
fact,  a  producer  of  a  vehicle  which  is 
similar  to  the  imported  "Unimog."  It  is 
capable  of  pushing  or  pulling  or 
operating  different  types  of  attachments. 
Although  it  is  not  as  versadle  as  the 
"Unimog,"  for  purposes  of  $  516  the 
tractor  base  produced  by  the  petitioner 
is  of  the  same  class  or  kind  as  the 
imported  "Unimog."  Star-Kist  Foods, 
Inc.  V.  United  States,  45  CCPA  la  CJLD. 
666  (1957)  reversing  37  Cust.  Ct.  171,  CD. 
1819  (1956).  As  noted  by  the  court  in 
Star-Kist,  surpra,  the  term  "same  class 
or  kind"  is  not  meant  to  be  equated  with 
the  requirement  that  the  articles  in  issue 
be  classifiable  under  the  same  tariff 
provision.  What  is  important  is  the  fact 
that  an  imported  article,  in  its  condition 
as  imported,  is  competitive  with  a 
domestic  producer's  article.  It  is  our 
conclusion  that  the  requirements  of 
section  516  are  satisfied  with  regard  to 
the  standing  of  the  petitioner. 

Agricultural  Use 

The  commenter  argues  against 
reclassification  by  stating  that  the 
design  and  characteristics  of  the 
"Unimog"  include  the  following  features 
that  make  it  clearly  suitable  for 
agricultural  use:  4-wheel  drive; 
differential  lock  on  each  axle;  crawler 
speeds;  ASAE  standard  front,  rear,  and 
center  power  take-offs;  ASAE  hydraulic 
pressure  system;  3-point  hitch  option; 
wheel  track  that  is  equivalent  to 
standard  furrow  distances;  short  turning 
radius;  economical  small  diesel  engine; 
and  other  features  relevant  to  a  vehicle 
that  is  a  tractor  rather  than  a  truck. 

All  of  these  features,  no  doubt,  make  a 
tractor  capable  of  use  in  agriculture.  To 
this  point,  the  commenter  has  provided 
statements  by  users  that  the  "Unimog" 
is  used  as  an  agricultural  tractor. 
However,  actual  use  is  not  conclusive. 
'-  Although  the  test  is  not  one  of  chief  use, 
there  must  be  at  least  substantial  use. 
Pettibone  Westrac  v.  United  States,  70 
Cust.  Ct.  100,  CD.  4414  (1973).    - 
Substantial  use  has  been  described  not 
as  a  term  resurrecting  "chief  use,"  but  as 
the  antithesis  of  "casual,  incidental, 
exceptional,  or  possible"  yse.  F.  W. 
Myers  &■  Company,  Inc.  v.  United  States, 
59  Cust.  Ct.  445,  CD.  3182  (1967). 

In  this  case,  the  actual,  practical,  and 
commercial  fitness  must  indicate  that  a 
viable  market  exists  for  such  a  vehicle 
as  an  agricultural  tractor.  From  the 


evidence  submitted  by  the  commenter. 
which  only  addresses  importations  from 
1969  to  1974.  approximately  13  percent 
of  the  "Uoimogs"  imported  under  item 
692.34.  TSUS,  were  said  te  be  sold  to 
persons  engaged  in  agriculture  (but  not 
verified  as  to  the  use  of  the  "Unimog"  in 
agriculture),  with  the  remainder  sold  to 
such  diverse  users  of  industrial  tractors 
as  mining  companies,  state  and  local 
governments,  ski  resorts,  telephone 
companies,  tree  companies,  chemical 
companies,  utility  companies,  various 
individuals,  ranchers,  the  Coast  Guard, 
stock  farms,  and  others.  In  1964.  the 
statement  was  accepted  by  Customs 
that  10  of  the  50  "Unimogs"  imported 
into  the  U.S.  were  sold  to  persons 
engaged  in  agricultiffe.  Assuming  that 
such  uses  were  in  agricultural  pursuits, 
the  facts  indicate  that  the  incidence  of 
use  in  agriculture  declined  from  20 
percent  to  13  percent  by  1974.  Although 
the  information  was  requested,  no 
evidence  was  available  concerning  the 
relevant  commercial  market  for  the 
"Unimog"  since  1974. 

The  history  of  development  of  the 
"Unimog"  points  to  a  specific  need  in 
Europe  for  a  small  tractor  that  could 
provide  multiple  service:  as  an 
agricultural  tractor,  as  a  truck  tractor,  as 
a  power  source  for  industrial  equipment, 
or  any  other  conceivable  use  involving  a 
motor  vehicle  or  machinery.  In  fact,  a 
farmer  could  use  the  "Unimog"  as  a 
tractor,  a  truck,  or  construction 
equipment. 

However,  the  European  market  is  not 
necessarily  determinative  of  the  U.S. 
market  for  purposes  of  determining 
whether  a  "Unimog"  is  "suitable  for" 
agricultural  use  within  the  meaning  of 
the  tariff  schedules.  The  test  is  stated  in 
the  conjunctive:  actually,  practically, 
and  commercially  fit  for  such  use.  As 
indicated  by  the  court  in  Pettibone 
Westrac,  supra,  actual  use  may  not  be 
sufficient.  More  importantly,  the  use 
must  be  a  substantial  use.  Substantial 
use  is  the  necessary  measure  by  which 
one  can  demonstrate  that  a  tractor  is 
practically  and  commercially  fit  for  the 
named  purpose.  For  that  reason,  the 
court  in  Pettibone  Westrac  held  that  the 
D8  and  the  D9,  although  actually  used 
for  certain  types  of  agricultural 
operations,  were  not  "suitable  for" 
agricultural  use  within  the  meaning  of 
item  692.34,  TSUS. 

The  commenter  also  notes  that  the 
"Unimog"  has  satisfied  the  "Nebraska 
tractor  test."  However,  this  test  is  not 
conclusive  evidence  that  the  tractor  is 
"suitable  for"  agriculture  within  the 
meaning  of  the  tariff  schedules,  but, 
rather  that  it  meets  certain  performance 
standards.  The  test  should  be  placed  in 
perspective.  That  is,  satisfactory 


compliance  with  the  test  standards 
establishes  the  fact  that  a  tractor  may 
be  sold  in  Nebraska  as  an  agricultural 
tractor,  but  that  fact  does  not  establish 
that  it  will  be  or  actually  is  a 
commercially  viable  agricultural  tractor. 

Reclassification  as  an  Automolule  Track 

In  response  to  the  petitioner's  urging 
that  the  "Unimog"  be  reclassified  as  an 
automobile  truck  in  item  692.92.  TSUS, 
the  commenter  states  that  tariff  terms 
are  to  be  defined  by  their  common 
meaning,  which  is  presumed  to  be  the 
same  as  the  commercial  meaning,  unless 
there  is  a  contrary  legislative  intent  or  a 
different  commercial  designation.  The 
common  meaning  of  the  term  "tnick" 
has  been  defined  in  various  judicial 
opinions:  Coles  Cranes,  Inc.  v.  United 
States.  32  Cust.  Ct.  108,  CD.  1590  (1954); 
American-La  France  Fire  Engine  Co., 
Inc.  V.  Riordan,  6  Fed.  2d.  964  (1925):  and 
United  States  v.  Volkswagen  of 
America,  61  CCPA  29.  CA.D.  1113 
(1974).  These  decisions  and  the 
lexicographic  definitions  for  the  term 
"truck"  are  in  agreement  that  a  truck  is 
a  vehicle  designed  and  constructed  for 
transporting  merchandise. 

The  design  of  the  "Unimog"  is  such 
that  it  lacks  the  essential  physical 
characteristics  for  transporting  goods. 
Although  it  does  have  a  limited  cargo 
capacity,  the  design  of  the  vehicle  is 
such  that  it  is  primarily  suitable  for 
pushing  or  pulling  or  transporting  and 
operating  equipment.  The  term  "tractor" 
is  commonly  known  to  be  a  vehicle 
which  is  designed  to  push  or  pull  an 
appliance  or  load.  It  is  not  a  vehicle 
designed  primarily  for  transporting  of 
articles,  although  it  may  be  suitable  for 
limited  use  in  transporting  articles. 

Decision  on  Petition 

It  is  our  opinion  that  the  "Unimog"  is 
not  properly  classifiable  as  a  tractor 
suitable  for  agricultural  use.  More 
significantly,  a  review  of  numerous 
earlier  files  and  documentation 
indicates  that  the  classification  has 
never  been  without  doubt  and  that  the 
evidence  of  "suitable  for"  has  been 
insufficiently  measured.  Based  on  our 
review  of  the  facts,  we  conclude  that  the 
"Unimog"  is  not  actually,  practically, 
and  commercially  fit  use  within  the 
meaning  of  item  692.34,  TSUS.  because 
there  is  an  insufficient  showing  of  a 
substantial  use,  or  even  the  existence  of 
a  commercially  viable  market  as  an 
agricultural  tractor.  See  Pettibone 
Westrac,  supra,  and  Wah  Shang 
Company  v.  United  States,  44  CCPA  155, 
CA.D.  654  (1957),  at  page  159.  The  fact 
that  the  "Unimog"  may  be  capable  of 
such  use  or  that  it  is  actually  so  used  is 
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Our  ruling  of  April  15, 1964  (C0434.1 
A),  and  any  subsequent  letters  referring 
to  it,  are  superseded  by  this  decision. 

Because  the  petition  is  denied  with 
respect  to  the  classification  as  a  truck  or 
as  machines  not  specially  provided  for, 
the  petitioner  may  file  a  notice  of  its 
desire  to  contest  this  decision,  as 
provided  for  in  §  175.23,  Customs 
Regulations  (19  CFR  175.23),  following 
notice  of  this  decision.  An  importer 
adversely  affected  by  this  decision  must 
follow  the  procedures  set  forth  in  Part 
174.  Customs  Regulations  (19  CFR  Part 
174).  in  order  to  protest  this  decision. 

Authority 

This  notice  is  published  under  the 
authority  of  section  516(b),  Tariff  Act  of 


1930.  as  amended  (19  U.S.C.  1516(b)). 
and  S  175.22(a)  Customs  Regulations  (19 
CFR  175.22(a)). 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  fi-om  other  Customs  offices 
participated  in  its  development. 
William  von  Raab. 
Commissioner  of  Customs.  ' 

Approved:  November  18, 1985. 
David  D.  Queen, 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doa  85-28830  Filed  12-3-85;  a-45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)<ished- 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b<e)(3). 


CONTENTS 

Board  of  Governors  of  the  Federal 
Reserve  System 

Federal  Deposit  Insurance  Corpora- 
tion  

Interstate  Commerce  Commission 

Occupational  Safety  and  Health 
Review  Commission 


Hbh) 


2 
3 


1 

( 
BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 
December  9, 1985, 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 
STATUS.  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Implementation  of  the  Board's  Program 
Improvement  Project.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
November  20, 1985.) 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  begiiming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  29, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-28883  Filed  12-2-85;  8:45  am] 

BILUNQ  CODE  6210-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  12:28  p.m.  on  Wednesday,  November 
27, 1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  approve  the 
application  of  The  Citizens  Bank, 
Marshall,  Arkansas,  an  insured  State 
nonmember  bank,  for  consent  to  merge, 
under  its  charter  and  with  the  title 
"Searcy  County  Bank,"  with  Leslie  State 
Bank,  Leslie,  Arkansas,  and  for  consent 
to  establish  the  sole  office  of  Leslie 
State  Bank  as  a  branch  of  the  resultant 
bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(6).  (c)(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 

Dated:  November  29, 1985. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
(FR  Doc.  85-28888  Filed  12-2-85;  8:45  am] 

BILUNQ  CODE  6714-01-M 


INTERSTATE  COMMERCE  COMMISSION 
TIME  AND  date:  9:30  a.m.  and  2:00  p.m., 
Wednesday,  December  11, 1985. 
place:  Hearing  Room  A,  Interstate 


Commerce  Commission,  12th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 
status:  Open  Special  Conference. 

MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  346  (Sub-No.  8)— 
Exemption  From  Regulation — Boxcar 
Traffic 
F.D.  No.  30663— 
Chicago,  Central  and  Pacific  Railroad 
Company — Purchase  (Portion),  Trackage 
Rights,  and  Securities  Exemption 
F.D.  No.  30700,  et  al.— 
Chicago  and  North  Western  Transportation 
Company — Construction  and 
Operation — In  Campbell  County.  WY 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alvin  H.  Brown,  Office  of 
Public  Affairs,  Telephone:  (202)  275- 
7252. 

James  H.  Bayne, 

Secretary. 

[FR  Doc.  8S-28710  Filed  11-27-85;  8:45  am) 

SaUNO  COOE  703S-01-II 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

December  12, 1985. 

PLACE:  Suite  410, 1825  K  Street,  NW., 

Washington,  DC. 

STATUS:  Because  of  the  subject  matter,  it 

is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  DiscuSSion 

of  specific  cases  in  the  Commission 

adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
information:  Mrs.  Mary  Ann  Miller. 
(202)  634-4015. 

Dated:  December  2, 1985. 
Earl  R.  Ohman.  Jr., 

General  Counsel. 

[FR  Doc.  8S-28901  Filed  12-2-85;  1:43  pmj 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

48  CFR  Parte  5242  and  5252 

Acquisition  Regulations;  Policy 
Concerning  Navy  Requesto  for 
Refunds 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  the  Navy 
is  proposing  the  addition  of  Chapter  52, 
Subpart  5242.90.  Requests  for  Refunds, 
and  Subpart  5252.2.  Refunds,  to  set  forth 
Navy  policy  on  refunds  to  the 
Government.  This  proposed  rule  sets 
forth  the  Navy's  policy  with  regard  to 
requesting  refunds  from  contractors. 
date:  Comments  must  be  received  on  or 
before  3  January  1986. 
address:  Comments  may  be  mailed  to: 
Office  of  the  Assistant  Secretary  of  the 
Navy  (Shipbuilding  &  Logistics). 
Contract  and  Business  Management 
(CBM-0212),  Attn:  Steve  Slavsky. 
Washington,  DC  20360. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  Slavsky,  Office  of  the 
Assistant  Secretary  of  the  Navy 
(Shipbuilding  &  Logistics),  Contract  and 
Business  Management  (CBM-0212), 
Washington,  DC  20360,  Telephone  (202) 
692-3553/8/9. 
SUPPLEMENTARY  INFORMATION: . 

A.  Background 

The  DAR  Council  approved  Deviation 
85-952.  for  Navy  use,  on  22  November 
1985.  This  Navy  policy  on  refunds  is 
consistent  with  Secretary  of  Defense 
Weinberger's  letter  of  1  November  1985 
entitled  "Refund  Guidance  for  Spare 
Parts  and  Support  Equipment."  This 
policy  requires  the  services  to  pursue 
refunds  in  a  responsible  and  business 
like  manner.  The  Navy  guidance  and 
clause  at  Subparts  5242.90  5252.2  allows 
the  Navy  to  seek  refunds  on  a 
negotiated  price  adjustment  whenever 
the  Navy  determines  a  price  paid  for 
spare  parts  or  support  equipment  is 
unreasonable. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  provides  a 
procedure  to  allow  the  Navy  to  request 
refunds  whenever  the  contract  price  of 
any  spare  or  repair  parts,  component  or 
assembly  substantially  exceeds  the 
item's  intrinsic  value.  It  is  not  expected 
to  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  small  entities  should  be 
charging  prices  based  on  the  intrinsic 
value  of  items  and  can  utilize  applicable 
provisions  of  the  contract  in  the  event  of 
disagreement  with  the  Contracting 
Officer. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  impose  an  additional  reporting 
requirement  on  the  public. 

It  is  proposed  to  amend  Title  46  of  the 
Code  of  Federal  Regulations  by 
establishing  Chapter  52  and  Parts  5242 
and  5252  as  set  forth  below. 

CHARTER  52— DEPARTMENT  OF  THE 
NAVY  ACQUISITION  REGULATIONS 

PART  5242-Contract  Administration 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35. 

Subpart  5242.90— Refunds 
Requircmente  (Spares) 

5242.9000    Requests  for  rsfumto. 

(a)  Policy.  It  is  Navy  policy  to  request 
a  refund  whenever  the  contract  price  of 
any  spare  or  repair  part,  component  or 
assembly  substantially  exceeds  the 
item's  intrinsic  value  after  considering 
the  impact  of  specified  delivery  terms 
and  quantity.  The  intrinsic  value  of  an 
item  is  the  price  an  individual  would 
expect  to  pay  based  upon  the  cost  to 
manufacture,  using  standard  labor  costs, 
material  costs,  shop  cost  and  reasonable 
markup  overhead  and  profit.  The 
following  circumstances  are  examples 
which  may  establish  a  basis  for  a  refund 
request  or  pricing  adjustment: 

(1)  A  technical  or  engineering 
analysis,  such  as  that  done  by  PRICE 
FIGHTER,  results  in  a  determination 
that  the  intrinsic  value  is  significantly 
lower  than  the  historical  pricing 
structure. 

(2)  The  price  paid  for  an  item  bought 
competitively  in  similar  quantity  is 
significantly  less  than  the  former  sole 
source  price. 

(3)  Prices  paid  to  the  manufacturer  of 
an  item  indicate  the  amount  previously 
charged  by  the  prime  contractor  for  the 
item  exceeded  the  fair  and  reasonable 
cost  of  the  prime  contractor's  efforts  in 
providing  the  item. 

(4)  Postaward  price  reviews  which 
indicate  increase  in  recent  contract 
price  that  is  not  fair  and  reasonable. 

(5)  Postaward  audit  reports  which 
identify  overcharges. 

(b)  Solicitation  Provisions.  In  order  to 
establish  uniform  policy  and  procedures 
on  requesting  refunds  and  ensuring  fair 
and  reasonable  prices  for  spare  and 
repair  parts,  components,  and 
assemblies,  the  contracting  officer  shall 
insert  the  clause  at  5252.242-9000  in  all 
solicitations,  contracts  (as  defined  in 
FAR  2.101)  and  Basic  Ordering 
Agreements,  for  spare  and  repair  parts, 
components  or  assemblies  including  all 
solicitations  and  contracts  which 
include  provision  for  spare  or  repair 


parts,  components  or  assembttes. 
Establishment  of  economic  thresholds 
for  refund  requests  is  delegated  to  the 
Heads  of  Contracting  Activities  (HCAs). 

PART  5252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35. 

Subpart  5252.2— Texte  of  Provisions 
and  Clauses 

5242.242-9000    Refunds. 

As  prescribed  in  5242.9000  insert  the 
following  clause  in  solicitations  and 
contracts: 

Refund*  (Spares)  (Oct  85) 

(a)  In  the  event  that  Government  notifies 
the  contractor  that  a  price  charged  by  the 
contractor  is  not  fair  and  reasonable,  the 
contractor  agrees  to  the  following: 

(1)  Upon  the  Navy's  return  of  any  new  or 
unused  items  purchased  under  a  contract  or 
order  for  which  the  government  did  not 
obtain  a  certificate  of  cost  and  pricing  data, 
the  contractor  shall  refund  in  full  the  price 
paid  by  the  Navy,  including  transportation 
delivery  charges,  except  the  return  shipment 

■^oi  the  items  shall  be  the  responsibiUty  of  the 
Navy. 

(2)  For  items  purchased  on  a  negotiated, 
multiple  line  item  basis,  where  a  certificate  of 
cost  and  pricing  data  was  obtained,  the 
contractor  shall  enter  into  good  faith 
negotiations  to  make  price  adjustments  for 
individual  items. 

(3)  If  return  of  the  unreasonably  priced  item 
is  impractical,  the  contractor  shall  enter  into 
good  faith  negotiations  for  the  downward 
repricing  of  the  item.  All  information 
available  to  the  Navy,  whether  or  not 
available  at  the  time  the  original  contract 
price  was  negotiated  and  any  additional 
information,  including  cost  data,  supplied  by 
the  Contractor,  shall  be  considered  in 
determining  the  amount  of  any  refund. 
Refunds  under  an  open  contract  shall  be 
made  by  a  contract  modification.  Refunds 
under  closed  contracts  shall  be  made  by 
means  of  a  check  payable  to  office 
designated  for  contract  administration. 

(4)  The  government  agrees  to  notify  the 
contractor  of  all  refund  requests  as  soon  as 
practicable:  however,  the  government  may 
request  a  refund  regardless  of  when  the  over- 
pricing occurred. 

(b)  Disagreements  between  the  contracting 
officer  and  the  contractor  which  arise 
resulting  from  determinations  or  negotiations 
under  these  provisions  shall  be  resolved  in 
accordance  with  applicable  provisions  of  the 
contract. 

Dated:  November  27. 1985. 
William  F.  Rocs.  |r.. 
Lt.  JAGC,  U.S.  Naval  Reserve.  Federal 
Register  Liaison  Officer. 
[FR  Doc.  85-28780  Filed  12-3-65:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  Stan<  lards  Administration 
Wage  and  Hour  01  vision 
Office  of  the  Secretary 
29  CFR  Part  1 

Procedures  for  Predetermination  of 
Wage  Rates 

agency:  Employme  nt  Standards 
Administration,  W<  ge  and  Hour 
Division,  Labor. 

action:  Final  rule, 


summary:  This  doc  iment  provides 
revised  final  Regulations,  29  CFR  Part  1, 
which  set  forth  the  procedures  for  the 
predetermination  of  prevailing  wage 
rates  under  the  Davis-Bacon  and 
Related  Acts.  These  final  regulations 
shift  the  publication  of  Davis-Bacon 
general  wage  detentiinations  from  the 
Federal  Register  to  k  GPO  subscription 
item:  General  Wagd  Determinationa 
Issued  Under  The  Dovis-Bacon  And 
Related  Acts.  This  Qhange  is  in  response 
to  escalating  charges  to  print  material  in 
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Supplementary  Infoj 
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FOR  FURTHER  INFORilATKW  CONTACT: 

Susan  R.  Meisinger,  JDeputy  Under 
Secretary  for  Emploionent  Standards 
Administration,  U.sJ  Department  of 
Labor.  Room  S-2321i  200  Constitution 
Avenue.  NW.,  WasHington,  D.C.  202ia 
Telephone:  202-523-^191. 

SUPPLEMENTARY  INFtMIMATION:  The 

Wage  and  Hour  Division  of  the 
Employment  Standai-ds  Administration 
issues  general  wage  determinations 
under  the  Davis-Bacbn  Act  for 
geographic  areas  wi|h  a  significant 
amount  of  Federal  of  Federally-assisted 
construction.  Because  of  its  wide 
circulation  and  initi«il  low  cost,  the 
Federal  Register  has  served  as  the 
publication  medium  for  communicating 
such  information  since  1971. 

In  recent  years,  escalating  charges  to 
print  material  in  the  Federal  Register 
have  resulted  in  the  use  of  alternative 
formats  for  the  purp<  ise  of  lowering 
printing  costs.  For  e:  ample,  the  format 
was  changed  to  dou  >le  the  amount  of 
data  provided  on  ea  :h  page.  However, 
these  changes  have  ed  to  serious  user 
problems  in  locating  interpreting,  filing. 


and  duplicating  pubUshed  Davis-Bacon 
general  wage  determinations. 

To  remedy  this  situation,  beginning 
January  3. 1986,  Davis-Bacon  general 
wage  determinations  will  be  published 
in  a  new  special  purpose  document, 
General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts.  At  the  same  time,  publication  of 
these  wage  determinations  in  the 
Federal  Register  will  cease.  However, 
weekly  Federal  Register  notice  of  new 
general  wage  determinations,  and  those 
being  modified  or  superseded  will 
continue. 

General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts  will  be  offered  on  a  subscription 
basis  through  the  Government  Printing 
Office.  On  or  about  January  3. 1986,  the 
first  annual  edition  of  the  new 
publication  will  be  issued.  It  will  contain 
all  Davis-Bacon  general  wage 
determinations  currently  in  effect 
nationwide.  Thereafter,  weekly  updates 
will  be  issued  to  subscribers  via  first 
class  mail. 

The  new  publication  offers  significant 
improvements  over  the  current  format 
used  in  the  Federal  Register.  New 
features  include  expanded  space 
between  text  areas,  larger  print,  an 
easy-to-use  index,  and  heavier  paper. 
Also,  pages  will  be  in  loose-leaf  form, 
thereby  facilitating  the  continuous 
maintenance  of  up-to-date  information. 

The  publication  will  be  divided 
geographically  into  three  volumes:  East. 
Central,  and  West.  Subscriptions  may 
be  ordered  fit)m  the  Superintendent  of 
Documents  after  October  15, 1985. 
Inquiries  (after  October  15)  regarding 
availability  and  price  ($277  per  volume) 
may  be  directed  to  the  Superintendent 
of  Documents  Order  Desk  at  202-783- 
3238.  Note  that  regardless  of  when  an 
order  is  placed,  new  subscribers  will 
receive  ihe  current  year's  annual  edition 
and  all  weekly  updates  for  that  year.  For 
those  not  wishing  to  subscribe,  ihe 
publication  will  be  available  at  all  80 
Regional  Government  Depository 
Libraries  and  many  of  the  other  1,400 
Government  Depository  Libraries  across 
the  nation. 

A  detailed  description  of  the  changed 
publication  procedures  will  be  published 
in  the  Federal  Register  from  December  6, 
1985  through  December  27, 1985. 
Thereafter,  brief  weekly  notices  will 
describe  how  published  general  wage 
determinations  may  be  obtained  under 
the  new  procedures. 

Classification 

This  rule  is  not  classified  as  a  "major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 


on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Since,  under  the  new  publication 
process,  notice  of  new,  modified,  and 
superseded  wage  determinations  will 
continue  in  the  Federal  Register,  it  is 
found  that  this  Regulation  change  is 
procedural.  Therefore,  notice  and 
comment  is  unnecessary.  This  finding  is 
made  pursuant  to  5  U.S.C.  553(b)(A). 

Because  no  notice  of  proposed 
rulemaking  is  required  under  5  U.S.C. 
553(b],  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  801 
et  seq.)  pertaining  to  regulatory 
flexibility  analysis  do  not  apply  to  this 
action.  See  5  U.S.C.  601(2). 

Because  this  rule  does  not  require  the 
collection  or  retention  of  information,  it 
is  not  subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3504(h). 

List  of  Subjects  in  29  CFR  Part  1 

Administrative  practice  and 
procedure,  Government  contracts. 
Labor.  Minimum  wages,  Wages. 

Accordingly,  29  CFR  Part  1  is 
amended  as  set  forth  below. 

Signed  at  Washington.  D.C.  on  this  29th 
day  of  November  1985. 
Susan  R.  Meisinger. 

Deputy  Undersecretary  for  Employment 
Standards. 

Herbert  |.  Colien. 

Diputy  Administrator,  Wage  and  Hour 
Division. 

PART  1— PROCEDURES  FOR 
PREDETERMiNATION  OF  WAGE 
RATES 

29  CFR  Part  1  is  amended  as  follows: 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Audwrity:  5  U.S.C.  301:  RS.161. 64  Stat 
1267:  Reorganization  Plan  No.  14  of  195a  5 
U.S.C.  Appendix;  29  U.S.C.  259;  40  U.S.C. 
276a— 276a-7;  40  U.S.C.  276c;  and  the  laws 
listed  in  Appendix  A  of  this  Part. 

2.  The  Table  of  Contents  to  Part  1  is 
amended  by  adding  an  entry  for 
Appendix  C.  following  Appendix  B. 

3.  In  S  1.1.  paragraph  (cj  is  revised  to 
read  as  follows: 

S  1.1    Purpose  and  eeope. 
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(c)  Procedures  set  forth  in  this  part  are 
applicable,  unless  otherwise  indicated, 
both  to  general  wage  determinations  for  . 
contracts  in  specified  localities,  and  to 
project  wage  determinations  for  use  on 
contract  work  to  be  performed  on  a 
specific  project 
***** 

4.  In  section  1.5,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1.5    Procedure  for  requesting  wage 
determinations. 

***** 

(b)  Whenever  the  wage  patterns  in  a 
particular  area  for  a  particular  type  of 
construction  are  well  settled  and 
whenever  it  may  be  reasonably 
anticipated  that  there  will  be  a  large 
volume  of  procurement  in  that  area  for 
such  a  type  of  construction,  the 
Administrator,  upon  the  request  of  a 
Federal  agency  or  in  his/her  discretion, 
may  furnish  notice  of  a  general  wage 
determination  in  the  Federal  Register 
when,  after  consideration  of  the  facts 
and  circumstances  involved,  the 
Administrator  Hnds  that  the  applicable 
statutory  standards  and  those  of  this 
part  will  be  met.  If  there  is  a  general 
wage  determination  applicable  to  the 
project,  the  agency  may  use  it  without 
notifying  the  Department  of  Labor, 
provided,  that  questions  concerning  its 
use  shall  be  referred  to  the  Department 
of  Labor  in  accordance  with  §  1.6(b). 
General  wage  determinations  are 
published  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts".  (See  Appendix  C  for  publication 
details  and  information  on  how  to 
obtain  general  wage  determinations.) 
***** 

5.  In  section  1.6,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  1.6    Use  and  effectiveness  of  wage 
determinations. 

***** 

(a)  *  *  * 

(2)  General  wage  determinations 
issued  pursuant  to  §  1.5(b),  notice  of 
which  is  published  in  the  Federal 
Register,  shall  contain  no  expiration 

date. 

*        •  *    •        *        * 

(6)  In  section  1.6,  paragraph  (c)(3}  is 
revised  to  read  as  follows: 

§  1.6    Use  and  effectiveness  of  wage 
determinations. 

***** 

(c)  *  •  * 

(3)  All  actions  modifying  a  general 
wage  determination  shall  be  effective 
with  respect  to  any  project  to  which  the 
determination  applies,  if  notice  of  such 
actions  is  published  before  contract 
award  (or  the  start  of  construction 


where  there  is  no  contract  award), 
except  as  follows: 

(i)  In  the  case  of  contracts  entered 
into  pursuant  to  competitive  bidding 
procedures,  a  modiHcation,  notice  of 
which  is  published  less  than  10  days 
before  the  opening  of  bids,  shall  be 
effective  unles  the  agency  Hnds  that 
there  is  not  a  reasonable  time  still 
available  before  bid  opening  to  notify 
bidders  of  the  modification  and  a  report 
of  the  finding  is  inserted  in  the  contract 
file.  A  copy  of  such  report  shall  be  made 
available  to  the  Administrator  upon 
request.  No  such  report  shall  be  required 
if  notice  of  the  modification  is  published 
after  bid  opening. 

(ii)  In  the  case  of  projects  assisted 
under  the  National  Housing  Act  a 
modification  shall  be  effective  if  notice 
of  such  modification  is  published  prior 
to  the  beginning  of  construction  or  the 
date  the  mortgage  is  initially  endorsed, 
whichever  occurs  first 

(iii)  In  the  case  of  projects  to  receive 
housing  assistance  payments  under 
section  8  of  the  U.S.  Housing  Act  of 
1937,  a  modification  shall  be  effective  if 
notice  of  such  modification  is  published 
prior  to  the  beginning  of  construction  or 
the  date  the  agreement  to  enter  into  a 
housing  assistance  payments  contract  is 
signed,  whichever  occurs  first 

(iv)  If  under  paragraph  (c)(3)(i)  of  this 
section  the  contract  has  not  been 
awarded  within  90  days  after  bid 
opening,  or  if  under  paragraph  (c)(3)  (ii) 
or  (iii)  of  this  section  construction  has 
not  begun  within  90  days  after  initial 
endorsement  or  the  signing  of  the 
agreement  to  enter  into  a  housing 
assistance  payments  contract  any 
modification,  notice  of  which  is 
published  in  the  Federal  Register  prior 
to  award  of  the  contract  or  the 
beginning  of  construction,  as 
appropriate,  shall  be  effective  with 
respect  to  that  contract  unless  the  head 
of  the  agency  or  his  or  her  designee 
requests  and  obtains  an  extension  of  the 
90-day  period  from  the  Administrator. 
Such  request  shall  be  supported  by  a 
written  finding,  which  shall  include  a 
brief  statement  of  the  factual  support, 
that  the  extension  is  necessary  and 
proper  in  the  public  interest  to  prevent 
injustice  or  undue  hardship  or  to  avoid 
serious  impairment  in  the  conduct  of 
Government  business.  The 
Administrator  will  either  grant  or  deny 
the  request  for  an  extension  after 
consideration  of  all  the  circumstances. 

(v)  A  modification  to  a  general  wage 
determination  is  "published"  within  the 
meaning  of  this  section  on  the  date  of 
publication  of  notice  of  such 
modification  in  the  Federal  Register,  or 
on  the  date  the  agency  receives  actual 
written  notice  of  the  modification  from 
the  Department  of  Labor,  whichever 
occurs  first 


(vi)  A  supersedeas  wage 
determination  or  a  modification  to  an 
applicable  general  wage  determination, 
notice  of  which  is  published  after 
contract  award  (or  after  the  beginning  of 
construction  where  there  is  no  contract 
award]  shall  not  be  effectiv^. 
***** 

7.  A  new  Appendix  C  is  added  * 
following  Appendix  B.  to  read  as 

follows: 

***** 

Appendix  C  to  Part  1 

General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related  Acts  is 
published  weekly  by  tlie  Government  Printing 
Office  (GPO).  This  publication  is  available 
for  examination  at  all  80  Regional 
Government  Depository  Libraries  and  many 
other  of  the  1,400  Government  Depository 
Libraries  across  the  country.  Subscriptions 
may  be  obtained  by  contacting: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington. 
D.C.  20402.  (202)  783-3238. 

The  publication  is  divided  into  three 
volumes — ^East  Central,  and  West — 
which  may  be  ordered  separately.  The 
States  covered  by  each  volimie  are  as 
follows:  (Regional  breakdowns  of  States 
are  provided  in  Appendix  B.) 


Volume  I— East 

Alabama 

North  Carolina 

Connecticut 

Pennsylvania 

Delaware 

Rhode  Island 

Florida 

South  Carolina 

Georgia 

Tennessee 

Kentucky 

Vermont 

Maine 

Virginia 

Maryland 

West  Virginia 

Massachusetti 

1                   District  of  Col. 

Mississippi 

Canal  Zone 

New  Hampshire                Puerto  Rico 

New  Jersey 

Virgin  Islands 

New  York 

Volume  II— Central 

Arkansas 

Missouri 

Illinois 

Nebraska 

Indiana 

New  Mexico 

Iowa 

Ohio 

Kansas 

Oklahoma 

Louisiana 

Texas 

Michigan 

Wisconsin 

Minnesota 

Volume  in— West 

Alaska 

Nevada 

Arizona 

North  Dakota 

California 

Oregon 

Colorado 

South  Dakota 

Hawaii 

Utah 

Idaho 

Washington 

Montana 

Wyoming 

On  or  about  January  1  of  each  year,  an 
annual  edition  will  be  issued  that  includes  all 
current  genera)  wage  determinations  for  the 
States  covered  by  each  volume.  Throughout 
the  remainder  of  the  year,  regular  weekly 
updates  will  be  distributed  providing  any 
modifications  or  supersedeas  wage 
determinations  issued.  Each  volume's  annual 
and  weekly  editions  will  be  provided  in 
loose-leaf  format. 

[FR  Doc.  85-28849  Filed  12-3-85;  8:45  am] 
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The  President 


49825 


Presidential  Documents 


Proclamation  5415  of  December  3, 1985 
National  Home  Care  Week,  1985 


[FR  Doc.  85-29086 
Filed  12-4-85:  11:46  am] 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  have  always  cared  for  one  another  in  both  good  times  and  bad. 
When  a  family  has  a  loved  one— elderly,  disabled,  or  a  child — needing  special 
care  at  home,  it  will  inevitably  respond  by  doing  everjrthing  to  keep  that 
person  at  home.  This  is  the  American  spirit.  Home  health  care  has  a  long 
tradition  in  our  Nation.  The  Federal  government,  the  States,  and  families  are 
now  working  in  a  cooperative  way  to  see  that  this  commitcnent  continues. 

No  one  would  suggest  that  a  family  can  do  more  for  a  patient  when  a  hospital 
or  other  appropriate  institution  is  clearly  needed.  But  American  families  go  the 
extra  step  or  mile,  if  needed,  to  protect,  care  for.  and  serve  a  member  in  need. 
The  Federal  government  has  done  its  share  to  help.  Now,  our  many  States 
have  taken  on  the  initiative  to  create  special  programs  to  enhance  home 
health  care.  They  are  to  be  commended  for  this  himiane  action. 

In  addition,  there  are  countless  churches,  voluntary  organizations,  and  private 
agencies  that  assist  our  families  to  care  for  a  member  at  home.  Our  Nation  is 
learning  that,  in  spite  of  a  time  when  "doing  your  own  thing"  is  in,  caring  for  a 
mother,  father,  sister,  or  brother — or  any  relative  or  friend — in  the  home  is 
vastly  more  important.  Independence,  under  God's  loving  care  and  guidance, 
is  to  be  cherished.  Who,  then,  should  care  for  our  own  than  those  who  love 
them  best?  Once  again  our  long  tradition  prevails  as  so  many  in  government, 
charitable  groups,  and  families  work  for  the  well-being  of  one  in  need  at  home. 

The  Congress,  by  Senate  Joint  Resolution  139,  has  designated  the  week 
beginning  December  1. 1985.  as  "National  Home  Care  Week"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  Decen^ber  1,  1985,  as 
National  Home  Care  Week.  I  call  upon  the  people  of  the  United  States  to 
observe  the  week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
December,  in  the  year  of  oiu*  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Presidential  Documents 


Proclamation  5416  of  December  3,  1985 
National  Temporary  Services  Week,  1985 


(FR  Do&  85-29087 
Filed  l»-4-«5;  11:47  am] 
Bill.ng  code  319S-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  temporary  services  industry  provides  employers  much  needed  flexibility 
to  tailor  their  work  forces  to  meet  short-term  needs.  It  also  provides  important 
job  opportunities  for  American  workers:  last  year,  the  temporary  services 
industiy  provided  employment  for  an  estimated  five  million  people. 

The  temporary  services  industry  currently  is  the  second  fastest  growing 
business  sector  in  our  economy,  in  terms  of  new  jobs  created.  Approximately 
one  out  of  every  two  hundred  nonagricultural  jobs  in  the  United  States  is 
provided  through  temporary  services. 

It  is  appropriate  that  we  recognize  the  many  and  vital  contributions  that  the 
men  and  women  of  the  temporary  services  industry  provide  to  oiu*  economy. 

The  Congress,  by  Senate  Joint  Resolution  195,  has  designated  the  week  of 
December  1  through  December  7,  1985,  as  "National  Temporary  Services 
Week"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  commemoration  of  this  observance. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  December  1  through  December  7, 
1985,  as  National  Temporary  Services  Week,  and  I  call  upon  the  people  of  the 
United  States  to  observe  this  week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Presidential  Documents 


Executive  Older  12539  of  December  3,  1985 

President's  Coundl  on  Physical  Fitness  and  Sports 


|FR  Doc  B5-29088 
Filed  12-4-85;  11:48  am) 
Billing  code  3195-01-M 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.  I),  and  in  order  to  increase  the  membership  of  the 
President's  Council  on  Physical  Fitness  and  Sports,  it  is  hereby  ordered  that 
Section  2(b)  of  Executive  Order  No.  12345,  as  amended,  is  further  amended  by 
increasing  the  number  of  members  of  the  Council  from  fifteen  to  eighteen. 


THE  WHITE  HOUSE, 
December  3,  1985. 
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Rules  and  Regulations 


Federal  Register 

Vol.  Sa  No.  234 

Thursday,  December  5.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  rnost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  959, 971, 989,  and  991 

Expenses  and  Assessment  Rates  for 
Specified  Marlteting  Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Pinal  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing 
Orders  959,  971,  and  989  for  the  1985-86 
fiscal  period,  and  Marketing  Order  991 
for  the  remaining  1985  calendar  year 
period.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  August  1, 198&-July 
31, 1986  (§5  959.226,  971.225.  and 
989.336):  August  1, 1985-December  31. 
1985  (§  991.320). 

FOR  FURTHER  INFORMATION  CONTACT: 
Constantino  P.  Heon,  Vegetable  Branch. 
F&V,  AMS,  USDA,  Washington.  DC 
20250.  (202)  447-2681. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"nonmajor"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that 
these  actions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  The 
Agricultural  Marketing  Agreement  Act. 
however,  requires  thq  application  of  a 
uniform  rule  to  those  regulated,  and  it 


would  take  precedence  if  the  two 
statutes  were  incompatible. 

Marketing  orders  and  rules  proposed 
thereunder,  however,  are  unique  in  that 
they  are  brought  about  throu^  group 
action  of  essentially  small  entities  for 
their  own  behalf.  Thus  both  statutes 
have  small  entity  orientation  and 
compatibility. 

The  rule  authorizes  expenditures  and 
establishes  assessment  rates  under 
Marketing  Orders  959, 971,  and  989  for 
the  1985-86  fiscal  period,  and  Marketing 
Order  991  for  the  remaining  1985 
calendar  year  period. 

The  assessment  rates  prescribed 
herein  represent  only  a  small  fraction  of 
the  crop  values  of  the  specified 
commoidities.  It  is  estimated  that 
approximately  42  handlers  of  Texas 
onions.  4  handlers  of  Texas  lettuce,  21 
handlers  of  California  raisins,  and  23 
handlers  of  domestic  hops  are  currently 
subject  to  regulation  under  marketing 
orders  each  season,  and  the  great 
majority  of  this  group  may  be  classified 
as  small  entities.  While  regulations 
issued  under  these  orders  impose  some 
costs  on  affected  handlers  and  the 
number  of  such  firms  may  be 
substantial,  the  added  burden  on  small 
entities,  if  present  at  all,  is  not 
significant 

These  marketing  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  These  actions  are  based 
upon  the  recommendations  and 
information  submitted  by  each 
conunittee  established  under  the 
respective  marketing  orders,  and  upon 
other  information.  It  is  found  that  the 
expanses  and  rates  of  assessment,  as 
hereinafter  provided,  will  tend  to 
effectuate  the  declared  policy  of  the  act 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking  and  good 
cause  exists  for  not  postponing  the 
effective  date  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  Each  order  requires  that  the 
rate  of  assessment  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
fruits  and  vegetables  handled  from  the 
beginning  of  such  period.  To  enable  the 
committee  to  meet  ciurrent  fiscal 
obligations,  approval  of  the  expenses  is 
fiecessary  wiUiout  delay.  It  is  necessary 
o  effectuate  the  declared  policy  of  the 
ct  to  make  these  provisions  effective  as 


specified  and  handlers  have  been 
apprised  of  such  provisions,  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  859, 971, 988, 
and  891 

Marketing  Agreements  and  Orders. 
Hops.  Lettuce.  Onions.  Raisins, 
California,  Texas. 

1.  The  authority  citation  for  7  CFR 
Parts  959, 971, 989,  and  991  continues  to 
read  as  follows: 

Authority:  Sees.  1-19, 48  StaL  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Therefore.  99  959.225, 971.224, 
989.335,  and  991.319  are  removed  and 
new  99  959.226,  917.225.  989.336,  and 
991.320  are  added  to  read  as  follows: 
(The  following  sections  prescribe 
expenses  and  assessment  rates  and  will 
not  be  published  in  the  Code  of  Federal 
Regulations.) 

PART  959-ONIONS  GROWN  IN 
SOUTH  TEXAS 

S  959.226    Expenses  and  assessment  rate. 

Expenses  of  $262,382.58  by  the  South 
Texas  Onion  Committee  are  authorized, 
and  an  assessment  rate  of  $0.0425  per 
50-pound  container  or  equivalent 
quantity  is  established  for  the  fiscal 
period  ending  July  31. 1986.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

PART  971— LETTUCE  GROWN  IN 
SOUTH  TEXAS 

9  971.225   Expenses  and  assessment  rate- 
Expenses  of  $44,915  by  the  South 
Texas  Lettuce  Committee  are  authorized 
for  the  fiscal  period  ending  July  31. 1986. 
During  the  fiscal  period,  an  assessment 
rate  of  $0.04  per  carton  of  lettuce  is 
estabUshed.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

9  989.338    Expenses  and  assessment  rate. 

Expenses  of  $297,000  by  the  Raisin 
Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  9  989.80  of  $1.10  per  ton  of 
assessable  raisins  is  estabUshed  for  the 
crop  year  ending  July  31, 1986.  Any 
unexpended  funds  from  that  crop  year 
shall  be  credited  or  refunded  to  the 
handler  from  whom  collected. 


PART991-4K)PS0r 
PRODUCTION 
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DOMESTIC 


{991.320    ExpwM*  aiid  asMssiMnl  rat*. 

Expenses  of  $327,000  by  the  Hop 
Administrative  Conm^'ttee  are 
authorized  and  an  assessment  rate 
payable  by  each  hancler  in  accordance 
with  9  991.56  is  fixed  at  0.6  cent  per 
pound  of  salable  hops]  for  the  period 
beginning  August  1, 1985,  through 
December  31. 1985,  when  Marketing 
Order  Na  901  terminates.  Day-to-day 
administrative  expenses  incurred  by  the 
trustees  to  liquidate  the  affairs  of  the 
committee,  including  all  assets  of  the 
committee,  are  authorized  after 
December  31, 1985,  until  such  hquidation 
has  been  completed:  Ptovided.  That 
those  expenses  included  in  the 
committee's  budget  of  expenses  for  legal 
fees,  any  fees  associated  with  the  puUic 
hearing  to  amend  the  order  held  in  June 
1984,  or  any  additional  expenses  that 
may  be  incurred  by  th^  appointed 
trustees  in  liquidating  ihe  affairs  of  the 


Fanners  Home  Admirfstratton 

7  CFR  Part  1965 

Servicing  of  Real  Estakn  Security  for 
Single  Family  Ihiral  Housing  l.oans; 
Correction 

AOBICV:  Farmers  Hom^  Administration. 
USDA. 

ACTION:  Final  rule;  correction. 


paid  unless 

is  received  prior 


committee  shall  not  be 
Departmental  af^rova 
to  payment 

Dated:  Noveinl>er  29,  l^SS. 
JoMph  A.  GriMn. 

Director.  Fruit  and  Vegett  ble  Division 

Agricultural  Marketing  S*  rvice. 

[PR  Doc.  85-28912  Filed  lf-4-«5;  8:45  am] 

BtLUNGCOOE  3410-02-M 


summary:  The  Farmer!  Home 
Administration  (FinHA )  corrects  a  final 
rule  pubHshed  SeptemOier  30, 1985.  (50 
FR  39638).  hi  the  revision  and 
redesignation  of  FmHA's  regulation 
pertaining  to  Security  ^rvidng  for 
Single  Family  Rural  Hewing  Loans  the 
term  "Other  Real  Estatfe  (ORE)"  was 
used  even  though  FmH^  had  officially 
changed  it  to  "NonPros^m  (NP)." 
Additionally,  an  inconsistency  in  the 
requirements  for  release  from  liability 
was  printed  in  two  paragraphs  of  the 
same  section.  The  intent  of  this  action  is 
to  use  current  terminoh  )gy  and  to 
eliminate  the  inconsisti  incy. 
ro«  FURTHER  MFORMAtlON  COMTACT. 
David  }.  Villano.  Realty  Specialist. 
Property  Management  Branch,  Single 
Family  Housing  Servici  og  and  I>roperty 


UMI 


Management  Division,  Farmers  Home 
Administration,  USDA,  Room  5309, 
South  Agriculture  Building,  Washington, 
DC  20250,  telephone  (202)  382-1452. 

SUPPLEMENTARY  INFORMATION:  The 

following  corrections  are  made  in  FR 
Doc.  85-23238  appearing  on  pages  39636 
to  39649  in  the  issue  of  September  30, 
1965. 

PART  ISeS-REAL  PROPERTY 

1.  The  authority  citation  for  Part  1965 
is  revised  to  read  at  follows: 

Autiiority:  7  U.S.C  1989;  42  UJS.C.  1480. 9 
U.S.C.  301.  r  CFR  2.23,  7  CFR  2.70. 

Subpart  C— Security  Servicing  for 
Single  Famliy  Rural  Housing  Loans 

S  1965.105    [CorrMtwl] 

2.  Section  19e5.105(d)  is  corrected  by 
changing  the  title  "Other  Real  Estate 
(ORE)  cases"  to  read  "NonPropam  (NI^ 
cases"  and  by  changing  the  acronym 
"ORE"  in  the  first  three  sentences  to 
read  "NP." 

{1965.125    (Cocrw:ted] 

3.  Section  ig65.125(a)(4)  is  corrected 
by  changing  "Other  Real  Estate  (ORE)" 
in  the  4th  sentence  to  read  "NonProgram 
(NP)." 

§1965.126    [CorrMtMll 

4.  Section  1965.126(b)(lKiii)  is 
corrected  by  changing  "ORE"  to  read 
"NP." 

5.  Section  1965.126(d)  is  corrected  by 
changing  "ORE"  in  the  3rd  sentence  to 
read  "NP." 

6.  Section  1965.127  is  corrected  by 
revising  paragraphs  (a)(2)  and  (aj(4)(ii] 
to  read  as  follows: 

§1965.127    IMmh*  from  iabWty. 

(a)  *  •  • 

(2)  When  the  total  debt  is  assumed  on 
ineligible  terms,  upon  recommendation 
of  the  County  Committee,  the  borrower 
and  co-signer,  if  any,  may  be  released 
by  the  County  Supervisor  provided  the 
repayment  period  of  the  assumption  is 
not  more  than  5  years. 

(4)  *  *  • 

(ii)  When  assumption  on  ineligible 
terms  is  approved  with  a  repayment 
period  of  not  more  than  5  years,  or  when 
the  property  is  sold  outside  the  (vograra, 
the  Coimty  Committee  must  make  a 
favorable  recommendation  on  release 
fi-om  liabiKty  on  Form  PmHA  440-2, 
"County  Committee  Certification  or 
Recommendation."  accwding  to  the 
FMI.  After  obtaining  the  County 
Committee's  recommendation,  the 


County  Supervise  will  determine 
release  from  liability. 

Dated:  November  19, 1985. 
Vance  L  Claric, 

Administrator,  Farmers  Home 
Administration. 

[FR  Doc.  85-28892  Filed  12-4-85;  8:45  am) 
BttUNG  COOC  M10-«7-«l 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loans;  Secondary  Marlcet 
Substantive  Rules 

Correction 

In  FR  Doc.  85-7403,  beginning  on  page 
12229  in  the  issue  of  Thursday,  March 
28, 1985,  make  the  following  correction: 

On  page  12232.  third  column,  in 
S  120.702(e),  in  the  fourth  line  "of' 
should  have  read  "or". 

BtLLMQ  CODE  1S0S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Deckel  No.  65-NM-129-AD;  AmdL  39- 
5178] 

Airworthiness  Directives;  Boeing 
Model  757-200  Airplanes  j 

agency:  Federal  Aviation  \ 

Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  appHcable 
to  certain  Boeing  Model  757-200 
airplanes  that  requires  inspection  for 
IKoper  self-locking  torque  of  certain  setf- 
locking  nuts,  and  replacement,  if 
necessary.  This  action  is  prompted  by 
detection  of  several  nuts  that  were 
found  to  have  insufficient  self-locking 
torque  for  proper  self-locking,  lliis 
situation,  if  not  corrected,  could  result  in 
the  loss  of  an  affected  nut  and 
subsequent  loss  of  retention  of  the 
associated  flight  control  comptment. 
EFFECTIVE  DATE:  December  21. 1985. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
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Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  R.  Wood.  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-2924. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-«8966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  During 
the  trouble  shooting  of  a  flight  control 
problem  on  a  Model  767  airplane  in 
service,  two  self-locking  nuts  that  attach 
the  power  control  actuators  to  the 
elevator  surface  were  found  without  the 
self-locking  feature.  After  relieving  the 
installation  torque,  these  nuts  could  be 
removed  with  hand  pressure.  Boeing 
conducted  checks  at  their  manufacturing 
facilities  for  Model  757  airplanes  and 
found  additional  nuts  that  had 
inadequate  self-locking  characteristics. 
This  situation,  if  not  corrected,  could 
result  in  the  loss  of  retention  of  the 
associated  flight  control  component, 
which  could  result  in  a  reduction  of 
airplane  control. 

Boeing  has  released  Service  Bulletin 
757-27-0069,  dated  November  4. 1985. 
which  identifies  the  locations  of  the 
suspect  nuts  and  provides  a  procedure 
to  verify  if  the  nuts  have  the  proper  self- 
locking  torque. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  issued  to  require 
inspection  for  the  proper  self-locking 
torque  of  certain  self-locking  nuts  in 
accordance  with  the  Boeing  service 
bulletin.  All  nuts  found  to  have . 
insufficient  self-locking  torque  must  be 
replaced  prior  to  flight 

Further,  since  a  situation  exists  that 
requires  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amencLoient  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  imder  Executive  Order 
12291.  It  is  impracticable  for  the  agency 
to  follow  the  procedures  of  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this 
document  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
signincant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket. 


List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1963);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757-200  series 
airplanes  listed  in  Boeing  Service 
Bulletin  757-27-0069,  dated  November  4, 
1985.  To  detect  nuts  installed  in  the 
aileron,  rudder  and  elevator  power 
control  actuators,  and  rudder  ratio 
changer  that  have  insufficient  self- 
locking  torque  characteristics, 
accomplish  the  following,  unless  already 
accomplished: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  check  the  self-locking  nuts,  P/N 
BACN10JC12CM  or  BACN10JC12CD,  for 
proper  self-locking  torque  in  accordance  with 
Paragraph  III  of  Boeing  Service  Bulletin  757- 
27-0069,  dated  November  4, 1985.  or  later 
FAA-approved  revision.  If  any  self-locking 
nut  is  found  not  to  meet  the  self-locking 
torque  requirements  of  Boeing  Service 
Bulletin  757-27-0069,  dated  November  4, 
1985,  or  later  FAA-approved  revision,  replace 
it  prior  to  further  flight  with  a  nut  found  to 
meet  the  self-locking  torque  requirements  of 
the  above  referenced  service  bulletin. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  OfRce,  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  document  who 
have  not  already  received  copies  of  the 
service  bulletin  may  obtain  copies  upon 
request  from  the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle,  Washington 
98124.  These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle,  Washington, 
or  the  Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
December  21. 1985. 


Issued  in  Seattle.  Washington,  on 
November  26, 1985. 

ChailM  R.  Foctar, 

Director,  Northwest  Mountain  Region. 
(FR  Doc.  85-28872  Filed  12-4-85;  8:45  am] 
BHJJNa  COOC  4«1»-13-M 


14  CFR  Part  39 

[Docket  No.  85-NM-56-AO:  Amdt  39-5177] 

AlrworthineM  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  Airplanes,  Fuselage  Numbers  1 
Tiirough  1165 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  a  one-time  inspection  of  all 
generator  power  feeder  cables  on 
certain  McDonnell  Douglas  Model  DC-9 
and  C-9  (Mihtary)  series  airplanes,  and 
tnodification  of  the  generator  power 
feeder  cable  installation  on  McDonnell 
Douglas  Model  DC-9-81  and  DC-9-82 
series  airplanes.  This  action  is  prompted 
by  a  report  of  an  auxiUary  power  unit 
(APU)  generator  feeder  cable 
electrically  shorting  to  the  airplane 
structure  and  causing  smoke  to  enter  the 
cabin  area.  This  AD  is  necessary  to  aid 
in  the  elimination  of  a  potential  ignition 
source  for  fire. 

DATE:  Effective  January  10. 1986. 

CompUance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomphshed. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90846,  Attention:  Director. 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive.  Long  Beach,  CaUfomia. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Alan  T.  Shinseki,  Aerospace 
Engineer.  Systems  &  Equipment  Branch. 
ANM-132L.  FAA,  Northwest  Mountain 
Region.  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach.  California 
90808;  telephone  (213)  548-2831. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  to  require 
the  inspection  of  all  generator  power 
feeder  eables  on  all  McDonnell  Douglas 
Model  DC-9  and  C-9  (Military)  series 
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airplanes,  and  modjfication  of  the  power 
feeder  cable  installation  on  all 
McDonnell  Dougla^Model  DC-9-81  and 
DC-9-82  series  airplanes,  was  published 
as  a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Fed^  Register  on  July 
1. 1985  (50  FR  27013.  The  comment 
period  for  the  propc  sal  closed  August 
12.1985. 

Interested  person  i  have  been  afforded 
an  opportunity  to  p(  trticipate  in  the 
making  of  this  amei  dment.  Due 
consideration  has  b  sen  given  to  the  five 
comments  received,'  None  of  the 
commenters  disagreed  with  the 
proposed  rule's  appiicability  to  the  DC- 
9-81  and  DC-g-82  series  airplanes.  One 
of  the  five  commenters  wholly 
supported  the  proposal. 

Three  commenterp  stated  that  the 
proposed  rule  was  Dot  warranted  for 
DC-9-10  through  DC-9-50  series 
airplanes,  based  on  Results  from  their 
inspections  conducted  in  cooperaticm 
with  McDonnell  Douglas  and  based  on 
the  absence  of  genetator  power  feeder 
cable  discrepancies  in  the  service 
history  of  the  DC-»4io  through  DC-9-50 
series  airplanes.  Thi  FAA  disagrees. 
While  iacidents  of  chafing  and  shorting 
of  the  generator  pov^er  feeder  cables 
found  in  the  DC-iB-fl|l  and  DC-9-82 
series  airplanes  may  not  have  occurred 
on  the  DC-9-10  throkigh  DC-9-50  series 
airplanes,  inspections  of  areas  not 
normally  inspected  and  surveys  of  other 
operators  conducted  by  McDonnell 
Douglas  have  revealed  a  significant 
number  of  generator  power  feeder  cable 
installation  discrepancief  on  OC-9-10 
through  DC-9-50  sefies  airplanes.  If  not 
corrected,  these  dis(irepancies  could 
cause  shorting  of  the  cables;  therefore,  a 
potential  ignition  so  irce  for  fire  does 
exist  on  those  airpla  nes. 

Three  commenter  i,  two  of  which  have 
initiated  formal  insp  ection  action,  stated 
that  the  one-year  co  npliance  period 
would  cause  undue !  lardship  if  the 
proposed  rule  was  a  dopted;  however,  all 
three  commenters  stated  that  they 
would  be  able  to  mf^t  the  two-year 
compliance  scheduJe^recommended  by 
McDonnell  Douglas  Service  Bulletin  24- 
78.  A  fourth  commenter  suggested  that 
the  compliance  period  should  be  36 
months.  The  FAA  dWgrees  with  a  36- 
month  compliance  period  since  other 
commenters  who  have  accomplished 
preliminary  inspectipns  and  operate 
larger  DC-e  fleets  hive  not  expressed 
the  same  concerns,  furthermore,  the 
FAA  considers  that  p  one-year 
compliance  requireiient  is  appn^riate, 
based  upon  tfat  fact  uat  operators  will 
have  bMl  an  extensive  period  of  time  ia 
which  to  initiate  an  nspection  program 
prior  to  the  effective  date  of  &is  AD. 


It  is  estimated  that  660  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
It  will  require  approximately  40  to  92 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  the  average  labor 
cost  will  be  $40  per  manhour.  T^e  actual 
cost  of  modification  parts  for  McDonnell 
Douglas  Model  DC-9-«l  and  DC-9-62 
series  airplanes  is  estimated  to  be  $250 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,738,970. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  major  under  Executive  Order 
12291  or  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  McDonnell  Douglas  Model  DG-e 
and  C-9  (Military)  series  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulation  as  follows: 

PART39-(AMENDED] 

1.  The  authority  citation  tm  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pab.  L  97-440; 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDouwll  Don^aK  AppKc*  to  McOonneil 
Dongla*  Modai  DC-0  and  C-e  (Military) 
series  airplanes,  fuselage  numbara  1  throogh 
1165,  certificated  in  any  category. 
Compliance  required  as  indicated  snlesa 
previously  accomplished. 

To  eliminate  a  potential  fire  ignition  source 
from  the  generator  power  feeder  cable 
installation,  accomplish  the  following: 

A.  Within  12  months  after  the  effective 
date  of  this  airworthiness  directive  (AD),  fer 
all  McDonnell  Douglas  Model  DG-e  and  C-e 
(Military)  seriea  airplanes,  inspect  and  rtpatr, 
as  necessary,  power  feeder  c^le  iastaUatioa 
in  accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  DC-9 


BEST  COPY  AVAILABLE 


Service  Bulletin  24-78,  dated  April  9, 1965.  or 
later  revisioru  approved  by  tfia  Manager,  Los 
Angeles  Aircraft  Certification  office,  FAA, 
Northwest  Mountain  Region. 

B.  Within  12  months  after  the  effective  date 
of  this  airworthiness  directive  (AD),  modify 
the  power  feeder  cable  installation  on  all 
McOonneil  Douglas  Model  DC-e-81  and  DC- 
9-82  series  airplanes  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  DC-e  Service  Bulletin  24-78,  dated 
April  e,  1985,  or  later  revisions  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office.  FAA  Northwest 
Mountain  Region. 

C  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  l>e 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operative  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90648,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle,  Washington 
or  the  Los  Angeldti  Aircrafi  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California. 

This  Amendment  becomes  effective 
January  10, 1986. 

Issued  in  Seattle,  Washington,  on 
November  28, 1965. 
Charies  R.  Foster, 

■Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-28874  Filed  12-4-85;  8c45  am] 

BIUMO  COOC  4S10-194S 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[DocfcelNtt.9191] 

Oklahoma  Optometrle  AasocMon; 
Prohlbtted  Trade  Piactlcea,  and 
Aff  irmatlva  Corrective  Actkma 

AQINCY:  Federal  Trade  Conunissioa 

action:  Consent  Order. 

SUMMAim  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  onfair 
methods  of  competition,  this  consent 
order  requires  the  CMdahoma  Optometric 
Association,  among  other  things,  to 
cease  prohibiting  any  member 
optometrist  from:  affiliating  with  or 
operating  franchises;  operating  branch 
offices;  or  truthfully  advertising  the 
prices,  terms  and  arailabiHty  of 
optometric  services  or  optical  goods. 
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date:  Complaint  issued  Feb.  28, 1985. 
Decision  issued  Nov.  19, 1985.* 
FOR  niimm  information  contact: 
FTC/B-823,  Arthur  N.  Lemer, 
Washington.  D.C  20580.  (202)  724-1341. 
SUPFLEMENTARY  MPORMATION:  On 
Thursday,  SepL  12. 1985,  there  was 
published  in  the  Feileral  Register,  SO  PR 
37229,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Oklahoma 
Cytometric  Association,  a  corporation, 
for  the  purpose  of  soliciting  public 
comment  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestitms  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  onlered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Coercing  and  Intimidating:  1 13.387 
Members.  Subpart — Combining  or 
Conspiring:  ( 13.384  Combining  or 
conspiring:  §  13.395  To  control 
marketing  practices  and  conditions; 
S  13.475  To  restrict  tujmpetition  in 
buying;  {  13.497  To  termmate  or 
threaten  to  tenninate  contracts, 
dealings,  franchises,  etc  Subpart— 
Corrective  Actions  and/ or 
Requirements:  1 13.533  Corrective 
actions  and/or  requirements;  13.533-20 
I^Bclosures;  ^3.533-45  Maintain  records. 
Subpart — Cutting  Off  Supplies  or 
Service:  i  13.655  Threatening 
disciplinary  action  or  otherwise. 

List  of  Sid>)ecto  in  16  CFR  Part  13 

Optometrists,  Trade  practices. 

(Sec.  e,  38  Stat  721;  15  U.S.C.  40.  InterpreU  or 
applies  sea  5, 38  Stat  719,  as  amended:  IS 
U.S.C  45) 

EmUy  H.  Rock, 

Secretary. 

[PR  Doc  85-28893  Piled  12-4-85;  MS  am) 

KLUNO  coos  6790-41-M 


16  CFR  Part  13 

[DockMNa9177] 

CohimMan  Enterprfaea,  Inc.;  Prohibited 
Trade  Practicea,  and  Affirmative 
Corrective  Actiona 

agency:  Federal  Trade  Commission. 


ACTION:  Consent  order. 


summary:  fai  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  a  Tuba,  Okla.  producer 
and  distributor  of  carbon  black,  a 
component  in  the  manufacture  of  natural 
and  synthetic  rubber,  among  other 
things,  to  obtain  Federal  Trade 
Commission  approval  before  acquiring 
substantial  assets  or  stock  in  its 
competitors'  production  facilities.  Such 
approval  is  needed  if  the  total 
acquisitions  over  a  five  year  period 
would  increase  the  respondent's  yearly 
carbon  black  production  capacity  by  130 
million  pounds  or  more. 

DATE:  Complaint  issued  May  8, 1984. 
Decision  issued  Nov.  13, 1985.' 

FOR  FURTHER  INFORMATION  CONTACT: 
FTC/L-W2,  Edward  F.  Glynn.  Jr.. 
Washington,  DC  2058a  (202)  634-6608. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  Sept.  23, 1985,  there  was 
published  in  the  Federal  Register,  SO  FR 
35565,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Columbian  Enterprises,  Inc.,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

The  fwohibited  trade  practices  and/ or 
corrective  actions,  as  codified  under  18 
CFR  Part  13,  are  as  follows:  Subpart — 
Acquiring  Corporate  Stock  or  Assets: 
13.5  Acquiring  corporate  stock  or  assets; 
13.S-20  Federal  Trade  Commission  Act 

List  of  Subjects  in  16  CFR  Part  IS 

Rubber  carbon  black.  Trade  practices. 

(Sec.  8. 38  SUt  721;  15  U.S.C  48.  Interpret  or 

apply  sec.  5, 38  Stat  719,  as  amended;  sec  7, 

38  Stat  731.  as  ameoded;  15  U.S.C  45,  IB) 

Emily  H.  Rock. 

Secretary. 

[FR  Doa  85-28801  Filed  12-4-85;  8:45  am) 

■tUJNQ  cose  STM-SI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  27S 


II 


NalA-1000] 


Investment  Adviaera;  UnH  orm 
Registration,  Diedoettre,  and 
Reporting  Requlrementa;  Staff 
Interpretation 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Statement  of  staff  interpretive 
position  regarding  certain  rules  and 
forms. 

SUMMARY:  The  Commission  is 
publishing,  in  question  and  answer  form, 
certain  interpretive  positions  of  the  staff 
of  its  Division  of  Investment 
Management  regarding  Form  ADV  and 
other  reporting  and  disclosure 
requirements  applicable  to  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940.  The  purpose  of  this  release 
is  to:  (i)  Update  a  previous  release 
which  set  fordi  staff  positions  regarding 
adviser  registration  and  annua) 
reporting  requirements  and  (ii)  provide 
guidance  regarding  recently  adopted 
revisions  to  Form  ADV. 
date:  December  3, 1985. 
FOR  FURTHER  MFORMATION  CONTACR 
Jay  Gould,  Division  of  Investment 
Management  (202)  272-2107,  Room  5135, 
450  Fifth  Street  NW.,  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION: 

LBackgrovad 

On  October  15, 1985,  the  Commission 
adopted  revisions  to  Form  ADV.  the 
registration  form  for  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940,*  to  make  the  form  a  uniform 
form  for  advisers  registering  with  die 
Commission  and  the  forty  jurisdictions 
which  require  investment  advisers  to 
register.  Uniform  Form  ADV  was 
developed  jointly  by  the  Commission 
and  the  North  American  Securities 
Administrators  Association,  Inc. 
("NASAA").  based  on  Form  ADV  as 
adopted  by  the  Commission  in  1979,  and 
amended  in  1982  and  1983.*  Uniform 
Form  ADV  will  be  effective  on  January 
1, 1968.  Advisers  registered  with  the 
Commission  on  January  1. 1986  will  be 
required  to  amend  their  registrations  by 
fibig  the  new  form  by  March  31, 1986. 


'Copies  of  tlie  CompUikI  aad  the  Decision  and 
Order  are  filed  with  the  original  documeni. 


*  Copiee  of  the  Contplaint  aod  the  Decision  and 
Order  are  filed  with  the  anginal  doauiient 


'  lA  KaL  rto.  IBl  (Octobw  15. 1S8S)  [SO  Fit  «2S(» 
(October  23. 19SSH- 

'lA  Rel.  No.  664  (January  30. 1979)  (44  FR  7370 
(February  7. 1079)]:  lA  Rel.  No.  SOS  (May  14.  ISSZ) 
\V  FB  BSOS  (May  2S.  1962)):  lA  Rei.  No.  S40 
(Febcuaiy  28. 1983)  (48  FR  9S21  (March  7. 19BS)|. 


JMI 
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Registrants  are  re  erred  to  lA  Rel.  No. 
991  for  furtlier  iitffnnation  concerning 
tlie  filing  requirenients  for  tlie  new  form. 

In  1981.  tlie  Con^ission  published  a 
question  and  ansWer  release  containing 
staff  views  concetkiing  Form  ADV  and 
related  registration  and  reporting 
requirements.*  Thf  purpose  of  the 
release  was  to  prdvide  guidance  to 
registrants  in  complying  with  these 
requirements.  While  the  release 
continues  to  be  useful,  portions  of  it  now 
are  out  of  date.  Tlie  release  published 
today  revises  lA  Rel.  No.  767  to  reflect 
changes  made  in  Form  ADV  and  provide 
certain  additional  Ruidance  concerning 
!  new  questions  have 
brporate  positions 
|taff  in  recent  years  on 
ide  guidance  to 
lating  clients  under 
1 20A  of  tmiform  Form 
ADV  and  employejes  under  Item  17A. 
Upon  publication  ^f  this  release,  lA  Rel. 
No.  767  is  resdndad. 


the  new  form, 
been  added  to  inc^ 
developed  by  the  i 
custody  and  to  pr 
registrants  in  calc^ 
new  Items  17B  anq 


n.  Certain  Staff  Interpretive  Positions 

Regarding  Investment  Adviser 

Disclosure  and  Re  mrting  Requirements       ^  Separate  Brochure 


this  period  satisfies  the  conditions 
described  above,  even  though  a  different 
accounting  period  might  be  used  for 
income  tax  purposes. 

2.  ADV-S  in  Lieu  of  Amendments 

Question:  Paragraph  (c)  of  Rule  204-1 
requires  a  registered  investment  adviser 
to  file  an  annual  report  on  Form  ADV-S 
within  90  days  of  the  end  of  its  fiscal 
year  unless  its  registration  has  been 
withdrawn,  cancelled  or  revoked  prior 
to  that  date.  Can  Form  ADV-S  also  be 
used  to  amend  Form  ADV? 

Response:  No.  Form  ADV-S  is  a 
separate  form  which  must  be  filed 
independently  of  Form  ADV  or  any 
amendments  thereto.  Amendments  to 
Form  ADV  must  be  filed  in  accordsmce 
with  the  provisions  of  paragraph  (b)  of 
Rule  204-1.  Even  if  an  amendment  to 
Form  ADV  is  filed  concurrently  with  the 
Form  ADV-S  filing,  it  must  meet  all  the 
requirements  applicable  to  amendments 
filed  separately.  Amendments  should 
not  be  attached  to  Form  ADV-S. 

B.  The  Brochure  Rule 


A.  Rule  204-1 
1.  Fiscal  Year 

Question:  Parag  aphs  (b)  and  (c)  of 
Rule  204-1  [17  CFI  275.204-1  (b)  and  (c)] 
require  that,  withu  1 90  days  of  the  end  of 
its  fiscal  year,  a  re  {istered  investment 
adviser  make  certain  amendments  to  its 
Form  ADV  and  file  an  annual  report  on 
Form  ADV-S.  For  the  purposes  of  these 
requirements,  may  an  investment 
adviser  treat  as  itsj  fiscal  year  an 
accounting  period  pther  than  a  calendar 
year  or  the  period  ised  for  reporting 
income  taxes? 

Response:  Yes.  i  ji  adviser  may  use 
any  twelve  month  iccounting  period, 
provided  that  the  period  is  fixed  or 
determinable  and  ( insistently  used  by 
the  adviser.  The  te  -m  "fiscal  year"  is  not 
defined  in  the  Adv  sers  Act  or  in  the 
rules  or  forms  ther  sunder,  but  as 
commonly  used,  th  e  term  refers  to  a 
twelve  month  accc  anting  period.  For  the 
purposes  of  paragr  iphs  (b)  and  (c)  of 
Rule  204-1,  an  inv(  stment  adviser  is  not 
necessarily  limited  to  a  calendar  year  or 
the  accounting  period  used  for  income 
tax  purposes.  For  example,  an 
investment  adviser  that  is  also 
registered  with  the  Commission  as  a 
broker-dealer  mayielect  to  use  the  same 
accounting  period  ised  in  filing  financial 
statements  under  F  ule  17a-5(d)  [17  CFR 


240.17a-5(d)l  undei 


Exchange  Act  of  1(  34  [15  U.S.C.  78a  et 
seq.]  ("Exchange  A  ct").  provided  that 


'lA  Rel.  No.  767  (July 
2&  19*1)1. 


the  Securities 


Question:  Paragraph  (a)  of  the 
Brochure  Rule  [17  CFR  275.204-3{a)] 
requires  certain  investment  advisers 
subject  to  registration  under  the 
Advisers  Act  to  furnish  clients  and 
prospective  clients  with  a  written 
disclosure  statement,  which  may  be 
either  a  copy  of  Part  II  of  an  adviser's 
Form  ADV  or  a  separate  written 
document  ("brochure")  "containing  at 
least  the  information  •  *  *  required  by 
Part  n  of  Form  ADV."  For  purposes  of 
Rule  204-3(a),  if  an  investment  adviser 
uses  a  separate  brochure,  rather  than  a 
copy  of  Part  II  of  its  Form  ADV,  may  the 
adviser  omit  from  the  brochure  (i)  the 
cautionary  legend  on  page  1  of  Part  II  of 
Form  ADV  (which  states  that  the 
Commission  has  not  approved  the 
information  contained  in  Part  II)  and  (ii) 
negative  responses  to  items  in  Part  II? 

Response:  In  the  view  of  the  staff,  the 
cautionary  legend  on  page  1  of  Part  II  of 
Form  ADV  is  not  "information  *  *  * 
required"  by  that  part  within  the 
meaning  of  paragraph  (a)  of  the 
Brochure  Rule  and.  therefore,  is  not 
required  to  be  included  in  any  brochure 
used  by  an  adviser.  However,  consistent 
with  its  obligations  under  the  antifraud 
provisions  of  section  206  [15  U.S.C.  80l>- 
6]  and  the  provisions  of  section  208(a) 
[15  U.S.C.  80b-«(a)]  of  the  Advisers 
Act*  an  investment  adviser  should  not 


n.  1981)  {46  FR  38496  duly 


*  Section  206(a)  provide*  that  "it  shall  be  unlawful 
for  any  person  registered  under  section  203  of  (the 
Advisers  Act)  to  represent  or  imply  in  any  manner 
whatsoever  that  such  person  has  been  sponsored, 
recommended,  or  approved,  or  that  his  abilities  or 


make  any  representation,  expressed  or 
implied,  that  the  Commission  has 
approved  either  the  information  in  the 
brochure  or  the  investment  adviser's 
qualifications  or  business  practices. 

Whether  an  investment  adviser  may 
omit  from  its  brochure  a  negative 
response  to  any  item  in  Part  II  of  its 
Form  ADV  depends  on  the  ptirticidar 
item  and  whether  the  "negative" 
response  is  material  information  which 
should  be  disclosed  to  any  advisory 
client  For  example.  Item  3  of  Part  H 
requires  an  investment  adviser  to 
indicate  on  a  checklist  whether  or  not  it 
provides  advice  with  respect  to  certain 
types  of  securities  enumerated  in  that 
item.  A  separate  brochure  used  by  an 
adviser  which  lists  specific  types  of 
securities  as  to  which  the  adviser  gives 
advice  generally  would  not  have  to 
disclose  the  types  of  securities  about 
which  the  adviser  does  not  provide 
advice,  unless  this  disclosure  was 
otherwise  material.  On  the  other  hand, 
for  example,  a  negative  response  to  Item 
5  of  Part  n,  which  would  indicate  that 
the  adviser  does  not  require  its 
associated  persons  to  meet  any  general 
standards  of  education  or  business 
backgroimd,  should  be  disclosed  in  a 
brochure. 

2.  Termination  Without  Penalty 

Question:  Pursuant  to  paragraph 
(b)(l)(ii)  of  the  Brochure  Rule  [17  CFR    ; 
275.204-3(b)(l)(ii)].  an  investment 
adviser  may  delay  delivering  its  written 
disclosure  statement  to  prospective 
clients  until  the  time  of  entering  into  an 
advisory  contract  if  the  client  has  a 
right  to  terminate  the  contract  "without 
penalty"  within  five  business  days.  Does 
a  fee  charged  by  an  adviser  for  advisory 
services  provided  to  a  client  who 
terminates  its  advisory  contract  within 
the  five  business  day  period  constitute  a 
"penalty?" 

Response:  No.  A  pro-rata  charge  for 
bona  fide  advisory  services  actually 
rendered  during  this  five  day  period 
would  not  be  deemed  to  be  a  "penalty" 
for  the  piuposes  of  the  Brochure  Rule. 
However,  a  separate  charge  for  "start- 
up" expenses  normally  would  be 
considered  a  penalty  within  the  meaning 
of  the  Brochure  Rule. 

3.  Time  of  Annual  Offer  or  Delivery 

Question:  Paragraph  (c)(1)  of  the 
Brochure  Rule  [17  CFR  275.204-3(c)(l)l 
requires  an  investment  adviser, 
annually,  and  without  charge,  either  to 
deliver  a  written  disclosure  statement  to 


qualification*  have  in  any  respect  been  p«s*ed  upon 
the  United  States  or  any  agency  or  any  officer 
thereof." 
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its  existing  advis<My  clients  or  to  o£fer, 
in  writing,  to  deliver  the  statement  apon 
written  request  from  the  chenL  Must  an 
adviser  make  the  annual  offer  to  deliver, 
or  actual  delivery,  on  the  specific 
anniversary  date  of  each  individual 
advisory  client's  contract? 

Response:  No.  Paragrai^  (c)(1)  of  the 
Brochure  Rule  does  not  prohibit  an 
adviser  from  making  the  required 
delivery  or  offer  to  some  or  all  of  its 
clients  simultaneously,  regardless  of  the 
date  on  whidi  the  advisory  contract 
became  effective,  provided  that  the 
adviser  offers  to  deliver,  or  actuaUy 
delivers  to  advisory  clients,  a  then 
current  written  disclosure  statement  at 
least  once  every  12  months.  An  adviser 
might,  for  example,  estabhsh  a  practice 
of  making  the  offer  or  delivery  required 
by  paragraph  (c)(1)  at  the  beginning  of 
the  calendar  year.  If  this  is  going  to  be 
the  only  time  during  the  year  that  an 
offer  or  delivery  wiU  be  made,  then  it 
should  be  made  to  every  dient, 
including  those  who  initially  contracted 
with  the  adviser  during  the  preceding 
year.  An  adviser  may  include  the  offer 
or  delivery  in  a  client  billing  or  other 
routine  correspondence. 

C.  Form  ADV.  Part  I 

1.  Amending  for  Change  in  Form  of 
Organization,  or  State  d  Incorporation 

Question:  If  an  investment  adviser  - 
changes  its  form  of  busmess 
organization  (from  a  sole  proprietcnvhip 
to  a  corporation,  for  example)  or  its 
state  of  incorporation,  must  the  adviser 
file  a  new  application  for  registration  on 
Form  ADV,  or  may  the  change  in 
business  organization  merely  be 
reflected  as  an  amendment  to  the 
adviser's  existing  Form  ADV? 

Response:  Section  203(g)  of  the 
Advisers  Act  [15  U^.C.  8(A>-3(g)] 
provides  that  a  successor  to  the 
business  of  an  investment  adviser 
re^tered  under  the  Advisers  Act  shall 
be  deemed  likewise  registered,  if  it  files 
an  af^hcation  for  registration  within 
thirty  days  frtnn  the  date  it  succeeded  to 
the  business  of  the  adviser,  unless  and 
until  the  Commission  denies,  revokes  or 
suspends  the  registration  of  the 
successor  adviser.  A  change  in  die  form 
of  an  investment  adviser's  business 
organization  generally  would  involve 
the  creation  of  a  new  legal  entity  and 
section  20U(g)  would  require  the  new 
entity  to  file  a  new  or  successor 
application  for  registration  on  Form 
ADV. 

Rule  20S-1  [17  CFR  275.203-1]  under 
the  Advisers  Act  permits  an  adviser  to 
file  an  amendment  on  Form  ADV  to 
reflect  a  change  in  the  adviser's  state  of 
incorporation  or  form  of  organization 


wbifdti  will  be  deemed  to  be  an 
application  for  registration,  even  tboagh 
it  is  fded  as  an  amendment  Tbe  adviser 
is  required,  however,  to  file  tbe 
amendment  within  thirty  days  of  the 
date  of  the  succession  and  to  pay  the 
$150  registration  fee  for  the  new  or 
successor  regisfration.  If  the  adviser 
files  its  successor  afrplication  as  a  new 
application  rather  than  as  an 
amendment  it  also  must  file  Form  ADV- 
W  to  withdraw  the  registration  of  the 
predecessor  adviser. 

It  should  be  noted  that  a  change  in  an 
investment  adviser's  form  of  bo^ess 
generally  would  involve  die 
"assignmenf '  or  advisory  contracts  to 
the  successor  adviser  withm  the 
meaning  of  section  205(2)  of  the 
Advisers  Act  [15  U.S.C.  80b-6(2)].  That 
sectkm.  in  effect  prohibits  an 
investment  adviser  that  is  subject  to 
registration  under  the  Advisers  Act  from 
assigning  an  advisory  contract  without 
the  ccmsent  of  the  other  party  to  the 
contract  Accordingly,  the  consent  of 
climts  to  the  assignment  of  their 
advisory  contracts  to  the  successor 
adviser  would  be  required. 

2.  Time  for  Filing  Successor  Application 

Question:  Section  203(g)  of  the 
Advisers  Act  authorizes  a  successor  to 
the  business  of  an  investment  adviser  to 
file  an  appUcation  for  investment 
adviser  registration  within  30  days  after 
the  succession.  As  an  alternative,  may 
the  person  file  a  Form  ADV  prior  to  the 
succession? 

Response:  Yes.  Section  203(c)  of  the 
Advisers  Act  [15  U.S.C.  60l>-3(c)] 
authorizes  an  investment  adviser,  or  any 
person  who  presmtly  contemplates 
becoming  an  investment  adviser,  to  file 
an  application  for  registration  with  the 
Commission.  Accordingly,  a  person  who 
intends  to  succeed  to  the  business  of  an 
investment  adviser,  and  who,  therefore, 
presumably  contemplates  becoming  an 
investment  adviser,  may  file  a  Form 
ADV  prior  to  the  succession. 

3.  Number  of  Employees 

Question:  Item  17A  requires  an 
adviser  to  indicate  the  number  of 
employees  who  perform  investment 
advisory  functions  for  the  adviser.  In 
responding,  when  should  an  adviser 
count  "owner-employees"  and 
"independent  contractors?" 

Response:  The  term  "employee"  is  not 
defined  in  the  Advisers  Act.  Employees 
are  included  among  the  persons  who  are 
"person[8]  associated  with  an 
investment  adviser"  as  defined  in 
section  202(a)(17)  [15  U.S.C.  80b- 
2(a)(17)]  of  the  Advisers  Act  The  staff 
interprets  the  term  employee  to  include 
independent  contractors  whose 


activities  are  controlled  by  the 
investment  adviser.*  An  independent 
contractor  is  subject  to  the  control  of  an 
emi^oyer  if  their  relationship  is  one  of 
principal  and  agent  or  master  and 
servant  Accordingly,  in  responding  to 
Item  17A  of  Form  ADV  an  adviser 
should  count  among  its  employees  any 
persons,  including  those  denoted 
"independent  contractors,"  performing 
investment  advisory  functions  for  the 
adviser  whose  activities  are  controlled 
by  die  adviser.  Any  "owner-employee" 
perftmntng  investment  advisory 
functions  for  the  adviser  also  should  be 
counted. 

4.  Number  of  Clients 

Question:  In  calculating  the  number  of 
clients  to  whom  the  applicant  provided 
advisory  services  during  the  last  fiscal 
year  in  Items  17B  and  2aA  of  Form  ADV, 
should  "clients"  who  have  paid  no  fee  in 
that  fiscal  year  be  counted? 

Response:  An  adviser  who  provides 
investment  advice  to  a  person  should 
coimt  that  person  as  a  dient  for  the 
fiscal  year  in  which  the  services  were 
provided.  If  a  person  prepays  its 
advisory  fee  in  one  year  and  receives 
services  on  an  ongoing  basis  during  the 
following  year,  the  adviser  shoidd  count 
that  person  as  a  chent  for  the  year 
payment  was  received  and  for  every 
year  services  were  provided.  If  an 
adviser  charges  for  services  after  they 
are  rendered,  a  person  who  receives 
advisory  services  in  the  latter  part  of 
one  fisad  year  but  is  not  billed  until  the 
following  fiscal  year  should  be  counted 
as  a  client  in  both  years,  if  services  were 
provided  in  each  year. 

A  client  who  receives  advisory 
services  on  an  ongoing  basis,  should  be 
counted  as  a  client  every  year  services 
are  provided  irrespective  of  when 
payment  is  received.  In  the  staffs  view 
an  adviser  would  violate  section  208(d)  * 


*TMs  it  contUtent  with  the  Commisaion't  kmg- 
•tanding  interpretatioa  of  the  status  of  indepaodeni 
contractors  as  employees  of  broker-dealen  HBder 
the  Exchange  Act  See  letter  to  Gordon  S.  Macklia. 
President.  National  Association  of  Securities 
Dealers,  from  Doogtas  Scarff.  Director.  Division  of 
Market  Regmlstion.  (available  July  1&  1982).  To  the 
extent  that  an  Independent  contractor  perfomad 
investment  advisory  functions  for  an  investment 
adviser  but  was  not  under  the  control  of  that 
adviser,  the  independent  contractor's  activities 
woaid  require  the  independent  contractor  to  be 
separately  registered  as  an  adviser  with  the 
CommiMion. 

•  Section  208(d)  (15  U.S.C.  80b-B(d)]  provides  that. 
"It  shall  be  unlawful  for  any  person  indirectly,  or 
through  or  by  any  other  person,  to  do  any  act  or 
thing  «vhich  It  would  be  unlawful  for  such  person  to 
do  directly  under  the  provisions  of  this  title  or  any 
rule  or  regulation  thereunder." 
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bill  to  the  custoc 
account.  The  stt 
the  adviser  will  i 
custody  under  < 


of  the  Advisers  Act  if  the  adviser  either 
required  prepannent  of  fees  in  a  fiscal 
year  or  deferredj  payment  of  fees  until 
the  next  fiscal  y^ar  in  order  to  avoid 
registration  or  reporting  requirements 
under  the  Act 

5.  Automatic  Pa;  rment  of  Advisory  Fees 
Deemed  Custod;  r 

Question:  If  ai  i  adviser  bills  its  client's 
account  by  sencKng  the  bill  directly  to 
the  custodian  hdlding  the  client's  funds 
and  securities,  does  the  adviser  have 
custody  for  purpbses  of  Rule  206(4)-2  (17 
CFR  275.206(4)-i]  and  Form  ADV  Part  I, 
Item  13? 

Response:  Cei  lerally,  the  staffs 
position  is  that «  person  has  custody  if  it 
directly  or  indirectly  holds  client  funds 
or  securities,  has  any  authority  to  obtain 
possession  of  them  or  has  the  ability  to 
appropriate  then.  Accordingly,  an 
adviser  may  be  seemed  to  have  custody 
where  the  advistr  is  paid  automatically 
from  client  funds  upon  presentation  of  a 
lan  of  the  client's 
n  takes  the  position  that 
pot  be  deemed  to  have 
lese  circimistances, 
however,  if:  (1)  "fhe  client  provides 
written  authorization  permitting  the 
adviser's  fees  toibe  paid  directly  bom 
the  client's  accoint  held  by  an 
independent  cus|odian,  (2)  the  adviser 
sends  to  the  clie<it  and  the  custodian  at 
the  same  time,  a  [bill  showing  the 
amount  of  the  fe^,  the  value  of  the 
client's  assets  on  which  the  fee  was 
based,  and  the  specific  manner  in  which 
the  adviser's  fee  {was  calcidated,  and  (3) 
the  custodian  agtees  to  send  to  the 
client  a  statement,  at  least  quarterly, 
indicating  all  am  sunts  disbursed  from 
the  account  including  the  amount  of 
advisory  fees  pa  d  directly  to  the 
adviser.' 

D.FormADV.Pirtn 

1.  Filing  Part  II V  Tien  Exempt  From 
Brochure  Rule 

Question:  Is  ai  investment  adviser 
whose  contracts  iare  exempt  from  the 
Brochure  Rule's  delivery  requirements — 
for  example,  an  investment  adviser  to 
an  investment  coppany  or  an 
investment  adviser  providing  only 
impersonal  advis  ory  services — required 
to  complete  Part  II  of  Form  ADV? 

Response:  Yes  Although  the  Brochure 
Rule  exempts  ito  n  the  disclosure 
statement  delivei  y  requirements 
investment  advia  ers  that  provide  certain 


types  of  services 


exempt  them  froi  a  the  requirements  of 


^  See  Latvwill  Sena 
April  11. 1983).  This 
Investmenl  Counsel 
(pub.  avail  )uly  9. 


UMI 


the  rule  does  not 


k  Waller  Inc.  (pub.  avail, 
p  >sition  was  first  established  in 
A  ssociation  of  America,  Ina 

ises). 


section  203(c)  under  the  Advisers  Act 
and  Rule  203-1  thereunder  [17  CFR 
275.203-1]  regarding  the  requirements 
for  filing  both  parts  of  Form  ADV. 

2.  Negotiable  Fee  Schedules 

Question:  In  response  to  Item  1  of 
Part  II,  may  an  investment  adviser 
which  charges  for  its  services  in 
accordance  with  a  fee  schedule,  but 
which  also  permits  negotiation  of  fees, 
simply  set  forth  the  basic  fee  schedule 
and  state  that  its  fees  are  negotiable,  or 
must  the  adviser  disclose  the  range 
within  which  fees  can  be  negotiated? 

Response:  The  extent  of  disclosure 
required  by  Item  1  of  Part  II  concerning 
the  adviser's  fees  will  depend  on  the 
facts  and  circumstances.  As  a  general 
matter,  if  an  adviser's  usual  fees  are 
negotiable,  but  only  within  a  range,  the 
adviser  would  have  to  disclose  his  basic 
fee  schedule,  as  well  as  the  range  within 
which  fees  can  be  negotiated.  On  the 
other  hand,  if  fees  are  negotiable,  but  no 
particular  range  has  been  estabUshed 
either  explicitly  or  by  practice,  a  general 
statement  that  fees  are  negotiable, 
together  with  the  inclusion  of  the  basic 
fee  schedule,  generally  would  be 
adequate. 

3.  Discretion  Over  Commission  Rates 

Question:  If  an  investment  adviser 
exercises  discretion  as  to  the 
commission  rates  at  which  securities 
transactions  for  client  accounts  are 
effected,  must  it,  in  response  to  Item  1  of 
Part  n,  disclose  the  commission  rates 
charged  client  accounts,  as  well  as  its 
advisory  fees? 

Response:  An  adviser  exercising 
brokerage  discretion  for  client  accounts 
generally  would  not  have  to  disclose,  in 
response  to  Item  1  of  Part  n,  the 
commission  rates  at  which  securities 
transactions  are  effected  for  client 
accounts  unless  these  charges  form  the 
basis,  in  whole  or  in  part,  for  the 
adviser's  compensation.  The  investment 
adviser,  however,  would  have  to 
describe  in  detail,  in  response  to  Item  12 
of  Part  n,  its  brokerage  placement 
practices. 

4.  Disclosure  of  Background  and 
Business  Practices  for  New  Advisers 

Question:  If  an  applicant  for 
registration  is  a  person  who  has  not 
previously  engaged  in  the  advisory 
business,  must  the  applicant  complete 
Part  II  of  Form  ADV,  which  requires 
information  as  to  the  background  and 
business  practices  of  an  adviser? 

Response:  Yes.  All  applicants  for 
registration  as  an  investment  adviser 
must  complete  fully  Form  ADV, 
including  Parts  I  and  II.  An  applicant 
who  is  new  to  the  advisory  business, 


should  respond  to  the  various  items  in 
Part  II  in  light  of  the  advisory  services 
the  adviser  intends  to  provide,  being 
careful  to  make  clear  the  prospective 
nature  of  the  advisory  activities  so  as 
not  to  make  any  misleading  statements. 

5.  Investment  Supervisory  Services  and 
Management  Not  Involving  Investment 
Supervisory  Services 

Question:  What  is  the  difference 
between  providing  "investment 
supervisory  services"  as  defined  in  Item 
1A(1)  of  Part  n  and  "manag[ing] 
investment  advisory  accoimts  not 
involving  investment  supervisory 
services"  within  the  meaning  of  Item 
lA(2)ofPartn? 

Response:  "Investment  supervisory 
services,"  as  used  in  Item  1A(1],  means 
the  giving  of  continous  advice  to  clients 
as  to  the  investment  of  funds  on  the 
basis  of  the  individual  needs  of  each 
client.*  On  the  other  hand,  Item  1A(2) 
refers  to  the  manageinent  of  accounts 
where  either  the  individual  needs  of  the 
clients  are  not  considered  or  where  the 
management  services  are  not 
continuous.  An  example  of  an  advisory 
service  which  would  be  covered  by  Item 
1A(2),  and  not  by  Item  1A(1),  would  be 
an  account  management  service 
provided  only  with  respect  to  a 
particular  class  of  securities  owned  by  a 
client  (e.g.,  options)  where  it  is 
understood  that  the  adviser  will  not 
consider  the  individual  needs  of  a 
particular  client  as  distinct  from  the 
needs  of  any  other  client. 

6.  Use  of  Schedule  D  To  Disclose 
Business  Background 

Question:  Item  6  of  Part  11  of  Form 
ADV  requires  an  investment  adviser  to 
provide  certain  information  concerning 
the  education  and  business  background 
of  its  principal  executive  officers,  and 
each  member  of  the  adviser's 
investment  committee,  or  those  persons 
who  determine  or  approve  the 
investment  advice  given  by  the  adviser. 
May  an  investment  adviser  make 
reference  to  Schedule  D  of  Form  ADV 
which  requires,  in  part,  the  same 
information  required  by  Item  6,  rather 
than  setting  forth  that  information  in  full 
in  response  to  Item  6  itself? 

Response:  Item  6  may  be  answered  by 
reference  to  Schedule  D.  However,  in 
furnishing  this  information  to  an 
advisory  client  or  prospective  advisory 
client  pursuant  to  the  Brochure  Rule,  a 
reference  to  Schedule  D  is  adequate 
only  if  the  schedule  is  furnished. 


*  This  definition  is  incorporated  from  section 
202(a)(13)  of  the  Advisers  Act  (IS  U.S.a  80b- 
2(a)(13)J.  , 
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together  with  a  copy  of  Part  II  of  the 
adviser's  Form  ADV,  or  is  included  as 
part  of  a  brochure,  and  the  presentation 
of  the  information  in  that  manner  is  not 
otherwise  misleading. 

7.  Brolcer-Dealer  Registration 

Question:  Item  8A  of  Part  II  requires 
an  investment  adviser  to  disclose 
whether  it  is  registered  as  a  broker- 
dealer.  Is  this  item  intended  to 
encompass  registrations  as  a  broker- 
dealer  in  other  jurisdictions,  such  as  the 
states,  as  well  as  with  the  Commission? 

Response:  Yes.  Item  8A  covers  broker- 
■  dealer  registration  in  other  jurisdictions. 
Therefore,  if  an  investment  adviser  is 
registered  as  a  broker-dealer  in  a  state 
but  not  under  the  Exchange  Act,  the 
adviser  should  respond  affirmatively  to 
Item  8A. 

8.  Adviser  Brokerage  Discretion 

Question:  Item  9B  of  Part  n  asks 
whether  the  appUcant  "effects" 
securities  transactions  for  compensation 
as  a  broker  or  agent  for  any  investment 
advisory  client.  Certain  investment 
advisers  have  discretionary  authority  to 
place  orders  with  brokers  to  execute 
securities  transactions  for  client 
accounts  but  do  not  receive  any  specific 
compensation  or  commission  for  this 
function.  However,  they  do  receive 
discretionary  brokerage  authority. 
Would  this  activity  constitute 
"effecting"  a  transaction  in  securities? 

Response:  For  the  purposes  of  Item  9B, 
an  adviser  that  is  vested  with  brokerage 
placement  discretion  by  its  clients,  but 
that  does  not  execute  transactions  in 
securities  for  clients  and  does  not 
receive  any  specific  compensation  in 
connection  with  securities  transactions 
for  clients  would  not,  in  the  view  of  the 
staff,  be  deemed  to  be  "effecting" 
securities  transactions  for  cUent 
accounts  solely  by  virtue  of  this  activity. 
It  should  be  noted  that  Item  12  of  Part  11 
calls  for  disclosure  about  brokerage 
discretion. 

9.  Account  Reviews 

Question:  Does  the  account  review 
process  required  to  be  described  in 
response  to  Item  II  of  Part  II  refer  only 
to  internal  review  procedures  used  by 
an  investment  adviser,  or  does  it  also 
refer  to  an  accoimt  review  conducted  by 
a  third  party? 

Response:  Item  11  is  intended  to  cover 
all  procedures,  including  internal  and 
external  ones,  employed  by  an 
investment  adviser  in  connection  with 


the  review  and  evaluation  of  client 
accounts. 

E.  Balance  Sheet  Requirement  Item  14 
of  Part  II  of  Form  ADV 

1.  Accounting  Method  for  Balance  Sheet 

Question:  Must  the  balance  sheet  filed 
pursuant  to  Item  14  of  Part  n  be 
prepared  on  a  cash  basis  or  on  an 
accrual  basis?  If  the  balance  sheet  is 
required  to  be  prepared  on  an  accrual 
basis,  must  all  of  the  adviser's  internal 
books  and  records  also  be  prepared  on 
an  accrual  basis? 

Response:  As  specified  in  Item  14  of 
Part  II.  the  required  balance  sheet  must 
be  prepared  in  accordance  with 
generally  accepted  accoimting 
principles,  which  require  that,  among 
other  things,  the  balance  sheet  be 
prepared  on  an  accrual  basis.  An 
investment  adviser's  internal  books  and 
records  may  be  maintain  on  either  a 
cash  or  accrual  basis,  provided  that  the 
adviser  maintains  the  books  and  records 
necessary  to  reconcile  the  adviser's  cash 
accounts  (as  shown  on  its  internal  books 
and  records)  with  the  corresponding 
accounts  on  the  balance  sheet  as 
restated  and  presented  on  an  accrual 
basis. 

2.  Balance  Sheet  Preparation  for  New 
Registrant 

Question:  If  the  applicant  is  a  newly 
formed  corporation  or  partnership 
subject  to  the  balance  sheet  requirement 
of  Part  n.  Item  14,  and  is  just 
commencing  business  as  an  investment 
adviser,  it  will  have  no  prior  fiscal  year 
end  for  which  to  file  a  balance  sheet.  If 
the  applicant  is  such  a  company  or  if  it 
is  a  sole  proprietorship  which  has  not 
previously  engaged  in  business  as  an 
investment  adviser,  how  should  it 
respond  to  Item  14  of  Part  II  of  Form 
ADV? 

Response:  If  an  applicant  subject  to 
the  balance  sheet  requirement  of  Part  II 
Item  14  has  had  no  prior  fiscal  year  end 
for  which  to  file  a  balance  sheet  or  is  a 
sole  proprietor  who  has  not  previously 
'  engaged  in  business  as  an  investment 
adviser,  no  balance  sheet  is  required  to 
be  filed.  However,  the  adviser  is 
required  to  amend  its  Form  ADV  by  * 
filing  a  balance  sheet  in  response  to 
Item  14  of  Part  II  within  90  days  after  the 
end  of  its  first  fiscal  year,  and  each 
fiscal  year  thereafter,  as  required  by 
paragraph  (b)  of  Rule  204-1. 

3.  Balance  Sheet  Required  When 
Adviser  Has  Custody 

Question:  Item  14  requires  the  filing  of 
an  audited  balance  sheet  if  the  adviser 
has  custody  or  possession  of  clients' 
funds  or  securities  or  requires  the 


prepayment  of  advisory  fees  six  months 
or  more  in  advance  and  in  excess  of 
$500  per  client.  If  an  adviser  has  custody 
or  possession,  or  requires  prepayment  of 
fees,  with  respect  to  only  a  few  of  its 
clients,  must  the  adviser  nonetheless  file 
an  audited  balance  sheet  in  response  to 
Item  14  of  Part  n? 

Resp7)nse:  Yes.  However,  the  audited 
balance  sheet  may  be  omitted  from  a 
brochure  provided  to  a  client  as  to 
whom  the  adviser  does  not  have 
custody  or  possession  of  client  funds  or 
securities  or  does  not  require 
prepayment  of  fees  of  more  than  $500 
and  for  more  than  six  months  in 
advance. 

4.  Balance  Sheet  Required  When 
Registrant  Is  a  Subsidiary 

Question:  Can  a  wholly  owned 
investment  adviser  subsidiary  satisfy 
the  balance  sheet  requirements  of  Item 
14  of  Part  n  by  filing  its  parent 
corporation's  consolidated  balance 
sheet? 

Response:  No.  A  balance  sheet  for  the 
actual  registrant  must  be  filed. 

5.  Balance  Sheet  Required  When 
Affiliate  Has  Custody 

Question:  If  an  investment  adviser  is 
deemed  to  have  custody  or  possession 
of  clients'  funds  or  seciuities  because 
the  funds  or  seciuities  are  held  by  an 
affiUate  of  the  investment  adviser,  can 
the  investment  adviser  satisfy  the 
audited  balance  sheet  requirement  of 
Item  14  of  Part  II  by  filing  an  audited 
balance  sheet  of  the  affiliate  instead  of 
an  audited  balance  sheet  for  the 
investment  adviser  itself? 

Response:  No.  The  balance  sheet 
required  by  Item  14  of  Part  n  is  that  of 
the  registrant.  However,  it  should  be 
noted  that  custody  by  an  affiliate  of  an 
investment  adviser  is  not  deemed  to  be 
custody  by  the  investment  adviser  in  all 
circiunstances.  Whether  custody  by  an 
affiliate  of  the  investment  adviser  will 
trigger  the  audited  balance  sheet 
requirement  is  a  factual  matter  based  on 
the  actual  relationship  between  the 
investment  adviser  and  the  affiliate.  See 
Crocker  Investment  Management  Corp. 
(pub.  avail.  April  14, 1978]  for  a 
discussion  of  the  staffs  view  of  the 
factors  to  be  considered  in  determining 
whether  the  adviser  is  deemed  to  have 
custody. 

F.  Schedules  to  Form  ADV 

1.  Schedule  A  and  Shareholder 
Disclosure 

Question:  For  purposes  of  completing 
Schedule  A,  when  must  an  applicant 
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which  is  wholly  <u-  partially  owned  by  a 
corporate  parent. provide  information 
concerning  shareftiolders  of  the  parent, 
and  how  should  iuch  information  be 
presented?  | 

Response:  As  {provided  in  Items  3  and 
4  of  Schedule  A.  kll  intermediate 
owners,  as  well  as  the  ultimate  owners 
of  the  appUcant  must  be  discloled 
imless  Uie  intennjediate  owner  is  subject 
to  the  reporting  requirements  of  sections 
12  or  15(d)  of  the  {Exchange  Act.  Thus,  if 
a  corporation  ow  ns  5%  or  more  of  the 
adviser,  disclosui «  is  required  of 
shareholders  thai  own  5%  or  more  of  a 
class  of  equity  se  curity  of  that 
corporation.  If  on  e  of  these  shareholders 
is  a  corporation, ;  limilar  disclosure  of 
that  corporation  '  vould  be  required  until 
the  ultimate  own  >r  is  disclosed.  If  the 
adviser  is  a  partu  ership,  disclosure  is 
required  of  gener  il  partners  or  any 
limited  or  special  partners  that  have 
contributed  5%  o(  more  of  the 
partnership  capital.  If  one  of  the 
partners  is  a  corporation,  disclosure  of 
all  5%  shareholdo^  would  be  required 
until  the  ultimate  !owner  is  disclosed.  If 
the  intermediate  corporation  or 
partnership  is  subject  to  the  reporting 
requirements  of  sections  12  or  15(d]  of 
the  Exchange  Act  disclosure  of  that 
corporation's  sha|%hoIders  or 
partnership's  partners  is  not  required. 

The  method  fon  indicating  on 
Schedule  A  an  indirect  ownership 
interest  in  an  investment  adviser  is  to 
list  the  corporate  parent's  shareholders 
required  to  be  so  listed  by  virtue  of  their 
beneficial  owner^ip  of  the  adviser's 
equity  securities.  In  the  column 
designated  "Own  srship  Code,"  the 
applicant  should  wite  "indirect"  to 
indicate  the  indin  tct  nature  of  the 
ownership  interei  t  for  each  listed 
shareholder. 

2.  Schedule  A— B  'ginning  Date 

Question:  Item  7  of  Schedule  A 
requires  an  appli<lant  to  disclose  the 
'beginning  date"  jf  the  relationship  with 
the  applicant  for  i  lach  of  the  persons 
reported  on  in  the  schedule.  What  does 
"beginning  date"  refer  to? 

Response:  "Beginning  date"  refers  to 
the  earliest  date  an  which  a  relationship 
arose  with  the  adviser  which  was 
required  to  be  disclosed  on  Schedule  A. 
For  example,  if  John  Smith  joined  XYZ 


Advisers,  Inc.  in 
assistant  and  wa 


ime  1978  as  a  research 
promoted  to  vice 


UMI 


president  in  Augi  st  1979,  the  first 
reportable  event  on  Schedule  A  would 
have  been  Mr.  Sniith's  promotion  to  vice 
president  in  Augu  st  1979,  which  date 
and  relationship  i  hould  have  been 
disclosed  on  Sch«  dule  A  to  the  Form 
ADV  of  XYZ  Adv  isers.  Inc.  His 


subsequent  promotion  to  president  in 
July  1980  involves  a  change  in 
relationship  which  would  be  disclosed 
on  Schedule  A,  although  the  beginning 
date  would  remain  as  August  1979. 

3.  Schedule  D — Employment  and 
Affiliation  History 

Question:  In  answering  Item  6  of 
Schedule  D,  must  an  appUcant  list  each 
person's  complete  employment  or 
affiliation  history  for  the  past  ten  years, 
including  each  position  held  with  a 
particular  employer,  or  may  he  provide 
only  the  identities  of  each  person's 
employers? 

Response:  It  is  necessary  to  list  on 
Schedule  D  all  places  of  employment  for 
the  past  ten  years,  for  each  person  for 
whom  a  Schedule  D  is  filed.*  However, 
it  is  not  necessary  to  enumerate  each 
position  held  at  each  j)lace  of 
employment.  It  is  sufficient  to  provide 
the  last  position  held  with  each 
employer,  so  long  as  the  period  that 
such  position  was,  or  has  been,  held  is 
disclosed  in  the  column  headed  "Exact 
Nature  of  Connection  or  Employment." 

Regulatory  Flexibility  Act 

The  views  of  the  Commission's 
Division  of  Investment  Management 
concerning  Rules  203-1,  204-1,  204-3  and 
206(4}-2  and  Forms  ADV  and  ADV-S 
are  not  rules  and  therefore  are  not 
subject  to  the  Regulatory  Flexibility  Act 
[15  U.S.C.  600  et  seq.] 

List  of  Subjects  in  17  CFR  Part  278 

Investment  advisers,  Securities. 

Accordingly,  Part  276  of  Chapter  n  of 
Title  17  of  the  Code  of  Federal 
Regulations  is  asiended  by  adding 
Investment  Advisers  Act  Release  No. 
IA-1000,  statement  of  staff  interpretive 
positions  as  to  investment  adviser 
disclosure  and  reporting  requirements. 
Investment  Advisers  Act  Release  No. 
lA-767  is  hereby  removed. 

By  the  Commission. 
lohn  Wheeler, 
Secretary. 
Deceml>er  3, 1965. 

[FR  Doc.  85-28947  Filed  12-4-85;  8:45  amj 
MLUNQ  COOE  MIO-OI-M 


*  It  should  tw  noted  that  to  the  extent  additional 
space  ii  required  to  respond  to  hem  6,  or  any  other 
item  of  Schedule  D,  the  instruction*  to  Form  ADV 
require  that  an  additional  copy  of  Schedule  D  be 
used.  (The  staff  will  not  object,  however,  if  the 
blank  space  on  page  1  of  Schedule  D  is  used  for 
continuing  responses  to  item*  7  or  8  of  Schedule  D  if 
the  continued  item  is  appropriately  identifled). 
Schedule  F  cannot  l>e  used  as  the  continuation  sheet 
for  Schedule  D. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dniq  Administration 

21  CFR  Parts  520,  522,  524,  and  558  . 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  five  supplemental  new 
animal  drug  applications  (NADA'a)  filed 
by  Elanco  Products  Co.  The  supplements 
revise  the  product  specifications  of  the 
tylosin  ingredient. 

DATES:  Effective  December  5, 1965.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  publications  in  21  CFR 
520.2640,  522.2640  a  and  b,  524.2640, 
558.625,  and  558.630  effective  on 
December  5, 1985. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

John  R.  Markus,  Center  for  Veterinary 
Medicine  (HFV-142),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3442. 

SUPPLEMENTARY  INFORMATION:  Elanco 

Products  Co.,  a  Division  of  Eli  Lilly  & 
Co.,  740  South  Alabama  St.. 
Indianapolis,  IN  46285.  filed 
supplements  to  their  NADA's  12-491 
(Tylosin  PremixJ,  12-965  (Tylosin 
Injection).  13-076  (Tylosin  Soluble 
Powder),  13-029  (Tylosin-Neomycin  Eye 
Powder),  and  41-275  (Tylosin- 
Sulfamethazine  Premix),  to  state  that  the 
tylosin  ingredient  contains  at  least  95 
percent  tylosin  (a  combination  of  tylosin 
A.  tylosin  B,  tylosin  C  and  tylosin  D),  of 
which  at  least  80  percent  is  tylosin  A. 
Tylosin  is  present  in  the  above  listed 
products  either  as  the  base  or  the 
phosphate  salt. 

Current  specifications  for  tylosin 
define  it  as  the  antibiotic  substance 
producted  by  growth  of  Streptomyces 
fradiae  or  the  same  antibiotic  substance 
produced  by  any  other  means.  Recent 
advances  in  analytical  technology  have 
allowed  the  sponsor  to  identify  various 
chemical  ingredients  of  the  product, 
thereby  establishing  a  standard  of 
identity,  strength,  quality  and  piuity. 
and  of  biological  activity.  The  revised 
specifications  reflect  the  chemical 
characterization  of  the  major  ingredient. 
The  supplements  are  approved  and  the 
regulations  in  21  CFR  520.2840,  522.2640 
a  and  b,  524.2640.  558.625.  and  55a630 
are  amended  accordingly. 
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Approval  of  these  changes  to  reflect 
technical  characteristics  of  the  approved 
active  ingredient  did  not  require  new 
safety  or  efTectiveness  data.  Therefore,  a 
freedom  of  information  summary  for 
each  NAOA  is  not  required.  Under 
FDA's  supplemental  policy  (42  FR 
64367),  reevaluation  of  the  underlying 
safety  and  effectiveness  data  was  not 
required. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iv)  (April  28. 1385;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  el^ect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Farts  520. 522, 
524.558 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  t^ 
the  Center  for  Veterinary  Me<hcine, 
Parts  52a  522,  524.  and  558  are  amended 
as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat  347  (21  U.S.a 
360b(i));  21  CFR  5.10  and  5.83. 

2.  In  S  520.2840  by  revising  paragraph 
(a)  to  read  as  follows: 

520.2640     TykMin. 

(a)  Specifications.  Tylosin  is  the 
antibiotic  substance  produced  by 
growth  of  Streptromyces  firadiae  or  the 
same  antibiotic  substance  produced  by 
any  other  means.  Tylosin,  present  as  the 
tartrate  salt,  conforms  to  the  appropriate 
antibiotic  standard.  Tylosin  contains  at 
least  95  percent  tylosin  as  a  combination 
of  tylosin  A,  tylosin  B,  tylosin  C,  and 
tylosin  D  of  which  at  least  80  percent  is 
tylosin  A  as  determined  by  a  method 
entitled  "Determination  of  Factor 
Content  in  Tylosin  by  High  Performance 
Liquid  Chromatography,"  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Km.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  1100  L  SL  ^JW., 
Washington,  DC  2040& 


PART  622-IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Se&  612(i),  82  Stat  347  (21  U.S.C 
3e0b(i)):  21  CFR  5.10  and  5.83. 

4.  Part  522  is  amended: 

a.  In  S  522.2640a  by  revising 
paragraph  (a)  to  read  as  follows: 

9S22.2640a    Tylosinlnlection. 

(a)  Specifications.  Each  milliliter  of 
sterile  solution  of  50  percent  propylene 
glycol  with  4  percent  benzyl  alcohol 
contains  50  to  200  milligrams  of  tylosin 
activity  (as  tylosin  base).  Tylosin 
conforms  to  the  appropriate  antibiotic 
standard.  Tylosin  contains  at  least  95 
percent  tylosin  as  a  combination  of 
tylosin  A.  tylosin  B,  tylosin  C,  and 
tylosin  D  of  which  at  least  80  percent  is 
tylosin  A  as  determined  by  a  method 
entitled  "Determination  of  Factor 
Content  in  Tylosin  by  High  Performance 
Liquid  Chromatography,"  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  Dockets  Management 
Branch  (HFA-d05),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  1100  L  SL  NW.. 
Washington,  DC  20408. 
•        •        •        •        • 

b.  In  8  522.2640b  by  revising 
paragraph  (a)  to  read  as  follows: 

SS22.2640b    Tylosin  tartrate  for  injection. 

(a)  Specifications.  The  drug  is  a  sterile 
powder  containing  a  mixture  of  tylosin 
tartrate  and  sodium  citrate  which  is 
reconstituted  to  provide  25  milligrams  of 
tylosin  activity  per  milliliter.  Tylosin  as 
the  tartrate  salt,  conforms  to  the 
appropriate  antibiotic  standard.  Tylosin 
contains  at  least  95  percent  tylosin  as  a 
combination  of  tylosin  A,  tylosin  B, 
tylosin  C,  and  tylosin  D  of  which  at  least 
80  percent  is  tylosin  A  as  determined  by 
a  method  entiUed  "Determination  of 
Factor  Content  in  Tylosin  by  High 
Performance  Liquid  Chromatography," 
which  is  incorporated  by  reference. 
Copies  are  available  from  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857,  or 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  1100  L  SL  NW., 
Washington,  DC  2040a 


PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

5.  The  authority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

Audiority:  Sec.  512(i),  82  SUL  347  (21  U.S.C 
360b(i}):  21  CFR  5.10  and  5.83. 

6.  In  S  524.2640  by  revising  paragraph 
(a)  to  read  as  follows: 

S  524.2640    Tylosin,  neomycin  eye  powder. 

(a)  Specifications.  Tylosin,  neomycin 
eye  powder  contains  2  percent  tylosin 
activity  (as  base),  neomycin  sulfate 
equivalent  to  0.25  percent  neomycin 
base,  1  percent  piperocaine 
hydrochloride,  0.5  percent  acriflavine 
neutral,  and  boric  acid  q.s.  Tylosin 
conforms  to  the  appropriate  antibiotic 
standard.  Tylosin  contains  at  least  95 
percent  tylosin  as  a  combination  of 
tylosin  A,  tylosin  B,  tylosin  C,  and 
tylosin  D  of  which  at  least  80  percent  is 
tylosin  A  as  determined  by  a  method 
entided  "Determination  of  Factor 
Content  in  Tylosin  by  High  Performance 
Liquid  Chromatography,"  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62, 5800  Fishers 
Lane,  Rockville,  MD  20857,  or  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  1100  L  St  NW., 
Washington,  DC  20408. 


PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

7.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  51Z  82  Stat  343-351  (21 
U.S.C.  Seob);  21  CFR  5.10  and  5.83. 

6.  Part  558  is  amended: 
a.  In  S  558.625  by  revising  paragraph 
(a)  to  read  as  follows: 

S  556.625    TykMin. 

(a)  Specifications.  Tylosin  is  the 
antibiotic  substance  produced  by 
growth  of  Streptotnyces  fradiae  or  the 
same  antibiotic  substance  produced  by 
any  other  means.  Tylosin,  present  as  the 
phosphate  salt,  conforms  to  the 
appropriate  antibiotic  standard.  Tylosin 
contains  at  least  95  percent  tylosin  as  a 
combination  of  tylosin  A.  tylosin  B, 
tylosin  C  and  tylosin  D  of  which  at  least 
80  percent  is  tylosin  A  as  determined  by 
a  method  entitled  "Determination  of 
Factor  Content  in  Tylosin  by  H^ 
Performance  Liquid  Chromatography," 
which  is  incorporated  by  reference. 
Copies  are  available  from  the  Dockets 
Management  Branch  (HFA-305),  Food 


UMI 
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and  Drug  Administration,  Rm.  4-02, 5600 
Fishers  Lane.  Rockville.  MD  20857,  or 
available  for  inspection  at  the  Ofikc  of 


the  Federal  Register 


1100  L  St  NW., 


Washington,  DC  204  )8 

•        •        •        •        • 

b.  In  S  558.630  by  i  evising  paragraph 
(a)  to  read  as  follow  k 

§558.630    Tylosin  am  I  stilfanwttiazine. 

(a)  Specifications.  Tylosin  is  the 
antibiotic  substance  produced  by 
growth  of  Streptowyces  frodiae  or  the 
same  antibiotic  substance  produced  by 
any  other  means.  Tylosin,  present  as  the 
phosphate  salt,  confirms  to  the 
appropriate  antibioto:  standard.  Tylosin 
contains  at  least  95  percent  tylosin  as  a 
combination  of  tylosin  A.  tylosin  B, 
tylosin  C  and  tylosii  O  of  which  at  least 
80  percent  is  tylosin  A  as  determined  by 
a  method  entitled  "Determination  of 
Factor  Content  in  Ty  osin  by  High 
Performance  Liquid  Chromatography, 
which  is  incorporate  1  by  reference. 
Copies  are  available 
Management  Branch 


and  Drug  Administra  tion,  Rm.  4-62, 5600 
Fishers  Lane,  Rockvi  le,  MD  20657,  or 
available  for  inspect  on  at  the  Office  of 
the  Federal  Register.  1100  L  St.  NW.. 
Washington,  DC  20«  a 


Dated:  November  29, 

Marvin  A.  NotcroM. 

Acting  Associate  Dinciprfi 
Drug  Evaluation. 
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DEPAfmiENT  OF  HpUSINQ  AND 
URBAN  DEVELOPIICNT 

24  CFR  Part  300 

[Docfcat  No.  N-«5-156i;  FR-2172] 


Govemment  Netionel 
Association;  Ust  of 
in-Fact 


from  the  Dockets 
(HFA-a05),  Food 


11965. 

^or  New  Aniwal 
;  8:45  am] 


Filed  12-4-85;  I 


Mortgege 
•NMAAttomeye- 


agency:  Govemmenf  National 
Mortagage  Associatian.  HUD. 
ACTION:  Rule-related  aotice. 


y:  This  docufient  updates  the 
current  list  of  persons  appointed 
attorneys-in-fact  by  tjie  Government 
National  Mortgage  A^ociation 
(GNMA).  Attorneys-in-fact  are 
authorized  to  act  for  GNMA  by 
executing  documents  in  its  name  in 
conjtmction  with  servicing  GNMA's 
mortgage  purchase  ptograms.  These 
appointments  assist  CNMA  in  carrying 
out  its  responsibilities  under  the 
National  Housing  Ac . 

eF«cnvt  DATE  December  5. 1985. 


RM  niRTHBI  mraNMATWN  CONTACR 

John  Maxim,  Associate  General 
Counsel,  Insured  Housing  and  Finance, 
Office  of  the  General  Comuel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  S.W. 
Washington,  DC  204ia  Telephone  (202) 
755-6274.  (This  is  not  a  toll^e  number.) 
SUPPLEMENTARY  INFORMATIONC  The 
Government  National  Mortgage 
Association  (GNMA)  periodically 
approves  staff  members  of  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac)  to 
be  delegated  signatory  authority  to  act 
in  GNMA's  behalf  as  attorneys-in-fact 

Until  recently,  lists  of  persons 
appointed  to  act  have  appeared  in  the 
Code  of  Federal  Regulations  (see  24  CFR 
300.11  (c)  and  (d),  1983  edition).  In 
related  documents  published  on  August 
12, 1983  (see  48  FR  36572,  36573)  GNMA 
announced  that  it  was  removing  these 
lists  from  the  CFR,  changing  the 
procedure  of  announcing  appointments 
to  a  notice  document  and  publishing  a 
complete  list  of  persons  currently 
appointed /to  act  as  attorneys-in-fact 
liierule  removing  the  lists  from  the 
CFR,  as  well  as  the  complete  list  of 
attorneys-in-fact  was  effective  on 
October  11, 1983.  Additional  changes  to 
the  list  of  persons  appointed  attorney-in- 
fact  were  published  on  December  29, 
1983  (48  FR  57371);  May  29. 1984  (49  FR 
22278);  August  27, 1984  (49  FR  33872); 
November  15, 1984  (49  FR  45128);  and 
September  16. 1985  (50  FR  37523). 

This  notice  today  announces  changes 
to  the  list  of  persons  authorized  to  act  as 
attorneys-in-fact.  The  changes  include 
additions  to  and  deletions  from  the 
Federal  National  Mortgage  Association 
list.  To  enhance  the  usability  of  these 
notices,  the  Department  has  decided  to 
republish  the  entire  list  of  attorneys-in- 
fact  each  time  changes  are  made. 

Accordingly,  the  allowing  lists 
represent  all  persons  currently 
appointed  as  attorneys-in-fact  delegated 
si^atory  authority  to  act  in  GNMA's 
behalf: 

L  Staff  members  of  the  Federal  National 
Mortgage  Association,  a  Government- 
Sponsored  Private  Corporation, 
Appointed  Attomeys-in-Fact 

Name  and  Region 

Leo  E.  Abueg,  Los  Angeles,  CA 
Charlotte  Adelman,  Los  Angeles,  CA 
Robert  E.  Allen.  Loa  Angeles.  CA 
Angelina  P.  Alleva,  Philadelphia.  PA 
Ellen  W.  Allison.  Atlanta,  CA 
Pam  Andrus,  Los  Angeles.  CA 
David  P.  Antczak,  Chicago,  IL 
Victoria  L  Arrington,  CUcago,  IL 
Glenn  T.  Austin.  Jr..  Atlanta,  GA 
M.  Bacchus,  Atlanta,  GA 


Irene  S.  Baggio,  Philadelphia,  PA 

Darlene  Bagley,  Altanta,  GA 

Susan  L  Bale,  Los  Angeles,  CA 

Lynae  Ballew,  Atlanta,  GA 

I.e.  Bellinger.  Atlanta.  GA 

Frances  E.  Bennett,  Atlanta,  GA 

James  H.  Benson,  Los  Angeles,  CA 

Renee  Y.  Berryman,  Dallas,  TX 

EN.  Biggerstaff,  Altanta,  GA 

James  R.  Blakley,  Los  Angeles.  CA 

Norman  T.  Bolas,  Los  Angeles,  CA 

WJL  Bowen.  Los  Angeles,  CA 

W.  James  Bradley,  Washington,  DC 

Stephen  M.  Brent,  Los  Angeles,  CA 

Joseph  E.  Brody,  Chicago,  IL 

Craig  J.  Bromann,  Chicago,  IL 

Larry  W.  Brown.  Dallas,  TX 

Rosemary  M.  Brown,  Washington,  DC 

Patricia  L  Burgess,  Atlanta,  GA 

Burleigh  O.  Burahem.  Washington,  DC 

Rena  L  Busby,  Los  Angeles.  CA 

JJL  Busselle,  Dallas,  TX 

Roland  B.  Bynum,  Los  Angeles.  CA 

David  Byrd,  Atlanta,  GA 

Donna  M.  Cabrera,  Los  Angeles,  CA 

Dennis  G.  Campbell,  Philadelphia,  PA 

E.  P.  Carr,  Atlanta,  GA 

James  S.  Cash.  Atlanta,  GA 

Robert  A.  Chambers,  Atlanta,  GA 

Heinrich  F.  Charles,  Los  Angeles.  CA 

MRry  Churchwell,  Dallas,  TX 

Russell  B.  Clifton,  Washington,  DC 

John  M.  Coan,  Washington,  DC 

Vincent  Coletti  II,  Philadelphia.  PA 

Betlye  Cook,  Los  Angeles,  CA 

Diane  E.  Cozad,  Los  Angeles.  CA 

Jean  V.  CimnifT.  Chicago,  IL 

Edward  F.  Czubemat,  Chicago,  IL 

Nitin  J.  Dave,  Atlanta,  GA 

John  C.  Diebel,  Chicago,  IL 

James  E.  Domenico,  Chicago.  IL 

Lawrence  J.  Dondero,  Jr,  Philadelphia,  PA 

Dennis  D.  Downey,  Dallas,  TX 

Elizabeth  A.  Downing,  Los  Angles,  CA 

Samuel  A.  Duca,  Philadelphia,  PA 

Wandra  Durham,  Atlanta.  GA 

J.  Ellis  Dykes,  Atlanta,  GA 

Joseph  R.  Elred.  Philadelphia,  PA 

Julieta  England,  Los  Angeles.  CA 

David  J.  Evans,  Atlanta,  GA 

R.  Douglas  Ezzell,  Atlanta,  GA 

Leon  Fine,  Philadelphia,  PA 

Carlton  T.  Foster,  Jr.,  Atlanta,  GA 

Robert  R.  Foster,  Philadelphia,  PA 

Jimmy  L  Gallahar,  Atlanta,  GA 

Hettye  D.  Gates,  Atlanta,  GA 

Robert  R.  Glinski,  Philadelphia.  PA 

James  D.  Grady,  Jr.,  Philadelphia,  PA 

John  J.  Hagerty,  Philadelphia.  PA 

Ann  B.  Hamilton.  Philadelphia.  PA 

Phillip  E  Harrington.  Chicaga  IL 

Mark  S.  Haney,  Los  Angeles,  CA 

Robert  E.  Haren,  Chicago,  IL 

Charles  W.  Harvey,  Jr.,  Philadelphia.  PA 

Ronald  W.  Harwig,  Chicago,  IL 

John  R.  Hayes,  Chicago,  IL 

B.J.  HendryTC.  Dallas,  TX 

C.W.  Haptinstall,  Los  Angeles,  CA 

J.W.  Hester,  Jr.,  Atlanta,  GA 

JoAnne  Holbiert,  Los  Angeles,  CA 

R.R.  Hoist,  Los  Angeles,  CA 

D.  Howard.  Dallas.  TX 

Carmen  I.  Huertas,  Los  Angeles,  CA 

Jeanne  Hunter,  Atlanta,  GA 

Robert  A.  Hunter,  Atlanta,  GA 
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Betty  M.  lasparra.  Dallas.  TX 
Louise  B.  Isabel,  Chicago,  IL 
Stuart ).  laffee,  Philadelphia.  PA 
William  S.  Jones.  Dallas,  TX 
Shelley  J.  Kauzlaric,  Dallas,  TX 
Arthurine  C.  Kent,  Los  Angeles,  CA 
Carol  King,  Los  Angeles.  CA 
Thomas  L.  Kinney.  Washington.  DC 
John  H.  Kline,  Jr.,  Philadelphia.  PA 
William  Jackson,  Atlanta.  CA 
Denise  Lee,  Philadelphia,  PA 
Alfredo  S.  Loyola,  Chicago,  IL 
Robert  J.  Mahn.  Washington,  DC 
Elizabeth  Mahoney,  Los  Angeles,  CA 
Noel  J.  Mangan.  Chicago.  IL 
Philip  J.  McCarthy  lU,  Philadelphia.  PA 
Glenda  McCoy,  Los  Angeles,  CA 
Renay  A.  McKenzie,  Chicaga  IL   . 
Susan  McMahon.  Chicago.  IL 
AUen  P.  Miller.  Los  Angeles,  CA 
Doris  A.  Moirow,  Chicago.  IL 
Frederick  W.  Mowatt,  Washington.  DC 
Charleen  N.  Munson,  Philadelphia,  PA 
Randolph  C.  Nail,  Jr.,  Chicago,  IL 
Harbir  S.  Narang.  Los  Angeles,  CA 
Vincent  H.  Nelson.  Altanta.  GA 
Brenda  J.  Newbill,  Chicago,  IL 
Philip  R.  Nichols,  Jr.,  Philadelphia.  PA 
Willis  W.  Nixon.  Dallas.  TX 
James  W.  Noack,  Los  Angeles,  CA 
Robert  D.  O'Connell,  Chicago,  IL 
B-J.  Odom.  Atlanta,  GA 
Zach  Oppenheimer,  Philadelphia,  PA 
Bentley  C.  Palez.  Jr.,  Dallas,  TX 
Leslie  A.  Parsons,  Los  Angeles.  CA 
Dale  L  Pea.  Dallas,  TX 
Norman  H.  Peterson.  Los  Angeles,  CA 
Kathryn  M.  Phillips,  Atlanta,  GA 
Robert  G.  Pike,  Atlanta.  GA 
M.  Kay  Pollak,  Los  Angeles,  CA 
Douglass  M.  Porter,  Washington,  DC 
Norman  M.  Reid.  Los  Angeles,  CA 
Clotelia  S.  Riddell,  Los  Angeles,  CA 
A.E.  Rodenberger.  Los  Angeles.  CA 
Tim  J.  Ryan,  Chicago,  IL 
B.L  Schreiber,  Dallas,  TX 
Frank  L  Scrivano.  Dallas.  TX 
R.L  Shanteau.  Atlanta.  GA 
Patricia  L  Shaw,  Chicago,  IL 
George  Sierra,  Dallas,  TX 
Sony  Simpson,  Dallas,  TX 
M.  Faith  Smith.  Philadelphia,  PA 
Samuel  M.  Smith  HI.  Atlanta,  GA 
Susan  T.  Smith.  Dallas.  TX 
Mary  Lou  Stellman,  Dallas,  TX 
Robert  Stewart.  Washington,  DC 
D.  Stricklen,  Dallas,  TX 
Robert  F.  Sumbry,  Atlanta,  GA 
T.J.  Swanson,  Jr..  Atlanta.  GA 
Robert  N.  Tanabe,  Los  Angeles,  CA 
Uta  L.  Terrell.  Dallas,  TX 
Geri  C.  Thomas,  Los  Angeles,  CA 
Jimmie  L  Thomas.  Dallas,  TX 
William  J.  Tiemey,  Chicago,  IL 
Carmeleta  Turner,  Dallas,  TX 
Ruth  C.  Turner,  Los  Angeles.  CA 
J.H.  Van  House,  Atlanta,  GA 
Lewis  A.  Vidmar,  Dallas.  TX 
Mary  E.  Voight  Los  Angeles.  CA 
Esther  O.  Walder,  Philadelphia.  PA 
Eriinda  C.  Weaver,  Los  Angeles,  CA 
Nancy  L  Webster,  Chicago,  IL 
Edward  W.  Wendell,  Chicago.  IL 
James  H.  Whitehead.  Atlanta.  CA 
Sherry  L.  Williamson,  Atlanta,  GA 
John  Wilson,  Philadelphia,  PA 
W.E.  Yeager,  Atlanta.  GA 
Dick  A.  Yockey,  Los  Angeles,  CA 


IL  Staff  Members  of  die  Federal  Home  Loan 
Mortgage  Corporation,  Crealed  Under  the 
Lawa  of  die  United  SUtea.  Apfwinted 
Attomeys-in^Fact 

Names  and  Region 

William  T.  Bings,  Washington,  DC 

Philip  Jl.  Brinkeriioff,  Washington.  DC 

Jerry  Brooks,  Atlanta,  GA 

Michael  Coffey,  Dallas.  TX 

Douglas  R.  Cottrell.  Atlanta,  GA 

Kenneth  Coulter,  Los  Angeles,  CA 

George  E.  Oelgado,  Arlington,  VA 

James  L  Garrison,  Arlington,  VA 

C.  Gordon  Gray,  Chicago,  IL 

Ken  Halterman,  Dallas.  TX 

Philip  N.  Harrington.  Washington,  DC 

Cari  HilUs.  Dallas.  TX 

John  Horseman.  Sr„  Washington.  DC 

Victor  H.  Indiek,  Washington.  DC 

David  S.  Latimore.  Atlanta,  GA 

Leon  L  Linkroum,  Los  Angeles,  CA 

John  B.  Lott.  Chicago,  IL 

Peter  R.  McNulty,  Arlington,  VA 

J.  Michael  Materie,  Atlanta,  GA 

Walter  P.  Moenning,  Jr.,  Chicago,  IL 

Ronald  Morck,  Atlanta,  GA 

Randall  M.  Nay.  Dallas,  TX 

Jerry  C.  Nelson,  Dallas,  TX 

Robert  K.  Ostengaard.  Los  Angeles,  CA 

Paul  Quinn,  Denver.  CO 

F.  Michael  Salb.  Arlington.  VA 

Kenneth  J.  Sandin,  Atlanta,  GA 

Fred  Schwartz,  Chicago,  IL 

Stu  Strand,  Los  Angeles,  CA 

Ronald  D.  Struck,  Washington,  DC 

Melvln  L  Taylor,  Seattle,  WA 

William  R.  Thomas,  Jr.,  Dallas,  TX 

Glenn  Vaupel.  Los  Angeles,  CA 

William  J.  Verant  Los  Angeles,  CA 

Edward  Voss.  Chicago.  IL 

Clifford  A.  Walters,  Chicago,  IL 

Dated:  November  13, 198S. 
Glenn  R.  Wilson,  Jr., 

President.  Covemmant  National  Mortgage 
Association. 

[FR  Doc.  85-28902  Filed  12-4-85;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Qtiard 

33  CFR  Part  110 
[CGD»-05-O17] 

Special  Anchorage  Area;  Neenah 
Haibor,  Neenah,  Wl 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establisliing  a  second  Special 
Anchorage  in  the  Northwest  portion  of 
Neenah  Harbor  adjacent  to  and  south  of 
the  Theda  Clark  Regional  Medical 
Center  at  the  request  of  the  Neenah 
Wisconsin  Harbor  Commission.  A  lack 
of  mooring  space  for  vessels  with  drafts 
from  3.5'  to  5'  in  Neenah  Harbor  creates 
the  need  for  designating  this  area  as  a 


vessel  anchorage  to  accommodate  these 
type  vessels. 

EFFECTIVE  DATE:  January  6, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Ensign  George  H.  Bums,  1240  East  Ninth 
Street,  Cleveland,  Ohio  44199  Telephone 
(216)  522-3919. 

8UPP1XMENTARY  INFORMATION:  On 

Thursday,  September  12, 19B5  the  Coast 
Guard  published  a  notice  of  proposed 
rule  making  in  the  Federal  Register  for 
these  regulations  (50  FR  37237). 
Interested  persons  were  requested  to 
submit  comments  and  no  comments 
were  received. 

Drafting  Infocmation 

The  drafters  of  these  regulations  are 
ENS  George  H.  Bums  III,  Marine  Port 
and  Environmental  Safety  Branch, 
project  officer  and  LCDR  M  A.  Leone, 
project  attorney,  Ninth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Comments 

There  were  no  comments  received 
concerning  this  regulation.  The  Neenah 
Harbor  Commission,  in  Neenah, 
Wisconsin,  has  requested  and  the  Coast 
Guard  is  designating  a  Special 
Anchorage  Area  in  the  northwest 
portion  of  Neenah  Harbor  adjacent  to 
and  south  of  the  Theda  Clark  Regional 
Medical  Center.  The  Special  Anchorage 
Area  is  for  up  to  fifteen  sailboats, 
typically  with  3.5  to  5  foot  drafts, 
ranging  in  length  up  to  at  least  30  feet. 
Excluding  the  navigation  channd,  this  is 
one  of  the  few  areas  of  the  harbor  with 
sufficient  depth  for  this  type  of  boat. 
Such  boats  have,  in  fact,  anchored  in 
this  area  during  the  summer  months  for 
at  least  the  last  ten  years.  Access  to  the 
area  is  through  a  public  walkway 
leading  from  the  end  of  Claric  Street 
Approval  of  this  project  was  given  by 
the  Neenah  City  Council  at  its  regular 
council  meeting  on  September  19, 1984. 
Use  of  the  Special  Anchorage  Area  will 
be  for  the  general  public.  This  area  will 
be  under  the  administration  of  the 
Neenah  Harbor  Commission. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26^ 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  proposal  was  approved  by  the 
Neenah.  Wisconsin  City  Council  on  19 
September  1984.  Additionally,  vessels 
have  used  this  area  as  an  anchorage  for 
many  years. 


49644 


Federalpegigter  /  Vol.  sg  No.  234  /  Thuraday,  December  5.  1985  /  Rules  and  Regulations 


Since  the  impact  of  these  regulations 
is  expected  to  be  mil  dmal  the  Coast 
Cuanl  certifies  that  I  hey  will  not  have  a 
significant  economic:  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  331 CFR  Part  110 

Anchorage  groundp. 

Final  Regulations 

PART110-(AMENCE0] 

In  consideration  of  the  foregoing,  Part 
110  of  Title  33,  Code  bf  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citetion  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  V\.  203a  2035,  2071;  49 
CFR  1.46  and  33  CFR  l.K-l(g). 

2.  33  CFR  Part  110  Is  amended  by 
revising  fi  lia79a  to  read  as  follows: 

9110.79a    NMfMh  HaJbor,  NMnaK  Wl*. 

(a)  Area  1.  The  arefe  of  Neenah  Harbor 
south  of  the  main  shibping  channel 
within  the  following  boundary:  A  line 
beginning  at  a  point  tearing  117.5*,  1,050 
feet  from  the  point  wfiere  the 
southeasterly  side  of  the  First  Street/ 
Oak  Street  Bridge  crdsses  the  south 
shoreline  of  the  rivm^thence  254*.  162 
feet;  thence  146*.  462  feet;  164*.  138  feet; 
123*.  367  feet;  068*.  400  feet;  044*,  400 
feet;  thence  320*,  107  jFeet;  thence  283*. 
1,054  feet  to  the  point  of  beginning. 

(b)  Area  2.  Commencing  at  a  point 
where  the  west  line  otf  Second  Street 
extended  meets  the  north  edge  of  the 
harbor,  thence  south  ;o  intersect  the 
north  edge  of  the  cha  mel  at  latitude 
44*11'04.2"  North.  Ion  jitude  88*2ri3.2" 
West,  thence  northwesterly  to  a  point  at 
latitude  44*11'06.3"  Nfarth,  longitude 
88*2ri8.4"  West  theice  north  to  the 
easterly  end  of  the  Neenah  Dam 
Spillway. 

Note. — An  ordinance  pf  the  City  of  Neenah, 
Wis.,  requires  approval  bf  the  Neenah  Polica 
Department  for  the  local  ion  and  type  of 
individual  moorings  plai  :ed  in  this  special 
anchorage  area. 

Dated:  December  2, 1^. 
KM.  Danielsen, 

Real  Admiral.  U.S.  Coas '  Guard.  Commander. 
Ninth  Coast  Guard  Disti  ict 
(FR  Doc  85-28909  Filed  ^2-4-85;  8:45  am] 
MUMQ  COOC  4S19-14-M 


33  CFR  Part  165 

(COTP  San  Dtego  Regulation  85-15] 

Sacurtty  Zone  Regul^tiona;  San  Diego 
Bay,  CA,  Pacific  Ocean 
AOENCV:  Coast  Guard  DOT. 
ACTION:  Emergency  ni  le. 


summary:  The  Coast  Guard  is 
establishing  a  security  zone  in  San 
Diego  Bay,  California,  consisting  of  the 
water  area  within  250  yards  (229  meters) 
of  U.S.  Navy  mooring  bouy  FM19,  near 
the  east  end  of  Harbor  IslAnd.  This 
security  zone  is  established  at  the 
request  of  the  United  States  Navy  and  is 
needed  to  safeguard  U.S.  Naval  vessels 
and  property  from  sabotage  or  other 
subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature^  Entry  into  this  zone  is  prohibited 
imless  authorized  by  the  Captain  of  the 
Port 

DATES:  This  regulation  is  elective  on  27 
November  1985.  It  terminates  on  27 
March  1985  unless  sooner  terminated  by 
the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACR 
LCDR  Steven  P.  Mojonnier,  USCG,  C/O 
U.S.  Coast  Guard  Captain  of  the  Port, 
2710  N.  Harbor  Drive,  San  Diego,  CA 
92101-1064,  telephone  (619)  293-5860. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regiilation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  secure 
the  interest  of  the  United  States. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  Steven  P.  Mojonnier,  project 
officer  for  the  Captain  of  the  Port  and 
LT  Joseph  R.  McFaul,  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  events  reqtiiring  this  regulation 
will  occur  at  various  times  between  27 
November  1985  and  27  March  1986.  They 
involve  mooring  of  naval  ships  at  U.S. 
Navy  mooring  bouy  FM19,  shown  as 
bouy  "19"  near  the  east  end  of  Harbor 
Island  on  Chart  18773.  Pleasure  vessels 
routinely  anchor  in  the  area  around  this 
bouy  and  render  it  unavailable  to  naval 
vessels  while  they  are  anchored  there. 
Naval  vessels  moored  at  this  bouy  can 
endanger  smaller  vessels  anchored 
within  a  250  yard  radius  of  this  bouy. 
This  sectuity  zone  is  intended  to  protect 
naval  and  civilian  vessels,  and  to  ensure 
that  this  mooring  is  available  to  the 
naval  vessels  involved.  The  security 
zone  is  needed  to  protect  persons  and 
property  from  sabotage  or  other 


subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature,  and  to  secure  the  interests  of  the 
United  States.  This  regulation  is  issued 
pursuant  to  50  U.S.C.  191  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 
Notices  to  Mariners  will  be  issued  to 
advise  the  public  of  the  specific  times 
when  this  security  zone  is  active.  They 
will  be  published  as  Local  Notices  to 
Mariners  if  time  permits,  or  will  be 
broadcast  on  VHF-FM  marine  radio 
using  current  frequencies  for  broadcast 
of  Coast  Guard  Notices  to  Mariners. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

PART  165-(AMENDED] 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Titie  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Autlwrity:  33  U.S.C.  1225  and  1231;  SO 
U.S.C  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1, 6.04-6  and  33  CFR  160.5. 

2.  In  Part  165,  a  new  S  165.T1102  is 
added  to  read  as  follows: 


S  165.11 102 
Cailfomia. 


Security  Zone:  San  Diego  Bay, 


(a)  Location.  The  following  area  is  a 
security  zone:  The  water  area  within  250 
yards  (229  meters)  of  U.S.  Navy  mooring 
bouy  FM19,  near  the  east  end  of  Harbor 
Island.  San  Diego,  California. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  27  November  1985. 
It  terminates  on  27  March  1986,  unless 
sooner  terminated  by  the  Captain  of  the 
Port  The  Coast  Guard  vnll  issue  Notices 
to  Mariners  to  announce  the  specitic 
times  when  the  security  zone  is  active. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  165.33  of  this 
Part,  entry  into  the  area  of  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Section  165.33  also 
contains  other  general  requirements. 

Dated:  November  27, 1985. 

EA.Hannes, 

Commander,  U.S.  Coast  Guard  Captain  of  the 
Port,  San  Diego,  California. 

(FR  Doc  85-28906  Filed  12-4-65;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41 CFR  Part  101-41 
[FPMRAmdtO-7Sl     . 

Property  Management;  Notice  of 
Interest  Assessment— Standard  Form 
1170,  Redemption  of  Unused  Tickets 

agency:  Office  of  the  Comptroller.  GSA. 
ACnOM;  Final  rule.        

summary:  The  Debt  Collection  Act  of 
1982. 31  U.S.C.  3718.  et  seq..  authorizes 
the  Government  to  collect  interest  on 
debts  owed  the  United  States.  This 
amendment  to  the  regulations  adds  a 
notice  to  Standard  Form  (SF)  1170, 
Redemption  of  Unused  Tickets,  advising 
carriers  that  interest  and  other  penalties 
will  be  assessed  on  refunds  of  unused 
passenger  tickets  if  payment  is  not  made 
by  carriers  within  30  days  of  the 
issuance  of  SF  1170.  The  addition  of  this 
notice  to  the  form  will  provide  incentive 
to  expedite  refunds  to  the  United  States 
by  the  carriers. 

EFFEcnvE  date:  December  5. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Sandfort,  Chief.  Regulations. 
Procedures  and  Review  Branch.  Office 
of  Transportation  Audits  (202-786-3014). 

SUPPLEMENTARY  INFORMATION:  Since 

passage  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365),  Federal  agencies 
have  been  permitted  to  assess  and 
collect  interest  on  debts  owed  the 
United  States.  Passenger  ticket  coupons, 
purchased  for  official  travel  by  Federal 
employees,  that  are  totally  or  partially 
unused  upon  return  to  the  carriers 
constitute  debts  due  the  United  States. 
Refund  by  the  carriers  is  usually  made 
through  the  issuance  of  SF  1170  to  the 
carrier  by  the  Federal  agency.  The 
notice  printed  on  their  SF  1170  will  serve 
as  a  reminder  to  the  carrier  industry  and 
encourage  prompt  refund  to  the  United 
States.  The  notice  will  read: 

This  debt  is  now  due.  Payment  should  be 
made  promptly.  Interest  on  this  debt  accrues 
from  the  date  of  this  notice.  Such  interest 
becomes  payable  and  this  debt  becomes 
subject  to  administrative  costs  and  penalty 
charges,  if  it  is  not  paid  witliin  30  days  of  the 
date  of  this  notice.  In  order  to  avoid  such 
interest,  administrative  costs,  and  penalty 
charges,  the  amount  due  must  be  paid  within 
30  days  of  tlte  date  of  this  notice.  If 
necessary,  it  is  the  intention  of  the  agency  to 
which  refund  is  to  be  made  to  collect  this 
claim  by  administrative  setoff.  You  may 
inspect  and  copy  agency  records  pertinent  to 
this  debt,  obtain  an  agency  review  of  the 
decision  related  to  the  debt,  and  propose  a 
written  agreement  with  the  agency  for  the 
repayment  of  the  debt 


This  rulemaking  is  published  as  a  final 
rule  since  it  is  exempt  from  the 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  and  the 
Regulatory  FlexibUity  Act  (5  U.S.C.  603, 
604)  because  of  the  exception  for 
Government  contract  matters  contained 
therein.  The  proposed  wording  is  a 
statement  of  the  application  of  existing 
law,  the  Debt  Collection  Act  of  1982, 
supra.  GSA  has  determined  that  this 
rule  is  not  a  major  role  for  the  purposes 
of  Executive  Order  12291  of  February  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
Regiilatory  Impact  Analysis  has  not 
been  made.  GSA  has  based  all 
admihistrative  decisions  underlying  this 
mile  on  adequate  information  concerning 
the  need  for.  and  consequences  of,  this 
rule;  has  determined  that  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-41 

Air  carriers.  Accounting,  Claims. 
Passenger  services.  Transportation. 

Title  41.  Part  101-41  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
Part  101-41  continues  to  read  as  follows: 

Authority:  31  U.aC.  3728,  and  40  U.S.C 
486(c). 

Subpart  101-41.49  lUustraUons  of 
Forms 

2.  Section  101-41.4901-1170.  is 
amended  by  revising  page  2  of  Standard 
Form  1170. 

S  101-41.4901-1170    Standard  Form  1170, 
Redemption  of  Unused  Tickets. 
***** 

(b)  Page  2  of  Standard  Form  1170. 

Note.— The  form  illustrated  in  this  S 101- 
41.4901-1170  is  filed  with  the  original 
document  and  does  not  appear  in  this 
volume. 

Dated:  November  4, 1985. 
T.  C  Golden, 

Administrator  of  General  Services. 
(FR  Doc.  85-28879  Rled  12-4-85;  8:45  am] 
■ItUNa  COOC  SS20-MMI 


41  CFR  Part  101-41 
[FPMRAmdtO-TB] 

Admlnlstratfve  Offset  and  Interest 
Assessment  on  Transportation 
Related  Claims 

aoENCY:  Office  of  the  Comptroller.  GSA. 
action:  Final  rule. 

summary:  This  rulemaking  amends  die 
Federal  Property  Management 
Regulations  (FPMR)  to  permit 
Government  agencies  to  collect  by 
administrative  offset  when  carriers  fail 
to  make  refunds  for  totally  unused 
passenger  tickets  under  41  CFR  101- 
41.210,  and  other  transportation  related 
ordinary  debts.  It  also  allows  agencies 
to  assess  interest  and  penalties  on 
delinquent  refunds  due  the  Government 
for  totally  unused  passenger  tickets,  and 
other  transportation  related  ordinary 
debts.  This  order  also  establishes  the 
procedures  for  collecting  transportation 
related  claims  arising  out  of  GSA's 
transportation  audit  (31  U.S.C.  3726). 
These  revised  procedures  will  improve 
the  efficiency  of  Govemmentwide 
efforts  to  collect  debts  owed  the  United 
States,  as  prescribed  by  die  Federal 
Claims  Collection  Act  of  1966.  as 
amended  (31  U.S.C.  3711-3719),  and  the 
Federal  Claims  Collection  Standards 
joindy  published  by  the  U.S.  Department 
of  Justice  and  the  General  Accounting 
Office  (49  m  8889,  March  9, 1984). 

EFFECTIVE  DATE:  December  5, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Sandfort  Chief,  Regulations, 
Procedures,  and  Review  Branch,  Office 
of  Transportation  Audits,  202-786-3014. 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981. 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for,  and  consequences  of,  this 
rule;  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 
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Background 

A  Notice  of  F  roposed  Rulemaking 
(NPFM)  was  pi  blished  in  the  Federal 
Register  on  Api  il  11. 1985  (50  FR 14281). 
Discussion  of  Major  Comments.  The 
following  summarizes  major  comments, 
suggestions,  and  our  determinations  and 
actions  taken.  We  received  five 
comments  to  th^  NPRM:  two  Federal 
agencies,  two  carriers'  associations  and 
one  carrier.  On*  agency  suggested  that 
several  clarifying  amendments  and 
editorial  changes  be  made  to  41  CFR 
101-41.210.  We  jbave  adopted  all  but  one 
of  those  suggesions  and  have  also 
clarified  instruqlions  for  processing 
exchanged  or  returned  tickets  and 
unused  or  unretumed  tickets  purchased 
under  a  Govenunent  Travel  System 
(GTS)  account  or  with  a  Government 
employee  Dinerfi  Club  charge  card.  Both 
agencies  asked  that  use  of  Standard 
Form  117a  Redemption  of  Unused 
Tickets,  not  be  lequired  when 
recovering  refunds  for  unused  tickets 
purchased  from  Government  Travel 
Management  Canters  (TMC).  We 
believe  that  masdatory  use  of  SF  1170*8 
is  necessary.  Sound  accounting 
practices  requiri  the  establishment  of 
receivable  reconds  for  unused  ticket 
refunds  due  the  Government.  Mandatory 
use  of  the  SF  1170  serves  that  purpose 
while  avoiding  a  proliferation  of 
nonstandardizea,  potentially  confusing 
and  inadequate  accounting  forms  and 
procedures.        I 

The  two  assoaiations  objected  to 
interest  assessment  provisions  planned 
for  the  Govemnient  Bill  of  Lading  (GBL) 
and  Govemmenf  Transportation 
Request  (GTR)  qs  referenced  in  S  101- 
41.502(b)(2)  of  this  rulemaking.  These 
GBL/GTR  interest  assessment 
provisions  were  {proposed  in  two  earlier 
NPRM's,  at  whi(^  time  these  same 
associations  made  their  objections 
known.  We  add^ssed  their  objections 
in  final  rules  published  July  29, 1985  (50 
FR  30705/30710)J 

One  association  has  misinterpreted  41 
CFR  101-41.210-B  as  permitting  carriers 
90  days  to  make  refund  on  unused 
tickets.  InstnictiAns  for  carrier 
processing  of  SFtll70  refunds  are 
contained  in  41  (tpR  101-41.210-3a. 
Carriers  must  promptly  process  SF 
1170's  (unused  tifcket  claims)  whether  or 
not  the  related  OTR  has  been  submitted 
or  paid.  If  carriefs  fail  to  make  refund 
within  30  calendar  days  from  the  date  of 
issuance  of  SF  H70  or  to  provide 
satisfactory  explknation  as  to  why  no 
refund  is  due.  th^  Federal  Claims 
Collection  Standards  specify  that 
agency  collection  action  be  taken 
mcluchng  administrative  offset.  (See  41 
CFR  101-41.210-  1(b)  of  this  rule). 


One  association  requested  that 
interest  be  waived  during  protest  of  a 
claim.  That  request  has  not  been 
adopted.  GSA  believes  a  waiver  would 
be  contrary  to  the  efficient  collection  of 
debts  owed  the  Government  and  might 
even  encourage  the  filing  of 
nonsubstantive  protests  simply  to  delay 
the  debt  collection  process. 

Both  associations  contend  that  GSA 
either  ignored  or  did  not  comply  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.).  GSA's  position  is  that  this 
rulemaking  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a))  since  the 
Act's  applicability  is  subject  to  the 
contract  exemption  provisions  of  5 
U.S.C.  553(a)(2). 

One  association  alleged  that  the 
deduction  provisions  of  the  NPRM  are 
illegal,  contending  that  31  U.S.C. 
3726(b)(1),  as  amended  in  1984,  limits  air 
carrier  deductions  to  only  foreign  air 
transportation.  GSA's  position  is  that  31 
U.S.C.  3728(b)(2)  provides  an 
"equivalent  arrangement  or  exception" 
which  encompasses  domestic  air 
transportation  and  therefore  allows 
deductions  to  be  made. 

The  carrier  requested  that  passenger 
name,  GTR  number,  and  ticket  number 
be  furnished  with  refund  requests  and 
that  the  charges  not  be  deducted  from  a 
future  Government  disbursement.  When 
property  completed,  SF  1170  now 
provides  passenger  name,  GTR  number, 
and  ticket  number,  and  if  carrier  refunds 
are  made  within  30  calendar  days, 
proposed  41  CFR  101-41.210  prohibits 
agencies  from  revising  carrier  bills  to 
recover  the  value  of  exchanged, 
returned,  or  unused  tickets.  If  the  carrier 
receives  improperiy  completed  SF  1170's 
or  has  its  bills  revised  by  agencies 
except  as  provided  in  proposed  41  CFR 
101-41.210-5  and  -6,  specific  instances 
should  be  brought  to  the  attention  of 
GSA  for  separate  corrective  action. 

List  of  Subjects  in  41  CFR  Part  101-41 

Air  carriers.  Accounting.  Claims. 
Freight,  Freight  forwarders,  Government 
property  management,  Maritime 
carriers,  Moving  of  household  goods. 
Passenger  services.  Railroads. 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  101-41  is  amended  as 
follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
Part  101-41  continues  to  read: 

Authority:  31  U.S.C  3711-3719  and  3728,  40 
U.S.C.  486(0). 


2.  The  table  of  contents  for  Part  101- 
41  is  amended  by  revising  or  adding  the 
following: 

101-41.210    Ticket  refund  procedures. 
101-41.210-1    Exchanged  or  returned  tickets. 
101-41.210-2    Unused  or  unretumed  tickets. 
101-41.210-3    Agency  processing  of  SF  1170 

claims. 
101-41.210-38    Carrier  processing  of  SF  1170 

claims. 
101-41.210-5    Agency  processing  of  SF  1170 

claims  for  which  the  carrier  failed  to 

refund  or  otherwise  satisfy  the  claim. 
101-11.501    Definitions. 
101-41.502    Examination  of  payments  and 

initiation  of  collection  action  and 

assertion  of  claims. 
101-41.503    Refunds  and/or  protests  to 

claims. 
101-41.505    Disposition  of  collections. 
101-41.507    Disclosure  to  consumer  reporting 

agencies  and  referrals  to  collection 

agencies. 

Subpart  101-41.2— Passenger 
Transportation  Services  Furnished  for 
the  Account  of  the  United  States 

3.  Sections  101-41.210  and  101-41.210- 
1  are  revised  as  follows: 

§101.41^10    Ticket  refund  procedures. 

Agencies  shall  not  revise  carrier  bills 
or  require  carriers  to  rebill  items. 
Sections  101-41.210-5  and  -6, 
respectively,  contain  procedures  for 
recovering  from  carriers  the  value  of 
exchanged,  returned,  or  unused  tickets 
when  the  carrier  fails  to  make  refund  or 
otherwise  satisfy  an  SF  1170  claim,  or 
involves  unused  transportation  services 
billed  by  foreign-fiag  carriers. 

§  101-41.210-1    Exctwnged  or  returned 
tickets. 

(a)  Exchanged  or  returned  tickets  are 
tickets  in  a  carrier's  possession  for 
which  the  carrier  has  issued  a  lesser 
valued  ticket,  receipt,  or  refund 
application  showing  a  refund  due  the 
U.S.  Government.  Agencies  shall  not 
submit  an  SF  1170  to  the  carrier  to  claim 
a  refund  for  the  unused  value  of  an 
exchanged  or  returned  ticket.  Carriers 
are  required  to  make  refunds  to  the  "bill 
charges  to"  office  indicated  on  the  GTR 
within  80  calendar  days  from  date  of 
ticket  exchange.  Agencies  must  provide 
travelers  with  a  "bill  charges  to" 
address  by  attaching  a  copy  of  the  GTR 
or  some  other  document  containing  the 
information  to  the  ticket  or  to  the  travel 
authorization.  If  carriers  cannot  identify 
the  issuing  agency,  refunds  shall  be  sent 
to  GSA  (BWCA),  Washington.  DC  20405. 
These  refunds  are  subject  to  the 
following  procedures: 

(1)  Carriers  must  include  the  traveler's 
name,  GTR  number,  ticket  number. 
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amount  being  refunded,  and  any  other 
information  pertinent  to  the  refund. 

(2)  Agencies  may  make  written 
inquiry  to  the  carrier  to  obtain  the  above 
information  for  the  purpose  of 
recovering  the  refund  from  GSA. 

(b)  When  accepting  exchanged  or 
returned  tickets  purchased  under  a  GTS 
account,  the  carrier  must  issue  a  receipt 
to  the  purchasing  office  showing  a  credit 
is  due  the  agency. 

(c)  When  accepting  exchanged  or 
retiuned  tickets  purchased  with  a 
Government  employee  Diners  Club 
charge  card,  the  carrier  must  issue  a 
receipt  to  the  traveler  showing  a  credit 
is  due  the  traveler. 

4.  Section  101-41.210-la  is  revised  as 
follows: 

S  101-41.210-1a    Agency  monttoring  and 
processing  of  •xchanged  tickst  refunds. 

Agencies  awaiting  exchanged  or 
returned  ticket  carrier  refunds  shall: 

(a)  Obtain  carrier  refund  applications 
or  receipts  from  travelers  for  accounting 
purposes. 

(b)  Record  and  deposit  refunds  in 
conformity  with  agency  Hscal 
procedures. 

(c)  Forward  carrier  refund 
applications  and  any  other  pertinent 
information  to  GSA  (BWCA). 
Washington,  DC  20405,  if  refund  has  not 
been  received  within  90  calendar  days 
of  date  of  ticket  exchange  or  return. 

5.  Section  101-41.210-2  is  revised  as 
follows: 

§  101-41.210-2    Unused  or  unretumed 
tickets. 

Unused  or  unretumed  tickets  are 
those  which  have  not  been  used  for 
passenger  service,  exchanged,  or 
returned  to  a  carrier.  Agencies  shall 
demand  the  refund  value  of  these  tickets 
from  carriers  through  the  use  of  an  SF 
1170,  Redemption  of  Unused  Tickets.  A 
separate  SF  1170  must  be  prepard  for 
each  GTR.  though  more  than  one  ticket 
or  adjustment  transaction  may  be 
related  to  that  GTR.  Each  ticket  must  be 
listed  on  the  SF  1170.  Unused  or 
unretumed  tickets  purchased  under  a 
GTS  account  must  be  returned  to  the 
appropriate  Federal  agency  office,  the 
Travel  Management  Center  (TMC),  or 
Scheduled  Airline  Traffic  Office  (SATO) 
that  furnished  the  airline  ticket.  The 
TMC  or  SATO  must  issue  a  receipt  to 
the  agency  showing  a  credit  is  due  the 
agency.  Unused  or  uiuetumed  tickets 
purchased  with  a  Government  employee 
Diners  Club  charge  card  must  be 
returned  by  the  traveler  to  the  TMC, 
SATO,  or  air  carrier  that  issued  the 
original  ticket.  The  TMC,  SATO,  or  air 
carrier  must  issue  a  receipt  to  the 


traveler  showing  a  credit  is  due  the 
employee.  For  procedures  covering 
unused  transportation  services  billed  by 
foreign-Hag  carriers,  see  §101-41.210-6. 
6.  Section  101-41.210-3  is  amended  by 
revising  the  section  title  as  follows: 

9101-4U1O-3    Agency  processing  of  SF 
1170 ("  " 


7.  Section  101-41.210-3a  is  amended 
by  revising  paragraphs  (a)  and  (b)  as 
follows: 

S  101-41.210-3a    Carrier  processing  of  SF 
1170ciaims. 

***** 

(a)  Carriers  must  include  the  traveler's 
name,  GTR  number,  the  ticket  number, 
the  amount  being  refimded.  and  any 
other  information  pertinent  to  the 
refund. 

(b)  Agencies  may  make  written 
inquiry  directly  to  the  carrier  to  obtain 
the  above  information  for  the  purpose  of 
recovering  refunds  from  GSA. 

8.  Section  101-41.210-4  is  revised  as 
follows: 

S  101-41.210-4    Agency  processing  of  SF 
1170  refunds. 

Upon  return  of  the  orignal  SF  1170 
with  the  refund,  the  agency  shall  record 
and  deposit  the  refund  in  conformity 
with  its  fiscal  procedures;  and,  if  the 
refund  has  previously  been  reported  to 
GSA  as  uncollected  under  §  101-41.210- 
5,  shall,  within  30  calendar  days  of 
receipt  thereof,  forward  the  original  SF 
1170,  together  with  any  advice  from  the 
carrier  regarding  the  basis  of  the  refund, 
to  the  General  Services  Administration 
(BWCA),  Washington,  DC  20405. 

9.  Section  101-41.210-5  is  revised  as 
follows: 

§101-41.210-5  Agency  processing  of  SF 
1170  cialms  for  wtiicti  ttie  carrier  failed  to 
refund  or  otherwise  satisfy  ttie  claim. 

(a)  Partial  tickets — A  partial  ticket  is 
one  in  which  one  or  more  (but  not  all) 
coupons  have  been  used.  U,  within  90 
calendar  days  from  the  date  of  issuance 
of  SF  1170,  the  carrier  has  failed  to  make 
refund  for  the  unused  portion  of  a 
partially  used  ticket  or  to  furnish  a 
satisfactory  explanation  as  to  why  no 
refund  is  due,' the  agency  shall  transmit 
the  triplicate  copy  of  the  SF  1170  and  all 
related  correspondence  to  the  General 
Services  Administration  (BWCA), 
Washington,  DC  20405,  for  a  ppropriate 
action.  An  agency  may  remove  from  its 
active  accounts  those  debts  referred  to 
GSA  under  this  section.  This  shall  be 
recorded  in  a  manner  sufficient  to 
support  its  removal  from  agency 
accounting  records.  Should  a  refund  or 
response  be  received  from  the  carrier 
after  referring  the  claim  to  GSA,  the 


agency  shall,  within  30  calendar  days  of 
receipt  thereof,  forward  the  original  SF 
1170,  together  with  any  advice  from  the 
carrier  regarding  the  basis  of  the  refund, 
to  the  General  Services  Administration 
(BWCA)  in  accordance  with  101-41.210- 
4. 

(b)  Complete  tickets — A  complete 
ticket  is  one  in  which  no  coupons  have 
been  used.  If,  within  30  calendar  days 
from  the  date  of  issuance  of  SF  1170,  the 
carrier  has  failed  to  make  refund  for  a 
complete  ticket  or  to  furnish  a 
satisifactory  explanation  as  to  why  no 
refund  is  due,  the  agency  shall  take 
action  to  collect  the  debt  under  the 
Federal  Claims  Collection  Standards, 
including  administrative  offset,  if 
necessary. 

Subpart  101-41.5— Claims  by  the 
Untted  StatM  Relating  to 
Transportation  Services 

10.  Section  101-41.500  is  revised  as 
follows: 

§101-41.500    Scope  and  appMcabHIty  of 
sut)part 

This  subpart  sets  forth  procedures 
applicable  to  the  assertion  of  claims  by 
the  United  States  that  arise  our  of 
freight  and  passenger  transportation 
services  furnished  for  the  account  of  the 
United  States,  the  consideration  and 
disposition  of  protests  thereto,  the 
collection  of  claims  by  administrative 
offset  and  by  other  means,  the 
imposition  of  interest,  penalties,  and  the 
disposition  of  amounts  collected. 

11.  Sections  S  101-41.501. 101-41.502. 
and  101-41.503  are  revised  as  follows: 

§101-41.501    Definitions. 

(a)  The  term  "overcharges"  as  used 
herein  means  charges  for  transportation 
services  in  excess  of  those  applicable 
thereto  under  tariffs  lawfully  on  file 
with  Federal  or  State  transportation 
regulatory  agencies,  and  charges  in 
excess  of  those  applicable  thereto  under 
rates,  fares,  and  charges  established 
pursuant  to  section  10721  of  the  Revised 
Interstate  Commerce  Act.  as  amended 
(49  U.S.C.  10721).  or  other  equivalent 
contract,  arrangement  or  exemption 
from  regulation. 

(b)  The  term  "ordinary  debt"  as  used 
herein  means  any  administratively 
determined  transportation-related  debt 
other  than  an  overcharge.  Ordinary 
debts  include,  but  are  not  limited  to, 
payments  for  transportation  services 
ordered  and  not  furnished  duplicate 
payments,  and  those  involving  loss  and/ 
or  damage  to  property  transported  by 
carriers. 

(c)  The  term  "claim"  as  used  herein 
means  any  demand  by  the  United  States 
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for  the  payment  of  ov  ercharges, 
ordinary  debts,  fines, 
special  charges,  ot  in 


i  101-41.502 
ana  ■mwDon  or 

lOf 


dvil  penalties, 
leresL 


of  payments 
acuon  ana 


(a)  Examination  of  payments.  (1) 
Carrier  bills  and  suppjorting  documents 
that  represent  payments  made  by 
agency  disbursing  officers  for  freight 
and  passenger  transpj>rtation  services 
shall  be  forwarded  tojthe  General 
Services  AdminlstratlDn  (BWAA/C). 
Washington,  D.C.  20405.  for  audit.  For 
the  purpose  of  determining  whether  a 
claim  exists,  GSA  wilj  consider 

(i)  The  docimient  ortdering  the  services 
furnished  to  determine  the  contractual 
basis  upon  which  the  rights  of  the 
Government  and  the  oarrier  are  based; 

(ii)  The  pertinent  tariffs,  special  or 
reduced  rate  quotations,  contracts,  or 
agreements,  to  detemiine  the  proper 
charge  for  the  services  rendered; 

(iii)  Decisions  of  the  courts,  regulatory 
bodies,  and  the  Comp  roller  General 
affecting  the  rates,  far  »,  and  charges; 
and 

(iv)  Information  fun  ished  by 
transportation  officen ,  travelers,  or 
agencies. 

(2)  The  General  Ser  ices 
Administration  is  obU,  ^ated  to  honor  a 
carrier  bill  for  charges  properly  due. 
However,  GSA  has  a  ( oncurrent 
responsibility  to  quest  on  or  disapprove 
that  part  of  a  payment  to  a  carrier  which 
is  found  to  be  illegal  o '  mathematically 
incorrect  or  which  is  o  ot  accompanied 
by  documented  suppoi  t  establishing  an 
obligation  of  the  Unite  d  States. 

(b)  Notice  ofOverc^rge.  (1)  A  GSA 
notice  of  overcharge  i^  issued  when  it  is 
determined  that  a  carrier  has  been  paid 
a  sum  in  excess  of  tha  proper  for  the 
services  rendered.  Thi  i  notice,  which 
states  a  debt  owned  tc  the  United 
States,  sets  forth:  the  ^ount  paid;  the 
basis  for  the  proper  cl^rge  for  each 
Government  bill  of  lacing  or 
Government  transportation  request;  and 
cites  applicable  tariff  inferences  and 
other  data  relied  uponlto  support  the 
statement  of  difference.  A  separate 
notice  of  overcharge  ia  stated  for  each 
Government  bill  of  lading  or 
Government  transportation  request  and 
mailed  to  the  billing  carrier. 

(2)  If  the  GBL  or  the  pTR  contains  a 
contract  provision  relating  to  the 
assessment  of  interestj  then  interest 
shall  be  charged  undeij  the  contract 
terms  thereof.  If  neithe^  contains  such  a 
provision,  then  interesj  shall  be 
assessed  under  the  Dept  Collection  Act 
(31  U.S.C.  3717)  and  tht  Federal  Claims 
Collection  Standards.  4  CFR  Parts  101- 


UMI 


105,  and  regulations  pubUshed  in  41  CFR 
Parts  105-55. 

(c)  Notice  of  Indebtedness.  A  GSA 
notice  of  indebtedness  is  issued  when  it 
is  determined  that  an  ordinary  debt  is 
due  the  United  States.  This  notice  sets 
forth  the  basis  for  the  debt,  the  debtor's 
rights,  interest,  penalty  and  other 
consequences  of  nonpayment.  The  debt 
is  due  immediately.  Interest  accrues  30 
calendar  days  after  the  mailing  of  the 
notice  of  indebtedness  and  is  subject  to 
interest  charges,  penalties  and 
administrative  costs  as  prescribed  by  31 
U.S.C.  3717. 

{101-41.503    Refund*  and/or  protests  to 


(a)  Carriers  are  requested  to  promptly 
refund  amounts  due  the  United  States. 
Checks  shall  be  made  payable  to  the 
"General  Services  Administration"  and 
mailed  to  the  General  Services 
Administration  (BWCA),  Washington. 
DC  20405. 

(b)  A  carrier  that  disagrees  with  a 
claim  may  protest  by  letter  to  the 
General  Services  Administration 
(BWCA).  Washington.  D.C.  20405.  Since 
each  claim  is  processed  as  a  separate 
account  receivable,  the  carrier  shall  use 
a  separate  letter  for  each  claim  being 
protested.  The  carrier  shall  present  die 
basis  for  its  protest  and  submit  either 
the  original  or  a  legible  copy  of  all 
documents  substantiating  its  position.  If 
the  carrier  believes  that  an  amount  less 
than  that  claimed  is  due.  it  should 
submit  a  check  for  the  amount  due, 
together  with  a  full  explanation  of  the 
reasons  for  believing  the  balance  is  not 
due.  With  reference  to  an  ordinary  debt, 
which  is  the  subject  of  a  notice  of 
indebtedness,  the  carrier  may:  inspect 
and  copy  the  Government's  records 
related  to  the  claim;  seek  review  by 
GSA  of  the  claim  decision;  and/or  enter 
into  a  written  agreement  for  the 
payment  of  the  claim.  GSA  will 
acknowledge  receipt  of  each  letter 
containing  a  substantive  protest  and 
upon  completion  of  consideration  will 
notify  the  carrier  whether  the  claim  has 
been  sustained,  amended,  or  canceled. 
Repetitious  letters  of  protest  will  not 
serve  to  preclude  the  collection  of 
claims  found  due. 

12.  Section  101-41.504  is  revised  as 
follows: 

§101-41.504    CoNcction  action  by  ottier 


When  a  carrier  fails  to  pay  or  protest 
a  claim  and  GSA  determines  that  the 
amount  is  still  due  the  United  States, 
GSA  will  effect  collection  by  other 
means,  as  set  forth  in  paragraphs  (a) 
through  (d)  of  this  section. 


(a)  When  GSA  has  an  indebted 
carrier's  claim  against  the  Government 
on  hand  for  direct  settlement,  GSA  will 
apply  all  or  any  portion  of  the  amount 
determined  to  be  due  the  carrier  to  the 
Government's  outstanding  claim,  in 
accordance  with  the  Federal  Claims 
Collection  Act. 

(b)  When  the  action  outlined  in 
paragraph  (a)  of  this  section  cannot  be 
taken,  GSA  will  instruct  one  or  more 
Government  disbursing  offices  to  deduct 
the  amount  due  the  United  States  from 
an  unpaid  carrier's  bill.  A  3-year 
limitation  appUes  on  the  deduction  of 
overcharges  from  amounts  due  a  carrier 
or  forwarder  (31  U.S.C.  3726);  and.  a  10- 
year  limitation  applies  on  the  deduction 
of  ordinary  debts  (31  U.S.C.  3716). 

(c)  When  collection  cannot  be  effected 
through  either  of  the  above  procedures, 
GSA  normally  sends  two  additional 
demand  letters  to  the  indebted  carrier 
requesting  payment  of  the  amoimt  due 
within  a  specified  time.  Lacking 
satisfactory  response,  GSA  may  place  a 
complete  stop  order  against  amoimts 
otherwise  payable  to  the  indebted 
carrier  by  placing  the  name  of  that 
carrier  on  the  Department  of  the  Army 
"List  of  Contractors  Indebted  to  the 
United  States." 

(d)  When  actions  to  effect  collection, 
as  stated  in  the  preceding  paragraphs  (a) 
through  (c),  are  unsuccessful,  GSA  may 
report  the  debt  to  the  Department  of 
Justice  for  collection.  litigation,  and 
related  proceedings,  as  prescribed  in  4 
CFR  Part  105. 

13.  Section  101-41.505  is  amended  by 
revising  the  section  title  and  paragraph 
(a)  as  follows: 

§101-41.505    Disposition  of  collections. 

(a)  Amounts  collected  by  GSA  to 
liquidate  debts  asserted  in  the  audit  of 
transportation  accounts  are  generally 
deposited  in  the  Treasury  of  the  United 
States  as  a  credit  to  the  appropriation  or 
fund  accounts  against  which  the  original 
payments  were  charged.  When  the 
accounts  are  not  readily  identifiable  on 
the  basic  prociu-ement  documents,  the 
collected  amounts  are  deposited  to 
miscellaneous  receipts.  Collections 
identified  with  certain  Department  of' 
Defense  activities  are  deposited  to  the 
appropriate  miUtary  management  fund 
rather  than  to  the  account  from  which 
the  original  payment  was  made. 
***** 

14.  Section  101-41.506  is  amended  by 
revising  pargraphs  (a)  and  (c)  and 
adding  new  paragraphs  (d),  (e),  (f),  and 
(8)- 


Federal  Regbter  /  Vol.  50.  No.  234  /  Thursday.  December  5.  1985  /  Rules  and  Regulationg      49849 


S 101-41 J06   Traraportation  (tebts 
actonlnistratlvaly  (totormiiMd  to  b*  du*  tha 
Unitml  State*. 

(a)  Under  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  (31 
U.S.C.  3711.  et  seq.),  the  Comptroller 
General  and  the  Attorney  General  have 
joint  responsibility  for  promulgating 
standards  for  the  collection, 
compromise,  termination  or  suspension 
of  collection  action  on  any  debts 
determined  to  be  due  the  United  States. 
Regulations  defining  agency 
responsibiUties  for  collecting  amounts 
determined  to  be  due  the  United  States, 
establishing  principles  governing  agency 
collection  procedures  for  reporting 
uncollectible  debts  to  the  General 
Accounting  Office  (GAO)  or  the 
Department  of  Justice,  are  found  in  4 
CFR  Parts  101  through  105  and  in  the 
GAO  Policy  and  Procedures  Manual  for 
Guidance  of  Federal  Agencies. 
♦        ♦        •        ♦        • 

(c)  The  Director,  Office  of 
Transportation  Audits,  has  the  authority 
and  responsibility  to  audit  and  settle  all 
accounts  arising  from  the  payment  for 
domestic  and  foreign  freight  and 
passenger  transportation  services 
furnished  for  the  accoimt  of  the  United 
States  under  the  provisions  of  31  U.S.C. 
3726  without  regard  to  monetary 
limitations.  He/she  initiates  actions  on 
claims  arising  from  his/her  audit  and 
settlement  activities. 

(d)  Whenever  feasible,  debts  owed  to 
the  United  States,  together  with  interest, 
administrative  charges  and  penalty 
charges,  should  be  collected  in  full.  If 
the  debtor  requests  installment 
payments,  the  Director,  Office  of 
Transportation  Audits,  shall  determine 
the  financial  hardship  of  the  debtor  and 
may  arrange  installment  payments. 

(e)  All  liquidated  or  certain  claims 
(those  upon  which  all  audit  procedures 
under  31  U.S.C.  3728  have  been 
completed)  over  $20,000,  exclusive  of 
interest,  penalties  and  administrative 
charges  which  cannot  be  collected,  shall 
be  referred  to  the  Department  of  Justice. 

(f)  The  Director.  Office  of 
Transportation  Audits,  may  terminate 
collection  action  on,  or  setUe  by 
compromise  at  less  than  the  principal 
amount  liquidated  or  certain  claims  not 
exceeding  $20,000  exclusive  of  interest, 
penalties  and  administrative  charges  if: 

(1)  The  debtor  shows  an  inability  to 
pay  the  full  amount  within  a  reasonable 
time; 

(2)  Complete  collection  is  not 
enforceable  within  a  reasonable  time; 

(3)  The  amount  of  the  claim  does  not 
justify  the  foreseeable  collection  cost;  or 

(4)  There  are  uncertain  litigative 
probabilities. 


(g)  The  Director,  Office  of 
Transportation  Audits,  shall  prescribe 
internal  regulations  for  the  guidance  of 
GSA  personnel  collecting  claims  arising 
from  the  audit  of  transportation 
accounts. 

15.  Section  101-41.507  is  added  as 
follows: 

§101-41.507    Disciosura  to  eonaumar 
raporting  agandaa  and  rafarrala  to 
collection  aganciaa. 

GSA  may  disclose  delinquent  debts  to 
consumer  reporting  agencies  and  may 
refer  delinquent  debts  to  debt  collection 
agencies  under  provisions  of  the  Federal 
Claims  Collection  Act  and  §105-55.010 
of  these  Regulations. 

Dated:  November  18. 1985. 
T.C  Golden, 

Administrator  of  General  Services. 
[FR  Doc.  85-28831  Filed  12-»-a5:  8:45  am] 

WLUNQ  CODE  ••20-AM-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  173 

[Docket  No.  HM-172B;  Amdt  Na  1Z3-194] 

Cylinder  Retester  identification 
Procedures 

Correction 

In  FR  Doc.  85-26499,  beginning  on 
page  46054  in  the  issue  of  Wednesday, 
November  6. 1985,  make  the  following 
corrections: 

On  page  46055,  second  and  third 
colunms,  S  173.34: 

1.  In  the  introductory  text  of 
paragraph  (e),  the  first  and  third  lines, 
"period"  should  read  "periodic". 

2.  In  paragraph  (e)(1),  fifth  line,  insert 
"by"  after  "test". 

3.  In  paragraph  (e)(l)(iv),  tenth  line, 
"in"  should  read  "is". 

BtLUNO  CODE  1MS-01-M 


Federal  Highway  Administration 
49  CFR  Part  391 

[BMCS  Docket  No.  MC-III;  Notice  No.  83- 
16] 

Qualificationa  of  Drivers- 
Handicapped  Driver  Waiver  Program 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  amending  the 
Federal  Motor  Carrier  Safety 


Regulations  to  clarify  an  application 
requirement  of  the  Handicapped  Driver 
Waiver  Program.  It  has  been  FHWA 
policy  to  require  a  Waiver  Program 
applicant  with  an  upper  limb 
amputation  or  an  upper  limb  impairment 
to  be  capable  of  demonstrating  precision 
prehension  and  power  grasp  prehension. 
This  action  incorporates  that  pohcy  into 
the  rule. 

eFFECnVE  DATE  January  6, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Neill  L  Thomas,  Bureau  of  Motor 
Carrier  Safety.  (202)  755-1011;  or  Mr. 
Thomas  P.  Holian,  Office  of  the  Chief 
Counsel.  (202)  426-0346,  Federal 
Highway  Administration,  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  ET,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

qualifications  for  drivers  who  drive  in 
interstate  or  foreign  commerce  are  found 
in  49  CFR  Part  391.  Among  these 
qualifications  are  certain  physical 
standards  (49  CFR  391.41).  Two  of  the 
physical  standards  concern  drivers  who 
have  had  an  amputation  of  a  limb  or 
who  have  a  limb  impairment  (49  CFR 
3gi.41(b)  (1)  and  (2)).  These  two 
conditions  are  subject  to  the  waiver 
provisions  of  S  391.49,  Waiver  of  certain 
physical  defects. 

On  December  19, 1984,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled 
"Qualifications  of  Drivers — 
Handicapped  Driver  Waiver  Program," 
Docket  No.  MC-111,  Notice  No.  84-6  (49 
FR  49313).  The  NPRM  requested 
comments  on  a  proposal  to  clarify  an 
application  requirement  of  the  Waiver 
Program.  The  proposed  application 
requirement  required  an  applicant  with 
an  upper  Hmb  amputation  or  upper  limb 
impairment  to  be  capable  of 
demonstrating  precision  prehension 
(e.g.,  manipulating  vehicle  controls  and 
switches)  and  power  grasp  prehension 
(e.g.,  holding  and  turning  the  steering 
wheel)  in  each  upper  limb  separately.  In 
effect,  it  required  the  use  of  a  limb 
prosthesis  (artificial  limb)  for  an  upper 
limb  amputee  applicant.  An  upper  limb- 
impaired  appUcant  is  required  to  wear 
an  orthotic  device  (brace-like  device)  if 
he  or  she  is  not  capable  of 
demonstrating  precision  prehension  and 
power  grip  prehension  in  each  upper 
limb  separately  without  a  device. 

The  NmM  was  issued  because  some 
confusion  existed  among  applicants  who 
were  unaware  of  the  FHWA's  Waiver 
Program  policy  that  required  a 
demonstration  of  precision  prehension 
and  power  grasp  prehension  in  each 
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upper  limb  separatrfy.  This  FHWA 
policy  was  initiatedlbecause  of  work 
done  by  the  Knisen  jCenter  for  Research 
and  En^neering  of  me  Moss 
Rehabilitation  Hospital  in  Philadelphia, 
Pennsylvania.  The  Hrusen  Center 
developed  a  booklet  in  19^<  "Limb 
Prosthetics  for  the  Bureau  of  Motor 
Carrier  Safety."  Thi4  booklet  developed 
the  Amputee  DriverlFunctional  Matrix 
Chart  (ADFMC).  The  ADFMC  identified 
critical  driving  tasks  associated  with 
specific  types  of  amputation  or  limb- 
impairment  and  graied  their  difficulty, 
given  the  specific  h^dicap  type.  The 
chart  was  predicated  on  the  convictions 
of  physiatrists  (phyicians  specialized  in 
physical  and  rehabiitative  medicine) 
and  occupational  therapists  that  a  driver 
with  an  upper  limb  amputation  or  limb- 
impairment  must  we)ar  a  properly  fitted 
and  appropriate  pro$thesis  or  orthotic 
device  to  properly  aiid  safely  operate  a 
commercial  motor  vehicle.  Limb- 
impaired  applicants  pnay  not  require  an 
orthotic  device  if  thqy  can  demonstrate 
precision  prehensioii  and  power  grasp 
prehension  without  f  ne. 

Comments 

Six  comments  weiie  received  to  this 
proposal  Three  comnenters  supported 
the  proposal.  One  on  the  three  agreed 
that  the  proposal  should  apply  to  all 
tractor-trailer  drivers  but  thought  it  was 
unnecessary  for  lightweight  truck 
drivers  since  most  of  them  have 
automatic  transmissions.  Three  of  the 
six  were  against  the  proposal.  Two  of 
these  currently  holdjwaivers  in  the 
Waiver  Program  and  the  third  has  a 
Waiver  Pribram  driver  woricing  at  his 
motor  carrier  company. 

Comments  in  Favor  If  the  Proposal 

The  State  of  Georgia's  Division  of 
Rehabilitation  Services  concurred  «vith 
the  proposal  to  requ|%  a  demonstration 
of  precision  prehension  and  power  grasp 
prehension  by  those  individuals  wiUi 
prostheses.  However,  it  did  not 
comment  on  whether  every  upper  limb 
amputee  should  be  required  to  wear  a 
prosthesis.  I 

Conunents  from  the  Michigan 
Committee  on  Handicapped  Concerns 
agreed  with  the  propjosal  as  it  relates  to 
heavy  duty  truck  drivers  and  drivers  of 
articulated  motor  vehicles  in  particular. 
However,  the  Committee  took  exception 
to  the  proposal's  application  to  trucks 
having  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  pounds  or  less  should 
be  considered  for  exemption  if  they 
have  automatic  transmissions.  Further, 
the  Committee  pointf  out  that  some 
amputees  have  legitiinate  reasons  for 
not  wearing  prostheses  (i.e.,  difficulty  in 
fit,  excessive  sweatii  tg  in  hot  weather. 


swelling,  pain  and  skin  deterioration 
problems). 

Conunents  of  the  American  Trucking 
Associations.  In&,  (ATA)  fully 
supported  the  proposal.  It  believed  the 
ability  to  operate  switches  and  other 
controls  and  to  maintain  a  firm  grip  on 
the  steering  wheel  are  essential  to  safe 
driving.  The  ATA  requested  a  brief 
explanation  in  the  rule  of  what  is 
encompassed  in  the  function  of 
precision  prehension  and  power  grasp 
prehension. 

Coauneots  on  Opposition  to  the 
Proposal 

Two  drivers  currently  in  the  Waiver 
Program  who  believe  the  proposal  may 
affect  them  commented  on  it.  One 
pointed  out  that  his  performance  on  the 
Skill  Performance  Evaluation  (SPE)  (an 
in-vehicle  demonstration  of  ability 
evaluation]  and  his  special  medical 
evaluation  speaks  for  itself.  Further,  he 
added  he  has  an  8-year  accident-fiee 
record  driving  tractor-semitrailer 
combinations. 

A  motor  carrier  employee  commented 
that  his  carrier  has  a  Waiver  Program 
driver  who  may  be  affected  by  the 
proposal.  The  commenter  stated  the 
driver  has  driven  2.5  million  miles  over 
28  years  without  a  chargeable  accident 

Discussion 

Comments  in  opposition  to  the 
proposal  requiring  all  Waiver  Program 
applicants  to  be  capable  of 
demonstrating  precision  prehension  and 
power  grasp  prehension  were  not 
persuasive.  C)ne  commenter  spoke  of  die 
inconvenience  involved  in  adjusting  to  a 
prosthesis  as  well  as  noting  the 
potential  cost  and  time  involved  in 
purchasing  and  training  with  it.  Another 
stated  that  he  believed  the  Waiver 
Program's  special  medical  evaluation 
and  the  SI^  both  of  which  he  passed, 
were  sufficient  to  determine  he  was  a 
safe  driver.  The  third  commenter,  a 
motor  carrier  employee,  cited  the  safety 
record  of  a  driver  who  drove  for  the 
motor  carrier  and  who  had  a  waiver.  All 
three  commenters  in  opposition  are,  or 
write  of,  current  Waiver  Program 
participants.  No  comments  were 
received  from  prospective  Waiver 
Program  applicants.  No  group  data  was 
submitted.  All  statements  in  opposition 
to  the  proposal  related  to  single 
individuals  or  incidents. 

In  contrast,  the  work  of  the  Krusen 
Center  for  Research  and  Engineering  of 
the  Moss  Rehabilitation  Hospital 
included  data  on  group  statistics  when  it 
developed  its  functional  matrix  charts. 
These  charts  are  predicted  on  a  limb- 
handicapped  individual  wearing  either  a 
prosthesis  or,  if  warranted,  an  orthotic 


device.  In  addition,  the  SPE  is  a 
demonstration  of  ability  test  which 
assesses  an  applicant's  progress  in 
overcoming  a  disabiUty.  The  SPE     . 
evaluates  normal  driving  tasks.  It  does 
not  evaluate  an  appUcant  in  terms  of 
timeliness  and  correctness  of  response 
to  emergency  driving  situations.  It  is  our 
contention  that  the  at)sence  of 
prehensive  ability  in  each  upper  limb 
separately  is  a  significant  safety  risk  in 
most  emergency  situations. 

The  experts  at  the  Krusen  Center  for 
Research  and  Engineering  considered 
the  prosthetic  and  orthotic  device  costs 
and  training,  and  the  fact  that  in 
infrequent  instances  skin  deterioratioa 
problems  occur.  They  still  recommended 
a  policy  of  mandating  prosthetic  devices 
for  amputees  and,  for  limb-impaired 
individuals,  orthotic  devices  if  they  are 
warranted. 

The  comment  from  the  Michigan 
Commission  on  Handicapped  Concerns 
that  lightweight  trucks,  those  having  a 
GVWR  of  10,000  pounds  or  less,  should 
be  exempted  bom  the  proposed 
requirement  because  lightweight  vehicle 
characteristics  are  more  similar  to  those 
of  a  passenger  car  than  a  heavy  truck  is 
not  supported  by  fact.  A  report  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  entitled,  'The 
National  Accident  Sampling  System, 
1981"  stated  that  in  single  vehicle 
accidents,  "rollovers  were  almost  four 
times  more  common  for  accident- 
involved  light  trucks  and  vans  than  for 
accident-involved  passenger  cars."  The 
report  further  concluded  that,  'These 
differences  reflect  vehicle  design  and 
use."  The  report  (NHTSA  document 
number  HS  806^38)  is  available  for 
review  in  the  docket  file.  However, 
since  Part  391  contains  a  lightweight 
vehicle  exemption  (49  CFR  391.e2][  this 
is  a  moot  point  Also,  under  the  Motor 
Carrier  Safety  Act  of  1984  (Pub.  L  98- 
554.  Oct  30, 1984),  the  Waiver  Program 
is  only  appUcable  to  drivers  of 
commercial  motor  vehicles.  Under  this 
Act  a  "commercial  motor  vehicle" 
means  any  self-propelled  or  towed 
vehicle  used  on  highways  in  interstate 
commerce  to  transport  passengers  or 
property — 

(A)  If  such  vehicle  has  a  gross  vehicle 
weight  rating  of  10,001  or  more  pounds; 

(B)  If  such  vehicle  is  designed  to 
transport  more  than  15  passengers, 
including  the  driven  or 

(C)  If  such  vehicle  is  used  in  the 
transportation  of  materials  found  by  the 
Secretary  to  be  hazardous  for  the 
piuposes  of  the  Hazardous  Materials 
Transportation  Act  (49  U.S.C.  App. 
1801-1812)  and  are  transported  in  a 
quantity  requiring  placarding  under 
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regulations  issued  by  the  Seoetary 
under  such  Act 

Of  the  three  commenters  in  opposition 
to  this  proposal,  two  are  currently  in  the 
Waiver  Program  and  the  third  writes  ia 
support  of  a  driver  with  a  waiver.  About 
5  percent  (fifteen  individuals)  of  the 
current  population  of  drivers  with 
waivers  could  be  affected  by  this 
proposal.  The  majority  of  these  drivers' 
accident  records  have  been  reviewed. 
These  drivers'  records  compare 
favorably  with  other  current  Waiver 
Program  drivers'  accident  records  which 
in  turn  compare  favorably  with 
nonhandicapped  commercial  drivers' 
accident  records.  This  5-percent  group 
was  several  fold  larger  prior  to  a 
rulemaking  in  1979.  After  the  1979 
rulemaking,  the  FHWA's  Bureau  of 
Motor  Carrier  Safety  (BMCS)  instituted 
its  present  policy  which  requires  the  use 
of  a  prosthesis  for  all  upper  limb 
amputees.  In  the  case  of  an  upper  limb 
impairment,  an  orthotic  device  is 
required,  if  warranted.  Apparently, 
numerous  Waiver  Program  drivers 
affected  by  the  1979  policy  departed 
from  the  Program  either  voluntarily  or 
through  program  actions  of  the  BMCS. 
The  5-percent  group  that  remains  in  the 
Waiver  Program  has  an  acceptable 
accident  safety  record. 

Conclusion 

Because  the  highways  cannot  be  Ae 
testing  grounds  for  evaluation  of  one- 
handed  drivers,  the  FHWA  has 
determined  that  Waiver  Program 
applicants  must  be  capable  of 
demonstrating  precision  prehension  and 
power  prehension  in  each  upper  limb 
separately.  Thus,  upper  limb  aaiputee 
applicants  will  be  required  to  be 
properly  fitted  with  a  functional 
prosthesis  and  be  proficient  in  its  use 
prior  to  Waiver  Program  apphcation. 
Those  applicants  with  upper  limb 
impairments  will  be  required  to  be  fitted 
with  a  functional  orthotic  device  and  be 
proficient  in  its  use,  if  a  device  is 
warranted,  prior  to  their  application  for 
a  waiver.  It  should  be  noted  that  under 
§  391.41(b)(1)  an  upper  limb  amputation 
is  defined  as  an  amputation  when  the 
amputation  is  at  the  wrist  or  above. 
That  is,  if  one  or  several  fingers  have 
been  amputated  or  are  otherwise 
missing  or  impaired,  then  the  medical 
condition  is  categorized  as  an  upper 
limb  impairment  and  is  medically 
evaluated  under  S  391.41(b)(2).  This  is 
an  important  distinction  because  an 
amputation  under  S  391.41(bKl)  is 
always  medically  disqualifying,  whereu 
a  condition  classified  as  an  impairment 
is  subject  to  the  doctor's  medical 
judgment  of  whether  the  condition 


interferes  with  the  normal  driving  tasks 
(tf  a  commercial  driver. 

Thus,  given  the  technical  expertise 
and  the  rehabilitation  experiences  of  the 
personnel  of  the  Krusen  Center  for 
Research  and  Engineering  and  the 
inability  of  the  SPE  to  test  and  measure 
emergency  response  reaction  times, 
prudent  action  dictates  that  FHWA 
require  Waiver  Program  applicants  to  be 
capable  of  demonstrating  precision 
prehension  and  power  grasp  prehension 
in  eadi  upper  extremity  separately.  This 
requirement  will  apply  to  drivers  of 
commercial  motor  vehicles  as 
defined  under  the  Motor  Carrier  Safety 
Act  of  1984. 

Comments  from  current  Waiver 
Program  drivers  who  may  be  affected  by 
this  proposal  state  that  they  have  long 
histories  of  accident-free  driving.  The 
FHWA's  evaluation  of  the  accident 
records  of  current  Waiver  Program 
drivers  who  could  be  affected  by  this 
proposal  reveal  that  as  a  group  they 
have  good  safety  records.  Their  accident 
experience  is  comparable  to  the 
accident  experience  of  all  Waiver 
Program  drivers.  An  evaluation  of  all 
Waiver  Program  drivers  showed  as  a 
group  they  had  a  lower  accident 
frequency  per  million  miles  than 
nonhandicapped  drivers.  Therefore, 
those  drivers  currently  in  the  Waiver 
Program  who  could  be  affected  by  this 
requirement  will  be  grandfathered.  A 
driver  who  is  grandfathered  will  have 
this  fact  stated  on  the  waiver  form.  The 
statement  will  appear  in  the  space  on 
the  waiver  form  provided  for  the 
description  of  the  prosthetic  or  orthotic 
device.  It  will  state,  "grandfathered,  no 
prosthesis  required"  or  "grandfathered, 
no  orthotic  device  required"  whichever 
is  appropriate. 

The  FHWA  intends  to  stipulate  on  the 
waiver  form  that  those  drivers  who  are 
evaluated  with  a  prosthesis  or  orthotic 
device  must  wear  the  device  when 
driving  in  interstate  or  foreign 
commerce. 

The  FHWA  has  determined  that  Ais 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  imder  the 
regulatory  policies  of  the  Department  of 
Transportation.  Since  this  revision  only 
clarifies  a  current  application,  no 
economic  impact  will  result. 
Accordingly,  a  regulatory  evaluation  has 
not  been  prepared.  For  this  reason  and 
under  the  criteria  of  the  Regulatory 
FlexibUity  Act,  the  FHWA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


List  of  Subjects  in  49  CFR  Part  391 

Highways  and  roads,  Highway  safety. 
Motor  carrier — driver  qualifications, 
Motor  carrier — handicapped  driver 
waivers.  Motor  carrier  safety. 

(Catalog  of  Federal  Domestic  Assistance 
Program  f4«unber  2a217,  Motor  Cairier 

Safety) 

Issued  on:  December  Z,  1985. 
Kenneth  L.  IHenoii. 
Director,  Bureau  of  Motor  Carrier  Safety. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Title  49.  Code  of 
Federal  Regulations,  Part  391,  as 
follows: 

1.  The  authority  citation  for  Part  391 
reads  as  follows: 

Authority:  40  U.S.C.  104  and  3102, 49  CFR 
1.48. 

2.  Part  391,  Subpart  D  is  amended  by 
revising  §  391.49(d)(3)  (i)  and  (ii)  to  read 
as  follows: 

8391.49    Wahrer  of  certain  pttysical 
defects. 


(d)  *  *  • 

(3)  •  •  • 

(i)  The  medical  evaluation  summary 
for  a  driver  applicant  disqualified  under 
S  391.41(b)(1)  shall  include: 

(A)  An  assessment  of  the  functional 
capabilities  of  the  driver  as  they  relate 
to  the  ability  of  the  driver  to  perform 
normal  tasks  associated  with  operating 
a  motor  vehicle,  and 

(B)  A  statement  by  the  examiner  that 
the  appUcant  is  capable  of 
demonstrating  precision  prehension 
(e.g.,  manipulating  knobs  and  svntches) 
and  power  grasp  prehension  (e.g., 
holding  and  maneuvering  the  steering 
wheel)  with  each  upper  limb  separately. 
This  requirement  does  not  apply  to  an 
individual  who  was  granted  a  waiver, 
absent  a  prosthetic  device,  prior  to  the 
publication  of  this  amendment. 

(ii)  The  medical  evaluatimi  summary 
for  a  driver  applicant  disqualified  tmder 
S  3gi.41(b)(2)  shall  include: 

(A)  An  explanation  as  to  how  and 
why  the  impainnent  interferes  with  tiie 
ability  of  the  applicant  to  perform 
normal  tasks  associated  with  operating 
a  commercial  motor  vehide: 

(B)  An  assessment  and  medical 
opinion  of  whether  the  condition  will 
likely  remain  medically  stable  over  the 
lifetime  of  the  driver  applicant;  and 

(C)  A  statement  by  the  examiner  that 
the  applicant  is  capable  of 
demonstrating  precision  prehension 
(e.g.,  manipulating  knobs  and  switches) 
and  power  grasp  prehension  (e.g., 
holding  and  maneuvering  the  steering 
wheel)  with  each  upper  limb  separately. 
This  requirement  does  not  apply  to  an 
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individual  who  was 
absent  an  orthotic  de^ce, 
pubhcation  of  this 


granted  a  waiver. 
,  prior  to  the 
aniendment 


|FR  Doc  85-28889  Filed [12-4-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospheric 


50  CFR  Parts  61 1  ani  675 
IDockat  No.  40146-4171] 

Foreign  Fishing,  Gro^ndflsh  of  the 
Bering  Sea  and  Aic^ian  Islands  Area 

agency:  National  Maine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  instason  adjustments. 


;  NOAA  announces  the 
reapportionment  of  5,000  metric  tons 
(mt)  of  Paciflc  code  from  domestic 
annual  processing  (DAP)  to  total 
allowable  level  of  foriign  fishing 
(TALFF).  This  action  responds  to  the 
finding  that  this  amoukit  of  Pacific  cod 
will  not  be  harvested  by  U.S.  fishermen 
and  thus  can  be  madej  available  to 
foreign  fishermen.  Thai  reapportionment 
is  intended  as  a  consolation  and 
management  measure;  that  promotes 
fuller  utilization  of  Bering  Sea 
groundfish. 

DATES:  This  notice  is  i  effective  from 
December  2, 1985.  unt  1  midnight.  Alaska 
Standard  Tune.  Decei  iber  31. 1985. 
Conunents  will  be  rec  iived  until 
December  17. 1985. 

ADORESSES:  Send  con  ments  to  Robert 
W.  McVey,  Director.  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  1668,  Juneau.  AK  99802.  The 
aggregate  data  upon  4hich  this 
adjustment  is  based  Will  be  available  for 
public  inspection  durihg  business  hours 
at  the  Alaska  Regional  Office.  NMFS. 
Federal  Building.  Rooti  453.  709  West 
Ninth  Street.  Juneau.  Alaska. 
row  FURTHER  INFORMATION  CONTACT 

Ronald  J.  Berg  [Fishery  Management 
Biologist.  NMFS),  907^586-7229. 
SUPPLEMENTARY  INFORMATION:  Total 
allowable  catches  (TACs)  for  various 
groundfish  species  arq  established  under 
the  Fishery  Managemt 

Groundfish  Fishery  of, ^ 

and  Aleutian  Islands  Area  (FMP).  This 
FMP  was  developed  b^  the  North  Pacific 
Fishery  Management  (  k>uncil  (Council) 
under  the  Magnuson  F  ishery 
Conservation  and  Mai  lagement  Act 
(Magnuson  Act)  and  ii  implemented  by 
rules  appearing  at  50  CFR  611.93  and 
Part  675.  TACs  ar6  ap  >ortioned  initially 


among  domestic  annual  harvest  (DAH). 
a  nonspecific  reserve,  and  TALFF.  DAH 
amounts  are  further  apportioned 
between  DAP  and  joint  venture 
processing  (JVP).  Under  S9  611.93(b)(2) 
and  675.20(b)(l)(ii).  the  Director.  Alaska 
Region,  NMFS  (Regional  Director)  will. 
as  soon  as  practicable  aiter  April  1.  June 
1.  and  August  1.  and  on  such  other  dates 
as  he  determines  appropriate,  reassess 
and  reapportion  to  TALFT  amounts  of 
DAP  and  JVP  that  he  determines  will  not 
be  harvested  by  U.S.  vessels  during  the 
remainder  of  the  fishing  year. 

This  action  supplements  TALFF  by 
reapportioning  5,000  mt  of  Pacific  cod 
from  DAP.  The  current  DAP  catch  of 
Pacific  cod  is  59,000  mt,  or  59  percent  of 
the  100,000-mt  amount  set  aside  for  DAP 
(50  FR  35825,  September  8, 1985).  After 
reapportioning  5,000  mt  to  TALFF. 
roughly  36,000  mt  will  still  be  available 
for  U.S.  fishermen.  Certain  foreign 
fishing  interests  have  shown  a 
willingness  to  purchase  additional  U.S.- 
processed  products  if  they  are  allowed 
to  harvest  an  additional  amount  of 
Pacific  cod.  The  Regional  Director 
intends  to  promote  this  arrangement  by 
making  the  Pacific  cod  available. 
Numerical  allocations  of  Pacific  cod 
following  this  reapportionment  are 
shown  in  the  following  table: 

Table  1.— Bering  Sea/ Aleutians 
Reapportionments  of  TAG 


(In 


Kmt)] 


PtdHt  cod  TAC=220,000: 

OAP 

JVP 


TALFF 

Tow  alocatod  groundfiah 
tpadai  (induds*  oirwr 
species  not;  ttfected  by 
tis  action)' 

TAC=2,000.0(X>: 

DAP 


JVP 


TALFF.. 


jCufrenl 


100.000 
63.190 
54.120 


142.210 

007.850 

1.345 

1,158.595 


This 


-5.000 


+5.000 


-5.000 


+  5.000 


95.000 

63.190 

59.120 


137^10 

667.850 

1.345 

1.163.595 


■  See  also  SO  FR  40977,  Oct  8.  1965.  Mid  50  FR  43716, 
Oct  29.  1965. 

In  view  of  the  fact  that  few  weeks 
remain  in  the  1985  fishing  year  and  that 
foreign  fishermen  must  have  time  to 
harvest  the  additional  Pacific  cod  during 
the  remainder  of  the  year,  the  Agency 
has  determined  that  providing  a  prior 
opportunity  for  public  comments  and 
delaying  the  effective  date  of  this  notice 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 
Comments  will  be  received  for  a  period 
of  15  days  after  the  effective  date  of  this 
notice  and  will  be  considered  and 
responses  to  those  comments  will  be 
published  in  the  Federal  Register  if  this 
notice  is  modified,  superseded,  or 
rescinded. 


Classification 

This  action  is  taken  under  Authority 
of  50  CFR  611.93(b)  and  Part  675  and 
complies  with  Executive  Order  12291. ' 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675  '"'■    '      ' 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

(16  U.S.C.  1801  e/ se^)  •     ' 

Dated:  November  29. 1985. 
Cannen  |.  Blondin, 

Deputy  Assistant  A  dministrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-28898  Filed  12-2-85;  12:38  pm] 

WLUNQ  CODE  3510-23-M 


50  CFR  Part  652 

(Docket  Na  41270-5026] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisiieries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  size  limit  adjustment; 
extension  of  public  comment  period. 

summary:  NOAA  issued  a  notice  of  size 
limit  adjustment  effective  November  8, 
1985  (50  FT?  46671.  November  12, 1985)  to 
reduce  the  minimum  size  limit  for  surf 
clams  to  5  inches.  NOAA  extends  the 
public  comment  period  through 
December  1985,  because  the  initial 
response  to  the  notice  indicates  that  a 
longer  public  comment  period  would  be 
in  the  best  interest  of  the  public.  A 
number  of  constituents  suggested  they 
needed  more  time  to  discuss  the  issue 
among  themselves  prior  to  responding  to 
the  size  limit  adjustment. 

DATES:  The  public  comment  period  is 
extended  from  November  27, 1985  to 
December  31, 1985. 

ADDRESS:  Send  comments  to  Monique 
Rutledge,  Northeast  Region.  National 
Marine  Fisheries  Service,  State  Fish 
Pier.  Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope  "Comments  on 
Surf  Clam  Size  Limit."  Copies  of  the 
statistical  information  supporting  this 
rule  may  be  obtained  from  Ms.  Rutledge 
at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Monique  Rutledge.  617-281-3600. 
extension  272. 
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Dated:  November  27. 1985. 
Cannen  J.  Blondin, 

Deputy  Assiistant  Administrator  For  Fisheries 
Resource  Management,  Nation^  Marine 
Fisheries  Service. 
[FR  Doc.  85-28914  Filed  12-2-B5: 4:25  pmj 


50  CFR  Part  671 
[Docket  Na  411S4-41S4] 

Tanner  Crab  Mf  Alaska 

AOCNCV:  National  Marine  Fisheries 
Senrice  (NMFS).  NOAA.  Comnierce. 
ACTION:  Notice  of  season  closure. 

summary:  The  Director,  Alasdca  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  Tanner  aab  fishery 
in  the  Southern  District  of  RegistFatkm 
Area  H  must  be  closed  in  order  to 
protect  Tanner  crab  stocks.  The 
Secretary  of  Commerce  therefore  issues 
this  notice  closing  fishing  for  Tanner 
crab  by  vessels  of  the  United  States  in 
the  Southern  District  This  action  is 
intended  as  a  management  measure  to 
conserve  Tanner  crab  stocks. 
DATE:  This  notice  is  effective  12:00  noon, 
Alaska  Standard  Time  (AST).  December 
2, 1985.  Public  comments  on  this  notice 
of  closure  are  invited  until  December  17, 
1985. 

ADDRESSES:  Comments  should  be  sent 
to  Robert  W.  McVey,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  1868.  }uneau,  AK 
99802.  Diuing  the  15-day  comment 
period,  the  data  on  which  this  notice  is 
based  will  be  available  for  public 
inspection  during  business  hoars  (8:00 
a.m.  to  4.-30  p.m..  AST,  weekdays)  at  the 
NMFS  Alaska  Regional  Office;  Federal 
Building,  Room  453,  709  West  Ninth 
Street,  ]uneau.  Alaska. 

FOR  FURTHER  RffVRMATWM  CONTACT: 

Raymond  E.  Baghn  (NNffS  Fitbeiy 
Management  Biolo^st),  907-588-7229. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Commercial  Tanner  Crab  Fishery  off  tibe 
Coast  of  Alaska  (FMP),  which  governs 
this  fishery  in  the  fishery  conservation 
zone  (FCZ)  under  die  Magnuson  Fidiery 
Conservation  and  Management  Act 
(Magnuson  Act),  provides  for  inseason 
adjustments  of  season  and  area 


openings  and  closures.  Implementing 
rules  at  S  671.27(b)  specify  that  notices 
of  these  adjustments  will  be  issued  by 
the  Secretary  of  Commerce  under 
criteria  set  out  in  that  section. 

Section  671.26(e)  establishes  six 
districts  within  Regtatration  Area  H 
(Cook  Inlet  area)  in  orier  to  prevent 
overfishing  of  individual  Tanner  crab 
stocks  by  allowing  doaore  at  partial 
closure  of  a  partiodar  district  vAen  die 
desired  harvest  level  is  reached.  One  of 
these  districts  is  the  Southern  District 

The  Tanner  crab  season  in  Cook  Inlet 
opened  on  November  1. 1985  (50  FR 
47549:  November  19. 1985).  Hie  overall 
optimum  yield  (OY)  for  Registration 
Area  H  is  1^  to  3  million  pounds. 
Approximately  89  vessels  cau^t  an 
estimated  1.2  million  potmds  of  arab 
from  the  Southern  District  through 
November  19.  The  catch  of  legal-sized 
crabs  per  pot  (CPUE)  declined  fit)m 
approximately  32  crabs  per  pot  to  3 
crabs  per  pot  in  the  waters  east  of 
Homer  Spit,  and  declined  from  59  crabs 
per  pot  to  26  crabs  per  pot  in  the  waters 
west  of  Homer  Spit.  This  unanticipated 
rapid  decline  in  CPUE,  an  average  catch 
of  over  50  sublegal  and  female  Tanner 
crab  per  pot,  and  the  catch  of 
substantial  numbers  of  king  crab 
necessitates  the  closure  ofthis  fishery  to 
protect  Tanner  and  king  crab  stocks. 

In  light  of  this  information,  the 
Regional  Director,  in  accordance  with 
S  671.27(b),  has  determined  that 

1.  Actual  conditions  of  Tanner  crab 
stocks  in  the  Soodiem  District  of  Cook 
Inlet  are  substantially  different  from 
conditions  anticipated  at  the  beginning 
of  the  fishing  year  and 

2.  These  dOiferences  reasonably 
support  the  need  to  protect  those  Tanner 
crab  stocks  by  closing  the  Soudtem 
District  of  Cook  Inlet  as  defined  in 

S  671.28(e)(lMii).  from  12fl0  noon.  AST, 
December  2, 1985,  until  12:00  noon. 
Alaska  Daylight  Tune,  April  3a  1W8,  at 
which  time  the  closure  ofthis  disMot 
prescribed  in  Table  1  of  i  071.21(a)  will 
begin. 

This  closure  will  become  effective 
after  this  notice  is  filed  for  paUic 
inspection  with  the  Office  of  the  Federal 
Register  and  the  closure  is  publicized  for 
48  hours  through  procedures  of  iia 
Alaska  Depiartmait  of  Fish  and  Game. 
Public  comments  on  this  notice  of 
closure  may  be  submitted  to  the 


Regional  Director  at  the  address  stated 
above.  If  comments  are  received,  the 
necessity  of  this  closure  will  be 
reconsidered  and  a  subsequent  notice 
will  be  published  in  the  Federal 
Register,  either  confirming  this  notice's 
continued  effect  modifying  ft.  or 
rescinding  it 

OUnrMatten 

Tanner  crab  stocks  in  the  Southeto 
District  %vill  be  subject  to  damage  hfj 
overfishing  unless  the  closure  takes 
e£Eect  prempdy.  The  Agency,  therefore, 
finds  for  good  cause  that  advance 
opportunify  for  public  comment  on  this 
order  is  contrary  to  the  public  interest 
and  that  no  delay  should  occur  in  its 
effective  date. 

This  action  is  taken  under  the 
audiorify  of  SO  CFR  Part  671  aad 
compUes  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  S71 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseg. 

Dated:  December  2, 1965. 
Canaea  |.  BkMkbi. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Maine 
Fisheriat  Service. 
[FR  Doc.  8S-2891S  Filed  12-»-8S:  4:28  pm] 

MUJNOCOOE  ISIO-a-M 

50CFRPartf71 
[Docket  Na  seKe-5iS2] 

Tanner  Crab  Off  Alaska 

Correction 

la  FR  Doc.  6S-2757t  beginnii^  oo 
page  47549.  in  the  issue  of  Tuesday, 
Nov^aber  19. 1985.  make  the  following 
corrections: 

1.  On  page  47549,  second  cohmm.  m 
die  DATES  column  of  the  tabie- 

a.  Tlie  entry  for  H  (Cook  Inlet)  should 
have  read  "Nov.  1  to  Apr.  30."; 

b.  The  entry  for  )  (Westward),  Semidi 
Island  Section,  should  have  read  "Jan. 
15  to  May  IS." 

2.  On  page  47S50.  third  column,  the 
eighth  line  of  amendatory  instruction  4 
should  have  read:  "paragraph  (e)(i)(i} 
du-ough  (e){lXiv)  are". 

WLumcooc  twi  »%-m 
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TTits  section  of  tfw 
notices  to 


FEDERAL  REGISTER 
Ithe  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  th^e  notices 


is  to  give  interested 


opportunity  to  particfwte  In  the  njle 

making  prior  to  the 

rules. 


DEPARTMENT  OF  JAGRICULTURE 

Federal  Crop  Insu^Mic*  Corporation 

7CFR  Part  440 

(Docket  Na  2719S] 

Texas  Cttnis  Tree  ^rop  Insurance 
Regulations 

agency:  Federal  Crbp  Insurance 
Corporation,  USDA 
ACTION:  Proposed  n  ile. 


persons  an 


adoption  of  the  final 


The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Tex$s  Citrus  Tree  Crop 
Insurance  Regulatioiis  (7  CFR  Part  440). 
effective  for  the  198^  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to:  (1)  Add  ai  a  cause  of  loss  the 
unavoidable  failure  bf  irrigation  water 
supply  after  insuraiice  attaches;  (2) 
change  the  method  hf  calculating  the 
insured's  share  of  an  indemnity  at  loss 
adjustment  time;  (3)|add  a  provision  to 
not  insure  that  acreage  where  grafting 
on  existing  root  stoqk  was  performed 
within  one  year  prior  to  the  date 
insurance  attaches;  (4)  add  a  provision 
to  provide  a  coverage  level  if  the  insured 
does  not  select  one;  ](5)  lengthen  to  20 
days  the  delay  before  insurance  against 
hurricane  and  freeze  attaches  after 
application  is  signed;  (6)  add  a  provision 
to  provide  that  damage  to  a  grove  of 
over  80  percent  willjbe  considered  as 
100  percent  damage^;  (7)  add  definitions 
for  "ASCS".  "Cyclo#°"  "p— —- ••  —J 


"Freeze",  and 
ae  "County"  to 
ated  outside  the 
1  the  county. 
4te:  Written 


"Frost";  and  (8)  red 

clarify  when  land  1 

county  is  included 

OATCS:  Comment  D  , 

comments,  data,  and  opinions  on  this 

proposed  rule  must  be  submitted  not 

later  than  January  6,,  1986,  to  be  sure  of 

consideration. 

AOORCSS:  Written  comments  on  this 

proposed  rule  shoul*  be  sent  to  the 

Office  of  the  Manag  r.  Federal  Crop 

Insurance  Corpora  tii  in.  Room  4096, 

South  Building,  U.S.  Department  of 

Agriculture,  Washin  ;ton,  DC,  20250. 
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FOR  RMTHEll  iNFORMATtON  CONTACT 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricultvire,  Washington,  DC.  20250. 
telephone  (202)  447-3325. 

SUFPLEMCNTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
November  1, 1990. 

Merritt  W.  Sprague.  Manager,  FCIC, 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  hi: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  the  action  will  not  increase 
the  federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibilily 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and    ' 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
Texas  citrus  tree  policy  are: 

1.  Section  1 — Add  the  failure  of 
irrigation  water  supply  because  of 
unavoidable  cause  as  an  insurable 
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cause  of  loss.  This  clarifies  intent  since 
it  is  implied  in  Section  2. 

2.  Section  2 — Add  a  clause  to  change 
the  method  of  calculating  the  insured's 
share  of  an  indemnity  on  crops  at  loss 
adjustment  time.  This  limits  the 
insured's  indemnity  to  the  insured's 
interest  in  the  crop  at  the  time  of  loss. 

Add  a  provision  to  exclude  acreage    ' 
from  insurance  when  the  citrus  on  which 
grafting  on  existing  root  stock  has  been 
performed  within  one  year  prior  to  the 
date  insurance  attaches. 

3.  Section  4 — Add  a  provision  for  a 
coverage  level  if  the  insured  does  not 
select  one. 

4.  Section  7 — Lengthen  from  the  10th 
day  to  the  20th  day  the  date  insurance 
against  hurricane  and  freeze  attaches 
after  application  is  signed.  This  change 
allows  a  sufflcient  time  lapse,  that 
losses  from  these  causes  cannot  be 
foreseen. 

5.  Section  9 — Add  a  provision  to 
provide  that  any  grove  with  over  80 
percent  damage  will  be  counted  as  100 
percent  damaged.  This  change  is  made 
because  when  over  80  percent  of  the 
grove  is  damaged,  it  is  not  worth  caring 
for  and  has  to  be  replaced. 

6.  Section  17— Add  definitions  for  the 
terms  "ASCS".  "Cyclone",  "Freeze",  and 
"Frost". 

Amend  the  "County"  definition  to 
clarify  when  land  located  outside  the 
county  is  deemed  to  be  in  the  county. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC,  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  440 

Crop  insurance.  Texas  Citrus  Tree. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  {7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Texas  Citrus  Tree  Insurance 
Regulations  (7  CFR  Part  440),  effective     - 
for  the  1987  and  succeeding  crop  years, 
to  read  as  follows: 


» 
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PART  440— TEXAS  CITRUS  TREE 
INSURANCE  REGULATIONS 

Subpart— Regulations  for  Iha  1987  and 
Succeeding  Crop  Years 

440.1    Availability  of  Texas  citnis  tree 
insurance. 

44a2    Premiam  rates,  coverage  levels, 
amounts  of  insurance,  and  prices  at 
which  indemnities  shall  be  computed. 

440.3  OMB  control  numbers. 

440.4  Creditors. 

440.5  Good  faith  reliance  on 
misrepresentation. 

440.6  The  contract. 

440.7  The  application  and  polipy. 
Authority:  Sees.  506.  516.  Pub.  L  75^30. 52 

Stat.  73,  77,  as  amended  [7  U.S.C.  1506, 1518) 

Subpart— Regulations  for  the  1967  and 
Succeedtotg  Crop  Years 

§440.1    AvaHability  of  Texas  cHnistTM 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  of  citrus  trees 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Fed«-al  Crop  Insurance 
Act,  as  amended.  Tlie  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  for  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  440.2    Prenrtum  rates,  coverage  levels, 
amounts  of  insurance,  and  prices  at  wtiich 
indemnities  shall  be  computed. 

(a)  Hie  Manager  shall  establish 
premium  rates,  coverage  levels,  amounts 
of  insurance,  and  prices  at  which 
indemnities  shall  be  computed  for  citrus 
trees  which  will  be  included  in  the 
actuarial  table  on  file  in  the  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  amount  of 
insurance,  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§440.3    OMB  oonbol  mimbefs 

The  OMB  control  numbers  are 
contained  in  Subpart  H  of  Part  44a  T^tle 
7CFR. 

§440.4    Creditors 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 


§  440.5    Qood  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  Texas  Citrus  Tree  insurance 
contract,  whenever,  (a)  An  insured 
under  a  contract  of  crop  insurance 
entered  into  under  these  regulations,  as 
a  result  of  a  misrepresentation  or  other 
erroneous  action  or  advice  by  an  agent 
or  employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entided  to 
aa  indemnity  because  of  faihire  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
comphed  with  or  waived;  and  (b]  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  Hnds  that:  (1)  An  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
■  erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiiuns 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§440.6    Theoootraet 

The  insurance  contract  shaD  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  citrus  trees  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  apphcation,  the 
policy,  and  die  county  actuarial  table. 
Any  changes  made  in  tiie  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  440.7    The  application  and  poOcy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  citrus  trees  as 
landlord  or  owner-operator.  Tlie 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  sales  dosing  date 
on  file  in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determinatioo  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 


the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  sales  closing 
date  for  submitting  applications  in  any 
county,  by  placing  the  extended  date  on 
file  in  the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register,  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FQC 
regulations  for  the  1967  and  succeeding 
crop  years,  a  confract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  citnis 
tree  confract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1967  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400-^eneral 
Adminisfrative  Regulations  [7  CFR 
400.37. 40a38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Texas 
Citrus  Tree  Crop  Insurance  PoBcy  for 
the  1987  and  succeeding  crop  years  are 
as  follows: 

DEPARTMENT  OF  AGRICULTUKE 

Federal  Crop  Imwiranne  Corpora  tioo 

Texas  Cibvs  Tree — Crop  Insurance  Policy 

(This  is  a  continuous  contract  Refer  to 
Section  15.] 

Agreement  to  Insure:  We  will  provide  the 
insurance  described  in  this  policy  ia  return 
for  the  premium  and  your  compliance  with  all 
applicable  provisuxis. 

Throughout  this  policy  "you"  and  "jcmT 
refer  to  the  insi3«d  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporatioa 

Tanas  end  Condiriews 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  damage  to  dtnu  trees  resulting 
from  the  following  causes  occurring  within 
the  insurance  period: 

(1)  Freeze; 

(2)  Frost 

(3)  Excess  moisture; 

(4)  Hail; 

(5)  Fire; 

(6)  Cyclone: 

(7)  Tornado; 

(S)  Feiittre  of  the  irrigatioii  water  aapply 
due  to  unavoidabie  cause  occurring  after 
insurance  attaches; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9g. 

b.  We  win  not  insure  against  any  cause  of 
loss  or  damage  to  the  citrus  trees  due  to: 
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pciuding  Temples) 

es  except  Star  Ruby 

^pefruit  trees; 
purpose  of 
I  fruit  and/or  juice. 


(1)  Fire  whers  weeds  |and  other  forms  of 
undergrowth  have  not  been  controlled  or  tree 
prunings  have  not  been  removed  from  the  . 
grove;  I 

(2)  The  neglect  mismanagement  or 
wrongdoing  of  you,  any  (nember  of  your 
household,  your  tenants,  or  employees: 

(3)  The  failure  (o  follow  recognized  good 
grove  management  practices: 

(4)  The  faUure  or  brea|(down  of  irrigation 
equipment  or  facilities:  | 

(5)  The  failure  to  follow  recognized  good 
citrus  tree  irrigation  practices;  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  ttiare  insured. 

a.  The  crop  insured  wfll  be  any  of  the 
following  insurable  citnip  tree  types 
(hereafter  called  trees)  you  elect: 

Type  I,  Early  and  mid^ason  orange  trees; 

l^rpe  n.  Late  orange  (ii 
trees; 

Type  m.  Grapefruit  I 
trees; 

Type  IV.  Star  Ruby  j 
which  are  set  out  for  theb 
harvesting  citrus  as  fresl{ 
which  are  located  on  inspired  acreage,  and  for 
which  an  amount  of  insuf^nce  and  premium 
rate  are  provided  by  the  actuarial  table. 

b.  The  acreage  insured!  for  each  crop  year 
will  be  trees  located  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect 

c  The  insured  share  is  i  your  share  as 
landlord  or  owner-operator  in  the  insured 
citrus  tree  at  the  time  inalirance  attaches. 
However,  only  for  the  pifpose  of  determining 
the  amoimt  of  indemnity,  your  share  will  not 
exceed  your  share  at  the  time  of  loss. 

d.  We  do  not  insure  anjr  acreage: 

(1)  For  the  crop  year  thje  application  for 
insurance  is  filed  unless  the  acreage  has  been 
inspected  and  considered  acceptable  to  us: 

(2)  On  which  grafting  i^  existing  root  stock 
has  been  performed  within  1  year  prior  to  the 
date  insurance  attaches: 

(3)  Where  the  grove  management  practices 
carried  out  are  not  in  accordance  with  those 
practices  for  which  prem  um  rates  have  been 
established; 

(4)  Maintained  or  set  o  «t  for  experimental 
purposes: 

(5)  In  any  established  { rove  which  does  not 
have  the  potential  to  produce  at  least  70 
percent  of  the  area  average  yield  for  the  type 
and  age.  unless  we  agree  in  writing  to  insure 
that  acreage;  or 

(6)  Which  is  not  irrigati  (d. 

e.  We  may  limit  the  ins  iired  acreage  to  any 
acreage  limitation  establi  shed  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  time  insurant  e  attaches. 

f.  We  may: 

(1)  Exclude  &t)m  insura  nee;  or 

(2)  Limit  the  amoimt  of  insurance  on;  any 
acreage  which  was  not  in  sured  by  us  the 
previous  crop  year. 

3.  Report  of  acreage,  sti  are,  number,  type, 
age  of  trees,  and  where  applicable,  practice. 
You  must  report  on  our|  form: 

a.  All  the  acreage  of  trdes  in  the  country  in 
which  you  have  a  share; 

b.  The  practice; 

c.  Your  share  at  the  tin^  insurance 
attaches;  and 
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d.  the  type,  number  of  trees,  and: 

(1)  Date  of  original  set  out;  or 

(2)  Date  of  replacement  and/or  dehorning, 
if  more  than  10  percent  of  the  trees  on  any 
imit  have  been  replaced  or  dehorned  in  the 
previous  5  years;  and 

e.  Within  72  hours  of  the  completion  of  set 
out  the  acreage,  type,  number  of  trees,  and 
the  date  set  out  is  completed  for  any 
insurable  acreage  of  trees  set  out  after  June  1 
of  the  crop  year,  if  you  elect  to  insure  such 
acreage  during  that  crop  year. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  trees  located  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  lune  30.  AU  indemnities 
may  be  determined  on  the  basis  of 
information  you  submit  on  this  report.  If  you 
do  not  submit  this  report  by  June  30,  we  may 
elect  to  determine,  by  unit  the  insured 
acreage,  share,  and  practice  or  we  may  deny 
liabihty  on  any  unit  Any  report  submitted  by 
you  may  be  revised  only  upon  our  approval. 

4.  Coverage  levels  and  amounts  of 
insurance. 

a.  The  coverage  levels  and  amounts  of 
insurance  are  contained  in  the  actuarial 
table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
amount  of  insurance  on  or  before  the  sales 
closing  date  as  established  by  the  actuarial 
table  for  submitting  applications  for  the  crop 
year. 

d.  The  amount  of  insurance  will  be  reduced 
for  any  acreage  which  has  not  reached  the 
fourth  growing  season  after  being  set  out  or 
fifth  year  following  dehorning.  The  amount  of 
insurance  will  be  the  product  obtained  by 
multiplying  the  amount  of  insurance  selected 
from  the  actuarial  table  by: 

(1)  25  percent  the  year  of  set  out  or  the  year 
following  dehorning; 

(2)  40  percent  the  first  growing  season  after 
being  set  out  or  the  second  year  following 
dehorning; 

(3]  60  percent  the  second  growing  season 
after  being  set  out  or  the  third  year  following 
dehorning;  or 

(4)  75  percent  the  third  growing  season 
after  being  set  out  or  the  fourth  year 
following  dehorning. 

e.  The  amount  of  insurance  will  be  reduced 
proportionately  for  any  unit  on  which  the 
stand  is  less  than  90  percent,  based  on  the 
original  planting  pattern. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
amoimt  of  insurance  per  acre  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  insurance 
attaches. 

b.  Interest  will  acciuv  at  the  rate  of  one 
and  one-half  percent  (1  Vt%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

6.  Deducations  for  debt 

Any  tmpaid  amount  due  us  may  be 
deducted  from  an  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 


any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  on  insured  acreage 
on  June  1  for  each  crop  year  except  that  for 
the  first  crop  year  and  notwithstanding 
section  2d(l): 

(1)  If  the  application  is  accepted  by  us  after 
June  1,  the  insurance  against  hurricane  and 
freeze  will  attach  the  twentieth  day  after  the 
application  is  signed  by  you:  and 

(2)  If  any  insurable  acreage  is  set  out  after 
June  1,  insurance  will  attach  on  the  date  set 
out  is  completed  for  the  unit  if  the  acreage  is 
reported  within  72  hours  after  the  date  of 
completion  except  insurance  against 
hurricane  and  freeze  will  attach  the  twentieth 
day  after  you  report  such  acreage. 

b.  The  insurance  period  ends  at  the  earlier 
of: 

(1)  May  31  following  the  beginning  of  the 
crop  yean  or 

(2)  total  destruction  of  the  insured  trees. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss,  you 
must  give  us  written  notice  of: 

(1)  The  dates  of  damage;  and 

(2)  The  causes  of  damage. 

b.  If  you  are  going  to  claim  an  indemnity  on 
any  unit  we  will  have  the  right  to  inspect  all 
insured  acreage  and  damaged  trees  before 
pruning,  dehorning,  or  removal. 

c.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  trees  on  the 
unit  or 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indenmity  unless 
you: 

(1)  Furnish  records  concerning  all  trees  on 
the  unit 

(2)  Show  that  any  damage  to  the  trees  has 
been  directly  caused  by  one  or  more  of  the 
insured  causes  during  the  insurance  period; 
and 

(3)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
amount(8]  of  insurance; 

(2)  Multiplying  this  result  by  the  applicable 
percent  of  loss  determined  by  subtracting 
&t>m  the  actual  percent  of  damage 
determined  in  accordance  with  section  9e,  the 
following  applicable  amount: 

(i)  25  percent  (for  Coverage  Level  3)  and 
dividing  the  result  by  75  percent; 

(ii)  35  percent  (for  Coverage  Level  2)  and 
dividing  the  result  by  65  percent;  or 

(iii)  50  percent  (for  Coverage  Level  1)  and 
dividing  the  result  by  50  percent;  and 

(3)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  Jower 
premium  that  the  actual  premium  determined 
to  be  due,  the  indemnity  will  be  reduced 
proportionately. 
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e.  The  total  amount  of  indemnity  will 
include  both  trees  damaged  and  trees 
destroyed  due  to  an  insurable  cause. 

(1)  The  acutal  percent  of  damage  to  count 
will  be: 

(a)  The  percent  of  damage  determined  by 
dividing  the  number  of  scaffold  limbs 
(scaffold  limbs  are  limbs  directly  attached  to 
the  trunk)  damaged  in  an  area  from  the 
trunk  to  a  length  equal  to  one-fourth  [V*]  the 
height  of  the  tree,  by  the  total  number  of 
scaffold  limbs  before  damage  occurred.  Any 
trees  with  over  80  percent  actual  damage  will 
be  counted  as  100  percent  damaged  unless 
the  damage  occurs  within  one  year  of  set  out: 

(b)  Any  grove  with  over  80  percent  actual 
damage  will  be  counted  as  100  percent 
damaged  unless  the  damage  occurs  within 
one  year  of  set  out:  or 

(c)  The  percent  of  damage  resulting  from 
insurable  causes  occuring  during  the  crop 
year  of  set  out  as  follows: 

(i)  100  percent  if  the  trees  are  killed  back  to 
the  root  stock:  or 

(ii)  90  percent  if  the  trees  have  less  than  12 
inches  of  live  wood  above  the  bud  imion. 
However,  no  damage  will  be  considered  if 
more  than  12  inches  of  wood  above  the  bud 
union  is  alive. 

(2)  Any  percentage  of  damage  by  uninsured 
causes,  will  not  be  included  in  the  actual 
percent  of  damage. 

f.  The  amount  of  indemnity  will  be 
determined  at  the  earlier  of: 

(1)  Total  destruction  of  the  trees;  or 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period. 

g.  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  citrus  trees  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78-A, 
"Request  to  Exclude  Hail  and  Fire." 

h.  You  must  not  abandon  any  acreage  to  us. 

i.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

j.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  hable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  Hnal  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  197B  (41  U.S.C.  611).  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

k.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 


other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  ataches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
persons  determined  to  be  beneficially  entitled 
thereto, 

I.  If  you  have  other  Are  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  polic>',  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other  • 
insurance;  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the  trees  on 
the  unit  before  the  fire  and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  viodance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  sudi  act  or 
omission  occurred. 

II.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  by  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  fit>m  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  grove. 

You  must  keep  for  two  years  after  the  time 
of  loss,  records  of  the  trees  destroyed  and 
damaged  on  each  unit  including  separate 
records  showing  the  same  information  for 
any  uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply,  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  grove  for  purposes 
related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  for  such  crop  year. 
Thereafter,  the  contract  will  continue  in  force 


for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  and  insurance  on  any  type 
of  citrus  trees  may  be  canceled  by  either  you 
or  us  for  any  succeeding  crop  year  by  giving 
written  notice  on  or  before  the  cancellation 
date  preceding  such  crop  year. 

c.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due  if  deducted  from: 

(1)  An  indemnity  will  be  the  date  you  sign 
the  claim:  or 

(2)  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

d.  The  cancellation  and  tennination  dates 
are  May  31  prior  to  the  date  insurance 
attaches. 

e.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

f.  The  contract  will  terminate  if  no  premium 
is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your 
amount  of  insurance  at  which  indemnities  are 
computed  is  no  longer  offered,  the  actuarial 
table  will  provide  the  amount  of  insurance 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  February  28  preceding  the 
cancellation  date.  Acceptance  of  any  change 
will  be  conclusively  presumed  in  the  absence 
of  notice  from  you  to  cancel  the  contract 

17.  Meaning  of  terms. 

For  the  purposes  of  Texas  citrus  tree  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  amounts  of  insurance,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  citrus  tree  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "Contiguous  land"  means  land  which  is 
touching  at  any  point  except  that  land  which 
is  separated  by  only  a  public  or  private  right- 
of-way  will  be  considered  contiguous. 

d.  "County"  means: 

(1)  The  county  shown  on  the  application: 
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(2)  Any  addititmal  lanf  tocated  in  a  local 
producing  area  borderin|  on  the  county  as 
shown  by  the  actuarial  ttble;  and 

(3|  Any  land  identified  by  an  ASCS  fenn 
aariai  number  for  the  county  but  physically 
located  in  another  county. 

•i  "Crop  year"  means  the  period  beginning 
June  1  and  extending  through  May  31  of  the 
foilownng  year  and  will  Us  designated  by  the 
calendar  year  in  which  tl  i«  inaorance  period 
ends. 

F.  "Cyclone"  means  only  a  large-scale, 
atmospheric  wind-and-piessure  system 
characterized  by  low  pressure  at  its  center 
and  counterclockwise  dicular  wind  motion 
tvimtfa  has  been  named  bv  the  United  States 
Weather  Service  and  whfch  has  snatained 
winds  in  excess  of  58  milfes  per  hours  at  the 
nearest  U.S.  Weather  Senvice  reporting 
station  to  the  crop  damage  at  the  time  of  the 
crop  damage.  1 

g.  "Dehorning"  means  fie  cutting  back  of 
each  scaffold  limb  to  a  letigth  that  is  no 
longer  than  Mi  the  height  of  the  tree. 

h.  "Destroyed"  means  t^es  which  are 
damaged  to  the  extent  thi  it  removal  is 
required. 

i.  "Freeze"  means  the  c  jndition  that  exists 
when  air  temperatures  o\  er  a  widespread 
area  remain  at  or  below  3  2  degrees 
Fahrenheit 

j.  "Frost"  means  the  coi  idition  that  exists 
when  the  air  temperature  around  the  plant 
falls  to  32  degrees  Fahrenheit  or  below, 
k.  "Insurable  acreage"  fieans  the  land 
classified  as  insurable  byius  and  shown  as 
such  by  the  actuarial  tablfe. 

I.  "Insured"  means  the  Berson  who  is  an 
owner  of  the  trees  insured  and  who 
submitted  the  application!  accepted  by  us. 

m.  "Person"  means  an  individual, 
partnership,  association,  torporation,  estate, 
trost.  or  other  legal  entityj  and  wherever 
applicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thfteof. 

n.  "Service  office"  mea^s  the  office 
servicing  your  contract  a^  shown  on  the 
application  for  insurance  or  such  other 
approve  office  as  may  be  selected  by  you  or 
designated  by  us. 

o.  "Set  out"  means  trankplanting  the  citrus 
tree  fram  the  nursery  to  tne  grove. 

p.  'Total  destruction"  i 
occurrence  of  damage  by  | 
which  have  been  set  out  i 
in  excess  of  80  percent. 

q.  "Unit"  means  all  ina 
country  of  any  one  of  the  tree  types  referred 
to  in  section  2  of  this  poli<jy,  located  on 
contiguous  land  on  the  dafe  insurance 
attaches  for  the  crop  year} 

(1)  In  which  you  have  a^OO  percent  share. 
or 

(2)  bi  which  you  are  a  )iint-owner. 
Land  which  would  othenwse  be  one  unit  may 
be  divided  according  to  as plicable  guidelines 
on  file  in  your  service  office.  Units  will  be 
determined  when  the  acr^ge  is  reported. 
Errors  in  reporting  units  ntey  be  corrected  by 
us  to  conform  to  applicabfe  guidelines  when 
adfusting  a  loss.  We  may  consider  any 
acreage  and  share  thereofi  reported  by  or  for 
your  spouse  or  child  or  anfr  member  of  your 
household  to  be  your  bom  i  fide  share  or  the 
bona  fide  share  of  any  oth  er  person  having 
an  interest  therein. 


leans  the 

nit  to  the  trees 
jiore  than  one  year 

able  acreage  in  the 
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TX.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain' 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  ofHce  within  the  designated  time 
unless  othewise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determine  by  the  time  of  our 
receipt  of  the  nvritten  notice. 

Done  in  Washington,  DC,  on  October  31, 
1985. 

Edward  Haws, 

Acting  Manager,  Fedepal  Croplhsurance 
Corporation. 

[FR  Doa  86-28S2t  Filed  12-4-65;  a'45  am] 
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DEPARMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[OedMt  No.  85-IMI-11S-AO] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  and 
LocMteed-CaHfomia  Company  Model 
L-1011  Series  Airplanes 

AoeiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  Proposed  Rulemaking 
(NPRM],         

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modiHcation  of  the  left 
rear  fan  cowl  door  support  stowage 
mechanism  on  all  Lockheed  Model  L- 
1011  series  airplanes  and  Boeing  Model 
747  series  airplanes  powered  by  Rolls- 
Royce  RB211-524  engines.  TTiis 
proposed  AD  is  prompted  by  nine 
reports  of  engine  throttle  control 
mechanism  jamming  caused  by  an 
unrestrained  left  rear  fan  cowl  door 
support  that  fell  among  the  throttle 
mechanism  linkage.  The  throttle  control 
jamming  coidd  result  in  loss  of  engine 
control. 

DATE:  Comments  must  be  received  on  or 
before  January  27, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 


Airworthinesv  Rules  Docket  No.  85-NM- 
115-AD.  17900  Pacific  Highway  South, 
C-68966,  Seatde.  Washington  98168.  The 
service  bulletin  specified  in  this  notice 
may  be  obtained  from  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle,  Washington  98124t  the 
Lockheed-California  Company,  P.O.  Box 
551,  Burbank,  California  91520. 
Attention:  Commercial  Support 
Contracts,  DepL  63-11,  U-33,  B-1;  of  the 
Service  Modification  Engineer,  RB211 
Propulsion  System,  Rolls-Royce  Limited, 
P.O.  Box  31,  Derby,  England.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington;  the  SeatUe  Aircraft 
CertiHcation  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington;  or  at 
the  Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kanji  K.  Patel  (for  Model  747 
airplanes).  Propulsion  Branch.  ANM- 
1040S,  Seatde  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 
telephone  (206)  431-2973;  or  Mr.  Stephen 
Kolb  (for  Model  L-1011  airplanes). 
Supervisory  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Northwest  Moimtain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  548- 
2835. 
SUPPLEMENTARY  mFORMATHMC 

Canunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
rsgidatory  docket  nimiber  and  be 
submitted  to  duplicate  to  the  address 
sepcified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  AH  conunents  submitted  will 
be  available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will,  be  filed 
in  the  Rules  Docket 

Availability  of  NPRM 

Any  person  may  obtain:  a  copy  of  this 
Notice  of  Proposed  Rulemaking  ^4PRM) 
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by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  O^ice  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-115-AD,  17900 
Pacific  Highway  South,  0-68966,  Seattle, 
Washington  98168.   ' 

Discussion 

Nine  incidents  have  been  reported  of 
the  engine  throttle  control  jamming  on 
Lockheed  Model  L-1011  series  airplanes 
and  Boeing  Model  747  series  airplanes 
powered  by  Rolls-Royce  RB211-524 
engines,  due  to  interference  from  an 
unstowed  left  rear  fan  cowl  door 
support.  On  both  types  of  airplanes,  the 
support  is  a  telescopic  strut,  which  is 
attached  at  one  end  to  the  fan  cowl  door 
through  a  swivel  joint;  and,  in  a  stowed 
position,  it  is  secured  at  the  other  end  in 
a  housing  by  a  pip-pin  type  mechanism. 
It  is  possible  to  close  the  fan  cowl  door 
with  the  strut  in  the  unstowed  position 
on  multiple  engines  on  the  same 
airplane.  The  strut,  if  not  stowed  and 
secured  properly,  may  fall  on  the  engine 
trottle  control  cables  and  jam  the  cables, 
thereby  restricting  the  crew's  ability  to 
manipulate  the  throttle. 

To  prevent  incidents  of  jamming  of 
the  throttle  controls,  Rolls-Royce  issued 
Service  Bulletin  (S/B)  SB  RB211-71- 
7254,  Revision  1,  on  December  7, 1984, 
recommending  modification  to  improve 
the  stowage  mechanism  design.  The 
improved  design  incorporates  a  baulking 
bracket  for  the  strut,  which  restrains  the 
strut  from  falling  on  the  throttle  control 
cables  in  the  event  the  strut  was  not 
stowed  properly  and  the  fan  cowl  door 
was  closed. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  designs,  the  FAA  is  proposing 
an  airworthiness  directive  (AD)  which 
would  require  modifications  in 
accordance  with  Rolls-Royce  Service 
Bulletin  RB211-71-7254,  Revision  1, 
dated  December  7, 1984,  on  all  Lockheed 
L-1011  series  airplanes  and  all  Boeing 
Model  747  series  airplanes  equipped 
with  RB211-524  engines. 

Approximately  113  U.S.  registered 
Model  L-1011  series  airplanes  would  be 
affected  by  this  AD.  No  U.S.  registered 
Boeing  Model  747  series  airplanes 
powered  by  RB211-524  engines  would 
be  affected.  It  is  estimated  that  it  would 
take  four  manhours  at  $40  per  manhour 
and  $120  for  parts  for  each  engine 
modified.  Based  on  these  figiues,  the 
cost  to  modify  the  Model  L-lOll 
airplanes  is  estimated  to  be  $840  per 
airplane,  or  $94,920  for  the  airplanes  on 
the  U.S.  register.  The  cost  to  modify  a 
Model  747,  should  one  be  imported,  in 
the  future,  would  be  $1,120  per  airplane. 


For  these  reasons,  the  FAA  has 
determined  that  this  document  (1] 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procediu^s  (44 
FR 11034;  February  26, 1979);  and  it  is 
certified  under  the  criteria  ojf  the 
Regulatory  Flexibilify  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  Boeing  Model  747  or 
Lockheed  Model  L-1011  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-(  AMENDED] 

1.  The  authoxify  citation  for  Part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.B9. 

2.  By  adding  the  following  new 
airworthiness  directivie: 

Boeing  and  Lockbeed-Califomia  Company: 

Applies  to  all  Boeing  Model  747  ^ries 
airplanes  equipped  with  Rolls-Royce 
RB21 1-524  engines  and  all  Lockheed 
Model  L-1011  Series  airplanes, 
certificated  in  any  category.  To  prevent 
loss  of  throttle  control  caused  by  an 
unstowed  left  rear  fan  cowl  door  support, 
accomplish  the  following  within  12 
months  after  the  effective  date  of  this 
AD,  unless  already  accomplished: 

A.  Modify  the  fan  cowl  support  strut 
stowage  mechanism  in  accordance  with 
Rolls-Royce  Servtce  Bulletin  RB211-71-7254. 
Revision  1.  dated  December  7, 1984. 

B.  Alternate  means  of  compliance  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region,  for  Boeing  Model  747 
airplanes;  or  the  Manager,  Ixis  Angeles 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region,  for  Lockheed  Model  L-1011 
airplanes. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modfication  required 
by  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 


from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707,  Seattle, 
Washington  98124;  the  Lockheed-California 
Company,  P.O.  Box  551,  Burbank.  California 
91520;  or  from  Service  Modification  Engineer, 
RB211  Propulsion  Systems.  Rolls-Royce 
Limited.  P.O.  Box  31,  Derby,  England.  These 
documents  may  be  examined  at  the  FAA 
Northwest  Moutain  Region.  17900  Pacific 
Highway  South,  Seattle,  Washington:  the 
Seattle  Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattle.  Washington:  or 
the  Los  Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

Issued  in  Seattle,  Woshington,  on 
November  27, 1985. 
Wayne  |.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-28873  Filed  12-4-85;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Amendments  to  Minimum  Financial 
and  Related  Requirements  for  Futures 
Commission  Merchants  and 
Introducing  Brokers 

AOENCY:  Commodity  Futures  Trading 

Commission. 

action:  Reopening  of  the  comment 

period. 

summary:  On  August  5. 1985,  the 
Commodify  Futures  Trading 
Commission  ("Commission")  published 
proposed  amendments  to  the  minimum 
financial  and  related  requirements  for 
futiu«s  commission  merchants  ("FCMs") 
and  introducing  brokers  ("IBs")  (50  FR 
31612),  and  allowed  sixty  days  for 
public  comment  thereon,  until  October  4, 
1985.  By  letters  dated  August  28  and  29, 
1985,  two  exchanges  requested  a  sixfy- 
day  extension  of  the  comment  period. 
The  Commission  subsequently  extended 
the  comment  period  for  thirty  days,  to 
November  4, 1985.  50  FR  39133 
(September  27, 1985).  By  letters  dated 
September  26  and  October  10, 1985,  an 
exchange  requested  a  further  extension 
of  the  comment  period,  noting  that  in 
conjunction  with  other  exchanges,  it 
was  in  the  process  of  analyzing  data 
essential  to  responding  to  the  issues 
raised  in  the  Commission's  proposals. 
The  Commission  subsequently  extended 
the  comment  period  for  an  additional 
four  months,  until  March  5, 1986,  with 
respect  only  to  the  proposal  to  require 
FCMs  to  calculate  a  concentration 
charge  in  computing  their  adjusted  net 
capital.  The  Commission  stated  that  it 
believed  that  sufiicient  time  had  been 
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provided  for  inter 'sted  parties  to 
respond  to  the  otqer  proposals  that  were 
published  on  Augist  5. 50  FR  45831 
(November  4, 19U). 

The  Commissioii  has  reviewed 
approximately  seventy-five  comments 
ainsady  received  on  its  financial'  role 
proposals.  Based  apon  that  review,  and 
before  proceeding  further,  the 
Commission  has  determined  to  reopen 
the  comment  period  on  the  other  August 
S  financial  rule  praposals  until  March  5, 
1986  in  order  to  p^mit  commenters  to 
address  among  other  things  certain 
other  commenters'  suggested 
alternatives.  The  Commission  wishes  to 
note,  however,  that  its  reopening  of  the 
comment  period  does  not  foreclose  the 
Commission  eithei  from  electing  to  treat 
each  of  the  various  financial  rule 
proposals  separataly,  as  it  has 
previously  indicated,  or  from 
determining  baseq  upon  comments 
submitted  that  two  or  more  of  the  items 
may  be  considered  together. 
DATES:  Notice  is  hereby  given  that  all 
comments  on  the  proposed  amendments 
to  the  minimum  financial  and  related 
requirements  for  FCMs  and  IBs 
published  on  AugiBt  5, 1985  must  be 
submitted  by  Manih  5, 198a 

TOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Paten|,  Associate  Chief 
Counsel,  or  Gary  Q.  Miller,  Assistant 
Chief  Accountant,  Division  of  Trading 
and  Markets,  Cominodity  Futures 
Thiding  Commissiin.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone  (202) 
254-8955. 


SUPPIEMENTARV  I 


kTION: 


L  Defait/Defidt  Ac 

The  Commissioi^  proposed  to  require 
that  an  PCM  exclude  from  its  Burrent 
assets  any  accounf  which  is  in  a  debit  or 
deficit  status  as  of  Mie  close  of  business 
on  the  day  the  account  reaches  that 
status,  without  allowing  a  one-day  grace 
period  as  at  presedt.  The  Commission 
proposal  was  in  response  not  only  to  the 
demise  of  Volume  Investors  Corporation 
but  also  because  the  Commission 
reeendy  became  a^are  that  some  FCMs 
have  not  taken  thejproper  capital  charge 
when  customers  coitinue  to  trade  while 
their  accounts  are  ^n  a  deficit  status. 

Several  commenters  stated  that  the 
elimination  of  the  ($ne-day  grace  period 
would  present  praqtical  problems 
because  most  FCM  accounting  systems 
do  not  provide  reports  on  account  status 
until  the  morning  at  the  following 
business  day,  makfig  it  difficult  to 
determine  whether!  an  accoimt  was  in  a 
debit  or  deficit  statins  at  the  close  of  a 
particular  day  unti)  the  next  morning.  It 
was  farther  stated  that  the  Federal 
Reeerve  wire  transfer  system  closes 
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before  all  of  the  commodity  maiicets 
close,  making  the  transfer  of  funds  by 
wire  before  the  following  morning 
impossible.  These  commenters  said  it 
would  be  unfair  to  require  an  immediate 
capital  charge  regardless  of  the 
creditworthiness  of  the  customer  in  view 
of  these  administrative  difficulties.  In 
light  of  those  comments  and  the 
Commission's  reconsideration  of  this 
issue,  the  Commission  believes  that  an 
alternative  to  its  proposal  suggested  by^ 
some  commenters  may  have  merit.  The 
suggested  alternative  amendment  to 
Rule  1.17(c)(2](i)  would  read  as  follows: 

Exclude  any  unsecured  commodity  futures 
or  option  account  containing  a  ledger  balance 
and  open  trades,  the  combination  of  which 
liquidates  to  a  deflcit  or  containing  a  debit 
ledger  balance  only  and  which  did  not  satisfy 
an  undermargined  condition  which  existed 
the  previous  business  day.  (new  language 
in  italics) 

Under  this  alternative,  if  an  account 
went  into  a  debit/deficit  condition  on  a 
particular  day,  the  one-day  grace  period 
would  still  apply,  but  if  the  account  had 
been  undermargined  the  previous  day 
and  that  condition  had  not  been 
alleviated,  an  immediate  exclusion 
woidd  be  required.  The  Commission 
requests  that  commenters  specifically 
address  this  suggested  alternative 
treatment  of  debit/deficit  accounts 
during  the  additional  comment  period. 
In  this  connection,  commenters  should 
also  address  how  this  calculation  relates 
to  the  current  calculation  of  a  captial 
charge  for  accounts  in  an 
undermargined  status. 

//.  Net  Capital  Treatment  of  Securities 
and  Receivables 

The  Commission  proposed  to 
establish  good  control  locations  where 
securities  can  be  held  in  order  for  them 
to  be  treated  as  current  assets  of  an 
PCM  or  IB.  These  control  locations 
were:  (1)  The  FCM  or  IB  itself;  (2)  a 
primary  government  securities  dealer; 
(3)  certain  banks;  or  (4)  a  commodities 
or  securities  clearing  organization. 
Another  FCM  or  IB  would  not  be  a  good 
control  location.  Securities  subject  to  a 
repurchase  agreement  or  a  reverse- 
repurchase  agreement  would  also  have 
to  be  held  in  one  of  the  specified  control 
locations,  provided  that  an  FCM  or  IB 
could  not  enter  into  a  repurchase 
agreement  with  another  FCM  or  IB,  and 
provided  further  that  a  conterparty  to  a 
reverse-repurchase  agreement  widi  an 
FCM  or  IB  could  not  maintain 
possession  of  the  collateral.  Additional 
conditions  relating  to  counterparty 
confirmation,  safekeeping  receipts  to  be 
issued  by  a  custodian  other  than  the 
FCM  or  IB,  and  restrictions  on  the 
custodian's  ability  to  encumber  or 


dispose  of  securities  were  also 
proposed. 

Several  conunenters  noted  that  issues 
related  to  the  treatment  of  repurchase 
agreements  and  reverse-repurchase 
agreements,  a  principal  but  not  the  sole 
focus  of  the  Commission's  proposal 
relating  to  the  net  capital  treatment  of 
securities  and  receivables,  and  currently 
under  review  by  the  Securities  and 
Exchange  Commission  ("SEC"),  certain 
other  agreement  agencies,  and  in 
Congress.  Many  commenters-stressed 
the  need  for  consistent  treatment  in  this 
area.  The  Commission  is,  of  coiu^e, 
aware  of  the  activities  of  other  agencies 
in  this  area,  and  Commission  staff  and 
SEC  staff  have  held  discussions  on  these 
issues  prior  to  and  since  the  publication 
of  the  Commission's  proposals  on 
August  5, 1985.  The  Commission 
consults  and  coordinates  with  the  SEC 
regarding  various  aspects  of  the 
financial  rules  so  that,  to  the  extent 
practicable,  FCMs  and  broker-dealers 
and,  in  particular,  dually-registered 
firms,  are  not  subject  to  inconsistent 
requirements.  Moreover,  the  structure  of 
the  capital  rule  generally  assiunes  the 
consistent  treatment  of  securities  by  the 
SEC  and  the  CFTC.  Therefore,  die 
Commission  has  detei^nined  to  defer 
temporarily  any  action  with  respect  to 
its  August  5  proposals  regarding  the  net 
capital  treatment  of  securities  and 
receivables  pending  further  consultation 
and  coordination  with  the  SEC  In  this 
connection,  the  Commission  has  been 
advisEfd  that  the  SEC  expects  to  publish 
its  own  proposals  with  respect  to 
repurchase  and  reverse-repurchase 
agreements  prior  to  March  5, 1988.  Any 
interested  party  wishing  to  provide 
comments  to  the  Commission  on  these 
matters  should  feel  free  to  do  so  and  the 
Commission  will  share  all  comments  to 
date  and  any  further  comments  with  the 
SEC  and  other  appropriate  agencies 
during  its  consultative  process. 

The  Commission  also  proposed  in  its 
August  3  release  that  for  any  loan, 
advance  or  other  form  of  receivable  to 
be  considered  secured,  the  FCM  or  IB' 
would  be  required  to  have  possession  or 
control  of  the  collateral  (again,  the 
counterparty  could  not  have 
possession).  If  the  proposal  were 
adopted,  a  perfected  security  interest  in- 
collateral  would  no  longer  constitute 
security  for  a  receivable.  The 
Commissioa  hereby  requests  comment 
on  its  view  that  the  possession  or 
contlrol  of  warehouse  receipts  would 
satisfy  the  requirement  to  "possess  or 
control"  the  collateral  and  also,  if  not 
eliminated,  whether  different  treatment 
should  be  accorded  security  interests  of 
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different  degrees  i.e.,  first  security  is 
different  from  subordinate  interest 

m.  Guaranteed  Aoooonts 

The  Commission  proposed  that  an 
FCM  could  not  consider  an  account  to 
be  guaranteed  unless  a  written 
guarantee  agreement  governing  such  an 
account  is  filed  with  the  FCM,  together 
with  an  opinion  of  counsel  station  that 
the  guarantee  agreement  is  sufficient  to 
be  a  binding  guarantee  under  applicable 
local  law.  Tlie  rule  would  also  provide 
that  if  a  guaranteed  account  becomes 
undermargined,  the  existence  of  a 
guarantee  agreement,  standing  alone, 
would  not  be  sufficient  to  alleviate  the 
guaranteed  account's  undermargined 
status.  Such  an  account's 
undermargined  status  could  only  be 
alleviated  by  accruals  on,  or  a  reduction 
of,  open  positions,  or  by  the  deposit  of 
additional  funds.  The  rule  would  also 
provide  that  if  the  FCM  had  prior 
written  authorization  of  the  guarantor, 
and  there  were  sufficient  excess  net 
equity  in  the  guarantor's  account,  the 
FCM  could  transfer  funds  fi-om  the 
guarantor's  account  to  the  guaranteed 
account  Unless  and  until  any  of  those 
actions  were  taken,  however,  the 
guaranteed  account  would  remain 
undermargined.  There  would  be  similar 
treatment  if  a  guaranteed  account  were 
in  debit  or  deficit  status.  The  proposal 
was  intended  to  clarify  existing 
interpretations,  which  extend  back  to 
Commodity  Exchange  Authority 
Administrative  Determination  No.  15 
(August  10, 1937).  Several  commenters 
agreed  that  a  guarantee  itself  should  not 
be  good  capital  just  as  a  guarantee  is 
not  treated  as  a  ourent  liability.  This  is 
already  the  Commission's  view.  The 
.  question  is  how  is  this  effect  achieved. 
Certain  commenters  stated  that  die 
transfer  of  funds  to  the  appropriate 
account  which  would  be  required  under 
the  new  rule  may  present  various 
operational  problems  and  perhaps 
adverse  tax  consequences.  The 
Commission,  however,  believes  that  any 
adverse  consequences  would  arise  from 
the  substance  of  the  transaction,  which 
is  a  loan  of  margin  fiom  one  account  to 
another,  and  not  from  the  effect  of  the 
transfer  itself.  Alternatives  to  the 
proposal  which  have  been  suggested 
include  the  use  of  an  escrow-lype 
account  which  could  be  establislied  by  a 
guarantor  for  its  guaranteed  accounts.  It 
has  also  been  suggested  that 
consideration  be  given  to  the 
development  of  a  imiform  guarantee 
agreement  legally  validated  for  use  in 
each  jurisdiction  in  which  a  firm  has  a 
branch  office  as  a  way  to  cut  costs  and 
eliminate  the  need  for  an  opinion  of 
counsel  for  each  guarantee.  The 


Commission  believes  these  suggestions 
may  have  merit  and  specifically 
requests  that  commenters  address  these 
suggestions  in  any  additional  comments 
and,  in  particular,  consider  how  such 
suggestions  could  be  implemented.  In 
this  connection,  the  Commission  notes 
that  guarantees  have  caused  problems 
in  several  insolvencies. 

rv.  Other  Matters 

As  noted  above,  the  Commission 
previously  extended  the  comment  period 
with  respect  to  its  proposal  to  require 
FCMs  to  calculate  a  concentration 
chcu^e  in  computing  their  adjusted  net 
capital.  In  that  notice,  several  areas  of 
possible  modification  to  the  August  5 
concentration  charge  proposal  were 
discussed,  and  comment  was 
specifically  requested  thereon.  The 
Commission  would  appreciate  receiving 
the  workpapers  which  have  already 
been  developed  by  the  exchanges  and 
by  other  commenters  who  have  not 
provided  the  basis  for  any  calculations 
previously  submitted,  but  the 
Commission  does  not  believe  that 
commenters  need  to  make  any  further 
calculations  with  respect  to  its  original 
proposal.  The  Commission  wishes  to 
reiterate  its  request  for  comment  on 
possible  modifications  to  the  original 
concentration  charge  proposal,  including 
the  suggestion  of  otiier  alternatives  that 
may  be  responsive  to  that  request 
Alternative  calculations  ahoidd  be 
supported  by  sample  impact  data.  Due 
to  the  complexity  of  this  imdertaking, 
the  Commission  fully  expects  that 
before  any  final  action  would  be  taken 
on- a  concentration  charge  rule  or  any 
responsive  alternatives  submitted,  there 
would  be  a  reproposal  and  a  further 
opportunity  for  interested  persons  to 
comment.  Furthermore,  the  Commission 
reserves  the  right  to  repropose  the  other 
items  included  in  the  August  5, 1985, 
release  if  the  Commission  determines 
such  a  procedure  to  be  warranted  after 
reviewing  all  comments  it  receives  on 
these  issues. 

The  Commission  wishes  to  encourage 
commenters  to  suggest  possible 
alternatives  not  previously  discussed  by 
the  Conunission  regarding  any  of  the 
financial  rule  proposals  and  to  discuss 
whether  any  single  proposal  or 
combination  mi^t  eliminate  the  need 
for  any  other  proposal.  For  example, 
commenters  should  also  consider 
whether  creating  a  special  class  of 
segregated  funds  for  fioor  traders  and 
brokers  accounts  would  provide 
adequate  protection  for  public  customer 
funds  in  a  Volume-type  situation  absent 
a  capital  charge.  Commenters  might  also 
address  whether  an  alternative  to  the 
capital  charge  on  undermai^ined 


accounts  which  would  require  that  the 
amount  of  such  a  charge  instead  be 
added  to  a  firm's  required  funds  in 
segregation  would  be  helpful.  The 
Commission  therefore  welcomes  written 
comments  from  all  interested  parties 
who  liave  not  yet  submitted  any  written 
comments,  and  invites  those  who  have 
already  submitted  written  comments  to 
supplement  their  prior  submissions  in 
light  of  the  matters  raised  herein. 

Issued  in  Washington,  DC,  on  December  2. 
1985  l>y  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  85-28905  Filed  12-4-85: 8:45  am] 

MIXING  CODE  SSSI-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  166  and  167 

[CGDS4-021] 

Port  Access  Route  Study  Results 

agency:  Coast  Guard,  DOT. 
ACnON:  Notice  of  study  results. 


r:  This  notice  publishes  the 
results  of  the  Port  Access  Route  Study 
as  reopened  by  announcement  in  the 
Federal  Register  on  July  26, 1985  (49  FR 
30078).  The  study  area  included  the  area 
immediately  westward  f  the  Santa 
Barbara  Channel  off  Point  Arguello 
along  the  coast  of  central  California. 
Only  the  results  for  this  study  area  are 
published  in  this  document  Study 
results  for  adjacent  areas  have  been 
previously  published  and  are  noted  in 
the  back^^und  section. 

In  order  to  provide  a  right  of  way  lor 
navigation  through  areas  of  offshore 
development  and  to  separate  opposing 
lanes  of  traffic  the  following  routing 
measures  are  recommended:  an 
extension  of  the  Santa  Barbara  Channel 
traffic  separation  scheme  to 
approximate  position  120  degrees.  55 
minutes  west  longitude,  and  a  fairway 
system  continuing  west  and  north  bom 
that  position  to  35  degrees  latitude. 


FON  ■nmnmnnmomumom  contact: 

Mr.  Christopher  Young,  Office  of 
Navigation.  (G-NSR-^,  Reaml40B.  US. 
Coast  Guard  Headquarters,  2100  2nd 
Sti-eet  SW.,  Washington.  DC  20503. 
telephone  number  (202)  245-0106, 
between  6  ejn.  and  3:30  pjn.,  Monday 
through  Friday.  Information  is  also 
available  from  Lieutenant  Commander 
Rober  Varanko,  Elevendi  Coast  Guard 
District  (mvs).  room  709,  400  Oceangate, 
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Long  Beach.  CA  90822|  telephone  (213) 
590-2301). 

SUPPLEMENTARY  INFORMATION: 

Background 

Port  Access  routing  needs  in  the  area 
northwest  of  the  Santa  Barbara  Channel 
o^  of  California  were  ktudied  between 
1979  and  1962,  and  results  were 
published  on  June  24.  ^t  47  FR  27430. 
One  recommendation  developed  during 
that  study  was  to  extetid  the  Santa 
Barbara  Channel  trafnc  separation 
scheme  (TSS)  westward  approximately 
25  miles  to  a  new  precautionary  area  oH 
of  Point  Arguello,  then  northward 
another  32  miles  to  35l  latitude  where  it 
would  join  with  a  shipping  safety 
fairway. 

All  permanent  amenldments  to  an 
existing  TSS  on  international  waters, 
including  a  TSS  extension,  must  be 
approved  by  the  International  Maritime 
Organization  (IMO),  before  they  can  be 
implemented.  Also,  a  newly  adopted 
TSS  on  the  United  Stales  Outer 
Continental  Shelf  cannot  be  effective 
until  it  has  completed  I  he  rulemaking 
process  as  required  by  the  Ports  and 
Waterways  Safety  Act  (PWSA)  (33 
U.S.C.  1223). 

The  proposed  exteru  ion  was  first 
submitted  to  the  IMO  i  >ub-Committee  on 
Safety  of  Navigation  (3UBNAV)  at  it 
28th  Session  in  October  1983  for  an 
initial  technical  review*.  SUBWAV 
determined  at  that  time  that  the 
proposed  extension  of  he  Santa 
Barbara  Channel  TSS  i  lid  not  have 
sufficient  aids  to  navig  ition  to  provide 
for  vessel  position  fixing  within  IMO 
design  criteria.  The  Su  >committee 
would  reconsider  the  p  roposal  if 
permanent  platforms  q  jalifying  as  aids 
to  navigation  to  suppoi  t  the  TSS  are 
constructed  in  the  vicii  lity  of  the 
proposed  extension. 

In  areas  where  a  TS!  i  does  not  meet 
IMO  requirements  but  ivhere  a  right  of 
way  for  navigation  is  niecessary.  the 
PWSA  provides  an  alternative  in  the 
form  of  safety  fairways  in  which  fixed 
structures  are  not  pern  itted. 
Establishment  of  a  fair  vay  does  not 
involve  IMO  approval. 

As  a  result  of  the  SUBNAV 
determination,  the  Coabt  Guard  decided 
the  area  needed  further  study.  A  Port 
Access  Route  Study  was  reopened  on 
July  26, 1984  (49  FR  30Cf  8).  The  scope  of 
the  Study  was  limited  i^  geography  to 
the  area  of  the  TSS  protoosed  to  IMO 
and  included  the  issue  bf  the  siting  of 
exploratory  drilling  platforms  adjacent 
to  TSS  lanes.  The  Eleventh  Coast  Guard 
District  conducted  the  iitudy 
encompassing  the  folio  wing  geographic 
areas: 


UMI 


Segment  (1)  is  off  the  coast  between 
Point  Sal  and  Point  Arguello,  and  is 
bounded  by  a  line  connecting  the 
following  geographical  positions: 


Lautude 

Longitude 

aS'OffOO"  N. 

121"ir48"  W. 

34*30-45"  N. 

121'00'20"  W. 

34*2S'00"  N. 

i2Toro(r  w. 

K-woaru. 

121*25'00"  W. 

Segment  (2)  is  a  circular  area  off  the 
coast  of  Point  Arguello.  The  circle  has  a 
radius  of  four  miles  centered  upon 
geographical  position  34*27*18"  N 
latitude.  121'02'30"  W  longitude. 

Segment  (3)  is  off  the  coast  between 
Point  Arguello  and  Point  Conception 
and  is  bounded  by  a  line  connecting  the 
following  geographical  positions: 


Latitude 

Longitude 

34'29'09-  N. 

120*5ffl2-  W. 

34'22'20'  N. 

120*29'42'  W. 

34"ir3Q-  N. 

120*3112'  W. 

34*24'33'N. 

lacss-oo'  W. 

The  Port  Access  study  for  these  areas 
was  performed  in  accordance  with  the 
Ports  and  Waterways  Safety  Act  (33 
U.S.C.  1223(c)(3)  and  1224).  During  the 
study  the  Coast  Guard  consulted  with 
federal  and  state  agencies  and 
considered  the  views  of  representatives 
of  the  maritime  community,  port  and 
harbor  authorities  and  assoications, 
environmental  groups  and  other  parties 
who  may  be  affected  by  the  study 
results. 

During  the  study  the  Coast  Guard 
submitted  a  new  proposal  identifying 
sites  of  prespective  platforms  to  Uie  30th 
session  of  SUBNAV  which  met  in 
December  1984,  for  its  technical 
evaluation.  This  proposal  was  supported 
by  development  plans  for  lease  tracts 
off  Point  Conception  which  had  recently 
become  available.  The  new  proposal 
would  have  extended  the  TSS  only  as 
far  as  a  new  precautionary  area  off  of 
Point  Arguello  because  no  definite 
information  was' available  on  any  future 
structures  to  be  sited  beyond  the 
precautionary  area. 

At  its  30th  session  SUBNAV  approved 
a  partial  extension  of  the  TSS  nearest  to 
the  known  platforms.  The  approval 
allows  the  TSS  to  be  extended  only  to  a 
point  nineteen  miles  beyond  the  Santa 
Barbara  Channel,  six  miles  short  of  the 
proposed  precautionary  area.  However, 
SUBNAV  again  advised  that  additional 
extensions  to  the  west  "would  probably 
become  acceptable  if  another  offshore 
platform  with  appropriate  aids  to 
navigation  were  to  be  established  in  the 
future  .  .  .   west  of  longitude  120*50' 
W."  (Subcommittee  report,  number  30/ 
11). 

The  SUBNAV  approval  of  the  partial 
extension  of  the  TSS  was  conditioned 
on  the  establishment  of  a  high  powered 
radar  beacon  (racon)  and  a  light  with  a 


twenty  mile  range  on  platform  Harvest 
at  position  34'38.09  N,  120'40.46'  W. 
The  TSS  extension  cannot  become 
effective  until  this  condition  is  met  or 
until  an  alternative  aid  to  navigation  is 
approved  under  the  IMO  process. 

All  TSS  change  approved  by  SUBNAV 
must  also  be  adopted  by  the  IMO 
Maritime  Safety  Conunittee  (MSC).  The 
nineteen  mile  extension  of  the  Santa 
Barbara  Channel  TSS  was  adopted  by 
the  MSC  in  May  1985.  The  approved 
extension  is  a  portion  of  segment  3  of 
the  study  area.  _. 

Findings  and  Conclusions 

The  study  reaffirmed  the  need  for  a 
traffic  routing  system  to  the  northwest 
of  the  Santa  Barbara  Channel.  The 
estimated  traffic  volume  both  north  and 
south  of  15-18  vessels  per  day  in  the 
study  area,  coupled  with  the  increasing 
number  of  proposed  offshore  platforms.' 
is  sufficient  to  justify  a  designated 
routing  system. 

In  light  of  the  rejection  by  IMO  of  the 
full  extension  of  the  Santa  Barbara  TSS. 
as  proposed  in  the  original  port  access 
study,  the  recommended  alternative  is  to 
establish  a  safety  fairway  in  the  area 
which  was  not  approved  as  a  TSS.  The 
fairway  will  preserve  a  right-of-way  for 
navigation  until  such  time  as  new 
structures  are  erected  which  can  serve 
as  aids  to  navigation,  and  a  new  TSS 
proposal  can  be  submitted  to  IMO.  After 
information  becomes  available  on 
development  prospects  for  nearby 
tracts,  a  study  should  be  conducted  to 
determine  whether  a  TSS  is  needed 
within  these  fairways  and  whether 
platforms  existing  or  planned  at  that 
time  would  meet  IMO  requirements  for 
aids'to  navigation  supporting  a  TSS. 

The  recommended  fairway  is  in  the 
same  position  as  the  previously 
proposed  TSS.  with  a  one-mile  wide 
fairway  in  place  of  the  traffic  lanes,  and 
a  non-fairway  separation  area.  In  place 
of  the  precautionary  area,  the  one-mile 
wide  fairways  will  be  connected  in  such 
a  way  as  to  permit  gradual  course 
changes  for  vessels  transiting  the  area. 
At  the  northernmost  point  (35  degrees 
north  latitude),  these  fairway  areas  will 
connect  to  the  coastal  fairway  proposed 
by  the  Twelfth  Coast  Guard  District  in 
its  study  of  the  Central  California  Coast 
(47  FR  46043;  Oct  14. 1982). 

During  its  study,  the  Eleventh  Coast 
Guard  District  also  reaffirmed  the  need 
for  a  buffer  zone  policy  with  guidelines 
on  siting  of  structures  near  TSS  lanes,  as 
described  in  the  original  port  access 
study  results  (47  FR  27433;  June  24, 
1982).  Details  of  the  policy  and 
guidelines  are  available  from  the 
Eleventh  District  on  request.  In  general. 
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in  a  fflofaile  dciUing  tmit  ^{Kf  ODU)  ^or 
platfonnand  sllsw  atttending  vessels 
.'BQfUB  toiDaneiiveriMitluuit:Tianaein  for 
paasing  ilraffic  lin  the  ailpjining  ;laDe.  ^e 
intent  is  alsoiopreveilt  tfaedutvigable 
poctions  of  a  Iraffic  llane  ifram  Wing 
reducted  iby  pennanent.'atiEaatuEEi 
adiacent  ie  ithe  lane. 

A  joint  US.  Coaat  •Guard.  Gotps  at 
■Eifgineen  and  Kfinerab  Managemant 
•Service  policy  on  siting  «f  gtmichires  in 
proximi^  ta  ttialSic  ftqparation  adhanaes 
and  fairways  is  needed.The  Coast 
Guard  is  currently  woiking  with  the 
Corps  jjf  £Qgineers  to  develqp  m  jiroaess, 
within  the, permit xegulations,  awhioh 
wouId.aUowa  navigationaafe^ 
evaluation-of  a  structure  ibeloEe  a  permit 
is  issued,  when  it  is  proposed  tehedn 
proximity  to  a  (designated  shippiiig  lane. 

With  neapect  to  possible  impacts  on 
other  x^shofe  activitiea,  it  was 
determined,  in  conaukation  with  Ihe 
Minerals  Management  Service,  that  £0 
lease  tracts  might  be  affected  hy  the 
recommended  routing  system.  12  tracts 
in  this  area  have  already  been  leased. 
Specific  economic  impacts  on  the 
offshore  lease  program  were  not 
available  at  the  time  of  this  study.  With 
the  modification  of  the  eight-mile 
diameter  precautionary  area  to  a  pair  of 
one-mile  wide  fairways,  the  area  of  the 
tracts  affected  by  recommendation  is 
substantially  reduced.  Following  is  a. list 
of  tracts,  identified  by  block  number, 
which  the  Eleventh  Diatmot  determined 
would  be  a^ected  ^yy  the  recommended 
routing  system. 

It.  12. 13,  U.  £6.  57.  Sa.  300, 
146. 147. 189.  190.  IW.  192. 
279,  -280.  281,  322,  324.  325, 
412,  4T3,  414,  415,  456.  457. 
503,  504,  548,  547,  936,  937, 
SI182.  7183.  5184,  52&2,  52M 
S381.  ■S8B2.  5360,  5984,  54^ 
5389,  fi4M,  .'S48S,  £M6,  filB7, 
SS87.  fiSaS.  5896,  BfiM 

Genwailly,  Where  TSS  or  labway 
lanes  are  one-mile  <wide,'tmderlying 
resources  are  accessible  Via  direc^onal 
drilling.  In  the  long  run,  'however, 
adjustments  may  be  necessary  to  allow 
recovery  ef  known  deposits.  In -sudi 
cases,  a  port  access  study  may  'be 
needed  to  determine  w^tfflHfr  alternative 
routing  is  possible  through  areas  w'here 
other  lease  rights  may  be  effected  and 
whether,  in  the  case  of  a  TSS,  the 
adjustment  weald  oonform  with  IMO 
guideUnes. 

Implementation 

A  notioe.of|icapo8ed  mlerndddi^ 
(NMM)  is  planned  for  piibticsFtion  in 
1986 1o  jgopose  extension  of  the  Santa 
Barbara  irS5  as  farasit  hasJbeen 
approved  by  IMQ,  and  a  shipping  safiety 


fairway  «i6tenAng  nerdiwin€  «ver  ^flie 
portion  of)tbe<«)dghfiany  proposed  TSS 
e)^nsttm  Whidi  hem  not  received  INfO 
ai^pevaL  All  oemments  received  -and 
alternatives 'evttluaied  during  Sie^tudy 
will  "be  fully  «ona^ered  in  developing 
the'NnM.  "Hk  T5S«9rtenBion  and 
safety  fairway  to  be  proposed  are 
deecr&ed  as  follows: 

Recommended  TSS  Extension 

la*)  A -separation  zoneiurandedliy  a 
'line  connectiiig  flie  f dflowing 
geugrajdiical  positionB: 


ENVIRONMENTAL  PROTECnON 


Latitude 

■Longitude 

M'lB'M'tN. 

-utrararw. 

34*18'54'  N. 

UO'Sd'M'-W. 

M^K^-AL 

ittriais'm. 

M',23-46-  II. 

T2B^2ff'W. 

fb)  A  traffic  lane  for  wesfboonfl  IrafBc 
between  the  separation  -zone  and  a  tine 
connecting  Ihe  foHowing  geogngihicail 
positions: 

34-ziurTi.  iT/narsr  w. 

34'2B'9r  fi.  larsi-zr  w. 

{c)  A  traffic  lane  for  eastbound  traffic 
between  the  separation  cone  and  a  line 
connecting  the  following  geographical 
positions: 

34'lff00*N.  120*31 '08' W. 

34*22'48"  N.  UO'52'42'  W. 

Recommended  Shipping  Safety  Fairway      *^  CFR  Part  73 


WCFRtaitTQf 
[OPTS-4200aC;  BH^raiL3n»^ 

Fluoroalkenes;  ProtpoMri  l^esl  flute 

Correction 

In  m  E>oc.  9S-X52S  'beginning  «n  paje 
WtSS  iin  ttie  issue  of  Wedrteadajc, 
WoveuJbar  B,  W6S,  make  4w  foHowing 
corrections: 

1.  On  page  46194,  in  flie  Jfirst  i^blumn, 
in -flie  eighth -line -of  the -sixth  txmipllete 
paragraph,  ••«(nKl){A}ei)"  shotfldTsad 

2.  On  page  48138.  in  the  second 
column,  in  flie  twenty-fourth  line  of  (he 
second  complete  paragraph. 
"1  799.T70Q[(ilfll(Q{2J'  should  read 
"?799.T700(c7tlKiIlC){2r':  and 

3.  On  page  46141,  in  the  third  odhmm. 
in  the  ninth  line,  "VDR"  should  read 
"VDF*. 

BlUJNBCaOE  1iOS-«1-a 


FEDERAL  COMMUNICATIONS 
COMMISSION 


(a)  One  fairway  will  be  reoommended 
for  west  find  northbound  Iraffic  i(an  area 
of  approximately  one  mile  in  width 
between  rhumb  lines  ijoining  ilfae 
following  poaitisnsj: 


im.  102.  103,  M5. 

LafHude 

lamgHude 

234,  28S,  .236.  278, 

34*26'3r-N. 

120*51'zr  W. 

367.  3B&.  369,  370, 

34*28'80-  N. 

120*5730- W. 

45a  469,  501,  502, 

«4*3n5-N. 

i2nn"4r'w. 

938.'980.  981,  982 

36'Oiy(Xrti. 

1M*M'30"W. 

,  5284,  5285,  -5286, 

SB^MrOO'K 

iai*»B"W'w. 

,  '5386,  5887,  5388, 

34"30'45'  N. 

izi'OB'oe*  w. 

,  '5488.  sua,  :5490, 

34^a7tD0'tl. 

IMO'SS'QO'W. 

34*2S'42'  N. 

120*81  WW. 

tbl  A  second  fairway  wiD^ 
recommended  for  east  iuid  -southbound 
trafHc  (an  area  of  j^proximately-one 
mile  in  width  between  i^umb  lines 
joining  the  following  positions'): 


34*23-4r  N. 
34*2500' «. 
34*29'45'  N. 
3S*00'80'J4. 

as'oo'oo'  N. 

34*29'00'  N. 
34'24'27'  N. 
34'22-48"N. 


120*M*2riW. 
'120*SB'3r  W. 
121*05'M"  W. 
121*22'48'  m. 
321t24»r'«M. 

nziToft'oo'  m. 

120*58'30''W. 

n2o*s2'4r'W. 


[MM  Docket  Mo.  85-337;  RM-SOTB;  FOC  85- 
6«73 

AM  fUrroifm  Dupttction 

agency:  Federal  Communications 
Commission. 

ACnMl:  IRropased  xub. 

SUMMjynr;  This  iNotioe  proposes  to ' 
amend  ttbeGommiflsiwii'B  program 
duplication  rules  for  AM-flrf  radio 
combinations  to  exempt  ithe  oudnight  to 
■6  AM  time  period  feera  the  -purview  of 
theiule.  The  GommissioD  also  ii^Bndslo 
exoitune  <the  need  for  program 
diq>lication  limits  in  view  of  the  current 
condition  of  the  radio  industry.  The 
proposed  rule  -chaqge  would  facilitate 
expanded  radio  soirice  in  the  midnight 
to  4  AM  nighttime  period. 

owra:  Gonuneifts  «re  due  by  January  2, 
1186,  «nd  replies  are  due  hy  January  17, 
1986. 


Dated:  1Vovemb£r22. 1985. 

W4.Siesdan,  )f. 

Captain,  U.S.  Coast  Caard,  Chief,  C^ice  cff 
Navigation  (Acting). 

tFR  Doc.  85-289(10  I^led  12-4-61:  .«:4S  .am] 
BtLUNG  COOE  M10-14-M 


:  Federal  Communications 
Commission,  Washington.  DC  205S4. 

FOR  RMTMEBINPOmMnON  contact: 

Alan  StiUwell,  Mass  Media  fiuteau,  {2D£.) 
632^6302. 

SUPPtfMENTARY  INFORMATION: 

List  4>f  Subjects  in  47£FRPart  78 

Radio  broadcasting. 
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Proposed  Rulenialf  ing 

In  the  matter  of  an  endment 
the  Commission's  nil  es 
regard  to  AM-FM  Pr  >gra 
Docket  No.  85-357 


aid 
Adopted:  Novemix  t  2a  1985. 
Released:  Novemb  sr  28, 1985. 

By  the  Conunissioil. 
Introduction 


of  §  73.242  of 

and  regulations  in 
m  duplication;  MM 
RM-5078. 


1.  By  the  Notice 


if  Proposed  Rule 


Making  [Notice),  tl  le  Commission  begins 
a  reevaluation  of  $73,242  of  its  Rules  in 
regard  to  the  duplication  of 
programming  on  AM  and  FM  radio 
stations  that  are  cO-owned  in  the  same 
local  area.  The  Conmission  is  proposing 
to  eliminate  the  restrictions  of  program 
duplication  by  AJ^-FM  combinations. 
The  Commission  believes  that  this 
action  would  promote  expanded  radio 
operation  and  that  {such  increased 
service  would  be  ilk  the  public  interest. 

Background 

2.  Section  73.242  pf  the  Conunission's 
rules  provides  that  if  either  station  of  an 
AM-FM  combination  is  licensed  in  a 
community  of  over  125,000  population, 
the  FM  station  maj^  not  devote  more 
than  25  percent  of  tie  average  program 
week  to  duplicated  programming.'  For 
the  purposes  of  thii  rule,  duplicated 
programming  is  deined  as  "the 
simultaneous  broadcasting  of  a 
particular  program  over  both  the  AM 
and  FM  stations  or[th«-broadcasting  of  a 
particular  program  by  one  station  within 
24  hours  before  or  f  fter  the  identical 
program  is  broadest  over  the  other 
station." 

3.  The  Commission  first  adopted  limits 
on  the  amount  of  pfogram  duplication 
by  FM  stations  con^nonly  owned  with 
AM  stations  in  the  same  local  area  in 
1964.'  At  that  time.jthe  Commission 
sought  to  further  two  objectives.  The 
first  was  to  reduce  uie  "inherent 
inefficiency"  repre^nted  by  duplication 
of  the  same  prograitmiing  on  two  co- 
located  stations.  The  Commission  also 
sought  to  foster  thdgrowth  of  FM  radio 
service  by  promoting  separate 
programming  of  FM  stations.  The 
Commission  believed  that  increased 
separate  programming  of  FM  stations 
would  encourage  consumers  to  buy  and 
use  FM  receivers.  The  rule  as  originally 
promulgated  restriqted  program 
duplication  to  50  percent  by  FM  stations 
in  communities  of  if  ore  than  100,000 
population. 

4.  In  1974,  the  Co  mnission  initiated  a 
new  proceeding,  D<  cket  No.  20016.  for 
the  purpose  of  upd«  ting  S  73.242  in  light 


•  See  47  CFR  73J42. 

•  See  Report  and  Ordei-  in  Docket  No.  15064. 45 
FCC  1515  (1964). 


of  changed  market  circumstances.'  The 
1976  Report  and  Order  in  that 
proceeding  not  only  strengthened  the 
rule  but  also  widened  its  application.* 
The  new  rule  limited  AM-FM 
combinations  to  a  maximum  of  25% 
duplication  if  either  station  served  a 
community  of  more  than  25,000 
population.  No  substantive  change  has 
been  made  to  the  rule  since  that  time. 

5.  On  June  13. 1985.  AGK 
Communications.  Inc.  (AGK)  petitioned 
the  Commission  to  amend  9  73.242  of  its 
Rules.  AGK  requests  that  the  late  night 
time  period,  midnight  to  6  AM.  be 
exempted  from  the  purview  of  the 
program  duplication  rule.  AGK  submits 
that  one  of  the  rule's  principal 
objectives,  namely  that  of  fostering  the 
development  of  FM  service,  has  been 
attained.  Furthermore,  AGK  believes 
that  it  would  be  less  wasteful  of 
spectrum  resources  to  permit 
unrestricted  programming  in  the 
midnight  to  6  AM  time  period  than  to 
have  stations  cease  operation  during 
this  period  in  order  to  comply  with  the 
present  rule.*  It  submits  that  in  many 
cases  licensees  need  to  use  the  time  that 
is  available  for  duplication  under  the 
25%  limit  in  other  parts  of  the  day. 
Supporting  comments  were  filed  by 
Holston  Valley  Broadcasting 
Corporation  (Holston),  the  National 
Association  of  Broadcasters  (NAB),  and 
TETCO.  Inc.  (TETCO). 

6.  In  its  comments  in  support  of  the 
AGK  petition,  NAB  argues  that  it  is 
inconsistent  for  the  Commission  not  to 
require  any  programming  in  the 
graveyard  period  and  yet  to  penalize 
broadcasters  for  voluntary  service  in 
this  period,  even  if  on  a  duplicated 
basis.  NAB  also  suggests  that  it  may  be 
appropriate  for  the  Commission  to 
revisit  the  entire  matter  of  the  program 
duplication  rule.  TETCO,  in  its 
comments,  argues  that  §  73.242  is  "no 
longer  justified  in  light  of  the 
deregulation  of  radio,  the  proliferation 
of  FM  stations  and  .  .  .  the 
fundamental  right  of  the  licensee  to 
broadcast  in  the  public  interest." 

Discussion 

7.  Upon  consideration  of  AGK's 
petition  and  the  statements  of  the 


»  See  Notice  of  Proposed  Rule  Making  in  Docket 
No.  20OT6,  4«  FCC  2d  277  (1974{. 

«  See  Report  and  Order  in  Docket  No.  20016,  59 
FCC  2d  147  (1976). 

*  AGK  point!  oiit  that  the  ConuniMion  in  past 
actions  has  acknowledged  the  low  listenership  of 
the  graveyard  period  and  has  recognized  the  period 
to  l>e  suitable  for  experimenta^operation  of  AM 
stations.  See  Operation  of  Visual  and  Aural 
transmitters  of  TV  Stations.  46  RK  2d  373,  374 
(1980).  Report  and  Order  amending  {  73.653  of  the 
Commission's  Rules:  and  {  73.1510(c)(3)  of  the 
Commission's  Rules. 


BEST  COPY  AVAILABLl 


commenting  parties,  we  believe  that 
changes  to  the  program  duplication  rule 
may  be  warranted.  We  recognize  that 
the  structure  and  economic  condition  of 
the  radio  industry,  in  particular  that  of 
the  FM  service,  have  changed 
significantly  since  the  current  rule  was 
adopted.  In  view  of  these  changed 
circumstances,  we  believe  that  to  permit 
increased  program  duplication  would 
provide  public  interest  benefits  in  terms 
of  increased  radio  service.  Furthermore, 
we  believe  these  benefits  can  be 
realized  with  only  a  minimal  effect  of 
spectrum  resources. 

8.  As  discussed  above,  one  of  the 
Commission's  principal  objectives  in 
adopting  the  program  duplication  rule 
was  to  promote  separate  programming 
for  FM  stations  and.  thereby,  to  foster 
the  growth  of  the  FM  radio  service.  We 
agree  with  the  petitioner  and  the 
commenting  parties  that  FM  radio 
stations  are  now  fully  competitive  in  the 
radio  industry  and  that  it  is  no  longer 
necessary  to  foster  the  development  of 
the  FM  service  through  program 
duplication  limits.  Nimierous  reports  in 
the  trade  press,  audience  research 
survey  reports,  and  other  published 
sources  support  this  assessment.  ^FM 
listenership  now  exceeds  that  of  the  AM 
service  and  FM  stations  are  now  a 
primary  economic  force  in  the  radio 
industry.  On  this  basis,  we  believe  it  is 
no  longer  necessary  to  maintain  the 
program  duplication  rule  for  the  purpose 
of  fostering  FM  development. 

9.  We  also  believe  that  the  kind  of 
tmrestricted,  full-time  program 
duplication  that  characterized  the  early 
years  of  the  FM  service  is  less  likley  to 
occur  now.  We  believe  that  to  permit 
increased  program  duplication  now 
generally  would  not  result  in  inefficient 
use  of  the  broadcast  radio  channels.  In 
this  respect,  we  recognize  that  the 
service  areas  of  AM  and  FM  combined 
stations  often  do  not  fully  coincide.  If 
one  of  the  stations  in  such  a 
combination  were  ofif-the-air  as  a  result 
of  the  program  duplication  limit,  then 
some  listeners  would  be  denied  a 
service  they  might  otherwise  receive. 
Thus,  we  believe  that  elimination  of  the 
program  duplication  rule  could 
contribute  to  expanded  radio  service 
and  would  not  be  an  inefficient  use  of 
the  spectnun. 

10.  Furthermore,  in  cases  where  the 
potential  audience  of  the  combined 


'  For  example,  the  Spring  1985  RADAR  survey  by 
Statistical  Research.  Inc.  estimates  that  FM's  share 
of  all  radio  listening  (7  days,  24  hours,  all  persona 
12+)  is  70.6%.  FM's  dominance  of  audience  share  is 
all  the  more  remarkable  in  view  of  the  fact  that,  at 
indicated  by  our  own  data.  AM  stations  still 
outnumber  FM  stations  by  4963  to  4236. 
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stations  is  .of  sufficient  .size  and 
diversity  to  support  separate 
programming,  market  forces  are  likely  to 
lead  licensees  to  provide  that 
programming  in  order  toreadh  flie 
maximum  number  of  listeners.  On  the 
o6ieriiand  Where  ft  is  not  economically 
desiraljle  to  program  combined 'titarfions 
separately,  it  seems  preferable  to  allow 
stations  to  du^ilicate  programming  raflier 
fiian  have  one  of  the  stations -go  0ff<6ie- 
air  and  deny  servioeto  same  portion  of 
the  potential  audience,  ate  gtcrted>by 
AGK,  program  duplicathmmayte 
particularly  desirable  during  .the  late 
night  period  when  audiences,  in  general, 
are  substantially  smaller  than  .at  other 
times.  Dunng  the  nighttime  period  when 
listenership  is  low,  many  AM-TM 
combinations  may  not  find  it 
economiica'Ily  desirable  or  feasible  to 
prqgram  tfieir  stations  separartely. 

ll.'PinaHy,  we  believe  tiiat  many 
heretofore  profitable  AM  stations  me 
presenfty  experiencing  financial  distress 
due  to  the  remarkable  growrth  of  the  PM 
service.  In  fact,  we  believe  that  for  many 
AM-iFM  combinations  it  is -now  Ibe  case 
that  the  viabiUty  of  the  AM  station 
depends  on  its  association  with  <a 
stronger  FM  &cility.  A  reduction  of  AM 
operating  expenses  at  this  j>artioular 
lime  could  mean  the  differemieibetweeii 
success  or  failure  iormaiginal/AM 
stations  and  whether  such  stations 
continue  io  .piovdde  service  lo  the 
population  in  their  local  communities. 

12.  Accordingly,  we -are  prqpcksing  to 
eliminate  thepropam  duplication  limits 
oT  S  73.212  clihe  Commission's xules. 
We  invite  comments  oo  this  proposal  In 
particular,  we  request  comment  on  the 
effects  that  eliminating  the  -program 
duplication  rule  might  have  in  terms  of 
spectrum  efficiency,  the  expansion  of 
broadcast  radio  service,  and  the 
viability  df  AM  Stations. 

Regulatory  Flexibility  Act— Initial 
Anlyeis 

13.  Reason  for  Action.  'Ehminstion  off 
(he  AM-FM  program  duplication  rule  is 
expected  to  provide  needed 
programming -flexibilify  to  AM-B^ 
comhincttions. 

14.  Objeative.  The  IkinuniBsion  is 
propostDg  to  eliniinate  ibe  AM-i^ 
program  diyslicatian  mile  -to  semove 
unneoessary  regulation  andio 
encourage  increased  aiighttimeiiadio 
service. 

15.  L^al  Baais.  The  piopaged 
amendment  is  authociBedinnder  section 
303  of  the  Communicatians.Aotof  Ik§34, 
as  eiraended,  which  charges  tthe 
Commission  do  explore  new:and 
improved  uses  of  .radio. 

16.  Deecaption.  Poteatial  Infpaatond 
Number  of  Small  Entities  Affectad. 


Eliminating  -the  program  di^plication  rule 
is  .^Qjected  to  benefit  licensees  of  AM- 
FM -combinations.  In  particular,  it  may 
beneBt  those  lioensees  that  azeKinly 
marginally  profitable  or  that  cannot 
command  n4ghttime  audiences  aufficient 
to  malce  separate  programming 
profitable.  Accordingly,  .this  amendment 
is  expected  to  in^prove  profitability  and 
thereby  prevent  a  station  fi^m  going  off- 
the-air  at  night.  We  do  not  know  the 
exact  number  of  AM-FM  xomtinations 
whidh  might  choose  to  avail  Ihemaelves 
of  the  opportunity  to  inctease  duplicated 
programming,  however  we  Bxpect  fhis  to 
be  a  small  percent  of  all  stations. 

17.  Federal  Rules  which  Overlap, 
Duplicate  or  Conflict  with  this  Rule. 
None. 

18.  Significant  Alternatives.  Tte 
alternatives  rare  to  maintain  the  .status 
quo  or  to  exempt  the  midnight  to  6  AM 
time  peniod  irom  the  AM-FM  program 
nonduplication  rule,  as  proposed  l>y 
AGK.  The  Commission  believes  that 
these  alternatives  would  unnecessarily 
restrict  the  programming  deoiaions  of 
licensees  o7  combined /AM-j^  radio 
stations. 

Procedoial  Mattan 

19.  The  proposal  contained  herein  lias 
been  analyzed  with  respect  to  the 
Paperwoi'k  deduction  Act  of  1980  and 
foimd  to  contain  no  .new  or  modified 
form,  iitformation  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  «vill 
not  increase  or  decrease  burden  hoius 
imposed  on  the  puhlia 

20.  For  purposes  of  this  non^realFicted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  thai  ex  parte  contacts  are 
permitted  from  the  time  the  Comniiasion~ 
adopts  a  Notice  of  Proposed  Rule 
Making  unifO  the  time  a  pufaiHc  notice  is 
issued  stating  that  a  substantial 
disposition  of  the  .matter  is  to  be 
considered  at  a  forthcoming  meeting  nr 
until  a  final  order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  an  ex 
parte  presentation  is.any  written -or  oral 
communication  [other  than  formal 
written  comments,  pleadings  and  formal 
orafl  agruments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  ihe 
Commission'.s  staff  which  addresses  fiie 
merits  of  the  proceeding.  Any  person 
who  submitted  a  written  ex  parte 
presentation  addtesmng  matters  nst 
fully  covered  in  any  previourfy-filed 
Mnntten  icemments  for  the  ^xooaeding 
must  prepare  a  >%vritteB. -summary  of  that 
pvesentatioB;  on  the  day  «f  orail 
presentation,  that  «vrilten  -summary  anuct 
be  served -on '^Conunisfljion's 


Secretary  ior  inclumon  in  the  .public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
p<u)te  presentation  described  above 
must.stateon  its-face  that  the  Secretary 
hasibeeo  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  nekta.-See  genera%,  f  1.1201  of  the 
Commission's  Rules. 

21.  Pursuant  to  procedures  set  out  .in 
S  1.415  of  the  Commission's  Rules, 
interested  parties  must  file  comments  on 
or  before  January  2, 1986,  and  reply 
comments  on  or  before  January  17,  IflttL 
All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
or  a  writing  indicating  the  nature  and 
source  oT  such  information  is  ,placed  in 
the  public  file,  and  provided  that  the  fact 
of  the  ComraissioiC-s  reliance  on  such 
information  is  noted  in  the£eport.and 
Order. 

22.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the  FCC  has 
prepared  an -initial  regulatmyfleKlbility 
analysis  (IRFA)  of  the«xpeotediii9act 
of  these  proposed  policies  and  rules  on 
small  entities.  The  IRFA  is  set  forth 
above.  Written  public  xnmments  aie 
requested  on  the  IRFA.  These  comments 
must  be  -filed  in  aoootdBnce  "wilh  "tfay 
same  filing  deadlines  as  commente  on 
the  rest  of  the  Notice,  but  they  must 
have  a  aepacate  and  dtetinot  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary -shall  causes  copy -of  the 
Notice,  including  the  initial  regulatory 
flexibility  (analysis,  to  lie  sent  toihe 
Chief  Counsel  for  Advocacy  of  the -Small 
Business  Administration  in  accordance 
with  seijtian  6(0^)  al  the  fiegulatmy 
Fleadbikty  Ant  ^Pub.  L.  IJo.  SB^SSC  94 
Stat.  IIBISDSJ&C.  em  Bt.«eq.)  (19811). 

2S.  In  .accordance  with  die  provisions 
of -j  1.419  0f  the  Commission's  HolcB  and 
Regulations,  an  original  and  5  copies  of 
all  comments.  Tepbes,  or  other 
documents  filed  in  this  prooeeding-^aU 
'be  furnished  to  tiie  Cenmrission. 
Participant  flhng 'the  Tequired  copies 
who  also  wish -each  Commissroner'to 
have  a  personetl  copy  of  the  comments 
may  file  an  additional -6  copies. 
Members  -of  %iB  'general  public  -Who  wiSh 
to  express  flieir  interest  %y  >parttcipatiiQ 
informa'fiy  'inJfhe  rule  mddng  'proceeding 
may  do  solyy-mibmitfing^necopy  of  the 
oemments,  wfthoot  -regard  to  fonn, 
provided  -only  that  flie  Dodcet  Number  is 
specified  in  Ibe  Awading.  Sesponees  will 
be  axaiUhle  for  .public  inspection  during 
cegulardnraiiieBS  hmn  in  the 
Commiaaon'is  iSockets  )Reference  Hoom 
(room  239)  at  its  headqucnlers  in 
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Washington.  DC  (19ip  M  Street, 
Northwest). 

24.  This  Notice  of  Imposed  Rule 
Making  is  issued  pursuant  to  authority 
contained  in  section8i4(i)  and  303  of  the 
Conunission's  Act  of  1934,  as  amended. 

25.  For  further  infoi  mation  concerning 
this  proceeding,  contact  Alan  Stillwell, 


Mass  Media  Bureau, 


Federal  Communication^  Commission 
WilHam  J.  Tricaiico, 

Secretary. 

Appendix 

PART  73-(AMENOEb] 


202)  632-6302. 


ilil 


Part  73  of  Title  47 
Federal  Regulations 
amended  to  read  as 

1.  The  authority  citation 
would  continue  to 


the  Code  of 
proposed  to  be 
fallows: 

for  Part  73 
as  follows: 


read 


Authority:  47  U.S.C  1!  4  and  303 


§73.242    [RcmovMll 

2.  47  CFR  73.242  is 

removed. 

(FR  Doc.  85-28641  Filed 
■UMQ  COOC  C71>.«1-4I 


]  roposed  to  be 
2-4-85;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Specii  i  Programs 
Administration 

49  CFR  Parts  171, 17  1, 177, 178  and 
180 

[Docket  No*.  HM-183, 1 13A:  Notic*  No.  85- 
41 

Requirements  f  or  Ca  -go  Tanics; 
Corrections  and  Clarifications 

AQENCr:  Office  of  Hazardous  Materials 
Transportation,  Research  and  Special 
Programs  Administraton  (RSPA), 
Department  of  Transdortation  (EKDT). 
ACTION:  Notice  of  Pro|  losed  Rulemaking; 
Corrections  ahd  Clari  ications. 


summary:  This  docun  ent  corrects  and 
clarifles  a  notice  of  proposed  rulemaking 
that  appeared  beginning  at  page  37766  in 
the  Federal  Register  of  Tuesday. 
September  17, 1985  (58  FR  37766).  In  the 
proposed  rule,  RSPA  $eek8  to  amend  the 
requirements  in  the  Hazardous 
Materials  Regulation  Mg  CFR  Parts  171- 
179)  pertaining  to  the  manufacture  of 
cargo  tanks  and  the  operation, 
maintenance,  repair  afid  requaUfication 
of  all  specification  caijgo  tanks. 

FOn  FURTHER  INFORMATION  CONTACT: 

Charles  Hochman  (202)  755-4906,  Office 
of  Hazardous  Materials  Transportation, 
U.S.  Department  of  Trpnsportation, 
Washington,  DC  2059(|. 


SUPKEMCNTARV  INFORMATION:  In 
Docket  Nos.  HM-183, 183A:  Notice  No. 
85-4,  published  on  September  17, 1985 
(50  FR  37766).  make  the  following 
corrections: 

1.  On  page  37769,  second  column,  the 
first  sentence  of  the  fourth  full 
paragraph  should  read: 
"Notwithstanding  these  marking  and 
manufacturing  inconsistencies,  each  MC 
30a  301,  302,  303,  304,  305,  306,  310,  311. 
and  312  cargo  tank  has  been  pressure 
tested  to  at  least  3  psig." 

2.  On  page  37769,  second  column,  in 
the  penultimate  Une,  the  word  "shall" 
should  read  "shell". 

3.  On  page  37769,  third  column,  in  the 
sixth  and  twelfth  lines  of  the  last 
paragraph,  the  term  "hazardous  wastes" 
should  read  "waste  materials". 

4.  On  page  37770,  third  column,  in  the 
eighth  line  of  the  third  full  paragraph, 
the  reference  "S  173.24(d)"  should  read 
"§  173.24(e)". 

5.  On  page  37771,  second  column,  in 
the  eleventh  line  of  the  first  full 
paragraph,  the  reference  "5  iao.307(a)" 
should  read  "§ia0.407(a)". 

6.  On  page  37771,  third  column,  in  the 
Hrst  line  of  the  last  paragraph,  add 
"loan/"  immediately  to  precede  the 
word  "unload". 

7.  On  page  37772.  second  column,  in 
the  fourdi  line  of  the  last  paragraph,  the 
abbreviation  "MIB's"  should  read 
"MTB's". 

8.  On  page  37773,  second  column,  in 
the  fifth  line  of  the  penultimate 
paragraph,  the  reference  "5  180.317" 
should  read  "§  180.4ir'. 

9.  On  page  37773,  third  column,  the 
last  sentence  of  the  last  full  paragraph 
should  read:  "Section  178-337-11  would 
also  require  that  cable  linkages  for  the 
internal  valves  be  corrosion  resistant." 

10.  On  page  37776,  third  column,  in  the 
fourteenth  line  from  the  top,  the  words, 
"Non  self-closing"  should  read  "Self- 
closing"  and  at  the  end  of  the  paragraph 
a  sentence  is  added  to  read:  "This 
section  would  also  require  that  cable 
linkages  for  the  internal  valves  be 
corrosion  resistant." 

121.  On  page  37778,  third  column,  in 
the  seventh  line  of  the  third  full 
paragraph,  the  reference  "5  180.305(g)" 
should  read  "5  180.405(g)". 

12.  On  page  37781,  first  column,  add 
item  lA  to  read: 

lA.  In  S  171.2,  paragraph  (e)  would 
abe  added  to  read  as  follows: 

§  171.2    General  requirement*. 

(e)  When  a  person  performs  a  function 
covered  by  or  having  an  effect  on  a 
specification  prescribed  in  Part  178, 179 
or  180  of  this  subchapter,  an  approval 
issued  under  this  subchapter,  or  an 


exemption  issued  under  Subchapter  B  of 
this  chapter,  that  person  must  perform 
the  function  in  accordance  with  that 
specification,  approval  or  exemption,  as 
appropriate. 

13.  On  page  37781,  second  column,  in 
proposed  S  171.7(d)(1),  "December  31. 
1984"  should  read  "June  30, 1985". 

14.  On  page  37781,  third  column,  in 

S  171.8,  in  the  ninth  line  of  the  proposed 
definition  for  "cargo  tank",  the  word 
"and"  should  read  "or". 

15.  On  page  37782,  first  column: 

a.  The  amendatory  language  in  item  9 
is  corrected  to  read  as  follows: 

"9.  In  173.22,  the  introductory  text  to 
paragraph  (a)(2)  would  be  revised  to 
read  as  set  forth  below  and  paragraph 
(b)  would  be  removed  and  reserved." 

b.  173.22,  add  the  words,  "the 
following"  immediately  before  the  colon 
symbol  at  the  end  of  paragraph  (a)(2) 
and  remove  the  text  of  paragraph  (b) 
and  insert  the  word  [Reserved]. 

16.  On  page  37782,  second  column, 
proposed  S  173.33(a)(2)  should  read: 

(a)  *  •  * 

(2)  Two  or  more  materials  may  not  be 
shipped  in  the  same  cargo  tank  motor 
vehicle  if,  as  a  result  of  any  mixture  of 
the  materials  (including  their  vapors),  an 
unsafe  condition  would  occur,  such  as 
an  explosion,  fire,  excessive  increase  in 
pressure,  or  the  release  of  toxic  vapors. 

17.  a.  On  page  37782,  second  column, 
in  proposed  §  173.33,  in  paragraph  (b)(2), 
add  the  word  "a"  immediately  to 
precede  the  word  "hazardous". 

b.  Paragraph  (b)(2)(ii)  should  read: 

***** 

(b)  •  *  * 

(2)  Due  to  its  density,  exceeds  the 
maximum  weight  of  lading  marked  on 
the  specification  plate. 

18.  On  page  37782,  second  column,  in 
the  last  line  of  proposed 

§  173.33(c)(2),  the  word  "of  should  read 
"or". 

19.  On  page  37782,  third  coltunn,  in 
proposed  9  173.33,  in  the  fourth  line  of 
paragraph  (d)(1),  the  word  "should" 
should  read  "may";  add  a  sentence  at 
the  end  of  paragraph  (d)(1)  to  read:  'The 
requirements  in  this  paragraph  do  not 
apply  to  MC  38  cargo  tank  motor 
vehicles  transporting  a  cryogenic  liquid 
or  to  MC  330,  MC  331  and  MC  338  cargo 
tank  motor  vehicles  transporting  a 
material  described  in  part  as  a 
refrigerated  liquid  in  S  172.101  of  this 
subchapter";  and  remove  paragraph  (e). 

20.  On  page  37784.  first  column, 
proposed  S  173.145(a)(7)  (i)  and  (ii) 
should  read: 
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§173.145    Dinwthylhydrazina. 
unsymmetrical,  and  methythydrazin*. 

(a)  *  *  * 

(7)  *  *  * 

(i)  The  design  pressure  of  the  cargo 
tank  must  be  at  least  25  psig. 

(ii)  Each  cargo  tank  must  be  equipped 
with  steel  pressure  relief  valves 
conforming  to  §  178.342-10  of  this 
subchapter. 

♦  *        *        *        *     ■ 

21.  On  page  37784.  second  column, 
proposed  §  173.154(a)(4)  should  read: 

§  173.154    Flammable  sdids.  organic 
peroxide  solids  and  oxidizers  not 
specifically  provided  for. 

(a)*  *  * 

(4)  Specification  MC  300,  MC  301,  MC 
302,  MC  303,  MC  304,  MC  305,  MC  306, 
MC  307,  MC  310,  MC  311,  or  MC  312 
(§§  178.340. 178.341, 178.342. 178.343  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions. 

(i)  Authorized  only  for  sodium 
perchlorate  or  magnesium  perchlorate, 
wet,  with  10  percent  or  more  water, 
equally  distributed  within  the  cargo 
tank. 

(A)  A  cargo  tank  may  have  heating 
coils  if  an  inorganic  heating  medium  is 
used. 

(B)  Only  a  Specification  MC  304  or 
MC  307  cargo  tank  motor  vehicle  is 
authorized  for  transportation  by  vessel. 

(ii)  Only  a  Specification  MC  304,  MC 
307,  MC  310,  MC  311,  or  MC  312,  cargo 
tank  motor  vehicle  is  authorized  for 
potassium  nitrite.  Also  authorized  for 
ammonium  nitrate  with  15  percent  or 
more  water  in  solution  at  a  maximum 
temperature  of  240  °F.,  if  the  cargo  tank 
is  insulated  and  designed  for  operation 
at  temperature  up  to  250  T. 
Transportation  by  vessel  is  not 
authorized. 

(iii)  Bottom  outlets  must  conform  to 
§  178.340-ll(a)(l)(i)  of  this  subchapter. 

(iv)  The  pressure  relief  system  must 
conform  to  §  178.342-10  of  this 
subchapter,  except  that  the  pressure 
relief  valve  must  be  set-to-discharge  at 
the  cargo  tank  design  pressure. 

*  *        *        *        * 

22.  On  page  37784,  third  column,  in 
proposed  §  173.190(b)(4}(ii},  add  the 
words  "form  or  equivalent"  immediately 
before  the  word  "insulation". 

23.  On  page  37785,  first  column, 
proposed  §  173.224(a)(4)(iv)  is  added  to 
read: 

(a)  *  *  * 

(4)  *  *  * 

(iv)  Pressure  relief  system  must 
conform  to  §  178.342-10  of  this 
subchapter. 


24.  On  page  37785,  first  column,  in 
proposed  S  173.245(a)(29)(iii),  the  word 
"conforming"  should  read  "conform". 

25.  On  page  37786,  first  column,  in  the 
introductory  text  of  proposed 

§  173.252(a)(4).  add",  MC  311" 
immediately  before  "or  MC  312". 

26.  On  page  37787,  first  column,  add  a 
sentence  at  the  end  of  proposed 

§  173.266(f)(2)(i)  to  read:  "Additionally, 
a  MC  312  cargo  tank  may  be  fabricated 
of  Type  304L,  316  or  316L  stainless 
steel." 

27.  On  page  37788.  third  column, 
proposed  §  173.294(a)(3)(i)  should  read: 

(a)  *  *  * 

(3)  *  *  * 

(i)  Each  tank  must  be  fabricated  from. 
Type  304  or  Type  316  stainless  steel,  99 
percent  pure  nickel  plates,  titanium 
conforming  to  ASME  SA-265,  or  be 
suitably  hned  with  nickel  or  stainless 
steel. 
***** 

28.  On  page  37790,  third  column,  in 
proposed  S  173.374,  add  paragraph 
(a)(4)(v)  to  read: 

(a)  *  *  * 

(4)  *  *  * 

(v)  Bottom  outlets  must  conform  to 
§  178.340-ll(a)(l)(i)  of  this  subchapter. 

***** 

29.  On  page  37791,  second  column,  in 
proposed  §  177.814,  the  reference 

"S  180.317"  should  read  "§  180-417".' 

30.  On  page  37792,  second  column,  in 
the  seventh  line  from  the  top  in 
proposed  §  178.337-3(b),  the  word 
"mast"  should  read  "must". 

31.  On  page  37792,  second  column, 
proposed  §  178.337-3(b)  (7)  and  (8) 
should  read: 

§  178.337-3    Structural  Integrity. 

***** 

(b)  *  *  * 

(7)  The  lateral  shear  stress  due  to  a 
lateral  accelerative  force  equal  to  twice 
the  weight  of  the  fully  loaded  vehicle 
appUed  at  the  road  surface;  and 

(8)  The  torsional  shear  stress  due  to  a 
lateral  accelerative  force  equal  to  twice 
the  weight  of  the  fully  loaded  vehicle 
applied  at  the  road  surface. 
***** 

32.  On  page  37792,  the  formula  in  the 
first  line  of  the  third  column  in  prpposed 
§  178.377-3(c)  should  read: 

S = 0.5(Sy -1- Sx) -(- IS.*-!- (0.25(Sy-Sx)  ^j  "^  » 

33.  On  page  37793,  first  column,  in  the 
thirteenth  line  from  the  top  in  proposed 
§  178.337-3(e)(2),  the  word  "paid" 
should  read  "pad". 

34.  On  page  37793,  first  column,  the 
section  numbers  "§  178.377-4"  and 

"§  178.377-6"  should  read  "§  178.337-4" 
and  "§  178.337-6"  respectively;  the 
section  number  "§  178.377-8"  should 


read  "{  178.337-8",  and  paragraph  (a)(2) 
in  that  section  is  added  to  read: 

§178.337-«    Outlets. 

(a)  *  •  » 

(2)  With  the  exception  of  gauging 
devices,  thermometer  wells,  and 
pressure  relief  valves,  each  opening  in  a 
cargo  tank  intended  for  use  in 
transporting  a  compressed  gas  (except 
carbon  dioxide,  refiigerated  liquid)  must 
be— 

(i)  Closed  with  a  plug,  cap  or  bolted 
flange; 

(ii)  Protected  with  an  excess  flow 
valve  on  product  discharge  openings  or 
protected  with  a  check  valve  on  product 
inlet  openings;  or 

(iii)  Fitted  with  an  internal  self-closing 
stop  valve  as  specified  in  S  178.337- 
11(a). 
***** 

35.  On  page  37793,  third  column,  in 
proposed  §  178.337-11  the  introductory 
text  in  paragraph  (a),  a.id  paragraphs 
(a)(1).  (a)(l)(i),  and  the  first  sentence  in 
(a)(l)(ii)  should  read: 


§  178.377-11 
control. 


Emergency  dlsctwrge 


(a)  Excess  flow  valves,  back  flow 
check  valves  and  self-closing  stop 
valves. 

(1)  When  required  by  §  ^8.337- 
8(a)(2): 

(i)  Each  internal  self-closing  stop 
valve  and  excess  flow  valve  must 
automatically  close  if  any  of  its 
attachments  are  sheared  off  or  if  any 
attached  hoses  or  piping  are  separated. 

(ii)  Each  self-closing  stop  valve, 
excess  flow  valve,  or  check  valve  must 
be  located  inside  the  tank  or  inside  a 
welded  nozzle  which  is  an  integral  part 
of  the  tank.  *  *  * 

36.  On  page  37794,  first  column,  in 
proposed  S  178.337-11,  (redesignate 
paragraphs  (a)(l)(vii)  and  (a)(l)(viii)  aj 
new  paragraphs  (a)(2)(i)  and  (a)(2)(ii);  in 
paragraph  (a)(3)  remove  the  last 
sentence. 

37.  On  page  37794.  second  column,  in 
proposed  {  178.337-11,  in  the  fifth  line  in 
paragraph  (b)  remove  the  word 
"automatic",  in  the  seventh  line,  the 
word  "outboard"  should  read  "ahead"; 
and  the  last  sentence  should  read:  "A 
single  so-called  "stop-check"  or  excess 
flow  valve  may  not  be  used  to  satisfy 
the  requirements  of  this  paragraph 
except  as  provided  in  paragraph  (c)  of 
this  section.  ";  in  the  third  line  of 
paragraph  (c)(1),  the  word  "excessive" 
should  read  "excess". 

38.  On  page  37795,  first  column, 
proposed  §  178.338-3(b)  (7)  and  (8) 
should  read: 
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§171i32»-a   StnMtwn|-M«aM|i 

***** 

(b)  *  *  * 

[7]  The  lateral  she«  r  stress  due  to  a 
lateral  accelerative  force  equal  to  twice 
the  weight  of  the  full;  f  loaded  vehicle 
applied  at  the  road  si  irfece;  and 

(A)  The  torsional  shear  stress  due  to  a 
lateral  accelerative  f*rce  equal  to  twice 
the  weight  of  the  fully  loaded  vehicle 
applied  at  the  road  s<  rface. 
***** 

39.  On  page  3779S,  lecond  coluQin,  the 

formula  in  the  third  li  ie  in  proposed 
S  17a338-3(c)  should  read: 

S= a5(Sy  +  Sx) + (S.'+ (1  i.25(Sy-Sxnj*» 

40.  On  page  37797,  lecond  column,  in 
proposed  §  178.340-1  i),  from  the  top  the 
word  "composes"  in  i  he  heading,  should 
read  "composed". 

41.  On  page  37798,  second  column, 
proposed  §  178.340-3|b)  (7)  and  (8) 
should  read: 

i  17a.340-3    Structural  integrtty. 

***** 

(b)*  *  * 

(7)  The  lateral  shea  *  stress  due  to  a 
lateral  accelerative  fo  rce  equal^  to  twice 
the  weight  of  the  full)  loaded  vehicle 
applied  at  the  road  sirface;  and 

(8)  The  torsional  shear  stress  due  to  a 
lateral  accelerative  force  equal  to  twice 
the  weight  of  the  full)  loaded  vehicle 
applied  at  the  road  su  rface. 


42.  On  page  37798, 
formula  in  proposed 
should  read: 

S=0.5(Sy+Sx)+[S.»+ 

43.  On  page  37799, 
proposed  9  178.340-5 
read: 


econd  column,  the 
178.340-3(c) 

(d.25(Sy-S»)^J»» 

irst  column, 

'b)  and  (c)  should 


S  178.340-5    Manhole  1  Bsembtes. 
**•*-» 

(b)  Unless  otherwise  provided  in  the 
applicable  individual  specification,  each 
manhole,  fill  opening  and  washout 
assembly  must  be  strtcturaily  capable 
of  withstanding,  witheut  leakage  or 
permanent  deformetien.  static  internal 
fluid  pressures  of  at  ifast  36  psig,  or  test 
pressure,  whichever  ik  greater. 

(c)  Each  manhole,  f  ller  and  washout 
cover  must  be  fitted  v  'ith  a  safety  device 
that  prevents  the  cov<  r  from  opening 
hilly  when  internal  pressure  is  present. 

•        *        *        *         » 

44.  On  page  37799.  i  econd  column,  the 
section  heading  in  pn  posed  §  178.340-8 
should  read  " Acciden  t  damage 
protection":  in  the  second  line  of  the 
introductory  text  in  pi  iragraph  (a),  the 
word  "values"  shoulcf  read  "valves". 

45.  On  pa^  37800,  lecond  column,  the 
last  sentence  in  propdsed  §  178.340-8td) 


UMI 


should  read:  'The  rear-end<taiik 
protection  device  must  have  a  horizontal 
dimension  at  least  equal  to  that  of  the 
cargo  tank  and  a  vertical  dimension  of 
at  least  8  inches,  and  located  at  a  height 
so  as  to  minimize  damage  to  the  cargo 
tank,  and  its  valves,  fittings,  or  piping 
which  could  result  in  a  possible  Ibsa  of 
lading." 

46.  On  page  37800,  second  column,  in 
proposed  §  17&340-9.  at  the  end  of  the 
second  line  in  paragraph  (a} 
immediately  after  the  word  "vehicle".- 
add  the  words,  "that  may  pressurize  the 
cargo  tank";  in  the  fifth  line  in  paragraph 
(f),  the  word  "charing  '  should  read 
"charging". 

47.  On  page  37800,  third  column,  in 
proposed  }  178.340-10,  in  the  fourth  line 
in  paragraph  (b)(2},  the  word  "value" 
should  read  "valve";  in  the  first  line  in 
paragraph  (bK5),  the  world  "oF'  should 
read  "or". 

48.  On  page  37801,  first  colimin,  in 
proposed  5  178.340-10(d)(l),  in  the  sixth 
line  the  word  "value"  should  read 
"valve";  in  the  eight  line  the  word 
"then"  should  read  "than". 

49.  On  page  37802,  third  column,  in  the 
second  line  in  proposed  §  178.340- 
l^b)(5),  the  abbreviation  "Tem."  should 
read  "Temp." 

5a  On  page  37806,  second  column,  the 
column  headings  in  the  table  in 
proposed  §  180.405(c)  should  be 
reversed  in  sequence. 

51.  a.  On  page  37807,  second  column, 
proposed  9  iao.405(g)(2)  is  revised  to 
read: 

(8)  *  *  * 

(2)  The  owner  of  5  or  more  DOT 
Specification  cargo  tanks  requiring 
retrofit  of  the  manhole  closure  must 
retroHt  at  least  20  percent  of  the  affected 
cargo  tanks  each  year  beginning  in  198X. 
***** 

b.  In  the  sixth  line  in  paragraph  (i)  the 
reference  "99  180.313  and  180.307" 
should  read  "99  180.413  and  180.407". 

52.  On  page  37808,  third  column,  at  the 
bottom  of  the  page,  after  the  last  entry 
which  now  reads  "MC  304.  307",  in  the 
table  in  proposed  9  180.407,  add  anew 
entry  to  read: 


Speoficalion 


Test  presaure 


MC  307  (tnanulaclurad  attsf 
me  effectrve  date  of  Itw 
linal  rate  or  liaanng  an 
ASME  Code  -U"  stainp). 


I.S  tinws  l*i« 
sure. 


desi^  pros- 


53.  On  page  37809,  first  column, 
proposed  9  180.407(g)(2){iii)  is  revised  to 
read: 

(8)*  *  ' 
(2) 

(iii)  Each  owner  of  5  or  more  DOT 

Specifioation  cargo  tanks  that  must  be 


pressure  tested  every  five  years  must 
pressure  test'  af  least  20  percent  of  the 
cargo  tanks  in  his  ownership  each  year 
beginning  in  198X. 

54.  On  page  37809,  third  column,  the 
paragraph  heading  in  proposed 

9  180.4(^a)  should  read'  External  visual 
inspection  and  test,  internal  visual 
inspection,  lining  inspection,  and 
leakage  test " 

55.  On  page  37811,  third  column,  in 
proposed  9  180.417(c)(l](ii),  the 
abbreviation  "ASEM"  should  read 
"ASME". 

In  addition- to  these  corrections  and 
clarifications,  RSPA  wishes  to  clarify 
the  difference  between  the  leakage  test, 
in  proposed  9  180.407(h),  and  the 
pressure  test  (hydrostatic  and 
pneumatic],  in  proposed  9  180.407(g}. 
The  leakage  test  is  used  to  verify  the 
leak  tightness  of  a  cargo  tank  and  may 
be  performed  and  certiHed  by  the 
owner.  The  pressure  test  is  used  to 
verify  the  structure  and  pressure 
integrity  of  a  cargo  tank  and  must  be 
witnessed  and  certified  by  an 
Authorized  Inspector. 

Issued  in  Washington,  DC  on  November  27, 
1986,  under  the  authority  delegated  in  49  CFR 
Part  106,  Appendix  A. 
Alan  I.  Roberts, 

Director,  Office  af  Hazardous  Materials 
Transportation. 
[FR  Doc.  85-28791  Filed  12-4-85;  8^45  amj 
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DEPARTMENT  OF  THE  INTEmOR 
Fish  and  WiMlife  Service 
SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
9nd  Plants;  Finding  on  Desert  Tortoise 
Petition 

aoency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  Ending. 

summary:  The  Service  announces  its  12- 
month  finding  on  the  petition  to  list  the 
desert  tortoise  as  an  endangered 
species.  A  Hnding  was  made  that  listing 
of  the  desert  tortoise  throughout  its 
range  is  warranted,  but  precluded  by 
other  pending  proposals  of  higher 
priority.  Additional  data  are  being 
gathered  and  existing  data  are  being 
further  evaluated. 

DATE:  The  finding  announced  in  this 
notice  was  made  on  September  18, 1985. 
The  Service  continues  to  seek  and 
accept  data  on  the  species  on  an 
ongoing  basis. 
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AOORESSes:  Information,  comments,  or 
questions  should  be  submitted  to  the 
Associate  Director-Federal  Assistance 
(OES).  U.S.  Fish  and  WUdlife  Service, 
Washington,  D.C.  20240.  The  petition, 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Office  of 
Endangered  Species,  Suite  500, 1000 
North  Glebe  Road,  Arlington,  Virgina. 
FOR  RiRTHER  mFORMATKHI  CONTACT: 

Mr.  John  L  Spinks,  Jr.,  Chief,  Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Room  500-Broyhill 
Building,  Washington,  D.C.  20240  (703/ 
235-2771  of  FTS  235-2771). 
SUPPLEMENTARY  INFORMATION: . 

Background 

The  1982  Amendments  to  the 
Endangered  Species  Act  require  a 
finding  to  be  made  within  12  months  of 
petition  receipt  for  any  petition  accepted 
for  review  in  accordance  with  paragraph 
(A)  or  (D)(i)  of  Section  4(b)(3)  as 
amended.  Pursuant  to  pargraph  (B)  or 
(D)(ii)  of  Section  4(b)(3),  this  determines 
whether  the  requested  action  is 
warranted  in  light  of  our  status  review 
and  all  other  information  in  our 
administrative  record. 

On  September  14, 1984,  the  Service 
received  a  petition  to  list  the  desert 
tortoise  [Gophems  agassizii)  as  an 
endangered  species  throughout  its 
remaining  range  in  Arizona,  California, 
and  Nevada  (^e  Beaver  Dam  slope 
population  of  the  desert  tortoise  in  Utah 
was  listed  as  threatened  with  critical 
habitat  in  1980).  The  desert  tortoise  also 
occurs  in  adjacent  Mexico  (Sonora  and 
Sinaloa).  The  petitioners  were  Martha  L. 
Stout  (Defenders  of  Wildlife),  Faith  T. 
Campbell  (Natxiral  Resources  Defense 
Council),  and  Michael  ].  Bean 
(Environmental  Defense  Fund).  A  90-day 
finding  that  the  petition  had  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted 
was  made  on  December  14, 1984,  and 
notice  of  the  finding  was  then  published 
in  the  April  2. 1985,  Federal  Register  (50 
FR  13054). 

The  petitioners  submitted  the  Desert 
Tortoise  Council's  838-page  report  "The 
Status  of  the  Desert  Tortoise  [Gopherus 
agassizii)  in  the  U.S."  as  supporting 
information.  Following  the 
announcement  of  the  petition  in  the 
Federal  Register,  the  Service  received 
numerous  comments  some  of  which 
included  additional  data.  The  Service 
reviewed  the  Desert  Tortoise  Council's 
report,  all  comments  and  available  data 
received,  and  all  other  data  in  its  files. 
Involved  Federal  and  State  agencies  and 
other  parties  were  also  contacted. 


The  range  of  the  desert  tortoise 
encompasses  protions  of  CaUfomia, 
Nevada,  Utah,  and  Arizona  in  the 
United  States  and  Sonora  and  Sinaloa  in 
Mexico  (Patterson  1982).  The  desert 
tortoise  occurs  in  the  Majave  Desert  of 
California,  Nevada,  Utah,  and  northern 
Arizona;  the  Colorado  Desert  of 
California;  and  the  Sonoran  Desert  of 
Arizona  and  Mexico.  Desert  tortoises 
are  primarily  found  on  flats  and  bajadas 
of  the  Colorado  and  Mojave  deserts,  and 
predominately  occur  on  slopes  in  the 
Sonoran  Desert  (Berry  1984).  The  desert 
tortoise  is  long  lived  and  herbivorous. 
Individuals  do  not  reach  sexual  maturity 
until  12  to  20  years  of  age  (Woodbury 
and  Hardy  1948).  The  shell  does  not 
completely  ossify  until  five  or  ten  years 
of  age  (Luckenbach  1982).  Female 
tortoises  excavate  nests  in  burrows  and 
lay  an  average  of  4.2  eggs.  Females  lay 
an  average  of  1.89  clutches  per  year 
(Turner  and  Berry  1984).  Hatching 
success  of  clutches  is  generally 
unknown;  and  hatchlings  do  not 
normally  receive  parental  care. 

Some  desert  tortoise  populations  in 
the  southwestern  United  States  are 
declining  (Bury  1982;  Luckenbach  1982; 
Berry  1984).  The  degree  of  the  decline 
varies  greatly  across  the  range  of  the 
deseri  tortoise,  with  highest  mortalities 
and  habitat  losses  occurring  in 
California  £md  Nevada.  However,  the 
highest  densities  remaining  occur  in 
California,  where  some  relatively  small 
areas  contain  over  250  tortoises  per 
square  mile.  Mortahty  rates  in  the 
western  Mojave  Desert  are  estimated  to 
be  18  percent  per  year.  The  Colorado 
Desert  populations  experience  much 
lower  mortality,  2  percent  per  year. 
Parts  of  Nevada  show  steep  declines 
(Berry  1984).  Berry  (1984)  suggests  that 
Arizona  populations  are  declining 
because  they  appear  to  consist  of 
fragmented  populations  and  are 
composed  predominantly  of  older 
individuals.  However,  Taubert  (1985) 
and  Fritts  (1985)  considered  Arizona 
populations  not  to  be  isolated  from  one 
another.  Although  the  desert  tortoise  is 
declining  throughout  part  of  its  range, 
and  the  species  has  been  extirpated 
from  some  areas,  other  large  populations 
still  remain. 

The  Service  believes  that  for  certain 
areas  of  the  species'  range  (Arizona  and 
Mexico)  additional  data  are  necessary 
to  determine  accurately  the  species' 
status  in  that  portion  of  its  range; 
different  interpretations  of  some  data 
(Arizona  and  Nevada)  exist. 
Consequently,  the  desert  tortoise  was 
kept  in  Category  2  of  the  Review  of 
Vertebrate  Wildlife  for  Listing  as 
Endangered  or  Threatened  Species 


published  in  the  Federal  Register  on 
September  18. 1985  (50  FR  37953). 

The  Service  will  gather  additional 
data  and  will  further  evaluate  the 
existing  data  on  the  desert  tortoise. 
Following  further  evaluation  of  existing 
and  any  new  data,  the  Service  will 
readdress  the  question  of  whether  the 
declining  populations  constitute  a 
significant  portion  of  the  species'  range. 
Current  information  in  the  Service's  files 
supports  a  finding  that  the  petitioned 
action  is  warranted.  However,  such  a 
conclusion  could  change  due  to  the  data 
gaps  that  presently  exist.  The  Service 
has  the  option  to  list  the  tortoise 
throughout  its  range  or  list  those 
populations  currently  facing  the  highest 
degree  of  threat,  while  studies  proceed 
to  resolve  existing  questions  regarding 
remaining  portions  of  the  species'  range. 
If  ongoing  studies  indicate  that  listing 
certain  populations  is  not  warranted, 
then  a  new  finding  will  be  made  and  a 
notice  indicating  such  will  be  published 
in  the  Federal  Register. 

Section  4(b)(3)(B)(iii)  of  the  Act  states 
that  petitioned  actions  may  be  found  to 
be  warranted  but  precluded  by  other 
listing  actions  when  it  is  also  found  that 
the  Service  is  making  expeditious 
progress  in  revising  the  lists. 
Expeditious  progress  in  listing 
endangered  and  threatened  species  is 
being  made,  and  is  reported  annually  in 
the  Federal  Register.  The  most  recent 
progress  report  was  published  on  May 
10, 1985  (50  FR  19761). 

The  Service  would  appreciate  any 
additional  data,  comments,  and 
suggestions  fi'om  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
desert  tortoise. 
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ACTKHC  Notice  of  inten  h  request  for 
proposals  from  Indian  ribes  desiring 
special  migratory  bird  punting 
regulations  for  the  198d-67  hunting 
season.  | 

SUMMARY:  The  purposel  of  this  notice  is 
to  request  proposals  fr^m  Indian  tribes 
that  wish  to  establish  ifiecial  migratory 
bird  hunting  reguIation$  for  the  1986-87 
hunting  season,  under  the  interim 
guidelines  implemented  for  this  purpose 
on  September  3, 1985.  The  proposal 
should  include  the  details  described 
later  in  this  document  The  Service  also 


welcomes  conunents  concerning  this 
Notice. 

DATE:  Proposals  and  conunents  should 
be  submitted  by  February  1, 1988,  or  as 
soon  thereafter  as  possible.  A  later 
Federal  Rsgistar  Notice  will  announce 
the  closing  date. 
ADDRESSES:  All  proposals  and 
comments  should  be  submitted  to 
Director.  FWS/MBMO,  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  Room  536,  Matomic  Buikiing. 
Washington,  DC  20240.  A  copy  of  the 
proposal  should  be  sent  to  the 
appropriate  Service  Regional  Office  at 
the  address  shown  near  the  end  of  this 
document 

R>R  FURTHER  ilOFORMATIOft  CONTACT 

Rollin  D.  Sparrowe,  Qiief,  Office  of 

Migratory  Bird  Management.  U.S.  Fish 

and  Wildlife  Service,  Department  of  the 

Interior.  Washington.  DC  20240  (202) 

254-3207. 

SUPPUEMENTARY  INFORMATION: 

Introductian 

In  the  September  3. 1985,  Federal 
Register  (50  FR  35762-35765),  the  United 
States  Fish  and  Wildlife  Service 
implemented  interim  guidelines  for 
migratory  bird  hunting  regulations  on 
Federal  Indian  reservations,  Indian 
Territory,  and  ceded  lands,  and 
established  special  hunting  regulations 
for  certain  tribes  in  the  1985-66  hunting 
season. 

The  Service  has  kept  the  comment 
period  open  indefinitely  on  the 
guidelines  but  will  employ  them  to 
establish  special  migratory  bird  hunting 
regulations  for  interested  Indian  tribes 
for  the  1986-87  himting  season. 

Background 

Proposed  guidelines  for  establishing 
special  Indian  hunting  regulations  were 
published  on  June  4, 1985,  (50  FR  23459- 
23470  and  particulariy  23467-23468)  and 
included  possibilities  for  (1)  On> 
reservation  hunting  (including  Indian 
Territory),  by  both  tribal  and  non-tribal 
members,  with  hunting  by  non-tribal 
members  on  some  reservations  to  take 
place  within  Federal  frameworks  but  on 
dates  different  from  those  selected  by 
surrounding  State(s);  (2)  on-reservation 
hunting  (including  Indian  Territory)  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks;  and  (3)  off- 
reservation  hunting  by  tribal  members 
on  ceded  lands,  outside  of  usual 
framework  dates  and  season  length, 
with  some  added  flexibility  in  daily  bag 
and  possession  limits.  In  ail  cases,  the 
regulations  established  under  the 
guidelines  would  have  to  be  consistent 
with  the  closed  season  requirement 
mandated  by  the  1916  Migratory  Bird 


Treaty  with  Canada.  The  guidelines  are 
capable  of  application  to  those  tribes 
that  have  recognized  reserved  hunting 
rights  on  Federal  Indian  reservations 
(including  Indian  Territory)  and  ceded 
lands.  They  also  apply  to  establishing 
migratory  bird  hunting  regulations  for 
non-tribal  members  on  reservations  and 
Indian  Territory  where  tribes  have 
gained  full  wildlifie  management 
authority  by  Judicial  decisions  or  other 
means.  In  cases  where  the  scope  of 
tribal  management  authority  is  unclear, 
the  Service,  on  request,  will  consult  with 
tribal  and  State  officials  with  the  aim  of 
reaching  mutual  agreement  on  tribal 
himting  regulations.  The  Service  also 
will  consult  jointly  with  tribal  and  State 
officials  In  the  affected  State(8)  where 
tribes  may  wish  to  establish  special 
himting  regulations  for  tribal  members 
on  ceded  lands. 

The  Service  recognizes  that  some 
dianges  in  the  guidelines  may  be 
necessary,  and  they  should  not  be 
viewed  as  inflexible.  Nevertheless,  the 
Service  believes  that  they  provide 
appropriate  opportunity  to 
accommodate  the  reserved  himting 
ri^ts  of  bidian  tribes  while  ensuring 
that  the  migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount 

The  guidelines  may  be  used  by  tribes 
desiring  special  migratory  bird  hunting 
regulations  for  tribal  or  non-tribal 
members.  The  guidelines  are  not 
required  if  a  tribe  wishes  to  observe  the 
hunting  regulations  estabhshed  by  the 
State(s)  in  which  the  reservation  is 
located.  In  instances  where  a  tribe  may 
wish  for  the  Service  to  recognize 
traditional  on-reservation  (including 
Indian  Territory)  hunting  practices  of 
tribal  members,  the  guidelines  provide  a 
means  for  the  Service  and  tribe  to  reach 
mutual  agreement  by  means  of  a 
memorandum  of  understanding  that  has 
recently  been  developed  for  this 
purpose. 

Detafls  Needed  in  Tribal  Proposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  regulations  for  the 
1966-87  hunting  season  should  submit  a 
proposal  that  includes:  (1)  The  requested 
hunting  season  dates  and  other  details 
regarding  regulations  to  be  observed;  (2) 
harvest  anticipated  under  the  requested 
regulations;,  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harvest;  (4)  steps  that  will  be  taken  to 
limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would' impact  seriously  on  the  migratary 
bird  resouroe;  and(5)  tribal  capabilities 
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to  establish  and  enforce  moratory  bird 
hunting  regulations. 

Pertinent  details  in  proposals  received 
from  tribes  will  be  published  for  public 
review  in  a  later  Federal  Register. 
Because  of  the  lengthy  time  required  for 
Service  and  public  review,  Indian  tribes 
that  desire  special  migratory  bird 
hunting  regulations  for  the  1986-87 
hunting  season  should  submit  their 
proposal  soon.  Tribal  inquiries  reganfing 
the  guidelines  and  proposals  should  be 
directed  to  the  appropriate  Service 
Regional  Office. 

Fish  and  Whjnjfe  Service  Regiomal 
Offices 

(Addran  Ragioiwl  Oreetor,  us.  FW»aii#MIWM«  Sanleat 


SIMM 
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Hunting.  WiUilife. 

Dated:  November  29, 1985. 
F.  Eugene  Hester, 
Deputy  Director. 
[FR  Doc.  85-28870  Filed  12-«-8S(  8:4&  am) 
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CIA  Retirees  Health 
Coverage;  Notice  of 

agency:  Central  Inte 
SUBJECT.  CIA  Retire^ 
Coverage. 
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Export  Trade  Certifiiate  of  Review 

agency:  Interna tion^  Trade 
Administration,  Com  nerce. 
ACTION:  Notice  of  Ap  jlication 


summary:  The  Office 
Company  Affairs,  Int  emational 
Administration.  Depj  rtment 
Commerce,  has  recei 
for  an  Export  Trade 
Review.  This  notice 
conduct  for  which  cehification 
and  requests  commei  its 
whether  the  certifica 


be  aware  that 

a  change  to  the 
insurance  plan, 
(collect)  for 
of  business 
is  the  end  of 
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,  Administration 


of  Export  Trading 
Trade 
of 
ved  an  application 

rtificate  of 
Summarizes  the 

is  sought 
relevant  to 
e  should  be  issued. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  V.  Lacy,  Direcjor,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INR  RMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commetce  to  issue  Export 
Trade  Certificates  of  Review.  A 


certificate  of  review 


)rotects  its  holder 


and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  December  26, 
1985  to:  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  Room  5618,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  83-3A024." 
Applicant:  U.S.  Export  &  Trading 

Company.  P.O.  Box  1698.  Carlsbad. 

California  92008 
Application  #:  83-3A024 
Date  Deemed  Submitted:  November  22. 

1985. 
Members  (in  addition  to  applicant): 

None 

Summary  of  the  Application 

U.S.  Export  &  Trading  Company 
("USEXP")  seeks  to  amend  the 
certificate  issued  to  it  on  December  23, 
1983  (#83-00024;  48  PR  57352,  December 
29, 1983),  and  first  amended  on  March 
20, 1985  (*83-A0024:  50  FR 11924,  March 
26, 1985).  USEXP  submitted  and  later 
withdrew  a  prior  application  for  a 
second  amendment  (*83-2A024;  50  FR 
41375.  October  10, 1985).  In  this 
application  USEXP  seeks  certification: 
(1)  To  change  the  products  covered  by 
the  Export  Trade  Certificate  of  Review 
to  "high  impact"  ultraviolet-resistant 
polyvinyl  chloride  (UVR-PVC) 
compounds  and  irrigation  pipes,  fittings, 
and  related  products;  (2)  to  act  as  the 
exclusive  export  sales  representative  for 
PROMARK  (Indio,  California),  Action 
Development  and  Marketing  (Carlsbad, 
California],  and  Brownline  Pipe 


Company,  Inc.  (Laguna  Hills. 
California);  (3)  to  enter  into  exclusive 
agreements  with  agents  and  distributors 
in  the  Export  Markets;  (4)  to  set 
independently  or  with  its  suppliers 
price,  quantity,  territory  and  customer 
restrictions  for  the  Export  Markets;  and 
(5)  to  act  as  an  exclusive  or  non- 
exclusive supplier  of  high-impact  UVR- 
PVC  compounds  and  pipes,  fittings  and 
related  products,  and  the  technology  to 
make  pipes,  fittings  and  related  products 
from  the  compounds,  to  buyers  in  the 
Export  Markets. 

Dated:  December  2, 1985. 
George  MuUer. 

Acting  Director,  Office  of  Export  Trading, 
Company  Affairs. 

[FR  Doc.  85-28900  Filed  12-4-85:  8:45  am] 
BtUJNO  COOC  3S10-0(I-M 


Short  Supply  Review  on  Galvanized 
Wire:  Request  for  Comments 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Article  4  of  the 
U.S.-EC  Arrangement  on 
Complementary  Products  with  respect  to 
high  tensile  strength  galvanized  wire. 

EFFECTIVE  DATE:  Comments  must  be 
delivered  no  later  than  December  16, 
1985. 

ADDRESS:  Send  all  comments  to  Joseph 
A.  Spetrini,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave. 
NW.,  Washington.  D.C.  20230,  Room 
3099. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  C.  Tolerico,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
Washington,  D.C,  Room  3087B,  (202) 
377-4036. 

SUPPt^MENTARY  INFORMATION:  Article  4 
of  the  U.S.-EC  Arrangement  on 
Complementary  Products  provides  that 
if  the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
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neel  denmd  in  the  USA  for  •  particular 
product  (including  substantial  objective 
evidence  such  as  allocatioa,  extended 
delivery  periods,  or  other  relevaaf 
factors},  an  additional  tonnafe  shall  be 
allowed  for  such  product.  .  ." 

We  have  received  a  short  anppiy 
request  for  hot  dipped,  gahraaizcd,  high 
carboiu  drawn  wire,  .02fi-incb  in 
diameter,  with  a  tolerance  of  +i)000; 
-.0005  and  tensile  strength  of  2S1.00O- 
289,000  P.S.I. 

Any  party  interested  in  commentiiig 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  from  pubhcatioa  of 
this  notice.  Comments  should  fbctt*  on 
the  economic  factors  involved  in 
granting  or  denying  this  requesL 

Commerce  will  maintain  tbia  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  ident^y  that 
portion  of  their  submission.  It  will  be 
held  in  strict  confidence  by  the 
Department.  However,  a  non- 
proprietary submission  must  be 
provided  for  placement  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Central  Records  Unit,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  B-099  at  the  above 
address. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  linport 
Admiaistration. 

November  27, 1985. 

[FR  Doc.  85-28803  Filed  12-4-86;  IH5  am\ 

BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proieet  Na  67S4-oe3  et  aL) 

Hydroelectric  Applications  (SMS 
Enterprisesi  Inc.,  et  aL)  /Applications 
Filed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1.  a.  TjT)e  of  Apphcation:  License 
(Minor). 

b.  Project  No:  6764-003. 

c.  Date  Filed:  November  15, 1W4. 

d.  Applicant:  BMB  Enterprises,  Inc. 
fc  Name  of  Projecfc  Sixmile  Creek. 

f.  Location:  On  Sixmile  Creek  ni 
Sanpete  County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(ii. 

h.  Contact  Person:  Mr.  ^adlcy  F. 
Hutchings,  690  West  2360  North,  West 
Bountiful,  Utah  84067. 


t  Comraent  Date:  fanoary  0, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  be  located  both  on  the 
lands  of  the  Mauti-La  Sal  National 
Forest  and  of  the  State  of  Utah  and 
would  consist  oft  (1)  An  overflow  mtake 
stractnre,  wth  trashrack,  located  on 
Sixmile  Creek  at  elevation  6,720  feet 
m.s.K;  f2)  a  coal  tar  coated  and  wrapped 
steel  pipehne  penstock,  24  inches  in 
diameter  and  about  10.480  feet  long;  (3) 
»  powerhotise,  at  elevation  6,120  feet 
m.8.I.,  \o  contain  a  Pelton  type  turbine- 
generator  unit  rated  at  1,200  kW;  (4)  a 
taih-ace  returning  flow  to  Sixmile  Creek; 
(5)  a  46-kV  transmission  line,  about 
17.470  feet  long;  and  (6)  appurtenant 
facihties.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  4.224  GWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Utah  Power  &  Light 
Company  or  to  municipal  systems. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C.  Dl, 

m.  This  application  has  been  accepted 
for  filing  as  of  October  12, 1982.  the 
submittal  date  of  the  applicant's 
originally  accepted  exemption 
application  pursuant  to  Eagle  Power  Co., 
28  FERC  161.061.  issued  July  18. 1984. 

2.  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No:  9206-^)00. 

c.  Date  Filed:  May  20. 1985. 

d.  Applicant  Crow  Hydro.  Inc. 

e.  Name  of  Project:  Crow  Creek 
Pumped  Storage. 

f.  Location:  On  Granite  Springs  and 
Crystal  Lake  Reservoirs  in  Laramie 
County,  Wyoming  within  the  Curt 
Gowdy  State  Park. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  79Ha}-825(r). 

h.  Contact  Person: 
Mr.  Robert  Skyles,  Vice  President,  Crow 

Hydro,  Inc.,  2932  Kelley  Drive, 

Cheyenne,  WY  82001 
Mr.  Tore  O.  Amesen,  President,  Amesen 

and  Associates,  Inc.,  Consulting 

Engineers,  1330  Bellaire  Street, 

Broomfield,  CO  80020 

L  Comment  Date:  January  2, 1986. 

j.  Description  of  Project:  The  proposed 
pumped  storage  project  would  consist 
of:  (1)  An  existing  70-foot-high  arch 
dam;  (2)  the  existing  160-acre  Granite 
Springs  Reservoir  with  a  storage 
capacity  of  5,220  acre-feet  at  elevation 
7,240  feet;  (3)  an  intake  structure;  (4)  a 
12-foot-diameter,  6,600-foot-k)ng 
penstock;  (5)  a  {wwerhouse  containing  a 
pump/ turbine  with  a  capacity  of  25  MW 
operating  at  a  head  of  230  feet;  (6}  and 
existing  9D-foot-high  arch  dam;  (7)  the 
existing  16G-acre  Crystal  Lake  Reservoir 
with  a  storage  capacity  of  4,075  acre-feet 
at  elevation  6,950  feet;  and  (8)  a  10-mile- 


kmg,  lt5-kV  transmission  line  tying  into 
an  existing  Hne.  The  average  annual 
energy  productian  would  be  48,800  kWh. 

A  preliminary  permit,  if  issued  does 
not  authorize  construction.  The 
Applicant  seeks  a  36  month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project  No  new  access 
road  will  be  needed  for  the  purpose  of 
conducting  these  studies.  The  estimated 
cost  of  conducting  these  studies  is 
$50,000. 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  either  a  Public  or 
Private  Utility. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  B,  C  and  D2. 

3  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  9300-000. 

c.  Date  Filed:  July  1, 1985. 

d.  Applicant  James  Lichoulas. 

e.  Name  of  Project:  Appleton. 

f.  Location:  On  the  Pawtucket  Canal 
in  Middlesex  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Mr.  James 
Lichoulas,  Jr.,  57  Mill  Street  Woburo, 
MA  01801. 

i.  Comment  Date:  January  6, 1966. 

j.  Description  of  Project  The  proposed 
project  would  utilize  the  existing 
Hamilton  Canal  as  the  intake  and 
consist  oft  (1)  Two  existing  11-foot-wide 
and  160>foot-iong  open  masonry  flumes; 
(2)  an  existing  ll-foot-wide  and  20-foot- 
long  steel  penstock  which  funnels  the 
water  into;  (3)  an  existing  turbine 
chamber  which  contains  two  turbine- 
generators  with  an  installed  capacity  of 
346  kW;  (4)  two  stone  masonry  tailraces; 
(5)  a  transmission  Hne  1,000  feet  long; 
and  (6)  appurtenant  facilities.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be 
1,309,620  kWb  operating  under  a  net 
hydraulic  head  of  13  feet  The  facilities 
are  owned  by  the  Proprietors  of  Locks 
and  Canals. 

k.  Purpose  of  Project  Project  power 
will  be  sold  to  the  Massachusetts 
Electric  Company. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  Dl. 

4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No_- 9374-000. 

c.  Date  Filed:  August  1, 1965. 

d.  Apptieant  Six  Mile  Associates. 

e.  Name  of  Project:  Six  Mile  Lower 
Project 

ft  Location:  On  Six  Mile  Creek  in 
Sanpete  County,  UT. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 
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h.  Contact  Pere  in:  Mr.  Mike  Graham. 
484  East  300  North,  Manti.  UT  84642. 

i.  Comment  Dale:  January  6, 1986. 

j.  Description  o  '  Project:  The  proposed 
project  would  be  ocated  on  lands 
owned  by  the  Gu  mison  Irrigation 
Company  and  wc  uld  consist  of:  (1)  An 
intake  structure  c  n  Six  Mile  Creek  at 
elevation  5.920  fe  it  m.s.l.;  (2)  a  pipeline/ 
penstock.  30  inch  !S  in  diameter  and 
about  16.600  feet  ong;  (3)  a  powerhouse, 
near  Nine  Mile  Reservoir,  with  an 
installed  capcity  i  )f  750  kW;  (4)  a 
tailrace  to  the  res  ervoin  (5)  a 
transmission  line  about  2.000  feet  long, 
connecting  to  an  i  existing  line;  and  (6) 
appurtenant  facil  ties.  The  Applicant 
estimates  that  the  average  annual 
energy  output  wo  jld  be  2.936.000  kWh. 

k.  Purpose  of  Pi  oject:  Project  energy 
would  be  sold  to  ocal  municipalities  or 
the  local  power  c  )mpany. 

1.  This  notice  al  so  consists  of  the 
following  standar  i  paragraphs:  A5,  A7. 
A9.  B.  C  and  D2. 

5  a.  Type  of  Ap  ilication:  Preliminary 
Permit. 

b.  Project  No.:  5  398-000. 

c.  Date  Filed:  A  agust  7. 1985. 

d.  Applicant:  A  teras  Hydro 
Associates. 

e.  Name  of  Proj  ;ct:  Rattlesnake  Creek 
Hydroelectric  Pro  ect. 

f.  Location:  On  lattlesnake  Creek, 
near  town  of  Alts  -as.  within.  Modoc 
National  Forest,  i  i  Modoc  County. 
California. 

g.  Filed  Pursuai  t  to:  Federal  power 
Act,  16  U.S.C.  791  a)-825(r). 

h.  Contact  Pers  m:  Mr.  Jeff  Chuett. 
Alteras  Hydro  As  sociates.  4210  Marks 
Ridge  Drive.  Swe(  t  Home,  OR  97386. 

i.  Comment  Dal  s:  January  6. 1986. 

j.  Description  o  Project:  The  proposed 
project  would  cor  sist  of:  (1)  The  existing 
Hot  Springs  Valle  f  Irrigation  District's 
49-foot-high  Big  S  ige  Dam:  (2)  the 
existing  reservoir  with  gross  storage 
capacity  of  77,000  acre-feet  and  surface 
elevation  of  4.897  feet:  (3)  a  19,000-foot- 
long  open  ditch;  (' )  a  36-inch-diameter. 
1.600-foot-long  pe  istock;  (5)  a 
powerhouse  with  a  total  installed 
capacity  of  1.500 1  ;W;  and  (6)  a  2-mile- 
long.  12.5-kV  tran  tmission  line  to 
connect  to  an  exis  ting  Surprise  Valley 


transmission  line 


e.  Name  of  Proj^ 
Dam. 


The  Applicant 


estimates  the  avei  age  annual  energy 
generation  at  4.4  i  lillion  kWh. 

k.  This  notice  a  so  consists  of  the 
following  standar  1  paragraphs:  A5.  A7. 
A9.  B,  C  and  D2. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  SlMO-OOO. 

c.  Date  Filed:  S<  ptember  9. 1985. 

d.  Applicant:  C  sarwater  Hydro. 


>ct:  Blue  Mountain 


f.  Location:  On  the  Petit  Jean  River 
near  Danville.  Yell  County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825r. 

h.  Contact  Person:  Mr.  Richard  R. 
Gresham.  Liaison  Officer/Partner, 
Clearwater  Hydro.  P.O.  Bk)x  158.  Clipper 
Mills.  CA  95930. 

i.  Comment  Date:  January  3. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Corps  of  Engineers'  Blue  Mountain  Dam 
and  reservoir,  and  would  consist  of:  (1) 
A  proposed  13-foot  diameter  penstock 
approximately  1.100  feet  long;  (2)  a  new 
concrete  powerhouse  (possibly 
underground)  approximately  50  feet  x  80 
feet  and  15  feet  high,  housing  one 
Kaplan  turbine/generator  with  a 
capacity  of  1600  kW;  (3)  a  proposed 
tailrace  100  feet  long,  17  feet  wide,  and 
8.5  feet  deep;  (4)  a  proposed  110-kV 
transmission  line  approximately  1.5 
miles  long;  and  (5)  appurtenant  facilities. 
The  applicant  estimates  that  the  average 
annual  energy  generation  would  be 
approximately  5.2  GWh.  The  project 
power  will  be  sold  to  a  local  utility, 
nearby  public  institutions  or  industrial 
users. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C  and  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-9453-000. 

c.  Date  Filed:  September  13. 1985. 

d.  Applicant:  Joe  A.  Brady. 

e.  Name  of  Project:  Beaver  Dam 
Creek. 

f.  Location:  On  Beaver  Dam  Creek 
Near  Elberton.  Elbert  County.  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Joe  A.  Brady,  3601 
June  Ivey  Road,  Bethlehem,  GA  30620. 

i.  Comment  Date:  January  6. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
dam  approximately  235  feet  long  and  25 
feet  high  of  stone-masonry  construction; 

(2)  an  existing  one  and  one-half  acre 
reservoir  at  an  elevation  of  712  feet 
m.s.l.  having  negligible  storage  capacity; 

(3)  an  existing  brick  powerhouse, 
immediately  adjacent  to  the  dam. 
approximately  20  x  30  feet  housing  2 
proposed  turbines  and  generators  (250 
kW  and  150  kW)  for  a  total  generating 
capacity  of  400  kW;  (4)  a  proposed  24- 
kV  tranmission  line  approximately  1000 
feet  long;  and  (5)  appurtenant  facilities. 
The  applicant  estimates  that  the  average 
annual  energy,  generation  would  be 
2,190  MWh.  The  applicant  proposes  to 
sell  all  project  power  to  a  local  utility. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  and  D2. 


BEST  COPY  AVAILABLE 


8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9485-000. 

c.  Date  Filed:  September  26, 1985. 

d.  Applicant:  Jerusalem  Creek 
Associates. 

e.  Name  of  Project:  Jerusalem  Creek 
Hydroelectric  Project. 

f.  Location:  On  Jerusalem  Creek,  near 
town  of  Ono.  in  Shasta  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman.  Jerusalem  Creek  Associates. 
1350  New  York  Avenue,  #600, 
Washington.  D.C.  20005. 

i.  Comment  Date:  January  2, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high.  40-foot-long  existing  diversion 
structure  at  elevation  1.900  feet;  (2)  a  2.3- 
mile-long  existing  irrigation  ditch;  (3)  a 
2-foot-diameter.  1.650-foot-long  steel 
penstock;  (4)  a  powerhouse  containing 
one  generating  unit  with  a  rated 
capacity  of  900  kW  operating  under  a 
head  of  500  feet;  and  (5)  a  50-foot-long, 
12.5-kV  transmission  line  to  connect  to 
an  existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
Applicant's  estimated  average  annual 
energy  generation  of  6.3  GWh  will  be 
sold  to  PG&E. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B.  C  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9528-000. 

c.  Date  Filed:  October  7. 1985. 

d.  Applicant:  Frontier  Land  and 
Power. 

e.  Name  of  Project:  Mill  Creek. 

f.  Location:  On  Mill  Creek,  in  Section 
22,  T25N  A7E  MDB&M.  near  Quincy,  in 
Plumas  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r).' 

h.  Contact  Person:  Mr.  Bruce 
McDowell.  P.O.  Box  131.  Taylorsville. 
CA  95983.  (916)  284-7532. 

i.  Comment  Date:  January  6. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot-  ' 
high,  30-foot-long  concrete  diversion 
structure  across  Mill  Creek  at  elevation 
2,860  feet  msl;  (2)  an  18-inch-diameter, 
4.100-foot-long  penstock;  (3)  a  30-foot- 
square  concrete  powerhouse,  located 
adjacent  to  Mill  Creek  at  elevation  2,460 
feet  msl,  containing  a  single  impulse 
turbine-generator  unit  with  a  rated 
capacity  of  300  kW  and  producing  an 
estimated  average  annual  generation  of 
1.183  GWh;  (4)  a  concrete  tailrace;  and. 
(5)  a  50-foot-long,  12-kV  transmission 
line  interconnecting  the  project  to  an 
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existing  PaciHc  Gas  and  Electric 
Company  (PG&E)  line.  Applicant  intends 
to  sell  project  power  to  PG&E.  The 
project  would  occupy  Plumas  National 
Forest  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  AppUcant 
seeks  issuance  of  a  preliminary  permit 
to  investigate  project  design 
alternatives,  Hnancial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $20,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9529-000. 

c.  Date  Filed:  October  7, 1985. 

d.  Applicant:  Frontier  Land  and 
Power. 

e.  Name  of  Project:  Swamp  Creek. 

f.  Location:  On  Swamp  Creek,  in 
Sections  1,  2  and  3,  T23N  R5E  MDB&M, 
near  Paradise,  in  Plumas  County. 
Cahfomia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Bruce 
McDowell,  P.O.  Box  131,  Taylorsville, 
CA  95983. 

i.  Comment  Date:  January  6, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  3-foot- 
high,  20-foot-Iong  concrete  diversion 
structure  across  Swamp  Creek  at 
elevation  3.840  feet  msl;  (2)  an  12-inch- 
diameter.  6,000-foot-long  penstock;  (3)  a 
20-foot-8quare  concrete  powerhouse, 
located  adjacent  to  Swamp  Creek  at 
elevation  1.760  feet  msl,  containing  a 
single  impulse  turbine-generator  unit 
with  a  rated  capacity  of  400  kW  and 
producing  an  estimated  average  annual 
generation  of  1.577  GWh;  (4)  a  concrete 
tailrace;  and,  (5)  a  1.500-foot-long,  12-kV 
transmission  line  interconnecting  the 
project  to  an  existing  Pacific  Gas  and 
Electric  Company  (PG&E)  line. 
Applicant  intends  to  sell  project  power 
to  PG&E.  The  project  would  occupy 
Plumas  National  Forest  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  issuance  of  a  preliminary  permit 
to  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development. 
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Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $20,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  and  D2. 

11  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  3407-000. 

c.  Date  Filed:  July  24. 1984. 

d.  Applicant:  Cook  Electric  Inc. 

e.  Name  of  Project:  Magic  Dam. 

f.  Location:  At  the  Big  Wood  Canal 
Company's  Magic  Dam.  effecting  Bureau 
of  Reclamation  land,  on  Big  Wood  River 
in  Blaine  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Warren  P. 
Chapman,  Cook  Electric,  Inc..  P.O.  Box 
1071.  2356  Beryl  Avenue.  Twin  Falls.  ID 
83301. 

i.  Comment  Date:  January  3. 1986. 

J.  Description  of  fttjject:  The  existing 
project  facilities  at  the  site  consist  of:  (1) 
A  128-foot-high.  3.100-foot-long  earth  fill 
dam;  (2)  a  400-foot-Iong  spillway;  (3)  a 
36.5-foot-high  outlet  tower  (4)  a  620- 
foot-long.  132-inch-diameter  outlet 
conduit;  (5)  a  bifurcation;  (6)  2 
emergency  gates  and  2  outlet  valves  in  a 
valvehouse;  and  (7)  a  3740-acre  reservoir 
with  a  capacity  of  191,500  acre-feet  at  a 
normal  maximum  surface  elevation  of 
4.935  feet.  In  addition  the  project  would 
consist  of  the  following  proposed 
facilities:  (1)  a  600-foot-long  additional 
spillway;  (2)  a  new  bifurcation, 
approximately  40-feet  upstream  of  the 
existing  bifurcation;  (3)  a  170-foot-long. 
132-inch-diameter  penstock;  (4)  a 
powerhouse  containing  3  penerating 
units  withca  combined  capacity  of  9.0 
MW  and  an  average  annual  generation 
of  27.738  MWh;  and  (5)  a  5.8-mile-long 
transmission  line  which  would  connect 
to  existing  46-kV  Idaho  Power  Lines. 
The  estimated  cost  of  the  project  is 
$4,615,782. 

k.  Purpose  of  Project:  Project  power 
would  be  sold. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B  and  C. 

12a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  4627-005. 

c.  Date  Filed:  October  26. 1984.  • 

d.  Applicant:  Albert  R.  Hunt  and  Betty 
F.  Hunt 

e.  Name  of  Project:  Baker  Creek. 

f.  Location:  On  Baker  Creek  in 
Humboldt  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-82^(r). 

h.  Contact  Person:  Mr.  David  G. 
DeMera,  P.O.  Box  628,  Murphys,  CA 
95247. 

i.  Comment  Date:  January  6, 1986. 


j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high,  45-foot-long  diversion  dam  at 
elevation  2,116  feet;  (2)  a  30-inch- 
diameter.  5,400-foot-long  penstock;  (3)  a 
poweriiouse  containing  a  single  1,500- 
kW  generating  unit,  operating  under  a 
head  of  916  feet;  and  (4)  a  12.5-kV, 
17,S0Q-foot-long  transmission  line 
connecting  with  an  existing  Pacific  Gas 
and  Electric  Company  (PG&E) 
transmission  line.  The  estimated  5.7 
million  kWh  generated  annually  would 
be  sold  to  PG&E.  No  recreational 
facilities  are  proposed  by  the  Applicant' 

k.  This  application  has  been  accepted 
for  filing  as  of  June  20. 1983.  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application,  pursuant  to  Snowbird.  Ltd.. 
28  FERC  1161,062.  issued  July  18. 1984. 

1.  Development  Application — Any 
qualified  development  appUcant 
desiring  to  Hie  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application  no  later 
than  60  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  Dl. 

13a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  6628-002. 

c.  Date  Filed:  November  13, 1984. 

d.  Applicant:  Michael  Cosgrove. 

e.  Name  of  Project:  Fremont 

f.  Location:  In  Umatilla  National 
Forest  on  Granite  and  Lake  Creeks  in 
Grant  County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Michael  Cosgrove, 
Energy  Planning  Associates,  3182  SE 
Timberlake  Drive,  Hillsboro,  OR  97123. 

i.  Comment  Date:  January  13, 1986. 

j.  Description  of  Project:  The  project 
would  consist  of:  (1)  A  4-foof  high  log 
diversion  dam  on  Lake  Creek  at 
elevation  6000  feet;  (2)  an  intake 
structure  on  Lake  Creek  at  elevation 
6000  feet;  (3)  a  pipeline  consisting  of 
24,000  feet  of  25V2-inch-diameter  wood 
stave  pipe,  2,700  feet  of  24-inch-diameter 
steel  pipe  and  3,200  Feet  of  18-inch- 
diameter  iron  penstock;  (4)  a 
powerhouse  containing  2  generating 
units  with  a  combined  capacity  of  1,100 
kW  and  an  average  annual  generation  of 
4,764  MWh.  The  plant  would  operate  in 
a  nm-of-river  mode  and  the  construction 
cost  would  be  $1,500,000. 
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k.  Purpose  of  Pro  ect  The  project 
power  would  be  so 

I.  This  notice  alsd  consists  of  the 
following  standard  paragraphs:  A3,  A9, 

acDi. 

14a.  Type  of  App  ication:  Major 
License  (Under  SM"  V). 

b.  Project  Na:  71  »-004. 

c.  Date  Filed-  No^  ember  15, 1985. 

d.  Applicant:  Stei  vart  Ranches,  Inc. 

e.  Name  of  Projec  t:  Kekawaka  Creek. 

f.  Location:  On  K  tkawaka  Creek,  a 
tributary  to  the  Eel  Uver,  near 
Alderpoint  in  Trini  y  County, 
Cahfomia. 

g.  Filed  Pursuant  :o:  Federal  Power 
Act.  16  U.S.C  791  (a  ^«25(r). 

h.  Contact  Person : 
Mr.  Calvin  C  Stewi  rt  Stewart  Ranches. 

Inc.,  Fort  Seward  Route,  Garberville. 

CA  95440.  707-z4iia  toU  6001. 
Mr.  Chad  Roberts,  Qscar  Larson  & 

Assoc  P.O.  Box  i806.  Eureka.  CA 

95501.  707-445-2(H3. 

L  Comment  Datet'january  13, 1966. 

j.  Description  of  Project  The  proposed 
run-of-the-river  pro  ect  would  consist  ofc 
(1)  A  6-foot-high,  60  foot-long  concrete 
diversion  weir  local  ed  across  Kekawaka 
Creek,  approxiately  3  miles  upstream 
from  its  confluence  with  the  Eel  River,  at 
elevation  1,530  feet  msl;  (2)  a  36-inch- 
diameter,  18,000-foc  t-loag  steel  pipeline/ 
penstock;  (3)  a  cone  rete  powerhouse 
located  adjacent  to  Kekawaka  Creek, 
approximately  2.00(  feet  upstream  from 
its  confluence  a  wit  i  the  Eel  River,  at 
elevation  410  feet  oi  si,  containing  single 
impulse  turbine-gen  erator  unit  with  a 
rated  capacity  of  4.1  SO  kW  and 
producing  an  estim<  ted  average  annual 
generation  of  14.2  C  Wh;  (4)  a  concrete 
tailrace  channel:  (5]  a  switchyard;  (6]  an 
8.3-mile-long,  60-kv|  transmission  line 
crossing  the  Eel  River  and 
interconnecting  the  project  to  an 
existing  Pacific  Casjand  Electric 
Company  (PG&E)  liie  at  Bell  Springs  in 
Humboldt  County;  and.  (7)  construction 
of  an  access  road  alpng  the  pipeline/ 
penstock  alingment  and  improvement  of 
the  existing  access  ioad  to  the  diversion 
site.  The  project's  transmission  line 
would  be  partially  located  on  VS. 
Bureau  of  Land  Management  lands. 
Applicant  estimateai  project  construction 
cost  at  $7.2  million. 

k.  This  application  has  been  accepted 
for  filing  as  of  Marc)i  3. 1983,  the 
submittal  date  of  thf  Applicant's 
originaUy  accepted  Exemption 
application  pursuant  to  Snowbird.  Ltd.. 
28  FERC 1  61.062  isalued  July  18. 1984. 

L  lliis  notice  also, consist  of  the 
following  standard  paragraph:  A9.  B,  C 
andDl. 

m.  Development  /  ^ppUcation-Any 
qualified  developnu  nt  applicant 
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desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  applicaton. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  60  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  nobce. 

15a.  Type  of  Application:  License  (S 
MW  or  Less). 

b.  Project  No:  8798-001. 

c.  Date  Filed:  January  22, 1985. 

d.  Applicant  Rivers  Electric 
Company,  Inc. 

e.  Name  of  Project:  Lower  Walden. 

f.  Location:  Walkill  River  in  Orange 
County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a}-825(a). 

h.  Contract  Person:  Mr.  Charles  R. 
Pepe.  President.  Rivers  Electric 
Company.  Inc.,  120  North  Pascack  Road. 
Spring  Valley,  NY  10977. 

i.  Comment  Date:  January  10, 1988. 

j.  Description  of  ^ojecfc  The  proposed 
project  would  consist  of:  (1)  An  existing 
9-foot-high,  350-foot-long  concrete 
gravity  dam  owned  by  the  Village  of 
Walden;  (2)  an  existing  reservoir  with  a 
surface  area  of  10  acres  and  negligible 
storage  capacity  with  a  water  surface 
elevation  of  282  feet  msl;  (3)  a  proposed 
powerhouse  at  the  base  of  the  dam 
containing  a  generating  unit  with  a  rated 
capacity  of  750-kW;  and  (4)  a  proposed 
50-foot-long  transmission  line  tying  into 
the  existing  New  York  Electric  and  Gas 
Corporation  system. 

k.  Purpose  of  Project  Power  generated 
would  be  sold  to  the  New  York  State 
Electric  and  Gas  Corporation. 

\.  This  notice  also  consists  of  the 
following  standard  paragraphr  A3,  A9, 
B,  C,  and  Dl. 

16  a.  Type  of  Application:  License. 

b.  fttjject  No.:  8908-000. 

c  Date  Filed:  January  28, 1985. 

d.  Applicant:  Washington  County 
Board  of  Commissioners,  Pennsylvania 
etal. 

e.  Name  of  Project  Maxwell  Locks 
and  Dam. 

t  Location:  On  the  Monongahela 
River  in  Washington  County, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-82S(r). 

h.  Contact  Person:  Mr.  Edward  R 
Curland,  1700  ftxjadway.  Suite  2501, 
New  York.  NY  10019. 

i.  Comment  Date:  January  13. 198& 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  US, 


Army  Corps  of  Engineers'  Maxwell 
Locks  and  Dam,  and  would  consist  of: 
(1)  A  proposed  11-foot-diameter.  200- 
foot-long  steel-lined  penstock;  (2)  a 
proposed  concrete  powerhouse  housing 
two  turbine  units  with  a  total  installed 
capacity  of  10  MW;  (3)  a  proposed  1.5- 
mile-long,  25kV  transmission  line;  and 
(4)  appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
generation  would  be  45  GWh. 

k.  Purpose  of  Project  The  AppHcant 
anticipates  that  project  energy  will  be 
sold  to  the  West  Penn  Power  Company. 

\.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  and  C. 

17  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  9167-000. 

c.  Date  Filed:  April  26, 1985. 

d.  Applicant:  Pennsylvania 
Hydroelectric  Development  Corporation. 

e.  Name  of  Project:  New  KemsviUe. 

f.  Location:  On  the  Schuylkill  River  in 
Berks  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Lawrence 
Gleeson,  Pennsylvania  Hydroelectric 
Development  Corporation,  570  DeKalb 
Pike.  P.O.  Box  814,  Suite  213. 
Continental  Offices,  King  of  Prussia,  PA 
19406. 

i.  Comment  Date:  January  9, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  be  run-of-the-river  and 
would  consist  of:  (1)  The  existing  New 
KemsviUe  Dam.  approximately  600  feet 
long  and  17  feet  high,  constructed  of 
concrete  with  spillway  crest  elevation  at 
383  feetm.8.1.:  (2)  a  reservoir  having 
minimal  pondage;  (3)  a  new  power 
house  located  on  a  steel  barge 
containing  a  turbine-generator  unit 
having  a  rated  capactiy  of  630  kW;  (4)  a 
new  transmission  line,  approximately 
6,000  feet  long,  connecting  to  existing 
13.2-kV  lines;  and  (5)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  aimual  energy  output  would 
be  3,20a000  kWh.  New  KemsviUe  Dam 
is  owned  by  the  Commonwealth  of 
Pennsylvania. 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  the  Metropolitan 
Edison  Company. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  and  C  and  Dl. 

18  a.  Type  of  Applicatiim:  Preliminary 
Permit. 

b.  Project  No.:  9404-000. 

c  Date  Filed:  August  15. 1985. 

d.  Applicant  James  River  Paper 
Company,  Inc. 

e.  Name  of  ftojecfc  Pulsifer  Rips 
Project 
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f.  Location:  On  the  Androscoggin 
River  in  Coos  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-625(r). 

h.  Contact  Person:  Mr.  David  Dunham, 
James  River  Paper  Company,  Inc.,  650 
Main  Street,  Berlin,  New  Hampshire 
03570. 

i.  Comment  Date:  January  10. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  proposed 
20-foot-high  and  900-foot-long  concrete 
and  earth  dam  with  a  proposed  spillway 
20  feet  above  river  bottom;  (2)  a 
proposed  reservoir  with  a  surface  area 
of  30  acres  and  a  storage  capacity  of 
negligible  size;  (3)  a  proposed  4,700-foot- 
long  and  18-foot-diameter  penstock;  (4)  a 
proposed  100-foot-long  and  40-foot-wide 
concrete  powerhouse  to  contain  two 
turbine /genera  tors  with  an  installed 
capacity  of  6  MW;  (5)  a  proposed 
tailrace  approximately  200-feet-long;  (6) 
a  new  22-kV  transmission  line  600-feet- 
long;  and  (7)  appurtenant  facilities.  The 
estimated  annual  energy  produced  by 
the  project  would  be  39.900  MWh 
operating  under  a  net  hydraulic  head  of 
34  feet.  The  proposed  facilities  are 
owned  by  James  River  Paper  Company, 
Inc. 

k.  Purpose  of  Project:  Project  power 
will  be  used  by  the  Applicant  in  its 
manufacturing  operations  at  the 
Cascade  Mill,  which  produces  paper 
products. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B,  and  C,  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $245,000. 

a.  Type  of  Application:  Major  License 
(5MW  or  Less). 

b.  Project  No.:  9004-000. 

c.  Date  Filed:  March  6, 1985. 

d.  Applicant:  Hydro  Research,  Inc. 

e.  Name  of  Project:  Embrey  Dam 
Hydroelectric  Project. 

f..  Location:  On  the  Rappahannock 
River  in  Stafford  and  Spottsylvania 
Counties.  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 


h.  Contact  Person:  J.  Michael  Sasser, 
Hydro  Research,  Inc.,  3200  Tyre  Neck 
Road.  Portsmouth.  Virginia  23703. 

i.  Comment  Date:  January  6, 1986. 

j.  Competing  Application:  Project  No. 
7490.  Date  filed:  February  2, 1984. 

k.  Description  of  Project:  The 
Applicant  would  utilize  an  existing  dam 
owned  by  the  City  of  Fredericksburg. 
The  proposed  project  would  consist  of: 
(1)  A  22-foot-high.  700-foot-Iong. 
reinforced  foncrete  dam;  (2)  an  existing 
reservoir  with  a  surface  area  of  60  acres 
and  a  storage  capacity  of  750  acre-feet 
at  powerpool  elevation  of  49.1  feet  m.s.l.; 
(3)  two  proposed  78-inch  diameter 
penstocks,  with  lengths  of  107.3  feet  and 
121.25  feet  respectively,  and  one 
proposed  153.5-foot-long,  85-inch- 
diameter  penstock;  (4)  a  proposed 
powerhouse  containing  two  generating 
units  rated  at  1,000  kW  and  one 
generating  unit  rated  at  1,250  kW  for  a 
total  installed  capacity  of  3.250  kW;  (5) 
three  proposed  c^aft  tubes,  which  would 
return  the  water  to  the  riven  (6)  a 
proposed  2,000-foot-long,  34.5-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  estimated  average  annual 
generation  is  15,000,000  kWh. 

1.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  the 
Virginia  Electric  and  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  B,  C. 
andDl. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9467-000. 

c.  Date  Filed:  September  18. 1985. 

d.  Applicant:  Big  Sage  Associates. 

e.  Name  of  Project:  Big  Sage 
Hydroelectric  Project. 

f.  Location:  On  Rattlesnake  Creek, 
near  Alturas  City,  within  Modoc 
National  forest,  in  Modoc  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(aH25(r). 

h.  Contact  Person:  Mr.  Mike  Graham, 
484  East  300  North.  Manti,  UT  84642. 

i.  Conmient  Date:  December  26, 1985. 

j.  Competing  Apphcation:  Project  No. 
9398-000,  filed  August  7, 1985. 

k.  Description  of  Project:  The   ' 
proposed  project  would  consist  of:  (1) 
The  existing  Hot  Springs  Valley 
Irrigation  District's  (District)  49-foot-high 
Big  Sage  Dam;  the  existing  reservoir 
with  a  gross  storage  capacity  of  77,000 
acre-feet  at  elevation  4,897  feet;  (3)  a 
19,000-foot-long  open  ditch;  (4)  a  16.000- 
foot-long,  36-inch-diameter  penstock;  (5) 
a  powerhouse  with  a  total  installed 
capacity  of  1,500  kW  operating  under  a 
head  of  350  feet;  and  (6)  a  2-mile-long 
transmission  line  to  connect  to  the 
District's  existing  7.2-kV  transmission 
line.  The  Applicant  estimates  the 


average  annual  energy  generation  at  4.4 
million  kWh. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  B,  C 
andD2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — ^Public 
notice  of  the  filing  and  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36.- 

A7.  Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
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than  120  days  aft  er  the  specified 
comment  date  fo '  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  ZFR  4.30(b)(l]  and  (9) 
and  4.36. 

A8.  Preliminar  r  Pennit — Public  notice 
of  the  filing  of  the  initial  preliminaty 
pennit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  •reiioiinary  permit  and 
development  appications  or  notices  of 
intent  Any  completing  preliminary 
pennit  or  development  application,  or 
notice  of  intent  t<)  file  a  competing 
preliminary  pemit  or  development 
application,  mustj  be  filed  in  response  to 
and  in  compliancje  with  the  public  notice 
of  the  initial  preliminary  pennit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  li(  :ense  application  must 
confonn  Mrith  18 1 7R  4J0(b](l)  and  (9) 
and  4.3& 

A9.  Notice  of  L  itent — A  notice  of 
intent  must  sped  y  the  exact  name,  . 
business  adtfaess  and  telephone  number 
of  the  prospective  i  applicant,  include  an 
unequivocal  state  ment  of  intent  to 
submit-  if  such  ai|  application  may  be 
filed,  either  (1}  a  breliminary  pennit 
application  or  (2)|a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicantfs)  named  in  this  public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene-^Anycne  may  submit 
comments,  s  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  55  385.210, 
385.211,  385.214.  Ui  detennining  tfie 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  01ed,  but  only  those 
who  file  a  motion!  to  intervene  in 
accordance  with  ihe  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  t>efore  the  ^lecified  comment  date 
for  the  particular  japplication. 

C  FiJing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  thei  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APHICATION", 
"COMPETING  A|>PLICATI0N". 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  asapplicable,  and  the 
Project  Number  of  the  particular 
application  to  whicfa  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  ^  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Cbmmission's 
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regulations  to:  Kenneth  P.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  DC.  20428.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E,  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission.  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the . 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — Federal, 
State,  and  local  agencies  that  receive 
this  notice  throu^  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act,  the 
National  &ivironmental  Policy  Act,  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicants  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments— The  VS. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
cany  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  cleariy  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 


and  conditions  within  tfiis  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
~  to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  aot  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments— T\ie  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agencyfies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resoim»s  or  otherwise  cany  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  cleariy 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
fonnal  requests  for  comments  will  be    ' 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  December  2. 1985. 
Kenneth  F.  Pkonb, 
Secretary. 

(FR  Doc.  85-28911  Filed  12-4-BS:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-2934-7] 

Extension  of  Public  Comment  Period 
on  Notice  of  Intent  To  List  Chloroform 
as  a  Hazardous  Air  Pollutant 

AGENCY:  Environmental  Protection 
Agency, 
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action:  Extension  of  the  Public 
Comment  Period. 

summary:  Thi^  notice  extends  the 
public  comment  period  provided  in 
EPA's  Notice  of  Intent  to  List  chloroform 
under  section  112  of  the  Clean  Air  Act 
published  on  September  27. 1985  (50  FR 
39626).  That  notice  described  the  results 
of  EPA's  preliminary  assessment  of 
chloroform  as  a  potentially  toxic  air 
pollutant  and  announced  EPA's  intent  to 
add  chloroform  to  the  section 
112(b)(1)(A)  list  based  on  the  health  and 
risk  assessment.  In  response  to  the  60- 
day  public  comment  period  provided  in 
the  notice,  a  request  lyas  submitted  for 
an  extension  of  the  public  comment 
period.  For  this  reason  the  public 
comment  period  has  been  extended  for 
an  additional  90  days  and  will  now 
close  on  Tuesday,  February  18. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tim  Mohin  at  (919)  541-5645. 

Dated:  November  27, 1985. 

Charles  L  Elkins,  -. .     . 

Acting  Assistant  Administrator  for  AJrand 
Radiation^ 

[FR  Doc.  85-28820  Filed  12-4-85;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  an  ocean 
freight  forwarder  pursuant  to  section  19 
of  the  Shipping  Act,  1984  (46  U.S.C.  app. 
1718)  and  46  CFR  Part  510. 

Person  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
communicate  with  the  Director.  Bureau 
of  Tariffs.  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Kamigumi  U.S.A.  Inc.,  3858  Carson 
Street,  Suite  205,  Torrance.  CA 
90503 
Officers: 

Joichi  Ida,  President/Director    ■ 
Tomoyoki  Maeda,  Vice  President 
Toshiko  Tazaki.  Vice  President 
Hiroaki  Tsuda,  Vice  President/ 
Director 

By  the  Federal  Maritime  Commission. 
Dated:  December  2, 1985. 

Bruce  A.  Dombrowski. 

Acting  Secretary. 

[FR  Doc.  85-28890  Filed  12-4-«5;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committer,  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting:  The  following  advisory 
committee  meeting  is  announced: 

Circulatory  System  Devices  Panel 

Date,  time,  and  place.  December  20. 
5:30  a.m..  Rms.  703A-727.  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW..  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing  and  open 
committee  discussion,  9:30  a.m.  to  12  m.; 
closed  presentation  of  data  and  closed 
committee  discussion,  1  p.m.  to  3:30 
p.m.;  Keith  Lusted.  Center  for  Device 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-7594. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  medical  devices 
currently  in  use  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  13,  and 
submit  a  brief  statement  of  the  general 
nature  of  the.evidence  or  arguments 
they  wish  to  present,  the  names' 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  scientific  and 
ethical  issues  related  to  the  use  of  the 
artificial  heart  as  a  permanent  organ 
replacement.  Interested  persons  and 
organizations  are  invited. 

Closed  presentation  of  data.  Trade 
secret  or  confidential  commercial 
information  will  be  presented  to  the 
committee  regarding  an  investigational 
device  exemption  application  for  the 
permanent  use  of  the  artificial  heart. 
The  subject  matter  will  also  include 


information  relating  to  the  privacy  of 
individuals.  Disclosure  of  this 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)  and  (6)). 

Closed  committee  deliberations.  The 
committee  will  discuss  an 
investigational  device  exemption 
application  for  the  permanent  use  of  the 
artificial  heart  The  subject  matter  will 
include  trade  secret  or  confidential 
commercial  information  as  well  as 
information  relating  to  the  privacy  of 
individuals.  Disclosure  of  this 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)  and  (6)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separate  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  opfti  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures  to 
expedite  electronic  media  coverage  of 
FDA's  public  administrative 
proceedings,  including  hearings  before 
public  advisory  committees  under  21 
CFR  Part  14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
othewise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  ncTtice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 
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Any  interested  |ierson  who  wisfaes  to 
be  assured  of  the  tight  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meetii  ig  shall  inform  the 
contract  person  lit  ted  above,  either 
orally  or  in  writing ;.  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportwiity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairmans  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  froifi  the  contact  person 
the  approximate  t|ne  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  pf  meetings  may  be 
requested  from  th^  Dockets 
Management  Brai^  (HFA-30S),  Rm.  4- 
62,  Food  and  Drug  Administration,  5600 
Fishers  Lane,  RocHville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  Commissioi  er,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  b^  closed.  The  Federal 
Advisory  Commit»e  Act  (FACA).  as 
amended  by  the  Government  in  the 
Sunshine  Act  (PuU  L  94-409),  permits 
such  closed  advisdry  committee 
meetings  in  certair.  circumstances. 
Those  portions  of  1 1  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meel  ing  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is{  privileged  or 
confidential;  information  of  a  personal 
natiue,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  itforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  liUely  to  significanUy 
frustrate  implementation  of  a  proposed 
agency  action;  an<|  information  in 
certain  other  insta(ices  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA 
adivisory  committee  meetings  diat 
ordinarily  may  be  closed,  where 
necesssary  and  in  Accordance  with 
FACA  criteria,  include  the  review, 
discussioa  and  evaluation  of  drafts  of 
regulations  or  guidelines  or  similar 
preexisting  internal  agency  documents, 
but  only  if  their  premature  disclosure  is 
likely  to  significantly  frustrate 
implementation  of  iroposed  agency 
action:  review  of  ti  ade  secrets  and 
confidential  comm<  >rcial  or  financial 
information  submil  ted  to  the  agency; 
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consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463.  86  Stat 
770-776  (5  U.S.C.  Ap.  I)),  and  FDA's 
reguations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated  December  2, 19SS. 
John  A.  Norris, 

Acting  Commissioner  for  Food  and  Drugs. 
(FR  Doc  85-28926  Filed  12-3-85: 10:28  am] 
■MJJNQ  CODE  4M0-01-II 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Manageinent 
(A-20347(B),  AR-033S03] 

Realty  Action;  Exdiange  of  PutHic 
Land  in  Graham,  Pinal,  Pima  and 
Cochise  Counties,  AZ,  and 
Cancellation  of  State  Indemnity 
Classification 

agency:  Bureau  of  Land  Managment. 
Interior. 

action:  Notice  of  Realty  Action, 
Exchange  of  Public  Land  in  Graham. 
Pinal,  Pima  and  Cochise  Counties, 
Arizona,  and  cancellation  of  a  State 
Indemnity  Classification. 

summary:  Certain  public  lands  within 
the  following  described  townships  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  to  the  State  of 
Arizona  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  StaL  2756: 43  U.S.C 
1716). 


SELECTED  PUBLIC  LANDS 

Gila  and  Salt  River  Meridian.  Arizona 

t.  7  S.,  R.  19  E. 
T.  10  S,  R  19  E. 
T.SSmRZOE. 
T.  7  S.,  R  20  E. 

Containing  &432.72  acres  more  or  less  in 
Graham  County. 

Gila  and  Salt  River  Metidiaa,  Arisooa 

T.  5  S..  R.  15  E. 
T.eS.,R.  15E. 
T.  6  S..  R.  16  E. 
T.  7S.,  R16E. 
T.  8  S.,  R  16  E. 
T.  6  S..  R.  17  E. 
T.7S.,R.17E. 
T.  8  S..  R.  17  E. 
T.  9  S.,  R.  17  E. 
T.  8  S.,  R  18  E. 
T.  9  S..  R  18  E. 
T.  10  S.,  R  18  E. 

Containing  40,076.57  acres  more  or  less  in 
Pinal  County. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  11  S..  R.  16  E. 
T.  12  S.,  R.  17  E. 
T.  12  S.,  R  18  E. 

Containing  1,141.90  acres  more  or  less  in 
Pima  County. 

Gila  and  Salt  River  Meridian.  Arizona 

T.  12  S.,  R 19  E. 
T.  13  S.,  R.  19  E. 
T.  14  S.,  R.  19  E. 
T.  15  S..  R.  19  E. 
T.  17  S.,  R.  19  E. 
T.  20  S.,  R.  19  E. 
T.  12  S.,  R.  20  E. 
T.  13S.,  R20E. 
T.  14  S..  R  20  E. 
T.  15  S.,  R  20  E. 
T.  16  S.,  R.  20  E. 
T.  17  S.,  R.  20  E. 
T.  18  S.,  R.  20  E. 
T.  15  S..  R  21  E. 
T.  16  S.,  R.  21  E. 
T.  15  S.,  R  22  E. 
T.  16  S,  R  22  E. 
T.  13  S..  R.  23  E. 
T.  15  S.,  R  23  E. 
T.  21  S.,  R.  23  E. 
T.  22  S.,  R.  23  E. 
T.  23  S.,  R  23  E. 
T.  19  S.,  R  24  E. 

Containing  29.374.28  acres  more  or  less  in 

Cochise  County. 

The  total  public  land  selected  is 
79,026.05  acres  more  or  less. 

In  exchange,  the  State  of  Arizona  has 
offered  lands  in  the  following  described 
townships  to  the  United  States. 

OFFERED  STATE  LAND 

Gila  and  Salt  River  MeritMan.  Arizona 

T.  5  S.,  R.  19  E. 
T.  6  S.,  R.  19  E. 
T.  7  S..  R.  19  E. 
T.  11  S.,  R.  20  E. 

Containing  15,976.02  acres  more  or  less  in 
Graham  County. 
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Gila  and  Salt  Rivu  Meridian,  Arizona 
T.  8  S..  R.  17  E. 
T.  5S.,  R.18E. 
T.  ftS^R.  18E. 
T.7S..R.  18E. 

Containing  380)61.10  acres  more  or  lesa  in 
Pinal  County. 

Gila  and  Sah  Rtver  Meridian,  Arizona 

T.  12  S.,  R.  19  E. 
T.IZS..  R.20B. 
T.  13  S,  R.  20  E. 
T.  12  S^  R.  21  E. 
T.  13  S.,  R.  21  E 

Containing  20,512.24  acres  more  or  less  in 
Cochise  County. 

The  total  State  land  offered  is 
74,549.36  acres  more  or  less. 

The  above  identified  non-federal 
lands  are  being  acquired  to  enhance 
resource  management  programs  and 
continue  the  land  tenure  adjustment 
program  prescribed  in  the  land  use  plan. 
The  overall  exchange  program  will 
block  up  Federal  and  State-owned  lands 
and  consolidate  ownership  and 
management  within  the  areas  involved. 
The  public  interests  will  be  well-served. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal  and 
the  acreages  will  be  adjusted  to  equalize 
values  upon  completion  of  the  final 
appraisal  of  the  lands. 

The  patent  for  the  public  land,  when 
issued,  shall  except  and  reserve  to  the 
United  States  a  right-of-way  for  ditches 
or  canals,  six  oil  and  gas  pipelines 
rights-of-way  for  the  El  Paso  Natural 
Gas  Company,  six  electric  power 
transmission  line  rights-of-way  for  the 
Bureau  of  Indian  Affairs,  three  road 
rights-of-way  for  the  Coronado  National 
Forest,  two  electric  power  transmission 
line  rights-of-way  each  for  the  Tucson 
Electric  Power  Company  and  the 
Arizona  Electric  Power  Cooperative, 
Inc.,  eight  rights-of-way  for  Federal  Aid 
Highway  purposes  for  the  Arizona 
Department  of  Transportation,  seven 
rights-of-way  for  railroad  purposes  for 
the  Southern  Pacific  Railroad  Company, 
one  right-of-way  each  for  gas  pipeline 
purposes  for  the  Southern  Pacitie 
Pipeline,  Inc.  and  Southwest  Ga« 
Company,  an  electric  power 
transmission  line  right-of-way  for  the 
Western  Area  Power  Administration,  a 
railroad  right-of-way  for  the  San  Manuel 
EUiilroad  Company  and  a  right-of-way 
for  roadway  piuposes  for  the  Bureau  of 
Land  Management 

The  public  lands  shall  also  be 
patented  subject  to  all  other  valid 
existing  rights  and  the  terms  and 
conditions  of  all  other  authorized  uses. 

The  State  lands,  when  conveyed  to 
the  United  States,  will  be  subject  to  such 
terms  and  conditions  as  are  necessary 
to  protect  the  permittees  and  lessees. 


The  permittee/lessee  will  be  able  to 
eithw  coatimie  his/her  use  imdet  the 
existing  terms  of  the  State's 
authorization  or  may  be  issued  a  new 
authorization  by  the  Bureau  of  Land 
Management. 

Pubncation  of  this  notice  in  the 
Federal  Register  will  serve  to  cancel  the 
State  Indemnity  Selection  Classification 
AR-033503,  as  it  pertains  to  the 
EM8SWy4  sec  19.  T.  8  S.,  R.  17  E..  dated 
September  It,  IfTt. 

DATE:  For  a  period  of  45  days  from  date 
of  publication  in  the  Federal  Register 
interested  parties  may  submit  comments 
to  the  Safford  District  Manager,  425  East 
4th  Street.  Safford,  Arizona  85546.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination,  bi  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

SUPPLEMENTARY  INFORMATION:  Detailed 

information  concerning  the  exchange 
incliiding  the  land  use  plan  supporting 
this  exchange,  the  environmental 
considerations  reviewed  in  making  this 
decision  to  exchange  and  all  information 
concerning  reservations  and  authorized 
uses  is  available  for  review  at  the 
Safford  District  Office. 

Dated:  November  SB*  1985. 
Lester  K.  Rosenkraaoe, 

District  Mbnager. 

[PR  Doc.  85-28877  Piled  12-4-45;  8^45  am} 

BNXING  CODE  4310-32'« 


Realty  Action;  Sale  of  Publie  Land  In 
Calaveras  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amendment  Notice. 

summary:  In  the  Federal  Register  Notice 
of  July  18, 1985,  (FR  VoL  Sa  No.  138J 
beginning  on  page  29281.  Serial  No.  CA 
17466.  should  have  also  read  that  the 
lands  will  be  conveyed  subject  to  the 
valid  existing  rights  of  the  following 
mining  claims  filed  by  Kraig  Guilemin. 
CAMC  129735  TS 
CAMC  142845  TS 
CAMC  165579  LD 
CAMA  165580  LD 

The  conveyance  will  be  made  subject 
to  the  existing  claims  and  the  foUowii^ 
rights: 

a.  Right  to  continue  to  prospect  for, 
mine  and  remove  locatable  minerals 
under  applicable  laws; 

b.  Right  to  obtain  mineral  patent  to 
both  the  surface  and  mineral  estate 
within  the  mining  claims  if  valid 


discovery  was  made  prior  to  the  date  of 
FLW4A  patent  or, 

c.  Right  to  obtain  patent  to  the  mineral 
estate  only  if  discovery  is  made 
subsequent  to  the  FlSiAA  patent 

The  United  States  of  America,  by  this 
conveyance,  does  not  intend  to  preclude 
the  Grantee  from  challenging  the 
validity  of  any  mming  claims  located  on 
the  land  conveyed 

The  purchaser,  by  accepting  patent 
will  hereby  waive  any  liability  against 
the  United  States  in  the  event  of 
subsequent  tide  litigation. 

This  amendment  will  also  serve  to 
extend  the  segregation  of  the  lands 
under  CA  17466  for  an  additional  270 
days  beyond  the  segregation  period  of 
the  notice  of  July  18, 1965. 

For  a  period  of  45  days  from  the  ffrst 
publication  of  this  notice,  mterested 
parties  may  submit  comments  to  the 
District  Manager.  Bakersfield  Disfrict 
Bureau  of  Land  Management.  800 
Tnixtun  Avenue,  Room  311,  Bakersfield. 
California  93301;  (805)  861-4191.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  a  final 
determination  of  the  Bureau. 

ADDRESS:  Bureau  of  Land  Management 
Folsom  Resource  Area.  63  Natoma 
Street  Folsom.  CA  95630. 

Dated:  November  26. 1965. 
D  JC  Swickaid, 

Area  Manager. 

[FR  Doc.  85-28878  Filed  12-4-8S;  8:45  am] 
BIUJNQ  COOe  4310-40-M 


Realty  Action:  Exchange  of  Public  and 
Private  Lands  In  Calaveras  County,  CA 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Amendment  notice. 

SUMMARY:  In  the  Federal  Regiater  Notice 
of  June  6, 1985.  (FR  Vol.  50.  No.  109) 
beginning  on  page  23838,  it  states  diat 
the  exchange  of  public  land  in  Calaveras 
County.  California  will  be  made  for  both 
the  surface  and  mineral  estates.  It 
should  also  be  stated  that  the  exchange 
will  be  mode  subject  to  the  vaKd 
existing  rights  of  the  following  inning 
claims  filed  by  Kraig  Guilemin. 


CAMC  129735  TS 
CAMC  142845  TS 
CAMC  165579  LD 
CAMC  165580  LD 
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o  prospect  for. 


ent,  by  accepting 
ve  any  liability 
es  in  the  event  of 


The  conveyance  wil  be  made  subject 
to  the  existing  claims  i  nd  the  following 
rights: 

a.  Right  to  continue 
mine  and  remove  locaiable  minerals 
under  applicable  laws] 

b.  Right  to  obtain  m^eral  patent  to 
both  the  surface  and  n  lineral  estate 
within  the  mining  claii  is  if  valid 
discovery  was  made  p  rior  to  the  date  of 
FLPMA  patent,  or. 

c.  Right  to  obtain  pa  ent  to  the  mineral 
estate  only  if  discovery  is  made 
subsequent  to  the  FLPMA  patent. 

The  United  States  oj  America,  by  this 
conveyance,  does  not  intend  to  preclude 
the  Grantee  from  challenging  the 
validity  of  any  mining  Iclaims  located  on 
the  land  conveyed. 

The  exchange  pro; 
patent,  will  hereby  wi 
against  the  United  St< 
subsequent  title  Utigadon. 

This  amendment  will  also  serve  to 
extend  the  segregation  of  the  exchange 
lands  from  all  other  forms  of 
appropriation  under  tl  e  public  land 
laws,  including  the  mil  ling  laws,  but  not 
from  exchange  pursuant  to  Section  206 
of  the  Federal  Land  Pc  licy  and 
Management  Act  of  1{  76.  The  period  is 
270  days  from  publics  ion  in  the  Federal 
Register. 

For  a  period  of  45  di  lys  from  the  first 
publication  of  this  not  ce,  interested 
parties  may  submit  co  inments  to  the 
District  Manager,  Baki  trsBeld  District, 
Bureau  of  Land  Manaj  ement,  800 
Truxtun  Avenue.  Rooi  i  311,  BakersField, 
California  93301;  (805)  861-4191.  Any 
adverse  comments  wi  1  be  evaluated  by 
the  District  Manager  i  rho  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  Dist  rict  Manager,  this 
realty  action  will  becc  me  a  final 
determination  of  the  Bureau. 

AOORESS:  Bureau  of  L^nd  Management, 
Folsom  Resource  Area,  63  Natoma 
Street,  Folsom,  CA  95i  ISO. 

Dated:  November  28.  ip85. 
D.K.Swickaid 
Area  Manager. 

[FR  Doc.  85-28876  Filed  12-4-85;  8:45  am] 
MJJNG  COOC  mo  10  II 


Public  Hearing  Reviefv  of  the 
RocklKMise  Basin 
Area(WSA) 
010-029) 


Wi  demess  Study 
Recomm  endations  (CA- 


agency:  Bureau  of  La^d  Management, 
Interior. 


ACTION:  Public  hearing  of  the  Rockhouse 
Basin  WSA  recommendations  (CA-010- 
029). 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  88-577  that  the 
U.S.  Forest  Service  and  the  Bureau  of 
Land  Management  will  conduct  a  joint 
meeting  on  Thursday,  January  9, 1986, 
from  7  p.m.  to  9:30  p.m.  in  the  Venus 
Room  of  the  BakersHeld  Civic 
Auditorium.  1001  Truxtun  Avenue  in 
Bakersfield.  California.  The  first  part  of 
the  meeting  will  be  a  briefing  by  the 
Forest  Service  ot  provide  information 
and  answers  on  the  Sequoia  National 
Forest  Draft  Environmental  Impact 
Statement  and  the  Proposed  Land  and 
Resource  Management  Plan.  The  second 
part  of  the  meeting  will  be  a  Bureau  of 
Land  Management  public  hearing  to 
accept  comments  on  the  Rockhouse 
Basin  WSA  recommendations  (CA-010- 
029).  This  area  is  being  studied  by  the 
Forest  Service  under  joint  agreement 
with  the  Bureau  of  Land  Management. 

SUPPt-EMENTARY  INFORMATION:  The 

Rockhouse  Basin  WSA  (CA-010-029)  is 
comprised  of  35,557  acres  adjacent  to 
the  eastern  boundary  of  the  present 
USFS  Domelands  Wilderness  Area.  Ten 
alternatives  are  analyzed  and  portrayed 
in  the  Draft  Environmental  Impact 
Statement  and  the  Proposed  Land  and 
Resource  Management  Plan.  Public 
comments  should  address  the  suitability 
or  nonsuitability  of  this  area  for 
designation  as  wilderness.  Written 
comments  after  the  hearing  will  be 
accepted  until  February  9, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Carpenter,  Area  Manager,  Bureau 
of  Land  Management,  Calfiente 
Resource  Area,  520  Butte  Street. 
Bakersfield.  California  93305;  (805)  861- 
4236. 

-Dated:  November  27, 1985. 
Rory  Raschen. 
Associate  District  Manager. 
[FR  Doc.  85-28896  Filed  12-4-85:  8:45  am] 

MUJNQ  COOC  4310-IO-M 


[Group  813] 

California;  Filing  of  Plat  of  Survey 

November  26, 1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Amador  k  El  Dorado 
Counties 

T.  8  N..  R.  12  E. 


2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
east  boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  section  13,  Township 
8  North,  Range  12  East,  Mount  Diablo 
Meridian,  under  Croup  No.  813. 
California,  was  accepted  October  21, 
1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  |.  Lyttge. 

Chief,  Records  6-  Information  Section. 
[FR  Doc.  85-28907  Filed  12-4-65;  8:45  am] 
BILUNG  COOE  431ft-4<Hi 

Salem  District  Advisory  Council; 
Meeting 

November  27, 1985. 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Salem  District  Advisory 
Council  will  be  held  Dec.  27. 1985,  at  1 
p.m.  at  the  BLM  District  Office,  1717 
Fabry  Road  S.E.,  Salem.  Oregon. 

Agenda  for  the  meeting  will  include: 
1 — Grand  Ronde  Confederated  Tribes 
Proposed  Reservation  Plan. 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager  at  the  Salem  District  Office, 
1717  Fabry  Road  S.E.,  Salem,  Oregon, 
97302,  by  Dec.  23, 1985.  Written 
comments  will  also  be  received  for  the 
council's  consideration.  Summary 
minutes  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
days  following  the  meeting. 

Dated:  November  26, 1985. 
Joseph  C.  Dose, 
District  Manager. 
[FR  Doc.  85-28906  Filed  12-4-85;  8:45  am] 
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Fish  and  Wildlife  ServiM 

Endangered  Species  Cooservatioa; 
.     Notification  of  Availability  of 

Environmental  Assessment  RegardTng 
Trapping  and  Release  of  CaHfomia 
Condors;  Addendum  To  R«vl«« 
Preferred  Alternative 

AOCNCV:  FUh  aad  Wildlife  Service. 
Interior. 

ACTION:  Notincation,  Addendtim. 

summary:  On  October  28, 1985,  the 
Service  published  in  the  Fedenl 
Register  a  notification  of  emergency 
exemption  issuance  of  an  amendment  to 
permit  number  PRT-682928  to  ai^orize 
the  taking  from  the  wild  of  three 
additional  California  condors 
(Gymnogyps  califomianus).  In  addition, 
it  was  noted  that  the  Service  bad 
completed  an  Environmental 
Assessment  (EA),  which  covered  the 
proposed  action,  and  a  Finding  of  No 
Significant  Impact  (FONSI).  The  EA  and 
FONSI  have  been  provided  to  persons 
and  agencies  requsting  copies.  This 
notice  advise  there  is  an  Addendum  to 
the  EA  indicating  a  revised  preferred 
alternative  as  the  proposed  action.  The 
Addendum  to  the  EA  is  also  available  to 
those  persona  requesting  it. 

date:  Effective  on  December  5, 1985. 
FOR  FURTHER' INFORMATION  CONTACT: 

Jan  E.  Riffe,  Chief,  Division  of  Wildlife 
Research,  Fish  and  Wildlife  Service, 
Washington,  DC  20240  (202/653-8762), 
SUPPLEMENTARY  INFORMATION:  On 
October  28, 1985,  the  Service  published 
in  the  Federal  Register  (50  FR  43612)  a 
notification  that  the  Director,  Patuxent 
Wildlife  Research  Center,  has  applied 
for  an  amendment  to  permit  number 
PRT-682928  to  authorize  the  taking  from 
the  wild  of  three  additional  California 
condors  exclusive  of  the  "Santa  Barbara 
pair"  or  "IC-9"  for  the  enhancement  of 
propagation  and  survival;  the  letter  also 
requested  an  emergency  wavier  of  the 
30-day  public  comment  period  required 
by  section  10(c)  of  the  Endanger  Species 
Act.  PRT-68292a  was  amended  to 
authorize  the  take  of  three  wild,  adult 
California  condors  and  the  30-day  pubUc 
comment  period  was  waived  on  an 
emergency  basis.  The  October  28, 1985, 
notification  additionally  advised  that  an 
Environmental  Assessment  (EA)  was 
available  that  analyzed  the  effects  of  the 
action  in  accordance  with  the 
requirements  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  preferred  action  of  the  EA  is 
io  "Immediately  remove  one  adult 
female  and  two  adult  male  coBdors 
(excluding  the  Santa  Barbara  pair  and 
IC-9)  from  the  wild  population  and 
/    release  three  immature  female  condors 


(equipped  with  ra«b«  tranaraittei*)  into 
the  wild  &om  the  captive  Sock  during 
1986.  (The  Santa  Barbara,  pair  was 
selected  for  retention  in  the  wild 
because  it  is  more  likely  to  breed  in  1986 
if  left  undisturbed  and  IC-0  ia 
represented  in  captivity  by  five 
siblings)."  Subsequently,  it  was 
determined  that  the  EA  proposed  action 
was  not  practicable  in  lig^t  of 
conditions  found  during  an  inspection  of 
the  captive  propagation  facilities.  Thus, 
an  Addendum  to  the  EA  has  been 
prepared  and  approved  that  revises  the 
preferred  ahemative  to  "Immediately 
remove  one  adult  female  and  two  adult 
male  condors  from  the  wild  population 
and  i>roceed  with  plans  to  make  a 
decision  to  release  the  three  immature 
birds  most  suitable  for  release  in  April 
1986.  A  release  in  April  is  contingent 
upon  availability  of  a  least  three 
suitable  immature  birds.  (The  Santa 
Barbara  pair  was  selected  for  retenion 
in  the  wild  because  it  is  more  likely  to 
breed  in  1988  if  left  undistured  and  rC-9 
is  represented  in  captivity  by  five 
siblings)."  As  stated  in  the  Addendum, 
the  revised  preferred  alternative  differs 
from  the  original  EA  in  that  (l)The  pool 
of  birds  being  considered  for  release  has 
been  expanded  to  inclnde  all  potentially 
suitable  immature  birds  and  (2)  a 
release  fen  April  1966  will  not  occur  in 
the  absence  or  three  suitable  immature 
birds. 

Dated:  November  2S,  1985. 
Ronald  B.  Lanbertaoo, 

Acting  Deputy  Director,  U.S.  Piah  and 
WUdJrfe  Service. 

[FR  Doa  85-2B864  Piled  12-4-85;  8:45  am) 
BtLUNa  COK  4310-Se-M 


Minerals  Management  Service 

Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Amoco  Production  Co. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5000,  Block  622, 
Matagorda  Island  Area,  offshore  Texas. 
PrQposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  wnth 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Port 
O'Connor,  Texas. 


MTV:  Tk«  sobyBst  DOGD  was  ^emed 
submitted  ob  Neveaaber  27,^1985. 


9:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  ORice  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Mmer^ 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  ttuTHigh  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1976,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
locaf  governments,  and  other  mtbrested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  2a  1985. 

John  L.  Rankin, 

Regional  Director:  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  85-28880  Filed  12-A-B5:  8:45  am] 

aiLUNG  COOE  4310-MR-M 


Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Chevron 
U.SJ^.  Inc. 

AOENCY:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document. 

SUMMARY:  This  Notice  announces  that 
Chevron  U.S.A.  Inc.,  Unit  Operator  of 
the  Main  Pass  Block  40  Federal  Unit 
Agreement  No.  14-08-001-3847, 
submitted  on  November  25, 1965,  a 
proposed  Development  Operations 
Coordination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
Main  Pass  Block  40  Federal  unit. 

The  purpose  of  tfiis  Notice  is  to  inform 
the  public,  pursuant  to  section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
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the  offices  of  the  Reg  onal  Director,  Gulf 
of  Mexico  OCS  Regioki.  Minerals 
Management  ServiceJ  3301  N.  Causeway 
Blvd.,  Room  147,  Metairie,  Louisiana 
70002.  I 

FOR  FURTHER  INFORM  KTIOH  CONTACT. 

Minerals  Managemer  t  Service,  Records 
Management  Section,  Room  143,  open 
weekdays  9:00  a.m.  tc  3:30  p.m.,  3301  N. 
Causeway  Blvd.,  Metiirie,  Louisiana 
70002,  phone  (504)  83^^-0519. 
SUPPLEMENTARY  INFO  umation:  Revised 
rules  governing  practj  ces  and 
procedures  under  wh  ch  the  Minerals 
Management  Service  makes  information 
contained  in  the  prop  )sed  development 
operations  coordinatisn  document 
available  to  affected  States,  executives 
of  affected  local  gove>Timents,  and  other 
interested  parties  became  effective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedi  ires  are  set  out  in  a 
revised  §  250.34  of  Tijle  30  of  the  Code 
of  Federal  Regulations. 

Dated:  Noveinl>er  27.  ^985. 
|ohn  L.  Rankin, 

Regional  Director.  Gulf  ^Mexico  OCS 
Region. 

|FR  Doc.  85-27949  Filed  ^2-4-85;  8:45  am) 

MUJNG  CODE  4310-HR-M 


sreif. 


;  Development 
Document; 


Outer  Continental 
Operations  Coordin^on 
TXP  Operating  Co. 

agency:  Minerals  Management  Ser\'ice, 

Interior. 

ACTKM:  Notice  of  thelReceipt  of  a 

Proposed  Developmei  it  Operations 

Coordination  Document  (DOCD). 


summary:  Notice  is  h  sreby  given  that 
TXP  Operating  Comp  iny  has  submitted 
a  DOCD  describing  tl  e  activities  it 
proposes  to  conduct  t  n  leases  OCS-G 
3757  and  3949,  Blocks  A-551  and  A-552. 
respectively.  High  Isli  ind  Area,  offshore 
Texas.  Proposed  plan  s  for  the  above 
area  provide  for  the  qevelopment  and 
production  of  hydrocarbons  with 
support  activities  to  b  e  conducted  from 
an  onshore  base  loca  ed  at  Ingleside, 
Texas. 

DATE:  The  subject  DC  CD  was  deemed 
submitted  on  Noveml  ler  27, 1985. 
ADDRESSES:  A  Copy  c  f  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Regie  n.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Roo  n  145,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORM^  ^TtON  CONTACT 


Michael  J.  Tolbert;  M 
Management  Service; 


OCS  Region;  Rules  ai  d  Production; 


nerals 

Gulf  of  Mexico 


Mans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
j)ubhc,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  November  29, 1985. 
John  L.  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region.    • 
[FR  Doc.  8S-28881  Filed  12-4-85;  8:45  ami 

MLUNG  CODE  431(MIR-II 


INTERSTATE  COMMERCE 
COMMISSION 

[Hnance  Docket  Na  30744] 

NRUC  Corp.  and  Peninsula  Terminal 
Co.;  Control  Exemption;  SL  Lawrence 
Railroad;  Exemption 

NRUC  Corporation  (NRUC)  and 
Peninsula  Terminal  Company  (PENT) 
filed  a  joint  notice  of  exemption  for  the 
transfer  of  control  and  operation  of  the 
St.  Lawrence  Railroad  (SLR)  from  NRUC 
to  PENT.  SLR  is  a  class  III  shortline 
railroad,  a  division  of  NRUC,  that 
operates  between  Ogdenburg,  Norwood, 
and  Waddington,  NY.  NRUC  intends  to 
make  SLR  a  division  of  PENT,  a  wholly- 
owned  corporate  subsidiary  of  NRUC. 
PENT  presently  operates  a  class  III 
shortline  railroad  at  Portland,  OR.  SLR 
will  become  a  division  of  PENT  rather 
than  a  division  of  NRUC.  The 
transaction  became  effective  November 
12, 1985. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  the  necessity  of  prior 
review  and  approval  under  49  CFR 
1180.2(d)(3).  It  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  merger  shall  be  protected  pursuant 
to  New  York  Dock  Ry. — Control — 
Brooklyn  Eastern  District.  360 1.C.C.  60 
(1979) 


BEST  COPY  AVAILABLE 


Dated:  November  21, 1985. 

By  the  Commission,  Richard  Lewis,  Acting 
Director,  Office  of  Proceedings.  ' 
James  H.  Bayne, 

Secretary. 

|FR  Doc.  85-?8894  Filed  12-4-85:  8:45  am] 

BtLUNQ  CODE  703S-O1-H 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Room  3313, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.  in 
Washington,  DC  on  January  7, 1986 
beginning  at  8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  5  U.S.C.  1242(a)(1)(B)  and  to 
review  the  November  1985  Joint  Board 
examination  in  order  to  make 
recommendations  relative  thereto, 
including  the  minimum  acceptable  pass 
score.  In  addition,  possible  topics  for 
inclusion  on  the  syllabus  for  the  Joint 
Board's  examinations  will  be  discussed. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has  been 
made  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  the  Joint  Board's 
examinations  and  review  of  the 
November  1985  Joint  Board  examination 
fall  within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.C.  552(c)(9)(B),  and  that  the  public 
interest  requires  that  such  portions  be 
closed  to  public  participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  Joint  Board 
examination  syllabus  will  commence  at 
1:30  p.m.  and  will  continue  for  as  long  as 
necessary  to  complete  the  discussion, 
but  not  beyond  3:00  p.m.  This  portion  of 
the  meeting  will  be  open  to  the  public  as 
space  is  available.  Time  permitting,  after 
discussion  of  the  program  by  Committee 
members,  interested  persons  may  make 
statements  germane  to  this  subject. 
Persons  wishing  to  make  oral  statements 
are  requested  to  notify  the  Committee 
Management  Officer  in  writing  prior  to 
the  meeting  in  order  to  aid  in  scheduling 
the  time  available,  and  should  submit 
the  written  text,  or,  at  a  minimum,  an 
outline  of  comments  they  propose  to 
make  orally.  Such  comments  will  be 
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limited  to  ten^ninutes  in  length.  Any 
interested  person  also  may  file  a  written 
statement  for  consideration  by  the  Joint 
Board  and  Committee  by  sending  it  to 
the  Committee  Management  Officer. 
Notifications  and  statements  should  be 
mailed  no  later  than  December  24, 1985 
to  Mr.  Leslie  S.  Shapiro.  Joint  Board  for 
the  Enrollment  of  Actuaries,  c/o  U.S. 
Department  of  the  Treasury, 
Washington,  DC  20220. 

Dated:  December  2, 1985. 
Leslie  S.  Shapiro.  ^  ' 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 

|Pk  Doc.  85-28885  Filed  12-4-85:  8:45  am) 

BILLING  CODE  4S10-2»-M 


49885 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
(Docket  No.  84-31] 

John  W.  Fitzhugh,  M.D.;  Revocation  of 
Registration 

On  July  25, 1984,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  to  John  W. 
Fitzhugh,  M.D.  (Respondent)  of  5408 
Illinois  Avenue,  NW..  Washington,  D.C. 
20011  an  Order  to  Show  Cause 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AF2436461.  The 
proposed  action  was  predicated  upon 
the  Respondent's  controlled  substance- 
related  felony  conviction  on  January  19, 
1984,  in  the  United  States  District  Court 
for  the  District  of  Columbia. 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  The  matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Francis  L  Young. 

During  the  prehearing  proceedings. 
Respondent's  counsel  raised  an  issue 
regarding  the  effect  on  the 
administrative  proceedings  of  a  plea 
agreement  entered  into  between  the 
United  States  Attorney's  Office  in 
Washington,  D.C.  and  the  Respondent  in 
connection  with  Respondent's  criminal 
conviction  involving  the  illegal 
distribution  of  controlled  substances. 
Respondent  agreed  to  plead  guilty  and 
to  voluntarily  surrender  his  DEA 
Registration  as  to  Schedule  II 
substances.  Judge  Young  allowed 
Respondent  to  have  until  February  8, 
1985,  to  file  a  brief  or  memorandum  in 
support  of  his  position  on  this  issue.  By 
letter  dated  February  7, 1985, 
Respondent  requested  a  fen  day 
extension  of  the  time  for  filing  this  brief 


or  memorandum.  The  Administrative 
Law  Judge  granted  this  request, 
however.  Respondent  failed  to  file  the 
brief  or  memorandum.  In  a 
memorandum  to  Counsel  dated  March 
13, 1985,  Judge  Young  stated  that  since 
no  brief  or  memorandum  had  been  filed 
regarding  the  effect  of  the  plea 
agreement,  he  considered  the  issue  to 
have  been  abandoned. 

The  administrative  hearing  was 
scheduled  for  May  7. 1985.  in 
Washington,  D.C.  before  Judge  Young. 
On  or  about  April  25, 1985.  Respondent 
filed  a  Motion  for  Enforcement  of  the 
Plea  Agreement  in  the  United  States 
District  Court  for  the  District  of 
Columbia.  The  motion  asked  the  District 
Judge,  who  had  sentenced  Respondent 
in  1984  in  the  criminal  proceeding,  to 
order  DEA  to  dismiss  the  administrative 
proceeding.  On  the  morning  of  the 
hearing.  Respondent's  counsel 
telephoned  the  Administrative  Law 
Judge's  office  to  inform  Judge  Young  that 
he  was  going  before  the  District  Judge 
that  morning  to  request  an  order 
granting  his  motion  based  on  the  plea 
agreement. 

The  Administrative  Law  Judge 
convened  the  hearing  as  scheduled. 
Neither  Respondent  nor  Respondent's 
counsel  were  present.  Judge  Young 
postponed  the  start  of  the  administrative 
hearing  until  being  advised  that  the 
District  Judge  had  declined  to  rule  on 
the  plea  agreement  motion  and  had 
requested  that  the  administrative 
proceeding  be  delayed  pending  his 
further  consideration  and  ruling  on  the 
motion  before  him  in  the  criminal  case. 
Judge  Young  elected  to  proceed  with  the 
administrative  hearing  since  he  was 
aware  that  it  would  be  many  months 
before  the  administrative  proceeding 
could  be  concluded  thus  providing 
ample  time  for  the  District  Judge  to 
consider  and  rule  on  the  motion  before 
him. 

The  hearing  recommenced  without  the 
presence  of  Respondent  or  his  counsel. 
After  being  advised  by  Respondent's 
counsel  that  he  was  on  his  way  to  the 
hearing.  Judge  Young  again  recessed  the 
hearing.  The  hearing  resumed  two  hours 
after  the  scheduled  starting  time,  with 
Respondent's  counsel  and  Respondent 
present. 

On  June  12, 1985,  the  District  Judge 
entered  an  order  denying  Respondent's 
Motion  For  Enforcement  of  Plea 
Agreement  and  further  ordering  that 
DEA  may  proceed  with  whatever 
administrative  proceedings  and  actions 
it  deems  appropriate. 

On  September  3, 1985,  Judge  Young 
issued  his  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 


law  and  decision.  Respondent  timely 
filed  exceptions  to  the  Administrative 
Law  Judge's  opinion  and  recommended 
ruling  pursuant  to  21  CFR  1316.66. 
Government  counsel  filed  a  response  to 
Respondent's  exceptions.  On  October 
18. 1985.  the  Administrative  Law  Judge 
transmitted  the  record  of  these 
proceedings,  including  Respondent's 
exceptions  and  Government's  response, 
to  the  Administrator.  The  Administrator 
has  considered  this  record  in  its  entirety 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  a  woman  was  arrested  by  the 
Washington.  D.C.  Metropolitan  Police 
Department  in  January.  1983.  During  a 
post-arrest  interview,  she  told 
investigators  that  she  had  received 
prescriptions  from  Respondent  for  50 
Dilaudid  4  mg.  tablets.  She  paid 
Respondent  approximately  $450  for  each 
prescription.  She  had  no  medical 
problem  calling  for  Dilaudid  and  had  not 
sought  any  medical  treatment  fi^m 
Respondent.  Dilaudid  is  a  Schedule  II 
narcotic  controlled  substance  containing 
hydromorphone. 

The  woman  began  cooperating  with 
the  D.C.  Metropolitan  Police 
Department.  On  March  8. 1983,  she 
telephoned  Respondent's  office  and 
made  an  appointment  with  Respondent 
for  the  following  day.  On  March  9, 1983. 
the  woman  was  fitted  with  a  tape 
recording  device.  She  then  went  to 
Respondent's  office.  During  her  visit  she 
gave  Respondent  $1,000.  In  return. 
Respondent  gave  her  prescriptions 
totaling  100  Dilaudid  4  mg.  tablets.  One 
prescription  was  written  in  the  woman's 
name.  The  other  was  in  a  different 
name,{)rovided  by  the  woman. 
Respondent  also  provided  the  woman 
with  a  prescription  for  50  Valium  10  mg. 
tablets.  During  this  visit  there  was  no 
demonstration  of  any  legitimate  medical 
treatment  or  need  for  the  controlled 
substances  prescribed  by  Respondent 

On  March  15, 1983,  the  woman 
telephoned  Respondent's  office  and 
arranged  to  meet  him  later  that  day.  She 
was  again  fitted  with  a  tape  recording 
device.  During  this  visit,  she  paid 
Respondent  $500  for  a  prescription  for 
50  tablets  of  Dilaudid  4  mg.  which 
Respondent  wrote  in  a  name  which  was 
not  the  name  by  which  Respondent 
knew  the  woman.  The  street  price  of 
Dilaudid  in  the  District  of  Columbia  is 
approximately  $40-$45  a  tablet. 

On  May  10, 1983,  a  DC.  Metropolitan 
Police  Investigator  interviewed  a  female 
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who  had  complained  that  her  son  was 
abusing  Dexedrind^which  he  obtained 
from  Respondent,  pexedrine  is  a 
Schedule  II  stimulant  controlled 
substance  contain  ng 
dextroamphetamii  e  sulfate.  She  told  the 
investigator  that  s  le  had  telephoned 
Respondent  seven  1  times  and  written 
him  a  letter,  askinj  him  to  stop 
prescribing  amphe  amines  for  her  son. 
She  received  no  re  >ponse  from  Dr. 
Fitzhugh.  Thirty  pr  ascriptions  written  by 
Respondent  for  fhq  son,  totaling  over 
1000  Dexedrine  tablets,  were  collected 
from  one  Maryland  pharmacy.  All  of 
these  prescriptiom  had  been  written 
during  the  period  J  muary  1982  through 
September  1982. 

On  September  H  1, 1983,  a  criminal 
information  was  R  ed  against 
Respondent  in  the  jjnited  States  District 
Coart  for  the  District  of  Columbia 
charging  Respondent  with  unlawful 
distribution  of  a  quantity  of  Dilaudid  in 
841(a)(1).  On 


violation  of  21  US 
October  4. 1983.  R 
into  a  plea  agreem 
agreed  to  volunta 
Registration  as  to 
substances  at  the 

On  January  18. 1 
sentenced  in  the  Ui 
Court  for  the  Distril 


ondent  entered 

t  in  which  he 

surrender  his  IKA 
hedule  11 
me  of  his  sentencing. 

,  Respondent  was 
ited  States  District 
t  of  Columbia  to 


flfteen  years  imprisonment  plus  a 
special  parole  terni  of  three  years.  All 
but  six  months  of  tne  sentence  was 
suspended,  the  sixinonths  to  be  served 
at  Hope  Village  Correctional  Center  in 
Washington.  D.C.  Respondent  was 
ordered  to  perform]  two  hundred  hoars 
of  commonity  service  and  pay  a  $25,000 
fiae  within  30  day4  As  of  May  7, 1985 

ing).  Respondent  had 
of  community 
paid  the  fine  which 
ay.  The  conviction  is 
a  felony  relating  to] controlled 
substances.  Therefore,  there  is  a  lawful 
basis  for  the  revocition  of  Dr.  Fitzhugh's 
DEA  Certificate  of  Registration.  21 
U.S.C.  824{aH2). 

Respondent  contends  that  DEA 
cannot  revoke  his  negistration  because 
of  the  plea  agreement  entered  into  in  the 
criminal  case.  On  ]\xne  12. 198S,  the 
that  the  plea 
bar  DEA 


(the  day  of  the  h 
completed  75  ho' 
service  He  had  n< 
be  was  ordered  to 


District  Judge  rul 
agreement  does  n 
administrative  act 
The  Administra 
no  reason  to  disaj 
conclusion  of  the 


e  Law  Judge  found 

e  with  the 

strict  Judge,  fudge 


Young  noted  that  tfte  plea  agreement 
and  the  voluntary  aurrender  of 
Respondent's  Schedule  II  privileges 
were  in  the  context!  o^  «  criminal 
proceeding.  Their  pjurpoae  was 
punishment  for  pan  misdeeds.  This 
administrative  decision  looks 
prospectively.  Its  purpose  is  the  future 
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exercise  of  effective  control  over 
dangerous  drugs.  The  Administrator  is 
charged  with  protecting  the  public 
health  and  safety  from  the  illidl 
diversicm  of  controUed  substances.  21 
U.S.C.  824(c)  expressly  provides  that, 
"such  proceedings  {for  the  revocation  or 
suspension  of  a  registration]  shall  be 
independent  of,  and  not  in  lieu  of, 
criminal  prosecutions  or  other 
proceedings."  In  Noe/I  v.  Bensinger,  586 
F.  2d  554,  559  (5th  Cir.  1978),  the  court 
said  that,  "[tjhe  plea  bargain  in  the 
criminal  proceeding  pwesented  no 
obstacle  to  the  Administrator's  action." 

Judge  Young  concluded  in  bis  opinion 
that  the  evidence  clearly  shows  that  Dr. 
Fitzhugh.  in  a  cold  and  calculating 
manner,  sold  prescriptions  solely  for 
profit.  There  was  no  legitimate  medical 
need  for  the  prescriptions  for  controlled 
substances  that  Respondent  sold  to  the 
woman  cooperating  with  the  police.  The 
evidence  indicates  that  Respondent 
criminally  wrote  prescriptions  for 
others.  He  refused  to  heed  the  plea  of 
the  mother  of  one  of  the  recipients  of 
prescriptions.  As  Judge  Young  noted,  no 
evidence  was  introduced  to  indicate  that 
Dr.  Fitzhugh  realizes  the  wrongfulness  of 
his  actions,  that  he  regrets  them,  or  that 
he  wiD  refrain  from  such  conduct  in  the 
future.  The  Administrative  Law  Judge 
recommended  that  Respondent's 
registration  be  revoked. 

The  Administrator  of  the  Drug 
Enforcement  Administration  adopts  the 
recommeoded  ruling,  findings  of  fact 
and  conclusions  of  law  of  the 
Administrative  Law  Judge  in  their 
entirety.  The  Administrator  concludes 
that  the  continued  registration  of  Dr. 
Fitzhugh  would  pose  a  serious  risk  to 
the  public  health,  welfare  and  safety. 

Having  concluded  that  there  is  a 
lawful  basis  for  the  revocation  of 
Respondent's  registration  and  having 
further  concluded  that  under  the  facts 
and  circumstances  presented  in  this 
case  the  registration  should  be  revoked, 
the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b), 
hereby,  orders  that  DEA  Certificate  of 
Registration  AF2438461,  previously 
isnied  to  John  W.  Fitzhngh,  M.D.,  be 
revoked  effective  January  6, 1986.  Any 
outstanding  applications  for  renewal  of 
that  registration  are  hereby  denied. 

Dated:  November  26, 1985. 
John  C  Lawn. 
Administrator. 
(PR  Doc.  8&-2a904  FUed  12-4-85: 8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Ne.  8TN  50-526] 

ArizDM  Pubic  Service  Ca  et  aL  (Palo 
Verde  Nudev  Generating  Station,  Unit 
1);  Exemption 

I 

On  July  11, 1974.  the  Arizona  PnbHc 
Service  Company,  the  Salt  River  Project 
Agricultural  Improvement  and  Power 
District,  the  El  Paso  Electric  Company,  , 
the  Pubtic  Service  Company  of  New 
Mexico,  and  the  Arizona  Electric  Powy- 
Cooperative.  Incorporated  (the, 
applicants)  tendered  an  application  for 
licenses  to  construct  the  Palo  Verde 
Nuclear  Generating  Station,  Units  1,  2 
and  3  (Palo  Verde  or  the  facility)  with 
the  Atomic  Energy  Commission 
(currently  the  Nodear  Regulatory 
Commission  or  the  Commission). 
Following  a  public  hearing  before  the 
Atomic  Safety  and  Licensing  Board,  the 
Commission  issued  Construction  Permit 
Nos.  CPPR-141.  CPPR-142  and  CPPR- 
143  on  May  25. 1976,  permitting  the 
construction  of  Units  1,  2  and  3, 
respectively.  Each  unit  of  the  facility  is  a 
pressurized  water  reactor,  containing  a 
Comfaestion  Engineering  Company  (CE) 
nuclear  steam  supply  system  which  is  a 
standard  plant  design  referred  to  as 
CESSAR  System  80  (CESSAR).  The 
facility  is  located  at  the  licensees'  site  in 
Marietta  County,  Arizona. 

On  April  1978,  the  construction 
permits  for  Palo  Verde,  Units  1,  2  and  3 
were  amended  to  delete  the  Arizona 
Electric  Power  Cooperative, 
Incorporated,  as  a  co-owner  to  the 
facility.  On  October  1, 1979,  an 
application  for  operating  licenses  was 
tendered  for  each  unit  of  the  facility.  On 
April  28, 1982,  the  construction  permits 
for  the  three  units  were  further  amended 
to  inchide  the  Southern  California  Public 
Power  Authority  and  the  Los  Angeles 
Department  of  Water  and  Power  as  co- 
owners  to  the  facility  (the  Los  Angeles 
Department  of  Water  and  Power  will 
actually  become  a  co-owner  after  Palo 
Verde  Unit  1  achieves  commercial 
operation).  On  December  31, 1984  and 
June  1, 1985,  Palo  Verde  Unit  1  was 
issued  a  low  power  license  and  a  full 
power  license,  respectively.  Palo  Verde 
Units  2  and  3  are  currently  in  the 
licensing  review  process. 

n      . 

Facility  Operating  License  No.  NPF- 
41,  issued  for  Palo  Verde  Unit  1 
provides,  in  pertinent  parts,  that  the 
facility  is  subject  to  all  rules,  regulations 
and  Orders  of  the  Commission.  This 
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-    includes  General  Design  Criterion 
(GDC)  4  of  Appendix  A  to  10  CFR  50. 
GDC  4  requires  that  structures,  systems 
and  components  important  to  safety 
shall  be  designed  to  accommodate  the 
effects  of,  and  to  be  compatible  with,  the 
environmental  conditions  associated 
with  the  normal  operation,  maintenance, 
testing  and  postulated  accidents, 
including  loss-of-coolant  accidents. 
These  structures,  systems  and 
components  shall  be  appropriately 
protected  against  dynamic  effects, 
including  the  effects  of  missiles,  pipe 
whipping,  dischargin  fluids  that  mdy 
result  from  equipment  failures,  and  from 
events  and  conditions  outside  the 
nuclear  power  unit.  The  protective 
measures  include  physical  isolation 
from' postulated  pipe  rupture  locations,  if 
feasible,  or  the  installation  of  pipe  whip 
restraints,  jet  impingement  shields  or 
compartments. 

By  letter  dated  June  7, 1984  (Reference 
1)  the  licensees  requested  a  partial 
exemption  from  GDC  4  for  each  unit  of 
Palo  Verde.  By  letters  dated  November 
13  and  15, 1985  (References  2  and  3)  the 
licensees  submitted  a  request  for  a 
partial  scheduler  exemption  from  the 
provisions  of  GDC  4  for  Palo  Verde  Unit 
1  for  a  period  ending  with  the 
completion  of  the  second  refueling 
outage.  Specifically,  the  licensees' 
request  is  to  eliminate  the  need  (1)  to 
postulate  circumferential  and 
longitudinal  pipe  breaks  in  the  RCS 
primary  loop  (hot  leg,  cold  leg,  and 
cross-over  leg  piping)  specified  in 
Section  3.6  of  the  Palo  Verde  Final 
Safety  Analysis  Report;  (2)  for 
associated  pipe  whip  restraints  in  the 
RCS  primary  loop  and  the  requirement 
to  design  for  the  structural  effects 
associated  with  RCS  primary  loop  pipe 
beaks,  including  jet  impingement;  and 
(3)  to  consider  dynamic  effects  and 
loading  conditions  associated  with  these 
previously  postulated  primary  loop  pipe 
beaks.  In  support  of  the  application,  the 
licensees  reference  two  documents:  a 
report  submitted  by  CE  by  letter  dated 
June  14, 1983  (Reference  4)  and  an 
amendment  to  the  CE  report  submitted 
by  letter  dated  December  23, 1983 
(Reference  5).  The  technical  information 
contained  in  these  two  documents 
together  with  the  value-impact  analysis 
submitted  by  letter  dated  October  3, 
1984  (Reference  6)  provided  a 
comprehensive  justification  for 
requesting  a  partial  exemption  from  the 
requirements  of  GDC  4. 

The  CE  submittals  (References  4  and 
5)  contain  the  technical  bases  to 
demonstrate  that,  for  CESSAR  plants, 
guillotine  type  failures  of  the  RCS  main 
loop  piping  need  not  be  considered  in 


the  design  basis  and  hence,  pipe  whip 
restraints  and  jet  impingemnet  shields 
for  the  RCS  piping  are  not  required.  The 
submittals  were  made  to  support 
requests,  by  applicants  with  a  CESSAR 
plant,  for  an  exemption  to  GDC  4  as  it 
relates  to  all  postulated  large  pipe  beaks 
speciHed  in  Section  3.6  of  CESSAR-F, 
pipe  whip  restraints  and  jet 
impingement  shields  on  the  RCS  primary 
piping  and  associated  dynamic  effects. 
No  other  changes  in  design  requirements 
are  addressed  within  the  scope  of  the 
reference  reports;  e.g.,  no  changes  to  the 
definition  of  a  LOCA  nor  its  relationship 
to  the  regulations  addressing  design 
requirements  of  ECCS  (10  CFR  50.48). 
containment  (GDC  16.  SO),  other 
engineered  safety  features  and  the 
conditions  for  environmental 
qualification  of  equipment  (10  CFR 
50.49).  The  licensees'  exemption  request 
(References  2  and  3)  also  states  that  no 
other  changes  in  design  requirements 
are  being  requested. 

The  technical  bases  provided  by  CE 
for  the  exemption  request  (References  4 
and  5)  reUed  on  advanced  fracture 
mechanics  technology.  These  advanced 
fracture  mechanics  techniques,  which 
make  possible  the  acceptance  of  the 
technical  bases,  deal  with  relative  small 
flaws  in  piping  components  (either 
postulated  or  real)  and  examine  their 
behavior  under  various  pipe  loads.  The 
objective  is  to  demonstrate  by 
deterministic  analyses  that  the  detection 
of  small  flaws  by  either  inservice 
inspection  or  leakage  monitoring 
systems  is  assured  long  before  the  flaws 
can  grow  to  critical  or  unstable  sizes 
which  could  lead  to  large  break  areas 
such  such  as  the  double-ended  guillotine 
break  (DEGB)  or  its  equivalent.  The 
concept  underlying  such  analyses  is 
referred  to  as  "leak-before-break"  (LBB). 
There  is  no  implication  that  piping 
failures  cannot  occur,  but  rather  that 
improved  knowledge  of  the  failure 
modes  of  piping  systems  and  the 
application  of  appropriate  remedial 
measures,  if  indicated,  can  reduce  the     . 
probability  of  catastrophic  failure  to 
insignificant  values. 

Advanced  fracture  mechanics 
technology  was  also  applied  to 
Westinghouse  topical  reports  * 
(References  7,  8,  and  9)  submitted  to  the 
staff  on  behalf  of  the  licensees  belonging 
to  the  Owners  Group  for  Unresolved 
Safety  Issue  (USI)  A-2,  "Asymmetric 
Blowdown  Loads  on  PWR  Primary 
Systems".  Although  the  topical  reports 
were  intended  to  resolve  the  issue  of 
asymmetric  blowdown  loads  that 
resulted  from  a  limited  number  of 
discrete  break  locations,  the  technology 
advanced  in  these  topical  reports 


demonstrated  that  the  probability  of 
breaks  occurring  in  the  primary  coolant 
system  main  loop  piping  is  sufficiently 
low  such  that  these  breaks  need  not  be 
considered  as  a  design  basis  for 
requiring  installation  of  pipe  whip 
restraints  or  jet  impingement  shields. 
The  staffs  evaluation  of  these 
Westinghouse  reports  is  attached  as 
Enclosure  1  to  Reference  10. 

Probabilistic  fracture  mechanics 
studies  conducted  by  the  Lawrence 
Livermore  National  Laboratories  (LLNL) 
on  both  Westinghouse  and  Combustion 
Engineering  nuclear  steam  supply 
system  main  loop  piping  (Reference  11) 
confirm  that  both  the  probability  of 
leakage  (e.g.,  undetected  Haw  growth 
throu^  the  pipe  wall  by  fatigue)  and  the 
probability  of  a  DEGB  are  very  low.  The 
results  given  in  Reference  9  are  that  the 
best-estimate  leak  probabilities  for 
Westinghouse  nuclear  steam  supply 
system  main  loop  piping  range  from 
1.2X10  -•  to  1.5X10  ->  per  plant  year 
and  the  best  estimate  DEGB 
probabilities  range  from  IxlO  "•*  to 
7X10 '"per  plant  year.  Similarly,  the 
best-estimate  leak  probabihties  for 
Combustion  Engineering  nuclear  steam 
supply  system  main  loop  piping  range 
from  1 X 10  "•  to  3  X 10  "•  per  plant  year, 
and  the  best-estmate  DEGB  probabilities 
range  from  5X10  "»*  to  5X10  "»»  per 
plant  year.  These  results  do  not  aff'ect 
core  melt  probabilities  in  any  significant 
way. 

During  the  past  few  years  it  has  also 
become  apparent  that  the  requirement 
for  installation  of  large,  massive  pipe 
whip  restraints  and  jet  impingement 
shields  is  not  necessarily  the  most  cost 
effective  way  to  achieve  the  desired 
level  of  safety,  as  indicated  in  Enclosure 
2  to  Reference  10.  Even  for  new  plants, 
these  devices  tend  to  restrict  access  for 
future  inservice  inspection  of  piping;  or 
if  they  are  removed  and  reinstalled  for 
inspection,  there  is  a  potential  risk  of 
damaging  the  piping  and  other  safety- 
related  components  in  this  process.  If 
installed  in  operating  plants,  high 
occupational  radiation  exposure  (ORE) 
would  be  incurred  while  public  risk 
reduction  would  be  very  low.  Removal 
and  reinstallation  for  inservice 
inspection  also  entail  significant  ORE 
over  the  life  of  a  plant. 

IV 

The  primary  coolant  system  of 
CESSAR  facilities,  as  described  in 
References  4  and  5.  has  two  (2)  main 
loops  each  comprising  a  42-inch 
diameter  hot  leg  and  two  (2)  30-inch 
diameter  crossover  legs  and  cold  legs. 
The  materials  in  the  primary  loop  piping 
are  SA  516  Gr  70  (pipes)  and  SA  508  CL 
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1,  2  or  3  (safe  ends  abd  nozzles).  The 
piping  system  is  cLa4ded  on  \he  inside 
surface  with  stainless  stee).  In  its  review 


of  Rfferences  4  and 

evaluated  the  CE 

to: 

— The  location  of 


the  staff 
lyses  with  regard 

stresses  in 


the  piping,  associated  with  the 
combined  loads  for  normal  operation 


and  the  SSE: 
— Potential  cracking 


mechanism: 


— Size  of  throughwa  1  cracks  that  would 
leak  a  detectable  imount  under 
normal  loads  and  pressure: 
— Stability  of  a  "lea^age-size-crack" 
under  normal  pluslSSE  loads  and  the 
expected  margin  i^  terms  of  load: 
— Margin  based  on  O-ack  size:  and 
— The  fracture  toughtiess  properties  of 

carbon  steel  piping  ^od  weld  material 
The  NRC  staffs  criteria  for  evaluatioa  of 
the  above  parameteiJB  are  delineated  in 
Enclosure  1  to  Reference  la  SectioD  4.1. 
"NRC  Evaluation  Criteria."  and  are  as 
follows: 

(1)  The  loading  conditions  should 
include  the  static  fortes  and  moments 
(pressure,  deadweigit  and  tliermal 
expansion)  due  to  narmal  operatioo.  and 
the  forces  and  momcvits  associated  with 
the  safe  shutdown  earthquake  (SSE). 
These  forces  and  motnents  should  be 
located  where  the  highest  stresses, 
coincident  with  the  poorest  material 
properties,  are  induced  for  base 
materials,  weldment(  and  safe-ends. 

(2)  For  the  piping  mn/systems  under 
evaluation,  all  pertinent  information 
which  demonstrates  ithat  degradation  of 
failure  of  the  piping  ^suiting  from  stress 
corrosion  cracking,  fiitigue  or  water 
hammer  is  not  likely]  should  be 
provided.  Relevant  cnerating  history 
should  be  cited,  whiui  includes  systeiBS 
operational  proceduses:  system  or 
component  modificaiion:  water 
chemistry  pararaeterB,  Umits  and 
controls;  resistance  of  material  to 
various  forms  of  stress  corrosion,  and 
performance  under  cyclic  loadings. 

(3)  A  throughwall  track  should  be 
postulated  at  the  highest  stressed 
locations  determinea  from  (1)  above. 
The  size  of  the  crack^iould  be  large 
enough  so  that  leakage  is  assured  of 
detection  with  adequate  margin  using 
the  minimum  installcjd  leak  detection 
capability  when  the  pipe  is  subjected  to 
normal  operational  loads. 

(4)  It  should  be  deAionstrated  that  the 
postulated  leakage-s  ze  crack  is  staUe 
under  normal  plus  S!  E  loads  for  long 


periods  of  time:  that 


any,  is  minimal  during  an  earthquake. 


The  margin,  in  terms 


of  applied  loads. 


should  be  deterrainei  by  a  crack 


stability  analysis;  i.e 


size  crack  will  not  e>  perience  unstable 


s.  crack  growth,  if 


that  the  leakage- 


crack  growth  even  H  larger  loads  (lat^ger 
than  design  leads)  are  applied.  This 
aaalysis  should  demoosti-ate  that  cradc 
growth  is  stable  and  that  the  flaal  crack 
size  is  limited,  such  that  a  double-ended 
pipe  break  wiU  not  occur. 

(5)  The  crack  size  margin  ahoald  be 
determined  by  comparing  the  leakage- 
size  crack  to  critical-size  cracks.  Under 
normal  plus  SSE  loads,  it  should  be 
demonstrated  that  there  is  adequate 
margin  between  the  leakage-«ze  crack 
and  the  critical-size  crack  to  account  for 
the  uncertainties  inherent  in  the 
analyses  and  in  leakage  detection 
capability.  A  limit-load  analysis  may 
sufHce  for  diis  purpose;  however,  an 
elastic-plastic  fracture  mechanics 
(tearing  instability)  analysis  is 
perferable. 

(6)  The  materials  data  provided 
should  include  types  of  materials  and 
materials  speciHcations  used  for  base 
metal,  weldments  and  safe-ends,  the 
materials  properties  including  the  J-R 
curve  used  in  the  anlyses,  and  long-term 
effects  such  as  thermal  aging  and  other 
limitations  to  valid  data  (e.g.,  J 
maximum,  maximum  crack  growth). 

V 

The  stafTs  evaluation  of  the  analysis 
.contained  in  the  CE  submittals 
(References  4  and  5),  presented  in 
Reference  12.  Based  on  that  evaluation, 
the  staff  finds  that  CR  has  presented  an 
acceptable  technical  iustification, 
addressing  the  above  criteria,  for  not 
installing  protective  devices  to  deal  widi 
the  dynamic  effects  of  large  pipe 
ruptures  in  the  main  loop  primary 
coolant  system  piping  of  CESSAR 
fadhties.  As  stated  in  Reference  12,  this 
finding  is  based  on  the  followriflg 
observations; 

(1)  The  loads  associated  with  the 
iii^iest  stressed  locations  in  the  main 
loop  primary  system  piping  were 
provided  and  are  within  Code 
allowables. 

(2)  For  CE  plants,  there  is  no  history  of 
cracking  failure  in  reactor  priaiuy 
coolant  system  loop  piping.  CE  reactor 
coolant  system  primary  loops  have  an 
operating  history  which  demonstrates 
their  inherent  stability.  This  includes  a 
low  susceptibihty  to  cracking  failore 
from  the  effects  of  corrosion  (eg., 
intergranular  stress  corrosion  cracking), 
water  hammer,  or  fatigue  (low  and  hi^ 
cycle).  This  operating  lustery  includes 
several  plants  vriA  many  years  of 
operation. 

(3)  The  resulU  of  the  leak  rate 
calculations  perforaKd  for  CESSAR 
used  initial  postulated  througfawaU 
flaws  that  are  equivalent  in  nze  to  that 
in  Enclosure  1  to  Reference  la  CESSAR 
facilities  are  expected  to  have  an  RCS 


pressure  boundary  leak  detectioa 
system  which  is  consistent  with  the 
gnidelmes  (rf  Regulatory  Guide  1.45  so 
that  tbey  can  detect  leakage  of  one  (1) 
gpn  in  one  hour.  This  will  be  verified 
during  the  case-by-case  review  of  each 
applicant's  submittal.  The  calcinated 
leak  rate  throagh  the  postulated  flaw  is 
large  relative  to  the  stafTs  required 
sensitivity  of  plant  leak  detection 
systems.  The  margin  is  at  least  a  factor 
of  ten  (10)  on  leakage 

(4)  The  expected  margin  in  terms  of 
load  for  the  leakage-size  crack  under 
normal  phis  SSE  loads  is  greater  than  a 
factor  of  tiaree  (3)  when  compared  t«  the 
limit  load,  in  addition,  the  staff  found  a 
signiGcant  mai^  in  terms  of  loads 
larger  th«i  normal  pibs  SSE  loads. 

(5)  The  mai^n  between  the  leakage- 
size  crack  and  the  critical-size  crack 
was  calculated.  Again,  the  results 
demonstrated  that  a  crack  size  maigin 
of  at  least  a  factor  of  three  (3)  emts. 
In  view  d  the  analytical  resdts 
presented  in  References  4  and  §  and  the 
staffs  evaluation  findings  related  above, 
the  staff  concluded  that  the  probability 
or  likelihood  of  large  pipe  breaks 
occurring  in  the  primary  coolant  system 
loop  of  a  CESSAR  facility  is  sufficiently 
low  such  that  protective  devices 
associated  with  postulated  pipe  breaks 
in  the  CESSAR  primary  coolant  system 
need  not  be  instiled. 

The  staff  evaluation  (Reference  12) 
stated  that  applicants  or  licensees  with 
CESSAR  facilities  who  intend  to  use  the 
"leak-before-break"  ap>proach  to 
eliminate  the  need  to  install  protective 
devices  asaociated  with  postulated  pipe 
breaks  in  their  primary  coolant  systems 
must  confirm  that  their  as-built  fadlity 
design  substantially  agrees  with  the 
design  described  in  References  4  and  5; 
specificany,  the  piping  loads  should  be 
no  greater  than  those  cited  in  the 
references.  Also,  applicants  or  licensees 
must  confjrm  that  their  risk  detection 
systems  meet  the  staffs  requirements  in 
(3)  rbove. 

Reference  6  states  that  the  leak- 
before-break  analysis  performed  by  CE 
(References  4  and  5)  was  performed  on 
the  Palo  Verde  design  (as  the 
prototypical  CESSAR  plant)  using 
pertinent  Palo  Verde  parameters.  Hence, 
the  CE  analysis  envelopes  the  Palo 
Verde  design  with  respect  to  such 
parameter  as  loads,  material  properties, 
postulated  crack  leakage  and  size, 
seismicity,  and  leak  detection  system 
capabilities.  In  addition,  the  leak 
detection  system  for  Palo  Verde  is 
consistent  with  the  guidehnes  of 
Regulatory  Guide  1.45  so  ^at  it  can 
detect  leakage  of  one  (1)  gpn  in  one 
hour.  Hwrefore,  the  Pelo  Verde  design 
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suhntantially  agrees  with  the  design 
described  in  References  4  and  5. 

Based  on  the  above  evaluation,  the 
staff  concludes  that  the  probability  or 
likelihood  of  large  pipe  breaks  occurring 
in  the  RCS  main  loop  piping  for  Palo 
Verde,  Unit  1  is  sufficiently  low  such 
that  pipe  breaks  in  the  RCS  main  loop 
piping  and  their  associated  dynamic 
loads,  as  indicated  in  the  licensees' 
November  13  and  15, 1985.  letters,  need 
not  be  considered  as  a  design  basis  for 
requiring  pipe  whip  restraints  and  jet 
impingement  shields  for  this  piping.  The 
Commission  currently  has  in  progress  a 
rulemaking  regarding  the  issue  of  "leak- 
before-break".  In  order  to  provide  the 
Commission  with  an  opportunity  to 
consider  the  long  term  aspects  of  the 
NRC  staffs  recent  acceptance  criteria  of 
the  "leak-before-break"  approach,  this 
exemption  is  limited  to  a  period 
extending  until  the  completion  of  the 
second  refueling  outage  of  Palo  Verde 
Unit  1,  pending  the  outcome  of 
Commission  rulemaking  on  this  issue. 
Eliminating  the  need  to  consider  these 
dynamic  loads  for  this  particular 
application  does  not  in  any  way  affect 
any  other  design  bases  for  the  plant  and, 
in  particular,  for  the  containment,  the 
emergency  core  cooling  system,  or  the 
environmental  qualification  for  Palo 
Verde. 

The  staff  also  reviewed  the  value- 
impact  analysis,  provided  by  the 
applicants  in  their  October  3, 1984, 
submittal  (Reference  6)  for  not  providing 
protective  structures  against  postulated 
reactor  coolant  system  loop  pipe  breaks, 
to  assure  as  low  as  reasonably 
achievable  (ALARA)  exposure  to  plant 
personnel.  The  Palo  Verde  value-impact 
analysis  shows  that  the  elimination  of 
protective  devices  for  RCS  pipe  breaks 
will  save  an  occupational  dose  for  plant 
personnel  of  approximately  560  person- 
rem  for  each  unit  over  the  operating 
lifetime  of  the  facility.  The  staff  review 
of  the  analysis  shows  it  to  be  a 
reasonable  estimate  of  dose  savings. 
Therefore,  with  respect  to  occupational 
exposure,  the  staff  fmds  that  there  is  a 
radiological  benefit  to  be  gained  by 
eliminating  the  need  for  protective 
structures. 
VI  ,      ■ 

In  view  of  the  staffs  evaulation 
findings,  conclusions,  and 
recommedations  above,  the  Commission 
has  determined  that,  pursuant  to  10  CFR 
50.12(a),  this  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security,  and  is  otherwise  in  the  public 
interest.  The  Commission  hereby 
approves  the  scheduler  partial 
exemption  from  GDC  4  of  Appendix  A 


to  10  CFR  Part  50,  to  permit  the  licensees 
not  to  consider  dynamic  effects,  as 
detailed  in  Part  li  of  this  exemption,  and- 
hence,  not  require  pipe  whip  restraints 
and  jet  impingement  shields  associated 
with  postulated  pipe  breaks  in  the  RCS 
main  loop  piping  of  Palo  Verde,  Unit  1, 
as  specified  in  the  licensees'  letters, 
dated  June  7, 1984  and  November  13. 
and  15. 1985.  This  exemption  is  for  a 
period  ending  with  the  completion  of  the 
second  refueling  outage,  or  the  adoption 
of  the  proposed  rulemaking  for 
modification  of  GDC  4,  whichever 
occurs  first. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  48285). 

The  exemption  is  effective  upon  the 
date  of  issuance. 

Dated  at  Bethcsda,  Maryland  this  22  day  of 
November,  1985. 

For  The  Nuclear  Regulatory  Commission. 

Hugh  L.  Thomspson, 

Director.  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 
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(Docket  Nos.  50-443  and  50-444] 

Public  Service  Company  of  New 
Hampshire  et  aL  (Seabrook  Station, 
Units  1  and  2);  Exemption 

I 

On  March  30, 1973,  Public  Service 
Company  of  New  Hampshire,  et  al.* 
(applicants)  tendered  an  application  for 
licenses  to  construct  Seabrook  Station. 
Units  1  and  2  (Seabrook  or  the  facility) 
with  the  Atomic  Energy  Commission 
(currently  the  Nuclear  Regulatory 
Commission  or  the  Commission). 
Following  a  public  hearing  before  the 
Atomic  Safety  and  Licensing  Board,  the 
Commission  issued  Construction  Permit 
Nos.  CPPR-135  and  CPPR-136  permitting 
the  construction  of  the  Units  1  and  Z, 
respectively,  on  July  7, 1976.  Each  unit  of 
the  facility  is  a  pressurized  water 
reactor,  containing  a  Westinghouse 
Electric  Company  nuclear  steam  supply 
system,  located  at  the  applicant's  site  in 
Seabrook,  New  Hampshire. 


'  The  current  conitruction  permit  holders  for 
Seabroolt  Station  are:  Bangor  Hydro-Electric 
Company.  Canal  Electric  Company.  Central  Maine 
Power  Company,  Central  Vermont  Public  Service 
Corporation.  Connecticut  Light  A  Power  Company. 
Filchburg  Gag  h  Electric  Ught  Company.  Hudson 
Light  h  Power  Department.  Maine  Public  Service 
Company.  Massachusetts  Municipal  Wholesale 
Electric  Company.  Montaup  Electric  Company.  New 
England  Power  Company.  New  Hampshire  Electric 
Cooperative.  Inc..  Public  Service  Company  of  New 
Hampshire,  Taunton  Municipal  Ughling  Plant. 
United  Illuminating  Company.  Vermont  Electric 
Generation  and  Transmission  Cooperative.  Inc.,  and 
Washington  Electric  Cooperative,  Inc. 
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for  Operating 
currently  in 
pk^Kess. 


On  June  29. 1981. 
tendered  an  applicatiin 
Licenses  for  the  fadlipes. 
the  licensing  review 

n 

The  Construction  Pi  rmits  issued  for 
construction  Units  1  a  nd  2  of  the 
Seabrook  Station  pro^  ide.  in  pertinent 
part,  that  the  facility  i$  subject  to  all 
rules,  regulations  and  jorders  of  the 
Commission.  This  includes  General 
Design  Criterion  (GDC :)  4  of  Appendix  A 
to  10  CFR  sa  GDC  4  r  'quires  that 
structures,  systems  and  components 
important  to  safety  shpll  be  designed  to 
accommodate  the  effe^s  of,  and  to  be 
compatible  with,  the  ^vironmental 
conditions  associated  with  the  normal 
operation,  maintenanc  e.  testing  and 
postulated  accidents,  ncluding  loss-of- 
coolant  accidents.  These  structures, 
systems  and  components  shall  be 
appropriately  protects  d  against  dynamic 
ejects,  including  the  qffects  of  missiles, 
pipe  whipping,  discharging  fluids  that 
may  result  from  equiphient  failures,  and 
from  events  and  cond  tions  outside  the 
nuclear  power  unit. 

In  a  submittal  datec  August  9. 1984, 
the  applicants  enclosed  Westinghouse 
Report  WCAP-10567  (Reference  1) 
containing  the  technical  basis  for  their 
request  to  eliminate 
breaks  in  the  reactor  ( 
piping  of  Seabrook  St^ 
2.  The  applicants  fu 
eliminating  these  postjilated  breaks 
would  result  in  eliminating  their 
associated  dynamic  el  fects  which  are 
specifically  deflned  ai  the  effects  of 
missiles,  pipe  whippin  j.  and  fluid  jets.  In 
the  February  1, 1985  S)  bmittal,  the 
applicants  stated  that  granting  of  their 
request  (1)  eliminates  uie  need  to 
postulate  ion^tudinal  end 
circumferential  pipe  breaks  in  the  RCL 
primary  piping  [hot  leg,  cold  leg,  and 
crossover  leg  piping):  [2]  eliminates  the 
need  to  install  associa  ted  pipe  whip 
restraints  in  the  RCL  p  rimary  piping: 
and  (3)  eliminates  the  requirement  to 
analyze  and  design  fo»  the  dynamic 
effects  of  these  break^  including  jet 
impingement,  reactor  cavity 
pressurization  and  load  combination 
assumptions.  The  exemption  request 
will  not  apply  to  the  containment  design 
bases,  the  emergency  tore  cooling 
system,  or  environmeiltal  qualification, 
engineered  safety  fea  tyres  systeais 
response,  or  the  desig^^of  the  RCS 
heavy  component  supports. 

The  applicants'  submittal  of  February 
1. 1985,  contains  the  re  suits  of  an 
analysis  of  the  occupa  lional  radiation 
dose  reduction  which  ^ovidcs  the 
value-impact  analysis  for  Seabrook 
Station,  Units  1  and  2.  iThe  technical 


postulated 
>olant  loop  (RCL) 
(tion,  Units  1  and 
er  stated  that 


UMI 


information  contained  in  Reference  (1) 
together  with  the  valae-impact  analysis, 
provided  a  comprehensive  justincation 
for  requesting  limited  exenipti<Mis  from 
the  requirements  of  GDC  4. 

From  the  deterministic  h^cture 
mechanics  analysis  contained  in  the 
technical  information  furnished,  the 
applicants  concluded  that  postulated 
breaks  up  to  and  including  the  double- 
ended  guillotine  breaks  (DEGB)  of  the 
primary  loop  coolant  piping  in  Seabrook 
1  and  2  need  not  be  considered  as  a 
design  basis  for  installing  protective 
structures,  such  as  pipe  whip  restraints 
and  jet  impingement  shields,  to  guard 
against  the  dyamic  effects  associated 
with  such  postulated  breaks.  However, 
the  applicants  will  continue  to  postulate 
the  equivalent  area  of  a  DEGB  as  the 
design  basis  for  the  containment,  the 
ECCS,  the  engineered  safety  systems 
response,  environmental  qualification 
and  the  design  of  the  RCS  heavy 
component  supports. 

in 

The  Commission's  regulations  require 
that  applicants  provide  protective 
measures  against  the  dynamic  effects  of 
postulated  pipe  breaks  in  high  energy 
fluid  system  piping.  Protective  measures 
include  physical  isolation  from 
postulated  pipe  rupture  locations,  if 
feasible,  or  the  installation  of  pipe  whip 
restraints,  jet  impingement  shields  or 
compartments.  In  1975,  concerns  arose 
as  to  the  asymmetric  loads  on 
pressurized  water  reactor  (PWR)  vessels 
and  their  internals  whidi  could  result 
from  these  large  postulated  breaks  at 
discrete  locations  in  the  main  primary 
coolant  loop  piping.  TTiis  led  to  the 
establishment  of  Unresolved  Safety 
Issue  (USI)  A-2,  "Asymmetric 
Slowdown  Loads  on  PWR  Primary 
Systems." 

The  NRC  staff,  after  several  review 
meetings  with  the  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  and  a 
meeting  with  the  NRC  Committee  to 
Review  Generic  Requirements  (CRGR). 
concluded  that  an  exemption  from  the 
regulations  would  be  acceptable  as  an 
alternative  for  resolutions  of  USI  A-2  for 
sixteen  fadlUies  owned  by  eleven 
licensees  in  the  Westinghouse  Owners' 
Group  (one  of  these  facilities.  Fort 
Calhoun,  has  a  Combustion  Engineering 
nuclear  steam  supply  system).  This  NRC 
staff  position  was  stated  in  Generic 
Letter  84-04,  published  on  February  1, 
1984  (Reference  2).  The  generic  letter 
states  that  the  affected  hcensees  must 
justify  an  exemption  to  GDC  4  on  a 
plant-specific  basis.  Other  PWR  ^ 
applicants  or  licensees  may  request 
similar  exemptions  from  the 
requirements  of  GDC  4  provided  that 


they  nrtmiit  an  acceptable  technical 
basis  for  eliminating  the  need  to 
postulate  pipe  breaks. 

The  acceptance  of  an  exemption  was 
made  possible  by  the  development  of 
advanced  fracture  mechanics 
technology,  lliese  advanced  fracture 
mechanics  techniques  deal  with 
relatively  small  flaws  in  piping 
components  (either  postulated  or  real] 
and  examine  their  behavior  under 
various  pipe  loads.  The  objective  is  to 
demonstrate  by  deterministic  analyses 
that  the  detection  of  small  flaws  by 
either  inservice  inspection  or  leakage 
monitoring  systems  is  assured  long 
before  the  flaws  can  grow  to  critical  or 
unstable  sizes  which  could  lead  to  large 
break  areas  such  as  the  DEGB  or  its 
equivalent.  The  concept  imderlying  such 
analyses  is  referred  to  as  "leak-before- 
break"  (LBB).  There  is  no  implication 
that  piping  failures  cannot  occur,  but 
rather  that  improved  knowledge  of  the 
failure  modes  of  piping  systems  and  the 
application  of  appropriate  remedial 
measures,  if  indicated,  can  reduce  the 
probability  of  catastrophic  failure  to 
insigniHcant  values. 

Advanced  fracture  mechanics 
technology  was  applied  in  topical 
reports  (References  3,  4,  and  5) 
submitted  to  the  staff  by  Westinghouse 
on  behalf  of  the  licensees  belonging  to 
the  USI  A-2  Owners'  Group.  Although 
the  topical  reports  were  intended  to 
re8<rfve  the  issue  of  asymmetric 
blowdown  loads  that  resulted  from  a 
limited  number  of  discrete  break 
locations,  the  technology  advanced  in 
these  topical  reports  demonstrated  that 
the  probability  of  breaks  occurring  in 
the  primary  coolant  system  main  loop 
piping  is  sufficiently  low  sudi  that  these 
breaks  need  not  be  considered  as  a 
design  basis  f(M-  requiring  installation  of 
pipe  whip  restraints  or  jet  impingement 
shields.  The  staffs  Topical  Report 
Evaluation  is  included  as  a  part  of 
Reference  2. 

Probabilistic  fracture  mechanics 
studies  conducted  by  the  Lawrence 
Livermore  National  Laboratories  (LLNL) 
on  both  Westinghouse  and  Combustion 
Engineering  nuclear  steam  supply 
system  main  loop  piping  (Reference  6) 
confirm  that  both  the  probability  of 
leakage  (e.g.,  undetected  flaw  growth 
through  the  pipe  wall  by  fatigure)  and 
the  probability  of  a  DEGB  are  very  low. 
The  results  given  in  Reference  6  are  that 
the  best-estimate  leak  probabilities  for 
Westin^ouse  nuclear  steam  supply 
system  main  loop  piping  range  from 
1.2  X 10-  •  to  1.5  X 10" '  per  plant  year  and 
the  best-estimate  DEGB  probabilities 
range  from  1  x  10"  "  to  7  x  10"  "  per  plant 
year.  Similarly,  the  best-estimate  leak 
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probabilities  for  Combustion 
Engineering  nuclear  steam  supply 
system  main  loop  piping  range  from 
1 X 10"  *  per  plant  year  to  3  x  10"  •  per 
plant  year,  and  the  best-estimate  DEGB 
probabilities  range  from  5X10" "to 
5X10"'*  per  plant  year.  The  results  do 
not  affect  core  melt  probabilities  in  any 
significant  way. 

During  the  past  feW  years  it  has  also 
become  apparent  that  the  requirement 
for  installation  of  large,  massive  pipe 
whip  restraints  and  jet  impingement 
shields  is  not  necessarily  the  most  cost 
effective  way  to  achieve  the  desired 
level  of  safety,  as  indicated  in  Enclosure 
2,  Regulatory  Analysis,  to  Reference  2. 
Even  for  new  plants,  these  devices  tend 
to  restrict  access  for  future  inservice 
inspection  of  piping;  or  if  they  are 
removed  and  reinstalled  for  inspection, 
there  is  a  potential  risk  of  damaging  the 
piping  and  other  safety-related 
components  in  this  process.  If  installed 
in  operating  plants,  high  occupational 
radiation  exposure  (ORE)  would  be 
incurred  while  public  risk  reduction 
would  be  very  low.Removal  and 
reinstallation  for  inservice  inspection 
also  entail  significant  ORE  over  the  life 
of  a  plant. 

IV 

The  primary  coolant  system  of 
Seabrook,  Units  1  and  2  described  in 
Reference  1,  has  four  main  loops  each 
comprising  a  33.9  inch  diameter 
(outside)  hot  leg,  a  37.5  inch  diameter 
crossover  leg  and  32.4  inch  diameter 
cold  leg  piping.  The  materials  in  the 
primary  loop  piping  are  wrought 
stainless  steel  pipe  with  cast  stainless 
steel  fittings  and  associated  welds.  In  its 
review  of  Reference  1,  the  staff 
evaluated  the  Westinghouse  analyses 
with  regard  to: 

— The  location  of  maximum  stresses  in 
the  piping,  associated  with  combined 
loads  from  normal  operation  and  the 
SSE; 

— Potential  cracking  mechanisms; 

— Size  of  through-wall  cracks  that  would 
leak  a  detectable  amount  under 
normal  loads  and  pressure; 

— Stability  of  a  "leakage-size  crack" 
under  normal  plus  SSE  loads  and  the 
expected  margin  in  terms  of  load; 

— ^Margin  based  on  crack  size;  and 

— ^The  fracture  toughness  properties  of 
wrought  and  thermally-aged  cast 
stainless  steel  piping  and  weld 
material. 

The  NRC  staffs  criteria  for  evaluation 
of  the  above  parameters  are  delineated 
in  its  Topical  Report  Evaluation, 
Enclosure  1  to  Reference  2,  Section  4.1, 
"NRC  Evaluation  Criteria",  and  are  as 
follows: 
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(1)  The  loading  conditions  should 
include  static  forces  and  moments 
(pressure,  deadweight  and  thermal 
expansion)  due  to  normal  operation,  and 
the  forces  and  moments  associated  with 
the  safe  shutdown  earthquake  (SSE). 
These  forces  and  moments  should  be 
located  where  the  highest  stresses  and 
the  lowest  material  toughness  are 
coincident  for  base  materials, 
weldments  and  safe-ends. 

(2)  For  the  piping  run/systems  under 
evaluation,  all  pertinent  information 
which  demonstrates  that  degradation  or 
failure  of  the  piping  resulting  from  stress 
corrosion  cracking,  fatigue  or  water 
hammer  is  not  likely,  should  be 
provided.  Relevant  operating  history 
should  be  cited,  which  includes  system 
operational  procedures;  system  or 
component  modification;  water 
chemistry  parameters,  limits  and 
controls;  resistance  of  material  to 
various  forms  of  stress  corrosion,  and 
performance  under  cyclic  loadings. 

(3)  A  through-wall  crack  should  be 
postulated  at  the  highest  stressed 
locations  determined  fix»m  (1)  above. 
The  size  of  the  crack  should  be  large 
enough  so  that  the  leakage  is  assured  of 
detection  with  adequate  margin  using 
the  minimum  installed  leak  detection 
capability  when  the  pipe  is  subjected  to 
normal  operational  loads. 

(4)  It  should  be  demonstrated  that  the 
postulated  leakage  crack  is  stable  under 
normal  plus  SSE  loads  for  periods  of 
time;  that  is,  crack  growth,  if  any.  is 
minimal  during  an  earthquake.  The 
margin,  in  terms  of  applied  loads,  should 
be  determined  by  a  crack  stability 
analysis,  i.e.,  that  the  leakage-size  crack 
will  not  experience  unstable  crack 
growth  even  if  larger  loads  (larger  than 
design  loads)  are  applied.  This  analysis 
should  demonstrate  that  crack  growth  is 
stable  and  the  final  crack  size  is  limited, 
such  that  a  double-ended  pipe  break 
will  not  occur. 

(5)  The  crack  size  margin  should  be 
determined  by  comparing  the  leakage- 
size  crack  to  critical-size  cracks.  Under 
normal  plus  SSE  loads,  it  should  be 
demonstrated  that  there  is  adequate 
margin  between  the  leakage-size  crack 
and  the  critical-size  crack  to  account  for 
the  uncertainties  inherent  in  the 
analyses,  and  leakage  detection 
capability.  A  limit-load  analysis  may 
suffice  for  the  purpose;  however,  an 
elastic-plastic  fracture  mechanics 
(tearing  instability)  analysis  is 
preferable. 

(6)  The  materials  data  provided 
should  include  types  of  materials  and 
materials  specifications  used  for  base 
metal,  weldments  and  safe-ends,  the 
materials  properties  including  the  J-R 
curve  used  in  the  analyses,  and  long- 


term  effects  such  as  thermal  aging  and 
other  limitations  to  valid  data  (e.g. ) 
maximum,  maximum  crack  growth). 
V 

Based  on  its  evaluation  of  the  analysis 
contained  in  Westinghouse  Report 
WCAP-10567  (Reference  1).  the  staff 
finds  that  the  applicants  have  presented 
an  acceptable  technical  justification, 
addressing  the  above  criteria,  for  not 
installing  protective  devices  to  deal  with 
the  dynamic  effects  of  large  pipe 
ruptures  in  the  main  loop  primary 
coolant  system  piping  of  Seabrook 
Station,  Units  1  and  2.  This  finding  is 
predicated  on  the  fact  that  each  of  the 
parameters  evaluated  for  Seabrook  is 
enveloped  by  the  generic  analysis 
performed  by  Westinghouse  in 
Reference  3,  and  accepted  by  the  staff  in 
Enclosure  1  to  Reference  2.  Specifically: 

(1)  The  loads  associated  with  the 
highest  stressed  location  in  the  main 
loop  primary  system  piping  are  2332  kips 
(axial),  37,045  in-kips  (bending  moment) 
and  result  in  maximum  stresses  of  about 
97%  of  the  bounding  stress  used  by 
Westinghouse  in  Reference  3.  Further, 
these  loads  are  approximately  88%  of 
those  established  by  the  staff  as  limits. 

(2)  For  Westinghouse  plants,  there  is 
no  history  of  cracking  failure  to  reactor 
primary  coolant  system  loop  piping.  The 
Westinghouse  reactor  coolant  system 
primary  loop  has  an  operating  history 
which  demonstrates  its  inherent 
stability.  This  includes  a  low 
susceptibility  to  cracking  failure  from 
the  effects  of  corrosion  (e.g. 
intergranular  stress  corrosion  cracking), 
water  hammer,  or  fatigue  (low  and  high 
cycle).  This  operating  history  totals  over 
400  reactor-years,  including  five  (5) 
plants  each  having  15  years  of  operation 
and  15  other  plants  with  over  10  years  of 
operation. 

(3)  The  leak  rate  calculations 
performed  for  the  Seabrook  plants  using 
an  initial  through-wall  crack  of  7.5 
inches  are  identical  to  those  of 
Enclosure  1  to  Reference  2.  The 
Seabrook  plants  have  an  RCS  pressure 
boundary  leak  detection  system  which 
is  consistent  with  the  guidelines  of 
Regulatory  Guide  1.45,  and  it  can  detect 
leakage  of  one  (1)  gpm  in  one  hour.  The 
calculated  leak  rate  through  the 
postulated  flaw  results  in  a  factor  of  at 
least  10  relative  to  the  sensitivity  of  the 
Seabrook  plants'  leak  detection  system. 

(4)  The  margin  in  terms  of  load  based 
on  fracture  mechanics  analyses  for  the 
leakage-sized  crack  under  normal  plus 
SSE  loads  is  within  the  bounds 
calculated  by  the  staff  in  Section  4.2.3. 
of  Enclosure  1  to  Reference  2.  Based  on 
a  limit-load  analysis,  the  load  margin  is 
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about  2.0  and  based  on  the  )-Umit.  the 
margin  is  at  least  1.1, 

(5)  The  margin  between  the  leakage- 
size  crack  and  the  cijitlcal-size  crack 
was  calculated  by  a  limit-load  analysis. 
Again,  the  results  dononstrated  that  a 
margin  of  at  least  3  qn  crack  size  exists 
and  is  within  the  bounds  of  Section  4.2.3 
of  Enclosure  1  to  Re|erence  2. 

(6)  In  addition  to  the  wrought  stainless 
steel  pipes,  the  Seabrook  units  have  cast 
stainless  steel  fitting^  and  associated 
welds  in  the  primary  coolant  system.  As 
an  integral  part  of  it4  review,  the  staff's 
evaluation  of  the  properties  data  of 
Reference  7  is  enclosed  as  Appendix  I  to 
this  exemption.  In  Reference  7,  data  for 
ten  (10)  plants  are  pnesented  and  lower 
bound  or  "worst  case"  materials 
properties  were  identified  and  used  in 
the  analysis  performled  in  the  Reference 
1  report  by  Westinghouse.  The  applied  J 
for  Seabrook  in  Reference  1  for  cast 
stainless  steel  fittings  was  less  than  3000 
in-lb/in*.  Hence,  thdstafTs  upper  bound 
3000  in-lb/in*  on  the  applied  )  (refer  to 
Appendix  I,  page  6)  was  not  exceeded. 

In  view  of  the  analytical  results 
presented  in  the  Wef  tinghouse  Report 
for  Seabrook  (Reference  1)  and  the 
staffs  evaluation  findings  related  above, 
the  staff  concludes  that  the  probability 
of  large  pipe  breaks  occurring  in  the 
primary  coolant  systjem  loops  of 
Seabrook  Station,  limits  1  and  2,  is 
sufficiently  low  such  that  pipe  breaks 
and  their  associatedjdynamic  loading 
effects  as  indicated  n  the  appUcants 
submittals  need  not  be  considered  as  a 
design  basis  for  requiring  pipe  whip 
restraints  and  jet  impingement  shields. 
These  dynamic  loading  effects  include 
pipe  whip,  jet  impinoement.  missiles, 
reactor  cavity  overpressurization,  and 
load  combination  as$umptions. 
Eliminating  the  need  to  consider  these 
dynamic  loading  effects  for  this 
particular  application  will  not  in  any 
way  affect  the  desiga  bases  for  the 
containment,  the  emergency  core 
cooling  system,  the  design  of  RCS  heavy 
component  supportsi  the  engineered 
safety  features  systenis  response,  or  the 
environmental  qualification  of 
equipment  for  Seabrpok. 

However,  in  orden  to  provide  the 
Commission  with  anj  opportimity  to 
consider  the  long  tenn  aspects  of  the 
NRC  staff's  recent  acceptance  of  the 
**leak-before-break"  iapproach,  these 
limited  exemptions  are  restricted  to  a 
period  extending  until  the  completion  of 
the  second  refiieling  outage  of  Seabrook 
Station,  Unit  1.  pend  ng  the  outcome  of 
Commission  rulemaking  on  this  issue. 

The  staff  also  reviewed  the  value- 
impact  analysis  provided  by  the 
applicants  in  their  si  ibmittal  for  not 
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providing  protective 


structures  against 


postulated  reactor  coolant  system  loop 
pipe  breaks  to  assure  as  low  as 
reasonably  achievable  (ALARA) 
exposure  to  plant  personnel. 
Consideration  was  given  to  design 
features  for  reducing  doses  to  personnel 
who  must  operate,  service  and  maintain 
the  Seabrook  instrumentation,  controls, 
equipment,  etc.  The  Seabrook  value- 
impact  analysis  shows  that  the 
elimination  of  protective  devices  for 
RCS  pipe  breaks  will  save  an 
occupational  dose  for  plant  personnel  of 
approximately  1400  person-rem  for  both 
units  over  their  operating  lifetime.  The 
staff  review  of  the  analysis  shows  it  to 
be  a  reasonable  estimate  of  dose 
savings.  Therefore,  with  respect  to 
occupational  exposure  and  ALARA 
considerations,  the  staff  finds  that  there 
is  a  radiological  benefit  to  be  gained  by 
a  eliminating  the  need  for  the  protective 
structures. 

VI 

In  view  of  the  staffs  evaluation 
findings,  conclusions,  and 
recommendations  above,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a),  the 
following  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security,  and  are  otherwise  in  the  public 
interest.  The  Commission  hereby 
approves  the  requested  schedular 
Umited  exemption  from  GDC  4  of 
Appendix  A  to  10  CFR  Part  50,  to  permit 
the  applicants  to  eliminate  the 
protective  devices  and  the  dynamic 
loading  effects,  as  described  in  Part  II  of 
this  exemption,  associated  with  the 
postulated  primary  loop  pipe  breaks  for 
Seabrook  Station,  Units  1  and  2.  The 
exemption  will  expire  upon  completion 
of  the  GDC  4  rulemaking  changes  but  no 
later  than  the  second  refueling  outage  of 
Seabrook  Station.  Unit.l, 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  47468). 

The  exemption  will  become  effective 
upon  date  of  issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Bethesda.  Maryland  this  22  day  of 
November  1905. 
Hugh  L  Thompson,  Jr., 

Director,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 
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Appendix  1. — ^Evaluation  of 
Westinghouse  Report  WCAP  10456, 
"The  Effects  of  Thermal  Aging  on  the 
Structural  Integrity  of  Cast  Stainless 
Steel  Piping  for  Westinghouse  Nuclear 
Steam  Supply  Systems" 

Introduction 

The  primary  coolant  piping  in  some 
Westinghouse  Nuclear  Steam  Supply 
Systems  (NSSS)  contain  cast  stainless 
steel  base  metal  and  weld  metal.  The 
base  metal  and  weld  metal  are 
fabricated  to  produce  a  duplex  structure 
of  delta  (w)  ferrite  in  an  austenitic 
matrix.  The  duplex  structure  produces  a 
material  that  has  a  higher  yield  strength, 
improved  weldability  and  greater 
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resistance  to  intergranular  stress 
corrosion  cracking  than  a  single  phase 
austenitic  material.  However,  as  early 
as  1965  (Ref.  1),  it  was  recognized  that 
long  time  thermal  aging  at  primary  loop 
water  temperatures  (550°  F-650*  F)  could 
significantly  affect  the  Charpy  impact 
toughness  of  the  duplex  structured 
alloys.  Since  the  Charpy  impact  test  is  a 
measure  of  a  material's  resistance  to 
fracture,  a  loss  in  Charpy  impact 
toughness  could  result  in  reduced 
structural  stability  in  the  piping  system. 
The  purpose  of  Report  WCAP 10456  is 
to  evaluate  whether  cast  stainless  steel 
base  metal  and  weld  metal  containing 
postulated  cracks  will  be  sensitive  to 
unstable  fracture  during  the  40  year  life 
of  a  nuclear  power  plant.  In  order  to 
determine  whether  a  piping  system  will 
behave  in  such  a  fashion,  the  pipe 
materials'  mechanical  properties,  design 
criteria  and  method  of  predicting  fnilure 
must  be  established.  In  this  evaluation, 
we  will  assess  the  mechanical 
properties  of  thermally  aged  cast 
stainless  steel  pipe  materials,  which  are 
reported  in  Report  WCAP  10456. 

Discussion 

1.  Weld  Metal. 

Report  WCAP  10456  refers  to  test 
results  reported  in  a  paper  by  Slama,  et 
al.  (Ref.  2)  to  conclude  that  the  weld 
metal  in  primary  loop  piping  would  not 
be  overly  sensitive  to  aging  and  that  the 
aged  cast  pipe  base  metal  material 
would  be  structurally  limiting.  In  the 
Slama  report  eight  (8)  welds  were 
evaluated.  The  tensile  properties  were 
only  slightly  affected  by  aging.  The 
Charpy  U-notch  impact  energy  in  the 
most  highly  sensitive  weld  decreased 
from  7daJ/cm»  (40  ft-lbs)  to  near  4daJ/ 
cm*  (24  ft-lbs)  after  aging  for  10,000 
hours  at  400°  C  (752°  F).  This  change 
was  not  considered  significant.  The 
relatively  small  effect  of  aging  on  the 
weld,  as  compared  to  cast  pipe  material 
was  reported  to  be  caused  by  a 
difference  in  microstructure  and  lower 
levels  of  ferrite  in  the  weld  than  in  the 
cast  pipe  material. 

2.  Cast  Stainless  Steel  Pipe  Base 
Metal. 

Report  WCAP  10456  contains 
mechanical  property  test  results  from  a 
number  of  heats  of  aged  cast  stainless 
steel  material  and  a  metallurgical  study, 
which  was  performed  by  Westinghouse. 
to  support  a  statistically  based  model 
for  predicting  the  effect  of  thermal  aging 
on  the  Charpy  impact  test  properties  of 
cast  stainless  steel.  As  a  result  of  these 
tests  and  the  proposed  model, 
Westinghouse  concludes  that  the 
fracture  toughness  test  results  from  one 
heat  of  material  tested  represents  end- 
of-life  conditions  for  the  ten  (10)  plants 


surveyed.  The  ten  (10)  plants  surveyed 
are  identified  as  Plants  A  through  J. 

a.  Mechanical  Property  Test  Results 
Reported  in  WCAP  10456.  Mechanical 
property  test  results  on  aged  and  unaged 
cast  stainless  steel  materials  which 
were  reported  in  a  paper  by  Landerman 
and  Bamford  (Ref.  3),  Bamford, 
Landerman  and  Diaz  (Ref.  4),  Slama  et. 
al.  (Ref.  2)  were  discussed  in  Report 
10456.  In  addition,  Westinghouse 
performed  confirmatory  Charpy  V  notch 
and  ]-integral  tests  on  aged  cast 
stainless  steel  material,  which  was 
tested  and  evaluated  by  Slama  et.  al. 

"Fhe  results  of  these  tests  indicate  that: 

(1)  The  fatigue  crack  growth  rate  of 
aged  or  unaged  material  in  air  and 
pressurized  water  reactor  environments 
were  equivalent. 

(2)  Tensile  properties  were  essentially 
unaffected  except  for  a  slight  increase  in 
tensile  strength  and  a  decrease  in 
ductility. 

(3)  J-integral  test  results  indicate  that 
the  Jtc  and  tearing  modules,  T,  are 
affected  by  aging. 

b.  Mechanism  Study  in  WCAP  10456. 
The  tests  and  literature  survey 
conducted  by  Westinghouse  indicate 
that  the  proposed  mechanism  of  aging 
occurs  in  the  range  of  operating 
temperatures  for  pressurized  water 
reactors  and  the  data  from  accelerated 
aging  studies  can  be  used  to  predict  the 
behavior  at  operating  jemperatures. 

c.  Cast  Stainless  Steel  Pipe  Test.  The 
materials  data  discussed  in  the  previous 
section  of  this  evaluation  were  obtained 
from  small  specimens.  As  a 
consequence,  the  J-R  results  are  limited 
to  relatively  short  crack  extensions.  To 
investigate  the  behavior  of  cast  stainless 
steel  in  actual  piping  geometry, 
Westinghouse  performed  two 
experiments,  one  of  which  was  with 
thermally  aged  cast  stainless  steel  and 
the  other  test  was  identical  except  that 
the  steel  was  not  thermally  aged. 

Each  pipe  tested  contained  a 
throughwalU  circumferential  crack  to  the 
extent  specified  in  WCAP  10456.  The 
pipe  sections  were  closed  at  the  ends, 
pressurized  to  nominal  PWR  operating 
pressure  and  then  bending  loads  were 
applied. 

The  results  of  the  tests  were  very 
similar,  in  that  both  pipes  displayed 
extensive  ductility,  and  stable  crack 
extension.  There  was  no  observed  crack 
extension  or  fast  fracture. 

The  results  of  the  Westinghouse  pipe 
experiments  indicate  that  cast  stainless 
steel,  both  aged  and  unaged,  can 
withstand  crack  extensions  well  beyond 
the  range  of  the  J-R  results  with  small 
specimens.  However,  if  crack  extension 
is  predicted  in  an  actual  application  of 
thermally  aged  cast  stainless  steel  in  a 


piping  system,  we  believe  that  it  is 
prudent  to  limit  the  applied )  to  3000  in- 
Ibs/in  *  oc  less  unless  further  studies 
and/or  experiments  demonstrate  that 
higher  values  are  tolerable.  Loss  of 
initial  toughness  due  to  thermal  aging  of 
cast  stainless  steels  at  normal  nuclear 
facility  operating  temperatures  ocurs 
slowly  over  the  course  of  many  years; 
therefore,  continuing  study  of  the  aging 
phenomenon  may  lead  to  a  relaxation  of 
this  position.  Conversely,  in  the  unlikely 
event  that  the  total  loss  of  toughness 
and  the  rate  of  toughness  loss  are 
greater  than  those  projected  in  this 
evaluation,  the  staff  will  take 
appropriate  action  to  limit  the  values  to 
that  which  can  be  justified  by 
experimental  data.  Because  the  aging  is 
a  slow  process,  the  staff  believes  there 
would  be  sufficient  time  for  the  staff  to 
recognize  the  problem  and  to  rectify  the 
situation.  However,  the  staff  believes 
this  situation  is  highly  unlikely  because 
the  staff  has  accepted  only  the  lower 
bounds  of  data  that  were  gathered 
among  ten  plants  encompassing  the 
range  of  materials  in  use. 

d.  Effects  of  Thermal  Aging  on 
Westinghouse  Supplied  Centrifugally 
Cast  Reactor  Coolant  Piping  Reported 
in  WCAP  10456  The  reactor  coolant  cast 
stainless  steel  piping  materials  in  the 
plants  identified  in  WCAP  10456  as  A 
through  J,  were  produced  to  the 
specification  SA-351,  Class  CF8A  as 
outlined  in  ASME  Code  Section  II,  Part 
A  and  also  to  Westinghouse  Equipment 
Specification  G-678864,  as  revised.  For 
these  materials,  Westinghouse  has 
calculated  the  predicted  end-of-life 
Charpy  U-notch  properties,  based  on 
their  proposed  model.  The  two  (2) 
standard  deviation  end-of-life  lower 
limit  value  for  all  the  plants  surveyed 
was  greater  than  the  Charpy  V  notch 
properties  of  the  aged  reference 
materials,  which  Westinghouse 
indicates  represents  end-of-life 
properties  for  all  the  plants.  As  a  result, 
Westinghouse  concluded  that  the 
amount  of  embrittlement  in  the  aged 
reference  material  exceed  the  amount 
projected  at  end-of-life  for  all  cast 
stainless  steel  pipe  materials  in  Plants  A 
through  J. 

Conclusions 

Based  on  our  review  of  the 
information  and  data  contained  in 
Westinghouse  Report  WCAP  10456,  we 
concluded  that: 

1.  Weld  metal  that  is  used  in  cast 
stainless  steel  piping  system  is  initially 
less  fracture  resistant  than  the  cast 
stainless  steel  base  metal.  However,  the 
weld  metal  is  less  susceptible  to  thermal 
aging  than  the  cast  stainless  steel  base 
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metal.  Hence,  at  end-of-life  the  cast 
stainless  steel  bise  metal  is  anticipated 
to  be  the  least  fr  icture  resistant 
material. 

2.  The  Westin|house  proposed  model 
may  be  used  to  predict  the  relative 
amount  of  embrittlement  on  a  heat  of 
cast  stainless  steel  material.  The  two 
standard  deviation  lower  confidence 
limit  for  this  mo<)el  will  provide  a  useful 
engineering  estimate  of  the  predicted 
end-of-life  Charriy  impact  properties  for 
cast  stainless  steel  base  metal. 

3.  Since  there  Is  considerable  scatter 
in  I-integral  test  data  for  the  heats  of 
material  tested,  lower  bound  values  for 
]it  and  T  should  pe  used  as  engineering 
estimates  for  the|  fractiu*  resistance  of 
the  aged  reference  material.  We  believe 
these  values  should  also  provide  a  lower 
bound  for  the  fracture  resistance  of  aged 
and  unaged  weld  metal.  If  crack 
extension  is  pre(|icted  in  an  actual 
application  of  ca^t  stainless  steel  in  a 
piping  system,  w^  conclude  that  the 
applied  )  should  pe  limited  to  3000  in- 
Ibs/in  *  or  less  ufiless  further  studies 
and  tests  demonstrate  that  higher  values 
are  tolerable.  Tht  Westinghouse  pipe 
tests  demonstrate  that  this  may  be 
possible. 

4.  Since  the  predicted  end-of-life 
Charpy  impact  values  for  the  materials 
in  Plants  A  throu  gh )  are  greater  than 
the  value  measuj  ed  for  the  aged 
reference  materii  il,  the  lower  bound 
fracture  properties  for  aged  reference 
material  may  be  Used  to  determine  the 
fracture  resistam  e  for  the  cast  stainless 
steel  material  in  'lants  A  through  ). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(RaiMM  Na  35-23927;  70-6827] 

PubNc  Service  Co.  of  Oklahoma  and 
Ash  Creek  Mining  Co.;  Proposal  To 
Extend  Short-Term  Loans  to  Mining 
Subsidiary 

November  29, 1985. 

Public  Service  Company  of  Oklahoma 
("PSO")  P.O.  Box  201.  Tulsa.  Oklahoma 
74102,  an  electric  utiUty  subsidiary  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  and  Ash 
Creek  Mining  Company  ("Ash  Creek"). 
P.O.  Box  201.  Tulsa.  Oklahoma  74102.  a 
mining  subsidiary  of  PSO.  have  filed 
with  this  Commission  a  post-effective 
amendment  to  the  application- 
declaration  in  this  proceeding  pursuant 
to  sections  6,  7. 9(a).  10  and  12  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rules  43  and  45  there- 
under. 

By  order  dated  November  30, 1976 
(HCAR  No.  19777).  PSO  was  authorized 
to  organize  and  acquire  all  of  the 
authorized  common  stock  of  Ash  Creek, 
and  to  transfer  to  Ash  Creek  all  of  its 
existing  coal  interests  in  exchange  for 
Ash  Creek's  common  stock  having  an 
aggregate  par  value  equal  to  PSO's 
capital  costs  relating  to  the  coal 
interests.  PSO  transferred  to  Ash  Creek 
properties  in  return  for  383.904  shares  of 
Ash  Creek's  common  stock,  par  value 
$10  per  share.  PSO  was  also  authorized 
to  make  short-term  loans  to  Ash  Creek 
to  finance  Ash  Creek's  fuel  programs.  By 
orders  dated  December  28, 1982, 
December  20, 1983,  and  January  4, 1985 
(HCAR  Nos.  22802,  23172  and  23565. 
respectively).  PSO  was  authorized  to 
continue  its  financing  of  Ash  Creek 
through  December  31, 1985  up  to  a 
principal  amount  outstanding  at  any  one 
time  of  $2,171,500.  It  is  estimated  that 
the  aggregate  amoimt  of  financing  will 
be  $2,050,000  on  December  31. 1985. 

Applicants-declarants  request  an 
extension  of  PSO's  authorization  to 
finance  Ash  Creek  through  December  31. 
1987,  in  the  maximum  principal  amoimt 
of  $2,972,500  outstanding  at  any  one 
time.  Said  amount  includes  $450,000  to 
cover  estimated  budgeted  expenditures 
during  1986  and  $472,500  to  cover 
estimated  budgeted  expenditures  during 
1987. 

The  amended  application-declaration 
and  any  further  amendments  thereto  are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
conunent  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  23, 1985,  to  the  Secretary, 


BEST  COPY  AVAILABLE 


Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  applicants-declarants  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  amended, 
may  be  authorized. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-28899  Filed  12-4-85;  8:45  am) 
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DEPARTMENT  OF  STATE 

Agency  Form  Submitted  for  0MB 
Review 

agency:  Department  of  State. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  the  Department  has 
submitted  a  proposed  collection  of 
information  to  the  Office  of 
Management  and  Budget  for  review. 

SUMMARY:  The  following  summarizes 
the  information  collection  proposal  , 
submitted  to  OMB: 

(1)  Type  of  request — New. 

(2)  Originating  office— Office  of  the 
Legal  Adviser. 

(3)  Tide  of  information  collection — 
Application  for  Registration-South 
Africa  and  Fair  Labor  Standards. 

(4)  Frequency — Nonrecurring. 

(5)  Respondents — U.S.  firms  operating 
in  South  Africa. 

(6)  Estimated  niunber  of  responses — 
300. 

(7)  Estimated  total  number  of  hours    , 
needed  to  respond — 300. 

The  proposed  rule  containing  this 
collection  of  information  was  published 
in  the  Federal  Register  on  November  8, 
1985  (50  FR  46455). 

AOOmONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed  form 
and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook  (202)  632- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Francine  Picoult 
(202)  395-7231. 


Dated:  November  28, 1985. 

Donald  |.  Bouchard. 

Assistant  Secretary  for  Administration, 
Designate. 

IFR  Doc.  85-28895  Filed  12-«-«5:  a-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Ruiemaldng,  Research,  and 
Enforcement  Programs;  Meeting 

AQENCV:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs. 
DATES:  The  agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  will  be  held  on  January  10, 
1986,  beginning  at  10:30  a.m.  Questions 
relating  to  the  agency's  rulemaking, 
research,  and  enforcement  programs, 
must  be  submitted  in  writing  by  January 
2, 1986.  If  sufficient  time  is  available, 
questions  received  after  the  January  2, 
date  may  be  answered  at  the  meeting. 
The  individual,  group  or  company 
submitting  a  question  does  not  have  to 
be  present  for  the  question  to  be 


answered.  A  consolidated  list  of  the 
questions  submitted  by  January  2,  and 
the  issues  to  be  discussed  will  be  mailed 
to  interested  persons  on  January  6, 1986, 
and  will  be  available  at  the  meeting. 

ADDRESS:  Questions  for  the  January  10 
meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Rulemaking,  Room  5401,  400  Seventh 
Street.  SW..  Washington,  DC  20590 

The  pubhc  meeting  will  be  held  in  the 
Conference  Room  of  the  Environmental 
Protection  Agency's  Laboratory  Facility, 
2565  Plymouth  Road,  Ann  Arbor. 
Michigan. 

SUPPLEMENTARY  INFORMATION:  NHTSA 

will  hold  its  regular,  quarterly  meeting 
to  answer  questions  from  the  public  and 
industry  regarding  the  agency's 
rulemaking,  research,  and  enforcement 
programs  on  January  10, 1986.  The 
meeting  will  begin  at  10:30  a.m.,  and  will 
be  held  in  the  Conference  Room  of  the 
Environmental  Protection  Agency's 
Laboratory  Facility,  2565  Plymouth 
Road,  Ann  Arbor.  Michigan.  The 
purpose  of  the  meeting  is  to  focus  on 
those  phases  of  these  NHTSA  activities 
which  are  technical,  interpretative  or 
procedural  in  nature.  A  transcript  of  the 
meeting  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section  in  Washington,  DC 
within  four  weeks  after  the  meeting. 
Copies  of  the  transcript  will  then  be 
available  at  twenty-five  cents  for  the 
first  page  and  five  cents  for  each 
additional  page  (length  has  varied  from 
100  to  150  pages)  upon  request  to 


NHTSA  Technical  Reference  Section, 
Room  5108. 400  Seventh  Street,  SW., 
Washington.  DC  20590. 

Issued  on  December  2, 1985. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc  85-28913  Filed  12-4-86;  8:45  am] 

BIUMO  CODE  4t10-S»-M 


VETERANS  ADMINISTRATION 

Station  Committee  on  Education 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
section  V.  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on  January 
15. 1986.  at  9:00  a.m.,  the  Portland. 
Oregon  Regional  Office  Station 
Committee  on  Educational  Allowances 
shall  at  Room  1427,  Federal  Building, 
1220  SW.  Third  Avenue,  Portland, 
Oregon,  conduct  a  hearing  to  determine 
whether  Veterans  Administration 
benefits  to  all  eligible  persons  enrolled 
in  Apprenticeship  Training  Programs  at 
Intel  Corporation.  Hillsboro,  Oregon, 
should  be  continued,  as  provided  in  38 
CFR  21.4134,  because  a  requirement  of 
law  is  not  being  met  or  a  provision  of 
the  law  has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  time  and  place. 

Dated:  November  28, 1985. 
Rolwrt  L.  Wintera, 

Director,  VA  Regional  Office. 

[FR  Doa  85-28897  Filed  12-4-85;  8:45  amj 
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FEDERAL  DEPOSrrilttUflANCE 
CORPOHATION 

Pursuant  to  the  phjvisions  of  the 
"Government  in  thi  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
the  Federal  Deposij  Insurance 
Corporation's  Boarq  of  Directors  will 
meet  in  open  sessidn  at  2:00  p.m.  on 
Monday,  Decembe^  9, 1985,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  fc^owing  items  is 
anticipated.  These  Inatters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  ite  m  by  moved  to  the 
discussion  agenda. 

Disposition  of  mi  nutes  of  previous 
meetings. 

Recommendatioi  s  regarding  the 
liquidation  of  a  bar  k's  assets  acquired 


by  the  Corporation 
receiver,  liquidator 
of  those  assets; 


m  its  capacity  as 
or  liquidating  agent 


Mational  Association. 
( iklahoma 


(if 


Minutes  of  actions 
standing  committees 
pursuant  to  authority  Relegated 
of  Directors, 

Reports  of  the  Divi^on 
with  respect  to  apph 
actions  involving  a 
proceedings  approvec 
Associate  Director  of  ilhe 
Supervision  and  the 
Directors  pursuant  to 
the  Board  of  Directors . 


lie  3 

adn'in 


Case  No.  46.371-NR 
Penn  Square  Bank, 
Oklahoma  City,  i 
Case  No.  46.374-SR 
The  Peoples  State  ^vings  Bank.  Auburn, 
Michigan 

Reports  of  committees  and  officers: 


pproved  by  the 
the  Corporation 

by  the  Board 


of  Bank  Supervision 
tions.  requests,  or 
istrative  enforcement 
by  the  Director  or  an 
Division  of  Bank 
various  Regional 
uthority  delegated  by 


Discussion  Ageni  la: 
No  matters  scheouled: 
The  meeting  willl)e  held  in  the  Board 
Room  on  the  sixth  loor  of  the  FDIC 


Building  located  at 
Washington.  DC 


>50-17th  Street.  NW. 


Requests  for  further  information 
concering  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  December  2. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc  85-28973  Filed  12-3-83: 12:53  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  December  9, 
1985,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(6).  (c)(8),  and  (c)(9)(A)(ii) 
of  Title  5,  United  States  Code,  to 
consider  the  following  matters: 

Siunmary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Boanl  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  oi^cers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 


Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  December  2, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc  85-28974  Filed  12-3-85;  12:53  pm] 

BNJJNO  CODE  6714-01-M 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REOISTER"  NO.:  85-28584. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  December  5, 1985, 10:00  a.in. 

THE  FOLLOWING  ITEM  HAS  BEEN  ADDED 

TO  THE  aoenda:  Technical  amendments 
to  Commission's  regulations  (11  CFR, 
Chapter  1). 

*        •        •        »        ♦ 

AGENCY:  Federal  Election  Commission. 
DATE  and  time:  Tuesday,  December  10, 
1985, 10:00  a.m. 

place:  999  E  Street.  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  . 

Compliance  matters  pursuant  to  2  U.S.C.  437g 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 
***** 

DATE  AND  TIME:  Thursday,  December  12, 
1985, 10:00  a.m. 

place:  999  E  Street,  NW.,  Washington 
D.C.  (Ninth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  of  Future  Meetings 
Correction  and  Approval  of  Minutes 
Draft  Advisory  Opinion  198&-36 
Robert  R.  Weed.  The  Bob  Weed  Company 
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Notice  of  Inquiry  on  Petition  for  Rulemaking 

Filed  by  Common  Cause 
Routine  Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATKMl: 

Mr.  Fred  Eiland,  Information  Officer, 

202-523-4065. 

Marjoiie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  85-29005  Filed  12-3-85;  3:46  pm] 
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NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  date:  9  a.m.,  Tuesday, 

December  10, 1985. 


place:  NTSB  Board  Room,  Eighth  Floor, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Railroad  Accident  Report:  Derailment  of 
Amtrak  Passenger  Train  No.  60,  The 
Montrealer,  on  the  Central  Vermont  Raiht>ad 
near  Essex  Junction,  VT,  July  7, 1984,  and 
Railroad  Accident/Incident  Summary 
Reports:  Derailment  of  Amtrak  Trains  near 
Connellsville,  PA.  on  May  28, 1984  and  near 
Granby,  CO,  April  16, 1985. 

2.  Highway  Accident  Report  and  Letters  of 
Recommendation:  Collision  of  Tuba  City 


Unifled  School  District  Schoolbus  and  Bell 
Creek.  Inc.  Tractor-Semitrailer  on  tJS  160, 
near  Tuba  City,  AZ.  April  29, 1985. 

3.  Highway  Accident  Report-  Schoolbus 
Rollover  Jefferson,  North  Carolina,  March  13, 
1985. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Catherine  T.  Kaputa  (202) 
382-6525. 

Dated:  December  2. 1985. 
Catherine  T.  Kaputa, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  85-28919  Filed  12-2-85: 4:58  pm 
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Department  of 
Transportation 

Federal  Aviation  Administration 


Availability  of  Draft  Environmental  Impact 
Statement  for  the  Expansion  of  Stapleton 
International  Airport,  Denver,  CO;  Notice- 
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DEPARTMENT  O  -  TRANSPORTATION 


Fccteral  Aviation 


Availability  of 
Impact  Stat0fner|l 
Stapteton 
Denver,  CO 


Intenu  itional 
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Administration 


Drift 


Environmental 
for  ttw  Expansion  of 
Airport, 


The  Denver  Air  }orts  District  Office  of 
the  Federal  Aviat  on  Administration 
(FAA)  announces  the  availability  for 
public  review  of  t  le  Draft 
Environmental  Im  pact  Statement  for  the 
proposed  expansi  )n  of  Stapleton 
International  Airf  ort,  Denver,  Colorado. 
Copies  of  the  DEI!  >  are  available  for 
public  review  andl  comment  at  the 
Denver  Central  Library,  the  Dahlia 
Branch  Library,  tne  Montbello  Branch 
Library,  the  Park  Hill  Branch  Library, 
the  Aurora  Central  Library,  the  Aurora 
North  Branch  Libqary,  the  Northwest 
Reading  Center,  t  le  Commerce  City 
Branch  Library,  tli  e  Brighton  Branch 
Library,  the  North  ;Ienn  Branch  Library, 
and  the  Thornton  Branch  Library,  the 
Northwest  Mount  lin  Region  Federal 
Aviation  Adminis  [ration  Airports 
Division  Office  (S  iattle)  and  the  Denver 
Airports  District  ( Iffjce.  Review 
comments  must  b  i  received  by  Robert 
Bieiek,  Assistant   Manager,  Denver 
Airports  District  ( iffice,  10455  East  25th 
Avenue,  Aurora,  ( lolorado  80010  by 
January  21, 1986. 1  or  additional 
information  or  qu(  istions  please  contact 
340-5546. 


Dr.  Bieiek  at  (303) 

Dated:  November  |l5. 
Roltert  M.  Bieiek, 

Assistant  Manager, 

Office. 

(PR  Doc.  85-28871 
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Rule 
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DEPARTMENT 
Federal  AviatkM 
14  CFR  Part  71 


summary:  This  notice 
informal  airspace 
proposed  modiHc^tion 
Worth  Terminal 


DATE  February  3. 
standard  time. 


TRANSPORTATION 
Administration 


Infornuri  Alrspac  >  Meeting 

agency:  Federal  Vviation 
Administration,  [  OT. 

ACTION:  Notice  of  Informal  Airspace 
Meeting. 


announces  an 
meeting  to  discuss  the 
of  the  Dallas-Fort 
Qontrol  Area  (TCA). 


1986,  7:00  p.m.  Central 


ADDRESS:  The  Bes  t  Western  Sandpiper 
Inn.  4000  North  M  lin.  Fort  Worth,  Texas 
76106  (East  side  Meacham  Airport). 

FOR  FURTHER  INFOJRMATION  CONTACT 

Norman  H.  Scrogj  ins.  Manager,  Dallas- 
Fort  Worth  Airpor :  Traffic  Control 
Tower.  DFW  Towi  t  Building,  Room  3, 
P.O.  Box  610368,  D  alias-Forth  Worth 
Airport.  Texas  752JB1;  Telephone  (214) 
453-0660. 

Issued  in  Washingjon,  DC.  on  November 
27.1985. 

Daniel ).  Peterson. 

Manager.  Airspace—  Rules  and  Aeronautical 
Information  Division 

[FR  Doc.  85-28B75  Fi;  ed  12-4-85;  8:45  am) 
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ENVIRONMENTAli  PROTECTION 
AGENCY 

40  CFR  Parts,  12^  124,  and  125 

(EN-fRL-2909^] 

Th«  National  Pollutant  Discharga 
EHmination  System;  Compliance 
Extensions  for  Inr  ovatlve 
Technologies 

agency:  U.S.  Envii  anmental  Protection 
Agency  (EPA). 
action:  Proposed  i  ule. 


summary:  On  June  ^  1984,  the  Agency 
promulgated  a  final  rule  implementing 
section  301(k)  of  the  Clean  Water  Act 
(CWA).  Under  seclfion  301(k).  an 
industrial  direct  discharger  of  toxic  and 
nonconventional  pollutants  who  is 
required  to achievelimitations reflecting 
the  Best  Available  [Technology 
Economically  Achifevable  [BAT)  under 
section  301(b)(2)  oflthe  CWA  may 
request  a  compliance  extension  to  no 
later  than  July  1, 19B7,  for  the 
installation  of  an  innovative  technology. 
To  qualify  for  an  e^^tension,  the 
innovative  technology  must  either 
produce  a  significantly  greater  effhient 
reduction  than  BAT  or  achieve  the  same 
eniuent  reduction  ^s  BAT  at  a 
significantly  lower  cost.  The  innovative 
technology  must  aUo  have  the  potential 
for  industry-wide  application. 

On  October  5. 19^4.  the  Natural 
Resources  Defense  Coimcil  (NRDC)  filed 
a  petition  for  review  of  the  section 
301(k)  rule  in  the  Uhited  States  Court  of 
Appeals  for  the  District  of  Columbia. 
After  consideration  of  NRDC's  concerns. 
EPA  filed  a  motion  por  voluntary  remand 
in  order  to  perform  a  new  rulemaking 
under  section  301(ld.  The  Court  of 
Appeals  granted  this  motion  on  April  16, 
1985.  I 

By  this  notice,  ERA  is:  (1)  Responding 
to  three  comments  raised  by  NRDC  in 
response  to  EPA's  September  21, 1981 
proposed  rule  which  the  Agency  did  not 
address  in  the  finau  rulemaking  of  June 
25, 1984;  (2)  proposmg  certain  revisions 
to  the  section  301(kl  rule;  and  (3) 
reopening  the  entirf  section  301(k)  rule 
for  reconsideration  land  public  comment. 
Accordingly,  in  addition  to  the  changes 
lublishing  those 
hich  the  Agency 
nd  is  accepting 
itire  rule.  Interested 
_  to  the  preambles  in 
the  following  Fedeijal  Register  notice  for 
supplementary  infohnation  on  the 
options  consideredland  rationales  for 
the  provisions  the  Agency  proposes  to 
retain:  September  1j9, 1980  (45  FR  62509); 


proposed,  EPA  is : 
portions  of  the  rule| 
proposes  to  retain 

comments  on  the  ei 
persons  are  referred 


September  21. 1981 
June  25. 1984  (49  FT 


(46  FR  46597);  and 
25978). 


DATES:  Comments  must  be  received  on 
or  before  January  6, 1986. 
ADDRESS:  Comments  should  be 
submitted  to  Ms.  Marilyn  Goode, 
Permits  Division  (EN-336),  U.S. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  D.C.  2046a  The 
complete  rulemaking  record  and  all 
comments  received  on  this  notice  are 
available  for  public  inspection  at  room 
3219  Mall.  401  M  St.,  SW.,  Washington. 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marilyn  Goode,  401  M  St,  SW.. 
(EN-336),  Washington,  D.C.  2046a  (202) 
426-2970. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Water  Act  outhnes  a  two- 
step  process  by  which  industrial 
dischargers  must  achieve  the  national 
goal  of  eliminating  the  discharge  of 
pollutants  into  the  nation's  navigable 
waters.  The  first  step  was  meeting 
effluent  limitations  attainable  by  the 
application  of  Best  Practicable  Control 
Technology  Currently  Available  (BPT) 
by  July  1, 1977  (section  301(b)(1)(A)  of 
the  CWA).  The  second  step  involves 
meeting  effluent  limitations  reflecting 
BAT  by  July  1, 1984  (section  301(b)(2)  of 
the  CWA). 

The  permits  issued  to  industrial 
dischargers  through  the  National 
Pollutant  Discharge  Elimination  System 
(NK)ES)  under  section  402  of  the  CWA 
incorporate  the  appropriate  technology- 
based  limitations  and  contain 
compliance  schedules  for  achieving 
those  limitations.  Section  301  (k) 
provides  an  industrial  discharger  subject 
to  an  NPDES  permit  with  two  options 
for  qualifying  for  a  compliance 
extension  to  July  1, 1987  &x»m  the  BAT 
deadline  of  July  1, 1984.  The  first  option 
is  the  installation  of  an  innovative 
technology  which  produces  an  effluent 
reduction  which  is  significantly  greater 
than  that  required  by  BAT.  The  second 
option  is  the  installation  of  an 
innovative  technology  which  achieves' 
the  same  level  of  effluent  reduction  as 
required  by  BAT  with  the  potential  for 
achieving  that  reduction  at  a 
significantly  lower  cost  than  BAT.  In 
either  case,  the  discharger  must 
demonstrate  that  the  proposed 
innovative  technology  has  the  potential 
for  industry-wide  application.  The 
decision  to  grant  a  compliance 
extension  is  made  by  EPA  or  by  a  State 
with  an  approved  NPDES  program  in 
consultation  with  EPA. 

The  Agency  published  an  Advanced 
Notice  of  Proposed  Rulemaking  (ANPR) 
on  September  19, 1980  (45  FR  62509] 
which  outlined  the  issues  and  options 


considered  by  the  Agency  on  the 
implementation  of  section  301(k).  The 
Agency  then  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  on 
September  21, 1981  (46  FR  46597).  A  final 
rule  was  promulgated  on  June  25, 1984 
(49  FR  25978).  On  October  5. 1984.  NRDC 
filed  a  petition  for  review  of  the  rule  in 
the  Court  of  Appeals  for  the  District  of 
Columbia.  On  January  15, 1985,  EPA 
filed  a  motion  for  voluntary  remand  in 
order  to  conduct  a  new  rulemaking  to 
address  certain  issues  of  concern  to 
NRDC.  The  court  subsequently  granted 
the  petition  on  April  16, 1985. 

In  their  petition  for  review,  NRDC 
claimed  that  EPA  failed  to  respond  to 
certain  comments  on  the  proposed  rule. 
NRDC  also  raised  several  substantive 
concerns  with  the  rule.  Accordingly,  in 
this  notice,  EPA  is  responding  to  those 
comments  NRDC  asserts  were 
unanswered.  The  Agency  is  also 
proposing  certain  revisions  to  the  rule 
and  reconsidering  the  rule  in  its  entirety. 
Each  of  the  issues  raised  by  NRDC  is 
discussed  below  with  a  proposed 
resolution  for  each.  EPA  especially 
requests  comments,  inlcuding  any 
suggested  alternatives,  on  the  following 
issues,  since  the  final  rulemaking  may 
adopt  alternatives  to  the  means  of 
implementing  section  301  (k)  proposed 
below. 

A.  Definition  of  "Innovative 
Technology" 

In  its  June  25. 1984  final  rule,  EPA 
grouped  the  three  undefined  terms  used 
in  section  301(k),  innovative  "production 
processes",  "control  techniques,"  and 
"systems,"  under  the  umbrella  term 
"innovative  technology."  The  Agency 
defined  that  term  as  "a  production 
process,  a  pollution  control  technique,  or 
a  combination  of  the  two  which  satisfies 
one  of  the  criteria  in  S  125.23  and  which 
has  not  been  commercially 
demonstrated  in  the  industry  of  which 
the  requesting  discharger  is  a  part." 
Accordingly,  under  EPA's  regulations,  a 
section  301(k)  compliance  extension  is 
available  for  any  "innovative 
technology"  which  will  either  produce  a 
significantly  greater  effluent  reduction 
than  BAT  or  which  will  achieve  the 
same  effluent  reduction  as  BAT  at  a 
significantly  lower  cost.  In  both 
instances,  the  innovative  technology 
must  have  the  potential  for  industry- 
wide application. 

It  has  been  suggested  that  the 
statutory  language  of  section  301(k)  can 
be  interpreted  to  allow  compliance 
extensions  for  innovative  "production 
processes"  and  "control  techniques" 
only  if  an  effluent  reduction  greater  than 
BAT  is  projected.  Compliance 
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extensions  for  attaining  BAT  limitations 
with  innovative  technology  which  costs 
significantly  less  than  the  model  BAT 
technology  would  not  be  available  for 
innovative  "production  processes"  and 
"control  techniques."  Moreover, 
industry-wide  application  would  not 
need  to  be  shown  for  these  types  of 
extensions.  Under  such  a  reading, 
extensions  based  on  significantly  lower 
costs  would  be  available  only  for 
innovative  "systems."  Comphance 
extensions  based  upon  greater  effluent 
reductions  would  not  be  available  for 
innovative  "systems."  Moreover,  a 
demonstration  of  industry-wide 
application  would  only  be  required  for 
"innovative  systems." 

When  EPA  developed  its  proposed 
regulations,  the  Agency  recognized  that 
the  statutory  language  of  section  301(k) 
may  be  susceptible  to  more  than  one 
reading.  EPA  believes,  however,  that  it 
adopted  the  better  reading  of  section 
301(k)  in  its  final  rule.  EPA  reads  the 
term  "systems"  to  refer  to  a  production 
process,  control  technique,  or  a 
combination  of  the  two.  EPA  has  not 
been  able  to  identify  a  treatment 
"system"  which  would  not  also  be  either 
a  production  process  or  control 
technique  or  a  combination  of  the  two. 
Thus,  in  referring  to  "production 
processes"  and  "control  techniques,"  the 
statute  first  mentions  compliance 
extensions  based  on  greater  effluent 
reduction.  It  then  proceeds  to  use  the 
general  term  "systems"  to  refer  to  either 
of  these  technologies  (or,  of  course,  a 
combination  of  the  two)  in  authorizing 
an  alternative  extension  based  upon 
greater  cost  savings.  Finally,  it  uses  the 
general  term  "systems"  in  requiring  a 
demonstration  of  industry-wide 
application,  thereby  indicating  that  this 
showing  is  necessary  for  any  innovative 
technology,  whether  it  projects  greater 
effluent  reduction  or  cost  savings. 

The  legislative  history  of  the  CWA 
supports  EPA's  reading  of  section  301(k). 
In  discussing  section  301  (k),  these  three 
terms  are  mentioned  interchangeably, 
frequently  under  the  umbrella  term 
"innovative  technologies."  These  terms 
are  referred  to  in  connection  with  both 
increased  effluent  reductions  caid  costs 
savings,  as  well  as  in  connection  with 
the  potential  for  industry-wide 
application.  For  example. 
Representative  Roberts  (House  floor 
manager  for  amendments  to  the  CWA) 
referred  to  production  process  changes 
with  increased  effluent  reduction  or 
significantly  lower  costs  (3  Leg.  Hist 
340).  In  the  Senate  debate.  Senator 
Stafford  (Chairman  of  the  Committee  on 
Environment  and  Public  Works]  refers 
to  extensions  for  innovative 


"technology"  which  has  industry-wide 
application,  effluent  reduction  greater 
than  BAT  or  the  same  reduction  at  less 
cost  (4  Leg.  Hist  882;  see  also  3  Leg. 
Hist  639;  4  Leg.  Hist.  683;  4  Leg.  Hist 
882).  Thus,  the  references  to  any  kind  of 
innovation  in  connection  with  increased 
effluent  reduction,  cost  savings  and 
industry-wide  application  indicate  that 
Congress  intended  that  compliance 
extensions  were  to  be  available  for  all 
innovative  technologies  based  on  either 
increased  effluent  redyction  or  cost 
savings,  and  that  Congress  also 
intended  that  a  potential  for  industry- 
wide appUcation  be  demonstrated  for  all 
kinds  of  innovations.  EPA  believes  that 
if  Congress  had  intended  the 
distinctions  suggested  by  the  alternative 
reading  noted  above,  these  distinctions 
surely  would  have  been  mentioned  in 
the  legislative  history  of  section  301  (k). 
However.  EPA  found  no  mention  of  such 
distinctions.  Moreover,  the  alternative 
reading  of  section  301  (k)  suggested 
above  would  mean  that  a  compliance 
extension  could  not  be  obtained  for  an 
innovative  "system"  which  projects 
greater  effluent  reduction.  It  is  doubtful 
that  Congress  would  have  intended  such 
an  unfortunate  result,  especially  in  light 
of  Congressional  intent  to  encourage  the 
development  of  innovative  technologies. 

EPA's  reading  of  section  301(k)  is  also 
preferable  for  practical  reasons. 
Attempting  to  distinguish  "systems" 
fix)m  "production  processes"  and 
"control  techniques"  would  be 
administratively  difficult  and  could  lead 
to  unavoidably  arbitrary  decisions 
about  the  category  to  which  a  particular 
innovation  belongs.  In  fact,  EPA  is 
unable  to  determine  the  content  of  the 
term  "system"  as  a  distinct  technology 
from  production  processes,  control 
techniques  or  a  combination  of  the  two. 
Although  the  Agency  has  participated  in 
informal  discussions  on  this  subject, 
EPA  has  received  no  precise  suggestions 
on  how  the  term  "systems"  should  be 
defined. 

EPA  received  broad  public  support  for 
its  statutory  interpretation  regarding 
innovative  technologies  in  response  to 
both  the  ANPR  and  the  proposal.  NRDC 
was  the  only  commenter  to  advocate  an 
alternative  reading  of  the  provision  on 
this  issue.  For  all  these  reasons,  EPA 
believes  its  reading  of  section  301(k)  is 
the  correct  one.  Accordingly,  EPA 
proposes  to  change  the  existing 
definition  of  "innovative  technology" 
only  to  clarify  its  interpretation  of  the 
statutory  language. 

B.  Potential  for  Industry-wide 
Application 

In  order  to  receive  a  compliance 
extension  under  section  301(k).  an 


application  must  demonstrate  that  its 
proposed  innovative  technology  has  the 
"potential  for  industry-wide 
appUcation."  In  its  final  rule,  the  Agency 
defined  "potential  for  industry-wide 
application"  as  meaning  that  the 
technology  proposed  has  the  capacity  to 
be  apphed  in  two  or  more  plants  in  one 
or  more  industrial  categories.  It  has 
been  suggested  that  the  phrase 
"potential  for  industry-wide 
application"  should  be  interpreted  to 
mean  the  potential  for  application  in  a 
majority  of  plants  in  the  applicant's 
industrial  category.  In  addition,  it  has 
been  suggested  that  compliance 
extensions  under  section  301(k)  should 
not  be  granted  without  assurance  that 
the  innovative  technology  would  be 
used  by  other  facilities.  NROC  suggested 
that  EPA  should  consider  requiring  that 
the  other  plants  in  an  applicant's 
industrial  category  not  be  owned  by  the 
applicant,  or  that  the  applicant  must 
offer  the  innovation  commercially  to 
other  members  of  its  industrial  category. 

EPA,  when  developing  its  proposed 
rule,  gave  much  thought  to  the  proper 
definition  of  "potential  for  industry-wide 
application."  The  Agency  believed  that 
the  phrase,  as  used  in  the  statute,  was 
susceptible  of  various  interpretations; 
therefore  EPA  investigated  the 
legislative  history  of  die  Act  in  order  to 
determine  how  broadly  Congress 
interpreted  it.  The  Agency  found 
evidence  that  Congress  intended  the 
requirement  to  be  satisfied  when  the 
technology  in  question  could  be  applied 
at  more  than  one  plant  in  an  industrial 
category.  Furthermore,  Congress 
contemplated  that  the  plants  in  question 
could  be  owned  by  the  same 
corporation,  and  that  the  applicant  need 
not  offer  proprietary  information  to 
competitors.  For  example, 
Representative  Roberts  stated  during 
the  House  debate  that  "for  purposes  of 
this  section  industry-wide  application 
should  be  interpreted  to  include  more 
than  one  plant  and  the  plants  might  be  a 
part  of  the  same  corporation.  Further,  if 
proprietary  information  is  disclosed  to 
the  Administrator  in  a  request  for  a  time 
extension,  the  Administrator  is  expected 
to  maintain  the  confidentiality  of  that 
information.  In  those  cases  ....  where 
a  corporation  has  made  the  application 
with  the  understanding  that  the  process 
would  be  utilized  at  more  than  one  plant 
owned  by  that  corporation,  there  clearly 
is  no  reason  to  divulge  proprietary 
information  to  anyone.  Nothing  in  this 
section  shall  preclude  a  corporation 
frtim  entering  into  agreements  with 
other  corporations  which  subsequenUy 
utilize  the  proprietary  process.  This 
section  is  intended  to  serve  as  an 
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incentive  to  develpp  new  processes".  (3 
Leg.  Hist  341).  In  jhe  face  of  such 
language,  EPA  believes  that  the 
interpretation  adopted  in  the  final  rule 
was  the  correct  or  e. 

EPA's  interprett  tion  will  also  increase 
the  number  of  inn<  ivative  technologies 
which  may  quali^  for  a  compliance 
extension,  thereby  encouraging  the 
development  and  ase  of  new  pollution 
control  methods  cinsistent  with 
legislative  intent.  Determining  whether 
there  is  a  potential  for  application  of  the 
innovation  in  a  majority  of  plants  in  an 
industrial  category  could  be  very 
difficult  and  time-<K)n8uming.  A 
requirement  that  afi  apphcant  do  so 
would  thus  discouiage  the  development 
of  innovative  techf  ologies  even  where 
significant  environlnental  benefits  might 
result  In  addition,  jany  requirement  to 
divulge  proprietart  information  could 
have  the  same  disqouraging  ei^ect  as 
well  as  possibly  ruling  afoul  of  the 
confidentiality  provisions  of  section  306 
of  the  CWA. 

I  believes  that  the 
stry-wide 

9t  in  the  absence  of 
I  innovation  will  be 
|ly.  The  innovation 
may  well  be  patented  and  if  not.  the 
innovation  could  bte  patented  and  sold 
in  the  future.  More<  >ver,  the  Agency 
must  be  mindful  of  Representative 
Roberts'  comment  (noted  above) 
concerning  the  divulging  of  proprietary 
information.  We  thjerefore  propose  to 
leave  unchanged  the  definition  of 
"potential  for  industry-wide 
application"  promulgated  at  40  CFR 
125.22(b).  Howevei  EPA  especially 
requests  comment^  on  whether  its  rule 
could,  and  if  so,  shbuld  require 
applicants  to  make  the  innovative 
technology  commercially  available  and/ 
or  require  an  applicant  to  demonstrate 
the  applicability  oO  the  technology  to  a 
majority  of  plants  i  n  its  industrial 
category. 

C.  Section  301fk)  E  Ktensions  in  the 
Absence  of  Categofical  BA  T  Limitations 

In  EPA's  Septem|)er  21, 1981  proposed 
rule,  the  Agency  pijoposed  to  grant 
section  301(k)  exteiisions  to  applicants 
whose  permit  limiti  were  based  on  a 
best  professional  jid^nent  (BPJ) 
determination  of  BAT  where  no  effluent 
limitations  guidelines  had  been 
promulgated.  Whei  commenting  on  this 
proposal,  NROC  sujggested  that 
Congress  may  not  lave  intended  this 
approach,  since  in  he  cases  where  EPA 
had  not  made  an  ii;  dustry-wide 
determination  of  BAT  through  the 
promulgation  of  an  effluent  limitation 
guideline,  any  inno  /ative  technology 
proposed  by  a  disc  larger  who  planned 


to  install  and  operate  the  technology 
should  be  considered  BAT  for  that 
discharger. 

EPA  proposes  to  retain  the 
availability  of  section  301(k)  extensions 
for  permittees  with  BAT  limitations 
based  upon  BPJ  in  the  absence  of  a 
promulgated  effluent  limitations 
guideline.  Limitations  based  upon  a  BPJ 
determination  of  BAT  are  imposed 
under  the  authority  of  CWA  sections 
402(a)(1)  and  301(b)(2)(a).  Accordingly, 
the  statute  on  its  face  authorizes 
extensions  to  BPJ  permittees.  Moreover, 
NRDC  apparently  misconstrues  the 
nature  of  a  BPJ  determination.  BPJ 
determinations  are  comparable  to 
determinations  made  in  promulgating  an 
effluent  limitations  guideline.  A 
categorical  determination  of  BAT 
(based  upon  the  CWA  section  304(b)(2) 
factors)  is  made  in  developing  a  BPJ 
determination  of  BAT  where  no 
guideline  has  been  promulgated,  just  as 
is  the  case  in  developing  an  effluent 
limitations  guideline.  See  U.S.  Steel  v. 
Train,  556  F.  2d  822.  844  (7th  Cir.  1977.) 
Accordingly,  BPJ  permittees  may 
propose  innovative  control  technologies 
for  their  industrial  categories  that  are 
more  effiective  or  less  costly  than  that 
industry's  BAT  requirements  and  should 
be  provided  the  same  incentive  to  do  so. 

Morever,  the  potential  effectiveness  of 
section  301  (k)  would  be  severely 
limited  if  extensions  could  not  be 
granted  where  a  BPJ  determination  of 
BAT  has  been  made,  since  many 
discharges  would  be  excluded  from 
eligibility  merely  because,  although 
most  of  dieir  wastestreams  are  covered 
by  promulgated  effluent  guidelines,  one 
or  more  of  their  wastestreams  are 
regulated  on  a  BPJ  basis.  Such  a  narrow 
interpretation  would  hardly  foster  the 
development  of  innovative  control 
technologies  that  Congress  intended. 

For  these  reasons,  ^A  proposes  to 
continue  offering  compliance  extensions 
under  section  301  (k)  to  BPJ  permittees. 

D.  Whether  Technology  Is  Considered 
"Innovative" 

In  its  June  25, 1984  final  rule,  the 
Agency  defined  "iimovative  technology" 
as  one  which  has  not  been  Commercially 
demonstrated  in  the  applicant's 
industrial  category  (§  125.22(a)).  Some 
commenters  expressed  concern  over  the 
length  of  time  a  technology  might  be 
considered  sufficiently  innovative  to 
qualify  for  a  section  301  (k)  extension. 
Many  were  concerned  that  the  time  limit 
would  be  unreasonably  short;  NROC 
was  concerned  that  it  might  be 
unreasonably  long.  In  response  to  these 
concerns,  EPA  stated  in  the  preamble  of 
its  final  rule  that  a  technology  should  be 
considered  demonstrated  when  it  had 


been  successfully  operated  at  full  scale 
in  a  commercial  plant  for  a  full  cycle  of 
the  plant's  operations. 

The  Agency's  intent  was  to 
distinguish  pilot  plant  or  bench  scale 
operations  of  the  technology  from 
reliance  upon  the  technology  in  a 
commercial  plant.  We  believed  that  it 
was  not  possible  to  promulgate  a 
definitive  cut-off  date  for  the  length  of 
time  all  technologies  would  be 
considered  innovative. 

NRDC  has  expressed  concern  that  in 
some  cases,  EPA  would  consider  a 
technology  to  be  innovative  indefinitely 
and  would  continue  to  grant  extensions 
even  though  such  widespread  adoption 
of  the  technology  might  be  occurring 
that  extentions  would  no  longer  be 
justified  on  the  grounds  that  the 
technology  was  innovative.  In  response. 
EPA  is  proposing  to  amend  the 
regulatory  language  of  §  125.23  to  clarify 
that  the  Director  must  make  a  finding  of 
"no  commercial  demonstration"  each 
time  a  301(k)  compliance  extension  is 
granted.  Thus,  the  fact  that  a  technology 
was  once  deemed  innovative  clearly 
does  not  mean  that  the  next  proposed 
application  of  the  technology  will  be 
considered  innovative  if  commercial 
demonstration  has  occurred  in  the 
meantime.  EPA  believes  that  its 
proposal  gives  the  Director  ample 
authority  to  deny  applications  for 
compliance  extensions  whenever  a 
technology  has  been  subject  to  fairly 
widespread  adoption  or  even  when  such 
adoption  has  not  yet  taken  place,  as 
long  as  commercial  demonstration  has 
occurred. 

EPA  especially  requests  comments  on 
whether  there  are  circumstances  under 
which  a  technology  should  not  be 
considered  innovative  even  though  it 
has  not  been  commercially 
demonstrated.  For  example,  if  virtually 
all  members  of  an  industrial  category 
requested  compliance  extensions  for  a 
particular  technology  at  approximately 
the  same  time,  the  technology  would 
presumably  entail  very  little  risk  and  it 
may  be  questionable  whether  it  should 
be  deemed  innovative,  even  if  a  full- 
scale  commercial  demonstration  had  not 
yet  occurred.  Although  EPA  believes 
that  this  occurrence  is  unlikely,  the 
Agency  specifically  solicits  comments 
on  whether  its  definition  of  "innovative 
technology"  should  address  this 
situation. 

For  example,  a  regulatory  provisim 
might  be  included  providing  that  the 
extensions  granted  under  section  301(k) 
shall  not  exceed  such  number  as  the 
Director  finds  necessary  to  ascertain 
whether  the  particular  technology 
produces  a  significantly  greater  effluent 
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reduction  than  BAT  or  the  same  effluent 
reduction  at  a  significantly  lower  cost 
This  restriction  would  be  similar  to  a 
provision  in  the  Clean  Air  Act  (Section 
m  (i)(l)(c))  which  limits  the  number  of 
waivers  from  new  source  performance 
standards  granted  for  die  use  of 
innovative  technology.  Although  section 
301(k)  ha«  no  such  limiting  language,  it 
does  accord  the  Administrator  the 
discretion  to  determine  what  constitutes 
"innovative  technology." 

In  addition,  we  note  that  one  of  the 
principal  purposes  of  the  technical 
review  panel  provided  for  in  the  final 
rule  (see  S  124.2)  is  to  make  uniform 
determinations  on  whether  a  particular 
technology  is  innovative.  The  panel  will 
consist  of  EPA  and  State  personnel  who 
are  familiar  with  the  industrial  category 
in  question.  The  members  of  the  panel 
will  thus  be  aware  of  the  existence  and 
progress  of  any  Successful  iimovative 
technology  in  their  areas  of  expertise. 

E.  CrantB  of  Section  301(k}  Extensions 
by  NPn>:S  States 

NRDC  stated  in  its  comments  on 
EPA's  September  21. 1981  proposal  that 
States  should  be  free  to  deny 
apphcations  for  compliance  extensions 
under  section  301(k),  even  when  the 
requisite  demonsfrations  are  made. 
NRDC  pointed  out  that  the  language  of 
our  proposed  regulation  ("the  Director 
shall  grant  a  compliance  extension 
.  .  .")  could  be  construed  as  requiring 
States  to  grant  section  301(k)  extensions 
if  the  necessary  demonstrations  are 
made. 

The  CWA  and  existing  NPDES 
regulations  provide  that  States  may 
adopt  m<He  stringent  regulations  dian 
EPA  in  their  NPDES  programs. 
Accordingly,  it  has  always  been  EPA's 
position  that  States  can  decide  to  omit 
section  301(k)  extensions  from  their 
programs  or  impose  more  stringent 
requirements  for  obtaining  each 
extensions  (see  S  123.2S(a]). 
Nevertheless,  it  appears  that  the 
language  of  the  final  rule  can  be 
misconstrued.  EPA  is  therefore 
proposing  to  amend  the  regolations  to 
provide  that  tfie  Director  may  grant  a 
section  301(k)  eompDanee  extension  tf 
the  necessary  demonstrations  are  made 
(see  proposed  1 125.23(a]].  Tta» 
language  will  make  it  dear  that  States 
may  deny  any  or  all  applications  for 
such  extensions,  and  may  dioose  not  to 
entertain  any  such  applications. 

F.  New  Dischargera 

NRDC  commented  tnisspanae  toouv 
September  21, 1881  proposal  that  it 
agreed  with  EPA  tfiatnew  sooreee  aad 
indirect  dischargers,  should  not  be 
eligible  for  sectitm  301(k)  compliance 


extensions.  NRDC  also  commented  that 
new  dischargers  should  not  be  eligible 
Ua  compliance  extensions  imder  section 
301(k).  (A  new  discharger  is  a  facility 
winch  did  not  commence  discharging 
before  August  13^  1979,  which  is  not  a 
new  source,  and  which  has  never 
received  a  finally  effective  NPDES 
permit.  In  contrast,  generally,  a  new 
source  is  any  facility  constructed  after 
new  source  performance  standards  are 
issued  for  its  industrial  category  under 
section  306  of  the  CWA  (see  S§  122.2, 
122.29).) 

EPA  believes  that  whether  or  not  a 
new  discharger  may  obtain  a  section 
301(k)  extension  should  be  decided  by 
the  State  Director  or  Regional 
Administrator  on  a  case-by-case  basis. 
In  making  these  determinations,  the 
permitting  authority  should  consider 
whether  the  new  discharger  is  more 
analogous  to  a  new  source  or  to  an 
existing  source,  i.e.,  whether  or  not  the 
faciUty  has  the  opportunity  to  plan  and 
install  the  most  innovative  technology 
prior  to  commencing  discharge.  In  those 
cases  where  a  new  discharger  has  not 
commenced  operations,  the  fociUty  is  in 
a  position  similar  to  that  of  a  new 
source,  and  should  therefore  ordinarily 
be  treated  as  a  new  source  would  be 
treated.  Under  the  NPDES  regulations, 
new  sources  and  new  dischargers  are 
required  to  come  into  compliance  not 
less  than  90  days  after  their  permits  are 
issued  (see  S  122.29  (d)(4)),  and  this 
requirement  should  continue  to  apply  to 
any  new  discharger  who  starts 
operations  with  a  new  plemt  or 
equipment.  Generally,  a  new  facility 
shoiild  be  in  compliance  at  the  time  its 
discharge  commences. 

On  the  other  hand,  there  may  be 
certain  new  dischargers  whose  position 
is  analogous  to  that  of  an  existing 
discharger.  For  example,  an  existing 
indirect  discharger  who  "switches"  its 
discharge  from  a  POTW  after  August 
K79  and  therefore  becomes  a  direct 
discharger,  would  be  classified  as  a  new 
discharger  if  it  did  not  engage  in 
construction  which  would  make  it  a 
"new  source"  within  the  meaning  of 
1 122.29(b)(1)  after  issuance  of  new 
source  pmrformance  standards.  A 
compliance  extension  imder  section 
301(k)  may  be  appropriate,  since  such  en 
eppliamt  would  be  in  essentiaOy  the 
same  position  as  an  existhsg  (firect 
discharger. 

An  existing  discharger  who  has  never 
applied  for  and  received  an  NPD^ 
permit  may  also  technicaHy  be  claesifred 
as  a  new  discharger  under  A«  NPD^ 
leguIaQoRe  (see  1 122.2  J.  Because  of  ite 
iUegel  actions,  however,  it  is  not 
appropriate  tiiai  such  dischai^gers  shoirid 
be  eligible  for  seetian  301(k)  exteneiens. 


Another  category  of  discharger 
mentioned  in  the  NPDES  regulations  is  a 
recommencing  discharger,  i.e.,  one  who 
recommences  discharge  after 
terminating  operations  (see  §  122.2, 
122.29).  Whether  or  not  a  recommencing 
discharger  may  obtain  a  compliance 
extension  under  section  301(k)  should 
also  be  determined  on  a  case-by-case 
basis.  The  considerations  would  be 
similar  to  those  disciissed  above  for  new 
dischargers.  For  example,  if  a 
recommencing  discharger  engages  in 
construction  within  the  meaning  of 
S  122.29(b)(1)  before  starting  operations 
again,  it  may  actually  be  classified  as  a 
new  source.  In  that  case,  it  would  not  be 
eligible  for  a  compliance  extension 
under  section  301(k).  If  such 
construction  has  occurred  but  no  new 
source  performance  standards  have 
been  issued  for  the  facility's  industrial 
category,  it  still  may  not  be  appropriate 
to  allow  section  301  (k)  extensions  to 
that  facility,  since  its  position  is  similar 
to  that  of  a  new  source  and  it  is  required 
to  comply  upon  commencement  of 
discharge.  On  the  other  hand,  if  the 
recommencing  discharger  uses  the  same 
plant  and  equipment  as  with  previous 
operations  or  if  construction  has 
occurred  within  the  meaning  of 
§  122.29(b)(3),  the  Director  may  decide 
to  grant  a  section  301(k)  extension  on 
the  grounds  that  such  a  facility  is  similar 
to  an  existing  source. 

In  light  of  the  above,  EPA  is  proposing 
to  amend  S  125.23(a)  to  provide  that 
notwithstanding  S  122.29(d)(4).  the 
Director  may  grant  section  301(k) 
extensions  to  a  new,  existing,  or 
recommraicing  discharger  where  the 
requirements  of  §  125.23  are  met 
(S  122.29(d)(4)  would  otherwise  requte 
such  dischargers  to  meet  all  of  their 
permit  conditions  within  the  shmtest 
feasible  time,  not  to  exceed  ninety 
days).  This  proposed  language  ensures 
that  the  State  Director  or  Regional 
AdministrHtor  has  the  descretion  to 
decide  on  a  case-by-case  basis  whether 
new  or  recommencing  dischargers  are 
eligible  for  such  extensions.  EPA 
beUcves  that  Congress  intemJed  EPA 
and  the  States  to  make  these  decisions 
in  consideration  of  the  requirements  of 
the  Clean  Water  Act  and  in  particular 
with  Congress'  exclusion  of  new  sources 
from  the  provisions  of  section  391(k). 
Although  new  dischargers  are  subjecl  to 
section  301(b)(2)(A)  and  the  permitting 
reqehfements  of  section  402  m  order  to 
discharge,  section  301(k)  is  phrased  in 
discretionary  terms  ("the  Administretor 
.  .  .  may  establish  a  date  for 
complianee"  [emphasis  added]). 
Accordingly  EPA  has  some  (fiseretion  fai 
defining  ^  class  of  dischargers  eligible 
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for  a  section  301(k]  compliance 
extension. 

The  Agency  especially  solicits 
comments  on  di^rent  circumstances 
under  which  it  miy  or  may  not  be 
appropriate  to  grant  compliance 
extensions  under  .section  301  (k)  to  new 
or  recommencing  dischargers  and  any 
alternative  meani  of  dealing  with  such 
dischargers.  In  addition,  the  Agency 
soUcits  comments  on  whether  the 
general  considerations  discussed  above 
should  be  incorpc  rated  into  the 
regulations  rathei  than  communicated 
as  guidance. 

G.  Compliance  Ej  tensions  for  Less  Than 
Three  Years 

In  its  comments  on  our  September  21, 
1981  proposals,  N  IDC  observed  that  the 
proposal  did  not  i  lake  clear  that 
extensions  under  301  (k)  need  not  be 
granted  automatic  ally  for  the  full  three 
year  period  (up  tojiuly  1. 1987).  NRDC 
also  suggested  that  the  applicant  be 
required  to  make  |i  specific  showing  of 
the  amount  of  timfe  needed  to  install  and 
operate  the  innovative  technology  and 
that  the  Director  ipake  a  specific  finding 
in  this  respect.  Th^  regulation 
promulgated  on  Jiine  25, 1984,  stated  that 
the  extensions  would  be  granted  to  no 
later  than  July  1, 1987,  but  did  not 
require  a  specific  showing  of  the  time 
needed  or  a  findii^  by  the  Director.  The 
preamble  to  the  filial  rule  also  clarified 
that  extensions  need  not  necessarily  be 
granted  for  the  ful  three-year  period.  To 
avoid  any  possible  confusion  and  make 
clear  that  dischargers  who  are  able  to 
install  and  operate  the  proposed 
innovative  technology  before  the  1987 
deadline  will  be  required  to  do  so,  EPA 
is  proposing  to  anlend  §  125.23  to  require 
the  applicant  to  sfbmit  a  proposed 
compUance  scheclile  providing  for 
installation  and  sjart-up  of  the  proposed 
innovative  technciogy  as  soon  as 
possible  but  no  la^er  than  July  1, 1987.  In 
addition,  EPA  presses  to  amend 
S  125.23  to  make  Olear  that  the  Director 
may  only  grant  an  extension  for  the 
amount  of  time  necessary  to  install  and 
start-up  the  innovative  technology  but 
no  later  than  July  jl.  1987,  and  to  make 
clear  that  any  effliient  limitations 
specified  in  the  permit  in  accordance 
with  the  section  301(k)  regulations  must 
be  achieved  as  soon  as  possible  but  no 
later  than  July  1,  'B87. 

H.  Other  Amendments 

In  addition  to  the  changes  discussed 
above  which  EPAJ  is  proposing  in 
response  to  NRDO's  concerns,  the 
Agency  is  also  proposing  technical 
amendments  to  tl^e  June  25, 1984  final 
rule.  The  first  is  a  change  in  the 
definition  of  "coniultation  with  the 


Regional  Administrator"  promulgated  at 
§  124.2.  To  clarify  that  the  technical 
review  panel  must  evaluate  all  requests 
approved  by  either  the  Regional 
Administrator  or  the  State  Director,  the 
Agency  is  proposing  to  change  S  124.2  to 
refer  to  "review  by  the  Regional 
Administrator  following  evaluation  by  a 
panel .  .  .  of  all  section  301(k) 
applications  approved  by  himself  or  by 
the  State  Director".  Similarly,  the 
Agency  is  proposing  to  amend  S  125.23 
to  reference  evaluation  by  the  technical 
review  panel. 

In  addition,  the  Agency  is  proposing 
to  amend  the  certification  requirement 
of  §  125.25(b).  The  current  certification 
language  is  the  same  as  that  required  of 
NPDES  permit  applicants  before  the 
requirement  was  changed  pursuant  to 
the  NPDES  litigation  settlement  (48  FR 
39619,  September  1, 1983).  The  proposed 
amendment  simply  brings  the 
requirement  for  section  301  (k)  requests 
into  conformance  with  the  new 
certification  requirement  for  NPDES 
permit  applicants. 

Finally,  EPA  proposes  to  clarify  the 
language  of  §  125.20  in  light  of  the 
availabihty  of  section  301  (k)  compliance 
extensions  only  to  "direct"  dischargers. 
We  have  also  clarified  the  language  of 
§  125.27(a)  to  include  a  reference  to  the 
S  122.21(1](4)  application  requirements 
for  requesting  a  section  301(k) 
extension. 

n.  Regulatory  Impact  Aoalysu 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  conducted 
if  certain  criteria  are  met,  such  as  an 
annual  economic  impact  of  a  regulation 
totaling  $100  million.  The  section  301  (k) 
program  is  a  voluntary  one  and  it  is 
unlikely  that  a  facility  will  request  a 
compliance  extension  unless  it  is  in  its 
economic  interest  to  do  so.  Facilities 
will  balance  the  extra  cost  of 
demonstrating,  installing  and  operating 
an  innovative  technology  and  the  risk  of 
failure  of  that  technology  against  the 
financial  value  of  the  extension  and  the 
potential  for  savings  resulting  from 
application  of  the  irmovative  technology. 

The  section  301(k)  program  should 
result  in  cost  savings  for  facilities, 
except  in  those  few  instances  in  which 
the  innovative  technology  fails.  EPA  has 
received  applications  for  section  301(k) 
extensions  which  contended  that 
savings  of  several  million  dollars  will 
result,  and  that  improved  effluent 
treatment  will  occur.  To  the  extent  that 
the  innovative  technologies  receive 
widespread  application,  the  benefits  of 
lower  cost  and  more  effective  treatment 
will  spread  to  other  segments  of 
industry  and  society  as  a  whole. 


Because  of  the  voluntary  nature  of  the 
program  and  because  of  fits  expective 
positive  economic  benefits,  the  Agency 
has  concluded  that  a  regidatory  impact 
analysis  is  not  required  for  the  section 
301(k)  program. 

This  document  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  as  also  required  by  Executive 
Order  12291. 

III.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibilify  Act  of  1980 
(RFA)  requires  an  analysis  of  any 
significant  economic  impact  of  proposed 
and  final  regulations  on  small  entities. 
Because  it  is  a  voluntary  program,  only 
those  small  businesses  for  which  there 
is  a  perceived  economic  benefit  will 
participate  in  the  program.  For  these 
reasons,  the  Agency  has  concluded  that 
the  section  301  (k)  program  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  and  that  a 
Regulatory  Flexibility  Analysis  is  not 
required,  pursuant  to  section  605(b)  of 
the  RFA. 

In  response  to  conunents  received  on 
the  September  21, 1981,  proposal,  the 
Agency  reevaluated  the  impact  of  the 
program  on  small  entities  with  respect 
to  the  requirements  for  cost  certification 
by  a  professional  engineer.  The 
provision  now  allows  a  waiver  of  that 
requirement  under  certain 
circumstances.  The  waiver  should 
further  alleviate  the  concerns  of  small 
businesses. 

rv.  Reports  Impact  Analysis 

As  was  noted  above,  the  section 
301(k)  program  is  a  voluntary  program. 
Because  of  its  voluntary  nature  and 
judging  by  the  response  to  the  proposed 
rule,  the  reporting  and  recordkeeping 
requirements  of  the  program  are  likely 
to  affect  a  small  number  of  industrial 
direct  dischargers.  (The  Agency  has 
received  to  date  only  five  applications 
for  section  301(k)  compliance 
extensions.)  A  firm  participating  in  the 
program  ordinarily  will  already  have 
developed  information  on  the 
performance  of  its  irmovative 
technology  or  will  obtain  the 
information  from  an  equipment  vendor 
selling  the  innovative  technology.  The 
only  recordkeeping  requirement  is  that 
the  firm  retain  the  information  on  which 
its  section  301(k]  request  is  based  for  the 
life  of  the  permit  containing  the 
compliance  extension.  The  retention  of 
this  information  will  aid  EPA  in  its 
evaluation  of  the  performance  of  the 
program. 

The  information  collection 
requirements  in  this  proposal  have  been 
submitted  to  ON4B  under  the  provisions 
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of  the  Paperwork  Reduction  Act  of  198Q» 
44  U.S.Q  3501  et  aeq.  and  kave  been 
assigned  0MB  control  number  2040- 
0066. 

List  of  Subjects 

40  CFR  Part  122 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Hazardous  materials,  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal.  Water  pollution 
control,  Water  supply,  Confidential 
business  information. 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  materials.  Waste  treatment 
and  disposal.  Water  pollution  control. 
Water  supply,  Indian  lands. 

40  CFR  Part  125 

Water  pollution  control,  Waste 
treatment  and  disposal 

Dated:  November  13, 1985. 
A.  James  Barnes, 
Acting  Administrator. 

PART  122— EPA-AOMINISTEREO 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Subpart  l>— Transfer,  Modification, 
Revocation  and  Reissuance,  and 
Termination  of  Permits 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

2.  In  S  122.62,  paragraph  (a)(5)  is 
proposed  to  be  retained  in  its  present 
form.  The  text  is  set  out  as  follows  for 
the  convenience  of  the  user. 

§  1 22.62    Modification  or  revocation  and 
reissuance  of  permtts  (applicable  to  State 
programs— see  §  123.25). 

***** 

(a)  *  *  * 

(5)  When  the  permittee  has  filed  a 
request  for  a  variance  under  CWA 
section  301(c),  301(g),  301(h),  301(i), 
301  (k)  or  316(a)  or  for  "fundamentally 
different  factors"  within  the  time 
specified  in  §S  122.21  or  125.27(a). 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

Subpart  A— General  Program 
Requirements 

3.  The  authority  citation  for  Part  124 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act.  33  U.S.C.  1251 
et  seq. 


4.  Paragraph  (a)  of  {  124.2  is  proposed 
to  be  amended  by  revising  the  definition 
of  "consultation  with  the  Regional 
Administrator"  as  follows; 

9124.2    Definitions. 

Conaukatioa  with  the  Regional 
Administrator  (|  124.62(a)(2))  means 
review  by  the  Regional  Administrator 
following  evaluation  by  a  panel  of  the 
teehnical  merits  of  all  section  301  (k) 
applications  approved  by  himself  or  by 
the  State  Director.  The  panel  (to  be 
appointed  by  the  Director  of  the  Office 
of  Water  Enforcement  and  Permits)  will 
consist  of  Headquarters,  Regional,  aiui 
State  personnel  familiar  wi^  the 
industrial  category  in  question. 


PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

5.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act  33  U.S.C.  1251 
et  seq. 

6.  Subpart  C  of  40  CFR  Part  125  is 
proposed  to  be  revised  as  follows: 

Subpart  C— Crtteria  for  Extending 
Compliance  Dates  for  Faculties  InstaWng 
Innovative  Technology  Under  Section 
301(k)oftheAct 

125.20 
125.21 
125.22 
125.23 
125.24 
125.25 


Purpose  and  scope. 
Statutory  authority. 
Definitions. 

Request  for  compliance  extension. 
Permit  conditions. 

Signatories  to  request  for  compliance 
extension. 

125.26  Supplementary  information  and 
recordkeeping. 

125.27  Procedures. 

Subpart  C— Criteria  for  Extending 
Compliance  Dates  for  Facilities 
installing  Innovative  Technology 
Under  Section  301(k)  of  the  Act 

§  125.20    Purpose  and  scope. 

This  subpart  establishes  the  criteria 
and  procedures  to  be  used  in 
determining  whether  an  industrial  direct 
discharger  will  be  granted  a  compliance 
extension  for  the  installation  of  an 
innovative  technology. 

S  125.21    Statutory  autl>orlty. 

Section  301(k]  provides  that  the 
Administrator  (or  a  State  with  an 
approved  NPDES  program,  in 
consultation  with  the  Administrator) 
may  grant  a  compliance  extension  for 
BAT  limitations  to  a  discharger  which 
installs  an  innovative  technology.  The 
innovative  technology  must  produce 
either  a  significantly  greater  effluent 


reduction  than  that  achieved  by  the  best 
available  technology  economically 
achievable  (BAT)  or  the  same  level  of 
treatment  as  BAT  at  a  significantly 
low^cost.  The  Administrator  is 
authorized  to  grant  compliance 
extensions  to  no  later  dian  }uly  1. 1967. 

Iias.22    DefMtkNM, 

(a)  The  term  "Innovative  technology" 
means  an  innovative  system  te 
production  process,  a  pollution  control 
technique,  or  a  combination  of  the  two) 
which  satisfies  one  of  the  criteria  in 

S  125.23  and  which  has  not  been 
commercially  demonstrated  in  the 
industry  of  which  the  requesting 
discharger  is  a  part 

(b)  The  term  "potential  for  industry- 
wide application"  means  that  an 
innovative  technology  can  be  applied  in 
two  or  more  facilities  which  an  in  one 
or  more  industrial  categories. 

(c)  The  term  "significantly  greater 
effluent  reduction  than  BAT"  means  that 
the  effluent  reduction  over  BAT 
produced  by  an  innovative  technology  is 
significant  when  compared  to  the 
effiuent  reduction  over  best  practicable 
control  technology  currently  available 
(BPT)  produced  by  BAT. 

(d)  The  term  "significantly  lower  cost" 
means  that  an  innovative  technology 
must  produce  a  significant  cost 
advantage  when  compared  to  the 
technology  used  to  achieve  BAT 
limitations  in  terms  of  annual  capital 
costs  and  annual  operation  and 
maintenance  expenses  over  the  useful 
life  of  the  technology. 

S  125.23    Request  for  compliance 
extenskMi. 

(a)  Following  evaluation  by  the 
technical  review  panel  specified  in 
S  124.2  ("Consultation  with  the  Regional 
Administrator")  the  Director  may  grant 
a  compliance  extension 
(notwithstanding  §  122.29(d)(4))  for  the 
time  needed  to  install  and  start-up  an 
innovative  technology  to  no  later  than 
July  1, 1987.  The  extension  may  be 
granted  to  a  new,  existing,  or 
recommencing  discharger  that 
demonstrates: 

(1)  That  the  installation  and  operation 
of  its  proposed  innovative  technology  at 
its  faciUty  will  result  in  a  significantly 
greater  effiuent  reduction  than  BAT  and 
has  the  potential  for  industry-wide 
application;  or 

(2)  That  the  installation  and  operation 
of  its  proposed  innovative  technology  at 
its  facility  will  result  in  the  same 
effiuent  reduction  as  BAT  at  a 
significantly  lower  cost  and  has  the 
potential  for  industry-wide  application; 
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(b)  The  applica  at  shall  submit  with  his 
application  a  pro  rased  compliance 
schedule  which  p  rovides  for  installation 
start-up  of  the  ini  lovative  technology 
within  the  shortei  it  possible  time  but  no 
later  than  July  1,   987. 

(c)  In  the  case  I  f  any  compliance 
extension  grante<  under  this  Subpart, 
the  Director  shall  make  a  finding  that 
the  technology  ha  s  not  been 
commercially  dei  lonstrated  in  the 
applicant's  indusi  rial  category. 

(d)  Any  efiluenl  limitations  specified 
in  the  permit  in  accordance  with  this 
Subpart  must  be  achieved  as  soon  as 
possible  but  no  la  ter  than  July  1, 1987. 

5125.24  Pwmnomditiora. 

The  Director  may  include  any  of  the 
following  conditions  in  the  permit  of  a 
discharger  to  which  a  compliance 
extension  beyond  July  1, 1984  is  granted: 

(a)  A  requireme  nt  that  the  discharger 
report  annually  oi  i  the  installation, 
operation,  and  m{  intenance  costs  of  the 
innovative  techno  logy; 

(b)  Alternative  PAT  limitations  that 
the  discharger  muJBt  meet  as  soon  as 
possible  and  no  later  than  July  1. 1987,  if 
the  innovative  teoinology  limitations 
that  are  more  sthagent  than  BAT  are  not 
achievable. 

9125.25  Signatori^  to  requMt  for 
compliance  extens^ 

(a)  All  section  3bl(k)  requests  must  be 
signed  in  accorda  ice  with  the 
provisions  of  40  C  Tl  122.22. 


UMI 


(b)  Any  persons  signing  a  request 
under  paragraph  (a)  of  this  section  shall 
make  the  following  certification: 

"I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualiHed  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiring  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is  to  the  l>est  of  my 
knowledge  and  belief,  true,  accurate  and 
complete.  I  am  aware  that  there  are 
signiHcant  penalties  for  submitting  false 
information,  including  the  possibility  of  Hne 
and  imprisonment  for  knowing  violations." 

(c)  A  professional  engineer  shall 
certify  that  the  estimates  by  the 
applicant  of  the  costs  for  the  BAT 
control  equipment  and  for  the 
innovative  technology  are  made  in 
accordance  with  good  engineering 
practice  and  represent,  in  his  judgment, 
the  best  information  available.  The 
Director  may  waive  the  requirements  for 
certification  under  this  subsection  if.  in 
his  opinion,  the  cost  of  such  certification 
is  unreasonable  when  compared  to  the 
annual  sales  of  the  applicant. 

§  125.26    Supptementary  infonnation  and 
recordkaeplng. 

(a)  In  addition  to  the  information 
submitted  in  si^iport  of  the  request,  the 
applicant  shall  provide  the  Director,  at 
his  or  her  request  such  other 


information  as  the  Director  may 
reasonably  require  to  assess  the 
performance  or  cost  of  the  innovative 
technology. 

(b]  Applicants  shall  keep  records  of 
all  data  used  to  complete  the  request  for 
a  compliance  extension  for  the  life  of  the 
permit  containing  the  compliance 
extension. 

S  125.27    ProcMlurM. 

(a)  The  procedure  for  requesting  a 
section  301(k)  compliance  extension  is 
contained  in  §S  124.62, 124.63  and 
122.21(1)(4).  In  addition,  notwithstanding 
S  122.21(1](4),  the  Director  may  accept 
applications  for  such  extensions  after 
the  close  of  the  public  comment  period 
on  the  permit  if  the  applicant  can  show 
that  information  necessary  to  the 
development  of  the  innovation  was  not 
available  at  the  time  the  permit  was 
written  and  that  the  innovative 
technology  can  be  installed  and 
operated  in  time  to  comply  with  the  July 
1, 1987  deadline. 

(b)  The  procedure  for  appealing  a 
decision  on  a  request  for  a  compliance 
extension  is  contained  in  SS  124.60  and 
124.64. 

[FR  Doc.  85-28430  Filed  12-4-85;  8:45  am] 
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Office  of 
Renewable  Energy 


and 


10  CFR  Part  440 

(Docket  No.  CAS-AM-iO-508] 

Weatherization  AssI  itance  for  Low- 
tncome  Persons 

AQENCV:  Office  of  Coliservation  and 

Renewable  Energy,  Qepartment  of 

Energy. 

ACTION:  Interim  Final  rule. 


lent  implements  a 
;e  requiring  that  a 
I  established  to 
iancial  assistance 


summary:  The  Depai  tment  of  Energy 
(DOE)  is  issuing  an  ii  terim  final  rule 
today  amending  the  Weatherization 
Assistance  for  Low-I|icome  Persons 
Program.  The  amenc 
recent  statutory  char 
Performance  Fund  be 
provide  additional  fir 
to  those  States  demoi>strating  best 
performance  under  tHe  Program.  This 
rule  sets  forth  the  following  criteria  for 
determining  annually^  which  States  have 
demonstrated  the  begt  performance: 
percentage  of  eligible!  dwelling  units 
within  the  State  whicn  have  been 
weatherized  during  tl  e  evaluation 
period,  energy  saving  9  data  supplied  by 
the  States,  and  States'  actual 
performance  in  achieving  goals  as 
projected  in  the  State  Application. 

lliis  rule  will  give  « ach  State  an  equal 
opportunity  to  compe  te  for  the  funds 
without  regard  to  cliiaate  or  amount  of 
funding  allocation.  E^ch  State  will  be 
evaluated  individually  on  how 
effectively  and  efflcifflitly  it  operates  the 
DOE  weatherization  program. 

DOB  ia  issuing  thislrule  to  address  the 
concerns  of  public  comments  received  in 
response  to  the  Notic^  of  Proposed  Rule 
published  in  the  Federal  Register,  50  FR 
29620.  (July  19. 1985)  ind  to  provide 
opportimity  for  additi  onal  comments  on 
the  changes  made  in  i  his  rule. 
DATES:  Effective  lanu  ary  6, 1986. 
Written  comments  mi  ist  be  received  on 
or  before  January  6. 1  )86.  A  public 
hearing  will  be  held  ii  i  Washington.  DC 
on  December  20. 1985  at  9:30  a.m. 
Requests  to  speak  mi  st  be  received  by 
December  18. 1985.  (E  ee  section  III. 
Opportimity  for  Publi :  Comment,  for 
further  information). 
ADDRESSES:  All  writt  !n  comments  (5 
copies)  and  requests  o  speak  at  the 
hearing  should  be  ad<  ressed  to: 
Conservation  and  Renewable  Energy, 
Department  of  Energj ,  Office  of 
Hearings  and  Docket) » Forrestal 
Building,  Room  6B-02  >.  1000 
Independence  Avenu ;,  SW., 
Washington.  DC  2058  i.  (202)  252-9319. 
Although  five  (5)  copi  »s  are  requested  to 


UMI 


be  submitted,  this  is  not  a  mandatory 
requirement.  In  the  event  any  person 
wishing  to  submit  a  written  comment 
cannot  provide  five  copies,  alternative 
arrangements  can  be  made  in  advance 
with  the  Office  of  Hearings  and  Dockets. 

Public  Hearing:  The  public  hearing 
will  be  held  in  Room  lE-245  (1st  Floor), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  9:30  am. 
FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Reamy.  Office  of  Weatherization 
Assistance  Program,  Conservation 
and  Renewable  Energy,  Department  of 
Energy.  Mail  Stop  5G-023,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202) 
252-2207 
Vivian  Lewis  or  Daniel  Ruge.  Office  of 
General  Counsel,  Department  of 
Energy,  Mail  Stop  6B-144,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202) 
252-0527 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background  of  the 
Program 

II.  Amendments  to  the  Weatherization 
Assistance  Program 

in.  Opportimity  for  Public  Comment 
rv.  Environmental  Regulatory  Impact 
Regulatory  Flexibility,  Paperwork 
Reduction  Act,  and  Coordinating 
Agency  Reviews 

L  Introduction  and  Background  of  the 
Program 

Introduction 

The  Department  of  Energy  (DOE)  is 
issuing  an  interim  final  rule  amending 
the  regulations  for  the  Weatherization 
Assistance  for  Low-Income  Persons 
Program  (Program  or  WAP),  10  CFR  Part 
440.  issued  under  Title  IV  of  the  Energy 
Conservation  and  Production  Act  as 
amended.  42  U.S.C.  6861  et  seq.  (Act  or 
Program  Statute).  Today's  action 
implements  a  new  provision  of  the 
Program  required  by  the  recent  passage 
of  section  404.  42  U.S.C.  6865,  of  the 
Human  Services  Reauthorization  Act  of 
1984.  Pub.  L  98-558.  98  Stat.  2888 
(Amending  Act).  This  amendment  will 
provide  States  an  opportimity  to 
compete  annually  for  additional  funding 
based  on  their  performance  in  operating 
the  Weatherization  Assistance  Program. 
DOE  is  issuing  this  interiiiKSQal  rule  to 
address  the  concerns  of  pubhc 
comments  received  on  the  Notice  of 
Proposed  Rulemaking,  50  FR  29620  (July 
19, 1985),  and  to  provide  an  opportunity 
for  additional  public  comment  on  the 
changes  made  by  this  rule. 

DOE  proposed  to  use  four  criteria  in 
evaluating  States'  performance: 
percentage  of  units  weatherized  (20 


points),  comparable  energy  savings  (20 
points),  achievement  of  goals  (30  points), 
and  actual  expenditures  (30  points). 
Baaed  on  comments  received,  DOE  has 
deleted  actual  expenditures  as  a 
quantified  criterion.  In  doing  so,  DOE 
notes  however,  that  the  States' 
capability  of  expending  allocated  funds 
is  Still  central  to  the  amount  awarded  to 
States  which  qualify  for  the  Performance 
Fund  based  on  the  remaining  evaluative 
criteria.  Consequentiy,  the  maximum 
score  for  each  remaining  criterion  has 
been  increased.  Moreover,  DOE  has 
revised  the  period  that  will  be  used  in 
evaluating  performance.  Unlike  the 
proposed  rule  which  contained  an  18- 
month  relevant  reporting  period  the  final 
rule  adopts  a  12-month  period  which 
coincides  with  the  Federal  fiscal  year. 

Background  of  the  Program 

The  Act  authorized  DOE  to  establish 
a  program  to  weatherize  the  homes  of 
low-income  persons,  particularly  those 
who  are  elderly  or  handicapped.  The 
program  is  intended  to  reduce  national 
energy  consumption,  particularly  of 
imported  oil,  and  to  reduce  the  impact  of 
hi^er  fuel  costs  on  low-income  families. 
Funds  are  provided  to  install 
weatherization  materials  such  as 
insulation,  storm  windows,  caulking  and 
weatherstripping,  and  to  make  furnace 
efficiency  modifications  and  other 
improvements  to  conserve  energy. 

DOE  currently  makes  grants  to  States, 
the  District  of  Columbia,  and  under 
certain  circumstances,  Indian  tribal 
organizations.  The  Governor  of  each 
State,  or  designee,  applies  for,  receives 
and  administers  the  grant  funds.  The 
funds  are  distributed  by  the  States  and 
the  District  of  Columbia  to  local 
governments  and  nonprofit 
organizations  to  weatherize  homes. 
Certain  Indian  tribal  organizations  also 
administer  Federal  funds  and  perform 
weatherization  activities  under  this 
Program. 

Fimds  are  allocated  by  DOE  through  a 
formula  which  reflects  the  relative  need 
for  weatherization  assistance  among  the 
States.  The  formula  takes  into  account 
the  number  of  low-income  households, 
the  percentage  of  total  residential 
energy  used  for  space  heating  and 
cooling,  and  the  number  of  heating  and 
cooling  degree  days  in  each  State. 

n.  Amendment  to  the  Weatherization 
Program 

DOE  is  issuing  this  interim  final  rule 
to  establish  the  criteria  and  procedures 
by  which  States  will  be  evaluated  to 
determine  which  have  demonstrated  the 
best  program  performance.  This 
evaluation  will  serve  as  the  basis  for 
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DOE  awarding  funds  to  States  from  the 
Performance  Fund. 

DOE  will  determine  annually  the 
percentage  of  appropriated  funds  to  be 
set  aside  for  each  year's  Performance 
Fund  and  will  notify  the  States  of  its 
determination  in  the  Annual  Grant 
Guidance.  This  amotuit  will  be  between 
5  and  15  percent  of  the  appropriated 
funds. 

SecUon  440.26— Establishment  of  the 
Performance  Fund 

DOE  will  evaluate  performance  for 
the  purpose  of  this  Performance  Fund 
beginning  in  Hscal  year  1986.  From  the 
fiscal  year  1987  appropriation  DOE  will 
set  aside  not  less  than  5  percent  and  not 
more  than  15  percent  of  the  amount 
appropriated  for  the  fiscal  yeai?  Funds 
for  the  first  year  will  be  made  available 
to  program  year  1987.  The  Amending 
Act  requires  that  the  determinations  of 
best  performance  be  on  a  fiscal  year 
basis  (October  1  through  September  30 
of  the  following  calendar  year).  The 
program,  however,  is  operated  on  a 
program  year  basis  (April  1  through 
March  31  of  the  following  calendar 
year).  DOE  proposed  using  relevant 
evaluative  information  from  an  18- 
month  period  beginning  with  a  given 
fiscal  year  (October  1)  and  running 
throu^  the  related  program  year  (March 
31  of  the  second  following  calendar 
year).  The  first  relevant  reporting  period 
was  proposed  to  run  bom  October  1, 
1985,  throu^  March  31, 1987.  However, 
several  comments  received  expressed 
strong  concern  over  the  proposed  18- 
month  relevant  reporting  period.  Some 
comments  questioned  DOE  as  to  why  it 
was  evaluating  one  full  program  year 
and  the  half  of  another.  Other  comments 
suggested  that  using  an  18-month 
evaluation  period  overall  and  12-month 
period  for  determining  carryover  was 
not  only  confusing  but  also 
contradictory.  Still  another  commenter 
wanted  to  know  if  DOE  would  allow 
States  to  amend  their  1985  plans  since 
the  1985  program  year  plans  have 
already  been  approved,  and  in  some 
cases  nearly  completed,  without 
knowledge  of  the  Performance  Fund. 
DOE  acknowledges  the  difficulty  in 
evaluating  and  scoring  the  priteria  given 
the  statutory  requirement  that 
performance  be  evaluated  on  a  fiscal 
year  basis.  Consequently,  DOE  has 
made  some  changes  based  on  comments 
received  regarding  the  relevant 
reporting  period.  Thus,  to  meet  not  only 
the  statutory  requirement  of  the 
legislation,  but  also  to  address  some  of 
the  concerns  of  the  comments,  DOE  will 
evaluate  the  criteria  in  this  interim  final 
rule  based  on  the  fiscal  year  which  will 
consist  of  the  last  six  months  of  one 


program  year  and  the  first  six  months  of 
the  next  program  year.  Additionally, 
since  the  1985  State  Plans  were 
submitted  and  approved  without 
knowledge  of  the  Performance  Fund, 
DOE  will  allow  States  to  amend  their 
plans,  where  appropriate. 

Only  the  50  States  and  the  District  of 
Columbia  will  be  eligible  to  receive 
money  from  the  Performance  Fund. 
Indian  tribes  which  are  grantees  of  the 
program  will  not  be  eligible  because,  at 
the  discretion  of  DOB,  the  tribes  at 
present  usually  receive  funding  at  more 
than  100  percent  of  their  tentative 
allocation.  One  comment  suggested  that 
DOE  was  unfairly  excluding  certain 
Indian  tribes  who  are  grantees  of  the 
program  bom  participation  in  the 
Performance  Fund.  Purusant  to 
8  440.11(b).  DOE  may  allocate  up  to  150 
percent  of  the  proportionate  share  of  a 
State's  tentative  allocation  for  Native 
Americans  who  are  grantees  of  the 
weatherization  program.  This  amount  of 
funds  would  normally  represent  more 
funds  than  an  Indian  tribe  grantee 
would  receive  if  the  tribe  qualified 
under  the  Performance  Fund. 
Furthermore,  by  excluding  these  Indian 
tribe  grantees  from  participating  in  the 
Performance  Fund,  their  tentative 
allocation  will  not  be  reduced  by  the 
percentage  established  to  operate  the 
Performance  Fund,  as  would  be  the  case 
for  the  50  States  and  the  District  of 
Columbia.  Moreover,  because  the 
amount  of  funds  involved  with  these 
grantees  is  so  small,  it  would  be 
impractical  to  include  them  in  the 
Performance  Fund. 

The  following  paragraphs  discuss  the 
performance  criteria  DOE  will  use  for 
evaluating  States'  performance  and 
distributing  funds  placed  in  the 
Performance  Fund. 

Section  440^7— Evaluating  State 
Performance 

A.  Information 

This  section  lists  the  information  DOE 
will  use  in  its  annual  evaluation  of  the 
States.  This  information  is  already 
provided  to  DOE  by  the  States  as  part  of 
the  application  and  reporting  aspects  of 
the  program.  DOE  will  not  require  new 
or  additional  information  in  evaluating 
States'  performance. 

DOE  will  evaluate  a  State's 
performance  based  on  information 
provided  in  the  State  Plan,  pursuant  to 
§  440.14;  the  monitoring  plan,  and  the 
fraining  and  technical  assistance  plan, 
pursuant  to  S  440.12;  the  monthly  and 
quarterly  reports  required  pursuant  to 
S  440.25;  and  to  the  extent  necessary, 
any  relevant  additional  information 
available  to  DOE.  The  Monthly  Status 


Report.  DOE  Form  459-E,  will  be  the 
primary  reporting  form  for  evaluating 
performance.  The  Quarteriy  Financial 
Status  Report  DOE  Form  280,  will  be 
used  to  evaluate  pertinent  financial  data 
as  it  applies  to  the  criteria  in  this 
Performance  Fund.  For  purposes  of  the 
Performance  Fund,  failtue  to  submit 
these  forms  within  90  days  after  the  end 
of  the  fiscal  year  will  result  in  a  score  of 
zero  for  the  applicable  criterion. 
Several  comments  requested 
clarification  of  9  440.27(a)(3)  which 
states  that  DOE  will  use  any  additional 
relevant  information  available  in 
evaluating  States'  performance.  It  will 
be  the  responsibility  of  each  State  to 
insure  the  information  provided  in  each 
of  the  areas  above  reflects  an  accurate 
account  as  relevant  of  operations  to 
date  and  of  how  the  State  intends  to 
operate  its  Weatherization  Program. 
However,  if  necessary,  pursuant  to 
§  440.27(a)(3),  DOE  could  consider 
historical  data  gathered  by  DOE,  such 
as  a  State's  production,  expenditures, 
average  cost  per  home,  and  average  cost 
for  materials. 

B.  Percentage  of  Eligible  Units 
Weatherized 

The  first  performance  criterion,  which 
is  mandated  by  the  Amending  Act  is  the 
percentage  of  eligible  dwelling  units 
within  the  State  which  have  been 
weatherized  using  low-income 
weatherization  assistance  program 
funds  during  the  relevant  reporting 
period.  This  percentage  will  consist  of 
the  actual  completions  reported  to  EKDE 
on  the  monthly  and  quarterly  reports 
divided  by  the  planned  completions 
submitted  by  the  States  in  their  State 
plans  pursuant  to  S  440.14(b)(8)(ii), 
multiplied  by  the  maximum  score  for 
this  criterion  of  25.  This  criterion  will 
provide  equity  to  all  States  regardless  of 
funding  level,  climate,  or  eligible 
population.  For  example,  a  State  which 
plans  1,200  completed  units  during  the 
relevant  reporting  period  and  completes 
1,000  actual  units  will  be  evaluated  in 
the  formula  as  follows: 
1,000-r  1.200=. 83X25=21.  Therefore,  21 
would  be  the  score  that  the  State  would 
receive  out  of  a  possible  25.  DOE  will 
use  data  on  the  Monthly  Status  Report 
to  track  production  of  completed  units. 
This  figure,  while  tracked  monthly,  will 
be  a  cimiulative  figure  of  all  production 
activity  during  the  relevant  reporting 
period. 

DOE  proposed  to  award  20  points  for 
this  criterion.  However,  based  on 
comments  received  suggesting  DOE 
increase  the  value  of  the  score  for  this 
criterion  as  well  as  the  need  to 
redistribute  points  proposed  due  to 
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deletion  of  the  a<itual  expenditures 
criterion.  DOE  has  increased  the 
maximum  from  2p  to  25  points. 

Several  commits  suggested  that 
some  States  migiit  "low-ball"  their 
planned  figures  then  produce  more  to 
attain  a  higher  soore.  Because  of  the 
existing  program  {process  and  the 
relationship  among  the  several 
evaluative  criteriti.  DOE  does  not 
anticipate  "grantsmanship"  of  this  type 
to  create  a  problem.  For  example,  the 
projection  in  Stalie  plans  of  units  to  be 
weatherized  musi  be  consistent  with  the 
tentative  allocation  before  DOE  can 
approve  a  State  plan.  Moreover,  if 
necessary,  DOE  oan  rely  on  historical 
data  gathered  by  DOE  on  a  State's 
production,  expenditures,  average  cost 
per  home,  and  average  cost  for 
materials.  Additionally,  low  projections 
under  one  criterion  may  very  well 
adversely  affect  me  projections  for  the 
other  evaluative  friteria.  Finally,  since 
the  maximum  poiiit  value  for  this 
criterion  is  25  regardless  of  production. 
DOE  believes  that  this  will  minimize 
any  incentive  for  or  effect  of  a  State 
projecting  a  low  oompletion  figure  but 
achieving  a  higher  figure  in  order  to 
receive  a  higher  score. 

C  Comparable  Efergy  Savings 

The  second  p«tonnance  criterion, 
also  mandated  bv  the  Amending  Act 
requires  DOE  to  Qonsider  comparable 
energy  savings  dsta  in  assessing  the 
quality  of  weatheHzation  assistance 
provided.  Section  440.14(bK5)  of  the 
program  regulatidn  already  requires 
States  in  their  Ai^iual  Plans  to  provide 
to  DOE  the  estimated  amount  of  energy 
to  be  conserved.  DOE  has  completed  an 
energy  savings  study  entitled 
Weatherizatiott  Avgram  Evaluation  by 
Gerald  E.  Peaboc^,  under  contract  ^- 
EEUD-81-1,  published  on  August  2a 
1984,  by  the  EnerSy  Information 
Administration  ofthe  Department  of 
Energy.  The  stud}  concludes  that  energy 
savings  for  diis  pvogram  average 
nationally  between  13  to  14  percent 
Copies  of  this  repprt  are  available  from 
DOE  upon  requealt 

DOE  proposed  to  award  a  imnrimiim 
score  of  20  for  tfai^  criterion.  However, 
due  to  the  deletion  of  one  of  the 
proposed  criteria^DOE has  increased 
the  score  to  25.  DOE  will  award  points 
for  energy  savings  on  the  basis  of  data 
which  States  suf^ly  as  required  in  the 
Annual  State  Plaft.  AdditionaUy,  since 
energy  savings  will  be  calculated  from 
two  separate  Stalie  plans.  DOE  will 
average  the  energy  savings  estimates 
frt>m  the  two  plaqs  to  compute  a  score. 
No  score  will  be  swarded  for  program 
energy  savings  of  10  percent  or  less.  For 
energy  savings  between  11  and  12 


percent  the  value  awarded  is  5.  For 
savings  between  13  and  14  percent  the 
value  awarded  is  10;  between  15  and  16 
the  value  awarded  is  12:  between  17  and 
18  the  value  awarded  is  14;  between  19 
and  20  the  value  awarded  is  16;  between 
21  and  22  the  value  awarded  is  18;  cmd 
for  23  percent  or  higher  the  value 
awarded  is  25.  Any  claims  of  mdre  than 
14  percent  must  be  supported  by 
sufficient  documentation,  as  described 
below. 

DOE  requested  comments  on  whether 
DOE  should  require  a  standardized 
methodology  for  estimating  energy 
savings.  Additionally,  if  a  commenter 
favored  a  particular  methodology,  DOE 
requested  detailed  recommendations 
with  respect  to  the  methodology. 
Although  two  comments  were  received 
from  States  with  existing  methodologies 
for  determining  energy  savings  using 
computer  capabilities  that  they  felt 
could  be  used  nationaUy,  the  majority  of 
the  comments  questioned  whether  the 
adoption  of  a  single  methodology  would 
be  equitable  on  a  national  basis.  Several 
comments  asserted  that  energy  savings 
as  a  criterion  has  the  potential  to  bias 
the  score  in  certain  regions,  especially  in 
colder  regions  since  recent  amendments 
to  the  regulations  now  allow  States  to 
do  extensive  modifications  such  as 
replacement  of  furnaces.  These  changes, 
some  suggested,  place  southern  States  at 
a  disadvantage  because  most  low- 
income  homes  in  these  States  generally 
do  not  heat  with  furnaces  but  rather  use 
space  heaters  which  when  replaced  do 
not  result  in  substantial  energy  savings. 
DOE  acknowledges  the  problems 
associated  with  devising  a  standardized 
national  formula  given  Om  number  of 
variables.  Therefore.  DOE  will  allow 
States,  as  is  the  practice  currently  in 
use,  the  flexibility  to  develop  their  own 
comparable  energy  savings  studies. 
However,  any  claim  of  more  than  14 
percent  energy  savings  must  be 
accompanied  by  supporting 
documentation  for  purposes  of  the 
Performance  Fund.  At  a  minimum,  the 
State  must  provide  the  methodology  it 
used  in  determining  the  energy  savings. 
To  be  acceptable  to  DOE  for  purposes  of 
demonstrating  energy  savings  of  more 
than  14  percent  the  study  methodology 
must  meet  the  following  criteria  which 
were  taken  from  the  above  mentioned 
program  evaluation  study: 

1.  Monitor  energy  use  over  at  least 
one  complete  heating/cooling  season. 

2.  Use  a  scientifically  selected  random 
sample  of  homes  weatherized  in  the 
State  during  the  study  period. 

3.  Use  statistically  sound,  generally 
accepted  data  analysis  tedbniquss  to 


measure  and  compare  before  and  after 
energy  use. 

4.  Docimient  study  procedures  and 
results. 

Several  comments  suggested  DOE 
award  funds  based  on  the  amount  of 
energy  saved  proportionate  to  the 
amount  of  dollars  expended.  DC^  does 
not  consider  this  to  be  equitable  for  all 
States  because  many  States  in  colder 
regions  have  available  more  cost 
effective  measures  than  States  in 
wanner  climates.  Therefore.  1X)E  has 
decided  not  to  adopt  this  suggestion. 

D.  Achievement  of  Goals 

The  third  Performance  Fund  criterion 
is  based  on  the  State's  actual 
achievement  of  its  goals  as  projected  in 
the  State  Application  and  Plan  under 
§  9  i4ai2  and  44ai4.  The  State 
Application  and  Plan,  submitted 
annually,  are  in^iortant  links  between 
DOE  and  the  State  which  tell  how  the 
Weatherization  Program  will  be 
managed  for  the  year.  DOE  wiU  evaluate 
a  State's  achievement  of  goals  by 
comparing  the  projected  goals  with 
actual  production  and  expenditures  as 
reportod  in  data  s«4>plied  monthly  on 
DOB  Standard  Form  45eE.  The 
Quarterly  Financial  Status  Report 
Standard  Form  268.  will  be  used  by  DOR 
to  evaluate  the  monthly  reports  for 
accuracy. 

The  areas  of  the  State  Application 
which  DOE  will  use  in  its  evaluation  are 
as  follows:  (1)  The  production  schedule 
for  projected  expenditures  for  each 
month  (9  44ai40>)(l));  (2)  the  estimated 
number  of  dweUing  units  expected  to  be 
weatherized  during  the  relevant 
reporting  period  by  category 
(9  440.1^X2)):  (3)  the  average  amount 
of  the  DOE  fimds  to  be  applied  to  any 
dwelling  unit  not  to  exceed  $1,600 
(9  440.14(b)(9)(vlii):  (4)  the  requirement 
that  States  spend  at  least  40  percent  of 
their  program  costs  for  weatherization 
materials  (9  44ai4(b)(9Hix)):  (5) 
compliance  with  the  State's  Training 
and  Technical  Assistance  Plan  (TftTA) 
(9  44ai2(b)(7));  and  (6)  compliance  with 
the  Monitoring  Plan  (9  440.li2(b)(6)). 

The  maximum  value  score  for  this 
factor  was  proposed  as  30.  Due  to 
changes  made  in  this  rule,  the  maxiratim 
value  score  is  now  SO.  The  scoring  for 
areas  (1)  and  (2)  is  to  divide  the  actual 
performance  figures  by  the  {banned 
goals  and  multiply  eadi  by  la  The 
scoring  for  areas  (5)  and  (6)  is  to  divide 
the  actual  performance  figures  by  the 
planned  goals  and  multiply  each  by  5. 
The  maximum  score  for  each  area 
would  be  as  indicated,  even  if  actual 
performance  were  to  exceed  planning. 
Because  areas  (3)  and  (4)  involve  eidier 
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meeting  or  Uling  to  meet  limits  in  the 
Act  and  WAP  regulations.  DCS  will 
award  the  maximum  score  of  10  to  any 
State  which  complies  and  a  score  of 
zero  to  a  State  not  in  compliance. 

One  comment  expressed  concern  over 
the  scoring  of  T&TA  activities  since 
some  States  do  not  use  DOE  hmds  for 
this  purpose.  For  States  which  do  not 
use  DOE  funds  for  T&TA  but  rather 
apply  these  funds  to  weatherizing 
homes,  the  hill  S  points  will  be  awarded 
for  this  area  of  the  criterion. 

While  most  conmients  were 
supportive  of  this  criterion,  several 
comments  suggested  that  i  440.27(b)  and 
S  44a27(dXl)(i]  evaluate  the  same  goals. 
Section  440.27(b)  relates  to  the  total 
number  of  weatherized  dwelling  units. 
As  proposed,  §  440.27(d](l)(i]  related  to 
the  production  schedule  indicating 
projected  expenditures  and  the  number 
of  dwelling  units  expected  to  be 
weatherized  each  month.  DOE  agrees 
that  there  is  some  similarity  between 
these  two  provisions. 

Therefore,  DOE  has  deleted  that 
portion  of  S  440.27(d](l)(i]  relating  to 
number  of  eligible  dwelling  units. 
Accordingly,  DOE  will  compare  only  the 
actual  monthly  expenditures  against 
projected  monthly  expenditures. 

One  comment  disagreed  with  DOE 
assigning  30  points  to  this  criterion 
because  States  rarely  propose  anything 
exceptional;  they  propose  only  minimum 
requirements.  DOE  believes  the  criterion 
and  scoring  for  this  section  will  prompt 
States  to  develop  reaUstic  goals  and 
objectives  for  their  weatherization 
programs.  As  discussed  previously,  in 
reviewing  State  plans,  DOE  will 
scrutinize  these  projected  goals,  as  it 
currently  does  in  reviewing  State  plans, 
to  determine  whether  they  are 
obtainable  and  will  not  approve 
unreaUstic  projections.  Another 
comment  beKeved  DOE  should  not 
weigh  heavily  achievements  of  monthly 
goals  for  areas  (1)  and  (2)  of  this 
criterion  because  States  may  encounter 
unexpected  developments  such  as 
blizzards  or  hurricanes.  DOE  notes  that 
while  sections  (1)  and  (2)  are  reported 
monthly,  for  the  purposes  of  this 
Performance  Fund,  scores  will  be 
awarded  based  on  total  achievements 
throughout  the  fiscal  year. 

E.  Actual  Expenditures 

The  proposed  rule  contained  a  fourth 
criterion  for  the  Performance  Fund 
based  on  the  State's  actual  expenditure 
of  DOE  funds  during  the  relevant 
reporting  period.  It  was  proposed  that 
States  which  expend  att  DOE  fim^ 
during  the  relevant  reporting  period 
would  receive  the  maximum  score  of  30 
points.  Any  State  which  did  not  expend 


aU  EX)E  funds  would  receive  a  reduced 
score. 

A  number  of  the  comments  received 
suggested  that  the  actual  expen(titure  of 
funds  should  not  be  a  criterion  by  which 
performance  is  judged.  Some  stated  that 
this  criterion  was  weighted  too  highly, 
while  others  contended  it  was  simply 
rewarding  States  for  expending  funds. 
Moreover,  it  was  suggested  that  the 
criterion  was  at  least  in  part  duplicative 
of  some  of  the  other  evaluative  criteria. 
Based  on  these  comments  DOE  has 
deleted  that  criterion  in  this  rule.  In 
doing  so,  DOE  notes  however,  that  as 
discussed  below,  the  capability  of 
expending  allocated  funds  is  still  central 
to  the  amount  awarded  to  States  which 
qualify  for  the  Performance  Fund  based 
on  the  remaining  evaluative  criteria. 

F.  Performance  Fund  Restrictions 

DOE  received  comments  concerning 
how  funds  awarded  imder  the 
Performance  Fund  could  be  expended 
and  how  this  may  affect  States' 
evaluation  in  the  following  year. 
Additional  funds  awarded  under  this 
Performance  Fimd  are  subject  to  all 
program  and  financial  assistance  rules. 
Moreover,  no  performance  funds  are  to 
be  used  for  training  and  technical 
assistance.  Administrative  costs  can  be 
incurred,  not  to  exceed  ten  percent 
pursuant  to  i  440.18(d).  States  which  are 
awarded  performance  funds  will  be 
notified  in  the  Annual  Grant  Guidance 
of  the  tentative  amount  and  will  be 
required  to  submit,  as  a  part  of  the  State 
Plan,  information  detailing  how  these 
funds  will  be  expended  during  the 
upcoming  program  year.  This 
requirement  is  substantially  the  same 
for  all  new  DOE  funds  applied  to  the 
program. 

Section  440.28— Awarding  the 
Performance  Fund 

This  interim  final  rule  provides  that 
the  money  allocated  to  the  Performance 
Fund  will  be  awarded  to  the  twenty 
States  annually  determined  to  have 
demonstrated  the  "best  performance."  A 
State's  ranking  will  be  based  on  the 
total  score  achieved  as  a  result  of  DOE's 
evaluation  of  each  performance 
criterion.  A  State  which  qualifies  for 
performance  funding  will  receive  at 
least  the  percentage  of  its  tentative 
allocation  that  is  the  same  as  the 
percentage  (5  percent  through  15 
percent)  used  in  determining  the  amount 
of  the  Performance  Fund  for  that  year. 
The  criterion  for  distributing  remaining 
funds  is  similar  to  that  currently  used  to 
reallocate  funds  from  States  which  are 
incrementally  funded  due  to  inabiHty  to 
expend  EXTE  funds  during  a  program 
year.  DOE  will  evaluate  production  and 


expenditures  as  reported  by  the  States 
on  DOE  Form  45gE  and  Form  269  for  the 
relevant  reporting  period  and  determine 
the  demonstrated  capacity  of  each  State 
to  expend  additional  funds  to 
weatherize  homes.  In  no  event  would 
this  additional  amount  exceed  50 
percent  of  a  State's  foil  tentative 
allocation. 

For  example,  if  DOE  selects  10 
percent  of  an  appropriation  as  the  figure 
to  be  used  for  the  Performance  Fund  for 
that  year,  then  a  State  which  qualifies 
will  receive  10  percent  of  its  tentative 
allocation  from  that  year's  Performance 
Fund.  The  remaining  funds  will  be 
distributed  to  all  twenty  States 
qualifying,  based  on  their  demonstrated 
capacity  to  expend.  In  determining  this 
amount,  DOE  will  evaluate  all  data  for 
each  State  with  respect  to  that  State's 
capacity  to  expend  additional  funds. 
This  may  include  funds  from  other 
sources  such  as  utility.  State,  as  well  as 
other  Federal  funds.  This  process  is 
intended  to  be  substantiaUy  the  same  as 
the  current  method  DOE  uses  when 
reallocating  funds  within  the  program. 
For  example,  a  State  with  a  relatively 
low  tentative  allocation  that  scores  very 
high  in  the  Performance  Fund  would  not 
receive  any  more  funds  than  that  State's 
demonstrated  capacity  to  expend  them. 
To  reward  a  State  mth  more  money 
than  it  can  expend  in  a  timely  fashion 
would  jeopardize  that  State's 
performance  for  the  relevant  reporting 
period  in  which  the  funds  were  not 
expended. 

One  comment  suggested  having  DOE 
select  two  States  from  the  ten  regions  to 
comprise  the  twenty  States  who  would 
be  eligible  to  participate  in  the 
Performance  Fund.  Since  some  regions 
contain  only  three  States  and  others  as 
many  as  eight  States,  this  wodd  create 
an  unfair  advantage  and  eliminate  some 
States  regardless  of  their  performance. 
Another  comment  asked  how  DOE 
would  break  a  "tie"  should  one  or  more 
States  have  identical  scores.  If  two  or 
more  States  "tie"  at  the  twentieth  place, 
they  will  all  qualify  for  the  Performance 
Fund  as  if  there  ivere  no  "ties." 

Section  440.29— Appeal 

This  interim  final  rule  provides  that 
States  will  be  notified  in  writing  of  their 
individual  performance  score,  ranking, 
and  the  amount,  if  any,  of  funds  to  be 
received  from  the  Performance  Fand. 
The  information  provided  wiU  include 
the  complete  ranldng  and  scoring  for  all 
States.  A  State  may  appeal  the  results 
only  as  to  any  technical  or  clerical  error 
in  die  scoring.  A  State  may  not  appeal 
the  amount  of  funds  it  has  been 
awarded.  Any  appeal  must  be  submitted 
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in  writixig  to  DOE  Within  10  days  of  the 
receipt  of  the  notifi  »tion. 

in.  Opportunity  for  Public  Comment 

Interested  persor  s  are  invited  to 
participate  in  this  nilemaking  by 
submitting  data,  vi0w8  or  arguments 
with  respect  to  the  inatters  set  forth  in 
this  notice  to:  Conservation  and 
Renewable  Energy.  Department  of 
Energy,  Office  of  Hearings  and  Dockets, 
Forrestal  Building,  ^oom  6B-025, 1000 
Independence  AveUue,  SW., 
Washington.  DC  20S85,  (202)  252-9319. 

Conunents  shoulq  be  identified  on  the 
outside  of  the  envelope,  and  on  the 
doctunent  themselves,  with  the 
designation:  Weath^rization  Assistance 
for  [.ow-Income  Pei^ons,  Interim  Final 
Rule,  Dodiet  Number  CAS-41M-8&-50& 
Five  copies  should  pe  submitted. 
Although  five  (5)  copies  are  requested  to 
be  submitted,  this  i4  not  a  mandatory 
requirement  In  the  event  any  person 
wishing  to  submit  aj  written  comment 
cannot  provide  fiveicopies,  alternative 
Arrangements  can  he  made  in  advance 
with  the  Office  of  Hearings  and  Dockets. 

All  comments  rec  eived  will  be 
available  for  public  inspection  in  the 
DOE  Reading  Rooni  lE-090,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  between 
the  hours,  9:00  a.m.  pnd  4:00  p.m., 
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Monday  through  Fr 
holidays. 

Any  person  subn 
which  tliat  person  1 
conRdential,  and  w|] 
by  law  from  public  i 
submit  one  complet^  copy,  as  well  as 
two  copies  from  which  Uie  information 
claimed  to  be  confi4ential  has  been 
deleted.  DOE  shall  make  a 
determination  of  an(y  such  claim.  This 
procedure  is  set  forth  in  10  CFR  1004.11 
(44  FR  1980.  Januari  8. 1979). 

DOE  will  hold  a  public  hearing  on  this 
rule.  The  hearing  w)ll  be  held  on  the 
date  and  at  the  loca(tion  indicated  at  the 
beginning  of  this  notice. 

Any  person  who  nas  an  interest  in  the 
regulation  or  who  ia  a  representative  of 
a  group  or  class  of  f  ersons  which  has  an 
interest  in  it  may  m^ke  a  request  for  an 
opportunity  to  mak#  an  oral 
presentation.  Such  ■  request  to  speak  at 
the  hearing  should  be  addressed  to  the 
Office  of  Hearings  ind  Dockets,  at  the 
address  indicated  at  the  beginning  of 
this  notice. 

The  person  making  the  request  should 
describe  briefly  his  lor  her  interest  in  the 
proceedings  and,  if  appropriate,  state 
why  that  person  is  •  proper 
representative  of  a  group.  The  person 
should  also  give  a  ooncise  summary  of 
the  proposed  oral  presentation,  and 
should  provide  a  phone  number  where 
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the  person  may  be  reached.  Each  person 
selected  to  be  heard  at  the  public 
hearing  will  be  noticed.  Those  persons 
selected  to  be  heard  should  bring  five 
copies  of  their  statement  to  the  hearing; 
however,  this  is  not  a  requirement.  In 
the  event  any  person  wishing  to  testify 
cannot  meet  this  requirement, 
alternative  arrangements  can  be  made 
in  advance  with  the  Office  of  Hearings 
and  Dockets  by  so  indicating  in  the 
letter  or  phone  call  requesting  an 
opportunity  to  make  an  oral 
presentation. 

DOE  reserves  the  right  to  select 
persons  to  speak  at  the  hearing,  to 
schedule  their  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  will  be  limited  to 
twenty  minutes  or  based  on  the  number 
of  persons  requesting  to  speak. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  be  a  judicial  or 
evidentiary-type  hearing.  Questions  may 
be  asked  of  speakers  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  Any  decision 
made  by  DOE  with  respect  to  the 
subject  matter  of  the  hearing  will  be 
based  on  all  of  the  information  available 
to  DOE. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 
question  in  writing  to  the  presiding 
officer.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  material  and  whether  the 
time  limitations  permit  it  to  be  presented 
for  an  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

If  DOE  must  cancel  the  hearing,  DOE 
will  make  very  effort  to  publish  an 
advance  notice  of  the  cancellation  in  the 
Federal  Register.  Notice  of  cancellation 
ivill  also  be  given  to  all  persons 
scheduled  to  speak  at  the  hearing.  The 
hearing  date  may  be  cancelled  in  the 
event  no  public  testimony  has  been 
scheduled  in  advance. 


IV.  Environmental,  Regulatory  Impact, 
Regulatory  Flexibility.  Faperworic 
Reduction  Act,  and  Coordinating 
Agency  Reviews 

A.  Environmental  Review 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  Pub.  L  91-190,  83  Stat.  852, 
42  U.S.C.  4321  et  seq..  DOE  published  a 
Notice  of  Availability  of  an 
Environmental  Assessment  (EA)  (DOE/ 
EA-0085)  of  the  Program  for 
Weatherization  Assistance  for  Low- 
Income  Persons  in  the  Federal  Register 
on  April  10, 1979  (44  FR  21323).  At  the 
same  time,  DOE  published  notice  of  its 
determination,  based  on  the  EA,  that  the 
proposed  action  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  therefore  no 
Environment  Impact  Statement  (EIS) 
was  required. 

DOE  has  reviewed  the  environmental 
impacts  of  the  program  amendment  and 
has  concluded  that  the  program 
amendments  will  result  in  no 
environmental  impacts  not  previously 
analyzed  in  the  EA.  Accordingly,  DOE 
has  determined  that  the  environmental 
impacts  of  the  program  amendments 
have  been  adequately  analyzed  in  the 
April  1979  EA,  and  that  these  impacts 
are  not  significant.  Hence,  no  additional 
EA  or  EIS  is  required. 

B.  Review  Under  Executive  Order  12291 

Today's  issuance  was  reviewed  under 
Executive  Order  12291.  (46  FR  13193. 
February  27, 1981).  DOE  has  concluded 
that  the  rule  is  not  a  "major  rule"  under 
the  Executive  Order  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries.  State, 
Federal  or  local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Pursutmt  to 
section  3(c)(3)  of  Executive  Order  12291, 
this  rule  was  submitted  to  the  Director 
of  OMB  for  a  ten-day  review.  The 
Director  has  concluded  his  review  of 
this  regulation  under  the  Executive 
Order. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  Pub.  L 
96-354,  94  Stat.  1164  (5  U.S.C.  601  et 
aeq.),  requires,  in  part,  that  an  agency 
prepare  a  final  regulatory  flexibility 
analysis  for  any  final  rule,  unless  it 
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determioes  that  the  rule  will  not  have  a 
"significant  econoraic  impact  on  a 
substantial  number  of  naaii  entities."  la 
the  event  that  such  an  anahysis  is  not 
required  for  a  particulau-  rule,  the  ageocy 
must  publish  a  certification  and  an 
explanation  of  that  determinatioa  is  the 
Federal  Register.  The  amendments  made 
in  this  rule  are  largely  procedural  and 
have  direct  effect  on  only  States  and 
other  grantees.  Any  impact  on  smaH 
entities  would  not  be  chrect  and  would 
have,  at  most,  only  a  minimal  effect  on 
only  a  few  snaall  entities.  AcoHtlingly, 
pursuant  to  section  a05(b)  of  the 
Regulatory  Flexibility  Act,  DOE  certifies 
that  this  ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  are 
included  in  the  Program  Management 
package  of  information  collections,  and 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Control  Number  1910-1400. 

E.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the 
Weatherization  Assistance  Program  is 
81.042. 

E. Consultation 

In  developing  these  proposed 
regulations,  DOE  has  consulted  with  the 
Departments  of  Housing  and  Urban 
Development,  Health  and  Human 
Services,  and  Agriculture,  pursuant  to 
section  413(b)  of  the  Energy 
Conservation  and  Production  Act. 

List  of  Subjects  in  10  CFR  Part  440 

Administrative  practice  and 
procedure,  Aged,  Energy  conservation, 
Grant  programs — Energy.  Grant 
programs — Housing  and  community 
development,  Handicapped,  Housing 
standards,  Indians,  Reporting  and' 
recordkeeping  requirements, 
Weatherization. 

In  consideration  of  the  foregoing,  DOE 
hereby  amends  Chapter  II  of  Title  10, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Issued  in  Washington,  DC,  November  22, 
1985. 

Donna  R.  Fitzpatrick, 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy.  ' 

PART  440— [AMENDED] 

1.  The  authority  citation  for  Part  440  is 
revised  to  read  as  follows: 


AmlMfky:  Titk  IV.  Energy  ConservBtion 
and  Production  Act  Pub.  L  94-305, 90  StaL 
1150  (42  U.S.C.  6851  si  aeq.),  as  amended; 
Department  of  Energy  Organization  Act,  Pnlk 
L  B5-91,  91  Stat.  SS5  (42  U.S.C  7101  »t  seq.}. 

2. 10  CFR  Part  440ia  amended  by 
adding  to  the  Table  of  Contents  the 
following  entries: 

440.28  EatablithiiiBit  of  tke  Ferfonnance 
Fund. 

440.27    Evaluating  State  Performance. 
440.2t    Awarding  the  Perfonnance  Fund. 

440.29  Appeals. 

3. 10  CFR  Part  440  is  further  amended 
by  adding  to  1 44a3  in  the  appropriate 
alphabetical  order  die  definition  of 
"relevant  reporting  period". 

S440.3    DafinitioiM. 
*         *         •         •         • 

"Rdevant  Reporting  Period"  means 
the  Federal  fiscal  year  be^ania^  on 
October  1  and  running  throa^ 
September  30  of  the  following  calendar 
yeu. 

4.  Section  440.26, 440^27. 44021  and 
440.29  are  added  to  read  aa  follows: 

9440.26    Estabtiahmantoftha 
Psffonnanca  Fund. 

The  Secretary  shall  aQot  annually  not 
less  than  five  percent  and  no  Biore  than 
fifteen  percent  of  the  amount 
appropriated  for  each  fiscal  yeai  for  tha 
program  to  a  special  Perfbrmance  Fund, 
to  be  awarded  to  provide  additional 
financial  assistance  under  this  part  to 
the  States  which  DOE  determines 
demonstrated  the  best  performance 
during  the  previous  fiscal  year  in 
accordance  with  the  evaluative  criteria 
established  in  S  440.27  and  the 
procedures  established  in  9  440.28.  DOE 
will  announce  the  percentage  chosen  for 
the  year  in  the  Annual  Grant  Guidance 
issued  to  States. 

{440.27    Evaluating  State  P«ionnancs. 

(a)  Information.  (1)  DOE  will  evaluate 
annually  the  performance  of  each  State 
in  the  program  based  on  the  criteria  set 
forth  in  paragraphs  (b),  (c),  and  (d)  of 
this  section  from  the  follovWng 
information  submitted  to  DOE  by  the 
State: 

(i)  The  annual  State  Application  imder 
S  440.12  including: 

(A)  The  State  Plan. 

(B)  The  Monitoring  Plan,  and 

(C)  The  Training  and  Technical 
Assistance  Plan; 

(ii)  Monthly  and  quarterly  reports 
required  pursuant  to  S  440.25;  and 

(iii)  Any  additional  relevant 
information  available  to  DOE. 

(2}  For  the  purposes  of  this 
Performance  Fund,  failure  to  submit 


these  fanns  wttUn  30  days  after  the  and 
of  the  fiscal  year  will  result  in  a  score  of 
zero  for  Aa  applicable  ariterion. 

(b)  Percent  of  units  weatherized 
(Maximum  Score:  25 points}.  DOE  wil 
score  the  States  according  to  the 
reported  percentage  of  el^^le  dwelling 
amts  in  tha  State  weatherized  during  the 
relevant  reporting  period.  A  State's 
score  for  this  criterion  is  determined  by 
taking  the  number  of  dweOSi^  antts 
weatheriaed.  as  reported  to  DCK 
pursuant  to  §  440.25,  dividing  it  by  the 
Bomber  of  dwelling  naits  expected  to  be 
weatherized  dining  the  relevant 
reporting  period  as  submitted  by  the 
State  in  accordance  with 

S  440.14{b)(8)(ii).  and  multiplying  the 
result  by  25. 

(c)  Comparable  energy  savfngs 
fMaximvm  Score:  ^points}. 

(1)  DOE  will  award  points  to  each 
State  for  the  percentage  of  energy  (o  be 
conserved  in  the  State,  as  repmted  in 
the  State  Plan  in  accordance  with 
9  440.14(bK6],  as  foUows: 

(i)  No  points  will  be  awarded  for 
estimated  energy  savings  of  ten  percent 
of  less; 

(ii)  Five  points  will  be  awarded  for 
estimated  energy  savings  between 
eleven  and  twdve  percent; 

(iii)  Ten  points  will  be  awarded  for 
estimated  energy  savings  between 
thirteen  and  fourteen  percent; 

(iv)  Twelve  points  will  be  awarded  for 
estimated  energy  savings  between 
fifteen  and  sixteen  percent; 

(v)  Fourteen  points  will  be  awarded 
for  estimated  energy  savings  between 
seventeen  and  eighteen  percent; 

(vi)  Sixteen  pomts  will  be  awarded  for 
estimated  enei:gy  savings  between 
nineteen  and  twenty  percent; 

(vii)  Eighteen  points  will  be  awarded 
for  estimated  energy  savings  between 
twenty-one  and  twenty-two  percent;  and 

(viii)  Twenty-five  points  will  be 
awarded  for  estimated  energy  savings  of 
twenty-three  percent  or  higher. 

(2)  If  a  State  estimates  energy  savings 
to  be  greater  than  fourteen  percent  it 
must  provide  DOE  with  relevant 
information  to  support  its  estimates.  To 
be  acceptable  to  DOE  for  purposes  of 
demonstrating  energy  savings,  the  study 
methodology  must  meet  the  following 
criteria: 

(i)  Monitor  energy  use  over  at  least 
one  complete  heating/cooling  period; 

(ii)  Use  a  scientifically  selected 
random  sample  of  homes  weatherized  in 
the  State  during  the  study  period; 

(iii)  Use  statistically  sound,  generally 
accepted  data  analysis  techniques  to 
measure  and  compare  before  and  after 
energy  use;  and 
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(iv)  Documen  I  study  procedure  and 
results. 

(d)  Achievem  ent  of  goals  (Maximum 
Score:  50  points ). 

(1)  DOE  will  I  iward  each  State  a 
maximum  scon  as  indicated  for  each  of 
the  following  g(  als  stated  in  the  State's 
Application  un(  er  S  440.12  and  the  State 
Plan  under  {  44^.14: 

(i)  The  production  schedule  indicating 
projected  expei^ditures  each  month 
(S  440.14(b)(l)H-(maximum  score  10 
points): 

(ii)  The  number  of  dwelling  units  to  be 
weatherized  during  the  relevant 
reporting  perioq  by  category 
(§  440.14(b)(2))-i-(maximum  score  10 
points); 

(iii)  The  amount  spent  (at  least  forty 
percent)  on  weatherization  materials 
(§440.14(b)(9)  (ijc)}— {maximum  score  10 
points); 

(iv)  The  average  amoimt  of  funds  (not 
to  exceed  an  average  of  $1600)  to  be 
applied  to  a  dwelling  unit  (§  440.14(b)(9) 
(viii)) — (maximi  im  score  10  points); 

(v)  CompUan(  e  with  the  State 
Training  and  Te  chnical  Assistance  Plan 
(S  44ai2(b)(7))-|-(maximum  score  5 
points):  and 

(vi)  Compliance  with  the  State 
Monitoring  Plai  (S44ai2(b)(6))— 
(maximum  5  po  its). 

(2)  For  each  o  '  paragraphs  (d)(1)  (i), 
(ii).  (v),  and  (vi)  of  this  section,  a  score 
will  be  awaride<  to  a  State  by  dividing 
the  amount  of  a  :tual  achievement,  as 


reported  to  DOE  pursuant  to  i  440.25,  by 
the  goal  stated  in  the  State's 
AppUcation.  and  multiplying  the  result 
by  ten  for  paragraphs  (b)(1)  (i)  and  (ii), 
and  multiplying  the  result  by  five  for 
paragraphs  (d)(1)  (v)  and  (vi). 

(3)  For  each  of  paragraphs  (d)(1)  (iii) 
and  (iv)  of  this  section,  a  State  will  be 
awarded  ten  points  if  it  complies  with 
the  criterion  and  no  points  if  the  State 
fails  to  comply. 

{  440l2S    Awardkig  the  Perfonnance  Fund. 

(a)  DOE  will  award  funds  from  the 
Performance  Fund  to  the  twenty  States 
annually  determined  to  have 
demonstrated  the  best  performance 
based  on  the  criteria  set  forth  in 

{  4440.27.  If  two  or  more  States  tie  at  the 
twentieth  place,  they  will  all  qualify  for 
the  Performance  Fund. 

(b)  At  a  minimum,  the  amount  of 
funds  from  the  Performance  Fund  to  be 
awarded  to  a  State  will  be  the 
percentage  of  the  State's  tentative 
allocation  that  is  equal  to  the  percentage 
of  funds  reserved  for  the  Performance 
Fund  for  that  year. 

(c)  DOE  will  distribute  the  remaining 
money  in  the  Performance  Fund  among 
the  twenty  States  on  the  basis  of  their 
demonstrated  ability  to  use  program 
funds,  except  that  no  State  will  receive 
an  amount  equal  to  more  thcui  50 
percent  of  its  tentative  allocation.  DOE 
will  make  this  determination  based 
primarily  on  the  information  provided 


by  the  States  to  DOE  for  the  relevant 
reporting  period,  and  possibly  for  other 
periods  of  time,  in  the  Monthly  Status 
Report,  Standard  Form  459E.  which 
details  the  States'  production  and 
expenditures,  and  the  Quarterly 
Financial  Status  Report,  Standard  Form 
269. 

§440.2«    Appeals. 

(a)  DOE  will  notify  each  State  in 
writing  of  ka  score,  ranking  and  the 
amount  of  funds,  if  any,  to  be  awarded 
from  the  Peformance  Fund. 

(b)  If  a  State  believes  a  technical  or 
clerical  error  was  made  in  arriving  at  its 
score,  the  State  may  file  an  appeal  in 
writing  with  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy, 
within  ten  days  of  receipt  of  notification, 
at  the  Office  of  Weatherization 
Assistance,  U.S.  Department  of  Energy, 
Mail  Stop  50-023, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
and  marked  "Weatherization 
Assistance:  Appeal." 

(c)  10  CFR  205.131  and  205.134  provide 
the  format  for  such  a  request. 

(d)  The  appeal  must  adequately 
explain  how  DOE  made  a  technical  or 
clerical  error. 

(e)  DOE  shall  consider  the  appeal  and 
notify  the  State  of  DOE's  final 
determination  within  30  days  of  the 
receipt  of  the  appeal,  if  at  all  possible. 
(FR  Doc.  85-28817  Filed  12-4-85;  8:45  am] 
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Selected  Subjects 


Nutrition 

Food  and  Nutrition  Service 

Old-Age,  Survivors  and  Disability  Insurance 

Social  Security  Administration 
Savings  and  Loan  Associations 

Federal  Home  Loan  Bank  Board 
Surface  Mining 

Surface  Mining  Reclamation  and  Enforcement  Office 


restricti<  ns  on  the  republication  of  material 
Federal  Register. 


for  specific  information  may  be  directed 
listed  under  INFORMATION  AND 
rtEADER  AIDS  section  of  this  issue. 


Use  the  volume  number  and  the 
50  FR  12345. 


THE  FEDERAL  REGISTER;  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  perion  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Offi  :e  of  the  Federal  Register. 

public  briefings  (approximately  2  1/2  hours) 
ei  t: 

r^uJatory  process,  with  a  focus  on  the 
Register  system  and  the  public's  role 
development  of  regulations, 
niationship  between  the  Federal  Register 
C  )de  of  Federal  Regulations. 
ir  iportant  elements  of  typical  Federal 
documents, 
in^-oduction  to  the  finding  aids  of  the 
system. 

le  the  public  with  access  to  information 
to  research  Federal  agency  regulations 

«tly  affect  them.  There  will  be  no 
of  specific  agency  regulations. 


PHILADELPHIA.  PA 

WHEN: 


WHERE: 


RESERVATIONS: 


Dea  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10. 

William  J.  Green,  Jr.,  Federal  Building, 

600  Arch  Street,  Philadelphia.  PA. 

Laura  Lewis, 

Philadelphia  Federal  Information  Center. 

215-597-1709 


WASHINGTON,  DC 


WHEN: 
WHERE: 


RESERVATIONS: 


January  17;  at  9  am. 

Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 

1100  L  Street  NW..  Washington.  DC. 

Howard  Landon  202-523-5227 

Melanie  Williams  202-523-5229  (TDD) 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing 
impaired  persons  at  the  Washington,  DC  briefing. 
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Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection 
Service;  Federal  Crop  Insurance  Corporation;  Food 
and  Nutrition  Service;  Foreign  Agricultural  Service. 

RULES 

Import  quota  and  fees: 
49919         Sugar;  allocations  ^ 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
49922        Tuberculosis;  State  and  area  designations 

PROPOSED  RULES  -^ 

Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
49937         Paratuberculosis;  comment  period  reopened 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 

NOTICES 

49983     Procurement  list,  1986;  additions  and  deletions 
Civil  Rights  Commission 

NOTICES 
50036     Meetings;  Sunshine  Act 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration;  Patent 
and  Trademark  Office. 

Customs  Service 

NOTICES 

50032     Warehouse  facilities;  proprietors  fees 


Defense  Department 

RULES 

49927 

Child  and  spousal  support  allotments,  involuntary; 

49947 

interim 

49949 

Personnel: 

49930 

State  tax  withholding  from  retired  pay  of 

Uniformed  Service  members;  correction 

50007 

NOTICES 

50007 

Federal  Acquisition  Regulation  (FAR): 

50013 

Agency  information  collection  activities  under 

50004, 

OMB  review 

50006 

Meetings: 

49983 

Science  Board  Task  Force  on  Software;  date 
change 

49986 


49987 

49988 
49988 
49988 


Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 

Development  Associates,  Inc. 
Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 

Boston  Edison  Co. 
Remedial  orders:  , 

Concord  Petroleum  Corp.  et  ai. 

Phoenix  Petroleum  Co.  et  al. 

Southwestern  Gulf  Petroleum  Co.  et  al.  ' 


Education  Departntent 

NOTICES 

Meetings: 
49983        Education  Intergovernmental  Advisory  Council 

Employment  Standards  Administration 

NOTICES 

50110     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  supersedeas  decisions  (AZ,  AR,  CT, 
FL,  IL,  lA,  MA,  NY,  OK,  PA,  RI,  TX.  UT,  and  WA) 

50116     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions; 
publication  procedures 

Endangered  Species  Committee 

NOTICES 

49983     Hearings,  exemption  applications,  etc. 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Energy  Research  Office;  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  Office,  Energy 
Department;  Western  Area  Power  Administration. 

NOTICES 

Atomic  energy  agreements;  subsequent 

arrangements: 

European  Atomic  Energy  Community 

Spain 

Energy  Research  Office 

NOTICES 

Meetings: 
Health  and  Environmental  Research  Advisory 
Committee 


Environmental  Protection  Agency 

PROPOSED  RULES 

Hazardous  waste  program  authorizations: 

Oregon 

Washington 
NOTICES 
Environmental  statements;  availability,  etc.: 

Agency  statements;  comment  availability 

Agency  statements;  weekly  receipts 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts  (2  docimients) 


Farm  Credit  Administration 

NOTICES 

50008     Federal  land  bank  associations  consolidation; 

proposed  charter 
50008     Production  credit  associations  consolidation; 

proposed  charter 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
49923         Boeing 

PROPOSED  RULES 

Airworthiness  directives: 
49944         Boeing 
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Federal  Communications  Commission 

RULES 

Common 
49930        Termir* 
networ  c 
applica  ion 
of  obsc  ete 


earner  services: 

1  equipment  connection  to  telephone 
equipment  registration  program: 
processing  procedures  and  removal 
provisions;  correction 


Federal  (^rop 

RULES 

Crop  insif-ance; 
49920        Peas;  ir  terim 


Insurance  Corporation 

various  commodities: 


Federal 

NOTICES 

50036     Meetings 


C  eposit  Insurance  Corporation 

Sunshine  Act 


Federal 

PROPOSED 
Disaster 


E  fnergency  Management  Agency 
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assistance: 
49959        Temper  jry  housing  assistance 
elevation  determinations: 
et  al. 
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49937 


50010 
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50010 
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5001! 
50011 
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Flood 

Arkans4s 
NOTICES 

Disaster 
Louisiaiia 
Pennsyl 
Virginia 
West  Virg 


and  emergency  areas: 
^ania 
inia 


Federal 

RULES 

Public  Uti 
Electric 
producets: 
rehearin ; 
NOTICES 
Hearings. 
Willisto 


Ejiergy  Regulatory  Commission 

ty  Regulatory  Policies  Act  etc.: 
utilities,  cogeneration.  and  small  power 
-  fees  for  benefits  and  services; 


Ktc: 


Basin  Interstate  Pipeline  Co. 
Hydroelecjric  applications 


Federal  H^me 

PROPOSED 

Federal  Savings 
Repurch 


agreeme  its 


sayings  and  loan  system: 

branching  within  District  of  Columbia. 
,  and  Virginia  Region 
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Maryland 
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Applications,  etc. 
America  i 
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Loan  Bank  Board 

f^ULES 

_    and  Loan  Insurance  Corporation: 
se  agreements  and  reverse-repurchase 


Savings  Bank.  FSB  (2  documents) 
Federal  Savings  &  Loan  Association 
I  ederal  Savings  &  Loan  Association 
federal  Savings  &  Loan  Association 
■ings  &  Loan  Association 
ive  Savings  &  Loan  Association 
Saving  &  Loan  Association 
ral  Savings  &  Loan  Assocation  of 
VA 

Savings  &  Loan  Association  of 
( lounty 
era!  Savings  &  Loan  Association 
■    FSB 
tan  Federal  Savings  &  Loan  Association 


50012 

50012 
50012 
50012 
50012 
50013 


Mid-America  1^'ederal  Savings  &  Loan 

Association 

North  American  Savings  Association 

Palemetto  Federal  Savings  &  Loan  Association 

Piedmont  Federal  Savings  &  Loan  Association 

Poughkeepsie  Savings  Bank,  FSB 

Security  Federal  Savings  &  Loan  Association  of 

South  Miami,  FL 


Federal  Home  Loan  Mortgage  Corporation 

NOTICES 
50036     Meetings;  Sunshine  Act 


50013 


50036 


50033 
50033 


49970 
49967 


49924 


49947 


50014 
50014 


50015 


Federal  Maritime  Commission 

NOTICES 

Meetings: 
Automated  Tariff  Filing  and  Information  System 
Advisory  Committee 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

Meetings:  Sunshine  Act 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Iowa  National  Mutual  Insurance  Co. 
National-Ben  Franklin  Insurance  Co.  of  Michican 
et  al.  * 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Alabama  leather  flower 
Prairie  bush-clover 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

ESSAR  Corp.:  sponsor  name  change;  correction 
PROPOSED  RULES  • 

Drug  labeling: 

Sulfiting  agents:  warning  statement:  correction 
NOTICES 
Human  drugs: 

Regulatory  review  period  determination:  fortaz 

Regulatory  review  period  determination: 

hexabriz  injection 
Medical  devices;  premarket  approval: 

Hydracon  Corp.;  correction 


Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs: 
49933         Meat  alternates  used  in  programs 


49973 


50013 


Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Chocolate  crumb  from  Australia;  country  or 
origin  quota  adjustment 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under 
0MB  review 
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Health  and  Human  Servicet  Department 

See  Food  and  Drug  Administration:  Health  Care 
Financing  Administration;  National  Institutes  of 
Health;  Social  Security  Administration. 

Health  Care  Financing  Administration 

RULES 
Medicare: 
49930        Hospital  inpatient  services,  prospective 

payments  (Diagnosis  Related  Groups};  effective 

date  postponement 


Hearing  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Decisions  and  orders 
Special  refund  procedures;  implementation  and 
inquiry  (2  documents) 

Housing  and  Url>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


49995 
49997, 
50000 


50016 


Immigration  and  Naturalization  Service 

RULES 

Immigration: 
49921         Returning  resident  immigrants;  waivers,  etc.; 
employees  of  American  University  of  Beirut 

Interior  Department 

See  Fish  and  Wildlife  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office. 

International  Trade  Administration 

NOTICES 

Antidumping: 
49973        Low-fuming  brazing  copper  rod  and  wire  from 
South  Africa 

49976  Nylon  impression  fabric  from  Japan 
Countervailing  duties: 

49977  Oil  country  tubular  goods  from  Taiwan 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

50016  Agricultural  cooperative  transportation;  filing 
notices 

50017  Compensated  intercorporate  hauling  operations; 
intent  to  engage  in 

Railroad  operation,  acquisition,  construction,  etc.: 
50017         Consolidated  Rail  Corp.  et  al. 
Railroad  services  abandonment: 

50016  Burlington  Northern  Railroad  Co. 

50017  Dayton  &  Michigan  Railroad  Co.  et  al. 

Justice  Department 

See  also  Immigration  and  Naturalization  Service. 

NOTICES 

Meetings: 

50018  Attorney  General's  Commission  on  Pornography 
Pollution  control;  consent  judgment: 

50018        Hooker  Chemicals  &  Plastics  Corp.  et  al. 

Labor  Department 

See  also  Employment  Standards  Administration; 
Occupational  Safety  and  Health  Administration. 


50019 


50027 


50013 


50031 
50031 

50015 


49931 
50150 


50020 
50023 
50025 


500t9 


49980 


50027 


50027 


50028 
50029 
50029 
50029 


NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Management  and  Budget  Office 

NOTICES 

Audit  requirements  for  State  and  local 

governments  (Circular  A-128) 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under 
OMB  review 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 

Williams.  William  B. 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 

Marlin  Drikow 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Recombinant  DNA  Advisory  Committee 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  surf  clam  and  ocean  quahog 

NOTICES 

Permits: 
Foreign  fishing 

Nuclear  Regulatory  Commission 

NOTICES 
Applications,  etc.: 

Arizona  Public  Service  Co.  et  al. 

Nuclear  Fuel  Services,  Inc. 

Pennsylvania  Power  &  Light  Co. 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
Indiana 

Patent  and  Trademartc  Office 

NOTICES 

Procurement  contracts;  exchange  agreements 

guidelines 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Perry.  SC 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Applications,  etc.: 

Ameriway  Venture  Partners  I 

NatWest  USA  Capital  Corp. 

Princeton  Finance  Co. 

VK  Capital  Co. 


VI 
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50028 
49928 
49928 


50068 

50118 

50030 


49924 
49925 


49982 


50027 


49930 


50031 
50030 


50033 


Disaster  loaij  areas: 
Puerto  Rici  i 
Virginia 
West  Virgi  lia 

Social  Secur  ty  Administration 

RULES 

Social  securi  y  benefits: 

Disability  (  eterminations;  medical  criteria 
Social  securi'  y  benefits  and  supplemental  security 
income: 

Disability  i  md  blindness  determinations 

State  Departfnent 
Nonccs 
Meetings: 
Shipping  C  Ktrdinating  Committee 

Surface  Mini  ig  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  pi  ogram  submission: 

Colorado 

Iowa 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  woolj  and  man-made  textiles: 
Korea 

Trade  Representative,  Office  of  United  States 

NOTICES 

Committees;  i  istablishment,  renewals,  terminations, 
etc.: 
Investment  Policy  Advisory  Committee 

Transportatk  m  Department 

See  also  Fed«  ral  Aviation  Administration;  National 
Highway  Tra  fie  Safety  Administration. 

RULES 

Audit  require  nents  for  State  and  local 
governments;  final  rule  and  request  for  comments; 
correction 
NOTICES 

Aviation  proc  eedings: 
Agreement)  filed;  weekly  receipts 

of  public  convenience  and  necessity 
air  carrier  permits;  weekly 


Certificates 
and  foreign 
application  i 


Treasury  Dei  lartment 


See  Customs 


service:  Fiscal  Service. 


United  State^  Information  Agency 

NOTICES 
Meetings: 
Public  Dipl  tmacy,  U.S.  Advisory  Commission 

Veterans  Adfiinistration 

NOTICES 

50033     Privacy  Act;  i  ystems  of  records 

Western  Are^  Power  Administration 

NOTICES 

Power  rate  at  iustmeots: 
50002        Pick-Sloan  Missouri  Basin  Program 


Separate  Parts  bi  TMs  Issue 

Part  II 
50068     Department  of  Health  and  Human  Services,  Social 
Security  Administration 

Part  III 
50110     Department  of  Labor,  Employment  Standards 
Acbninistration,  Wage  and  Hour  Division 

Part  IV 
50118     Department  of  Health  and  Human  Services,  Social 
Security  Administration 

Part  V 
50150     Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  6 

Regulations  Governing  Allocations  of 
Sugar  Import  Quotas;  Other  Specified 
Countries  or  Areas 

agency:  Office  of  the  Secretary,  U.S. 
Department  of  Agriculture. 
action:  Final  rule. 

summary:  This  rule  flnalizes  the 
allocation  provisions  governing  sugar 
import  quotas  for  those  countries  or 
areas  which  are  designated  as  "Other 
Specified  Countries  or  Areas"  (more 
commonly  known  as  the  "basket 
category")  with  a  modification.  This  rule 
modifies  the  maximum  quota  allocated 
to  each  basket  country.  Each  country  in 
the  basket  category  will  receive  an 
annual  quota  equal  to  its  pro  rata  share 
of  the  percentage  quota  for  the  basket, 
or  12,500  short  tons,  whichever  is 
greater. 
EFFECTIVE  DATE:  December  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  Brick-Turin,  Agricultural 
Economist,  Sugar  Group,  Foreign 
Agricultural  Service,  Department  of 
Agriculture,  12th  &  Independence 
Avenue  SW.,  Washington.  DC  20250, 
Telephone:  (202)  447-6939. 
SUPPLEMENTARY  INFORMATION: 

Presidential  Proclamation  4941  of  May  5, 
1982  (47  FR  19661)  established  a 
country-by-country  quota  system  for  the 
importation  of  sugar  into  the  United 
States.  Under  the  import  quota 
allocation  provisions  established  under 
the  Proclamation,  each  country  was 
allocated  a  speciflc  percentage 
allocation  of  the  quota  if  that  allocation 


was  one  percent  or  greater.  The 
remaining  countries  were  classified  as 
"Other  Specified  Countries  or  Areas" 
(more  commonly  known  as  the  "basket 
category").  Their  percentage  allocations 
were  pooled  and  they  competed  on  a 
first-come-first-serve  basis  for  the  entire 
pool.  These  terms  were  modified  in  an 
interim  rule  (7  CFR  6.90-6.93)  which 
provided  that  each  country  in  the  basket 
category  would  have  a  speciHc  annual 
quota.  Under  that  interim  rule,  each 
country  receives  a  quota  allocation 
equal  to  its  pro  rata  share  of  the 
percentage  allocation  for  the  basket,  or 
16,500  short  tons,  whichever  is  greater. 
No  comments  were  received  on  the 
interim  .rule.  Therefore  the  interim  rule  is 
adopted  with  a  modiHcation. 

The  maximum  level  allocated  to 
individual  basket  countries  is  modified. 
Each  country  will  receive  a  quota 
allocation  equal  to  its  pro  rata  share  of 
the  percentage  allocation  for  the  basket, 
or  12,500  short  tons,  whichever  is 
greater. 

After  consultation  with  the  United 
States  Trade  Representative,  the 
Department  of  State  and  the  Department 
of  the  Treasury,  I  have  determined  that 
this  rule  is  necessary  and  appropriate  to 
provide  countries'  in  the  basket  category 
with  reasonable  access  to  the  U.S.  sugar 
market.  It  has  also  been  determined  that 
these  provisions  are  necessary  and 
appropriate  to  carry  out  U.S.  obligations 
under  the  General  Agreement  on  Tariffs 
and  Trade. 

This  rule  also  amends  the  existing 
regulations  (7  CFR  6.90-6.93)  to  reflect 
the  expiration  of  the  International  Sugar 
Agreement.  1977,  Implementing  Act  (7 
U.S.C.  3601  et  seq.]. 

This  rule  involves  a  foreign  affairs 
function  of  the  United  States. 
Accordingly,  the  provisions  of  5  U.S.C. 
553  do  not  apply  and  no  regulatory 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]. 

This  rule  has  been  reviewed  under 
USDA  procedures  required  by  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
classified  as  "not  major"  since  the  rule 
does  not  have  any  of  the  effects 
specified  in  those  documents. 


An  assessment  of  the  impact  on  the 
environment  of  this  proposed  rule  has 
been  completed.  It  has  been  determined 
that  this  action  will  have  no  foreseeable 
significant  effects  on  the  quality  of  the 
human  environment.  Consequently,  no 
environmental  impact  statement  is 
necessary  for, this  proposed  rule.  An 
environmental  assessment  is  available 
for  review  in  Room  6091,  South  Building, 
USDA,  during  normal  business  hours. 

List  of  Subjects  in  7  CFR  Part  6 

Agricultural  commodities,  Foreign 
trade.  Imports,  Quotas,  Sugar. 

PART  6— [AMENDED] 

Accordingly,  7  CFR  Part  6  is  amended 
as  follows: 

1.  The  authority  citation  for  Subpart — 
Sugar  Import  Quotas  (SS  6.90-6.93)  is 
revised  to  read  as  follows: 

Authority:  Sec.  201.  Trade  Expansion  Act 
of  1962  (19  U.S.C.  1821):  Presidential 
Proclamation  4941.  May  5, 1982  (47  FR  19661): 
Headnotes  2  and  3,  Subpart  A.  Part  10. 
Schedule  1  of  the  Tariff  Schedules  of  the 
United  States  (19  U.S.C.  1202). 

2.  Section  6.90  is  amended  by  revising 
the  last  sentence  with  the  following: 

§  6.90    General  statement 

*  *  *  It  has  further  been  determined 
that  these  regulatiofis  give  due 
consideration  to  the  interests  in  the  U.S. 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  General  Agreement  on  Tariffs  and 
Trade. 

3.  Section  6.91  is  amended  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

S  6.91    Allocation  of  IndMdual  Import 
quotas. 

(a)  *  *  * 

(2)  12,500  short  tons,  raw  value. 

Signed  at  Washington.  DC,  on  December  3, 
1985. 
John  R.  Block, 

Secretary  of  Agriculture. 

[FR  Doc.  85-28953  Filed  12-5-85:  8:45  am) 
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Federal  Crop  Inw^ranc*  Corporation 

7  CFR  Part  416 

(Aimtt  No.  1;  Doc  ^o.  2t925) 


Pea  Crop  Insurant 

AQENCV:  Federal  0rop 
Corporation,  USDi  I 
action:  Intenm  m 


Regulations 
InsoranGe 


summary:  The  Fee  eral  Crop  Insurance 
Corporation  (FCICj  hereby  proposes  to 
amend  the  Pea  Crc  p  Insurance 
Regulations  (7  CFR  Part  416).  effective 
for  the  1986  and  su  cceeding  crop  years. 
The  intended  effedt  of  the  proposal  is  to 
clarify  that  FCIC  will  not  insure  against 
loss  of  production  iwhen  green  peas  are 
not  timely  harvesti  d  by  the  processor 
because  of  unusua  weather  conditions 
resulting  in  a  subs  antial  amount  of  peas 
being  ready  for  ha  vest  at  the  same 
time.  The  authorit]  for  the  promulgation 
of  this  rule  is  cont<  ined  in  the  Federal 
Crop  Insurance  Ac  U  as  amended. 
dates: 
Effective  date:  I  lecember  31. 1985. 

Comment  date:  \  l^ritten  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than 
February  4. 1988.  t(  be  sure  of 
consideration. 

ADDRESS:  Written  i  lomments  on  this 


interim  rule  should 


be  sent  to  the  Office 


of  the  Manager,  Federal  Crop  Insurance 


Corporation,  Room 
U.S.  Department  ol 


4096,  South  Budding, 
Agriculture. 


Washington,  DC,  2^250 
FOR  FURTHER  INFOf  MIAT10N  CONTACT: 
Peter  F.  Cole.  Secr<  tary.  Federal  Crop 
Insurance  Corpora  ion.  U.S.  Department 
of  Agricolture.  Wai  thington,  DC.  2025a 
eiephone  (202)  447-3325. 

SUPPLEMENTARY  IN  FORMATION:  This 
action  has  been  rei  iewed  under  USDA 
procedures  establi!  hed  by  Departmental 
Regulation  No.  151  !-l.  This  action  does 
not  constitute  a  rei  iew  as  to  the  need, 
currency,  clarity,  a  id  effectiveness  of 
these  regulations  u  ider  those 
procedures.  The  su  rjset  review  date 
established  for  the  le  regulations  is 
August  1, 1989. 

Merritt  W.  Spraj  ue.  Manager.  FCIC. 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  bejcause  it  will  not 
result  in:  (a)  An  an  lual  effect  on  the 
economy  of  $100  m  Uion  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consiuners,  individ  iial  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  regioi  i;  or  (c)  significant 
adverse  effects  on  :ompetition, 


employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
biuden  for  individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  sul^ect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  oa  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Tuesday.  February  26. 1985.  FQC 
published  a  flnal  rule  in  the  Federal 
Register  at  50  FR  7728,  revising  and 
reissuing  the  Pea  Crop  Insurance 
RegulaUons  (7  CFR  Part  416).  effective 
for  the  1986  and  succeeding  crop  years. 

Section  l.b.(l)  of  the  policy  found  at 
§  416.7(d)  states  that  FCIC  will  not 
insure  against  any  loss  of  production 
due  to  green  peas  not  being  timely 
harvested  unless  FCIC  determines  that, 
due  to  unusual  weather  conditions,  a 
substantial  amount  of  acres  of  green 
peas  in  the  area  are  ready  for  harvest  at 
the  same  time.  In  such  a  circumstance. 
FCIC  may  be  liable  for  indemnity. 

This  provision  creates  the  possibility 
of  program  abuse.  A  situation  could 
occur  where  unusual  weather  conditions 
delayed  harvest  on  one  section  at  the 
same  time  the  processor  is  ready  to 
harvest,  allowing  that  section  to  arrive 
at  peak  harvest  at  the  same  time  as 
another  section. 

A  strong  possibility  exists  that  some 
parties  responsible  for  determining  what 
acreags  are  to  be  harvested  may  be 
making  that  determination  on  the 
question  of  whether  or  not  the  producer 
is  insured  under  this  program.  Some 
indemnities  have  t>een  paid  based  solely 
on  the  fact  diat  the  peas  were  bypassed 
at  harvest  time  by  the  processor.  The 
decision  to  bypass  was  made  solely  on 
the  quantity  of  peas  available  for 
harvest  at  the  same  time  with  no 
determination  made  of  the  basis  for  the 
glut.  Section  508  of  the  Federal  Crop 


Insurance  Act  (7  U.S.C.  1506)  limits  crop 
insurance  to  "unavoidable  causes." 
Payment  of  indemnities  to  producers 
based  on  the  decision  of  an  interested 
party  to  bypass  one  area  for  harvest  in 
favor  of  another  is  not  an  unavoidable 
cause  intended  to  be  covered  by  the 
program.  The  potential  for  abuse,  not 
only  by  processors  but  also  by 
competing  insurance  delivery  systems  is 
great  and  the  benefits  smalL 

The  Corporation  is  therefore 
publishing  this  interim  rule  to  delete  the 
payment  of  indemnity  for  any  peas 
which  are  lost  because  they  were  not 
harvested  even  though  they  were 
available  for  harvest. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  an  emergency 
situation  exists  which  precludes  notice 
and  other  public  procedure  because  the 
current  policy  provision  for  insuring 
against  bypass  peas  does  not  provide 
coverage  on  an  actuarially  sound  basis. 
Therefore,  in  order  to  protect  the 
integrity  of  the  pea  crop  insurance 
program,  it  is  necessary  to  amend  the 
policy  as  quickly  as  possible  to  prevent 
further  program  abuse. 

FCIC  is  soliciting  public  comment 
from  all  interested  parties  on  this  rule 
for  60  days  after  publication  in  the 
Federal  Register.  This  rule  will  be 
scheduled  for  review  in  order  that  any 
amendments  made  necessary  by  public 
comment  may  be  published  in  the 
Federal.  Register  as  quickly  as  possible. 

All  written  comments  received 
pursuant  to  this  rule  will  t>e  available 
for  public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C,  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  416 

Crop  insurance,  Peas. 

Interim  Ride 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Pea  Crop  Insurance 
Regulations  (7  CTR  Part  416),  effective 
for  the  1986  and  succeeding  crop  years, 
in  the  following  instances: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  416  continues  to  read  as  follows; 

Authority:  Sees.  506,  516,  Pub.L.  75-430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516.) 
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2.  Paragraph  (d)  of  416.7  is  amended 
by  revising  l.b.  of  the  policy  to  read  as 
follows: 

9  416.7    The  application  and  poNcy. 


(d)  *  *  • 

1.  CauRes  of  loss. 

***** 

b.  We  will  not  insi^  against  loss  of 
production  due  to: 

(1)  Green  peas  not  being  timely  harvested 
unless  such  delay  in  harvesting  is  solely  and 
directly  due  to  adverse  weather  conditions, 
(speci^cally,  no  indemnity  will  be  paid  if  the 
delay  in  harvesting  is  in  any  way,  caused  by 
the  non-availability  of  labor  or  equipment,  by 
the  volume  of  peas  ready  for  harvest  at 
approximately  the  same  time,  or  by  any  other 
reason  except  adverse  weather  conditions); 

***** 

Done  in  Washington,  DC,  on  October  15, 
1985. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-28920  Filed  12-5-85;  8:45  am] 

BILUNQ  CODE  341<HM-« 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8CFRPart211 

Documentary  Requirements; 
Immigrants;  Waivers 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  final  rule  is  intended  to 
bring  the  Service  into  compliance  with 
Private  Law  9&-53,  passed  May  29, 1984. 
This  bill  provides  for  the  admission  of 
aliens  lawfully  admitted  for  permanent 
residence  who  proceeded  abroad,  were 
employed  by  the  American  University  of 
Beirut,  and  are  seeking  admission  to  the 
United  States.  These  aliens  will  be 
admitted  as  special  immigrants 
returning  from  a  temporary  visit  abroad 
without  being  required  to  obtain  Special 
Immigrant  visas  from  an  American 
consid  abroad. 

EFFECnVE  date:  December  6. 1985. 
FOR  FURTHER  INFORMATION  CONTACT! 
For  General  Information:  Loretta  }. 
Shogren,  Director,  Policy  Directives 
and  Instructions,  Immigration  and 
Naturalization  Service,  425 1  Street 
NW.,  Washington,  DC  20536, 
Telephone:  (202)  633-3048 
For  Specific  Information:  Margaret  M. 
Smitherman,  Immigration  Examiner, 


Immigration  and  Naturalization 
Service.  425 1  Street  NW.. 
Washington,  DC  20536.  Telephone: 
(202)  633-3320. 

SUPPLEMENTARY  INFORMATION:  Section 

211(b)  of  the  Immigration  and 
Nationality  Act  is  the  basic  statutory 
provision  authorizing  admission  without 
presentation  of  immigrant  visas  by 
aliens  previously  admitted  as 
immigrants  who  are  returning  to  the 
United  States  after  a  temporary  visit. 
Pursuant  to  this  section  and  the  related 
regulations,  an  alien  who  qualifies  as  a 
"returning  resident  immigrant"  may  be 
admitted  in  the  absence  of  an  immigrant 
visa.  Under  section  101(a)(27}(A),  to 
which  section  211(b)  refers,  a  "returning 
resident  immigrant"  is  defined  as  "an 
immigrant  lawfully  admitted  for 
permanent  residence,  who  is  returning 
from  a  temporary  visit  abroad." 

To  make  a  determination  whether  an 
applicant  qualifies  for  a  finding  that  he 
or  she  is  returning  from  a  temporary 
visit,  several  factors  must  be  taken  into 
consideration.  First,  the  duration  of  the 
absence  has  a  definite  bearing  on 
whether  it  can  be  deemed  "temportuy." 
Second,  the  location  of  the  applicant's 
ties,  property  holdings  and  jobs  all 
relate  to  a  determination  regarding  the 
character  of  a  visit  abroad.  Finally,  the 
intention  of  the  applicant,  with  respect 
to  both  the  location  of  his  or  her  actual 
home  and  the  length  of  his  or  her 
absence  from  the  United  States,  have 
been  deemed  significant. 

The  American  University  of  Beirut,  in 
an  effort  to  foster  better  relations 
between  the  United  States  and  the  Near 
East,  employs  persons  who  possess  high 
academic  degrees  and  are  familiar  widi 
both  Western  and  Eastern  cultures.  As  a 
result,  approximately  12%  of  the 
American  University  faculty  is  made  up 
of  lawful  permanent  residents  of  the 
United  States,  who  were  educated  in 
this  country  and  who  accepted  positions 
with  thfe  University.  Problems  arose 
when  they  sought  to  retiun  to  the  United 
States.  Their  admissibihty  was 
challenged  on  the  grounds  that  they 
were  not  rettiming  to  an  unrelinquished 
domicile  or  from  a  temporary  absence 
abroad,  and  they  were  deemed  to  have 
abandoned  their  residences.  To  remedy 
this  situation.  Private  Law  98-53  was 
passed.  This  law  permits  aliens  lawfully 
admitted  for  permanent  residence  who 
are  employed  by  the  American 
University  of  Beirut  to  return  to  the 
United  States  as  special  immigrants 
during  or  after  completion  of  such 
employment,  regardless  of  the  duration 
of  such  employment. 

The  Service  and  the  Department  of 


State  have  concurred  that  an 
amendment  to  8  CFR  211.1(b)  would  be 
in  compliance  with  the  new  law  and 
would  enable  members  of  this  special 
group  to  rettmi  to  the  United  States 
without  obtaining  a  special  immigrant 
visa,  provided  they  are  in  possession  of 
their  alien  registration  receipt  cards  or 
boarding  letters  issued  by  a  consular 
officer  or  immigration  officer,  and  are 
not  excludable  from  admission  to  the 
United  States  on  some  other  ground. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  change  is  mandated  by 
law. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule,  if 
promulgated,  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291. 

list  of  Subjects  in  8  CFR  Part  211 

Immigrants,  Waivers. 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  211— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

Authority:  Sees.  101  and  103  of  the 
Immigration  and  Nationality  Act,  as  amended 
(8  U.S.C.  1101  and  1103). 

2.  Section  211.1  is  amended  by  adding 
a  new  paragraph  (b)(4]  to  read  as 
follows: 

S  211.1    Visas. 


(b)  •  *  • 

(4)  Private  Law  98-53.  A  lawful 
permanent  resident  aUen  who 
inunediately  preceding  travel  to  the 
United  States  was  employed  by  the 
American  University  of  Beirut,  and 
seeks  admission  either  to  remain 
temporarily  in  the  United  States  and 
then  resume  employment  with  the 
American  University  of  Beirut  or  to 
resume  permanent  residence  in  the 
United  States  may  present  Form  1-151/ 
551,  Alien  Registration  Receipt  Card,  or 
a  boarding  letter  issued  by  a  United 
States  consular  or  immigration  officer  in 
lieu  of  an  immigrant  visa. 
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Dated:  November |2a  1985. 
Rkhaid  E.  Norton, 

Acting  Associate  < 

Examinations,  Imm^ratii 

Naturalization  f 

(FR  Doc.  85-28976  Filed  12-5-85:  8:45  am) 
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^  Cofnmissioner, 
lion  and 
I  Service. 


DEPARTMENT  01 '  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

9CFRPart77 
[Docket  NaB5-117 

Tuberculosis  in  C^ittte;  State 
Designations 


agency:  Animal  a  nd 
Inspection  Service , 
AcnoN:  Final  rule, 


Plant  Health 
USDA. 


summary:  This  da  cument  amends  the 
regulations  goverr  ing  the  interstate 
movement  of  cattl^  because  of 
tuberculosis  by  raising  the  designation 
of  Arizona,  Delaw  ire,  Indiana,  Kansas, 
Massachusetts,  Mi  chigan,  Nebraska, 
Nevada.  New  Yorl,  Oklahoma, 
Pennsylvania.  Sou^h  Carolina,  South 
Dakota,  Vermont,  find  the  Virgin  Islands 
of  the  United  States  from  modified 
accredited  areas  ta  accredited-free 
States.  It  has  beenldetermined  that  these 
jurisdictions  meet  the  criteria  for 
designation  as  acctedited-free  States. 
This  document  als )  lowers  the 
designation  of  North  Carolina  from  an 
accredited-free  SU  te  to  a  modified 
accredited  area.  It  has  been  determined 
that  North  Carolin  i  no  longer  meets  the 
criteria  for  designs  tion  as  an  accredited- 
free  State  but  meei  s  the  criteria  for 
designation  as  a  m  Ddified  accredited 
area. 

The  regulations  i  lo  not  impose 
restrictions  on  the  nterstate  movement 
of  cattle  not  knowi  i  to  be  affected  with 
or  exposed  to  tube  'culosis  from  either 
accredited-free  Sts  tes  or  modified 
accredited  areas.  I  lowever,  the 
designation  for  an;  given  jurisdiction 
can  affect  the  marletability  of  cattle 
from  that  jurisdictipn,  since  some 
prospective  cattle  puyers  prefer  to  buy 
cattle  from  accredi  ted-free  States. 
EFFECTIVE  DATE:  Ja  nuary  6. 1986. 

FOR  FURTHER  INFOI IMATION  CONTACT 
Dr.  Ralph  L  Hosker,  Cattle  Diseases 
Staff,  VS,  APHIS,  lllSDA,  Room  818. 
Federal  Building.  6605  Belcrest  Road, 
Hyattsville,  MD  20  ^82.  301-436-8715. 
SUPPLEMENTARY  IN  FORMATION: 


Background 

The  'Tuberculoa  s 
regulations  (contai  led 


JMI 


in  Cattle" 
in  9  CFR  Part  77 


and  referred  to  below  as  the  regulations) 
regulate  the  interstate  movement  of 
cattle  because  of  tuberculosis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  not  known  to  be  affected  with  or 
exposed  to  tuberculosis  are  based  on 
whether  the  cattle  are  moved  from 
jiuisdictions  designated  as  accredited- 
free  States,  modified  accredited  areas, 
or  nonmodified  accredited  areas.  The 
criteria  for  determining  the  status  of 
States  (the  term  State  is  defined  to  mean 
any  State,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  or  portions  of 
States  is  contained  in  the  document 
captioned  "Uniform  Methods  and 
Rules — Bovine  Tuberculosis 
Eradication."  which  has  been  made  part 
of  the  regulations  by  incorporation  by 
reference.  Generally  the  status  of  States 
or  portions  of  States  is  determined 
based  on  the  rate  of  tuberculosis  • 

infection  present  and  the  effectiveness 
of  a  tuberculosis  control  and  eradication 
program. 

A  document  published  in  the  Federal 
Register  on  September  3, 1985  (50  FR 
35564-35565),  proposed  to  amend  the 
regulations  by  raising  the  designation  of 
Arizona.  Delaware,  Indiana.  Kansas, 
Massachusetts,  Michigan,  Nebraska, 
Nevada,  New  York,  Oklahoma, 
Pennsylvania.  South  Carolina,  South 
Dakota,  Vermont  and  the  Virgin  Islands 
of  the  United  States  from  modified 
accredited  areas  to  accredited-free 
States.  The  document  of  September  3, 
1985,  also  proposed  to  lower  the 
designation  of  North  Caroline  from  an 
accredited-free  State  to  a  modified 
accedited  area. 

Comments  were  solicited  concerning 
the  proposal  for  a  30-day  period  ending 
November  4, 1985.  No  conmients  were 
received.  Based  on  the  rationale  set 
forth  in  the  proposal,  the  regulations  are 
amended  as  proposed. 

Executive  Order  and  Regulatory 
Flexibility  Act 

This  action  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  action  will  not  have  a  significant 
effect  of  the  economy;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  It  has  been  determined  that 
this  action  will  not  have  a  significant 
effect  on  marketing  patterns  and  will  not 
have  a  significant  economic  impact  on 
those  persons  affected  by  this  document. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local     * 
officials.  (See  7  CFR  3015.  Subpart  V). 

List  of  Subjects  in  9  CFR  Fart  77 

Animal  diseases,  Cattle 
Transportation,  Tuberculosis. 

PART  77— TUBERCULOSIS  IN  CATTLE 

Accordingly,  9  CFR  Part  77  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  77  is 
revised  to  read  as  set  forth  below: 

Authority:  21  U.S.C.  Ill,  114, 114a,  115-117. 
120. 121. 134b,  134f;  7  CFR  2.17.  2.51,  and 
371.2(d). 

2.  In  §  77.4,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  77.4,    Accredited-free  States. 

*        *         «         *         * 

(b)  The  following  States  are  hereby 
designated  accredited-free  States: 
Arizona,  Colorado,  Connecticut, 
Delaware,  Indiana,  Kansas,  Maine, 
Maryland,  Massachusetts.  Michigan. 
Minnesota,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  jersey. 
New  Mexico,  New  York.  North  Dakota. 
Oklahoma,  Pennsylvania,  Rhode  Island. 
South  Carolina,  South  Dakota,  Utah, 
Vermont,  Wyoming,  and  the  Virgin 
Islands  of  the  United  States. 

Done  at  Washington,  DC.  this  2nd  day  of 
December  1985. 

C).  Fichtner. 

Acting  Deputy  Administrator.  Veterinary 

Services. 

[FR  Doc.  85-29011  Filed  12-5-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

{Docket  No.  85-NIM-137-AD;  Amdt  3»- 
5179] 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200.  and  -300 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
which  requires  installation  of  increased 
length  escape  slide  pack  release  cable 
assemblies.  This  amendment  is  needed 
to  correct  a  condition  aggravated  by  that 
AD,  and  to  require  the  installation  of 
increased  length  escape  slide  pack 
release  cable  assemblies. 
EFFECTIVE  DATE:  December  20. 1985. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207,  or  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:       * 

Mr.  Jeff  Gardlin.  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-2932. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  (AD)  85-19-04, 
Amendment  39-5141  (50  FR  38505; 
September  23, 1985),  became  effective 
October  15, 1985.  with  compliance 
required  within  45  days.  The  AD 
required  replacement  of  escape  slide 
pack  release  cable  assemblies  on  Boeing 
Model  737  airplanes  in  accordance  with 
Boeing  Service  Bulletin  737-25A1182  to 
prevent  premature  release  of  the  slide 
and  blockage  of  the  doorway.  One 
operator  discovered  during 
accomplishment  of  the  AD  that  the 
escape  slide  girt  cutout  can  become 
entangled  with  the  latch  bracket 
mounted  on  the  slide  container.  If  this 
occurs,  the  door  could  become  jammed, 
rendering  it  unusable  in  an  evacuation. 
Based  on  this  new  information,  the  FAA 
suspended  compliance  with  AD  85-19- 
04  on  November  7, 1985. 

Boeing  Service  Bulletin  737-25A1182, 
Revision  2,  dated  November  12, 1985. 


was  issued  to  provide  for  modification 
of  the  latch  bracket  attachment,  as  well 
as  installation  of  increased  length 
escape  slide  pack  release  cable 
assemblies. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
model,  the  FAA  has  determined  that  an 
AD  is  necessary  which  supersedes  AD 
85-19-04,  to  require  replacement  of 
escape  slide  pack  release  cable 
assemblies  with  assemblies  using  longer 
cables,  and  to  require  modification  of 
the  escape  slide  container  in  accordance 
with  Boeing  Service  Bulletin  737- 
25A1182,  Revision  2. 

Further,  since  a  situation  exists  that 
requires  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
'  (44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  30  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L  97-448. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive  which 
supersedes  AD  85-19-04,  Amendment 
39-5141  (50  FR  38505;  September  23. 
1985): 


Boeing:  Applies  to  Boeing  Model  737-100. 
-200,  and  -300  airplanes  certiHcated  in 
any  category.  Compliance  required 
within  45  days  of  the  effective  date  of 
this  amendment,  unless  already 
accomplished. 
To  ensure  proper  door  opening  and  escape 

slide  deployment,  accomplish  the  following: 

A.  For  airplanes  which  have  accomplished 
AD  85-19-04,  inspect  escape  slides  and 
modify  escape  slide  containers  in  accordance 
with  Boeing  Service  Bulletin  737-2SA11B2. 
Revision  2,  Part  IV,  dated  November  12, 1985, 
or  later  FAA  approved  revisions. 

B.  For  airplanes  which  have  not 
accomplished  AO  85-19-04.  accomplish 
inspections,  escape  slide  installation 
modifications,  and  functional  tests,  in 
accordance  *wth  Boeing  Service  Bulletin  737- 
25A1182,  Revision  2,  Parts  I.  Ill,  and  IV,  dated 
November  12, 1985.  or  later  FAA-approved 
revisions. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

D.  Upon  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  by  the  Manager,  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  may  adjust  the  compliance 
times  in  this  AD,  if  the  request  contains 
substantiating  data  to  justify  the  increase  for 
the  operator. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  these 
documents  form  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707,  Seattle,  Washington.  S8124- 
2207.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Hi^way 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

This  Amendment  supersedes 
Airworthiness  Directive  (AD)  85-19-04. 
Amendment  39-5141  (50  FR  38505; 
September  23. 1985). 

This  Amendment  becomes  effective 
December  2a  1985. 

Issued  in  Seattle,  Washington,  on 
November  29. 1985. 
Wayne  |.  Barlow. 
Acting  Director,  Northwest  Mountain  Region. 

(FR  Doc  85-28924  Filed  12-5-85:  8.45  amj 

BILUNG  CODE  4t10-19-«l 


BEST  COPY  AVAILABLE 


JMI 


49924         Fed«ral  RegUter  /  Vol.  50.  No.  235  /Friday.  December  6.  1985  /  Rules  and  Regulations 


DEPARTMENT  OF  ENERGY 

Federal  Energy  (Regulatory 
Commisaion 

1$  CFR  Parte  32,  &3, 34, 35, 36, 45, 101, 
292, 375,  and  381 

[Docket  No.  RII82- 18-000] 

Feec  Applicable  to  Electric  Utilities, 
Cogenerators,  ai^d  Small  Power 
Producers 


Issued  November 
agency:  Federal 
Commission,  Eneilgy 
action:  Order 
purpose  of  further 


25.1985. 

1  Inergy  Regulatory 

grating  rehearing  for 
consideration. 


summary:  On  Seii^ember  30, 1985,  the 
Federal  Energy  R^ulatory  Commission 
(Commission)  issi  ed  a  final  rule 
establishing  fees  for  the  services  and 
benefits  it  provideB  to  electric  utilities. 
cogenerators  and  $mall  power  producers 
under  the  Federal  Power  Act  and  the 
Public  Utility  Regi  latory  Policies  Act. 
In  this  order,  thf  Commission  grants 
rehearing  of  its  decision  solely  for  the 


purpose  of  further 


consideration. 


EFFECTIVE  DATE:  ^  ovember  25, 1985. 
FOR  FURTHER  INFO  VMATION  CONTACT. 

Thomas  Moore,  O  fice  of  the  General 
Counsel,  Federal  I  nergy  Regulatory 
Commission,  825  P  [orth  Capitol  Street, 
NE.,  Washington.  DC  20426,  (202)  357- 
8464. 

SUPPLEMENTARY  W  FORMATION: 

Before  Commissioi  lers:  Raymond  J. 
O'Connor.  Chairman  A.  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Ti  abandt  and  C.  M. 
Naeve. 

On  September  3 ),  1985.  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule 
amending  its  regulations  to  establish 
fees  for  services  aad  benefits  provided 
under  the  Federal  Power  Act  and  the 
Public  Utility  Regi4atory  Policies  Act: 


Fees  Applicable  to 


Cogenerators  and  small  Power 
Producers.  50  FR  4  )347  (October  3, 1985). 


The  Commissior 


variously  styled  pleadings  in  this 


rulemaking  docket 


sufficient  lime  to  c  insider  the  issues 
raised  in  these  pie  idings,  the 


Commission  granti 
rule  for  the  limited 


in  part,  nor  does  it 


rule.  As  provided  i  i  S  385.713  of  the 
Commission's  Rule  s  of  Practice  and 


Procedure  (18  CFR 
to  the  requests  for 


entertained  by  the  Commission 


Electric  Utilities, 


has  received  nine 


In  order  to  provide 


rehearing  of  its  final 
purpose  of  further 


consideration.  Thii  action  does  not 
constitute  a  grant  i  ir  denial  of  any 
request  on  its  meri  's,  either  in  whole  or 


stay  the  effect  of  the 


385.713),  no  answers 
rehearing  will  be 


By  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  [)oc.  85-28942  Filed  12-5-85:  8:45  am] 
BiujNQ  cooc  trir-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  555 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

Correction 

In  FR  Doc.  85-28498  beginning  on  page 
49372  in  the  issue  of  Monday,  December 
2, 1985,  make  the  following  correction  on 
page  49373: 

In  the  first  column,  under  S  555.110a  in 
the  second  line.  "(c){2)(iii)"  should  read 
"(c)(2)(ii)". 

BaXING  CODE  1S0S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Removal  of  Condition  of  Approval  of 
Colorado  Permanent  Program  Under 
Surface  Mining  Control  and 
Reclamation  Act  of  1977 

AGENCY:  Surface  Mining  Reclamation 
and  Enforcement  Office  (OSM),  Interior. 
AcnoN:  Final  rule. 

SUMMARY:  This  document  amends  30 
CFR  Part  906  by  removing  a  condition  of 
approval  of  the  Colorado  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Colorado  submitted 
material  to  OSM  which  satisfies  the 
condition  listed  at  30  CFR  906.11(ss). 
The  condition  pertains  to  the  adequacy 
of  the  State's  inspection  report  form. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
to  encourage  the  State  to  conform  its 
program  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  December  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arthu'  W.  Abbs  Chief,  Division  of 
State  Program  Assistance,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 


NW..  Washington.  DC  20240;  Telephone: 
(202)  343-5351. 

SUPPLEMENTARY  INFORMA-nON: 

I.  Background  on  the  Colorado  Program 
Submission 

On  February  29, 1980,  OSM  received  a 
proposed  regulatory  program  from  the 
State  of  Colorado.  On  December  15. 
1980,  following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732, 
the  Secretary  approved  the  program 
subject  to  the  correction  of  45  minor 
deficiencies.  The  approval  was  effective 
upon  publication  of  the  notice  of 
conditional  approval  in  the  December 
15. 1980,  Federal  Register  (45  FR  82173- 
82214). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposiUon  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980 
Federal  Register  (45  FR  82173-82214). 

II.  Submission  of  Program  Amendment 

Since  the  Secretary's  approval  of  the 
Colorado  program,  it  has  been  amended 
several  times,  removing  all  but  seven 
conditions.  By  letter  dated  March  21, 
1985,  Colorado  notified  OSM  that  it  had 
developed  a  new  inspection  report  form 
to  satisfy  condition  (ss)  of  the 
Secretary's  approval  of  the  Colorado 
program  as  listed  under  30  CFR  906.11. 
By  letter  dated  May  31. 1985,  OSM 
requested  that  the  State  submit  this  form 
as  a  proposed  program  amendment. 
Colorado  did  so  by  letter  of  June  13, 
1985,  noting  that  the  Mined  Land 
Reclamation  Board  had  approved  the 
form  on  May  23, 1985  (OSM 
Administrative  Record  No.  CO-237). 

Condition  (ss)  stipulates  that 
Colorado  shall  submit  to  the  Secretary 
program  provisions  which  clarify  State 
rule  5.02.2(4)  to  be  consistent  with  30 
CFR  840.11(d)(3)  [since  recodified  as  30 
CFR  840.11(f)(3)]  to  require  that  ' 
inspection  reports  be  adequate  to 
enforce  the  requirements  of  and  carry 
out  the  terms  and  purposes  of  the  State 
program,  or  otherwise  amend  its 
program  to  accomplish  the  same  results. 
In  its  letter  to  OSM  dated  March  21. 
1985,  Colorado  explained  that  a 
regulafion  change  was  unnecessary 
because  the  State's  inspection  report 
form  had  been  revised  to  adequately 
enforce  the  requirements  of  the  State 
program. 
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III.  Public  Comment 

On  September  25, 1985.  OSM  invited 
public  comment  on  the  adequacy  of  the 
revised  inspection  report  form  in 
satisfying  condition  (ss)  (50  PR  38861). 
No  comments  were  submitted  to  OSM. 

rv.  Secretary's  Findings  and  Decision 

After  thoroughly  reviewing  the 
revised  inspection  form  submitted  by 
the  State.  OSM  has  determined  that  it  is 
adequate  to  enforce  the  requirements  of 
the  State  program.  It  provides  for  a 
detailed  listing  of  the  performance 
standards  covered  during  an  inspection, 
a  description  of  site  conditions  and  any 
violations  observed,  an  explanation  of 
enforcement  actions  taken  during  the 
inspection  and  of  the  facts  or  evidence 
supporting  the  enforcement  action. 

Language  contained  in  the  inspection 
form  previously  used  by  the  State 
suggesting  that  the  form  was  being  used 
to  "warn"  operators  about  violations 
has  been  excluded  from  the  new  form. 
The  approved  Colorado  program  does 
not  provide  authority  for  inspectors  to 
issue  warnings  in  lieu  of  issuing  notices 
or  orders  for  observed  violations. 

Because  OSM  has  determined  that 
Colorado's  revised  inspection  report  is 
adequate  to  enforce  the  requirements  of 
the  State  program,  the  Secretary  is 
removing  the  condition  of  approval  of 
the  State  program  listed  at  30  CFR 
906.11  (ss).  Also,  he  is  approving  the 
inspection  report  form  submitted  by  the 
State  on  June  13. 1985.  and  an 
amendment  to  the  Colorado  program. 
Any  revisions  to  the  form  which 
Colorado  may  wish  to  make  at  a  future 
time  must  be  approved  through  the 
amendment  process  set  forth  at  30  CFR 
732.17. 

V.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  for  this 
rulemaking. 

2.  Compliance  with  the  Regulatory 
Flexibility  Act:  The  Secretary  hereby 
determines  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act,  U.S.C.  601 
et  seq.].  This  rule  will  not  impose  any 
new  requirements;  rather,  it  will  ensure 
that  existing  requirements  established 
by  SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Compliance  with  Executive  Order 
No.  12291:  On  August  28, 1981,  the  Office 
of  Management  and  Budget  (OMB) 
granted  the  Office  of  Surface  Mining  an 


exemption  from  sections  3, 4. 7,  and  8  of 
Executive  Order  12291  for  all  actions 
taken  to  approve,  or  conditionally 
approve.  State  regulatory  programs, 
actions,  or  amendments.  Therefore,  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB  are  not 
needed  for  this  program  amendment 

List  of  Subjects  in  30  CFR  Part  906 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  2, 1985. 
).  Steven  Griies, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

PART  906— COLORADO 

Part  906  of  Title  30  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.). 

§906.11    IAman<ted] 

2.  Section  906.11  is  amended  by 
removing  and  reserving  paragraph  (ss). 

§906.15    [Amended] 

3.  Section  906.15  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

***** 

(c)  The  following  amendment  is 
approved  effective  December  6. 1985. 

The  revised  inspection  report  form 
approved  by  the  Mined  Land 
Reclamation  Board  on  May  23, 1985. 

(FR  Doc.  85-28909  Filed  12-5-85:  8:45  am] 

BILLIN6  CODE  4310-OS-M 


30  CFR  Part  915 

Approval  of  Amendments  and 
Removal  of  a  Condition  on  ttie 
Approval  of  the  Iowa  Permanent 
Regulatory  Program  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  certain  amendments  and  the 
removal  of  a  condition  of  the  Secretary 
of  the  interior's  approval  of  the  Iowa 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Iowa 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 


By  letter  dated  June  28. 1985,  the  Iowa 
Department  of  Soil  Conservation  (DSC) 
submitted  to  OSM  a  statute  (House  File 
626)  enacted  by  the  Iowa  General 
Assembly  and  signed  by  the  Governor 
on  May  16, 1985,  as  a  proposed  program 
amenchnenL  The  statute  is  intended  to 
satisfy  the  condition  placed  on  the  Iowa 
program  on  November  9, 1983. 
concerning  a  civil  penalty  prepayment 
provision. 

After  providing  an  opportunity  for 
public  review  and  comment  and 
conducting  a  thorough  review  of  the 
program  amendments,  the  Secretary  has 
determined  that  the  modifications  to  the 
Iowa  program  satisfy  the  condition  of 
approval  and  meet  the  requirements  of 
SMCRA  and  the  Federal  permanent 
program  regulations.  Accordingly,  the 
Secretary  is  removing  the  condition  and 
approving  the  regulatory  amendments. 
The  Federal  rules  at  30  CFR  Part  915 
which  codify  decisions  concerning  the 
Iowa  program  are  being  amended  to 
implement  these  actions. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  states  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay; 
consistency  of  the  State  and  Federal 
standards  is  required  by  SMCRA. 

EFFECTIVE  DATE:  December  6. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  Sandberg,  Acting  Director. 
Kansas  City  Field  Office,  Office  of 
Surface  Mining,  Professional  Building. 
Room  502, 1103  Grand  Avenue,  Kansas 
City,  Missouri  64106;  Telephone:  (816) 
374-5527. 

SUPPt^MENTARY  INFORMATION: 

I.  Background 

The  Iowa  program  was  conditionally 
approved  by  the  Secretary  of  the 
Interior  on  Janu^  21, 1981.  The 
approval  was  made  effective  April  10, 
1981.  Information  pertinent  to  the 
general  background,  revisions, 
modifications  and  amendments  to  the 
Iowa  program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21, 
1981  Federal  Register  (46  FR  5885). 

The  proposed  amendments  were 
submitted  by  Iowa  to  remove  a 
condition  placed  on  the  Iowa  program 
approval  on  November  8, 1983  (see  the 
November  9, 1983  Federal  Register  48  FR 
51457).  The  condition  of  approval  was 
placed  on  Iowa's  program  because  it  did 
not  include  a  prepayment  requirement 
comparable  to  that  contained  in  Section 


Faderal  fagjgtef  /  Vol  5ft  No.  235  /  Friday.  December  8,  1985  /  Ruleg  and  RegtalaHong 


518(c)  of  SMCRA  and 
the  Federal  regulation^, 
submitted  to  OSM  on 
published  as  a  proposed 
Federal  Register  on 
30956).  establishes  a 
requirement 


ijuy 


30  CFR  845.19  of 

The  amendment 
une  28, 1985.  and 
rule  in  the 
31. 1985  (50  FR 
ji«payment 


s  been  added  to 
.  This  subsection 
Director  of  the 

use  to  believe 


n.  Submission  of  Revi  dons 

By  letter  dated  June  28, 1985,  Iowa 
submitted  proposed  program 
amendments  consisting  of: 

An  amendment  to  k  wa  Code  section 
83.10.  which  allows  thi  i  Iowa 
Department  of  Soil  Cofiservation  (DSC) 
to  expend  the  funds  it  collects  in  bond 
forfeitures  and  the  intarest  these  funds 
accrue  to  conduct  recli  imation  activities 
on  any  areas  disturbec  by  coal  mining 
not  subject  to  a  preser  tly  valid  permit  to 
conduct  surface  mininj 

A  new  subsection  h 
section  83.14.  Code  1 
(9)  states  that  when  th 
DSC  has  reasonable  c 
that  the  operator  is  unable  to  complete 
all  or  a  portion  of  his  required 
reclamation,  the  Direc  or  shall  issue  a 
show  cause  order  as  t(  why  all  or  a 
portion  of  the  perform)  mce  bond  should 
not  be  forfeited.  An  amendment  to  the 
Iowa  program,  section  i83.14,  subsection 
4.  sets  forth  the  appeal  procedures  for 
committee  decisions  it  ade  in  bond 
forfeiture  show  cause  I  learings. 

An  amendment  to  s(  ction  83.14, 
subsection  8,  Code  198  S,  states  that  the 
attorney  general  shall  nstitute  any  legal 
proceedings  necessary  to  enforce  the 
penalty  provisions  or  (  btain  compliance 
with  this  chapter.  The  subsection  also 
states  that  injunctive  rfelief  may  be 
requested  to  enforce  a  cessation  order. 

Amendments  to  sect  on  83.15. 
subsections  1,  2,  3,  4.  a  id  5,  Code  1965. 
Subsection  1  establish!  ;s  a  civil  penalty 
not  to  exceed  $5,000  p<T  day  for  each 
day  of  violation.  If  a  c<  issation  order  is 
issued,  the  amount  of  I  h^>enalty  shall 
take  into  consideration  the  operator's 
history  of  previous  violations,  the 
seriousness  of  the  violation,  whether  the 
operator  was  negligent,  and  the 
demonstrated  food  faijh  of  the  operator 
charged  in  attemptingjo  achieve  rapid 
compliance  after  notification  of  the 
violations.  Operators  4'ho  fail  to  correct 
violations  within  the 
correction  shall  pay  a 
$750  for  each  day  the 
continue.  Subsection 
assessing  of  penalties  in  accordance 
with  a  schedule  estabushed  by  rule.  It 
sets  forth  procedures  ft>r  reassessing  a 
penalty  and  provides  ftiat  a  violation 
that  results  in  a  cessat  on  order  shall  be 
assessed  a  penalty.  Su  >section  3 


^riod  allowed  for 
^ivil  penalty  of 
iolations 

j  allows  the 


UMI 


provides  for  a  contested  case  hearing,  if 
requested  by  the  person  to  whom  a 
penalty  was  issued.  Subsection  4 
provides  that  a  judicial  review  will  not 
be  permitted  unless  the  petitioner  has 
posted  a  bond  equal  to  the  amount  of 
the  assessed  penalty  in  the  district  court 
or  has  pldced  the  proposed  penalty 
amount  in  an  interest-bearing  escrow 
fund  approved  by  the  DSC.  Subsection  5 
provides  that  the  attorney  general,  at  the 
DSC's  request,  shall  institute  a  civil 
action  for  injunctive  relief.  An  appeal 
bond  shall  be  required  for  an  appeal  of 
judgment  assessing  a  civil  penalty. 

On  July  31. 1985.  OSM  pubUshed  a 
notice  in  the  Federal  Register 
announcing  receipt  of  the  amendments 
and  requesting  public  comment  on 
whether  the  proposed  amendments  are 
no  less  effective  than  the  Secretary's 
regulations  and  whether  the 
amendments  satisfy  the  condition  of 
approval  (50  FR  30956).  The  pubhc 
comment  period  closed  on  August  30, 
1985.  No  public  hearing  was  requested 
and  none  was  held. 

ni.  Secretary's  Findings 

The  Secretary  finds,  in  accordance 
with  SMCRA  and  30  CFR  732.17  and 
732.15.  that  the  program  amendments 
submitted  by  Iowa  on  June  28, 1985, 
meet  the  requirements  of  SMCRA  and  30 
CFR  Chapter  VII,  as  discussed  below. 

Section  518(c)  of  SMCRA  and  30  CFR 
845.19  require  that  the  person  wishing  to 
contest  either  the  amount  of  the  penalty 
or  the  fact  of  the  violation  forward  the 
proposed  penalty  amount  to  the 
regulatory  authority  for  placement  In  an 
interest-bearing  escrow  account. 

Iowa  statute  section  83.15  subsection 
4,  Code  1985,  provides  that  judicial 
review  of  a  penalty  assessment  shall  not 
be  permitted  unless  the  petitioner  has 
posted  a  bond  equal  to  the  amount  of 
the  assessed  penalty  or  has  placed  the 
proposed  amount  in  an  interest-bearing 
escrow  fund. 

The  Secretary  finds  that  this 
procedure  is  consistent  with  section 
518(c)  of  SMCRA  and  30  CFR  845.19  and 
that  the  Iowa  amendment  satisfies  the 
condition. 

Amendments  to  statute  section  83.10 
Performance  bond  requirement;  83.14, 
Enforcement,  and  13.15,  Penalties  were 
also  part  of  Iowa's  submission  of  June 
28, 1985.  The  amendment  to  section 
81.10  adds  a  new  subsection  6  to  provide 
that  the  interest  or  earnings  on  certain 
monies  from  forfeited  bonds,  abandoned 
mine  land  funds,  and  civil  penalties 
shall  be  credited  to  the  payment  of  costs 
and  expenses  associated  with  the 
reclamation  activities  of  the  DSC.  There 


is  no  Federal  counterpart  to  this 
provision.  However,  it  is  not 
inconsistent  with  SMCRA  or  Federal 
implementing  regulation  in  30  CFR 
Chapter  VII. 

Section  83.14  has  been  amended  to 
add  a  new  subsection  9  which  provides 
that  the  DSC  may  issue  an  order  to  an 
operator  to  show  cause  as  to  why  a 
performance  bond  should  not  be 
revoked,  if  the  Director  has  reason  to 
believe  that  the  operator  is  unable  to 
complete  reclamation  on  all  or  a  portion 
of  the  permit  area.  This  provision  is  an 
addition  to  the  other  enforcement 
provisions  of  section  83.14.  including 
subsections  4  and  8.  and  is  no  less 
stringent  than  those  contained  in  section 
521  of  SMCRA. 

Subsections  1  and  2  of  amended 
section  83.15  provide  that  the  DSC  will 
assess  civil  penalties  and  serve  the 
assessments  within  30  days  of  the 
issuance  of  the  notice  or  order. 
Subsection  3  provides  that  a  contested 
case  hearing  may  be  requested  to 
review  a  notice,  order,  or  penalty 
assessment,  and  that  a  person  to  whom 
a  penalty  assessment  has  been  issued 
may  request  a  contested  case  hearing 
solely  for  review  of  the  amount  of  the 
penalty.  Subsection  4  has  been 
described  above.  Subsection  5  provides 
that  if  a  violation  results  in  a  cessation 
order,  the  attorney  general  shall  institute 
a  civil  action  in  district  court  for 
injunctive  relief.  These  procedures  are 
similar  to  the  Federal  procedures  in 
section  518  of  SMCRA  and  30  CFR  Part 
845  and  no  less  elective. 

The  Secretary  finds  that  the 
additional  program  amendments 
submitted  on  Jime  28. 1985.  are 
consistent  with  SMCRA  and  the  Federal 
regulations. 

rv.  Public  Comment 

No  public  comments  were  received 
during  the  public  comment  period. 

V.  Secretary's  Decision 

The  Secretary,  based  on  the  above 
findings,  is  approving  the  June  28. 1985 
amendment  to  the  Iowa  program  and 
removing  the  program  condition.  The 
Secretary  is  amending  Part  915  of  30 
CFR  Chapter  VII  to  reflect  approval  of 
the  above  State  program  modification. 

VI.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 
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2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3, 4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB.  The  Department  of  the  Interior 
has  determined  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  OfHce  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  915 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly,  30  CFR  Part  915  is 
amended  as  set  forth  herein. 

Dated:  December  2, 1985. 

J.  Steven  Griles, 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

PART  915— IOWA 

30  CFR  Part  915  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
l].S.C.1201etseq.]. 

§915.11    [Removed] 

2.  30  CFR  915.11  is  amended  by 
removing  the  paragraph  and  reserving 
the  Section. 

3.  30  CFR  915.15  is  amended  by  adding 
a  new  paragraph  (e)  as  follows: 

§915.15    Approval  of  regulatory  program 
amendments. 

***** 

(e)  The  following  amendments 
submitted  to  OSM  on  June  28, 1985,  are 
approved  effective  December  6, 1985: 
Iowa  Code,  Chapter  29,  Sections  83.10, 
83.14,  and  83.15  (Code  1985). 

(FR  Doc.  85-28970  Filed  12-5-85;  8:45  am) 

BILUNQ  CODE  431IM>S-M 


DEPAFTTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  54 
[DoD  Directive  1340.xx] 

Allotments  for  Child  and  Spousal 
Support;  Formerly:  "Involuntary  Child 
and  Spousal  Support  Allotments" 

aqency:  Office  of  the  Secretary  of 
Defense,  DoD. 
action:  Interim  rule. 

SUIMMARV:  This  rule  implements  section 
172  of  Pub.  L.  97-248,  which  is  codified 
under  title  42,  United  States  Code, 
section  665  (42  U.S.C.  665).  It  provides 
guidance  on  processing  allotments  for 
child  and  spousal  support  from  the  pay 
of  active  duty  military  personnel,  when 
direct  payment  is  requested  by  an 
authorized  person.  The  interim  rule 
contains  many  of  the  suggested  changes 
requested  in  response  to  the  proposed 
rule  in  volume  47,  number  201,  Federal 
Register,  page  46297  (1982).  These 
changes  were  primarily  administrative. 
EFFECTIVE  DATE:  December  6, 1985. 
ADDRESS:  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Management 
Systems),  Washington,  DC  20301. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  T.  Jasinski,  telephone  202- 
697-0536. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  must  be  received  by  January 
21, 1986.  Comments  will  be  available  for 
public  inspection  by  request.  Because  of 
the  anticipated  number  of  comments,  we 
do  not  plan  to  acknowledge  individual 
comments.  However,  we  will  respond  to 
the  comments  in  the  preamble  of  the 
Hnal  rule.  In  order  to  maintain  effective 
implementation,  DoD  will  follow  the 
procedures  in  the  interim  rule  starting 
with  the  effective  date  until  a  Hnal  rule 
is  issued. 

Executive  Order  12291 

DoD  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of  E.O. 
12291,  because  it  is  not  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  therefore  does  not 
require  a  regulatory  impact  analysis. 

Paperwork  Reduction  Act 

This  rule  proposes  revised 
information  collection  requirements  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  The  former  OMB  control 
number  was  0704-0160. 

Regulatory  Flexibility  Act  of  1980 

I  certify  that  this  rule  shall  be  exempt 
from  the  requirements  under  5  U.S.C. 


601-612.  In  addition,  the  rule  does  not 
have  a  significant  economic  effect  on 
small  entities  as  defined  in  the 
Regulatory  Flexibility  Act. 
Dated:  November  29, 1985. 
Partida  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

List  of  Subjects  in  32  CFR  Part  54 

Child  support  and  military  personnel. 

Accordingly,  it  is  proposed  to  revise 
32  CFR,  Chapter  1,  by  changing  Part  54 
to  read  as  follows: 

PART  54— ALLOTMENTS  FOR  CHILD 
AND  SPOUSAL  SUPPORT 

Sec. 

54.1  Purpose. 

54.2  Applicability  and  scope. 

54.3  Definitions. 

54.4  Policy. 

54.5  Responsibilities. 

54.6  Procedures. 

Authority:  15  U.S.C.  1673.  37  U.S.C.  101. 42 
U.S.C.  665. 

§  54.1    Purpose. 

Under  42  U.S.C.  665,  this  part  provides 
policy  on  statutorily  required  child  or 
child  and  spousal  support  allotments, 
assigns  responsibilities,  and  prescribes 
procedures. 

§54.2    Applicat)ility  and  scope. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense  and  the 
Military  Departments.  The  term 
"Mihtary  Services,"  as  used  herein, 
refers  to  the  Army,  Navy,  Air  Force,  and 
Marine  Corps. 

(b)  Its  provisions  cover  members  of 
the  Military  Services  on  extended  active 
duty.  This  does  not  include  a  member 
under  a  call  or  order  to  active  duty  for  a 
period  of  less  than  30  days. 

§54.3    Definitions. 

(a)  Authorized  Person.  Any  agent  or 
attorney  of  any  state  having  in  effect  a 
plan  approved  under  part  D  of  title  IV  of 
the  Social  Security  Act  (42  U.S.C.  651- 
665),  who  has  the  duty  or  authority  to 
seek  recovery  of  any  amounts  owed  as 
child  or  child  and  spousal  support 
(including,  when  authorized  under  the 
state  plan,  any  official  of  a  political 
subdivision);  and  the  court  that  has 
authority  to  issue  an  order  against  a 
member  for  the  support  and 
maintenance  of  a  child,  or  any  agent  of 
such  court. 

(b)  Child  Support  Periodic  payments 
for  the  support  and  maintenance  of  a 
child  or  children,  subject  to  and  in 
accordance  with  state  or  local  law.  This 
includes,  but  is  not  limited  to,  payments 
to  provide  for  health  care,  education. 


49928         Fedeial  Regbter  /  Vol.  50,  No.  235  /  Friday,  December  6,  1985  /  Rules  and  Regulations 


recreation,  and  clo  thing  or  to  meet  other 
specific  needs  of  s  ich  a  child  or 
children. 

(c)  Designated  C  fficial.  The 
representative  of  t  le  Military  Service 
concerned  who  is  authorized  to  receive 
and  to  process  not  ces  under  this  part 
See  subsection  54.1  i(e]  for  a  list  of 
designated  ofTicial  i. 

(d)  Notice.  A  court  order,  letter,  or 
similar  documentation  issued  by  an 
authorized  person  jroviding  notification 
that  a  member  has  failed  to  make 
periodic  support  pi  lyments  under  a 
support  order. 

(e)  Spousal  Supf.  art  Periodic 
payments  for  the  s  ipport  and 
maintenance  of  a  s  pouse  or  former 
spouse  in  accordai  ce  with  state  or  local 
law.  It  includes,  but  is  not  limited  to, 
separate  maintena  ice,  alimony  while 
htigation  continue)  and  maintenance. 
Spousal  support  d(  es  not  include  any 
payment  for  transf  >r  of  property  or  its 
value  by  an  individual  to  his  or  her 
spouse  or  former  spouse  in  compliance 
with  any-communi  y  property 
settlement,  equital  le  distribution  of 
property,  or  other  division  of  property 
between  spouses  or  former  spouses. 

(f)  Support  Ordet.  Any  order 


providing  for  child 


or  child  and  spousal 


support  issued  by  1 1  court  of  competent 


jurisdiction  within 


any  state,  territory,  or 


possession  of  the  IJnited  States, 
including  Indian  tribal  courts,  or  by 
administrative  pra  :edures  established 
under  state  law  th^t  afford  substantial 
due  process  and  is 
review. 


subject  to  judicial 


S54.4    Poiicy. 

The  Department  of  Defense  is 
obligated  by  statut ;  to  require  child,  or 
child  and  spousal,  support  allotments 
from  the  pay  and  a  lowances  of  a 
member  who  has  failed  to  make  periodic 
payments  under  a  support  order  in  a 
total  amount  equal  to  the  support 
payable  for  2  mont  is  or  longer.  The 
member's  allotmer  t  shall  be  established 
by  the  Secretary  ol  the  MiUtary 
Department  concei  ned.  or  the 
Secretary's  designi  e,  provided  all 
requirements  of  th  s  Part  have  been  met. 

§54.5    ResponslMWea. 

(a)  The  Assistan '  Secretary  of 
Defense  (Cotnptrol  ler)  shall  provide 
guidance,  monitor  :ompliance  with  this 
Part,  and  have  the  authority  to  change  or 
modify  the  procedures  set  forth  in  5  54.6. 

(b)  The  Secretar.  es  of  the  Military 


Departments  shall 


comply  with  this  part. 


9  54.6    Procedures. 

(a)  Notice  to 
An  authorized 
designated  official 


pen  on 


De^gnated  Official.  (1) 
shall  send  to  the 
of  the  member's 


Military  Service  a  signed  notice  that 
includes: 

(i)  A  statement  that  delinquent 
support  payments  equal  or  exceed  the 
amount  of  support  payable  for  2  months 
under  a  support  order,  and  a  request 
that  an  allotment  be  initiated  pursuant 
to  42  U.S.C.  665. 

(ii)  A  certified  copy  of  the  support 
order. 

(iii)  The  amount  of  the  monthly 
support  payment.  Such  amount  may 
include  arrearages,  if  a  support  order 
specifies  the  payment  of  such 
arrearages.  The  notice  shall  indicate 
how  much  of  the  amount  payable  will  be 
applied  toward  liquidation  of  the 
arrearages. 

(iv)  A  statement  that  delinquent 
support  payments  are  more  than  12 
weeks  in  arrears,  if  appropriate. 

(v)  Sufficient  information  identifying 
the  member  to  enable  processing  by  the 
designated  official.  The  following 
information  is  requested:  (A)  Full  name: 
(B)  Social  Security  number,  and  (C) 
Military  Service  (Army,  Navy,  Air  Force, 
or  Marine  Corps). 

(vi)  The  full  name  and  address  of  the 
allottee.  The  allottee  shall  be  an 
authorized  person  or  the  recipient 
named  in  the  support  order. 

(vii)  Any  limitations  on  the  duration  of 
the  support  allotment. 

(viii]  A  certification  that  the  official 
sending  the  notice  is  an  authorized 
person. 

(2)  Notice  shall  be  sent  by  mail  or 
delivered  in  person  to  the  appropriate 
designated  official  of  the  Military 
Service.  The  designated  official  shall 
note  the  date  and  time  of  recipient  on 
the  notice.  ^ 

(3)  Notice  is  effective  when  it  is 
received  in  the  office  of  the  designated 
official. 

(4)  When  the  notice  does  not 
sufficiently  identify  the  member,  it  shall 
be  returned  directly  to  the  authorized 
person  with  an  explanation  of  the 
deficiency.  However,  before  the  notice 
is  returned,  if  there  is  sufficient  time,  an 
attempt  shall  be  made  to  inform  the 
authorized  person  who  sent  the  notice 
that  it  will  not  be  honored  unless 
adequate  information  is  supplied. 

(5)  Upon  receipt  of  effective  notice  of 
delinquent  support  payments,  together 
with  all  required  supplementary 
documents  and  information,  the 
designated  official  shall  identify  the 
member  from  whom  moneys  are  due 
and  payable.  Pursuant  to  S  54.6(d),  the 
allotment  shall  be  established  in  the 
amount  necessary  to  comply  with  the 
support  order  and  liquidate  arrearages  if 
provided  by  a  support  order  when  the 
maximum  amount  to  be  allotted  under 
this  provision,  together  with  any  other 


moneys  withheld  for  support  from  the 
member,  does  not  exceed: 

(i)  Fifty  percent  of  the  member's 
disposable  earnings  for  any  month  in 
which  the  member  asserts  by  affidavit 
or  other  acceptable  evidence  that  he  or 
she  is  supporting  a  spouse,  dependent 
child,  or  both,  other  than  a  party  in  the    . 
support  order.  When  the  member 
submits  evidence,  copies  shall  be  sent  to 
the  authorized  person,  together  with 
notification  that  the  member's  support 
claim  will  be  honored.  If  the  support 
claim  is  contested  by  the  authorized 
person,  that  authorized  person  may  refer 
this  matter  to  the  appropriate  court,  or 
oth6r  authority,  for  resolution. 

(ii)  Sixty  percent  of  the  member's 
disposable  earnings  for  any  month  in 
which  the  member  fails  to  assert  by 
affidavit  or  other  acceptable  evidence 
that  he  or  she  is  supporting  a  spouse, 
dependent  child,  or  both. 

(iii)  Regardless  of  the  limitations 
above,  an  additional  5  percent  of  the 
member's  disposable  earnings  shall  be 
withheld  when  it  is  stated  in  the  notice 
that  the  total  amount  of  the  member's 
support  payments  is  12  or  more  weeks  in 
arrears. 

(b)  Disposable  Earnings.  (1)  In 
determining  disposable  earnings  for  a 
member  assigned  within  the  contiguous 
United  States,  include  the  following 
payments.  These  items  are  defined  in 
DoD  5000.12-M,  "DoD  Manual  for 
Standard  Data  Elements,"  December 
1982. 

(i)  Basic  pay  (including  Military 
Service  academy  cadet  and  midshipmen 

pay)- 

(ii)  Basic  allowances  for  quarters  for 
members  with  dependents,  and 
members  without  dependents  in  the 
grade  E-7  or  higher. 

(iii)  Basic  allowance  for  subsistence 
for  commissioned  and  warrant  officers. 

(iv)  Special  pay  for  physicians, 
dentists,  optometrists,  and 
veterinarians. 

(v)  Submarine  pay. 

(vi)  Flying  pay  (all  crew  members). 

(vii)  Diving  pay. 

(viii)  Proficiency  pay  or  special  duty 
assignment  pay. 

(ix)  Career  sea  pay. 

(2)  In  determining  earnings  for  a 
member  assigned  outside  of  the 
contiguous  United  States,  include  the 
following,  in  addition  to  the  payments 
listed  in  subsection  54.6(b)(1)  above. 

(i)  Foreign  duty  pay. 

(ii)  Special  pay  for  duty  subject  to 
hostile  fire  (applies  only  to  members 
permanently  assigned  in  a  designated 
area). 

(iii)  Family  separation  allowances 
(only  under  certain  type-II  conditions). 
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(iv)  Special  pay  for  overseas 
extensioiis. 

(3)  in  determining  the  amount  of 
disposable  earnings,  the  following 
amounts  shall  be  excluded: 

(i)  Amounts  owed  by  the  member  to 
the  United  States. 

(ii)  Amounts  mandatorily  wMhheld  for 
the  U.S.  Soldiers'  and  Ainnen's  Home. 

(iii)  Fines  and  Anfeitures  ordered  by  a 
court-martial  or  by  a  commanding 
ofHcer. 

(iv)  Federal  and  state  employment 
and  income  taxes  withheld  to  the  extent 
that  the  amount  deducted  is  consistent 
with  the  member's  tax  liability. 

(v)  Deductions  for  the  Servicemen's 
Group  Life  Insurance  coverage, 

(vi)  Advances  of  pay  received  by  the 
member  prior  to  receipt  of  notice  in 
§  54.6(c)(1)  that  may  be  due  and  payable 
by  the  member  at  some  future  date. 
Requests  for  advances  after  notice  for  a 
statutorily  required  support  allotment 
shall  be  reduced  by  the  amount  of  the 
statutorily  required  support  allotment. 

(vii)  Other  amounts  required  by  law  to 
be  deducted. 

(c)  Notice  to  Member  and  Member's 
Commanding  Officer.  (1)  As  soon  as 
possible,  but  not  later  than  15  calendar 
days  after  the  date  of  receipt  of  notice, 
the  designated  official  shall  send  to  the 
member,  at  his  or  her  duty  station, 
written  notice: 

(i)  That  notice  has  been  received  from 
an  authorized  person,  including  a  copy 
of  the  documents  submitted. 

(ii)  Of  the  maximum  limitations 
provided  in  15  U.S.C.  1673.  with  a 
request  that  the  member  submit 
supporting  affidavits  or  other 
documentation  necessary  for 
determining  the  applicable  limitation. 

(iii)  That  the  member  may  submit 
supporting  affidavits  or  other 
documentation  as  evidence  that  the 
information  contained  in  the  notice  is  in 
error. 

(vi)  That  by  submitting  supporting 
affidavits  or  other  necessary 
documentation,  the  member  consents  to 
the  disclosure  of  such  information  to  the 
party  requesting  the  support  allotment. 

(vii)  Of  the  amount  or  percentage  that 
will  be  deducted  if  the  member  fails  to 
submit  the  documentation  necessary  to 
enable  the  designated  official  to  repond 
to  the  notice  within  the  time  limits  set 
forth. 

(viii)  That  a  consultation  with  a  judge 
advocate  or  legal  officer  will  be 
provided  by  the  Military  Service,  if 
possible,  and  that  the  member  should 
contact  immediately  the  nearest  legal 
services  office. 


(ix)  Of  the  date  that  the  allotment  is 

scheduled  to  begin. 

(2)  The  designated  ofTicial  shall  notify 
the  member's  commanding  officer,  or 
designee,  of  the  need  for  consultation 
between  the  member  and  a  judge 
advocate  or  legal  officer.  The  designated 
official  shall  provide  the  member's 
commanding  ofBcer,  or^signee,  with  a 
copy  of  the  notice  and  other  legal 
documentation  received  by  the 
designated  official. 

(3)  The  Military  Services  shall  provide 
the  member  with  the  following: 

(i)  When  possible,  a  consultation  in 
pers(Hi  with  a  judge  advocate  or  legal 
officer  of  the  Military  Service 
concerned,  to  discuss  the  legal  and  other 
factors  involved  with  the  member's 
support  obligation  and  his  or  her  faflure 
to  make  payment 

(ii)  Copies  of  any  other  documents 
submitted  with  the  notice. 

(4)  The  member's  commanding  ofTicer, 
or  designee,  shall  confirm  in  writing  to 
the  designated  official  within  30  days  of 
the  date  of  the  notice  that  the  member 
received  a  consultation  concerning  the 
member's  support  obligation  and  the 
consequences  of  failure  to  make 
payments,  or  when  appropriate,  of  the 
inability  to  arrange  such  consultation 
and  the  status  of  continuing  efforts  to 
fulfill  the  consultation  requirement. 

(5)  If,  within  30  days  of  the  date  of  the 
notice,  the  member  furnishes  to  the 
designated  official  affidavits  or  other 
documentation  showing  the  information 
in  the  notice  to  be  in  error,  the 
designated  offical  shall  consider  the 
member's  response.  The  designated 
official  may  return  to  the  authorized 
person  without  action  the  notice  for  a 
statutory  required  support  allotment 
together  with  the  member's  aHidavit  and 
other  documentation,  if  the  member 
submits  substantial  proof  of  error,  such 
as: 

(i)  The  support  payments  are  not 
delinquent. 

(ii)  The  underlying  support  order  in 
the  notice  has  been  amended, 
superseded,  or  set  aside. 

[A]  Payments.  (1)  Except  as  provided 
in  I  54.6(d)(3),  below,  the  Secretary  of 
the  Military  Department  concerned,  or 
designee,  shall  make  the  support 
allotment  by  the  Hrst  end-of-month 
payday  after  the  designated  ofTicial  is 
notified  that  the  member  has  had  a 
consultation  with  a  judge  advocate  or 
legal  officer,  or  that  a  consultation  was 
not  possible,  but  not  later  than  the  first 
end-of-month  payday  after  30  days  have 
elapsed  from  the  date  of  the  notice  to 
the  member.  The  Military  Services  will 
not  be  required  to  vary  their  normal 


military  allotment  payment  cycle  to 
comply  with  the  notice. 

(2)  If  several  notices  are  sent  widi 
respect  to  the  same  member,  payments 
shall  be  satisfied  on  a  first-come,  first- 
served  basis  within  the  amount 
limitations  in  {  54.6(a)(5]  above. 

(3)  When  the  member  identified  in  the 
notice  is  found  not  to  be  entitled  to 
money  due  from  or  payable  by  the 
Military  Service,  the  designated  official 
shall  return  the  notice  to  the  authorised 
person  and  shall  advise  him  or  her  that 
no  money  is  due  from  or  payable  by  the 
Military  Service  to  the  named 
individual.  When  it  appears  that 
amounts  are  temporarily  exhausted  or 
otherwise  unavailable,  the  authorized 
person  shall  be  advised  fully  as  to  why, 
and  for  how  long,  any  money  is 
unavailable,  if  known.  If  the  member 
separates  from  active  duty,  the 
authorized  person  shall  be  informed  that 
the  allotment  is  discontinued. 

(4)  Payment  of  statutorily  required 
allotments  shall  be  enforced  over  other 
voluntary  deductions  and  allotments 
when  the  gross  amount  of  pay  and 
allowances  is  not  sufficient  to  permit  all 
authorized  deductions  and  collections. 

(5)  The  authorized  person  or  the 
allottee  shall  notify  the  designated 
official  prompdy  if  the  operative  court 
order  upon  which  the  allotment  is  based 
is  vacated,  modified,  or  set  aside.  The 
designated  official  shall  also  be  notified 
of  any  events  affecting  the  allottee's 
eligibility  to  receive  the  allotment,  such 
as  the  former  spouse's  remarriage,  if  a 
part  of  the  payment  is  for  spousal 
support,  and  notice  of  a  change  in 
eligibility  for  child  support  payments 
under  circumstances  of  the  death, 
emancipation,  adoption,  or  attainment 
of  majority  of  a  child  whose  support  is 
provided  through  the  allotment. 

(6)  An  allotment  established  under 
this  part  shall  be  adjusted  or 
discontinued  upon  notice  from  the 
authorized  person. 

(7)  Neither  the  United  States,  nor  any 
officer  or  employee  thereof,  nor  any 
federal  governmental  entity  shall  be 
liable  for  any  payment  made  from 
moneys  due  from,  or  payable  by,  the 
United  States  to  any  individual  pursuant 
to  notice  regular  on  its  face,  if  such 
payment  is  made  in  accordance  with 
this  Chrective.  If  a  designated  official 
receives  notice  based  on  a  support  order 
which,  on  its  face,  appears  to  conform  to 
the  laws  of  the  jurisdiction  frtmi  which  it 
was  issued,  the  designated  official  shall 
not  be  required  to  ascertain  whether  the 
authority  that  issued  the  order  had 
obtained  personal  jurisdiction  over  the 
member. 
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(e)  List  ofDesi  ^nated  Officials. 

Army — Commar  lier.  Army  Finance  and 
Accounting  Center  ATTN:  FINCLr^, 
Indianapolis,  IN  4€  M&-<n60.  (317)  452-2155. 

Navy — Director.  Javy  Family  Allowance 
Activity.  Anthony  B  Celebrezzee  Federal 
Building.  Cleveland!  ^^  44199.  (216)  522- 
5301. 

Air  Force — Comr  lander.  Air  Force 
Accounting  and  Fin  ance  Center.  ATTN:  JA, 
Denver.  CO  80279, 1  303)  370-7524. 

Marine  Corps — C  ommanding  Officer, 
Marine  Corps  Finar  ce  Center  (Code  AA), 
Kansas  City,  MO  64 197,  (816)  926-7103. 

|FR  Doc  85-28959  F  led  12-5-85;  8:45  am] 

BtLUNQ  COOC  MIO-OI-  It 


32  CFR  Part  78 

[DoO  Directive  133^.34] 


Voluntary  State 
Retired  Pay;  Correction 

ACTION:  Final  ruld;  correction. 


ax  Withholding  From 


SUMMARY:  This  ddcument  corrects  a 
final  rule  regardin  g  voluntary  state  lax 
withholding  from  retired  pay  that 
appeared  on  pages  47219  through  47222 
in  the  Federal  Re]  ister  on  Friday, 
November  15, 198  >.  This  action  is 
necessary  since  tl  le  interim  rule  added 
Part  78  and  to  cor  form  with  the  text  of 
DoD  Directive  132  2.34. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Jasinskii,  (202)  697-0536. 
SUPPLEMENTARY  •  IFORMATION: 

PART  78— CORR  -CTED 


The  following 
made  to  32  CFR 


c  >rrections  are  to  be 
Pirt78: 


978.5    [Corrected 

1.  Page  47220.  S 
change  to  read: 
may  honor  a  retiree 
until  a  payment  h 
State." 


Tie 


78.5(f).  third  sentence. 
Uniformed  Services 
's  request  for  refund 
been  made  to  the 


ilS 


amendatory  language, 
Accordingly,  32  CFR, 
is  revised  to  read  as 


The 


2.  Page  47220, 
change  to  read: 
Chapter  1,  Part  78 
follows: .  .  ." 

3.  Page  47221,  S 
change  to  read 
Services  may  hon^r 
for  refund  tmtil  a 
made  to  the  State. 
Linda  M.  Lawson, 

Alternate  OSD  Fed^l 
Officer.  Department 

December  3. 1985. 

|FR  Doc.  85-29012  Fled  12-5-85;  8:45  am 

BILUNO  COOC  M10-01-4 1 


78.5(f), 'first  sentence. 
Uniformed 
a  retiree's  request 
I  layment  has  been 


Register  Liaison 
of  Defense. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  412 
(BERC-364-N] 

Medicare  Program;  Furttier  Delay  In 
Implementing  Certain  Ciuinges  to  the 
Prospective  Payment  System 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  legislative 
postponement  of  certain  effective  dates 
of  final  rules. 

summary:  The  Temporary  Debt  Umit 
Extension  Act  of  1985,  enacted  on 
November  14, 1985,  extends  through 
December  14, 1985  the  Federal  fiscal 
year  1985  rules  for  determining  amounts 
of  Medicare  payment  to  hospitals  under 
the  prospective  payment  system  and 
rate-of-increase  limits  for  hospitals 
excluded  from  that  system. 

FOR  FURTHER  INFORMATION  CONTACT! 

Linda  Magno  (301)  594-9343. 
SUPPLEMENTARY  INFORMATION:  On 

November  12, 1985,  we  published  a 
notice  in  the  Federal  Register  (50  FR 
46651)  to  alert  the  public  about  the 
provisions  of  section  5  of  the  Emergency 
Extension  Act  of  1985  (Pub.  L  9»-107) 
and  to  identify  certain  Medicare 
regulations  affected  by  the  legislation. 
Section  5  of  Pub.  L  99-107,  which  was 
enacted  on  September  30, 1985. 
extended  through  November  14, 1985  the 
Medicare  payment  rules  for  inpatient 
hospital  services  that  were  in  effect  on 
September  30, 1985.  However,  on 
November  14, 1985,  Congress  passed 
and  the  President  signed  the  Temporary 
Debt  Limit  Extension  Act  of  1985  (Pub. 
L.  99-155).  Section  2(d)  of  Pub.  L  99-155 
further  extended  those  Medicare 
payment  rules  through  December  14, 
1985. 

We  are  issuing  this  notice  to  inform 
the  public  that,  as  a  result  of  the 
November  14  enactment,  revised 
payment  rates  for  hospitals  covered  by 
the  prospective  payment  system,  the 
rate-of-increase  limits  for  hospitals 
excluded  from  that  system,  and  the 
amendments  to  42  CFR  412.118  (f)(2)  and 
(f)(3),  all  of  which  were  originally 
scheduled  to  be  effective  on  October  1, 
1985  under  the  September  3, 1985  final 
rule  (50  FR  35646),  are  now  postponed 
through  December  14, 1985.  This  further 
postponement  also  applies  to  the 
regulations  cited  in  our  November  12 
notice,  which  are  as  follows:  §9  412.63 
(c)(3)  and  (d);  412.70  (c)(3),  (c)(4),  (d)(2), 
and  (d)(3),  412.73(c)(3);  412.80(a)(l)(ii)(B); 
and  412.82(c). 


(Sees.  1102, 1871.  and  1886  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1395hh,  and 
1395ww;  Sea  5  of  Pub.  L  99-107  as  amended 
by  sec.  2(d]  of  Pub.  L  99-155) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance  Program) 

Dated:  December  2, 1985. 

C.  McClaln  Haddow. 

Acting  Administrator.  Health  Care  Financing 
A  dministration. 

(FR  Doc.  85-28951  Filed  12-3-85;  3:47  pm] 

MIXINQ  COOE  4120-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  84-885;  FCC  85-566) 

Deregulatory  Options  and  Streamlined 
Application  Processing 

Correction 

In  FR  Doc.  85-27164,  beginning  on 
page  47543  in  the  issue  of  Tuesday, 
November  19, 1985,  make  the  following 
correction: 

On  page  47549.  first  column,  the  fifth 
line  of  amendatory  instruction  7.  should 
have  read:  "and  redesignating  (b)(6]  as 
(b)(2);  removing  (c)(2).". 

MLUNQ  COOE  1S0S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  90 

[Docket  No.  43344.  AmdL  No.  1] 

Audits  of  State  and  Local 
Governments;  Correction 

agency:  Department  of  Transportation. 
action:  Final  rule,  correction. 

summary:  On  August  19, 1985,  the 
Department  of  Transportation  issued  a 
final  rule  and  request  for  comments 
establishing  a  requirement  for  all 
recipients  of  Department  of 
Transportation  (DOT)  assistance  funds 
to  comply  with  the  requirements  of  the 
Single  Audit  Act  of  1984,  Pub.  L  98-502. 
and  Office  of  Management  and  Budget 
(OMB)  Circular  A-128.  Audits  of  State 
and  Local  Governments.  OMB  Circular 
A-128  directs  agencies  to  publish 
regulations  implementing  it.  This 
document  corrects  certain  citation  errors 
in  the  August  final  rule. 

EFFECTIVE  DATE:  These  corrections  will 
be  effective  December  6, 1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Becky  L  Bentson,  OfHce  of  the  General 
Counsel,  Department  of  Transportation, 
400  7th  Street  SW.,  Washington,  DC 
20590,  (202)  472-5577. 
SUPPLEMENTARY  INFORMATION:  Since 

this  amendment  merely  revises  several 
incorrect  statutory  citations  in  the  rule, 
notice  and  comment  are  unnecessary 
and  good  cause  exists  for  making  the 
amendment  effective  upon  publication. 
The  amendment  is  not  major  imder  E.O. 
12291  or  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures.  It  has  no  economic  impact. 

List  of  Subjects  in  49  CFR  Part  90 

Audit  requirements  for  state  and  local 
governments,  Accounting. 

Corrections 

Accordingly,  under  the  authority 
contained  in  49  CFR  1.57(1),  49  CFR  Part 
90,  (50  FR  33339,  August  19, 1985)  is 
corrected  as  follows: 

1.  By  replacing  the  current  authority 
cite,  "Sec.  9(e)(2)  of  the  Department  of 
Transportation  Act  [49  U.S.C. 
1657(e)(2)r  with  "31  U.S.C.  7501  and  49 
U.S.C.  322." 

§  90.1    [Correctedl 

2.  By  replacing  the  cite.  "31  U.S.C.  75" 
in  the  first  sentence  of  §  90.1  with  "31 
U.S.C.  7501." 

§  90.3    [Corrected] 

3.  By  replacing  the  cite,  "section 
9(e)(2)  of  the  Department  of 
Transportation  Act  [49  U.S.C. 
1657(e)(2)]"  in  §  90.3  with  "49  U.S.C. 
322". 

Issued  in  Washington  D.C.  on  November 
29. 1985. 
linn ).  Marquez, 
General  Counsel. 
[FR  Doc.  85-28946  Filed  lZ-5-85;  8:45  am] 

BILUNG  CODE  4910-«2-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosph&ric 
Administration 

50  CFR  Part  652 
[Docket  No.  51189-5189] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  emergency  change  in 
annual  specification. 

summary:  NOAA  issues  a  notice  of 
emergency  change  in  an  annual 
specification  for  the  Fishery 


Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  (FMP). 
This  action  increases  the  annually 
selected  1985  ocean  guahog  quota  by 
500,000  bushels,  from  4,400,000  to 
4,900.000  bushels.  This  is  action  is 
intended  to  prevent  a  lengthy  closure  in 
the  ocean  quahog  fishery  during  the  last 
quarter  of  the  1985  fishing  year. 
EFFECTIVE  DATES:  November  22, 1985 
until  February  19, 1986  unless 
superseded  by  subsequent  notice  setting 
the  1986  annual  specification. 
ADDRESS:  Copies  of  the  FMP  are 
available  from  John  C.  Bryson. 
Executive  Director,  Mid-Atlantic  Fishery 
Management  Council,  2112/2115  Federal 
Building,  Dover,  DE 19901. 
FOR  FURTHER  INFORMATION  CONTACT 
William  B.  Jackson  (Fisheries 
Management  Specialist),  202-634-7432. 
SUPPLEMENTARY  INFORMATION:  This 

notice  of  emergency  change  was 
prepared  by  NMFS  at  the  request  of  the 
Mid-Atlantic  Fishery  Management 
Council.  The  purpose  of  this  action  is  to 
increase  the  1985  ocean  quahog  quota 
fi-om  4,400,000  bushels  (48  FR  57303, 
December  29, 1983)  to  4,900,000  bushels. 
The  additional  500,000  bushels  is 
consistent  with  the  objective  of  the  FMP 
to  maintain  the  fishing  over  a  full  year 
within  the  annual  range  of  4,000,000  to 
6,000,000  bushels. 

This  action  is  being  implemented 
using  emergency  authority  provided  to 
the  Secretary  under  section  305(e)(2)(B) 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act.  At  its  September 
1985  meeting,  the  Mid-Atlantic  Fishery 
Management  Council  voted  to  increase 
the  ocean  quahog  quota  by  up  to  500,000 
bushels. 

As  of  September  27,  the  ocean  quahog 
harvest  was  3.72  million  bushels  or  85 
percent  of  the  quota  with  75  percent  of 
the  fishery  year  completed.  The 
Regional  Director  acted  to  reduce  the 
fishing  time  for  ocean  quahog  fishing 
from  7  days  a  week  to  5  days  a  week  (50 
FR  46072,  November  6, 1985).  Reduction 
of  fishing  time  is  the  only  measure 
provided  by  the  FMP  to  affect  harvest 
reduction,  except  for  a  complete  closure. 

A  key  position  of  the  Council  is  that 
fishing  at  some  level  should  continue 
throughout  the  entire  year.  Restrictions 
on  fishing  time  and  short-term  closures 
(i.e.,  up  to  2  weeks),  if  necessary,  are 
preferable  to  long  closures  at  the  end  of 
the  year.  Because  of  the  demand  for 
product,  some  quahog  vessels  that  have 
permits  for  the  mid-Atlantic  surf  clam 
fishery  will  shift  to  surf  clam  fishing  in 
the  event  of  an  ocean  quahog  fishery 
closure.  Such  an  influx  of  additional 
effort  into  the  surf  clam  fishery  would 
further  increase  the  surf  clam  landings 


resulting  in  the  early  closure  of  that 
fishery. 

The  closure  of  these  fisheries  would 
have  severe  and  immediate  social  and 
economic  impacts.  Fishermen  would 
have  no  fishing  income  as  the  clam 
vessels  are  specialized  and  cannot  be 
readily  adapted  to  other  fisheries.  The 
clam  processing  plants  would  close  for 
lack  of  product.  In  addition  to  the 
interruption  of  processed  product  to  the 
markets,  plant  closures  would  create 
widespread  unemployment  in  this 
industry.  There  are  few,  if  any, 
alternative  employment  opportunities 
for  unemployed  plant  workers. 

For  the  reasons  specified  above,  the 
Secretary  issues  this  emergency  notice 
changing  the  1985  ocean  quahog  quota 
fit)m  4,400,000  bushels  to  4,900,000 
bushels  for  a  period  of  90  days  imless 
superseded  by  a  subsequent  notice 
specifying  the  1986  quota. 

Classificadon 

The  Assistant  Administrator,  NOAA, 
has  determined  that  this  action  is 
necessary  to  respond  to  an  emergency 
situation  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Assistant  Administrator  also 
finds  that,  due  to  the  possibility  of 
imminent  closure  of  the  fishery  and  the 
potential  for  economic  dislocation,  the 
reasons  justifying  promulgation  of  the 
action  on  an  emergency  basis  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportimity  for  comment  upon,  or  to 
delay  for  30  days  the  effective  date  of 
this  emergency  action,  under  the 
provision  of  sections  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act 

The  Assistant  Administrator  has 
determined  that  this  action  does  not 
directly  affect  the  coastal  zone  of  any 
State  with  an  approved  coastal  zone 
management  program. 

This  emergency  action  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  Order.  This  action 
is  being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  Order. 

This  action  increases  the  quota  %vithin 
the  scope  of  the  optimum  yield  range  set 
forth  in  the  FMP.  As  such,  the  Assistant 
Administrator  has  determined  that  it  is 
categorically  excluded  iroxa  the 
requirement  to  prepare  an 
environmental  document,  as  provided 
by  NOAA  Directive  02-10. 

This  action  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
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action  is  exempt  from 
the  Regulatory 
[:ause  it  is  being  issued 
opportuif  ty  for  prior  public 


This  emergenc  ' 
the  procedures  o 
Flexibility  .Act  b^a 
without 
comment. 


iinii.S.C.  ISOletsjq.) 

List  of  Subjects  i4  50  CFR  Fart  652 

Fisheries,  Fishihg, 
Dated:  Decembei 
Carmen ).  Blondin 

Deputy  Assistant 
Resource  Managen, 
Fisheries  Service. 

;FR  Doc.  85-29009  It  led  12-3-«5;  4:17  pmj 

BiUJNO  COM  3510-22-  H 
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Proposed  Rules 


Federal  Register 

VoL  SO.  No.  235 

Friday,  December  8,  1985 


Thts  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.   The  purpose  of  these  notii  es 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  rui^ 
making  pnor  to  the  adoption  of  tt>e  nnal 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  210. 225,  and  226 

Meat  Alternates  Used  in  Child  Nutrition 
Programs 

agency:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Nutrition 
Service  of  the  Department  of  Agriculture 
proposes  to  amend  regulations 
governing  the  meal  pattern  requirements 
for  the  National  School  Lunch  Program, 
the  Summer  Food  Service  Program,  and 
the  Child  Care  Food  Program  to  allow 
the  use  of  nuts  and  seeds  and  nut  and 
seed  butters  as  meat  alternates.  Peanut 
butter  has  always  been  included  as  a 
meat  alternate  in  the  Child  Nutrition 
Programs.  However,  despite  their 
nutritional  comparabihty  to  peanut 
butter  and  other  authorized  meat 
alternate  items,  nuts  and  seeds  and 
other  nut  and  seed  butters  are  not 
currently  recognized  as  making  a 
contribution  toward  Child  Nutrition 
Program  meal  pattern  requirements. 
With  the  changing  trend  in  food  habits, 
participants  in  the  Child  Nutrition 
Programs  have  requested  that  the  list  of 
allowable  meat  alternates  be  expanded 
to  accommodate  these  changes.  The 
Department  is  issuing  this  proposal  in 
response  to  these  requests,  in  an  effort 
to  estabUsh  more  consistent  crediting 
standards  and  to  provide  increased 
flexibility  in  menu  plaiming.  This 
proposal  will  allow  peanuts,  soynuts, 
tree  nuts  such  as  walnuts  (excluding 
acorns,  chestnuts,  and  coconuts],  and 
seeds  (that  are  nutritionally  comparable 
to  meat  or  other  meat  alternates]  to 
fulfill:  (1]  No  more  than  one-half  of  the 
meat/meat  altenate  requirement  for 
lunch/supper  patterns  for  all  Child 
Nutrition  Programs;  and  (2]  all  of  the 
meat/meat  alternate  requirement  for 
supplemental  food  (snack]  patterns  for 
the  child  care  and  summer  programs. 


The  Department  is  also  proposing  that 
in  additon  to  peanut  butter,  other  nut 
and  seed  butters  be  allowed  as  meat 
alternates  in  the  Child  Nutrition 
Programs.  To  provide  consistency  with 
the  proposed  requirement  for  nuts  and 
seeds,  this  proposal  will  allow  nut  and 
seed  butters  to  fulfill:  (1)  No  more  than 
one-half  of  the  meat/meat  alternate 
requirement  for  the  school  Itmch  and 
child  care  lunch/supper  patterns;  and  (2) 
all  of  the  meat/meat  alternate 
requirement  for  the  supplemental  food 
(snack]  patterns  for  the  child  care  and 
summer  program.  However,  in 
recognition  of  equipment  and  serving 
limitations,  the  proposal  will  allow  nut 
and  seed  butters  to  fulfill  all  of  the 
meat/meat  alternate  requirement  for  the 
summer  program  limch/supper  pattern. 

Since  peanut  butter  is  currently 
allowed  to  fulfill  all  of  the  meat/meat 
alternate  requirement  for  all  Child 
Nutrition  Program  meal  patterns,  the 
Department  is  also  willing  to  take 
comments  on  an  alternative  proposal  for 
nut  and  seed  butters.  This  alternative 
proposal  would  allow  peanut  butter  and 
other  nut  and  seed  butters  to  fulfill  all  of 
the  meat/meat  alternate  requirement  for 
the  school  lunch,  child  care,  and  summer 
program  lunch /supper  patterns  and 
supplemental  (snack)  patterns  for  the 
child  care  and  summer  program. 

date:  Conmients  must  be  postmarked 
on  or  before  January  21, 1986. 

ADDRESS:  Comments  may  be  mailed  to 
Alberta  C.  Frost,  Director,  Nutrition  and 
Technical  Services  Division,  Food  and 
Nutrition  Service,  USDA.  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  Comments  will  be  received  and 
may  be  inspected  at  Room  602,  Nutrition 
and  Technical  Services  Division,  Park 
Office  Center  Building.  3101  Park  Center 
Drive,  Alexandria,  Virginia,  during 
regular  business  hours  (8:30  a.m.  to  5:00 
p.m.  Monday  through  Friday]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Frost  at  the  address  listed  above  or 
call  (703]  756-3556. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  nonmajor  because  it  does  not 
meet  any  of  the  three  criteria  of  the 
Executive  Order.  It  will  not  have  an 
aimual  effect  on  the  economy  of  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices,  and  will  not  have  a 
significant  impact  on  competition. 


employment  investment,  productivity', 
innovation  or  on  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  This  proposal  provides  greater 
flexibility  to  schools  and  institutions 
participating  in  the  Child  Nutrition 
Programs,  rather  than  imposing  more 
restrictive  requirements  upon  them.  The 
overall  types  and  frequency  of  service  of 
foods  used  in  the  Child  Nutrition 
Programs  should  not  be  significantly 
affected  by  this  proposal.  Nuts  and 
seeds  and  nut  and  seed  butters  are 
currently  served  as  "other  foods"  which 
are  used  to  complement  meal  pattern 
requirements  in  the  Child  Nutrition 
Programs  to  meet  regional  and  ethnic 
food  prefemces. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Numbers  10.555, 10.558,  and  10.559 
and  are  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (Cite  7  CFR 
Part  3015,  Subpart  V,  48  FR  29112.  June 
24. 1983;  49  FR  22675,  May  31, 1984;  50 
FR  14088,  April  10. 1985] 

The  proposal  has  also  been  reviewed 
with  regard  to  the  provisions  of  Pub.  L 
96-354.  Robert  E.  Leard,  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  the  proposal  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  does  not  contain 
reporting  and  record  keeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act. 

Background 

The  National  School  Lunch  Act  and 
Child  Nutrition  Act  of  1966  require  that 
the  Secretary  of  Agriculture  set  minimal 
nutritional  requirements  for  meals 
served  in  the  Child  Nutrition  Programs. 
Meal  pattern  requirements  have  been 
established  for  specific  types  and 
amounts  of  food  to  be  served  in  each  of 
the  programs  that  the  Department 
admininisters.  These  meal  patterns  are 
designed  to  provide  a  flexible 
framework  for  foodservice  managers  to 
use  in  planning  nutritious  lunches  from  a 
wide  variety  of  foods  and  within  a 
diversity  of  regional,  cultural,  and  ethnic 
food  preferences.  From  time  to  time,  the 
Department  has  revised  these  meal 
patterns  to  reflect  new  knowledge  about 
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fulfiUaUorpe 
this  component 
meat  alternate^ 
beans  or  peas, 


food  consumpi  ion  habits  and  the  food 
preferences  of  children,  as  well  as 
nutritional  nee  ds. 

The  meal  paftem  requirements  for  the 
National  School  Lunch  Program. 
Summer  Food  Service  Program,  and 
Child  Care  Fo<  d  Program  specify 
amounts  of  foe  d  from  various  food 
components.  One  of  these  is  the  meat/ 
meat  alternate  component.  In  addition 
to  meat,  poultry,  and  fish,  various  meat 
alternates  are  fillowed  to  be  used  to 
t  of  the  requirement  for 
Currently  approved 
1  are  cheese,  cooked  dry 
.  ^ggs,  and  peanut  butter. 
The  Department  authorized  specific 
quantities  of  thpse  foods  as  meat 
alternates  bas^  on  their  protein  and 
vitamin/mineral  content  (e.g.  iron)  as 
compered  to  mtat  and  practicality  of 
serving  size.  In  approving  these  foods  as 
meat  altematei  the  Department  also 
considered  the  hieal  pattern  requirement 
for  lunch/suppf r  that  foods  used  to 
fulfill  the  meatimeat  alternate 
component  be  served  in  the  main  dish  or 
the  main  dish  apd  one  other  menu  item. 
Consistent  witH  this  requirement,  the 
Department  limjited  allowable  meat 
alternates  to  th^se  foods  that  were  not 
only  nutritionaly  comparable  to  meat, 
but  were  also  tiladitionally  recognized 
as  main  dish  it^s.  This  recognition  was 
based  on  knowledge  of  food 
consumption  habits  and  food 
preferences  at  tne  time. 

Food  consimiption  habits  and  food 
preferences  are  j  influenced  by  many 
cultural,  ethnic,  ieconomic  religious,  and 
environmental  fetors  and  are 

^ng.  These  changes  can 
I  are  used  in  meals.  Nuts 
I  variety  of  nut  and  seed 
j  playing  a  more 
id  popular  role  in  meals 
as  or  in  main  di^h  items.  Therefore,  in 
an  effort  to  morf  accurately  meet  the 
food  preference*  of  all  children 
participating  in  ihe  Child  Nutrition 
Programs  while  knaintaining  the 
nutritional  qualsy  of  the  meals  served, 
the  Department  Is  proposing  to  add  nuts 
and  seeds  and  liit  and  seed  butters  to 
the  list  of  accep jable  meat  alternates  for 
child  nutrition  nleal  pattern 
requirements. 

Issues  Address 

There  are  a  number  of  issues 
surrounding  the  use  of  these  foods  as 
meat  alternates.  The  following  is  a 
discussion  of  pe  tinent  issues  and  how 
the  Department  s  addressing  them  in 
the  proposed  rul  b. 

Regulations  f*  the  Child  Nutrition 
Programs  have  always  included  peanut 
butter  as  an  alio  wable  meat  alternate, 
but  not  peanuts  )r  other  nuts  and  seeds 


constantly  char 
affect  how  fooc 
and  seeds  and 
butters  are  no\ 
conventional 


UMI 


and  their  butters.  Consequently,  over  the 
years  the  Department  has  received 
requests  from  program  participants  to 
include  peanuts  and  other  nuts  and 
seeds  and  their  butters  as  meat 
alternates  in  the  Child  Nutrition 
Programs.  Peanuts  and  other  nuts  and 
seeds,  however,  have  generally  been 
considered  a  snack  food,  not  a  main 
dish  item,  as  are  the  other  currently 
approved  meat/meat  alternates  for  the 
Child  Nutrition  Programs.  In  the  past, 
there  had  been  concern  that  allowing 
peanuts  and  other  nuts  and  seeds  as 
meat  alternates  might  conflict  with 
nutrition  education  principles  and  good 
menu  planning  practices  by  allowing 
meals  to  be  served  that  might  not 
provide  a  traditionally  recognized 
entree. 

Although  nuts  and  seeds  used  in 
sufficient  quantity  to  meet  the  full  meat/ 
meat  alternate  requirement  for  lunchy 
supper  patterns  could  result  in  the 
service  of  a  snack  type  food  rather  than 
a  traditional  entree,  they  could  play  a 
positive  role  in  the  meal  when  used  in 
limited  amounts.  Nuts  and  seeds  used  as 
meat  alternates  can  add  variety  to  salad 
bars,  which  are  increasingly  popular  in 
the  Child  Nutrition  Programs.  Many 
ethnic  and  regional  dishes,  e.g.  oriental 
chicken  and  peanuts  and  peanut  soup, 
also  provide  a  traditional  use  for  nuts 
and  seeds  in  main  dish  items.  Nut  and 
seed  butters  can  also  play  a 
conventional  role  in  the  meal.  Peanut 
butter,  which  is  the  most  commonly 
used  butter,  is  traditionally  recognized 
as  an  entree,  i.e.  sandwich,  and  is 
currently  allowed  to  be  used  to  fulfill  all 
or  part  of  the  meat/meat  alternate 
requirement. 

Most  nuts  and  seeds  and  nut  and  seed 
butters  that  are  commonly  available  are 
nutritionally  comparable  to  meat  or 
other  currently  approved  meat 
alternates.  All  commonly  used  seeds 
and  nut  and  seed  butters  have  a  protein 
level  comparable  to  other  currently 
approved  meat  alternates.  Most  seeds 
are  also  comparable  to  or  greater  in  iron 
value  than  meat.  With  a  few  exceptions, 
commonly  available  tree  nuts,  sudi  as 
walnuts,  are  also  comparable  to  meat  in 
iron  value  and  hav6  a  protein  level 
comparable  to  other  currently  approved 
meat  alternates.  Exceptions  to  this 
include  acorns,  chestnuts,  and  coconuts. 
These  tree  nuts  have  extremely  low 
protein  levels  and  are  not  traditionally 
recognized  as  a  protein  source  or  meat 
alternate  in  meals.  Peanuts  and  soybean 
kernels  (soynuts),  although  commonly 
considered  nuts,  are  botanically  legumes 
and  related  to  dry  beans.  These  "nuts" 
have  a  higher  protein  value  than  tree 
nuts.  The  protein  level  of  peanuts  is 


comparable  to  meat,  and  soynuts  are 
greater  in  protein  value  than  meat. 

In  view  of  the  above,  the  Department 
is  proposing  to  allow  peanuts,  soynuts. 
tree  nuts  (excluding  acorns,  chestnuts 
and  coconuts],  and  seeds  (that  are 
nutritionally  comparable  to  meat  or 
other  meat  alternates)  as  meat 
alternates  m  the  Child  Nutrition 
Programs.  In  order  to  maintain  a 
traditionally  recognized  entree,  these 
nuts  and  seeds  would  be  allowed  to 
fulfill  no  more  than  one-half  of  the 
meat/meat  alternate  requirement  for  the 
school  lunch  pattern  and  lunch/supper 
patterns  for  the  child  care  and  summer 
programs.  However,  they  could  be  used 
to  fulfill  all  of  the  meat/meat  alternate 
requirement  for  supplemental  food 
(snack)  patterns  for  the  child  care  and 
summer  programs.  It  is  proposed  that  1 
ounce  of  allowable  nuts  and  seeds  be 
considered  equal  to  1  oimce  of  cooked 
lean  meat. 

The  Department  is  also  proposing  that 
in  addition  to  peanut  butter,  other  nut 
and  seed  butters  be  allowed  as  meat 
alternates  in  the  Child  Nutrition 
Programs.  To  provide  consistency  with 
the  proposed  requirement  for  nuts  and 
seeds,  peanut  butter  and  other  nut  and 
seed  butters  would  be  allowed  to  fulfill 
no  more  than  one-half  of  the  meat/meat 
alternate  requirement  for  the  school 
lunch  pattern  and  lunch/supper  pattern 
for  the  child  care  program  and  all  of  the 
meat/meat  alternate  requirement  for 
supplemental  food  (snack)  patterns  for 
the  child  care  and  svunmer  programs. 
However,  recognizing  service  and 
equipment  limitations,  it  may  be  difficult 
to  plan  menus  with  acceptable 
complimentary  meat/meat  alternate 
items  if  nut  and  seed  butters  are  limited 
to  one-half  credit  in  the  Summer  Food 
Service  Program.  Therefore,  peanut 
butter  and  other  nut  and  seed  butters 
would  be  allowed  to  fulfill  all  of  the 
meat/meat  alternate  requirement  for  the 
summer  program  lunch/supper  pattern. 
It  is  proposed  that  2  tablespoons  of  nut 
or  seed  butter  be  considered  equal  to  1 
ounce  of  cooked  lean  meat. 

As  an  alternative,  the  Department  will 
accept  comments  on  a  proposal  that 
peanut  butter  be  retained  as  a  meat 
alternate  that  may  fulfill  all  of  the  meat/ 
meat  alternate  requirement  for  all  Child 
Nutrition  Program  meal  patterns.  The 
Department  is  requesting  comments  on 
this  alternative  proposal  in  view  of  the 
traditional  contribution  that  peanut 
butter  has  made  in  children's  food 
service.  The  Department  also  proposes 
this  alternative  for  other  nut  and  seed 
butters,  to  provide  consistency  in 
crediting  all  items  within  the  same 
categorylis  peanut  butter. 


Federal  Register  /  Vol.  50.  No.  235  /  Friday.  December  6.  1985  /  Proposed  Rules 49935 


Nut  and  seed  flours  and  meals,  and 
formulated  wheat-based  and  corn-based 
"nuts"  are  excluded  from  consideration 
as  meat  alternates  in  this  proposal.  Nut 
and  seed  flours  or  meals,  as  well  as 
wheat  and  other  grain  flours,  are 
commonly  used  in  products  that      , 
contribute  toward  the  bread/bread 
alternate  component.  They  are  not 
recognized  as  a  protein  source  or  meat 
alternate  in  the  meal  except  as 
designated  as  "alternate  foods"  in  Child 
Nutrition  Program  regulations.  Appendix 
A:  Alternate  Foods  for  Meals,  in  7  CFR 
Parts  210,  225  and  226  authorizes 
processed  plant  protein  products  or 
vegetable  protein  products,  such  as  soy 
flour,  that  meet  required  nutritional 
specifications,  to  be  used  to  resemble 
and  substitute,  in  part,  for  meat,  poultry 
or  seafood.  Regulations  and  program 
guidance  also  authorize  the  use  of 
enriched  macaroni  products  with 
fortified  protein  made  from  plant  protein 
sources,  such  as  soy  flour  or  oil  seeds,  to 
meet  part  of  the  meat/meat  alternate 
requirement  when  used  with  meat, 
poultry,  seafood  or  cheese.  Formulated 
wheat-based  and  corn-based  "nuts"  are 
excluded  from  consideration  because 
they  are  not  naturally  occurring  nuts, 
but  formulated  snack-style  foods  for 
which  no  standards  of  identity  have 
been  established. 

School  Breakfast  Program 

This  proposal  does  not  amend  the 
meal  pattern  requirements  for  the 
School  Breakfast  Program,  because  the 
service  of  meat/meat  alternates  is  a 
recommendation  and  not  a  requirement 
for  this  program.  However,  in  the  event 
this  proposal  is  published  as  a  flnal  rule, 
nuts  and  seeds  and  nut  and  seed  butters 
as  deflned  in  such  rule,  will  also  be 
applicable ior  use  as  meat  alternates  in 
the  School  Breakfast  Program. 

Final  Rule 

To  provide  clarity,  the  meal  pattern 
charts  for  Parts  210,  225,  and  226 
presented  in  this  proposal  reflect  only 
the  proposed  amendments  to  the  meat/ 
meat  alternate  component  and  contain 
several  footnotes.  When  the  final  rule  is 
published,  the  footnotes  will  be 
rearranged  and  incorporated  into 
regulatory  text  as  appropriate,  and  the 
meal  pattern  charts  will  appear  in  their 


entirety.  Additionally,  when  this  rule 
becomes  final,  the  Department  will  issue 
guidance  material  on  the  use  of  nuts  and 
seeds  and  their  butters  in  the  Child 
Nutrition  Programs.  This  guidance 
material  will  further  define  the  various 
types  of  nuts  and  seeds  available  on  the 
market  that  could  be  used  as  meat 
alternates  in  child  nutrition  meal 
patterns. 

Comment  Period 

The  Department  is  providing  a  4S-day 
comment  period  on  this  proposal. 
However,  commentors  are  urged  to 
submit  their  reconunendations  as 
quickly  as  possible  to  enable  the 
Department  to  begin  its  preliminary 
evaluation  of  comments  prior  to  the 
close  of  the  comment  period.  The 
Department  anticipates  completion  of 
the  official  comment  analysis  and 
publication  of  a  final  rule  early  enough 
to  give  school  food  purchasing  officials, 
food  suppliers,  and  school  menu 
planners  the  opportunity  to  include  any 
newly  approved  foods  in  their  plans  for 
School  Year  1985-86.  The  Department 
will  expedite  the  rulemaking  process  to 
enable  many  school  officials  to  sign 
contracts  for  the  purchase  of  foods 
during  the  1985-86  school  year. 

Comments  Requested 

In  addition  to  nuts  and  seeds  and  their 
butters,  the  Department  is  aware  that 
the  use  of  yogurt  and  tofu  as  or  in  main 
dish  items  has  become  increasingly 
popular  in  the  diets  of  various  segments 
of  the  population.  Therefore,  the 
Department  solicits  comments  regarding 
amendment  of  the  regulations  to  allow 
these  foods  as  meat  alternates  in  the 
Child  Nutrition  Programs.  Specifically, 
the  Department  has  received 
recommendations  that  the  following 
items  be  added  as  meat  alternatives:  (1) 
Plain  or  flavored  yogurt,  excluding 
frozen  forms,  and  (2)  regular  or  firm  tofu 
(8  percent  minimum  protein  content), 
excluding  frozen  forms.  Frozen  forms  of 
these  products  are  commonly  used  as 
desserts  and,  therefore,  have  not 
generally  been  recommended  as  meat 
alternates.  Comments  are  specifically 
requested  on  proposing  regidations  to 
allow  yogurt  and  tofu  as  meat 
alternates. 


Additionally,  the  Department  has 
previously  allowed  the  use  of  tofu  on  an 
experimental  basis  in  some  schools  and 
has  received  no  negative  reports. 
However,  we  are  concerned  that  studies 
conducted  by  the  Food  and  Drug 
Administration  have  shown  that  moist 
soy  products,  including  tofu,  can  support 
the  rapid  and  progressive  growth  of 
pathogenci  bacteria.  Therefore,  the 
Department  is  specificially  calling 
attention  to  this  issue  and  requesting 
comments  on  the  sanitation  issues 
presented  by  tofu  and  its  consumption 
by  young  children. 

List  of  Subjects 

7  CFR  Part  210 

Food  assistance  programs,  National 
School  Lunch  Program,  Grant 
programs — social  programs,  Nutrition, 
Children,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  225 

Food  assistance  program.  Grant 
programs — health.  Infant  and  children. 
Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  226 

Daycare,  Food  assistance  programs. 
Grant  programs — health,  Infants  and 
children.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  Parts  210,  225,  and  226 
are  proposed  to  be  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citations  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sees.  2-12.  60  Stat  230.  as 
amended:  sec.  10,  80  Stat  889.  as  amended;  84 
Stat.  270;  42  U.S.C.  1751-1760, 1779,  unless 
otherwise  noted. 

2.  In  S  210.10,  the  School  Lunch 
Pattern  table  is  amended  by  revising  the 
requirement  for  peanut  butter  and 
adding  other  nut  and  seed  butters  and 
nuts  and  seeds  as  meat  alternates  as 
follows: 

§  210.10    RequkewnU  for  hjnclies. 


r 
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Table  1 

MWrauro  Quantltiea 

CompoHMi 

GfDup  1.  age  1-2 

UMKHOOO 

Grouo  H,  age  3-4 
IpraachooO 

^.W^ 

Group  IV,  age  9 
and  oMar  (4-12) 

quanmiea,  group 

V.  12  years  and 

oUar  (7-12«) 

UmI  or   Mwl  MMmM 

•dbto  portmn  M  w«v«D| 

•  •                            •                            . 

'»'»**1'  "*  •»     1  Tb«p«=:50% 

PMtt  butltr.  loynut  butter,  or  Mtwr  nut 

or  ned  butters. 

Peenus.  toynuls.  tree  nuts,  or  sees  ''• W  ar'=50% 

or  any  equKtMni  quantity  o(  any  combn*- 

Kon  a<  any  abowa. 

•  •                             .                              . 

• 

1WTtap«-50% 

• 
• 

• 

iWTbap*=50% 

• 

• 

2  Tbap<=SO% 
1oz<=S0% 

• 

3Tb«p«»50% 
H4oi<=50% 

*|«oa*ia«aa  wm  bejraorganind  hi  Inat  nM). 


toUMl 


S!!^?^L^  "  ••^  ***■"  or  nuts  or  seeds  shall  be  combined  »«ith  anottier  meat/meat  alternate 
aceowjodale  the  sannce  of  oti-sne  bag  Punches,  ^4ut  and  seed  buners  may  be  used  to  Mlill  aH  o1 


^ ■•  l)eji<aorgani 

,  lJ*ow»^  •*"  ^^'^A  •*  '•quwrnant  Shan  be  nial  wMi  nut  or  seed  butters  or  nuts  or 

•»^SZl!I2'!S2rii£EK2r!5J!l?  '•*~^  ••  '^'"^  tor  nut  or  seed  butters  to ,-„  . 

■jaiwqwjww  jjjw  o(l-s#a  bag  Utchaa  are  serrad  For  purpoaes  o<  oetemwung  corronauon*.  2  Tbap.  o<  nut  or  seed  butters  or  T  02.  o»  nut  or  see*  i'Wi«'a»nrtoTi~rt"2o5^tei; 

— nirloursmaybeuaedaaan  ingi«»ani  n  a  breed/bread  aNemwe.  but  shal  /«  be  uaed  aa  a  meat  alternate  except  as  defined  w^  Appendix  A  Alternate  Foods  and 


•Nulandaaed 


PART  225-SUMa|ER  FOOD  SERVICE 
PROGRAM 


1.  The  authority 
continues  to  read 


IS 


a(C 


citations  for  Part  225 
follows: 


2113 


Authority:  Sees. 
Pub.  L  97-35.  sees. 
499.  Bees.  5.  7.  la  Pul^. 
(42  U.S.C  1771):  sec. 
1325  (42  U.S.C.  1761); 
Stat.  211  (42  U.S.C 
noted. 


.  807.  809.  816.  and  817. 

and  206,  Pub.  L  96- 

L  95-627.  95  StaL  3603 

J.  Pub.  L  85-166. 91  Stat 

sec.  7.  Pub.  L  91-248,  84 

lt59a)  unless  otherwise 


2.  §  225.20  paragraph 
supper  meal  patter  i 
(b)(3).  supplemen 
amended  by  revisi^ 
peanut  butter  and 
seed  butters  and  n 
alternates  as  follov^s: 


(b)(2).  lunch  or 
,  and  paragraph 
food  pattern,  are 
the  requirement  for 
I  idding  other  nut  and 
ts  and  seeds  as  meat 


922S.20    Meal  servl  M  raqukMiMfita. 


FoodCompor  mt 


b«mer    soynol  butte 
butsers. 


Tabi^  2. —Continued 


Food  Component 


*■■  ■ ' 
Miwnum 

amount 


Peanuts,  soynuts,  tree  nuts,  or  seed  ^  • 


1  oz 


in  program  guidelines,  that  are  nutritionally  comparable  to 
meat  or  otiier  meal  alternates  based  on  availat)le  nutritional 
data.  Acorns,  ctiestnuts.  and  coconuts  shall  not  be  used  as 
meal  alternates  due  to  their  low  proiein  content 

'Not  and  seed  meala  of  Hours  may  be  used  as  an 
ingreikent  m  a  bread/bread  aiiemate.  but  nor  as  a  meat 
alternate  except  as  defined  in  this  Secbon  under  paragraph 
(c)(3)  and  m  thia  part  under  Appendix  A,  Alternate  Foo5  lor 
MoqIs. 


an  equivatent  quantity  ot  any  combination  01  the  above 
meat/meet  altemates. 

•  •  •  •  •   (footnotes  wil  be  reorganized  in  final  rule) 

•No  more  than  50%  of  me  requirement  shall  be  met  with 
nots  or  seeds.  Nuts  or  seeds  ahat  be  combined  «»ith  anothar 
meat/moat  altemate  to  fulfill  the  requirement  For  purposes 
of  determining  conwmations.  1  oz.  of  nuts  or  seeds  is  equal 
to  1  oz.  of  cooked  lean  meat,  poultry  or  fish. 

'Tree  nuts  and  seeds  mduoe  nuts  and  seeds  as  defined 
»i  program  guKlelines.  mat  are  nutnuonally  con^iatable  to 
meal  or  omer  meat  alternates  based  on  available  numtional 
data  Acorns,  chestnuts,  and  coconuts  shall  nol  be  used  as 
meat  alternates  due  to  ttieir  low  protein  content. 

'l*jt  and  seed  meals  or  flours  may  be  used  as  an 
ingredient  m  a  bread/bread  altemate,  but  shall  nor  be  uaed 
as  a  meat  altemate  except  as  defined  in  this  section  under 
paragrapn  (cM3)  and  n  tma  part  under  Appendn  A  Altemate 
Foocfe  for  Meals. 


Table  3.— Supplemental  Fooo 


Table  2.— Li  nch  on  Supper 


Food  component 


Mininiuni 
amount 


Meat  and  IMeat  Altemates 


Mwwnum 
amount 


Meat  and  I  leal  AHemalet 


Peanut  butter,  soynut  butter,  or  other  nut  or    2  Tbap. 
seed  butters. 
or 

Peanuts,  soynuts,  tree  nuts,  or  seeds  ". 1  oi. 

or 
An  eiyjivalent  quantity  of  any  combination  of  the  above 
meat/ meat  attamates. 


or  other  nut  or    4  Tbsp. 


•  •  •  '  ■   (footnotes  wiN  be  reorganized   in  final   nile) 
'Tree  nuts  and  seeds  include  nuts  and  seeds,  as  defined 

Table  4.— Lunch  or  Supper 


PART  226-CHILO  CARE  FOOD 
PROGRAM 


1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Sees.  810  and  820.  Pub.  L  97-35. 
the  Omnibus  Reconciliation  Act  of  1981;  sec 
2.  Pub.  L  95-627,  92  Stat.  3603  (42  U.S.C. 
1766);  sec.  10.  Pub.  L  89-642,  80  Stat.  889  (42 
U.S.C.  1779),  unless  otherwise  noted. 

2.  In  Section  228.20  paragraph  (c)(2). 
lunch  or  supper  pattern,  and  paragraph 
(c)(3),  supplemental  food  pattern,  are 
amended  by  revising  the  requirement  for 
peanut  butter  and  adding  other  nut  and 
seed  butters  and  nuts  and  seeds  as  meat 
altemates  as  follows: 


§  226.20    Requirement  for  meals 


Food  components 


*9e  '  uplo3 Age  3  up  to  6  Age  6  up  to  12  < 


MEAT  AND  MEAT  ALTERNATES 
*  •  • 

P°anul  butter,  soyrut  butter,  ir  other  not  or  seed  butters „ 


1T»iap'=50% H4Tbsp'=50% 2Tbsp'=50%. 
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Tabl£  4-Continued 

Food  componenM                                                                                             Ag*  1  19  to  3        Ag»3upto6 

A-.*  to 

or 
Peanuts,  loynuti.  tra*  nut*,  or  MMta  *• Sw*-90%  %Ol'-SO%, 

1  oc'-90% 

or 
An  aauHitm*  ifiwi%  of  any  eantikmlioii  et  Mm  atna  muM/mimt  uMamulM 

•  '  *  (tootnota*  «■  be  raorganizod  in  ki^  futot 
'  No  more  than  50%  of  the  requnmanl  *M  be  met  wtlh  nut  or  wed  butter*  or  nutt  or  teed*.  Nut  or  eeed  bunar*  or  nut*  or  seeds  sfiaK  be  combined  w»t\  another  meat/meal  1 

to  fulfill  ttte  requremenl.  Exceptions  to  this  requiramenl  are  allowed  for  nut  or  seed  butlers  to  accommodaW  Hto  aamce  of  o«-a«e  bag  kmcfier  Nut  and  seed  butters  may  be  uaed  to  MM  al  of 
the  requrement  when  off-sMe  bag  hnchas  are  aan«d.  For  purposes  of  detennining  combinationa.  2  Tbap.  of  nul  or  seed  bulMrs  or  1  oz.  of  nuts  or  seeds  ■  sqainlanl  to  I  oz.  of  oookad  lean 
meal.  pouUiy  or  tish. 

•  tree  nuts  and  seeds  Include  niM  and  seeds,  as  defined  in  program  guidelinea.  that  are  nulntionaly  eomparabfe  to  meal  or  other  meat  mimalii  baaed  on  ai  alabli  nuMtanal  data. 
Acorns,  cheelnuts.  ma  coconiM  ahai  nol  A*  uaed  aa  meal  aNemates  due  to  their  low  protein  cortlent 

•  Nut  and  seed  meals  or  flours  may  be  uaad  aa  an  ingredient  in  a  bread/bread  aMemale.  but  shal  not  be  uaed  as  a  meal  aKemate  except  aa  daHnad  in  Appendh  A:  Aitomali  Foods  tar 
Meals,  and  in  program  guidance  malariala. 

Table  5.— Supplemental  Food 


Food  components 


Agal  I4>to3     Aga 


3«ptoe     *^«?' 


MEAT  ANO  MEAT  ALTERNATES 


Peanut  butter,  soynut  butter,  or  other  nut  or  seed  butters 

or 
Peanuts,  soynuts,  tree  nuts,  or  seed*  " 

or 
An  equivaletM  quanlily  of  any  combtnalion  of  the  abowe  meal/meat  alternates .. 


1  Ibap- 
Hoz.~ 


lltap- 


2Tba^ 
lac 


*  *  *  (footnotes  will  be  reorganized  in  final  rule) 

'  Tree  nuts  and  seeds  include  nuts  and  seeds,  aa  defined  in  program  guidelines.  Itiat  are  nulnlnnaly 
Acorns,  chestnuts,  and  coconuu  shaH  not  be  uaed  as  meat  aNemates  due  to  their  low  protein  conlanL 

■  tM  and  seed  meals  or  Dours  may  be  used  as  an  ingredient  in  a  bread/bread  aNamate,  but  shal  nor  be  uaed 
Meals,  and  in  program  guHlance  materials. 


to  meat  or  other  meat 
a*  a  meal  alternate  except 


on 

in  Appenifa  A: 


AMsnwto  Foods  tor 


Dated:  December  3, 1985. 
John  W.  Bode, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  85-28961  Filed  12-5-85;  8:45  am] 
BILUNQ  CODE  *41»-W-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  71  and  80 
[Docket  No.  85-121] 

Paratut>erculosis  in  Domestic  Animals 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Reopening  of  comment  period 
for  proposed  rule. 

SUMMARY:  This  document  reopens  the 
comment  period  for  a  proposed  rule 
which  proposed  to  remove  Federal 
restrictions  on  the  interstate  movement 
of  domestic  animals  affected  with 
paratuberculosis.  This  action  is  needed 
to  allow  interested  persons  adequate 
time  in  which  to  prepare  comments. 
DATE:  Written  comments  must  be 
received  on  or  before  January  6, 1988. 
ADDRESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS,  USDA.  Room  728,  Federal 


Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  83-106.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  njRTHER  INFORMATION  CONTACT: 
Dr.  Ralph  L  Hosker,  Cattle  Diseases 
Staff,  VS,  APHIS,  USDA.  Room  818. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-438-8715. 
SUPPLEMENTARY  INFORMATION:  On 

September  17, 1985,  the  Department 
published  in  the  Federal  Register  (50  FR 
37673-37674)  a  document  which 
proposed  to  remove  the  regidations  in  9 
CFR  Part  80.  "Paratuberculosis  in 
Domestic  Animals."  and  corresponding 
regulations  in  9  CFR  Part  71  and  thereby 
delete  Federal  restrictions  on  the 
interstate  movement  of  domestic 
animals  affected  with  paratuberculosis. 

The  proposed  rule  provided  for  receipt 
of  comments  on  or  before  November  18, 
1985,  A  representative  of  a  veterinary 
medical  association  has  requested 
additional  time  for  the  association  to 
review  the  proposal  and  offer 
substantive  comments.  It  has  been 
determined  that  additional  time  is 
needed  to  allow  interested  persons 
adequate  time  in  which  to  prepare 
comments.  Therefore,  the  comment 
period  is  reopened  for  an  additional  30 


days.  Accordingly,  any  additional 
written  comments  must  be  received  on 
or  before  January  6, 1986. 

Done  at  Washington.  D.C  this  2d  day  of 
December  1985. 

G.|.  Fichtnor, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

[FR  Doc.  85-29010  Filed  12-5-85;  8:45  am] 

BILUNQ  CODE  34tO-*4-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  556 

[Na  85-1024] 

Interstate  Branching  Within  the 
District  Of  Columbia,  Maryland,  and 
Virginia  Region 

Dated:  November  15, 1985. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  proposing  to  allow 
federal  associations  whose  home  offices 
are  located  in  the  District  of  Columbia  to 
establish  branch  offices  in  either 
Virginia  or  Maryland  (but  not  both), 
subject  to  certain  restrictions.  Tne  Board 
is  also  proposing  reciprocal  branching 
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rights  in  the  Dis  xict  of  Columbia  for 
federal  associat  ons  whose  home  offices 

or  Virginia. 
DATE:  Comments  must  be  received  by 
January  6, 198a 

AOORESS:  Send  f:omments  to  Director, 
Informatioii  Services  Section,  Office  of 
the  Secretariat,  t^'ederal  Home  Loan 
Bank  Board,  170  D  G  Street  NW., 
Washington,  EK  20552. 
RM  FURTMER  IN  FORMATION  COMTACT 
Gregory  B.  Smit  i,  Senior  Corporate 
Attorney,  Corpo  rate  and  Securities 
Division,  Office  of  the  General  Counsel, 
(202)  377-6454;  <  r  Joseph  A.  McKenzie, 
Financial  Econopiist,  Office  of  Policy 
and  Economic  Riesearch.  (202)  377-6763. 
SUPPLEMENTARY  INFORMATION: . 

Background 

Section  5  of  tl  e  Home  Owner's  Loan 
Act  of  1933  (12  I  r.S.C.  1464)  grants  the 
Board  plenary  a  ithority  to  regulate  the 
operations  of  federal  associations. 
Pursuant  to  this  authority,  the  Board  has 
always  had  the  ibility  to  permit  and  to 
regulate  branchi  ng  of  federal 
associations  on  loth  an  interests  and 
interstate  basis.  jSee  IBAA  v.  Federal 
Home  Loan  Bank  Board,  557  F.  Supp.  23 
(D.D.C..  1982).  However,  with  the 
passage  of  the  Uam-St  Germain 
Depository  Insti|ution  Act  of  1982 
("Gam-St  Germain  Act"),  a  federal 
association  thatlfails  to  qualify  as 
domestic  building  and  loan  association 
under  section  77pi(a)(19)  of  the  Internal 
Revenue  Code  of  1954  or  to  meet  the 
asset  composition  test  imposed  by 
subparagraph  (cj  of  that  section  is 
precluded  from  operating  branch  offices 
outside  the  statd  in  which  the 

Its  home  office.  12 

J). 
I  permitted  federally 
itions  to  branch  since 
lay  14, 1937),  although 
itement  on  bremching 
unitl  1967,  32  FR  20630 
1 1972,  the  Board 
amended  the  policy  to  emphasize  its 
preference  for  ihtrastate  operations  by 
stating  that  the  Board  generally  would 
not  approve  applications  for  branches 
outside  of  the  hdme  state  of  the 
association.  37  HR  3987  (February  25, 
1972).  Associations  that  had  acquired 
.out-of-state  branches  before  that  1972 
amendment  generally  were 
grandfathered  and  allowed  to  keep 
those  branches.  JThe  Board  made  it 
clear,  however,  that  it  had  the 
discretionary  authority  to  approve  the 


association  has  I 
U.S.C.  1464(r)  (li 
The  Board  has 
chartered  associ 
1937.  2  FR  825  (f 
its  first  policy  stj 
was  not  adoptee 
(Dec.  21. 1967). 


branching  of  fe( 


irrespective  of  tl^e  location  of  the 
branch. 


The  Board  ha: 


policy  of  prefere  race  for  instrastate 


iral  associations 


modified  its  general 


branches,  however,  because  of  the 
economic  and  financial  difficulties 
facing  the  thrift  industry.  In  order  to 
limit  its  exposure  in  dealingwith  the 
most  severely  crippled  thrifts,  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  has  used 
interstate  supervisory  mergers  or 
acquisitions  where  no  suitable  in-state 
aquiror  could  be  found.  In  response  to 
these  changes  and  in  order  to  codify  its 
procedures,  the  Board  amended  its 
policy  statement  on  branching  to 
specifically  authorize  interstate 
operations  by  federal  institutions 
resulting  fi-om  supervisory  mergers  or 
acquisitions.  See  Board  Resolutions  Nos. 
82-498,  47  FR  34125  (Aug  6, 1982);  81- 
157,  46  FR  19221  (Mar.  30. 1981);  and  81- 
496.  46  FR  45120  (Sept.  10, 1981).  These 
amendments  enabled  the  FSLIC  to  draw 
fit)m  a  wider  range  of  potential  merger 
partners  in  supervisory  situations  if  a 
suitable  in-state  partner  could  not  be 
found. 

On  June  14, 1979,  the  Board  proposed 
that  federal  associations  with  offices  in 
the  Washington  D.C.-Md.-Va.  Standard 
Metropolitan  Statistical  Area  (SMSA)  be 
permitted  to  establish  and  maintain 
branches  throughout  the  SMSA.  See 
Resolution  79-340. 44  FR  36057  (June  20, 
1979).  The  conmient  period  on  this 
regulation  was  extended  twice  in 
Resolutions  79-498,  44  FR  58744  (Oct.  11, 
1979)  and  81-5,  46  FR  3609  Qanuary  16, 
1981).  The  Board  received  substantial 
numbers  of  comments  on  that  proposal 
which  were  approximately  evenly 
divided  in  their  support  of  that  proposal. 
The  primary  grounds  voiced  in 
opposition  were  that  the  suburban  areas 
are  already  highly  competitive  and 
could  not  support  additional  branches. 

Discussion 

The  rule  now  proposed  recognizes 
that  the  basis  for  and  result  of  treatment 
of  Washington  D.C.  as  a  "state"  for 
branching  purposes  under  5  556.5  may 
well  be  inconsistent  with  the  basis  for 
limiting  branching  by  state  boundaries 
in  the  case  of  the  states.  In  no  other  area 
of  the  country  does  the  Board  restrict 
the  branching  activities  of  a  group  of 
institutions  to  a  single  city.  Since 
Washington,  DC  falls  in  no  state,  federal 
associations  located  in  Washington,  DC 
will  be  allowed  to  elect  one  of  the  two 
contiguous  states  in  which  to  establish 
branches. 

Some  of  the  reasons  the  Board  cited 
for  advancing  its  1979  proposal  were  to 
increase  competition,  enhance  consumer 
services  and  enable  federal  associations 
based  in  the  District  of  Columbia  to 
avoid  the  potentially  adverse  financial 
impact  of  a  small  geographical  market 
area.  Those  reasons  are  even  more 


BEST  COPY  AVAILABLE 


viable  today  given  the  accelerated 
population  growth  in  the  Washington 
suburban  area  and  declining  population 
growth  in  the  District  of  Columbia. 

The  Board  is  cognizant  of  the  District 
of  Columbia's  unique  situation. 
Although  it  is  currently  treated  like  a 
state  for  purposes  of  branching,  it  differs 
from  any  state  in  comprising  only  a  61- 
square-mile  wholly  lu-ban  area 
surrounded  by  two  contiguous  states. 
Federal  associations  with  home  offices 
in  the  District  of  Columbia  are 
effectively  precluded  from  expanding 
into  major  parts  of  the  metropolitan 
area,  but  federal  associations  in 
Maryland  and  Virginia  can  branch 
throughout  their  respective  states. 

Now  that  the  deregulation  of  deposit 
rates  is  nearly  complete,  the  actual  and 
potential  adverse  financial  effects  of 
such  an  extreme  demographic  constraint 
upon  District  of  Columbia-based  federal 
associations  are  clear.  While  the 
economy  of  the  District  of  Columbia  is 
relatively  strong,  its  suburbs  are 
experiencing  major  income, 
employment,  and  population  growth. 
Federal  associations  with  home  offices 
in  the  District  of  Columbia  must  rely 
upon  a  very  mature,  highly  competitive, 
and  geographically  compact  area,  with  a 
decreasing  population,  for  their  retail 
savings  growth.  District  of  Columbia- 
based  federal  associations  need  such 
growth  in  order  to  offset  low-yielding 
portfolios  of  mortgages  accumulated 
prior  to  the  deregulation  of  mortgage 
and  deposit  rates. 

The  Board  is  also  proposing  to  grant 
federal  associations  located  in 
Maryland  or  Virginia  reciprocal  rights  to 
establish  and  maintain  branch  offices  in 
the  District  of  Columbia.  The  number  of 
associations  doing  business  in  the 
Deistrict  of  Columbia  has  decreased 
over  the  last  ten  years.  The  resulting 
increase  in  competition  for  deposits  and 
loans  should  therefore  benefit  the 
residents  of  the  District  of  Columbia. 

Current  Proposal 

The  proposed  rule  pertains  only  to 
institutions  with  a  federal  charter.  The 
proposed  rule  would  amend  the  Board's 
branching  policy  statement  in  12  CFR 
556.5  to  allow  federally  chartered 
institutions  (federal  savings  and  loan 
associations  and  federal  savings  banks) 
whose  home  offices  are  in  the  District  of 
Columbia  to  establish  and  maintain 
branches  in  non-supervisory 
transactions  in  either  Maryland  or 
Virginia  (but  not  both).  The  proposed 
rule  specifies  a  procedure  for  a  federal 
association  headquartered  in  the  District 
of  Columbia  to  notify  its  Supervisory 
Agent  of  which  of  the  two  states  it 
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selects  for  branching.  The  rule  would 
also  allow  federal  assoications  whose 
home  offices  are  in  Maryland  or  Virginia 
to  branch  into  the  District  of  Columbia  in 
nonsupervisory  transactions. 

District  of  Columbia-based  federal 
associations  with  full  branching  rights  in 
either  Maryland  or  Virginia  acquired 
pursuant  to  another  provision  of  the 
Board's  branching  policy  statement . 
S  556.5,  would  not  be  permitted  to 
branch  into  the  other  state  pursuant  to 
the  branching  permitted  by  the  proposal. 
However,  under  the  proposed  rule, 
District  of  Columbia-based  associations 
not  having  full  branching  rights  in 
Maryland  or  Virginia  but  having 
grandfathered  branches  in  such  state 
agquired  prior  to  the  effective  date 
(February  25, 1972)  of  the  Board's 
general  policy,  §  556.5(a)(3)(i), 
prohibiting  interstate  branching,  could 
retain  those  grandfathered  branches  and 
still  establish  and  maintain  branches  in 
the  state  (either  Maryland  or  Virginia)  in 
which  it  did  not  have  the  grandfathered 
branches.  Moerover,  the  proposed  rule 
would  not  affect  any  existing  full 
branching  rights  in  Virginia  and 
Maryland  that  a  District  of  Columbia- 
based  federal  association  had  acquired 
under  another  provision  of  the  Board's 
branching  policy  statement 

The  interstate  branching  rights 
granted  under  the  proposed  rule  could 
not,  however,  be  acquired  by  an 
institution  not  having  a  home  office  in 
Maryland,  Virginia  or  the  District  of 
Columbia.  Therefore,  for  example,  a 
Florida-based  federal  association  having 
full  branching  rights  in  Virginia  that 
were  acquired  in  a  supervisory 
transaction  under  §  556.4(a)(3]  (ii)  and 
(iv)  would  not  be  entitled  to  establish 
and  maintain  branches  in  the  District  of 
Columbia  under  the  proposed  rule. 
Moreover,  that  association  could  not 
acquire  District  of  Columbia  branching 
rights  under  the  proposed  rule  by 
changing  its  home  office  to  Virginia. 
Nor,  for  example,  could  a  Pennsylvania- 
based  federal  association  acquire  full 
branching  rights  in  the  District  of 
Columbia  by  acquiring,  by  a  supervisory 
merger,  a  Virginia-based  association 
that  had  established  branches  in  the 
District  of  Columbia  pursuant  to  the 
propossed  rule.  The  Pennsylvania-based 
association  could  retain,  as 
grandfathered  branches,  the  existing 
District  of  Columbia  branches  it 
acquired  as  part  of  that  merger  but  could 
not  establish  additional  branches  in  the 
District  of  Columbia.  Moreover,  it  could 
not  acquire  branching  rights  in  the 


District  of  Columbia  by  changing  its 
home  ofHce  to  Virginia  or  the  District  of 
Columbia. 

The  Board  has  made  a  preliminanry 
determination  that  this  proposal  would 
reduce  the  anomalous  treatment  of 
institutions  based  in  the  District  of 
Columbia.  The  proposal  also  would 
serve  the  convenience  and  needs  of 
consumers  in  the  District  of  Columbia, 
Virginia  and  Maryland,  without  harming 
existing  institutions  in  those 
jurisdictions,  by  increasing  competition 
in  those  areas  and  at  the  same  time 
reducing  the  risk  to  the  FSLIC  and  by 
promoting  the  continued  existence  of 
institutions  serving  the  consumers  in  the 
District  of  Columbia  in  prior  to  enhance 
the  financial  viability  of  those 
institutions. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  Pub.  L  96-354,  94  StaL 
1164  (September  19, 1980).  die  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legakbasis 
underlying  the  proposed  rule.  These 
elements  have  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  this  proposal. 

2.  Small  entities  to  which  the  rule 
would  apply.  The  proposed  rule  would 
apply  to  all  federal  associations  in  the 
affected  area  regardless  of  size. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  The  proposed  rule 
would  not  have  a  disproportionate  effect 
on  small  institutions,  nor  is  it  expected 
that  the  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap  or  conflict  with 
the  proposal. 

5.  Alternatives  to  the  proposed  rule. 
No  alternatives  to  the  proposal  would 
better  attain  the  goals  of  the  proposal 
without  conflict  to  a  greater  degree  with 
the  Board's  long-stated  preferences  for 
intrastate  branching. 

List  of  Subjects  in  12  CFR  Part  556 

Savings  and  Loan  associations. 
Branching. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  proposes  to  amend  Part  556, 
Subchapter  C,  Chapter  V.  Title  12  of  die 
Code  of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 


PART  556— STATEMENTS  OF  POLICY 

1.  The  authority  for  Part  556  would 

continue  to  read  as  follows: 

Authority:  Sec.  5, 48  Sut  132.  as  amendad: 
12  U.S.C.  1464,  Reorg.  Plan  No.  3  of  1947;  9 
CFR.  1943-1948  Comp.,  unless  otherwise 
noted. 

2.  Amend  §  556.5  by  adding  new 
paragraphs  (a](3]  (v)  and  (vi)4bereto,  a» 
follows: 

S  556.5    EstabHstinfMfitofbranctiorfleM. 

(a)  General.  *  '  * 

(3)  •  •  • 

(v)  Notwithstanding  paragraph 
(a)(3)(i)  of  his  section,  the  Board  may 
approve  the  establishment  of  branches 
in  either  Maryland  or  Virginia,  but  not 
both,  by  an  association  whose  home 
office  is  located  in  the  District  of 
Columbia;  Provided,  that  if  the 
association  may  branch  on  a 
nonsupervisory  basis  in  Maryland  or 
Virginia  (excluding  any  grandfathered 
branches)  under  any  other  paragraph  of 
this  section  other  than  (a)(3)(ii),  it  may 
not  branch  into  the  other  state  solely 
pursuant  to  his  paragraph,  (a)(3)(v):  and 
Provided  further,  that  the  association 
has  informed  the  Supervisory  Agent  in 
writing  of  its  chosen  state  for  further 
branching  within  120  days  after 
[effective  date  of  final  regulation]  or  at 
the  time  of  obtaining  its  Federal  charter 
and  the  state  selected  may  not  be 
changed  by  the  association  after  it  has 
obtained  Board  approval  of  a  branch  in 
that  state;  and  Provided  further,  that  the 
Board  generally  will  not  approve  a 
branch  under  diis  paragraph.  (a)(3)(v),  if 
the  association's  eligibility  for  approved 
of  the  branch  under  this  paragraph 
would  result  from  a  change  in  the 
location  of  the  association's  home  office. 

(vi)  Notwithstanding  paragraph 
(a)(3)(i)  of  this  section,  the  Board  may 
approve  the  establishment  of  branches 
in  the  District  of  Columbia  by  an 
association  whose  home  office  is 
located  in  Maryland  or  Virginia: 
Provided,  that  the  Board  generally  will 
not  approve  a  branch  under  this 
paragraph.  (a)(3](vi),  if  the  branch's 
eligibility  for  approval  under  this 
paragraph  would  result  from  a  change  in 
the  location  of  the  association's  home 
office. 


By  the  Federal  Home  Loan  Bank  BoanL 

Jeff  Sconyers. 

Secretary. 

[FR  Doc.  85-29000  Hied  12-5-85;  8:45  ami 
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and  Loan  Insurance 
Repurchase  Agreements 
Ayreements 


22.1965. 

Home  Loan  Bank 
rule. 


;  The  F  ederal  Home  Loan  Bank 
Board  ("Board") ,  as  operating  head  of 
the  Federal  Savi  ngs  and  Loan  Insurance 
Corporation  ("F!  ILIC"  or  "Corporation"), 
is  proposing  to  a  dopt  a  formal  statement 
of  policy  regardfig  practices  and 
procedures  that  khould  be  followed  by 
insured  instituti*  tns  that  enter  into 
repurchase  agrei  iments  and  reverse- 
repurchase  agre(  iments.  The  Board's 
statement  of  pol  cy  essentially  would 
adopt  in  its  entii  ety  the  Federal 
Financial  Institu  tions  Examination 
Council  Supervi)  ory  Policy  on 
Repurchase  Agn  cements  of  Depository 
Institutions  with  Securities  Dealers  and 
Others,  which  pi  ovides  quidance  and 
establishes  safej  uards  for  depository 
institutions  that  inter  into  repurchase 
agreements  and  reverse-repurchase 
agreements.  The  Board  is  proposing  to 
adopt  this  stateisent  of  policy  in  oi^er  to 
provide  guidance  to  insured  institutions 
for  reducing  substantially  their  exposure 
and  that  of  the  FBUC  to  losses  resulting 
from  imprudent,  negligent  or  fraudulent 
trading  practices  by.  or  failiu^s  of,  the 
securities  dealerjcoimterparties  in 
repurchase  agreements  and  reverse- 
repurchase  agreements. 

DATE  Comments  must  be  received  by 
January  8, 1986. 

ADDRESS:  Send  c  omments  to  Director, 
Information  Seni  ices  Section.  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW., 
Washington,  DC  120552.  Comments  will 
be  available  for  iispection  at  this 
address. 

FOR  njRTHER  MTORMATION  CONTACT 

Donna  R.  Gunth^r,  Assistant  Director 
(202/377-6427).  dt  Julie  L  Williams. 
Associate  General  Counsel  and  Director 
(202/377-6459),  Corporate  and  SecuriUes 
Division,  Office  0f  General  Counsel. 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington.  DC  20552. 

tOPPtEMENTARY  INFORMATION:  During 

the  past  several ;  rears,  a  number  of 
dealers  engaging  exclusively  in 
transactions  invqlving  United  States 
government  or  fejderal  agency  securities 
("government  securities  dealers")  have 
failed,  resulting  ih  substantial  losses  to 
the  insured  instit  jtions  and  other 


UMI 


entities  with  which  they  transacted 
business.'  In  many  cases,  these  losses 
allegedly  were  caused  by  imprudent, 
negligent  or  fraudulent  trading  practices 
by  the  government  securities  dealers, 
who  where — and  continue  to  be — 
unregulated  by  any  government  agency 
or  self-regulatory  body.*  and  by  the 
failure  of  insured  institution  to  take 
certain  precautions  against  such  trading 
practices.  Despite  the  widespread 
publicity  accorded  the  recent  failures  of 
certain  government  securities  dealers, 
numerous  insured  institutions  continue 
to  enter  into,  on  a  regular  basis, 
repurchase  agreements  ("repos")  and 
reverse-repurchase  agreements 
("reverse  repos")  with  government 
securities  dealers  as  a  means  of 
receiving  a  high  yield  on  the  investment 
of  their  earnings  and  as  a  resource  of 
low-cost  funds  for  investment  or 
operations.' For  example,  a  recent  study 


'The  following  major  government  securitie* 
dealer*  have  failed  since  May  1982,  causing  total 
loasea  of  approximately  $996  million  to  the  insured 
institutions  and  other  entities  with  which  they  dealt: 
Drysdale  Government  Securities,  Inc.  (May  1962), 
Comarktiune  1962).  Lombard-Wall.  Inc.  Quly  1962), 
Lion  Capital  Croup  (May  1984).  RTI)  Seciirities,  Inc. 
(May  1964).  ESM  Government  Securities.  Inc. 
(March  1985).  and  Bevill.  Bresler  &  Schulman  Asset 
Management  Corp.  (April  1985). 

'The  Board  is  aware  that  Congress  has  under 
consideration  several  legislative  proposals  to 
regulate  government  securities  dealer*,  however, 
none  have  been  enacted  into  law. 

'  A  repo  is  a  transaction  involving  the  sale  of  a 
security  or  securities  by  a  counterparty  to  an 
insured  institution,  subject  to  an  agreement  by  the 
counterparty  to  repurchase  the  securities  on  a  date 
certain  for  a  specified  price,  which  equals  the 
original  purchase  price  plus  a  premium  or  interest  at 
a  stipulated  rale.  From  the  perspective  of  the 
securities  dealer  counterparty,  a  repo  is  considered 
as  a  sale  of  securities  subject  to  a  repurchase 
agreement,  and  is  analogous  to  a  secured  borrowing 
in  which  the  counterparty  borrows  cash  from  an 
insured  institution  and  grants  such  "lender"  a 
security  interest  in  the  securities  "sold"  by  the 
counterparty  to  the  insured  institution.  From  the 
perspective  of  the  insured  institution,  a  repo  is 
considered  an  investment,  and  is  analogous  to  a 
cash  loan  to  the  counterparty  secured  by  the 
securities  "purchased"  by  the  insured  institution 
from  the  counterparty. 

A  reverse  repo  ia  essentially  the  same  transaction 
viewed  from  a  different  perspective.  A  reverse  repo 
is  a  transaction  involving  the  sale  of  a  security  or 
securities  by  an  insured  institution  to  a 
counterparty,  subject  to  an  agreement  by  the 
insured  institution  to  repurchase  the  identical 
securities  on  a  date  certain  for  a  specified  price, 
which  equals  the  original  purchase  price  plus  a 
premium  or  interest  at  a  stipulated  rate.  From  the 
perspective  of  the  securities  dealer  counterparty,  a 
reverse  repo  is  considered  an  investment,  and  is 
somewhat  analogous  to  a  secured  loan  in  which  the 
counterparty  loans  cash  to  an  insured  institution  in 
exchange  for  a  grant  to  it  of  a  security  interest  in 
certain  securities  held  by  the  institution.  From  the 
perspective  of  the  insured  institution,  a  reverse  repo 
is  analogous  to  a  sale  of  securities  subject  to  a 
repurchase  agreement  and  is  considered  a  secured 
borrowing  in  an  amount  equal  to  the  purchase  price 
of  the  security  or  securities.  During  the  term  of  the 
reverse  repo,  the  insured  institution  continues  to 
receive  interest  payments,  and  if  the  securities  are 


of  this  subject  conducted  by  the  Board's 
Offices  of  Finance,  Policy,  and  Economic 
Research,  and  District  Banks  and  the 
Department  of  Economic  Analysis  and 
Planning  of  the  Federal  Home  Loan 
Bank  of  Chicago  indicates  that  as  of 
year-end  1984,  insured  institutions 
comprised  nearly  30  percent  of  the 
reverse  repo  market,  and  their  use  of 
reverse  repos  grew  from  1,4  percent  of 
assets  as  of  December  31, 1980,  to  4.7 
percent  as  of  December  31, 1984.  The 
ratio  of  reverse  repos  to  total  assets  of 
insured  institutions  constituted  3.4 
percent  as  of  June  30. 1985.  The  Board  is 
concerned  about  the  degree  of  risk  to 
insured  institutions  and  to  the  FSLIC 
should  additional  government  securities 
dealers  fail.  Therefore,  the  Board 
believes  that  it  is  important  to  provide 
guidance  to  insured  institutions  entering 
into  repos  and  reverse  repos  in  order 
that  they  may  reduce  substantially  their 
risk  of  loss  and  that  of  the  FSLIC 
resulting  from  such  transactions. 

The  Federal  Financial  Institutions 
Examination  Council  ("FFIEC").  which 
is  composed  of  the  heads  of  the  Board, 
National  Credit  Union  Administration, 
Office  of  the  Comptroller  of  the 
Currency  and  Federal  Deposit  Insurance 
Corporation,  and  a  member  of  the 
Federal  Reserve  Board,  shares  the 
concerns  of  the  Board  in  this  regard.*  On 
October  22, 1985,  the  FFIEC  approved  a 
Supervisory  Policy  on  Repurchase 
A^ements  of  Depository  Institutions 
with  Securities  Dealers  and  Others 
("FFIEC  Policy  Statement"),  which  it 
recommended  be  adopted  by  all  of  its 
component  agencies.^  The  FFIEC  stated 
in  its  October  22  press  release  that  the 
FFIEC  Policy  Statement  was  developed 
to  help  depository  institutions  avoid 
adverse  consequences  that  might  result 
from  bankruptcies  of  government 
securities  dealers.The  FFIEC  Policy 


mortgage-backed  federal  agency  debt  obligations,  it 
also  receives  principal  payments. 

The  terms  repo  and  reverse  repo  generally  are 
used  to  describe  transaction  from  the  perspective  of 
the  securities  dealers  participant  in  the  transaction. 
Thus,  for  example,  while  a  transaction  that 
constitutes  a  repo  for  the  dealer*  is  also  a  reverse 
repo  for  the  insured  institution,  it  will  be  described 
as  a  repo. 

'The  FFIEC  was  created  under  the  Financial 
Institutions  Regulatory  and  Interest  Rate  Control 
Act  of  197&  Pub.  L.  No.  9S-63a  92  StaL  1164  (Nov. 
10, 1978),  which  directed  the  FFIEC  to  promote 
uniformity  among  the  representative  agencies  with 
respect  to  examination  and  supervisory  policies  and 
procedures  and  to  help  rationalize  the  United 
States'  system  of  supervision  of  financial 
institutions. 

'The  Office  of  the  Comptroller  of  the  Currency, 
Federal  Reserve  Board,  Federal  Deposit  Insurance 
Corporation  and  National  Credit  Union 
Administration  adopted  the  FFIEC  Policy  Statement 
on  October  31. 1965.  November  1, 1965.  November 
12, 1985  and  November  14. 1985,  respectively. 
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Statement,  and,  accordingly.  Board's 
proposed  statement  of  policy 
incorporating  it,  contain  basic  safety 
and  soundness  guidance  for  minimizing 
the  credit-risk  exposure  of  depository 
institutions  that  engage  in  repos  and 
reverse  repos  and  for  controlling  the 
securities  used  to  collateralize  such 
transactions.  In  addition,  the  FFIEC 
Policy  Statement  provides  for  the  review 
of  depository  institutions'  written 
policies  and  procedures  by  the 
examination  staffs  of  the  component 
agencies  of  FFIEC  to  determine  the 
adequacy  of  such  policies  and 
procedures  in  light  of  the  FFIEC  Policy 
Statement  and  the  scope  of  each 
institution's  operations. 

Specifically,  the  FFIEC  Policy 
Statement  cautions  depository 
institutions  to  investigate  thoroughly 
and  regularly  the  financial  condition  and 
general  background  and  reputation  of 
counterparties  and  urges  depository 
institutions  entering  into  repos  and 
reverse  repos  with  unregulated- 
government  securities  dealers  to  verify 
that  the  dealers  are  in  compliance  widi 
the  Federal  Reserve  Bank  of  New  York's 
minimum  capital  requirements.  In 
addition,  the  FFIEC  Policy  Statement 
advises  depository  institutions  to  enter 
into  a  written  agreement  specific  to  a 
repo  or  reverse  repo  or  a  master 
agreement  governing  all  repos  and 
reverse  repos  with  each  counterparty 
and  to  obtain  and  compare  written 
confirmations  of  the  transactions.  The 
Policy  Statement  also  emphasizes  the 
importance  of  implementing  safeguards 
to  avoid  overcollaterlization  and  of 
establishing  and  maintaining 
appropriate  margin  requirements. 
Finally,  the  FFIEC  Policy  Statement 
addressed  position  and  exposure  limits 
and  lending  limitations  and  provides 
guidance  concerning  the  procedures  for 
obtaining  possession  or  conjrol  of  the 
securities  underlying  repos. 

The  Board  has  evaluated  the  FFIEC 
Pohcy  Statement  in  light  of  its  major 
concerns  regarding  the  repo  and  reverse 
repo  activity  of  insured  institutions,  and 
believes  that  the  FFIEC  Policy  Statement 
would  provide  sound  and  effective 
guidance  to  insured  institutions  in 
minimizing  their  exposure  and  that  of 
the  FSLIC  to  losses  resulting  from 
imprudent,  negligent  or  fraudulent 
trading  practices  by,  or  failures  of,  the 
counterparties  in  such  transactions.  The 
Board,  therefore,  is  proposing  to  adopt 
as  a  formal  statement  of  its  policy  the 
FFIEC  Policy  Statement  essentially  in  its 
entirety. 

The  Board  also  notes  that  the  market 
encompasses  certain  other  transactions 
similar  to  a  reverse  repo,  such  as  dollar 


reverse  repo,  dollar  reverse  repo  with 
rollover  or  extension,  and  rollover  of 
forward  commitment  to  purchase 
mortgage-backed  securities.  The  Board 
is  proposing  at  this  time  to  apply  the 
FFIEC  Policy  Statement  to  these  other 
transactions,  where  appropriate.  The 
Board  specifically  solicits  comments 
regarding  the  extent  to  which  the  FFIEC 
Policy  Statement  should  apply  to  these 
transactions,  the  risk  of  loss  to  insured 
institutions  attendant  upon  these 
transactions,  and  the  types  of 
safeguards  that  should  be  applicable  to 
institutions  that  engage  in  such 
transactions. 

The  Board  has  determined  that  a  30- 
day  public  comment  period  is 
appropriate  because  prompt  action  is  in 
the  public  interest.  The  proposed  policy 
statement  would  provide  much-needed 
guidance  to  insured  institutions  that 
enter  into  repos  and  reverse  repos,  and 
would  allow  the  Board  to  consider 
implementation  of  the  procedures  and 
safeguards  incorporated  in  the  FFIEC 
Policy  Statement  as  soon  as  possible, 
thus  reducing  substantially  their  risk  of 
loss  and  that  of  the  FSUC. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604  (1982),  the 
Board  is  providing  the  following  initial 
regulatory  flexibility  analysis: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  proposed  policy 
statement  These  elements  have  been 
discussed  elsewhere  in  the 
supplementary  information  regarding 
the  proposed  policy  statement. 

2.  Small  entities  to  which  the 
proposed  policy  statement  would  apply. 
The  proposed  poUcy  statement  would 
apply  to  all  insured  institutions. 

3.  Impact  of  the  proposed  policy 
statement  on  small  institutions.  To  the 
extent  that  the  rules  would  affect  small 
institutions,  this  has  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  the  proposed 
policy  statement. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  federal  rules  which 
duplicate,  overlap  or  conflict  with  the 
proposed  policy  statement. 

5.  Alternatives  to  the  proposed  policy 
statement  The  Board  does  not  perceive 
other  approaches  that  would  provide  the 
intended  regulatory  result  with  a  lesser 
impact  on  small  entities. 

List  of  Subjects  in  12  CFR  Part  571 

Savings  and  loan  associations, 
Insured  institutions. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  571.  Subchapter 


D,  Chapter  V,  Title  12  of  the  Code  of 
Federal  Regulatons,  as  set  forth  below. 

SUBCHAPTER  D-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  571— STATEMENTS  OF  POUCY 

1.  The  authority  for  Part  571  continues 
to  read: 

Audiority:  Sees.  402, 403.  407. 48  SUt.  1256. 
1257, 1280.  as  amended;  12  U.S.C.  1725, 1726, 
1730;  Reorg.  Plan  No.  3  of  1947,  3  CFR  1943-48 
Comp.,  p.  1071. 

2.  Add  a  new  {  571.19  to  read  as 
follows: 

S  571.19    RspurclMM  sgrsimnts  and 
revrse  repurchase  agrMwients. 

(a)  Scope.  Any  insured  institution 
shall  be  subject  to  the  policies  set  forth 
in  this  section  when  engaging  in 
repurchase  agreements  or  reverse- 
repurchase  agreements. 

(b)  Use  of  terms.  (1)  In  order  to  avoid 
confiision  among  market  participants 
who  sometimes  use  the  same  term  to 
describe  different  sides  of  the  same 
transaction,  the  term  "repurchase 
agreement"  will  be  used  in  this  section 
to  refer  to  both  repurchase  and  reverse- 
repurchase  agreements.  A  repurchase 
agreement  is  one  in  which  a  party  that 
owns  securities  acquires  funds  by 
transferring  the  securities  to  another 
party  under  an  agreement  to  repurchase 
the  securities  at  an  agreed-upon  future 
date.  A  reverse-repurchase  (resale) 
agreement  is  one  in  which  a  party 
provides  funds  by  acquiring  securities 
pursuant  to  an  agreement  to  resell  them 
at  an  agreed  future  date. 

(2)  The  terms  "repurchase  agreement" 
and  "reverse-repurchase  agreement" 
generally  are  used  to  describe 
transactions  from  the  perspective  of  the 
securities  dealer  counterparty  in  such 
transactions.  Thus,  for  example,  while  a 
transaction  that  constitututes  a 
repurchase  agreement  for  the  dealer  is 
also  a  reverse-repurchase  agreement  for 
the  insured  institution,  it  will  be 
described  as  a  repurchase  agreement  in 
this  section. 

(3)  Repurchase  agreements  generally 
are  discussed  in  terms  of  secured  credit 
transactions.  This  usage  should  not  be 
deemed  to  be  based  upon  a  legal 
determination. 

(c)  Purpose  of  policy.  (1)  Depository 
institutions  and  others  involved  with  the 
purchase  of  United  States  Government 
and  Agency  obligations  under 
agreements  to  resell  (known  as  reverse- 
repurchase  agreements),  have 
sometimes  incurred  significant  losses. 
The  most  important  factors  causing 
these  heavy  losses  have  been 
inadequate  credit-risk  management  and 
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the  failure  to  exen  ise  effective  control 
over  securities  col  ateralizing  the 
transactions. 

(2)  This  policy  a<  [dresses  the  need  for 
managing  credit-rit  k  exposure  to 
counterparties  undsr  securities 
repurchase  agreem  ents  and  for 
controlling  the  sect  rities  in  those 
transactions,  and  spould  be  followed  by 
insured  institution^  that  enter  into 
repurchase  agreentfents  with  securities 
dealers  and  others. 

(3)  Insured  institi  itions  that  actively 
engage  in  repurcha  je  agreements  are 
encouraged  to  hav<  more 
comprehensive  pol  cies  and  controls  to 
suit  their  particulai  circumstances. 
Examiners  and  sup  »rvisory  staff  of  the 
Corporation  will  re  iriew  written  policies 
and  procedures  of  tisured  institutions  to 
determine  their  adequacy  in  light  of  the 
policies  set  forth  in  this  statement  and 
the  scope  of  each  ii  istitution's 
operations. 

(d)  Credit  policie  s.  The  apparent 
safety  of  short-tern:  repurchase 
agreements  which  <  re  collateralized  by 
highly  liquid  U.S.  G  ovemment  and 
Federal  agency  obi  gations  has 
contributed  to  an  a(titute  of 
complacency.  Soma  portfolio  managers 
have  underestimate  d  the  credit  risk 
associated  with  the  performance  of  the 
counterparty  to  the  transaction,  and 
have  not  taken  ade<  |uate  steps  to  ensure 
control  of  the  secur  ties  covered  by  the 
agreement.  All  insu  -ed  institutions  that 
engage  in  securities  repurchase 
agreement  transact  ons  should  establish 
written  credit  policies  and  procedures 
governing  these  activities.  At  a 
minimum,  those  pol  cies  and  procedures 
should  cover  the  folowing: 

(1)  Written  poUci  is,  (i)  Written 
policies  should  esta  ilish  "know  you 
counterparty"  princ  pies.  Engaging  in 
repurchase-agreemi  nt  transactions  in 
volume  and  in  large  dollar  amounts 
frequently  requires  the  services  of  a 
.  counterparty  who  is  a  dealer  in  the 
underlying  securiticB.  Some  firms  which 
deal  in  the  markets  for  U.S.  Government 
and  Federal  agency  seciuities  are 
subsidiaries  of.  or  r  dated  to,  financially 
stronger  and  better  cnown  firms. 
However,  these  strcnger  firms  may  be 
independent  of  thei  ■  U.S.  Government 
securities  subsidiar  es  and  affiliates  and 
may  not  be  legally  <  bligated  to  stand 
behind  the  transact  ons  of  related 
companies.  Withou  an  express 
guarantee,  the  stror  ger  firm's  financial 
position  cannot  be  i  elied  upon  in 
assessing  the  credit  worthiness  of  a 
counterparty. 

(ii)  It  is  important  to  know  the  legal 
entity  that  is  the  actual  counterparty  to 
each  repurchase  agieement  transaction. 
An  insured  institutii  m  should  know 


about  the  actual  counterparty's 
character,  integrity  of  management, 
activities,  and  the  financial  markets  in 
which  it  deals.  Insured  institutions 
should  be  particularly  careful  in 
conducting  repurchase  agreements  with 
any  firm  that  offers  terms  that  are 
significantly  more  favorable  than  those 
currently  prevailing  in  the  market. 

(iii)  In  certain  situations  insured 
institutions  may  use,  or  serve  as. 
brokers  or  finders  in  order  to  locate 
repurcha se-agreement  counterparties  or 
particular  securities.  When  using  or 
acting  as  this  type  of  agent,  the  names  of 
each  counterparty  should  be  fully 
disclosed.  Insured  institutions  should 
not  enter  into  undisclosed  agency  or 
"blind  brokerage"  repurchase 
transactions  in  which  the  counterparty's 
name  is  not  disclosed. 

(2)  Dealings  with  unregulated 
securities  dealers.  A  dealer  in  U.S. 
Government  and  Federal  agency 
obligations  is  not  necessarily  a 
Federally  insured  bank  or  thrift,  or  a 
broker/dealer  registered  with  the 
Securities  and  Exchange  Commission. 
The  dealer  firm  thus  may  not  be  subject 
to  any  Federal  regulatory  oversight.  An 
insured  institution  doing  business  with 
an  unregulated  securities  dealer  should 
be  certain  that  the  dealer  voluntarily 
complies  with  the  Federal  Reserve  Bank 
of  New  York's  minimum  capital 
requirements,  which  currently  call  for 
liquid  capital  to  exceed  measured  risk 
by  20  percent  (that  is,  the  ratio  of  a 
dealer's  liquid  capital  to  risk  of  1.2:1). 
This  ratio  can  be  calculated  by  a  dealer 
using  either  the  Securities  and  Exchange 
Commission's  Net  Capital  Rule  for 
Brokers  and  Dealers  (Rule  15c3-l)  or  the 
Federal  Reserve  Bank  of  New  York's 
Capital  Adequacy  standard  for  United 
States  Government  Securities  Dealers. 
To  ensure  that  an  unregulated  dealer 
complies  with  either  of  those  capital 
standards,  it  should  certify  its 
compliance  with  the  capital  standard 
and  provide  the  following  three  forms  of 
certification: 

(i)  A  letter  of  certification  fi^m  the 
dealer  that  the  dealer  will  adhere  on  a 
continuous  basis  to  the  capital  adequacy 
standard; 

(ii)  Audited  financial  statements 
which  demonstrates  that  as  of  the  audit 
date  the  dealer  was  in  compliance  with 
the  standard  and  the  amount  of  liquid 
capital;  and 

(iii)  A  copy  of  a  letter  from  the  finn*« 
certified  public  accountant  stating  that  it 
found  no  material  weaknesses  in  the 
dealer's  internal  systems  and  controls 
incident  to  adherence  to  the  standard. 
(This  letter  should  be  similar  to  that 
which  must  be  given  to  the  Securities 


and  Exchange  Commission  by  registered 
broker/dealers). 

(3)  Periodic  evaluations,  (i)  Periodic 
evaluations  of  counterparty 
creditworthiness  should  be  conducted 
by  individuals  who  routinely  make 
credit  decisions  and  who  are  not 
involved  in  the  execution  of  repurchase- 
agreement  transactions.  Prior  to 
engaging  in  initial  transactions  with  a 
new  counterparty  an  insured  institution 
should  obtain  audited  financial 
statements  and  regulatory  filings  (if  any) 
from  its  counterparties,  and  should 
insist  that  similar  information  be 
provided  on  a  periodic  and  timely  basis 
in  the  future.  Recent  failures  of 
government  securities  dealers  have 
typically  been  foreshadowed  by  delays 
in  producing  these  statements.  Many 
firms  are  registered  with  the  Securities 
and  Exchange  Commission  as  broker/ 
dealers  and  have  to  file  financial 
statements  and  should  be  willing  to    '. 
provide  a  copy  of  these  filings. 

(ii)  The  counterparty  credit  analysis 
should  consider  the  financial  statements 
of  the  entity' that  is  to  be  the  insured 
institution's  counterparty  as  well  as 
those  of  any  related  companies  that 
could  have  an  impact  on  the  financial 
condition  of  the  counterparty.  When 
transacting  business  with  a  subsidiary, 
consolidated  financial  statements  of  a 
parent  are  not  adequate.  Repurchase 
agreements  should  not  be  entered  into 
with  any  counterparty  that  is  unwilling 
to  provide  complete  and  timely 
disclosure  of  its  financial  condition.  As 
part  of  this  analysis,  the  insured 
institution  should  make  inquiry  about 
the  counterparty's  general  reputation 
and  whether  there  have  been  any  formal 
enforcement  actions  against  the 
counterparty  or  its  affiliates  by  State  or 
Federal  securities  regulators. 

(4)  Maximum  position.  Maximiun 
position  and  temporary  exposure  limits 
for  each  apjJroved  counterparty  should 
be  established  based  upon  credit 
analysis  performed.  Periodic  reviews 
and  updates  of  those  limits  are 
necessary.  Individual  repurchase- 
agreement  counterparty  limits  should 
consider  overall  exposure  to  the  same  or 
related  coimterparty  in  relation  to  all 
transactions  with  the  insured  institution. 
Repurchase-agreement  counterparty 
limitations  should  include  the  overall 
permissible  dollar  positions  in 
repurchase  agreements,  maximum 
repurchase-agreement  maturities  and 
limits  on  temporary  exposure  that  may  • 
result  from  decreases  in  collateral 
values  or  delays  in  receiving  collateral. 

(5)  Lending  limitations,  [i]  Insured 
institutions  are  subject  to  regulations  in 
this  area  pertaining  to  loans  to  one 
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borrower,  and  federally  charted 
institutions  are  subject  to  certain  * 

percentage-of-assets  limits  on  the 
amount  of  loans  of  specified  types. 
State-chartered  savings  institutions  may 
be  subject  to  state  lending  restrictions 
applicable  to  repurchase  transactions. 

(ii)  Except  as  otherwise  provided  in 
applicable  Corporation  regulations  and 
State  law,  it  should  be  assumed  that 
unless  the  insured  institution's  interest 
in  securities  held  as  collateral  under  a 
repurchase  agreement  is  assured,  a 
repurchase-agreement  transaction  with 
any  single  counterparty  will  be  subject 
to  the  lending  limitations  applicable  to 
that  institution.  Conversely,  the  market 
value  of  securities  sold  under  a 
repurchase  agreement  in  excess  of  the 
amount  of  proceeds  received  by  the 
insured  institution  could  be  viewed  as 
an  unsecured  extension  of  credit  to  the 
repurchase-agreement  counterparty 
subject  to  the  insured  institution's 
lending  limits. 

(e)  Policies  for  controlling  repurchase- 
agreement  collateral.  Repurchase 
agreements  can  be  a  useful  asset  and 
liability  management  tool,  but 
repurchase  agreements  can-expose  an 
insured  institution  to  serious  risks  if 
they  are  not  managed  appropriately.  It  is 
possible  to  reduce  repurchase- 
agreement  risk  if  the  insured  institution 
negotiates  written  agreements  with  all 
repurchase-agreement  counterparties 
and  custodian  banks.  If  prudent 
management  control  requirements  of 
repurchase  agreements  are  too 
burdensome  for  an  insured  institution, 
other  asset/liability  management  tools 
should  be  used.  The  marketplace 
perceives  repurchase-agreement 
transactions  as  similar  to  lending 
transactions  collateralized  by  highly 
liquid  Government  securities.  However, 
experience  has  shown  that  the  collateral 
securities  will  probably  not  serve  as 
protection  if  the  counterparty  becomes 
insolvent  or  fails,  and  the  purchasing 
institution  does  not  have  control  over 
the  securities.  This  policy  statement 
provides  general  guidance  on  the  steps 
insured  institutions  should  take  to 
protect  their  interest  in  the  securities 
underlying  repurchase-agreement 
transactions.  Ultimate  responsibility  for 
establishing  adequate  procedures  does, 
however,  rest  with  management  of  the 
institution.  Management  should  obtain  a 
written  legal  opinion  as  to  the  adequacy 
of  the  procedures  utilized  to  establish 
and  protect  the  insured  institution's 
interest  in  the  underlying  collateral. 

(1)  General  provisions — (i)  Written 
agreements.  A  written  agreement  or 
master  agreement  governing  all 
repurchase-agreement  transactions 


should  be  entered  into  with  each 
counterparty.  The  written  agreement 
should  specify  all  the  terms  of  the 
transaction  and  the  duties  of  both  the 
buyer  and  seller.  Senior  managers  of 
insured  institutions  should  consult  legal 
counsel  regarding  the  content  of  the 
repurchase  and  custodial  agreements. 
The  repurchase  and  custodial 
agreements  should  specify,  but  should 
not  be  limited  to,  the  following: 

(A)  Acceptable  types  and  maturities 
of  collateral  securities; 

(B)  Initial  acceptable  margin  for 
collateral  securities  of  various  types  and 
maturities; 

(C)  Margin  maintenance,  call,  default 
and  sellout  provisions; 

(D)  Rights  to  interest  and  principal 
payments; 

(E)  Rights  to  substitute  collateral;  and 

(F)  The  persons  authorized  to  transact 
business  on  behalf  of  the  depository 
institution  and  its  counterparty. 

(ii)  Confirmation.  Some  repurchase 
agreement  confirmations  may  contain 
terms  that  attempt  to  change  the  insured 
institution's  rights  in  the  transaction. 
The  insured  institution  should  obtain 
and  compare  written  confirmations  for 
each  repurchase-agreement  transactions 
to  be  certain  that  the  information  on  the 
confirmation  is  consistent  with  the 
terms  of  the  agreement.  The 
confirmation  should  identify  speciHc 
collateral  securities. 

(iii)  Control  of  Securities.  (A)  As  a 
general  rule,  an  insured  institution 
should  obtain  possession  or  control  of 
the  underlying  securities  and  take 
necessary  steps  to  protect  its  interest  in 
the  securities.  The  legal  steps  necessary 
to  protect  its  interests  may  vary  with 
applicable  facts  and  law  and 
accordingly  should  be  undertaken  with 
the  advice  of  counsel.  Additional 
prudential  management  controls  may 
include: 

(7)  Direct  delivery  of  physical 
securities  to  the  institution,  or  of  book- 
entry  securities  by  appropriate  entry  in 
a  account  maintained  in  the  name  of  the 
insured  institution  by  a  Federal  Reserve 
Bank  which  maintains  a  book-entry 
system  for  U.S.  Treasury  securities  and 
certain  agency  obligations  (for  further 
information  as  to  the  procedures  to  be 
followed,  contract  the  Federal  Reserve 
Bank  for  the  District  in  which  the 
insured  institution  is  located); 

[2)  delivery  of  either  physical 
securities  to,  or,  in  the  case  of  book- 
entry  securities,  making  appropriate 
entries  in  the  books  of  a  third-party 
custodian  designated  by  the  insured 
institution  under  a  written  custodial 
agreement  which  explicitly  recognizes 
the  insured  institution's  interest  in  the 


securities  as  superior  to  that  of  any 
other  person;  or 

(3)  appropriate  entries  on  the  books  of 
a  third-party  custodian  acting  pursuan' 
to  a  tripartite  agreement  with  the 
insured  institution  and  the  counterparty, 
ensuring  adequate  segregation  and 
identification  of  either  physical  or  book- 
entry  securities. 

(B)  Where  control  of  the  underlying 
securities  is  not  established,  the  insured 
institution  may  be  regarded  only  as  an 
unsecured  general  creditor  of  the 
insolvent  counterparty.  In  such  instance. 
substantial  losses  are  likely  to  be 
incurred.  Accordingly,  an  insured 
institution  should  not  enter  into  a 
repurchase  agreement  without  obtaining 
control  of  the  securities  unless  at  least 
the  following  procedures  are  observed: 
(1)  The  institution  is  completely  satisfied 
as  to  the  creditworthiness  of  the 
counterparty;  [2)  the  transaction  is 
within  credit  limitations  that  have  been 
pre-approved  by  the  board  of  directors 
or  a  committee  of  the  board  for 
unsecured  transactions  with  the 
counterparty;  (J)  periodic  credit 
evaluations  of  the  counterparty  are 
conducted;  and  [4)  the  insured 
institution  has  ascertained  that 
collateral  segregation  procedure^  of  the 
counterparty  are  adequate.  Unless 
prudent  internal  procedures  of  these 
types  are  instituted  and  observed,  the 
insured  institution  may  be  cited  by 
examiners  and  supervisory  staff  of  the 
Corporation  for  engaging  in  unsafe  or 
unsound  practices. 

(C)  All  receipts  and  deliveries  of 
either  physical  or  book-entry  securities 
should  be  made  according  to  written 
procedures,  and  third-party  deliveries 
should  be  confirmed  in  writing  directly 
by  the  custodian.  It  is  not  acceptable  to 
receive  confirmation  from  the 
counterparty  that  the  securities  are 
segregated  in  an  insured  institution's 
name  with  a  custodian;  the  insured 
institution  should  obtain  a  copy  of  the 
advice  of  the  counterparty  to  the 
custodian  requesting  transfer  of  the 
securities  to  the  insured  institution. 
Where  securities  are  to  be  delivered, 
payment  for  securities  should  not  be 
made  until  the  securities  are  actually 
delivered  to  the  insured  institution  or  its 
agent.  The  custodial  contract  should 
provide  that  the  custodian  takes 
delivery  of  the  securities  subject  to  the 
exclusive  direction  of  the  insured 
institution. 

(D)  Substitution  of  securities  should 
not  be  allowed  without  the  prior  consent 
of  the  insured  institution.  The  insured 
institution  should  give  its  consent  before 
the  delivery  of  the  substitute  securities 
to  it  or  a  third-party  custodian.  Any 
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Margin  require! 
Covemment  am 
obligations  unde 
agreements  shou 
anticipated  price 
security  until  the 


substitution  of  s  scurities  should  take 
into  consideration  "margin 
requirements"  p^irsuant  to  paragrajA 
(e)(2)  of  this  section. 

(2)  Margin  requirements,  (i)  The 
amount  paid  by  an  insured  institution 
under  the  repurqhase  agreement  should 
be  less  than  the  knarket  value  of  the 
securities,  incluaing  the  amount  of  any 
accrued  interest]  with  the  difference 
representing  a  pfedetermined  margin. 
Factors  to  be  considered  in  establishing 
an  appropriate  margin  include  the  size 
and  maturity  of  the  repurchase 
transaction,  the  |ype  and  maturity  of  the 
underlying  securities,  and  the 
creditworthiness  of  the  counterparty. 

ents  on  U.S. 

Federal  agency 
[lying  repurchase 
id  allow  for  the 

volatihty  of  the 

matiuity  of  the 
repurchase  agreement.  Less  marketable 
securities  may  require  additional  margin 
to  compensate  far  less  liquid  market 
conditions.  WritI  en  repurchase- 
agreement  polici  >8  and  procedures 
should  require  d)  lily  marking  to  market. 
Repurchase  agreements  should  provide 
for  additional  securities  or  cash  to  be 
placed  with  the  insured  institution  or  its 
custodian  bank  tp  maintain  the  margin 
within  the  predetermined  level. 

(ii)  Margin  caloulations  should  also 
consider  accrued  interest  on  underlying 
securities  and  thi !  anticipated  amount  of 
accrued  interest  )ver  the  term  of  the 
repurchase  agreement,  the  date  of 
interest  parymen  I  and  which  party  is 
entitled  to  receiv ;  the  payment  In  the 
case  of  pass-thro  jgh  securities, 
anticipated  princ  pal  reductions  should 
also  be  considerc  d  when  determining 
margin  adequacy, 

(3)  Managemei  t  procedures.  Prudent 
management  proi  :edures  should  be 
followed  in  the  administration  of  any 
repurchase  agreement.  Longer  term 
repurchase  agree  fnents  require 
management's  da  ily  attention  to  the 
effects  of  securiti  bs  substitutions, 
margin  maintenance  requirements 
(including  considjration  of  any  cpupon 
interest  or  princij  lal  payments)  and 
possible  changes  in  the  financial 
condition  of  the  c  ounterparty.  Engaging 
in  open  repurchafe-agreement 
transactions  without  maturity  dates  may 
be  regarded  as  ai  i  unsafe  and  unsound 
practice  unless  tti  e  insured  institution 
has  retained  righl  s  to  terminate  the 
transaction  quick  y  to  protect  itself 
against  changed  circumstances. 
Similarly,  automs  tic  renewal  of  short- 
term  repurchase-i  igreement  transactions 
without  reviewir^  ;  collateral  values  and 
adjusting  collatei  il  margin  may  be 
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regarded  as  an  unsafe  and  unsound 
practice.  If  additional  margin  is  not 
deposited  when  required,  the  insured 
institution's  right  to  sell  securities  or 
otherwise  liquidate  the  repurchase 
agreement  should  be  exercised  without 
hesitation. 

.  (4)  Overcollateralization.  An  insured 
institution  should  use  current  market 
values,  including  the  amount  of  any 
accrued  interest,  to  determine  the  price 
of  securities  that  are  sold  under 
repurchase  agreements.  Counterparties 
should  not  be  provided  with  excessive 
margin.  Thus,  the  written  repurchase- 
agreement  contract  should  provide  that 
the  counterparty  must  make  additional 
payment  or  return  securities  if  the 
margin  exceeds  agreed-upon  levels. 
When  acquiring  funds  under  repurchase 
agreements,  it  is  prudent  business 
practice  to  keep  at  a  reasonable  margin 
the  difference  between  the  market  value 
of  the  securities  delivered  to  the 
counterparty  and  the  amount  borrowed. 
The  excess  market  value  of  securities 
sold  by  an  insured  institution  may  be 
viewed  as  an  unsecured  loan  to  the 
counterparty  subject  to  the  unsecured 
prudential  limitations  for  the  insured 
institution  and  treated  accordingly  for 
credit  policy  and  control  purposes. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyets. 
Secretary. 
[FR  Doc.  85-29001  Filed  12-5-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-NM-121-AO] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  notice  proposes  to  adopt 
an  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
airplanes,  that  would  require  inspection 
and  replacement,  if  necessary,  of  the 
outboard  engine  strut  aft  diagonal  brace, 
and  modiHcation  of  the  firewall 
openings  in  the  strut  lower  aft  bulkhead. 
The  proposed  AD  is  prompted  by  recent 
reports  of  overheating  and  cracking  of 
the  forward  lug  end  of  the  aft  diagonal 
brace.  This  condition,  if  not  corrected, 
could  result  in  separation  of  an  engine 
from  the  airplane . 


DATC:  Comments  must  be  received  on  or 
before  January  28. 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rales 
Docket  No.  85-NM-121-AD.  17900 
Pacific  Highway  South,  C-68966,  Seattle 
Washington  981 6&  The  applicable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  It  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Owen  E.  Schrader,  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-2923. 
Mailing  address;  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  ^ata,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  recieved.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (PRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
121-AD.  17900  Pacific  Highway  South. 
C-e8966,  Seattle,  Washington  98168. 
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Discussion 

Two  (^psrators  have  reported  finding 
overheating  of  the  outboard  strut  aft 
diagonal  brace  forward  end  on  Boeing 
Model  747  series  airplanes  equipped 
with  General  Electric  CFO-SO  engines. 
The  overheating  was  caused  by 
impingement  on  the  brace  of  heated 
turbine  case  cooling  air  passing  through 
three  small  opening  in  the  strut  side 
cowl  skirt  and  the  lower  aft  torque 
bulkhead  below  the  firewafl.  This 
overheating  could  lead  to  failure  of  the 
forward  lug  of  a  i>yIon  aft  dragonal 
brace,  which  coidd  result  in  separation 
of  the  engine.  Airplanes  powered  with 
Pratt  and  Whitney  IT9D-70A  engines 
also  have  this  same  desing  and  would 
be  susceptible  to  similar  feilures. 

Boeing  has  issued  Service  Bulletin 
747-54A2117.  which  defines  the  specific 
inspection  procedures  to  be  used  to 
check  for  overheating  of  the  outboard 
engine  strut  aft  diagonal  brace  forward 
end  describes  the  means  of  repair  of 
damaged  braces,  and  describes  a 
preventive  modification  to  the  firewall 
on  certain  Boeing  Model  747  series 
airplanes. 

Since  this  condition  is  likely  to  exist 
or  develop  in  other  airplanes  of  the 
same  type  design,  an  AD  is  proposed 
that  would  require  inspection,  and 
repair  or  replacement,  as  necessary,  of 
the  outboard  engine  strut  aft  diagonal    • 
brace,  and  modification  of  firewall 
openings  on  certain  Boeing  Model  747 
series  airplanes,  in  accordance  with  the 
Boeing  Service  Bulletin  747-54A2117, 
Revision  1,  or  later  FAA-approved 
revisions. 

It  is  estimated  that  11  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $3,520  for  the  initial 
inspection  cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291,  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  747  series  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  ngalatory 
docket 

list  of  Subjects  in  14  CFR  Fait  3S 

Aviaticm  safety.  Aircraft 
The  Prt^iosed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39-{AMENDED] 

1.  The  aadiority  citation  for  Part  39 
contiBttss  to  read  as  follows: 

AndroiitT:  49  VS.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97.449, 
lanaary  12, 1983);  and  14  CFR  11.99. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  7<V  teries  airpiansa 
equipped  with  General  Electric  CFB-SO 
and  PraU  and  Whitney  JT9D-70A 
engines,  listed  in  Boeing  Service  Bulletin 
747-54A2117,  Revision  1,  certificated  in 
any  category.  To  prevent  failure  of  the 
outboard  engine  stmt  aft  diagonal  brace, 
accomplish  die  following,  unless  already 
accomplished: 

A.  Within  the  next  200  landings  after  the 
effective  date  of  this  AD,  perform  an  eddy 
current  conductivity  test  of  the  strut  diagonal 
brace  to  detennine  its  heat  treat  temper 
condition,  perform  a  close  visual  (detailed) 
inspection  of  the  strut  diagonal  brace  for 
cracking,  and  install  sealant  backup  plates 
and  heat  resistant  sealant  over  the  firewall 
openings  in  the  strut  lower  aft  bulkhead,  in 
accordance  with  Boeing  Service  Bulletin  747- 
54A2117,  Revision  1,  later  FAA-approved 
revisions. 

Note: — Definition  of  close  visual  (detailed) 
inspection  method;  Close  intensive  visual 
inspections  of  highly  defined  structural 
details  or  locations  searching  for  evidence  of 
structural  irregularity.  Using  adequate 
lighting  and,  where  necessary,  inspection 
aids  such  as  mirrors,  etc.,  surface  cleaning 
and  access  procedures  may  be  required  to 
gain  proximity. 

B.  If  the  strut  diagonal  brace  conductivity 
readings  indicate  an  acceptable  brace,  as 
defined  by  Boeing  Service  Bulletin  747- 
54A2117,  Revision  1,  or  later  FAA-approved 
revisions,  and  no  cracks  are  foimd,  no  further 
action  is  required  relative  to  the  diagonal 
brace.  NOTE:  Compliance  with  this  AD  does 
not  tenninate  the  inspection  requirements  of 
the  Supplemental  Structural  Inspection 
Document  (SSID)  Airworthiness  Directive  AD 
84-21-02,  Amdt  3»^t836,  if  applicable. 

C.  If  the  strut  diagonal  brace  conductivity 
readings  indicate  a  possible  unacceptable 
brace,  and  no  cracks  are  found,  visually 
reinspect  the  t>race  lugs  for  cracks  at 
intervals  not  to  exceed  200  landings  until  the 
actions  requhvd  by  paragraph  D.  of  this  AD 
are  accomplished. 

D.  If  the  strut  diagonal  brace  oondudivity 
readings  indicate  a  possible  unacceptable 


brace,  and  no  cracks  are  found,  accomplish 
the  strut  diagonal  brace  strength  verification 
and  any  necessary  corrective  action,  in 
accordance  with  Boeing  Service  Bulletin  747- 
54A2117,  Revision  1.  or  later  FFA-approved 
revisions,  as  CdUows: 

1.  Within  2,000  landings  for  airplanes  that 
have  accumtilated  les  than  3.000  landings: 

2.  Within  1.500  landings  for  airplanes  that 
have  accumulated  3,000  to  8,000  UnHii^f;  and 

3.  Within  1.000  landings  for  airplanes  that 
have  accimiulated  over  6,000  landings. 

E.  Cracked  parts  must  Ik  replaced  prior  to 
farther  flight. 

F.  Upon  the  request  of  an  operator,  an  FAA 
Principal  Maintenance  Inspector,  subjeet  te 
pdor  approval  of  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region,  may  adjust  the  inspection 
times  specified  in  this  AD  to  yennit 
compliance  at  an  eatablished  inspection 
period  of  that  operator,  if  the  request 
contains  substantiating  data  to  justify  the 
change  for  that  operator. 

G.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region. 

H.  Special  Flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislunent  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707,  SeatUe. 
Washington  98124-2207.  These  documents 
may  be  examined  at  the  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  SeatUe,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on 
November  29, 198S. 

Wayne  J.  Bariow, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc  85-28923  Filed  12-5-85:  8:45  am] 
aaxwa  code  ssio-is-m 


14  CFR  Part  39 

[Docket  Na  85-NII-13»-A01 

Alfworthine—  Directivss;  Gates 
Learlat  Models  24D,  240-A,  24E,  24F, 
24F-A.  25, 25B,  25C  2SO,  25F,  28,  29. 
35, 35A.  36,  and  36A  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 

supersede  an  existing  airworthiness 
directive  (AD)  which  requires  repetitive 
inspections  of  the  battery  and  battery 
vent  system  on  certain  Gates  Learjet 
airplanes.  This  proposed  amendment 
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UMI 


would  require 
vent  inlet,  whic  i 
eliminate  the  p(  tential 
explosion  withi  i 
leaking  fuel  entering 
vent. 
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r  'location  of  the  battery 
is  necessary  to 

for  a  fire  and 
the  battery,  caused  by 
the  battery  inlet 


DATC:  Comment  s  must  be  received  on  or 
before  January :  ^8. 1986. 

AOORESSES:  Sei  d  comments  on  the 
proposal  in  dup  icate  to  Federal 
Aviation  Admii  istration.  Northwest 
Mountain  Regio  n.  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-139-AD.  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  981{Ba  The  service  bulletins 
specified  in  this  notice  may  be  obtained 
upon  request  to  jthe  Gates  Learjet 
Corporation,  P.O.  Box  7707.  Wichita. 
Kansas.  67277.  This  information  may  be 
examined  at  thaFAA.  Central  Region. 
Wichita  Aircraft  Certfication  Office, 
1801  Airport  Ro^d,  Room  100,  Mid- 
Continent  AirpoH,  Wichita,  Kansas,  or 
FAA.  Northwesl  Mountain  Region,  17900 
PaciBc  Highwa)  South.  Seattle, 
Washington. 

FOR  FUimiER  INI  FORMATION  CONTACT: 

Mr.  Robert  R.  ]a  :kson.  Aerospace 
Engineer,  Wichi  a  Aircraft  Certification 
Office.  FAA,  Cejitral  Region.  1801 
Airport  Road,  R<»om  100,  Mid-Continent 
Airport  Wichit*  Kansas  67209; 
telephone  (316)  ^46-4419. 
SUPPLEMENTARY!  "'^^"■''■A'nON: 

Comments  Inviti  id 

Interested  per  ions  are  invited  to 
participate  in  thi  •  making  of  the 
proposed  rule  b]  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specjified  above.  All 
communicationsi received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  thi$  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  subm  tted  will  be  available, 
both  before  and  ifter  the  closing  date 
the  Rules  Docket  for 
examination  by  nterested  persons.  A 
report  summariz  ng  each  FAA/public 
contact  concem<  d  with  the  substance  of 
the  proposal  wil  be  filed  in  the  Rules 
Docket 


Availability  of  Nf>RM 

Any  person 
Notice  of  Proposed 
by  submitting  a 
NortKwest  Mouhta 
the  Regional  Coi  nsel 
Airworthiness  R  lies 


obtain  a  copy  of  this 
Rulemaking  (NPRM) 
1  equest  to  the  FAA. 
in  Region  Office  of 
Attention: 
Docket  No.  85-NM- 


139-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle,  Washington,  98168. 

Discussion 

Airworthiness  Directive  (AD)  85-22- 
04,  Amendment  39-5161  (50  FR  43565; 
October  28, 1985)  was  issued  as  an 
immediately  adopted  rule  to  require 
immediate  inspection  of  the  batteries  . 
and  associated  vent  systems,  and  the 
replacement  of  leaking  jiffy  drains,  on 
certain  Gates  Learjet  airplanes.  Issuance 
of  the  AD  was  prompted  by  a  report  that 
an  operator  of  a  Gates  Learjet  Model  36 
airplane  had  discovered  approximately 
one  cup  of  fuel  in  a  battery  while 
conducting  a  deep  cycle  inspection  of  a 
nickel  cadmium  battery.  This  condition, 
if  not  corrected,  could  create  the 
potential  for  a  fire  and  explosion  within 
the  battery,  and  a  hazard  to  the 
airplane's  occupants. 

Gates  Learjet  Corporation  has  issued 
Service  Bulletins  (SB)  24/25-334A  (for 
Models  24  and  25  series  airplanes),  SB 
28/29-24-5A  (for  Models  28  and  29 
series  airplanes],  and  SB  35/36-24-10 
(for  Models  35  and  35  series  airplanes), 
dated  July  18, 1985,  which  provide 
instructions  for  the  relocation  of  the 
battery  vent  inlet  from  the  bottom  of  the 
airplane  to  the  side  of  the  airplane.  The 
relocation  of  the  battery  vent  inlet  will 
prevent  the  entry  of  fuel  into  the  battery 
case  and  eliminate  the  potential  for  a 
fire  and  explosion  within  the  battery. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  woidd  require 
the  relocation  of  the  battery  vent  inlet, 
in  accordance  with  the  Gates  Learjet 
Service  Bulletins  previously  mentioned. 
This  proposed  AD  would  supersede  AD 
85-22-04  by  requiring  a  modification  in 
lieu  of  repetitive  inspections. 

Approximately  577  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
The  modification  would  require 
approximately  13.5  manhours  to 
accomplish,  at  an  average  labor  charge 
of  $40  per  manhour.  Existing  hardware 
and  components  are  utilized  for  vent 
relocation;  therefore,  no  part  cost  is 
anticipated.  Based  on  these  figures,  the 
total  impact  of  this  AD  on  U.S.  operators 
would  be  $311,580. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  it  is  further 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


because  few.  if  any.  Gates  Learjet 
Model  24,  25,  28,  29.  35.  or  36  airplanes 
are  operated  by  small  entities.  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  superseding  AO  85-22-04.  Amdt.  39- 
5161  (50  FR  43565;  October  28, 1965),  with  the 
following  new  airworthiness  directive: 

Gates  Learjet  Corporation:  Applies  to  the 
following  Gates  Learjet  Models  and 
serial  numbers: 


Mo<Mi 

SwMNlM. 

240.  ZAO-K  24E.  24F,  24F- 
A. 

25.  258.  2SC  2SOr2SF 

28 .. 

29..„ 

24-218.  24-230  thru  24-357. 

2S-0S9.  25-061   md  25-066 

thru  25-373 
28-001  Ihfu  26-005 
2ft-001  thfu  29-004 

35,  35A 

36.  36A 

35-001  Ihnj  35-570  and  35- 

588  ttiru  35-600. 
36-001  ttwu  36-053  and  36- 

055. 

Compliance  is  required  as  indicated  in  the 
body  of  the  AD. 

To  eliminate  the  potential  for  a  fire  and 
explosion  within  the  battery,  caused  by 
leaking  fuel  entering  the  battery  vent, 
accomplish  the  following  within  the  next  200 
flight  hours,  unless  already  accomplished: 

A.  Relocate  the  battery  vent  inlet  in 
accordance  with  instructions  contained  in  the 
Gates  Learjet  Corporation  Service  Bulletin 
(SB)  24/25-334A  (for  Models  24  and  25  series 
airplanes).  SB  26/29-24-5A  (for  Models  28 
and  29  series  airplanes],  or  SB  35/36-24-10 
(for  Models  35  and  36  series  airplanes],  dated 
July  18, 1985,  or  later  FAA-aproved  revisions. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  modirication  requirements  of 
this  AD. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Wichita  Aircraft  Certification  Office,  FAA. 
Central  Region,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  the  applicable 
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service  bulletins  from  the  manufacturer  may 
obtain  copies  upon  request  to  Gates  Learjet 
Corporation,  PX).  Box  7707.  Wichita.  Kansas 
67277.  These  document*  may  be  examined  at 
FAA.  Central  Region,  Wichita,  Aircraft 
Certification  Office,  1801  Airport  Road.  Room 
100.  Mid-Continent  Airport,  Wichita,  Kansas, 
or  at  FAA,  Northwest  Mountain  Region, 
17900  Pscific  Highway  South,  Seattle. 
Washington. 

Issued  in  Seattle,  Washington,  on 
November  29, 1985. 
Wayne  |.  Bartow. 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  85-28922  Filed  12-&-85;  8:45  am] 

BlUJNa  COOE  «10-t3-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

[Docket  No.  84N-0113] 

Sulfttfng  Agents;  Labelling  in  Drugs  for 
Human  Use;  Warning  Statement 

Correction 

In  Fr  Doc.  85-27472.  beginning  on  page 
47558  in  the  issue  of  Tuesday,  November 
19, 1985,  make  the  following  correction: 
On  page  47562,  third  column,  eighteenth 
line  from  the  bottom  of  the  page,  "21 
CFR  311.166"  should  read  "21  CFR 
211.166" 

BILUNG  COOE  ISOS-OI-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[SW-10-FRL— 2935-8] 

Oregon;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Tentative 

Determination  on  Application  of  Oregon 

for  Final  Authorization,  Public  Hearing 

and  Public  Comment  Period. 

SUMMARY:  Oregon  has  applied  for  fmal 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmenial  Protection 
Agency  (EPA)  has  reviewed  Oregon's 
application  and  has  made  the  tentative 
decision  that  Oregon's  hazardous  waste 
program  satisHes  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
grant  final  authorization  to  the  State  to 
operate  its  program  in  lieu  of  the  Federal 
program,  subject  to  the  limitations  on  its 


authority  imposed  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L  98-616  November  8. 1984). 
Oregon's  application  for  final 
authorization  is  available  for  public 
review  and  comment.  A  public  hearing 
will  be  held  to  solicit  comments  on  the 
application  if  significant  public  interest 
is  expressed. 

DATES:  If  sufficient  interest  is  expressed, 
a  public  hearing  will  be  held  on  January 
7. 1986,  at  lOrOaa.m.  at  the  Portland 
Building,  Portland,  Oregon.  The  Oregon 
Department  of  Environmental  Quality 
will  be  represented  at  the  hearing.  EPA 
reserves  the  right  to  cancel  the  public 
hearing  if  sufficient  public  interest  is  not 
communicated  to  EPA,  by  telephone  or 
in  writing,  by  December  30, 1985.  EPA 
will  determine  by  fanuary  2. 1986. 
whether  a  public  hearing  will  be  held. 
All  written  comments  on  the  State's 
final  authorization  application  must  be 
received  by  EPA  by  the  close  of 
business  on  January  7, 1986. 

ADDRESSES:  Copies  of  Oregon's  final 
authorization  application  are  available 
during  business  hours  at  the  following 
addresses  for  inspection  and  copying; 
U.S.  EPA  Oregon  Operations  Office,  522 
SW.  Fifth  Avenue,  Portland.  Oregon. 
(503)  221-3250;  Oregon  Department  of 
Environmental  QuaUty,  522  SW.  Fifth 
Avenue,  Portland  Oregon,  (503)  229- 
5254;  U.S.  EPA  Region  10  Library,  1200 
Sixth  Avenue,  Seattle,  Washington, 
(206)  442-1259;  U.S.  EPA  Headquarters 
Library.  401  M  Street.  SW..  Washington 
DC.  (202)  382-5926. 

Written  comments  on  the  tentative 
determination  and  the  application,  and 
written  or  telephone  communication 
expressing  interest  in  holding  a  public 
hearing  on  the  Oregon  application  must 
be  directed  to  David  Hanline,  Mail  Stop 
530.  U.S.  EPA  Region  10, 1200  Sixth 
Avenue,  Seattle,  WA,  98101,  (206)  442- 
2858  or  (FTS)  399-2858. 

If  sufficient  public  interest  is 
expressed.  U.S.  EPA  will  hold  a  public 
hearing  on  Oregon's  application  for  final 
authorization  at  10:00  a.m.  on  January  7. 
1986,  in  the  Portland  Building.  Meeting 
Room  C.  1120  SW.  Fifth  Avenue. 
Portland.  Oregon. 

If  you  wish  to  find  out  whether  or  not 
U.S.  EPA  will  hold  a  public  hearing  on 
the  tentative  determination  and  the 
Oregon  application,  based  on  U.S.  EPA's 
decision  that  there  was  sufficient 
interest  in  such  a  hearing,  write  or 
telephone  the  U.S.  EPA  contact  person 
listed  below  on  or  after  January  2, 1986. 


FOR  FURTHER  INFORMATION  CONTACT 

David  Hanline,  Mail  Stop  530,  U.S.  EPA 
Region  10, 1200  Sixth  Avenue,  Seattle. 
Washington  98101,  (206)  442-2858  or 
(FfS)  399-2858.  To  determine  whether  a 
public  hearing  will  be  held,  contact 
either  David  Hanline;  or  Michael 
Gearheard,  U.S.  EPA  Oregon  Operations 
Office.  522  SW.  Fifth  Avenue.  Portland, 
Oregon,  (503)  221-525a 
SUPPLEMENTARY  INFORMATION: 

A.  Backgreond 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allow  EPA  to  authorize  State  hazardous 
waste  prc^ams  to  operate  in  those 
States  in  lieu  of  the  Federal  hazardous 
waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization" 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (Section  3006(c).  42 
U.S.C.  6026(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
interim  authorization:  Phase  L  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 
263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities),  and  Phase  II.  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 
264.  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II.  in  turn,  has  three 
components.  Phase  IIA  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks  and. 
in  some  cases,  certain  surface 
impoundments  and  waste  piles.  Phase 
IIB  covers  incinerator  facilities.  Phase 
IIC  addresses  landfills,  land  treatment 
facilities,  surface  impoundments,  and 
waste  piles.  By  statute,  all  interim 
authorizations  expire  on  January  31, 
1988.  Responsibility  for  the  hazardous 
waste  program  returns  (reverts)  to  EPA 
on  that  date  if  the  State  has  not  received 
final  authorization,  as  described  below. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
tfie  State  program:  (1)  Is  "equivalent"  to 
the  Federal  program,  (2)  is  consistent 
with  the  Federal  program  and  other 
State  programs,  and  (3)  provides  for 
adequate  enforcement  (Section  3006(b). 
42  U.S.C.  6926(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  final  authorization.  EPA 
regulations  to  qualify  for  final 
authorization  appear  at  40  CFR  271.1- 
271.23-    . 
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B.  Oregon 

The  State  of  Or  igon  received  interim 
authorization  for  1  iiase  I  on  July  16, 
1981.  The  State  di0  not  apply  for  Phase 
II.  but  has  participlated  with  EPA  in 
implementation  of  this  aspect  of  the 
program  through  a  Cooperative 
Arrangement 

In  November  of  1983.  the  State  of 
Oregon  submitted  a  draft  application  for 
final  authorizatioa  EPA  made 
comments  to  the  Sjtate  for  their 
consideration  in  ci  impleting  the 
application.  The  State  provided  for 
public  comment  o*  the  application  and 
held  a  hearing  on  ifay  29, 1984.  The 
application  for  flni  il  authorization  of  the 
Oregon  hazardous  waste  program  was 
submitted  on  June  1, 1984.  At  that  time, 
EPA  requested  cla^fication  from  the 
State  on  several  aipects  of  its 
application.  Of  principal  concern  to 
B>A.  the  State  had  not  yet  demonstrated 
that  requirements  equivalent  to  the 
Federal  interim  status  standards  were 
apphcable  to  all  facilities  which  had  not 
yet  been  issued  R(  :RA  permits. 
Furthermore,  the  S  tate's  compliance  and 
enforcement  progr  ims  were  not 
discussed  in  suffic  ent  detail.  In 
addition,  the  State  s  program  included  a 
statutory  provisiot  requiring  that  five- 
days  notice  be  give  m  prior  to  assessment 
of  civil  penalties.  \  VHh  this  provision, 
the  State  was  not  iible  to  demonstrate 
that  penalties  coul  1  be  assessed  for  all 
violations  of  hazai  dous  waste 
requirements. 

The  State  has  ac  dressed  these 
concerns  through  a  ddenda  to  the 
application  submit  ed  to  EPA  on  August 
30, 1985.  In  additio  i,  minor  changes  in 
the  Memorandum  ( if  Agreement  are 
being  made  by  the  State,  and  will  be 
ccnpleted  prior  to  EPA's  final 
determination  on  t  le  authorization 
application. 

In  addition  to  re  iewing  the 
application.  EPA  evaluated  the  State's 
capability  to  impletnent  an  equivalent 
hazardous  waste  p  rogram.  To  this  end, 
detailed  reviews  o  the  State's 
implementation  eflarts  were  conducted 
in  July  of  1984,  and  again  in  September 
of  1985.  These  revii  >ws  focused  on  key 
aspects  of  the  prog  ram,  including 
compliance,  enforc  ement,  and  permitting 
activities.  The  earl  er  review,  finding 
several  significant  ieficiencies  in  the 
State's  efforts,  resi  Ited  in  a  decision 
that  EPA  would  de  ay  action  on  the 
application.  The  se  cond  review  found 
that  the  State  has  t  een  responsive  to  the 
recommendations  |hat  EPA  has  made  in 
the  course  of  the  earlier  review,  and 
noted  significant  ir  iprovements  in  the 
quality  of  die  State  s  program. 
Furthermore.  EPA  i  ind  the  State  have 


agreed  to  jointly  execute  a  post- 
authorization  Letter  of  Intent  to  ensure 
the  maintenance  and  enhancement  of 
hazardous  waste  program 
implementation  efforts  in  the  State. 

EPA  has  tentatively  determined  that 
the  State's  program  meets  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization,  and  intends  to  grant 
final  authorization  to  Oregon  to  operate 
its  program  in  lieu  of  the  Federal 
regulatory  program  promulgated  through 
April  30, 1985,  pursuant  to  RCRA.  42 
U.S.C.  6901  et  seq. 

In  accordance  with  section  3006  of 
RCRA  and  40  CFR  271.20(d),  EPA  will 
hold  a  public  hearing  on  its  tentative 
decision  if  sufficient  public  interest  in 
this  decision  is  expressed.  A  hearing  is 
scheduled  for  January  7, 1988,  at  10:00 
a.m.,  in  Meeting  Room  C  of  the  Portland 
Building,  1120  S.W.  Fifth  Avenue, 
Pordand,  Oregon.  EPA  reserves  the  right 
to  cancel  the  public  hearing  if  sufficient 
public  interest  is  not  communicated  to 
EPA,  by  telephone  or  in  writing,  by 
December  30. 1985.  EPA  will  determine 
by  January  2. 1985,  whether  a  public 
hearing  will  be  held.  The  public  may 
also  submit  written  comments  on  EPA's 
tentative  determination  until  the  close  of 
business  on  January  7, 1986. 

In  making  its  final  decision,  EPA  will 
consider  all  public  comments  on  the 
tentative  determination.  Issues  raised  by 
comments  may  be  a  basis  to  deny  final 
authorization  to  Oregon.  EPA  expects  to 
make  its  decision  on  whether  or  not  to 
grant  final  authorization  by  January  31, 
1986.  and  will  publish  a  notice  of  the 
decision  in  the  Federal  Register.  The 
notice  will  include  summaries  of  and 
responses  to  all  major  comments. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
amending  RCRA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA.  The  Federal  requirements 
no  longer  applied  in  the  authorized 
State,  and  EPA  could  not  issue  permits 
for  facilities  the  State  was  authorized  to 
permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  requirements  within 
specified  timeframes.  However,  until 
new  Federal  requirements  were  actually 
adopted  by  the  State,  they  did  not  take 
effect  in  the  authorized  State. 

In  contrast,  under  the  recently  enacted 
section  3006(g)  of  RCRA,  42  U.S.C. 
6926(g),  the  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  States  whose 
programs  are  not  authorized. 
Furthermore.  EPA  is  directed  to 


implement  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  imtil  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions,  the  HSWA  requirements 
apply  in  authorized  States  in  the  interim. 

Thus,  as  a  result  of  the  HSWA.  there 
will  be  dual  State/Federal  regulatory 
program  in  Oregon  after  final 
authorization.  To  the  extent  the 
authorized  State  program  is  unaffected 
by  die  HSWA,  Uie  State  program  will 
operate  in  lieu  of  the  Federal  program. 
To  die  extent  that  HSWA-related 
requirements  are  in  effect  in  Oregon, 
EPA  will  administer  and  enforce  those 
requirements  until  the  State  applies  for 
and  receives  authorization  to  do  so. 
Among  other  things,  this  may  entail 
issuance  of  Federal  RCRA  permits  for 
those  aspects  of  the  State  program 
which  have  not  yet  been  authorized. 

This  authorization  of  Oregon's 
hazardous  waste  program  includes  two 
Federal  regulatory  promulgations 
pursuant  to  the  HSWA — the  listing  of 
dioxin-containing  wastes  (50  FR  1978), 
and  the  paint  filter  liquids  test  (50  FR 
18370).  Once  Oregon  is  authorized  to 
implement  other  HSWA  requirements  or 
prohibitions,  the  State  program  in  those 
areas  will  operate  in  lieu  of  the  Federal 
provisions.  Until  that  time,  the  State 
may  assist  EPA  in  the  implementation  of 
such  requirements  through  a  cooperative 
arrangement.  Any  State  requirement 
that  is  more  stringent  than  a  HSWA 
provision  remains  in  effect.  In  such  a 
case,  regulated  handlers  must  comply 
with  the  more  stringent  State 
requirement. 

Oregon  has  not  asserted  jurisdiction 
to  implement  the  hazardous  waste 
program  on  Indian  lands  within  the 
State.  Such  authority  would  therefore 
remain  with  EPA. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  effectively  suspends  the 
applicability  of  certain  Federal  •  •" 

regulations  in  favor  of  Oregon's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


BEST  COPY  AVAILABLE 
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Compliance  with  Executive  Order  12291 

Hie  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  42  U.S.C.  6912(a),  6926,  and 
6974(b). 

List  of  Subjects  of  40  CFR  Part  271 

Administrative  practices  and 
procedures.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping. 
Water  pollution  control.  Water  supply. 

Dated:  November  15, 1985. 
L.  Edtvin  Coate, 

Acting,  Regional  Administrator. 
[FR  Doc.  85-29120  Filed  12-5-85:  8:45  am] 
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40  CFR  Part  271 

[SW-10-FRL-2935-9] 

Washington;  Hnal  Authorization  of 
State  Hazardous  Waste  IManagement 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Tentative 

Detem^ination  on  Application  of 

Washington  for  Final  Authorization. 

Public  Hearing  and  Public  Comment 

Period. 

summary:  Washington  has  applied  for 
fmal  authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed 
Washington's  application  and  has  made 
the  tentative  decision  that  Washington's 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  EPA  intends  to 
grant  final  authorization  to  the  State  to 
operate  its  program  in  lieu  of  the  Federal 
program  subject  to  the  limitations  on  its 
authority  imposed  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  96-616  November  8, 1984) 
(HSWA).  Washington's  application  for 
final  authorization  is  available  for 
public  review  and  comment  and  a  public 
hearing  will  be  held  to  solicit  comments 
on  the  application  if  significant  public 
interest  is  expressed. 


DATES:  If  sufficient  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  is  scheduled  for  January  6, 1986, 
at  10:00  a.m.  Washington  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject  if  held.  EPA  reserves  the 
right  to  cancel  the  public  hearing  if 
sufficient  public  interest  in  holding  a 
hearing  is  not  communicated  to  EPA  by 
telephone  or  in  writing  by  December  27, 
1985.  EPA  will  determine  by  December 
31, 1985,  whether  there  is  sufficient 
public  interest  to  hold  a  public  hearing. 
All  written  comments  on  the  State's 
final  authorization  application  must  be 
received  by  EPA  by  the  close  of 
business  on  January  6, 1988. 
addresses:  Copies  of  Washington's 
final  authorization  application  are 
available  during  business  hours  at  the 
following  addresses  for  inspection  and 
copying:  Washington  Department  of 
Ecology  (Rowesix).  4224  6th  Avenue 
S.E.,  BIdg.  4,  Olympia,  Washington 
98504.  Ross  Potter,  (206)  459-6303;  U.S. 
EPA  Headquarters  Library,  PM  211A, 
401  M  Street  SW.,  Washington.  DC 
20460.  Phone:  (202)  382-5926;  U.S.  EPA 
Region  10  Library,  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  Phone:  (206) 
442-1259. 

Written  comments  on  the  tentative 
determination  and  the  application,  and 
written  or  telephone  communication  of 
interest  in  holding  a  public  hearing  on 
the  Washington  application  must  be 
sent  to  Michael  Bussell,  Mail  Stop  530, 
1200  Sixth  Avenue,  Seattle,  WA,  98101, 
(206)  442-2857  or  (FTS)  399-2857. 

If  sufficient  public  interest  is 
expressed.  U.S.  EPA  will  hold  a  public 
hearing  on  Washington's  application  for 
final  authorization  at  10:00  a.m.  on 
January  6, 1986.  in  Conference  Room 
12A  of  the  EPA  Region  10  offices  at  1200 
Sixth  Avenue.  Seatde.  Washington. 

If  you  wish  to  find  out  whether  or  not 
U.S.  EPA  will  hold  a  public  hearing  on 
the  tentative  determination  and  the 
Washington  application,  based  on  U.S. 
EPA's  decision  that  there  was  sufficient 
interest  in  such  a  hearing,  write  or 
telephone  the  U.S.  EPA  contact  person 
listed  below  after  December  31. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Bussell,  Mail  Stop  530. 1200 
Sixth  Avenue.  Seattle,  Washington 
98101.  (206)  442-2857  or  (FTS)  399-2857. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 


type,  knotvn  as  "interim  authorization" 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  [section  3006)(c),  42 
U.S.C.  6926].  EPA's  implementing 
regulations  at  40  CFR  Parts  271.121- 
271.137  established  a  phased  approach 
to  interim  authorization:  Phase  I, 
covering  the  EPA  regulations  in  40  CFR 
Parts  260-263  and  265  (universe  of 
hazardous  wastes,  generator  standards, 
transporter  standards  and  standards  of 
interim  status  faciUties)  and  Phase  Q, 
covering  the  EPA  regulations  in  40  CFR 
Parts  124,  264,  and  270  (procedures  and 
standards  for  permitting  hazardous 
waste  management  facilities). 

Phase  n,  in  turn,  has  three 
components.  Phase  HA  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks  and 
in  some  cases  certain  surface 
impoundments  and  waste  piles.  Phase 
lib  covers  incinerator  facilites.  Phase  IIC 
addresses  landfills,  land  treatment 
facilities,  surface  impoundments  and 
waste  piles.  By  statute,  all  interim 
authorizations  expire  on  January  31. 
1986.  Responsibility  for  the  hazardous 
waste  program  returns  (reverts)  to  EPA 
on  that  date  if  the  State  has  not  received 
final  authorization. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program:  (1)  Is  "equivalent"  to 
the  Federal  program,  (2)  is  consistent 
%vith  the  Federal  program  and  other 
State  programs,  and  (3)  provides  for 
adequate  enforcement  [section  3006(b), 
42  U.S.C.  6926).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  final  authorization.  EPA 
regiilations  to  qualify  for  final 
authorization  appear  at  40  CFR  271.1- 
271.23. 

B.  Washington 

The  State  of  Washington  received 
interim  authorization  on  August  2, 1983, 
for  Phase  I  and  Phase  IIA  and  IIB.  The 
State  did  not  seek  interim  authorization 
for  the  land  disposal  permitting 
component  (Phase  UC)  and  has 
participated  in  this  aspect  of  the 
program  with  EPA  under  a  Cooperative 
Arrangement 

The  State  of  Washington  submitted  a 
draft  appUcation  for  final  authorization 
on  Jaunary  17, 1984.  EPA  comments 
were  made  to  the  State  for  their 
consideration  in  completing  the 
application.  Public  hearings  to  solicit 
comments  were  held  by  Washington  on 
June  5, 6,  and  11, 1984.  The  application 
for  final  authorization  of  the 
Washington  hazardous  waste 
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management  program  was  received  by 
EPA  on  July  2. 1964.  After  reviewing  the 
State's  application^  EPA  commented  to 
the  State  requestiiig  clarification 
concerning  severafaspects  of  its 
application  and  prpgram,  including: 

1.  Basis  of  statuliory  authority  to 
regulate  recycled  wastes,  waste 
generators,  disposal  of  dangerous  waste, 
and  to  establish  a  pemiit  program. 

2.  Applicability  ^f  the  interim  status 
standards  to  certain  operations. 

3.  Staffing  for  the  program, 
compliance  monitoring  program 
enhancements,  enflorcement  practices 
and  policy,  permit  processing 
timeframes,  and  delegation  of  authority 
within  the  Washington  Department  of 
Ecology  to  implement  regulatory  actions 
required  of  the  Department 

4.  Memorandumlof  agreement 
provisions  regardii^  Federal  oversight 
and  Federal/State  coordination^ in 
permitting,  complij  nee  and  enforcement 

EPA  comments  i  re  set  forth  in  letters 
to  the  State  dated  July  27, 1984,  and  May 
8, 1985.  With  the  exception  of  some 
needed  clarifying  language  on  EPA 
responsibUities  under  HSWA.  and  some 
minor  clarincationii  in  the  Memorandum 
of  Agreement  (MOA).  the  State  has 
addressed  these  co  mments  to  EPA's 
satisfaction  in  subsequent  addenda  to 
the  application  sunnitted  to  EPA  on 
September  24, 1984  July  11, 1985.  and 
September  27, 198^  which  are  in  the 
public  record.  The  State  will  make  the 
additional  changes!  in  the  application, 
prior  to  EPA's  final  decision  on  program 
approval/denial. 

in  addition  to  ev  iluating  the  State's 
application,  EPA  hi  ts  also  evaluated  the 
State's  implementation  of  their  program, 
particularly  in  key  jriority  areas — 
compliance,  enforc  ;ment  and 
permitting — as  par  of  an  assessment  of 
State  capabilities  t )  implement  a  quality 
program  after  auth  )rization.  As  part  of 
this  process,  EPA  Region  10  conducted 
program  reviews  o  Washington's 
hazardous  waste  n  anagement  program 


in  August  1984  and 


September  1985.  The 


1984  program  review  found  a  number  of 
problems  in  the  im]  ilementation  of  the 
State's  compliance  enforcement  and 
permitting  program »,  such  that  a 
decision  on  final  a\  thorization  was 
delayed.  The  1985  ]  irogram  review  found 
that  the  State  has  I  een  and  is  continuing 
to  be  responsive  to  EPA's  program 
implementation  rec  ommendations.  and 
has  demonstrated  i  ubstantial  progress 
in  the  implementat  on  of  their 
compliance  monitoring,  enforcement 
and  permitting  pro|  rams.  To  address  the 
need  of  further  enh  incement  of  State 
capabilities  in  these  areas,  the  State  and 
EPA  have  agreed  t6  joindy  sign  a  Letter 
of  Intent  that  will  e  xplicitly  address 


UMI 


State  and  EPA  measures  to  assure 
continued  enhancement  of  State 
capabilities  in  compliance,  enforcement 
and  permitting.  This  Letter  of  Intent  will 
be  signed  by  the  State  and  EPA  prior  to 
EPA's  final  decision  on  program 
approval/denial. 

EPA  has  tentatively  determined  that 
the  State's  program  meets  all  of  the 
requirements  necessary  to  qualify  for 
flnal  authorization  and  intends  to  grant 
Rnal  authorization  to  Washington  to 
operate  its  program  in  lieu  of  the  Federal 
regulatory  program  promulgated  up  to 
December  31, 1984.  pursuant  to  RCRA, 
42  U.S.C.  6901  et  seq.,  (not  including 
requirements  and  prohibitions  imposed 
by  the  HSWA). 

In  accordance  with  section  3006  of 
RCRA  and  40  CFR  271.20(d),  the  Agency 
will  hold  a  public  hearing  on  its 
tentative  decision  on  January  6, 1986,  at 
10:00  a jn.  at  EPA  Region  10  Conference 
Room  12A.  1200  Sixth  Avenue.  Seattle. 
Washington,  if  sufficient  public  interest 
is  expressed  in  holding  a  hearing.  The 
public  may  submit  written  comments  on 
EPA's  tentative  determination  until 
close  of  business  on  January  6, 1986. 
Copies  of  Washington's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

In  making  its  final  decision,  EPA  will 
consider  all  public  comments  on  the 
tentative  determination.  Issues  raised  by 
those  comments  may  be  the  basis  for  a 
decision  to  deny  final  authorization  to 
Washington.  EPA  expects  to  make  its 
final  determination  on  whether  or  not  to 
approve  the  State's  program  by  January 
31, 1986.  The  notice  will  be  pubUshed  in 
the  Federal  Register  and  will  include  a 
response  to  all  major  comments. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
amending  RCRA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA.  The  Federal  requirements 
no  longer  applied  in  the  authorized 
State,  and  EPA  could  not  issue  permits 
for  any  facilities  the  State  was 
authorized  to  permit.  When  new.  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obligated  to  enact  equivalent  authority 
within  specified  timeframes.  However, 
until  new  Federal  requirements  were 
adopted  as  State  law,  they  did  not  take 
effect  in  the  authorized  State. 

In  contrast,  under  the  newly  enacted 
section  3006(g)  of  RCRA,  42  U.S.C. 
6926(g),  the  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  non-authorized 
States.  EPA  is  directed  to  cary  out  those 
requirements  and  prohibitions  in 


authorized  States,  including  the  issuance 
of  full  or  partial  permits,  until  the  State 
is  granted  authorization  to  do  so.  Thus, 
while  States  must  still  adopt  HSWA 
related  provisions,  the  HSWA  applies  in 
authorized  States  in  the  interim. 

As  a  result  of  the  HSWA.  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Washington  after  final  authorization. 
To  the  extent  the  authorized  State 
program  is  unaffected  by  the  HSWA,  the 
State  program  will  operate  in  lieu  of  the 
Federal  program.  To  the  extent  HSWA 
related  requirements  are  in  effect  EPA 
will  administer  and  enforce  those 
portions  of  the  HSWA  in  Washington 
until  the  State  receives  authorization  to 
do  so.  Among  other  things,  this  may 
entail  the  issuance  of  Federal  RCRA 
permits  for  those  areas  in  which  the 
State  is  not  yet  authorized. 

Once  Washington  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provision.  Until  that  time,  the  State  may 
assist  the  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement, 
as  State  resources  allow. 

Any  State  requirement  that  is  more 
stringent  than  a  HSWA  provision  also 
remains  in  effect;  thus,  regulated 
handlers  must  comply  with  the  more 
stringent  State  requirements. 
Washington  is  not  being  authorized  for 
any  requirement  implementing  the 
HSWA. 

C.  Inrfian  I.^m^f 

In  the  final  authorization  application, 
the  State  has  asserted  authority  and 
intent  to  regulate  hazardous  waste 
management  activities  on  Indian  lands. 
The  State  also  asserted  such  authority  in 
its  interim  authorization  application.  For 
interim  authorization,  EPA  concluded 
that  the  State  had  not  adequately 
demonstrated  it  had  such  authority.  In 
granting  interim  authorization,  EPA 
therefore  retained  jurisdiction  for 
regulating  hazardous  waste 
management  activities  on  Indian  lands. 
The  State  appealed  this  decision  to  the 
Ninth  Circuit  Court  of  Appeals:  the 
Ninth  Circuit  upheld  EPA's  decision 
[Department  of  Ecology,  v.  EPA,  752  F. 
2d  1465  (1985)].  Based  on  the  Court's 
decision,  the  State  amended  their 
application  to  focus  their  assertion  of 
authority  to  cover  non-Indian  hazardous 
waste  management  activities  on  Indian 
lands.  We  conclude  however,  that  the 
State's  demonstration  of  jurisdiction  is 
insufficient  for  EPA  to  authorize  non- 
Indian  hazardous  waste  management 
activities  on  Indian  lands.  EPA  will 
therefore  retain  jurisdiction  for 
regulation  of  hazardous  waste 
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management  activities  on  Indian  lands. 
EPA  views  "Indian  lands"  to  mean  all 
lands  (including  fee  lands]  within  Indian 
reservations,  dependent  Indian 
communities,  and  Indian  allotments  to 
which  Indians  hold  title. 

Regulatory  FlexiUlity  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  significant 
economic  in^>act  on  a  substantial 
nimiber  of  small  entities.  The 
authorization  effectively  suspends  the 
appHcabiUty  of  certain  Federal 
regulations  in  favor  of  Washington's 
program,  thereby  eliminating  duphcative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006,  and 
7004(b)  of  the  SoUd  Waste  Disposal  Act 
as  amended  42  U.S.C  6912(a),  6926,  and 
6974. 

list  of  Subjects  in  40  CFR  Part  271 

Administrative  practices  and 
procedures.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping, 
Water  pollution  control.  Water  supply. 

Dated:  November  15. 1985. 
L  Edwin  Coate. 
Acting  Regional  Administrator. 
(FR  Doc.  85-29119  Filed  12-S-85;  8:45  am] 
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FEDERAL  EMERGENCY       ~ 
MANAGEMENT  AGENCY 

Federal  Insurance  Administration 

44  CFR  Part  67 
[Docket  No.  FEMA-6690] 

Proposed  Rood  Elevation 
Determinations;  Artcansas  et  al. 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 


proposed  modified  base  flood  elevations 
listed  below  for  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  quaUfied 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L  Matticks.  Acting  Chief.  Risk 
Studies  Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  WasUi^on.  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234),  87  Stat.  Oda  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1966  (Title  Xm  of 
the  Housing  and  Urban  Development 
Act  of  1968  (Pub.  L  90-448)).  42  U.S.C. 
4001-4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  Section  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 


construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67— (AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq^ 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 

Proposed  Base  (100- Year)  Flood 
Elevations 


Soufos  ov  NoodfiQ  tnd  locMfion 


ARKANSAS 


Foft  Snllh  (dty),  1 
Atkantm  fV¥9r 


I  County 


Oowimnwii  dt  WMnttm  RouM  540.. 


Confluanc*  wWi  Aifcinm  Rl««r„ 
UpM«am  o(  South  83rd  Sk«ai_ 


Confluano*  with  Musanl  Cmk.. 
UpMraam  o«  South  ei«l  S»aat. 
Upatraam  of  klasunl  Read- 


Upatraam  at  South  74th  SMal- 
Upatraam  at  South  Louiawto 

Contluanca  with  *'iffnrri  Craak.. 
UpaMam  ol  Baikar  Road . 


#Oapth 
intaat 
abova 
ground 
*Ele»»- 


(ftGVO) 


Upatraam  o4  hliaaoun  Pacitic  Rairosd.. 
Sunnymm/t  Ol0k: 

Contluanca  wWi  Arfcanaat  Riwar 

Upstraam  ot  Waldron  Road 


Upatraam  of  Alban  PNia  Avanua 

Upitiaani  ot  Binne  Avarwa 

NoNanrnOmk: 
Contluanca  with  Sunny  mada  CiaalL... 
River  tram  0.45 


Upstraam  ot  mtarstala  Roula  540.. 

Upstream  ot  Free  Ferry  Road 

Upstream  ol  Duncan  Road 

Oownstraam  ot  Eupar  Lane 

River  milas  2.62 


NoNam»  Thbul^ 
Confluence  with  No  Name  Qaati.. 

Upstraam  of  Rogers  Avenue 

River  mUe  0.719 

OakPrn*  TttutKr 
Conthienoe  with  Ailianaas  RlMr.. 

Upstream  of  Nawlon  Road 

River  mile  0  951 

UayBnncti: 
Confluence  with  Arliaraas  RlMr- 
Upstream  ot  North  L  Street.. 
Upstream  ot  BaMman  Road .. 


^ 


*406 
•410 
•417 

•406 
■414 
•423 

■406 
■410 
•419 
'425 
•432 

•414 
•435 
•441 

'409 
■413 
•423 
•438 

•409 
•419 
•429 
•446 
•465 
•482 
•511 

•460 
•482 
•505 

•412 
•417 
•424 

•416 
•432 
•482 
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Proposed  BASi  (100- Year)  Flood 
El£Vatio»  s— Continued 


Sourea  ol  loodng  mdlocMkm 


Conftano*  aim  Aft(4n$M  RiMr 


Coo>wnc»  ot  Ma  Ct—fc. 
MVOMt 
ConliMno*  <Mh  ^MM 
U^aMam  of  T«Man 
Upakwm  o(  Slala  Routa 
Upaawm  ofCavanaugh 
Upaaaarn  ot  Janny  Und 
Rnar  milaa  &S2 

ConflaaiKa  ««h  Mi  Oaal 
Upafcoam  cH  Hiiouri 
Upalraam  ol  >^cfcibu9 
UpMream  <*  Tiin  S»aa« 


R  )ad» 


Pad  c  Rairoad.. 

Ski  Kt  ...— 


Fort  SfflMi.  Matmm. 
oraUa  M  Vkiaa,  Mayor 
SnMh.  gotailian  County. 
Snuai.  Ailianaai  72902. 


Kcttyka 

DoaMwfeaant  corporate 
Ooamataam  ade  o)  Nortti 


Main  Skaal.  Lavaca, 
to  Hononbta  Uoyd  Fanr. 
•Man  County, 
172940. 


al  623  GaRiaa>v 

conwianta  to  Hon* 

o<  lie  dty  of  Fort 

P.O.  8oa  19011  For 


I  COMHly 


QayiaSlraal 

al  tia  C»y  »WL 
Sand  comfnanls 
Mayor  oi  ttw  oty  a( 
P.O.  Box  3,  Lavaca, 


CAUFOmU 


Kani  CwaWy  (urtneor  iarala<  araaa) 
OsMt'   Approxina  My    75 
kom  llw  c«n(sr  o<  iltale  Highway  202__ 
OKttwn  Oaait  70  teat  uf4tream  ironi  Iha  con- 
luanca  of  Anwiopa  Creek 


Sorpn  Aymnm  Omak  iahttt  r  Hoodhgt:  Apprort- 
'    186  laal 

fti»cfcai»«V»   (aAafcir   *w4iing).    Approamatsly 
Ucfliaon.  Topeiia  -f 


250  leal  »ou«iaaat  along 


Sania 
Driva.. 


Iia  oantar  o(  Puahar 


Cwtmrm   CnetL   At   the   onaing   o<   AtcNaon, 

Topalia  4-  Santa  Fa  and  !  kwtiam  Panic  fW- 

read  over  Caionto  Bodfish  Road.. 
Citarm  Omk  (.ihaaom  Hoc  dingy  Apprownatety 

300  iaat  «oi«i  «ong  Roc  i  Pila  Road  Irom  M 

imaraaction  aith  Mountain  new  RoKt 
CMorr  Wmh  i.$hatom  tloofng): 

aoo  laal  upatraMa 

Straat . 

Oarnrne  Wnh  (.timaom  ito^oftv).'  Approumalety 

150  laal  aouli  on  Grvi  ida  Skoal  feom 

imaraecaon  wilh  Glendo«e(  Avanua 
CuMi/  Cntk  Apprn«iml<<y  80 

•nxn  >»  cantor  ol  Border  ^aaot 
enUrm  Crmak:  At 

Bouievanl  and  Entoie  Cra4k 
Gnpenwte  Canyon  Cmek  ( 


At 

Sierra  Vitta 


Netraka  Rood 

150  toe*  upaaawn 


1:  Al 

Iha    cantor    o«    the    inieiiaclion    o<    I  leather 

Avenue  and  Avanida  Del  S  il 
Mian  MM»  Canyon  Creek  ( ihaHom  IkxxtngY 
of  the  inteneilion 

S»eel  and  Tliree  Pines  Cm  yon  Avenue 
Jm^ione  Canyon  Wash:  A^pronmately  30 

do—mroaiii  from  canter  o< 
Kalao  Creak:  Appromiiialety 

kom  the  centor  o<  Kelw  V^Hey  Road 
Kent  Rivar  al  Bakaistekt  A(  Droxwnately  150 

eaat  tfong  Rnar  Road  irorfito  intaf*aclion  ««i 

Ell  Road 
Kam  Rkm  at  Kamatte.  Ap^oximately  100 

upaaaam  Iram  iw  cantor  df  Kamville  Road 

IMe  On*  Waslt 

aaream  from  the  cantor  o<  vlfvd  SlreaL. 
Noun  El  Paao  Waah  (sftoMw  Ikkxtng):  At 

center  ol  Thorn  Street  vxl^^orth  B  Paao  Wash.. 
Atartri  RidgecreM  Wasn  (s/v$ow  tkxxtngi:  Al  the 

center  o«  the  nersectran  o(  CatTfibe*  Rotol 

and  Fetspor  Avenue  (HaMctfist  Averua) 


#Oiplh 

.toil  in 
laal 


Fa  Rairoad  kom  ITs  cantor  o<  Momng 


JMI 


•417 
•418 

•418 
•439 
•456 

•478 
•489 

•518 

•454 
•468 

•475 
•490 


•401 
•406 


'3399 
'3.903 

•^466 

•458 
•1J14 

•830 

'2.MX) 

•2.296 
•5.111 
•2.462 

02 

#3 
•2.017 
•2.924 

•481 
'&644 
•2.427 
'2.408 

•Z3S6 


Pro«>osed  Base  (100- Year)  Flood 
Elevatkms— Continued 


Sourea  ol  iooding  and  toeaHoK 


»oao  Oeak   Approidmatoiy   100  toi 
Irom  the  cantor  al  Zarkar  Road _„ _.. 

Ranger  Smion  Omak:  Appraaimatoly  80  toal 
downakaair  (rom  8w  oarMar  ct  Pine  Road 

Sano^'OBaifc  Appro  <imatot»  80  toel  downsliatow 
Irom  Vw  cantor  ol  Mktol  Road 

Short  Canyon  Creek  iati^kxe  lOodhg^'  Al  the 
cantor  ol  Iha  intoraaction  of  Lailar  Road  and 
Placer  S»aat _ _ _ _ 

SouM  »ancA  Amo  OaMt  ^Sipnaimatoly  700  toal 
weal  along  Nmbarlina  Road  from  ito  inlersao- 
ion  aVi  Zadtonr  Avanua _ 

South  B  Paao  Waah  (shalbir  toottng):  Al  tm 
canter  of  the  intor  section  of  Onjmmond  Awarwa 
(Bokva  Avanua)  and  Jacka  Ranch  Road 

South  *>*  Kern  /Iter  Appnadtwatoty  80  toal 
doanaaaaiii  hom  tto  cantor  of  Doyto  Rwich 
Road...._ 

Soutfi  For*  Kam  Atar  (aAalnr  HbodhyX-  At  flw 
canter  of  tt«  intoiaaiJIuit  of  Cooort  Lmw  and 
Poptar  Skeet _ _ _ 

South  Rtdgecreel  Waah  {aha0ow  Hoodk^}:  Ap- 
pronmataiy  150  leel  dominsaeam  ftom  *» 
cantor  of  West  Upiohn  Avenue... _ 

Twenty  Mule  Team  Qwak  (atakw  tkxxtng):  Ap- 
proidmatoiy 125  toal  i4iakaam  kom  tha  cantor 
of  Boron  Avanua 


#Oaplh 
In  toal 


ianm 

toal 

(NGVDI 


Sycamore  Oeek-  Approidmatoiy  SO 

stream  ftom  Iha  canter  ol  Bear  Vaiay  Road _. 

Shatoer  Hooding  near  eou»  ol  fflaHiaiOM/  Al  fta 

Intoiaacliun  of  Digiotgio  Road  and  Faitli  Road. 
ShaKom  Ihodktg  near  Tehachapt  Approidmalaly 

220  toel  south  on  Turf  S»eal  Irom  ito  intoraac- 

ion  Mlh  Highma  Road 


STMIbn'  *xx*v  rwar  kteFariand:  Appronmataly 
200  toal  north  of  intorsecion  of  WMator  Road 
and  Stoto  Highaay  99 


Shatow  lk)odng  near  Tahaehapt  fijprwmMtf 
220  toal  soutti  of  the  cantor  of  the  intarsectnn 
of  Ti»l  Street  and  HKjNkw  Road „ 

Shakow  Hooding  near  Twenty  Hula  Teem  Cnak 
At  the  centor  of  ttw  intorsecion  of  Sierra  Viatt 
strsal ,.— — ......... ...._„.. 

M44**  avaaabto  tof  itopacllofi  at  Planrdng  arwl 
devetopmenl  Servicas  Oeparanant  Fkiod  Plain 
ManaoBmenl  Director.  11  to  26th  SiraeC  Ba- 
karsfiaU,  CaWomto  93301.  Send  comments  to 
Honorabto  Pauina  Lanaood.  1415  Truxton 
Avenue.  BakersfteM,  CaWomto  93301. 


Tulara  County  (unlncorporatad  sraaa) 
King  Riyer:  50  toel  upstream  from  the  canlar  of 

Southern  Pactic  Railroad 

St  Johne  River  100  toel  i«a«aam  feom  Iw 

cantor  of  Fnan|.Kam  Cwal 

Shatom  Hoodhg:  Al  (he  center  of  tha  intenecion 

of  Road  170  and  Avenue  304 

Lower  Kaweah  Over  SO  toal  upaiaaai  feom  iw 

center  of  Southern  Pacific  Raikoad 

Shakow  lloodKV 

At  the  cantor  of  the  intaraecion  of  Road  182 
and  Avenue  304 

100  toel  weal  from  the  center  ol  the  interaeo- 
ion  of  Avenue  312  and  Atchiaoa  Topeka 

and  Santo  Fa  Rairoad .._ 

Mkkte  For*  Kaweah  River  10  toal  i^tobaam  from 

the  center  of  South  Dinely  Drive. 

Soulft  Fork  Kaweah  River  SO  tool  upafeatoii  from 

the  center  ol  Soulh  Fork  Drive 

North  Forti  Kaweah  River  50  toal  upstream  Irom 

the  center  of  North  Fork  Dnve 

£»  Bayou  SO  toel  i«akaam  feom  ito  oantar  of 

Stoto  Highway  90 

Lower  Tula  River  50  tool  upetraam  from  Iha 

canter  ol  Piano  Sfraal 

Shalkm  noodkig: 

100  leel  west  from  ttw  center  of  ttw  imersoc- 
tion  of  Craalview  Street  and  Pulnam  Avenue... 

At  ttw  canter  of  ttw  ntersacicn  of  Pttow  Skoal 

and  Henderson  Avervje 

Upper  Tule  River  50  (eel  upstream  from  iw 

center  of  Glotw  Road 


•475 
•5,153 
•1.170 

02 

•445 

•^368 

•i705 

02 

•Z428 

•2.446 

•4,053 
#1 

•4.135 

•382 

•4,135 

02 


•288 

•422 

#1 

•388 

02 

•406 
996 
•957 
•971 
'267 
•459 

#1 
•448 

•777 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  IkMding  and  tocatton 


l^iper  Tule  River  Northern  Branch:  At  ooniuenca 

with  Upper  Tuto  River 

Sraham  Creak  100  feat  upstream  from  ttw  carrier 

of  Qk3ba  Orlvo  ..„ 

Campbel  Creak:   SO   leel   upakoam   from   iw 

center  of  County  Highway  J28 

Founmi  Springe  Creek:  SO  toal  upakaam  feom 

the  center  of  Avenue  88 

Sand  Creek-Shakow  Flooding: 
At  ttw  center  of  ttw  intersecion  of  Avanua  432 

and  Road  132 

100  toal  northwest  from  ttw  oantar  of  ito 
kHaraacion  of  lone  Road  and  B  MotHa 

Avaiwa 

At  ttw  canlar  of  iw  intoraacian  ol  Avanua  406 
and  Road  120 


Alfa  East  Branch-Shakow  Fkiodhg: 
At  the  center  of  ttw  intersection  of  Road  136 

arxJ  Averxie  422 „.. 

SOO  toel  nortti  from  ttw  canlar  ot  ttw  tatorsae- 
don  of  Avenue  424  and  Road  128 _.__ 

Antelope  Creek-Shakow  Fkxxtng:  At  ttw  canter  of 
ttw  mteraaction  of  Road  212  and  Avenue  3S6.„.. 

East  OverHow  AnMope  Creek-Shakow  Fkjodhg: 
100  toal  nortti  from  ttw  cantor  of  ttw  inter  sao- 
tton  ol  Wutchumna  Avenue  and  city  ol  Wood- 
lake  corporato  limits 

West  Overflow  Anlekipe  Creek-Shakow  Fhodkig: 
ISO  leel  souttiwest  from  the  center  of  ttw 
krteraection  of  Cafon  Avanua  wid  Oivara  OrWa... 

l.«mi*  Oaofr.SMaiaM'  Fboding  100  tool  northwoal 
from  ttw  canlar  of  Urxlmore  Street  crossing  of 
Friant-Kem  Canal _.. 

Franer  Creek-ShakOw  Fkxxtng: 
At  ttw  center  of  intersection  of  Oivo  Drivo  and 

F  Avonue _ „ „ 

At  ttw  conlar  ol  Inlaiaacion  of  Ninttt  Avanua 
and  Road  229 

While  River-Shakow  Fkxxtng:  At  ttw  cantor  of 
mtarsection  of  Road  138  and  WNto  Rock 
Avenue 

Porter  SkjughShakow  flooding: 
100  feet  west  from  ttw  center  of  ttw  Intersec- 
ion of  Crostview  Sfreet  wd  Putnam  Avenue-. 
At  ttw  center  of  ttw  intaraacian  of  Piano  Skoal 
and  Herxterson  Avenue _ 

kwH  QnaekShakow  ihuMtng.  At  ttw  irrtersecion  of 
Goehan  Avanua  and  Boyer  Lana „ 

Packwood  Creek-Shakow  Fkxxtng:  100  toal 
southwest  from  the  nlersaction  of  Makliwlto 
Avenue  aryj  Oakdale  Avenue _ 

Woolen  Creek  100  feet  northeast  from  ttw  inter- 
sectnn  of  Valley  Road  and  Avenue  464 

Orange  Cove  Oram:  100  feet  aouttwast  frt>m  ttw 
intersectnn  of  Avenue  460  and  Valley  Road 

Hapa  airaiabto  for  hwpaction  al  County  Depart- 
ment ol  Pubic  Works,  County  Courttiouaa,  Viaa- 
la.  California.  Send  comments  to  the  Honorabto 
Leroy  Swiney.  Ctiairman.  Board  of  Supervisors, 
County  Courthouse,   Visaka.  Cakfomw  93277. 


«Oap8« 

In  laal 


grouniL 

ttoMB- 

ionm 
toal 

(NGVO) 


CONNECTICUT 


Farrakiglon  (to«mk  Hartiord  CawMy 

Farmington  River 

At  downstream  corporate  Bmito    ..,       

At  Farmington  Avenue 

Al  downstream  side  of  CONRAIL _. 

Approximately  300  feet  upstteam  of  Soutt)  Main 

Street/State  Route  177 

Approximately    300    toal    upstroam   of    Main 

Street/Stoto  Route  4/179 

Approximstely    1.900   feet   upstteam   of   Main 

Street/State  Route  4/179 


At  upstream  corporato  Imils 

Paquabuck  River 

At  confluence  with  Farmington  Rivar. 

At  upstteam  corporate  limits _ 

Roahng  Brook 

At  confluame  iMlh  Fannir>gton  River.. 

Upetream  akto  of  Keyes  Street.. 


At  downstream  skto  of  GoM  Cart  Bndga_ 
Al  upstream  corporate  HmMs. 


•701 
•890 
•744 
•515 

#1 

02 

•358 

#1 

02 

'464 

•453 
•456 

•416 

•420 

#1 

•290 

#1 

•448 

02 

f1 
•439 
•434 


•169 

'171 
'176 

'198 

'200 

'213 
'238 

•172 
•172 

•196 
'206 
•229 

•240 
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Pboposco  Base  (100-Year)  Flood 
Elevatioms— Continued 


Sourca  of  Noodng  and  locMion 


Uniomillt  amok: 

At  oonfluence  wiBi  Fanwigton  River 

Approidmatety  SO  toet  uostream  ol  Rtvar  RowL.- 

At  dowiwr— m  ade  al  Burtngton  Ftoad 

Approximatety  300  feet  uostream  of  Burtinglon 

Road 

Scon  Swamp  Brook 
At  downstream  coioorate  IniMa. 

At  upstream  side  of  Hyde  Road „. 

'  Appronmalely    60    feet    upa<ra«ii 

S«i«mp  Road 

Approidmatety  40  laat  doiMistream  o( 
Road 


of    Scott 


Poplar  Swamp  Brook: 

At  coofluenee  witf)  Funtrtf/ton  Rivar 

Approximatety  650  feet  upstream  of  dam 

Approximatety  400  feet  upstream  o<  Nemi  Deval- 
opmeM  Road 


mxjdhdge  L^M  Met 
At  downstream  oorporaie  Imits.. 


Upstream  side  of  Woodpond  Road.... 
Appronmatety   940   feel   upslrawn 
Lime 


ol  Stmt/ 


MaiM  avalabli  at  the  Town  Osnc't  Oflioe  and 
Town  Engmeer's  Office.  Send  comment*  to 
Honorable  Thomas  Wontorek.  Town  Ittonagar 
of  ttie  Town  of  Fumington,  Town  Hal.  1  Mo«v 
lislk  Diiwe,  Farminglon,  Connecticut  06032. 


DCLAWARE 


New  Castle  County,  unincorporated  areas 

Ctmstina  River 

Downstream  county  boundary 

Upstream  side  of  Witten  Road '. 

Upstream  side  of  State  Route  72 

Upstream  county  bourxlary 

Red  Clay  Creak- 

At  confluence  with  White  Clay  Creek 

Upstream  side  of  Kirtiwood  Highway 

Upstream  side  of  Lancaster  Pike 

Upstream  side  of  HiMsidemil  Road 

Upstream  side  of  Ashland  Road „ 

Upstream  skle  o<  Dam  No.  10  at  county  bound- 
ary  

MMeOtKOas*. 

At  confluence  with  Christina  Riwar 

Al  confluence  of  Pike  Creek 

Upstream  side  of  State  Route  2....„ 

Upstream  side  of  Dam  No.  5 _ „ _ 


#Dep<h 
In  feet 
above 
ground. 
*Elova- 
lion  in 
teet 
(NGVO) 


Approximately  3,000  toet  downstream  al  Stale 

Bourxlary. 


Tributary  to  Whhe  Clay  Creak: 

Al  confluence  with  Wliite  Clay  Creek 

Downstream  side  of  AMTRAK  crossing. _ 

At  State  Route  4 _.._ 

UM  Creek 

Al  confluence  with  White  Clay  Creek 

Upstream  side  of  KIrVwood  HigtYway 

Upstream  side  of  Limestone  Road 

Upstream  side  of  West  End  Camp  WhgM  Road- 

Upstream  side  of  Brackenville  Road 

Upstream  side  of  OW  Lancaster  Pike 

Upstream  county  boundary 

Pike  Creek 

At  confluence  with  White  Clay  Creek 

Upstream  side  of  Henderson  Road 

Upstream  side  of  Granville  Road 

At  State  Route  72 _ 

LJttle  Mill  Creek: 

At  contluerKe  »«th  Chnsbna  River 

Upstream  side  of  Maryland  Avenue 

Upstream  side  of  DuponI  Road 

Upstream  side  of  Chesaie  System 

At  Stale  Route  141 

Chestnut  Run: 

Al  confluence  with  Little  Mill  Creak 

Upstream  side  of  State  Route  2 

At  Faulkland  Road „ _.. 

Brandywine  Creek  (.downstream  poftont: 

Al  downstream  corporate  hrmts 

Approximately  530  feet  upstream  of  loutth  up- 
stream dam _ 


•200 

•211 
•234 

•236 

•172 
•178 

•260 

•290 

•171 
•171 

•18S 

•171 
•176 

•226 


•10 
•20 
•40 


•19 
•56 

•96 
•126 
•152 

•193 

•13 
•34 
•54 

•81 

•118 

•13 
•13 
•23 

•19 
•49 
•104 
•186 
•227 
'259 
•310 

•34 

•73 

•158 

•180 

•10 
•20 
•63 
•75 
•91 

•77 
•82 
•99 

•39 

•91 


Proposed  Base  (100-Year)  Flood 
Elevatkms— Continued 


Source  o(  fcodkig  and  tocalon 


Brandywina  Craak  (tftatamn  portlonX- 
Approamatety  180 

stream  State  boundary 

Approximataly  50  teal  mstaaiii  of 

stream  State  boundary 

Osilawara /3!ivwr  Emir*  lanatti  wiMn  oounly  aNsd- 

sd  by  kdal  Itoodir^ 


teal  downstrasm  of  (town- 


ivskaam  of  most  up- 


In  DriMng  Room 
Number  206.  County  Enginasring  BuUng,  2701 
Capitol  Trai  Nswaik.  Dalawars.  Sand  Com- 
ments to:  Honorable  Rita  Justice.  New  Casfla 
County  Executive,  City/County  BuiMmg,  800 
French  Street,  Wilmington,  Oelawata  18601. 


#Oeplh 
miaat 
above 

ground. 

'Eleva- 
tion in 
feet 

(NGVO) 


INDIANA 


CoaMy 

HortayCnak 
About  500  tool  downslrewn  of  liWn  Streal.-. 

Just  upstresm  of  ConraH 

Maps  ivilrtli   for  mapartleii  al  the  Amboy 

Clerk  Treasurer'*  Offk»  (Vickie  Cameron), 
North  Street.  Amboy,  Indiana.  Send  cortments 
to  Honorabia  Charles  Lawson.  Town  Board 
Presklent.  Town  of  Amboy,  Amboy  Town  Hal. 
P.O.  Box  44.  Amboy.  Indiana  4691 1 

Miami  Coumy  (unlncwporalad  *r*aa) 

Wabaafi  fHver 

At  westernmost  County  Boundary 

About  0.95  mile  upstream  ol  U.S.  Route  31 

Oear  Creek: 

Just  downstream  of  U.S.  Route  31 

Just  donstream  of  150  West  Road...: 

Ookn  Young  Ditch: 
Just  upstream  of  1200  South  Road 


Just  downstream  of  1400  South  Road 

Hortey  Creak: 

Just  upstream  of  confluence  of  Ovemtan  DHch... 

Just  dcMmstream  of  700  East  Road 

Sal  River 

Just  upstream  of  U.S.  Route  31 

About  10  mite  upstream  of  400  North  Road- 

MtsstssineHa  River 

Just  downstream  of  State  Route  124 

About  2.6  mUes  upstream  of  Frances  Siocum 
Trail..._ 


at  the  Miami 
County  Plan  Commission,  County  Courlhouaa, 
Room  103,  Peru.  Indiana.  Send  Comments  to 
Honorable  James  Irfock,  President  County 
Board  of  Commissioners,  Miam  County.  Munii 
County  Courthouse,  Peru.  Indiana  46970. 


North  Manchaslar  (city),  Wabash  County 

dear  Creek: 
Just  downstream  of  Slate  Route  13  (down- 
stream crossing) 

About  900  feet  upstream  of  Slate  Route  13 
(upstream  crossing) „ 

Bel  Rn/er 
About  2,300  leal  downstream  of  abMidonad 

railroad „ 

About  6,600  feel  upstream  of  Stete  Rout*  114... 

^orty  Creek: 

Al  confkierwe  with  Eel  River 

About  1,200  feet  up*«re«n  of  Stete  Route  113... 

Map*  *vallalito  for  kwpactlon  at  the  Office  of 
tt>e  Clerk  Treasurer,  Town  Hall,  103  East  Main 
Street  North  Mancfwster,  Indiana.  Send  com- 
ments to  Honoiatite  Jack  WMtams,  Town  Board 
l>resident.  City  of  fttorth  Manchester,  Town  Hal, 
103  East  Main  Street,  North  Manchester,  Indon 
46962. 


Wabaah  County  (unincorporated  areaa) 
e»l  River 
About  550  feet  downatream  of  oonfkjenca 

Round  Lake  Tributary 

About  0.76  ntite  upstream  of  First  Straat 


•155 

•156 

•10 


•805 

•811 


•626 
•634 

•778 
•876 

•804 
•821 

•797 
•812 

•667 
•6« 

•652 

•670 


•766 
•780 


•746 
•775 


•750 
•753 


•734 
•767 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  WoodInQ  Mid  tootion 


#0*plh 
in  leal 
*bo«* 

ground. 
'Oeva- 


(NGVO) 


^ony  Creak 

Ju*t  upMraam  of  oonNuanoe  with  Eal  Rivar 

Just  downalreaw  ol  Hantoy  Road 

OranfOmifc 

Ju*t  upstraam  of  oon6uano*  wittt  Sadgar  Crasiu. 

Ju*t  downdraam  ol  Ruiia*!  Road 

Oa^Ctaak 

Just  upstream  of  conluano*  wllh  E*l  Rhar 

Ju*t  down*>eam  of  Millar  Road 

Wabaah  River 

About  1.1  mie*  downiSeaiii  of  Prairie  Road 

About  750  iael  upataiii  of  Nortoli  Oouatem 
Railway 


County  Plan  Conwiiaauii,  County  Coiathauaa. 
Wabadt  Imiana.  Sand  commentt  to  MononMa 
PhiKp  Magnar.  Prssidant  CouMy  Board  ol 
Co«nml**ionars.  Wabaah  Couily.  Wabaah 
County  Cotilhouaa.  c/o  Couri^  AuSkx, 
Wabaati,  hidwia  46299^ 


IOWA 


AtlanUc  (city).  Caaa  County 

East  Nishnabolna  River 

About  2.6  mile*  downeareMi  of  60)  StraaL... 

About  1,300  feet  upabaam  of  Buck  (toad— 
Troublesome  Creek: 

About  0.6  mile  downstream  of  Olive  Street.. 

Aixxjl  1.1  miles  upstream  of  Okve  Street 


tor  Inapacaon  at  the  City  Hal. 
23  Eaat  4th  Street  Adantic.  kiwa.  Sand  com- 
ment* to  HonoraUe  Hvry  Game*.  Mayor,  ciy 
ol  Attanlic,  City  Hal.  23  East  4th  Street  AIImv 
lictowa  50022 


KENTUCKY 


QtMnt  (town).  Carrol  Coimty 

OtaoRiver 

Atong  McCools  Creek  within  communily 

Atong  Ohto  River  t>ank  witt«n  community 

Mapa  avalirtite  for  jnajiec  Ikm  at  itie  Post  Office, 
Ghent  Kentucky.  Send  comments  to  Honerabte 
Johnny  N.  Oavi*.  Mayor,  town  of  Ghent  PO. 
Box  344,  Ghent  Kentucky  41045 


Inai  (dty),  Martin  County 

UkUhkJrti: 

About  620  feet  upstream  of  moulh ... 

Atxwt  1.300  leel  upstream  of  mouth 

Map*  a»*l*tili  lor  ln*p*cl>en  at  th*  Oty 

toex,  Kamucity.  Send  comment*  to  Hono._ 

Joe  Hammond,  Mayor,  city  ol  toez.  Ci^  Hal, 

Inez.  Ksntocky  41224. 


•7S0 
•756 

•762 

*618 

•742 
•806 

•662 

•662 


•1.139 
•1.155 

•1.155 
•1,163 


•470 
•471 


•634 
•636 


(cHy),  Trimlite  County 

OhoRiver 
Ju*t  0.7  ml*  downttream  of  US  Highway  421 . 
About  0.3  mla  up*»a*m  of  U.S  H«hway  421-. 


at  the  City  Klal. 
Milton,  Kentucky.  Send  comments  to  Honerabte 
C.L  Go«*on.  Mayor,  dty  of  Milton.  City  Hal, 
R«  3.  Box  38,  MIton.  Kentucky  40045. 


PrastonvM*  (loam),  Carrol  County 

Oto  River  Wittiin  community 

Mapa  avalabte  for  Inapactlon  al  Iha  INNMaida 
Fre  Department  Prestonvile.  Kentucky.  Sand 
comments  to  Honorable  Mervm  Kmdall.  lulavor. 
Town  of  Prestonvile,  P.O.  Box  364,  Canollon, 
Kentucky  41006. 

Warflaid  (town),  Martin  County 
Tug  Fork 
About  900  feat  downstream  of  Noilolk  Guulliaiii 

Railway _ 

Just  upstream  ol  confluence  ol  Coflins  Cradi 

fludt  Creek:  Within  community 


•464 

•465 


•468 


•623 
•624 
•624 


BEST  COPY  AVAILABLE 
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Proposed 


I  lASE  (100-Year)  Flood 
Eleva  noNS— Continued 


Soucaof  flo  (fng  and  tocalian 


CommOttk 

AlmouVl 


Ateul  475  IMI 

namad  Titmlafy.. 


141^  Mn  ol  oonfliMncs  of  iM- 


Snd 


Wwtatd.  Kankick. 

T^_^K  *  *  —  ■  -  -   ~  - ' 


EV  Amf  Einira  Shoral  M 
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#Oapth 
inf*M 
■bova 

ground 
'Etova- 


(NQVD) 


•624 
*6S8 


atawToMnHtl, 
cofflntents  lo  Honors- 
Mayor,  Town  o<  WarfieM. 
Cantucfcy  41267. 


MASSA  EHUSCTTS 


I  at  Itw  En^nsflrwQ 

Sond  coTMTtonts 

Uilano.  Mayor  o(  the 

County.  City  Hal. 

Massacnuselts 


K>y). 


CoHHty 


Jus)  upstream  o<  con|luence  with  Detroit  Lake 
About  1.500  toel  doAolrewn  d  Stala  Nghway 
34_ 


DutoiLatm: 


'  teel  doiAnstreain  d  i 
Shonirfl 


at  City  Ht«.  Da- 
•roit  Lake*.  Minne*ot».  Send  comments  to  Hon- 
oraUa  Loran  Natso^.  Mayor.  Oiy  d  Detroit 
Lakes.  City  Ha*.  P  q  Ba>  647.  OetroU  Lakes. 
IS6S01. 


County  OUcti  Nol  4: 
About   650 


doi  inslream 


About  06 


nedy. 

Ma^sr.  City  o« 

Ketinedy.  l>Arwieso<a 


Kennidy. 


KMaanCmaMy 

Irom   BurfinQlon 


frtjm  5th  Street „ 

at  City  Ha*.  Ken- 
LeRoy  Hoeks»a. 

City  Haa.  P  O.  Bok  7. 

!6733. 


TIMali  (city),  fravaraa  Coutity 

Juitcal  CMcfi  No.  t^     i 

About  3.500  feet  do<4atream  ol  4th  Street 

About  600  teel  upstr^m  of  County  Highway  19. 

Mapa  a»alM)<a  tor  Inapactlott  at  the  City  HU. 
Tnlah.  Minnesota.  S^  comments  to  Honora- 
tito  loicy  McLamora.  Mayor.  City  o<  Tmtah.  City 
Hal.  P.O.  am  55.  tntah.  Mnwaota  56563. 


Easf  Omik.- 
About  l2Slaei 
Just  downatoaam 
Just  upiUsani  o( 
About  400  laal 


Clay  Coanty 


of  NW  S8th  Street.. 

Street 

Street 


Of  Aparlnient  Orwa. 


About  300  feet  downstream  o*  Antiodi  Road 

Juat  downs»a«n  of  ^^orth  GwfieM. 

Just  upskeani  of  Norti  GatliaW 


Just  downsaeaiii  of  ^  Drlh  Highland  S»eet.. 
Just  i«s»eam  of  Noili  Highland  Slt8al„ 
About  0.61  mile  up)  kaam  of  North  HigNwd 
S»a8t 


ftoctOaa*  Tnbut^y: 
About  0.19  m«e  dowr^traam  of  North  Myrtle.. 
Just  downstream  of  N  Drlh  tndona... 
Just  upsfraam  of  Norl  >  Indana.. 
Juat  downstream  of  P  ospect  Avenue  North. 
Just  upstream  of  Pro)  pact  Avenue  North 


UMI 


•37 


•40 
•54 


•1.336 

•1.349 
•1.336 


•823 
•828 


•996 

•1.001 


•887 
•892 

•900 

•888 
•901 
•906 

•912 
•917 

•947 

•849 
•862 
•867 
•804 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


#Oapth 

mieat 

above 

Source  ol  floodviQ  and  locstion 

oround. 
'Eleva- 

ttonin 

teat 

(N6VD) 

About  1^1  mMM  upstTMin  of  Pioapact  Avanue 

•928 

SholCoat 

About  0  29  mile  dowrtslream  of  Antioch  Road 

•822 

About  0  59  mile  i4»tream  of  Antioch  Road .-. 

•839 

Hapa  nnlrtli  tor  Inapactlon  at  the  CHy  Engi- 

neer's Offica.  City  Hal.  7010  North  Hoknaa. 

Gladslona.  Missoun  Send  comments  lo  Honor- 

able Patrick  J    ReiDy.  Oty  Manager.  City  of 

Gladstona,  City  Hal.  7010  North  Holmes.  Glad- 

stone. Missouh  64118. 

Kanaaa  Cily  (i^).  Clay.  Ptatta  and  Jackson 

Cotmttea         \ 

root/ Omit 

About  0  26  mile  downstream  of  Unmmad  Road . 

•816 

About  1.4  miles  upstream  of  Northwest  PrMa 

View  Road _ _. 

•929 

WUcat  Branch: 

At  confkience  with  Todd  Craak 

•853 

About  1.5  nalat  upstream  of  ftotthwaat  12eth 

Street 

•928 

natCreek 

About   078    mile    downstrewn   of    NoHhwest 

128th  Street  (at  corporate  limits)    ...    . 

•896 

Just  upstream  of  Northwest  Baughman  Road 

•970 

Second  Cnek: 

About  2  95  rrales  downstream  of  Cookingham 

Onve  (at  corporate  limits) _ 

•885 

•924 

Just  upstream  of  Cookingham  Dnve 

•931 

Just  downstream  of  Northwest  lOOffi  Street 

•979 

Just  upstream  of  Northwest  lOOIh  Street 

•984 

Second  Cnek  West  Branch: 

•943 

Aboi4  1.10  miles  upstream  of  Norlhwesl  lOeth 

Street., _ 

•970 

fkxky  BrwKh: 

Just  downsneam  of  Northeast  132nd  Street 

•887 

About  1.39  miles  upstream  of  Northeast  132nd 

Street.- _ _ 

•916 

Bnah  Craeli  { Platte  County): 

About  1  79  miles  downstream  of  HaiTH>ton  Road 

(at  corporate  limits) 

•824 

About  1  73  miles  upstream  of  North  CNMrass 

Averxje _ __    

•930 

UneCreek: 

About  300  leel  downstream  of  mterstata  29 

•769 

About  1.76  nUas  upstream  of  Northwest  66th 

S»eaL..    _ 

•885 

Waukomis  Lake  Tributatr 

At  cofitkjence  with  Une  Osak „„ 

•828 

About  0  84  mile  upstream  of  Northwest  Bryan 

Avenue _ 

•879 

East  Fork  Une  Creek 

At  confluence  with  Line  Creek 

•793 

About  0.81    mile  upstream  of  Hklden   Lakes 

Driva 

•884 

OU  Uaids  Creek 

At  confluence  wHh  Une  Creek 

•778 

Just  downstream  of  Northwest  Waukomis  Drive... 

•784 

Just  upstream  of  Northwest  Waukomis  Dnve 

•794 

About  0  95  mile  upstream  of  Ptatta  County-Clay 

County  Boundary 

•868 

East  Creek: 

About  850  «eet  downstream  of  U.S.  Highway  69.. 

•769 

Just  downstream  of  interstate  29 

•782 

Just  upa»aam  of  kiterstale  29 

•797 

Juat  downstream  of  Englewood  Bndge  Road 

•830 

Just  upstream  of  Englewood  Bndge  Road 

•835 

Just  downstream  of  U.S.  Highway  169 

•856 

Just  upstream  of  US  Highway  169 

•866 

Just  upstream  of  Norttiwest  58th  Street 

•867 

fllurfcs^on  Oeeit 

About    1.270   feet   downstream   of   Northwest 

53rd  Terrace 

•797 

Just  upstream  of  North  Helena  Avenue 

•837 

Shoal  Creek 

Just  downstream  ol  Burkngton  Northern  ralroad.. 

•735 

Just  downstreem  of  North  Oak  Street _ 

•937 

LiUe  Shoal  Creek 

Just  downstream  of  Interstate  35 „.._ 

•798 

Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  k)calion 


About  1.42  miles  upsiieam  of  Northaaai  76th 

Street _„ 

tm  Creek 

At)out  465  feet  downstream  of  confluenca  of 
Mill  Creek  Tributaiy _. _.. 

Just  tlownstraam  of  Cypress  Road. 

Juat  upstream  of  Cypress  Road 

Just  upstream  of  Northeast  56th  Siraal „ 

/iloc*  Creeilr  Tributary: 

At  confluence  with  Mil  Creek 

About  1.09  mlas  upstream  of  cortfkjance  with 

East  Fork  Shoal  Creek: 

At  confluence  with  Sfioal  Creek 

About  1.29$  leel  upstream  of  Northeast  Stanley 

Road _ __ _ „ 

Fishing  River 

About  0.43  mile  downstream  of  Home  Street  (at 
corporate  hmits) 

Just  downstream  of  North  Stark  Avenue 

iMissour?  River 

About  680  miles  downstream  of  Harry  S. 
Truman  Bndge 

About  3.39  miles  upstream  of  Broadway  High- 
way Brxjge  (at  corporate  limits) 

Pock  Creek  (A^ondale): 

About  160  feet  downstream  of  AntkKh  Road .~... 

Just  downstream  of  Interstate  35 

Just  upstream  of  Interstate  35 _ 

Just  downstream  of  North  Parvm  Road 

Just  upstream  of  North  Parvin  Road 

About  850  feet  upstrevn  of  North  Paniin  Road... 
Buckeye  Creek 

At  conftuer)ce  with  Missouri  River _ 

About  0.26  mile  upstream  of  Northeast  381h 

Street _ 

Searcy  Branch: 

At  confluence  with  Missouh  River 

Just  downstream  of  State  Highway  210  Access 
Road 

Just  upstream  of  State  Highway  210  Access 
Road _ 

Just  downstream  of  New  Street...- 

Just  upstream  of  New  Street 

Just  downstream  of  Russell  Road 

Just  upstream  of  Russell  Road 

Just  downstream  of  Parvin  Road _ 

Just  upstream  of  Pa/vwi  Road _ 

Unnamed  Creek  ai  RandoM  East  Branch: 

Al  confluence  with  Missoun  Rrver 

About  0  16  rmle  upstream  of  Birmingham  Road... 
Unnamed  Creek  al  RandoM  North  Branch: 

iuax  downstream  of  Interstate  435  southbound .... 

About  920  feet  upstream  of  Interstate  435 
southtiound 


#Dapth 
in  Im( 


ground. 
'Elava- 
lion  in 
laot 
(NQVD) 


Bkje  River 

About  1.2S  miles  downstream  of  Interstate  435 
(at  corporate  limits) 

About  0.77  nle  upstream  of  Kenneth  Road  (at 

corporate  limits) ..'. » 

Round  Grove  Creek 

At  confkierwe  with  Bkie  River _ 

About  0  43  mile  upstream  of  Raytontm  Road 

Unnamed  Tributary  No  1: 

At  confHjence  with  Round  Grove  Creek 

Just  downstream  of  Oklahoma,  Kansas  and 
Texas  Raikoad _ 

Just  upstream  of  Oklahoma.  Kansas  and  Texas 
Railroad 

About  400  feet  upstream  of  43rd  Street 

Unnamed  Trit>utary  No.  2: 

At  confluence  with  Round  Grove  Creek 

Just  downstream  of  Pittman  Road 

Just  upstream  of  Pittman  Road _ „_ 

Just  downstream  of  Sterling  Avetwa 

Just  upstream  of  Sterling  Avenue 

About  520  feet  upstreem  of  Claremonl  Avenue... 
Brush  Creek  i  Jackson  County): 

At  confluence  with  Blue  River 

Just  downstream  of  Prospect  Avenue _ 

Just  upstream  of  Prospect  aveiiua 

Just  downstream  o)  Woodland  Avenue 

Just  upstream  of  Woodland  Avenue 

Just  dowt»lream  of  Paseo  Boufevard 


•628 

•781 
•838 
•844 
•888 

•828 

•849 

•796 

•925 


•861 
•903 


•734 

•757 

•778 
•811 
•816 
•816 
•821 
•822 

•743 

•790 

•743 

•743 

•748 
•750 
•755 
•775 
•783 
•784 
•795 

•742 
•744 

•761 

•771 

•740 

•878 

•769 
•862 

•802 

•828 

•838 
•884 

•848 
•878 
•883 
•936 
•944 
•978 

•771 
•774 
•784 
•788 
•793 
•796 


Federal  Register  /  Vol.  50.  No.  235  /  Friday.  December  6.  1985  /  Proposed  Rules 


49955 


Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Sourc*  ol  flooding  and  tocaKon 


Just  upstmrn  d  Paseo  Boutevard. 

Just  downatream  d  Stale  Una  road-. 
Town  Fork  Creek: 
Just  dowmlreann  of  Stvope  Partmay .. 

Just  upstream  of  Swope  Paricway 

Just  downstream  of  51  st  Street 

Just  upstream  of  51st  Street... 


Just  downstream  of  55th  Street 

Just  upsiraani  of  55th  Street 

Just  downaaaam  of  57tli  Sireal. 

Just  upstream  o»  57*  Street „„ 

Just  downstreem  of  591h  Street 

Just  upstream  of  59th  Street ; 

Just  dowfistream  ot  Citadel  Onv* _ 

Indian  Creek: 

At  confkianoe  with  Blue  River 

Atxxit  0.47  mile  upelream  o(  103id  Street  (at 
corporate  limits) 

Dyke  Branch: 

At  confluence  with  Indian  Creek _„.. 

Just  downstream  of  southbound  Ward  Partiway .. 

IMe  Blue  River 
About  320  feet  upstream  of  Lee's  Summit  Road. 

Just  downstream  of  Longview  Lalte  Dam 

About  4.90  miles  upstream  ol  Longview  Lake 
Dam  (at  corporate  limits) _.. 

Little  Cedar  Creek: 

At  confluence  with  Little  Blue  Rivar 

About  1.2  mtles  upstream  of  Rhinehait  Road 

While  Oek  Creek: 

At  confluence  with  UtUe  Blue  River 

About  0.5  mile  upstream  of  Military  Club  Road.... 

Lumpkins  Fork: 

At  confluerice  with  Little  Blue  River 

Just  downstream  ot  155th  Street 

Hickman  Mills  Creek: 

At  confluence  with  Blue  River _ _„ 

About  2.950  feet  upstream  ot  Burtinston  Norttv 
em  railroad 

Shalkm  Fkxxfng  Iporxtng  behind  Birmingham 
District  Levee): 
At  intersection  ot  Northeast  49th  Street  and 

Northeast  Birmingham  Road 

About  600  feet  northeast  ot  intersection  of 
Northeast  Vrooman  Drive  and  North  IMay- 
wood  Avenue 

Shalkm  Ftooding  IponOng  behind  Norfolk  South- 
ern Railway  and  Oklahoma  Kansas  and  Texas 
Railroad):  Atxxit  l.OOO  feet  southwest  of  inter- 
section of  Northeast  Elden  Averuje  and  State 
Highway  201 

ShaHow  Flooding  (.ponding  behind  Northeast  In- 
(Justrial  district  Levee): 

About  350  toet  west  of  intersection  of  Harry  S. 
Tmman  Bridge  and  a  road  atop  the  Norlhaasl 

Industrial  Distnct  Levee 

At  intersection  of  Kenworth  Avanue  and  Souttv 

em  Road 

At  intarsacton  of  Gardner  Avanue  and  IMonroe 
Avenue „ 

Shalkm  Flooding  (ponding  behind  North  Kansas 
aiy  Levee):  At  intersection  of  Haitem  Road 
and  Walnut  Street _.. 

ShaKow  Fkxxtng  (ponding  behind  Central  Indus- 
trial Distnct  Levee):  At  intersection  of  9th  Street 
and  Wyoming  Street _ _ 

Shaltow  FkMding  (sheet  How  near  Central  Busi- 
ness Distnct); 
At  interseclion  of   19th  Street  and  Wyoming 

Street 

At  inersaction  of  Kansas  City  Terminal  Railway 

arx)  Burlington  Northern  south  ol  25th  Street... 

At  intersection  of  2eth  Street  and  Southwest 

Boulevard 

Mapa  avalaMa  for  InapacMon  at  City  Hal,  414 
East  12th  Street,  Kansas  City.  Missouri.  Sand 
comments  to  Honorable  Richard  L  Baililey, 
Mayor,  City  of  Kanaas  City,  City  Hall,  414  East 
12th  Street,  Kansas  City,  Missiouri  64106. 


#Oapth 
in  feet 
above 
ground. 
'Eleva- 
txyi  in 

(NGVO) 


■609 
•852 

•771 
•7B9 
•789 
•794 
•797 
•803 
•806 
•812 
•826 
•833 
•854 

•800 

•830 

•800 
'849 

•784 
•824 

•906 

•800 
•806 

•808 
•808 

•907 
•946 

•795 

•905 


•726 
•732 

#2 

•728 
•736 
•740 

•742 

•747 

#1 
#2 

#3 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  of  floodbig  and  locaton 


Lalayana  County  (iMkioorporalad  I 

MIsaoun  River 
About  6.5  miies  downatiaam  of  U.S. 

65 

About  14  mlaa  upstream  of  Stale  Highway  13.... 

Mapa  avalabia  for  Inapactton  at  the  Lafayette 
County  Countx>use,  Second  Floor.  Lexinglo'V 
Missouri  Serx)  comments  to  Honorable  Dorottry 
Summers.  Presiding  County  Commissioner,  La- 
fayette County,  County  Courthouae,  P.O.  Box 
3S7,  Leidnglon,  Missnun  64067. 


NEWHAMPSHiRE 


Uabon  (town).  Oration  County 

Ammonoosuc  River 

DowTOtream  corporate  limits 

Upstream  side  of  dam 

Upstream  side  of  U.S.  Route  302 _. 

Confluence  of  Gale  Htver 

At  Sherman  Road __. 

Upstream  corporate  limita.- 


Mapa  avalabia  for  tnapoetkm  at  Iha  Board  of 
Selectmen's  Office,  21  School  Street  Lisbon, 
New  Hampahire.  Send  comments  to  Honoratito 
Earl  White,  Chairman  of  the  Board  of  Select- 
men of  Iha  Town  of  Lisbon,  Grafton  County,  21 
School  Street  Lisbon,  New  Hampshire  03585. 


Saabrook  Beach  VMaga  Otatrici,  Roddngham 
County 

Atlantic  Ocean: 
Approximately  100  feet  east  of  Tllon  Street  at 

eastern  corporate  limits _ _.. 

Intersection  of  Portsmouth  Avenue  ar<d  Wood- 
stock Street 

OM  Beach  Road  at  western  corporate  Vmtts 

Mapa  avallabta  for  Inapactton  at  the  Wairan 
West  Building,  Route  1A,  Seabrook.  New 
Hampshire.  Send  comments  to  Honoratile 
EdrTHjnd  F.  Xavier,  Jr..  Chairman  of  Beach  Conv 
missioners  of  Seabrook  Beach  Village  District 
Rockingham  County.  328  Ocean  Boulevard, 
Seabrook.  New  Hampshire  03874. 


#Daplh 
inlaat 
above 

ground. 
'Eiava- 
Hon  in 
feet 
(NGVD) 


•670 
•711 


•550 
•578 
•601 
•659 
•662 
•600 


•12 


NEW  YORK 


Candor  (town).  Tioga  County 

Owego  Creek: 
Approximately  425  feel  downstraam  of  corpo- 
rate limits _ _ 

At  confluerK»  of  West  Branch  Owego  Creek 

West  Branch  Owego  Oeek: 

At  eonfkjenca  with  Owego  Creek _ _ 

Approximately  120  feel  downstream  of  DIewar 

Road... _ 

Upstream  akle  of  Wast  Newark  Croaa  Road 

Approximalely   2.7    miles   upstream   of   Waal 

Newark  Cross  Road 

Cattatonk  Creek: 
Approximately  250  feat  downstream  of  corpo- 
rate limits 

Approximately  80  feel  upstream  of  corporate 
hm^ „ „ _., 

Mapa  avalabia  for  InapactkNi  at  the  Candor 
Town  HaH.  Candor,  New  York.  Send  comments 
to  HorxxaUe  Ctoyd  Manzer,  Superviaor  of  the 
Town  of  Candor,  Tioga  County,  90  Main  Street 
Candor,  New  York  13743. 


Chester  (vWaoa),  Orange  County 

Black  Meadow  Creek: 

At  downsteam  corporate  hnlls 

Upstream  side  of  New  York  Route  17 

At  upstream  corporate  limits 

Black  Meadow  Creek  Tritulary  3: 

At  confluence  with  Black  Meadow  Craek... 

At  upstream  corporate  limits 

Black  Meadow  Creek  Tributary  4: 

At  conflue<x»  with  Black  Meadow  Craek... 


•857 
•881 

•881 

•924 

•964 

•1,030 


'846 


•450 
•468 
•475 

•475 
•479 

•475 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  fkxMing  and  tocakon 


At  upstream  corporate  kmits. _ 

Mapa  avalable  for  Inepectlon  at  the  VHaga  Hal. 
47  Mam  Street  Chester.  New  York.  Send  com- 
ments to  Honorable  Ross  P.  Vero.  Mayor  of  the 
VMage  of  CttesMr,  Orange  County,  47  Mam 
Street  Chester,  New  York  10918. 


Concord  (loam),  Efia  County 

Spring  Brook: 

At  upstream  side  of  Nortti  SMaL 

Approximataly    OJ    iMa   upstream   ol 

Street..-. - 

At  downstream  aide  of  Midde  Road 


at  Iha  dark's 
Office,  Town  Hal,  86  Frankm  Street  Springvaa. 
New  Yolk.  Send  oomments  to  Honoraole  Karv- 
nalh  Bane,  Smervisor  of  the  Town  of  Concord. 
Erie  County,  86  franklin  Street  SpringvHa,  I4ew 
York  14141. 


Reitda  (vHaga).  Orange  County 

Quaker  Creek: 

At  downstream  corporate  imHa. 

Upstream  akle  of  Fkxida  Green  Oriva 

Approximataly  0.94  mie  upelream  el 
Street.. ..     -.„- --.-.-«_„._„. 


Brown  Creek 
At  confluence  wilh  Quaker  Craak. 
Upstraam  side  of  Randrf  Slraat- 
At  upelream  corporate  Imvla.- 


)r  Inapactfon  at  the  VHaga, 
Halt  Fkihda.  New  York.  Send  comments  to 
Honorable  John  Harler.  Mayor  of  the  Vilage  of 
Fkjrkia,  Orange  County,  33  South  Man  Street 
Fkiiida,  New  York  10921. 


Horaatieada  (vHaga),  Ctwnung  County 

Newtown  Creek: 

Downstream  corporate  limits 

Upstream  sida  ol  Route  17 

Upstream  aila  of  West  }m  Skaal 

Upstream  ( 

Prospect  Creek 


fOaplh 
mieat 
above 
grmmd. 
'Eleva- 
ttonm 
lael 
(NGVO) 


•47S 


•1,346 

#1.355 
•1,380 


"399 


'452 

•400 
•443 
•447 


Upstream  skle  of  North  Main  Street  .„. 

Upstream  side  of  CONRAIL 

Upstream  side  of  Gardner  Road -.. 

Upstream  side  of  Westinghouse  Road 

Upstream  corporate  lunrts 

Beaver  Brook: 

Upstream  skla  of  Acceaa  Road 

At  moat  ifiatraam  corporate  tmNs 
Cs/fienirw  ciasit 

Portion  of  OU  Chemwig  Canal  wiMn  commu*- 
»y 


Approximataly  700  leel  aiaal  ol  OU  Chemung 

Canal  at  norffiem  caporals  kmits 

Mapa  avawDie  ror  aiapecnon  ai  me  vsiage  naa, 
202  South  Mam  Street.  Horaaheeds,  New  York. 
Serxt  comments  to  Honorable  Daniel  Ammer- 
man.  Manager  of  Hie  VMage  ol  I  loraelieads. 
Chemung  County.  202  South  Main  SMet 
Horseheada,  New  Yak  14845. 


Horaahaada  (town),  Chanwng  County 

Newtown  Creek 

Downstraam  corporate  kmila 

Approximataly  300  lael  upstream  Stale  Route 

Upstream  sKle  of  State  (Vxae  13- 

Upstream  side  of  Bowman  HiN  Road- 

At  First  Street — _ _ 

North  Branch  Nowlown  Creek 


Confluence  with  Newtown  Craek 

Upstream  side  of  Stale  Route  223.. 

Corporate  fensta 

SaaMBramat' 

Confluence  with  Newtown  Creak 

Upstream  side  of  Access  Road  Bridge... 

Upalraam  side  of  Sute  Route  13 

Upatraam  axte  of  Bowman  HH  Tanaoa- 


•674 
••60 


•897 
•901 
•926 
•937 
•943 

•867 
•895 


•892 


•863 


*1M0 

•932 
*0S2 

'IjOOZ 

••75 
*887 
•911 
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Proposed  Bas  e  (IOO-Year)  Flood 
Elevatio  4S— Continued 


Sourcaol  Noodn) 


Bownan  Hi!  Road.. 
Culhtfwiu  Ctwtk: 
DownMvsni  ooypoi>l>  I 

1*0(1 


tead.. 


nauttry  MOL  5  to  Clhtm 
ConMuoncs  w/t\  Csttiwwi  i 
rWge  Road 


Corporst*  hnvli.. 


Upakwm  ad*  of  Hickoty  Grows 
UprtMin  ad*  ol  toottvK^ 
Upatraam  ade  04  Quarry 
Upstraam  corpofata  hnib 

ktoCann't  Tnbmmr 
Apprannaiaty  530  iai 

bndga  to  sctoa4 

Foolbndga  to  achool 

AppranmaWy    200    to 
Avanus 

iiauwiiiafi  r^oacMr  c/mml 

Camdan  Avanua 

Oakwood  Avanua ....»« 


StatoRouM32e.. 
Lanox  Avanua 


SDalOM  •ooding;  Soutti  o)  Atiandonad  Rakoad.. 

alttw  Town  Hal. 

tow   Yoffc. 

Rudolph  Baar. 

ol  Horaahaada,  Cha- 

150  Wygani  Road. 

'845 


150   WygwN    Road. 
Sand  cofflfnaiilA  to 
Superasor  01  (he  Town 
fflung  County.   Town 
Horseneadi.  Naw  Yot  1 


HalL 


Mdwia  {vttB9a)i  1 109a  County 
SuSQuefmma  fttw. 
Oownalraant  cofoorate 
Approamataty  580  (aa< 
anca  o*  Wippaaanng 
Wappaaantog  Craak. 
aarang  Creak  wKhin  codmunity 


and  tocaion 


Cnak 
Craak. 


downafeaam  of  tool- 
upakaaiii  of  Lena* 


(extended) 

lownstream  of  conflu- 

Oreek _ _.. 

Enki  s  thoraina  of  Wappa- 


I  tor  Inapactan  at  the  Village  Hal. 
Nchota.  New  Vofk.  Send  commowtt  to  Honora- 
Ue  Glenn  Cde.  Mayor  of{«he  Village  ol  Nichols. 
Toga  County.  Man  SHe^  NKhols.  Naw  York 
13012 


Onaonla  (town),  Ofsa^o  County 

Suague^ama  ftvar 
Araa  northwest  of  Stale  JRouto  7  at  corporaW 

tnnts  axtendBiQ  0  5  mt^  akxtg  road „ _. 

Oownsaaam  ooroorate  llntis 

Confhiance  of  Olego  Cre* 

Araa  north  ol  Interstate  MM  and  aoulh  of  Iha 

Delaware  arxl  Hudson  Railway  from  Qty  of 

Oleoma  corporate  kmlk  10  State  RouM  23 
Apprownatefy   200    faafj  upalraam   of   Stato 

Routs  23 

Approximately  1  into  up^lream  of  Siato  Routo 

23 
DcNwislresm  sate  ol  Ma«ilS»eel 


Downstream  ade  o«  Grwi  I  Avenue.. 

Downstream  ade  o«  dam _ 

I  0*  dam    , 


Upatraam  ade  of  Abando  led  Railroad. 
Conluanoe  of  Chwlolte  C  aek. 
Oownafeaam  aide  of  Cour  y  Routo  47 
Upalraant  oorporate  Ismts 
Oto^oOaait. 
Confluence  with  Ihe  SusqLefianna  River. 
Appronmalely  250  taet  u  abaam  of  Pony  Farm 

Road 
Downstream  ade  of  Cour^  Routo  6 
Appronmalely  320  feel  jownatroam  of  conflu- 

anca  of  Beckers  Canal 
UpalraaaR  ade  of  Stale  R|ute  23 
AppTOMW  lately  50  leet  u^streain  of  conftoenc* 

of  Harraon  Creek 
Upatraam  corporate  imita  .. 
Becktn  Canal: 
Confkjence  with  Olego  Cibek 
Downstream  ade  of  Slal^  Routo  23-205.. 


JMI 


»Dapth 
inlaal 


ground. 
*Etova- 
ion  in 
feat 
(NGVD) 


*S54 

'880 

•933 
*961 


'958 

■966 


•943 
•956 


•981 
•981 


'861 
•864 

•875 

•878 
•887 
•903 
•926 
02 


•793 
•795 
•795 


•1,057 
•1.058 
•1.059 


#2 

•1,063 

•1.069 
•1.079 
•1,061 
•1.064 
•1.088 
•1,097 
•1,101 
•1,104 
•1,110 

•1,059 

•1.060 
•1.066 

'1.069 
•1.071 

•1.075 
•1.081 

'1.068 
•1.084 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Sourca  of  lloodtog  and  location 


Appronmataly  80  feat  upstream  of  State  Route 

23-205 

Downstream  aicto  of  Chestnut  Street 

Appronmataly  50  feet  downstream  ol 


Araa  south  of  mal  buikfng  and  norlhaasl  of 

Chestnut  Street  bridge _ „ _.. 

CtiarMte  Crae*. 

Confkjence  with  Susquehanna  Rivar _ 

Approiomataly  400  toat  aouthwasi  of  and  0* 
HanKoek  Road „ 

Conlhjance  of  Prosaer  Holow 

Upstream  corporate  limits 


Tor  mspacuon  at  tne  uneonia 
Town  Hal.  Oneonta.  New  York.  Send  com- 
ments to  Honorable  Leske  G  Foster.  Supervi- 
sor of  the  Town  of  Oneonta.  Ctsego  County,  17 
Jackson  Avanua.  Oneonta.  New  York  13820. 


Piitnani  (town)^  Waaliktgtun  County 
Lake  Chanplam:  Entire  shorelvie  within  communt- 


at  the  Putnam 
Town  Ha*.  Putnam  Station.  New  York.  Sand 
comments  to  Horvirabto  Kevin  D  Hart  Supervi- 
sor of  ttw  Town  of  Putnam.  Washington  County. 
Uttto  Harris  Road.  Putnam  Station.  New  Yorti 
12861 


Somars  (town),  Waatctwslar  County 

MjsoMf /M«r 

At  confkjence  with  Amawalk  Reservoir „ 

Upstream  skie  of  CONRAIL _ 

Upstream  sale  of  Mahopac  Avenue 

At  upstream  corporate  Imiits. 

PUjmBmok: 

At  corAjence  with  New  Croton  Reservoir 

Up8»aam  stoe  of  Bnck  Hill  Road 

Upskeam  stoe  of  New  York  Route  202 

At  confkjence  of  Pkjm  Brook  Titxjtary  1 

At  upatraam  corporate  limits. 

Plum  Brook  Tnbutary  I: 

At  confkjence  with  Pkim  Brook 

Approximately  310  feet  upstream  of  Lake  Shore 

Drive _ 

Brown  Brook: 

At  confluence  with  New  Croton  Reservoir 

Upstream  side  of  New  York  Route  202. 

Upstream  ade  of  Heritage  Hills  Drive _„ 

Upstream  ade  of  Green  Briar  Lara 

Approximalely  0.6  mito  upstream  of  Warren 
Street 

Mapa  avalabto  for  Inspectton  at  The  Elephant 
Hotel.  Routes  202  8  100.  Somers.  New  York. 
Send  cocTiments  to  Horxxable  0.  Wayne  Van 
Taaaell.  Supervisor  of  ttie  Tovm  of  Somers. 
Westchester  County.  Routes  202  8  100.  The 
Elephant  Hotel.  Somers.  New  York  10589 


(vMage),  Erto  County 

Sprmg  Brook 

At  upstream  ade  ol  South  Buffalo  Street 

At  downstream  side  of  Main  Street  culvert 

At  North  Street. 

Mapa  aifalabla  (or  Inapactton  at  the  VHIage  Hal, 
Spnngvilte.  New  York^  Send  comments  to  Hon- 
orabte  J.  James  Neff.  Mayor  of  the  Village  of 
Springvilto.  Erie  County,  5  West  Main  Sueet 
VlOage  Hal.  SpringviHe.  New  Yorii  14141. 


Tliunnan  (town),  Warren  County 

Hudson  River 

At  Stole  Routo  418 

Approximately   4.0   miles   upstream   of    State 

Route  418- 

Approximately   7.8   mile*   upstream   of   Stato 

Route  418 


fDaplh 
in  tool 
above 

around. 
'EMva- 
Hon  in 
faai 
(NGVD) 


•1,094 
•1,110 

•1,122 

#1 

•1,101 

•1,122 
•1,144 
•1.159 


•102 


•397 
•459 
•480 
•513 

•201 
'270 
'311 
'403 
•499 

'403 

'476 

'194 
•246 
•279 
•353 

'427 


•J  .308 
'1.317 
'1.344 


•618 
•650 
•715 


Pr<3posed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  Itooding  and  tocatkm 


Mapa  avalabis  lor  Inapactton  at  the  Thurman 
Town  Hal,  Athol.  New  York.  Send  comfnanis  to 
Honorabto  Edwin  J.  Baker,  Supervisor  of  Iha 
To«»n  of  Thurman.  Warren  County.  Mountain 
Road.  Alhol.  Naw  York  12810. 


iHyaaas  (town),  Tompldrw  County 

LMke  Cayuga:  Entire  shoreline  within  community 

Map*  lyitatils  for  Inapactton  at  the  Ulysses 
Town  Hal.  Trumansburg.  New  Yorti.  Send  com- 
ments to  Honorable  Martin  A  Luster.  Supervi- 
sor of  the  Town  of  Ulysses.  Tompkins  County. 
Elm   Street   Tnjmansburg.   Naw   Yodi   14886. 


OHtO 


Laadand  (vMaga),  HamMon  County 

Atxiut  350  leet  downstream  of  Davis  Avenue 

About  500  feet  downstream  ol  Smalley  Avenue . 
Weal  For*  UMl  Creek: 
About  1.800  feet  downstream  of  Interstate  75... 
Just  downstream  of  Chassie  System 


Mapa  ivalabto  (or  Inspection  at  the  Municipet 
BuiWing.  Wyoming  and  Cooper  Avenue.  Lock- 
land.  Ofno.  Send  comments  to  Honorable 
James  Brown,  Mayor.  Village  of  Lockland.  Mu- 
ncipal  Bukkng,  Wyoming  and  Cooper  Avenue, 
Locktand,  Ohio  45215. 


Woodtown  (vWaga),  Hamilton  County 
West  Fork  AfWr  Creek: 

fixxA  2600  feet  downstream  of  Sprmgfiek)  Pike. 

About  1.6  miles  upstream  of  Riddto  Road 

Weal  Fork  MW  Creek  North  TriMlary 

At  mouth 

About  330  feet  upstream  of  Linden  Avenue 

Weal  Fork  Km  Creek  South  Tributary: 

Just  upstream  of  confkjerKe  with  West  Fork 

AlMut  0.38  mile  at>ove  mouth 

Atxiut  0.40  mile  mite  above  mouth 


Mapa  avalabto  (or  Inspectton  at  the  Municipal 
Building.  10143  Woodlawn  Boulevard,  Cira^ 
nati,  Ohio  Send  comments  to  Honorable 
Lawyer  Lawson.  Mayor,  Village  of  woodlawn. 
Municipal  Buiklmg.  10143  Woodlawn  Boulevard. 
Cincinnati.  Ohto  45215. 


OREGON 


Benton  County  (unlncorporatad  araa) 

Wmametta  River  At  the  intersection  of  U.S.  High- 
way 20  and  Juniper  Lane 

Marys  River  Approximately  300  (eel  upstream 
Irom  center  of  State  Highway  (Alsaa  Highway).... 

North  Fork  Alsea  River  Approxinutely  75  feet 
upstream  from  center  ol  Alsea-Deadwood  High- 
way (Sute  Highway  201) 

Newton  Creek:  Approximately  50  feet  upstream 
from  center  ol  Southern  Pacific  Railroad 

Oak  Creek:  Approximately  100  feet  upstream  from 
center  of  Souttiem  Pacific  Railroad 

Soap  Creek  Immediately  upstream  ol  unnamed 
road,  which  is  approximately  12.000  feet  up- 
stream from  Okj  Portland  arx)  Umpqua  Valley 
Road 

Frailer  Creek:  Approximalely  50  feet  upstream 
from  center  of  Southern  Pacific  Railroad 

Jackson  Creek:  Approximately  50  leet  upstream 
from  cerrter  of  Northwest  HigNand  Drive 

MHIrace:  At  divergence  from  Marys  River 

Uillrace  Overflow:  At  Crystal  Lake  Drive 

Maps  avatlabto  for  Inapactlon  at  Public  Works 
Department  360  S  W  Avery,  CorvaHis,  Oregon. 
Send  comments  to  Honorable  Dale  Schrock. 
ISO  N  W   5th  Street  Corvallis.  Oregon  97330. 


Salam  (dty),  Marlon  County 
Claggett  Creek:  300  leet  downstream  of  Southern 
Pacific  Railroad 


mospih 

in  leet 
at>ove 
grourvj. 
'Etova- 
tton  m 
feet 
(NGVD) 


•386 


•544 

•551 


•539 

•561 


'566 

'621 


'569 
'588 


'586 
•623 
•636 


•204 
•276 

'286 
'283 
'234 

•345 

•228 

•269 
'224 
•221 


'138 
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Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  location 

fOaplh 
in«M« 
above 
oround. 
'Eleva- 
tionin 
leet 
(NOVO) 

East  Fork  Prmgle  Creek:  270  (eet  downstream  ol 
a  private  road  wtiich  intarsects  on  the  north 
with  Ewatd  Avenue  S.E 

•199 

Maf»  avaHaMa  lor  Inspection  at  PiiNir  Works 
Department.  555  Lit>erty  Street.  Satem.  Oregon. 
Send  comments  to  Honorat)te  Sue  Harris.  555 
Liberty  Street.  Salem.  Oregon  97301. 

PENNSVLVANM 

Pcxxyto  Creek: 
At  downstream  corporate  limits 

*752 

Approximately    50   feet   upstream   ol   second 
crossing  ol  Stale  Route  611 

•792 

'    Approximately  140  teet  downstream  ol  Stadden 
Road 

•821 

Approximately   105  leet  upstream  ol  Warner 
Drive 

'848 

Upstream  side  ol  interstate  Route  80  (east- 
bound) 

'965 

Upstream  side  ol  second  crossing  ol  Spur  E. 
Camelback/LR  45024 

•1.135 

Approximately  0.5   rmle   upstream  ol   second 
crossmg  Spur  E.  Camelt>ack/LR  45024 

•1.210 

Swiftwater  Creek: 
Approximately    60    leet    downstream    ol    first 
crossing  ol  corporate  limits 

•929 

At  second  crossing  ol  corporate  limits 

•058 

■    Approximately  60  leet  upsUeam  ol  third  cross- 
ing ol  corporate  limits 

•1  055 

At  upstream  side  ol  State  Route  611 

•1.141 

Approximately  70  leet  upstream  ol  State  Route 

314 

•1  204 

Scot  Run: 
At  confluence  with  Pocotx)  Creek 

•948 

At  upstream  side  ol  Scot  Run  Avenue 

•981 

At  upstream  side  ol  dam 

•1.105 

Approximately    130    leet    upstream   ol   tourth 
crossing  ol  State  Route  611 

•1.065 

Bulgers  flurt: 
At  confluence  with  Pocono  Creek 

•830 

At  upstream  skle  ol  Ctierry  Lane  Road 

•842 

At  upstream  side  ol  White  Oak  Drive 

•963 

At  upstream  side  ol  access  road  kxated  up- 
stream ol  White  Oak  Onve 

•964 

Oartberry  Creek: 
At  conlluerKe  with  Pocono  Creek 

•795 

Approximately  100  leet  downstream  ol  State 
Route  611 

•822 

At  downstream  side  ol  Crantierry  Road 

•919 

Tributary  4  to  Pocono  Creek: 
At  conlluerice  with  Pocorx)  Creek 

•865 

At  upstream  side  ol  Fish  Hill  Road 

•892 

Approximately  62  leet  upstream  ol  access  road 
kjcatad  upstream  ol  Fish  Hill  Road 

'914 

Maps  available  for  Inspection  at  the  Township 
BuiWing.  Tannersville.  Pennsylvania.  Send  com- 
ments to  Honoratile  John  Wolfe.  Chairman  ol 
the  Township  ol  Pocono  Board  ol  Supervisors. 
Box  207.  Tannersville.  Pennsylvania  18372. 

TEXAS 

Attwiy  (City),  ShMKIaferd  County 

North  Fork  Salt  Prortg  Hubbard  Creek: 

2.800-leel  downstream  Irom  corporate  limits 

At  upstream  side  ol  South  Main  Street  

•1.380 
•1  400 

At  upstream  corporate  limrts 

•1  41S 

PUinn  ReyrmMs  Creek: 
At  confluence  anth  North  Fork  Salt  Prong  Hub- 
bard Creek 

•1  391 

At  downstream  side  ol  Pecan  Street 

•1  415 

1.200  leet  upstream  ol  North  10th  Street 

•1  445 

Webb  lUe.nonel  Creek: 
At  confluence  with  North  Fork  Salt  Prong  Hub- 
bard Creek 

•1404 

At  upstream  side  ol  Clentral  Street 

•1.417 

At  upstream  corporate  limits 

•1.433 

Proposed  Base  (100- Year)  Flooo 
Elevations— Continued 


iTDeplh 

in  leet 

above 

Source  o(  flooding  and  location 

ground. 
^Eleva- 

tion in 

leet 

(NGVD) 

•tap*  iiialibli  for  IrnpoeWen  at  the  CHy  Han. 

Altiany.  Texas.  Serxl  comments  to  Horxxable 

Wayne  Hogan,  Mayor  ol  the  City  ol  Albany. 

Shackleiord   County.   P.O.   Box   5«S.   Afeany. 

Texas  76430. 

Bedford  (city),  Tarrant  County 

SedfarrfOae* 

Approximately  600  leet  downstream  ol  TMialls 

Drive ..     _ 

•529 

Upstream  aide  ol  Stat*  Route  12t 

•552 

Upstream  side  ol  BadloRl  Road 

•567 

Road _ 

•580 

East  Branch  BeOtord  Creak: 

Downstream  side  ol  Airport  Freeway _ 

•546 

Upstream  side  ol  Commerce  Place __ 

•564 

Upstream  side  ol  Bedlord  Road 

•573 

Approximately  100  leet  downstream  ol  north- 

bound State  Route  121 

•564 

East  Fork  Bedford  Creek: 

At  confluer>ce  with  Bedlord  Creek   _ 

•552 

Upstream  side  ol  Bedford  Forum  Drive 

•558 

Upstream  side  ol  BedtonJ  Road _ 

•567 

Appoamalely  200  leet  upstream  ol  Park  Avenue.. 

•576 

West  Branch  Bedford  Creek: 

Downstream  corporate  limits 

•536 

Upstream  side  ol  Hospital  Parkway 

•545 

Approximately  100  leet  upstream  of  Park  Placa 

Avenue _ 

•564 

Approximately  300  (eel  downakaam  ol  Central 

Drive 

•571 

North  Fork  West  Branch  Bedford  Creek: 

At  confluence  w»th  West  Branch  Bedford  Creak... 

•551 

Approximately   1.100  leet  upstream  of  coniiu- 

ence  with  West  Branch  Bedlord  Cresk..._ 

•568 

Little  Bear  Creek: 

Upstream  skle  ol  State  Route  121  access  road... 

•538 

Upstream  side  ol  southbound  Frontage  Road 

•541 

Approximately  1.200  leet  upstream  o(  south- 

bound Frontage  Road 

•542 

Sulphur  Branch: 

Dowrtstream  corporate  limits 

•506 

Upstream  side  ol  Circle  Lane 

•525 

Upstream  side  ol  Bedlord  Road _.. 

•550 

Upstream  skle  ol  Harwood  Road . 

•584 

Approxirrwtely  200  leet  downstream  o*  Simpson 

Terrance 

•60S 

Steam  SB- 1: 

At  confluence  wXn  Sulphur  Branch 

•518 

Upstream  skw  ol  Schurrwc  Lane 

•536 

Upstream  skle  of  westbound  State  Route  121 

•568 

Approximately  70  leet  upstream  ol  Parkwood 

Drive 

•604 

Valley  View  Branch: 

Approximately  250  teet  downstream  of  Charyl 

Avenue _ 

•547 

Upstream  skle  of  Bedlord  ftead 

•563 

Upstream  side  ol  westt)Ound  State  Route  121 

•574 

Approximately  650  leet  upstream  ol  westtxxmd 

State  Route  121 

•575 

Road 

•591 

Road 

•592 

2000  Forest  Ridge  Dnve.  Bedlord,  Texas.  Send 

comments  to  Honoratile  L.  Don  Oodaon.  Mayor 

ol  the  City  ol  Bedlord.  Tarrant  County.  P.O.  Box 

157,  Bedlord,  Texas  76021. 

Clarendon  Creek  East: 

Approximately  560  leet  upstream  of  Clarandon 

Lake :; 

•2.714 

Upstream  corporate  limits 

•2.758 

Clarendon  Creek  West: 

Approximately  280  leet  upstream  ol  CIvendon 

Lake 

•2.714 

At  Third  Street 

•2  726 

Tributary  1: 

At  conlluerK»  with  Clarendon  Creek  East 

•2.739 

Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Source  ol  lloodkig  and  locaiion 


rnMary  >A 

At  eoniluerKie  with  TrtMlary  1A 

Approximately  400  leet  east  of  corpoma  baiti.. 
Tri)utmy^ 

Upstream  ol  Fourth  Street 

Downstream  ol  McCMand  SMM 

Traiuary3; 

At  conlluenoe  with  Oarendon  Craali  East 

Approximalety  250  lael  upaMam  of 

corporate  limits „ 

Western  Thbutary: 

Approximatety  275  feet  domnaltaani  of 
stream  corporate  tmits 

Upstream  corporate  tmili _ 

Sheet  nmofl— {Owendon  Craalt  EaaQ:  Sau»i  of 
2nd  and  3rd  Saeets  #1  and  north  of  4lh  Street 
and  between  ISO  feet  weat  of  Elerbe  Street 
and  Gorst  Street 


at  the  CNy  Hal. 

Clarendon.  Texas  Send  comments  to  Honora- 
ble James  L.  Kuhn.  Mayor  ol  the  City  o(  Clarerv 
don.  Donley  County.  P.O.  Box  1069,  Oarendon. 
Texas  79226. 


Qolad  (dty),  Ooaad  County 

Uaddox  Brartch: 
Approximalaly  640  teal  downstream  of  Fannin 

Street „ „ 

Approximately  40  leet  downaliaom  of  Souttam 

Pacific  Railroad „... . „..„„ .„ 


Approximataly  1,600  (eat  vpakaam  of  East  Oak 
Street „ „„ „.....,„....„ 


At  upatioam  corporate  Imits 

Sparrow  Branch: 

At  downstream  corporate  kmila. 

At  upstream  side  of  East  FranMm  Skoal .. 
Approximately    80    (ael    upaHaOiii    of 
Chureh  Street 


fOeplh 
in  leet 
alx>ve 
ground. 
^Eleva- 


(NGVDI 


•2.77S 

•2.771 
•2.791 

•2.735 
•2.753 

•2.715 

•2.740 


•2.7S2 
•2.763 


At  upstream  corporate  imils. 

Southwest  aiy  Drarv 
At  downstream  corporate  imMa.. 
At  njstraam  side  of 
59) 


(U5.  Roul* 


Approodmataly  200  (eat  upskaatn  of  Waat  Oak 
Skaet _ _ 


at  the  City  Hal. 
Gokad.  Texas  Send  commerrts  to  Honorable 
Shvley  Young,  Mayor  of  the  CNy  of  Gokad. 
Goliad  County,  PO.  Box  939,  Goliad,  Texas 
77963. 


Heame  (city).  Rotoertaon  County 
Ultla  Brazos  River 
Approximately  640  leet  duwiiakawn  of  Soukv 
am  Pacific  Railroad  bndge. 


Approximately  1.120  leet  upalaawi  of  Seukiam 
Pacific  Ralroad  bndge. 


Approxvnately  .5  mie  Hialawii  of  U.S.  IM^n— > 

79 „ 

Sandy  Creek: 

At  downstream  corporate  Imils. 

At  downstream  axle  of  Souktam  Pacific  Ral- 
road tyidga - 

Approximately  480  (eet  abow*  makaam  ooipo- 

rate  kmls  — — .. 

Lost  Creek: 

At  downstream  corporate  hmlts » ». 

At  downstream  side  of  Cedar  Street _ 

Approximately  240  leet  upstream  of  San  Gabriel 

Street _ 

At  lint  upskeam  corporate  imils  craaainQ 

At  upstream  corporate  limits 

Maps  avalaMe  lor  hiapeetlon  at  the  OMy  HM, 
210  Cedar  Street.  Heame.  Teiaa.  Sand  com- 
ments to  Honorable  Baylor  Carrington.  Mayor  of 
the  City  of  Heame,  Robertson  County,  210 
Cedar  Street  Heame,  Texas  77859 


•13B 

•142 

•169 
•202 

•140 
•154 

•les 

•196 
•141 
•162 
•194 


•270 

•274 

•267 

•296 

*3IM 

•272 
•286 

•29S 
•305 

•320 
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PnoPOSEO  G  i^sE  (too- Year)  Flood 
Eleva-i  ions— Continued 


Sowcaof  (loo  ing  and  locakan 


(c«». 


TwutOmk 


County 


O.e  rm  I  t^annmn  ol  U.&  Rom* 


AfipraanaMy  0  4  rrti  dcwwrt— ii  of  GuN  Col- 

oodOMKl  Sand  Ft 
AppranmaMy  06 


RR 


KitiyvMa.  Texas.  Sent 
Vlr:tar  Hamlloa  Mayo 
JaUiii  Coun^r.  P  O. 

75056. 


303  Atwno, 
msnts  to 
tie  aty  d  L^w 
Boa  368.  Lake 


at  the  Qty  HA 

conwnonts  to  Honofafais 
o«  ff«  Oly  o(  KiDyvfle. 
K.  Kifeyvae,  Teas 


tDaptn 
in  taet 
above 

ground. 

^Eleva- 

lion  in 

feet 

(NGVO) 


*99 

•108 

•9» 

•107 


Dantan  County 


Stiady  Slwras  Road... 
Ro«J  (extended)  .„ 

Lane  (extended) „ 

at( 


at  ttw  Qly  HA 
Taiiaa.  Sand  com- 
Jtfhnny  J  Vinson.  Mayor  o< 
Denton  Courly.  P.O 
Texas  7506S. 


waMtarfofd  (cH  f).  Pvkai  Coiitty 

roanOasit 
A|«roiimatety  225  fea^donmstream  ol  •»  down- 

skeem  corporate  lini  ts 
•pproiriniatDly  490  leei  downstream  ol  ta  con- 


I  ■«)  Holland  Lake  Creek. 
I  600  leet  downstream  o« 
and  Paciic  Ra*oad 
Aivroxxnalely  100  le  it  downitraam  d  Mar- 


Hii^Mny  80/1f) 
60 


ol   Main 


Approximately  300  taa^  downataaw  o(  Fianktn 

StreeL 
Approxmately  ^060  t^et  doaswteaiii  oT  NoiVi 

Bowie  Oiwe 
At 


At 

Approxxnatety  0.8  m4  upeaeam  of  Maratata 

Hi;^iway20 
Al  upetream  corporate  (mila.. 
Hotand  LM»  Oaek 
Al  confluence  with  Toi4n  Creak 
Approxxnalely  550  tee^  downstream  ol  lloland 

LikaDriwe- 
*>»iBiiiiiiatil|  380  teat  loifcaam  d  dear  Ufce 


AlconltuancaM 
AwmMiii  Italy  460  lea 


atac*  IKwnDr  »anc/t 
Al  confluarx»  wM<  To4<  Onak„ 


1.1S0 


Street.. 


PoguaBmneh: 
At  eenfluenca  witi  To4^  Creek.. 


r3S0 
CXaar  Fori   Tnmy  A»«r 


downstream  d  corporfa  lanaa  al  Lite  Waaiv 
eriord  Dem 
Uke  Mfeattttftont  EMnidioeline 


uvaMam  d  Clear  Ltw 


1.830  I  wt  ivaaeam  d  Eureka 


Approamataly  ^000  I  nl  nia>aaw  d  eonlb- 
enoe  witli  Town  Cre<  k 


dFMSeO 
Appro  imdili  600  taet 


•537 

•537 
•536 
•546 
•56C. 


•931 
•952 
•860 
*fl06 

•1.006 

•1.016 

•1.031 
•1.045 

•901 

•910 
•921 

•954 

•909 

•1.015 

•1.00S 

•1.011 

•990 

•1.030 

•1JJ61 

•1.036 

•1,062 
•1.066 

•866 


Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  d  flooding  and  kicallan 


at  ViaCtty  Man- 
ager's Ollica,  119  Pato  Pnto  Street.  Wealtiar- 
lord,  Texas.  Send  comments  to  HonoretM  Tom 
Vicfc.  Mayor  d  the  City  d  Wealbedonl,  Parker 
County.  PC.  Box  225.  Weatherford,  Texaa 
76066. 


wnilte  Soltlament  (dty),  Twrail  County 

Ftrmera  Brancti: 

Approximately  860  lad  downaHaam  d  Grant 
Lane _ __ _ „„. 

Al  downskaam  skle  ol  Meadow  Pl«k  OiiM 

At  upsMara  SKle  of  Las  Vegas  Trail 

At  i4iatream  corporate  linwls. 

S»iEiiam  FB- 1: 

At  confluence  with  Farmers  Brandt _.. 

At  upstream  side  d  Qeorge  SIreM 

S»8arn  l«F-;r.- 

Al  downskeam  corporate  Imlts. ™_ 

At  upstream  sde  of  Silver  Creek  Road 

At  upatraam  side  d  CMtord  Avenue . _ 

Approximately  80  feat  downstreem  d  upatraam 
corporate  limits „ 

Mapa  avaflaMa  fof  Inapactlon  at  ttie  City  HaN. 
214  Meadow  Park  Onve.  Send  comnieiila  to 
Honorabte  James  Hemng,  Mayor  d  the  City  d 
Whrte  SeWement.  Tarrant  Coiaity.  214  Mondow 
Park  Dme.  WMta  SaMemenl.  TeMi  76106. 


#Oepth 
in  teel 
aix>ve 

ground. 

*Eleva- 

lion  in 

feet 

(NGVD) 


VERMONT 


Downstream  cciporale  limits _ 

Oownskeam  skle  d  Slate  Roula  116  (lat  up- 

ikeaiii  crossing) 

Downstream   skle  d  State   Routs   116   (2nd 

u|)streem  crossing) _ _... 

Upstream   corporate   feiits  d  8w  VMage  d 

Bristol 

Downatream  skle  d  Stats  Routes  17  wd  116 

(3rd  upstresm  crossing) 

Upsteam  skle  d  Falls 

Approximately  140  lad  upstream  d  upstream 

corporate  imits .._ _ _ 

Mapa  avaHabla  for  hapactlon  at  the  Murvdpd 
Building.  Manager's  Office.  South  Street.  Bnstd. 
Vermont  Send  comments  to  Honarai>le  Fred 
Baser,  Chairman  of  the  Board  d  Setadmen, 
Munapal  BuMmg.  South  Street,  Birstd.  Ver- 
mont 05443. 


BrWol  (viMga),  Addtaon  County 

Natl  Haven  Rivar 
Approximately  60  leet  downstream '  d 

stream  corporate  limits 

Upst/eam  sxle  d  River  Road _ 

Approxxnately  350  feel  upstream  d 

corporate  iknits 


at  ttie  Municipd 
BuiUings.  Manager's  Offlce.  South  Street.  Bns- 
td. Vermont  Send  comments  to  Honorable 
Peter  Ryan.  Ctiairman  of  Ihe  Board  d  Sdect- 
men  ol  ttie  Vikage  d  Bnstd.  Vkjnicpal  BuSdng, 
South  Street  Bnstd.  Vermont  05443. 


Lincoln  (town),  Addtoon  County 


ApproxHTiatety  70  feet  downatream  d  tlie  dowrv 
stream  corporate  IkthIs 

Approximataly  40  feet  upaSeam  d  Vdk  tm 
Road _ _ _... 

At  confluence  d  Beaver  Meadow  Brook 

Downstream  skle  d  Gove  Hill  Road 

Downstream  skle  d  Mountain  Road  (2nd  up- 
stream crossvig) „ „..,. 

Approximatety  0  4  mie  upaboam  confluence  d 
Cooty  Brook _ 


•634 
•667 
•692 
•718 

*602 
•710 

•614 
•635 
•670 

•711 


•323 
•338 

•427 

•544 

•614 
•681 

•843 


•442 


•547 


•840 

•803 
•950 
•968 

•1.036 

•1.091 


BEST  COPY  AVAILABLE 


Proposed  Base  (100- Yeah)  Flood 
Elevations— Continued 


mOepth 

in  feet 

at)ove 

Source  d  floodkig  and  location 

ground. 
^Eleva- 

lionin 

feel 

(NGVD) 

Maps   riiiaWi   lar  InspscMan  at  the  Town 

Offfce,  Quaker  Street.  Bnstd.  Vermont    Send 

comments    to    Honorable    William    Robkwon. 

Chainnan  d  the  Board  d  Selectmen  d  the 

Town  d  Lincoln.  Addison  County.  R.F.O.  #1. 

Bristd,  Vermont  06443. 

WhUe  River 

Downstream  corporate  limrts 

•582 

Confkjence  unth  Lilkeville  Brook..„ 

Upstream  side  ol  Gaysvilte  Bridge 

Confluence  of  Little  Stony  Brook 

Downstream  sxle  d  Bialimers  Bodovard 

Upstream  skle  d  confluence  d  Tweed  River.. 

Upstream  corporate  limits 

Tweeti  Rivar 

Confluence  with  Wtiite  River 

Upstream  sxte  d  Stale  Route  107 

Upstream  side  ol  South  Hill  Road 

Upstream  corporate  limits 


or  biapacdon  at  the  Town 
Clerk's  VauH.  Town  d  Stockbndge.  Vermont 
Send  comments  to  ftomraljle  Thomas  V.  Jen- 
kins, Chairman  d  tfie  Board  d  Selectmen  d 
the  Town  d  Stockbridge,  Windsor  County. 
GaysvUle,  Vermont  05772. 


VmONHA 


PennkigMn  Qap  (team),  Lee  County 

North  Fofii  Powell  Rh/er 

Downstream  axporate  limits 

Approximately  0.6  mile  downstream  d  upstream 
corporate  limits 

Al  upstream  corporate  limits 

CaneCreeIc 

At  confluence  with  ttorth  Fork  Powell  River 

Upetream  skle  d  Harrell  Street 

Upstream  skle  d  Ford  Street _... 

Approximately  0.6  mile  upstream  d  upelitiii) 

corporate  limits 

Mapa   avaHaMe   for   Inapaetlon   at   130   East 

WMdw  Road.  Pennington  Gap.  Vkginia.  Sand 

comments  to  Honorable  C.  R   Smith.  Mayor  of 

the  Town  d  Penrangton  Gap,  130  East  Wlloar 

Road,  Pennington  Gap,  Virginia  24277. 


SL  Ctiaitas  (town).  Las  County 

Straight  Creek: 

At  downstream  corporate  Iknita. 

Upstream  side  of  State  Route  352 _ ... 

At  upstream  corporate  limits. 

Big  Branch: 

At  downstream  corporate  Nmils.. „ 

Approximately    320    feel    upetiaam    d    State 

Route  352 

At  upstream  coiporata  Hmits. - - - 

Baileys  Trace: 

At  confluence  d  Straight  Creek 

At  upstream  skle  d  Southern  Railway  Bridge 

Al  upstream  corporate  Ikrots 

Mapa  avaHaMe  lor  mapectkMi  al  the  Town  Hall. 
St.  Charles,  Virginia.  Send  comments  to  Honor- 
able James  Mooneytian.  Mayor  of  ttie  Town  ol 
St  Chailee,  P.O.  Drawer  N.  St  Ctwias,  Virgiiva 
24282. 


INIEST  VmOINIA 


Buddiannon  (dty),  Upahur  County 

Buckharmon  River 

Al  downstream  corporate  limits 

Upstream  side  ol  Florida  Street 


At  upstream  corporate  Iknits.. 
Maps  svsMaMa  for  inapoctton  at  the  City  Han, 
Main  and  Fkxida  Streets,  Buckhannon,  West 
Virgina.  Send  comments  to  Honorable  James  R. 
Carpenter.  Mayor  d  the  City  ol  Buckhanrxjn, 
Qty  Hall.  Mam  and  Fionda  Streets,  Buckhan- 
non, West  Virgkis  26201 . 


•600 
•640 
•658 

•697 
•735 
•753 

•735 
•747 
•756 


•1.353 

•1.362 
•1,371 

•1.384 
•1.361 
•1,366 

•1,3» 


•1,521 
•1.526 
•1.538 

'1.528 

•1,540 
•1.573 

•1,526 
•1.532 
•1.538 


■1.415 
•1.416 
•1,418 
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Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  location 

#Deplh 
in  leet 
above 

ground. 

'Eleva- 

ttonin 

leet 

(NOVO) 

Cameron  (etty).  MarahaH  County 

At  downstream  corporate  limits _ 

At  downstream  side  of  Adeline  Avenue 

•1,024 
•1  045 

At  upstream  corporate  linvts 

1,079 

Maps  avaHaMc  for  Inspection  at  44  West  Main 
Street.   Cameron.   West   Virginia.    Send   com- 
ments to  Honorable  Gary  Wright  Mayor  of  tfie 
City  of  Cameron.  44  West  Main  Street  Camer- 
on. West  Virginia  26033. 

PtiWppI  (oNy),  Barbour  County 

Tygan  Valley  Rrier 
Approximately  0.5  mile  downstream  of  Walnut 

Street 

Downstream  aide  of  Main  Street  .„ 

Approximately  0.6  mile  upstream  of  confluence 
of  Anghns  Run 

•1.304 
•1,306 

*1  308 

Shooks  Run: 
At  confluence  with  Tygan  Valley  River 

•1,307 

Approximately  0.31  mile  upstream  of  U.S.  Route 

1 1 9 „ 

Upstremn  side  of  Park  Street „ 

Approximately  20  leet  upstream  of  upstream 

corporate  limits 

•1,350 
•1,420 

•1  425 

AngHns  Run 
At  confluence  with  Tygan  VaHey  River 

•1,307 

Upstream  side  of  Hall  Street _. 

•1  310 

Upstream  side  of  Dayton  Street 

•1,320 

Approximately  1,040  feet  upstream  of  Dayton 
Street _ _ 

Approximately  40  leet  upstream  of  upstream 
corporate  limits 

•1A*5 
•1  373 

Map*  avalaM*  for  InapocMon  at  the  City  HaH. 
106  North  Main  Street.  Philippi.  West  Virginia. 
Send  comments  to  Honorable  Donald  Baugh- 
maa  Mayor  of  the  City  of  Philippi.  City  Halt.  108 
North  Main  Street  Philipi.  West  Virginia  26416. 

WISCONSIN 

BreokfMd  (C),  Waukesha  County 
Feu  River 
Just  upstream  ol  Springdale  Road 

'624 

About  1.600  leet  upstream  of  confluence  of 

Sussex  Creek _ 

Poplar  Creek: 
At  mouth 

•828 
•824 

Just  downstream  of  South  Barker  Road 

•830 

Deer  Creek: 
About   2,200   feet   downstream   of   BrookfieM 
Road .    . 

•828 

Just  downstream  of  Greenfield  Avenue 

•639 

Urtderwood  Creek: 
Just  downstream  ot  North  Avenue 

•751 

Just  downstream  of  Chicago,   Milwaukee,  St 
Paul  and  Pacific  RaHroad 

•802 

Just  upstream  of  Chicago,  Milwaukee,  St  Paul 
ar>d  Pacific  Railroad 

'808 

About  0.6  mile  upstream  of  confluence  of  Oous- 
man  Ditch 

•825 

Norm  BrarKh  Undeniood  Creek: 
At  mouth 

•754 

About  0.5  mile  upstream  of  Burleigh  Road 

•757 

South  Branch  Underwood  Creek: 
About  550  feet  downstream  of  Chiragn,  Milwau- 
kee. St  Paul  and  Pacific  Railroad 

•720 

Just  downstream  ol  Interstate  94 

Dousman  atctt 
At  mouth 

•722 
•823 

•836 

ouiler  atch: 
Just  upstream  of  Hampton  Road 

•752 

Just  downstream  of  Lisbon  Road.- 

*774 

Butler  Ditch  South  Branch: 

At  mouth _ _ 

Just  downstream  of  Capitol  Drive.    

•762 
•767 

Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  ol  floodirig  ar)d  tocation 


Map*  ivHabU  for  mapoeUon  at  the  City  Engi- 
neer's Offne.  City  HaH,  2000  North  Calhoun 
Road.  BrookfieW.  Wisconsin.  Send  Co(T¥nenls 
to  Honorable  Wifliam  A.  MUchell,  Jr..  Mayor, 
aty  of  Brookfiekj,  City  Hal.  200  North  Calhoun 
Road.  BrookfleM.  Wisconsin  53005. 


Oovring  (vMage),  Dunn  County 

Titlany  Creek: 
About  1.0  mile  downs»e«n  of  Soo  Una  RaH- 
road  _ 

Just  downstream  of  Stale  Highway  170 

At  mouth 

About  1.1  miles  upstream  of  County  Higtiway  O.. 

Sandy  Creek: 

At  mouth _ _ „ 

About  1.700  leet  upstream  of  Soo  Lin*  Railroad. 

Maps  avaMabIs  lor  lnap*clion  at  the  Village  Hall. 
Downing,  Wisconaia  Send  comments  to  Honor- 
able Helmer  Hurlgea  Village  President  Village 
ol  Downing.  Village  Halt.  H.H.  #1.  Box  157, 
Downing.  Wisconsin  54734. 


Olamveod  City  (city),  St  Crotai  County 

Tiltany  Creek 

About  1.400  feet  downelraam  of  Town  Road.. 

Alxxit  3.200  feel  upstream  of  Syme  Avenue-. 
Glenhaven  Oeek: 

At  mouth 

About  1,100  l*al  upalreain  of  Oak  Street 


Map*  aviaibla  for  hwpoction  at  Ih*  Ctly  Hal, 
830  tsl  Avenue,  Glenwood  Cily.  Wisconsin. 
Send  commenis  to  Honorable  Oarenca  C. 
Luepke.  Mayor,  City  of  Glenwood  City.  City  HaH. 
630  1st  Avenue,  Glenwood  City.  Wr 
54013. 


#Oepth 
in  leet 
above 
ground. 
*EI«va- 
lionin 
feat 
(NGVO) 


•973 
•963 


•978 
•9S3 


•977 
•961 


•995 
•1,064 

•997 
•1.022 


Issued:  November  18, 1985. 
leffrey  S.  Bragg, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  85-28938  Filed  12-5-85;  8:45  am] 

BILUNO  CODE  671S-03-M 

44  CFR  Part  205 
[Docfctt  No.  FEMA  20S-52] 

Temporary  Housing  Assistance 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Proposed  rule. 

summary:  This  rule  establishes  the 
revisions  to  the  Federal  Emergency 
Management  Agency  (FEMA)  program 
regulations  for  the  Temporary  Housing 
Assistance  Program  under  section  404  of 
the  Disaster  Relief  Act  of  1974. 
Temporary  housing  assistance  is 
provided  to  applicants  who  qualify  for  it 
as  a  result  of  a  major  disaster  or 
emergency  declared  by  the  President. 
The  revised  regulations  further  specify 
agency  policies  concerning  eligibility 
criteria;  avoidance  of  duplication  of 
beneHts  and  the  extent  of  assistance  to 


be  provided;  deletes  the  provision  of 
household  items  as  part  of  supplemental 
assistance;  and  eliminates  detailed 
procedures  that  are  more  appropriate  for 
inclusion  in  program  guidance 
publications. 

DATE:  Comments  due  on  or  before 
February  4, 1986. 

ADDRESS:  Send  comments  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Federal  Emergency  Management 
Agency,  500  'C  Street  SW.. 
Washington,  DC  20472. 

FOR  RIRTHER  INFORMATKMI  CONTACT: 

Sarah  L  Wise,  Individual  Assistance 
Division.  Office  of  Disaster  Assistance 
Programs,  State  and  Local  Programs  and 
Support,  Federal  Emergency 
Management  Agency,  500  'C  Street  SW.. 
Washington.  DC  20472.  (202)  646-3657. 

SUPPLEMENTARY  INFORMATION:  The 

current  program  regulations  have  been 
in  effect  since  September  16, 1983.  Since 
then  the  program  staff  has  evaluated  the 
effectiveness  of  the  regulations  in  many 
operations.  The  major  areas  of  change 
are  as  follows: 

More  emphasis  is  placed  on  the 
temporary  housing  applicants  assuming 
responsibility  for  their  own  recovery  as 
much  as  possible.  This  is  reflected  in 
several  policy  changes.  The  first  is  to 
provide  one  month  of  assistance  to 
predisaster  renters  and  requiring  them 
to  contact  FEMA  if  any  additional 
assistance  is  needed.  Predisaster  renters 
normally  can  find  equivalent  housing 
and  seldom  incur  additional  housing 
costs  as  compared  to  a  home  owner  who 
wquld  incur  the  cost  of  renting  an 
apartment  or  house  while  his/her 
residence  is  being  repaired  or  rebuilt 
There  is  a  provision  for  those 
predisaster  renters  to  receive  continued 
assistance  when  adequate  rental 
accommodations  are  not  readily 
available.  A  second  policy  relecting  the 
program  philosophy  is  the  establishunent 
of  a  minimum  dollar  limitation  for 
minimal  repairs  below  which  no 
assistance  will  be  provided.  A  $100 
limitation  has  been  set  based  primarily 
on  deductibles  used  throughout  the 
insurance  industry.  A  notice  will  be 
published  in  the  Federal  Register  if  the 
amount  of  this  limitation  is  changed. 
However,  the  Regional  Director  may 
grant  a  waiver  to  the  cost  limitation  on  a 
case  by  case  basis  when  extenuating  ~ 
circumstances  exist  in  a  particular 
operation. 

The  following  have  been  added  to 
paragraph  (f)(2),  Conditions  of 
Ineligibility:  An  applicant  who  has 
received  an  adequate  insurance 
settlement  or  for  whom  there  is  no 
indication  of  delay  in  receiving  the 


obtain  the  benefits; 
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benefits;  an  applicai  it  who  has  adequate 
insurance  but  has  m  ade  no  effort  to 


ind  an  applicant 


who  files  a  late  appfcation  which  is  not 
approved  for  processing.  These 
conditions  were  previously  implied 
conditions  and  FEKnV  purposes  to  state 
them  explicitly  to  clarify  past 
misundcsstaodings. 

The  authority  to  upgrade  commercial 
mobile  home  sites  ajid  to  waive  the  cost 
limitation  on  minimal  repairs  has  been 
given  to  the  Regional  Director  in  ord^ 
to  provide  more  timely  decision  making 
in  delivering  tempoipry  housing 
assistance.  J 

Paragraph  (gK^Kiy)  ha*  be*" 
rewritten  to  state  that  staying  with 
family  and  friends  if  an  allowable  form 
of  assistance  but  only  when  the 
applicant  elects  it.  It  continued 
assistance  is  reqaeaed.  the  applicant 
will  have  to  provide  receipts  for  the 
assistance  abeady  provided. 


I  have  been 

Illations  and  will 

t  guidance, 
ited  include  the 
il  repairs  cost 


Procedural  details 

ehminated  from  the|i 

be  pubiiahed  as  pre 

Those  details  eli 

formulas  for  the 

limitation;  calculation  of  the  allowable 

housing  costs  when  selling  a  mobile 

home:  detenninaboa  of  the  adjusted 

sales  price  for  a  mobile  home;  and  the 

criteria  for  the  justi^cation  for  FEMA  to 

provide  mobile  hom|e  group  sites. 

Supplemental  Assistance  (paragraph 
(]))  has  been  rewritten  to  eliminate 
household  items  and  to  add  the 
provision  for  cash  payments  for 
furniture  needs.  Thg  household  items 
have  been  eliminated  because  these  are 
normally  available  from  voluntary 
agencies  and  from  family  and  friends. 
The  provision  for  cash  payments  in  lieu 
of  delivering  furniture  items  has  been 
added  because  in  n^st  areas  furniture  is 
readily  available  arid  it  is  felt  that  the 
applicant  should  be  given  the 
opportunity  to  choose  what  he/she 
wants.  It  is  also  noticost  effective  in 
most  cases  for  the  (^vemment  to 
contract  for  fumitufle. 

Paragraph  (m)  coi  iceming  termination 
of  assistance  has  bi  en  rewritten  to 
shorten  time  frame!  and  simplify  the 
process  without  jeopardizing  the 
occupants'  rights  to  due  process.  The 
provision  for  an  inf  trmal  conference  has 
been  deleted.  Expei  ience  has  shown 
that  prior  to  a  termi  nation  notice  being 
given  to  an  occuparjt  several  contacts 
with  the  occupant  have  been  made 
which  equate  to  informal  conferences. 
Because  of  this  pra(  itice  it  has  been 
determined  that  a  ^  vo  tiered  termination 
procedure  (i.e.,  info  mal  and  formal 
hearings]  is  not  wai  ranted.  The 
proposed  procedun  «  provide  for  a 
heanng  if  the  occ%p  ant  requests  one  or 
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for  a  written  response  to  the  appeal  if 
the  occupant  does  not.  The  notice  to 
vacate  provision  in  the  current 
regulations  has  been  deleted  since  the 
occupant  will  be  given  an  initial  notice 
of  termination  and  a  written  resolution 
of  the  appeal.  Therefore  an  additional 
notice  to  vacate  would  be  superfluous. 

Paragraph  [s]  has  been  rewritten. 
States  will  be  required  to  have  an 
approved  State  plan  prior  to  the  incident 
and  an  operational  annex  prior  to 
administering  a  program.  Experience 
with  State  administered  programs 
identifled  several  problems  with  the 
regulations  as  originally  written.  The 
major  one  was  that  certain  information 
that  is  needed  to  evahiate  the  State's 
capability  was  required  in  the 
operational  annex  and  the  regulations 
did  not  state  when  the  annex  was  to  be 
submitted  by  the  State.  In  addition,  the 
items  to  be  included  in  both  the  plan 
and  annex  have  been  expanded  in  order 
to  give  better  guidance  to  the  States 
when  preparing  their  plan  and  annexes. 

An  environmental  assessment 
resulting  in  a  finding  of  no  significant 
impact  has  been  prepared  in  accordance 
with  44  CFR  10.9(e).  and  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  and 
the  implementing  regulations  of  the 
Council  on  Environmental  Quality  (40 
CFR  Parts  1500-1508).  Copies  of  this 
assessment  may  be  inspected  or 
obtained  at  the  Office  of  Disaster 
Assistance  Programs,  Individual 
Assistance  Division;  or  at  the  Office  of 
Rules  Docket  Clerk.  FEMA.  500  'C 
Street  SW..  Washington,  DC  20472. 

This  rule  has  been  determined  not  to 
be  a  "major  rule"  within  the  meaning  of 
Executive  Order  12291,  for  the  following 
reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  It  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  and. 

(3)  It  will  not  have  a  significant 
adverse  impact  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Further,  the  program  applies  to 
individuals  and  thus  it  is  certified  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Therefore,  no  regulatory  analyses 
have  been  prepared. 

Subsection  205.52(s]  provides  for 
collection  of  informtion.  This  request. 


OMB  #3087-0124.  has  been  approved 
and  is  effective  until  July  1986. 

List  of  Subjects  in  44  CFR  Part  205 

Disaster  assistance  grant  programs 
and  Community  disaster  loans. 

PART  205— [AMENDED] 

Accordingly,  it  is  proposed  to  amend 
44  CFR  Part  205  as  follows: 

1.  The  authority  citation  for  Subpart  D 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  5201  et  seq.;  Reorg. 
Plan  No.  3  of  1978;  EO.  1214S. 

2.  Section  205.52  is  revised  to  read  as 
follows: 

§  205.52    Temporary  Housing  Asslstancs. 

(a)  Purpose.  This  action  prfescribes  the 
policy  to  be  followed  by  the  Federal 
Government  or  any  other  organization 
when  implementing  section  404,  Disaster 
Relief  Act  of  1974,  42  U.S.C.  5174. 

(b)  Program  intent.  Assistance  under 
this  program  is  made  available  to 
applicants  who  require  temporary 
housing  as  a  result  of  a  major  disaster  or 
emergency  declared  by  the  President. 
Eligibility  for  assistance  is  based  on 
need  created  by  disaster-related 
uninbabitability  of  a  primary  residence 
or  other  disaster-related  displacement, 
combined  with  a  lack  of  adequate 
insurance  coverage.  Applicants  are 
encouraged  to  take  the  initiative  in 
meeting  their  housing  needs,  and  eKgibte 
applicants  may  be  paid  for  authorized 
accommodations  and/or  repairs. 
Ineligibility  relates  only  to  the  criteria 
for  temporary  housing  assistance;  denial 
of  such  assistance  does  not  imply  that 
repairs  to  a  residence  are  not  required. 
Although  numerous  instances  of  minor 
damage  may  cause  some  inconvenience 
to  the  applicant,  the  determining 
eligibility  factor  must  be  the  habitability 
of  the  residence.  FEMA  has  also 
determined  that  it  is  reasonable  to 
expect  applicants  or  their  landlords  to 
make  some  repairs  of  a  minor  nature. 

(c)  Definitions.  (1)  "Adequate 
alternate  housing"  means  housing  that: 

(i)  Accommodates  the  needs  of  the 
applicant(s)/occupant(s); 

(ii)  Is  within  reasonable  commuting 
distance  of  work,  school  or  other  centers 
of  household  activity; 

(iii)  Is  within  the  Hnancial  ability  of 
the  applicant(s]/occupant(s);  and 

(iv)  Does  not  impose  an  undue  burden 
upon  the  appIicant(s]/occupant(s)  in  the 
realization  of  his/her  reasonable 
permanent  housing  plan. 

(2)  "Effective  date  of  assistance" 
means  either  the  date  the  eligible 
applicant  obtained  his/her  own  FEMA 
approved  temporary  housing  or  the  date 
FEMA  provides  assistance  but,  where 


applicable,  only  after  appropriate 
insurance  benefits  are  exhausted. 

(3)  "Essential  living  area"  means  that 
area  of  the  residence  essential  to  normal 
living,  i.e.,  kitchen,  one  bathroom,  dining 
area,  living  room,  entrances  and  exits, 
and  essential  sleeping  areas.  It  does  not 
include  family  rooms,  guest  rooms, 
garages,  or  other  nonessential  areas, 
unless  hazards  exist  in  these  areas 
which  impact  the  safety  of  the  essential 
living  area 

(4)  "Fair  market  rent"  means  a 
reasonable  amount  to  pay  in  the  local 
area  for  the  size  and  type  of 
accommodations  provided.  (Formula  is 
provided  in  paragraph  (g)(2)  of  this 
section.) 

(5)  "Financial  ability"  is  the 
determination  of  the  appUcant's(s)/ 
occupant's(s)  ability  to  pay  housing 
costs.  The  determination  is  based  upon 
25  percent  of  gross  post  disaster  income 
or  the  amount  paid  for  housing  before 
the  disaster  provided  Ae  household 
income  has  not  changed  subsequent  to 
or  as  a  result  of  the  disaster.  When 
computing  financial  ability,  extreme  or 
unusual  financial  circumstances  may  be 
considered  by  the  Regional  Director  or 
his/her  designee. 

(6)  "Household"  means  all  residents 
of  the  predisaster  residence  who  request 
temporary  housing  assistance,  plus  any 
additions  during  the  temporary  housing 
period,  such  as  infants,  spouses  or  part- 
time  residents  who  were  not  present  at 
the  time  of  the  disaster  but  who  are 
expected  to  return  during  the  temporary 
housing  period. 

(7)  "Housing  costs"  means  shelter  rent 
and  mortgage  payments  including 
principal,  interest,  real  estate  taxes,  real 
property  insurance,  and  utility  costs, 
where  appropriate. 

(8)  "Occupant"  means  an  eligible 
applicant  residing  in  temporary  housing 
provided  under  this  section. 

(9)  "Owner-occupied"  means  that  the 
residence  is  occupied  by:  the  legal 
owner,  a  person  who  does  not  hold 
formal  title  to  the  residence  and  pays  no 
rent  but  is  responsible  for  the  payment 
of  taxes,  maintenance  of  the  residence; 
or  a  person  who  has  lifetime  occupancy 
rights  with  formal  title  vested  in 
another. 

(10)  "Primary  residence"  means  the 
dwelling  where  the  applicant  normally 
lives  during  the  major  portion  of  the 
calendar  year,  or  a  dwelling  which  is 
required  because  of  proximity  to 
employment 

(d)  Duplication  of  benefits.  (1) 
Requirement  to  avoid  duplication. 
Assistance  under  section  404  shall  not 
be  made  available  to  an  applicant  if 
such  assistance  has  been  provided  by 
any  other  source.  If  any  State  or  local 


government  or  voluntary  agency  has 
provided  temporary  housing,  the 
assistance  under  this  section  begins  at 
the  expiration  of  such  assistance  and 
may  continue  rent-free,  not  to  exceed 
twelve  months  provided  the  criteria  for 
continued  assistance,  sub-paragraph 
(k)(3)  of  this  section,  are  met  If  it  is 
determined  that  temporary  housing 
assistance  will  be  provided  under  this 
section,  notification  shall  be  given  to 
those  agencies  which  have  the  potential 
to  duplicate  such  assistance.  In  the 
instance  of  insured  applicants, 
assistance  shall  not  be  provided  unless: 

(i)  Payment  of  the  applicable  benefits 
has  been  significantly  delayed: 

(ii)  Applicable  benefits  have  been 
exhausted; 

(iii)  Applicable  benefits  are 
insufficient  to  cover  the  temporary 
housing  need;  or 

(iv)  Housing  or  the  required  services 
are  not  available  on  the  private  market 

(2)  Recovery  of  funds.  Prior  to 
provision  of  assistance,  the  applicant 
must  agree  to  repay  to  FEMA  from 
insurance  proceeds  or  recoveries  &t>m 
any  other  source  an  amount  equivalent 
to  the  value  of  the  temporary  housing 
assistance  provided.  In  event  shall  the 
amount  repaid  to  FEMA  exceed  the 
amount  recovered  by  the  applicant  All 
claims  shall  be  collected  in  accordance 
with  Agency  Regulations  at  44  CFR  Part 
11,  Subpart  C  and  procedures  for  debt 
collection. 

(e)  Applications.  (1)  Application 
period.  Applications  for  temporary 
housing  assistance  shall  be  accepted  for 
a  60-day  period  following  the  date  of  the 
declaration  of  a  major  disaster  or 
emergency,  unless  additonal  time  for 
submission  of  applications  is  authorized 
by  the  Regional  Director  in  order  to 
achieve  uniformity  of  application 
periods  in  contiguous  States.  After  the 
estabUshed  period,  applications  ^ali  be 
accepted;  however,  processing  shall  not 
be  completed  unless  authorized  by  the 
Regional  Director  or  his/her  designee, 
on  a  case-by-case  basis.  (Approved  by 
the  Office  of  Management  and  Budget 
under  OMB  Control  Number  3067-0009.) 

(2)  Household  composition.  Members 
of  a  household  shall  be  included  on  a 
single  application  and  be  provided  a 
single  temporary  housing  residence 
unless  it  is  administratively  determined 
that  the  size  of  the  household  requires 
that  more  than  one  residence  be 
provided. 

(f)  General  eligibility  guidelines. 
Temporary  housing  assistance  may  be 
made  available  to  those  applicants  who, 
as  a  result  of  a  major  disaster  or 
emergency  declared  by  the  President 
are  qualified  for  such  assistance. 


(1)  Conditions  of  elibibility. 
Temporary  housing  assistance  may  be 
provided  only  when  both  of  the 
following  conditions  are  met: 

(i)  The  applicant's  primary  residence 
has  been  made  uninhabitable  or  the 
applicant  has  been  displaced  as  the 
result  of  a  major  disaster  or  emergency 
because: 

(A)  The  residence  has  been  destroyed, 
essential  utility  service  has  been 
interrupted,  or  the  essential  living  area 
has  been  damaged  as  a  result  of  tiie 
disaster  to  such  an  extent  as  to 
constitute  a  serious  health  or  safety 
hazard  which  did  not  exist  prior  to  the 
disaster.  The  Regional  Director  shall 
prepare  additional  guidelines  when 
necessary  to  respond  to  a  particular 
disaster; 

(B)  The  residence  has  been  made 
inaccessible  as  a  result  of  the  incident  to 
the  extent  that  the  applicant  cannot 
reasonably  be  expected  to  gain  entry 
due  to  the  disruption  or  destruction  of 
transportation  routes,  other 
impediments  to  access,  or  restrictions 
placed  on  movement  after  the  incident 
by  a  responsible  official; 

(C)  The  owner  of  the  applicant's 
residence  requires  the  residence  to  meet 
his/her  personal  needs  because  the 
owner's  predisaster  residence  was  made 
uninhabitable  as  a  result  of  the  disaster, 

(D)  Financial  hardship  resulting  from 
the  disaster  has  led  to  eviction  or 
dispossession;  or 

(E)  Other  circumstances  resulting  from 
the  disaster,  as  determined  by  the 
Regional  Director,  prevent  the  applicant 
from  occupying  his/her  predisaster 
primary  residence. 

(ii)  Insured  applicants  have  made 
every  reasonable  effort  to  secure 
insurance  benefits,  available  proceeds 
are  insufficient  as  defined  in  paragraph 
(d)  of  this  section,  and  the  insured  has 
agreed  to  repay  FEMA  from  whatever 
insurance  proceeds  are  later  received. 
pursuant  to  paragraph  (d)(2)  of  this 
section. 

(2)  Conditions  of  ineligibility. 
Temporary  housing  assistance  shall  not 
be  provided: 

(i)  To  an  applicant  who  is  displaced 
from  other  than  his/her  primary 
residence;  or 

(ii)  To  an  applicant  who  is  displaced 
solely  as  a  consequence  of  a 
redevelopment  program  undertaken  by  a 
community;  or 

(iii)  When  the  residence  in  question  is 
habitable,  i.e.,  only  minor  damage  exists 
and  it  can  reaonably  be  expectet'  to  be 
repaired  by  the  applicant/owner  or  the 
landlord;  or 

(iv)  When  the  applicant  owns  a 
secondary  or  vacation  residence,  or 
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unoccupied  rental  i  roperty  which  meets 
.his/her  temporary  lousing  needs;  or 

(v)  To  ap  applicant  who  has  adequate 
rent  free  housing  aQcommodations;  or 

(vi)  To  an  applicant  who  has  adequate 
insurance  coverage  and  there  is  no 
indication  that  ben(  ifits  will  be  delayed; 
or 

(vii)  To  an  applic  mt  who  has 
adequate  insurance  but  has  made  no 
effort  to  obtain  the  senefits;  or 

(viii)  When  a  late  application  is  not 
approved  for  procei  ising  by  the  Regional 
Director  or  his/her  jesignee  as 
authdrized  in  paragraph  (e](l]  above. 

(g)  Forms  of  temp  orary  housing 
assistance.  (1)  Minimal  repairs.  Minimal 
repairs  may  be  authorized  to  quickly 
repair  or  restore  to  1 1  habitable  condition 
that  portion  of  the  elBsential  living  area 
of,  or  private  access  to,  an  owner- 
occupied  primary  rt  sidence  which  was 
damaged  a  a  result  )f  the  disaster.  Such 
assistance  shall  not  be  used  for  major 
reconstruction  or  re  labilitation. 
Installation  of  utihties  or  conveniences 
not  available  in  the  residence  prior  to 
the  disaster  shall  nc  t  be  provided  under 
minimal  repairs.  Ho  ivever,  repairs 
which  are  authorized  shall  conform  to 
applicable  local  and/or  State  building 
codes;  upgrading  of  existing  damaged 
utilities  may  be  authorized  when 
required  by  these  codes. 

(i)  Options  for  misimal  repairs. 
Eligible  applicants  approved  for  minimal 
repairs  may  be  assisted  through  one  or  a 
combination  of  the  lollowing  methods: 

(A)  Cash  paymenj.  Payment  shall  be 
limited  to  the  reasonable  costs  for  the 
repairs  and  replaceitients  in  the  locality, 
as  determined  by  th  i  Regional  Director 
or  his/her  designee. 

(B)  Provision  of  m  iterals  and 
replacement  items. 

(C)  Government  a  warded  repair 
contracts  when  aix\i  orized  by  the 
Associate  Director. 

(ii)  Feasibility.  Mi  tiimal  repairs  may 
be  provided  to  thos<  eligible  applicants: 

(A)  Who  are  own(  ir-occupants  of  the 
residence  to  be  macfe  habitable; 

(B)  Whose  residertce  can  be  made 
habitable  by  repairs  to  the  essential 
living  area  within  3(  days  following  the 
feasibility  determini  ition.  The  Regional 
Director  may  extent  this  period  for 
extenuating  circumstances  by 
determining  that  thii  i  type  of  assistance 
is  still  more  cost  effi  ctive.  timely  and 
otherwise  suitable  tl  lan  other  forms  for 
temporary  housing;  iind 

(C)  Whose  residei  ce  can  be  made 
habitable  within  the  amount  required  to 
assist  a  typical  houa  ehold  in  an  existing 
resource  for  twelve  nonths.  The 
Regional  Director  m  ly  waive  this  cost 


limitation  when  this 


is  cost  effective  in  C(  imparison  to  other 


type  of  assistance 


options  for  temporary  housing 
assistance.  However,  minimal  repairs 
may  not  be  provided  if  the  ocst  of 
repairs  is  equal  to  or  less  than  the 
minimum  dollar  limitation  established 
by  the  Associate  Director.  The  Regional 
Director  or  his/her  designee  may  waive 
this  limitation  on  a  case  by  case  basis 
for  extenuating  circumstances. 

(iii)  Scope  of  work,  the  type  of  repair 
or  replacement  authorized  may  vary 
depending  upon  the  nature  of  the 
disaster.  Items  will  be  repaired  where 
feasible  or  replaced  only  when 
necessary  to  insure  the  safety,  security, 
or  health  of  the  occupant.  Replacement 
items  shall  be  of  minimum  quality,  size, 
and  capacity  taking  into  consideration 
the  needs  of  the  applicant(s).  Minimal 
repairs  shall  be  disaster  related  and 
shall  be  limited  to: 

(A)  Repairs  to  the  plumbing  system, 
including  repairs  to  or  replacement  of 
flxtures,  providing  service  to  the  kitchen 
and  one  bathroom: 

(B)  Repairs  to  the  electrical  system 
providing  service  to  essential  living 
areas,  including  repairs  to  or 
replacement  of  essential  fixtures; 

(C)  Repairs  to  the  heating  unit, 
including  repairs  to  duct  woric,  vents, 
and  integral  fuel  and  electrical  systems. 
If  repair  or  replacement  through  other 
forms  of  assistance  cannot  be 
accomplished  before  the  start  of  the 
season  requiring  heat  minimal  repairs 
may  be  authorized.  Replacement  of  a 
heating  unit  may  be  authorized  by  the 
Regional  Director  when  an  inspection 
shows  that  the  unit  has  been  damaged 
beyond  repair,  or  when  the  availability 
of  necessary  parts  or  components  makes 
repair  impossible. 

(D)  Repairs  to  or  replacement  of 
essential  components  of  the  fuel  system 
to  provide  for  cooking,  and  to  provide 
for  heating  when  assistance  through 
other  program  caimot  be  accomplished 
before  the  start  of  the  season  requiring 
heat; 

(E)  Pumping  and  cleaning  of  the  septic 
system,  repairs  to  or  replacement  of  the 
tank,  drainfield,  or  repairs  to  sewer 
lines; 

(F)  Flushing  and/or  purifying  the 
water  well,  and  repairs  to  or 
replacement  of  the  pump,  controls,  tank, 
and  pipes; 

(G)  Repairs  to  or  replacement  of 
exterior  doors,  repair  of  windows  when 
the  repair  requires  more  than  glazing, 
and/or  screens  needed  for  health 
purposes; 

(H)  Repairs  to  the  stove  and 
refrigerator,  when  feasible  in  lieu  of 
provision  of  these  items  under  paragrah 
(j)  of  this  section; 

(1)  Minimal  weather-proofing  repairs 
to  the  roof,  only  when  multiple  or  severe 


roof  leaks  affect  the  essential  living 
area: 

(J)  Minimal  repairs  to  interior  floors, 
when  severe  buckling  or  deterioration 
creates  a  serious  safety  hazard; 

(K)  Blocking,  leveling,  and  anchoring 
of  a  mobile  home; 

(L)  Reconnecting  and/or  resetting 
mobile  home  sewer,  water,  electrical 
and  fuel  lines,  and  tanks; 

(M)  Towing  necessary  to  remove  a 
mobile  home  from  its  original  site,  only 
when  necessary  to  accomplish  other 
authorized  minimal  repairs; 

(N)  Emergency  access  repairs  to 
private  access  routes,  limited  to  those 
repairs  that  meet  the  minimum,  safe, 
usable  standards  and  using  the  most 
economical  materials  available.  Such 
repairs  are  provided  on  a  one-time  basis 
when  no  alternative  access  facilities  are 
immediately  available; 

(O)  Elimination  of  other  health  and 
safety  hazards  or  performance  of 
essential  repairs  which  are  authorized 
by  the  Regional  Director  as  not 
available  through  emergency  services 
provided  by  volunteer  or  community 
agencies,  and  caimot  reasonably  be 
expected  to  be  completed  on  a  timely 
basis  by  the  applicant  without  FEMA 
assistance. 

(iv)  Requirements  of  the  Flood 
Disaster  Protection  Act.  FEMA  has 
determined  that  flood  insurance 
purchase  requirements  need  not  be 
imposed  as  a  condition  of  receiving 
minimal  repairs.  Minimal  repairs 
recipients  will  normally  receive  ■ 
assistance  for  further  repairs  from  other 
programs  which  will  impose  the 
purchase  and  maintenance 
requirements.  However,  except  for  items 
which  are  not  insurable  under  the 
National  Flood  Insurance  Program  (e.g.. 
access,  sewer  and  septic  systems) 
minimal  repairs  may  not  be  provided  in 
zones  A  or  V  of  a  suspended  or 
sanctioned  community. 

(2)  Existing  resources.  These  may 
include  locally  available  Government- 
owned  or  assisted  properties,  private  or 
commercial  properties,  transient 
accommodation,  and  staying  with  family 
and  friends. 

(i)  Government  owned  or  assisted 
properties.  Payment  for  the  use  of  such 
properties  shall  be  in  accordance  with 
existing  memoranda  of  understanding 
between  FEMA  and  the  providing 
agency. 

(ii)  Private  and  Commercial 
properties.  Rental  for  private  or 
commercial  properties  may  be  paid  in 
accordance  with  the  fair  market  rent 
guidelines  for  the  type  and  size  of 
residence  required.  At  each  disaster  site, 
fair  market  rent  guidelines  for  each  size 
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residences  shall  be  established  by 
averaging  the  cost  of  available 
residence  per  number  of  bedrooms  for 
each  locality  where  temporary  housing 
will  be  provided.  Where  privately 
owned  mobile  homes  are  to  be  used,  a 
separate  guideline  should  be  developed 
because  of  the  substantial  difference  in 
rent  between  this  type  of  residence  and 
conventional  housing.  Guidelines  for 
hotels,  motels,  and  other  short-term 
resources  shall  be  developed  only  when 
there  is  a  substantial  variance  in  price 
among  the  available  supply.  The 
purpose  of  these  fair  market  rent 
guidelines  is  to  prevent  development  of 
an  inflated  rental  market  resulting  from 
the  disaster  and  to  insure  cost 
effectiveness.  These  guidelines  reflect 
the  desired  maximum  payment.  Use  of 
resources  more  costly  than  the 
guidelines  may  be  authorized  for  full 
payment  only  when  other  existing 
resources  are  not  available.  When 
authorized  by  the  Reginal  Director  or 
his/her  designee,  4he  Federal 
Government  may  pay  for  security 
deposits;  however,  the  owner  or 
occupant  shall  reimburse  the  full 
amount  to  the  Federal  Government 
before  or  at  time  that  temporary  housing 
assistance  is  terminated. 

(iii)  Staying  with  Family  and  Friends. 
Sharing  of  accommodations  with  family 
or  friends  is  an  allowable  form  of 
assistance  only  when  an  eligible 
appUcant  elects  it  as  his/her  form  of 
assistance. 

(iv)  Transient  accommodations. 
Immediately  following  a  Presidentially 
declared  major  disaster  or  emergency, 
disaster  victims  are  expected  to  stay 
with  family  or  friends  without  FEMA 
assistance,  or  to  make  use  of  mass 
shelters  to  the  fullest  extent  possible  for 
short-term  housing.  Transient 
accommodations  may  be  provided  when 
individual  circumstances  warrant  such 
assistance  for  only  a  short  period  of 
time  or  pending  provision  of  other 
temporary  housing  resources.  Transient 
accommodations  may  be  provided  for 
up  to  30  days  unless  this  period  is 
extended  by  the  Regional  Director  or 
his/her  designee.  Authorized 
expenditures  for  transient 
accommodations  shall  be  restricted  to 
the  rental  cost  including  utilities  except 
for  those  which  are  separately  metered. 
Payment  for  food,  telephone,  or  other 
similar  services  is  not  authorized  imder 
this  section. 

(3)  Mobile  homes,  travel  trailers,  and 
other  manufactured  housing  units. 
Government-owned  or  privately  owned 
mobile  homes,  travel  trailers,  and  other 
manufactiu'ed  housing  units  may  be 
placed  on  commercial,  private,  or  group 


sites.  The  placement  must  comply  with 
applicable  State  and  local  codes  and 
ordinances  as  well  as  FEMA's 
floodplain  management  regulations  at  44 
CFR  Part  9,  Floodplain  Management  and 
Protection  of  Wetlands,  and  the 
environmental  assessment  regulations 
at  44  CFR  Part  10,  Environmental 
Considerations. 

(!)  A  conunercial  site  is  a  site 
customarily  leased  for  a  fee  because  it  is 
fully  equipped  to  accommodate  a 
housing  unit  The  Associate  Director  has 
determined  that  leasing  commercial 
sites  at  Federal  expense  is  in  the  public 
interest.  When  the  Regional  Director 
determines  that  upgrading  of 
commercial  sites  or  installation  of 
utilities  on  such  sites  will  provide  more 
cost-effective,  timely,  and  suitable 
temporary  housing  dian  other  types  of 
resources,  he/she  may  authorize  such 
action  at  Federal  expense. 

(ii)  A  private  site  is  a  site  provided  or 
obtained  by  the  appUcant  at  no  cost  to 
the  Federal  Government.  The  Associate 
Director  has  determined  that  the  cost  of 
installation  or  repairs  of  essential 
utilities  on  private  sites  is  authorized  at 
Federal  expense  when  such  actions  will 
provide  more  cost-effective,  timely,  and 
suitable  temporary  housing  than  other 
types  of  resources. 

(iii)  A  group  site  is  a  site  which 
accommodates  two  or  more  units  and  is 
provided  or  obtained  by  a  State  or  local 
government  or  other  organization, 
completely  developed  with  all  essential 
utiUties  at  not  cost  to  the  Federal 
Government.  However,  the  Associate 
Director  may  authorize  development  of 
group  sites,  including  installation  of 
essential  utilities,  at  Federal  expense 
based  upon  a  recommendation  from  the 
Regional  Director  indicating  that  all 
other  efforts  to  obtain  funding  have 
been  exhausted. 

(h)  Appropriate  form  of  temporary 
housing.  The  form  of  temporary  housing 
provided  should  not  exceed  eligible 
appUcants'  minimum  requirements, 
taking  into  consideration  items  such  as 
timely  availability,  cost  effectiveness, 
permanent  housing  plans,  special  needs 
(handicaps,  etc.)  of  the  applicants,  and 
the  requirements  of  FEMA's  floodplain 
management  regulations  at  44  CFR  Part 
9.  An  applicant  shall  receive  one  form  of 
temporary  housing,  except  for  transient 
accommodations  or  when  provision  of 
an  additional  form  is  in  the  best  interest 
of  the  Government.  An  eligible  applicant 
is  expected  to  accept  the  first  offer  of 
temporary  housing;  unwarranted  refusal 
shall  result  in  forfeiture  of  temporary 
housing  assistance.  Existing  resources 
shall  be  utilized  to  the  fullest  extent 


practicable  prior  to  provision  of 
government-owned  mobile  homes. 

(i)  Utility  costs.  All  utility  costs  shall 
be  the  responsibility  of  the  occupant 
except  where  utility  services  are  not 
metered  separately  and  are  therefore  a 
part  of  the  rental  charge.  Utility  use 
charges  and  deposits  shall  always  be 
the  occupants  responsibility. 

(j)  Supplemental  assistance.  Essential 
furniture  may  be  provided  to  eligible 
temporary  housing  applicants  w^en 
such  assistance  is  required  to  occupy 
the  primary  or  temporary  housing 
residence.  However,  loss  of  furniture 
does  not  in  and  of  itself  constitute 
eligibility  for  temporary  housing 
assistance. 

(1)  Assistance  shall  be  provided  in  the 
most  practical  manner  either  by  cash 
payment  or  obtaining  the  furniture  items 
by  purchase,  lease,  lease  with  an  option 
to  buy  or  from  Federal  stock.  Items 
provided  shall  be  of  average 
construction  and  quality.  Luxury  items 
shall  not  be  provided. 

(2)  Furniture  made  available  to 
temporary  housing  applicants  shall  be 
disposed  of  in  one  of  the  following 
ways: 

(i)  In  those  instances  where  furniture 
has  been  leased  with  a  purchase  option, 
the  occupant  may  purchase  the  items 
from  the  lessor  before  his/her  temporary 
housing  assistance  is  terminated;  or 

(ii)  If  the  furniture  has  been  purchased 
by  the  Federal  Government  it  shall  be 
disposed  of  in  accordance  with  Federal 
property  management  procedures  at  41 
CFR  101-45.5,  Abandonment  or 
Destruction  of  Surplus  Property. 

(k)  Duration  of  Assistance — (1) 
Commencement.  Temporary  housing 
assistance  may  be  provided  as  of  the 
date  of  the  incident  of  the  major  disaster 
or  emergency  as  specified  in  the  Federal 
Register  notice.  An  effective  date  of 
assistance  shall  be  estabHshed  for  each 
applicant. 

(2)  Continued  assistance.  Predisaster 
renters  normally  shall  be  provided  no 
more  that  1  month  of  assistance  unless 
the  Regional  Director  determines  that 
continued  assistance  is  warranted  in 
accordance  with  subparagraph  (k)(3)  of 
this  section.  All  other  occupants  of 
temporary  housing  shall  be  certified 
eligible  for  continued  assistance  in 
increments  not  to  exceed  3  months. 
Recertification  of  eligibility  for 
continued  assistance  shall  be  in 
accordance  with  subpargraph  (k)(3)  of 
this  section,  taking  into  consideration 
the  occupant's  permanent  housing  plan. 
A  realistic  permanent  housing  plan  shall 
be  established  for  each  occupant  not 
later  than  at  the  time  of  the  first 
recertification. 
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(3)  Criteria  forconlinued  assistance. 
A  temporary  housing  occupant  shall 
make  every  effort  to  obtain  and  occupy 
permanent  housing  at  the  earliest 
possible  time.  A  ijemporary  housing 
occupant  will  be  required  to  provide 
receipts  and  shall  be  eligible  for 
continued  assistance  when: 

(i)  Adequate  al  emate  housing  is  not 
available: 

(ii)  The  pennan  ent  housing  plan  has 
not  been  realized  through  no  fault  of  the 
applicant;  or 

(iii)  The  occupa  [it(8)  is  in  compliance 
with  the  terms  of  lie  lease/rental 
agreement  includi  ng: 

lA)  Prompt  pay  nent  of  utility,  rent, 
and  other  appropiiate  charges; 

(B)  Maintenano  >  of  the  temporary 
housing  residence  and  behavior  of 
occupants  in  a  manner  normally 
expected  of  a  tenint  of  rental  housing: 

(C)  Utilization  of  the  residence  as  a 
dwelling  for  the  o(:cupant's  household: 

(D)  Reimbursentent  to  the  Government 
where  all  or  a  protion  of  the  temporary 
housing  assistance  represents  a 
duplication  of  berients;  and 

(E)  Fulfillment  ojf  responsibility  to 
obtain  alternate  housing  at  the  earliest 
possible  time.       | 

(1)  Rental  policjL  Provided  the 
occupant  is  eligible  for  continued 
assistance,  no  rental  shall  be 
established  for  th#  first  twelve  months 
of  occupancy  in  t^porary  housing 
including  occupancy  in  transient 
accommodations.  iITiereafter,  provided 
temporary  housing  assistance  is  still 
required,  rentals  shall  be  established 
based  on  the  fair  itiarket  rent  for  the 
accommodations  provided.  Such  rentals 
shall  be  adjusted  fo  take  into 
consideration  the  financial  ability  of  the 
household.  Based  on  information 
obtained  through  decertification, 
occupants  will  be  jiotified  of  the  date 
and  the  amount  off  the  first  rental 
payment  at  least  30  days  before  the 
expiration  of  the  fjrst  12  months  of 
occupancy. 

(mj  Terminatioi. 
Termination  of  tei 

assistance  shall  

day  written  notice' after  which  the 
occupant  shall  be  liable  for  such 
additional  charges  as  are  deemed 
appropriate  by  thd  Regional  Director  or 
his/her  designee  including,  but  not 
limited  to,  the  fair  market  rental  for  the 


of  assistance. 
pporary  housing 
!  initiated  with  a  15- 


temporary  housing 


Termination  may  1  te  in  the  form  of 
eviction  from  houj  ing  (if  FEMA-leased 
housing]  or  terrain  ition  of  financial 
assistance  (if  payi  lent  is  made  to 


occupant) 
(1)  Grounds  for 


residence. 


termination. 


Temporary  housin  [  assistance  may  be 


terminated  for  reasons  including,  but  not 
limited  to  the  following: 

(i)  Adequate  alternate  housing  is 
available  to  the  occupant(s); 

(ii)  The  temporary  housing  assistance 
was  obtained  either  through 
misrepresentation  or  fraud;  or 

(iii)  Failure  to  comply  with  any  term 
of  the  lease/rental  agreement  including 
those  defined  in  sub-paragraph  (k)(3)(iii) 
of  this  section 

(2)  Termination  procedures.  These 
procedures  shall  be  utilized  in  all 
instances  except  when  a  State  is 
administering  the  Temporary  Housing 
Assistance  Program.  States  shall  be 
subject  to  their  own  procedures 
provided  they  afford  the  occupant(s) 
with  due  process  safeguards  described 
in  paragraph  (m)(2)(v)(b)  of  this  section 

(i)  Notification  of  Occupant  Written 
notice  shall  be  given  by  FEMA  (or  the 
entity  designated  to  administer  the 
program)  to  the  occupant(8)  at  least  15 
days  prior  to  the  proposed  termination 
of  assistance.  This  notice  shall  specify: 
the  reasons  for  termination  of 
assistance/occupancy;  the  date  of 
terminatin,  which  shall  be  not  less  than 
15  days  after  receipt  of  the  notice;  the 
administrative  procedure  available  to 
the  occupant  if  he/she  wishes  to  dispute 
the  action:  and  the  occupant's  liability 
after  the  termination  date  for  additional 
charges. 

(ii)  Filing  of  Appeal.  If  the  occupant 
desires  to  dispute  the  termination  upon 
receipt  of  the  writter  notice  specified  in 
subparagraph  {m)(2)(i)  of  this  section 
he/she  shaU  present  an  appeal  in 
writing  to  the  appropriate  office  in 
person  or  by  mail  within  five  business 
days.  The  appeal  must  be  signed  by  the 
occupant  and  state  the  reasons  why  the 
assistance  or  occupancy  should  not  be 
terminated.  If  a  hearing  is  desired,  the 
appeal  should  so  state. 

(iii)  Response  to  Appeal.  M  a  hearing 
pursuant  to  sub-paragraph  (m){2)(ii)  of 
this  section  has  not  been  requested  the 
occupant  has  waived  the  right  to  a 
hearing.  The  appropirate  program 
official  shall  deliver  or  mail  a  written 
response  to  the  occupant  within  5 
business  days  after  Oie  receipt  of  the 
complaint. 

(iv)  Request  for  hearing.  If  the 
occupant  requests  a  hearing  pursuant  to 
sub-paragraph  (m)(2)(ii)  or  this  section. 
FEMA  shall  schedule  a  hearing  date 
within  10  business  days  from  ttie  receipt 
of  the  appeal,  at  a  time  and  place 
reasonably  convenient  to  the  occupant, 
who  shall  be  notified  promptly  thereof 
in  writing.  The  notice  of  hearing  shall 
specify  the  procedure  governing  the 
hearing. 

(v)  Hearing.— [A]  Hearing  Officer. 
The  hearing  shall  be  conducted  by  a 


Hearing  Officer,  who  shall  be 
designated  by  the  Regional  Director,  and 
who  shall  not  have  been  involved  with 
the  decision  to  terminate  the  occupant's 
temprary  housing  assistance,  nor  be  a 
subordinate  of  any  individual  who  was 
so  involved. 

(B)  Due  Process.  The  occupant  shall 
be  afforded  a  fair  hearing  and  provided 
the  basic  safeguards  of  due  process, 
including  cross-examination  of  the 
responsible  official(s),  access  to  the 
documents  on  which  FEMA  is  relying, 
the  right  to  counsel,  the  right  to  present 
evidence  and  the  right  to  a  written 
decision. 

(C)  Failure  to  appear.  It  a  occupant 
fails  to  appear  at  a  hearing  the  Hearing 
Officer  may  make  a  determination  that 
the  occupant  has  waived  his/her  right  to 
a  hearing,  or  may,  for  good  cause 
shown,  postpone  the  hearing  for  no 
more  than  five  business  days. 

(D)  Proof  At  the  hearing,  the  occupant 
must  first  attempt  to  establish  that 
continued  assistance  is  appropriate; 
thereafter.  FEMA  must  sustain  the 
burden  of  proof  in  justifying  that 
termination  of  assistance  is  appropriate. 
The  occupant  shall  have  the  right  to 
present  evidence  and  argtmients  in 
support  of  his/her  complaint,  to 
controvert  evidence  relied  on  by  FEMA. 
and  to  crossexamine  ail  witnesses  on 
whose  testimony  or  information  FEMA 
relies.  The  hearing  shall  be  conducted 
by  the  Hearing  Officer  and  any  evidence 
perinent  to  the  facts  and  issues  raised 
may  be  received  without  regard  to  its 
admissibility  under  rules  or  evidence 
employed  in  formal  judicial  proceedings. 

(vi)  Decision.  The  decision  of  the 
Hearing  Officer  shall  be  based  solely 
upon  applicable  Federal  and  State  law, 
and  F^IA  regulations  and  requirements 
promulgated  thereunder.  The  Hearing 
Officer  shall  prepare  a  written  decision 
setting  forth  a  statement  of  findings  and 
conclusions  together  with  the  reasons 
therefor,  concerning  all  material  issues 
raised  by  the  complainant  within  five  (5) 
business  days  after  the  hearing.  The 
decision  of  the  Hearing  Officer  shall  be 
binding  on  FEMA,  which  shall  take  all 
actions  necessary  to  carry  out  the 
decision  or  refrain  from  any  actions 
prohibited  by  the  decision,  unless  the 
FEMA  General  Counsel  determines  and 
notifies  the  occupant  in  writing  within 
30  days  of  the  hearing  decision  that  the 
decision  of  the  Hearing  Officer  is  not 
legally  supportable. 

(A)  If  the  decision  is  to  evict,  the 
decision  shall  include  a  notice  to  the 
occupant  that  he/she  must  vacate  the 
premises  within  three  (3)  days  of  receipt 
of  the  written  notice  or  on  the 
termination  date  stated  in  the  original 
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notice  of  termination,  as  required  in 
(m](2](i)  of  this  section,  whichever  is 
later.  If  the  occupant  does  not  quit  the 
premises,  appropriate  action  shall  be 
taken  and,  if  suit  is  brought,  the 
occupant  may  be  required  to  pay  court 
costs  and  attorney  fees. 

(B)  if  the  determination  is  to  terminate 
fmancial  assistance,  such  assistance 
shall  be  terminated  in  accordance  with 
the  original  notice  given  pursuant  to 
paragraph  (m)(2)(i)  of  this  section.  If  the 
occupant  is  required  to  give  a  specific 
number  of  days  notice  which  exceeds 
the  number  of  days  in  the  termination 
notice,  the  Regional  Director,  or  his/her 
designee,  may  approve  the  payment  of 
rent  for  this  period  of  time  if  requested 
by  the  occupant. 

(n)  Disposition  of  temporary  housing 
units. — (1)  Acquisition.  The  Associate 
Director  may  purchase  mobile  homes  or 
other  manufactured  housing  units  for 
those  who  require  temporary  housing. 
After  such  temporary  housing  is 
vacated,  it  may  be  returned  to  one  of  the 
FEMA-operated  Strategic  Storage 
Centers  for  refurbishment  and  storage 
until  needed  in  a  subsequent  major 
disaster  or  emergency. 

(2)  Sales.— {i]  Eligibility.  When 
adequate  alternate  housing  is  not 
available,  the  Regional  Director  shall 
make  available  for  sale  directly  to  a 
temporary  housing  occupant(s]  any 
mobile  home  or  manufactiu^d  housing 
unit,  acquired  by  purchase,  in 
accordance  with  the  following: 

(A)  The  unit  is  to  be  used  as  a  primary 
residence; 

(B)  The  purchaser  has  a  site  that 
complies  with  local  codes  and 
ordinances  as  well  as  FEMA's 
floodplain  management  regulations  at  44 
CFR  Part  9  (in  particular  S  9.13(e));  and 

(C)  The  purchaser  has  sufficient  funds 
to  purchase  and,  if  necessary,  relocate 
the  imit. 

The  Associate  Director  may  approve  the 
sale  of  a  mobile  home  or  manufactured 
housing  unit  to  a  temporary  housing 
occupant  when  adequate  alternate 
housing  is  available  but  only  when  such 
sales  are  clearly  in  the  best  interest  of 
the  Government. 

(ii)  Sales  price.  Units  shall  be  sold  at 
prices  that  are  fair  and  equitable  to  the 
purchaser  and  to  the  Government,  as 
determined  by  the  Associate  Director. 
The  purchaser  shall  pay  the  total  sales 
price  at  the  time  of  sale. 

(iii)  Adjustment  to  the  sales  price. — 
(A)  Policy.  Adjustments  to  the  sales 
price  may  be  provided  only  when  both 
of  the  following  conditions  are  met: 

[1]  There  is  a  need  to  purchase  the 
unit  for  use  as  the  purchaser's  primary 
residence  because  other  adequate 


alternate  housing  is  unavailable. 
Adequate  alternate  housing  must  meet 
the  criteria  in  (c](l}  of  this  section,  and 
may  consist  of: 

(/)  Existing  housing; 

[ii]  Additional  resources  such  as 
disaster-damage  rental  accommodations 
which  can  reasonably  be  expected  to  be 
repaired  and  become  available  in  the 
near  futiu«; 

[Hi)  New  housing  construction  or 
housing  to  be  made  available  through 
Government  subsidy  which  is  included 
in  the  immediate  recovery  plans  for  the 
area;  and 

(iv)  Residences  which  can  be  repaired 
by  the  predisaster  owner/occupant 
through  funds  available  for  insurance, 
other  disaster  assistance  programs,  or 
through  his/her  own  resources. 

(2)  In  addition  to  higher  own 
resources,  the  purchaser  cannot  obtain 
sufficient  funds  through  insurance 
proceeds,  disaster  loans,  grants,  and 
commercial  lending  institutions  to  cover 
the  sales  price. 

(B)  Determining  an  adjusted  sales 
price,  the  current  available  financial 
resources  of  the  applicant  shall  be 
calculated.  If  the  financial  resources  are 
equal  to  or  greater  than  the  basic  sales 
price,  then  no  adjustment  shall  be 
approved.  If  the  applicant's  financial 
resources  are  less  than  the  basic  sales 
price,  the  sales  price  shall  be  adjusted  to 
take  into  consideration  the  financial 
resource  available  but  shall  include 
some  consideration.  Deviations  fi-om 
this  rule  may  be  reviewed  on  a  case-by- 
case  basis  by  the  Associate  Director  or 
his/her  designee. 

(C)  The  Regional  Director  or  Disaster 
Recovery  Manager  must  approve  all 
adjustments  to  the  sales  prices  of  a 
mobile  home. 

(iv)  Other  conditions  of  sale.  (A)  unit 
shall  be  sold  "as  is,  where  is"  except  for 
repairs  necessary  to  protect  health  or 
safety,  which  are  to  be  completed  prior 
to  sale.  There  shall  be  no  implied 
warranties.  In  addition,  the  purchaser 
must  be  informed  that  he/she  may  have 
to  bring  the  unit  up  to  codes  and 
standards  which  are  applicable  at  the 
proposed  site. 

(B)  In  accordance  with  the  Flood 
Disaster  Protection  Act  of  1973,  Pub.  L. 
93-234,  as  amended,  the  sale  of  a  unit 
for  the  purpose  of  meeting  the 
permanent  housing  need  of  an 
individual  or  family  may  not  be 
approved  where  the  unit  would  be 
placed  in  a  designated  special  flood 
hazard  area  which  has  been  identified   . 
by  the  Director  for  at  least  one  year  as 
fioodprone  unless  the  community  in 
which  the  unit  is  to  be  located  after  the 
sale  is,  at  the  time  of  approval, 
participating  in  the  National  Flood 


Insurance  Program.  The  purchaser  must 
agree  to  buy  and  maintain  an  adequate 
flood  insurance  policy  for  as  long  as  the 
unit  is  occupied  by  the  purchaser.  An 
adequate  policy  for  purposes  of  this 
paragraph  shall  mean  one  which 
provides  coverage  for  the  basic  sales 
price  of  the  unit.  The  purchaser  must 
provide  proof  of  purchase  of  the  initial 
flood  insurance  poUcy. 

(3)  Transfer.  The  Associate  Director 
may  lend  temporary  housing  units 
purchased  under  section  404(a)  of  the 
Act  directly  to  States,  other  Government 
entities,  or  voluntary  organizations. 
Such  transfers  may  be  made  only  in 
connection  with  a  Presidential 
declaration  of  a  major  disaster  or 
emergency.  Donations  may  be  made 
only  when  it  is  in  the  best  interest  of  the 
Government,  such  as  when  future  re-use 
by  the  Federal  Government  would  not 
be  economically  feasible.  As  a  conditon 
of  such  transfers,  the  Associate  Director 
shall  require  that  the  recipient: 

(i)  Utilize  the  units  provided  for  the 
purpose  of  providing  temporary  housing 
for  victims  of  major  disasters  or 
emergencies  in  accordance  with  the 
written  agreement;  and 

(ii)  Comply  with  the  current 
applicable  FEMA  policies  and 
regulations,  including  this  section;  44 
CFR  Part  9  (especially  SS  9.13  and  9.14). 
Floodplain  Management  and  Protection 
of  Wetlands;  44  CFR  Part  10, 
Environmental  Assessment:  and  44  CFR 
205.16,  Non-discrimination  in  Disaster 
Assistance.  The  Associate  DiiFector  may 
order  returned  any  temporary  housing 
unit  made  available  under  this  section 
which  is  not  used  in  accordance  with 
the  terms  of  transfer. 

(o)  Mortgage  and  rental  payments. 
Assistance  in  the  form  of  mortgage  or 
rental  payments  may  be  paid  to  or  be 
provided  on  behalf  of  applicants  who,  as 
a  result  of  a  major  disaster  or 
emergency,  have  received  written  notice 
of  dispossession  or  eviction  from  their 
primary  residence  by  foreclosure  of  any 
mortgage  or  lien,  cancellation  of  any 
contract  of  sale,  or  termination  of  any 
lease  entered  into  prior  to  the  disaster. 
Written  notice,  for  the  purpose  of  this 
paragraph,  means  a  communication  in 
writing  by  a  landlord,  mortgage  holder, 
or  other  party  authorized  under  State 
law  to  file  such  notice.  The  purpose  of 
such  notice  is  to  notify  an  occupant  of 
impending  termination  of  a  lease, 
foreclosure  of  a  mortgage  or  lien,  or 
cancellation  of  any  contract  of  sale, 
which  would  result  in  the  occupant's 
dispossession  or  eviction.  Applications 
for  this  type  of  assistance  may  be  filed 
up  to  one  year  following  the  date  of 
declaration.  This  assistance  may  be 


49966  'ederal  RegUter  /  Vol.  50.  No.  235  /  Friday.  December  6,  1985  /  Proposed  Rules 


provided  for  a  pe  riod  not  to  exceed  one 
year  or  for  the  dt  ration  of  the  period  of 
ftnanciai  hardshi  >,  as  determined  by  the 
Regional  Directoi  or  his  designee, 
whichever  is  less}  The  location  of  the 
residence  of  an  abplicant  for  assistance 
under  this  section  shall  not  be  a 
condition  of  eligibility. 

(p)  Reconsidermtions.  (1)  An  applicant 
declared  ineligibl  s  for  temporary 
housing  assistant  e,  an  applicant  whose 
application  has  b  >en  cancelled  for 
cause,  or  an  appl  cant  whose 
application  has  b  !en  refused  because  of 
late  filing,  shall  h  ive  the  right  to  dispute 
such  a  determina^  ion  within  five  (5) 
calendar  days  fol  owing  notification  of 
such  action.  The  1  Regional  Director  or 
his/her  designee  ihall  reconsider  the 
original  decision  '  vithin  15  calendar 
days  after  its  rece  ipt.  The  applicant 
shall  be  given  a  w  ritten  notice  of  the 
disposition  of  the  reconsideration.  The 
decision  of  the  Re  ^onal  Director  or  his/ 
her  designee  is  flr  al. 

(2)  An  occupani  who  has  been 
notified  that  his/h  er  request  to  purchase 
a  mobile  home  or  manufactured  housing 
unit  or  that  his/he  r  request  for  an 
adjustment  to  the  sales  price  has  been 
denied  shall  have  the  right  to  dispute 
such  a  determinat  on  within  five  (5) 
business  days  aft<  r  receipt  of  such 
notice.  TTie  Regioi  lal  Director  shall 
reconsider  the  ori|inal  decision  within 
15  calendar  days  4fter  receipt  of  the 
complaint.  The  occupant  shall  receive 
written  notice  of  the  disposition  of  the 
reconsideration.  "Ilie  decision  of  the 
Regional  Director  Is  final. 

(q)  Reports.  Th^  Associate  Director, 
Regional  Director.]  or  Federal 
Coordinating  Offiter  may  require  from 
field  operations  such  reports,  plans,  and 
evaluations  as  they  deem  necessary  to 
carry  out  their  resbonsibilities  under  the 
Act  and  these  regulations. 

(r)  Federal  responsibility.  The  Federal 
financial  and  opemtional  responsibility; 
for  the  Temporaryl  Housing  Assistance 
Program  shall  not  exceed  18  months 
bom  the  date  of  the  declaration  of  the 
major  disaster  or  emergency.  This 
period  may  be  ext  jnded  in  writing  by 
the  Associate  Dirt  ctor,  based  on  a 
determination  tha  it  is  necessary  and  in 
the  public  interest  The  Regional 
Director  may  auth  jrize  continued  use  on 
a  noD-reimbursabl  e  basis  of 
Government  prop*  rty,  office  space,  and 
equipment  by  a  St  ite,  other  Government 
entity,  or  voluntar  r  organization  after 
the  18  month  perio  d. 

(s)  Non-Federal  administration  of 
temporary  housini^  assistance.  A  State 
may  request  autho  rity  to  administer  all 
or  part  of  the  Tem  )orary  Housing 
Assistance  Progra  n  in  the  Governor's 
request  for  a  decla  ration  or  in  a 
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subsequent  written  request  to  the 
Regional  Director  from  the  Governor  or 
his/her  authorized  representative.  The 
State  must  have  an  approved  plan  prior 
to  the  incident  and  an  approved 
operational  aimex  within  three  (3)  days 
of  the  declaration  in  order  to  administer 
the  program.  When  administering  the 
program  the  State  must  comply  with 
FEMA  program  regulations  and  policies. 

(1)  State  temporary  housing 
assistance  plan. 

(i)  States  which  have  an  interest  in 
administering  the  Temporary  Housing 
Assistance  Program  shall  be  required  to 
develop  a  plan  that  includes,  at  a 
minimum,  the  items  listed  below: 

(A)  Assignment  of  temporary  housing 
assistance  responsibilities  to  State  and/ 
or  local  officials  and  agencies; 

(B)  A  description  of  the  program;  its 
functions;  goals  and  objectivies  of  the 
program;  and  proposed  organization  and 
staffing  plan; 

(C)  Procedures  for: 

flj  Accepting  applications  at  Disaster 
Assistance  Centers  and  subsequently  at 
a  State  established  disaster  housing 
office; 

[2]  Determining  eligibility  utilizing 
FEMA's  habitabiiity  contract  and 
notifying  applicants  of  the 
determination; 

(5)  Preventing  duplication  of  benefits 
between  temporary  housing  assistance 
and  assistance  from  other  means,  as 
well  as  a  recoupment  procedure  when 
duplication  occurs; 

[4)  Providing  the  various  types  of 
assistance  (minimal  repairs,  existing 
resources,  transient  accommodations, 
and  mobile  homes); 

(5)  Providing  supplemental  assistance; 
[6]  Recertifying  occupants  for 

continued  assistance; 

(7)  Terminating  assistance; 

[8]  Contracting  for  services  and/or 
supplies; 

[9]  Quality  control; 

[10]  Maintaining  a  management 
information  system; 

[11]  Financial  management; 

[12]  Public  information; 

[13)  Processing  appeals;  and 

[14]  Arranging  for  a  program  review. 

(ii)  The  Governor  or  his/her  designee 
may  request  the  Regional  Director  to 
provide  technical  assistance  in  the 
preparation  of  an  administrative  plan. 

(iii)  The  Governor  or  his/her  designee 
shall  submit  the  plan  to  the  Regional 
Director  for  approval.  Plans  shall  be 
revised,  as  necessary,  and  shall  be 
reviewed  at  least  annually  by  the 
Regional  Director  or  his/her  designee. 

(2)  Operational  annex.  Prior  to  the 
State  administering  the  program,  the 
State  must  submit  an  operational  annex 
which  tailors  the  approved  State  plan  to 


the  particular  disaster  or  emergency. 
The  aimex  must  be  reviewed  and 
approved  by  the  Regional  Director 
within  three  (3)  days  of  the  declaration 
or  the  State  shall  not  be  permitted  to 
administer  the  program.  The  operational 
annex  shall  include  but  not  be  limited 
to: 

(i)  Organization  and  staffing  specific 
to  the  major  disaster  or  emergency; 

(ii)  Pertinent  goals  and  management 
objectives; 

(iii)  A  proposed  budget;  and 

(iv)  A  narrative  which  describes 
methods  for  orderly  tracking  and 
processing  of  applications;  assuring 
timely  delivery  of  assistance; 
identification  of  potential  problem 
areas;  and  any  deviation  from  the 
approved  plan. 

The  Regional  Director  or  his/her 
designee  may  require  additional 
annexes  as  necessary  for  subsequent 
phases  of  the  operation. 

(3)  Evaluation  of  capability.  State  and 
local  government  assumption  of  the 
temporary  housing  assistance  program 
for  a  particular  disaster  shall  be 
approved  by  the  Regional  Director 
based  on  an  evaluation  of  the 
capabilities  and  commitment  of  the 
entity.  At  a  minimum,  the  evaluation 
shall  include  a  review  of  the  following: 

(i)  The  State  temporary  housing 
assistance  plan  which  has  been 
approved  by  the  Regional  Director  prior 
to  the  incident,  and  the  specific 
operational  annex  which  has  been 
approved  in  accordance  with  sub- 
paragraph(s)(2); 

(ii)  Past  performance  in 
administration  of  temporary  housing 
assistance  or  other  similar  operations; 

(in)  Management  and  staff 
capabilities;  and 

(iv)  Demonstrated  understanding  of 
the  tasks  to  be  performed. 

(4)  Grant  application.  Approval  of 
funding  shall  be  obtained  through 
submission  of  a  project  application  by 
the  State  or  local  government  through 
the  Governor's  Authorized 
Representative.  (Approved  by  the  Office 
of  Management  and  Budget  under  OMB 
Control  Number  3067-0043.)  The  State 
shall  maintain  adequate  documentation 
to  enable  analysis  of  the  program  in 
accordance  with  FEMA  Regulations  44 
CFR  205.115.  Final  reimbursement  to  the 
State,  or  final  debt  collection,  shall  be 
based  on  an  examination  of  the  voucher 
filed  by  the  State. 

(5)  Authorized  costs.  All  expenditures 
associated  with  administering  the 
program  are  authorized  if  in  compliance 
with  this  section  and  OMB  Circular  A- 
87  Revised,  Cost  Principles  for  State  and 
Local  Governments  (46  FR  9548]. 
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Speciflcally,  the  following  expenses  are 
authorized  when  applicable: 
(i)  Administrative  expenses. 

(A)  Regular  salaries; 

(B)  Overtime; 

(C)  Travel; 

(D)  Communications; 

(E)  Space  rental; 

(F)  Equipment  rental; 

(G)  Furniture  rental; 
(H)  Supplies; 

(I)  Printing  and  reproduction; 
(J)  Liability  insurance  premiums;  and 
(K)  Program  reviews  and  audits, 
(ii)  Program  costs. 

(A)  Minimal  repairs; 

(B)  Costs  associated  with  leases  and 
rent  reimbursements  for  temporary 
housing  including  transient 
accommodations  and  commercial  site 
rental; 

(C)  Mobile  home  installation  and 
maintenance; 

(D)  Mobile  home  private  site 
development; 

(E)  Cost  of  supplemental  assistance; 

(F)  Mortgage  and  rental  payments; 
and 

(G)  Other  necessary  costs,  when 
approved  by  the  Associate  Director. 

All  contracts  require  the  review  and 
approval  of  the  Regional  Director  or  his/ 
her  designee  prior  to  award,  in  order  to 
be  considered  as  an  authorized 
expenditure. 

(6)  Federal  monitoring  and  oversight. 
The  Regional  Director  or  his/her 
designee  shall  monitor  State- 
administered  activities  since  he/she 
remains  responsible  for  the  overall 
delivery  of  temporary  housing 
assistance.  In  addition,  policy  guidance 
and  interpretations  to  meet  speciHc 
needs  of  a  disaster  shall  be  provided 
through  the  oversight  function. 

(7)  Technical  assistance.  The 
Regional  Director  or  his/her  designee 
shall  provide  technical  assistance  as 
necessary  to  support  State-administered 
operations  through  training,  procedural 
issuances,  and  by  providing  experienced 
personnel  to  assist  the  State  and  local 
staff. 

(8)  Operational  resources.  The 
Regional  Director  shall  make  available 
for  use  in  State  or  locally  administered 
operations  Federal  stand-by  contracts, 
memoranda  of  understanding  with 
Government  and  voluntary  agencies, 
and  Federal  property,  such  as 
government-owned  mobile  homes  and 
travel  trailers. 

(9)  Program  Reviews  and  Audits.  The 
State  shall  conduct  a  program  review  of 


each  operation.  All  operations  ate 
subject  to  Federal  audit 
Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

November  26. 1985. 

[PR  Doc.  85-28937  Filed  12-5-85: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wiidiife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wiidiife 
and  Plants;  Proposal  To  Determine 
l.espedeza  leptostachya  (Prairie  Bush- 
Clover)  To  Be  a  Threatened  Species 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  Lespedeza  leptostachya 
Engelmann  (Prairie  bush-clover]  to  be  a 
threatened  species.  L.  leptostachya  has 
been  extirpated  from  much  of  its  historic 
range  in  northern  and  south-central 
Iowa,  northern  Illinois,  southern 
Minnesota,  and  western  Wisconsin. 
Construction  and  agricultural  activities, 
livestock  trampling,  and  unfavorable 
vegetational  changes  are  threatening  the 
species.  However,  the  plant  is  extant  at 
about  24  sites.  This  proposal,  if  made 
final,  will  implement  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973,  as  amended,  for  L  leptostachya. 
Critical  habitat  is  not  being  proposed  at 
this  time. 

The  Service  seeks  data  and  comments 
from  the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  4, 
1986.  Public  hearing  requests  must  be 
received  by  January  21, 1986. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Endangered  Species  Coordinator, 
U.S.  Fish  and  Wildlife  Service,  Federal 
Building,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  M.  Engel,  Endangered  Species 
Coordinator  (see  ADDRESSES  above] 
(612-725-3276  or  FTS  725-3276]. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Lespedeza  leptostachya  is  an 
herbaceous  perennial  member  of  the  pea 


family  (Fabaceae)  endemic  to  the 
Midwest  It  is  one  of  about  40  species  of 
Lespedeza  worldwide.  Clewell  (1966a) 
recognized  12  species  of  Lespedeza  in 
North  America.  L.  leptostachya,  with 
woody  rhizomes,  grows  to  about  40 
inches  (1  meter)  in  height  has  narrow 
linear  compound  leaves  with  silvery- 
white  hairs,  and  slender  terminal 
flowing  spikes  with  15-30  flowers  each. 
The  corolla  is  white  to  light  purple. 
Clewell  (1906c)  presented  a  detailed 
description  of  the  species,  noting  that  L 
leptostachya  flowers  from  late  July 
through  mid-September  and  inhabits  dry 
to  mesic  native  prairies  in  northern 
Illinois,  northern  and  south-central 
Iowa,  southern  Minnesota,  and  western 
Wisconsin.  Such  prairies  are  usually 
well-drained,  and  often  gravelly,  and 
occur  on  slopes  of  kames  or  eskers  (hills 
of  glacially  deposited  material)  and  river 
terraces.  L  leptostachya  is  a  colonizer 
of  open  habitats.  Clewell  (1966c) 
observed  that  Lespedeza  species  are 
shaded  or  crowded  in  habitats  invaded 
by  perennial  grasses  and  woody  species. 
Lespedeza  species,  however,  are 
adapted  to  frequent  fires  and  increase  in 
response  to  fire. 

Lespedeza  leptostachya  has  always 
been  rare  and  local  throughout  its  four- 
state  range.  Formerly  known  from  eight 
Illinois  counties,  there  were 
approximately  370  plants  at  four  sites  in 
four  counties  (DuPage,  Lee,  Ogle,  and 
Wiimebago]  in  1980.  Only  66  individual 
plants  could  be  located  at  the  four  sites 
in  1981,  but  it  is  not  known  whether  a 
real  population  decline  has  taken  place 
(Bowles  and  Kurz.  1981).  Each  site  totals 
less  than  one  acre.  L  leptostachya  is 
listed  officially  as  threatened  by  the 
Illinois  Department  of  Conservation. 

In  Iowa  the  historically  known  range 
of  L  leptostachya  included  23  counties 
in  the  northern  and  south-central 
sections  of  the  State.  There  are  currently 
nine  extant  populations  in  six  counties 
(Clarke,  Dickinson,  Emmet  Howard. 
Lucas,  and  Winnishiek  (Watson  1983)). 
and  the  species  is  listed  officially  as 
endangered  by  the  Iowa  Conservation 
Commission. 

In  Minnesota  L  leptostachya  is  extant 
at  eight  sites  in  four  southern  counties 
(Cottonwood,  Jackson,  Goodhue,  and 
Renville  (Smith  1981)).  Over  4,500  plants 
have  been  estimated  on  less  than  50 
acres.  One  site  contains  more  than  2,000 
plants  and  is  the  largest  known  extant 
population.  The  species  is  listed 
officially  as  threatened  by  the 
Minnesota  Department  of  Natural 
Resources. 

In  Wisconsin  there  are  three  extant 
populations  of  Z..  leptostachya  in  three 
counties  (Dane,  Sauk,  and  Pierce 
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be  endangered. 
This  report  desi^ 
Document  No. 


(Alverson  1981))  Three  historic 
populations  are  xnown  to  have  been 
extirpated.  The  n>ecies  is  listed 
officially  as  threi  itened  by  the 
Wisconsin  Depa  Iraent  of  Natural 
Resources. 

Section  12  of  tke  Endangered  Species 
Act  of  1973  (Act!  directed  the  Secretary 
of  the  Smithsonian  Institution  to  prepare 
a  report  on  thos^  plants  considered  to 
eatened.  or  extinct 
nated  as  House 
51,  was  presented  to 
Congress  on  Janijary  9, 1975.  On  July  1. 
1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  thfc  report  as  a  petition 
within  the  conte5(t  of  section  4(c)(2)  of 
the  Act  (petition  acceptance  is  now 
governed  by  sect  on  4(b)(3))  and  of  its 
intention  to  revie  w  the  status  of  the 
plant  taxa  name<  within.  L. 
leptostachya  wa*  named  in  the 
Smithsonian  Report  as  threatened  and 
was  included  in  tpe  Service's  1975 
notice  of  review. 

Lespedeza  lept  jstachya  was  also 
included  as  a  cat  ;gory-l  species  in  an 
updated  notice  ol  review  for  plants 
published  in  the  December  15, 1980, 
Federal  Register  M5  FR  82480).  Category 
1  comprises  taxajfor  which  the  Service 
presently  has  sufficient  biological 
information  to  support  their  being 
proposed  to  be  Usted  as  endangered  or 
threatened  species. 

The  Endangered  Species  Act 
Amendments  of  li982  required  that  all 
petitions  pendingjas  of  October  13, 1982, 
be  treated  as  having  been  submitted  on 
that  date.  The  deadline  for  a  Ending  on 
those  species,  induding  L  leptostachya, 
was  October  13,  i983.  On  October  13, 
1983,  and  again  oji  October  12, 1984,  the 
petition  finding  v\^s  made  that  hsting  L 
leptostachya  waal  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  tHe  Act  Notice  of  the 
1983  finding  was  published  on  January 
20. 1984  (49  FR  2^).  and  of  the  1984 
finding  on  May  K ',  1985  (50  FR  19761). 
Such  a  finding  re<  uires  a  reevaluation  of 
the  petition  with   2  months,  pursuant  to 
section  4(b)(3)(C)  i)  of  the  Act 
Therefore,  a  new  JFinding  must  be  made; 
this  proposed  ruW  constitutes  the  new 
finding  that  the  pi  ititioned  action  is 
warranted,  and  pi  oposes  to  implement 
the  action  in  accordance  with  Section 
4(b)(3)(B)(ii)ofthiAct 

Status  reports  c  ompiled  by  Alverson 
(1981).  Bowles  anl  Kurz  (1981),  Smith 
(1981),  and  Watscjn  (1983).  as  well  as 
other  pertinent  lit  jrature  (see 
"Literature  Cited, '  below),  provide  the 
biological  basis  f(  r  this  proposed  rule. 
The  data  demons  rates  low  numbers  of 


plants  and  continuing  threats  to  the 
species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (18  U.S.C.  1531  et  seq.)  and 
regulations  ;At)muIgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  see  49  FR  38900. 
October  1, 1984)  set  forth  the  procedures 
for  adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
Section  4(a)(1).  These  factors  and  their 
application  to  L  leptostachya  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Although  L 
leptostachya  has  always  had  a  limited 
range,  the  current  range  is  only  a 
fi'action  of  the  former  range.  Agricultural 
activity  has  eliminated  most  of  the 
species'  suitable  prairie  habitat 
Moreover,  many  of  the  25  extant  sites 
are  threatened  by  several  factors.  One 
population  in  Illinois  could  be  destroyed 
by  quarrying  activities  although 
presently  it  is  protected  by  the  owner 
(Bowles  and  Ktur  1981).  The  State's 
largest  population,  of  100  plants,  is  on  a 
State  highway  roadside  currently  being 
studied  for  widening.  In  Minnesota 
several  sites  are  threatened  by 
quarrying,  residential  development,  and 
agricultural  activities  (Smith  1981).  In 
Wisconsin,  one  of  the  three  extant  sites 
is  threatened  by  residential 
development  and  vehicle  use  (Alverson 
1981). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  With  any  rare  plant  species 
there  is  the  possibility  wildflower 
collectors  may  reduce  populations  in 
more  accessible  sites.  Although  this 
species  is  not  known  to  have  been 
affected  by  collecting,  a  potential  threat 
exists. 

C.  Disease  orpredation.  No  diseases 
are  known  to  be  adversely  impacting  L 
leptostachya.  Heavy  livestock  grazing 
may  be  deterimental  to  the  species 
(Smith  1981).  One  site  in  Iowa  is  subject 
to  intensive  grazing  (Watson  1983). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms  Lespedeza 
leptostachya  is  listed  officially  as 
endangered  or  threatened  by  the  States 
of  Illinois,  Iowa,  Minnesota,  and 
Wisconsin.  Illinois  law  protects 
endangered  and  threatened  plants  found 
on  State  property;  Iowa  regulations 
pprohibit  removal,  possession,  and  sale 
of  any  plant  species  on  the  Federal  and 
State  lists;  Minnesota  statutes  prohibit 
taking,  transporting,  and  sale  of  State 
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endangered  and  threatened  plants  from 
all  lands,  except  ditches,  roadways,  and 
certain  types  of  agricultural  and  forest 
lands;  Wisconsin  regulations  prohibit 
any  person  from  removing  or 
transporting  any  endangered  or 
threatened  wild  plant  away  from  its 
native  habitat  on  public  property,  or 
from  property  he  or  she  does  not  own  or 
control,  except  in  the  cource  of  forestry 
or  agricultural  practices  or  in  the 
construction  and  maintenance  of  a 
utility  facility.  Although  Lespedeza 
leptostachya  is  offered  various  forms  of 
protection  under  these  State  laws, 
monitoring  and  enforcement  are  difficult 
due  to  limited  personnel.  The 
Endangered  Species  Act  offers 
possibilities  for  protection  of  this  taxon 
through  section  6  by  cooperation 
between  the  States  and  the  Service  and 
through  section  7  (interagency 
cooperation)  requirements.  Most  of  the 
Iowa  populations  of  Z,. /eptosto/iyo  are 
contained  within  State  Preserves.  One 
site  in  Illinois  is  owned  by  the  Illinois 
Department  of  Transportation.  One  site 
in  Minnesota  is  on  land  owned  by  the 
Minnesota  Historical  Society;  another 
site  is  owned  by  a  private  college.  The 
largest  population  of  £.  leptosotachya, 
of  about  2,000  plants,  is  located  within 
the  boundaries  of  the  Kilen  Wood  State 
Park.  Two  sites  in  Wisconsin  are  on 
land  owned  by  either  The  Nature 
Conservancy  or  Wisconsin  Department 
of  Natiu-al  Resources.  The  Natural 
Conservancy  also  has  cooperated  with 
several  private  landowners  to  protect 
the  species.  The  Endangered  Species 
Act  would  afford  additional  protection 
to  L.  leptostachya. 

E."  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  None 
known. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past  present  and  future 
threats  faced  by  this  taxon,  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  L.  leptostachya  as  a  threatened 
species,  because  of  the  known  losses  of 
local  populations  of  this  rare  species. 
For  reasons  detailed  below,  it  is  not 
considered  prudent  to  propose 
designation  of  critical  habitat. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The 
designation  of  critical  habitat  is  not 
considered  to  be  prudent  when  such 
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designation  would  not  be  of  net  benefit 
to  the  species  involved  (SO  CFR  424.12). 
In  the  present  case,  the  Service  believes 
that  designation  of  critical  habitat 
would  not  be  prudent  because  no 
benefit  to  the  taxon  can  be  identified 
that  would  outweigh  the  potential  threat 
of  vandalism  or  collection,  which  mi^t 
be  exacerbated  by  the  publication  of  a 
detailed  critical  habitat  description. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups  and 
individuals.  The  Endangered  Species 
Act  provides  for  land  acquisition,  if 
necessary,  and  cooperation  with  the 
States;  it  also  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  These  actions  are  initiated  by 
the  Service  following  Usting.  The 
protection  required  by  Federal  agencies 
and  applicable  prohibitions  are 
discussed,  in  part,  below. 

Section  7[a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  When  a  species  is  listed, 
section  7(a)(2]  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habiat  If  an  activity 
may  affect  a  listed  species  or  its  critical 
habiltat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  There  are  no  known  Federal 
activities  planned  in  the  range  of  L 
leptostachya. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  I.  leptostachya,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 


as  implemented  by  50  CFR  17.71,  would 
apply.  These  prohibitions,  in  part  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  would  apply  to 
agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  International  and 
interstate  commerce  in  L  leptostachya 
is  not  known  to  exist  It  is  anticipated 
that  few  trade  permits  would  ever  be 
sought  or  issued,  since  thia  plant  is  not 
common  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act  as 
amended  in  1962,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  in  areas  under 
Federal  jurisdiction.  Section  4(d)  allows 
for  the  provision  of  such  protection  to 
threatened  species  through  regulations. 
L.  leptostachya,  however,  is  not  known 
to  occur  on  Federal  lands. 

If  this  species  is  listed  under  the  Act 
the  Service  will  review  it  to  determine 
whether  it  should  be  considered  for 
placement  upon  one  of  the  appendices 
of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  which  is  implemented 
through  Section  8A  of  the  Act,  and 
whether  it  should  be  considered  for 
other  appropriate  international 
agreements. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  Kientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule,  are  hereby 
solicited.  Comments  particulariy  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  L 
leptostachya; 

(2)  The  location  of  any  additional 
populations  of  L  leptostachya  and  the 
reasons  why  any  habitat  of  this  species 
should  or  should  not  be  determined  to 


be  critical  habitat  as  provided  by 
Section  4  of  the  Act 

(3)  Additional  infonnation  concetning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  L  leptostachya. 

Final  promulgation  of  the  regulation 
on  L.  leptostachya  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  commnnications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  witiiin 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Federal 
Building,  Fort  Snelling,  Twin  Cities. 
Minnesota  55111. 

National  Environmental  PoBcy  Art 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1909,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  reasons  for  this 
determination  were  published  in  the 
Federal  Register  (48  FR  49244)  on 
October  25, 1983. 
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List  of  Subjects  in  1 0  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mamif  als.  Plants 
(agriculture). 

PART  17-(AMENlkD] 

Accordingly,  it  isj  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 


LaspmMialaptoilac'iym 


Dated:  November  i; 
William  P.  Horn, 

Assistanl  Secretary  fi 


'or 

Parks. 

[FR  Doc.  85-28950  Fil^l  12-5-85;  8:45  am 

BILUNG  CODE  4310-SS-M 


I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  9^-205.  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  90  Slat.  911;  Pub.  L  95-632, 
92.  Stat.  3751;  Pub.  L  96-159,  93  Stat.  1225; 
Pub.  L  97-304, 96  Stat  1411  (16  U.S.C  1531  et 
seq.). 


2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Fabaceae,  to  the 
List  of  Endangered  and  Threatened 
Plants: 


§17.12    El 
plants. 


(h)  •  •  * 


Convnon  nsmo 


SUtus 


Critical 


Special 


Prairia  bfuilKtovar„ 


U.&A.(IA.II..MN.W). 


.1985. 
Fish  and  Wildlife  and 


50  CFR  Part  17 

Endangered  and  Tl^featened  Wildlife 
and  Plants;  Endangered  Status  for 
Clematis  socialis    \ 

agency:  Fish  and  V\f ildlife  Service. 
Interior. 

ACTION:  Proposed  n  le 


SUMMARY:  The  Serv  ce  proposes  to 
determine  a  plant.  C  lematis  socialis. 
(Alabama  leather  fli  iwer).  to  be  an 
endangered  species  kinder  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973.  as  amerjded  (Act).  Clematis 
socialis  is  only  kno\|rn  from  two  sites  in 
St.  Clair  and  CheroMee  Counties, 
Alabama.  Threats  to  this  species  include 
herbicide  applicatioti  and  mechanical 
disturbances  associated  wth  clearing 
and  maintaining  highway  rights-of-way 
and  potential  land  u»e  changes.  This 
proposed  rule,  if  ma^e  final,  will  extend 
the  Act's  protection  to  Clematis  socialis. 
The  Service  seeks  data  and  comments 
from  the  public  on  tl  is  proposed  rule. 

DATES:  Comments  fr  am  all  interested 
parties  must  be  rece  ved  by  February  4, 
198a  Public  hearing  requests  must  be 
received  by  January  21. 1986. 

ADDRESSES:  Comme  its  and  materials 
concerning  this  prop  jsal  should  be  sent 
to  the  Endangered  Sj  (ecies  Field  Station, 
U.S.  Fish  and  Wildli  e  Service,  Jackson 
Mall  Office  Center,  Suite  316,  300 
Woodrow  Wilson  A'  renue.  Jackson. 
Mississippi  39213.  C<  imments  and 
materials  received  v*  ill  be  available  for 
public  inspection,  by  appointment, 


during  normal  business  hours  at  the 
above  address. 

RM  FURTHER  INFORMATKMI  CONTACT: 

Mr.  Dennis  B.  Jordan  (see  ADDRESSES 
section)  at  601/960-4900  or  FTS  490- 
4900. 

SUPPLEMENTARY  INFORMATION: 

Background 

Clematis  socialis.  a  member  of  the 
family  Ranunculaceae,  was  first 
collected  in  1980  in  St.  Clair  County, 
Alabama  and  was  described  in  1982  by 
Dr.  Robert  Krai.  The  most  distinctive 
features  are  its  rhizomatous  habit  and 
formation  of  dense  clones  with  erect 
stems  reaching  0.2-0.3  meters  (7-12 
inches]  in  height.  Leaves  are  variable 
from  the  base  to  the  apex  of  the  stem. 
The  lowermost  leaves  are  scalelike, 
median  leaves  are  simple,  and  upper 
leaves  are  3-  to  5-  foliolage.  The  flowers, 
which  bloom  from  April  to  May.  are 
solitary,  urn-  to  bell-shaped,  and  blue- 
violet  in  color.  The  fruits  are  aggregates 
of  achenes.  Clematis  socialis 
superficially  resembles  the  more 
widespread  Clematis  crispa,  but  can  be 
distinguished  by  its  erect  stems, 
rhizomatous  nature,  solitary  flowers, 
and  lack  of  tendrils  (Krai,  1982  and 
1983). 

Clematis  s§cialis  is  only  known  from 
two  sites  in  northeast  Alabama  in 
St.  Clair  and  Cherokee  Counties. 
Attempts  to  locate  additional 
populations  have  been  unsuccessful.  At 
both  sites  the  plants  are  rooted  in  sticky, 
silty  clay  amid  grass-sedge  vegetation 
along  State  maintained  highway  rights- 
of-way.  In  St.  Clair  County  the  plants 
also  occur  in  privately  owned, 
contiguous  pine-hardwood  bottoms.  The 
St.  Clair  County  site  has  been  repeatedly 
disturbed,  and  many  of  the  plants  have 
been  destroyed  through  heavy  vehicular 
traffic  associated  with  timbering  on  the 


NA 


NA 


private  land  and  clearing  of  the  right-of- 
way.  The  continued  existence  of  this 
species  is  also  threatened  by 
endroaching  residential  development 
and  herbicide  application. 

On  September  27, 1985  (50  FR  39525), 
the  Service  published  a  new  plant  notice 
of  review,  which  included  Clematis 
socialis  as  a  category-1  species. 
Category-1  species  are  those  for  which 
data  in  the  Service's  possession  indicate 
listing  is  warranted. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Clematis  socialis 
(Alabama  leather  flower)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  This  species 
occurs  on  a  roadside  right-of-way  and  in 
the  adjacent  woodland  in  St.  Clair 
County.  Alabama;  there  are  less  than  50 
clones  and  these  are  all  restricted  to  0.4 
hectare  (1  acre).  Recently,  diseased 
pines  were  removed  from  the  site  and, 
even  though  the  opening  of  the  canopy 
may  have  been  beneficial,  it  is  not 
known  many  plants  were  lost  by 
mechanical  disturbances  when  the 
timber  was  removed.  The  second 
population  consists  of  only  a  few  clones 
on  a  highway  right-of-way  in  Cherokee 
County,  Alabama.  Due  to  its  proximity 
to  highways.  Clematis  socialis  has 
suffered  repeated  distiu-bances  in 
association  with  right-of-way 
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maintenance,  inluding  herbicide 
application,  mowing,  and  scraping.  The 
viability  of  this  species  has  been 
additionally  affected  by  erosion  from 
adjacent  roadside  banks  in  St  Clair 
County.  This  erosion  has  caused  many 
of  the  plants  in  the  right-of-way  to  be 
covered  by  a  thick  layer  of  silt,  in 
additon  to  changing  the  texture  and 
drainage  properties  of  the  soil. 

Clematis  socialis  is  imminently 
threatened  by  encroaching  residential 
development  in  St.  Clair  County.  The 
private  property  on  which  this  species 
occurs  has  been  divided  into  individual 
lots  and  contiguous  areas  are  rapidly 
being  developed.  Other  land  uses  that 
are  evident  in  the  surrounding  area 
forest  management  and  pasturing  for 
cattle. 

The  landowners  have  been  informed 
of  the  Clematis  socialis  localities  and 
the  importance  of  protecting  this  rare 
species.  Both  the  Alabama  Highway 
E)epartment  and  the  private  landowner 
have  expressed  an  interest  in 
cooperating  with  the  Service  in 
protecting  Clematis  socialis.  Federal 
listing  would  enhance  and  reinforce  any 
protective  measures  taken.  Proper 
protection  and  management  plans  are 
needed  for  this  species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
puroses.  Due  to  the  limited  distribution 
and  small  population  size  of  Clematis 
socialis,  indiscriminate  collecting  of  any 
nature  could  seriously  affect  this  species 
and  perhaps  result  in  its  extinction.  Krai 
(1982, 1983]  indicates  that  this  species 
has  excellent  horticultural  potential. 
Publicity  regarding  its  rarity  could 
generate  such  a  demand. 

C.  Disease  orpredation.  This  species 
is  not  known  to  be  threatened  by 
disease  or  predation. 

D.  The  inadequacy  of  existing 
regulatory  mechnaisms.  There  are  no 
State  or  Federal  laws  protecting 
Clematis  socialis  or  its  habitat.  The 
Endangered  Species  Act  would  provide 
protection  for  this  species  through 
Section  9  and  the  recovery  process. 

E.  Other  nautral  or  manmade  factors 
affecting  its  continued  existence. 
Clematis  socialis  is  extremely 
vulnerable  because  of  its  resteicted 
range  and  low  numbers.  Any  natural  or 
human-induced  disturbance  could 
seriously  affect  its  viability  and  even 

^  cause  extinction.  Furthermore,  due  to 
the  elimited  number  of  individuals,  there 
is  a  small  pool  of  genetic  variability, 
which  reduces  the  ability  of  this  species 
to  adapt  to  stress. 

The  Service  has  carefully  acessed  the 
best  scientiflc  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 


species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Clematis 
socialis  as  endangered.  Endangered 
status  is  proposed  due  to  the  species' 
restricted  range  and  the  multiplicity  of 
threats  facing  it  and  its  habitat.  Critica 
habitat  is  not  being  proposed  for 
reasons  discussed  in  die  following 
section. 

Critical  HabiUt 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
fmds  that  designation  of  critical  habitat 
is  not  prudent  for  Clematis  socialis  at 
this  time.  Publishing  a  detailed 
description  and  map  of  this  species' 
habitat  might  stimulate  public  interest 
and  make  this  species  more  vulnerable 
to  taking  by  collectors  (See  factor  "B"  in 
the  "Summary  of  Factors  Affecting  the 
Species").  Also,  taking  of  listed  plants  is 
not  prohibited  by  the  Endangered 
Species  Act,  except  from  land  under 
Federal  jurisdiction.  No  benefit  would 
be  derived  from  designating  critical 
habitat  since  the  landowners  are  aware 
of  the  location  and  importance  of 
protecting  this  species.  Therefore,  it 
would  not  be  prudent  or  beneficial  to 
determine  critical  habitat  for  Clematis 
socialis  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  the  listing.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
.critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402,  and  are  now 


under  revition  (see  proposal  at  4S  FR 
29990;  June  29. 1983).  Section  7(aH4) 
requires  Federal  agencies  to  confer 
informally  witii  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruciton  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species,  the  reasonable 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service.  No 
Federal  involvement  is  anticipated  for 
Clematis  socialis  at  this  time. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
appy  to  all  endangered  plant  species. 
Witii  respect  to  Clematis  socialis.  all 
trade  prohibitions  of  section  9(a)(2)  of 
tiie  Act  implemented  by  50  CFR  17.61. 
would  apply.  These  prohibitions,  in  part 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export  transport  in 
interstate  orforeign  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  this  species  in  interstate 
or  foreign  commerce.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  common 
in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act  as 
amended  in  1982.  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Clematis 
socialis  is  not  known  to  occur  on 
Federal  lands,  and  therefore  no  requests 
for  pemits  are  anticipated.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Service, 
Washington.  D.C.  20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public  other  concerned 
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governmental  i  igencies,  the  scientific 
community,  ini  lustry,  or  any  other 
interested  part  /  concerning  any  aspect 
of  this  propose  d  rule  are  hereby 
solicited.  Comi  nents  particiilary  are 
sought  concen  ing: 

(1)  Biologica  ,  commercial  trade,  or 
other  relevant  lata  concerning  any 
threat  (or  lack  thereof)  to  Clematis 
socialis; 

(2)  The  local  on  of  any  additional 
populations  of  Clematis  socialis  and  the 
reasons  why  ai  ty  habitat  should  or 
should  not  be  <  etermined  to  be  critical 
habitat  as  pro\  ided  by  Section  4  of  the 
Act: 

(3)  Addition:  1  information  concerning 
the  range  and  ( istribution  of  this 
species;  and 

(4)  Current  o  *  planned  activities  in  the 
subject  area  at  d  their  possible  impacts 
on  Clematis  so  :ialis. 

Final  promul  ;ation  of  the  regulation 
on  Clematis  so  u'alis  will  take  into 
consideration  t  le  comments  and  any 
additional  infoi  mation  received  by  the 
Service,  and  su  [ih  communications  may 
lead  to  adoptio  i  of  a  final  regulation 
that  differs  froi  i  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 


ScisnM  5  nsms 


RanunoilKxae— Bunefao  teniy: 


45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Endangered  Species 
Field  Station  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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39213  (601/960-4900  or  FTS  490-4900). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L  94-359, 90  Stat.  911;  Pub.  L  95-632, 92  Stat. 
3751:  Pub.  L.  96-159.  93  Stat  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C  1531  etseq.). 

2.  It  is  proposed  to  amend  §  17.12(h] 
by  adding  the  following,  in  alphabetical 
order  under  Ranunculaceae,  to  the  List 
of  Endangered  and  Threatened  Plants: 


§  17.12 
plants. 


Endangered  and  threatened 


(h)  •  *  * 


Species 


CoiVHiion  neme 


Historic  range 


Status 


Whan  listed  Critical  habitat         Special  niles 


Mabama  leather  flower.. 


U.SA  (AL) E.. 


NA_ 


NA 


Dated:  November  1, 1985. 

P.  Daniel  Smith, 

Assistant  Secrete  ry  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  85-2894^  Filed  12-5-85;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Import  Limitation;  Country  of  Origin 
Quota  Adjustment 

agency:  Foreign  Agricultural  Service, 

USDA.- 

ACTION:  Notice  of  country  of  origin 

adjustment  for  1,699,746  pounds  (771 

metric  tons)  of  the  quota  for  certain 

chocolate  crumb  from  Australia. 

summary:  Presidential  Proclamation 
4708  issued  December  11, 1979,  amended 
Headnote  3(a)  of  Part  3  of  the  Appendix 
to  the  Tariff  Schedules  of  the  United 
States  to  permit  the  Secretary  of 
Agriculture  to  make  country  of  origin 
adjustments  for  unlicensed  quotas  that 
will  not  be  filled  by  the  country  or  origin 
listed  opposite  the  quota.  This  notice 
implements  such  and  adjustment  with 
respect  lo  1,699,746  pounds  (771  metric 
tons)  of  the  quota  quantity  assigned  to 
Australia  for  chocolate  containig  over 
5.5  percent  by  weight  of  butterfat 
provided  for  in  item  156.30,  part  10, 
schedule  1  of  the  Tariff  Schedules  of  the 
United  States. 

date:  Effective  December  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  J.  Christie,  Head.  Import 
Licensing  Group,  Dairy,  Livestock  and 
Poultry  Division,  Foreign  Agricultural 
Service,  Room  6616  South  Building, 
Department  of  Agriculture,  Washington, 
D.C.  20250  or  telephone  at  (202)  447- 
5270. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1  and  has  been 
determined  to  be  "nonmajor"  since  it 
will  not  have  any  of  the  significant 
effects  specified  in  those  documents. 
Furthermore,  to  the  extent,  if  any,  that 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  apply  to 
this  notice,  the  Administrator,  Foreign 


Agricultural  Service,  hereby  certifies 
that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
adjustment  of  the  country  of  origin  from 
which  the  quota  item  specified  herein 
may  be  entered  does  not  effect  the 
ability  of  importers  to  import  this  quota 
item,  but  only  expands  the  number  of 
countries  from  which -the  item  may  be 
imported.  Also,  since  this  action  is  being 
taken  in  recognition  of  changes  in  the 
market  which  have  already  occurred, 
this  action  will  not  cause  any  new 
economic  impact. 

An  assessment  of  the  impact  of  this 
rule  on  the  environment  was  made  and, 
based  on  this  evaluation,  this  action  is 
not  a  major  federal  action  and  will  have 
no  foteseeable  significant  effects  on  the 
qulity  of  the  human  environment. 
Consequently,  no  environmental  impact 
statement  is  necessary  for  this  proposed 
rule. 

Part  3  of  the  Appendix  to  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
sets  forth  import  limitations  imposed  on 
certain  dairy  products,  including  certain 
chocolate. 

Headnote  3(a)(iii)  of  that  Appendix 
allows  for  reallocating  the  quota  amount 
of  a  dairy  article  listed  in  that  Appendix 
among  the  countries  of  oorigin  specified 
for  a  given  article  if  it  is  determined  that 
the  quota  amount  assigned  to  a 
particular  country  is  not  likely  to  be 
entered  from  that  country  within  a  given 
calendar  year.  I  hereby  determine  that  it 
is  not  likely  that  1,699,746  pounds  (771 
metric  tons)  of  the  amount  of  chocolate 
crumb  specified  in  TSUS  Item  950.15  for 
Australia  will  be  entered  from  that 
country  during  calendar  year  1985. 

Notice  is  hereby  given  that  1,699,746 
pounds  (771  metric  tons)  of  the  1985 
quota  quantity  for  chocolate  crumb 
specified  in  TSUS  Item  950.15  for 
Australia  may  be  imported  from  Ireland, 
the  United  Kingdom,  the  Netherlands, 
Australia  and  New  Zealand  for  the 
remainder  of  the  1985  quota  year. 

This  quota  quantity  for  TSUS  Item 
950.15  will  revert  to  the  original 
supplying  country  on  January  1, 1986. 

Issued  at  Washington.  DC,  this  22nd  day  of 
November  1985. 
Leo  V.  Mayer, 
Administrator,  FAS. 
[FR  Doc.  85-28952  Filed  12-5-85:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
intemationai  Trade  Administration 

[A-791-5021 

Low-Fuming  Brazing  Copper  Rod  and 
Wire  From  Soutti  Africa;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  We  have  determined  that 
low-fuming  brazing  copper  rod  and  wire 
from  South  Africa  is  being  sold  in  the 
United  States  at  less  than  fair  value.  The 
U.S.  Intemationai  Trade  Commission 
(ITC)  will  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring, 'or  are 
threatening  to  materially  injure,  a 
United  States  industry. 
EFFECTIVE  DATE:  December  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Michael  Ready  or  Raymond  G.  Busen, 
OfHce  of  Investigations,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230, 
telephone:  (202)  377-2613  or  (202)  377- 
3464. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  have  determined  that  low-fuming 
brazing  copper  rod  and  wire  from  South 
Africa  is  being  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673d)  (the  Act).  For 
low-fuming  brazing  copper  rod  and  wire 
sold  by  McKechnie  Brothers  S.A.  (Pty.) 
Limited,  the  only  known  exporter  of  the 
subject  merchandise,  we  have  found 
that  the  foreign  market  value  exceeded 
the  United  States  price  on  26  percent  of 
the  sales  compared.  The  margin  of 
dumping  ranged  from  8  percent  to  27 
percent.  The  weighted-average  was  3.30 
percent. 

Case  History 

On  Febmary  19. 1985,  we  received  a 
petition  in  proper  form  from  American 
Brass,  Century  Brass,  and  Cerro  Metal 
Products  of  Meadows,  IL,  Waterbury, 
CT,  and  Bellefonte,  PA,  respectively. 


BEST  COPY  AVAILABLE 


49974 


UMI 


3€| 


are 


thin 


Nay 


iiy 
ucer 


thct 


ti(  n 


filed  on  behal 
brazing  coppe 
compliance  w 
of  S  353.36  of 
(19  CFR  353 
imports  of  the 
South  Afirca 
be.  sold  in  the 
fair  value  wi 
731  of  the  Act 
these  imports 
threatening  mc 
industry.  On 
supporting  the 
iiarris  Compa 
another  prod 
rod  and  wire. 

After 
determined 
grounds  upon 
antidumping  i 
the  invesiiga 
FR  10524).  and 
action. 

On  April  5, 
there  is  a  rea 
imports  of 
rod  and  wire 
materially 
material  injury 
(USITC  Pub 

On  March  22 
questionnaire 
manufacturer 
|Pty.)  Umited 
accounts  for  al 
the  subject 
States.  On  Ma> 
reply  to  the 

Pursuant  to  a 
petitioners,  on 
the  period  for 
determination 
(50  FR  28826). 
Also  on  July 
alleged  that  the 
market  sales 
cost  of  product 
the 

investigation, 
that  McKechnit 
questionnaire, 
the  cost 
1965. 

On  October 
submitted  an  a 
questionnaire 

We  publishec 
determination 
value  on  Septen 
38567).  Our  not 
determination 


of  the  U.S.  low-fuming 
rod  and  wire  industry.  In 
th  the  filing  requirements 
t  ie  Commerce  Regulations 

the  petition  alleged  that 
subject  merchandise  from 

being,  or  are  likely  to 
United  States  at  less  than 

the  meaning  of  Section 
19  U.S.C.  1673),  and  that 
re  materially  injuring,  or 
terial  injury  to,  a  U.S. 

la  1985,  a  letter 
petition  was  Hied  by  J.W. 

of  Cincinnati.  OH, 

of  low-fuming  brazing 


reviewjlng  the  petition,  we 

it  contained  sufficient 
hich  to  initiate  an 
ii^estigation.  We  initiated 
on  March  11. 1985  (50 
notified  the  ITC  of  our 


1}85. 


No, 


Federal  Register  /  Vol.  50,  No.  235  /  Friday.  December  6,  1985  /  Notices 


the  ITC  found  thai 
scnable  indication  that 
low  fuming  brazing  copper 

South  Africa  are 
mjuting,  or  threatening 
to.  a  U.S.  industry    • 
.  1673,  April  1985). 
1985,  we  presented  a 
counsel  for  the 
^JIcKechnie  Brothers  S.A. 
cKechnie),  who 
South  African  exports  of 
meithandise  to  the  United 
28, 1985,  we  received  a 
qu^tionnaire. 

request  made  by  the 
uly  9, 1985,  we  extended 
aking  the  preliminary 
til  September  17, 1985 


t)i 


(  Ac 


ma 
I  n 


1, 1985,  the  petitioners 
respondent's  home 
yre  at  prices  below  the 
ion  and  requested  that 
Departmenlj  conduct  a  cost 

therefore  requested 
respond  to  a  cost 
received  a  reply  to 
questiofinaire  on  August  21, 


wifre 


vre 


Wei 


1985.  McKechnie 
rfjended  reply  to  the  cost 


a  preliminary 
sales  at  less  than  fair 
ber  23, 1985  (50  FR 
ite  of  the  preliminary 
p  rovided  interested 


parties  with  an  opportunity  to  submit 
views  orally  or  in  writing. 

We  made  fair  value  comparisons 
between  sales  of  such  or  similar 
merchandise  which  was  sold  by 
McKechnie  in  both  the  United  States 
and  South  African  markets.  Such 
merchandise  comprised  88  percent  of 
McKechnie's  sales  to  the  United  States. 

Standing 

On  March  20, 1985,  Aufhauser 
Brothers  Corporation  ("Aufhauser") 
requested  that  we  rescind  our  initiation 
of  this  investigation,  alleging  that  the 
petitioners  had  not  filed  "on  behalf  of 
the  domestic  industry,  as  required  by 
section  732  of  the  Act.  This  allegation 
was  also  raised  in  the  context  of  our 
countervailing  duty  investigation  of  low- 
fuming  brazing  copper  rod  and  wire 
from  South  Africa.  We  investigated  and 
found  in  the  preliminary  countervailing 
duty  determination  that  there  is  no 
reason  to  conclude  that  petitioners  do 
not  have  standing  (50  FR  21328).  We 
have  received  no  further  evidence  to 
change  that  determination,  as  stated  in 
our  final  countervailing  duty 
determination  (50  FR  31642). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  under  items 
612.6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  products 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  CIF  packed 
price  to  unrelated  customers  in  the 
United  States.  We  made  deductions. 


where  appropriate,  for  brokerage, 
handling,  inland  freight  and  inland 
insurance  charges  in  South  Africa, 
ocean  freight,  marine  insurance,  and 
rebates. 

Foreign  Market  Value 

We  compared  the  cost  of  production 
provided  by  McKechnie  with  their  home 
market  selling  prices  and  found  that  no 
sales  were  made  at  less  than  cost  over 
an  extended  period  of  time,  in 
substantial  quantities,  and  at  prices  not 
permitting  recovery  of  all  costs  within  a 
reasonable  period  of  time.  We  therefore 
used  home  market  sales  prices  to 
determine  foreign  market  value. 

We  calculated  foreign  market  value 
based  on  home  market  prices  on  the 
basis  of  delivered  prices  to  unrelated 
purchasers.  From  these  prices  we 
deducted,  where  appropriate,  inland 
freight,  rebates,  and  cash  settlement 
discounts.  We  made  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses  in  accordance  with  S  353.15  of 
our  regulations  (19  CFR  353.15),  and 
differences  in  physical  characteristics  in 
.  accordance  with  §  353.16  of  our 
regulations  (19  CFR  353.16).  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing. 

We  disallowed  claimed  adjustments 
for  warehouse  labor  and  inventory 
financing  costs  because  these  costs  did 
not  bear  a  direct  relationship  to  the 
sales  which  are  under  consideration  as 
required  by  §  353.15. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  data  used  in  making 
this  determination  by  using  verification 
procedures  which  included  examination 
of  company  records  and  selected 
original  source  documentation 
containing  relevant  information. 

Petitioners'  Comments 

Comment  1.  Notwithstanding  the 
verification  of  McKechnie's  reported 
cost  data,  the  petitioners  believe  those 
data  are  unduly  low  in  comparison  to 
the  U.S.  producers's  costs  and  should 
not  be  relied  upon  by  the  administering 
authority  in  its  determination. 

DOC  Position.  The  Department 
verified  the  accurancy  of  the  cost  data 
submitted  by  respondent  Information 
submitted  by  petitioners  was  considered 
for  purposes  of  reviewing  respondent's 
cost  data  and  provided  no  indication 
that  respondent's  data  were  inaccurate 
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or  unrepresentative  of  the  actual  cost 
incurred  by  respondent. 

Comment  2.  Petitioners  argue  that, 
since  loans  from  McKechnie's 
shareholders  to  McKechnie  are  related- 
party  transactions,  the  Department 
should  use  an  imputed  interest  rate  for 
these  loans  in  calculating  the  cost  of 
production.  Petitioners  state  that,  if 
these  loans  had  not  been  made, 
McKechnie  would  have  had  to  borrow 
the  funds  from  unrelated  sources. 

DOC  Position.  The  money  from 
shareholders  in  these  transactions  is 
treated  as  equity  in  the  auditeS  financial 
statements  of  McKechnie.  The  provision 
by  the  shareholders  of  capital  under  the 
terms  of  these  transactions,  particularly 
their  indeterminate  duration,  and  the 
treatment  accorded  them  in  the  financial 
statements,  indicate  that  they  should  be 
treated  as  part  of  the  equity 
participation  of  the  shareholders  rather 
than  as  traditional  debt  instruments. 

Comments  3.  Petitioners  argue  that  no 
allowance  should  be  made  for  quantity 
or  loyalty  discounts. 

DOC  Position.  We  agree.  See  our 
position  with  regard  to  respondent's 
comment  2. 

Comment  4.  Petitioners  argue  that 
McKechnie  has  not  provided  the 
necessary  information  on  credit  expense 
related  to  a  certain  U.S.  sale.  Petitioners 
state  that  McKechnie  has  not  provided 
information  on  the  currency  in  which 
interest  is  to  be  paid  or  on  the  actual 
interest  rates  incurred.  Further, 
petitioners  argue  that  even  if  borrowings 
are  dollar-denominated,  the  actual 
interest  rate  is  greater  than  the  nominal 
rate  due  to  exchange  risks.  Petitioners 
further  argue  that  absent  necessary 
information  concerning  these 
borrowings,  the  Department  should  use 
South  African  interest  rates  when 
calculating  the  credit  expense 
associated  with  this  U.S.  sale. 

DOC  Position.  The  Department  has 
verified  that  borrowings  associated  with 
the  U.S.  sale  in  question  were  dollar- 
denominated.  Further  McKechnie  used 
its  dollar  receipts  from  the  sale  to  repay 
the  loan  thereby  avoiding  exchange 
risks.  For  a  discussion  of  how  we 
calculated  U.S.  credit  expense,  see  our 
position  with  regard  to  respondent's 
comment  4. 

Comment  5.  Petitioners  argue  that  the 
Department,  in  calculating  net  home 
market  prices,  should  deduct  early 
payment  discounts  only  on  sales  for 
which  payment  was  made  within  30 
days. 

DOC  Position.  We  disagree.  We  have 
based  our  calculations  on  the  verified 
net  price  received  by  McKechnie. 
Whether  or  not  an  early  payment 


discount  was  in  fact  warranted  is 
irrelevant  to  this  calculation. 

Comment  6.  Petitioners  argue  that  no 
adjustment  should  be  made  for 
McKechnie's  home  market  indirect 
selling  expenses  for  warehouse  labor 
and  inventory  financing. 

DOC  Position.  We  agree.  See  our 
position  below  with  regard  to 
respondent's  comment  5. 

Comment  7.  Petitioners  argue  that  the 
Department  should  made  any  necessary 
currency  conversions  at  the  exchange 
rates  certified  by  the  Federal  Reserve 
Bank  of  New  York  for  the  dates  of 
purchase  of  McKechnie's  sales  to  the 
United  States. 

DOC  Position.  We  agree.  This  is  in 
accordance  with  §  353.56  of  our 
regulations. 

Respondent's  Comments 

Comment  1.  Respondent  argues  that  in 
calculating  United  States  price  for  a 
particular  sale  to  the  United  States 
which  was  denominated  in  U.S.  dollars, 
the  Department  should  convert  the  sales 
price  to  South  African  rands  at  the  rate 
McKechnie  negotiated  with  its  bank, 
and  make  any  necessary  deductions  in 
rands,  not  rands  converted  to  U.S. 
dollars. 

DOC  Position.  We  disagree.  Inasmuch 
as  this  is  a  "purchase  price"  transaction, 
we  are  required  by  §  353.56  of  our 
regulations  to  make  currency 
conversions  at  the  exchange  rate 
certified  by  the  Federal  Reserve  Bank  of 
New  York  as  of  the  date  of  purchase. 
Further,  it  is  our  policy  to  make 
comparisions  for  U.S.  sales  denominated 
in  dollars  by  converting  any  deductions 
denominated  in  foreign  currency  to 
dollars. 

Comment  2.  Respondent  argues  that  in 
calculating  net  home  market  prices,  the 
Department  should  make  a  deduction  in 
an  amount  equal  to  the  difference  in  the 
"quantity  discount"  given  to 
McKechnie's  single  United  States 
customer  and  the  "quantity  discount" 
given  McKechnie's  largest  home  market 
customer. 

DOC  Position.  We  disagree.  The 
record  indicates  that  "quantity 
discounts",  as  such,  do  no  exist  in  either 
market.  Sales  prices  to  the  United  States 
are  individually  negotiated.  Prices  to 
McKechnie's  largest  home  market 
customer  are  calculated  by  adding  to  a 
basis  price  size  extras  and  deducting  a 
"quantity  allowance".  In  fact,  the 
"quantity  allowance"  was  deducted  in 
McKechnie's  price  calculation  for  every 
sale  to  this  customer,  regardless  of  the 
quantity  purchased. 

Comment  3.  Respondent  argues  that  in 
calculating  net  home  market  prices,  the 
Department  should  disregard  sales  to 


other  then  the  largest  home  market 
customer. 

DOC  Position.  We  agree.  During  the 
period  of  investigation,  94  percent  of 
McKechnie's  home  market  sales  were  to 
a  single  customer.  The  prices  for  all  of 
these  sales  were  calculated  using  the 
same  basis  price.  The  remaining  six 
percent  of  McKechnie's  home  market 
sales  were  to  number  of  small 
customers.  Prices  for  these  sales  were 
calculated  using  basis  prices  higher  than 
the  single  basis  price  used  for  the  large 
customer.  Section  353.20(b)  of  our 
regulations  specifies  that  "If  not  less 
than  80  percent  of  all  sales  in  the  home 
market  (or  to  third  countries,  if 
appropriate)  during  the  period  of 
investigation  were  made  at  the  same 
price,  weighted  averages  of  all  sales  will 
not  be  used  and  foreign  market  value 
will  be  based  upon  the  sales  at  the    . 
price."  Since  94  percent  of  the  sales  here 
were  all  calculated  using  the  same  basis 
price,  we  have  based  foreign  market 
value  on  those  sales. 

Comment  4.  Responent  argues  that  the 
Department  failed  to  make  an 
adjustment  due  to  the  lower  interest 
rates  received  for  credit  on  U.S.  sales. 
On  U.S.  dollar-denominated  sales, 
McKechnie  borrowed  U.S.  dollars  which 
it  immediately  deposited  in  its  South 
African  overdraft  account,  thus  reducing 
the  overdraft  and  the  interest  due.  When 
McKechnie  recived  dollars  in  payment 
for  the  sale  it  used  these  dollars  to  repay 
the  dollar  loan.  Thus,  McKechnie  was 
able  to  borrow  at  the  lower  U.S.  interest 
rate  thereby  reducing  its  rand  interest 
expense.  Respondent  claims  the 
Department  failed  to  consider  the  lower 
interest  rates. 

DOC  Position.  In  both  the  preliminary 
determination  and  this  final 
determination,  we  have  calculated 
interest  expense  for  both  markets  based 
on  interest  rates  actually  incurred.  For  a 
particular  U.S.  sale,  McKechnie  incurred 
interest  expense  based  on  U.S.  interest 
rates.  To  the  extent  that  U.S.  sales  have 
lowered  the  rand  interest  expense  by 
reducing  the  company's  overdraft 
account,  we  have  accounted  for  it  by 
looking  at  the  actual  interest  expense. 
Any  further  adjustment  would  be  double 
counting. 

Comment  5.  Respondent  argues  that  in 
calculating  net  home  market  prices  the 
Department  should  make  an  adjustment 
for  warehouse  labor  and  inventory 
interest  expenses. 

Doc  Position.  These  expenses  are  the 
result  of  maintaining  LFB  inventory  in 
McKechnie's  warehouse  prior  to  sale. 
No  adjustment  is  warranted  because  the 
expenses  do  not  bear  a  direct 
relationship  to  the  sales  which  are  under 
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consideration  as  i  equired  by  i  353.1S(a) 

of  our  regulations 

Comment  6.  Respondent  argues  that  in 
calculating  net  hoine  market  prices,  the 
Department  shouljd  make  an  adjustment 
for  rebates  McKechnie  pays  its  largest 
customer  based  ut>on  rebates  earned  by 
the  customer  durij  ig  the  six-month 
period  of  investigi  ition  rather  than  upon 
rebates  paid  to  this  customer  during  the 
period  of  investigt  ition. 

Doc  Position.  W  e  agree  that  the  most 
logical  basis  for  n|aking  this  adjustment 
is  the  rebates  eanied  by  the  customer 
during  the  period  )f  investigation  since 
these  are  most  clc  sely  tied  to  the  sales 
under  consideratii  in.  Furthermore, 
during  the  verifies  tion  we  tested  the 
representativenes  i  of  this  figure  and 
found  that  it  did  n  }t  differ  significantly 
from  a  figure  base  i  upon  rebates  paid 
over  the  course  of  McKechnie's  fiscal 
year  which  compl  itely  encompassed  the 
period  of  investigi  tion. 

Comment  7.  Res  pondent  argues  that 
the  local  transport  cost  on  a  per  ton 
basis  incurred  by  McKechnie's  Local 
Transport  Departs  lent  should  be 

ifling  the  total  tons  of 
finished  product  shipped  into  the  total 
expenses  of  the  Di  ipartment.  Shipments 

backhauled  from 
customers  to  McK  jchnie  do  not  result  in 
additional  expense  and  should  not  be 
considered  in  calc  ilating  the  per  ton 
cost  of  local  trans:  tort  deliveries. 

Doc  Position.  \A/  b  agree. 

Continuation  of  Si  spension  of 
Liquidation 
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rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  We  wUl  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  moke  its  determination 
whether  these  imports  are  materially 
injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry  within  45  days  of 
the  publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injiiry  does 
exist,  we  will  issue  an  antidumping  duty 
order  directing  Customs  officers  to 
assess  an  antidumping  duty  on  low- 
fuming  brazing  copper  rod  and  wire 
from  South  Africa  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
Uquidation  ,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Trade 
Administration. 
December  2, 1985. 
[FR  Doc.  85-29026  Filed  12-5-85;  8:45  amj 
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[A-588-502] 

Nylon  Impression  Fabric  From  Japan; 
Prelimfriary  Determination  of  Sales  at 
Not  Less  than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  preliminarily 
determined  that  nylon  impression  fabric 
from  Japan  is  not  being,  nor  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  and  have  notified  the  U.S. 


International  Trade  Commission  (ITC) 
of  our  determination.  This  investigation 
covers  only  imports  by  or  for  the 
account  of  Shirasaki  Tape  Co.,  Ltd. 
(Shirasaki)  and  Asahi  Chemical  Industry 
Company,  Ltd.  (Asahi).  There  is  an 
outstanding  antidumping  duty  finding  on 
this  merchandise  (43  FR  22481.  May  25, 
1978).  However,  Asahi  and  Shirasaki 
were  specifically  excluded  from  that 
finding. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  February  1, 1986. 
EFFECTIVE  6KTK:  December  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Thran  or  Charles  Wilson,  OfKce  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-3963  or  377-5288. 

Preliminary  Determination 

We  have  preliminarily  determined 
that  nylon  impression  fabric  from  Japan 
is  not  being,  nor  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value, 
as  provided  in  section  733(b)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673b(b))  (the  Act).  We  made  fair 
value  comparisons  on  approximately  90 
percent  of  respondents'  sales  of  the 
class  or  kind  of  merchandise  to  the 
United  States  during  the  period  of 
investigation.  Comparisons  were  based 
on  the  United  States  purchase  price  and 
the  home  market  price.  The  weighted- 
average  margin  for  Asahi  is  0.08  percent. 
This  is  de  minimis.  Shirasaki  had  no 
sales  at  less  than  fair  value. 

Case  History 

On  June  10, 1985,  we  received  a 
petition  fromBomont  Industries  and 
Burlington  Industries,  Inc.,  on  behalf  of 
the  domestic  nylon  impression  fabric 
industry.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  nylon 
impression  fabric  from  Japan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  these  imports  ace  materially 
injuring,  or  are  threatening  material 
injury  to,  a  United  States  industry.  There 
is  an  outstanding  antidumping  duty 
finding  on  this  merchandise  (43  FR 
22481,  May  25, 1978).  However,  Aaahi 
and  Shirasaki  wrere  specifically 
excluded  from  this  finding.  After 
reviewing  the  petition,  we  determined 
that  it  contained  sufficient  grounds  upoa- 
which  to  initiate  an  antidumping  duty 
investigation  on  merchandise  produced 
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by  or  for  the  occouRt  of  Asaki  and 
Shirasaki.  We  notified  the  rrC  of  oar 
action  and  initiated  such  an 
investigation  on  July  1, 1985  [50  FR 
28111).  On  July  25. 1985.  the  ITC 
determined  that  there  is  reasonable 
indication  that  imports  of  nytbn 
impression  fabric  from  Japan  are 
materially  in^oring  a  U.S.  indtistry  (59  FR 
31053). 

On  August  6,  we  presented 
antidumping  duty  questionnaires  to 
Asahi  and  Shirasaki.  We  received  the 
responses  on  September  20, 1985.  On 
November  8, 1985,  petitioners  alleged 
that  Asahi  was  selling  nylon  impressioR 
fabric  in  Japan  during  the  period  of 
investigation  below  its  cost  of 
production.  We  will  investigate  this 
allegation  for  our  final  determination. 

Prodocts  Under  Investigatkm 

The  merchandise  covered  by  this 
investigation  consists  of  aylon 
impression  fabric  from  Japan  woven 
from  continuous  filament  yams  of  nylon; 
whether  texturized  or  non'texturized;. 
finished;  whether  slit  or  uncut;  and  not 
inked  for  use  in  typewriters  and 
printers;  and  currently  classifiable  under 
item  numbers  347.6020. 338.5001.  and 
338.5002  of  the  Tariff  Schedules  of  the 
United  States,  Annotated,  produced  by 
or  for  the  account  of  Asahi  and 
Shirasaki. 

We  have  determined  that  inked 
ribbon  is  not  the  same  class  or  kind  of 
merchandise  as  unkind  nylon 
impression  fabric  and  that  it  is  not 
within  the  scope  of  this  investigation. 

Fair  Value  Conparisoas 

To  determine  whether  sales  of  the 
subject  merchandise  is  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
.  with  the  foreign  market  value. 

United  States  Price 

As  Asahi  sold  die  Merdiandise  tb 
unrelated  Japanese  trading  companies 
knowing  that  it  was  destined  for  the 
United  States,  we  used  the  packed  price 
to  the  Japanese  trading  companies  to 
represent  the  United  States  price.  We 
deducted  forei^  inland  freight. 

As  Shirasaki  sold  the  merchandise  to 
unrelated  U.S.  purchasers  prior  to 
importation  into  the  United  States,  we 
used  the  purchae  price  to  ths  subject 
merchandise,  as  provided  in  section 
772(h)  of  the  Act,  to  represent  the  United 
States  price.  We  calculated  the  purchase 
price  based  on  the  F.O.B.,^  C&F,  or  CI.F. 
packed  price  to  United  States 
purchasers.  We  deducted  brokerage, 
foreign  inland  freight,  ocean  height,  and 
marine  insurance,  where  appropiialc. 


Foreign  Maiket  Vaiae 

As  there  were  sufficient  home  market 
sales  to  consititute  a  basis  for 
comparision,  we  calculated  foreign 
market  value  based  home  market  price, 
in  accordance  with  section  773(a)  of  the 
Act.  We  made  adjustments,  where 
appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  pursuant  to  §  353.16  of  our 
regutations. 

For  Asahf,  we  deducted  rebate  costs 
from  home  market  price.  For  ^lirasaki, 
we  deducted  inland  freight.  For  both 
companies,  we  made  adjustments  for 
differences  in  circumstances  of  sale 
related  to  credit  expense  pursuant 
§  353.15  of  our  regulations.  We  also 
made  adjustments  for  differences  in 
packing  costs. 

In  calculating  foreign  market  value. 
wfe  made  currency  conversions  from 
Japanese  ven  to  United  States  dollars  in 
accordance  with  5  353.56(a)  of  our 
regulations,  using  certified  daify 
exchange  rates. 

Verification 

In  accordance  with  section  77^a]  of 
the  Act,  we  will  verify  the  information 
provided  by  the  respondents  by  using 
standard  verification  procedures, 
including  examination  of  relevant  sides 
and  financial  records  of  the  compemy. 

ITC  Notification 

In  accordance  with  section  733(F)  of 
the  Act,  we  wrH  notify  the  FTC  of  our 
determinafion.  In  addition,  we  are 
making  available  to  the  ITC  aB  non- 
privtleged  and  non-confidential 
infcrmation  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information  either  publicty  or 
under  an  administrative  protective  order 
without  the  consent  of  thie  Deputy 
Assistant  Secretary  for  Impert 
Administration 

Public  Comment 

In  accordance  with  9  353.47  of  our 
regulations  (19  CFR  353.47).  if  requested, 
we  will  bold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  ajn..  on 
December  18, 1985,  at  the  U.S. 
Department  of  Commerce.  Room  5611, 
14th  Street  and  Constitution  Avenue, 
NW..  WashingttMi.  DC  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  to  the  Depoty 
Assistant  Secretary,  Import 
Adauoistration.  Room  8-090.  »t  the 
above  address  within  10  days  <A  this 


notice's  pvbfication.  Requests  shoald 
contain:  (1)  The  party's  name,  address, 
and  telephone  mimben  (2)  the  number  of 
participants;  (3)  ttie  reason  for  attending. 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  a<Mition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
December  11. 1985.  Oral  presentations 
win  be  Hmited  to  issues  raised  in  the 
briefs.  AH  written  views  should  be  filed 
in  accordance  with  19  CFR  353.46, 
within  30  days  of  publication  of  this 
notice,  at  the  above  address  in  at  least 
10  copies. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C  1673b(f)). 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretaty  for  Import 

Administratiott. 

Novembei  27. 1985. 

[FR  Doc.  86-28027  Filed  12-6-85:  8:45  am) 
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[0585-5041 

PreRmlnary  Negative  Countervailing 
Duty  Determination;  Country  Tubular 
Goods  from  Taiwan 

agency:  Import  Administration. 
International  Trade  Administration. 
Cofflmerce. 

:  Notice. 


SUMMARY:  We  prelimioarily  determine 
that  no  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  oil  comitry  tubular  goods 
(OCTG)  in  Taiwan.  The  estimated 
subsidy  is  0.11  percent  ad  valorem.  This 
rate  is  de  minimis,  and  therefore  our 
preHminary  countervailing  duty 
determination  is  negative. 

I{  Ais  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  February  13, 1986. 
EFFECmrE  date:  December  6, 1965. 
FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  LaCivita  or  Mary  Martin,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-0189  (LaCivita)  or  377-2830  (K4arti») 
SUPPLEMEHTARY  INFORMATION: 

PreKminary  Determination 

Based  on  our  investigation,  we 
preliminarily  determine  that  the 
following  programs  are  cotmtonrailable: 

•  Preferential  Export  Financing. 

•  Export  Loss  Reserves. 
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We  preliminarily  determine  the 
estimated  net  cojuntervailable  beneflts 
for  oil  county  tubular  goods  to  be  0.11 
percent  ad  valor  °tn.  Although  we  have 
determined  thesi ;  programs  to  be 
countervailable.  the  respondent  received 
de  minimis  bene  Tits  during  the  review 
period.  Therefor  >.  we  determine  that  no 
t)enerits  which  c  snstitute  subsidies 
within  the  mean  ng  of  section  701  of  the 
Tariff  Act  of  193 ),  as  amended,  are 
being  provided  t )  manufacturers, 
producers  or  exf  orters  of  oil  country 
tubular  goods  in  Taiwan. 

Case  History 

On  July  22, 19(  5.  we  received  a 
petition  in  prope  r  form  filed  by  the  Lone 
Star  Steel  Compi  my  and  CR&I  Steel 
Corporation,  pro  lucers  of  oil  country 
tubular  goods,  lit  compliance  with  the 
filing  requirements  of  §  355.26  of  our 
regulations  (19  C  FTl  355.26).  the  petition 
alleges  that  man  ifacturers,  producers, 
or  exporters  of  o  1  country  tubular  goods 
in  Taiwan  direct  y  or  indirectly  receive 
benefits  which  o institute  subsidies 
within  the  meanmg  of  section  701  of  the 
Act.  and  that  these  imports  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  In  addition,  the  petition 
alleges  that  "critical  circumstances" 
exist  within  the  i  leaning  of  section 
703(e)(1)  of  the  i^ct. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  ^uty  investigation,  and 
we  initiated  the 
33384). 
entitled  to  an  injury 
ler  the  section  701(b) 
of  the  Act.  the  International  Trade 
Commission  (ITd)  is  required  to 
determine  whetner  imports  of  the 
subject  merchandise  from  Taiwan 
materially  injure!  or  threaten  material 
injury  to,  a  U.S.  ijidustry.  Therefore,  we 
notified  the  ITC  if  our  initiation.  On 
September  5. 19ffi,  the  ITC  determined 
that  there  is  a  reasonable  industry  (50 
FR  37066).  1 

On  August  20. 1985,  we  presented  a 
questionnaire  concerning  the  petitioners' 
allegations  to  tha  American  Institute  on 
Taiwan  in  Washington,  D.C  Responses 
to  the  questionnaire  were  received  on 
September  20. 19P5  and  September  23. 
1985.  I 

On  September  E3. 1985,  we  received  a 
timely  request  bv  petitioners  for  an 
extension  of  the^eadline  date  for  the 
preliminary  detefmination.  An  extension 
was  granted  on  September  26, 1985,  (50 
FR  40580).  We  stated  that  we  expect  to 
issue  our  prelimi;  lary  determination  by 
November  29, 191  5. 

There  is  only  a  ne  known  producer  of 
oil  country  tubuh  ir  goods  in  Taiwan,  the 
Far  East  Machini  ry  Company.  Ltd 


on  August  12. 1 
investigation  (50 
Since  Taiwan 
determination 


(FEMCO).  China  Steel  Corporation 
(CSC),  a  state-owned  supplier  of  pipe 
and  tube  inputs,  responded  to  the 
Department's  questionnaire  concerning 
preferentially-priced  inputs. 

Because  of  the  extension  of  the 
preliminary  determination,  we  were 
able  to  verify  the  responses  to  the 
questionnaires  submitted  by  the 
authorities  on  Taiwan,  the  Far  East 
Machinery  Company  and  China  Steel 
Corporation.  VeriHcation  was  conducted 
in  Taiwan  from  October  15. 1985  to 
November  5. 1985. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  "oil  country  tabular 
goods,"  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casings,  tubing,  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications  as  currently  provided  for 
in  the  Tori ff  Schedules  of  the  United 
States.  Annotated  (TSUSA)  under  items 
610.3216.  610.3219.  610.3233.  610.3234. 
610.3242.  610.3243,  610.3249.  610.3252. 
610.3254.  610.3256,  610.3258.  610.3262. 
610.3264.  610.3721.  610.3722.  610.3751. 
610.3925.  610.3935.  610.4025.  610.4035, 
610.4225.  610.4235,  610.4325,  610.4335. 
610.4942.  610.4944,  610.4946,  610.4954, 
610.4955.  610.4956,  610.4957.  610.4966. 
610.4967,  610.4968,  610.4969.  610.4970. 
610.5221,  610.5222,  610.5226,  610.5234. 
610.5240.  610.5242,  610.5243,  610.5244. 
This  investigation  includes  oil  country 
tubular  goods  that  are  in  both  nnished 
and  unfinished  condition. 

Analy^s  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  review 
period)  is  calendar  year  1984.  Based 
upon  our  analysis  of  the  petition,  the 
responses  to  our  questionnaires 
submitted  by  the  "Taiwan  authorities. 
FEMCO.  China  Steel  Corporation,  and 
thp  nmended  response  submitted  after 
verification,  we  preliminarily  determine 
the  following: 
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L  Programs  Preliminarily  Determined  To 
Be  Countervailable 

We  preliminarily  determine  that  the 
following  programs  provide 
countervailable  benefits  to 
manufactures,  producers,  or  exporters  of 
oil  country  tabular  goods  in  Taiwan: 

A.  Preferential  Export  Financing 

The  Export  Loan  Discount  Regulations 
of  the  Central  Bank  of  China  permit 
registered  exporters  in  possession  of  a 
letter  of  credit  to  apply  for  low-cost 
export  loans  covering  up  to  85  percent  of 
the  value  of  the  export  transaction. 
Export  loans  are  arranged  through 
authorized  foreign-currency  banks, 
which  may  apply  for  an  interest-rate 
accommodation  from  the  Central  Bank. 
Exporters  settle  the  loan  with  foreign 
exchange  within  180  days  or  pay  an 
interest-rate  penalty  on  the  full  amount 
of  the  loan. 

The  Central  Bank  sets  the  maximum 
and  minimum  interest  rates  for 
commercial  lending  in  Taiwan.  Export 
loans  are  set  at  rates  equal  to  or  below 
the  minimum  rates  established  for 
commercial  lending. 

The  response  indicates  that  FEMCO 
obtained  export  loans  to  finance  exports 
of  the  products  under  investigation  to 
the  United  States.  Because  these  loans 
are  contingent  upon  export  performance 
and  provide  funds  to  borrowers  at 
interest  rates  lower  than  those  available 
for  other  purposes,  we  preliminarily 
determine  that  this  program  confers  an 
export  subsidy.  To  calculate  the  benefit, 
we  compared  the  Central  Bank's  export- 
loan  rate  with  its  maximum  short-term 
loan  rate.  We  then  multiplied  the 
difference  by  the  principal  amount  and 
allocated  the  benefit  over  the  value  of 
Femco's  exports  to  the  United  States  of 
the  products  under  investigation.  The 
extimated  net  subsidy  is  0.10  percent  ad 
valorem. 

B.  Export  Loss  Reserves 

Article  31  of  the  Statute  for 
Encouragement  of  Investment  (SEI) 
permits  exporters  to  establish  an  export 
loss  reserve  of  up  to  one  percent  of  the 
previous  year's  export  exchange 
settlement  to  be  used  exclusively  for 
compensating  export  losses.  Companies 
treat  the  export  loss  reserve  as  a 
business  expense  and  deduct  it  from 
taxable  income  in  one  year,  then  settle 
the  account  and  carry  the  reserve  funds 
forward  as  taxable  income  for  the  next 
year.  FEMCO  maintained  an  export  loss 
reserve  during  the  review  period. 

Because  this  program  is  contingent 
upon  export  sales,  we  preliminarily 
determine  that  it  confers  a  benefit  which 
constitutes  an  export  subsidy.  To 
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calculate  the  benefits,  we  treated  tax 
savings  from  the  export  loss  reserve  as  a 
one-year  interest-free  loan.  We 
compared  the  interest-free  rate  with  the 
maximum  lending  rate  set  by  the  Central 
Bank.  Dividing  the  beneHt  by  the  value 
of  FEMCO's  total  1984  exports,  we 
found  the  estimated  net  subsidy  to  be 
0.01  percent  ad  valorem. 

II.  Programs  Preliminarily  Determined 
Not  To  Confer  Subsidies 

We  preliminarily  determine  the 
following  programs  do  not  confer 
subsidies  on  the  manufacturers, 
producers  or  exporters  of  oil  country 
tabular  goods  in  Taiwan; 

A.  Business  Tax  Exemptions  far  Export 
Sales 

The  authorities  on  Taiwan  levy  a 
business  tax  on  selling  goo«i6,  rendering 
services  or  other  profit  seking  activities 
within  the  territory  of  Taiwan.  Article  29 
of  the  SEI  exempts  export  sales,  wtrich 
include  sales  to  trading  companies  and 
to  manufacturers  for  farther  processing 
before  export,  from  the  business  tax. 
The  response  indicates  that  the  amount 
of  the  exemption  equals  the  amount  of 
business  tax  due  on  each  sale  destined 
for  export.  Under  the  Act,  the  non- 
excessive  rebate  or  exemption  of 
indirect  taxes  levied  at  the  final  stage  is 
not  considered  a  subsidy.  This 
exemption  of  indirect  business  taxes  can 
be  characterized  as  a  remission  of 
indirect  taxes.  Because  the  amount  of 
the  exemption  is  not  greater  than  the 
amount  of  business  tax  due,  we 
preliminarily  determine  that  this 
program  does  not  confer  countervailable 
benefits  within  the  meaning  of  the 
countervailing  duty  law. 

B.  Stamp  Tax  Reductions 

The«authoritie8  on  Taiwan  levy  a 
stamp  tax  on  sales  invoices.  Article  33 
of  the  SEI  permits  the  rcdnction  of  the 
stamp  tax  from  0.4  percent  to  0.1  percent 
for  all  invoices  issued  by  a  pn^t- 
seeking  enterprise  for  transactions 
exempt  from  the  business  tax.  The 
response  indicates  that  the  stamp  tax 
reduction  is  less  than  the  amoimt  of 
stamp  tax  due  on  each  sale  destined  for 
export.  Under  the  Act,  the  non-excessTre 
rebate  or  exemption  of  indirect  taxes 
levied  at  the  final  stage  is  not 
considered  a  subsidy.  Since  the  amonnf 
of  the  reduction  is  not  greater  than  tfie 
amount  of  the  stamp  tax  dtre.  we 
preliminarily  determine  that  this 
program  does  not  confer  coantervailaUe 
benefits  vdthin  the  meaning  of  the 
countervailing  duty  taw. 


C.  Preferential  Prices  for  Raw  Materials 

We  initiated  an  investigation  based 
on  information  provided  by  the 
petitioner  in  Welded-Carbon  Steel  API 
Line  Pipe  from  Taiwan  (50  FR  32250), 
that  the  Taiwan  authorities  direct  China 
Steel  Corporation  (China  Steel)  to 
provide  coil  at  preferential  prices  to 
exporters.  Under  item  (d)  of 
thelllustrative  List  of  Export  Subsidies 
annexed  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI,  XVI  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade,  a  price  preference  for  inputs  used 
in  the  production  of  export  goods 
constitutes  a  subsidy  only  if  the 
preference  lowers  the  price  below 
world-market  levels  (See,  "Finri 
Negative  Countervailing  Duty 
Determination:  Certain  Steel  Wire  Nails 
from  the  Republic  of  Korea."  47  FH 
39549). 

In  its  response,  China  Steel,  a  state- 
owned  corporation  and  a  supplier  of 
pipe  and  tube  inputs,  stated  that  if  does 
have  a  two-tiered  pricing  policy.  The 
first-tier  price  is  applicable  to  domestic 
producers  who  manufacture  goods  for 
the  Taiwan  market.  It  is  based  on  the 
landed,  duty-paid  price  of  imported  hot- 
rolled  coil.  The  second-tier  price  is 
offered  to  manufacturers  who  purchase 
coil  to  produce  export  products  and  is 
based  on  the  landed,  duty-free  price  of 
hot-rolled  coil.  Hie  response  indicates 
that  both  the  first-  and  second-tier 
prices  are  set  at  or  above  world-market 
prices.  Therefore,  we  preliminarily 
determine  that  this  program  does  not 
confer  benefits  which  constitute 
subsidies  on  exports  of  the  subject 
merchandise. 

D.  Preferential  Income  Tax  Ceiling— 25 

Percent 

Petitioners  allege  that  manufacturers, 
producers  or  exporters  of  oil  country 
tubular  goods  in  Taiwan  benefit  from  a 
preferential  income  tax  ceiling.  Article 
15  of  the  SEI  permits  productive 
enterprises  and  big  trading  companies  to 
pay  no  more  than  25  percent  in 
corporate  income  taxes  on  income 
exceeding  NT$500,000  rather  than  the  35 
percent  required  by  Taiwan's  graduated 
corporate  income  tax  law. 

The  responses  indicate  that  Article  15 
benefits  are  available  to  all  productive 
enterprises,  defined  in  the  SEI  as  stock 
companies  engaged  in  manufacturing, 
handicraft,  mining,  agriculture,  forestry, 
fishery,  animal  husbandry, 
transportation,  warehousing,  public 
utilities,  public  facility  construction  and 
development,  public  housing 
construction,  technical  services,  hotels 
and  heavy  machinery  construction. 


In  prior  cases,  we  found  this  program 
to  be  a  subsidy  based  upon  insufficient 
evidence  that  the  program  is  non- 
specific. However,  the  evidence  in  this 
case  indicates  that  these  benefits  are 
not  limited  to  an  industry  or  enterprise 
or  group  of  industries  or  enterprises. 
Therefore,  we  preliminarily  determine 
that  this  program  does  not  confer 
countervailable  benefiits  within  the 
meaning  of  the  countervailing  duty  law. 

in.  Programs  Preliminaiily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  are  not  used  by  the 
manufacturers,  producers,  or  exporters 
of  oil  country  tubular  goods  in  Taiwan: 

A.  Preferential  Income  Tax  Ceiling — 22 
Percent 

Article  15  of  the  SEI  also  permits 
enterprises  engaged  in  the  basic  metal 
production  industry,  heavy  machinery 
industry,  petrochemical  industry  or 
other  important  productive  enterprises 
which  conform  with  the  needs  for 
development  of  economic  and  national 
defense  industries  and  are  capital- 
intensive  and/or  technolgy-intensive  in 
nature  to  use  a  marginal  tax  rate  of  no 
more  than  22  percent.  The  response 
stated  that  Femco  did  not  use  the  22 
percent  tax  ceiling.  Therefore,  we 
preliminarily  determine  this  program  not 
to  be  used. 

B.  Accelerated  Depreciation  and  Tax 
Holiday 

Article  6  of  the  SEI  permits  newly- 
established  productive  enterprises  to 
select  one  of  the  following  benefits:  (1) 
A  tax  holiday  of  up  to  five  years 
providing  the  company  depreciates  its 
assets  according  to  Taiwan's  Service 
Life  of  Fixed  Assets;  or  (2)  accelerated 
depreciation  on  the  service  life  of 
machinery,  equipment  and  buildings, 
construction  facilities,  and 
communication  and  transportation 
facilities.  In  addition.  Article  6  permits 
expanding  enterprises  to  select  (1)  a  tax- 
holiday  of  up  to  four  years  on  the 
income  derived  from  increased  capacity, 
if  it  depreciates  its  assets  according  to 
Taiwan's  Service  Life  of  Fixed  Assets, 
or  (2)  a  rapid  depreciation  of  the  newly 
purchased  equipment  beginning  in  the 
year  in  which  the  machines  begin 
operation. 

The  response  stated  that  Femco  did 
not  claim  accelerated  depreciation  or 
take  a  tax  holiday  during  the  period  of 
review.  Therefore,  we  preliminarily 
determine  this  program  not  to  be  used. 
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C  Tax  Credit  for  Ikvestment  in 
Production  Equipn  ent 


tie 


Under  Article  10 
enterprises  may  de  duct 
payable  an  amoun 
of  the  value  of  cap  t 
pimihased  during 
that  the  amount  of 
exceeds  the  value i 
payable,  the  balance 
forward  for  up  to 

The  response  staked 
not  claim  this  credit 
filed  during  the 
Therefore,  we  prel^inarily 
this  program  not  to 


of  the  SEI,  productive 
from  income  tM( 
of  up  to  15  percenr 
equipment 


year.  In  the  event 
the  tax  credit 
income  tax 
may  be  carried 
r  subsequent  years, 
that  FEMCO  did 
on  the  tax  return 
period. 

determine 
be  used. 


rev  ew 


D.  Duty  Exemption  i  and  Deferral  on 
Imported  Equipmet  t 


Article  21  of  the 
enterprises  to  pay 


I  SEI  allows  productive 
i  mport  duties  in  a 


series  of  installmei^ts  beginning  one 
year  from  the  date  p(  importation  on 
selected  machinery  and  equipment  that 
is  not  manufactures  domestically.  In 
addition,  qualiRed  enterprises  may  be 
exempt  from  paying  import  duties  on 
selected  machinery  and  equipment 
which  is  used  for  the  establishment  or 
expansion  of  an  ap  >roved  project  or  for 
research  and  devel  >pment. 

The  response  sla  ed  that  FEMCO  did 
not  receive  duty  ex  >mptions  or 
deferrals.  Therefon ,  we  preliminarily 
determine  this  prog  'am  not  to  be  used. 

E.  Preferential Loni  -Term  Loans 

SEIi 


Article  84  of  the 
Executive  Yuan  to 
administer  a  specia 
to  promote  investments 
national  economic 
response  stated  tha  t 
Article  84  financing 
products  under  invi  stigation. 
we  preliminarily  determine 
not  to  be  used. 


section  703(e)(1)  of 
circumstances  exisi 


permits  the 
Establish  and 
development  fund 

of  interest  to 
evelopment.  The 
FEMCO  did  not  use 
in  relation  to  the 

Therefore, 
this  program 


Preliminary  Negatii  e  Detennination  of 
Critical  Circiunstan  xs 

Petitioners  alleged  that  imports  of  oil 
country  tubular  goo  ds  from  Taiwan 
present  "Critical  cii  cumstances."  Under 


he  Act,  critical 
when  the 


Department  has  a  r  tasonable  basis  to 
believe  or  suspect  t  lat  (1)  the  alleged 
subsidy  is  inconsist  snt  with  the 
Agreement  on  Inter  }retation  and 
Application  of  Artie  les  VI.  XVI,  and 
XXIII  of  the  General  Agreement  of 
Tariffs  and  Trade  ('  the  Subsidies 
Code"),  and  (2)  thei  e  have  been  massive 
imports  of  the  class  or  kind  of 
merchandise  which  is  the  subject  of  the 
investigation  over  a  relatively  short 
period. 


Based  upon  our  analysis,  the  export 
subsidies  bestowed  upon  oil  country 
tubular  goods  in  Taiwan  are  de  minimis. 

Accordingly,  we  preliminarily 
determine  that  this  subsidy  is  not 
inconsistent  with  the  Subsidies  Code. 

Since  we  have  determined  the  the 
subsidies  are  not  inconsistent  with  Code 
commitments,  we  need  not  determine 
whether  there  have  been  massive 
imports.  Accordingly,  we  preliminarily 
determine  that  "critical  circumstances" 
do  not  exist  with  respect  to  oil  country 
tubular  goods  from  Taiwan. 

Verification 

In  accordance  with  776(a)  of  the  Act, 
we  conducted  a  verification  of  the 
information  provided  in  the 
questionnaire  response.  Our  final 
determination  will  be  based  on  veriHed 
information. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  conHdential 
information  in  our  tiles,  provided  ITC 
confirms  that  it  will  not  disclose  such 
information,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry  within  45  days  after  publication 
of  our  notice  in  the  Federal  Register. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  10:00 
a.m.  on  January  9, 1986  at  the  U.S. 
Department  of  Commerce,  Room  1412, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  Room  B-099.  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  for  a  hearing  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4]  a  list  of  the  issues  to  be 
discussed.  In  addition,  at  least  10  copies 
of  the  pre-hearing  briefs  must  be 


submitted  to  the  Deputy  Assistant 
Secretary  by  January  2, 1985.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

In  accordance  with  19  CFR  335.33(d) 
and  19  CFR  355.34.  wrritten  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or,  if 
a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
167lb(f)). 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
November  29, 1985. 
(FR  Doc.  85-29038  Filed  12-5-85:  8:45  am] 

MLUNO  CODE  3S10-OS-M 


Patent  and  Trademark  Office 

Policy  and  Plans  Regarding  Exchange 
Agreements;  Competitive  Procurement 
Contracts;  Electronic  Patent  Data 
Disseminations  Guidelines 

Background 

Under  the  authority  of  section  6(a)  of 
title  35.  United  States  Code,  the  Patent 
and  Trademark  Office  (PTO)  entered 
into  exchange  agreements  with  non- 
Federal  entities  to  further  the  use  of 
patent  and  trademark  information  and 
to  facilitate  the  availability  of  that 
information.  Some  of  these  agreements 
will  be  converted  to  procurement 
contracts  through  competitive 
solicitations  or  assistance  instruments, 
as  appropriate.  Toward  this  objective, 
the  PTO  establishes  the  following 
guidelines  that  shall  apply  to  these 
conversions  and  to  any  subsequent 
business  arrangements  of  a  similar 
barter  or  exchange  nature  with  private 
firms  involving  ADP  resources.  An 
inventory  and  description  of  the     • 
exchange  agreements  is  also  provided. 
Exchange  agreements  that  will  not  be 
converted  are  identified  and  the  reason 
for  their  exclusion  explained. 

Guidelines 

From  time  to  time  the  PTO  needs 
goods  and  services  to  accomplish  its 
goals  for  which  it  may  offer  other  goods 
and  services  of  comparable  value  as 
consideration  rather  than  money.  Such 
agreements  may  be  considered  for  a 
particular  goal  that  might  otherwise  not 
be  reached,  in  gaining  access  to 
published  information  and/or  electronic 
data  and/or  in  fostering  the 
dissemination  of  intellectual  property 
information.  In  return  for  goods  and 
services  it  needs,  the  PTO  may  offer  any 
or  all  of  the  following  as  full  or  partial 
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compensation  to  the  provider.  (1)  Copies 
of  pro  documents.  (2)  electronic  data 
developed  by  the  PTO  from  patents, 
trademark  applications,  trademark 
registrations,  and  other  data  sources,  (3) 
Government-furnished  equipment,  and 
(4)  other  data  and  information  resulting 
from  special  projects  that  may  be 
undertaken.  The  use  of  consideration 
other  than  money  will  be  in  accord  with 
the  objectives  of  the  Exchange 
Agreement  provisions  of  Pub.  L  97-247. 

Regardless  of  the  barter  or  exchange 
nature  and/or  provisions  of  such 
arrangements,  they  will  be  developed  as 
procurement  contracts  conforming  to 
applicable  procurement  statutes  and 
Federal  Acquisition  Regulations  or 
assistance  instruments  as  desjcribed  in 
Pub.  L.  95-224.  Services  which  involve 
the  delivery  of  ADP  services  will 
additionally  conform  to  the  Federal 
Information  Resource  Management 
Regulations.  Agreements  which  have  as 
their  primary  purpose  the  delivery  of 
services  to  the  public  will  be  processed 
as  assistance  instnunents  under  the 
provisions  of  the  Grant  and  Cooperative 
Agreements  Act  of  1977,  Pub.  L  95-224. 

In  seeking  competitive  procurements 
to  replace  exchange  agreements, 
whenever  possible,  solicitation 
documents  will  (1]  describe  PTO  needs 
in  functional  terms,  (2)  set  forth  the 
method  that  will  be  used  in  evaluating 
proposals,  and  (3)  indicate  the  factors 
that  will  be  considered  and  their  relative 
weight  or  importance.  Factors  and 
weights  will  be  based  on  the  needs  of 
the  PTO  and  the  interests  of  the  public. 
When  solicitation  documents  are  ready 
for  release,  announcements  will  be 
published  in  the  Commerce  Business 
Daily  (CBD)  to  inform  prospective 
offerors  of  the  date  of  the  release.  The 
PTO  will  competitively  acquire  the 
services  of  an  independent  audit  or 
accounting  firm  to  assign  a  fair  market 
value  to  non-monetary  consideration 
received  or  provided  to  assist  in 
evaluating  offers. 

Contracts  and  assistance  instruments 
will  be  awarded  for  one  year  with 
options  for  additional  yefars,  if  requii;ed. 
The  number  of  option  years  will  be 
sufficient  to  provide  an  incentive  for 
competitiors  to  investment  in  an 
offering,  but  not  for  such  a  long  period 
that  future  competition  would  be 
unreasonably  limited. 

Exclusive  licenses  will  not  be  issued 
to  any  foreign  owned  firm  or  to  any 
subsidiary  or  affiliate  of  a  foreign 
owned  firm.  When  feasible,  competitive 
procurements  will  be  structured  to  favor 
non-exclusive  licenses.  In  any  case,  an 
exclusive  license  shall  not  impair  the 
ability  of  the  public  to  obtain  data  in  a 
form  historically  provided  by  the  PTO  or 


in  some  equivalent  form  not  subject  to 
license  restrictions.  Licensees  will  not 
be  entitled  to  obtain  patent  or 
trademark  information  not  accessible  by 
the  public. 

Exchange  Agreements  To  Be  Converted 
by  Competitive  Procurement 

Exchange  agreements  now  in  effect 
that  are  to  be  converted  through 
competitive  solicitations  are  listed 
below.  The  tentative  date  for  issuance 
of  the  solicitation  docuiment  is  shown  for 
each. 

Exchange  of  Trademark  Data  and 
Information  With  Thomson  and 
Thomson 

Under  an  agreement  with  Thomson 
and  Thomson  (T&T),  of  1  Monarch 
Drive,  North  Quincy,  MA  02171, 
digitized  images  of  the  figurative 
elements  of  active  trademark 
registrations  in  effect  in  1983  and  to  be 
registered  during  the  subsequent  10  year 
period  were  or  are  to  be  provided  to  the 
PTO.  The  same  figurative  elements  were 
or  are  to  be  coded  for  retrieval  using  a 
coding  system  and  manual  developed 
jointly  by  T&T  and  the  PTO.  The  textual 
information  contained  in  trademark 
applications  and  other  trademark 
documents  for  the  period  from  1984  to 
1992  were  or  are  to  be  provided.  All  data 
furnished  or  to  be  furnished  by  T&T 
were  or  are  to  be  provided  on  magnetic 
tape  in  an  agreed  upon  format  and 
standard.  In  return  for  this  electronic 
data,  the  PTO  furnished  or  will  furnish 
paper  copies  of  registration,  application, 
and  other  Office  documents,  copies  of 
Trademark  Official  Gazettes  (OG), 
certain  microfilm  equipment,  reports 
from  certain  special  studies  and 
analyses  and  electronic  data 
representing  updates  to  the  text  data 
base  of  active  trademark  registrations 
for  the  period  corresponding  to  the  term 
of  the  agreement,  from  1984  to  1992. 

It  is  contemplated  that  the  provisions 
of  this  exchange  agreement  will  be 
ended  and  the  substacce  of  it  will  be 
converted  by  one  or  more  competitive 
procurements  for  different  types  of  data. 
The  solicitations  are  planned  to  issue  in 
February  or  March,  1986. 

Exchange  of  Patent  Data  and 
Information  With  Derwent 

Under  an  agreement  with  Derwent, 
Inc.,  of  684  Elm  Street,  Suite  500, 
McLean,  VA  22101,  paper  copies  of 
copyrighted  English  Abstracts  of 
Derwent's  coverage  of  world  patents 
and  electronic  data  corresponding  to  the 
bibliographic  data  and  alerting  abstracts 
of  certain  Derwent  files  (CPI,  WPI,  and 
EPI)  are  provided  to  the  PTO.  In 
addition,  a  royalty  credit  of  300  hours 


connect  time  to  Derwent  data  available 
on-line  from  time-sharing  services  is 
provided.  The  PTO  furnishes  Derwent 
paper  or  microfilm  copies  of  foreign 
patents  it  receives  from  other  patent 
officies,  for  pick-up  at  those  offices,  OG 
copies,  and  the  following  electronic  U.S. 
patent  data:  patent  bibliographic  data 
with  all  claims,  the  Patent  Master 
Classification  File  and  the  Patent 
Assignment  Transaction  Data  File 
(backfile  and  updates). 

This  agreement,  will  be  ended  and  the 
substance  of  it  together  with  some 
additional  data,  data  uses,  and  services 
will  be  converted  by  competitive 
procurement.  The  solicitation  is  planned 
to  issue  in  March  or  April,  1988. 

Exchange  of  Services  and  Patent  Data 
With  Mead  Data  Central 

Mead  Data  Central  of  P.O.  Box  933. 
Dayton,  OH  54401,  provides  services 
related  to  the  use  of  its  on-line  data 
systems  (LEXPAT,  LEXIS,  NEXIS)  in  the 
amount  of  service  credits  of  $77,000 
annually  to  the  PTO.  In  return,  the  PTO 
has  or  is  furnishing  to  Mead  Data 
Central,  the  following  electronic  data: 
the  Patent  Full  Text  File  (backfile  and 
updates),  the  Patent  Assignment 
Transportation  Data  File,  the  Manual  of 
Classification  File,  and  the  file  of  the 
Index  to  U.S.  Patent  Classification  and 
paper  copies  of  Certificates  of 
Correction  and  Notices  of  Litigation. 

This  agreement  will  be  converted  by 
competitive  replacement  or, 
alternatively,  will  be  terminated.  If  a 
competitive  acquisition  is  to  be 
undertaken,  the  solicitation  is  planned 
to  issue  approximately  in  March,  1986;  if 
it  is  to  be  terminated,  it  is  planned  to  be 
terminated  by  October,  1986. 

Exchange  of  Patent  Data  and 
Information  with  Research  Publications, 
Inc. 

Under  an  exchange  agreement  with 
Reseach  Publications,  Inc.,  of  12  Lunar 
Drive,  Woodbridge,  CT  06525,  the  PTO 
receives  COM-generated  16mm 
microfilm  of  its  classification  data  files 
in  two  sequences.  The  magnetic  tape 
files  are  provided  to  Research 
Publications  every  six  months  in  the 
record  format  in  which  it  is  normally 
produced  through  the  PTO  maintenance 
program. 

The  PTO  plans  to  terminate  this 
exchange  agreement  in  September,  1986. 

Exceptions  to  Conversion  by 
Competitive  Acquisitions 

Exchange  agreements  that  are  to  be 
replaced  by  other  than  competitive 
procurements  are  listed  below.  The 
reason  for  the  exception  is  given. 
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Exchange  With  Cbmpu-Mark  SA. 
Related  To  Tradetnark  Backfile  DaU 

Under  the  exch  ange  agreement  with 
N.V.  COMPU-MySRK  S.A.  (CM)  of  P.O. 
Box  61,  B2510  Mo  -tsel,  Belgium,  CM 
provided  or  will  f  rovide  the  PTO  with 
electronic  data  oi  i  magnetic  tape 
consisting  of  the  I  ext  data  in  all 
tradmark  registra  ions  active  in  1983 
and  registered  beiore  1980  and  of  the 
character  data  contained  in  the 
assignment  index  cards  as  of  1984.  The 
PTO  provided  or  is  providing  CM  with 
paper  copies  of  the  active  registrations 
found  in  its  bouni  volumes,  assignment 
index  cards,  and  other  PTO  documents 
and  electronic  copies  of  the  text  data 
corresponding  to  pew  registrations  and 
applications  posttl979  and  other 
trademark  case  dkta  for  the  period  from 
1983  to  1992.         I 

The  PTO  intends  to  procure  data 
obtained  from  CM  on  a  sole  source 
basis,  as  previously  advertised  in  the 
CBD  on  Decembdr^S,  1984.  To  the 
knowledge  of  thelFTO.  CM  is  the  only 
source  of  this  collection  of  data  that 
meets  the  specifiqations  of  the  PTO.  The 
negotiated  price  is  expected  to  be  less 
than  the  cost  of  its  replacement  by 
other,  competitivt  means.  Estimates  of 
the  replacement  qost  obtained  from 
other  independent  firms  will  be  used  to 
validate  the  finaltorice,  contract  terms 
and  conditions.  T  le  sole  source  award 
is  planned  to  be  ( ompleted  by  January 
1986. 


Exchange  ofSer 
With  Pergamon 


•rvicei 


and  Patent  Data 
/hfoh'ne 


Pergamon  Infol  ne  (Pergamon)  of  1340 
Old  Chain  Bridge!  Road.  Mclean,  VA 
22101.  provided  a  r  is  providing  the  PTO 
with  the  followin;  [:  electronic  data 
corresponding  to  the  bibliographic  data, 
including  abstracts,  of  approximately 
ISaOOO  U.S.  pateitts  issued  between 
1970  and  1974  fonwhich  no  other 
electronic  data  aie  available  in  the  PTO, 
services  consisting  of  royalty  credits  in 
an  amount  of  $10|000  annually  applied 
to  the  use  of  Pergtamon's  on-line  data 
base,  and  traininc  of  300  patent 
examiners  in  the  use  of  the  Infoline 
system.  The  PTOi  furnishes  Pergamon 
the  following  elei^tronic  data:  the  full 
text  of  the  patentjtext  backfile  from  1975 
to  1983,  annual  isBuances  of  patent 
assignment  transaction  data,  annual 
updates  of  patent  bibliographic  data 
with  exemplary  daims,  annual 
issuances  of  the  Patent  Master 
Classification  Fil  >;  the  annual  issuance 
of  the  Attorney  F  oster  File,  periodic 
issuances  of  the  Special  Index  Term  File 
364-200,  and  peri  }dic  issuances  of  the 
Special  Index  Te  m  file  364-900. 


The  PTO  plans  to  terminate  this 
exchange  agreement  in  September,  1986. 

Administration 

The  PTO  Administrator  for 
Automation  has  been  assigned 
responsibility  for  administering  all 
exchange  agreements,  their  replacement 
or  their  termination.  Any  requests  for 
additional  information  about  the 
agreements  now  in  effect  should  be 
addressed  to:  J.  Howard  Bryant, 
Administrator  for  Automation, 
Department  of  Commerce,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Information  on  the  competitive 
solicitations  should  be  addressed  to: 
Office  of  Procurement,  Patent  and 
Trademark  Office,  Box  6,  Wahington, 
DC  20231. 

At  this  time  the  PTO  is  seeking 
expressions  of  interest.  Interested 
parties  should  write  to  the  procurement 
office  identified  above  citing  the 
exchange  agreement(8)  for  which 
subsequent  receipt  of  a  competitive 
solicitation  is  requested.  Each 
competitive  solication  will  be  separately 
summarized  in  the  CBD  prior  to 
issuance. 

Dated:  December  2, 19B5. 
DonaM  J.  Quigg. 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc.  85-28975  Filed  12-5-85;  8:45  am] 

BIUJNQ  CODE  3S10-1C-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  an  Import  UmR  for  Certain 
Man-Made  Fiber  Apparel  Products 
From  ttw  Republic  of  Korea 

December  2, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  6, 
1985.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CITA  directive  dated  December  21, 
1984  (48  FR  50237)  established  limits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Category  645/646 
(man-made  fiber  sweaters),  produced  or 
manufactured  in  Korea  and  exported 


during  the  agreement  year  which  began 
on  January  1, 1985.  At  the  request  of  the 
Government  of  the  Republic  of  Korea, 
special  carryforward  in  the  amount  of. . 
45,216  dozen  is  being  applied  to  the 
restraint  limit  for  Category  645/646, 
increasing  it  from  3,332,224  dozen  to 
3,377.440  dozen  for  1985.  The  1986  limit 
for  Category  645/646  will  be  adjusted  to 
account  for  the  carryforward  used  in  the 
current  year. 

In  addition,  as  a  result  of  a  data 
investigation  which  revealed  statistical 
errors  in  import  charges  made  to  the 
limit  for  Category  645/646, 14.784  dozen 
are  being  deducted  from  those  charges. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textiles  Agreements. 
December  2. 1985. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel  the 
directive  of  December  21. 1984  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Korea  and  exported  during  1985.' 

Effective  on  December  6, 1985,  paragraph  1 
of  the  directive  of  December  21. 1984  is 
hereby  further  amended  to  include  an 
adjusted  restraint  limit  for  Category  645/646 
of  3,377,440  dozen.* 

You  are  further  directed,  effective  on 
December  6. 1985.  to  deduct  14,784  dozen 
from  the  imports  charged  to  the  restraint  limit 
established  for  Category  645/646  in  the 
directive  of  December  21. 1984.  as  amended. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 


'  The  agreement  provides,  in  part,  that:  (1) 
Specific  limits  may  be  exceeded  during  the 
agreement  year  by  designated  percentages;  (2) 
specific  limits  may  be  adjusted  for  carryover  and 
carryforward:  and  (3)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 

'  The  restraint  limit  has  not  t>een  adjusted  to 
reflect  any  imports  exported  after  Decemt>er  31. 
1984. 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  85-28939  Filed  12-5-85;  8:45  am| 

■NJJNQ  CODE  35tO-OR-M 


COMMITTEE  FOR  THE  PURCHASE 
FROM  THE  BLIND  AND  OTHER 
SEVERELY  HANDICAPPED 

Procurement  List  1986;  Addition 

agency:  Committee  for  Purchase  from 
the  Bhnd  and  Other  Severely 
Handicapped.  '  ' 

ACTION:  Addition  to  Procurement  List.     . 

summary:  This  action  adds  to 
Procurement  List  1986  commodities  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

EFFECTIVE  DATE:  December  6, 1985. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

C.W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

September  13. 1985,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (50  FR  37396)  of  proposed 
additions  to  Procurement  List  1986, 
October  15, 1985  (50  FR  41809). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C,  85  Stat.  77  and  41  CFR  52-2.5. 

I  certify  that  the  following  actions  will 
not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following        •  ••.  • 
commodities  are  hereby  added  to 
Procurement  List  1986: 


Aerosol  Paint,  Lacquer 


8010-00-721-9742 
8010-00-079-2754 
801O-00-141-2952 
8010-00-721-9743 
8010-00-584-3148 
8010-00-721-9479 
8010-00-141-2950 
8010-00-721-9744 
8010-00-721-9745 
8010-00-965-2389 
8010-00-079-2756 
8010-00-141-2951 
801(M)0-584-3149 
8010-00-584-3154 
8010-00-721-9483 
8010-00-883-5329 
8010-00-965-2390 
8010-00-965-2392 


8010-00-721-9748 
8010-00-721-9747 
8010-00-721-9748 
8010-00-721-9753 
8010-00-141-2958 
8010-00-721-9749 
8010-00-721-0750 
8010-00-721-9754 
8010-00-835-7215 
8010-00-965-2391 
8010-00-290-6983 
8010-00-290-6984 
8010-00-582-5382 
8010-00-584-3150 
8010-00-721-9487 
8010-00-721-9751 
8010-00-721-9752 
8010-00-515-2487 


CW.  Fletcher. 

Executive  Director. 

[FR  Doc.  85-29003  Filed  12-5-85;  8:45  am] 

BILLINQ  COOe  Sa20-33-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Science  Board  Task  Force  on 
Software;  Change  in  Date  of  Advisory 
Committee  Meeting 

summary:  The  meeting  date  for  the 
Defense  Science  Board  Task  Force  on 
Software  scheduled  for  6  January  1986  in 
the  Pentagon,  Arlington,  Virginia  as 
published  in  the  Federal  Register  (Vol. 
50,  No.  222,  Monday,  18  November  1985, 
FR  Doc.  85-27344)  has  been  changed  to 
22  January  1986.  The  meeting  scheduled 
for  11  December  1985  as  published  in  the 
same  notice  has  been  cancelled.  In  all 
other  respects  the  original  notice 
remains  unchanged. 
Patricia  It.  Means, 

OSD  Federal  Register  Liaison  Office, 
Depart.-nent  of  Defense. 
November  29, 1985. 

[FR  Doc.  85-28960  Filed  12-5-85;  8:45  am) 
BILUNC  COOE  3ai<H)1-« 


DEPARTMENT  OF  EDUCATION 

Intergovenmental  Advisory  Council  on 
Education;  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Planning  Subcommittee 
of  the  intergovernmental  Advisory 
Council  on  Education.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

date:  December  17, 1985. 
address:  2000  L  Street,  NW., 
Conference  Room  577/679,  Washington, 
DC  20036. 


FOR  FURTHER  INFORMATION  CONTACT 

Jacqueline  E  McGregor,  Executive 
Director,  Intergovernmental  Advisory 
Council  on  Education,  Department  of 
Education,  300  7th  Street,  SW., 
Washington,  DC  20202,  (202)  472-6464. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  being  given  less  than  15  days 
notice  due  to  the  need  to  reschedule  this 
meeting.  The  Intergovernmental 
Advisory  Council  on  Education  was 
established  under  section  213  of  the 
Department  of  Education  Organization 
Act  (20  U.S.C.  3423).  The  Council  is 
established  to  prdvide  assistance  and 
make  recommendations  to  the  Secretary 
and  the  President  concerning 
intergovernmental  policies  and  relations 
pertaining  to  education. 

The  meeting  of  the  planning 
subcommittee  is  open  to  the  public  The 
meeting  is  scheduled  from  11  a.m.  to  2 
p.m.  on  December  17. 

The  proposed  agenda: 
— Planning  national  networking 
conference  Records  are  kept  of  all 
Council  proceedings  and  are  available 
for  public  inspection  at  the  office  of 
the  Intergovernmental  Advisory 
Council  on  Education  300  7th  Street, 
SW.,  Room  513,  Washington,  DC. 
Signed  at  Washington,  DC  on 
Tuesday,  December  2, 1985. 
lacqueline  E.  McGregor, 
Executive  Director,  Intergovernmental 
Advisory  Council  on  Education. 
[FR  Doc.  85-28967  Filed  12-5-85;  8:45  am) 

BIUJNO  COOE  4000-01-M 


ENDANGERED  SPECIES  COMMITTEE 

Hearing  and  Other  Hearing-Related 
Matters 

AGENCY:  Endangered  Species 
Committee,  Interior. 
ACTION:  Notice  of  Hearing,  Prehearing 
Conference,  Opportunity  to  File  Motions 
to  Intervene,  and  Deadline  for  Filing 
Prehearing  Motions;  Information  on 
Issues  to  be  Addressed  at  the  Hearing. 

SUMMARY  AND  DATES:  The  Consolidated 
Grain  and  Barge  Company  of  St.  Louis, 
Missouri,  has  filed  an  application  with 
the  Secretary  of  the  Interior  seeking  an 
exemption  from  section  7  of  the 
Endangered  Species  Act  for  a  barge 
fleeting  area  on  the  Ohio  River  near 
Mound  City,  Illinois. 

A  hearing  will  be  held  to  develop  the 
record  from  which  the  Secretary  of  the 
Interior,  Chairman  of  the  Endangered 
Species  Committee,  will  prepare  his 
report  to  the  Committee  under  16  U.SC 
1536(g)  (4).  (5)  and  50  CFR  452  04,  452.05. 
The  hearing  will  take  place  in  St.  Louis, 


BEST  COPY  AVAILABLE 
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Missouri  beginning  on  ]anuar>'  2a  1986 


at  10:00  A.M..  in 


the  West  Court  Room, 


Second  Floor  of  the  Old  Court  House.  11 
North  4th  Street  January  29  and  30  have 
also  been  set  aside  as  additional  hearing 
days,  should  thejy  be  necessary. 

A  prehearing  tonference  among  the 
parties  and  the  Administrative  Law 
judge  will  be  held  at  10:30  A.M..  January 
a  19867|(6  in  thd  North  Penthouse, 
Department  of  t|e  Interior,  18th  &  C 
Streets,  NW.,  V\^shington,  DC.  The 
prehearing  conference  will  deal  with  the 
matters  cited  in  EO  CFR  452.05(b).  Any 
non-party  wishiig  to  become  a  party  to 
this  proceeding  fiust  file  a  motion  to 
intervene  by  December  20, 1985.  Refer  to 
SUPPLEMENT ARr  INFORMATION  below 
concerning  the  required  contents  of  the 
motion.  Under  tile  Endangered  Species 
Committee's  regulations,  the 
Consolidated  Grein  and  Barge 
Company,  the  uJs.  Army  Corps  of 
Engineers,  and  tie  U.S.  Fish  and 
Wildlife  Servicelare  automatically 
parties  to  the  proceeding. 

Prehearing  motions  on  matters  other 
than  interventioi  must  be  received  by 
•the  Administrative  Law  Judge  by 
January  7. 198a 

ADDRESS:  Motions  should  be  filed  with 
Administrative  ijaw  Judge  Frederick  A. 
Miller.  Room  lOSC,  Office  of  Hearings 
and  Appeals.  Department  of  the  Interior, 
Federal  Building^  600  Federal  Place, 
Louisville,  Kentujcky  40202.  One  copy  of 
all  motions  and  dther  documents  filed 
with  the  Adminii  trative  Law  Judge  must 
be  sent  to  Ms.  Barbara  Abate,  Room 
6531.  U.S.  Deparljment  of  the  Interior, 
Washington,  DCJ20240.  Any  documents 
filed  with  the  Ad  ministrative  Law  Judge 
must  also  be  sen  ed  on  all  parties.  The 
parties'  addressc  s  are: 

(1)  Consolidati  d  Grain  and  Barge 
Company,  c/o  M  axine  I.  Lipeles,  Esq., 
100  N.  Broadway ,  Suite  1800,  St.  Louis, 
Missouri  63102;  ( I)  the  U.S.  Army  Corps 
of  Engineers,  c/o  Stephen  E.  Smith,  Esq., 
District  Counsel,  Office  of  Counsel,  U.S. 
Army  Engineer  E  istrict,  Louisville,  P.O. 
Box  59.  Louisvilli  (,  Kentucky  40201-0059; 
and  (3)  the  U.S.  I  ish  and  Wildlife 
Service,  c/o  W.  1  lichael  Young,  Esq.. 
Room  6547,  Offic  e  of  the  Solicitor,  U.S. 
Department  of  tli  e  Interior,  Washington, 
DC  20240. 

FOR  FURTHER  INF  DRMATION  CONTACT: 

Copies  of  the  exemption  application  and 
other  documents  filed  with  the 
Administrative  L  aw  Judge  may  be 
obtained  from  M ;.  Barbara  Abate.  (202) 
343-5216.  Questii  ms  concerning  the 
exemption  process  may  be  addressed  to 
Mr.  Jon  H.  Golds  ein.  (202)  343-7258. 
SUPPLEMENTARY  iNFORMATKNl:  (1)  On 
October  2a  1985J  the  Secretary  of  the 
Interior  received  the  Consolidated  Grain 
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and  Barge  Company's  (Consolidated) 
application  for  an  exemption  from  the 
requirements  of  section  7(a)(2)  of  the 
Endangered  Species  Act  (Act),  16  U.S.C. 
1531  et  seq.  The  proposed  agency  action 
for  which  the  exemption  is  sought  is  the 
issuance  of  a  permit  under  Section  10  of 
the  Rivers  and  Harbors  Appropriation 
Act  of  1899  by  the  U.S.  Army  Corps  of 
Engineers  for  the  establishment  of  a 
barge  fleeting  area  on  the  Ohio  River, 
right  bank,  near  Mound  City,  Pulaski 
County.  Illinois.  The  U.S.  Army  Corps  of 
Engineers  denied  the  permit  because  the 
U.S.  Fish  and  Wildlife  Service  found 
that  the  proposed  agency  action  would 
jeopardize  the  continued  existence  of 
PJethobasis  cooperianus  (orange-footed 
pearly  mussel). 

The  Secretary  of  the  Interior  has 
determined  that  certain  threshold 
criteria  established  by  the  Endangered 
^cies  Act.  16  U.S.C.  1533(g)(3);  50  CFR 
452.03.  have  been  met  The  next  step  in 
the  exemption  process  is  the  holding  of 
a  hearing  to  develop  the  record  the 
Secretary  of  the  Interior  will  use  in 
preparing  his  report  to  the  Endangered 
Species  Committee  under  16  U.S.C. 
1536(g)  (4),  (5)  and  50  CFR  452.04  and 
452.05. 

In  order  to  grant  an  exemption  the 
Endangered  Species  Committee  must 
make  positive  findings  on  the  following 
criteria: 

(1)  There  are  no  reasonable  and 
prudent  alternatives  to  the  agency 
action; 

(2)  The  benefits  of  such  action  clearly 
outweigh  the  benefits  of  other  courses  of 
action  consistent  with  conserving  the 
species  or  its  critical  habitat,  and  such 
action  is  in  the  public  interest; 

(3)  The  action  is  of  regional  or 
national  significance;  and 

(4)  Neither  the  Federal  agency 
concerned  nor  the  exemption  applicant 
made  any  irreversible  or  irretrievable 
commitment  of  resources  with  respect  to 
the  agency  action  that  has  the  effect  of 
foreclosing  the  formulation  or 
implementation  of  any  reasonable  and 
prudent  alternative  measures  that  would 
not  violate  section  7(a)(2)  of  the 
Endangered  Species  Act. 

For  purposes  of  the  hearing  and  the 
Secretary's  report,  in  which  the 
Secretary  will  make  findings  concerning 
these  criteria.  Consolidated  has  the 
burden  of  proof.  See  16  U.S.C.  1536(q)(5) 
and  50  CFR  452.04(a).  The  following 
questions  illustrate  the  kind  of  specific 
information  that  will  be  sought  for  the 
record  during  the  hearing. 

1.  One  of  the  alternatives  to  the 
proposed  project  considered  during 
consultation  was  having  Consolidated 
rent  fleeting  facilities  further  away  from 
its  loading  terminal.  Is  such  rental  space 


available  and  how  costly  is  it?  Would 
renting  fleeting  space  elsewhere  be  so 
costly  as  to  make  it  uneconomical  to 
continue  to  operate  the  loading  facility? 

2.  In  its  biological  assessment  the 
Corps  of  Engineers  indicated  that  the 
left  bank  of  the  Ohio  River  between  mile 
964.5  and  967.2  is  suitable  for  a  fleeting 
area.  If  Consolidated  were  to  lease  or 
purchase  this  area  for  purposes  of  barge 
fleeting,  how  would  the  profitability  of 
its  loading  facility  be  affected? 

3.  In  the  absence  of  Consolidated's 
facilities,  what  are  the  alternative 
transportation  facilities,  consistent  with 
conserving  the  species  or  its  critical 
habitat,  which  are  available  to 
Consolidated's  suppliers?  Do  these 
alternative  facilities  h&ve  suflicient 
capacity  toliandle  anticipated  volumes? 

•  4.  Where  are  the  suppliers  of  the 
commodities  that  Consolidated 
anticipates  shipping  located?  Would 
Consolidated's  customers  Incur  higher 
transportation  costs  if  they  had  to  use 
alternative  facilities  to  ship  their 
commodities?  How  much  would 
alternative  transportation  cost? 

5.  If  Consolidated's  customers  had  to 
use  alternative  shipping  facilities,  would 
society  bear  any  costs  over  and  above 
higher  transportation  costs,  e.g.,  reduced 
production  of  commodities  or  increased 
environmental  effects? 

6.  What  is  the  nature  and  volume  of 
the  commodities  that  Consolidated 
anticipates  shipping  from  its  grain 
elevator  and  terminal  facility  at  Mound 
City,  Illinois? 

7.  Consolidated  operates  a  barge 
facility  on  the  left  bank  of  the  Ohio 
River  between  mile  974.66  and  mile 
975.31.  Does  Consolidated  intend  to 
continue  operating  this  facility  if  its 
exemption  application  is  granted?  Are 
both  facilities  necessary  for  the  loading 
facility  at  Mound  City  to  be  profitable? 

8.  In  its  exemption  application 
Consolidated  indicated  that  any  further 
modification  to  its  proposal  consistent 
with  Section  7(a)(2)  of  the  Act  would 
threaten  the  continued  viability  of  its 
loading  terminal.  What  evidence  is  there 
that  modifications  to  Consolidated's 
proposed  project  that  are  consistent 
with  conserving  the  species  or  its 
critical  habitat  are  so  costly,  or  the 
project  so  marginal,  that  any  such 
modification  would  threaten  the 
continued  operation  of  the  loading 
facility? 

9.  In  its  exemption  application 
ConsoHdated  states  that  its  loading 
facility  represents  a  major  investment  in 
the  area  and  provides  direct  and 
indirect  benefits  in  terms  of 
employment,  commerce,  and  the 
provision  of  goods  and  services. 
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Evidence  regarding  these  contentions 
will  be  an  important  part  of  the  record. 
For  example,  what  is  the  nature  of  die 
regional  economy?  How  much  of  the 
region's  income,  output,  and 
employment  is  accounted  for,  both 
directly  and  indirectly,  by 
Consolidated's  grain  elevator  and 
terminal  facility?  Would  the  economic 
importance  of  Consolidated's  facility  be 
different  in  the  absence  of  agricultural 
subsidies?  Would  there  be  a  significant 
impact  on  the  regional  economy  if 
Consolidated  were  to  terminate  its  grain 
elevator  and  terminal  facility?  Is  there 
any  evidence  that  any  unemployment 
that  would  result  if  Consolidated  closed 
its  facility  would  endure  and  that  the 
unemployed  would  not  be  absorbed 
quickly  by  the  regional  economy?  What 
would  be  the  value  of  the  output  that 
would  be  lost  by  the  nation  if 
Consolidated  were  not  granted  an 
exemption  for  its  barge  fleeting  project, 
and  over  what  period  would  these 
losses  be  sustained? 

10.  Would  there  be  any  effects  cm  the 
regional  economy  or  the  environment  if 
Consolidated's  fleeting  operation  were 
relocated  to  the  site  between  mile  964.5 
and  967.2  identified  by  the  Corps  or  if 
Consolidated  rented  fleeting  facilities? 

11.  In  its  exemption  application 
Consolidated  states  that  the  majority  of 
the  commodities  to  be  shipped  i8,^rain. 
There  is  evidence  that  in  recent  years, 
the  strength  of  the  dollar  in  international 
exchange  maricets  has  severely  eroded 
the  demand  for  agricultural  commodities 
from  the  United  States  and,  hence,  for 
barging  services.  Is  the  depressed  state 
of  this  demand  likely  to  continue  for  the 
foreseeable  future?  If  so,  how  will  this 
affect  the  demand  for  Consolidated's 
shipping  service?  Is  the  reduced 
international  demand  for  U.S.  grain 
likely  to  result  in  excess  capacity  among 
barge  fleeting  companies  and  shippers 
that  might  service  Consolidated's 
customers? 

12.  Does  the  proposed  bai^e  fleeting 
project  and/or  Consolidated's 
investment  in  barges  depend  on  tax 
beneflts  for  its  economic  feasibility?  Are 
any  of  the  barges  intended  for  the 
proposed  fleeting  operation  owned  by 
entities  other  than  Consolidated,  and  if 
so,  what  is  the  nature  of  Consolidated's 
relationship  with  these  owners? 

13.  In  response  to  the  public  notice 
announcing  Consolidated's  application 
for  a  permit,  several  commenters 
claimed  that  the  proposed  project  would 
impair  navigational  safety  due  to  the 
narrowness  of  the  channel  at  the 
proposed  site.  The  VS.  Army  Corps  of 
Engineers  suggested  that,  in  general, 
fleeting  aids  navigation  by  preventing 
breakaways  and  providing  known. 


designated  areas  of  barge  activity. 
Moreover,  in  this  case,  the  Coips  stated 
that  the  project  would  not  cause  an 
obstruction  but  would  tend  to  keep  local 
traffic  close  to  the  right  bank  and  over 
the  mussel  bed.  Additional  infprmation 
on  the  navigaticmal  impacts  of  the 
project  is  requested. 

14.  There  is  a  commercial  mussel  bed 
located  near  the  proposed  site  for  the 
barge  fleeting  facility.  How  would  this 
commercial  mussel  fishing  be  affected 
by  the  facility? 

15.  Some  of  the  key  threats  to  P. 
cooperianus  identified  during 
consultation  include  turbidity  and 
siltation,  barge  grounding,  and  water 
quality  degradation  due  to  barge 
cleaning,  release  of  fuels,  lubricants  or 
other  contaminants,  and  runoff  from 
coal  storage  piles.  How  could  these 
impacts  be  mitigated  if  an  exemption  is 
granted? 

All  parties  should  be  prepared  to 
discuss  these  issues  at  the  prehearing 
conference  and  to  address  these  issues, 
as  appropriate,  at  the  hearing. 

(2)  Under  the  Endangered  Species 
Committee's  regulations,  the  exemption 
applicant,  the  permitting  agency  (the 
U.S.  Army  Corps  of  Engineers  in  this 
case)  and  the  U.S.  Fish  and  Wildlife 
Service  are  automatic  parties.  Any  other 
individual  or  group  wishing  to  be  a  party 
should  move  to  intervene  in  accordance 
with  50  CFR  452.06.  A  motion  to 
intervene  must  state  the  movant's  name 
and  address,  identify  its  representative, 
if  any,  set  forth  the  interest  of  the 
movant  in  the  proceeding,  and  show  that 
the  movant's  participation  would  assist 
in  the  determination  of  the  issues  in 
question. 
Frederick  A.  Miller, 

Administrative  Law  Judge,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of  the  Interior. 
[FR  Doc.  85-29031  Filed  12-5-85:  8:45  am] 
BILUNG  COOE  4310-10-M 


DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
Intemational  Affairs  and  Energy     . 
Emergencies 

intemationai  Atomic  Energy 
Agreements;  European  Atomic  Energy 
Community,  Proposed  Sul>s«quent 
Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 


(ERATOM)  concerning  Peaceful  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be   - 
carried  out  under  the  abovennentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-Ell-854.  to 
Kemforschungzentrum  Karlsruhe  GmbH, 
Karlsruhe,  the  Federal  Republic  of  Germany. 
2.5  micrograms  of  thorium-229,  for  use  as  a 
standard  for  urine  analysis. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  December  3, 1985. 
George  ).  Bradley,  Jr., 

Acting  Assistant  Secretary  for  International 

Affairs  and  Energy  Emergencies. 

(FR  Doc.  85-29013  Filed  12-5-85;  8:45  am] 

BILUNQ  COOE  MS0-01-« 


International  Atomic  Energy 
Agreements;  Spain;  Proposed 
Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160)  notice  is  hearby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  ^>ain  concerning  Civil  Uses  of 
Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the 
supply  of  the  following  material: 

Contract  Number  WC-SP-4,  to  the  Junta  de 
Energia  Nuclear,  Madrid,  Spain,  O.Zl 
micrograms  of  plutortium-239  and  0.00037 
micrograms  of  plutonium-242,  for  use  as 
standards  for  the  measurement  of 
environmental  samples. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
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Daled:  DecemI:  er  3. 1985. 


Gcof^  |.  Bradlej 


.Jr. 


Acting  Assistant  Secretary  for  International 

Affairs  andEnen  y  Emergencies. 

|FR  Doc  85-2901'  1  Filed  12-5-85:  8:45  am] 

BIUINC  CODE  MSO- >t-ll 


Devetopment 
Application  To 
From  Canada 


Economic  Reg  jiatory  Administration 
(ERA  Docket  No  S5-31-NG] 


Associatea,  inc{ 
Import  Natural  Gas 


agency:  Econo  nic  Regulatory 
Administration  Energy. 

ACTION:  Notice  Df  Application  for 
Blanlcet  Authorization  to  Import  Natural 
Gas  from  Canada  for  Short-Term  and 
Spot  Sales. 


ikai 
(Ecc 


summary:  The  Economic  Regulatory 
Administration  {ERA)  of  the  Department 
of  Energy  (DOE^  gives  notice  of  receipt 
on  November  21, 1985,  of  an  application 
filed  by  Development  Associates,  Inc. 
(Associates]  a  wholly-owned  subsidiary 
of  The  Washinoton  Water  Power 
Company  (Washington  Water  Power) 
for  blanket  authorization  to  import  from 
Canada  up  to  20  Bcf  of  natural  gas  over 
a  two-year  period  beginning  on  the  date 
of  first  deliveryj  The  gas  would  be 
supplied  by  var  ous  Canadian  pipelines 
and  producers  a  nd  sold  by  Associates 
on  behalf  of,  or  "or  resale  to, 
Washington  Wa  ter  Power,  specific  end- 
users,  other  natural  gas  distributors,  or 
any  other  perso  i  engaged  in  the 
business  of  pun  basing  or  selling  natural 
gas.  Associates  proposes  to  file 
quarterly  report  i  with  the  ERA  giving 
the  specific  tern  s  of  each  import  and 
sale,  including  t  le  price  and  volumes. 

The  applicati(  n  is  filed  with  the  ERA 
pursuant  to  seel  on  3  of  the  Natiu-al  Gas 
Act  and  Delegal  ion  Order  No.  0204-111. 
Protests,  motior  s  to  intervene  or  notices 
of  intervention,  jnd  written  comments 
are  invited. 

date:  Protests,  i  notions  to  intervene  or 
notices  of  inten;  ention,  as  applicable, 
and  written  con  ments  are  to  be  filed  no 
later  than  4:30  p  m.  on  January  6, 1986. 
FOR  FURTHER  INI  'ORMATION  CONTACT 
Thomas  Dukes.  Natural  Gas  Division, 
Economic  Reoulatory  Administration. 
Forrestal  Building,  Room  GA-076, 
1000  Indepenqence  Avenue  SW., 
Washington,  ic  20585  (202)252-9590 
Diane  Stubbs.  Office  of  General 
Counsel.  Nati^al  Gas  and  Mineral 
Leasing.  U.S.  Department  of  Energy, 
Forrestal  Builfling,  Room  6E-042. 1000 
Independency  Avenue  SW., 
Washington.    )C  20585  (202)  252-6667. 


SUPPLEMENTARY  INFORMATKNI: 

Associates,  a  Spokane,  Washington, 
corporation,  is  a  wholly-owned 
subsidiary  of  Washington  Water  Power, 
a  combination  electric  and  gas  utility 
that  distributes  natural  gas  at  retail  to 
restidential,  commercial  and  industrial 
customers  in  eastern  Washington  and 
northern  Idaho. 

On  November  21, 1985,  Associates 
filed  an  application  for  blanket 
authorization  to  import  up  to  20  Bcf  of 
Canadian  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  firet 
delivery.  The  gas  which  Associates 
would  import  may,  if  economic,  be  used 
by  Washington  Water  Power  for  its 
system  supply  and  sold  together  with  its 
domestic  supplies  to  existing  and  future 
commercial,  residential  and  industrial 
customers  in  Washington  and  Idaho. 
Associates  may  also  sell  some  of  the  gas 
on  a  short-term  or  spot  basis  to  other 
end-users,  natural  gas  distributors,  or 
other  persons  engaged  in  the  business  of 
buying  or  selling  natural  gas. 

Associates  states  that  the  gas  will  be 
obtained  fi-om  individual  producers, 
producer  groups  and  associations  and 
pipeline  companies.  The  terms  and 
conditions  of  each  supply  contract  will 
be  determined  as  a  result  of  negotiations 
between  Associates  and  the  Canadian 
supplier.  U.S.  end-users  are  expected  to 
include  but  not  be  limited  to,  industries, 
agriculture,  hospitals,  military  bases, 
and  institutions  of  higher  learning. 
Associates  expects  that  some  end-users 
will  use  the  imported  Canadian  gas 
instead  of  converting  to  an  alternate  fuel 
or  ceasing  operations  entirely  due  to  the 
higher  cost  of  available  domestic  fuel 
supplies. 

Associates  asserts  that  the  terms  of 
each  contract  will  maximize 
responsiveness  to  market  factors  and 
will  be  designed  to  be  price  competitive 
over  the  term.  End-users  with  an  ability 
to  switch  fuel  will  only  use  Associates' 
gas  if  it  is  competitively  priced. 
Similarly,  Washington  Water  Power  and 
other  distribution  companies  will  not 
purchase  gas  that  is  not  competitive 
with  other  sources  of  supply.  Thus,  if 
Associates  cannot  obtain  competitively 
priced  Canadian  gas  or  adjust  the  sales 
price  to  meet  the  market  price,  no  sales 
will  be  made  and  no  gas  will  be 
imported  under  the  requested 
authorization. 

In  support  of  its  application. 
Associates  states  that  no  new  pipeline 
facilities  will  be  required  to  import  the 
gas.  It  further  asserts  there  would  be  a 
positive  impact  on  the  environment  in 
instances  where  the  imported  gas  is 
used  to  displace  alternate  fuels  such  as 
coal  or  high  sulfur  fuel  oil. 


Associates  proposes  to  file  with  the 
ERA  quarterly  reports  that  would 
include  the  price  for  each  import  sale, 
volumes  imported,  duration  of  the  sales 
agreement,  contract  adjustment  and 
take  provisions  (if  any)  and  a 
description  of  the  U.S.  market  served. 

This  application  is  one  of  a  number     * 
received  by  the  ERA  concerning  the 
purchasing  of  imported  gas  for  spot  and 
short-term  blanket  opportunities.  The 
authorization  would  provide  the 
applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term  sales  arrangements  without 
further  regulatory  action.  This 
appUcation  is  similar  to  other  blanket 
imports  the  ERA  has  recently  approved, 

The  decision  on  this  application  will 
be  made  consistent  with  the  Secretary 
of  Energy's  gas  import  policy  guidelines, 
imder  which  the  competitiveness  of  an 
import  policy  arrangement  in  the 
markets  served  is  the  primary 
consideration  in  determining  whether  it 
is  in  the  public  interest  (49  ¥R  6684, 
February  22, 1984).  The  objective  of  this 
policy,  with  its  strong  emphasis  on 
competitive  arrangements  and  contract 
flexibility,  is  to  free  commercial  parties 
from  undue  government  interference  in 
determining  contract  terms  and  reflects 
the  importance  of  buyer-seller 
negotiation.  Parties  that  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
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Room  GA-076-A,  RG-23,  Forrestal 
Building.  1000  Independence  Avenue 
SW;  Washington,  DC  20585.  They  must 
be  filed  no  later  than  4:30  p.m.,  January 
6,1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties*  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  ^hey  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Associates'  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.iiL,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  November 
29, 1985. 

Robert  L  Davies, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  85-28966  Filed  12-5-85;  8:45  am] 

BILUNG  CODE  64S0-01-1I 


IDocket  No.  ERA-C&E-86-1 1;  OFP  Case  No. 

50300-9299-20-22] 

Acceptance  of  Petition  for  Exemption 
and  Availaliility  of  Certification  by 
Boeton  Edison  Co. 

agency:  Economic  Regulatory 
Administration,  Energy. 


action:  Notice. 


summary:  On  October  24, 1985,  Boston 
Edison  Company  (BEC).  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  proposed  new 
peakload  powerplant  at  its  existing 
Walpole  substation  (Walpole),  from  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  ("FUA" 
or  "the  Act")  (42  U.S.C.  8301  et  eeq.) 
which  (1)  prohibit  the  use  of  petroleum 
and  natural  gas  as  a  primary  energy 
source  in  new  electric  powerplants  and 
(2)  prohibit  the  construction  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  die 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7, 
1981). 

BEC  requested  a  permanent  peakload 
exemption  under  10  CFR  503.41  for  a 
simple  cycle  combustion  turbine 
generating  facility  with  a  maximum  net 
electrical  generation  of  85  MW.  Low 
sulfur  No.  2  fuel  oil  will  be  the  primary 
fuel,  utilized  at  a  maximum  rate  of  950 
MM  Btu/hr.  The  proposed  existing 
Walpole  substation,  located  at  Walpole 
Station  146,  South  Street,  Walpole, 
Massachusetts.  The  turbine  will  be 
capable  of  using  commercial  grade 
natural  gas  when  available. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  die  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  herby  accepts  the  filing 
of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  BEC  at  any 
time  during  these  proceedings  where 
circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 

SUPPLEMENTARY  INFORMATION  Section 

below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  diis  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue  SW.,  Room  lE- 


19a  Washington.  DC  20585,  Monday 
through  Friday.  9:00  a.m.  to  4:00  p.m., 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  Janaury  21. 1986.  A  request  for 
public  hearing  must  also  be  made  within 
this  45-day  public  comment  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit, 
Room  GA-045, 1000  Independence 
Avenue  SW..  Washington,  DC  20585. 

Docket  No.  ERA-C&E-86-11  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Boyd.  Coal  &  Electricity  Division. 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration.  1000 
Independence  Avenue  SW.,  Room 
GA-045.  Washington  DC  20585. 
Telephone:  (202)  252-4523 

Steven  E.  Ferguson,  Esq..  Office  of 
General  Counsel  Department  of 
Energy.  1000  Independence  Avenue 
SW.,  Room  6A-113.  Washington.  DC 
20585.  Telephone:  (202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  FUA 

prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  BEC  has  filed  a 
petition  for  a  permanent  peakload 
powerplant  exemption  to  use  low  sulfur 
No.  2  fuel  oil  as  the  primary  fuel  and 
natural  gas  when  available  in  its 
proposed  Walpole  facility's  simple  cycle 
combustion  turbine  installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natiu'al  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certiiy  to 
ERA  that  the  use  by  the  powerplant  or 
any  available  alternative  fuel  as  a 
primary  energy  source  will  cause  or 
contribute  to  a  concentration,  in  an  air 
quality  control  region  or  any  area  within 
the  region,  of  a  pollutant  for  which  any 
national  air  quality  standard  is  or  would 
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be  exceeded.  How  ever,  since  ERA  has 
determined  that  th  ere  are  presently 
available  altematii^e  fuels  which  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  (an  be  made.  The 
certiflcation  requii  ement  is  therefore 
waived  with  respect  to  the  BEC  petition. 

BEC  submitted  d  certified  statement 
by  a  duly  authorized  officer  to  the  e^ect 
that  the  proposed  ( lil  and/or  gas-fired 
combustion  turbini  !/generator  facility 
will  be  operated  st  lely  as  a  peakload 
powerplant. 

The  proposed  pr  }ject  is  a  contentional 
simple-cycle  comb  istion  turbine 
installation.  Low  s  ilfur  No.  2  fuel  oil  will 
be  the  primary  fuel  utilized  at  a 
maximum  rate  of  960  MM  Btu/hr. 
Maximum  net  electrical  generation  in 
kilowatt  hours  will  not  exceed  85.(XX) 
kilowatts  multiplie  J  by  1,500  hours  or 
127.500.000  kilowal  t  hours  during  any  12 
month  period. 

On  February  23,  1982.  DOE  published 
in  the  Federal  Regi  iter  (47  FR  7676)  a 
notice  of  the  ameni  Iment  to  its 
guidelines  for  compliance  with  the 
National  Environm  ental  Policy  Act  of 
1969  (NEPA).  Pursi  ant  to  the  amended 
guidelines,  the  graiit  or  denial  of  certain 
FUA  permanent  exjemptions,  including 
the  permanent  exemption  for  peakload 
powerplants,  is  am  sng  the  classes  of 
actions  that  DOE  h  as  categorically 
excluded  from  the  equirement  to 
prepare  an  Enviror  mental  Impact 
Statement  or  an  Environmental 
Assessment  pursue  nt  to  NEPA 
(categorical  exclus  on). 

This  classificaticn  raises  a  rebuttable 
presumption  that  tie  grant  or  denial  of 
the  exemption  will  not  significantly 
effect  the  quality  of  the  human 
environment.  BEC  has  certified  that  it 
will  secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  ne  n  unit  under 
exemption. 

DOE's  Office  of  Environment,  in 
consultation  with  t  »e  Office  of  General 
Counsel,  will  revie'  v  the  completed 
environmental  che(  ;klist  submitted  by 
BEC  pursuant  to  10  CFR  503.13.  together 
with  other  relevant  information.  Unless 
it  appears  during  tl  e  proceeding  on 
BEC's  petition  that  the  grant  or  denial  of 
the  exemption  will  signficantly  affect 
the  quality  of  the  h  iman  environment,  it 
is  expected  that  no  additional 
environmental  review  will  be  required. 

As  provided  in  li  CFR  501.3(b)(4),  the 
acceptance  of  the  (  etition  by  ERA  does 
not  constitute  a  del  ermination  that  BEC 
is  entitled  to  the  ex  emption  requested. 
That  determinatior  will  be  made  on  the 
basis  of  the  entire  i  ecord  of  these 
proceedings,  incluc  ing  any  comments 
received  in  respon;  e  to  this  document. 


Issued  in  Washington,  DC.  on  November 
22,1985. 

Robert  L  Davies. 

Director.  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

(FR  Doc.  85-28965  Filed  12-5-85:  8:45  am] 

BILLING  CODE  MSO-OI-M 


Proposed  Remedial  Order  to  Concord 
Petroleum  Corp.  and  Paul  C.  Elliot 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  Proposed  Remedial 
Order  to  Concord  Petroleum 
Corporation  and  Paul  C.  Elliot. 

summary:  Pursuant  to  10  CFR  205.192(c), 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  Notice  of  a 
Proposed  Remedial  Order  which  was 
issued  to  Concord  Petroleum 
Corporation  and  Paul  C.  Elliot  at  10810 
Oak  Creek,  Houston,  Texas  77024.  This 
Proposed  Remedial  Order  alleges  that 
Concord  Petroleum  Corporation  and 
Paul  C.  Elliot  charged  prices  in  excess  of 
Concord's  actual  purchase  price  in 
violation  of  10  CFR  212.188,  210.62(c) 
and  205.202  during  the  period  June  1978 
through  December  1980  in  the  amount  of 
$4,697,073.46. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information,  if 
any,  deleted,  may  be  obtained  from:  U.S. 
Department  of  Energy,  Economic 
Regulatory  Administration,  ATTN: 
Sandra  K.  Webb,  Director,  One  Allen 
Center,  Suite  610.  500  Dallas  Street. 
Houston,  TX  77002. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  in 
accordance  with  10  CFR  205.193. 

Issued  in  Houston.  Texas,  on  the  3rd  day  of 
October  1985. 

Sandra  K.  Webb, 

Director,  Houston  Office,  Economic 

Regulatory  Administration. 

(FR  Doc.  85-29016  Filed  12-5-85;  8:45  am) 

SILLING  CODE  C4SIHi1-M 


Proposed  Remedial  Order  to  PlK>enix 
Petroleum  Co.  and  Steven  B.  Wyatt 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Proposed  Remedial 
Order  to  Phoenix  Petroleum  Company 
and  Steven  B.  Wyatt. 


BEST  COPY  AVAILABLE 


summary:  Pursuant  to  10  CFR  205.192(c), 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  Notice  of  a 
Proposed  Remedial  Order  which  was 
issued  to  Phoenix  Petroleum  Company 
and  Steven  B.  Wyatt  (collectively 
referred  to  as  Phoenix).  3315  Marquart, 
Suite  200.  Houston,  Texas  77027.  This 
Proposed  Remedial  Order  alleges  that 
Phoenix  charged  prices  in  excess  of  its 
actual  purchase  prices  in  violation  of  10 
CFR  212.186.  210.62(c)  and  205.202  during 
the  period  September  1979  through 
January  1981  in  the  amount  of 
$41,557,058.52.  In  addition,  the  Proposed 
Remedial  Order  also  alleges  that 
Phoenix  charged  prices  in  excess  of  its 
permissible  average  markup  in  violation 
of  10  CFR  212.83  during  the  period 
September  1979  through  August  1980  in 
the  amount  of  $12,891,805.51 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from:  U.S. 
Department  of  Energy.  Economic 
Regulatory  Administration,  ATTN: 
Sandra  K.  Webb,  Director.  One  Allen 
Center,  Suite  610,  500  Dallas  Street. 
Houston,  Texas  77002. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy.  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585,  in 
accordance  with  10  CFR  205.193. 

Issued  in  Houston.  Texas,  on  the  17th  day 
of  September  1985. 

Sandra  K.  Webb. 

Director,  Houston  Office,  Economic 
Regulatory  Administration. 

[FR  Doc.  85-29017  Filed  12-5-85:  8:45  am) 
BILLING  CODE  S4S(MI1-M 


Proposed  Remedial  Order  to 
Southwestern  Gulf  Petroleum  Co. 
J.  Buford  Langston 


and 


agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  Proposed  Remedial 
Order  to  Southwestern  Gulf  Petroleum 
Company  and  J.  Buford  Langston. 

SUMMARY:  Pursuant  to  10  CFR 
§  205.192(0).  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  Notice  of 
a  Second  Amended  Proposed  Remedial 
Order  which  was  issued  to 
Southwestern  Gulf  Petroleum  Company 
and  J.  Buford  Langston  (Southwestern), 
formerly  doing  business  at  13101 
Northwest  Freeway.  Suite  320.  Houston. 
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Texas  77040.  This  Second  Amended 
Proposed  Remedial  Order  alleges  that 
Southwestern  charged  prices  in  excess 
of  its  actual  purchase  price  in  violation 
of  10  CFR  §  212.186.  210.62(c)  and 
205.202  during  the  period  April  1980 
through  December  1980  in  the  amount  of 
$10,867,080.15.  In  addition,  the  Proposed 
Remedial  Order  alleges  violations  in  the 
pricing  of  crude  oil  of  10  CFR  S  212.183 
during  the  months  of  April,  May,  lune 
and  August  of  1980  in  the  amount  of 
$1,811,028.61. 

A  copy  of  the  Proposed  Remedial 
Order  may  be  obtained  from:  U.S. 
Department  of  Energy,  Economic 
Regulatory  Administration,  ATTN: 
Sandra  K.  Webb,  Director,  One  Allen 
Center,  Suite  610,  500  Dallas  Street, 
Houston,  Texas  77002. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Heari.ngs  and  Appeals,  U.S. 
Department  of  Energy,  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington,  DC  20585,  in 
accordance  with  10  CFR  §  205.193. 

Issued  in  Washington,  DC  on  the  2l8t  day 
of  November  1985. 
Avrom  Landesman, 

Director,  Office  of  Enforcement  Programs. 
|FR  Doc.  85-29018  Filed  12-5-85;  8:45  am) 

BILUNG  CODE  MSO-OI-M. 


Federal  Energy  Regulatory 
Commission 

IDocket  No.  TC85-17-001] 

Williston  Basin  Interstate  Pipeline  Co.; 
Amendment  to  Tariff  Filing 

December  3, 1985. 

Take  notice  that  on  November  12, 
1985,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  304  East 
Rosser  Avenue,  Suite  200,  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
TC85-17-001  an  amendment  to  its 
pending  tariff  filing.  Docket  No.  TC85- 
17-000.  The  purpose  of  the  instant 
amendment,  according  to  Williston 
Basin,  is  to  establish  specific  criteria  to 
be  followed  by  Williston  Basin  in  order 
to  provide  a  measure  of  protection  for 
all  existing  customers  in  the  event  that 
reinstitution  of  growth  limitations  is 
warranted  because  of  a  sudden  shortage 
of  gas  supply  on  Williston  Basin's 
system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amended  tariff  fihng  should  on  or  before 
December  10, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedue  (18  CFR  385.214  or  385.211).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
'appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Ptiunb. 
Secretary. 
[FR  Doc  85-28943  Filed  12-5-85:  8:45  am) 

8IUJN0  CODE  CTIT-OI-M 


(Project  No.  2969-003  ct  al.] 

Hydroelectric  Applications  (Borough 
of  Weatherly  et  al.;  Applications  Filed 
With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-2969-003. 

c.  Date  Filed:  August  14, 1985. 

d.  Applicant:  Borough  of  Weatherly. 

e.  Name  of  Project:  Francis  E.  Walter. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers'  Francis  E.  Walter  Dam  and 
Reservoir  on  the  Lehigh  River  in  Lucerne 
and  Carbon  Counties,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  )ames  P. 
Palumbo,  Utility  Engineers, 
Incorporated,  1460  Wyoming  Avenue, 
Forty  Fort,  PA.  18704. 

i.  Comment  Date:  January  21, 1986. 

J.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers'  Francis 
E.  Walter  Dam  and  Reservoir  as 
proposed  to  be  modified  and  authorized 
by  Congress  and  would  consist  of:  (1) 
New  trashracks  and  the  existing  intake 
structure;  (2)  a  new  10-foot-diameter  and 
500-foot-long  steel  penstock;  (3)  a  new 
powerhouse  with  turbine-generator  units 
with  a  total  installed  capacity  of  10,310 
kW;  (4)  a  new  67-foot-wide  and  250-foot- 
long  tailrace;  (5)  a  new  7.5-niile-long 
transmission  line;  and  (6)  other 
appurtenances.  Applicant  estimates  an 
average  annual  generation  of  56,700.000 
kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Pennsylvania 
Power  and  Light  Company. 


I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months,  llie  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $20,000. 

2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  7391-001. 

c.  Date  Filed:  May  17, 1985. 

d.  Applicant:  Power  House  Systems. 

e.  Name  of  Project:  Upper  Israel  River 
Dam. 

f.  Location:  Israel  River  in  Coos 
County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  William  Allin. 
Power  House  Systems,  Water  Street. 
Lancaster.  NH  03584. 

i.  Comment  Date:  January  21, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A 
reconstructed  15-foot-high,  222-foot-long 
concrete  capped  gabion  weir;  (2)  a 
reservoir  with  a  water  surface  area  of- 
3.25  acres,  a  gross  storage  capacity  of  20 
acre-feet,  and  a  water  surface  elevation 
of  914.5  feet  m.s.l.;  (3)  an  existing  12- 
foot-deep,  18-foot-wide,  and  390-foot- 
long  power  canal;  (4)  two  new 
powerhouses  located,  (a)  at  the  dam 
containing  one  generating  unit  with  an 
installed  capacity  of  21  kW,  and  (b)  390 
feet  downstream  from  the  dam 
containing  two  generating  units  with  an 
installed  capacity  of  250  kW  each  for  a 
total  installed  capacity  of  521  kW;  (5)  an 
existing  780-foot-long  tailrace;  (6)  a  new 
transmission  line,  300  feet  long;  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
generation  would  be  1,925,000  kWh.  The 
existing  dam  is  owned  by  the  Public 
Service  Company  of  New  Hampshire. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Public  Service 
Company  of  New  Hampshire. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

3  a.  Type  of  Application:  License 
(under  5  MW). 

b.  Project  No.:  9072-000. 
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c.  Date  Filed  April  1, 1985. 

d.  Applicant:  Northwest  Power 
Company.  Inc. 

e.  Name  of  P  eject:  East  Fork  Creek. 

f.  Location:  C  in  East  Fork  Creek  in 
Nevada  Count;  ;  California  within  Tahoe 
National  Fores  . 

g.  Filed  Pursi  lant  to:  Federal  Power 
Act.  16  U.S.C. :  91(a>-825(r). 

h.  Contact  P«  rson:  Mr.  J.  Ward 
MacDonald.  Ni  irthwest  Power 
Company.  Inc.,  Four  Embercadero 
Center,  Suite  1!  60,  San  Francisco,  CA 
94111. 

i.  Comment  I  late:  January  21, 1986. 

j.  Descriptior  of  Project:  The  proposed 
project  would  ( onsist  of:  a  &-foot-high, 
70-foot-long  dii  ersion  dam,  located  800 
feet  downstrea  ti  of  the  junction  of 
Weaver  Creek  and  East  Fork  Creek;  (2) 
a  48-inch-diami  ;ter,  5,620-fOot-long 
conduit;  (3)  a  3<  l-inch-diameter,  5,550- 
foot-long  penst  )ck:  (4)  a  powerhouse 
containing  a  sii  igle  4,950-kW  generating 
'unit,  operating  under  a  head  of  925  feet; 
and  (5J  4.2-mil^long.  60-kV  transmission 
line,  connecting  with  Pacific  Gas  and 
Electric  Comply  (PG&E)  system  via 
Nevada  Irrigafiion  District's  proposed 
Bowman-SpauUding  transmission  line. 
No  recreational  facilities  are  proposed. 
The  estimated  f-Z  million  kWh 
generated  anni  ally  would  be  sold  to 
PG&E. 

k.  This  notice  also  consists  of  the 
following  stanc  ard  paragraphs:  A3,  A9. 
B,  C.  and  Dl. 

4  a.  Type  of  i  Lpplication:  Preliminary 
Permit. 

b.  Project  No  :  9345-000 

c.  Date  Filedj  July  15. 1985. 

d.  Applicant:  Sumner  Hydro, 
Incorporated. 

e.  Name  of  Pi  oject:  Caballo  Dam 
Water  Power  P  -oject. 

f.  Location:  C  n  Rio  Grande  River,  near 
town  of  Truth,  n  Sierra  County,  New 
Mexico. 

g.  Filed  Pursi  ant  to:  Federal  Power 
Act.  16  U.S.C.  7J91(a}-825{r). 

h.  Contact  Pe  rson:  Ms.  Randi  McGinn, 
1600  Princeton  sE.  Albuquerque,  NM 
87106. 

i.  Comment  I  late:  January  21, 1986. 

j.  Descriptior  of  Project:  The  proposed 
project,  to  be  Ic  cated  at  the  existing 
outlet  of  the  Bu  -eau  of  Reclamation's 
(BOR)  Caballo  Dam,  would  consist  of: 
(1)  Two  7-foot-i  liameter,  600-foot-long 
penstocks:  (2)  c  ne  5-foot-diameter,  600- 
foot-long  penst  )ck;  (3)  a  powerhouse 
with  a  total  ins  ailed  capacity  of  3,714 
kW  operating  i  nder  a  head  of  40  feet; 
and  (4)  a  1.6-mi  e-long,  155-kV 
transmission  lii  le  to  connect  to  an 
existing  Plains  Slectricai  Co-operative 
Company  trans  [nission  line.  The 
Applicant  estir  lates  the  average  annual 
energy  general  on  at  15.11  GWh. 


k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9371-000. 

c.  Date  Filed:  August  1, 1985. 

d.  Applicant:  Browns  Valley 
Associates. 

e.  Name  of  Project:  Daguerre  Point 
Dam  Hydroelectric  Project. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers'  Daguerre  Point  Dam  on  Yuba 
River  in  Yuba  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman,  1350  New  York  Avenue, 
#600.  Washington,  DC  20005. 

i.  Comment  Date:  January  21, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  [1)  a  8-foot- 
diameter,  450-foot-long  penstock;  (2)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  3,600  kW 
operating  under  a  head  of  35  feet;  and 
(3)  a  12.5-kV,  600-foot-long  transmission 
line  connecting  the  project  with  an 
existing  Pacific  Gas  &  Electric  Company 
(PG&E)  line  northeast  of  the 
powerhouse. 

k.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  16.3 
million  kWh  would  be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  B,  C  and  D2. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9382-000. 

c.  Date  Filed:  August  1. 1985. 

d.  Applicant:  St.  George  Hydro 
Associates. 

e.  Name  of  Project:  Virgin  River 
Hydroelectric  Project. 

f.  Location:  On  Virgin  River,  near 
town  of  St.  George,  in  Washington 
County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman,  St.  George  Hydro 
Associates.  1350  New  York  Avenue, 
#600.  Washington.  D.C.  20005. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  10-foot- 
high.  250-foot-long  diversion  dam  at 
elevation  3,570  feet;  (2)  a  20-foot-wide, 
10-foot-deep.  36.000-foot-long  canal;  (3)  a 
6-foot-diameter.  1 ,000-foot-long 
penstock;  (4)  a  powerhouse  containing 
one  generating  unit  with  a  rated 
capacity  of  2.700  kW  operating  under  a 
head  of  750  feet;  and  (5J  a  100-foot-long. 
12.5-kV  transmission  line  to  connect  to 
an  existing  Washington  Company  Water 
Conservancy  District's  transmission 
line.  The  Applicant  estimates  the 


average  annual  energy  generation  at 
18.3  GWh. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  and  D2. 

7  a.  Type  of  Application:  Preliminat 
Permit. 

b.  Project  No.:  9422-000. 

c.  Date  Filed:  August  30. 1985. 

d.  Applicant:  Adirondack  Hydro 
Development  Corporation. 

e.  Name  of  Project:  Ogdensburg 
Project. 

f.  Location:  On  the  Oswegatchie  River, 
in  Ogdensburg,  New  York. 

g.  Filed  Pursuant  to;  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Malcolm  M. 
Preston,  Adirondack  Hydro 
Development  Corporation,  Market 
Street,  Potsdam  Industrial  Plaza, 
Potsdam,  NY  13676. 

i.  Comment  Date:  January  21, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  (1)  an  existing 
19-foot-high  and  350-foot-long  concrete 
gravity  dam,  including  a  sluice  gate 
structure  ^nd  intake  structure,  with  a 
crest  elevation  of  258  feet  mean  sea 
level;  (2)  an  existing  290-acre 
impoundment  with  total  storage 
capacity  of  1450  acre-feet  and  surface 
elevation  of  258  feet  mean  sea  level;  (3) 
a  proposed  integrated  powerhouse  and 
intake  approximately  60  feet  wide,  100 
feet  long,  and  containing  tvw  turbine/ 
generators  with  a  rated  capacity  of  1500 
kW  each.  Flow  will  discharge  to  the 
Oswegatchie  River  via  a  proposed 
tailrace  excavated  in  bedrock;  (4)  a 
proposed  flood  control  structure  of 
reinforced  concrete,  approximately  64 
feet  long,  35  feet  wide,  and  containing 
three  flood  gates  and  one  ice  sluice  gate, 
all  of  fabricated  steel;  (5)  a  proposed  40- 
foot  by  60-foot  reinforced  concrete 
equipment  and  control  building;  (6)  a 
proposed  13.2  kV  underground 
transmission  line  130  feet  in  length;  and 
(7)  appurtenant  facilities. 

The  estimated'annual  energy 
production  of  the  project  is 
approximately  14,000,000  kWh.  The 
estimated  net  hydraulic  head  is  11.5  feet 
Project  power  would  be  sold  to  Niagara 
Mohawk  Power  Corporation.  The  dam  is 
owned  by  the  City  of  Ogdensburg,  New 
York. 

k.  Proposed  Scope  and  Cost  of  Studies 
under  Permit:  A  preliminary  permit,  if 
issued,  does  not  authorize  construction. 
The  term  of  the  proposed  preliminary 
permit  is  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
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would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estiamtes  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $110,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
Ag,  B,  C,  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-9423-000. 

c.  Date  Filed:  September  3. 1985. 

d.  Applicant:  Summit  Energy  Storage, 
Inc. 

e.  Name  of  Project:  Summit  Energy 
Storage 

f.  Location:  On  the  Hudson  Run,  in 
Summit  and  Medina  Counties,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825{r). 

h.  Contact  Person:  Mr.  David  C. 
Willett,  Liberty  Building,  Suite  1000,  424 
Main  Street,  Buffalo.  NY  14202-3592. 

i.  Comment  Date:  January  17, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  1.  An  existing 
limestone  mine,  known  as  the  Norton 
Mine,  forming  a  lower  reservoir  of 
approximately  8000  acre-feet  capacity  at 
an  elevation  of  1100  to  1200  feet  below 
mean  sea  level;  2.  a  proposed  upper 
reservoir  of  maximum  elevation  1100 
feet  above  mean  sea  level  and  300  acres 
in  area,  impounded  by  a  series  of  new 
earth  or  rockHll  dams,  approximately 
8000  feet  in  length  and  approximately  75 
feet  (maximum)  in  height;  3.  a  proposed 
powerhouse  to  be  located  in  caverns  . 
excavated  below  the  existing  mine 
workings,  and  containing  six  250  MW 
reversible  pump  turbine/motor 
generators;  4.  proposed  concrete  and 
steel-lined  tunnels  and  shafts,  of 
maximum  28-foot  diameter,  which  will 
convey  flows  between  upper  and  lower 
reservoirs,  provide  access  to  subsurface 
installations,  and  act  as  vents;  5. 
proposed  switchyard,  control  building, 
maintenance  building,  and  hoist  works, 
all  to  be  located  at  the  surface;  6.  a 
proposed  345  kV  transmission  line 
approximately  3  miles  in  length;  and  7. 
appurtenant  facilities.  The  proposed 
project  will  operate  only  as  a  pumped- 
storage  facility,  with  a  storage  capacity 
of  approximately  15,000  megawatt-hours 
based  on  an  installed  1,500  MW 
capacity  operating  in  10  hour  cycles.  The 
net  hydraulic  head  is  about  2200  feet. 
Project  power  would  be  sold  to  utilities 
of  the  Central  Area  Power  Coordination 
Group. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  B,  C.  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 


does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  30  months,  liie  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of-the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $900,000. 
9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9466-000. 

c.  Date  Filed:  September  17, 1985. 

d.  Applicant:  Gaiawatt  Associates. 

e.  Name  of  Project:  Upper  Whitewater 
Project. 

f.  Location:  On  the  Millers  River  near 
the  Town  of  Athol,  Worchester  County, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-^B25  (r). 

h.  Contact  Person:  Robert  E.  King, 
Gaiawatt  Associates,  170  Barretts  Mill 
Rd..  Concord.  MA  01742. 

i.  Comment  Date:  January  21, 1986. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  An  existing 
210-foot-long,  13-foot-high  concrete 
gravity  dam;  (2)  a  reservior  having  a 
surface  area  of  3  acres,  a  storage 
capacity  of  42  acre-feet  and  a  normal 
water  surface  elevation  of  575  feet  msl; 
(3)  an  existing  350-foot-long  power  canal 
approximately  5  feet  deep  and'15  feet 
wide;  (4)  an  existing  powerhouse 
containing  two  generating  units,  (one  of 
which  may  be  located  at  the  dam), 
having  a  total  installed  capacity  of  375 
kW;  (5)  an  exising  250-foot-long  tailrace 
approximately  15  feet  wide  and  4  feet 
deep;  (6)  a  new  300-foot-Iong,  12-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  existing  dam  and  project 
facilities  are  owned  by  UTD 
Corporation/Union  ButterHeld  Division 
of  Litton  Industries.  The  Applicant 
estimates  the  average  annual  generation 
would  be  2,450,000  kWh. 

k.  Purpose  of  Project:  All  project 
energy  would  be  sold  to  the 
Massachusetts  Electric  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 


studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $25,000. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-9507-000. 

c.  Date  Filed:  October  1, 1985. 

d.  Applicant:  Long  Lake  Energy 
Corporation. 

e.  Name  of  Project:  Green  Island. 

f.  Location:  On  the  Hudson  River  in 
Troy  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825  (r). 

h.  Contact  Person:  Mr.  Paul  J.  Elston, 
420  Lexington  Avenue,  Suite  440,  New 
York,  NY  10170. 

i.  Comment  Date:  January  21, 1986. 

j.  Description  of  Project:  The 
Applicant  proposes  to  develop  the 
presently  unutilized  capacity  at  the  Troy 
Lock  and  Dam,  owned  by  the  U.S.  Army 
Corps  of  Engineers  and  licensed  to  the 
Niagara  Mohawk  Power  Corporation  for 
the  existing  Green  Island  Project  No.  13. 
The  proposed  project  would  consist  of: 
(1)  A  proposed  gated  intake  structure  to 
control  flow  to  the  powerhouse;  (2)  a 
proposed  250-foot-wide  and  220-foot- 
long  forebay  to  be  located  adjacent  to 
the  west  lock  wall;  (3)  a  proposed 
powerhouse  to  contain  three  to  six 
turbine/generators  for  an  installed 
capacity  of  20,000  kW;  (4)  a  proposed 
tailrace;  (5)  a  proposed  switchyard;  (6) 
new  transmission  lines;  and  (7) 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  50  million  kolowatt- 
hours  under  an  hydraulic  head  of  13.5 
feet. 

k.  Purpose  of  Project:  Project  power 
will  be  sold  to  the  Niagara  Mohawk 
Power  Corporation. 

I.  This  notice  alse  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit — A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  term  of  the  proposed 
preliminary  permit  is  36  months.  The 
work  proposed  under  the  preliminary 
permit  would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  results  of  these 
studies  Applicant  would  decide  whether 
to  proceed  with  more  detailed  studies, 
and  the  preparation  of  an  application  for 
license  to  construct  and  operate  the 
project.  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be 

Sieaooo. 
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11  a.  Type  of  >  ipplication:  New 
LJcense  (Minor). 

b.  Project  No.:  308-001. 

c.  Date  Filed:  1  'ebruary  19, 1985. 

d.  Applicant:  I  acific  Power  and  Light 
Company. 

e.  Name  of  Pre  ject:  Wallowa  Falls. 

f.  Location:  Or  the  East  Fork  Wallowa 
River  and  Royal  purple  Creek  in 
Wallowa  Countjj.  Oregon  near  the  town 
of  Joseph,  within  the  Wallowa  Whitman 
National  Forests 

g.  Filed  Pursue  nt  to:  Federal  Power 
Act  16  US.C.  791  (a}-825  (r). 

h.  Contact  Per  ion:  Mr.  Lee  D. 
Weislogel,  Vice  >resident.  920  S.W. 
Sixth  Avenue.  P<  rtland.  OR  97204. 

Mr.  Lee  Sherlii  le,  Leighton  and 
Sherline.  Sui  le  101. 1010 
Massachuse  :ts  Avenue  NW., 
Washington  DC  20001 

Hugh  Smith.  E  iquire.  Stoel,  Rives. 
Boley.  Frasej'  &  Wyse.  900  S.W. 
Fifth  Avenu*.  Portland.  OR  97204- 
126& 

i.  Conunent  Da  le:  February  3. 1986. 

j.  Description  <  f  Project:  The 
construction  pro  ect  consists  of:  (1)  A  2- 
foot-high,  7-foot-  ong  concrete  diversion 
dam  at  elevation  5.836  feet  on  Royal 
PUrple  Creek  ha\  ing  a  1-foot-wide 
spillway;  (2)  an  8  -inch-diameter,  240- 
foot-long  woodstive  and  pvc  pipeline 
discharging  flowii  into  the  Wallowa 
Falls  forebay,  20(  i  feet  upstream  of  the 
dam;  (3)  an  18-foi  )t-high,  125-foot-long 
rockniled  log  crili  dam  at  elevation  5.795 
feet  having  a  24-:  oot-wide  spillway 
creating:  (4)  a  2  a  ere  forebay;  (5)  a  5,688- 
foot-long  steel  pe  nstock  varying  in 
diameter  from  18  inches  to  16-inches;  (6) 
a  powerhouse  co  itaining  a  single 
generating  unit  w  ith  a  rated  capacity  of 
1,100  kW  operati  ig  under  a  head  of 
1.168  feet  produc  ng  an  average  annual 
energy  output  of  '  million  kV^;  (7)  a 
tailrace  discharg  ng  project  flows  into 
the  West  Fork  Wallowa  Riven  and  (8)  a 
20-foot-long,  7.2-1  ,V  transmission  line 
which  connects  t )  Pacific's  Wallowa 
Falls  Substation. 

k.  Purpose  of  P  roject:  Project  power 
will  continue  to  \  e  used  to  assist  Pacific 
Power  and  Light  !!!ompany  in  meeting  its 
customer's  electr  c  loads. 

1.  This  notice  a  so  consists  of  the 
following  standa  d  paragraphs:  A3.  A9, 
B.  C.  Dl. 

12  a.  Type  of  A  pplication:  Transfer  of 
License. 

b.  Project  No.:  '-3410-002. 

c.  Dale  Filed:  C  ctober  17, 1985. 

d.  Applicants:  Voods  Lake 
Association  and  /Voods  Lake  Hydro  Co. 

e.  Name  of  Pro  eel:  Woods  Lake. 

f.  L.ocation:  On  lime  Creek,  a  tributary 
to  Frying  Pan  Cr<  ek,  in  Eagle  County. 
Colorado. 


g.  Filed  Pursuant  to:  Federal  Power 
Act.  Part  1.  Section  8. 

h.  Contact  Person: 

Mr.  Russell  Scott.  Jr..  P.O.  Box  4257. 
Aspen,  Colorado  81611 

Kenneth  M.  Knight.  Esq.,  Knight  and 
Lesher.  P.C.  3201  East  2nd  Avenue. 
Suite  300,  Denver,  Colorado  80206, 
(303)  321-2929. 

i.  Comment  Date:  January  13. 1986. 

j.  Description  of  Project:  Woods  I^ke 
Association  (Licensee)  was  issued  a 
license  for  the  Woods  Lake  Project  on 
Februarj'  1, 1983.  Licensee  proposes  to 
transfer  the  license  to  Woods  Lake 
Hydro  Co.  The  project  is  located  in 
Sections  23  and  24,  Township  7  South, 
Range  83  West,  of  the  Sixth  Principal 
Meridian.  The  project  is  existing  and 
consists  of  a  concrete  diversion 
structure  structure,  a  small  reservoir,  a 
pipeline/penstock,  a  powerhouse 
containing  a  30-kW  turbine-generator 
unit,  and  a  1.02-mile-long  transmission 
line.  Project  power  is  utilized  by  the 
Woods  Lake  Area  Owners  Association. 
The  project  is  located  within  the  White 
River  National  Forest. 

k.  This  notice  also  consists  of  the 
followiiig  standard  paragraphs:  B,  C  and 
D2. 

13  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  P-4738-002. 

c.  Date  Filed:  October  26, 1984. 

d.  Applicant:  McCrew,  McMaster  & 
Koch. 

e.  Name  of  Project:  Glacier  Creek. 

f.  Location:  On  Glacier  Creek, 
tributary  to  the  Nooksack  River,  in 
Whatcom  County,  Washington,  and 
affecting  U.S.  lands  within  the  Mt.  Baker 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Neil  H. 
Macdunald  McCrew.  McMaster  &  Koch, 
P.O.  Box  31359,  Seattle,  WA  98103. 

i.  Comment  Date:  January  31, 1986. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
A  10-foot-high  60-foot-long  reinforced- 
concrete  diversion  structiu-e;  (2)  a 
10,350-foot-long,  48-inch-diameter  steel 
penstock;  (3)  a  powerhouse  containing  a 
generating  unit  rated  at  5,000-kW 
operated  at  a  head  of  530  feet  and  at  a 
flow  of  130  cfs;  (4)  a  100-foot-long 
tailrace;  (5)  a  2.7-mile-long,  13.8-kV 
underground  transmission  line;  (6)  a 
13.8/55-kV  switchyard;  and  (7)  a  400- 
foot-long  access  road  to  the  powerhouse 
and  a  1,500- foot-long  access  road  to  the 
diversion  structure. 

The  applioaton  was  filed  during  the 
term  of  Applicant's  preliminary  permit. 
Applicant  estimates  that  the  average 
annual  enei^y  generation  would  be  22 


million  kWh  and  that  the  1985  total 
project  cost  would  be  $7,500,000. 

k.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electrical 
power  which  will  be  placed  on  the 
power  grid. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C,  and  Dl. 

14  a.  Type  of  Application:  Major 
License  (over  5  MW) — Existing  Dam. 

b.  Project  No.:  6902-003. 

c.  Date  Filed:  October  8, 1985. 

d.  Applicant:  City  of  New 
Martinsville. 

e.  Name  of  Project:  Willow  Island 
Lock/Dam. 

f.  Location:  Ohio  River  in  Pleasant 
County,  West  Virginia  and  Washington 
County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Contact  Person:  Mr.  Michael 
Francis,  City  Attorney.  City  of  New 
Martinsville.  Brennan  &  Francis.  P.O. 
Drawer  68.  New  Martinsville,  WV  26155. 

i.  Comment  Date:  January  31, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  head  created 
by  the  existing  Corps  of  Engineers' 
Willow  Island  Locks  and  Dam,  and 
would  consist  of:  (1)  A  proposed  980- 
foot-long  approach  chaiuiel  with  varying 
widths  from  122  feet  to  320  feet;  (2)  a 
proposed  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
35  MW;  (3)  a  proposed  865-foot-long  exit 
channel  with  varying  widths  from  114 
feet  to  190  feet;  and  (4)  a  proposed  1.6 
mile-long  transmission  line  tying  into  the 
existing  Monongahela  Power  Company 
System.  The  Applicant  estimates  an 
average  annual  energy  production  of  181 
GWh. 

k.  Purpose  of  Project:  Power  would  be 
sold  to  Monongahela  Power  Company. 

i.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  and  C. 

15  a.  Type  of  Application:  Exemption. 

b.  Project  No:  9169-000. 

c.  Date  Filed:  May  6. 1985. 

d.  Applicant:  Boston  Power  Company. 

e.  Name  of  Project:  Thompson's  Mills. 

f.  Location:  At  Thompson's  Mills 
millrace  in  Linn  County.  Oregon. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mert  Hunking. 
Hydro-Watt  Systems,  1150  N.W.  5th 
Place.  Canby.  OR  97013. 

i.  Comment  Date:  January  13, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  converting  one 
of  the  three  existing  turbines  from 
mechanical  power  to  electrical  power 
generation.  "The  capacity  of  the 
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generator  would  be  100  kW  with  an 
average  annual  generation  of  600,000 
kWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  an  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  project 

k.  Purpose  of  Project*  Project  power 
would  be  sold. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C.  and  D3a. 

16  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9377-000. 

c.  Date  Filed:  August  1. 1985. 

d.  Applicants:  City  of  Tacoma 
Department  of  Public  Utilities  and 
Public  Utility  District  No.  1  of  Jefferson 
County,  Washington. 

e.  Name  of  Project:  Big  Quilcene. 

f.  Location:  On  the  Big  Quilcene  River 
in  Jefferson  County,  Washington  near 
the  town  of  Quilcene  partially  within  the 
Olympic  National  Forest. 

g.  Filed  Piu-suants:  Federal  Power  Act 
16  U.S.C.  791(a)-«25(r). 

h.  Contact  Person:  Paul  J.  Nolan. 
Director,  City  of  Tacoma,  Department  of 
Public  Utilities,  P.O.  Box  11007,  Tacoma. 
Washington  98411,  J.R.  Kint.  Manager. 
Public  Utility  District  No.  1  of  Jefferson 
County,  Washington,  Jefferson  County 
Courthouse.  P.O.  Box  1331,  Port 
Townsend.  Washington  98368. 

i.  Comment  Date:  January  31, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  15-foot- 
high.  50-foot-long  rock  and  timber  dam, 
at  elevation  1.305  feet  (2]  an  intake 
structure  located  at  the  existing  dam;  (3) 
a  23.760-foot-long  pipeline;  (4]  a  surge 
tank;  (5)  a  6-foot-diameter,  2.400-foot- 
long  penstock;  (6)  a  powerhouse 
containing  a  single  generating  unit  with 
a  capacity  of  10.000  kW  and  producing 
an  estimated  average  annual  energy 
output  of  50  million  kWh;  (7)  a  tailrace; 
and  (8)  a  1.5-mil^-long  transmission  line 
tying  into  the  ^sting  12-kV  system  of 
Pudget  Sound  Power  and  Light 
Company. 

A  preliminary  permit,  if  issued  does 
not  authorize  construction.  The 
Applicant  seeks  a  36  month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project.  No  new  access 
road  will  be  needed  for  the  purpose  of 
conducting  these  studies.  The  estimated 
cost  for  conducting  these  studies  is 
$200,000. 

k.  Purpose  of  Project  Project  power 
would  be  used  by  the  City  of  Tacoma. 


L  This  notice  also  consist*  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  B,  C  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9405-000. 

a  Date  Filed:  August  16, 1965. 

d.  Applicant:  Millstream  Hydro. 

e.  Name  of  Project:  Huckins  Mill  Dam. 

f.  Location:  On  the  Suncook  River  in 
Merrimack  County,  New  Hampshire. 

g.  Filed  Pursuant  Federal  Power  Act, 
16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  John  R. 
Lavigne,  Jr.,  Millstram  Hydro,  Box  287, 
Bradford,  NH  03221. 

i.  Comment  Date:  January  31, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
10.5-foot-high.  146-foot-long  concrete 
gravity  dam;  (2)  a  reservoir  with  a 
surface  area  of  30  acres,  a  storage 
capacity  of  200  acre-feet  and  a  normal 
water  surface  elevation  of  330  feet  m.s.l.; 

(3)  an  existing  concrete  intake  structure; 

(4)  a  new  8-foot-diameter,  200-foot-long 
steel  penstock;  (5)  a  new  concrete 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  500  kW;  (6]  a 
new  10-foot-deep,  20-foot-Iong  earth 
tailrace;  (7)  an  existing  transmission 
line,  600  feet  long;  and  (8]  appurtenant 
facilities.  The  Applicant  estimates  the 
average  annual  generation  would  be 
1,700,000  kWh.  The  existing  dam  is 
owned  by  Mr.  George  R.  Wiggin,  Epson, 
New  Hampshire. 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  Concord  Electric  or  the 
Publis  Ser\'ice  Company  of  New 
Hampshire. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  and  D2. 

m.  Proposed  Scope  of- Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estiamtes  that  the  cost  of  the 
studies  under  permit  would  be  $12,000. 

18.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9432-000. 

c  Date  Piled:  September  4, 1985. 

d.  Applicant  The  Town  of 
Easthampton.  Massachusetts. 

e.  Name  of  Project:  Manhan  River 
Dam. 


f.  Location:  Manhan  River  in 
Hampshire  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Steven  D. 
Johnson,  Hampshire  County  Planning 
Department,  99  Main  Street-Courthouse, 
Northampton.  MA  01060. 

i.  Comment  Date:  January  13, 1986. 

j.  Competing  Application:  Project  No. 
9139;  Date  Filed:  April  29, 1985. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existing  6-foot-high,  95-foot-long 
concrete  gravity  dam:  (2)  a  reservoir 
with  a  surface  area  of  9  acres,  a  storage 
capacity  of  324  acre-feet,  and  a  normal 
water  surface  elevation  of  126.5  feet 
USGS;  (3j  an  existing  concrete  intake 
structure;  (4)  an  existing  2B-foot-long 
concrete  flume;  (5)  a  new  powerhouse 
containing  two  generating  units  with  a 
capacity  of  71  kW  each  for  a  total 
installed  capacity  of  142  kW;  (6)  a  new 
transmission  line,  200  feet  long;  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  700.000  kWh.  The  existing  dam 
is  owned  by  the  Town  of  Easthampton. 
Massachusetts. 

I.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Western 
Massachusetts  Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  B,  C, 
andD2. 

n.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a        • 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  fmancial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $30,000. 

19.  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9525-000. 

c.  Date  Fled:  October  4. 1985. 

d.  Applicant:  Tuolumne  Regional 
Water  District,  County  of  Tuolumne,  and 
Tuolumne  County  Water  District  No.  1. 

e.  Name  of  Project:  Mill  Creek. 

f.  Location:  On  Mill  and  Cascade 
Creeks,  tributaries  of  the  Middle  Fork 
Stanislaus  River,  near  Strawberry,  in 
Tuolumne  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Gary  N.  Egger. 
Tuolunme  Regional  Water  District,  P.O. 
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Box  372a  Sonera.  Ci  L  95370.  (209)  532- 
5536. 
I.  Comment  Date:  anuary  13, 1988. 
j.  Competing  Appl  cation:  Project  No8. 
9046-000  and  9048-O  (0;  Date  Filed: 
March  25. 1985. 

k.  Description  of  P  -oject:  The 
proposed  project  wo  ild  consist  of:  (1) 
An  8-foot-high.  12-fo(  it-wide.  20-foot- 
long  diversion  struct  ire  across  Cascade 
Creek  at  elevation  6.  WO  feet  msl;  (2)  a 
30-inch-diameter,  3,0  )0-foot-long 
pipeline  transporting  water  from 
Cascade  Creek  and  c  ischarging  to  Mill 
Creek  at  elevation  5,i  120  feet  msl;  (3)  a 
50-foot-high.  100-foot  wide.  150-foot-long 
regulating  and  divers  on  structure  across 
Mill  Creek  at  elevati<  n  5.360  feet  msl. 
creating  a  400  acre-fc  ot  reservoir  with  a 
surface  area  of  7.5  ac  res  and  a  normal 
maximum  surface  ele  vation  of  5,520  feet 
msl;  (4)  a  30-inch-diai  tieter.  4.300-foot- 
long  pipeline;  (5)  a  30  inch-diameter. 
1.300-foot-long  penstc  ck;  (6)  a 
powerhouse  located  i  djacent  to  Mill 
Creek  at  elevation  4,C  90  feet  msl. 
containing  a  single  P(  Iton  turbine- 
generator  unit  with  a  rated  capacity  of 
3.7  MW  and  producin  g  an  estimated 
average  annual  geneife tion  of  18.2  GWh; 
(7)  a  tailrace;  and  (8)  k  7-mile-long.  17- 
kV  transmission  line  nterconnecting  the 
project  to  an  existingbacific  Gas  and 
Electric  Company  (PO&E)  line  at  Cow 
Creek  and  Highway  108.  Applicant 
intends  to  sell  projecti  power  to  PG&E. 
The  project  would  oc(  ;upy  Stanislaus 
National  Forest  lands 

A  preliminary  perm  it.  if  issued,  does 
not  authorize  construi  ;titon.  Applicant 
seeks  issuance  of  a  piehminary  permit 
to  investigate  project  jesign 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depe  nding  upon  the 
outcome  of  the  studieii,  the  AppUcant 
would  decide  whethei  to  proceed  with 
an  application  for  dev  elopment. 
Applicant  estimates  t!  lat  the  cost  of  the 
studies  under  permit  \  /ould  be  $250,000. 

1.  This  notice  also  omsists  of  the 
following  standard  paragraphs:  A8,  B.  C 
andD2. 

Standard  Paragraphs 

A3.  Development  A  jplication — Any 
qualified  developmen  applicant 
desiring  to  file  a  comp  eting  application 
must  submit  to  the  Co  nmission.  on  or 
before  the  specified  c(  mment  date  for 
the  particular  appiical  on.  a  competing 
development  applicati  jn,  or  a  notice  of 
intent  to  file  such  an  s  pptication. 
Submission  of  a  timelj  notice  of  intent 
allows  an  interested  flrson  to  file  the 
competing  developmept  application  no 
later  than  120  days  afttr  the  specified 
comment  date  for  the  particular 


application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  conunent  date  fdr 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  {ui  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
fiHng  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 


applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
apphcation  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(8)  named  in  this  public  notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to    . 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "Comments", 
"Notice  of  Intent  To  File  Competing 
Application",  "Competing  Application". 
"Protest"  or  "Motion  to  Intervene",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20428.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of     ' . 
Project  Management.  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 

or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

B\.  Agency  Comments — ^Federal, 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildhfe  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act.  the  Historical 
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and  Archeological  Preservation  Act.  the 
National  Environmental  Policy  Act.  Pub. 
L.  No.  8-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  conTmed  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  set  to  the 
Applicants  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments:— The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agencyties)  are 
requested,  for  the  purposes  set  forth  in 
section  406  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  cleariy  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  Stale 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 


wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  em 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  December  3, 1985. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-28844  Filed  12-5-85;  8:45  am] 
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Office  of  Energy  Research 

Health  and  Environmentai  Research 
Advisory  Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Health  and  Environmental  Research 
Advisory  Committee  (HERAC). 

Date  and  time:  )anuary  9, 1986 — 9K)0  a.m.- 
5:00  p.m.  January  la  1986—8:30  a.m.-Noon. 

Place:  Health  Research  laboratory 
Auditorium,  L,os  Alamos  National 
Laboratory,  Los  Alamos,  New  Mexico. 

Contact:  David  A.  Smith,  Department  of 
Energy,  OfTice  of  Health  and  Environmental 
Research  (ER-72),  Office  of  Energy  Research. 
Washington  DC  20545.  Telephone:  301/353- 
2987. 

Purpose  of  the  committee:  To  provide 
advice  on  a  continuing  basis  to  the  Secretary 
of  the  Department  of  Energy  (DOE),  through 
the  Director  of  Energy  Research,  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  development  and  implemntation 
of  the  Health  and  Environmental  Research 
(HER)  program. 

Tentative  agenda:  Briefings  and 
discussions  of: 

Thursday,  January  8, 1986 

•  Presentations  by  Los  Alamos  National 
Laboratory  Staff. 

•  Public  comment  (10  minute  rule). 

Friday,  January  IB,  1986 

•  Report  from  HERAC  Subcommittee  on 
Ecology. 


•  Report  from  HERAC  Subcommittee  on 
Radiation  Biology. 

•  HERAC  Subcommittee  on  Biotechnology 
Discussion. 

•  New  Business  Discussion. 

•  Public  comment  (10  minute  rule). 

Public  Participatioa 

The  meeting  is  open  to  the  public.  Written 
statements  may  be  filed  with  the  Committee 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  Items  should 
contact  David  A.  Smith  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda.  The 
Chairperson  of  the  committee  is  empowered 
to  conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information  Public 
Reading  Room.  IE-19a  Forrestal  Building. 
1000  Independence  Avenue.  SW., 
Washington.  DC  between  9-.00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC,  on  December  3. 
1985. 

J.  Robert  Fraaklin, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  85-29015  Filed  12-5-«5:  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Weeic  of  November  4  Through 
November  8, 1985 

During  the  week  of  November  4 
through  November  B,  1965.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Remedial  Orders 

Liberty  Trading  Company,  Ray  Levrier,  11/6/ 
85;  HRO-018J 
Liberty  Trading  Co.  and  Ray  Levrier 
(collectively  referred  to  as  Liberty)  objected 
to  a  Proposed  Remedial  Order  which  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  the  firm  on  April  29, 1983.  In  the 
Proposed  Remedial  Order,  the  ERA  focused 
on  two  groups  of  crude  oil  resale 
transactions.  First.  ERA  found  that  during  the 
period  July  through  November  1980  Liberty 
received  illegal  revenues  totalling 
$1,135,024.19  by  reselling  crude  oil  at  prices  in 
excess  of  those  permitted  by  10  CFR  212.186 
(the  layering  regulation]  and  210.62  (the 
normal  business  practices  rule).  Second.  ERA 
found  that  in  certain  other  transactions 
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!  peri(  id 


during  the  audit 
CFR  212.182  and  212. 
excess  of  the  firm's 
markup  of  S0.20per 
amount  equals  $191. 
the  Proposed  Remed 
issued  as  a  final  Ord^r. 
in  the  first  group  of 
failed  to  show  that  it 
economic  function  in 
would  justify  a  mark 
second  group  of 
determined  that  Libe^y 
exceeded  its  perm! 
September  and  Octol^r 
issues  discussed  in 
include:  (i)  The 
validity  of  the  layeriii; 
agency's  interprelatic  n 
regulation:  and  (iii 
Ray  Levrier. 


,  Liberty  violated  10 
183  by  charging  prices  in 
p  ermissible  average 
barrel.  This  violation 
qp6.7X  In  concluding  that 
I  Order  should  be 
the  DOE  found  that. 
I^nsactions,  Liberty 
performed  any  valuable 
its  transactions  which 
I  ip.  With  respect  to  the 
the  DOE 
8  average  markup 
average  markup  in 
1980.  The  important 
Decision  and  Order 
and  procedural 
regulation;  (ii)  the 
of  the  layering 
personal  liability  of 


tram  actions. 


ss  ble  I 
tote 
the 
!  subst:  intive 


tile 


Admi  listration. 


u 


the 


1  pnc  es 


Su  bpart  1 


D)E 


Mountain  Fuel  Suppl ' 

Regulatory 

HRO-0O85:  KRZApOOSi 
Mountai.-:  Fuel  Si 
Proposed  Remedial  0^der 
issued  to  the  firm  on 
the  ERA  found  that 
crude  oil  at  prices  tha 
applicable  ceiling 
to  10  CFR  Part  212^ 
considering  the  firm's 
Objections,  the  DOE 
should  be  issued  as  a 
this  conclusion,  the 
contention  that  a . 
established  by  referer  c 
crude  oil  specified  in 
contracts  between 
purchasers  of  the 
DOE  determined  that 
percent  working  interest 
properties  in  question 
liable  for  the  overchai  g 
taken  in  kind  by  roya 
owners.  This  Decision 
granted  ERA's  motion  to 
this  proceeding  Wexp  -o 
succeeded  Mountain 
50  percent  interest  owfier 
properties  in  question 
granted  ERA's  motion 
provisions  of  the  PRO 
Fuel  to  pay  interest  or 
overcharges  up  to  the 
payment  of  the  overdJarge; 


I  post  ;d 


I  Sp<  CI 

I  cmc  e 


bta 


Petition  for  Special 

Air  Transport 
85;  HEG-0035 
The  trade  associatic  n 
scheduled  airlines — th  i 
Association  of  Americp 
DOE  retrieve  funds  o 
consent  orders  which 
into  the  United  States 
special  refund  proceedings 
distribute  those  funds 
dismissing  the  Petition , 
and  Appeals  held  that 
party  to  the  consent  oijders 
standing  to  challenge 
through  a  Petition  for 
under  10  CFR  Part  205 
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11/8/85; 
KRZ-0006 
Co.  objected  to  a 
which  the  ERA 
ily  15. 1982.  In  the  PRO. 
firm  sold  volumes  of 
exceeded  the 
established  pursuant 
D.  After 
Statement  of 
( oncluded  that  the  PRO 
final  Order.  In  reaching 
rejected  the  firm's 
price  could  be 
e  to  the  sales  price  for 
series  of  individual 
ific  producers  and 
oil.  In  addition,  the 
is  the  operator  and  50 

owner  of  the 
Mountain  Fuel  was 
jes  attributable  to  oil 
ly  and  working  interest 
and  Order  also 
join  as  a  party  to 
Co..  the  firm  that 
I  uel  as  the  operator  and 
of  one  of  the 
Finally,  the  DOE 
to  modify  the  remedial 
to  require  Mountain 
the  amount  of  the 
ime  the  firm  remits 
IS  to  the  DOE. 


Redress 


Associc  Hon  of  America.  11/4/ 


of  domestic 
Air  Transport 
I — requested  that  the 
ined  as  a  result  of 
deposited  directly 
Treasury  and  institute 

to  attempt  to 
to  injured  parties.  In 
the  Office  of  Hearings 
the  ATA,  as  a  third 

involved,  lacked 
I  \\e  remedies  in  them 
i  pecial  Redress  relief 
Subpart  R. 


Interlocutory  Order 

Economic  Regulatory  Administration,  11/5/ 
85;  KRZ^OOOl:  KRZ-O002;  KRZ-0003; 
KRZ-O004 
The  economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy  (DOE) 
filed  the  following  four  motions  and  requests 
pertaining  to  an  evidentiary  hearing  which 
will  be  conducted  in  connection  with  an 
enforcement  proceeding  initiated  against 
Consolidated  Materials,  Inc.:  (i)  A  Motion  for 
Leave  to  File,  (ii)  a  Motion  for 
Reconsideration  of  a  denial  of  an  earlier 
Motion  for  Leave  to  File,  (iii)  a  Request  to 
Present  Testimony  in  accordance  with  the 
terms  of  a  Decision  and  Order  issued  on 
October  16, 1985,  Consolidated  Materials, 
Inc.,  13  DOE  \  83.041  (1985).  and  (iv)  a 
Request  for  the  Issuance  of  Subpoenas.  In 
considering  the  motions  and  requests 
described  above,  the  OHA  determined  that 
the  Motion  for  Leave  to  File  should  be 
dismissed,  that  the  Motion  for 
Reconsideration  should  be  denied,  that  the 
Request  to  Present  Testimony  should  be 
granted,  and  that  the  Request  for  Issuance  of 
Subpoenas  should  be  granted. 

Supplemental  Order 

Clark  Oil  &  Refining  Corporation/Apex  Oil 
Company,  11/5/85;  KRX-0002;  KRX-0003 
Clark  Oil  &  Refining  Corporation  and  Apex 
Oil  Company  (collectively  "Clark")  fUed  a 
petition  for  review  of  two  Special  Report 
Orders  (SROs)  that  were  issued  to  Clark  by 
the  Office  of  Hearings  and  Appeals  on 
October  10. 1985.  Clark  Oil  6-  Refining  Corp., 
13  DOE  I  83.038  (1985);  Clark  Oil  fr  Refining 
Corp.,  13  DOE  \  83.037  (1985).  In  its  petition 
for  review,  Claric  argued  that  the  SROs 
should  be  rescinded  since  they  were 
procedurally  invalid  and  imposed  an 
improper  self-audit  burden  upon  Clark.  In 
considering  Clark's  petition,  the  DOE 
determined  that  the  issuance  of  the  SROs 
was  procedurally  correct  and  that  Clark  had 
failed  to  substantiate  its  claim  that  the  report 
requirements  of  the  SROs  are  unduly 
burdensome.  Accordingly.  Clark's  petition  for 
review  was  denied. 

Refund  Applications 

Bayou  State  Oil  Company,  Ida  Gasoline, 
Ina/Freeman  Oil  Company  et  al.,  11/5/ 
85;  RF117-11  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund  filed 
by  retailers  and  resellers  of  Bayou  State  Oil 
Company  covered  petroleum  products.  The 
claimants  applied  for  refunds  based  on  the 
procedures  outlined  in  Bayou  State  Oil 
Company.  12  DOE  I  85,161  (1985).  All  of  the 
applicants  were  large  resellers  of  Bayou  State 
products  who  demonstrated  that,  on  a 
volumetric  basis,  they  were  eligible  for 
refunds  exceeding  $5,000.  All.  however, 
elected  to  limit  their  claims  to  the  $5,000 
threshold  amount,  and  therefore  did  not  have 
to  demonstrate  injury  in  this  proceeding.  The 
applicants  established  that  the  fuel  oil  they 
purchased  originated  with  Bayou  State.  After 
examining  the  applications  and  supporting 
documentation,  the  DOE  concluded  that  the 
applicants  should  receive  refunds  at  the 
threshold  amount.  The  refunds  granted  in  this 
decision  total  $36,020.  including  interest. 


Gulf  Oil  Corporation/Bill's  Gulf  et  al., 
11/5/85:  RF40-1806etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  43  Applications  for  Refund  filed 
by  purchasers  of  Gulf  Oil  Corporation 
petroleum  products.  The  claimants  applied 
for  refunds  baspd  on  the  procedures  outlined 
in  Gulf  Oil  Corp.,  12  DOE  \  85.048  (1984). 
governing  the  disbursement  of  settlement        > 
funds  received  from  Gulf  pursuant  to  a  1978 
consent  order.  All  of  the  claimants 
demonstrated  that  they  would  not  have  been 
required  to  reduce  selling  prices  to  their 
customers  by  the  amount  of  refund  received, 
and  they  had  purchased  products  directly 
from  Gulf.  Therefore,  the  DOE  concluded  that 
the  claimants  should  receive  a  total  of 
S50.735,  consisting  of  $43,897  in  principal  and 
$8,838  in  accrued  interest. 

Gulf  Oil  Corporation/Commander  Oil  Corp. 
et  al,  11/7/85;  RF40-1469  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  a  total  refund  of  $155,952.37  in 
principal  and  $24,287.67  in  accrued  interest 
for  Commander  Oil  Corporation  and  eleven 
other  applicants  who  were  direct  purchasers 
of  Gulf  Oil  Corporation  petroleum  products. 
The  approval  was  made  pursuant  to  the 
special  refund  procedures  set  forth  in  Gulf 
Oil  Corp.,  12  DOE  |  85.048  (1984). 

Gulf  Oil  Corporation/J.C.  Roberts  Oil  Co.  et 
al.,  11/7/85:  RF40-462  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  a  total  refund  of  $72,152.73  in 
principal  and  $11,236.90  in  interest  for  J.C. 
Roberts  Oil  Co.  and  16  other  applicants  who 
were  direct  purchasers  of  Gulf  Oil 
Corporation  petroleum  products.  The 
approval  was  made  in  accordance  with  the 
special  refund  procedures  set  forth  in  Gulf 
Oil  Corp.,  12  t)OE  I  85,048  (1984). 

Gulf  Oil  Corporation /Silver  Springs  Gulfet 
al.,  11/8/85;  RF40-1798  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  form  the  Gulf  Oil 
Corporation  deposit  escrow  fund  to  14 
purchasers  of  Gulf  refined  petroleum 
products.  The  refunds  to  these  firms  total 
$16,166.  consisting  of  $14,088  in  principal  and 
$2,078  in  interest.  All  of  the  refund  applicants 
are  retailers  who  demonstrated  that  they 
would  not  have  been  required  to  reduce 
selling  prices  to  their  customers  by  the 
amount  of  refund  they  receive.  Gulf  may  be 
required  to  pay  additional  interest;  if  it  does 
so.  each  applicant  will  receive  an  additional, 
pro  rata,  refund. 

Gulf  Oil  Corporation/Vander  Pluym  Oil    '  * 
Company  et  al.,  lt/S/85;  RF4O-00114  et      ' 
al. 

The  DOE  issued  a  Decision  and  Order 
concerning  25  Applications  for  Refund  filed 
by  resellers  and  retailers  of  Gulf  refined 
products,  in  accordance  with  the  refund 
procedures  established  in  Gulf  Oil  Corp.,  12 
OE  H  85,048  (1984).  In  considering  the 
Applications,  the  DOE  found  that  each  of  the 
applicants  had  demonstrated  that  it  would 
not  have  been  required  to  pass  through  to  its 
customers  a  cost  reduction  equal  to  the 
refund  claimed.  Accordingly,  the  firms  were 
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granted  refunds  totalling  $92,641  ($80,157 
principal  plus  $12,484  interest). 

Hendel's,  Inc./Woodlawn  Filling  Station  et 
ai.  11/5/8S:  RF79-04  et  at. 

The  OfTice  of  Hearings  and  Appeals 
granted  Applications  for  Refunds  filed  by 
three  claimants  from  a  fund  obtained  by  the 
Department  of  Energy  through  a  consent 
order  which  it  entered  into  with  Hendel's, 
Inc.  All  of  the  applicants  were  retailers  who 
requested  refunds  at  or  below  the  $6,000 
threshold  level.  The  total  amount  of  refunds 
granted  was  $17,045,  consisting  of  $10,063  in 
principal  and  $6,982  in  interest 

Husky  Oil  Company/Home  Oil  and  Tire 
Company  et  al..  11/5/85;  RF161-72  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  Home  Oil  and  Tire  Company  and  two 
other  firms.  Each  of  the  applicants  had 
received  refunds  in  a  prior  Decision  and 
Order,  Husky  Oil  Company/Mapleton  Sales, 

Inc.  et  al.,  13  DOE  1 ,  Case  No.  RF161-72 

(October  24, 1985).  The  refunds  granted  to 
these  applicants  were  too  low  because  they 
were  based  on  understated  volumes  of 
qualTfying  purchases  from  Husky.  Each 
applicant  was  therefore  granted  an  additional 
refund  equal  to  the  additional  number  of 
gallons  purchased  from  Husky,  multiplied  by 
the  applicable  total  volumetric  amount  of 
$.000628.  The  total  amount  of  additional 
refunds  granted  in  this  Decision  and  Order 
was  $2,243. 

Montana  Power  Company/Farmers  Union 
Central  Exchange.  Inc.  11/8/85:  RF45-3 
Farmers  Union  Central  Exchange,  Ina 
(CENEX),  an  agricultural  cooperative,  filed  an 
Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  which  it 
entered  into  with  the  Montana  Power 
Company  (Montana  Power).  CENEX  used 
propane  it  purchased  from  Montana  Power  as 
a  motor  gasoline  additive.  The  cooperative 
estimated  that  it  resold  98.78  percent  of  the 
gasoline  so  produced  to  its  end-user 
members.  Because  CENEX  is  an  agricultural 
cooperative,  it  was  not  required  to  submit  a 
detailed  showing  of  injury.  The  DOE  found  it 
appropriate  to  limit  CENEX's  refund  to  the 
portion  of  its  full  volumetric  share 
corresponding  to  the  estimated  percentage  of 
Montana  Power  propane  CENEX  resold  to  its 
members.  Therefore.  CENEX  was  awarded  a 
refund  comprising  $22,242  principal  and 
$16,230  interest 

National  Helium  Corporation/Missouri  et  al, 
11/5/85:  RQ3-197  et  al 
The  O^ice  of  Hearings  and  Appeals  issued 
a  Decision  and  Order  to  the  States  of 
Missouri.  Ohio,  West  Virginia,  Indiana  and 
Florida  denying,  approving  or  partially 
approving  their  restitutionary  proposals  in 
nine  second-stage  refund  proceedings 
pursuant  to  consent  orders  with  the  following 
companies:  National  Helium  Corp.  (NHC), 
Pennzoil  Co.  (Pennzoil).  Charter  Co. 
(Charter),  Windham  Gas  and  Oil  (Windham), 
Webster  Oil  Co.  (Webster),  Vickers  Energy 
Corp.  (Vickers),  Perry  tias  Processors.  Inc. 
(Perry).  Standard  Oil  Co.  (Indiana)  (Amoco), 
and  Palo  Pinto  Oil  and  Gas  (Palo  Pinto).  The 
OHA  partially  approved  Missouri's 


restitutionary  plan  to  use  $182,371.62  in 
principal  and  interest  from  the  Vickers, 
Webster  and  NHC  funds  for  a  ridesharing 
and  traffic  response  signal  system.  Ohio's 
proposed  plans  to  fimd  ride  sharing,  home 
energy  audit,  vanpool  (Portage  County)  and 
subsidized  home  weatherization  loan 
programs  were  approved  in  the  amount  of 
$636,075.66  in  principal  and  interest  from  the 
Pennzoil,  Windham  and  NHC  escrow 
accounts.  The  OHA  denied  West  Virginia's 
plan  to  use  $172,743  including  interest  from 
the  Pennzoil  and  NHC  escrow  accounts  to 
fund  a  traffic  signal  synchronization  project 
in  Clarksburg,  West  Virginia  since  only  a 
small  portion  of  injured  consumers  would 
benefit  by  the  program.  The  OHA  partially 
approved  Indiana's  plan  to  use  $1,213,608  of 
the  Amoco.  Pennzoil,  and  Perry  funds  for  (i) 
A  furnace  retrofit  program;  (ii)  an  agricultural 
energy  conservation  program;  and  (iii)  a 
home  weatherization  program.  The  OHA 
disapproved  Indiana's  prpposed  commimity 
transportation  program  and  sought  additional 
information  concerning  an  alternate  financing 
program  for  businesses  making  energy-saving 
capital  investments.  Finally,  the  OHA 
partially  approved  Florida's  plan  to  use 
$167,133  (including  interest)  from  the  Charter, 
Perry  and  NHC  funds  for  an  agricultural 
energy  conservation  project  and  a  traffic  light 
syncluonization  program  for  central  Florida. 
Due  to  litigation  involving  the  distribution  of 
the  Vickers  and  NHC  funds,  the  OHA  stated 
that  it  would  disburse  those  funds  to 
Missouri.  Ohio,  Indiana  and  Florida  for  the 
programs  approved  in  the  Decision  after  final 
decisions  in  the  relevant  litigation. 

Sid  Richardson  Carbon  Br  Gasoline 

Company /Small's  LP  Gas  Comparty,  11/ 
6/85:RF26-20 
Small's  LP  Gas  Company  filed  an 
Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into 
with  Sid  Richardson  Carbon  ft  Gasoline 
Company.  The  firm  claimed  a  refund  on  the 
basis  of  its  purchase  of  794,800  gallons  of 
propane  from  Sid  Richardson  during  the 
consent  order  period.  The  DOE  determined 
that  Small's  LP  Gas  Company's  claim  was  at 
the  presumption  of  injury  threshold  level  of 
$5,000.  The  DOE  therefore  granted  Small's  a 
refund  of  $5,000  plus  accrued  interest  of 
$3,942.45  for  a  total  refimd  of  $8,942.45. 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

CaaeNo. 

Arizona  Fuets  Corp 

HCX-0027, 

ERA/Aicporl  Texaco 

DEX-01S6 
HRR-0114 

ERA/Expressway  66 



HRR-0116 

U.S.  ex  Co 

HRO-0286 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  OfHce  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 


hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management-  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  26. 1985. 
G«OTge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  85-28962  Filed  12-5-^:  8:45  am) 
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Northeastern  Oil  Co^  Implementation 
of  Special  Refund  Procedures 

AQENCV:  Office  of  Hearings  and 
Appeals,  Energy. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $30,000  obtained  as  a 
result  of  a  consent  order  which  the  DOE 
entered  into  with  Northeastern  Oil 
Company,  Inc.,  a  reseller-retailer  of 
motor  gasoline  located  in  Gillette, 
Wyoming.  The  money  is  being  held  in 
escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  NOCI  consent 
order  funds  must  be  filed  in  duplicate 
and  must  be  received  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register.  All  applications  should  refer  to 
Case  Number  HEF-0139  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  the  DOE 
and  Northeastern  Oil  Company,  Inc. 
(NOCI)  which  settled  possible  pricing 
violations  in  NOCI's  sales  of  motor 
gasoline  during  the  consent  order 
period,  December  18. 1976.  through  April 
30, 1980.  A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  tbe 
distribution  of  the  NOCI  consent  order 


funds  was  issued  on  September  12, 1985. 
50  FR  38175  (Septi  -mber  20, 1985). 

The  Decision  sqts  forth  procedures 
and  standards  th^t  the  DOE  has 
formulated  to  dist  ribute  the  contents  of 
an  escrow  accoun  t  funded  by  NOCI 
pursuant  to  the  co  nsent  order.  The  DOE 
has  decided  that  t  le  consent  order  funds 
should  be  distributed  to  individuals  and 
firms  which  purch  ased  motor  gasoline 
from  NOCI  during  the  consent  order 
period,  provided  e  ach  Hies  an 
application  for  ref  and  and  makes  any 
necessary  showin  j  of  injury.  These 
purchasers  will  b<  required  to  provide 
speciHc  document  ation  concerning  the 
volume  and  price  >f  motor  gasoline 
purchased,  the  da  e  of  purchase,  and  the 
extent  of  any  injuj  y  alleged.  Any 
applicant  claimin;  $5,000  ot  less, 
however,  may  sim  sly  submit  evidence  of 
its  purchase  volun  es  to  document  its 
injury. 

As  the  Decision  and  Order  published 
with  this  Notice  ir  dicates,  applications 
for  refunds  may  n(  iw  be  filed  by 
customers  who  puh^hased  motor 
gasoline  from  NO^I  during  the  consent 
order  period.  Applcations  will  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  F^ederal  Register.  The 
specific  informatidn  required  in  an 
Application  for  Re  "und  is  set  forth  in  the 
Decision  and  Ordc  r. 

Dated:  November  :  6. 1965. 
George  B.  Bieznay, 

Director.  Office  of  Hi 

Decision  and  Orde^ 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  ^  ortheastem  Oil 
Company,  Inc. 
Date  of  Filing:  C  ctober  13, 1983. 
Case  Number  h  EF-0139 
Under  the  proce  lural  regulations  of 


't  arings  and  Appeals. 
of  the  OepartDMnt  of 


the  Department  of 


lEnergy  (DOE),  the 


Economic  Regulatftry  Administration 
(ERA)  may  reques  that  the  Office  of 
Hearings  and  App  !als  (OHA)  formulate 
and  implement  sp«  cial  procedm^s  to 
distribute  funds  refceived  as  a  result  of 
an  enforcement  prtoceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  D  3E  regulations.  See  10 
CFR  Part  205.  Subjfart  V.  In  accordance 
with  the  provision!  of  Subpart  V,  on 
October  13. 1983  EfeA  filed  a  Petition  for 
the  Implementatioi  i  of  Special  Refund 
PnKVjdures  in  com  ection  with  a  consent 
order  entered  into  ivith  Northeastern  Oil 
Company.  Inc.  (NC  CI).  This  Decision 
and  Order  contain  i  the  procedures 
which  the  CMA  h«  formulated  to 


distribute  the  funds  received  pursuant  to 
that  consent  order. 

I.  Badcground 

NOCI  is  a  "reseller-retailer"  of  motor 
gasoline  as  that  term  was  defined  in  10 
CFR  212.31  and  is  located  in  Gillette. 
Wyoming.  A  DOE  audit  of  NOCFs 
records  revealed  possible  violations  of 
the  Mandatory  Petroleum  Price 
Regulations.  10  CFR  Part  212,  Subpart  F. 
The  audit  alleged  that  during  the  period. 
December  18, 1978,  through  April  30. 
1980  (the  consent  order  period),  the 
prices  received  for  certain  volumes  of 
motor  gasoline  sold  by  NOCI  were  in 
excess  of  ^e  allowable  prices  under  10 
CFR  212.93. 

In  order  to  settle  all  claims  and 
disputes  between  NOCI  and  the  DOE 
regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  audit,  NOCI  and  the  DOE  entered 
into  a  consent  order  on  September  29. 
1980.  The  consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  there  was  no  finding  that  any 
violations  occurred.  Additionally,  the 
consent  order  states  that  NOCI  does  not 
admit  that  it  violated  the  regulations. 

Under  the  terms  of  the  consent  order, 
NOCI  was  required  to  deposit  $30,000.00 
into  an  interest-bearing  escrow  account 
for  ultimate  distribution  by  the  DOE. 
NOCI  remitted  this  sum  on  March  16, 
1981. » 

n.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds 
received  as  the  result  of  a  consent  order 
are  set  forth  in  10  CFR  Part  205,  Subpart 
V.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  f  82.508  (1981),  and  Office  of 
Enforcement,  8  DOE  ^  82,597  (1981). 

On  September  12. 1985.  the  OHA 
issued  a  Proposed  Decision  and  Order 
(PD&O)  setting  forth  a  tentative  plan  for 
the  distribution  of  refimds  to  parties  that 
can  make  a  reasonable  demonstration  of 
injury  as  a  result  of  NOCI's  alleged 
violations  in  its  sales  of  motor  gasoline 
during  the  consent  order  period.  50  FR 
38175  (September  20. 1985).  The  PDAO 
stated  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were 
experienced  as  a  result  of  actual  or 


■  As  of  October  31. 1665,  t/he  NOCI  escrow 
account  contained  a  total  of  S50.a3&38.  raf>res«niii|g 
$30,000  in  principal  and  $20338.36  in  accrued 
interest. 
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alleged  violations  of  the  DOE 
regulations. 

In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  Proposed  Decision  was  published  in 
the  Federal  Register  and  comments 
regarding  the  proposed  refund 
procedures  were  solicited.  In  addition,  a 
copy  of  the  PD&O  was  mailed  to  each 
purchaser  identified  in  the  audit  file 
whose  address  was  available.  Copies 
were  also  sent  to  various  service  station 
dealers'  associations.  None  of  NOCI's 
customers  submitted  comments  on  the 
proposed  procedures.  Comments  were 
submitted  collectively  on  behalf  of  the 
States  of  Arkansas.  Delaware,  Iowa, 
Louisiana,  North  Dakota.  Rhode  Island, 
and  West  Virginia.  All  of  these 
comments  concern  the  distribution  of 
any  funds  remaining  after  all  refunds 
have  been  made  to  injured  parties. 
However,  the  purpose  of  this  Decision  is 
to  establish  procedures  for  filing  and 
processing  claims  in  the  first  stage  of -the 
,NOCI  refund  proceeding.  Any 
procedures  pertaining  to  the  disposition 
of  any  moneys  remaining  after  this  first 
stage  will  necessarily  depend  on  the  size 
of  the  fund.  See  Office  of  Enforcement,  9 
DOE  f  82.  508  (1981).  Therefore,  we  will 
nof  address  the  issues  raised  by  the 
states  at  this  time. 

III.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  NOCI  refund 
proceeding,  we  propose  to  distribute  the 
funds  cmrently  in  escrow  to  claimants 
who  demonstrate  that  they  were  injured 
by  NOCI's  alleged  overcharges.  In  order 
to  be  eligible  to  receive  a  refund, 
claimants  will  have  to  file  an 
application  and,  with  three  exceptions 
discussed  later  in  this  Decision,  show 
the  extent  to  which  they  have  been 
injured  by  the  alleged  overcharges.  To 
the  extent  that  any  individual  or  firm 
can  establish  injury,  it  will  be  eligible 
for  a  share  of  the  consent  order  fund. 

In  this  case  we  will  adopt  three 
rebuttable  presumptions  regarding 
injury.  These  presumptions  have  been 
used  in  many  previous  special  refund 
cases.  First,  we  will  not  require  a 
detailed  demonstration  of  injury  from 
regulated  utilities  or  agricultural 
cooperatives  that  purdiased  NOCI 
motor  gasoline  and  passed  the  alleged 
overcharges  associates  with  that 
product  through  to  their  end-user 
members.  Second,  we  will  presume  that 
purchasers  of  NOCI  products  who  are 
claiming  small  refuiuis  ($5,000  or  leas) 
were  injured  by  the  alleged  overcharges. 
Third,  we  will  adopt  a  presumption  that 
spot  purchasers  were  not  injured.  Lastly, 
we  will  make  a  finding  that  end-users  or 
ultimate  consimiers  of  NOQ  products 
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whose  business  operations  were 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges. 
Prior  OHA  decisions  provide  detailed 
explanations  of  the  bases  of  these 
presumptions  and  the  end-user  Hnding. 
E.g.,  True  Co..  13  DOE  \  85178  at  88484- 
85  (1985).  We  also  explained  the 
rationale  for  thee  presumptions  in  the 
PD&O.  50  FR  38175  at  3817&-77 
(September  20. 1965).  These 
presumpions  will  permit  claimants  to 
apply  for  refunds  without  incurring 
disproportionate  expenses  and  will 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

In  the  PD&O  we  proposed  that  a 
demonstration  of  "banks"  of 
unrecovered  product  costs,  along  with 
information  regarding  an  applicant's 
competitive  disadvantage  in  its  local 
market,  would  be  a  sufficient  showing  of 
injury  for  reseller-retailer  applicants 
claiming  refunds  above  the  $5,000 
threshold.*  See,  e.g.,  Triton  Oil  and  Gas 
Corp./Cities  Service  Company,  12  DOE 
I  85.107  (1984);  Tenneco  Oil  Company/ 
Mid-Continent  Systems,  Inc.,  10  DOE 
1 85.009  (1982).  We  will  continue  to  use 
this  requirement  for  non-threshold-tpe 
reseller  applicants,  but  we  will  use  a 
modified  requirement  for  retailers. 

A  modification  of  the  injury 
demonstration  for  retailers  is  justified 
because  for  most  of  the  16V^  month 
NOCI  consent  order  period,  specifically 
9Vi  months,  retailers  of  motor  gasoline 
were  not  required  to  compute  MLSPs 
with  reference  to  May  15. 1973  selling 
prices  and  increased  costs.  See  10  CFR 
212.93:  45  FR  29546  (1980).  Instead, 
effective  July  16. 1979.  a  retailer  was 
required  to  calculate  its  MLSP  under  a 
fixed-margin  approach  set  forth  in  the 
new  rule.  Unrecouped  increased  product 
costs  could  no  longer  be  banked  for  later 
recovery.  Id.  Consequently,  retailers 
were  not  required  to  maintain  or 
compute  cost  banks  during  the  dVz 
month  f>eriod.  As  a  result,  any 
requirement  that  a  retailer  claimant 
make  a  demonstration  of  injury  like  that 
contemplated  for  resellers,  i.e..  based  on 
unrecouped  cost  banks,  would  probably 


eliminate  all  retailer  claimants  for  the 
bulk  of  the  consent  order  period. 

Therefore,  in  this  proceeding,  we 
propose  that  retailers  which  lack  banks 
subsequent  to  July  16, 1979  may  still  file 
a  claim  for  a  refund  which  exceeds  the 
small  claim  threshold.  Retailers  should, 
however,  submit  bank  calculations  from 
December  18, 1978  through  July  16, 
1979.'  Like  resellers,  retailers  will  be 
required  for  the  entire  consent  order 
period  to  show  that  market  conditions 
prevented  them  from  recovering  those 
increased  product  costS,  i.e.,  through  a 
demonstration  of  lowered  profit 
margins,  decreased  market  shares,  or 
depressed  sales  volumes.* 

rv.  Calculation  of  Refund  Amounts 

We  will  use  a  volumetric  method  to 
divide  the  settlement  monies  among 
applicants  who  demonstrate  that  they 
are  eligible  to  receive  refunds.  This 
method  presumes  that  the  alleged 
overcharges  were  spread  equally  over 
all  the  gallons  of  motor  gasoline  which 
NOCI  sold.  We  have  calculated  a 
volumetric  refund  amount  by  dividing 
the  consent  order  amount  by  the 
approximate  number  of  gallons  which 
NOCI  sold  during  the  period  covered  by 
the  consent  order.  Successful  claimants 
will  receive  refunds  based  on  their 
purchase  volumes  multiplied  by  the 
volumetric  refund  amount.  We  have  set 
the  NOCI  volumetric  refund  amount  at 
$0.014770  per  gallon."  In  addition, 
successful  claimants  will  receive  a 
proportionate  share  of  the  accrued 
interest. 

We  recognize  that  a  particular 
purchaser  could  have  suffered  a 
disproportionate  share  of  the  injury. 
Any  purchaser  who  can  make  a  showing 
of  disproportionate  overcharge  may  file 
a  refund  application  based  on  such  a 
claim. 


•This  injury  requirement  reflects  the  nature  of  the 
petroleum  price  regulations  in  effect  beginning 
August  19, 1973.  andknding  July  16. 1979  for 
retailers,  and  May  1. 1960  for  resellers.  Under  the 
original  rules,  a  retailer  or  reseller  of  motor  gasoline 
was  required  to  compute  its  maximum  lawful  selling 
price  (MLSP)  by  summing  its  selling  price  on  May 
IS.  1973  with  increased  costs  incurred  since  that 
time.  A  firm  which  was  unable  to  charge  its  MLSP 
in  a  particular  month  could  "t>ank"  any  unrecovered 
increased  product  costs,  so  that  those  costs  could  be 
recouped  in  a  later  month,  if  possible.  See  10  CFR 
212.93:  45  FR  29546  (1980). 


'The  cpst  bank  requiremnt  has  been  relaxed  in 
other  instances  regarding  the  change  in  the  pricing 
regulations  for  motor  gasoline.  See  Tenneco  Oil 
Company/United  Fuels  Corporation.  10  DOE 
1  B5.00S  at  88.017  n.l  (1982)  (Tenneco). 

*  Resellers  of  retailers  of  NOCI  products  who 
claim  a  refund  in  excess  of  $5,000  but  who  cannot 
establish  that  they  did  not  pass  through  the  price 
increases  will  be  eligible  for  a  refund  of  up  to  the 
$5,000  threshold,  without  being  required  to  submit 
evidence  of  injury  beyond  purchase  volumes.  Firms 
potentially  eligible  for  greater  refunds  may  choose 
to  limit  their  claims  to  $5,000.  See  Vickers.  8  DOE  at 
85,396.  See  also  Office  of  Enforcement.  10  DOE 
185.029  at  88.122  (1982)  (Ada). 

'This  figure  has  been  calculated  from  information 
contained  in  ERA's  audit  workpapers.  The  audit 
examined  sales  made  between  September  1, 1979. 
and  November  30, 1979.  which  amounted  to  369.301 
gallons.  From  this  number,  we  estimated  that 
NOCI's  sales  for  the  entire  consent  order  period 
totaled  2.031.155  gallons.  We  then  divided  the 
consent  order  funds  ($30,000)  by  our  estimate  of 
NOCI's  total  sales  (2.031.155  gallons)  to  obtain  the 
volumetric  factor  of  $0.01 477a 


As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See,  e.g.,  Uban  Oil 
Company,  9  DOE  at  85,225.  See  also  10 
CFR  205.286(b).  The  same  principle 
applies  here. 

V.  Application  for  Refund 

We  have  determined  that  by  using  the 
procedures  described  above,  we  can 
distribute  the  NOCI  consent  order  funds 
as  equitably  and  efficiently  as  possible. 
Accordingly,  we  will  now  accept 
applications  for  refunds  from 
individuals  and  firms  who  purchased 
motor  gasoline  from  NOCI  during  the 
period  December  18, 1978,  through  April 
30,1980. 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
motor  gasoline  from  NOCI.  Purchasers 
will  be  required  to  provide  specific 
information  as  to  the  volume  of  motor 
gasoline  purchased,  the  date  of 
purchase,  the  name  of  the  firm  from 
which  the  purchase  was  made,  and  the 
extent  of  any  injury  alleged.  Applicants 
should  also  provide  all  relevant 
information  necessary  to  support  their 
claim  in  accordance  with  the 
presumptions  stated  above. 

In  addition,  all  applications  must 
state: 

(1)  Whether  the  applicant  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding; 

(2)  Whether  there  has  been  A  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund: 

(3)  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  DOE 
enforcement  or  private.  Part  210  actions. 
If  these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  apphcant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  application  for  refund  is 
pending.  See  10  CFR  205.9(d);  and 
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(4)  The  name  and  telephone  number  of 
a  person  who  may|be  contacted  by  this 
OfTice  for  additionfil  infonnation. 

Finally  each  application  must  indude 
the  following  stateinent:  "I  swear  (or 
affum]  that  the  information  submitted  is 
true  and  accurate  lb  the  best  of  my 
knowledge  and  bel  ief."  See  10  CFR 
205.283(c):  18  U.S.C .  1001. 

All  applications  nust  be  filed  in 
duplicate  and  musi  be  received  within 
90  days  from  the  di  te  of  publication  of 
this  Decision  and  ( irder  in  the  Federal 
Register.  A  copy  ol  each  application  will 
be  available  for  pu  )Iic  inspection  in  the 
Pubhc  Docket  Rooi  i  of  the  Office  of 
Hearings  and  Appc  als.  Any  applicant 
which  believes  tha  its  application 
contains  confident!  al  information  must 
indicate  this  and  si  bmit  two  additional 
copies  of  its  applici  ition  from  which  the 
information  has  be  >n  deleted.  All 
applications  shouk  refer  to  Case  Na 
HEF-0139  and  shojld  be  sent  to:  Office 
of  Hearings  and  Aapeals,  Department  of 
Energy,  1000  lndep(  ndence  Ave.,  SW.. 
Washington,  DC  20  >85. 

It  Is  Therefore  Oi  dered  That: 

(1)  Applications  I  or  refunds  from  the 
funds  remitted  to  tli  e  Department  of 
Energy  by  Northea:  tern  Oil  Company, 


Inc.  pursuant  to  the 


executed  on  Septei^ber  29, 1980,  may 
now  be  filed. 

(2)  All  applicatioi  s  must  be  filed  no 
later  than  90  days  a  Fter  publication  of 
this  Decision  and  Gf  der  in  the  Federal 
Register. 

Dated:  November  2^  1985 
George  B.  Breznay, 
Director.  Office  of  H^rings 
[FR  Doc.  85-28963  fi 
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DATE  AND  AOORES8:  A|^Ucation8  for 
refund  of  a  portion  of  the  Pacer  consent 
order  funds  must  be  filed  in  duplicate 
and  must  be  received  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register.  All  applications  should  refer  to 
Case  Number  HEF-0143  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Enei:gy,  10(K) 
Independence  Avenue  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT! 
Sharon  Dennis,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-6602. 
SUPPI^MENTARY  INFORMATION:  In 
accordance  with  §  205.282(c]  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  the  DOE 
and  Pacer  Oil  Company  of  Florida,  Inc. 
which  settled  possible  pricing  violations 
in  Pacer's  sales  of  motor  gasoline  during 
the  consent  order  period,  July  1, 1979, 
through  December  31, 1979.  A  I^oposed 
Decision  and  Order  tentatively 
establishing  refund  procedures  and 
soliciting  comments  from  the  public 
concerning  the  distribution  of  the  Pacer 
consent  order  funds  was  issued  on 
September  10, 1985.  50  FR  38186 . 
(September  20, 1985). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  funded  by  Pacer 
pursuant  to  the  consent  order.  The  DOE 
has  decided  that  the  consent  order  funds 
should  be  distributed  to  individuals  and 
firms  which  purchased  motor  gasoline 
from  Pacer  during  the  consent  order 
period,  provided  each  files  an 
application  for  refund  and  makes  any 
necessary  showing  the  injury.  These 
purchasers  will  be  required  to  provide 
specific  documentation  concerning  the 
volume  and  price  of  motor  gasoline 
purchased,  the  date  of  purchase,  and  the 
extent  of  any  injury  alleged.  Any 
applicant  claiming  $5,000  or  less, 
however,  may  simply  submit  evidence  of 
its  purchase  volumes  to  document  its 
injury. 

As  the  Decision  of  Order  published 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers  who  purchased  motor 
gasoline  from  Pacer  during  the  consent 
order  period.  Applications  will  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  on  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  The 
specific  information  required  in  an 


Application  for  Refund  is  set  ioiih.  in  the 
Decision  and  Order. 

Dated:  November  29, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Dedsion  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund  ' 
Procedures 

Name  of  Firm:  Pacer  Oil  Company  of 

Florida,  Inc. 
Dote  of  Filing:  October  13, 1983. 
Case  Number:  HEF-0143. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13, 1983,  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Pacer  Oil 
Company  of  Florida,  Inc.  (Pacer).  This 
Decision  and  Order  contains  the 
procedures  which  the  OHA  has 
formulated  to  distribute  the  funds 
received  pursuant  to  that  consent  order. 

I.  Background 

Pacer  is  a  "reseller-retailer"  of  motor 
gasoline  as  that  term  was  defined  in  10 
CFR  212.31  and  was  located  in  Oormond 
Beach,  Florida.  A  DOE  audit  of  Pacer's 
records  revealed  possible  violations  of 
the  Mandatory  Petroleum  Price 
Regulations.  10  CFR  Part  212,  Subpart  F. 
The  audit  alleged  that  between  July  1, 
1979,  and  December  31, 1979  (the 
consent  order  period),  Pacer  committed 
possible  pricing  violations  amounting  to 
$185,274.48  with  respect  to  its  sales  of 
motor  gasoline. 

In  order  to  settle  all  claims  and 
disputes  between  Pacer  and  the  DOE 
regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  audit.  Pacer  and  the  DOE  entered 
into  a  consent  order  on  October  7, 1981. 
The  consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  there  was  no  finding  Aat  any 
violations  occurred.  In  addition,  the 
consent  order  states  that  Pacer  does  not 
admit  that  it  violated  the  regulations. 

The  consent  order  required  that  Pacer 
deposit  $34,127  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  the  DOE.  Pacer  paid  this  amount, 
plus  interest  which  had  accrued  on  the 
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unpaid  portion,  over  a  two-year  period 
ending  September  7, 1983.  Ilie  nrm  paid 
a  total  of  $39,114.54,  including  interest, 
into  the  escrow  account.  We  have 
treated  thisJatter  Hgure  as  the  principal 
in  this  Decision.' 

n.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds 
received  as  the  result  of  a  consent  order 
are  set  forth  in  10  CFR  Part  205,  Subpart 
V.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  I  82.508  (1981),  and  Office  of 
Enforcement.  8  DOE  \  82.597  (1981). 

On  September  10. 1985,  the  OHA 
issued  a  Proposed  Decision  and  Order 
(PD&O)  setting  forth  a  tentative  plan  for 
the  distribution  of  refunds  to  parties  that 
can  make  a  reasonable  showing  of 
injury  as  a  result  of  Pacer's  alleged 
violations  in  its  sales  of  motor  gasoline 
during  the  consent  order  period.  50  PR 
38186  (September  20. 1985).  The  PD&O 
stated  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were 
experienced  as  a  result  of  actual  or 
alleged  violations  of  the  DOE 
regulations. 

In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  Proposed  Decision  was  published  in 
the  Federal  Register  and  comments 
regarding  the  proposed  refimd 
procedures  were  solicited.  In  addition,  a 
copy  of  the  PD&O  was  mailed  to  each 
purchaser  identified  in  the  audit  file 
whose  address  was  available.  Copies 
were  also  sent  to  various  service  station 
dealers'  associations.  None  of  Pacer's 
customers  submitted  comments  on  the 
proposed  procedures.  Comments  were 
submitted  collectively  on  behalf  of  the 
States  of  Arkansas,  Delaware,  Iowa, 
Louisiana,  North  Dakota,  Rhode  Island, 
and  West  Virginia.  All  of  these 
comments  concern  the  distribution  of 
any  funds  remaining  after  all  refunds 
have  been  made  to  injured  parties. 
However,  the  purpose  of  this  Decision  is 
to  establish  procedures  for  filing  and 
processing  claims  in  the  first  stage  of  the 
Pacer  refund  proceeding.  Any 
procedures  pertaining  to  the  disposition 
of  any  monies  remaining  after  this  first 
stage  will  necessarily  depend  on  the  size 
of  the  fund.  See  Office  of  Enforcement,  9 


'  Ag  of  October  31. 1965.  the  Pacer  escrow 
account  contained  a  total  of  SS2.210.S8.  representing 
$39,114.54  in  principal  (including  installment 
interest),  and  $13,096.04  in  accrued  interest. 


DOE  \  82.508  (1981).  Therefore,  we  will 
not  address  the  issues  raised  by  the 
states  at  this  time. 

III.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  Pacer  refund 
proceeding,  we  will  distribute  the  funds 
currently  in  escrow  to  claimants  that 
demonstrate  that  they  were  injured  by 
the  alleged  overcharges.  In  order  to  be 
eligible  to  receive  a  refund,  claimants 
will  have  to  file  an  application  and,  with 
three  exceptions  which  will  be 
discussed  later  in  this  Decision,  show 
the  extent  to  which  they  were  injured  by 
the  alleged  overcharges.  To  the  extent 
that  any  individual  or  firm  can  establish 
injury,  it  will  be  eligible  for  a  share  of 
the  consent  order  fund. 

In  this  case  we  will  adopt  three 
rebuttable  presumptions  regarding 
injury.  These  presumptions  have  been 
used  in  many  previous  special  refund 
cases.  First,  we  will  not  require  a 
detailed  demonstration  of  injury  from 
regulated  utilities  or  agricultural 
cooperatives  that  purchased  Pacer 
motor  gasoline  and  passed  the  alleged 
overcharges  associated  writh  that 
product  through  to  their  end-user 
members.  Second,  we  will  presume  that 
purchasers  of  Pacer  motor  gasoline  who 
are  claiming  small  refunds  ($5,000  or 
less)  were  injured  by  the  alleged 
overcharges.  Third,  in  the  absence  of 
compelling  material,  we  will  adopt  a 
presumption  that  spot  purchasers  were 
not  injured.  Lastly,  we  will  make  a 
fmding  that  end-users  or  ultimate 
consumers  of  Pacer  products  whose 
business  operations  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  Prior  OHA 
decisions  provide  detailed  explanations 
of  the  bases  of  these  presumptions  and 
the  end-user  finding.  E.g.,  True  Co.,  13 
DOE  1  85.176  at  88,484-«5  (1985).  The 
rationale  for  these  presumptions  was 
also  fully  explained  in  the  PD&O.  50  FR 
38186  at  38187-88  (September  20, 1985). 
These  presumptions  will  permit 
claimants  to  apply  for  rehmds  without 
incurring  disproportionate  expenses  and 
will  enable  the  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
way  possible  in  view  of  the  Umited 
resoiu'ces  available. 

In  the  PD&O  we  proposed  that  a 
demonstration  of  "banks"  of 
unrecovered  product  costs,  along  with 
information  regarding  an  applicant's 
competitive  disadvantage  in  its  local 
market,  would  be  a  sufficient  showing  of 
injury  for  reseller-retailer  applicants 
claiming  refunds  above  the  $5,000 
threshold.*  See,  e.g.,  Triton  Oil  and  Gas 


Corp./Citiea  Service  Company,  12  DOE 
\  85,107  (1984);  Tenneco  OH  Company/ 
Mid-Continent  Systems.  Inc.,  10  DOE 
1 85.009  (1982).  We  will  continue  to  use 
this  requirement  for  non-threshold-type 
reseller  applicants,  but  we  will  use  a 
modified  requirement  for  retailers.    - 

A  modification  of  the  injury 
requirement  is  justified  because  for  5V^ 
months  of  the  8  month  Pacer  consent 
order  period,  retailers  of  motor  gasoline 
were  not  required  to  compute  MLSPs 
with  reference  to  May  15, 1973  selling 
prices  and  increased  costs.  See  10  CFR 
212.93;  45  FR  29546  (1980).  Instead, 
effective  July  16. 1979.  a  retailer  was 
required  to  calculate  its  MLSP  under  a 
fixed-margin  approach  set  forth  in  the 
new  rule.  Unrecouped  increased  product 
costs  could  no  longer  be  banked  for  later 
recovery.  Id.  Consequently,  retailers 
were  not  required  to  maintain  or 
compute  cost  banks  during  the  5Vi 
month  period.  As  a  result  any 
requirement  that  a  retailer  claimant 
make  a  demonstration  of  injury  like  that 
contemplated  for  resellers.  i.e.,  based  on 
unrecovered  cost  banks,  would 
effectively  eliminate  all  retailer 
claimants  for  the  bulk  of  the  consent 
order  period. 

Therefore,  in  this  proceeding,  we 
propose  that  retailers  which  lack  banks 
subsequent  to  July  16, 1979  may  still  file 
a  claim  for  a  refund  which  exceeds  the 
small  claim  refund.'  Like  resellers, 
retailers  will  be  required  for  the  entire 
consent  order  period  to  show  that 
market  conditions  prevented  them  from 
recovering  those  increased  product 
costs,  i.e.,  through  a  demonstration  of 
reduced  profit  margins,  decreased 
market  shares,  or  depressed  sales 
volumes.* 


'  This  injury  requirement  reflects  the  nature  of  the 
petroleum  price  regulations  in  effect  beginning  on 


August  19. 1973.  and  ending  on  July  16. 1979  for 
retailer*,  and  on  May  1. 19fl0  for  resellers.  Under  the 
original  rules,  a  reseller  or  retailer  of  motor  gasoline 
was  required  to  calculate  its  maumum  lawful 
selling  price  (MLSP)  by  summing  its  selling  price  on 
May  15, 1973,  with  increased  costs  incurred  since 
that  time.  A  firm  which  was  unable  to  charge  its 
MLSP  in  a  particular  month  could  "bank"  any 
imrecoverfid  increased  product  costs,  so  thai  those 
costs  could  be  recouped  in  a  later  month.  If  possible 
See  10  CFR  212.93;  45  FR  29546  (1980). 

*  The  cost  bank  requirement  has  been  relaxed  m 
other  instances  involving  the  change  in  the  pridnv 
regulations  for  motor  gasoline.  See  Tenneco  O  * 
Company/United  Fuels  Corporatioa  10  DOE 

1  85.005  at  88.017  n.1  (1982|  (Tenneco). 

*  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  be 
eligible  for  a  refund  of  up  to  the  $5U)00  threshold, 
without  being  required  to  submit  evidence  of  Injury 
beyond  purchase  volumes.  Firms  potentially  eligible 
for  greater  refunds  may  choose  to  limit  their  claims 
to  $5,000  See  Vickers.  8  DOR  at  85.396.  See  also 
Omce  of  Eaforcemenl.  10  DOE  1  85.029  at  88.122 
(1982)  (Ada). 
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A.  Calculation  o  Refund  Amounts 

We  will  use  a  volumetric  method  to 
divide  the  settleiient  monies  among 
applicants  who  qemonstrate  that  they 
are  eligible  to  reteive  refunds.  This 
method  presumes  that  the  alleged 
overcharges  were  spread  equally  over 
all  the  gallons  of'motor  gasoline  which 
Pacer  sold.  We  hjave  calculated  the 
volumetric  refund  amount  by  dividing 
the  consent  order  amount  by  the 
approximate  nurfbef  of  gallons  of  motor 
gasohne  which  Pfacer  sold  during  the 
period  covered  b^  the  consent  order. 
Successful  claimants  will  receive 
refunds  based  on  their  purchase 
volumes  multiplied  by  the  volumetric 
refund  amount.  We  have  set  the  Pacer 
volumetric  refuna  amount  at  $0.003435 
per  gallon."  In  ac  dition,  successful 
claimants  will  rei  ;eive  a  proportionate 
share  of  the  accr  led  interest. 

We  recognize  t  lat  a  particular 
purchaser  could  liave  suffered  a 
disproportionate  ihare  of  the  injury. 
Any  purchaser  w  lo  can  make  a  showing 
of  disproportiona  [e  overcharge  may  file 
a  refund  appiicat  on  based  on  such  a 
claim. 

As  in  previous  :ases,  only  claims  for 
at  least  $15  will  bp  processed.  We  have 
found  through  oni  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refundi  of  less  than  $15 
outweighs  the  bei  lefits  of  restitution  in 
those  situations.  .1  'ee  e.g.,  Uban  Oil  Co., 

9  DOE  \  82.541  at  85.225  (1982).  See  also 

10  CFR  205.286(b)  The  same  principle 
apphes  here. 

IV.  Applications  mr  Refund 

We  have  detenhined  that  by  using  the 
procedures  descrltied  above,  we  can 
distribute  the  Pac  ;r  consent  order  funds 
as  equitably  and  efficiently  as  possible. 
Accordingly,  we  i^ill  now  accept 
applications  for  rrfunds  from 
individuals  and  fi  -ms  who  purchased 
motor  gasoline  fn  m  Pacer  during  the 
period  July  1, 1971  through  December  31, 
1979. 

In  order  to  rece  ve  a  refund,  each 

claimant  will  be  r  >quired  to  submit  a 

schedule  of  its  mc  nthly  purchases  of 


motor  gasoline  frqm  Pacer.  Purchasers 
will  be  required  td  provide  specific 


information  as  to 


the  volume  of  motor 


*  Thi«  figure  is  deriv^ 
principal  amount  by 
gaaoline  aold  by  Pacer 
period 


'the 


gasohne  purchase  d,  the  date  of 
purchase,  and  the  extent  of  any  injury 
alleged.  Applican  s  should  also  provide 
all  relevant  information  necessary  to 
support  their  claiii  in  accordance  with 
the  presumptions  ptated  above. 


by  dividing  the  S39.1 14.54 
11.387.105  gallons  of  mtftor 
luring  the  consent  order 


In  addition,  all  applications  must 
state: 

(1)  Whether  the  applicant  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding; 

(2)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
hota  the  other  owners  indicating  that 
they  do  not  claim  a  refund; 

(3)  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  DOE 
enforcement  or  private.  Part  210  actions. 
If  these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  the  OHA  informed  of  any  change 
in  status  while  its  application  for  refund 
is  pending.  See  10  CFR  2505.9(d);  and 

(4)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information. 

Finally  each  application  must  include 
the  following  statement:  "I  swear  [or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  Case  No. 
HEF-0143  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW.. 
Washington,  DC  20585. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Pacer  Oil  Company  of 
Florida,  Inc.  pursuant  to  the  consent 
order  executed  on  October  7, 1981,  may 
now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 


Dated:  November  29, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  arid  Appeals. 
[FR  Doc.  85-28964  Filed  12-5-«5;  8:45  am] 

BHJJNQ  COOC  MSO-41-41 

Western  Area  Power  Administration 

Power  Rate  Adjustment  for  the  Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division 

agency:  Western  Area  Power 
Administration,  Energy. 

action:  Notice  of  Power  Rate 
Adjustment  for  Maintenance  Service 
and  Order  placing  this  rate  adjustment 
into  effect  on  a  final  basis:  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division  (P-SMBP-ED). 

summary:  In  a  August  9. 1985,  Federal 
Register  notice,  the  Western  Area  Power 
Administration  (Western)  announced 
plans  to  increase  the  rate  charged  for 
maintenance  service.  Following  the 
analysis  of  the  public  comments 
received  as  a  result  of  this  proposal 
Western  has  finalized  and  is  placing 
into  effect  new  rates  for  maintenance 
service  for  the  P-SMBP-ED,  as  follows: 

1. 14.0  mills/kwh  for  guaranteed 
availability  of  1  week  or  less. 

2.  A  rate  to  be  established  by 
Western's  Administrator  from  time  to 
time  for  guaranteed  availability  of 
longer  than  1  week,  but  less  than  5    . 
weeks.  The  Administrator  hereby 
established  that  rate  at  16.0  mills/kwh. 

These  new  rates  will  become  effective 
the  first  day  of  the  first  full  billing  period 
on  or  after  January  1, 1986,  and  will 
remain  in  effect  until  different  rates  are 
established  and  placed  into  effect  on  a 
final  basis  by  the  Administrator. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  D.  Davies,  Area  Manager, 
Billings  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  EGY, 
Billings,  MT  59101,  (406)  657-6532. 
SUPPLEMENTARY  INFORMATION: 

Maintenance  service  in  the  Eastern 
Division  was  first  offered  in  1966  at  a 
rate  of  4  mills/kWh.  The  rate  remained 
at  4  mills/kWh  until  1975,  when  it  was 
increased  to  8  mills/kWh.  In  1976,  it  was 
increased  to  10  mills/kWh  and  remained 
there  until  August  19(82.  when  it  was 
increased  to  12  mills/kWh. 

Since  1975,  the  rate  for  maintenance 
service  has  been  set  on  the  basis  of  the  .  • 
approximate  average  price  between 
Western's  onpeak  and  offpeak 
replacement  energy  sales.  Replacement    , 
energy  is  another  category  of  Western's  . 
surplus  energy  sales,  and  has  a  rate 
directly  related  to  the  quoted 
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decremental  fuel  cost  of  the  generating 
unit  being  replaced.  Western's 
marketing  of  hydropower  provides  not 
only  that  surplus  energy  be  sold  during 
times  of  high  river  flow,  but  also 
requires  that  energy  be  purchased  at 
times  of  low  flows.  Because  energy 
purchases  from  regional  utilities  must  be 
made  on  the  basis  of  their  fuel  costs, 
sound  business  principles  require  that 
Western's  surpluses  also  be  sold  on  the 
basis  of  utilities'  fuel  costs. 

Maintenance  sales  are  normally  made 
on  a  delivery  pattern  similar  to  the 
generation  pattern  of  the  generating  unit 
down  for  maintenance.  At  one  time. 
Western  committed  maintenance  sales 
for  the  total  length  of  time  the  fossil- 
fueled  unit  was  expected  to  be  down  for 
maintenance.  However,  Western  has 
limited  surplus  energy  available,  and  a 
longer-term  commitment  tends  to  reduce 
the  number  of  entities  to  whom 
maintenance  energy  could  be  made 
available.  As  a  result,  commitments 
have  been  shortened  to  periods  of 
approximately  1  week,  which 
accommodate  more  entities. 

When  marketing  surplus  energy, 
Western  usually  markets  a  portion  as 
replacement  energy  and  a  portion  as 
maintenance  energy.  Utilities  generally 
schedule  unit  maintenance  during  the 
fall  and  spring  months,  when  loads  are 
not  high.  Maintenance  energy  sales 
provide  offpeak  loads  during  those 
periods  when  Western's  firm  power 
loads  are  not  always  sufficient  to 
accommodate  the  minimum  loading 
requirements  of  the  hydrogenerators. 
However,  since  the  previous 
maintenance  rate  was  low  as  compared 
to  replacement  energy  rates,  it  had 
become  uneconomical  to  commit  to 
maintenance  sales.  Very  little 
maintenance  energy  has  been  sold 
recently  because  most  of  the  available  - 
surplus  energy  has  been  sold  in  the 
replacement  market.  The  rates  being 
adopted  reestablish  the  incentive  for 
Western  to  sell  maintenance  energy, 
thus  assisting  in  minimum  unit  loading 
problems  and  providing  greater  cost 
savings  to'regional  power  suppliers. 

Based  on  the  history  of  recent 
replacement  sales  and  the  cost  of  energy 
from  regional  thermal  units  which  could 
be  expected  to  provide  a  similar  service, 
the  14  mills  per  kWh  rate  appears 
reasonable.  Based  on  the  longer  period 
of  providing  maintenance,  a  rate  greater 
than  14  mills  per  kWh  is  competitive 
and  in  line  with  other  alternatives  in  the 
area.  Approximately  9,100  MW  of 
existing  coal-fired  generation  in  the  Mid- 
Continent  Area  Power  Pool  have 
production  costs  less  than  16  mills/kWh. 
These  are  the  units  supplying  a 


significant  portion  of  the  area  load  and 
are  the  imits  that  will  require 
maintenance  service.  The  remaining 
generation  of  approximately  10,000  MW 
in  the  area  have  costs  higher  than  18 
mills/kWh.  These  higher-cost  units  are 
the  ones  that  will  have  to  supply 
maintenance  energy  if  Western's  service 
is  unavailable.  Because  of  this  existing 
economic  situation,  16.0  mills/kWh  has 
been  established  as  the  rate  for 
Western's  maintenance  service  for  1  to  5 
week  durations.  This  rate  will  remain  in 
effect  until  changed  by  the 
Administrator.  An  additional 
consideration  is  that  providing 
maintenance  energy  for  periods  longer 
than  1  week  presents  certain  risks  and 
missed  opportunity  for  better 
replacement  sales. 

Expected  Change  in  Annual  Revenue 

Enhanced  revenues  anticipated  from 
short-term  maintenance  service  sales 
will  help  to  delay  future  firm  power  rate 
increases  and  benefit  all  P-SMBP 
preference  customers.  From  an 
operations  point  of  view,  there  will  be  a 
shift  of  replacement  energy  sales  to 
maintenance  energy  sales.  Some  of  the 
energy  shifted  from  o^eak  replacement 
sales  to  maintenance  energy  sales  will 
be  sold  at  an  enhanced  level.  Also, 
without  a  rate  adjustment  some  energy 
would  have  been  sold  as  maintenance, 
but  due  to  the  rate  adjustment  will  now 
provide  additional  revenue. 

Discussion  of  Issues — Public  Comments 

Western  received  seven  written 
comments  during  the  90-day  public 
information  and  comment  period.  Five  of 
these  comments  were  in  favor  of  the 
proposed  increase.  One  conunent  in 
objection  stated  that  the  increase  was 
too  large,  and  was  being  proposed  at  a 
time  when  everyone  is  generally  trying 
to  hold  costs  down  and  at  a  time  when 
coal  contracts  are  being  renegotiated  at 
reduced  rates.  As  discussed,  without 
this  rate  adjustment.  Western  has  little 
incentive  to  sell  maintenance  energy. 
This  rate  adjustment  tends  to  hold  costs 
down  since,  by  increasing  the 
availability  of  maintenance  energy, 
regional  consumers  can  expect  to 
benefit.  The  other  comment  objected  to 
the  methodology  of  pricing  which 
Western  used  in  setting  these  rates.  As 
discussed  above,  Western  feels  that  this 
type  of  service  must  hava  a  direct 
relationship  to  the  fuel  costs  of  other 
area  power  suppliers  and  that  the 
methodology  used  to  set  these  rates  is 
justified.  During  the  public  comment 
forum  which  Western  conducted  in 
Siqux  Falls.  South  Dakota,  on  September 
25, 1985,  two  oral  comments  were  read 
into  the  official  record.  One  was  in  favor 


of  the  proposal.  The  other  objected  to 
the  proposed  rate  of  16.0  mills/kWh  for 
durations  between  1  to  5  weeks  on  the 
b^sis  that  it  may  not  always  be 
competitive  in  the  existing  spot- 
purchase  coal  market.  It  was  suggested 
that  perhaps  a  more  flexible  approach 
could  be  adopted  in  establishing  the 
new  maintenance  rate. 

After  consideration  of  all  of  the 
comments  received  during  the  public 
participation  period,  Western  has 
determined  that  a  fixed  rate  of  14.0 
mills/kWh  is  appropriate  for 
maintenance  service  up  to  1  week  in 
duration.  However,  the  rate  for 
maintenance  service  for  1  to  5  week 
durations  will  be  flexible.  This  rate  will 
be  reviewed  and  adjusted  by  the 
Administrator  as  necessary. 

Procedural  Authorization 

Power  rates  for  the  P-SMBP  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  of  August  4, 
1977  {42  U.S.C.  7101.  et  seq.f,  the 
Reclamation  Act  of  1902  (43  U.S.C.  372, 
et.  seg.],  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c));  the  Flood 
Control  Act  of  1944;  and  the  acts 
specifically  applicable  to  the  project 
system  involved. 

The  Secretary  of  Energy  issued 
Delegation  Order  No.  0204-108  on 
December  14, 1983  (48  FR  55664, 
December  14, 1983).  The  order  contains 
several  provisions  including  delegating 
to  the  Administrator  the  authority  to 
develop  and  place  in  effect  on  a  final 
basis  power  and  transmission  rates  for 
shori-term  sales. 

Environmental  Compliance 

Western  has  conducted  an  analysis  of 
this  rate  increase  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  and  Department  of  Energy 
regulations  published  in  the  Federal 
Register  on  March  28, 1980  (45  FR  20694- 
20701),  as  amended  on  January  6, 1983 
(48  FR  685-886),  and  on  February  25. 
1985  (50  FR  7629-7630).  The  results  of 
that  analysis  are  as  follows: 

1.  Rate  increases  for  power  marketing 
services  which  exceed  the  rate  of 
inflation  since  their  last  increase 
normally  require  the  preparation  of  an 
environmental  assessment  (EA).  but  not 
necessarily  an  environmental  impact 
statement  (EIS). 

2.  Contracts  for  short-term  or  seasonal 
(less  than  1  year)  allocations  of  existing 
or  excess  power  resources  to  customers 
who  can  receive  the  resources  over 
existing  transmission  facilities  do  not 
require  the  preparation  of  either  an  EA 
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or  an  EIS,  in  acc<  rdance  with  National 
Environmental  Pi  >licy  Act  guidelines  (50 
PR  7629). 

Because  the  pr  iposed  rate  increase 
for  maintenance  service  is  for  an 
optional  short-tei  m  service  and  would 
clearly  have  no  s  gnificant 
environmental  in  pact,  it  has  been 
determined  that  I  le  proposed  action 
does  not  require  he  preparation  of  an 
EA  or  an  EIS.  Documentation  supporting 
this  decison  is  on  Ble  in  Western's 
Billings  Area  Offjce.  By  approving  this 
notice,  the  Admiiiistrator  of  Western 
concurs  in  the  abpve  analysis. 

Regulatory  Flexil  lility  Analysis 


}pos(  d 


/SIS 


Pursuant  to  the 
Act  of  1980  (5  U 
agency,  when 
publish  a  pro; 
required  to  prepaid 
for  public  comment 
flexibility  analy 
impact  of  the 
entities.  In  this 
adjustment  for 
nonregulatory  seilv 
Western  at  a 
U.S.C.  601(2). 
particular  appi 
considered  "rules 
of  the  Act.  Since 
power  is  of  limited 
being  set  in 
regulations  and 
particular 
believes  that  no 
required. 

Determinadon  Ui^der  Executive  Order 
12291 


Regulatory  Flexibility 
C.  601  et.  seg.)  each 
rec^ired  by  5  U.S.C.  553  to 
rule,  is  further 
and  make  available 
.  an  initial  regulatory 
to  describe  the 
pressed  rule  on  small 
in  stance,  the  rate 
P-PMBP  relates  to 
ices  provided  by 
par^cular  rate.  Under  5 
of  service  or 
ility  are  not 
'  within  the  meaning 
I  he  rate  for  P-SMBP 
applicability  and  is 
accoiiiance  with  specific 
ation  under 
circumstances.  Western 

f  exibility  analysis  is 


,  rate  s 


hca  3 


The  Departmer  I 
determined  that  t  lis 
because  it  does  n  it 
section  1(b)  of  Ex  jcutive 
PR  13193  (Februai  y 
has  an  exemption 
7  of  Executive  Or  ler 
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Order 

In  view  of  the 
to  the  authority 
Secretary  of  Ener^ 
No.  0204-108,  da 
hereby  approve 
a  final  basis,  pfi 
the  first  full  billin 
1, 1986,  new  rates 
service  for  the 
Basin  Program- 
follows: 

1. 14.0  mills/kVlfh 
availability  of  1 

2.  A  rate  to  be 
Administrator 
guaranteed  avai 
week,  but  less 


froin 
Mb 


than 


of  Energy  has 
is  not  a  major  rule 
meet  the  criteria  of 

Order  12291.  46 
19, 1981).  Western 
from  sections  3, 4,  and 
12291. 


f  iregoing,  and  pursuant 
di  ^legated  to  me  by  the 
in  Delegation  Order 
December  14, 1983, 1 
place  into  effect  on 
ve  the  first  day  of 
period  after  )anuary 
For  maintenance 
Sloan  Missouri 
Division  as 


Pick 
Ea  stem  1 


week  I 


for  guaranteed 
or  less, 
^tablished  by  the 
time  to  time  for 
ility  of  longer  than  1 
5  weeks.  The 


Administrator  hereby  establishes  that 
rate  at  16.0  mills/kWh. 

Issued  at  Golden,  Colorado,  November  27, 
1985. 

William  H.  Clagelt. 

Administrator. 

[FR  Doc  85-29019  Filed  12-5-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51599;  FRL-2939-1] 

Certain  Chemicais  Premanutacture 
Notices 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-eight  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period:  P  86- 
182,  February  9, 1986.  P  86-172  apd  P  8&- 
173.  February  12, 1986.  P  86-176  and  P 
86-177,  February  15, 1986.  P  86-178,  P 
86-179,  P  86-180,  P  86-181,  P  86-183  and 
P  86-184,  February  16, 1986.  P  86-185.  P 
86-186,  P  86-187,  P  86-188,  P  86-189,  P 
86-190,  P  86-191.  P  86-192,  P  8ft-193,  P 
86-194,  P  86-195  and  8ft-196.  February 
17, 1986.  P  86-197,  P  88-198,  P  86-199,  P 
86-200  and  P  86-201,  February  18, 1986. 

Written  comments  by:  P  86-182, 
January  10. 1986.  P  86-172  and  P  86-173, 
January  13. 1986.  P  86-176  and  86-177, 
January  16, 1986.  P  86-178,  P  86-179,  P 
86-180,  P  8ft-181,  P  86-183  and  P  86-184. 
January  17, 1986.  P  86-185,  P  86-186,  P 
86-187,  P  86-188.  P  86-189.  P  86-190,  P 
86-191.  P  86-192,  P  86-193,  P  86-194,  P 
86-195  and  P  86-196,  January  18, 1986.  P 
86-197.  P  86-198,  P  86-199,  P  86-200  and 
P  86-201,  January  19, 1986. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-515991"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Confidential 
Data  Branch,  Information  Mangement 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201.  401  M  St..  SW.  Washington.  DC  * 
20460.  (202)  382-3532. 


FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  St..  SW,  Washington,  DC 
20460.(202)382-3725. 

8UPPUEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above   .      ., 
address.  * 

P86-172 

Manufacturer.  Confidential. 

Chemical.  (G)  Azosubstituted 
aminonaphthol  salt. 

Use/Ptoduction.  (G)  Open,  non- 
dispersive  use.  Prod,  range.  1,000-28,450 
kg/yr. 

Toxicity  Data.  No  data  in  the  PMN 
substance  submitted.  '' 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  24 
workers,  up  to  1.5  hrs/da,  up  to  45  da/yr. 

Environmental  Release/Disposal.  0- 
45  kg/batch  released  to  air  or  land.  Less 
than  45  kg/batch  sent  to  contract 
disposal  or  incinerated. 

P88-173 

Manufacturer.  Confidential. 

Chemical.  (G)  Azosubstituted 
aminonaphthol  salt. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range.  1,000-28,500 
kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  14  workers,  up  to  2 
hrs/da,  up  to  45  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

P88-178 

Importer.  Rohm  and  Haas  Company. 

Chemical.  (G)  Acid  salt  of  a  modified 
acrylic  copolymer. 

Use/Import.  (S)  Industrial  retanning 
agent  for  leather.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
Acute  dermal:  >5.0  g/kg;  Irritation: 
Skin — Slight,  Eye — Moderate. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Release  to  water.  Disposal  by  landfill. 

F86-177 

Importer.  Austin  Chemical  Company,  • 
Inc. 
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Chemical.  (S)  N-{2- 
Pyrimidinyl)piperazine  dihydrochloride. 

Use/Import  (S)  Site-limited 
intermediate  in  the  synthesis  of  a 
pharmaceutical  product.  Import  range. 
50-2,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  inhalation,  a 
total  of  4  workers. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-178 

Manufacturer.  Confidential. 

Chemical.  [G]  Modified  styrene 
acrylic  polymer. 

Use/Production.  (G)  Used  in  the 
preparation  of  a  coating  which  will  be 
industry  applied  to  non-consumer 
articles.  Prod,  range.  15,000-77,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  30 
workers,  up  to  8  hrs/da,  up  to  30  da/yr. 

Environmental  Release/Disposal.  6  to 
100  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P86-179 

Manufacturer.  Confldential. 

Chemical.  (G)  Polyester  of  a  vegetable 
oil  derivative  and  modified  hexanediol. 

Use/Production.  (G)  Multiple  use 
industrial  coating.  Prod  range  50,000- 
376.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  52 
workers,  up  to  8  hrs/da.  up  to  240  da/yr. 

Environmental  Release/Disposal.  1  to 
140  kg/batch  released  to  land.  Disposal 
by  landfill  and  incineration. 

P88-180 

Manufacturer.  Confidential. 

Chemical.  (G)  Urethane  polymer, 
blocked  diisocyanate  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range.  ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  8  workers,  up  to  5  hrs/da,  up  to  6 
da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-181 

• 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  ModiHed  hydrocarbon 
resins. 

Use/Production.  (S)  Industrial  resin 
component  in  production  of  ink  vehicle 
varnishes  and  coatings.  Prod  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  4  hrs/da,  up  to 
50  batch/yr. 


Environmental  Release/Disposal.  500 
grams/day  released  to  land.  Disposal  by 
sanitary  landfill. 

P8ft-182 

Importer.  Urethane  Concepts.  Inc. 

Chemical.  [G]  Amine  containing 
polyether  polyol. 

Use/Import.  [G]  Industrial  polyol 
component  in  flexible  polyurethane 
foam.  Import  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  10-50  workers,  up  to  8  hrs/da,  up 
to  240  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  88-183 

Manufacturer.  Confidential. 

Chemical.  [G]  Modified  alkyd  resin. 

Use/Production.  (S)  Resin  used  in 
automotive  top-coats.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

F 86-184 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Resin  used  in 
automotive  top-coats.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-185 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  lH-l,2.4-Triazolium,  1,4- 
dimethyl-5-[[4- 

[methyl(phenylmethyl)amino]phenyl] 
azo]-,  trichlorozincate(l-). 

Use/Import.  (S)  Dye  for  acrylic  fibres. 
Import  range.  10.000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 
kg. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-188 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  6-chloro-l-ethyl-2-(4- 
N,N-diethylamino)phenyl- 
benzi[C,d]indolium-chloride. 

Use/Import.  (S)  Dye  for  acrylic  fibres. 
Import  range.  10,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 


P  86-187 

Importer  Marubeni  America 
Corporation. 

Chemical.  (S)  Phenoxazin-5-ium,  3- 
(diethylamino)-7-(phenyl-amino)-. 
trichlorozincate(l-). 

Use/Import.  (S)  Dye  for  acrylic  fibres. 
Import  range.  10,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2.000  mg/ 
kg. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 86-188 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  [Mu3-l7-[[6-([4'-((4.5- 
dihydro-3-methyl-5-oxo-l-phenyl-lH- 
pyrazol-4-yl)azo]-3,3'-dihydroxy-[l.l'- 
biphenyl]-4-yl]azo]-l,5-dihydroxy-7- 
sulfo-2-naphthalenyl]azo]-8-hydroxy- 
1.3,6-naphtalenetrisulfonato(10-)l]tri-, 
tetrasodium. 

Use/Import.  (S)  Dye  for  acrylic  fibres. 
Import  range.  10,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 

kg. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 86-189 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  Capped  epoxy. 

Use/Production.  (S)  Site-limited  and 
industrial  coatings.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  8  workers,  up  to  14  hrs/da. 

Environmental  Release/Disposal.  No 
release. 

P  88-190 

Manufacturer.  Confidential 

Chemical.  (G)  Mixed  acrylic  ester 
copolymer  with  monobasic  acid 
modified  alkyd  resin. 

Use/Production.  (G)  Binder  for 
industrial  baking  finishes.  Prod,  range. 
Confidentialf 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers. 

Environmental  Release/Disposal. 
Confidential. 

P  86-191 

Manufacturer  Confidential. 

Chemical.  [G]  Alkyl  phosphate  salt  ot 
an  acylated  polyamine. 

Use/Production.  [G]  Oil  additive. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 
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P 86-192 

Manufacturer.  C  infidentia). 

Chemical.  (G)  Afcyl  phosphate  uH  of 
an  acylated  polys 

Use/Production.jKi]  Oil  additive 
Prod,  range.  ConfioentiaL 

Toxicity  Data.  Mb  data  submitted. 

Exposure.  ConHclentiaL 

Environmental  Heleose/Disposal. 
Confidential. 

P 86-193 

Manufacturer.  C  infidentiak 

Chemical.  (G)  Pc  yester  polyurethane 
ionomer. 

Use/Production.  S)Indt»trial 
adhesive  for  bindir  g  plastices.  VmA. 
range.  Confidential^ 

Toxidty  Data.  N^  data  submitted. 

Exposure.  Manu&cture:  derraal,  a 
total  of  40  woiicersj  8  hrs/da,  2  da/yr. 

Environmental  Release/Disposal  0.2 
to  10  kg/batch  released  to  water. 
Disposal  by  biological  treatment 

P 86-194 

Importer.  Con^dintial. 
Chemical.  (G)  c4>rolactam-blocked 
cycloaliphatic  diisotyanate. 
Use/Import  (S)  Qrosslinlcaf  for 


Import  raage. 


industrial  coatings. 
Confidential. 

Toxicity  Data.  N<  data  submitted. 

Exposure.  None  s  ntidpated. 

Environmental  H  '.lease/DisposoL 
None  anticipated. 

F 86-195 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Qujatemai} 
salt  of  siloxane  and  amidine. 


Use /Production. 


processing  polyuret  lane  foam.  Prod, 
range.  Confidential, 


Toxicity  Data.  Nc 


C)  farterBediate  for 


data  submitted. 


Exposure.  Manu£  ictnre:  dermal,  ■ 
total  of  6  workers,  i  p  to  6J}  hrs/da,  op  to 
4  da/yr. 

Environmental  Ri  fleaae/IHsposal  3 
kg/batcb  released  tp  water.  Disposal  by 
wastewater  treatm^t  fac^ty. 

P 86-196 

Importer.  Confidi  titiaL 

Chemical.  [G]  Oil  -free  saturated 
polyester. 

Use/Import.  (S)  R  esin  used  to  pr^iare 
urethane  powderedjindustrial  coatings. 
Import  range.  50,000-150,000  kg/yr. 

Toxicity  Data.  Nd  data  sabm^ed. 

Exposure.  None  anticipated. 

Environmental  Rilease/DispoaaJ. 
None  anticipated. 

P  86-197 

Importer.  ConfidntiaL 
Chemical  (G)  Pd  irner  ol  fmnctaaaal 
acryulates  and  metl  acrylates. 


Use/Production.  (C)  Resia  for  a  paint 
product  Import  range.  50,000-100/)0a 

kg/yr- 

Toxicity  Data.  No  data  submitted. 
Exposure.  No  date  submitted. 
Environmental  Release/Disposal.  No 
Date  submitted. 

P 86-198 

Importer.  Confidential. 

Chemical.  (G)  Polymer  of  functional 
acrylates  and  methacrylates. 

Use/Production.  (G)  Resin  for  a  paint 
product.  Import  range.  50,000-100,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  date  submitted. 

Environmental  Release/Disposal  No 
Date  submitted. 

P  86-199 

Importer.  Confidential. 

Chemical.  [G]  Polymer  of  functional 
acryulates  and  methacrylates. 

Use/Production.  [G]  Resin  for  a  paint 
product  Import  range.  50,000-100,000 

kg/yr. 

Toxicity  Data.  No  data  submitted. 
Exposure.  No  date  submitted. 
Environmental  Release/DisposaL  No 
Date  submitted. 

P 86-200 

Importer.  Confidential. 

Chemical.  (G)  Alkylamine  plojr^yco) 
ether. 

Use/Import  (S)  Antistatic  agent  in  Ae 
carpet  finishing  area.  Import  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  date  submitted. 

Environmental  Release/Disposal  No 
Date  submitted. 

P86-201 

Importer.  Confidential. 

Chemical.  [G]  Polymer  of  partial  ester 
of  polyol  with  a  carboxyfic  anfcsrdhide 
and  an  ol^in,  partial  salt. 

Use/Import.  (S)  Industrial  emulsifying 
agent  with  lubricating  and  anti- 
corrosion  properties.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >15  mL/ 
kg;  Irritation:  Skin — None-irritant;  Eye — 
Non-irritant;  Ames  test:  Non-mutagenic. 

Exposure.  No  date  submitted. 

Environmental Release/Bi^HMoI.  No 
Date  submitted. 

Date:  November  25, 1965. 

Linda  A.  Travers, 

Acting  Director.  Informatioa  Aianagmettt 
Division. 

[FR  Doc.  85-286700  Filed  U-5-8S;  8:45  am) 

aiLLMQ  CODE  MW-W-M 


[OPTS-59742;  FRL-2932-9) 

Certain  Chemicals  Premanufacttire 
Notices 

AGENCvr  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066}  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
six  such  PMNs  and  provides  a  summary 
of  each. 

dates:  Close  of  Review  Period:  Y  86-35, 
80-36  and  86-37,  December  5, 1985.  Y 
86-38  and  86-39,  December  9, 1985.  Y 
86-40,  December  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett  Chemical 
Control  Dirision  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611.  401  M  St, 
SW..  Washington.  DC  20460,  (202-382- 
3725). 

SUPPt.EMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y 86-35 

Importer.  Nuodex  Inc. 

Chemical.  (G)  Copolyamide  from 
dibasic  acid,  diamine  and  Cu-lactam. 

Use/bnporL  (S)  Industrial  hot-meh 
adhesive.  Import  range.  10,000-30,000 
kg/yr. 

Toxicity  Data.  Acute  oral:  >  110,000 
mg/kg;  Irritation:  Skin— Non-irritant; 
Eye — ^Non-irritant;  Ames  test  Non- 
mutagenia 

Exposure,  No  exposure. 

Environmental  Release/Disposal.  No 
release. 
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Y86-36 

Manufacturer.  Confldential. 
.  Chemical.  (G)  Modified  tall  oil  alkyd. 

Use /Production.  (S)  Site-limited 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  86-37 

Manfacturer.  Confidential. 

Chemical.  (G)  Styrenated/acrylated 
alkyd. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  general 
purpose  metal  coating.  Prod,  range. 
ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y86-38 

Manfacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Industrial  and 
commerical  automobile  body  patch. 
Prod,  range.  Confldential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  86-39 

Importer.  Confidential. 

Chemical.  [G]  Hydroxy  functional 
acrylic  copolymer. 

Use/Import  [S]  Industrial 
thermosetting  decorative  and  protective 
coatings.  Import  range.  75,000-225,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Limited  exposure. 

Environmental  Release/Disposal.  No 
release. 

Y86-40 

Manfacturer.  Confldential. 

Chemical.  (S)  Polymer  of  linseed  oil, 
adipic  acid,  benzoic  acid, 
pentaerythritol  and  phtahlic  anhydride. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  25, 1985. 
Linda  A.  Travon, 

Acting  Director,  Information  Management 
Division. 

[FR  Doa  85-28701  Filed  12-5-85;  8:45  am] 

WLLmaCODE  6S60-S0-M 


(ER-FRL-2934-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBILE  AQENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  filed  November  25, 1985 
through  November  29, 1985,  pursuant  to 
40  CFR  1506.9. 

EIS  No.  850519.  Final.  COE.  PR.  Rio  Puerto 
Nuevo  Basin  Flood  Ck)ntrol  Plan,  San  Juan, 
Due:  January  6, 1988,  Contact  Gerald 
Atmar  (904)  791-2615. 

EIS  No.  850520,  Final.  BLM.  SD,  South  Dakota 
Resource  Area,  Resource  Management 
Plan,  Due:  January  8, 1988,  Contact  Ray 
Bnibaker  (406)  232-4331. 

EIS  No.  850521.  Final,  NOA.  AU  Weeks  Bay 
National  Estuarine  Sanctury  Management 
Plan,  Due:  January  6, 1986,  Contact  Nancy 
Foster  (202)  634-4236. 

EIS  No.  850522.  Final,  EPA,  TX.  Cummins 
Creek  Surface  Lignite  Mine,  NPDES  Permit. 
Fayette  County,  Due:  January  6 1986, 
Contact:  Clinton  SpotU  (214)  767-2716 
Dated:  December  3, 1985. 

Allan  Hirsch, 

Director.  Office  of  Federal  Activities. 

(FR  Doc.  85-29040  Filed  12-5-85;  8:45  am) 

BILUNG  CODE  SSSO-SO-M 


[ER-FRL-2934-6] 

Environmental  Impact  Statements  and 
Regulations;  AvaUabillty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  18, 1985  through 
November  22, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-AFS-I65143-00.  Rating 
EC2,  Manti-La  Sal  Nat'l  Forest,  Land 
and  Resource  Mgmt.  Plan,  UT  and  CO. 
Summary:  EPA  has  identified  numerous 
concerns  regarding  management  of 
water  quality  standards,  watersheds, 
vegetation,  minerals,  riparian  and 
wetland  areas,  and  aquatic  life.  To  meet 
these  EPA  has  requested  additional 
individual  and  comulative  impact 
analysis,  and  further  discussion  of  best 
management  practices,  monitoring 
plans,  plan  implementation  and 
coordination,  and  methods  for  correcting 


existing  resource  problems.  State  and 
EPA  antidegradation  requirements  for 
water  quality  need  to  be  addressed. 

ERP  No.  D-BLM-K65102-J»A^,  Rating 
EC2,  Elko  Resource  Area.  Resource 
Mgmt.  Plan  and  Wilderness  Designation 
Study,  N.  Fork,  Buckhom  and  Tuscarora 
Planning  Units,  NV.  Summary:  EPA 
recommended:  (1)  A  reevaluation  of 
proposed  riparian  habitat  protection 
efforts;  (2)  more  information  on 
herbicide  issues  and  air  and  water 
quality  impacts;  and  (3)  clarification  of 
resource  management  concerns. 

ERP  No.  DA-COE-K36014-CA.  Rating 
EC2,  Santa  Ana  R.  Main  Stem  and 
Santiago  Creek  Flood  Control  Project, 
Mentone  Dam  Upstream  Flood  Storage 
Alternatives,  CA.  Summary:  EPA 
requested  more  information  on  impacts 
and  a  firm  commitment  to  the  mitigation 
plans  in  regard  to:  (1)  Riparian  habitat. 
Hsheries,  and  two  candidate  endangered 
species  in  the  Santa  Ana  Wash;  and  (2) 
project  impacts  to  air  quality. 

ERP  No.  D-FHW-E40088-TN.  Rating 
EC2.  TN-34  Bypass  Construction.  TN-34 
SW  of  Johnson  City  to  TN-137  NW  of 
Johnson  City.  TN.  Summary:  EPA 
expressed  major  concern  about  water 
quality  impacts  associated  with 
channelization,  surface  and 
groundwater  impacts  due  to 
construction  and  secondary 
development,  and  noise  impacts.  EPA 
recommended  that  additional  analysis 
be  done  to  avoid  or  minimize  and 
mitigate  the  proposed  impacts. 

ERP  No.  D-IBR-J31017-CO,  Rating 
EC2,  Grand  Valley  Unit  Stage  D 
Development,  Construction  and 
Operation,  Colorado  R.  Basin  Salinity 
Control  Project,  CO.  Summary:  EPA 
believes  the  proposed  action  is  well 
conceived,  but  urges  that  additional 
wildlife  habitat  mitigation  be  considered 
and  that  the  potential  uses  of  watef 
saved  as  a  result  of  the  proposed  action 
be  more  clearly  identified  in  the  FEIS. 

ERP  No.  D-VAD-F81011-MI.  Rating 
LO,  Allen  Park  Veterans  Admin. 
Medical  Center,  Split  Site  Care  Facility 
and  Enlargement,  MI.  Summary: 
Although  no  preferred  alternative  is 
indicated,  EPA  believes  none  of  the 
alternatives  have  significant  positive  or 
negative  environmental  impacts.  EPA 
also  outlined  some  omissions  with 
regard  to  the  hospital's  PCB  Compliance 
Policy  which  may  have  been  due  to  the 
recent  publication  of  the  Transformer 
Fires  Rule. 

rmalEISs 

ERP  No.  F-DLfvW01068-UT,  P  R 
Spring  and  Hill  Creek  Special  Tar  Sand 
Areas,  Oil  and  Gas  Leases,  Conversion 
to  Combined  Hydrocarbon  Leases,  UT. 
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Summary:  EPA 
Record  of  Decis 
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.  ecommended  that  the 
on  reflect  the  additionaJ 
hydrologic  and  |  eologic  stucfies  and  PSD 
permitting  sequi  nee  required  prior  to 
any  mineral  exp  oration  or  development 
activities. 

ERP  No.  F-BL  H-JTOOOJ-UT,  Box  Brfer 
Planning  Area,  I  esource  Mgmt  Plan, 
UT.  Summary:  E  PA's  review  expressed 
continued  water  qtialtty  concerns. 
Erosion  would  c  mtinue  on  about  1,330 
acres  of  critical  md  severe  erosion 
areas;  and  incre  tsed  erosion  if  expected 
on  almost  lOO.OC  0  acres  from  Off  Road 
Vehicle  (ORV)  u  se.  EPA  recommended  a 
more  agressive  i  lanagement  approach 
be  applied  to  th«  se  severe  erosion  areas 
and  to  problems  such  as  ORV  use  in 
order  to  improve  and  protect  water 
quaiitv  values. 

ERP'  No.  F-CE  }-Ca9024-NY, 
Pierrepont  St.  O!  fice  Envelopment, 
Construction,  UI  lAG.  NY.  Summary: 
EPA  commented  that  the  outstanding 
issues  in  the  Dra  't  EIS  concerm'i^ 
wastewater  flow  »,  water  Gonservafion 
measures,  and  C  D  concentrations  have 
been  adequately  addressed  in  the  Final 
EIS.  The  project  nay  require  a  state 
operating  permit  or  a  PSD  permit  for 
emissions  associ  ited  with  the  operatioa 
of  emergency  gei  lerators. 

ERP  No.  F-FH  V-C40e80-N|,  N]-20 
Connector  Comp  etion,  Constmction,  I- 
80  to  CBD  Loop  I  oad,  NJ.  Summary: 
EPA  commented  that  the  outstanding  air 
quality  issue  at  t  le  DEIS  stage  has  been 
resolved  in  the  F  CIS.  The  revised  air 
quality  analysis  i  eveals  that  no 
violations  of  the  i^O  standard  wiM  occur 
as  a  result  of  the  project 

ERP  Na  F-FHi  V-E40682-GA,  Murray 
Road  Constructic  n.  Washingtoa  Rd.  and 
Cherry  St.  to  Reynolds  St.,  GA. 
Summary:  EPA  is  primarily  concerned 
about  potential  niise  and  wetland  and 
floodplain  impac  s  and  their  mitigation. 
Mitigation  for  no  se  impacts,  which  wa* 
considered  but  ni  it  proposed,,  and 
mitigation  for  wetland  impacts,  which 
was  proposed  foi  only  a  portion  of  the 
predicted  losses,  should  both  be  farther 
considered. 

ERP  No.  F-FHl  V-F40242-IN, 
Broadway  and  W  acedonia  Corridor 
Improvement,  S.  i4uncie  BypassAN-BZ 
to  N.  Muncie  Byp  ass/IN-87,  Righf-of- 
Way  Acquisition  IN.  Summary:  EPA's 
review  has  indie,  ted  that  our  previous 
concerns  with  no  se.  impacts  have  been 
adequately  discu;sed  in  the  FinaFEIS. 
ERP  No.  F-FH\  V-G40tl4-TX  US  59/ 
Southwest  Freew  ay  Improvement  and 
Widening,  Beltwi  y  8  to  TX-288.  TX. 
Summary:  EPA  expressed  no  objection 
with  the  proposed  action  as  described. 

ERP  No.  F-UA  '-E130(»-GA, 
Winnersville  Air  to-Snrface  Weapons 
Range,  Construct  on  and  Operation, 


Near  Moody  AFB  for  Primary  Use  of  the 
347  Tactical  Fighter  Wing,  GA. 
Summary:  EPA's  review  finds  that  the 
issues  we  questioned  in  the  cfeaft 
document  have  been  satisfactorily 
addressed. 

ERP  No.  F-USA-GIOOOO-TX,  Camp 
BuUis,  Combat  Assault  Landing  Strip^ 
Operations,  Ft.  Sam  Houston.  TX, 
Summary:  EPA  has  no  objections  to  the 
proposed  action  as  described. 

Amended  Notice 

The  following  review  was  completed 
during  the  week  of  November  12  through 
15. 1985  and  should  have  appeared  in 
the  FR  Notice  published  on  November 
29.1985. 

ERP  No.  F-NRC-DOOOO&-PA,  Beaver 
Valley  Power  Station.  Unit  2.  Operating 
License,  Ohio  R..  PA.  Summary:  EPA 
reviewed  the  FEIS  and  found 
deficiencies  in  discussion  of  water 
quahty  issues  and  in  developing 
accident  sequence  probabilities. 

Dated:  December  3, 1985. 
Allan  Hirsch, 

Director.  Office  of  Federal  Activities. 
[FR  Doc.  85-29041  Filed  12-5-85;  8:45  amj 

BILUNG  CODE  SS60-S0-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  System;  Federal  Land 
Bank  Aasodationa,  ConsoHdaUon; 
Proposed  Charter 

agency:  Farm  Credit  Administration. 
action:  Notice;  Proposed  Chartering  of 
Districtwide  Federal  Land  Bank 
Associations  in  the  Ninth  Farm  Credit 
District. 

summary:  The  Farm  Credit 
Administration  (FCA)  has  under 
consideration  a  proposal  for  the 
consohdation  of  certain  Federal  land 
bank  associations  (FLBAs)  in  the  Ninth 
Farm  Credit  District  that  would  involve 
amending  the  charter  of  the 
consolidated  ELBA  to  serve  the  entire 
Ninth  Farm  Credit  District,  which 
encompasses  the  States  of  Colorado, 
Oklahma,  New  Mexico  and  Kansas. 
Shareholders  of  24  FLBAs  approved  the 
merger  at  their  special  meetings  on 
November  26, 1985.  If  the  required 
regulatory  approvals  are  given,  the 
proposed  merger  would  take  effect  on 
December  31. 1985. 

The  issuance  of  ELBA  charters  is  a 
discretionary  act  pursuant  to  Section 
5.18  of  the  Farm  Credit  Act  of  1971,  as 
amended,  that  does  not  require  notice 
and  comment.  However,  since  the 
proposed  consolidated  association  may 
serve  some  areas  that  may  also  be 
served  by  other  associations,  the  FCA 


believes  it  appropriate  to  consider  aH 
comments  of  the  public  on  the 
designation  of  die  territory  to  be  served. 
All  interested  parties  are  invited  to 
submrt  written  comments,  addressed  as 
specified  below. 

date:  All  comments  must  be  received  by 
December  2a  1985. 

Al}ORESS:  All  comments  should  be 
submitted  in  writing  to  Donald  E. 
Wilkinson.  Governor,  Farm  Credit 
Administration,,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090.  Copies  of 
all  written  communications  received 
will  be  available  for  inspection  by 
interested  parties  in  the  Office  of  the 
Director,  Congressional  and  PubUc 
Affairs  Division.  Office  of 
Administration,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Thomas  Holland.  Fimding  and 

Operations  Division,  Office  of 

Examination  and  Supervision.  1501 

Farm  Credit  Drive,  McLean,  VA  22102- 

5090,  (703)  883-4452. 

Donaid  E.  WiUdinaii, 

Governor. 

[FR  EVk.  85-29135  Filed  12-5-86;  8:45  am] 

BILUMO  COK  STOfr-ei-M 


Farm  Credtt  S^tem;  Prodoction  Credit 
Aaaociattone;  Consolidations; 
Proposed  Charter 

agency:  Farm  Credit  Administration. 

ACTION:  Notice;  Proposed  Chartering  of 
Districtwide  Production  Credit 
Associations  in  the  Ninth  Farm  Credit 
District. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  has  under 
consideration  a  proposal  for  the 
consolidation  of  certain  Production 
Credit  Associations  (PCAs)  in  the  Ninth 
Farm  Credit  District  that  would  involve 
amending  the  charter  of  the 
consolidated  PCA  to  serve  the  entire 
Ninth  Farm  Credit  District,  which 
encompasses  the  States  of  Colorado, 
Oklahoma.  New  Mexico  and  Kansas. 
Shareholders  of  19  PCAs  approved  the 
consoKdation  at  their  special  meetings 
on  December  3. 1985.  If  the  required 
regulatory  approvals  are  given,  the 
proposed  consolidation  would  take 
effect  on  December  31. 1985. 

The  issuance  of  PCA  charters  is  a 
discretionary  act  pursuant  to  Section 
5.18  of  the  Farm  Credit  Act  of  1971,  a« 
amended,  that  does  not  require  notice 
and  comment.  However,  since  the 
proposed  consoldiated  association  may 
serve  some  areas  that  may  also  be 
served  by  other  associatioBs^  the  FCA 
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believes  it  appropriate  to  canstdeT^fl 
comments  of  the  public  on  the 
designalian  «f  fte  territoiy  to  be  served. 
All  interested  patties  are  invited  to 
submit  wittten  comntetrts,  addressed  as 
specified  below. 

date:  All  commHEts  must  be  moetved  by 
December  20, 1985. 

AHQRESS:  AU  txMnments  shodd  be 
submitted  in  tvrittng  to  Donald  £. 
Wilkinson,  Governor,  Farm  Credit 
Administration.  1501  Farm  Credit  Qrive, 
McLeaa,  Vii;ginia  22tQ2-^0O0.  Copiea  at 
all  written cooimunicatioos  received 
will  be  available  for  in&pectioa  by 
intenested  parties  in  the  OfCce  of  the 
Director,  Congressional  and  Public 
Affairs  Division.  Office  of 
Administration.  Farm  Credit 
Administration. 

FORKJRTMGR  WFOBMAVIONOMCTMCf: 

Thomas  Holland,  Funding  and 

Operatioafi  Oivi«oa,  Office  of 

Exasiinatlon  and  Supervision,  1561 

Farm  Credit  Drive.  McLean,  VA  22W2- 

5090.  (703)  883-4452 

Domftd  E.  Wilkinson, 

Governor. 

|FR  Doc.  85-29134  Filed  12-5-85:  8:45  am] 

WLUNG  CODE  STOS-OMi 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Louisiana;  Amendment  to  NoSce  ^  a 
Maior-Dlsaster  Declaration 

[FEMA-752-DR] 

AGENCY:  Federal  C^Rei:gency 
Management  Agency. 

action:  Notice.        ^^^ 

summary:  This  notice  amefnds  the  notice 
of  a  inajor  disaster  for  the  Stale  of 
LoHisiana  {FEMA-7^-DR5.  daled 
November  t,  1985.  «nd  related 
determisMtions. 

dated:  November  23, 1985. 

Foa  mmMea  mpoaMAisoH  ooNntcr 

Sewall  H£.  jfrfmson.  Disaster 
Assistance  Progran*.  f«4eral 
Emei^gency  Man^^nent  Agency, 
WasisDgtoa,  DC  .a047Z  (202)  «4S-a61«. 

Nofice: 

l^noticeiofd  major  disaster  liar  iAe 
State  of  Louisiana  dated  November  t, 
1985,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
deterRitned  1o  liare  been  adversely 
affected  by  the  cata j^triphc  <tec8arod  « 
major  disaster  by  the  President  in  his 


declaration  of  November  1,  t98S: 
Ascension  Parish  for  Public  Assistance. 
(Catoteg  efPe^eral  Oomesfic  Assistance  No. 
«X2U,  ISuiter  AnMmoe.) 
SmMil'W.SpaGk. 

Associate  Director  State  and  Local  Programs 
and  Support. 

|FR  Doc.  85^2893  iried  12-5-aS:  ktSaoi] 

BiLLiNOcaaE«rt 


Pennsylvania;  Amendmaot  to  Notice  of 
a  lla]or4>lsaster  Declarafion 

[FEIIA-754^0Ri 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMMRV:  This  notioe  amends  the  notice 
of  a  inajor  disaster  for  tbe 
Commonwealth  of  PeDRflsrlvania 
(FEMA-754-OR).  dated  November  9. 
1985,  and  related  determinations. 
date:  November  27, 1985. 
FOR  FURTHER  INFOMBATIM  CONTMCT: 
Sewall  H£.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC.  20472.  (202]  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
Commonwealth  -ef  Pennsylvania,  dated 
November  9, 1985,  is  hereby  amended  to 
include  the  following  area  among  ftose 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  maior  disaster  by  tiie 
President  in  his  declaration  of 
November  9, 1985: 

Forward  Township  in  Allegheny 
County  for  Pubfic  Assistance. 

(Catalog -of  Federal  Domestic  Assistance  No. 

83.516.  OtsaBter  AsBistance.) 

Samuel  W.SpMi(, 

Associate  Director,  State  and  Local  Programs 

and  Support. 

[FR  Ooc.  85-28934  Filed  12-«-8S:  «!45  mb) 

BILLINGS 


[FEMA-755>DR] 

¥h9in1a,  Ainendnient  to  flotice  of  a 
Majof^Disastei  Declaration 

agency:  Federal  fjneiigeMy 
Management  Agency. 
Acmscf^olKe. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  Tor  the 
CojBmoiiw^tfa  <d  Viipnia  <FEK4A-7S5- 
DR],  dated  November  9.  ISBS.  and 
related  determinations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  TOsiwter 
Assistance  Programs,  Federal 


anangency  Mansyimf  Ay  ocy. 
Washington,  DC  20472,  (202)  646-3618. 

Notice: 

Hw  noHoe  of  a  major  disaster  for  the 
CommomwealAi  of  Virginn,  dated 
November  9, 1985, «  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  aftected  by  the  catasbophe 
declared  a  oiafor  disaster  by  the 
President  in  lits  dedtsraioa  of 
November  S,  1985: 

(Bedford,  Greene,  and  YoA  Cotmties 
for  PubKc  AssMftance. 

DATED:  Novemuw  23, 1985. 
(Catalong  sf  Federal  Domestic  AssisUnce 
No.  83.516.  Disaster  Assistance.) 

Samuel  W.  Speck. 

Associate  Direct  or.  State  and  Local  Pragramt 

and  Support 

(FR  Doc.  8S-2893S  Fitedl2-5-«S:  S:4S  am] 

aujN6  OQOC  S7i>-aa.«i 


[FEMA-7S»-OR] 

West  Viffinia;  AmendmafN  to  Hetice  of 
a  Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  Ihe  notioe 
of  a  major  disaster  for  the  State  of  West 
Virginia  (FEMA-753-IHii.  doted 
November  7. 19a5.  and  seiated 
determinations. 

for  further  information  contact: 

Sewall  H.'E.  Johnson,  Disaster 
Assistance  Piugiaias.  FedoBi 
EmesBency  Msnageraent  Agency, 
Washington.  OC  20t7Z  (202)  SM-<3618. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  West  Virginia,  dated  November 
7, 1985,  is  heprfjy  amended  to  tadude 
ttte  followmg  area  among  Aose  areas 
determined  to  have  been  advcrsriy 
affected  by  the  catastrophe  declared  a 
major  disaster  by  ^e  Avsident  in  his 
decSaration  of  Novwnber  7,  WK: 

Berkeley  Coimty  for  Pubfic 
Assistance. 

Dated:  November  23. 1985. 

(Catalog «f  Federal  Domestic  AMistance  No. 

83.516,  Disaster  Assistance.) 

Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 

andSuppott. 

|FR  Doc.  85-28936  Filed  12-C-aS:  8:45  an»l 

BiLLMQ  CODE  s/ta-oa-a 
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FEDERAL  HO  IE  LOAN  BANK  BOARD       (No.AC-460] 


(No.  AC-445] 


Ameiican  Savings  Bank,  F.S.B.;  New 
York,  NY;  Final  Action  Approval  of 
Conversion  Ai^cation 

Date:  November  27. 1985. 

Notice  is  hereby  given  that  on 
September  24. 1985  the  Office  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  p  iirsuant  to  the  authority 
delegated  to  th  j  General  Counsel  or  his 
designee,  appn  ived  the  amended 
application  of  i  American  Savings  Bank, 
FSB  New  York,  New  York,  for 
permission  to  qonvert  to  the  stock  form 
of  organization*  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretari  at  of  said  Corporation, 
1700  G  Street,  IfW.,  Washington.  DC 
20552,  and  at  thje  OfHce  of  the 
Supervisory  Agtnt  of  said  Corporation 
at  the  Federal  I  !ome  Loan  Bank  of  New 
York,  One  Worjd  Trade  Center.  Floor 
103,  New  York,  New  York  10048. 

By  the  Federal  |4ome  Loan  Bank  Board. 
Nadine  Y.  Pran, 

Acting  Secretary. 
(FR  Doc.  85-289*1 1 

BHJJNaCOOC  ( 


:tna^rt-m 


Filed  12-6-85;  8:45ain] 


(No.  AC-45S] 

American  Saviiigs  Bank,  F,S.B. 
Tacoma,  WA;  Ftnal  Action  Approval  of 
Conversion  Aptolication 

Date:  November  27. 1985. 


I!e5, 


Notice  is  he 
November  11. 
Counsel  of  the 
Board,  acting . 
delegated  to  the 
designee,  appro  red 
American  Savin  ;s 
Washington,  foi 
to  the  stock  forr  i 
of  the  application 
inspection  at  thi 
Corporation. 
Washington,  DC 
of  the  Supervisory 
Corporation  at 
Bank  of  Seattle, 
Seattle,  Washin^t 

By  the  Federal 
Nadine  Y.  Penn, 

Acting  Secretary. 
[FR  Doc.  85-28982 

WUJMQ  COOC  CTSO-oi-M 


»y  given  that  on 

the  Office  General 
f  ederal  Home  Loan  Bank 
piquant  to  the  authority 
General  Counsel  or  his 
the  application  of 
Bank,  F.S.B.,  Tacoma. 
permission  to  convert 
of  organization.  Copies 
are  available  for 
Secretariat  of  said 
G  Street,  N.W., 
20552,  and  at  the  Office 
Agent  of  said 
Federal  Home  Ix)an 
BOO  Stewart  Street, 
on  98101. 

F  iome  Loan  Bank  Board. 


Filed  12-5-85;  8:45  am] 


tie 


Brookfield  Federal  Savings  and  Loan 
Association  Brookfield,  IL;  Final  Action 
Approval  of  Conversion  Application 

Dale:  November  27. 1985. 

Notice  is  hereby  given  that  on 
October  4, 1985,  the  Office  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Brookfield  Federal  Savings  and  Loan 
Association,  Brookfield,  Illinois,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street  N.W..  Washington.  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Chicago,  111  East  Wacker  Drive, 
Chicago,  Illinois,  60601. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn,  * 

Acting  Secretary. 

(FR  Doc.  85-28983  Filed  12-5-85;  8:45  am] 

BtLUNG  COOE  6720-01-« 


[No.  AC-461] 

Capital  Federal  Savings  and  Loan 
Association,  Sacremento,  CA;  Final 
Action  Approval  of  Conversion 
Application 

Dale:  November  27. 1985. 

r 

Notice  is  hereby  given  that  on 
October  4, 1985  the  Office  General 
Counsel  of  the  Federal  Home  Bank 
Board,  acting  pursuant  to  the  authority 
deleted  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Capital  Federal  Savings  and  Loan 
Association,  Sacramento,  California,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretriat  of  said  Corporation, 
1700  G  Street,  NW.,  Washington.  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  L,oan  Bank  of  San 
Francisco,  Post  Office  Box  7948,  San 
Francisco,  California  94120. 

By  the  Federal  Home  Loan  flank  Board. 
Nadine  Y.  Penn. 

|FR  Doc.  8&-28984  Filed  12-5-85;  8:45  am) 

BtLUNG  CODE  672(M>1-M 


[No.AC-451] 

Century  Federal  Savings  and  Loan 
Association,  Santa  Fe,  NM;  Final 
Action,  Approval  of  Conversion 
Application 

Date:  November  27. 1985. 

Notice  is  hereby  given  that  on  August 
2, 1985,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Century  Federal  Savings  and  Loan 
Association,  Santa  Fe,  New  Mexico  for 
permission  to  convert  to  the  stock  form 
of  organziation.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board.  1700  G 
Street,  NW..  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of  Dallas, 
500  E.  John  Carpenter  Freeway.  P.O.  Box 
619026,  Dallas/Fort  Worth.  Texas  75261- 
9026. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn. 
Acting  Secretary. 
[FR  Doc.  85-28985  Filed  12-5-85;  8:45  am] 

MLLINQ  COOE  t72O-01-H 


[NO.AC-4S3] 

Coast  Savings  and  Loan  Association, 
Los  Angeles,  CA;  Final  Action, 
Approval  of  Conversion  Application, 

Date:  November  27, 1985. 

Notice  is  hereby  given  that  on 
November  18, 1985,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Coast  Savings  and  Loan 
Association,  Los  Angeles,  California,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street,  NW.,  Washington.  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of  San 
Francisco,  Post  Office  Box  7948,  San 
Francisco,  California  92120. 

By  the  Federal  Home  Loan  Bank  Board, 
Nadine  Y.  Penn,      '  '  .       - 

Acting  Secretary. 
[FR  Doc.  85-28986  Filed  12-5-85;  8:45  amj 

BILLING  CODE  *72I>-01-M 
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[Na  AC-449] 

The  Conservative  Savings  and  Loan 
Association,  Omatia,  NE;  Final  Action 
Approval  of  Conversion  Application 

Dale:  November  27. 1985. 

Notice  is  hereby  given  that  on  August 
16. 1985,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
The  Conservative  Savings  and  Loan 
Association,  Omaha,  Nebraska,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Street,  NW.,  Washington,  DC 
20552  and  at  the  OfHce  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Topeka,  Post  Box  176,  Topeka,  Kansas 
6601. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 

Acting  Secretary. 

[FR  Doc.  85-28987  Filed  12-5-65;  8:45  am) 

MIXING  CODE  (720^)1-11 


INo.  85-1093] 

Downey  Savings  and  Loan  Association 
Costa  Mesa,  CA;  Approval  of 
Application  To  Withdraw  Securities 
From  Listing  and  Registration  on  the 
American  Stocit  Exchange 

Date:  November  27, 1985. 

Notice  is  hereby  given  that  on 
November  15, 1985,  the  General  Counsel 
approved  pursuant  to  delegated 
authority,  the  application  filed  on 
September  10, 1985,  by  Downey  Savings 
and  Loan  Association  (the 
"Association")  pursuant  to  Securities 
Exchange  Act  ("Exchange  Act")  section 
12(d)  and  Exchange  Act  Rule  12d2-2(d), 
to  withdraw  from  listing  and  registration 
on  the  American  Stock  Exchange  (the 
"Exchange")  its  Common  Stock.  Notice 
of  this  application  was  published  in  the 
Federal  Register  on  October  31, 1985  and 
open  for  comment  from  the  public  until 
November  15, 1985.  As  noted  in  the 
earlier  notice,  the  common  stock  of  the 
Association  will  continue  to  be 
registered  under  the  Exchange  Act  and 
is  also  listed  and  registered  on  the  New 
York  Stock  Exchange.  Copies  of  the 
application  are  available  for  inspection 
at  the  Public  Information  Services 
Section  Office  of  the  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW.,  Washington,  DC  20552. 


By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary. 
|FR  Doc.  85-28988  Filed  12-5-65;  8:45  am] 

BflXIMO  COOC  (TSIMII-M 


(Na  AC-452] 

Rrst  Federal  Savings  and  Loan 
Association  of  Danville,  Danville,  VA; 
Rnal  Action,  Approval  of  Conversion 
Application 

Date:  November  27, 1985. 

Notice  is  hereby  given  that  on  May  14, 
1985,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  appUcation  of 
First  Federal  Savings  and  Loan 
Association  of  Danville,  Danville, 
Virginia  for  permission  to  convert  First 
Federal  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street, 
NW.,  Washington,  DC  20552  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Atlanta,  260 
Peachtree  Street,  N.W..  Atlanta,  Georgia 
30303. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary. 
(FR  Doc.  85-28989  Filed  12-5-85;  8:45  am] 

BILLING  CODE  6720-01-M 


[NOAC-44S] 

First  Federal  Savings  and  Loan 
Association  of  De  Kalb  County,  Fort 
Payne,  AL;  Final  Action,  Approval  of 
Conversion  Application 

Date:  November  27, 1985. 

Notice  is  hereby  given  that  on  August 
14, 1985,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  De  Kalb  County,  Fort 
Payne,  Alabama,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street 
NW.,  Washington,  DC  20552,  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Atlanta, 
Post  Office  Box  56527,  Atlanta,  Georgia 
30343. 


By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary. 
(FR  Doc.  85-28990  Filed  12^-5-85;  8:45  am] 

BILUNQ  COOC  (rZO-OI-H 


(No.  AC-444] 

Heart  Federal  Savings  and  Loan 
Association,  Aul>um,  CA;  Final  Action, 
Approval  of  Conversion  Application 

Dated:  Nobember  27, 1985. 

Notice  is  hereby  given  that  on 
October  4, 1985,  the  Office  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Heart  Federal  Savings  and  Loan 
Association,  Auburn,  California,  for 
permission  to  covert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  said  Corporation,  1700  G 
Street,  NW.,  Washington.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  San  Francisco,  Post  Office 
Box  7948,  San  Francisco,  California 
94120. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary. 
|FR  Doc.  85-28991  Filed  12-5-85:  8:45  am] 

BILUNG  COOE  6720-01-M 


[No.  AC-4461 

Home  Bank,  FSB,  Berlin,  NH;  Hnal 
Action,  Approval  of  Conversion 
Application 

Dated:  November  27, 1985. 

Notice  is  hereby  given  that  on  August 
8, 1985,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Home  Bank,  FSB,  Berlin,  New 
Hampshire,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  said 
Corporation,  1700  G  Street,  NW., 
Washington.  DC  20552  and  at  the  Office 
of  the  Supervisory  Agent  of  said 
Corporation  at  the  Federal  Home  Loan 
Bank  of  Boston,  Post  Office  Box  2196, 
Boston,  Massachusetts  02106. 


50012 
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By  the  Federal  F^Dine  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary. 

|FR  Doc.  85-28992  hied  12^S-85:  8:45  amj 
MLUNG  COM  (TIO^I -« 


(Na  AC-459] 


Metropolitan  Federal  Savings  and 
Loan  Associatioh,  Nastiville.  TN;  Final 
Action,  Approv4  of  Conversion 
Application 

Dated:  Novembe^  27. 1985. 

Notice  is  herefaw  given  that  on  August 
8. 1985,  the  Offic^of  General  Counsel  of 
the  Federal  Homt  Loan  Bank  Board, 
acting  pursuant  tj  the  authority 
delegated  to  the  Ceneral  Counsel  or  his 
designee,  approved  the  application  of 
Metropolitan  Federal  Savings  and  Loan 
Association,  Nasnville,  Tennessee,  for 
permission  to  convert  to  the  stock  form 
of  organization,  uopies  of  the 
application  are  available  for  inspection 
at  the  Secretariatjof  said  Corporation, 
1700  G  Street.  NVif.,  Washington,  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Ho  ne  Loan  Bank  of 
Cincinnati,  Post  C  ffice  Box  598. 
Cincinnati,  Ohio  •  5201. 

By  the  Federal  Hqme  Loan  Bank  Board. 
Nadine  Y.  Penn. 
Acting  Secretary. 
(FR  Doc.  85-28993  filed  12-5-85: 8:45  amJ 

BILUNGCOOC  (720-01- ■ 


(Na  AC-456] 

Mid-America  FedWal  Savings  and  Loan 
Association,  Parion,  KS;  Hnal  Action. 
Approval  of  Com  ersion  Application 

Dated:  November  27. 1985. 

Notice  is  hereb]  given  that  on 
November  11, 198  i.  the  Office  of 
General  Counsel  <  f  the  Federal  I4ome 


Loan  Bank  Board. 


acting  pursuant  to  the 


authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
appUcation  of  Mid-America  Federal 
Savings  and  Loan  Association,  Parson. 
Kansas,  for  permii  ision  to  convert  to  the 
stock  form  of  orga  nization.  Copies  of  the 
application  are  av  ailable  for  inspection 
at  the  Secretariat  )f  said  Corporation. 
1700  G  Street.  NVl ..  Washington.  DC 
20552,  and  at  the  ( )frice  of  the 
Supervisory  Agen  of  said  Corporation 
at  the  Federal  Hoi  le  Loan  Bank  Topeka. 
Post  Office  Box  1^.  Topeka,  Kansas 
f)6601. 


By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary. 

|FR  Doc.  85-28994  Filed  12-5-85;  8:45  am) 
BIUMQ  COOE  <720-«1-M 


[No.  AC-450] 

Nortti  American  Savings  Association, 
Grandview,  MO;  Final  Action,  Approval 
of  Conversion  Application 

Dated:  November  27, 1985. 

Notice  is  hereby  given  that  on  August 
2. 1985.  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
North  American  Savings  Association, 
Grandview,  Missouri,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  said  Corporation,  1700  G 
Street.  NW.,  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Des  Moines,  907  Walnut  . 
Street,  Des  Moines,  Iowa  50309. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary. 

[FR  Doc.  85-28995  Filed  12-5-85;  8:45  am| 
BHJJNa  COOE  072041-11 


[No.  AC-457) 

Palemetto  Federal  Savings  and  Loan 
Association,  Aiken,  SC;  Final  Action, 
Approval  of  Conversion  Application 

Dated:  November  27, 1985. 

Notice  is  hereby  given  that  on 
November  6, 1985.  the  Office  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Palmetto  Federal  Savings  and  Loan 
Association,  Aiken,  South  Carolina,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Street.  NW.,  Washington,  DC 
20552.  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Atlanta.  Post  Office  Box  56527, 
Peachtree  Center  Station.  Atlanta. 
Georgia  30343. 


By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Perm. 
Acting  Secretary. 
|FR  Doc.  85-28986  Filed  12-5-85:  8:45  amj 

BILUNG  COOE  6720-01-M 


[No.  AC-4541 

Piedmont  Federal  Savings  and  Loan 
Association,  Manassas,  VA;  Final 
Action,  Approval  of  Conversion 
Application 

Date:  November  27, 1985. 

Notice  is  hereby  given  that  on 
November  13, 1985,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Piedmont  Federal  Savings 
and  Loan  Association.  Manassas. 
Virginia  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street.  NW..  Washington,  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Atlanta,  P.O.  Box  56527,  Peachtree 
Center  Station,  Atlanta,  Georgia  30343. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 

Acting  Secretary. 

[FR  Doc.  85-28997  Filed  12-5-85;  8:45  amJ 

BILLING  CODE  6720-01-M 


[No.  AC-458] 

Poughkeepsie  Savings  Bank,  FSB, 
Poughkeepsie,  NY;  Final  Action, 
Approval  of  Conversion  Application 

Date:  November  27, 1985. 

Notice  is  hereby  given  that  on 
October  11, 1985.  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  amended 
application  of  Poughkeepsie  Savings 
Bank.  FSB,  Poughkeepsie,  New  York,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street,  NW.,  Washington,  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of  New 
York,  One  World  Trade  Center,  Floor 
103,  New  York,  New  York  10048. 
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By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 

Acting  Secretary. 

|FR  Doc.  85-28998  Filed  12-S-85;  8:45  am] 

BILUNQ  COM  S720-01-M 


[No.  AC-447] 

Security  Federal  Savings  and  Loan 
Association  of  South  Miami,  FL;  Final 
Action,  Approval  of  Conversion 
Application 

Date:  November  27, 1985. 

Notice  is  hereby  given  that  on  August 
9, 1985,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Security  Federal  Savings  and  Loan 
Association  of  South  Miami,  South 
Miami,  Florida,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  said  Corporation,  1700  G 
Street,  NW.,  Washington.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Atlanta,  Post  Office  Box 
56527,  Atlanta,  Geogia  30343. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn. 

Acting  Secretary. 

[FR  Doc.  85-28999  Filed  12-5-85;  8:45  am] 

BILUNO  CODE  C720-01-KU 


FEDERAL  MARITIME  COMMISSION 

Automated  Tariff  Filing  and 
Information  System  (ATFI)  Notice  of 
Advisory  Committee  Meeting 

agency:  Federal  Maritime  Commission. 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Commission  announces 
the  first  meeting  of  the  ATFI  Advisory 
Committee  to  be  held  on  January  23-24, 
1986  in  Washington,  DC.  The  agenda  for 
the  first  meeting  includes  opening 
remarks  by  FMC  Chairman  Edward  V. 
Hickey  Jr.,  and  an  open  forum 
discussion  of  a  feasibility  study 
proposed  by  a  GSA  contractor.  The 
meeting  will  be  open  to  the  pubUc. 

DATE  The  ATFI  Advisory  Committee 
meeting  will  commence  on  January  23, 
1986  at  9:00  a.m.  and,  if  necessary,  will 
continue  through  January  24, 1986. 

ADDRESS:  The  ATFI  Advisory 
Committee  meeting  will  be  held  at  1100 
L  Street,  NW.,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Committee  Executive  Secretary 

John  Robert  Ewers,  Director,  Office  of 
Regulatory  Overview,  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  Washington.  DC  20573,  (202) 
523-5866. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Maritime  Commission 
Automated  Tariff  Filing  and  Information 
System  (ATFI)  Advisory  Committee  will 
meet  at  9:00  a.m.  on  January  23, 1986  in 
the  Main  Hearing  Room  at  the 
Commission  Headquarters  Building, 
1100  L  Street.  NW.,  Washington.  DC. 

The  Advisory  Committee  was 
established  in  November  of  1985  (50  FR 
47447)  to  advise  the  Commission  on  the 
study,  development  and  operation  of  an 
automated  tariff  filing  system.  The 
Committee  consists  of  20  members 
including  one  agency  official  and  a 
balanced  representation  of  conferences, 
ocean  common  carriers,  non-vessel- 
operating  common  carriers,  ocean 
freight  forwarders,  shippers,  shipper's 
associations,  ports  and  transportation 
support  firms. 

The  agenda  for  the  meeting  is: 

1.  Opening  statement  of  guidelines  for 
Committee  operations  by  FMC 
Chairman  Edward  V.  Hickey.  Jr. 

2.  Committee  organization  and 
determination  of  work  objectives  and 
attainment  dates. 

3.  Discussion  of  ATFI  Feasibility 
Study  contract  objectives  and 
methodology:  user  needs  and  demands 
(with  possible  recommendations  to 
Commission). 

The  meeting  will  be  open  to  public 
observation.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
each.  More  extensive  questions  or 
comments  should  be  submitted  in 
writing  before  January  20, 1986.  Other 
public  statements  regarding  committee 
affairs  may  be  submitted  at  any  time 
before  or  after  the  meeting. 
Approximately  20  seats  will  be 
available  for  the  public  (including  5 
seats  reserved  for  media 
representatives)  on  a  first-come-first- 
served  basis. 

Copies  of  the  minutes  will  be 
available  on  request  30  days  after  the 
meeting. 

Inquiries  may  be  addressed  to  the 
Committee  Executive  Secretary.  Mr. 
John  Robert  Ewers,  Director.  Office  of 
Regulatory  Overview.  Room  12211. 1100 
L  Street.  NW.,  Washington,  DC  20573. 


By  the  Commission. 
Bruce  A.  Dombrowski, 

Acting  Secretary. 

|FR  Doc.  85-29004  Filed  12-5-85;  8:45  am) 

BILUNO  COOe  <730-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation; 
Information  Collection  Activitiea  Under 
0MB  Review 

agency:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection. 

ADDRESS:  Send  comments  to  Franklin  S. 
Reeder,  FAR  Desk  Officer.  Room  3235, 
NEOB.  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Klein,  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  202- 
523-5168, 

SUPPLEMENTARY  INFORMATION:  a. 

Purpose:  The  termination  settlement 
proposal  forms  (Standard  Forms  1435 
through  1440)  provide  a  standardized 
format  for  Hating  essential  cost  and 
inventory  information  needed  to  support 
the  terminated  contractor's  negotiation 
position.  Submission  of  the  information 
assures  that  a  contractor  will  be  fairly 
reimbursed  upon  settlement  of  the 
terminated  contract. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  600;  responses  per 
respondent  1;  total  annual  responses, 
600;  hours  per  response.  2.5;  and  total 
reporting  hours,  1500. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  copies  from  the 
FAR  Secretariat  (VRS),  Room  4041,  GS 
Building,  Washington.  DC  20405. 
telephone  202-523-4755.  Please  cite 
OMB  Control  No.  9000^)012. 
Termination  Settlement  Proposal  Forms. 


BEST  COPY  AVAILABLE 
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Dated:  December  3. 1986. 
Maiganl  A.  WTiliis. 
FAR  Secretariat. 
{FR  Doc.  85-29035  Itled  12-5-85;  a-45  am) 

MLUNQ  COOC  M30-S1.M 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVfCtS 

Food  and  Drug  t  dmlnistration 
(Docket  No.  85E-<K  44] 


DetenninathMi 
Pwiodfor 
ExtenskMn;  Porta; 


of|  Regulatory  Raview 
of  Patent 


Purpotws 


;  Food  am  Drus  Administration, 
HHS. 

action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FpA)  has  determined 
the  regulatory  rev  ew  period  for  Fortaz 
and  is  publishing  i  his  notice  of  that 
determination  as  i  equired  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  bn  application  to  the 
Commissioner  of  I  'atents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  c  f  a  patent  which 
claims  this  human]  drug  product. 
ADDRESS:  Written  jcomments  and 
petitions  should  b(  i  directed  to  the 
Dockets  Managem  ent  Branch  (HFA- 
305),  Food  and  Dn  g  Administration,  Rm. 
4-62,  5600  Fishers  ^ne,  Rockville,  MD 
20857. 

FOR  FURTHER  INFO  IMATION  CONTACT: 

Michael  W.  Cogan;  Office  of  Health 
Affairs  (HFY-20).  j'ood  and  Drug 
Administration,  5«)0  Fishers  Lane, 
Rockville.  MD  20837,  301-443-1382. 
SUPPLEMENTARY  MTORMATION:  The  Drug 
Price  Competition  ind  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  9^-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  \f  as  subject  to 

ly  FDA  before  the 
.  Under  that  act,  a 
y  review  period  forms 
lining  the  amount  of 
extension  and  appicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  tim^:  A  testing  phase  and 
an  approval  phaseJFor  human  drug 
products,  the  testiiig  phase  begins  when 
the  exemption  to  pirmit  the  clinical 
investigations  of  th^  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  mari  et  the  human  drug 
product  and  contini  les  until  FDA  grants 
permission  to  mark  at  the  drug  product. 


regulatory  review 
item  was  marketed 
product's  regulator 
the  basis  for  deter 


Although  only  a  portion  of  a  regulatory 
review  period  may  count  towani  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 
FDA  recently  approved  for  marketing 
•   the  human  drug  product  Fortaz, 
ceftazidime  for  injection,  indicated  for 
the  treatment  of  patients  with  infections 
caused  by  susceptible  strains  of 
designated  organisms.  Based  on  this 
approval,  the  owner  of  U.S.  Patent  No. 
4,258,041,  Glaxo  Group  Limited,  is 
seeking  patent  term  restoration. 
FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Fortaz  is  1,648  days.  Of  this  time,  856 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
792  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  507(d)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
January  15, 1981.  The  applicant  correctly 
states  that  the  testing  phase  began  on 
January  15, 1981,  the  date  an  application 
for  an  investigational  exemption  became 
effective  (30  days  after  its  receipt  by  the 
agency;  see  21  CFR  312.1.  433.17). 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507  of 
the  Federal  Food.  Drug,  and  "Cosmetic 
Act:  May  20, 1983.  The  applicant 
correctly  states  that  the  approval  phase 
began  on  May  20. 1983,  the  date  on 
which  the  appicant  initially  submitted  a 
Form  5  application. 

3.  The  date  the  application  was 
approved:  July  19, 1985.  FDA  has 
verified  that  the  Form  5  application 
(NDA  50-578)  was  approved  on  July  19, 
1985.  as  stated  by  the  applicant. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  482  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  4, 1988,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 


any  interested  person  may  petition  FDA, 
on  or  before  June  4, 1986,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
preiod.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess.,  pp.  41-42. 
1984.)  Petition  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
document  number  found  in  brackets  in 
the  heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  November  27, 1985. 

Allen  B.  Duncan, 

Deputy  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-28927  Filed  12-5-85;  8:45  am] 

BILUNG  COOC  41M>-01-« 


I  Docket  No.  85E-04721 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Hexal>rix  Injection 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUINMARV:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Hexabrix  injection  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Philip  L.  Chao,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-1382. 
SUPPt^MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 


F^dmai  Ragtetec  /  V^  jq  Na.  235  /  Friday.  December  ^  IMS  /  Naiiceg 


product,  JDedical  device,  food  additive, 
or  color  additive]  was  subject  to 
regulalory  review  by  FDA  be&re  the 
item  was  marketed.  Under  that  act,  a 
product's  regtilatory  review  period  Jwms 
fhe  basis  for  determining  the  amount  of 
extension  aa  applicant  nay  receive. 

A  regulatory  review  period  otmsists  of 
two  periods  of  tiro«:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  lasting  phase  begins  when 
the  exemption  to  permit  the  clinical 
inve^gations  of  the  drug  becomes 
effective  and  runs  until  tbe  approval 
phase  begins.  TTie  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  oontinnes  until  FDA  grants 
permission  to  maricet  thciJnig  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  fee 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  awaed  (for«xample, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued],  FDA's  determination  of  the 
length  of  a  regulaory  review  period  for  a 
human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35U.S.C.  156(g)(l)(fi). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Hexabrix 
injection,  an  injectable  form  of  ioxaglate 
meglumine  and  ioxaglate  sodium,  which 
is  indicated  for  use  in  cerebral 
angiography,  peripheral  arteriography, 
selective  visceral  arteriography,  arid 
selective  coronary  arteriography  with  or 
without  left  ventriculography.  Based  on 
this  approval.  Ctierbet,  S.  A.,  now  seeks 
patent  term  restoration. 

FDA  has  determined  that  the 
spfiicabie  regulatory  review  period  for 
Hexabrix  vijection  is  1.981  days.Oflfhis 
time.  1.000  days  occurred  during  the 
testing  phase  (rf  the  regulatory  review 
period,  wh3e  981  days  occurred  during 
the  approval  phase.  These  periods  of 
time  irere  derived  form  the  following 
dates: 

1.  Therdate  aa  exentptioa  under 
section  50S(J)  trf  the  Federal  Food,  Drug, 
■aad  Costmetdc  Act  hecame  effective: 
February  24, 1980.  The  applicant  claims 
February  20, 1980,  as  the  date  which 
corameaced  the  testing  phase.  FDA. 
however,  received  ^e  notice  of  ckutned 
investigational  exeoiption  {IND)  on 
January  25. 198a  Under  FDA 
r^ulations,  21  CFR  312.1  (bK4i,  the  IND 
became  effective  30  days  after  it  was 
received  by  the  agency.  The  effective 
<late,  therefore,  was  F^otary  24. 1980. 
-  2.  The  date  the  applicatioa  was 
initially  submitted  with  respect  io  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Dritg.  end 


Cosmetic  Act  November  la,  MaZ.  The 
applicaat  claims  tbat  khe  new  <faiig 
application  for  the  drug  (NDA 18-905) 
was  ffled  on  November  3U,  1982. 
However,  PDA  did  not  receive  flie 
appkcatkm  until  November  19, 19B2. 

3.  The  dote  the  application  was 
approved:  July  26, 1985.  FDA  verified 
that  NDA  IB-'SQS  was  aspfvav^A  on  }a}y 
26, 1985. 

This  determination  of  4ie  regalatory 
review  period -estaUishes  fee  maximum 
potential  length  «f  a  fntent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  apphes  aeverat 
statutory  limitations  in  its  cslcolatienfl 
of  the  actual  pedod  for  pstent  extension. 
In  its  app£caticin  for  patent  extensioR, 
this  applicant  seeks  730  days  of  patent 
extension. 

Anyone  wife  knowledge  liiat  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  Febraary  4, 1963,  submit  to 
the  Dockets  Management  Branch 
(address  above]  written  cooments  and 
ask  for  a  redetennination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  }uae  4. 19t8.  fcva 
determination  regardiog  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  fee  regalatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  fads  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong..  2d  Sess^  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  UUO. 

Coaments  and  petitions  should  be 
submitted  to  the  Dockets  Managen^nt 
Branch  (address  above)  in  three  copies 
(except  that  intfividuals  may  submit 
single  oepies)  and  identified  wife  fee 
docinnent  number  found  in  brackets  in 
the  heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  fee 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  November  27, 1985. 
AMen  B.  OuoGui, 

Deputy  Aesociaie  Commissioner  far 

Reguiatory  Affairs. 

[FR  Doc.  as^zaazs  Fiied  12-»-M;  8:4»  amj 


[Docket  No.  •5M-e409j 

Hydracon  Corpu,  Premacket  Approval 
of  HYDRACON*  jUetkaf iloon  A) 
HydrafAlUc  Coitact  Laaeat 

Correction 

In  F»  Dec.  as-^2747a.  appearing  a* 
page  47629  in  the  issues  «f  Tuesday. 
November  19. 1065.  make  the  Jodiowirtg 
correotioir.  ki  ^be  first  coiamo,  in  theiWOR 
FURTHER  INFORMATION  CONTACT 


paragraph.  TmA  line.  ^lipmaa"  aboidd 

read  "Lippman". 

MJJNQ  CODE  1909-01-M 


National  Instltutas^f 


RaoomMnantONA  Adviaoiy 
Committaa,  Wortdng  Oroop  onHoman 
4Sane  Therapy;  llaating 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  fee 
Recombinant  DNA  Advisory  Committee 
Woildng  Group  on  Human  Gene 
Therapy  at  the  National  Institutes  of 
Heahh.  Building  SlC,  Conference  Room 
6, 4000  Rockvffle  Rke,  Bethesda. 
Maryland  20892.  on  December  16, 1985, 
from  approximately  9:00  a  on.  to 
adjournment  at  approximately  51X)  p jn. 
to  diKoss  scientific  iwues  and 
procedures  for  review  of  proposals 
invoh/ing  human  gene  therapy.  This 
meeting  wiQ  be  open  to  fee  public. 
Attendance  by  fee  ^blic  win  be  United 
to  space  avaiUUe. 

Further  infonnation  may  be  obtained 
from  Dr.  William  J.  Gartland,  Executive 
Secretary,  RecpmlnnaRt  DNA  Advisory 
Committee  Woi4dng  Group  on  Human 
Gene  Therapy,  National  Institutes  of 
Health.  Building  31,  Room  3B10. 
Befeesda.  Maryland  208S2,  telephone 
(SOI)  49i-6051. 

Dated:  Deoember  2,  IMS. 
Betty  f .  Deveildgs, 

Committee  Management  Officer,  NIH. 

OMB**  14andatery  faformatian 
Requirements  for  Fedetsl  Assistanoe  Program 
Announcements"  (45 IV  39582)  requires  a 
statement  concerning  tiie  offidoi  government 
programs  contaised  ia  the  Catalog  of  Federal 
Domestic  Asaittaace.  Nonnaiiy  N&i  ^ats  ia 
ite  aaBounoefneitts  tiie  anmber  and  tttte  of 
affected  individual  programs  for  the  giiidanoe 
of  the  public.  Because  tfaefoidanoe  ia  this 
notioe  oevers  not  only  virtMcUy  every  MH 
program  but  als*  essentially  every  federal 
research  pragfian  in  which  ONA  seoombinaat 
molecule  t6chni<)iieB  <]euld  be  ueed.it  iws 
been  detecmined  to  be  not  cost  eOective  «r  in 
Ibe  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  re()uire 
several  additional  pages.  Jaaddiboa.  MH 
could  not  be  certain  ihat  aveiy  federal 
prograsi  would  ^  included  as  oaay  federal 
agencies,  as  well  as  jarivateocganizations, 
both  .national  and  international,  have -elected 
to  follow  (he  NIH  Guidelines.  In  lieu  of  the 
individual  program  ti8riBg,MH  invites 
readers  to  direct  questions  to  fhe  inlormatioB 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

(FS  Ooc  a5^2«MS  i'dad  12-&-85:  £i45  anj 

BHJJNO  COOC  414 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELpPMENT 

Office  Of  AdmiMstratlon 

(Docket  Noi !»-«  -1S71] 

Submlesion  of  Propoeed  inf onnatlon 
Colectlon  to  O  IB 

AQENCV:  Office  pf  Administration.  HUD. 
action:  Notice. 


SOMKUHv:  The  I  roposed  information 
collection  requii  ement  described  below 
has  been  submifted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  requiled  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  publicjcomments  on  the 
subject  proposal 

AOORESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  nan)e  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer. 
Office  of  Managi  sment  of  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  mnORKUTION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Developmient,  451  7th  Street.  SW.. 
20410,  telephone  (202) 
not  a  toll-free  number. 


Washington,  QC 
755-0050.  This  is 

SUPPLEMENTARY 


INFORMATKMi:  The 


Department  has  iiubmitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  liste  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the' 
office  of  the  ageijcy  to  collect  the 
information;  (3)  the  agency  form  number, 
if  apphcable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  fojtal  number  of  hours 
f  the  information 
liether  the  proposal  is 
ion  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  namei  and  telephone 
numbers  of  an  agbncy  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  De^)artment. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  arc  listed  above. 
Comments  regarc  ing  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  lis  ed  above. 


needed  to  preps 
submission;  (7) 
new  or  an  extens 


The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Community  Development 

Block  Grant  Affirmatively  Furthering 

Study 
Office:  Policy  Development  and 

Research 
Form  No.:  None 

Frequency  of  submission:  On  Occasion 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  50 
Status:  New 
Contact  Judson  L  James,  HUD,  (202) 

755-4370.  Robert  Fishman.  OMB.  (202) 

395-6880 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  Sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d]. 

Dated:  November  5, 1985. 

Dennis  F.  Geer, 

Director.  Office  of  Information  Policies  and 
Systems. 

[FR  Doc  85-28968  Filed  12-5-85;  8:45  am] 

MLUNG  COOE  4310-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-6  (Sub-No.  278X)] 

Burlington  Northern  Railroad  Co.; 
Abandonment  Exemption  in  Whatcom 
County,  WA;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F—Exewpt  Abandonments  to 
abandon  its  3.34-mile  line  of  railroad 
between  milepost  19.30  near  Hampton 
Jet.  and  milepost  15.96  near  Strandell, 
WA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
may  be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360 1.C.C.  91 
(1979). 


The  exemption  will  be  effective 
January  5, 1986  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  16, 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  26, 
1985  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative:  Peter  M.  Lee,  3800 
Continental  Plaza,  777  Main  Street,  Fort 
Worth,  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  26, 1985.  • 

By  the  Commission.  Heber  P.  Hardy, 

Director,  Office  of  Proceedings. 

James  H.  Bayne, 

Secretary. 

[FR  Doc.  85-28956  Filed  12-5-85:  8:45  am] 

BILUNG  COOE  703S-O1-M 


Agricultural  Cooperative;  Intent  To 
Perform  Interstate  Transportation  for 
Certain  Nonmeml)ers 

Dated:  December  3, 1985. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt.  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  the 
location  of  the  records  (3).  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington.  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission.  Washington, 
DC. 

(1)  Agway  Inc. 
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(2)  P.O.  Box  4933,  Syracuse,  NY  13221. 

(3)  Lawrence  F.  Bamett,  Mgr.  Traffic/ 
Transportation. 

(4)  P.O.  Box  4853,  Syracuse,  NY  13221. 
James  H.  Bayne. 

Secretary. 

|FR  Doc.  85-28958  Filed  12-5-«5;  8:45  am] 

WLLMG  CODE  703S-01-M 


[Docket  No.  AB-19;  Sut>-No.  109X1 

Railroads;  Dayton  and  Michigan 
Railroad  Co.  and  the  Baltimore  and 
Ohio  Railroad  Co;  Abandonment  and 
Discontinuance  of  Service  in  loicas 
County,  OH;  Exemption 

Applicants  have  filed  a  notice  of     • 
exemption  under  49  CFR  Part  1152 
Subpart  F^Exempt  Abandonments  to 
discontinue  service  and  abandon  a 
portion  of  The  Baltimore  and  Ohio 
Railroad  Company's  Toledo  Terminal 
Subdivision  extending  from  railroad 
milepost  199.59  at  Rossford  Yard  to  end 
of  line  at  railroad  milepost  200.61,  a 
distance  of  approximately  1.02  miles, 
located  at  or  near  Toledo,  Lucas  County, 
OH. 

Applicants  have  certiHed  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user]  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment-Goshen,  360  LC.C.  91 
(1979]. 

The  exemption  will  be  effective 
January  5, 1986  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  16, 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  28, 
1985,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicants' 
representatives: 

Rene  J.  Gunning,  Suite  2204, 100  North 
Charles  Street,  Baltimore,  MD  21201 

Peter  J.  Shudtz,  P.O.  Box  6419, 
Cleveland.  OH  44101 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  at  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  26, 1985. 

By  the  Commission.  Heber  P.  Hardy, 
Director.  Office  of  Proceedings. 
lames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-28957  Filed  12^5-85;  8:45  am) 

BIUJNO  COOE  703S-01-II 


[Finance  [>ock«t  No.  30747] 

Consolidated  RaH  Corp.  Trackage 
Rights;  the  Pocono  Nortlieast  Railway, 
Inc.;  Exemption 

The  Pocono  Northeast  Railway,  Inc. 
(PNE)  has  agreed  to  grant  local  trackage 
rights  to  Consolidated  Rail  Corporation 
(Conrail)  over  approximately  1,100  feet 
of  PNE  track  beginning  at  the  connection 
of  Conrail's  Shimer  Running  Track  with 
the  tract  of  PNE  at  milepost  148.3.  York 
Junction,  PA,  to  the  connection  of  PNE's 
track  with  the  Beaver  Brook  Colliery 
Branch.  The  trackage  right  are  effective 
on  November  25, 1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exehiption  under  49  U.S.C.  10505(d)  may 
.be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  November  28, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 
(FR  Doc.  85-28954  Filed  12-5-85;  8:45  amj 

WLUNO  CODE  703S-01-M 


Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Griffis  Inc.,  6641 103rd 
St.,  Jacksonville,  Florida  32210. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  Incorporation: 

(i)  Griffis  Gas  Co,  Inc.  Florida 
(ii)  Griffis  Gas  of  Gainesville,  Inc. 

Florida 
(iii)  Griffis  Gas  of  Starke,  Florida 
(iv)  U.S.  Propane,  Inc.  Florida 


1.  Parent  Corporation — Household 
Merchandising.  Inc.,  1700  S.  Wolf  Road. 
Des  Plaines,  Illinois  60018. 

2.  Wholly-owned  subsidiaries  of 
Household  Merchandising,  Inc.  which 
will  participate  in  the  operations,  and 
the  addresses  of  their  respective 
principal  officers: 

A.  Household  Merchandising.  Inc. 
(Ohio),  Ben  Franklin  Division,  (Ben 
Franklin  Stores),  1700  S.  Wolf  Road, 
Des  Plaines,  Illinois  60018 

B.  Coast-to-Coast  Stores  (Central, 
Organization),  Incorporated 
(Delaware).  10801  Red  Circle  Drive. 
Minnetonka,  Minnesota  55343 

C.  Coast-to-Coast  Stores,  Inc. 
(Delaware),  10801  Red  Circle  Drive, 
Minnetonka,  Minnesota  55343 

D.  Total  Hardware,  Inc.  (Delaware), 
10801  Red  Circle  Drive,  Minnetonka, 
Minnesota  55343 

E.  Twenty  One — Fifty  Olympic,  Inc. 
(Oregon),  10801  Red  Circle  Drive  . 
Minnetonka,  Minnesota  55343 

F.  T.  D.  S.  Transportation,  Inc. 
(Delaware),  1700  S.  Wolf  Road.  Des 
Plaines,  Illinois  60018 

G.  T.  G.  &  Y.  Stores  Co.  (Delaware),  3815 
North  Santa  Fe,  Oklahoma  City, 
Oklahoma  73125 

H.  Central  Sales  Promotions,  Inc. 

(Oklahoma),  130  N.  E.  50th  Street, 

Oklahoma  City,  Oklahoma  73125 
I.  Household  Merchandising  Overseas, 

Inc.  (Delaware),  1700  S.  Wolf  Road. 

Des  Plaines,  Illinois  60018 

T.  D.  S.  Brokerage,  Inc.  (Delaware), 

1700  S.  Wolf  Road,  Des  Plaines, 

Illinois  60018 
K.  Gosselin  Stores  Co.,  Inc.  (Kansas). 

1700  S.  Wolf  Road.  Des  Plaines, 

Illinois  60018 
L  Crest  Stores  Company  (North 

Carolina),  1700  S.  Wolf  Road,  Des 

Plaines,  Illinois  60018 
M.  Vons  Grocery  Co.  (Delaware),  10150 

Lower  Azusa  Road,  El  Monte, 

California  91731 
N.  Foods,  Incorporated  (California), 

10150  Lower  Azuas  Road,  El  Monte, 

California  91731 
O.  Expo  Stores,  Inc.  (California),  10150 

Lower  Azusa  Road,  El  Monte. 

California  91731 

1.  Parent  corporation  and  address  of 
principal  office:  PLM  Railcar 
Maintenance  Company,  655 
Montogmery  Street,  San  Francisco, 
California  94111. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation:  CPK  Express, 
Inc.,  a  Nebraska  corporation. 

1.  Parent  holding  corporation  and 
address  of  principal  office:  Security 


I 


soma 
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Holdings.  Ltd.,  Su|te  475.  35  Glenlake 
Parkway.  Allantai  GA  30328 

2.  WhoUy-ownc  d  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

(1)  Security  Lavn  A  Garden  Products 
Company.  Geogia  corporation. 

(2)  Security  Tra  isport  Co..  Georgia 
corporation. 

(3)  Vansant  &  L  iw  Incorporated. 
Georgia  corporati(  in. 

James  H.  Bayne. 

Secretary. 

|FR  Doc.  85-2nS6  Fi  ed  12-5-85:  8:45  am| 

BUJNS  CODE  70M-41-4 1 


DEPAfrrMENT  Of  JUSTICE 

Attorrwy  General  I  Commission  on 
Pomograpity;  Meetings  and  Hearings 

In  accordance  wjith  the  Federal 
Advisory  Conunittfee  Act.  Pub.  L  92-463, 
the  Department  of  justice  announces  the 
and  hearings  of  the 
Commission  on 


following  meeting! 
Attorney  General') 
Pornography. 
Hearing 

Date  and  Tune:  Jai  uary  21. 1986. 8:30  a.m.- 
7fl0  p.m. 

Place:  Main  Courtroom,  U.S.  Court  of 
International  Trade,  1  Federal  Pla«a.  New 
York.  NY  10007. 

Status  Open  to  the  public. 

Matters  to  be  conai  dered  at  hearing: 

Testimony  of  witnc  Bses  and  examination 
by  Commissioners. 

Hearing 

Date  and  Time:  Jan  aary  22. 1986. 8:30  aon.- 

7:00  pjn. 
Place:  Main  Courtn  om.  U.S.  Court  of 

International  Trade.  1  Federal  Plaza,  New 

York.  NY  10007. 
Status:  Open  to  the  publia 
Matters  t»ta«  considered  at  hearing: 
Testimony  of  witnepses  and  examination 

by  Commissioners. 

Meeting 

Date  and  Time: 
BXn  p.m. 

Place:  Room  305C 
Federal  Plaza.  New 

Status:  Open  to  the 

Matters  to  be  considered 

Discussion  of  (1)  Issues 
to  be  utilized.  (2) 
evidence  received.  (3) 
obscene  and , 
Any  other  relevant  m4tters 
Meeting 

Date  and  Time: 
5:00  p.m. 

Place:  Room  305C 
Federal  Plaza.  New 

Status:  Open  to  the 

Matters  to  be  consi 

Discussion  of  (1) 
to  be  utilized.  (2) 
evidence  received. 


Jam  lary  23. 1986.  9K)0  a.m. 


1  ederal  Courtroom.  28 

NY  10007. 
public. 

at  meeting: 
and  methodology 
'<  hearings  and 
Review  of  alleged 
pomogr^hic  material  and  (4) 


IPrevtjos 


Previo 


Jam  ary  24. 1986.  9«)  a.m.- 


Ifederal  Courtroom.  25 
NY  10007. 
>ublic. 
(  ered  at  meeting: 

and  methodology 
us  hearings  and 
(3)  Review  of  alleged 


obscene  and  pornographic  material  and  (4J 
Any  other  relevant  matters. 

The  meetings  and  hearings  will  be 
open  to  the  public,  and  written 
comments  may  be  submitted  regarding 
relevant  issues.  Approximately  200  seats 
will  be  available  at  the  public  hearings 
and  approximately  50  seats  will  be 
available  at  the  public  meetings  all  on  a 
first  come,  first  served  basis. 
Approximately  50  se^ts  at  hearings  and 
20  seats  at  meetings  will  be  reserved  for 
press. 

Copies  of  minutes  will  be  available 
upon  request,  at  the  actual  cost  of 
duplication,  60  days  after  the  final 
hearing  on  January  22, 1986. 

Contact  person  for  more  information: 
Alan  E.  Sears,  Executive  Director, 
Attorney  General's  Commission  on 
Pornography.  Department  of  Justice, 
Room  lOia  HOLC  Building,  320  First 
Street  NW..  Washington.  DC  20530.  (202) 
724-7837. 

Henry  Hudson. 

Commission  Chairman. 

(FR  Doc  85-29002  FUed  12-5-85;  8:45  am| 

BILLma  CODE  4«1*4t-« 


Pollution  Control;  Consent  Judgment; 
luxlglng  of  Stipulation  on  Requistte 
Remedial  Tectuiology  Program 
Pursuant  to  Provisions  of  1982 
Settlement  Agreement  Negotiated 
Pursuant  to  Resource  Conservation 
and  Recovery  Act,  et  al.;  Hooker 
Ctiemicals  and  Plastics  Corp.  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  26, 1985  a 
proposed  Agreement  and  Stipulation  on 
Requisite  Remedial  Technology  Program 
in  United  States  and  the  State  of  New 
York  v.  Hooker  Chemicals  S-  Plastics 
Corp.  et  al.  [Hyde  Park  Landfill],  Civil 
Action  No.  79-989(C)  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  New  York.  The 
proposed  Stipulation  on  Requisite 
Remedial  Technology  Program  concerns 
measures  to  be  taken  to  remediate  the 
migration  of  chemicals  from  Hooker 
Chemicals  &  Plastics  Corp.'s  (now 
Occidenfial  Chemical  Corporation's) 
Hyde  Park  Landfill.  located  in  the  Town 
of  Niagara.  New  York.  The  Stipulation 
on  Requisite  Remedial  Technology 
Program  requires  the  defendant  to  do. 
among  other  things,  the  foilowiag: 

(a)  Undertake  a  prototype  source 
control  program: 

(b)  Install  an  overburden  tile  drain 
system  to  remediate  aqueous  and  non- 
aqueous phase  contaminants  in  the 
overburden; 
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(c)  Implement  an  industrial  protection 
program  for  workers  in  neighboring 
industries; 

(d)  Operate  a  prototype  purge  well 
system  to  contain  non-aqueous  phase 
contaminants  in  the  bedrock; 

(e)  Develop  and  operate  final  remedial 
systems  from  prototype  systems 

(f)  Operate  a  system  to  collect 
aqueous  phase  contaminants-  in  a 
portion  of  the  bedrock: 

(g)  Monitor  to  determine  whether 
further  action  must  be  taken; 

(h)  Conduct  further  surveys  to  track 
the  spread,  if  any,  of  chemicals  to  low 
bedrock  formations; 

(i)  Implement  a  clean-up  of  the 
Niagara  River  Got^e  Face  in  the  vicinity 
of  the  Landfill: 

(j)  Undertake  a  Residential 
Community  Monitoring  Program; 

(k)  And  conduct  a  study  (jointly  with 
the  United  States,  the  State  of  New  York 
and  other  interested  parties)  concerning 
bioaccumulation  of  2.3,7,8- 
tetrachlorodibenzo-p-dioxin  in  Niagara 
River  and  Lake  Ontario  fish. 
The  Stipulation  modifies  provisions  of 
the  original  Settlement  Agreement 
entered  by  the  District  Court  in  1982. 
including  aspects  of  the  Environmental 
Health  and  Safety  Plan  contained  in 
Addendum  V  of  the  Settlement 
Agreement. 

The  Department  of  Justice  will  receive 
for  a  period  of  forty-five  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Stipulation  on 
Requisite  Remedial  Technology 
Program.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington.  DC  1053a  and 
should  refer  to  United  States  v.  Hooker 
Chemicals  Br  Plastics  Corp.  ([Hyde  Park 
Landfill],  DJ  Ref.  90-7-40. 

The  proposed  Stipulation  on  Requisite 
Remedial  Technology  Program  may  be 
examined  at  the  offices  of  the  United 
States  Attorney.  502  United  States 
Courthouse.  Court  and  Franklin  Streets. 
Buffalo.  New  York  14202.  at  the  Region 
II  Office  of  the  Environmental  Protection 
Agency.  28  Federal  Plaza.  New  York, 
New  York  10278.  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515, 
Ninth  and  Pennsylvania  Avenue  NW.. 
Washington,  DC  20530.  Copies  will  also 
be  made  available  in  person,  or  by  mail, 
to  interested  parties  at,  or  by  request 
from  EPA's  Public  Information  Office. 
Carborundum  Center,  Suite  530,  345 
Third  Street,  Niagara  Falls  New  Yorii 
14303.  A  copy  of  the  proposed 
Stipulation  may  be  obtained  in  person 
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or  by  mail  from  the  Environmental 

Enforcement  Section,  Land  and  Natural 

Resources  Division  of  the  Department  of 

Justice. 

F.  Henry  Abicht  n. 

Assistant  Attorney  Genera/,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  85-28932  Filed  12-&-85;  8:45  am] 

BILLING  CODE  4410-01-« 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping  Reporting 
Requirements  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  tfie  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extension,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed.  Who 
will  be  required  to  or  asked  to  report  or 
keep  records.  Whether  small  businesses 
or  organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 


the  Departmental  Clearance  Officer, 
Paul  E.  Larson.  Telephone  202  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  O^ice  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler,  Telephone 
202  395-0880,  Office  9f  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recrdkeeping/reporting 
requirement  which  has  been  submitted 
to  OMB  should  advise  Mr.  Larson  of  this 
intent  at  the  earliest  possible  date. 

New 

Employment  and  Training 

Administration 
Service  Delivery  Area  Reorganization 

Plan  Appeals 
1205-        :  ETA  RC  85 
On  occasion 

State  or  local  governments 
20  respondents;  40  hours;  no  forms 

The  information  collected  will  be  used 
to  determine  whether  JTPA  recipients 
denial  of  a  reorganization  plan  for  a 
service  delivery  area  is  in  conformance 
with  the  ITPA. 

Extension 

Bureau  of  Labor  Statistics 
Occupational  Wage  Survey  Program 
1200-0007    BLS  2751A,  BLS  2752A.  BLS 

2752B,  BLS  2753F,  BLS  2753G,  552 
Annually 
State  or  local  governments;  business  or 

other  for-profit;  Federal  agencies  or 

employees;  non-profit  institutions; 

small  businesses  or  organizations 
28,600  responses;  77,380  hours;  6  forms 

Occupational  wage  survey  data  serve 
a  variety  of  uses,  including  wage 
administration,  negotiations,  mediation, 
plant  location  decisions,  and  general 
economic  analysis.  The  data  are  also 
used  in  the  administration  of  the  Federal 
Pay  Comparability  Act  of  1970;  the 
Service  Contract  Act  of  1965;  and  the 
Social  Security  Act. 
Employment  and  Training 

Administration 
Income  and  Eligibility  Verification 
1205-0238 
On  occasion 

State  or  local  governments 
Respondent  varies;  44,880  hours 

Final  rules  implementing  the  income 
and  eligibility  verification  provision  in 
the  Deficit  Reduction  Act.  Rules  apply  to 
State  Employment  Security  Agencies 
(SESA's)  and  require  them  to  disclose 


and  obtain  certain  information  for 

verifying  eligibility  and  benefit  amounts. 

UI  Random  Audit 

1205-0218 

Monthly;  Quarterly 

State  or  local  governments 

52  respondents;  179,712  hours;  no  forms 

Audit  a  sample  of  individual 
unemployment  insurance  benefit 
payments  to  assure  they  were  made 
properly  and  to  assess  operating 
effectiveness  of  State  agencies.  The 
program  will  reduce  errors,  save  money, 
and  assure  benefit  payment  integrety. 

Internal  Fraud  Activities 

1205-0187 

Semi-annually 

State  or  local  governments 

Respondents  53;  2,544  hours;  1  form 

(ETA  9000) 

Internal  security  is  among  the  top 
priorities  in  the  area  of  payment  control 
The  form  ETA  9000  will  help  SESA's  in 
assessing  the  adequacy  of  their  internal 
security  controls  and  will  provide 
important  data  for  UIS  in  developing 
budget  information. 

Signed  at  Washington,  DC,  this  3rd  day  of 
December,  1985. 
Hairy  Echols, 

Acting  Departmental  Clearance  Officer 
(FR  Doc.  85-29029  Filed  12-5-85;  8:45  am] 

BHXmO  CODE  4S10-»MI 


OccupathHtal  Safety  and  HeaKti 
Administration 

Indiana  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667)  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  March  6, 1974,  notice  was  published 
in  the  Federal  Register  (39  FR  8611)  of 
the  approval  of  the  Indiana  plan  and  the 
adoption  of  Subpart  Z  to  Part  1952 
containing  the  decision. 

The  Indiana  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  after  public  hearing.  By  letter 
dated  August  1, 1984.  from  the 
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requested  on : 
in  a  newspaper  ( 
within  the  State, 
held  on  June  1. 1£ 
amendments  were 
Governor  approve 


UMI 


Commissioner.  Indiana  Division  of 
Labor,  (o  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  akid  incorporated  as 
part  of  the  plan,  the  State  submitted 
State  standards  ainendments  which  are 
the  same  as  the  fallowing  Federal 
standards  amend  nents:  29  CFR 
1910.422,  "Commj  rcral  Diving 
Operations."  as  p  iblished  in  the  Federal 
Register  (49  FR  8fl  1)  dated  Jannary  S. 
1984;  29  CTR  Part  1910,  "Revocation  of 
Advisory  and  Rep  etitive  Standards,"  as 
published  m  the  F  B<leral  Register  [49  FR 
5318)  dated  February  10, 1984;  and  29 
CFR  1910.177.  "Setvicing  of  Single  and 
Multi-piece  Rim  Wheels,"  as  published 
in  the  Federal  Re^ster  (49  FR  4338) 
dated  February  3.jig84.  These 
amendments,  whitii  are  contained  in  the 
Indiana  Administijative  Code,  were 
promulgaled  after  |public  comment  was 
1 12, 1984,  by  a  notice 
eneral  circulation 
I  public  hearing  was 
4.  at  which  time  the 
li  adopted.  The 
il  it  on  July  18, 1984,  it 
was  filed  with  the  Secretary  of  State  on 
July  25, 1964.  and  it  was  registered  with 
the  Legislative  Co^cil  on  July  25, 1984, 
pursuant  to  the  h«|iana  Administrative 
Adjudication  Act. 

2.  Decision 

Having  reviewet  the  State  submission 
in  comparison  witl !  the  Federal 
standards,  it  has  b  sen  determined  that 
the  State  standard]  i  are  identical  to  the 
Federal  standards  ind  are  therefore 
approved. 

3.  Location  of  supplement  for  inspection 
and  copying 

A  copy  of  the  Ini^ana  standard 
supplement,  along  with  the  approved 
plan,  may  be  inspected  and  copied 
during  normal  busi  [less  hours  at  the 
following  locations:  Office  of  the 
Regional  Administi  ator.  Occupational 
Safety  and  Health  Administration,  230 
South  Dearborn  Stieet,  Chicago,  Illinois 
60604:  State  of  Indikna,  Division  of 
Labor,  1013  State  Office  Building, 
Indianapolis,  Indiana  46204;  and  the 
Directorate  of  Fed*al-State  Operations, 
Occupational  Safetkr  and  Health 
Administration,  Rotom  N3700,  200 
Constitution  Ave.,  I4W.,  Washington  DC 
20210. 

4.  Public  participati  in 

Under  29  CFR  19i3.2(c).  the  Assistant 
Secretary  may  prea  cribe  alternative 
procedures  to  expei  lite  the  review 
process  or  for  othei<good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Asssitant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 


supplement  to  the  Indiana  State  plan  as 
a  proposed  change  and  mailing  the 
Regional  Administrator's  approval 
elective  upon  publication  for  the 
following  reasons: 

1.  These  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  the  State  law  and 
further  participation  would  be 
unnecessary. 

This  decision  is  effective  July  23, 1985. 

(Sec.  18.  Pub.  L  91-598,  84  StaL  1608  (29 
U.S.C.  667)) 

Signed  at  Chicago,  Illinois,  on  this  23d  day 
of  July  1985. 
Frank  L.  Strasbeim, 
Regional  Administrator. 
[FR  Doa  85-29030  Filed  12-5-85:  a-45  am] 

BILUNG  COOE  4S10-26-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  STN  50-529,  and  STN  50-530] 

Arizona  Public  Servica  Co.  at  aL  (Palo 
Verde  Nudaar  Generating  Station, 
Units  2  and  3);  Exemption 

I 

On  July  11, 1974,  the  Arizona  Public 
Service  Company,  the  Salt  River  Project 
Agricultural  Improvement  and  Power 
District,  the  El  Paso  Electric  Company, 
the  Public  Service  Company  of  New 
Mexico,  and  the  Arizona  Electric  Power 
Cooperative,  Incorporated  (the 
applicants)  tendered  an  application  for 
licenses  to  construct  the  Palo  Verde 
Nuclear  Generating  Station,  Units  1,  2 
and  3  (Palo  Verde  or  the  facility)  with 
the  Atomic  Energy  Commission 
(currently  the  Nuclear  Regulatory 
Commission  or  the  Commission). 
Following  a  public  hearing  before  the 
Atomic  Safety  and  Licensing  Board,  the 
Commission  issued  Construction  Permit 
Nos.  CPPR-141,  CPPR-142  and  CPPR- 
143  on  May  25, 1976.  permitting  the 
construction  of  Units  1,  2  and  3, 
respectively.  Each  unit  of  the  facility  is  a 
pressurized  water  reactor,  containing  a 
Combustion  Engineering  Company  (CE) 
nuclear  steam  supply  system  which  is  a 
standard  plant  design  referred  to  as 
CESSAR  System  80  (CESSAR).  The 
facility  is  located  at  the  applicants'  site 
in  Maricopa  County,  Arizona. 

On  April  197a  the  construction 
permits  for  Palo  Verde,  Units  1,  2  and  3 
were  amended  to  delete  the  Arizona 
Electric  Power  Cooperative, 


Incorporated,  as  a  co-owner  to  the 
facility.  On  October  1, 1979,  the 
applicants  tendered  an  application  for 
Operating  Licenses  for  each  unit  of  the 
facility.  On  April  28, 1982.  the 
construction  permits  for  the  three  units 
were  further  amended  to  include  the 
Southern  California  Public  Power 
Authority  and  the  Los  Angeles 
Department  of  Water  and  Power  as  co- 
owners  to  the  facility  (the  Los  Angeles 
Department  of  Water  and  Power  will 
actually  become  a  co-owner  at  the  time 
that  Palo  Verde  Unit  1  achieves 
commercial  operation).  On  December  31. 
1984  and  June  1. 1985.  Palo  Verde  Unit  1 
was  issued  a  low  power  license  and  a 
full  power  license,  respectively.  Palo 
Verde  Units  2  and  3  are  currently  in  the 
licensing  review  process. 

n 

The  Construction  Permits  issued  for 
constructing  the  facility  provide,  in 
pertinent  part,  that  the  facility  units  are 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission.  This  includes 
General  Design  Criterion  (GDC)  4  of 
Appendix  A  to  10  CFR  Part  50.  GDC  4 
requires  that  structures,  systems  and 
components  important  to  safety  shall  be 
designed  to  accommodate  the  effects  of, 
and  to  be  compatible  with,  the 
environmental  conditions  associated 
with  the  normal  operation,  maintenance, 
testing  and  postulated  accidents, 
including  loss-of-coolant  accidents. 
These  structures,  systems  and 
components  shall  be  appropriately 
protected  against  dynamic  effects, 
including  the  effects  of  missiles,  pipe 
whipping,  discharging  fluids  that  may 
result  from  equipment  failures,  and  from 
events  and  conditions  outside  the 
nuclear  power  unit.  The  protective 
measures  include  physical  isolation 
from  postulated  pipe  rupture  locations,  if 
feasible,  or  the  installation  of  pipe  whip 
restraints,  jet  impingement  shields  or 
compartments. 

By  letter  dated  June  7, 1984  (Reference 
1)  the  applicants  requested  a  lifetime 
partial  exemption  from  GDC  4  by 
seeking  authorization  to  not  include  pipe 
whip  restraints  and  jet  impingement 
shields  on  the  Reactor  Coolant  Systems 
(RCS)  main  loop  piping.  This  request 
was  amended  by  the  applicants  in  a 
letter  dated  July  16, 1985  (Reference  2)  to 
a  scheduler  partial  exemption  from  GDC 
4  for  a  period  ending  with  the 
completion  of  the  second  refueling 
outrage  of  each  unit.  By  letter  dated 
December  10, 1984,  the  applicants 
submitted  an  apphcation  for 
amendments  of  Construction  Permits 
CPPR-142  and  CPPR-143  for  Palo  Verde 
Units  2  and  3  (Reference  3).  In  support  of 


Federal  Regtoter  /  Vol.  50,  No.  235  /  Friday,  December  6,  1985  /  NoHces 


58821 


the  application,  the  applicants  reference 
two  documents:  a  report  submitted  by 
CE  by  letter  dated  June  14. 1983 
(Reference  4]  and  an  amendment  to  the 
CE  report  submitted  by  letter  dated 
December  23, 1983  (Reference  5).  The 
technical  information  contained  in  these 
two  documents  together  with  the  value- 
impact  analysis  submitted  by  letter 
dated  October  3, 1984  (Reference  6) 
provided  a  comprehensive  justiHcation 
for  requesting  a  partial  exemption  from 
the  requirements  of  GDC  4. 

The  CE  submittals  (References  4  and 
5)  contain  the  technical  bases  to 
demonstrate  that,  for  CESSAR  plants, 
guillotine  type  failures  of  the  RCS  main 
loop  piping  need  not  be  considered  in 
the  design  basis  and  hence,  pipe  whip 
restraints  and  jet  impingement  shields 
for  the  RCS  piping  are  not  required.  The 
submittals  were  made  to  support 
requests,  by  applicants  with  a  CESSAR 
plant,  for  an  exemption  to  GDC  4  as  it 
relates  to  all  postulated  large  pipe 
breaks  specified  in  Section  3.6  of 
CESSAR-F.  pipe  whip  restraints  and  jet 
impingement  shields  on  the  RCS  primary 
piping  and  associated  dynamic  effects. 
No  other  changes  in  design  requirements 
are  addressed  within  the  scope  of  the 
referenced  reports;  e.g.,  no  changes  to 
the  definition  of  a  LOCA  nor  its 
relationship  to  the  regulations 
addressing  design  requirements  of  ECCS 
(10  CFR  50.46).  containment  (GDC  16, 
50),  other  engineered  safety  features  and 
the  conditions  for  environmental 
qualification  of  equipment  (10  CFR 
50.49).  The  applicant's  exemption 
request  (References  1  and  2)  also  states 
that  no  other  changes  in  design 
requirements  are  being  requested. 

m 

The  technical  bases  provided  by  CE 
for  the  exemption  request  (References  4 
and  5)  relied  on  advanced  fracture 
mechanics  technology.  These  advanced 
fracture  mechanics  techniques,  which 
make  possible  the  acceptance  of  the 
technical  bases,  deal  with  relative  small 
flaws  in  piping  components  (either 
postulated  or  real)  and  examine  their 
behavior  under  various  pipe  loads.  The 
objective  is  to  demonstrate  by 
deterministic  analyses  that  the  detection 
of  small  flaws  by  either  inservice 
inspection  or  leakage  monitoring 
systems  is  assured  long  before  the  flaws 
can  grow  to  critical  or  unstable  sizes 
which  could  lead  to  large  break  areas 
such  as  the  double-ended  guillotine 
break  (DEGB)  or  its  equivalent.  The 
concept  underlying  such  analyses  is 
referred  to  as  "leak-before-break"  (LBB). 
There  is  no  implication  that  piping 
failures  cannot  occur,  but  rather  that 
improved  knowledge  of  the  failure 


modes  of  piping  systems  and  the 
application  of  appropriate  remedial 
measures,  if  indicated,  can  reduce  the 
probability  of  catastrophic  failure  to 
insignificant  vahies. 

Advanced  fracture  mechanics 
technology  was  also  applied  to 
Westinghouse  topical  reports 
(References  7, 8,  and  9)  submitted  to  the 
staff  on  behalf  of  the  licensees  belonging 
to  the  Owners  Group  for  Unresolved 
Safety  issue  (USI)  A-2,  "Asymmetric 
Blowdown  Loads  on  PWR  Primary 
Systems".  Although  the  topical  reports 
were  intended  to  resolve  the  issue  of 
asymmetric  blowdown  loads  that 
resulted  from  a  limited  number  of 
discrete  break  locations,  the  technology 
advanced  in  these  topical  reports 
demonstrated  that  the  probability  of 
breaks  occurring  in  the  primary  coolant 
system  main  loop  piping  is  sufficiently 
low  such  that  these  breaks  need  not  be 
considered  as  a  design  basis  for 
requiring  installation  of  pipe  whip 
restraints  or  jet  impingement  shields. 
The  staffs  evaluation  of  these 
Westinghouse  reports  is  attached  as 
Enclosure  1  to  Reference  10. 

Proabilistic  fracture  mechanics 
studies  conducted  by  the  Lawrence 
Livermore  National  Laboratories  (LLNL) 
on  both  Westinghouse  and  Combustion 
Engineering  nuclear  steam  supply  main 
loop  piping  (Reference  11)  confirm  that 
both  the  probability  of  leakage  (e.g., 
undetected  flaw  growth  through  the  pipe 
wall  by  fatigue)  and  the  probability  of  a 
DEGB  are  very  low.  The  results  given  in 
Reference  9  are  that  the  best-estimate 
leak  probabilities  for  Westinghouse 
nuclear  steam  supply  system  main  loop 
piping  range  from  1.2xl0""»  to  1.5X10"' 
per  plant  year  and  the  best  estimate 
DEGFB  probabilities  range  from 
1 X 10'  >  *  to  7  X 10" » *  per  plant  year. 
Similarly,  the  best-estimate  leak 
probabilities  for  Combustion 
Engineering  nuclear  steam  supply 
system  main  loop  piping  range  firom 
IXIO"*  to  3X10""  per  plant  year,  and 
the  best-estimate  DEGB  probabilities 
range  from  5X10"**  to  X10"*»  per  plant 
year.  These  results  do  no  affect  core 
melt  probabilities  in  any  significant 
way. 

During  the  past  few  years  it  has  also 
become  apparent  that  the  requirement 
for  installation  of  large,  massive  pipe 
whip  restraints  and  jet  impingement 
shields  is  not  necessarily  the  most  cost 
effective  way  to  achieve  the  desired 
level  of  safety,  as  indicated  in  Enclosure 
2  to  Reference  10.  Even  for  new  plants, 
these  devices  tend  to  restrict  access  for 
future  inservice  inspection  of  piping:  or 
if  they  are  removed  and  reinstalled  for 
inspection,  there  is  a  potential  risk  of 


damaging  the  piping  and  other  safety- 
related  components  in  this  process.  If 
installed  in  operating  plants,  high 
occupational  radiation  exposure  (ORE) 
would  be  incurred  while  public  risk 
reduction  would  be  very  low.  Removal 
and  reinstallation  for  inservice 
inspection  also  entail  significant  ORE 
over  the  life  of  a  plant. 

The  primary  collant  system  of 
CESSAR  facilities,  as  described  in 
References  4  and  5.  has  two  (2)  main 
loops  each  comprising  a  42-inch' 
diameter  hot  leg  and  two  (2)  30-inch 
diameter  crossover  legs  and  cold  legs. 
The  materials  in  the  primary  loop  piping 
are  SA  516  Gr  70  (pipes)  and  SA  508  CL 
1,  2  or  3  (safe  ends  and  nozzles).  The 
piping  system  is  cladded  on  the  inside 
surface  with  stainless  steel.  In  its  review 
of  References  4  and  5.  the  staff 
evaluated  the  CE  analyses  with  regard 
to: 

— The  location  of  maximum  stresses  in 
the  piping,  associated  with  the 
combined  loads  for  norml  operatioa 
and  the  SSE; 

— ^Potential  cracking  mechanisms; 

— Size  of  throughwall  cracks  that  would 
leak  a  detectable  amount  under 
normal  loads  and  pressure; 

— Stability  of  a  "leakage-size-crad(" 
under  normal  plus  SSE  loads  and  the 
expected  margin  in  terms  of  load; 

— ^Margin  based  on  crack  size;  and 

— The  fracture  toughness  properties  of 
carbon  steel  piping  and  weld  material. 

The  NRC  staff's  criteria  for  evaluation 
of  the  above  parameters  are  delineated 
in  Enclosure  1  to  Reference  10,  Section 
4.1,  "NRC  Evaluation  Criteria,"  and  are 
as  follows: 

(1)  The  loading  conditions  should 
include  the  static  forces  and  moments 
(pressure,  deadweight  and  thermal 
expansion)  due  to  normal  operations, 
and  the  forces  ^d  moments  associated 
with  the  safe  shutdown  earthquake 
(SSE).  These  forces  and  moments  should 
be  located  where  the  highest  stresses, 
coincident  with  the  poorest  material 
properties,  are  induced  for  base 
materials,  weldments  and  safe-ends. 

(2)  For  the  piping  run/systems  under 
evaluation,  all  pertinent  information 
which  demonstrates  that  degradation  of 
failure  of  the  piping  resulting  from  stress 
corrosion  cracking,  fatigue  or  water 
hammer  is  not  likely,  should  be 
provided.  Relevant  operating  history 
should  be  cited,  which  includes  systems 
operational  procedures;  system  or 
component  modification;  water 
chemistry  parameters,  limits  and 
controls;  resistance  of  material  to 
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provided  and  are  within  Code 
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(2)  For  CE  plants,  there  is  no  history  of 
cracking  failure  in  reactor  primary 
coolant  system  loop  piping.  CE  reactor 
coolant  system  primary  loops  have  an 
operating  history  which  demonstrates 
their  inherent  stability.  This  includes  a 
low  susceptibility  to  cracking  failure 
from  the  effects  of  corrosion  (e.g., 
intergranular  stress  corrosion  cracking), 
water  hammer,  or  fatigue  (low  and  high 
cycle).  This  operating  history  ir.cludes 
sereral  plants  with  many  years  of 
operation. 

(3)  The  results  of  the  leak  rate 
caluclations  performed  for  CESSAR 
used  initial  postulated  throughwall 
flaws  that  are  equivalent  in  size  to  that 
in  Enclosure  1  to  Reference  10.  CESSAR. 
facilities  are  expected  to  have  an  RCS 
pressure  boundary  leak  detection 
system  which  is  consistent  with  the 
guidelines  of  Regulatory  Guide  1.45  so 
that  they  can  detect  leakage  of  one  (1) 
gpm  in  one  hour.  This  will  be  verified 
during  the  case-by-case  review  of  each 
applicant's  submittal.  The  caluclated 
leak  rate  through  the  postulated  flaw  is 
large  relative  to  the  staffs  required 
sensitivity  of  plant  leak  detection 
systems.  The  margin  is  at  least  a  factor 
of  ten  (10)  on  leakage. 

(4)  The  expected  margin  in  terms  of 
load  for  the  leakage-size  crack  under 
normal  plus  SSE  loads  is  greater  than  a 
factor  of  three  (3)  when  compared  to  the 
limit  load.  In  addition,  the  staff  found  a 
significant  margin  in  terms  of  loads 
larger  than  normal  plus  SSE  loads. 

(5)  The  margin  between  the  leakage- 
size  crack  and  the  critical-size  crack 
was  calculated.  Again,  the  results 
demonstrated  that  a  crack  size  margin 
of  at  least  a  factor  of  three  (3)  exists. 

In  view  of  the  analytical  results 
presented  in  References  4  and  5  and  the 
staffs  evaluation  findings  related  above, 
the  staff  concluded  that  the  probability 
or  likelihood  of  large  pipe  breaks 
occuring  in  the  primary  collant  system 
loop  of  a  CESSAR  facilty  is  sufficiently 
low  such  that  protective  devices 
associated  with  postulated  pipe  breaks 
in  the  CESSAR  primary  collant  system 
need  not  be  installed. 

The  staff  evaluation  (Reference  12) 
stated  that  applicants  or  licensees  with 
CESSAR  facilities  who  intend  to  use  the 
"leak-before-break"  approach  to 
eliminate  the  need  to  install  protective 
devices  associated  with  postulated  pipe 
breaks  in  their  primary  collant  systems 
must  confirm  that  their  as-built  facility 
design  substantially  agrees  with  the 
design  described  in  References  4  and  5; 
specifically,  the  piping  loads  should  be 
no  greater  than  those  cited  in  the 
references.  Also,  applicants  or  licensess 


must  confirm  that  their  leak  detection 
systems  meet  the  staffs  requirements  in 
(3)  above. 

In  their  application  for  a  Construction 
Permit  amendment  (Reference  3),  the 
applicants  reference  a  letter,  dated 
October  3, 1984,  submitted  by  the 
Arizona  Public  Service  Company  on  the 
Palo  Verde  docket  (Reference  6). 
Reference  6  states  that  the  leak-before- 
break  analysis  performed  by  CE 
(References  4  and  5)  was  performed  on 
the  Palo  Verde  design  (as  the 
prototypical  CESSAR  plant)  using 
pertinent  Palo  Verde  parameters.  Hencer 
the  CE  analysis  envelopes  the  Palo 
Verde  design  with  respect  to  such 
parameter  as  loads,  material  properties, 
postulated  crack  leakage  and  size, 
seismicity,  and  leak  detection  system 
capabilities.  In  addition,  the  leak 
detection  system  for  Palo  Verde  is 
consistent  with  the  guidelines  of 
Regulatory  Guide  1.45  so  that  it  can 
detect  leakage  of  one  (1)  gpm  in  one 
hour.  Therefore,  the  Palo  Verde  design 
substantially  agrees  with  the  design 
described  in  References  4  and  5. 

Based  on  the  above  evaluation,  the 
staff  concludes  that  the  probability  or 
likelihood  of  large  pipe  breaks  occurring 
in  the  RCS  main  loop  piping  for  Palo 
Verde,  Units  2  and  3  is  sufficiently  low 
such  that  large  pipe  breaks  and  their 
associated  dynamic  loads,  as  indicated 
in  the  applicants'  December  10, 1984, 
letter,  need  not  be  considered  as  a 
design  basis  for  requiring  pipe  whip 
restraints  and  jet  impingement  shields. 
Eliminating  the  need  to  consider  these 
dynamic  loads  for  this  particular 
application  does  not  in  any  way  affect 
the  design  bases  for  the  containment, 
the  emergency  core  cooling  system,  or 
the  environmental  qualification  for  Palo 
Verde. 

The  staff  also  reviewed  the  value- 
impact  analysis,  provided  by  the 
applicants  in  their  October  3, 1984, 
submittal  (Reference  6)  for  not  providing 
protective  structures  against  postulated 
reactor  coolant  system  loop  pipe  breaks, 
to  assure  as  low  as  reasonably 
achievable  (ALARA)  exposure  to  plant 
personnel.  The  Palo  Verde  value-impact 
analysis  shows  that  the  elimination  of 
protective  devices  for  RCS  pipe  breaks 
will  save  an  occupational  dose  for  plant 
personnel  of  approximately  560  person- 
rem  for  each  unit  over  the  operating 
lifetime  of  the  facility.  The  staff  review 
of  the  analysis  shows  it  to  be  a 
reasonable  estimate  of  dose  savings. 
Therefore,  with  respect  to  occupational 
exposure,  the  staff  finds  that  there  is  a 
radiological  benefit  to  be  gained  by 
eliminating  the  need  for  the  protective 
structures. 
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VI 

In  view  of  the  stafPs  ev^luatiun     ■ 
findings,  conclusions,  and 
recommendations  above,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a),  this 
exemption  is  authorized  by  law  and  will 
not  endanger  life  or  property  or  the 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest.  The 
Commission  hereby  approves  the 
schedular  partial  exemption  from  GDC  4 
of  Appendix  A  to  10  CFR  Part  50,  to 
permit  the  applicants  not  to  install  pipe 
whip  restraints  and  jet  impingement 
shields  and  not  to  consider  dynamic 
effects  as  detailed  in  Part  II  of  this 
exemption,  associated  with  postulated 
pipe  breaks  in  the  RCS  main  loop  piping 
of  Palo  Verde,  Units  2  and  3,  as 
specified  in  the  applicants'  letters,  dated 
June  7, 1984,  December  10. 1984  and  July 
16. 1985. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  48509). 

The  exemption  is  effective  upon  the 
date  of  issuance. 

Dated  at  Bethesdu.  Muryland  (his  29th  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  }r.. 
Director.  Division  of  Licensing.  Office  of 
Nuclear  Reactor  Regulation. 
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[Docket  No.  70-143,  License  No.  SNiyi-124, 
EA  84-128] 

Nuclear  Fuel  Services,  Inc.  (Erwin 
Plant);  Order  Imposing  Civil  NIonetary 
Penalty 

I 

Nuclear  Fuel  Services,  Inc.,  (the 
"licensee")  is  the  holder  of  Special 
Nuclear  Materials  License  No.  SNM-124 
(the  "license")  issued  by  the  Nuclear 
Regulatory  Commission  ("NRC"  or 
"Commission")  on  March  16. 1979.  The 


license  authorizes  the  licensee  to  use    '"' 
special  nuclear  materials  in  accordance 
with  the  conditions  specified  therein. 

II 

A  special  inspection  of  the  licensee's 
activities  was  conducted  on  October  5- 

18. 1984.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
i'roposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  February  21. 1985.  The  Notice 
states  the  nature  of  the  violation,  the 
requirements  of  the  Commission  that 
were  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the  violation. 
The  licensee  responded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  witii  two  letters  dated  May 

22. 1985. 

Ill 

Upon  consideration  of  Nuclear  Fuel 
Services.  Inc's  responses  and  the 
statements  of  fact,  explanation,  and 
argument  regarding  mitigtion  contained 
therein,  the  Director,  Office  of 
Inspection  and  Enforcement,  has 
determined,  as  set  forth  in  the  Appendix 
to  this  Order,  that  the  penalty  proposed 
for  the  violations  described  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  should  be  reduced  by  25% 
and  a  civil  penalty  of  $15,000  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  ^34  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2282.  Pub. 
L.  96-295,  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifteen  Thousand  Dollars 
($15,000)  within  thirty  days  of  the  date 
of  this  Order  by  check,  draft,  or  money 
order  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 


The  licensee  may.  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director.  Office  of 
Inspection  and  Enforcement, 
Washington,  DC  20555. 

A  copy  of  the  hearing  request  shall 
also  be  sent  to  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the  time 
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and  place  of  the  hi  laring.  If  the  licensee 
fails  to  request  a  Y  earing  within  thirty 


days  of  the  date  o 


this  Order,  the 


provisions  of  this  <  )rder  shall  be 
effective  without  f  irther  proceedings.  If 
payment  has  not  b  een  made  by  that 
time,  the  matter  m  ly  be  referred  to  the 


Attorney  General 
In  the  event  the 


or  collection. 

icensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 


(a)  Whether  the 


violation  of  the  Cotnmission's 
requirements  as  se  t  forth  in  the  Notice 
of  Violation  and  Pi  oposed  Imposition  of 
Civil  Penalty  referenced  in  Section  II 
above  and 


(b)  Whether  on  the 
violation  this  Orde  r 


icensee  was  in 


basis  of  such 
should  be  sustained. 


Maryland,  this  27th  day 
Commission. 
and 


Dated  at  Bethesda, 
of  November  1985. 

For  the  Nuclear  Re^latory 

lames  M.  Taylor, 

Director,  Office  of  Inspection 
Enforcement 

Appendix — Evahu  don  and  Conclusions 

The  violation  an  1  associated  civil 
penalty  was  identi  ied  in  the  Notice  of 
Violation  and  Prop  ised  Imposition  of 
Civil  Penalty  dated  February  21, 1985 
The  Office  of  Insp^tion  and 
Enforcement's  eval  nation  and 
conclusions  regard  ng  the  licensee's 
responses  dated  M  ly  22, 1985  are  as 
follows: 

Restatement  of  Vic  lotion 


ami 


ans 


License  Conditiofi 
Use.  requires  that 
used  in  accordance 
representations 
contained  in  Secti 
500,  700  and  1000  o 
application  dated 
the  Supplements 
No.  25  dated  May  \ 
Section  1400,  High 
Recovery-Building 
application 
1984. 


Subsection  1422. 


taken  whenever  an 


No.  9,  Authorized 
Ifcensed  material  be 
with  the  statements, 
conditions 

100,  200.  300,  400, 
the  licensee's 
>  LUgust  30, 1976  and 
thjereto.  Amendment 
1984,  incorporates 
Jnriched  U-235  Scrap 
»3,  of  the 
supplei  lent  dated  March  30. 


.1.1,  Ventilation 


System  Tanlcs,  esta  blishes  action  limits 
for  the  accumulatic  n  of  uranium-bearing 
solids  in  the  ventih  tion  system  tanks 
and  requires  that  c^  )rrective  actions  be 


action  limit  is 


exceeded,  which  ir  eludes  performing 
investigations  to  d(  termine  the  cause  of 
the  excessive  Uran  um-235  in  the 
system,  and  correcjion  of  the  identified 
problems. 

Contrary  to  the  a  jove.  investigations 
were  not  performeq  or  were 
inadequately  performed  when  criticality 


safety  action  limits 


the  200  Complex  oi  July  30,  twice  on 


were  exceeded  in 


July  31,  and  on  September  11, 14. 15. 16, 
and  20. 1984. 

This  is  a  Severity  Level  II  violation 
(Supplement  VI). 

(Civil  Penalty— $20,000} 

NFS  Response 

Nuclear  Fuel  Ser\-ices,  Inc.  (NFS) 
agreed  that  the  details  contained  in  the 
Inspection  Report  were  correctly  stated 
but  believed  that  the  investigations 
which  were  performed  should  be 
considered  adequate  and  protested  the 
imposition  of  the  proposed  civil  penalty. 
As  background,  NFS  stated  that  it  had 
identified,  investigated,  and  taken 
corrective  actions  on  its  own  initiative 
when  elevated  levels  of  uranium  were 
detected  in  the  exhaust  scrubber 
solution  in  1983  after  the  ventilation 
upgrade  was  installed  and  that  it  had 
informed  the  resident  inspector.  As  a 
result,  representatives  horn  the  Office  of 
Nuclear  Materials  Safety  and 
Safeguards  visited  the  site,  reviewed  the 
scrubber  operational  data,  and 
requested  that  NFS  submit  its  corrective 
actions  in  a  license  amendment 
application.  The  license  was  amended 
requiring  that  an  investigation,  among 
other  requirements,  be  performed  to 
determine  the  cause  of  the  excessive 
uranium  in  the  system  which  action 
limits  were  exceeded. 

According  to  NFS,  when  the  new 
process  ventilation  system  was  installed 
in  1983,  the  licensee's  nuclear  criticality 
concerns  centered  around  unsafe 
geometry  vessels  and  tanks.  The  ducting 
was  not  considered  in  the  nuclear 
criticality  safety  analysis  because  the 
ducting  had  been  designed  with 
appropriate  air  velocities  to  preclude  the 
buildup  of  solids.  NFS  stated  that  it  had 
assumed  that  the  system  was 
functioning  properly  when  uranium  was 
detected  in  the  scrubber  cone  and 
scrubber  solution  in  1984,  and  it 
considered  flushing  of  the  cone  to  be  an 
appropriate  control  action.  The  buildup 
of  solids  in  the  duct  was  not  suspected 
because  of  system  design.  As  a  result. 
NFS  concluded  that  its  investigations 
and  corrective  actions  were  consistent 
with  reasonable  practices. 

NRC  Assessment 

Amendment  25  (May  9, 1984]  to 
Special  Nuclear  Material  License  No. 
SNM-124  requires  the  licensee  to  take 
the  following  corrective  actions 
whenever  an  action  limit  for  excessive 
uranium  in  the  ventilation  system  tanks 
is  exceeded: 

1.  If  the  uranium  concentration 
exceeds  0.03  grams  per  liter  the 
blowdown  solution  must  be  drained. 
(Current  procedures  for  diluting  and 
resampling  of  the  solution  prior  to 


discharge  to  the  WWTF  must  be 
followed.) 

2.  If  the  NDA  measurement  exceeds  50 
grams  U-235,  the  tank  must  be 
immediately  drained,  flushed,  and/or 
cleaned  until  the  scan  value  falls  below 
the  action  limit. 

3.  An  investigation  to  determine  the 
cause  of  the  excessive  uranium  in  the 
system  must  be  performed. 

4.  Identified  problems  must  be 
corrected. 

5.  The  Criticality  and  Licensing 
Supervisor  must  be  notified. 

6.  Measurements,  sample  analysis, 
corrective  actions,  and  investigations     • 
must  be  documented. 

On  two  occasions  when  the  action 
limits  were  exceeded  (September  14  and 
15. 1984)  NFS  failed  to  perform 
investigations.  On  six  other  occasions 
(July  30,  twice  on  July  31,  and  September 
11. 16  and  20, 1984).  NFS  failed  to 
conduct  adequate  investigations  to 
determine  the  cause,  and  to  correct 
identified  problems  when  limits  were 
repeatedly  exceeded. 

The  licensee's  investigations  were 
documented  on  an  internal  form  titled 
"Unusual  Situation  Investigation 
Report."  There  was  no  indication  that 
NFS's  management  pursued  the  cause  of 
excessive  uranium  buildup  or 
recommended  any  corrective  action 
beyond  what  is  contained  in  the 
investigation  reports. 

The  results  of  the  investigations  as 
recorded  by  the  licensee  were  as 
follows: 

July  30,  1964:  Upon  discovering  that 
the  venturi  scrubber  scan  value  had 
exceeded  the  action  limit  established  by 
the  license,  NFS  flushed  the  scrubber 
cone  four  times  until  the  blowdown  tank 
was  full.  However,  the  licensee  did  not 
identify  the  cause  of  the  incident  or 
indicate  what  actions  could  be  taken  to 
prevent  the  situation  from  recurring. 

July  31, 1984  (midnight):  Upon 
discovering  that  the  scrubber  cone  was 
scanning  high,  the  licensee  attempted  to 
flush  the  cone  was  unable  to  do  so 
because  the  blowdown  T-2  and  T-3 
tanks  were  full.  The  licensee 
discontinued  use  of  the  scrap  furnace 
(although  the  investigation  report  states 
scrubber)  until  blowdown  tank  capacity 
was  available  to  flush  the  scrubber  tank. 
Both  the  cause  of  the  situation  and 
actions  to  prevent  recurrence  were 
listed  as  unknown. 

July  31, 1984  (day  shift):  Upon 
discovering  that  the  scrubber  blowdown 
tank  scanned  14.174  counts  (which 
exceeded  the  acceptable  limit),  the 
licensee  called  the  lab  to  get  sample 
results  of  the  hold  tanks.  After  the  T-3 
tank  was  emptied,  the  licensee  pumped 
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the  blowdown  tanlc  to  the  T-3  tank  and 
continued  to  flush  out  the  tank  until  the 
amount  of  uranium  was  below  limits. 
However,  the  cause  of  the  incident  was 
not  identified  and  no  actions  were  taken 
to  prevent  the  situation  from  recurring. 

September  11. 1984:  When  the  venturi 
scrubber  cone  scanned  high,  the  air  flow 
of  the  furnace  was  checked.  The  reading 
was  145  linear  feet  per  minute,  an 
acceptable  flow  rate.  The  scrubber  cone 
was  then  flushed  to  the  blowdown  tank. 
The  licensee  listed  the  cause  of  the 
situation  as  unknown,  and  failed  to 
identfy  actions  which  could  be  taken  to 
prevent  the  situation  from  recurring. 

September  16. 1984:  Upon  discovering 
that  the  blowdown  tank  was  high,  the 
tank  was  washed  out  and  re-scanned. 
The  cause  of  the  problem  was  attributed 
to  a  build-up  on  the  walls  of  the  tanks, 
however,  no  actions  were  taken  to 
prevent  the  situation  from  recurring. 

September  20. 1984:  Licensee 
representatives  stated  that  the  action 
limit  was  exceeded  and  an  investigation 
may  have  been  performed;  however, 
there  is  no  report  to  document  this 
investigation.  There  is  also  no  indication 
that  the  licensee  identified  either  the 
cause  of  the  incident  or  actions  which 
could  be  taken  to  prevent  the  situation 
from  recurring. 

As  indicated  from  the  above 
summaries,  none  of  the  investigations 
attempted  to  determine  the  root  cause  of 
the  excessive  uranium  in  the  system, 
e.g..  why  the  rate  of  buildup  of  uranium 
in  the  cone  was  greater  than  had  been 
anticipated.  The  investigations  were 
inadequate  in  that  they  did  not  at  least 
examine  (1)  the  extent  to  which  material 
was  being  introduced  into  the  system, 
(2)  the  extent  to  which  material  was 
being  deposited  in  the  system,  (3) 
whether  the  existing  NDA 
measurements  program  was  adequate, 
and  (4)  the  validity  of  NFS's  assumption 
that  the  ventilation  system  had  been 
appropriately  designed  and  was 
properly  functioning.  The  failure  to 
pursue  these  issues  led  to  the  continued 
buildup  of  uranium  in  the  scrubber  and 
in  the  ducting  leading  to  the  scrubber. 
Since  the  root  cause  of  the  problem  was 
not  identified,  no  corrective  actions 
were  taken,  as  required  by  License 
Amendment  25.  to  solve  the  identified 
problems.  This  failure  is  evident  from 
the  licensee's  own  investigation  reports, 
which  describe  no  actions  to  prevent 
recurrence  of  the  uranium  buildup. 
Merely  flushing  the  scrubber  tank  to 
reduce  quantities  to  below  the  license 
limits  without  determining  the  cause  of 
repeatedly  exceeding  the  limits  does  not 
constitute  sufficient  corrective  action  to 
abate  the  continuing  buildup  of  the 
excessive  uranium  in  the  system.  In  all 


events,  flushing  the  tank  is  an  action 
separately  required  by  License 
Amendment  25.  The  staff  recognizes  that 
the  license  condition  is  expressly 
applicable  only  to  the  ventilation  system 
tanks  and  not  the  duct  work.  However. 
License  Amendment  25  requires  that 
once  the  levels  of  uranium  exceed  stated 
action  limits,  the  licensee  must 
undertake  an  investigation  to  determine 
the  cause  of  the  problem,  whatever  the 
source.  Continued  instances  of 
exceeding  the  action  limits  should  have 
caused  the  licensee  to  investigate 
systems  other  than  the  tank  itself  to 
determine  the  cause  of  the  problem  in 
the  ventilation  system  tanks. 

The  corrective  measures  and  controls 
instituted  by  the  licensee  when  above 
normal  concentrations  were  detected  in 
the  scrubber  solution  in  1983  were 
commendable  but  have  no  relevance  to 
the  adequacy  of  the  investigations 
required  by  License  Amendment  25, 
which  was  issued  in  1984.  If  adequate 
investigations  had  been  performed  to 
determine  the  cause  of  exceeding  the 
license  limits  and  appropriate  corrective 
actions  had  been  taken,  material  would 
not  have  continued  to  accumulate  on  the 
upper  walls  of  the  scrubber  until 
October  5, 1984,  when  it  was  found  to 
exceed  the  safe  wet  mass  quantity  for 
an  unsafe  geometry  vessel. 

The  severity  level  for  the  violation 
was  predicated  on  the  quality  of 
material  found  in  both  Uie  S-shaped  duct 
and  the  scrubber  walls  above  the 
waterline  with  the  recognition  that  each 
area  was  of  significant  concern.  In 
addition,  management  failed  to  become 
involved,  as  would  be  expected,  to  an 
extent  sufflcient  to  call  for 
comprehensive  investigations  that 
would  have  determined  the  root  cause 
of  exceeding  the  license  limits  and  could 
have  prevented  the  continuation  of 
material  buildup.  Accumulating  amounts 
of  uranium  235  in  excess  of  safe  wet 
mass  quantities  in  an  unsafe  geometry 
vessel  is  of  very  signiflcant  regulatory 
concern.  Therefore,  the  severity  level  for 
this  violation  is  appropriately  classified 
as  a  Severity  Level  II. 

An  evaluation  of  the  eight  documents 
referenced  in  the  May  22, 1985  response 
reveals  that  after  the  October  5, 1984 
incident,  the  licensee  conducted  an 
investigation  to  identify  the  potential 
sources  of  the  uranium  buildup  and  to 
provide  information  upon  which  near- 
term  and  long-term  corrective  actions 
could  be  based.  The  cited  documents 
further  reveal  that  the  licensee  finally 
took  extensive  and  comprehensive  steps 
towards  the  identification  and 
elimination  of  the  sources  of  excessive 
uranium  buildup.  These  actions  included 
increased  surveillance  and  detection  for 


accumulations  and  sources,  engineering 
evaluations  for  possible  sources, 
modifications  of  existing  systems  to 
reduce  sources  and  accumulations,  and 
review  of  nuclear  criticality  safety  of 
tanks  and  unsafe  geometry  vessels. 
Although  the  NRC  does  not  consider  the 
initiation  of  corrective  actions  to  be 
prompt,  the  NRC  considers  25% 
mitigation  of  the  proposed  civil  penalty 
appropriate  in  view  of  the  licensee's 
extensive  and  comprehensive  corrective 
actions. 

Conclusions 

Of  the  eight  cited  instances  where 
action  limits  were  exceeded,  no 
investigations  were  conducted  in  two 
instances  and  the  investigations  of  the 
other  six  instances  were  inadequate 
because  reasonable  efforts  were  not 
made  to  determine  the  cause  of 
exceeding  the  limits  and  to  take 
appropriate  corrective  actions. 

The  Severity  Level  II  violation  was 
predicated  on  the  fact  that  an 
accumulation  of  uranium  in  excess  of  a 
safe  wet  mass  actually  occurred  in  an 
unsafe  geometry  vessel  and  safety 
margins  continued  to  decrease  because 
of  the  inadequate  investigations.  Such 
an  incident  is  a  serious  nuclear 
criticality  safety  event. 

Although  the  base  civil  penalty  for  a 
Severity  Level  II  is  $20,000,  the 
licensee's  extensive  and  comprehensive 
corrective  actions  after  the  discovery  of 
the  accumulation  warrant  a  25% 
reduction  of  the  civil  penalty  amount. 
Therefore,  a  civil  penalty  of  $15,000  is 
imposed. 

[FR  Doc.  85-29008  Filed  12-5-85;  8:45  am] 

BIUJNG  CODE  79M-01-M 


IDocket  Nos.  50-387;  50-388] 

Pennsylvania  Power  &  Light  Co. 
Susquehanna  Steam  Electric  Station 
Units  1  and  2;  Exemption 

I 

The  Pennsylvania  Power  and  Light 
Co.  (PP8rL/the  licensee)  is  the  holder  of 
Facility  License  Nos.  NPF-14  and  NPF- 
22  which  authorize  operation  of  the 
Susquehanna  Steam  Electric  Station. 
Unit  1  (SSES-l)  and  Unit  2  (SSES-2)  at 
power  levels  not  in  excess  of  3293 
megawatts  thermal  for  each  unit.  The 
facilities  are  boiling  water  reactors 
located  at  the  licensee's  site  in  Luzerne 
County,  Pennsylvania.  The  licenses 
provide,  among  other  things,  that  the 
facilities  are  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 
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CompKance  wi  (h  fhe  single  faflnre 
criterion  for  the  t  mite  electric  power 
supplies  is  Fequii  sd  by  10  CFR  50, 
Appendix  A.  Crilerion  17.  In  10  CFR  Part 
50,  Appendix  A,  •Criterion  17-Electrical 
Power  Systems."  Iparagraph  2  states 
that:  "The  onsite  electric  power 
supplies,  inclodin  g  the  batteries,  and  the 
onsite  electric  dh  tribntion  system,  shall 
have  sufficient  in  dependence, 
redundancy,  and  Itestabtlity  to  perform 
their  safety  functions  assuming  a  single 
failure." 

The  Pennsylvania  Power  and  Light 
Company  proposfd  an  extension  to  the 
Limiting  Conditickis  of  Operation  for 
Technical  Specifications  3.8.1.1  and 
3.7.1.2  for  both  U^its  1  and  2.  which 
would  allow  Ae  existing  diesel 
geneaters  to  be  ramoved  from  service, 
one  at  a  time,  fork  cumulative  period  of 
60  days.  The  staf^has  found  Biat 
approval  of  the  proposed  extension 
would  conservatively  warrant  the 
granting  of  this  oae-time  exemption  for 
each  Unit  to  that  l^&L  may  continue  to 
operate  the  plant!  during  the  tie-in  of 
the  fifth  diesel  generator.  This  tie-in 
work  requires  thej  connection  of  control 
and  power  circuilp  from  the  existing 
diesel  generators  to  transfer  points  in 
the  new  diesel  generator  building. 

With  one  diesel  generator  removed 
from  service,  PPftL  cannot  meet  the 
single  failure  critarion  for  onsite 
electrical  power  supplies  as  stated  in  10 
CFR  50  Appendix!  A.  Criterion  17.  Thus, 
approval  of  the  ptoposed  extension 
would  conservartfi  ^ely  warrant  fte 
granting  of  this  ej  emption  from 
Criterion  17  for  bith  SSES-1  and  SSES- 

It  should  be  noled  that  the  NRC  staffs 
decision  to  proceis  an  exemption  from 
the  requirements  pf  GDC-17  was  made 
so  as  to  intepret  the  regulations  in  the 
most  conservative  manner,  it  has 
previously  been  t  le  staffs  practice  to 
grant  LCO  extena  ons  to  the  Technical 
Specification  reqi  irements  for  out  of 
service  equipmen ;,  which  is  required  to 
be  operable,  as  la  ng  as  the  extension 
does  not  pose  un(  ue  risk  to  the  health 
and  safety  of  (he  lublic.  These  actions 
have  previously  I  sen  taken  without 
requiring  exempli  jns  to  the  regulations. 
Nevertheless,  the  stafTbas  decided  to 
process  (his  temp  >rary  exemption  from 
GDC-17.  This  act  on  should  not  be 
viewed  as  a  precc  dent  for  use  in  future 
considerations. 

The  exemption  is  required  so  as  le 
extend  -the  aliowe  d  out  oT  service  time 
for  the  diesel  gem  irators.  one  at  a  time. 
without  requiriqg  a  shutdown  of  batk 
uaits.  This  eMeafi  job  will  aUow  bolk 


units  to  remain  at  power  during  the  tie- 
in  work  Sot  the  fiftfi  diesel  generator. 

We  have  oonpleted  om-  review  of  the 
"Probabiliatic  Evaluation  of  Temporarily 
Extending  the  Diesel  Generator  LCX3'8," 
submitted  by  PPId^  This  submittal  was 
in  support  of  the  hcensee's  proposed 
one-time  ohange  to  the  TecbmcaS 
Specifications  and  one-thne  exemption 
from  G0O17.  The  staff  has 
conservatively  estimated  the  probability 
for  severe  core  dama||e  at  one  unit  to  be 
3  X 10  ^  Of  this,  there  is  a  probability  af 
about  2x10  '^  that  both  units  will 
experience  severe  core  damage.  The 
probabiUty  that  Unit  1  will  experience 
severe  core  damage,  but  ntft  Unit  2.  is 
about  IXW  with  a  similar  value  for 
Unit  2  experiencing  severe  core  damage 
but  not  Unit  1. 

The  staff  finds  that  the  addition  of  the 
5th  diesel  generator  will  likely  reduce 
the  probability  of  severe  core  damage 
due  to  loss  of  offsite  power  events  for 
the  remainder  of  the  life  of  the  plants. 

ni 

The  NRC  staff  has  ev^uated  the 
Ikensee's  schedule  for  completing  the 
fifth  diesel  generator  tie-ia  relating  to 
the  temporary  LCO  extensions  and  fmds 
that  not  granting  this  exemption  could 
result  in  a  forced  two  unit  shutdown. 
Granting  of  this  exemption  would  only 
slightly  increase  the  probability  of 
severe  core  damage  due  to  a  loss  of 
olfsite  power  event.  The  staff  finds  this 
temporary  small  increase  in  the 
probability  of  severe  cere  damage 
during  the  proposed  60  days,  coincident 
with  a  loss  of  offsite  power  event,  is 
outweighed  by  the  benefits  of  the 
improvement  in  safety  over  the 
remaining  life  of  the  plants  due  to  the 
addition  of  this  fifth  diesel  generator. 
For  evaluating  the  changes  to  the 
Technical  Specifications  and  the 
associated  exemption,  the  staff 
reviewed  the  licensee's  technical 
justifications  for  each  change  and  the 
justifications  based  on  the  Probabilistic 
Risk  Assessaient  [PRA]  study  on  the 
subject.  The  staff  also  reviewed  the 
reliability  of  the  Offsite  Power  System 
as  the  preferred  source  of  power  for  the 
plant's  safe  shutdown  systems  and  the 
reliability  of  the  existing  diesel 
generators  to  ascertain  that,  while  one 
of  them  is  taken  out  of  service  to 
complete  the  new  diesel  generator  tie-^in 
work,  the  remaining  Ihree  will  provide  a 
reliable  source  of  emergency  .power.  The 
tie-in  work,  including  applicable 
procedures,  was  reviewed  ts 
4eraonBtr«te  that  this  work  wiUrsot 
degrade  the  opecabiHty  «f  the  safe 
shutdown  sysleoM.  inclBdmg  the 
remaining  diesel  generators,  -wfhile  the 
-plants  cantinue  tooiperate.  tRcladed  in 


this  review  -was  the  adequacy  of  the 
p>ost-modific£ttion  tesrting  for  each  diesel 
generator  before -one -diesel  is  returned 
to  service  and  another  one  is  taken  out 
of  service  for  the  tie-in  work.  The  staff 
also  reviewed  the  reiated  plant 
Emergency  Procedures  and  operator 
training  and  knowledge  to  verify  that 
such  procedures  are  adequate  for  a 
postulated  emergency  during  the  L(X) 
extension  and  ^t  fhe  operator -would 
properly  respond  to  the  emergency.  The 
details  of  the  above  described  review 
are  discussed  in  the  attached  Safety 
Evaluation. 

Based  on  the  information  provided  by 
the  licensee,  the  staffs  evaluation  of  the 
licensee's  submittal  and  the  stag's  on 
site  review  of  the  design  change 
packages  and  procedures  to  be  used  for 
the  fifth  diesel  generator  tie-in.  the  NRC 
staff  concludes  that  the  licensee  has 
used  proper  planning,  has  available  the 
proper  procedures  and  detailed  design 
change  packages  necessary  to 
accomplish  the  fifth  diesel  generator  tie- 
in  work.  The  NRC  staff  finds  that 
operation  of  SSES-1  and  SSES-2  during 
tbe  proposed  LCO  extensions  is 
acceptable  and  that  the  availability  of  a 
fifth  diesel  generator  gives  an  overall 
long  term  improvement  in  safety  for  the 
remaining  Hie  of  the  plants.  Therefore, 
the  staff  finds  that  tfaie  proposed 
temporary  exemption  from  10  CFR  Pari 
50,  Appendix  A,  Criterion  17  is 
acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  the  exemption  is  authorized  by 
law.  will  net  endanger  Life  or  property  or 
the  common  deferute  and  security  and  is 
otherwise  in  the  public  intenst. 
Therefore,  the  Commissi  on  hereby 
^ants  the  exemption  as  follows: 

An  exemption  is  granted  from  the  single 
failure  criterion  for  on«fte  electric  power 
supplies  as  stated  in  U>CFR  Part  50. 
Appendix  A,  CrilerioB  17.  This  exemption  is 
granted  for  the  period  specified  in  the 
licensee's  September  2^  1965,  request  for 
exemption  ^60  cumulative  days  in  the  LCO) 
and  is  only  applicable  to  SSES-1  ^nd  SSES-<2 
when  a  diesel  generator  is  out  of  service 
specifically  for  the  performance  of  fhe  fifth 
diesel  generator  tie-in  work. 

Pursuant  to  18  CFR  51.32,  the 
Commission  has  determined  that  fiie 
issuance  of  the  exeiaptian  <wiU  have  ne 
significant  impact  «n  the  enviranmeitt 
(4SFR48aQ). 

A  (xipy  of  the  Commissi«Mi's  Safety 
Evals«tion4ated  Qocember  3. 1985, 
celated  toltns  action  is  avsflableior 
public  inspedfiOTi  at  theCemmiscHon's 
Rubtic  Oocnmenrt  fkoam.  1717  H  Street 


NW..  Washington.  DC  and  at  the 
Osterhoul  Free  Library.  Reference 
Department.  71  South  Franklin  Street. 
Wilkes-Barre.  Pennsylvania  18101. 
This  Exemption  is  effective  upon 
commencement  of  the  fifth  diesel 
generator  tie-in  work  and  is  to  expire 
upon  completion  of  60  cumulative  diesel 
outage  days  related  to  the  tie-in  of  the 
fifth  diesel  generator. 

Dated  al  Bethesda.  Maryland,  this  3rd  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Robert  Beroero, 
Division  ofBWR  Licensing. 
|FR  Doc.  85-29007  Filed  12-5-85;  8:45  am| 

BILUNG  CODE  7SM>-01-« 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-128,  "Audits  of  State  and 
Local  Governments" 

agency:  OfFice  of  Management  and 
Budget. 

action:  Instructions  for  submission  of 
audit  reports  to  a  central  clearinghouse. 

summary:  Circular  A-128.  "Audits  of 
State  and  Local  Governments,"  provides 
that  recipients  of  more  than  $100,000  in 
Federal  funds  shall  submit  one  copy  of 
the  audit  report  within  30  days  after 
issuance  to  a  central  clearinghouse  to  be 
designated  by  the  Office  of  Management 
and  Budget.  This  notice  announces  that 
the  clearinghouse  will  be  located  at  the 
Census  Bureau,  Department  of 
Commerce.  Audit  reports  should  be  sent 
to:  Bureau  of  the  Census,  Data 
Preparation  Division,  1201  E  10th  Street, 
leffersonville,  Indiana  47132.  Attn: 
Single  Audit  Clearinghouse. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Coleman,  Telephone  No.  (301)  763- 
7366. 

Dated:  November  21. 1985. 
John ).  Lordan. 

Deputy  Associate  Director  for  Financial 
Management. 

[FR  Doc.  85-28941  Filed  12-5-85;  8:45  am] 

BILLINO  CODE  3110-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Reestablishment  of  an  Investment 
Policy  Advisory  Committee 

The  U.S.  Trade  Representative  has 
taken  steps  to  reestablish  an  Investment 
Policy  Advisory  Committee.  This 
Committee  will  be  chartered  pursuant  to 
section  135(c)(2)  of  the  Trade  Act  of  1974 
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(19  U.S.C.  2155(c)(2)).  as  amended:  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  1);  section  4(b)  of  Executive 
Order  No.  11846.  March  27. 1985;  and 
Executive  Order  No.  12188.  The  charter 
of  this  Committee  will  be  filed  15  days 
from  the  date  of  this  notice. 

The  Investment  Policy  Advisory 
Committee  is  being  reestablished  to 
provide  the  United  States  Trade 
Representative  with  policy  advice  and 
information  regarding  direct  investment 
to  the  extent  it  relates  to  international 
trade,  including  the  following  area: 
operations  of  multinational  enterprises, 
and  multilateral  and  bilateral 
agreements  on  international  investment, 
direct  investment  by  Americans  abroad 
and  issues  of  direct  foreign  investment 
in  the  U.S. 

The  Committee  will  meet 
approximately  three  or  four  times  per 
year,  depending  on  the  needs  of  the  U.S. 
Trade  Representative.  The  U.S.  Trade 
Representative  or  his  designee  will 
convene  meetings  of  the  Committee. 

Members  of  the  Committee  shall  be 
appointed  by,  and  serve  at  the 
discretion  of  the  U.S.  Trade 
Representative.  Representatives  from 
the  private  sector  wishing  further 
information  or  to  be  considered  for 
appointment  to  serve  on  the  Committee 
should  contact:  The  United  States  Trade 
Representative,  Office  of  Private  Sector 
Liaison,  600  17th  Street  NW.,  Room  103 
Washington,  DC  20506,  (202)  395-6120. 

Signed, 
Phyllis  O.  Bonanno, 

Director,  Office  of  Private  Sector  Liaison. 
|FR  Doc.  85-28977  Filed  12-5-85:  8:45  am) 
BILUNG  CODE  )1W>-0t-M 


POSTAL  RATE  COMMISSION 
[Order  No.  558;  Docket  No.  A86-5] 

Perry,  Soutt>  Carolina  29124  (Thomas 
H.  Williams  et  al.,  Petitioners);  Notice 
and  Order  Accepting  Appeal  and 
Establlstiing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued:  November  27. 1985. 

Before  Commissioners:  )anet  D.  Steiger, 
Chairman;  Henry  R.  Folsom.  Vice-Chairman; 
John  W.  Crutcher;  Bonnie  Guiton;  Patti  Birge 
Tyson. 

Docket  Number:  A86-5. 

Name  Of  Affected  Post  Office:  Perry. 
South  Carolina  29124. 

Name(s)  Of  Petitioner(s):  Thomas  H. 
Williams  and  others. 

Type  of  Determination:  Closing. 

Date  Of  Filing  Of  First  Appeal  Papers: 
November  25. 1985. 


Categories  Of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  |39  U.S.C. 
404(b)(2)(A)|. 

2.  Effect  on  the  community  |39  U.S.C. 
404(b)(2)(C)|. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(5))  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  December  10. 1985. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Cyril  |.  Pittack. 

Acting  Secretary. 

November  25. 1985 — Filing  of  Petition 
November  27. 1985 — Notice  and  Order  of 

Filing  of  Appeal 
December  20. 1985 — Last  day  for  filing 

petitions  to  intervene'fsee  29  CFR 

3001.111(b)| 
December  30, 1985 — Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115(a)  and  (b)| 
(anuary  21, 1986 — Postal  Service  Answering 

Brief  [see  39  CFR  3001.115(c)| 
February  5, 1986— (1)  Petitioners'  Reply  Brief 

should  Petitioners  choose  to  file  one  [see  39 

CFR  3001. 115(d)l 
February  12. 1986— (2)  Deadline  for  motions 

by  any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to  the 

written  filings  [see  39  CFR  3001.1ie| 
March  25, 1986— Expiration  of  120-day 

decisional  schedule  \see  39  li.S.C. 

404(b)(5)l 

(FR  Doc.  85-28929  Filed  12-5-85:  8:45  am| 

BILLING  CODE  771$-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Reporting  Requirements 
Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
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Paperwork  Redufction 
Chapter  35). 
submit  proposed 
recordkeeping 


review  and  a 
notice  in  the 
the  public  that 
such  a  submissich 


Act  (44  U.S.C. 
ies  are  required  to 
reporting  and 
rehuirements  to  OMB  for 
ppri  )val.  and  to  publish  a 
Federal  Register  notifying 
agency  has  made 


tl:B 


DATE:  Comments 

within  15  days  o 
Federal  Register, 
comment  but  caifiot 
promptly,  please 
Reviewer  and  th( 
Officer  promptly 


must  be  received 
this  publication  in  the 

If  you  intend  to 

prepare  comments 

advise  the  OMB 
Agency  Clearance 


as) 


trii 


Copies:  Copiesjof 
clearance  (S.F 
statements,  inst 
documents  subm  tted 
may  be  obtained 
Clearance  Office  • 
the  Agency 
OMB  Reviewer. 


Cleaiance 


forms,  request  for 
supporting 
ctions  and  other 

to  OMB  for  review 
from  the  Agency 
Submit  comments  to 
Officer  and  the 


INP  MIMATtON  I 


FOR  FURTHER 

Agency  clearanai 

Vizachero.  Smi  11 

Administratior, 

Room  200,  Wai 

Telephone:  {20 
OMB  reviewer:  B 

of  Information 

Office  of  Manabement 

New  Executive 

Washington,  O 

(202)  395-3785 


contact: 

officer:  Richard 
Business 

1441  L  Street,  NVV.. 
hington,  DC  20416, 
)  653-8538 

uce  McConnell,  Office 
ind  Regulatory  Affairs, 

and  Budget, 
Office  Building, 
:  20503,  Telephone: 


tfij. 


1  )n 


anl 
c(  mpar 


Title:  Develop 

Requirements 
Frequency.  Annually 

Description  of  R 
Development 
basic  informal 
the  viability 
development 
protect  SBA's 

Annual  Response ; 

Annual  Burden  Ifpurs: 

Type  of  Request: 

Title:  The  Perforn 
Federal  Contracts 
Firms 

Frequency:  Non 

Description  o 
officers  will  be 
performance 
contracts  by 

Annua/  Response 
will  be  queried 
definitive  feder  il 
and  small  firms 

Annual  Response  ; 

Annual  Burden 

Type  of  Request: 


mc  it  Company  Reporting 


rpondents: 
companies  must  provide 
to  SBA  to  determine 
eligibility  of  the 
nies  and  to 
financial  interest 

550 

:825 

Reinstatement 

ance  of  Definitive 
by  Large  and  Small 

rfecurring 
fRe  .pondents:  Contracting 
queried  on  the 
efinitive  federal 
e  and  small  firms. 

:  Contracting  officers 

3n  the  performance  of 

contracts  by  large 

:576 
//burs:  280 


ofd 
laigi 


Jew 


Dated:  November  22, 1985. 
Richard  Vizachero. 

Chief,  Administrative  Procedures  and 
Documentation  Section,  Small  Business 
Administration. 

|FR  Doc.  85-29024  Filed  12-5-85:  6:45  am] 

BILUNC  COOC  802S-01-M 

(Declaration  of  Otaaster  Loan  Area  #2211; 
Amd.  #3] 

Puerto  Rico;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  (50 
FR  42242),  Amendment  *fl  (50  FR  45701) 
and  Amendment  #2  (50  FR  47317)  are 
hereby  amended  in  accordance  with  the 
amendment  to  the  President's 
declaration  of  October  10, 1985,  to 
include  the  Municipalities  of  Cidra  and 
Rio  Grande  because  of  damage  from 
severe  storms,  landslides,  mudslides, 
and  flooding  beginning  on  October  6, 
1985.  All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  9. 1985, 
and  for  economic  injury  until  the  close 
of  business  on  July  10, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008.) 

Dated:  November  14, 1985. 
Alfred  E.  |udd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

(FR  Doc.  85-28979  Filed  12-5-85;  8:45  am] 
BIUJNG  CODE  I02S-01-II 

(Declaration  of  Disaster  Loan  Area  #2218 
Amdt  #1) 

Virginia;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (50 
FR  48145),  issued  in  accordance  with  the 
President's  declaration  of  November  9, 
1985,  is  hereby  amended  to  include 
Essex,  Goochland,  Henrico,  Lancaster 
and  Middlesex  Counties,  and  the 
independent  Cities  of  Hampton  and 
Lexington  because  of  damage  from 
severe  storms,  landslides  and  flooding 
beginning  on  or  about  November  3, 1985. 
All  other  information  remains  the  same, 
i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  January  10, 1986, 
and  for  economic  injury  until  the  close 
of  business  on  August  11, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008.) 

Dated:  November  15, 1985. 
Alfred  E.  |udd. 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

\¥R  Doc.  85-28980  Filed  12-5-85;  8:45  am| 

BILUNG  COOE  a02S-«1-M 


BEST  COPY  AVAILABLE 


(Disaster  Loan  Area  #2217;  Amdt  #1] 

West  Virginia;  Declaration  of  Disaster 
Area 

The  above-numbered  Declaration  (50 
FR  48146),  issued  in  accordance  with  the 
F*resident's  declaration  of  November  7, 
1985,  is  hereby  amended  to  include 
Barbour,  Berkeley,  Braxton,  Calhoun, 
Doddridge,  Gilmer,  Hampshire, 
Jefferson,  Lewis,  Marion,  Mineral. 
Monongalia,  Monroe,  Morgan,  Nicholas, 
Randolph,  Summers,  Taylor,  Tyler, 
Upshur,  and  Webster  Counties  because 
of  damage  from  severe  storms, 
landslides  and  flooding  beginning  on  or 
about  November  3, 1985.  All  other 
information  remains  the  same,  i.e.,  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  January  6, 1986,  and  for 
economic  injury  until  the  close  of 
business  on  August  7, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008.) 

Dated:  November  13, 1985. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  85-29025  Filed  12-5-85:  8:45  am) 

WLUNG  COOE  «»S-01-M 


(License  No.  06/06-0290] 

Ameriway  Venture  Partners  I;  Issuance 
of  a  License  To  Operate  as  a  Small 
Business  Investment  Company 

On  August  12, 1985,  a  notice  was 
published  in  the  Federal  Register  (155 
FR  1985),  stating  that  Ameriway  Venture 
Partners  I  (AMVP).  Located  at  One  Shell 
Plaza.  Third  Floor  Houston,  TX  77002, 
had  filed  an  application  with  the  Small 
Business  Administration  pursuant  to  13 
CFR  107.102  (1985),  for  a  license  to 
operate  as  a  small  business  investment 
company  under  the  provisions  of  Section 
301(c)  of  the  Small  business  Investment 
Act  of  1958,  as  amended. 

The  period  for  comment  expired  on 
September  12, 1985,  and  no  significant 
comments  were  received. 

Notice  is  hereby  given  that 
considering  the  application  and  other 
information,  SBA  has  issued  License  No. 
06/06-0290  to  AMVP,  effective 
November  19, 1985. 

Dated:  November  26, 1985. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

jFR  Doc.  85-29020  Filed  12-5-.85;  8:45  am| 

BILLING  COOE  M2S-01-M 


(Application  Na  02/02-0492) 

NatWett  USA  Capital  Corp.; 
Application  for  a  Ucertaa  To  Operate 
as  a  Snuill  Business  Investment 
Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  SBA 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1985))  under  the  name  of  NatWest  USA 
Capital  Corporation  (the  Applicant).  175 
Water  Street,  New  York,  New  York 
10038  for  a  license  to  operate  as  a  small 
business  investment  company  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
(the  Act),  (15  U.S.C.  661  et  seg.)  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  proposed  officers,  directors  and 
sole  stockholder  of  the  Applicant  are  as 
follows: 
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Nam*  and  Addran 

Title  ol  Relationship 

F)obefl  F.  Wallace,  124  East 

Chairman  ot  the  Board  and 

179  Street  New  Yorii.  NY 

Director. 

10021 

Brendan  J.   Dugan.  48  2nd 

President,  Direchx. 

Stree«.  BfooWyn.  NY  11231. 

Onnlle    G.    Aarons.    340    E. 

Senior  VP  a  General  Manag- 

93rd Street.  New  Yorti,  NY 

er. 

10028. 

Edward  L  Levine,  870  U.N. 

Secretary. 

Plaza,     New     Yorti.     NY 

10017. 

Stephen  W.  Talkxi,   166-25 

Treasurer. 

Powelts       Cove       Blvd., 

BeecMwrst.  NY  113S7. 

C.  Scott  Bartett  64  Melrose 

Director. 

Place,  Montdair,  NJ  07042. 

John    A.    Petto,    1095    Park 

Director 

Avenue.    New    York.    NY 

10128. 

Allan  0.   Schraiber.   S   Pine 

Director 

Place,  Harringlon  Parti,  NJ 

07640. 

National    Westminster    Bank 

100  percent 

USA.    175    Water    Street 

New     York.     NY     10038. 

(NatWest  USA). 

NatWest  USA  is  a  subsidiary  of 
NatWest  Holdings,  Inc.,  a  Delaware 
corporation,  which,  in  turn,  is  owned  by 
National  Westminster  Bank  PLC  of 
London,  England  with  over  100.000 
stockholders  none  of  whom  own  in 
excess  of  10  percent  of  PLC  stock. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $10,000,000. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  further  given  that  any  person 


may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA  in  writing  revelant  comments  on 
the  proposed  licensing  of  this  company. 
Any  such  communications  should  be 
addressed  to  the  Deputy  Associate 
Administrator  for  Investment.  Small 
Business  Administration.  1441  L  Street, 
NW.,  Washington,  DC  20416. 

A  copy.of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  New  York  City  area. 

Dated  November  26, 1985. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies). 

Robert  G.  lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  85-29021  Filed  12-5-85:  8:45  am] 

BILLING  COOe  W>2$-01-M 


[Application  No.  09/09-5363] 

Princeton  Finance  Co^  Application  for 
License  To  Operate  as  a  SntaH 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985))  by  Princeton 
Finance  Company,  2231  Colby  Avenue, 
Los  Angeles.  California  90064  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958 
(the  Act),  as  amended  (15  U.S.C.  661  et 
seg.). 

On  August  19. 1985,  a  similar  notice  of 
application  was  published  in  the  Federal 
Register  (Vol.  50,  No.  160)  under  the 
same  name,  Princeton  Finance 
Company.  That  Application  was 
withdrawn  on  October  20, 1985. 

The  proposed  officers,  directors,  and 
shareholders  of  the  Applicant  are  as 
follows: 


Per- 

centage 

Name 

Title  or  relationship 

01 

shares 
owned 

Albert  J.  Robilotta.  554 

General  Manager 

0 

Beach.  CA  90254. 

John  Kenneth  Kim,  1670 

President,  Direclor 

50 

Carta  Ridge,  Beverty 

Hills,  CA  90210. 

Sarah  Kiin.  1670  Carta 

Chief  Financial 

40 

Ridge,  Beverty  Hills,  CA 

Officer,  Director. 

90210. 

Tong  S  Suhr.  823  S 

Secretary,  Director 

10 

Almansor  Street, 

Alhambra,CA  91801. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 


will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  i  oncems. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  California.  As 
a  small  business  investment  company 
under  section  301(d)  of  the  Act,  the 
Applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balance  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probabiUty  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment.  Small  Business 
Administration,  1441  "L"  Street.  NW., 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  the  newspaper  of  general  circulation 
in  the  Los  Angeles,  California  area. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  November  26, 1985, 
Robert  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  85-29022  Filed  12-5-85:  8:45  am) 

BILUNG  COOe  MZS-OI-M.., 


(Application  No.  09/09-0365] 

VK  Capital  Co.;  Application  for  License 
To  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985))  by  VK  Capital 
Company,  50  California  Street,  Suite 
2350,  San  Francisco,  California  94111  for 


50030 
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a  license  to  operate 
investment 
Small  Business 
(the  Act),  as  a 
seq.) 

The  proposejl 
shareholders 
follows: 


as  a  small  business 
coi^pany  (SBIC)  under  the 
Investment  Act  of  1958 
ijiended  (15  U.S.C.  661  et 

of^cers,  directors,  and 
the  Applicant  are  as 


Maine 


Ffanklin  Van  Kaspc  r.  50 
CaMona  Street  Soile 
2350.  San  Francec^.  Cak- 
lairaa902S4 

Bernard  M.  GotctsmK  SO 
CaMoma  Street.  Sute 
2350.  San  Francisc4.  Cafc- 
tama  94111. 

V  K.  Ventures.  SO  Calfcyna 
Street  Swte  235(1  San 
Franocco.  Ca|torna 

94ttl. 


Title  w  retaixx^srnp 


General  partr>er 


General  partner. 


Limted  panner 


Per- 
centage 

o« 
shares 
owmed 


099 


0.01 


990 
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Dated  November  28, 1985. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  BS-29023  Filed  12-5-85:  8:45  am| 

MLLING  CODE  lOIS-OI-ll 


DEPARTMENT  OF  STATE 
(CM-6/911] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea; 
Two  Meetings 

The  Shipping  Coordinating 
Committee's  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  at  9:30  AM  on  January  16, 
1986,  in  Room  2415,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  52nd 
Session  of  the  Maritime  Safety 
Committee  (MSC)  which  is  scheduled 
for  January  27-February  5, 1986  in 
London.  In  particular,  the  SOLAS 
Subcommittee  will  discuss  the 
development  of  the  U.S.  positions 
dealing  with,  inter  alia,  the  following 
topics: 

— Reports  of  the  various  Subcommittees 
—Preparation  for  1988  SOLAS/Loadline 

Conference 
— Casualty  statistics 
— Amendments  to  control  procedures 

For  further  information  contact  Mr. 
G.P.  Yoest,  U.S.  Coast  Guard 
Headquarters  (G-CPI),  2100  Second 
Street,  SW.,  Washington,  DC  20593.  Tel: 
(202)  426-2280. 

Working  Group  on  Ship  Design  and 
Equipment 

The  Working  Group  on  Ship  Design 
and  Equipment  of  the  SOLAS 
Subcommittee  will  conduct  an  open 
meeting  at  9:30  AM  on  January  15, 1986, 
in  Room  2415  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC. 

The  prupose  of  this  meeting  will  be  to 
formulate  and  discuss  the  United  States' 
positions  for  the  upcoming  Twenty- 


Ninth  Session  of  the  Subcommittee  on 
Ship  Design  and  Equipment  of  the 
International  Maritime  Organization 
(IMO)  to  be  held  in  May,  1986. 

The  agenda  for  this  meeting  includes 
the  following  discussion  items: 

1.  Code  on  Alarm  Systems — 
Harmonization  of  Alarms 

2.  Watertight  Doors — Operating 
Mechanisms  and  Procedures 

3.  Maneuverability  of  Ship— Revision 
of  Resolution  A.209(VII] 

4.  Review  of  the  Mobile  Offshore 
Drilling  Unit  (MODU)  Code: 

—Stability 

— Lifesaving 

— Operating  Manuals 

— Anchoring  Systems 

— Climatic  Zones 

— Existing  Units 

Members  of  the  public  may  attend 
both  meetings  up  to  the  seating  capacity 
of  the  room. 

For  further  information  contact 
Captain  G.G.  Piche,  U.S.  Coast  Guard 
Headquarters  (G-MTH/12),  2100  Second 
Street,  SW..  Washington.  DC  20593.  Tel: 
(202)  426-2167. 

Dated:  November  27, 1985. 
William  H.  Dameroo. 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

[FR  Doc.  85-28945  Filed  12-5-85;  8:45  am] 

BtLUNG  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  (See  14  CFR  302.1701  et 
seq.);  Week  Ended  November  29, 1985 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming 
application,  or  motions  to  modify  scope 
are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may 
process  the  application  by  expedited 
procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  order,  or  in 
appropriate  cases  a  fmal  order  without 
further  proceedings. 


Date  Med 


Nov  29.  1985    .. 


tocfcel 
No. 


43625 


Description 


Cattiay  Pac'tn:  A.rways  L«T»ted.  c/o  Albert  F    Grtsaid.  Galland.   Khafasch.  Morse  A  Garlinkle.    1054   Thirty-Hrst  Street,   NW..  Washington.  DC  20007 
Application  ot  Cathay  Pacrfic  Always  Limited  pursuant  to  Section  402  ol  the  Act  and  Subpart  O  ol  the  Regulations  applies  lor  amendments  o(  the  foreign  air 

carrier  permit  lo  enable  i  to  engage  m  loresn  air  transportation  of  persons,  property  and  mail  between  Hong  Kong.  Vancouver,  Canada.  Honolulu/Seattle/ 

San  Francisco/Los  Angeles  and  Varx:oover  V  V.  Answers  may  be  tiled  by  December  27.  19eS. 


Phyllis  T.  Kaylor. 

Chief,  Documenti  \ry 
|FR  Doc.  85-2903 

BILUNC  COOe  4«1fr42-« 


Services  Division. 
Filed  12-5-85:  8:45  ami 
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50031 


Agreements  Hied  Under  Sections  408. 409, 412  and  414  During  ttte  Week  Ending  November  29, 1965. 

Answers  may  be  filed  withiin  21  days  from  date  of  filing. 


Dale  Med 


November  26. 

1965. 
NoumtonZT, 

1965. 


Docket  No. 


43620.  R.I-n-3.. 
43623.  R-1-A-.3.. 


Parties 


MenibefS  ot  International  Air  Transport  Asaodalion.. 
Membeis  of  International  Air  Transport  Asaocialion„ 


Subiect 


Japan-Korea  Fares 

Australia-Europe  Fares.. 

Passenger  Senioe  Conterence  ResoMians- 


Dec.  1.  19BS. 
Jen.  1,  1966. 
January  196S  to  April 
196S. 


Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
(FR  Doc.  85-29033  Filed  12-5-65;  8:45  am] 

BILUNQ  CODE  4910-62-11 


National  HIgliway  Traffic  Safety 
Administration 

Martin  Drilcow;  DenM  of  Petition  for 
Defect  Remedy  Hearing 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  by  Marlin 
Drikow  of  St.  Louis,  Mo,  to  conduct  a 
hearing  to  determine  whether  a 
manufacturer  had  reasonably  met  its 
obligation  to  remedy  a  safety-related 
defect  (15  U.S.C.  1416). 

On  April  16, 1985,  Mr.  Drikow  alleged 
to  NHTSA  that  General  Motors 
Corporation  had  failed  in  its  obligation 
to  remedy  a  safety  related  defect  in  his 
1983  GMC  S-15  Jimmy.  CM  Campaign 
83-C-ll  conducted  in  July  1984  was 
intended  to  replace  transmission 
lubricant  which  could  break  down  under 
certain  conditions  and  cause  the 
transmission  first  gear  to  seize  on  the 
mainshaft,  resulting  in  rear  wheel 
lockup.  Subsequent  to  having  his 
transmission  fluid  replaced  under  the 
campaign,  Mr.  Drikow  experienced  a 
transmission  failure.  NHTSA 
investigation,  however,  revealed  that  the 
second  gear,  not  the  first,  had  seized  on 
the  mainshaft,  and  that  the  probable 
cause  of  the  failure  was  a  low  fluid  level 
or  lack  of  lubrication,  rather  than 
breakdown  of  the  fluid  which  was  the 
defect  the  recall  was  intended  to 
prevent.  Because  GM  had  met  its 
responsibility  to  correct  a  safety-related 
defect,  Mr.  Drikow's  petition  was  denied 
on  August  16, 1985. 

(Sec.  156.  Pub.  L  93-492,  88  Stat.  1470  (15 
U.S.C.  1416):  delegations  of  authority  at  49 
CFR  1.50  and  501.8) 

Issued  on:  October  28, 1985. 
George  L  Parker, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  85-28931  Filed  12-5-85:  8:45  am) 

BILUNG  CODE  4910-S9-M 


William  B.  WilHams;  Denial  of  Motor 
Vehicle  Defect  Petitions 

This  notice  sets  forth  the  reasons  for 
the  denial  of  petitions  submitted  to 
NHTSA  under  section  124  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.]. 

On  December  30, 1984,  William  B. 
Williams  of  Jennison,  Michigan,  asked 
the  agency  to  conduct  an  investigation 
into  alleged  low  speed  stalling  in  1984 
Ford  Ranger  S  pickup  trucks  equipped 
with  2.0  liter  engines.  Mr.  Williams  and 
his  family  had  twice  been  put  into 
potentially  life-threatening  situations, 
according  to  him,  and  six  visits  to  his 
Ford  dealer  had  not  corrected  the 
problem. 

Stalling  complaints  are  generally  the 
result  of  faults  in  the  vehicle's  fuel  or 
ignition  systems.  Congressionally- 
mandated  improvements  in  fuel 
economy  an  control  of  exhaust 
emissions  have  resulted  in  the 
introduction  of  increasingly 
sophisticated  fuel  and  spark  control 
systems.  Adjustments  are  critical  and 
malfunction  or  improper  adjustment 
may  lead  to  stalling  or  hesitation. 
However,  as  exasperating  as  poor 
vehicle  performance  and  driveway  stalls 
may  be,  they  rarely  exist  in  a  situation 
which  can  be  construed  as  safety- 
related.  NHTSA's  records  indicated  that 
there  were  five  other  complaints  of 
engine  performance  on  the  subject 
trucks,  with  only  one  of  them  related  to 
low-speed  stalling  while  downshifting 
(the  petitioner's  failure  mode],  from  a 
total  vehicle  population  of  around 
66,000.  There  did  not  seem  to  be  a  trend 
or  pattern  indicating  a  widespread 
problem  affecting  a  significant 
population  of  vehicles. 

Accordingly,  it  did  not  appear  to 
NHTSA  a  reasonable  possibiUty  that  at 
the  conclusion  of  an  investigation  the 
manufacturer  would  be  ordered  to  recall 
the  vehicles,  and  it  denied  the  petition  of 
April  26, 1985. 


Richard  P.  Nolan  of  Honolulu.  Hawaii. 
petitioned  the  agency  on  March  27. 1985. 
alleging  that  1984-model  Cadillac 
Eldorado  vehicles  may  contain  a  safety- 
related  defect  due  to  intrusion  of  carbon 
monoxide  into  the  passenger 
compartment.  Air  sampling  conducted 
on  his  car  by  a  laboratory  detected  a 
maximum  of  6.6  parts  per  million  (ppm) 
of  carbon  monoxide  at  the  inside  of  the 
left  door,  near  the  dashboard.  Research 
has  shown,  however,  that  small 
concentrations  of  up  to  50  ppm  of 
carbon  monoxide  are  tolerated  by 
humans  for  an  indefinite  period  of  time. 
The  level  reported  was  approximately 
only  13%  of  ttiis  tlireshhold  and  is 
representative  of  ambient  levels 
experienced  in  traflic.  The  agency  also 
contacted  General  Motors,  which 
manufactured  the  Eldorado,  and 
searched  its  own  files,  finding  no  similar 
complaints. 

As  it  did  not  appear  to  be  a 
reasonable  possibility  that  an  order 
requiring  notification  and  remedy  would 
be  issued  at  the  conclusion  of  an 
investigation,  the  agency  denied  the 
petition  on  June  5, 1985. 

An  allegation  that  1985  Fore  Ranger 
trucks  with  2.8  litre  V-6  engines  stall 
between  shifts  of  the  gears  was  the 
subject  of  a  petition  dated  April  2, 1985, 
received  ftx)m  Je&ey  M.  Weyenberg,  of 
Appleton,  Wisconsin.  The  petition  was 
denied  on  June  6, 1985,  for  reasons 
similar  to  the  denial  of  the  Williams 
petition  discussed  above. 

(Sec.  124,  Pub.  L  93-492:  88  Stat  1470  (15 
U.S.C.  1410a:  delegations  of  authority  at  49 
CFR  1.50  and  501.8). 

Issued  on:  November  14, 1985. 
George  L  Parker, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  85-28930  Filed  12-5-85:  8:45  am] 
BILUNG  CODE  4910-S9-M 
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DEPARTMENT  Of  THE  TREASURY 

Customs  Servic* 
rr.D.  ts-iMi 

Revision  of  Fss  Ohsrged  Proprietors 
of  Wsretwuse  Faiiiittes 

agency:  Customs  Service,  Treasury. 
action:  General  n  stice. 


SUMMARY:  This  do  c:unient  advises  the 
public  that  the  am  ual  fee  charged 
proprietors  of  Cus  oms  bonded 
warehouses  for  au  dits,  inspections,  and 
related  services  is  being  revised  for 
1986.  The  fee,  whi(  ii  is  based  upon  the 
actual  number  of  ( pen  warehouse 
entries  on  file  by  qny  particular 
warehouse  propri^or,  is  charged  in 
Government  tire 
Are  services 
iciKties  by  Customs 


order  to  return  to 

approximate  cost 

provided  at  titese 

officers. 

EFFCCnvE  DATE  f^nuary  1, 1966. 

FOR  FURTHER  INPOltMATKM  CONTACT: 

John  Hdl.  Office  rf  Inspection  and 


Control  (202-566-!  151).  or  Matthew  J. 
Krimski.  Regulatoiy  Audit  Division  (202- 
566-2812).  Custom  (  Headquarters.  1301 
Constitution  Aven  je.  NW.,  Washington, 
DC  20229. 
SUPWXMENTAWY  W  FORMATION: 

Background 

By  T.D.  82-204,  |  lublished  in  the 
Federal  Register  oi  i  November  1. 1982 
(47  PR  49355),  CusI  oms  amended  its 
regulations  contaii  ted  in  title  19.  Code  of 
Federal  Regulatioi  s.  Chapter  I  (19  CFR 
Chapter  I),  to  impl  >ment  changes 
relating  to  the  conirol  of  merchandise  in 
Customs  bonded  warehouses  by 
establishing  an  audit-inspection 
program.  That  do<^fflfient  also  provided 
for  ibe  assessment  and  collection  of  fees 
to  establish,  alter,  or  relocate  a  bonded 
warehouse  and  anj  annual  fee  to 
reimburse  the  Customs  appropriation  for 
services  rendered  to  the  warehouse 
community. 

As  amended,  §  19.5.  Customs 
Regulations  (19  C5^  19.5).  provides  that 
each  warehouse  ptoprietor  will  be 
charged  a  fee  to  establish,  alter  or 
relocate  a  wareho  ise  facihty  which 
shall  be  determine  d  under  31  U.S.C. 
9701.  By  T.D.  85-7f .  published  in  the 
Federal  Re^ster  on  April  17. 1985  (50  FR 
15414).  the  original  fees  set  forth  in  TJX 
82-204  were  revise  d  as  follows: 

1.  Establish  a  bended  warehouse — 
$1,021. 

2.  Alter  an  exist  ng  bended 
warehouse — $442. 

3.  Relocate  an  e:  listing  bonded 
warehouse — $442. 

In  addition,  eaci  warehouse 
proprietor  granted  the  right  to  operate  a 


warehiMise  facility  is  diarged  an  annual 
fee  which  is  determined  under  I  555, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1555). 

The  purpose  of  the  annual  warehouse 
fee  is  to  reimburse  the  Customs 
appropriation  for  services  rendered  to 
the  warehouse  community  including 
audit,  inspection,  and  related 
administrative  costs,  and  is  to  be 
projected  on  the  basis  of  the  annual  cost 
to  Customs  in  the  preceding  year  plus 
any  Federal  salary  increases. 

From  the  time  that  the  audit- 
inspection  program  started  in  November 
1982.  by  T.D.  82-204,  until  publication  of 
a  revised  fee  as  TJ).  85-36  in  the  Federal 
Register  on  February  27, 1985  (50  Fl^ 
8043),  the  fee  had  been  $650.  The 
Febraary  notice,  which  was  effective 
retroactively  to  January  1, 1985,  set  the    = 
fee  for  1985  at  $1,400. 

The  1985  fee  was  based  on  the 
calculation  of  actual  resources  for  52 
Customs  positions  authorized  for  the 
audit-inspection  program.  The 
calculation  included  salary,  benefits, 
overhead,  travel  and  related  expenses 
for  17  auditors  and  35  inspectors.  The 
total  came  to  $2,154,808,  which  when 
divided  by  the  1,533  bonded  warehouses 
yielded  an  annual  fee  of  $1,406  for  each 
warehouse.  This  figure  was  rounded 
down  to  $1,400.  The  1988  calculations 
for  the  necessary  resources  include  the 
last  pay  raise,  but  have  been  sli^tly 
lowered  because  it  has  been  determined 
that  the  audit-inspection  functions  can 
be  accomplished  by  utilizing  a  few 
lower  graded  positions.  The  total 
necessary  resources  to  fund  the  35 
inspectional  positions  and  17  audit 
positions  amounts  to  $2,115,559,  which 
when  divided  by  the  present  number  of 
warehouses  (1495)  equals  $1,415  per 
warehouse. 

However,  because  of  interest  firom  the 
warehouse  incbstry  and  of  the  concern 
of  Customs  management  to  equalize 
these  fees  as  best  possible,  it  has  been 
decided  to  establish  a  tiered  system  of 
fees  based  on  the  number  of  open 
warehouse  entries  during  any  part  of 
each  warehouse's  business  year. 

The  tiered  system  requires  the 
following  fees  for  1986: 

Tier  I  (0-100  entries) =$lX)Oa 

Tier  II  (101  to  500  entries)  ==$2,500. 

Tier  III  (501  or  more  entries) =$5,000. 

At  the  present  time  there  are  1176 
warehouses  in  Tier  I,  248  in  Tier  II,  «nd 
71  in  Tier  UL  If  Customs  collects  the 
above-stated  fee  from  each  of  them,  the 
total  collected  will  be  $2,151,000.  This 
would  equal  $1,439  per  warehouse. 
However.  Customs  expects  that  the  total 
collections  will  be  less  because  the 
number  of  warehouses  declines  slightly 
each  year. 


The  selection  of  the  tier  criteria  was 
based  on  Customs  best  judgement  in 
order  to  give  relief  to  the  small 
warehouses  and  apportion  the 
remaining  costs  of  the  program  in  a 
logical  manner  to  the  larger  warehouses. 
With  an  established  average  fee  of 
$1,400  for  1985  as  a  starting  point,  it  was 
decided  that  the  smaller  warehouse  fee 
should  be  less  than  the  1985  average  fee. 
By  selecting  $1,000  as  the  minimum  fee 
for  warehouses,  the  two  higher  tiers  had 
to  absorb  the  difference  in  the  lowered 
fee.  The  fee  adjustment  also  took  into 
account  the  fact  that  Customs  is 
precluded  from  collecting  more  than  the 
cost  of  efforts  expended  in  the 
warehouse  audit-inspection  program. 

Under  the  tiered  system,  the  1986  fee, 
win  be  $400  less  than  the  1965  fee  for 
approximately  79  percent  of  all 
warehouses.  The  remaining  two  tiers 
will  pay  increases,  but  it  is  Customs 
opinion  that  these  fees  will  still  be 
significantly  lower  than  those  paid 
under  the  a4d  system  when  Customs 
Warehouse  Officers  were  assigned  to 
warehouses.  It  is  estimated  that  Tier  II 
and  Tier  III  warehouses,  many  of  which 
used  to  have  a  Customs  Warehouse 
Officer  assigned,  would  today  be  paying 
approximately  $20,000  annually  to 
reimburse  Customs  for  the  services  of  an 
offker.  In  Customs  judgement,  this 
represents  a  significant  savings  for  Tier 
II  and  III  warehouses  while  oaring 
relief  to  the  smaller  warehouse 
opera  tioi». 

Action 

The  annual  fee  to  be  diarged  for  1986 
is  estabhshed  on  a  3-level  system.  The 
fee  for  those  proprietors  holding 
merchandise  covered  by  0  to  100  entries 
is  set  at  $1,000  (this  level  includes 
approximately  79  percent  of  tiie  affected 
proprietors).  TTie  fee  for  those 
proprietors  holding  merchandise 
covered  by  101  to  500  entries  is  set  at 
$2,500  (this  level  includes  approximately 
16.5  percent  of  the  affected  proprietors). 
Finally,  the  fee  for  those  proprietors 
holding  merchandise  covered  by  501  or 
more  entries  is  set  at  $5,000  (this  level 
includes  approximately  4.5  percent  of    ^ 
the  affected  proprietors). 

Authority 

The  authority  for  this  change  is 
contained  in  19  U.S.C.  66. 1312. 1551. 
1555, 1624, 1646a.  and  31  VSX:.  9701. 

Di^Uug  infamiatiaa 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
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personel  from  other  Customs  offices 
participated  in  its  development. 
WUUam  voB  Baab. 

Commissioner  of  Customs.  '    ^    - 

Approved:  November  26. 1985. 
lohn  W.  Mangels. 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc  85-29137  Flted  12-5-85;  8:45  am) 
SMXHM  CODE  4iae-e2-|i 


Fiscal  S«rvic« 

Iowa  national  Mutual  Insurance  Col, 
Suraly  Companias  AccaptaMa  on 
Federal  Bonds;  Liquidation 

Iowa  National  Mutual  Insurance 
Company,  an  Iowa  Corporation, 
formerly  held  a  Certificate  of  Authority 
as  an  acceptable  surety  on  Federal 
bonds  and  was  last  listed  as  such  at  50 
FR  27121.  July  1, 1985.  The  company's 
authority  was  terminated  by  the 
Department  of  the  Treasury  effective 
October  17, 1985.  Notice  of  the 
termination  was  published  in  the 
Federal  Register  of  October  29, 1985,  on 
page  43830. 

On  October  10, 1985,  upon  a  petition 
by  the  Commissioner  of  Insurance  of  the 
State  of  Iowa,  the  District  Court  for  Polk 
County  issued  an  Order  of  Liquidation 
with  respect  to  Iowa  National.  The 
Commissioner  of  Insurance  was 
appointed  as  the  Liquidator  of  Iowa 
National.  All  persons  having  claims 
against  Iowa  National  must  file  their 
claims  before  October  10, 1986,  or  be 
barred  from  sharing  in  the  distribution 
of  assets. 

Please  note  that  all  liabilities  have 
been  fixed  as  of  midnight,  November  9, 
1985.  All  claims  must  be  filed  in  writing 
and  shall  set  forth  the  amount  of  the 
claim,  the  facts  upon  which  the  claim  is 
based,  any  priorSies  asserted,  and  any 
other  pertinent  facts  to  substantiate  the 
claim.  It  is  recommended  that  claimants 
asserting  priority  status  under  31  USC 
3713  who  have  not  yet  filed  their  claim 
should  do  so,  in  writing,  to:  Mr.  Emile  J. 
Molin,  Deputy  Liquidator  for  Iowa 
National  Mutual  Insurance  Company, 
Iowa  Insurance  Department,  Box  111, 
Cedar  Rapids.  lA  52406. 

The  above  office  will  forward  a  proof 
of  claim  form  to  claimants. 

Government  agencies  involved  in 
Federal  surety  bonding  operations 
where  third  parties  such  as 
subcontractors,  materialmen,  and 
suppliers  may  have  a  claim  against  the 
company  are  requested  to  use  their  best 
efforts  to  notify  such  third  parties  of  the 
liquidation,  assist  them  in  filing  claims. 
inform,  them  of  their  priority  status 
based  on  section  3713  of  Title  31  of  the 
United  States  Code  and  provide  them 


with  copies  of  this  Federal  Regbter 
Notice.  If  priority  status  is  not  being 
granted,  please  notify  the  Department  of 
Treasury  at  the  address  indicated 
below. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Finance  Division.  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  2022B, 
telephone  (202)  634-239.  This  Notice  will 
be  distributed  by  this  office  to  Federal 
agencies. 

Dated:  November  26^  ISSSb 
W.E.Daii8las. 

Commissioner,  Financial  Management 

Service. 

[FR  Doc.  85-28971  Filed  12-S-85;  8:45  am] 

SajJNO  COOe  4«tO-3S-M 


[Dept  CifC.  570. 1984  Rev.,  Suppi  Na  40) 

National-Ben  Franktln  Insurance  Co.  of 
Michigan  and  National-Ben  FrankHn 
Insurance  Co.  of  Illinois;  Surety 
Companies  Acceptable  on  Federal 
Bonds 

National-Ben  Franklin  Insurance 
Company  of  Michigan  held  a  Treasury 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  and  was  last 
listed  at  49  FR  27257.  July  2. 1984. 
National-Ben  Franklin  of  Michigan 
merged  into  its  parent  company. 
National-Ben  Franklin  Insurance 
Company  of  Illinois,  effective  December 
31. 1984.  Confirmation  of  this  action  has 
been  received  and  filed  with  the 
Treasury.  Accordingly,  the  Certificate  of 
Authority  issued  to  National-Ben 
Franklin  Insuirance  Company  of 
Michigan  is  hereby  terminated 
retroactive  to  the  December  31, 1984 
mer^es4ate.  The  surviving  company, 
National-Ben  Insurance  Company  of 
Illinois  has  acquired  the  assets  and- 
liabilities  of  its  former  subsidiary  and  is 
currently  listed  as  an  acceptable  surety 
on  Federal  Bonds  at  50  FR  27124,  July  1. 
1985. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20266, 
telephone  (202)  634-2319. 

Dated:  .November  25. 1985. 
W.E.  Douglas, 

Commissioner,  Financia/  Management 
Service. 

(FR  Doc.  85-28972  Filed  12-5-SS:  8:45  am) 
BttUNQ  CODE  4Sie-SS4« 


UNmO  STATES  MFORMATION 
AGENCY 

United  states  Adrtaorr  Conmilsilon 
on  PuMte  Diplomacy;  Meeting 

The  United  States  Advisory 
Commission  on  Public  Diplomacy  will 
meet  in  Room  600, 301 4th  Street  SW.,  on 
December  18  from  10:00  a.m.  to  1:00  pjn. 

The  meeting  will  be  closed  to  the 
public  from  10:00  a.m.-12KX)  pjn. 
because  it  will  involve  discussion  of 
classified  information  relating  to 
security  policies  and  procedures  at 
USIA's  overseas  posts,  followed 
thereafter  by  a  discussion  of  classified 
information  relating  to  U.S.  arms  control 
policies.  (5  U.S.C  552b(c)(l))  Premature 
disclosure  of  this  information  is  likely  to 
frustrate  significantly  implementation  of 
proposed  Agency  acticm,  because  there 
will  be  a  discussion  of  future  Agency 
policy  and  programs.  (5  U.S.C 
552b{c)(g)(B)) 

From  10:00  a.m.-ll:00  ajn.  the 
Commission  will  meet  with  Mr.  Robert 
E.  Lamb,  Director,  Bureau  of  Diplomatic 
Security,  Department  of  State,  or  his 
designee.  From  IIHX)  a.m.-12:00  noon  it 
will  meet  with  Ambassador  Edward  W. 
Rowny,  Special  Advisor  to  the  President 
and  the  Secretary  of  State  for  Arms 
Control  Matters. 

From  IZOO  noon-l«)  pjn.  the 
Commission  will  meet  in  open  session 
with  Mr.  Alvin  Snyder,  Director  of 
USIA's  Office  of  Television  and  Fihn 
Service  to  discuss  WORLDNET 
programs. 

Please  call  Gloria  Kalamets,  (202)  46S- 
2468  for  further  information. 

Dated:  December  2. 1985. 
Charles  Z.  Wick. 
Director. 
|FR  Doc.  85-28978  Filed  12-5-85;  8:45  am  J 

BHJJNO  CODE  SZaO-OI-M 


VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Amended 
Systems  of  Records 

Notice  is  hereby  given  that  the 
Veterans  Administration  is  amending 
the  systems  of  records  entitled  36V AOO, 
"Veterans  and  Armed  Forces  Personnel 
United  States  Government  Life 
Insurance  Records- V A"  and  48V AOO, 
"Veterans,  Beneficiaries,  and  Attorneys 
United  States  Government  Insurance 
Award  Records- V A."  Specifically,  all 
VA  Regional  Offices  with  the  exception 
of  the  VA  Regional  Office  in  Manila, 
Hiilippines,  will  be  granted  direct  access 
to  information  in  these  systems  through 
the  ITS  (Insurance  Terminal  System). 
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Covemment  Life  Insurance  account  and 
award  infonnati(  m  on  veterans  and 
beneficiaries  wil  be  available  to 
authorized  Veter  ins  Service  Division 
personnel  throug  i  VDTs  {video  display 
terminals). 

This  expanded  access  is  being 
provided  in  ordei  to  give  VA  Regional 
Office  personnel  the  ability  to  respond 
to  routine  Government  Life  Insurance 
inquiries.  The  inf  ormation  that  will  be 
displayed  on  VUTs  is  firom  automated 
files  located  at  tlje  VA  Data  Processing 
Center  in  Pfailad^phia,  Pennsylvania, 
and  is  stored  on  Magnetic  tape  and/or 
disk.  Access  to  insurance  records  by 
regional  offices  will  be  limited  to 
specifically  authorized  individuals  on  a 
need-to-know  ba^is.  The  ITS  uses  a  VA 
telecommunications  terminal  system 
known  as  the  Talget  System  which 
provides  computi  rized  access  controls 
for  security  purp(  ses. 

The  notices  of  hese  systems  of 
records  are  also  teing  revised  to  reflect 
the  retention  and  disposal  of  records  in 
accordance  %vith  disposition 
authorization  tha  :  was  approved  by  the 
Archivist  of  the  I  nited  States  in  1983. 
Accordingly,  the  VA  is  amending  the 
paragraphs  pertaining  to  the  system 
location,  safeguai  ds,  retention  and 
disposal,  and  not;  fication  procedure. 

A  "Report  of  In  tention  to  Publish  a 
Federal  Register  I  Jotice  of  a  New 
System  of  Records"  and  an  advance 
copy  of  the  new  s  ^stem  notice  have 
been  provided  to  the  Speaker  of  the 
House,  the  Presid  ;nt  of  the  Senate,  and 
the  Director,  Offieje  of  Management  and 
Budget  (0MB),  asjrequired  by  the 
provisions  of  5  U.  J.C  552a(o)  and  the 
Privacy  Act  Guidi  lines  issued  by  OMB 
on  October  3. 1971  i  (40  PR  45877). 

These  changes  ire  administrative  in 
nature;therefore  no  public  comment  is 
required. 

Approved:  NoverJber 
By  direction  of  thi : 
Everett  Alvatez,  Jr, 

Deputy  Administrathr. 


Notice  of  i 
Recoids 

1.  In  the  system]  identified 
"Veterans  and  Ar  ned 
United  States  Go\  emment 
Insurance  Recordi  i 
the  Privacy  Act 
Compilation,  Vol. 
PR  13448  (April  4. 
notice  is  revised  t 

36VA00 


27.1985. 
Administrator. 


Amendi  lents  to  Systems  of 

as  36V AOO. 
Forces  Personnel 
Life 
-VA"  on  page  718  of 
Issuances.  1984 
v.,  and  amended  at  50 
1985),  the  system 
follows: 


SYSTEM  name: 

Veterans  and  Ahned  Forces  Personnel 
United  States  Gouemment  Life 
Insurance  Recordi  -VA 


JMI 


SYSTEM  location: 

Active  records  are  located  at  the  VA 
Regional  Office  and  Insurance  Centers 
in  Hiiladelphia,  Pennsylvania,  and  St. 
Paul,  Minnesota.  Inactive  records  are 
stored  at  various  servicing  Federal 
Archives  and  Records  Centers  and  at 
the  VA  Records  Processing  Center  in  St. 
Louis,  Missouri.  Information  from  these 
files  is  also  maintained  in  automated 
files  at  the  VA  Data  Processing  Centers 
in  Philadelphia,  Pennsylvania,  and  St. 
Paul,  Minnesota.  Information  from  the 
automated  files  in  Philadelphia  is 
available  to  all  VA  Regional  Offices, 
except  Manila,  Philippines,  through  the 
ITS  (Insurance  Terminal  System)  which 
provides  direct  access  to  the  records  via 
video  display  terminals.  Duplicate 
copies  of  certain  manual  and  automated 
files  are  maintained  at  other  locations  in 
accordance  with  Federal  and  VA  policy 
on  security  and  vital  records.  Address 
locations  of  VA  facilities  are  listed  in 
VA  Appendix  1  at  the  end  of  this 
document. 


POUCiES  AND  PRACTICES  FOR  STORING, 
RETRtEVINO,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 


SAFEGUARDS: 

1.  Physical  Security,  a.  All  VA 
faciUtes  are  protected  fit)m  outside 
access  by  the  Federal  Protective  Service 
or  other  security  personnel.  All  file 
areas  are  restricted  to  authorized 
personnel  on  a  need-to-know  basis. 
Areas  containing  paper  records  are 
protected  by  a  sprinider  system.  Paper 
records  pertaining  to  employees  and 
public  figures,  or  otherwise  sensitive 
files,  are  stored  in  locked  files. 
Microfilm  records  are  stored  in  a  locked 
fireproof,  humidity-controlled  vault. 
Automated  records  which  are  not  in  use 
at  the  data  processing  centers^^i^ored 
in  secured,  locked  vault  areasrSpecial 
instructions  on  the  confidentiality  of 
Beneficiary  and  Optional  Settlement 
information  have  been  issued  to  VA 
personnel,  and  release  of  this 
information  is  strictly  hmited  to  the 
insured. 

b.  Access  to  VA  data  processing 
centers  is  restricted  to  center 
employees,  custodial  personnel,  and 
Federal  Protective  Service  or  other 
security  personnel.  Access  to  computer 
rooms  is  restricted  to  authorized 
operational  personnel  through  electronic 
locking  devices.  All  other  persons 
gaining  access  to  computer  rooms  are 
escorted  by  an  individual  with 
authorized  access. 

c.  At  Regional  Office  and  the  Regional 
Office  and  Insurance  Centers  the  video 


display  terminals  on  the  ITS  (Insurance 
Terminal  System)  are  protected  by  key 
locks,  magnetic  access  card  readers,  and 
audible  alarms.  Electronic  keyboard 
locks  are  activated  on  security  errors.  A 
security  officer  at  each  facility  is 
assigned  responsibility  for  privacy- 
security  measures,  including  review  of 
violations  logs  and  local  control  and 
distribution  of  passwards  and  magnetic 
access  cards. 

2.  System  Security,  a.  At  the  data 
processing  centers,  identification  of 
magnetic  tapes  and  disks  containing 
data  is  rigidly  enforced  using  manual 
and  automated  labeling  techniques. 
Access  to  computer  programs  is 
controlled  at  three  levels:  programming, 
auditing,  and  operations. 

b.  The  ITS  (Insurance  Terminal 
System)  uses  the  VA  data 
telecommunications  terminal  system 
known  as  the  Target  System  which 
provides  computerized  access  control 
for  security  purposes.  This  system 
provides  automated  recognition  of 
authorized  users  and  their  respective 
access  levels/restrictions  through 
passwords  and  magnetic  access  cards. 
Passwords  are  changed  periodically  and 
are  restricted  to  authorized  individuals 
on  a  need-to-know  basis  for  system 
access  or  security  purposes. 

RETENTION  AND  DISPOSAU 

Records  are  retained  and  disposed  of 
in  accordance  with  disposition 
authorization  approved  by  the  Archivist 
of  the  United  States.  The  primary 
record,  the  insurance  folder,  is  retained 
at  the  VA  Regional  Office  and  Insurance 
Center  until  it  has  been  inactive  for  36 
months;  at  which  time  it  is  retired  to  a 
servicing  Federal  Archives  and  Records 
Center  for  50  years  retention  and 
destroyed. 


NOTIHCATtON  PROCEDURE: 

Any  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
who  has  a  routine  inquiry  concerning 
the  status  of  his  or  her  insurance  under 
this  system  may  contact  the  nearest  VA 
Regional  Office.  Requests  concerning 
the  specific  content  of  a  record  must  be 
in  writing  or  in  person  to  the  VA 
Regional  Office  and  Insurance  Center  at 
Philadelphia.  Pennsylvania,  or  St.  Paul. 
Minnesota,  where  the  insurance  folder  i» 
maintained.  The  Inquirer  should  provide 
full  name  of  the  veteran,  insurance  file 
number,  and  date  of  birth.  If  insurance 
file  number  is  not  availble.  the  social 
security  number,  service  number.  VA 
claim  number,  and/or  location  of 
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insurance  records.  Address  locations  of 
VA  facilities  are  listed  in  VA  Appendix 
1  at  the  end  of  this  document. 

***** 

2.  In  the  system  identiHed  as  46V AOO. 
"Veterans,  Beneficiaries,  and  Attorneys 
United  States  Government  Insurance 
Award  Records- VA"  on  page  727  of  the 
Privacy  Act  Issuances.  1984 
Compilation.  Vol.  V.  and  amended  at  50 
FR 13448  (April  4. 1985),  the  system 
notice  is  revised  as  follows: 

46VA00  ' 

svstcmname: 

Veterans,  Beneficiaries,  and 
Attorneys  United  States  Government 
Insurance  Award  Records — VA. 

SYSTEM  LOCA-nON: 

Active  records  are  located  at  the  VA 
Regional  Office  and  Insurance  Centers 
in  Philadelphia.  Pennsylvania,  and  St. 
Paul,  Minnesota.  Inactive  records  are 
stored  at  various  servicing  Federal 
Archives  and  Records  Centers  and  at 
the  VA  Records  Processing  Center  in  St. 
Louis.  Missouri.  Some  pre-1968  records 
pertaining  to  beneficiaries  of  deceased 
veterans  may  be  maintained  in  regional 
offices.  Information  from  these  files  is 
also  maintained  in  automated  files  at 
the  VA  Data  Processing  Centers  in 
Philadelphia,  Pennsylvania,  and  St.  Paul, 
Minnesota.  Information  from  the 
automated  files  in  I^iladelphia  is 
available  to  all  VA  Regional  Offices, 
except  Manila,  Philippines,  through  the 
ITS  (Insurance  Terminal  System)  which 
provides  direct  access  to  the  records  via 
video  display  terminals.  Ehiplicate 
copies  of  certain  manual  and  automated 
files  are  maintained  at  other  locations  in 
accordance  with  Federal  and  VA  policy 
on  security  and  vital  records.  Address 
locations  of  VA  facilities  are  listed  in 
VA  Appendix  1  at  the  end  of  this 
document. 


POUCICS  AND  niACnCCS  TOH  STOMNO, 
RETRIEVINO,  ACCESSING,  RETAINWa,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 


SAFEGUARDS: 

1.  Physical  Security:  a.  All  VA 
facilities  are  protected  outside  access  by 
the  Federal  Ptotective  Service  or  other 
security  personnel.  All  file  areas  are 
restricted  to  authorized  personnel  on  a 
need-to-know  basis.  Areas  containing 
paper  records  are  protected  by  a 
sprinkler  system.  Paper  records 
pertaining  to  employees  and  public 
figures,  or  otherwise  sensitive  files,  are 
stored  in  locked  files.  Microfilm  records 
are  stored  in  a  locked  fireproof, 
humidity-controlled  vault  Automated 
records  which  are  not  in  use  at  the  data 
processing  centers  are  stored  in  secured, 
locked  vault  areas. 

b.  Access  to  VA  data  processing 
centers  is  restricted  to  center 
employees,  custodial  personnel,  and 
Federal  Protective  Service  or  other 
security  personnel.  Access  to  computer 
rooms  is  restricted  to  authorized 
operational  personnel  through  electronic 
locking  devices.  All  other  persons 
gaining  access  to  computer  rooms  are 
escorted  by  an  individual  with 
authorized  access. 

c.  At  Regional  Offices  and  the 
Regional  Office  and  Insurance  Centers 
the  video  display  terminals  on  the  ITS 
(Insurance  Terminal  System)  are 
protected  by  key  locks,  magnetic  access 
card  readers,  and  audible  alarms. 
Electronic  keyboard  locks  are  activated 
on  security  errors.  A  security  officer  at 
each  facility  is  assigned  responsibility 
for  privacy-security  measures,  including 
review  of  violations  logs  and  local 
control  and  distribution  of  passwords 
and  magnetic  access  cards. 

2.  System  Security,  a.  At  the  data 
processing  centers,  identification  of 
magnetic  tapes  and  disks  containing 
data  is  rigidly  enforced  using  manual 
and  automated  labeling  techniques. 
Access  to  computer  programs  is 
con^plled  at  three  levels:  programming, 
auditing,  and  operations. 

b.  The  ITS  (Insurance  Terminal 
System)  uses  the  VA  data 
telecommunications  terminal  system 
known  as  the  Target  System  which 
provides  computerized  access  control 


for  security  purposes.  This  system 
provides  automated  recognition  of 
authorized  users  and  their  respective 
access  levels/restrictions  through 
passwords  and  magnetic  access  cards. 
Passwords  are  changed  periodically  and 
are  restricted  to  authorized  individuals 
on  a  need-to-know  basis  for  system 
access  or  security  purposes. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  disposition 
authorization  approved  by  the  Archivist 
of  the  United  States-  The  primary 
record,  the  insurance  folder,  is  retained 
at  the  VA  Regional  Office  and  Insurance 
Center  until  it  has  been  inactive  for  36 
months;  at  which  time  it  is  retired  to  a 
servicing  Federal  Archives  and  Records 
Center  for  50  years  retention  and 
destroyed. 


NOTIFICATION  PROCEDURE: 

Any  individual  who  wishes  to 
determine  whether  a  rec(Hxi  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
who  has  a  routine  inquiry  concerning 
the  status  of  his  or  her  insurance  under 
this  system  may  contact  the  nearest  VA 
Regional  Office.  Requests  concerning 
the  specific  content  of  a  record  must  be 
in  writing  or  in  person  to  the  VA 
Regional  Office  and  Insurance  Center  at 
Philadelphia,  Pennsylvania,  or  St.  Paul, 
Minnesota,  where  the  insurance  folder  is 
maintained.  The  inquirer  should  provide 
full  name  of  the  veteran,  insurance  file 
number,  and  date  of  birth.  If  insurance 
file  number  is  not  available,  the  social 
security  number,  service  number,  VA 
claim  number,  and/or  location  of 
insurance  records  will  aid  VA  personnel 
in  locating  official  insurance  records. 
Address  locations  of  VA  facilities  are 
listed  in  VA  Appendix  1  at  the  end  of 
this  document 
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under  ttie  "Gove^vnent 
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COMMISSION  ON  ( ItVIL  RIGHTS 

PLACE:  1121  Ven*ont  Avenue.  NW.. 
Room  512,  Washington,  DC. 

DATE  AND  TIME;  Tuesday.  December  10. 
1985.  9:00  a.m.-5.-a)  p.m. 

STATUS:  Open  to  public. 

MATTERS  TO  BE  CONSIDERED: 

L  Approval  Agenda 

II.  Approval  of  MinLtes  of  Last  Meeting 

III.  Staff  Director's  jleport 
A.  Status  of  Fund 
E  Personnel  Report 
C  Office  Directo^  Reports' 

rv.  Presentation  byjDr.  Gary  Orfield,  Former 
Consultant  to  t  le  School  Desegregation 
Project 

V.  Proposed  Regula  lions  for  the  U.S. 

Commission  or  Civil  Rights  Under 
Section  504  of  I  le  Rehabilitation  Act  of 
1973 

VI.  Discussion  of  Pmjecf  Design  for  the 

Commission  Hearing  on  Indian  Tribal 
Justice 

VII.  Civil  Rights  De  -elopments  in  the 
Western  Regioi  i 

INF<  tRMA-nON  I 


RM  FURTHER 
CONTACT:  Barban 
Conmiunications 
8314. 

Lanvrence  B.  Click. 

Solicitor. 
December  4. 1985. 
|FR  Doc.  85-29148 
BiujNG  CODE  sass-oi-k 


PI.EASE 

Brooks,  Press  and 
Division,  (202)  376- 


F  led  12-4-85:  3:40  pmj 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday. 
December  2, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  a  memorandum 
regarding  the  Corporation's  liquidation 
and  receivership  activities. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  December  3. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  doc.  85-29076  Filed  12-4-85;  11:28  am] 

BIUJNG  CODE  •714-01-M 


FEDERAL  HOME  LOAN  MORTGAGE 

CORPORATION 

DATE  AND  -HME:  Monday,  December  9, 

1985, 1«)  p.m. 

place:  1776  G  Street,  NW..  Washington, 
DC  Conference  Room  8C. 
STATUS:  Closed. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  B.  Hausman.  1776  G 
Street,  NW..  P.O.  Box  37248, 
Washington,  DC  20013  (202)  789-5097. 
MATTERS  TO  BE  CONSIDERED: 

Closed:  Minutes  of  October  11. 1985  and 
November  3. 1985  Board*  of  Directors' 
Meetings 


Federal  Register 
Vol.  50.  No.  235 

Friday.  December  6.  1985 


Closed:  President's  Report 
Closed:  1986  Plan  and  Budget 
Closed:  Financial  Report 

Date  sent  to  Federal  Register:  December  4. 
1985. 

Maud  Mater,  * 

Secretary. 

[FR  Doc.  85-29115  Filed  12-4-85:  3:21  pm] 

BILLING  CODE  tTSO-Oa-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  3, 1985. 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
December  11, 1985. 

place:  Room  600, 1730  K  Street,  NW., 
Washington.  DC. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  The  NACCO  Mining  Company,  Docket 
No.  LAKE  85-87-^1,  (Consideration  of  a 
request  for  reconsideration). 

2.  Secretary  of  Labor  ex  rel.  Ronnie  D. 
Beavers,  et  al.  v.  Kitt  Energy  Corporation. 
Docket  No.  WEVA  85-73-D.  (Inquiry  as  to 
whether  an  ex  parte  communication  may 
have  already  occurred). 

3.  Local  Union  1609.  District  2.  UMWA  v. 
Greenwich  Collieries.  Docket  No.  PENN  84- 
158-C.  (Consideration  of  procedural  motions). 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meeting 
be  closed. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629. 
Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  85-29124  Filed  12-4-85: 1:05  pm] 
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DEPARTMENT 
HUMAN  SERVICES 


Social  Security  Administration 
20  CFR  Part  404 
(Regulation  Na  4] 


HEALTH  AND 


Survivors,  and 
Revised  Medical 
Djetermination  of 


Federal  Old-Age, 
Disability  Insuraik*; 
Criteria  for  ttie 
Disability 

AQCNCY:  Social  Security  Administration, 
HHS. 

action:  Final  rul^s. 


SUMMARY:  These  imendments  revise  the 
medical  evaluatic  n  criteria  for  both  the 
title  II  and  title  X"  fl  disability  programs. 
These  criteria  were  last  revised  in  1979 

disorders  listings). 
The  revisions  reflfect  advances  in  the 
medical  treatment  of  some  conditions 
and  in  the  methoas  of  evaluating  certain 
impairments.  These  rules  will  provide 
up-to-date  medic^  criteria  for  use  in  the 
evaluation  of  disability  claims. 
DATES:  These  regylations  are  effective 
January  6. 1986.  Because  of  the  number 
of  disability  regulations  that  have  been 
recently  issued,  wp  want  to  be  sure  that 
the  State  disabihty  determination 
services  have  adequate  time  to  conduct 
training  on  these  regulations  before  they 
become  effective.  Tfierefore,  in  this 
instance  we  are  delaying  the  effective 
date  for  thirty  dayp.  For  the  reasons 
given  below,  we  will  consider  additional 
comments  if  we  receive  them  no  later 
than  January  8, 19f6. 

addresses:  Send 
comments  to  the  ( 
Security,  Department  of  Health  and 
Human  Services,  fl.O.  Box  1585, 
Baltimore.  Maryland  21203,  or  deliver 
them  to  the  Office  W  Regulations.  Social 
Security  Administration,  3-B-4 
Operations  Buildiitg,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
between  8.00  a.m.  fand  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  ptrson  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Ziegler,  Legal  Assistant, 
Office  of  RegulaticBis,  Social  Security 
Administration,  64  Dl  Security 
Boulevard.  Baltim(  re,  Maryland  21235, 
telephone  301-594-  7415 
SUPPLEMENTARY  INFORMATION: 
The  Programs 

The  Social  Secu^ty 
provides,  under  title 
of  Federal  disabil 
to  disabled  individbals 


our  written 
mmissioner  of  Social 


Act  (the  Act) 
II,  for  the  payment 
y  insurance  benefits 
insured  under 


the  Act.  The  Act  also  provides,  in  title 
XVI.  for  the  payment  of  benefits  under 
the  Supplemental  Security  Income 
program  to  persons  who  are  blind  or 
disabled  and  have  hmited  income  and 
resources.  Under  both  programs, 
blindness  means  a  central  visual  acuity 
of  20/200  or  less  in  the  better  eye  with 
use  of  a  correcting  lens.  An  eye  which  is 
accompanied  by  a  limitation  in  the  field 
of  vision  so  that  the  widest  diameter  of 
visual  field  subtends  an  angle  no  greater 
than  20  degrees  shall  be  considered  as 
having  a  central  visual  acuity  of  20/200 
or  less.  Disability  under  both  programs 
means  the  inability  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  at  least  12  months. 

The  Listing  of  Impairments 

The  medical  criteria  for  evaluating 
disability  and  blindness  without 
considering  vocational  factors  are  found 
in  the  Listing  of  Impairments  (the 
Listing).  From  the  beginning  of  the 
disability  program  in  1955.  there  has 
been  an  established  list  of  medical 
impairments  which,  in  and  of 
themselves,  are  considered  sufficient  to 
preclude  any  gainful  activity,  absent 
evidence  to  the  contrary.  The  original 
Listing  was  based  upon  advice  firom  a 
national  group  of  medical  advisors  and, 
in  part,  the  experience  of  other  agencies 
administering  disability  programs.  As 
the  Social  Security  Administration 
gained  experience  in  evaluating 
disability  claims,  the  Listing  was 
periodically  reviewed  and  revised  as 
appropriate.  Changes  in  the  Social 
Security  law  also  have  affected  the 
Listing. 

In  1968.  after  over  a  decade  of 
operating  experience,  the  Listing  was 
revised  and  incorporated  into  the 
regulations  as  aa  appendix  to  Subpart  P 
of  Part  404.  This  appendix  is  presently 
divided  into  a  Part  A  and  a  Part  B.  The 
criteria  in  Part  A  apply  mainly  to 
evaluating  impairments  of  adults  but 
may  be  appropriate  in  some  cases  to 
evaluating  impairments  in  children 
under  age  18.  Part  B  of  Appendix  1 
contains  medical  criteria  for  the 
evaluation  of  impairments  of  children 
under  age  18  where  criteria  in  Part  A  do 
not  give  appropriate  consideration  to  the 
particular  disease  processes  in 
childhood.  Part  B  was  initially  included 
in  Appendix  1  of  Subpart  I  of  Part  416  in 
1977,  subsequent  to  the  enactment  of  the 
Supplemental  Security  Income  Program. 
While  Part  B  applies  mainly  to  claims 
under  title  XVL  it  also  appHes  in 


evaluating  some  claims  under  the  title  II 
disability  insurance  program. 

In  1979,  the  Listing  was  updated  again 
to  reflect  advances  in  the  medical 
treatment  of  some  conditions  and  in  the 
methods  of  evaluating  certain 
impairments.  These  revised  rules  were 
published  in  the  Federal  Register  (44  FR 
18170)  on  March  27, 1979.  Until  1980.  the 
Listing  was  contained  in  the  regulations 
as  an  appendix  to  Subpart  P  of  Part  404 
(title  II  disability  program)  and  also  as 
an  appendix  to  Subpart  I  of  Part  416 
(title  XVI  disability  program).  In 
recodifying  these  subparts  in  1980.  we 
took  the  medical  criteria  used  in  making 
disability  determinations  out  of  Part  416 
and  placed  them  only  in  Appendix  1  of 
Subpart  P  of  Part  404.  This  was  done  to 
eliminate  repetition  in  our  regulations, 
since  the  same  medical  criteria 
generally  apply  to  both  the  title  II  and 
title  XVI  disability  programs.  In  view  of 
the  fact  that  Parts  404  and  416  are  both 
published  in  Chapter  III  (Parts  400  to 
499)  of  title  20  of  the  Code  of  Federal 
Regulations  (CFR),  this  material  is 
available  to  everyone  in  one  volume  of 
the  CFR.  This  recodification  was 
published  in  the  Federal  Register  (45  FR 
55566)  on  August  20, 1980.  Another 
Notice  of  Proposed  Rule  Making 
pertaining  to  proposed  revisions  to  the 
"12.00  Mental  Disorders"  was  published 
in  the  Federal  Register  (50  FR  4948)  on 
February  4, 1985.  We  carefully  evaluated 
all  the  comments  we  received  and  final 
regulations  were  published  in  the 
Federal  Register  (50  FR  35038)  on  August 
28, 1985.  These  amendments  reflected 
advances  in  medical  treatment  and  in 
methods  of  evaluating  mental 
impairments. 

These  current  amendments  were 
pubHshed  as  a  Notice  of  Proposed  Rule 
Making  in  the  Federal  Register  (47  FR 
19620)  on  May  6, 1982.  Interested 
persons,  organizations,  and  groups  were 
invited  to  submit  data,  views  or 
arguments  pertaining  to  the  proposed 
amendments  within  a  period  of  60  days 
from  the  date  of  publication  of  the 
notice.  The  comment  period  ended  on 
July  6, 1982.  After  carefully  considering 
all  the  comments  submitted,  the 
proposed  amendments  are  being 
adopted  with  some  modifications,  which 
will  be  explained  later  in  this  preamble. 
We  will  also  reply  to  the  many  issues 
raised  in  the  comments  we  received. 

Our  objective  in  publishing  these 
amendments  is  to  provide  up-to-date 
medical  criteria  for  the  use  in  the 
evaluation  of  Social  Security  disability 
and  blindness  claims.  However,  this  is 
an  ongoing  process  because  of  the 
dynamic  nature  of  diagnosis,  evaluation, 
and  treatment  of  impairments. 
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Therefore,  should  you  have  any 
recommendations  on  how  we  can 
continue  to  reHne  these  medical  criteria 
so  they  remain  up-to-date,  please  do  so 
in  the  30-day  comment  period.  Your 
comments  will  be  considered  for  the 
purpose  of  initiating  future  revisions  to 
the  medical  criteria. 

The  Listing  includes  medical 
conditions  frequently  diagnosed  for 
people  who  file  for  disability  benefits.  It 
describes,  for  each  of  the  13  major  body 
systems,  impairments  that  are  severe 
enough  to  prevent  a  person  from  doing 
gainful  activity.  Most  of  the  listed 
impairments  are  permanent  or  are 
expected  to  result  in  death,  or  a  specific 
statement  of  duration  is  made.  The 
evidence  must  show  that  the  impairment 
has  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  than  12 
months. 

Purpose  of  the  Listing 

Using  the  Listing  should  assure  that 
our  disability  determinations  have  a 
sound  medical  basis,  that  we  will  be 
able  to  treat  equally  all  persons 
applying  for  disability  benefits  who  are 
similarly  situated,  and  that  we  will  be 
able  to  readily  identify  those  persons 
who  are  unable  to  do  any  gainful 
activity.  The  Listing  sets  out  medical 
impairments  which,  in  and  of 
themselves,  are  considered  severe 
enough  to  preclude  gainful  work,  absent 
evidence  to  the  contrary.  Thus,  if  a 
person's  impairment  or  combination  of 
impairments  meets  or  exceeds  the  level 
of  severity  described  in  the  Listing,  we 
find  that  he  or  she  is  disabled  solely  on 
the  basis  of  the  medical  facts,  unless  we 
have  evidence  to  the  contrary;  for 
example,  evidence  that  the  person  is 
actually  doing  substantial  gainful 
activity. 

The  Listing  does  not  include  all 
impairments.  An  unlisted  impairment  or 
impairments  may  be  determined  to  be 
medically  equivalent  to  an  impairment 
contained  in  the  Listing. 

How  We  Use  the  Listing 

Since  the  Listing  contains  the  medical 
criteria  we  use  for  evaluating  disability, 
it  is  an  essential  tool  in  the  disability 
evaluation  process.  In  determining 
whether  or  not  a  person's  impairment 
constitutes  a  disability,  we  normally 
follow  a  sequential  evaluation  process. 
We  do  not  go  through  this  sequence  for 
title  II  claims  of  widow(er)s,  or 
Supplemental  Security  Income  claims  of 
children  under  age  18.  This  process 
consists  of  five  steps  as  follows: 

(1)  If  the  person  is  actually  doing 
substantial  gainful  activity,  we 
determine  that  he  or  she  is  not  disabled. 


no  matter  how  severe  his  or  her 
impairment(s)  may  be. 

(2)  If  a  person  does  not  have  any 
impairment(s]  which  significantly  limits 
his  or  her  physical  or  mental  capacity  to 
perform  basic  work-related  functions. 
we  determine  that  he  or  she  does  not 
have  a  severe  impairment  and  is  not 
disabled,  without  considering  the 
person's  age,  education  and  work 
experience. 

(3]  If  a  person  has  an  impairment(8) 
that  is  described  in  the  Listing  or  has 
one  or  more  impairments  medically 
equal  to  one  of  the  listed  impairments 
(and  meets  the  duration  requirement) 
and  is  not  actually  engaging  in 
substantial  gainful  activity,  we 
determine,  without  considering  his  or 
her  age,  education  and  work  experience, 
that  the  person  is  disabled. 

(4)  If  a  person  has  a  severe 
impairment  which  does  not  meet  or 
medically  equal  any  of  the  listed 
impairments  and  is  not  actually  doing 
substantial  gainful  activity,  we  evaluate 
the  person's  residual  functional  capacity 
and  consider  the  physical  and  mental 
demands  of  his  or  her  past  work.  If  we 
find  that  the  person  can  do  his  or  her 
past  work,  we  determine  that  the  person 
is  not  disabled. 

(5)  If  a  person  cannot  do  any  work 
that  he  or  she  did  in  the  past  because  of 
a  severe  impairment(s),  but  has  the 
remaining  physical  and  mental 
capacities  to  meet  the  demands  of  other 
jobs  that  exist  in  significant  numbers  in 
the  national  economy,  we  determine 
that  the  person  is  not  disabled.  To  make 
this  determination,  we  consider,  in 
addition  to  the  impairment(s),  the 
person's  age.  education,  and  work 
experience,  including  the  presence  of 
any  acquired  work  skills  that  can  be 
transferred  to  other  jobs.  If,  however, 
the  person's  physical  or  mental 
capacities,  together  with  the  factors  of 
age,  education,  and  work  experience,  do 
not  permit  an  adjustment  to  work 
different  from  work  the  person  did  in  the 
past,  we  determine  that  the  person  is 
disabled. 

Consultadve  Examinations 

When  necessary,  we  obtain  additional 
medical  findings  to  resolve  the  issue  of 
medical  severity.  We  obtain  these 
medical  findings  by  the  use  of    . 
consultative  medical  examiners  at  no 
expense  to  the  applicant.  It  is  not 
practicable,  however,  to  obtain  some 
types  of  findings  by  such  a  medical 
examination,  either  because 
hospitalization  's  required  or  because  it 
is  questionable  whether  an  individual 
should  be  required  to  undergo  a  highly 
specialized  procedure  for  the  sole 
purpose  of  disability  evaluation. 


However,  many  tests  of  this  type  are 
frequently  used  during  the  ordinary 
course  of  medical  treatment  and.  when 
available,  are  of  great  value  in  the 
evaluation  of  disabiUty.  Therefore,  while 
several  tests  of  this  type  are  mentioned 
in  the  medical  criteria,  in  each  case  they 
are  accompanied  by  a  statement  that 
they  should  be  obtained  independently 
of  the  Social  Security  disability 
evaluation  process  since  we  will  accept 
this  evidence,  if  available,  but  will  not 
request  that  an  individual  undergo  those 
tests. 

Study  of  the  Disability  Program 

On  June  7, 1983,  the  Secretary 
announced  a  top-to-bottom  review  of  all 
disability  program  standards  and 
procedures  in  coimection  with  the 
critical  problems  occurring  in  the 
continuing  disability  review.  She  called 
for  a  reevaluation  of  a  number  oMong- 
time  policies,  procedures,  and  issues 
with  the  assistance  of  appropriate 
experts.  She  gave  particular  attention  to 
updating  eligibilify  criteria  involving  all 
medical  impairments  but  especially 
mental  impairments. 

On  April  13, 1984,  the  Secretary 
further  announced  a  suspension  of  the 
periodic  review  process  until  new 
disability  legislation  is  enacted  and  can 
be  effectively  implemented.  She  also  re- 
affirmed her  commitment  to  reform  the 
disability  program  and  to  re-establish 
uniform  national  disability  evaluation 
standards  to  eliminate  the  confusion 
resulting  from  differing  court  orders  and 
State  actions. 

The  Social  Security  Administration 
(SSA)  has  already  begxm  such  a  review 
and  is  accelerating  its  reassessment  of 
the  medical  standards  for  determining 
disabihfy  with  help  from  outside  experts 
from  the  various  States  and  bom  the 
medical  and  psychiatric  fields  in 
general. 

Along  these  lines,  SSA  has  held 
several  meetings  to  obtain  the  views  of 
psychiatrists,  psychologists,  and  other 
professionals  involved  in  the  evaluation 
of  mental  impairments.  These  meetings 
were  for  the  purpose  of  revising  the 
standards  used  for  determining 
disability  in  cases  of  mental  disorders. 
Based  upon  the  recommendations  of  the 
experts,  we  proposed  substantial 
revisions  in  the  listing  of  impairments 
for  mental  disorders.  A  Notice  of 
Proposed  Rule  Making  was  published  in 
the  Federal  Register  (50  FR  4948]  on 
February  4, 1985.  After  carefully 
considering  all  the  comments  we 
received,  final  rules  were  published  in 
the  Federal  Register  (50  FR  35038]  on 
August  28, 1985.  As  a  result  of  the  top- 
to-bottom  review  of  the  mental 
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emphasis  to  devel 
criteria  that  will  I 
most  recent  medic 


impainnent  criteria  in  the  Listing,  the 
final  rules  made  qubstantial  revision  in 
the  "12.00  Mental; Disorders"  criteria. 

Although  thesejfinal  regulations  make 
some  dianges  in  f  SA's  standards  for 
determining  disability  in  cases  involving 
cardiovascular  dilorders,  we  have  also 
initiated  procedu^s  which  will  lead  to 
future  rulemaking!  concerning 
cardiovascular  innpainnents.  We  have 
solicited  the  help  pf  the  American 
Medical  Association  and  other  outside 
experts  to  serve  as  members  of  a 
Cardiovascular  Panel.  This  panel  of 
medical  experts  and  SSA  policy  staff 
has  already  met  tfcree  times  and  will  be 
meeting  again  to  qo  a  comprehensive 
review  of  all  our  Cardiovascular 
standards.  The  panel  is  giving  particular 
Dping  further  revised 
I  consistent  tvith  the 
ally  accepted 
practices.^'These  fkial  rules  do  not  reflect 
the  work  of  the  ca^iovascular  panel. 
When  our  review  is  completed,  the 
proposed  revised  ^teria  will  be 
published  in  the  Federal  Register  as  a 
notice  of  propose^  rulemaking  to  give 
the  public  an  oppo|rtunity  to  comment  on 
them.  Similar  reviews  of  our  criteria  in 
the  Listing  of  Impairments  for  evaluating 
impairments  in  otl  er  body  systems  will 
also  be  initiated. 

Also,  in  respons » to  the  Secretary's 
directives  in  reevaluating  the  disability 
criteria,  we  set  up  beveral  workgroups  to 
examine  specific  i>t}blem  areas  in  the 
disability  programi  One  of  these  work 
groups  carefully  eiamined  the  proposed 
regulations  pubhsljed  in  the  Federal 
Register  (47  FR  19d20)  on  May  6. 1982.  to 
determine  whethei  these  proposed 
regulations  should  be  wholly  or  partially 
adopted.  After  comidering  (he  public 
comments  along  with  the  Secretary's 
directives,  this  workgroup  decided  that 
some  of  the  initial  proposals  should  not 
be  adopted  or  should  be  studied  further 
to  assess  their  overall  impact  on 
disability  evaluation  before  they  are 
again  considered  ftr  inclusion  in  the 
regulations.  This  raevaluation  will  also 
give  SSA  the  opportunity  to  obtain 
outside  consultation  on  these  as  well  as 
other  important  medical  criteria  issues. 
Of  course,  any  futile  changes 
considered  will  be  published  in  the 
Federal  Register  ai  a  notice  of  proposed 
rulemaking  to  give  the  public  an 
opportunity  to  comment  on  any 
proposed  changes. 

In  hne  with  this  i  nitiatrve,  certain  of 
the  proposed  revisi  ons  that  proved 
especially  controvi  rsial  will  not  be 
implemented  at  thi^  time.  The  proposed 
revision  of  the  listi^ig  for  obesity,  10.10. 
was  one  of  the  mo^t  controversial.  The 


proposed  revision  ncorporated  a  table 
of  weights  that  we  e  approximately  100 


percent  above  the  average  weights  for 
specific  heights  for  men  and  women. 
"This  was  to  replace  a  table  with  lower 
weights,  but  which  required  not  only 
that  the  person  meet  the  weight 
requirement,  but  also  there  be  evidence 
of  complications  of  obesity,  such  as  an 
impairment  in  the  respiratory. 
cardiovascular,  or  musculoskeletal 
system. 

Extensive  conunents  were  received 
stating  that  the  higher  weights  in  the 
proposed  Hsting  represented  an 
unwarranted  restriction  that  would 
exclude  many  disabled  individuals.  In 
contrast  other  comments  stated  that 
weight  alone  should  not  serve  as  a  basis 
for  finding  disability.  The  new  table  will 
not  be  implemented  at  this  time. 
However,  modifications  to  the  table  in 
paragraph  E  of  the  existing  hsting  were 
necessary  to  ensure  consistency  with 
the  revisions  in  the  respiratory  body 
system  (i.e.,  tables  IIIA,  IIIB,  and  IIIC  in 
hsting  3.02C1).  The  new  tables  in 
paragraph  E  recognize  the  influence  of 
air  pressure  differences,  because  of 
elevation,  on  the  tests  of  gas  exchange. 
Separate  tables  are  provided  based  on 
the  elevation  at  which  the  test  is 
performed. 

With  regard  to  the  listing  for  obesity, 
we  will  continue  to  study  case 
experience  with  the  intent  of  providing  a 
future  revision  that  will  be  more  specific 
than  the  approach  in  the  current  listing. 
A  revision  we  had  proposed  in  I.IOC 
will  not  be  made.  This  section  discusses 
complications  following  a  leg 
amputation  that  can  affect  the  capacity 
to  walk  effectvely  with  an  artificial  leg. 
A  primary  consideration  is  that  the 
complication  must  prevent  walking 
without  the  aid  of  an  assistive  device. 
The  proposed  revision  stated  that  the 
devices  intended  are  those  that  provide 
support  to  both  arms  or  both  shoulders, 
as  contrasted  to  one  arm  assistance 
such  as  is  provided  by  a  cane.  This 
section  will  remain  unchanged. 
Retaining  the  present  criteria  will 
preclude  any  possibility  that  applicants 
may  not  receive  full  consideration  under 
this  listing  because  they  are  using  a 
cane  rather  than  assistive  devices  that 
support  both  arms  or  both  shoulders. 
As  a  result  of  this  general  review, 
technical  changes  were  also  made  in  the 
proposed  listing  for  arthritis  of  the  major 
weight-bearing  joints  (1.03).  The  first 
sentence  of  this  listing  states  there  must 
be  persistent  stiffiiess  in  the  affected 
joint.  Sti^ess.  however,  is  not  broad 
enough  to  cover  the  abnormal  motions 
that  can  occur  in  a  joint  severely 
affected  by  arthritis.  Therefore,  the 
phrase  "marked  limitation  of  motion  or 
abnormal  motion"  has  been  substituted. 
This  will  allow  the  consideration  of 


some  persons  under  this  listing  that 
would  be  excluded  using  the  current 
language. 

The  proposed  revision  to  the  hearing 
impairment  listing  (102.08]  in  Part  B  of 
the  Appendix,  which  applies  to  children 
under  age  18.  will  not  be  implemented. 
The  hearing  criteria  are  less  stringent  for 
children  than  adults  since  an 
impairment  of  hearing  at  an  early  age 
may  result  in  a  severe  sp>eech  and 
language  disorder.  The  current  listing 
applies  a  more  lenient  requirement  for 
both  children  under  age  5  and  those 
above.  The  proposed  revision  would 
have  raised  the  requirement  for  children 
5  years  of  age  and  older  to  correspond 
to  that  required  for  adults.  This  proposal 
was  based  on  the  assumption  that  at 
this  age  any  accompanying  speech  and 
language  disorder  could  be  adequately 
assessed.  Pending  further  study  and 
consideration,  however,  the  current 
criteria  will  be  retained. 

In  addition,  in  selected  sections  of  the 
listing  the  word  "severe"  has  been 
eHminated  where  it  might  be 
misinterpreted  and  other  terms 
substituted.  This  has  been  done  because 
of  the  special  meaning  of  this  word  in 
the  disabihty  evaluation  of  persons  who 
do  not  meet  or  equal  the  severity  of  a 
listing.  As  used  in  that  phase  of 
evaluation,  "severe"  means  that  an 
impairment  is  at  a  level  that  interferes 
with  some  work-related  functions,  and 
thus  the  person's  vocational  background 
must  be  considered  in  evaluation.  This 
is  unrelated  to  the  use  of  "severe"  in  the 
hstings.  and  the  deletion  of  "severe"  will 
prevent  an  interpretation  that  there  is  a 
relationship. 

A  careful  review  has  been  made  of 
other  proposed  revisions  that  were 
criticized  as  being  too  stringent  or 
restrictive,  and  we  believe  that  the 
remaining  revisions  are  fully  justified  in 
view  of  current  medical  treatment. 

Amendments 

We  are  revising  the  medical  criteria 
for  11  of  13  body  system  listings  in  Part 
A  of  Appendix  1.  We  are  making 
numerous  revisions  and  a  major 
reorganization  of  the  respiratory  system 
listing.  In  Part  B  of  Appendix  1  we  are 
revising  seven  body  system  listings. 
However,  the  background  explanations 
and  the  listed  impairments  for  all  the 
body  system  listings  in  both  Part  A 
(except  the  mental  disorders  section] 
and  Part  B  of  Appendix  1  are  being 
shown  in  full  to  provide  a  more 
complete  explanation  of  each  system 
listing,  to  show  the  relation  of  the 
medical  evaluation  criteria,  and  to  give 
the  public  a  better  understanding  of  the 
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Listing  in  general  and  the  purposes  ef 
the  changes. 

The  medical  imput  for  these  revisions 
was  supplied  by  three  groups  of 
physicians.  Therevistons  were  initially 
proposed  by  the  MedJca)  Consultani 
Staff  of  the  Office  of  Dtsability,  whose 
members  represent  all  medical 
specialties.  Conferences  were  then  held 
with  other  physicians  employed  by- 
Social  Security  Regional  Offices  and 
Disability  Determination  Services,  the 
State  agencies  that  make  disability 
determinations  for  us.  After  a 
preliminary  consensus  was  reached,  the 
revisions  were  then  submitted  for 
comment  to  all  Social  Security 
Administration  Regional  OfHce  and 
State  Disability  Determination  Services 
medical  stafTs.  which  resulted  in  further 
modifications.  We  also  consulted  with 
medical  sources  outside  the  Sodal 
Security  Administration  and  considered 
a  wide  range  of  public  comments. 

In  the  Listing  of  Impairments,  the 
listings  under  each  separate  body 
system  in  both  Part  A  and  Part  B  will  be 
effective  for  periods  ranging  from  4  to  8 
years.  Medical  advancements  in 
disability  evaluation  and  treatment  and 
program  experience  require  that  these 
listings  be  periodically  reviewed  and 
updated.  Specifically,  the  body  system 
listings  in  the  Listing  of  Impairments  will 
be  subject  to  the  following  termination 
dates: 

Musculoskeletal  System  (1.00)  within 
5  years.  Consequently,  the  listings  in  this 
body  system  will  no  longer  be  effective 
on  December  6, 1S90. 

Respiratory  System  (3.00)  within  8 
years.  Consequently,  the  listings  in  this 
body  system  will  no  longer  be  effective 
on  December  6, 1991. 

Cardiovascular  System  (4.00)  within  4 
years.  Consequently,  the  listings  in  this 
body  system  will  no  longer  be  effective 
on  December  8, 1989. 

All  other  body  systems  listings,  except 
for  Mental  Disorders,  within  8  years. 
Consequently,  the  listings  in  those  body 
systems  will  no  longer  be  effective  on 
December  8, 1993.  (The  Mental 
Disorders  listings  (12.00)  in  Part  A  will 
expire  on  August  27, 1988,  in  accordance 
with  regulations  published  in  the 
Federal  Register  (50  FR  35038)  on  August 
28, 1985. 

We  intend  to  carefully  monitor  these 
listings  over  the  period  prescribed  for 
each  body  system  to  ensure  that  they 
continue  to  meet  program  purposes. 
When  changes  are  found  to  be 
warranted,  the  listings  for  that  body 
system  will  be  updated  in  the  F«d«al 
Register  again.  Therefore,  during  the 
periods  ranging  from  4  to  8  years,  after 
the  date  of  publication  of  these  final 
rules,  the  listings  under  each  body 


system  will  ceas»  to  be  eflKtive  on  the 
specified  dates  unless,  extendwl  or 
revised  and  promulgated  again. 
Fflttswing  is  a  somaury  of  tile 
clrangeft  in  eadh  af  the  body  systeai 
listings  being  revised,  including  changes- 
in  the  prefaces  that  introduce  each  body 
system  listing  and  explain  how  the 
Listing  is  used  hi  connection  with  the 
specific  body  system. 

ReviaionB  ta  Part  Aaf  An^andix  1 

1.00    Musculoskeletal  System 

Listing  1.02,  which  provides  findings 
for  the  evaluation  of  rheumatoid 
arthritis,  refers  to  joint  changes  that  are 
found  in  severe,  active  arthritis.  There 
has  been  some  misunderstanding  as  to 
which  joints  this  listing  applies.  To 
clarify  this,  section  A  of  this  listing  is 
being  revised  by  inserting  the  word 
"major"  before  the  word  "joints."  This 
addition  makes  it  clear  that  this  listing 
would  not  be  met  by  the  involvement  ef 
isolated  small  joints  of  the  bands  or  feet 
Wording  is  also  being  added  to  make  it 
clear  that  the  joints  that  are  a^cted 
must  show  significant  restriction  of 
function. 

Section  B  of  this  listing  gives  findings 
thai  confirm  the  diagnosis  of  rheumatoid 
arthritis.  A  fourth  finding  is  being  added: 
a  biopsy  report  showing  tissue  changes 
characteristic  of  rheumatoid  arthritis. 
This  finding  has  not  been  included  in 
this  listing  for  several  years  because  it  is 
not  obtained  by  treating  physicians  as 
frequently  as  the  others  cited,  and  when 
it  is  included  in  medical  rep<wts,  in  most 
cases  other  findings  in  the  current  listing 
are  also  reported.  Its  inclusion  wiU. 
however,  expedite  the  disability 
determination  in  the  event  a  biopsy 
report  is  the  only  confirming  findinig 
reported  in  a  particular  case. 

Section  B  of  Listing  1.03,  which 
provides  findings  to  evaluate  arthritis  of 
the  hip,  specifies  a  condition  in  which 
the  hip  becomes  fixed  at  an  unfavorable 
angle.  This  section  is  being  deleted  since 
findings  showing  the  fixatioD  ef  a  hip  at 
an  unfavorable  angle  are  seldom 
reported  and  may  not  properly  reflect 
the  required  level  of  severity  intended 
by  the  listings. 

Hip  impairments  caused  by  arthritis 
will  be  evaluated  under  section  A  of  the 
Listing,  which  provides  medical 
descriptions  that  are  more  often 
associated  with  severe  limitations  of 
standing  and  walking  because  of  a  hip 
impairment. 

A  revision  is  also  being  made  in 
section  A.  Specific  reference  to  hip  and 
knee  joints  is  being  added  to  the  current 
statement  which  can  otherwise  be 
interpreted  to  include  the  ankle  joint 
This  change  is  necessary  because  the 


condition  described  in  this  section, 
when  it  occurs  in  the  ankle,  does  not 
produce  a  level  of  impairment 
comparable  to  that  produced  in  dte  hip 
orloiee. 

Listing  1.04  pravides  medical  findings 
that  establish  a  disabling  impairment  of 
the  upper  extremities,  including  the 
shoulder  joints,  because  of  arthjitis.  One 
requirement  is  a  finding  of  joint 
enlargement  or  effusion.  This 
requirement  was  previously  located  in 
fte  heading  of  this  listing,  which 
indicated  that  it  pertained  to  both 
sections  A  and  B  of  the  listing.  For 
shoulder  joints,  however,  joint 
enlaigement  or  effusion  cannot  be 
reliably  detected  by  physical 
examination.  Therefore,  this 
requirement  is  being  removed  bom  the 
heading  of  this  listing  and  is  being 
placed  in  section  B.  Gross  anatomical 
deformities  of  the  shoulder  can  be 
evaluated  under  section  B.  however,  if 
joint  enlargement  or  effusion  is 
documented. 

Listing  1.08  provides  findings  for 
osteomyelitis.  These  findings  are  equally 
valid  for  another  condition,  septic 
arthritis,  and  the  title  of  this  listing  is 
being  expanded  to  include  both 
conditions.  Also,  one  of  the  medical 
signs  of  osteomyelitis,  drainage,  is  being 
deleted  bova  this  Ksting.  because  it  has 
been  found  to  be  a  less  reliable  finding 
for  evaluation  than  the  others  cited. 

The  term  "mobility  restrictions"  in 
Listing  I.IOC.4  is  being  clarified  by 
language  stating  the  restrictions 
intended  relate  to  «valking  and  standing. 

,  2.00    Special  Senses  and  Speech 

Section  2.00  is  an  introductory  section 
that  includes  general  prisciples  to  be 
used  in  the  listings  that  concern  toes  of 
sight  hearing  and  speech.  A  new 
paragraph  is  being  added  to  Section  A 
to  explain  the  technical  specifications 
for  the  Goldmann  perimeter,  a 
commonly  used  method  of  measuring 
one  aspect  of  vision.  The  word 
"spectacle"  has  been  entered  in  the  first 
paragraph  of  section  2.00A.3.  This  is  to 
indicate  that  contact  lenses  may  be 
worn  during  the  performance  ef  the 
visual  test  described. 

3.00    Respiratory  System 

Extensive  changes  are  being  made  in 
this  system,  both  in  the  introduction  and 
the  listings  themselves.  A  number  of 
evaluation  revisions  we  being  made.  In 
addition,  there  is  a  reorganization  in 
order  to  make  the  presentation  easier 
for  disability  evaluators  to  use.  This  is 
especially  important  in  this  system 
because  many  of  the  listings  are 
interrelated  l^  their  mutual  dependeiu* 
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on  tables  that  { ive  values  for  breathing 
tests.  In  view  o '  the  extensive  changes, 
this  system  is  c  smpletely  rewritten. 

The  major  re  /isions  of  the 
introduction,  section  3.00,  are  as  follows: 
Section  A  of  6-00  is  expanded  to  give  a 
detailed  discussion  of  the  approach  to 
the  evaluation  ti  respiratory  diseases. 
This  includes  a  discussion  of  how 
disability  occuis  because  of  lung 
diseases,  and  tl^e  place  of  breathing 
tests  and  tests  «f  gas  exchange 
(exchange  between  the  lungs  and  blood) 
in  the  evaluatio  a  of  disability. 

Section  B  is  e  icpanded  to  include  the 
evaluation  appi^oach  to  most  of  the  lung 
infections  that  4re  of  concern  for 
disability  evaluation.  Previously,  this 
section  was  cor  fined  to  a  discussion  of 
one  general  typi  t  of  lung  infection,  which 
is  caused  by  mji  cobacteria,  primarily 
tuberculosis.  The  revision  applies  the 
same  evaluation  approach  to  conditions 
caused  by  mycotic  organisms.  The 
course  of  these  iwo  types  of  infections 
and  their  resportse  to  treatment  do  not 
justify  separate  principles  of  evaluation. 

Section  D  conpems  the  use  of 
breathing  tests  ih  the  evaluation  of 
disability.  The  title  of  this  section  is 
changed  to  mor^  accurately  describe  its 
content  from  "Dbcumentation  of 
pulmonary  insulficiency"  to 
"Documentation  of  ventilatory  function 
tests."  A  sentence  is  added  to  the 
second  paragraph  of  this  section  to 
specify  that  heioit,  which  is  used  in 
tests  of  breathi^  to  predict  normal 
values,  should  bfe  measured  without 
shoes.  Another  (jhange  in  this  paragraph 
{Mvvides  a  highljr  technical  addition  that 
describes  the  calibration  of  units  of 
volume  on  equipbient  that  records 
breathing  functit^n. 

A  new  sectiont  section  E,  is  added  to 
the  introduction]  This  section  gives  a 
more  complete  explanation  of  the  use  of 
tests  that  determine  the  adequacy  of  the 
exchange  of  gas^s  between  the  lungs 
and  blood.  It  alst)  gives  a  more  complete 
discussion  of  tha  place  of  these  tests  in 
disabiUty  evaluation.  This  includes  the 
evidence  that  shbuld  be  obtained  before 
resorting  to  this  |jT)e  of  testing.  This  is 
an  important  cortsideration  because  the 
tests  are  highly  4)ecialized  and 
expensive  and  stould  be  used  only  in 
the  small  percentage  of  cases  in  which 
they  are  essenfidl. 

Numerous  cha  iges  are  also  being 
made  in  the  listii  gs  for  specific  lung 
diseases. 

Listing  3.02.  w  lich  currently  gives 
criteria  for  one  t;  pe  of  lung  condition,  is 
expanded  to  incl  ide  evaluation  of  the 
various  types  of  ung  conditions  that 
result  in  permani  nt  impairment  of 
breathing  or  of  tl  e  capacity  to  exchange 
gases  between  tli  e  lungs  and  blood.  This 


will  simplify  the  cross  referencing  of 
different  listings  that  are  based,  in  part, 
on  these  tests  and  will  give  a  more 
unified  presentation  of  how  the  values 
obtained  firom  breathing  tests  relate  to 
evaluation. 

In  addition  to  this  basic 
reorganization,  a  number  of  technical 
changes  are  included  in  the  revised 
listing.  Table  1.  the  table  for  chronic 
obstructive  pulmonary  disease,  contains 
technical  adjustments  to  make  the  two 
values  used  in  this  table  more 
consistent.  Revision  of  the  values  is  also 
being  made  to  make  them  more  accurate 
for  taller  individuals. 

Listing  3.02B  includes  the  evaluation 
of  spinal  curvatures  that  diminish 
breathir^r.  An  addition  to  this  listing 
specifles  that  when  the  spine  is 
deformed  to  the  extent  that  it  distorts 
height,  arm  span  should  be  substituted 
for  height  in  interpreting  the  results  of 
breathing  tests. 

The  data  for  the  measurement  of  gas 
exchange  in  Listing  3.02C  are  expanded 
to  include  values  for  testing  during 
controlled  exercise.  Another  revision  in 
this  section  will  recognize  the  influence 
of  air  pressure  differences,  because  of 
elevation,  on  the  tests  of  gas  exchange. 
Separate  tables  are  provided  based  on 
the  elevation  at  which  the  test  is 
performed. 

Listing  3.03  provides  for  the 
evaluation  of  chronic  asthma  by  giving 
criteria  for  the  frequency  of  attacks, 
their  severity,  and  the  presence  of 
remaining  symptoms  between  severe 
attacks.  Language  is  added  to  the  last 
sentence  of  section  B  of  this  listing  to 
emphasize  that  findings  between  attacks 
must  be  documented  by  medical 
examinations. 

A  significant  change  is  being  made  in 
Listing  3.09,  the  listing  that  gives  criteria 
for  mycotic  lung  infections.  Previously, 
this  type  of  infection  was  evaluated  by 
Endings  indicating  continuing  infection. 
The  change  provides  for  evaluation  of 
the  permanent  lung  damage  caused  by 
the  disease  after  the  acute  infection  is 
past.  This  revision  is  based  on  changing 
treatment  which  makes  it  improbable 
that  this  condition  will  meet  the  12- 
month  duration  required  for  a  finding  of 
disability.  (However,  an  evaluation 
approach  to  rare  cases  of  prolonged 
infection  is  contained  in  section  3.00B.) 

Listing  3.12,  the  Hsting  for  fistulas  that 
arise  from  the  pleura,  or  covering  of  the 
lung,  was  deleted.  It  is  now  obsolete 
because  of  surgical  and  medical 
treatment.  Fistulas  of  this  type  are  now 
often  of  short  duration  or,  if  prolonged, 
are  improved  to  the  extent  that  they  do 
not  reflect  the  severity  intended  when 
this  listing  was  first  published.  The 
existing  listings  now  provide  for 


adequate  evaluation  of  fistulas  on  the 
basis  of  the  primary  medical  conditions 
that  cause  them. 

4.00    Cardiovascular  System 

Section  4.00  is  an  introduction  to  the 
listings  for  heart  conditions  and  other 
vascular  diseases.  Several  items  in  this 
introduction  are  changed.  The  fourth 
paragraph  of  subsection  F.l  is  revised  to 
make  it  clear  that  descriptions  of 
electrocardiograms  are  not  sufficient  for 
disability  evaluation,  and  that  a  copy  of 
the  electrocardiogram  must  also  be 
submitted. 

A  sentence  is  added  after  the  second 
sentence  of  the  first  paragraph  of 
subsection  F.2  to  explain  that  a  type  of 
electrocardiogram  reading,  called  a 
posthyperventilation  tracing,  may  be 
essential  to  evaluate  people  with  certain 
medical  conditions. 

The  following  segment  was  deleted 
from  the  first  sentence  oi  subsection  G.2 
of  this  introduction:  "as  typified  by  the 
Bruce  protocol."  This  protocol,  a  well- 
known  procedure  used  in  treadmill 
testing  for  heart  conditions,  was  used  as 
an  example.  The  increasing  use  of 
treadmill  exercise  tests  in  the  medical 
management  of  heart  conditions  now 
makes  this  example  unnecessary. 

The  first  paragraph  of  subsection  G.3 
Usts  conditions  in  which  treadmill 
exercise  testing  should  not  be  obtained 
for  the  evaluation  of  heart  disease,  in 
most  cases  because  of  the  potential 
hazard.  Another  situation,  involving  the 
recent  onset  of  chest  pains  that  are 
considered  to  be  caused  by  a  heart 
condition,  is  added  to  the  first 
paragraph.  This  is  widely  recognized  by 
physicians  as  a  reason  for  delaying  this 
type  of  testing. 

A  sentence  is  added  at  the  end  of 
section  I  in  recognition  of  the  increasing 
use  of  echocardiography,  a  method  of 
determining  the  characteristics  of  heart 
conditions.  This  sentence  points  out  that 
this  method  may  not  be  a  conclusive  test 
for  specific  heart  conditions. 

Another  addition  to  this  introductory 
section  concerns  vascular  disease  of  the 
legs  rather  than  heart  disease.  This 
addition,  section  K,  gives  background 
material  on  how  a  medical  technique 
(Doppler  study)  is  used  for  the 
measurement  of  the  adequacy  of  blood 
circulation  in  the  legs. 

Section  A  of  Listing  4.04  contains 
technical  requirements  for  findings 
obtained  from  electrocardiograms  made 
during  exercise.  Two  revisions  to  the 
section  are  being  made — one  in  item  1, 
another  in  item  2.  Both  concern  one 
aspect  of  an  electrocardiogram,  called 
the  ST  segment.  The  first  revision 
provides  more  detail  on  the 
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measurement  of  this  aspect  of  the 
electrocardiopam;  the  second  ackb  an 
additional  characteristic  of  this 
measurement  that  can  verify  an 
abnormaUty  of  heart  function.  Listing 
4.04  is  also  being  revised  by  adding  in 
section  B  evidence  obtained  by  the 
radio-isotopic  method,  a  method  that  is 
being  increasingly  used  by  physicians  to 
determine  the  characteristics  of  heart 
abnormalities.  In  the  notice  of  proposed 
rulemaking,  this  revision  was  made  in 
section- D,  which  is  now  being 
eliminated. 

The  title  of  Listing  4.13  is  changed  to 
"Peripheral  arterial  disease."  This 
replaces  a  title  that  cited  two  common 
conditions  that  often  produce  severe 
impairment  because  of  decreased 
functioning  of  the  arteries  in  the  legs. 
The  new  title  makes  it  clear  that 
evaluation  under  this  listing  is  not 
restricted  to  conditions  with  these  two 
speciHc  diagnoses.  Section  B  of  Listing 
4.13  concerns  testing  the  adequacy  of 
blood  flow  in  the  legs  by  using  a 
technique  (Doppler  study)  that  detects 
blood  flow  by  sound  waves.  The 
required  values  from  this  test,  which  are 
now  contained  in  supplemental 
instructions,  are  being  included  in  the 
listing. 

5.00    Digestive  System 

Section  A  of  Listing  5.05  gives  one  of 
several  findings  used  to  confirm 
advanced,  chronic  liver  disease.  This  is 
based  on  bleeding  from  lesions  (varices) 
that  are  caused  by  liver  disease.  While 
this  is  usually  a  good  indicator  of 
disabling  liver  disease,  in  some  cases 
prolonged  periods  of  improvement  can 
occur  after  bleeding  of  this  type. 
Therefore,  this  section  is  revised  to  state 
that  when  bleeding  has  not  occurred  for 
3  years  at  the  time  disability  is  being 
considered,  this  factor  alone  will  not  be 
used  to  establish  that  liver  disease  is 
disabling.  A  similar  change  has  been 
made  in  section  B  of  this  listing.  In  this 
case,  the  need  for  surgery  for  these 
lesions  caused  by  Uver  disease  is  used 
as  a  measure  of  the  severity  of  the 
condition.  The  same  3-year  statement  is 
added  because  in  some  cases  prolonged 
improvement  occurs  after  this  surgery. 

Section  5.05F.1  uses  a  finding  of  fluid 
accumulation  in  the  abdomen  in 
combination  with  evidence  from  a  liver 
biopsy.  A  new  section,  D,  allows  this 
finding  to  be  used  in  the  absence  of  liver 
biopsy,  and  substitutes  for  equivalent 
meaning  a  requirement  that  the  fluid 
accumulation  must  be  present  for  a 
longer  period  of  time  than  is  required 
when  a  liver  biopsy  has  been  obtained. 
In  the  same  listing,  the  phrase  "for  at 
least  3  months"  is  added  at  the  end  of 
subsection  2  of  section  F.  This  corrects  a 


printiilg  omission  made  during  a  prior 
revision. 

Listing  5.08  uses  extreme  weight  toss 
as  a  measure  of  the  severity  of  diseases 
of  the  intestines  and  otiier  organs  of  the 
gastrointestinal  system.  Language  is 
added  to  the  heading  of  this  listing  to 
emphasize  that  the  weight  loss  must  be 
persistent.  This  addition  is  needed  to 
prevent  this  Hsting  from  being  applied  to 
gastrointestinal  coiniitions  which, 
though  severe,  are  subject  to  definite 
improvement  over  a  period  of  less  than 
12  months. 

7.00    Hemic  and  Lymphatic  System 

Section  7.00  is  an  introduction  to  the 
listings  for  blood  diseases.  A  sentence  is 
being  added  to  section  E,  the  part  of  this 
introduction  that  concerns  the 
evaluation  approach  to  acute  leukemia. 
This  addition  specifies  that  a  phase  of 
one  type  of  chronic  leukemia  should  be 
evaluated  in  the  same  manner  as  acute 
leukemia.  This  is  necessary  because  the 
usual  course  for  this  phase  of  chomic 
leukemia  is  similar  to  that  for  acute 
leukemia. 

An  additional  finding  showing  chronic 
anemia  is  added  to  the  listing  for  sickle 
cell  disease.  This  measure  of  chronic 
anemia,  added  as  section  C  of  Listing 
7.05,  is  already  included  in  the  listing  for 
sickle  cell  disease  for  children  under  18 
in  Part  B.  Its  inclusion  in  the  adult  hsting 
will  facilitate  proper  decisions  for  adults 
with  this  conditioB.' 

Listing  7.12,  the  listing  for  chronic 
leukemia,  retains  the  same  wording,  but 
the  concluding  references  to  other 
listings  are  being  changed,  with  the 
addition  of  references  to  Listings  7.11 
and  7.17.  This  is  made  necessary  by  the 
addition  of  another  listing,  7.17,  and  the 
additional  consideration  of  one  phase  of 
chronic  leukemia  discussed  in  the 
explanation  of  the  change  in  section 
7.00E.  See  the  explanation  of  the 
revision  of  section  7.00E  and  Listing  7.17 
for  a  further  understanding  of  the 
purpose  of  the  additional  references. 

Listing  7.16  provides  findings  for  a 
type  of  bone  tumor  that  produces 
changes  in  the  blood.  Reference  to 
pathological  bone  fracture,  fractures 
which  occur  without  definite  trauma, 
has  been  removed  iroia  section  A  of  the 
listing.  Another  listing.  1.11.  gives  more 
accurate  criteria  for  &s  condition  than 
provided  in  this  listing. 

A  new  listing,  7.17,  is  added  to 
recognize  the  treatment  of  severe 
anemias  and  blood  malignancies  by  the 
transplantation  of  bone  marrow.  It 
provides  for  consideratioo  of  the 
improvement  that  occurs  in  many  cases 
after  this  method  ef  treatmoit. 


9.00    Endocrine  System 

One  word  is  changed  in  section  C  ef 
Listing  9.08,  the  hsting  for  diabetes 
meUitus.  The  word  "vascular"  is 
replaced  with  "arterial.  "  because  this 
condition  is  caused  by  disease  of  the 
arterial  system  in  the  legs  rather  than  in 
the  veins  of  the  legs. 

10.00    Multiple  Body  Systems 

As  previously  explained,  under  the 
subheading  "Study  of  the  Disability 
Program"  in  this  preamble,  the  revisions 
which  we  had  proposed  to  make  to  the 
Multiple  Body  Systems  are  not  being 
made.  However,  for  the  reason  given  in 
that  section  of  this  preamble,  the  table 
in  paragraph  E  of  Listing  10.10  is  being 
modified. 

11.00    Neurological 

Section  11.00  is  an  introduction  to  the 
Hstings  for  the  evaluation  of 
neurological  impairments.  Item  A  of  this 
introduction  includes  the  approach  to 
the  evaluation  of  epilepsy.  Additional 
language  added  to  the  third  paragraph 
specifies  that  a  medical  test 
(determination  of  drug  levels  in  the 
blood  serum)  must  be  considered  in 
determining  whether  prescribed 
medication  for  seizures  is  being  taken. 
This  revision  is  necessary  because  of 
the  increasing  ability  to  control  seizures 
by  using  proper  drug  therapy  regimens. 
Item  B  of  this  introduction  concerns 
brain  tumors,  which  often  cause 
disability  by  affecting  the  nervous 
system.  A  change  in  the  first  sentence  of 
section  B  of  this  introduction  points  out 
that  the  diagnosis  and  persistence  of 
brain  tumors  should  be  determined 
before  applying  the  findings  in  the 
neurological  listings.  The  hstings  used  to 
evaluate  brain  tumor  provide  only 
decriptions  of  signs,  symptoms  and 
findings.  These  descriptions  cannot  be 
used  without  consideration  of  the 
specific  type  of  tumor  involved,  because 
characteristics  of  these  tumors  vary. 
Some  respond  rapidly  to  surgery  or 
other  treatment  and  the  neurological 
findings  in  the  listings  may  in  some 
cases  be  temporary.  A  change  is  also 
being  made  in  the  last  sentence  of 
section  B  of  the  introduction.  The  word 
"benign"  is  removed  from  before  the 
word  "tumor."  For  certain  brain  tumors, 
the  distinction  between  benign  and 
malignant  tumors  may  be  controversial, 
but  tihe  distinction  is  not  important  for 
the  proper  use  of  the  listing. 

After  we  consulted  with  an 
organization  concerned  with  multif^ 
sclerosis,  we  are  making  several 
changes  for  the  evaluation  of  that 
disease.  A  new  11.00E  has  been  added 
to  the  preface  to  describe  the  criteria; 
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for  evaluating  multifile  sclerosis  found  in 
listing  11.09.  And  a  nfew  paragraph  "C." 
has  been  added  to  lii  ting  11.09,  to 
provide  criteria  for  e  /aluating  the 
impairment  of  indivi(  iuals  who  do  not 
have  muscle  weakness  or  other 
significant  disorgani;  ation  of  motor 
function  at  rest,  but  \  /ho  do  develop 
muscle  weakness  on  activity  as  a  result 
of  fatigue. 


Proposed  Rule 
these  revisions  of 


12.00    Mental  Disoners 

Since  the  Notice  of  1 
Making  pertaining  to 
the  Listing  of  Impaiments  in  general 
was  published  on  Ma  y  6, 1982  (47  FR 
19620).  Pub.  L  98-46C  was  enacted  on 
October  9, 1984.  Sect^n  5  of  this  law 
requires  the  Secretar  -  to  revise  the 
criteria  embodied  un(  ler  the  category 
"Mental  Disorders"  i|  the  Listing  of 
Impairments  in  affection  the  date  of  the 
enactment  of  Pub.  L.  ^8-460.  On 
February  4, 1985.  a  cohiplete  revision  of 
the  mental  disorder  listings  contained  in 
12.00  of  the  Listing  of  Impairments  was 
published  in  the  Federal  Register  (50  FR 
4948)  as  proposed  amiendments  along 
with  a  Notice  of  Proposed  Rule  Making 
providing  for  a  45  dajjcomment  period 
ending  on  March  21, 1985.  Interested 
persons,  organization^,  and  groups  were 
invited  to  submit  datai.  views,  or 
argimients  pertainingjo  those  proposed 
amendments  during  tfte  45-day  comment 
period.  Careful  consiqeration  was  given 
to  all  the  comments  sitbmitted,  and  final 
rules  to  the  12.00  Mental  Disorders  of 
the  Listing  of  Impairments  were 
published  in  the  Fedei  al  Register  (50  FR 
35038)  on  August  28, 1  )85. 

13.00    Neoplastic  Dis  ?ases 

Several  changes  art  being  made  in 
section  C  of  the  introd  action  to  the 
listings  for  the  evalual  ion  of  neoplastic 
diseases.  In  the  first  a  id  fourth 
paragraphs,  wording  (jianges  are  being 
made  that  do  not  charge  the  substance. 
An  added  fifth  paragraph  states  that  the 
neoplastic  listings  do  iot  apply  in  cases 
where  the  original  tun^r  and  any  spread 
from  it  have  disappeared  for  3  or  more 
years.  Although  the  corditions 
described  in  these  listkigs  are  those  in 
which  improvement  isjunlikely,  varying 
responses  to  therapies)  make  this  time 
qualification  necessary. 

Listing  13.03  is  being  revised  to  ensure 
there  will  be  no  misunderstanding  of  the 
extent  of  tumor  spread  that  is  intended. 
The  reference  to  lympl  nodes  in  section 
B  is  replaced  with  a  reference  to  the 
specific  nodes  intended — the  regional 
lymph  nodes.  Similar  changes  are  made 
in  Ustings  13.21C,  13.2iB.  and  13.28B. 

Listing  13-13,  which  brovides  for  the 
evaluation  of  malignant  lung  tumors,  is 
being  revised  to  reflect  current  medical 
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knowledge  about  the  expected  course  of 
different  types  of  lung  tumors.  Sections 
D  and  E  of  this  listing  provide  di^erent 
standards  based  on  the  extent  of  tumor 
spread,  depending  on  the  type  of  tumor 
shown  by  cell  examination. 

Section  A  of  Listing  13.16  previously 
provided  different  standards  for  tumors 
of  the  esophagus,  depending  on  the 
location  of  the  tumors,  with  evidence  of 
greater  tumor  spread  being  required  for 
those  located  in  the  lower  part  of  the 
esophagus.  The  revision  eliminates  the 
separate  requirement.  Program  and 
general  medical  experience  have  not 
shown  that  there  are  sufficient 
differences  in  the  course  of  these  tumors 
to  justify  a  requirement  of  greater 
spread  for  tiunors  located  in  the  lower 
part  of  the  esophagus. 

The  requirement  in  Listing  13.19, 
section  C,  for  one  type  of  tumor  of  the 
bile  ducts  is  being  revised.  Evidence  of 
the  extension  of  this  tumor  from  the 
original  location  is  no  longer  being 
required.  This  is  based  on  additional 
medical  data  showing  the  usual  course 
of  tiunors  in  this  area. 

In  Listing  13.21,  a  change  is  also  being 
made  in  section  B  to  specify  the  type  of 
tiunor  spread  required. 

Two  additional  listings  are  provided 
for  this  body  system:  13.29,  which  gives 
evaluation  criteria  for  one  type  of 
malignant  tumor  of  the  penis;  and  13.30, 
which  gives  criteria  for  the  vulva.  The 
requirements  for  both  are  based  on  the 
expected  course  of  these  conditions, 
considering  available  treatment 

Revisions  to  Part  B  of  Appendix  1 

101.00    Musculoskeletal  System 

Listing  101.02  gives  findings  for 
children  with  rheumatoid  arthritis. 
Section  A  of  this  listing  formerly 
specified  that  signs  of  joint 
inflammation  must  persist  or  recur 
despite  8  months  of  medical  treatment. 
This  period  is  changed  to  3  months,  the 
period  now  specified  for  the  comparable 
adult  listing,  which  is  sufficient  time  to 
establish  a  chronic  condition  for  the 
purpose  of  disability  evaluation. 

102.00    Special  Senses  and  Speech 

As  previously  explained  under  the 
subheading  "Study  of  the  Disability 
Program"  in  the  preamble,  the  revisions 
which  we  had  proposed  to  make  to  the 
Special  Senses  and  Speech  listings  are 
not  being  made. 

106.00    Genito-Urinary  System 

Listing  106.02  provides  laboratory 
values  for  the  evaluation  of  chronic 
kidney  disease  in  children.  We 
eliminated  use  of  BUN  findings  because 
creatinine  findings  are  more  reliable  for 


assessing  severity  of  chronic  kidney 
disease.  We  also  made  the  creatinine 
clearance  valves  more  restrictive  and 
added  a  3-month  duration  requirement 
to  ensure  against  erroneous  allowances 
for  children  who  have  acute  illness 
which  is  not  expected  to  persist  for  12 
months. 

112.00    Mental  and  Emotional 
Disorders 

The  name  of  the  well-known 
intelligence  test  (Wechsler  Intelligence 
Scale  for  Children)  referred  to  in  this 
preface  is  being  changed  to  show  the 
name  for  the  lastest  version  of  this  test 
(Wechsler  Intelligence  Scale  for 
Children-Revised). 

113.00    Neoplastic  Diseases,  Malignant 

Listing  113.02  provides  medical 
criteria  for  malignant  tumors  that 
involve  the  lymph  system.  Section  A  of 
this  listing  is  being  revised  to  provide 
separate  criteria  for  Hodgkin's  disease. 
The  revision  states  that  Hodgkin's 
disease  must  be  shown  to  be 
orogressive  and  uncontrolled  by 
prescribed  therapy.  General  medical 
experience  over  the  past  several  years 
has  shown  increasingly  successful  • 
treatment  of  this  condition. 

Public  Comments 

Subsequent  to  the  publication  of  the 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (47  FR  19620)  on  May  6. 
1982,  we  mailed  copies  to  State 
agencies,  national  organizations  and 
other  parties  interested  in  the 
administration  of  the  title  II  and  title 
XVI  disability  programs.  As  part  of  our 
outreach  efforts,  we  invited  comments 
from  State  disability  deten^ination 
services,  national  organizations 
representative  of  disabled  persons,  their 
advocates,  and  service  providers.  We 
also  invited  comments  from  various 
health  and  medical  associations  as  well 
as  from  law  and  legal  service 
organizations.  We  received  over  500 
comments  pertaining  to  specific  changes 
which  we  had  proposed.  Some 
commenters  addressed  a  large  number 
of  issues  pertaining  to  changes  under 
many  different  body  systems.  The 
majority  of  comments  were  from  people 
and  organizations  whose 
responsibilities  and  interests  require 
them  to  have  some  expertise  in  the 
evaluation  of  impairments.  Many  were  . 
from  sources  with  specialized  medical 
background.  Most  of  the  comments  we 
received  concerned  the  specific 
evaluation  criteria  for  particular 
impairments  contained  in  the  Listing  of 
Impairments. 
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We  have  carefully  considered  all  the 
comments  and  have  adopted  some  of 
the  recommendations.  These  changes 
are  identified  in  the  following  discussion 
of  issues  which  were  raised  in  the 
conunents. 

Except  for  those  comments  pertaining 
to  the  Listing  in  general,  we  discuss 
these  comments  under  the  appropriate 
body  system  headings.  Many  of  Uie 
written  comments  we  received 
necessarily  had  to  be  condensed, 
summarized,  or  paraphrased.  However, 
we  attempted  to  express  everyone's 
views  adequately  and  to  respond  to  the 
issues  raised. 

Part  A  of  Appendix  1 

1.  Musculoskeletal  System 

Comment  Conmients  from  a 
professional  organization  question  how 
Listing  1.02  provides  for  the  evaluation 
of  seronegative  forms  of  inflammatory 
arthritis. 

Response:  The  title  of  this  listing,  by 
the  use  of  the  wording  ".  .  .  and  other 
inflammatory  arthritis,"  indicates  active 
inflammatory  arthritis  from  any  cause 
can  be  evaluated  under  this  listing.  The 
laboratory  findings  in  part  B  of  this 
listing  do  not  relate  only  to  rheumatoid 
arthritis  characterized  by  laboratory 
findings  related  to  the  presence  of 
typical  antibodies.  The  sedimentation 
rate  is  often  elevated  in  other  types  of 
arthritis  and  serves  to  meet  this  listing. 
When  the  sedimentation  rate  is  not 
elevated  and  the  signs  of  severe  joint 
inflammation  described  in  part  A  are 
present,  findings  that  confirm  one  of  the 
many  disease  processes  that  can  be  the 
cause  are  used  to  establish  disability  on 
the  basis  that  the  condition  is  equal  to 
the  severity  of  this  listing. 

Comment:  A  professional  society 
commented  that  a  speciBc  value  should 
be  stated  for  the  serologic  test  cited  in 
part  B  of  Listing  1.02. 

Response:  We  currently  specify  only 
that  this  test  must  be  positive  for  the 
rheumatoid  factor.  In  view  of  the 
relationship  of  this  test  with  part  A  of 
the  listing,  we  do  not  believe  a  more 
stringent  requirement  is  necessary.  Part 
A  of  this  hsting  requires  persistent  signs 
of  severe  joint  inflammation.  When 
these  inflammatory  signs  are  present,  a 
positive  serologic  test  gives  adequate 
confirmation  of  active  arthritis. 

Comment:  A  comment  from  a 
professional  medical  organization 
suggested  that  Listing  1.03  should 
contain  a  reference  to  "persistent 
disabling,  measurable  weakness  or 
dysfunction." 

Response:  The  current  language  in  this 
listing,  by  referring  to  limitations  of 
standing  and  walking,  accomplishes  the 


same  purpose  as  the  language  suggested 
in  this  comment. 

Comment:  Comments  from  a 
department  of  State  government 
observed  that  certain  general 
statements,  such  as  "severely  limiting 
ability  to  walk  and  stand"  in  1.03,  could 
prove  difficult  to  apply.  This  commenter 
concedes,  however,  that  it  is 
questionable  whether  more  precise 
deBnitions  can  be  provided  in  these 
instances.  Several  other  commenters 
also  questioned  these  statements. 

Response:  It  is  our  goal  to  provide 
listings  that  are  as  precise  as  possible. 
For  certain  conditions,  however,  the 
medical  findings  must  be  supplemented 
by  statements  of  function  in  order  to 
express  the  level  of  severity  intended  for 
the  condition. 

Comment.  A  department  of  a  State 
government  stated  that  the  changes  in 
Listing  1.02, 1.03,  and  1.10  will  result  in 
the  denial  of  persons  with  disabling 
conditions.  Aiiother  comment  on  Listing 
1.03  stated  that  this  listing  gives  no 
emphasis  to  multiple  finger  joint 
disability. 

Response:  The  change  in  1.02A  should 
cause  no  change  in  a  finding  of 
disability  as  compared  to  the  former 
requirements.  This  change  only  clarifies 
that  inflammation  in  multiple  finger 
joints  (which  could  be  as  few  as  two 
joints  on  one  hand)  does  not  meet  this 
part  of  the  listing.  It  is  rare  for  a  person 
with  findings  of  active  rheumatoid  joint 
inflammation  to  have  inflammation 
confined  to  a  few  finger  joints.  If  this 
should  occur,  however,  it  is  not 
consistent  with  the  level  of  generalized 
joint  involvement  intended  by  this 
section.  Finger  inflammation,  without 
the  similar  involvement  of  the  larger 
joints,  can  constitute  a  disabling 
impairment,  but  the  determination  in 
this  case  requires  consideration  of  the 
number  and  location  of  the  finger  joints 
involved  in  the  individual  case. 

The  revision  in  1.02B4  makes  no 
change  in  the  severity  requirements.  It 
merely  adds  another  test  that  can  be 
used  to  verify  active  arthritis.  All  the 
prior  tests  have  been  retained  and  only 
one  must  be  met. 

The  change  in  1.03  that  eliminates 
arthritis  of  the  ankle  as  a  consideration 
may  have  a  small  impact  on  the  number 
of  individuals  who  meet  the  criteria  of 
this  listing.  This  is  justified,  however, 
because  arthritis  in  the  ankle  joint  does 
not  result  in  the  extent  of  loss  of 
function  as  arthritis  in  the  hip  or  knee. 
These  cases  must  be  evaluated 
individually  to  determine  the  degree  of 
impairment  in  each  case. 

We  do  not  believe  this  revision  of 
I.IOC  would  have  had  a  significant 
impact  on  the  number  of  individuals 


who  would  have  been  allowed  benefits 
under  this  listing.  Usually,  complications 
that  prevent  the  efiective  use  of  the 
lower  limb  prosthesis  result  in  a  gait 
impairment  that  requires  more  support 
than  that  provided  by  a  cane.  As 
previously  stated  under  the  subheading 
"Study  of  the  Disability  Program"  in  this 
preamble,  however,  this  proposed 
revision  is  not  being  implemented.  The 
primary  focus  of  this  listing  is,  in  any 
case,  on  the  severity  of  the  complication 
that  prevents  effective  ambulation  with 
a  prosthesis.  Retaining  the  present 
criteria  will  preclude  any  possibility  that 
applicants  may  not  receive  full 
consideration  under  this  listing  because 
they  are  using  a  cane  rather  than 
assistive  devices  that  support  both 
shoulders. 

Comment  One  commenter  stated  that 
the  requirement  for  sensory  and  motor 
"loss"  in  the  listing  for  spinal  disorders, 
1.05,  could  be  interpreted  to  mean  a  total 
loss,  which  seldom  occurs  in  these 
conditions. 

Response:  This  language  has  been 
used  for  many  years,  and  such  an 
interpretation  has  not  surfaced,  the 
extreme  rarity  of  total  motor  loss  due  to 
this  condition  makes  this  interpretation 
unlikely. 

Comment  Another  comment, 
concerning  sections  l.OOB  and  1.05B1, 
states  that  the  amount  of  disability  in 
spinal  conditions  does  not  clearly 
correlate  with  the  percentage  of 
compression. 

Response:  Section  l.OOB  does  not 
discuss  disability  in  terms  of 
compression.  Section  1.05B1  does  cite 
loss  of  height  of  a  vertebral  body  in 
association  with  compression  fractures. 
However,  this  is  used  as  one  of  the 
findings  to  confirm  severe  osteoporosis, 
not  as  the  primary  finding  that  shows 
the  severity  of  the  impairment  This  loss 
of  height  must  be  associated  with  a 
spontaneous  compression  fracture. 

Comment  A  comment  from  a 
professional  medical  association 
concerned  the  statement  in  Listing  1.08 
which  specifies  that  at  least  two  acute 
episodes  of  osteomyelitis  must  have 
occurred  in  the  5  months  before 
adjudication.  The  comment  questions 
whether  it  is  realistic  to  consider 
osteomyelitis  to  be  chronic  until  it  has 
persisted  for  6  months. 

Reponse:  The  purpose  of  this  part  of 
the  listing  is  to  establish  criteria  that 
give  a  reasonable  likelihood  that  the 
impairment  will  persist.  Whether  the 
period  of  activity  is  5  months  or  6 
months  is  necessarily  somewhat 
indefinite  and  either  period  would  result 
in  essentially  the  same  cases  being 
found  to  meet  this  Usting.  In  any  event. 
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this  listing  requires  a  medical  judgment 
that  the  conditionjis  expected  to  last  for 
at  least  12  monthi. 

Comment.  A  leoal  assistance  group 
stated  that  the  change  in  the  listing  for 
osteomyelitis  (1.0t)  would  be 
detrimental  to  pei  sons  now  receiving 
benefits  and  shou  d  be  applied  for 
current  claims,  buli  not  retroactively. 

Response:  No  revision  will  be  applied 
retroactively  in  th^  sense  that  a  past 
determination  will  be  reexamined  and 
reversed.  The  onlj  change  in  this  listing 
is  the  deletion  of  one  of  the  signs  of 
active  osteomyeliCs.  i.e.,  drainage. 
Other  signs  andJHndings — heat, 
redness'  swelling,  lleucocytosis,  or 
increased  sedimentation  rate — are 
retained.  If  upon  current  examination 
these  are  not  present,  there  is 
considered  to  be  no  basis  for  a  finding 
of  disability  due  tq  active  osteomyelitis. 
The  deletion  of  drainage  was  to 
eliminate  under  this  listing 
consideration  of  apmall  number  of 
cases  in  which  there  continued  to  be 
occasional  episodes  of  minimal  drainage 
from  a  previous  si|e  of  active 
osteomyelitis.  It  sl^ould  also  be  noted 
that  this  listing  peikains  only  to  the 
limitations  resulting  from  active 
infection.  Osteomyelitis  can  also  result 
in  pennanet  musci^loskeletal  damage. 
Impairments  from  (his  type  of  damage 
are  evaluated  separately.  ' 

Comment.  A  comment  on  the  listing 
for  leg  amputation  11.10)  proposed  that 
this  listing  should  also  refer  to 
complications  of  ai  nputation  that  require 
the  use  of  a  wheelc  hair. 

Response:  This  I  sting  requires  that 
the  complications  torn  a  single  leg 
amputation  must  be  sufficiently  severe 
to  require  the  use  of  obligatory  assistive 
^tches  or  a  walker. 

I  the  suggested 
j  are  aware  that 
complications  reqiiring  a  wheelchair  or 
necessitating  bed  c  onfinement  are  even 
more  severe  and  w  ould  meet  the 
requirements  of  thi  i  listing. 

Comment.  A  professional  association 
concerned  with  physical  medicine  and 
rehabilitation  sugg^ted  that  the 
evaluation  of  disorders  of  the  spine 
should  include  a  requirement  that  the 
condition  must  persist  despite 
comprehensive  rehabilitation 
management.  I 

Response-.  The  r^uirement  is  that  the 
listed  abnormalities  persist  for  at  least  3 
months  despite  prescribed  therapy  and 


devices  such  as  cr 
We  have  not  adopi 
change  because  wfl 


are  expected  to  las 


avoids  having  the  t  dministration 

prescribe  a  specific 

complex  condition. 

improves  because  of  comprehensive 

rehabilitation  management,  or  other 


JMI 


12  months.  This 


reasons,  that  improvement  will  be 
evaluated. 

Comment  The  organization  in  the 
preceding  comment  also  suggested  that 
the  reference  to  "orthopedic"  in  the 
fourth  paragraph  of  l.OOB  should  be 
changed  to  "musculoskeletal." 

Response:  We  believe  that  the  word 
musculoskeletal  would  be  too  vague. 
Orthopedic  examination  has  a  meaning 
that  is  generally  understood  by 
physicians  and  best  describes  the 
findings  we  require  for  these  back 
disorders.  The  use  of  the  word 
orthopedic  is  not  meant  to  designate 
that  an  orthopedic  specialist  must 
supply  the  findings.  Basic  orthopedic 
findings  are  common  to  several  medical 
specialties  and  internal  medicine  as 
well. 

Comment  A  legal  services  group 
commented  that  10  substantive  changes 
in  the  musculoskeletal  system  were  not 
explained  when  the  proposed  rules  were 
published  and  that  these  unexplained 
changes  provide  more  restrictive 
requirements  and  thus  violate  the  intent 
of  the  Administrative  Procedure  Act. 

Response:  All  but  five  of  these 
changes  involve  the  addition  of 
adjectives,  such  as  the  modification  of 
"activity"  by  "clinical"  in  Listing  1.02. 
These  changes  do  not  alter  the  basic 
criteria  of  these  listings. 

The  other  changes  are  more 
significant.  In  Listing  1.02,  the  signs  of 
rheumatoid  inflammation  of  a  joint  no 
longer  include  "heat."  This  change  does 
not  introduce  a  more  restrictive 
requirement,  however,  but  rather 
facilitates  determinations  under  this 
listing.  Heat  has  been  found  to  be  an 
equivocal  finding  because  it  is  difficult 
to  detect  with  certainty  on  physical 
examinations  and  is  not  reported 
regularly.  It  was.  therefore,  deleted,  and 
only  two  signs  of  joint  inflammation, 
swelling  and  tenderness,  are  retained  in 
the  revision. 

Another  change  in  this  listing  is  that 
joint  inflammation  must  be  present  "on 
current  physical  examination."  This 
does  not  introduce  a  new  requirement, 
but  emphasizes  the  intent  of  this  listing, 
that  is,  that  joint  inflammation  must 
persist  for  at  least  3  months  and  until 
the  time  the  determination  is  made,  if 
that  time  is  before  12  months  from  onset. 

It  was  explained  when  the  proposed 
rules  were  published  that  arthritis  of  the 
knees  and  hip  was  being  combined  in  a 
single  section  of  this  listing,  eliminating 
the  separate  section  for  ar^ritis  of  the 
hip  joint.  In  this  new  section,  x-ray 
evidence  of  joint  changes  characteristic 
of  arthritis  is  required  for  either  the  hip 
or  knee  joint,  while  the  prior  listing 
required  x-ray  evidence  for  the  hip  joint 
but  not  the  knee.  We  do  not  regard  this 


as  a  requirement  that  makes  this  listing 
more  restrictive.  When  the  physical 
findings  required  by  both  the  former  and 
the  revised  listing  (subluxation, 
contracture,  ankylosis  or  instability  of 
the  knee  joint]  are  present,  it  is  expected 
that  the  x-ray  findings  described  will 
also  be  present.  The  x-ray  findings  only 
ensure  that  the  impairment  is  caused  by 
permanent  joint  changes  rather  than  a 
less  serious  or  a  temporary  condition. 
The  other  change  in  this  listing  is  an 
addition  that  states  that  the  joint 
changes  described  by  the  criteria  must 
markedly  limit  the  ability  to  walk  and 
stand.  This  merely  expresses  the  impact 
on  physical  capacity  that  is  logically 
intended  by  this  listing. 

A  change  in  section  A  of  Listing  1.04 
adds  a  requirement,  and  this  should 
have  been  explained  when  the  proposed 
rules  were  published.  This  addition  will 
have  little  effect,  however,  on  the 
percentage  of  persons  who  are  allowed 
benefits  under  this  listing.  The  basic 
purpose  of  the  criteria  in  this  section  is 
to  identify  persons  who  cannot  raise 
their  arms  high  enough  to  perform  work- 
related  functions.  The  prior  listing 
measures  this  by  the  inability  to  abduct 
the  arms  to  90  degrees,  abduction 
meaning  the  arms  are  extended  at  the 
side  of  the  body.  The  added 
requirement,  forward  flexion,  retains  the 
same  degree  of  restriction.  90  degrees, 
but  with  the  arms  extended  to  the  front. 
Requiring  the  measurement  in  both 
planes  gives  greater  surety  that  the 
restriction  is  due  to  permanent  joint 
changes  resulting  from  arthritis,  rather 
than  from  a  less  severe  condition. 

In  Listing  1.08,  the  listing  for 
osteomyelitis,  the  statement  "expected 
to  last  12  months"  was  added.  This  is 
only  a  restatement  of  the  duration 
requirement  found  in  the  law.  It  was 
added  to  this  listing,  and  several  others, 
because  we  wished  to  emphasize  the 
need  to  judge  duration,  since  the 
impairment  involved  is  one  that  would 
ordinarily  be  expected  to  improve 
within  12  months. 

2.  Special  Senses  and  Speech 

Comment:  Comments  from  a 
professional  organization  pointed  out 
that  evidence  from  optometrists  can  be 
used  to  determine  the  extent  of  the  loss 
of  vision.  This  organization  goes  on  to 
say  that  in  the  2.00  and  102.00  sections 
references  are  made  to  "ophthalmology" 
or  "ophthalmologic,"  which  are  words 
derived  from  a  medical  specialty 
practiced  by  medical  doctors,  and  thus 
could  be  interpreted  to  mean  that 
measurements  of  vision  by  optometrists 
are  not  acceptable. 
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Response:  Reports  of  visual  loss  from 
optometrists  are  routinely  accepted  in 
our  program,  and  the  valMity  of  these 
Hndings  is  acknowledged  in  the 
regulations  (S  404.1513)  to  which  the 
Listing  of  Impairments  is  an  appendix. 
We  do  not  believe  there  can  be  any  fair 
inference  that  this  evidence  is  not 
acceptable;  therefore,  the  title  of  2.00A 
has  not  been  changed.  In  this  case 
"ophthalmology"  best  describes  the 
material  in  this  section.  The  reference  to 
"ophthalmologic  disorder"  in  section 
102.00A  (third  paragraph)  has  been 
changed  to  "visual  disorder,"  since  the 
latter  is  clearly  more  logical. 

Comment:  The  organization  in  the 
preceding  comment  also  questioned,  for 
the  same  reason,  the  use  of  the  word 
"medical"  at  several  points  in  these 
sections. 

Response:  The  word  "medical"  is  used 
in  this  section,  and  others,  as  an 
adjective  in  such  terms  as  "medical 
evidence."  It  is  used  in  a  general  sense 
and  does  not  mean,  nor  do  we  believe  it 
is  generally  interpreted  to  mean, 
evidence  exclusively  from  medical 
doctors.  There  is  no  equivalent 
substitute  for  the  word  and  it  has  been 
retained. 

Comment-  One  commenter  questioned 
the  distinction  made  between  spectacle 
lenses  and  contact  lenses  in  section  2.00. 
asking  whether  it  wouldn't  be  necessary 
to  remove  either  type  of  lens  during 
visual  testing. 

Response:  This  distinction  is  made  for 
only  one  type  of  visual  testing,  the 
testing  of  the  field  of  vision,  ^at  is,  the 
extent  of  vision  in  all  directions.  While 
the  spectacle  lenses  prevent  proper 
evaluation  of  the  peripheral  part  of  this 
field,  contact  lenses  do  not  and  need  not 
be  removed. 

Comment:  A  professional  organization 
concerned  with  the  neurological 
conditions  pointed  out  that  the  type  of 
test  (perimetry)  required  by  section 
2.00A3  to  determine  the  extent  of  visual 
fields  is  not  necessary  for  a  certain  type 
of  visual  field  loss  (hemianopsia)  that  is 
of  neurological  origin. 

Response:  The  type  of  visual  testing 
described  jn  section  2.00A3  is  needed 
for  the  vast  majority  of  cases  in  which 
visual  field  testing  is  obtained.  The 
specific  type  of  visual  field  loss  to  which 
this  organization  refers  is  found  in  only 
a  small  proportion  of  these  claims. 
When  this  type  of  visual  loss  is  present, 
it  is  likely  that  the  condition  causing  the 
loss,  such  as  a  brain  tumor,  will  be  the 
focus  of  disability  evaluation. 

Comment:  An  organization 
representing  persons  with  retinitis 
pigmentosa,  a  common  cause  of  visual 
impairment,  stated  that  the  criteria 
should  include  consideration  of  another 


result  of  this  condition:  night  blindness 
and  the  inability  to  see  in  dimly  lit 
places. 

Response:  This  does  constitute  an 
additional  limitation  for  people  with  this 
condition.  It  is  not  the  type  of  limitation, 
however,  that  is  consistent  with  the 
purpose  of  the  Listing  of  Impairments, 
which  is  to  identify  limitations  that 
prevent  all  types  of  work.  Since  this 
limitation  a^ects  only  certain  types  of 
work  in  particular  environments,  it  is 
more  appropriate  to  consider  it  in  the 
vocational  phase  of  evaiuation.  which  is 
explained  in  this  preamble  in  items  4 
and  5  under  the  heading  "How  We  Use 
the  Listing." 

Comment:  A  professional  organization 
commented  that  a  medical  examination 
by  a  qualified  otolaryngologist  should  be 
obtained  for  any  case  involving  an 
impairment  of  hearing,  speech,  or 
balance.  A  similar  comment  from 
another  organization  stated  that  all 
communication  problems  should  be 
evaluated  by  a  speech-language 
pathologist  and  an  audiologist. 

Response:  We  have  never  specified 
that  findings  for  these  impairments  must 
be  from  a  particular  medical  specialty 
and  continue  to  believe  that  this  is  a 
sound  and  economical  approach. 
Medical  conditions  in  the  areas 
mentioned  in  this  comment  differ  greatly 
in  their  complexity  and  completely 
persuasive  evidence  is  sometimes 
obtained  from  treating  practitioners  who 
are  not  specialists  in  the  field  of 
otolamygology.  Every  medical 
determination  is  reviewed  by  a 
physician,  and  when  evidence  in 
addition  to  that  submitted  by  treating 
sources  is  needed,  an  examination  is 
arranged  with  a  practitioner  whose 
qualifications  are  appropriate  for  the 
type  of  findings  required. 

Comment:  The  organization  in  the 
preceding  comment  also  suggested  that 
when  speech  is  produced  by  the  aid  of  a 
mechanical  or  electronic  device,  the 
need  for  manual  operation  of  the  device 
and  other  limitations  of  its  use  should  be 
considered  in  the  determination  of 
disabihty. 

Response:  Although  these  limitations 
can  be  considered  in  the  vocational 
phase  of  evaluation,  as  explained  in  this 
preamble  under  the  heading  "How  We 
Use  the  Listing,"  they  are  not 
appropriate  for  the  listings  because  they 
would  interfere  with  the  performance  of 
certain  types  of  jobs  but  may  not  cause 
severe  limitation  in  the  performance  of 
many  others. 

Comment:  An  association  pointed  out 
that  when  certain  types  of  eye 
movements  are  present, 
electronystagmography  may  be  of  little 
or  no  value. 


Response:  This  test  is  cited  in  2.00B2. 
which  gives  the  general  approach  to  the 
evaluation  of  Meniere's  disease  and 
similar  conditions.  While  this  comment 
is  correct,  this  test  is  of  value  for  many 
of  these  cases.  There  are  variations  in 
many  medical  conditions  that  diminish 
or  negate  the  value  of  tests  and  findings 
that  we  cite  throughout  the  listings  in  all 
body  systems.  Such  situations  must  be 
identified  by  program  physicians  who 
evaluate  disability  cases,  and  the 
determination  must  be  based  on  the 
evidence  that  is  appropriate  in  the 
particular  case. 

Comment-  A  number  of  comments 
concerned  technical  specifications  for 
the  listings  for  hearingand  speech 
impairments. 

Response:  The  comments  primarily 
concern  the  methods  and  conditions  for 
tests  of  hearing  and  speech.  These 
comments  will  be  considered  in  future 
revisions  of  the  Listing  of  Impairments, 
which  will  be  submitted  for  pubUc 
comment  through  notice  of  proposed 
rulemaking  procedures. 

3.  Respiratory  System 

Comment-  Two  professional 
organizations  commented  that  the 
appproach  to  respiratory  conditions  in 
the  3.00  section  does  not  ensure  that  all 
severe  cases  will  be  identified.  For 
example,  a  few  individuals  may  have 
normal  breathing  tests  and  normal  x-ray 
findings  and  yet  have  a  severe 
impairment  of  gas  exchange,  an  others 
may  have  impairments  arising  horn 
pulmonary  vascular  disease  or 
desquamative  interstitial  pneumonia 
that  may  not  be  detected.  Another 
comment  mentioned  that  the  multiple 
effects  of  pulmonary  disease  are 
complex. 

Response:  The  cardivascular  listing 
provide  consideration  of  some  of  the 
complicating  features  of  pulmonary 
vascular  disease.  However,  any 
structured  approach  to  the  complex  area 
of  pulmonary  disease  cannot  completely 
encompass  all  situations.  We  believe 
that  this  section  has  been  improved  as  a 
result  of  changes  made  on  the  basis  of 
public  comments.  There  is  also 
versatility  within  this  approach.  Unusual 
cases  can  be  allowed  on  the  basis  of 
equaling  the  severity  of  a  listing,  and  the 
fact  that  physicians  participate  in  all 
determinations  ensures  recognition  of 
atypical  cases.  There  are  also 
established  procedures  for  referring 
problem  cases  to  specialists  in 
pulmonary  disease  and  pulmonary 
testing. 

Comment-  One  contributor 
commented  that  it  was  unclear  when 
ventilatory  function  tests  that  are 
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performed  without  bronchodilation  can 
be  used. 

Response:  The  fallowing  passage  in 
section  3.00D  of  th^  proposed  rules 
published  on  May  i,  1982.  concerns  this 
issue:  "These  stud  es  should  be  repeated 
after  administraticn  of  a  nebulized 
bronchodilator  unless  the 
prebronhodilator  vjalues  are  80  percent 
or  more  of  predicted  normal  values  or 
the  use  of  bronchooilators  is 
contraindicated.  The  values  in  tables.  I. 
11.  and  III  assume  tjiat  the  ventilatory 
function  studies  wtre  not  performed  in 
the  presence  of  wheezing  or  other 
evidence  of  broncliospasm  or,  if  these 
were  present  at  tha  time  of  the 
examination,  that  tne  studies  were 
repeated  after  adm  inistration  of  a 
bronchodilator." 

The  purpose  of  tl  lese  studies  is  to 
determine  loss  of  fi  inction  due  to 
permanent  lung  chjinges.  as  contrasted 
to  that  which  can  c  ccur  because  of 
periodic  constrictic  n  of  the  bronchial 
passages. 

Tests  submitted  i  »y  treating  physicians 
asre  sometimes  done  without 
bronchodilation.  When  the  values  are  80 
percent  or  more  of  lormal,  a  severe 
impairment  is  not  s  lown  and  there  is  no 
reason  to  repeat  thi :  test  using 
bronchodilation.  M  jreover.  even  values 
below  80  percent  o  normal  may  not 
result  in  a  finding  c  '  disability.  In  these 
cases,  there  is  only  a  potential  to  obtain 
increased  values.  S  nee  program 
experience  has  not  shown  a 
misunderstanding  c  f  this  principle,  the 
language  in  section  3.00D  has  not  been 
expanded. 

Comment:  A  divii  ;ion  of  a  State 
government  stated  hat  although 
sections  3.00D  and    03.00A  both  require 
that  the  reported  FI  V ,  represent  the 
largest  of  at  least  tl  ree  satisfactory 
attempts,  section  IC  3.00A  also  requires 
the  reported  FEVi  t  >  be  within  10 
percent  of  another  ]  EV  i.  They  question 
why  section  3.00D  c  oes  not  contain  this 
latter  requirement. 

Response:  We  ha  /e  found,  upon 
review  of  the  othe  s  jecifications  and 
documentation  reqv  irements  of  sections 
3.00D  and  103.00A,  I  hat  the  additional 
requirement  in  secilon  103.00A  is  not 
obtainable.  Therefo  -e,  the  clause  "and 
should  be  within  10  percent  of  another 
VE\',"  has  been  debited  from  section 
103.00A. 

Comment  In  resp  anse  to  the 
expanded  material  i  »n  the 
documentation  of  iifpairments  of  gas 
exchange  in  seciton  3.0GE.  several 
commenters  believe  d  that  this 
expansion  would  leid  to  the 
development  of  this  evidence  in  many 
more  cases,  increas  ng  costs  and 
processing  time. 


Response:  The  main  purpose  of  this 
section  is  to  describe  the  method  of 
obtaining  this  evidence.  This  is  preceded 
by  a  detailed  discussion  (3.00E1)  of 
other  evidence  that  should  be  obtained 
and  evaluated  before  obtaining  tests  of 
gas  exchange.  This  type  of  screening 
should  ensure  that  documentation  of  gas 
exchange  is  obtained  only  in  cases  for 
which  it  is  necessary. 

Comment:  In  a  similar  comment,  a 
professional  society  consemed  with 
thoracic  medicine  emphasized  that 
blood  gas  values  should  not  be  used  for 
intial  screening  and  suggested  language 
to  emphasize  this  point. 

Response:  We  believe  there  is  little 
basic  difference  between  the  language 
in  section  3.00E1  and  that  suggested  by 
this  organization.  We  prefer  the  existing 
language  in  this  section  because  it  is 
more  specific  as  to  the  actual  tests  that 
should  be  obtained  before  resorting  to 
blood  gas  studies.  One  substantive 
difference  in  thfe  society's  language  is 
the  citation  of  tests  of  diffusing  capacity. 
We  do  not  emphasize  tests  of  diffusing 
capacity  because  the  results  vary  finm 
laboratory  to  laboratory  to  a  greater 
extent  than  blood  gas  studies. 

Comment:  The  variability  of  the 
results  of  diffusion  tests,  referred  to  in 
the  previous  response,  is  related  to 
another  comment  received  from  this 
society,  which  stated  that  the  diffusion 
capacity  value  of  30  percent  used  in 
Listing  3.02  is  too  severe  and 
recommended  a  value  of  50  percent. 

Response:  In  view  of  the  variability  of 
this  test  between  laboratories,  we 
believe  this  value  must  be  set 
conservatively.  If  the  value  of  30  percent 
is  obtained  during  the  course  of 
evaluation  for  treatment,  we  can  use  it 
as  a  basis  to  estabhsh  disability.  If  a 
higher  value  is  submitted,  it  does  not 
mean  the  claim  is  denied.  The  results  of 
other  tests  are  considered  and 
additional  tests  are  obtained  if 
necessary. 

Comment  Another  comment 
recommended  that  the  values  for 
ventilatory  tests  in  Listing  3.02  should  be 
given  in  relation  to  the  percent  of 
predicted  values,  which  would 
incorporate  a  person's  age,  sex,  and,  if 
necessary,  body  surface. 

Response:  An  individual  requires  the 
ability  for  a  certain  amount  of  gas 
exchange  in  order  to  have  sufficient  air 
in  the  terminal  portions  of  the  lung  from 
which  to  extract  oxygen.  This  ability  for 
gas  exchange  is  most  significantly 
affected  by  differences  in  height  and  this 
is  taken  into  account  in  the  criteria.  The 
basic  medical  evaluation  criteria  in  the 
Listing  of  Impairments  are  intended  to 
provide  a  basic  standard  for 
accomplishment  of  a  certain  level  of 


work.  It  is  not  based  on  the  concept  that 
individuals,  merely  because  of  their  age 
or  sex,  are  expected  to  function  at  a 
lower  exertional  level. 

Comment  A  department  of  a  State 
government  questioned  the  need  to 
purchase  arterial  blood  gas  studies  since 
they  require  insertion  of  an  arterial  line 
which  represents  an  invasive  procedure. 
They  suggest  that  ear  oximetry  could  be 
substituted  for  this  test. 

Response:  We  recognize  that  this  is  an 
invasive  procedure  and  represents  some 
risk.  However,  we  feel  it  is  necessary  to 
obtain  these  studies  in  selected  cases. 
Section  3.00E  places  safeguards  so  that 
the  test  will  not  be  ordered  if  the 
decision  can  be  made  on  some  other 
basis  or  if  there  is  an  indication  of  some 
increased  risk. 

Ear  oximetry  is  of  value  in  certain 
clinical  situations  and,  when  reported  to 
us  by  treating  physicians,  can  be  used  in 
some  cases  to  rule  out  severe 
impaurments  of  gas  exchange.  This 
procedure  is  not  cited  in  the  listings, 
however,  because  the  results  obtained 
lack  the  precision  needed  for  most  cases 
in  which  the  issue  of  gas  exchange  is 
material  to  evaluation. 

Response:  Another  commenter 
expressed  concern  that  some  of  the 
guides  on  obtaining  pulmonary  testing  in 
section  3.00E  might  present  technical 
problems.  The  elevation  of  the  test  site, 
in  the  view  of  this  commenter,  might  not 
be  simple  to  determine  in  all  cases,  and 
the  statement  in  this  section  that 
evaluators  should  be  alert  to  abnormally 
high  barometric  pressure  at  a  test  site,  in 
cases  in  which  blood  gas  values  fall 
slightly  above  the  table  values,  may  be 
difficult  to  apply. 

Response:  If  there  is  any  question  in 
determining  the  altitude  or  elevation  of 
the  test  site,  the  laboratory  performing 
the  test  should  be  contacted  for  this 
information.  The  problem  of  making 
determinations  where  the  altitude  falls 
near  the  cut-off  point  between  two 
tables  is  inevitable  in  the  establishment 
of  any  standard,  particularly  those  using 
numbers.  The  applicable  table  should  be 
the  one  used. 

Abnormally  high  barometric  pressure 
in  combination  with  a  borderline  finding 
on  one  of  the  tables  based  on  altitude 
will  be  a  rare  event,  and  its 
identification  is  necessarily  dependent 
upon  the  judgment  of  the  disability 
evaluator. 

Comment  Another  comment  on  the 
relation  of  test  values  to  altitude  stated 
that  altitude  is  unimportant  when  a  test 
value  is  below  a  certain  baseline,  and  in 
hne  with  this,  questioned  the  accuracy 
of  the  POi  values  used  in  the  table  for 
evaluations  6,000  feet  above  sea  level. 
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Response:  It  is  true  that  oxygen 
tensions  below  a  certain  baseline  level 
would  indicate  a  severe  impairment 
presumably  at  any  altitude.  However, 
altitude  does  make  a  great  difference  in 
the  point  at  whidi  an  oxygen  tension  is 
considered  to  be  abnormal.  In 
establishing  the  current  values,  we  have 
considered  a  wide  consensus  of.both 
physicians  in  the  disabihty  program  and 
outside  it,  including  prior  consultation 
with  the  association  providing  this 
comment.  We  believe  the  revised  values 
based  on  altitude  are  consistent  with  the 
past  values  required  at  sea  level. 

Comment:  Another  commenter 
suggested  that  examples  of  conditions 
that  may  produce  a  restrictive 
ventilatory  impairment  should  be  cited 
in  Listing  3.02B  in  the  same  manner  as 
they  were  cited  in  the  prior  listing  for 
this  condition. 

Response:  The  introductory  section, 
3.00A,  now  contains  a  discussion  of  the 
various  conditions  that  can  result  in 
restrictive  and  obstructive  impairments. 
We  believe  this  consolidated  approach 
is  more  useful  than  citing  examples  for 
individual  listings. 

Comment:  One  commenter  questioned 
the  symbols  used  for  blood  gases,  noting 
that  PaOi  is  used  interchangeably  with 
POi,  as  well  as  PaCO,  with  PCO,.  He 
also  stated  that  PaOj  is  used  twice  in 
3.02C2  whereas  it  should  be  used  only 
once.  In  addition,  he  stated  that  in  3.02A 
the  words  "chronic  obstructive 
pulmonary  disease  (due  to  any  cause)" 
should  be  italicized  to  conform  with  3.02 
B  and  C. 

Response:  PaOi.  PaCOj  J'aOi,  and 
PCOi  are  commonly  used  symbols  in 
respiratory  physiology.  In  these 
symbols,  the  "F'  represents  gas 
pressure,  and  the  "a"  represents  arterial 
blood.  Although  the  "a"  was  not  used  in 
the  symbols  in  the  tables  of  Listing  3.02, 
the  symbols  are  preceded  with  the  word 
"arterial",  which  is  what  "a" 
symbolizes.  Therefore,  PaOj  and  PaCOj 
means  the  same  thing  as  arterial  POt 
and  arterial  PCd,  respectively. 

PaOi  was  incorrectly  used  twice  in 
the  narrative  of  3.02C2.  The  second 
reference  to  Pad  has  been  changed  to 
PaCO,. 

The  italicizing  of  the  words  in  3.02  B 
and  C  was  not  intended;  therefore,  we 
have  placed  these  words  in  regular  type. 

Comment-  Comments  from  an  institute 
concerned  with  lung  disease  stated  that 
table  III  in  Listing  3.02  will  not  provide 
accurate  measures  for  certain 
impairments  of  gas  exchange. 

Response:  Table  III  has  been  deleted 
in  response  to  this  comment  that  points 
out  the  incongruity  of  a  table  on  vital 
capacity  for  determining  impairment  of 
gas  exchange.  We  agree  that  criteria  for 


this  condition  should  be  limited  to 
consideration  of  arterial  blood  gas 
studies  and  diffusing  capacity  for 
carbon  monoxide.  Also,  the  use  of  two 
tables  providing  different  values  for 
vital  capacity  would  produce  potentially 
conflicting  results  because  of  the 
difficulty  in  definitely  determining 
whether  an  impairment  is  limited  only  to 
restrictive  disease.  Table  II  now 
provides  the  only  criteria  for  vital 
capacity  and  the  values  in  this  table 
have  been  increased  so  that  it  will 
properly  serve  the  function  for  which  it 
was  intended. 

Comment  A  department  of  a  State 
government  stated  that  the  changes  in 
Listings  3.0ZB  and  3.09  will  result  in  the 
denial  of  persons  with  disabling 
conditions. 

Response:  In  Listing  3.02B,  the 
numerical  values  were  imchanged  from 
the  prior  listing,  which  was  numbered 
3.05.  This  table  has  now  been  revised, 
based  on  comments,  as  explained  in  the 
response  to  the  comment  immediately 
preceding  diis  one. 

The  revision  in  3.09  concerns  mycotic 
lung  infection.  Relatively  few  people 
now  file  for  disability  benefits  because 
of  this  condition,  and  the  change  in  diis 
section,  which  eliminates  an  automatic 
assumption  that  many  persons  with  this 
condition  will  be  disabled  for  12  months, 
is  consistent  with  the  usual  course  of 
this  condition  under  cxirrent  treatment. 

Comment-  Another  comment  on  3.09 
stated  that  the  change  in  the 
requirement  for  mycotic  lung  infection 
precludes  consideration  of  persons  with 
chronic  mycotic  limg  infection.  The 
commenter  believes  this  results  from  the 
emphasis  in  this  revision  on  the  degree 
of  lung  damage  after  the  acute  infection 
is  over. 

Response:  This  emphasis  does  not 
preclude  a  finding  of  disability  for 
unusual  cases  in  which  the  infection 
becomes  chronic.  The  last  two 
sentences  of  section  3.00B  specifically 
alert  disability  evaluators  of  the 
potential  to  find  disability  in  these 
cases. 

Comment:  Concerning  Listing  3.03B, 
one  commenter  felt  that  many  low- 
income  people  are  not  able  to  afford  a 
physician's  services;  therefore,  the 
evidence  necessary  to  document  the 
occurrence  of  asthmatic  attacks  would 
be  lacking.  He  felt  that  testimony  from 
nurses  or  other  knowledgeable  persons 
should  be  accepted  for  documenting 
these  attacks. 

Response:  Documentation  of  the 
occurrence  of  severe  attacks  and  their 
frequency  can  include  information  from 
medical  personnel  other  dian  a 
physician.  Information  from  nurses  or 
respiratory  ttierapists,  for  example,  can 


enter  into  reports  of  emei^ency  room 
treatment.  However,  information  solely 
from  those  sources  is  not  adequate  to 
permit  an  overall  evaluation  of  this 
condition. 

Listing  3.30B  also  specifies  that  other 
evidence  is  needed,  such  as  evidence  of 
chronic  asthma  between  attacks  (i.e., 
prolonged  expiration  with  wheezing  or 
rhonchi).  That  evidence  can  only  be 
obtained  upon  physical  examination,  an 
examination  which  would  be  performed 
by  a  physician. 

Comment-  Another  commenter 
suggested  that  the  values  for  breathing 
tests  should  be  related  to  specific  job 
requirements. 

Response:  This  would  not  be 
consistent  with  the  purpose  of  the 
Listing  of  Impairments,  which  is  to 
establish  a  level  of  severity  that 
prevents  work  activity  at  all  exertional 
levels. 

Comment-  One  contributor  noted  that 
in  Part  A  of  the  listings  height  is  shown 
in  inches  in  the  respiratory  tables,  while 
the  comparable  table  in  Part  B  of  the 
listings  gives  height  in  centimeters. 

Response:  A  future  revision  of  the 
listings  will  include  metric  equivalents 
for  all  tables. 

Comment-  Comments  were  received 
concerning  the  standardization  of  the 
procedures  by  facilities  that  perform 
pulmonary  function  studies. 

Response:  These  issues  are  identical 
to  those  raised  in  relation  to  exercise 
tests  for  heart  conditions.  See  the  final 
comment  and  response  under  the 
"Cardiovascular  System." 

4.  Cardiovascular  System 

Comment-  A  professional  organization 
stated  that  there  is  a  tendency  to  deny 
benefits  to  some  heart  patients  who  are 
disabled  by  congestive  heart  failure. 
This  organization  attributes  this  to  the. 
fact  that  there  is  too  much  emphasis  in 
our  evaluation  on  signs  of  gross 
congestive  heart  failure  despite  the  fact 
that  our  regulations  state  that  these 
signs  need  not  be  continuously  present. 

Response:  As  implied  in  this 
comment,  we  state  (section  4.00B)  that 
signs  of  vascular  congestion  need  not  be 
present  at  the  time  of  adjudication.  This 
is  in  recognition  of  the  fact  that 
medications  often  alleviate  some  signs 
and  symptoms  of  heart  failure  without 
increasing  physical  function  to  the 
extent  that  work  is  possible.  We  do  not 
believe  that  additional  instructions  are 
necessary  in  this  area. 

Comment-  Another  commenter 
questioned  whether  it  would  be  possible 
to  provide  findiiigs  in  relation  to  time 
periods  to  evaluate  the  persistence  of 
congestive  heart  failure. 
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Response:  The  coarse  of  this  condition 
is  too  variable  for  s  lecific  standards  of 
this  type.  The  evalu  ition  must  be  based 
upon  consideration  of  the  overall 
evidence. 

Comment-  A  profi  ssional  organization 
conunented  that  the  word  "pain"  as 
.  used  in  section  4.001 )  is  not  su^ciently 
broad  to  describe  tne  ways  that  patients 
describe  a  symptomj  that  results  horn 
ischemic  heart  disease. 

Response:  We  do  not  believe  that 
further  description,  4hort  of  the 
explanation  given  bv  medical  texts, 
would  give  an  undetstanding  of  the 
variety  of  ways  this 'symptom  may  be 
reported  by  patientsl.  The  evaluation  of 
medical  reports  by  Physicians  in  our 
program  provides  the  medical 
knowledge  needed  for  this  area.  We 
request  that  reports  nt)m  treating 
sources  include  a  description  of  the 
patients'  complaints]  The  description  of 
chest  pain  of  cardiad  origin  in  4.00E  is 
intended  to  provide  pur  program 
requirements  rather  than  to  be  a  guide 
for  treating  physicians  in  recognizing  or 
reporting  angina.      I 

Comment-  An  institute  concerned  *vith 
heart,  lung,  and  blood  diseases 
expressed  concern  about  the  number  of 
conditions  that  can  oause  chest  pain. 
This  combined  with  the  relatively  high 
number  of  persons  who  show  false 
negative  and  false  positive  responses 
during  exercise  tests'gives  a  likelihood 
of  relatively  frequenj  misclassification. 
This  comment  also  pbints  out  that  the 
electrocardiogram  lefid  system  used 
during  exercise  testsjhas  an  influence  on 
the  rate  of  false  responses. 

Response:  This  problem  cannot  be 
entirely  eliminated.  Q  is  reduced, 
however,  in  the  case  of  false  positives, 
by  obtaining  a  good  iiedical  history, 
especially  of  the  character  and  inciting 
factors  of  chest  pain^This  is  practiced  in 
our  evaluation  and  etnphasized  in 
section  4.00E.  Errors  due  to  false 
negatives  are  mitigatfed  by  the 
evaluation  of  RndingB  other  than  those 
obtained  by  exercise]  testing. 

We  have  always  attemped  to  adopt 
procedures  that  are  vddely  accepted  by 
current  medical  authorities.  The  use  of 
multiple  leads  does  ii  icrease  accuracy. 
Our  recent  experienc  e  shows  that  many 
of  the  tests  we  receive  are  being 
performed  with  multi  jle  leads.  We 
intend  to  encourage  I  lis  practice  and  to 
formally  propose  it,  f  w  the  tests  we 
purchase,  in  the  next  revision  of  this 
listing. 

Comment-  The  inst  tute  in  the 
preceding  comment  a  Iso  commented 
that  the  electrocardic  gram  findings  that 
we  cite  would  not  id(  ntify  some  types  of 


heart  disease,  that  in 


pressure  changes  dui  ng  exercise  can  be 


UMI 


some  cases  blood 


more  important  than  the 
electrocardiogram  changes  we  cite,  and 
that  we  have  not  cited  Bndings  obtained 
from  cardiac  catheterization  which 
would  be  more  specific  for  heart  disease 
that  involves  both  the  left  and  right 
sides  of  the  heart. 

Response:  We  have  provided  the  more 
commonly  found  electrocardiogram 
abnormalities.  It  is  not  possible  to 
provide  the  complete  array  of 
combinations  that,  in  conjunction  with 
other  findings,  may  indicate  severe  heart 
disease.  These  can  only  be  considered 
on  the  basis  of  informed  judgment 
utilizing  the  concept  of  medical 
equivalence,  which  is  discussed  in  the 
preamble  under  "How  We  Use  the 
listing". 

Significant  lowering  of  blood  pressure 
is  an  extremely  important  finding  and, 
when  reported,  can  represent  a  basis  for 
considering  a  test  "positive." 
Unfortunately,  after  a  great  deal  of 
discussion  with  cardiologists  outside  our 
program,  we  have  not  been  able  to 
determine  a  specific  written  standard 
for  the  amount  of  blood  pressure  drop 
that  can  be  generally  applied. 

Cardiac  catheterization  is  not  a 
procedure  that  we  can  independently 
purchase,  and  we  find  that  it  is 
performed  by  treating  sources  in  too  few 
cases  to  warrant  providing  criteria. 
Moreover,  there  is  a  lack  of  agreement 
on  the  specific  level  of  catheterization 
findings  that  would  correlate  with  the 
requirements  now  in  the  listings. 

Comment  A  professional  organization 
concerned  with  heart  disease  suggested 
that  the  reference  to  electrocardiogram 
changes  in  section  4.00F2  should  be 
changed  from  "positive"  to  "abnormal." 
This  organization  points  out  that  this 
is  more  correct  because  this  finding 
alone  does  not  establish  the  diagnosis. 

Response:  This  change  has  been  made 
for  the  reason  stated  by  the  commenter. 

Comment-  The  organization  in  the 
preceding  comment  also  suggested  that 
there  should  not  be  a  general  restriction 
on  our  purchasing  exercise  tests  for 
heart  patients  with  Wolff-Parkinson- 
White  syndrome  because  new 
medications  permit  some  of  these 
patients  to  perform  these  tests  without 
hazard. 

Response:  The  decision  on  whether  to 
perform  an  exercise  test  for  a  patient 
with  this  type  of  syndrome  can  be 
validly  made  only  by  a  physician  who 
has  the  patient  imder  continuous 
management.  Isolated  findings  that  we 
might  have  available  to  make  this 
judgment  would  not  be  adequate. 

Comment:  Comments  from  a 
professional  association  recommend 
that  tests  of  cardiac  function  other  than 
the  one  using  a  treadmill  should  be  cited 


in  section  4.00G.  Although  this 
association  agrees  that  the  treadmill  test 
is  preferable,  it  states  that  a  vascular 
condition  of  the  legs  or  other  leg 
impairment  may  prevent  some  claimants 
from  performing  a  treadmill  test. 
Therefore,  alternative  exercise  tests  that 
can  accommodate  leg  impairments 
should  b&  cited. 

Response:  The  inability  of  claimants 
to  perform  treadmill  testing  because  of  a 
leg  impairment,  or  other  impairment 
related  to  the  heart,  has  not  proved  to  be 
a  problem.  The  treadmill  speed  required 
by  our  criteria  can  be  obtained  by 
persons  who  have  some  leg  handicap. 
When  it  cannot,  the  other  impairment  is 
commonly  sufficient  to  establish 
disability  in  itself.  It  may  be  possible,  of 
course,  that  some  individual  may  be 
unable  to  perform  this  test  because  of  a 
noncardiac  impairment  that  we  would 
not  consider  disabling.  If  this  should 
occur,  we  would  not  simply  dismiss  the 
cardiac  impairment.  We  would  need  to 
evaluate  it  on  another  basis.  We  do  not 
believe,  however,  that  the  regulations 
can  cover  contingencies  of  this  type, 
which  can  occur  for  a  variety  of  the 
listed  impairments. 

Comment-  A  commenter  observed  that 
rehabilitation  programs  using  prescribed 
exercise  and  other  therapeutic  methods    ^ 
often  raise  the  exertional  tolerance  of 
cardiac  patients  and  should  be 
considered  in  our  criteria.  Another 
commenter  observed  that  coronary 
artery  surgery  often  increases  exertional 
tolerance. 

Response:  Rehabilitative  measures  to 
increase  exertional  tolerance  are 
unquestionably  desirable  for  many 
cardiac  patients.  The  consideration  of 
this  is  a  nationwide  disability  program 
presents  many  problems,  however. 
While  rehabilitation  is  relatively  long- 
range,  we  are  required  to  make  a 
determination  within  a  reasonable 
period  after  the  claim  is  filed.  A  policy 
to  deny  persons  until  rehabilitation  is 
tried  would  also  present  problems  for  a 
disability  program  handling  a  large 
number  of  claims.  There  are  many 
medical  variables  that  must  be 
considered  to  predict  the  extent  that  any 
individual  is  likely  to  benefit  from  this 
type  of  rehabilitation,  and  even  for  those 
who  are  the  best  candidates,  the 
outcome  is  still  somewhat  uncertain 
until  the  program  has  been  tried  for  a 
period  of  time.  When  exertional  status 
has  been  improved  through 
rehabilitation,  however,  the  current 
regulations  provide  for  its  consideration 
through  the  evaluation  of  the  results  of 
exercise  tolerance  tests,  which  are  an 
integral  part  of  these  programs. 
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Surgery  of  the  coronary  arteries 
presents  similar  problems  in  tenns  of 
the  time  and  extensive  evaluation 
needed  to  predict  improvement.  In  view 
of  these  considerations,  we  believe  it  is 
sound  to  continue  to  evaluate  heart 
disease  in  terms  of  current  loss  of 
function.  Also,  we  do  not  believe  it 
would  be  realistic  for  a  benefit  program 
to  insist  that  a  claimant  have  this  type 
of  surgery.  This  decision  is  one  that 
should  be  reserved  for  the  patient  and 
the  testing  physician.  Our  criteria  do 
consider  the  results  of  this  surgery  when 
it  has  been  performed. 

Comment:  Another  commenter 
suggests  we  should  take  an  active  role 
in  managing  rehabilitation  programs  for 
claimants  with  heart  disease. 

Response:  We  consider  all  disability 
applicants  for  referral  to  local 
rehabilitation  agencies.  The  role  of  the 
Social  Security  disability  program  is  not 
to  manage  treatment. 

Comment:  One  commenter  felt  the 
requirement  for  copies  of 
electrocardiograms  in  section  4.00F 
should  not  be  applied  retroactively, 
because  it  would  place  a  hardship  on 
older  people  who  are  the  most  common 
victims  of  heart  disease. 

Response:  Apparently  this  commenter 
feels  that  this  addition  could  result  in 
persons  who  are  now  receiving  benefits 
becoming  ineligible  because  of  this 
requirement.  This  would  not  occur.  It 
has  been  the  policy  for  many  years  to 
obtain  copies  of  electrocardiograms 
rather  than  to  obtain  narrative 
descriptions  or  interpretation.  This 
addition  merely  reflects  this  long- 
standing practice.  In  any  case,  payment 
of  benefits  would  not  cease  solely 
because  a  technical  requirement  of 
documentation  was  not  fulfilled  when  a 
determination  was  made  in  the  past. 

Comment-  A  department  of  a  State 
government  stated  that  the  changes  in 
section  4.00F2  and  Listing  4.13  will  result 
in  the  denial  of  persons  with  disabling 
conditions. 

Response:  The  change  in  4.00F2  could 
have  no  measurable  impact.  It  merely 
specifies  that  a  certain  type  of 
electrocardiogram  tracing,  a 
posthyperventilation  tracing,  is  required 
for  accurate  evaluation  in  certain  rare 
situations. 

Numerical  values  for  a  test  that 
measures  the  adequacy  of  blood 
circulation  in  the  legs  have  been  added 
to  section  4.13B.  This  test  was  used 
under  the  prior  listing  and  the  revision 
only  provides  the  public  with  the 
numerical  criteria  that  are  used. 

Comment:  Another  commenter  stated 
that  we  should  emphasize  that 
electrocardiograms  taken  during 
exercise  testing  should  include  a  tracing 


taken  at  peak  exercise  and  that  we 
should  require  data  on  the  speed, 
elevation  and  duration  of  the  treadmill 
at  each  stage  of  exercise. 

Response:  These  areas  are  covered  by 
the  requirement  in  4.00G2  that  a  precise 
description  of  the  protocol  that  was 
followed  must  be  provided.  We  agree, 
however,  that  it  would  be  helpful  to  be 
more  specific.  "Hie  points  included  in  the 
comment  will  be  considered  for  the  next 
revision  of -this  listing. 

Comment  A  professional  organization 
commented  that  the  statement,  in 
section  4.00G3,  that  an  exercise  test 
should  not  be  obtained  within  2  months 
of  the  onset  of  angina  is  misleading 
because  it  is  possible  in  selected  rases 
to  obtain  these  tests  vdthout  undue 
hazard  well  before  2  months.  The  2- 
month  guide  implies,  therefore,  that  it  is 
improper  or  unethical  for  a  physician  to 
conduct  an  exercise  test  within  this 
period. 

Response:  The  timing  of  exercise  tests 
depends  on  the  medical  fmdirigs  and 
clinical  course  in  each  case,  and  we 
wish  to  emphasize  that  the  2-month 
period  is  only  our  guide  on  when  we  will 
purchase  this  test.  It  is  necessary 
because  of  the  time  lag  between  the 
event  and  consideration  of  the  reported 
information.  By  allowing  a  2-month 
period,  we  are  much  less  likely  to 
encounter  medical  findings  in  a 
particular  case  that  cause  cancellation 
and  rescheduling  of  the  test  at  a  later 
date. 

Comment:  One  comment  from  a 
professional  organization  concerns 
section  4.00],  which  provides  a  general 
principle  that  the  disability  of  persons 
who  have  had  major  heart  or  vascular 
surgery  should  not  be  evaluated  until  3 
months  after  the  surgery  to  allow  time  to 
assess  the  improvement  of  function 
achieved.  The  last  paragraph  of  this 
section  states  that  the  implantation  of  a 
cardiac  pacemaker  should  not  be 
considered  major  surgery  for  the 
purposes  of  this  section.  This 
organization  believes  that  the  statement 
could  be  interpreted  to  mean  that  it  is 
unnecessary  to  consider  the 
improvement  of  heart  function  that 
usually  follows  pacemaker  implantation. 

Response:  The  statement  means  that 
implantation  of  a  cardiac  pacemaker  is 
not  considered  major  heart  surgery  as 
discussed  in  section  4.(X)J  and  it  is 
unnecessary  to  wait  3  months  to 
evaluate  cardiac  function  after  the 
implantation  of  a  fiacemaker.  In  this 
case,  the  condition  stabilizes  earlier  and 
a  valid  evaluation  is  usually  possible  at 
a  much  eariier  date.  Since  program 
experience  has  shown  that  this  is  well 
understood  by  disability  evaluators, 
additional  language  has  not  been  added. 


Comment:  Another  commenter  on 
section  4.00J  questions  why  the  3-month 
period  discussed  in  the  prior  response 
should  not  be  extended  to  4  or  even  6 
months.  They  stated  that  they  have  seen 
instances  where  well-motivated 
individuals  were  at  least  6  to  9  months 
in  returning  to  reasonable  levels  of 
activity,  and  extending  the  period  even 
to  4  months  would  make  it  easier  to 
evaluate  these  claims. 

Response:  We  realize  that  the  time 
required  to  effect  improvement  after 
heart  surgery  varies.  However,  we  do 
not  have  the  option  of  waiting  extended 
periods  of  time  following  surgery  before 
assessing  the  residuals  since  we  are 
required  to  make  a  determination  as 
expeditiously  as  possible  after  the  claim 
is  filed. 

We  have  found  that  the  usual  time 
after  surgery  for  adequate  assessment  of 
the  results  of  surgery  is  approximately  3 
months.  Of  course,  there  may  be  claims 
where  3  months  may  be  too  soon  to 
assess  the  residuals  of  surgery.  In  these 
situations,  the  adjudicator  may  find  it 
necessary  to  delay  longer  than  3  months 
before  making  an  aasessment  or  may 
even  diary  the  matter  for  a  medical 
reexamination  if  future  improvement  is 
contemplated. 

This  diary  provides  for  an  early 
reassessment  of  the  condition  after 
benefits  are  started. 

Comment-  A  govenunent  agency 
commented  that  the  exercise  level  (S 
metaboUc  equivalent  units]  in  Listing 
4.04  does  not  preclude  all  employment 
since  some  occupations  do  not  require 
energy  beyond  this  level. 

Response:  Since  the  listings  permit 
allowance  of  benefits  regardless  of 
occupational  background,  it  is  the  goal 
to  establish  criteria  at  a  level  of  severity 
that  prevents  any  gainful  activity.  For  . 
this  listing  we  must  consider  the 
exercise  level  in  terms  of  what  activities 
can  be  performed  at  peak  capacity  for 
protracted  periods  at  that  level.  We  do 
not  believe  that  setting  a  more  severe 
level  would  substantially  alter  the 
overall  nimiber  of  persons  who  would 
be  determined  to  be  disabled.  With  a 
more  severe  level,  fewer  would  meet  the 
requirements  of  this  listing,  but  many  of 
these  would  be  allowed  benefits  after 
more  extensive  evaluation  under  the 
vocational  guidelines. 

Comment:  Another  comment  on 
Listing  4.04  by  a  professional 
association  concerned  with  heart 
disease  questioned  the  language  that 
states  we  will  not  purchase  nuclear 
ejection  fraction  studies. 

Response:  This  language  has  been 
deleted.  We  agree  that  this  test  has 
reached  a  level  of  general  use  and 
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acceptance  that  aiakes  it  practicable  for 
us  to  purchase  it  In  the  cases  in  which  it 
is  important  for  disability  evaluation. 

Comment:  A  pnpfessional  association 
commented  that  fie  requirement  for  a  3 
mm.  or  greater  elevation  in  the  ST 
segment  (4.04A4)  jis  inconsistent  with  the 
current  interpretation  of  this 
electrocardiogram  Hnding  by  practicing 
cardiologists.  Evrni  a  1  nun.  ST  segment 
elevation  is  significant  in  the  view  of 
this  association. 

Response:  This  section  has  been 
revised  to  require  an  elevation  of  1  mm. 
or  greater. 

Comment  Ano  her  commenter 
questioned  the  meaning  of  a  "negative" 
coronary  angiography  as  used  in  section 
C  of  Usting  4.04.  j 

Response:  We  lelieve  the  current 
reference  to  the  criteria  in  section  B7  of 
the  same  hsting,  a  reference  that 
immediately  follows  the  word  negative, 
makes  it  clear  tha^  in  this  case 
"negative"  means  narrowing  of  the 
coronary  arteries  less  than  speciBed  in 
section  B7  of  Listing  4.04. 

Comment:  Ano0ier  comment  from  a 
professional  association  stated  that 
some  adults  as  wf  U  as  children  have 
cyanotic  congenithl  heart  disease.  Thus, 
a  listing  with  speainc  criteria  should  be 
formulated  for  adfilts. 

cases  are  now 
be  criteria  for 
lilure  and  other 
lere  are  more  specific 
!  facilitate  evaluation, 
however,  and  we  bre  preparing  a  listing 
for  congenital  hea(rt  disease.  This  listing 
will  be  offered  foil  public  comment  in  the 
next  revision  of  tl  is  listing. 

Comment:  Othe  r  comments  from  this 
organization  sugg  isted  that  we  should 
make  greater  use  of  echocardiography, 
rely  less  on  resting  electrocardiograms, 
and  cease  citing  t  le  Master's  test  since 
there  are  now  mo  e  accurate  tests 
available. 

Response:  Furtl  er  revisions  are  being 
considered  in  the  brea  of  heart  failure 
and  cardiomyopa  hy.  The  expanded  use 
of  echocardiogram  hy  will  play  a  part  in 
these  revisions.  R  ivisions  that  will  place 
less  reliance  on  resting 
electrocardiogranis  are  also  being 
formulated.  When  these  revisions  are 
published,  the  Ma  ster's  test  will  be 
deleted.  This  test  s  being  retained  at 
this  time,  howeve  •,  because  it  is  more 
descriptive  than  t  le  alternative  criteria 
in  the  present  list  ng.  All  these  revisions 
will  require  public  conunent  and  will  be 
included  in  the  ne  Kt  revision  of  this 
listing. 

Comment  Anot  ler  commenter  stated 
that  the  present  ci  iteria  are  not 
sufficiently  specif  c  for  the  heart 
conditions  that  re  lult  from  low  cardiac 


Response:  Thea 
evaluated  under  < 
congestive  heart : 
cardiac  criteria. ' 
criteria  that  wouU 


JMI 


output  such  as  those  caused  by 
abnormal  connection  between  the  heart 
chambers.  Similar  comments  suggest 
that  evaluation  criteria  should  be 
provided  for  ejection  fraction  and 
electrocardiograms  showing  digitalis 
effect. 

Response:  These  issues  will  be 
included  in  the  revision  discussed  in  the 
response  to  the  comment  immediately 
preceding  this  one. 

Comment  In  reference  to  our 
specifications  for  exercise  testing, 
conunents  were  received  suggesting  that 
we  should  establish  standards  for  test 
facilities  performing  these  tests  or  adopt 
the  standards  established  by  the 
American  Medical  Association. 

Conversely,  another  commenter 
suggested  we  should  accept  methods 
used  by  individual  test  facilities,  since 
there  are  several  methods  that  are 
equally  valid. 

Response:  There  is  no  necessity  for  us 
to  establish  or  adopt  general  standards 
for  these  test  facilities.  We  are 
concerned  only  with  certain  aspects  of 
the  procedure  which  are  critical  to  our 
evaluation.  On  the  other  hand,  there  is 
no  need  for  us  to  forego  the 
requirements  that  are  now  stated.  These 
are  commonly  used  by  test  facilities, 
and  most  test  facilities  readily  comply 
with  them. 

5.  Digestive  System 

Comment  A  department  of  a  State 
government  stated  that  the  changes  in 
section  D  of  Listing  5.04  and  Listings  5.05 
and  5.08  will  result  in  the  denial  of 
benefits  to  persons  with  disabling 
conditions. 

Response:  Section  D  of  Listing  5.04 
has  not  been  revised.  This  commenter 
may  have  intended  to  cite  5.05D.  The 
change  in  this  section  will  increase  the 
number  of  people  with  severe  liver 
disease  who  will  meet  this  listing.  It 
adds  another  basis  for  allowance  on 
medical  considerations  alone,  without 
eliminating  the  existing  ones.  Sections  A 
and  B  of  listing  5.05  both  concern 
varices,  lesions  associated  with  liver 
disease,  which  indicate,  under  the 
conditions  described,  an  advanced  state 
of  the  disease.  In  a  few  cases,  however, 
persons  who  meet  either  A  or  B 
subsequently  experience  marked 
improvement.  The  changes  in  these 
sections  only  eliminate  the  automatic 
allowance  or  continuance  of  benefits  for 
these  few  individuals.  However,  we 
believe  that  the  12-month  time  period 
specified  in  the  proposed  changes  is  too 
short  to  determine  whether 
improvement  has  occurred  following  the 
events  specified  in  A  and  B.  Therefore, 
for  this  purpose,  the  time  period  has 
been  changed  to  3  years. 


The  change  in  Listing  5.08  will  have 
no  measurable  effect  on  the  number  of 
persons  who  are  allowed  benefits.  This 
listing  is  intended  to  apply  to 
individuals  who  have  chronic 
gastrointestinal  disease,  and  uses 
marked  weight  loss  as  the  measure  of 
severity.  The  only  change  is  the  addition 
of  language  that  emphasizes  that  the 
weight  loss  must  be  persistent.  The  only 
result  of  this  will  be  to  prevent  the 
application  of  this  listing  to  persons  who 
have  acute  conditions  that,  while  severe, 
are  subject  to  improvement  or  cure 
within  a  short  period. 

Comment  Another  comment  stated 
that  while  anorexia  nervosa  can  be 
disabling,  it  is  not  mentioned  in  Listing 
5.08. 

Response:  Listing  5.08  is  restricted  to 
conditions  of  gastrointestinal  origin; 
anorexia  nervosa  is  of  psychological 
origin  and  is  generally  evaluated  under 
Listings  12.04, 12.06,  and  12.08. 

Comment  Another  comment  on 
Listing  5.08  suggested  that  detailed 
records  of  weight  loss  and  the  treatment 
prescribed  should  be  required  by  this 
listing. 

Response:  We  do  not  believe  this 
would  be  useful.  A  general  statement  of 
this  nature  would  add  little  to  the 
present  listing.  Conversely,  detailed 
specifications  would  not  be  reahstic.  for 
defined  requirements  could  not 
encompass  the  range  of  evidence  that 
might  prove  to  be  convincing  in  a 
particular  case. 

7.  Hemic  and  Lymphatic  System 

Comment  A  commenter  questioned 
the  change  in  7.00E  that  states  that  one 
type  of  chronic  leukemia  should  be 
evaluated  under  the  criteria  for  acute 
leukemia.  This  commenter  believes  this 
will  lead  to  loss  of  benefits  for  those 
new  receiving  benefits  on  the  basis  of 
this  condition. 

Response:  This  addition  facilitates 
findings  of  disability  for  persons  with 
this  type  of  chronic  leukemia.  The 
general  criteria  for  chronic  leukemia, 
since  it  is  more  likely  to  respond  to 
treatment,  are  based  on  laboratory 
findings  that  show  the  severity  of  the 
condition.  These  detailed  findings  are 
not  required  for  acute  leukemia,  and  are 
not,  therefore,  required  for  this  one  type 
of  chronic  leukemia. 

Comment  Comments  from  an 
attorney  in  private  practice  contend  that 
a  hematocrit  of  30  percent  or  less  should 
be  sufficient  to  establish  disability  on 
the  basis  of  chronic  anemia. 

Response:  The  capacity  for  sustained 
activity  varies  greatly  for  different 
individuals  with  hematocrit  levels  of  30 
percent.  Therefore,  the  additional 
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criteria  under  sections  A  and  B  of    . 
Listing  7.02  are  necessary. 

Comment  A  department  of  a  State 
government  stated  that  Lasting  7.02 
requires  a  persistent  hematocrit  of  30 
percent  or  less,  while  section  C  of    -^ 
Listing  7.05  requires  a  persistent 
hematocrit  of  26  percent  or  less.  They 
feel  that  the  hematocrit  values  should  be 
consistent  in  both  7.02  and  7.05C.  In 
addition,  they  stated  that  "with"  should 
be  added  following  the  italicized 
heading  of  7.02. 

Response:  There  is  no  inconsistency 
between  the  hematocrit  levels  given  in 
these  two  listings  because  they  serve 
entirely  different  purposes.  The 
hematocrit  levels  specified  in  the 
heading  of  Listing  7.02  is  not  a  listing 
criterion  but  a  designation  of  chronic 
anemia  that  justifies  the  use  of  the 
criteria  in  sections  A  and  B  of  this 
listing.  The  hematocrit  level  in  Listing 
7.05  is  a  criterion  of  that  listing. 

We  are  adding  the  word  "with" 
following  the  heading  of  Listing  7.02,  and 
are  reversing  the  order  of  parts  A  and  B. 
since  we  feel  that  these  changes  will 
make  the  listing  more  logical. 

Comment.  A  professional  organization 
commented  that  the  30  percent 
hematocrit  finding  in  Listing  7.02  may  be 
too  permissive. 

Response:  As  indicated  in  the  prior 
response,  a  hematocrit  of  30  percent  is 
not  a  criterion  for  allowance.  Additional 
criteria  in  sections  A  or  B  of  this  listing 
must  be  met 

Comment  A  department  of  a  State 
government  stated  that  the  change  in 
Listing  7.16  will  result  in  the  denial  of 
persons  with  disabling  conditions. 

Response;  In  Listing  7.16.  the  listing 
for  a  type  of  bone  tumor,  the  only 
change  is  the  deletion  of  the  section  on 
pathological  fractures.  This  will  have  no 
impact  on  the  rate  of  allowance  for  this 
tumor.  The  criterion  for  pathological 
fracture  is  unnecessary:  other  criteria 
cover  this  area.  Section  A  of  the  same 
listing,  for  example,  provides  for 
allowance  for  this  tumor  when 
involvement  of  the  bones  is  shown  on  X- 
ray,  a  finding  that  can  be  expected  to  be 
present  before  bone  deterioration  has 
advanced  to  the  point  that  a 
pathological  fracture  has  occurred.  In 
the  event  that  the  decision  should  hinge 
on  pathological  fracture.  Listing  1.11  will 
serve  as  valid  means  of  evaluation. 

Comment  A  professional  organization 
suggested  that  chronic  myelogenous 
leukemia  and  inherited  disorders  such 
as  Gaucher's,  Niemann-Pick,  and  Tay- 
Sachs  disease  should  be  listed  in  the 
hemic  and  lymphatic  section. 

Response:  The  hemic  and  lymphatic 
section  contains  several  broad  listings. 


not  related  to  diagnosis,  tmder  which 
these  conditions  can  be  evaluated. 

8.  Skin 

Comment  A  professional  organization 
noted  that  this  revision  does  not  include 
skin  disorders  and  stated  that  revision 
of  skin  diseases  is  necessary  because 
many  disease  entities  are  omitted  in  this 
area. 

Response:  Revision  of  the  Listing  of 
Impairments  is  a  continuing  project,  and 
skin  disorders  will  be  considered  for 
future  revision.  We  see  little  value, 
however,  in  an  extensive  list  of  skin 
diseases.  The  skin  diseases  most  likely 
to  cause  disability  are  now  listed,  and 
the  numerous  other  skin  conditions  that 
have  some  potential  to  produce 
disability  have  characteristics  similar  to 
one  or  more  of  the  skin  conditions  now 
listed.  This  similarity  facilitates 
determinations  that  such  an  unlisted 
skin  disease  is  equal  to  the  severity  of 
one  that  is  listed. 

10.  Multiple  Body  Systems 

Comment  A  physician,  commenting 
on  the  listing  for  polyarteritis  (10.03), 
noted  that  some  individuals  with  this 
condition  are  now  compensated  by  the 
use  of  immunosuppressive  medication. 
These  individuals  may  have  the  general 
arterial  involvement  required  by  this 
listing  even  though  they  do  not  have 
severe  functional  limitations. 

Response:  This  is  a  valid  concern 
which  will  be  considered  in  a  future 
revision  of  the  listings. 

Comment  A  professional  organization 
pointed  out  that  one  of  the  findings,  LE 
preparation,  used  to  establish  lupus 
erythematosus  in  Listing  10.04  should  be 
replaced  by  other  tests  that  are  now 
available. 

Response:  We  have  recognized  that 
recent  developments  require  several 
changes  in  this  listing.  A  general 
revision  will  be  presented  for  public 
comment  in  a  future  revision  of  this 
listing. 

Comment  A  legal  services 
corporation  commented  that  the  listing 
for  disseminated  lupus  erythematosus 
(10.04)  should  include  arthritis,  which  is 
not  an  uncommon  complication  of  this 
condition. 

Response:  When  arthritis  results  from 
this  condition,  it  is  of  an  inflammatory 
type  and  is  evaluated  under  Listing  1.02, 
which  includes  inflanunatory  arthritis 
from  any  cause. 

Comment  A  number  of  comments 
were  received  concerning  the  proposed 
change  in  the  evaluation  of  extreme 
obesity  (Listing  10.10).  Several 
commenters  feel  that  the  increase  in  the 
weights  in  the  tables  in  listing  10.10 
constitutes  an  unjustified  tightening  of 


the  criteria  for  determining  disability. 
One  commenter  feels  that  weight  alone 
should  not  be  the  primary  basis  for 
determining  disability.  Aiiother 
commenter  feels  that  the  proposed 
change  will  create  difficulty  when 
persons  receiving  benefits  are 
periodically  evaluated  to  determine 
whether  their  conditions  continue  to  be 
sufficiently  severe  to  justify  the 
continuation  of  payment  of  disability 
benefits.  In  connection  with  the 
requirement  in  the  proposed  change  that 
the  weight  specified  by  the  tables  must 
persist  for  at  least  3  months  despite 
prescribed  treatment,  another 
commenter  stated  that  detailed  records 
of  weights  and  the  treatment  prescribed 
should  be  required.  And,  with  regard  to 
the  3  month  criterion  just  mentioned, 
another  commenter  questioned  whether 
a  person's  disability  onset  begins  once 
the  person  has  met  a  listed  weight  for  3 
months  or  if  the  3  months  may  be 
considered  part  of  disability. 

Response:  As  explained  under  the 
subheading  entitled  "Study  of  the 
Disability  Program",  we  have  decided 
not  to  implement  this  proposal.  Rather, 
we  have  decided  to  study  case 
experience  with  the  intent  of  providing  a 
future  revision  that  will  better  reflect  the 
degree  of  impairment  due  to  obesity 
which  is  considered  severe  enough  to 
preclude  gainful  activity.  However,  the 
table  in  paragraph  E  of  listing  10.10  is 
being  modified  for  the  reason  given  in 
the  subheading  in  this  preamble  entitled 
"Study  of  the  Disability  Program." 

Comment  One  commenter  suggested 
that  more  collagen  diseases,  such  as 
dermatomyositis,  should  be  included  in 
the  listings. 

Response:  Additional  conditions  of 
this  fype  are  being  considered  for  future 
revision  of  the  listings. 

11.  Neurological 

Comment  A  department  of  a  State 
government  stated  that  the  changes  in 
sections  A  and  B  of  11.00  will  result  in 
the  denial  of  persons  with  disabling 
conditions. 

Response:  The  change  in  section 
ll.OOA  calls  for  determination  of  the 
blood  level  of  drugs  used  to  control 
epileptic  seizures.  This  could  result  in 
the  denial  of  some  individuals  who 
would  have  been  allowed  benefits 
before  this  revision.  The  impact  will 
probably  be  limited,  however,  because 
most  persons  with  seizures  can  be 
expected  to  follow  treatment.  The  only 
result  of  this  revision  will  be  to  preclude 
the  automatic  allowance  of  persons  who 
have  an  excellent  chance  of  becoming 
free  of  symptoms  by  following 
conventional  treatment. 
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The  changei  in  11 JXIB  will  not  ehange 
the  rates  of  allowances  or  denials.  The 
first  specifies  ihat  the  diagnosis  and 
prognosis  of  aibraia  tumor  must  be 
determined  bejEore  applying  the 
neurological  findings,  lliis  only  prevents 
the  improper  application  of  these 
neurological  fitidings  to  conditions  that 
can  be  anticipated  to  be  of  a  short 
duration.  The  Second  change  is  only  a 
clarification,  ijhe  word  "benign"  has 
been  removed  ifrom  the  last  sentence  of 
the  second  paijagraph  of  11.00B.  The 
purpose  of  this  paragraph  is  to  explain 
that  different  ^valuation  approaches  are 
applied  to  histologically  malignant  brain 
tumors  and  other  brain  tumors.  These 
other  brain  tumors  are  no  longer 
referred  to  as  ibenign."  Since  "benign" 
was  used  to  refer  to  a  group  of  tumors 
that  includes  spme  types  that  are 
characterized  by  rapid  growth  and 
devastating  ne|iroIogical  impairment,  it 
was  thought  that  this  word  might  be 
controversial,  in  that  it  might  be  thought 
to  imply  that  t&ese  tumors  are  always 
less  severe  tha  a  histologically  malignant 
brain  tumors. 

Comment-  Another  comment  on  drug 
level  monitoring  pointed  out  that  this 
provision  is  not  contained  in  the  listing 
for  children  in  I'art  B. 

Response:  We  plan  to  revise  this 
listing.  However,  applying  this  provision 
to  children  involves  some  additional 
considerations,  The  public  organizations 
and  individuals  who  will  be  concerned 
with  this  change  will  be  somewhat 
different  fi^m  Oiose  concerned  with  the 
adult  requirements.  Revision  of  this 
listing,  therefote,  will  be  offered  for 
public  comment  in  a  future  revision  of 
the  Listing  of  Impairments. 

Comment-  A  professional  organization 
concerned  witq  the  treatment  of 
epilepsy  conm^nted  that  blood  level 
monitoring  of  qrugs  is  expensive  and 
s  should  not  be  held 
this  test. 

e  requirement  for  blood 
level  testing  wjl  not  increase  medical 
costs  for  claim^ts.  When  tests  have 
been  obtained  during  the  ordinary 

ent,  they  will  be  used 
aluation.  If  not  the  test 
at  government  expense, 
•ther  commenter  sees 
the  monitoring  of  drug  levels  as  an 
infringement  of  civil  rights. 

Response:  vifs  believe  this 
requirement  is  jconsistent  with  the 
claimant's  obhcation  under  the 
provisions  of  tHe  Social  Security  Act  to 
provide  evidence  necessary  for  the 
disabih'ty  deteiWiation.  Also,  this 
procedure  is  ccnsistent  with  the  current 
medical  mana^ment  of  seizures;  that  is, 
when  seizures  We  continuing  to  occur  at 
a  rate  in  excess  of  what  ia  expected  with 


disability  clait 
responsible  for 
Response:  Tlj 


course  of  trea 
for  disability 
will  be  arra 
Comment: 


prescribed  medication,  blood  drug  levels 
are  obtained  by  treating  physicians. 

Comment-  Another  commenter 
pointed  out  that  blood  levels  should  not 
be  the  sole  basis  for  determining 
whether  a  drug  is  being  taken  and 
suggested  that  language  should  be 
added  to  emphasize  this.  A  similar 
comment  states  that  low  blood  levels 
may  occur  even  though  the  patient  is 
taking  medication  regularly. 

Response:  Although  we  believe  these 
concepts  are  generally  understood  by 
disability  evaluators  in  our  program,  we 
agree  they  should  be  acknowledged  in 
the  listings.  Therefore,  the  following 
language  has  been  added  to  section 
11.0QA.  "Blood  drug  levels  should  be 
evaluated  in  conjimction  with  all  the 
other  evidence  to  determine  the  extent 
of  compliance.  When  the  reported  blood 
drug  levels  are  low,  therefore,  the 
information  obtained  from  the  treating 
source  should  include  the  physician's 
statement  as  to  why  the  levels  are  low 
and  the  results  of  any  relevant 
diagnostic  studies  concerning  the  blood 
levels." 

Comment-  Another  comment 
suggested  that  we  should  specifically 
state  that  benefits  should  not  be  denied 
a  person  whose  psychiatric  problems 
prevent  the  taking  of  seizure  medication. 

Response:  A  general  statement  of  this 
type  would  be  of  little  value.  A 
psychiatric  problem  of  this  significance 
would  constitute  an  impairment  that 
would  need  to  be  considered  in  the  total 
evaluation  of  disability. 

Comment  A  professional  organization 
concerned  with  the  treatment  of 
epilepsy  recommended  that  physicians 
with  expertise  in  epilepsy  shoidd  be 
consulted  in  the  medical  evaluation 
process. 

Response:  Physicians  participate  in 
every  determination  of  medical  severity 
at  the  DDS  level.  In  other  case8,'medical 
p£irticipation  is  obtained  when  needed. 
Although  we  attempt  to  recruit  a  vtiriety 
of  medical  specialists  to  conduct  these 
evaluations,  it  is  impossible  to  have 
physicians  who  have  specialized 
experience  in  the  treatment  of  epilepsy 
review  all  cases  involving  this  condition. 
There  are  established  referral  channels, 
however,  whereby  a  specialist's 
evaluation  can  be  obtained  for  problem 
case^. 

Comment-  Another  comment  from  the 
organization  in  the  preceding  comment 
suggests  that  it  should  be  made  clear 
that  a  negative  electroencephalogram 
(EEG)  is  not  conclusive  evidence  that  a 
person  does  not  have  epileptic  seizures. 

Response:  EEG  findings  are  valuable 
in  our  evaluation  because  a  specifically 
abnormal  EEG  provides  evidence- that 
reinforces  the  available  reported 


findings  and  may  make  it  unnecessary 
to  obtain  more  extensive  medical 
history  and  findings.  We  do  not  believe 
it  is  necessary  to  further  explain  the  use 
of  EEG  findings  in  evaluation. 
Experience  ^as  shown  that  physicians 
who  evaluate  disability  understand  that 
a  negative  EEG  does  not  rule  out 
epileptic  seizures  and  that  persons  who 
do  not  record  positive  changes  can  be 
allowed  disability  benefits. 

Comment-  Another  commenter 
recommended  that  we  require  two 
EEG's  rather  than  the  one  now 
designated. 

Response:  Although  the  extent  of 
documentation  is  always  somewhat 
judgmental,  we  believe  our  combined 
requirement — an  EEG  plus  a  description 
of  a  typical  seizure  pattern — provides 
sufficient,  convincing  docimientation. 

Comment-  A  neurological  clinic 
commented  that  the  word  "diumal." 
which  is  used  in  Listing  11.02,  refers 
more  commonly  to  daily,  or  recurring 
daily,  rather  than  daytime,  its  secondary 
meaning.  They  suggest  replacing 
"diumal"  with  "daytime,"  so  there  will 
be  no  confusion  as  to  how  "diumal"  is 
used. 

Response:  We  have  made  this  change 
for  the  reason  stated  in  the  comment. 
Also,  since  the  word  "diumal"  is  used 
similariy  in  Usting  lllDZAl,  we  have 
made  this  change  in  that  listing  as  well. 

Comment-  Several  letters  suggested 
that  the  listing  for  epilepsy  (11.02) 
should  be  based  on  the  most  recrat 
international  classification  of  seiztu-es, 
which  divides  epileptic  seizures  into 
general  types  and  the  provides  further 
subdivision  on  the  basis  of  a  variety  of 
neurological  characteristics.and 
symptoms,  leading  to  a  total  of  18 
categories. 

Response:  Although  t  this 
classification  is  unquestionably 
valuable  in  the  therapeutic  management 
of  seizures  and  for  research,  it  does  not 
lend  itself  to  a  broad  classification  on 
the  basis  of  the  functions  that  are  most 
important  to  woric.  The  present  division 
of  this  listing  provides  an  evaluation 
approach  based  on  the  most  common  ' 
characteristics  of  seizures,  with  the 
required  frequency  of  seizures  related  to 
the  disruption  (rf  activity  Aat  results. 
Thus,  the  primary  focus  of  this  Ksting  is 
on  the  characteristics  of  the  seizures, 
both  during  the  seizure  and  the  period 
following  it,  ra^r  than  on  the  diagnosis 
of  the  particular  subtype. 

Comments:  In  commenting  on  Listing 
11.08.  the  hsting  for  minor  motor 
seizures,  a  neurological  clinic  stated  that 
manifestations  ci  unconventional 
behavior  are  usually  ictaf  ratlwr  than 
peatictal. 
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Response:  It  is  postictal  behavior, 
behavior  following  the  seizure,  that  is 
critical  to  the  level  of  severity  intended 
for  this  listing.  Unconventional  behavior 
that  is  ictal,  occuring  during  th«  seizure, 
is  overshadowed  by  the  Usting 
requirement  that  the  seizure  must  be 
associated  with  alterations  of 
awareness  or  loss  of  consciousness. 

Comment:  Another  commenter 
questioned  the  inclusion  of  psychomotor 
seizures  in  two  listings,  the  listing  for 
major  motor  8eizures-tll.02)  and  minor 
motor  seizures  (11.03). 

Response:  Seizures  of  this  origin  result 
in  the  patterns  described  under  both 
listings.  They  may  be  classified  as  being 
of  the  major  or  minor  variety,  depending 
upon  the  pattern  in  the  particular 
individual. 

Comment-  Several  commenters  stated 
that  although  listing  11.04  requires  an 
impairment  of  two  extremities,  cerebral 
vascular  accidents  often  produce 
disability  by  the  impairment  of  one 
extremity. 

Response:  This  requirement  of  the 
listing  does  not  prevent  a  finding  of 
disability  for  impairment  of  one 
extremity.  These  impairments  can  be 
allowed  by  the  use  of  vocational 
evaluation,  the  phase  of  evaluation  that 
is  explained  in  this  preamble  under  the 
heading  "How  We  Use  the  Listing." 
Citing  an  impairment  of  one  extremity  is 
not  appropriate  for  the  Listing  of 
Impairments,  however,  for  its  purpose  is 
to  identify  impairments  that  can  be 
expected  to  be  disabling,  regardless  of  a 
person's  vocational  background. 

Comment:  Another  commenter  stated 
that  the  listing  for  vascular  accidents 
(11.04)  should  include  limitations 
resulting  from  visual-perceptual 
dysfunction,  since  patients  with  this 
type  of  dysfunction  do  not  do  as  well  as 
others. 

Response:  In  most  cases  this  type  of 
dysfunction  is  not  the  one  that  has  the 
most  impact  on  functional  capacity  and 
is  one  that  is  the  most  difficult  to 
document.  Insofar  as  visual-perceptual 
dysfunction  has  a  signficant  impact,  it  is 
likely  to  result  in  ineffective 
communication,  which  is  included  in     ^ 
Part  A  of  this  listing. 

Comment:  In  commenting  on 
neurological  Listings  11.08  and  11.14  two 
organizations  stated  that  sensory  loss 
can  severely  affect  an  individual's 
function  despite  adequate  return  of 
motor  function.  Therefore,  the 
organizations  believe  these  listings 
place  too  much  emphasis  on  motor  loss. 

Response:  Disorganization  of  motor 
function  is  essential  for  the  level  of 
severity  that  is  intended  for  these  two 
conditions.  Sensory  disruption  may 
contribute  to  loss  of  motor  function  and 


may  be  considered  in  this  context.  This 
is  stated  by  reference  to  section  ll.OOC. 

Comment-  Another  comment, 
concerning  the  association  of  sensory 
and  motor  abnormalities,  stated  that  it  is 
unusual  for  a  patient  to  have  significant 
abnormalities  of  both  types. 

Response:  This  is  not  unusual  at  the 
degree  of  severity  that  we  intend  for 
these  neurological  listings.  Conditions 
that  do  not  have  this  pattern  are  at  a 
lesser  level  of  severity  than  is  intended 
under  the  listing. 

Comment-  A  professional  organization 
concerned  with  speech,  language,  and 
hearing  problems  suggested  the 
inclusion  of  criteria  for  communication 
disorders  in  many  of  the  neurological 
listings. 

Response:  Although  communication 
problems  are  associated  with  many 
neurological  conditions,  the  listings  must 
focus  on  the  typical  characteristics  of 
each  condition  that  most  often  result  in 
disability.  Commiuiication  disorders,  for 
the  neurological  conditions  for  which 
they  are  not  now  cited,  are  not  usually 
the  primary  cause  of  disability. 

Comment-  A  comment  from  an 
association  questions  how  evaluation 
would  be  handled  luider  ll.OOB  in  cases 
in  which  a  brain  scan  indicates  tumor 
spread,  but  the  site  of  the  primary  tumor 
is  unknown  and  thus  a  biopsy  is  not 
possible. 

Response:  In  this  case,  the 
determination  would  rest  on  the 
evidence  that  is  obtainable.  The  scan 
would  be  evaluated  in  conjimction  with 
the  clinical  findings  to  determine  if  there 
is  convincing  evidence  of  disability. 
Claims  are  not  denied  merely  because 
an  atypical  situation  prevents  obtaining 
a  procedure  that  is  cited  in  the  listings. 
Section  13.00B  provides  direction  for 
this. 

Comment-  Another  comment 
concerned  the  absence  of  listings  for 
sleep  disorders  and  suggested  that  we 
coordinate  our  efforts  to  develop  listings 
for  these  disorders  with  a  professional 
organization. 

Response:  We  have  been  considering 
criteria  for  these  conditions,  which  are 
now  the  subject  of  increasing  research 
and  medical  publication.  The  views  of 
professional  and  advocate  groups 
concerned  with  these  conditions  will  be 
considered. 

12.  Mental  Disorders 

As  indicated  previously  in  the 
preamble  to  these  amendments,  a 
complete  revision  of  the  "12.00  Mental 
Disorders"  of  the  Listing  of  Impairments 
was  published  in  the  Federal  Register 
(50  FR  35038)  on  August  28, 1985. 


13.  Neoplastic  Diseases,  Malignant 

Comment-  A  department  of  a  State 
government  stated  that  the  change  in 
section  E  of  Listing  13.13  will  result  in 
the  denial  of  persons  with  disabling 
conditions. 

Response:  All  the  existing  criteria  in 
Listing  13.13  were  retained.  Section  E  of 
Listing  13.13  is  an  addition  to  this  listing 
that  provides  another  means  by  which  a 
claimant  may  be  found  disabled  on 
medical  considerations  alone. 

Part  B  of  Appendix  1 

102.00    Special  Senses  and  Speech 

Comment:  A  professional  organization 
recommended  that  Listing  102.00  be 
expanded  to  include  a  hearing  test  at  a 
level  of  4.000  Hertz. 

Response:  We  have  been  investigating 
the  necessity  of  testing  at  higher 
frequencies.  Previous  contacts  with 
audiologic  and  otolaryngologic  groups 
have  recommended  another  level.  No 
change  is  being  made  at  this  time.  We 
are  obtaining  further  information  to 
determine  whether  losses  at  this  high 
frequency  significantly  resbict  a  child's 
ability  to  hear. 

Comment-  Several  commenters  stated 
that  the  change  in  the  listing  for  hearing 
impairments  in  children  (102.06)  is  too 
restrictive. 

Response:  As  explained  under  the 
subheading  entitled  "Study  of  the 
Disability  Program"  in  the  preamble, 
this  proposed  revision  is  not  being 
implemented  at  this  time.  Further  study 
of  a  change  of  this  type  will  be  made. 

103.00    Respiratory  System 

Comment-  A  department  of  a  State 
government  stated  that  section  103.00 
should  contain  the  requirement  for  the 
correction  of  ventilatory  function  test 
findings  for  BTPS  as  in  the  3.00  section. 

Response:  We  have  added  this  • 

requirement  to  section  103.00,  to  be 
consistent  with  the  corresponding  3.00 
section. 

104.00    Cardiovascular  System 

Comment-  An  association  concerned 
with  pediatrics  commented  that  the  6- 
month  requirement  for  the  persistence  of 
rheumatic  heart  disease  in  Listing  104.09 
is  excessive  and  stated  that  a  3-month 
period  coupled  with  significant  cardiac 
pathology  would  be  adequate. 

Response:  We  agree  with  this 
comment.  However,  before  making  any 
revision  to  this  listing,  we  are  first 
consulting  with  specialists  outside  of 
SSA  to  help  in  the  formulation  of  the 
new  criteria.  The  new  criteria  will  then 
be  presented  for  public  comment. 


!- 


/  Vol.  5ft  Ng  235  /  Friday.  December  a.  1985  /  Rules  and  Regutadom 


106.00    GcnitoUd  lary  System 

Comaent  A  legs  1  services  group 
commented  that  thi  i  standards  for 
kidney  disease  in  cnildren  in  Listing 
106.02  should  be  le^s  restrictive  than 
those  for  adults. 

Response:  This  o  >mmenter  is  correct 
since  creatinine  lev  els  depend,  in  part, 
on  the  muscle  masa  of  the  individual. 
Therefore,  the  senii  b  creatinine  value  is 


being  retained  at  3 


ng..  and  the 


creatinine  clearanc^  value  has  been 
adjusted  to  be  consistent  with  the  serum 
value  of  3  mg. 

112.00    Mental  and  Emotional  Disord»8 
General  Coinmeat& 

Comment  Conun  snts  from  a 
physician  in  private  practice  questioned 
the  justification  for  the  Listing  of 
Impairments.  This  dhysician  stated  that 
medical  facts  and  decisions  by 
physicians  cannot  oicompass  all  the 
issues  that  enter  into  employability.  and 
that  the  decisions  of  disability  also 
depend  on  social  considerations  and  the 
teaming  and  capabiity  of  each 
individual  evaluate^. 

Response:  The  Listing  of  Impairments 
is  one  elemeriT  of  dipbility  evaluation. 
Except  for  certain  c«ktegories  specified 
by  regulations  based  upon  the  law 
(disabled  widow(errs  and  SSI  children 
under  age  18),  applicants  have  the 
potential  for  evaluation  under  the 
broader  aspects  disnissed  by  this 
physician.  All  theseJconsiderations  are 
explained  in  the  disability  regulations, 
to  which  the  Listingiof  Impairments  is  an 
appendix.  Sections  404.1545  and 
404.1546  explain  the( evaluation  of 
residual  functional  ^pacity.  which  is  an 
assessment  of  the  wjork-related 
functions  that  indiv^uals  are  still 
capable  of  performing  despite  their 
impairment.  Section?  404.1560  through 
404.1560  explain  ho*r  this  assessment  is 
then  used  to  determjne  whether 
individuals  have  tfaa  capacity  to  do 
work  they  have  done  in  the  past  or,  if 
not,  whether  they  hqve  the  vocational 
capacity  to  do  otherjwork  in  view  of 
their  age,  educationjand  work 
experience.  This  approach  could,  of 
course,  be  used  for  w  impairments;  that 
is.  the  Listing  of  Innurments  could  be 
ehminated.  We  beliive.  however,  that 
identifying  a  level  oi  severity  that 
warrants  allowancelwitfaout  vocational 
assessment  has  proved  effective  over 
many  years  as  the  i^ost  economical  and 
efficient  means  of  s<3reening  the  most 
severe  cases. 

Comment  A  profe  ssional  organization 
concerned  with  phy^cal  medicine  and 
rehabihtation  noted  tliat  ona  purpose  of 
the  listings  is  ta  asst  re  that  disability 


determinations  have  a  sound  medical 
basis.  Tbift  organization  suggests  that 
this  purpose  would  be  further  assured 
by  a  requirement  that  disability 
determinations  be  based  on  a  diagnosis 
as  established  by  a  physician. 

Response:  Cuirent  regulations  require 
that  disability  must  be  established  on 
the  basis  of  a  medically  determinable 
impairment  as  shown  by  medical  signs, 
findings,  as  well  as  symptoms.  The 
diagnosis  is,  of  course,  almost  always 
established  on  the  basis  of  these 
findings.  In  a  few  cases,  however,  there 
is  unequivocal  evidence  of  a  severe, 
chronic  impairment,  even  though  the 
specific  diagnosis  is  still  questionable. 
We  believe  it  is  unnecessary  to 
establish  a  requirement  that  could 
prevent  an  allowance  for  these  rare 
cases  with  questionable  diagnoses. 
Experience  has  shown  the  present 
requirements  have  resulted  in 
determinations  with  a  sound  medical 
basis. 

Comment  Several  commenters 
advocated  that  the  determination  of 
disability  should  incorporate  the 
principles  contained  in  Guides  to  the 
Evaluation  of  Permanent  Impairment,  a 
publication  by  the  American  Medical 
Association  (AMA).  The  commenters 
stressed  the  value  of  using  the  dual 
concepts  of  impairment  and  disability 
contained  in  the  AMA  system — 
impairment  meaning  the  medical 
determination  of  the  abnormalities  that 
interfere  with  activities  of  daily  living, 
and  disability  meaning  an 
administrative  decision  that  considers 
the  individual's  capabilities  and  the 
economic  and  social  environment. 

Response:  Evaluation  under  the 
Listing  of  Impairments  is  only  one 
aspect  of  Social  Security's  disability 
evaluation,  and  the  total  evaluation 
employs  concepts  similar  to  the  dual 
concepts  of  "impairment"  and 
"disability"  in  the  AMA  guides.  An 
assessment  of  residual  physical  and 
mental  capacities  is  made  for  persons 
who  have  a  severe  impairment  but  not 
so  severe  as  to  meet  or  equal  the 
severity  of  a  listing.  This  assessment,  as 
is  true  of  the  AMA  impairment  concept 
is  a  medical  decision.  After  the  impact 
of  the  impairment  is  assessed,  an 
administrative  determination  of 
disability  is  made,  which  uses  the 
nonmedical  factors  that  are  important  to 
work  adjustment.  These  factors — such 
as  age,  education,  and  work 
experience — €ire  specified  by  statute. 
These  principles  are  summarized  in  the 
preamble  under  the  heading  "How  We 
Use  the  Listing"  and  are  explained  in 
detail  in  the  regulations,  {{  404.1560- 
404.1569  and  H  416.96e~«16.g68. 


Tb«  Listing  of  bnpafrments  is  also^ 
consistent  with  the  concepts  of 
"impairment"  and  "disability."  Under 
the  Ratings,  an  administrative  decision 
has  been^ade  that  when  in^)ainnents 
reach  a  certain  level  of  severity  it  is  not 
economical  to  evaluate  the  indfviduat's 
background  because  the  vast  majority  of 
people  win  be  disabled  with  this  level  of 
impairment. 

Comment  A  number  of  comments,  on 
various  body  systems,  suggested  that  we 
totaUy  adopt  the  evaluation  guides  oC 
the  AMA  contained  in  their  publication 
entitled  Guides  to  the  Evaluation  of 
Permanent  Impairment 

Response:  The  AMA  guides,  provide 
general  direction  for  daasificatioa  or 
grading  of  impairments  into  various 
broad  groups  or  levels.  They  are  used  by 
a  number  o^f  physicians  and  a  variety  of 
organizations,  in  lieu  of  establishing^ 
their  own  specific  standards,  for 
consideration  of  impairments  under  a 
number  of  programs.  The  Social  Security 
Administration,  in  eoraraon  with  other 
large  disability  programs,  has 
established  medical  criteria  to  respond 
to  the  specific  definition  of  disability 
and  the  needs  of  the  particular  program. 

Many  of  the  AMA  guides  are  not 
sufficientiy  specific  for  our  program. 
Some  are  not  closely  related  to  the 
work-related  limitations  of  function  that 
we  must  consider  under  the  Social 
Security  Act's  definition  of  disability. 
Some  of  the  guides,  for  example,  base 
the  disability  classification  on  the 
resulting  symptoms,  such  as  a  heart 
condition  Uiat  results  in  symptoms  at 
rest.  Rather  than  providing  specific  sets 
of  medical  findings,  guides  of  this  type 
are  illusti-ated  by  case  histories,  which 
are  not  intended  to  be  more  dian  an 
example  of  one  way  that  the  specified 
degree  of  symptom  severity  can  occur. 
Other  guides  diat  are  more  specific  do 
net  include  the  variables  that  we 
consider  most  critical  to  work  capacity 
in  terms  of  the  statute  defining 
disability.  The  AMA  guide  for  the 
amputation  of  one  leg,  for  example, 
gives  a  fixed  percentage  of  disability. 
For  our  program,  we  believe  the  most 
important  work-related  consideration  is 
whether  there  are  complications  present 
that  prevent  the  effective  use  of  a 
prosthesis,  and  this  is  the  basis  of  our 
listing  for  this  condition. 

Comment  One  letter  states  that  the 
following  statement  in  the  proposed 
rules  published  on  May  6, 1982,  is  not 
clear  Thus,  if  a  person's  impairment  or 
combination  of  impairments  equals  or 
exceeds  the  level  of  severity  described 
in  the  listing,  we  find  that  he  or  she  is 
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disabled  solely  on  the  basis  of  the 
medical  facts,  unless  we  have  evidence 
to  the  contrary,  for  example,  evidence 
that  the  person  is  actually  doing 
substantial  gainful  activity." 

Response:  This  statement  is  found  in 
the  part  of  the  proposed  rules  published 
on  May  6, 1982,  that  gives  background.  It 
is  not  feasible  to  give  full  details  in  this 
background  information  which  places 
the  revisions  in  the  general  context  of 
the  disability  program.  This 
commenter's  main  concern  is  the 
circumstances  that  can  result  in  a  denial 
of  disability  even  though  there  is  a 
condition  that  meets  or  equals  the 
severity  of  a  listed  impairment.  The 
regulations  to  which  the  Listing  of 
Impairments  is  an  appendix  (20  CFR 
Part  404)  give  detailed  information  on 
this  subject.  Sections  404.1520.  404.1530, 
and  404.1571  through  404.1575  are  the 
most  pertinent  to  the  issue  raised  by  this 
comment  (Also  see  sections  416.920, 
416.93a  and  416.971  through  416.975.) 

Comment-  A  letter  bom  a  professor  of 
physical  medicine  and  rehabilitation 
suggested  that  people  ^ith  certain 
severe  impairments,  such  as  paraplegia 
and  quadriplegia,  be  paid  disability 
beneHts  even  though  they  may  be 
gainfully  employed.  The  commenter 
feels  this  would  encourage  them  to  seek 
rehabihtation. 

Response:  The  law  already  contains 
incentives  for  severely  impaired  persons 
to  achieve  employment.  For  example,  it 
provides  a  9-month  trial  work  period. 
During  this  period,  benefits  continue 
regardless  of  earnings,  thus  allowing 
persons  to  test  their  work  capacity 
without  losing  benefits.  We  beUeve  this 
provision  is  preferable  to  the  one 
suggested.  Further,  although  severely 
impaired,  persons  with  unique  talents 
may  be  able  to  obtain  high  earnings.  It 
would  be  in  conflict  with  the  statute  to 
pay  benefits  to  these  persons. 

Copiment-  A  letter  from  a  legal 
advocate  for  the  disabled  points  out  that 
there  is  a  wide  gulf  between  being 
medically  capable  of  employment  and 
finding  employment.  He  advocates  that 
an  appropriate  mechanism  be 
effectuated  to  assist  persons  who  are 
denied  benefits. 

Response:  Persons  who  are  denied 
benefits  are  considered  for  referral  to 
local  rehabilitation  agencies.  The  statute 
specifically  precludes  ability  to  find  a 
job  as  a  determinant  of  disability. 

Comment:  Another  commenter  stated 
that  the  listings  do  not  give  sufficient 
emphasis  to  excessive  fatigue. 

Response:  Fatigue,  weakness  and 
related  symptoms  result  from  many  of 
the  impairments  cited  in  the  listings. 
Fatigue  is  an  important  result  of  the 


medical  conditions  that  are  the  most 
common  causes  of  disability,  including 
heart  disease  and  lung  disease  and 
certain  neurological  impairments. 
However,  there  is  little  that  can  be 
stated  in  particular  listings  about  fatigue 
that  is  of  value  in  itself.  Generally,  it 
must  be  evaluated  in  terms  of  the 
findings  and  signs  cited  under  various 
listings.  However,  we  do  address  fatigue 
as  it  relates  to  multiple  sclerosis.  (See 
ll.OOE  and  11.090  in  the  neurological 
body  system  of  the  Listing  of 
Impairments.) 

Comment-  A  columnist  who  writes  a 
column  for  the  handicapped  stated  that 
many  people  with  handicaps  are 
disabled  only  because  of  attitude 
barriers  that  prevent  them  from 
obtaining  work  and  because  of  lack  of 
accommodations  necessary  for  the 
handicapped.  In  view  of  this,  the 
commenter  feels  that  disability  should 
not  be  denied  any  significantly  disabled 
person. 

Response:  This  type  of  latitude  is  not 
possible  under  the  law.  The  statute 
defining  disability  requires  that 
evaluation  focus  on  the  functional 
limitations  resulting  from  a  medical 
condition  in  relation  to  job 
requirements. 

Comment-  A  letter  from  a  local 
government  unit  urges  us  to  keep  in 
mind  the  impact  of  more  restrictive 
criteria,  both  in  terms  of  suffering  and  in 
shifting  the  burden  to  local  governments. 
This  commenter  attached  summaries  of 
several  denied  cases  to  illustrate  this 
impact 

Response:  There  is  no  general  intent 
in  this  revision  to  estabhsh  more 
restrictive  criteria.  In  some  instances, 
medical  advances  in  the  treatment  for  a 
particular  condition  have  required  a 
revision  that  will  result  in  fewer  persons 
being  allowed  benefits.  Only  a  small 
number  of  the  total  revisions  are  of  this 
type,  however.  Other  changes  will  result 
in  some  persons  in  a  specific  category 
being  found  disabled  when  they  may  not 
have  been  under  the  prior  criteria. 

Comment-  One  commenter  noted  that 
the  listings  are  not  numbered 
continuously;  for  example.  Listing  7.02  is 
followed  by  7.05. 

Response:  Program  physicians  and 
other  personnel  become  accustomed  to 
associating  a  listing  number  with  a 
particular  impairment.  Therefore, 
insofar  as  possible,  we  try  to  avoid 
renumbering  when  revisions  are  made. 
Number  stability  also  facilitates  the 
assoication  of  the  listings  in  Part  B  with 
those  in  Part  A.  The  last  two  digits  of 
the  listings  in  the  two  parts  are  identical 
for  listings  in  which  the  medical 
conditions  are  closely  related. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  major  rule. 
The  revisions  are  of  a  technical-medical 
nature  and  no  significant  change  in 
disability  allowance  and  denial  rates  is 
expected.  These  amendments  to  the 
regulations  only  reflect  changes  made 
necessary  by  advances  in  the  medical 
treatment  of  some  diseases  and  in 
evaluation  methods  for  certain 
impairments.  The  amendments  do  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more  or  otherwise  meet 
the  threshold  criteria  of  the  Executive 
Order.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  do 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  only  affect  disability 
determinations  of  individuals  under  title 
II  and  title  XVI  of  the  Act.  We  ^cognize 
that  the  Social  Security  Administration 
relies  heavily  upon  medical  reports 
submitted  by  many  physicians 
practicing  privately,  in  partnerships,  and 
in  groups;  hospitals;  medical  clinics;  and 
other  health  care  providers  that  may  be 
classified  as  small  entities.  However, 
these  regulations  will  not  have  any 
significant  economic  impact  upon  them 
because  their  reporting  responsibiUties 
are  essentially  the  same  as  before  the 
issuance  of  these  regulations.  Moreover, 
under  section  309  of  Pub.  L  96-265  (the 
Social  Security  Disability  Amendments 
of  1980),  we  now  pay  physicians  not 
employed  by  the  Federal  government 
and  other  non-Federal  providers  of 
medical  services  for  the  reasonable  cost 
of  providing  us  with  existing  medical 
evidence  that  we  need  and  request. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  OMB  clearance. 

The  amendments  are  hereby  adopted 
as  revised  and  set  forth  below. 

(Catalog  of  Federal  Domestic  Program  Nos. 
13.802.  Social  Security  Disability  Insurance: 
13.807,  Supplemental  Security  Income 
Program) 

List  of  SubjecU  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits.  Disability 
benefits,  Old-Age,  survivors  and 
disability  insurance. 
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Dated:  April  3a  1^ 
Mariba  A.  McSteen, 
Acting  Commissiontr 

Approved:  May  i;  ^ 
Margaret  M.  Hecklef, 
Secretary  of  Health 


of  Social  Security. 
1985. 


ind  Human  Services. 


PART  404-FEDE  RAL  OLD-AGE, 
SURVIVORS  ANC  DISABILITY 


INSURANCE  (195  > 


— ) 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subpart  P.  Chapter 
m  of  Title  20.  Cod  i  of  Federal 
Regulations,  is  am  ended  as  set  forth 
below. 

20  CFR  Part  404 
as  follows: 

1.  The  authority  citation  for  Subpart  P 
continues  to  read  is  follows 


Authority:  Issued 
221.  222.  223.  225 
Security  Act,  as 
amended,  53  Stat. 
1080.  as  amended,  6{ 
66  Stat.  1082,  as 
amended,  7p  Stat. 
647,  as  amended;  42 
422.  423,  425,  and  13d2. 


I  inder  Sees,  202,  205,  216. 
1102  of  the  Social 
amended;  49  Stat.  623.  as 

as  amended.  68  Stat. 
Stat.  1081.  as  amended, 
amejided,  70  Stat.  815,  as 
as  amended.  49  Stat. 
J.S.C.  402.  405,  416,  421. 


anil 


1368,1 


81', 


2.  Part  404.  Appendix 
Impairments)  of 
except  for  Part  A. 
remains  unchanged, 


1  (Listing  of 
art  P  is  revised, 
Jection  12.  which 
to  read  as  follows: 


Si  bp 


Appendix  1. — Listi  ng  of  Impairments 


In  the  Listing  of 
under  each  separate 
A  and  Part  B  will  be 
ranging  from  4  to  8 
revised  and 
the  t)ody  system 
Impairments  will  t>e 
termination  dates: 

Musculoskeletal 
years.  Consequently, 
system  will  no  longe 
December  6, 1990. 

Respiratory  systen 
Consequently,  the  li 
will  no  longer  be 
1991. 

Cardiovascular 
years.  Consequently, 
system  will  no  longei 
tJecember  6, 1989. 

The  listings  under 
in  Part  A  and  Part  B 
Consequently,  the 
systems  will  no 
December  6, 1993 
listings  in  Part  A  will 
1988,  unless  extende( 
promulgated  again 

Part  A 

Criteria  applicableho 
and  over  and  to  chile  ren 
criteria  are  appropria  te 

oec. 

1.00    Musculoskelet4l 

2.00    Special  Senses 


<  long*  r 
Ths 


Subpart  P  is  amended 


Im  sairments,  the  listings 
3ody  system  in  both  Part 
sffective  for  periods 
yi  lars  unless  extended  or 
promulgi  ited  again.  Specifically, 
listifigs  in  the  Listing  of 
ubject  to  the  following 

S3|stem  (1.00)  within  5 
the  listings  in  this  body 
be  effective  on 

(3.00)  within  6  years, 
s  ings  in  this  body  system 
effective  on  December  6, 

system  (4.00)  within  4 
the  listings  in  this  body 
be  effective  on 


'  V 


lis  ing 


he  other  body  systems 
ill  expire  in  8  years. 

in  these  body 
be  effective  on 
mental  disorders 

expire  on  August  27, 
or  revised  and 


individuals  age  18 
~  under  age  18  where 


System, 
and  Speech. 


Sec. 

3.00    Respiratory  System. 

4.00    Cardiovascular  S>'stem, 

5.00    Digestive  System. 

6.00    Cenito-Urinary  System. 

7.00    Hemic  and  Lymphatic  System. 

8.00    Skin. 

9.00    Endocrine  System. 

10.00    Multiple  Body  Systems. 

11.00    Neurological. 

12.00    Mental  Disorders. 

13.00    Neoplastic  Diseases,  Malignant. 

Ijn    Musculoskeletal  System 

A.  Loss  of  function  may  be  due  to 
amputation  or  deformity.  Pain  may  be  an 
important  factor  in  causing  functional  loss, 
but  it  must  be  associated  with  relevant 
abnormal  signs  or  laboratory  fmdings. 
Evaluations  of  musculoskeletal  impairments 
should  be  supported  where  applicable  by 
detailed  descriptions  of  the  joints,  including 
ranges  of  motion,  condition  of  the 
musculature,  sensory  or  reflex  changes, 
circulatory  deficits,  and  X-ray  abnormalities. 

B.  Disorders  of  the  spine,  associated  with 
vertebrogenic  disorders  as  in  1.05C,  result  in 
impairment  because  of  distortion  of  the  bony 
and  ligamentous  architecture  of  the  spine  or 
impingement  of  a  herniated  nucleus  pulposus 
or  bulging  annulus  on  a  nerve  root. 
Impairment  caused  by  such  abnormalities 
usually  improves  with  time  or  responds  to 
treatment.  Appropriate  abnormal  physical 
findings  must  be  shown  to  persist  on 
repeated  examinations  despite  therapy  for  a 
reasonable  presumption  to  be  made  that 
severe  impairment  will  last  for  a  continuous 
period  of  12  months.  This  may  occur  in  cases 
with  unsuccessful  prior  surgical  treatment. 

Evaluation  of  the  impairment  caused  by 
disorders  of  the  spine  requires  that  a  clinical 
diagnosis  of  the  entity  to  be  evaluated  first 
must  be  established  on  the  basis  of  adequate 
history,  physical  examination,  and 
roentgenograms.  The  specific  findings  stated 
in  1.05C  represent  the  level  required  for  that 
impairment;  these  findings,  by  themselves, 
are  not  intended  to  represent  the  basis  for 
establishing  the  clincial  diagnosis. 
Futhermore,  while  neurological  examination 
findings  are  required,  they  are  not  to  be 
interpreted  as  a  basis  for  evaluating  the 
magnitude  of  any  neurological  impairment. 
Neurological  impairments  are  to  be  evaluated 
under  11.00-11.19. 

The  history  must  include  a  detailed 
description  of  the  character,  location,  and 
radiation  of  pain;  mechanical  factors  which 
incite  and  relieve  pain;  prescribed  treatment, 
including  type,  dose,  and  frequency  of 
analgesic;  and  typical  daily  activities.  Care 
must  be  taken  to  ascertain  that  the  reported 
examination  findings  are  consistent  with  the 
individual's  daily  activities. 

There  must  be  a  detailed  description  of  the 
orthopedic  and  neurologic  examination 
findings.  The  findings  should  mclude  a 
description  of  gait,  limitation  of  movement  of 
the  spine  given  quantitatively  in  degrees  from 
the  vertical  posiiion,  motor  and  sensory 
abnormalities,  muscle  spasm,  and  deep 
tendon  reflexes.  Observations  of  the 
individual  during  the  examination  should  be 
reported;  e.g.,  how  he  or  she  gets  on  and  off 
the  examining  table.  Inability  to  walk  on 


heels  or  toes,  to  squat,  or  to  arise  from  a 
squatting  position,  where  appropriate,  may 
be  considered  evidence  of  significant  motor 
loss.  However,  a  report  of  atrophy  is  not 
acceptable  as  evidence  of  significant  motor 
loss  without  circumferential  measurements  of 
both  thighs  and  lower  legs  (or  upper  or  lower 
arms)  at  a  stated  point  above  and  below  the 
knee  or  elbow  given  in  inches  or  centimeters. 
A  specific  description  of  atrophy  of  hand 
muscles  is  acceptable  without  measurements 
of  atrophy  but  should  include  measurements 
of  grip  strength. 

These  physical  examination  findings  must 
be  determined  on  the  basis  of  objective 
observations  during  the  examination  and  not 
simply  a  report  of  the  individual's  allegation, 
e.g.,  he  says  his  leg  is  week,  numb,  etc. 
Alternative  testing  methods  should  be  used  to 
verify  the  objectivity  of  the  abnormal 
findings,  e.g.,  a  seated  straight-leg  raising  test 
in  addition  to  a  supine  straight-leg  raising 
test.  Since  abnormal  findings  may  be 
intermittent,  their  continuous  presence  over  a 
period  of  time  must  be  established  by  a 
record  of  ongoing  treatment.  Neurological 
abnormalities  may  not  completely  subside 
after  surgical  or  nonsurgical  treatment,  or 
with  the  passage  of  time.  Residual 
neurological  abnormalities,  which  persist 
after  it  has  been  determined  clinically  or  by 
direct  surgical  or  other  observation  that  the 
ongoing  or  progressive  condition  is  no  longer 
present,  cannot  be  considered  to  satisfy  the 
required  findings  in  1.05C. 

Where  surgical  procedures  have  been 
performed,  documentation  should  include  a 
copy  of  the  operative  note  and  available 
pathology  reports. 

Electrodiagnostic  procedures  and 
myelography  may  be  useful  in  establishing 
the  clincial  diagnosis,  but  do  not  constitute 
alternative  criteria  to  the  requirements  in 
1.05C. 

C.  After  maximum  benefit  from  surgical 
therapy  has  been  achieved  in  situations 
involving  fractures  of  an  upper  extremity  (see 
1.12)  or  soft  tissue  injuries  of  a  lower  or  upper 
extremity  (see  1.13),  i.e.,  there  have  been  no 
significant  changes  in  physical  findings  or  X- 
ray  findings  for  any  &-month  period  after  the 
last  definitive  surgical  procedure,  evaluation 
should  be  made  on  the  basis  of  demonstrable 
residuals. 

D.  Ma/or  joints  as  used  herein  refer  to  hip, 
knee,  ankle,  shoulder,  elbow,  or  wrist  and 
hand.  (Wrist  and  hand  are  considered 
together  as  one  major  joint.) 

E.  The  measurements  of  joint  motion  are 
based  on  the  techniques  described  in  the 
"Joint  Motion  Method  of  Measuring  and 
Recording,"  published  by  the  American 
Academy  of  Orthopedic  Surgeons  in  1965,  or 
the  "Guides  to  the  Evaluation  of  Permanent 
Impairment — The  Extremities  and  Back" 
(Chapter  I);  America  Medical  Association, 
1971. 

1.01    Category  of  Impairments, 
Musculoskeletal 

1.02    Active  rheumatoid  arthritis  and 
other  inflammatory  arthritis. 

With  both  A  and  B. 

A.  History  of  persistent  joint  pain,  swelling, 
and  tenderness  involving  multiple  major 
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joints  (see  l.OOD)  and  with  signs  of  joint 
inflammation  (swelling  and  tenderness)  on 
current  physical  examination  despite 
prescribed  therapy  for  at  least  3  months, 
resulting  in  significant  restriction  of  function 
of  the  affected  joints,  and  clinical  activity 
expected  to  last  at  least  12  months;  and 

B.  Corroboration  of  diagnosis  at  some  point 
in  time  by  either. 

1.  Positive  serologic  test  for  riieumaioid 
factor  or 

2.  Antinucle^  antibodies;  or 

3.  Elevated  sedimentation  rate;  or 

4.  Characteristic  histologic  changes  in 
biopsy  of  synovial  membrane  or 
subcutaneous  nodule  (obtained  independent 
of  Social  Security  disability  evaluation). 

1.03  Arthritis  of  a  major  weight-bearing 
joint  (due  to  any  cause): 

With  history  of  persistent  joint  pain  and 
stiffness  with  signs  of  marked  limitation  of 
motion  oc  abnormal  motion  of  the  affected 
joint  on  current  physical  examination.  With: 

A.  Gross  anatomical  deformity  of  hip  or 
knee  (e.g.  subluxation,  contracture,  bony  or 
fibrous  ankylosis,  instability)  supported  by  X- 
ray  evidence  of  either  significant  joint  space 
narrowing  or  significant  bony  destruction  and 
markedly  limiting  ability  to  walk  and  stand; 
or 

B.  Reconstructive  surgery  or  surgical 
arthrodesis  of  a  major  weight-bearing  joint 
and  return  to  full  weight-bearing  status  did 
not  occur,  or  is  not  expected  to  occur,  within 
12  months  of  onset. 

1.04  Arthritis  of  one  major  joint  in  each  of 
the  upper  extremities  (due  to  any  cause]: 

With  history  of  persistent  joint  pain  and 
stiffness,  signs  of  marked  limitation  of  motion 
of  the  affected  joints  on  current  physical 
examination,  and  X-ray  evidence  of  either 
significant  joint  space  narrowing  or 
significant  bony  destruction.  With: 

A.  Abduction  and  forward  flexion 
(elevation)  of  both  arms  at  the  shoulders, 
including  scapular  motion,  restricted  to  less 
than  90  degrees;  or 

B.  Gross  anatomical  deformity  (e.g., 
subluxation,  contracture,  bony  or  fibrous 
ankylosis,  instability,  ulnar  deviation)  and 
enlargement  or  effusion  of  the  affected  joints. 

1 .05  Disorders  of  the  spine: 

A.  Arthritis  manifested  by  ankylosis  or 
fixation  of  the  cervical  or  dorsolumbar  spine 
at  30'  or  more  of  flexion  measured  from  the 
neutral  postion,  with  X-ray  evidence  of: 

1.  Calcification  of  the  anterior  and  lateral 
ligaments;  or 

2.  Bilateral  ankylosis  of  the  sacroiliac  joints 
with  abnormal  apophyseal  articulations;  or 

B.  Osteoporosis,  generalized  (established 
by  X-ray)  manifested  by  pain  and  limitation 
of  back  motion  and  paravertebral  muscle 
spasm  with  X-ray  evidence  of  either: 

1.  Compression  fracture  of  a  vertebral  body 
with  loss  of  at  least  50  percent  of  the 
estimated  height  of  the  vertebral  body  prior 
to  the  compression  fracture,  with  no 
intervening  direct  traumatic  episode;  or 

2.  Multiple  fractures  of  vertebrae  with  no 
intervening  direct  traumatic  episode;  or 

C.  Other  vertebrogenic  disorders  (e.g., 
herniated  nucleus  puplosus,  spinal  stenosis) 
with  the  following  persisting  for  at  least  3 
months  despite  prescribed  therapy  and 
expected  to  last  12  months.  With  both  1  and 
2: 


1.  Pain,  muscle  spasm,  and  significant 
limitation  of  motion  in  the 'spine;  and 

2.  Appropriate  radicular  distribution  of 
significant  motor  loss  with  muscle  weakness 
and  sensory  and  reflex  loss. 

1 .08  Osteomyelitis  or  septic  arthritis 
(established  by  X-ray): 

A.  Located  in  the  pelvis,  vertebra,  femur, 
tibia,  or  a  major  joint  of  an  upper  or  lower 
extremity,  with  persistent  activity  or 
occurrence  of  at  least  two  episodes  of  acute 
activity  within  a  5-month  period  prior  to 
adjudication,  manifested  by  local 
inflammatory,  and  systemic  signs  and 
laboratory  findings  (e.g.,  heat  redness, 
swelling,  leucocytosis,  or  increased 
sedimentation  rate)  and  expected  to  last  at 
least  12  months  despite  prescribed  therapy; 
or 

B.  Multiple  localizations  and  systemic 
manifiestations  as  in  A  above. 

1 .09  Amputation  of  anatomical  deformity 
of  (i.e.,  loss  of  major  function  due  to 
degenerative  changes  associated  with 
vascular  or  neurological  deficits,  traumatic 
loss  of  muscle  mass  or  tendons  and  X-ray 
evidence  of  bony  ankylosis  at  an  unfavorable 
angle,  joint  subluxation  or  instability): 

A.  Both  hands;  or 

B.  Both  feet;  or 

C.  One  hand  and  one  foot 

1.10  Amputation  of  one  lower  extremity 
(at  or  above  the  tarsal  region): 

A.  Honipelvectomy  or  hip  disarticulation, 
or 

B.  Amputation  at  or  above  the  tarsal  region 
due  to  peripheral  vascular  disease  or 
diabetes  mellitus;  or 

C.  Inability  to  use  a  prosthesis  effectively, 
without  obligatory  assistive  devices,  due  to 
one  of  the  following: 

1.  Vascular  disease;  or 

2.  Neurological  complications  (e.g..  loss  of 
position  sense);  or 

3.  Stump  too  short  or  stump  complications 
persistent,  or  are  expected  to  persist,  for  at 
least  12  months  from  onset;  or 

4.  Disorder  of  contralateral  lower  extremity 
which  markedly  limits  ability  to  walk  and 
stand. 

1.11  Fracture  of  the  femur,  tibia,  tarsal 
bone  of  pelvis  with  solid  union  not  evident  on 
X-ray  and  not  clinically  solid,  when  such 
determination  is  feasible,  and  return  to  full 
weight-bearing  status  did  not  occur  or  is  not 
expected  to  occur  within  12  months  of  onset. 

1.12  Fractures  of  an  upper  extremity  with 
non-union  of  a  fracture  of  the  shaft  of  the 
humerus,  radius,  or  ulna  under  continuing 
surgical  management  directed  toward 
restoration  of  functional  use  of  the  extremity 
and  such  function  was  not  restored  or 
expected  to  be  restored  within  12  months 
after  onset. 

1.13  Soft  tissue  injuries  of  an  upper  or 
lower  extremity  requiring  a  series  of  staged 
surgical  procedures  within  12  months  after 
onset  for  salvage  and/or  restoration  of  major 
function  of  the  extremity,  and  such  major 
function  was  not  restored  or  expected  to  be 
restored  within  12  months  after  onset. 

2.00    Special  Senses  and  Speech 

A.  Ophthalmology 

1.  Causes  of  impairment.  Diseases  or  injury 
of  the  eyes  may  produce  loss  of  central  or 
peripheral  vision.  Loss  of  central  vision 


results  in  inability  to  distinguish  detail  and 
prevents  reading  and  fine  work.  Loss  of 
peripheral  vision  restricts  the  ability  of  an 
individual  to  move  about  freely.  The  extent  of 
impairment  of  sight  should  be  determiiKd  by 
visual  testmg. 

2.  Central  visual  acuity.  A  loss  of  central 
visual  acuity  may  be  caused  by  impaired 
distant  and/or  near  vision.  However,  for  an 
individual  to  meet  the  level  of  severity 
described  in  2.02  and  2.04.  only  the  remaining 
central  visual  acuity  for  distance  of  the  better 
eye  with  best  correction  based  on  the  Snellen 
test  chart  measurement  may  be  used. 
Correction  obtained  by  special  visual  aids 
(e.g.,  contact  lenses)  will  be  considered  if  the 
individual  has  the  abihty  to  wear  such  aids. 

3.  Field  of  vision.  Impairment  of  peripheral 
vision  may  result  if  there  is  contraction  of  the 
visual  fields.  The  contraction  may  be  either 
symmetrical  or  irregular.  The  extent  of  the 
remaining  peripheral  visual  field  will  be 
determined  by  usual  perimetric  methods  at  a 
distance  of  330  mm.  under  illumination  of  not 
less  than  7-foot  candles.  For  the  phakic  eye 
(the  eye  with  a  lens),  a  3  mm.  white  disc 
target  will  be  used,  and  for  the  aphakic  eye 
(the  eye  without  the  lens),  a  6  mm.  white  disc 
target  will  be  nsed.  In  neither  instance  should 
corrective  spectacle  lenses  be  worn  during 
the  examination  but  if  they  have  been  used, 
this  fact  must  be  stated. 

Measurements  obtained  on  comparable 
perimetric  devices  may  be  used:  this  does  not 
include  the  use  of  tangent  screen 
measurements.  For  measurements  obtained 
using  the  Goldmann  perimeter,  the  object  size 
designation  III  and  the  illumination 
designation  4  should  be  used  for  the  phakic 
eye,  and  the  object  size  designation  IV  and 
illumination  designation  4  for  the  aphakic 
eye. 

Field  measurements  must  be  accompanied 
by  notated  field  charts,  a  description  of  fte 
type  and  size  of  the  target  and  the  test 
distance.  Tangent  screen  visual  fields  are  not 
acceptable  as  a  measurement  of  peripheral 
field  loss. 

Where  the  loss  is  predominantly  in  the 
lower  visual  fields,  a  system  such  as  the 
weighted  grid  scale  for  perimetric  fields 
described  by  B.  Esterman  (see  Grid  for 
Scoring  Visual  Fields,  II.  Perimeter,  Archives 
of  Ophthalmology,  79:400, 1968)  may  be  used 
for  determining  whether  the  visual  field  loss 
is  comparable  to  that  described  in  Table  2. 

4.  Muscle  function.  Paralysis  of  the  third 
cranial  nerve  producing  ptosis,  paralysis  of 
accommodation,  and  dilation  and  immobility 
of  the  pupil  may  cause  significant  visual 
impairment.  When  all  the  muscle  of  the  eye 
are  paralyzed  including  the  iris  and  ciliary 
body  (total  ophthalmoplegia),  the  condition  is 
considered  a  severe  impairment  provided  it  is 
bilateral.  A  finding  of  severe  impairment 
based  primarily  on  impaired  muscle  function 
must  be  supported  by  a  report  of  an  actual 
measurement  of  ocular  motility. 

5.  Visual  efficiency.  Loss  of  visual 
efficiency  may  be  caused  by  disease  or  injury 
resulting  in  a  reduction  of  central  visual 
acuity  or  visual  field.  The  visual  efficiency  of 
one  eye  is  the  product  of  the  percentage  of 
central  visual  efficiency  and  the  percentage 
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of  visual  field  efTic  ency.  (See  Tables  No.  1 
and  2.  following  2.1  8.) 

8.  Special  situati  ons.  Aphakia  represents  a 
visual  handicap  in  addition  to  the  loss  of 
central  visual  acuily.  The  term  monocular 
aphakia  would  ap(ly  to  an  individual  who 
has  had  the  lens  re  noved  from  one  eye,  and 
who  still  retains  th  >  lens  in  his  other  eye.  or 
to  an  individual  wl  o  has  only  one  eye  which 
is  aphakic.  The  ter  n  binocular  aphakia  would 
apply  to  an  individ  jal  who  has  had  both 
lenses  removed.  In  cases  of  binocular 
aphakia,  the  centra  I  efficiency  of  the  better 
eye  will  be  accepted  as  75  percent  of  its 
value.  In  cases  of  lionocular  aphakia,  where 
the  better  eye  is  apfiakic,  the  central  visual 
efficiency  will  be  ajccepted  as  50  percent  of 
the  value.  (If  an  individual  has  binocular 
aphakia,  and  the  central  visual  acuity  in  the 
poorer  eye  can  be  ^rrected  only  to  20/200,  or 
al  efficiency  of  the  better 
as  50  percent  of  its 


less,  the  central  vi 
eye  will  be  accepti 
value.) 

Ocular  symptom! 
or  may  not  produ< 
impairement.  Thes- 
evaluated  as  part 


of  systemic  disease  may 
a  disabling  visual 
manifestations  should  be 
the  underlying  disease 

entity  by  reference  ^o  the  particular  body 

system  involved.    I 
7.  Statutory  b/inc^ess.  The  term  "statutory 

blindness"  refers  t<i  the  degree  of  visual 

impairment  which  ^eflnes  the  term 

ial  Security  Act.  Both 
B  denote  statutory 


"blindness"  in  the 
2.02  and  2.03  A  am 
blindness. 
B.  Oto/aryngologi 
1.  Hearing  impai, 
should  be  evaluate' 
ability  to  hear  and 


rtent.  Hearing  ability 
I  in  terms  of  the  person's 
distinguish  speech. 

Loss  of  hearing  c|n  be  quantitatively 
determined  by  an  aiidiometer  which  meets 
the  standards  of  th#  American  National 
Standards  lnstitutel(ANSl)  for  air  and  bone 
conducted  stimuli  (i  .e.,  ANSI  S  3.6-1969  and 
ANSI  S  3.13-1972,  c  r  subsequent  comparable 
revisions)  and  perf(  rming  all  hearing 
measurements  in  ai  environment  which 
meets  the  ANSI  sta  idard  for  maximal 
permissible  backgn  und  sound  (ANSI  S  3.1- 
1977). 

Speech  discrimin;ition  should  be 
determined  using  a  standardized  measure  of 
speech  discriminati  jn  ability  in  quiet  at  a  test 
presentation  level  sufficient  to  ascertain 
maximum  discrimination  ability.  The  speech 
discrimination  meai  lure  (test)  used,  and  the 
level  at  which  testii  ig  was  done,  must  be 
reported. 

Hearing  tests  shobld  be  preceded  by  an 
otolaryngologic  exa  tnination  and  should  be 
performed  by  or  un  ler  the  supervision  of  an 
otolaryngologist  or  iudiologist  qualified  to 
perform  such  tests. 

In  order  to  establ  sh  an  independent 
medical  judgment  a  >  to  the  level  of 
impairment  in  a  cia  mant  alleging  deafness, 
the  following  exami  nations  should  be 
reported:  Otolaryng  slogic  examination,  pure 
tone  air  and  bone  a  idiometery,  speech 
reception  threshold  (SRT),  and  speech 


discrimination  testing.  A  copy  of  reports  of 
medical  examination  and  audiologic 
evaluations  must  be  submitted. 

Cases  of  alleged  "deaf  mutism"  should  be 
documented  by  a  hearing  evaluation.  Records 
obtained  from  a  speech  and  hearing 
rehabilitation  center  or  a  special  school  for 
the  deaf  may  be  acceptable,  but  if  these 
reports  are  not  available,  or  are  found  to  be 
inadequate,  a  current  hearing  evaluation 
should  be  submitted  as  outlined  in  the 
preceding  paragraph. 

2.  Vertigo  associated  with  disturbances  of 
labyrinthine-  vestibular  function,  including 
Meniere's  disease.  These  disturbances  of 
balance  are  characterized  by  an  hallucination 
of  motion  or  loss  of  position  sense  and  a 
sensation  of  dizziness  which  may  be  constant 
or  may  occur  in  paroxysmal  attacks.  Nausea, 
vomiting,  ataxia,  and  incapacitation  are 
frequently  observed,  particularly  during  the 
acute  attack.  It  is  important  to  differentiate 
the  report  of  rotary  vertigo  from  that  of 
"dizziness"  which  is  described  as 
lightheadedness,  unsteadiness,  confusion,  or 
syncope. 

Meniere's  disease  is  characterized  by 
paroxysmal  attacks  of  vertigo,  tinnitus,  and 
fluctuating  hearing  loss.  Remissions  are 
unpredictable  and  irregular,  but  may  be 
longlasting;  hence,  the  severity  of  impairment 
is  best  determined  after  prolonged 
observation  and  serial  reexaminations. 

The  diagnosis  of  a  vestibular  disorder 
requires  a  comprehensive  neuro- 
otolaryngologic  examination  with  a  detailed 
description  of  the  vertiginous  episodes, 
including  notation  of  frequency,  severity,  and 
duration  of  the  attacks.  Pure  tone  and  speech 
audiometry  with  the  appropriate  special 
examinations,  such  as  Bekesy  audiometry, 
are  necessary.  Vestibular  functions  is 
assessed  by  positional  and  caloric  testing, 
preferably  by  electronystagmography.  When 
polytograms,  contrast  radiography,  or  other 
special  tests  have  been  performed,  copies  of 
the  reports  of  these  tests  should  be  obtained 
in  addition  to  reports  of  skull  and  temporal 
bone  X-rays. 

3.  Organic  loss  of  speech.  Glossectomy  or 
larynegectomy  or  cicatricial  laryngeal 
stenosis  due  tc  injury  or  infection  results  in 
loss  of  voice  production  by  normal  means.  In 
evaluating  organic  loss  of  speech  (see  2.09), 
ability  to  produce  speech  by  any  means 
includes  the  use  of  mechanical  or  electronic 
devices.  Impairment  of  speech  due  to 
neurologic  disorders  should  be  evaluated 
under  11.00-11.19. 

2.01    Category  of  Impainnents,  Special 
Senses  and  Speech 

2.02  Impairment  of  centra/  visual  acuity. 
Remaining  vision  in  the  better  eye  after  best 
correction  is  20/200  or  less. 

2.03  Contraction  of  peripheral  visual 
fields  in  the  better  eye. 

A.  To  10*  or  less  from  the  point  of  fixation; 
or 

B.  So  the  widest  diameter  subtends  an 
angle  no  greater  than  20°;  or 


C.  To  20  percent  or  less  visual  Held 
efficiency. 

2.04  Loss  of  visual  efficiency.  Visual 
efficiency  of  better  eye  after  best  correction 
20  percent  or  less.  CHie  percent  of  remaining 
visual  efficiency  =  the  product  of  the  percent 
of  remaining  central  visual  efficiency  and  the 
percent  of  remaining  visual  Held  efficiency.) 

2.05  Complete  homonymous  hemianopsia 
(with  or  without  macular  sparing).  Evaluate 
under  2.04. 

2.08    Total  bilateral  ophthalinopiegia. 

2.07  Disturbance  of  labyrinthine- 
vestibular  function  (including  Meniere's 
disease),  characterized  by  a  history  of 
frequent  attacks  of  balance  disturbance, 
tinnitus,  and  progressive  loss  of  hearing. 
With  both  A  and  B: 

A.  Disturbed  function  of  vestibular 
labyrinth  demonstrated  by  caloric  or  other 
vestibular  tests;  and 

B.  Hearing  loss  established  by  audiometry. 

2.08  Hearing  impairments  (hearing  not 
restorable  by  a  hearing  aid)  manifested  by: 

A.  Average  hearing  threshold  sensitivity 
for  air  conduction  of  90  decibels  or  greater 
and  for  bone  conduction  to  corresponding 
maximal  levels,  in  the  better  ear,  determined 
by  the  simple  average  of  hearing  threshold 
levels  at  500, 1000  and  2000  hz.  (see  2.00B1); 
or 

B.  Speech  discrimination  scores  of  40 
percent  or  less  in  the  better  ear 

2.09  Organic  loss  of  speech  due  to  any 
cause  with  inability  to  produce  by  any  means 
speech  which  can  be  heard  understood  and 
sustained. 

Table  No.  1.— Percentage  of  Central  Vis- 
UAL  Efficiency  Corresponding  to  Cen- 
tral Visual  Acuity  Notations  for  Dis- 
tance IN  the  Phakic  and  Aphakic  Eye 
(Better  Eye) 


SoeRen 

Percent  central  visual  efficiency 

Aphakic 

Aphakic 

English 

Metric 

Phakic' 

monocu- 
lar' 

binocu- 
lar' 

20/16 

6/5 

100 

50 

75 

20/20 

6/6 

100 

50 

75 

20/25 

6/7.5 

95 

47 

71 

20/32 

6/10 

90 

45 

67 

20/40 

6/12 

65 

42 

64 

20/50 

6/15 

75 

37 

56 

20/64 

6/20 

65 

32 

49 

20/80 

6/24 

60 

30 

45 

20/100 

6/30 

50 

25 

37 

20/125 

6/36 

40 

20 

30 

20/160 

6/46 

30 

„ „,. 

22 

20/200 

6/60 

20 

Cdunw  and  Use. 

'  Ptiakic.— 1.  A  lens  is  present  in  both  eyes.  2.  A  lens  is 

Eesent  in  the  t>etler  eye  and  absent  in  ttie  poorer  eye.  3.  A 
ns  is  present  m  one  eye  and  the  other  eye  is  enucleated. 

'  Moriocular  — 1  A  lens  in  absent  in  the  better  eye  and 
present  in  the  poorer  eye  2.  The  lenses  are  absent  in  both 
eyes;  however,  ttie  central  visual  acuity  m  ttie  poorer  eye 
atter  best  correction  m  20/200  or  less  3  A  lens  is  absent 
from  one  eye  and  the  ottier  eye  is  enucleated. 

'  Binocular  —1.  The  lenses  are  absent  from  both  eyes  and 
ttw  central  visual  acuity  m  tfie  poorer  eye  after  best  correc- 
tion «  greater  than  20/200. 
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LEFT  EYE  iOS.) 


MCHT  EYE  (0.0.) 


Tabk  Na  2.  Chart  of  viaual  field  •bowing  extent  of  nonnal  field  and  method  of  computins  percml  of 

visual  field  effideocy 


1.  Diagram  of  right  eye  illustrates  extent  of 
nonnal  visual  Tield  as  tested  on  standard 
perimeter  at  3/330  (3  mm.  white  disc  at  a 
distance  of  330  mm.)  under  7  foot-candles 
illumination.  The  sum  of  the  eight  principal 
meridians  of  this  field  total  500*. 

2.  The  percent  of  visual  Held  efficiency  is 
obtained  by  adding  the  number  of  degrees  of 
the  eight  principal  meridians  of  the 
contracted  field  and  dividing  by  500.  Diagram 
of  left  eye  illustrates  visual  field  contracted 
to  30*  in  the  temporal  and  down  and  out 
meridians  and  to  20*  in  the  remaining  six 
meridians.  The  percent  of  visual  field 
efficiency  of  this  field  is:  6x20+2x30 

=  180-^500=0.36  or  36  percent  remaining 
visual  field  efficiency,  or  64  percent  loss. 

3.00    Respiratory  System 

A.  Introduction:  Impairments  caused  by  the 
chronic  disorder  of  the  respiratory  system 
generally  result  from  irreversible  loss  of 
pulmonary  functional  capacity  (ventilatory 
impairment,  gas  exchange  impairment,  or  a 
combination  of  both).  The  most  common 
symptom  attributable  to  these  disorders  is 
dyspnea  on  exertion.  Cough,  wheezing, 
sputum  production,  hemoptysis,  and  chest 
pain  may  also  occur,  but  need  not  be  present. 
However,  since  these  symptoms  are  common 
to  many  other  diseases,  evaluation  of 
impairments  of  the  respiratory  system 
requires  a  history,  physical  examination,  and 
chest  roentgenogram  to  establish  the 
diagnosis  of  a  chronic  respiratory  disorder. 
Pulmonary  function  testing  is  required  to 
provide  a  basis  for  assessing  the  impairment, 
once  the  diagnosis  is  established  by 
appropriate  clinical  findings. 

Alteration  of  ventilatory  function  may  be 
due  primarily  to  chronic  obstructive 
pulmonary  disease  (emphysema,  chronic 
bronchitis,  chronic  asthmatic  bronchitis)  or 
restrictive  disorders  with  primary  loss  of  lung 
volume  (pulmonary  resection,  thoracoplasty, 
chest  cage  deformity  as  seen  in 
kyphoscoliosis),  or  infiltrative  interstitial 


disorders  (diffuse  fibrosis).  Impairment  of  gas 
exchange  without  significant  airway 
obstruction  may  be  produced  by  interstitial 
disorders  (diffuse  fibrosis).  Primary  disease 
of  pulmonary  circulation  may  produce 
pulmonary  vascular  hypertension  and, 
eventually,  heart  failure.  Whatever  the 
mechanism,  any  chronic  progressive 
pulmonary  disorder  may  result  in  cor 
pulmonale  or  heart  failure.  Chronic  infection 
caused,  most  frequently  by  mycobacterial  or 
mycotic  organisms,  may  produce  extensive 
lung  destruction  resulting  in  marked  loss  of 
pulmonary  functional  capacity.  Some 
disorders  such  as  bronchiectasis  and  asthma 
may  be  characterized  by  acute,  intermittent 
illnesses  of  such  frequency  and  intensity  that 
they  produce  a  marked  impairment  apart 
from  intercurrent  functional  loss,  which  may 
be  mild. 

Most  chronic  pulmonary  disorders  may  be 
adequately  evaluated  on  the  basis  of  history, 
physical  examination,  chest  roentgenogram, 
and  ventilatory  function  tests.  Direct 
assessment  of  gas  exchange  by  exercise 
arterial  blood  gas  determination  or  diffusing 
capacity  is  required  only  in  specific  relatively 
rare  circumstances,  depending  on  the  clinical 
features  and  specific  diagnosis. 

B.  Mycobacterial  and  mycotic  infections  of 
the  lung  will  be  evaluated  on  the  basis  of  the 
resulting  impairment  to  pulmonary  function. 
Evidence  of  infectious  or  active 
mycobacterial  or  mycotic  infection,  such  as 
positive  cultures,  increasing  lesions,  or 
cavitation,  is  not,  by  itself,  a  basis  for 
determining  that  the  individual  has  a  severe 
impairment  which  is  expected  to  last  12 
months.  However,  if  these  factors  are 
abnormally  persistent,  they  should  not  be 
ignored.  For  example,  in  those  unusual  cases 
where  there  is  evidence  of  persistent 
pulmonary  infection  caused  by  mycobacterial 
or  mycotic  organisms  for  a  period  closely 
approaching  12  consecutive  months,  the 
clinical  findings,  complications,  treatment 


considerations,  and  prognosis  must  be 
carefully  assessed  to  determine  whether, 
despite  the  absence  of  impairment  of 
pulmonary  function,  the  individual  has  a 
severe  impairment  that  can  be  expected  to 
last  for  12  consecutive  months. 

C.  When  a  respiratory  impairment  is 
episodic  in  nature,  as  may  occur  in 
complications  of  bronchietasis  and  asthmatic 
bronchitis,  the  frequency  of  severe  episodes 
despite  prescribed  treatment  is  the  criterion 
for  determining  the  level  of  impairment 
Documentation  for  episodic  asthma  should 
include  the  hospital  or  emergency  room 
records  indicating  the  dates  of  treatment 
clinical  findings  on  presentation,  what 
treatment  was  given  and  for  what  period  of 
time,  and  the  clinical  response.  Severe 
attacks  of  episodic  asthma,  as  listed  in 
section  3.03B,  are  defined  as  prolonged 
episodes  lasting  at  least  several  hours, 
requiring  intensive  treatment  such  as 
intravenous  drug  administration  or  inhalation 
therapy  in  a  hospital  or  emergency  room. 

D.  Documentation  of  ventilatory  function 
tests.  The  results  of  ventilatory  fiuiction 
studies  for  evaluation  under  tables  I  and  D 
should  be  expressed  in  liters  or  liters  per 
minute  (BTPS).  The  reported  one  second 
forced  expiratory  volume  (FEVi)  should 
represent  the  largest  of  at  least  three 
attempts.  One  satisfactory  maximum 
voluntary  ventilation  (MVV)  is  sufficient  The 
MW  should  represent  the  observed  value 
and  should  not  be  calculated  from  FEVi. 
These  studies  should  be  repeated  after 
administration  of  a  nebulized  bronchodilator 
unless  the  prebronchodilator  values  are  80 
percent  or  more  of  predicted  normal  values  or 
the  use  of  bronchodilators  is  contraindicated. 
The  values  in  tables  I  and  II  assume  that  the 
ventilatory  function  studies  were  not 
performed  in  the  presence  of  wheezing  or 
other  evidence  of  bronchospasm  or,  if  these 
were  present  at  the  time  of  the  examination, 
that  the  studies  were  repeated  after 
administration  of  a  bronchodilator. 
Ventilatory  function  studies  performed  in  the 
presence  of  bronchospasm,  without  use  of 
bronchodilators,  cannot  be  found  to  meet  the 
requisite  level  of  severity  in  tables  I  and  IL 

The  appropriately  labeled  spirometric 
tracing,  showing  distance  per  second  on  the 
abscissa  and  the  distance  per  liter  on  the 
ordinate,  must  be  incorporated  in  the  file.  The 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 
ventilatory  function  should  be  stated.  If  the 
spirogram  was  generated  other  than  by  direct 
pen  linkage  to  a  mechanical  displacement- 
type  spirometer,  the  spirometric  tracing  must 
show  the  calibration  of  volume  units  through 
mechanical  means  such  as  would  be  obtained 
using  a  giant  syringe.  The  FEVi  must  be 
recorded  at  a  speed  of  at  least  20  mm.  per 
second.  Calculation  of  the  FEVi  from  a  flow 
volume  loop  is  not  acceptable.  The  recording 
device  must  provide  a  volume  excursion  of  at 
least  10  mm.  per  liter.  The  MW  should  be 
represented  by  the  tidal  excursion  measured 
over  a  10-  to  15-second  interval.  Tracings 
showing  only  cumulative  volume  for  the 
MVV  are  not  acceptable.  The  ventilatory 
function  tables  are  based  on  measurement  of 
the  height  of  the  individual  without  shoes. 


50Q02        Fan  etal  Register-  /  Vol  50,  No.  235  J  Friday,  December  6w  1985  /  Rules  and  Regulations 


Studies  should  nol  be  performed  during  or 
soon  alter  an  acult  respiratory  illness.  A 
statement  should  lie  made  as  to  the 
individuafs  abilit]|  to  understand  the  . 
directions  and  cooberate  in  performing  the 
test. 


E.  DocumeiHati 

gas  exchange — Ar 
exenuse  tests. 


I  of  chronic  impainnent  of 
I  blood  gases  and 


1.  Introduction:  txercise  tests  with 
measurement  of  atterial  blood  gases  at  rest 
and  during  exercise  should  be  purchased 
when  not  availabli  as  evidence  of  record  in 
cases  in  which  there  is  documentation  of 
chronic  pulmonary  disease,  but  the  existing 
evidence,  inchjdini  properly  performed 
ventilatory  functioti  tests,  is  not  adequate  to 
evaluate  the  level  if  the  impairment.  Before 
purchasing  arterial  blood  gas  tests,  medical 
history,  physical  examination,  report  of 
roentgenogram,  vefitilafory  function  tests, 
electrocardiograpmc  tracing,  and  hematocrit 
must  be  obtained  »d  should  be  evaluated  by 
a  physician  competent  in  pulmonary 
medicine.  Arterial  t>lood  gas  tests  should  not 
be  purchased  wherte  full  development  short  of 
stich  purchase  revels  that  the  impairment 
meets  or  equals  anir  other  listing  or  when  the 
claim  can  be  SKijucQcated  on  some  other 
basis.  Capillary  bl^od  analysis  for  PQ»  or 
PCO2  is  not  acceptable.  Analysis  of  arterial 
blood  gases  obtainM  after  exercise  is 
stopped  is  not  acca>tabte. 

Generally  indivi«|uals  with  an  FEVi  greater 
than  2.5  Kters  or  aHMW  greater  than  ItX) 
liters  per  minute  wanld  not  be  considered  for 
blood  gas  studies  u^iless  diffuse  interstitial 
pahnonary  fibrosis Jwas  noted  on  chest  X-ray 
or  documented  by  issue  diagnosis.  TTie 
exercise  test  facilit  r  should  be  provided  with 
the  cKnical  reports,  report  of  chest 
roentgenogram,  arw  spirometry  results 
obtained  by  the  DC  5.  The  testing  facihty 
should  determine  ^  hether  exercise  testing  is 
clinically  contraind  cated.  If  an  exercise  test 
is  clinically  contra iftdica ted.  the  reason  for 
exclusion  from  the  lest  should  be  stated  in 
the  report  of  the  exercise  test  facility. 

2.  Methodology,  md'rviduals  considered  for 
exercise  testing  Firsi  should  have  resting 
PaOj.  PaCOi.  and  pH  determinations  by  the 
testing  facility.  Thelsamples  should  be 
obtained  in  the  sitting  or  standing  position. 
|ld  be  exercised  under 
,  preferably  on  a 
I  of  8  minutes  at  a  speed 
\  a  workload  of 
Oi/kg./min.  !f  a  bicycle 
I  exercise  equivalent  of 
I  watts,  should  be  used. 
At  Bi«  option  of  the  facility,  a  warm-up 
period  of  treadmill  wallting  may  be 
performed  to  acquaint  the  applicant  with  the 
procedure.  If.  durini  the  warm-up  period,  the 
individual  cannot  exercise  at  the  designated 
level,  a  lower  speed  and/or  grade  may  be 
•elected  in  keeping  (with  the  exercise 
capacity  estimate,  the  individual  should  be 
monitored  by  electrocardiogram  throughout 
the  exercise  and  rej^resentative  strips  taken 
to  provide  heart  rati^  in  each  minute  of 


The  individual  shou 
steady  state  condit^ 
treadmill  for  a  per 
and  grade  providu 
approximately  17 1 
ergometer  is  used,  i 
450  kgm./min..  or  73 


exercise.  During  the  5th  or  6th  minute  of 
exercise,  an  arterial  blood  gas  sample  should 
be  drawn  and  analyzed  for  POb,  PCOb.  and 
pH.  If  the  facility  hM  the  capability,  and  at 
the  option  of  the  DOS  and  th«  hcility,  ninute 
ventilation  (BTP5)  «td  oxygen  consumpHon 
per  minate  (STPD]  and  Cx3i  production 
(STPD)  shinid  be  measured  daring  the  Sth  or 
6th  minute  of  exercise.  If  the  indiTidual  fails 
to  complete  6  minutes  of  exerdae.  the  facility 
should  coRiinent  on  the  reason. 

The  report  shouki  contain  representative 
strips  of  eleclrocardiogrBms  t^en  darii^  the 
exercise,  hematocrit,  resting  and  exercise 
arterial  blood  gas  value,  speed  and  grade  of 
the  treadmill  or  bicycle  ergometer  exercise 
level  in  watts  or  kgm./miiL.  and  dioation  of 
exercise.  The  altitude  of  the  test  site, 
barometric  pressure,  and  normal  range  of 
blood  gas  values  for  that  facility  should  also 
be  reported. 

3.  Evaluation.  Three  tables  are  provided  in 
Listing  3.02C1  for  evaluation  of  arterial  blood 
gas  determinations  at  rest  and  during 
exercise.  The  blood  gas  levels  in  Listing 
3.02C1.  Table  m-A.  are  applicable  at  test 
sites  situated  at  less  than  3,000  feet  above  sea 
level.  The  blood  gas  levels  in  Listing  3.02C1, 
Table  lU-fi.  are  applicable  at  test  sites 
situated  at  3,000  through  6,000  feet  above  sea 
level.  The  blood  gas  levels  in  Listing  3.02C1, 
Table  flI-C  are  applicable  for  test  sites  over 
6,000  feet  above  sea  level.  Tables  III-B  and  C, 
take  into  account  the  lower  blood  PaQi 
normally  found  in  individuals  tested  at  the 
higher  altitude.  When  the  barometric 
pressors  is  unusaaUy  high  for  the  altitude  at 
the  time  of  testing,  consideration  should  be 
given  to  those  cases  in  which  the  PaOi  falls 
slightly  above  the  requirements  of  Table  Hl- 
A,  III-B,  or  III-C  whichever  is  appropriate  for 
the  altitude  at  which  testing  was  performed. 

3.01     Category  of  Impairmeats. 
Respiratory, 

X02    Chronic  Pulmonary  Insufficiency. 
With: 

A.  Chronic  obstructive  pidmonary  disease 
(doe  to  any  casse).  Widi:  Both  FEV,  and 
MW  equal  to  or  less  than  values  specified  in 
Table  I  corresponding  to  the  person's  hei^ 
without  shoes. 


TASlfl 

' 

ii»i«ncta9» 

FEV.  and  MW 

Height  «Mttiou<  s» 

EquMKor 

tow  than 
tUBTPg 

(MBQ 
•qMtloer 

Icssltan 
(L/min, 

<K>Of  )9M 

LI 

1.2 

«:a 

M 
LS 

i.e 

40 
44 
48 
52 
56 
80 
64 

61-63   _    

64-66_ 

f»-Kl 

(»..aa 

70-71 

72  Of  mnM 

or 

B.  Chmnic  restrictive  ventilatory  disorders. 
With:  Total  vital  capacity  equal  to  or  less 
tiwa  values  specified  in  Table  n 
correapondiiig  to  the  person'*  height  without 
shoes.  In  severe  kyphoscoliosia.  the  measured 
span  between  the  Bngertips  when  the  upper 
extremities  are  abducted  90  degrees  should 
be  substituted  for  height. 

Table  n 


m»K*m%) 

VCaqual 

to  or  less 

t>»n(U 

BTP$) 

80  or  In* 

1  2 

«i.«r» 

_ 

1  3 

•4Ji^                                                               

f  4 

««-l!7 

1  5 

68-69 „..    „                  . 

1  6 

70-71 

1  7 

72-or  more _     

1  8 

or 

C.  Chronic  Impairment  of  gas  exchange 
(due  to  any  cause).  With: 

1.  Steady-state  exercise  blood  gases 
demonstrating  values  of  PaOi  and 
simultaneously  determined  PaCOi,  measured 
at  a  workload  of  approximately  17  ml.  O2/ 
kg^Biio-  or  less  of  exercise,  equal  to  or  less 
than  the  values  specified  in  Table  Ill-A  or 
III-B  or  lU-C 

Tabjje  UI.— a 

[Applicable  St  laai  s«ss  lass  Vmu  SAOO  «aal  above  ssa 

leveU 


Arterial  PCOi  (mm.  Hg) 

Medal 
IVband 

eqyalto 

or  less 

•mm 

tmm.  Mg) 

30arbe<aw. 

• 

65 

31 

64 

32.    .. 

- 

63 

M 

!U 

61 

as 

60 

» 

59 

37 __ 

58 

38 _„ 

57 

39    .      

56 

40«raba«« 

S5 

Table  M.— B 

[Applicable  St  test  sites  3.000  ttwough  6.000  (ee<  aboae  aaa 
level] 


Artetiel  POOi  <nni.  Mtf 

Arlenal 

laOOband 

equal  10 

or  less 

tan 

(nm.Hg) 

SOorbakMi 

80 

31 

50 

.•» 

58 

.«9 

57 

a4 

56 

35 

55 

36 _ .„ 

54 

37...„     

S3 

as 

52 

.19 

61 

Mot^hmi^ 

SO 
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TABLE  lll-C 
CApplicable  at  mt  Mm  ovar  6.000  toet  ■bove  tea  level] 


ArlwM  PCO,  (mm.  Hg)  and 

Aftaiial 

PC, 
aqiialto 
or  less 

than 
(nim.Hg) 

Mnttmlrm 

56 

ai 

54 

32 

33.„-    

53 
52 

34 

51 

as 

50 

36 

49 

37 

48 

a" 

47 

38 

4S 

40  oritova _ 

45 

or 

.     2.  Diffusing  capacity  for  the  lungs  for 
carbon  monoxide  less  than  6  ml./nun.  Hg/ 
miiL  (steady-state  methods)  or  less  than  9 
ml./mm.  Hg/min.  (single  breath  method)  or 
less  than  30  percent  of  predicted  normal.  (All 
method,  actual  values,  and  predicted  normal 
values  for  the  methods  used  should  be 
reported.):  or 

D.  Mixed  obstructive  ventilatory  and  gas 
exchange  impairment.  Evaluate  under  the 
criteria  in  3.02A,  B,  and  C. 

3.03  Asthma.  With: 

A  Chronic  asthmatic  bronchitis.  Evaluate 
under  the  criteria  for  chronic  obstructive 
ventilatory  impairment  in  3.02A,  or 

B.  Episodes  of  severe  attacks  (See  3.00C), 
in  spite  of  prescribed  treatment,  occurring  at 
least  once  every  2  months  or  on  an  average  of 
at  lest  6  times  a  year,  and  prolonged 
expiration  with  wheezing  or  rhonchi  on 
physical  examination  between  attacks. 

3.06  Pneumoconiosis  (demonstrated  by 
roentgenographic  evidence).  Evaluate  under 
criteria  in  3.02. 

3.07  Bronchiectasis  (demonstrated  by 
radio-opaque  material).  With: 

A.  Episodes  of  acute  bronchitis  or 
pneumonia  or  hemoptysis  (more  than  blood- 
streaked  sputimi)  occurring  at  least  every  2 
months;  or 

B.  Impairment  of  pulmonary  function  due  to 
extensive  disease  should  be  evaluated  under 
the  applicable  criteria  in  3.02. 

3.06  Mycobacterial  infection  of  the  lung, 
Impairment  of  pulmonary  function  due  to 
extensive  disease  should  be  evaluated  under 
appropriate  criteria  in  3.02. 

3.09  Mycotic  infection  of  the  lung. 
Impairment  of  pulmonary  function  due  to 
extensive  disease  should  be  evaluated  under 
the  appropriate  criteria  in  3.02. 

3.11  Cor  pulmonale,  or  pulomonary 
vascular  hypertension.  Evaluate  under  the 
criteria  in  4.02D. 
4.00    Cardiovascular  System 

A.  Severe  cardiac  impairment  results  from 
one  or  more  of  three  consequences  of  heart 
disease;  (1)  congestive  heart  failure;  (2) 
ischemia  (with  or  without  necrosis)  of  heart 
muscle;  (3)  conduction  disturbances  and/or 
arrhythmias  resulting  in  cardiac  syncope. 

With  diseases  of  arteries  and  veins,  severe 
impairment  may  result  from  disorders  of  the 
vasculature  in  the  central  nervous  system, 
eyes,  kidneys,  extremities,  and  other  organs. 

The  criteria  for  evaluating  impairment 
resulting  from  heart  diseases  or  diseases  of 


the  blood  vessels  are  based  on  symptoms, 
physical  signs  and  pertinent  laboratory 
frndings. 

B.  Congestive  heart  failure  is  considered  in 
the  Listing  under  one  category  whatever  the 
etiology  (i.e..  arteriosclerotic,  hypertenaive, 
rheumatic,  pulmonary,  congenital,  or  other 
organic  heart  diseases).  Congestive  heart 
failure  is  not  considered  to  have  been 
established  for  the  purpose  of  4.02  unless 
there  is  evidence  of  vascular  congestion  such 
as  hepatomegaly  or  peripheral  or  pulmonary 
edema  which  is  consistent  with  clinical 
diagnosis.  (Radiological  description  of 
vascular  congestion,  unless  supported  by 
appropriate  clinical  evidence,  should  not  be 
construed  as  pulmonary  edema.)  The  findings 
of  vascular  congestion  need  not  be  present  at 
the  time  of  adjudication  (except  for  4.02A), 
but  must  be  casually  related  to  the  current 
episode  of  marked  impairment.  The  findings 
other  than  vascular  congestion  must  be 
persistent 

Other  congestive,  ischemic,  or  restrictive 
(obstructive)  heart  diseases  such  as  caused 
by  cardiomyopathy  or  aortic  stenosis  may 
result  in  signficant  impairment  dues  to 
congestive  heart  failure,  rhythm  disturbances, 
or  ventricular  outflow  obstruction  in  the 
absence  of  left  ventricular  enlargement  as 
described  in  4.02B1.  However,  the  ECG 
criteria  as  defmed  in  4.02B2  should  be 
fulfilled.  Clinical  findings  such  as  symptions 
of  dyspnea,  fatigue,  rhythm  disturbances,  etc., 
should  be  documented  and  the  diagnosis 
confirmed  by  echocardiography  or  at  cardiac 
catheterization. 

C.  Hypertensive  vacular  diseases  docs  not 
result  in  severe  impairment  unless  it  causes 
severe  damage  to  one  or  more  of  four  end 
organs;  heart  brain,  kidneys,  or  eyes, 
(retinae).  The  presence  of  such  damage  must 
be  established  by  appropriate  abnormal 
physical  signs  and  laboratory  findings  as 
specified  in  4.02  or  4.04,  or  for  the  body 
system  involved. 

D.  ischemic  heart  diseases  may  result  in  a 
marked  impairment  due  to  chest  pain. 
Description  of  the  pain  must  contain  the 
clinical  characteristics  as  discussed  under 
4.00E.  In  addition,  the  clinical  impression  of 
chest  pain  of  cardiac  origin  must  be 
supported  by  objective  evidence  as  described 
under  4.00  F.G.  or  H. 

E.  Chest  pain  of  cardie  origin  is  considered 
to  be  pain  which  is  precipitated  by  effort  and 
promptly  relieved  by  sublingual  nitroglycerin 
or  rapid-acting  nitrates  or  rest.  The  character 
of  the  pain  is  classically  described  as 
crushing  squeezing,  burning,  or  oppressive 
pain  located  in  the  chest.  Excluded  is  sharp, 
sticking  or  rhythmic  pain.  Pain  occurring  on 
exercise  should  be  described  specifically  as 
to  usual  inciting  factors  (kind  and  degree), 
character,  location,  radiation,  duration,  and 
responses  to  nitroglycerin  or  rest. 

So-called  "anginal  equivalent"  locations 
manifested  by  pain  in  the  throat  arms,  or 
hands  have  the  same  validity  as  the  chest 
pain  described  above.  Status  anginosus  and 
variant  angina  of  the  Prinzmetal  type  (e.g.. 
test  angina  with  transitory  ST  elevation  on 
electrocardiogram)  will  be  considered  to 
have  the  same  validity  as  classical  angina 
pectoris  as  described  above.  Shortness  of 
breath  as  an  isolated  finding  should  not  be 
considered  as  an  anginal  equivalent. 


Chest  pain  that  appears  to  be  of  cardiac 
origin  may  be  caused  by  noncoronary 
conditions.  Evidence  for  the  latter  should  be 
actively  considered  in  determining  whether 
the  chest  pain  is  of  cardiac  origin.  Among  the 
more  common  conditions  which  may 
masquerade  as  angina  are  gastrointestinal 
tract  lesions  such  as  biliary  tract  disease, 
esophagitis,  hiatal  hernia,  peptic  ulcer,  and 
pancreatitis:  and  musculoskeletal  lesions 
such  as  costochondritis  and  cervical  arthritis. 

F.  Documentation  of  electrocardiography. 

1.  Electrocardiograms  obtained  at  rest 
must.be  submitted  in  the  original  or  a  legible 
copy  of  a  12-lead  tracing  appropriately 
labeled,  with  the  standardization  inscribed 
on  the  tracing.  Alteration  in  standardization 
of  specific  leads  (such  as  to  accommodate 
large  ORS  amplitudes)  must  be  shown  on 
those  leads. 

The  effect  of  drugs,  electrolyte  imbalance, 
etc.,  should  be  considered  as  possible 
noncoronary  causes  of  ECG  abnormalities, 
especially  those  involving  the  ST  segment.  If 
needed  and  available,  pre-drug  (especially 
predigitalis)  tracing  should  be  obtained. 

The  term  "ischemic"  is  used  in  4.04  to 
describe  a  pathologic  ST  deviation. 
Nonspecific  repolarization  changes  should 
not  be  confused  with  ischemic  configurations 
or  a  current  of  injury. 

Detailed  descriptions  or  computer 
interpretations  without  the  original  or  legible 
copies  of  the  ECG  are  not  acceptable. 

2.  Electrocardiograms  obtained  in 
conjunction  with  exercise  tests  must  include 
the  original  tracings  or  a  legible  copy  of 
apropriate  leads  obtained  before,  during,  and 
after  exercise.  Test  control  tracings,  taken 
before  exercise  in  the  upright  position,  must 
be  obtained.  An  ECG  after  20  seconds  of 
vigorous  hyperventilation  should  be  obtained. 
A  posthyperventilation  tracing  may  be 
essential  for  the  proper  evaluation  of  an 
"abnormal"  test  in  certain  circumstances, 
such  as  in  women  with  evidence  of  mitral 
valve  prolapse.  A  tracing  should  be  taken  at 
approximately  5  METs  of  exercise  and  at  the 
time  the  ECG  becomes  abnormal  according  to 
the  criteria  in  4.04A.  The  time  of  onset  of 
these  abnormal  changes  must  be  noted,  and 
the  ECG  tracing  taken  at  the  time  should  be 
obtained.  Exercise  histograms  without  the 
original  tracings  or  legible  copies  are  not 
acceptable. 

Whenever  electrocardiographically 
documented  stress  test  data  are  submitted, 
irrespective  of  the  type,  the  standardization 
must  be  inscribed  on  the  tracings  and  the 
strips  must  be  labeled  appropriately, 
indicating  the  times  recorded.  The  degree  of 
exercise  achieved,  the  blood  pressure  levels 
during  the  test,  and  any  reason  for 
terminating  the  test  must  be  included  in  the 
report. 

G.  Exercise  testing. 

1.  When  to  purchase.  Since  the  results  of  a 
treadmill  exercise  test  are  the  primary  basis 
for  adjudicating  claims  under  4.04.  they 
should  be  included  in  the  file  whenever  they 
have  been  performed.  There  are  also 
circumstances  under  which  it  will  be 
appropriate  to  purchase  exercise  tests. 
Generally,  these  are  limited  to  claims 
involving  chest  pain  which  is  considered  to 
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TiackeaMc  heart 


beWcavdiac 
ECC  or  etber 
diaemae. 

Exmnue  lot  thik^d  — i  bu  ^mpt  haaad  ia 
the  atrnvce  of  allMed  cheat  pain  of  canliac 
origin.  Even  in  die^i«aenc«  of  aa  aUcfatioa 
of  cheat  pain  of  cajrdiac  ongia.  an  exmcia* 
test  should  not  be  ^Mircfaaaed  whcfe  Ml 
development  ahor^  of  such  a  ptvchaae  Feveala 
that  the  imfxiinne^I  meeta  or  aijuala  any 
Liating  or  the  daii^  can  be  ad)udicated  on 
some  other  basis. 

2.  Methodology,  When  an  exercise  test  ia 
purchased,  it  should  be  a  treadmill  type  wing 
a  continuous  pragQessive  multistage  rogimen. 
The  taigeted  heartlrate  should  be  aoi  leas 
than  85  percent  of  uie  maximum  predicted 
heart  rate  unless  il  becomes  hazaidotis  to 
exercise  to  9ie  heal  rate  or  becomes 
unnecessary  becaijse  the  ECG  meeta  the 
criteria  in  4.04A  at{a  lower  heart  rate  (see 
also  4.00F.2J.  BeyoAd  these  requirementa,  it  is 
prudent  to  accept  fie  methodology  of  a 
quatified,  compeleiit  test  facility.  In  any  case, 
a  piecise  descriptifn  of  the  protocol  that  was 
followed  must  tw  Provided. 

3.  Limitations  of\exercise  testing.  Exercise 
testing  should  not  te  purchased  for 
individuals  who  h^e  the  foQowing:  unstable 
progressive  arginal  pectoris;  recent  onset 
(approximately  2  nfonths)  of  angina: 
congestive  heart  failure;  uncontrofled  serious 
arrhythmias  (inchi^ing  mtcontroned  auricular 
fibriBation);  seconil  or  third-degree  heart 
block;  Woiff-ftTki4son-¥V1ute  sjTidrome; 
uncontrolled  maiV^d  hypeiteuaiuii.  markied 
aortic  stenosts;  marked  pulmonary 
hypertension-,  dissecting  or  ventricutar 
aneurysns;  acute  iHness;  fimiting 
neurological  or  mulculoskeletal  impairments; 
or  for  iiMfividuals  <^  medication  where 
perfonnanoe  of  str^  testing  may  constitote 
a  significant  risk. 

The  presence  of  tonoorofMry  or 
nonischemic  faclor»  which  nay  influence  the 
ECC  lesponse  to  exercise  inclwle 
hypokalenia.  faypetventitation, 
vasaregnlalorjr  «sti|eaia.  significant  anemia, 
left  bundle  branch  hlock.  and  other  heart 
cGseaae.  partioBlar^  valvslar. 

Digitahs  may  ca^  ST  segment 
abnormaiities  at  re$t  during,  and  after 
exercise.  Digitalis-itelated  ST  depreseioa, 
present  at  rest  ma}  becane  accentuated  and 
result  in  fahe  intei^tatioDs  of  the  BCG 
taken  during  or  aftar  exercise  test. 

4.  Evohiatxat.  Where  the  evidence  includes 
the  results  of  a  treo^Bili  exerdae  test  this 
evidence  is  the  priiyary  basis  for  adjudicatiflg 
claims  under  4iM.  ^r  pnrpcsea  of  this  Social 
Security  disability  Program.  treadmiU 
exercise  testifig  wil  be  e\ah>ated  on  the 
basis  of  the  level  a^  which  the  test  beooBoet 
positive  in  accordafioe  with  the  ECG  criteria 
in  {  404A.  Howevei  the  aigoificanoe  of 
findings  of  a  treadiiill  exercise  test  must  be 
considered  in  light  pf  the  dinical  course  of 
the  disease  which  ^y  have  occurred 
suhsequeot  to  perf<|nBance  of  the  exercise 
test.  The  criteria  to  l4J>4fi  are  not  ^>plicable  if 
there  ia  docuaentafiaR  of  aa  «xeptah<e 
treadmill  exercise  tfesL  it  there  ia ao  evidence 
of  a  treadmiU  exeri^se  test  or  if  the  test  ia  not 
acceptabfe.  the  crit^ha  ia  4i>4S  sfaooM  be 
used.  The  level  of  eiierdsa  is  coosidered  in 
terns  af  aaltipies  df  METs  (meUboKc 


JMI 


equivalent  units).  Oae  MBX  H  the  basal  Oi 
requiresaent  of  the  body  ia  an  inactive  state, 
sitting  quiely.  It  is  considered  by  most 
aulhwfliea  to  be  appreximatety  3.5  mt.  Otf 
kg^rain. 

H.  Aagiognphic  evidence. 

X.  Caroomy  aifenogmpliy.  This  preoedwe 
is  not  to  b«  purehaaed  hy  the  Social  Security 
Adminitlntian.  Should  tfie  reaidts  of  sack 
testing  be  awaiiable,  the  report  ahoold  be 
ooBsidered  aa  to  the  qsality  and  kind  of  data 
provided  aad  its  applicabiKty  to  the 
requireraenta  of  the  Listiag  of  Impainiients.  A 
copy  of  the  report  of  the  cadieteriEation  aod 
ancillary  studies  should  be  obtained.  The 
report  should  provide  infbnnation  as  to  the 
trrhaiyie  used,  the  method  of  assessing 
ooraoary  laaen  diameter,  and  the  nature  and 
location  of  any  obstructive  lesions. 

It  is  heiphd  to  know  the  method  used,  the 
naabcr  of  pvoiectians,  and  whether  selective 
engageBenl  of  each  coronary  vessel  was 
satisfactorily  accomplished.  It  is  also 
impoitait  to  know  whether  the  injected 
vessel  was  enthvly  and  anifomdy  opacified, 
thus  avoidiog  the  aitiiactuai  an>eeFance  of 
narrowing  or  an  obstnictraa. 

Coronary  artery  spasm  induced  by 
intraoorooary  catheterization  is  not  to  be 
considered  as  evidence  of  ischemic  heart 
disease. 

Estimation  of  the  haoctional  si^ificance  of 
an  obstnictive  lesion  any  also  be  aided  by 
deacnptionof  howwettlhetfirial  part  of  the 
vessel  H  visualized.  Sobk  patients  with 
aigniScaitf  proximal  ooronary  atherosclerosis 
have  well-developed  large  collateral  blood 
surlily  to  the  distal  vessels  widiout  evidence 
of  nyocaidial  damage  or  iachenia,  even 
under  conditians  of  severe  stress. 

2.  Left  weiUriaJagrap/ry.  The  report  should 
describe  the  h>cal  contractility  of  dte 
myocanhnm  as  may  be  evident  from  areas  of 
hypoidnesia.  dyskinesia,  or  akinesia;  and  the 
overall  cantractihty  of  the  myocardium  as 
measured  by  the  ejection  fraction. 

a  Praxinal  oomnary  atteries  (see  4  A467) 
will  be  considered  aa  tfae: 

a.  Ri^t  coronary  artery  proximal  to  the 
acute  aaarginai  branch;  or 

b.  Left  anterior  descending  coronary  artery 
proximal  to  the  first  septal  perforator;  or 

c.  Left  circumflex  coioiiaiy  artery  proxiaMl 
to  the  first  obtuse  marginal  branch. 

L  ResuJts  of  other  teats,  faifbnnation  from 
adequate  reports  of  odter  tests  such  a* 
radionuclide  studies  or  echocardiography 
sfaoatd  be  considoed  where  that  infonnation 
is  comparable  to  the  requiremoits  in  the 
listing.  An  ejection  fraction  measared  by 
echocardiography  is  not  determinative,  but 
may  be  ^ven  consideration  in  the  context  of 
associated  findings. 

J.  Major  surgical  procedures.  The  amount 
of  fanctian  restored  and  the  time  required  to 
effect  improvensent  after  heart  or  vascular 
surgery  vary  vnth  die  oatne  and  extent  of 
the  disorder,  the  type  of  surgery,  and  other 
individual  Actors,  ff  ti>e  criteria  described  for 
heart  or  Taacalar  disease  are  met,  proposed 
heart  or  vascular  sorgery  (corcHtaxy  artery 
bypass  pfocedare,  valve  reptecement,  anajor 
arterial  grafte.  etc.)  does  not  nahUte  against 
a  finding  of  disafctlity  with  subsequent 
assessneat  postopcntiveiy. 

The  taual  time  alter  suigeiy  for  adeqaate 
assessment  of  the  results  oif  surgery  is 


considered  to  be  apprmdmately  3  months. 
Aaseasateat  of  die  auyiitade  af  the 

adeqnate  documentation  of  tfie  pertinent 
avaluBlions  and  testa  performed  following 
surgery,  such  as  an  interval  history  and 
physical  examination,  with  emphasis  on 
those  signs  and  symptoms  which  might  have 
changed  postoperatively,  «•  mwU  as  X-rays 
and  electrocardiograms.  Where  treadmill 
exercise  tests  or  angiograp}^  have  been 
performed  following  the  suigical  procedure, 
the  results  of  these  teats  shotrid  be  obtainetL 

Documentation  of  the  preoperative 
evaluation  and  a  description  of  theaurgical 
procedure  are  also  required.  The  evidence 
should  be  documented  from  hospital  records 
(catheterization  reports,  coronary 
arteriographic  reports,  etc.)  and  die  operative 
note. 

Implantation  of  a  cardiac  paoenaker  is  not 
conadered  a  ina)or  soigical  procedure  for 
purposes  of  this  sectifm. 

K.  Evtriuatkjm  afpenpkeral  artenaJ 
disease.  The  evaluati(Ri  of  peripheral  arterial 
disease  is  based  on  aiedicany  aoceptobie 
clinical  findings  providing  adequate  history 
and  physical  examination  finifingB  describing 
the  impairment,  end  on  docaiHentation  of  Ae 
appropriate  laboratoty  techniques.  "Hie 
specific  findings  stated  in  listing  4.13 
represent  Sie  level  of  severity  of  that 
impairment  these  findings,  by  themselves, 
are  not  intended  to  I'gpieseiit  the  basis  for 
establishing  tfie  rfrnical  diagnosis.  The  level 
of  the  impairment  is  based  on  the 
symptomatology,  physical  findings,  Doppler 
studies  before  and  after  a  standard  exercise 
test,  and/or  angiqgr{Q)hic  findings. 

The  requirements  for  evaluation  of 
peripheral  arterial  disease  in  Listing  4.13B  axe 
based  on  the  ratio  of  systolic  blood  pressure 
at  the  ankle,  determiiied  by  Doppler  study,  to 
the  systolic  blood  pressure  at  the  brachial 
artery  determioed  at  the  some  time.  Results 
of  pletliysaM^graphic  studies,  or  other 
techniques  providing  systolic  blood  pressure 
determinations  at  the  ankle,  should  be 
coosidered  where  the  informatiQB  is 
oorapoFBhie  to  the  reqoirements  in  the  listing. 

Listing  4.13B.1  provides  far  determining 
that  the  listing  is  oiet  when  the  resting  ankle/ 
brachial  systolic  Uood  pressure  ratio  is  less 
than  03).  Listing  4.13B.2  provides  additional 
criteria  for  evaluating  peripheral  arterial 
impairment  on  the  basis  of  exercise  studies 
when  the  resting  ankle/brscbtal  syst<^ 
Mood  presswe  ratra  is  0.50  or  abo¥e.  The 
results  of  exccrdse  studies  should  describe 
the  level  of  exercise  (e.g.,  speed  and  grade  of 
the  trea<hmH  settings),  the  deration  of 
exercise,  symptoms  during  exercise,  the 
reasons  for  stopping  exercise  if  the  expected 
level  ci  exercise  was  not  attained,  blood 
pressures  at  the  ankle  and  other  pertinent 
levels  measiH-ed  after  exercise,  aixl  the  time 
reqiared  to  return  the  systolic  btood  presswe 
toward  or  to,  the  preexercise  level.  When 
exercise  Doppler  studies  are  parchased  by 
the  Social  Security  Administration,  it  is 
suggested  that  the  requested  exercise  he  on  a 
treadnrill  at  2  nph.  on  a  12  percent  grade  for  5 
minutes.  Exercise  stodies  should  not  be 
perfonaed  on  individuals  for  whom  exercise 
is  oonboindicated.  Hie  metiiodolegy  of  a 
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qualiHed,  compettnt  facility  should  be 
accepted.  In  any  case,  a  precise  description 
of  the  protocol  that  was  followed  must  be 
provided. 

It  must  be  recognized  that  apphcation  of 
the  criteria  in  Listing  4.13B  may  be  limited  in 
Individuals  who  have  severe  calcific 
(Monckeberg's)  sclerosis  of  the  peripheral 
arteries  or  severe  small  vessel  disease  in 
individuals  with  diabetes  mellitus. 

4Jn    Category  of  Impainnents, 
Cardiovascular  Syften 

4.02  Congestive  heart  failure  (manifested 
by  evidence  of  vascular  congestion  such  as 
hepatomegaly,  peripheral  or  pulmonary 
edema).  With: 

A.  Persistent  congestive  heart  failure  on 
clinical  examination  despite  prescribed 
therapy;  or 

B.  Persistent  left  ventricular  enlargement 
and  hypertrophy  documented  by  both: 

1.  Extension  of  the  cardiac  shadow  (left 
ventricle)  to  the  vertebral  column  on  a  left 
lateral  chest  roentgenogram;  and 

2.  ECG  showing  QRS  duration  less  than 
0.12  second  with  S,i  plus  R^  (or  R^)  of  35 
mm.  or  greater  and  ST  segment  depressed 
more  than  0.5  nun.  and  low,  diphasic  or 
inverted  T  waves  in  leads  with  tall  R  waves: 
or 

C.  Persistent  "mitral"  type  heart 
involvement  documented  by  left  atrial 

'enlargement  shown  by  double  shadow  on  PA 
chest  roentgenogram  (or  characteristic 
distortion  of  barium-fiUed  esophagus)  and 
either, 

1.  ECG  showing  QRS  duration  less  than 
0.12  second  with  S^  plus  R.i  (or  R^)  of  36 
mm.  or  greater  and  ST  segment  depressed 
more  than  0.5  mm.  and  low,  diphasic  or 
inverted  T  wavers  in  leads  with  tall  R  waves, 
or 

2.  ECG  evidence  of  right  ventricular 
hypertrophy  with  R  wave  of  5.0  mm.  or 
greater  in  lead  Vi  and  progressive  decrease 
in  R/S  amplitude  from  lead  Vi  to  V»  or  V«;  or 

D.  Cor  pulmonale  (non-acute)  documented 
by  both: 

1.  Right  ventricular  enlargement  (or 
prominence  of  the  right  out-flow  tract)  on 
chest  roentgenogram  or  fluoroscopy;  and 

2.  ECG  evidence  of  right  ventricular 
hypertrophy  with  R  wave  of  5.0  mm.  or 
greater  in  lead  Vi  and  progressive  decrease 
in  R/S  amplitude  from  lead  Vi  to  Vt  or  V« 

4.03  Hypertensive  vascuilar  disease. 
Evaluate  under  4.02  04  4.04  or  under  the 
criteria  for  the  affected  body  system. 

4.04  Ischemic  heart  disease  with  chest 
pain  or  cardiac  origin  as  described  in  4.00E 

.  With: 

A.  Treadmill  exercise  test  (see  4.00  F  and 
(C)  demonstrating  one  of  the  following  at  an 
exercise  level  of  5  METs  or  less: 

1.  Horizontal  or  downsloping  depression 
(from  the  standing  control)  of  the  ST  segment 
to  1.0  mm.  or  greater,  lasting  for  at  least  0.08 
second  after  the  J  junction,  and  clearly 
discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

2.  Junctional  depression  occurring  during 
exercise,  remaining  depressed  (from  the 
standing  control)  to  2.0  mm.  or  greater  for  at 
least  0.08  second  after  the  J  junction  (the  so- 


called  slow  upaloping  ST  wgment),  and 
clearly  discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

3.  Premature  ventricular  systoles  which  are 
multiform  or  bidirectional  or  are  sequentially 
inscribed  (3  or  more);  or 

4.  ST  segment  elevation  (from  the  standing 
control]  to  1  mm.  or  greater;  or 

5.  Development  of  second  or  third  degree 
heart  block;  or 

B.  In  the  absence  of  a  report  of  an 
acceptable  treadmill  exercise  test  (see  4.00G). 
one  of  the  following: 

1.  Transmural  myocardial  infarction 
exhibiting  a  QS  pattern  or  a  Q  wave  with 
amplitude  at  least  Vird  of  R  wave  and  %vith  a 
duration  of  0.Q4  second  or  more.  (If  these  are 
present  in  leads  III  and  a  VF  only,  the 
requisite  Q  wave  findings  must  be  shown,  by 
labelled  tracing,  to  persist  on  deep 
inspiration);  or 

2.  Resting  ECG  findings  showing  ischemic- 
type  (see  S  4.00F1)  depression  of  ST  segment 
to  more  than  0.5  nun.  in  either  (a)  leads  I  and 
a  VL  and  V«  or  (b)  leads  II  and  IH  and  a  VF  or 
(c)  leads  Va  through  V«;  or 

3.  Resting  ECG  findings  showing  an 
ischemic  configuration  or  current  of  injury 
(see  4.00P1)  with  ST  segment  elevation  to  2 
mm.  or  more  in  either  (a)  leads  I  and  a  VL 
and  V«  or  (b)  leads  II -and  III  and  a  VF  or  (c) 
leads  Vj  through  Vt;  or 

4.  Resting  ECG  findings  showing 
symmetrical  inversion  of  T  waves  to  6.0  mm. 
or  more  in  any  two  leads  except  leads  III  or 
aVR  or  Vi  or  Vn  or 

5.  Inversion  of  T  wave  to  1.0  mm.  or  more 
in  any  of  leads  I,  II,  aVL,  Vi  to  Vi  and  R  wave 
of  5.0  mm.  or  more  in  lead  a  VL  and  R  wave 
greater  than  S  wave  in  lead  aVF;  or 

6.  "Double"  Master  Two-Step  test 
demonstrating  one  of  the  following: 

a.  Ischemic  depression  of  ST  segment  to 
more  than  0.5  mm.  lasting  for  at  least  0JO8 
second  beyond  the  ]  junction  and  clearly 
discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

b.  Development  of  a  second  or  third  degree 
heart  block;  or 

7.  Angiographic  evidence  (see  4.00H) 
(obtained  independent  of  Social  Security 
disability  evaluation)  showing  one  of  the 
following: 

a.  50  percent  or  more  narrowing  of  the  left 
main  coronary  artery;  or 

b.  70  percent  or  more  narrowing  of  a 
proximal  coronary  artery  (see  4.00H3)- 
(excluding  the  left  main  coronary  artery);  or 

c.  50  percent  or  more  narrowing  involving  a 
long  (greater  than  1  cm.)  segment  of  a 
proximal  coronary  artery  or  multiple 
proximal  coronary  arteries;  or 

8.  Akinetic  or  hypokinetic  myocardial  wall 
or  septal  motion  with  left  ventricular  ejection 
fraction  of  30  percent  of  less  measured  by 
contrast  or  radio-isotopic  ventriculographic 
methods;  or 

C.  Resting  ECG  findings  showing  left 
bundle  branch  block  as  evidenced  by  QRS 
duration  of  0.12  second  or  more  in  leads  I,  II, 
or  III  and  R  peak  duration  of  0.06  second  or 
more  in  leads  I.  aVL,  Vj,  or  Vt,  unless  there  is 
a  coronary  angiogram  of  record  which  is 
negative  (see  criteria  in  4.04B7). 


AM    Recent  arrhythmias  (not  due  to 
digitalis  toxicity]  resulting  in  uncontrolled 
repeated  episodes  of  cardiac  syncope  and 
documented  by  resting  or  ambulatory 
(Holier)  electrocardiography. 

4.09    Myocardiopathiea,  rheumatic  or 
syphilitic  heart  disease.  Evaluate  under  the 
criteria  in  4.02,  4.04, 4.05.  or  11.04. 

4.11  Aneurysm  of  aorta  or  major 
branches  (demonstrated  by  roentgenographic 
evidence).  With: 

A.  Acute  or  chronic  dissection  not 
controlled  by  prescribed  medical  or  surgical 
treatment;  or 

B.  Congestive  heart  failure  as  described 
under  the  criteria  in  4.02;  or 

C.  Renal  failure  as  described  under  the 
criteria  in  6.02;  or 

D.  Repeated  snycopal  episodes. 

4.12  Chronic  venous  insufficiency  of  the 
lower  extremity  with  incompetency  or 
obstruction  of  the  deep  venous  return, 
associated  with  superficial  varicosities, 
extensive  brawny  edema,  stasis  dermatitis, 
and  recurrent  or  persistent  ulceration  which 
has  not  healed  following  at  least  3  months  of 
prescribed  medical  or  surgical  therapy. 

4.13  Peripheral  arterial  disease.  With: 

A.  Intermittent  claudication  with  failure  to 
visualize  (on  arteriogram  obtained 
independent  of  Social  Security  disability 
evaluation]  the  common  femoral  or  deep 
femoral  artery  in  one  extremity;  or 

B.  Intermittent  claudication  with  marked 
impairment  of  peripheral  arterial  circulation 
as  determined  by  Doppler  studies  showing: 

1.  Resting  ankle/brachial  systolic  blood 
pressure  ratio  of  less  than  0.50;  or 

2.  Decrease  in  systolic  blood  pressure  at 
ankle  or  exercise  (see  4.00K)  to  50  percent  or 
less  of  preexercise  level  and  requiring  10 
minutes  or  more  to  return  to  prexerdse  level; 
or 

C  Amputation  at  or  above  the  tarsal  region 
due  to  peripheral  arterial  disease. 

S.00    Digestive  System 

A.  Disorders  of  the  digestive  system  which 
result  in  a  marked  impairment  usually  do  so 
because  of  interference  with  nutrition, 
multiple  recurrent  inflammatory  lesions,  or 
complications  of  disease,  such  as  fistulae, 
abscesses,  or  recurrent  obstruction.  Such 
complications  usually  respond  to  treatment 
These  complications  must  be  shown  to 
persist  on  repeated  examinations  despite 
therapy  for  a  reasonable  presumption  to  be 
made  that  a  marked  impairment  will  last  for 
a  continuous  period  of  at  least  12  months. 

B.  Malnutrition  or  weight  loss  from 
gastrointestinal  disorders.  When  the  primary 
disorder  of  the  digestive  tract  has  been 
estabhshed  (e.g.  enterocolitis,  chronic 
pancreatitis,  postgastrointestinal  resection,  or 
esophageal  stricture,  stenosis,  or  obstruction), 
the  resultant  interference  with  nutrition  will 
be  considered  under  the  criteria  in  5.06.  This 
will  apply  whether  the  weight  loss  is  due  to 
primary  or  secondary  disorders,  of 
malabsorption,  malassimilation  or 
obstruction.  However,  weight  loss  not  due  to 
diseases  of  the  digestive  tract,  but  associated 
with  psychiatric  or  primary  endocrine  or 
other  disorders,  should  be  evaluated  under 
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the  appropriate  cf  teria  for  the  underlying 
disorder. 


C  Suigical  div^ 
including  colosto 
listed  since  they  ( 
impairments  whic 


sion  of  the  intestinal  tract 
\ty  or  ileostomy,  are  not 

)  not  represent 

I  preclude  all  work  activity 
if  the  individual  i$  able  to  maintain  adequate 
nutrition  and  fundlion  of  the  stoma.  Dumping 
syndrome  which  tfiay  follow  gastric  resection 
rarely  represents  $  marked  impairment  which 
would  continue  for  12  months.  Peptic  ulcer 
disease  with  recufrent  ulceration  after 
definitive  surgery  ordinarily  responds  to 
treatment  A  recu|rent  ulcer  after  definitive 
surgery  must  be  demonstrated  on  repeated 
upper  gastrointestinal  roentgenograms  or 
gastroscopic  exaniinations  despite  therapy  to 
be  considered  a  severe  impairment  which 
will  last  for  at  lealt  12  months.  Definitive 
surgical  procedural  are  those  designed  to 
control  the  ulcer  <f  sease  process  (i.e.. 
vagotomy  and  pyl^plasty,  subtotal 
gastrectomy,  etc.).:  Simple  closure  of  a 
perforated  ulcer  dte»  not  constitute  defmitive 
surgical  therapy  fc  r  peptic  ulcer  disease. 

S.S1    Category  of  Impairments,  Digestive 
System 

5.02  Recurrent  upper  gastrointestinal 
hemorrhage  from  i  <ndetermined  cause  wvith 
anemia  manifeste<  by  hematocrit  of  30 
percent  or  less  on  -epeated  examinations. 

5.03  Stricture,  ktenosis.  or  obstruction  of 
the  esophagus  (demonstrated  by  X-ray  or 
endoscopy)  with  Weight  loss  as  described 
under  I  SJOB. 

5.04  Peptic  u/ckr  disease  {demonstrated 
by  X-ray  or  endos^py)  With: 

A.  Recurrent  ulceration  after  defmitive 
surgery  persistent  despite  therapy:  or 

E  Inoperable  fistula  formation;  or 

C  Recurrent  obstruction  demonstrated  by 
X-ray  or  endoscopy;  or 

D.  Weight  loss  a»  described  under  {  5X6. 

5.05  Chronic  Hirer  disease  {e.g..  portal, 
postnecrotic ,  or  biliary  cirrhosis:  chronic 
active  hepatitis;  Vfilson'a  disease).  With: 

A.  Esophageal  varices  (demonstrated  by  X- 
ray  or  endoscopy)  with  a  documented  history 
of  massive  hemorr)iage  attributable  to  these 
varices.  Consider  i^der  a  disability  for  3 
years  foUo%ving  the  last  massive  hemorrhage: 
thereafter,  evaluate  the  residual  impairment: 
or  I 

B.  Performance  of  a  shunt  operation  for 
esophageal  varices.  Consider  under  a 
disability  for  3  yea^  following  surgery; 
thereafter,  evaluate  the  residual  impairment: 


C  Serum  bilinibtn  of  2.5  mg.  per  deciUter 
(100  ml.)  or  greater  persisting  on  repeated 
examinations  for  a,\  least  5  months:  or 

D.  Ascites,  not  a^butable  to  other  causes, 
recurrent  or  persisting  for  at  least  5  months, 
demonstrated  by  abdominal  paracentesis  or 
associated  with  persistent  hypoalbuminemia 
of  3J>  gm.  per  deciliter  (100  ml.)  or  less:  or 

E.  Hepatic  ence{iialopathy.  Evaluate  under 
the  criteria  in  listing  12.02:  or 

F.  Confirmation  ef  chronic  liver  disease  by 
li"er  biopsy  (obtaii|ed  independent  of  Social 
Security  disability  ^valuation)  and  one  of  the 
following: 

1.  Ascites  not  att^butable  to  other  causes, 
recurrent  or  persisting  for  at  least  3  months. 


demonstrated  by  abdominal  paracentesis  or 
associated  with  persistent  hypoalbuminemia 
of  3.0  gm.  per  dediiter  (lOO  ml.)  or  less:  or 

2.  Serum  bilirubin  of  2.5  mg.  per  deciliter 
(100  ml)  or  greater  on  repeated  examinations 
for  at  least  3  months:  or 

3.  Hepatic  cell  necrosis  or  inflammation, 
persisting  for  at  least  3  months,  documented 
by  repeated  abnormalities  of  prothrombin 
time  and  enzymes  indicative  of  hepatic 
dysfunction. 

5.06  [Chronic  ulcerative  or  granulomatous 
colitis  (demonstrated  by  endoscopy,  barium 
enema,  biopsy,  or  operative  findings).  With: 

A.  Recurrent  bloody  stools  documented  on 
repeated  examinations  and  anemia 
manifested  by  hematocrit  of  30  percent  or 
less  on  repeated  examinations;  or 

B.  Persistent  or  recurrent  systemic 
manifestations,  such  as  arthritis,  iritis,  fever, 
or  Uver  dysfunction,  not  attributable  to  other 
causes:  or 

C  Intermittent  obstruction  due  to 
intractable  abscess,  fistula  formation,  or 
stenosis:  or 

0.  Recurrence  of  findings  of  A,  B,  or  C 
above  after  total  colectomy:  or 

E.  Weight  loss  as  described  under  {  5.06. 

5.07  Regional  enteritis  (demonstrated  by 
operative  findings,  barium  studies,  biopsy,  or 
endoscopy).  With: 

A.  Persistent  or  recurrent  intestinal 
obstruction  evidenced  by  abdominal  pain, 
distention,  nausea,  and  vomiting  and 
accompanied  by  stenotic  areas  of  small 
bowel  with  proximal  intestinal  dilation:  or 

B.  Persistent  or  recurrent  systemic 
manifestations  such  as  arthritis,  iritis,  fever, 
or  liver  dysfunction,  not  attributable  to  other 
causes:  or 

C  Intermittent  obstruction  due  to 
intractable  abscess  or  fistula  formation:  or 
D.  Weight  loss  as  described  imder  S  S.oa 
S.Oe     Weight  loss  due  to  any  persisting 
gastrointestinal  disorder  (The  following 
weights  are  to  be  demonstrated  to  have 
persisted  for  at  least  3  months  despite 
prescribed  therapy  and  expected  to  persist  at 
this  level  for  at  least  12  months.)  With: 

A.  Weight  equal  to  or  less  than  the  values 
specified  in  Table  I  or  II:  or 

B.  Weight  equal  to  or  less  than  the  values 
specified  in  Table  III  or  IV  and  one  of  the 
following  abnormal  findings  on  repeated 
examinations: 

1.  Serum  albumin  of  3.0  gm.  per  deciliter 
(100  ml.)  or  less:  or 

2.  Hematocrit  of  30  percent  or  less;  or 

3.  Serimi  calcium  of  8.0  mg.  per  deciliter 
(100  ml.)  (4.0  mEq./L)  or  less;  or 

4.  Uncontrolled  diabetes  mellitiu  due  to 
pancreatic  dysfunction  with  repeated 
hypergylcemia.  hypoglocemia,  or  ketosis:  or 

5.  Fat  in  stool  of  7  gm.  or  greater  per  24- 
hour  stool  specimen:  or 

6.  Nitrogen  in  stool  of  3  gm,  or  greater  per 
24-hour  specimen;  or 

7.  Persistent  or  recurrent  ascites  or  edema 
not  attributable  to  other  causes. 

Tables  of  weight  reflecting  malnutrition 
scaled  according  to  height  and  sex — ^To  be 
used  only  in  coimection  with  5.06. 


Tabi^  I.— Men 


HeIgM  (InchM)  < 

W«<ghl 
(pound*) 

■1 

- 

90 

to 

92 

M  

94 

<U 

97 

«R                

99 

"* 

102 

«?                  

106 

at 

109 

m     

112 

"> 

lis 

71 

118 

n 

122 

»a 

125 

7J 

12S 

n.                                                 

131 

7B      

134 

■  Helgbl  meatured  without  thoe*. 


Table  II.— Women 


HeigM  (mchea)  • 

Weight 
(poundM 

-SB                            

77 

•» 

79 

'>" 

82 

Ml 

B4 

•» 

86 

«3  

89 

64 ... 

01 

65   

94 

66 

96 

"7 

101 

68  ,  ,„ 

104 

66  

107 

70 

110 

71 

114 

7» 

117 

73 

120 

'Height  meanued  without  Aon. 


Tabl£  mi.— Men 


HeigM  (indM*)  ' 

WaIgM 
(pounds) 

61  ..  ._  __  _„   .  _   , 

96 

62 _ 

96 

63 _  . 

100 

64 

103 

BS                          

106 

f»                                                                     

109 

67 

112 

"6 

116 

66 

119 

70 

122 

71 __ 

126 

79 

129 

7a 

133 

74 

136 

Tti                                  

139 

76   „  _..   _._ 

143 

'Height  meanirad  without  thoet. 


Table  IV.— Women 


(pounds) 

<M 

82 

m 

84 

Ml 

87 

"1 

88 

62 

92 

63 _  ...  ._   ■ 

94 

64 

97 

6<> 

100 

"" 

104 

67 

107 

66 

111 

68 

114 

70 

117 

71 

121 

72 

- _  .._...: 
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Table  IV.— women— Continued 


(pound*) 


t8B 


6.00  G«ilh>Urin«ry  System 

A.  Determination  of  the  presence  of 
chronic  renal  disease  will  be  based  upon  (1) 
a  history,  physical  examinatioii,  and 
laboratory  evidence  of  renal  disease,  and  (2) 
indications  of  its  progressive  nature  or 
laboratory  evidence  of  deterioration  of  renal 
function. 

B.  Nephrotic  Syndrome.  The  medical 
evidence  establishing  the  chnical  diagnosis 
must  include  the  description  of  extent  of 
tissue  edema,  including  pretibial,  periorbital, 
or  presacral  edema.  The  presence  of  ascites, 
pleural  effusion,  pericardial  effusion,  and 
hydroarthrosis  should  be  described  if 
present.  Results  of  pertinent  laboratory  tests 
must  be  provided.  If  a  renal  biopsy  has  been 
performed,  the  evidence  should  include  a 
copy  of  the  report  of  microscopic 
examination  of  the  specimen.  Complications 
such  as  severe  orthostatic  hypotension, 
recurrent  infections  or  venous  thromboses 
should  be  evaluated  on  the  basis  of  resultant 
impairment 

C.  Hemodialysis,  peritioneal  dialysis,  and 
kidney  transplantation.  When  an  individual 
is  undergoing  periodic  dialysis  because  of 
chronic  renal  disease,  severity  of  impairment 
is  reflected  by  the  renal  function  prior  to  the 
institution  of  dialysis. 

The  amount  of  function  restored  and  the 
time  required  to  effect  improvement  in  an 
individual  treated  by  renal  transplant  depend 
upon  various  factors,  including  adequacy  of 
post  transplant  renal  function,  incidence  and 
severity  of  renal  infection,  occurrence  of 
rejection  crisis,  the  presence  of  systemic 
complications  (anemia,  neunropathy,  etc.] 
and  side  effects  of  corticosteroids  or  immuno- 
suppressive agents.  A  convalesent  period  of 
at  least  12  months  is  required  before  it  can  be 
reasonably  determined  whether  the 
individual  has  reached  a  point  of  stable 
medical  improvement. 

D.  Evaluate  associated  disorders  and 
complications  according  to  the  appropriate 
body  system  Listing. 

8.01  Category  of  Impairments,  Genito- 
urinary System 

6.02    Impairment  of  renal  function,  due  to 
any  chronic  renal  disease  expected  to  last  12 
months  (e.g.,  hypertensive  vascular  disease, 
chronic  nephritis,  nephrohthiasis,  polycystic 
disease,  bilateral  hydronephrosis,  etc.)  With: 

A.  Chronic  hemodialysis  or  peritoneal 
dialysis  necessitated  by  irreversible  renal 
failure;  or 

B.  Kidney  transplant  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment 
(see  6.00C);  or 

C.  Persistent  elevation  of  serum  creatine  in 
to  4  mg.  per  deciliter  (100  ml.)  or  greater  or 
reduction  of  creatinine  clearance  to  20  ml.  per 
minute  (29  liter8/24  hours)  or  less,  over  at 
least  months,  with  one  of  the  following: 


1.  Renal  osteodystrophy  manifested  by 
severe  bone  pain  and  appropriate 
radiographic  abnormalities  (e.g.,  osteitis 
fibrosa,  marked  osteoporosis,  pathologic 
fractures);  or 

2.  A  clinical  episode  of  pericarditis;  or 

3.  Persistent  motor  or  sensory  neuropathy; 
or 

4.  Intractable  pruritus;  or 

5.  Persistent  fluid  overload  syndrome 
resulting  in  diastolic  hypertension  (110  mm. 
or  above)  or  signs  of  vascular  congestion;  or 

6.  Persistent  anorexia  with  recent  weight 
loss  and  current  weight  meeting  the  values  in 
5.08,  Table  01  or  IV;  or 

7.  Persistent  hematocrits  of  30  percent  or 
less. 

6.06    Nephrotic  syndrome,  with  significant 
anasarca,  persistent  for  at  least  3  months 
despite  prescribed  therapy.  With: 

A.  Serum  albumin  of  3.0  gm.  per  deciler 
(100  ml.)  or  less  and  protenuria  of  3.6  gm.  per 
24  hours  or  greater  or 

B.  Proteinuria  of  10.0  gm.  per  24  hours  or 
greater. 

7M    Hemic  and  Lymphatic  System 

A.  Impairment  caused  by  anemia  should  be 
evaluated  according  to  the  ability  of  the 
individual  to  adjust  to  the  reduced  oxygen 
carrying  capad^  of  the  blood.  A  gradual 
reduction  in  red  cell  mass,  even  to  very  low 
values,  is  often  well  tolerated  in  individuals 
with  a  healthy  cardiovascular  system. 

B.  Chronicity  is  indicated  by  persistence  of 
the  condition  for  at  least  3  months.  The 
laboratory  findings  cited  tnust  reflect  the 
values  reported  on  more  than  one 
examination  over  that  3-month  period. 

C.  Sickle  cell  disease  refers  to  a  chronic 
hemolytic  anemia  associated  with  sickle  cell 
hemoglobin,  either  homozygous  or  in 
combination  with  thalassemia  or  with 
another  abnormal  hemoglobin  (such  as  C  or 

n 

Appropriate  hematologic  evidence  for 
sickle  cell  disease,  such  as  hemoglobin 
electrophoresis,  must  be  included. 
Vasoocclusive  or  aplastic  episodes  should  be 
documented  by  description  of  severity, 
frequency,  and  duration. 

Major  visceral  episodes  include  meningitis, 
osteomyelitis,  pulmonary  infections  or 
infarctions,  cerebrovascular  accidents, 
congestive  heart  failure,  genito-urinary 
involvement  etc. 

D.  Coagulation  defects.  Chronic  inherited 
coagulation  disorders  must  be  documented 
by  appropriate  laboratory  evidence. 
Prophylactic  therapy  such  as  with 
antihemophilic  globulin  (AHG)  concentrate 
does  not  in  itself  imply  severity. 

E.  Acute  leukemia.  Initial  diagnosis  of 
acute  leukemia  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence.  Recurrent 
disease  may  be  docimiented  by  peripheral 
blood,  bone  marrow,  or  cerebrospinal  fluid 
examination.  The  pathology  report  must  be 
included. 

The  acute  phase  of  chronic  myelocytic 
(granulocytic)  leukemia  should  be  considered 
under  the  requirements  for  acute  leukemia. 

The  criteria  in  7.11  contain  the  designated 
duration  of  disability  implicit  in  the  finding  of 
a  listed  impairment.  Following  the  designated 
time  period,  a  documented  diagnosis  itself  is 


no  longer  sufficient  to  establish  a  marked 
impairment  llie  level  of  any  remaining 
impairment  must  be  evaluated  on  the  basis  of 
the  medical  evidence. 

7M    Category  of  impginnante,  Henlc  aad  . 
Lymphatic  System 

7.02    Chronic  anemia  (hematocrit 
persisting  at  30  percent  or  less  due  to  any 
cause).  With: 

A.  Requirement  of  one  or  more  blood 
transfusions  on  an  average  of  at  least  once 
every  2  months;  or 

B.  Evaluation  of  the  resulting  impairment 
under  criteria  for  the  affected  body  system. 

7  JOS    Sickle  cell  disease,  or  one  of  its 
variants.  With: 

A.  Documented  painful  (thrombotic)  crises 
occurring  at  least  there  times  during  the  S 
months  prior  to  adjudication;  or 

B.  Requiring  extended  hospitalization 
(beyond  emergency  care)  at  least  three  times 
during  the  12  months  prior  to  adjudication;  or 

C.  Chronic,  severe  anemia  witii  persistence 
of  hematocrit  of  26  percent  or  less:  or 

D.  Evaluate  the  resulting  impairment  under 
the  criteria  for  the  affected  body  system. 

7.08  Chronic  thrombocytopenia  (due  to 
any  cause)  with  platelet  counts  repeatedly 
below  40,000/cubic  millimeter.  With: 

A.  At  least  one  spontaneous  hemorrhage, 
requiring  transfusion,  wnthin  5  months  prior 
to  adjudication;  or 

B.  Intracranial  bleeding  within  12  montlis 
prior  to  adjudication. 

7.07  Hereditary  telangiectasia  with 
hemorrhage  requiring  transfusion  at  least 
three  times  during  the  5  months  prior  to 
adjudication. 

7.08  Coagulation  defects  (hemophilia  or  a 
similar  disorder)  with  spontaneous 
hemorrhage  requiring  transfusion  at  least 
three  times  during  the  5  months  prior  to 
adjudication. 

7.09  Polycythemia  vera  (with 
erythrocytosis,  splenomegaly,  and 
leukocytosis  or  thrombocytosis).  Evaluate  the 
resulting  impairment  under  the  criteria  for  the 
affected  body  system. 

7.10  Myelofibrosis  (myeloproliferative 
syndrome).  With: 

A.  Chronic  anemia.  Evaluate  according  to 
the  criteria  of  \  7,02;  or 

B.  Documented  recurrent  systemic  bacterial 
infections  occurring  at  least  3  times  during 
the  S  montlis  prior  to  adjudication;  or 

C  Intractable  bone  pain  with  radiologic 
evidence  of  osteosclerosis. 

7.11  Acute  leukemia.  Consider  under  a 
disability  for  ZV»  years  from  the  time  of  initial 
diagnosis. 

7.12  Chronic  leukemia.  Evaluate 
according  to  the  criteria  of  7.02,  7.06,  7.1(ffi, 
7.11,  7.17.  or  13.0aA. 

7.13  Lymphomas.  Evaluate  under  the 
criteria  in  13.06A. 

7.14  Macroghbulinemia  or  heavy  chain 
disease,  confirmed  by  serum  or  urine  protein 
electrophoresis  or  immunoelectrophoresias. 
Evaluate  Impairment  under  criteria  for 
affected  body  system  or  under  7.02,  7.06,  or 
7.08. 

7.15  Chronic  granulocytopenia  (due  to        i 
any  cause).  Wi^  both  A  and  B: 


i 
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A.  Absolute  neutrophil  counts  repeatedly 
below  1,000  cells/cu^ic  millimeter  and 

B.  [documented  recurrent  systemic  bacterial 
infections  occurring  Bt  least  3  times  during 
the  5  months  prior  t(^  adjudication. 

7.16    Myeloma  (ctonfirmed  by  appropriate 
serum  or  urine  prote  in  electrophoresis  and 
bone  marrow  finding  s/  With: 

A.  Radiologic  evic  ence  of  bony 
involvement  with  in  ractable  bone  pain:  or 

B.  Evidence  of  ren  il  impainnent  as 
described  in  6.02:  or 

C.  Hypercalcemia  [with  serum  calcium 
level*  persistently  gi eater  than  11  mg.  per 


deciliter  (100  ml.)  foi 


prescribed  therapy;  i  ir 

D.  Plasma  cells  (1(  0  or  more  cells/cubic 
millimeter)  in  the  pei  ipheral  blood. 

7.17    Aplastic  ant  mias  or  hematologic 
malignancies  (exclui  ting  acute  leukemia): 
With  bone  marrow  t  'ansplantation.  Consider 
under  a  disability  foi  12  months  following 
transplantation:  ther  >after,  evaluate 
according  to  the  primary  characteristics  of 
the  residual  impairm  ent. 

B.W    Skin 


may 


A.  Skin  lesions 
long-lasting  impairment 
extensive  body  areai 
the  hands  or  feet  an< 
treatment.  These 
have  persisted  for  a 
despite  therapy  for  a 
to  be  made  that  a 
last  for  a  continuous 
months.  The  treatme;  it 
diseases  listed  in  thii 
use  of  high  dosage  of 
serious  side  effects 
be  considered  in  the 
impairment. 

B.  When  skin  lesidhs 
systemic  disease  an< 
predominant  probl 
occur  according  to 
appropriate  section 
lupus  erythematosus 
involve  more  than 
should  be  evaluated 
Neoplastic  skin  les 
under  13.00ff.  When 
bums)  are  associatec 
limitation  of  joint  mopon 
should  be  evaluated 


result  in  a  marked, 

if  they  involve 
or  critical  areas  such  as 
become  resistant  to 
lesi  ons  must  be  sho«vn  to 
I  luflicient  period  of  time 
reasonable  presumption 
m^ed  impainnent  will 
period  of  at  least  12 
t  for  some  of  the  skin 
section  may  require  the 
drugs  with  possible 
I  lese  side  effects  should 
}verall  evaluation  of 


lien  s, 
ithe 


I  one 


SIO|lS 


S.01     Category  of  Im^Mirments, 

8.02    Exfoliative 


ichthyosiform  e  , 
lesions  not  respondir  g 
treatment. 

8.03  Pemphigus, 
bullosum.  bullous . 
herpetiformis.  With 
responding  to  prescribed 

8.04  Deep  mycotii  ■ 
extensive  fungating. 
rejponding  to 

8.05  Psoriasis 
dyshidrosis.  With  ex 
including  involvemer  I 
which  impose  a  marled 
and  which  are  not  re 
treatment. 

8J»    Hydradenitis 
conglobata.  With  extensive 


;pei% 


>  prescri  'wd 


at  least  1  month  despite 


are  associated  with 
where  that  is  the 
evaluation  should 
criteria  in  the 
I  )isseminated  (systemic] 
and  scleroderma  usually 

body  system  and 
I  inder  10.04  and  10.05. 
should  be  evaluated 
in  lesions  (including 
with  contractures  or 
that  impairment 
I  inder  1.00ff. 


jk 


Skin 

d  irmatitis,  ichthyosis, 
rythr^erma.  With  extensive 
to  prescribed 


6  rythema  multiforme 
iphigoid.  dermatitis 
^tensive  lesions  not 
treatment. 
infections.  With 
I  Icerating  lesions  not 
treatment. 
atApic  dermatitis. 
I  ensive  lesions, 
of  the  hands  or  feet 
limitation  of  function 
{ ponding  to  prescribed 


suppurative,  acne 

lesions  involving 


the  axillae  or  perineum  not  responding  to 
prescribed  medical  treatment  and  not  to 
surgical  treatment  -  . 

9Sn    Endocrine  System 

Cause  of  impairment.  Impairment  is  caused 
by  overproduction  or  underproduction  of 
hormones,  resulting  in  structural  or  functional 
changes  in  the  body.  Where  involvement  of 
other  organ  systems  has  occurred  as  a  result 
of  a  primary  endocrine  disorder,  these 
impairments  should  be  evaluated  according 
to  the  criteria  under  the  appropriate  sections. 

9in    Category  of  ImpaJiments.  En<k>crine 

9.02  Thyroid  Disorders.  With: 

A.  Progressive  exophthalmos  as  measured 
by  exophthalmometry;  or 

B.  Evaluate  the  resulting  impairment  under 
the  criteria  for  the  affected  body  system. 

9.03  Hyperparathyroidism.  With: 

A.  Generalized  decalcification  of  bone  on 
X-ray  study  and  elevation  of  plasma  calcium 
to  11  mg.  per  deciliter  (106  ml.)  or  greater  or 

B.  A  resulting  impairment.  Evaluate 
according  to  the  criteria  in  the  affected  body 
system. 

9.04  Hypoparathyroidism.  With: 

A.  Severe  recurrent  tetany;  or 

B.  Recurrent  generaUzed  convulsions;  or 

C.  Lentictilar  cataracts.  Evaluate  under  the 
cnteria  in  2.00^. 

9.05  Neurohypophyseal  insufficiency 
(diabetes  insipidus).  With  urine  speciHc 
gravity  of  l.OOS  or  below,  persistent  for  at 
least  3  months  and  recurrent  dehydration. 

9.06  Hyperfunction  of  the  adrenal  cortex. 
Evaluate  the  resulting  impairment  under  the 
criteria  for  the  affected  body  system. 

9.06    Diabetes  mellitus.  With: 

A.  Neuropathy  demonstrated  by  signiHcant 
and  persistent  disorganization  of  motor 
function  in  two  extremities  resulting  in 
sustained  disturbance  of  gross  and  dexterous 
movements,  or  gait  and  station  (see  ll.OOC); 
or 

B.  Acidosis  occurring  at  least  on  the 
average  of  once  every  2  months  documented 
by  appropriate  proporiate  blood  chemical 
tests  (pH  or  pC02  or  bicarbonate  levels);  or 

C.  Amputation  at,  or  above,  the  tarsal 
region  due  to  diabetic  necrosis  or  peripheral 
arterial  disease;  or 

D.  Retinitis  proliferans;  evaluate  the  visual 
impairment  under  the  criteria  in  2.02,  2.03,  or 
^04. 

lOJn    Multiple  Body  Systems 

A.  The  impairments  included  in  this  section 
usually  involve  more  than  a  single  body 
system. 

B.  Long-term  obesity  will  usually  be 
associated  with  disorders  in  the 
musculoskeletal,  cardiovascular,  peripheral 
vascular,  and  pulmonary  systems,  and  the 
advent  of  such  disorders  is  the  major  cause  of 
impairment.  Extreme  obesity  results  in 
restrictions  imposed  by  body  weight  and  the 
additional  restrictions  imposed  by 
disturbances  in  other  body  systems. 

lOJn    Category  of  Impairments,  Multiple 
Body  Systems 

10.02    Hansen's  disease  (leprosy)  As 
active  disease  or  consider  as  "under  a 
disability"  while  hospitalized. 


BEST  COPY  AVAILABLE 


10.03  Polyarteritis  or  periarteritis  nodosa 
(established  by  biopsy)  With  signs  of 
generalized  arterial  involvement. 

10.04  Disseminated  lupus  erythematosus 
(established  by  a  positive  LE  preparation  or 
biopsy  or  positive  ANA  test)  With  frequent 
exacerbations  demonstrating  involvement  of 
renal  or  cardiac  or  pulmonary  or 
gastrointestinal  or  central  nervous  systems. 

10.05  Scleroderma  or  progressive 
systemic  sclerosis  (the  diffuse  or  generalized 
form)  With: 

A.  Advanced  limitation  of  use  of  hands  due 
to  sclerodactylia  or  limitation  in  other  joints; 
or 

B.  Significant  visceral  manifestations  of 
digestive,  cardiac,  or  pulmonary  impairment 

10.10    Obesity.  Weight  equal  to  or  greater 
than  the  values  specified  in  Table  I  for  males. 
Table  II  for  females  (100  percent  above 
desired  level)  and  one  of  the  following: 

A.  History  of  pain  and  limitation  of  motion 
in  any  weight  bearing  joint  or  spine  (on 
physical  examination)  associated  with  X-ray 
evidence  of  arthritis  in  a  weight  bearing  joint 
or  spine;  or 

B.  Hypertension  with  diastolic  blood 
pressure  persistently  in  excess  of  100  mm.  Hg 
measured  with  appropriate  size  cuff;  or 

C.  History  of  congestive  heart  failure 
manifested  by  past  evidence  of  vascular 
congestion  such  as  hepatomegaly,  peripheral 
or  pulmonary  edema;  or 

D.  Chronic  venous  insufficiency  with 
superficial  varicosities  in  a  lower  extremity 
with  pain  on  weight  bearing  and  persistent 
edema;  or 

E.  Respiratory  disease  with  total  forced 
vital  capacity  equal  to  or  less  than  2.0  L  or  a 
level  of  hypoxemia  at  rest  equal  to  or  less 
than  the  values  specified  in  Table  III-A  or 
UI-B  or  ni-C. 

lABtEl.— Men 


HaigM  nMttwut  «lx>es  Onches) 

WaigM 
(pouras) 

60 „ ,..     _ 

61 _.....„ 

62 ....                            „ 

246 
2S2 

2S8 

63 _             _. 

264 

64 „„. 

e6....!Z!"!ZZZZZ"Z!!-!-"ZZ!Z!Z"" 

270 
276 
284 

67 „ 

68 „... _j 

69 „ ._ _ 

294 

302 
310 

70 

318 

71  _ _ 

328 

72 „ _.. 

336 

73 _.. 

74 __ _ 

346 
356 

75 >! 

364 

78 

374 

lABt^  II.— WOMEN 

Heighl  nnithout  shoes  fmches) 

WaigM 
(pounds) 

57 ZZZZZ  ZZIZ!!I  Z]Z"!!  Z 

208 

212 

58 _ 

218 

se 

224 

60 ___„ ._    ..„ 

230 

61 _- „: ._..;..„.   „ 

236 

62 , 

63 .      _.;_ 

.     242 

2S0 

64 _..    _    . 

258 

as 

266 

86. , _....;.^.,_:- .__; ..v....... 

274 
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Table  IL-^WOMENr-Continued 


WalgW 
(pounds) 

■^ 

2S2 

M 

290 

M 

298 

7B 

906 

" 

314 

»» 

322 

Table  III.— A 


[AfVidbl*  m  iMt  lilM  IMS  than  3.000  «MI  abotM  (m 

IM«(] 

ArtaiW  KXJk  (mm.  Hg)  wid 

,1  f                                     '■.'■■ 

AfMfW 

PQi 

•qMlto 

or  law 

Vwn 

(rnn-Hg) 

ap^bvfow 

66 

31 ;  ,,             

64 

9»,..., 

S3 

aa : 

62 

34 

61 

as 

60 

M 

50 

<I7 

se 

an 

S7 

aa              

66 

40or*o»«., 

65 

Table  III.— B 


lAppHeabto  al  Ml  (Nm  3.000  ttwou^  6,000  «Mi  iboM  Ma 
ImM 

'-■1 
Arttrial  KX>i  (mm.  Hg)  and 

ArtMial 

PO, 
•qualto 
orlMt 

(mntHg) 

Hn^tiatnm 

60 

ai 

SO 

3? 

'86 

sn 

57 

s 

56 

9B  .. ».,,. 

55 

aa ,. 

54 

97 

■     53 

aa                                 

52 

ao                

51 

JA«>hni.> 

60 

Table  III.— C 

lAppKcablB  at  tam  iM*  over  6.000  iaal  abova  Ma  lavaO 


Ansfid  PCOi  (mm.  Hg)  snd 

AcMrM 

PO, 

aqualto 

orltM 

«ian 

(mntHg) 

30orbalow 

91                                                ,                   

55 

54 

99                                                            

S3 

«»              •                                                ,- 

52 

u             

51 

3if , 

SO 

39 

49 

37.                                         

46 

34 

47 

3S          

46 

40ar*o«* 

46 

UJIO    Nmnological 

A.  Convulsive  disorders.  In  convulsive 
disorders,  regardless  of  etiology  degree  of 
impairmeBt  will  be  determined  according  to 
type,  frequency,  duration,  and  sequelae  of 
seizures.  At  least  one  detailed  description  of 
a  typical  seizure  is  required.  Such  descripiton 


includes  the  presence  or  absence  of  aura, 
tongue  bites,  sphincter  control,  injuries 
associated  with  the  attack,  and  postictal 
phenomena.The  reporting  physician  should 
indicate  the  extent  to  which  description  of 
seizures  relfects  his  own  observations  and 
the  source  of  ancillary  information. 
Testimony  of  persons  other  than  the  claimant 
is  essential  for  description  of  type  and 
frequency  of  seizures  if  professional 
observation  is  not  available. 

Documentation  of  epilepsy  should  include 
at  least  one  electronencephalogram  (EEC). 

Under  11.02  and  11.03,  the  criteria  can  l>e 
applied  only  if  the  impairment  persists 
despite  the  fact  that  the  individual  is 
following  prescribed  anticonvulsive 
treatment  Adherence  to  prescribed 
anticonvulsive  therepy  can  ordinarily  be 
determined  from  objective  clinical  findings  in 
the  report  of  the  physican  currently  providing 
treatment  for  epilepsy.  Determination  of 
blood  levels  of  phenytoin  sodium  or  other 
anticonvulsive  drugs  may  serve  to  indicate 
whether  the  prescribed  medication  is  being 
taken.  When  seizures  are  occurrring  at  the 
frequency  stated  in  11.02  or  11.03,  evalution 
of  the  severity  of  the  impairment  must 
include  consideration  of  the  serum  drug 
levels.  Should  serum  drug  levels  appear 
therapeutically  inadequate,  consideration 
should  be  given  as  to  v/hether  this  is  caused 
by  individual  idiosyncrasy  ia  absorption  of 
metabolism  of  the  drug.  Blood  drug  levels 
should  be  evaluated  in  conjunction  with  all 
the  other  evidence  to  determine  the  extent  of 
compliance.  When  the  reported  blood  drug 
levels  are  low,  therefore,  the  information 
obtained  from  the  treating  source  should 
include  the  physician's  statement  as  to  why 
the  levels  are  low  and  the  results  of  any 
relevant  diagnostic  studies  concerning  the 
blood  levels.  Where  adequate  seizure  control 
is  obtained  only  with  unusually  large  doses, 
the  possibility  of  impairment  resulting  from 
the  side  effects  of  this  medication  must  be 
also  assessed.  Where  documentation  shows 
that  use  of  alcohol  or  drugs  affects  adherence 
to  prescribed  therapy  or  may  play  a  part  in 
the  precipitation  of  seizures,  this  must  also  be 
consideration  in  the  overall  assessment  of 
impainnent  level. 

B.  Brain  tumors.  The  diagnosis  of 
malignant  brain  tumors  must  be  established, 
and  the  persistence  of  the  tumor  should  be 
evaluated,  under  the  criteria  described  in 
13.00B  and  C  for  neoplastic  disease. 

In  histologically  malignant  tumors,  the 
pathological  diagnosis  alone  will  be  the 
decisive  criterion  for  severity  and  expected 
duration  (see  ll.OSA).  For  other  tumors  of  the 
brain,  the  severity  and  duration  of  the 
impairment  will  be  determined  on  the  basis 
of  symptoms,  signs,  and  pertintent  laboratory 
findings  (11.05B). 

C.  Persistent  disorganization  of  motor 
function  in  the  form  of  paresis  or  paralysis, 
tremor  or  other  involuntary  movements, 
ataxia  and  sensory  distrubances  (any  or  all 
of  which  may  be  due  to  cerebral  cerbellar, 
brain  stem,  spinal  cord,  or  peripheral  nerve 
dysfunction)  which  occur  singly  or  in  various 
combination,  frequently  provides  the  sole  or 
partial  basis  for  decision  in  cases  of 
neurological  impainnent.  The  assessment  of 
impairment  depends  on  the  degree  of 


interference  with  locoDMtion  and/or 
interference  with  the  use  of  fingers,  hands, 
and  arms. 

D.  In  conditiotm  which  an  episodic  in 
character,  such  as  multiple  sclerosis  or 
myasthenia  gravis,  consideration  should  be 
given  to  frequency  and  duration  of 
exacerbations,  length  of  remissions,  and 
pennanent  residuals. 

R  Multiple  sclerosis.  The  major  criteria  for 
evaluating  impainnent  caused  by  multiple 
sclerosis  are  discussed  in  listing  11.00. 
Paragraph  A  provides  criteria  for  evaluating 
disorganization  of  motor  function  and  gives 
reference  to  11.04B  (IIJMB  then  refers  to 
11.00C).  Paragraph  B  provides  references  to 
other  listings  for  evaluating  visual  or  mental 
impairments  caused  by  multiple  sclerosis. 
Paragraph  C  provides  criteria  for  evaluating 
the  impairment  of  individuals  who  do  not 
have  muscle  weakness  or  other  significant 
disorganization  of  motor  function  at  rest  but 
who  do  develop  muscle  weakness  on  activity 
as  a  result  of  fatigue. 

Use  of  the  criteria  in  11.0eC  is  dependent 
upon  (1)  documenting  a  diagnosis  of  multiple 
sclerosis,  (2)  obtaining  a  description  of 
fatigue  considered  to  be  characteristic  of 
multiple  sclerosis,  and  (3)  obtaining  evidence 
that  the  systm  has  actually  become  fatigued. 
The  evaluation  of  the  magnitude  of  the 
impairment  must  consider  the  degree  of 
exercise  and  the  severity  of  the  resulting 
muscle  weakness. 

The  criteria  in  11.00C  deals  with  motor 
abnormalities  which  occur  on  activity.  If  the 
disorganization  of  motor  function  is  present 
at  rest  paragraph  A  must  be  used,  taking  into 
account  any  further  increase  in  muscle 
weakness  resulting  from  activity. 

Sensory  abnormalities  may  ocaa, 
particularly  involving  central  visual  acuity. 
The  decrease  in  visual  acuity  may  occur  after 
brief  attempts  at  activity  involving  near 
vision,  such  as  reading.  This  decrease  in 
visual  acuity  may  not  persist  when  the 
specific  activity  is  terminated,  as  with  rest 
but  is  predictably  reproduced  with 
resumption  of  the  activity.  The  impairment  of 
central  visual  acuity  in  these  cases  should  be 
evaluated  under  the  criteria  in  listing  2.02, 
taking  into  account  the  fact  that  the  decrease 
in  visual  acuity  will  wax  and  wane. 

Garification  of  the  evidence  regarding 
central  nervous  system  dysfunction 
responsible  for  the  symptoms  may  require 
supporting  technical  evidence  of  functional 
impairment  snch  as  evoked  response  tests 
during  exercise. 

lljn    Catagoiy  of  InqMitments,  Neurological 

11.02  Epilepsy— ma/or  motor  seizures, 
(grand  mal  or  psychomotor),  documented  by 
EEC  and  by  detailed  description  of  a  typical 
seizure  pattern,  including  all  associated 
phenomena:  occurring  more  frequently  than 
once  a  month,  in  spite  of  at  least  3  months  of 
prescribed  treatment  With: 

A.  Daytime  episodes  (loss  of  consciousness 
and  convulsive  seizures)  or 

E  Nocturnal  episodes  manifesting 
residuals  which  interfere  significantly  %vith 
activity  during  the  day. 

11.03  Epilepsy— Minor  motor  seizures 
(petit  mal,  psychomotor,  or  focal), 
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documented  by  EB  7  and  by  detailed 
descriptha  ofatyf  icaJ  seizure  pattern, 
including  all  assoc,  ated  phenomena: 
occurring  more  frequently  than  once  weekly 
in  spile  of  at  least  y  months  of  prescribed 
treatment  With  alt^ation  of  awareness  or 
loss  of  consciousness  and  transient  postictal 
manifestations  of  unconventional  behavior  or 
significant  interfer^ce  with  activity  during 
the  day.  | 

11 XK    Central  nervous  system  vascular 
accident  With  oneiof  the  following  more 
than  3  months  (Ktstjvascular  accident: 

A.  Sensory  or  mqlor  aphasia  resulting  in 
ineffective  speech  ^r  communication:  or 

B.  Significant  an<)  persistent 
disorganization  of  4iotor  function  in  two 

in  sustained 
and  dexterous 
nd  station  (see  ll.OOC). 
>rs. 

(astrocytoma — 
loblastoma  multiforme), 
biastoma,  or 


extremities,  resultii 
disturbance  of 
movemenls.  or  gait 
11.06    Brain  tut 

A.  Malignant  glii 
grades  111  and  IV, 
nedulloblastoma, 
primary  sarcoma:  or 

B.  Astrocytoma  (irades  1  and  II), 
meningioma,  pituitary  tumors, 
oligodendroglioma,  ependymoma,  clivus 
chordoma,  and  benign  tumors.  Evaluate 
under  11.02.  IliB,  1 IJM  A.  or  a  or  12.02. 

IIJM    Parkinsonian  syndrome  with  the 
following  signs:  Sigluficant  rigidity,  brady 
kinesia.  or  tremor  i$  two  extremities,  which. 
singly  or  in  combinitioo,  result  in  sustained 
disturbance  of  gross  and  dexterous 
movements,  or  gait  and  station. 

IIXT    Cerebral  daisy.  Witk 

A.  IQ  of  69  or  lessor 

B.  Abnormal  behavior  patterns,  such  as 
destructiveness  or  ^motional  instability:  or 

C  Significant  interference  in 
communication  duel  to  speech,  hearing,  or 
visual  defect:  or 

D.  Disorganizatio  i  of  motor  function  as 
described  in  11.04B. 

11.08  ,  Spinal  car  I  or  nerve  root  lesions, 
due  to  any  cause  %vi  th  disorganization  of 
motor  fiuiction  as  d  iscribed  in  IIMB. 

11.09  /Multiple  s  :lerosis.  With: 

A.  Disorganizatio  i  of  motor  function  as 
described  in  11.04B:  or 

E  Visual  or  mentiil  impairment  as 
described  under  the  criteria  in  2.02,  2.03,  2.04. 
or  1Z02:  or 

C.  Significant,  rep  reducible  fatigue  of  motor 
function  with  substi  intial  muscle  weakness 
on  repetitive  activit  t.  demonstrated  on 
physical  examinatic  n,  resulting  from 
neurological  dysfun:tion  in  areas  of  the 
central  nervous  sysi  em  known  to  be 
pathologically  involved  by  the  multiple 
sclerosis  process. 

11.10  Amyotropi  ic  lateral  sclerosis. 
With: 

A.  Significant  bul  )ar  signs;  or 

B.  Disorganization  of  motor  function  as 
described  in  11.04B. 

11.11  Anterior  poliomyelitis.  With: 

A.  Persistent  diffi  :ulty  with  swallowing  or 
breathing;  or 

B.  Unintelligible  s  seech;  or 

C.  Disorganizatioi  i  of  motor  function  as 
described  in  ll.OtB. 

11.12  Myasthew  a  gravis.  WiA: 

A.  Significant  diff  culty  with  speaking, 
swallowing,  or  brea  thing  while  on  prescribed 
therapy:  or 


B.  SigniRcanI  motor  weakness  of  muscles 
of  extremities  on  repetitive  activity  agaiiMt 
resistance  while  on  prescribed  therapy. 

11.13  Muscular  dystrophy  with 
disorganization  of  motor  function  as 
described  in  11.04B. 

11.14  Peripheral  neuropathies. 

With  disorganization  of  motor  function  as 
described  in  11.04B,  in  spite  of  prescribed 
treatment. 

11.15  Tabes  dorsalis. 
With: 

A.  Tabetic  crises  occurring  more  frequently 
than  once  monthly;  or 

B.  Unsteady,  broad-based  or  ataxic  gait 
causing  significant  restriction  of  mobility 
substantiated  by  appropriate  posterior 
column  signs. 

11.16  Subacute  combined  cord 
degeneration  (pernicious  anemia)  with 
disorganization  of  motor  function  as  decribed 
in  11.04B  or  11.15B.  not  significantly 
improved  by  prescribed  treatment 

11.17  Degenerative  disease  not  elsewhere 
such  as  Huntington 's  chorea,  Friedreich 's 
ataxia,  and  spino-cerebellar  degeneration. 
With: 

A.  Disorganization  of  motor  function  as 
described  in  11.04B  or  ll.lSB;  or 

B.  Chronic  brain  syndrome.  Evaluate  under 
1Z02. 

11.18  Cerebral  trauma: 

Evaluate  under  the  provisions  of  11.02, 
11.03, 11.04  and  12.02,  as  applicable. 

11.19  Syringomyelia. 
With: 

A.  Significanl  bulbar  signs;  or 

B.  Disorgiuiization  of  motor  function  as 
described  in  11.04B. 

12.00    Mental  Disorders. 


13in    Neoi^astic  Diseases,  Malignant 

A.  Introduction:  The  determination  of  the 
level  of  impairment  resulting  from  malignant 
tumors  is  made  from  a  consideration  of  the 
site  of  the  lesion,  the  histogenesis  of  the 
tumor,  the  extent  of  involvement,  the 
apparent  adequacy  and  response  to  therapy 
(surgery,  irradiation,  hormones, 
chenotberapy.  etc),  and  the  magnitude  of  the 
post  therapeutic  residuals. 

B.  Documentation:  The  diagnosis  of 
mali^ant  tumors  should  be  established  on 
the  basis  of  symptoms,  signs,  and  laboratory 
findings.  The  site  of  the  primary,  recurrent, 
and  metastatic  lesion  must  be  specified  in  all 
cases  of  malignant  neoplastic  diseases.  If  an 
operative  procedure  has  been  performed,  the 
evidence  should  include  a  copy  of  the 
operative  note  and  the  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen.  If  these  documents  are  not 
obtainable,  then  the  summary  of 
hospitalization  or  a  report  from  the  treating 
physician  must  include  details  of  the  findings 
at  surgery  and  the  results  of  the  pathologist's 
gross  and  microscopic  examination  of  the 
tissues. 

For  those  cases  in  which  a  disabling 
impairment  was  not  established  when 
therapy  was  begun  but  progression  of  the 
disease  is  likely,  current  medical  evidence 
should  include  a  report  of  a  recent 
examination  directed  especially  at  local  or 
regional  recurrence,  soft  part  or  skeletal 


metastases,  and  significant  posttherapeutic 
residuals. 

C  Evaluation.  Usually,  when  the  malignant 
tumor  consists  of  a  local  lesion  with 
metastases  to  the  regional  lymph  nodes 
which  apparently  has  been  completely 
excised,  imminent  recurrence  or  metastases 
U  not  anticipated.  A  number  of  exceptions 
are  noted  in  the  specific  Listings.  For 
ad>udicative  purposes,  "distant  metastases" 
or  "metastases  beyond  the  regional  lymph 
nodes"  refers  to  metastasis  beyond  the  lines 
of  the  usual  radical  en  bloc  resection. 

Local  or  regional  recurrence  after  radical 
surgery  or  pathological  evidence  of 
incomplete  excision  by  radical  surgery  is  to 
be  equated  with  unresectable  lesions  (except 
for  carcinoma  of  the  breast,  13.09C)  anid.  for 
the  purposes  of  our  program,  may  be 
evaluated  as  "inoperable." 

Local  or  regional  recurrence  after 
incomplete  excision  of  a  localized  and  still    ■ 
completely  resectable  tumor  is  not  to  be 
equated  with  recurrence  after  radical  surgery. 
In  the  evaluation  of  lymphomas,  the  tissue 
type  and  site  of  invoivemeni  are  not 
necessarily  indicators  of  the  degree  of 
impairment. 

When  a  malignant  tumor  has  metastasized 
beyond  theTegional  lymph  nodes,  the 
impairment  will  usually  be  found  to  meet  the 
requirements  of  a  specific  listing.  Exceptions 
are  hormone-dependent  tumors,  isotope- 
sensitive  metastases,  and  metastases  from 
seminoma  of  the  testicles  which  are 
controlled  by  definitive  therapy. 

When  the  original  tumor  and  any 
metastases  have  apparently  disappeared  and 
have  not  been  evident  for  3  or  more  years, 
the  impairment  does  not  meet  the  criteria 
under  this  body  system. 

D.  Effects  of  therapy.  Significant 
posttherapeutic  residuals,  not  specifically 
included  in  the  category  of  impairments  for 
malignant  neoplasms,  should  be  evaluated 
according  to  the  affected  body  system. 

Where  the  impairment  is  not  listed  in  the 
Listing  of  Impairments  and  is  not  medically 
equivalent  to  a  listed  impairment,  the  impact 
of  any  residual  impairment  Including  that 
caused  by  therapy  must  be  considered.  The 
therapeutic  regimen  and  consequent  adverse 
response  to  therapy  may  vary  widely; 
therefore,  each  case  must  be  considered  on 
an  individual  basis.  It  is  essential  to  obtain  a 
specific  description  of  the  therapeutic 
regimen,  including  the  drugs  given,  dosage, 
frequency  of  drug  administration,  and  plans 
for  continued  drug  administration.  It  is 
necessary  to  obtain  a  description  of  the 
complications  or  any  other  adverse  response 
to  therapy  such  as  nausea,  vomiting, 
diarrhea,  weakness,  dermatologic  disorders, 
or  reactive  mental  disorders.  Since  th6 
severity  of  the  adverse  effects  of  anticancer 
chemotherapy  may  change  during  the  period 
of  drug  administration,  the  decision  regarding 
the  impact  of  drug  therapy  should  be  based 
on  a  sufficient  period  of  therapy  to  permit   . 
proper  consideration. 

E.  Onset  To  establish  onset  6i  disability 
prior  to  the  time  a  malignancy  is  first 
demonstrated  to  be  inoperable  or  beyond 
control  by  other  modes  of  therapy  (and  prior 
evidence  is  nonexistent)  requires  medical 
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{udgment  based  on  medically  reported 
symptoms,  the  type  of  the  specific 
malignancy,  its  location,  and  extent  of 
involvement  when  first  demonstrated.     ■ 

13Jn    Category  of  Impairments,  Neoplastic 
Disoases — Malignant 

13.02  Head  and  neck  (except  salivary 
glands— 13.07,  thyroid  gland— 13.Q8,  and 
mandible,  maxilla,  orbit,  or  temporal  fossa — 
13.11): 

A.  Inoperable;  or 

E  Not  controlled  by  prescribed  therapy;  or 
C  Recurrent  after  radical  surgery  or  ' 
irradiation;  or 

D.  With  distant  metastases;  or 

E.  Epidermoid  carcinoma  occurring  in  the 
pyrlform  sinus  or  posterior  third  of  the 
tongue. 

13.03  Sarcoma  of  Skin:  ■ 
A.  Angiosarcoma  with  metastases  to   < 

regional  lymph  nodes  or  beyond;  or 

E  Mycosis  fungoides  with  metastases  to 
regional  lymph  nodes,  or  with  visceral 
involvement 

13.04  Sarcoma  of  8oft  porta:  Not 
controlled  by  prescribed  therapy.    -    ,    , 

13.05  Malignant  melanoma: 

A.  Recurrent  after  wide  excision;  or 

B.  With  metastases  to  adjacent  skin 
(satellite  lesions)  or  elsewhere.  -■     ^     . 

13.0e    Lymph  nodes: 

A.  Hodgkin's  disease  or  non-Hodgkin's 
lymphoma  with  progressive  disease  not 
controlled  by  prescribed  therapy;  or 

B.  Metastatic  carcinoma  in  a  lymph  node 
(except  for  epidermoid  carcinoma  in  a  lymph 
node  in  the  neck)  where  the  primary  site  is 
not  determined  after  adequate  search;  or 

C  Epidermoid  carcinoma  in  a  lymph  node 
in  the  neck  not  responding  to  prescribed 
therapy. 

13.07    Salivary  glands— carcinoma  or 
sarcoma  with  metastases  beyond  the  regional 
lymph  nodes. 

\3M    Thyroid  gland— carcinoToa  with 
metastases  beyond  the  regional  lymph  nodes, 
not  controlled  by  prescribed  therapy. 

13J)9    Breast- 

A.  Inoperable  carcinoma;  or 

B.  Inflammatory  carcinoma:  or 

C  Recurrent  carcinoma,  except  local 
recurrence  controlled  by  prescribed  therapy; 
or 

D.  Distant  metastases  from  breast 
carcinoma  (bilateral  breast  carcinoma, 
synchronous  or  metachronous  is  usually 
primary  in  each  breast);  or 

E.  Sarcoma  with  metastases  anywhere. 

13.10  Skeletal  system  (exclusive  of  the 
jaw): 

A.  Malignant  primary  tumors  with  evidence 
of  metastases  and  not  controlled  by 
prescribed  therapy;  or 

B.  Metastatic  carcinoma  to  bone  where  the 
primary  site  is  not  determined  after  adequate 
search. 

13.11  Mandible,  maxilla,  orbit,  or 
temporal  fossa: 

A.  Sarcoma  of  any  type  with  metastases:  or 

B.  Carcinoma  of  the  antrum  with  extension 
into  the  orbit  or  ethmoid  or  sphenoid  sinus,  or 
with  regional  or  distant  metastases;  or 

C.  Orbital  timiors  with  intracranial 
extension;  or 


D.  Tumors  of  the  temporal  fossa  with 
perforation  of  skull  and  meningeal 
involvement;  or 

E.  Adamantinoma  with  orbital  or 
intracranial  infiltration;  or 

F.  Tumors  of  Rathke's  pouch  with 
infiltration  of  the  base  of  the  skull  or 
metastases.  ^ 

13.12  Brain  or  spinal  cord: 

A.  Metastatic  carcinoma  to  brain  or  spinal 
cord. 

B.  Evaluate  other  tumors  under  the  criteria 
described  in  IIJK  and  11.08. 

13.13  Lungs. 

A.  Unresectable  or  with  incomplete 
excision;  or 

B.  Recurrence  or  metastases  after 
resection;  or 

C.  Oat  cell  (small  cell)  carcinoma:  or 

D.  Squamous  cell  carcinoma,  with 
metastases  beyond  the  hilar  lymph  nodes;  or 

E.  Other  histologic  types  of  carcinoma, 
including  undifferentiated  and  mixed-cell 
types  (but  excluding  oat  cell  carcinoma, 
13.13C  and  squamous  cell  carcinoma, 
13.13D),  with  metastases  to  the  hilar  lymph 
nodes. 

13.14  Pleura  or  mediastinum: 

A.  Malignant  mesothelioma  of  pleura;  or 

B.  Mali^ant  tumors,  metastatic  to  pleura; 
or 

C  Malignant  {Nimary  tumor  of  the 
mediastinum  not  controlled  by  prescribed 
therapy. 

13.15  Abdomen: 

A.  Generalized  carcinomatosis;  or 

E  Retroperitoneal  cellular  sarcoma  not 

controlled  by  prescribed  therapy;  or 
C  Ascites  with  demonstrated  malignant 

cells. 

13.16  Esophagus  or  stomach: 

A.  Carcinoma  or  sarcoma  of  the  esophagus; 
or 

B.  Carcinoma  of  the  stomach  with 
metastases  to  the  regional  lymph  nodes  or 
extension  to  surrounding  structure;  or 

C  Sarcoma  of  stomach  not  controlled  by 
prescribed  therapy;  or 

D.  Inoperable  carcinoma;  or 

E.  Recurrence  or  metastases  after 
resection. 

13.17  Small  intestine: 

A.  Carcinoma,  sarcoma,  or  carcinoid  tumor 
with  metastases  beyond  the  regional  lymph 
nodes;  or 

B.  Recurrence  of  carcinoma,  sarcoma,  or 
carcinoid  tumor  after  resection;  or 

C  Sarcoma,  not  controlled  by  prescribed 
therapy. 

13.18  Large  intestine  (from  ileocecal  valve 
to  and  including  anal  canal] — Carcinoma  or 
sarcoma. 

A.  Unresectable;  or 

B.  Metastases  beyond  the  regional  lymph 
nodes,  or 

C.  Recurrence  or  metastases  after 
resection. 

13.19  Liver  or  gallbladder 

A.  Primary  or  metastatic  malignant  tumors 
of  the  liver  or 

B.  Carcinoma  of  the  gallbladder;  or 

C.  Carcinoma  of  the  bile  duCts. 

13.20  Pancreas: 

A.  Carcinoma  except  islet  cell  carcinoma; 
or 

B.  Islet  cell  carcinoma  which  is 
unresectable  and  physiologically  active. 


13.21  Kidneys,  adrenal  glands,  or 
ureters — carcinoma: 

A.  Unresectable:  or 

B.  With  hematogenous  spread  to  distant 
sites;  or 

C  With  metastases  to  regional  lymph 
nodes. 

13.22  Urinary  bladder — carcinoma.  With: 

A.  InHltration  beyond  the  bladder  wall;  or 

B.  Metastases  to  regional  lymph  nodes:  or 

C.  Unresectable;  or 

D.  Recurrence  after  total  cystectomy;  or 

E.  Evaluate  renal  impairment  after  total 
cystectomy  under  the  criteria  in  6.02. 

13.23  Prostate  gland — carcinoma  not 
controlled  by  prescribed  therapy. 

13.24  Testicles: 

A.  Choriocarcinoma;  or 

B.  Other  malignant  primary  tumors  widi 
progressive  disease  not  controlled  by 
prescribed  therapy. 

13.25  L'iCerus— carcinoma  or  sarcoma 
(corpus  or  cervix). 

A.  Inoperable  and  not  controlled  by 
prescribed  therapy:  or 

E  Recurrent  after  total  hysterectomy;  or 

C  Total  pelvic  exenteration 

13.28    Ovaries — all  malignant  primary  or 
recurrent  tumors.  With: 

A.  Ascites  with  demonstrated  malignant 
cells:  or 

B.  Unresectable  infiltration;  or 

C.  Unresectable  metastases  to  omentum  or 
elsewhere  in  the  peritoneal  cavity;  or 

D.  Distant  metastases. 

13.27  Leukemia:  Evaluate  under  the 
criteria  of  7J)0ff,  Hemic  and  Lymphatic 
Sytem. 

13.28  Uterine  (Fallopian)  tubes — 
carcinoma  or  sarcoma: 

A.  Unresectable,  or 

B.  Metastases  to  regional  lymph  nodes. 

13.29  Penis — carcinoma  with  metastases 
to  regional  lymph  nodes. 

13.30  Vulva — carcinoma,  with  distant 
metastases. 

PartB 

Medical  criteria  for  the  evaluation  of 
impairments  of  children  under  age  18  (where 
criteria  in  Part  A  do  not  give  appropriate 
consideration  to  the  particular  disease 
process  in  childhood). 


100.00 

101  i» 
lOZM 
103.00 
104.00 
105.00 
106.00 
107.00 
109.00 
110.00 
111.00 
112.00 
113.00 


Growth  Impairment 

Musculoskeletal  System. 
Special  Senses  and  Speech. 
Respiratory  System. 
Cardiovascular  System. 
Digestive  System. 
Genito-Urinary  System. 
Hemic  and  Lymphatic  System. 
Endocrine  System. 
Multiply  Body  Systems. 
Neurological. 

Mental  and  Emotional  Disorders. 
Neoplastic  Diseases,  Malignant 


100.00    Growth  impairment 

A.  Impairment  of  growth  may  be  disabling 
in  itself  or  it  may  be  an  indicator  of  the 
severity  of  the  impairment  due  to  a  specific 
disease  process. 


soite 
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Determinations  ^/growth  impairment 
should  be  based  uson  the  comparison  of 
current  height  with  at  least  three  previous 
delenninations,  including  length  at  birth,  if 
available.  Heights  (or  lengths)  should  be 
plotted  on  a  standard  growth  chart,  such  as 
derived  from  the  National  Center  for  Health 
Statistics:  NCHS  Gkowth  Charts.  Height 
should  be  measured  without  shoes.  Body 
weight  conespondi  ng  to  the  ages  represented 
by  the  heights  shoi  Id  be  furnished.  The  adult 
heights  of  the  child  s  natural  (>arents  and  the 
heights  and  ages  ol  siblings  should  also  be 
furnished.  This  wil  provide  a  basis  upon 
which  to  identify  tl  ose  children  whose  short 
stature  represents  ii  familial  characteristic 
rather  than  a  resull  of  disease.  This  is 
particularly  true  fo  adjudication  under 
100.02B. 

B.  Bone  age  dete  minations  should  include 
a  full  descriptive  n  port  of  roentgenograms 
specifically  obtainc  d  to  determine  bone  age 
and  mu.^t  cite  the  s  andardization  method 
used.  Where  roent{  enograms  must  be 
obtained  currently  is  a  basis  for  adjudication 
under  100.03.  views  of  the  left  hand  and  wrist 
should  be  ordered.  In  addition, 
roentgenograms  of  Ihe  knee  and  ankle  should 
be  obtained  when  <  essation  of  gro%vth  is 
being  evaluated  in  tn  older  child  at,  or  past, 
puberty. 

C.  The  criteria  in  this  section  are 
applicable  until  do  ture  of  the  major 
epiphyses.  The  cessation  of  significant 
increase  in  height  a$  that  point  would  prevent 
the  application  of  tl  lese  criteria. 

lOOJn    Catagory  of  impaiiments,  gro«vth 

100.02  Growth  i  npairment.  considered  to 
be  related  to  an  ad(  itional  specific  medically 
determinable  impai  ment,  and  one  of  the 
following: 

A.  Fall  of  greater  than  15  percentiles  in 
height  which  is  susi  ained:  or 

B.  Fall  to.  or  persi  stence  of.  height  below 
the  third  percentile. 

100.03  Growth  i  npairment  not  identified 
as  being  related  to  i  in  additional,  specific 
medically  determinable  impairment.  With: 

A.  Fall  of  greater  than  25  percentiles  in 
height  which  is  susfained:  and 

B.  Bone  age  greater  than  two  standard 
deviations  (2  SDJ  b^low  the  mean  for 
chronological  age  (see  lOOUXlB). 

lOliW    MusculoskMetal  Systam. 

A.  Rheumatoid  arthritis.  Documentation  of 
the  diagnosis  of  juvenile  rheumatoid  arthritis 
should  be  made  act^rding  to  an  established 
protocol,  such  as  th^t  published  by  the 
Arthritis  Foundatiok  Bulletin  on  the 
Rheumatic  Diseasa.  Vol.  23, 1972-1973 
Series,  p  712.  Inflanfanatory  signs  include 
persistent  pain,  tenfemess.  erythema, 
swelling,  and  increased  local  temperature  of 
a  joint. 

B.  The  measurem  mts  of  joint  motion  are 
based  on  the  techni  )ue  for  measurements 
described  in  the  "Jo  nt  Method  of  Measuring 
and  Recording."  pu|lished  by  the  American 
Academy  of  Orihopledic  Surgeons  in  1965,  or 
"The  Extremities  ar  d  Back"  in  Guides  to  the 
Evaluation  of  Permi  went  Impairment, 
Ctucago.  American  Medical  Association. 
1971.  Chapter  1.  pp.  1-M. 

C  Degenerative  t,  rthritis  may  be  the  end 
Mlage  of  many  skele  :al  diseases  and 


conditions,  such  as  traumatic  arthritis, 
collagen  disorders  septic  arthritis,  congenital 
dislocation  of  the  hip,  aseptic  necrosis  of  the 
hip,  slipped  capital  femoral  epiphyses, 
skeletal  dysplasias,  etc. 

101.01    Category  ol  inpainnaats, 
musculoskalatal 

101.02       Juvenile  rheumatoid  arthritis. 
With: 

A.  Persistence  or  recurrence  of  joint 
inflammation  despite  three  months  of  medical 
treatment  and  one  of  the  following: 

1.  Limitation  of  motion  of  two  major  joints 
of  SO  percent  or  greater  or 

2.  Fixed  deformity  of  two  major  weight- 
bearing  joints  of  30  degrees  or  more;  or 

3.  Radiographic  changes  of  joint  narrowing, 
erosion,  or  subluxation;  or 

4.  Persistent  or  recurrent  systemic 
involvement  such  as  iridocyciitia  or 
pericarditis;  or 

B.  Steroid  dependence. 

101 .09    Deficit  of  musculoskeletal  function 
due  to  deformity  or  musculoskeletal  disease 
and  one  of  the  following: 

A.  Walking  is  markedly  reduced  in  speed 
or  distance  despite  orthotic  or  prosthetic 
devices;  or 

B.  Ambulation  is  possible  only  with 
obligatory  bilateral  upper  limb  assistance 
(e.g..  with  walker,  crutches);  or 

C.  Inability  to  perform  age-related  personal 
self-care  activities  involving  feeding, 
dressing,  and  personal  hygiene. 

101.05  Disorders  of  the  spine. 

A.  Fracture  of  vertebra  with  cord 
involvement  (substantiated  by  appropriate 
sensory  and  motor  loss);  or 

B.  Scoliosis  (congenital  idiopathic  or 
neuromyopathic).  With: 

1.  Major  spinal  curve  measuring  60  degrees 
or  greater  or 

2.  Spinal  fusion  of  six  or  more  levels. 
Consider  under  a  disability  for  one  year  from 
the  time  of  surgery;  thereafter  evaluate  the 
residual  impairment;  or 

3.  FEV  (vital  capacity)  of  50  percent  or  less 
of  predicted  normal  values  for  the 
individual's  measured  (actual)  hei^t  or 

C.  Kyphosis  or  lordosis  measuring  90 
degrees  or  greater. 

101.08    Chronic  osteomyelitis  with 
persistence  or  recurrence  of  inflammatory 
signs  or  drainage  for  at  least  6  months 
despite  prescribed  therapy  and  consistent 
radiographic  findings. 

iOZJn    Spadal  Senses  and  Speech 

A.  Visual  impairments  in  children. 
Impairment  of  central  visual  acuity  should  be 
determined  with  use  of  the  standard  Snellen 
test  chart.  Where  this  cannot  be  used,  as  in 
very  young  children,  a  complete  description 
should  be  provided  of  the  findings  using  other 
appropriate  methods  of  examination, 
including  a  description  of  the  techniques  used 
for  determining  the  central  visual  acuity  for 
distance. 

TVie  accommodative  reflex  is  generally  not 
present  in  children  under  6  months  of  age.  In 
premature  infants,  it  may  not  be  present  until 
6  months  plus  the  number  of  months  the  child 
is  premature.  Therefore  absence  of 
accommodative  reflex  will  be  considered  as 
indicating  a  visual  impairment  only  in 
children  above  this  age  (6  months). 


Documentation  of  a  visual  disorder  must 
include  description  of  the  ocular  pathology. 

B.  Hearing  impairments  in  children.  The 
criteria  for  hearing  impairments  in  children 
take  into  account  that  a  lesser  impairment  in 
hearing  which  occurs  at  an  early  age  may 
result  in  a  severe  speech  and  language 
disorder. 

Improvement  by  a  hearing  aid,  as  predicted 
by  the  testing  procedure,  must  be 
demonstrated  to  be  feasible  in  that  child 
since  younger  children  may  be  unable  to  use 
a  hearing  aid  effectively. 

The  type  of  audiometric  testing  performed 
must  be  described  and  a  copy  of  the  results 
must  be  included.  The  pure  tone  air 
conduction  hearing  levels  in  102.06  are  based 
on  Americap  National  Standard  Institute 
Specifications  for  Audiometers,  S3.6-1989 
(ANSI-19e9).  The  report  should  indicate  the 
specifications  used  to  calibrate  the 
audiometer. 

The  finding  of  a  severe  impairment  will  be 
based  on  the  average  hearing  levels  at  500. 
1000,  2000,  and  3000  Hertz  (Hz)  in  the  better 
ear,  and  on  speech  discrimination,  as 
specified  in  $  102.06. 

102jn    Qataptty  of  ImpaiimenU,  Spadal 
Sense  Organs 

102.02    Impairments  of  central  visual 
acuity. 

A.  Remaining  vision  io  the  better  eye  after 
best  correction  is  20/200  or  less;  or 

B.  For  children  below  3  years  of  age  at  time 
of  adjudication: 

1.  Absence  of  accommodative  reflex  (aee 
iOZMA  for  exclusion  of  children  under  6 
months  of  age);  or 

2.  Retioiental  fibroplasia  with  macular 
scarring  or  neovascularization:  or 

3.  Bilateral  congenital  cataracts  with 
visualiiation  of  retinal  red  reflex  only  or 
when  associated  with  other  ocular  pathology. 

102.06    Hearing  impairments. 

A.  For  children  below  5  years  of  age  at  time 
of  adjudication,  inability  to  hear  air 
conduction  thresholds  at  an  average  of  40 
decibels  (db)  hearing  level  or  greater  in  the 
better  ear;  or 

B.  For  children  5  years  of  age  and  above  at 
time  of  adjudication: 

1.  Inability  to  hear  air  conduction 
thresholds  at  an  average  of  70  decibels  (db) 
or  greater  in  the  better  ear.  or 

2.  Speech  discrimination  scores  at  40 
percent  or  less  in  the  better  ear;  or 

3.  Inability  to  hear  air  conduction 
thresholds  at  an  average  of  40  decibels  (db) 
or  greater  in  the  better  ear.  and  a  speech  and 
language  disorder  which  significantly  affects 
the  clarity  and  content  of  the  speech  and  is 
attributable  to  the  hearing  impairment 

lOSJW    Respiratory  System 

A.  Documentation  of  pulmonary 
insufficiency.  The  reports  of  spirometric 
studies  for  evaluation  under  Table  I  must  be 
expressed  in  liters  (BTPS),  The  reported  FEV> 
should  represent  the  largest  of  at  least  three 
satisfactory  attempts.  The  appropriately 
labeled  spirometric  tracing  of  three  FEV 
maneuvers  must  be  submitted  with  the 
report,  showing  distance  per  second  on  tfie 
abscissa  and  distance  per  liter  on  the 
ordinate.  The  unit  distance  for  volume  on  the 
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tracing  should  be  at  least  15  mm.  per  liter  and 
the  paper  speed  at  least  20  mm.  per  second. 
The  height  of  the  individual  without  shoes 
must  be  recorded. 

The  ventilatory  function  studies  should  not 
be  performed  during  or  soon  after  an  acute 
episode  or  exacerbation  of  a  respiratory 
illness.  In  the  presence  of  acute 
bronchospasm,  or  where  the  FEVi  is  less  than 
that  stated  in  Table  L  the  studies  should  be 
repeated  after  the  administration  of  a 
nebulized  bronchodilator.  If  a  bronchodilator 
was  not  used  in  such  instances,  the  reason 
should  be  stated  in  the  report 

A  statement  should  be  made  as  to  the 
child's  ability  to  understand  directions  and  to 
cooperate  in  perfonnance  of  the  test,  and 
should  include  an  evaluation  of  the  child's 
effort.  When  tests  cannot  be  performed  or 
completed,  the  reason  (such  as  a  child's 
young  age)  should  be  stated  in  the  report. 

B.  Cystic  fibrosis.  This  section  discusses 
only  the  pulmonary  manifestations  of  cystic 
fibrosis.  Other  manifestations,  compUcations, 
or  associated  disease  must  be  evaluated 
under  the  appropriate  section. 

The  diagnosis  of  cystic  fibrosis  will  be 
based  upon  appropriate  history,  physical 
examination,  and  pertinent  laboratory 
findings.  Confirmation  based  upon  elevated 
concentration  of  sodium  or  chloride  in  the 
sweat  should  be  included,  with  indication  of 
the  technique  used  for  collection  and 
analysis. 

1034n    Category  of  impaiiments,  raapiratory 

103X13    Bronchial  asthma.  With  evidence 
of  progression  of  the  disease  despite  therapy 
and  documented  by  one  of  the  foUovnng: 

A.  Recent,  recurrent  intense  asthmatic 
attacks  requiring  parenteral  medication;  or 

&  Persistent  prolonged  expiration  with 
wheezing  between  acute  attacks  and 
radiographic  findings  of  peribronchial 
disease. 

103.13    Pulmonary  manifestations  of 
cystic  fibrosis.  With: 

A.  FEVi  equal  to  or  less  than  the  values 
specified  in  Table  1  (see  8  103.00A  for 
requirements  of  ventilatory  function  testing); 
or 

B.  For  children  where  ventilatory  function 
testing  cannot  be  performed: 

1.  History  of  dyspnea  on  mild  exertion  or 
chronic  frequent  productive  cough:  and 

2.Persistent  or  recurrent  abnormal  breath 
sounds,  bilateral  rales  or  rhonchi;  and 

3.  Radiographic  findings  of  extensive 
disease  with  hyperaeration  and  bilateral 
peribronchial  inliltration. 

TA8L£I 
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IMJO    Cardiovascular  Syataia 

A.  General.  Evaluation  should  be  based 
i^KHi  history,  physical  findings,  and 
appropriate  laboratory  data.  Reported 
abnormalities  should  be  consistent  with  the 
pathologic  diagnosis.  The  actual 
electrocarttiographic  tracing,  or  an  adequate 
marked  photocopy,  must  be  included.  Reports 
of  other  pertinent  studies  necessary  to 
substantiate  the  diagnosis  or  describe  the 
severity  of  the  impairment  must  also  be 
included: 

B.  Evaluation  of  cardiovascular 
impairment  in  children  requires  two  steps: 

1.  The  delineation  of  a  specific 
cardiovascular  disturbance,  either  congenital 
or  or  acquired.  This  may  include  arterial  or 
venous  disease,  rhythm  disturbance,  or 
disease  involving  the  valves,  septa, 
myocardium  or  pericardium;  and 

2.  Documentation  of  the  severity  of  the 
impairment,  with  medically  determinable  and 
consistent  cardiovascular  signs,  symptoms, 
and  laboratory  data.  In  cases  where 
impairment  characteristics  are  questionably 
secondary  to  the  cardiovascular  disturbance, 
additional  documentation  of  the  severity  of 
the  impairment  (e.g.,  catheterization  data,  if 
performed)  will  be  necessary. 

C.  Chest  roentgenogram  (6  ft.  PA  film)  will 
be  considered  indicative  of  cardiomegaly  if: 

1.  The  cardiothoracic  ratio  is  over  60 
percent  at  age  one  year  or  less,  or  55  percent 
at  more  than  one  year  of  age;  or 

2.  The  cardiac  size  is  increased  over  15 
percent  from  any  prior  chest  oentgenograms; 
or 

3.  Specific  chamber  or  vessel  enlargement 
is  documented  in  accordance  with 
established  criteria. 

D.  Tables  /,  //,  and  III  below  are  designed 
for  case  adjudication  and  not  for  diagnostic 
purposes.  The  adult  criteria  may  be  useful  for 
older  children  and  should  be  used  when 
applicable. 

E.  Rheumatic  fever,  as  used  in  this  section 
assumes  diagnosis  made  according  to  the 
revised  Jones  Criteria. 

104Jn    Category  of  impairments, 
cardiovascular 

104.02  Chronic  congestive  failure.  With  two 
or  more  of  the  following  signs: 

A.  Tachycardia  (see  Table  I). 

B.  Tachycardia  (see  Table  II). 

C.  Cartliomegaly  on  chest  roentgenogram 
(see  104.00C). 

D.  Hepatomegaly  (more  than  2  cm.  below 
the  right  costal  margin  in  the  right 
midclavicular  line). 

E.  Evidence  of  pulmonary  edema,  such  as 
rales  or  orthopnea. 

F.  Dependent  edema. 

C.  Exercise  intolerance  manifested  as 
labored  respiration  on  mild  exertion  (e.g.,  in 
an  infant,  feeding). 

Table  I.— Tachycardm  at  Rest 


Under  1  yr __ 

1  through  3  yra 

4  throughSyr* 

10  through  15  yn.. 


IS!: 
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Table  II.— Tachypnea  at  Rest 
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104.03    Hypertensive  cardiovascular 
disease.  With  persistently  elevated  blood 
pressure  for  age  (see  Table  III)  and  one  of  the 
following: 

A.  Impaired  renal  function  as  described 
under  the  criteria  in  106.02;  or 

B.  Cerebrovascular  damage  as  described 
under  the  criteria  in  111.06:  or 

C.  Congestive  heart  failure  as  described 
under  the  criteria  in  104.02. 

Table  hi.— Elevated  Blood  Pressure 


Diaaloiic 
(oKTjm 


UrxJer  6  mo 

6  mo.  to  1  yr 

1  throui^  B  yr« 

Sthrough  11  yn 

12  through  ISyrs. 
Over  15  yr«.....' 


60 
70 
80 
80 
80 
80 


150 
130 
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110 


1(M.04    Cyanotic  congenital  heart  disease. 
With  one  of  the  followring: 

A.  Surgery  is  limited  to  palliative  measures; 
or 

B.  Characteristic  squatting,  hemoptysis, 
syncope,  or  hypercyanotic  spells;  or 

C.  Chronic  hematocrit  of  55  percent  or. 
greater  or  arterial  Oi  saturation  of  less  than 
90  percent  at  rest,  or  arterial  oxygen  tension 
of  less  than  60  Torr  at  rest. 

104.05    Cardiac  arrhythmia,  such  as 
persistent  or  recurrent  heart  block  orA-V 
dissociation  (with  or  without  therapy).  And 
one  of  the  following: 

A.  Cardiac  syncope:  or 

B.  Congestive  heart  failure  as  described 
under  the  criteria  in  104.02;  or 

C.  Exercise  intolerance  with  labored 
respirations  on  mild  exertion  (e.g.,  in  infants, 
feeding). 

104.07    Cardiac  syncope  with  at  least  one 
documented  syncopal  episode  characteristic 
of  specific  cardiac  disease  (e.g.,  aortic 
stenosis). 

\(AM    Recurrent  hemoptysis.  Associated 
with  either  pulmonary  hypertension  or 
extensive  bronchial  collaterals  due  to 
documented  chronic  cardiovascular  disease. 

104U)9    Chronic  rheumatic  fever  or 
rheumatic  heart  disease.  With: 

A.  Persistence  of  rheumabc  fever  activity 
for  6  months  or  more,  with  significant 
munnur(s),  cardiomegaly  (see  104.00C),  and 
other  abnormal  laboratory  findings  (such  as 
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elevated  sedimen  lalion  rate  or 
electrocardiogra{4>ic  findings):  or 

a  Congestive  hjeart  failure  as  described 
under  the  criteria  {in  lOtJOZ. 

105JS    DigMtiv0|Systasi 

A.  Disorders  on  the  digestive  system  which 
result  in  disability  usually  do  so  because  of 
interference  with  Nutrition  and  growth, 
multiple  recurrent  inflammatory  lesions,  or 
other  complicatiolis  of  the  disease.  Such 
lesions  or  complidations  usually  respond  to 
treatment.  To  corf  titute  a  listed  impairment 
these  must  be  shojwn  to  have  persisted  or  be 
expected  to  persist  despite  prescribed 
therapy  for  a  conflnuous  period  of  at  least  12 
months. 

E  Documentation  of  gastrointestinal 
impairments  shoiid  include  pertinent 
operative  findings  radiographic  studies, 
endoscopy,  and  biopsy  reports.  Where  a  hver 
biopsy  has  been  performed  in  chronic  liver 
disease,  documentation  should  include  the 
report  of  the  biopsy. 

C  Growth  retardation  and  malnutrition. 
When  the  primary  disorder  of  the  digestive 
tract  has  been  doqumented.  evaluate 
resultant  malnutrition  under  the  criteria 
described  in  105.01.  Evaluate  resultant 
growth  impairment  under  the  criteria 
described  in  100.0^.  Intestinal  disorders, 
including  surgical  diversions  and  potentially 
correctable  congeiital  lesions,  do  not 
represent  a  severs  impairment  if  the 
individual  is  able  io  maintain  adequate 
nutrition  growth  a^d  development. 

D.  Multiple  congenital  anomalies.  See 
related  criteria,  arid  consider  as  a 
combination  of  imbairments. 

1K.*1    Category  ( »f  impaiiments,  digestive 

105J)3    Esophoi  eal  obstruction,  caused  by 
atresia,  stricture,  i  if  stenosis  with 
malnutrition  as  de  tcribed  under  the  criteria 
in  105.06. 

105.05  Chronic  liver  disease.  With  one  of 
the  following: 

A.  Inoperable  bi  liary  atresia  demonstrated 
by  X-ray  or  surger  r,  or 

E  Intractable  as  cites  not  attributable  to 
other  causes,  with  serum  albumin  of  3.0  gm./ 
100  ml.  or  less;  or 

C.  Esophageal  vi  trices  (demonstrated  by 
angiography,  bariv  m  swallow,  or  endoscopy 
or  by  prior  perfoni  lance  of  a  specific  shunt  or 
plication  procedur  >);  or 

D.  Hepatic  corns ,  documentated  by  findings 
from  hospital  records:  or 

E.  Hepatic  encephalopathy.  Evaluate  under 
the  criteria  in  112.92:  or 

F.  Chronic  activi  infiammation  or  necrosis 
documented  by  SQOT  persistently  more  than 
100  units  or  serum  jbilirubin  of  2.5  mg.  percent 


or  greater 

105.07    Chroni 
disease  (such  as  u 
enteritis),  as  docu. 
of  the  following: 

A.  Intestinal  ma 


[inflammatory  bowel 
frative  colitis,  regional 
intedin  105.00.  With  one 


jifestations  or 

complications,  such  as  obstruction,  abscess, 
or  fistula  formatio^  which  has  lasted  or  is 
expected  to  last  12i months;  or 

E  Malnutrition  4s  described  under  the 
criteria  in  105.06:  or 

C  Growth  impai  rment  as  described  under 
the  criteria  in  100.(  3. 


105.06    Malnutrition,  due  to  demonstrable 
gastrointestinal  disease  causing  either  a  fall 
of  IS  percentiles  of  weight  which  persists  or 
the  persistence  of  weight  which  is  less  than 
the  third  percentile  (on  standard  growth 
charts).  And  one  of  the  following: 

A.  Stool  fat  excretion  per  24  hours: 

1.  More  than  15  percent  in  infants  less  than 
e  months. 

2.  More  than  10  percent  in  infants  6-18 
months. 

3.  More  than  6  percent  in  children  more 
than  18  months;  or 

B.  Persistent  hematocrit  of  30  percent  or 
less  despite  prescribed  therapy;  or 

C  Serum  carotene  of  40  mcg./l00  ml.  or 
less:  or 
D.  Serum  albumin  of  3.0  gm./lOO  ml.  or  less. 

106JW    Genito-Uiinary  System 

A.  Determination  of  the  presence  of 
chronic  renal  disease  will  be  based  upon  the 
following  factors: 

1.  History,  physical  examination,  and 
laboratory  evidence  of  renal  disease. 

2.  Indications  of  its  progressive  natiu«  or 
laboratory  evidence  of  deterioration  of  renal 
function. 

E  Renal  transplant.  The  amount  of 
function  restored  and  the  time  required  to 
eR'ect  improvement  depend  upon  various 
factors  including  adequacy  of  post  transplant 
renal  function,  incidence  of  renal  infection, 
occurrence  of  rejection  crisis,  presence  of 
systemic  complications  (anemia,  neuropathy, 
etc.)  and  side  effects  of  corticosteroid  or 
immuno-suppressive  agents.  A  period  of  at 
least  12  months  is  required  for  the  individual 
to  reach  a  point  of  stable  medical 
improvement. 

C.  Evaluate  associated  disorders  and 
compUcations  according  to  the  appropriate 
body  system  listing. 

IWM    Category  of  impairments,  genito- 
urinary 

106.02    Chronic  renal  disease.  Wiih: 

A.  Persistent  elevation  of  serum  creatinine 
to  3  mg.  per  deciliter  (100  ml.)  or  greater  over 
at  least  3  months;  or 

B.  Reduction  of  creatinine  clearance  to  30 
ml.  per  minute  (43  hter8/24  hours)  per  1.73  m' 
of  body  surface  area  over  at  least  3  months: 
or 

C  Chronic  renal  dialysis  program  for 
irreversible  renal  failure;  or 

D.  Renal  transplant.  Consider  under  a 
disability  for  12  months  following  surgery: 
thereafter,  evaluate  the  residual  impairment 
(see  106.00B). 

106.06    Nephrotic  syndrome,  with  edema 
not  controlled  by  prescribed  therapy.  And: 

A.  Serum  albumin  less  than  2  gm./lOO  ml.: 
or 

B.  Proteinuria  more  than  2.5  gm./l.73mV 
day. 

107Jn    Hemic  and  Lymphatic  System 

A.  Sickle  cell  disease  refers  to  a  chronic 
hemolytic  anemia  associated  with  sickle  cell 
hemoglobin,  either  hemozygous  or  in 
combination  with  thalassemia  or  with 
another  abnormal  hemoglobin  (such  as  C  or 
F). 

Appropriate  hematologic  evidence  for 
sickle  cell  disease,  such  as  hemoglobin 
electrophoresis  must  be  included.  Vaso- 


occlusive,  hemolytic,  or  aplastic  episodes 
should  be  documented  by  description  of 
severity,  frequency,  and  duration. 

Disability  due  to  sickle  cell  disease  may  be 
solely  the  result  of  a  severe,  persistent 
anemia  or  may  be  due  to  the  combination  of 
chronic  progressive  or  episodic 
manifestations  in  the  presence  of  a  less 
severe  anemia. 

Major  visceral  episodes  causing  disability 
include  meningitis,  osteomyelitis,  pulmonary 
infections  or  infarctions,  cerebrovascidar 
accidents,  congestive  heart  failure, 
genitourinary  involvement,  etc. 

B.  Coagulation  defects.  Chronic  inherited 
coagulation  disorders  must  be  documented 
by  appropriate  laboratory  evidence  such  as 
abnormal  thromboplastin  generation, 
coagulation  time,  or  factor  assay. 

C.  Acute  leukemia.  Initial  diagnosis  of 
acute  leukemia  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence.  Recurrent 
disease  may  be  documented  by  peripheral 
blood,  bone  marrow,  or  cerebrospinal  fluid 
examination.  The  pathology  report  must  be 
included. 

The  designated  duration  of  disability 
implicit  in  the  finding  of  a  listed  impairment 
is  contained  in  107.11.  Following  the 
designated  time  period,  a  documented 
diagnosis  itself  is  no  longer  sufflcient  to 
establish  a  severe  impairment.  The  severity 
of  any  remaining  impairment  must  be 
evaluated  on  the  basis  of  the  medical 
evidence. 

107 jn    Category  of  impairments,  hemic  and 
lymphatic 

107.03    Hemolytic  anemia  (due  to  any 
cause).  Manifested  by  persistence  of 
hematocrit  of  26  percent  or  less  despite 
prescribed  therapy,  and  reticulocyte  count  of 
4  percent  or  greater. 

107.05  Sickle  cell  disease.  With: 

A.  Recent,  rectirrent.  severe  vaso-occlusive 
crises  (musculoskeletal,  vertebral, 
abdominal);  or 

B.  A  major  visceral  complication  in  the  12 
months  prior  to  application:  or 

C.  A  hyperhemolytic  or  aplastic  crisis 
within  12  months  prior  to  application;  or 

D.  Chronic  severe  anemia  with  persistence 
of  hematocrit  of  26  percent  or  less;  or 

E.  Congestive  heart  failure,  cerebrovascular 
damage,  or  emotional  disorder  as  described 
under  the  criteria  in  104.02,  lll.OOff,  or 
112.00ff. 

107.06  Chronic  idiopathic 
thrombocytopenic  purpura  of  childhood  with 
purpura  and  thrombocytopenia  of  40,000 
platelets/cu.  mm.  or  less  despite  prescribed 
therapy  of  recurrent  upon  %vithdrawal  of 
treatment. 

107.08    Inherited  coagulation  disorder. 
With: 

A.  Repeated  spontaneous  or  inappropriate 
bleeding;  or 

B.  Hemarthrosis  with  joint  deformity. 
107.11    Acute  leukemia.  Consider  under  a 

disability: 

A.  For  ZVi  years  from  the  time  of  initial   . 
diagnosis:  or 

B.  For  2Vt  years  from  the  time  of  recurrence 
of  active  disease. 
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lOaoo    EndoGifaM  Systaa 

A.  Cause  ofdaobility.  Disability  b  caoMd 
by  a  ditturbanca  in  the  regulation  of  the 
•ecretion  or  raetaboliaED  of  one  or  more 
hormones  wUcfa  are  not  adequately 
controlled  by  therapy.  Such  disturbances  or 
abnonnalities  usually  respond  to  treatment 
To  constitute  a  listed  impairment  theat  must 
be  shown  to  have  peraisted  or  be  expected  to 
persist  despite  prescribed  therapy  for  a 
continuous  period  of  at  least  12  nxmths. 

B.  Growth.  Normal  growth  is  usually  a 
sensitive  indicator  of  healtfi  as  wefl  as  of 
adequate  therapy  in  children.  Impairment  of 
growth  may  be  disabling  in  itself  or  may  be 
an  indicator  of  a  severe  disorder  involving 
the  endocrine  system  or  other  body  systems. 
Where  involvement  of  other  organ  systems 
has  occurred  as  a  result  of  a  primary 
endocrine  disorder,  these  impairments  should 
be  evaluated  according  to  the  criteria  under 
the  appropriate  sections. 

C.  Documentation.  Description  of 
characteristic  history,  physical  findings,  and 
diagnostic  laboratory  data  must  be  included. 
Results  of  laboratory  tests  will  be  considered 
abnormal  if  outside  the  normal  range  or 
greater  than  two  standard  deviations  from 
the  mean  of  the  testing  laboratory.  Reports  in 
the  file  should  contain  the  information 
provided  by  the  testing  laboratory  as  to  their 
normal  values  for  that  test. 

D.  Hyperfunction  of  the  adrenal  cortex. 
Evidence  of  growth  retardation  must  be 
documented  as  described  in  100.00.  Elevated 
blood  or  urinary  free  Cortisol  levels  are  not 
acceptable  in  lieu  of  urinary  17- 
hydroxycorticosteroid  excretion  for  the 
diagnosis  of  adrenal  cortical  hyperfunction. 

E.  Adrenal  cortical  insufficiency. 
Documentation  must  include  persistent  low 
plasma  Cortisol  or  low  urinary  17- 
hydroxycorticosteroids  or  17-ketogenic 
steroids  and  evidence  of  unresponsiveness  to 
ACTH  stimulation. 

IMJH    Category  of  impairmeBts,  andiocrine 

109.02  Thyroid  Disorden. 

A.  Hyperthyroidism  (as  documented  in 
109.00C).  With  clinical  manifestations  despite 
prescribed  therapy,  and  one  of  the  following: 

1.  Elevated  serum  thyroxine  (T<)  and  either 
elevated  free  T4  or  resin  Tj  uptake:  or 

2.  Elevated  thyroid  uptake  of  radioiodine; 
or 

3.  Elevated  serum  triiodothyronine  (Ts). 

B.  Hypothyroidism.  With  one  of  the 
.following,  dpspite  prescribed  therapy: 

1.  IQ  of  09  or  less;  or 

2.  Gro'^'cl)  impairment  as  described  under 
the  criteria  in  100.02  A  and  B:  or 

3.  Precocious  {luberty. 

106.03  Hyperparathyroidism  (as 
documented  in  109.00C).  With: 

A.  Repeated  elevated  total  or  ionized 
serum;  or 

B.  Elevated  serum  parathyroid  hormone. 

109.04  Hypoparathyroidism  or 
Pseudohypoparathyroidism.  With: 

A.  Severe  recurrent  tetany  or  convulsions 
which  are  unresponsive  to  prescribed 
therapyroT 

E  Growth  retardation  as  described  under 
criteria  in  10aO2  A  and  B. 

109.05  Diabetes  insipidus,  documented  by 
pathologic  hyertonic  saline  or  water 
deprivation  test  And  one  of  the  following: 


A.  bitracranial  space-occapylng  lesion, 
before  or  after  surgery;  or 

B.  UnresDonsiveocM  to  Ktressin:  or 

C.  Growth  retardation  as  described  under 
the  criteria  in  100.02  A  and  B;  or 

D.  Unresponsive  hypothalmic  thiret  center, 
with  chronic  or  recurrent  hypematremia;  or 

B.  Decreased  visual  fields  attributable  to  a 
pituitary  lesion. 

109.06    Hypmfunction  of  the  adrenal 
cortex  (Primary  or  secondary).  With: 

A.  Elevated  urinary  17-hyroxycortio«>- 
steroids  (or  17-ketogenic  steroids)  as 
documented  in  109.00  C  and  D;  and 

B.  Unresponsiveness  to  low-dose 
dexamethasone  suppression. 

IOBjO^    Adrenal  cortical  insufficiency  (as 
documented  in  109.00  C  and  E)  with  recent, 
recurrent  episodes  of  circulatory  collapse. 

109.06    Juvenile  diabetes  mellilus  fas 
documented  in  109.00C)  requiring  parenteral 
insulin.  And  one  of  the  following,  despite 
prescribed  therapy: 

A.  Recent,  recurrent  hospitalizations  with 
acidosis;  or 

B.  Recent,  recurrent  episodes  of 
hypoglycemia;  or 

C.  Growth  retardation  as  described  under 
the  criteria  in  100.02  A  or  B;  or 

D.  Impaired  renal  function  as  described 
under  the  criteria  in  106.00ff. 

100.09  Iatrogenic  hypercorticoid  stale. 
With  chronic  glucocorticoid  therapy 

resulting  in  one  of  the  following: 

A.  Osteoporosis:  or 

B.  Growth  retardation  as  described  under 
the  criteria  in  100.02  A  or  B;  or 

C.  Diabetes  mellitus  as  described  under  the 
criteria  in  109.08;  or 

D.  Myopathy  as  described  under  the 
criteria  in  111J)6;  or 

E.  Emotional  disorder  as  described  under 
the  criteria  in  112.00^. 

109.10  Pituitary  dwarfism  (with 
documented  growth  hormone  deficiency]. 
And  growth  impairment  as  described  under 
the  criteria  in  10a02B. 

109.11  Adrenogenital  syndrome.  With: 

A.  Recent,  recurrent  self-losing  episodes 
de^ite  prescribed  therapy;  or 

B.  Inadequate  replacement  therapy 
manifested  by  accelerated  bone  age  and 
virilization,  or 

C.  Growth  impairment  as  described  under 
the  criteria  in  100.02  A  or  B. 

100.12  Hypoglycemia  (as  documented  in 
lOaOOC).  With  recent,  recurrent 
hypoglycemic  episodes  producing  convulsion 
or  coma. 

100.13  Gonadal  Dysgenesis  (Turner's 
Syndrome),  chromosomally  proven.  Evaluate 
the  resulting  impairment  under  the  criteria  for 
the  appropriate  body  system. 

liaOO    Multiide  Body  Systems 

A.  Catastrophic  congenital  abnormalities 
or  disease.  This  section  refers  only  to  very 
serious  congenital  disorders,  diagnosed  in  the 
newborn  or  infant  child. 

B.  Immune  deficiency  diseases. 
Documentation  of  immune  deficiency  disease 
must  be  submitted,  and  may  include 
quantitative  immunoglobulins,  skin  tests  for 
delayed  hypersensitivity,  lymphocyte 
stimulative  tests,  and  measurements  of 
cellular  immunity  mediatore. 


IIMI    ClegBiy  of  kmpakwaaH,  moWple 
body  aytlams 

lltun    Catastrophic  congenital 
abnormalities  or  disease.  With: 

A.  A  positive  diagnosis  (such  as 
anencephaly,  trisomy  D  or  E,  cyclopia,  etc.). 
generaUy  regarded  as  being  incompatible 
with  extrauterine  life;  or 

R  A  positive  diagnosis  (such  as  cri  da  chat, 
Tay-Sachs  Disease)  whergin  attainment  of 
the  growth  and  development  level  of  2  years 
is  not  expected  to  occur. 

11OlO0    Immune  deficiency  disease. 

A.  Hypogammaglobulinemia  or 
dysgammaglobulinemia.  With: 

1.  Recent,  recurrent  severe  infections:  or 

2.  A  complication  such  as  growth 
retardatioa  chronic  lung  disease,  collagen 
disorder,  or  tumors. 

E.  Thymic  dysplasUc  syndromes  (such  as 
Swiss,  diGeorge). 

llieo    Neurological 

A.  Seizure  disorder  must  be  substantiated 
by  at  least  one  detailed  description  of  a 
tj^ical  seizure.  Report  of  recent 
documentation  should  include  an 
electroencephalogram  and  neurological 
examination.  Sleep  EEG  is  preferable, 
especially  with  temporal  lobe  seizures. 
Frequency  of  attacks  and  any  associated 
phenomena  should  also  be  substantiated. 

Young  children  may  have  convulsions  in 
association  with  febrile  illnesses.  Proper  use 
of  111.02  and  111.03  requires  that  a  seizure 
disorder  be  estabUshed.  Although  this  does 
not  exclude  consideration  of  seizures 
occurring  dtiring  febrile  illnesses,  it  does 
require  documentation  of  seizures  during 
nonfebrile  periods. 

There  is  an  expected  delay  in  control  of 
seizures  when  treatment  is  started, 
particularly  when  changes  in  the  treatment 
regimen  are  necessary.  Therefore,  a  seizure 
disorder  should  not  be  considered  to  meet  the 
requirements  of  111.02  of  111.03  unless  it  is 
shown  that  seizures  have  persisted  more  then 
three  months  after  prescribed  therapy  began. 

B.  Minor  motor  seizures.  Classical  petit 
mal  seizures  must  be  documented  by 
characteristic  EEC  pattern,  plus  information 
as  to  age  at  onset  and  frequency  of  clinical 
seizures.  Myoclonic  seizures,  whether  of  the 
typical  infantile  or  Lennox-gastaut  variety 
after  infancy,  must  also  be  documented  by 
the  characteristic  EEG  pattern  plus 
information  as  to  age  at  onset  and  frequency 
of  seizures. 

C.  Motor  dysfunction.  As  described  in 
llixn,  motor  dysfunction  may  be  due  to  any 
neurological  disorder.  It  may  be  due  to  static 
or  progressive  conditions  involving  any  area 
of  the  nervous  system  and  producing  any 
type  of  neurological  impairment.  This  may 
include  weakness,  spasticity,  lack  of 
coordination,  ataxia,  tremor,  athetosis,  or 
sensory  loss.  Documentation  of  motor 
dysfunction  must  include  neurologic  findings 
and  description  of  type  of  neurologic 
abnormality  (e.g.,  spasticity,  weakness),  as 
well  as  a  description  of  the  child's  fimctional 
impaiment  (i.e.,  what  the  child  is  unable  to 
do  because  of  the  abnormaHty).  Where  a 
diagnosis  has  been  made,  evidence  should  be 
included  for  substantiation  of  the  diagnosis 


50106        Fedeta   Regbter  /  Vol.  50,  No.  235  /  Friday.  December  6.  1985  /  Rules  and  Regulations 


(e.g..  blood  cheraistriesjand  muscle  biopsy 
reports),  wherever  applicable. 

D.  Impairment  of  coikmunication.  The 
documentation  should  delude  a  description 
of  a  recent  comprehen4ve  evaloation. 
including  all  areas  of  afrective  and  effective 
communication,  perforated  by  a  qualified 
professional.  I 

lll.tl    Category  of  im^airawnt,  neurological 

111.02  Major  motorseizure  disorder. 

A.  Major  motor  seiztres.  In  a  child  with  an 
established  seizure  disorder,  the  occurrence 
of  more  than  one  majorjmotor  seizure  per 
month  despite  at  least  t^ree  months  of 
prescribed  treatment.  With: 

1.  Daytime  episodes  floss  of  consciousness 
and  convulsive  seizures):  or 

2.  Nocturnal  episodes  manifesting  residuals 
which  interfere  with  activity  during  the  day. 

E  Major  motor  seizures.  In  a  child  with  an 
established  seizure  disorder,  the  occurrence 
of  a  least  one  major  motor  seizure  in  the  year 
prior  to  application  despite  at  least  three 
months  of  prescribed  treatment.  And  one  of 
the  following: 

1.  IQ  of  69  or  less:  or 

2.  Significant  interfer 
communication  due  to  i 
visual  defect:  or 

3.  Significant  emotion 

4.  Where  significant  i 
medication  interfere  wit 
activities. 

1 1 1.03  Minor  motor  \ 
child  with  an  establishe 
the  occurrence  of  more  than  one  minor  motor 
seizure  per  week,  with  ^Iteration  of 
awareness  or  loss  of  consciousness,  despite 
at  least  three  months  of  prescribed  treatment 

111.05  Brain  tumorsiA.  Malignant 
gliomas  (astrocytoma —  [grades  III  and  IV. 
glioblastoma  multifonm  ).  meduUoblastoma. 
ependymoblastoma.  prii  nary  sarcoma  or 
brain  stem  gliomas;  or 

B.  Evaluate  other  brai  n  tumors  under  the 
cijleria  for  the  resulting  neurological 
impairment 

111.06  Motor  dysfuihtion  (due  to  any 
neurological  disorder).  1  >er8istenl 
disorganization  or  defic  t  of  motor  function 
for  age  involving  two  extremities,  which 
(despite  prescribed  ther  ipy)  interferes  with 
age-appropriate  major  c  aily  activities  and 
results  in  disruption  of: 

A.  Fine  and  gross  movements;  or 

B.  Gait  and  station. 

111.07  Cerebral  paldfr.  With:  A.  Motor 
dysfunction  meeting  the  requirements  of 
111.06  or  111J)3;  or 

B.  Less  severe  motor  dysfunction  (but  more 
than  slight)  and  one  of  t  le  following: 


|nce  with 

ch.  hearing,  or 

al  disorder  or 
iverse  effects  of 
I  major  daily 

sizure  disorder,  in  a 
I  seizure  disorder, 


wth 


iterfer<  nee 


1.  IQ  of  69  or  less:  or 

2.  Seizure  disorder, 
motor  seizure  in  the  yea^ 
or 

3.  Significant  in 
communication  due  to 
visual  defect:  or 

4.  Significant  emotionkl 
111.06    Meningomyencele 

disorders).  With  one  of 
prescribed  treatment: 

A.  Motor  dysfunction 
requirements  of  §  111.03 


at  least  one  major 
prior  to  application: 


with 
s  >eech,  hearing  or 

disorder. 

(and  related 
he  following  despite 


meeting  the 
or  S  111.06;  or 


B.  Less  severe  motor  dysfunction  (but  more 
than  slight),  and: 

1.  Urinary  or  fecal  incontinence  when 
inappropriate  for  age:  or 

2.  IQ  of  69  or  less:  or  , .     . 
C  Four  extremity  involvement;  or 

D.  Noncompensated  hydrocephalus 
producing  interference  with  mental  or  motor 
developmental  progression. 

111.09    Communication  impairment, 
associated  with  documented  neurological 
disorder.  And  one  of  the  following: 

A.  Documented  speech  deficit  which 
significantly  affects  the  clarity  and  content  of 
the  speech;  or 

B.  Documented  comprehension  deficit 
resulting  in  ineffective  verbal  communication 
for  age;  or 

C  Impairment  of  hearing  as  described 
under  the  criteria  in  102.06. 

112jn    Mental  and  Emotional  Disorders 

A.  Introduction.  This  section  is  intended 
primarily  to  describe  mental  and  emotional 
disorders  of  young  childrea  The  criteria 
describing  medically  determinable 
impairments  in  adults  should  be  used  where 
they  clearly  appear  to  be  more  appropriate. 

B.  Mental  retardation.  General  As  with 
any  other  impairment,  the  necessary 
evidence  consists  of  symptoms,  signs,  and 
laboratory  findings  which  provide  medically 
demonstrable  evidence  of  impairment 
severity.  Standardized  intelligence  test 
results  are  essential  to  the  adjudication  of  all 
cases  of  mental  retardation  that  are  not 
clearly  covered  under  the  provisions  of 
112.05A.  Developmental  milestone  criteria 
may  be  the  sole  basis  for  adjudication  only  in 
cases  where  the  child's  young  age  and/or 
condition  preclude  formal  standardized 
testing  by  a  psychologist  or  psychiatrist 
experienced  in  testing  children. 

Measures  of  intellectual  functioning. 
Standardized  intelligence  tests,  such  as  the 
Wechsier  Preschool  and  Primary  Scale  of 
Intelligence  (WPPSI),  the  Wechsier 
Intelligence  Scale  for  Children — Revised 
(WISC-R).  the  Revised  Stanford-Binet  Scale, 
and  the  McCarthey  Scales  of  Children's 
Abilities,  should  be  used  wherever  possible. 
Key  data  such  as  subtest  scores  should  also 
be  included  in  the  report.  Tests  should  be 
administered  by  a  qualified  and  experienced 
psychologist  or  psychiatrist,  and  any 
discrepancies  between  formal  tests  results 
and  the  child's  customary  behavior  and  daily 
activities  should  be  duly  noted  and  resolved. 

Developmental  milestone  criteria.  In  the 
event  that  a  child's  young  age  and/or 
condition  preclude  formal  testing  by  a 
psychologist  or  psychiatrist  experienced  in 
testing  children,  a  comprehensive  evaluation 
covering  the  full  range  of  developmental 
activities  should  be  performed.  This  should 
consist  of  a  detailed  account  of  the  child's 
daily  activities  together  with  direct 
observations  by  a  professional  person:  the 
latter  should  include  indices  or 
manifestations  of  social,  intellectual, 
adaptive,  verbal,  motor  (posture,  locomotion, 
manipulation),  language,  emotional,  and  self- 
care  development  for  age.  The  above  should 
then  be  related  by  the  evaluating  or  treating 
physician  to  established  developmental 
norms  of  the  kind  found  in  any  tvidely  used 
standard  pediatrics  test. 


c  Profound  combined  mental-neurological- 
musculoskeletal  impairments.  There  are 
children  with  profound  and  irreversible  brain 
damage  resulting  in  total  incapacitation.  Such 
children  may  meet  criteria  in  either 
neurological,  musculoskeletal,  and/ or  mental 
sections;  they  should  be  adjudicated  under 
the  criteria  most  completey  substantiated  by 
the  medical  evidence  submitted.  Frequently, 
the  most  appropriate  criteria  will  be  found 
under  the  mental  impairment  section. 

112Jn    Category  of  impairments,  mental  and 
emotional 

112.02  Chronic  brain  syndrome.  With 
arrest  of  developmental  progression  for  at 
least  six  months  or  loss  of  previously 
acquired  abilities. 

112.03  Psychosis  of  infancy  and 
childhood.  Documented  by  psychiatric 
evaluation  and  supported,  if  necessary,  by 
the  results  of  appropriate  standardized 
psychological  tests  and  manifested  by 
marked  restriction  in  the  performance  of 
daily  age-appropriate  activities;  constriction 
of  age-appropriate  interests;  deficiency  of 
age-approrpiate  self-care  skills;  and  impaired 
ability  to  relate  to  others;  together  with 
persistence  of  one  (or  more)  of  the  following: 

A.  Significant  withdrawal  or  detachment: 
or 

B.  Impaired  sense  of  reality;  or 

C.  Bizarre  behavior  patterns;  or 

D.  Strong  need  for  maintenance  of 
sameness,  with  intense  anxiety,  fear,  or  anger 
when  change  is  introduced;  or 

E.  Panic  at  threat  of  separation  from 
parent. 

112.04  Functional  nonpsychotic  disorders. 
Documented  by  psychiatric  evaluation  and 
supported,  if  necessary,  by  the  results  of 
appropriate  standardized  psychological  tests 
and  manifested  by  marked  restriction  in  the 
performance  of  daily  age-appropriate 
activities;  constriction  of  age-appropriate 
interests;  deficiency  of  age-appropriate  self- 
care  skills:  and  impaired  ability  to  relate  to 
others;  together  with  persistence  of  one  (or 
more)  of  the  following: 

A.  Psychophysiological  disorder  (e.g., 
diarrhea,  asthma);  or 

B.  Anxiety;  or 

C.  Depression;  or 

D.  Phobic,  obsessive,  or  compulsive 
behavior  or 

E.  Hypochondriasis;  or 

F.  Hysteria;  or 

G.  Asocial  or  antisocial  behavior. 

112.05  Mental  retardation. — A. 
Achievement  of  only  those  developmental 
milestones  generally  acquired  by  children  no 
more  than  one-half  the  child's  chronological 
age;  or 

B.  IQ  of  59  or  less;  or 

C.  IQ  of  60-69.  inclusive,  and  a  physical  or 
other  mental  impairment  imposing  additional 
and  significant  restriction  of  function  or 
developmental  progression. 

113.00    Neoplastic  Disease,  Malignant 

A.  Introduction.  Determination  of  disability 
in  the  growing  and  developing  child  with  a 
malignant  neoplastic  disease  is  based  upon 
the  combined  effects  of: 

1.  The  pathophysiology,  histology,  and 
natural  history  of  the  tumor  and 
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2.  The  effect*  of  the  currently  employed 
aggressive  multimodQl  therapeutic  regimens. 

Combinations  of  surgery,  radiation,  and 
chemotherapy  or  prolonged  therapeutic 
schedules  impart  significant  additional 
morbidity  to  the  child  during  the  period  of 
greatest  risk  from  the  tumor  itself.  This  period 
of  highest  risk  and  greatest  therapeutically- 
induced  morbidity  defmes  the  limits  of 
disability  for  most  of  childhood  neoplastic 
disease. 

B.  Documentation.  The  diagnosis  of 
neoplasm  should  be  established  on  the  basis 
of  symptoms,  signs,  and  laboratory  findings. 
The  site  of  the  primary,  recurrent,  and 
metastatic  lesion  must  be  specified  in  all 
cases  of  malignant  neoplastic  diseases.  If  an 
operative  procedure  has  been  performed,  the 
evidence  should  include  a  copy  of  the 
operative  note  and  the  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen,  along  with  all  pertinent  laboratory 
and  X-ray  reports.  The  evidence  should  also 
include  a  recent  report  directed  especially  at 
describing  whether  there  is  evidence  of  local 
or  regional  recurrence,  soft  part  or  skeletal 


metastases,  and  significant  post  therapeutic 
residuals. 

C.  Malignant  solid  tumors,  as  listed  under 
113.03,  include  the  histiocytosis  syndromes 
except  for  solitary  eosinophilic  granuloma. 
Thus,  113.03  should  not  be  used  for 
evaluating  brain  tumors  (see  111.05]  or 
thyroid  tumors,  which  must  be  evaluated  on 
the  basis  of  whether  they  are  controlled  by 
prescribed  therapy. 

D.  Duration  of  disability  from  malignant 
neoplastic  tumors  is  included  in  113.02  and 
113.03.  Following  the  time  periods  designated 
in  these  sections,  a  documented  diagnosis 
itself  is  no  longer  sufficient  to  establish  a 
severe  impairment.  The  severity  of  a 
remaining  impairment  must  be  evaluated  on 
the  basis  of  the  medical  evidence. 

llSJn    Category  of  Impainnmits,  Neoplastic 
Diseases — Malipiant 

113.02    Lymphoreticular  malignant 
neoplasms. 

A.  Hodgkin's  disease  with  progressive 
disease  not  controlled  by  prescribed  therapy; 
or 


B.  Non-Hodgkin's  lymphoma.  Consider 
under  a  disability: 

1.  For  2V4  years  from  time  of  initial 
diagnosis:  or 

2.  For  2V^  years  from  time  of  recurrence  of 
active  disease. 

113.03    Malignant  solid  tumors.  Consider 
under  a  diability: 

A.  For  2  years  from  the  time  of  initial 
diagnosis;  or 

B.  For  2  years  from  the  time  of  recurrence 
of  active  disease. 

WZM    Neuroblastoma.  With  one  of  the 
following: 

A.  Extension  across  the  midline;  or 

B.  Distant  metastases;  or 
C  Recurrence;  or 

D.  Onset  at  age  1  year  or  older. 
113.05    Retinoblastoma.  With  one  of  the 
following: 

A.  Bilateral  involvement;  or 

B.  Metastases;  or 

C.  Extension  beyond  the  orbit;  or 

D.  Recurrewx. 

[FR  Doc.  85-28072  Filed  12^5-85;  8:46  am] 
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LABOR 


.fir  I 


Minimum  Wages  f  ^r  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Det  srmination 
Decisions 

General  wage  dc  termination  decisions 
of  the  Secretary  of  ^bor  specify,  in 
accordance  with  a;  plicable  law  and  on 
the  basis  of  inform  ttion  available  to  the 
Department  of  Lab  )r  from  its  study  of 
local  wage  conditic  ns  and  from  other 
sources,  the  basic  1  ourly  wage  rates  and 
fringe  benefit  paya  ents  which  are 
determined  to  be  p  evaiting  for  the 
described  classes  c  f  laborers  and 
mechanics  employi  d  on  construction 
projects  of  the  chai  acter  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  La  )or  pursuant  to  the 
provisions  of  the  D  ivis-Bacon  Act  of 
March  3. 1931.  as  ai  nended  (46  Stat. 
1494.  as  amended  4 )  U.S.C.  276a)  and  of 
other  Federal  statu  es  referred  to  in  29 
CFR  5.1  (including  I  he  statutes  listed  at 
36  PR  306  (1970)  fol  owing  Secretary  of 
Labor's  Order  No.  ^70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependejit  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  2d  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Becretary  of  Labor's 
Orders  9-83.  48  FR  85736  (1983),  and  6- 
84.  49  FR  32473  (198K).  The  prevailing 
rates  and  fringe  beiiefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisionslof  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  constructic  n  projects  to 
laborers  and  meche  nics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  th(  localities  described 
therein. 

Good  cause  is  he  eby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providi  ig  for  delay  in  the 
effective  date  as  pn  tscribed  in  that 
section,  because  th(  i  necessity  to  issue 
construction  indust  y  wage 
determination  freqtently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  cor  trary  to  the  public 
interest. 

General  wage  de  ermination  decisions 
are  effective  from  tl  leir  date  of 


publication  in  the  Federal  Register  ■:-  - 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to  ' 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 


information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington.  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 

Arizona: 

AZ83-5105 Mar.  4, 1983. 

Arkansas: 

AR85-4045 Oct.  18.  19B5. 

Connecticut: 

CT85-3023 June  7,  1985. 

Florida: 

FL83-1058 Aug.  19, 1983. 

Illinois: 

IL85-5042 _ Oct.  la  1985. 

Iowa: 

1A84-4042 June  15,  1984. 

Massachusetts: 

MAB5-3013 Mar.  15,  1985. 

New  York: 

NY85-3026 May  la  1985. 

Oklahoma: 

OK85-I0S2 Nov.  29,  1985. 

OKB5-4051 Do. 

Pennsylvania: 

PA82-3011 Mar.  12,  1982. 

PA84-3035 Sept.  21,  1984. 

Rhode  Island: 

RI84-3043 Nov.  30.  1984. 

Texas: 

TX85-4050 Nov.  8.  1985. 

TX83-4061 Aug.  26.  1983. 

Utah: 

UT83-5120 Sept.  30.  1983 

Washington: 

WA85-5039 Oct.  11.  1985. 

WA85-503e Oct.  4.  1985. 


Supersedeas  Decision  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decision  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State.  Supersedeas  decision 
numbers  are  in  parentheses  following 
the  numbers  of  the  decisions  being 
superseded. 
New  York: 

NY83-3032  (NY85-3056) July  29.  1983. 

Signed  at  Washington.  DC,  this  15th  day  of 
Noveml>er  1985. 

James  L  Valin, 

Assistant  Administrator. 

BILUNG  CODE  4S10-27-M 


MODIFICATIONS  P.  1 


MODIFICATIONS  P.  2 


DECISION   NO.    AR85-4045   - 

ttmu). 

;i*m^ 

."WO   »    2   (5(5FR4}Ji4   - 
October    18,    I98S) 

Clark,   Garland  t  Hot 
Springs  Cos.   Arkansas 

CHANGE: 

BRICKLSt^fERS-STONEMASOSS 

12. 8S 

Hot  Springs  County 

.75 

DECISION  NO.  A2  83-5105 
MOD  NO.  10 

T15~Fr"57I6 -March  4,  1983) 
Plna  County,  Arizona 

CHANGE! 

Jlodif ication  Number  8 
published  November  22, 
198S  to  read  modification 
Number  9 


OECISION  NO.  CT85-3023 
■MOD.  *5 

fSO  ft   24109  -  June  7, 
1985) 
Statwlda  Connecticut 

CHANGE: 


PAINTERS : 
Area   3 

Brush,   roller,   taper  17.60 

Vinyl   4  Wall  coverings        19.00 
Steel  19.40 

Epoxy  20.50 

Spray  26.40 

Residential  15.35 

Area  4   i  5: 
Painters,  brush,  roller, 

and  tapers  17.00 

Paperhangers  17.50 

Riggers  18.10 

Tanks,   Towers,   Swing 
stage,   boatswain  chair, 
riding  steel  and  hazard^ 
oua  work  of  a  similar 
nature  19.10 

Sandblasters  t  Spraynan     21.10 


DECISION  NO.    FL83-1058- 

ri(SD.  n 

(48  FR  37799-August  19, 

1983) 

DUVAL  COUNTY,  FLORIDA 

CHANGE: 

CARPENTERS  t  PILEDRIVER- 
MEN 

ELECTRICIANS: 
WIREMAN 


CABLE  SPLICER 


rnatt 


2.13 


DECISION  ^D.   IL85-5042  -  Mjd  »1 
(30  FR  42336  -  Oct.  18,  1985) 
Bureau,  Carroll,  Henry,  JoQavie^s 
Lee,  Ogle,  ticxk  Island,  Stephen^ 
9cn,  Miiteside,  ard  Winnebago 
Counties,  Illinois 

CHA.NGE : 
LABORERS: 
Area   6: 

i;ns)(illed 

Semi-skilled 

S)iilled 


2.50 
2.50 
2.50 
2.50 
2.50 
2.50 


3.45 
3.45 
3.45 


3.45 
3.45 


DECISION  NO.  IA84-4042  - 
MOD.  #7 

(49  FR  24855  -  6/15/84) 
Woodbury  County,  Iowa 


CHANGE: 
Carpenters: 
All  other  construction: 
On  projects  $750,000 
t  under: 
Carpenters,  drywall 

hangers  t   lathers 
Millwrights  t   pile- 
drivermen 
On  projects  over 
5750,000: 
Carpenters,  drywall 

hangers  i   lathers 

Millwrights  t   pile- 

drivermen  12.80 

Ironworkers  ;'  12.49 


(3) 


$10.80   2.02 


11.30 


.02 


12.30   2.02 


2.02 
1.795 


DECISION  NO.  OK8S-4051  - 


^^ob.  NO.  1  (50  fr^ 

Nove.-nber  29,  19851 

Alfalfa, Beckhaa, Blaine, 
Caddo , Canad  ian, Carter , 
Cl«vcland,Coaanc he, Cotton, 
Custer, Dewey, Ellis, 
Garfield, Garvin, Grady, 
Grant , Greer , Harmon , Harper , 
Jackson,'Jef  fer  son,  John- 
ston, Kay,  Kingfisher  ^Xiowa 
Lincoln, Logan, Love, 
.McClain,. Major, Marshall, 
Murray, Noble, Oklahoma, 
Payne,  Pontotoc, Roger  .Mill: 
Pottawatomie, Seninole, 
Stephens, Til loan, Washita, 
Woods,  i   Woodward  Countiei 

Oklahoma 

CHANGE : 


CEMENT  MASONS 
Area  II 


IRONWORKERS 
Area  I 


O.W.IT: 


?<yitH   TOOL  OPERATOR 
Area  II 


DECISION  NO.  0X85-4052-  - 
■MOD.  NO.  1  (50  FR 
November  29,  1985) 


S13.70 


S  .76 


13.12  l     2.15 


15.54 


Adair,  Atoka,  Bryan,  Coal, 
Cherokee,  Craig,  Creek, 
Delaware,  Haskell,  Hughes, 
Leflore,  Latimer,  Mclntosl 
Mayes,  .Muskogee,  Nowata, 
Okfuskee,  Okmulgee,  Osage, 
Ottawa,  Pawnee,  Pittsburg, 
Pushmataha,  rogers,  Tulsa, 
Sequoyah,  Wagoner,  and 
Washington  Cos . ,  Oklahoma 


CHANGE ! 


CE.MENT  .MASONS 
Area  III 

IRONWORKERS 
Area  II 


POWER  TOOL  OPERATOR 
Area  III 


DECISION  NO.  -^lASS^jOn 

fio5T"N8T"3 

■(55"FR"I0587  -  .March  15, 
1985) 

Essex,  Suffolk,  Miadlesek, 
Norfolk,  Bristol,  Ply- 
mouth, Barnstable,  Dukes, 
Nantucket  Counties, 
Massachusetts 


CHANGE  I 
ELECTRICIANS: 
AREA  3 


$17.95 


rnmf 


DECISION  NO. 

mom 


NY85-3026 


(50  FR  19856  -  May  10, 


1985) 
.MONROE  COUNTY, 


NEW  YORK 


3%* 

4.55 


CARPENTERS 
(Building) 

CARPENTERS    t    PILEDRIVERIWN 
(Heavy  and  Highway) 


(4) 


14.91 


12.94 


4.92 


4.92  + 
b 


MODI" ICAT IONS  P.    1 


.lODIFICATIOi.S  P.    4 


DECISION  NO.    PA82-301X   - 

M66.  CU 

U7  n   10963  -  March  IJ, 
1982) 
Bradford,  Tloqa  4  Onion 
Counties ,  Pennsylvania 

CHANGE: 


SPRINKLER  FITTERS 

ELECTRICIANS: 
Bradford  County,  Toim  of 
Towanda,  that  portion  of 
tha   jsquehanna  Rivar 
South  of  Towanda  and  wast 
of  U.S.  Highway  309, 
North  of  Towanda 

PONCR  EQUIPMENT  OPERATORS: 

Group  1 

Group  2 
Group  3 
Group  4 
Grx>up  S 
Group  ( 


DECISION  NO. 
fgSST 


PA84-3035  - 


I  (49  n   27243  -  Sept.  21, 

'  1984) 

I  Laclcawanna,  Susquehanna, 

I  Wayne  t  Wyoming  Counties, 

I  Pennsylvania 

p 

'  CHANGE: 

POWER  EQUIPMENT  OPERATORS 
Group  1 

Group  2 
Group  3 
Group  4 
Group  S 
Group  6 
Group  7 
Group  7-A 
Croup  7-B 


17.75 


15.55 


16.52 

16.23 

15.17 
14.52 
13.26 
13.36 


3.40 


3.40* 
3t 

26.6%'!' 


DECISION  NO.  RI 8 4-3043  - 


Mt.    110 


(49  FR  47171  November  30, 
1984) 
Statewide,  Rhode  Island 

CHANGE: 


BUILDING  CONSTRUCTION 


15.39 

26. 6»* 

.50*f 

15. CO 

14.72 

13.95 

13.47 

12. :5 

16.14 

16. /.l 

16.04 

" 

TILE,  TERRAZZO  AND 

MARBLE  MASONS 

HEAVY  t 

HIGHWAY  CONSTRUC- 

TION 

BRICKLAYERS,  STONEMASONS, 

Catch  Basins,  Manhole 

Builders 

WATER  t 

SEWER  LINE 

PROJECTS:  HIGHWAY  AND 

BRIDGE 

INCIDENTAL  TO  HIGK 

WAY  CONSTRUCTION  PROJECTS 

Class 

Class 

Class 

Class 

Class 

Class 

Class 

Class 

Class 

Class 

10 

Class 

11 

Class 

12 

Class 

13 

Class 

14 

Class 

15 

(5) 


• 

■ 

■Ml 

— 1 

"mm 

mm 

17 

.15 

5.45 

14 

.83 

5.32 

■ 

17 

n 

3.125 

16 

62 

16 

oa 

11 

.70 

15 

95 

16 

45 

16 

07 

16 

05 

13 

22 

15 

05 

14 

85 

15 

52 

15 

45 

15 

90 

12 

S2 

DECISION  NO.  UT83-5120- 
MOD.  »14 

(Tmrn992  -  sept.  30. 

1983 
statewide,  Utah 


Ouap  Tcueka  -  watar  l«v«l 
Capaelty  (bettoa.  Md. 
and  aids) (includinf 
Ouapatar  Truck,  Turna- 
waqena,  Turnatockaca  and 
Ouapetata) t 
Laaa  than  8  eu.  yda. 
•  eu.  yda.  and  less 
than  14  eu.  yda. 

14  eu.  yda.  and  laaa 
than  35  eu.  yda. 

)S  eu.  yda.  and  laaa 

than  SI  cu.  yda. 
SS  cu.  yda.  and  laaa 
.  than  75  eu.  yda. 
75  cu.  yda.  and  laaa 

than  9S  eu.  yda. 
$5  eu.  yds.  and  laai 

than  lOS  cu.  yda. 
lOS  eu.  yda.  and  laaa 

than  130  eu.  yda. 
All  130  eu.  yda.  and 
ever  to  ba  paid  (SO.OOS 
par  eu.  yd.  capacity 
par  hour  in  additien  to 
rata  for  105  yda.  and 
laaa  than  130  yda. 

riat  Raek  Trucka,  Bulk 
Caiiant  Trucka,  Ttanaport 
Trucks,  Seal-trallar 
(carrying  capacity) t 
Pickup 

Lets  than  10  tona 
10  tens  and  laaa  than 
IS  tona 

15  tona  and  laaa  than 
20  tona 

20  tona  and  over 


515.37 
15.52 

15.67 
15.87 
16.07 
16.27 
16.47 
16.59 


15.195 
15.27 

15.42 

15.52 
15.67 


$18.37 
18.52 
18.67 
18.87 
19.07 
18.27 
18.47 
19.59 


18.195 
18.27 


18.42 


18.52 
18.67 


TROcx  ouvnst     (Cont'd; 

Txanait  Nla  Truckai 
0  eu.  yds.  to  8  cu.  yds. 
Ovoc  I  to  14  cu.  yda 


Concrata  Puaplng  Trucka  15.595|  18.595 

Natar,  Puel  and  Oil 
Truckai  0  to 
less  than  1200  gallons 
1200  gallona  to  laaa 

than  2500  gallona 
2S00  gallona  to  laaa 

than  4000  gallona  ' 
4000  gallona  to  laaa 

than  6000  gallona 
6000  gallona  to  laaa 

than  10,000  gallona 
10,000  gallona  to  last 

than  15,000  gallona 
IS, 000  gallona  to  lesi 

than  20,000  gallona 
20,000  gallona  to  laai 

than  25,000  gallona 
2S,000  gallona  and 


16.07   19.07 


Oiler  Spreader  Operator 
whara  Boot  Man  la  not 
raguirad) 

Fork  Lift,  Straddla 

Truck 


rHINGE  BENEFITS: 
$5.13 


(6) 


acas.^ 


$15,595(18.595 

15.695  18.695 


15.57   18.57  I 


MODIFICATIO.NS    P.    i 


STATE  t      NEW  YORK 


.DECISION   «TX85-4050-MOD.«2 
(56   FR   ilii"!   -    IVi/iS] 
JEFFERSON   i   ORANGE 
I  COUNTIES,    TEXAS 

^CHANGE: 

I 

ITRUCK  DRIVERS: 
!  Group  1:   Pick  up  trucks; 
trucks  'under  ih   ton 

Buses  and  fork- 


S10.77 


Group  2: 
lifts 

Group  3:   Dump  trucks  lesi 
than  7  yards;  IH  tons 
thru  2'j  tons 

Group  4:   Over  2'j  tons; 
farm  tractors:  floats; 
trucks  pulling  trailers; 
euclids  (not  self 
loading ) 

SHEET  METAL  WORKERS: 

Comnercial 

Work  on  a   single  family 
dwelling  of  multiple 
family  housing   units 
less   than  .'<   stories   in 
height  where  each 
individual   family  apt. 
is   individually 
conditioned  by  a   seoa- 
rate  (    independent  unit 
or  system 

POWER   EQ'JIPMENT   OPERATORS: 
GROUP    1 
GROOP    2 
GROUP    3 
GROUP   4 


12.34 


13.04 


13.29 


Stmtlti 


i  DECISION  NO.  VR85-5039  -  Hodt2 
j  (50  FR  41631  -  Oct.  11,  1985)  " 
I  Statewide  Washington 

I 

i  CHANGE: 


$1.07 


1.07 


1.07   i 


1.07 


i 
15.  20  13. 11+3*1 


FOtCR  BQUIITCNr  OPERATORS: 
Area  4: 
O.O.E.  Hanford  Site  in 
Benton  t  Franklin  Cos. : 
Group  1 
Group  2 
Group  3 
Group  4 
Group  S 
Group  6 
Group  7 
G^roup  8 
Group  9 
DROIGING: 
Area  3: 

Cluk,  Cowlitz,  Klickitat, 
Sknania,  Itahkiakuii,  and 
Pacific  (S.  1/2)  Cbunties: 
CJroup  1 
Group  lA 
Group  2 
Group  3 
Group  4 


rnof 

■■HWII 

$14.28 

S4.35 

14.58 

4.35 

15.13 

4.35 

15.28 

4.35 

15.43 

4.35 

15.68 

4.35 

15.93 

4.35 

16.93 

4.35 

18.68 

4.35 

17.83 

5.15 

18.57 

5.15 

17.26 

5.15 

16.83 

5.15 

16.46 

5.15 

12.20  l3.11+31(  PBCISION  NO.  WM5-5038  -  MDd»3 


HMrty 
RMM 


frinft 


15.37 

12.90 
10.45 
10.22 


DECISION  ITX83-4061-MOD.46 
[48  FR  384«6  -  9/56/83* 

RL  PASO  COUNTY,  TEXAS 
CHANGE  I 


I Sorlnkler  Fitters 


90 
,90 
,90 
,90 


(50  FR  40762  -  October  4,  198SJI 
I  Adams,  Asotin,  'Benton,  { 
i  Colunbia,  *Oouglas,  Ferry,  | 
:  *Franklu>,  Garfield,  Grant,  | 
j  Liiicoln,  *OkanDgan,  Pend-  I 
I  Oreille,  Stevens,  Walla  Walla, 
I  and  Whitman  Cos. ,  Washington 

I  CHANGE: 


$16.6el$3.40 

I 


POWER  BQUIPMEOT  OPERATORS: 
Area  li 
D.O.E.  Hanford  Site  in 
Benton  i  Franklin  Ooa. t 
Group  1 
Ckoup  s 
Qcoup  3 
Ckoup  4 
(koup  5 
Ocaxp  6 
Qcoup  7 
Oroup  8 
Ckoup  9 


$14.28 
14.58 
15.13 
15.28 
1S>43 
15.68 
15.93 
16.93 
18.68 


$4.35 
4.35 
4.35 
4.35 
4.35 
4.35 
4.35 
4.35 
4.35 


I     (7) 


SUPERSEDEAS  DECISION 

COUNTIES:       BRONX,    KI.NGS,    QUEENS, 
NEW  yORK,    AND  RICHMOND 
DECISION  NO.    Ny85-3056  DATE:      Date  of  Publication 

Supersedes  Decision  No.    NY83-3032  dated  July  29,    1983   in  48  FR  34629. 
DESCRIPTION  OF  WORK:      Building,    Residential    (including   family  hones  and  apartments 
up  to  and  including  4  stories).   Heavy,    (excluding  water  well  drilling)    6 
Highway  Construction  Projects. 


ASBESTOS  WORKERS 
BOILERMAKERS 
BRICKLAYERS 
CARPENTERS: 
Building  (   Residential 
(except  building 
foundations) : 
Carpenters 

New  construction  of  on* 
or  two   family  homes,    con- 
dominiums,   apartments 
or  townhouses  of  up  to 
2  stories 

Drywall   installers 
Resilient   Floor  layers 
Hand  sewers 
Millwrights 
Building  t  Residential 
(building    foundations)  ; 
Carpenters 

Piledrlvenoen  t  Dock- 
builders 
Diver 

Diver  tenders 
Timbermen 
CEMENT   MASONS 
DRYWALL  TAPBRS 
ELECTRICIANS 
Jobbing,   maintenance, 
repair  work;    alterations 
ELEVATOR  CONSTRUCTORS: 
Elevator  Constructors 

Helpers 

Probationary  Helpers 
Modernization  k  repair: 
Elevator  Constructors 

.  Helpers 

Probationary  helpers 
GLAZIERS 
Swing  scaffold 


18.64 
22.75 
18.44 


19.66 


12.67 
19.66 

17.66 
11.81 
18.79 


17,76 


9.84 
39%+a 

6.77 


7.57 


4.42 

7.57 
7.68 
7.68 
9.60 


6.685 


19.66 

7.72 

20.87 

6.765 

16.27 

6. 765 

18.27 

7.72 

18.00 

4.90 

14.82 

32* 

22.50 

23t+b 

11.50 

23«+b 

14.99 

2.33+ 

c+d 

11.24 

2.33+ 

c+d 

7.50 

12.72 

2.33+ 

c+d 

9.54 

2.33+ 

c+d 

6.36 

17.65 

5.70 

20.30 

7.10 

IRONWORKERS: 
Ornamental   finisher 
Structural 

Riggers   t  Stone  derrick- 
aen 
LABORERS: 
Unskilled 
Asphalt  laborers 
Asphalt  rakers 
Asphalt  teunpers 
Cement   t  Concrete 

workers 
Mason  Tenders 
LABORERS    (Heavy): 
Blasters 

Concrete  breakers,    chip- 
ers,    jackhaimers,    pneu- 
matic tools,   spades 
Drill   tunner,    air  trac, 
wagon  drills 
Powder  carriers 
Magazine  keepers 
Nippers 
LABORERS    (Highway) : 

Formsetters 
I    Pavers  (  curb  setters 

Ranmermen 
I    Puddlers,    concrete, 

rakers 
LABORERS    (Demolition): 
Barmen 

Barmen  helpers 
METALLIC   LATHERS    i  REIN- 
FORCING  IRON  WORKERS 
MARBLE  SETTERS: 
Cutters   t  setters 
Carvers 
Polishers 

Crane  Ops.   t  Derrickmen 
Marble   finishers 
(Helpers) 
PAINTERS : 
Brush  i  roller 
Spray  t  scaffold 
Fir*  escapes 
Structural  steel 

(8) 


HMfty 

nttt 

Fridft     j 
swinu 

16.23 
15.50 

1.45 

11.59 

+e 

18.33 

9.07 

! 

14.50 
12.40 
12.76 
12.42 

5.73   ; 

2.85+f; 

2.85+f; 

2.85+f; 

14.15 
16.10 

3.655   ! 
2.772   , 

1 

14.75 

2.86      ! 

1  13.03 

2.86     : 

13.30 

11.98 

7.47 

11.41 

2.86     ' 

2.86 

2.86 

2.86 

1 

13.65 
14.68 
14.21 

2.85+^ 
2.85+g, 
2.85+gi 

12.16 

2.«s+g| 

11.90 
11.60 

18*     : 
18* 

21.89 

4.60+h 

13.93 
14.48 
14.89 
12.91 

4.19+i 
4.19+i 
2.90+i 
4.34+1 

12.91 

2.90+i 

16.00 
19.43 
18.29 
16.30 

32* 

32* 

32* 

20.5* 

+1.00 

I 
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DECISION  NO.   Ny85-3056 

PLASTERERS! 

Kings 

Qu8«na 

Richmond,    Bronx,    NY 
PLUMBERS: 

NY,    Bronx 
Jobbing- repair  and/or 
replacement  of  the  pre- 
sent plumbing  system 
that  does  not   change  the 
existing   roughing 

Kings,   Queens 

Richmond 

Jobbing  and  alteration 
where  the  CO.  has  been 
issued  and  the  building 
has  been  occupied,  i   (ex- 
cept in  one  and  two 
family  houses) ,  the  re- 
pairs, alterations  and 
replacements  to  the 
plumbing  systems  do  not 
change  the  existing 
roughing 
POINTERS,  CAULKERS.  » 

CLEANERS: 
Steaacleaners 
Sandblasters 
; POWER  EQUIPMENT  OPERATORS i 
'  Building  Construction 
!  Class  1 


12.45 

15.40 
13.75 

20.41 


U.50 
19.91 
22.25 


Class 

2 

Class 

3 

Class 

4: 

a 

b 

c 

d 

• 

Class 

5i.; 

a 

b 

c 

d 

Class 

6 

Building  Const  met  ion 

Maintenance 

CUss 

1 

Class 

2 

Class 

3      • 

Class 

4 

,90 
.11 

.50 


v.2->*r 


14»j 

84 

51 


deavy  i  Highway 
Construction: 
Class   1 

2 

3 

4 

5 

6 

7 

8 

9 

10 


Class 

Class 

Class 

Class 

Class 

Class 

Class 

Cli 

Class 


Class  11 


13.03 


19.52 
20.17 


20.44 
20.05 
19.30 

20.80 
21.05 
21.30 
21.80 

21.99 
21.02 
15.99 
16.54 
21.05 


18.84 
16.27 
17.62 
15.19 


2.39 


Class 
Class 
Class  14 
Class  15 
Class  16 
Class 
Class 
Class 


12 
13 


17 
18 
19 


07 
07 


.20-^(1 
,20 +11 

,20+k 

.20+lc' 
,20+li: 
,20+Ki 
,20+l(i 

I 

,20+)ci 
20+k: 
20+lc 
20 +k 
20+k 


95 
95 

95 
95 


Heavy  t  highway  Con- 
struction Maintenance: 
Class   1 

2 

3 

4 

5 

6 

7 

8 


Class 

Class 

Class 

Class 

Class 

Class 

CUss 
ROOFERS: 
Composition,   danp  and 

waterproofer 
SHEET  METAL  WORXERS 
SPRINKLER   FITTERS    t 
STEAMFITTERS 
Refrigeration,  air  con- 
ditioning and  oil  bur- 
ner maintenance  and  in- 
stallation mechanics 
(Installation  of  coramer 
cial  refrigeration 
equipment  where  the 
combined  horsepower 
does   not  exceed  5  horse-' 
power;    and  installation 
of  air  cooling,   heating 
and  air  conditioning  on 
any   job  where  the  com- 
bined compressor  horse- 
power does  not  exceed 
10  horsepower) 

t9) 


HMily 

rrtmt   ' 

•mm  , 

20.46 

8.20+11  1 

20.31 

8.20+l(  i 

19.84 

e.20+)i 

19.44 

8.20+* 

19.00 

8.20+H 

18.99 

8.20+K  : 

18.45 

8.20+k  ' 

16.76 

8.20+11 

18.03 

8.20+k 

14.44 

8.20+k 

17.97 

8.20+k 

17.14 

8.20+k 

13.67 

8.20+k 

16.93 

8.20+k 

15.82 

8.20+k 

13.67 

8.20+k 

16.95 

8.20+k 

13.58 

8.20+k 

15.94 

8.20+k 

18.71 

6.95 

15.21 

6.95 

19.25 

6.95 

18.71 

6.95 

18.34 

6.95 

18.34 

6.95 

17.48 

6.95 

14.15 

6.95 

17.00 

8.19 

22.627 

6.72 

20.10 

7.42 

13.98 

1.57+1 

OBCISIOH  NO.   ireBS-30S6 


STONEMASONS 
TERRAZZO  WORKERS 
TERRAZZO  i  MOSAIC 

FINISHERS 
TILE  SETTERS 
TILE  FINISHERS 


J|MlC 
MUM 

'^-m 

17.76 
15.48 

16.96 

19.405 

17.56 

5.75 
3.12 

3.12 
4.43       { 
3.17       1 

•MIC 

•inlllM 

1 

s 


NBLOERS  -  Rat*  for  ccaft  to  which  tb«  welding  is  incidental. 

Unlisted  classifications  nssded  for  work  not  included  within  the 
scope  of   the  classifications  listed  may  be  added  after  award  only  as 
provided  in  the  labor  standards  contract  clauses   (29  CFR 
5.5(a)(1) (ii)). 


PAID  HOLIDAYS  I 


A-New  Year's  Day;  B-Hemorial  Oayi  C-Independence  Day; 
D-Labor  Day;  E-Thanksgiving       Day;  F-Chrietmas  Day. 


b. 


c. 

d. 


Paid  Holidays:     Good  Priday,   Friday  after  nianksgiving,  Christmas 
Eve  Day  and  New  Year's  Eve  Day. 

aaployer  contributions  for  additional  security  benefits:   $4.00 
per  day  plus  an  amount  equal  to  the  employee's  payroll  deduction 
for  PICA  for  employees  other   than  jobbing  maintenance  and  repair; 
$5.00  per  day  for  jobbing,  maintenance  and  repair. 

Employer  contributes  $8.00  per  day  to  an  Annuity  Fund. 

Paid  Holidays:     A  through  F,   Lincoln's  Birthday,  Washington's 
Birthday,  Columbus  Day,   Election  Day  and  Armistice  Day. 

Vacation  Pay:     Employees  with  €  months  of   service  in  the  industry 
-  2  weeks;  employees  with  5  years  of  service  in  the  industry  -  3 
weeks. 


e. 


f. 


Paid  Holidays: 
day. 


b. 
1. 


A  and  F,  provided  the  employee  works  a  full  half- 


Paid  Holidays:  B,  C,  D,  E,  Columbus  Day,  Election  Day  and 
Veterans'  Day,  provided  the  employee  works  at  least  one  day  in 
the  week  in  which  the  holiday  occurs. 

Paid  Holidays:  B,  C,  D,  E,  Columbus  Day  and  Election  Day, 
provided  the  employee  works  at  least  one  day  in  the  week  in  which 
the  holiday  occurs. 
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Paid  Holidays: 
Year's  Eve. 


One-half  day's  pay  on  Christmas  Eve  and  New 


Paid  Holidays:     One-half  day's  pay  for  Labor  Day. 

(10) 
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DECtSIOH  NO.    Ny85-3056 


Paga  5 


DECISION  NO.    Ny85-30S( 


FOOTNOTES    (CONTINOED) 


POWER  EQOIPNENT  OPERATOR    (BUILDING   CONSTROCTION  -   MAINTENANCE) 


j.     Additional  Security  Benefit:      $6.00  pec  day,   provided  the 

employee  has  earned  at  least  4  hours  In  the  working  day;   $2.00 
per  day  foe  jobbing. 

k.      Paid  Holidays:     A  through  P,   plus  Lincoln's  Birthday, 

Washington's  Birthday,  Columbus  Day,  Election  Day  and  Veteran's 
Day,  provided  the  enployee  works  one  day  in  the  payroll  week  in 
which  the  holiday  occurs. 

1.     Paid  Holidays:     A,   and  C  through  P,   Lincoln's  Birthday  and 

Veteran's  Day,  except  if  the  holiday  falls  on  a  Sunday;  plus  B, 
Washington's  Birthday  and  Columbus  Day. 


Paid  Vacation: 
for  6  months  - 


Employees  who  have  worked  for  the  same  employer 
1  week;   12  months  -  weeks;  60  months  -  3  weeks. 


CLASSIFICATION  DESCRIPTIONS 


POWER  EQUIPMENT  OPERATORS  (BUILDING  CONSTROCTION) 


Class  1:  Double  drum  hoist. 

Class  2:  Stone  derrick;  cranes;  cherrypickers. 

Class  3:  Hoists;  fork  lift;  house  cars,  plasterers  (platform 
machine) ,  plaster  bucket,  plasterer  punp,  compressors — welding 
machine  (cutting  concrete-tank  work),  point  spraying,  sandblasting, 
and  eU.1  equipnent  used  for  hoisting  materials. 

Class  4:  Cranes  -  all  types  (crawler  or  truck); 

a.  100  ft.  to  149  ft.  boom. 

b.  150  ft.  to  249  ft.  boom. 

c.  250  ft.  to  349  ft.  boon. 
d4  350  ft.  to  450  ft.  boom. 

Class  5:  Steel  erection: 

a.  Three  drum  derricks. 

b.  Cranes,   two-drum  derricks,   cherrypickers. 

c.  Compressors. 

d.  Welding  machines. 
Class  6:  Tower  cranes. 

(11)  .  . 


Class  1:   Installing,  repairing,  maintaining,  dismantling  of  all 
equipaent  Including;  steel  cutting  and  bending  machines,  mine 
heists,  tower  cranes,  linden  peine,  lorraln,  liebner,  mannes  or 
machines  of  a  similar  nature. 

Class  2:  Operating,  installing,  repairing,  maintaining,  diaoiantllng: 
(all  pmps  regardless  of  motor  power  and  size  except  river 
cofferdaun  pimps  and  wellpoint  punps,  mechanical  heaters, 
generators,  concrete  mixers  with  loading  device,  motor  generators 
when  used  for  temporary  power  and  lights. 

Class  3:   (All  gasoline,  electric,  diesel  or  air  operated)  gradalls 
concrete  punps,  power  houses,  driving  truck  cranes,  driving  and 
operating  fuel  and  grease  trucks. 

Class  4:  All  gasoline,  electric,  diesel  or  air  operated  cranes, 
backhoes,  trenching  machines,  gunite  machines;  compressors  (3  or 
more  in  battery) ;  overhead  cranes  in  power  houses. 

POWER  EQUIPMENT  OPERATORS  (HEAVY  t  HIGHWAY  CONSTROCTION) 

Class  1:  Backhoes;  power  shovels;  steel  erection. 

Class  2:  Mine  hoists  and  crane  (used  as  mine  hoist). 

Class  3:  Gradalls;  keystones;  cranes  (on  land  or  with  digging 

buckets  Including  sand  dock  cranes,  bridge  cranes,  clamsi^els, 

draglines),  trenching  machines. 
Class  4:   Piiedrivers,  riggers,  derrick  boats  and  tunnel  shovels. 
Class  5:  Raise  bore  drill. 
Class  6:  Tunnel  mucking  machines,  back  filling  machines,  cranes, 

paver  dual  drum. 
Class  7:  Pavers,  cableways,  land  derricks,  power  houses  (low 

pressure  units),  asphalt  spreader,  auto  grades; 
Class  8:   Elevators. 
Class  9:  Power  houses,  (other  than  above),  double  drum  hoists, 

concrete  pumps. 
Class  10:  Portable  compressors  (used  for  steel  erection), 

compressors  (3  or  more  in  battery) ,  well  point  pmps,  tugger 

machines  (compressed  air  caissons) ;  drilled-ln-caissons,  sail 

solidification  equipment,  welding  machines  (used  for  steel 

erection),  churn  drill. 
Class  11:  Rollers  (irrespective  of  motor  power),  concrete  mixers. 
Class  12:   Concrete  breaking  machines,  single  drum  hoists, 

locomotives  (over  10  tons),  cherrypickex,  hydraulic  cranes. 
Class  13:  River  cofferdam  pumps,  welding  machines,  portable 

compressors  (not  over  100  ft.  apart),  high  pressure  boilers,  push 

button  machines. 
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DBcisioa  no.  mrss-aose 


POHBR  IQOIPHEIIT  OPERATORS    (HEAVY   t  HIGHWAY  OOHSTROCTION) 

(CONTOnED) 


Clsaa  14 t 
ClasB  15 1 
ClaBB  16 1 
Class  17: 
Qass  18: 
Class  19< 


Onsit*  asphalt  and  concrete  plant  engineer. 

Vibrating  hauer  console. 

Boilers. 

Off  shift  CMipressor. 

Otility  cosipressor. 

Asphalt  plant. 


POWER  BQOIPHENT  OPERATORS    (HEAVY   t  HIGBWAY  OONSTRDCTIOM-HAINTENANCE) 

Maintenance  Engineer: 

Class  1:     Installing,   repairing,   disMantling  of  all  equipnent. 
Class  2:     Maintaining  of   all  pusips  and  generators 

Junior  Engineer: 

Class  3:     Cberrypickers   (20  tons  and  over)   and  loaders   (6  Cubic 

yards  and  over) . 
Class  4t     Bulldozer,   backhoes,   loaders,   and  meichines  of   a  similar 

nature. 
Class  5:     Tractors,   post  hole,   diggers,   rollers  and  Machines  of  a 
similar  nature. 

'• 
Firemen: 

Class  6:  Steam  operated  water  rigger,  steam  shovel  and  cranes. 

Oilers: 

Class  7:  Gasoline,  electric,  oil  diesel  or  air  operated  shovel. 
Class  8:  Oilers  on  shovels,  dredglines  backhoes,  keystones, 
gunnite  machines. 


(13) 


|FR  Doc.  8&-28850  Filed  12-5-65:  8:45  am) 


Minimum  Wages  foi  Federal  and 
Federaliy  Assisted  Construction; 
General  Wage  Determination 
Decisions,  Notice  of  New  Publication 
Procedures 

Beginning  January  3, 1986.  general 
wage  determination]  issued  under  the 
Davis-Bacon  and  Re  ated  Act  will  no 
longer  be  published  n  the  Federal 
Register.  Instead,  no  ices  of  wage 
determinations  issue  d  will  be  published 
in  the  Federal  RegisI  er.  General  wage 
determinHtions  will  l>e  published  in  full 
in  the  Gc  vemment  ftinting  Office  (GPO) 
document  entitled  "( reneral  Wage 
Determinations  Issui  }d  Under  The 
Davis-Bacon  And  Ri  lated  Acts. "  This 
change  is  being  madp  to  enhance  the 
availability  and  use  bf  Davis-Bacon 
wage  determination!  information  while 
lowering  Federal  Go  /emment  costs. 

The  GPO  publicat  on  "General  Wage 
Determinations  Issw  >d  Under  The 
Davis-Bacon  And  Rt  lated  Acts  "  is 
organized  into  three  I'olumes — East, 
Central,  and  West.  Subscriptions  may 
be  purchased  for  ond,  two,  or  all  three 


Government  Printing  Office. 
Washington.  DC  20402,  (202)  783-3238. 

This  publication  is  to  be  available  for 
examination  at  all  80  Regional 
Govenmient  Depository  Libraries  and 
many  other  of  the  1,400  Government 
Depository  Libraries  across  the  country. 
The  States  covered  by  each  volume  are 
as  follows: 


Voiume  III— West 

Alaska 

Nevada 

Arizona 

North  Dakota 

California 

Oregon 

Colorado 

South  Dakota 

Hawaii 

Utah 

Idaho 

Washington 

Montana 

Wyoming 

volumes  (at  a  cost  o 
from:  Superintenden 


$277  per  volume) 
of  Documents.  U.S. 


Volume  I— East 

Alabama 

North  Carolina 

Connecticut 

Pennsylvania 

Delaware 

Rhode  Island 

Florida 

South  Carolina 

Georgia 

Tennessee 

Kentucky 

Vermont 

Maine 

Virginia 

Maryland 

West  Virginia 

Massachusetts 

District  of  Col. 

Mississippi 

Canal  Zone 

New  Hampshire 

Puerto  Rico 

New  Jersey 

Virgin  Islands 

New  York 

Volume  0— Central 

Arkansas 

Missouri 

IlKnois 

Nebraska 

Indiana 

New  Mexico 

Iowa 

Ohio 

Kansas 

Oklahoma 

Louisiana 

Texas 

Michigan 

Wisconsin 

Minnesota 

On  or  about  Januaiy  1  of  each  year, 
an  annual  edition  will  be  issued  that 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers  and 
libraries  providing  any  modifications  or 
supersedeas  wage  determinations 
issued.  Each  volume's  annual  and 
weekly  editions  will  be  printed  in  loose- 
leaf  format,  thereby  facilitating  the 
orderly  and  continuous  availability  of  a 
comprehensive  listing  of  up-to-date 
general  wage  determinations. 
Susan  R.  Meisinger, 

Deputy  Under  Secretary  for  Employment 
Standards. 
'  Herbert  I.Cohem. 

Deputy  Administrator,  Wage  and  Hour 
Division. 

(FR  Doc.  85-28851  Filed  12-5-85:  8:45  am| 
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DEPARTMENT  <  W  HEALTH  AND 
HUMAN  SERVKES 

20  CFR  Parts  40  4  and  416 
[Ragutatlons  Na  i  and  16] 

Supptemental  S  »curity  Inconw; 
Disability  and  BVndness 
Determinations  I 

agency:  Social  Security  Administration, 
HHS.  I 

ACnON:  Final  Riles. 


summary:  Pub.  1 .  96-265  requires  a 
periodic  review  ( if  the  continuing 
entitlement  of  pe  rsons  receiving 
disability  benefiis.  Section  2  of  the 
Social  Security  pisability  Benefits 
Reform  Act  of  1964.  Pub.  L  98-460. 
provides  a  stand  ird  for  that  review  and 
all  other  determifiations  that  disability 
has  ended.  The  sjtandard  is  that 
disability  ends  otily  for  those 
beneficiaries  who  have  any  medical 
improvement  in  fieir  impairment(s)  and 
who  can  perforn^  substantial  gainful 
activity  (SGA)  oi|  to  whom  certain 
exceptions  applyl  The  standard  of 
review  provision]  is  the  cornerstone  of  a 
new  continuing  disability  review 
process  which  is  {intended  to  promote 
uniform  administration  of  the  disability 
programs. 

These  final  regulations  set  out  a 
review  process,  me  objective  of  which  is 
to  assure  an  accurate,  fair, 
adminstra lively  efficient  and  nationally 
consistent  revie\f  process  within  the 
meaning  of  the  1^.  Hie  regulations  are 
designed  to  cleaiiy  explain  how  the  new 
review  process  wfiU  work  including  the 
definition  of  medical  improvement — that 
no  benefits  will  be  terminated  unless 
substantial  evidoice  shows  that  medical 
improvement  haa  occurred  or  one  of  the 
exceptions  to  mepical  improvement 
applies  and  that  iexcept  for  certain 
limited  situations)  the  person  can  do 
SGA.  T 

These  regulations  also  provide,  in 
cases  where  a  pei-son's  benefits  are 
being  ceased  because  the  medical  or 
vocational  evidei  ice  shows,  after 
application  of  tht  medical  improvement 
standard,  that  th(  i  person  is  no  longer 
disabled,  that  the  month  of  cessation 
(i.e.,  the  last  month  in  which  a  person  is 
still  considered  cisabled)  will  be  no 
earlier  than  the  n  onth  in  which  we  mail 
a  notice  to  the  be  neficiary  saying  that 
the  information  vf  e  have  shows  that  he 
or  she  is  no  longer  disabled  or  blind. 
date:  These  rulei  \  are  elective 
December  6, 1984  Because  of  the  great 
deal  of  public  coilcem  that  greeted 

proposed  rules  on  the 


publication  of  the 


standard  of  revie  w,  the  extensive  nature 


UMI 


of  the  changes  made  as  a  result  of  public 
comments,  and  the  public  interest  tiiat 
can  be  expected  to  accompany 
publication  of  these  final  rules,  we  will 
reassess  the  pohcies  contained  within 
then  based  on  our  actual  operating 
experience  and  any  public  reaction 
subsequent  to  their  publication. 
FOR  FURTHER  INFORMATION  COHTACR 
Harry  J.  Short,  Office  of  RegulatioBS. 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  (301)  504- 
7337. 
SUPPLEMENTARY  INFORMATION!  Tlieae 

regulations  finalize  proposed  rules 
published  in  the  Feder^  Register  as  a 
Notice  of  Proposed  Rulemaking  on  April 
30. 1985  (50  FR  18432).  They  implement 
section  2  of  Pub.  L  98-460.  Interested 
persons,  organizations  and  groups  were 
invited  to  submit  data,  views,  at 
comments  pertaining  to  the  pnqwsed 
rules  within  a  period  of  45  days  from  the 
date  of  publication  of  notice.  The 
comment  period  ended  on  June  14. 1985. 
After  carefully  considering  all  the 
comments  submitted,  extensive  changes 
have  been  made  to  the  proposed  rules 
based  on  those  comments.  These 
changes  and  clarifications  will  l»e 
explained  later  in  this  preamble.  We 
also  reply  to  the  issues  raised  in  the 
comments  we  received.  Additionally, 
these  regulations  finalize  proposed  rules 
pubUshed  on  May  16, 1983  (48  FR  21970) 
stating  criteria  for  determining  when  a 
person's  disability  or  blindness  will  be 
determined  to  have  ended.  Because  both 
of  those  publications  dealt  with  the 
same  general  subject,  whether  disability 
continues  or  ends  and,  if  it  ends,  when, 
and  made  revisions  to  many  of  the  same 
sections,  we  decided  to  finalize  both 
sets  of  proposed  changes  with  this  one 
publication. 

Standard  of  Review  for  Terminatian  of 
Disability  Benefits 

These  regulations  implement  section  2 
of  Pub.  L  98-460,  which  provides  the 
standard  of  review  for  determining 
whether  disability  continues. 

Prior  to  October  9, 1984,  (the  effective 
date  of  i>ub.  L.  98-460)  there  was  no 
statutory  requirement  that  there  be  any 
medical  improvement  in  a  persm's 
impairment(s)  before  his  or  her  benefits 
based  on  disability  could  be  terminated. 
A  decision  to  continue  or  cease  benefits 
was  based  on  current  evidence  which 
established  whether  a  person  vras  able 
to  do  SGA.  A  sequential  evaluation 
process  (see  20  CFR  404.1520  and 
416.920)  was  followed. 

A  person's  entitlement  to  benefits 
could  also  be. terminated  if  he  or  she 
demonstrated  the  ability  to  do  SGA 
following  completion  of  a  trial  work 


period,  actually  performed  SGA  (where 
be  or  she  was  not  entitled  to  a  trial  work 
period);  failed  to  cooperate  with  us  in  a 
review  of  whether  he  or  she  remained 
disabled;  his  or  her  whereabouts  were 
unknown  (except  in  title  XVI  cases  in 
which  suspension  would  be  the  proper 
action);  or  he  or  she  failed,  without  good 
cause,  to  follow  prescribed  treatment 
that  could  be  expected  to  restore  the 
ability  to  work. 

Pub.  L.  98-460  (section  2)  requires  that 
the  Secretary  prescribe  regulations  to 
implement  the  standard  of  review  for 
determining  whether  disability 
continues,  including  a  medical 
improvement  provision  (with  certain 
exceptions).  Section  2  is  intended  to 
promote  administration  of  the  program 
in  a  uniform  manner  nationwide  by 
making  explicit  to  the  public,  to  State 
agencies  which  make  disability 
determinations  for  the  Social  Security 
Administration  (SSA),  and  to  other 
adjudicators  in  the  system  the  standard 
to  be  applied  in  determining  continuing 
eligibility  for  benefits — the  standard  as 
set  forth  in  the  statute. 

The  Congressional  Conference 
Committee  Report  on  the  new  statute 
noted  that  agreement  was  reached  "to 
strike  a  balance  between  the  concern 
ttiat  a  medical  improvement  standard 
could  be  interpreted  to  grant  claimants  a 
presumption  of  eligibility,  which  might 
make  it  extremely  difficult  to  remove 
ineligible  individuals  from  the  benefit 
rolls,  and  the  concern  that  the  absence 
of  an  explicit  standard  of 
review  .  .  .  could  be  interpreted  to 
imply  a  presumption  of  ineligibility  or  to 
allow  arbitrary  termination  decisions, 
which  might  lead  to  many  individuals 
being  improperly  removed  from  the 
rolls." 

Under  this  provision,  which  is 
reflected  in  these  implementing 
regulations,  a  recipient  of  Social 
Security  disability  benefits  or 
Supplemental  Security  Income  (SSI) 
disability  benefits  or  related  benefits 
may  be  "determined  not  to  be  entitled  to 
such  benefits  on  the  basis  of  a  finding 
that  the  physical  or  mental 
impairment(s)  on  the  basis  of  which 
such  benefits  are  provided  has  ceased, 
does  not  exist,  or  is  not  disabling  only  if 
such  finding  is  supported  by" 
substantial  evidence  of  at  least  one  of 
the  following: 

1.  There  has  been  any  medical 
improvement  in  the  individual's 
ifflpairment(s)  (other  than  improvement 
not  related  to  his  or  her  ability  to  work) 
and  he  or  she  is  able  to  engage  in 
substantial  gainful  activity  (SGA); 

2.  That  (except  for  SSI  recipients 
digible  to  receive  benefits  under  section 
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1619)  new  medical  evidence  cmd  a  new 
assessment  of  the  individual's  residual 
functiona)  capacity  demonstrate  that, 
although  there  has  not  been  any  medical 
improvement  in  the  individual's 
impairmentfs),  (a)  he  or  she  is  a 
beneticiary  of  advances  in  medical  or 
vocational  therapy  or  technology, 
related  to  his  or  her  ability  to  work,  and 
is  able  to  perform  SGA,  or  (b)  he  or  she 
has  undergone  vocational  therapy, 
related  to  his  or  her  ability  to  woric,  and 
is  able  to  perform  SGA: 

3.  That,  as  determined  on  the  basis  of 
new  or  improved  diagnostic  techniques 
or  evaluations,  the  individual's 
impairment(s)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  prior  disability 
determination  and  that,  therefore,  the 
individual  is  able  to  engage  in  SGA:  or 

4.  That,  as  demonstrated  on  the  basis 
of  evidence  on  the  record  at  the  time  of 
any  prior  favorable  disability 
determination  or  newly  obtained 
evidence  relating  to  that  det^mination. 
a  prior  determination  was  in  error. 

Regardless  of  the  new  medical 
improvement  provision  and  regardless 
of  at  what  point  in  the  review  process  it 
becomes  known  or  occurs,  disability  can 
be  found  to  have  ceased  if  the  prior 
determination  was  fradulently  obtained 
or  if  the  beneficiary  is  engaged  in  SGA 
(except  for  SSI  recipients  eligible  to 
receive  benefit^  under  section  1619  of 
the  Social  Security  Act],  cannot  be 
located,  or  fails,  without  good  cause,  to 
cooperate  in  the  continuing  disabiKty 
review  (CDR)  or  to  follow  prescribed 
treatment  which  would  be  expected  to 
restore  his  or  her  ability  to  engage  in 
SGA. 

The  law  requires  that  any 
determination  under  this  medical 
improvement  standard  be  made  on  a 
neutral  basis — ^without  any  initial 
inference  being  drawn  from  the  fact  that 
an  individual  had  previously  been 
determined  to  be  disabled — and  on  the 
basis  of  all  evidence  (botii  prior  and 
new)  available  in  tfie  case  file 
concerning  the  individual's  prior  or 
current  condition. 

Similar  provisions,  modified  to  reflect 
the  concept  of  ability  to  perform  gainful 
activity,  apply  to  widows,  widowers, 
and  surviving  divorced  spouses  and  for 
title  XVI.  disabled  children. 

Revised  Rules  for  Certain  Medical 
Cessation  Cases 

In  addition  to  setting  forth  a  new 
continuing  disability  review  standard, 
these  regulations  also  describe  a  policy 
decision  that  has  been  in  effect  since 
March  1982  that  will  be  applied  in 
c(moert  with  the  medical  imfHt>vement 
review  standard.  The  policy  decision. 


which  these  changes  reflect,  |m)vides 
that  in  certain  cases  where  a  person's 
benefits  are  being  stopped  after 
appHcation  of  the  medical  improvement 
standard  or  one  of  the  limited  number  of 
exceptions  to  the  standard  disability 
will  be  foond  to  have  ceased  as  of  the 
month  notice  is  mailed  to  the  person. 

Under  prior  regulations  we  could  find 
that  a  person's  disability  ended  earlier 
than  the  month  in  which  we  made  the 
determination  to  cease  benefits,  even  • 
though  the  beneficiary  may  not  have 
been  fully  aware  that  at  the  eaiiiCT 
point  in  time,  medical  and  vocational 
evidence  showed  that  he  or  she  had 
regained  the  capacity  to  perfacui 
substantial  gainful  activity.  These 
changes  amend  the  regulations  to 
provide  that  the  month  that  we  mail  a 
notice  to  the  beneficiary  in  medical 
cessation  cases  that  he  or  she  is  no 
longer  considered  disabled  or  blind. 
generally  will  be  the  month  of  cessation 
(i.e.,  the  kast  month  in  which  a  person  is 
stUl  considered  disabled  or  blind).  A 
person  receives  benefits  for  the  mondi 
of  cessation,  which  under  these 
regulations  is  the  month  of  mailed 
notification  to  a  beneficiary,  and  the 
two  succeeding  months. 

Regulatory  Provisions 

The  following  discussion  outlines  how 
the  regulations  implement  the  statutory 
provisions. 

Standard  of  Review  for  Termiitadoa  of 
Disability  Benefits 

Pub.  L  96-265  requires  a  periodic 
review  of  the  continuing  entitlement  of 
certain  persons  receiving  disability 
benefits.  In  implementation  of  section  2 
of  Pub.  L  96-460,  these  regulations  set 
out  standards  for  that  review  and  aB 
other  determinations  that  disability  has 
ended  Those  standards  make  it  clear 
that  decisions  will  be  made  on  a  neutral 
basis — without  any  initial  inference 
being  drawn  frcrni  the  fact  tfiat  the 
individual  had  been  determined  to  be 
disabled — and  based  upon  all  evidence 
(both  prior  and  new)  available  in  the 
case  file  concerning  the  individual's 
prior  or  current  condition.  They  also 
make  clear  that  upon  review,  digilnlity 
for  such  benefits  will  cease  only  if 
substantial  evidence  shows  that  there 
has  been  any  medical  improvement  in 
the  individual's  impairment(s}  (or  one  of 
the  exceptions  to  medical  ii^rovement 
applies)  and  that  (except  in  certain 
limited  situations)  the  person  can  do 
SGA.  They  apply  to  recipients  of  title  11 
disabled  worker's  insurance  benefits, 
disabled  child's  benefits,  disabled 
widow(er)'s  and  disabled  surviving 
divorced  spouse's  benefits,  and 
recipients  of  title  XVI  Supplemental 


Security  Income  benefits  based  on 
disability.  They  do  not  apply  to  persons 
who  are  receiving  title  XVI  benefits  due 
to  blindness  because  the  language  in 
section  2  of  Pub.  L  96-460  relating  to  the 
SSI  program  refers  only  to  a  "recipient 
of  benefits  based  on  disabiHty."  "TTie  SSI 
program  treats  disabled  and  blind 
persons  as  comprising  two  different  and 
distinct  categories.  Each  category  has 
several  provisions  not  in  common  widi 
the  other  category,  so  the  need  for 
uniformity  of  provisions  cotild  not  be 
used  as  a  basis  for  determining  that  the 
standard  should  apply  to  recipients  of 
SSI  benefits  because  of  blindness. 

The  rules  in  55  404.1579.  404.1586. 
404.1504,  and  416.994  teH  how  we  will 
apply  the  continuing  eligibility 
standards,  discuss  the  evaluation 
process  we  will  use  to  determine 
whether  an  individual  continues  to  be 
disabled,  and  provide  explanations  of 
terras  used  in  these  regulations. 

llie  regulations  begin  with  a  general 
discussion  of  the  continuing  disability 
review  process  and  the  new  standard 
for  review.  They  then  explain  die  terms 
and  definitions  related  to  the  review 
process  hiduding  the  cornerstone  of  the 
new  process:  medical  improvement 
After  Atese  important  terms  and 
definitions  are  set  forth,  the  process  by 
which  the  existence  of  medical 
improvement  will  be  determined,  and,  if 
any,  its  relation  to  the  indrviduaTs 
ability  to  work  is  discussed.  The 
regulations  contiime  widi  an 
explanation  of  the  statutory  exceptions 
to  die  medical  improvement  standard, 
i.e.,  those  limited  instances  where  a 
person's  disability  may  be  found  to  have 
ended  even  though  meidical 
improvement  has  not  occurred.  Finally, 
following  this  explanation  is  a 
discussion  of  the  sequence  of  review 
that  will  be  followed  in  addressing  the 
various  elements  of  the  medical 
improvement  standard. 

These  regulations  define  medical 
improvement  as  any  decrease  in  the 
severity  of  the  individuaTs 
impairment(8)  since  die  most  recent 
favorable  medical  determination  as 
demonstrated  by  changes 
(improvement)  in  the  symptoms,  signs 
and  laboratory  findings  associated  with 
the  impairmentfs).  If  medical 
improvement  has  occurred, 
consideration  must  be  given  to  whether 
it  is  related  to  the  person's  ability  to  do 
woric,  because  the  statute  requires  that 
medical  improvement  not  related  to  the 
person's  ability  to  do  work  should  be 
disregarded.  "The  regulations  explain 
that  in  deciding  whether  medical 
improvement  is  related  to  the  abiKty  to 
do  woric,  it  must  be  determined  if  there 
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has  been  any  increase  in  the  individual's 
functional  capamty  to  do  basic  work 
activities  since  me  most  recent 
favorable  medical  determination.  This  is 
done  by  compar|ng  the  functional 
capacity  assessQient  made  at  the  time  of 
the  most  recent  favorable  detennination 
to  the  current  functional  capacity. 
Unless  an  objec^ve  comparison  shows 
an  increase  in  the  functional  capacity 
based  on  actual  changes  in  the  clinical 
evidence,  any  medical  improvement  will 
■  not  be  consideroKl  to  be  related  to  the 
person's  ability  to  do  work.  ("Functional 
capacity  to  do  bf  sic  work  activities"  is 
not  a  new  concept  in  the  disability 
program.  It  is  simply  a  more  descriptive 
phrase  that  is  e<|uivalent  to  "ability  to 
do  basic  work  attivities.") 

Determining  Whether  medical 
improvement  is  related  to  the  ability  to 
do  work  by  asse^ing  the  person's 
functional  capadty  to  do  basic  work 
activities  is  conMstent  with  the  statutory 
definition  of  disability,  i.e.,  the  inability 
to  engage  in  SGA  by  reason  of  a 
medically  deten^able  impairment  or 
combination  of  ilnpairments. 

Under  these  r^ulations,  medical 
improvement  is  ^ecided  based  on 
whether  there  h^  been  any  medical 
improvement  in  ttie  impairment(s)  which 
was  present  at  the  time  of  the  most 
recent  medical  d  sdsion  that  a  person 
was  disabled  or  x>ntinued  to  be 
disabled.  Howev  er,  disability  will 
continue  even  where  medical 
improvement  related  to  the  individual's 
ability  to  do  woi^  is  shown  in  those 
impairments,  when  the  evidence,  based 
on  all  the  personjs  current 
impairment(s),  sftows  he  or  she  is  not 
able  to  engage  inj  SGA  unless  one  of  the 
exceptions  is  ap[|licable.  (Widow(er)s, 
surviving  divorcad  spouses,  and  title 
XVI  disabled  children  need  only  show 
the  capacity  to  ehgage  in  gainful 
activity.) 

There  are  two  groups  of  exceptions  to 
medical  improvement  which  this 
regulation  definelB. 

The  first  groupj  of  exceptions  to 
medical  improvement  includes  limited 
situations  where  although  medical 
improvement  hai  not  occurred,  the 
ability  to  do  SGA  is  now  shown  by 
current  evidencei  The  basic  objective  of 
defining  this  first  group  of  exceptions  is 
to  indicate  those  limited  situations 
where  the  persoH's  entitlement  to 
benefits  should  be  terminated  because 
the  person  is  shdwn  to  be  presently  able 
to  engage  in  SGA,  even  though  medical 
improvement  had  not  occurred.  As  the 
Senate  Finance  Committee  report 
(Report  No.  98-4W,  p.9)  indicates,  it  was 
not  Congress'  intjention  "to  grandfather 
people  onto  the  benefit  rolls  who  can 


perform  substantial  gainful 
activity,  .  .  ." 

The  regulations  define  these 
exceptions  by  describing  under  what 
circimistances  they  wiU  be  found  and  by 
giving  examples. 

The  first  group  of  exceptions  are: 

1.  Substantial  evidence  shows  that  the 
person  can  do  SGA  and  has  been  the 
beneficiary  of  advances  in  medical  or 
vocational  therapy  or  technology 
(related  to  the  person's  ability  to  work). 

2.  Substantial  evidence  shows  that  the 
person  can  do  SGA  and  has  undergone 
vocational  therapy  (related  to  ability  to 
work). 

3.  Substantial  evidence  shows  that 
based  on  new  or  improved  diagnostic 
techniques  or  evaluations,  the  person  is 
not  so  disabled  as  was  believed  at  the 
time  of  the  moat  recent  prior  decision 
and  the  person  can  do  SGA. 

4.  Substantial  evidence  shows  that  a 
prior  decision  was  in  error. 

5.  The  person  is  actually  performing 
substantial  gainful  activity. 

The  second  group  of  exceptions 
covers  certain  Congressionally 
recognized  limited  situations  where 
cessation  is  appropriate  without  a 
finding  that  the  individual  can  engage  in 
SGA.  Included  are: 

1.  The  prior  decision  was  fraudulently 
obtained. 

2.  The  person  fails  (without  good 
cause)  to  cooperate  in  a  review  of  his  or 
her  entitlement  to  benefits. 

3.  The  person  cannot  be  located. 

4.  The  person  fails  (without  good 
cause)  to  follow  prescribed  treatment 
which  would  be  expected  to  restore 
ability  to  do  sustantial  gainful  activity. 

Where  medical  improvement  related 
to  the  individual's  ability  to  work  is 
shown  to  have  occurred  or  one  or  more 
of  the  first  group  of  exceptions  applies, 
the  individual  must  also  be  found  able 
to  engage  in  SGA  before  disability  is 
determined  to  have  ended.  If  the  ability 
to  engage  in  SGA  cannot  be  determined 
on  the  basis  of  medical  evidence,  we 
will  make  an  assessment  of  the  person's 
residual  functional  capacity.  This 
assessment  will  be  used  to  determine 
whether  the  individual  is  able  to  do  his 
or  her  past  work  or,  if  not,  whether, 
when  the  person's  age,  education  and 
prior  work  experience  are  considered, 
he  or  she  can  do  other  work  which 
exists  in  significant  numbers  in  the 
national  economy.  The  detennination  of 
ability  to  engage  in  SGA  will  be  based 
on  all  the  person's  impairments 
(including  any  subsequent 
impairment(8))  that  may  have  arisen 
since  the  most  recent  favorable  medical 
decision.  These  regulations  provide  for  a 
new  review  process  applicable  only  to 


continuing  disability  review  issues,  one 
that  assures  the  neutrality  and 
uniformity  of  decisions  made  under  it 
while  providing  for  efficiency  of 
administration  by  identifying  instances 
where  disability  continues  at  the  earliest 
possible  time.  Under  the  new  process 
we  will,  generally: 

1.  Determine  whether  any  work 
activity  constitutes  SGA. 

2.  Determine  whether  the  severity  of 
the  individual's  current  impairment(s), 
meets  or  equals  the  requirements  of 
Appendix  1  to  this  subpart. 

3.  Determine  whether  medical 
improvement  related  to  the  person's 
ability  to  do  work  has  occurred  or 
whether  an  exception  applies. 

4.  Determine  whether  the  individual's 
current  impairment(s)  is  severe. 

5.  Determine  whether  the  individual  is 
able  to  engage  in  SGA  doing  his  or  her 
past  work  or  some  other  work. 

For  title  II  disabled  widow(er)'8, 
surviving  divorced  spouses  and  title  XVI 
children  whose  disability  is  based  on 
whether  their  impairments  meet  or  equal 
the  severity  requirements  of  Appendix  1 
of  Subpart  P  of  Part  404  alone,  the  issue 
of  medical  improvement  and  the 
exceptions  will  be  considered  after  any 
current  work  activity  is  considered,  but 
before  consideration  of  current  severity 
of  the  person's  impairment(s).  This 
modification  from  the  review  process 
used  for  other  categories  of  beneficiaries 
is  made  to  further  ensure  the  neutrality 
of  the  decision  in  these  cases  where,  by 
statute,  severity  of  the  impairment(s)  is 
determinative  without  consideration  of 
vocational  factors. 

A  decision  to  find  disability  to  have 
ended  can  only  be  made  on  the  basis  of 
a  well  rationalized  decision  that  medical 
improvement  related  to  work  ability,  or 
an  exception,  is  shown  and  a  well 
rationalized  decision  that  the  person  can 
do  SGA.  An  explanation  of  the  basis  for 
the  decision  and  how  it  was  reached 
will  be  required  to  support  both 
continuance  and  cessation  decisions. 
Where  more  than  one  basis  for 
cessation  is  known  to  apply,  that  fact 
will  be  reflected. 

These  regulations  have  been  written 
to  carry  out  both  the  letter  and  intent  of 
the  law  in  order  to  provide  for  a  fair, 
accurate,  nationally  consistent  review  of 
continuing  entidement  to  disability 
benefits  in  accordance  with  statutory 
requirements. 

Revised  Rules  for  Certain  Medical 
Cessation  Cases 

These  regulations  provide  that  when  a 
person's  benefits  are  being  stopped  for 
medical  reasons  disability  %vill  generally 
be  found  to  have  ceased  as  of  the  month 
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a  notice  of  cessatioii  is  nuiled  to  ttie 
person.  Thew  changes  apply  to 
recipients  at  Me  U  disabied  worker's 
insurance  benefits,  disabled  child 
benefits,  disabled  vridow(er)'s  and 
disabled  surviving  divorced  spouse's 
benefits,  and  recipients  of  title  XVI 
supplemental  security  income  benefits 
based  on  disability  or  bhndness. 
Because  it  is  generally  possible  to 
'  establish  precise  cessation  dates  in 
certain  cases,  we  will  continoe  to  make 
retroacbve  cessations,  where 
appropriate  evidence  establishes  a 
person  is  no  longer  disabled  or  blind 
because  he  or  she — 

1.  Was  found  to  be  disabled  only  for  a 
specified  period  of  time  in  the  past.  i.e.. 
a  "closed  period";  (i  404.320) 

2.  Returned  to  work  and  demonstjBted 
the  abiUty  to  do  substantial  gainful 
activity; 

3.  Was  asked  to  give  ns  medical  or 
other  information  or  to  go  for  a  physical 
or  mental  examination  by  a  certain  date 
and  refused  without  good  cause  to  do 
so; 

4.  Has  failed  to  keep  us  advised  of  his 
or  her  whereabouts  and  we  are  unable 
to  find  the  person,  (except  in  title  XVI 
cases  where  a  suspension  would  be  the 
proper  action); 

5.  Has  failed,  without  a  good  reason, 
to  follow  treatment  prescribed  by  his  or 
her  physician  that  can  be  expected  to 
restore  his  or  her  ability  to  work; 

6.  Was  told  by  his  or  her  physician  at 
an  earlier  date  that  he  or  she  could 
return  to  work  provided  there  is  no ' 
substantial  conflict  between  the 
physician's  and  the  beneficiary's 
statemmts  regarding  the  individual's 
awareness  of  his  or  her  capacity  for 
work  and  the  earlier  date  is  supported 
by  the  medical  evidence;  or 

7.  Returned  to  full-time  woric  with  no 
significant  medical  limitations  and 
acknowledges  the  fact  that  medical 
improvement  has  occurred  and  the 
condition  had  been  expected  to  improve. 

These  regulations  provide  that 
generally  a  person's  disability  or 
blindness  will  not  be  found  to  have 
ceased  earlier  than  the  month  in  which 
we  mail  a  written  notice  to  him  or  her 
saying  that  the  information  we  have 
shows  that  he  or  she  is  not  disabled  or 
blind.  Generally,  the  month  of  notice 
will  be  considered  the  month  of 
cessation  unless  one  of  the  seven  above 
exceptions  applies.  These  changes 
amend  §§  404.1579,  404.1586,  404.1594, 
416.986.  and  416.994  to  reflect  this 
revised  policy. 


Comments  Reorived  PoUowing 
Publication  of  the  Notice  of  Propoeed 
Rulemaking 

Standard  of  Review  for  Termination  of 
Disability  Benefits 

Subsequent  to  the  publication  of  the 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (50  FH 18432)  on  April 
30, 1985,  we  received  letters  from  over 
100  different  sources.  These  sources 
included  State  disability  determination 
services  which  make  disability 
determinations,  other  State  agencies, 
professional  organizations  such  as  the 
American  Bar  Association,  legal  aid 
groups,  special  interest  groups  such  as 
the  Coalition  to  Protect  Social  Security 
and  the  American  Foundation  for  the 
Blind.  Members  of  Congress  and  private 
individuals.  Many  of  the  commenters 
addressed  several  concerns  regarding 
the  proposed  rules  so  that  there  were,  in 
total,  literally  hundreds  of  specific 
comments.  These  hundreds  of  specific 
comments  were  categorized  in  five  areas 
for  purposes  of  our  review  and 
consideration: 

1.  Issues  Concerning  the  Definition  of 
Medical  Improvement. 

2.  Issues  Concerning  the  Evaluation 
Process. 

3.  Issues  Concerning  the  "Error" 
Exception. 

4.  Issues  Cmiceming  All  Other  "First 
Group"  Exceptions. 

5.  Miscellaneous  Issues. 

We  have  carefully  reviewed  all  the 
comments  and  have  adopted  many 
recommendations.  The  changes  we  have 
made  on  the  basis  of  public  comments 
are  identified  in  the  following  discussion 
of  issues  raised  in  the  comments.  Hiis 
discussion  is  organized  to  correspond  to 
the  five  general  categories  of  comments. 
Many  of  the  written  comments,  by 
necessity,  had  to  be  condensed, 
summarized  or  paraphrased.  In  doing 
this,  we  believe  we  have  expressed 
everyone's  views  adequately  and 
responded  to  the  issues  raised. 

One  general  comment  needs  to  be 
discussed  first.  Several  commenters 
believed  that  the  proposed  regulations 
were  not  organized  in  a  logical  fashion, 
thought  the  language  was  unclear  or 
imprecise,  or  overall  found  the  proposed 
rules  confusing.  In  response,  the  rules 
within  each  section  have  been  revised 
into  a  more  logical  sequence  of 
presentation  so  that,  following  a  brief 
general  discussion,  medical 
improvement  is  defined  and  discussed 
first.  This  is  followed  by  additional 
terms  and  definitions  and  then  by  a 
discussion  of  the  two  groups  of 
exceptions  to  medical  improvement.  The 
intent  of  the  primary  points  of  the 
medical  improvement  standard  and 


specifically  how  we  decide  whether 
medical  improvement  is  work  related  is 
discussed  next  We  then  describe  the 
evaluation  process  for  continuing 
disability  reviews.  Finally,  the  rules  for 
finding  when  disabihty  ends  are 
discussed  if  such  a  decision  is  made. 

Many  of  the  explanations  and 
discussions  have  been  expanded  and 
clarified,  and  additional  examples 
added  to  make  the  meaning  of  the  rules 
more  precise.  We  believe  the  result  is  a 
major  improvement  over  the  rules  as 
published  in  the  Notice  of  Proposed 
Rulemaking  and.  thus,  the  uniformity 
and  equity  with  which  they  are  applied 
can  only  be  enhanced 

1.  Issues  Concerning  the  Definition  of 
Medical  Improvement 

Comment-  Many  commenters 
suggested  that  medical  improvement 
should  be  defined  in  terms  of  a  decrease 
in  medical  severity  rather  than  as  an 
increase  in  functional  capacity  for  basic 
work  activities.  This  functional 
definition  was  described  in  the  comment 
as  highly  subjective  and  in  opposition  to 
the  intent  of  Congress  because  it  did  not 
offer  protection  against  an  arbitrary 
finding  of  medical  improvement  based 
on  ascribed  "functional"  change  in  the 
face  of  unchanged  medical  findings.  To 
accommodate  to  statutory  language  that 
medical  improvement  not  related  to  the 
person's  ability  to  work  should  be 
disregarded  the  commenters  suggested 
improvement  in  impairments  not 
contributing  to  the  person's  abihty  to 
work  should  be  disregarded.  The 
commenters  also  suggested  requiring 
that  a  "significant  amount"  of 
improvement  had  occurred  Some 
commenters  urged  a  dual  definition,  one 
based  cm  a  decrease  in  severity  and  an 
increase  in  functional  capacity. 

Response:  Our  intention  had  always 
been  that  a  decrease  in  severity  had  to 
precede  any  determination  that  there 
had  been  an  increase  in  functional 
capacity.  This  was  evidenced  by 
language  in  the  proposed  rules  which 
stated  that  an  increase  in  functional 
capacity  based  on  unchanged  medical 
findings  would  be  considered  a 
substitution  of  judgment  by  the 
adjudicator  and  not  medical 
improvement.  The  rules  have  been 
rewritten,  however,  to  remove  any 
question.  Medical  improvement  is  now 
defined  in  terms  of  a  decrease  in 
severity  as  shown  by  change  in 
symptoms,  signs  and  laboratory 
findings.  If  there  are  no  changes,  there  is 
no  medical  improvement.  If  such 
medical  improvement  has  occurred,  the 
statute  requires  a  determination  as  to 
whether  this  medical  improvement  is 
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related  to  the  per  ton's  ability  to  work. 
This  determinatic  n  will  be  made  based 
on  whether  there  has  been  an  increase 
in  functional  capj  city  to  do  basic  work 
activities.  We  coi  itinue  to  believe  this 
basis  for  determii  ling  the  relationship  to 
ability  to  work  is  necessary  both 
because  of  the  noitinued  connection 
with  the  wording  uf  the  medical 
improvement  pro  risiun  in  the  statute 
(i.e.,  any  medical  improvement,  other 
than  that  unrelated  to  the  ability  to 
work)  and  the  statutory  definition  of 
disability  (i.e..  in;  bilily  to  engage  in 
SCA).  It  also  proi  ides  a  more  clear  cut 
measurement  of  r  ledical  improvement 
than  would  attem  pt  at  deHning  when 
there  is  "significa  it"  medical 
improvement  or  v  hen  a  "minor" 
impairment  not  r«  lated  to  disability  is 
involved. 

CommenL  One  commenter  stated  that 
in  making  the  con  iparison  of  functional 
capacity  (as  requi  red  by  the  defmition  of 
medical  improver  lent  in  the  proposed 
rules)  based  on  al  I  the  impairments 
existing  at  the  tin^  e  of  the  most  recent 
favorable  medica  decision  with  the 
functional  capacily  based  on  the  current 
status  of  those  sa  ne  impairments,  some 
persons'  benefits  m\\  be  terminated 
even  though  their  overall  current 
condition  has  woi  sened  when 
subsequent  impai  ments  are  considered. 

Response:  Whil  e  only  the 
impairment(s)  wh  ch  existed  at  the  time 
of  the  prior  decisi  )n  will  be  compared  in 
making  the  medic  il  improvement 
decision  and,  if  niieded.  the  decision  as 
to  whether  medic  il  improvement  is 
related  to  the  pen  on's  ability  to  work, 
no  one  will  be  foil  nd  to  be  no  longer 
disabled  unless  h  ■  or  she  is  now  able  to 
engage  in  SGA  wl  len  all  his  or  her 
current  impairments  have  been 
considered  unless  certain  exceptions 
apply.  This  provis  ion  allows 
consideration  of  all  impairments  in 
assessing  whethe  •  a  person  meets  the 
definition  of  disal  lility  and  provides  that 
only  persons  who  have  medically 
improved  and  car  presently  do  SGA  are 
found  no  longer  d  sabled.  This  is  in 
accordance  with  I  he  law;  therefore,  we 
do  not  belive  any  revisions  are  needed. 

Comment  Seve  ral  commenters  stated 
that  decisions  reg  arding  whether 
medical  improver  lent  had  occurred 
should  consider  t  le  likelihood  of 
temporary  remiss  on  common  to  some 
impairments  such  as  multiple  sclerosis 
and  certain  ments  I  impairments. 

Response:  We  I  ave  added  language  to 
the  rules  which  ac  dresses  this  comment. 
Temporary  remis!  ions  will  not  be 
considered  to  be  i  nedical  improvement, 
and  any  decision  n  such  cases  will  be 
based  on  a  iongiti  dinal  basis  that  takes 
into  account  the  li  istory  of  and 


UMI 


likelihood  for  exacerbations  and 
remissions. 

Comment  There  were  several 
comments  that  some  terms  used  in  the 
definition  of  medical  improvement 
needed  clariRcation,  e.g.,  "medical 
findings,"  "evidence"  and  "functional 
capacity." 

Response:  We  have  accommodated 
these  suggestions  either  by  adding 
explanatory  language  in  the  revised 
rules  or  by  adding  a  reference  to  another 
part  of  the  regulations  which  provides  a 
defmition. 

Comment  One  commenter  believed 
that  further  guidelines  were  needed  for 
the  treatment  of  medical  improvement  in 
lost  folder  situations. 

Response:  More  detailed  language  has 
been  added  to  the  regulations  to  explain 
our  actions  when  the  prior  folder  is  lost. 
This  additional  explanation  prescribes 
the  same  result  as  contained  in  the 
proposed  rules:  If  the  prior  folder  is  lost 
and  relevant  parts  cannot  be 
reconstructed,  medical  improvement 
cannot  be  found. 

2.  Issues  Concerning  the  Evaluation 
Process 

Comment  Many  commenters  stated 
that  medical  improvement  should  be 
considered  first  in  the  evaluation 
process  because  it  avoids  development 
of  a  negative  "mind  set":  by 
adjudicators.  They  reasoned  that  if 
consideration  is  given,  first,  to  whether 
a  person's  impairment(8)  is  currently 
"not  severe"  and  this  determination  is 
made,  the  adjudicator  may  feel 
compelled  to  find  either  that  medical 
improvement  has  occurred  or  one  of  the 
exceptions  applies.  The  Congress,  they 
argued  further,  intended  that 
continuances  should  be  based,  first  on  a 
consideration  of  medical  improvement, 
not  on  a  consideration  of  the 
individual's  current  impairment. 

Response:  We  have  moved  the 
medical  improvement  and  exceptions 
step  forward  in  the  process  so  that  it 
precedes  any  decision  regarding 
whether  the  individual's  impairment  is 
"not  severe."  We  will  still  first  consider 
whether  the  person  is  actually  engaging 
in  SGA,  then  whether  the  severity  of  the 
impairment(s)  meets  or  equals  the  level 
of  severity  contemplated  in  Appendix  1 
to  this  subpart  before  considering 
whether  medical  improvement  has 
occurred  or  an  exception  applies.  As  we 
estimated  that  disability  has  been 
continued  in  approximately  35  percent 
of  cases  in  the  past  on  the  basis  of  the 
impairments  meeting  or  equaling 
Appendix  1  severity,  we  believe  it  is 
important  to  consider  the  listings  early 
in  the  process  in  order  to  identify 
continuances  quickly.  Since  the 


determination  of  whether  the 
individual's  impairment(8]  meets  or 
equals  Appendix  1  severity  is  only  a 
preliminary  step  in  determining 
disability,  we  believe  the  "mind  set" 
argument  is  not  valid  (see  comment 
below  regarding  disabled  widow(er)s, 
surviving  divorced  spouses  and  title  XVI 
disabled  children).  Finally,  when  this 
step  can  be  done  and  benefits  continued 
the  more  complex,  more  resource 
intensive  comparison  of  current  and 
prior  conditions  is  not  necessary. 

Coin/ne/7^- Many  commenters 
suggested  that  it  is  unfair  to  evaluate 
whether  a  person's  impairment(s)  meets 
or  equals  the  severity  contemplated  in 
Appendix  1  before  considering  medical 
improvement  in  claims  involving 
disabled  widows,  widowers,  surviving 
divorced  spouses  and  title  XVI  disabled 
children,  because  it  can  prejudice  ■ 

adjudicators  against  these  claimants,    .. 
i.e.,  a  negative  "mind  set"  will  be 
developed. 

Response:  We  have  revised  the  rules 
for  these  categories  of  beneficiaries  so 
that  medical  improvement  or  the 
presence  of  an  exception  is  considered 
before  the  question  of  whether 
Appendix  1  severity  is  met  or  equaled. 
We  do  not  believe  the  final  results,  i.e., 
the  number  of  persons  whose  disability 
is  found  to  continue  or  end,  will  change 
under  this  revision. 

Comment  Several  commenters  stated 
that  the  "not  severe"  step  should  be 
abolished  as  it  prejudices  adjudicators. 

Response:  The  concept  that  a  person's 
ability  to  work  can,  in  some  cases,  be    . 
determined  on  the  basis  of  medical 
evidence  alone,  is  an  important  one 
which  was  supported  by  the  Congress  in 
discussions  leading  to  Pub.  L  98-460. 
(Congressional  conferees  noted  that  the 
current  sequential  evaluation  process 
allows  such  a  determination  and  stated 
that  they  did  not  intend  either  to 
eliminate  or  impair  the  use  of  that 
process.)  Using  this  concept,  medical 
evidence  may  demonstrate  such 
insigniRcant  limitations  in  a  person's 
physical  and/or  mental  ability  to 
perform  basic  work  activities  that  a        " 
finding  of  ability  to  engage  in  SGA  may 
be  made  without  further  consideration 
of  the  person's  age,  education,  or  work .. 
experience.  This  step  is,  therefore, 
retained  in  the  evaluation  process.  As 
discussed  above,  however,  the 
evaluation  process  has  been  revised  so 
that  consideration  of  the  "not  severe" 
step  follows  a  decision  regarding 
whether  medical  improvement  has   .;  .,  ;. 
occurred  or  an  exception  applies. 
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3.  Issues  Concerning  the  "Error" 
Exception  >,i-. '- 

Comment-  Many  commenters  stated 
that  the  "error"  exception  was  defined 
far  too  broadlyj  and  that  abuse  of  the 
medical  improvement  standard  could 
result.  Including  documentation 
deficiencies  in  this  definition  was 
singled  out  by  large  numbers  of 
commenters  as  being  partiodarly 
objectionable. 

Response:  The  legislative  history  of 
the  error  exception  shows  that  the 
Congress  intended  that  this  exception 
should  include  more  than  just  "clear 
error"  cases.  (The  conference  report 
shows  that  language  in  the  House  Bill 
that  said  that  the  Secretary  would  have 
to  show  that  the  prior  determination 
was  "clearly  erroneous"  was  replaced 
by  language  stating  that  substantial 
evidence  shows  "that  a  prior 
determination  was  in  error.")  In 
developing  the  proposed  rules,  we  tried 
to  define  tfie  limited  instances  beyond 
"error  on  the  face"  and  "new  material 
evidence"  situations  (which  have  been  a 
part  of  the  reopening  concept  for  some 
time)  where  "error"  could  also  be  found. 
It  is  apparent  fiom  the  conmients 
received,  that  the  language  of  the 
proposed  rule  was  open  to  many  varying 
interpretations.  The  language  of  this 
regulation  has,  therefore,  been 
completely  revised  and  additional 
examples  included  in  order  to  clarify  the 
definition  of  error.  Error  can  be  found 
only  if  (1)  there  was  an  "error  on  the 
face"  of  tile  record,  (2)  required  and 
material  evidence  which  was  missing  at 
the  time  of  the  prior  evaluation  becomes 
available  now,  and  it  is  clearly  shown 
that  had  such  evidence  been  used  in  the 
original  determination,  disability  would 
not  have  been  found,  or  (3)  new 
evidence  relating  to  the  prior 
determination  refutes  the  prior 
conclusions.  Hie  language  in  the  revised 
rule  as  related  to  item  2  in  this  response 
paraphrases  language  provided  by  one 
of  the  commenters. 

Comment-  Several  commenters  stated 
that  the  error  exception  could  be  used  to 
disregard  the  long-accepted  rules  of 
administrative  finality.  They  felt  this  is 
improper  because  the  claimant  should, 
after  some  period  of  time,  be  able  to  rely 
on  the  decision  in  his  or  her  case 
becoming  "final." 

Response:  We  discuss  above  the 
revisions  we  have  made  to  the 
regulations  on  this  provision  in  order  to 
clarify  our  intention  that  it  be  used  in 
limited  situations  only.  The  Congress 
provided  for  the  error  exception  to  be 
used  in  finding  that  disability  has  ended 
(or  never  existed)  outside  the  confines 
of  the  rules  on  administrative  finality 


and  we,  in  turn,  have  written  this  error 
exception  into  the  regulations.  The  error 
exception  will  found  to  apply  under  the 
same  circumstances  v«^ere  a  reopening 
could  be  considered,  "error  on  the  face 
of  the  evidence"  for  example.  The  error 
exception  can  apply,  however,  in  those 
situations  where  the  time  limits  for 
reopening  a  decision  have  passed 
because  benefits  will  be  ended 
prospectively  only.  Conversely,  where 
the  error  exception  applies  on  such  a 
basis,  reopening  will  be  considered  if 
the  time  limits  have  not  passed. 

Comment-  The  inclusion  of  "better, 
more  conclusive"  test  results  in  the 
proposed  regulation  definition  of  error, 
allows  too  much  flexibility  and 
subjectivity  as  it  is  always  possible  to 
obtain  "better"  evidence. 

Response:  As  discussed  above,  the 
language  used  in  the  definition  of  this 
exception  has  been  extensively  revised 
to  clarify  its  limited  use.  As  part  of  this 
revision,  the  allusion  to  "better,  more 
conclusive"  tests  has  been  eliminated. 

4.  Issues  Concerning  All  the  Other  "First 
Group"  Exceptions 

Comment-  Many  commenters  believe 
the  exceptions  were  drafted  so  broadly 
that  virtually  anyone  could  be  taken  off 
the  disability  rolls. 

Response:  Again,  the  language  in  the 
revised  rules  has  been  extensively 
changed  to  clarify  our  original  intent 
that  these  exceptions  only  apply  in  the 
limited  circumstances  described  by  the 
statute  and  discussed  in  the  legislative 
history.  Additional  examples  have  been 
added  to  explain  the  limited  way  in 
which  these  exceptions  will  apply.  Also, 
in  introducing  the  first  group  of 
exceptions,  the  regulatory  language  now 
specifically  states  that  they  apply  in 
limited  situations. 

Comment-  Many  commenters 
suggested  that  the  "new  or  improved" 
techniques  exception  was  not  well 
defined  in  the  proposed  rules  and 
specifically  should  not  include  all 
changes  to  the  Listing  of  Impairments 
foilnd  in  Appendix  1.  To  do  so,  they 
said,  would  be  directiy  contrary  to  the 
intent  of  Congress  that  claimants  should 
not  be  subjected  to  revised  adjudicative 
criteria  when  their  claims  are  reviewed. 
(This  implication  of  these  comments 
was  that  every  listing  change  would  be 
considered  to  be  a  new  or  improved 
diagnostic  or  evaluative  technique.) 

Response:  The  proposed  rules  stated 
that  "changes  in  diagnostic  or 
evaluative  techniques  appearing  in  the 
Listing  of  Impairments"  would  be 
included  in  this  definition.  By  this  we 
meant  not  all  listings  but,  ratiier,  only 
those  specifying  new  or  improved 
techniques  as  a  basis  for  determining 


impairment  severity.  The  language  in  the 
regulation  section  concerning  this 
exception  has  been  revised  not  only  to 
make  this  clearer,  but  to  also  include 
language  as  to  how  we  identify  new  or 
improved  techniques  and  how  claimants 
will  know  which  listings  are  considered 
to  meet  this  definition.  Those  listings 
which  are  considered  to  be  new  or 
improved  techniques  will  be  identified 
in  two  ways:  A  list  of  new  or  improved 
techniques  which  have  become 
generally  available  since  1970  and  when 
they  became  generally  available,  will  be 
published  in  the  Notices  section  of  the 
Federal  Register.  This  will  include  those 
listings  in  the  current  (July  1979)  version 
of  Appendix  1  and  the  soon  to  be 
published  revisions  to  Appendix  1 
which  specify  a  new  or  improved 
technique.  All  future  revisions  to 
Appendix  1  will,  at  the  time  of 
publication  as  a  Notice  of  Proposed 
Rulemaking,  identify  those  listings 
specifying  new  or  improved  techniques. 
The  public  will,  thus,  not  only  be  given 
advance  notice  of  such  changes  but 
also,  will  be  given  the  opportunity  to 
Comment  on  the  changes  and  their  use 
as  new  or  improved  techniques. 
Additionally,  it  is  stated  in  the 
regulations  that  no  claims  would  be 
processed  under  this  exception  until  we 
publish  the  list  of  new  or  improved 
techniques  which  have  come  into  efiect 
since  1970. 

Comment-  Many  commenters  also 
said  that  the  revised  adult  (Part  A) 
listings  for  nonmental  impairments 
should  not  be  published  until  public 
hearings  are  held  or  they  are 
(re)pubUshed  as  a  Notice  of  Proposed 
Rulemaking. 

Response:  These  listings  were 
published  in  May  1982  as  a  proposed 
rule  and  revised  after  consideration  of 
public  comments  we  received  on  the 
proposal.  Because  of  the  care  that  is 
taken  in  developing  proposed  rules, 
incorporating  public  comments  and 
crafting  final  rules,  the  regulatory 
process  is  a  lengthy  one.  The  process  for 
the  revised  adult  listings  for  nonmental 
impairments  has  been  longer  than  most 
due  to  many  factors.  In  order  not  to 
delay  their  use  any  longer,  we  are, 
therefore,  proceeding  with  the  necessary 
action  to  publish  those  regulations  in 
final.  In  appreciation  of  the  fact  that 
some  time  has  passed  since  they  were 
first  subjected  to  public  scrutiny,  public 
comments  will  be  invited  upon  their 
publication.  These  comments,  if  any, 
will  be  considered  to  formulate  any 
subsequent  changes  that  we  may  decide 
to  make  in  the  listings. 

Comment  Several  commenters  felt 
that  the  proposed  rule  on  "advances  in 
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medical  or  vo  »tional  therapy  or 
technology"  aliould  be  revised  to  make  it 
clear  that  the  ^dividual  nust  have 
actually  reali]  ed  a  bcaefit  from  toch 
advances  whi  :b  haa  affected  the 
pcnoD'g  abilii  y  to  do  baeic  work 
activities  befc  re  this  exception  can 
apply. 

Response:  \  )/e  agree  and  have  made 
appropriate  dtanges  in  the  regulatory 
language  whi<  h  previously  stated  the 
advances  "xaa  y  favorably  affect"  the 
person's  abilii  y  to  do  work. 

Comment  £  everal  conunenters  asked 
how  the  "adv<  mces"  exception  would 
apply,  but  not  be  reflected  in  a  finding  of 
medical  improvement 

Response:  We  believe  that  most  cases 
in  which  this  Sxception  could  be 
applied,  medical  improvement  related  to 
the  person's  ability  to  do  work,  as 
deflned  in  the  revised  rules,  will  be 
found.  The  regulatory  language  has  been 
revised  to  reflect  the  very  limited  use  of 
this  exception|because  of  this  fact 

Comment:  A  few  commenters  asked  if 
claimants  cnrnently  undergoing  some 
advanced  meqical  therapy  or  vocational 
therapy,  but  not  yet  completing  their 
therapy,  wouli  I  come  under  this 
exception. 

Response:  T  'le  regulations  have  been 
revised  to  mal  e  it  clearer  how 
vocational  therapy  affects  a  person's 
ability  to  do  work  and  to  state  that 
where  the  pen  on  has  not  yet  completed 
a  course  of  tre  itment,  study  or  training, 
his  or  her  disa  lility  will  be  continued 
(unless  it  is  foijind  to  end  on  some  other 
grounds)  and  i  followup  scheduled  for 
the  expected  dompletion  of  the  therapy. 

5.  Miscellaneous  Concerns 

Comment-  Qne  commenter  stated  that 
the  proposed  liiles  do  not  take  into 
account  the  ccanbined  effects  of  age  and 
long  years  onjhe  disability  rolls. 

Response:  Ine  revised  regulatory 
language  now  inchtdes  clarifying 
language  whi^i  discusses  what  is  meant 
by  functional  capacity  for  basic  work 
activities,  andjtbe  relationship  between 
this  ci>nc«>pt,  impairment  severity  and  a 
person's  abili^  to  do  work.  This 
discussion  further  explains  that  special 
work  evaluation  or  other  appropriate 
testing  will  be  used  to  adequately  define 
the  functional  {capacity  of  an  older 
person  who  h^s  been  receiving 
disability  benifits  for  a  considerable 
period  of  timeJ 

Comment-  Several  conunenters  stated 
that  the  proposed  rules  did  not  consider 
a  beneficiary'^  rights  to  continued 
benefits  once  0n  the  rolls.  They  felt  a 
presumption  ojF  disability  should  be 
applied  until  c  iherwise  overturned. 

Response:  T  le  expressed  intent  of  the 
Congress  as  st  ated  in  the  report  of  the 


Conference  Committee  is  that  the 
continoing  disability  dedskm  shotild  be 
made  on  a  neutral  basis.  No  inference 
should  be  drawn  ttiat  disability 
continues  because  disability  was  once 
found  to  exist  or  that  disabiUty  ends 
because  the  issne  is  being  reviewed.  Ite 
regulatory  language  reflects  the 
language  used  in  this  report 

Comment  One  commenter  said  there 
shoold  be  a  requirement  that  a  defined 
amoont  of  improvement  needs  to  have 
taken  place,  not  just  "any  medical 
improvement." 

Response:  The  statutoiy  language 
says  ".  .  .  there  has  been  any  medical 
improvement  in  the  individDars 
impairment  or  combination  of 
impairments  (other  than  fmprovemenf 
not  related  to  the  individual's  ability  to 
work) .  .  ."  (emphasis  added).  The 
regnlatory  language  regarding  "any 
medical  improvement"  therefore,  comes 
directly  from  that  statute.  Of  course,  the 
evidence  must  also  show  that  the 
medical  improvement  is  related  to  the 
person's  ability  to  work  and  that  the 
person  is  also  now  able  to  engage  in 
SGA  before  disability  can  be  said  to 
have  ended.  Therefore,  several 
protections  exist  against  a  person's 
disability  ending  solely  because  of  a 
miniscule  amount  of  improvement  in  the 
severity  of  his  or  her  impairment(s). 

Comment  Several  commenters  asked 
questions  regarding  residual  functional 
capacity  (RFC)  assessments  in  specific 
situations.  One  commenter  asked  what 
would  be  done  if  an  RFC  was  not 
prepared,  but  should  have  been,  at  the 
time  of  the  most  recent  favwable 
medical  determination.  Others 
commented  that  if  a  person  met  or 
equaled  a  Usting,  it  meant  only  that  he 
or  she  is  deemed  unable  to  engage  in 
SGA,  not  that  the  person,  actually,  is 
unable  to  do  any  basic  woriic  activity  as 
the  proposed  rules  stated. 

Response:  The  regulatory  language 
has  been  expanded  to  clarify  what  is 
meant  by  functional  capacity  to  do  basic 
work  activities,  RFC  and  the 
relationship  to  the  ability  to  do  woric 
Additionally,  specific  language  has  been 
added  to  explain  that  we  will  now  make 
an  RFC  assessment  based  on  the 
medical  evidence  at  the  time  of  the  most 
recent  favorable  medical  determination 
if  the  RFC  was  not  made  previously,  but 
should  have  been.  Further,  we  must  find 
that  the  medical  improvement  is  related 
to  the  ability  to  do  work,  if  an  individual 
no  longer  meets  or  equals  the  same 
listing  under  which  he  or  she  was 
previously  found  disabled.  References  to 
a  person  whose  impairment(s)  meets  or 
equals  a  listing  being  unable  to  do  any 
basic  work  activities  have  been  deleted. 


Comment  Several  coramentwt  said 
that  references  to  work  activity  and 
functional  capacity  for  disabled  widows, 
widoiwers,  surviving  divorced  spouses 
and  title  XVI  disabled  children  was 
inappropriate  because  they  do  not  apply 
to  these  categories  of  claimants. 

Response:  The  emphasis  on  medical 
severity  in  the  darifying  revisione  made 
to  the  rules  has  removed  the  functional 
capacity  references  for  these  categories 
of  beneficiaries.  References  to  wcvk 
activity  remain,  bowevec,  and  are 
api»opriate.  Work  activity,  potentially, 
can  always  affect  continuing  disability 
regardless  of  the  category  of  beneficiary. 
Meeting  or  equaling  a  listing  is  deemed 
sufficient  to  preclude  any  gainful 
activity  but  only  in  the  absence  of 
evidence  to  the  contrary  such  as  the 
individual's  actual  performance  of  SGA. 

Comment  Two  commenters  fdt  the 
inclusion  of  actual  wotk  activity  at  the 
SGA  level  in  the  first  group  of 
exceptions  removed  the  protection  of 
the  trial  work  period. 

Response:  Language  in  the  prcqjoaad 
rules  states  that  the  exception  would 
operate  after  die  completion  of  the  trial 
work  period,  if  applicable.  This  language 
is  retained  in  the  current  roles. 

Additional  Change 

As  noted  above,  these  rules  have  been 
extensively  reorganized  and  rewritten  in 
answer  to  general  comments  that  the 
proposed  rules  were  difficult  to 
understand  and  lacked  clarity.  During 
the  process  of  rewriting  the  rules,  we 
noted  that  the  explanation  of  wdiat  is 
meant  by  "medical  conditicm"  was 
redtmdant  in  light  of  changes  to  other 
sections  of  the  rules.  The  terms  "medical 
condition,"  and  an  explanation  of  what 
is  meant  by  the  term  have,  therefore, 
been  removed  firom  the  revised  language 
of  this  regulation.  No  change  in  the 
,  intention  or  meaning  of  these  rules  is 
intended  by,  or  shoudd  be  inferred  fi'om. 
the  elimination  of  this  language. 

Revised  Rules  for  Certain  Medical 
Cessation  Cases  '■ 

These  regulations  on  month  of 
cessation  were  published  as  proposed 
rules  on  May  16, 1983  (46  FR  21070). 
Interested  parties  were  given  eo  days 
within  which  to  submit  comments.  We 
received  letters  from  six  sources.  Four  of 
the  writers  favored  the  proposed  change 
to  establish  the  month  in  which  a 
person's  disability  ceases  as  the  month 
in  which  we  mail  notice  of  the  cessation 
to  that  person.  One  writer  asked  that  we 
apply  this  new  policy  retroactively  as 
well  as  prospectively.  Two  of  the 
writers  si^gested  that  language  be 
added  to  the  regulations  requiring  that 
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there  be  no  doubt  ttiat  the  beneHcitiry  is 
aware  he  or  she  is  able  to  work  before  - 
benefits  are  ceased.  We  have  addressed 
these  comments,  as  well  as  others  that 
were  received,  below: 

Comment  One  writer  suggested  that 
this  new  policy  be  applied  retroactively 
as  well  as  prospectively.  The  commenter 
urged  us  to  apply  this  new  policy  in  all 
prior  instances  in  which  disability 
recipients  were  determined  to  have  been 
overpaid  benefits  because  their 
disabilities  were  found  to  have  ceased 
sometime  prior  to  their  receipt  of  the 
notice  of  the  cessation. 

Response:  Generally,  when  we 
administratively  adopt  a  new  policy  we 
apply  it  only  to  claims  on  which  a  flnal 
decision  has  not  been  made,  i.e..  we  will 
not  reopen  a  claim  to  apply  the  new 
policy  retroactively  where  the  original 
determination  was  correct  under  the 
policy  then  in  use. 

Accordingly,  when  we  implemented 
this  new  policy  in  March  1982  for 
determining  when  disability  ceases,  we 
decided  to  apply  it  to  all  disability 
claims  in  which  a  Hnal  decision  had  not 
been  made  and  to  those  claims  that 
were  reopened. 

Comment:  This  same  writer  feels  that, 
for  purpose  of  medical  cessation,  it 
would  be  more  appropriate  for  us  to  use 
the  date  on  which  an  individual  receives 
the  notice  of  termination  of  benefits 
rather  than  the  date  the  individual 
receives  the  advance,  notice  of  planned 
action.  The  writer  refers  to  the 
possibility  of  overpayments  resulting 
from  the  lapse  of  time  between  the  two 
notices. 

Response:  The  comment  incorrectly 
characterizes  the  new  policy  as 
establishing  the  month  the  individual 
receives  the  advance  notice  as  being  the 
month  disability  ceases.  Under  the  new 
rule,  the  month  diability  ceases 
generally  is  the  month  the  notice  is 
mailed,  not  received.  However,  SSA 
discontinued  the  separate  advance 
notice  in  medical  cessation  cases  under 
the  beneHt  continuation  provisions  of 
section  2  of  Pub.  L  97-455.  As  a  single 
notice  is  now  issued,  and  the  cessation 
date  coincides  with  the  date  this  notice 
is  mailed,  the  possibility  of 
overpayments  resulting  from  the  lapse 
of  time  between  two  notices  has  been 
eliminated. 

Comment:  Another  comment  was  that 
(he  exceptions  to  this  revised  cessation 
policy  (i.e..  where  we  cease  a  person's 
benefits  because  of  work  activity, 
failure  to  cooperate,  etc.)  should  apply 
only  where  it  can  be  established  that  the 
receipient  knew  that  he  or  she  was  no 
longer  disabled  for  benefit  purposes. 

Response:  These  changes  apply  only 
to  certain  cases  where  a  person's 


benefits  are  stopped  fur  certain  reasons. 
The  purpose  of  this  change  in  policy  is 
to  prevent  the  inequitable  retroactive 
termination  of  benefits  of  persons  who 
may  have  believed  in  good  faith  that 
their  disabilities  continued.  Persons 
whose  situations  fall  within  the 
exceptions  know  that  they  are  no  longer 
disabled  for  benefit  purposes.  Such 
persons  should  not  profit  from  a  policy 
change. 

Comment:  Several  writers  were 
concerned  with  the  exception  that 
applies  when  a  beneficiary's  physician 
tells  him  or  her  that  his  or  her  condition 
has  improved  or  that  he  or  she  is  able  to 
return  to  work. 

Response:  We  agree  with  this 
comment  and  we  have  revised  the 
pertinent  sections  to  state  that  there 
must  be  no  substantial  conflict  between 
the  physician's  and  the  beneficiary's 
statements  regarding  the  individual's 
awareness  of  his  or  her  residual 
functional  papacity  to  perform  work 
related  activities. 

Comment:  One  commenter  urged  us  to 
require  by  regulation  that  a  disability 
recipient  be  notified  as  to  how  we 
determined  the  date  on  which  his  or  her 
disability  ceased;  including  those  cases 
where  a  retroactive  determination  is  still 
appropriate. 

Response:  We  believe  that  under  the 
Administrative  Procedure  Act  such  a 
procedural  provision  can  be  included  in 
our  administrative  instructions. 
Accordingly,  our  current  POMS 
instructions  (DI  A01005.040C.1)  specify 
in  accordance  with  section  205(b)(i)  and 
1631(c)(1)  of  the  Social  Security  Act  {42 
U.S.C.  405(b)(1)  and  1383(c)(1))  that 
personalized  explanations  be  provided 
for  all  medical  cessations,  including 
those  cases  where  a  retroactive 
cessation  is  appropriate. 

Comment:  A  commenter  suggested 
that  these  regulations  should  address 
the  termination  of  the  benefits  of 
persons  who  refuse  to  cooperate  with 
efforts  by  a  vocational  rehabilitation 
agency  to  return  them  to  gainful  activity. 

Response:  The  only  purpose  of  these 
rules  is  to  revise  the  date  on  which 
disability  will  be  found  to  have  ended 
for  certain  persons  whose  disabilities 
ceased  for  medical  reasons.  While  the 
law  provides  for  stopping  payments  to  a 
person  who,  without  good  cause,  refuses 
to  accept  vocational  rehabilitation  (20 
CFR  404.422  and  416.1328).  no 
determination  is  made  in  those  cases  as 
to  whether  or  not  the  person's  disability 
has  ended.  We  feel  any  discussion  in 
these  rules  of  nonpayment  of  benefits 
for  reasons  other  than  the  cessation  of 
disability  would  be  inappropriate. 


Additional  Changes 

We  revised  the  last  sentence  of 
§  404.15a6(a)(4),  which  concerns  the 
evaluation  of  work  activity  of  statutory 
blind  persons  age  55  or  older,  to  show 
that  the  previous  work  activity  to  be 
evaluated  under  the  comparability 
provision  is  (he  work  (he  person  did 
prior  (o  age  55  or  prior  (o  becoming 
blind,  whichever  is  later:  rather  than 
earlier.  This  corrects  an  error  made 
several  years  ago  when  this  section  was 
rewritten  and  recodified.  This  change 
reflects  the  policy  used  when 
determining  if  the  work  done  by  a 
statutory  blind  person  age  55  or  over 
shows  that  he  or  she  is  able  to  do  SCA 
and  aligns  I  404.1586(a)(4)  with 
§  404.1585  which  discusses  when  such 
persons  may  be  eligible  for  a  (rial  work 
period.  In  addition,  we  have  added  to 
§  416.994(c)(6).  which  discusses  the 
month  in  which  we  will  find  a  person 
under  age  18  no  longer  disabled,  (wo 
excepdons  to  the  general  rule  that 
disability  will  not  be  found  to  have 
ended  earlier  (han  (he  mon(h  of  no(ice  to 
the  individual.  The  first  exception 
concerns  return  (o  full-time  work  with 
no  signincan(  medical  restrictions.  The 
second  exception  concerns  finding  that 
persons  who  fail  to  follow  prescribed 
treatment  that  can  be  expected  to 
restore  (he  ability  to  work  are  no  longer 
disabled.  These  two  exceptions  were 
discussed  in  S  416.994(b)  of  the  proposed 
rules  and  were  erroneously  left  out  of 
§  416.994(c)  when  it  was  published  as  a 
proposed  rule  on  May  16. 1983  (48  FR 
21970). 

Regulatory  Procedures 

Executive  Order  No.  12291 

Executive  Order  12291  requires  (hat  a 
regulatory  impact  analysis  be  performed 
for  any  "major  rule". 

This  is  a  major  rule,  as  defined  by 
Executive  Order  12291,  as  (he  program 
costs  Exceed  $100  million  or  more 
yearly.  Although  the  Secretary  has 
discretion  in  implementation,  all  viable 
alternatives  result  in  (he  same  cost. 
Therefore,  the  OfHce  of  Management 
and  Budget  has  waived  the  requirement 
of  Executive  Order  12291  that  a 
regulatory  impact  analysis  be  prepared. 

Paperwork  Reduction  Act  of  1980 

These  regulations  will  impose  no  new 
reporting  and  recordkeeping 
requirements  subject  (o  clearance  by  the 
Office  of  Management  and  Budget 

Regulatory  Flexibility  A  ct 

We  certify  that  these  regulations  will 
no(  have  a  significan(  impac(  on  a 
substantial  number  of  small  entities 
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since  they  primarily  affect  only 
individuals  receivmg  title  11  and  title 
XVI  benefits  becaf  m  of  disability.  Tbey 
will  have  some  eff^t  on  those  States 
which  supplement  Ithe  Federal  SSI 
benefit  and  those  itates  where 
Medicaid  eligibilitv  is  tied  to  SSI 
eligibility.  However,  a  regulatory 
flexibihty  analysisi  as  required  under 
Pub.  L  96-354.  the  Kegula  lory  Flexibility 
Act,  is  not  necesst^. 

(Catalog  of  Federal  [  omesttc  Assistance 
Program  No.  13.802.  INsability  Insurance;  No. 
13.807,  Supplemental  Security  Income 

Program) 

List  of  Subjects 
20  CFR  Part  404 

Administrative  i|ractice  and 
procedure. 

Death  benefits. 

Disability  benefits, 

Old-Age,  Survivi  >rs  and  Disability 
Insurance. 

20  CFR  Part  416 

Administrative  {practice  and 
procedure, 
Aged, 
Blind. 

Disability  benefiks 
Public  assistana ; 
Supplemental  Se  curity 

Dated:  Aagttst.  13, 
Mntlia  A.  McSteen, 
Acting  Commissionei 

Approved:  Septem  )er 
Margaret  M.  HMkler 
Secretory  of  Health  <fjd  Human  Services. 


progams, 
ity  Income  (SSI). 

1985. 

of  Social  Security. 
13, 1985. 


PART  404— (AMEIIDED] 

Part  404  of  Chap  er  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  :itation  for  Subpart  P 
of  Part  404  is  revisi  id  to  read  as  foUows: 

20 », 


4)2,' 
515 


Authority:  Sees. 
225,  and  1102  of  the 
amended:  42  U.S.C. 
425.  and  1302;  sees. 
96-265.  sees.  2  and  5 
U.S.C.  A2\  and  423. 

2.  Section  404.151)1 
revising  paragraph  i 
follows: 


205.  216,  221,  222,  223. 
^ocial  Security  Act,  as 
405,  416,  421, 422. 423, 
(a)  and  (c]  of  Pub.  L 
)f  Pub.  L  98-480.  42 


is  amended  by 
(d)  and  (j)  to  read  as 


§404.1501    Scope  <f  subpart 

*  •        «        *        • 

(d)  Our  general  i  tiles  on  evaluating 
disability  if  you  ar ;  filing  a  new 
apphcation  are  sta  led  in  9§  404.1520 
through  404.1523.  V  /e  describe  the  steps 
that  we  go  through:  and  the  order  in 
which  they  are  considered. 

*  •        *        •  I     * 

(j)  Our  rules  on  ij^hen  disability 
continues  and  stopfs  are  contained  in 


S§  404.1579  and  404.1588  through 
404.1598.  We  explain  what  your 
responsibilities  are  in  telling  us  of  any 
events  that  may  cause  a  change  in  your 
disability  status,  when  you  may  have  a 
trial  work  period,  and  when  we  will 
review  to  see  if  you  are  stiD  disabled. 
We  also  explain  how  we  consider  the 
issue  of  medical  improvement  (and  the 
exceptions  to  medical  improvement)  in 
deciding  whether  you  are  still  disabled. 
***** 

3.  Section  404.1511  is  revised  to  read 
as  follows: 

$404.1511    Definition  of  a  dtariiNng 

linpalnnent 

(a)  Disabled  workers  and  persona 
disabled  since  childhood.  If  you  are 
entitled  to  disability  cash  benefits  as  a 
disabled  worker  or  to  child's  insurance 
benefits,  a  disabling  impairment  is  an 
impairment  (or  combination  of 
impairments]  which,  of  itself,  is  so 
severe  that  it  meets  or  equals  a  set  of 
criteria  in  the  Listing  of  Impairments  in 
Appendix  1  of  this  subpart  or  which, 
when  considered  with  your  age, 
education  and  work  experience,  would 
result  in  a  finding  that  you  are  disabled 
under  S  404.1594.  In  determining 
whether  you  have  a  disabling 
impairment,  earnings  are  not 
considered. 

(b)  Disabled  widows,  widowers  and 
surviving  divorced  spouses.  If  you  are 
entitled  to  disability  benefits  as  a 
disabled  widow,  widower,  or  surviving 
divorced  spouse,  a  disabling  impairment 
is  an  impairment  (or  combination  of 
impairments)  which,  of  itself,  is  so 
severe  that  it  meets  or  equals  a  set  of 
criteria  in  the  Listing  of  Impairments  in 
Appendix  1  of  this  subpart  or  would 
result  in  a  finding  that  you  are  disabled 
under  §  404.1579.  In  determining 
whether  yoo  have  a  disabling 
impairment,  earnings  are  not 
considered. 

4.  Section  404.1579  is  revised  to  read 
as  follows: 

§404.1579    How w«w« decide wtiellMr 
your  dieabWty  continues  or  ends. 

(a)  General.  If  you  are  entitled  to 
disability  benefits  as  a  disabled  widow, 
widower,  or  surviving  divorced  spouse, 
there  are  a  number  of  factors  we 
consider  in  deciding  whether  your 
disability  continues.  We  must  determine 
if  there  has  been  any  medical 
improvement  in  your  impairment(s)  and, 
if  so,  whether  this  medical  improvement 
is  related  to  your  ability  to  work.  If  your 
impainnent(s)  has  not  so  medically 
improved,  we  must  addreas  whether  one 
or  more  exceptions  applies.  If  medical 
improvement  related  to  your  ability  to 
work  has  not  occurred  and  no  exception 


applies,  your  benefits  will  continue. 
Even  where  medical  improvement 
related  to  your  ability  to  work  has 
occurred  or  an  exception  applies,  in 
most  cases  (see  paragraph  (e)  of  this 
section  for  exceptions)  before  we  can 
find  that  you  are  no  longer  disabled,  we 
must  also  show  that  your  impainnent(s), 
as  shown  by  current  medical  evidence, 
is  no  longer  deemed,  under  Appendix  1 
of  this  subpart,  sufficient  to  preclude 
you  from  engaging  in  gainful  activity. 

(b)  Terms  and  definitions.  There  are 
several  terms  and  definitions  which  are 
important  to  know  in  order  to 
understand  how  we  review  yonr  claim 
to  determine  whether  your  disability 
continues. 

(1)  Medical  improvement  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  your  impainnent(s) 
which  was  present  at  the  time  of  the 
most  recent  favorable  medical  decision 
that  you  were  disabled  or  continued  to 
be  disabled.  A  determination  that  there 
has  been  a  decrease  in  medical  severity 
must  be  based  on  changes 
(improvement)  in  the  symptoms,  signs 
and/or  laboratory  findings  (see 
S  404.1528)  associated  with  your 
impairment(s). 

Example  1:  You  were  awarded  disability 
benefits  due  to  a  herniated  nucleus  pulposus 
which  was  determined  to  equal  the  level  of 
severity  contemplated  by  Listing  1.05.C.  At 
the  time  of  our  prior  favorable  decision,  you 
had  had  a  laminectomy.  Postoperatively,  a 
myelogram  still  showed  evidence  of  a 
persistent  deficit  in  your  lumbar  spine.  Yon 
had  pain  in  your  back,  and  pain  and  a 
burning  sensation  in  your  right  foot  and  leg. 
There  were  no  musc^  weakness  or 
neurological  changes  and  a  modest  decrease 
in  motion  in  your  back  and  leg.  When  %ve 
reviewed  your  claim  your  treating  physk:ian 
reported  that  he  had  seen  you  regularly  every 
2  to  3  months  for  the  past  2  years.  No  further 
myelograms  had  been  done,  complaints  of 
pain  in  the  back  and  right  leg  continued 
especially  on  sitting  or  standing  for  more 
than  a  short  period  of  time.  Your  doctor 
further  reported  a  moderately  decreased 
range  of  motion  in  your  back  and  right  leg, 
but  again  no  muacie  atrophy  or  neurological 
changes  were  reported.  Medical  improvement 
has  not  occurred  because  there  has  been  no 
decrease  in  the  severity  of  your  back 
impairment  as  shown  by  changes  in 
symptoms,  signs,  or  laboratory  findings. 

Example  2:  You  were  awarded  disability 
benefits  due  to  rheumatoid  arihritis  of  a 
severity  as  described  in  Listing  1.02  of 
Appendix  1  of  this  subpart.  At  the  time, 
laboratory  findings  were  positive  for  this 
condition.  Your  doctor  reported  persistent 
swelling  and  tenderness  of  your  fingers  and 
wrists  and  that  you  complained  of  )oint  pain. 
Current  medical  evidence  shows  that  while 
laboratory  tests  are  still  positive  for 
rheumatoid  arthritis,  your  impairment  has 
responded  favorably  to  therapy  so  that  for 
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the  last  year  your  fingers  and  wrrlsU  have  not 
been  lignificantly  swollen  or  painful  Medical 
improvement  has  occurred  because  there  has 
been  a  decrease  in  the  severity  of  your 
impairment  as  documented  by  the  current 
sjrniptoms  and  signs  reported  by  your 
physician.  Although  your  impairment  is 
subiect  to  temporary  remissions  and 
exacerbations  the  improvement  that  haa 
occurred  has  been  sustained  long  enough  to 
permit  a  finding  of  medical  Improvement.  We 
would  then  determine  if  this  medical 
improvement  is  related  to  your  ability  to 
work. 

(2)  Determining  whether  medical 
improvement  is  related  to  your  ability  to 
work.  If  medical  improvement  has 
occurred  and  the  severity  of  the  prior 
impairment(8)  no  longer  meets  or  equals 
the  listing  section  which  was  used  in 
making  our  most  recent  favorable 
decision,  we  wiU  find  that  the  medical 
improvement  was  related  to  your  ability 
to  work.  We  make  this  finding  because 
the  criteria  in  Appendix  1  of  this  subpart 
are  related  to  ability  to  work  because 
they  reflect  impairments  which  are 
considered  severe  enough  to  prevent  a 
person  from  doing  any  gainful  work.  We 
must,  of  course,  also  establish  that 
considering  all  of  your  current 
impairments  not  just  those  which 
existed  at  the  time  of  the  most  recent 
prior  favorable  medical  decision,  yoiu> 
condition  does  not  meet  or  equal  the 
requirements  of  Appendix  1  before  we 
could  find  that  your  disability  has 
ended.  If  there  has  been  any  medical 
improvement  in  your  impairment(s),  but 
it  is  not  related  to  your  ability  to  do 
woric  and  none  of  the  exceptions 
appUes,  your  benefits  will  be  continued. 

(3)  Determining  whether  your 
impairmentfs)  ia  deemed,  under 
Appendix  1  of  this  subpart,  sufficient  to 
preclude  you  from  engaging  in  gainful 
activity.  Even  where  medical 
improvement  related  to  your  ability  to 
work  has  occurred  or  an  exception 
applies,  in  most  cases  before  we  can 
find  that  you  are  no  longer  disabled,  we 
must  also  show  that  your  impairment(s) 
is  no  longer  deemed,  under  Appendix  1 
of  this  subpart,  sufficient  to  preclude 
you  from  engaging  in  gainful  activity.  All 
current  impairments  will  be  considered, 
not  just, the  impairment(s)  present  at  the 
time  of  oiu-  most  recent  favorable 
determination.  Sections  404.1525, 
404.1526,  and  404.1578  set  out  how  we 
will  decide  whether  your  impairment(s) 
meets  or  equals  the  requirements  of 
Appendix  1  of  this  subpart. 

(4)  Evidence  and  basis  for  our 
decision.  Ovi  decisions  imder  this 
section  will  be  made  on  a  neutral  basis 
without  any  initial  inference  as  to  the 
presence  or  absence  of  disability  being 
drawn  from  the  fact  that  you  have 
previously  been  detennined  to  be 


disabled.  We  will  consider  all  evidence 
you  submit,  as  well  as  all  evidence  we 
obtain  from  your  treating  physician(s] 
and  othw  medical  or  nonmedical 
sources.  What  constitutes  "evid«ice" 
and  our  procedures  for  obtaining  it  are 
set  out  in  S  S  404.1512  through  404.151& 
Our  determination  regarding  whether 
your  disability  continues  will  be  made 
on  the  basis  of  the  weight  of  the 
evidence. 

(5)  Point  of  comparison.  For  ptuposes 
of  determining  whether  medical 
improvement  has  occurred,  we  will 
compare  the  current  severity  of  that 
impairment(s]  which  was  present  at  the 
time  of  the  most  recent  favorable 
medical  decision  that  you  were  disabled 
or  continued  to  be  disabled  to  the 
medical  severity  of  that  impairment(8]  at 
that  time.  If  medical  improvement  has 
occurred,  we  will  determine  whether  the 
medical  improvement  is  related  to  your 
ability  to  do  work  based  on  this 
previously  existing  impairment(s).  The 
most  recent  favorable  medical  decision 
is  the  lastest  decision  involving  a 
consideration  of  the  medical  evidence 
and  the  issue  of  whether  you  were 
disabled  or  continued  to  be  disabled 
which  became  final. 

(c)  Determining  medical  improvement 
and  its  relationship  to  your  ability  to  do 
work.  Paragraphs  (b]  (1)  and  (2)  of  this 
section  discuss  what  we  mean  by 
medical  improvement  and  how  we 
determine  whether  medical 
improvement  is  related  to  your  ability  to 
work. 

(1)  Medical  improvement  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  impairment(s) 
present  at  the  time  of  Uie  most  recent 
favorable  medical  decision  that  you 
were  disabled  or  continued  to  be 
disabled.  Whether  medical  improvement 
has  occurred  is  determined  by  a 
comparison  of  prior  and  current  medical 
evidence  which  must  show  that  there 
have  been  changes  (improvement)  in  the 
symptoms,  signs  or  laboratory  findings 
associated  with  that  impairment(s). 

(2)  Determining  whether  medical 
improvement  is  related  to  ability  to 
work.  If  there  is  a  decrease  in  medical 
severity  as  shown  by  the  signs, 
symptoms  and  laboratory  findings,  we 
then  must  determine  if  it  is  related  to 
your  ability  to  do  work,  as  explained  in 
paragraph  (b)(2)  of  this  section.  In 
determining  if  the  medical  improvement 
that  has  occurred  is  related  to  your 
ability  to  woric,  we  will  assess  whether 
the  previously  existing  impairments  still 
meet  or  equal  the  level  of  severity 
contemplated  by  the  same  listing  section 
in  Appendix  1  of  this  subpart  which  was 
used  in  making  our  most  recent 
favorable  decision.  Appendix  1  of  this 


subpart  describes  impairments  which,  if 
severe  enough,  affect  a  person's  ability 
to  work.  If  the  Appendix  level  of 
severity  is  met  or  equaled,  the  individual 
is  deemed,  in  the  absence  of  evidence  of 
the  contrary,  to  be  unable  to  engage  in 
gainful  activity.  If  there  has  been 
medical  improvement  to  the  degree  that 
the  requirement  of  the  listing  section  is 
no  longer  met  or  equaled,  then  the 
medical  improvement  is  related  to  your 
ability  to  work.  Unless  an  objective 
assessment  shows  that  the  listing 
requirement  is  no  longer  met  or  equaled 
based  on  actual  changes  shown  by  the 
medical  evidence,  the  medical 
improvement  that  has  occurred  will  not 
be  considered  to  be  related  to  your 
ability  to  woric. 

(3)  Prior  file  cannot  be  located.  If  the 
prior  file  (»nnot  be  located,  we  will  first 
determine  whether  your  current 
impaiment(s)  is  deemed,  under 
Appendix  1  of  this  subpart,  sufficient  to 
preclude  you  from  engaging  in  gainful 
activity.  (In  this  way,  we  will  be  able  to 
determine  that  your  disability  continues 
at  the  earliest  time  without  addressing 
the  issue  of  reccmstnicting  prior 
evidence  which  can' be  a  lengthy 
process.)  If  so,  your  benefits  will 
continue  unless  one  of  the  second  group 
of  exceptions  applies  (see  paragraph  (e) 
of  this  section).  If  not  we  will  determine 
whether  an  attempt  should  be  made  to 
reconstruct  those  portions  of  the  file  that 
were  relevant  to  our  most  recent 
favorable  medical  decision  (e.g.,  medical 
evidence  from  treating  soiut:es  and  the 
results  of  consultative  examinations). 
This  determination  will  consider  the 
potential  availability  of  old  records  in 
light  of  their  age,  whether  the  source  of 
the  evidence  is  still  in  operation,  etc: 
and  whether  reconstruction  efforts  will 
yield  a  {X)mplete  record  of  the  basis  for 
the  most  recent  favorable  medical 
decision.  If  relevant  parts  of  the  prior 
record  are  not  reconstructed  either 
because  it  is  determined  not  to  attempt 
reconstruction  or  because  such  efforts 
fail,  medical  improvement  (»nnot  be 
found.  The  documentation  of  your 
current  impairments  will  provide  a  basis 
for  any  futtue  reviews.  If  the  missing  file 
is  later  foimd,  it  may  serve  as  a  basis  for 
reopening  any  decision  under  this 
section  in  accordance  with  the  rules  in 

S  404.988. 

(4)  Impairmentfs)  subject  to 
temporary  remission.  In  some  cases  the 
evidence  shows  that  an  individual's 
impairment  is  subject  to  temporary 
remission.  In  assessing  whether  medi(»l 
improvement  has  occurred  in  persons 
with  this  type  of  impairment  we  will  be 
careful  to  consider  the  longitudinal 
history  of  the  impairment(s),  including 


50128         Fedenl  Register  /  Vol.  sa  No.  235  /  Friday,  December  6.  1985  /  Rules  and  Regulations 


the  occurrence  of  pi  lor  remissions,  and 


prospects  for  future 


worsening  of  the 


impairnient(s).  Impiovement  in  such 
impairments  that  is  only  temporary  will 
not  warrant  a  flndiag  of  medical 
improvement.  I 

(5)  Applicable  listing  has  been  revised 
since  the  most  recept  favorable  medical 
decision.  When  determining  whether 
any  medical  improvement  is  related  to 
your  ability  to  worU,  we  use  the  same 
listing  section  in  Appendix  1  of  this 
subpart  which  was  used  to  make  our 
prior  favorable  decision.  We  will  use  the 
listing  as  it  appeared  at  the  time  of  the 
prior  decision,  ever  where  the 
requirement(s)  of  tli  e  listing  was 
subsequently  chanded.  The  current 
revised  listing  requirement  will  be  used 
if  we  determine  that  you  have  medically 
improved  and  it  is  i  ecessary  to 
determine  whether  iTou  are  now 
considered  unable  I  q  engage  in  gainful 
activity. 

(d)  First  group  of  exceptions  to 
medical  improveme  nL  The  law  provides 
for  certain  limited  s  tuations  when  your 
disability  can  be  found  to  have  ended 
even  though  medica  I  improvement  has 
not  occurred,  if  you  -  impairment(s)  is  no 
longer  considered.  i  nder  Appendix  1  of 
this  subpart,  sufficient  to  preclude  you 
from  engaging  in  ga  nful  activity.  These 
exceptions  to  medioal  improvement  are 
intended  to  provide  a  way  of  finding 
that  a  person  is  no  longer  disabled  in 
those  limited  situations  where,  even 
though  there  has  been  no  decrease  in 
severity  of  the  impa  irment(s).  evidence 
shows  that  the  pers  ins  should  no  longer 
be  considered  disal  led  or  never  should 
have  been  considered  disabled.  If  one  of 
these  exceptions  aptolies,  before  we  can 
find  you  are  no  lonner  disabled,  we  must 
also  show  that,  taki  ig  all  your  current 
impairment(s)  into  i  iccount.  not  just 
those  that  existed  at  the  time  of  our 
most  recent  favorab  le  medical  decision, 
your  impairment(s)  s  no  longer  deemed, 
under  Appendix  1  of  this  subpart, 
sufficient  to  precluoe  you  from  engaging 
in  gainful  activity.  As  part  of  the  review 
process,  you  will  be|  asked  about  any 
received  or  are 
ers  and  the 
s  a  result  as  well  as 
ill  serve  as  the  basis 


medical  therapy  yoi 
receiving.  Your  ans 
evidence  gathered 
all  other  evidence. 


for  the  fmding  that  an  exception  does  or 
does  not  apply. 

(1)  Substantial  ev  idence  shoves  that 
your  are  the  benefit  iary  of  advances  in 
medical  therapy  or  technology  (related 
to  your  ability  to  wi  }rk).  Advances  in 
medical  therapy  or  echnology  are 
improvements  in  tn  atment  or 
rehabilitative  methi  ds  which  have 
favorably  a^ected  the  severity  of  your 
impairment(s].  We  Will  apply  this 


exception  when  substantial  evidence 
shows  that  you  have  been  the 
beneficiary  of  services  which  reflect 
these  advances  and  they  have  favorably 
a^ected  the  severity  of  your 
impairment(s).  This  decision  will  be 
based  on  new  medical  evidence.  In 
many  instances,  an  advanced  medical 
therapy  or  technology  will  result  in  a 
decrease  in  severity  as  shown  by 
symptoms,  signs  and  laboratory  findings 
which  will  meet  the  definition  of 
medical  improvement  This  exception 
will,  therefore,  see  very  limited 
application. 

(2)  Substantial  evidence  shows  that 
based  on  new  or  improved  diagnostic  or 
evaluative  techniques  your 
impairment(s)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  favorable  decision. 
Changing  methodologies  and  advances 
in  medical  and  other  diagnostic  or 
evaluative  techniques  have  given,  and 
will  continue  to  give,  rise  to  improved 
methods  for  measuring  and  documenting 
the  effect  of  various  impairments  on  the 
ability  to  do  work.  Where,  by  such  new 
or  improved  methods,  substantial 
evidence  shows  that  your  impairment(8) 
is  not  as  severe  as  was  determined  at 
the  time  of  our  most  recent  favorable 
medical  decision,  such  evidence  may 
serve  as  a  basis  for  finding  that  you  are 
no  longer  disabled,  if  your  impairment(8) 
is  no  longer  deemed,  under  Appendix  1 
of  this  subpart,  sufficient  to  preclude 
you  from  engaging  in  gainful  activity.  In 
order  to  be  used  under  this  exception, 
however,  the  new  or  improved 
techniques  must  have  become  generally 
available  after  the  date  of  our  most 
recent  favorable  medical  decision. 

(i)  How  we  will  determine  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  New  or  improved 
diagnostic  techniques  or  evaluations 
will  come  to  our  attention  by  several 
methods.  In  reviewing  cases,  we  often 
become  aware  of  new  techniques  when 
their  results  are  presented  as  evidence. 
Such  techniques  and  evaluations  are 
also  discussed  and  acknowledged  in 
medical  literature  by  medical 
professional  groups  and  other 
governmental  entities.  Through  these 
sources,  we  develop  listings  of  new 
techniques  and  when  they  become 
generally  available.  For  example,  we 
will  consult  the  Health  Care  Financing 
Administration  for  its  experience 
regarding  when  a  technique  is 
recognized  for  payment  under  Medicare 
and  when  they  began  paying  for  the 
technique. 

(ii)  How  you  will  know  which 
methods  are  new  or  improved 


techniques  and  when  they  become 
generally  available.  We  will  let  you 
know  which  methods  we  consider  to  be 
new  or  improved  techniques  and  when 
they  become  available  through  two 
vehicles. 

(A)  Some  of  the  future  changes  in  the 
Listing  of  Impairments  in  Appendix  1  of 
this  subpart  will  be  based  on  new  or 
improved  diagnostic  or  evaluative 
techniques.  Such  listing  changes  will 
clearly  state  this  fact  as  they  are 
published  as  Notices  of  Proposed 
Rulemaking  and  the  new  or  improved 
technique  will  be  considered  generally 
available  as  of  the  date  of  the  final 
publication  of  that  particular  listing  in 
the  Federal  Register. 

(B)  A  cumulative  list  since  1970  of 
new  or  improved  diagnostic  techniques 
or  evaluations,  how  they  changed  the 
evaluation  of  the  applicable  impairment 
and  the  month  and  year  they  became 
generally  available,  will  be  published  in 
the  Notices  section  of  the  Federal 
Register.  Included  will  be  any  changes 
in  the  Listing  of  Impairments  published 
in  the  Code  of  Federal  Regulations  since 
1970  which  are  reflective  of  new  or 
improved  techniques.  No  cases  will  be 
processed  under  this  exception  until  this 
ciunulative  listing  is  so  published. 
Subsequent  changes  to  the  list  will  be 
published  periodically.  The  period  will 
be  determined  by  the  volume  of  changes 
needed. 

Example:  The  electrocardiographic 
exercise  test  has  replaced  the  Master's  2-Btep 
test  as  a  measurement  of  heart  function  since 
the  time  of  your  last  favorable  medical 
decision.  Current  evidence  could  show  that 
your  condition,  which  was  previously 
evaluated  based  on  the  Master's  2-8tep  test, 
is  not  now  as  disabling  as  was  previously 
thought.  If,  taking  all  your  current 
impairments  into  account,  you  are  now  able 
to  engage  in  gainful  activity,  this  exception 
would  be  used  to  find  that  you  are  no  longer 
disabled  even  if  medical  improvement  has 
not  occurred. 

(3)  Substantial  evidence  demonstrates 
that  any  prior  disability  decision  was  in 
error.  We  will  apply  the  exception  to 
medical  improvement  based  on  error  if 
substantial  evidence  (which  may  be 
evidence  on  the  record  at  the  time  any 
prior  determination  of  the  entitlement  to 
benefits  based  on  disability  was  made, 
or  newly  obtained  evidence  which 
relates  to  that  determination) 
demonstrates  that  a  prior  determination 
was  in  error.  A  prior  determination  will 
be  found  in  error  only  if: 

(i)  Substantial  evidence  shows  on  its 
face  that  the  decision  in  question  should 
not  have  been  made  (e.g.,  the  evidence 
in  your  file  such  as  pulmonary  function 
study  values  was  misread  or  an 
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adjudicative  standard  such  as  a  listing 
in  Appendix  1  of  this  subpart  was 
misapplied). 

Example:  You  were  granted  benefits  when 
it  was  determined  (hat  your  epilepsy  met 
Listing  11.02.  This  listing  calls  for  a  Hnding  of 
major  awtor  seizures  more  frequently  than 
once  a  month  as  documented  by  EEC 
evidence  and  by  a  detailed  description  of  a 
typical  seizure  pattern.  A  history  of  either 
diurnal  episodes  or  nocturnal  episodes  with 
residuals  interfering  with  daily  activities  is 
also  required.  On  review,  it  is  found  that  a 
history  of  the  frequency  of  your  seizures 
showed  that  they  occurred  only  once  or  twice 
a  year.  The  prior  decision  would  be  found  to 
be  in  error,  and  whether  you  were  still 
considered  to  Im  disabled  would  be  based  on 
whether  your  current  impairment(8)  meets  or 
equals  the  requirements  of  Appendix  1  of  this 
subpart. 

(ii)  At  the  time  of  the  prior  evaluation, 
required  and  material  evidence  of  the 
severity  of  your  impairment(s)  was 
missing.  That  evidence  becomes 
available  upon  review,  and  substantial 
evidence  demonstrates  that  had  such 
evidence  been  present  at  the  time  of  the 
prior  determination,  disability  would  not 
have  been  found. 

(iii)  Substantial  evidence  which  is 
new  evidence  which  relates  to  the  prior 
determination  (of  allowance  or 
continuance)  refutes  the  conclusions 
that  were  based  upon  the  prior  evidence 
(e.g.,  a  tumor  thought  to  be  malignant 
was  later  shown  to  have  actually  been 
benign).  Substantial  evidence  must 
show  that  had  the  new  evidence  (which 
relates  to  the  prior  determination)  been 
considered  at  the  time  of  the  prior 
decision,  the  claim  would  not  have  been 
allowed  or  continued.  A  substitution  of 
current  judgment  for  that  used  in  the 
prior  favorable  decision  will  not  be  the 
basis  for  applying  this  exception. 

Example:  You  were  previously  granted 
disability  benefits  on  the  basis  of  diabetes 
meUitus  which  the  prior  adjudicator  believed 
was  equivalent  to  the  level  of  severity 
contemplated  in  the  Listing  of  bnpairments. 
The  prior  record  shows  that  you  had  "brittle" 
diabetes  for  which  you  were  taking  insulin. 
Your  urine  was  3+  for  sugar,  and  you  alleged 
occasional  hypoglycemic  attacks  caused  by 
exertion.  On  review,  symptoms,  signs  and 
lat>oratory  findings  are  unchanged.  The 
current  adjudicator  believes,  however,  that 
your  impairment  does  not  equal  the  severity 
contemplated  by  the  listings.  Error  cannot  be 
found  t>ecause  it  would  represent  a 
substitution  of  current  judgment  for  that  of 
the  prior  adjudicator  that  your  impairment 
equaled  a  listing. 

(iv)  The  exception  for  error  will  not  be 
applied  retroactively  under  the 
conditions  set  out  above  unless  the 
conditions  lor  reopening  the  prior 
decision  (see  {  404.088)  are  met 

(4)  You  are  currently  engaging  in 
substantial  gainful  activity.  If  you  are 


currently  engaging  in  substantial  gainful 
activity  before  we  determine  whether 
you  are  no  longer  disabled  because  of 
your  work  activity,  we  will  consider 
whether  you  are  entitled  to  a  trial  work 
period  as  set  out  in  {  404.1592.  We  will 
find  that  your  disability  has  ended  in  the 
month  in  which  you  demonstrated  your 
ability  to  engage  in  substantial  gainM 
activity  (following  completion  of  a  trial 
work  period,  where  it  applies).  This 
exception  does  not  apply  in  determining 
whether  you  continue  to  have  a 
disabling  impairment(s)  (9  404.1511)  for 
purposes  of  deciding  your  eligibility  for 
a  reentitlement  period  (S  404.1592a). 
(e)  Second  group  of  exceptions  to 
medical  improvement.  In  addition  to  the 
first  group  of  exceptions  to  medical 
improvement,  the  following  exceptions 
may  result  in  a  determination  that  you 
are  no  longer  disabled.  In  these 
situations  the  decision  will  be  made 
without  a  determination  that  you  have 
medically  improved  or  can  engage  in 
gainful  activity. 

(1)  A  prior  determination  was 
fraudulently  obtained.  If  we  find  that 
any  prior  favorable  determination  was 
obtained  by  fraud,  we  may  find  that  you 
are  not  disabled.  In  addition,  we  may 
reopen  your  claim  tuider  the  rules  in 
S404.9Ba 

(2)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if  you 
fail  (without  good  cause)  to  do  what  we 
ask.  Section  404.911  discusses  how  we 
will  decide  whether  you  have  good 
cause  for  failure  to  cooperate.  The 
month  in  which  your  disability  ends  will 
be  the  first  month  in  which  you  failed  to 
do  what  we  asked. 

(3)  We  are  unable  to  find  you.  If  there 
is  a  question  about  whether  you 
continue  to  be  disabled  and  we  are 
unable  to  find  you  to  resolve  the 
question,  we  will  determine  that  your 
disability  has  ended.  The  month  your 
disability  ends  will  be  the  first  month  in 
which  the  question  arose  and  we  could 
not  find  you. 

(4)  You  fail  to  follow  prescribed 
treatment  which  would  be  expected  to 
restore  your  ability  to  engage  in  gainful 
activity.  If  treatment  has  been 
prescribed  for  you  which  would  be 
expected  to  restore  your  ability  to  work. 
you  must  follow  that  treatment  in  order 
to  be  paid  benefits.  If  you  are  not 
following  diat  treatment  and  you  do  not 
have  good  cause  for  failing  to  follow 
that  treatment,  we  will  find  that  your 
disability  has  ended  (see  i  404.1530(c)}. 
The  month  your  disability  ends  will  be 


the  first  month  in  which  you  failed  to 
follow  the  prescribed  treatment 

(f)  Evaluation  Steps.  To  assure  that 
disability  reviews  are  carried  out  in  a 
uniform  manner,  that  decisions  of 
continuing  disability  can  be  made  in  the 
most  expeditious  and  administratively 
efiicient  way,  and  that  any  decisions  to 
stop  disability  benefits  is  made 
objectively,  neutrally  and  are  fully 
documented,  we  will  follow  specific 
steps  in  reviewing  the  question  of 
whether  your  disability  continues.  Our 
review  may  stop  and  bienefits  may  be 
continued  at  any  point  if  we  determine 
there  is  sufficient  evidence  to  find  that 
you  are  still  unable  to  engage  in  gainful 
activity.  Tlie  steps  are: 

(1)  Are  you  engaging  in  substantial 
gainJFul  activity?  If  you  are  (and  any 
applicable  trial  work  period  has  been 
completed),  we  will  find  disability  to 
have  ended. 

(2)  If  you  are  not,  has  there  been 
medical  improvement  as  defined  in 
paragraph  (b)(1)  of  this  section?  If  there 
has  been  medical  improvement  as 
shown  by  a  decrease  in  medical 
severity,  see  step  (3).  If  there  has  been 
no  decrease  in  medical  severity,  there 
has  been  no  medical  Improvement,  (see 
step  (4).) 

(3)  If  there  has  been  medical 
improvement  we  must  determine  (in 
accordance  with  paragraph  (b)(2)  of  this 
section)  whether  it  is  related  to  your 
ability  to  woric.  If  medical  improvement 
is  not  related  to  your  ability  to  do  work, 
see  step  (4).  If  medical  improvement  is 
related  to  yovi  ability  to  do  work,  see 
step  (5). 

(4)  If  we  found  at  step  (2)  that  there 
has  been  no  medical  improvement  or  if 
we  found  at  step  (3)  that  the  medical 
improvement  is  not  related  to  your 
ability  to  work,  we  consider  whether 
any  of  the  exceptions  in  paragraphs  (d) 
and  (e)  of  this  section  apply.  If  none  of 
them  apply,  your  disability  will  be  found 
to  continue.  If  one  of  the  first  group  of 
exceptions  to  medical  improvement  (see 
paragraph  (d)  of  this  section)  applies, 
we  will  proceed  to  step  (5).  If  an 
exception  from  the  second  group  of 
exceptions  to  medical  improvement 
applies,  your  disability  will  be  found  to 
have  ended.  The  second  group  of 
exceptions  to  medical  improvement  may 
be  considered  at  any  point  in  this 
process. 

(5)  If  medical  improvement  is  related 
to  your  ability  to  work  or  if  one  of  the 
first  group  of  exceptions  to  medical 
improvement  applies,  we  will  determine 
(considering  all  your  impairments) 
whether  the  requirements  of  Appendix  1 
of  this  subpart  are  met  or  equaled.  If 
your  impairment(s)  meets  or  equals  the 
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requirements  of  A  jpendix  1  of  this 
subpart,  your  disa  lility  will  be  found  to 
continue.  If  not,  yaur  disability  will  be 
found  to  have  ended. 

(g)  The  month  ik  which  we  will  find 
you  are  no  longer  disabled.  If  the 
evidence  shows  that  you  are  no  longer 
disabled,  we  will  ind  that  your 
disability  ended  b  i  the  earliest  of  the 
following  months-  - 

(1)  The  month  tlie  evidence  shows  you 
are  no  longer  disabled  under  the  rules 
set  out  in  this  seel  on,  and  you  were 
disabled  only  for  1 1  specified  period  of 
time  in  the  past: 

(2)  The  month  tl  e  evidence  shows  you 
are  no  longer  disa  iled  under  the  rules 
set  out  in  this  section,  but  not  earUer 
than  the  month  in  which  we  mail  you  a 
notice  saying  that  the  information  we 
have  shows  that  ypu  are  not  disabled: 

(3}  The  month  ill  which  you 
demonstrated  you  *  ability  to  engage  in 
substantial  gainfu  activity  (following 
completion  of  a  trial  work  period); 
however,  we  may  pay  you  benefits  for 
certain  months  in  and  after  the 
reentitlement  periad  which  follows  the 
trial  work  period.  (See  S  404.1592  for  a 
discussion  of  the  tfial  work  period, 
S  404.1592a  for  a  dscussion  of  the 
reentitlement  period,  and  §  404.337  for 
when  your  benefit)  will  end.): 

(4)  The  month  in  which  you  return  to 
full-time  work,  wiii  no  significant 
medical  restrictioits  and  acknowledge 
that  medical  improvement  has  occiured. 
as  long  as  we  exp*  icted  your 
impairment(8)  to  ii  nprove  (see 

§  404.1591): 

(5)  The  first  mor  th  in  which  you  failed 
to  do  what  we  ask  >d,  without  good 
cause  when  the  ru  e  set  out  in  paragraph 
(e)(2)  of  this  sectio  n  applies: 

(6)  The  first  mor  th  in  which  the 
question  of  contim  ling  disability  arose 
and  we  could  not  I  ind  you,  when  the 
rule  set  out  in  pan  graph  (e)(3)  of  this 
section  applies; 

(7)  The  first  mor  th  in  which  you  failed 
to  follow  prescribad  treatment  without 
good  cause,  when  the  rule  set  out  in 
paragraph  (e)(4)  of  this  section  applies; 
or 

(8)  The  first  moi  th  you  were  told  by 
your  physician  tha  t  you  could  return  to 
work  provided  the  re  is  no  substantial 
conflict  between  y  our  physician's  and 
your  statements  re  garding  your 
awareness  of  youi  capacity  for  work 
and  the  earlier  dal  e  is  supported  by 
medical  evidence. 

(h)  Before  we  st^p  your  benefits. 
Before  we  determihe  you  are  no  longer 
disabled,  we  will  give  you  a  chance  to 
explain  why  we  snould  not  do  so. 
Sections  404.1595  ind  404.1597  describe 
your  rights  (including  appeal  rights)  and 
the  procedures  we  will  follow. 


5.  In  §  404.1586,  paragraph  (a)  is 
revised  to  read  as  follows,  a  new 
paragraph  (c)  is  added,  and  present 
paragraphs  (c),  (d),  (e),  and  (f)  are 
redesignated  as  paragraphs  (d),  (e),  (f), 
and  (g)  respectively. 

§404.1586    Why  and  when  w«  will  stop 
yotir  casli  bwwflts. 

(a)  When  you  are  not  entitled  to 
benefits.  If  you  become  entitled  to 
disability  cash  benefits  as  a  statutorily 
blind  person,  we  will  find  that  you  are 
no  longer  entitled  to  benefits  beginning 
with  the  earliest  of — 

(1)  The  month  your  vision,  based  on 
current  medical  evidence,  does  not  meet 
the  definition  of  blindness  and  your 
disability  does  not  continue  under  the 
rules  in  §  404.1594  and  you  were 
disabled  only  for  a  specified  period  of 
time  in  the  past; 

(2)  The  month  your  vision,  based  on 
current  medical  evidence,  does  not  meet 
the  definition  of  blindness  and  your 
disability  does  not  continue  under  the 
rules  in  §  404.1594,  but  not  earlier  than 
the  month  in  which  we  mail  you  a  notice 
saying  that  the  information  we  have 
shows  that  you  are  not  disabled; 

(3)  If  you  are  under  age  55,  the  month 
in  which  you  demonstrated  your  ability 
to  engage  in  substantial  gainful  activity 
(following  completion  of  a  trial  work 
period);  however,  we  may  pay  you 
benefits  for  certain  months  in  and  after 
the  reentitlement  period  which  follows 
the  trial  work  period.  (See  §  404.1592a 
for  a  discussion  of  the  reentitlement 
period,  and  §  404.316  on  when  your 
benefits  will  end.);  or 

(4)  If  you  are  age  55  or  older,  the 
month  (following  completion  of  a  trial 
work  period)  when  your  work  activity 
shows  you  are  able  to  use,  in  substantial 
gainful  activity,  skills  and  abilities 
comparable  to  those  of  some  gainful 
activity  which  you  did  with  some 
regularity  and  over  a  substantial  period 
of  time.  The  skills  and  abilities  are 
compared  to  the  activity  you  did  prior  to 
age  55  or  prior  to  becoming  blind, 
whichever  is  later. 

(b)  *  *  * 

(c)  If  you  do  not  follow  prescribed 
treatment.  If  treatment  has  been 
prescribed  for  you  that  can  restore  your 
ability  to  work,  you  must  follow  that 
treatment  in  order  to  be  paid  benefits.  If 
you  are  not  following  that  treatment  and 
you  do  not  have  a  good  reason  for 
failing  to  follow  that  treatment  (see 

S  404.1530(c)).  we  will  find  that  your 
disability  has  ended.  The  month  in 
which  your  disability  will  be  found  to 
have  ended  will  be  the  first  month  in 
which  you  failed  to  follow  the 
prescribed  treatment. 


6.  Section  404.1591  is  revised  to  read 
as  follows: 

§  404.1591    If  your  medical  recovery  was 
expected  and  you  returned  to  work. 

If  your  impairment  was  expected  to 
improve  and  you  returned  to  full-time 
work  with  no  significant  medical 
limitations  and  acknowledge  that 
medical  improvement  has  occurred,  we 
may  find  that  your  disability  ended  in 
the  month  you  returned  to  work.  Unless 
there  is  evidence  showing  that  your 
disability  has  not  ended,  we  will  use  the 
medical  and  other  evidence  already  in 
your  file  and  the  fact  that  you  returned 
to  full-time  work  without  significant 
limitations  to  determine  that  you  are  no 
longer  disabled.  (If  your  impairment  is 
not  expected  to  improve,  we  will  not 
ordinarily  review  your  claim  until  the 
end  of  the  trial  work  period,  as 
described  in  §  404.1592.) 

Example:  Evidence  obtained  during  the 
processing  of  your  claim  showed  that  you 
had  an  impainnent  that  was  expected  to 
improve  about  18  months  after  your  disability 
began.  We,  therefore,  told  you  that  your 
claim  would  be  reviewed  again  at  that  time. 
However,  before  the  time  arrived  for  your 
scheduled  medical  re-examination,  you  told 
us  that  you  had  returned  to  work  and  your 
impairment  had  improved.  We  investigated 
immediately  and  found  that,  in  the  16th 
month  after  your  disability  began,  you 
returned  to  full-time  work  without  any 
significant  medical  restrictions.  Therefore,  we 
would  find  that  your  disability  ended  in  the 
first  month  you  returned  to  full-time  work. 

7.  Section  404.1592  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§404.1592    The  trial  work  period. 

***** 

(e)  *  *  * 

(2)  The  month  in  which  new  evidence, 
other  than  evidence  relating  to  any  work 
you  did  during  the  trial  work  period, 
shows  that  you  are  not  disabled,  even 
though  you  have  not  worked  a  full  9 
months.  We  may  find  that  your 
disability  has  ended  at  any  time  during 
the  trial  work  period  if  the  medical  or 
other  evidence  shows  that  you  are  no 
longer  disabled  (see  §  404.1594). 

§404.1593    [Amended] 

8.  Section  404.1593  is  amended  by 
revising  the  cross-reference  in  the  last 
sentence  to  §  404.1594(e)(2). 

9.  Section  404.1594  is  revised  to  read 
as  follows: 

§  404.1594    How  we  wHI  decide  whether 
'  your  disability  continue*  or  ends. 

(a)  General.  There  is  a  statutory 
requirement  that,  if  you  are  entitled  to 
disability  benefits,  your  continued 
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entitlement  to  such  benefits  must  be 
reviewed  periodically.  If  you  are  entitled 
to  disability  beneHts  as  a  disabled 
worker  or  as  a  person  disabled  since 
childhood,  there  are  a  number  of  factors 
we  consider  in  deciding  whether  your 
disability  continues.  We  must  determine 
if  there  has  been  any  medical 
improvement  in  your  impainnent(s)  and, 
if  so.  whether  this  medical  improvement 
is  related  to  your  ability  to  work.  If  your 
impairmentis]  has  not  medically 
improved  we  must  consider  whether  one 
or  more  of  the  exceptions  to  medical 
improvement  applies.  If  medical 
improvement  related  to  your  ability  to 
work  has  not  occurred  and  no  exception 
applies,  your  benefits  will  continue. 
Eveji  where  medical  improvement 
related  to  your  ability  to  work  has 
occurred  or  an  exception  applies,  in 
most  cases  (see  paragraph  (e]  of  this 
section  for  exceptions),  we  must  also 
show  that  you  are  currently  able  to 
engage  in  substantial  gainful  activity 
before  we  can  find  that  you  are  no 
longer  disabled. 

(b)  Terms  and  definitions.  There  are 
several  terms  and  definitions  which  are 
important  to  know  in  order  to 
understand  how  we  review  whether 
your  disability  continues. 

(1)  Medical  irvprovement.  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  your  impairment(s) 
which  was  present  at  the  time  of  the 
most  recent  favorable  medical  decision 
that  you  were  disabled  or  continued  to 
be  disabled.  A  determination  that  there 
has  been  a  decrease  in  medical  severity 
must  be  based  on  changes 
(improvement)  in  the  symptoms,  signs 
and/or  laboratory  findings  associated 
with  your  impairment(8)  (see  §  404.1528). 

Example  1:  You  w»»re  awarded  disability 
t>enefils  due  to  a  herniated  nucleus  pulposus. 
At  the  time  of  our  prior  decision  granting  you 
benefits  you  had  had  a  laminectomy. 
Postoperatively,  a  myelogram  still  shows 
evidence  of  a  persistent  deficit  in  your 
lumbar  spine.  You  had  pain  in  your  back,  and 
pain  and  a  burning  sensation  in  your  right 
fool  and  leg.  There  were  no  muscle  weakness 
or  neurological  changes  and  a  modest 
decrease  in  motion  in  your  back  and  leg. 
When  we  reviewed  your  claim  your  treating 
physician  reported  that  he  had  seen  you 
regularly  every  2  to  3  months  for  the  past  2 
years.  No  further  myelograms  had  been  done, 
complaints  of  pain  in  the  back  and  right  leg 
continued  especially  on  sitting  or  standing  for 
more  than  a  short  period  of  time.  Your  doctor 
further  reported  a  moderately  decreased 
range  of  motion  in  your  badk  and  right  leg, 
but  again  no  muscle  atrophy  or  neurological 
changes  were  reported.  Medical  improvement 
has  not  occurred  because  there  has  been  no 
decrease  in  the  severity  of  your  back 
impairment  as  shown  by  changes  in 
symptoms,  signs  or  laboratory  Hndings. 


Example  2:  You  were  awarded  disability 
benefits  due  to  rheumatoid  arthritis.  At  the 
time,  laboratory  findings  were  positive  for 
this  condition.  Your  doctor  reported 
persistent  swelling  and  tenderness  of  your 
fingers  and  wrists  and  that  you  complained 
of  joint  pain.  Current  medical  evidence  shows 
that  while  laboratory  tests  are  still  positive 
for  rheumatoid  arthritis,  your  impairment  has 
responded  favorably  to  therapy  so  that  for 
the  last  year  your  fingers  and  wrists  have  not 
been  significantly  swollen  or  painful.  Medical 
improvement  has  occurred  because  there  has 
been  a  decrease  in  the  severity  of  your 
impairment  as  documented  by  the  current 
symptoms  and  signs  reported  by  your 
physician.  Although  your  impairment  is 
subject  to  temporary  remission  and 
exacerbations,  the  improvement  that  has 
occurred  has  been  sustained  long  enough  to 
permit  a  finding  gf  medical  improvement.  We 
would  then  determine  if  this  medical 
improvement  is  related  to  your  ability  to 
work. 

(2)  Medical  improvement  not  related 
to  ability  to  do  work.  Medical 
improvement  is  not  related  to  your 
ability  to  work  if  there  has  been  a 
decrease  in  the  severity  of  the 
impainnent(s)  as  defined  in  paragraph 
(b)(1)  of  this  section,  present  at  the  time 
of  the  most  recent  favorable  medical 
decision,  but  no  increase  in  your 
functional  capacity  to  do  basic  work 
activities  as  defined  in  paragraph  (b)(4) 
of  this  section.  If  there  has  been  any 
medical  improvement  in  your 
impairment(8),  but  it  is  not  related  to 
your  ability  to  do  work  and  none  of  the 
exceptions  applies,  your  benefits  will  be 
continued. 

Example:  You  are  65  inches  tall  and 
weighed  246  pounds  at  the  time  your 
disability  was  established.  You  had  venous 
insufficiency  and  persistent  edema  in  your 
legs.  At  the  time,  your  ability  to  do  basic 
work  activities  was  affected  because  you 
were  able  to  sit  for  8  hours,  but  were  able  to 
stand  or  walk  only  occasionally.  At  the  time 
of  our  continuihg  disability  review,  you  had 
undergone  a  vein  stripping  operation.  You 
now  weigh  220  pounds  and  have  intermittent 
edema.  You  are  still  able  to  sit  for  6  hours  at 
a  time  and  to  stand  or  walk  only  occasionally 
although  you  report  less  discomfort  on 
walking.  Medical  improvement  has  occurred 
because  there  has  been  a  decrease  in  the 
severity  of  the  existing  impairment  as  shown 
by  your  weight  loss  and  the  improvement  in 
your  edema.  This  medical  improvement  is  not 
related  to  your  ability  to  work,  however, 
because  your  functional  capacity  to  do  basic 
work  activities  (i.e.,  the  ability  to  sit,  stand 
and  walk  has  not  increased). 

(3)  Medical  improvement  that  is 
related  to  ability  to  do  work.  Medical 
improvement  is  related  to  your  ability  to 
work  if  there  has  been  a  decrease  in  the 
severity,  as  defined  in  paragraph  (b)(1) 
of  this  section,  of  the  impairment(s) 
present  at  the  time  of  the  most  recent 
favorable  medical  decision  and  an 


increase  in  your  functional  capacity  to 
do  basic  work  activities  as  discussed  in 
paragraph  (b)(4)  of  this  section.  A 
determination  that  medical 
improvement  related  to  your  ability  to 
do  woric  has  occurred  does  not. 
necessarily,  mean  that  your  disability 
will  be  found  to  have  ended  unless  it  is 
also  shown  that  you  are  currently  able 
to  engage  in  substantial  gainful  activity 
as  discussed  in  paragraph  (b)(5)  of  this 
section. 

Example  1:  You  have  a  back  impairment 
and  had  a  laminectomy  to  relieve  the  nerve 
root  impingement  and  weakness  In  your  left 
leg.  At  the  time  of  our  prior  decision,  basic 
work  activities  were  affected  because  yoo 
were  able  to  stand  less  than  6  hours,  and  sit 
no  more  than  Vi  hour  at  a  time.  You  had  a 
successful  fusion  operation  on  your  back 
about  1  year  before  our  review  of  your 
entitlement.  At  the  time  of  our  review,  the 
weakness  in  your  leg  has  decreased.  Your 
functional  capacity  to  perform  basic  work 
activities  now  is  unimpaired  l)ecause  you 
now  have  no  limitation  on  your  ability  to  sit 
walk,  or  stand.  Medical  improvement  has 
occurred  because  there  has  been  a  decrease 
in  the  severity  of  your  impairment  as 
demonstrated  by  the  decreased  weakness  in 
your  leg.  This  medical  improvement  is  related 
to  your  ability  to  woik  because  there  has  also 
been  an  increase  in  your  functional  capacity 
to  perform  basic  work  activities  (or  residual 
functional  capacity]  as  shown  by  the  absence 
of  limitation  on  your  ability  to  sit.  walk,  or 
stand.  Whether  or  not  your  disability  is  found 
to  have  ended,  however,  will  depend  on  our 
determination  as  to  whether  you  can 
currently  engage  in  sulMtantial  gainful 
activity. 

Example  Z  You  were  injured  in  an 
'  automobile  accident  receiving  a  compound 
fracture  to  your  right  femur  and  a  fractured 
pelvis.  When  you  applied  for  disability 
benefits  10  months  after  the  accident  your 
doctor  reported  that  neither  fracture  had  yet 
achieved  solid  union  based  on  his  clinical 
examination.  X-rays  supported  this  finding. 
Your  doctor  estimated  that  solid  union  and  a 
subsequent  rettim  to  full  weight  l>earing 
would  not  occur  for  at  least  3  more  montlw. 
At  the  time  of  our  review  6  months  later, 
solid  union  had  occurred  and  you  had  been 
returned  to  full  weight-bearing  for  over  a 
month.  Your  doctor  reported  this  and  the  fact 
that  your  prior  fractures  no  longer  placed  any 
limitation  on  your  ability  to  walk,  stand,  lift, 
etc.,  and,  that  in  fact  you  could  return  to 
fulltime  work  if  you  so  desired. 

Medical  improvement  had  occurred 
because  there  has  been  a  decrease  in  the 
severity  of  your  impairments  as  shown  by  X- 
ray  and  clinical  evidence  of  solid  union  and 
your  return  to  full  weight-bearing.  This 
medical  improvement  is  related  to  your 
ability  to  work  because  you  no  longer  meet 
the  same  listed  impairment  in  Appendix  1  of 
this  subpart  (see  paragraph  (c)(3)(i)  of  this 
section).  In  fact,  you  no  longer  have  an 
impairment  which  is  severe  (see  %  404.1521) 
and  your  disability  will  \>t  found  to  have 
ended. 
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(4)  Functional  ca  jocity  to  do  basic 
work  activilies.  Uriler  the  law, 
disability  is  defineil,  in  part,  as  the 
inability  to  do  any  Substantial  gainful 
activity  by  reason  <  tf  any  medically 
determinable  physical  or  mental 
impainnent(s).  In  d  itermining  whether 
you  are  disabled  ui  ider  the  law,  we  must 
measure,  therefore,  how  and  to  what 
extent  jmur  impainnentfs)  has  affected 
your  ability  to  do  w  ork.  We  do  this  by 
looking  at  how  your  functional  capacity 
for  doing  basic  wodc  activities  has  been 
affected.  Basic  woifc  activities  means 
the  abilities  and  aptitudes  necessary  to 
do  most  iobs.  Included  are  exertional 
abilities  such  as  walking,  standing, 
poshing,  pulling,  reaching  and  carrying, 
and  nonexertional  abilities  and 
aptitudes  such  as  seeing,  hearing, 
speaking,  remembefing.  using  judgment, 
dealing  with  changes  and  dealing  with 
both  supervisors  odd  fellow  workers.  A 
person  who  had  Do|impainBent(8)  would 
be  able  to  do  all  ba^ic  work  activities  at 
normal  levels;  be  ak  she  would  have  an 
unlimitfd  hmction^  capacity  to  do 
basic  work  activitias.  Depending  on  its 
nature  and  severityj  an  impairment  will 
resolt  in  some  liraitlition  to  the 
functional  capacity!  to  do  one  or  more  of 
these  work  activities.  Diabetes,  for 
example,  can  result  in  circulatory 
problems  which  co4ld  limit  the  length  of 
time  a  person  could  stand  or  walk  and 
damage  to  his  or  ha  eyes  as  well,  so 
that  the  person  alsq  had  limited  vision. 
What  a  person  can  istill  do  despite  an 
impairment,  is  calldd  his  or  her  residual 
functional  capadtyj  How  the  residual 
functional  capacityiis  assessed  is 
discussed  in  more  oetail  in  §  404.1545. 
Unless  an  impairment  is  so  severe  that  it 
is  deemed  to  preveat  you  from  doing 
substantial  gainful  Activity  (see 
SS  404.1525  and  4o4.1526).  it  is  this 
residual  functional  ^»pacity  that  is  used 
to  determine  whether  you  can  still  do 
your  past  work  or.  ki  conjunction  with 
your  age.  education  and  work 
experience,  any  otner  work. 

(i)  A  decrease  in  pe  severity  of  an 
impairment  as  measured  by  changes 
(improvement)  in  symptoms,  signs  or 
laboratory  findings  lean,  if  great  enough, 
result  in  an  increase  in  the  functional 
capacity  to  do  worij  activities.  Vascular 
surgery  (e.g.,  femor^popliteal  bypass) 
may  sometimes  reduce  the  severity  of 
the  circulatory  con^iHcations  of  diabetes 
so  that  better  circuntion  results  and  the 
person  can  stand  oi  walk  for  longer 
periods.  When  new]  evidence  showing  a 
change  in  signs,  symptoms  and 
laboratory  fUidings  establishes  that  both 
medical  improveme  nt  has  occurred  and 
your  functional  capacity  to  perform 
basic  work  activitie  s,  or  residual 


functional  capacity,  has  increased,  we 
say  that  medical  improvement  which  is 
related  to  your  ability  to  do  work  has 
occurred.  A  residual  functional  capacity 
assessment  is  also  used  to  determine 
whether  you  can  engage  in  substantial 
gainful  activity  and.  thus,  whether  you 
continue  to  be  disabled  (see  paragraph 
(b)(5)  of  this  section). 

(ii)  Many  impairment-related  factors 
must  be  consido^d  in  assessing  your 
functional  capacity  for  basic  worii 
activities.  Age  in  one  key  factor. 
Medical  literature  shows  that  there  is  a 
gradual  decrease  in  organs  function  with 
age;  that  major  losses  and  deficits 
become  irreversible  over  time  and  that 
maximum  exercise  performance 
diminishes  with  age.  Other  changes 
related  to  sustained  to  sustained  periods 
of  inactivity  and  the  aging  process 
include  muscle  atrophy,  degenerative 
joint  changes,  decrease  in  range  of 
motion,  and  changes  in  the  cardiac  and 
respiratoiy  systems  which  limit  the 
exertional  range. 

(iii)  Studies  have  also  shown  that  the 
longer  an  individual  is  away  from  the 
workplace  and  is  inactive,  the  more 
difficult  it  becomes  to  return  to  ongoing 
gainful  employment  In  addition,  a 
gradual  change  occurs  in  most  jobs  so 
that  after  about  15  years,  it  is  no  longer 
realistic  to  expect  that  skills  and 
abilities  acquired  in  these  jobs  will 
continue  to  apply  to  the  current 
workplace.  Thus,  if  you  are  age  50  or 
over  and  have  been  receiving  disability 
benefits  for  a  considerable  period  of 
time,  we  will  consider  this  factor  along 
with  your  age  in  assessing  your  residual 
functional  capacity.  This  will  ensure 
that  the  disadvantages  resulting  from 
inactivity  and  the  aging  process  during  a 
long  period  of  disability  will  be 
considered.  In  some  instances  where 
available  evidence  does  no{  resolve 
what  you  can  or  cannot  do  on  a 
sustained  basis,  we  will  provide  special 
work  evaluations  or  other  appropriate 
testing. 

(5)  Ability  to  engage  in  substantia] 
gainful  activity.  In  most  instances,  we 
must  show  that  you  are  able  to  engage 
in  substantial  gainful  activity  before 
your  benefits  are  stopped.  When  doing 
this,  we  will  consider  all  your  current 
impairments  not  just  that  impairment(s) 
present  at  the  time  of  the  most  recent 
favorable  determination.  If  we  cannot 
determine  that  you  are  still  disabled 
based  on  medical  considerations  alone 
(as  discussed  in  5  §  404.1525  and 
404.1526).  we  will  use  the  new 
symptoms,  signs  and  laboratory  findings 
to  make  an  objective  assessment  of  your 
functional  capacity  to  do  basic  work 
activities  or  residual  functional  capacity 


and  we  will  consider  your  vocational 
factors.  See  S§  404.1545  through  - 
404.1569. 

(6)  Evidence  and  basis  for  our 
decision.  Our  decisions  under  this 
section  will  be  made  on  a  neutral  basis 
without  any  initial  inference  as  to  the 
presence  or  absence  of  disability  being 
drawn  from  the  fact  that  you  have 
previously  been  determined  to  be 
disabled.  We  will  consider  all  evidence 
you  submit  as  well  as  all  evidoice  we 
obtain  from  your  treating  physician{8) 
and  other  medical  or  nonmedical 
sources.  What  constitutes  "evidence" 
and  our  procedures  for  obtaining  it  are 
set  out  in  §S  404.1512  through  404.151& 
Our  determination  regarding  whether 
your  disability  continues  will  be  made 
on  the  basis  of  the  weight  of  the 
evidence. 

(7)  Point  trf  comparison.  For  purposes 
of  detemining  whether  medical 
improvement  has  occurred,  we  will 
compare  the  cmrent  medical  severity  of 
that  impairment(s)  which  wu  present  at 
the  time  of  the  most  recoit  favorable 
medical  decision  that  you  were  disabled 
or  continued  to  be  disabled  to  the 
medical  severity  of  that  impairment(s]  at 
that  time.  If  medical  improvement  has 
occtirred.  we  will  compare  your  current 
functional  capacity  to  do  basic  woric 
activities  (i.e.  your  residual  ftmctional 
capacity)  based  on  this  previously 
existing  impairment(s)  with  your  prior 
residual  functional  capacity  in  order  to 
determine  whether  the  medical 
improvement  is  related  to  your  ability  to 
do  work.  The  most  recent  favorable 
medical  decision  is  the  latest  decision 
involving  a  consideration  of  the  medical 
evidence  and  the  issue  of  whether  you 
were  disabled  or  continued  to  be 
disabled  which  became  final. 

(c)  Determining  medical  improvement 
and  its  relationship  to  your  abilities  to 
do  work.  Paragraphs  (b)  (1)  through  (3) 
of  this  section  discuss  what  we  mean  by 
medical  improvement,  medical 
improvement  not  related  to  your  ability 
to  work  and  medical  improvement  that 
is  related  to  your  ability  to  work.  How 
we  will  arrive  at  the  decision  that 
medical  improvement  has  occurred  and 
its  relationship  to  the  ability  to  do  woric, 
is  discussed  below. 

(1)  Medical  improvement.  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  impairment(s) 
present  at  the  time  of  the  most  recent 
favorable  medical  decision  that  you 
were  disabled  or  continued  to  be 
disabled  and  is  determined  by  a 
comparison  of  prior  and  current  medical 
evidence  whieh  must  show  that  there 
have  been  changes  (improvement)  in  the 
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symptoms,  signs  or  laboratory  findings 
associated  with  that  impairment(s). 

(2)  Determining  if  medical 
improvement  is  related  to  ability  to 
work.  If  there  is  a  decrease  in  medical 
severity  as  shown  by  the  symptoms, 
signs  and  laboratory  Hndings,  we  then 
must  determine  if  it  is  related  to  your 
ability  to  do  work.  In  paragraph  (b)(4)  of 
this  section,  we  explain  the  relationship 
between  medical  severity  and  limitation 
on  functional  capacity  to  do  basic  work 
activities  (or  residual  functional 
capacity)  and  how  changes  in  medical 
severity  can  affect  your  residual 
functional  capacity.  In  determining 
whether  medical  improvement  that  has 
occurred  is  related  to  your  ability  to  do 
work,  we  will  assess  your  residual 
functional  capacity  (in  accordance  with 
paragraph  (b)(4)  of  this  section)  based 
on  the  current  severity  of  the 
impairment(s)  which  was  present  at 
your  last  favorable  medical  decision. 
Your  new  residual  functional  capacity 
will  then  be  compared  to  your  residual 
functional  capacity  at  the  time  of  our 
most  recent  favorable  medical  decision. 
Unless  an  increase  in  the  current 
residual  functional  capacity  is  baaed  on 
changes  in  the  signs,  symptoms,  or    -      ' 
laboratory  findings,  any  medical 
improvement  that  has  occurred  will  not 
be  considered  to  be  related  to  your 
ability  to  do  work. 

(3)  Following  are  some  additional 
factors  and  consideration  which  we  will 
apply  in  making  these  determinations. 

(i)  Previous  impairment  met  or 
equaled  listings.  If  our  most  recent 
favorable  decision  was  based  on  the 
fact  that  your  impairment(s]  at  the  time 
met  or  equaled  the  severity 
contemplated  by  the  Listing  of 
Impairments  in  Appendix  1  of  this 
subpart,  an  assessment  of  your  residual 
functional  capacity  would  not  have  been 
made.  If  medical  improvement  has 
occurred  and  the  severity  of  the  prior 
impairment(8)  no  longer  meets  or  equals 
the  same  listing  section  used  to  make 
our  most  recent  favorable  decision,  we 
will  find  that  the  medical  improvement 
was  related  to  your  ability  to  work. 
Appendix  1  of  this  subpart  describes 
impairments  which,  if  severe  enough, 
affect  a  person's  ability  to  work.  If  the 
appendix  level  of  severity  is  met  or 
equaled,  the  individual  is  deemed,  in  the 
absence  of  evidence  to  the  contrary,  to 
be  unable  to  engage  in  substantial 
gainful  activity.  If  there  has  been 
medical  improvement  to  the  degree  that 
the  requirement  of  the  listing  section  is 
no  longer  met  or  equaled,  then  the 
medical  improvement  is  related  to  your 
ability  to  work.  We  must,  of  course,  also 
establish  that  you  can  currently  engage 


in  gainful  activity  before  finding  that 
your  disability  has  ended. 

(ii)  Prior  residual  functional  capacity 
assessment  made,  llie  residual 
functional  capacity  assessment  used  in 
making  the  most  recent  favorable 
medical  decision  will  be  compared  to 
the  residual  functional  capacity 
assessment  based  on  current  evidence 
in  order  to  determine  if  your  functional 
capacity  for  basic  work  activities  has 
increased.  There  will  be  no  attempt 
made  to  reassess  the  prior  rendual 
functional  capacity. 

(iii)  Prior  residual  functional  capacity 
assessment  should  have  been  made,  but 
was  not  If  the  most  recent  favorable 
medical  decision  should  have  contained 
an  assessment  of  your  residual 
functional  capacity  (i.e.,  your 
impairments  did  not  meet  or  equal  the 
level  of  severity  contemplated  by  the 
Listing  of  Impairments  in  Appendix  1  of 
this  subpart)  but  does  not,  either 
because  this  assessment  is  missing  from 
your  nie  or  because  it  was  not  done,  we 
will  reconstruct  the  residual  functional 
capacity.  This  reconstructed  residual 
functional  capacity  will  accurately  and 
objectively  assess  your  functional 
capacity  to  do  basic  woric  activities.  We 
will  assign  the  maximum  functional 
capacity  consistent  with  an  allowance. 

Example:  You  were  previously  found  to  be 
disabled  (mi  the  basis  that  "while  your 
impairment  did  not  meet  or  equal  a  listing,  it 
did  prevent  you  from  doing  your  past  or  any 
other  work."  The  prior  adjudicator  did  not 
however,  include  a  residual  functional 
capacity  assessment  in  the  rationale  of  this 
decision  and  a  review  of  the  prior  evidence 
does  not  show  that  such  an  assessment  was 
ever  made.  If  a  decrease  in  medical  severity, 
i.e.,  medical  improvement,  has  occurred,  the 
residual  functional  capacity  based  on  the 
current  level  of  severity  of  your  impairment 
will  have  to  be  compared  with  your  residual 
functional  capacity  based  on  its  prior 
severity  In  order  to  determine  if  the  medical 
improvement  is  related  to  your  ability  to  do 
work.  In  order  to  make  this  comparison,  we 
will  review  the  prior  evidence  and  make  an 
objective  assessment  of  your  residual 
functional  capacity  at  the  time  of  our  most 
recent  favorable  medical  determination, 
based  on  the  symptoms,  signs  and  laboratory 
findings  as  they  then  existed. 

(iv)  Impairment  subject  to  temporary 
remission.  In  some  cases  the  evidence 
shows  that  an  individual's  impairments 
are  subject  to  temporary  remission.  In 
assessing  whether  medical  improvement 
has  occurred  in  persons  with  this  type  of 
impairment,  we  will  be  careful  to 
consider  the  longitudinal  history  of  the 
impairments,  including  the  occurrence  of 
prior  remission,  and  prospects  for  future 
worsenings.  Improvement  in  such 
impairments  that  is  only  temporary  will 


not  warrant  a  finding  of  medical 
improvement. 

(v)  Prior  file  cannot  be  located.  If  the 
prior  file  cannot  be  located,  we  will  Brst 
determine  whether  you  are  able  to  now 
eng€ige  in  substantial  gainful  activity 
based  on  all  your  current  impairments. 
(In  this  way,  we  will  be  able  to 
determine  that  your  disability  continues 
at  the  earliest  point  without  addressing 
the  often  lengthy  process  of 
reconstructing  prior  evidence.)  If  you 
cannot  engage  in  substantial  gainful 
activity  currentiy,  your  benefits  will 
continue  unless  one  of  the  second  group 
of  exceptions  applies  (see  paragraph  (e) 
of  this  section).  If  you  are  able  to  engage 
in  substantial  gaiidul  activity,  we  will 
determine  whether  an  attempt  should  be 
made  to  reconstruct  those  portions  of 
the  missing  file  that  were  relevant  to  our 
most  recent  favorable  medical  decision 
(e.g.,  work  history,  medical  evidence 
from  treating  sources  and  the  results  of 
consultative  examinations).  This 
determination  will  consider  the  potential 
availability  of  old  records  in  light  of 
their  age,  whether  the  source  of  the 
evidence  is  still  in  operation;  and 
whether  reconstruction  effects  will  yield 
a  complete  record  of  the  basis  for  the 
most  recent  favorable  medical  decision. 
If  relevant  parts  of  the  prior  record  are 
not  reconstructed  either  because  it  is 
determined  not  to  attempt 
reconstruction  or  because  such  efl^orts 
fail,  medical  improvement  cannot  be 
found.  The  documentation  of  your 
current  impairments  will  provide  a  basis 
for  any  fiiture  reviews.  If  the  missing  file 
is  later  foimd.  it  may  serve  as  a  basis  for 
reopening  any  decision  under  this 
section  in  accordance  with  the  rules  in 
S  404.988. 

(d)  First  group  of  exceptions  to 
medical  improvement.  "The  law  provides 
for  certain  limited  situations  when  your 
disability  can  be  found  to  have  ended 
even  though  medical  improvement  has 
not  occurred,  if  you  can  engage  in 
substantial  gainful  activity.  Iliese 
exceptions  to  medical  improvement  are 
intended  to  provide  a  way  of  Bnding 
that  a  person  is  no  longer  disabled  in 
those  limited  situations  where,  even 
though  there  has  been  no  decrease  in 
severity  of  the  impairment(s),  evidence 
shows  that  the  person  should  no  longer 
be  considered  disabled  or  never  should 
have  been  considered  disabled.  If  one  of 
these  exceptions  applies,  we  must  also 
show  that,  taking  all  your  current 
impairment(s)  into  account,  not  just 
those  that  existed  at  the  time  of  our 
most  recent  favorable  medical  decision, 
you  are  now  able  to  engage  in 
substantial  gainful  activity  before  your 
disabihty  can  be  found  to  have  ended. 
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As  part  of  the  reView  process,  you  will 
be  asked  about  dny  medical  or 
vocational  therapy  you  received  or  are 
receiving.  Your  gnawers  and  the 
evidence  gather«|d  as  a  result  as  well  as 
all  other  evidende,  will  serve  as  the 
basis  for  the  finoing  that  an  exception 
applies.  I 

(1)  Substantial  evidence  shows  that 
you  are  the  beneficiary  of  advances  in 
medical  or  vocalfonal  therapy  or 
technology  (related  to  your  ability  to 
work).  Advance^  in  medical  or 
vocational  therapy  or  technology  are 
improvements  in| treatment  or 
rehabilitative  methods  which  have 
increased  your  ability  to  do  basic  work 
activities.  We  w^l  apply  this  exception 
when  substantia)  evidence  shows  that 
you  have  been  the  beneficiary  of 
services  which  r^ect  these  advances 
and  they  have  favorably  affected  the 
severity  of  your  ^pairment  or  your 
ability  to  do  basic  work  activities.  This 
decision  will  be  based  on  new  medical 
evidence  and  a  rjew  residual  functional 
capacity  assessnient  (See  §  404.1545.)  In 
many  instances,  hn  advanced  medical 
therapy  or  technology  will  result  in  a 
decrease  in  severity  as  shown  by 
symptoms,  signs  ^d  laboratory  fmdings 
e  definition  of 
nt  This  exception 
very  limited 


which  will  meet 
medical  improv 
will,  therefore, 
application. 
(2)  Substantia 


evidence  shows  that 
you  have  undergone  vocational  therapy 
(related  to  your  c  bility  to  work). 
Vocational  thera  >y  (related  to  your 
ability  to  work)  r  lay  include,  but  is  not 
limited  to.  additional  education, 
training,  or  work  experience  that 
improves  your  at  ility  to  meet  the 
vocational  requir  >ments  of  more  jobs. 
This  decision  wil  be  based  on 
substantial  evide  ice  which  includes 
new  medical  evi(  ence  and  a  new 
residual  function  d  capacity  assessment. 
(See  S  404.1545.)  f.  at  the  time  of  our 
review  you  have  not  completed 
vocational  theraf  y  which  could  affect 
the  continuance  of  your  disability,  we 
will  review  your  <  :laim  upon  completion 
of  the  therapy. 

Example  1:  You  •  rere  found  to  be  disabled 
t>ecau8e  the  limitat  ons  imposed  on  you  by 
your  impairment  al  owed  you  to  only  do  work 
that  was  at  a  seder  tary  level  of  exertion. 
Your  prior  work  ex  >erience  was  work  that 
required  a  medium  tevel  of  exertion.  Your  age 
and  education  at  the  time  would  not  have 
qualified  you  for  witrk  that  was  below  this 
medium  level  of  exi  irtion.  You  enrolled  in  and 
completed  a  specia  ized  training  course 
which  qualifies  ycyi  for  a  job  in  data 
processing  as  a  con  iputer  programmer  in  the 
period  since  yon  w(  !re  awarded  benefits.  On 
review  of  your  claii  fv  current  evidence  shows 
that  there  it  no  me<|ical  improvement  and 
that  you  can  stili  dd  only  sedentary  work.  As 


the  work  of  a  coiaputer  programmer  ia 
sedentary  in  nature,  you  are  now  able  to 
engage  in  substantialgainful  activity  when 
your  new  skills  are  considered. 

Example  2:  You  were  previously  entitled  to 
benefits  because  the  medical  evidence  and 
assessment  of  your  residual  functional 
capacity  showed  yon  could  only  do  light 
work.  Your  prior  work  was  considered  to  be 
heavy  in  nature  and  your  age.  education  and 
the  nature  of  your  prior  work  qualified  you 
for  work  which  was  no  less  than  medium  in 
exertion.  The  current  evidence  and  residual 
functional  capacity  show  there  has  been  no 
medical  improvement  and  that  you  can  still 
do  only  light  work.  Since  you  were  originally 
entitled  to  benefits,  your  vocational 
rehabilitation  agency  enrolled  you  in  and  you 
successfully  completed  a  trade  school  course 
so  that  you  are  now  qualified  to  do  small 
appliance  repair.  This  work  is  light  in  nature, 
so  when  your  new  skills  are  considered,  you 
are  now  able  to  enegage  in  tutwtantial 
gainful  activity  even  though  there  has  been 
no  change  in  your  residual  functional 
capacity. 

(3)  Substantial  evidence  shows  that 
based  on  new  or  improved  diagnostic  or 
evaluative  techniques  your 
impainnent(s)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  favorable  decision. 
Changing  methodologies  and  advances 
in  medical  and  other  diagnostic  or 
evaluative  techniques  have  given,  and 
will  continue  to  give,  rise  to  improved 
methods  for  measuring  and  documenting 
the  e^ect  of  various  impairments  on  the 
ability  to  do  woric.  Where,  by  such  new 
or  improved  methods,  substantial 
evidence  shows  that  your  impairment(s) 
is  not  as  severe  as  was  determined  at 
the  time  of  our  most  recent  favorable 
medical  decision,  sudi  evidence  may 
serve  as  a  basis  for  finding  that  you  are 
no  longer  disabled,  if  you  can  currently 
engage  in  substantial  gainful  activity.  In 
order  to  be  used  under  this  exception, 
however,  the  new  or  improved 
techniques  must  have  become  generally 
available  after  the  date  of  our  most 
recent  favorable  medical  decision. 

(i)  How  we  will  determine  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  New  or  improved 
diagnostic  techniques  or  evaluations 
will  come  to  our  attention  by  several 
methods.  In  reviewing  cases,  we  often 
become  aware  of  new  techniques  when 
their  results  are  presented  as  evidence. 
Such  techniques  and  evaluations  are 
also  discussed  and  acknowledged  in 
medical  literature  by  medical 
professional  groups  and  other 
governmental  entities.  Through  these 
sources,  we  develop  listings  of  new 
techniques  and  when  they  t)ecome 
generally  available.  For  example,  we 
will  consult  the  Health  Care  Financing 
Adrntnistratton  for  its  experience 
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regarding  when  a  technique  is 
recognized  for  payment  under  Medi(»re 
and  when  they  began  paying  for  the 
technique. 

(ii)  How  you  will  know  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.We  will  let  you 
know  which  methods  we  consider  to  be 
new  or  improved  techniques  and  when 
they  become  available  through  two 
vehicles. 

(A)  Some  of  the  future  changes  in  the 
Listing  of  Impairments  in  Appendix  1  of 
this  subpart  will  be  based  on  new  or 
improved  diagnostic  or  evaluative 
techniques.  Such  listings  changes  will 
clearly  state  this  fact  as  they  are 
published  as  Notices  of  Proposed 
Rulemaking  and  the  new  or  improved 
technique  will  be  considered  generally 
available  as  of  the  date  of  the  Hnal 
publication  of  that  particular  listing  in 
the  Federal  Register. 

(B)  A  cumulative  list  since  1970  of 
new  or  improved  diagnostic  techniques 
or  evaluations,  how  they  changed  the 
evaluation  of  the  applicable  impairment 
and  the  month  and  year  they  became 
generally  available,  will  be  published  in 
the  Notices  section  of  the  Federal 
Register.  Included  will  be  any  changes 
in  the  Listing  of  Impairments  published 
in  the  Code  of  Federal  Regulations  since 
1970  which  are  reflective  of  new  or 
improved  techniques.  No  cases  will  be 
processed  under  this  exception  until  this 
cumulative  listing  is  so  published. 
Subsequent  changes  to  the  list  will  be 
published  periodically.  The  period  will 
be  determined  by  the  volume  of  changes 
needed. 

Example:  The  electrocardiographic 
exercise  test  has  replaced  the  Master's  2-step 
test  as  a  measurement  of  iieart  function  since 
the  time  of  your  last  favorat>ie  medical 
decision.  Current  evidence  could  show  that 
your  condition,  which  was  previously 
evaluated  based  on  the  Master's  2-step  test, 
is  not  now  as  disabling  as  was  previously 
thought.  If,  taking  all  your  current 
impairments  into  account  you  are  now  able 
to  engage  in  substantial  gainful  activity,  this 
exception  would  be  used  to  find  that  you  are 
no  longer  disabled  even  if  medical 
improvement  has  not  occurred. 

(4)  Substantial  evidence  demonstrates 
that  any  prior  disability  decision  was  in 
error.  We  will  apply  the  exception  to 
medical  improvement  based  on  error  if 
substantial  evidence  (which  may  be 
evidence  on  the  record  at  the  time  any 
pHw  determination  of  the  entitlement  to 
benefits  based  on  disabiMty  was  made, 
or  newly  obtained  evidence  which 
relates  to  that  determination) 
demonstrates  that  a  prior  determination 
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was  in  error.  A  prior  determtiiation  will 
be  {oDnd  in  error  only  iL 

(i)  Substantial  evidence  shows  oa  its 
face  that  tbe  decision  in  question  should 
not  have  been  Biade  (e.^,,  tke  evidence 
in  your  file  such  as  pulmonary  (uoctioa 
stuidy  values  was  misresd  or  an 
adjudicative  standard  such  as  a  listing 
in  Ai^wndix  1  or  a  okedical/vecational 
rule  in  Appendix  2  of  tfaje  subpart  was 
misapplied).  ..<-,, 

Example  1:  You  were  granted  benefits 
when  it  was  detennined  that  yoov  epitepay 

met  Listing  11.02.  This  listing  calls  for  a 
finding  of  major  motor  seizures  more 
frequently  than  once  a  month  aa  documented 
by  EEC  evidence  and  by  a  detailed 
description  of  a  typical  seKure  pa-Mem.  A 
history  of  either  diurnal  episodes  or  noctHmal 
episodes  with  residuals  interfermg  with  daily 
activities  is  also  required.  On  review,  it  is 
found  that  a  history  of  the  frequeacy  ef  your 
seizures  showed  that  they  occurred  only  oiice 
or  twice  a  year.  The  prior  decision  would  be 
found  to  be  fn  error,  and  whether  you  were 
still  considered  to  be  diaabled  would  be 
based  on  whether  you  could  curreotly  eogctge 
in  substantial  gainful  activity. 

Extjmpig  2:  Your  prior  award  of  beneBts 
was  based  on  vocatioaai  rule  20U2  in 
Appendix  2  of  this  subpart  This  rule  apphes 
to  a  person  age  50-54  who  has  at  least  a  high 
school  education,  whose  previous  work  was 
entirely  at  a  semiskiHed  level,  and  who  can 
do  only  sedentary  work.  On  review,  it  i« 
found  that  at  the  time  of  the  prior 
determination  you  were  actually  only  age  48 
and  vocational  rule  201.21  should  have  been 
used.  This  rule  would  have  called  for  a  denial 
of  your  claim  and  the  prior  decision  is  found . 
to  have  been  in  error.  Continuation  of  your 
disability  would  depend  on  a  finding  of  your 
current  ability  to  engage  ia  subetanUal 
gainful  activity. 

(ii)  At  the  time  of  the  prior  evahiation, 
required  and  material  evidence  of  the 
severity  of  your  impairment(s)  was 
missing.  That  evidence  becoraes 
available  upon  review,  and  substantial 
evidence  demoDBtrates  that  had  such 
evidence  been  present  at  the  time  of  the 
prior  determination,  disability  would  not 
have  been  found. 

Example:  You  were  foond  disabled  on  tke 
basis  of  chronic  obstraclive  pulmonary 
disease.  The  severity  of  your  impairment  was 
documented  primarily  by  pulmonary  function 
testing  results.  The  evidence  showed  that  you 
could  do  only  light  work.  Spirometric  tracings 
of  this  testing,  although  required,  were  not 
obtained,  however.  On  review,  the  original 
report  is  resubmitted  by  the  consultative 
examinijsg  physician  along  with  the 
corresponding  sptronetric  tracings.  A  review 
of  the  tracings  shows  that  the  teet  was 
invalid.  Current  pulioonary  fuoction  testing 
supported  by  spirometric  tracings  reveals 
that  your  impairment  does  not  limit  your 
ability  to  perform  basic  work  activities  in  any 
way.  Error  is  found  based  os  the  fad  that 
required,  material  evidence  which  was 
originally  missing  now  becomes  available 
and  shows  that  if  it  had  been  available  at  the 


time  of  the  prior  detenmnation,  diaabtii^ 
would  not  have  been  found. 

(iif)  Substantial  evidence  which  is 
new  evidence  which  relates  to  the  prior 
determination  (of  allowance  or 
continuance)  refotes  the  conchisiona 
that  were  based  upon  tbe  prior  evidence 
(e.g.,  a  tumor  thou^  to  be  malignant 
was  later  shown  to  have  actually  been 
benign).  Substantial  evidence  must 
show  that  had  the  new  evidence  (wttkh 
relates  to  the  prior  determination)  been 
considered  at  the  time  of  the  prior 
decision,  the  claim  wotdd  not  have  been 
allowed  or  continued.  A  substitution  of 
current  jtidgment  for  that  used  in  the 
prior  favorable  decision  will  not  be  the 
basis  for  applying  this  exception. 

Example:  You  were  previously  found 
entitled  to  benefits  on  the  basis  of  diabetes 
mellitus  which  the  prior  adjudicator  believed 
was  equivalent  to  the  level  of  severity 
contemplated  in  the  Listing  of  Impairments. 
The  prior  record  shows  that  you  had  "brittle" 
diatMtes  for  which  you  were  taking  insulin. 
Your  urine  was  3-f  for  sugar,  and  you  aHeged 
occaaionai  hypeglycemic  attacks  caused  kqr 
exertion.  On  review,  symptoms,  si^M  aad 
laboratory  findings  are  unchanged.  The 
current  adjudicator  feels,  howevM.  that  your 
impairment  clearly  does  not  equal  the 
severity  contemplated  by  the  listings.  Error 
cannot  be  found  because  it  would  represent  a 
substitution  of  current  judgment  for  that  of 
^  prior  adjudicator  that  your  impairraent 
equaled  a  listing. 

(iv)  The  exception  for  error  will  not  be 
applied  retroactively  imder  the 
conditions  set  out  above  unless  tbe 
conditions  for  reopening  the  prior 
decision  (see  $  404.988)  are  met 

(5)  You  are  currently  engaging  ia 
substantial  gainful  activity.  If  you  are 
currently  engaging  in  substantial  gainful 
activity  before  we  determine  whether 
you  are  no  longer  disabled  because  of 
your  work  activity,  we  will  consider 
whether  you  are  entitled  to  a  trial  work 
period  as  set  out  in  fi  404.1592.  We  will 
find  that  your  disability  has  ended  in  the 
month  in  which  you  demonstrated  your 
ability  to  engage  in  substantial  gainful 
activity  (following  completion  of  a  trial 
work  period,  where  it  applies).  This 
exception  does  not  apply  in  determioiog 
whether  you  continue  to  have  a 
disabling  impairment(8]  (§  404.1511)  for 
purposes  of  deciding  your  eligibility  for 
a  reentitlement  period  (§  404.1502a). 

(e)  Second  group  of  exceptions  to 
medical  improvement  In  addition  to  the 
flrst  group  of  exceptions  to  medical 
improvement,  the  foUowing  exceptions 
may  result  in  a  determinatioD  that  you 
are  no  longer  disabled. 

In  these  situations  tbe  decision  will  be 
made  without  a  determination  that  you 
have  medicaHy  improved  or  can  engage 
in  substantial  gainful  activity. 


(1)  A  prior  determinatioa  wag 
fraudulently  obtained.  If  we  find  that 
any  prior  favorable  determination  was 
obtained  by  fraud,  we  may  find  that  you 
are  not  disabled.  In  addition,  we  may 
reopen  yoar  claim  ander  the  rules  in 

S  404.988. 

(2)  You  do  not  cooperate  with  ua.  If 
there  is  a  question  about  whether  yoa 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  dtsablHty  has  ended  if  yoti 
fail  (wHhout  good  cause)  to  do  what  we 
ask.  Section  404.911  discusses  how  we 
will  decide  whether  you  have  good 
cause  for  faihire  to  cooperate.  The 
month  in  which  your  disability  ends  will 
be  the  first  mondi  in  which  yoa  failed  to 
do  what  we  asked. 

(3)  We  are  unable  to  find  you.  If  there 
is  a  question  about  whether  you 
continue  to  be  disabled  and  we  are 
unable  to  find  you  to  resolve  the 
question,  we  will  determine  that  your 
disability  has  ended.  The  month  your 
disability  ends  will  be  the  first  month  in 
which  the  question  arose  and  we  could 
not  find  you. 

(4)  You  fail  to  follow  prescribed 
treatment  which  would  be  expected  to 
restore  your  ability  to  engage  in 
substantial  gainful  activity.  If  treatment 
has  been  prescribed  for  you  which 
would  be  expected  to  restore  yoiu- 
ability  to  work,  you  must  follow  that 
treatment  in  order  to  be  paid  benefits.  If 
you  are  not  following  that  treatment  and 
you  do  not  have  good  cause  for  failing  to 
follow  that  treatment  we  will  find  that 
your  disability  has  ended  (see 

§  404.1530(c)).  The  month  your  disability 
ends  will  be  the  first  month  in  which 
you  failed  to  follow  the  prescribed 
treatment. 

(f)  EvaluoUoa  steps.  To  asstire  that 
disability  reviews  are  carried  out  in  a 
imifonn  manner,  that  decisions  of 
continuing  disability  can  be  made  in  the 
most  expeditious  and  administrativ^y 
efficient  way,  and  that  any  decisions  to 
stop  disability  benefits  are  made 
objectively,  neutrally  and  are  folly 
documented,  we  will  follow  specific 
stepe  in  reviewing  the  questicm  of 
whether  your  disability  continue*.  Our 
review  may  cease  and  benefits  i^ay  be 
continued  at  any  point  if  we  determine 
there  is  sufficient  evidence  to  find  that 
you  are  still  unable  to  engage  in 
substantial  gainful  activity.  The  steps 
are: 

(1)  Are  you  engaging  in  substantial 
gainful  activity?  If  you  are  (and  any 
•{q;>i}cable  trial  work  period  has  been 
completed],  we  will  find  diaabiBty  to 
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raph  (d)(5)  of  this 


o  you  have  an 
lination  of 
eets  or  equals  the 
ent  Usted  in 
ibpart?  If  you  do, 
found  to  continue. 


UMI 


have  ended  (see  pa 
section). 

(2)  If  you  are  not, 
impairment  or  com! 
impairments  which 
severity  of  an  impa 
Appendix  1  of  this 
your  disability  will 

(3)  If  you  do  not  lias  there  been 
medical  improvement  as  defined  in 
paragraph  (b)(1)  of  nis  section?  If  there 
has  been  medical  improvement  as 
shown  by  a  decrease  in  medical 
severity,  see  step  (41.  If  there  has  been 
no  decrease  in  medjcal  severity,  there 
has  been  no  medical  improvement.  (See 
step  (5).)  j 

(4)  If  there  has  be^n  medical 
improvement,  we  must  determine 
whether  it  is  related  to  your  ability  to  do 
woric  in  accordance! with  paragraphs 
(b)(l>-(4)  of  diis  seciion;  i.e.,  whether  or 
not  there  has  been  dn  increase  in  the 
residual  functional  capacity  based  on 
the  impairment(s)  tljat  was  present  at 
the  time  of  the  mostjrecent  favorable 
medical  determination.  If  medical 
improvement  is  not  related  to  your 
ability  to  do  work,  s  ee  step  (5).  If 
medical  improvement  is  related  to  your 
ability  to  do  work,  s0e  step  (6). 

(5)  If  we  found  at  >tep  (3)  that  there 
has  been  no  medical  improvement  or  if 
we  found  at  step  (4)  that  the  medical 
improvement  is  not  related  to  your 
ability  to  work,  we  consider  whether 
any  of  the  exceptioi|s  in  paragraphs  (d) 
and  (e)  of  this  sectidi  apply.  If  none  of 
them  apply,  your  dimbility  will  be  found 
to  continue.  If  one  of  the  first  group  of 
exceptions  to  medical  improvement 
applies,  see  step  (6).  If  an  exception 
from  the  second  groi  ip  of  exceptions  to 
medical  improvemei  it  applies,  your 
disability  will  be  foi  nd  to  have  ended. 
The  second  group  of  exceptions  to 
medical  improvemei  it  may  be 
considered  at  any  p(  tint  in  this  process. 

(6)  If  medical  impi  ovement  is  shown 
to  be  related  to  youi  ability  to  do  work 
or  if  one  of  the  first  |  ;roup  of  exceptions 
to  medical  improver  lent  applies,  we  will 
determine  whether  ( 11  your  current 
impairments  in  comi  lination  are  severe 
(see  §  404.1521).  Thi$  determination  will 
consider  all  your  current  impairments 
and  the  impact  of  th ;  combination  of 
those  impairments  a  n  your  ability  to 
function.  If  the  resid  ial  functional 
capacity  assessment  in  step  (4)  above 
shows  significant  limitation  of  your 
ability  to  do  basic  work  activities,  see 
step  (7).  When  the  e  /idence  shows  that 
all  your  current  impi  lirments  in 
combination  do  not  significantly  limit 
your  physical  or  mental  abilities  to  do 
basic  work  activitiei  i,  these  impairments 
will  not  be  consider  id  severe  in  nature. 


If  so,  you  will  no  longer  be  considered  to 
be  disabled. 

(7)  If  your  impairment(s)  is  severe,  we 
will  assess  your  current  ability  to 
engage  in  substantial  gainful  activity  in 
accordance  with  §§  404.1560  through 
404.1569.  That  is  we  will  assess  your 
residual  functional  capacity  based  on  all 
your  current  impairments  and  consider 
whether  you  can  still  do  work  you  have 
done  in  the  past  If  you  can  do  such 
work,  disability  will  be  found  to  have 
ended. 

(8)  If  you  are  not  able  to  do  work  you 
have  done  in  the  past  we  will  consider 
one  final  step.  Given  the  residual 
functional  capacity  assessment  and 
considering  your  age,  education  and 
past  work  experience,  can  you  do  other 
work?  If  you  can,  disability  will  be 
found  to  have  ended.  If  you  cannot 
disability  will  be  found  to  continue. 

(g)  The  month  in  which  we  will  find 
you  are  no  longer  disabled.  If  the 
evidence  shows  that  you  are  no  longer 
disabled,  we  will  find  that  your 
disability  ended  in  the  earliest  of  the 
following  months. 

(1)  The  month  the  evidence  shows  you 
are  no  longer  disabled  under  the  rules 
set  out  in  this  section,  and  you  were 
disabled  only  for  a  specified  period  of 
time  in  the  past; 

(2)  The  month  the  evidence  shows  you 
are  no  longer  disabled  under  the  rules 
set  out  in  this  section,  but  not  earlier 
than  the  month  in  which  we  mail  you  a 
notice  saying  that  the  information  we 
have  shows  that  you  are  not  disabled; 

(3)  The  month  in  which  you 
demonstrated  your  ability  to  engage  in 
substantial  gainful  activity  (following 
completion  of  a  trial  work  period); 
however,  we  may  pay  you  benefits  for 
certain  months  in  and  after  the 
reentitlement  period  which  follows  the 
trial  work  period.  (See  S  404.1592a  for  a 
discussion  of  the  reentitlement  period.  If 
you  are  receiving  benefits  on  your  own 
earnings  record,  see  §  404.316  for  when 
your  benefits  will  end.  See  S  404.352  if 
you  are  receiving  benefits  on  a  parent's 
earnings  as  a  disabled  adult  child.); 

(4)  The  month  in  which  you  actually 
do  substantial  gainful  activity  (where 
you  are  not  entitled  to  a  trial  work 
period); 

(5)  lie  month  in  which  you  return  to 
full-time  work,  with  no  significant 
medical  restrictions  and  acknowledge 
that  medical  improvement  has  occurred, 
and  we  expected  your  impairment(8)  to 
improve  (see  §  404.1591); 

(6)  The  first  month  in  which  you  failed 
without  good  cause  to  do  what  we 
asked,  when  the  rule  set  out  in 
paragraph  (e)(2)  of  this  section  applies: 

(7)  The  first  month  in  which  the 
question  of  continuing  disability  arose 


and  we  could  not  find  you,  when  the 
rule  set  out  in  paragraph  (e)(3)  of  this 
section  applies; 

(8)  The  first  month  in  which  you  failed 
without  good  cause  to  follow  prescribed 
treatment,  when  the  rule  set  but  in 
paragraph  (e)(4)  of  this  section  applies; 
or 

(9)  The  first  month  you  were  told  by 
your  physician  that  you  could  return  to 
work  provided  there  is  no  substantial 
conflict  between  your  physician's  and 
your  statements  regarding  your 
awareness  of  your  capacity  for  work 
and  the  earlier  date  is  supported  by  the 
medical  evidence. 

(h)  Before  we  stop  your  benefits. 
Before  we  stop  your  benefits  or  a  period 
of  disability,  we  will  give  you  a  chance 
to  explain  why  we  should  not  do  so. 
Sections  404.1595  and  404.1597  describe 
your  rights  (including  appeal  rights)  and 
the  procedures  we  will  follow. 

10.  Section  404.1598  is  revised  to  read 
as  follows: 

S  404.1598    If  you  bwom*  disabted  t>y 
anottMT  lmpainiMnt(s). 

If  a  new  severe  impairment(s)  begins 
in  or  before  the  month  in  which  your  last 
impairment(s)  ends,  we  will  find  that 
your  disability  is  continuing.  The  new 
impairment(s)  need  not  be  expected  to 
last  12  months  or  to  result  in  death,  but 
it  must  be  severe  enough  to  keep  you 
from  doing  substantial  gainful  activity, 
or  severe  enough  so  that  you  are  still 
disabled  under  9  404.1594. 

PART  416— [AMENDED] 

Part  416  of  Chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Subpart  I 
of  Part  416  is  revised  to  read  as  foUows: 

Authority:  Sees.  1102, 1614.  apd  1631  of  the 
Social  Security  Act,  as  amended:  42  U.S.C. 
1302. 1382,  and  1383;  sees.  2  and  5  of  Pub.  L 
9fr-460.  42  U.S.C.  421  and  423. 

2.  Section  416.901  is  amended  by 
revising  paragraphs  (d)  and  (1)  to  read  as 
follows: 

§416.901    Scoptofsubpert 

***** 

(d)  Qur  general  rules  on  evaluating 
disability  if  you  are  filing  a  new 
application  are  stated  in  §§  416.920 
through  416.923.  We  describe  the  steps    • 
that  we  go  through  and  the  order  in 
which  they  are  considered. 
***** 

(1)  Our  rules  on  when  disability  or 
blindness  continues  and  stops  are 
contained  in  §S  416.986  and  416.988 
through  416.998.  We  explain  what  your 
responsibilities  are  in  telling  us  of  any 
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events  that  ms}  ca«M  a  ckaa^e  in  your 
disability  or  bliadaeas  status,  wiien  yea 
may  have  a  trial  work  period,  and  when 
we  will  review  to  see  if  y«w  are  still 
disabled  We  also  explain  how  we 
consider  the  isstie  of  wut&caA 
improvement  (and  the  exceptions  to 
medical  improvesMnt)  in  determining 
whether  you  me  stSl  disabled. 

3.  Section  416.911  is  revised  to  read  as 
follows: 

§416.911    DeflnttkNiofdlsabllBg 


A  disabling  impairment  ia  an 
impairment  (or  eoiabinatton  of 
impairments)  which,  of  itseifl  is  so 
severe  that  it  meets  or  e^aals  a  set  of 
criteria  in  the  Listing  of  imyiti— >y  in 
Appendix  1  of  Subpart  P  of  Part  404  of 
this  chapter  or  which,  wboi  considered 
with  your  age.  education  and  work 
experience,  would  result  in  a  finding 
that  you  are  disabled  under  S  416.094.  In 
determining  whether  you  have  a 
disabling  impairment  eantfaigs  are  not 
considered. 

4.  In  f  41&986,  paragnplia  (a)  and  (b) 
are  revised  to  read  as  foUowing: 

§4lt.MC    WhyandwtienwewMlindVMC 
you  I 

oai 


(a)  Jfyou  vtsioa  does  net  meet  the 
definition  of  blinekiess.  If  yor  become 
entitled  to  payments  as  a  statatodly 
blind  person  and  your  s<aletofy 
blindness  ends,  yow  eHgifaOHy  for 
payments  generally  will  end  2  SMmdn 
after  your  blindness  ends.  We  will  find 
that  your  statutory  t^idness  has  ended 
beoinnmg  with  the  eartteel  of  the 
foUovring  montha — 

(1)  The  month  your  vision,  based  on 
current  medical  evidence,  does  not  meet 
the  definitien  of  blindness  and  you  were 
disabled  oiUy  for  a  speetfied  period  of 
time  in  the  pest; 

(2)  The  month  your  visioa  beaed  on 
current  medical  evidence,  does  no  meet 
the  definition  of  blindness,  but  not 
earlier  than  the  month  in  vdiich  we  mail 
you  a  notice  sayusg  that  die  information 
we  have  riiews  that  yon  are  not  now 
blind:  or 

(3)  The  first  menft  hi  wUch  you  &il  to 
follow  prescribed  trsntaant  that  can 
restore  yonr  ability  to  woric  (see 
S4ie.93(^ 

(b)  Ifyeu  were  found  bhnd  ae  defilaed 
in  a  State  plan.  If  yon  become  eligible 
for  payments  becMse  you  were  hiiai  as 
defined  in  a  State  plem.  we  wffi  find  that 
your  blindness  haa  eadsd  beghming 
with  the  first  month  in  n^icfa  your 
vision,  as  shown  by  medical  or  o^er 
evidence,  does  not  meet  the  criteria  of 
the  appropriate  State  pUn  or  dM  first 
month  in  which  your  vision  doca  not 


meet  the  definition  of  statutory 
bHnchiess  ((  416J81).  whichever  is  later. 
and  in  neither  event  eertier  than  the 
mondi  in  which  we  mail  you  a  notice 
saying  that  we  have  determined  that 
you  are  not  now  blind  under  a  State 
plan  or  not  now  statutorily  Wind,  as 
appropriate. 

5.  Section  416.991  is  revised  to  read  as 
follows: 


$416^1    MyoursfMHiGali 
expected  and  ifou  returnatf  to  wQctL 

If  your  impetrment  was  expected  to 
improve  and  yoo  returned  to  faH-time 
work  with  no  signifnant  medical 
limitations  and  acknowledge  that 
medical  improvement  has  oeeuned.  we 
may  find  that  yow  disabibty  ended  in 
the  month  you  returned  to  work.  Unlem 
there  is  evidence  showing  that  your 
disability  has  not  ended,  we  will  use  the 
medical  smd  other  evidence  already  in 
your  file  and  the  fact  that  you  returned 
to  fuU-tiffie  work  ivithout  significant 
limitations  to  determine  tlut  3rou  ate  no 
longer  disabled  (If  your  impairment  is 
not  expected  to  improve,  we  wiH  wA 
ordinarily  review  your  claim  i^il  dw 
end  of  the  trial  work  period  aa 
described  in  9  416.992). 

Exaa^le:  Evkteace  obtained  dwriag  dw 
proousiag  of  yeur  claim  showed  that  yoe 
had  am  InpainMnt  that  wai  Mpeded  (o 
improve  abotit  18  months  after  ycwr  di««)>flny 
began.  We,  therefor*,  told  ye«  rtiat  yow 
claim  would  be  reviewed  again  at  diat  tina. 
However,  before  the  time  arrived  for  year 
scheduled  medBcal  re-examinati<m,  you  toM 
us  that  yo«  had  returned  to  work  and  jwor 
impainnent  had  improved.  We  reviewed  year 
claim  inme<kately  and  found  that,  in  the  Mth 
month  after  your  disability  began,  you 
returned  to  foB-time  work  without  any 
significant  medical  restrictions.  Therefore.  «re 
woold  find  that  your  disability  ended  in  the 
first  month  you  retttmed  to  fiilt-tine  wwrk. 

6.  Section  41&982  is  amended  by 
revising  paragn^  (e)(2}  to  read  as 
follows: 


S41«ja2   Thetrialworii 


(e)  •  •  * 

(2)  The  month  in  which  new  evidence, 
other  than  evidoice  relating  to  any  worii 
you  did  dtiring  the  trial  work  period, 
shows  that  you  are  not  <tisabled  even 
though  yon  have  not  wortwd  o  faB  9 
months.  We  may  find  that  your 
disability  has  ended  at  any  time  during 
the  trial  work  period  if  the  medical  or 
other  evidence  shows  that  you  arcjio 
longer  disabled  (see  {  416^994). 

§418.993   lAroendsd] 

7.  Section  416>,969  is  amended  by 
revisiof  the  czoss-fsferenoe  in  the  Ias4 


sentence  to  %i  416.994(bH4)(ii)  and 
41«fl94(c)(4Kii). 

a.  Section  41&9e4  ia  revised  to  read  as 
follows: 

§414994   ttowwewildeGidswiMtner 
your  tJsahHlty  eontlmiaa  or  awda. 

(a)  General.  There  is  s  statutory 
reqt^enent  that,  if  you  are  entitled  to 
disability  benefits,  jrour  continued 
entitlement  to  such  benefits  must  be 
reviewed  perioctically.  In  deciding 
whether  your  disability  continues, 
different  rules  apply  depending  oo 
whether  yoe  are  an  adult  or  a  child 
(under  age  18).  Additional  rules  apply  if 
you  were  feend  disabled  under  a  State 
plan.  All  these  rules  are  expleined  in 
paragra^  (b),  (c),  and  (d)  of  this 
section. 

(b)  Disabled  persons  age  18  or  over 
(adults).  If  you  sre  entitled  to  disability 
ben^ts  as  a  disabled  person  age  16  or 
over(nihib)  there  are  e  neadwr  of 
factoes  we  conskier  in  deciding  whether 
yonr  disebility  continues.  We  mast 
determine  if  there  has  been  any  medical 
improvement  in  jronr  fnq>airment(s)  and 
if  so,  %vhetfaer  this  medical  improvement 
is  related  to  your  ability  to  worL  If  your 
impainnent(s)  has  not  so  medically 
improved  we  must  consider  whether 
one  or  more  of  the  exceptions  to  medical 
improvement  applies.  If  medical 
improvement  related  to  your  abiNty  to 
work  has  not  occurred  and  no  exception 
applies,  your  benefits  will  continue. 
Even  where  medical  improvement 
related  to  your  ability  to  woric  has 
occurred  or  an  exception  applies,  in 
most  cases,  (see  paragraph  (b)(4)  of  this 
section  for  exceptions]  we  must  also 
show  that  you  are  currently  able  to 
engage  in  substantial  gainfiil  activity 
before  we  can  find  that  you  are  no 
longer  disabled 

(1)  Terms  and  definitions.  There  are 
several  terms  and  definitions  which  are 
important  to  know  in  order  to 
understand  how  we  review  whether 
your  disability  continues. 

(i)  Medical  improvement  Medical 
improvement  ia  any  decrease  in  the 
metfical  severity  of  your  impainnent(s) 
which  was  present  at  the  time  of  the 
most  recent  favorable  medical  decisioo 
that  you  were  disabled  or  continued  to 
be  disabled.  A  determination  that  there 
has  been  a  decreese  in  medical  severity 
must  be  bssed  on  changes 
(improvement)  in  the  aymptoms.  signs 
and/or  laboratory  findirigs  associated 
with  your  impairment's)  (see  i  AWSt2M>). 

DCBOTIU  0H0  to  S  IIOTTIMf0Q  IHICtetM  ptSlpOVtM. 

At  Bw  iMw  Of  MIT  prior  QOCwiMi  yfliinnj  you 
ben«fil>  yo«  hm6  ^d  •  kmiiioctoniy. 
a^oMoponHMPwyi  i  myoto^nMi  stilt  snows 
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evidence  of  a  persisten  deficit  in  your 
lumbar  spine.  You  had  pain  in  your  back,  and 
pain  and  a  burning  sensation  in  your  right 
foot  and  leg.  There  weije  no  muscle  weakness 
or  neurological  change^  and  a  modest 
decrease  in  motion  in  yiour  back  and  leg. 
When  we  reviewed  your  claim  your  treating 
physician  reported  tha<  he  had  seen  you 
regularly  every  2  to  3  nfonths  for  the  past  2 
years.  No  further  myel(|gram8  had  been  done, 
complaints  of  pain  in  the  back  and  right  leg 
continued  especially  oi)  sitting  or  standing  for 
more  than  a  short  period  of  time.  Your  docfor 
further  reported  a  modfrately  decreased 
range  of  motion  in  youij  back  and  right  leg, 
but  again  no  muscle  atflophy  or  neurological 
changes  were  reported.  Medical  improvement 
has  not  occurred  because  there  has  been  no 
decrease  in  the  severit]|  of  your  back 
impairment  as  shown  fay  changes  in 
■ymptoms.  signs  or  laboratory  findings. 

Example  2:  You  were  awarded  disability 
benefits  due  to  rheumatoid  arthritis.  At  the 
time,  laboratory  finding  were  positive  for 
this  condition.  Your  doctor  reported 
persistent  swelling  and!  tenderness  of  your 
fingers  and  wrists  and  ttiat  you  complained 
of  joint  pain.  Current  medical  evidence  shows 
that  while  laboratory  t^ts  are  still  positive 
for  rheumatoid  arthritisl  your  impoinnent  has 
responded  favorably  tojtherapy  so  that  for 
the  last  year  your  finge^  and  wrists  have  not 
been  significantly  swollen  or  painful.  Medical 
improvement  has  occurred  because  there  has 
been  a  decrease  in  the  severity  of  your 
impairment  as  documeiited  by  the  current 
sjrmptoms  and  signs  re^rted  by  your 
physician.  Although  yotr  impairment  is 
subject  to  temporary  retnissions  and 
exacerbations,  the  impoovement  that  has 
occurred  has  been  sustained  long  enough  to 
permit  a  finding  of  medical  improvement  We 
would  then  determine  i|  this  medical 


improvement  is  related 
woriL 


to  your  ability  and 


(ii)  Medical  impro  vment  not  related 
to  ability  to  do  work  Medical 
improvement  is  not  r  elated  to  your 
ability  to  work  if  thei «  has  been  a 
decrease  in  the  sevei  ity  of  the 
impainnent(8)  as  def  ned  in  paragraph 
(b)(l)(i)  of  this  sectioii,  present  at  the 
time  of  the  most  recepit  favorable 
medical  decision,  but  no  increase  in 
your  functional  capa  :ity  to  do  basic 
wori(  activities  as  dffined  in  paragraph 
(b)(l)(iv)  of  this  section.  If  there  has 
l>een  any  medical  imbrovement  in  your 
impairment{s],  but  it^s  not  related  to 
your  ability  to  do  w 
exceptions  applies, 
continued. 

Example:  You  ar«  65  jnches  tall  and 
weighed  246  pounds  at  the  time  your 
disability  was  established.  You  had  venous 
insufficiency  and  persistent  edema  in  your 
legs.  At  the  time,  your  Ability  to  do  basic 
work  activities  was  afffcted  because  you 
were  able  to  sit  for  6  hqurs,  but  were  able  to 
stand  or  walk  only  occasionally.  At  the  time 
of  our  continuing  disability  review,  you  had 
undergone  a  vein  stripping  operation.  You 
now  weigh  220  pounds  ^d  have  intermittent 


and  none  of  the 
lur  benefits  will  be 


UMI 


edema.  You  are  still  able  to  sit  for  6  hours  at 
a  time  and  to  stand  or  work  only  occasionally 
although  you  report  less  discomfort  on 
walking.  Medical  improvement  has  occurred 
because  there  has  been  a  decrease  in  the 
severity  of  the  existing  impairment  as  shown 
by  your  weight  loss  and  the  improvement  in 
your  edema.  This  medical  improvement  is  not 
related  to  your  ability  to  work,  however, 
because  your  functional  capacity  to  do  basic 
work  activities  (i.e.,  the  ability  to  sit,  stand 
and  walk  has  not  increased). 

(iii)  Medical  improvement  that  is 
related  to  ability  to  do  work.  Medical 
improvement  is  related  to  your  ability  to 
work  if  there  has  been  a  decrease  in  the 
severity,  as  defined  in  paragraph 
(b)(l)(i]  of  this  section,  of  the 
impairment(8)  present  at  the  time  of  the 
most  recent  favorable  medical  decision 
and  an  increase  in  your  functional 
capacity  to  do  basic  work  activities  as 
discussed  in  paragraph  (b)(l)(iv)  of  this 
section.  A  determination  that  medical 
improvement  related  to  your  ability  to 
do  work  has  occurred  does  not, 
necessarily,  mean  that  yotir  disability 
will  be  found  to  have  ended  unless  it  is 
also  shown  that  you  are  currently  able 
to  engage  in  substantial  gainful  activity 
as  discussed  iq  paragraph  (b)(l)(v)  of 
this  section. 

Example  1:  You  have  a  back  impairment 
and  had  a  laminectomy  to  relieve  the  nerve 
root  impingement  and  weakness  In  your  left 
leg.  At  the  time  of  our  prior  decision,  basic 
work  activities  were  affected  l>ecause  you 
were  able  to  stand  less  than  6  hours,  and  sit 
no  more  than  Vt  hour  at  a  time.  You  had  a 
successful  fusion  operation  on  your  back 
about  1  year  before  our  review  of  your 
entitlement.  At  the  time  of  our  review,  the 
weakness  in  your  leg  has  decreased.  Your 
functional  capacity  to  perform  basic  work 
activities  now  is  unimpaired  because  you 
now  have  no  limitation  on  your  ability  to  sit 
walk,  or  stand.  Medical  improvement  has 
occurred  because  there  has  been  a  decrease 
in  the  severity  of  your  impairment  as 
demonstrated  by  the  decreased  weakness  in 
your  leg.  This  medical  improvement  is  related 
to  your  ability  to  work  because  there  has  also 
been  an  increase  in  your  functional  capacity 
to  perform  basic  work  activities  (or  residual 
functional  capacity)  as  shown  by  the  absence 
of  limitation  on  your  ability  to  sit  walk,  or 
stand.  Whether  or  not  your  disability  is  found 
to  have  ended,  however,  will  depend  on  our 
determination  as  to  whether  you  can 
currently  engage  in  substantial  gainful 
activity. 

Example  2:  You  were  injured  in  an 
automobile  accident  receiving  a  compound 
fracture  to  your  right  femur  and  a  fractured 
pelvis.  When  you  applied  for  disability 
benefits  10  months  after  the  accident  your 
doctor  reported  that  neither  fracture  had  yet 
achieved  solid  union  based  on  his  clinical 
examination.  X-rays  supported  this  finding. 
Your  doctor  estimated  that  soUd  union  and  a 
subsequent  return  to  full  weight  t>earing 
would  not  occur  for  at  least  3  more  months. 
At  the  time  of  our  review  6  months  later. 


solid  union  had  occurred  and  you  had  l>een 
returned  to  weight-bearing  for  over  a  month. 
Your  doctor  reported  this  and  the  fact  that 
your  prior  fractures  no  longer  placed  any 
limitation  on  your  ability  to  walk,  stand.  lift, 
etc  and.  that  in  fact  you  could  return  to 
fulltime  work  if  you  so  desired. 

Medical  improvement  has  occurred 
because  there  has  been  a  decrease  in  the 
severity  of  your  impairments  as  shown  by  X- 
ray  and  clinical  evidence  of  solid  union  and 
your  return  to  full  weight-bearing.  This 
medical  improvement  is  related  to  your 
ability  to  work  because  you  no  longer  meet 
the  same  listed  impairment  in  Appendix  1  of 
Subpart  P  of  Pari  404  of  this  chapter  (see 
paragraph  (b)(2)(iii)(A}  of  this  section).  In 
fact,  you  no  longer  have  an  impairment  which 
is  severe  (see  §  416.921)  and  your  disability 
will  be  found  to  have  ended. 

(iv)  Functional  capacity  to  do  basic 
work  activities.  Under  the  law, 
disability  is  defined,  in  part  as  the 
inability  to  do  any  substantial  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental 
impairment(s).  In  determining  whether 
you  are  disabled  under  the  law,  we  must 
measure,  therefore,  how  and  to  what 
extent  your  impairment(s)  has  affected 
your  ability  to  do  work.  We  do  this  by 
looking  at  how  your  fimctional  capacity 
for  doing  basic  work  activities  has  been 
affected.  Basic  work  activities  means 
the  abilities  and  aptitudes  necessary  to 
do  most  jobs.  Included  are  exertional 
abilities  such  as  walking,  standing, 
pushing,  pulling,  reaching  and  carrying, 
and  nonexertional  abilities  and 
aptitudes  such  as  seeing,  hearing, 
speaking,  remembering,  using  judgment 
dealing  with  changes  and  dealing  with 
both  stlpervisors  and  fellow  workers.  A 
person  who  has  no  impairment(8)  would 
be  able  to  do  all  basic  work  activities  at 
normal  levels;  he  or  she  would  have  an 
luilimited  functional  capacity  to  do 
basic  work  activities.  Depending  on  its 
nature  and  severity,  an  impairment  will 
result  in  some  limitation  to  the 
functional  capacity  to  do  one  or  more  of 
these  basic  work  activities.  Diabetes,  for 
example,  can  result  in  circulatory 
problems  which  could  limit  the  length  of 
time  a  person  could  stand  or  walk  and 
damage  to  his  or  her  eyes  as  well,  so 
that  the  person  also  had  limited  vision. 
What  a  person  can  still  do  despite  an 
impairment,  is  called  his  or  her  residual 
fimctional  capacity.  How  the  residual 
fimctional  capacity  is  assessed  is 
discussed  in  more  detail  in  §  416.945. 
Unless  an  impairment  is  so  severe  that  it 
is  deemed  to  prevent  you  from  doing 
substantial  gainful  activity  (see 
S9  416.925  and  416.926)  it  is  this  residual 
functional  capacity  that  is  used  to 
determine  whether  you  can  still  do  your 
past  work  or,  in  conjunction  with  your 
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age,  education  and  work  experience, 
any  other  work. 

(A)  A  decrease  in  the  severity  of  an 
impairment  as  measured  by  changes 
(improvement]  in  symptoms,  signs  or 
laboratory  findings  can,  if  great  enough, 
result  in  an  increase  in  the  functional 
capacity  to  do  work  activities.  Vascular 
surgery  (e.g.,  femoropopliteal  bypass) 
may  sometimes  reduce  the  severity  of 
the  circulatory  complications  of  diabetes 
so  that  better  circulation  results  and  the 
person  can  stand  or  walk  for  longer 
periods.  When  new  evidence  showing  a 
change  in  symptoms,  signs  and 
laboratory  findings  establishes  that  both 
medical  improvement  has  occurred  and 
your  functional  capacity  to  perform 
basic  work  activities,  or  residual 
functional  capacity,  has  increased,  we 
say  that  medical  improvement  which  is 
related  to  your  ability  to  do  work  has 
occurred.  A  residual  functional  capacity 
assessment  is  also  used  to  determine 
whether  you  can  engage  in  substantial 
gainful  activity  and,  thus,  whether  you 
continue  to  be  disabled  (see  paragraph 
(b)(l)(vi)  of  this  section). 

(B)  Many  impairment-related  factors 
must  be  considered  in  assessing  your 
functional  capacity  for  basic  work 
activities.  Age  is  one  key  factor.  Medical 
literature  shows  that  there  is  a  gradual 
decrease  in  organ  function  with  age;  that 
major  losses  and  deficits  become 
irreversible  over  time  and  that 
maximum  exercise  performance 
diminishes  with  age.  Other  changes 
related  to  sustained  periods  of  inactivity 
and  the  aging  process  include  muscle 
atrophy,  degenerative  joint  changes, 
decrease  in  range  of  motion,  and 
changes  in  the  cardiac  and  respiratory 
systems  which  limit  the  exertional 
range. 

(C)  Studies  have  also  shown  that  the 
longer  an  individual  is  away  from  the 
workplace  and  is  inactive,  the  more 
difTicuIt  it  becomes  to  return  to  ongoing 
gainful  employment.  In  addition,  a 
gradual  change  occurs  in  most  jobs  so 
that  after  about  15  years,  it  is  no  longer 
realistic  to  expect  that  skills  and 
abihties  acquired  in  these  jobs  will 
continue  to  apply  to  the  current 
workplace.  Thus,  if  you  are  age  50  or 
over  and  have  been  receiving  disability 
benefits  for  a  considerable  period  of 
time,  we  will  consider  this  factor  along 
with  your  age  in  assessing  your  residual 
functional  capacity.  This  will  ensure 
that  the  disadvantages  resulting  from 
inactivity  and  the  aging  process  during  a 
long  period  of  disability  will  be 
considered.  In  some  instances  where 
available  evidence  does  not  resolve 
what  you  can  or  cannot  do  on  a 
sustained  basis,  we  will  provide  special 


work  evaluation  or  other  appropriate 
testing. 

(v)  Ability  to  engage  insubstantial 
gainful  activity.  In  most  instances,  we 
must  show  that  you  are  able  to  engage 
In  substantial  gainful  activity  before 
your  beneBts  are  stopped.  When  doing 
this,  we  will  consider  all  your  current 
impairments  not  just  that  impairment(s) 
present  at  the  time  of  the  most  recent 
favorable  determination.  If  we  cannot 
determine  that  you  are  still  disabled 
based  on  medical  consideration  alone 
(as  discussed  in  SS  416.925  and  416.926), 
we  will  use  the  new  symptoms,  signs 
and  laboratory  findings  to  make  an 
objective  assessment  of  your  functional 
capacity  to  do  basic  work  activities  or 
residual  functional  capacity  and  we  will 
consider  your  vocational  factors.  See 
SS  416,945  through  416.969. 

(vi)  Evidence  and  basis  for  our 
decision.  Our  decisions  under  this 
section  will  be  made  on  a  neutral  basis 
without  any  initial  inference  as  to  the 
presence  or  absence  of  disability  being 
drawn  from  the  fact  that  you  have 
previously  been  determined  to  be 
disabled.  We  will  consider  all  evidence 
you  submit,  as  well  as  all  evidence  we 
obtain  from  your  treating  phy8ician(s) 
and  other  medical  or  nonmedical 
sources.  What  constitutes  "evidence" 
and  our  procedures  for  obtaining  it  are 
set  out  in  SS  416.912  through  416.918. 
Our  determination  regarding  whether 
your  disability  continues  will  be  made 
on  the  basis  of  the  weight  of  the 
evidence. 

(vii)  Point  of  comparison.  For  purpose 
of  determining  whether  medical 
improvement  has  occurred,  we  will 
compare  the  cxirrent  medical  severity  of 
that  impairment(9)  which  was  present  at 
the  time  of  the  most  recent  favorable 
medical  decision  that  you  were  disabled 
or  continued  to  be  disabled  to  the 
medical  severity  of  that  impairment(s)  at 
that  time.  If  medical  improvement  has 
occurred,  we  will  compare  your  current 
functional  capacity  to  do  basic  work 
activities  (i.e.,  your  residual  functional 
capacity)  based  on  the  previously 
existing  impairments)  with  your  prior 
residual  functional  capacity  in  order  to 
determine  whether  the  medical 
improvement  is  related  to  your  ability  to 
do  work.  The  most  recent  favorable 
medical  decision  is  the  latest  decision 
involving  a  consideration  of  the  medical 
evidence  and  the  issue  of  whether  you 
were  disabled  or  continued  to  be 
disabled  which  became  final. 

(2)  Determining  medical  improvement 
and  its  relationship  to  your  abilities  to 
do  work.  Paragraphs  (b)(l)(i)  through 
(b)(l)(iii)  of  this  section  discuss  what  we 
mean  by  medical  improvement,  medical 


improvement  not  related  to  your  ability 
to  work,  and  medical  improvement  that 
is  related  to  your  ability  to  work.  How 
we  will  arrive  at  the  decision  that 
medical  improvement  has  occurred  and 
its  relationship  to  the  ability  to  do  work, 
is  discussed  below. 

(i)  Medical  improvement  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  impairment(8) 
present  at  the  time  of  the  most  recent 
favorable  medical  decision  that  you 
were  disabled  or  continued  to  be 
disabled  and  is  determined  by  a 
comparison  of  prior  and  current  medical 
evidence  which  must  show  that  there 
have  been  changes  (improvement)  in  the 
symptoms,  signs  or  laboratory  findings 
associated  with  that  impairment(s). 

(ii)  Determining  if  medical 
improvement  is  related  to  ability  to 
work.  If  there  is  a  decrease  in  medical 
severity  as  shown  by  the  symptoms, 
signs  and  laboratory  findings,  we  then 
must  determine  if  it  is  related  to  your 
ability  to  do  work.  In  paragraph 
(b)(l)(iv)  of  this  section,  we  explain  the 
relationship  between  medical  severity 
and  limitation  on  functional  capacity  to 
do  basic  work  activities  (or  residual 
functional  capacity)  and  how  changes  in 
medical  severity  can  affect  your  residual 
functional  capacity.  In  determining 
whether  medical  improvement  that  has 
occurred  is  related  to  your  ability  to  do 
work,  we  will  assess  your  residual 
functional  capacity  (in  accordance  with 
paragraph  (b)(l)(iv)  of  this  section) 
based  on  the  current  severity  of  the 
impairment(8)  which  was  present  at 
your  last  favorable  medical  decision. 

(iii)  Your  new  residual  functional 
capacity  will  then  be  compared  to  your 
residual  functional  capacity  at  the  time 
of  our  most  recent  favorable  medical 
decision.  Unless  an  increase  in  the 
current  residual  functional  capacity  is 
based  on  actual  changes  in  the  signs, 
symptoms,  or  laboratory  findings  any 
medical  improvement  that  has  occurred 
will  not  be  considered  to  be  related  to 
your  ability  to  do  work. 

(iv)  Following  are  some  additional 
factors  and  considerations  which  we 
will  apply  in  making  these 
determination. 

(A)  Previous  impairment  met  or 
equaled  listings.  If  our  most  recent 
favorable  decision  was  based  on  the 
fact  that  your  impairment(8)  at  the  time 
met  or  equaled  the  severity 
contemplated  by  the  Listing  of 
Impairments  in  Appendix  1  of  Subpart  P 
of  Part  404  of  this  chapter,  an 
assessment  of  your  residual  functional 
capacity  would  not  have  been  made.  If 
medical  improvement  has  occurred  and 
the  severity  of  the  prior  impairment(s) 
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no  longer  meets  or  equals  the  same 
listing  section  usec^  to  make  our  most 
recent  favorable  decision,  we  will  find 
that  the  medical  improvement  was 
related  to  your  abil  ity  to  work. 
Appendix  1  of  Sub]  lart  P  of  Part  404  of 
this  chapter  descril  ►es  impairments 
which,  if  severe  em  )ugh,  affect  a 
person's  ability  to  i  vork.  If  the  Appendix 
level  severity  is  me  t  or  equaled  the 
individual  is  deemi  d.  in  the  absence  of 
evidence  to  the  cor  trary,  to  be  unable  to 
engage  in  gainful  ai  :tivity.  If  there  has 
been  medical  impn  ivement  to  the  degree 
that  the  requiremei  t  of  the  listing 
section  is  no  longei  met  or  equaled,  then 
the  medical  improyement  is  related  to 
your  ability  to  work.  We  must  of  course, 
also  establish  that  you  can  currently 
engage  in  substantfal  gainful  activity 
before  finding  that  your  disability  has 
ended.  [ 

[B)  Prior  residuaifunctional  capacity 
assessment  made.  TTie  residual 
functional  capacityl  assessment  used  in 
making  the  most  recent  favorable 
medical  decision  will  be  compared  to 
the  residual  functional  capacity 
assessment  based  on  current  evidence 
in  order  to  determii  le  if  your  functional 
capacity  for  basic  i  rork  activities  has 
increased.  There  w  11  be  no  attempt 
made  to  reassess  tl  e  prior  residual 
functional  capacity 

(C)  Prior  residua  functional  capacity 
assessment  shouidfiave  been  made,  but 
was  not.  If  the  most  recent  favorable 
medical  decision  should  have  contained 
an  assessment  of  oor  residual  functional 
capacity  (i.e..  your  impairments  did  not 
meet  or  equal  the  level  of  severity 
contemplated  by  the  Listing  and 
Impairments  in  Api>endix  1  of  Subpart  P 
of  Part  404  of  this  chapter)  but  does  not, 
either  because  this^ssessment  is 
missing  from  your  file  or  because  it  was 
not  done,  we  will  reconstruct  the 
residual  functional  capacity.  This 
reconstructed  residual  functional 
capacity  will  accurately  and  objectively 
assess  your  functional  capacity  to  do 
basic  work  activities.  We  will  assign  the 
maximum  function^^l  capacity  consistent 
with  a  decision  of  mlowance. 

Example:  You  werelpreviously  found  to  be 
disabled  on  the  basis  Piat  "while  your 
impairment  did  not  m^et  or  equal  a  listing,  it 
did  prevent  you  from  tfoing  your  past  or  any 
other  work."  The  prior  adjudicator  did  not. 
however,  include  a  rei  lidual  functional 
capacity  assessment  i  a  the  rationale  of  this 
decision  and  a  review  of  the  prior  evidence 
does  not  show  that  su  ch  an  assessment  was 
ever  made.  If  a  decres  se  in  medical  severity, 
i.e..  medical  ioiproven  lent,  has  occurred,  the 
residual  functional  ca  >acity  based  on  the 
current  level  of  severity  of  your  impairment 
will  have  to  t>e  compared  with  your  residual 
functional  capacity  b^sed  on  its  prior 
severity  in  order  to  determine  if  the  medical 
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improvement  is  related  to  your  ability  to  do 
work.  In  order  to  make  this  comparison,  we 
will  review  the  prior  evidence  and  make  an 
objective  assessment  of  your  residual 
functional  capacity  at  the  time  of  our  most 
recent  favorable  medical  determination, 
based  on  the  symptoms,  signs  and  lal>oratory 
findings  as  they  then  existed. 

(D)  Impairment  subject  to  temporary 
remission.. In  some  cases  the  evidence 
shows  that  an  individual's  impairments 
are  subject  to  temporary  remission  .  In 
assessing  whether  medical  improvement 
has  occurred  in  persons  with  this  type  of 
impairment,  we  will  be  careful  to 
consider  the  longitudinal  history  of  the 
impairment,  including  the  occturence  of 
prior  remission,  and  prospects  for  future 
worsenings.  Improvement  in  such 
impairments  that  is  only  temporary  will 
not  warrant  a  Hnding  of  medical 
improvement. 

(E)  Prior  file  cannot  be  located.  If  the 
prior  file  cannot  be  located,  we  will  first 
determine  whether  you  are  able  to  now 
engage  in  substantial  gainful  activity 
based  on  all  your  current  impairments. 
(In  this  way,  we  will  be  able  to 
determine  that  your  disability  continues 
at  the  earliest  point  without  addressing 
the  often  lengthy  process  of 
reconstructing  prior  evidence.)  If  you 
cannot  engage  in  substantial  gainful 
activity  currently,  yoiu-  benefits  will 
continue  unless  one  of  the  second  group 
of  exceptions  applies  (see  paragraph 
(b)(4)  of  this  section).  If  you  are  able  to 
engage  in  substantial  gainful  activity, 
we  will  determine  whether  an  attempt 
should  be  made  to  reconstruct  those 
portions  of  the  missing  file  that  were 
relevant  to  our  most  recent  favorable 
medical  decision  (e.g.,  work  history, 
medical  evidence  horn  treating  sources 
and  the  results  of  consultative 
examinations).  This  determination  will 
consider  the  potential  availability  of  old 
records  in  light  of  their  age,  whether  the 
source  of  the  evidence  is  still  in 
operation  ,  and  whether  reconstruction 
efforts  will  yield  a  complete  record  of 
the  basis  for  the  most  recent  favorable 
medical  decision.  If  relevant  parts  of  the 
prior  record  are  not  reconstructed  either 
because  it  is  determined  not  to  attempt 
reconstruction  or  because  such  efforts 
fail,  medical  improvement  cannot  be 
found.  The  documentation  of  your 
current  impairments  will  provide  a  basis 
for  any  future  reviews.  If  the  missing  file 
is  later  found,  it  may  serve  as  a  basis  for 
reopening  any  decision  under  this 
section  in  accordance  with  §  416.988. 

(3)  First  group  of  exceptions  to 
medical  improvemenL  The  law  provides 
for  certain  limited  situations  when  your 
disability  can  be  found  to  have  ended 
even  though  medical  improvement  has 
not  occurred,  if  you  can  engage  in 


substantial  gainful  activity.  These 
exceptions  to  medical  improvement  are 
intended  to.  provide  a  way  of  finding 
that  a  person  is  no  longer  disabled  in 
those  limited  situations  where,  even 
though  there  has  been  no  decrease  in       ^ 
severity  of  the  impairment(s),  evidence  ■ 
shows  that  the  person  should  no  longer 
be  considered  disabled  or  never  should 
have  been  considered  disabled.  If  one  of 
these  exceptions  applies,  we  must  also 
show  that,  taking  all  your  current 
impairment(s)  into  account  not  just 
those  that  existed  at  the  time  of  our 
most  recent  favorable  medical  decision, 
you  are  now  able  to  engage  in 
substantial  gainful  activity  before  your 
disabiUty  can  be  foimd  to  have  ended. 
As  part  of  the  review  process,  you  will    . 
be  asked  about  medical  or  vocational 
therapy  you  received  or  are  receiving. 
Your  answers  and  the  evidence  gathered 
as  a  result  as  well  as  all  other  evidence, 
will  serve  as  the  basis  for  the  finding 
that  an  exception  applies. 

(i)  Substantial  evidence  shows  that 
you  are  the  beneficiary  of  advances  in 
medical  or  vocational  therapy  or 
technology  (related  to  your  ability  to 
work).  Advances  in  medical  or 
vocational  therapy  or  technology  are 
improvements  in  treatment  or 
rehabiUtative  methods  which  have 
increased  your  ability  to  do  basic  work 
activities.  We  will  apply  this  exception 
when  substantial  evidence  shows  that 
you  have  been  the  beneficiary  of 
services  which  reflect  these  advances 
and  they  have  favorably  affected  the 
severity  of  your  impairment  or  your 
ability  to  do  basic  work  activities.  This 
decision  will  based  on  new  medical 
evidence  and  a  new  residual  functional 
capacity  assessment.  (See  S  416.945.) 
This  exception  does  not  apply  if  you  are 
eligible  to  receive  special  Supplemental 
Seciuity  Income  cash  benefits  as 
explained  in  9  416.261.  In  many 
instances,  an  advanced  medical  therapy 
or  technology  will  result  in  a  decrease  in 
severity  as  shown  by  symptoms,  signs 
and  laboratory  findings  which  will  meet 
the  definition  of  medical  improvement 
This  exception  will,  therefore,  see  very 
limited  application. 

(ii)  Substantial  evidence  shows  that 
you  have  undergone  vocational  therapy 
(related  to  your  ability  to  work). 
Vocational  therapy  (related  to  your 
ability  to  work]  may  include,  but  is  not 
limited  to,  additional  education, 
training,  or  work  experience  that 
improves  your  ability  to  meet  the 
vocational  requirements  of  more  jobs. 
This  decision  will  be  based  on 
substantial  evidence  which  includes 
new  medical  evidence  and  a  new 
residual  functional  capacity  assessmrait 
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(See  S  416.945.)  This  exception  does  not 
apply  if  you  are  eligible  to  receive 
special  Supplemental  Security  Income 
cash  benefits  as  explained  in  §  416.261. 
If,  at  the  time  of  our  review,  you  have 
not  completed  vocational  therapy  which 
could  affect  the  continuance  of  your 
disability,  we  will  review  your  claim 
upon  completion  of  the  therapy. 

Example  1:  You  were  found  to  be  disabled 
because  the  limitations  imposed  on  you  by 
your  impainnent  allowed  you  to  only  do  work 
that  was  at  a  sedentary  level  of  exertion. 
Youcjjrior  work  experience  was  work  that 
required  a  medium  level  of  exertion.  Your  age 
and  education  at  the  time  would  not  have 
qualified  you  for  work  that  was  below  this 
medium  level  of  exertion.  You  enrolled  in  and 
completed  a  specialized  training  course 
which  qualifies  you  for  a  job  in  data 
processing  as  a  computer  programmer  in  the 
period  since  you  were  awarded  benefits.  On 
review  of  your  claim,  current  evidence  shows 
that  there  is  no  medical  improvement  and 
that  you  can  still  do  only  sedentary  work.  As 
the  work  of  a  computer  programmer  is 
sedentary  in  nature,  you  are  now  able  to 
engage  in  substantial  gainful  activity  when 
your  new  skills  are  considered. 

Example  2:  You  were  previously  entitled  to 
beneflts  because  the  medical  evidence  and 
assessment  of  your  residual  functional 
capacity  showed  you  could  only  do  light 
work.  Your  prior  work  was  considered  to  be 
heavy  in  nature  and  your  age,  education  and 
the  nature  of  your  prior  work  qualified  you 
for  woric  which  was  no  less  than  medium  in 
exertion.  The  current  evidence  and  residual 
functional  capacity  show  there  has  been  no 
medical  improvement  and  that  you  can  still 
do  only  light  work.  Since  you  were  originally 
entitled  to  benefits,  your  vocational 
rehabilitation  agency  enrolled  you  in  and  you 
successfully  completed  a  trade  school  course 
so  that  you  are  now  qualified  to  do  small 
appliance  repair.  This  work  is  light  in  nature, 
so  when  your  new  skills  are  considered,  you 
are  now  able  to  engage  in  substantial  gainful 
activity  even  though  there  has  been  no 
change  in  your  residual  functional  capacity. 

(Hi)  Substantial  evidence  shows  that 
based  on  new  or  improved  diagnostic  or 
evaluative  techniques  your 
impairmentfs)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  favorable  decision. 
Changing  methodologies  and  advances 
in  medical  and  other  diagnostic  or 
evaluative  techniques  have  given,  and 
will  continue  to  give,  rise  to  improved 
methods  for  measuring  and  documenting 
the  effect  of  various  impairments  on  the 
ability  to  do  work.  Where,  by  such  new 
or  improved  methods,  substantial 
evidence  shows  that  your  impairment(8) 
is  not  as  severe  as  was  determined  at 
the  time  of  our  most  recent  favorable 
medical  decision,  such  evidence  may 
serve  as  a  basis  for  finding  that  you  are 
no  longer  disabled,  if  you  can  currently 
engage  in  substantial  gainful  activity.  In 
order  to  be  used  under  this  exception, 


however,  the  new  or  Improved 
techniques  must  have  become  generally 
available  after  the  date  of  our  most 
recent  favorable  medical  decision. 

(A)  How  we  will  determine  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  New  or  improved 
diagnostic  techniques  or  evaluations 
will  come  to  our  attention  by  several 
methods.  In  reviewing  cases,  we  often 
become  aware  of  new  techniques  when 
their  results  are  presented  as  evidence. 
Such  techniques  and  evaluations  are 
also  discussed  and  acknowledged  in 
medical  literature  by  medical 
professional  groups  and  other 
governmental  entities.  Through  these 
sources,  we  develop  listings  of  new 
techniques  and  when  they  become 
generally  available.  For  example,  we 
will  consult  the  Health  Care  Financing 
Administration  for  its  experience 
regarding  when  a  technique  is 
recognized  for  payment  under  Medicare 
and  when  they  began  paying  for  the 
technique. 

(B)  How  you  will  know  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  We  will  let  you 
know  which  methods  we  consider  to  be 
new  or  improved  techniques  and  when 
they  become  available  throu^  two 
vehicles. 

(/)  Some  of  the  future  changes  in  the 
Listing  of  Impairments  in  Appendix  1  of 
Subchapter  P  of  Part  404  of  this  chapter 
will  be  based  on  new  or  improved 
diagnostic  or  evaluation  techniques. 
Such  listings  changes  will  clearly  state 
this  fact  as  they  are  published  as 
Notices  of  Proposed  Rulemaking  and  the 
new  or  improved  technique  will  be 
considered  generally  available  as  of  the 
date  of  the  Hnal  publication  of  that 
particular  listing  in  the  Federal  Register. 

[2)  A  cumulative  list  since  1970  or  new 
or  approved  diagnostic  techniques  or 
evaluations,  how  they  changed  the 
evaluation  of  the  applicable  impairment 
and  the  month  and  year  they  became 
generally  available,  will  be  published  in 
the  Notices  section  of  the  Federal 
Register.  Included  will  be  any  changes 
in  the  Listing  of  Impairments  published 
in  the  Code  of  Federal  Regulations  since 
1970  which  are  reflective  of  new  or 
improved  techniques.  No  cases  will  be 
processed  under  this  exception  until  this 
cumulative  listing  is  so  published. 
Subsequent  changes  to  the  list  will  be 
published  periodically.  The  period  will 
be  determined  by  the  voliune  of  changes 
needed.  - 

Example:  The  electrocardiographic 
exercise  test  has  replaced  the  Master's  2-step 
test  as  a  measurement  of  heart  function  since 
the  time  of  your  last  favorable  medical 


decision.  Current  evidence  could  show  that 
your  condition,  which  was  previously 
evaluated  based  on  the  Master's  2-8tep  test 
is  not  now  as  disabling  as  was  previously 
thought.  If,  taking  all  your  current 
impairments  into  account,  you  are  now  able 
to  engage  in  substantial  gainful  activity,  this 
exception  would  be  used  to  find  that  you  are 
no  longer  disabled  even  if  medical 
improvement  hari  not  occurred. 

(iv)  Substantia!  evidence 
demonstrates  that  any  prior  disability 
decision  was  in  error.  We  will  apply  the 
exception  to  medical  improvement 
based  on  error  if  substantial  evidence 
(which  may  be  evidence  on  the  record  at 
the  time  any  prior  determination  of  the 
entitlement  to  benefits  based  on 
disability  was  made,  or  newly  obtained 
evidence  which  relates  to  that 
determination)  demonstrates  that  a  prior 
determination  was  in  error.  A  prior 
determination  will  be  found  in  error 
only  if: 

(A)  Substantial  evidence  shows  on  its 
face  that  the  decision  in  question  should 
not  have  been  made  (e.g.,  the  evidence 
in  your  file  such  as  pulmonary  function 
study  values  was  misread  or  an 
adjudicative  standard  such  as  a  listing 
in  Appendix  1  of  Subpart  P  of  Part  404  of 
this  chapter  or  a  medical/vocational 
rule  in  Appendix  2  of  Subpart  P  of  Part 
404  of  this  chapter  was  misapplied). 

Example  1:  You  were  granted  benefits 
when  it  was  determined  that  your  epilepsy 
met  Listing  11.02.  This  listing  calls  for  a 
finding  of  major  motor  seizures  more 
frequently  than  once  a  month  as  documented 
by  electroenceohalogram  evidence  and  by  a 
detailed  description  of  a  typical  seizure 
pattern.  A  history  of  either  diurnal  episodes 
or  nocturnal  episodes  with  residuals 
interfering  with  daily  activities  is  also 
required.  On  review,  it  is  found  that  a  history 
of  the  frequency  of  your  seizures  showed  that 
they  occurred  only  once  or  twice  a  year.  The 
prior  decision  would  be  found  to  be  in  error, 
and  whether  you  were  still  considered  to  be 
disabled  would  be  based  on  whether  you 
could  currently  engage  in  substantial  gainful 
activity. 

Example  2:  Your  prior  award  of  benefits 
was  based  on  vocational  rule  201.12  in 
Appendix  2  of  Subpart  P  of  Part  404  of  this 
chapter.  This  rule  applies  to  a  person  age  50- 
54  who  has  at  least  a  high  school  eduction, 
whose  previous  work  was  entirely  at  a 
semiskilled  level,  and  who  can  do  only 
sedentary  work.  On  review,  it  is  found  that  at 
the  time  of  the  prior  determination  you  were 
actually  only  age  46  and  vocational  rule 
201.21  should  have  been  used.  This  rule 
would  have  called  for  a  denial  of  your  claim 
and  the  prior  decision  is  found  tq  have  been 
in  error.  Continuation  of  your  disability 
would  depend  on  a  finding  of  your  current 
ability  to  engage  in  substantial  gainful 
activity. 

(B)  At  the  time  of  the  prior  evaluation, 
required  and  material  evidence  of  the 
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severity  of  your  knpainnent(s)  was 
missing.  That  evidence  becomes 
available  upon  rtview,  and  substantial 
evidence  demonstrates  that  had  such 
evidence  been  piesent  at  the  time  of  the 
prior  determination,  disability  would  not 
have  been  found] 

Example:  You  wire  found  disabled  on  the 
basis  of  chronic  ofaklructive  pulmonary 
disease.  The  severity  of  your  impairment  was 
documented  primarily  by  pulmonary  function 
testing  results.  Thel  evidence  showed  that  you 
could  do  only  light  work.  Spirometric  tracings 
of  this  testing,  although  required,  were  not 
obtained,  however^  On  review,  the  ogrignal 
report  is  resubmittfd  by  the  consultative 
examining  physician  along  with  the 
corresponding  spirpmetric  tracings.  A  review 
of  the  tracings  shot's  that  the  test  was 
invalid.  Current  pulmonary  function  testing 
supported  by  spirolnetric  tracings  reveals 
that  ]rour  impairmoit  does  not  limit  your 
ability  to  perform  basic  work  activities  in  any 
way.  Error  is  founa  based  on  the  fact  that 
required,  material  evidence  which  was 
originally  missing  itow  becomes  available 
and  shows  that  if  it  had  been  available  at  the 
time  of  the  prior  determination,  disability 
would  not  have  be^  found. 

[C\  Substantial  evidence  which  is  new 
evidence  which  lelates  to  the  prior 
determination  (of  allowance  or 
continuance)  refites  the  conclusions 
that  were  based  iipon  the  prior  evidence 
(e.g..  a  tumor  thought  to  be  malignant 
was  later  shown  to  have  actually  been 
benign).  Substamial  evidence  must 
show  that  had  thp  new  evidence,  (which 
relates  to  the  pri^r  determination)  been 
considered  at  the  time  of  the  prior 
decision,  the  clain  would  not  have  been 
allowed  or  continued.  A  substitution  of 
current  judgmenlj  for  that  used  in  the 
prior  favorable  dbcision  will  not  be  the 
basis  for  applying  this  exception. 

Example:  You  w(  re  previously  found 
entitled  to  benefits  on  the  basis  of  diabetes 
mellilus  which  the  >rior  adjudicator  believed 
was  equivalent  to  I  \ie  level  of  severity 
contemplated  in  thi  t  Listing  of  Impairments. 
The  prior  record  sh  dws  that  you  had  "brittle" 
diabetes  for  which  you  were  taking  insulin. 
Your  urine  was  3-(-'  for  sugar,  and  you  alleged 
occasional  hypogl)«:emic  attacks  caused  by 
exertion.  On  review,  symptoms,  signs  and 
laboratory  Hndingsj  are  unchanged.  The 
current  adjudicatoi  feels,  however,  that  your 
impairment  clearly  does  not  equal  the 
severity  contempla  led  by  the  listings.  Error 
cannot  be  found  b«  cause  it  would  represent  a 
substitution  of  cun  ent  judgment  for  that  of 
the  prior  adjudicat(  ir  that  your  impairment 
equaled  a  hsting. 

(D)  The  except  on  for  error  will  not  be 
applied  retroacti'  rely  under  the 
conditions  set  ou  t  above  unless  the 
conditions  for  re(  tpening  the  prior 
decision  (see  (§  116.1488  through 
416.1489)  are  mel . 

(v)  You  are  cui  rentfy  engaging  in 
substantial  gaktj  <jl  activity.  ]i  you  are 


currently  engaging  in  substantial  gainful 
activity  before  we  determine  whether 
you  are  no  longer  disabled  because  of 
your  work  activity,  we  will  consider 
whether  you  are  entitled  to  a  trial  wbrk 
period  as  set  out  in  S  416.992.  We  will 
Hnd  that  your  disability  has  ended  in  the 
month  in  which  you  demonstrated  your 
ability  to  engage  in  substantial  gainful 
activity  (following  completion  of  a  trial 
work  period,  where  it  applies).  This 
exception  does  not  apply  if  you  are 
eligible  to  receive  special  Supplemental 
Security  Income  cash  benefits  as 
explained  in  §  416.281.  This  exception 
also  does  not  apply  in  determining 
whether  you  continue  to  have  a 
disabling  impairment(s)  (§  416.911)  for 
purposes  of  deciding  your  eligibility  for 
a  reentitlement  period  (§  416.992a). 

(4)  Second  group  of  exceptions  to 
medical  improvement  In  addition  to  the 
first  group  of  exceptions  to  medical 
improvement  the  following  exceptions 
may  result  in  a  determination  that  you 
are  no  longer  disabled.  In  these 
situations  the  decision  will  be  made 
without  a  determination  that  you  have 
medically  improved  or  can  engage  in 
substantial  gainful  activity. 

(i)  A  prior  determination  was 
fraudulently  obtained.  If  we  find  that 
any  prior  favorable  determination  was 
obtained  by  fraud,  we  may  find  that  you 
are  not  disabled.  In  addition,  we  may 
reopen  your  claim  under  the  rules  in 
S  416.96& 

(ii)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if  you 
fail  (without  good  cause)  to  do  what  we 
ask.  Section  416.911  discusses  how  we 
will  decide  whether  you  have  good 
cause  for  failure  to  cooperate.  The 
month  in  which  your  disability  ends  will 
be  the  first  month  in  which  you  failed  to 
do  what  we  asked. 

(iii)  We  are  unable  to  find  you.  If  there 
is  a  question  about  whether  you 
continue  to  be  disabled  and  we  are 
unable  to  find  you  to  resolve  the 
question,  we  will  suspend  your 
payments.  The  month  your  payments 
are  suspended  will  be  first  month  in 
which  the  question  arose  and  we  could 
not  find  you. 

(iv)  You  fail  to  follow  prescribed 
treatment  which  would  be  expected  to 
restore  your  ability  to  engage  in 
substantial  gainful  activity.  If  treatment 
has  been  prescribed  for  you  which 
would  be  expected  to  restore  your 
ability  to  work,  you  must  follow  that 
treatment  in  order  to  be  paid  benefits.  If 
you  are  not  following  that  treatment  and 


you  do  not  have  good  cause  for  failing  to 

follow  that  treatment,  we  will  find  that 

your  disability  has  ended  (see 

§  416.930(c)).  The  month  your  disability 

ends  will  be  the  first  month  in  which 

you  failed  to  follow  the  prescribed 

treatment. 

(5)  Evaluation  Steps.  To  assure  that 
disability  reviews  are  carried  out  in  a 
uniform  manner,  that  a  decision  of 
continuing  disability  can  be  made  in  the 
most  expeditious  and  administratively 
efficent  way,  and  that  any  decision  to 
stop  disability  benefits  are  made 
objectively,  neutrally  and  are  fully 
documented,  we  will  follow  specific 
steps  in  reviewing  the  question  of 
whether  your  disability  continues.  Our 
review  may  cease  and  benefits  may  be 
continued  at  any  point  if  we  determine 
there  is  sufficient  evidence  to  find  that 
you  are  still  unable  to  engage  in 
substantial  gainful  activity.  The  steps 
are: 

(i)  Are  you  engaging  in  substantial 
gainful  activity?  If  you  are  (and  any 
applicable  trial  work  period  has  been 
completed),  we  will  find  disability  to 
have  ended  (see  paragraph  (b)(3)(v)  of 
this  section). 

(ii)  If  you  are  not,  do  you  have  an 
impairment  or  combination  of 
impairments  which  meets  or  equals  the 
severity  of  an  impairment  listed  in 
Appendix  1  of  Subpart  P  of  Part  404  of 
this  chapter?  If  you  do.  your  disability 
will  be  found  to  continue. 

(iii)  If  you  do  not,  has  there  been 
medical  improvement  as  defined  in 
paragraph  (b)(l)(i)  of  this  section?  If 
there  has  been  medical  improvement  as 
shown  by  a  decrease  in  medical 
severity,  see  step  (iv).  If  there  has  been 
no  decrease  in  medical  severity,  there 
has  been  no  medical  improvement.  (See 
step  (v).) 

(iv))  If  there  has  been  medical 
improvement,  we  must  determine 
whether  it  is  related  to  our  ability  to  do 
work  in  accordance  with  paragraphs 
(b)(1)(i)  through  (b)(1)(iv)  of  this  secUon; 
i.e.,  whether  or  not  there  has  been  an 
increase  in  the  residual  functional 
capacity  based  on  the  impairment(s) 
that  was  present  at  the  time  of  the  most 
recent  favorable  medical  determination. 
If  medical  improvement  is  not  related  to 
your  ability  to  work,  see  step  (v).  If 
medical  improvement  is  related  to  your 
ability  to  do  work,  see  step  (vi). 

(v)  If  we  found  at  step  (iii)  that  there 
has  been  no  medical  improvement  or  if 
we  found  at  step  (iv)  that  the  medical 
improvement  is  not  related  to  your     • 
ability  to  work,  we  consider  whether 
any  of  the  exceptions  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section  apply.  If 
none  of  them  apply,  your  disability  will 
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be  found  to  continue.  If  one  of  the  first 
group  of  exceptions  to  medical 
improvement  applies,  see  step  (v().  If  an 
exception  from  the  second  group  of 
exceptions  to  medical  improvement 
applies,  your  disability  will  be  fot  nd  to 
have  ended.  The  second  group  of 
exceptions  to  medical  improvement  may 
be  considered  at  any  point  in  this 
process. 

(vi)  If  medical  improvement  isahown 
to  be  related  to  your  ability  to  do  woric 
or  if  one  of  the  first  group  of  exceptions 
to  medical  improvement  applies,  we  will 
determine  whether  all  your  current 
impairments  (in  combination]  are  severe 
(see  §416.921).  This  determination  will 
consider  all  your  current  impairments 
and  the  impact  of  the  combination  of 
these  impairments  on  your  ability  to 
fimction.  If  the  residual  functional 
capacity  assessment  in  step  (iv)  above 
shows  significant  limitation  of  your 
ability  to  do  basic  work  activities,  see 
step  (vii).  When  the  evidence  shows  that 
all  your  current  impairments  in 
combination  do  not  significantly  limit 
your  physical  or  mental  abilities  to  do 
basic  work  activities,  these  impairments 
will  not  be  considered  severe  in  nature. 
If  so.  you  will  no  longer  be  considered  to 
be  disabled. 

(vii)  If  your  impairment(s)  is  severe, 
we  will  assess  your  current  ability  to 
engage  in  substantial  gainfid  activity  in 
accordance  with  {§416.960  through 
416.969.  That  is  we  will  assess  your 
residual  functional  capacity  based  on  all 
your  current  impairments  and  consider 
whether  you  can  still  do  work  you  have 
done  in  the  past.  If  you  can  do  such 
work,  disability  will  be  found  to  have 
ended 

(viii)  If  you  are  not  able  to  do  work 
you  have  done  in  the  past,  we  will 
consider  one  final  step.  Given  the 
residual  functional  capacity  assessment 
and  considering  your  age,  education  and 
past  work  experience,  can  you  do  other 
work?  If  you  can,  disability  will  be 
found  to  have  ended.  If  you  cannot, 
disability  will  be  found  to  continue. 

(6)  The  month  in  which  we  will  find 
you  are  no  longer  disabled.  If  the 
evidence  shows  that  you  are  no  longer 
disabled,  we  will  find  that  your 
disability  ended  in  the  following 
month — 

(i)  For  purposes  of  S  416.1331  (under 
which  benefits  can  be  paid  for  the 
month  in  which  disability  ends  and  the 
two  following  months)  the  eariiest  of  the 
following  months — 

(A)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  roles  set  out  in  this  section,  and  you 
were  disabled  wily  for  a  specified 
period  of  time  in  the  past; 


(B)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  rules  set  out  in  this  section,  but  not 
earlier  than  the  month  in  which  we  mail 
you  a  notice  saying  that  the  information 
we  have  shows  that  yon  are  not 
disabled; 

(C)  The  month  in  which  you  return  to 
full-time  work,  with  no  significant 
medical  restrictions  and  acknowledge 
that  medical  improvement  has  occurred, 
and  we  expected  your  impairment(8]  to 
improve  (see  §  416.991); 

(D)  The  first  month  following 
completion  of  your  trial  work  period  for 
which  it  is  determined  that  you  have 
demonstrated  the  ability  to  do 
substantial  gainful  activity; 

(E)  The  first  month  in  w^cfa  you  fail 
without  good  cause  to  foilow  prescribed 
treatment  when  the  rule  set  out  in 
paragraph  (b)(4)(iv)  of  this  section 
applies; 

(F)  The  first  month  in  whidi  you  were 
told  by  your  physician  that  you  could 
return  to  work  provided  tkere  is  no 
substantial  conflict  between  your 
physician's  and  your  statements 
regarding  your  awareness  of  your 
capacity  for  work  and  the  earlier  date  is 
supported  by  substantial  evidence;  or 

(G)  The  first  month  in  which  you 
failed  without  good  cause  to  do  what  we 
asked,  when  the  rule  set  out  in 
paragraph  (b)(4)(ii)  of  this  section 
applies. 

(ii)  For  all  other  purposes,  the  month 
preceding  the  termination  month.  The 
termination  month,  as  that  term  is  used 
in  this  paragraph,  is  the  first  month  after 
the  15-month  reentitlement  period 
(described  in  \  416.992a,  in  which  you 
engage  in  or  are  determined  able  to 
engage  in  substantial  gainful  activity  or, 
if  earlier,  the  first  month  after  a  trial 
work  period  in  which  your  impairment  is 
determined,  based  on  medical  or  other 
evidence,  to  no  longer  exist  or  not  be  a 
disabling  impairment  as  described  in 
S  416.911. 

(7)  Before  we  stop  your  benefits.  If  we 
find  you  are  no  longer  disabled,  before 
we  stop  your  benefits,  we  will  give  you 
a  chance  to  explain  why  we  should  not 
do  so.  Subparts  M  and  N  of  this  Part 
describe  your  rights  and  the  procedures 
we  will  follow. 

(c)  Disabled  persons  underage  IB 
(children).  If  you  are  entitled  to 
disability  benefits  as  a  disabled  child 
under  age  18,  there  are  a  number  of 
factors  we  consider  in  deciding  whether 
your  disability  continues.  We  must 
determine  if  there  has  been  any  medical 
improvement  in  your  impairment(s)  and, 
if  so,  whether  this  medical  improvement 
is  related  to  your  ability  to  work  (i.e.. 
your  ability  to  perform  age-appropriate  ' 
activities).  If  your  impairnientfs)  has  not 


medically  improved,  we  must  consider 
whether  one  or  more  of  the  exceptions 
to  medical  improvement  applies.  If 
medical  improvement  related  to  your 
ability  to  work  has  not  occurred  and  no 
exception  applies,  your  benefits  will 
continue.  Even  where  medical 
improvement  related  to  your  alMlity  to 
work  has  occurred  or  an  exception 
applies  (see  paragraph  (c)(4]  of  this 
section  for  exceptions)  in  most  cases 
before  we  can  find  that  you  are  no 
longer  disabled,  we  must  also  show, 
based  on  current  medical  evidence,  that 
you  no  longer  suffer  from  any  medically 
determinable  physical  or  mental 
impairment(s)  of  comparable  severity  to 
any  impairment(s)  which  would  make 
an  adult  disabled.  As  set  out  in 
S  416.923,  this  will  be  determined  based 
on  whether  or  not  your  impairment(s) 
meets  or  equals  the  requirements  in 
Appendix  1  of  Subpart  P  of  Part  404  of 
this  chapter. 

(1)  Terms  tnd  definitions.  TTiere  are 
several  terms  and  defuiitioru  which  are 
important  to  know  in  order  to 
understand  how  we  review  your  claim 
to  determine  whether  your  disability 
continues. 

(i)  Medical  improvement  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  your  impainnent(s) 
which  was  present  at  the  time  of  the 
most  recent  favorable  medical  decision 
that  you  were  disabled  or  continued  to 
be  disabled.  A  determination  that  there 
has  been  a  decrease  in  medical  severity 
must  be  based  on  changes 
(improvement)  in  the  symptoms,  signs 
and/or  laboratory  findings  (see 
§  416.928)  associated  with  your 
impairment(s). 

Example  1:  A  child  was  allowed  as  meeting 
Listing  101.08  due  to  chronic  osteomyelitis  of 
the  knee.  At  the  time  he  has  redness  and 
drainage  of  the  infected  site  which  persisted 
despite  therapy.  Current  evidence  shows  that 
he  responded  to  intensive  medication  and 
treatment.  He  has  had  no  episodes  of  acute 
activity  or  drainage  for  the  past  6  months  and 
has  only  mild  limitation  of  knee  motion. 

Medical  improvement  has  occurred 
because  there  has  been  a  decrease  in  the 
severity  of  the  child's  impairment  as 
documented  by  the  current  symptoms  and 
signs  reported  by  his  physician. 

Example  2:  Under  the  medical  equivalence 
provision  of  S  416.928,  a  child  was  found 
disabled  based  on  a  deformed  leg  and  a 
hearing  impairment.  At  the  time  the  child's 
disability  was  reevaluated,  an  operation  had 
resulted  in  minor  improvement  in  the  leg 
deformity,  the  hearing  impatnnent  had 
deteriorated  somewhat,  and,  in  addition  the 
child  now  has  a  seizure  disorder  with 
infrequent  seizures.  Medical  improvement 
will  not  be  found,  because  considering  only 
the  impairments  present  at  the  time  of  the 
prior  favoratrfe  medical  decision,  the  medical 
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severity  of  the  child'  i  prior  impainnents  has 
not  decreased. 

(ii)  Determining  whether  medical 
improvement  is  re  lated  to  your  ability  to 
work.  If  medical  ii  nprovement  has 
occurred  and  the  severity  of  the  prior 
unpainnent(s]  no  longer  meets  or  equals 
the  hsting  section  Which  was  used  in 
making  our  most  recent  favorable 
decision,  we  will  ^d  that  the  medical 
improvement  was  t^lated  to  your  ability 
to  work  (i.e.,  your  ability  to  perform  age- 
appropriate  activilies).  Appendix  1  of 
Subpart  P  of  Part  4  04  of  this  chapter 
describes  impairm  ents  which,  if  severe 
enough,  affect  a  pgrson's  ability  to  work. 
If  the  appendix  leAiel  severity  is  met  or 
equaled  the  indiviiual  is  deemed^  in  the 
absence  of  evideni « to  the  contrary,  to 
be  unable  to  engaj  e  in  substantial 
gainful  activity.  If  there  has  been 
medical  improvement  to  the  degree  that 
the  requirement  of  the  listing  section  is 
no  longer  met  or  e<  ualed,  then  the 
medical  improvem  >nt  i»  related  to  your 
ability  to  work.  Wis  must,  of  course,  also 
establish  that,  coniidering  all  of  your 
current  impairmen  s,  your  condition 
does  not  meet  or  ei  |ual  the  requirements 
of  Appendix  1  of  Subpart  P  of  Part  404^f 
this  chapter  beforej  we  could  find  that 
your  disability  hasjended.  If  there  has 
been  any  medical  i  nprovement  in  your 
impairment(s),  but  it  is  not  related  to 
your  ability  to  do  v  ork  and  none  of  the 
exceptions  apphes,  your  benefits  will  be 
continued. 

(iii)  Determining  whether  your 
impairment(s)  is  of  comparable  severity 
to  any  impairment  s)  which  would  make 
an  adult  (a  person  i  i^e  18  or  over) 
disabled.  Even  whi  re  medical 
improvement  relatt  d  to  your  ability  to 
work  has  occurred  or  an  exception 
applies,  in  most  cases  before  we  can 
find  that  you  are  nd  longer  disabled,  we 
must  also  show  tha  t  you  no  longer  suffer 
&X)m  any  medicallj  determinable 
physical  or  mental  fmpainnent(s)  of 
comparable  severi^  to  any 

would  make  an 
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determination.  Seolions  416.925,  416.926, 
and  416.978  set  out  now  we  will  decide 
whether  your  impa  rment(s)  meets  or 
equals  the  requiren  ents  of  Appendix  1 
of  Subpart  P  of  Part  404  of  this  chapter. 

(iv)  Evidence  and  basis  for  our 
decision.  Our  decis  ons  under  this 
section  will  be  mac  e  on  a  neutral  basis 


without  any  initial 


nference  as  to  the 


presence  or  absence  of  disability  being 
drawn  from  the  fact  that  you  have 
previously  been  determined  to  be 
disabled.  We  will  consider  all  evidence 
you  submit,  as  well  as  all  evidence  we 
obtain  from  your  treating  phy8ician(s) 
and  other  medical  or  nonmedical 
sources.  What  constitutes  "evidence" 
and  our  procedures  for  obtaining  it  are 
set  out  in  SS  416.912  throu^  416.9ia 
Our  determination  regarding  whether 
your  disability  continues  will  be  made 
on  the  basis  of  the  weight  of  the 
evidence. 

(v)  Point  of  comparison.  For  purpose 
of  determining  whether  medical 
improvement  has  occiured,  we  will 
compare  the  current  medical  seventy  of 
that  impairment(s)  which  was  present  at 
the  time  of  the  most  recent  favorable 
medical  decision  that  you  were  disabled 
or  continued  to  be  disabled  to  the 
medical  severity  of  that  impairment(s)  at 
that  time.  If  medical  improvement  has 
occurred,  we  will  determine  whether  the 
medical  improvement  is  related  to  your 
ability  to  do  work  (i.e.,  to  perform  ,age- 
appropriate  activities)  based  on  the 
prior  hnpairmentsfs).  The  most  recent 
favorable  medical  decision  is  the  latest 
decision  involving  a  consideration  of  the 
medical  evidence  and  the  issue  of 
whether  you  were  disabled  or  continued 
to  be  disabled  which  became  final. 

(2)  Determining  medical  improvement 
and  its  relationship  to  your  ability  to  do 
work.  Paragraphs  (c)(l)(i)  and  (c)(l)(ii) 
of  this  section  discuss  what  we  mean  by 
medical  improvement  and  how  we 
determine  whether  medical 
improvement  is  related  to  your  ability  to 
work. 

[i]  Medical  Improvement.  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  impairment(s) 
present  at  the  time  of  the  most  recent 
favorable  medical  decision  that  you 
were  disabled  or  continued  to  be 
disabled.  Whether  medical  improvement 
has  occurred  is  determined  by  a 
comparison  of  prior  and  current  medical 
evidence  which  must  show  that  there 
have  been  changes  (improvement)  in  the 
sjrmptoms,  signs  or  laboratory  findings 
associated  with  that  impairment(s). 

(ii)  Determining  if  medical 
improvement  is  related  to  ability  to 
work.  If  there  is  a  decrease  in  medical 
severity  as  shown  by  the  signs, 
symptoms,  and  laboratory  findings,  we 
then  must  determine  if  it  is  related  to 
your  ability  to  do  work  (i.e..  to  perform 
age  appropriate  activities),  as  explained 
in  paragraph  (c)(l)(ii)  of  this  section.  In 
determining  if  the  medical  improvement 
that  has  occurred  is  related  to  your 
ability  to  work,  we  will  assess  whether 
the  previously  existing  impairment(B) 


still  meets  or  equals  the  level  of  severity 
contemplated  by  the  same  listing  section 
in  Appendix  1  of  Subpart  P  of  Part  404  of 
this  chapter  which  was  used  in  making 
our  most  recent  favorable  decision. 
Appendix  1  of  Subpart  P  of  Part  404  of 
this  Chapter  describes  impairments 
which,  if  severe  enough,  affect  a 
person's  ability  to  work.  If  the  appendix 
level  severity  is  met  or  equaled,  the 
individual  is  deemed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  unable  to 
engage  in  substantial  gainful  activity.  If 
there  has  been  medical  improvement  to 
the  degree  that  the  requirement  of  the 
listing  section  is  no  longer  met  or 
equaled,  then  the  medical  improvement 
is  related  to  your  ability  to  work.  Unless 
an  objective  assessment  shows  that  the 
listing  requirement  is  no  longer  met  or 
equaled  based  on  actual  changes  in  the 
medical  evidence,  the  medical 
improvement  that  has  occurred  will  not 
be  considered  to  be  related  to  your 
ability  to  work. 

(iii)  Prior  file  cannot  be  located.  If  the 
prior  file  cannot  be  located,  we  will  first 
determine  whether  your  current 
impairment(s)  meets  or  equals  the 
requirements  of  Appendix  1  of  Subpart  P 
of  Part  404  of  this  chapter.  (In  this  way, 
we  will  determine  that  your  benefits 
continue  at  the  earliest  time  without 
addressing  the  often  lengthy  process  of 
reconstructing  prior  evidence.)  If  so, 
your  benefits  will  continue  unless  one  of 
the  second  group  of  exceptions  applies 
(see  paragraph  (c)(4)  of  this  section).  If 
not,  we  will  determine  whether  an 
attempt  should  be  made  to  reconstruct 
those  portions  of  the  missing  file  that 
were  relevant  to  our  most  recent 
favorable  medical  decision  (e.g.,  medical 
evidence  from  treating  sources  and  the 
results  of  consultative  examinations). 
This  determination  will  consider  the 
potential  availability  of  old  records  in 
light  of  their  age.  whether  the  source  of 
the  evidence  is  still  in  operation;  and 
whether  reconstruction  efforts  will  yield 
a  complete  record  of  the  basis  for  the 
most  recent  favorable  medical  decision.  • 
If  relevant  parts  of  the  prior  record  are 
not  reconstructed  either  because  it  is 
determined  not  to  attempt 
reconstruction  or  because  such  efforts 
fail,  medical  improvement  cannot  be 
found.  The  documentation  of  your 
ciurent  impairment(s)  will  provide  a 
basis  for  any  future  reviews.  If  the 
missing  file  is  later  found,  it  may  serve 
as  a  basis  for  reopening  any  decision 
under  this  section  in  accordance  with 
the  rules  in  9  416.988. 

(iv)  Impairment  subject  to  temporary 
remission.  In  some  cases  the  evidence 
shows  that  an  individual's  impairment  is 
subject  to  temporary  remission.  In 
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assessing  whether  medical  improvement 
has  occurred  in  persons  with  this  type  of 
impairment  ive  will  be  careful  to 
consider  the  longitudinal  history  of  the 
impairment(8),  including  the  occurrence 
of  prior  remissions,  and  prospects  for 
future  worsening  of  the  impairment(s). 
Improvement  in  such  impairments  that 
is  only  temporary  will  not  warrant  a 
fmding  of  medical  improvement. 

(v)  Applicable  listing  has  been 
revised  since  the  most  recent  favorable 
medical  decision.  When  determining 
whether  any  medical  improvement  is 
related  to  your  ability  to  work,  we  use 
the  same  listing  section  in  Appendix  1  of 
Subpart  P  of  Part  404  of  this  chapter 
which  was  used  to  make  our  prior 
favorable  decision.  We  will  use  the 
listing  as  it  appeared  at  the  time  of  the 
prior  decision,  even  w^ere  the 
requirement(s)  of  the  listing  was 
subsequently  changed.  The  current 
revised  listing  requirement  will  be  used 
if  we  determine  that  you  have  medically 
improved  and  it  is  necessary  to 
determine  whether  your  current 
impairment(8)  is  of  comparable  severity 
to  any  impairment(s)  which  would  make 
an  adult  disabled. 

(3)  First  group  of  exceptions  to 
medical  improvement  The  law  provides- 
for  certain  limited  situations  when  your 
disability  can  be  found  to  have  ended 
even  though  medical  improvement  has 
not  occurred,  if  your  impairment(s)  is  no 
longer  of  comparable  severity  to  any 
impairment(8)  which  would  make  an 
adult  disabled.  These  exceptions  to 
medical  improvement  are  intended  to 
provide  a  way  of  finding  that  a  person  is 
no  longer  disabled  in  those  hmited 
situations  where,  even  though  there  has 
been  no  decrease  in  severity  of  the 
impairment(s),  evidence  shows  that  the 
persons  should  no  longer  be  considered 
disabled  or  never  should  have  been 
considered  disabled.  If  one  of  these 
exceptions  applies,  before  we  can  find 
you  are  no  longer  disabled,  we  must 
also  show  that,  taking  all  your  current 
impairment(8)  into  account  not  just 
those  that  existed  at  the  time  of  our 
most  recent  favorable  medical  decision, 
your  impairment(s)  no  longer  meets  or 
equals  the  requirements  in  Appendix  1 
of  Subpart  P  of  Part  404  of  this  chapter. 
As  part  of  the  review  process,  you  will 
be  asked  about  any  medical  therapy  you 
received  or  are  receiving.  Your  answers 
and  the  evidence  gathered  as  a  result  as 
well  as  all  other  evidence,  will  serve  as 
the  basis  for  the  finding  that  an 
exception  does  or  does  not  apply. 

(i)  Substantial  evidence  shows  that 
you  are  the  beneficiary  of  advances  in 
medical  therapy  or  technology  (related 
to  your  ability  to  work).  Advances  in 


medical  therapy  or  technology  are 
improvements  in  treatment  or 
rehabilitative  methods  which  have 
reduced  the  severity  of  your 
impairment(8].  We  will  apply  this 
exception  when  substantial  evidence 
shows  that  you  have  been  the 
beneficiary  of  services  which  reflect 
these  advances  and  they  have  favorably 
affected  the  severity  of  your 
impairment(s).  This  decision  will  be 
based  on  new  medical  evidence.  This 
exception  does  not  apply  if  you  are 
eligible  to  receive  special  Supplemental 
Security  Income  cash  benefits  as 
explained  in  {  416.261.  In  many 
instances,  an  advanced  medical  therapy 
or  technology  will  result  in  a  decrease  in 
severity  as  shown  by  symptoms,  signs 
and  laboratory  findings  which  will  meet 
the  definition  of  medical  improvement 
The  exception  will  therefore,  see  very 
limited  application. 

(ii)  Substantial  evidence  shows  that 
based  on  new  or  improved  diagnostic  or 
evaluative  techniques  your 
impairmentfs)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of 
the  most  recent  favorable  decision. 
Changing  methodologies  and  advances 
in  medical  and  other  diagnostic  or 
evaluative  techniques  have  given,  and 
will  continue  to  give,  rise  to  improved 
methods  for  measuring  and  documenting 
the  effect  of  various  impairments  on  the 
ability  to  do  work.  Where,  by  such  new 
or  improved  methods,  substantial 
evidence  shows  that  your  impairment(8) 
is  not  as  severe  as  was  determined  at 
the  time  of  our  most  recent  favorable 
medical  decision,  such  evidence  may 
serve  as  a  basis  for  finding  that  you  are 
no  longer  disabled,  if  your  impairment(8) 
no  longer  meets  or  equals  the 
requirements  of  Appendix  1  of  Subpart  P 
of  Part  404  of  this  chapter.  In  order  to  be 
used  under  this  exception,  however,  the 
new  or  improved  techniques  must  have 
become  generally  available  after  the 
date  of  oiu-  most  recent  favorable 
medical  decision. 

(A)  How  we  will  determine  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  New  or  improved 
diagnostic  techniques  or  evaluations 
will  come  to  our  attention  by  several 
methods.  In  reviewing  cases,  we  often 
become  aware  of  new  techniques  when 
their  results  are  presented  as  evidence. 
Such  techniques  and  evaluations  are 
also  discussed  and  acknowledged  in 
medical  literature  by  medical 
professional  groups  and  other 
governmental  entities.Through  these 
sources,  we  develop  listings  of  new 
techniques  and  when  they  become 
generally  available.  For  example,  we 


will  consult  the  Health  Care  Financing 
Administration  for  its  experience 
regarding  when  a  technique  is 
recognized  for  payment  under  Medicare 
and  when  they  began  paying  for  the 
technique. 

(B)  How  you  will  know  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  We  will  let  you 
know  which  methods  we  consider  to  be 
new  or  improved  techniques  and  when 
they  become  available  through  two 
vehicles. 

[1]  Some  of  the  future  changes  in  the 
Listing  of  Impairments  in  Appendix  1  of 
Subpart  P  of  Part  404  of  this  chapter  will 
be  based  on  new  or  improved  diagnostic 
or  evaluative  tedmiques.  Such  listing 
changes  will  cleturly  state  this  fact  as 
they  are  published  as  Notices  of 
Proposed  Rulemaking  and  the  new  or 
improved  technique  will  be  considered 
generally  available  as  of  the  date  of  the 
final  publication  of  that  particular  listing 
in  the  Federal  Register. 

{2)  A  cumulative  list  since  1970  of  new 
or  improved  diagnostic  techniques  or 
evaluations,  how  they  changed  the 
evaluation  of  the  applicable  impairment 
and  the  month  and  year  they  became 
generally  available,  will  be  published  in 
the  Notices  section  of  the  Federal 
Register.  Included  will  be  any  dumges 
in  the  Listing  of  Impairments  published 
in  the  Code  of  Federal  Regulations  since 
1970  which  are  reflective  of  new  or 
improved  techniques.  No  cases  will  be 
processed  under  this  exception  until  this 
cumulative  listing  is  so  published. 
Subsequent  changes  to  the  list  will  be 
published  periodically.  The  period  will 
be  determined  by  the  volume  of  changes 
needed. 

(iii)  Substantial  evidence 
demonstrates  that  any  prior  disability 
decision  was  in  error.  We  will  apply  the 
exception  to  medical  improvement 
based  on  error  if  substantial  evidence 
(which  may  be  evidence  on  the  record  at 
the  time  any  prior  determination  of  the 
entitlement  to  benefits  based  on 
disability  was  made,  or  newly  obtained 
evidence  which  relates  to  that 
determination)  demonstrates  that  a  prior 
determination  was  in  error.  A  prior 
determination  vtrill  be  found  in  error 
only  if: 

(A)  Substantial  evidence  shows  on  its 
face  that  the  decision  in  question  should 
not  have  been  made  (e.g.,  the  evidence 
in  your  file  such  as  pulmonary  function 
study  values  was  misread  or  an 
adjudicative  standard  such  as  a  Hsting 
in  Appendix  1  of  Subpart  P  of  Part  404  of 
this  chapter  was  misapplied). 

Example:  You  were  granted  disability 
benefits  when  it  has  determined  that  your 
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epilepsy  mat  Listing  kll.02A.  This  listing  calls 
for  a  finding  of  ma  jot  motor  seizures  more 
frequently  than  once  a  month  despite  at  least 
3  months  of  prescribed  treatment.  A  history 
of  either  diurnal  epi^ea  or  nocturnal 
episodes  w,ith  residufils  interfering  with  daily 
activities  is  also  required.  On  review,  it  is 
found  that  a  history  *f  the  frequency  of  your 
seizures  showed  that  they  occurred  only  once 
or  twice  a  year.  The  prior  decision  would  be 
found  to  be  in  error,  ind  whether  you  were 
still  considered  to  be|  disabled  would  be 
based  on  whether  ydur  current  impairmentfs) 
meet  or  equal  the  reduirements  of  Appendix  1 
of  Subpart  P  of  Part  404  of  the  chapter. 

(B)  At  the  time  ojf  the  prior  evaluation, 
required  and  material  evidence  of  the 
severity  of  your  iiii)airment(s)  was 
missing.  That  evidence  becomes 
available  upon  review,  and  substantial 
evidence  demonstiiates  that  had  such 
evidence  been  present  at  the  time  of  the 
prior  determinatioi  i,  disability  would  not 
have  been  found. 

(C)  Substantial  evidence  which  is  new 
evidence  which  relates  to  the  prior 
determination  (of  Allowance  or 
continuance)  refut(  s  the  conclusions 
that  were  based  up  on  the  prior  evidence 
(e.g..  a  tumor  thouj  ht  to  be  malignant 
was  later  shown  tc  have  actually  been 
benign). 

(D)  Substantial  e  kridence  must  show 
that  had  the  new  evidence  (which 
relates  to  the  prior  determination)  been 
considered  at  the  time  of  the  prior 
decision,  the  claimlwouid  not  have  been 
allowed  or  contintied.  A  substitution  of 
CTurent  judgment  f^r  that  used  in  the 
prior  favorable  deqsion  will  not  be  the 
basis  for  applying  iiis  exception. 

(E)  The  exceptioi  for  error  will  not  be 
applied  retroactively  under  the 
conditions  set  out  ^bove  unless  the 
conditions  for  reopening  the  prior 
decision  (see  9  418i88)  are  met. 

(iv)  You  are  curnnUy  engaging  in 
substantial  gainfuractivity.  If  you  are 
currently  engaging  in  substantial  gainful 
activity,  before  we  |determine  whether 
you  are  no  longer  disabled  because  of 
your  work  activity,  jwe  will  consider 
whether  you  are  entitled  to  a  trial  worlc 
period  as  set  out  in' 5  416.992.  We  will 
find  that  your  disal^ility  has  ended  in  the 
month  in  which  yoii  demonstrated  your 
ability  to  engage  in  substantial  gainful 
activity  (following  completion  of  a  trial 
work  period,  wherel  it  applies).  This 
exception  does  not  apply  if  you  are 
eligible  to  receive  sbecial  Supplemental 
Security  Income  cash  benefits  as 
explained  in  9  416.361.  This  exception 
also  does  not  apply]  in  determining 
whether  you  contin^ie  to  have  a 
disabling  impainneht(8)  (9  416.911)  for 
purposes  of  decidinb  your  eligibility  for 
a  reentitlement  period  (9  416.992a). 

(4)  Second  group  of  exceptions  to 
medical  improvemmtt.  In  addition  to  the 


first  group  of  exceptions  to  medical 
improvement,  the  following  exceptions 
may  result  in  a  determination  that  you 
are  no  longer  disabled.  In  these 
situations  the  decision  will  be  made 
without  a  determination  that  you  have 
medicaUy  improved  or  can  engage  in 
gainful  activity. 

(i)  A  prior  determination  was 
fraudulently  obtained.  If  we  find  that 
any  priw  favorable  determination  was 
obtained  by  fraud,  we  may  find  that  you 
are  not  disabled.  In  addition,  we  may 
reopen  your  claim  under  the  rules  in 
9  4ia988. 

(ii)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  yoiu  disability  has  ended  if  you 
fail  (without  good  cause)  to  do  what  we 
ask.  Section  9  416.911  discusses  how  we 
will  decide  whether  you  have  good 
cause  for  failure  to  cooperate.  The 
month  in  which  your  disability  ends  will 
be  the  first  montii  in  which  you  failed  to 
do  what  we  asked. 

(iii)  We  are  unable  to  find  you.  If  there 
is  a  question  about  whether  you 
continue  to  be  disabled  and  we  are 
unable  to  find  you  to  resolve  the 
question,  we  will  suspend  your 
payments.  The  month  your  payments 
are  suspended  will  be  the  first  month  in 
which  the  question  arose  and  we  could 
not  find  you. 

(iv)  You  fail  to  follow  prescribed 
treatment  which  would  be  expected  to 
restore  your  ability  to  engage  in  gainful 
activity.  If  treatment  has  been 
prescribed  for  you  which  would  be 
expected  to  restore  your  ability  to  woric, 
you  must  follow  that  treatment  in  order 
to  be  paid  benefits.  If  you  are  not 
following  that  treatment  and  you  do  not 
have  good  cause  for  failing  to  follow 
that  treatment,  we  will  find  that  your 
disability  has  ended  (see  9  416.930(c)]. 
The  month  yoiu"  disability  ends  will  be 
the  first  month  in  which  you  failed  to 
follow  the  prescribed  treatment. 

(5)  Evaluation  Steps.  To  assure  that 
disability  reviews  are  carried  out  in  a 
uniform  manner,  that  decision  of 
continuing  disability  can  be  made  in  the 
most  expeditious  and  administratively 
efficient  way,  and  that  any  decision  to 
stop  disabihty  benefits  is  made 
objectively,  neutrally  and  are  fully 
documented,  we  will  follow  specific 
steps  in  reviewing  the  question  of 
whether  your  disability  continues.  Our 
review  may  stop  and  benefits  may  be 
continued  at  any  point  if  we  determine 
there  is  sufficient  evidence  to  find  that 
you  are  still  disabled.  The  steps  are: 


(i)  Are  you  engaging  in  substantial 
gainful  activity?  If  you  are  (and  any 
applicable  trial  work  period  has  been 
completed),  we  will  find  disability  to 
have  ended. 

(ii)  If  you  are  not.  has  there  been  • 
medical  improvement  as  defined  in 
paragraph  (c)(l)(i)  of  this  section?  If 
there  has  been  medical  improvement  as 
shown  by  a  decrease  in  medical 
severity,  see  step  (3).  If  there  has  been 
no  decrease  in  medical  severity,  there 
has  been  no  medical  improvement,  see 
step  (Iv). 

(iii)  If  there  has  been  medical 
improvement,  we  must  determine  (in 
accordance  with  paragraph  (c)(l)(ii)  of 
this  section)  whether  it  is  related  to  yoiu' 
ability  of  work.  If  medical  improvement 
is  not  related  to  yoiu*  ability  to  do  work, 
see  step  (iv).  If  medical  improvement  is 
related  to  your  ability  to  do  work,  see 
step  (v). 

(iv)  If  we  found  at  step  (ii)  that  there 
has  been  no  medical  improvement  or  if 
we  found  at  step  (iii)  that  the  medical 
improvement  is  not  related  to  your 
ability  to  work,  we  consider  whether 
any  of  the  exceptions  in  paragraphs 
(c)(3)  and  (c)(4)  of  this  section  apply.  If 
none  of  them  apply,  your  disability  will 
be  found  to  continue.  If  one  of  the  first 
group  of  exceptions  to  medical 
improvement  (see  paragraph  (c)(3)  of 
this  section)  applies,  we  will  proceed  to 
step  (v).  If  an  exception  from  the  second 
group  of  exceptions  to  medical 
improvement  applies,  your  disability 
will  be  found  to  have  ended.  The  second 
group  of  exceptions  to  medical 
improvement  may  be  considered  at  any    . 
point  in  this  process. 

(v)  If  medical  improvement  is  related 
to  yoiu*  ability  to  work  or  if  one  of  the 
first  group  of  exceptions  to  medical 
improvement  applies,  we  will  determine 
(considering  all  your  impairments) 
whether  your  medical  condition  meets 
or  equals  the  requirements  of  Appendix 
1  of  Subpart  P  of  Part  404  of  this  chapter. 
If  your  irapairment(s)  meets  or  equals 
the  requirements  of  Appendix  1  of 
Subpart  P  of  Part  404  of  this  chapter, 
your  disability  will  be  fotmd  to  continue. 
If  not,  yoiu*  disability  will  be  found  to 
have  ended. 

(6)  The  month  in  which  we  find  you 
are  no  longer  disabled.  If  the  evidence 
shows  that  you  are  no  longer  disabled, 
we  will  find  that  your  disability  ended 
in  the  following  month — 

(i)  For  purposes  of  9  416.1331  (under 
which  benefits  can  be  paid  for  the 
month  in  which  disability  ends  and  the 
two  following  months)  the  earliest  of  the 
following  months — 

(A)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
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the  rules  set  out  in  this  section,  and  you 
were  disabled  only  for  a  speciHed 
period  of  time  in  the  past; 

(B)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  rules  set  out  in  this  section,  but  not 
earlier  than  the  month  in  which  we  mail 
you  a  notice  saying  that  the  information 
we  have  shows  that  you  are  not 
disabled;  '^ 

(C)  The  month  in  which  you  return  to 
full-time  work,  with  no  significant 
medical  restrictions  and  acknowledge 
that  medical  improvement  has  occurred, 
as  long  as  we  expected  your  impairment 
to  improve  (see  S  416.991); 

(D)  The  first  month  following 
completion  of  your  trial  work  period  for 
which  it  is  determined  that  you  have 
demonstrated  the  ability  to  do 
substantial  gainful  activity; 

(E)  The  first  month  in  which  you  fail 
without  good  cause  to  follow  prescribed 
treatment,  when  the  rule  set  out  in 
paragraph  (c)(4)(lv)  of  this  section 
applies; 

(F)  The  first  month  in  which  your 
doctor  told  you  could  retiun  to  work, 
provided  there  is  no  substantial  conflict 
between  your  physician's  and  your 
statements  regarding  your  awareness  of 
your  capacity  for  work  and  the  earlier 
date^s  supported  by  substantial 
evidence;  or 


(G)  The  first  month  in  which  you 
failed  without  good  cause  to  do  what  we 
asked,  when  the  rule  set  out  in 
paragraph  (c)(4)(ii)  of  this  section 
applies. 

(ii)  For  all  other  purposes,  the  month 
preceding  the  termination  montL  The 
termination  month,  as  that  term  is  used 
in  this  paragraph,  is  the  first  month  after 
the  15-month  reentitlement  period 
(described  in  S  416.992a),  in  which  you 
engage  in  or  are  determined  able  to 
engage  in  substantial  gainful  activity  or, 
if  earlier,  the  first  month  after  a  trial 
work  period  in  which  your  impairment  is 
determined,  based  on  medical  or  other 
evidence,  to  no  longer  exist  or  not  to  be 
a  disabling  impairment  as  described  in 
S  416.911. 

(7)  Before  we  stop  your  benefits.  If  we 
find  you  are  no  longer  disabled,  before 
we  determine  you  are  no  longer 
disabled,  we  will  give  you  a  chance  to 
explain  why  we  should  not  do  so. 
Subpart  M  and  N  of  this  Part  described 
your  rights  and  the  procedures  we  will 
follow. 

(d)  Persons  who  were  found  disabled 
under  a  State  plan.  If  you  became 
entitled  to  benefits  because  you  were 
found  to  be  disabled  under  a  State  plan, 
we  will  first  evaluate  yoiu' 
impainnent(8)  under  the  rules  explained 
in  paragraphs  (a),  (b),  or  (c)  of  this 
section.  We  will  apply  the  same  steps  as 


described  in  paragraphs  (a),  (b).  or  (c)  of 
this  section  to  the  last  decision  ^-anting 
or  affirming  entitlement  to  benefits 
under  the  State  plan.  If  we  are  not  able 
to  find  that  your  disability  continues  on 
the  basis  of  these  rules,  we  will  then 
evaluate  your  impainnent(8)  under  the 
appropriate  State  plaiL  If  we  are  not 
able  to  find  that  your  disability 
continues  under  these  State  plan 
criteria,  we  will  find  that  your  disability 
ends.  Disability  will  be  found  to  end  the 
month  the  evidence  shows  that  you  are 
no  longer  disabled  under  the  criteria  in 
paragraphs  (b)  or  (c),  of  this  section  (or 
appropriate  State  plan  criteria),  subject 
to  the  rules  set  out  in  paragraphs  (b)(6) 
cmd  (c)(6)  of  this  section. 

9.  Section  416.998  is  revised  to  read  as 
follows: 

841«J>e    NyoubMonwdtsiM)iMlby 
wtoltMr  linpslniwnt(s). 

If  a  new  severe  impairment(s)  begins 
in  or  before  the  month  in  which  your  last 
impairment(8)  ends,  we  will  find  that 
your  disability  to  continuing.  The  new 
impairment(s)  need  not  be  expected  to 
last  12  months  or  to  result  in  death,  but 
it  must  be  severe  enough  to  keep  you 
bom  doing  substfintial  gainful  activity, 
or  severe  enough  so  that  you  are  still 
disabled  under  S  416.994. 

(FR  Doc  85-28887  Filed  12-5-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NattotMlOMank  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 

This  document  publishes  for  public 
review  a  summany  of  applications 
received  by  the  SBcretary  of  State 
requesting  permiu  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuyon  Fishery 
Conservation  an4  Management  Act 
(Magnuson  Act.  p  U.S.C.  1801  et  seg.) 
Send  comments  on  applications  to: 
Fees,  Permits  anc  Regulations  Division 
(F/M12).  Nationa  Marine  Fisheries 
Service  Departmc  nt  of  Conmierce 
Washington,  DC  ;  »235  or.  send 
comments  to  the  Fishery  Management 
Council(s)  which  review  the 
application(s),  as  (specified  below: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broa  Iway  (Route  1). 
Saugus,  MA  Oil  06,  617/231-0422; 
John  C.  Bryson,  E  lecutive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building  Room  2115,  300  South 
New  Street.  Do#er.  DE 19901, 302/674- 
2331:  J 

David  H.G.  GovlO,  Executive  Director. 
South  Atlantic  fishery  Management 
Council,  Southpark  Building,  Suite  306, 
1  Southpark  Cir:le,  Charleston,  SC 
29407.  803/571-  366; 
Omar  Munoz-Rou  -e.  Executive  Director, 
Caribbean  Fishi  ry  Management 
Council,  Banco  )e  Ponce  Building, 
Suite  1108,  Hate  Rey.  PR  00818.  809/ 
753-6910; 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  'ishery  Management 
Council,  Lincob  Center,  Suite  881, 
5401  West  Kenii  edy  Blvd.,  Tampa,  FL 
33609.  813/226-^5; 
Joseph  C.  Greenle;  i.  Executive  Director. 
Pacific  Fishery  1  Management  Council, 
526  S.W.  Mill  S  reet,  Portland,  OR 
97201,  503/221-(  352; 


Jim  H.  Branson.  Executive  Director, 
North  Pacific  Fishery  Management 
Council.  411 W.  Four!  Avenue.  Suite 
2D,  Anchorage,  AK  99510, 907/271- 
4060; 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  164  Bishop  Street,  Room  1405, 
Honolulu,  HI  96813,  808/523-1368. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Kelly  or  Shirley  Whitted  (Feet. 
Permits,  and  Regulations  Division.  202- 
634-7432). 

The  Ma^uson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  con'enti  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  elective  November 
29, 1983  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1986  have  been  received 
between  November  25.  and  December  3. 
1985,  from  the  Governments  shown 
below. 

Dated:  December  4. 1985. 
Cannen ).  Blondin. 

Deputy  Assistant  Administrator  for  Fiaheriea 
Resources  Management,  National  Marine 
Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Codellshary 


ABS  Allante  OilWiihM  wid 
Siwrtts. 

BSA  Bering  Sea  and  Aleu- 
tian Islandi  Groundlish. 

GOA    Gutf  of  Alaska 

NWA  Northwest  AdaMic 
Oeeaa 

SNA    Snails  (Bering  Sea) 

woe  Pacific  GraunKah 
(Washington.  Oregon  and 
CaMoma). 


Regional  IWMry 
managemerrt  eouncNa 


New  England.  Md  Adanie. 

South    Attantie.    QuM    ol 

Mexico.  CaribtMan. 
North  Pacific, 

North  Pacific 

New  England.  Mld/WHrtle. 

North  Pacific 
Padftc. 


Code  fishery 

Regional  fishery 

PBS   Pacific    BiNfishes   and 
flhaika. 

Wastam  Pacific. 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


AcMyeode 

Fishing  oparaliona 

«  

Catching,  processing  and  other  sup- 
port 

Processing   and  other  support  only 

Other  support  only. 

Vessel  in  support  of  U.S.  vessels 
(Joint  Venture). 

9     ,    , 

3 

■ 

Jdnt  Venture 

Italy 

The  Government  of  Italy  has 
submitted  permit  applications  to  engage 
in  joint  venture  activities  in  the 
Northwest  Atlantic  Ocean  fisheries 
during  1986.  The  applications  request 
that  vessels  of  Italy  receive 
transshipments  of  U.S.  harvested  Illex 
and  Loligo  squid  and  associated  bycatch 
species.  Each  squid  request  is  for  1,500 
mt.  The  American  partner  identified  is 
1ST  Corporation,  Inc.,  Cape  May,  New 
Jersey. 

Taiwan 

Taiwan  has  submitted  permit 
applications  to  engage  in  joint  venture 
activities  in  the  Alaskan  fisheries.  The 
species  request  in  the  GOA  is:  flounder 
(1,200  mt).  Pacific  cod  (2,800  mt),  and 
sable  fish,  rockfish,  and  other  associated 
bycatch  species.  The  species  request  in 
the  BSA  is:  Pacific  cod  (2,100  mt), 
flounders  (1,000  mt),  turbots  (1,000  mt) 
and  Alaskan  pollock,  rockfish,  sablefish 
and  other  bycatch  species.  The 
American  partners  are  Alaska  Contact 
Ltd.,  Anchorage.  AK  and  Windjammer 
Seafoods,  Inc.,  Seattle,  WA. 

BILUNO  CODE  35tO-22-M 


NATION 

ueSSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


ACTIVITY 


•••GOVERMiENT  OF  THE  OEf»«M  DEMOCRATIC  REPUBLIC 

6C-86-0012 


BREITLINO 
CAROQ/TIMNSPOPT  VESSEL 

EfM  UELK 

LARGE  STERN  TRAULER 

F.  C.  UEISKOPF 
LARGE  STERN  TRAWLER 

•»»GOVERt*IENT  OF  ITALY 

CARLO  01  FAZIO 
MEDIUM  STERN  TRAWLER 

0E6I0SA  GIUSEPPE 
MEDIUM  STERN  TRAULER 

DE6I0SA  T. 

MEDIUM  STERN  TRAULER 

MARIA  C. 

MEDIUM  STERN  TRAULER 

MARIA  MICHELA 
MEDIUM  STERN  TRAULER 

TQNTINi  PgSCA  QUARTO 
LARGE  STERN  TRAULER 

•  ••GOVERNMENT  OF  JAPAN 

OAIEI  MARU  NO.  2 
MEDIUM  STERN  TMM.ER 

DAIKICHI  MARU  NO.l 
SMALL  STERN  TRAULER 

DAIKICHI  fMRU  NO. 32 
MEOim  STERN  TfMULER 

DAIKICHI  tV^KU   NO.S 
SMALL  STERN  TRAULER 

DAIKICHI  MARU  NO. 51 
MEDIUM  STERN  TIMWLER 

OAtTO  ^MRU  NO.  6B 
SMALL  STERN  TRAULER 

EIKYU  hMRU  NO.  96 
aiALU  STERN  TfMMLER 


OC-84-0041 

oc-e«-oo30 

IT-8*-0015 
IT-8<-0016 
IT-84-0004 
IT-86-0021 
IT-86-0024 
IT-e«-0003 


NUA 


NUA 


NkM 


JA-8«-0544 

BSA 

JA-86-I198 

6SA 

JA-e^-09S4 

esA 

JA-S<-0I87 

esA 

JA-8*-0484 

BSA 

JA-84-1S69 

BSA 

JA-86-t>8« 

BSA 

3 

t* 

f 

1* 
«* 
!• 

!• 
I* 
1* 

I  • 

I 

I 

I 

t 

t 


tWTICN 

VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


2      I 
ACTIVITY 


FUKUCHO  MARU  NO. 23 
MEDIUM  8TERN  TRAULER 

FUKUHO  MARU  NO.  IB 
CHARTER 

FUKUYOSHI  MARU  NO.  8 
LONOLINE  FISHING  VESSEL 

FUKUYOSHI  MARU  NO. 28 
MEDIUM  STERN  TRAULER 

eiNRTU  HARU  NO.S 
TANKER  FUELv'UATER 

MAKUMI  MARU 
PAIR  TRAULER 

NOKKO  HARU  NO.  137 
Sf**LL  STERN  TRAULER 

HOKUYU  MARU  NO.  AB 
MEDIUM  STERN  TRAULER 

JUKYU  MARU  NO.  SB 
STMLL  STERN  TRAULER 

KAIUN  MARU  NO.  «S 
MEDIUM  STERN  TRAULER 

KAIYO  MARU  NO. IB 
STMLL  STERN  TRAULER 

K^IYO  MARU  NO. 89 
MEDIUM  STERN  TRAULER 

KAIYO  MARU  NO. 7 
MEDIltl  STERN  TRAULER 

KABHIMA  MARU  NO. 8 
BhMLL  STEm  TRAULER 

KOEt  MARU  NO.  IS 
MEDIUM  STERN  TRAULER 

KOEI  MARU  NO. 91  ' 
MEDIUM  STERN  TRAULER 

KOHOKU  MARU  NO. 7 
8KMLL  STERN  TRAULER 

KORYO  MARU  NO.  108 


JA-e«-049S 

BSA 

JA-B4-0S28 

BSA 

JA-B4-0tf24 

BSA.OOA 

JA-B*-0472 

BSA 

JA-8«-ll71 

BM 

JA-8«-0013 

B8A 

JA-B*-ll»» 

B«M 

BSA 

JA-B«-0«39 

BSA 

JA-84-aOIQ 

BSA 

JA-B«-007f 

BSA 

JA-U-04t4 

BSA 

JA-6«-043t 

BSA 

JA-84-0183 

BSA 

Jfk-9*-l39* 

BSA 

JM-B4-II73 

BSA 

JA-B«-liyi 

BSA 

JA-B«-0421 

BSA 

? 


NATION 

VTSSCL  NAME 

VESSEL  rypt 


MEOIUH  STERN  TIIAM.ER 

KOSMIN  HAHU  NO. 21 
8MAU.  STERN  TRAWLER 

KOyO  NARU 
MIR  TRNMLER 

KYIMA  MARU  NO.  IS 
MEDIUM  STERN  TRAWLER 

MANRYO  MARU  NO.  92 
SMALL  STERN  TRAWLER 

nEI«HO  MARU.N0.3S 
MEOIIM  STERN  TRAWLER 

NISSHIN  MARU  NO. 91 
HKOIttI  STERN  TRAWLER 

bRlBMTAL  CRANE 
TANKER  FUEL/WMTER 

RVOAN  MARU  NO. 39 
SMALL  STERN  TIMWLER 

RYUHO  MARU  NO. 31 
MEDIUM  STERN  TRAWLER 

RVUJIN  MARU  NO. 21 
SMALL  STERN  TRAWLER 

RYUSEI  MARU 
CARSO/TRANSPORT  VESSEL 

RYUSHO  MARU 
CMR6Q/TRANSP0RT  I^SSEL 

■YUSHO  MARU  NO.  19  ' 
LONOLINER/OI  LLNEl- 

WMTIASO 

TANKER  FUEL/WATER 

SAFFOWO  MARU 
CAROQ/TRANSPORT  VESSEL 

SEIJU  MARU  N0.2fl 
MEOIIM  STERN  TRAWLER 

SEITOKU  MARU  NO.  104 
MEDIUM  STERN  TRAWLER 


AFFLICATION 
NUMBER 


JA-e«-1903 
JA-S4-S112 
JA-84-0309 
JA-84-lt89 
JA-84-0922 
JA-84-11S8 
JA-84-0t84 
JA-64-tl99 
JA-S4-0904 
.M-e«-««34 
JA-S4-0083 
JA-84-0tf27 
JA-86-0619 
JA-8tf-0189 
JA-84-0989 
JA-S4-04«9 
JA-84-04M 


FISHERY 


ACTIVITY 


BSA 

BSA 

BSA 

BSA 

BSA  , 

BSA 

BSA 

BSA 

BSA 

t  A 

BSA 

BSA.OOA.NWA, 

8^M 

BSA.BQA.NUA, 

SNA 

BSA.OnA 

{• 

BSA 

BSA.OOA.NWA, 

SNA 

BSA 

.» 

BSA 

NATION 

VESSEL  NAME 
VESSEL  TYFE 


SEIYOH  MARU 
CAROO/O^RANSFORT  VESSEL 

SHOEI  MARU  NO.  9 
SMALL  STERN  TRAWLER 

SHOSHIN  MARU  NO.  20 
MEDIUM  STERN  TRAWLER 

SHOTOKU  MARU  NO.  43 
SMALL  STERN  TRAWLER 

SHOYO  MARU  (A) 
MEDIUM  STERN  TRAWLER 

TAISEI  MARt)  NO.  39 
MEDIU1  STERN  TRAWLER 

TAISEI  MARU  NO. 14 
MEDIUM  STERN  TRAWLER 

TEl^O  MARU  NO.  18 
MEDIUM  STERN  TRAWLER 

TENYOSHI  MARU 
TANKER  FUEL/UATER 

TENYU  MARU  NO. 97 
SMALL  STERN  TRAWLER 

TCMI  MARU  NO.  Bl 
8r««LL  STERN  TRAWLER 

TCMI  MARU  NO. 82 
STMLL  STERN  TRAWLER 

TOM  MARU  NO.  98 
SMALL  STERN  TRAWLER 

YAHATA  MARU  NO.  SB 
MEDIUM  STERN  TRAWLER 

VAKUSHI  MARU  NO.  91 
MEDIUM  STERN  TRAWLER 

YAMASAN  MARU  NO.  101 
SMALL  STERN  TRAWLER 

YAMASAN  MARU  NO.  102 
SMALL  STERN  TRAWLER 

Y08HI  MARU  NO.  81 
MEDIUM  STERN  TRAWLER 


AFFLICATION 
NUMBER 

FISHERY     ACTIVITY 



■ 

JA-8tf-0983 

BSA.OOA.NWA,      3 
SNA 

JA-M-043» 

BSA              1 

JA-84-1178 

BSA      .  ;  /  I 

JA-8A-llt4 

BSA              1 

JA-84-1394 

B$A           ^    1  , 

JA-84-0434 

BSA              1 

JA-S4-0490 

BSA               1 

JA-84-0939 

BSA               t 

JA-B4-0184 

BSA              3 

JA-84-0437 

BSA              1 

JA-84-U92 

BSA           .1 

JA-84-1193 

BSA               1 

JA-S4-1I90 

BSA               1 

JA-S4-0432 

BSA               1 

JA-84-0438 

BSA               1 

JA-e4-llB4 

BSA               1 

JA-B4-iIB9 

BSA               1 

JA-84-0999 

BSA        ,1 

i 

i. 


< 

z 
p 

b 


2 

0» 

fs 

D 
a 
o 

§ 

cr 

9 


Z 

o 
ts. 
a 

CD 


NATION 

VESSEL  NAME 
VESSEL  TYPE 


Am.1  CATION 
NUMKK 


FISHERY 


S 
ACTIVITY 


NATION 

VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


ACTIVITY 


•••G0VEI»*1ENT  OF  THE  REPUBLIC  OF  KOREA 

CHEOO  YANG  HO 
LARGE  STERN  TRAULER 

CORAL  STAR 
CARGO/TRANSPORT  VESSEL 

CRYSTAL  DAHLIA 
LARGE  STERN  TRAULER 

OAE  JIN  NO. 21 
LARGE  STERN  TRAULER 

DAE  SIMO  HO- 

LARGE  STERN  TRAULER 

OAEJIN  NO.  92 
LARGE  STERN  TRAULER 

OONGSAN-HO 

LARGE   STERN  TRAULER 

OAE  CHCOO  HO 
FACTORY   SHIP 

GAE  CHEOO  HO  NO.    2 
CAROa/TRM«PORT  VESSEL 

GAE  YANG  HO 

LARGE  STERN  TRAULER 

HAN   JIN   HO 

LARGE   STERN  TfMULER 

HAN  KIL  HO 

LARGE  STERN  TRAULER 

(W^IL  HO 

MEDIUM  STERN  TRAULER 

JOON  SUNG  HO 

LARGE  STERN  TIMULER 

KYUNG  YANG  HO 
LARGS  STERN  TtMULER 

NAM  BUG 

LARGE  STERN  TRAULER 

NO.  219  TAE  BAEK 
MEDIUM  STERN  TRAWLER 


KS-84-0003 

BSA.OOA 

KS-84-0139 

BSA.GOA 

KS-86-0034 

BSA.GOA 

K8-84-G134 

BSA.GOA 

L8-B4-00Si 

BSA.GOA 

K8-84-0037 

BSA.GOA 

K8-e4-0039 

BSA.GOA 

KS-84-01t2 

BSA.GOA 

KS-84-0090 

BM.OOA 

KS-84-0001 

BSA.GOA 

KS-84-0049 

BSA.GOA 

KS-8A-0044 

BSA.GOA 

K8-84-0107 

BSA.OOA 

KS-86-0137 

BSA.OOA   . 

KS-etf-0089 

BSA.GOA 

KS-84-0033 

BSA.GOA 

K8-8«-0109 

BSA.OOA 

t* 

NO.  2*   TAE  BAEK 
FACTORY  SHIP 

NO.  319  TAE  BAEK 
MEDIUM  STERN  TRAULER 

NO.  319  TAE  BAEK 
LARGE  STERN  TRAULER 

NO.  70  OYANO  HO 
LARGE  STERN  TRAULER 

NO.  71  t>pH9   BANG 
LARGE  STERN  TRAULER 

NO.  77  OONS  BANS 
CARBO/TRANSPORT  VESSEL 

NO.l  HAN  8UN0 
LAROE  STERN  TRAULER 

N0.3  CHIL  BO  SAN  HO 
CAR0O/TMN8PORT  VESSEL 

NO. 9  CHIL  80  SAN  HO 
CARGO/TRANSPORT  VESSEL 

NO.tf  CHIL  80  SAN  HO 
CAR0O/TRM«P0RT  VESSEL 

NO. 7  BANO  UON 

MEDIUM  8TENN  TRAWLER 

NO. ft  TAC  BASK 
FACTORY  SHIP 

OOAEYANe  NO.  I0« 
CAROO/TRANSPORT  VESSEL 

ORYONB  NO.  901 
LARBC  rrSRN  TRAULER 

ORYONB  NO.  908 
LAROE  8TERN  TRAWLER 

0YAN8  HO 

LAROC  STERN  TRAULER 

PUNS  YANO  HO 

LAROC  STERN  TRAULER 

REBFIR  NO. 9 


K8-84-0091 

K8-8tf-0117 

KS-8<-0117 

KS-8tf-0048 

KS-84-0121 

KS-84-0118 

KS-8«-010« 

KS-84-0074 

KS-84-007S 

KS-Btf-007< 

K8-8«-004t 

K8-84-0079 

KS-84-0099 

K8-8A-0123 

KS-86-0099 

Kt-B6-0006 

KS-8tf-0004 

LS-8«-0098 
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NUMKfi 


FISHERY 


ACTIVITY 


CARGQ/TIMNSPOirr  CfESSEL 

•ALICIA 

LAROE   STERN  TRAyLER 

SHIN  AN  HO 

LARGE  STERN  TRAULER 

SHIN  YANG  HO 

LARGE  STERN  TRAULER 

SUNFLCUER  NO.  7 
LARGE  STERN  TRAULER 

TAE  SAEK  HO 

LARGE   STERN  TMMLER 

TAE   YANG  NO.    12 
CARGO/TRANSPORT  VESSEL 

YUVANG  HO 

LARGE  STERN  TRAULER 


•••TAIUAN 


CHIEF  DRAGON  101 
MEDIUn  STERN  TRAULER 

CHIEF  DRAGON  737 
MEOIUH  STERN  TRAULER 

CHIEF  PH0B4IX  666 
MEDIUM  STERN  TMULER 

FONG  KUO  NO.  132 
LONGLINE  FISHING  VESSEL 

FU  PENG  t 

LONGLINE  FISHING  VESSEL 

GOLDEN  DRAGON  NO.  1 
LARGE  STERN  TRAULER 

HAl  I  1 

LONGLINE  FISHING  VESSEL 

HIGHLY  NO.  707 
CAROOuO'RANSPORT  VESSEL 

HO  MEI  NO.  1 
LONGLINER/OI LLNET 

HOIMO   HSIN6 


KS-9«-0t03 
K8-G4-0047 
KS-8«-0t22 
KS-8tf-0002 
KS-S4-0042 
KS-84-0081 
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PBS 
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LONGLINE  FISHING  VESSEL 

HUI  CHINO  NO.  1 
LONOLINER/GILLNET 

HUI  FAH 

LONGLINE  FISHING  VESSEL 

HUEI  8HYAN0  31 
LONGLINE  FISHING  VESSEL 

KUO  ZONO  3 

LONGLINE  FISHING  VESSEL 

LUCKY  STAR  747 
MEDIUM  STERN  TRAWLER 

MIN  HONG  31 

LONGLINE  FISHING  VESSEL 

RUEY  FONG.  3 

LONGLINE  FISHING  VESSEL 

SHENG  PENG  1 

LONGLINE  FISHING  VESSEL 

SHIN  CMYUN  NO.  7 
LONGLINE  FISHING  VESSEL 

SHIN  TAI  7 

LONGLINE  FISHING  VESSEL 

SHIN  YIH  HANG  NO.  21 
LONGLINE  FISHING  VESSEL 

SHIN  YUAN  SENG  NO.  11 
LONGLINER/OI  LLNET 

SHYA  8HEN0 

LONGLINE  FISHING  VESSEL 

SUR  TON  I 

LONGLINE  FISHING  VESSEL 

TONG  CHOU  7 

LONGLINE  FISHING  VESSEL 

TSAO  FA 

LONGLINE  FISHING  VESSEL 

YEN  HORNG  1 

LONGLINE  FISHING  VESSEL 


TU-84>3034 

PB« 

TU-e«-3043  . 

PBS 

TU-84-3I 1  3 

PBS 

TW-G4-3039 

PBS 

TU-G4-0074 

BSA.OOA 

TU-B4-3071 

PBS 

TW-84-3014 

P8S 

TU-e4-304» 

PBS 

TU-e4-3120 

PBS 

TU-M-31 1 1 

PB« 

TU-e4-31 21 

PBS 

TW-84-3057 

PBS 

TU-84-3014 

PBS   , 

TU-B4-301? 

PBS 

TU-84-3044 

PBS   , 

TW-e4-31 22 

PBS 

TU-S4-300S 

PBS 
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LCNOLINC   FISHING  VESSEL 

YIH   LIEN  NO.    I 
LONOLINE  FISHING  VESSEL 

YINO   RUCY   SHIANG   3 
LONOLINE   FISHING  VESSEL 

YUNG   CHANG   FU   1 
LONOLINE   FISHINO  VESSEL 
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18   SYEZD  VCKSM 
LARGE   STERN  TRMJLER 

ALTAVSKIE   OORY 
CAROO/TRANSmWT  VESSEL 

MKWSKIY  BEREO 
CARGO/TRANSPORT  VESSEL 

AMURSKIY   KREO 
CAROO/^RANSPORT  VESSEL 


^lYA 
LARGE   STERN  TMULER 

BAGANOVO 

LARGE  STERN  TRAULER 

BEREO  NECHTY 
CAROO/TRANSPORT  VESSEL 

BEREO  NAOCZOY 
CARGO/TRANSPORT  VESSEL 

CHUKOTSKYI  BEREO 
CARGO/TRANSPORT  VESSEL 

CHUKOTSKYI  BEREO 
CAROO/TMMSPORT  VESSEL 

0RUZH8A  USSR-GOR' 
LARGE  STERN  TRAULER 

KARGAT 

LARGE  STERN  TRAULER 

KHRUSTALNYI  BEREO 
CAROO/H'RANSPORT  VESSEL 
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UR-B6-0617 
UR-86-02S9 
UR-8«-07S0 
UR-8*-0730 
UR-B4-C01A 
UR-B«-07S8 
UR-BA-07S3 
UR-86-07S4 
UR-BA-0749 
UR-84-0749 
UR-B«-022t 
UR-BA-0198 
UR-B4-0732 


BSA.OOA  UOC 
BSA.GOA  UOC 
BSA.OOA  UOC 
BSA.GOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
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BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
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KHRUSTALNYI  BEREO 
CAROO/TMNSPORT  VESSEL 

KORENGA 

LARGE  STERN  TRAULER 

MMHORNYI 

LARGE   STERN  TRAULER 

MYS   CHAIKOVSKOGO 
LARGE   STERN  TRAWLER 

MYS  EOOROVA 

LAROE  STERN  TRAULER 

MYS  ELAOINA 

LAROE  STERN  TRAULER 

MYS  KURILBKIY 
LARGE  STERN  TRAULER 

MYS  KUZNETSOMA 
LAROE  STERN  TRAULER 

MYS  LAZAREVA 

LAROE  STERN  TRAULER 

MYS  OREKHOVA 

LAROE  STERN  TRAULER 

MYS  OTRAONYI 

LARGE  STERN  TRAULER 

MYS  TAIMYR 

LARGE  STERN  TRAULER- 

OSTROV  KARA0IN8KIY 
CARGO/TMNBPORT  VESSEL 

OSTROV  KARA0IN8KIY 
CARGO/TRANSPORT  VESSEL 

OSTROV  LISYANBKOOO 
CARGO/TRANSPORT  VESSEL 

OSTROV  LI8YANSK000 
CAR0Q/TRAN8P0RT  VESSEL 

OSTROV   SHOKALSKOOO 
CARGO/TfMNSPORT  VESSEL 

OSTROV   8H0KAL8KOO0 
CARBOun-RANSPORT  VESSEL 


UR-BA-0732 
UR-B4-021S 
UR-B6-0713 
UR-Btf-0229 
UR-B4-0097 
UR-BA-016S 
UR-8«-07ll 
UR-BA-021 1 
UR-B«-0013 
■  UR-B4-0017 
UR-B6-0073 
UR-84-0I6A 
UR-B6-02S9 
UR-B9-02SS 
UR-B4-0294 
UR-BA-0294 
UR-B4-0297 
UR-S6-0257 


BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.GOA  UOC 
BSA.GOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.GOA  UOC 
BSA.OOA  UOC 
GOA  UOC 
BSA.OOA  UOC 
BSA.GOA  UOC 
BSA.OOA  UOC 
BSA.OOA  UOC 
BSA.OOA  J40C 
BSA.OOA  UOC 
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ACTIVITY 


OSTROV  USHAKOUA 
CAROO/TRANSPOrr  VESSEL 

SAJANSKIE  OORY 
CAROO/TIMNSPORT  VESSEL 

SAKHALINSKIE  OOttY 
CAROO/TRANSPORT  VESSEL 

8ULAK 
FACTORY  SHIP 

TAEJNYI  KRES 
CAROO/TIMNSPOIIT  VESSEL 

TRUSKAVETS 

LARGE  STERN  T1MULSR 

TYH0V8K 

lAROE  STERN  TMULER 

VEREO  MECHTY 
CAReO/TIKIMSPORT  VESSEL 

VOSTOOMYI    KREO 
CARGO/TIMNSPOtlT  VESSEL 

ZVE20NYI    BERE6 
CARGO/TMNSPORT  VESSEL 

USSURIISKAIA  TAIGA 
CARGO/TRANSrOKT  VESSEL 
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BSA.GOA  woe 
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BSA.OOA  woe 
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UR-S«-023e 
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3 

UR-S«-OSSV 

BM.WM  UOC 
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UR-8«-004« 

BSA.OOA  UOC 
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This  is  a  continuing  list  of 
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The  text  of  laws  is  not 
published  in  the  Federal 
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S.J.  Res.  139/Pub.  L  99-165 

To  designate  the  week  of 
December  1,  1965,  through 
December  7,  1985,  as 
"National  Home  Care  Week". 
(Dec.  3,  1985;  99  Stat.  940;  1 
page)    Price:  $1.00 

H.R.  SOS/Pub.  L  99-166 

Veterans'  Administration 
Health-Care  Amendments  of 
1985  (Dec.  3,  1985;  99  Stat. 
941;  20  pages)    Price:  $1.00 

S.  1042/Pub.  L.  99-167 

Military  Construction 
Authorization  Act,  1986  (Dec. 
3.  1985;  99  Stat.  961;  40 
pages)    Price:  $1.00 

S.J.  Res.  195/Pub.  L  99-168 
To  designate  the  week  of 
December  1,  1985,  through 
December  7,  1985,  as 
"National  Temporary  Services 
Week".  (Dec.  3.  1985;  99 
Stat.  1001;  1  page)    Price: 
SI. 00 
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Rules  and  Regulations 


Federal  Register 

Vol.  50.  No.  236 

Monday,  December  9,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  958 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho,  and  Maltieur 
County,  OR;  Amendment  No.  2  to 
Handling  Regulations 

agency:  Agricultural  Mariceting  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  further  amends 
continuing  regulation  S  956.328  by 
deflning  "pearl  onions,"  permitting  their 
shipment  under  special  purpose 
shipments  and  exempting  them  from 
grade,  size,  maturity,  inspection  and 
assessments,  and  extending  the 
regulated  period  to  twelve  months  from 
ten.  This  should  improve  the  efficiency 
of  the  order  and  permit  shippers  to  ship 
relatively  small  quantities  of  specialized 
onions  that  do  not  meet  size 
requirements  to  a  specialty-type  maricet. 
EFFECTIVE  DATE:  December  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Matthews,  Vegetable  Branch, 
F&V,  AMS,  USDA.  Washington,  D.C. 
20250  (202)  447-5764. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Approximately  23  handlers  of  onions 
will  be  subject  to  regulation  under  the 
Idaho-Eastern  Oregon  Onion  Marketing 
Order  diuing  the  course  of  the  current 
season  and  the  great  majority  of  this 


group  may  be  classified  as  small 
entities. 

Notice  was  published  in  the  Federal 
Register  of  October  8. 1985  (50  FR  40981) 
allowing  interested  persons  opportunity 
to  file  written  comments  regarding  this 
proposed  amendment.  None  was  Hied. 

Marketing  Agreement  No.  130  and 
Order  No.  958,  both  as  amended, 
regulate  the  handling  of  onions  grown  in 
certain  designated  counties  in  Idaho  and 
Malheur  County,  Oregon.  The  program 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674).  The  Idaho 
Oregon  Onion  Conmiittee,  established 
under  the  order,  is  responsible  for  its 
local  administration. 

Because  requirements  under  this 
program  have  changed  infrequently,  in 
June  1982  the  committee  recommended 
and  the^cretary  approved,  a  regulation 
which  would  continue  in  effect  from 
marketing  season  to  marketing  season 
indefinitely  unless  modified,  suspended 
or  terminated  by  the  Secretary  upon 
recommendation  of  the  committee  or 
other  information  available  to, the 
Secretary. 

At  its  public  meetings  on  June  18  and 
August  21,  at  Ontario,  Oregon,  the 
committee  recommended  the  continuing 
handling  regulation  be  amended.  The 
current  regulation  regulates  from  August 
1  to  June  1  of  each  season.  The 
committee  believes  that  by  extending 
the  regulation  for  all  twelve  months,  the 
relatively  few  shipments  made  during 
June  and  July  will  be  required  to  meet 
the  same  requirements  as  those  made 
during  the  rest  of  the  shipping  season. 
This  should  benefit  producers  by 
ensuring  a  constant  minimum  quality 
level  year  round  for  production  area 
onions. 

The  committee  also  recommended 
that  pearl  onions  be  exempt  from  grade, 
size,  maturity  and  inspection  regulations 
and  be  handled  under  special  purpose 
shipments.  Pearl  onions  are  onions 
grown  specifically  to  small  sizes  using 
special  cultural  techniques  for  a 
specialized  market.  By  their  own 
definition,  i.e.,  onions  of  the  same 
general  size  as  boiler  and  picklers,  they 
are  unable  to  meet  the  size  requirements 
of  the  regulations.  By  recommending 
shipment  under  special  purpose 
shipments  the  committee  is  recognizing 
that  a  limited  market  exists  for  small 
onions  both  for  fresh  use  and  planting, 
thus  responding  to  industiy  needs. 


Findings:  After  considering  all 
relevant  matters,  including  the  proposal 
in  the  notice,  it  is  found  that  the 
following  amendment  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  regulation  until  30  days  after 
its  pubication  in  the  Federal  Register  (5 
U.S.C.  553)  in  that  (1)  shipments  of 
onions  grown  in  the  production  area 
have  begun,  (2)  to  maximize  benefits  to 
producers  this  regulation  should  apply 
to  as  many  shipments  as  possible  during 
the  marketing  season.  (3)  notice  was 
given  in  the  October  8, 1985,  Federal 
Register  (50  FR  40981)  allowing 
interested  persons  until  November  7, 
1985,  in  which  to  file  comments  and 
none  was  filed,  and  (4)  compliance  with 
this  regulation,  which  is  similar  to 
regulations  issued  during  previous 
seasons,  requires  no  special  preparation 
by  handlers  subject  to  it  which  cannot 
be  completed  by  the  effective  date. 

List  of  SubjecU  in  7  CFR  Part  958 

Marketing  agreements  and  orders. 
Onions,  Idaho,  Oregon. 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY. 
OREGON 

1.  The  authority  citation  for  Part  958 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  StaL  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  958.328  (47  FR  32912,  July 
30, 1982,  and  49  FR  31257.  August  6, 
1984)  is  hereby  further  amended  by 
revising  the  introductory  text,  paragraph 
(c),  paragraph  (d)  and  adding  the 
definition  "pearl  onions"  after 
"moderately  cured"  to  paragraph  (f),  to 
read  as  follows: 

§958.328    Handling  regulation. 

From  the  effective  date  hereafter,  no 
person  may  handle  any  lot  of  onions, 
except  braided  red  onion,  unless  such 
onions  are  at  least  "moderately  cured," 
as  defined  in  paragraph  (f)  of  this 
section,  and  meet  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section,  or 
unless  such  onions  are  handled  in 
accordance  with  paragraphs  (c)  and  (d) 
or  (e)  of  this  section 
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(c)  Special  purf.  ose  shipments.  The 
minimum  grade,  s  ize,  maturity, 
assessment  and  ii  ispection  requirements 
of  this  section  sbi  U  not  he  applicable  to 
shipments  of  peai  onions  or  onions  for 
any  of  the  followifig  purposes:  (1) 
planting.  (2)  livesk»ck  feed.  (3)  charity, 
(4)  dehydratioo.  (S)  canning.  (6)  freezing. 
(7)  extraction.  and(8)  pickling. 

(d)  Safeguards.  Each  handler  making 
shipments  of  peai  onions  or  onions  for 
dehydration,  plan  ing,  canning,  freezing, 
extraction  or  pick  ing  pursuant  to 
paragraph  (c)  of  t  lis  section  shall 


(f)  Defiai Lions. 


sp  eciHt 


"Pearl  onions' 
produced  using 
practices  that  limi  I 
general  size  as  boilers 
usually  less  than 


I  neans  onions 
ic  cultural 
growth  to  the  same 

and  picklers, 
Vi  inches  in  diameter. 


Dated:  December 
effective  December 


foMph  A.  Gribbin. 

Director.  Fruit  and 
Agricultural  Marketing  Sci 
|FR  Doc.  85-29161 
8IUJN6  COOC  9410-<»4l 


7  CFR  Part  989 

Raisins  Produce* 
in  Calif  omia;  Cha  iges 
Diversion  Prograi  n 


i.  198S.  I'o  become 
.1985. 


Vfe:^/o6/e  Division, 
rvice. 
12-6-85;  8:45  am| 


Fled: 


From  Grapes  Grown 

to  ttte  Raisin 
Procedures 


agency:  Agriculti  ra!  Marketing  Service. 

USDA. 

action:  Amendmt  nt  and  fmalization  of 

an  interim  final  rule. 


summary:  The  De  )artraent  of 
Agriculture  (USD/  >)  has  decided  to 
make  fmal  an  inte  rim  final  rule  which 
makes  three  chanj^es  in  the  Raisin 
Diversion  Progran  "s  (RDFs)  operating 
procedures.  Two  c  hanges  are  necessary 
to  bring  the  opera  ing  procedures  into 
conformity  with  t^^o  order  changes  that 
were  effective  on  Dctober  4. 1985.  These 
changes  will  requi  -e  handlers  to  pay 
certain  costs,  in  ai  dition  to  harvest 
costs,  when  redee  ning  diversion 
certificates  and  al  ow  the  Raisin 
Administrative  Ccmmittee  (Committee] 
to  increase  the  we  ight  on  diversion 
certificates  issued  to  RDP  participants 
agreeing  to  divert  through  vine  removal 
or  other  means  es  ablished  by  the 
Committee.  A  tbir  1  change  will  require 
handlers  to  redeer  [i  diversion 
certificates  promp  :ly  to  the  Committee 
after  they  obtain  t  lem  from  producers. 
These  changes  we  re  recommended  by 
the  Committee,  wl  lich  works  with  USDA 


in  administering  the  marketing  order  for 
California  raisins. 

EFFECTIVE  DATE:  December  9. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Grasberger,  Acting  Chief. 

Specialty  Crops  Branch,  Fruit  and 

Vegetable  Division,  AMS,  USDA. 

Washington.  DC  20250,  Telephone:  (202) 

447-5053. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariceting  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened^ 
Marketing  orders  and  rules  proposed 
under  the  Agricultural  Marketing 
Agreement  Act  are  unique  in  that  they 
are  brought  about  through  the  group 
action  of  essentially  small  entities  acting 
on  their  own  behalf.  Hius.  both  statutes 
have  small  entity  orientation  and 
compatibility. 

It  is  estimated  that  approximately  23 
handlers  of  raisins  will  be  subject  to 
regulation  under  the  Marketing  Order 
for  Raisins  Produced  from  Grapes 
Grown  in  California  during  the  course  of 
the  current  season  and  that  the  great 
majority  of  this  group  may  be  classified 
as  small  entities.  While  regulations 
issued  during  the  season  impose  some 
costs  on  affected  handlers,  the  added 
burden  imposed  on  small  entities,  by 
this  amendment,  if  present  at  all  is  not 
significant. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553)  in 
that:  (1)  This  action  finalizes  changes  to 
the  raisin  diversion  program  procedures 
issued  by  the  Department  on  October  2, 
1985;  (2)  prompt  implementation  of  this 
action  is  necessary  to  maintain  1985 
program  continuity;  and  to  allow  the 
Committee  to  begin  planning  for  the 
1986  RDP;  and  (3)  delaying  the  effective 
date  would  serve  no  useful  purpose. 

This  action  finalizes  the  interim  final 
rule  which  amended  §  989.156  of 
Subpart — Administrative  Rules  and 
Regulations  (7  CFR  989.102—989.176;  50 
FR  3879;  33911)  to  improve  the 
effectiveness  and  operation  of  the  RDP 


in  1985  and  in  future  years.  This  subpart 
is  operative  pursuant  to  the  Marketing 
Agreement  and  Order  No.  989,  both  as 
amended,  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  (50  FR  1830;  40476).  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674). 

The  interim  final  rule  was  issued  on 
October  2, 1985,  and  published  in  the 
Federal  Register  on  October  4, 1985  (50 
FR  40475).  Interested  persons  were  given 
until  November  4, 1985,  to  submit 
written  comments.  One  comment  was 
received  from  the  Committee  proposing 
an  additional  change  in  the  RDP 
unrelated  to  the  three  procedural 
changes  in  the  interim  final  rule. 
Therefore,  it  could  not  be  considered  in 
this  action  and  was  referred  back  to  the 
Committee. 

The  first  change  revising  §  989.156(k) 
will  require  handlers  to  pay  receiving, 
storing,  fumigating,  handling,  and 
inspecting  costs,  in  addition  to  harvest 
costs,  when  redeeming  diversion 
certificates  under  the  RDP.  This  change 
will  bring  the  provisions  in  paragraph 
(k)  into  conformity  with  the  order 
change  in  §  989.56(d)  bringing  handlers' 
costs  for  the  acquisition  of  reserve 
raisins  purchased  under  the  RDP  in  line 
with  costs  handlers  pay  for  other 
purchases  of  reserve  raisins.  The  order 
change  will  maintain  consistency  in 
reserve  tonnage  sales  under  the 
marketing  order. 

The  second  change  will  add  authority 
to  i  989.156(1)  to  recognize  the  order 
amendment  in  §  989.56(c)  allowing  the 
Committee  to  issue  diversion  certificates 
in  an  amount  greater  than  the  creditable 
fruit  weight  of  the  raisins  produced  on  a 
particular  production  unit  to  an  RDP 
applicant  agreeing  to  divert  that 
production  unit,  or  portion  thereof,  from 
production,  through  vine  removal  or 
other  means  established  by  the 
Committee.  This  will  provide  an 
incentive  for  more  producers  to  use  vine 
removal  which  is  the  most  direct  and 
effective  way  currently  known  of 
bringing  raisin  supplies  in  line  with 
market  needs. 

The  third  change,  independent  of  the 
order  changes,  will  revise  §  989.156(k) 
and  require  handlers  to  report  the 
acquisition  of  diversion  certificates  from 
producers  and  promptly  submit  them  to 
the  Committee  for  redemption.  This  will 
assure  that  reserve  pool  equity  holders 
are  promptly  paid  for  tonnage  acquired 
under  the  RDP  and  would  be  consistent 
with  §  989.173(b)  requiring  handlers  to 
submit  a  weekly  report  of  their  raisin 
acquisitions  to  the  Committee. 
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After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee,  and  other 
available  information,  it  is  further  found 
that  the  changes  hereinafter  set  forth 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  909 

Marketing  agreements  and  orders, 
Grapes,  Raisins,  and  California. 

PART989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  988  continues  to  read  as  follows: 

Autborily:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  The  interim  Hnal  rxile  published 
October  4, 1985  (50  FR  40475)  is  hereby 
made  final  with  the  following  changes: 
Paragraphs  (i)  and  (k)  of  §  989.156  are 
revised  to  read  as  follows: 

§  989.156    Raisin  diversion  prosram, 

*        •        •        *        • 

(i)  Issuance  of  certificates.  On  or 
before  October  5  of  the  following  crop 
year,  the  Committee  shall  issue 
diversion  certificates  to  those  approved 
applicants  who  have  removed  grapes  in 
accordance  with  this  section.  Such 
certificates  shall  represent  an  amount  of 
reserve  tonnage  raisins  equal  to  the 
amount  of  raisins  diverted  from  the 
production  unit(8),  or  portion(s)  thereof, 
specified  in  the  producer  application,  or 
additional  quantity  granted  by  the 
Committee  when  vines  are  diverted 
through  vine  removal  or  any  other 
means  established  by  the  Committee,  as 
the  case  may  be.  If,  prior  to  issuance  of 
a  certificate,  the  Committee  is  notified 
by  an  approved  applicant  that  that 
applicant's  interest  in  the  production 
unit(s),  or  portion(8]  thereof,  involved  in 
the  program  has  been  transferred  to 
another  person,  the  Committee  may 
substitute  the  transferee  for  the 
applicant  provided  the  transferee  agrees 
to  comply  with  the  provisions  of  this 
section. 
***** 

(k)  Redemption  (^certificates.  Any 
handler  holding  diversion  certificates 
may  redeem  such  certificates  for  reserve 
pool  raisins  from  the  Committee.  To 
redeem  a  certificate,  a  handler  must 
present  the  diversion  certificate  to  the 
Committee  and  pay  the  Committee  an 
amount  equal  to  the  established  harvest 
cost  plus  an  amount  equal  to  the 
payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting 
raisins  as  speciHed  in  §  989.401  for  the 
entire  tonnage  shown  on  the  certificate. 


Handlers  who  acquire  diversion 
certificates  from  producers  shall  report 
acquisitions  of  such  certificates  and 
submit  them  for  redemption  in  a  maimer 
and  for  the  reporting  periods  provided  in 
§  989.173(b)  for  the  acquisition  of  raisins 
acquired  from  producers.  The 
Committee  shall  then  issue  a  reserve 
release  entitling  the  handler  to  a 
specified  amount  of  reserve  pool  raisins 
for  free  tonnage  use  equal  to  the 
multiple  of  the  free  percentage  and 
entire  tonnage  shown  on  the  certificate. 
The  Conunittee  shall  transfer  the 
appropriate  amount  of  reserve  tonnage 
raisins  to  satisfy  any  reserve  pool 
obligation  and  shall  release  to  the 
handler  the  appropriate  reserve  tonnage 
for  free  toimage  use.  Upon  receipt  of  the 
diversion  certificate,  the  Committee 
shall  note  on  the  certificate  that  it  is 
cancelled.  Diversion  certificates  will 
only  be  valid  and  honored  by  the 
Committee  if  presented  to  it  for 
redemption  on  or  before  February  15  of 
the  crop  year  for  which  they  were 
issued. 
•        •        •        *        « 

Dated:  December  3, 1985. 

Joseph  A.  Gtibbin, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  85-29162  Filed  12-ft.«5;  8:45  am] 

BILUN6  CODE  3410-«t-M 


Agricultairal  Marketing  Service 
7  CFR  Part  1138 

MUk  in  the  Great  Basin  Marketing  Area; 
Notice  of  Proposed  Suspension  of 
Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  suspension  of  rule. 

SUMMMRv:  This  notice  invites  written 
comments  on  a  proposal  to  continue 
through  April  1986  a  suspension  of 
certain  diversion  provisions  of  the  Great 
Basin  Federal  milk  order.  The  proposed 
suspension  would  continue  to  remove 
the  limit  on  the  amount  of  milk  not 
needed  for  fluid  (bottling)  use  that  may 
be  moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  requirement  that  at 
least  6  days'  production  of  each 
producer  whose  milk  is  diverted  to 
nonpool  plants  be  received  at  pool 
plants  in  order  for  the  diverted  milk  to 
be  priced  and  pooled  under  the  order 
would  also  continue  to  be  suspended. 
Suspension  of  the  provisions  was 
requested  by  a  cooperative  association 
representii^  most  of  the  producers 
supplying  the  market  to  prevent 


uneconomic  moveaients  of  milk.  The 
propoeed  suspension  would  be  for  the 
months  of  January  through  April  1986. 

DATE:  Comments  are  doe  not  later  than 
December  18, 1985. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  tiie  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968,  South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  2025a 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
(202)  447-7311. 
SUPPLEMENTARY  INFORMATION:  The 

Administrator  of  the  Agricutural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  wotild  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultiu'al 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.)  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Great  Basin  marlceting  area 
is  being  considered  for  the  raontiis  of 
January  through  April  1986: 

(1)  section  1136.13(c)(2). 

(2)  In  §  113&13(c)(3).  the  language 
"Provided,  That  Uie  total  quantity  of 
milk  so  diverted  that  exceeds  25  percent 
of  the  milk  physically  received  at  all 
pool  plants  from  member  producers  in 
any  month  of  March  through  August, 
and  that  exceeds  20  percent  of  sacfa 
receipts  in  any  month  of  September 
through  February,  shall  not  be  producer 
milk;",  and 

(3)  In  §  1136.13(c)(4),  the  language 
"Provided,  That  the  total  quantity  of 
milk  so  diverted  that  exceeds  25  percent 
of  the  milk  physically  received  at  sudi 
plant  from  producers  who  are  not 
members  of  a  cooperative  association  in 
any  month  of  March  through  August, 
and  tiiat  exceeds  20  percent  of  such 
receipts  in  any  month  of  September 
throng  February,  shall  not  be  producer 
milk;". 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  not 


UMI 
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later  than  7  days  ffom  the  dale  of 
publication  of  thisl notice  in  the  Federal 
Register.  The  period  for  filing  comments 
is  limited  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procepures  and  include 
January  1986  in  th^  suspension  period. 
The  comments  t|iat  are  received  will 


be  made  available 


for  public  inspection 


in  the  Dairy  Divisi  )n  during  normal 
business  hours  (7  ( IFR  1.27(b)). 

Statement  of  Cons  deration 

The  proposed  su  spension  would 
continue,  for  the  m  onths  of  January 
through  April  198a  to  remove  the  limit 
on  the  amount  of  p  roducer  milk  that  a 
cooperative  association  or  other 
handlers  may  divert  from  pool  plants  to 
nonpool  plants.  Th  b  order  now  provides 
that  a  cooperative  association  may 
divert  up  to  25  pen  ent  of  its  member 
milk  physically  received  at  pool  plants 
in  any  month  of  March  through  August. 
and  up  to  20  percei  it  of  its  member  milk 
physically  receive(  at  pool  plants  in  any 
month  of  Septemb<  r  through  February. 
Similarly,  the  open  itor  of  a  pool  plant 
may  divert  up  to  2S  percent  of  its 
receipts  of  producer  milk  for  which  the 
operator  of  such  pi,  int  is  the  handler 
during  the  month)  c  uring  the  months  of 
March  through  Auj  ust.  and  20  percent 
during  the  months  p{  September  through 
February.  Also  pro]  )osed  to  continue  to 
be  suspended  for  tl  e  same  period  is  the 
requirement  that  at  least  6  days' 
production  of  each  producer  be  received 
at  a  pool  plant  each  month. 

The  proposed  suspension  was 
requested  by  Westtm  General  Dairies, 
Inc.,  a  cooperative'association  that 
supplies  most  of  th^  market's  fluid  milk 
needs  and  handles  ^ost  of  the  market's 
reserve  milk  supplies.  The  basis  for  the 
request  is  an  increased  amount  of  milk 
surplus  to  the  fluid  heeds  of  the  market 
which  must  be  handled  by  Western 
General.  In  supportjof  its  request,  the 
cooperative  states  tiat  milk  production 
has  increased  to  a  level  of  57.4  percent 
above  last  year's,  m  hile  fluid  demand 
has  increased  only  11.5  percent.  In  the 
absence  of  the  suspjension,  the 
cooperative  expect^  that  for  the 


me  of  the  milk  of  its 
ho  regularly  have 
irket  would  have  to 
ically,  first  to  pool 
npool 


foreseeable  future 

member  producers 

suppjied  the  fluid 

be  moved,  unecono 

plants  and  then  to 

manufacturing  plants  in  order  to 

continue  pool  statui  for  such  milk. 

Western  General  has  requested  that  a 
public  hearing  be  h^ld  to  merge  the 
Great  Basin  and  La|e  Mead  orders,  and 
expects  that  the  diversion  provisions 
contained  in  the  pre  posed  merged  order 
would  offer  a  long-t  ;rm  solution  to  the 
problems  of  opera tii  ig  within  the  order's 


present  diversion  limits.  A  decision  on 
whether  such  a  hearing  will  be  held  has 
not  yet  been  reached.  However,  if  a 
hearing  is  held,  continuation  of  the 
proposed  suspension  beyond  April,  if 
necessary,  would  be  based  on  the 
record  of  the  public  hearing. 

List  of  Subjects  in  7  CFR  Part  1136 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1136  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  48  Stat.  31.  as 
amended:  U.S.C.  601-674.) 

Signed  at  Washington.  DC,  on  December  2. 
1985. 

William  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
(FR  Doc.  85-29082  Filed  12-6-85:  8:45  am) 

BIUJMGCOOE  3410-0>-« 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  217 

[Reg.  Q;  Docket  No.  R-05601 

Interest  on  Deposits;  Temporary 
Suspension  of  Early  Withdrawal 
Penalty 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Temporary  suspension  of  the 
Regulation  Q  early  withdrawal  penalty. 

summary:  The  Board  of  Governors, 
acting  through  its  Secretary,  pursuant  to 
delegated  authority,  has  suspended 
temporarily  the  Regulation  Q  penalty  for 
the  withdrawal  of  time  deposits  prior  to 
maturity  from  member  banks  for 
depositors  affected  by  severe  storms, 
flooding  and  mudslides  in  the 
designated  areas  of  Virginia,  West 
Virginia  and  Pennsylvania. 
EFFECnvE  DATE:  See  Supplementary 
Information. 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  L  Rhoads,  Senior  Attorney  (202/ 
452-3711).  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  On 

November  7, 1985,  pursuant  to  section 
301  of  the  Disaster  Relief  Act  of  1974  (42 
U.S.C.  5141)  and  Executive  Order  12148 
of  July  15, 1979,  the  President,  acting 
through  the  Director  of  the  Federal 
Emergency  Management  Agency, 
designated  several  areas  in  West 
Virginia  major  disaster  areas.  Similar 
declarations  were  issued  on  November 
9. 1985,  for  certain  areas  of  Virginia  and 
Pennsylvania.  The  Presidential 
declarations  for  Virginia.  West  Virginia, 
and  Pennsylvania  subsequently  have 


been  amended  several  times  to  include 
additional  areas.  The  Board  regards  the 
President's  actions  as  recognition  by  the 
Federal  government  that  a  disaster  of 
major  proportions  had  occurred. 

The  President's  designations  enable 
victims  of  the  disaster  to  qualify  for 
special  emergency  financial  assistance. 
The  Board  believes  it  appropriate  to 
provide  an  additional  measure  of 
assistance  to  victims  by  temporarily 
suspending  the  Regulation  Q  early 
withdrawal  penalty  (12  CFR  217.4(d)). 
The  Board's  action  permits  a  member 
bank,  wherever  located,  to  pay  a  time 
deposit  before  maturity  without 
imposing  this  penalty  upon  a  showing 
that  the  depositor  has  suffered  property 
or  other  financial  loss  in  the  disaster 
areas  as  a  result  of  the  severe  storms, 
flooding,  and  mudslides  beginning  on  or 
about  November  3, 1985.  A  member 
bank  should  obtain  from  a  depositor 
seeking  to  withdraw  a  time  deposit 
pursuant  to  this  action  a  signed 
statement  describing  fully  the  disaster- 
related  loss.  This  statement  should  be 
approved  and  certified  by  an  officer  of 
the  bank.  This  action  will  be  retroactive 
to  the  dates  given  below,  and  will 
remain  in  effect  until  12  midnight.  May 
24.1986 

State  of  West  Virginia 

Effective  Date — November  7.  1985 


Grant  County 
Greenbrier  County 
(lardy  County 
Harrison  County 


Pendleton  County 
Pocahontas  County 
Preston  County 
Tucker  County 


Effective  Date — November  9.  1985 
Randolph  County 

Effective  Date — November  10.  1985 


Bartiour  County 
Berkeley  County 
Braxton  County 
Calhoun  County 
Doddridge  County 
Gilmer  County 
Hampshire  County 
Jefferson  County 
Lewis  County 
Marion  County 


Mineral  County 
Monongalia  County 
Monroe  County 
Morgan  County 
Nicholas  County 
Summers  County 
Taylor  County 
Tyler  County 
Upshur  County 
Webster  County 


Commonwealth  of  Virginia 
Effective  Date — November  9,  1985 


Alleghany  County 
Botetourt  County 
Buena  Vista  City 
Clifton  Forge  City 
Covington  City 


Franklin  County 
Roanoke  City 
Roanoke  County 
Rockbridge  County 
&lem  City 


Effective  Date — November  10.  1985 


Albermarle  County 
Amherst  County 
Appomattox  County 
Augusta  County 
Bath  County 
Campbell  County 
Clarke  County 
Craig  County 
Fluvanna  County 
Highland  County 


Lynchburg  City 
Madison  County 
Montgomery  County 
Nelson  County 
Page  County 
Rockingham  County 
Shenandoah  County 
Warren  County 
Waynesboro  City 
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Effective  Date— November  11,  1965 

Bedford  County  Richmond  Cify 

Hairisonburx  City  Richmond  Cotmty 

Lexington  City  Westmoreland  County 
Northumberland  County 

Effective  Date — November  12.  1985 
Gloucester  County  Stafford  County 

Effective  Date— November  14. 1985 
Powhtilan  County 

Effective  Date — November  16.  1985 

Chesterfield  County  Surrey  County 

King  George  County  York  County 

Poquoson  City 

Effective  Date — November  17.  1985 

Mathews  County 

Effective  Date — November  23,  1985 
Greene  County 

Commonwealth  of  Pennsylvania 

Effective  Date — November  9,  1985 

Allegheny  County  Somerset  County 

Fayette  County  Washington  County 

Greene  County  Westmoreland  County 

List  of  Subjects  in  12  CFR  Part' 217 

Advertising,  Banks',  Banking,  Federal 
Reserve  System,  Foreign  Banking. 

In  view  of  the  urgent  need  to  provide 
immediate  assistance  to  relieve  the 
financial  hardship  being  suffered  by 
persons  in  the  designated  areas  directly 
affected  by  the  severe  storms,  flooding 
and  mudslides,  good  cause  exists  for 
dispensing  with  the  notice  and  public 
participation  provisions  in  section  553(b) 
of  Title  5  of  the  United  States  Code  with 
respect  to  this  action.  Because  of  the 
need  to  provide  assistance  as  soon  as 
possible  and  because  the  Board's  action 
relieves  a  restriction,  there  is  good  cause 
to  make  this  action  effective 
immediately. 

By  order  of  the  Board  of  Governors,  acting 
through  its  Secretary,  pursuant  to  delegated 
authority.  December  3, 1985. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  85-29056  Filed  12-6-85;  8:45  am] 

BILLING  COOE  G2tO-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 
[Docket  No.  24852;  Amdt.  No.  1309) 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMANV;  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrsment  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  trafflc  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 


U.S.C.  552(a),  1  CFR  Part  51.  and  9  97.20 
of  the  Federal  Aviation  Regulations 
(FARsJ.  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8280-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  t^sed  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SLAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
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necessary  to  keep  ihem  operationally 
current.  It,  therefort — (!)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rjjle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluati  in  as  the  anticipated 
impact  is  so  minim  il.  For  the  same 
reason,  the  FAA  ce  rtifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regu 


14 


lingt  in 


CFRPai197 

instrument. 
DC.  on  Noveml)er 


List  of  Subjects  in 

Approaches,  Standard 

Issued  in  Wash! 
29.1985. 
|ohnS.  Kem, 

Acting  Director  of  Fli^  ht  Standards 

Adoption  of  the  An  endment 


PART  97— {AMENOED] 


atory  Flexibility  Act. 


Accordingly,  pun  uant 
delegated  to  me.  Pa  -t 
Aviation  Regulatioi  s 
amended  by  establi  shing 
suspending,  or  revo  cing 
Instrument  Approac  h 
effective  at  0901  G.l  i. 
specified,  as  follow:  i: 

1.  The  authority  c 
continues  to  read  a< 


Authority:  49  U.S.C. 
1510;  49  U.S.C.  106(g) 
January  12. 1983:  and 


134a  1354(a).  1421.  and 
( -evised.  Pub.  L  97-449. 
14CFRll.49(b)(2|). 


§§97.23.97.25.97.27, 
and  97.35    [ 


97.29, 97.31, 97.33, 
1 


2.  By  amending:  § 
DME.  VOR  or  TACiN 
or  TACAN:  §  97.25 
LDA,  LDA/DME. 
§  97.27  NDB,  NDB/I)ME 
ILS/DME.  ISMLS 
MLS/RNAV;  §  97.31 
§  97.33  RNAV  SIAP  i 
COPTER  SIAPs.  i 


97.23  VOR.  VOR/ 
,  and  VOR/DME 
OC.  LOC/DME. 
SDF/DME: 

S  97.29  ILS. 
MLS/DME, 
RADAR  SIAPs; 
and  §  97.35 
ified  as  follows: 


SI  F, 


VLS, 


ideit 


*  Effective /anui  try  16.  1986 


Stuttgart.  AR— Stuttgart  Muni.  NDB  RWY  18. 

Amdt.  7 
Bishop.  CA — Bishop. 
Bishop,  CA — Bishop. 
Modesto.  CA — Modesf) 

Fid.  VOR  RWY  28R. 
Atlanta,  CA— DeKaib-|»eacht 

27,  Amdt.  15.  Canre 
Atlanta.  CA— DeKaib- 

27,  Amdt.  1 
Atlanta.  CA— 

20L  AmdI.  3 
Atlanta.  CA— DeKalb-|»eachtree 

RWY  20U  Amdt.  8. 
Lawrenceviile.  GA — C  v 

RWY  7.  AmdI.  8.  Cai  celled 


to  the  authority 
97  of  the  Federal 
(14  CFR  Part  97)  is 

.  amending, 

Standard 
Procedures, 
T.  on  the  dates 


tation  for  Part  97 
follows: 


\  OR-A.  AmdI.  5 
MOR/DME-B.  AmdI.  2 
City  Co-Harry  Sham 
AmdI.  10 

ree.  VOR  RWY 
ed 
'eachtree,  NDB  RWY 

-DeKa  lb-Peach  tree.  ILS  RWY 

B.  RNAV 
Oancelled 

innetl  County,  VOR 


Lawrenceviile.  CA — Cwinnett  County,  VOR/ 

DME  RWY  25.  Amdt.  4,  Cancelled 
Lawrenceviile.  GA — Gwinnett  County,  LOC 

RWY  25.  Amdt.  1 
Lawrenceviile,  GA — Gwinnett  County,  NDB 

RWY  25,  Amdt.  2 
Canton,  IL— Ingersoit,  VOR-A,  Amdt.  7 
Manito,  IL— Waddell.  VOR-A,  Amdt.  3 
Pekin.  IL— Pekin  Muni,  VOR-A,  Amdt.  4 
Pekin.  IL— Pekin  Muni,  RNAV  RWY  9.  Amdt. 

3 
Peoria,  IL — Mount  Hawiey  Auxiliary,  VOR- 

A,  AmdI.  2 
Rochelle.  IL— Rochelle  Muni.  VOR-A.  Amdt. 

6 
Connersville.  IN— Metlel  Field.  VOR/DME- 

A,  AmdI.  4 
Connersville,  IN— Meltel  Field.  NDB  RWY  18. 

Amdt.  8 
Connersville,  IN— Meltel  Field,  RNAV  RWY 

18,  Amdt.  4 
Elkhart,  IN— Elkhart  Muni.  SDF  (BC)  RWY  9, 

Amdt.  3.  Cancelled 
Kendallville,  IN— Kendallville  Muni.  VOR-A, 

Amdt.  3 
Knox,  IN— Starke  County.  VOR  RWY  18,  Orig 
Machias.  ME— Machias  Valley,  NDB  RWY 

36,  Orig 
Howell.  MI— Livingston  County  VOR  RWY 

31.  AmdI.  8 
Muskegon.  MI — Muskegon  County,  LOC 

RWY  24.  AmdI.  6.  Cancelled 
Muskegon,  MI— Muskegon  County.  LOC  BC 

RWY  14,  Amdt.  7 
Muskegon.  MI— Muskegon  County,  ILS  RWY 

24  Orig 
Kansas  City.  MO— Kansas  City  Intl,  LOC  BC 

RWY  27,  Amdt.  10 
Kansas  City,  MO— Kansas  City  Inll,  NDB 

RWY  9,  Amdt.  7 
Kansas  City,  MO— Kansas  City  Inll.  ILS  RWY 

9,  Amdt.  9 
Ozark,  MO— Air  Park  South,  VOR  RWY  17. 

Amdt.  3 
Great  Falls.  MT— Great  Falls  Intl.  RADAR-1, 

AmdI.  9 
Greensboro.  NC — Greensboro-High  Poinl- 
Winslon  Salem  Regnl  NDB  RWY  14.  AmdI. 
14 
Greensboro.  NC— Greensboro-High  Point- 
Winston  Salem  Regnl  ILS  RWY  14,  AmdI. 
17 
Charleston.  SC— Charleston  AFB/lntl.  VOR/ 

DME  or  TACAN  RWY  3.  AmdI.  11 
Charieslon.  SC— Charleston  AFB/lntl.  VOR/ 

DME  or  TACAN  RWY  15,  Amdt.  12 
Charleston.  SC— Charieslon  AFB/lntl.  VOR/ 

DME  or  TACAN  RWY  21,  Amdt.  11 
Charieslon.  SC— Charieslon  AFB/lntl,  VOR/ 

DME  or  TACAN  RWY  33.  Amdt.  10 
Charieslon.  SC— Charieslon  AFB/lntl,  NDB 

RWY  15,  Amdt.  18 
Charieslon.  SC— Charieslon  AFB/Inll.  ILS 

RWY  15,  AmdI.  19 
Charieslon.  SC— Charieslon  AFB/lntl,  ILS 

RWY  33.  Amdt.  3 
Charieslon,  SC — Charieslon  AFB/Inll, 

RADAR-1,  AmdI.  14 
Charieslon,  SC— Charieslon  Executive,  VOR- 

A.  AmdI.  7 
Charieslon,  SC— Charieslon  Executive.  NDB 

RWY  9.  AmdI.  6 
Charieslon.  SC — Charieslon  Executive, 
RNAV  RWY  9,  Amdt.  4 


Moncks  Comer.  SC— Berkeley  County,  NDB 

RWY  5,  Amdt.  2 
Austin, TX^irds  Nest.  VOR/DME-B. 

Amdt.  2,  Cancelled 
Big  Sandy,  TX— Ambassador  Field,  VOR/ 

DME-4,  AmdI.  1,  Cancelled 
Greenville,  TX— Majors.  VOR/DME  RWY  13 

(TAC),  Amdt.  1,  Cancelled 
Houston,  TX— Baylown.  RADAR-1.  AmdI.  1. 

Cancelled 
Houston,  TX— Houston  Gulf,  VOR  RWY  13, 

Amdt.  2 
La  Porte.  TX— La  Porte  Muni.  RADAR-1. 

Amdt.  6,  Cancelled 
Midland.  TX— Midland  Regional,  RADAR-1, 

Amdt.  3 
Abingdon,  VA— Virginia  Highlands,  NDB 

RWY  24,  AmdI.  1,  Cancelled 
Moses  Lake,  W A— Grant  County,  VOR  RWY 

3,  Amdt.  4 
Moses  Lake,  WA— Grant  County.  VOR  RWY 

14L,  AmdI.  10 
Moses  Lake.  WA— Grant  County,  VOR  RWY 

21,  AmdI.  3 
Moses  Lake.  WA— Grant  County,  VOR  RWY 

32R.  AmdI.  18 
Moses  Lake.  WA— Grant  County.  NDB  RWY 

32R.  Amdt.  15 
Moses  Lake.  WA— Grant  County.  ILS  RWY 

32R.  Amdt.  17 
Moses  Lake,  WA— Grant  County,  RNAV 

RWY  21,  AmdI.  6 
Oconto,  WI— Oconto  Muni,  NDB  RWY  11. 

Amdt.  3 

*  *  *  Effective  December  19.  1985 

Nantucket,  MA— Nantucket  Memorial.  ILS 
RWY  24,  Amdt.  11 

*  '  *  Effective  November  13.  1985 

Houston,  TX— Baylown,  VOR  RWY  31. 
Amdt.  1 

The  FAA  published  an  Amendment  in 
Dockel  No.  24843.  AmdI.  No..  1308  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  50 
FR  No.  226  Page  48180;  dated  Friday. 
November  22, 1985)  under  §  97.23  effective  16 
JAN  86,  which  is  hereby  amended  as  follows: 

Menominee,  MI — Menominee-Marinette  Twin 
County,  VOR-A,  Orig.  Eff  16  JAN  86  and 
VOR  RWY  18,  AmdI.  8,  Eff  16  JAN  86, 
Cancelled  are  hereby  rescinded. 

(FR  Doc.  85-29039  Filed  12-6-85:  8:45  am] 
BILUNQ  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Paii  455   . 

Trade  Regulation  Rule;  Sale  of  Used    . 
Motor  Vehicles;  Extension  of 
Temporary  Stay  of  Effective  Date  as 
Rule  Applies  In  ttie  State  of  Wisconsin 

agency:  Federal  Trade  Commission. 
ACTION:  Extension  of  temporary  stay  of 
effective  date  as  Rule  applies  within 
Wisconsin. 

SUMMARV:  The  Federal  Trade 
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Commission  is  considering  a  petition 
from  the  Wisconsin  Department  of 
Transportation  ("WisDOT")  requesting 
a  statewide  exemption  from  tiie 
CommissicHt's  Trade  Regulation  Rule 
Concerning  tiie  Sale  of  Used  Motor 
Vehicles  (the  "Rule"  or  the  "Used  Car 
Rule"),  16  CFR  Part  455.  The 
Commission  is  extending  the  stay  of  the 
effective  date  of  the  Used  Car  Rule  in 
Wisconsin  for  an  additional  180  days  to 
permit  WisDOT  to  seek  amendments  to 
the  state  regulations  that  form  the  basis 
for  the  Petition. 

DATE  The  180  day  extension  of  the  stay 
of  the  Used  Car  Rule  within  Wisconsin 
is  effective  December  5, 1985,  and 
expires  on  June  3, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  J.  Plave  (202/376-2805),  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington,  D.C.  20580. 
SUPPLEMENTARY  INFORMATION:  On  May 
8, 1985,  the  Commission  stayed  the 
effective  date  of  the  Used  Car  Rule  as  it 
applied  within  the  State  of  Wisconsin 
for  a  temporary  period  of  120  days,  from 
May  9, 1985,  to  September  6, 1985.  50  FR 
20094  (1985).  On  May  23, 1985,  the 
Commission  published  a  notice  in  the 
Federal  Register  soliciting  public 
comment  on  the  Wisconsin  Petition.  50 
FR  21269  (1985).  The  period  for  public 
comments  expired  on  June  24, 1985.  On 
September  5, 1985,  the  Commission 
decided  to  extend  the  stay  of  the 
effective  date  of  the  Used  Car  Rule  as  it 
applies  within  the  State  of  Wisconsin 
for  a  period  of  90  days,  until  December 
5. 1985.  50  FR  37345  (1985). 

For  good  cause,  the  Commission  has 
now  decided  to  extend  the  stay  of  the 
effective  date  of  the  Used  Car  Rule  as  it 
applies  within  the  State  of  Wisconsin, 
for  a  period  of  180  days,  from  December 
5, 1985  to  June  3, 1986. 

The  Commission  has  decided  that  an 
extension  of  the  stay  of  the  effective 
date  of  the  Used  Car  Rule  should  be 
granted  pending  the  Commission's 
further  consideration  of  the  Petition.  In 
addition,  during  this  period  of  time, 
WisDOT  will  be  seeking  amendments  to 
the  regulations  that  form  the  basis  for 
this  Petition.  In  a  letter  dated  October 
18, 1985,  WisDOT  indicated  that  it  is 
considering  amendments  that  address 
some  of  the  differences  between  the 
Used  Car  Rule  and  Wisconsin's* 
regulations.' 

Wisconsin  has  had  its  regulations  in 
effect  for  several  years  and  dealers  are 
already  using  the  disclosure  forms 


'  A  copy  of  this  letter  has  been  placed  un  the 
public  record  and  Is  identified  as  Document  100-6  in 
l-TC  File  No.  215-64. 


required  by  the  regulations  that  are  the 
basis  for  tlie  Petition.  Wisconsin  dealers 
are  thus  providing  some  information  to 
consumers.  Therefore,  an  extension  of 
the  stay  of  the  effective  date  of  the  Used 
Car  Rule,  as  it  applies  within  the  State 
of  Wisconsin,  is  unlikely  to  cause 
significant  consumer  injury  if  the 
Petition  is  denied,  and  may  avoid 
unnecessary  expense  to  Wisconsin 
dealers  if  an  exemption  is  granted. 

In  addition,  the  Commission  has,  for 
good  cause,  determined  that  public 
notice  and  comment  on  this  180  day 
extension  of  the  stay  of  the  effective 
date  is  unnecessary.  Public  comment 
would  appear  to  be  unnecessary 
because  the  stay  is  merely  designed  to 
maintain  the  status  quo  and  to  avoid 
placing  a  potentially  unnecessary 
burden  on  dealers  in  the  State  of 
Wisconsin  during  the  limited  period  of 
time  during  which  the  Petition  is  being 
considered.  Thus,  in  accordance  with 
§§  1.26(b)  and  1.26(e)  of  the 
Commission's  Rules  of  Practice,  16  CFR 
1.26(b)  and  1.2Q(e),  and  sections  553(b) 
and  553(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)  and 
553(d),  the  Commission,  for  the  reasons 
stated  above,  determined  that  there  is 
good  cause  for  deciding  that  prior  public 
notice  and  comment  is  not  necessary 
before  granting  an  extension  of  the  stay 
of  the  effective  date  of  the  Used  Car 
Rule  as  it  applies  within  the  State  of 
Wisconsin.  For  the  same  reasons,  the 
extension  of  the  temporary  stay  will 
become  effective  immediately  on 
December  5, 1985. 

Given  the  unique  circumstances 
surrounding  this  Petition,  the 
Commission  has  determined  that  an 
extension  of  the  temporary  stay  of  the 
effective  date  is  appropriate.  In  addition, 
WisDOT  has  notified  the  Commission's 
staff  that  the  rulemaking  process, 
discussed  above,  will  take 
approximately  six  months  to  complete. 
Accordingly,  the  Commission 
temporarily  extends  the  stay  of  the 
effective  date  of  the  Used  Car  Rule,  as  it 
applies  within  the  State  of  Wisconsin, 
for  an  additional  180  days,  from 
December  5, 1985  to  June  3, 1986, 
pending  final  consideration  of  the 
Petition. 

List  of  Subjects  in  16  CFR  Part  455 

Used  cars.  Trade  practices. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
|FR  Doc.  85-29044  Filed  12-ft-85;  8:45  am| 

BILUNG  CODE  «7S(Mf1-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CG08-85-16I 

Drawbridge  Operation  Regulations; 
Tectte  Bayou,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD)  and  St. 
Mary  Parish  (SMP),  the  Coadt  Guard  is 
changing  the  regulations  governing  the 
operation  of  two  state  owned 
drawbridges  and  two  parish  owned 
drawbridges  over  Teche  Bayou,  St.  Mary 
Parish,  Louisiana,  as  follows: 

(1)  The  swing  span  bridge,  mile  27.0, 
at  Baldwin  (parish  owned). 

(2)  The  swing  span  bridge,  mile  32.5. 
on  LA  324  at  Charenton. 

(3)  The  swing  span  bridge,  mile  37  .0. 
on  LA  670  at  Adeline. 

(4)  The  swing  span  bridge,  mile  38.9, 
Sorrel  (parish  owned). 

The  change  requires  the  draw  of  each 
bridge  to  open  on  at  least  four  hours 
advance  notice  between  6  p.m.  and  10 
a.m.  and  to  open  on  signal  between  10 
a.m.  and  6  p.m.  Presently,  the  draws  are 
required  to  open  on  at  least  four  hours 
advance  notice  between  9  p.m.  and  5 
a.m.  and  to  open  on  signal  at  all  other 
times. 

This  change  is  being  made  because  of 
infrequent  requests  to  open  the  draws 
between  6  p.m.  and  10  a.m.  This  action 
will  refieve  the  bridge  owners  of  the 
burden  of  having  persons  constantly 
available  at  the  four  bridges  in  the 
period  from  6  p.m.  to  10  a.m.,  while  still 
providing  for  the  reasonable  needs  of 
navigation.  The  draws  will  continue  to 
open  on  signal  between  10  a.m.  and  6 
p.m. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  8, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Perry  Haynes,  Chief,  Bridge 
Administration  Branch,  telephone  (504) 
589-2965. 

SUPPLEMENTARY  INFORMATION:  On 

September  23. 1985,  the  Coast  Guard 
published  a  proposed  rule  (50  FR  .38548) 
concerning  this  amendment.  The 
Commander,  Eighth  Coast  Guard 
District,  also  published  the  proposal  as  a 
public  notice  dated  3  October  1985.  In 
each  notice  interested  persons  were 
given  unitl  7  November  1985  to  submit 
comments. 
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Dnlliiig  hilbnnal  ion 

The  drafters  of  this  regulation  are 
Perry  Haynes.  pn  >ject  ofricer.  and 
Lieutenant  Comn  ander  fames  Valione. 
project  attorney. 

Discussion  of  C  omments:  Two  letters 
were  received  in  response  to  the  notice, 
offering  no  objecl  ions  to  the  change. 

Economic  Asaesa  nent  and  Certificatioa 


This  regulation  is  considered  to  be 
non-major  under  executive  Order  12291 
on  Federal  Regulation  and 

ler  Department  of 

latory  policies  and 
11034;  February  28, 


nonsignificant  u: 
Transportation 
procedures  (44 
1979). 

The  economic 
to  be  so  minimal 


ipact  has  been  found 
lat  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  the  average 
number  of  vessels  passing  the  bridges 
during  the  advanoe  notice  period.  6  p.m. 
to  10  a.m..  is  one  Vessel  about  e\'ery 
three  days.  Theses  few  vessels  can 
reasonable  give  fiur  hours  advance 
notice  for  a  bridgf  opening  by  placing  a 
collect  call  to  the  bridge  owner  at  any 
lime.  The  advanct  notice  to  request  an 
opening  of  the  draws  would  be  given  by 
placing  a  collect  qall  at  any  time  to  the 
LDOTD  District  pffice  at  Lafayette. 
Louisiana,  telephone  (318)  233-7404,  for 
state  bridges;  anc^  to  the  SMP  at 
Franklin.  Louisiai  a.  (318]  828-1960.  for 
the  parish  bridges .  From  afloat,  this 
contact  may  be  m  ade  by  radiotelephone 
through  a  public  ooast  station. 

Both  the  LDOTl)  and  SMP  recognize 
that  there  may  be  an  unusual  occasion 
to  open  the  bridges  on  less  than  four 
hours  notice  between  6  p.m.  and  lO  a.m. 
for  an  emergency  br  to  operate  the 
bridges  on  demand  for  an  isolated  but 
temporary  surge  i(i  waterway  traffic 
and  have  conunit^d  to  doing  so  if  such 
an  event  should  otcur.  Mariners 
requiring  the  brid  ie  openings  are  repeat 
users  of  the  watei  way  and  scheduling 
their  arrival  at  th(  bridge  at  the 
appointed  time  di  ring  the  advance 
notice  period  shoi  ild  involve  little  or  no 
additional  expens  b  to  them.  Since  the 
economic  impact  )f  this  regulation  is 
expected  to  be  mi  limal,  the  Coast 
Guard  certifies  th  >t  it  will  not  have  a 
significant  econoii  lic  impact  on  a 
substantial  numb(  ir  of  small  entities. 

List  of  Subjects  ii  33  CFR  Part  117 

Bridges. 


LIMI 


ReguiatioD 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  of  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  and  49  CFR  (c)(51 
and  33  CFR  1.05-l(g). 

2.  Section  117.501  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (e)  to  read  as  follows: 

§117.501    Teche  Bayou. 

(a)  The  draws  of  the  following  bridges 
shall  open  on  signal;  except  that,  from  6 
p.m.  to  10  a.m.  the  draws  shall  open  on 
signal  if  at  least  four  hours  notice  is 
given: 

(1)  St.  Mary  Parish  bridge,  mile  27.0  at 
Baldwin. 

(2)  S324  bridge,  mile  32.5  at 
Charenton. 

(3)  S670  bridge,  mile  37.0  at  Adeline. 
(4]  St.  Mary  Parish  bridge,  mile  38.9  at 

Sorrel. 

*        *        *        «        « 

(e)  The  draws  of  the  bridges  listed  in 
paragraphs  (a)  and  (b)  shall  open  on  less 
than  four  hours  notice  for  an  emergency 
during  the  advance  notice  period,  and 
shall  open  on  signal  should  a  temporary 
surge  in  waterway  traffic  occur. 

Dated  November  28. 1985. 
ayde  T.  Lusk.  Jr., 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

Eighth  Coast  Guard  District. 

|FR  Doc.  85-29145  Filed  12-6-85;  8:45  am] 

BtLLING  CODE  4t1»-M^ 

33  CFR  Part  165 

ICOTP  San  Diego  Regulation  85-16] 

Safety  Zone  Regulations;  Coronado 
Roads,  San  Diego,  CA;  l>acific  Ocean 

agency:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Coronado 
Roads,  Pacific  Ocean,  near  San  Diego, 
California,  consisting  of  a  500  yard 
square  area  of  water  to  the  west  of  San 
Diego  Channel  Buoy  3.  This  safety  zone 
is  established  at  the  request  of  the 
United  States  Navy  to  protect  the  public 
during  hazardous  naval  operations  at 
that  location.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 


EFFECTIVE  DATES;  This  regulation 
becomes  effective  on  2  December  1985 
and  terminates  on  5  December  1985.  M 
becomes  effective  again  on  10  December 
1985  and  terminates  on  13  December 
1985  unless  sooner  terminated  by  the 
Captain  of  the  Port. 
FOn  FURTHER  INFORMATION  CONTACT. 
LCDR  Steven  P.  Mojonnier,  USCG,  c/o 
U.S.  Coast  Guard  Captain  of  the  Port, 
2710  N.  Harbor  Drive,  San  Diego,  CA 
92101-1064,  telephone  (619)  293-5860. 

SUPP1.EMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  (NPRM]  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  the  normal  rulemaking 
process  would  have  been  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  vessels  and  persons  in  the  area. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  Steven  P.  Mojonnier,  project 
officer  for  the  Captain  of  the  Port,  and 
LT  Joseph  R.  McFaul,  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is  a 
U.S.  Navy  exercise  conducted  by 
Explosive  Ordnance  Disposal  Mobile 
Unit  Three.  The  exercise  will  take  place 
on  2-4  December  and  again  on  10-12 
December  1985.  It  will  involve  towing  of 
objects  and  detonation  of  explosive 
charges  during  the  exerd-se.  These 
activities  will  present  a  hazard  to  other 
vessels  and  persons  in  the  area  of  this 
safety  zone.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1225  and  1231  as 
set  out  in  the  authority  citation  for  all  of 
Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regir'ation 

In  consideration  "of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
L'.S.C.  191: 49  CFR  1.46  and  33  CFR  1.05-l{g). 
6.04-1,  6.04-«.  and  160.5. 
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2.  A  new  S  165.T1103  is  added  to  read 
as  follows: 

S165.T1103    Safety  Zoiw:  Coronado 
Roads,  San  Dtogo,  CaUfomla,  Pacific  Ocean. 

(a)  Location:  The  following  area  is  a 
safety  zone:  An  area  of  water 
approximately  500  yards  square  in  the 
Pacific  Ocean  at  Coronado  Roads 
(Approach  to  San  Diego),  immediately 
west  of  San  Diego  Channel  Bouy  3. 
bounded  by  the  following  points: 

(1)  32''38'35"  N.  117*14'20"  W. 

(2)  32*38'35"  N,  117'14'50"  W. 

(3)  32*38'10"  N,  117*14'20"  W, 

(4)  32*38'10"  N.  117*14'50"  W. 

(b)  Effective  Dates.  This  regulation 
becomes  effective  on  2  December  1985 
and  terminates  on  5  December  1985.  It 
becomes  effective  again  on  10  December 
1985  and  terminates  on  13  December 
1985  unless  sooner  terminated  by  the 
Captain  of  the  Port. 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  November  27, 1965. 

E.  A.  Harmes, 

Commander,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Diego,  California. 

[FR  Doc.  85-29146  Filed  12-6-85;  8:45  am) 

BlUJNa  CODE  M10-14-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  405 

:bpo-040-fi 

Medicare  Program;  Forms  Used  for 
Applying  for  Entitlement  or  Enrollment 
or  Claiming  Payment 

Correction  '  .^-      -•  • 

In  FR  Doc.  85-23242  beginning  on  page 
39669  in  the  issue  of  Monday,  September 
20, 1985,  make  the  following  corrections: 

1.  On  page  39671,  third  column,  in 

§  405.1662  (b),  eighteen  lines  from  the 
bottom  of  the  column.  "Part  406"  should 
have  read  "Part  408". 

2.  On  page  39672.  first  column,  in 

§  405.1662  (d),  sixth  line,  "XVU"  should 
have  read  "XVIII".  Also  on  the  same 
page,  in  §  405.1662  (d),  second  column, 
ninth  line.  "HCFA-1490S"  should  have 
'ead"HCFA-1490S". 

NHXING  CODE  1S05-0MI  v'-  ,-       - 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6611 

[C-021250] 

Colorado;  Public  Land  Order  6610, 
Correction:  Modification  of  PubNc 
Land  Order  1800 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  will  correct  the 
errors  in  the  land  description  in  Public 
Land  Order  No.  6610  of  September  20, 
1985. 

EFFECTIVE  DATE:  December  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Doris  E.  Chelius.  ELM  Colorado  State 
Office,  2020  Arapahoe  Street.  Denver, 
Colorado  80205,  303-294-7635. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

The  land  description  in  Public  Land 
Order  No.  6610  of  September  20. 1985.  in 
FR  Doc.  85-23004  in  the  issue  of 
Thursday,  September  26, 1985  (50  FR 
38964],  is  hereby  corrected  as  follows: 

Land  description  which  reads  "Sec. 
27.  SV4Sy4"  is  corrected  to  read  "Sec.  26. 
SMsSEV*". 

Dated:  November  29, 1985. 
Rol>ert  N.  Broadl>ent. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  85-29084  Filed  12-«-85;  8:45  am) 

BtLUNQ  CODE  4310-S4-M 

DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
46  CFR  Parts  308  and  309 

War  Risk  Insurance 

agency:  Maritime  Administration,  DOT. 

action:  Final  rule. 

summary:  The  authority  of  the 
Secretary  of  Transportation  (Secretary) 
to  provide  insurance  and  reinsurance 
under  Title  XII,  Merchant  Marine  Act, 
1936.  (Act)  as  amended  (46  U.S.C.  1281- 
1293),  expired  on  September  30, 1984. 
That  authority  was  reinstated  by  Pub.  L. 
99-59.  which  was  enacted  into  law  on 
July  3, 1985,  and  which  will  expire  on 
June  30, 1990.  The  principal  purpose  of 
this  rulemal(ing  is  to  reissue,  with  some 
minor  procedural  amendments,  final 
regulations  (46  CFR  Part  308), 
implementing  the  re-enacted  Public  Law 
with  one  conforming  amendment  to  the 


regulations  at  46  CFR  Part  309.  Values 
for  War  Risic  Insurance.  These  rules 
provide  the  terms  and  conditions  upon 
which  war  risIc  insurance  interim 
binders  for  U.S.-flag  vessels  will  be 
immediately  reinstated  for  U.S.-flag 
vessels,  and  certain  foreign-flag  vessels 
owned  or  controlled  by  United  States 
citizens.  This  rulemaking  also 
consolidates  and  simplifies  application 
and  binder  forms. 

EFFECTIVE  DATE:  December  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jack  Malkin,  Director,  Office  of 
Marine  Insurance,  Maritime 
Administration,  400  Seventh  Street.  SW., 
Washington,  DC  20590,  Tel.  (202)  382- 
0369. 

SUPPLEMENTARY  INFORMATION:  The 

authority  of  the  Secretary  to  provide  - 
war  risk  insurance  and  reinsurance 
under  Title  XII  of  the  Act  was  last 
reinstated  in  1980  by  Pub.  L  96-195. 
MARAD  published  implementing 
amendments  to  regulations  at  46  CFR 
Part  308  on  April  3, 1980  (45  FR  22041). 
That  Public  Law  expired  on  September 
30, 1984.  This  Hnal  rule  again  reinstates 
the  war  risk  insurance  interim  binders 
on  U.S.-flag  vessels.  It  also  reinstates 
the  interim  binders  on  certain  foreign- 
flag  vessels  owned  or  controlled  by 
United  States  citizens,  and  reissues  the 
provisions  for  submitting  new 
applications  for  these  interim  binders. 

As  authorized  by  Title  XII.  of  the  Act, 
as  amended  (46  U.S.C.  1283),  the 
Secretary  of  Transportation  may 
provide  war  risk  insurance  adequate  for 
the  needs  of  the  waterbome  commerce 
of  the  United  States,  if  such  insurance 
cannot  be  obtained  on  reasonable  terms 
and  conditions  from  campanies 
authorized  to  do  an  insurance  business 
in  a  state  of  the  United  States.  The  U.S. 
Government's  war  risk  insurance 
program  is  a  stand-by  emergency 
program.  It  becomes  effective  upon  and 
simultaneously  with  the  automatic 
termination  of  ocean  marine  commercial 
war  risk  insurance  policies.  Those 
policies  are  automatically  terminated 
upon  the  outbreak  of  war,  whether 
declared  or  not,  between  any  of  the  five 
great  powers  (United  States  of  America, 
United  Kingdom,  France,  People's 
Republic  of  China,  or  the  Union  of 
Soviet  Socialist  Republics)  or  upon  the 
hostile  detonation  of  a  weapon  of  war 
employing  atomic  or  nuclear  fission. 

This  program  makes  it  possible  for 
applicants  to  obtain  war  risk  insurance 
from  the  U.S.  Government  when  such 
insurance  is  unavailable  on  reasonable 
terms  from  the  commercial  maricet.  The 
program  is  mutually  beneficial  to  the 
United  States  and  to  the  shipowner  in 
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that  it  assures  continued  flow  of 
essential  US.  trade  and  protectioa  for 
the  shipowner  froiri  loss  by  risks  of  war. 

A  war  risk  insurance  interim  binder  is 
a  contract  by  whica,  for  consideration  of 
a  fee  paid,  the  Covfrnment  agrees  to 
provide  to  the  applicant,  upon  the 
conditions  set  forth]  in  46  U.S.C  1282, 
evidence  of  war  risk  insurance  coverage 
in  the  interim  perioa  after  termination  of 
commercial  insurance  coverage,  but 
prior  to  the  actual  qommencement  of 
Government  insura^ice  coverage.  It 
implemeats  war  ris^  insurance  authority 
re-enacted  by  the  Congress  through  Pub. 
L  99-59,  on  }uly  3.  :i9e5. 

Hie  binder  fees  afe  in  the  same 
amount  as  those  imbosed  under  the 
expired  authority,  "mis  final  rule  is 
substantially  the  same  as  the  regulations 
that  expired  with  P^b.  L  96-195.  This 
rule  merely  provide!  information  about 
the  mechanism  for  Reinstating  or 
acquiring  various  types  of  war  risk 
insurance,  through  interim  binders,  for 
insured  ship  owners  that  were  covered 
by  interim  binders  ^t  the  time  that  the 
war  risk  insurance,  Huthorized  under 
Pub.  L  96-195.  expijled.  It  effects  no 
changes  in  eligibilitj  criteria  or  binder 
fees.  The  rule  also  reinstates  fee  binders 
for  foreign-flag  vessels.  There  are 
conforming  amendrlents  to  e^ectuate 
the  consolidation  ofjapplication  forms 
for  three  types  of  war  risk  coverage  into 
one  form,  as  well  asjthe  introduction  of 
a  single  interim  binder  of  insurance  form 
to  replace  the  three  ixisting  forms. 

Statutory  and  Regul  itory  Requirements 

Pursuant  to  E.0. 1 Q91  and  the 
Department  of  Tram  portation's 
Regulatory  Policies  i  ind  Procedures 
dated  Febmary  26,  ip79  (DOT  Oixier 
2100.5),  respectiveiyi  the  Maritime 
Administration  has  determined  that  this 
is  neither  a  ma}or  rule  nor  a  significant 
rule.  There  were  624btiider8  outstanding 
as  of  September  30,  i984.  Reinstatement 
of  the  various  insuraince  coverages 
under  those  binders  iwould  result  in  the 
payment  of  binder  ft  es  by  insured 
owners/operators  in  a  total  amount  of 
less  than  $20a000.  i^xordingly,  the 
economic  impact  ha^  been  found  to  be 
so  minimal  that  furtMer  evaluation  is 
unnecessary.  Since  Oie  rule  affects 
principally  the  ownos  and  operators  of 
large  commercial  shbs.  the  Maritime 
Administrator  certifies  that  it  will  not 
have  a  significant  ecpnomic  impact  on  a 
substantial  number  ^{  small  entities, 
under  the  Regulatorjl  Flexibility  Act  of 
1980  (5  U.S.C  801  et  Beq.) 

This  rule  contains  information 
collection  requirements,  in  SS  308.3  and 
306.6.  They  include  a  consolidation  of 
existing  forms.  These  requirements  have 
been  submitted  to  the  Office  of 


Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Persons  desiring  to 
comment  on  this  information 
requirement  should  submit  their 
comments  to:  Office  of  Regulatory 
Policy,  Office  of  Management  and 
Budget  728  Jackson  Place  NW., 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  Maritime  Administration. 
Persons  submitting  comments  to  OMB 
are  also  requested  to  submit  a  copy  of 
their  comments  to  the  MARAD  contact 
person  indicated  in  an  earlier  section  of 
this  notice. 

Procedural  Requirements 

This  rule  makes  no  substantive 
change  in  established  procedures  for  the 
affected  shipowners/operators.  It  is 
unlikely  that  any  meaningful  comment 
would  be  received  if  notice  were 
published,  under  any  circumstances. 
Moreover,  since  the  expiration  of  the 
Public  Law,  vessels  have  been  without 
war  risk  insurance  and  are  therefore,  at 
risk,  in  the  event  of  the  occurrence  of 
any  incident  that  would  require  such 
insurance  coverage.  Therefore,  pursuant 
to  5  U.S.C.  553,  MARAD  believes  that 
notice  and  public  procedure  thereon  are 
impractical,  unnecessary  and  contrary 
to  the  public  interest  and  that  there  is 
good  cause  for  the  rule  to  become 
effective  immediately. 

list  of  Subjects  in  46  CFR  Part  306 

Maritime  carriers.  War  risk  insurance. 
Accordingly,  46  CFR  Part  308  is 
amended  as  follows: 

PART  30«— {AMENDED] 

1.  The  table  of  contents  is  amended  as 
follows: 

a.  In  the  citations  to  §S  306.4.  308.101. 
308.106,  308.201,  308.206.  308.301,  and 
308.305.  the  titles  are  removed  and  the 
word  "Reserved"  is  added  after  the 
respective  section  numbers,  in  brackets. 

b.  The  citation  to  §  308.553  is  removed 
in  its  entirety. 

2.  The  citations  of  authority  set  forth 
after  the  text  of  various  sections  in  48 
CFR  Part  308  are  removed  and  the 
citation  of  authority  set  forth  after  the 
table  of  contents  is  revised  to  read  as 
follows: 

Authority:  Sees.  204(b)  1201-1214. 
Merchant  Marine  Act  1936.  as  amended  (46 
VSC  1114^);  1281-1294). 

9308.2    (Amended] 

3.  Section  308.2  is  amended  as  follows: 
a.  Paragraph  (c)  is  revised  to  read  as 

follows: 


(c)  Vesse]  Position  Reports.  All 
vessels  for  which  war  risk  insurance 


interim  binders  have  been  issued  shall 
file  a  Vessel  Position  Report.  The 
purpose  of  this  report  is  to  inform 
cognizant  U.S.  agencies  of  vessel 
arrivals,  departures  and  at-sea      ' 
locations.  Failure  to  make  required 
regular  reports  will  cause  MARAD  to 
issue  a  one-time  notice  of  default.  If 
failure  to  report  continues.  MARAD 
shall  cancel  the  interim  binder  for  the 
subject  vessel  and  any  insurance 
attaching  thereunder.  MARAD  will  issue 
reporting  instructions  and  formats  with 
the  binders. 
♦        *        »  -    •        • 

b.  In  paragraph  (d)  by  removing  the 
parenthetical  reference  "(32A  CFR  Parts 
701  and  502)"  and  substituting  the 
parenthetical  reference  "(44  CFR  Parts 
401,  402  and  403)." 

§308.3    (AmmdMl] 

4.  Section  308.3  is  amended  as  follows: 

a.  Revise  paragraph  (a)  to  read  as 
follows: 

«        •        *        ♦        • 

(a)  Application,  binder  forms.  A  single 
application  for  War  Risk  Insurance  shall 
be  filed  on  Form  MA-528,  specifying  the 
types  of  insurance  coverages  for  which 
the  applicant  is  applying.  A  single 
application  may  be  submitted  for 
several  vessels,  if  the  application 
identifies  each  vessel  to  be  insured  and 
the  coverage(8)  required,  by  completing 
Appendices  A  and  B  to  that  form.  An 
interim  binder  for  war  risk  insurance 
coverage,  of  the  types  described  in 
subparts  B.  C  and  D  of  this  part  shall  be 
on  Form  MA-942. 
***** 

b.  In  the  first  sentence  of  paragraph 
(b)(1)  remove  the  parenthetical 
reference  to  "(32A  CFR  Parts  701  and 
502]"  and  substitute  the  parenthetical 
reference  "(44  CFR  Parts  401.  402.  and 
403)." 

c.  In  paragraph  (c)  remove  the  words 
"in  triplicate,"  wherever  they  appear, 
remove  the  reference  to  "§§  308.101. 
308.201.  and  308.301",  and  substitute 
"§  308.3". 

d.  In  paragraph  (d)(l)(i),  remove  the 
words  "executed  in  triplicate  originals". 

e.  In  paragraph  {d){l){iii).  remove  the 
first  two  sentences. 

f.  Revise  paragraph  (d)(2)  to  read  as 
follows: 

*         •        *        «        * 

(d)  *  •  • 

(2)  Certification  of  citizenship.  An 
application  for  insurance  on  such  a 
vessel  shall  be  supported  by  execution 
of  the  citizenship  certification,  in  the 
format  set  out  in  Appendix  C  to  Form 
MA-528,  as  described  in  §  308.3.  That 
certification  shall  be  required  to 
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establish  the  U.S.  citizenship  of  the 
majority  ownership  and  control  of  the 
vessel-owning  corporation,  whether  that 
ownership  is  direct  or  through 
intervening  corporations. 
***** 

g.  In  para^aph  (d)(3)  remove  the 
words  "and  citizenship  certincate(s)  in 
triplicate  in  the  form  prescribed  in 
§  308.3  of  this  part",  and  substitute  the 
words  "and  a  completed  Appendix  C  to 
Form  MA-528,  described  in  §  308.3". 

h.  Revise  paragraph  (g)  to  read  as 
follows: 
***** 

(g)  Availability  of  Application  Forms. 
Form  MA-528  may  be  obtained  from 
either  the  American  War  Risk  Agency, 
at  the  address  in  paragraph  (e)  of  this 
section,  or  the  Maritime  Administration, 
Attention:  Director,  Office  of  Marine 
Insurance  (MAR-540),  400  Seventh 
Street,  S.W.,  Washington.  D.C.  20590. 

§  306.4    ( Removed  and  Reserved] 

5.  Section  308.4  is  removed  and 
reserved. 

§308.6    (Amended] 
.  6.  Section  308.6  is  revised  to  read  as 
follows: 

§  ?08.6   Period  of  interim  binders  and 
renewal  procedures. 

(a)  All  interim  binders  on  U.S.-flag 
vessels  under  §  308.1(a)  and  United 
States  citizen-owned  or  controlled 
foreign-flag  vessels  under  §  308.1(b), 
issued  in  accordance  with  Subparts  B,  C, 
and  D  of  this  part,  and  which  expired  at 
midnight.  September  30, 1984,  are 
reinstated  from  July  3, 1985  until 
midnight,  July  30, 1990:  Provided,  that  on 
or  before  March  10. 1986,  the  assureds 
under  interim  binders  on  U.S.-flag 
vessels,  as  well  as  United  States  citizen- 
owned  or  controlled  foreign-flag  vessels, 
comply  with  the  requirements  set  forth 
in  paragraph  (b)  of  this  section,  except 
that  apphcants  to  reinstate  binders  for 
foreign-flag  vessels  shall  mail  their 
statements  to  the  address  in  paragraph 
(d)  of  this  section.  Failure  to  comply 
with  such  requirements,  within  the 
prescribed  time,  will  result  in  automatic 
termination  of  the  binders  on  March  10, 
1986. 

(b)  Assureds  under  interim  binders  on 
U.S.-flag  vessels  extended  under 
paragraph  (a)  of  this  section  shall  file  a 
statement,  in  triplicate,  on  the  letterhead 
of  the  assured,  setting  forth  the  former 
binder  numbers,  the  vessel  name  and 
official  number  (unless  the  vessel  is 
undocumented),  and  a  list  of  all 
documents  previously  submitted,  with  a 
certification  as  to  their  completeness 
and  accuracy  as  of  the  date  of  filing  for 
reinstatement.  If  any  previously 


submitted  documents  are  no  longer 
complete  and  accurate,  as  required, 
assureds  shall  submit  corrected 
documents.  Any  required  documents  not 
previously  submitted  shall  be  attached 
to  the  certification  and  accompany  the 
binder  fees,  as  prescribed  in  S  308.102. 
308.202  and/ or  308.302.  Checks  should 
be  made  payable  to  "Maritime  Adm. — 
Transportation"  and  be  sent  with  the 
other  required  documents  to  the 
American  War  Risk  Agency,  14  Wall 
Street,  New  York,  N.Y.,  lOOOS.  within  the 
prescribed  day  period,  by  November  3, 
1985. 

(c)  New  applications  for  interim 
binders  on  U.S.-flag  vessels,  with 
necessary  attachments  (as  specified  in 

§  308.3),  as  well  as  checks  for  the  binder 
fees  prescribed,  shall  be  filed  with  the 
American  War  Risk  Agency  at  the 
address  shown  in  paragraph  (b)  of  this 
section.  All  interim  binders  on  U.S.-flag 
shall  become  elective  as  of  the  date  of 
determination  of  eligibility  by  the 
Maritime  Administration  (as  required). 

(d)  Interim  binder  reinstatement  on  a 
United  States  citizen-owned  or 
controlled  foreign-flag  vessel  will 
terminate  on  March  10, 1986,  if  that 
vessel  no  longer  meets  one  or  more 
eligibility  requirements  specified  in 

§  308.2(a).  MARAD  shall  make  this 
determination  based  on  examination  of 
the  same  information  as  required  under 
paragraph  (b)  of  this  section,  which  shall 
be  filed  with  the  Maritime 
Administration,  Attn:  EHrector,  Office  of 
Marine  Insurance,  Washington,  D.C, 
20590. 

§§  308.4,  306.101,  308.106, 306.201, 306.206, 
308.301,  and  306.305    [Removed  and 
Reserved] 

7.  Sections  308.4,  308.101.  308.106. 
308.201.  308.206,  308.301,  and  308.305  are 
removed  and  reserved. 

§§  308.102,  308.202,  and  306.302 
[Amended] 

8.  Sections  308.102,  308.202,  and 
308.302  all  references  to  one  or  more 
sections  removed  by  preceding 
paragraph  7  of  this  document  are 
removed,  and  a  reference  to  "§  308.3"  is 
substituted  therefor. 

§306.103    [Amended] 

9.  In  paragraph  (a)  of  S  308.103,  the 
citation  in  parentheses,  at  the  end  of  the 
paragraph,  is  removed. 

§306.205    [Amended) 

10.  Section  308.205  is  amended  as 
follows:  Remove  the  designation 
"Division  of  Insurance"  and  substitute 
the  designation  "Office  of  Marine 
Insurance." 


§309J    (AiMRded) 

11.  la  46  CFR  Part  309,  §  30g.8(a)  is 
revised  to  read  as  follows: 


(a)  To  accompany  applicatioa  for 
insurance.  Each  application  for  war  risk 
insurance,  submitted  in  accordance  with 
S  308.3  of  this  chapter,  shall  be 
accompanied  by  a  completed  Form  MA- 
828,  Vessel  Data.  Copies  of  this  form 
may  be  obtained  from  either  the 
American  War  Risk  Agency.  14  Wall 
Street.  New  York,  N.Y.  10005.  or  the 
Director,  Office  of  Marine  Insurance 
(MAR-540)  Maritime  Administration  400 
Seventh  Street  SW..  Washington.  DC 
20590. 


§306.553    [Removedl 

12.  Section  308.553  is  removed  in  its 
entirety. 

By  order  of  the  Maritime 
Administrator.  Maritime  Administration. 

Dated:  December  4, 1985. 

Georgia  P.  Stamas, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

(Gen  Docket  No.  61-766;  FCC  65-627] 

Selectiona  From  Among  Certain 
Applications  Using  Random  Selection 
or  Lotteries  Instead  of  Comparative 
Hearings 

agency:  Federal  Communications 
Commission. 

action:  Denial  of  petition  for 

reconsideration. 

_ 

SUMMARY:  This  document  responds  to 
petitions  for  reconsideration  that  were 
filed  in  response  to  an  earlier  Order  in 
this  proceeding.  That  Order  expressed 
the  Commission's  view  that  a  tie- 
breaker lottery  could  be  hdd  under  the 
Commission's  general  public  interest 
authority  to  resolve  "tied"  comparative 
hearings.  This  document  affirms  the 
Commission's  earlier  views  and  denies 
the  petitions  for  reconsideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  W.  Thomas,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  Washington.  DC  20554, 
(202)  632-699a 
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SUPPLEMENTARY  ^FORMATION: 
Memorandum  Opinion  and  Order 


ilee 


amendment  of  the 
to  Allow  the  Selection 
Applications  Using 
)r  Lotteries  Instead  of 
s.  Gen.  Docket  No.  81- 


In  the  matter  of 
Commission's  Rul 
from  Among  Certa 
Random  Selection 
Comparative  Hear^ 
768. 

Adopted:  Novem  }er  25, 1985. 
Released:  Decern  aer  2, 1985. 
By  the  Commissi  >n. 
Introduction  and  Background 

1.  Before  the  Cpmmission  are  two 
petitions  seeking  partial  reconsideration 
of  the  Memoranc  um  Opinion  and  Order 
in  Gen.  Docket  N  ).  81-768,  released 
December  4, 1984 ,  49  FR  49466 
{December  20, 19  M)  ["Reconsideration 
Order").  The  petitioners,  (1)  Youth  News 
and  (2)  National  ^tino  Media  Coalition, 
Black  Citizens  fo  a  Fair  Media, 
Telecommunicatisns  Research  and 
Action  Center,  National  Association  for 
Better  Broadcasting  and  League  of 
United  Latin  Citi;  ens  (collectively 
"NLMC")  seek  re  :onsideration  only  of 
the  portion  of  the  Order  pertaining  to 
tie-breaker  lotter  es. 

2.  In  its  Recons  deration  Order,  the 
Commission  cons  idered  whether 
lotteries  may  be  i  sed  on  an  ad  hoc  basis 
to  resolve  compa  ative  hearing 
proceedings  that  lave  resulted  in  a 
deadlock  betweei  i  two  or  more 
applicants.  In  the  Second  Report  and 
Order  in  this  docl  ;ef,  the  Commission 
had  earlier  concluded  that  the  lottery 
statute  afforded  £  uthority  to  conduct  tie- 
breaker lotteries  )ut  decided  that  it  had 
insufTicient  inforr  lation  to  implement 
such  a  proposal.  1 3  FCC  2d  952,  959 
(1983).  However,  n  the  Reconsideration 
Order  the  Commi  ssion  revisited  the 
issue  and  reasonc  d  that  the  occasional, 
ad  hoc  use  of  a  la  ttery  to  resolve  a  tied 
comparative  hear  ng  case  does  not 
amount  to  a  "sysl  em  of  random 
selection,"  envisi  med  by  the  lottery 
statute.  47  U.S.C.  M)9{i).  Pointing  to 
certain  case  prec  dents,  the  Commission 
decided,  rather,  tl  lat  any  tie-breaker 
lottery  authority  would  emanate  from 
other  provisions  (  f  the  Communications 
Act  and  not  from  Ihe  lottery  statute.' 

3.  Petitioners  ra  ise  issues  regarding 
the  scope  of  the  C  ommission's  public 
interest  authority  the  requirements  of 
the  lottery  statute  and  notice  and 
comment  rule  ma  Ling  procedures.  Each 
of  these  issues  is  iddressed  below. 


'.The  Commission  referred 
"encouragie  the  larger 
radio  in  Ibe  public  inle^st 
wide  latitude  to  "condi  icl 
manner  as  will  best  conduce 
of  justice."  47  U.S.C 
•19  FR  49466.  49467-68 


to  its  mandate  to 
i  nd  more  effective  use  of 

47  U.S.C  303<g).  and  its 
its  proceedings  in  such 

to  the  proper  dispatch 
.  Reconsideratioi)  Order, 
3ec.  2a  1984). 


i:  »(i) 


Administrative  Procedure  Requirements 

4.  Petitioners  Youth  News  (at  11-13) 
and  NLMC  (at  6-7)  argue  that  the 
Commission  erred  in  reversing,  without 
opportunity  for  public  notice  and 
comment,  its  prior  conclusion  in  the 
Second  Report  that  section  309(i) 
conveyed  tie-breaker  authority.  In 
addition.  Youth  News  (at  12)  maintains 
that  "(t]he  issue  of  the  Commission's 
general  public  interest  authority  to 
conduct  tie-breaker  lotteries  must  be 
presented  for  public  comment." 

5.  We  reject  petitioners'  procedural 
arguments.  In  the  Notice  of  Proposed 
Rule  Making  in  this  docket  the 
Conunission  expressly  invited  comment 
on  the  Commission's  authority  under  the 
lottery  statute  to  implement  tie-breaker 
lotteries.  See  47  FR  45046,  45047  (Oct.  13. 
1982).  Thus,  all  parties  were  given  clear 
notice  that  this  legal  issue  would  be 
explored  and  were  afforded  an 
opportunity  to  present  their  views.  In  its 
Reconsideration  Order,  the  Commission 
sua  sponte  reconsidered  its  conclusion 
in  the  Second  Report  that  tie^breakers 
were  envisioned  by  the  lottery  statute 
and  concluded  they  were  outside  the 
scope  of  that  statutory  provision.  But  it 
is  clearly  within  this  agency's  power  to 
reconsider  and  change  its  position  on  an 
issuQ  raised  in  a  rule  making  proceeding. 
Moreover,  the  fact  the  Commission 
ultimately  reached  a  determination 
contrary  to  petitioners'  position  did  not 
in  any  way  abridge  their  rights  to 
comment  fully  on  the  question  set  forth 
in  the  notice.*  Accordingly,  we  believe 
petitioners'  procedural  objections  are  ill- 
founded. 

6.  Youth  News  also  believes  that  the 
Commission  must  entertain  further 
comment  on  the  question  of  the 
Commission's  authority  to  conduct  tie- 
breakers under  its  general  public 
interest  authority.  We  point  out, 
however,  that  our  discussion  of  the 
Commission's  "residual"  authority  to 
conduct  tie-breakers  was  intended 
mainly  to  clarify  the  relationship  of  the 


'  Petitioners  may  believe  they  were  entitled  to 
prior  notice  of  every  possible  argument  that  might 
be  relied  upon  by  the  Commission  to  resolve  the 
question  of  Its  authority  to  conduct  lie-breakers 
under  the  lottery  statute.  However,  we  believe  the 
APA's  "notice"  requirements  are  not  so  exacting 
and  think  Ihe  legal  issue  framed  in  the  Notice  was 
sufTiciently  specific  to  permit  well-informed 
comment.  In  any  event,  the  parties  have  now  had  an 
opportunity  to  present  their  views  on  the  reasoning 
set  forth  in  the  Reconsideration  Order,  and  we  tiave 
fully  considered  their  positions,  see  discussion, 
infra.  See  also  Computer  and  Communications 
Industry  Association  v.  FCC.  693  F.  2d  198.  217-18 
(DC.  Cir.  1982),  cert,  denied.  461  U.S.  938  (1983). 
("Notice"  adequate  where  Commission  gave  more 
explicit  notice  in  Tinal  order  than  in  tentative  ' 
decision,  and  parties,  on  reconsideration,  took  full 
advantage  of  opportunities  to  voice  their 
objections.) 


lottery  statute  to  other  Commission 
precedents  and  statutory  provisions. 
Having  determined  that  the  lottery 
statute  does  not  deal  with  tie-breakers, 
we  sought  to  clarify  that  neither  does 
the  provision  foreclose  tie-breaker 
procedures.*  In  this  connection,  we 
made  reference  to  other  0arts  of  the 
Communications  Act  and  previous  case 
precedents  concerning  our  authority  to 
conduct  tie-breakers  under  the  general 
public  interest  standard.  These 
subsidiary  questions,  we  believe,  were  . 
so  closely  related  to  the  question  of  our 
tie-breaker  authority  under  the  lottery 
provisions  that  we  would  have  been 
remiss  in  not  clarifying  our  views  on  this 
subject. 

7.  In  any  event,  petitioners  claim  of 
lack  of  notice  is  unpersuasive  because 
the  Reconsideration  Order  did  not 
culminate  in  a  binding  rule  or  policy 
authorizing  tie-breakers  in  comparative 
proceedings.  The  legal  discussion  was 
clearly  in  the  nature  of  a  "general 
statement  of  policy."  which  reviewied 
the  relevant  Commission  precedents  in 
this  area  and  indicated  what  the 
Commission  might  do  in  the  future  in  an 
appropriate  adjudication.  As  such,  the 
discussion  did  not  constitute  a  "rule"  * 
was  not  subject  to  the  APA's  notice  and 
comment  requirements.*  Of  course,  in 
any  subsequent  adjudication  in  which  a 
tie-breaker  might  be  implemented,  the 
parties  affected  would  have  a  full 
opportunity  to  address  the  legal  issues 
involved. 

Substantive  Issues 

8.  In  view  of  our  disposition  of  the 
preceding  question,  we  see  no  need  to 
offer  here  a  detailed  response  to  the 
Petitioners'  arguments  challenging  our 
authority  to  conduct  tie-breaker  lotteries 
under  general  provisions  of  the  Act.  We 
affirm  our  earlier  view  that  the 
Commission  has  ample  general  public 
intererst  authority  pursuant  to  47  U.S.C. 
154(j)  and  303(g)  to  conduct  tie-breaker 
lotteries.  See  Reconsideration  Order,  49 
FR  at  49467-68.  In  addition  to  the      . 
Commission's  broad  public  interest     ■-'  - 


'Reconsideration  Order.  49  FR  49466.  49467,  n.  !i 
(Dec.  20. 1984). 

'The  Administrative  Procedure  Act  deHnes  "rule" 
as  an  "agency  statement  of  general  or  particular 
applicability  and  future  effect  designed  to 
implement,  interpret  or  prescribe  law  or  policy 
.  ..."  5  U.S.C.  551(4).  The  tie-breaker  lottery 
discussion  in  the  Reconsideration  Order,  however, 
was  framed  in  tiie  tentative  terms  of  a  policy 
statement  and  not  the  prescriptive  terms  of  a  rule. 
See  49  FR  49466  at  49467-6a 

'  However,  we  would  point  out  that  in  MM 
Docket  No.  83-253.  (ITFS  Order),  the  Commission 
recently  adopted  a  rule  authorizing  lie-breaker 
lotteries.  50  FR  28736  (June  28. 1985).  See  a/so  48  FR 
27182.  27196  ()une  13. 1983). 
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authority  under  Section  4(i)  and  3a3(g). 
we  also  believe  that  section  4(i)  oitiu 
Act  confers  tie-breaker  lottery       '*' 
authority.*  In  this  connection,  the 
Seventh  Circuit  recently  stated  that 
"Section  4{i)  empowers  the  Commission 
to  deal  with  the  unforeseen — even  if  it 
that  (sic)  means  straying  a  little  way 
beyond  the  apparent  bcwndaries  of  the 
Act — to  the  extent  necessary  to  regulate 
effectively  those  matters  already  within 
the  boundaries."  North  American 
Telecommunications  Ass'n  v,  FCC,  No. 
84-2218.  slip  op.  at  19  {7th  Cir.  Aug.  27. 
1965). 

9.  As  noted  in  the  Reconsideration 
Order,  as  well  as  in  other  Commission 
proceedings,^  we  continue  to  believe  ttie 
Commission  is  obliged  not  only  to 
implement  the  various  requirements  of 
the  Commissions  Act  in  selecting 
licensees,  but  also  to  satisfy  the 
objectives  of  the  Administrative 
Procedure  Act.  When  in  the  context  of  a 
comparative  hearing  it  appears  that  the 
applicants'  qualifications  are  in  true 
equipoise,  we  believe  it  is  reasonable  to 
harmonize  the  objectives  of  both  Acts 
by  conducting  a  value-free,  tie-breaking 
lottery.  In  this  manner,  the  Commission 
may  satisfy  the  APA  by  avoiding  a 
strained  or  arbitrary  decision  on  the 
merits.*  Further,  a  "full  hearing"  has 
been  held  in  which  it  is  certain  that  a 
"better  applicant"  has  not  been  passed 
over.  Thus,  in  a  legitimate  "tied" 
situation,  use  of  a  lottery  would  not 
contravene  the  section  309  hearing 
requirements.  Of  course,  before 
conducting  a  tie-breaker,  the 
Commission  would  have  to  examine  the 
evidence  and  conclude  that  either  there 
were  no  significant  differences  between 
the  applicants,  or  the  differences 
between  them  weighed  equally  in  their 
favor.  Under  these  conditions,  a  random 
chance  tie-breaker  would  not  deprive 
any  applicant  of  its  right  to  a  full 
hearing. 

10.  As  mentioned.  Petitioner  Youth 
News  (at  5)  also  asserts  that  the 
Commission  erred  in  reversing  its 
previous  position  that  the  lottery  statute 
confers  tie-breaker  authority.  Although 
petitioner  NLMC  (at  17-18)  does  not 
concede  that  tie-breaker  lotteries  can  be 
held  pursuant  to  the  lottery  statute  (47 
U.S.C.  309(i)),  it  asserts  that  should  such 


'Section  4(i)  provides  that  "Itlhe  Commission 
may  perform  any  and  all  acts,  make  such  rules  and 
regulations,  and  issue  such  orders,  not  inconsistent 
with  this  Act.  as  may  be  necessary  in  the  execution 
of  its  functions."  47  U.S.C  154(i). 

'  ITFS  Order,  supra  note  5. 

*"A  finding  without  substantial  evidence  to 
support  it — an  arbitrary  or  capricious  Hnding — does 
violence  to  the  law."  Federal  Radio  Commission  v. 
Nelson  Bros.  Bond  Br  Mortgage  Co..  289  U.S.  266,  277 
(1933). 


lotteries  be  held,  they  woold  first  require 
expUcit  findings  and  the  award  of 
preferences  in  mass  media  •ervices. 

11.  As  discussed  fully  in  the 
Reconsideration  Order,  the  lottery 
statute  was  established  as  a  separate 
system  intended  as  a  substitute  for 
comparative  hearings.  This  view  is 
supported  by  the  language  and  purposes 
of  Congress  in  crafting  the  lottery 
statute.  Thus,  the  system  of  random 
selection  is  expressly  intended  to 
alleviate  the  delays  and  costs  of 
comparative  proceedings.  H.R.  Rep.  No. 
97-765,  97th  Cong.,  2nd  Sess.,  37  (1982). 
Congress  intended  nily  to  address  the 
systematic  use  of  lotteries  as  a  primary 
tool  for  selecting  licensees  and  not  the 
occasional  ad  hoc  use  of  lotteries  to 
select  a  licensee  at  the  end  of  a 
comparative  hearing  Aat  resulted  in  an 
even  draw. 

12.  We  agree  with  NLMC  that  when 
lotteries  are  conducted  pursuant  to 
section  309(1),  the  statute  requires  the 
Commission  to  make  findings  and 
administer  preferences  for  mass  media 
services.  Because  the  authority  to 
conduct  tie-breakers  does  not  emanate 
from  the  lottery  statute,  however,  there 
is  no  legal  requirement  that  the 
Commission  follow  the  309(i)  procedures 
when  using  tie-breaker  lotteries  to 
resolve  tied  comparative  cases.  Indeed, 
if  the  new  statute  governed  tie-breaker 
situations,  it  could  create  the  anomalous 
result  of  according  diversity  or  minority 
preferences  in  a  lottery,  even  though  the 
Commission,  after  a  full  hearing,  had 
already  applied  such  preferences  in 
finding  the  rival  applicants  equally 
meritorious.  Such  a  result  seems  clearly 
unreasonable,  and  we  believe  it  could 
not  have  been  intended  by  Congress. 

13.  As  a  final  matter,  we  emphasize 
that,  in  the  comparative  process  that 
precedes  any  tie-breaker  lottery, 
applicants  would  already  have  been 
awarded  any  applicable  preferences  or 
enhancements.  Only  if  the  applicants 
were  evenly  tied  at  the  end  of  the 
comparative  hearing  would  a  lottery  be 
held  in  which  each  applicant  would  be 
given  an  equal  chance  of  winning.  The 
use  of  a  value-fi«e  lottery  thus  would  be 
fully  consistent  with  Congressional 
policies  underlying  the  lottery  statute 
and  would  also  preclude  any  objections 
concerning  double  preferences. 

14.  Accordingly,  based  upon  the 
discussion  above,  it  is  ordered.  That 
pursuant  to  §  1.106(j)  of  the 
Conunission's  Rules,  the  petitions  for 
reconsideration  filed  by  NLMC  and 
Youth  News  are  denied. 


Federal  Communicatiam  Conmiissioa. 

Williaiii).Tikaika. 

Secretary. 

(FR  Doc  S5-29077  Filed  12-4-^:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

46  CFR  Part  514 

[APD  2800.12  CHGE  21] 

GatMftf  Sarvloaa  AfltnilnMrallon 

Paymant  Oiacounta  aiKf  Paymant 
Terma 

AOENCV:  Office  of  Acqiasition  PolicF. 

GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5,  is  amended  to  add 
section  514.201-2  to  prescribe  a 
cautionary  notice  to  be  included  in 
sealed  bid  solicitations  tiiat  contain  the 
Standard  Form  33,  SoUcitation,  Offer 
and  Award.  The  notice  cautions  offerors 
against  inserting  any  statement  in  block 
13  of  SF  33,  which  would  indicate  that 
payment  is  due  sooner  than  the  time 
stipulated  in  the  Payment  Due  Date 
clause  of  the  solicitation.  In  addition, 
section  514.201  is  revised  to  provide  for 
use  o(  the  GSA  Form  1602,  Notice 
Concerning  Solicitation.  Hie  int^ided 
effect  is  to  improve  the  regulatory 
coverage. 

EFFECTIVE  DATE:  November  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Edward  Loeb,  Office  of  GSA 
Acquisition  Policy  and  Regulations,  18th 
&  F  SU.,  NW,  Washington,  DC  20405. 
(202)  535-7791. 
SUPPLEMENTARY  INFORMATKNt: 

Background 

On  September  19, 1985,  the  General 
Services  Administration  published  in 
the  Federal  Register  (50  FR  38016)  GSAR 
Notice  No.  5-119  inviting  comments 
ftt)m  interested  parties  on  these 
proposed  changes  to  the  regulation  and 
provided  a  30-day  comment  period.  No 
public  comments  were  received. 
Comments  from  various  GSA  offices 
were  reviewed,  reconciled,  and 
incorporated,  when  appropriate,  in  this 
final  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
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from  Executive  Oi  der  12291.  Tlie 
exemption  applies  to  this  rule.  The 
General  Services  i  administration  (GSA) 
certifies  that  this  qocument  will  not 
have  a  significant  economic  effect  on  a 
substantial  numbe^  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.i  The  regulation  will 
benefit  prospectivi;  contractors  by 
cautioning  them  a|  ainst  preparing  their 
offer  in  a  fashion  t  lat  would  cause  the 


Part  514  continues 


Authority:  40  U.S 

2.  The  table  of  contents 
amended  by  addin ; 
514.210-2  as  set 


foith 


PART  514— SEAL!  :0  BIDDING 


as  nonresponsive. 


offer  to  be  rejectee 

Accordingly,  no  re  pilatory  flexibility 
analysis  has  been  )repared.  The  rule 
does  not  contain  ii  formation  collection 
requirements  whic  i  require  the  approval 
of  OMB  under  44 1  .S.C.  3501  et.  seq. 

List  of  Subjects  in  18  CFR  Part  S14 

Government  procurement. 
1.  The  authority 


citation  for  48  CFR 
to  read  as  follows: 


468(c). 

for  Part  514  is 
an  entry  for 
below: 


Sec 
Subpart 


S14J— So«  nation 


of  Bkta 
514.201-2    Part  I— Tie  schedule. 


Authority:  40  U.S 

3.  Section  514.20 
designate  the  cunt  nt 
(a)  and  to  add  pan  graph 
follows: 


486(c). 

is  amended  to 
text  as  paragraph 
(b)  to  read  as 


S14.201    Prtparatio|i  of  invHatkHi  for  bida. 

(a)  Refer  to  GSA  I  514.270  for 
information  on  spe  :ifying  a  minimum 
bid  acceptance  pei  lod. 

(b)  Notices  such  las  those  prescribed 
in  GSAR  514.201-1  and  GSAR  514.201-2 
may  be  included  oi  i  GSA  Form  1602. 


Notice  Concerning 


AH  solicitations 
Standard  Form  33 


Solicitation. 


4.  Section  514.20^-2  is  added  to  read 
as  follows: 

514.201-2    Partl--ih« achedule 


hat  contain  the 
Solicitation,  Offer 
and  Award,  shoulc  include  the  following 
cautionary  notice: 

"Offerors  are  reifiinded  that  block  13 
of  the  Standard  Form  33,  Solicitation. 
Offer  and  Award.  8  to  be  used  to  offer 
prompt  payment  di  scounts.  Payment 


terms  are  set  forth 
Date  clause  of  this 


in  the  Payment  Due 
solicitation.  Offerors 


are  cautioned  against  inserting  any 


statement  in  block 


13  which  indicates 


that  payment  is  du  ;  sooner  than  the 
time  stipulated  in  t  le  Payment  Due  Date 


clause.  EXAMPLE:  When  the  Payment 
Due  Date  clause  indicates  payment  is 
due  in  30  days  and  the  offeror  inserts 
"NET  20".  Inserting  this  type  of 
statement  will  cause  the  offer  to  be 
rejected  as  nonresponsive." 
***** 

Dated:  November  27, 1985. 

Patricia  A.  Siervo, 

Associate  AdminiaUvtor  for  Acquisition 
Policy. 

(PR  Doc  85-29067  Filed  12-6-85;  8:45  am] 

BNJJNQ  CODE  naO-CI-M 

48  CFR  Parts  536  and  552 

(APO  280ai2  CHGE  19] 

Getiaral  Services  Administration 
Acquisition  Regulation;  Basis  of 
Award— Construction  Contract 

AQENCV:  Office  of  Acquisition  Policy, 

GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR).  Chapter  5,  is  amended  to  revise 
section  536.570-4  to  restrict  the  use  of 
the  Basis  of  Award — Construction 
Contract  provision  to  solicitations  that 
require  a  base  bid  with:  (1)  Unit  price 
bids;  (2)  bids  on  alternates;  (3]  bids  on 
options;  or  (4)  a  combination  thereof.  In 
addition,  section  552.236-73  is  revised  to 
delete  the  language  in  the  introductory 
paragraph  that  repeats  the  prescriptive 
language  for  use  of  the  provision  in 
section  536.570-4.  The  intended  effect  is 
to  improve  the  regulatory  coverage  and 
to  provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECTIVE  DATE:  November  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Joyner,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP), 
(202)523-^764. 

SUPPt^MENTARY  INFORMATKMH: 

Impact 

The  Director.  Office  of  Management 
and  Budget  (OBM),  by  memorandum 
dated  December  14. 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The 
General  Services  Administration  (GSA) 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  The  change  simply 
clarifies  when  the  Basis  of  Award — 
Construction  Contract  provision  is  to  be 
used.  Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  This  rule 


does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et.  seq. 

List  of  Subjects  in  48  CFR  Parts  536  and 
552 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  536  and  552  continues  to  read  as    - 
follows:  .    ;  1, 

Authority:  40  U.S.C.  486(c] 

PART  536— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

2.  Section  536.570-4  is  revised  to  read 
as  follows:         ;     • 

§  536.570-4    Basis  of  award— construction 
contract. 

The  contracting  officer  shall  insert  a    - 
provision  substantially  the  same  as  the 
provisions  at  GSAR  552.236-73,  Basis  of 
Award — Construction  Contract,  in 
solicitations  for  fixed  price  construction 
contracts  except  when:  (a)  The 
solicitation  requires  the  submission  of  a 
lump  sum  bid  only;  (b)  the  solicitation  is 
for  an  indefinite  quantity  contract;  or  (c) 
the  contract  amount  is  not  expected  to 
exceed  the  small  purchase  limitation.  If 
the  solicitation  requests  the  submission 
of  a  base  bid  and  unit  prices,  the 
contracting  officer  shall  use  the  basic 
provision.  If  the  Solicitation  requests  the 
submission  of  a  base  bid  and  options 
the  contracting  officer  shall  use  the 
provision  with  its  Alternate  I.  If  the 
solicitation  requests  the  submission  of  a 
base  bid  and  alternates,  the  contracting 
officer  shall  use  the  provision  with  its 
Alternate  IL  If  the  solicitation  requests 
the  submission  of  a  base  bid.  alternates, 
and  options,  the  contracting  offider  shall 
use  the  provision  with  its  Alternate  III. 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  552.236-73  is  amended  to 
revise  the  introductory  text  preceding 
the  clause  to  read  as  follows: 

552.236-73    Basis  of  award— construction 
contract 

As  prescribed  in  GSAR  536.570-4, 
insert  the  following  provision  or  the 
appropriate  Alternate: 

***** 

Dated:  November  27. 1985. 

Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  85-29064  Filed  12-6-85:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart971 

[Amdtai  n 

Lettuce  Grown  In  South  Texas; 
Amendment  No.  2  to  Handling 
Regulation 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
remove  Exports  to  Mexico 
§  971.322(e)(2)  from  the  handling 
regulation.  This  special  purpose 
shipment  exemption  has  been  difficult  to 
enforce  and  many  lettuce  shipments 
have  been  marketed  to  small  Texas 
retailers  instead  of  being  exported  to 
Mexico. 

dates:  Comments  due  December  24, 
1985. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  dupUcate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  2069 
South  Building,  Washington,  DC  20250. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Vegetable  Branch, 
F&V,  AMS,  USDA,  Washington.  DC 
20250.  (202)  447-7920. 
SUPPUEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
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action  will  not  have  a  signiricant 
economic  impact  of  a  substantial 
number  of  small  entities. 

Approximately  four  handlers  of 
lettuce  will  be  subject  to  regulation 
under  the  South  Texas  Lettuce 
Marketing  Order  during  the  course  of 
the  current  season  and  this  group  may 
be  classified  as  small  entities.  Under  the 
current  regulation,  handlers  desiring  to 
export  lettuce  to  Mexico  are  required  to 
obtain  a  Certificate  of  Privilege  prior  to 
handling,  loading  and  transporting  such 
lettuce  in  vehicles  bearing  Mexican 
registration  (license).  This  amendment 
to  the  continuing  handling  regulation 
would  remove  exports  to  Mexico  from 
the  special  purpose  shipments 
exemption  making  them  subject  to  the 
regulation.  Such  amendment  would 
contribute  to  orderly  marketing  in  the 
area,  and  would  not  impose  a  significant 
economic  burden  on  the  affected 
handlers. 

Marketing  Agreement  No.  144  and 
Order  971  regulate  the  handling  of 
lettuce  grown  in  designated  counties  in 
South  Texas.  The  program  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  The  South  Texas 
Lettuce  Committee,  established  under 
the  order,  is  responsible  for  its  local 
administration. 

Because  requirements  under  this 
program  have  been  changed 
infrequently,  in  October  1981  the 
committee  recommended,  and  the 
Secretary  approved,  a  regulation  which 
would  continue  in  effect  from  marketing 
season  to  marketing  season  indefinitely 
unless  modified,  suspended  or 
terminated  by  the  Secretary  upon 
recommendation  submitted  by  the 
committee  or  other  information 
available  to  the  Secretary. 

At  its  public  organizational  meeting  in 
McAllen,  Texas,  on  October  10, 1985,  the 
committee  recommended  that  "for 
export  to  Mexico"  §  971.322(e)(2)  be 
removed  from  the  handling  regulation. 
This  action  is  intended  to  reduce  the 
number  of  marketing  order  violations 
under  this  provision.  Currently, 
§  971.322(e)(2)  permits  lettuce  loaded 
and  transported  to  Mexico  in  vehicles 
bearing  Mexican  registration  (license)  to 
be  exempt  from  assiessment,  container, 
pack  and  inspection  requirements.  There 
has  been  evidence  of  widespread  abuse 
of  this  exemption.  Several  lettuce 
shipments  have  been  classified  for 


exports  to  Mexico  and  latter  sold  to 
some  small  Texas  retailers. 

When  lettuce  is  exempted  under 
S  971.322(e)(2).  a  special  shipment  report 
form  must  be  completed  and  turned  in  at 
border  crossings  when  these  vehicles 
transporting  lettuce  leave  the  United 
States.  This  form  provides  a  method  for 
certifying  that  lettuce  shipments  to 
exempted  outlets  do  not  enter  fresh 
market  outlets  in  the  United  States. 
Many  of  these  forms  are  not  being 
returned  to  the  South  Texas  Lettuce 
Committee  office.  The  Department  has 
received  information  that  handlers  are 
selling  lettuce  shipments  to  small  Texas 
retailers  prior  to  leaving  the  United 
States  and  discarding  the  report  forms. 
The  committee  finds  that  in  order  to 
secure  compliance  within  the  guidelines 
for  §  971.322  and  promote  orderly 
marketing  this  proposed  amendment  is 
needed. 

Although  the  proposed  regulation 
would  be  effective  for  an  indefinite 
period,  the  committee  will  continue  to 
meet  prior  to  or  during  each  season  to 
consider  recommendations  for 
modification,  suspension  or  termination 
of  the  regulation.  Prior  to  making  any 
such  recommendations,  the  committee 
will  submit  to  the  Secretary  a  marketing 
policy  for  the  season  including  an 
analysis  of  supply  and  dejnand  factors 
having  a  bearing  on  the  marketing  of  the 
crop.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings  or 
fnay  file  comments  with  the  Fruit  and 
Vegetable  Division.  The  Department  will 
evaluate  committee  recommendations 
and  information  submitted  by  the 
committee  and  other  available 
information  and  determine  whether 
modification,  suspension  or  termination 
of  the  regulation  on  shipments  of  South 
Texas  lettuce  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

It  is  hereby  found  and  determined  that 
providing  more  than  fifteen  days  notice 
with  respect  to  this  proposal  is 
impractical,  unnecessary  and  contrary 
to  the  public  interest  because  the  lettuce 
shipping  season  begins  on  December  1, 
and  any  regulatory  amendment  should 
become  effective  as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Fart  971 

Marketing  agreements  and  orders. 
Lettuce,  Texas. 


BEST  COPY  AVAILABLE 
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PART  971— LETTUCE  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citi  ition  for  7  CFR 
Part  971  continues  to  feed  as  follows: 

Antbority:  Sees.  1-19.  i«8  Stat.  31,  as 
amended;  7  U.S.C.  601-ep4. 

2.  Section  971.322  (46  FR  57023. 
November  20, 1981;  4^  FR  48529, 
December  13. 1984)  isjhereby  proposed 
to  be  further  amended  by  revising 
paragraph  (e)  as  follows: 

S  971.322    Handftigi 
•        •        •        * 

(e)  Special purposevshipments.  The 
assessment,  container,  pack  and 
inspection  requirements  of  this  section 
shall  not  be  applicable  to  shipments  as 
follows:  For  relief,  charity,  experimental 
purpose*,  if  a  handlen  presents  a 
Certificate  of  Privilegf  for  such  lettuce 
prior  to  handling  it  pi^suant  to 
§S  971.120-971.125. 


Dated:  December  3.  IfipS. 
loMpb  A.  Gribfam. 

Director,  Fniit  and  V.ege^ble 

A^icuJturaJ  Marketing  i 

JFR  Doc.  85-29163  Filed  ^2-6-85;  8:45  am] 
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te  Division, 
Service. 


DEPARTMENT  OF  TF  ANSPORTATION 
Federal  Aviation  Adijiinlstration 
14  CFR  Part  39 
[Docket  No.  85-ASW-3t  ] 

Airworttiiness  Directtves;  McDonneH 
Douglas  Helicopter  Qo.  (Hugties 
Helicopters,  Inc.)  Mo^el  269  Series 
Helicopters 

Aoeicv:  Federal  Avi^ion 
Administration  (FAA;  ,  DOT. 
action:  Notice  of  pro]  (osed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  which  requires  repetitive 
inspections  of  certain  nail  rotor  blades 
and  use  of  corrosion  orotection 
procedures,  as  necessary,  on-McDonnell 
Douglas  Helicopter  Company  (MDHC) 
Model  269A,  269A-1.  269B,  and  269C 
helicopters,  including  knihtary  TH-55A. 
MDHC  now  produces  improved  blades. 
This  amendment  is  naeded  to  limit  the 
applicability  of  the  AD  to  tail  rotor 
blades  which  have  not  had  the  improved 
cadmium  plating  process  applied. 
DATE:  Comments  musj  be  received  on  or 
before  February  28, 1^. 

ADDDESSES:  Commen  s  on  the  proposal 
may  be  mailed  in  dup  icate  to:  Office  of 


LIMI 


the  Regional  Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  P.O. 
Box  1689,  Fort  Worth.  Texas  76101,  or 
delivered  in  duplicate  to:  Office  of  the 
Regional  Counsel,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  158,  Building  3B,  400  Blue  Mound 
Road.  Fort  Worth,  Texas  78106. 

Comments  delivered  must  be  marked: 
Docket  No.  85-ASW-^l.  Comments  may 
be  inspected  in  Room  158,  Building  3  B, 
4400  Blue  Mound  Road.  Port  Worth. 
Texas  76106. 

Comments  delivered  must  be  marked: 
Docket  No.  85-ASW-31.  Comments  may 
be  inspected  in  Room  156  between  8 
a  jn.  and  4  p.m.  weekdays,  except 
Federal  holidays. 

A  copy  of  each  document  is  contained 
in  the  Rules  Docket  at  the  Office  of  the 
Regional  CoimseL  Federal  Aviation 
Administration,  Southwest  Region, 
Room  158,  Building  3B,  4400  Blue  Mound 
Road,  Fort  Worth.  Texas  7610a 

FOR  FURTHER  INFORMATION  COKTACT: 

Mr.  Jerry  Sullivan,  Aerospace  Engineer, 
Airframe  Section.  ANM-172W,  Western 
Aircraft  Certification  Office.  Northwest 
Mountain  Region,  FAA,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009-2007,  telephone  (213) 
297-1166. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  Office  of  the 
Regional  Counsel,  Soutwest  Region,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  85-ASW-31."  The 


postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

This  notice  proposes  to  amend 
Amendment  39-3608  (44  FR  65387),  AD 
79-23-03,  which  currently  requires 
repetitive  inspection  of  certain  tail  rotor 
blades  for  corrosion  of  the  blade  spar 
and  use  of  corrosion  protection 
procedures,  as  necessary,  on  MDHC 
Model  269  series  helicopters.  After 
issuing  Amendment  39-3608  in  1979,  the 
FAA  has  determined  that  the  MDHC 
improved  cadmium  plating  process  used 
since  1983  in  the  manufacture  of  spars 
for  tail  rotor  blades.  Part  Numbers  (P/N) 
269A6035-21  and  23,  has  proven  to  be 
effective  in  controlling  corrosion. 
Consequently,  the  tail  rotor  blades 
manufactured  using  this  processs  should 
no  longer  be  included  in  the 
applicability  paragraph  of  AD  79-23-02. 
As  AD  79-23-02  is  presently  written, 
every  -21  and  -23  tail  rotor  blade  being 
produced  is  subject  to  the  repetitive 
inspections  imposed  by  the  AD  since  the 
manufacturer  did  not  assign  a  new  part 
number  to  the  improved  blade. 
Therefore,  the  FAA  is  proposing  to 
amend  Amendment  39-3608  to  include 
the  pertinent  serial  numbers  to  limit  the 
applicability  of  AD  79-23-02  to  tail  rotor 
blades  P/N  269A6035-21.  Serial 
Numbers  (S/N)  0877  and  prior,  as  well 
as  P/N  269A6035-23,  S/N's  2710  and 
prior,  on  MDHC  Model  269  series 
helicopters. 

This  proposed  amendment  would  also 
revise  paragraph  (J)  to  reflect  the  FAA 
aircraft  certification  office  currently 
responsible  for  the  continued 
airworthiness  of  MDHC  Model  269 
series  helicopters. 

The  FAA  has  determined  that  this 
proposed  regulation  would  provide  relief 
in  the  form  of  limiting  mandatory 
repetitive  inspections  to  tail  rotor  blades 
which  have  not  had  the  improved 
cadmium  plating  process  applied.  It 
would,  therefore,  remove  an 
unnecessary  economic  burden  from  the 
public,  and  impose  no  additional 
regulatory  burden  on  any  person. 
Therefore,  I  certify  that  this  proposed 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
because  the  impact  is  a  minimal  positive 
impact.  A  copy  of  the  draft  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket.  A  copy  of  it  may    - 
be  obtained  by  contacting  the  person 
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identified  under  the  caption  "for  '    ■ 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39. 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citatition  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  14  CFR  11.89. 

2.  In  §  39.13  amend  Amendment  39- 
3608  (44  FR  65387).  AD  79-23-02.  by 
revising  the  applicability  paragraph  and 
paragraph  (j)  to  read  as  follows: 

McDonnell  Douglas  Helicopter 
Company  (Hughes  Helicopters) 

Applies  to  Models  269A,  269A-1,  269B. 
and  269C.  including  military  TH-55A, 
certificated  in  any  category,  equipped 
with  tail  rotor  blades  designated  below: 


Qroupt 

Group  II 

•    *    ■ 

P/N  289A6035-21.  S/N"8  0877  and 

priof. 
P/N  269A6n3<>-23.  S/N's  2710  and 

prior. 

(j)  Alternative  inspections, 
modifications,  or  other  actions  which 
provide  an  equivalent  level  of  safety 
may  be  used  when  approved  by  the 
Manager,  Western  Aircraft  Certification 
Office.  ANM-170W,  FAA,  Northwest 
Mountain  Region,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
California  90009-2007. 

F.E.  Whitfields. 

Acting  Dirctor,  Southwest  Region. 

[FR  Doc.  85-29037  Filed  12-6-85;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  8S-ASO-26] 

Proposed  Designation  of  Transition 
Area,  Greensboro,  AL 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  I^roposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  the  Greensboro,  Alabama, 
transition  area  to  accommodate 


Instrument  Flight  Rules  (IFR)  operations 
at  Greensboro  Municipal  Airport.  This 
action  will  lower  the  base  of  controlled 
airspace  from  1,200  to  700  feet  above  the 
surface  in  the  vicinity  of  the  airport.  An 
instrument  approach  procedure,  based 
on  the  proposed  Cedarville 
Nondirectional  Radio  Beacon  (NDB),  is 
being  developed  to  serve  the  airport  and 
the  controlled  airspace  is  required  for 
protection  of  IFR  aeronautical  activities. 
DATS:  Comments  must  be  received  on  or 
before:  January  27. 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Manager. 
Airspace  and  Procedures  Branch,  ASO- 
530.  P.O.  Box  20636.  Atlanta.  Georgia 
30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652.  3400  Norman  Berry  Drive. 
East  Point.  Georgia  30344.  telephone: 
(404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch.  Air  Trafiic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320;  telephone: 
(404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stampted 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-ASO-26."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  652,  3400 
Norman  Berry  Drive,  East  Point,  Georgia 


30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division.  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  that  will  designate  the 
Greensboro.  Alabama,  transition  area. 
This  action  will  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to 
Greensboro  Municipal  Airport.  If  the 
proposed  designation  of  the  transition 
area  is  found  acceptable,  the  operating 
status  of  the  airport  will  be  changed  to 
IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.6A  dated 
January  2. 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Older  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace,  Transition 
area. 
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The  Proposed  Ain4  odment 
PART  71— {AMEN  )ED] 


Accordingly,  pui^uant 
deiegated  to  me.  tl^  e 
Administration  ^Fi*  lA) 
amend  Part  71  of  tl 
Regulations  (14  CFR 

1.  The  authority 
continues  to  read  i 


to  the  authority 
Federal  Aviation 
proposed  to 
e  Federal  Aviation 

Part  71)  as  follows: 
:itation  for  Part  71 
follows: 


AuilMrity:  49  U.&C 
Executive  Order  108S  I; 
(Revised  Pub.  L  97-49, 
CFR  11.65);  49  CFRl. 


1348(a).  1354(a).  1510; 
;  49  U.S.C.  106(g) 
January  12. 1983);  [14 
♦7. 


§71.181    (AfiwndMQ 

2.  By  amending 
Greensboro,  AL — |Ni 

That  airspace  exte4d 


feel  above  the  surf  a  o 
radius  of  Greensboro 
32'40'54"  N.,  Long.  87l39 

Issued  in  East  Poini , 
29,1985. 

WUliam  H.  Pollard 
Deputy  Director.  Soul  'tern 
[FR  Doc  85-29036  Filjd 

BIUJNG  COOC  491»-13-M 


71.181  as  follows: 

^'l 
ing  upward  from  700 


within  a  e.5-inile 
Municipal  Airport  (Lat. 
43"  W.). 

Georgia,  on  November 


Region. 
12-6-85;  8:45  am) 


14  CFR  Part  71 

I  Airspace  Docket  No 


85-AWP-9] 


Proposed  Atteratk  n 
Hi,  Terminal  Contri  il 


to  the  Honokihi, 
Area 


agency:  Federal  A|iation 
Administration  (FA  \) 


ACTION:  Advance 
rulemaking  (ANPRlfl) 
meeting. 


DOT. 

notice  of  proposed 
and  notice  of 


SUMMARY:  This  not  ce  proposes  to 
modify  the  Honolul  i.  HI,  Terminal 
Control  Area  (TCA  by:  (1)  Describing 
the  TCA  based  on  t  le  relocated 
Honolulu.  HI,  Very  High  Frequency 
Omni-Directional  R  idio  Range  and 
Tactical  Air  Navigational  Aid 
(VORTAC)"  (2)  low  ering  die  ceiling  of 
the  vertical  limits  b  /  2,000  feet;  (3) 
decreasing  the  distj  nee  from  the  airport 
to  the  TCA  southen  i.  southeastern,  and 
southwestern  perin^  eters  by 
approximately  12  m  iles;  (4)  expanding 
the  northern  lateral  limit;  and  (5) 
adjusting  the  floors  of  certain  TCA 
segments  upward  a:  id  others  downward 
to  reflect  the  curren  t  traffic  flows.  These 
actions  resulted  ftt)i  n  a  review  of  the 
existing  TCA  conFig  uration  which 
revealed  a  lessening  in  complexity  of  air 
traffic  conditions  in  certain  areas  and  an 
increasing  midair  c<  llision  potential  in 
other  areas.  The  adi  )ption  of  this 
proposal  would  resflt  in  an  overall 
reduction  in  the  present  TCA  airspace. 


DATES:  Comments  must  be  received  on 
or  before  February  15, 1986. 
ADDRESSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Western-Pacific  Region.  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  85-AWP-9.  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916, 800  Independence 
Avenue.  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOA  FURTHEN  INFOIUIATION  CONTACT: 

William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  600  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

Coniments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  exonomic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AWP-9."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conmienter.  All 
communica'tions  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 


FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Meeting  Procedures 

In  addition  to  seeking  written 
comments  on  this  proposal,  the  FAA 
will  hold  an  informal  airspace  meeting 
in  order  to  receive  additional  input  with 
respect  to  the  proposal.  The  meeting 
place  and  time  is  listed  below.  Persons 
who  plan  to  attend  the  meeting  should 
be  aware  of  the  following  procedures  to 
be  followed: 

(1)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportunity  to  make  a 
presentation- 

(2)  The  meeting  will  begin  at  7:00  p.m. 
(local  time).  There  will  be  no  admission 
fee  or  other  charge  to  attend  and 
participate.  The  meeting  will  be  open  to 
all  persons  on  a  space  available  basis. 
The  FAA  representative  may  accelerate 
the  meeting  agenda  to  enable  early 
adjournment  if  the  progress  of  the 
meeting  is  more  expeditious  than 
planned. 

(3)  The  meeting  will  not  be  recorded. 
A  summary  of  the  comments  made  at 
each  meeting  will  be  filed  in  the  docket. 

(4)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  accepted.  Participants 
submitting  handout  materials  should 
present  an  original  and  two  copies  to  the 
presiding  officer  before  distribution. 
There  should  be  an  adequate  number  of 
copies  provided  for  further  distribution 
to  all  participants. 

(5)  Statements  made  by  FAA 
participants  at  the  meeting  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Public  Meeting  Schedule 

The  schedule  for  the  meeting  is  as 
follows: 
Date:  January  22, 1986,  7:00  p.m.  to  10:00 

p.m. 
Place:  EWA  Conference  Room  #2, 

Honolulu  Terminal  Building, 

Honolulu  International  Airport, 

Honolulu,  HI  96818 

Agenda 

7:00  p.m.  to  7n5  p.m. — Presentation  of 

Meeting  Procedures 
7:15  p.m.  to  7:30  p.m. — FAA  Presentation 

of  Proposal 
7:30  p.m.  to  10:00  p.m— Public 

Presentations  and  Discussion 

The  Proposed  Airspace  Designation 

Part  71  of  the  Federal  Aviation 
Regulations  (FAR)  designates  certain 
airspace  as  Terminal  Control  Areas 
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(TGA)  wvitfain  which  aucraft  operatiou 
must  be  conducted  under  an  ATC 
autKorizatran  and  with  certain  mininram 
equipment  requirements  prescribed  by 
§  91.24  and  S  91  .ao  of  the  Federal 
Aviation  Regulations.  The  ?AA  is 
considering  amoicfing  Part  71  of  dre 
FAR's  to  modify  the  Honolulu.  HI.  TCA. 
A  new  Honolulu.  HI,  VORTAC  is  being 
installed  on  the  Honolulu  Airport  which 
is  approximately  5  miles  east  of  flie 
previous  VORTAC's  locaiion.  In 
anticipation  of  the  commissioning  of  flie 
new  VORTAC  a  review  of  the  Honolulu 
TCA  was  conducted  to  detenmne 
whether  its  Tolnme  of  airspace  coifld  be 
reduced  in  size,  whether  its  description 
and  chart  depiction  could  be  nade  less 
complex,  aad  whether  air  traEfic 
conditiooa  in  the  eir^Mce  of  the  TCA 
continued  to  be  complex.  The  following 
is  the  result  of  that  review: 

(1)  The  current  TCA  description, 
effective  Aegvrt  9a  1984.  (49  FR  3444Z 
and  49  FR  37375)  is  based  on  latitude/ 
longitude  poiate  because  the 
navigational  aid,  upon  which  it  had  been 
described,  was  decommissioned.  A  new 
navigational  aid  has  since  been 
comnussioned  which  can  be 
convenienily  «sed  to  describe  the  TCA. 
The  FAA  betieres  that  TCA  descriptions 
should  be  based  on.  to  the  maximum 
extent  possible,  navigational  aids  or 
geographical  references  so  that  pilots 
may  easily  correlate  their  positions 
relative  to  the  TCA.  This  proposed 
airspace  amendment  is  ia  concert  with 
this  precept. 

t2)  Complex  air  traffic  conditions 
caused  by  the  mix  of  large  tuibine- 
powered  aircraft  and  other  aircraft  cS 
varying  operatiog  charoteristics  tk)  not 
exist  above  7^000  feet  MSL  in  the  area 
encompassed  by  the  TCA.  Additranailfr. 
nearly  all  aiicralt  aperatioin  in  the  TCA 
above  7.t»0  feet  MSL  ten  conducted 
under  IFR.  Accordingly,  fts  FAA  sees 
no  need  to  continoe  restridisg  access  to 
this  airspace  and  Is  proposing  to  set  the 
vertical  limits  of  the  Hooolula  TCA  at 
7,000  feet  MSL  Camplea.  ooafhtims  also 
do  not  exist  below  1.500  feet  MSL  east 
of  the  decoimnissianed  Hooolahi 
VORTAC  123  degree  radial  between  the 
10-  and  15-nautical-mile  arcs  of  the 
airport;  therefore,  the  FAA  is  proposiiQ; 
to  raise  the  floor  of  the  TCA  in  this  area 
from  1,000  feet  MSL  to  1.500  feet  MSL 
(See  proposed  Area  E  in  the  attached 
chart). 

(3)  Routine  mixes  of  large  tuibine- 
powered  aircraft  widi  other  aircraft  do 
not  occur  in  the  airspace  of  the  TCA 
beyond  20  nautical  miles  from  the 
VORTAC  For  this  reason,  the  FAA  is 
proposing  to  bring  the  sauthesstem. 


southern,  and  Boutfawestera  pcriaM^cf  12 

nautical  miles  closer  to  the  aiiporL 

(4]  When  conditions  requite  the  tiae  «f 
Runways  Z2L/R  and  EUmw^ys  Ifiiys  for 
landing,  nonhieavy  aircraft  that  aittst  ose 
the  LDA  m^  RWY26L  approach,  cirde 
to  land  on  Runway  26R  or  Runways 
22L/R.  In  executing  these  maneuvers, 
the  aircraft  operate  very  close  to  the 
existing  northeastern  lateral  boundary 
of  the  existiag  TCA  surface  area  and 
very  close  to  a  heavily  traversed  VFR 
flyway.  For  this  reason,  the  FAA  is 
proposiAg  that  the  TCA  surface  area  aad 
the  area  with  the  floor  ol  1.500  feet  MSL 
(See  proposed  Areas  A  A  fi  on  the 
attached  chart)  be  expanded  slight^  to 
the  northeast  to  encompass  the  Qight 
paths  of  these  operalioos. 

(5)  Large  turbine-powered  aircraft 
operations  on  final  approach  to  the 
Runway  BL  [primary  arrival  runwayj  are 
often  within  S  nautical  miles  of 
uncontrolled  aircraft  operadi\g  at  similar 
altitudes  and  on  parallel  tracts  a1oi\g  the 
north  lateral  boundary  of  certain 
segments  of  the  TCA.  By  lowering  the 
floor  of  the  affected  TCA  segments  to 
encompass  these  xmcontroUed 
operations  within  tfie  TCA,  flie  FAA 
believes  that  the  midair  collision 
potential  is  reduced  (See  proposed 
Areas  H.  I.  &  J  on  the  attached  chart). 

t6)  High-peiform«mce  military  tactical- 
type  aircraft  making  tactical  approadies 
to  Runway  0L  exit  fhe  existing  TCA 
northest  of  the  airport  because  these 
maneuvers  cannot  be  entirely  contained 
within  fte  TCA.  Additionafly,  the  same 
type  of  aircraft  using  military  standard 
instrument  departure  pi'ocedui'cs 
frequently  operate  at  altitudes  between 
3,000  and  7,000  feet  MSL  over  Ford 
Island  FSeld  in  Peari  H«bor  and  over 
Halawa  Heights  north  of  H-4  Freeway. 
For  these  reasons  the  FAA  believes  it 
necessary  to  expand  the  surface  area  of 
the  TCA  ncTtheastward  slightly,  raise 
the  ceiling  of  a  portion  of  ^at  area  from 
2Xno  to  74m0  feet  MSL,  and  estabtnli « 
new  area  in  the  TCA  fran  1,500  ta  7;a00 
feet  MSL  over  Ford  Island  Field  {See 
proposed  Areas  K  and  A  in  :&e  attadied 
chart). 

(7)  Large  turbine-powered  trans- 
Pacific  departing  flights  which  «ie  often 
heavily  kraded  ^nd  it  necessary  to 
execute  foel  conserving  climb 
procedures;  however,  such  operations 
frequently  require  ATC  authorization  to 
deviate  from  the  regulatory  recrement 
to  operate  at  or  above  the  floors  of  the 
TCA  between  15  and  5  miles  of  the 
airport.  Additionally.  inter-Island  traffic 
executing  visual  approaches  offcea 
operate  in  and  out  of  the  TCA  between 
1,500  and  1.000  feet  MSL  also  between 
IS  aadSmUes  south  of  the  airport 


Whea  these  situaiiDBS  exist,  air  tfalfW- 
conditions  tend  to  becone  nore 
complex.  The  FAA  believes  that  by 
knwering  the  floor  of  &te  TCA  in  this 
area  (See  prc^Msed  Area  D  on  Hw 
attached  chart)  to  1*000  feet  MSL 
containment  of  tiiese  aircraft  vritfnn  the 
TCA  can  be  readily  accomplished  and 
air  traffic  conditions  are  made  less 
com^^x. 

Avaikfaahy  of  ANPRM** 

Any  person  may  obtain  a  copy  of  ttils 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRlkQ  by  submlttii^  a 
requ^t  to  the  Federal  Aviation 
Administration,  02ice  of  Public  A£Eaiis. 
Attention:  Public  lofonaataoa  Ceotei; 
APA-430,  800  Independence  Avenue. 
SW.,  Washington.  O.C  20501.  or  by 
calling  (202)  42fr-a058.  CannmintcatioM 
must  identi^-  the  notice  aHmber  of  this 
ANPRM.  RBTSons  interested  in  bnng 
placed  on  a  maibag  hst  for  bilure 
NPRM's  should  also  feqnesl  a  oofpy  of 
AdvisoTy  Circular  Na  11-2  whicli 
describes  the  apphcation  procedure. 

Economic  Questions 

An  important  oonsideration  in  the 
FAA  regulatory  process  is  the 
examination  of  the  benefits  and  costs  of 
rulemaking  actions.  Agencies  .of  the 
Federal  Government  are  required  by 
Executive  Order  12291  to  adopt  only 
those  regulatory  programs  in  which  the 
potential  benefits  to  society  outwe|^ 
the  potential  coata  to  society. 

Any  regulatory  proposal  FAA  o^fht 
make  wifi  be  aoooBipanied  by  a  hJi 
evahiatioa  vfhioh  will  quantify,  to  the 
extent  possible,  the  benefits  aad  costs  of 
sudh  a  proposal.  Therefore,  it  is 
essential  ikai  oananents  fw  or  against 
the  proposals  discossed  here  are 
aooompanied  by  statements  of  the 
economic  in^iacts  perceived  by  ^ 
commenter. 

FAA  specifically  solicits  canunents 
from  individuals,  corporale  enbtiss  and 
organizations  on  the  economic  impacts 
of  the  proposed  regnlafioos.  In 
particular,  the  FAA  is  concerned  about 
the  "differential  cost"  associated  with 
proposed  regulations.  6y  "diUerential 
cost"  FAA  means  the  difference 
between  complying  with  the  proposed 
regulations,  and  the  cost  of  complying 
with  current  regulations  or  standard 
practices.  For  example,  what  is  the 
differential  cost  for  an  airoraft  operator 
fly  "'over  the  tc^"  or  circumnavigate  the 
airspace  of  the  proposed  TCA 
amendment  compared  to  the  nomntl 
opovting  practices  of  aircraft 
operations  in  the  airspace? 
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With  this  in  mind  the  FAA  invites 
commenters  to  addfess  several 
additional  issues:    i 

(1)  The  expected  increases  in  trip  time 
in  minutes  as  a  residt  of  the  proposed 
changes  and  the  number  of  trips  per 
month  and  the  typelof  aircraft  that  will 
be  impacted.  This  information  will  help 
in  calculating  delay  costs  as  a  result  of 
expanding  controUe  d  airspace  to  the 
northeast. 

(2)  The  additiona  avionics,  if  any, 
that  will  have  to  be  purchased  as  a 
result  of  the  proposed  airspace  changes 
and  the  number  anq  types  of  aircraft 
requiring  the  avioni<  :s.  The  FAA 
believes  no  additioi  al  avionics  will  be 
required  by  civilian  users  since  only  a 
military  airfield  lies  within  the 
expanded  controlled  airspace. 

(3)  The  economic  impact  (changes  in 
revenues  or  costs)  t^  any  small 
businesses  such  as  |n  air  taxi, 
commercial  and  commuter  operations, 
and  fixed  base  operators.  The 
Regulatory  FlexibiU|y  Act  puts  the 
burden  on  the  goveiyiment  to  review  all 
proposed  regulations  to  ensure  they  do 
not  unduly  inhibit  the  ability  of  small 
entities  to  compete. 

Responses  to  the^  questions  should 
fully  address  the  nature  of  the  impact, 
the  site-specific  location  of  impact,  and 
the  groups  or  types  pf  operators, 
businesses  or  entities  that  are  impacted. 
Commenters  shouldl  describe  and 
quantify  the  specifid  benefits  and  costs 
supported  by  factum  data  to  the  extent 
possible,  or  explain  mrhy  costs  are  not 
quantifiable.  Commenters  should  also 
provide  the  rational  for  their  opinions, 
which  might  includa  information 
I>ertaining  to  frequency  of  flight  in  the 
area,  number  of  milfs  and  minutes  to 
avoid  the  area,  typelof  operation  and 
typical  aviation  practices.  The  FAA  will 
examine  separately  the  costs  imposed 
on  the  Federal  Govamment  (e.g.  impact 
on  military  training  routes,  revision  of 
instrument  approac)>  procedures). 

The  benefit  and  cpst  questions 
outlined  above  covA-  the  broad  areas  of 
this  ANPRM.  The  Fi  lA  desires 
comments  pertaining  to  these  areas  of 
impact  and  other  areas  which  the 
commenter  feels  ma  y  be  of  impact.  The 
FAA  invites  particu  arly  interested 
groups  to  gather  the  preferences,  ideas 
and  comments  of  th  jir  group  members, 
through  such  device  s  as  articles  in 
membership  publico  tions  and  polls  of 
their  membership. 

The  description  o  the  proposed 
airspace  amendmer  t  is  set  forth  below 
and  depicted  on  a  c  lart  at  the  end  of 
this  document. 

The  FAA  has  det«  rmined  that  this 
proposal  is  considei  ed  nonsigniHcant 
under  DOT  Regulat(  try  Policies  and 


Procedures  (44  FR 11034;  February  26, 
1979).  A  full  regulatory  evaluation  will 
be  prepared  with  the  assistance  of 
comments  received  as  a  result  of  this 
advance  notice,  if  necessary,  in 
conjunction  with  any  notice  of  proposd 
rulemaking  that  may  be  issued  on  this 
subject. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service, 
FAA,  in  areas  outside  domestic  airspace 
of  the  United  States  is  governed  by 
Article  12  of,  and  Annex  11  to,  the 
Convention  on  International  Civil 
Aviation,  which  pertains  to  the 
exablishment  of  air  navigational 
facilities  and  services  necessary  to 
promoting  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic.  Their 
purpose  is  to  ensure  that  civil  flying  on 
international  air  routes  is  carried  out 
under  uniform  conditions  designed  to 
improve  the  safety  and  efficiency  of  air 
operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibihty  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 


List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Terminal  control 
areas. 

PART  71— {AMENDED] 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.401(b)  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  Seca.  307(a).  313(a),  and  1110, 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1348(a).  1354(a).  and  1510);  Executive  Order 
10854  (24  FR  9565);  (49  U.S.C.  106(g)  (Revised, 
Pub.  L  97-449.  January  12, 1983));  and  14  CFR 
11.65.) 

§71.401    [Amended] 

2.  Section  71.401(b)  is  amended  as 
follows: 

Honolulu,  HI,  Terminal  Control  Area 
[Revised] 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  7,000  feet 
MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  4  miles  north  of  the 
Honolulu  VORTAC  (lat.  21*8'41"  N.,  long. 
157*55'59"W.)  on  the  Honolulu  VORTAC  001* 
T(350'M)  radial,  then  clockwise  along  a  4- 
mile  radius  arc  of  the  Honolulu  VORTAC  to 
the  Honolulu  VORTAC  106*T(095°M)  radial, 
then  east  on  the  Honolulu  VORTAC 
106*T(095*M)  to  5  miles,  then  clockwise  along 
a  5-mile  radius  arc  of  the  Honolulu  VORTAC 
to  the  Honolulu  VORTAC  270T(259°M) 
radial,  then  west  on  the  Honolulu  VORTAC 
270*T(259'M)  radial  to  5.6  miles,  then 
clockwise  along  a  5.6-mile  radius  arc  of  the 
Honolulu  VORTAC  to  the  Honolulu 
VORTAC  286*T(275°M)  radial,  then  east  on 
the  Honolulu  VORTAC  286*T(275*M)  radial 
to  a  point  0.5  miles  north  of  the  ILS  Runway 
8L  localizer  course,  then  east  along  a  line  0.5 
miles  north  of  and  parallel  to  the  ILS  Runway 
8L  localizer  course  to  the  Honolulu  VORTAC 
001°T(350*M)  radial,  then  north  on  the 
Honolulu  VORTAC  001'T(350*M)  radial  to 
the  point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  1,500  feet  MSL  to  and  including  7.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  4  miles  east  northeast  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORTAC  071*T(060*M)  radial,  then  east 
northeast  on  the  Honolulu  VORTAC 
071*T(060*M)  to  5  miles,  then  clockwise  along 
a  S-miles  radius  arc  of  the  Honolulu 
VORTAC  to  the  Honolulu  VORTAC 
091*T{080'M)  radial,  then  east  on  the 
Honolulu  VORTAC  091'T(080°M)  radial  to  10 
miles,  then  clockwise  along  a  10-mile  radius 
arc  of  the  Honolulu  VORTAC  to  the  Honolulu 
VORTAC  106*T(095''M)  radial,  then  west  on 
the  Honolulu  VORTAC  106*T(095*M)  to  4 
miles,  then  counterclockwise  along  a  4-mile 
radius  arc  of  the  Honolulu  VORTAC  to  the 
point  of  beginning. 
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^nec  £.  Tlw<  airspace  extending  ujtward 
from  4.000  feel  MSL  to  and  including  7.000 
feet  MSL  within  an  area  bounded  by  a  tine 
begiaraig  al  a  fflial  W  ariles  «aat  of  ^ 
HoBduia  VOKTACoQ  tiKHmiDliriB 
VORTAC  Cm'HOBO'M]  TMtiiai.  4hen  east  on 
the  Honolulu  VORTAC  O9TT(0a0*M)  to  20 
miles,  then  dockwise  along  a  ZO-mile  radius 
arc  oT  tire  HonoMu  VORTAC  lo  the  Honolulu 
VORTAC  !06TV»5"M')  radial,  then  west  on 
the  HorwIUilu  VORTAC  1<K'T(095*M1  ♦<»  M 
miba.  Aen  couolerelockwite  along  a  lO-mlie 
radiHBMcof  the  Hsn^ilu  VORTAC  to  the 
point  of  Jte^iiming. 

Anea  D.  That  airspace  £xtendii^  upwanl 
from  l/XX)  feet  MSL  to  and  inckiding  7.000 
feet  MSL  within  an  area  bounded  by  a  Bne 
beginning  at  a  point  5  miles  easi  southeast  oj 
the  HonoHikj  VORTAC  on  the  Hono»rfki 
VORTAC  106°T(aB5'«4)  radiai  Ifaen  esM 
southeast  on  &e  Hoaohila  VORTAC 
106°T|095°M)  radiai  to  10  mties,  then 
clockwise  along  a  10-mile  radius  arc  of  the  ' 
Hono»utu  VORTAC  to  Ihe  Hono^uhi 
VORTAC  239'T(228*M1  radial,  Itien  Tjortheart 
fwi  the  Honolulu  VORTAC  ZSSTtZZrM) 
radifll  to  5  trriles.  then  countercteckwise  ■along 
a  S-raiHc  radios  arc  of  the  Hono^u4u  VORTAC 
to  t4»e  pofnt  of  be^nning. 

Aren  E.  That  airspace  extwndmg  upward 
from  l.SOe  feet  MSL  to  and  induding  7,060 
feet  MSL  within  am  area  botmded  by  a  line 
beginning  at  a  point  10  miles  vast  soutlteast 
of  the  HonoWhi  VORTAC  on  the  Honohilti 
VORTAC  106*T(095*M1  radial,  then  east 
southeast  on  the  Honolulu  VORTAC 
V3h  [^Wft>*Ml  radial  to  15  miles,  then 
clockwise  akmg  a  IS-nrile  radius  arc  off  the 
HonoWu  VORTAC  to  the  Honohilti 
VORTAC  2WT(2M°M1  radial,  then  irorfheast 
on  the  Honolulu  VORTAC  239rT(22rM5 
radiaJ  to  10  miles,  then  counterclockwise 
along  a  10-mile  radius  arc  of  the  Honolulu 
VORTAC  40  Ahe  foat  of  b^inning. 

Area  F.  Thai  airspace  extentkng  upward 
from  ZOOO  feet  MSL  to  and  including  7jaod 
feet  MSL  within  aa  area  bouitded  by  a  line 
beginning  at  a  point  15  miles  east  southeast 
of  the  Honolulu  VORTAC  on^e  Honolulu 
VORTAC  10erT(fl95°M)  radial,  then  east 
southeast  on  ^e  Honolulu  VORTAC 
106*Tl095*Mj  radial  lo  20  miles,  then 
clockwise  along  a  20-mne  radius  arc  of  the 
Honolulu  VORTAC  to  the  Honolulu 
VORTAC  239T(228°M)  radial,  then  northeaat 
on  the  Honolulu  VORTAC  239°T(228'M) 
radial  to  IS  milea.  then  counlercioclrwise 
along  a  15HBile  radkis  arcoftheHonohflu 
VORTAC  to  the  point  of  beginning. 

Area  C.  That  airspace  eKtenoUag  upward 
from  3,000  feet  MSL  to  and  including  7.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  5  mHes  southwest  of  the 
Honolulu  VORTAC  on  the  Hondalu 
VCMTTAC  239T(228*M1  radial,  thea 
southwest  on  the  Honokihi  VORTAC 
239''T{239°M)  radial  to  20  miles,  then 
clockwise  along  a  20-mile  xadius  aic  of  the 
Honolulu  VORTAC  to  the  Honolulu 
VORTAC  Zae'TIOSS-MJ  radial,  then  east 
soH^ast  on  the  Hoaoluki  VORTAC 
286°T(27S*M)  radial  to  15  mtles,  then 
counterclockwise  along  a  15-mile  radius  arc 
of  the  Honolulu  VCWTAC  to  the  Honolulu 
VORTAC  270T1259TVI1  radial,  then  east  on 
the  Honolulu  VORTAC  27D'Ti259'M)  radial 


to  5  miles,  then  c4Minterclod(wise  aku^  a  5- 
roile  radius  arc  of  the  HonoUiki  VORTAC  to 
the  poiat  of  heginning. 

Area  JH.  That  airspace  exteadiog  upwaid 
from  2.200  feet  MSL  io  and  mduding  7000 
feet  MSL  within  an  area  bounded  by  a  liae 
beginning  at  a  point  7.7  miles  west  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORTAC  270*T(25g^  radial  then  west  on 
the  Honoluhi  VORTAC  77XrT{T3S'U\  radial 
to  15  miles,  then  dockwise  along  a  K-mHe 
radius  art  of  the  Honolulu  VORTAC  to  the 
Honohiln  VORTAC  288TT275*M)  radial  then 
east  aontheast  on  the  Honoluhi  VORTAC 
286"Tl«75Ti^  radial  to  7.7  miles,  them 
counterclockwise  along  a  7.7-mile  radios  arc 
cf  the  Honolulu  VORTAC  to  the  pomt  <if 
beginning. 

Area  J.  Thai  airapace  eiUendtng  wpwaid 
from  1.9S0  feet  MSL  to  and  »duding  7AKQ 
feet  MSL  within  an  area  boimded  by  a  line 
begianing  tA  a  point  S.7  miles  west  of  the 
Honolulu  VORTAC  on  the  HodbIuIu 
VORTAC  270'T(259'M)  radial,  then  west  on 
the  Honolulu  VORTAC  ZTtTTtZSJTM)  racTial 
to  7.7  Bulea.  tiien  ohxkwiae  along  a  7.7-mie 
radias  arc  of  the  Honotalu  VORTAC  to  the 
Hoaelnlu  VORTAC  286°T,(275''M)  radial,  then 
east  swriheast  an  the  Uoaoki^  VORTAC 
2a6°T(275°M)  radidl  to«.7  mOaa.  then 
counterclockwise  akaig  a  6.7-mile  tadnn  arc 
of  the  Honolulu  VORTAC  to  the  point  of 
beginning. 

Area  f.  That  airspace  exteodiflg  upward 
from  1.680  £eet  MSL  to  and  mdudiag  7.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  5.6  jzules  west  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORTAC  270''T(259°M)  radial,  then  west  on 
the  Honoluhi  VORTAC  270T*(ra»'M]  radial 
to  6.7  mDn.  then  dockwise  altmg  a  B.7-miie 
radius  arc  of  the  Honolulu  VORTAC  to  the 
HonaWH  VORTAC  296'T{Z75'M)  radial.  Hien 
east  MKttheast  on  the  Honohilu  VCHITAC 
ZB6'T{275'iX)  radial  ta  5S  milea.  then 
countenclookMriae  along  a  S.6-nile  arc  of  the 
Honolulu  VORTAC  to  the  point  of  begittiing. 

Area  iC.  That  airspace  exteadkig  aptMard 
from  1.500  feet  MSL  to  and  incUiding  74X» 
feet  MSL  within  an  area  bounded  by  a  iiae 
beginning  at  a  point  4  miles  north  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORTAC  001T(350*M3  radial  then 
counterclockwise  along  a  4-mne  radius  arc  of 
the  Honolulu  VORTAC  to  a  point  0.5  miles 
north  of  the  ILS  Runway  8L  localizer  course, 
then  east  akmg  a  ImeO.S  miles  north  Of  and 
parallel  to  the  ILS  Rtmway  SL  localhcer 
course  to  the  Honohilu  VORTAC 
001T(S50°M)  radial,  then  north  on  the 
Honolulu  VORTAC  OOlTiS^OT^)  radial,  to 
the  point  of  beginning. 

IsBoed  in  Washington,  D.C..  on  December  2. 
19SS. 

Daniel ).  Petannn, 

Manager,  Airspace-Rules  and  Aeronauticn] 

Information  Division. 

|FR  Doc.  65-29038  FSed  12-6-85;  8:45  am] 
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DEPARTHEMT  OF  OOMMGRCE 

National  Bureau  of  StandwtSa 

15  CFR  Part  10 

I  Oocktfl  number  5D952-S1S21 

Amendmefttto  Procadure*  for  tba 
OevelofMnant  of  Voluatary  Product 
Standards 

AGBMCV:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  Extension  of  Comment  Period. 

summary:  On  October  28. 1585  fhe 
National  Bureau  of  Standards  published 
in  the  Federal  Ke^ster  (50  FR  43573J  a 
proposed  amendment  to  the  "Procedures 
for  the  Developraeat  of  Voluntary 
Product  Standards."  Ilie  ootioe 
provided  a  'IS-day  public  c«nment 
period  and  estabUahed  a  ckiaiag  date  of 
December  12.  IdiS  to  stibiait  cammenti. 

IVe  Natkmal  Bureau  of  Standardb  Ins 
been  requested  by  die  Aiiierican  Lmiber 
Standards  Commrttee  (ALSC).  the 
Standing  Committee  for  PS  25-78 
"American  Softwood  Lomber  StandanL" 
to  extend  the  comment  period  by  90 
days.  This  extension  is  deemed 
necessary  to  allow  the  various  members 
of  the  ALSC  representiixg  lamber 
production,  inspection,  distribution  and 
userorganlzatioos  to  review  the 
proposed  amendment  and  to  develop  a 
single  coordinated  response  to  the 
notice. 

The  National  Bureau  of  Standards 
concurs  in  this  request.  The  pui^ic 
connnent  period  is  extended  to  ^4arck 
12. 1966. 

DATES:  The  coounent  closing  date  is 
extended  &ora  December  12, 19S5.  to 
March  12, 198a 

ADDRESS:  Send  comments  to:  Director, 
Office  of  lYoduct  StaiKlards  Policy, 
Room  A803,  Administration  Building, 
National  Burean  of  Standards. 
Caithersburg.  Maryland  20899. 

FOR  FURTHER  WPOMMATXm  OONTACT 

Donald  R.  Mackay.  Stattdards 
Management  Program.  Room  fiiSZS. 
Administration  Building.  National 
Bareau  of  Statidards,  CaitberstMUf , 
Maryland  20899  {301/921-3287}. 

Dated:  December  3. 19S5. 
Ernest  Ambler, 

Director.  National  Bureau  of  Standards. 
(FR  Ooc,  85-20086  Piled  12-6-85;  8:45  amj 
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FEDERAL  TRADE  |COMMISSION 
16  CFR  Part  444 

Trade  Regulation  ftule;  Credit 
Practices 
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AQENCV:  Federal  T^ade 
action:  Request  fa- 
trade  regulation  ru 
York  Banking  Depirtni< 


Commission, 
exemption  from 
e  by  the  State  of  New 
ent. 


(from  that  State  of 
icemption  from  that 
lission's  trade 
tredit  Practices  that 


SUMNURY:  The  Fedjeral  Trade 

Commission  hereby  publishes  for 

comment  a  request 

New  York  for  an 

portion  of  the  Com^ 

regulation  rule  on  i 

pertains  to  consigners,  16  CFR  444.3 

(1984)  (Credit  Pracfices  Rule). 

The  Credit  Practices  Rules  states  that 
it  is  unfair  for  a  craditor  in  a  transaction 
subject  to  the  Rule  P  to  include  in  a 
contract  a  provisioh  that  consitutes  or 
contains  a  confessi  on  of  judgment  or 
similar  waiver  a  w  aiver  of  exemptions; 
an  assignment  of  w  ages  (with  certain 
limited  exceptions)  or  a  non-purchase 
money  security  int<  rest  in  household 
goods.  The  Rule  ah  o  states  that  it  is 
deceptive  for  a  crei  itor  to  misrepresent 
a  consigner's  Uabil  ty  and  unfair  for  a 
creditor  to  fail  to  disclose  the  cosigner's 
lidbility.  The  Rule  requires  that  a 
particular  notice  Ik  provided  to 
potential  cosigners  and  states  that  a 
creditor  complying  with  that  disclosure 
provision  does  not  violate  the 
prohibition  against  unfair  and  deceptive 
statements  concerning  the  cosigner's 
liability.  The  Rule  s  tates  that  it  is  an 
unfair  practice  for )  i  creditor  to  assess 
multiple  late  fees  v>  hen  the  only 
delinquency  is  the  1  ailure  to  pay  a 
previously  assessed  late  fee. 

The  Credit  Practices  Rule  provides 
(Rule  9  444.5, 16  ChR  444.5)  that  if  an 
appropriate  state  agency  applies  for  an 
exemption  from  a  n-ovision  of  the  Rule, 
such  exemption  will  be  granted  if  the 
Commission  detem  lines  that:  (1)  There 
is  in  effect  a  State  i  equirement  or 
prohibition  that  ap{  ilies  to  any 
transaction  to  whioi  a  provision  of  the 
Credit  Practices  Rule  applies:  and  (2)  the 
state  requirement  o  r  prohibition  a^ords 
a  level  of  protectioi  i  to  consumers  that  is 
substantially  equivalent  to,  or  greater 


than,  the  protection 


Rule's  provision.  Si  ch  an  exemption  will 


'The  Federal  Trade  C4mm 
(urisdiction  over  t>ank8 
insured  wvings  and  loan  associations, 
(ransactions  by  those  en  ditors 
the  Rule,  tiowever,  the  Ffderal 
the  Federal  Home  Loan 
substantially  similar  rul< 
FRB's  rule  and  the  FH13I I 
FR  nees  (April  29. 198.S) 
1965).  respectively. 


iankl 


afforded  by  the 


ission  does  not  have 
federally-chartered  or 
so 
are  not  subject  to 
Reserve  Board  and 
Board  have  adopted 
for  those  institutions.  The 
s  rule  may  be  found  at  SO 
ind  50  FR  19325  (May  8. 


continue  for  so  long  as  the  state 
effectively  administers  and  enforces  its 
law.  The  result  of  the  exemption  is  that 
the  exempted  provision  of  the  Credit 
Practices  Rule  is  not  in  effect  that  state.* 

The  State  of  New  York  asserts  that 
the  New  York  General  Obligations  Law 
section  15-702.  the  General  Business 
Law  section  349.  and  the  state 
enforcement  scheme  meet  the  standards 
for  exemption  contained  in  the  Rule  and 
requests  an  exemption  from  S  444.3  of 
the  Rule,  the  section  pertaining  to  unfair 
or  deceptive  consigner  practices,  on  that 
basis. 

Pursuant  to  {  1.16  of  the  Commission's 
Rules  of  Practice,  the  Commission  has 
determined  to  publish  the  exemption 
request  for  public  comment  for  60  days 
to  receive  information  from  the  public 
on  whether  the  state  requirements  meet 
the  Rule's  criteria  for  exemption. 

Call  for  Comment 

Interested  persons  are  invited  to 
comment  on  the  State  of  New  York's 
exemption  request  summarized  below, 
and  on  certain  issues  raised  by  the 
request  that  are  identified  below.  At  the 
end  of  the  comment  period,  the 
Commission  staff  will  review  the 
comments  received  and  make  a 
recommendation  to  the  Commission  as 
to  whether  the  requested  exemption 
should  be  granted.  The  Commission  will 
publish  its  decision  to  grant  or  deny  the 
exemption. 

DATE:  Comments  are  invited  and  must 
be  received  on  or  before  February  7, 
1986. 

ADDRESS:  Comments  on  the  Request  for 
Exemption  of  the  State  of  New  Yoric 
should  be  sent  to:  Secretary,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

Comments  should  be  captioned:  "New 
York  Petition  for  Statewide  Exemption 
from  the  Credit  Practices  Rule." 

Copies  of  the  Petition  can  be  obtained 
from  the  Public  Reference  Room,  Room 
130,  Federal  Trade  Commission,  6th  and 
Peimsylvania  Avenue,  NW., 
Washington,  D.C.  20580.  (202)  523-3598. 

In  addition,  the  Petition  may  also  be 
obtained  from  the  Superintendent  of 
Banks,  State  of  New  York  Banking 
Department.  Two  Recter  Street.  New 
York,  New  York  10006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  R.  Amberg  or  Sandra  M.  Wilmore, 
Division  of  Credit  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 


'To  assist  the  Stale  in  applying  for  exemptions, 
the  FTC  has  published  staff  guidelines  for 
exemption  proceedings  under  the  Credit  Practices 
Rule  at  SO  FR  19335.  May  8, 1985. 


Commission,  Washington,  DC  20580 
724-1187  or  (202)  724-1100. 

SUPPLEMENTARY  INFORMATION:  As  set 

forth  in  16  CFR  444.5,  the  Commission 
will  evaluate  in  the  context  of  an 
exemption  proceeding  appropriate  state 
petitions  for  exemption  to  determine 
whether  the  level  of  protection  afforded 
to  consumers  under  the  state  law  is 
substantially  equivalent  to  the  Credit  ' 
Practices  Rule  and  whether  the  state 
law  is  administered  and  enforced 
effectively.  As  explained  in  the  staff 
guidelines,  the  exemption  proceeding 
will  be  conducted  pursuant  to  S  1.16  of 
the  Commission's  Rules  of  Practice.' 
As  indicated  by  the  Conmiission  in 
the  Rule's  Statement  of  Basis  and 
Purpose, 

The  requirement  in  (16  CFR]  §  444.5  that  a 
comparable  state  requirement  be 
"substantially  equivalent"  to  the  Commission 
rule  provision  does  not,  in  our  view,  require 
that  the  state  requirement  mirror  exactly  the 
Commission  provision.  Any  differences  that 
exist,  however,  should  be  so  minor  as  not  to 
deprive  consumers  of  the  level  of  protection 
guaranteed  by  the  Commission  Rule  nor  to 
complicate  significantly  compliance  by 
interstate  creditors,  [footnote  omitted]  Other 
factors  that  will  be  considered  by  the 
Commission  in  determining  whether  an 
exemption  is  warranted  include  the  resources 
committed  by  the  state  to  enforce  its 
provisions,  and  the  extent  of  any  private 
rights  of  action  available  to  aggrieved 
consumers,  49  PP.  7740,  7783. 

Contents  of  the  New  York  Submission 

New  York  has  provided  a  copy  of  the 
relevant  state  statutes  and  a  narrative 
statement  comparing  and  explaining 
how  state  law  and  the  Rule  would  apply 
to  the  same  transaction.  The  submission 
is  signed  by  the  Deputy  Superintendent 
of  Banks  for  New  York  State. 

The  New  York  Law  as  Described  in  the 
Submission 

A.  General 

1.  Coverage.  New  York  General 
Business  Law  section  349  prohibits 
deceptive  practices  generally,  and  case 
law  interpreting  this  provision  states 
that  the  determination  as  to  what 
constitutes  a  deceptive  practice  is  to  be 
made  with  direct  reference  to  the  rules 
and  interpretations  of  the  Federal  Trade 
Commission.  However,  the  New  York 


'The  staff  guidelines  also  state  that  additional 
procedures  for  public  participation  may  be        ,  -  ,  . 
scheduled  If  necessary  for  a  full  and  fair 
presentation  of  significant  factual  issues,  such  as 
when  cross-examination  is  necessary.  The 
guidelines  list  the  information  that  should  l>e 
contained  in  any  request  for  such  additional 
procedures.  Any  such  request  should  be  sent  to  the 
Office  of  the  Secretary.  Federal  Trade  Commission. 
Washington.  IK;  20580. 
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law  does  not  prohibit  unfair  practices, 
as  the  Rule  does.  The  New  York  General 
Obligations  Law  section  15-702  provides 
for  written  notices  to  be  given  to 
cosigners  for  consumer  credit 
transactions  and  accounts.  Under  the 
New  York  law,  a  consumer  credit 
transaction  means  a  loan  or  sale 
pursuant  to  which  credit  is  extended  to 
a  consumer  primarily  for  personal, 
family  or  household  use.  A  consumer 
credit  account  means  an  account 
established  pursuant  to  an  agreement 
under  which  the  creditor  may  permit  the 
consumer  to  make  purchases  or  obtain 
loans,  for  personal,  family  or  household 
purposes,  from  time  to  time,  directly  , 
from  the  creditor  or  indirectly  by  use  of 
a  credit  card,  check  or  other  device  as 
the  agreement  may  provide.  The  New 
York  law  applies  ordy  to  transactions 
where  the  amount  financed  will  not 
exceed  $25,000  or  to  accounts  with  a 
credit  limit  of  no  more  than  $25,000. 

The  Rule,  issued  pursuant  to  the 
Commission's  authority  under  the 
Federal  Trade  Commission  Act, 
prohibits  unfair  and  deceptive  practices 
with  respect  to  cosigners  and  requires 
written  notices  to  cosigners  by  lenders 
and  retail  installment  sellers.  Under  the 
Rule,  a  lender  is  a  person  who  engages 
in  the  business  of  lending  money  to 
consumers  within  the  jurisdiction  of  the 
Federal  Trade  Commission.  A  retail 
installment  seller  is  a  person  who  sells 
goods  or  services  to  consumers  on  a 
deferred  payment  basis  or  pursuant  to  a 
lease-purchase  arrangement  within  the 
jurisdiction  of  the  Federal  Trade 
Commission.  The  Rule  sets  no  dollar 
limit  on  covered  transactions. 

Public  comment  is  sought  on  the 
degree  to  which  the  differences  in 
coverage  between  state  law  and  the 
Rule  affect  the  level  of  protection 
afforded  by  state  law. 

2.  Enforcement  and  Remedies.  The 
penalty  provided  for  violating  the 
cosigner  provisions  of  the  New  York 
General  Obligations  Law  is  that  the 
creditor  may  not  proceed  directly 
against  the  cosigner  as  a  guarantor  of 
payment,  but  must  exhaust  all  remedies, 
including  judgment  and  execution, 
against  the  primary  debtor  first.  The 
petition  states  that  the  New  York 
Banking  Department  considers  this  law 
to  be  self-enforcing.  With  respect  to 
deceptive  practices  generally,  the  New 
York  law  provides  a  private  right  of 
action  to  an  aggrieved  consumer  and 
provides  for  the  state  Attorney  General 
to  sue  on  the  public's  behalf.  The 
Attorney  General  may  obtain  an 
injunction  and  restitution  of  money  or 
property  obtained  as  a  result  of  the 
violative  practice.  A  consumer  injured 


by  a  violative  practice  may  sue  to  enjoin 
the  practice  and  to  obtain  actual 
damages  or  fifty  dollars,  whichever  is 
greater.  For  willful  violations,  a  court 
may  award  the  consumer  three  times 
actual  damages  up  to  one  thousand 
dollars.  The  court  may  also  award 
reasonable  attorney's  fees. 

The  Rule  provides  for  penalties  of 
$10,000  per  violation,  but  failure  to 
comply  with  the  Rule  does  not  alter  the 
underlying  obligation.  The  FTC  may  sue 
to  enforce  the  Rule,  but  no  private  right 
of  action  is  provided  imder  the  Rule. 

Public  comment  is  sought  on  whether 
the  enforcement  mechanisms  and 
remedies  provided  under  state  law 
afford  a  level  of  protection  comparable 
to  that  afforded  by  the  Rule. 

B.  The  Cosigner  Provisions 

The  Rule  prohibits  a  creditor  from 
misrepresenting  the  nature  and  extent  of 
a  cosigner's  liability  and  failing  to 
inform  the  cosigner  prior  to  the  time  that 
the  agreement  creating  the  cosigner's 
liability  is  executed  of  the  nature  of  that 
liability.  The  Rule  requires  that  a 
particular  disclosure  be  provided  to  a 
consigner  prior  to  the  time  that  the 
cosigner  becomes  obligated,  and  states 
that  a  creditor  providing  that  disclosure 
does  not  violate  the  prohibition  against 
misrepresenting  and  failing  to  inform  the 
cosigner  of  his  or  her  liability. 

The  notice  required  by  the  Rule  states: 
(1)  That  the  creditor  can  collect  from  the 
cosigner  without  first  trying  to  collect 
from  the  borrower;  (2)  that  the  nature  is 
not  the  contract  that  makes  the  cosigner 
liable;  (3j  that  the  same  collection 
remedies  may  be  used  against  the 
cosigner  as  against  the  borrower;  (4) 
that  if  the  debt  goes  into  default  that 
fact  could  become  a  part  of  the 
cosigner's  credit  history;  and  (5]  that  the 
cosigner  should  think  carefully  before 
becoming  obligated.  The  Rule  requires 
that  the  notice  to  the  cosigner  be  a 
separate  document.  The  Rule  does  not 
require  that  the  cosigner  be  provided 
with  copies  of  other  documents  relevant 
to  the  transaction. 

.   The  New  York  law  requires  a  notice 
to  cosigners  that  is  similar  but  not 
identical  to  the  Notice  required  by  the 
Rule.  Under  New  York  law,  a  cosigner 
gets  "a  written  notice  that  identifies  the 
debt  the  cosigner  may  have  to  pay  and 
reasonably  informs  the  cosigner  of  his  or 
her  obligation  with  respect  to  it .  .  ." 
and  a  copy  of  all  relevant  documents. 
The  New  York  notice  states:  (1)  That  the 
cosigner  is  obligated  to  pay  despite  not 
having  received  the  loan  proceeds;  (2) 
that  the  creditor  can  collect  from  the 
cosigner  even  if  the  borrower  is  able  to 
pay;  and  (3)  that  the  notice  is  not  the 
contract  that  makes  the  cosigner  liable. 


The  notice  also  identifies  the  debt  by 
providing  a  space  for  the  name  of  the 
borrower,  the  name  of  the  creditor,  and 
the  date.  New  York  law  permits  the 
state's  cosigner  notice  to  be  a  separate 
document  or  to  be  a  part  of  the  note  or 
contract. 

New  York  law  prohibits  deceptive 
acts  or  practices  generally.  The  state 
contends  that  this  general  prohibition 
would  cover  misrepresentations 
concerning  a  cosigner's  liability 
although  such  misrepresentations  are 
not  specifically  proUbited  by  New  York 
law,  unlike  the  Rule. 

Public  comment  is  sought  on  the 
degree  to  which  these  differences  in  the 
required  consider  notice  and  related 
provisions  affect  the  level  of  protection 
afforded  by  state  law. 

By  direction  of  the  Commission. 
EmUyRRock. 
Secretary. 
[FR  Doc.  85-29042  Filed  12-6-85:  8:45  am] 

MLUNQ  COM  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  870 

[Docket  No.  83N-0191] 

Medical  Devicas;  Invitation  for  Offers 
To  Submit  or  To  Develop  a 
Performance  Standard  for  Cardiac 
Monitor  (Including  Cardiotachometer 
and  Rate  Alarm) 

Correction 

In  FR  Doc.  85-27738  beginning  on  page 
48156  in  the  issue  of  Thursday, 
November  21, 1985,  make  the  following 
correction: 

On  page  48158,  third  column,  in  the 
last  two  lines  of  the  column,  insert 
"January  21, 1986"  in  the  place  of 
[insert  date  60  days  after  the  date  of 
publication  in  the  Federal  Register}". 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  66 
(CGD  85-057) 

Private  Aids  to  Navigation 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


5MM 


Fedaral 


SUMMARV:  The  CoasI 


/  VoL  sq  No.  23ft  /  Monday.  Decen^bg^  Sl  ISBS  /  Pwyoaed  Rtiles 


Guard  fvofxises  to 


amend  the  private  aifU  to  navigalioai 
regulation.  Curreotl]*!  electroaic  private 
aids  to  navigation,  with  the  exceptioa  ol 
shore  based  radar  swems,  are 
prohibited  (33  CFR  eioild)).  Requests 
from  the  onshore  inclustry  and  favorable 
experience  with  rads  r  beacoas  (racons) 
as  federal  aids  to  na^  'igation  have 
caused  the  Coast  Gu  ird  to  recognize  the 
desirabillfy  of  allowi  ig  racon  use  as 
private  aids  to  aavigi  ition.  This 
proposed  mie  wilt  pr  }vide  that  racons 
are  excepted  from  th  » general 
prohibition  against  e  ectrontc  private 
aids  to  navigation. 

DATE  Comments  mui  ;t  be  submitted  on 
or  before  January  23, 1986. 
AOORESSCS:  Comments  should  be 
submitted  to  Commandant  (G-CMC), 
U.S.  Coast  Guard,  W  ishington,  DC, 
20593.  Comments  ma  f  be  delivered  to, 
and  will  be  available  for  inspection  and 
copying  at,  the  Marine  Safety  Council, 
U.S.  Coast  Guard  He  idquarters.  Room 
2100. 2110  Second  St.  SW..  Wasbingtoa, 
DC  20593.  between  tl  e  hours  of  8  a.m. 
and  4  p.m.,  Monday  t  irough  Friday 
excluding  holidays. 

FOR  FURTHER  INFORM  KTION  COWrACR 

Lieutenant  Commander  H.E.  Blaney,  Jr., 
Office  of  Navigation  |G-NSR-1),  U.S. 
Coast  Guard.  Room  1M16,  2100  Second 
St..  Washington,  DC  ^593.  (202)  426- 
1973. 

SUPPI^MENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
writtea  views,  data.  Or  arguments.  Each 
person  submitting  a  oomment  should 
include  his  or  her  naOie  and  address, 
identify  this  notice  ai  CGD  85-058,  and 
give  the  reasons  for  ttie  comment.  All 
comments  received  fafefore  the 
expiration  of  the  coulment  period  will  be 
considerd  before  final  action  is  taken  on 
this  proposal.  No  puqlic  hearing  is 
planned,  but  one  maj  be  held  if  written 
request  are  received^nd  the  Coast 
Guard  determines  th^t  the  opportunity 
to  make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  principle  pers(  ns  involved  in 
drafting  this  rolemak  ng  are  Lierttenant 
Commander  H.E.  Bla  ley,  Jr.,  Project 
Manager,  Office  of  Navigation,  and 
Lieutenant  Dave  Shij  pert.  Project 
Attorney,  Office  of  qiief  Counsel. 

Background 

Presently,  the  use  (  f  electronic 
devices  as  private  ai(  s  to  navigation  is 
prohibited,  with  the  c  xception  of  shore 
based  radar  8tatTonsJ(33  CFR  66.01- 


UMI 


1(d)}.  The  inteal  of  this  probibtti(»  was 
to  prevent  private  nK&OBavigatioD 
system*  foom  interfering  with  federally 
operated  kxaa  systcns.  However,  as  the 

result  of  sigBificant  kedanologkal 
advancements,  racons  have  emerged  as 
highly  effective  electronic  aids  to 
navigation.  Coast  Guard  experience 
with  racons  as  federal  aids  to  navigation 
has  shown  that  the  proper  use  of  these 
devices  wfH  enhance  the  present  system 
of  federal  and  private  short  range  aids 
to  navig;atron.  and  will  increase 
maritime  safety,  particularly  in  areas  of 
offshore  development.  Additionally, 
since  racons  are  not  long  range  aids  to 
navigation,  their  use  does  not  interfere 
with  the  federal  loran  system. 

Indiscriminate  use  of  racons  could, 
however,  result  in  degradation  of 
navigational  safety.  District 
Commanders,  therefore,  will  oversee 
racon  use  and  control  the  establishment 
of  racons  as  condititms  in  the  operating 
areas  dictate.  Factors  which  will  be 
considered  include:  The  distance  to 
federal  or  private  racon  stations,  the 
proxnmty  to  traffic  lanes,  the  racon's 
operating  range,  its  ratio  of  response 
time  to  the  silent  period,  the  code  length, 
and  the  suppression  of  sidelobe 
responses.  Subsequent  changes  in  the 
area  of  a  previously  established  racon 
station  may  result  in  that  racon's 
becoming  a  hinderance  to  navigation. 
Therefore,  racon  private  aid  to 
navigation  permits  will  not  be  issued  on 
a  permanent  basis,  but  will  be  subject  to 
annual  review  after  an  initial  two  year 
period. 

Regulatory  Evaluation 

This  proposed  rule  is  considered  to  be 
nonmaJOT  under  Executive  Order  12291, 
and  nonsignificant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034  February  26, 1979).  The 
economic  impact  of  this  proposal  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  No 
requirements  or  costs  burdens  are 
placed  on  the  public.  The  proposal 
merely  authorizes  District  Commanders 
to  approve  voluntary  use  of  racons  as 
private  aids  to  navigation  upon 
application  of  the  owner.  The  Coast 
Guard  certifies.that  if  adopted  this 
proposal  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reporting 
and  recordkeeping  measures  required  by 
this  proposal  have  been  approved  by  the 
Office  erf  Management  and  Budget 


(OMB}  and  have  been  assigned  control 
nwnbM  2115-0038, 


List  of  Subjects  in  33  CFR  Part  69 

Navigation  fwster). 
PART66p-{Ail£NOEO] 

In  view  of  the  foregoing,  the  Coast 
Guard  proposes  fo  amend  Part  66  of 
Title  33,  Code  of  Federal  Regulations  as 
follows: 

(1)  The  authority  dtatioa  for  Part  66  is 
revised  to  read  as.  set  forth  below,  and 
the  citations  following  §§  66,01  and 
66.Q&  ace  removed: 

Aulharily:  M  U.S.C.  81,  89.  85.  88,  9?,  833;  39 
U.&C.  48B;  43  U.S.C  1333;  4«  U.S.C  188;  antf 
49  cm  t.«  and  1.48; 

(2)  Section  66i)l-l  is  amended  by 
revising  pantgraph  (d^  to  read  as 
follows: 

§  66.01-f    Baste  provisions. 

***** 

(d)  With  the  exception  of  shore  based 
radar  stations  and  radar  beacons 
(racons),  operation  of  electronic  aids  to 
navi^tion  as  {Mrivate  aids  will  not  be 
autlMBizcd. 

(3)  Section  66.01-5  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

§  66i>V-5    ApfiHeation  procedure. 

***** 

{\)  For  racons:  Manufacturer  and 
modef  number  of  racon,  height  above 
water  of  desired  installation,  and 
requested  coding  characteristic. 
Equipment  must  have  FCC  type 
acceptance. 

(4)  Section  66i)l-15  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§66.0t-15    Actfon  biy  Coast  Guard. 

****,* 

(b)  Upon  approval  by  the  District 
Commander,  a  signed  copy  of  the 
application  will  be  returned  to  the 
applicant.  Approval  for  radar  beacons 
(racons)  will  be  effective  for  an  initial, 
two  year  period,  (hen  subject  to  annual 
review  without  further  submission 
required  of  the  owner. 

Dated:  December  4, 1985. 
W.J.  Bregdon,  Jr, 

Captaia,  U.S.  Coast  Guard,  Chief,  Office  of  . 

Navigation  (ActingX 

|FR  Doc.  8^29144  Filed  12-8-85;  8:45  am) 
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FEDERAL  COMMUNICATIONS       ' 
COMMISSION 

47CFRPart22  ' 

ICC  Docket  No.  85-347;  FCC  85-603] 

Reduction  of  the  Construction  Period 
for  CeHular  ConHnunications  Systems 

agency:  Federal  Cominunications 
Commission. 

ACTION:  Notice  of  Proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  to 
revise  the  period  allowed  for 
construction  of  new  cellular  systems  by 
requiring  permittees  to  begin  initial 
operation  within  12  months  of  station 
authorization.  The  proposed  revision 
will  ensure  that  cellular  permittees 
proceed  expeditiously  to  construct 
authorized  systems  and  facilitate  the 
provision  of  cellular  service  to  the 
public. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8. 1986,  replies  must 
be  submitted  on  or  before  January  23, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Common  Carrier  Bureau,  Lawrence 
Krevor.  (202)  632-6450. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Rulemaking 

In  the  Matter  of  Amendment  of  the 
Commission's  Rules  To  Reduce  the 
Construction  Period  for  Cellular 
Communications  Systems;  CC  Docket  No.  85- 
347. 

Adopted  November  14, 1985. 
Released  December  3, 1985. 
By  the  Commission. 

1.  This  Notice  of  Proposed  Rulemaking 
concerns  the  period  allowed  for 
construction  of  new  cellular 
communications  Systems.  Under 
§  22.43(c)  of  the  Commission's  rules,  the 
holder  of  a  cellular  construction  permit 
is  required  to  complete  construction  and 
have  ready  for  operation  cellular  base 
stations  providing  39  dBu  coverage  over 
75  percent  of  the  system's  Cellular 
Geographic  Service  Area  (CGSA)  within 
36  months  from  the  date  the  station 
authorization  is  granted.'  This  existing 
rule  would  remain  in  effect.  We  are 
proposing,  however,  to  amend  §  22.43(c) 
to  require  the  permittee  to  begin  initial 
operation  within  12  months  of  the 
station  authorization.  We  tentatively 
conclude  that  this  amendment  is  needed 
to  ensure  that  cellular  permittees 
selected  by  lottery  proceed 
expeditiously  to  construct  authorized 


systems  and  to  facilitate  the  provision  of 
cellular  service  to  the  public. 

2.  Our  tentative  conclusion  that  a  rule 
requiring  cellular  permittees  to  institute 
at  least  some  service  within  one  year  of 
station  authorization  is  based  on  a 
number  of  interrelated  public  interest 
factors.*  First,  the  existing  rule  does  not 
require  the  permittee  to  initiate  service 

.  at  all  for  three  years.  However,  in  the 
top-90  markets,  where  many  systems 
have  been  authorized,  most  permittees 
filed  licenses  to  cover  at  least  part  of 
their  proposed  systems  well  within  a 
year  of  authorization,  presumably  in 
response  to  marketplace  and  other 
competitive  factors;  i.e.,  the  opportunity 
to  initiate  service  in  a  market  or  to 
minimize  the  headstart  of  a  competitor. 
While  these  factors  will  continue  to 
operate  in  smaller  markets  as  well,  we 
are  concerned  that  without  a  stricter 
rule,  many  smaller  markets  may  not 
expeditiously  receive  the  beneHts  of 
competitive  service  that  have  occurred 
in  the  larger  markets.' 

3.  It  has  also  been  suggested  that 
reduction  of  the  36-month  construction 
deadline  would  discourage  speculative, 
insincere  applicants  thereby  expediting 
the  licensing  process.*  This  is  of 
particular  concern  given  the  number  of 
applicants  that  are  applying  for  cellular 
systems  largely  as  part  of  "get  rich 
quick"  investment  schemes.  We  are 
attempting,  through  the  application 
review  and  petition  to  deny  process,  to 
screen  out  insincere  applications  and 
ensure  that  permittees  are  technically 
and  Hnancially  qualiHed  to  provide 
high-quality,  competitive  cellular 
service.  In  addition,  we  believe  that  it  is 
in  the  public  interest  to  deter  permittees, 
particularly  in  the  smaller  markets,  from 
failureto  proceed  expeditiously  to 
construct  their  systems  and  commence 
operations.*  We  tentatively  conclude. 


'  See  i  22.903  for  the  dennition  of  a  Cellular 
Geographic  Service  Area. 


'  We  note  that  most  stationi  in  the  Public  Mobile 
Service  are  required  to  be  completed  and  ready  for 
operation  within  12  months  after  grant  of  the 
authorization. 

»  We  believe  that  licensees  should  be  free  to 
respond  to  marketplace  and  competitive  factors  in 
developing  mature  systems  and  in  meeting  the  75 
percent  coverage  rule.  Our  proposal  would  not 
endanger  that  flexibility  while  it  would  serve  the 
public  interest  by  ensuring  that  permittees  move 
expeditiously  to  commence  service. 

'For  example.  NewVector  made  this  suggestion  in 
a  recently-Rled  proposal  regarding  ways  to  expedite 
the  cellular  licensing  prx>cess.  We  incorporate  its 
proposal  here  by  reference.  See  Proposal  of 
NewVector  Communications.  Inc.  regarding 
Expediting  Cellular  Licensing  in  Post-120  Markets, 
tiled  July  31. 1985. 

'TTie  proposed  rule  should  be  particularly 
effective  in  this  regard  since  commencing  service 
will  require  a  permittee  to  expeditiously  select  its 
equipment  and  obtain  and  install  its  central 
switch — the  most  expensive  and  complex  aspect  of 
system  implementation. 


therefore,  that  a  12-month  initial  service 
requirement,  coupled  with  the  automatic 
expiration  of  the  construction  permit  for 
failure  to  comply,  will  deter  speculative 
applications.  Moreover,  we  note  that  if  a 
permittee  fails  to  comply  with  the  12- 
month  rule,  expiration  of  its  construction 
permit  will  be  followed  by  an 
expeditious  grant  to  another  applicant.* 
Under  the  existing  provisions,  this 
would  not  be  possible  until  the 
expiration  of  the  36-month  period.' 

4.  Accordingly,  we  tentatively 
conclude  that  all  holders  of  cellular 
construction  permits  in  markets  beyond 
the  top-90  be  required  to  commence 
operation  of  the  initial  phase  of  their 
systems  within  12  months  of  the  grant  of 
the  construction  permit. 'The  initial 
phase  may  consist  of  one  or  more  cells 
and  the  permittee  will  still  have  up  to 
three  years  to  construct  and  place  into 
operation  base  stations  providing  39  dBu 
coverage  of  75  percent  of  the  applicant's 
authorized  CGSA.  We  believe  this 
policy  will  promote  the  prompt 
availability  of  competitive  service, 
particularly  in  the  smaller  markets,  and 
help  to  control  the  proliferation  of 
speculative  or  insincere  applications  in 
future  Tiling  rounds.  Moreover,  the 
proposed  rule  is  consistent  with  our 
existing  policy  of  allowing  cellular 
operators  maximum  flexibility  to 
develop  their  systems  in  response  to 
marketplace  demand  and  competitive 
market  forces  within  the  three-year  75 
percent  coverage  requirement. 

5.  Throughout  our  administratidn  of 
the  cellular  Hcensing  process  we  have 
emphasized  the  maintenance  of  a 
market  structure  in  which  two  cellular 
carriers  are  authorized  in  each  market  to 
bring  to  the  consuming  public  the 
bene^ts  of  competitive  prices  and 
service  offerings.  The  rule  we  propose 
here  will  facilitate  the  creation  of  a 
competitive  market  structure  in  future 
markets  and  the  provision  of 
competitive  high-quality  cellular  service 
throughout  the  nation. 


'In  this  regard,  we  tentatively  conclude  that  the 
proposed  rule  would  not  place  a  signiricanl  or 
unwarranted  burden  on  cellular  operators.  An 
applicant  for  cellular  authorization  should 
contemplate  the  expeditious  construction  and 
operation  of  its  system  or  it  should  not  file  an 
application. 

^  A  licensee  that  fails  to  complete  base  stations 
providing  39  dBu  coverage  to  75  percent  of  its  CGSA 
within  36  months  of  station  authorization  would, 
under  the  existing  rule,  face  the  loss  of  its  permit. 

'Since  the  rationale  for  the  proposed  rule  is 
appropriate  to  all  markets  in  which  systems  have 
yet  to  be  authorized,  we  propose  to  apply  the  rule  to 
all  markets  t>eyond  the  top-90.  We  see  no  legal  or 
policy  infirmity  with  this  decision  since  lotteries  for 
these  markets  have  not  yet  been  conducted  and  all 
eventual  permittees  will  have  adequate  notice  of  the 
riiquirement. 
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Regulatory  Flexibility  Act— Initial 
Aaalysis 


6.  Reasons  for 


jction  and  objectives. 


The  proposed  acl  ion  assures  the 
realization  of  a  competitive  market 
structure  for  celli  Jar  services  and  thus 
promotes  the  ben  efits  of  competition  ia 
this  developing  ii  idustry.  It  will  also  help 
to  reduce  the  inc:  dence  of  insincere  and 
speculative  appli  :ations  that  must  be 
expected  under  1(  tttery  selection 
procedures  and  p  rovides  a  quick  and 
certain  cure  in  th  •  case  of  a  permittee 
failing  to  expedit  ously  exercise  its 
authority. 

7.  Lega/  Basis.  JThe  authority  for  this 
proposed  rulemal  :ing  is  contained  in 
sections  1,  4(i),  K 1  and  303  of  the 
Communications  \ct  of  1934,  as 
amended. 

ft  Small  entitie.  r  affected  and 
potential  impact  The  proposed  action 
will  have  no  meai  lurable  negative 
impact  on  small  e  rrtities.  It  requires 
action  which  most  cellular  permittees 
will  undertake  in  any  event  due  to 
business  consideiations.  Moreover,  by 
helping  to  reduce  abusive  applications, 
the  proposed  rule  will  encourage  the 
entry  of  and  impr  jve  the  chances  of 
bona  fide  small  bi  isinesses  in  the 
cellular  licensing  irocess. 

9.  Reflect  feden  \ I  rules  which  overlap, 
duplicate  or  confl  ict  with  this  action.  As 
discussed  in  the  /fo//ce,  the  proposed 
rule  will  augment  the  Commission's 
existing  rules  regi  rding  initial 
construction  of  ce  llular  systems.  To  our 
knowledge  there  ^  no  federal  rule  that 
conSkts  with,  du]  »iicates  or  overlaps  the 
propoeal  made  in  this  Notice. 

10.  Reporting,  n  rcord-keeping  and 
cowafiliance  requi  ements.  None. 

11.  Specific  altarnatives  that  could 
accomplish  the  sc^me  objectives.  None. 

12.  CoBments  c^n  all  aspects  of  the 
anal]rsis  and  proposed  rule  (see 
Attachment  A)  (rf  this  Notice  are 
encouraged.  Inter  (stsed  persons  are 
invited  to  submit  :omments  in 
accordance  with  1 1.419  of  the 
Commission's  Rulss.  47  CFR  1.419. 
Comments  must  b  b  filed  by  January  8, 
1986;  and  reply  cobiments  by  January  23, 
1986.  The  expedited  comment  period  set 
forth  above  is  nee  >ssary  in  order  to 
complete  this  rule  naking  in  advance  of 
the  licensing  of  ce  Jular  systems  for 
markets  91-120  so  that  such  entities 
have  sufficient  no  ice  of  the  final  rule  to 
enable  complianc  t  with  its 
requirements.  It  is  our  intention  not  to 
grant  any  extensi(  ns  of  lime  on  the 
comment  and  rep^  deadlines. 

13.  For  purpose*  of  this  non-restricted 
notice  and  comme  nt  rulemaking 
proceeding,,  memb  ers  of  the  public  are 
advised  that  expirte  contacts  are 


JMI 


pennitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcomtng  meethng  or  until  a  final 
order  disposing  of  the  matter  is  addpted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communicafion 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  Submits  a  written  ex 
parte  presentation  most  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  pubKc  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  corvered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation  on  the  day  of  orak, 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  ta  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  preservation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  47  CFR  1.1231.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comnwnts,  provided  that  such 
information  or  a  writing  indicating  the 
sature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order. 

14.  A  copy  of  this  Notice  of  Proposed 
Rulemaking  shall  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federat  Communications  Commission. 
William  |.  lUcaiico, 

Secretary. 

Appendix  A 

The  Commission  proposes  to  amend 
Part  22  of  Title  47  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

Subpart  B— Applications  and  Licanses 

1.  The  authority  citation  for  Part  22 
continties  to  reed  as  follows: 


Authority:  Sees.  4.  303,  48  StaL.  as 
amended.  1060.  T082;  47  U.S.C.  154.  303. 

2.  Section  22.43(c)  is  revised  to  read  as 
follows: 

§22.43    Pariodofconstruetioa 

***** 

(c}  CeUtttar  base  stations.  (1)  Initial 
Operationa.  The  holder  of  a  constraction 
permit  for  a  new  cellular 
communications  system  shall  initiate 
and  continuously  provide  service  to  the 
public  within  12  months  from  the  date 
the  station  authorization  was  granted. 

(2)  Completion  of  Construction. 
Cellular  base  stations,  which  will 
provide  39  dBu  coverage  over  75  percent 
of  the  Cellular  Geographic  Service  Area 
(CGSA),  as  defined  in  §  22.903  of  these 
rules,  shall  be  completed,  and  ready  for 
operation,  within  38  months  from  the 
date  the  station  authorization  was 
granted. 

(FR  Doc.  85-29080  Filed  12-6-^;  8:45  am] 
MIXING  CODE  S712-«1-« 


47  CFR  Part  64 


ICC  Docket  No.  85-229] 

Rates  for  Competitive  Common 
Carrier  Services  ami  FaeHWies 
AuttK>rizations 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  extension  of 
reply  comment  period. 

summary:  By  order  the  FCC  has 
extended  the  date  for  filing  replies  in  the 
Third  Computer  Inquiry  (CC  Docket  No. 
85-229)  to  January  20, 1988.  A  number  of 
parties  had  requested  an  extension, 
citing  the  complexity  of  the  issues  to  be 
addressed,  the  breadth  and  size  of  the 
comments  to  which  replies  are  to  be 
prepared,  and  the  difficulties  of 
coordinating  replies  among  members  of 
filing  organizations  and  trade 
associations  during  the  end-year  period. 
The  FCC  concludes  that  the  extension 
granted  will  be  adequate  for  the 
preparation  of  replies,  without  adversely 
affecting  the  public's  interest  in 
expeditious  resolution  of  the  issues  of 
the  proceeding.  The  Notice  of  Proposed 
Rulemaking  in  this  proceeding  was 
released  on  August  20, 1985,  50  FR  33581. 
date:  Replies  must  be  received  on  or 
before:  January  20, 1986. 

address:  Federal  Communications 
Commission,  1919  M  Street,  NW..     • 
Washington,  DC  20554. 
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FOR  FURTHER  INFORMATION  CONTACT 

William  F.  Maher.  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau.  Federal  Communications 
Commission^  Washington.  DC  20554 
(202-632-3214). 
SUPPUSMENTARY  INFORMATION: 

Order 

In  the  matters  of:  Amendment  of  i  64.702  of 
the  Commission's  Rules  and  Regulations 
(Third  Computer  Inquiry);  poHcy  and  rules 
concerning  rates  for  competitive  common 
carrier  services  and  facilities  authorizations 
thereof;  and  communications  protocols  under 
§  64.702  of  the  Commission's  Rules  and 
Regulations,  CC  Docket  No.  85-229. 
Adopted:  November  27, 1965.  , /■ 

Released:  November  27, 1985.         ' ' 
By  the  Chief,  Common  Carrier  Bureau. 

1.  Before  us  are  a  Joint  Motion  for 
Extension  of  Time  (the  "Joint  Motion"), 
filed  by  17  commenters  (the 
"Movants")  '  in  the  above-captioned 
proceeding  ("Computer  III"),  a  Request 
for  Extension  of  Time  to  File  Reply 
Comments  (the  "Request"),  filed  by  the 
Organization  for  the  Protection  and 
Advancement  of  Small  Telephone 
Companies  ("OPASTCO").  another 
commenter  in  Computer  III,  and  a 
Motion  for  an  Extension  of  Time  to  File 
Comments  (the  "IBM  Motion")  filed  by 
the  International  Business  Machines 
Corporation  ("IBM"),  another 
commenter.  The  Joint  Motion  and  the 
Request  ask  that  the  deadline  for  filing 
reply  comments  in  Computer  III  be 
extended  firom  December  13, 1985,  to 
February  11. 1986.  The  IBM  Motion 
requests  an  extension  of  time  for  filing 
reply  comments  to  February  12, 1986. 

2.  The  Joint  Motion  states  that  the 
initial  comments  filed  in  Computer  III 
are  both  voluminous  and  complex,  with 
over  100  parties  having  filed  over  4,000 
pages  of  comments.  The  Joint  Motion 
argues  that  the  current  due  date  for 
replies  is  "impractical  and 
unreasonable,"  and  that  the  Movants 
will  require  additional  time  in  order  to 
analyze  the  initial  comments,  formulate 
positions  on  the  specific  issues  raised  by 
the  comments,  and  draft  reply 


'The  Movants  are:  Ad  Hoc  Telecommunications 
Users  Committee.  Computer  and  Business 
Equipment  Manufacturers  Association, 
CompuServe.  Association  of  Data  Processing 
Service  Organization.  Independent  Data 
Communications  Manufacturers  Association,  Inc., 
Tymnet,  Inc.,  Boeing  Computer  Services  Company, 
North  American  Telecommunications  Association, 
Lee  Enterprises  Incorporated,  American  District 
Telegraph  Company,  American  Newspaper 
Publishers  Association,  Associated  Telephone 
Answering  Exchanges,  Inc.,  Digital  Equipment 
Corporation,  information  industry  Association, 
Tele-Communtcations  Association,  Telocator 
Network  of  America,  and  Trintex.    . 


comments.  According  to  the  Joint 
Motion,  several  of  the  Movants  are 
associations  or  committees  that  must 
distribute  documents  and  call  meetings 
of  their  members  in  order  to  formulate 
their  positions.  This  process  is 
complicated  by  the  onset  of  the  holiday 
season.  In  the  Request.  OPASTCO 
contends  that  it  requires  an  extension  in 
order  to  analyze  adequately,  from  the 
small  telephone  company  perspective, 
the  recommendations  that  other  parties 
have  made  for  collocation  and 
particularly  for  interconnection 
arrangements.  IBM  claims  that  in  light  of 
the  number  of  commenters  and  the 
complexity  of  the  issues  raised  in  this 
proceeding,  the  preparation  of 
constructive  reply  comments  will 
require  considerably  more  time  than  the 
thirty  days  now  provided  in  the 
Commission's  pleading  cycle. 

3.  Although  it  is  the  policy  of  the 
Commission  that  extensions  of  time 
shall  not  be  routinely  granted,*  we 
recognize  the  significance  of  Computer 
III  to  the  telecommunications  industry, 
and  acknowledge  that  the  public  interest 
would  be  served  by  permitting  the 
Movants.  OPASTCO.  and  IBM  to  fully 
develop  informed  reply  comments. 
However,  because  of  the  important 
public  interests  in  a  prompt  resolution  of 
the  issues  at  stake  in  this  proceeding, 
we  find  that  an  extension  of  the  period 
for  reply  comments  to  February  11  or  12. 
1986,  is  unwarranted.  We  shall, 
however,  extend  the  date  for  filing  reply 
comments  to  January  20, 1986.  We  find 
that  this  extension  should  provide  all 
interested  parties  with  a  sufficient 
period  of  time  to  analyze  the  current 
record  and  prepare  reply  comments, 
without  unduly  delaying  our 
consideration  and  ultimate  resolution  of 
the  issues  raised  in  the  proceeding. 

4.  Accordingly,  it  is  hereby  ordered, 
pursuant  to  section  4(j)  and  5(c)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154())  and  0.291  of 
the  Commission's  Rules,  47  CFR  0.91  and 
0.291,  that  the  Joint  Motion,  the  Request, 
and  the  IBM  Motion  are  denied  in  part 
and  granted  in  part  as  specified  herein. 

Federal  Communications  Commission. 
All>eft  Halprin. 

Chief,  Common  Carrier  Bureau. 

[FR  Doc.  85-29078  Filed  12-«-85:  8:45  am] 

BtLUNG  CODE  6712-01-«l 


47  CFR  Parts  69 

(00  Docket  No  85-385;  FCC  85-831  ] 

Common  Carrier  Services;  Revision  of 
Part  69  of  tlw  Commission's  Rules 
Regulations;  Access  Tariff  Filings 

agency:  Federal  Communications 
Commission. 

action:  Proposed  Rule. 

summary:  In  its  September  30. 1985  Rate 
of  Return  Order  in  CC  Docket  No.  84- 
800,  the  Commission  revised  the 
schedule  for  filing  annual, 
comprehensive  revisions  in  the  access 
tariffs.  The  current  June  1,  through  May 
31  effective  period  was  shifted  to  a 
calendar  year  period,  January  1  through 
December  31.  The  Rate  of  Return  Order 
provided,  however,  that  the  initial   . 
period  of  review  would  be  for  the  period 
from  June  1. 1988  through  December  31, 
1986.  Under  the  current  rules,  therefore, 
carriers  would  be  obliged  to  make  three 
comprehensive  access  filings  over  a 
period  of  15  months.  The  proposed 
amendment  to  {  69.3  would  eliminate   . 
the  comprehensive  filing  scheduled  to 
become  elTective  June  1, 1986.  The 
Notice  also  proposes  the  deletion  of 
§  69.3(e)(8)  of  the  Rules. 

DATES:  Comments  are  due  by  December 
23, 1985.  and  replies  are  due  by 
December  30, 1985. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  St.  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT! 

Pat  McQuie  Nagle.  Tel:  (202)  632-6917. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  69 

Access  changes,  communication 
common  carriers,  telephone. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of  Revision  of  Part  60  of  the 
Commission's  rules  and  regulations,  CC 
Docket  No.  85-385. 

Adopted:  December  4, 1985. 

Released:  December  6, 1985. 

By  the  Commission. 

I.  Background 

1.  In  this  proceeding  we  propose  the 
amendment  of  Part  69  of  the 
Commission's  Rule  to  eliminate  the 
requirement  that  carriers  file 
comprehensive  revisions  to  their  access 
tariffs;  effective  June  1. 1986.'  In  our 


'Section  1.46(a)  of  the  Commission's  Rules.  47 
CFR  1.46(a)  (1984). 


■  See  i  ae.3  of  the  Commission's  Rule*.  47  CFR 
69.3.  The  proposed  amendments  are  set  out  in 
Appendix  A. 
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September  3a  1985  Order  in  CC  Docket 
No.  84-800*  we  revised  the  schedule  for 
Tiling  annual.  comp|ehensive  revisions 
in  the  access  tari^a,  The  current  June  1 
through  May  31  effictive  period  for 
access  tariffs  was  lifted  to  a  calendar 
year  period,  January  1  through 
December  31.  This  change  will  become 
effective  in  the  1987  calendar  year.  As  a 
result  of  these  decisions,  the  current 
access  tariffs,  whicr  became  effective 
October  1. 1985.  would  remain  in  effect 
for  eight  months,  uijtil  May  31. 1986. 
They  would  be  replaced  on  June  1, 1986 
by  comprehensive  ijariff  revisions  which, 
pursuant  to  5  69.3(aj)  of  the 
Commission's  Rules,  carriers  must  file 
no  later  than  March  3. 1986.  The  June  1 
rates  if  they  became  effective  as 
scheduled,  would  remain  in  effect  for 
only  seven  months,  [replaced  in  turn  on 
January  1, 1987,  by  <:omprehensive 
revisions  filed  no  la  ter  than  October  3, 
1986.  Thus,  under  tl  e  current  rules,  over 
a  period  of  15  montns.  carriers  must 
make  three  comprehensive  access  tariff 
filings. 

II.  Discussion 

2.  We  previously  -ecognized  that 
certain  problems  at  ended  the  filing  of 
comprehensive  access  tariff  revisions, 
effective  June  1, 198  3.  In  the 
Supplemental  NPR.  \4  in  CC  Docket  No. 
84-800  we  stated  th  it  it  "appeared 
unlikely  that  the  rep  rescriptioif  of  a  rate 
of  return  for  interst<  te  access  services 
could  be  completed  in  sufficient  time  to 
be  reflected  in  accei  is  charges  effective 
on  June  1. 1986.*  We  determined, 
however,  that  it  would  be  undesirable  to 
defer  implementaticn  of  a  represcribed 
rate  until  June  of  191 17,  and  proposed  the 
filing  of  new  access  charges  with  a 
January  1. 1987  effei  ;tive  date  that  could 
reflect  the  represcribed  rate  of  return  as 


well  as  any  changes 
System  of  Accounts 
that  excessive  chun 
access  charges  wen 
and  June  of  1987  and 
reinstate  a  calendar 


FRil 


'Authorized  Rales  of 
Service  of  AT4T  Commur  ications 
Telephone  Carriers.  CC  r4>cket 
Report  and  Ch^er.  FCC 
1965)  [Rate  of  Return  Onkr\ 

'  Authorized  Rales  of  R  "turn 
Services  of  ATST  Commifiications 
Telephone  Carriers.  CC 
Supplemental  Notice  of 
85-«5a.  50  FR  03766  (Aug. 
NPRM)  at  para.  9. 


in  the  Uniform 
Id.  We  recognized 
ling  might  result  if 
revised  in  January 
proposed  to 
access  year  in  1987. 


Id.  In  our  subsequer  t  Rate  of  Return 
Order,  however,  we  concluded  that  two 
filings  in  calendar  y  >ar  1986  would  be 
necessary  because  <if  the  increases  in 
subscriber  line  char  ;es  for  residential 
and  single-line  custt  mers  scheduled  to 

um  for  the  Interstate 
and  Exchange 
No.  84-800.  Phase  1. 
SO  FR  41 350  (Oct.  10. 


for  the  Interstate 
and  Exchange 
e<  No.  B4-80a 

Rulemaking.  FCC 
n.  1965)  [Supphmental 


Dick 
Pioposed  1 


become  effective  June  1, 1986.*  We  also 
anticipated  that  our  adodption  of  the 
Federal-State  Joint  Board 
recommendation  for  the  direct 
assignment  of  WATS  closed  ends  on 
June  1. 1986  '  might  result  in  some 
access  charge  rule  revisions  effective  on 
that  date.*  We  concluded  that  we  should 
address  the  issue  of  a  less 
comprehensive  filing  in  the  context  of 
individual  carrier  requests  for  wavier  of 
the  access  tariff  rules  for  filings  effective 
June  1. 1986.  Id. 

3.  It  is  our  tentative  view,  in  light  of 
our  further  review  of  the  tariff  filing 
requirements  established  in  the  Rate  of 
Return  Order,  that  requiring 
comprehensive  access  tariff  revisions  to 
be  filed  no  later  than  March  3. 1986. 
appears  to  be  both  unnecessary  and 
undersirable  in  view  of  the  brief  periods 
during  which  the  current  and 
prospective  June  1  rates  would  remain  in 
effect,  the  limited  data  base  which 
would  be  available  for  the  preparation 
of  revised  rates,  and  the  burdens 
imposed  by  the  preparation  and  review 
of  such  filings.  Although  tariff-by-tariff 
waivers  might  moderate  these  concerns, 
the  develolpment  of  standards  for 
waivers,  their  preparation  and  review, 
and  the  coordination  of  these  filings 
with  nationwide,  pooled  rate  filings 
would  involve  significant  burdens  and 
uncertainty.  Furthermore,  the  grant  of 
waivers  on  a  carrier-by-carrier  basis 
could  result  in  inconsistent  and 
confusing  tariffs. 

4.  In  addition,  deferral  of 
comprehensive  revisions  of  access  rates 
effective  on  June  1, 1986  need  not  delay 
implementation  of  the  next  step  in  the 
more  accurate  recovery  of  local  loop 
costs  by  carriers.  The  one  dollar 
increase  in  the  residential  and  single- 
line  business  end  user  charge  and  the 
appropriate  reduction  in  the  Carrier 
Common  Line  element  can  be 
implemented  through  a  filing  that  is  less 
comprehensive  than  an  annual  filing  for 
all  access  elements.  It  should  also  be 
possible  to  implement  other  access 
charge  rule  changes  that  may  become 
effective  on  June  1  without  requiring  a 
comprehensive  filing. 

5.  The  elimination  of  the 
comprehensive  filing  requirement  would 
not.  of  course,  foreclose  any  carrier  from 
filing  revisions  it  chooses  to  make  with  a 
June  1  or  any  other  effective  date  and 
would  not  excuse  such  a  carrier  from 
filing  cost  support  that  is  as 


'Rate  of  Return  Order  ai  n.26. 

'MTS  and  WATS  Market  Structure. 
Recommended  Decision  and  Order.  CC  Docket  No. 
78-72.  Mimeo  No.  139,  released  Oct.  &  1985. 

•  Rale  of  Return  Order  a  I  n.28. 


comprehensive  as  the  filing  warrants. 
The  elimination  of  the  comphrehensive 
filing  requirement  also  would  not  excuse 
any  carrier  from  its  obligation  to  make 
any  adjustment  that  may  be  necessary 
to  avoid  a  violation  of  the  maximum  rate 
of  return  prescription  imposed  in  CC 
Docket  No.  84-800. 

6.  Although  we  envision  a  filing  for  a 
June  effective  date  that  would  be  less 
comprehensive  than  the  usual  annual 
filing,  we  do  not  propose  to  eliminate 
the  90  day  notice  requirement  for  that 
filing.  Interchange  carriers  are  likely  to 
need  such  notice  in  order  to  compute 
reductions  in  interchange  rates  that 
should  become  effective  on  June  1, 1986. 

7.  Amendment  of  the  portion  of 

§  69.3(a)  relating  to  the  scheduled  June 
1, 1986  access  tariff  necessitates  a 
companion  revision  in  i  69.3(e)(6]  to 
delete  references  to  notification  to  the 
National  Exchange  Carrier  Association, 
Inc.  (NECA)  regarding  election  to 
continue  participation  in  the  NECA  pool 
for  that  period.  Carriers  currently 
participating  in  the  NECA  pool  would 
continue  to  do  so.  but  could  elect  to  file 
their  own  tariffs  subsequent  to 
December  31. 1986  upon  notification  to 
NECA  pursuant  to  section  69.3(e)(6).  We 
also  take  this  opportunity,  in  light  of  the 
recent  NECA  representation  that 
notifications  pursuant  to  section 
69.3(e)(8)  are  not  useful.^  to  propose  the 
repeal  of  subparagraph  69.3(e)(8).  That 
paragraph  presently  provides: 

To  enable  the  association  to  prepare  an 
access  tariff  for  each  annual  period 
subsequent  to  December  31, 1986,  each 
telephone  company  shall  notify  the 
association  no  later  than  June  30  of  the 
preceding  year  of  the  projected  average 
number  of  private  line  terminations  and  any 
other  lines  that  would  be  subject  to  the 
special  access  surcharge;  provided,  however, 
that  for  the  period  June  1. 1986.  to  December 
31. 1986,  such  information  shall  be  given  to 
the  association  by  November  30, 1985. 

III.  Ordering  clauses 

&  Accordingly,  it  is  ordered,  that  a 
rulemaking  proceeding  is  instituted  to 
determine  whether  Part  69  of  the 
Commission's  Rules  should  be  amended 
to  delete  the  comprehensive  filing 
requirement  for  access  service  tariffs  for 
the  period  from  June  1. 1986  to 
December  31. 1986.  This  proceeding  is 


''  National  Exchange  Carrier  Association,  Inc. 
Petition  for  Waiver  of  i  69.3(e)(8)  of  the 
Commission's  Rules,  filed  Oct.  29. 1985.  NECA 
subsequently  filed  on  November  27. 1985  a  petition 
requesting  the  Commission  to  institute  a  rulemaking 
proceeding  to  eliminate  this  section  from  its  Rules. 
Section  09.3(e)(8)  of  the  Commission's  Rules. 
National  Exchange  Carrier  Association.  Inc.  Petition 
for  Rulemaking,  filed  Nov.  27. 1985.  NECA  concerns 
are  resolved  by  our  institution  of  this  proceeding. 
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instituted  pursuant  to  sections  2(a),  4(i), 
4(j),  201,  202.  203,  205,  and  403  of  the 
Communications  Act.  47  U.S.C.  152(a), 
154(i).  154(j).  201.  202.  203.  205,  and  403. 

9.  It  is  further  ordered,  that  interested 
persons  may  file  written  comments  no 
later  than  December  23, 1985  and  may 
file  reply  comments  no  later  than 
December  30, 1985..  In  reaching  its 
decision  in  this  matter  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order.  All  comments  and  reply 
comments  shall  be  filed  in  accordance 
with  Sections  1.411-1.419  of  the 
Commission's  Rules,  47  CFR  1.411-1.419. 
Materials  filed  in  this  proceeding  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters  at  1919  M  St..  NW.. 
Washington  DC. 

10.  It  is  further  ordered,  that  for 
purposes  of  this  non-restricted  notice 
and  comment  rulemaking  proceeding, 
members  of  the  pubic  are  advised  that 
ex  parte  contracts  are  permitted  from 
the  time  the  Commission  adopts  a  notice 
of  proposed  rulemaking  until  the  lime  a 
public  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 

•to  be  considered  at  a  forthcoming 
meeting.  In  general,  an  ex  parte 
presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments  or  pleadings  and 
formal  oral  arguments)  between  a 
person  outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  the 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  ofHcial 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  sen/ed.  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  section  1.1231  of 
the  Commission's  Rules.  47  CFR  1.1231. 


11.  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354).  It  is  certified  that  sections  603  and 
604  of  the  Act  do  not  apply  to  this 
proceeding  because  this  rule  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  the  effect 
of  this  action  is  to  continue  for  a  period 
for  six  months  rates  currently  in  place 
for  access  service.  See  5  U.S.C.  603,  604. 
605(b). 

12.  It  is  further  ordered,  that  the 
Secretary  shall  cause  this  Notice  of 
Proposed  Rulemaking  to  be  published  in 
the  Federal  Register. 

13.  It  is  further  ordered,  pursuant  to 
section  220(i)  of  the  Conmiunications 
Act,  47  U.S.C.  220(i),  that  the  Secretary 
shall  serve  a  copy  of  this  notice  on  each 
state  commision. 

Federal  Communication  Commission. 
William  ).  Tricarico. 

Secretary. 

PART  60— [AMENDED] 

Part  69  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  69 
continues  to  read: 

Authority:  Sees.  4.  201,  202,  203,  205,  218, 
403.  48  Stat.  1066, 1070. 1072. 1077, 1094,  as 
amended,  47  U.S.C.  154,  201,  202.  203.  205,  218, 
403,  imless  otherwise  noted. 

2.  In  §  69.3,  paragraphs  (a)  and  (e)  (6) 
are  revised  and  (e)(8)  is  removed  to  read 
as  follows: 

§  69.3    Filing  of  access  service  tariffs. 

(a)  A  tariff  for  access  service  shall  be 
filed  with  this  Commisison  for  an  annual 
period.  Such  tariffs  shall  be  filed  so  as  to 
provide  a  minimum  of  90  days  notice 
with  a  scheduled  effective  date  of 
January  1. 


(e)  *  *  * 

(6)  A  telephone  company  or 
companies  that  elect  to  file  such  a  tariff 
for  any  aimual  period  shall  notify  the 
association  not  later  than  June  30  of  the 
preceding  year,  if  such  company  or 
companies  did  not  file  such  a  tariff  in 
such  preceding  period  or  cross- 
referenced  association  charges  in  such 
preceding  period  that  will  not  be  cross- 
referenced  in  the  new  tariff. 


[PR  Doc.  85-29177  Filed  12-6-«5:  8:45  am] 
BHXINQ  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdiife  Service 
50  CFR  Part  80 

Federtf  Aid  In  Sport  Fish  Restoration 
and  Federal  Aid  m  WildlHe  Restoration 
Act;  Interest  Earned  From  License 
Fees 

agency:  U.S.  Fish  and  WUdlife  Service. 
Interior. 


action:  Proposed  rule. 


SUMMARY:  The  Service  proposes  that 
interest  earned  on  revenues  derived 
from  license  fees  paid  by  hunters  and 
fishermen  will  be  considered  by  the 
Secretary  of  the  Interior  as  license  fee 
revenue  for  purposes  of  the  Federal  Aid 
in  Wildlife  Restoration  (P-R)  and 
Federal  Aid  in  Sport  Fish  Restoration 
(E)-))  Acts.  It  also  clarifies  situations 
causing  diversions,  defines  other  assets 
acquired  by  license  fees,  and  identifies 
sources  of  license  revenues  affected  by 
the  proposed  rule.  This  action  would 
require  States  to  treat  interest  earned  on 
license  fee  revenues  as  Ucense  fee 
revenues  and  to  use  all  such  revenues 
for  fish  and  wildlife  resource 
management  exclusively  in  order  to 
remain  eligible  to  receive  Federal  Aid 
(PR  &  DJ)  funds  for  that  purpose. 

DATE:  Comments  must  be  received  by 
January  23, 1986. 

address:  Any  comments  on  the 
proposed  requirement  should  be  mailed 
to  the  Associate  Director — Federal 
Assistance,  Room  3024  Interior  Building. 
U.S.  Fish  and  Wildlife  Service. 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Fielding.  Acting  Chief.  Division 
of  Federal  Aid,  Room  634,  Broyhill 
Building,  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC  20240.  Telephone  703- 
235-1526. 

SUPPLEMENTARY  INFORMATION:  Both  the 
Federal  Aid  in  Wildlife  Restoration  (16 
U.S.C.  669  at  seq.)  and  Federal  Aid  in 
Sport  Fish  Restoration  (16  U.S.C.  777  et 
seq.)  Acts  contain  provisions  requiring 
that  no  money  may  be  apportioned  to  a 
State  until  that  State  has  passed  laws 
assenting  to  the  provisions  of  the  Act 
and  shall  have  passed  laws  governing 
the  conservation  of  wildlife  and  fish. 
Such  laws  must  contain  a  prohibition 
against  diversion  of  license  fees  paid  by 
hunters  and  fisherman  for  any  other 
purpose  than  the  administration  of  the 
State  fish  and  wildlife  agency.  The 
proposed  rule  will  clarify  previously 
undefined  Department  of  the  Interior 
rules  in  accord  with  the  generally 
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accepted  principle  th^t  interest  should 
accrue  to  principal. 

The  Department  ha^  determined  that 
this  proposed  rule  is  r  ot  a  major  Federal 
action  significantly  af  ecting  the  quality 
of  the  human  environirent  under  the 
National  Environmenlal  Policy  Act  and, 
therefore,  the  prepara  ion  of  an 
Environmental  Impact  Statement  is  not 
required. 

This  proposed  rule  i  s  not  a  major  rule 
under  Executive  Orde  •  12291  and  will 
not  have  a  significant  economic  effect 
on  a  substantial  numfa  er  of  small  entities 
under  the  Regdatory  Flexibility  Act  (5 
U.S.C.  601).  Tlie  small  {entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601). 
The  annual  effect  on  t  le  economy  will 
be  less  than  the  thresl  old  required  for  a 
major  rule,  no  major  ii  [crease  in  costs  or 
prices  will  occur,  and  no  significant 
effects  on  competitioni  employment, 
investment,  productivi  ty,  innovation  are 
expected.  This  propos  }d  rule  does  not 
contain  any  recordkee  ping  or 
information  collection  requirements 
requiring  O^ice  of  Ma  lagement  and 
Budget  approval  undei  the  Paperwork 
Reduction  Act  of  1980. 


List  of  Subjects  in  50 

Fish  grant  programs 


(FR 


resources.  Grant  administration,  and 
wildlife. 


PART  80-(  AMENDE!] 


Accordingly,  it  is  proposed 
50  CFR  Part  80  as  follows 

1.  The  Authority  for 
continues  to  read  as  fdllows: 


Authority:  Federal  Aid 
Act  (16  U.S.C.  777i)  and 
Wildlife  Restoration  Act 


Part  80 

Natural 


to  amend 
50  CFR  Part  80 


in  Fish  Restoration 
liederal  Aid  in 
16  U.S.C  669i). 


2.  Part  80  is  amendei  I  by  revising 
5  80.4  to  read  as  follov  's: 

§  80.4    Diversion  of  Hce  we  fees. 

Revenues  from  licer  se  fees  paid  by 
hunters  and  fishermen|  shall  not  be 
diverted  to  purposes  other  than 
administration  of  the  { tate  fish  and 
wildlife  agency. 

(a)  Revenues  from  li  ;ense  fees  paid  by 
hunters  and  fishermen  are  any  revenues 
to  the  State  from  the  si  lie  of  licenses 
issued  by  the  State  coi  iveying  to  a 
person  the  privilege  to  pursue  or  take 
wildlife  or  fish.  For  pui  poses  of  this  rule, 
revenue  is  the  net  income  to  the  State 
after  deducting  reason  ible  vendor  fees 
or  similar  amounts  reti  lined  by  sales 
agents.  License  revenu  es  include  income 
from: 

(1)  General  or  special  licenses, 
permits,  stamps,  tags,  Access  fees  or 


other  requisites  to  hunt,  trap  or  fish  for 
sport,  recreation  or  economic  gain. 

(2)  Sale  of  real  and  personal  property 
acquired  or  produced  with  license 
revenues  including  but  not  limited  to 
minerals,  energy  resources,  timber, 
grazing,  agricultural  crops,  and  animal 
products. 

(3)  Interest,  dividends  or  other  income 
earned  or  receipts  from  licenses  fees. 

(b)  For  purposes  of  this  rule, 
administration  of  the  State  fish  and 
wildlife  agency  includes  only  those 
functions  required  to  manage  the  fish 
and  wildlife  oriented  resources  of  the 
State  for  which  the  agency  has  authority 
under  State  law. 

(c)  A  diversion  of  license  fee  revenues 
occurs  when  any  portion  of  license 
revenues,  or  assets  acquired  with  such 
revenues,  is  used  for  any  purpose  other 
than  the  administration  of  the  State  fish 
and  wildlife  agency. 

(d)  If  a  diversion  of  license  fees 
occurs,  the  State  becomes  ineligible  to 
participate  under  the  pertinent  act  from 
the  date  the  diversion  is  declared  by  the 
Director  until: 

(1)  Adequate  legislative  prohibitions 
are  in  place  to  prevent  further  diversion 
of  license  revenue,  and 

(2)  All  license  revenues  or  assets 
acquired  with  license  revenues  are 
restored,  or  an  amount  equal  to  license 
revenues  diverted  or  the  current  market 
value  of  assets  diverted  (whichever  is 
greater)  is  returned  and  properly 
available  for  use  for  the  administration 
of  the  State  fish  and  wildlife  agency. 

Dated:  August  19, 1965. 
P.  Daniel  Smitli, 

Acting  Deputy  Assistant  Secretary  for  Fish 

and  Wildlife  and  Parks. 

(FR  Doc.  85-29063  Filed  12-6-65:  8:45  am) 

BHJJNO  CODE  4310-SS-ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  655 . 

Atlantic  Mackerel,  Squid,  and 
Butterfisli  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  availability  of  a 
fishery  management  plan  amendment 
and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  Mid-Atlantic  Fishery  Management 
Council  has  submitted  Amendment  2  to 


the  Fishery  Management  Plan  for  the 
Atlantic  Mackerel,  Squid,  and  Butterfish 
Fisheries  for  Secretarial  review  and  is 
requesting  comments  from  the  public. 
Copies  of  the  amendment  may  be 
obtained  from  the  address  below. 

date:  Comments  on  the  plan  should  be 
submitted  on  or  before  February  14, 
1986. 

ADDRESS:  Comments  on  Amendment  2 
should  be  sent  to  Richard  Schaefer, 
Acting  Regional  Director,  National 
Marine  Fisheries  Service,  Northeast 
Regional  Office,  14  Elm  Street, 
Gloucester,  MA  01930.  Clearly  mark, 
"Comments  on  Amendment  2 — Atlantic 
Mackerel,  Squid,  and  Butterfish  Plan", 
on  the  envelope. 

Copies  of  Amendment  2  are  available 
upon  request  from  John  C.  Bryson, 
Executive  Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Salvatore  Testaverde,  Regional  Plan 
Coordinator,  617-281-3600,  ext.  273. 

SUPPLEMENTARY  INFORMATIOfi:  The 

Magnuson  Fishery  Conservation  and 
Management  Act,  as  amended  (16  U.S.C. 
1801  et  seq.],  requires  that  each  regional 
fishery  management  council  submit  any 
fishery  management  plan  or  plan 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Secretary)  for  review  and 
approval  or  disapproval.  The  act  also 
requires  that  the  Secretary,  upon 
receiving  the  plan  or  amendment,  must 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  in  determining  whether  to 
approve  the  plan  or  plan  amendment. 

The  Amendment  proposes  measures 
for  revising  the  fishing  year,  the  foreign 
fishery  bycatch  TALFF  percentages,  the 
Atlantic  mackerel  management  regime, 
the  butterfish  management  regime,  the 
U.S.  vessel  permitting  requirements,  and 
introduces  a  reporting  program. 

Regulations  proposed  by  the  Council 
and  based  on  this  amendment  are 
scheduled  to  be  published  within  30 
days. 

[W  U.S.C.  1001  et  seq.) 

Dated:  December  2, 1985. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Services. 
(FR  Doc.  85-29155  Filed  12-4-85;  4:15  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  International  Cooperation 
and  Development;  Request  for      - 
Proposals 

aoency:  Office  of  International 
Cooperation  and  Development,  USDA. 
action:  Request  for  proposals. 

Puqjose:  The  purpose  of  this  Notice  is  to 
solicit  proposals  from  U.S.  universities 
to  cooperate  with  the  OfHce  of 
International  Cooperation  and 
Development  (OICD)  on  a  program  of 
applied,  operational  research  designed 
to  assist  developing  countries  improve 
the  food  consumption  consequences  for 
their  agricultural  development  projects. 

A  uthority  for  Program:  the  Foreign 
Assistance  Act  of  1961.  (Pub.  L  87-195. 
as  amended). 

Applicable  Regulations:  7  CFR  Part 
3015. 

Tasks  which  may  be  undertaken 
under  the  proposed  cooperative 
agreement  include:  (1)  Identifying, 
testing  and  evaluating  alternative  ways 
of  incorporating  food  consumption  and 
nutrition  concerns  into  the  design, 
implementation  and  evaluation  of 
various  types  of  agricultural  and  rural 
development  projects;  (2)  identifying, 
standardizing  and  writing  case  studies 
on  projects  where  consumption  or 
nutrition  concerns  have  been  or  are 
being  addressed  within  past  or  current 
agricultural  projects;  (3)  developing  and 
testing  low-cost  methods  for  collecting 
data  on  diets  and  other  relevant  food 
related  activities.  To  insure  that  the 
results  are  practical  and  cost  effective, 
these  activities  will  be  undertaken  in 
close  collaboration  with  AID  and 
developing  cotm tries  in  connection  with 
the  development,  implementation  and/ 
or  evaluation  of  their  projects. 
Cooperators  will  also  be  expected  to 
help  disseminate  the  results  of  this 
operations  research  through  technical 
assistance;  the  development  of 
guidelines,  manuals  and  other  training 


materials;  and  through  the  organization 
of  woriishops  and  training  courses  and 
other  networking  activities.  The  present 
intent  is  to  begin  with  agricultural 
research  projects  with  an  on-farm 
component,  and  to  gradually  work  into 
other  types  of  agricultiu-al  projects  as 
funds  become  available  and  as 
experience  and  interest  in  the  work 
grows. 

Sufficient  funds  are  currently 
available  to  cover  only  the  first  or 
plaiming  phase  (approximately  $30,000) 
with  additional  funds  expected  in  FY87. 
Activities  which  are  expected  to  be 
undertaken  during  the  first  phase 
include  identifying  projects  and 
countries  in  which  to  collaborate, 
searching  for  existing  case  study 
material,  preparing  additional  case 
study  material  base  on  related  work 
already  underway,  and  starting  a 
network. 

Requests  for  the  solicitation  package 
should  be  sent  to:  Nutrition  Economics 
Group.  Attention:  Dr.  Patricia  O'Brien- 
Place.  USDA/OICD/TAD.  Room  4300 
Auditors  Building,  Washington.  DC  ~ 
20250. 

Requests  for  the  solicitation  package 
must  be  received  in  writing  by  January 
15. 1986. 

Dated:  December  5, 1985. 
Charle  A.  Rooaey. 

Acting  Chief,  Management  Services. 
(FR  Doc.  85-29081  Filed  12-6-85;  8^45  am) 

BItUNQ  CODE  S410-Oa-« 


COMMISSION  ON  CIVIL  RIGHTS 

Colorado  Advisory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Colorado  Advisory 
Committee  to  the  Commission  will 
convene  at  9:30  a.m.  and  adjourn  at  4:40 
p.m.,  on  January  10, 1986.  at  the  Federal 
Building,  1961  Stout  Street,  Room  236, 
Denver,  Colorado.  The  purpose  of  the 
meeting  is  to  conduct  a  community 
forum  on  Hispanic  education  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Maxine  Kurtz 
or  William  Muldrow,  Acting  Director  of 
the  Rocky  Mountain  Regional  Office  at 


(303)  844-2211.  (TDD  303/844-3031). 
Hearing  impaired  person  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

•  Dated  at  Washington,  DC  December  4, 
1985. 

Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc  85-29069  Piled  12-6-85;  8:45  am} 

MLUNO  COOC  •MB.fll-ll 


North  Oaicota  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  North  Dakota 
Advisory  Committee  to  the  Commission 
will  convene  at  12:30  p.m.  and  adjourn 
at  3:30  p.m.,  on  January  31, 1986,  at  the 
Town  House,  301  Third  Avenue.  North 
Club  II,  Fargo.  North  Dakota.  The 
purpose  of  the  meeting  is  to  review 
ciurent  North  Dakota  civil  rights  issues 
and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Robert  A.  Feder 
or  William  Muldrow,  Acting  Director  of 
the  Rocky  Mountain  Regional  Office  at 
(303)  844-2211.  (TDD  303/844-3031). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  4, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-29070  Filed  12-6-85:  8:45  am] 
WLUNQ  CODE  USS-OMi 
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South  Dakota  Advisory  Commltt— ; 
M««ting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rues  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  thei  South  Dakota 
Advisory  Conunitteei  to  the  Commission 
will  convene  at  11:00  a.m.  and  adjourn 
at  3:30  pjn..  on  |anudry  24, 1986,  at  the 
Downtown  Holiday Jmi.  100  Eighth 
Street.  Embassy  III  Room.  Sioux  Falls, 
South  Dakota.  The  pjirpose  of  the 
meeting  is  to  review  end  approve  a 
brienng  memoranduQi  on  the  Surface 
Transportation  Assistance  Act  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairpen  on,  Francis 
Whitebird  or  Willian  i  Muldrow,  Acting 
Director  of  the  Rock]  Mountain 
Regional  Office  at  (M3)  844-2211,  (TDD 
303/844-3031).  Heari^  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  0f  a  sign  language 
interpreter,  should  cdntact  the  Regional 
Office  at  least  five  (5  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  b !  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington]  DC  December  4. 
19S5. 

Bert  Silver, 

Assistant  Staff  Directoi^or  Regional 
Programs. 

[PR  Doc  85-29071  Filed|l2-6-85: 8:45  ami 

BILLMQ  CODE  OSS-OI-H 


Vlfisconsin  Advisory  Committee; 
Meeting;  Cancailatiqh 

Cancellation 

Notice  is  hereby  gi  ^en,  pursuant  to  the 
provisions  of  the  Rul^s  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commission 
originally  scheduled  for  December  10, 
1985.  convening  at  7:(  0  p.m.  and 
adjourning  at  9:00  p.r  i..  at  the  Madison 
Metropolitan  School  bistrict  545  W. 


Dayton  Street.  Room 


103,  Madison. 


Wisconsin  has  been  ( ancelled 

Dated  at  Washington^DC  December  4. 
1985. 

Bert  Silver. 

Assistant  Staff  Directorf or  Regional 

Programs. 

|FR  Doc  85-29072  Filed 

BNJJtM  COOE  C33S-01-M 


12-a-«5:  8:45  am] 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-502] 

Iron  Construction  Castings  From  the 
People's  Republic  of  CtHna; 
Postponement  of  Final  Antidumping 
Duty  Determination 

aoency:  International  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  Postponement  of  Final 

Antifumping  Duty  Determination. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  respondents  in  this  investigation  to 
postpone  the  final  determination,  as 
permitted  in  section  735(a)(2)(A)  of  the 
Tariff  Act  of  193a  as  amended  (the  Act) 
(19  U.S.C.  1673d(a)(2){A)).  Based  on  this 
request,  we  are  postponing  our  final 
determination  as  to  whether  sales  of 
iron  construction  castings  (construction 
castings]  from  the  People's  Republic  of 
China  (PRC)  have  occurred  at  less  than 
fair  value  until  not  later  than  March  12, 
1986. 

EFFECm^  date:  December  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Lim,  Office  of  investigations. 
Impart  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  telephone  (202)  377-1770. 
SUPPLEMENTARY  INFORMATION:  On  June 
7, 1985,  we  published  a  notice  in  the 
Federal  Register  (50  PR  24014)  that  we 
were  initiating,  under  section  732(b)  of 
the  Act.  (19  U.S.C.  1673a(b)),  an 
antidumping  duty  investigation  to 
determine  whether  construction  castings 
from  the  PRC  were  being,  or  were  likely 
to  be.  sold  at  less  than  fair  value.  On 
June  27, 1985,  the  International  Trade 
Commission  determined  that  there  is  a 
reasonable  indication  that  imports  of 
construction  castings  are  materially 
injuring  a  U.S.  industry.  On  October  28, 
1985,  we  published  a  preliminary 
determination  of  sales  at  less  than  fair 
value  with  respect  to  this  merchandise 
(50  PR  43594).  The  notice  stated  that  if 
the  investigation  proceeded  normally, 
we  would  make  our  final  determination 
by  January  8, 1986.  On  November  15. 
1985.  pursuant  to  section  735(a)(2)(A)  of 
the  Act,  the  respondents  requested  an 
extension  of  the  final  determination  date 
until  not  later  than  135  days  after  the 
date  of  publication  of  the  preliminary 
determination.  The  respondents  are 
qualified  to  make  such  a  request 
because  they  account  for  virtually  all  of 
the  exports  of  the  merchandise.  If 
exporters  who  account  for  a  significant 


portion  of  exports  of  the  merchandise 
under  investigation  properly  request  an 
extension  after  an  affirmative 
preliminary  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  are  granting  the  request 
and  postponing  our  final  determination 
until  not  later  tiian  March  12. 1986. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

The  United  States  International  Trade 
Commission  is  being  advised  of  this 
postponement,  in  accordance  with 
section  735(d)  of  the  Act. 

Comments 

The  antidumping  duty  public  hearing, 
orignally  scheduled  for  November  20, 

1985.  has  been  postponed.  If  requested, 
a  hearing  will  be  held  on  January  10. 

1986,  at  lOKX)  a.m..  in  room  5611, 
Department  of  Commerce,  14th  Street    .-■ 
and  Constitution  Avenue  NW., 
Washington  DC  20230.  All  written  vievirs 
should  be  filed  in  accordance  with  19 
CFR  353.46,  in  room  B099.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230 
and  in  at  least  10  copies,  not  later  than 
January  3. 1986. 

Dated:  November  27. 1985. 

C  Chiistopiier  Parlin. 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  85-29136  Filed  12-6-85: 8:45  am] 

BILLING  cow  361O-0S-H 


SlK>rt  Supply  Review  on  Bright  Nickel- 
Plated  Steel  Strip;  Request  for 
Comments 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  request  for  comments. 

summary:  The  Departinent  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  bright  nickel-plated  steel  strip 
used  in  the  manufacture  of  battery  outer 
case  tops  and  bottoms. 
EFFECTIVE  DATE:  Comments  must  be 
submitted  no  later  than  ten  days  fit>m    , 
publication  of  this  notice. 

ADDRESS:  Send  all  comments  to  Joseph 
A.  Spetrini,  Director,  Office  of 
Agreements  Compliance,  Import 
Administratimi,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave. 
NW,  Washington,  DC  20230,  Room  3099. 
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FOR  FUflTHEII  INFORMATION  CONTACT. 

Holly  A.  Kuga,  Office  of  Agreements 
Compliance,  Import  Administration,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Ave.  NW,  Washington,  DC 
20230.  Room  3709,  (202)  377-1102, 
SUPPLEMENTARY  INFORMATION: 

Paragraph  8  of  the  U.S.-]apan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  "  *  *  •  determines  that 
because  of  abnormal  supply  or  demand 
factors,  the  United  States  steel  industry 
will  be  unable  to  meet  demand  in  the 
United  States  of  America  for  a 
particular  category  or  sub-category 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors],  an  additional  tonnage  shall  be 
allowed  for  such  category  or  sub-     ' 
category.  *  •  *•• 

We  have  received  a  short  supply 
request  for  aluminum-killed  drawing 
quality,  SAE 1008  carbon,  cold-rolled 
steel  strip.  The  material  is  bright  nickel- 
plated  and  highly  polished  on  one  side 
only.  The  dimensions  are  as  follows: 
Thickness:  .008  inch  and  .010  inch; 

-I-  /  —  i)0075  deviation 
Width:  1.^  inch  through  4.384  inch; 

-h/— .005  deviation 
Nickel  Plating  Thickness:  .0001  inch 

minimum  both  sides 

This  product  is  used  in  the 
manufacture  of  battery  outer  case  tops 
and  bottoms. 

Parties  interested  in  commenting  on 
any  of  these  products  should  send 
written  comments  as  soon  as  possible, 
and  no  later  than  ten  days  from 
publication  of  this  notice.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  label  the 
business  proprietary  portion  of  the 
submission  and  also  include  a 
submission  without  proprietary 
information  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099  at  the  above 
address. 
Gilberi  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

December  3, 1985. 

[FR  Doc.  85-29139  Filed  12-ft-86;  8:45  am] 
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[Docket  No.  51194-S194] 

Alaskan  North  Slope  Oil  Study;  Inquiry 

agency:  Office  of  Industrial  Resource 
Administration.  International  Trade 
Administration.  Commerce. 

action:  Request  for  Comments,  Alaskan 
North  Slope  Oil  Study. 

SUMMARY:  Section  126  of  the  Export 
Administration  Amendments  Act  of  1985 
requires  that  the  President  undertake  a 
comprehensive  review  of  issues 
concerning:  (1]  Possible  changes  in  the 
existing  incentives  to  produce  crude  oil 
from  the  North  Slope  of  Alaska;  and  (2) 
possible  changes  in  the  existing 
distribution  of  crude  oil  from  the  North 
Slope  of  Alaska  and  the  appropriateness 
of  continuing  existing  controls.  The 
Department  of  Commerce  has  been 
designated  by  the  President  to 
coordinate  and  prepare  this  review.  This 
notice  is  to  solicit  comments  from 
interested  parties  to  assist  the 
Department  in  preparing  the  review. 

date:  Comments  must  be  submitted  on 
or  before  January  23, 1986. 
ADDRESSES:  Send  written  comments  to 
Mr.  Rodney  A.  Joseph,  Acting  Manager, 
Short  Supply  Program.  Room  3875, 
Office  of  Industrial  Resource 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  public  comments  may  be 
inspected  at  the  Freedom  of  Information 
Records  Inspection  Facility, 
International  Trade  Administration, 
Room  4104,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rodney  Joseph,  Acting  Manager, 
Short  Supply  Program,  Telephone 
Number:  (^02]  377-3984. 

SUPPLEMENTARY  INFORMATION:  On  July 

12. 1985,  the  President  signed  the  Export 
Administration  Amendments  Act  of  1985 
(Amendments]  which  extended  and 
amended  the  Export  Administration  Act 
of  1979  (EEA). 

Section  126(a]  of  the  Amendments 
requires  that  the  President  undertake  a 
comprehensive  review  of  issues 
concerning  (1)  possible  changes  in  the 
existing  incentives  to  produce  crude  oil 
from  the  North  Slope  of  Alaska 
(including  changes  in  Federal  and  State 
taxation,  pipeline  tariffs  and  Federal 
leasing  policies;  and  (2)  possible 
changes  in  the  existing  distribution  of 


crude  oil  from  the  North  Slope  of  Alaska 
(including  changes  in  export  restrictions 
which  would  permit  exports  at  free 
market  levels  and  at  levels  of  50,000 
barrels  per  day,  100,000  barrels  per  day, 
200,000  barrels  per  day,  and  500,000 
barrels  per  day]  and  the  appropriateness 
of  continuing  existing  controls. 

The  Amendments  further  state  that 
such  review  shall  include,  but  not  be 
limited  to,  a  study  of: 

(A]  The  effect  of  such  changes  on  the 
energy  and  national  security  of  the 
United  States  and  its  allies: 

(B]  The  role  of  such  changes  in  United 
States  foreign  policymaking,  including 
international  energy  policymaking; 

(C]  The  impact  of  such  changes  on 
employment  levels  in  the  maritime 
indusfry,  the  oil  industry,  and  other 
industries; 

(D]  The  impact  of  such  changes  on  the 
refiners  and  on  consumers; 

(E]  The  impact  of  such  changes  on  the 
revenues  and  the  expenditures  of  the 
Federal  Government  and  the 
Government  of  Alaska; 

(F]  The  effect  of  such  changes  on 
incentives  for  oil  and  gas  exploration 
and  development  in  the  United  States, 
and 

(G]  The  effect  of  such  changes  on  the 
overall  trade  deficit  of  the  United  States 
and  the  trade  deficit  of  the  United  States 
with  respect  to  particular  countries, 
including  the  effect  of  such  changes  on 
trade  barriers  of  other  countries. 

The  Amendments  further  direct  the 
President  to  develop,  after  consulting 
with  appropriate  State,  Federal,  and 
Congressional  officials  and  other 
persons,  findings,  options,  and 
recommendations  regarding  the 
production  and  distribution  of  crude  oil 
from  the  North  Slope  of  Alaska,  and  to 
submit  them  to  the  Congress  no  later 
than  April  12, 1986. 

The  Department  of  Commerce  is 
coordinating  this  study.  This  notice  is 
published  to  provide  all  interested 
parties  with  the  opportunity  to  submit 
comments  to  the  Department  of 
Commerce  for  consideration  in  the  study 
process. 

Public  Comments  Invited 

The  Department  of  Commerce  is 
soliciting  comments  from  the  general 
public,  especially  from  interested  parties 
in  the  maritime  industry,  the  oil 
industry,  consumer  groups, 
environmental  groups,  foreign 
governments,  and  all  other  industries. 
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epartment  of 
23, 1986. 
racy  and 
I  comments  are 
lents  (three  (3) 


groups  or  individuals  likely  to  be 
affected  by  any  chanie  in  existing  law 
governing  incentives  tnd  distribution  of 
crude  oil  from  the  No  1h  Slope  of 
Alaska. 

Interested  parties  are  invited  to 
submit  written  commi  mts,  opinions, 
data,  information  or  t  dvice  with  respect 
to  the  study  to  the  Shprt  Supply 
Program.  Office  of  Industrial  Resource 
Administration.  U.S.  I 
Commerce  by  Januar 

In  the  interest  of  ac 
completeness,  writte 
preferred.  Written  co^ 
copies)  should  be  sent  to  the  address 
indicated  in  the  addr^s  section  above. 
Oral  comments  should  be  directed  to 
Rodney  A.  Joseph.  OI^  (202)  377-3984. 
If  oral  comments  are  Received,  the 
Department  of  Commerce  official 
receiving  such  commants  will  prepare  a 
memorandum  summafizing  the 
sul>stance  of  the  com^ients  and 
identifying  the  indivi(^ual  making  the 
comments,  as  well  as  Ithe  person  on 
whose  behalf  they  purport  to  be  made. 
All  such  memoranda  will  be  placed  in 
the  public  rulemaking!  docket  and  will  be 
available  for  public  raview  and  copying. 

Written  comments  f  ccompanies  by  a 
request  that  part  or  all  of  the  material 
contained  be  treated  confidentially  will 
not  be  considered  in  qeveloping  the 
study.  Such  comment^  and  materials 
will  be  returned  to  th^  submitter. 

Communications  fr^m  agencies  of  the 
United  States  Goveminent  or  foreign 
governments  will  not  pe  made  available 
for  public  inspection.  The  public  docket 
concerning  this  study  ivill  be  maintained 
in  the  International  Tiade 
Administration's  Free  lorn  of 
Information  Records  mspection  Facility, 
at  the  address  indicated  in  the  address 
section  above.  Records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  regulations  publi^ed 
in  Part  4  of  Title  15  ofjthe  Code  of 
Federal  Regulations.  Information 
pertaining  to  the  Inspection  and  copying 
of  records  may  be  obt  ained  from  Ms. 
Patricia  L  Mann,  Inte  national  Trade 
Administration's  Free  iom  of 
Information  Officer,  a  I  the  Records 
Inspection  Facility  ad  Iress  provided 
above  or  by  calling  (2i  12)  377-3031. 

Dated:  December  3,  ISflS. 
|ohn  A.  Ridiards. 

Director  Office  of  Indus^ial  Resource 

A  dministration. 

(FR  Doc.  85-29068  Filed  ^2-6-8%  8:45  am) 
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COMMITTEE  FpR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  an  Import  Umit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in 
Guatenuila  Under  a  New  Bilateral 
Agreement 

December  3, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  9. 
1985.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  Guatemala  have  exchanged 
diplomatic  notes  on  a  new  bilateral 
agreement  concerning  trade  in  certain 
cotton  textiles,  produced  or 
manufactured  in  Guatemala.  The 
agreement  establishes  a  specific  limit  of 
5,050,000  square  yards  for  Category  310/ 
318,  exported  during  the  first  agreement 
year  which  began  on  January  1. 1985  and 
extends  through  December  31, 1985.  In 
the  directive  to  the  Commissioner  of 
Customs  which  follows  this  notice,  the 
new  limit  is  established  and  charges  are 
provided  for  imports  exported  during 
period  which  began  on  January  1, 1985 
and  extends  through  September  30, 1985. 
As  the  data  become  available,  further 
charges  will  be  made. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 

Ronald  L  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textiles  Agreements, 

December  3, 1985 

Committse  for  tiie  Implemenlaliaa  of  Texiila 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C  20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854],  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  extended  on  December  15. 1977  and 
December  22. 19B1;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  December  9. 1985, 
entry  into  the  United  States  for  consumption    . 
and  withdrawal  from  warehouse  lot 
consumption  of  cotton  textile  products  in 
Category  310/318,  produced  or  manufactured 
in  Guatemala  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1985  and  extends  through  Deceml>er  31. 
1985,  in  excess  of  5.050,000  square  yards.' 

Textile  products  in  Category  310/318  which 
have  been  exported  to  the  United  States  prior 
to  January  1, 1985  shall  not  be  subject  to  this    ' 
directive. 

Textile  products  in  Category  310/318  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

The  restraint  limit  set  forth  above  is 
subject  to  adjustment  pursuant  to  the 
provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Guatemala  which  provide  that 
under  certain  circumstances,  the  specific  limit 
may  be  increased  during  an  agreement  year 
by  the  application  of  carryout  and 
carryforward.  Any  appropriate  future 
adjustments  under  the  bilateral  agreement 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  Decemt>er  13, 1982  (47 
FR  55709),  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924),  December     . 
14. 1983,  (48  FR  55607).  December  30. 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28, 
1964  (49  FR  26622).  July  16,  1984  (49  FR  28754), 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 


'  The  limit  haa  not  lieen  adjusted  to  reflect  any 
imports  exported  after  tlecember  31. 1964.  Imports 
during  the  period  |anuary  1. 1985  throu^  Septeml>ef 
3a  1985  have  amounted  to  15,097  in  Category  310 
and  664.951  square  yards  in  Category  318. 
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Comminianer  of  CustooM  should  congtrue 

entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 


Requesting  Public  Comment  on 
BHstersl  Textne  Consuitetione  WHti  ttie 
Government  of  Malaysia  to  Review 
Trade  in  Category  641 

December  3, 1985 

On  November  1, 1985,  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
Malaysia  with  respect  to  Category  641 
(women's,  girls'  and  infants'  blouses  and 
shirts  of  man-made  fibers).  This  request 
was  made  on  the  basis  of  the  agreement 
between  the  Governments  of  the  United 
States  and  Malaysia  relating  to  trade  in 
cotton,  wool  and  man-made  fiber  textile 
products,  effected  by  exchange  of  notes 
dated  July  1  and  11, 1985.  The  agreement 
provides  for  consultations  when  the 
orderly  development  of  trade  between 
the  two  countries  may  be  impeded  by 
imports  due  to  market  disruption,  or  the 
threat  thereof. 

Agreement  has  been  reached  on  a 
mutually  satisfactory  limit  for  this 
category  in  consultations  held  the  week 
of  November  18, 1985  between  the 
Governments  of  the  United  States  and 
Malaysia.  The  new  limit  will  be 
published  when  the  necessary  notes 
have  been  exchanged  between  the  two 
governments. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44762).  and  in  Statistical 
Headnote  5,  Schedule  3  of  ttie  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-29074  Filed  12-d-85:  8:45  am] 
BIUJNQ  COOe  3510-OR-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  Yoric  Futures  Exchange  and 
Intermarfcet  Clearing  Corp.;  Transfer  of 
Clearing  Functions 

agency:  Commodity  Futures  Trading 

Commission. 

ACTtON:  Extension  of  Comment  Period 

8UINMART:  On  October  29. 1985.  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  notice  of 
proposed  rule  charges  of  the  New  Yoric 
Futures  Exchange  ("NYFE")  and  the 
Intermarket  Clearing  Corporation 
("ICCn  which  would  effect  the  transfer 
of  the  clearing  functions  for  trades 
executed  on  NYFE  from  the  New  York 
Futures  Clearing  Corporation  to  ICC  (50 
FR  43764).  The  Commission  sought  the 
comments  of  interested  persons  for  Its 
consideration  of  the  proposed  rule 
changes. 

In  a  letter  dated  November  29. 1985. 
the  Board  of  Trade  Clearing  Corporation 
("BTCC")  requested  that  the  conunent 
period  be  extended  for  a  thirty  day 
period  so  the  BTCC  can  fully  review  the 
supporting  documentation  for  the 
proposal.  In  order  to  ensure  that  all 
interested  parties  have  an  opportunity  to 
submit  comments,  the  Commission  has 
determined  to  extend  the  comment 
period. 

DATES:  Accordingly,  notice  is  hereby 
given  that  all  comments  on  the  proposal 
for  NYFE  to  transfer  its  clearing 
functions  to  ICC  must  be  submitted  by 
December  18, 1985. 

FOR  FURTHER  INFORMATtON  CONTACT: 

John  C.  Lawton,  Esq.,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW..  Washington,  DC  20581. 
(202)  254-8955. 

Issued  in  Washington.  DC,  on  December  5, 
1985  by  the  Commission. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 
(FR  Doc.  85-29291  Filed  12-6-85;  8:45  am] 

BILUNG  COOe  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Public  Information  Collection 
Requirement  Sulunltted  toOMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 


A^  (44  U.S.C,  Chapter  35).  Each  entry 
contains  the  foUowring  information:  (1) 
Type  of  SubmissicHi;  (2)  Title  of 
Information  Cdiection  and  Form 
Number  if  ap{^icable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  informatioB  collected;  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  numba-  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whore  comotenls  regarding  the 
information  collection  are  to  be 
forwarded;  and  [9>]  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Revision 

DoD  far  supplements  Part  27  and 
related  clauses  in  Pari  52.227. 

Information  principally  concerns 
certain  data  required  to  support 
contractor's  right  to  limit  or  restrict  the 
use  of  certain  technical  data  or 
software. 

Reporting  is  required  to  determine 
what  technical  data  or  software  to  be 
utilized  in  performance  under  a  contract 
will  be  subject  to  limited/restricted 
rights  and  to  require  the  maintenance  of 
records  supporting  contractors  limiting 
or  restricting  the  government's  right  to 
use  such  technical  data  or  software. 

Businesses  or  others  for  profit/ small 
business  or  organiEations. 

Responses:  16,560 
Burden  hours:  1,256,100 

addresses:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503, 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  VA  22202-4302.  telephone 
(202)  746-0933. 

supplementary  information:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Fred  J. 
Kohout.  ODASD(P)CPA,  Room  3D116. 
Pentagon.  Washington.  DC  20301-8000. 
telephone  (202)  697-8334. 

Dated:  December  4, 1985. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  65-29166  Filed  12-6-85:  8:45  am] 
BILUMO  COOE  MW-OMI 


DoD  Advisory  Group  on  Electron 
Devices;  Meeting 

SUMMMVY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 


BEST  COPY  AVAILABLE 
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DATE  The  meeting  i  rill  be  held  at  090a 
Tuesday,  7  January  [986. 

AOORESS:  The  meettig  will  be  held  at 
Palisades  Institute  fbr  Research 
Services,  Inc.,  201  Varick  Street,  New 
York.  I^  10014.        ' 

RW  FUKTHCR  INFOMMTKNH  CONTACT: 

David  Slater,  AGED  Secretariat  201 
Varick  Street.  New  york  10014. 

SUPPLaiENTARY  INFbRMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Ai  Ivanced  Research 
Projects  Agency  anc  the  Military 
Departments  with  te  chnical  advice  on 
the  conduct  of  econc  mical  and  effective 
research  and  develo  }ment  programs  in 
the  area  of  electron  levices. 

The  AGED  meetin  g  will  be  limited  to 
review  of  research  a  nd  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 


meeting  will  include 
Radiation  Hardened 


programs  on 
Devices, 


Microwave  Tubes,  Displays  and  Lasers. 
The  rfeview  will  incltde  details  of 
classified  defense  pnograms  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-463.  as  aniended.  (5  U.S.C. 


(1982)),  it  has  been 
Advisory  Group 


App.  II  section  10(d) 

determined  that  this 

meeting  concerns  matters  listed  in  5 

U.S.G  552b{c)(l)  (191 12),  and  that 

accordingly,  this  mei  sting  will  be  closed 

to  the  publia 

Dated:  December  3.  ^985. 
Patrida  H.  Means. 

OSD  Federal  Register  I  iaison  Officer. 
Department  of  Defense 

[FR  Doc.  85-29164  Fileij  12-6-85:  8:45  ami 

MUMG  COOC  M10-01-M 


Defense  Science 
Small  ICBMs 
Meetings 


action:  Notice  of  adjirisory  committee 
meetings. 


Board 
Peaceleeper 


Task  Force  on 
Sub-Group; 


SUMfaARY:  The  Defei  se  Science  Board 
Peacekeeper  Sub-Gr  >up  of  the  Task 
Force  on  Small  ICBK  s  will  meet  in 
closed  session  on  De  cember  9  and  16, 
1985  at  Norton  Air  F  )rce  Base, 
California. 

The  mission  of  thej  Defense  Science 
Board  is  to  advise  thie  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Researcl  and  Engineering 
on  scientific  and  tactical  matters  as 
they  affect  the  perce  ved  needs  of  the 
Department  of  Defer  se.  At  this  meeting 
the  Sub-Group  will  r^eive  classified 
briefings  on  ICBMs. 


In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92-463,  as  amended  (5  U.S.C. 
App.  n.  (1962)).  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982).  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 

This  notice  is  being  published  less 
than  15  days  in  advance  because  the 
Sub-Group  was  just  formed  and  tasked 
to  present  a  report  to  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering  by  December  17, 1985. 
Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[PR  Doc  85-29165  Filed  12-6-85:  8:45  amj 

aajJNO  CODE  M10-01-II 


DefMirtment  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

December  4. 1965. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Enhanced  Joint 
Tactical  Information  Distribution 
System  will  meet  at  the  Pentagon, 
Washington,  DC  on  December  10-11, 
1985,  8:30  a.m.  to  5:00  p.m.  on  both  days. 

The  purpose  of  the  meeting  will  be  to 
review  the  Enhanced  Joint  Tactical 
Information  Distribution  System  and 
alternative  systems  from  a  cost, 
performance,  and  requirements 
perspective. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  85-29198  Filed  12-6-85:  8:45  am] 

BILUNQ  CODE  M10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

December  3, 1985. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Unmanned 
Reconnaissance  Vehicles  will  meet 
December  16-17. 1985,  from  9:00  a.m.  to 
5:00  p.m.  each  day  at  the  Pentagon, 
Washington,  DC,  Room  5E>982. 

The  purpose  of  this  meeting  is  to 
receive  briefings  on  and  to  advise  the 
Deputy  Chief  of  Staff  for  Research, 
Development  and  Acquisition  on 
existing  and  potential  programs  to  field 


an  unmanned  tactical  reconnaissance 
system. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed  - 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  85-29199  Filed  12-6-85:  8:45  amj 

BILUNO  COOC  M10-01-M 


Department  of  the  Navy 

Performance  of  Commercial  Activities; 
Announcement  of  Program  Cost 
Studies 

The  Department  of  the  Navy  intends 
to  conduct  OMB  Circular  A-76  (48  FR 
37110,  August  16, 1983)  cost  studies  of 
various  functions  at  the  Naval  Station, 
New  York,  commencing  9  January  1996. 
The  cost  study  process  is  a  rigorous, 
time-consuming  procedure  and, 
depending  upon  the  size  of  the  functions 
involved,  can  take  several  months  to 
several  years  to  complete.  Since  the 
studies  have  not  yet  begun, 
specifications  have  not  yet  been 
prepared.  When  bids/proposals  are 
desired,  appropriate  advertisements  will 
be  placed.  No  consolidated  bidders'  list 
is  being  maintained. 

BOQ/BEQ  Management  (G901) 
Custodial  Service  (S709) 
Insect  and  Rodent  Control  (S710) 
Motor  Vehicle  Operation  (S716) 
Motor  Vehicle  Maintenance  (S717) 
Electrical  Plants  and  Systems  (S725) 
Heating  Plants  and  Systems  (S726) 
Sewage,  waste  plants  and  Systems 

(S728) 
Air  Conditioning  and  Refrigeration 

Plants  (S72g) 
Other  Services  and  Utilities  (S730) 
Storage  and  Warehousing  (T801) 
Operation  of  Bulk  Liquid  Storage  (T805) 
Administrative  Telephone  Service 

(T809) 
Data  Processing  Services  (W824) 
Buildings  and  Structures  (Non-Family 

Housing)  (Z992) 
Water  Transportation  Services  (T811) 

Dated:  November  22, 1985. 
T.  H.  Upton. 

Capt.  SC,  USN,  Head  Commercial/Retail 
Activities  Branch,  Chief  of  Naval  Operations. 
[FR  Doc.  85-28781  Filed  12-6-85;  8:45  am) 
BHJJMO  CODE  M10-AE-M 


Fedend  Reyatw  /  Vol-  50.  No.  236  /  Monday.  December  9.  19K  /  Notices 


50193 


DEPARTMENT  OF  EMERGY 

AnnounceiMfit  of  AvaHabiltty  of  HmI 
Environmental  Impact  Statameet; 
Remedial  Actions  at  ttte  Former 
Vanadium  Corp.  of  America  Uranium 
Min  SKe;  Ourango,  La  Plata  County,  CO 

agency:  U.S.  Department  of  Energy. 
action:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  has  prepared  a  final 
Environmental  Impact  Statement  (DOE/ 
EIS-OlllF)  on  the  proposed  remedial 
action  at  the  inactive  uraniimi  milling 
site  located  in  Durango,  La  Plata 
County,  Colorado.  The  EIS  is  being 
distributed  to  the  public.  DOE  will  issue 
a  Record  of  Decision  no  sooner  than  30 
days  after  publication  of  this  notice. 

Background 

On  November  8, 1978,  the  Uranium 
Mill  Tailings  Radiation  Control  Act 
(UMTRCA).  Pub.  L.  95-604.  was  enacted 
in  order  to  address  a  Congressional 
finding  that  uranium  mill  tailings  located 
at  inactive  processing  sites  may  pose  a 
potential  health  hazard  to  the  public.  On 
November  8, 1979,  DOE  designated  22 
inactive  processing  sites  for  remedial 
action  under  Title  I  of  UMTRCA. 
including  the  inactive  uranium  mill 
tailings  site  at  Durango,  Colorado  (44  FR 
74892). 

UMTRCA  charges  the  Environmental 
Protection  Agency  {EPA)  with  the 
responsibiUty  for  promulgating  remedial 
action  standards  for  inactive  uranium 
mill  sites.  The  purpose  of  these 
standards  is  to  jH-otect  the  public  health 
and  safety  and  the  environment  from 
radiological  and  nonradiological 
hazards  associated  with  residual 
radioactive  materials  at  the  sites.  The 
final  standards  (40  CFR  Part  192)  were 
promulgated  on  January  5, 1983.  and 
became  effective  on  March  7. 1983.  The 
DOE  has  proposed  a  plan  of  remedial 
action  that  will  satisfy  the  EPA 
standards. 

Under  UMTRCA.  the  DOE  and  the 
State  of  Colorado  entered  into  a 
cooperative  agreement  effective  October 
19, 1981.  for  remedial  action  at  the 
Durango  site  and  eight  other  sites. 
Under  the  agreement  the  State  of 
Colorado  must  concur  with  the  remedial 
action  plan  to  be  developed  for  the 
Durango  site.  The  DOE  and  the  State  of 
Colorado  will  share  the  costs  of 
remedial  action. 

Project  Description 

The  fbnner  Vanadium  Corporation  of 
America  site  is  located  on  the  southwest 
edge  of  the  City  of  Durango,  La  Plata 
County,  in  southwest  Colorado.  The  mill 


processed  vanadium,  and  later  uranium 
which  was  sold  to  the  Federal 
Covenunent  Production  ceased  in  1963 
when  the  mill  was  shut  do«vQ 
permanently.  In  1977,  the  site  was 
purchased  by  Ranchers  Exploration  and 
Development  Corporation  which  was 
subsequently  acquired  by  Heda  Miniog 
Company  in  1984. 

The  Durango  site  includes  two  tailings 
piles  against  the  side  of  Smelter 
Mountain.  The  large  pile  contains  about 
1.23a000  tons  of  tailings,  covers  14 
acres,  and  is  about  230  feet  high.  The 
smaller  pile  contains  about  325.000  tons 
of  tailings,  covers  seven  acres,  and  is 
about  90  feet  high.  Other  contaminated 
materials  are  present  on  the  mill  site, 
ore  storage  area,  and  raffinate  ponds 
area.  In  addition  to  the  on-site 
contamination,  approximately  137  off- 
site  properties  in  the  vicinity  may  be 
contaminated  by  tailings  that  have  been 
removed  from  the  Durango  site. 

Preferred  Alternative 

The  prefered  alternative  (Alternative 
3  in  the  final  EIS)  is  to  relocate  the 
tailings  tmd  other  contaminated 
materials  to  the  Bodo  Canyon  disposal 
site  approximately  3.5  road  miles 
southwest  of  the  Durango  mill  site.  The 
tailings  and  other  contaminated  material 
at  the  Durango  site  would  be  excavated 
and  transported  to  the  Bodo  Canyon  site 
either  by  truck  or  conveyor  along  with 
contaminated  materials  from  the  vicinity 
properties.  The  tailings  and  other 
materials  would  be  placed  in  an 
embankment  constructed  partially 
below  grade  and  compacted.  The 
tailings  and  other  material  would  be 
contoured  to  a  nearly  level  top  (0.5  to  1.0 
percent  sloped  A  five-foot-thick 
comp£u:ted  clay  cover  would  be  . 

constructed  over  the  pile  to  inhibit 
radon  emanation  and  water  infiltration 
to  assure  compliance  with  EPA 
standards.  A  two-foot-thick  layer  of 
rock  would  be  added  to  protect  the  site 
from  erosion  forces,  penetration  by 
plants  and  animals,  and  inadvertent 
human  intrusion. 

Four  alternatives  to  the  preferred 
alternative  were  analyzed  in  the  EIS. 
These  included:  (1)  No  action;  (2) 
stabilization  of  the  waste  in  place  at  the 
Durango  site:  (3)  stabilization  of  the 
waste  at  the  Long  Hollow  disposal  site 
approximately  11  road  miles  southwest 
of  Durango  (alternative  4  in  the  EIS): 
and  (4)  reprcK^essing  the  tailings  and 
stabilization  of  the  waste  at  the  Long 
Hollow  site  (alternative  5  in  the  EIS). 

Single  Copies  of  the  EIS  are  available 
from:  John  Tliemelis,  UMTRA  Project 
Manager,  U.S.  Department  of  Energy. 
UMTRA  Project  Office.  5301  Central 


Avenue.  N.E.,  Suite  1700.  Albuquerque, 
New  Mexico  87108  (505)  644-3041. 

FOR  FURTHER  INFORMATION.  CONTACT: 

Robert  J.  Stem,  Director,  Office  of 
Environmental  Guidance  EH-23,  ORice 
of  the  Assistant  Secretary  for 
Environment.  Safety,  and  Health,  Room 
3G092  Forrestal  Building,  U.S. 
Department  of  Energy.  Washington.  DC 
20585  (202)  252-4800 

Issued  at  Washington,  DC  December  3, 
1985. 
William  A.' 


Assistant  Secretary,  Environment,  Safety,  and 
Health 

(FR  Doc  85-29168  Filed  12-6-65;  8:45  am] 

BtLUNO  COOE  •4S0-01-M 


Bonneville  Power  Administration 

Intent  To  Prefiare  an  Environmental 
impact  Statenwiit.  Scoping  Meetings; 
Invitation  to  Comment  on  New  Energy- 
Efficient  Homes 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 

action:  Notice  of  Intent  to  Prepare 
Environmental  Impact  Statement  (EIS), 
Notice  of  Scoping  Meetings,  and 
Invitation  to  Comment. 

summary:  BPA  has  been  operating 
various  demonstration  programs  to 
encourage  the  construction  of  new 
enetgy-efficient  homes  which  meet  the 
Model  Conservation  Standards  (MCS) 
developed  by  the  Northwest  Power 
Planning  Council  (Council).  BPA  is  now 
developing  an  incentive  program  to 
further  construction  of  dwelling  that 
meet  the  MCS.  The  key  environmental 
issue  in  ail  these  new  homes  programs  is 
indoor  air  quality. 

One  method  for  gaining  energy- 
efficiency  is  to  eliminate  the  pathways 
through  which  cold  air  leaks  into  a  home 
or  warm  air  leaks  out.  But  when  these 
padrways  are  reduced  or  eliminated,  it 
is  likely  that  concentrations  of  indoor    .- 
air  pollutants  will  increase.  To  date, 
BPA  has  mitigated  this  effect  by  making 
the  installation  of  air-to-air  heat 
exchangers  a  requirement  of  its  new 
homes  programs.  The  provision  of 
mechanical  ventilation  allows  tightly 
built  homes  to  have  about  the  same  air 
changes  as  recently  construced  homes 
which  do  not  necessarily  have  enei^gy- 
efficient  features.  But  air-to-air  heat 
exchangers  may  not  be  the  most 
practical  means  for  assuring  acceptable 
indoor  air  quality  in  new  energy- 
efficient  hones.  BPA  proposes  to 
examine  and  analyze  various  options  for 
handling  indoor  air  quality  of  homes 
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built  to  meet  the  ^  (CS  ir  an  EIS  on  New 
Energy-Efficient  Homes. 

More  specifically,  in  this  EIS  BPA  will 
analyze  the  effects  on  indoor  air  quality 
of  building  homes  that  meet  the  MCS, 
and  the  e^ectiveness  and  practicality  of 
different  strategies  for  mitigating  these 
effects.  In  additio*.  other  environmental 
effects  will  be  exapmined  that  might  be 
associated  with  biilding  new  homes 
that  meet  the  MCS.  The  electric  energy 
savings  to  be  gained  or  lost  through 
alternative  strategies  for  mitigating 
indoor  air  quality  pffects  will  be 
compared  to  supplying  that  same 
amount  of  energy  through  electric 
generating  resourqes  such  as  a  coal 
plant  j 

Preparation  of  tliis  EIS  will  help  BPA 
to  choose  a  cost-effective  strategy, 
acceptable  to  hotH  builders  and 
consumers,  for  avoiding  or  minimizing 
possible  environmiental  harm  from 
energy-saving  features  that  are  built  into 
new  energy-efficient  homes.  The 
analyses  in  this  EIB  will  also  aid 
government  jurisdictions  in  their 
deliberations  abodt  whether  to 
incorporate  the  MCS  into  their  building 
codes.  (The  Counqil  has  recommended 
that  BPA  impose  ai  surcharge  on  the 
wholesale  electric, rates  charged  to  the 
utilities  in  those  jirisdictions  where  the 
MCS  is  not  being  implemented,  either  as 
a  building  code  or|as  a  utility 
conservation  progtam.) 

Suggestions  andl  comments  on  the 
scope  of  the  EIS  aie  invited,  especially 
in  regard  to  environmental  effects  that 
should  be  considefed  and  alternative 
strategies  for  mitidating  possible  indoor 
air  quality  effects. 

QS  Scoping  Meet]  igs 

Three  public  me  stings 


the  EIS  will  be  hel  1 
the  location  listed 


on  the  scope  of 
on  the  dates  and  at 
lelow: 


Tuesday.  January 

Ballroom  A,  Cavai^augh 
Park.  W.  303  N. 
Washington,  Tii^e: 

For  information 
contact  Mr.  Wayn^ 
Columbia  Area  Miinager 
West  920  Riversidf 
Washington  99201 


Wednesday,  Januc  ry  8, 1986 
Seattle  Center.  Me  peer  Forum,  Room 


Vin  (near  Opera 


1986 

's  Inn  at  the 
iver  Drive,  Spokane. 
:  7:00  p.m. 
about  this  meeting. 
Lee.  Upper 

,  Room  561. 
Avenue,  Spokane. 
509-455-2518. 


House),  Third  North 


and  Mercer,  Sea  ttle.  Washington, 

Time:  7:00  p.m. 

For  information  pibout  this  meeting, 
contact  Mr.  Georg^  Reich.  Acting.  Puget 
Sound  Area  Manafer.  Room  250. 415 
First  Avenue  Nortl  Seattle.  Washington 
98109.  206-442-413  D. 


Friday,  January  10, 1986 

Conference  Room  124.  Federal  Building, 
211  East  7th  Avenue,  Eugene,  Oregon, 
Time:  1:00  p.m. 

For  further  information  about  this 
meeting,  contact  Mr.  Ladd  Sutton, 
Eugene  District  Manager,  Room  206,  211 
East  Seventh  Avenue,  Eugene,  Oregon 
97401,  503-687-6952. 

Written  Comments 

BPA  also  welcomes  written  comments 
on  the  scope  of  the  EIS.  These  comments 
can  focus  both  on  the  issues  that  should 
be  emphasized  in  the  EIS  and  those  that 
should  be  de-emphasized.  Written 
comments  pursuant  to  this  notice  will  be 
accepted  through  January  17. 1986.  Send 
letters  of  comment  to  Mr.  Anthony  R. 
Morrell,  Environmental  Manager, 
Bonneville  Power  Administration,  P.O. 
Box  3621-SJ,  Portland.  Oregon  9720a 

Responsible  Officials 

Mr.  Anthony  R.  Morrell. 
Environmental  Manager,  is  responsible 
for  preparation  of  the  EIS. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  on  the  scope  and  content 
of  the  EIS.  contact  Mr.  Morrell.  503-230- 
5138,  Portland,  Oregon.  For  questions  on 
the  relationship  between  the  EIS  and 
energy-efficient  new  homes  programs, 
contact  Mrs.  Ruth  L.  Love  in  the  Office 
of  Conservation,  503-230-5487,  Portland. 
Oregon.  Oregon  callers  outside  of 
Portland  may  use  the  toll-free  number 
800-452-8429;  callers  in  California. 
Idaho,  Montana,  Nevada,  Utah, 
Washington,  and  Wyoming  may  use 
800-547-6048. 

SUPPLEMENTARY  INFORMATION:  In  1984 
BPA  completed  an  EIS  on  expansion  of 
its  Residential  Weatherization  Program. 
An  analysis  was  done  of  the  effects  on 
indoor  air  quality  and  human  health  of 
adding  such  "tightening"  measures  as 
storm  windows,  caulking, 
weatherstripping.  and  wall  insulation  to 
all  electrically  heated  homes  in  the 
region.  The  alternative  of  not  adding 
these  conservation  measures,  and 
therefore  not  gaining  the  energy  savings 
from  them,  was  compared  to  the 
environmental  effects  of  obtaining  a 
similar  amount  of  energy  from  a  coal  or 
nuclear  plant.  Various  methods  for 
mitigating  indoor  air  quality  effects  were 
also  analyzed,  including  the  cost  of  the 
methods,  and  the  amounts  of  electric 
energy  they  required. 

BPA  proposes  to  follow  a  similar 
strategy  for  its  New  Energy-Efficient 
Homes  EIS.  BPA  will  analyze  the  health 
effects  of  alternative  methods  for 
enhancing  indoor  air  quality  (lAQ)  in 
the  new  electrically  heated  energy- 
efficient  homes  that  are  expected  to  be 


built  in  BPA's  service  territory  in  the 
next  20-40  years.  The  types  of  methods 
for  enhancing  LAQ  include  (1)  avoiding 
materials  and  activities  which  produce 
indoor  air  pollutants,  (2)  sealing  off 
sources  of  indoor  air  pollutants,  and  (3) 
ventilating  polluted  air  to  the  outside 
through  various  techniques  and 
technologies. 

The  feasibility  of  these  three  types  of 
methods,  the  various  techniques  for 
implementing  them,  and  their  likely 
effects  on  electric  energy  conservation 
and  human  health  will  be  analyzed  in 
the  EIS. 

Through  the  EIS  scoping  process  BPA 
would  like  to  receive  suggestions  and 
ideas  in  response  to  the  following 
questions: 

1.  What  other  environmental  effects 
that  might  be  associated  with  new 
energy-efficient  dwellings  should  we 
include  in  the  EIS  besides  those 
pertaining  to  indoor  air  quality  and 
human  health? 

2.  What  strategies  should  we  be 
considering  for  assuring  acceptable 
indoor  air  quality  in  homes  built  to  meet 
the  Model  Conservation  Standards 
besides  that  of  including  air-to-air  heat 
exchangers  in  these  homes? 

3.  BPA  is  promoting  the  construction 
of  new  homes  that  meet  the  MCS 
formulated  by  the  Northwest  Power 
Planning  Council  through  various 
programs  such  as  a  marketing  program 
(Super  GOOD  CENTS),  an  incentive 
program  which  is  being  developed  now 
(most  likely,  financial  incentives  to  be 
added  to  Super  GOOD  CENTS),  and 
through  financial  assistance  to 
governmental  jurisdictions  which 
incorporate  the  MCS  into  their  building 
codes.  The  various  programmatic 
approaches  for  promoting  energy- 
efficient  homes  will  also  be  considered 
in  the  EIS.  Are  there  particular 
programmatic  approaches  that  should 
be  discussed  in  the  EIS? 

4.  What  other  factors  should  be 
discussed  or  considered  for  an  EIS  on 
New  Energy-Efficient  Homes? 

Authority  for  BPA's  development  and 
promotion  of  programs  to  insure  that 
new  dwellings  are  designed  and  built  to 
meet  the  MCS  comes  firom  section  4(f) 
and  section  6(a)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act.  Section  4(f)  directs 
the  Council  to  incorporate  MCS  into  its 
Northwest  Conservation  and  Electric 
Power  Plan  (Plan). 

Section  6(a)  directs  the  BPA 
Administrator  to  give  financial  and 
technical  aid  to  BPA  utility  customers  to 
encourage  maximum  cost-effective 
voluntary  electric  energy  conservation, 
and  to  acquire  such  conservation 
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resources  to  reduce  the  electric  load 
placed  on  BPA  as  the  Administrator 
determines  are  consistent  with  the  Plan 
developed  by  the  Council. 

Related  Documents  Available  from  BPA 

BPA,  "Final  Environmental  Impact 
Statement  The  Expanded  Residential 
Weatherization  Program."  DOE/EIS 
0095F.  Portland.  Oregon,  August  1984. 
BPA,  "Issue  Backgrounder:  Energy- 
Efficient  New  Homes  and  Indoor  Air 
Pollutants."  DOE/BP-467,  July  1985. 

Issued  in  Portland,  Oregon,  on  November 
26,1985. 

Robert  E.  Ratcliffa.      .. 
Acting  Administrator. 
(FR  Doc.  85-29170  Filed  12-6-85;  8:45  am] 

BHJJNQ  COOC  •460-01-M 

Economic  Regtilatory  Administration 
(ERA  Doelcet  No.  85-30-NG] 

Transco  Energy  Marlceting  Co^* 
Application  to  Import  Natural  Gas 
From  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 
achon:  Notice  of  application  for 
blanket  authorization  to  import  natural, 
gas  from  Canada  for  short-term  and  spot 
sales.  ' 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  8, 1985,  of  an  application 
filed  by  Transco  Energy  Marketing 
Company  (TEMCO),  a  subsidiary  of 
Transco  Energy  Company,  for  blanket 
authorization  to  import  from  Canada  up 
to  1  Bcf  of  natural  gas  per  day  and  a 
maximum  of  730  Bcf  for  a  two-year 
period  beginning  on  the  date  of  first 
delivery.  The  gas  would  be  supplied  by 
various  Canadian  suppliers  and 
producer  associations  and  sold  by 
TEMCO  on  a  short-term  or  spot  basis  to 
a  wide  range  of  markets  in  the  United 
States,  including  local  gas  distribution 
companies  and  end-users.  TEMCO 
would  also  act  as  agent  for  its  U.S. ' 
purchaser  clients  and  the  Canadian 
suppliers.  The  specific  terms  of  each 
import  and  sale  would  be  negotiated  on 
an  individual  basis  including  the  price 
and  volumes.  TEMCO  proposes  to  make 
quarterly  reports  to  the  ERA. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 


notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4;30  p.m.,  on  January  8, 1986. 

FOR  FURTHER  INFORMATION: 

N.V.  Breckner,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building.  Room  GA-076, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  252-«482. 
Diana  Stubbs.  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E042, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-6667. 
SUPPUEMENTARY  INFORMATION:  On 
November  8. 1985,  TEMCO  filed  an 
application  for  blanket  authorization  to 
import  up  to  1  Bcf  of  Canadian  natural 
gas  per  day  and  a  maximum  of  730  Bcf 
for  a  two-year  period  beginning  on  the 
date  of  first  delivery,  TEMCO  proposes 
to  import  the  gas  from  various  Canadian 
suppliers  and  producer  associations  and 
to  sell  it  on  a  short-term  or  spot  basis  to 
a  wide  range  of  markets  in  the  United 
States,  including  local  gas  distribution 
companies  and  end-users.  TEMCO  also^ 
would  act  as  agent  for  its  U.S.  purchaser 
clients  and  Canadian  supplier  clients. 
Volumes  sold  in  individual  transactions 
could  range  from  250  Mcf/d  to  250.000 
Mcf/d.  TEMCO  will  file  quarterly 
reports  with  the  ERA  identifying 
numerous  relevant  details  of  each 
transaction. 

In  support  of  its  application,  TEMCO 
anticipates  that  spot  market  transaction 
will  be  for  terms  up  to  two  years,  but 
asserts  that  the  price  in  any  one  contract 
will  probably  not  remain  fixed  for  longer 
than  one  year,  and  in  most  cases  will  be 
adjusted  on  a  monthly  basis  as  required 
by  market  conditions  and  available 
competing  fuels  including  domestic 
natural  gas.  In  addition,  most  of 
ITlMCO's  spot  market  contracts  allow 
either  party  to  terminate  with  relatively 
short  notice  for  any  reason.  The 
intention  is  that  such  arrangements  will 
ensure  competitiveness  of  ^e  gas 
supplied  in  transactions  under  this 
proposal,  and  the  quarterly  reports  of 
each  transaction's  details  will  permit 
verification  that  contract  terms  contain 
sufficient  flexibility  to  remain  price 
competitive. 

According  to  TEMCO,  the 
transactions  it  contemplates  will  utilize 
existing  pipeline  facilities  both  in 
Canada  and  the  United  States.  Because 
no  new  facilities  will  be  constructed  for 
the  proposed  importation,  an  import 
authorization  would  not  be  a  Federal 
action  significantly  a^ecting  the 
environment  within  the  meaning  of  the 


National  Environmental  Policy  Act,  42 
U.S.C.  4321,  et  seq. 

Noting  that  the  requested 
authorization  essentially  duplicates 
certain  existing  authorizations,  TEMCO 
requests  that  its  application  be 
considered  on  an  expedited  basis, 
including  dispensing  with  an 
opportunity  for  additional  comments 
such  as  that  utilized  in  processing 
certain  previous  applications  for  blanket 
authorization.  An  ERA  decision  on  this 
request  will  depend  upon  the  comments 
received. 

This  application  is  one  of  a  number 
received  by  the  ERA  concerning 
purchases  of  imported  gas  for  spot  and 
short-term  blanket  opportunities.  The 
authorization  would  provide  the 
applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term  sales  arrangement  without 
further  regulatory  action.  This 
application  is  similar  to  other  blanket 
imports  the  ERA  has  recently  approved. 

The  decision  on  this  application  will 
be  made  consistent  with  the  Secretary 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  8684,  February  22, 1984). 
The  objective  of  this  policy,  with  its 
strong  emphasis  on  competitive 
arrangements  and  contract  flexibility,  is 
to  free  commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-seller  negotiation. 
Parties  that  may  oppose  this  application 
should  comment  in  their  reponses  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  portest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  v«dio  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
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action  to  be  takenj  on  the  application. 
All  protests,  motic  ms  to  intervene, 
notices  of  intervei  ition,  and  written 
comments  must  m  iet  the  requirements 
that  are  specified  }y  the  Natural  Gas 
Division,  Office  o^  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076-A,  10-23,  Forrestal 
Building,  1000  Ind(  pendence  Avenue 
SW..  Washington.  DC  20585.  They  must 
be  filed  no  later  th  an  4:30  p.m.,  January 

aisea 

The  Adroinistra  or  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procediires  will  be  used  as 
necessary  to  achiove  a  complete 
understanding  of  t|ie  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  prdcedures  be  provided, 
such  as  additional!  written  comments,  an 
oral  presentation,  k  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  Icomments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substaitial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceding,  and{  demonstrate  why  an 
oral  presentation  i^  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearinf  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  f  trial-type  hearing  is 
necessary  for  a  fdl  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERi  ^  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedi  res,  a  final  opinion 


and  order  may  be 
official  record,  inc 
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ssued  based  on  the 
uding  the  application 


and  responses  file<  I  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

• 

A  copy  of  TEMClO'S  application  is 
available  for  inspe  ction  and  copying  in 
the  Natural  Gas  D  vision  Docket  Room, 
GA-076-A,  at  the  ibove  address.  The 
docket  room  is  op<  n  between  the  hours 
of  8:00  a.m.  and  4::  0  p.m.,  Monday 
through  Friday,  ex  :ept  Federal  holidays. 

Issued  in  Washing  on,  D.C.,  on  November 
27. 1985. 

Robert  L  Davies, 

Acting  Director,  Of  fit 
Economic  Regulator]  Adi 
|FR  Doc.  85-29127  Fi 


ife  of  Fuels  Programs, 

'ministration. 
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Carson  Energy,  Inc.;  Exemption 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Order  granting  to  Carson 
Energy,  Inc.,  exemption  from  the 
prohibitions  of  the  Powerplant  and 
industrial  Fuel  Use  Act  of  197& 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978,  42 
U.S.C.  8301  et  seq.  ("FUA"  or  "the  Act"), 
to  Carson  Energy,  Inc.  (Carson  or  "the 
petitioner").  The  permanent 
cogeneration  exemption  permits  the  use 
of  natural  gas  as  the  primary  energy 
source  for  a  43.1  MW  (net,  approximate) 
combined  cycle  cogeneration  facility 
designed  to  produce  electricity  and 
process  steam  at  the  ICE  HAUS II 
facility  located  in  Carson,  California. 
The  final  exemption  order  and  detailed 
information  on  the  proceeding  are 
provided  in  the  suppuementary 
lNR>RMATiON  Section,  below. 

DATES:  The  order  shall  take  effect  on 
February  7, 1988.. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW.,  Room 
lE-190,  Washington.  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m., 
except  Federal  holidays. 

FOR  FURTHER  MFORMATTON  CONTACT: 

George  G.  Blackmore,  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration,  1000  Independence 
Avenue  SW..  Room  GA-045, 
Washington,  DC  20585.  Telephone 
(202)  252-1774. 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue  SW.. 
Washington.  DC  20585.  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  On 
August  12. 1985,  Carson  petitioned  ERA 
under  section  212(c)  of  FUA  and  10  CFR 
503.37  fo-  1  permanent  cogeneration 
exemptio.i  to  permit  the  use  of  natural 
gas  in  43.1  MW  (net,  approximate] 
combined  cycle  cogeneration  facility 
consisting  of  a  gas  turbine  generator,  a 
waste  heat  recovery  steam  generator,  a 
steam  extraction  turbine  generator  and 


ancillary  equipment.  As  all  of  the  net 
annual  generation  of  electric  power  from 
the  unit  will  be  sold  to  Southern 
California  Edison  Company  (Edison), 
the  units  is,  by  definition,  an  electric 
powerplant  under  10  CFR  500.2.  The 
facility  will  produce  approximately 
79,000  pounds  of  high  pressure  steam  per 
hour  ad  24,000  pounds  per  hour  of  low 
pressure  steam  which  will  provide 
thermal  energy  for  an  absorption 
refrigeration  system  at  Mountain  Water 
Ice  Company.  Carson,  California. 
Carson  will  operate  the  facility  . 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  Carsc^n's  certification  to  ERA, 
in  accordance  with  10  CFR  503.37(a)(1), 
that: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility    " 
will  be  less  then  that  which  would 
otherwise  be  consumed  in  the  absence   . 
of  such  cogeneration  facility,  in 
accordance  with  10  CFR  503.37(a)(l)(i): 
and 

2.  The  use  of  a  mixtiu^  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility  will  not  be 
technically  feasible,  in  accordance  with 
10  CFR  50».37(a](l)(ii). 

Procediual  Requirements 

In  accordance  with  the  procedtu*al 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  published  its    , 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  October  3, 1985  (50 
FR  40441),  commencing  a  45-day  public 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing.  The  comment  period  closed  on 
November  18, 1985;  no  comments  were 
received  and  no  hearing  was  requested. 

NEPA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  otjier  relevant  information,  ERA 
has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
environmental  Policy  Act  (NEPA). 


BEST  COPY  AVAILABLE 
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Order  Granting  Permanent  Cogeneration 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding.  EPA  has  determined  that 
Carson  has  satisfled  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA,  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  fo  Carson  to  permit  the  use  of 
natural  gas  as  the  primary  energy  source 
for  its  cogeneration  facility  at  ICE 
HAUS II  in  Carson.  California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federeal  Register. 

Issued  in  Washington,  DC  on  November  29, 
1985 

Robert  L  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
[PR  Doc  85-29128  Filed  12-6-85;  8:45  am] 
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[Docket  No.  ERA-FC-«5-023;  OFF  Cm*  No. 
67047-9284-20-24] 

Sunlaw  Energy  Corp.;  Exemption 

agency:  Economic  Regulatory         ''  -  - 
Administration.  DOE. 
action:  Order  granting  to  Sunlaw 
Energy  Corporation  exemption  from  the 
prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978, 42 
U.S.C.  8301  et  seq.  ("FUA"  or  "the  Act"), 
to  Sunlaw  Energy  Corporation  (Sunlaw 
or  "the  petitioner").  The  permanent 
cogeneration  exemption  permits  the  use 
of  natural  gas  as  the  primary  energy 
source  for  a  49.9  MW  (net.  approximate) 
combined  cycle  cogeneration  facility 
designed  to  produce  electricity  and 
process  steam  at  Sunlaw's  facility 
located  in  Santa  Fe  Springs.  California. 
The  fmal  exemption  order  and  detailed 
information  on  the  proceeding  are 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section,  below. 
DATES:  The  order  shall  take  effect  on 
February  7. 1986. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 


1000  Independence  Avenue  SW.,  Room 
lE-190,  Washington.  DC  20585.  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m., 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
George  G.  Blackmore,  O^ice  of  Fuels 
Programs,  Economic  Regulatory 
Administration.  1000  Independence 
Avenue  SW..  Room  GA-045. 
Washington.  DC  20585.  Telephone 
(202)  252-1774. 
Steven  E.  Ferguson,  Esq..  Office  of 
General  Cotmsel.  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue  SW., 
Washington,  DC  20585.  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  On  July 
18. 1985,  Sunlaw  petitioned  ERA  under 
section  212(c)  of  FUA  and  10  CFR  503.37 
for  a  permanent  cogeneration  exemption 
to  permit  the  use  of  natural  gas  in  a  49.9 
MW  (net,  approximate)  combined  cycle 
cogeneration  facility  consisting  of  a  gas 
turbine  generator,  a  waste  heat  recovery 
steam  generator,  a  steam  extraction 
turbine  generator  and  ancillary 
equipment.  As  all  of  the  net  annual 
generation  of  electric  power  from  the 
unit  will  be  sold  to  Southern  California 
Edison  Company  (Edison),  the  unit  is,  by 
definition,  an  electric  powerplant  under 
10  CFR  500.2.  The  facility  will  produce 
approximately  138.500  pounds  of  steam 
per  hour  which  will  be  sold  to  Speciality 
Paper,  a  paper  mill.  Sunlaw  will  operate 
the  facility. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  Sunlaw's  certification  to  ERA, 
in  accordance  with  10  CFK  503.37(a)(1). 
that: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility 
will  be  less  than  that  which  would 
otherwise  be  consumed  in  the  absence 
of  such  cogeneration  facility,  in 
accofdance  with  10  CFTl  503.73(a)(l)(i); 
and 

2.  The  use  of  a  mixture  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility  will  not  be 
technically  feasible,  in  accordance  with 
10  CFR  503.37(a)(l)(li). 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  August  9, 1985  (50 
FR  32257),  commencing  a  45-day  public 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 


for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing.  The  comment  period  closed  on 
September  23, 1985;  no  comments  were 
received  and  no  hearing  was  requested. 

NEPA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information.  ERA 
has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  I'olicy  Act  (NEPA). 

Order  Granting  Permanent  CogeneratioD 
Exemptioa 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
Sunlaw  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFH  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA,  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  Sunlaw  to'permit  the  use 
of  natural  gas  as  the  primary  energy 
source  for  its  cogeneration  facility  in 
Santa  Fe  Springs,  California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  DC  on  November  29, 
1985. 
Rol>ert  L.  Da  vies. 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  85-29129  Filed  12-&-85;  8:45  Sm| 
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[Docket  No.  ERA-CAE-86-18:  OFP  Case  No. 
64012-929S-23-24] 

Klondike  Equity  Enterprises,  Inc.; 
Acception  of  Petition  for  Exemption 
and  AvailabHity  of  Certification 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  by  Klondike  Equity 
Enterprises,  Inc. 

summary:  On  October  28, 1985, 
Klondike  Equity  Enterprises,  Inc.  (KEE), 
filed  a  petiton  with  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  requesting 
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a  permanent  cogenerktion  exemption  for 
a  proposed  electric  pcwerplant  to  be 
located  at  its  Klondilqe  V  facility  in 
Santa  Ana,  California,  from  the 
prohibitions  of  Title  Q  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42  ' 
U.S.C.  8301  et  seq.]  ("FUA"  or  "the 
Act").  Title  II  of  FUAlprohibits  both  the 
use  of  petroluem  and  natural  gas  as  a 
primary  energy  sourc^  in  any  new 
powerplant  and  the  construction  of  any 
such  facility  writhout  |he  capability  to 
use  an  alternate  fuel  is  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedurts  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  foi  md  in  10  CFR  Part 
500,  501.  and  503.  Fim  1  rules  governing 
the  cogeneration  exei  iption  were 
revised  on  June  25. 19  iZ  (47  FR  29209, 
July  6, 1982).  and  are  found  at  10  CFR 
503-37. 

The  proposed  pow(  rplant  for  which 
the  petition  was  filed  is  an 
approximately  27.6  MW  (net) 
cogeneration  facility  consisting  of  a  gas 
turbine  and  generator,  a  heat  recovery 
steam  generator,  a  st^am  turbine  and 
generator,  an  absorption  refrigeration 
package,  and  ancillary  equipment 

The  plant  will  be  constructed  at  a 
facility  consisting  of  two  ice  rinks,  a 
healthclub,  swimming  pool,  and 
restaurant.  The  plant  will  bum  natural 
gas.  It  it  expected  tha  I  more  than  50 
percent  of  the  net  annual  electric  power 
produced  by  KEE  will  be  sold  to 
Southern  California  Edison  Company, 
making  the  cogenerat^n  facility  an 
electric  powerplant  pursuant  to  the 
deGntions  contained  ^  10  CFR  500.2. 
The  Facility  will  also  broduce  thermal 
energy  for  an  absorption  refrigeration 
system,  water  heating ,  and  comfort 
heating  system  at  the  adjoining 
recreatipnal  complex. 

ERA  has  determine  1  that  the  petition 
appears  to  include  sumcient  evidence  to 
support  an  ERA  deter  nination  on  the 
exemption  request  an  1  it  is  therefore 
accepted  pursuant  to  \0  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INF0IIMAT10N  section 
below. 

As  provided  for  in  i  ections  701  (c)  and 
(d)  of  FUA  and  10  CFl  t  501 .31  and 
501.33,  interested  persons  are  invited  to 
submit  written  commi  nts  in  regard  to 
this  petition  and  any  i  nterested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  heai  ing. 

The  public  file  cont  lining  a  copy  of 
this  Notice  of  Accepts  nee  and 
Availability  of  Certifii  lation  as  well  as 
other  documents  and  mpporting 
materials  on  this  proc  ceding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  loom,  1000 


LIMI 


Independence  Avenue  SW..  Room  1£- 
19a  Washington,  DC  20585,  from  9:00 
a.m.  to  4K)0  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  Hnal  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  vrith  a 
statement  of  reasons  therefore,  would 
be  published  in  the  Federal  Register. 
DATE:  Written  comments  are  due  on  or 
before  January  23, 1986.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESS:  Fifteen  copies  of  wr\tten 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs, 
Room  GA-045.  Forrestal  Building.  1000 
Independence  Avenue  SW.,  , 
Washington.  DC  20585. 

Docket  No.  ERA-C&E-86-18  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  IMFORMATION  CONTACT. 

Steven  Mintz,  Coal  &  Electricity 

Division,  Office  of  Fuels  Programs. 

Economic  Regulatory  Administration. 

1000  Independence  Avenue  SW.. 

Room  GA-ms.  Washington.  DC  20585. 

Telephone  (202)  252-9508. 
Steven  E.  Ferguson.  Esq..  OfHce  of 

General  Counsel,  Department  of 

Energy.  Forrestal  Building,  Room  6A- 

113, 1000  Independence  Avenue  SW.. 

Washington.  DC  20585.  Telephone 

(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  KEE 

proposes  to  construct  and  operate  a 
cogeneration  facility  in  Santa  Ana, 
California,  which  will  (1)  generate 
electrical  power  for  sale  to  Southern 
California  Edison  Company  and  (2) 
produce  steam  to  meet  the  requirements 
of  the  adjoining  recreation  complex.  The 
system  will  consist  of  a  gas  turbine,  a 
heat  recovery  steam  generator,  a  steam 
turbine  generator,  an  absorption 
refrigeration  package,  and  ancillary 
equipment. 

The  cogeneration  facility  is  classified 
as  an  electric  power-plant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c]  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
S  503.37(a)(1),  KEE  has  certified  to  ERA 
that: 

1.  The  gas  to  be  consumed  by  tKe 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  in  the  absence  of  the 


proposed  powerplant.  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b):  and 

2.  The  use  of  a  mixture  of  pefroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  fi  503.37(c)  (and  in 
addition  to  the  certifications  discussed 
above),  KEE  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  tiie 
certifications  described  above;  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  1500  et  seq.;  and 
DOE  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  Hie  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment. 

If  an  EIS  is  determined  to  be  required, 
ERA  will  publish  a  Notice  of  Intent  to 
prepare  an  EIS  in  the  Federal  Register  as 
soon  as  practicable.  No  final  action  will 
be  taken  on  the  exemption  petition  until 
ERA'S  N^A  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
KEE  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  DC  on  November 
29. 1985. 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs,  Economic  • 
Regulatory  Administration. 
[FR  Doc.  85-29130  Filed  12-6-85;  8:45  am] 
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Owens-Illinois,  Inc.;  Acceptance  of 
Petition  for  Exemption  and  AvaUabllity 
Of  Certification 

aocncy:  Economic  Regulatory 
Administration,  DOE. 
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action:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  at 
certiHcation  by  Owen»-IIlinois,  Ina. 
Orange.  Texa*. ' 

summary:  On  October  28. 1965.  Owens- 
Illinois,  Inc.  (Owens)  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (BRA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
exemption  from  the  prohibitions  of  Title 
II  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (42  U.S.C.  8301  et  seq.) 
("FUA"  or  "the  Act")  based  on  the  lack 
of  alternate  fuel  supply  at  a  cost  which 
does  not  substantially  exceed  the  cost  of . 
using  imported  petroleum  for  a  package 
boiler  to  be  located  at  its  palp  and  paper 
mill  located  in  Orange.  Texas.  Titlfe  11  of 
FUA  prohibits  both  the  use  of  petroleum 
and  natural  gas  as  a  primary  enei^ 
source  in  any  new  ras)or  fuel  burning 
installation  (MFBI)  consisting  of  a 
boiler.  Final  rules  setting  fortfa  criteria 
and  procedures  for  petitioning  for 
exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500.  501.  and  503.  Final  rules  governing 
the  exemption  based  on  the  lack  of 
alternate  fuel  supply  at  a  cost  wbid) 
does  not  substantially  exceed  the  cost  of 
using  imported  petroleum  are  found  at 
10  CFR  502.32. 

The  project  for  which  the  exemption  is 
requesed  is  a  package  boiler  to  be 
added  to  an  existing  system  consisting 
of  four  (4)  oti/gas  and  biomass  fired 
boilers,  which  have  a  design  rated 
capacity  of  253,000,  253,000,  270,000  and 
220,000  pounds  per  hour  steam  peak 
rating,  respectively.  The  new  package 
boiler  will  be  pressure  fired  and 
designed  to  produce  170,000  pounds  of 
high  pressure  steam  per  hour. 

ERA  has  determined  that  the  petition 
for  exemption  is  sufficient  to  support  an 
ERA  determination,  and  it  is  therefore 
accepted  pursnant  to  10  CFR  501.3  and 
501.63.  ERA  retains  the  right,  however, 
to  request  additional  relevant 
information  from  Owens  any  time 
during  the  proeeedmg  as  circumstances 
may  require.  A  review  of  the  petition  is 
provided  in  the  SUPPUMENTAinr 
INFORMMTRW  section  below. 

As  provided  for  in  Sections  701  (c) 
and  (d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  tMA 
convene  a  public  hearing.  The  public  file 
containing  a  copy  of  this  Notice  of 
Acceptance  and  Availability  of 
Certification  as  well  as  other  documents 
and  supporting  materials  on  this 
proceei^ng,  is  available  upon  request 
through  DOE,  Freedom  of  Information 
Reading  Room,  1000  Independence 


Avenue  SW.,  Room  rE-WO,  Washington. 
DC  20585.  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

ERA  will  issue  a  final  order  granting 
or  denjring  the  petition  for  exemption 
from  the  prohibitioDS  oi  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  heariog,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Fedwal  Repatat. 
oats:  Written  comments  are  doe  on  or 
before  January  23, 1986.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADORESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs. 
Room  GA-045.  Porrestal  Biulding.  1000 
Independence  Avenue,  SW., 
Washington.  DC  2058Sl 

Docket  ERA-C&E-aS-lO  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
George  G.  Blackmore,  Coal  &  Electricity 
Division.  Ctffice  of  Fuels  programs. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue  SW„ 
Room  CA-045.  Washington.  DC  205B5. 
Telephone:  (202)  252-1774. 
Steven  E.  Fergusoa  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue  SW., 
Washington,  DC  20585.  Telephone: 
(202)  252-6947. 
SUPP1.EMENTARY  INFORMATION:  Title  II  of 

FUA  prohibits  the  use  of  natural  gas  of 
petroleum  in  new  MFBl's  that  consist  of 
a  boiler  unless  an  exemption  for  such 
use  has  been  granted  by  ERA.  Owens 
has  filed  a  petition  with  ERA  requesting 
a  permanent  exemption  to  permit  the 
use  of  natural  gas  as  the  primary  energy 
source  for  its  new  padcage  boiler 
proposed  for  its  pulp  and  paper  mill  in 
Orange,  Texas.  Granting  the  requested 
exemption  wonld  permit  efTcient 
operation  of  each  unit,  reduce 
maintenance  costs,  reduce  emissions, 
increase  the  useful  life  of  the  unit,  and 
conserve  energy. 

Exemption  Petitimi 

Section  212(aKl)(A)(ii)  otf  the  Act  and 
10  CFR  503.32  provide  for  a  permanent 
exemption  for  lack  of  alternate  fuel 
supplies  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  In  accordance  with 
the  requirements  of  §  503.32(b).  Owens' 
petition  includes  the  following  evidence 
in  order  to  make  the  deoionstratioB 
required  by  this  section: 


(1)  Ddy  executed  certifications 
required  under  paragraph  (a)  of  that 
section; 

(2)  Exhibits  containing  the  basts  for 
certifications  required  under  paragraph 
(a)  of  that  section; 

(3)  Environmental  impact  analysis,  as 
required  under  S  S03J3; 

(4)  Fuels  search,  as  required  under 
S  503.14;  and 

(5)  All  data  required  by  S  503.6  {ootX 
calculation). 

NEPA  Compliance 

In  processing  this  exemption.  ERA 
will  comply  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA);  the  Council  on 
Environmerdal  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seq.; 
and  EKDE's  guidelines  implementing 
those  regulations,  published  at  45  FR 
20604.  March  28, 1960.  NEPA  compliance 
may  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EiS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Ragister  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compUance  has  been 
completed. 

Pursuant  to  10  CFR  501.3,  ERA  hereby 
accepts  Owens'  petition  for  a  permanent 
exemption  for  lack  of  alternate  foe! 
supplies  at  a  cost  which  does  not 
substantially  exceed  the  cost  fA  using 
imported  petroleum  for  its  new  package 
boiler.  ERA  retains  the  right,  however, 
to  request  additional  relevent 
information  at  amy  tinw  during  the 
pendency  of  these  proceedings.  As 
provided  in  10  CFR  501.3  {b)(4), 
acceptance  of  this  petition  for 
exemption  by  ERA  does  not  constitute  a 
determination  that  the  petitioner  is 
entitled  to  the  exemption  requested. 
That  determination  will  be  based  on  the 
entire  record  of  these  proceedings, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington.  DC  on  November  2S. 
1985. 

Rob«rt  L.  Davies. 

Director,  Office  of  Fueh  Prognms,  Bcomoaac 
Regulatory  Admiaistrotioa. 
[FR  Doc  afr-2in31  Filed  12-6-«Sc  k^S  am] 
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Energy  lnfonnatio(|  Administration 

Agency  Collection4  Under  Review  by 
ttM  Office  of  Mana^ment  and  Bud^^t 

AOmcv:  Energy  Information 
Administration,  Ene 

action:  Notice  of  siibmission  of  request 
for  clearance  to  the  pfHce  of 
Management  and  Budget. 


;  The  Department  of  Energy 
(DOE)  has  submitted  the  energy 
information  coUectiens,  listed  at  the  end 
of  this  notice,  to  the  Office  of 
Management  and  Bi|dget  (OMB)  for 
approval  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

The  listing  does  n^t  contain 
information  coUectii  m  requirements 
contained  in  regulat  ons  which  are  to  be 
submitted  under  35G  1(h)  of  the 
Paperwork  Reductia  n  Act,  nor 
management  and  pr  icurement 


Coleclian  numtwfts) 


EM 

EIA-23.  23P  ml 
64A. 


Olwid 


(FR  Doc.  85-29168  File< 

BtLUHQ  COOS  MSO-ei-ll 


assistance  requirements  collected  by 
DOE. 

Each  entry  contains  the  following 
information  and  is  listed  by  the  DOE 
sponsoring  ofRce:  (1)  The  collection 
number(s);  (2)  Collection  title;  (3)  Type 
of  request  e.g.,  new,  revision,  or 
extension;  (4)  Frequency  of  collection; 
(5)  Reponse  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit:  (6)  Type  of  respondent;  (7)  An 
estimate  of  the  number  of  respondents; 

(8)  Annual  respondent  burden,  i.e.,  an 
estimate  of  the  total  number  of  hours 
needed  to  respond  to  the  collection;  and 

(9)  A  brief  abstract  describing  the 
proposed  collection. 

DATES:  Last  Notice  published  Monday, 
November  18. 1985  (50  FR  47425). 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Gross,  Director,  Data  Collection 
Services  Division  (DCSD),  Energy 
Information  Administration,  M.S.  IH- 
023,  Forrestal  Building,  1000     .  ;-  ' 

DOE  COLLECTIONS  UNDER  REVIEW  BY  OMB 


Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-2308. 

Vartkes  Broussalian,  Department  of 
Eribrgy  Desk  Officer,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Washington,  DC  20503, 
(202)  395-7313. 

SUPPtEMENTARV  INFORMATION:  Copies 

of  proposed  collections  and  supporting 
documents  may  be  obtained  from  Mr. 
Gross.  Comments  and  questions  about 
the  items  on  this  list  should  be  directed 
to  the  OMB  reviewer  for  the  appropriate 
agency  as  shown  above. 

If  you  anticipate  commenting  on  a 
collection,  but  And  that  time  to  prepare 
these  comments  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  reviewer  of  your 
intent  as  early,  as  possible. 

Issued  in  Washington,  DC,  December  4, 
1985. 
Yvonnfl  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Informatian  Administration. 
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Abstract 


TtMes  surveys  (1)  provlds  data  on  the  re- 
serve o<  crude  oH,  natural  gas.  arxl  natu- 
ral gas  liquids.  (2)  detemwe  the  status 
and  approximate  level  o(  production,  and 
(3)  provide  data  used  to  estimate  natural 
gas  liquids  production  and  reserves.  Data 
are  published. 
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Federal  Energy  Regulatory 
Commission 

[Dodtet  Nos.  CPM-1^-000  at  «l.] 

ANR  Pipeline  Ca  ef  aL;  Natural  gas 
certificate  filings 

November  27, 1985. 

Take  notice  that  tfte  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  PipeliiM  Coiipany 
[Dodtet  No.  CP86-157I00O] 

Take  notice  that  on  November  1. 1985, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  I  Detroit,  Michigan 
48243  (Applicant),  fifed  in  Docket  No. 
CP86-157-000  an  ap]  iication  pursuant  to 
section  7(c)  of  the  Ni  itural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant  to 


transport  natural  gai 


on  behalf  of  Texas 


Gas  Transmission  Corporation  (TGT), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  ANR  presently 
transports  an  aggregate  contract 
demand  volume  of  183,000  Mcf  of  gas 
per  day  for  TGT  from  various  points  in 
the  Outer  Continental  Shelf  Lands  Area, 
offshore  Louisiana,  to  a  point  of 
redeUvery  near  Calumet,  St.  Mary 
Parish,  Louisiana,  pursuant  to  a  gas 
transportation  agreement,  dated 
February  26, 1969,  as  amended.  It  is 
further  stated  that  TGT  has  informed 
ANR  that  it  has  acquired  additional 
reserves  in  the  South  Marsh  Island  area, 
offshore  Louisiana,  which  it  desires 
ANR  to  transport. 

ANR  proposes  to  transport  up  to 
45,000  Mcf  of  gas  per  day  fitim  South 
Marsh  Island  Block  146  (SMI  146)  to 
South  Marsh  Island  Block  108  (SMI  108) 
at  a  demand  charge  of  $2.26  per  Mcf 
transported.  It  is  asserted  that  volumes 


would  be  transported  from  SMI  108 
pursuant  to  an  amendment  to  the  1969 
Agreement.  Accordingly,  ANR  requests 
authority  to  add  the  SMI  108  and  Ship 
Shoal  Block  207  as  new  receipt  points 
under  Rate  Schedule  X-11.  It  is  also 
asserted  that  there  would  be  no  change 
in  the  aggregate  volumes  transported 
under  Rate  Schedule  X-11  and  no 
change  in  the  term  thereof. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

[Docket  No.  CP86-50-000] 

Take  notice  that  on  October  17, 1985, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER),  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP86-50-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  CITGO 


Petroleum  Corporation  (CITGO)  under 
the  certiHcates  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001 
pursuant  to  Section  7  of  the  Natuial  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

AER  proposes  to  transport  up  to  3 
billion  Btu  of  gas  per  day  for  boiler  fuel 
uses  and  general  refinery  fuel 
requirements  in  ClTCO's  industrial 
plant  in  Lake  Charles,  Calcasieu  Parish. 
Louisiana.  AER  indicates  that  80  percent 
of  the  gas  at  CITGO's  plant  would  be 
used  for  feedstock  and  process  fuel 
purposes,  the  remaining  20  percent  for 
boiler  fueL 

By  supplement  dated  November  18, 
1985,  AER  states  that  it  would  receive 
the  gas  directly  from  Mid  Continent  Gas 
Company  (Mid  Continent)  at  the 
wellhead  at  twelve  different  points  of 
receipt  in  Arkansas,  and  by 
displacement,  from  AER's  intrastate 
system  in  Shreveport,  Louisiana.  It  is 
explained  that  AER  would  then 
transport  and  deliver  the  gas  to  an 
existing  point  of  interconnection  with 
the  facilities  of  United  Gas  Pipe  Line 
Company  (United)  in  Bienville  Parish, 
Louisiana,  and  by  displacement,  to 
facilities  also  owned  by  United  in 
Panola  County.  Texas,  all  for  further 
transportation  to  CITGO's  Lake  Charles 
plant. 

AER  states  that  it  would  charge 
CITGO  the  currently  applicable 
transportation  rate  in  accordance  with 
its  ECOSHARE  Transportation  Rate 
Schedule  or  Rate  Schedule  No.  TRG-1, 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  2.' 

It  is  explained  that  the  transportation 
agreement  would  be  effective  on  July  29. 
1985.  and  would  remain  in  fuU  force  and 
effect  for  a  term  ending  one  year  from 
the  date  of  initial  deliveries. 

In  addition,  it  is  stated  that  AER 
requests  flexible  authority  to  add  or 
delete  sources  of  supply  or  receipt/ 
delivery  points,  if  such  altered  services 
are  on  behalf  of  the  same  end-user,  at 
the  same  end-user  location,  within  the 
maximum  daily  and  annual  volumes 
authorized  in  this  docket,  and  under  the 
same  terms  and  conditions  authorized 
for  the  basic  service. 

Comment  date:  January  13, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Carnegie  Natural  Gas  Company  and 
Apollo  Gas  Company 

[Docket  No.  CP86-109-0001 

Take  notice  that  on  October  31, 1985. 
Carnegie  Natural  Gas  Company 
(Carnegie),  800  Regis  Avenue, 
Pittsburgh.  Pennsjdvania  15236,  and 
Apollo  Gas  Company  (Apollo),  800  Regis 


Avenue,  Pittsburgh.  Pennsylvania  15236. 
filed  in  Docket  No.  CPa6-109-000  a  joint 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  exchange  of  natural  gas 
and  the  construction  and  operation  of 
facilities,  all  as  more  fully  set  forth  in 
the  joint  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Carnegie  and  Apollo  propose  to 
exchange  natural  gas  pursuant  to  the 
terms  of  an  exchange  agreement  dated 
October  28. 1985.  It  is  stated  that  the 
exchange  of  natural  gas  would  be  at  the 
intersection  of  Carnegie's  Line  No.  M-81 
and  Apollo's  IJne  No.  M-67  near 
Carnegie's  Creighton  compressor  station 
located  near  Creighton,  Pennsylvania.  It 
is  further  stated  that  Carnegie  and 
Apollo  have  operational  problems 
relating  to  fluctuations  of  pressure  or' 
deliverability  affecting  the  quality  and 
reliability  of  service  to  their  respective 
customers  and  that  the  ability  to 
exchange  natural  gas  at  the  described 
interconnection  of  facilities  would 
mitigate  the  operational  problems. 

The  exchange  agreement  provides 
that  Camegie/Apolfo.  upon  reasonable 
notice  to  Apollo/Carnegie,  may  request 
and  receive  from  Apollo/Camegie  such 
requested  x'olumes  of  surplus  natural 
gas  as  shall  be  then  available  without 
disadvantage  to  Apollo's/Camegie's 
customers,  it  is  explained.  It  is  further 
stated  that  such  requested  volumes 
would  not  exceed  450  dt  equivalent  of 
gas  per  hour.  Receipts  and  deliveries 
would  be  balanced  out  each  month  on  a 
best  efforts  basis,  with  any  imbalances 
to  be  resolved  by  the  delivery  and 
receipt  of  necessary  volumes  at  least 
once  each  twelve-month  period,  it  is 
explained. 

Carnegie  also  proposes  to  install  a 
new  meter  and  related  appurtenances  to 
facilitiate  the  exchange.  The  estimated 
cost  of  the  meter  is  about  $25,000;  it  is 
explained.  It  is  stated  that  Apollo  would 
require  no  new  facilities  since  an 
existing  meter  is  in  place  near  the 
Creighton  Station. 

Apollo  also  requests  a  Commission 
determination  that  its  participation  in 
the  exchange  would  not  serve  to  make 
Apollo  subject  to  regulation  of  the 
Commission  as  to  any  of  its  activities 
save  and  except  as  to  the  instant 
transaction. 

Comment  date:  December  18. 1965,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Colorado  interstate  Gas  Company 

(Docket  No.  CP86-160-OOO1 

Take  notice  that  on  November  1. 1985, 
Colorado  Interstate  Gas  Company 


(GIG).  P.O.  Box  1087,  Colorado  Springs. 
Colorado  80044.  filed  in  Docket  No. 
CP86-169-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  RMT  Properties,  Inc.  a 
wholly  owned  subsidiary  of  Flying  J.  Inc. 
(Flying  J),  all  as  more  fuUy  set  forth  in 
the  application  which  is  cm  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Flying )  has  requested 
that  CIG  provide  a  transportation 
service  on  an  intemiptible  basis  of  up  to 
12,500  Mcf  of  natural  gas  per  day  which 
would  be  delivered  by  Ecological 
Engineering  Systems,  Inc.  (EES),  to  GIG 
for  Flying  J's  account  at  existing  points 
of  interconnection  between  the  facilities 
of  CIG  and  Williston  Basin  Interstate 
Pipeline  Company  in  Park  County, 
Wyoming,  and  CIG  and  MIGC  Inc.,  in 
Converse  County.  Wyoming.  It  is  farther 
staled  that  CIG  would  redeliver 
thermally  equivalent  volumes  of  natural 
gas  less  fuel  and  unaccounted-for 
natural  gas  volumes  to  Cheyenne  Light. 
Fuel  and  Power  Company  (Cheyenne) 
for  Flying  fs  account,  at  existii^  points 
of  interconnection  between  the  facitities 
of  Cheyenne  and  CIG  in  Weld  County, 
Colorada  It  is  indicated  that  Cheyenne 
would  make  the  ultimate  delivery  of  the 
natural  gas  to  Flying  J's  Cheyenne. 
Wyoming,  plant. 

CIG  states  that  it  proposes  to  charge 
Flying  J  an  initial  rate  of  62.70  cents  per 
Mcf  for  the  transportation  of  the 
redelivery  volumes  after  deducting  the 
applicable  fuel  gas  and  unaccoimted-for 
volumes.  CIG  further  states  that  the 
transportatitM  cfaarge  would  only  be 
applicable  to  the  thermally  equivalent 
volumes  delivered  to  Cheyenne  for  the 
account  of  Flying  J.  It  is  indicated  that  in 
addition  to  the  transportation  charge  of 
62.70  cent's  per  Mcf.  a  1.25  cents  per  Mcf 
charge  for  the  Gas  Research  Institute 
funding  fee  would  be  collected  by  CiG. 

CIG  states  that  no  new  facilities  are 
proposed  to  be  constructed  in  order  to 
effectuate  the  proposed  transportation 
service.  However,  CIG  indicates  that  it 
requests  authority  to  add  and  delete 
supply  delivery  points.  CIG  farther 
states  that  the  addition  of  su{^ly 
delivery  points  may  require  liie 
construction  and  operation  of  additional 
facilities.  CIG  indicates  that  any 
additional  facilities  required  would  be 
constructed  pursuant  to  CIG's  blanket 
certificate  in  Docket  No.  CP83-21-000  or 
specific  application,  as  appropriate. 
Thus,  CIG  states,  it  requests  authority  to 
file  aimually.  on  or  about  January  31. 
tariff  revisions,  as  necessary,  to  keep  the 
Commission  mformed  of  any  supply 
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delivery  point  additions  or  deletions 
pursuant  to  the  authc  rity  requested 
herein. 

Comment  date:  De<  »mber  18, 1985,  in 
accordance  with  Stai  idard  Paragraph  F 
at  the  end  of  this  not  ce. 

5.  Colorado  Interstati  Gas  Company 

(Docket  No.  CP8ft-119-(I)0J 

Take  notice  that  ort  October  31. 1985, 
Colorado  Interstate  pas  Company 
(CIG),  P.O.  Box  1087,  jColorado  Springs, 
Colorado  80944,  filed  {in  Docket  No. 
CP86-119-000  an  ap[>|ication  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizingfthe  conversion  of 
two  existing  gas  storage  observation 
wells  in  CIG's  Flank  storage  field.  Baca 
County.  Colorado,  to  ^le  use  of  injection 
or  withdrawal  wells, 
set  forth  in  the  applii 
file  with  the  Commisi 
public  inspection. 

CIG  states  that  du< 

the  working  pressure 

storage  field  it  has  dekermined  that  the 
two  observation  well*  could  be  more 
effectively  used  as  infection  and 
withdrawal  wells.  CI(  1  states  that 
conversion  of  the  wel  s  would  not 
change  presently  exis  ting  deliverability 
rates  or  maximum  sto  rage  volume 
capacity  as  authorizei  I  in  Docket  No. 
CP79-128  on  June  15,   979,  as  amended 
September  27, 1985.  It  is  asserted  that 
the  proposed  convers  on  would  permit 
CIG  to  attain  certificated  deliverability 
rates  and  extend  the  duration  in  which 
the  maximum  daily  rate  can  be 
maintained.  CIG  estimates  the  proposed 
conversion  and  connection  of  the  two 
wells  to  its  storage  system  would  cost 
$157,500.  CIG  states  tMat  such  cost 
would  be  financed  frdn  current  funds  on 
hand,  funds  from  opeijations,  short-term 
borrowing  or  long-terti  financing. 

Comment  date:  Dectember  18, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  noti4 

6.  Columbia  Gas  Tr 
Corporation 

(Docket  No.  CPW-ZOl- 

Take  notice  that  on 'November  12, 
1985.  Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue.  S  E.,  Charleston, 
West  Virginia  25314.  f  led  in  Docket  No. 
CP86-201-000  an  appi  cation  pursuant  to 
section  7(c)  of  the  Nat  jral  Gas  Act  for  a 
limited-term  certificat »  of  public 
convenience  and  necessity  authori^ng 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transcoj,  Natural  Gas 
Pipeline  Company  of  America  (Natural), 
and  Trunkline  Gas  Co  npany  (Trunkline) 
to  transport  gas  on  be  lalf  of  Columbia, 


its  customers  and  their  consumers 
without  subjecting  Transco,  Natural  and 
Trunkline  to  the  non-discriminatory 
access  requirements  of  Order  No.  438  to 
enable  Columbia  to  meet  the 
requirements  of  its  customers  for  gas 
purchased  directly  from  Shell  Oil 
Company  (Shell),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Conmiission  and  open  to  public 
inspection. 

Columbia  states  that  the 
transportation  services  of  Transco,   ' 
Natural  and  Trunkline  are  required  in 
order  for  volumes  released  by  Columbia 
to  reach  Columbia's  system  for 
redelivery  to  Shell's  spot  market 
purchasers.  Columbia  further  states  that 
it  is  presently  unable  to  transport  these 
volumes.  Columbia  indicates  that  it  has 
elected  to  accept  the  non-discriminatory 
transportation  access  condition  under 
Order  No.  436  for  the  initial  period  of  45 
days,  while  other  pipelines,  including 
Transco,  Natural  and  Trunkline,  have 
not  accepted  the  non-discriminatory 
access  condition.  Columbia  explains 
that  non-acceptance  by  Transco, 
Natural  and  Trunkline  coupled  with 
Columbia's  need  of  those  pipelines' 
transportation  services,  would,  in  effect 
deny  Columbia  the  opportunity  to 
transport  Shell's  gas  under  Order  No. 
436  to  Shell's  spot  market  purchasers. 

In  order  to  meet  the  transportation 
needs  of  Shell's  spot  market  purchasers 
of  the  released  gas,  Columbia  requests, 
on  behalf  on  Transco,  Natural,  and 
Trunkline,  that  the  Commission 
authorize  Transco,  Natural,  and 
Trunkline  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  to  transport  Shell  gas 
(released  by  Columbia)  to  the  pipeline 
system  of  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  Columbia's 
affiliate,  for  eventual  delivery  to 
Columbia. 

Columbia  states  that  as  part  of  a 
tentative  pricing  and  take-or-pay 
agreement,  Shell  has  agreed  to  release 
Columbia  from  its  obligation  to  purchase 
58.500  dt  equivalent  of  natural  gas  per 
day  from  Shell  production  in  Brazos 
area  blocks  A-19.  A-20,  and  A-23, 
offshore  Texas,  with  take-or-pay  credit 
for  all  such  released  volumes,  provided 
Shell  can  sell  the  gas  and  have  it 
transported  on  the  spot  market.  To 
receive  such  gas  for  transportation, 
Columbia  asserts  that  Columbia  Gulf 
would  transport  the  gas  from  the 
production  platform  to  Brazos  area 
Block  538,  offshore  Texas.  Columbia 
indicates  that  due  to  Columbia  Gulfs 
capacity  limitation  on  the  Central  Texas 
Gathering  System  (CTGS),  Transco 
would  transport  the  subject  volumes 
through  its  capacity  in  the  CTGS. 


It  is  indicated  that  the  released  gas 
moved  by  Columbia  Gulf  and  Transco 
would  then  be  handled  exclusively  by 
Transco  through  Transco's  compressor 
station  No.  30  for  redelivery  to  Natural 
or  Trunkline.  Natural  in  turn,  it  is 
indicated  would  transport  directly  to 
Columbia  Gulf  at  the  Henry  plant, 
Vermilion  Parish,  Louisiana,  or  South 
Pecan  Lake  interchange,  Cameron 
Parish,  Louisiana,  or  to  Trunkline  at 
Montgomery  County,  Texas,  depending 
on  capacity  restrictions  at  those  points. 
Finally,  it  is  explained  that  Trunkline 
would  redeliver  the  released  volumes 
received  from  Natural  or  Transco  to 
Columbia  Gulf  at  the  Centerville 
interchange,  St.  Mary  Parish,  Louisiana. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP86-ie3-000] 

Take  notice  that  on  November  1, 1985, 
Colorado  Interstate  Gas  Company 
(Applicant),  Post  Office  Box  1087, 
Colorado  Springs,  Colorado  80944,  filed 
in  Docket  No.  CP86-163-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation,  on  an 
interruptible  basis,  of  up  to  650.000  Mcf 
of  gas  per  day  for  Mountain  Industrial 
Gas  Company  (MIG),  authorizing  the 
sale  of  fuel  reimbursement  volumes,  and 
authorizing  the  addition  and  deletion  of 
supply  delivery  points,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to    . 
public  inspection. 

Applicant  proposes  to  transport,  on  an 
interruptible  basis,  up  to  650,000  Mcf  of 
gas  per  day  which  MIG  would  initially 
cause  to  be  delivered  to  Applicant  at     ■ 
certain  existing  interconnections  on 
Applicant's  system.  Applicant  would 
redeliver  thermally  equivalent  volumes 
less  an  allowance  for  fuel 
reimbursement  at  locations  where       . '.'. 
Applicant's  sales  and/or  transportation  ■ 
deliveries  are  made.  Applicant  states 
that  it  may  redeliver  thermally 
equivalent  volumes  and  sell  MIG  the 
fuel  reimbursement  volumes  at  a  rate 
equal  to  Applicant's  then  current 
weighted  average  cost  of  gas. 
Applicant's  proposed  transportation  rate 
is  63.04  cents  per  Mcf  for  redelivery        , 
volumes  that  would  displace  sales  and    - 
32.62  cents  per  Mcf  for  other 
transportation  service.  In  addition  to  the 
transportation  rate.  Applicant  proposes 
to  charge,  when  appropriate,  a  Gas 
Research  Institute  funding  fee  of  1.25 
cents  per  Mcf. 
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It  is  stated  that  volumes  would  be 
delivered  to  Applicant  for  MIG's 
account  in  accordance  with  a 
transportation  service  agreement 
(agreement)  dated  August  29, 1985,  at 
the  following  existing  interconnections 
where  Applicant  is  receiving  gas  for 
MIG's  account  from: 

•  MIGC,  Inc. — Power  River,  Section 
10,  Township  33  North,  Range  73  West. 
Converse  County,  Wyoming 

•  Gasco,  Inc.— Mt.  Pearl/Sorrento, 
Section  16,  Township  16  South,  Range  48 
West.  Cheyenne  County,  Colorado 

•  Williston  Basin  Interstate  Pipeline 
Company — Elk  Basin.  Section  29, 
Township  58  North,  Range  99  West,  Park 
County,  Wyoming 

Applicant  states  that  the  agreement 
provides  for  additional  points  of 
delivery  and  that  MIG  is  presently 
negotiating  with  a  number  of  different 
suppliers,  some  of  which  would  require 
new  delivery  points.  Applicant  further 
requests  authority  to  add  and  delete  gas 
supply  delivery  points  to  and  from  its 
system  in  order  to  accommodate  the 
requirements  of  MIG's  gas  supply,  and 
to  file  on  or  about  January  31  of  each 
year  tariff  revisions  as  necessary  to 
keep  the  Commission  informed  of  only 
delivery  point  changes. 

Applicant  avers  that  the  proposal  is  in 
the  public  convenience  and  necessity 
because  MIG's  customers  would  benefit 
by  being  able  to  purchase  gas  at 
competitive  prices.  It  is  further  averred 
that  Applicant  and  other  pipelines 
would  benefit  from  the  receipt  of 
revenues  for  providing  the  interruptible 
transportation  service. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company 

(Docket  No.  CP85-902-000] 

Take  notice  that  on  September  24. 
1985,  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  1700 
MacCorkle  Avenue,  SE..  Charleston, 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  3805  West  Alabama  Avenue,  " 
Houston,  Texas  77027  (Applicants),  filed 
in  Docket  No.  CP85-902-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authority  to  transport 
natural  gas  on  behalf  of  Nof  th  Metal  & 
Chemical  Company  (North  Metal  & 
Chemical)  under  the  certificates  issued 
in  Docket  Nos.  CP83-76-000  and  CP83- 
496-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 


with  the  Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
150  million  Btu  of  natural  gas  per  day  on 
behalf  of  North  Metal  &  Chemical 
through  the  later  of  any  extension  of  the 
existing  authority  to  transport  under 
Section  157.209  of  the  Commission's 
Regulations,  and/or  the  period  of  time 
established  by  the  Commission  in  the 
final  rule  issued  in  Docket  No.  RM85-1- 
000,  up  to  the  end  of  the  term  of  the 
transportation  agreement. 

Applicants  state  that  North  Metal  & 
Chemical  has  entered  into  a  gas  sales 
agreement  to  purchase  natural  gas  from 
Hadson  Gas  Systems,  Inc.  (Hadson 
Gas),  and  that  such  gas  was  not 
committed  or  dedicated  to  interstate 
commerce  on  November  8, 1978.  It  is 
stated  that  Columbia  Gulf  would  receive 
the  quantities  at  existing  points  of 
receipt  in  Louisiana  and  redeliver  to 
Columbia  Gas  which  would  redeliver  to 
Columbia  Gas  of  Pennsylvania.  Inc. 
(CPA).  for  ultimate  delivery  to  North 
Metal  &  Chemical's  plant  in  York. 
Pennsylvania.  Applicants  state  that 
should  they  add  receipt  points  for 
additional  sources  of  gas.  such 
additional  sources  of  gas  would  only  be 
obtained  to  constitute  the  quantities  to 
be  transported  hereunder  and  not  to 
increase  those  quantities. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service  offshore  to  Kentucky— 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas:  lateral 
onshore  to  Kentucky  14.28  cents  per  dt 
and  1.50  percent  retainage;  Rayne, 
Louisiana  to  Kentucky — 12.76  cents  per 
dt  and  1.50  percent  retainage;  and 
Corinth,  Mississippi,  to  Kentucky — 6.3 
cents  per  dt  and  0.75  percent  retainage. 

Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  set  forth  in  its 
Rate  Schedule  TS-1.  It  is  stated  that  the 
currents  rates  for  TS-1,  within  CPA's 
total  daily  entitlement,  are  as  follows: 
received  from  Columbia  Gulf  at  Leach, 
Kentucky — 21.16  cents  per  dt;  and 
received  from  receipt  points  other  than 
Leach.  Kentucky— 29.93  cents  per  dt.  It 
is  further  stated  that  the  current  rates 
for  TS-1,  in  excess  of  CPA's  total  daily 
entitlement,  are  as  follows:  received 
from  Columbia  Gulf  at  Leach. 
Kentucky — 32.50  cents  per  dt;  and 
received  from  receipt  points  other  than 
Leuch,  Kentucky — 41.27  cents  per  dt. 
Columbia  Gas  states  that  it  would  retain 
2.43  percent  of  the  total  quantity 
received  for  company-use  and 
unaccounted-for  gas.  It  is  further  stated 
that  Columbia  Gas  would  charge  the 


General  R&D  Funding  unit  of  the  Gas 
Research  Institute  for  all  quantities 
transported. 

Comment  date:  January  13, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company 

[Docket  No.  CP86-79-000J 

Take  notice  that  on  October  28, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE..  Charleston. 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  3805  West  Alabama  Avenue, 
Houston.  Texas  77027  filed  in  Docket 
No.  CP86-79-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Durkee  Famous  Foods,  Division  of  SCM 
Corporation  (Durkee),  under  the 
certificates  issued  in  Docket  Nos.  CP83- 
76-000  and  CP83-496-000,  respectively, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
191  million  Btu  equivalent  of  natural  gas 
per  day  for  Durkee.  It  is  stated  that  the 
^as  to  be  transported  would  be 
purchased  from  Hadson  Gas  Systems, 
Inc.  (Hadson),  and  would  be  used  as 
boiler  fuel  and  process  gas  in  Durkee's 
plant  in  Bethlehem.  Pennsylvania. 

Applicants  state  that  they  would 
transport  the  gas  through  the  later  of 
any  extension  of  the  existing  authority 
to  transport  under  §  157.209  of  the 
Commission  Regulations,  and/or  in  the 
event  Columbia  files  a  statement  of 
notification  pursuant  to  new  §  284.223(g) 
of  the  Commission's  Regulations  and 
thereafter  files  for  a  blanket  certificate 
under  §  284.221  of  the  Commission's 
Regulations  such  period  of  time  as  may 
be  established  by  the  Commission  in 
any  final  rule  issued  in  Docket  No. 
RM85-1-000,  up  to  the  end  of  the  term  of 
the  transportation  agreement  (July  23. 
1986). 

It  is  further  stated  that  Columbia  Gulf 
would  receive  the  transportation 
volumes  at  existing  receipt  points  in 
Louisiana  and  redeliver  to  Columbia, 
which  would  redeliver  to  UGI 
Corporation,  the  distributor  serving 
Durkee  in  Bethlehem,  Pennsylvania. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
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cents  per  dt  equiv  alent  of  gas  and  retain 
1.69  percent  of  th«  total  quantity  of  gas 
delivered  into  its  f ysfem  for  company- 
use  and  unaccounted-for  gas:  lateral 
onshore  to  Kentuc  ky — 1A2S  cents  per  dt 
equivalent  of  gas  i  ind  retain  1.50 
percent;  Rayne,  L<  uisiana,  to 
Kentucky— 12.76  c  ents  per  dt  equivalent 
of  gas  and  retain  1 .50  percent;  and 
Corinth,  Mississip  )i,  to  Kentucky — 6.38 
cents  per  dt  equiv  ilent  of  gas  and  retain 
0.75  percent. 

Columbia  states  that  it  would  charge 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  its  transports  tion  service:  gas 
received  from  Colombia  Gulf  at  Leach, 
Kentucky— 21.16  ^nt^per  dt  equivalent 
and  gas  received  f  -om  Columbia  Gulf  at 
receipt  points  othe  r  than  Leach, 
Kentucky— 29.93  c  ;nts  per  dt  equivalent 
provided  the  volui  les  are  within  UGI's 
total  daily  enti lien  ents  (TDE).  However. 
Columbia  states  it  would  charge  32.50 
cents  per  dt  equivi  lent  for  gas  it 
receives  from  Coin  mbia  Gdf  at  Leach. 
Kentucky;  and  41.^  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  I  each,  Kentucky  if  the 
volumes  are  in  exc  ess  of  UGI's  TDE's. 
Columbia  further  s  tates  it  would  retain 
2.43  percent  of  the  total  quantity  of  gas 
delivered  into  its  s  ('stem  for  company- 
use  and  unaccouni  >d-for  gas. 

Comment  date:  J  inuary  13. 1986.  in 
accordance  with  S  andard  Paragraph  G 
at  the  end  of  this  n  itice. 


8.  Cduinbia  Gas 
Corporation  and  Columbia 
Transmission 


Tfansmission 
Gulf 


more  fully  set  forth 


Com  lany 

[Docket  No.  CP86-15;  ..000) 

Take  notice  that  on  November  1, 1985. 
Columbia  Gas  Trai  ismission 
Corporation  (Coluj  ibia  Gas),  1700 
MacCorkle  Avenue .  SE..  Charleston. 
West  Virginia  2531 1,  and  Columbia  Gulf 
Transmission  Com  >any  (Columbia 
Gulf).  3805  West  A  abama  Avenue. 
Houston,  Texas  77(  27  (Applicants),  filed 
in  Docket  No.  CPse  -152-000  a  request 
pursuant  to  §  157.21 15  of  the 
Commission's  Regi  lations  under  the 
Natural  Gas  Act  (11 1  CFR  157.205),  for 
authority  to  transpi  irt  natural  gas  on 
behalf  of  J.  T.  Bake  Chemical  Company 
(I-  T.  Baker)  under  I  heir  certificates 
issued  in  Docket  N(  ts.  CP83-76-000  and 
CP83-496-00a  resp  jctively,  pursuant  to 
section  7  of  the  Nat  oral  Gas  Act.  all  as 


in  their  request  on 


file  with  the  Comm  ssion  and  open  to 
public  inspection. 

Applicants  propoee  to  transport  up  to 
800  million  Btu  equ^alent  of  natural  gas 
per  day  on  behalf  oJF  J.  T.  Baker  through 
the  later  of  any  extension  of  the  existing 
authority  to  transpc  rt  gas  imder 


UMI 


§  157.209  of  the  Commission's 
Regulations,  and/or  in  the  event 
Applicants  file  a  statement  of 
notification  pursuant  to  S  284.223(g)  of 
the  Commission's  Regulations  and 
thereafter  file  for  a  blanket  certificate 
under  S  284.221  of  the  Regulations  such 
period  of  time  as  may  be  established  by 
the  Commission  in  any  final  rule  issued 
in  Docket  No.  RM85-1-000,  up  to  the  end 
of  the  term  of  the  transportation 
agreement.  Columbia  Gulf  would 
receive  the  quantities  at  existing  points 
of  receipt  in  Louisiana  and  redeliver  to 
Columbia  Transmission  which  would 
redelivw  to  Elizabethtown  Gas 
Company  (Elizabethtown)  for  ultimate 
delivery  to  J.  T.  Baker. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky— 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth.  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach.  Kentucky— 21.16  cents 
per  dt  equivalent  and  gas  received  fi-om 
Columbia  Gulf  at  receipt  points  other 
than  Leach,  Kentucky — 29.93  cents  per 
dt  equivalent  provided  the  volumes  are 
within  Elizabetfatown's  total  daily 
entitlements  (TDE).  However,  Columbia 
Transmission  states  it  would  charge 
32.50  cents  per  dt  equivalent  for  gas  it 
receives  from  Columbia  Gulf  at  Leach. 
Kentucky;  and  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  Leach,  Kentucky,  if  the 
volumes  are  in  excess  of 
Elizabethtown's  TDE's.  Columbia 
Transmission  further  states  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  deUvered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition,  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  date:  January  13, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


11.  Columbia  Gulf  Transmission 
Company,  Columbia  Gas  Transmission 
Corporation,  and  Southern  Natural  Gas 
Company 

[Docket  No.  CP80-72-005] 

Take  notice  that  on  November  1, 1985, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama 
Avenue.  Houston.  Texas  77027 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  and  Southern 
Natural  Gas  Company  (Southern).  P.O. 
Box  2563.  Birmingham,  Alabama  35202- 
2563,  (Petitioners)  filed  in  Docket  No. 
CP80-72-000  a  petition  to  amend  the 
order  pursuant  to  section  7(c)  of  the 
National  Gas  Act  issued  January  17. 
1980.  in  Docket  No.  CP80-72-O00,  so  as 
to  authorize  the  increase  of  gas  from  an 
additional  source  as  part  of  the  volumes 
of  gas  presently  being  transported  and 
exchanged  for  Southern's  account  in 
accordance  with  the  arrangements 
authorized,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioners  state  that,  pursuant  to  the 
order  issued  January  17. 1980,  they  are 
exchanging  up  to  25.000  Mcf  per  day  of 
Columbia  Gas,  gas  reserves  from  the 
Cutoff  field,  Lafourche  Parish.  Louisiana, 
made  available  to  Southern  at  an 
interconnection  of  Southern's  and 
Columbia  Gulfs  pipelines  in  Lafourche 
Parish,  Louisiana,  and  Southern's  gas 
reserves  from  West  Cameron  Block  563 
and  Mississippi  Canyon  Blocks  267,  268 
and  312.  offshore  Louisiana,  made 
available  to  Columbia  Gulf  for  the 
account  of  Columbia  Gas  at  a  point  at  or 
near  the  outlet  of  Texaco's  Henry 
processing  plant  near  Erath,  Vermilion    . 
Parish,  Louisiana.  It  is  stated  that  any 
imbalances  are  corrected  at  existing 
Southern  and  Columbia  Gulf  redelivery 
points. 

Petitioners  request  authorization  to 
include,  as  part  of  Southern's  exchange 
volumes,  gas  Southern  is  purchasing 
from  West  Cameron  Blocks  537,  551,  552 
and  560,  offshore  Louisiana,  which  gas 
Southern  would  deliver  to  Colimibia 
Gulf  at  a  point  near  Erath,  VermiUon 
Parish,  Louisiana. 

Comment  date:  December  18, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice.      ^ 

12.  Mississippi  River  Transmission 
Corporation 

(Docket  No.  CP88-139-0001 

Take  notice  that  on  November  1, 1985, 
Mississippi  River  Transmission 
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Corporation  (MRT).  9900  Clayton  Road, 
St.  Louis,  Missouri  63124,  filed  in  Docket 
No.  CP86-13&-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
MRT  to  transport  natural  gas  for  El  Paso 
Natural  Gas  Company  (El  Paso),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

MRT  proposes  to  transport  up  to  1,500 
Mcf  of  gas  per  day  for  El  Paso  on  an 
interruptible  basis  for  an  initial  term  of 
two  years  with  two-year  extensions 
thereafter.  It  is  explained  that  MRT 
would  receive  the  gas  at  the  inlet  side  of 
its  existing  wellhead  facilities  at  the 
Black  Kettle  No.  1-A  well  in  Roger  Mills 
County,  Oklahoma.  It  is  further 
explained  that  MRT  would  redeliver 
equivalent  volumes  of  gas  for  El  Paso's 
account  to  K  N  Energy,  Inc.,  at  an 
existing  interconnection  between  MRTs 
and  KN's  facilities  in  Roger  Mills 
County. 

It  is  stated  that  MRT  would  charge  a 
transportation  fee  of  16.77  cents  per 
million  Btu  for  the  service.  It  is  further 
stated  that  MRT  provided  this 
transportation  service  for  El  Paso  from 
August  1, 1981,  through  October  31, 1985, 
under  the  self-implementing 
authorization  of  Part  284  of  the 
Commission's  Regulations. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  National  Fuel  Gas  Supply 
Corporation 

(Docket  No.  CP8&-1 82-000) 

Take  notice  that  on  November  1, 1985, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  Ten  Lafayette  Square, 
Bullalo.  New  York  14203,  filed  in  Docket 
No.  CP86-182-000  an  application 
pursuant  to  sections  7(b]  and  7(c)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  segment  of 
pipeline  in  Erie  County,  New  York,  and 
for  a  certiHcate  of  public  convenience 
and  necessity  authorizing  the 
construction  and  operation  of 
replacement  pipeline  facilities,  all  as 
,   more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

National  Fuel  requests  abandonment 
authorization  for  a  3,100-foot  segment  of 
its  20-inch  line  N-M44  in  Erie  County 
because  the  line  is  over  30  years  old, 
consists  primarily  of  bare  pipe  and  is 
located  in  a  residential  area.  National 
Fuel  proposes  to  replace  this  segment 
with  a  segment  of  16-inch  line  which 
would  be  laid  along  an  existing  right-of- 
way.  It  is  estimated  that  the 


construction  cost  would  be  $200,000,  to 
be  financed  with  internally  generated 
funds  and /or  short-term  bank  loans. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP86-135-000J 

Take  notice  that  on  November  1, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street,  Lombard,  Illinois,  60148,  filed  in 
Docket  No.  CP86-135-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  authorization  to  transport  on  an 
interruptible  basis  up  to  a  maximum  of 
25  billion  Btu  of  natural  gas  per  day  for 
Jones  and  Laughlin  Steel  Inc.  ()  &  L), 
formerly  known  as  LTV  Steel  Company, 
and  for  permission  and  approval  to 
abandon  such  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Applicant  states  that  it  requests 
authority  to  provide  an  interruptible 
transportation  service  for  )  &  L  from  the 
date  certiHcate  authority  acceptable  to 
Applicant  is  received  through  December 
31, 1986,  and  that  Applicant  would 
provide  such  service  pursuant  to  the 
terms  and  conditions  contained  in  the 
gas  transportation  agreement  dated 
December  28, 1984  (agreement),  as 
amended,  between  Applicant  and  J  &  L. 

Applicant  proposes  to  receive  natural 
gas  for  the  account  of )  &  L  at  (1)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Oklahoma  Natural  Gas  Company  (ONG) 
in  Custer  County,  Oklahoma;  (2)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
ONG  in  Woodward  County,  Oklahoma; 
(3)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Kaiser  Francis  Oil  Company,  in 
Woodward  County,  Oklahoma;  (4)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Mustang  Fuel  Corporation  in  Washita 
County,  Oklahoma;  (5)  and  the  existing 
point  of  interconnection  between  the 
facilities  of  Applicant  and  M.  V.  Pipeline 
Company  in  Caddo  County,  Oklahoma. 
Applicant  states  that  redelivery  for  the 
account  of )  &  L  would  occur  at  (1)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Northern  Indiana  Public  Service 
Company  (NIPSCO)  on  the  border  of 
Cook  County,  Illinois,  and  Lake  County, 
Indiana  for  use  in  )  &  L's  Indiana  Harbor 
Works;  (2)  the  existing  point  of 
interconnection  between  the  facilities  of 


Applicant  and  Peoples  Gas  Light  and 
Coke  Company  (Peoples)  in  Cook 
County,  Illinois,  for  use  in  J  &  L's  South 
Chicago  Works.  Applicant  also  requests 
authorization  to  add  additional  receipt 
points  in  the  future  that  may  be 
necessary  to  support  this  service. 

Applicant  proposes  to  charge  J  &  L 
transportation  rates  as  follows: 


Recopt  point 

Tnniportakon 

teetoNI»>SCO 

mcantspar 

mMionBtu 

Transportation 

lee  topaopte*  in 

oentapar  mmon 

Btu 

Caddo  Co ,  OK 

278 
272 
2B2 
272 

266 

Custer  Co .  OK 

W«shiUCo.,OK _ 

267 
267 
260 

In  addition.  Applicant  states  that  it 
would  charge  J  &  L  for  fuel  used  and  lost 
and  unaccounted-for ^as  under  the 
agreement.  It  is  stated  that  this  charge 
would  be  based  on  the  percentage  of 
fuel  utilized  in  performing  the  proposed 
transportation  and  the  weighted  average 
cost  of  gas  contained  in  Applicant's 
currently  effective  purchased  gas 
adjustment.  Applicant  also  proposes  to 
charge  J  &  L  the  currently  effective  Gas 
Research  Institute  (GRI)  surcharge  as  set 
forth  on  Sheet  No.  5A  of  Applicant's 
FERC  Gas  Tariff,  Volume  No.  1.  For 
illustrative  purposes,  the  currently 
effective  GRI  surcharge  is  1.21  cents  per 
million  Btu. 

Applicant  states  that  it  provided 
similar  service  commencing  on  January 
1, 1985,  pursuant  to  §§  157.205  and 
157.209(e)(1)  of  the  Commission's 
Regulations.  Such  service  would 
terminate  on  October  31, 1985,  because 
of  the  expiration  of  Order  234-B  on  that 
day,  it  is  explained. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CPBfr-127-000| 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  2511,  Houston,  Texas  77001,  filed  in 
Docket  No.  CP86-127-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  pursuant  to  a  September  9, 
1984,  gas  transportation  agreement 
between  Tennessee  and  Panhandle,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 
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Tennessee  prop  ases  to  receive  and 
transport  up  to  10,  MO  Mcf  of  natural  gas 
per  day  produced  in  East  Cameron 
Block  220,  offshort  •  Louisiana,  which  gas 
Panhandle  has  a  r(ght  to  purchase. 

Tennessee  state^  it  would  receive  the 
gas  at  receipt  poir  t  located  on  its  S.V. 
509A-13O1  line  in  /ennilion  Block  241. 
offshore  Louisiana ,  and  transport 
thermally  equivalt  nt  natural  gas 
volumes,  on  an  inlerruptible  basis,  for 
Phandle's  account  to  an  existing 
interconnection  ht  tween  Tennessee's 
facilities  and  the  f  icilities  of  the  Blue 
Water  Project,  joii  tly-owned  by 
Tennessee  snti  Co  umbia  Gulf 
Transmission  Con  pany  in  Vermilion 
Block  245.  Tennesi  ee  states  that  the  gas 
would  be  Hic-^isure  i  on  Panhandle's 
producer's  platfoni  in  East  Cameron 
Block  220. 

Tennessee  state  i  that  it  has  agreed  to 
accept  and  transp<  rt  the  associated 
liquid  hydrocarboi  s  (exiusive  of  oil) 
produced  with  sue  i  transportation 
quantity  and  deliv  !r  to  the  Vermilion 
245  delivery  point  luch  liquid 
hydrocarbons  for  I  anhandle's 
producers. 

Tennessee  statei  i  that  it  would  charge 
Panhandle  for  the  ]  >roposed 
transportation  sen  ice  a  volume  charge 
equal  to  the  produi  t  of  4.01  cents 
multiplied  by  the  t0tal  volume  in  Mcf  of 
gas  delivered  by  Tennessee  for  the 
account  of  Panhandle  during  the  month. 
The  agreement  alse  provides  for  a 
minimum  monthly  )ill  charge. 

In  addition,  it  is  i  ixplained.  Panhandle 
would  provide  to  T  ennessee,  at  no  cost 
to  Tennessee,  a  da  iy  volume  of  gas  for 


Tennessee's  systcn  i 


gas  lost  and  imaca  lunted  for  equal  to  1.5 
percent  of  the  volu  ne  received  from 
Panhandle  on  any  i  ay.  Additionally, 
and  pursuant  to  thi  agreement. 
Panhandle  would  p  ay  Tennessee  a 
liquid  transportatic  n  charge  of  21.66 
cents  per  barrel. 

Comment  date:  I  ecember  18, 1985,  in 
accordance  with  Si  andard  Paragraph  F 
at  the  end  of  this  n  ►tice. 


16.  Tennessee  Gas 
Division  of  Tennec^ 


Pipeline  Company,  a 
Inc. 


CP75-22  -025 


Piptl 


(Docket  Nos 

Take  notice  that 
Tennessee  Gas 
Division  of  Tenneci 
P.O.  Box  2511. 
filed  in  Docket  Nos 
CP75-120-018.  a 
order  issued  on 
No.  CP75-23.  et  al. 
amended,  pursuant 
Natural  Gas  Act  so 
transportation  of  n 
Tenneco  Oil 


fuel  and  uses  and 


and  CP75-120-018J 
jn  November  1, 1985, 
ine  Company,  a 
Inc.  (Tennessee), 
Houston.  Texas  77001, 
CP75-23-025  and 
petition  to  amend  the 
Ma  rch  7, 1977,  in  Docket 
as  modified  and 
to  section  7(c)  of  the 
as  to  authorize  the 
i  itural  gas  for 
Comp)  ny  (TOC)  from 


additional  receipt  points,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  Rle  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  states  that  in  Docket  No. 
CP75-23  it  was  authorized  to  transport 
natural  gas  for  TOC  from  specified 
receipt  points  to  a  point  of 
interconnection  with  Creole  Gas 
Pipeline  Corporation  (Creole)  at 
Yscloskey,  Louisiana,  for  delivery  to  Air 
Products  and  Chemicals,  Inc.  Tennessee 
further  states  that  in  Docket  No.  CP75- 
120  it  was  authorized  to  transport 
natural  gas  for  TOC  from  specified 
receipt  points  at  Yscloskey,  Louisiana, 
for  delivery  to  Creole  for  transportation 
by  Creole  to  TOC's  Chabnetle  refinery. 

Tennessee  requests  further 
amendment  of  the  orders  in  the  instant 
dockets  to  authorize  receipt  points  for 
deliveries  of  TOC's  gas  from  West 
Cameron  Block  638  and  Ship  Shoal 
Block  97,  offshore  Louisiana.  It  is 
explained  that  deliveries  of  gas  from  the 
West  Cameron  638  source  would  be 
made  by  TOC  at  the  existing  point  of 
interconnection  between  Tennessee's 
pipeline  facilities  and  TOC's  facilities 
located  at  Tennessee's  Meter  No.  0-0038 
in  West  Cameron  Block  638.  Tennessee 
indicated  that  it  would  transport  the  gas 
from  this  new  receipt  point  and  deliver 
the  gas  for  TOC's  account  to  Truckline 
Gas  Company  (Trunkline)  at  the  existing 
point  of  interconnection  of  Tennessee's 
and  Truckline's  facilities  in  West 
Cameron  Block  639,  offshore  Louisiana. 

It  is  stated  that  TOC  would  cause 
Truckline  to  transport  and  deliver 
thermally  equivalent  volumes  of  gas  to 
Tennessee  for  TOC's  account  at  the 
existing  point  of  interconnection 
between  the  facilities  of  Tennessee  and 
Truckline  at  Tennessee's  Meter  No.  2- 
0473  in  Jefferson  Davis  Parish,  Louisiana 
(Kinder),  and/or  Tennessee's  Meter  No. 
1-0907  in  St.  Mary  Parish,  Louisiana 
(Centerville),  for  transportation  by 
Tennessee  for  the  account  of  TOC  to 
Yscloskey,  Louisiana.  Tennessee  states 
that  its  obligation  to  receive  and 
transport  gas  from  the  proposed  new 
receipt  point  for  the  West  Cameron  638 
source  is  subject  to  TOC's  causing 
Truckline  to  receive  and  transport  the 
West  Cameron  638  gas  for  TOC's 
account. 

Deliveries  of  gas  from  the  Ship  Shoal 
97  source  would  be  made  by  TOC  to 
Tennessee  at  Tennessee's  Meter  No.  1- 
1837  in  Ship  Shoal  Block  97,  offshore 
Louisiana,  it  is  stated. 

Tennessee  a  I  so  proposes  to  transport 
gas  from  the  proposed  receipt  points  on 
a  thermal  equivalent  basis,  with  the 
total  volume  delivered  from  all  sources 
remaining  within  the  maximum  volume 
currently  authorized. 


For  gas  transported  from  the  proposed 
receipt  points,  Tennessee  states  that  it 
proposes  to  charge  TOC  15.45  cents  and 
9.24  cents  per  Mcf  under  Tennessee's 
Rate  Schedules  T-43  and  T-44, 
respectively. 

Comment  date:  December  18, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

17.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  bw. 

(Docket  No.  CP81-183-0031 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Petitioner), 
P.O.  Box  2511,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP81-813-003  a 
petition  to  amend  the  order  issued 
September  9. 1981,  in  Docket  No.  CP81- 
183  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  an 
additional  receipt  point,  among  other 
things,  for  the  transportation  service 
Petitioner  provides  for  ANR  Pipeline 
Company  (ANR),  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Petitioner  is 
authorized  by  the  September  9, 1981, 
order  to  transport  up  to  5,000  Mcf  of 
natural  gas  per  day  for  ANR  from  Ship 
Shoal  Area  Block  135  (SS 135)  pursuant 
to  a  gas  transportation  agreement 
(agreement)  dated  December  31, 1980. 
Petitioner  indicates  that  it  transports 
such  gas  on  a  best-efforts  basis  for 
delivery  to  ANR  at  the  tailgate  of  the 
Superior  Oil  Company  Lowry  plant  in 
Cameron  Parish,  Louisiana.  Pursuant  to 
an  amendment  to  the  agreement  dated 
March  1. 1985,  Petitioner  proposes  to 
add  an  additional  receipt  point  at  the 
interconnection  of  the  facilities  of 
Petitioner  and  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  at  Petitioner's  side  valve  523Q- 
111  on  the  Bhie  Water  Project  pipeline  in 
Ship  Shoal  Area  Block  120  (SS  120).  It  is 
explained  that  Texas  Eastern  has 
installed  a  12-inch  pipeline  connecting 
ANR's  producer's  platform  in  SS  135  to     - 
Petitioner's  system  in  SS  120  to 
transport  natural  gas  for  ANR,  under  a 
separate  agreement,  for  delivery  to 
Petitioner  in  order  to  settle  certain 
imbalances  at  the  SS  135  platform. 

In  addition,  Petitioner  proposes  to 
provide  for  transportation  in  excess  of 
the  currently  authorized  transportation 
quantity  of  5,000  Mcf  per  day.  It  is 
indicated  that  Petitioner  and  ANR  have 
agreed  to  provide  for  successive  one- 
year  extensions  of  the  agreement  upon 
expiration  of  the  primary  term  on 
December  31, 1965. 
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Petitioner  states  that  its  curreDtly 
effective  Rate  Schedule  T-123  for 
volumes  received  at  SS 135  would  also 
be  applicable  to  the  volumes  received  at 
the  proposed  SS  120  receipt  point  Such 
rate  is  currently  14.11  cents  per  Mcf,  it  is 
explained. 

Petitioner  indicates  that  the  proposed 
changes  were  commenced  on  March  1, 
1985.  under  S  284.221  of  the 
Commission's  RegolatioDS  and 
Petitioner's  Order  No.  60  blanket 
certificate  issued  February  21. 1980,  in 
Docket  No.  CP8(>-132. 

Comment  date:  December  18, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Para^vph  F  at  the  end  of 
this  notice. 

18.  Southern  Natural  Gas  Company 

(Docket  Na  CP88-147-0aq 

Take  notice  that  on  November  1, 1985, 
Southern  Natural  Gas  Company 
(Southern),  First  National-Southern 
Natural  Building,  Birmingham,  Alabama 
35203.  filed  in  Docket  No.  CPB6-147-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  Southern  to  transport  gas  on 
an  intemiptible  basis  for  Tenneco  Oil 
Company  (Tenneco),  all  as  more  fiilly 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern  proposes  to  transport  for 
Tenneco  on  an  intemiptible  basis  up  to 
2  billion  Btu  of  gas  per  day,  or  such 
greater  quantity  as  Southern  may  accept 
from  time  to  time,  for  a  term  of  five 
years  and  year-to-year  thereafter. 
Southern  states  that  Tenneco  would 
deliver  its  gas  to  be  transported  to 
Southern  at  the  existing  point  of 
interconnection  in  Main  Pass  area  block 
311,  offshore  Louisiana,  between  the 
pipeline  facilities  extending  from 
Tenneco,  et  at..  Main  Pass  blocks  311  A 
and  311  B  platforms  to  Southern's  Main 
Pass  block  62  pipeline.  Southern  would 
redeliver  the  daily  quantity  of  gas 
delivered  and  accepted  less  Tenneco's 
pro  rata  share  of  gas  lost  or  vented  . 
during  transportation  for  any  reason 
except  gross  negligence  or  willful 
misconduct  on  Southern's  part,  at  the 
existing  point  of  interconnection 
between  the  facilities  of  Tennessee  Gas 
Pipeline  Company  and  the  outlet  of  the 
measurement  facilities  of  Southern 
located  on  the  platform  operated  by 
Southern  in  Main  Pass  area  block  298, 
offshore  Louisiana.  Southern  states  that 
Tenneco  has  agreed  to  pay  Southern  a 
transportation  charge  of  $249.00  per 
billion  Btu  for  the  service. 


Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

19.  Tennessee  Gas  Pipeline  Company,  • 
Division  of  Tenneco  Inc.  and  Natural 
Gas  IMpettne  Company  of  America 

[Docket  No.  CP76-^(Mn7) 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001, 
and  Natural  Gas  Pipeline  Coiiq)any  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  00148  (Petitioners), 
filed  in  Docket  No.  CP7&-370-007,  a  joint 
petition  to  amend  the  order  issued  April 
18, 1980,  in  Docket  No.  CP76-370-000,  as 
amended,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  to  add  additional        ' 
excess  exchange  gas  points  of  delivery 
to  Petitioners'  gas  exchange  agreement 
dated  May  6, 197B,  as  amended,  all  as 
more  fully  set  futh  in  the  joint  petition 
to  amend  which  is  on  file  with  the 
Commission  and  opoi  to  public 
inspection. 

Petiticmers  seek  authorization  to 
provide  for  two  additional  points  for 
onshore  redeliveries  of  excess  exchange 
gas,  one  near  Hungerford.  Wharton 
County,  Texas  (the  Bay  City  redelivery 
point),  and  the  other  near  Chalkley, 
Cameron  Parish,  Louisiana  (Challdey 
redelivery  point),  as  provided  for  by 
amendments  dated  October  4, 1982,  and 
August  28, 1983,  to  the  gas  exchange 
agreement  dated  May  6, 1976. 
Petitioners  have  agreed,  based  on  the 
amendments,  that  any  excess  delivery  of 
gas  by  either  party,  after  adjustment  for 
fuel  and  shrinkage,  if  any,  is  to  be 
redelivered  onshore  by  the  party 
receiving  such  excess  gas  at  (1) 
Cameron  Meadows  redelivery  point,  (2) 
Bay  City  redelivery  point,  (3)  Chalkley 
redelivery  point,  and/or  (4)  at  other 
mutually  agreed  points  of 
interconnection.  The  Chalkley 
redelivery  point  would  be  used  to 
deliver  excess  exchange  gas  only  in  the 
event  that  balancing  cannot  be  achieved 
by  delivery  of  imbalance  volumes  at  the 
other  onshore  redelivery  points. 

Petitioners  assert  that  they  are 
currently  utilizing  these  additional 
points  of  redelivery  of  excess  exchange 
gas  pursuant  to  the  provisions  of  former 
§  284.221  of  the  Commission's 
Regulations  and  the  blanket 
authorization  to  transport  gas  for 
interstate  pipelines  issued  to  Tennessee 
and  Natural,  as  reported  in  Docket  Nos. 
ST83-303-000  and  ST83-30e-00a 
respectively. 

Conmient  date:  December  16, 1985,  in 
accordance  with  the  first  subparagraph 


of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

20.  Unhad  Gas  Pipe  Line  Company 

(Docket  No.  CP86-7e-O00] 

Take  notice  that  on  October  2&  1985. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77001, 
filed  in  Docket  No.  CP86-7ft-000  a 
request  pursuant  to  1 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  OH  205)  for 
authorization  to  install  a  2-indi  sales  tap 
on  United's  10-inch  Maurice  field  line  in 
East  Baton  Rouge  I>arish,  Louisiana, 
under  the  certificate  issued  United  in 
Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  Natural  Gas,  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  die  Commission  and  open 
to  public  inspection. 

United  states  that  the  proposed  sales 
tap  would  enable  United  to  sell  and 
deliver  to  Trans-Louisiana  Gas 
.  Company  (Trans-La),  the  local 
distributor,  an  estimated  daily  average 
of  15  Mcf  of  natural  gas  per  day  for 
resale  to  the  Chelsea  Place  Subdivision 
located  in  Trans-La's  Lafayette, 
Louisiana,  service  area,  under  United's 
Rate  Schedule  G-S.  It  is  stated  that  die 
effective  service  agreement  for  such 
service  is  dated  September  23, 1983.  It  is 
indicated  that  the  proposal  is  subject  to 
United's  receipt  of  Commission  approval 
in  Docket  No.  CP85-719-000  to  increase 
Trans-La's  maximum  daily  quantity 
fitim  229  Mcf  of  gas  per  day  to  6,229  Mcf 
per  day  in  the  Lafayette,  Louisiana, 
service  area. 

United  advises  that  it  has  sufficient 
capacity  to  render  proposed  service 
without  detriment  or  disadvantage  to 
United's  other  customers  and  that  the 
proposed  tap  would  be  installed  in 
compliance  with  the  Regulations. 

Comment  date:  January  13, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

21.  Northwest  Central  Pipeline 
Coiporalioa 

(Docket  No.  CPa6-174-000] 

Take  notice  that  on  November  1. 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288. 
Tulsa,  Oklahoma  74101.  filed  in  Docket 
No.  CP8&-174-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  to  abandon  by  reclaim 
measuring,  regulating  and  appurtenant 
facilities  serving  Colonial  Mobil  Home 
Park  (Colonial)  in  Sedgwick  Cotmty, 
Kansas,  and  the  transportation  of 
natural  gas  through  such  facilities,  under 
the  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  section  7  of 
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the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commit  sion  and  open  to  public 
inspection. 

Northwest  Cei  itrai  states  that 
Colonial  has  req  tested  that  the  above 
mentioned  facili^es  and  service  be 
abandoned  because  Colonial  has  made 
arrangements  with  a  local  distributor  to 
provide  individual  metering.  It  is 
estimated  that  t)^  cost  to  reclaim  the 
subject  facilities  would  be  $425,  with  a 
salvage  value  of  |t90. 

Comment  datei  January  13, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  thej  Federal  Energy 

pission,  a25  North 
£.,  Washington,  DC 
I  intervene  or  a  protest 
I  the  requirements  of 
i  Rules  of  Practice  and 
385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  k57.10).  All  protests 
filed  with  the  Cofimission  will  be 
considered  by  it  |n  determining  the 

I  to  be  taken  but  will 
I  the  protestants 
beeding.  Any  person 
ne  a  party  to  a 
participate  as  a  party  in 
any  hearing  therqin  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  ndtice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commiss  on's  Rules  of  Practice 
and  Procedure,  a  rearing  will  be  held 
without  further  notice  before  the 
Commission  or  it*  designee  on  this  filing 
if  no  motion  to  in  ervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  i1  s  own  review  of  the 
matter  finds  that  i  grant  of  the 
certificate  is  requ  red  by  the  public 
convenience  and  lecessity.  If  a  motion 
for  leave  to  inten  ene  is  timely  filed,  or  if 
the  Commission  <  n  its  own  motion 
believes  that  a  fo  mal  hearing  is 
required,  further  i  lotice  of  such  hearing 
will  be  duly  giver . 

Under  the  proc  "dure  herein  provided 
for,  unless  otherv  ise  advised,  it  will  be 
unnecessary  for  t  le  applicant  to  appear 
or  be  representee  at  the  hearing. 

G.  Any  person  )r  the  Commission's 
staff  may,  within  15  days  after  the 
issuance  of  the  in  Btant  notice  by  the 
Commission,  file  )ur8uant  to  Rule  214  of 


Regulatory  Comr 
Capitol  Street. 
20426,  a  motion  ti 
in  accordance 
the  Commission' 
Procedure  (18  CI 


appropriate  acti( 
not  serve  to  mak^ 
parties  to  the  pr 
wishing  to  becor 
proceeding  or  to  { 


the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  85-29097  Filed  12-6-«5;  8:45  amj 
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[Docket  No*.  ER86-30-000  at  aL] 

Dayton  Power  and  Light  Co.  et  al.; 
Etactric  Rata  and  Corporate 
Ragulationa  Rllnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Dayton  Power  and  Light  Company 

(Docket  No.  ER86-000] 
November  25, 1985. 

Take  notice  that  on  November  14, 
1985,  Dayton  Power  and  Light  Company 
(the  Company)  tendered  for  filing 
documents  to  supplement  its  filing  of 
October  17, 1985  in  Docket  No.  ER86-30- 
000.  These  documents  are  being 
transmitted  to  provide  cost  suppport  for 
the  one  mill  energy  related  charge, 
through  which  DP&L  will  recover  the 
cost  of  generation  necessary  to  proviile 
the  losses  incurred  in  wheeling  power 
for  the  City  of  Piqua  and  unquantifiable 
additional  costs  for  billing  and 
administration.  Included  are  seven 
copies  of  revised  Schedule  E,  revised 
statement  BL,  and  Appendix  II.  With  the 
exceptions  of  the  revisions  to  Schedule 
E  and  statement  BL,  the  data  in  DP&L's 
October  17, 1985  filing  remains  accurate. 

The  Company  renews  its  request  for 
waiver  of  the  notice  requirement  so  that, 
in  response  to  Piqua's  request,  service 
under  revised  Schedule  E  may 
commence  November  1, 1985,  and  run 
through  May  31, 1991.  The  City  of  Piqua 
concurs  in  this  request. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Centel  Corporation 

(Docket  No.  ES88-e-000J  '''    —.»-*'-. 

November  29. 1985. 
Take  notice  that  on  November  18, 


1985,  Centel  Corporation  (Centel)  filed 
an  application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking  authority 
to  issue  not  more  than  $300  million  of 
short-term  debt  with  maturities  not  later 
than  December  31, 1988. 

Comment  date:  December  18, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Power  and  Light  Company 

(Docket  No.  ESee-lO-OOO)  ,      ^ 

November  29, 1985.  .  j 

Take  notice  that  on  November  18,    " 
1985,  Iowa  Power  and  Light  Company, 
filed  an  Application  seeking  authority 
pursuant  to  section  204  of  the  Federal 
Power  Act  to  issue  on  or  before 
December  31. 1987,  bank  notes  maturing 
not  more  than  one  year  after  date  of 
issue  and  commercial  paper  notes 
maturing  not  more  than  nine  months 
after  the  date  of  issue  in  principal 
amounts  not  exceeding  $135,000,000. 

Comment  date:  December  18. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Washington  Water  Power 
Company 

(Docket  No.  ER86-18e-000] 
December  2, 1985. 

Take  notice  that  on  November  25, 
1985,  the  Washington  Water  Power 
Company  (Washington)  tendered  for    - 
filing  copies  of  a  contract  between  the 
Company  and  the  United  States 
Department  of  Interior — Bureau  of 
Reclamation  under  which  the  Compnay 
will  provide  transmission  service  for  the 
Bureau  for  a  period  of  up  to  50  years. 
Initial  service  under  the  contract  began 
June  16, 1977. 

The  Company  is  required  to  transfer 
power  and  energy  from  its 
interconnection  with  Bonneville  Power 
Administration  near  Spokane, 
Washington,  to  the  Spokane  Indian 
Tribe  at  Little  Falls,  WA,  in  amounts  up 
to  3256  kilowatts.  The  Company  has 
provided  required  substation, 
distribution,  and  metering  facilities  and 
will  continue  to  service  and  maintain 
these  facilities.  The  Bureau  has  paid  the 
Company  $27,800  annually  for  these 
services. 

A  copy  of  this  filing  has  been  served 
on  the  United  States  Bureau  of 
Reclamation  and  the  Spokane  Indian 
Tribe. 

Comment  date:  December  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Vii^nia  Electric  Power  Company  and 
Potomac  Electric  Power  Company 

{Docket  No.  ER8e-179-000] 
December  2. 1965. 

Take  notice  that  on  November  23, 
1985,  Virginia  Electric  and  Power 
Company  [Virgnia  Power]  and  Potomac 
Electric  Power  Company  [Pepco] 
submitted  for  filing  their  executed 
Agreement  For  Northern  Virginia 
Services  which  provides  for  transitional 
interconnnections,  transmission  services 
and  energy  and  capacity  services  from 
February  1. 1988  through  May  31. 1991  in 
conjunction  with  the  transfer  to  Virginia 
Power  from  Pepco  of  Pepco's  retail 
service  territory  and  associated 
distribution  facilities.  The  agreement 
also  provides  for  two  of  the 
interconnections  to  continue  after  May 
31, 1991  pursuant  to  supplements  to  the 
parties'  Facilities  Agreement  dated  April 
1, 1965  [Virgima  Power  FERC  Rate 
Schedule  No.  71;  Pepco  FERC  Rate 
Schedule  No.  20]. 

Virginia  Power  and  Pepco  request  an 
effective  date  of  February  1, 1986  for  this 
submittal. 

Comment  date:  December  12, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Main  Public  Service  Company 

[Docket  No.  ER86-10O-OOOJ 
December  2, 1985 

Take  notice  that  Main  Public  Service 
Company  on  November  21, 1985 
tendered  for  filing  proposed  changes  in 
its  FERC  Wholesale  Electric  Tariff  to 
become  effective  without  suspension. 
December  1, 1985,  on  less  than  statutory 
notice.  The  proposed  changes  would 
increase  revenues  from  jurisdictional 
sales  and  service  by  $814,500  based  on 
the  twelve  month  period  ending 
December  31, 1984. 

Main  Public  Service  Company  filed 
these  changes  in  its  FERC  Electric  Tariff 
in  order  to  cover  increased  cost  of 
operations  and  to  cover  its  investment 
in  the  cancelled  or  abandoned  Seabrook 
Unit  No.  2.  The  three  Wholesale 
Customers  have  given  their  written 
consent  to  the  proposed  tariff  changes 
prior  to  the  submission  of  this  filing. 

Copies  of  this  ffling  were  served  upon 
the  public  utility's  three  jurisdictional 
Customers,  the  Maine  Public  Utilities 
Commission  and  the  Main  Public 
Advocate. 

Comment  date:  December  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 


6.  Pennsylvania  Power  k  Light  Company      8.  Consumers  Power  Company 


(Docket  No.  ERa8-189-000] 
December  2. 1985. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  tendered  for 
Tiling  on  November  26, 1985.  as  a 
Supplement  to  Rate  Schedule  FERC  No. 
68,  an  executed  agreement  dated  as  of 
November  18, 1985  between  PP&L  and 
UGI  Corporation  (UGI).  The  agreement 
reduces  the  prescribed  rate  of  return  on 
common  equity  from  16.00%  to  15.50% 
and  makes  several  accounting  changes 
of  a  relatively  minor  nature.  In  addition, 
the  agreement  extends  PP&L's 
agreement  with  UGI  for  five  years  until 
1996  with  decreasing  supply  obligations 
from  the  date  until- 1999.  PP&L  also 
tendered  for  filing  a  supplement  to  the 
Operating  Principles  and  Practices 
between  UGI  and  PP&L  and  on  file  with 
the  Commission  as  UGI  Corporation 
Rate  Schedule  FERC  No.  3  and 
Pennsylvania  Power  &  Light  Company 
Rate  Schedule  FERC  No.  46.  PP&L 
requests  an  effective  date  of  January  1, 
1985,  for  both  filings.  Certificates  of 
Concurrence  executed  by  UGI 
accompanied  PP&L's  filing. 

Copies  of  PP&L's  filing  have  been 
served  upon  UGI  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  December  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  Na  ER8&-185-000] 
Deceml>er  2, 1885. 

Take  notice  that  Consumers  Power 
Company  ("Consumers  Power")  on 
November  26, 1985  tendered  for  filing  a 
Service  Agreement  for  wholesale  for 
resale  electric  service  between 
Consumers  Power  and  the  City  of  Eaton 
Rapids,  Michigan  ("Eaton  Rapids").  On 
its  effective  date,  October  1, 1985,  the 
agreement  replaced  a  prior  contract  for 
electric  service  between  the  two  parties, 
dated  October  22, 1975.  which  expired 
by  its  own  terms  September  30. 1985. 
The  Service  Agreement  is  subject  to 
rates,  charges  and  other  conditions  of 
service  as  provided  for  in  Consumers 
Power's  FERC  Elecbic  Rate  Schedule 
"WR". 

Copies  of  the  filing  were  served  on 
Eaton  Rapids  and  on  the  Michigan 
Public  Service  Commission. 

Comment  date:  December  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

9.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ERa6-138-000] 
December  3, 1985 

Take  notice  that  on  November  21. 
1985,  Niagara  Mohawk  Power  Company 
(Niagara)  tendered  for  filing 
supplemental  materials  to  their  filing  of 
November  4, 1985. 


The  new  materials  related  to  two 
corrections  in  the  cost  of  service  study. 
First,  the  Federal  income  tax  (FIT) 
interest  deduction  (Statement  BK. 
Schedule  2,  page  4.  Unes  2-5)  was 
overstated  because  of  an  incorrect 
allocator  for  CWIP-related  interest 
expense.  Both  Statement  AP  (Federal 
Income  Tax-Deductions)  and  the 
Statement  BK  cost  of  service  study  have 
been  corrected  to  show  the  proper  FIT 
interest  deduction  allocable  to  the 
transmission  service  at  issue  from 
$7,081,804  to  $3,311,644. 

Second,  on  Period  II  Statement  BK, 
Schedule  3  the  total  weighted  cost  of 
capital  figure  (line  30)  was  rounded  up 
to  12.85%  when  it  should  have  been 
rounded  down  to  12.84%,  consistent  with 
statement  Av  (Period  II).  This  correction 
reduces  slightly  the  requested  rate  of 
return. 

The  combined  effect  of  these  two 
corrections  is  to  increase  the  revenue 
requirement  and  therefore  to  increase 
the  rate  requested  from  $1.04  per  KW 
per  month  to  $1.37  per  KW  per  month. 

If  the  Commission  determines  that 
these  correcting  changes  require  an 
additional  60-day  notice  period.  Niagara 
Mohawk  requests  that  the  proposed 
rates,  as  hereby  corrected,  be  put  into 
effect  on  January  20. 1966. 

Niagara  also  encloses  six  copies  of 
the  following  corrected  materials,  which 
should  be  substituted  in  the  copies  of 
the  rate  application  originally  filed: 

1.  Rate  Schedule  FERC  No.  19,  Revised 

Schedule  A 

2.  Testimony  of  Philip  R.  Van  Home 

3.  Statement  AK  Sheet  1  of  4,  Period  n 

4.  SUtement  AP-4>eriod  H 

5.  Statement  BG— Periods  I  and  II 

6.  Statement  BH— Periods  I  and  II 

7.  SUtement  BJ  Schedule  24 

8.  Statement  BL  Period  II 

9.  Statement  BK  Period  II 

10.  Workpapers  for  Statement  BG 

Periods  I  and  II 

11.  Woricpapers  for  statement  BH 

Periods  I  and  II 
Comment  date:  December  12, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER8fr-182-000] 
December  3, 1985 

Take  notice  that  on  November  25. 
1P85  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing  a 
Notice  of  Termination  of  its  San  Juan 
Contingent  Capacity  Agreement 
between  Arizona  Public  Service 
Company  (APS)  and  itself  (FERC  Rate 
Schedule  No.  59).  PNM  seeks  to 


UMI 


502ia 


terminate  the  a; 
by  its  own  term  ; 
PNM  and  APS 
contemplate  flli 
or  part  thereof! 
agreement. 

Comment  dat( 
accordance  wit! 
at  the  end  of  thii 


^ement  which  expires 
on  October  31. 1985. 
not  presently 
a  new  rate  schedule 
place  of  this 


0  9 

iig' 

HI 


11.  Middle  SoutI  Services,  Inc. 

IDockel  No.  ER82-jt&3-025| 
December  3. 1965 

th^ti 


'"81 
1  Opi  ti 


exc«  ss 


th> 


Take  notice 
1985  Middle  South 
tendered  for  fi! 
Commission 
Special  Intra-Sy^tem 
refund  with  intefest 
collected  in 
resulting  from 
adder  contained 
Service  Schedul 
enclosed  the 
refunds,  togethei 
interest  caclulatt)ns 
transaction 
occurred  betw 
Light  Company 
Power  Adniinisti  a 
1983  through  Deqember 
distribution  of 
in  accordance  w 


1  requ  nng 


i^eei 


and 


th> 


Comment  date 
accordance  wi 
at  the  end  of  this 


12.  Gulf  Slates  U  ilities 


{Docket  No8.  ERSS- 
and  ER85-755-000} 

December  3, 1985 


in  5 


f  led  > 


Gilf 


Take  notice  th 
Gulf  States  Ulilit 
tendered  for  fili 
Agreements  for 
City  of  Kirbyvill 
City  of  Newton 
1985  and  Septem ) 

Included  in  the 
September  9,  anc 
was  a  copy  of 
Company  Rate 
Wholesale  Powe  ■ 
Voltage,  dated 
Commission  Ordfer 
582-001.  this  rate 
superseded  by 
effective  August 
a  revision  to  the 
Economic  Power 
(FPEPAC).  and 
currently  ac 
included  with  the 
and  10, 1985. 

Comment  date 
accordance  with 
at  the  end  of 


Rate 


ccepte  d 
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:  December  13, 1985,  in 
Standard  Paragraph  E 
notice. 


on  November  26. 
Services,  Inc.  (MASS) 
pursuant  to 
ion  No.  234,  the 

Billing  ejecting  the 
on  amounts 
of  those  allowed 
modification  to  the 
in  section  10.02(c)  of 
MSS-1.  MSS  also 
corf  putations  of  the 
with  the  underlying 
MSS  said  the  only 
such  a  refund 
Arkansas  Power  & 

the  Southwest 
tion  from  January  1, 

30, 1983.  The 
refund  has  been  made 
th  this  billing. 
December  13, 1985,  in 
th|Standard- Paragraph  H 
notice. 


'53-000.  ER8S-754-000 


t  on  November  8, 1985 
es  (Gulf  States) 
of  Amendments  to 
I  iectric  Service  for  the 
,  City  of  Caldwell  and 

on  September  9, 
er  10, 1985. 
filings  made  on 
September  10, 1985 
'States  Utilities 
Si:hedule  WST, 

at  Transmission 
March  15, 1985.  By 

in  Docket  No.  ER85- 
schedule  was 

Schedule  WST 
JO,  1985  which  contains 
'uel  and  Purchased 
Adiustment  Clause 
therefore  this  most 
version  should  be 
niings  of  September  9 


December  16, 1985,  in 
Standard  Paragraph  E 


this  notice. 


13.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER86-173-000J  ,  >.  . 

December  3, 1985. 

Take  notice  that  on  November  25, 
1985,  The  Dayton  Power  and  Light 
Company  (DP&L)  tendered  for  filing  an 
executed  Purchase  and  Resale 
Agreement  (Agreement)  between  DP&L 
and  the  Village  of  Versailles 
(Versailles),  Ohio. 

The  proposed  Agreement  allows 
Versailles  to  purchase  energy 
requirements  from  third  parties  who  will 
use  existing  Interconnection  Agreement 
Rate  schedules  to  deliver  the  energy 
requirements  to  DP&L  for  delivery  to 
Versailles. 

DP&L  requests  the  Commission  waive 
its  notice  and  filing  requirements  and 
permit  the  proposed  Agreement  to 
become  effective  December  1, 1985. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

14.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER86-175-000)  .  .  „    "  .    ^  ^ 

December  .3, 1985. 

Take  notice  that  on  November  26, 
1985.  The  Dayton  Power  and  Light 
Company  (DP&L)  tendered  for  filing  an 
executed  Purchase  and  Resale 
Agreement  (Agreement)  between  DP&L 
and  the  Village  of  Minster  (Minster), 
Ohio. 

The  proposed  Agreement  allows 
Minster  to  purchase  energy 
requirements  from  third  parties  who  will 
use  existing  Interconnection  Agreement 
Rate  schedules  to  deliver  the  energy 
requirements  to  DP&L  for  delivery  to 
Minster. 

DP&L  requests  the  Commission  waive 
its  notice  and  filing  requirements  and 
permit  the  proposed  Agreement  to 
become  effective  December  1, 1985. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kentucky  Utilities  Company 

[Docket  No.  ES86-08-000] 

December  3, 1985. 

Take  notice  that  oh  November  26, 
1985,  Kentucky  Utilities  Company 
(Applicant)  filed  an  application  with  the 
Commission  seeking  an  order  pursuant 
to  section  204  of  the  Federal  Power  Act, 
authorizing  the  issuance  of  up  to 
SlOO  000,000  of  unsecured  short-term 
notes  and  commercial  paper  to  be 
issued  with  a  final  maturity  date  of  no 
later  than  December  31. 1985.  . 


Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Gi^  States  Utilities  Company 
[Docket  No.  ES86-11-000]  .        ,  .. 

December  3. 1985. 

Take  notice  that  on  November  22, 
1985,  Gulf  States  Utilities  Company  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act,  to  issue  not  more 
than  $400  million  of  short-term  ^'' 

unsecured  promissory  notes  with  a  fii\a) 
inaturitv  no  later  than  December  31, 
1988. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ail  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb,  '^ 

Secretary. 
(FR  Doc.  85-29096  Filed  12-6-85;  8:45  am] 

BILLING  COOE  «717-01-M 


[Docket  No.  CI63-503-000  etai.] 

BHP  Petroleum  (Americas)  Inc;  Merger 
and  Name  Cfiange 

November  29, 1985. 

Take  notice  that  on  October  15. 1985. 
BHP  Petroleum  (Americas)  Inc.,  of  P.O. 
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Box  1201.  Wichita.  Kansas  67201.  filed 
an  application  advising  the  Commission 
that  effective  July  11. 1985.  BHP 
Petroleum  (USA)  Inc.  was  merged  with 
and  into  Energy  Reserves  Group.  Inc., 
with  Energy  Reserves  Group,  Inc.  being 
the  surviving  corporation.  Effective  the 
same  date,  Energy  Reserves  Group,  Inc. 
changed  the  name  of  the  corporation  to 
BHP  Petroleum  (Americas)  Inc. 

Accordingly,  BHP  Petroleum 
(Americas)  Inc.  respectfully  requests 
Commission  authorization  to  continue 
the  service  previously  rendered  by 
Energy  Reserves  Group,  Inc.  under  the 
permanent  certificates  of  public 
convenience  and  necessity  listed  and 
described  in  EXHIBIT  2  enclosed 
herewith  and  that  such  authorization  be 
granted  effective  as  of  July  11, 1985.  In 
addition,  BHP  Petroleum  (Americas)  Inc. 
requests  that  Energy  Reserves  Group, 
Inc's  rate  schedules  identified  in 
EXHIBIT  2  be  redesignated  as  those  of 
BHP  Petroleum  (Americas)  Inc. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  16, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Acting  Secretary. 

Exhibit  2 


Rate 

schedule 

No. 


1.. 
2.. 
6.. 
7.. 
8.. 
9.. 

11 
J3 
IS 
16 
17 
19 
20 
21 


Certificate 
docket  No. 


CI63-503.. 

CI68-41 

CI61-1646 

068-43 

CI68-42 

067-371 .. 

067-1838 
066-614.. 
CWO-383.. 
CI68-1164 
069-103.. 
067-1602 
069-733.. 
G-2724 


Purchaser 


Northnvest  Pipelirte  Corp. 
Norttw»est  Pipeline  Corp. 
Northwest  Pipeline  Corp 
Noittmesi  Pipeline  Corp. 
ANR  Pipeline  Co. 
Natural    Gas    Pipeline    Co.    of 

America 
Norttiwest  Pipehne  Corp. 
Ringwood  Galt)ering  Co 
Tennessee  Gas  Pipeline  Co. 
Tennessee  Gas  Pipeline  Co. 
Tennessee  Gas  Pipeline  Co. 
United  Gas  Pipe  Line  Co. 
United  Gas  Pipe  Line  Co. 
Panfwndle  Producing  Co. 
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Rale 

schedule 
No. 

Certificate 
docket  No. 

Purchaser 

22 

0-2800 

Colorado  Interstate  Gas  Co 

23 

3-2840 

f^hiiiOB  PetroleufTi  Co. 

24 

Q-3949 

Panhandle  Producing  Co 

25 

Q-4507 

Colorado  Interstate  Gas  Co. 

27 

0163-1080 

Panhandle  Producing  Co 

29 

cm-su 

f>hillips  Petroleum  Co. 

30 

CW0-382 

PhUkps  Pelroleom  Co. 

34 

070-474 

ANR  Pipe  Lme  Co 

35 

36 

089-363 

United  Gas  Pipe  Line  Co 

38 

068-942 

United  Gas  Pipe  Line  Co 
Transwestem  Pipe  Line  Co. 
El  Paso  Natural  Gas  Co 

39 

070-1112  .„. 

40 

071-58. 

41 ...._ 

071-401  -.... 

El  Paso  Natural  Gas  Co. 

42. .„ 

oeo^ 

El  Paso  Natural  Gas  Co. 

43 

071-129 

El  Paso  Natural  Gas  Co. 

44 

071-130 

48 „.. 

6-S712 

Corp. 

49 

080-214 

El  Paso  ftetual  Qa*  Co 

50 - 

G-7482 

Lone  Star  Gas  Co. 

52 

Q-6070 

Af4R  Pipe  L«ie  Co. 

54 

Q-14639 

El  Paso  Natural  Gas  Co. 

55 

063-1382 

El  Paso  Natural  Gas  Co. 

56 

6-8376 

El  Paao  ftatural  Gas  Co 

57 

Q-5209 

El  Paso  Natural  Gas  Co 

58 

067-1170  .. 

El  Paso  Natural  Gas  Co 

63 ._ 

G-14783 

Northern  Natural  Gas  Co. 

67 

G-17508 

Cotorado  Interstate  Gas  Co. 

69 

G-20049 

Southern  NMwii  Qm  Co. 

70 _. 

080-128  ...... 

Southern  Natural  Gas  Co. 

71 

6-19417 

Cimarron  Transmission  Co. 

74 „... 

062-46... 

Southern  Natural  Gas  Co. 

78 

065-321  - 

Texas      Eastern      Transmission 

Corp. 

80 

066-107 

Natural    Gas    Pipeline    Co.    of 
America 

81 

065-424 

Transcontinental  Gas  Pipe  Line 

Corp. 

83 

0)67-474 

PanharKMe  Eastern  f>ipe  Line  Co. 
Ringwood  Galtienng  Co. 

84..._ 

O68-600 

85 

068-642 

Dorchester  Master  Umdad  Part- 
nership. 

86 

068-1269 

Northwest  Pipeline  Corp. 
Southern  Union  Gatiienng  Co. 
El  Paso  Natural  Gas  Co. 

87 

071-300 

86 

072-797 

89 

072-798 

El  Paso  Natural  Gas  Co. 

90 

072-809 

El  Paso  Natural  Gas  Co. 

91 

072-826 

El  Paso  Natural  Gas  Co 

92. — 

072-827 

El  Paso  Natural  Gas  Co 

93 

072-833 

El  Paso  Natural  Gas  Co. 

94 

072-849 

El  Paso  Natural  Gas  Co. 

95... 

072-862 

El  Paso  Natural  Gas  Co. 

96 

072-877 

El  Paso  Natural  Gas  Co. 

97 — 

072-878 

El  Paso  Natural  Gas  Co. 

99 

073-4..._ 

073-5 _.. 

El  Paso  Natural  Gas  Co. 

100 

El  Paso  Natural  Gas  Co 

102 

072-752 .. . 

United  Gas  Pipe  Une  Co 
Mountain  Fuel  Resources  Inc 

103 

073-S2 

104 

072-864 

ANR  Pipe  Line  Co. 

105 

073-88 

Mountain  Fuel  Resources,  Inc 

106 

073-48 

Tennessee  Gas  Pipeline  Co. 

108 

073-49  ... 

United  Gas  P0eline  Co 

109 

O73-S0 

Columtxa      Gas      Transmission 
Corp. 

111 

073-89 

Panhandle  Eastern  Pipe  Line  Co. 
Mountain  Fuel  Resources.  Inc. 

113 

073-246 

115 

073-248 

116.- 

073^249 

Transcontinental  Gas  Pipe  Line 
Corp. 

117 

073-255 

Natural  Gas  Pipe  Line  Company 
of  Amenca. 

118 

073-232 

Transcontinerttal  Gas  Pipe  Line 
Corp 

119 

073-235 

Transcontinental  Gas  Pipe  Line 

Corp. 

121 

073-294 _ 

073-296 

123 

126.    . 

073-304 

ANR  Pipe  Line  Co. 
Southern  Union  Gathenng  Co. 
Nortt)em  Natural  Gas  Co. 

127 

073-385 

128 

073-254 

129     . 

073-400 

Souttiem  Union  Gathenng  Co. 
Arkansas  Louisiana  Gas  Co 

131 

073-386 

6-6073 .._ 

136 

ANR  Pipe  Une  Co 

141 

074-125 

Parihandle  Eastern  Pipe  Lirte  Co 

144 _ 

075.333 ..._.. 

Colorsdo  Interstate  Gas  Co. 

145 

075-490 

Norttiwest  Pipeline  Corp. 

146 

075-603 

KN  Energy.  Inc. 
l4orthem  Natural  Gas  Co. 

147 

076-87 _.. 

Exhibit  2— Continued 


Rate 
schedule 

No. 

Certificate 
docket  No 

Purcfiaser 

148 

151 

154 

156 

159 

161 

167 

076-349 

CI76-594 .... 

ta77-742 

078-1019. . 

078-1174.. 
079-867... 
CI84-521 ... 

~exas  Gas  Tranamaaon  Corp 
florthern  Natural  Gas  Ca 
ANR  P(>e  Une  Co. 
rtalural  Gas  P^m   Une  Co    of 

Amanca. 
B  Paso  Natural  Gas  Co 

ennesaea  Gas  Pipe  Una  Co 

[FR  Doc  85-29016  Filed  12-6-85.  8:45  am) 
nUJNQ  CODE  6717-01-M 


[Docket  No.  RE8O-22-O02] 

Commonwealth  Edison  Co^ 
Application  for  Exemption 

November  29. 1985. 

Take  notice  that  Commonwealth 
Edison  Company  (COEC)  filed  an 
application  on  October  10, 1985  for 
exemption  from  certain  requirements  of 
Part  290  of  the  Federal  Energy 
Regulatory  Commission's  (FERC) 
regulations  concerning  collection  and 
reporting  of  cost  of  service  information 
under  Section  133  of  the  Public  Utility 
Regulatory  Policies  Act  (PURPA),  Order 
No.  48  (44  FR  58687.  October  11, 1979). 
Exemption  is  sought  from  the 
requirement  to  file  on  or  prior  to  June  30, 
1986  and  biennially  thereafter, 
information  on  the  costs  of  providing 
electric  service  as  specified  in  Subparts 
B,  C,  D  and  E  or  Part  290. 

In  its  application  for  exemption  COEC 
states  that  it  should  not  be  required  to 
file  the  specified  data  for  the  following 
reasons: 

The  data  produced  and  submitted  in 
compliance  with  Part  290  are  for  an 
unadjusted  historical  period  and  therefore 
unlikely  to  be  useful  in  retail  rate  proceedings 
before  the  Illinois  Commerce  Commission 
(ICC)  which  requires  numerous  adjustments 
to  historical  test  periods  and  authorizes  use 
of  both  current  and  future  test  periods. 

The  ICC  currently  requires  that  COEC  as 
part  of  the  record  in  each  COEC  retail 
pi^ceeding,  to  file  marginal  cost  studies.  The 
formats  of  these  studies  may  differ  from 
those  specified  in  Part  290. 

The  COEC's  current  program  of  class  load 
studies  is  more  extensive  than  the  load 
studies  required  by  part  290.  The  results  of 
COEC's  ongoing  research  in  class  loads  are 
provided  to  the  ICC. 

The  ICC  allows  its  staff  and  retail 
inlervenors  wide  latitude  to  serve  data 
requests  upon  COEC  for  data  and 
information  that  have  not  been  provided  in 
the  initial  rate  case  filings.  These  data 
requests  are  tailored  to  the  specific  issues  of 
the  rate  case,  and  are  not  satisfied  by  the 
scope  of  Part  290  information.  COEC  is  not 
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lodp. 

bAen 


aware  of  any  instanc  e 
has  reduced  the  numper 
data  requests. 
COEC's  costs  to  CO 
requirements  for  the 
approximately  S220, 
information  has  not 
signiHcant  extent  by  either 
intervenors  in  any  paa  t 
proceeding.  COEC  suqmits 
incurrence  of  costs  in 
Part  290  filings  would 
the  requirements  impdsed 
constitute  an  unwarrapted 

The  ICC  supported 
for  a  blanket  exemptic  n 
requirements  of  PURP|\ 
CFR  Part  290  filing 
30, 1984  filing  and  all 


where  Part  290  data 
and  scope  of  such 


irequ 


ifiply  with  Part  290 
filing  were 
Since  Part  290 
utilized  to  any 
the  ICC  or 
COEC  rate 
that  any 
wnnection  with  future 
>e  unjustified  and  that 
by  Part  290 
burden  on  COEC. 
e  applicant's  requests 
from  the  filing 
Section  133  and  18 
irements  for  the  June 
Subsequent  filings. 


Copies  of  the  app  ication  for 
exemption  are  on  R  e  with  FERC  and  are 


available  for  public 


inspection.  FERC's 


regulations  require  that  said  utility  also 
apply  to  any  state  n  tgulatory  authority 
having  jurisdiction  ( iver  it  to  have  the 
application  pubhshi  d  in  any  official 


state  publication  in 
change  applications 


which  electric  rate 
are  usually  noticed, 


period,  such  person 


and  that  the  utility  ]  lublish  a  summary  of 
the  application  in  n  wspapers  of  general 
circulation  in  the  af  ected  jurisdiction. 

Any  person  desir  ng  to  present  written 
views,  arguments,  or  other  comments  on 
the  application  for  e  xemption  should  file 
such  information  w  th  the  Federal 
Energy  Regulatory  ( lommission,  825 
North  Capitol  Stree  .  NE.,  Washington. 
DC  20426,  on  or  befi  ire  45  days  following 
the  date  this  notice  s  published  in  the 
Federal  Register.  W  thin  that  45  day 


must  also  serve  a 


copy  of  such  commf  nts  on:  Mr.  Roland 
Kratz,  Director  of  R:  ites.  Commonwealth 
Edison  Company,  P  O.  Box  767,  Chicago, 
Illinois  60690. 

Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  85-29107  Fildd  12-6-85;  8:45  am] 

MUJNG  CODE  S7t7-«V4I 


(Proiect  No.  9005-001] 

Conejos  Water  Conservancy  District; 
Surrender  of  Preliminary  Permit 

November  27, 1985. 

Take  notice  that  Conejos  Water 
Conservancy  District,  Permittee  for  the 
proposed  Platoro  Dam  Project  No.  9005, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  preliminary  permit 
was  issued  on  June  26, 1985,  and  would 
have  expired  on  May  31, 1988.  The 
project  would  have  been  located  on  the 
Conejos  River,  in  Conejos  County, 
Colorado. 

The  Permittee  filed  the  request  on 
October  15, 1985,  and  the  preliminary 
permit  for  Project  No.  9005  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday,  or  hoUday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  85-29108  Filed  12-6-65;  8:45  am] 
BILLING  CODE  6717-01-11 


[Docket  No.  St80-94-003  et  al.] 

Cranberry  Pipeline  Corp.  et  aL; 
Extension  Reports 

November  29, 1985. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. ' 

'  Notice  of  these  extension  reports  does  not 
constitute  a  determination  that  service  will  continue 
in  accordance  with  Order  No.  436.  Final  Rule  and 
Notice  Requesting  Supplemenlal  Comments.  50  FR 
42.372  (Oct.  18, 1985) 


The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension,  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  §  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
§  284.146  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  §  264.221  which  is  extended 
under  §  284.105.  The  following  symbols 
are  used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.222  of  the  Commission's  Regulations: 
a  "GCHT)",  "G{HS)"  or  "G(HA)". 
respectively,  indicates  transportation, 
sale  or  assignments  by  a  Hinshaw 
pipeline;  a  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS)"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
December  20, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance  . 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Fde  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Lois  D.  Cashell, 

Acting  Secretary. 


OodiatNo. 


Tfargporter/Seller 


Redptem 


Date  filed 


PW1284 
subpart 


Effectiva 


Expiratio 
dirte" 


ition 


ST80-94-O03'. 

ST8O-10».O03 

ST81-21 6-002 
ST82-6I-002V 
S7  82- 166-002 
ST  84-395-001 
ST84-431-001 
STB4-442-001 
ST84-451-001 
ST84-453-001' 
ST84-499-001 
ST84-50O-O01 
ST84-521-001 
ST84-S24-001 
STS4-530-001 


Oranbor    Pipoliiw  Corp   (SuGcassor  m  Merest  to  Big  Sandy  Gas  Corp.), 

PC  a  M  3710.  Charleston.  WV  25337. 
Cranberr    Pipeime  Corp    (Succassoi  n  Interest  to  Big  Sandy  Gas  Corp.). 

P.O.  Bi  IX  3710,  Chaneslon.  WV  25337. 

Cokanbii  Golf  Tranamaiion  Co.  PC  Box  683.  Houston,  TX  77001 

t^xtherrlNatural  Gas  Co ,  2223  Dodge  St,  Omaha.  NE  68102 

t*xlhem  'Natinl  Gas  Co.,  2223  Dodge  St..  Omaha,  NE  68102 

Tennass^e  Gas  Pipekne  Co.,  PC  Box  2511.  Houstoa'  TX  77001 

Ubarty  Mftm  Gas  Co..  5307  E.  Mockingbvd  Une,  Dalai,  TX  75206 

UmsihJ Mraata*e  Gas  Corp.  PC  Box  1352,  Alexandria,  LA  71300 

Texas  g4s  Transmssion  Corp .  3600  Fredenca  St,  Owensboro.  KY  42302 

Texas  E^Elem  Transmission  Corp.,  PC  Box  2521.  l«xji«on.  TX  77252. 

Houston  f>ipe  Ijne  Co  ,  1200  Travis,  Box  1 188.  Houslon,  TX  77001 _.... 

Pi(  e  Line  Co..  1200  Travis.  Box  1 188.  Houston.  TX  77001 

Nalml  Gas  Co ,  2223  Dodge  St.  Omaha.  NE  68102 

Producaris  Gas  Co..  4925  Greenville  Ave..  Dallas,  TX  75206 

Texas  G^s  Transmssion  Corp ,  3800  Fredenca  St.  Owensboro,  KY  42302 


Tennessee  Gas  Pipeline  Co.. 
Industrial  Gas  Corp 


Southern  l^atural  Gas  Co.. 


Houston  Pipe  Une  Co 

kitratex  Gas  Co...: 

Louisiana  Gas  System,  Inc 

HNG  Industnal  Natural  Gas  Co..- 

Texas  Gas  Transnoission  Corp 

United  Cities  Gas  Co _. 

United  Cities  Gas  Co _ - 

HNG  mduskitf  Natural  Gas  Co _. 

HNG  mduslhal  Natural  Gas  Co -.... 

Transcontinental  Gas  Pipe  Lme  Corp... 

Nonhviest  Pipeline  Corp 

Texas  Eastern  TransmissiQn  Cwp 


10-28-85 

10-28-85 

10-21-85 
10-21-85 
10-21-85 
10-17-85 
10-16-85 
10-31-85 
10-16-«5 
10-21-85 
10-18-85 
10-18-85 
10-18-85 
tO-30-8S 
10-22-85 


01-03-86 

01-18-86 

3-06-85 
11-03-85 
2-01-86 
1-17-86 
1-17-86 
2-07-86 
1-20-86 
10-31-85 
1-17-86 
1-17-86 
1-2»-86  .. 
2-16-86 
1-20-86  L 


1-26-86 


1-2»-8e 


1-19-86 
1-19-86 


1-1S-86 
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Docket  No. 


STB4-567-001  . 
STS4-707-001  . 
ST85-72-0Or_ 


Tramporter/SeNar 


TenrtMSM  Qa*  Pipalin*  Co..  P.O.  Box  2511.  HouMon.  TX  77001 

Columbia  Guh  Tranamiuion  Co.,  P.O.  Box  883.  Houston.  TX  77001 

Delhi  Gas  P^wtioe  Cofp  ,  1700  Pacific  Ave..  DaNaa.  TX  75201 


RacipianI 


Florida  Qaa  Tranainiaaion  Co ... 
Bridgaine  Qaa  OiMribulion  Co.. 
ANfl  Pipa«na  Co 


Dale  Med 


10-17-85 
10-24-85 
10-21-85 


Part  284 


Efleclwe 


1-17-86 

1-24-88 

10-05-85 


Ej9<rafeon 


1-20-86 


•These  esienaion  reports  wefe  Med  after  the  date  specified  by  the  Commisaions  Regulation,  and  shaK  be  the  subject  of  a  further  Comrrwsioo  order 
The  pipeline  has  sought  Comnnssior  approvai  of  the  extension  of  this  transaction.  The  90-day  Corqanisaion  renew  period  expires  on  ttie  date  ndcatad. 
Suoi!lSlww'SnST>«?™50F?4S72"'*o"8'^*  *  determination  that  filings  comply  <Mth  Commiasion  Ragulabons  in  accordance  with  Order  No.  436  (Rnai  Rule  and  Nobc*  Regueatng 


[FR  Doa  85-29109  Filed  12-6-85;  8:45  am] 
MIXING  CODE  6717-01-M 


[Docket  Na  TA8S-13-20-O02  and  TA86-2- 
20-000,001] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Clianges  in  FERC  Gas  Tariff 

December  2, 1985. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  November  26. 1985,  tendered 
for  filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Substitute  Second  Revised  Sheet  No.  204 

proposed  to  be  effective  August  1, 1985 
Alternate  Substitute  Second  Revised  Sheet 

No.  204  proposed  to  be  effective  August  1. 

1985 
Second,  Substitute  Third  Revised  Sheet  No. 

204  proposed  to  be  effective  November  1. 

1985 

Alternate  Substitute  Third  Revised  Sheet  No. 

204  proposed  to  be  effective  November  1. 

1985 
Substitute  Third  Revised  Sheet  No.  204 

proposed  to  be  effective  November  1, 1985 
Alternate  Substitute  Third  Revised  Sheet  No. 

204  proposed  to  be  effective  November  1. 

1985 

Algonquin  Gas  states  that  such  tariff 
sheets  are  being  filed  to  reflect  changes 
in  the  underlying  rates  of  its  supplier. 
National  Fuel  Gas  Supply  Corporation 
("National  Fuel")  which  were  filed  on 
October  31, 1985  in  Docket  Nos.  TA85- 
2-16-000  et  al.  and  TA86-1-16-000. 

Also  take  notice  that  Algonquin  Gas 
on  November  26, 1985,  tendered  for 
filing  Revised  Second  Substitute 
Seventh  Revised  Sheet  No.  203  in 
compliance  with  the  Commission's 
Order  dated  October  25, 1985  in  Docket 
No.  CP82-119-016  to  eliminate  the 
reference  to  the  intemiptible  rate  which 
expired  on  October  31, 1985. 

Algonquin  Gas  requests  that  the 
Conunission  accept  those  tariff  sheets 
which  sychronizes  its  rates  with  the 
underlying  approved  rates  of  National 
Fuel  and  to  grant  any  waiver  of  the 
regulations  as  maybe  necessary  by  the 
Commission  to  permit  such  accepted 
tariff  sheets  to  become  effective  as 
proposed. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 


affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  9, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29098  Filed  12-6-85;  8:45  am] 

BILUNQ  CODE  6717-01-«i 


[Docket  No.  ER86-375-O00] 

Centel  Corp^  Compiiance  Report 

December  2, 1985. 

Take  notice  that  on  November  18, 
1985  Centel  Corporation  (Centel) 
tendered  for  filing  a  Compliance  Report 
of  refunds  made  by  Centel  to  customers 
affiliated  with  the  rate  filing  Docket 
Nos.  ER85-375-000,  in  compliance  with 
Commission  letter  dated  October  24, 
1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Conunission,  825  North  Capitol  Street, 
N.E.,  Washington,  DC  20426,  on  or 
before  December  9, 1985.  Conunents  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-29099  Filed  12-6-85;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  Na  ER86-170-000] 
New  England  Power  Co^  Filing 

November  29, 1985. 

Take  notice  that  New  England  Power 
Company  (NEP)  on  November  22, 1985 
tendered  for  filing  amendments  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  3  that  would  increase  the  non-PTF 
rates  under  the  tariff,  to  be  effective  on 
January  15, 1986. 

NEP  submits  that  the  proposed 
amendments  are  necessary  to  establish 
consistency  in  rates  and  terms  for 
customers  of  wheeling  services  on  the 
non-PTF  system. 

The  proposed  amendments  will 
increase  non-PTF  revenues  by  $2,136,366 
annually,  based  on  estimated  takes  for 
the  calendar  year  1986. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211- 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Dec.  10, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to  . 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  85-29100  Filed  12-6-BS:  8.45  am] 
BtLUNO  CODE  6717-01-M 


[Docket  No.  TA86-2-43-O00,001] 

Northwest  Central  Pipeline  Corp..; 
Proposed  Ciianges  in  FERC  Gas  Tariff 

November  27, 1985. 

Take  notice  that  Northwest  Central 
Pipeline  Corporation  (Northwest 
Central)  on  November  22. 1985,  tendered 
for  filing  Sixth  Revised  Sheet  No.  6  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Northwest  Central  states  that  pursuant 
to  Article  23  of  the  General  Terms  and 


sm4 


I 
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UMI 


Conditions  of  such  Tan^  it  proposes  to 
increase  its  rates  efiective  December  23, 
1985  to  reflect  an  in(  xease  in  the  CRI 
funding  unit  from  1.:  5  cents  to  1.35  cents 
for  the  year  1986  as  approved  by  the 
ComiiMssion's  Opinion  No.  243  issued 
September  26, 1985. 

Northwest  Centra  states  that  copies 
of  its  filing  were  ser  ^ed  on  all 
jurisdictional  custon  lers  and  interested 
state  commissions. 

Any  person  desiri  ig  to  be  heard  to 
protest  said  filing  sh  Duld  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
D.C  20426,  in  accorc  ance  with 
9  9  385.211  of  385.214  of  the 
Commission's  Rules  |of  Practice  and 
Procedure  (18  CFR  365.211,  or  385.214). 
All  such  motions  or  )rotests  should  be 
filed  on  or  before  De  cember  5, 1985. 
Protests  will  be  cons  idered  by  the 
Commission  in  deter  mining  the 
appropriate  action  t<  be  taken,  but  will 
not  serve  to  make  pr  itestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  musi  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commissioi  and  are  available 
for  public  inspection 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-29101  File<<  12-6-85;  8:45  ami 
Muan  CODE  trn-o^-M 


(Docket  Na  TA86-1-5!  MMO.  001] 


Co.;  Purctutted 
RateCttange 


Northern  Natural  Ga  s 
Gas  Cost  A(^tme4t 

December  2, 1985. 

Take  notice  that  on  November  26, 
1985,  Northern  Natua  1  Gas  Company 
(Northern)  tendered  :  or  filing,  as  part  of 
Northern's  F.E.R.C.  C  as  Tariff,  Third 
Revised  Volume  No.  I  and  Original 
Volume  No.  2.  the  folowing  tariff  sheets: 

Third  Revised  Volume .  Vb.  / 


SI  eet 


tShiiet 

rio. 


Thirty-Ninth  Revised 

Thirty-First  Revised 
Sixth  Revised  Sheet 
Sixth  Revised  Sheet  Fto.  69 
Fifth  Revised  Sheet  No.  70 

Original  Volume  No.  2 

Fortieth  Revised  Sheet 

Fifth  Revised  Sheet 

i     Fourth  Revised  Sheet 


No.  4a 
No.  4b 

4c 


I  io.  Ic 

■Ig 
No.  Ih 


^^. 


Such  revised  tariff  sheets  are  required 
in  order  that  Norther  i  may  place  into 
effect  the  proposed  rites  on  December 
27. 1985  to  reflect:      J 

(1)  The  estimated  oecrease  in  the  cost 
of  purchased  gas  pursuant  to  Paragraph 
18  of  Northern's  F.E.^.C.  Gas  Tariff, 
Third  Revised  Volume  No.  1; 


(2)  The  decrease  in  the  surcharge  to 
amortize  the  overrecovered  cost  of 
purchased  gas  account  and  also  certain 
revenue  tracking  adjustments; 

(3)  The  changes  in  the  costs  of 
transportation  of  gas  through  the  Alaska 
Natural  Gas  Transportation  System 
(ANGTS)  pursuant  to  Paragraph  21  of 
Northern's  F.E.R.C.  Gas  Tariff,  Third 
Revised  Volume  No.  1; 

(4)  The  increase  in  Gas  Research 
Institute  unit  charge  pursuant  to 
Paragraph  19  of  Northern  F.E.R.C.  Gas 
Tariff,  Third  Revised  Volume  No.  1. 

(5)  No  change  in  Northern's  costs 
associated  with  Research  and 
Development  Expenditures. 

Sixth  Revised  Sheet  No.  69  and  Fifth 
Revised  Sheet  No.  70  of  Third  Revised 
Volume  No.  1  and  Fifth  Revised  Sheet 
No.  Ig  and  Fourth  Revised  Sheet  No.  Ih 
of  Original  Volume  No.  2  reflect  certain 
changes  to  provide  for  the  cost  of 
purchased  gas  to  be  adjusted  to  reflect 
the  effect  of  concurrent  exchange 
transactions. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  the 
Gas  Utility  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street  NR,  Washington,  DC. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  9, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  jjerson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

[FR  Doc  85-28102  Filed  12-6-65;  8:45  am] 
WLUNQ  CODE  t717-«f-M 


[Docket  No.  TA86-2-9-O00, 001] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco,  Inc.;  Rate  Ctiange  Under 
Tariff  Rate  Adjustment  Provisions 

December  2. 1985. 

Take  notice  that  on  November  27, 
1985,  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Tennessee) 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  to  be 
effective  January  1, 1986: 


Original  Volume  No.  1 

Eighteenth  Revised  Sheet  No.  21 
Thirteenth  Revised  Sheet  No.  20 
Twelfth  Revised  Sheet  No.  22 
Tenth  Revised  Sheet  Nos.  23  through  30 
Original  Sheet  Nos.  30A  through  30H 
Original  Sheet  No.  203A 

Tennessee  states  that  the  revised 
ttuiff  sheets  reflect  an  increase  of  4.49 
cents  per  dth  in  Tennessee's  Gas  Rate, 
consisting  of  a  3.66  cents  per  dth  Current 
Cost  of  Gas  Rate  Adjustment  and  a  0.83 
cents  per  dth  Gas  Surcharge  for 
Amortizing  the  Unrecovered  Purchased 
Gas  Cost  Account.  Tennessee  also 
indicates  that  the  tariff  sheets  set  forth 
demand  surcharges  for  recovering 
retroactive  Order  No.  94  payments  in 
accord  with  Article  VI  of  the  Settlement 
Agreement  (February  5. 1985)  in  Docket 
No.  CP84-441.  et  ai  and  a  GRI  rate 
adjustment. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  9, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Mumb, 
Secretary. 

[FR  Doc  85-29103  Filed  12-6-65;  8:45  amj 
BMJJNO  CODE  STIT-ei-M 


[Docket  No.  TA86-2-11-000, 001] 

United  Gas  Pipe  Line  Co^  FiHng  of 
Revised  Tariff  Sheets 

Deceml>er  2, 198S. 

Take  notice  that  on  November  27, 
1985,  United  Gas  Pipe  Line  Company 
(United)  tendered  for  filing  the  following 
Tariff  Sheets  to  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1: 

Seventy-First  Revised  Sheet  No.  4;  Twelfth 
Revised  Sheet  No.  4-A;  Twelfth  Revised 
Sheet  No.  4-B;  Eighteenth  Revised  Sheet 
No.  4-C;  Fourth  Revised  Sheet  No.  4-D;  and 
Third  Revised  Sheet  No.  4-E. 
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Tariff  Sheets  4.  4-A  and  4-B  and 
supporting  information  are  being  filed 
pursuant  to  sections  19.  21.  23  and  24  of 
United's  Tariff.  Tariff  Sheet  No.  4-C  is 
submitted  pursuant  to  the  letter  order 
issued  by  the  Office  of  Pipeline  and 
Producer  Regulations  dated  January  27, 
1982  in  Docket  No.  CP81-387-00.  The 
proposed  effective  date  of  each 
preceding  Tariff  Sheet  is  January  1, 1986. 
Tariff  Sheet  Nos.  4-C.  4-D.  and  4-E 
reflect  the  Gas  Research  Institute  (GRI) 
Surcharge  Adjustment  effective  January 
1,1986. 

United  reports  that  it  mailed  copies  of 
the  proposed  Tariff  Sheets  and 
supporting  data  to  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  9, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-29104  Filed  12-6-85;  8:45  am] 

BILUNO  CODE  •717-01-M 

(Docket  No.  RP86-25-000] 

ANR  Pipeline  Co.;  Proposed  ClUHiges 
In  FERC  Gas  Tariff 

December  4, 1985. 

Take  notice  that  on  November  27, 
1985,  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  Part  154  of  the 
Federal  Energy  Regulatory 
Commission's  ('Commission") 
Regulations  thereunder,  ANR  Pipeline 
Company  ("ANR")  tendered  for  filing 
with  the  Commission  Second  Revised 
Sheet  No.  570  of  its  F.E.R.C.  Gas  Tariff, 
Orginal  Volume  No.  2.  with  an  effective 
date  of  January  1. 1986. 

Second  Revised  Sheet  No.  570  reflects 
a  decrease  of  $8,057  in  the  monthly 
charge  paid  by  the  High  island  Offshore 
System  ("HIOS")  to  ANR  pursuant  to 
Rate  Schedule  X-64  under  Original 
Volume  No.  2  of  ANR's  F.E.R.C.  Gas 
Tariff.  Rate  Schedule  X-64  is  a  Service 
Agreement  dated  August  4, 1977, 


between  ANR  and  HIOS.  Under  the 
terms  of  this  Service  Agreement,  which 
was  approved  by  Commission  Order 
issued  July  6, 1978  at  Docket  No.  CP7&- 
134,  ANR  provides  certain  gas 
measurement  and  related  services  for 
HIOS. 

A  copy  of  this  letter  and  a  set  of  the 
enclosures  is  today  being  mailed  to 
HIOS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
or  rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Phunb, 
Secretary. 

[PR  Doc.  85-29156  Filed  12-6-85;  8:45  am] 
BILUNO  CODE  6717-01-11 


[Dodcst  No.  CS74-178  tt  ■!.] 

James  O.  Colvin  &  Teresa  ItMcKenna 
(James  CoMn),  et  al^  Applications  for 
"Small  Producer"  Certificates  * 

November  29, 1985. 

Take  notice  that  each -of  the 
Applicants  listed  herein  has  filed  and 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  S  157.40  of  the 
Regulations  thereimder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before 
December  16, 1985.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 


in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  %vill  be 
unnecessary  for  AppHcants  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  CaalMlL 
Acting  Secretary. 


DodwiNo. 


CS74-178.™ 


OntarNo.  411. 


CS75-241 


CS7S-392.. 


CS76-108_ 


CS84-«7-000_ 

csas-i  15-000- 

0386-6-000 

CS86-7-000 

CS86-8-O00 

0186-9-000 

cs8e-io.ooo„. 

CS86-11-000 


10/28/66  ■ 


11/6/85  < 


10/21/86  • 


11/1/8S* 


11/1/65* 


csae-13-000. 

CS86- 14-000.. 
CS85-15-000- 
OS86-16-000.. 
CS86-1 7-000.. 


11/8/85* 
10/18/85 

11/1/65 

10/31/65 

10/31/85 

11/4/86 

11/12/85 

11/7/85 

11/21/65 

11/18/85 
11/22/65 
11/25/65 
11/25/66 


0.  CoMn  A  T«iM« 
mcKmvis  (Jmw 

CoMnl.  P.O.   Bo  527. 
OwMOn.  TX  75020 

PMk*  Opariting  Ca 
(PMk*  P«»otaum  Co4 
PC  Box  1386.  ChailW- 
ton,  WV  26325-1386. 

Cotanwi  Ot  S  Ou.  kc. 
(Qaorg*  E.  Colaiant, 
Drawar  3337,  Faimlny. 
•on,  NM  87401. 

Scarth  01  •  Gm  Co. 
(Suoc  in  Mwwl  to 
Scarth  pafedauNi  Inc.). 
901  SoJt\  Poii.  Anwi- 
lo.  TX  79101. 

Mn.  Rutft  B.  Fflrrd,  Ms. 
Saty  Fanal,  Ms.  RaOiai 
Jonea,  •  Ma.  Baitara 
Banen,  (Thomaa  N.  Far- 
ral)  Rt  ^  Bos  191, 
Tylar,  TX  75704  and 
Roma  3.  Box  661.  «W«- 
Mhouaa,  TX  75791. 

Lyco  Energy  Coiporation, 
12770  CoH  Road.  Siila 
615.  Oalaa.  TX  75251. 

Kanaonhy  Operating  Ca, 
2761  E.  Skalty  Diwa, 
Sulla  704.  TUta.  OK 
74105. 

VKnas/Ginon  Oil  «  Gaa 
mc.  25211  GrogvtMa 
Road.  Suite  215,  Tha 
Woodtanda.TX  77380. 

Sua-Aim  OH  S  Gaa  Co , 
P.O  Bon  126.  LaWwd, 
TX  77970. 

BJ..  OH  wid  Qaa  Co..  617 
Panoiama  Dr..  Qrand 
Junction.  Ca  61503 

EaMa  o<  HaaHnga  Har- 
oourt,  at  al.  P.O.  Boa 
5579.  Sanla  BartMia.  CA 
93150 

UOG  Exploralion  Co,  433 
Metane  Rd,  Sla.  217, 
Malaina,LA  70005 

David  M.  Hanwnar.  P.O. 
Box  19030.  Otdafwma 
city,  OH.  73144. 

A.T  Skaar/Skaar  Enlar- 
prtaea.  Inc.,  P.O.  Box 
22416,  Damwr.  00 
60222. 

Whialaf  Energy  Co..  810 
8.  Qndnnall.  SuHa  200, 
Tulaa.OK  74119. 

M.S.  KkXzinan  Exploraion, 
P  O  Boa  3723,  Victoria, 
TX  77903. 

Jay  01  Corp.,  410  17 
Siraat  Suite  1305, 
Oanwer.  00  60202. 

Bwk  Petroteum  Ca,  too, 
PO.  Box  996,  Bwktiur- 
natt,  TX  76364-0998. 


'This  notice  doe*  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


■Janwa  CoMn  dad  11-20-64  and  left  his  estate  to  tUs 
two  cMdran.  Teresa.  McKerwta,  trtdepenoenl  Executrix  ol  Na 
estate  is  raquesling  radeaignlton  ol  Oockal  Uo.  CS74-178 


50216 
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10  ihour  JhW  Jamst  O. 
ownora.  nslBad  ol  Janrn 

'By  MMr  (Mad  t1-3-«fc. 
quiMad  thai  iti  anal 
Na  411  barwtagnaM 


C  4wn  and  Teresa  McKenna  are 


I  prtiduiar 


^laraknQ  Company- 
Nar  dated  10-«-85. 


Ned  11-6-«S.  Applicant  r»- 
carliicaM  iaaued  under  Oder 
Paaha  Patratoum  Company  to 


■LaNar 
prtxkicar  oarMicale  in  Oocka 
under  Vie  nameol  Cotaman 

•On  11-19-79.  a>  a  mill 
a  I  e>*»a  tuition  ol  cxwvaiiy 
replacad  by  Scartt)  OAG  as 
aes  Iroin  «hch  gas  has 
pursuant  to  ttw  snai 
Docket  Na  CS75-39a 


teen 


pniucei 
Sn*  11- 


company  ceaaed  to  enst  as 
>  I*  thomas  N  Fairal  ■ 

passed  to  ras  mdow  and 

that  tM  lilanket  cerWicate 

arnended  so  as  to 
•By  Mtar   10-: 

that  us  canAcaie  be 

persona  and/or 

handte  19S5  Lmled 

Corporaboa   Sprading.    Inc 

GM».  AntHir  N.  Budge. 


riquesling  thai  Applicanl's  smaH 
No  CS75-241  be  redesignaled 
OKA  Gas.  Inc 

ol  corporate  reorgantzalion  and 

assets.  Scan^  Petroleum  aras 

jperalof  ol  an  producing  propet- 

arx)  «ias  tt^en  bang  sold 

atitNxuation   granted   in 

11-19-79.  Scanh  04G  has 

to  Scant)  Petroleum  anhich 

a  corporate  entity  on  12-3-79 

iaceased  and  isa  intarests  have 

daughlats  and  ttwy  desire 

Docket  No.   CS76-106  be 

them  as  lomt  cartilicate  holders 

t1-»-9eS.  Applicant  request 

to  nckide  the  lollcwing 

I  ertificate  co-owners:  Lyco  Parv 

Joe  B  Wens.  TBC  Energy 

E.   Glaze.  James  A. 

Glancy.  and  H   Leon  Walker 


Partner  iho.  Joe 
ig.    Inc.    Robert 


Jol^i 

{FR  Doc.  85-29110  Fil4d  12-e-«5:  8:45  am] 
MUJN6  CODE  nn-w-m 


(Docket  Na  QF86-1I 0-000  at  aL.) 

Georgia  Pacific  Cc  rp.;  Application  for 
Commission  Certiication  of  Qualifying 
Status  of  Small  Po  w er  Production 
Facilities 

November  20. 1985. 

On  November  1.    985,  Georgia-Pacinc 
Corp.  (Applicant).  (  f  320  Post  Road. 
Darien.  Connecticu  06820  submitted  for 
filing  three  applicaf  ens  for  certification 
of  facilities  as  qualifying  small  power 
production  facilitie:  i  pursuant  to 
S  292.207  of  the  Coi  imission's 
regulations.  No  deti  trmination  has  bf  en 
made  that  any  of  the  submittals 
constitutes  a  complete  filing. 

Data  for  each  of '  hree  hydroelectric 
facilities  are  listed  )elow. 

Any  person  desir  ing  to  be  heard  or 
objecting  to  the  grafting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  "ederal  Energy 
Regulatory  Commi!  sion.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commiss  on's  Rules  of 
Practice  and  Proce(  ure.  All  such 
petitions  or  protest:  must  be  filed  within 
30  days  after  the  da  te  of  publication  of 
this  notice  and  must  be  served  on  the 


applicant.  F*rotests 
the  Commission  in 


rvill  be  considered  by 
determining  the 


appropriate  action  o  be  taken  but  will 
not  serve  to  make  p  rotestants  parties  to 
the  proceeding.  An;  ■  person  wishing  to 
become  a  party  mu  it  file  a  petition  to 
intervene.  Copies  o  '  this  filing  are  on  file 
with  the  Commissi(  n  and  are  available 
for  public  inspectio  i. 

A  separate  appliitation  is  required  for 
a  hydroelectric  project  license. 


preliminary  permit 


licensing.  Comment  s  on  such 


ar  exemption  from 


applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 


any  other  requirements  of  local.  State  of 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Kenneth  F.  Piumb, 
Secrelarv- 


Docket  No. 

lJ>cation 

Resources 

FERC  Project  No 

Capacity 

QF96-iaO-000 

Clinton  County.  NY 

2.4 

OF  86-182-000 

Leitis  County  NY  _ 

Black  a  Moose  Rivers. 

Coortocticut  Riv6r 

'P.2548 

P  2392 

1S.6 

QF86-183-000 

Essex  County.  VT.._ _... 

50 

|FR  Doc.  85-29149  Filed  12-6-85:  8:45  am] 
BHJJNG  COOC  (717-01-11 

(Docket  No.  TA86-2-53-000, 001] 

K  N  Energy,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

December  4. 1985. 

Take  notice  that  K  N  Energy,  Inc.  on 
November  29, 1985  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  The 
proposed  changes  will  adjust  K  N's  rates 
charged  its  jurisdictional  customers 
pursuant  to  the  Gas  Research  Institute 
charge  adjustment  provision  (Section  22) 
of  K  N's  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  Such  adjustment  is  to 
track  the  increased  GRJ  rate  set, 
effective  January  1, 1986,  per  Opinion 
No.  243  issued  on  September  26. 1985. 
Copies  of  this  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practices  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennetli  F.  Plumb, 
Secretary. 
|FR  Doc.  85-29157  Filed  12-6-85;  8:45  am] 

WLUNO  CODE  8717-01-1(1 


(Docket  No.  TA86-1-6-000, 001] 

Sea  Robin  Pipeline  Co.;  Filing  of 
Revised  Tariff  Sheets 

December  4, 1985. 

Take  notice  that  on  November  27, 
1985,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  Forty-Second 
Revised  Sheet  No.  4  Twenty-Second 
Revised  Sheet  No.  4-A  and  Seventh 
Revised  Sheet  No.  4-B  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1  and  filing 
Twenty-Fifth  Revised  Sheet  Nos.  127-D 
and  135-C  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2  These  tariff 
sheets  and  supporting  information  are 
being  filed  pursuant  to  the  Purchased 
Gas  Cost  Adjustment  provision  set  out 
in  Sections  1,  3,  4,  and  5  of  Sea  Robin's 
Tariff. 

Sea  Robin  states  that  these  revised 
tariff  sheets  and  supporting  data  are 
being  mailed  to  Sea  Robin's 
jurisdictional  customers  and  interested 
state  commission. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  11, 1985.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-29152  Filed  12-6-85;  8:45  am) 

BILLING  CODE  e717-<)1-M 


BEST  COPY  AVAILABLE 
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[Docfctt  No.  TA86-1-S-000, 001] 

South  Georgia  Natural  Gas  COn 
Proposed  Changes  Gas  Tariff 

December  4, 1985. 
Take  notice  that  on  November  27, 

1985,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  Thirty-Fifth  Revised  Sheet  No.  4  to 
its  FPC  Gas  Tariff.  First  Revised  Volume 
No.  1.  This  tariff  sheet  and  supporting 
information  is  being  filed  with  a 
proposed  effective  date  of  January  1, 

1986.  pursuant  to  the  Purchased  Gas 
cost  Adjustments  provisions  set  out  in 
section  14  of  South  Georgia's  tariff. 

South  Georgia  states  that  its  Thirty- 
Fifth  Revised  Sheet  No.  4  reflects  an 
increase  of  7.98^  per  VfMBtu  in  the 
Current  Adjustment  and  an  increase  of 
10.74^  per  MMBtu  in  the  Surcharge 
Adjustment  presently  in  effect. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phunb, 
Secretary 
(FR  Doc.  85-29158  Filed  12-6-65;  8:45  am] 

BMXINQ  COM  $717-01-M 


(Docket  No.  TA86-2-1S-000, 001) 

Texas  Gas  Transmission  Corp^  Htog 
of  Revised  Tariff  Sheeto 

December  4, 1985. 

Take  notice  that  on  November  27, 
1985  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  Second  Revised  Sheet  No.  10  and 
First  Revised  Sheet  Nos.  11  and  12  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
and  Twenty-First  Revised  Sheet  No.  333. 
First  Revised  Sheet  Nos.  583. 1085.  and 
1088,  Second  Revised  Sheet  No.  591. 
Sixth  Revised  Sheet  No.  919,  and  Eighth 
Revised  Sheet  No.  982.  to  its  FPC  Tariff. 
Original  Volume  No.  2. 

The  revised  tariff  sheets  are  being 


filed  pursuant  to  Section  24  of  Texas 
Gas's  tariff  to  reflect  the  1986  General 
RD&D  Funding  Unit  authorized  by 
Opinion  No.  243.  issued  by  the 
Commission  on  September  26. 1985.  in 
Docket  No.  RP85-154. 

Copies  of  the  revised  tariff  sheet  are 
being  mailed  to  Texas  Gas's 
jurisdictional  customers  and  interested 
state  conrniissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  E)ecember 
11, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-29154  Filed  12-6-85:  8.45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  TA86-2-29-000, 001] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Tariff  Rling 

December  4, 1985. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
November  27, 1985  tendered  for  filing  to 
be  effective  January  1. 1986  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  thereto. 

Transco  states  that  the  purpose  of  this 
filing  is  to  reflect  an  increase  of  0.09^ 
per  dt  in  the  Gas  Research  Institute 
(GRI)  Adjustment  Charge  applicable  to 
sales  and  transportation  deliveries  to 
distributors  for  resale,  to  pipelines 
which  are  not  members  of  GRI  and  to 
ultimate  consumers. 

Transco  states  that  on  September  26, 
1985,  the  Commission  issued  Opinion 
No.  243  in  Docket  No.  RP85-154-000.  The 
Opinion  provides  that,  as  a  member  of 
GRI.  Transco  may  file  under  its  Gas 
Research  Institute  Charge  Adjustment 
Provision  to  collect  in  advance  of 
payments  to  GRI,  1.35^  per  Mcf  (which 


on  Transco's  system  equates  to  1.30t  per 
dt)  on  sales  and  transportation 
deliveries.  This  charge  will  replace  the 
currently  effective  charge  of  1.21«  per  dt. 
All  amounts  collected  under  this 
provision  will  be  remitted  to  GRI.  less 
any  applicable  taxes. 

Transco  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  12- 
11-85.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-29153  Filed  12-6-85:  8:45  am] 
BHXING  CODE  «717-01-«l 


[Docket  No.  IROOO-135] 

Vermont  Independent  Power 
Producers  Association;  FiNng 

November  25, 1985. 

Take  notice  that  on  October  29, 1985 
Central  Vermont  Public  Service  Board 
tendered  for  filing  a  notice  of  its  avoided 
cost  data  pursuant  to  18  CFR  292.302(d). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
18, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commissioii  and  are  available 

for  pubhc  inspection 

KeniMth  F.  Ptumb, 

Secretary. 

|FR  Doc.  S5-291S1  Filet(l2-6-B5:  8:45  amj 

MLLMQ  COOC  (717-«1-« 


IDockat  No.  Of  86-26^  000  at  aL) 


Waste  Management, 


Inc.;  Applications 


for  Commission  Cenification  of 
OuaHfytaig  Status  of  Small  Power 
Production  Facilities 

November  20. 1985. 

On  November  1, 19  iS,  Waste 
Management.  Inc.  (Afplicant),  of  3003 
Butterfield  Road.  OaU  Brook,  Illinois 
60521  submitted  for  Hling  four  (4) 
applications  for  certiication  of  facilities 
as  qualifying  small  pqwer  production 
facilities  pursuant  to  (  292.207  of  the 
Commission's  regulat  ons.  No 
determination  has  be  !n  made  that  any 
of  the  submittals  com  titutes  a  complete 
Tiling. 

The  primary  energ]  source  of  each 
facility  will  be  bioma  is  in  the  form  of 
methane  gas  extractei  from  a  sanitary 
landfill.  The  project  n  amber,  location 
and  electric  power  pr  iduction  capacity 
of  each  facility  is  list*  d  below. 

Any  person  desirin ;  to  be  heard  or 
objecting  to  the  grant  ng  of  qualifying 
status  should  Tile  a  p<  tition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE  W)  ishington,  DC 
20426,  in  accordance  vith  Rules  211  and 
214  of  the  Commissio!  I's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  t  lust  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  t  e  served  on  the 
applicant.  Protests  wil  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  tope  taken,  but  will 
not  serve  to  make  prqtestants  parties  to 
the  proceeding.  Any  jlerson  wishing  to 


become  a  party  must 


intervene.  Copies  of  t  lis  Tiling  are  on  file 
with  the  Commission  land  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 


Docket  No 


OF86- 262-000 
CIF86-263-000 
QFe6-i6«-000 
OF  86-265-000 


L  cation 


SmiValsy. 


Ownlor 
Ene. 


PA_ 


|FR  Doc.  85-29150  Filed 
■ILIJNG  COOC  6717-01-11 


He  a  petition  to 


CA  . 

.NJ. 
OH 


Capwity 


3MW 
3MW 
3MW 
3MW 


12-6-85:  8:45  am] 


(Docket  Na  Q-19806-002  and  Docket  Nos. 
G-4579-034,  at  aL] 

Oxy  Cities  Service  NGL  Inc,  Coltexo 
Corp.  and  Cities  Service  Oil  and  Gas 
Corp^  Application  for  Certificate  of 
Pul>lic  Convenience  and  Necessity  to 
Sut>stitute  Oxy  Cities  Service  NGL  Inc. 
for  Coltexo  Corp.  and  Cities  Service 
OH  and  Gas  Corp.  In  Certain 
Certificates  of  Put>llc  Convenience  and 
Necessity 

November  29. 1985. 

Take  notice  that  on  November  20, 
1985,  Oxy  Cities  Service  NGL  Inc., 
wholly-owned  subsidiary  of  Cities 
Service  Oil  and  Gas  Corporation, 
(Applicant)  of  P.O.  Box  300,  Tulsa. 
Oklahoma  74102,  Tiled  an  application 
pursuant  to  §  157.23(b)  for  CertiTicate  of 
Public  Convenience  and  Necessity  to 
substitute  Oxy  Cities  Service  NGL  Inc. 
for  Coltexo  Corporation  and  Cities 
Service  Oil  and  Gas  Corporation  in 
certain  Certificates  of  Public 
Convenience  and  Necessity  for  service 
previously  authorized  by  the 
Commission.  Oxy  Cities  Service  NGL 
Inc.  also  filed  a  Certificate  of  Adoption 
and  request  for  redesignation  of  certain 
Coltexo  Corporation  and  Cities  Service 
Oil  and  Gas  Corporation  Rate 
Schedules,  all  as  more  fully  shown  in 
the  attached  Exhibit  "A". 

This  Application  results  from  the 
name  change  of  Coltexo  Corporation  to 
Oxy  Cities  Service  NGL  Inc.  and  the 
assignment  of  residue  gas  sales 
contracts  by  Cities  Service  Oil  and  Gas 
Corporation  to  Oxy  Cities  Service  NGL 
Inc..  effective  November  1, 1985. 

Exhibit  "A" 


R.S.  No.  and  Purctiaser 

Canificale 
doctel 

CoNexoCorp. 

5.  Transiwestefn  Pipeline  Co ~ 

Dties  Service  Od  A  Gas  Corp. 
42.  Nontiwest  Central  Pipeline  Corp 

G-19806 
G-4579  ■ 

43  El  Paso  Natural  Gas  Co „ 

105  El  Paso  Natural  Gas  Co 

S-4579' 
6-13450 

213.  Transwestem  Pipeine  Co    . .. 

CI61-1332 

214.  Natural  Gas  Pipeline  Co.  o<  America 

216.  K  N  Energy.  Inc 

320  Tennessee  Gas  Pipeline  Ca . 

321.  Tennessee  Gas  Pipeline  Co. 

324  Willston  Basin  Interstate  Pipeline  Co 

390  United  Gas  P»)e  Lme  Co 

065-561 
G-18297 
070-661 
O70-601 
06S-168 
061-1094 

506.  Willston  Basvi  mterslate  Pipeline  Co 

509.  Bndgekne  Gas  Oistnbution  Co 

084-4 
085-222 

■  Or*i  nsolar  as  the  Certificate. issued  m  Docket  No.  6- 
4579  covers  Rate  Schedule  Nos  42  and  43 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  16, 1985,  Tile  with  the  Federal 
Energy  Reglatory  Commission, 
Washington,  D.C.  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 


Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  flle  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  85-29111  Filed  12-6-85:  8:45  am) 

BttUNQ  COOE  6717-01-11 

[Docket  No.  G-2894-002  at  aL] 

Arco  Oil  &  Gas  Company,  Division  of 
Atlantic  Riclifield  Company  etal; 
Applications  for  Certificates, 
AI>andonment8  of  Service  and 
Petitions  To  Amend  Certificates  * 

December  3. 1985. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  Tiled  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  17, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  Tiled  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Tile  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


'  This  notice  does  not  pi^vide  for  consolidalion 
for  hearing  of  the  several  mailers  covered  herein. 
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Docket  No.  and  date  Had 


0-2694-002.  D.  Nov.  20.  1965  . 
G-4723-000.  0.  Nov.  4.  1965... 


G-7193-006.  0.  Nov.  18.  1965 

CI64-71-O02.  0.  Nov.  18, 1965... 
068-766-000.  D.  Nov.  18,  1965.. 

CI69-68-000.  D.  Oct  7.  1965 

069-341-000.  0.  Nov.  8.  1965... 

073-76^»1,  C  Nov.  6.  1965 

O78-206-00S.  C.  Nov.  6.  1965... 

080-41-003.  0,  Nov.  7.  1965 

066-55-000.  A.  Nov.  5.  1965 

066-61-000.  B.  Nov.  4,  1985 


086-66-000  (075-466).   B.   Nov. 

14,  1965. 
086-67-000,  B.  Nov.  15.  1965 


086-68-000.  B.  Nov.  18.  1965.. 


Oe6-«»-000,  (CI64-1052).  B.  Nov. 

21.  1965. 
086-70-000,  (CI66-425),  B,  Nov. 

19,  1965. 
086-71-000,  B,  Nov.  20,  1965 


086-72-000.  B.  Nov.  18,  1985.. 
066-73-000.  B.  Nov.  18.  1985.. 


086-74-000. 

21.  1965. 
086-75-000, 

21.  1965. 
086-76-000. 

21,  1965. 
066-77-000, 

21.  1965. 
086-78-000, 

25,  1965. 
086-79-000, 

25,  1985. 
086-80-000, 

25,  1985. 
086-81-000, 

25.  1965. 
086-82-000. 

25.  1965. 
086-83-000. 

25.  1965. 
086-84-000, 

25.  1965. 


(O77-650),  B,  Nov. 
(CI64-1010).  B,  Nov. 
(073-216),  B.  Nov. 
(6-10901).  B.  Nov. 
(G-14308).  B,  Nov. 
(064-1001),  B.  Nov. 
(G-1S223),  B,  Nov. 
(064-1051),  B.  Nov. 
(G-17572).  B.  Nov. 
(075-270).  B,  Nov. 
(07S-385).  B,  Nov. 


Applicant 


ARCO  on  S  Gas  Company.  DMalon  o«  Atlantic  Rictv 

NaW  0>mpany.   P.O.   Box  2619.   Dalaa.  Taxat 

75221. 
NowDOtt  Bank  Caspar.  NA  •  C.L  Tangnay.  Co- 

Tfusteas  u/w  Frad  A  Ida  Goodatam,  P.O.  Oamar 

2796.  Caspar.  Wyoming  62eo& 
Mary  H.  T»enehart. 

Texaco  Inc..  P.O.  Box  52332.  Houston,  Texas  770S2... 

Ottas  Sarvica  Oil  «  Gas  Corp..  PO.  Box  300.  Tulsa. 

Okla.  74102. 
ARCO  Oil  A  Gas  Company.  Division  o(  AHanlic  Rk:«>- 

MdCompwiy. 
(Sties  Sarvica  Oil  •  Gas  0»p 

Chevron  U.&A.  hic  P.O.  Box  7309.  Swt  FrMidsco. 

CaiM.  94120-7309. 
do 


Diamond  Shamrock  Expkiration  0>.,  P.O.  Box  631. 

Amvilto,  Texas  79173. 
BalNortti   Pelrotaum   Corporation,    10000   OM   Katy 

Road.  Houston.  Texas  77055. 
PhMp  T  Sharpies  Trust  i  Sharpies  Associates  (Succ. 

fei  kiteresl   to  Sharpies  A  Company  Properties). 

1450  One  Dallas  Centre.  350  Nortti  St.  Paul  Street 

Dallas.  Texas  75201. 
Tenneco  Oil  Compeny.   P.O.   Box  2511.   Houston. 

Texas  77001. 
Gas  Futures.  Lkl.  (1958),  2500  Fondren— Suite  206, 

Houston.  Texas  77063. 
Waller  Kuhn  Drtlmg  Company,  P.O.  Box  3758,  Wich- 
ita, Kansas  67201. 

Tenneco  Oil  Company,  P.O.  Box  2511.  Houston, 

Texas  77001. 
do..- 


ARCO  OH  and  Gas  Company,  Diviston  o(  Atlantic 
RichfieM  Company.  P.O.  Box  2819.  Dallas.  Texas 
75221 

TXO  Production  Corp..  First  City  Center  LB  10,  1700 
Pacific  Avenue.  Dallas.  Texas  75201-4696. 


..do. 


Conoco  Inc..  P.O.  Box  2197  Houston.  Texas  77252  . 

Terwieco  Oil  Company - 

do 

.do ; 


..do.. 


Tenneco  Oil  Company.  P.O.   Box  2511.   Houston, 
Texas  77001. 

do _ 


..do.. 


The  Superior  OH  Company.  Nine  Grsenway  Plaza- 
Suite  2700,  Houston.  Texas  77046. 
do 


Texaco  Inc..  P.O.  Box  52332.  Houston,  Texas  77052.. 


Purchaaar  and  tocaMon 


B  Paso  Natinl  Gas  Company.  Vwious  FieMs,  Lea 
County.  New  Mexico. 

WiWslon  Basin  kMerstala  Pipeline  Company.  Worland 
RaM,  Big  Horn  and  Washakie  Counties,  Wyoming. 

WHislon  Basin  imsratata  Pipeline  Company,  Wortand 

Field,  Big  Ham  and  WaahaMa  Counties.  Wyomng. 
Panhanda  Eaststn  Pipe  Line  Company,  N  W  Midwal 

Field,  Omairon  County.  Oklahoma. 
Panhandk  Easism  Pipe  Line  Compwiy.  Aledo  Fiskt 

Osivey  County.  OMattoma. 
Tennesaee  Gas  Pipeline  Company.  East  and  Weal 
,    Cameron  FieU.  Offshore  Louisiana. 
Panhandto  Eastsm  Plpa  Line  Company.  Aledo  Field. 

Dateay  County.  Oklahoma. 
Southern  Natural  Gaa  Company,  Main  Pass  Block 

127,  Offshore  Louiaiana. 
Southern  Nakiral  Gas  Company.  Eugene  Island  Btock 

52,  Offshore  Louisiana. 
Southern  Natural  (ias  Compwiy.  Block  115.  Main 

Pass  Aiaa.  Offshore  (Federal)  Louiaiana. 
FtorUa    Gas    Transmiaann    Company,    Matagorda 

Wand  Bkick  556,  Offshore  Texas. 
WHIisWn  Baain  Marstala  Pipekne  Company.  Worland 

FioM,  Big  Horn  and  Washakie  Counties,  Wyoming. 


Tennesaee  Gaa  PIpoline  Conveny.  Eugene  Island 

BkxAs  342  and  343,  Offshore  Louswul 
Michigan   Wisconsin   Pipe   Line   Company.    Lavama 

(Lovedale)  Fiek).  Hwper  County.  Oklahoma. 
Nontiem  Natural  Gas  Company.  Osman  A  No.  1  Sac 

18-T34S-R38W,    Hugolon    Gaa    FmW.    Slevena 

County.  Kansas. 
Cokimbia  Gas  Transmtsskjn  Corporation.  Ellis  Field. 

AcadM  Parish.  Louisiana. 
ANR  (>ipeline  company.  Boston  Bayou  Field.  Verml- 

nn  Parish.  Louisiana 
Warren    Petroleum    Ckimpany.    Eunice    Plant    Laa 

OMjnty.  New  Meidoo. 

Panhandle  Eastern  Pipe  Line  Company,  LC.  MMer 
nil  WeN.  Sec.  34-5n-l9ECM.  Texas  County.  Okla- 
homa. 

Kansas-Netiraska  Energy,  Inc..  Lealherman  Bram- 
grove  No.  1.  Sec  35-2N-20ECM.  Beaver  County. 
Oklahoma. 

ANR  Pipeline  Company,  West  Cameron  Block  265, 
Offshore  Louisiana. 

Coastal  Stales  Gas  Producing  Company.  Ovltipin— 
AAH  FieM,  Duval  County.  Texas. 

Tennessee  G»»  Pipekne  Company.  Hagist  RaiKh 
Field.  Duval  County.  Texas. 

Fkxkla  Gas  Transmisskxi  Corporation.  Bay  Natchex 
FieU.  Assumption  Parish.  Louisiarw. 

Tennessee  Gas  Pipeline  Company,  Coestal  Fiekt. 
Starr  County.  Texss. 

United  Gas  P^  Lme  Company.  Coward  Gulley  Field. 
Beauregard  Parish  at  al  Louisiana. 

Valero  Interstate  Transmission  Company.  South  Slw- 
perd  Fiekl.  Hidalgo  County.  Texas. 

ArVansas  Louisiana  Gas  Company.  Sentell  FieU,  Boa- 
ster Parish.  Louisiana 

Ter>nessee  Gas  Pipeline  Company.  CecH  Noble  Rekl, 
Cokxado  County,  Texas. 

El  Paso  Natural  Gas  Company.  Washington  Rarwh 
FieU,  Eddy  County.  f4ew  Mexico. 

ANR  Pipelirw  Company.  Bayou  Hebert  FieU.  Vermil- 
Un  Parish.  Louisiana. 
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'  Reclassificatkxi  of  Center  Onnkard  Unit  Well  No.  421  from  a  gas  well  to  an  oil  well  t>y  Oil  Conservetion  Divisioo  of  ttie  Energy  and  Minerals  Department  of  the  Slate  of  New  Mexico 

'  The  Ptxjsphona  Formation  whch  underlies  the  lands  dedicateo  to  tfie  Worland  Unit  contains  oil  wells  wtiich  produce  assooated  sour  gas.  Union  has  received  an  offer  from  the  operator 
ol  a  sour  gas  treating  plant  which  has  recently  become  operational  and  wfio  will  purchase,  process  and  sweeten  tfie  gas  tor  resale  m  interstate  markets 

'  Termination  of  a  portion  ol  the  leases  committed  under  the  6- 1 3-63  contract. 

<  By  release  of  oil  and  gas  leases  dated  11-25-80.  Cities  released  aH  ol  its  nghts.  title,  and  interest  in  all  ol  Sec.  36-16N-19W.  Dewey  County.  Oklahoma  Md  the  Walker  "B"  No.  1  well 
was  phjgged  and  abandoned  8-11-83. 

•  OCS-1478  (NEV..  S"i  East  C:ameron  Bkx;k  83)  expired  on  4-4-80  and  OCS-0187  (NWV.  East  Cameron  Block  83)  expired  on  4-2-84. 
'  Appkcar.t  is  tiling  for  additional  acreage  under  contract  amendment  dated  9-30-85. 

'  Gas  deplated  to  the  extent  that  me  continuance  of  service  ia  unwarranted  and  the  productron  of  gas  has  ceased;  the  wens  wiH  be  phigged:  the  lease  wM  be  released 
,        *  Applicant  is  tikng  under  Gas  Purchase  Contract  dated  10-22-85. 

*  The  Phosphona  Formatkxi  wfvch  underlies  the  lands  dedicated  to  tfie  Worland  Unit  contains  oil  weHs  mrhich  produce  associated  sour  gas.  Sharpies  has  received  an  offer  from  the 
operator  of  a  sour  gas  treating  plant  which  has  recently  become  operational  and  wfio  will  purcftase.  process  arU  sweeten  the  gas  for  resale  m  intrastate  markets. 

"■  Tlie  contract  covered  by  ttiis  certificate  and  rate  scfiedule  was  entered  irtto  to  correct  a  gas  imtjalanco.  The  two  year  term  of  the  contract  has  expired  and  ttie  gas  imbalanca  no  longar 
exists. 

■  ■  Well  is  incapable  of  productkxi  and  aH  efforts  to  reinstate  productton  have  been  unsuccessful. 

■ '  To  release  gas  lor  irrigatkin  luel. 

"  AssigrvnenI  and/or  surrender  ol  all  dedicated  leases 
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Office  of  Hearings  and  AppMle 

impiemeiiiauuii  of  apecm  neruna 
Procedures 

aaCNCV:  Office  of  He  Brings  and  ^jpeals 
DOE. 

actwn:  Notice  of  Implementation  of 
Special  Refund  Procadures 


:  The  Offici  of  Hearings  and 
Appeals  of  the  Depai  bnent  of  Energy 
announces  the  proce(  lures  for 
disbursement  of  $11,487.02  obtained  as  a 
result  of  a  consent  order  which  the  DOE 
entered  into  with  Lincoln  Land  Oil 
Compnay.  a  reseller-retailer  of 
petroleum  products  located  in 
Springfield,  Illinois.  Ifhe  money  is  being 
held  in  escrow  following  the  settlement 
of  enforcement  proceedings  brought  by 
the  DOFs  Economic  legulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  oj  the  Lincoln  Land 
consent  order  funds  i  nust  be  filed  in 
duplicate  and  must  b :  received  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register.]  All  applications 
should  refer  to  Case  Number  HEF-Olie 
and  should  be  addre^ed  to:  Office  of 
Hearings  and  Appeafe,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 
FOA  FURTHER  INFORM  ^TtON  CONTACT. 
Nancy  L.  Kestenbaun  i,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Indepen  lence  Avenue, 
SW.,  Washington,  DQ  20585  (202) 
252.6602. 
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soliciting  comments  from  the  public 
concerning  the  distribution  of  the 
Lincoln  Land  consent  order  funds  was 
issued  on  September  18, 1985.  50  Fr 
39.768  (September  30, 1985). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formtilated  to  distribute  the  contents  of 
an  escrow  account  funded  by  Lincoln 
Land  pursuant  to  the  consent  order.  The 
DOE  has  decided  to  accept  Applications 
for  Refund  from  firms  and  individuals 
who  purchased  motor  gasoline  from 
Lincoln  Land.  In  order  to  receive  a 
refund,  a  claimant  must  furnish  the  DOE 
with  evidence  which  demonsfrates  that 
it  was  injured  by  Lincoln  Land's  pricing 
practices.  Applicants  must  submit 
specific  documentation  regarding  the 
date,  place,  and  volume  of  product 
piuchased.  whether  the  increased  costs 
were  absorbed  by  the  claimant  or 
passed  through  to  other  purchasers,  and 
the  extent  of  any  injury  alleged  to  have 
been  suffered.  A  applicant  claiming 
$5,000  or  less,  however,  will  be  required 
to  document  only  its  purchase  volumes. 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers,  who  purchased  motor 
gasoline  from  Lincoln  Land  during  the 
consent  order  period.  Applications  will 
be  accepted  provided  they  are  received 
no  later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  Application  for  Refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  December  2. 1965. 
GeorgB  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Dedsion  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Lincoln  Land  Oil 
Company. 

Date  of  Filing:  October  13. 1983. 

Case  Number  HEF-0116. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 


CFRJ^art  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13, 1983,  ERA  filed  a  PeUtion  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Lincoln  Land  Oil 
Company  (Lincoln  Land).  This  Decision 
and  Order  contains  the  procedures 
which  the  OHA  has  formulated  to 
distribute  the  funds  received  pursuant  to 
that  consent  order. 

L  Background 

Lincoln  Land  is  a  "reseller-retailer"  of 
motor  gasoline  as  that  term  was  defined 
in  10  CFR  212.31  and  is  located  in 
Springfield.  Illinois.  Following  an  audit 
of  Lincoln  Land's  records,  ERA  issued  a 
Notice  of  ftobable  Violations  (NOPV)  in 
which  it  alleged  that  the  firm  had 
violated  the  Mandatory  Petroleum  Price 
RegulaUons.  10  CFR  Part  212,  Subpart  F. 
The  NOPV  ori^nally  alleged  that  during 
the  period  March  1, 1979,  through 
September  30, 1979  (the  consent  order 
period),  the  prices  received  for  certain 
volumes  of  motor  gasoline  sold  by 
lincoln  Land  were  in  excess  of  the 
allowable  prices  under  10  CFR  212.93. 

In  order  to  settle  all  claims  and 
disputes  between  Lincoln  Land  and  tfae 
DOE  regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  audit,  Lincoln  Land  and  the  DOE 
entered  into  a  consent  order  on  August 
31, 1981.  The  consent  order  refers  to 
ERA'S  allegations  of  overcharges,  but 
notes  that  there  was  no  finding  that  any 
violations  occurred.  Additionally,  the 
consent  order  states  that  Lincoln  Land 
does  not  admit  that  it  violated  the 
regulations. 

Under  the  terms  of  the  consent  order, 
Lincoln  Land  was  required  to  deposit 
$11,387  into  an  interest-bearing  escrow 
account  for  ultimate  distribution  by  the 
DOE.  Lincoln  Land  remitted  this  sum  on 
July  7. 1981.' 

II.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  vnd 
implement  a  plan  to  distribute  funds 
received  as  the  result  of  a  consent  order 
are  set  forth  in  10  CFR  Part  205,  Subpart 
V.  For  a  more  detailed  discussion  of 


■  As  of  October  31, 1985,  the  Lincoln  Land  escrow 
account  contained  a  total  of  $17,885.  representing 
^^.IS?  in  principal  and  $6,496  in  accrued  interest. 
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Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE,  \  82,508(1981).  and  Office  of 
Enforcement,  8  DOE  ^  82,597  (1981). 

On  September  18, 1985,  the  OHA 
issued  a  Proposed  Decision  and  Order 
(PD&D)  setting  forth  a  tentative  plan  for 
the  distribution  of  refunds  to  parties  that 
can  make  a  reasonable  demonstration  of 
injury  as  a  result  of  Lincoln  Land's 
alleged  violations  in  its  sales  of  motor 
gasoline  during  the  consent  order 
period.  50  39.768  (September  30. 1985). 
The  PD&O  stated  that  the  basic  purpose 
of  a  special  refund  proceeding  is  to 
make  restitution  for  injuries  that  were 
experienced  as  a  result  of  actual  or 
alleged  violations  of  the  DOE 
regulations. 

In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  Proposed  Decision  was  published  in 
the  Federal  Register  and  comments 
regarding  the  proposed  refund 
procedures  were  solicited.  Copies  were 
also  sent  to  various  service  station 
dealers'  associations.  None  of  Lincoln 
Land's  customers  submitted  comments 
on  the  proposed  procedures.  Comments 
were  submitted  collectively  on  behalf  of 
the  States  of  Arkansas,  Delaware,  Iowa, 
Louisiana,  North  Dakota,  Rhode  Island, 
and  West  Virginia.  All  of  these 
comments  concern  the  distribution  of 
any  funds  remaining  after  all  refunds 
have  been  made  to  injured  parties. 
However,  the  purpose  of  this  Decision  is 
to  establish  procedures  for  filing  and 
processing  claims  in  the  first  stage  of  the 
Lincoln  Land  refund  proceedings.  Any 
procedures  pertaining  to  the  disposition 
of  any  monies  remaining  after  this  first 
stage  will  necessarily  depend  on  the  size 
of  tfie  fund.  See  Office  of  Enforcement,  9 
DOE  1 82,508  (1981).  Therefore,  we  will 
not  address  the  issues  raised  by  the 
states  at  this  time. 

ni.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  Lincoln  Land 
refund  proceeding,  we  propose  to 
distribute  the  funds  currently  in  escrow 
to  claimants  who  demonstrate  that  they 
were  injured  by  Lincoln  Land's  alleged 
overcharges.  In  order  to  be  eligible  to 
receive  a  refund,  claimants  will  have  to 
file  an  application  and,  with  three 
exceptions  discussed  later  in  this 
Decision,  show  the  extent  to  which  they 
have  been  injured  by  the  alleged 
overcharges.  To  the  extent  that  any 
individual  or  firm  can  establish  injury,  it 
will  be  eligible  for  a  share  of  the  consent 
order  fund. 

In  this  case  we  will  adopt  three 
rebuttable  presumptions  regarding 
injury.  These  presumptions  have  been 


used  in  many  previous  special  refund 
cases.  First,  we  will  not  require  a 
detailed  demonstration  of  injury  from 
regulated  utilities  or  agricultural 
cooperatives  that  purchased  Lincoln 
Land  motor  gasoline  and  passed  the 
alleged  overcharges  associated  with  that 
product  through  to  their  end-user 
members.  Second,  we  will  presume  that 
purchasers  of  Lincoln  Land  products 
who  are  claiming  small  refunds  ($5,000 
or  less)  were  injured  by  the  alleged 
overcharges.  Third,  we  will  adopt  a 
presumption  that  spot  purchasers  were 
not  injured.  Lastly,  we  will  make  a 
finding  that  end-users  or  ultimate 
consumers  of  Lincoln  Land  products 
whose  business  operations  were 
imrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges. 
Prior  OHA  decisions  provide  detailed 
explanations  of  the  bases  of  these 
presumptions  and  the  end-user  finding. 
E.g.,  True  Co.,  13  DOE  ^  85,178  at  88,484- 
85  (1985).  We  also  explained  the 
rationale  for  these  presumptions  in  the 
PD&O.  50  FR  39.768  (September  30, 
1985).  These  presumptions  will  permit 
claimants  to  apply  for  refunds  without 
incurring  disproportionate  expenses  and 
will  enable  the  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
way  possible  in  view  of  the  limited 
resources  available. 

In  the  PD&O  we  proposed  that  a 
demonstration  of  "banks"  of 
unrecovered  product  costs,  along  with 
information  regarding  an  applicant's 
competitive  disadvantage  in  its  local 
market,  would  be  a  sufficient  showing  of 
injury  for  reseller-retailer  applicants 
claiming  refunds  above  the  $5,000 
threshold.*  See,  e.g.,  Triton  Oil  and  Gas 
Corp./Cities  Service  Company,  12  DOE 
H  85,107  (1984);  Tenneco  Oil  Company/ 
Mid-Continent  Systems,  Inc.,  10  DOE 
H  85,009  (1982).  We  will  continue  to  use 
this  requirement  for  non-threshold-type 
reseller  applicants,  but  we  will  use  a 
modified  requirement  for  retailers. 

A  modification  of  the  injury 
demonstration  for  retailers  is  justified 
because  during  part  of  the  Lincoln  Land 
consent  order  period,  specifically  from 
July  16, 1979  to  September  30, 1979, 
retailers  of  motor  gasoline  were  not 
required  to  compute  MLSP's  with 


'Thit  injury  requirement  reflects  the  nature  of  the 
petroleum  price  regulations  in  effect  beginning 
August  19. 1973,  and  ending  July  16, 1979  for 
retailers,  and  May  1. 1980  for  resellers.  Under  the 
original  rules,  a  retailer  or  reseller  of  motor  gasoline 
was  required  to  compute  its  maximum  lawful  selling 
price  (MLSP)  by  summing  its  selling  price  on  May 
15, 1973  with  increased  costs  incurred  since  that 
time.  A  firm  which  was  unable  to  charge  its  MLSP 
in  a  particular  month  could  "bank"  any  unrecovered 
increased  product  costs,  so  that  those  costs  could  be 
recouped  in  a  later  month,  if  possible.  See  10  CFR 
212.93: 45  FR  29546  (1980). 


reference  to  May  15, 1973  selling  prices 
and  increased  costs.  See  10  CFR  212.93: 
45  FR  29546  (1980).  Instead,  ^ffective 
July  16, 1979,  a  retailer  was  required  to 
calculate  its  MLSP  under  a  fixed-margin 
approach  set  forth  in  the  new  rule. 
Unrecouped  increased  product  costs 
could  no  longer  be  banked  for  later 
recovery.  Id.  Consequently,  retailers 
were  not  required  to  maintain  or 
compute  cost  banks  during  this  two- 
month  period.  As  a  result,  any 
requirement  that  a  retailer  claimant 
make  a  demonstration  of  injury  like  that 
contemplated  for  resellers,  i.e.,  based  on 
unrecouped  cost  banks,  would  probably 
eliminate  all  retailer  claimants  for  the 
bulk  of  the  consent  order  period. 

Therefore,  in  this  proceeding,  we 
propose  that  retailers  which  lack  banks 
subsequent  to  July  16, 1979  may  still  file 
a  claim  for  a  refund  which  exceeds  the 
small  claim  threshold.  Retailers  should, 
however,  submit  bank  calculations  from 
March  1, 1979  through  July  16, 1979.' 
Like  resellers,  retailers  will  be  required 
for  the  entire  consent  order  period  to 
show  that  market  condiions  s  prevented 
them  from  recovering  those  increased 
product  costs,  i.e.,  through  a 
demonstration  of  lowered  profit 
margins,  decreased  market  shares,  or 
depressed  sales  volumes.* 

IV.  Calculation  of  Refund  Amounts 

We  will  use  a  volumetric  method  to 
divide  the  settlement  moneys  among 
applicants  who  demonstrate  that  they 
are  eligible  to  receive  refunds.  This 
method  presumes  that  the  alleged 
overcharges  were  spread  equally  over 
all  the  gallons  of  motor  gasoline  which 
Lincoln  Land  sold.  We  have  calculated  a 
volumetric  refund  amount  by  dividing 
the  consent  order  amount  by  the 
approximate  number  of  gallons  which 
Lincoln  Land  sold  during  the  period 
covered  by  the  consent  order.  Successful 
claimants  will  receive  refunds  based  on 
their  purchase  volumes  multiplied  by  the 
volumetric  refund  amount.  We  hve  set 
the  Lincoln  Land  volumetric  refund 
amount  at  $0.0008  per  gallon.'  In 


'The  cost  bank  requirement  has  been  relaxed  in 
other  Instances  regarding  the  change  in  the  pricing 
regulations  for  motor  gasoline.  See  Tenneco  Oil 
Company/United  Fuels  Corporation.  10  DOE 
1 85,005  at  88,017  n.l  (1982)  (Tenneco). 

'Resellers  or  retailers  of  Lincoln  Land  products 
who  claim  a  refund  in  excess  of  SS,000  but  who 
cannot  establish  that  they  did  not  pass  through  the 
price  increases  will  be  eligible  for  a  refund  of  up  to 
the  S5,000  threshold,  without  being  required  to 
submit  evidence  of  injury  beyond  purchase 
volumes.  Firms  potentially  eligible  for  greater 
refunds  may  choose  to  limit  their  claims  to  $5,000. 
See  Vickers.  8  DOE  at  85,396.  See  also  Office  of 
Enforcement.  10  DOE  \  85.029  at  88.122  (1982)  (Ada). 

*  This  figure  has  been  calculated  by  dividing  the 
$11,387  settlement  amount  by  the  15.072.152  gallons 

Continued 
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addition,  successful  i  Jaimants  will 
receive  a  proportions  ite  share  of  the 
accrued  interest 

We  recognize  that  |b  particular 
purchaser  could  hav^  suffered  a 
disproportionate  share  of  the  injury. 
Any  purchaser  who  can  make  a  showing 
of  disproportionate  overcharge  may  file 
a  refund  application  based  on  such  a 
claim.  I 

As  in  previous  cases,  only  claims  for 
at  least  $15  wiU  be  ptocessed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  thefcost  of  processing 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See.  e.g..  Uban  Oil 
Company.  9  DOE  at  45.225.  See  also  10 
CFR  205.286(b).  The  iame  principle 
applie^here.  j 

V.  Application  for  Rqfund 

We  have  determined  that  by  using  the 
procedures  described  above,  we  can 
distribute  the  Lincoln  Land  consent 
order  funds  as  equitably  and  efficiently 
as  possible.  Accordingly,  we  will  now 
accept  applications  for  refunds  from 
individuals  and  firma  who  purchased 
motor  gasoline  from  1  jncoln  Land  during 
the  period  March  1, 1 J79,  through 
September  30, 1979. 

In  order  to  receive  i  refund,  each 
claimant  will  be  requ  red  to  submit  a 
schedule  of  its  month  y  purchases  of 
motor  gasoline  from  1  incoln  Land. 
Purchasers  will  be  rei  ]uired  to  provide 
specific  information  i  s  to  the  volume  of 
motor  gasoline  purch  ised.  the  date  of 
purchase,  the  name  o '  the  firm  from 
which  the  purchase  was  made,  and  the 
extent  of  any  injury  ajlleged.  Applicants 
should  also  provide  a  11  relevant 
information  necessar  i  to  support  their 
claim  in  accordance  i  ^ith  the 
presumptions  stated  i  ibove. 

In  addition,  all  app  ications  must 
state: 

(1)  whether  the  api  licant  has 
previously  received  a  refund,  from  any 
source,  with  respect  1  o  the  alleged 
overcharges  identifiei  in  the  ERA  audit 
underlying  this  proce  ;ding: 

(2)  whether  there  h  as  been  a  change  in ' 
ownership  of  the  firni  since  the  audit 
period.  If  there  has  b(  sen  a  change  in 
ownership,  the  applic  ant  must  provide 
the  names  and  addre:  ises  of  the  other 
owners,  and  should  e  ther  state  the 
reasons  why  the  refui  id  should  be  paid 
to  the  applicant  rathef-  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund; 

(3)  whether  the  apf  licant  is  or  has 
been  involved  as  a  pi  rty  in  DOE 


of  motor  gasoline  told  by  L^icoln  Land  during  the 
conKCnl  order  period. 


enforcement  or  private.  210  actions.  If 
these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  application  for  refund  is 
pending.  See  10  CFR  205.9(d);  and 

(4)  the  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
OfHce  for  additional  information. 

Finally,  each  application  must  include 
the  following  statement:  "I  swear  (or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  appUcant 
which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  Case  No. 
HEF-0116  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Ave.,  SW.. 
Washington,  DC  20585. 

It  Is  Therefore  Ordered  Tliat: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Lincoln  Land  Oil  Company 
pursuant  to  the  consent  order  executed 
on  August  31, 1981,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Dated:  December  2, 1985. 
(FR  Doa  85-29132  Filed  12-6-85;  8:45  am) 
MU.MQ  COOC  MSO^I-W 


Implefnentation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

SMNflARV:  The  Office  of  Hearings  and 

Appeals  of  the  Department  of  Eneigy 
announces  the  procedures  for 
disbursement  of  $5,148.32  (plus  accrued 
interest)  obtained  as  a  result  of  a 
consent  order  which  the  DOE  entered 


into  with  City  Service.  Inc.  of  KalispeU. 
Montana  (Case  No.  HEF-0050).  The  fund 
will  be  available  to  wholesale  customers 
who  purchased  motor  gasoline  from  City 
Service  during  the  Consent  Order 
period. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Consent  Order 
fund  must  bie  filed  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
City  Service,  Inc.  Refund  Proceeding. 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  HEF-005a 

FOR  FURTHER  MFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  252-2880. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  a  consent  order  entered  into 
by  City  Service,  Inc.  of  KalispeU. 
Montana.  The  Consent  Order  settled 
possible  pricing  violations  with  respect  > 
to  the  firm's  sales  of  motor  gasoline  to 
wholesale  customers  (resellers  and 
retailers)  during  the  October  1, 1979 
through  December  31, 1979  Consent 
Order  period. 

'  The  Office  of  hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  Consent  Order  fund. 
The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the 
Consent  Order  fund  was  issued  on  June 
25, 1985.  50  FR  27666  (July  5, 1985). 

As  the  Decision  and  Order  indicates, 
applications  for  refunds  from  the 
Consent  Order  fund  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  filed  no  later  than  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register.  Applications 
will  be  accepted  from  wholesale 
customers  who  purchased  motor 
gasoline  from  City  Service.  Ina  during 
the  relevant  Consent  Order  period.  The 
specified  information  required  in  an 
application  for  refund  is  set  forth  in  the 
Decision  and  Order.  The  Decision  and 
Order  reserves  the  question  of  the 
proper  distribution  of  any  remaining 
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Consent  Order  funds  until  the  first-stage 
claims  procedure  is  completed. 

Dated:  December  2. 1985. 
Geoije  B.  Braznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  City  Service,  Inc. 

Date  of  Filing:  October  13, 1983. 

Case  Numbers:  HEF-0050. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  actual  or  alleged  violations  of 
DOE  regulations.  See  10  CFR  Part  205, 
Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  the  DOE  is 
unable  readily  to  ascertain  the  persons 
who  were  injured  or  the  amounts  that 
such  persons  may  be  eligible  to  receive 
as  a  result  of  enforcement  proceedings. 
See  Office  of  Enforcement,  9  DOE 
I  82,553  at  85,284  (1982). 

I.  Background 

Pursuant  to  the  provisions  of  Subpart 
V,  on  October  13, 1983.  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  entered 
into  with  City  Service,  Inc.  (City 
Service)  of  Kalispell,  Montana.  City 
Service  is  a  reseUer-retailer  who  sells 
motor  gasoline  in  the  state  of  Montana. 
Therefore,  the  firm  was  subject  to  the 
Mandatory  Petroleum  Price  Regulations 
set  forth  at  10  CFR  Part  212. 

An  ERA  audit  of  City  Service's 
operations  during  the  period  October  1. 
1979  through  December  31. 1979 
revealed  possible  regulatory  violations 
of  the  Mandatory  Petroleum  Price 
Regulations.  In  order  to  settle  all  claims 
and  disputes  between  City  Service  and 
the  DOE  regarding  the  firm's  compliance 
with  the  DOE  price  regulations  in  sales 
of  motor  gasoline  during  the  audit 
period,  the  firm  entered  into  a  consent 
order  with  the  DOE  on  July  9, 1980.  The 
Consent  Order  covers  City  Service's 
sales  of  motor  gasoline  during  the  three- 
month  audit  period  (hereinafter  the 
Consent  Order  period).  In  executing  the 
Consent  Order,  City  Service  agreed  to 
refund  $1,892.17  directly  to  its  retail  end- 
user  customers  and  to  remit  $5,148.32  to 
the  DOE  in  settlement  of  its  potential 
liability  for  alleged  pricing  violations  in 
sales  to  its  wholesale  customers 
(resellers  and  retailers).  See  Consent 
Order  \\  5  and  6.  The  Consent  Order 
refers  to  the  DOE's  allegations  of 


regulatory  violations,  but  notes  that  no 
findings  of  violation  were  made. 
Additionally,  the  Consent  Order  states 
that  City  Service  does  not  admit  that  it 
committed  any  such  violations. 

On  lune  25, 1985.  the  OHA  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  to  distribute  the 
funds  received  pursuant  to  the  Consent 
Order  to  resellers  (including  retailers) 
who  were  injured  by  City  Service's 
alleged  regulatory  violations.  See  City 
Service  Inc.,  Case  No.  HEF-0050  (June 
25, 1985)  (Proposed  Decision),  50  FR 
27666  (July  5, 1985).  In  the  Proposed 
Decision,  we  described  a  two-stage 
process  for  distribution  of  the  Consent 
Order  funds.  Specifically,  we  proposed 
to  disburse  funds  in  the  first  stage  to  the 
claimants  who  could  demonstrate  that 
they  were  injured  by  City  Service's 
alleged  overcharges  during  the  Consent 
Order  period.  We  stated  that  money 
available  after  payment  of  refunds  to 
eligible  claimants  in  the  first  stage 
would  be  distributed  through  a  second- 
stage  process,  but  that  the  ultimate 
disposition  of  those  second-stage  funds 
would  not  be  determined  until  after  the 
completion  of  the  first  stage. 

We  have  received  no  comments 
regarding  the  first  stage  procedures 
tentatively  established  in  the  Proposed 
Decision.  However,  we  have  received 
comments  from  the  state  of  Indiana 
concerning  the  disposition  of  funds  in 
the  second  stage  of  the  proceeding.  This 
Decision  and  Order  establishes  the 
procedures  to  be  used  for  filing  and 
processing  claims  in  the  first  stage  of  the 
City  Service  refund  process.  Therefore, 
we  will  not  determine  second  stage 
procedures  in  this  Decision. '  Our 
determination  concerning  the  final 
desposition  of  any  remaining  funds 
necessarily  will  depend  on  the  size  of 
the  funds.  See  Marion  Corp.,  12  DOE 
I  85,014  (1984)  [Marion). 

n.  Jurisdiction 

The  Subpart  V  procedural  regulations 
of  the  DOE  set  forth  general  guidelines 
by  which  the  OHA  may  formulate  and 
implement  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V.  It  is  DOE  policy  to  use 
the  Subpart  V  process  to  distribute  such 
funds.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  a  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  I  82,508  (1981);  Office  of 


'  It  is  not  clear,  however,  that  Indiana  and  its 
citizens  have  a  legitimate  interest  in  this 
proceeding,  since  none  of  the  sales  involved  were 
made  in  the  stale  of  Indiana. 


Enforcement,  8  DOE  1 82.597  (1981) 
( Vickers).  As  we  stated  in  the  Proposed 
Decision,  we  have  determined  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  City 
Service  Consent  Order  funds.  Therefore, 
the  OHA  will  grant  the  ERA's  petition 
and  assume  jurisdiction  over  the  fimds 
received  pursuant  to  the  City  Service 
Consent  Order. 

ni.  Refund  Procedures 

Since  we  did  not  receive  any 
comments  objecting  to  the  first  stage 
procedures  tentatively  estabUshed  in  the 
Proposed  Decision,  we  have  concluded 
that  those  procedures  should  be 
adopted.  "The  City  Service  Consent 
Order  funds  will  be  distributed  to  its 
wholesale  customers  who  satisfactorily 
demonstrate  that  they  were  injured  by 
City  Service's  alleged  overcharges. 

A.  Eligibility  for  Refunds 

City  Service  has  provided  the  OHA 
with  the  names  and  addresses  of  its 
wholesale  customers  during  the  Consent 
Order  period  as  well  as  the  approximate 
gallons  of  City  Service  motor  gasoline 
purchased  by  each  of  those  customers. 
Since  this  information  appears  acciirate 
and  the  ERA  audit  files  do  not  identify 
any  other  wholesale  customers  of  City 
Service,  we  believe  it  is  appropriate  to 
use  this  information  to  determine 
eligibility  for  refimds  in  this  proceeding. 
Accordingly,  we  proposed  to  limit 
eligibility  for  refunds  in  this  proceeding 
to  those  firms  identified  by  City  Service 
and  listed  in  the  Appendix  to  this 
Decision.  Cf.  Marion  (refunds  to 
customers  identified  in  NOPV).  We 
received  no  objections  to  this  proposal, 
and  therefore  will  adopt  it. 

B.  Small  Claims  Presumption 

In  Subpart  V  proceedings,  resellers 
are  generally  required  to  make  a 
detailed  demonstration  of  injury  in  order 
to  receive  a  refund.  As  we  proposed, 
however,  we  will  adopt  a  presumption 
of  injury  with  respect  to  small  claims. 
Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  See  10  CFR 
205.282(e).  The  small  claims 
presumption  we  will  adopt  in  this  case 
is  used  to  permit  claimants  to 
participate  in  the  refund  process  without 
inciuring  disproportionate  expenses, 
and  to  enable  the  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
way  possible  in  view  of  the  limited 
resources  available. 

We  recognize  that  making  a  detailed 
showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
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amounts  of  City  Service  motor  gasoline. 
For  example,  such  ffins  may  have 
Umited  accounting  a^d  data-retrieval 
capabilities.  Therefc^re,  these  firms  may 
he  unable  to  produc^  the  records 
necessary  to  prove  that  they  did  not 
pass  on  the  alleged  Overcharges  to  their 
own  customers,  or  tiat  banks  of 
unrecovered  costs  exist.  We  are  also 
concerned  that  the  Oost  to  the  applicant 
and  to  the  govemmoit  of  compiling  and 
analyzing  information  sufficient  to  make 
a  detailed  showing  (^f  injury  not  exceed 
the  amount  of  the  refund  to  be  gained.  In 
the  past  we  have  adbpted  a  small  claims 
procedure  to  assure  ihat  the  costs  of 
filing  and  processing  a  refund 
application  do  not  exceed  the  benefits. 
See.  e.g..  Aztec  Eneiiy  Co..  12  DOE 
185.116  (1984);  Maridn.  We  propose  to 
adopt  such  a  procedure  in  this  case. 
Therefore,  any  applipint  claiming  a 
refund  of  $5,000  or  l^s  need  not  make  a 
detailed  showing  of  Injury  in  order  to  be 
eligible  to  receive  a  lefund.  The 
wholesale  customer  jurchase  volumes 
supplied  by  City  Ser  rice  indicate  that 
the  small  claims  proi  edure  will  apply  to 
all  applicants  in  the  :]ity  Service  special 
refund  proceeding. 

C.  Volumetric  Presw  nption 

We  also  will  adop  a  presumption  that 
the  effects  of  the  allc  ged  price  violations 
were  dispersed  equa  ly  over  all  gallons 
of  motor  gasoline  sow  by  City  Service 
during  the  Consent  Order  period.  In  the 
absence  of  better  inrormation,  this 
presumption  is  soun  j  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  ace  aunt  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  price  i.  A  volumetric 
refund  amount  is  calculated  by  dividing 
the  settlement  amount  by  the  total 
gallonage  of  motor  gasoline  sold  by  the 
consent  order  firm  dtring  the  consent 
order  period.  In  the  (Tity  Service 
proceeding,  we  havejestablished  a 
volumetric  refund  amount  of  $0.011727 
per  gallon,  exclusivelof  interest 
($5,148.32  Consent  Otder  fund  divided 
by  439.000  gallons  oflmotor  gasoline  sold 
at  wholesale  during  |he  Consent  Order 
period).  Since  consei^t  orders  are 
necessarily  the  resuli  of  compromise, 
the  volumetric  refund  amounts  derived 
from  those  consent  order  settlements  are 
also  a  compromise.  The  volimietric 
refund  amount  does  jiot  purport  to 
calculate  the  exact  atnount  that  a 
customer  may  have  lieen  overcharged. 
Rather,  it  is  a  method  by  which  we  can 
estimate  the  portion  of  the  consent  order 
funds  that  should  be  iailocated  to  a  given 
purchaser.  However,  we  recognize  that 
the  impact  on  an  ind  vidual  purchaser 
could  have  been  grei  ter  than  this 
volumetric  refund  an  lount.  and  any 


purchaser  may  file  a  refund  application 
based  on  a  claim  that  it  bore  a 
disproportionate  share  of  the  alleged 
overcharges.  See.  e.g.,  Amtel.  Inc..  12 
DOE  185,073  at  88.233-34  (1984);  Sid 
Richardson  Carbon  &  Gasoline  Co.  and 
Richardson  Products  Co./Siouxland 
Propane  Co..  12  DOE  185,054  at  88.164 
(1984),  and  cases  cited  therein. 

rv.  Refund  Application  Procedures 

We  have  determined  that  the 
procedures  described  in  the  Proposed 
Decision  are  the  most  equitable  and 
efficacious  means  of  distributing  the 
City  Service  Consent  Order  funds. 
Accordingly,  Applications  for  Refunds 
will  now  be  accepted  from  wholesale 
customers  who  purchased  City  Service 
motor  gasoline  during  the  Consent  Order 
period.  The  following  information 
should  be  included  in  all  Applications 
for  Refund: 

1.  At  the  top  of  the  first  page,  the 
applicant's  name  and  case  no.  HEF- 
0050. 

2.  The  name,  position  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  Application. 

3.  How  the  claimant  used  the  City 
Service  motor  gasoline,  i.e.,  whether  it 
was  a  retailer,  reseller,  or  reseller- 
retailer. 

4.  A  statement  certifying  that  the 
Appendix  to  this  Decision  accurately 
lists  the  volume  of  City  Service  motor 
gasoline  purchased  by  the  claimant 
during  the  Consent  Order  period. 

5.  Whether  the  claimant  or  any  person 
acting  on  its  instruction  has  filed  or 
intends  to  file  any  other  application  or 
claim  of  whatever  nature  regarding  the 
matters  at  issue  in  the  underlying  City 
Service  enforcement  proceeding. 

6.  Whether  the  claimant  was  in  any 
way  affiliated  with  City  Service.  If  so,  it 
should  state  the  nature  of  the  affiliation. 

7.  Whether  there  has  been  any  change 
in  ownership  of  the  entity  that 
purchased  City  Service  motor  gasoline 
since  the  end  of  the  Consent  Order 
period.  If  so,  the  name  and  address  of 
the  current  (or  former)  owner  should  be 
provided,  as  weH  as  either  the  reasons 
why  the  refund  should  be  paid  to  the 
applicant  rather  than  the  other  owners 
or  a  signed  statement  from  the  other 
owmers  indicating  they  do  not  claim  a 
refund. 

8.  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  any  DOE  or 
private  Section  210  enforcement  actions. 
If  these  actions  have  been  terminated, 
the  applicant  should  furnish  a  copy  of 
any  final  order  issued  in  the  matter.  If 
the  action  is  ongoing,  the  applicant 
should  describe  the  action  and  its 
current  status.  The  applicant  is  under  a 


continuing  obligation  to  keep  the  OHA 
informed  of  any  change  in  status  during 
the  pendency  of  its  Application  for 
Refund.  See  10  CFR  205.9(d). 

9.  The  following  signed  statement: 

1  swear  (or  affirm)  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  beHef. 

All  Applications  for  Refimd  must  be 
filed  in  duplicate.  A  copy  of  each 
Application  will  be  available  for  public 
inspection  in  the  Pubhc  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234. 1000 
Independence  Avenue,  S.W.. 
Washington,  D.C.  Any  applicant  that 
believes  that  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  its 
Application  and  submit  two  additional 
copies  of  its  Application  from  which  the 
alleged  confidential  material  has  been 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
believed  to  be  privileged  or  confidential. 

All  Applications  should  be  sent  to  the 
City  Service  Refund  Proceeding,  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 
Applications  must  be  postmarked  within 
90  days  after  the  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  All 
Applications  for  Refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  City  Service  pursuant  to  the 
consent  order  executed  on  July  9, 1980. 
may  now  be  filed. 

(2)  All  Applications  must  be  filed 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register. 

Dated:  December  2, 1986. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Appendix 

Wholesale  Customers  of  City  Service, 
Inc..  Case  No.  HEF-0050 


Customef 

Approxi- 
mate 
votumos 

Robert  Beny.  Main  and  4th  Street  Kakspell. 
MT  59901 .: 

50000 

Lloyd  Mwignall.  437  Electric  Avenue.  Bigtork. 
MT  5991 1  ...„ 

50.000 

MT  59902 „ 

Ron   Mittvd.    P.O.    Box  438.   Whitefish.   MT 

59937 

Orval  Oarfce.  180  Brook  Drive.  KakspeN.  MT 

59901 

1^ooo 

80.000 
96  000 

Stini  Hoyknan.  425  W.   UtaN  Kali«ell.  MT 
59901 „ „ _ 

75.000 
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Wholesale  Customers  of  City  Service. 
Inc.,  Case  No.  HEF-0050— Continued 


Custoniar 

Appro* 
male 

Richard  Lanwanca.  Somen,  MT  59932 „.. 

Lakeada  Mercantjto.  Ukmda.  MT  S88e2 
Lynn  Hadkiy  Mannn  UT  •inSJ'l           

15.000 
t5.000 

Jim  Bfown,  Plams,  MT  59659 _      ..„ 

40.000 

[FR  Doc.  85-29133  Filed  12-6-85;  8:45  am] 

MLLINO  CODE  MSO-Ot-H 

ENVIRONMENTAL  PROTECTION 
AGENCY 

t 

[OPTS-59743;  FRL-2936-51 

Certain  Chemicals  Premanufacture 
Notices 

aqency:  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  Section  S(a)(l)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a](l]  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
three  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  86-41— December  16, 1985. 

Y  86-42^ecember  26, 1985. 

Y  88-43— November  24. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-611,  410  M  St.. 
SW.,  Washington.  DC  2046a  (202-382- 
3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  pjn., 


Monday  throu^  Friday,  excluding  legal 
holidays. 

Y86^1 

Manufacturer.  NL  Chemicals/NL 
Industries,  Ina 

ChemicaL  (G)  Polyester  resin. 

Use/Production.  (G)  An  alkyd  resin  to 
be  used  in  an  open,  non-dispersive 
manner.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 

■'   data  submitted. 

Y86-ft2 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  copolymer. 

Use/Production.  (S)  Commercial  air- 
drying-decorative  and  protective 
coatings.  Import  range.  100.000- 
275.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Limited  exposure. 

Envimnmental  Release/Disposal.  No 
release. 

Y86-13 

Manufacturer.  Confidential. 
Chemical.  (G)  Polymer  of  alkanedioic 

acid/alkanepolyol/benzene 

polycarboxylic  acid. 
Use/Production.  (G)  Precursor  in  the 

manufacture  of  polyurethanes.  Prod. 

range.  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture:  dermal,  a  total 

of  12  workers,  up  to  8  hrs/da,  up  to  10 

da/yr. 
Environmental  Release/Disposal.  No 

release.  Disposal  by  POTW. 

Dated:  December  2, 1985. 
Linda  A.  Travers. 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-29121  Filed  12-6-85;  8:45  am) 
BtLLIMO  CODE  SSaO-M-M 


[OPTS-51600;  FRL-2935-6] 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 


rule  published  in  the  Federal  Register  of 

May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-two  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
P  86-202,  86-203,  86-204,  86-205,  88-208, 

86-207  and  86-208— February  19, 1986. 
P  86-209,  86-210,  88-211,  86-212,  86-213. 

36-214  and  86-215— February  22, 1986. 
P  86-216,  86-217,  8&-218,  86-219,  86-220, 

86-221  and  86-222— February  23, 1986. 
P  86-223— February  24, 1986. 

Written  comments  by: 
P  86-202,  86-203,  86-204,  86-205,  86-206, 

86-207  and  86-208— January  20, 1986. 
P  86-209,  8&-210,  86-211,  86-212,  86-213, 

86-214  and  86-215— January  23,  1986. 
P  86-216,  86-217,  86-218,  86-219.  86-220. 

86-221  and  86-222— January  24, 1986. 
P  86-223— January  25, 1986. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51600J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-201, 401 M  St..  SW..  Washington,  DC 
20460.  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  St.,  SW.  Washington.  DC 
20460.  (202)  382-3725. 

SUPPLEMENTARY  INFORMATIOM:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P  86-202 

Manufacturer.  Confidential. 
Chemical.  (G)  Inorganic  vanadium 

compound. 
Use/Production.  (G)  Destructive  use. 

Prod,  range.  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
Environmental  Release/Disposal. 

Confidential. 

P  86-203 

Manufacturer.  Confidential. 
Chemical.  (G)  Inorganic  vanadium 

compound. 
Use/Production.  (G)  Contained  use. 

Prod,  range.  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
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Environwental  Refease/Disposal. 
Confidential. 


sdhssi 


polymer. 
Non-dispersive 
ive.  Prod,  range. 


data  submitted. 


PB6-204 

Manufacturer.  Confidential 
Chemical.  (G)  Polf urethane 
Use /Production. 

formulation  a 

Confidentia 
Toxicity  Data.  No 
Exposure.  ConHdeintial 
Environmental  Re  'ease/Disposal. 

Confidential. 

P86-205 

Manufacturer.  Coi  ifidential. 
Chemical.  (G)  P0I3  alkylene  silane 

copolymer. 
Use /Production.  [C]  Industrial  resin. 

Prod,  range.  Cor  fidential 
Toxicity  Data.  No  data  on  the  PMN 

substance  subm  tted 
E.\posure.  Confidential 
Environmental  Rei 

Confidential. 


isophthalic 
e  copolymer. 
Fast  curing  air-dry 
Confidential, 
data  submitted. 

dermal,  a  total 


(S) 
rt  nge 


mer  of  unsaturated 
riiixed  acrylic 


H') 


Site-limited 
high  solids  acrylic- 
resin.  Prod,  range. 


jdta  submitted. 
:  dermal,  a  total 


(S) 


consumer  use 

Confidential. 
Toxicity  Data.  No 
Exposure.  Manufaiture 

of  4  workers,  up 

da/yr. 
Environmental  Relpase/Disposal. 

Confidential. 


ease /Disposal. 


P86-206 

Manufacturer.  Coijfidential 
Chemical.  (G)  Uns  iturated 

poiyester-acryla 
Use/Production. 

finishes.  Prod. 
Toxicity  Data.  No 
Exposure.  Manufacture 

of  5  workers. 
Environmental  Release/ Disposal. 

Confidential. 

P 86-207 

Manufacturer  Coiifidential. 
Chemical.  (S)  Copi  ily 

fatty  acids  and 

monomers 
Use/Production. 

intermediate  for 

modified  coatinj 

Confidential. 
Toxicity  Data.  No 
Exposure.  Manufaiture: 

of  2  workers. 
Environmental  Release/Disposal. 

Confidential. 

P  86-208 

Manufacturer.  Confidential. 
Chemical.  (G)  Arojnatic  MDl  polyether 

polj'urethane. 
Use/Production. 

coating  and  modifer  I 

inks  for  industrit  il, 


Pod 


General  purpose 
for  coatings  and 

,  commercial  and 
range. 


iata  submitted. 

dermal,  a  total 
to  4  hrs/da,  up  to  6 


P  86-209 

Manufacturer.  Penhwalt  Corporation. 


Chemical.  (G)  Brominated  phthalate 

plasticizer. 
Use/Production.  (S)  Flame  retardant  for 

engineering  thermoplastics.  Prod. 

range.  Cor^dential. 
Toxicity  Data.  Acute  oral:  Male — 8.94  g/ 

kg.  Female — 3.77  g/kg,  Combined — 

5.55  g/kg;  Acute  dermal:  2.0  g/kg; 

Irritation:  Skin — Non-irritant;  Eye — 

Inconsequential:  Aqueous  extraction 

test:  <  0.1  parts  per  million  (ppm); 

Ames  test:  Non-mutagenic. 
Exposure.  Manufacture:  dermal,  a  total 

of  4  workers,  up  to  1  hr/wk,  up  to  50 

wk/yr. 
Environmental  Release/Disposal.  .5  to  1 

kg/batch  released  to  land.  Disposal  by 

incineration  and  landfill. 

P  86-210 

Manufacturer.  ConBdential. 
Chemical.  (G)  Polyurethane. 
Use/Production.  (G)  Oligomer,  Prod. 

range.  1,000—3.000  kg/yr. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture:  dermal,  a  total 

of  1  worker,  up  to  8  hrs/da,  up  to  4 

da/yr  the  first  year. 
Environmental  Release/Disposal.  Minor 

waste  draining  product  released  to 

land. 

P 86-211 

Manufacturer  E.  I.  du  Pont  de  Nemours 
&  Company,  Inc. 

Chemical.  (G)  Aryl  cycloalkyl 
polyamide. 

Use /Production.  (G)  Membrane.  Prod, 
range.  Confidential. 

Toxicity  Data.  Irritation:  Skin — Non- 
irritant. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

P  86-212 

Manufacturer.  E.  I.  du  Pont  de  Nomours 

&  Company,  Inc. 
Chemical.  (G)  Cycloaliphatic  carbonyl 

chloride. 
Use/Production.  (G)  Monomer.  Prod. 

range.  Confidential. 
Toxicity  Data.  Acute  oral:  3,400  mg/kg; 

Irritation:  Skin — Severe;  Eye — 

Moderate. 
Exposure.  Confidential. 
Environmental  Release/Disposal. 

Confidential. 

P  86-213 

Manufacturer.  E.  I.  du  Pont  de  Nemours 

&  Company,  Inc. 
Chemical.  (G)  Cycloaliphatic  carboxylic 

acid. 
Use/Production.  (G)  Intermediate.  Prod. 

range.  Confidential. 
Toxicity  Data.  Acute  oral:  7.600  mg/kg; 

Irritation:  Skin — Slight;  Eye — 

Moderate. 


Exposure.  Confidential. 
Environmental  Release/Disposal. 
Confidential. 

P86-214 

Importer  Rohm  &  Haas  Company. 
Chemical.  (G)  Functionalized  st^ne 

DVB  polymer. 
Use/Import.  (G)  For  use  with  aqueous 

solutions  in  a  contained  use.  Import 

range.  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
Environmental  Release/Disposal. 

Confidential. 

P  86-215 

Manufacturer.  Rexnord. 
Chemical.  [G]  Acrylic  oligomeric 

copolymer. 
Use/Production.  (S)  Industrial, 

commercial  and  consumer  plasticizers 

for  sealants.  Prod,  range.  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture  and  processing: 

dermal. 
Environmental  Release/Disposal.  .5  to 

10  kg/batch  released  to  land.  Disposal 

by  licensed  burial. 

P 86-216 

Manufacturer.  NL  Chemicals/NL 

Industries,  Inc. 
Chemical.  [G]  Polyurethane  prepolymer. 
Use/Production.  (G)  Reactive 

intermediate.  Prod,  range. 

Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
Environmental  Release/Disposal.  No 

data  submitted. 

P  86-217 

Manufacturer.  NL  Chemicals/NL 
Industries,  Inc.  .  . 

Chemical.  [G]  Water-based 
polyurethane  elastomer. 

Use/Production.  (G)  A  polyurethane 
elastomer  to  be  used  in  an  open,  non< 
dispersive  manner.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 86-218 

Manufacturer.  Confidential. 

Chemical.  [G]  Polymer  of  1,4-Butanediol, 

adipic  acid,  1,15-dodecanedioic  acid 

and  dicyclohexylmethyl-4,4'- 

diisocyanate. 
Use/Production.  (G)  Open-use.  Prod. 

range.  1,000—1,500  kg/yr. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture:  dermal,  a  total 

of  workers,  up  to  2  hrs/da,  up  to  12 

da/yr. 


BEST  COPY  AVAILABLE 
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Environmental  Release/DisposaL 
Minimal  release  to  air.  Disposal  by 
biological  treatment  lagoons  and 
landfill. 

P  86-219 

Manufacturer.  Emery  Chemicals. 
Chemical.  (S)  Adipic  acid,  azelaic  acid, 

phthalic  anhydride,  polymers  with 

ethylene  glycol,  neopentyl  glycol  and 

isooctanol. 
Use /Production.  (G)  Industrial 

plasticizer  for  polyvinyl  chloride  resin. 

Prod,  range.  450.000—640,000  kg/yr. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture:  dermal,  a  total 

of -3-5  workers,  up  to  4  hrs/da,  up  to 

25  da/yr. 
Environmental  Release/Disposal.  No 

release.  Disposal  by  publicly  owned 

treatment  works  (POTW). 

P86-220 

Manufacturer.  Emery  Chemicals. 
Chemical.  (S)  Adipic  acid,  azelaic  acid, 

and  phthalic  anhydride  with  ethylene 

glycol,  terminated  with  isooctanol. 
Use/Production.  (S)  Industrial 

plasticizer  for  polyvinyl  chloride. 

Prod,  range.  205,000—410,000  kg/yr. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture:  dermal,  a  total 

of  3-5  workers,  up  to  4  hrs/da,  up  to 

44  da/yr. 
Environmental  Release/Disposal.  75  per 

10,000  charged  released  to  water  with 

185  per  10,000  charged  to  land. 

Disposal  by  POTW  and  landfill. 

P86-221  -v-       - 

Manufacturer.  Confidential. 
Chemical.  (G)  Crotonate  functional 

styrenated  acrylic  polymer. 
Use /Production.  (S)  Commercial  and 

industrial  coatings  for  plastic  and 

metal  substrates.  Prod,  range.  9,080 — 

27,240  kg/yr. 
Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  a  total  or  4  workers,  up  to 
hrs/da,  up  to  15  da/yr. 
Environmental  Release/DisposaL  Less 

than  3  kg/batch  released  to  land. 

Disposal  by  landfill. 

•P86-222 

Importer.  CfflA-GIEGY  Corporation. 
Chemical.  (G)  Substituted 

anthraquinone. 
Use/Import.  (G)  Textile  dye.  Import 

range.  1,000 — 4,840  kg/yr. 
Toxicity  Data.  Acute  oral:  >  5,000  mg/ 

kg;  Irritation:  Skin — Non-irritant; 

Eye — Non-irritant;  Bacteria  sludge 

test:  >300  mg/L;  Ready 

biodegradability:  Not  readily 

biodegradable;  ICto  (3  hrs.):  >100mg/ 

L;  COD:  1469  &  1230.4  mg/g«2;  BOD:  0 

&  23  mg/g<'2'  Ames  test:  Negative 

without  activation. 


Exposure.  Processing:  dermal,  a  total  of 
2  workers,  up  to  .5  hr/da.  up  to  5  da/ 

yr- 

Environmental  Release/Disposal.  0.5 
kg/batch  released  to  water.  Disposal 
by  navigable  waterway. 

P86-223  ^ 

Manufacturer.  Confidential. 
Chemical.  (G)  Thioether. 
Use/Production.  (G)  Mining  chemical. 

Prod,  range.  Confidential. 
Toxicity  Data.  Acute  oral:  2.000  mg/kg: 

Irritation:  Skin — Slight  Irritant,  Eye — 

Slight  Irritant;  Ames  test:  Non- 

mutagenic. 
Exposure.  Manufacture:  dermal 
Environmental  Release/Disposal.  No 

release. 

Dated:  December  2, 1985. 

Linda  A.  Travere. 

Acting  Director,  Information  Management 
Division. 

Pll  Doc  85-29123  Filed  12-6-85;  8:45  am] 

niXINO  CODE  •S60-S0-M 


Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

[OGC-FRL-2933-9] 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Privacy  Act  of  1974,  proposed 
new  system  of  records. 

summary:  Pursuant  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  the  U.S. 
Environmental  Protection  Agency  is 
proposing  to  formally  establish  and 
maintain  a  system  of  records.  The 
system  is  "Invention  Reports  Submitted 
to  the  Environmental  Protection 
Agency."  The  Environmental  Protection 
Agency  will  use  the  information  in  this 
system  to  document  inventions  made 
under  Agency  sponsorship,  including 
such  activities  as  filling  patent 
applications,  determining  rights  to 
inventions,  licensing  inventions,  and 
ascertaining  inventorship  and  priority  of 
invention. 

EFFECTIVE  OATE:  This  system  shall 
become  effective  as  proposed  without 
further  notice  sixty  (60)  days  after 
publication  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  Bochenek.  Patent  Counsel, 
Office  of  General  Counsel,  Grants, 
Contracts  and  General  Law  Division 
(LE-132G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 


Washington.  DC  20460.  Telephone  (202) 
382-5460. 

Howard  M  Messoor, 

Assistant  Administrator  for  Administration 
and  Resources  Management 

Dated:  November  26. 1985. 
EPA-16 

SVSTfMNAMC 

Invention  Reports  Submitted  to  the 
Environmental  Protection  Agency — 
EPA/OGC/Grants-16. 

SYSTIM  location: 

U.S.  Environmental  Protection 
Agency.  Office  of  General  Counsel  (LE 
132G),  Contracts  and  Information  Law 
Branch.  401  M  Street,  SW.,  Washington, 
DC  20460. 

CATtOOmCS  OF  INOIVIOUALS  COVEWgO  BY  THE 

system: 

EPA  employees  and  employees  of 
contractors,  subcontractors,  grantees, 
and  cooperative  agreement  recipients 
who  have  submitted  invention  reports  to 
EPA. 

CATEOOniES  OF  NCCOROS  M  THE  SYSTEM: 

Invention  reports,  filed  patent 
applications  assignments,  licenses, 
procurement  requests.  Government 
purchase  orders,  and  other  documents 
relevant  to  inventions  made  under  EPA 
sponsorship. 

AUTHonrrv  fon  maintenance  of  the 
system: 

E.O.  9865,  E.0. 10096,  35  U.S.C.  Ch.  18, 
as  amended  (Patent  Rights  in  Inventions 
Made  with  Federal  Assistance),  37  CFR 
Part  100,  40  CFR  Part  3a  48  CFR  Parts  27 
and  52. 

FUftPOSES: 

Records  are  maintained  for  the 
purpose  of  documenting  inventions 
made  under  EPA  sponsorship,  including 
filing  patent  applications,  determining 
rights  to  inventions,  hcensing 
inventions,  and  ascertaining 
inventorship  and  priority  of  invention. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCUIDHMI  CATEOORieS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  To  the  U.S.  Department  of  Justice 
when  related  to  litigation  or  anticipated 
litigation  involving  the  records  or  \he 
subject  matter  of  the  records,  provided 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

2.  To  scientific  personnel  who  possess 
the  expertise  to  understand  the 
invention  and  evaluate  its  importance  to 
the  Government  and/or  the  public. 

3.  To  contract  patent  counsel  and  their 
employees  retained  by  the  Agency  for 
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patent  searehing  an^  preparatioo  of 
United  States  and  foreign  patent 
applications,  and  preparation  of 
amendments  of  othe|'  documents  related 
to  patent  appKcatioiis. 

4.  To  Govemmentjagencies  whom  we 
contact  regarding  passible  use,  interest 
in  or  ownership  rights  in  our  inventions. 

5.  To  the  National  jTechnical 
Information  Service  bf  the  Depuiment 
of  Commerce  for  ioctasion  in  their 
inventioo  licensing  program. 

6.  To  prospective  licensees  or 
technology  finders  who  may  further 
make  the  invention  <  ivailable  to  the 
public  tfanni^  sale,  ise  or  publication. 

7.  To  parties,  such  as  supervisoTS  of 
inventors,  whom  we{  contact  to 
determine  ownership  ri^ts,  and  to 
those  parties  contacting  us  to  determine 
the  Government's  ownership. 

8.  To  the  United  Spates  and  foreign 
Patent  and  Tradema|-k  O^ices  when  we 
file  U.S.  and  forei^  patent  applications. 

9.  Also  see  Prefat<^  Statement  of 
General  Routine  Us^s  applicable  to  all 
EPA  Systems  of  Records,  41  FR  39689 
(September  15. 1976)| 


RCTWEVMO, 
MSPOSMOOF 


FOn  STOMNQ, 
MTAMMaAND 
WTMlSVSTiM: 

STORAOC: 

Individual  file  foklers  in  file  cabinets. 


RrmcvABiuTV: 

Indexed  and  retrie 
name  and- by  case  ic 


ed  by  inventor's 
ntiiication  number. 


SAFEOWil 

Access  is  limited  tb  EPA  personnel 
with  an  official  need  to  know.  During 
non-business  hours,  the  files  are  kept  in 
a  locked  room  in  a  b|iilding  with 
controlled  access. 


The  records  are  m^tained  for 
seventeen  years  afte^-  completion  or 
terminaion  of  action  |on  the  disclosed 
invention,  sych  as  issuance  of  a  patent 
The  records  are  maintained  at  EPA  for 
approximately  three  to  eight  years  and 
are  then  sent  to  a  Fe  jeral  Records 
Center  for  the  remaiiider  of  the 
applicable  retention  period. 


Associate  General  Counsel  Grants. 
Contracts  and  Genetal  Law  Division 
(LE-132G),  Office  of  General  Counsel 
U.S  Environmental  Protection  Agency, 
401  M  St^  SW..  Wasliington.  DC  204ea 


NOrmCATWH  I 

'Written  inquiries  fhould  be  directed 
to  the  System  Manager.  The  System 
Manager  will  provid  !  additional 
information  or  requi  ements  if 
necessary. 


Same  as  Notification  Procedure.  In 
addition,  individuals  seeking  access 
should  reasonably  specify  the  record 
contents  being  sought 


CONTCSTWra  Rccono 

Same  as  Notification  Procedure.  In 
additioa  individuals  contesting  records 
should  reasonable  identify  the  record 
and  specify  the  information  being 
contested.  The  corrective  action  being 
sought  and  supportii^  justification  for 
that  actim  should  be  provided. 

MECOROS  SOURCE  CATEOORIEft 

Records  in  the  system  are  obtained 
from  invention  report  submitters 
covered  by  this  system,  their 
supervisors,  other  persons  with 
knowledge  of  the  invention  or  expertise 
in  the  particular  area  of  die  invention, 
EPA  Patent  Counsel  and  EPA 
contractors  who  have  searched  die 
invention,  prepared  a  patent  application 
on  the  invention  and/or  otherwise 
performed  work  on  patent  application. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
>ROVMIOm  OF  TME  ACT 

None. 
[FR  Doc.  85-29114  Filed  12-6-85:  8:45  am] 

BIU.INQ  CODE  eS60-9-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PuImIc  ntf  ui  I  netlon  Collection 
Requirement  SulNnltted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511. 

Copies  of  the  submission  are 
available  from  Jerry  Cowden.  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  David  Reed,  Office  of 
management  and  Budget<  Room  3235 
NEOB.  Washington,  DC  20503.  (202)  395- 
7231. 

OMB  Numben  3060-«16a 

Title:  Sections  43.51,  43.52,  43.53. 43.54, 
and  43.74.  Reports  of  Communication 
Common  Carriers  and  Certain  Affiliates. 

Action:  Extension. 

Respondents;  Communication 
common  carriers. 


Estimated  Annual  Burden:  3.293 
Responses:  6.5B8  Hours. 
WUIiani|.TricaiiGO, 

Secretary.  Federal  Communicationa 

Commission. 

(FR  Doc.  85-29079  Filed  12-6-«5:  8:45  am] 

MUJNQ  CODE  SnS»-01-« 


FEDERAL  MARITIME  C0MM1SSK>W 

Agreeinent(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Raster  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  |  572.603  of  lltle 
46  of  the  Code  of  Federal  Regulations. 
Interested  parties  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010642-002. 

Title:  Oakland  Terminal  Agreement 

Parties:  Port  of  Oakland  (Port), 
Stevedoring  Services  of  America  (SSA). 

Synopsis:  This  agreement  modifies  the 
basic  agreement  whereby  the  Port 
assigned  the  management  of  certain 
marine  terminal  facilities  in  the  Port's 
Charles  P.  Howard  Terminal  Area  to 
SSA.  The  amendment  reduces  for  a  six 
month  extendable  period  the  crane 
rental  rates  applicable  to  SSA  to  65%  of 
tariff  rates  in  certain  instances  in  which 
the  container  cranes  on  the  premises  are 
used  for  the  loading  and  discharging  of 
noncontainerized  cargo.  It  is  the  parties' 
intention  with  respect  to  the  payment 
and  receipt  of  crane  rental 
compensation  that  the  compensation 
provisions  of  the  agreement  shall 
replace  any  in  effect  on  or  after 
November  26. 1985  and  accordingly 
provisions  is  made  for  the  Port  to  credit 
SSA  with  any  difference  following  the 
effective  date  of  the  agreement 

Agreement  Noj  203-010856. 

Title:  Cooperative  Working 
Agreement  between  A.  Bottocchi  S.A. 
De  Navegacion  CP.I.L  and  Sea-Land 
Agencies  International  Inc 

Parties:  A.  Bottacchi  SA.  De 
Navegacion  C.F.U.  (Bottacchi).  Sea- 
Land  Agencies  International  Inc.  (Sea- 
Land).  "  , 
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Synopsis:  The  proposed  agreement 
would  establish  a  cooperative  working 
arrangement  between  the  parties  and 
permit  Sea-Land  Agencies  International, 
Inc.  to  provide  general  agency  and 
intermodal  coordinating  services  to 
Bottacchi  for  its  transportation  service 
between  ports  and  points  in  the  United 
States  and  Canada  excluding  Puerto 
Rico,  and  ports  and  points  in  South 
America,  Central  America,  the 
Caribbean,  and  intermediate  ports 
within  this  range.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  217-010857. 

Title:  Sea-Land  Service,  Inc./Hanjin 
Container  Lines,  Ltd.  Reciprocal  Space 
Charter  Agreement 

Parties:  Sea-Land  Service.  Inc.,  Hanjin 
Container  Lines,  Ltd. 

Synopsis:  The  proposed  agreement 
would  replace  expiring  Agreement  No. 
10364  between  the  parties  in  the  trade 
between  ports  in  Asia  and  ports  in 
North  America  including  movements 
between  Asian  ports. 

By  Order  of  the  Federal  Maritime 
Conunisslon. 

Dated:  December  4, 1985. 
Biuce  A.  Dombrowski, 
Acting  Secretary. 
(FR  Doc.  85-29113  Filed  12-6-85;  8:45  am] 

BILUNa  CODE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Baybanks,  Inc.,  et  aL;  Applications  To 
Engage  de  Novo  in  Permissible 
Nont)anking  Activities 

The  companies  Usted  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  255.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  255.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  of  the 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  stich 
as  greater  convenience,  increased 


competition,  or  gains  in  effeciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resource, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  the  statement  of  the. 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  apphcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  24, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
021106: 

1.  BayBanks,  Inc.,  Boston, 
Massachusetts;  to  engage  de  novo 
through  its  subsidiary,  BayBanks 
Investment  Management.  Inc.,  Boston, 
Massachusetts,  in  the  investment 
advisory  business,  including  providing 
investment  advisory  services  to 
individuals,  estates,  trusts,  pension  and 
profit  sharing  plans,  endowments, 
charitable  institutions,  banks,  thrift 
institutions,  governmental  bodies  and 
other  legal  entities,  pursuant  to 
§  225.25(b)(4)  of  Repilation  Y. 
Comments  on  this  application  must  be 
received  not  later  than  December  20, 
1985. 

B.  Federal  Reserve  Bank  of  New  Yoric 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

\.J.P.  Morgan  &  Co.,  Inc.,  New  York 
New  York;  to  engage  through  its 
subsidiary  Morgan  Shareholders  Service 
Trust  Company,  New  York,  New  York, 
in  acting  as  a  transfer  agent,  registrar, 
dividend  disbursing  agent  and  providing 
related  functions,  pursuant  to 
§  225.25(b)(3)  of  Regulation  Y. 
Comments  on  this  application  must  be 
received  not  later  than  December  23, 
1985. 

(c)  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Texas  American  Bancshares,  Inc., 
Fort  Worth,  Texas;  to  engage  de  novo 
directly  in  performing  permissible  date 
processing  activities  for  others,  pursuant 
to  S  225.25(b)(7)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
State  of  Texas. 

D.  Federal  Reserve  Bank  and  San 
Francisco  (Harry  W.  Green,  Vice 


President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  First  Independent  Investment 
Group,  Inc.,  Vancouver,  Washington;  to 
engage  de  novo  directly  in  the  activities 
of  commercial  real  estate  lending  and 
commercial  lending,  including  revolving 
line  of  credit  lending,  pursuant  to 
S  225.25(b)(1)  of  Regulation  Y. 

Bead  of  Governors  of  the  Federal  Reserve 
System  December  3. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29053  Filed  12-6-85:  8:45  am] 
■lUINO  CODE  saio-oi-M 


Commerce  Exchange  Corp.  et  al.; 
FormatkMts  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  the  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  27, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Commerce  Exchange  Corporation, 
Beachwood,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commerce  Exchange  Bank,  Beachwood, 
Ohio,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  N.W..  Atlanta,  Georgia 
30303: 

1.  First  American  Corporation, 
Nashville.  Tennessee,  through  First 
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!  S.A.,  Panama 
^me  a  bank  holding 
;  64.8  percent  of 
^temational 
'.,  Curacao, 


American  Kentucky  Mancorp,  Inc., 
Ashland,  Kentucky,  to  acquire  indirectly 
100  percent  of  the  vo|ing  shares  of  First 
AshlaxKl  Corpora tion»  Ashland. 
Kentucky,  thereby  indirectly  acquiring 
First  Bank  and  Trust  Company  of 
Ashland,  Ashland.  Kentucky. 

2.  First  American  Kentucky  Bancorp, 
Inc..  Ashland,  Kentudcy;  to  become  a 
bank  holding  compan  y  by  acquiring  100 
percent  of  the  voting  ihares  of  First 
Ashland  Corporation  Ashland. 
Kentucky,  thereby  indirectly  acquiring 
First  Bank  and  Trust  Company  of 
Ashland.  Ashland.  Kentucky. 

3.  Gran  valor  Holdik 
City,  Panama:  to  bee 
company  by  acquiring 
the  voting  shares  of  Ii 
Bancorp  of  Miami  N.l 
Netherlands  Antilles.! 

'  4.  International  Baicorp  of  Miami, 
Inc.,  Miami.  Florida;  t  o  become  a  bank 
holding  company  by  acquiring  99.8 
percent  of  the  voting  thares  of  The 
International  Bank  of  Miami,  N^, 
Miami,  Florida. 

5.  International  Bai  fcorp  of  Miami 
N.  v.,  Curacao,  Nethei  lands  Antilles:  to 
become  a  bank  holdii  g  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Intemationt  1  Bancorp  of 
Miami,  Inc.,  Miami,  Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(Frankin  D.  Dreyer,  V  ce  President)  230 
South  LaSalle  Street,  [Chicago,  Illinois 
60690: 

1.  Valley Bancorpo.xition,  Appleton, 
Wisconsin;  to  acquire  10  percent  of  the 
voting  shares  of  Sprir  g  Green 
Bankshares,  Inc.,  Spring  Green, 
Wisconsin,  thereby  in  directly  acquiring 
Bank  of  Spring  Green  Spring  Green, 
Wisconsin. 

Board  of  Governors  ol  the  Federal  Reserve 
System.  Decemt>er  3, 19(  S. 

James  McAfee. 

Associate  Secretary  oftlfe  Board. 

(FR  Doc.  85-29050  FUed  f  2-6-85;  8:45  am) 

BtLUNG  COOE  ai*-«1-M 


Franidtoi  First  Nation  il 
Applications  To  Engi  iga 
Permissltiie  Nonbanl  big 


Corp.,etaL; 
da  Novo  In 
Activitias 


The  companies  listi  d  in  this  notice 
have  filed  an  applicason  under 
\  225.23(aHl)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(ll  for  the  Board's 
approval  under  sectio^  4(c)(8)  of  the 
Bank  Holding  Compaiiy  Act  (12  U.S.C 
1843(c)(8))  and  {  225.:  1(a)  of  Regulation 

Y  (12  CFR  22S.21(a))  t  >  commence  or  to 
engage  de  novo,  either  directly  or 
througli  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  ii  S  22S.25  of 
Regulation  Y  as  close  y  related  to 


UMI 


banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  ttie 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  20. 1985. 

A.  Federal  Res«va  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Franklin  First  National 
Corporation,  Decherd,  Tennessee;  to 
engage  de  novo  through  its  subsidiary, 
Franklin  First  National  Mortgage 
Company.  Decherd,  Tennessee,  in  the 
origination,  sale,  and  servicing  of 
mortgage  loans,  pursuant  to 
§  225.25(b)(1)  of  Regulation  Y;  and  to 
engage  as  agent  for  the  sale  of  life, 
accident,  and  health  insurance  directly 
related  to  its  extensions  of  credit, 
pursuant  to  S  225.25(b)(8)  of  Regulation 
Y.  These  activities  would  be  conducted 
in  southern  middle  Tennessee  and 
northern  Alabama.  Comments  on  this 
application  must  be  received  not  later 
than  December  23, 1985. 

C  Federal  Reserve  Bank  of  St  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St  Louis,  Missouri  63166: 

1.  SJloam  Springs  Bancshares,  Inc., 
Bentonville.  Arkansas;  to  engage  de 
novo  directly  in  equipment  leasing  for 
its  own  account,  pursuant  to 
§  225.25(b)(5)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
states  of  Arkansas,  Missouri  and 
Oklahoma. 


D.  Federal  Reearve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Utica  Agency,  Inc.,  Hill  City. 
Kansas;  to  engage  de  novo  directly  in 
acting  as  agent  with  respect  to 
insurance  Umited  to  assuring  repayment 
of  the  outstanding  balance  due  on  a 
specific  extension  of  credit  by  a  bank 
holding  company  or  its  subsidiary  in  the 
event  of  the  death  or  disability  of  the 
debtor,  pursuant  to  section  4(cK8)(A)  of 
the  Act;  acting  as  agent  in  the  sale  of 
insurance  limited  to  assuring  repayment 
of  the  outstanding  balance  on  an 
extension  of  credit  by  a  finance^ 
company  in  the  event  of  loss  or  damage 
to  any  property  used  as  collateral  for 
such  extension  of  credit,  and  provided 
such  extension  of  credit  does  not  exceed 
the  limits  set  forth  in  section  4(c)(8)(B)  of 
the  Act  and  in  general  insurance  agency 
activities  irt  a  place  with  a  population 
not  exceeding  5,000,  pursuant  to  section 
4(C)(8)(C](i)  of  the  Act.  These  activities 
would  be  conducted  in  a  circular  area 
centered  on  Utica,  Kansas,  with  a  radius 
of  approximately  15  miles.  This  area 
also  includes  the  northwest  comer  of 
Ness  County,  the  northeast  comer  of 
Lane  County,  the  southeast  comer  of 
Gove  County,  and  the  southwest  comer 
of  Trego  County,  all  located  in  Kansas. 
Comments  on  this  application  must  be 
received  not  later  thian  December  24, 
1985. 

Board  of  Covemors  of  the  Federal  Reserve 
System,  December  3, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-29054  Filed  12-«-85:  8:45  am] 

BtLUNQ  CODE  6210-01-« 


Guaranty  Bancshares  Corp.,  •!  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
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Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifjring  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  26, 1985. 

A.  Federal  Reserve  Bank  of 
Philafielphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Guaranty  Bancshares  Corporation, 
Shamokin,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  National  Bank,  Shamokin, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  National  Bancshares  Corporation, 
Orrville,  Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank. 
Orrville,  Ohio.  Comments  on  this 
application  must  be  received  not  later 
than  December  27, 1985. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198. 

1.  United  Banks  of  Colorado,  Inc., 
Denver  Colorado:  to  acquire  100  percent 
of  the  voting  shares  of  United  Bank  of 
Aurora-City  Center,  Aurora.  Colorado,  a 
proposed  de  novo  bank. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Lamar  Bancorporation,  Inc.,  Paris. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Lamar  National  Bank, 
Paris,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  3. 1965. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-29051  Filed  12-6-85:  &45  am) 

BIUINO  CODE  6210-01-M 


Society  Corp.,  et  a!.;  Applicatione  To 
Engage  de  Novo  in  Permissible 
Nonbanklng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1843(c](8])  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  premissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accomptinied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party, 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  24, 1985. 

A.  Federal  Reserve  Bank^ot  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Society  Corporation,  Cleveland, 
Ohio;  to  engage  de  novo  through  its 
subsidiary.  Society  Investor  Services 
Corporation.  Cleveland,  Ohio,  in 
providing  securities  brokerage  services, 
which  will  be  restricted  to  buying  and 
selling  securities  solely  as  agent  for  the 
account  of  customers  and  will  not 
include  securities  underwriting  or 
dealing,  investment  advice,  or  research 
services;  providing  related  securities 
credit  activities,  pursuant  to  the  Board's 
Regulation  T  (12  CFR  Part  220);  and 
providing  incidental  activities  such  as 
offering  custodial  services,  individual 
retirement  accounts,  Keogh  accounts, 
and  cash  manag^mnt  services,  pursuant 
to  §  225.25(b){15)  of  Regulation  Y. 
Comments  on  this  application  must  be 
received  not  later  than  December  27. 
1985. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 


Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  State  Bancshares,  inc^ 
Pensacola,  Florida;  to  engage  de  novo 
through  its  subsidiary,  First  State 
Service  Corporation,  Pensacola.  Florida, 
in  data  processing  activities,  pursuant  to 
§  225.25(b)(7)  of  Regulation  Y.  These 
activities  would  be  conducted  in 
Escambia  County,  Florida,  and  its 
contiguous  counties. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  United  Financial  Services, 
Arlington  Heights.  Illinois;  to  engage 
through  its  subsidiary.  First  United  Trust 
Company,  Oak  Park,  Illinois,  in 
accepting  and  executing  trusts  and 
carrying  on  a  general  trust  business,  as 
permitted  by  laws  of  the  State  of  Illinois, 
pursuant  to  §  225.25(b)(3)  of  Regulation 
Y. 

2.  The  Marine  Corporation, 
Milwaukee,  Wisconsin  and  its  wholly 
owned  subsidiary,  Marisub,  Inc., 
Milwaukee,  Wisconsin  to  engage  de 
novo  through  its  subsidiary,  Marine 
vestment  Services  Corporation, 
Milwaukee,  Wisconsin,  in  providing 
securities  brokerage  services  to  its 
customers  and  such  services  will  be 
restricted  to  buying  and  selling 
securities  solely  as  agent  for  the 
accounts  of  customers,  pursuant  to 

S  225.25(b)(15)  of  Regulation  Y.  The 
activities  of  company  will  not  include 
securities  underwriting,  dealing, 
investment  advice,  or  research  services. 
These  activities  would  be  conducted  in 
the  States  of  Wisconsin,  Minnesota, 
Illinois.  Iowa,  Indiana  and  Michigan. 
Comments  on  this  application  must  be 
received  not  later  than  December  23, 
1985. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  McKenzie  Holding  Company, 
McKenzie,  Tennessee;  to  engage  de 
novo  through  its  subsidiary,  McKenzie 
Banking  Company,  McKenzie. 
Tennessee,  in  originating  and  servicing 
loans  for  financial  institutions,  pursuant 
to  §  225.25(b)(1)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
State  of  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc  85-29055  Filed  12-6-85;  8:45  am] 
BiLLINO  CODE  UIO-OI-M 
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Walker  Ban  Co.;  Acquisition 
Company  Engaged 
Nonbanking  Activitlss 


of 
n  Permissible 


The  organization  1  sted  in  this  notice 
has  applied  under  §  >25.23(a)(2]  or  (f)  of 
the  Board  s  Regulation  Y  (12  CFR 
225.23(a)(2)  of  (f))  foi  the  Board's 
approval  under  sect!  an  4(c)(8)  of  the 
Bank  Holding  Compi  iny  Act  (12  U.S.C. 
1843(c)(8))  and  §  225  21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  lo  acquire  or 
control  voting  securi  ies  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closily  related  to 
banking  and  permiss  ible  for  bank 
holding  companies.  I  Inless  otherwise 
noted,  such  activitiei  will  be  conducted 
throughout  the  Unite  i  States. 

The  Application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indica  ed.  Once  the 
application  has  been  accepted  for 
processing,  it  will  ah  o  be  available  for 
inspection  at  the  offi  :es  of  the  Board  of 
Governors.  Intereste  I  persons  may 
express  their  views  i  i  writing  on  the 
question  whether  coi  [summation  of  the 
proposal  can  "reasoi  ably  be  expected 
to  produce  benefits  t )  the  public,  such 
as  greater  convenien:e,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  ac  verse  effects,  such 
as  undue  concentrati  nn  of  resources, 
decreased  or  unfair  ( ompetition. 
confiicts  of  interests,  or  unsound 
banking  practices."  J  iny  request  for  a 
hearing  on  this  quest  on  must  be 
accompanied  by  a  st  itement  of  the 
reasons  a  written  pr«  sentation  would 
not  suffice  in  lieu  of  1 1  hearing, 
identifying  specifical  ly  any  questions  of 
fact  that  are  in  dispu  e,  summarizing  the 
evidence  that  would  De  presented  at  a 
hearing,  and  indicati  ig  how  the  party 
commenting  would  fa  b  aggrieved  by 
approval  of  the  propi  isal. 

Comments  regardi  ig  the  application 
must  be  received  at  I  le  Reserve  Bank 
indicated  or  the  oflic  ;s  of  the  Board  of 
Governors  not  later  I  lan  December  24, 
1985. 

A.  Federal  Reservi  Bank  of 
Minneapolis  (Bruce  J  Hedblom,  Vice 
President)  250  Marqi  ette  Avenue. 
Minneapolis,  Minnes  ota  55480: 

1.  Walker  Ban  Co..  Walker, 
Minnesota;  to  engag(  de  novo  through 
its  subsidiary,  C.  J.  E  senpeter  Agency. 
Inc.,  Walker,  Minnes  3ta,  in  general 
insurance  agency  acl  ivities  in  a  place 
with  a  population  no  exceeding  5.000, 
pursuant  to  section  4  c)(8)(C)(I)  of  the 
Act.  These  activities  would  be 
r  onducted  in  Cass  C  >unty  and  the 
oastem  one-third  of  lubbard  County  in 
Minnesota. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29052  Filed  12-6-85;  8:45  am] 
BHJJNG  COOE  MtO-01-M 


FEDERAL  TRADE  COMMISSION 

Care  Labeling  Rule;  Information 
Collection  Requirement 

agency:  Federal  Trade  Commission. 

ACTKHC  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  for  clearance  of 
information  collection  requirements 
contained  in  the  Care  Labeling  Rule. 

summary:  The  Commission  is  seeking 
OMB  clearance  for  information 
collection  requirements  contained  in  the 
Trade  Regulation  Rule  Concerning  Care 
Labeling  of  Textile  Wearing  Apparel 
and  Certain  Piece  Goods,  as  amended. 
A  3-year  extension  of  the  existing 
clearance,  OMB  Control  No.  3084-0046, 
has  been  requested. 

The  Care  Labeling  Rule,  which 
became  effective  July  3. 1972,  requires 
manufacturers  and  importers  of  textile 
wearing  apparel  to  attach  a  permanent 
label  bearing  care  instructions  that  fully 
inform  the  consumer  how  to  effect 
regular  care  maintenance. 
Manufacturers  and  importers  of  piece 
goods  that  are  used  to  make  wearing 
apparel  must  also  supply  care 
instructions. 

dates:  Comments  on  this  application 
must  be  submitted  on  or  before  January 
8,1986. 

ADDRESS:  Send  comments  to  Mr.  Don 
Arbuckle,  FTC  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3228. 
Washington,  DC  20503.  Copies  of  the 
application  may  be  obtained  from  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  S.  White,  Assistant  General 
Counsel,  Federal  Trade  Commission, 
Washington,  DC  20580  (202)  523-3776. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
(FR  Doc.  85-29043  Filed  12-8-«5:  8:45  am] 

MLUNO  COOE  S7$0-«1-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Additions  to  Senior  Executive  Service; 
Performance  Review  Board 
Memt)er8tiip  . 

Title  5,  U.S.C.  4314(c)(4),  of  the  Civil 
Service  Reform  Act  of  1978,  Pub.  L.  95- 
484,  requires  that  the  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Register. 

On  November  7, 1985,  the  Department 
of  Health  and  Human  Services  PRB 
membership  was  published  in  the 
Federal  Register.  The  following 
members  are  hereby  added  to  that 
membership: 
John  C.  Berry 
Ruth  L  Kirschstein 

For  further  information  contact: 
Nancy  W.  Dalton  (202)  428-2753. 

Dated:  Effective  December  2, 1985. 
Thomas  S.  McFee, 
Assistant  Secretary  for  Personnel 
Administration. 
[FR  Doc.  85-29089  Filed  12-6-65:  8:45  am] 

BILLINO  COOE  41S(H>4-M 


Food  and  Drug  Administration 

[  Docket  No.  85M-05041 

Cardiac  Pacemakers,  Inc.;  Premarlcet 
Approval  of  ttie  Automatic  Implantable 
Cardioverter  Defibrillator  (AICD) 
System 

Correction 

In  FR  Doc.  85-27127,  beginning  on        j 
page  47276  in  the  issue  of  Friday, 
November  15, 1985,  make  the  following 
correction: 

On  page  47277,  in  the  first  column,  the 
fourth  line  of  the  last  paragraph  should 
read  "U.S.C.  360e(d),  3eOj(h)))  and 
under". 

BILUNO  COOE  1S0S-01-M 


[Docket  No.  85F-0519] 

BASF  Aktiengesellscttaft;  HKng  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  anouncing  that 
BASF  Aktiengesellschaft  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  butanediol  formal  as  a 
reactant  to  form  polyoxymethylene 
copolymer,  and  by  adding  melamine- 
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formaldehyde  resin  and  nyloa  68/6  to 
the  list  of  stabilizers  for  use  in    " 
polyoxymethylene  copolymer  intended 
for  use  in  contact  with  food. 

FOM  FUftTNCR  INFOMMTtON  COflTACT: 
Rudolph  Harris,  Center  for  Pood  Safety 
and  Apptied  Nutrition  (HFF-d35),  Food 
and  £)rug  Administration,  200  C  St.  SW.. 
Washington,  DC  2Q204.  202-472-S69a 
suppiEMonrAfiv  infoiimation:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  583883)  has  been  filed  by 
BASF  Aktiengesellschaft,  c/o  Badisdie 
Corp.,  P.O.  Box  405,  Bridgeport  NJ 
08014.  proposing  that  \  177.2470 
Polyoxymethylene  copolymer  (21  CFR 
177.2470)  be  amended  to  provide  for  the 
safe  use  of  butanediol  formal  monomer 
as  a  reactant  to  form  polyoxymethylene 
copolymer,  and  to  add  melamine- 
formaldehyde  resin  and  nylon  66/6  to 
the  list  of  permitted  stabilizers  for 
polyoxymethylene  copolymer  intended 
for  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
Finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Regisjer  in  accordance  with  21 
CFR  25.40fc),  as  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636). 

Dated:  November  29, 1985 
Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  85-29049  Filed  12-6-85;  8:45  am] 
Btumo  cooe  4i<o-oi-« 


CDocfcel  No.  S5F-0S18) 

The  Dow  Chemical  Co.;  Filing  of  Food 
Addttlve  Petition 

AQI NOV:  Food  and  Drug  Administration. 
action:  Notice. 

•MNMAiiv:  The  Food  and  Drug 
Administration  (FDA)  is  enouncing  that 
The  Dow  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ethylene-acrylic  acid 
copolymers,  containing  up  to  25  weight 
percent  of  acrylic  acid,  in  contact  with 
food. 

FON  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Pood  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204. 202-472- 
5690.  .... 


SUPPLBMDfTARV  OtFORMATIOM:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(S),  72  Stat  1786  (21 
U.S.C  348(b)(5i)).  notice  is  given  that  a 
petition  (FAP  5B3877)  has  been  filed  by 
The  Dow  Chemical  Co.,  Midland.  MI 
48674,  proposing  that 
S  177.1310  Ethylene-acrylic  acid 
copolymers  (21  CFR  177.1310)  be 
amended  to  provide  for  the  safe  use  of 
ethylene-acrylic  copolymers,  containing 
up  to  25  weight  percent  of  acrylic  acid, 
in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  thie 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  %vill  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c),  as  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636). 

Dated:  November  26. 1965 
Sanford  A.  Miller. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc  85-29057  Filed  12-6-85;  8:45  am] 
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[Docket  Na  85F-05171 

Minnesota  Mining  and  Manufacturing 
Co;  FHing  of  Food  Additive  Petition 

AOINCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Minnesota  Mining  and 
Manufacturing  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  polymer  reaction 
product  of:  ethanaminium,  N.N.N 
trimethyl  2-[(2-methyl-l-oxo-2^ropenyl)- 
oxy]-,  chloride;  2-propenoic  acid,  2- 
methyl-,  oxiranylmethyl  esten  2- 
propenoic  acid,  2-ethoxyethyl  ester;  and 
2-propenoic  acid, 

2[[(heptadecafluoroctyl)sulfonyl)methyl- 
amino]  ethyl  ester,  as  a  water  and  oil 
repellent  for  paper  and  paperboard. 
FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Center  for  Eood 

Safety  and  Applied  Nutrition  (HFF-335), 

Food  and  Drug  Administration,  200  C  St. 

SW..  Washington,  DC  20204.  202-472- 

5690. 

SUPFLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5B3870)  has  been  filed  by 
Minnesota  Mining  and  Manufacturing 


Co.,  3M  Center.  St.  Paul,  MN  55144, 
proposing  that  1 176.170  Components  of 
paper  and  paperboard  in  contact  witH 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  the  polymer  reaction  product 
of:  ethanaminium.  N.NJ^  trimethyl  2-((2- 
methyl-l-oxo-2-propenyl)-oxy)-, 
chloride;  2-propenoic  acid,  2-methyl-. 
oxiranylmethyl  ester  2-propenoic  acid, 
2-ethoxyetfayl  ester,  and  2-propenoic 
acid, 

2[[(heptadecafluoroctyl)sulfonyl]methyl- 
amino]  ethyl  ester,  as  a  water  and  oil 
repellent  for  paper  and  paperboard. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c),  as  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636). 

Dated:  November  26, 1S85. 
Sanford  A.  MiOer, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  85-29058  Filed  12-6-85;  8:45  am] 
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(Docket  No.  85M-0524] 

Nucleus  Limited;  Premarfcet  Approval 
of  Nucleus  22  Channel  Cochlear 
Implant 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appUcation  by  Nucleus 
Limited,  New  South  Wales,  Australia 
2066,  for  premarket  approval  under  the 
Medical  Device  Amendments  of  1976.  of 
the  Nucleus  22  Channel  Cochlear 
Implant  The  cochlear  implant  will  be 
distributed  by  Cochlear  Corp., 
Englewood,  CO  80112.  After  reviewing 
the  recommendation  of  the  Ear,  Nose, 
and  Throat  Devices  Panel,  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant  of  the 
approval  of  the  appUcation. 
DATE:  Petitions  for  administrative 
review  by  January  8, 1986. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm  4-62  ,  5600  Fishers 
Lane,  Rockville,  MD  20657. 


5Q234 


JMI 


Federal  Registor  /  Vol.  5ft  No.  236  /  Monday.  Decemba'  9.  1985  /  Notices 


moN  contact: 

inter  for  Devices 
jalth  (HFZ-470). 
linistration,  8757 
Spring.  MD  20910. 


FOnnNITMERI 

Man  M.  Kochhar, ' 
and  Radiological  ] 
Food  and  Drug  Ac 
Georgia  Ave.,  Silve 
301-427-7555. 
SUPPLEMENTARY  M^OmiATION:  On 
January  29, 1985,  Ntcleus  Limited,  New 
South  Wales.  Australia  2066.  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  Nucleus  22  Channel 
Cochlear  Implant,  'fhe  Nucleus  22 
Channel  Cochlear  Ihiplant  is  intended  to 
restore  a  level  of  aiiditory  sensation  via 
the  electrical  stimulation  of  the  auditory 
nerve  in  adults  (age  18  years  and  older] 
who  have  postlingiml,  profound 
sensorineural  deafness,  and  who  cannot 
significantly  benefit  from  appropriate 
ampliHcation  by  a  learing  aid.  Implant 
patients  are  able  toj  detect  medium  to 
loud  environmental  sounds  and 

|ch  at  comfortable 
device  provides 
3ch  recognition  with 
ie  acquisition  and 


conversational  s; 
listening  levels.  Th^ 
improvement  in  sp 
lip  reading  (aids  in  I 
improvement  of  speech  reading  skills]. 
For  a  few  patients,  ihe  device  provides 
limited  improvement  in  speech 
recognition  without]  lip  reading  and 
limited  improvement  in  the  recognition 
of  environmental  sounds.  On  October 
la  1985,  the  Ear,  N^se,  and  Throat 
Devices  Panel,  an  FDA  advisory 
committee,  reviewe  1  and  recommended 
approval  of  the  app  ication.  On  October 
31, 1985,  CDRH  app  -oved  the 
application  by  a  let  er  to  the  applicant 
from  the  Director  of  the  Office  of  Device 


Evaluation,  CDRH. 
A  summary  of  th( 
effectiveness  data 
based  its  approval 
Dockets  Managem< 


safety  and 
In  which  CDRH 
on  file  with  the 
t  Branch  (address 


above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  tie  name  of  the 
device  and  the  docltet  number  found  in 
brackets  in  the  heating  of  this 
document. 
A  copy  of  all  approved  labeling  is 


available  for  public 


inspection  at 


CDRH— contact  Man  M.  Kochhar  (HFZ- 
470].  address  above . 

Opportunity  for  Adi  ninistrative  Review 

Section  515(d)(3]  af  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d](3)]  aithorizes  any 
interested  person  to  petition,  under 
section  515(g]  of  th^  act  (21  U.S.C. 
360e(g)],  for  administrative  review  of 
CDRH's  decision  tc  approve  this 
application.  A  petit  oner  may  request 
either  a  formal  heai  ing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  proc^ures  regulations  or 


a  review  of  the  app 


ication  and  of 


CDRH's  action  by  an  independent 
advisory  committee  of  experts.  A 
petition  is  to  be  in  the  form  of  a  petition 
for  reconsideration  under  S  10.33(b]  (21 
CFR  10.33(b]].  A  petitioner  shall  identify 
the  form  of  review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  8, 1986,  file  with  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  and  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d],  520(h],  90  Stat.  554-555.  571  (21 
U.S.C.  380e(d),  3e0j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10]  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  December  2. 1985. 

|ohn  C  Villforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  85-29046  Filed  12-&-85:  8:45  am] 
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[Docket  No.  85F-0S34] 

Ore  and  Chemical  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMAliy:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Springbom  Laboratories,  Inc.,  has 
filed  a  petition  on  behalf  of  Ore  and 
Chemical  Corp.  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  zinc  sulfide 
as  a  colorant  for  polymers  and  as  a 
component  of  a  lubricant  with  incidental 
food  contact  for  food-processing 
machinery. 


FOR  FURTHn  INTOnilATtON  CONTACT: 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  2(004. 202-472-569a 
SUPPLEMSNTAIIV  mRMMATKNC  Under 
the  Federal  P'ood,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  4B3811)  has  been  filed  by. 
Ore  and  Chemical  Corp.,  520  Madison 
Ave.,  New  York,  NY  10022,  proposing  •• 
that  §  178.3297  Colorants  for  polymers 
(21  CFR  17^3297)  and  S  178.3570 
Lubricants  with  incidental  food  contact 
(21  CFR  178.3570)  be  amended  to 
provide  for  the  safe  use  of  zinc  sulfide 
as  a  colorant  for  polymers  and  as  a 
component  of  a  lubricant  with  incidental 
food  contact  for  food-processing 
machinery. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c],  as  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636). 

Dated:  November  29, 1985. 

Sonford  A.  Millar, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  85-29047  Filed  12-6-85;  8:45  am] 
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[Docket  No.  85C-0532) 

Wesley-Jessen;  Filing  of  Color 
Additive  Petition 

agency:  Food  and  Ehiig  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Wesley-Jessen  has  filed  a  petition 
proposing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  iron  oxide,  chromium 
oxide  green,  and  titanium  dioxide  to 
color  contact  lenses. 
for  further  information  contact: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-472-5690. 
supplementary  information:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  706(d)(l],  74  Stat.  402-403  (21 
U.S.C.  376(d)(1)]).  notice  is  given  that  a 
petition  (CAP  5C0193)  has  been  filed  by 
Wesley-Jessen,  37  South  Wabash  Ave., 
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Chicago.  II 60603,  proposing  that  21  CFR 
Part  73  be  amended  to  provide  for  the 
safe  use  of  iron  oxide,  chromium  oxide 
green,  and  titanium  dioxide  to  color 
contact  lenses. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c).  as  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636). 

Dated:  November  29. 1985.  t* 

Sanford  A.  MUler. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  85-29048  Filed  12-6-85;  8:45  am] 

BIUJNO  CODE  4160-01-11 


Public  Health  Service 

Delegation  of  Authority;  Health 
Resources  and  Services 
Administration  .n 

Notice  is  hereby  given  in  furtherance 
of  the  authority  which  was  delegated  by 
the  Assistant  Secretary  for  Health  to  the 
Acting  Administrator,  Health  Resources 
Administration,  on  January  19, 1962,  and 
vested  in  the  Administrator.  Health 
Resources  and  Services  Administration 
(HRSA),  by  the  Reorganization  Order  of 
September  1, 1982,  the  Acting 
Administrator,  HRSA,  has  delegated  the 
following  authorities  under  Title  XVI  of 
the  Public  Health  Service  (PHS)  Act.  as 
amended. 

I.  To  the  Regional  Health  Administrators 
(RHAs) 

A.  The  authority  under  section  1626  to 
provide  technical  assistance  to  entities 
developing  applications  under  section 
1621  and  section  1642. 

B.  The  authority  under  section  1627 
pertaining  to  the  enforcement  of 
assurances.  Decisions  made  by  the 
RHAs,  other  than  dismissals  of 
complaints  without  findings  or  closures 
of  complaints  based  on  resolution  or 
withdrawals,  may  be  appealed  to  the 
Director,  Bureau  of  Health  Maintenance 
Organizations  and  Resources 
Development  (BHMORD). 

C.  The  authority  under  section  1640(a) 
to  make  developmental  grants  under  the 
Area  Health  Services  Development 
Fund  Program. 

These  authorities  may  be  redelegated 
to  officials  within  the  PHS  Regional 
Offices,  without  authority  for  further 
redelegation. 


n.  To  the  Director.  BHMORD 

All  authorities  under  Title  XVI  of  the 
PHS  Act  as  amended,  and  issuance  of 
decisions  resulting  trom  appeals  brought 
about  by  regional  or  State  agency 
assessment  and  complaint  decisions, 
except  for  (1)  those  authorities 
delegated  to  the  RHSs  and  (2)  the 
authority  under  section  1602(f) 
(concerning  loan  default  prevention  and 
protection  of  the  interest  of  the  United 
States  in  the  event  of  default  with 
respect  to  loans  made  or  guaranteed 
under  Tides  VI  and  XVI],  which  are 
retained  by  the  Administrator,  HRSA. 

These  authorities  may  be  redelegated. 
without  authority  for  further 
redelegation.  , 

in.  The  Authority  To  Provide  Technical 
Assistance,  Technical  Materiak  and  the 
Methodologies,  Policies  and  Standards 
Necessary  To  Carry  Out  Section  1627  b 
To  Be  Coordinated  Between  the  RHAs 
and  the  Director.  BHMORD 

This  delegation  supersedes  the 
January  19, 1984  delegation  made  by  the 
Administrator,  HRSA,  to  the  RHAs  and 
the  Director,  BHMQRD. 

Previous  redelegations  of  Tide  XVI 
authorities  made  by  the  RHAs  and  the 
Director,  BHMORD,  may  continue  in 
effect  for  no  more  than. 60  days  from  the 
effective  date  of  this  delegation, 
provided  they  are  consistent  with  this 
delegation. 

This  delegation  becomes  effective 
upon  signature. 

Dated:  November  18. 1985. 
lohn  H.  Kelso. 

Acting  Administrator. 

[FK  Doc.  85-29059  Filed  12-«-85:  8:45  am] 
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Health  Education  Assistance  Loan 
Program;  "Maximum  Interest  Rates  for 
Quarter  Ending  December  31, 1985 
and  Rate  of  Insurance  Premium" 

Section  727  of  die  Public  HealUi 
Service  Act  (42  U.S.C.  294)  audiorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

A.  Section  60.13(a)(4)  of  the  program's 
implementing  regulations  (42  CFR  Part 
60,  previously  45  CFR  Part  126)  provides 
that  the  Secretary  will  announce  the 
interest  rate  in  effect  on  a  quarterly 
basis. 

The  Secretary  announces  that  for  the 
period  ending  December  31, 1985,  three 
interest  rates  ^re  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 


1.  For  loans  made  before  January  27. 
1981,  the  varible  interest  rate  is  10% 
percent.  Using  the  regulatory  formula  (45 
CFR  126.13(a)(2)  and  (3)),  in  effect  prior 
to  January  27. 1981.  the  Secretary  would 
normally  compute  the  variable  rate  for 
this  quarter  by  finding  the  sum  of  the 
fixed  annual  rate  (7  percent)  and  a 
varible  component  calculated  by 
subtracting  3.50  percent  from  the 
average  bond  equivalent  rate  of  91 -day 
U.S.  Treasury  bills  for  the  preceding 
calendar  quarter  (7.34  percent],  and 
rounding  the  result  (10.84  percent) 
upward  to  the  nearest  %  percent  (10% 
percent).  However,  the  regulatory 
formula  also  provides  that  the  annual 
rate  of  the  varible  interest  rate  for  a  3- 
month  period  shall  be  reduced  to  the 
highest  one-eighth  of  1  percent  which 
would  result  in  an  average  annual  rate 
not  in  excess  of  12  percent  for  the  12- 
month  period  concluded  by  those  3 
months.  Because  the  average  rate  of  the 
4  quarters  ending  December  31, 1985  is 
not  in  excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  varible 
interest  at  the  annual  rate  was  as 
follows:  11%  percent  for  the  quarter 
ending  March  31, 1984;  12  percent  for  the 
quarter  ending  June  30, 1985;  and  11% 
percent  for  the  quarter  ending 
September  30, 1985. 

2.  For  fixed  rate  loans  execated  during 
the  period  of  October  1, 1985  through 
October  21, 1985,  and  for  variable  rate 
loans  executed  after  January  27, 1981 
through  October  21, 1985,  the  interest 
rate  is  10%  percent.  Using  the  regulatory 
formula  (42  CFR  60.13(a)(3))  in  effect 
since  January  27, 1981,  the  Secretary 
computes  the  maximum  interest  rate  at 
the  beginning  of  each  calendar  quarter 
by  determining  the  average  bond 
equivalent  rate  for  the  91 -day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (7.34  percent);  adding  3.50 
percent  (10.84  percent);  and  rounding 
that  figure  to  the  next  higher  one-eighth 
of  1  percent  (10%  percent). 

3.  For  fixed  rate  loans  executed  during 
the  period  of  October  22, 1985  through 
December  31, 1985,  and  for  varible  rate 
loans  executed  on  or  after  October  22, 
1985,  the  interest  rate  is  10%  percent 
The  Health  Professions  Educational 
Assistance  Amendments  of  1985  (Pub.  L 
99-129).  signed  October  22, 1985, 
amended  the  formula  for  calculating  the 
varible  interest  rate  by  changing  3.5 
percent  to  3  percent  Using  the 
regulatory  formula  (45  CFR  128.13(a)(2) 
and  (3)).  in  effect  prior  to  January  27, 
1981  (substituting  the  new  statutory 
change  of  3  percent),  the  Secretary 
computes  the  maximum  interest  rate  at 
the  beginning  of  each  calendar  quarter 
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by  determining  tBe  average  bond 
equivalent  rate  f<|r  the  91-day  VS. 
Treasury  bills  during  the  pieceding 
quarter  (7.34  penjent):  adding  3.0  percent 
(10.34  percent)  ai^d  rounding  that  Hguie 
to  the  next  highe^  one-eighth  of  1 
percent  (10%  perient). 

E  Section  6ai4(b)  of  the  regulations 
provides  that  the  rate  of  the  insurance 
premium  shall  not  exceed  2  percent  per 
year  of  the  loan  principal  and  that  the 
Secretary  will  announce  the  rate  of  the 
insurance  premiupi  on  a  quarterly  basis 
through  a  notice  Published  in  the 
Federal  Register. 

The  Secretary  t  nnounces  'hat  for  the 
period  ending  De<  ember  31, 1985.  the 
rate  of  the  insurai  ice  premium  continues 
to  be  2  percent  p^  year  of  the  loan 
principal  for  loam  i  executed  through  the 
HEAL  program. 

(Catalog  of  Federal  Domes  be  Asais  lance  ^4o. 
13.10a  Health  Edacition  Assistance  Loans) 

Dated:  December  &,  1985. 
loha  H.  Keis^         f 
Acting  Administrator. 
(FR  Doc.  85-29045  Filed  12-&-46;  8:45  amj 
COOE  41M-1S'  I 


DEPAfmiENT  01 :  THE  INTERIOR 
Office  of  tlM  Sccrvtary 


Privacy  Act  of 
New  Systetn  of 


19  ^4— Establtshment  of 
R  Bcords  Notice 


Pursuant  to  the  irovisiona  of  the 
Privacy  Act  of  197 1,  as  amended  (5 
U.S.C  552a),  notic  b  is  hereby  given  that 
the  Department  of]  the  Interior  proposes 
to  establish  a  newnotice  describing  a 
system  of  records  maintained  by  the 
Minerals  Manageiiient  Service  (MMS).  A 
notice  titled  "Prociirement  Management 
Information  Syste»  (PMIS)— Interior, 
MMS-10"  is  published  to  describe 
records  on  individ^ls  who  have 
contracts  with  MM& 

The  records  described  by  the  notice 
do  not  represent  tl^e  creation  of  new 
records  on  such  individuals,  but  pertain 
to  existing  contradt  records  that  were 
formerly  maintains  by  the  U.S, 
Geological  Surveyffor  MMS.  The  new 
notice  is  published  in  its  entirety  below. 

As  required  by  ^ction  3  of  the 
Privacy  Act  of  197t.  as  amended  (5 
U.S.C  552a(o)).  thi  Director,  Office  of 
Management  and  Budget,  the  President 
of  the  Senate,  and  the  Speaker  of  the 
House  of  Representatives  have  been 
notified  of  this  act  on.  5  U.SX. 
552a(e](ll)  require  i  that  the  public  be 


provided  a  30-day 


}eriod  in  which  to 


comment  The  Offi  »  of  Management 
and  Budget  require  s  a  60-day  period  to 
review  such  propo  tals  pursuant  to  its 
Circular  No.  A-1G( .  Therefore,  written 


comments  on  this  proposal  can  be 
addressed  to  the  Department  Privacy 
Act  Officer,  Office  of  the  Secretary 
(PIR).  Room  7357,  Main  Interior  Building. 
U.S.  Department  of  the  Interior, 
Washirqjton,  D.C.  20240.  Comments 
received  on  or  before  February  7, 1986, 
will  be  considered.  The  notice  shall  be 
effective  as  proposed  without  further 
notice  at  the  end  of  the  comment  period, 
unless  comments  are  received  which 
would  require  a  contrary  determination. 

Dated:  November  27, 1985. 
Oscar  W.  Mu«U*r,  )r.. 

Director,  Office  of  Infonaation  Reaoutces 
Management 

lnterk>r/MMS-tO 

SYSTEM  NAME: 

Procurement  Management  Information 
System  (PMIS}-Interior,  MMS-10. 

svsrm  location: 

Department  of  the  Interior,  Minerals 
Management  Service,  Office  of 
Administration,  Procurement  and 
General  Services  Division,  Mail  Stop 
635, 12203  Sunrise  Valley  Drive,  Reston. 
Virginia  22091. 

CATEoomes  of  monr iouals  covered  by  the 
system: 

Individuals  who  have  contracts  with 
the  Minerals  Management  Service.  The 

^    records  contained  in  this  system  which 

vj)ertain  to  individuals  contam 
principally  proprietary  information 
concerning  sole  proprietorship.  TTie 
system  also  contains  records  concerning 
corporations  and  other  business  entities 
that  are  not  subject  to  the  Privacy  Act 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  contract  information,  from 
inception  of  requirement,  through 
contract  award,  contract  administration, 
and  completion  of  the  contract.  Also 
included  are  copies  of  contractor  and 
technical  and  cost  proposals, 
documentation  pertaining  to  the  award, 
contract,  miscellaneous  correspondence, 
and  information  on  debts  owed  by  a 
contractor  as  a  result  of  overpayment, 
default,  disaHowed  costs,  or  other 
contractual  obhgation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

40  U.S.C.  481. 

ROUTMK  USES  OF  RECORDS  MAINTAJNCD  Nt 
THE  SYSTEM,  MCLUOMa  CATtOORSS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  in 
awarding  and  administering  contracts 
through  theff  completion.  Disclosures 
outside  the  Department  of  the  Interior 
may  be  made:  (1)  To  the  U.S. 
Department  of  Justice  or  ia.  a  proceeding 


before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Departm«)t,  or,  when  represented 
by  the  government,  an  employee  of  the 
Diepartment  is  a  party  to  litigation  or 
anticipated  Ktigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determmes     ' 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is  ^ 

compatible  with  the  purpose  for  which 
the  records  were  complied;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license,  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  tfx 
investigating  or  prosecuting  the 
violation  or  for  enforcing  ot 
implementing  the  statute,  rule, 
regulation,  order,  or  license;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inq^uiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  Federal 
Agency  which  has  requested 
information  relevant  or  necessary  to  its 
hiring  or  retention  of  an  employee  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefits;  (5)  to 
Federal,  State,  or  local  Agencies  where 
necessary  to  obtain  information  relevant 
or  necessary  to  the  hiring  or  retention  of 
an  employee  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (6)  to  the  Department  of 
Commerce  for  publication  in  the  -jt 

Commerce  Business  Daily;  (7)  to  the 
General  Services  Administration  for 
entry  into  the  Federal  Procurement  Data 
System. 

DISCLOSURES  TO  CONSUMER  REPORTINO 
AOEMCtES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSIWO,  RCTAIMNa,  AND 
DlSPOSmO  OF  RECORDS  IN  THE  SVSTEMT 

STORAGE: 

Maintained  in  manual  and 
computerized  form. 

RETRICVAaiUTV: 

By  name  of  individual  confractor  and 
by  contract  number. 

safeguards: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFB  2.51  for 

computer  and  manual  records. 


BEST  COPY  AVAILABLE 
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KCTCimON  AND  OlSPOtAL: 

Retained  and  disposed  of  according  to 
General  Records  Schedule  No.  3,  Item 
No.  4. 

SYSTEM  MANAGER  AND  AOORESS: 

Chief,  Procurement  and  General 
Services  Division,  Mail  Stop  635. 
Minerals  Management  Service,  12203 
Sunrise  Valley  Drive,  Reston,  Virginia 
22091. 

NOTinCATION  PROCEOURE: 

Inquiries  regarding  the  existence  of  a 
record  should  be  addressed  to  the 
System  Manager.  A  written  signed 
request  stating  that  the  individual  seeks 
information  concerning  his/her  records 
is  required.  (43  CFR  2.60) 

RECORO  ACCESS  PROCEDURES: 

Requests  for  access  shall  be 
addressed  to  the  System  Manager, 
signed  by  the  requester  and  meet  the 
content  requirements  of  43  CFR  2.63. 

CONTESnNQ  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
meet  the  requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Information  comes  from  the  individual 
contractors. 

[FR  Doc.  85-29060  Filed  12-6-85;  8:45  am] 

BtLUNO  CODE  431<MiR-M 


Bureau  of  Land  Management 

Availat>ility  of  ttie  Record  of  Decision/ 
Rangeland  Program  Summary  for  the 
Coast/Valley  Resource  IManagement 
Plan,  Balcersfield  District,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Notice  is  hereby  given  of  the 
availability  of  the  Record  of  Decision/ 
Rangeland  Program  Summary  for 
517,000  acres  of  BLM-administered 
pubhc  land  within  the  Coast/Valley 
Planning  Area,  encompassing  western 
Ken\,  Kings,  San  Luis  Obispo,  Santa 
Barbara,  western  Tulare,  and  Ventura 
counties  in  California. 

SUPPLEMENTARY  INFORMATION:  The 

Record  of  Decision  includes  the 
Resource  Management  Plan  (RMP)  land 
use  decisions  which  will  guide  future 
management  actions  for  public  land  in 
the  Coast/Valley  Planning  Area  of  the 
Caliente  Resource  Area.  Decisions 
presented  in  the  document  are  the 
culmination  of  several  years  of  intensive 
resource  inventory,  evaluation,  public 
involvement,  planning  and 
environmental  impact  statement  efforts. 


Area  of  Critical  Environmental 
Concern:  Included  in  these  decisions  is 
the  designation  of  four  Areas  of  Critical 
Environmental  Concern  (ACEC):  (A) 
Elkhom  Plain;  (B)  Goose  Lake:  (C)  Point 
Sal;  and  (D)  Soda  Lake. 

(A)  Elkhora  Plain  ACEC  (approximately 
9.190  acres  of  public  land) 

ML  Diablo  Meridian 

T.  31 S.,  R.  21E. 
Sec  7.  NEy4; 
Sec.  8,  All: 
Sec.  17  NV^  SWV^' 

Sec.  la!  NV4NEy4.  SEV4NEy4,  NEy4SEV4: 
Sec  21,  EV^; 
Sec  22,  SWy4: 

Sec  35,  NV4; 
T.  32S..  R.  22E.,  Sec  7.  W%NEy4.  SEy4NEy4. 
Lot  1,  SV^  Lot  2,  Lots  6,  7.  &  9.  SEy4: 
Sec.  17,  All; 
Sec  18,  AIL- 

Sec.  19.  NEy4NEy4.  Lots  1, 2. 3, 4; 
Sec.  20,  EV4NEy4,  WV4; 
Sec  26,  All; 
Sec  27,  SV4NEy4,  S^; 
Sec  28.  WV4NEy4,  SEy4NEy4.  SV4NWy4. 

swy4,  SEy4: 

Sec  29.  NEy4.  NV4NWy4,  SEV4NWy4. 

NEy4Swy4,  NV4SEy4,  SEy4SEy4: 

Sec  33,  NV4,  N%SEy4; 

Sec  34.  All: 

Sec  35,  W%. 

Management  of  this  ACEC  will  be 
directed  toward  enhancement  of  rare, 
threatened,  and  endangered  species 
(e.g.,  San  Joaquin  kit  fox,  blunt-nosed 
leopard  lizard,  California  condor,  and 
giant  kangeux)o  rat). 
.  Management  as  an  ACEC  will  include 
the  following: 

1.  Limit  off-road  vehicle  (ORV)  use  to 
existing  roads,  ways,  and  trails; 

2.  Modified  fire  suppression  plan  for 
the  public  land; 

3.  Reestablishment  of  the  native 
vegetation; 

4.  Study  of  impacts  to  habitat  as  a 
result  of  livestock  grazing; 

5.  Establishment  of  intensive 
vegetation  transects; 

6.  Continue  managing  as  open  to 
scientific  study. 

(B)  Goose  Lake  ACEC 

T.  27S.,  R.  22E..  Sec.  14,  NEy4NEy4  Mt. 
Diablo  Meridian  (40  acres  of  public 
land). 

Management  of  the  ACEC  will  be 
directed  towards  protecting  the  existing 
resource  values  at  current  levels. 
Management  as  an  ACEC  will  include 
the  following: 

1.  Maintenance  of  an  existing  fence 
around  entire  area; 

2.  InteriH«tive  signing  for  public 
information  purposes; 

3.  Approval  of  any  surface  disturbing 
activity  within  the  ACEC  will  be  at  the 
discretion  of  the  authorized  officer. 


4.  Limit  ORV  use  to  existing  roads, 
ways,  and  trails  only. 

(C)  Point  Sal  ACEC 

T.  \m.,  R.  36W.,  Sec.  34  (all  public 
land  within)  San  Bernardino  Meridian 
(approximately  SO  acres  of  public  land). 

Management  of  the  ACEC  will  be 
directed  at  maintaining  the  existing 
resource  values  at  current  levels. 
Management  as  an  ACEC  will  include 
the  following: 

1.  Allow  mineral  leasing  and  mineral 
material  exploration  permits  with  no 
surface  occupancy; 

2.  Segregate  area  from  the  operation 
of  the  mining  laws; 

3.  Close  area  to  ORV  use; 

4.  Close  area  from  entry/ 
appropriation  and  leasing  for  realty 
actions  only; 

5.  Continue  managing  as  open  to 
scientiHc  study. 

(D)  Soda  Lake  ACEC  (approximately 
2,970  acres  of  public  land) 

ML  Diablo  Meridian 

T.  31S..  R.  19E., 

Sec  1,  WV4SWy4..SEy4SWy4; 

Sec  2,  WV4  Lot  2  of  NEy4.  Lot  1  of  NEy4, 
Lot  1  and  2  of  NWy4.  NEy4SWy4.  SEy4: 

Sec  11.  N^4r4Ey4.  SEy4NfEy4.  E\4SEy4: 

Secl2.W%.  SEy4; 

Sec  13.  All; 

Sec  14.  ^fEy4NEy4. 
T.  31 S..  R.  20E.. 

Sec.  17.  W%SWV4: 

Sec  18,  All; 

Sec  19,  NViNEy4.  SEy4NEy4.  NV^  Ut  1  of 
NWy4.  NV4  Lot  2  of  NWy4: 

Sec  20,  WMiN'Wy4. 

Management  of  the  ACEC  will  be 
directed  at  maintaining  the  existing 
resource  values  at  current  levels. 
Management  as  an  ACEC  will  include 
the  following: 

1.  Allow  mineral  leasing  and  mineral 
material  exploration  permits  with  no 
surface  occupancy; 

2.  Segregate  area  from  the  operation 
of  the  mining  laws; 

3.  Limit  ORV  use  to  existing  roads, 
ways,  and  trails  only; 

4.  Withdraw  area  from  entry/ 
appropriation  and  leasing  for  realty 
actions  only; 

5.  No  authorization  of  livestock 
grazing. 

Rangeland  Program  Summary:  The 
rangeland  management  decisions 
covered  in  the  land  use  plan  include 
forage  allocation  and  season  of  use  by 
allotment  for  livestock.  These  decisions, 
including  forage  utilization  standards 
and  proposed  grazing  systems,  are 
described  in  the  Rangeland  Program 
Summary  attached  as  an  appendix  to 
the  document. 
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Record  of  Decisidn:  The  management 
decisions  in  the  Coast/Valley  Resource 
Mcinagement  Plan  are  now  in  effect.  The 
plan  will  be  monitoted  on  a  regular 
basis  to  assess  its  effectiveness  and 
continued  applicability.  Any  amendment 
to  the  plan  that  may)  occur  will  be  based 
on  the  information  qbtained  ftiun 
monitoring  the  plan]  The  public  will  be 
given  many  opportuhities  for 
participation  in  any  significant 
amendment. 

Copies  of  the  Reclrd  of  Decision/ 
Rangeland  Program  Bummary  are 
available  for  review^  at  the  following 
BLM  offices  and  libnaries: 

U.S.  Bureau  of  Lai)d  Management, 
Caliente  Resource  Area,  520  Butte 
Street  Bakersfield,  tA,  93305,  (805)  861- 
4236. 

U.S.  Bureau  of  Land  Management, 
Bakersfield  District  Qffice,  800  Truxtun 
Avenue,  Room  311.  bakersfield,  CA, 
93301,  (805)  861-4191 . 

Avenal  Branch  Lil  rary,  501  E.  Kings, 
Avenal.  CA,  93204.  (,  'J09]  386-5741. 

Foster  E.  P.  Librar  '.  651  E.  Main. 
Ventura,  CA,  93001,  805)  648-2715. 

San  Luis  Obispo  C  aunty  Library,  888 
Morro,  San  Luis  Obii  po.  CA,  93401,  (805) 

Santa  Barbara  Cer  tral  Branch  Library, 
1021  E.  Anacapa,  Sai  ita  Barbara,  CA, 
93101,(805)962-7653 

Visalia  County  Lib  rary,  200  W.  Oak 
Street,  Visalia.  CA.  i  3291.  (209)  733- 
8440. 

DATES:  Individuals  o  •  other  interested 
groups  not  schedulec  to  receive 
allotment  specific  gri  izing  decisions  may 
protest  specific  porti  ms  of  the 
Rangeland  Program  Summary  to  the 
Caliente  Resource  A^ea  Manager  within 
15  days  of  pubhcation  of  this  notice 
(December  9. 1985).  I  no  protest  is 
received  within  this  ( ime  frame,  the 
proposed  decision  w  11  become  final 
without  further  notic ;.  If  a  protest  is 
received,  the  points  ( f  the  protest  will 
be  considered  by  the  Area  Manager  and 
a  final  decision  issuejd. 

A  period  of  30  day*  after  receipt  of  the 
final  decision  is  prov  ded  for  filing  an 
appeal  with  the  Area  Manager  for  the 
purpose  of  a  hearing  before  an 
administrative  law  judge. 

FOR  FURTHER  INFORIMTtON  CONTACT: 

Glenn  Carperter,  Area  Manager,  Bureau 
of  Land  Management  Caliente  Respurce 
Area,  520  Butte  Street,  Bakersfield, 
California,  93305.  (80  i)  861-4236 

Dated:  November  28,  |985, 
Robert  D.  Rheiner.  Jr.. 
District  Af onager. 
[FR  Doc.  85-28789  FiIedjl2-6-85;  8:45  am) 

MUJNQ  COOC  4310-40-M 


[AA-8096-t,  AA-80M-3] 

Alaska  Nativs  Claims  Selsctien; 
Cfiugach  Natives,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIC)  to  Chugach  Natives, 
Inc.  (now  known  as  Chugach  Alaska 
Corporation),  notice  of  which  was 
published  in  the  Federal  Register  August 
10, 1981,  on  pages  40586  and  40587,  is 
modified  by  amending  an  easement. 

A  notice  of  the  modified  DIC  wiU  be 
published  once  a  week,  for  fotir  (4) 
consecutive  weeks,  in  the  CORDOVA 
TIMES.  Copies  of  the  modified  DIC  may 
be  obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  January  8. 1986 
to  file  an  appeal  on  the  issue  in  the 
modified  DIC.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  ft-om  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  fileid  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal 
may  be  obtained.  Parties  who  do  not  file 
an  appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  August  10. 
1981,  is  final. 
|oe  |.  Labay, 

Section  Chief.  Branch  ofANCSA 

Adjudication. 

(FR  Doc.  85-29140  Filed  12-6-65;  8:45  am] 

BILUNQ  COOC  431l>-JA-«i 


Bureau  of  Reclamation 

Intent  to  Contract  for  Hydropower 
Development  on  the  Uncompahgre 
Valley  Reclamation  Project,  CO 

summary:  1.  The  existing  Uncompahgre 
Valley  Project  (originally  called 
Gunnison  Project)  was  authorized  by  the 
Secretary  of  the  Interior  on  March  14, 
1903,  under  the  provisions  of  the  1902 
Reclamation  Act.  Rehabilitation  and 
construction  work  including  Taylor  Park 
Dam  was  later  approved  by  the 
President  Repayment  operation  and 
maintenance  of  the  project  is  the 
responsibility  of  the  Uncompahgre 
Valley  Water  Users'  Association 
(Association). 


2.  Hydropower  development  was 
authorized  by  the  Act  of  June  22, 1938, 
52  Stat  941,  which  states: 

"Whenever  a  development  of  power  is 
necessary  for  the  irrigation  of  lands 
under  the  Uncompahgre  Valley 
Reclamation  Project.  Colorado,  or  an 
opportimity  is  a^rded  for  the 
development  of  power  under  said 
project  the  Secretary  of  the  Interior  is 
authorized  to  enter  into  a  contract  for  a 
period  not  exceeding  forty  years  for  the 
sale  or  development  of  any  surplus 
power.  The  provisions  of  such  contract 
shall  be  such  as  the  said  Secretary  may 
deem  to  be  equitable:  Provided,  lliat  no 
such  contract  shall  be  made  without  the 
approval  of  the  Uncompahgre  Valley 
Water  Users'  Association,  which,  prior 
to  any  development  of  power  on  said 
project  shall  be  required  to  contract 
with  the  United  States  to  repay  the  cost 
thereof,  on  such  terms  and  conditions 
and  with  such  provisions  for  the 
disposal  of  the  annual  net  power  profits 
as  the  said  Secretary  may  deem  to  be 
equitable,  and  with  or  without  interest 
on  the  construction  cost  as  the  said 
Secretary  may  determine:  And  provided 
further.  That  if  the  said  association  is 
not  required  to  pay  interest  on  the 
construction  cost  of  the  powerplant  and 
power  system,  the  net  earnings  of  the 
powerplant  and  system,  after  the 
association  shall  have  paid  the  full  cost 
thereof,  and  its  project  construction 
charge  indebtedness  to  the  United 
States  shall  be  payable  into  the 
Reclamation  fund,  unless  Congress  shall 
hereafter  otherwise  direct." 

3.  Pursuant  to  the  provisions  of  the 
above-mentioned  Act  of  June  22, 1938. 
no  contract  shall  be  executed  by  the 
Secretary  of  the  Interior  without  the 
approval  of  the  Association.  By  letter 
dated  June  24, 1985,  the  Association 
submitted  a  proposal  to  Reclamation 
wherein  the  Association  and  Montrose    ' 
Partners  (a  limited  partnership)  have 
proposed  to  finance  and  develop 
hydropower  on  the  Uncompahgre  Valley 
ftoject  pursuant  to  the  provisions  of  the 
Act  of  June  22, 193a  Reclamation  is 
considering  the  proposal  offered  by  the 
Association  and  is  willing  to  consider 
other  proposals  for  the  development  of     ' 
hydropower  on  the  project  prior  to 
entering  into  any  contract  for  such 
development. 

4.  Any  party  interested  in  submitting  a 
proposal  should  submit  it  to:  Mr.  Clifford 
I.  Barrett  Regional  Director,  Upper 
Colorado  Region.  Bureau  of 
Reclamation,  P.O.  Box  11568,  Salt  Lake 
City,  Utah  84147.  All  proposals  must  be 
received  within  30  days  from  the  date  of 
this  notice.  Seven  copies  of  the  proposal 
should  be  included  with  the  submittal. 
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All  proposals  should  explain  in  as 
precise  detail  as  is  practicable  how  the 
hydropower  resource  would  be 
developed  on  the  Uncompahgre  Project. 
Factors  which  the  proposal  should 
consider  and  address  include  but  are  not 
limited  to  the  following: 

a.  Title  to  the  rights  of  way  and  to  the 
facilities  must  be  vested  in  the  United 
States. 

b.  Qualifications  of  the  party, 
subcontractors,  and  key  personnel. 
Include  any  significant  experience  in 
similar  development  activities. 

c.  A  management  plan  of  such 
activities  as  planning.  National 
Environmental  Policy  Act  {NEPA) 
compliance,  design,  construction, 
operation,  and  maintenance.  Prepare 
schedules  of  these  activities  as  is 
applicable.  Describe  what  studies  are 
necessary  to  accomplish  the 
hydropower  development  and  how  the 
studies  would  be  implemented. 

d.  Provide  locations  and  describe 
principal  structures  and  other  important 
features  of  the  project  including  roads 
and  transmission  lines.  Estimate 
capacity  of  the  power  facilities  and 
average  annual  energy  output  to  be 
generated  by  the  project. 

e.  Concepts  for  power  sales  and 
contractual  arrangements,  utilization  of 
the  power,  involved  parties,  the 
proposed  approach  to  wheeling  if 
required,  and  any  cost  associated 
therewith. 

f.  Acquiring  title  to  or  the  right  to 
occupy  and  use  lands  necessary  for 
project  development. 

g.  Water  rights  applicable  to  the 
proper  operation  of  the  proposed  project 
and  how  these  rights  will  be  acquired  or 
perfected. 

h.  Proposed  operation  of  the  project 
during  times  of  low,  normal,  and  flood 
flows,  and  any  anticipated  impacts  on 
the  Reclamation  project  and  the 
Gunnison  and  Uncompahgre  River 
systems.  Explain  studies  necessary  to 
adequately  deflne  the  impacts  and  the 
approach  for  determining  corrective 
measures.  Explain  to  the  extent  possible 
any  proposed  use  of  the  project  for 
conservation  and  utilization  in  the 
public  interest  of  the  available  water 
resources. 

i.  To  the  extent  practicable,  describe 
any  significant  environmental  issues 
and  the  approach  for  gathering  data  and 
handling  the  environmental  issues.  The 
Bureau  of  Reclamation  would  be  the 
lead  Federal  agency  for  NEPA 
compliance. 

j.  Financial  ability  to  fund  all  studies 
necessary  for  compliance  of  NEPA  and 
to  fully  develop  the  project  together  with 
a  statement  of  explanation  of  the 
proposed  method  of  financing  the 


project.  Include  cost  estimates  for  all 
aspects  of  the  project.  Describe  and 
illustrate  project  financing  and 
repayment  Provide  an  economic 
analysis  that  includes  all  development 
costs;  annual  expenses  for  power 
production,  including  a  share  of  the 
Association's  annual  expenses  for 
rehabilitation,  betterment,  operation, 
maintenance,  and  replacement  of  water 
delivery  facilities;  return  on  the 
investment  to  the  party;  and  monies 
available  to  the  United  States. 

k.  Monies  received  by  the  United 
States  will  be  used  for  such  purposes  as 
directed  by  Federal  Reclamation  law. 

5.  All  proposals  will  be  reviewed  and 
evaluated  on  the  basis  of  the  following 
criteria: 

a.  Extent  to  which  the  above  factors 
have  been  addressed. 

b.  Optimization  of  the  hydropower 
resource. 

c.  Reasonableness  of  return  on 
investment  to  the  party,  and  monies 
available  to  the  United  States. 

d.  Integration  of  hydroelectric 
development  with  existing  irrigation 
project  facilities  and  operation;  i.e., 
anticipated  impacts  on  the  Reclamation 
project  and  the  Gunnison  and 
Uncompahgre  River  systems. 

6.  All  project  study  and  development 
costs,  inclining  advance  of  monies  to 
Reclamation  for  funding  of  activities 
associated  with  environmental 
compliance,  will  be  at  the  expense  of  the 
party  selected  to  finance  the  studies  and 
to  develop  the  project.  Project 
development  will  proceed  only  if  the 
results  of  the  studies  are  favorable. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ml.  Arlo  H  Allen,  Regional  Supervisor 
of  Power,  Upper  Colorado  Region. 
Bureau  of  Reclamation,  P.O.  Box  11568, 
Salt  Lake  City.  Utah  84147,  (801)  524- 
5299. 

Djited;  December  4, 1985. 
Richard  Atwater, 
Acting  Commissioner. 

|I-R  Doc.  85-29143  Filed  12-6-85;  &45  am] 

BILLING  CODE  4310-09-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

Direct  Mail  of  Applications  and 
Petitions  to  the  Regional  Adjudication 
Center  in  St.  Albans,  VT 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  Direct  Mail  Initiative. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Loretta 

Shogren.  Dlhector,  Policy  Directives 

and  Instructions,  425  I  Street,  NW.. 

Washington,  DC  20536.  Telephone: 

202-633-3048. 
For  Specific  Information:  Lloyd 
.  Sutherland,  Immigration  Examiner, 

Immigration  and  Naturalization 

Service,  425  I  Street,  NW.. 

Washington.  DC  20536,  Telephone: 

(202)  633-3946. 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
has  four  regional  adjudication  centers 
(RACs).  These  centers  have  been 
adjudicating  various  petitions  and 
applications  in  t"he  name  of  district 
directors.  However,  on  October  15, 1985, 
Title  8  of  the  Code  of  Federal 
Regulations  was  amended  to  give 
signature  authority  to  the  directors  of 
the  four  RACs  (8  CFR  103.1). 
Consequently,  it  now  appears  to  be 
more  efficient  to  file  petitions  and 
applications  directly  with  the  RACs 
rather  than  file  at  the  districts  and  send 
(remote)  these  cases  to  the  RACs.  It 
generally  takes  ten  (10)  days  for  districts 
to  receipt  the  applications  or  petitions 
and  forward  them  on  to  the  RACs. 
Direct  mail  will  eliminate  this  ten  day 
wait  and  provide  faster  service  for  all 
petitioner's.  Direct  mail  of  petitions  to 
RACs  will  also  allow  districts  to  devote 
more  resources  to  adjustment  of  status 
cases,  and  applications  for  asylum  or 
naturalization. 

In  order  to  gather  data  on  the 
feasibility  of  direct  mail  to  RACs,  a  test 
program  has  been  devised  involving  the 
districts  of  New  York,  Washington,  D.C. 
and  the  Regional  Adjudication  Center  in 
St.  Albans,  Vt. 

The  following  three  petitions  or 
applications  will  be  filed  by  mail  at  the 
St.  Albans  Regional  Adjudication  Center 
beginning  January  6, 1986.  These  cases 
would  ordinarily  be  filed  either  at  the 
New  York  or  Washington,  DC  district. 
I-129B— Temporary  Worker  Petition 
1-506 — Application  to  Change 

Nonimmigrants  Status  (When 

changing  to  H  or  L) 
1-539 — Application  for  Extension  of  Stay 

(When  filed  with  an  I-129B  petition] 

This  direct  mail  test  will  continue 
until  June  30, 1988.  The  correct  mailing 
address  of  the  RAC  is: 

Eastern  Adjudication  Center,  P.O.  Box 

1270,  St.  Albans.  Vt.  05478 

This  notice  constitutes  authority  for 
regional  adjudication  center  directors  to 
accept  fees  and  to  process  these  cases. 
Petitioners  will  be  notified  of  the  results 
of  this  test  and  any  sdjustments  in  filing 
procedures.  All  available  experience 
indicates  this  direct  mail  initiative  will 
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benefit  petitioners 
service  and  allowi^ 
initially  with  the 
rather  than  having 
a  second  location 

Dated:  December  4 
Richard  E.  Norton, 

Associate  Commissidrier, 
Immigration  and  Natifralization 
(FR  Doc  85-29095 
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NATIONAL  TRAN$PORTATION 
SAFETY  BOARD 

Avaiiabmty  of  Ref^^s 

Reports  Issued 

Railroad  Accident  Report — Vinyl 


Chloride  Monomer 
Railroad  Tank  Car 


Release  from  a 
and  Fire,  Formosa 


Plastics  Corpora tidn  Plant,  Baton  Rouge, 
Louisiana,  July  30,  l983  (NTSB/RAR-85/ 
08)  (NTIS  Order  Nd.  PB85-916308). 

Railroad  Accidem  Report — Rear  End 
Collision  of  Two  Chicago  Transit 
Authority  Trains  fiear  The  Montrose 
Avenue  Station,  Cqicago,  Illinois, 
August  17. 1984  (NtSB/RAR-85/11) 
(NTIS  Order  No.  P185-916311). 

Railroad/Highwpy  Accident  Report — 
Grade  Crossing  Collision  of  a  Florida 
East  Coast  Railway  Company  Freight 
Train  and  an  Indian  River  Academy 
Schoolbus,  Port  St.  Lucie,  Florida, 
September  27, 1984  (NTSB/RHR-«5/01) 
(NTIS  Order  No.  P^85-917007). 

Highway  Accid^t  Report — Fatigue- 
Related  Commercial  Vehicle  Accidents: 
Cheyenne,  Wyomii  ig,  July  18, 1984,  and 
Junction  City,  Arks  nsas,  October  19, 
1984  (NTSB/HAR- 15/04)  (NTIS  Order 
No.  PB85-916205). 

Pipeline  Accider.  t  Report — ^Arizona 
Public  Service  Con  pany  Natural  Gas 
Explosion  and  Fire  Phoenix,  Arizona, 
September  25. 1984  (NTSB/PAR-85/Ol) 
NTIS  Order  No.  PB  B5-916501). 

Hazardous  Mate  rials  Special 
Investigation  Repo  rt — Release  of  Oleum 
During  Wreckage-Clearing  Following 
Derailment  of  Seatjoard  Railroad  Train 
Extra  8294  North.  Clay,  Kentucky. 
February  5, 1984  (IfrSB/SIR-85/Ol) 
(NTIS  Order  No.  PB85-917004). 

Marine  Accident  Report — Loss  of  the 
U.S.  Fishing  Vessel  AMAZING  GRACE 
about  80  Nautical  ifiles  East  of  Cape 
Henlopen,  Delaware,  about  November 
14. 1984  (NTSB/MAR-85/07)  (NTIS 
Order  No.  PB85-91 1407). 


Marine  Accident 


Fire  of  the  U.S.  Paj  senger  Vessel  M/V 
FANTASY  ISLAN]  )ER  in  Charlotte 
Harbor.  Florida,  S«  ptember  8, 1984 
(NTSB/MAR-^/O^)  (NTIS  Order  No. 
PB85-91640g). 


Report — Loss  by 


Marine  Accident/Incident  Summary 
Report — Anaheim  Bay,  California, 
October  28, 1984  (NTSB/MAR-85/Ol/ 
SUM)  (NTIS  Order  No.  PB85-916410). 

Aircraft  Accident  Reports — Brief 
Format,  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  6  of  1983  Accidents 
(NTSB/AAB-85/07)  (NTIS  Order  No. 
PB85-916907). 

Aircraft  Accident  Reports — ^Brief 
Format,  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  7  of  1983  Accidents 
(NTSB/AAB-85/08)  (NTIS  Order  No. 
PB85-916908). 

Aircraft  Accident  Reports — Brief 
Format,  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  8  of  1983  Accidents 
(NTSB/AAB-85/09)  (NTIS  Order  No. 
PB85-916909). 

Aircraft  Accident  Reports — Brief 
Format,  U.S.  Civil  and  Foreign  Aviation. 
Issue  Number  9  of  1983  Accidents 
(NTSB/AAB-85/10)  (NTIS  Order  No. 
PB85-916910). 

Aircraft  Accident  Reports — Brief 
Format,  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  10  of  1983  Accidents 
(NTSB/AAB-85/11)  (NTIS  Order  No. 
PB85-916911). 

Aircraft  Accident  Reports — Brief 
Format,  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  11  of  1983  Accidents 
(NTSB/AAB-65/12)  (NTIS  Order  No. 
PB85-916912). 

Aircraft  Accident  Reports — Brief 
Format,  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  12  of  1983  Accidents 
(NTSB/AAB-85/13)  (NTIS  Order  No. 
PB85-916913). 

Aircraft  Accident  Reports — Brief 
Format,  U.S.  Civil  and  Foreign  Aviation. 
Issue  Number  13  of  1983  Accidents 
(NTSB/AAB-85/14)  (NTIS  Order  No. 
PB85-«16914). 

Aircraft  Accident  Reports — Brief 
Format.  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  14  of  1983  Accidents 
(NTSB/AAB-85/15)  (NTIS  Order  No. 
PB85-9ie915). 

Aircraft  Accident  Reports — Brief 
Format.  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  15  of  1983  Accidents 
(NTSB/AAB-85/16)  (NTIS  Order  No. 
PB85-916916). 

Aircraft  Accident  Reports — Brief 
Format.  U.S.  Civil  and  Foreign  Aviation. 
Issue  Number  16  of  1983  Accidents 
(NTSB/AAB-85/17)  (NTIS  Order  No. 
PB85-916917). 

Aircraft  Accident  Reports — Brief 
Format.  U.S.  Civil  and  Foreign  Aviation. 
Issue  Number  18  of  1983  Accidents 
(NTSB/AAB-85/19)  (NTIS  Order  No. 
PB85-916919). 

Aircraft  Accident  Reports — Brief 
Format.  U.S.  Civil  and  Foreign  Aviation. 
Issue  Number  1  of  1984  Accidents 
(NTSB/AAB-85/20)  (NTIS  Order 
NO.PB85-916920). 


Aircraft  Accident  Reports — Brief 
Format.  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  1  of  1984  Accidents 
(NTSB/AAB-85/21)  (NTIS  Order  No. 
PB85-916921}. 

Briefs  of  U.S.  Air  Carrier  Accidents — 
Calendar  Year  1980  (NTSB/ARC-85/02J 
(NTIS  Order  No.  PB85-224855). 

Briefs  of  U.S.  Air  Carrier  Accidents — 
Calendar  Year  1981  (NTSB/ARC-85/03) 
(NTIS  Order  No.  PB85-224863). 

Reports  may  be  ordered  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161,  for  a  fee  covering  the 
cost  of  printing,  mailing,  handling,  and  ' 
maintenance.  For  information  on  reports 
call  703-487-4650  and  to  order 
subscriptions  to  report  call  703-487- 
4630. 

Ray  Smith, 

Federal  Register  Liaison  Officer. 
December  2, 1985. 
(FR  Doc.  85-29085  Filed  12-6-85;  8:45  am] 

BIIXMO  COOE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guides;  Issuance  and 
Availability  < 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make  . 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  1  of  Regulatory  Guide  Guide 
1.82.  "Water  Sources  for  Long-Term 
Recirculation  Cooling  Following  Loss-of- 
Coolant  Accident,"  is  a  part  of  the  NRC 
staffs  resolution  of  Unresolved  Safety 
Issue  (USI)  A-43,  "Containment 
Emergency  Sump  Performance."  This 
guide  provides  a  method  acceptable  to 
the  staff  for  implementing  the 
Commission's  requirements  with  respect 
to  the  simips  and  pools  that  serve  as 
emergency  water  sources  during  a  loss- 
of-coolant  accident.  The  resolution  of 
USI  A-43  was  noticed  in  the  Federal 
Register  on  November  6. 1985  (50  FR 
46228). 

Comments  and  suggestions  in 
connection  with:  (1)  Items  for  inclusion 
in  guide  currently  being  developed  or  (2) 
improvements  in  all  published  guides 
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are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Regulatory  guides  are  available  for 
inspection  at  tlie  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC.  Copies  of  active  guides 
may  be  purchased  at  the  current 
Government  Printing  Office  price.  A 
subscription  service  for  future  guides  in 
specific  divisions  is  available  through 
the  Government  Printing  Office. 
Information  on  the  subscription  service 
and  current  prices  may  be  obtained  by 
writing  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082. 
Washington.  DC  20013-7082. 

(5  U.S.C.  552(a))  '    ^ 

Dated  at  Silver  Spring,  Maryland  this  2nd 

day  of  December  1985. 
For  the  Nuclear  Regulatory  Commission. 

Robert  B.  Nfinogue, 

Director.  Office  of  Nuclear  Regulatory 

Research. 

(FR  Doc.  85-29141  Filed  12-6-85;  8:45  amj 

BIUMO  COOC  7SWH>1-M 


Adoption  of  Size  Standards       ' 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  adoption  of  size 

standards. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  adopting  size 
standards  that  will  be  appropriate  to  use 
in  determining  which  of  the  NRC's 
licensees  are  small  entities.  Current 
NRC  practice  is  to  review  regulations  in 
accordance  with  the  procedures  set  out 
in  the  Regulatory  Flexibility  Act  of  1980, 
which  requires  all  Federal  agencies  to 
consider  the  impact  of  their  regulations 
on  small  entities.  This  proposal  sets 
forth  the  size  determination  standards 
that  NRC  intends  to  use  to  identil^  more 
accurately  the  regulations  subject  to  the 
regulatory  flexibility  analysis  required 
by  the  Act. 

EFFECTIVE  DATE:  December  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Philips,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Offlce  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  301- 
492-7086  or  Toll  Free  800-368-5642. 
8UPPt.EMENTARY  INFORMATION: 

Background 

On  May  21. 1985,  the  NRC  published  a 
notice  inviting  public  comment  on  its 


proposed  definition  of  small  entities  (50 
FR  20913).  At  that  time,  the  NRC 
proposed  a  single  size  standard  of  $1 
million  which  was  to  be  applied  to  all  of 
the  NRC's  approximately  7J0O0  licensees 
who  hold  over  9,000  licenses.  These 
licenses  permit  the  holders  to  perform 
numerous  activities  involving  the  use  of 
nuclear  material. 

Several  letters  of  comment  were 
received.  The  following  is  a  discussion 
of  the  comments  and  the  NRC  responses 
to  them. 

One  commenter  recommended  that 
the  NRC  survey  its  licensees  to 
determine  the  quantities  of  nuclear 
materials  they  have  in  their  possession 
and  suggested  that  the  NRC  tailor  its 
size  standard  according  to  the  specific 
amounts  which  might  be  possessed  by 
each  licensee. 

For  most  materials  licensees,  no 
specific  amounts  of  material  are 
indicated  in  the  license.  The  NRC  has 
adopted  a  more  flexibile  approach 
which  allows  the  licensees  to  possess 
certain  ranges  of  specified  material  In 
instances  where  the  Ucensee  uses 
devices  containing  various  types  of 
radio-nuclides,  the  NRC  does  not  specify 
a  single  device  the  licensee  must  use, 
but  indicates  a  number  of  devices 
(manufactured  by  various  companies] 
from  which  the  licensee  may  choose. 
Any  deviation  from  these  choices  must 
be  cleared  with  the  NRC  in  the  form  of  a 
license  amendment.  Because  of  the 
flexibility  of  the  NRC  approach  to 
licensing,  it  is  not  possible  to  evaluate 
the  licensee  or  to  design  a  size  standard 
based  on  specific  amounts  of  source, 
special  nuclear,  or  byproduct  material  in 
the  licensee's  possession. 

An  educator  at  a  midwestem  college 
suggested  that  all  undergraduate 
institutions  should  be  considered  small 
entities  because  their  primary  usage  of 
nuclear  material  is  for  teaching 
purposes. 

As  a  routine  practice,  the  NRC  does 
not  charge  fees  to  certain  licensees, 
chief  among  whom  are  educational 
institutions  engaged  in  teaching, 
training,  or  medical  activities,  and 
ranging  in  size  from  small  school 
districts  to  large  universities.  This 
exemption  from  fees  was  extended  to 
educational  institutions  because  it  is  in 
the  public  interest  to  promote  the 
educational  process.  The  exemption 
from  fees,  however,  does  not  relieve 
each  licensee  from  observing  the  rules 
and  regulations  of  the  agency,  which  are 
designed  to  protect  the  public  health 
and  safety  from  any  types  of  hazards 
that  would  be  associated  with  the  use  of 
nuclear  materials.  The  NRC  has 
distinguished  educational  institutions 
from  the  other  materials  licensees  by 


providing  them  with  a  size  standard 
based  upon  number  of  employees  rather 
than  annual  receipts. 

Several  commenters  recommended 
that  the  NRC  create  a  size  standard  that 
is  based  solely  on  receipts  resulting 
from  licensed  activity. 

The  NRC  is  not  able  to  consider  this 
alternative  as  a  size  standard.  Section  3 
of  the  Small  Business  Act  (15  U.S.C  632) 
defines  a  small  business  as  any  concern 
''which  is  independently  owned  and 
operated  and  which  is  not  dominant  in 
its  field  of  operation."  While  this 
definition  does  not  define  "annual 
receipts,"  the  Small  Business 
Administration  Size  Standards  do.  in  13 
CFR  121.2(c)(1),  "annual  receipts'*  are 
defined  as  those  which  include 
"revenues  from  sales  of  products  and 
services,  interest,  rent,  fees, 
commissions  and/or  whatever  sources 
derived."  Thus,  it  is  not  possible  for  tfie 
NRC  to  base  a  size  standard  on  only  one 
component  of  a  licensee's  activities  or  in 
the  case  of  educational  institutions, 
based  on  the  use  of  source,  special 
nuclear,  or  byproduct  material  by  a 
single  department  with  an  institution. 

Several  commenters  expressed  the 
opinion  that  the  NRCs  size  standard  of 
$1  million  is  too  restrictive. 

After  a  careful  analysis  of  the 
comment  letters  and  the  recognition  that 
the  purpose  of  the  Regulatory  Flexibility 
Act  is  to  have  Federal  agencies  placing 
greater  emphasis  on  a  broad  and  liberal 
construction  of  the  term  "small 
business."  the  NRC  has  revised  its  size 
standard  to  include  a  broader  spectrum 
of  NRC  licensees  within  the 
classification  of  a  small  entity. 

Changes  in  NRC  Standard  Definitions 

When  the  NRC  designed  the 
questionnaire  in  1983,  there  were  12 
categories  of  annual  receipts  from  which 
the  licensees  could  choose  the  one 
which  most  closely  approximated  their 
organization's  receipts.  These  categories 
were:  (a)  Less  than  $250,000.  (b) 

$25o,ooo-$5oo.ooo,  (c)  $5oaooo-$75aooa 
(d)  $75aoo&-$i.ooaooo,  (e)  $1,000,000- 

$7,000,000,  (f)  $7,00a000-$13,000.000  (g) 
$13,000,000-$19,000,000,  (h)  $19,000,000- 

$25,ooo,ooa  (i)  $25,ooaooo-$5aooo.ooo  ti) 

$50,000,00O-$75,000,00a  (k)  $75,000,000— 
$100,000,000  and  (1)  More  than 
$100,000,000.  During  the  analysis  of  the 
data  the  NRC  received  in  response  to 
the  questionnaire,  the  SBA  published  its 
final  size  standards  in  which  the  two 
most  frequently  used  size  standards  are 
500  employees  or  $3.5  million  in  aimual 
receipts.  If  the  500-employee  standard 
were  applied  to  all  NRC  licensees,  over 
64  percent  of  the  licensees  would  fall 
below  the  standard.  The  NRC  decided 
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the  SBA's  $3.5  mi 

Therefore,  the 
standard  for  all 
except  for  private 
and  educational  i 
million.  The  NRC 
revision  reflects  a 
and  the  percentagi 


not  to  use  the  500-  employee  standard, 
except  for  educati  }nal  institutions, 
because  it  correla  ed  roughly  to  the  NRC 
annual  receipts  ca  legory  (i)  of  between 
$25  million  and  $5 )  million,  far  above 
the  SBA's  most  fn  quently  used  dollar 
figure  of  $3.5  millii  m.  At  that  time,  and 
because  of  the  annual  receipts 
categories,  the  NR  C  was  not  able  to 
apply  the  $3.5  mill  on  standard  to  its 
licensees.  Therefo  re,  the  NRC  concluded 
that  a  $1  million  see  standard  would  be 
its  most  appropri^e  choice. 

During  the  interjm,  the  NRC  has 
adopted  a  new  fortn  for  applicants  for 
materials  licenses  jto  use.  This  form, 
NRC-313,  requests,  on  a  voluntary  basis; 
four  pieces  of  ecoi|omic  information. 
The  ranges  of  annual  receipts  requested 
on  the  new  form  have  been  prepared  to 
include  a  category]  which  corresponds  to 
ion  size  standard. 
C  is  revising  its  size 
ups  of  licensees, 
ractice  physicians 
titutions,  to  $3.5 
lieves  that  this 
ore  liberal  Figure, 
of  licensees  who  will 
be  considered  sms^ll  entities  under  the 
Regulatory  Flexibility  Act  has  grown 
from  25  percent  to  pearly  35  percent 

The  reason  for  leaving  the  size 
standard  at  $1  mil^on  for  private 
practice  physicians  is  based  on  analysis 
of  the  data  receivqd  from  the  licensees 
who  responded  to  the  questionnaire. 
Almost  90  percent  of  the  responding 
licensees  reported  annual  receipts  of  $1 
million  or  less.  Thus,  the  $1  million 
Hgure  is  considere  1  to  be  a  liberal  size 
standard  to  apply  !o  private  practice 
physicians. 

The  NRC  has  di<  rided  educational 
institutions  into  tv  o  categories:  State/ 
publicly  supported  (by  jurisdictions  of 
over  50.000  popul^ion)  institutions  and 
the  remainder  of  tie  educational 
institution  license*  s.  By  virtue  of  their 
State  or  public  su[  port  by  jurisdictions 
of  over  50,000  popi  ilation.  those 
institutions  are  de  ined  by  the 
Regulatory  Flexibi  ity  Act  of  1980  (5 
U.S.C.  601(4)),  as  li  rge  entities.  For  the 
remainder  of  educ  itional  institutions 
who  are  not  State  jr  publicly  supported, 
the  NRC  has  decided  to  use  a  size 
standard  of  500  en  ployees.  The 
employee  figure  is  believed  to  be  less 
subject  to  change  (han  the  tution  costs 
and  student  admissions.  By  applying 
these  standards,  approximately  one- 
third  ofthe  educat  on  institution 
licensees  will  be  cpnsidered  small 
entities. 

The  NRC  will  us  e  the  figures  stated  in 
this  notice  beginnihg  immediately  in 
conjunction  with  i  s  rulemaking  reviews. 
If.  at  some  future  (  ate,  it  appears  that 
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the  figures  adopted  by  the  NRC  should 
be  revised,  the  NRC  will  reassess  its 
size  standards.  The  NRC  would 
welcome  any  comments  affected 
licensees  might  have  regarding  these 
size  standard  figures.  Comments  may  be 
submitted  to  the  address  found  in  the 
FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  December  1965. 

For  the  Nuclear  Regulatory  Commission. 
William  |.  Dircks, 
Executive  Director  for  Operations. 
jFR  Doc.  85-29142  Filed  12-&-85;  8:45  am)  • 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
ht)m:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington.  DC  20549, 

Revision 

Rule  17f-l{b).  File  No.  270-28. 

Rule  17f-l(c),  File  No.  270-29. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
amendments  to  Rules  17f-l(b)  (17  CFR 
240.17f-l{b))  and  17f-l(c)  (17  CFR 
240.17f-l(c))  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78  et 
seq.),  which  require  reporting 
institutions  to  register  with  the 
Commission  or  its  designee  to 
participate  in  the  Lost  and  Stolen 
Securities  Program  (Rule  17f-l(b))  and  to 
report  lost,  stolen,  missing  and 
counterfeit  securities  to  a  centralized 
data  base  and  to  inquire  of  that  data 
base  about  securities  that  come  into 
their  possession  (Rule  17f-l(c)). 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Sheri  Fox,  (202)  395-3785. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB.  Washington, 
DC  20508. 

Dated:  November  29, 1985. 
Jolui  Wheeler, 

Secretary. 

|FR  Doc.  85-29092  Filed  12-6-85;  8:45  am] 
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{Rstoas*  No.  IC-14«23  (FN*  Na  tl^^ias)] 

Application  and  Opportunity  for 
Hearing;  Kieinwort,  Benson  Ltd. 

Deceml)er  3, 1985. 

Notice  is  hereby  given  that  Kieinwort. 
Benson  Limited  ("KB  Ltd.")  and 
Kieinwort  Benson  U.S.  Finance 
Incorporated  ("KB  Finance") 
(collectively,  "Applicants"),  c/o  Allen  I. 
Isaacson,  P.C,  Fried,  Frank,  Harris, 
Shriver  &  Jacobson,  One  New  York 
Plaza,  New  York.  New  York  10004,  Hied 
an  application  on  May  29, 1985.  and  an 
amendment  on  October  31. 1985.  for  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  exempting 
Apphcants  from  all  provisions  of  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
•representations  made  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  relevant  provisions 
thereof. 

Applicants  state  that  KB  Ltd.  is  an 
English  merchant  bank,  registered  as  a 
company  limited  by  shares  under  the 
United  Kingdom  Companies  Act  of  1948 
(the  "Companies  Act").  KB  Ltd.  is 
wholly-owned  directly  by,  and  the 
principal  operating  subsidiary  of. 
Kieinwort,  Benson,  Lonsdale,  pic  ("KB 
Lonsdale"),  a  publicly  quoted  English 
holding  company.  KB  Lonsdale  was 
registered  in  1961  as  a  public  company 
under  the  Companies  Act  and  then 
acquired  the  whole  of  the  issued  share 
capital  of  the  holding  companies  of 
Kieinwort,  Sons  &  Co.  Limited  and 
Robert  Benson,  Lonsdale  &  Co.  Limited 
("RBL").  These  two  banking  institutions 
merged  in  1961  to  establish  KB  Ltd.  The 
application  states  that  all  of  the 
outstanding  capital  stock  of  KB  Finance, 
a  Delaware  corporation,  is  owned 
directly  by  KB  Ltd.  The  Kieinwort 
Benson  Group  of  companies  is 
represented  to  be  engaged  in  a  full  range 
of  commercial  banking,  investment, 
capital  market  and  treasury  activities. 

The  application  states  that  as  of 
December  31, 1984,  KB  Ltd.,  which  is  the 
largest  English  merchant  bank,  had  total 
consolidated  assets  of  approximately 
U.S.  $5,398  billion,  of  which  no  less  than 
85  percent  was  related  to  loans  to 
customers,  certificates  of  deposit  held 
and  similar  assets,  and  income 
attributable  to  interest  on  such  assets 
accounted  for  no  less  than  65  percent  of 
total  income.  On  that  date,  total 
consolidated  liabilities  equalled 
approximately  U.S.  $5,398  billion,  of 
which  no  less  than  80  percent  was  .    ^  . 
represented  by  deposits  and 
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acceptances.  Quoted  securities  and  non- 
United  States  government  securities 
held  by  the  KB  Ltd.  Group  constituted 
no  more  than  10  percent  of  total  assets; 
and  income  attributable  to  such  assets 
accounted  for  no  more  than  10  percent 
of  total  income. 

Applicant  represents  that  KB  Ltd.  is 
subject  to  extensive  regulatory 
supervision  by  the  Bank  of  England,  the 
government-owned  central  bank  of  the 
United  Kingdom.  The  application 
indicates  that  such  regulation  is 
comprised  principally  of  general 
statutory  criteria  for  maintaining 
recognition  as  a  bank;  the  filing  of 
regular,  detailed  reports  and  periodic 
statistical  returns  with  respect  to 
liquidity,  exposure  to  risks  and  related 
matters;  and  periodic  meetings  with  the 
Bank  of  England  for  review  of  the 
capital  and  liquidity  position  of,  and 
other  matters  relating  to,  the  bank  and 
its  major  operating  units.  KB  Ltd.  and  its 
subsidiaries  account  for  more  than  95 
percent  of  KB  Lonsdale's  assets, 
liabilities  and  income,  and  both  KB 
Lonsdale  and  KB  Ltd.  are  audited  by 
independent  accountants  on  behalf  of 
their  stockholders. 

Applicants  state  that  KB  Finance 
proposes  to  issue  and  sell  in  the  United 
States  its  unsecured  short-term 
promissory  notes  unconditionally 
guaranteed  by  KB  Ltd.  {the  "KB  Finance 
Notes").  The  guarantee  by  KB  Ltd.  will 
provide  that  in  the  event  of  a  default  by 
KB  Finance  in  payment  of  the  KB 
Finance  Notes,  the  holders  of  the  KB 
Finance  Notes  may  institute  legal 
proceedings  directly  against  KB  Ltd.  to 
enforce  the  guarantee  without  first 
proceeding  against  KB  Finance.  In 
addition,  or  alternatively,  KB  Ltd. 
proposes  to  sell  in  the  United  States  its 
own  secured  short-term  promissory 
notes  (the  "KB  Notes")  (collectively, 
"Notes").  Virtually  all  of  the  proceeds 
from  the  sale  of  the  KB  Finance  Notes 
will  be  lent  to  KB  Ltd. 

Applicants  represent  that  neither  of 
them  will  offer,  issue  or  sell  the  Notes 
until  they  have  received  an  opinion  of 
their  United  States  legal  counsel  to  the 
effect  that,  under  the  circumstances  of 
the  proposed  offering,  the  Notes  will  be 
entitled  to  exemption  imder  section 
3(a)(3)  of  the  Securities  Act  of  1933. 
Applicants  do  not  request  review  or 
approval  by  the  Commission  of  such 
counsel's  opinion  and  the  Commission 
expresses  no  opinion  as  to  the 
availability  of  any  such  exemption. 

Applicants  indicate  that  the  Notes 
will  be  sold  by  KB  Finance  of  KB  Ltd.,  as 
the  case  may  be,  to  a  United  States 
commercial  paper  dealer  which  will 
reoffer  the  Notes  as  principal  to 
institutional  investors  and  sophisticated 


individuals  who  ordinarily  participate  in 
the  commercial  paper  market.  While  an 
announcement  of  the  establishment  of 
the  commercial  paper  facility  may  be 
made  as  a  matter  of  record,  the  offering 
will  not  be  advertised  or  otherwise 
offered  for  sale  to  the  general  public. 

llie  application  states  that  KB 
Finance  and  KB  Ltd.  undertake  to  ensure 
prior  to  or  simultaneously  with  the  sale 
of  any  Notes,  investors  will  be  provided 
with  a  memorandum  that  (i)  describes 
the  business  of  KB  Ltd.  and  (ii)  contains 
KB  Lonsdale's  most  recent  publicly 
available  annual  financial  statements 
which  will  be  audited  in  the  customary 
manner  by  KB  Lonsdale's  independent 
auditors.'  The  memorandum  will 
describe  the  material  differences,  if  any, 
between  the  accounting  principles 
applied  in  the  preparation  of  such 
fmancial  statements  and  generally 
accepted  accounting  principles 
applicable  to  United  States  banks.  The 
aforementioned  memorandum  will  be  at 
least  as  comprehensive  as  those 
customarily  used  in  commercial  paper 
offerings  in  the  United  States,  and  such 
memorandum  will  be  updated 
periodically  to  reflect  material  changes 
in  KB  Ltd.'s  business  and  financial 
condition.  KB  Finance  and  KB  Ltd.  will 
obtain  from  the  commercial  paper 
dealer,  on  a  quarterly  basis,  a  written 
statement  certifying  that  the  dealer  has 
provided  such  memorandum  to 
investors.  Applicants  represent  that  the 
Notes  shall  have  received,  prior  to 
issuance,  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
two  nationally  recognized  statistical 
rating  organizations,  and  that  KB  Ltd.'s 
legal  counsel  in  the  United  States  will 
certify  that  such  ratings  have  been 
received.  The  application  states  that  the 
Notes  will  Tank  pari  passu  among 
themselves  prior  to  equity  securities  of 
KB  Ltd.  or  KB  Finance,  as  the  case  may 
be,  and  equally  with  all  other  unsecured, 
unsubordinated  indebtedness,  including 
deposit  liabilities,  of  KB  Ltd.  or  KB 
Finance,  as  the  case  may  be.  KB  Ltd.'s 
guarantees  of  the  KB  Financial  Notes 
will  rank  pari  passu  among  themselves 
prior  to  equity  securities  of  KB  Ltd.  and 
equally  with  all  other  ilnsecured, 
unsubordinated  indebtedness,  including 
deposit  liabilities,  of  KB  Ltd. 

Applicants  will  appoint  their  United 
States  legal  counsel  as  their  agent  to 
accept  any  process  to  be  served  upon 


'  It  15  asserted  that  the  only  income  stutement 
which  KB  Ltd.  makes  public  is  the  unconsolidated 
income  statement  required  to  be  filed  at  Companies 
House  pursuant  to  the  Companies  Act.  That  income 
statement  discloses  only  unconsolidated  profits 
after  tax  and  after  the  receipt  of  dividends  from  its 
subsidiaries,  and  KB  Ltd.  does  not  believe  that  it 
accurately  reflects  KB  Ltd.'s  performance. 


them  ir  any  action  based  on  the  Notes 
and  instituted  by  a  holder  thereof  in  an> 
State  or  Federal  court.  Applicants  will 
expressly  accept  the  jurisdiction  of  any 
State  or  Federal  court  in  the  City  and 
State  of  New  York  in  respect  of  any 
such  action.  Their  appointment  of  an 
authorized  agent  to  accept  service  of 
process  and  such  consent  to  jurisdiction 
will  be  irrevocable  until  all  amounts  due 
and  to  become  due  in  respect  of  the 
Notes  have  been  paid.  Applicants  state 
that  they  will  also  be  subject  to  suit  in 
any  other  court  in  the  United  States 
which  has  jurisdiction. 

It  is  anticipated  that  KB  Ltd.  n\ay  offer 
other  debt  securities  (either  directly  or 
through  subsidiaries — in  the  latter  case, 
such  securities  being  unconditionally 
guaranteed  by  KB  Ltd.)  for  sale  in  the 
United  States,  from  time  to  time  on 
future  occasions.  KB  Ltd.  represents  that 
any  future  offering  of  debt  securities  will 
be  accompanied  by  disclosure 
documents  at  least  as  comprehensive  in 
their  description  of  KB  Ltd.,  its  business 
and  its  financial  condition  as  those 
disclosure  dociunents  which  customarily 
accompany  offerings  of  similar 
securities  in  the  United  States.  In  no 
event  shall  the  disclosure  documents 
utilized  by  KB  Ltd.  be  less 
comprehensive  than  is  customary  for. 
United  States  offerings  of  similar  debt 
securities.  KB  Ltd.  undertakes  to  ensure 
that  such  disclosure  documents  will  be 
provided  to  each  offeree  who  has 
indicated  an  interest  in  the  securities 
then  being  offered  prior  to  any  sale  of 
such  securities  to  such  offeree. 

In  connection  with  any  future  offering 
in  the  United  States  of  such  debt 
securities,  KB  Ltd.  undertakes  to  appoint 
an  authorized  agent  to  accept  any 
process  which  may  be  served  upon  KB 
Ltd.  in  any  action  based  on  such 
securities  and  instituted  in  any  State  or 
Federal  court  in  the  City  and  State  of 
New  York  in  respect  of  any  such  action. 
Such  appointment  of  an  agent  to  accept 
service  of  process  and  such  consent  to 
jurisdiction  will  be  irrevocable  so  long 
as  such  securities  remain  outstanding 
and  imtil  all  amounts  due  and  to  become 
due  in  respect  of  such  securities  have 
been  paid.  KB  Ltd.  will  also  be  subject 
to  suit  in  any  other  court  in  the  United 
States  which  would  have  jurisdiction. 

Applicants  state  that  the  purpose  in 
making  the  proposed  offering  of  the 
Notes  is  to  provide  to  KB  Ltd.  an 
additional  source  of  supply  of  United 
States  dollars  to  supplement  dollars 
currently  obtained  in  the  Eurodollar 
market  and  elsewhere.  Applicants 
further  state  that  KB  Ltd.,  as  a  closely 
regulated  banking  entity,  is  different 
from  the  type  of  institution  that 
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Congress  intended  he  Act  to  regulate. 
Applicants  asset  th  it  the  particular 
abuses  against  whii  ih  the  Act  is  directed 
are  not  present  in  K  B  Ltd.'s  case. 
Further.  Applicants  state  that,  assuming 
exemption  of  KB  Lt  L  from  all  provisions 
of  the  Act.  KB  Finai  tee  is  a  finance 
subsidiary  which  m  eets  the 
requirements  of  Rul  e  3a-5  under  the  Act 
Applicants  conclud  i  that  the  granting  of 
an  exemptive  order  pursuant  to  section 
6(c)  of  the  Act  woul  d  be  appropriate  in 
the  public  interest  ^d  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intei  ided  by  the  policy 
and  provisions  of  tt  e  Act. 

Notice  is  further  j  iven  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  appli  cation  may.  not  later 
than  December  24, :  985,  at  5:30  p.m..  do 
so  by  submitting  a  \  nitten  request 
setting  forth  the  nat  u-e  of  his  interest 
the  reasons  for  his  i  equest.  and  the 
specific  issues,  if  ar  y,  of  fact  or  law  that 
are  disputed,  to  the  secretary.  Securities 
and  Exchange  Comi  lission,  Washington, 
DC  20549.  A  copy  ol  the  request  should 
be  served  personal!  '  or  by  mail  upon 
Applicants  at  the  ac  dress  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-  it-Iaw.  by 
certificate]  shall  be  Ued  with  the 
request.  After  said  i  ate.  an  order 
disposi.ng  of  the  app  ication  will  be 
issued  unless  the  C(  mmission  orders  a 
hearing  upon  reque^  or  upon  its  own 
motion. 


For  the  Commissioa 
Ir.vestment  Manageme  nt, 
delegated  authority 
lohn  Wheeler. 
Secretary. 
|FR  Doc.  85-29090  Filei  I 
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by  the  Division  of 
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(Release  No.  IC-14«2!  i;  File  No.  S12-6239] 

Application  and  Opportunity  for 
Hearing;  Nortttwesvem  National  Life 
Insurance  Co.,  et  ai 

December  3, 1985. 

Notice  is  hereby  ^ 
Northvvestem  Natio 
Company  (the  "Co 
Variable  Account  (t 
Account"),  and  NW 
Corporation  (hereinafter  collectively 
referred  to  as  "Applicants"),  at  20 


iven  that 
lal  Life  Insurance 
lany"),  Select'Life 
le  "Variable 
Management 


Washington  Avenue 


Minneapolis,  Minne  iota  55440,  filed  an 
apphcation  on  Octo  »er  29, 1985,  for  an 
order  of  the  Commis  sion  pursuant  to 
section  6(c)  of  the  Investment  Company 


Act  of  1940  ("Act"), 


exempting  the 


Applicants  from  the  provisions  of 
sections  2(a)(32),  22|c),  26(a)(2),  27(c)(1). 


27(c)(2)  and  27(d)  of 


South. 


the  Act  and  Rules 


6e-3(T)(b)(12),  6e-3(T){b)(13),  and  22c-l 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  a  statement  of 
the  relevant  provisions. 

Applicants  propose  to  offer  certain 
flexible  premium  variable  life  insurance 
policies  ("Policies")  funded  by  the 
Variable  Account,  the  Company's 
General  Account,  or  both,  at  the 
pohcyowner's  election.  Applicants  state 
that  the  Policies  allow  the  policyowner, 
subject  to  certain  limitations,  to  vary  the 
frequency  and  amount  of  premium 
payments.  Applicants  state  that  the 
death  benefit  under  each  Policy  will  be 
either  (i)  the  greater  of  the  face  amount 
or  a  specified  percentage  of  the  total 
amount  available  at  any  time  for 
investment  under  the  Policy  (the 
"accumulation  value"),  or  (ii)  the  greater 
of  the  face  amount  plus  accumulation 
value  or  a  specified  percentage  of 
accumulation  value,  as  the  policyowner 
elects.  Applicants  not  that  the 
policyowner  will  have  various  rights 
under  the  Policy,  including  rights  to  a 
Policy  loan,  to  a  partial  withdrawal  of 
the  Policy's  accumulation  value,  to  a 
total  surrender  of  the  Policy,  and  to 
cancel  the  Policy  on  a  requested 
increase  in  face  amount. 

Applicants  state  that  the  Variable 
Account,  to  be  registered  as  a  luiit 
investment  trust  under  the  Act,  will 
invest  in  shares  of  Select  Cash 
Management  Fund,  Inc.,  Select  Capital 
Growdi  Fund,  Inc..  and  Select  High 
Yield  Fund,  Inc.  (collectively,  the 
"Funds"),  each  of  which  is  registered  as 
a  management  investment  company 
under  the  Act.  Washington  Square 
Capital.  Inc.,  which  is  an  indirect, 
wholly-owned  subsidiary  of  the 
Company,  is  the  investment  adviser  of 
each  of  the  Funds.  Applicants  state  that 
the  Fimds  also  sell  shares  to  two  other 
separate  accounts  maintained  by  the 
Company  to  fund  variable  annuity 
contracts.  The  Funds  may  also  in  the 
futiire  sell  shares  to  other  separate 
accounts  supporting  variable  annuity  or 
insurance  products  issued  by  the 
Company  or  an  affihated  company. 

Applicants  note  that  the  Policies 
provide  for  various  sales,  risk  and 
administrative  charges  that  are 
deducted  from  premium  payments  or 
from  accumulation  value.  Applicants 
state  that  included  among  these  charges 
is  a  contingent  deferred  administrative 
charge  (the  "Charge")  to  reimburse  the 
Company  for  expenses  incurred  in 
issuing  the  Policy,  such  as  processing 
the  Policy  application  (primarily 


underwriting)  and  setting  up  computer 
records.  The  Charge  will  be  imposed 
upon  lapse  or  total  surrender  of  the 
Policy  during  the  first  fifteen  years 
following  the  issuance  of  the  Policy  or 
following  a  requested  increase  in  face 
amount.  The  application  states  that  the 
Charge  will  be  calculated  as  an  amount 
per  $1,000  of  face  amount,  with  the 
charge  per  $1,000  of  face  amount  varying 
depending  upon  the  insured's  age 
(ranging  from  $2  per  $1,000  for  ages  up 
until  age  20  to  $7  per  $1,000  for  ages  60- 
75).  The  application  states  that  in 
general,  the  Charge  remains  level  for  the 
first  five  years  in  the  relevant  fifteen- 
year  period,  and  then  reduces  in  equal 
monthly  increments  until  it  becomes 
zero  at  the  end  of  fifteen  years. 
Applicants  state  that  the  Company  does 
not  anticipate  making  a  profit  on  this 
charge.  Applicants  represent  that  the 
Charge  is  the  same  amount  that  would 
have  been  imposed  under  the  Policy  if 
the  expenses  of  issuing  the  Policy  had 
been  recovered  through  a  front-end  or 
periodic  charge.  In  particular. 
Applicants  represent  that  the  Charge 
does  not  take  into  account  the  time- 
value  of  money  (which  would  increase 
the  charge  to  factor  in  the  investment 
cost  to  the  Company  of  deferring  the 
charge)  or  the  likelihood  that  not  all 
policyowners  will  lapse  or  surrender 
their  Policies  (which  would  increase  the 
charge  for  those  surrendering  or  lapsing 
over  what  they  would  have  paid  had  all 
policyowners  been  required  to  pay  this 
administrative  charge). 

Applicants  request  exemption  from 
sections  2(a)(32).  22(c).  26(a)(2).  27(c)(1). 
27(c)(2)  and  27(d)  of  the  Act  and  Rules 
6e-3(T)(b)(12),  6e-3(T)(b)(13).  and  22c-l 
thereunder  tb  the  extent  necessary  to 
permit  the  deduction  of  the  Charge. 

Applicants  state  that  permitting  the 
Charge  upon  lapse  or  total  surrender  of 
the  Policy  has  several  advantages  for 
policyowners  over  an  administrative 
charge  deducted  from  premium 
payments  or  accumulation  value.  First, 
the  accumulation  value  is  not  reduced, 
as  it  would  be  if  administrative  charges 
were  deducted  from  premiums  or 
accumulation  value,  and  policyowners 
can  realize  an  advantage  of  increased 
earnings  because  they  have  more  to 
invest  under  their  Policies.  Second, 
deductions  for  the  cost  of  insurance  may 
be  lower  because  the  net  amount  at  risk 
may  be  less  when  administrative 
charges  are  deferred  rather  than 
deducted  up  front.  Third,  deferring 
administrative  charges  until  lapse  or 
surrender  means  that  such  charges  are 
not  deducted  from  the  death  benefit,  and 
as  a  result  policyowners  receive  the      •" 
primary  benefit  of  the  Pohcies 
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(insurance  protection)  without  incurring 
such  deferred  administrative  charges. 
Finally,  deducting  this  charge  only  upon 
lapse  or  surrender  also  means  that  in 
many  cases  such  charges  will  be 
contingent  and  not  incurred  at  all; 
moreover,  because  the  Charge  begins 
decreasing  after  five  years, 
policyowners  who  persist  for  as  few  as 
five  years  will  pay  less  than  they 
otherwise  would  have  paid. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  Decemer  27. 1985.  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest. 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request.  Persons  who  request  a  hearing 
will  receive  any  notices  and  orders 
issued  in  this  matter.  After  said  date  an 
order  disposing  of  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 
(FR  Doc.  85-29091  Filed  12-6-B5;  8:45  amj 

BILLINQ  CODE  M10-01-« 


Self -Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stocl(  Exctiange,  Inc. 

December  2, 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Baxter  Travenol  Laboratories,  Inc. 

Cumulative  Convertible  Exchangeable 
Preferred  Stock  (File  No.  7-8697) 
Baxter  Travenol  Laboratories,  Inc. 

Adjustable  Rate  Preferred  Stock  (File 
No.  7-8698) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  December  23, 1985. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

|ohn  Wheeler, 

Secretary. 

(FR  Doc.  85-29093  Filed  12-6-85;  8:45  am] 

nUJNG  CODE  M10-01-M 


[Releas*  No.  34-22683;  File  No.  SR-NYSE- 

8S-431 

Self-Regulatory  Organizations; 
Proposed  Rules  Changes  by  New  York 
Stock  Exchange,  Inc.,  Relating  to 
Amendments  to  Supplementary 
Material  to  Rules  451  and  465 
Concerning  Fair  and  Reasonable  Rates 
of  Reimbursement  of  Memtier 
Organizations  in  Connection  With 
Rules  17a-3(aM9Hii)  and  14b-1(c) 
Under  the  Securities  Exchange  Act  of 
1934 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  November  27. 1985.  the  New 
York  Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rules  changes  as  described 
in  Items.  I,  II  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rules 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rules  Changes 

The  proposed  rules  changes  amend 
Supplementary  Material  to  Rules  451 
and  465.  The  changes  concern:  a  second, 
and  final,  surcharge  in  connection  with 
Rules  14b-l(c)  and  17a-3(a)(9)(ii):  and  a 
fair  and  reasonable  rate  of 
reimbursement  of  member  organizations 
for  providing  beneficial  ownership 
information  to  requesting  issuers  in 
connection  with  Rule  14b-l(c)  under  the 
Securities  Exchange  Act  of  1934. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rules 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rules  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rules  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rules 
Changes 

(1)  Purpose 

The  plirpose  of  this  rules  filing  is  to 
amend  the  Supplementary  Material  to 
Rule  451  and  the  Supplementary 
Material  to  Rule  465  of  the  Exchange 
Rules  concerning  approved  charges  by 
member  organizations  to  issuers  in 
connection  with  Rules  14b-l(c)  and  17a- 
3(a)(9){ii)  under  the  Securities  Exchange 
Act  of  1934.  More  specifically,  the 
charges  relate  to:  (A)  the  second,  and 
final,  surcharge  for  proxy  mailings  by 
member  organizations,  which  surcharge 
is  intended  to  complete  the  fair  and 
reasonable  reimbursement  of  member 
organizations  for  direct  and  indirect 
expenses  associated  with  stari-up  costs 
incurred  to  comply  with  Rule  17a- 
3(a](9)(ii):  and  (B)  the  fair  and 
reasonable  rate  of  reimbursement  of 
member  reimbursement  of  member 
organizations  for  providing  beneficial 
ownership  information  to  requesting 
issuers  for  costs  incurred  to  comply  with 
Rule  14b-l(c). 

On  July  28, 1983,  the  Securities  and 
Exchange  Commission  adopted  rule 
amendments  designed  to  implement  a 
new  system  to  improve  the  process  by 
which  issuers  may  identify  and 
communicate  with  their  security  holders 
whose  securities  are  held  in  nominee 
name  through  broker-dealers.  Rule  178- 
3(a)(9)(ii)  requires  that  brokers 
determine  and  maintain  a  record  as  to 
whether  or  not  a  customer  objects  to 
disclosure  of  his  name,  address  and 
securities  positions  to  issuers.  Rule  14b- 
1(c)  requires  brokers  to  provide  issuers, 
upon  request  and  assurance  of 
reimbursement  of  reasonable  expenses, 
with  names,  addresses  and  security 
positions  of  non-objecting  beneficial 
shareholders  of  the  issuer's  securities. 
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SEC  Release  N( 
adoption  of  the 
expressed  by 
costs  attendant  to 
However,  the  rel 
Commission 
because  the  self-i 
organizations  n 
both  issuers  and 
best  position  to 
all  the  costs 
amendments,  inci 
overhead  costs' 

In  this  regard 
Exchange  formed 
comprised  of  issuers, 
organizations, 
solicitors  to 
question  and  othe 
factors.  Many  of  t 
members  previously 
of  the  SEC's 
Shareholder 

A.  Surcharge  foi 
Annual  Meetings. 
the  SEC  approved 
Supplementary 
Rules  451  and  465 
surcharge  of  $.20 
proxy  mailed  by 
in  connection  with 
annual  meeting  he 
SEC's  approval  w4s 
Release  No 

That  release  in 
Hoc  Committee  on 
Beneficial  Owners 
has  rec( 

reimbursed  for  the 
associated  with  i 
14b-l(c)  and  17a 
a  surcharge  of  $ 
an  issuer's  two 
solicitations  subse  ] 
approval  of  the  suijch 
request  of  the  SEC 
modified  its  origin 
the  surcharge  only 
annua!  meeting 
1585  and  agreed  to 
final,  surcharge  on 
based  upon  membfr 
experience  in  1935 

To  fulfill  this  a 
conducted  a  surve; ' 
member  organi 
latest  available  da 
up  costs  incurred 
the  approximate 
mailed  or  to  be  ma  i 
brokers'  start-up 
proxy  surcharge 
obtained  data  fron 
number  of  carryin; 
the  SEC  on  the 
Report  as  of  Decerib 
date,  subject  brok^s 
aggregate  of  22.5  r 
accounts.  The 


34-20021  covering 
noted  concerns 
commentators  as  to  the 
the  new  system, 
specified:  "The 
conti^iues  to  believe  that, 
(gulatory 
epifesent  the  interests  of 
bjrokers,  they  are  in  the 
a  fair  allocation  of 
ted  with  the 
ding  start-up  and 


tl  e  New  York  Stock 
in  Ad  Hoc  Committee 
member 
trai  sfer  agents  and  proxy 
consider  the  reimbursement 
implementation 
Committee 
served  as  members 
Advisory  Committee  on 
Comipunications. 

Proxy  Mailings  for 
Dn  March  28, 1985, 
Amendments  to 
Mi  terial  to  Exchange 
)roviding  for  a 
proxy  for  each 
nlember  organizations 
the  issuers'  next 
d  after  that  date.  The 
announced  in 
34-21*X). 

d  cated  that  the  Ad 
Identification  of 
formed  by  the  NYSE, 
that  brokers  be 
start-up  costs 
n^lementation  of  Rules 
a)(9)(ii)  by  means  of 
proxy  for  each  of 
meeting  proxy 
uent  to  SEC 

arge.  At  the 
staff,  the  NYSE 
1  rules  filing  to  apply 
for  an  issuer's  first 

after  March  28, 
base  the  second,  and 
actual  cost  data 
organizations' 


20  per] 


am  lual 


ihe  d 


gtfeement,  the  NYSE 
of  a  cross-section  of 
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member  organization  reporting  9.9 
million  carrying  accounts  (44%  of  the 
consolidated  FOCUS  total  reported  at 
December  31, 1984). 

While  final  data  is  not  available  as  to 
either  actual  start-up  costs  incurred  by 
member  organizations  or  the  amount  of 
start-up  costs  recouped  by  member 
organizations  through  the  initial  proxy 
surchai^ge,  survey  data  indicate  that: 

•  Start-up  costs  averaged 
approximately  $.609  per  carrying 
account  reported  at  December  31, 
1984. 

•  An  average  of  approximately  1.6  sets 
of  proxy  material  was  provided  per 
carrying  account  reported  at 
December  31, 1984. 

•  The  aggregate  amount  of  the 
surcharge,  necessary  to  reimburse  the 
indicated  start-up  costs  incurred  by 
the  brokerage  industry  ($.609  per 
account],  would  be  $.385  per  set  of 
proxy  material  mailed  in  connection 
vnth  the  issuer's  proxy  solicitations 
for  the  two  annual  meetings  held  after 
March  2a  1985. 

•  The  indicated  second,  and  final 
surcharge  would  approximate  $.185 
given  the  existing  initial  proxy 
surcharge  of  $.20  per  proxy  for  the 
first  such  annual  meeting. 

The  results  of  the  aforementioned 
study  were  presented  to  the  Ad  Hoc 
Committee  at  its  November  21, 1985, 
meeting.  Following  its  review  of  the 
study,  the  Ad  Hoc  Committee  approved, 
and  urged  the  self-regulatory 
organizations  to  provide  for,  a  second, 
and  final,  surcharge  of  the  rate  of  $.185 
per  proxy.  It  is  believed  that  the 
aggregate  $.385  per  proxy  surcharge,  if 
collected  by  all  brokers,  will  reimburse 
the  brokerage  industry  as  a  whole 
although  no  assurance  can  be  given  that 
each  individuals  brokerage  firm  will 
necessarily  recover  all  of  its  start-up 
costs. 

The  recommended  surcharge  was 
proposed  to  the  Exchange  by  the  Ad 
Hoc  Committee  with  the  support  of  the 
Operations  Committee  of  the  Securities 
Industry  Association.  Representatives  of 
the  American  Society  of  Corporate 
Secretaries  serving  on  the  Ad  Hoc 
Committed  did  not  object  to  the 
recommended  surcharge. 

It  is  the  New  York  Stock  Exchange's 
understanding  that  other  self-regulatory 
organizations  will  also  adopt  the  second 
$.185  surcharge  as  part  of  their  proxy 
rules,  where  applicable. 

B.  Charge  for  Providing  Beneficial 
Ownership  Information  to  Requesting 
Issuers.  Rule  14b-l(c)  under  the 
Securities  Exchange  Act  of  1934  requires 
that  a  broker  direcUy,  or  through  its 
agent,  shall  provide  the  issuer,  upon  its 


request  and  assurance  that  it  will 
reimburse  the  broker's  reasonable 
expenses  (direct  and  indirect),  with  the 
names,  addressed  ans  securities 
positions  of  thue  broker's  customers 
who  are  beneficial  owners  of  the 
issuer's  securities  and  who  have  not 
objected  to  disclosure  of  such 
information. 

The  Ad  Hoc  Committee  considered 
the  reimbursement  of  brokers' 
reasonable  costs  for  maintaining  and 
providing  beneficial  ownership  data. 
Securities  Industry  Association 
representatives  estimated  such  costs  to 
be  approximately  $.065  per  name.  It  is 
believed  that  that  amount  will  provide  a 
fair  and  reasonable  rate  of 
reimbursement  of  the  brokerage  industry 
as  a  whole  although  no  assurance  can 
be  given  that  each  individual  brokerage 
firm  will  necessarily  be  reimbursed  for 
all  of  its  costs  inciured  in  providing 
beneficial  ownership  information.  The 
Ad  Hoc  Committee  therefore 
recommended  that  the  charge  for 
providing  beneficial  ownership 
information  to  requesting  issuers  be 
established  at  $.065  per  name. 

The  recommended  charge  was 
proposed  to  the  Exchange  by  the  Ad 
Hoc  Conunittee  with  the  support  of  the 
Operations  Committee  of  the  Securities 
Industry  Association.  Representatives  of 
the  American  Society  of  Corporate 
Secretaries  serving  on  the  Ad  Hoc 
Committee  did  not  object  to  the 
recommended  surcharge. 

It  is  the  New  York  Stock  Exchange's 
understanding  that  other  self-regulatory 
organizations  are  planning  to  or  will  be 
urged  by  the  Ad  Hoc  Committee  to 
adopt  the  charge  as  part  of  their  proxy 
rules,  where  applicable. 

SEC  Release  No.  34-22533  (October 
15, 1985)  announced  amend  to  the  SEC's 
shareholder  communications  rules  ("the 
rules").  The  release  explained  that  both 
the  Commission  and  the  Ad  Hoc 
Committee  believe  that  an  intermediary, 
acting  as  the  designated  agent  of 
responding  broker-dealers,  is  necessary 
to  the  effective  implementation  of  the 
shareholder  communication  system  and 
to  ensure  that  issuers  find  the  beneficial 
ownership  lists  useful  and  meaningful. 
The  intermediary  would  serve  as  a 
central  processing  agent  between 
brokers  and  issuers  in  the  transmission 
of  beneficial  ownership  data  and  would 
perform  related  brokers'  administrative 
functions.  The  use  of  an  intermediary 
would  assure  both  client  confidentiality 
and  standardized  delivery  format. 

As  amended,  the  rules  allow  a  broker 
to  employ  an  intermediary  to  act  nn  its 
designated  agent  in  performing  the 
obligations  under  the  rules.  While  the 
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Commission  envisions  that  brokers 
generally  will  choose  to  employ  an 
agent  under  the  rules,  and  that  the  agent 
employed  generally  will  be  the 
intennediary  selected  by  the  Ad  Hoc 
Committee — lECA  Intermediary 
Services,  a  whoUy-owned  subsidiary  of 
Independent  Election  Corporation  of 
America— employing  an  intermediary  is 
not  a  condition  to  complying  with  the 
ndes. 

The  Ad  Hoc  Committee  also 
considered  the  fees  lECA  Intermediary 
Services  proposes  to  charge  issuers  for 
its  services  and  detnmined  the  charges 
to  be  reasonable.  (The  fees  of  an 
intermediary  are  not  the  subject  of  the 
proposed  rules  changes  included  in  this 
filing.  Such  fees  would  be  in  addition  to 
the  fees  that  are  the  subject  of  this  filing 
and  would  also  be  paid  by  theUsoer.) 

(2)  Basis 

The  statutory  basis  for  the  proposed 
rules  changes  is  section  5(bM5)  of  the 
Securities  Exchange  Act  of  1934  as 
amended  ("the  Act")  which,  among 
other  things,  requires  Exchange  rules  to 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regidating.  clearing, 
setthng,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  -to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  this  title  matters  not 
related  to  the  purposes  of  this  title  or  the 
administration  of  the  Exchange. 

In  addition,  the  rules  changes  are 
intended  to  enhance  the  requirements  of 
Rules  17a-3(a)(9)(ii)  and  14b-l(c)  under 
the  Securities  Exchange  Act  of  1934 
concerning  the  reimbursement  to 
brokers  of  costs  associated  with  those 
rules,  including  start-up  and  overhead 
costs  and  the  costs  of  providing 
beneficial  ownership  information  to 
requesting  issuers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rules  changes  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
Any  burden  on  compebtion  is  offset  by 
the  benefits  of  making  available 
information  as  to  non-objecting 
beneficial  owners  in  compliance  with 
SEC  Rules. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rules  Changes  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments 
concerning  these  proposed  rules 
changes. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rules  Changes  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  sudi 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rules  changes 
should  be  disapproved. 

IV.  SoBcttation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
a'rguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rules  changes  that  are  filed 
with  the  Commission,  and  ail  written 
communication  relating  to  the  proposed 
rules  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  30, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa,  pursuant  to  delegated 

authority. 

Dated:  December  2, 1985. 
|okn  Wheeler. 
Secretary. 
[FR  Doc.  85-29094  Filed  12-6-«5:  SstS  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[COO  85-003] 

Rule*  of  the  Road  Advisory  Coundi; 
Membership  Applications 

AGENCY:  Coast  Cuatd,  DOT. 
action:  Request  for  Applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Rules  of  the  Road 
Advisory  Council.  This  Council  was 
established  under  the  Inland 
Navigational  Rules  Act  of  1980  (33 
U.S.C.  2073)  to  advise,  consult  with,  and 
make  recommendations  to  the  Secretary 
of  Transportation  on  matters  relating  to 
the  Inland  Navigation  Rules  and  the 
International  Regulations  for  Preventing 
Colhnons  at  Sea  (72  COLREGS). 
DATES:  Requests  for  applications  should 
be  received  no  later  than  January  15, 
1986,  and  must  be  completed  and 
returned  to  the  Coast  Guard  no  later 
than  February  15. 1986. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-NSR- 
3),  U.S.  Coast  Guard  Headquarters. 
Washington,  DC  20593. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Lieutenant  Conunander  Charles  K.  Bell. 
Executive  Director,  Rules  of  the  Road 
Advisory  Council  (G-NSR-3),  Room 
1416E.  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street.  SW.,  Washington. 
DC  20593;  (202)  425-1950. 
SUPPLEMENTARY  INFORMATION:  In  )une 
1986,  there  will  be  seven  vacancies  on 
the  21-member  Council.  The  seven  new 
appointments  will  be  made  by  the 
Secretary  of  Transportation.  The  Coast 
Guard  will  make  recommendations  to 
the  Secretary  based  on  the  applications 
received,  after  the  publication  of  this 
notice  and  before  February  15. 1986. 
Under  the  Inland  Navigational  Rules 
Act,  the  Council  members  to  be  chosen 
are  to  include  a  "balanced 
representation  insofar  as  practical,  from 
the  following  groups:  (1)  Recognized 
experts  and  leaders  in  organizations 
having  an  active  interest  in  the  Rules  of 
the  Road  and  vessel  and  port  safety,  (2) 
representatives  of  owners  and  operators 
of  vessels,  professional  mariners, 
recreational  boaters,  and  the 
recreational  boating  industry,  (3) 
individuals  with  an  interest  in  maritime 
law,  and  (4)  Federal  and  State  officials 
with  responsibility  for  vessel  and  port 
safety." 

Since  its  establishment,  the  Coundi 
has  met  at  least  yearly  at  various  sites 
in  the  continental  United  States. 
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Members  are  entitle!  to  receive  per 
diem  in  lieu  of  subsistence,  as  well  as  to 
be  reimbursed  for  trivel  expenses. 


in 
accordance  with  cuitent  regulations. 

The  Authorization  for  the  Council  was 
extended  to  Septeml  er  30, 1990.  The 
seven  new  appointm  ents  will  expire 
three  years  from  Jun  •  1986. 

Dated:  December  2. 
T.  |.  Woinar. 
Rear  Admiral.  U.S. 
of  Navigation. 
|FR  Doc.  BS-29147  Flle< 
MLUNG  CODE  4«10-14-ll 
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Coast 


National  Highway  itaffic  Safety 
Administration 


IDocfcet  No.  IP85-19;  I  Otice  U 


Amarica, 


Volkswagen  of 
of  Petition  for 
Inconsequential  Noncompliance 


Volkswagen  of  An  erica,  of  Troy, 
Michigan,  has  petitio  ned  to  be  exempted 


from  the  notification 


requirements  of  the  I  I'ational  Traffic  and 
Motor  Vehicle  Safetjf  Act  {15  U.S.C.  1381 
et  seq.)  for  an  appar#nt  noncompliance 


Guard  Chief.  Office 
12-6-85:  8:45  ami 


Deteimination 


Inc.,  Receipt 
of 


and  remedy 


Motor  Vehicle 
105,  Hydrulic  Brake 


with  49  CFR  571.105, 
Safety  Standard  No 
Systems,  on  the  basi  i  that  it  is 
inconsequential  as  it  reates  to  motor 
vehicle  safety. 

This  Notice  of  Recbipt  of  a  petition  is 
published  under  sect  ion  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.CJ  1417)  and  does  not 
represent  any  agenclr  decision  or  other 
exercise  of  iudgpneni  concerning  the 
merits  of  the  petition 

Paragraphs  85.3.2  of  Federal  Motor 
Vehicle  Safety  Standard  No.  105 
requires  that: 

All  indicator  lamps  nail  be  activated  as  a 
check  of  lamp  function  jeither  when  the 
ignition  (start)  switch  i^  turned  to  the  "on" 
(run)  position  when  thej  engine  is  not  running, 
or  when  the  ignition  (stjart)  switch  is  in  a 
position  between  "on"  (run)  and  "start"  that 
is  designated  by  the  m(  nufacturer  as  a  check 
position. 

During  a  complian  :e  check  of  the 
Audi  5000S,  a  contractor  for  the 
National  Highway  T  'affic  Safety 
Administration  disc(  ivered  that  the 
parking  brake  of  the  Audi  5000S  must  be 
engaged  or  "on"  bef(  ire  the  vehicles  will 
meet  the  requirement  of  paragraph 
S5.3.2. 

Volkswagen  indicated  that  the 
noncompliance  invo 
and  Audi  5000  Turb( 


ved  the  Audi  5000S 
and  amounted  to 


112.862  vehicles  mar  ufactured  between 


January  1983  to  May 


1985.  VW  stated 


that  the  situation  in  no  way  ejects  the 
parking  brake  system  function,  and  that 
the  only  effect  is  that  the  parking  brake 
must  be  actually  engaged  to  activate  the 
indicator  lamp. 
Volkswagen  states  that: 

-  Under  most  circumstances,  the  operator  is 
fully  aware  of  parking  brake  engHgement 
because  in  addition  to  the  indicator  lamp 
being  illuminated,  the  car  will  either  not 
move  or  move  with  great  difficulty. 
Volkswagen  believes  that  these  facts 
preclude  any  unsafe  condition  even  in  the 
event  that  the  bulb  does  not  function,  such  as 
excess  rear  brake  wear  or  rear  brake  fade. 
Only  under  unusual  circumstances  would 
the  parking  brake  application  be  unnoticed. 
These  circumstances  would  require  that  the 
parking  brake  warning  bulb  not  function  (a 
rare  event  documented  in  other  petitions)  and 
the  parking  brake  be  partially  engaged  so 
that  lack  of  vehicle  engine  performance 
would  be  unnoticed. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of 
Volkswagen  of  America,  Inc.  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  five  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  d§ite 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  8, 
1986.' 

(Sec.  102.  Pub.  L.  93-492,  88  Stat.  1470  (15 
U.S.C  1415):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8). 

Issued:  on  December  4. 1985. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking 
IFR  Doc.  85-29112  Filed  12-6-85:  8:45  am] 
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Research  and  Special  Progiama 
Administration 

Technical  Pipeline  Safety  Standards 
Committee;  Advisory  Committee 
Cttarter 

This  notice  announces  the  renewal  of 
the  Technical  Pipeline  Safety  Standards 
Committee  under  section  14  of  the 
Federal  Advisory  Committee  Act  (5 


U.S.C.  App.  1;  Pub.  L.  92-463)  and  sets 
forth  the  new  charter  of  the  Committee 
prepared  in  accordance  with  section  9  of 
that  Act. 

The  purpose  of  the  Technical  Pipeline 
Safety  Standards  Committee  is  to 
review  proposed  gas  pipeline  safety 
standards  and  report  to  the  Executive 
Director  on  the  technical  feasibility, 
reasonableness,  and  practicability  of 
each  such  proposal.  The  Committee  may 
propose  safety  standards  related  to  gas 
pipeline  facilities  to  the  Executive 
Director  for  consideration. 

It  has  been  determined  that  renewal 
of  the  Technical  Pipeline  Safety 
Standards  Committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  by  law 
on  the  Department  under  section  4  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968, 
as  amended  by  section  102  of  the 
Pipeline  Safety  Act  of  1979  (49  U.S.C. 
1673). 

The  charter  of  the  Committee  is  set 
forth  below: 

Charter — Technical  Pipeline  Safety 
Standards  Committee 

1.  A/zpose.  This  charter  of  the 
Technical  Pipeline  Safety  Standards 
Committee  is  prepared  and  renewed  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA)  enacted  October 
6, 1972. 

2.  Background.  Section  4  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
(NGPSA)  authorizes  the'establishment 
and  prescribes  the  duties  of  the 
Technical  Pipeline  Safety  Standards 
Committee.  The  Committee  was  ^ 
established  on  January  2, 1969.  by  the 
appointment  of  15  members.  Since  its 
establishment,  the  Committee  has  met 
from  time  to  time  to  review  and  report 
on  proposed  Federal  gas  pipeline  safety 
standards  submitted  to  it  by  the 
Department. 

3.  Sponsor.  The  Office  of  Pipeline 
Safety  is  the  Committee  sponsor.  The 
Director,  Pipeline  Safety  Regulation, 
Office  of  Pipeline  Safety,  is  designated 
the  Executive  Director  of  the  Committee  , 
and  shall  be  the  Department  of 
Transportation  (DOT)  ofHcial  authorized 
to  call  or  adjourn  meetings,  approve  the 
agenda,  and  otherwise  monitor  the 
Committee's  meetings  and  progress. 

4.  Committee  Objectives  and  Duties. 
The  Executive  Director  shall  submit  to 
the  Committee  for  its  consideration  each 
notice  of  proposed  gas  pipeline  safety 
standards  (including  both  new 
standards  and  amendments  to  existing 
standards).  Within  90  days  after  receipt 
by  the  Committee  of  any  such  proposal.   . 
the  Committee  shall  prepare  a  report  on 
the  technical  feasibility,  reasonableness. 
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and  practicability  of  the  proposal.  Each 
report  by  the  Committee,  including  any 
minority  views,  shall,  if  timely  made,  be 
published  and  form  a  part  of  the 
proceedings  for  the  promulgation  of 
standards.  The  Administrator.  Research 
and  Special  Programs  Administration, 
may  establish  a  final  standard  at  any 
time  after  the  90th  day  following  a 
proposal's  submission  to  the  Committee, 
whether  or  not  the  Committee  has 
reported  on  such  proposal  The 
Administrator  shall  not  be  bound  by 
conclusions  of  the  Committee,  but  in  the 
event  that  the  conclusions  of  the 
majority  of  the  current  members  of  the 
Committee  are  rejected,  the  reasons  for 
rejection  shall  be  incorporated  in  the 
preamble  published  with  the  final  rule 
(NGPSA,  section  4.  and  49  CFR  1.53). 
The  Committee  may  propose  safety 
standards  related  to  gas  pipeline 
facilities  to  the  Executive  Director  for 
consideration.  The  Committee  may  also 
review  and  report  on  other  matters 
related  to  the  Department's  gas  pipeline 
safety  rulemaking  function  as  are 
presented  by  the  Executive  Director. 
5.  Membership,  a.  The  Committee 
shall  be  composed  of  15  members,  each 
of  whom  shall  be  appointed  by  the 
Secretary,  after  consultation  with  public 
and  private  agencies  concerned  with  the 
technical  aspect  of  the  transportation  of 
gas  or  the  operation  of  pipeline 
facilities.  Members  shall  be  appointed 
on  the  basis  of  their  experience  in  the 
safety  regulation  of  the  transportation  of 
gas  and  of  pipeline  facilties,  or  their 
training,  experience,  or  knowledge  in 
one  or  more  fields  of  engineering 
applied  in  the  transportation  of  gas  or 
the  operation  of  pipeline  facilities  to 
evaluate  gas  pipeline  safety  standards, 
as  follows: 

(1)  Five  members  shall  be  selected 
from  Federal.  State,  or  local 
governmental  agencies,  and  two  of  the 
five  shall  be  State  commissioners 
selected  after  consultation  with 
representatives  of  the  national 
organization  of  State  commissions; 

(2)  Four  members  shall  be  selected 
from  the  natural  gas  industry,  after 
consultation  with  industry 
representatives,  and  not  less  than  three 
of  the  four  shall  be  currently  engaged  in 
the  active  operation  of  natural  gas 
pipelines;  and 

(3)  Six  members  shall  be  selected 
from  the  general  public. 

b.  The  membership  shall  be  fairly 
balanced  in  terms  of  the  points  of  view 
represented,  and  the  advice  and 
recommendations  of  the  Committee 
shall  be  the  result  of  its  independent 
judgment  (FACA,  section  5(b)(2)  and 
(3)). 


c.  Members  are  appointed  for  a  term 
of  3  years  except  that  a  member  may 
serve  until  his  successor  is  appointed, 
but  for  not  more  than  a  total  of  6  years. 

6.  Appointment  of  Officers.  At  the  first 
meeting  of  each  calendar  year,  the 
Executive  Director  shall  appoint  a 
Chairman  and  Vice-Chairman,  and  the 
Committee  shall,  by  majority  vote  of  the 
members  present,  elect  a  Secretary. 
These  three  ofHcers.  who  will  serve  until 
their  successors  are  appointed,  shall 
constitute  an  executive  committee. 

7.  Meetings  and  Procedurea—*.. 
Calling  meetings.  The  Executive 
Director  shall  approve  in  advance  the 
scheduling  and  agenda  of  each 
Committee  meeting  (FACA.  section 
10(f)).  The  Committee  may  recommend 
agenda  items  to  the  Executive  Director. 
A  designated  officer  or  employee  of  the 
Federal  government  shall  attend  each 
Committee  meeting,  and  is  authorized  to 
adjourn  the  meeting  whenever  he 
determines  it  to  be  in  the  public  interest 
(FACA,  section  10(e)). 

b.  Presiding  at  meetings.  The 
Chairman  shall  preside  at  all  meetings 
of  the  Committee  and  of  the  Executive 
Committee,  except  that  the  Executive 
Director  or  his  delegate  may  preside 
whenever  the  Committee  is,  at  the 
request  of  an  official  of  the  Department 
of  Transportation,  advising  the 
Department  on  matters  other  than 
notices  of  proposed  rulemaking.  The 
Vice-Chairman  shall  assume  and 
perform  the  duties  of  the  Chairman  in 
the  event  of  his  absence.  A  majority  of 
the  current  members  of  the  Committee 
must  be  present  at  a  meeting  to  perform 
the  Committee's  statutory  duties. 

c.  Duties  of  Secretary.  The  Committee 
Secretary  shall,  as  directed  by  the 
Chairman,  monitor  records,  summarize 
activities,  prepare  and  process  letter 
ballots,  and  prepare  reports  for 
submission  to  the  Executive  Director.  In 
the  absence  of  the  Secretary,  the 
Chairman  appoints  a  member  of  the 
Committee  to  perform  the  duties  of  the 
Secretary. 

d.  Notices  of  meetings.  Notice  of  each 
Committee  meeting  shall  be  published  in 
the  Federal  Register  at  least  15  days  in 
advance  of  the  meeting,  except  in 
emergency  situations.  Other  forms  of 
notice  are  to  be  used  to  the  extent 
practicable  (FACA.  section  10(a)(2)). 

e.  Frequency  of  Committee  meetings. 
The  Committee  meets  at  least  twice 
each  calendar  year.  In  addition. 
Committee  members  may  be  polled  or 
asked  for  comments  on  notices  of 
proposed  rulemaking  or  other  matters  at 
any  time  without  formally  assembling  at 
one  place. 

f.  Public  participation.  Each 
Committee  meeting  shall  be  open  to  the 


public  except  where  the  Executive 
Director  of  the  Committee  determines  in 
writing  that  the  meeting,  or  a  portion 
thereof,  shall  be  closed  for  one  of  the 
reasons  specified  in  5  U.S.C.  552b(c) 
(FACA,  section  10(a)(1)  and  (d)).  Public 
participation  in  the  meeting  may  be 
limited  by  reasonable  rules  (FACA. 
section  10(a)(3J). 

g.  Minutes.  Detailed  minutes  of  each 
Committee  meeting  shall  be  kept  and 
certified  to  by  the  Cammittee  Cbainnan. 
The  minutes  shall  contain  a  record  of 
the  persons  participating,  a  complete 
and  accurate  description  of  the  matters 
discussed  and  coDdasiona  reached,  and 
copies  of  aD  reports  received,  issued,  or 
approved  by  the  Committee  (FACA, 
section  10(c)). 

h.  Availability  of  records.  The 
records,  reports,  transcripts,  minutes, 
and  other  documents  of  the  Committee 
shall  be  available  for  public  inspection 
and  copying  at  the  Office  of  Pipeline 
Safety,  400  Seventh  Street,  SW.. 
Washington,  DC,  20590,  subject  to  the 
Freedom  of  Information  Act.  5  U.S.C.  552 
(FACA,  section  10(b)). 

8.  Compensation.  Members  of  the 
Committee  shall  not  be  compensated. 
However,  all  members,  while  away  from 
their  homes  or  regular  places  of 
business,  shall  be  allowed  travel 
expenses,  including  per  diem  in  lieu  of 
subsistence. 

9.  Duration  of  the  Committee.  Under 
the  provisions  of  the  NGPSA.  the 
Committee's  purposes  are  continuing  in 
nature;  therefore,  the  Committee  has  an 
indefinite  duration.  The  Committee  itself 
must  be  renewed  at  successive  2-year 
intervals  by  the  appropriate  action  of 
the  Secretary  (FACA,  section  14(c)). 

10.  Administrative  Support  The 
Executive  Director  is  responsible  for 
providing  ofHce  space,  equipment, 
supplies,  clerical  help,  and  other 
administrative  and  financial  support  for 
the  Committee. 

11.  Annual  Operating  Cost.  Estimated 
annual  operating  cost  is  approximately 
$20,000  for  travel  and  recording  the 
proceedings,  plus  about  one-eighth 
person-year  of  staff  support. 

12.  Public  Interest.  TTie  formation  and 
use  of  the  Technical  Pipeline  Safety 
Standards  Committee  is  determined  to 
be  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
on  the  Department  by  law.  In  fact,  the 
NGPSA  specifically  requires  the 
Department  to  submit  all  proposed  gas 
pipeline  safety  standards  to  the 
Committee  as  part  of  the  proceedings  for 
the  promulgation  of  such  standards. 

13.  Filing  Date.  December  4, 1985.  This 
is  the  effective  date  of  the  charter  which 
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will  expire  2  years  fto^  that  date  unless 
sooner  terminated. 
Robert  L  Paulfin. 
Director,  Office  ofPipelii 
(FR  Doc  8&-291S8  Filed 
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DEPARTMEMT  OF  TH^  TREASURY 

PubSc  kiformation  Collection 
Requirement  SutMnHtM  to  0MB  for 
Review 


Dated:  November  2a  1!  65. 


The  Department  of 
submitted  the  foUowinb 


DE 


985 


JMI 


reasury  has 
public 


information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
P.L.  9&-511.  Copies  of  this  submission 
may  be  obtained  by  calling  the  Treasury 
Bureau  Qearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  O^icer, 
Room  7221, 1201  Constitution  Avenue, 
NW..  Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  New 

Form  Number  FFIEC  016  and  EpIEC  017 

Type  of  Review:  New 


Title:  Report  of  U.S.  Government 
Securities  (FFIEC  016);  and  Report  of 
the  U.S.  Government  Sponsored 
Agency  and  Cdrporation  Obligations 
(FFIEC  017) 

Clearance  Officer:  Eric  Thompson, 
Comptroller  of  the  Currency,  5th 
Floor,  L'Enfant  Plaza,  Washington.  DC 
20219 

OMB  Reviewer:  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget.  Room  3206,  New  Executive 
Office  Building,  Washington.  DC  20503 

Irving  W.  WUson,  |r.. 

Departmental  Reports,  Management  Office. 

(FR  Doc.  85-29062  Filed  12-&-85:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 
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1  ■■      ■    t.      _ 

COUNCIL  ON  ENVIRONMENTAL  QUAUTY 

December  5, 1985. 

■nME  AND  date:  10:00  a.m..  December  17, 
1985. 

PLACE:  Conference  Room,  First  Floor. 
722  Jackson  Place,  NW..  Washington. 
DC. 

'MATTERS  TO  BE  considered: 

1.  The  Council  on  Environmental  Quality  is 
preparing  a  second  report  on  Environmental 
Trends  in  the  United  States.  This  is  a  multi- 
agency  effort  under  the  guidance  of  a 
working  group  composed  of  representatives 
of  several  Federal  agencies.  In  addition,  the 
Council  on  Environmental  Quality  has 
contracted  with  the  NUS  Corporation  for 
technical  support  to  the  working  group.  The 
contractor  has  recently  completed  phase  I  of 
the  project.  The  contractor's  report  outlines 
the  proposed  organization  of  the 
Environmental  Trends  report.  The  purpose  of 
this  meeting  is  for  the  Project  Director  to  brief 
the  Council  members  on  the  current  status 
and  future  directions  of  the  study. 

2.  Other  business. 

CONTACT  person:  Harvey  Doerksen, 
Project  Director,  Environmental 
Monitoring  and  Data.  Council  on 
Environmental  Quality.  722  Jackson 
Place,  NW..  Washington.  DC  20006. 
A.  Alan  Hill. 
Chairman. 
(FR  Doc.  85-29248  Filed  12-5-85;  3:51  pm] 

BILUNO  CODE  312S-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

December  3, 1985. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
December  10. 1985.  which  is  scheduled 
to  commence  at  2:00  p.m..  in  Room  856, 
at  1919  M  Street,  NW.,  Washington,  DC. 

Agenda.  Item  No.,  and  Subject 

Hearing— 1— Title:  Remand  from  the  Court  of 
Appeals  in  the  Gloucester.  Massachusetts 


FM  radio  comparative  renewal  proceeding 
(Docljpt  Nos.  21104-05).  Summary:  The 
Commission  will  consider  what  further 
action  is  appropriate  in  light  of  the  remand 
of  this  comparative  renewal  proceeding  by 
the  United  States'Court  of  Appeals  for  the 
District  of  Columbia  circuit.  In  the 
Commission's  previous  Decision,  which 
was  remanded,  the  Commission  denied 
Simon  Getter's  renewal  application  of 
Station  WVCA-FM,  Gloucester. 
Massachusetts  and  granted  Grandbanke 
Corporation's  mutually  exclusive 
application  for  a  construction  permit. 
General— 1— Title:  Report  and  Order— 
Amendment  of  Parts  2,  73,  and  90  of  the 
Commission's  Rules  and  Regulations  to 
Allocate  Additional  Channels  in  the  Band 
470-^12  MHz  for  Public  Safety  use  in  Los 
Angeles.  Summary:  The  FCC  wilt  consider 
adoption  of  a  Report  and  Order  which  will 
allow  the  Los  Angeles  County  Sheriffs 
Department  to  construct  a  communications 
system  using  a  portion  of  the  band  470-512 
MHz. 
Common  Carrier— 1— Title:  Decision  and 
Order  in  MTS  and  WA  TS  Market  Structure 
and  Amendment  of  Part  87  of  the 
Commission's  Rules,  CC  Docket  Nos.  78-72 
and  80-286.  Summary:  The  FCC  will 
consider  whether  to  adopt  the 
recommendation  of  the  Federal-State  Joint 
Board  concerning  broader  lifeline 
assistance  measures  to  aid  tow  income 
'    households  in  affording  telephone  service. 
Common  Carrier— 2— Title:  Amendment  of 
Part  09  of  the  Commission's  Rules  to 
Ensure  Application  of  Access  Charges  of 
All  Interstate  Toll  Traffic  (RM  5056). 
Summary:  The  Commission  will  consider 
access  compensation  issues  for 
nonpremium  access  in  multicarrier 
extended  area  networks  and  other  access 
compensation  issues  raised  in  two  separate 
petitions.  The  first  of  these  is  the  May  9, 
1985.  petition  for  declaratory  filing  filed  by 
the  Organization  for  the  Protection  and 
Advancement  of  Small  Telephone 
Companies.  The  second  is  the  June  7, 1985, 
petition  for  rulemaking  filed  by  the 
Exchange  Carrier  Industry  Group. 
Common  Carrier — 3 — ^Title:  Authorized  Rates 
of  Return  for  the  Interstate  Services  of 
AT&T  Communications  and  Exchange 
Telephone  Carriers,  CC  Docket  No.  84-800. 
Phase  II.  Summary:  The  Commission  wilt 
consider  adoption  of  rules  regarding  the 
procedures  and  methodologies  for 
represcribing  interest  rates  of  return. 
Common  Carrier— 4— Title:  Amendment  of 
the  Conmiission's  Rules  for  Rural  Cellular 
Service.  Summary:  The  Commission  will 
consider  whether  to  adopt  rules  to 
establish  fixed  boundaries  for  cellular 
markets  not  categorized  according  to 
Metropolitan  Statistical  Areas  for  New 
England  County  Metropolitan  Areas. 
Mass  Media— 1— Title:  Revision  of  Rule 
73.3598  which  provides  the  period  of  time 


for  construction  of  various  broadcast, 
auxiliary  and  Instructional  TV  fixed 
stations.  Summary:  The  Commission  will 
consider  revising  the  period  within  which 
broadcast  stations  must  be  constructed  and 
the  criteria  for  granting  applications  for 
extensions  for  time  to  construct 

Mass  Media — 2 — Title:  Policy  regarding 
Character  Qualifications  in  Broadcast 
Licensing  (Gen.  Docket  81-500); 
Amendment  of  Rules  of  Broadcast  Practice 
and  Procedure  relating  to  written  responses 
to  Commission  inquiries  and  the  making  of 
misrepresentations  to  the  Commission  by 
Permittees  and  Licensees.  B.C.  Docket  No. 
78-108.  Summary:  The  Commission  will 
consider  whether  a  revision  of  its  current 
character  evaluation  of  broadcast 
applicants  is  appropriate.  46  CFR  73.4280. 
Also  considered  will  be  whether  the 
Commission  should  adopt  rules  requiring 
prompt  and  truthful  responses  to 
Commission  inquiries.  47  CFR  73.3513. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

Issued:  December  3. 1985. 

(FR  Doc.  85-29175  Filed  12-5-85:  9:40  am] 

MLLMG  CODE  «71»-«1-H 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

-nME  AND  date:  9:30  a.m.,  Thursday. 
December  12, 1985. 

place:  1776  G  Street,  NW.,  Washington, 
DC,  Filene  Board  Room.  7th  Floor. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Review  of  Central  Liquidity  FaciUty 
Lending  Rate. 

3.  Insurance  Fund  Report. 

4.  Final  Rule:  Report  of  Crimes  or 
Catastrophic  Acts.  S  748.1(b).  NCUA  Rules 
and  Regulations. 

5.  Final  Interpretive  Ruling:  Section  701.21, 
NCUA  Rules  and  Regulations,  Nonmember 
Assumptions  of  Real  Estate  Loans. 

recess:  10:15  a.m. 

TIME  AND  date:  10:30  a.m..  Thursday, 
December  12, 1985. 

place:  1776  G  Street  NW.,  Washington, 
DC.  Filene  Board  Room.  7th  Floor. 

status:  Closed. 

1.  Approval  of  Minutes  of  Previous  Qosed 
Meeting. 

2.  Appeals  of  Regional  Director's  Denial  of 
Federal  Share  Insurance  Coverage.  Closed 
pursuant  to  exemption  (8). 


BEST  COPY  AVAILABLE 
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3.  Application  for  CLF  Agent  Membership. 
Closed  pursuant  to  ejcemption  (8). 

4.  Briefing  on  NCU^IF  Investment  Strategy. 
Lemption  (9KB). 

It  PoKcies.  Closed 


Closed  pursuant  to 

5.  NCUSIF  Inves 
pursuant  to  exempi 

6.  Merger.  Closed 
(8). 

7.  Purchase  of    , 
Qowd  parsaant  to 


(SMB). 
luant  to  exemption 

Capital  Equipment 
imptioo  (2). 
8.  Pwcnnal  Actions.  Closed  pursuant  to 
exemptioBS  (2)  and  (9). 

FON  MORC  — -OmUTIOM  CONTACT: 

Rosemary  Brady.  S  ecretary  of  the  Board, 

Telephone  (202)  3^-lloa 

Rosamaiy  Bndy, 

SecretaiyoftheBoaiil. 

[FK  Doc.  85-29242  F!]  id  12-5-85;  2:34  pm] 


SECUfNTMES 

Notice  is  hereby 


provisions  of  tfie  G  ovemment  in  the 


Sunshine  Act  PBb. 


given,  pursuant  to  the 


L  94-409.  that  the 


Securities  and  Exchange  Commission 
will  hold  the  foUoWing  meetings  during 
the  week  of  Deceniier  9. 1985. 

Open  meetings  v  ill  be  held  on 
Tuesday,  [)ecembe  r  la  1985,  at  10:00 
a.m.,  and  on  Thurs|tey,  December  12, 
1985.  at  11.-00  a.m.  $ixd  at  3:00  pjn^  in 
Room  1C30.  Closed  meetings  will  be 
held  on  Tuesday,  becember  10, 1985,  at 
2:30  p.m.,  and  on  Thursday,  December 
12. 1985,  following  he  3:00  p.m.  open 
meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  thf  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  masters  may  aise  be 
present 

The  General  Cou  nsel  of  the 
Commission,  or  hii  designee,  has 
certified  that  in  hii  opinion,  one  or  more 


of  the  exemptions  set  forth  in  5  U.S.C 
552b(c](4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meetings  in  closed 

8eS8i(ML 

The  subject  matter  of  the  open 
meeting  schedtded  for  Tnesday, 
December  10, 1985.  at  lOKX)  a.m..  will  be: 

The  Commission  will  meet  writh  tlte  Co- 
Chairmen  of  the  Council  of  Instituhonal 
Investors  to  discuss  issues  of  notual  tolerest 
and  concern,  including.  Imt  not  limited  to, 
tender  ofiet  regulatioa,  inlemationalixation  of 
the  securities  markets,  immobilization  of 
securities  certificates,  and  corporate 
govemnance.  For  further  informalioa.  please 
contact  Alan  L  Dye  at  (202)  272-2014. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  , 
December  10, 1985,  at  2:30  pjn.,  wiU  be: 

Institntion  of  injuactive  actioos. 

Formal  orders  of  investigatioo. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedmgs  of 
an  enforcement  nature. 

Litigation  matters. 

Settlement  <rf  administrative  proceedings  of 
an  enforcement  natnm. 

Resdaaion  of  administrative  proceeding  of 
an  enforcement  nature. 

Order. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
December  12, 1985.  at  10:00  a.BL.  will  be: 

1.  Consideration  of  whether  to  issue  an 
order  granting  the  applications  of  Maui/ 
Waikiki  Hotel  Associates,  LaSalle/Maiket 
Streets  Associates,  and  VMS  National 
Properties  for  exemption  from  Sections  12(g), 
13(a)  and  14  of  the  Securities  Exchange  Act  of 
1934,  as  amended.  For  further  information, 
please  contact  William  E.  Toomey  at  (202) 
272-2573. 

2.  Consideration  of  a  proposal  by  the 
Philadelphia  Slock  Exchange,  bic  (File  No. 


SR-4'hlx-8S-10)  to  trade  options  on  European 
Currency  Units.  For  further  information, 
please  contact  Alden  Adkins  at  (202)  272- 
2843. 

3,  Consideration  of  whether  to  grant  the 
application  filed  by  Lazard  Freres  &  Co.  for 
an  order  exempting  it  from  the  provisions  of 
section  9(a)  of  tiie  Investment  Company  ACt 
of  1940i  The  Commission  issued  an  order  of 
temporary  exemption  pending  a  final 
determination  by  the  Commission  on  the 
applicaUon.  For  further  information,  please 
contact  Gary  Sundick  at  (202)  272-2344. 

4,  Consideration  of  whether  to  issue  a 
proposed  Accounting  and  Auditing 
Enforcement  Release  and  Financial  Reporting 
Release  concerning  disclosure  of  oral 
guarantees  in  response  to  audit  confirmation 
requests.  For  further  information,  please 
contact  Enorie  Romanowich  at  (202)  272-2349. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
Deceml>er  12, 1985,  at  3:00  p.m..  will  be: 

The  Commission  will  hear  oral  argument 
on  an  appeal  by  Owen  V.  Kane,  the  vice 
president  of  a  registered  broker-dealer,  from 
an  administrative  law  judge's  initia]  decision. 
For  further  information,  please  contact  R. 
Moshe  Simon  at  (202)  272-7400, 

The  subject  matter  of  the  closed         * 
meeting  scheduled  for  Thiu-sday. 
December  12, 1985,  following  the  3.-00 
p.m.  open  meeting,  will  be: 

Post  oral  argument  discussion. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  hems.  For  further 
information  and  to  ascertain  what  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact  David 
Powers  at  (202)  272-2091. 
John  Wheeler, 
Secretary. 

Dated:  December  4, 1985. 
(FR  Doc.  85-29167  Filed  12-4-8S;  4:39  pm] 
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UMI 


DEPARTMENT  O  ^  TRANSPORTATION 


Federal  Aviation 


Administration 


14  CFR  Part  71 

I  Airspac*  Docket  ffa  8S-AWA-21 


Estat>tistunent  of 
Service  Areas 


agency:  Federal 
Administration 
ACTKM:  Final  rule . 


require  that  pilots 


Airport  Radar 


,  Vviation 
(FAA).DOT. 


summary:  This  ai  tion  designates 
Airport  Radar  Seivice  Areas  (ARSA)  at 
the  11  airports  lisi  ed  below.  Each 
location  designatrd  is  a  public  or 
military  airport  a)  which  a 
nonregulatory  Teiminal  Radar  Service 
Area  (TRSA)  is  ci  rrently  in  effect. 
Establishment  of  i  lach  ARSA  will 


maintain  two-way 


radio  communical  ion  with  air  traffic 
control  (ATC)  wh  le  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
each  of  the  affected  locations  will 
reduce  the  risk  of  pidair  collision  in 
terminal  areas  and  promote  the  efBcient 
control  of  air  traff  & 
CFFBCnVC  DATE: 
1986. 


GMT,  January  16, 


FOR  FURTHER  INF0RMATK>N  CONTACT: 

Mr.  Paul  Smith.  Airspace  and  Air  Traffic 
Rules  Branch  (ATb-230),  Airspace- 
Rules  and  Aeronakitical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avfenue,  SW., 
Washington.  DC  2PS91;  telephone;  (20^ 
426-^783. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  22. 1^2,  the  National 
Airspace  Review  NAR)  plan  was 
published  in  the  Inderal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  arid  the  procedural 
aspects  of  the  air  Traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airjpace  and  Service 
(Airport  Radar  Sep/ice  Areas),"  in 
Notice  83-9.(48  FR  34286,  July  28, 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus.  OH,j  and  Austin,  TX. 
Those  locations  Were  designated 
ARSAs  by  SFAR Wo.  45  (48 FR  50038, 
October  28, 1983)  In  order  to  provide  an 
operational  confiitnation  of  the  ARSA 
concept  for  poteniial  application  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  4! ,  December  22. 1984, 
for  Columbus  anc  January  19, 1985.  for 
Austin  were  extended  to  June  20, 1985 


(49  FR  47176,  Nov 


imber  3a  1984). 


On  March  6, 1985.  the  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71, 91, 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71. 
91, 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252),  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport. 
Baltimore,  MD  (50  FR  9250).  On 
November  1, 1985,  the  FAA  designated 
11  ARSA's  as  the  initial  phase  of 
implementation  of  the  NAR 
reconunendation  (50  FR  45718). 

On  August  2, 1985,  the  FAA  proposed 
to  designate  ARSA's  at  11  airports  under 
Docket  No.  85-AWA-2  and  11  airporU 
under  Docket  No.  85-AWA-3.  This  rule 
designates  ARSA's  at  those  airports 
proposed  under  Docket  No.  85-AWA-2. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposals  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  the  proposed 
airports.  In  response  to  public  comments 
received  the  FAA  has  modified  several 
of  the  proposals. 

Related  Rulemaking 

In  addition  to  the  airports  addressed 
here,  the  FAA  published  a  proposed 
ARSA  designations  for  11  additional 
airports  on  August  2, 1985  (50  FR  31472) 
and  30  airports  on  September  30. 1985 
(50  FR  39B22).  Also,  special  air  trafBc 
procedures  have  been  adopted  in  the 
vicinity  of  Marme  Corps  Air  Station,  El 
Toro.  CA,  in  this  issue. 

Discussion  of  Comments 

The  FAA  has  received  comments  on 
the  basic  ARSA  program  as  well  as 
comments  directed  toward  the  proposed 
individual  designations.  Additionally, 
several  of  the  comments  on  individnal 
designations  are  common  or  speak  to 
the  basic  program  itself.  Discussion  of 
the  comments  is  divided  into  two 
sections.  The  first  addresses  common 
and  ARSA  program  comments,  the 
second  addresses  comments  on  the 
proposals  at  particular  locations. 

ARSA  Program  Comments 

Comments  received  from  the  Aircraft 
Owners  and  Pilots  Association  (ACM*A) 
and  several  others  requested  individual 
notification  of  the  informal  airspace 
meetings  held  for  some  of  the  candidate 
airports,  and  the  following  that  notice  a 
second  meeting  be  held.  The  schedule  of 
the  meetings  was  published  in  the 
Notice  of  Proposed  Rulemaking  (August 
2, 1985,  50  FR  31472).  Additionally,  the 
FAA  sent  announcements  to  individuals, 
fixed-base  operators,  aviation  user 


organizations,  and  to  the  news  media 
organizations  in  the  airport's  area.  The 
ARSA  program  has  received 
considerable  coverage  in  newsletters 
and  official  publications  of  aviation 
oiganizations  and  the  schedule  of  the 
meetings  mailed  to  members. 
Furthermore,  a  90-day  comment  period 
was  provided  in  which  the  public  could 
make  comment  to  the  public  docket  on 
the  (Hoposals.  For  the  above  reasons  the 
FAA  believes  the  opportunity  was 
sufficient  to  permit  full  public  comment 
on  the  proposals. 

AOPA  and  other  commenters  faulted 
the  scheduling  of  informal  airspace 
meetings  on  a  Jewish  holiday  and 
requested  additional  notiflcation  be  sent 
and  a  second  meeting  scheduled.  The 
FAA  regrets  this  inadvertent  scheduling 
conflict.  However,  many  other 
individuals  were  no  doubt  precluded 
firom  attending  the  informal  airspace 
meeting  of  their  primary  interest  due  to 
personal  schedule  conflicts.  The  FAA 
believes  that  the  extra  time  provided  for 
die  comment  period  and  the  provision  of 
making  written  comments  to  the  public 
docket  alleviates  much  of  the  impact  of 
the  conflict  and,  therefore,  additional 
meetings  are  not  warranted. 

Several  conmienters  faulted  the 
manner  in  which  comments  were 
summarized  in  the  informal  airspace 
meetings,  and  requested  that  additional 
meetings  be  held  and  a  court  reporter 
en^Ioyed  to  make  a  verbatim  transcript. 
The  FAA  does  not  agree  with  this 
recommendation.  These  proposals  fall 
under  informal  rulemaking  and, 
therefore,  neither  the  Administrative 
Procedures  Act  nor  agency  regulations 
require  formal  hearings.  The  agency 
exceeded  basic  requirements  in  holding 
informal  meetings,  and  the 
sammarization  of  comments  made  at 
those  meetings  and  placing  them  in  the 
public  docket  is  in  full  compliance  with 
procedural  requirements.  The  docket  is 
open  to  the  public,  and  anyone  may 
review  that  summary  to  determine  if  - 
their  position  has  been  adequately 
summarized.  Provision  is  also  made  for 
written  comments  to  the  docket,  and 
thus,  parties  may  reiterate  their 
comments  in  writing,  correct  any  error 
they  perceive  in  the  agency's  summary, 
or  expand  upon  the  summarization. 
Additionally,  the  FAA  believes  the 
informal  nature  of  these  meetings 
proved  to  be  most  beneficial  to  the 
agency  in  reaching  its  decisions. 

AOPA  and  others  commented  that, 
notwithstanding  the  statement  by  the 
FAA  in  the  Regulatory  Evaluation 
contained  in  the  notice,  increased  air 
traffic  controller  personnel  and 
equipment  would  be  needed  to  handle 
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the  increased  traffic  expected  due  to  the 
mandatory  provisions  of  the  ARSA. 
FAA's  experience  with  the  current 
ARSA's  has  been  that  while  there  is  an 
increase  in  the  amount  of  traffic  being 
handled  by  controllers,  this  increase  is 
significantly  offset  by  the  reduction  in 
the  amount  of  control  instructions  that 
must  be  issued  under  ARSA  procedures 
as  compared  to  TRSA  procedures. 
However,  the  FAA  recognizes  that  the 
potential  exists  for  a  need  to  estabhsh 
additional  controller  positions  at  some 
facilities  due  to  increased  workload 
should  the  expected  e^ciency 
improvements  in  handling  traffic  not 
fully  offset  the  increased  number  of 
aircraft  handled.  Further.  FAA  does  not 
expect  to  incur  additional  equipment 
costs  in  implementing  the  ARSA 
program.  In  some  instances,  previously 
adopted  plans  to  replace  or  modify  older 
existing  equipment  may  be  rescheduled 
to  accommodate  the  ARSA  program. 
Howeveri.no  new  equipment  is  expected 
to  be  required  as  a  result  of  the  ARSA 
program.  , 

AOPA  also  commented  that     ^r 
additional  costs  will  be  incurred  for 
controller  training.  Although  the  ARSA 
program  utilizes  a  new  combination  of 
ATC  procedures,  none  of  the  procedures 
are  new  to  air  traffic  controllers.  Thus, 
the  training  of  air  traffic  controllers  will 
be  accomplished  during  regularly 
scheduled  briefing  sessions  and  at  no 
additional  cost. 

Several  conunenters,  including  AOPA 
and  the  Experimental  Aircraft 
Association  (EAA),  disagreed  with  the 
FAA's  conclusion  that  the  additional  air 
traffic  could  be  acconunodated  with 
existing  manpower  at  locations  where 
TRSA  participation  was  low.  The  FAA's 
conclusion  for  the  total  program  was  in 
part  based  upon  the  fact  that 
participation  in  the  existing  TRSA's  was 
quite  high  and,  therefore,  an  increase 
from  the  present  levels  to  100%  would 
not  be  a  significant  change.  The 
commenters,  while  not  agreeing  with 
this  conclusion,  claimed  that  the  FAA's 
rationale  did  not  apply  where 
participation  was  low  and  thus 
additional  manpower  would  be  needed 
at  these  locations  if  ARSA  was 
designated.  The  FAA  recognizes  that 
participation  in  the  TRSA  program  is 
relatively  low  at  some  of  the  candidate 
locations.  However,  this  is  in  large  part 
due  to  the  controllers'  walkout  of  1981 
and  the  subsequent  reduction  in  fully 
qualified  controllers  which  led  to  the 
discontinuance  of  TRSA  services.  A 
sufficient  number  of  controllers  is 
assigned  at  the  facilities  to  which  the 
commenters  refer  and  those  facilities 
are  ready  to  provide  the  service  to  the 


increased  number  of  pilots.  This  factor 
was  considered  by  the  FAA  in  its  initial 
evaluation  of  the  ARSA  program. 

Numerous  commenters  also  objected 
to  the  proposals  based  uptm  their  belief 
that  air  traffic  in  several  of  the  proposed 
locations  was  too  great  for  the  ARSA 
program.  The  FAA  believes  that  such  a 
point  argues  strongly  for  the 
establishment  of  an  ARSA  rather  than 
the  converse. 

Some  commenters,  including  AOPA, 
predicted  that  user  costs  incurred  due  to 
delays,  as  a  result  of  pilots 
circumnavigating  or  overflying  the 
ARSA,  will  be  greater  than  was 
estimated  by  the  FAA,  and  that  these 
costs  will  be  experienced  more  at  some 
sites  than  at  others.  In  the  NPRM,  FAA 
acknowledged  that  initial  delay 
problems  would  vary  from  site  to  site, 
that  at  some  facilities  the  transition 
process  was  expected  to  go  very 
smoothly,  and  that  at  other  sites  delay 
problems  would  dominate  the  initial 
adjustment  period.  These  cost  estimates 
are  expected  to  be  transitory  in  nature 
in  that  actual  delays  will  be  reduced  as 
pilots  and  controllers  become 
experienced  with  ARSA  procedures. 
This  has  been  the  case  in  the  three 
locations  where  ARSA  is  in  effect. 

Several  commenters  questioned  the 
validity  of  FAA's  estimates  of  the  time 
savings  expected  to  be  realized  as  a 
result  of  the  greater  flexibility  allowed 
air  traffic  controllers  in  handling  traffic 
within  an  ARSA.  FAA  wants  to 
reemphasize  that  its  estimates  of 
expected  savings  in  time  and  money 
which  will  result  from  the  greater 
flexibility  allowed  air  traffic  controllers 
in  handling  traffic  within  an  ARSA  are 
quite  preliminary.  These  estimated 
savings  may  or  may  not  o^set  the  delay 
anticipated  at  some  sites  after  initial 
establishment  of  an  ARSA,  but  are 
expected  to  provide  overall  time  savings 
to  all  traffic,  IFR  as  well  as  VFR,  which 
will  exceed  delay  as  controllers  gain 
experience  with  ARSA  operating 
procedures. 

Other  commenters  questioned  the 
operating  cost  and  passenger  time 
values  used  to  calculate  delay  costs  and 
time  savings.  The  values  used  are 
weighted  averages  of  overall  activity 
within  an  aircraft  category  for  various 
aircraft  types,  and  represent  a  typical 
mix  of  air  passengers.  FAA  recognizes 
that  for  some  specific  operations  actual 
operating  cost  and  passenger  time 
values  will  exceed  the  average  values 
used,  while  in  other  cases,  the  actual 
values  will  be  less.  However,  weighted 
averages  represent  the  most  appropriate 
and  equitable  measure  to  use  when 
assessing  ove/ny/ impacts.  Further. 


because  the  delay  resulting  from 
implementing  ARSA  procedures  is 
expected  to  be  transitory  and  efficiency 
improvements  in  the  movement  of  traffic 
are  ultimately  expected  to  result,  those 
operators  whose  variable  cost  and 
passenger  time  values  exceed  the 
averages  used  in  the  regulatory 
evaluation  may  in  fact  realize  above 
average  benefits. 

AOPA  and  others  conunented  that  the 
costs  which  would  be  incurred  by  users 
to  procure  additional  aircraft  equipment 
in  order  to  operate  within  an  ARSA 
have  been  underestimated  by  the  FAA. 
Some  commenters  claimed  that 
transponders  would  be  required  but 
were  not  included  in  the  evaluation. 
Additionally,  AOPA  commented  that  the 
FAA  estimate  did  not  include  the  actual 
cost  of  the  transceivers  that  the  FAA 
estimated  would  be  needed.  Only  an 
operable  transceiver  is  required  to 
operate  within  an  ARSA,  and  there  is  no 
requirement  that  the  transceiver  be  of 
any  given  type.  The  estimate  provided 
by  the  FAA  is  based  on  the  removal  of 
virtually  all  affected  secondary  airports 
from  the  surface  areas  of  ARSA's  by 
liberal  use  of  cutouts.  Thus,  in  most 
cases,  ingress  and  egress  to  these 
airports  is  possible  without  the  need  to 
procure  a  two-way  radio.  AOPA  also 
commented  that  the  FAA 
underestimated  the  radio  installation 
costs  by  over  400  percent.  However,  the 
Regulatory  Evaluation  discussed  radio 
costs  in  terms  of  both  total  cost  per  no 
radio  (NORDO]  aircraft  ($2,300).  and 
annual  cost  ($751)  when  financed  over  a 
four-year  period  at  15  percent.  The 
Regulatory  Evaluation  clearly  indicated 
when  annual  figures  were  being  used. 
Total  annual  radio  installation  costs 
were  estimated  to  facilitate  comparison 
with  other  cost  and  savings  estimates 
which  were  expressed  in  annual  terms. 

AOPA,  EAA,  and  other  commenters 
claimed  the  FAA  had  failed  to  properly 
account  for  the  number  of  pilots  that 
would  need  to  purchase  two-way  radios. 
These  comments  referred  to  the  number 
of  NORDO  aircraft  that  were  located  at 
airports  in  proximity  to  ARSA 
candidates  and  noted  the  discrepancy 
between  the  number  of  such  aircraft  and 
the  number  reflected  in  the  Regulatory 
Evaluation.  Because  of  the  liberal  use  of 
cutouts  and  local  agreements,  FAA  does 
not  expect  that  any  NOROO  aircraft  will 
be  required  to  install  radio  transceivers 
as  a  result  of  establishing  ARSA's  at  the 
sites  included  in  this  final  rule. 

Further,  some  commenters  expressed 
concern  that  older  380  channel 
transceivers  would  not  be  adequate  to 
operate  within  an  ARSA.  Frequencies 
compatible  with  360  channel 
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jerlying 

aircraft  to  be 
ctions. 
I  while  an 
vrcraft  will  be 

the  amount  of 
led  for  each 


transceivers  are  available  at  all  ARSA 
locations.  Therefore.  ( iperators  of  360 
channel  equipment  w  II  not  need  to 
install  new  radios  to  <  iperate  within  an 
ARSA. 

AOPA  and  other  cammenters  stated 
that  the  proposed  AR!  >A's  would 
derogate  rather  than  i  nprove  safety,  as 
a  result  of  increased  f  "equency 
congestion,  pilots  concentrating  on  their 
instruments  and  placing  too  much 
reliance  upon  ATC  ra  her  than  "see  and 
avoid."  and  the  compi  ession  of  air 
traffic  into  narrow  coi  ridors  as  pilots 
elect  to  circumnavigate  an  ARSA  rather 
than  receive  ARSA  services.  In  addition 
to  increasing  the  risk  «f  aircraft 
collision,  the  conunenjers  claimed  that 
compression  would  increase  the  impact 
of  aircraft  noise  on  un 
communities  and  caua 
flown  closer  to  obstrut 

As  indicated  abovej 
increased  number  of  i 
using  radio  frequencie 
"frequency  time"  need 
aircraft  is  signiHcantW  reduced  in  an 
ARSA  compared  to  th  j  current  Terminal 
Radar  Service  Area  (1 RSA).  This  has 
been  the  experience  o  the  FAA  at  the 
three  current  ARSA  facilities. 

The  FAA  evaluated  the  flow  of  air 
traffic  around  the  Aus  ;in.  TX.  and 
Columbus,  OH.  ARSA  s  during  the 
confirmation  period  tc  determine  if 
compression  was  occi  rring.  This 
evaluation  was  perforned  by  observing 
the  radar  at  Austin.  T  C,  and  by  "both 
radar  observations  an  1  the  use  of 
extracted  computer  di  ta  at  Columbus. 
OH.  Following  the  designation  of  an 
ARSA  at  Baltimore/Washington 
International  Airport  (bWI).  the  FAA 
evaluated  the  flow  of .  lir  traffic  there  for 
a  period  of  90  days  by  observing  the 
radar  and  extracting  c  smputer  data  to 
determine  if  compress  on  was  occurring. 
Compression  was  not  ietected  at  any  of 
these  locations.  Howe  ver,  compression 
of  air  traffic  is  a  site-s  lecific  effect  that 
could  occur  at  a  partic  ular  location 
regardless  of  its  abser  ce  elsewhere. 
Thus,  although  the  FA  \  does  not  believe 
compression  of  traffic  will  occur  at  any 
of  the  proposed  airpot  Is.  the  agency  will 
continue  to  monitor  e{  ch  designated 
ARSA  and  make  adjui  tments  if 
necessary. 

The  FAA  continues  to  believe  the 
implementation  of  the  ARSA  program 
will  enhance  aviation  safety.  The 
program  requires  two-  way  radio 
communication  betwe?n  ATC  and  all 
pilots  within  the  desigiated  areas.  Air 
traffic  controllers  will  thus  be  in  a  much 
improved  position  to  i  sue  complete 
traffic  information  to  I  le  pilots  involved. 

AOPA  and  others  ci  mmented  that 
several  of  the  propose  s  will  require 


pilots  to  violate  Federal  Aviation 
Regulations  (FAR)  S  91.79  (14  CFR  91.79) 
regarding  minimum  safe  altitudes.  The 
section  states  in  part.  "Except  when 
necessary  for  takeoff  or  landing,  no 
person  may  operate  an  aircraft  below 
...  an  altitude  of  1.000  feet  above  the 
highest  obstacle  within  a  horizontal 
radius  of  2.000  feet  of  the  aircraft  (when 
over  any  congested  area  of  a  city,  town, 
or  settlement,  or  over  any  open  air 
assembly  of  persons]."  The  commenters 
claim  that  the  1.200-foot  base  altitude  of 
the  5-  to  10-mile  portion  of  the  ARSA 
will  force  pilots  to  violate  FAR  91.79 
where  obstacles  extend  more  than  200 
feet  above  the  ground.  There  are  two 
alternatives  available  to  pilots  in  such  a 
situation  which  permit  compliance  with 
the  regulation.  Namely,  pilots  may 
participate  in  ARSA  services  and  thus 
not  be  limited  to  the  1.200-foot  base,  and 
secondly,  a  pilot  may  deviate  2,000  feet 
horizontally  from  the  obstacle. 

AOPA  and  others  commented  that  at 
those  locations  where  more  than  one 
ARSA  is  proposed,  and  the  5-  to  10-mile 
circles  of  two  ARSA's  join  but  the  5-mile 
circles  do  not.  a  flight  corridor  beneath 
the  adjoining  5-  to  10-mile  circles  is 
created,  inviting  compression.  AOPA 
suggests  that  in  cases  in  which  surface 
areas  of  adjoining  ARSA's  would  be 
separated  by  5  nautical  miles  or  more,  a 
corridor  of  5  nautical  miles  be 
established  to  the  upper  limit  of  the 
ARSA.  This  could  be  accomplished  by 
delimiting  the  5-  to  10-miIe  circles  of  the 
adjoining  ARSA's  with  parallel  lines 
that  were  5  nautical  miles  apart.  While 
the  FAA  has  not  had  actual  experience 
with  ARSA's  in  such  proximity,  the  5-  to 
10-mile  segment  of  the  BWI  ARSA  abuts 
the  Washington  National  Terminal 
Control  Area  and  thus  creates  the  type 
of  corridor  that  will  exist  at  the 
locations  to  which  AOPA  refers.  As 
indicated  above,  compression  has  not 
been  observed  in  the  BWI  area  and  the 
FAA  has  no  reason  to  believe  that  it  will 
occur  in  other  location. 

Several  commenters  noted  that  the 
proposal  did  not  contain  an 
environmental  assessment.  Under 
existing  environmental  regulations  the 
proposed  establishment  of  a  Terminal 
Control  Area  (TCA)  or  a  TRSA  does  not 
require  an  environmental  assessment. 
The  agency  environmental  regulations 
have  not  yet  been  amended  to  reflect 
ARSA  procedures.  However,  because 
the  potential  environmental  impact  and 
regulatorj-  effects  of  ARSA  designation 
fall  between  those  of  the  TCA  and 
TRSA  designation,  the  FCC  finds  that  no 
environmental  assessment  is  required 
for  an  ARSA  designation. 

AOPA.  EAA.  and  other  commenters 
indicated  that  the  FAA  had  failed  to 


demonstrate  a  need  for  the  ARSA 
program  itself,  as  well  as  a  need  for 
serveral  of  the  individual  proposed 
locations.  Additionally,  comments  were 
received  that  faulted  some  of  the 
features  of  the  ARSA.  Most  of  these 
comments  went  beyond  the  scope  of  the 
subject  proposal  and  were  addressed 
when  the  FAA  adopted  the 
recommendation  of  National  Airspace 
Review  (NAR)  Task  Group  1-2.2  (50  FR 
9252,  March  6, 1985).  However,  the  FAA 
believes  the  need  for  the  ARSA  program 
was  adequately  demonstrated  by  the 
task  group  that  reviewed  the  TRSA 
program  and  recommended  the  ARSA 
as  the  former's  replacement.  The  task 
group  faulted  the  TRSA  program  in 
several  of  its  aspects  and  through 
consensus  agreement  determined  the 
preferred  features  of  the  ARSA  prior  to 
making  a  recommendation  to  the  FAA  to 
adopt  the  ARSA  concept.  Justification 
for  the  ARSA  program  has  been  the 
subject  of  previous  FAA  rulemaking, 
and  the  program  was  adopted  after 
consideration  of  public  comment.  ; 

Response  to  comments  on  ARSA's  at 
particular  locations  is  made  below. 

AOPA.  EAA.  and  others  commented 
that  several  of  the  proposed  ARSA's 
failed  to  meet  the  criteria  for 
designation.  The  criteria  for  this  group 
of  candidates  was  recommended  by  the 
NAR  Task  Group  and  adopted  by  the 
FAA.  Namely.  ". . .  excluding  TCA 
locations,  all  airports  with  an 
operational  airport  traffic  control  tower 
and  currently  contained  within  a  TRSA 
serviced  by  a  Level  III.  IV.  or  V  radar 
approach  control  facility  shall  have  [an 
ARSA]  designate;  unless  a  study 
indicates  that  such  designation  is 
inappropriate  for  a  particular  location." 
(49  FR  47184.  November  30. 1984). 

AOPA.  EAA.  and  others  commented 
that  the  existence  of  a  TRSA  in  the 
above  mentioned  category  should  not  be 
considered  as  justification  for  an  ARSA. 
After  a  review  of  all  comments  received 
to  the  above  referenced  proposal,  the 
FAA  adopted  that  NAR 
recommendation  (50  FR  9252.  March  6. 
1985).  Therefore,  absent  a  finding  that 
designation  would  be  inappropriate,  the 
existence  of  a  TRSA  within  that  criteria 
is  deemed  sufficient  for  designation. 

AOPA,  EAA,  and  others  indicated 
that  several  of  the  proposed  locations  do 
not  meet  the  criteria  that  the  FAA  is 
considering  for  future  ARSA  candidates. 
The  FAA  has  circulated  proposed 
criteria  for  future  application.  However, 
whatever  the  nature  of  any  criteria 
eventually  adopted,  this  group  of 
locations  which  qualify  as  ARSA 
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candidates  under  the  adopted  NAR 
criteria  would  not  be  affected. 

Several  commenters,  including  AOPA 
and  EAA.  indicated  that  the  top  of  an 
ARSA  should  be  limited  to  the  height  of 
the  airport  trafilc  area,  which  is 
generally  up  to  but  oot  including  3,000 
feet  above  ground  level.  That  limit  was 
specifically  considered  by  the  NAR 
Task  Group  but  rejected  in  favor  of  the 
current  top  of  4.000  feet  above  field 
elevation.  The  rationale  of  the  task 
group  was  that  the  4,000-foot  cap  would 
afford  the  protection  to  aircraft 
executing  an  instrument  approach 
during  a  critical  phase  of  fl^t  when 
pilots  must  devote  considerable 
attention  to  their  instruments  prior  to 
executing  an  approach.  The  FAA 
concurs  in  that  rationale  and  has 
adopted  the  4,000-foot  recommendation. 
Several  commenters  suggested  the  top 
of  the  ARSA  be  lowered  from  4,000  feet 
above  field  elevation.  Absent  strong 
justification  for  lowering  this  attitude, 
the  FAA  has  not  adopted  these 
reconmiendations.  The  agency's 
rationale  for  nonadoption  is  set  forth 
immediately  above. 

Several  commenters  indicated  that 
pilots  of  aircraft  equipped  with  altitude 
encoding  Mode  C  transponders  should 
not  be  required  to  participate  in  the 
ARSA.  Procedures  require  that  before 
an  air  traffic  eontroller  may  use  the 
altitude  information  from  a  Mode  C 
transponder  the  information  must  be 
verified.  Thus,  the  requirement  to 
establish  two-way  radio  communication 
would  remain.  If  pilots  of  Mode  C 
equipped  aircraft  were  not  subject  to  the 
remaining  provisions  of  ARSA,  there 
could  be  inequitable  handling  of  users, 
one  of  the  major  points  of  criticism  the 
NAR  Task  Croups  leveled  at  the  TRSA 
program.  Therefore,  the  FAA  does  not 
agree  with  this  recommendation. 

Several  commenters.  including  AOPA 
and  EAA,  indicated  that  at  several  of 
the  proposed  ARSA's  the  TRSA  was 
working  quite  well  and  that  there  was 
no  need  to  change  something  that  was 
working.  The  FAA  acknowledges  that 
TRSA's  are  functional  and  beneficial,  to 
a  point.  However,  the  NAR  Task  Group 
did  not  fault  individual  TRSA  locations 
but  the  TRSA  program  itself  and 
recommended  its  replacement.  The  FAA 
concurred  with  that  assessment  and  has 
determined  that  the  ARSA  program  is 
an  improvement  over  the  TRSA  program 
from  the  standpoints  of  both  safety  and 
service.  Thus,  the  quality  of  service 
being  provided  at  TRSA  locations 
should  not  constitute  a  roadblock  to 
improvement. 

AOPA,  EAA,  and  other  commenters 
requested  that  no  5-  to  10-mile  circles  be 
segmented  and  that  a  single  altitude  be 


established  at  the  highest  level  of  any 
segment  proposed.  The  FAA  has 
established  several  ARSA's  that  have 
varying  base  altitudes,  llie  FAA 
acknowledged  that  segmentation  was  a 
deviation  from  the  NAR 
recommendation  when  the  ARSA  final 
rule  was  adopted  (50  FR  9252.  March  6, 
1985).  The  reconunendation  was  for  the 
base  altitude  in  the  subject  area  to  be 
1.200  feet  above  ground  level  (AGL)  and 
would  have  resulted  in  base  idtitudes 
rising  and  falling  in  concert  with  the 
underlying  terrain.  The  FAA  believes 
that  segmentation  simplifies  ARSA's  for 
the  several  locations  where  it  is 
employed,  yet  establishes  regulatory 
airspace  where  needed. 

Several  comments  claimed  that 
reduced  separation  standards  of  the 
ARSA  program  would  derogate  rather 
than  enhance  safety.  The  eUmination  of 
the  Stage  III  separation  requirements 
was  recommended  by  users,  all  of  whom 
are  virtually  interested  in  aviation 
safety,  and  adopted  by  the  FAA.  This 
aspect  of  the  ARSA  program  received 
considerable  FAA  attention  during  the 
confirmation  period  at  Austin.  TX.  and 
Columbus.  OH.  The  FAA  agrees  with 
the  task  group  that  the  Stage  III 
separation  standards  are  not  needed  for 
safety  in  a  mandatory  participation 
area. 

Several  commenters  requested  that 
the  ARSA  be  described  in  statute  rather 
than  nautical  miles.  Numerous  user 
organizations  and  the  NAR  itself  have 
recommended  that  the  FAA  adopt 
nautical-fflile  descriptions  rather  than 
statute.  It  is  the  intention  of  the  FAA  to 
establish  all  new  descriptions  according 
to  that  recommendation. 

Several  commenters  objected  to 
proposals  where  the  ARSA  was  hi 
proximity  to  other  airports.  According  to 
these  commenters  pilots  would  not 
know  whether  they  should  be  in  contact 
with  the  ARSA  approach  control  facility 
or  in  contact  with  the  control  tower  at 
the  secondary  airport  or  on  nnicom.  The 
FAA  does  not  view  this  situation  as 
different  from  that  existing  at  many  of 
these  locations  today.  Throng  pilot 
education  programs  and  experience  with 
ARSA  procedures  this  situation  will 
improve.  Also,  as  at  present  when  a 
pilot  contacts  the  wrong  FAA  facility 
the  controllers  will  give  appropriate 
instruct!  (HIS. 

A  closely  associated  comment 
received  from  several  parties  was  that 
mandatory  two-way  communications 
with  the  ARSA  approach  control  faciHty 
would  preclude  a  pilot  from  being  on  a 
proper  unicom  frequency  in  a  timely 
manner.  As  was  indicated  in  the  ARSA 
rule  J50  FR  9252,  March  6. 1985).  piloU 
can  expect  communications  transfer  in 


sufficient  time  to  obtain  information  at 
secondary  airports. 

AOPA  and  other  commenters 
objected  to  several  of  the  proposed 
ARSA's  based  upon  the  claim  that  the 
FAA  had  failed  to  evaluate  the 
cumulative  effect  of  the  proposed 
ARSA's  and  other  regulatory  airspace. 
The  evaluation  for  each  ARSA  included 
all  factors  known  to  the  FAA.  including 
the  proximity  of  other  regulatory 
airspace. 

Underljring  a  great  many  of  the 
comments  received  was  the  idea  that 
some  provision  should  be  made  so  that 
pilots  could  continue  their  current 
practices  without  contacting  the 
responsible  ATC  facility.  While  the  FAA 
has  made  significant  modifications  from 
the  standard  ARSA  in  cases  where 
circumstances  warrant  the  basic  thrust 
of  the  ARSA  program  is  to  require  two- 
way  communication  with  the 
responsible  approach  control  facility, 
and  not  to  make  modifications  in  the 
program  to  provide  for  nonparticipation. 

AOPA  and  odiers  commented  that 
FAA  underestimated  the  one-time  cost 
of  distributing  Letters  to  Airmen  and  the 
Advisory  Circular,  and  neglected  costs 
related  to  the  informal  poUic  meetings. 
Both  of  these  issues  were  discussed  in 
the  detailed  regulatory  evaluation  of  the 
NPRM,  which  has  been  available  hi  the 
regulatory  docket  since  publication  of 
the  NPRM.  The  availability  of  this 
detailed  evaluation  was  indicated  in  the 
introductory  paragraf^  of  the  regulatory 
evaluation  summary  included  in  the 
Federal  Register  Notice  of  proposed 
rulemaking  (50  FR  31472,  31474,  August 
2. 1985).  AOPA's  comments  assumed 
that  every  active  pilot  would  be  notified 
at  least  once.  However,  FAA  interxls  to 
mail  individual  Letters  to  Airmen  only  to 
those  pilots  living  m  the  vicinity  of 
ARSA  sites,  and  consequently  its  cost 
estimate  is  less  tilan  that  of  AOPA.  The 
total  one-time  cost  of  distributing  Letters 
to  Airmen  and  the  Advisory  Circular 
was  also  prorated  to  reflect  only  those 
sites  included  in  the  notice,  and  both 
total  and  prorated  cost  estimates  were 
provided  in  the  notice.  Further,  as  FAA 
indicated  in  the  detailed  regulatory 
evaluation,  the  expenses  associated 
with  pi^Uc  meetings  will  be  incuned 
regardless  of  whether  or  not  an  ARSA  is 
ultimately  established  at  a  proposed 
site,  and  oonsequenUy  these  expenses 
are  nuire  appropriately  considered 
sunken  costs  attributable  to  the 
rulemaking  process  rather  than 
implementation  costs  of  the  ARSA 
program.  SimUarly.  information  on 
ARSA's  followring  the  establishment  of  a 
new  site  will  also  be  disseminated  at 
aviation  safety  seminars  conducted 
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throughout  the  country  by  various 
district  offices.  These  seminars  are 
regularly  provided  by  the  FAA  to 
discuss  a  variety  o  aviation  safety 
issues,  and.  therefc  re.  will  not  involve 
any  additional  costs  strictly  as  a  result 
of  the  ARSA  progrim. 

Some  commenters  questioned  whether 
the  FAA  considered  the  impact  of  the 
proposed  ARSA's  Qn  individuals  in     * 
making  its  Regulatiry  Flexibility 
Determination,  and  whether  the 
threshold  for  deterfiining  if  a  significant 
economic  impact  oh  a  substantial 
number  of  small  entities  had  been 
exceeded  because  tome  small  entities 
might  be  impacted.JThe  Regulatory 
Flexibility  Act  of  IMO  (RFA)  was 
enacted  by  Congress  to  ensure  that 
small  entities  are  npt  unnecessarily  and 
disproportionately  (burdened  by 
government  regula^ons.  Small  entities 
are  independently  ^wned  and  operated 
small  businesses  aad  small  not-for-profit 
organizations.  Indilidual  citizens,  as 
such,  are  not  consif  ered  small  entities 
under  the  terms  of  the  RFA;  however,  an 
individual  whose  business  is  a  sole 
proprietorship  would  be  considered  a 
small  entity  under  tie  RFA.  Some  of  the 
small  entities  whici  could  be  potentially 
affected  by  implementation  of  the  ARSA 
program  include  th0  fixed-base 
operators,  flight  scliools,  agriculatural 
operations  and  othiir  small  aviation 
businesses  located  at  satellite  airports 
located  within  5  nautical  miles  of  the 
ARSA  center.  If  th^  mandatcHy 
participation  requinement  were  to 
extend  down  to  tha  surface  at  these 
airports,  where  uncjer  current 
regulations  particination  in  the  TRSA 
and  radio  communication  with  ATC  is 
voluntary,  operations  at  these  airports 
might  be  altered,  and  some  business 
could  be  lost  to  airports  outside  of  the 
ARSA  core.  Because  FAA  is  excluding 
almost  every  satellite  airport  located 
within  the  5-nautictl-mile  ring  to  avoid 
adversely  impacting  their  operations, 
and  in  some  cases  will  achieve  the  same 
purposes  through  Letters  of  Agreement 
between  ATC  and  the  affected  airports 
establishing  special  procedures  for 
operating  to  and  from  these  airports, 
FAA  expects  to  virtually  eliminate  any 
adverse  impact  on  ihe  operations  of 
small  satellite  airports  which  potentially 
could  result  from  tl^e  ARSA  program. 
Similarly.  FAA  exptcts  to  eliminate 
potential  adverse  iitipacts  on  existing 
flight  training  practice  areas,  as  well  as. 
soaring,  ballooning^  parachuting,  and 
ultralight  activities.]  by  developing 


special  procedures 


which  will 


accommodate  thes<  activities  through 
local  agreements  b(  tween  ATC  facilities 
and  the  affected  or  anizations.  For  these 


UMI 


reasons,  a  substantial  number  of  small 
entities,  defined  in  FAA  Order  2100.14, 
"Regulatory  Flexibility  Criteria  and 
Guidance,"  as  more  than  one-third  (but 
not  less  than  eleven)  of  the  small 
entities  subject  to  a  proposed  rule, 
clearly  will  not  be  impacted  by  this 
rulemaking.  Therefore,  adoption  of  this 
final  rule  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Air  Line  Pilots  Association 
concurred  with  the  proposal  as  an 
improvement  in  operational  efficiency 
and  a  significant  contribution  to  a 
reduction  of  midair  collision  potential. 

The  Air  Transport  Association 
endorsed  the  proposed  designations  as 
an  improvement  in  safety  with  specific 
comments  indicated  below. 

The  General  Aviation  Manufacturers 
Association  endorsed  the  ARSA's  as  an 
improvement  in  safety  and  concurred 
with  the  FAA's  philosophy  regarding 
some  deviation  fi'om  the  standard 
model. 

Comments  on  Particular  Locations 

Burbank-Glendale-Pasadena  Airport. 
CA 

The  Professional  Helicopter  Pilot's 
Association  opposed  the  ARSA. 
claiming  that  it  would  result  in  delays  to 
their  members  departing  Van  Nuys 
Airport  and  proceeding  east  due  to  the 
requirement  to  communicate  with 
Burbank  Approach  Control.  Other 
commenters  requested  a  cutout  for  the 
Van  Nuys  Airport.  The  airport  traffic 
areas  (ATA)  of  Burbank  and  Van  Nuys 
abut  If  the  route  to  be  flown  requires 
entry  into  the  Burbank  ATA, 
communications  with  Burbank  Tower  is 
required  today.  The  FAA  does  not 
believe  the  requirement  to  contact 
approach  control  rather  than  the  tower 
is  a  significant  change  in  procedures. 
The  ARSA  requires  no  modification  in 
the  present  agreement  that  exists 
between  the  two  control  facilities 
regarding  their  ATA's.  Thus,  if  the  route 
remains  within  the  Van  Nuys  ATA,  a 
clearance  from  Van  Nuys  Tower,  based 
upon  the  interfacility  agreement, 
constitutes  the  ATC  authorization 
required  to  operate  within  that  portion 
of  the  ARSA  within  the  Van  Nuys  ATA. 

Several  commenters  requested  a 
nonregulatory  east  to  west  corridor  be 
established  to  the  north.  Other 
commenters  requested  terminating  the 
ARSA  north  of  Interstate  210.  The  FAA 
has  modified  the  ARSA  northwest  of 
Burbank  by  termination  of  the  ARSA 
beyond  8  miles.  This  will  provide  some 
of  the  relief  requested.  However,  to  use 
Interstate  210  as  the  ARSA  boundary, 
would  impact  upon  traffic  inbound  to 


Runway  15.  Toward  the  northeast,  the 
boundary  would  be  inside  the  Burbank 
ATA. 

Some  commenters  requested  a 
reduction  in  the  5-  to  10-mile  circle  to 
the  northwest  due  to  terrain.  The  FAA 
has  adopted  this  suggestion. 

Commenters  also  requested  a  larger 
cutout  for  Whiteman  Airport.  The  north 
boundary  of  the  Whiteman  Airport  is 
located  almost  exactly  on  the  5-mile 
radius  of  the  ARSA.  The  cutout  of  1  V& 
miles  is  larger  than  the  cutout  firom  the 
current  TRSA  and  the  altitude  of  3,000 
feet  MSL  for  the  5-  to  10-mile  circle 
provides  an  additional  800  feet  as 
compared  to  the  standard.  For  these 
reasons  the  FAA  does  not  believe  that 
increasing  the  horizontal  limits  of  the 
cutout  is  warranted. 

Several  commenters  objected  to  the 
ARSA  on  the  basis  that  it  would 
negatively  impact  flight  training,  hang 
gliding,  soaring,  and  balloon  activities. 
Some  of  these  activities  are  conducted 
beyond  the  boundaries  of  the  ARSA.  In 
other  situations,  the  activities  are 
conducted  away  horn  normal  flight 
paths.  In  the  latter  cases,  local 
agreements  will  be  established  between 
the  local  FAA  facility  and  these  users. 
The  FAA  indicated  in  the  proposal  and 
adoption  of  the  ARSA  rule  (50  FR  9252.   ' 
March  6. 1965]  that  local  agreements 
could  be  established  to  accommodate 
these  needs. 

The  Home  Owners  Association  of 
Encino  requested  the  establishment  of  a 
TCA  for  the  Burbank  area,  and 
alternatively  supported  the  ASA 
designation.  Establishment  of  a  TCA  for 
Burbank  is  beyond  the  scope  of  the 
proposal. 

Other  commenters  supported  the 
ARSA  proposal  as  an  improvement  in 
aviation.  One  commenter  suggested  that 
the  5-  to  10-mile  circle  be  deleted  from 
approximately  the  315*  bearing 
clockwise  to  the  004*  bearing.  The 
commenter's  rationale  was  that  access   - 
to  Whiteman  Airport  was  needed  from 
the  north  and  east.  The  FAA  has 
reduced  the  dimensions  of  the  ARSA  in 
this  area  but  total  elimination  is  not 
warranted.  Access  to  the  Whiteman 
Airport  through  Newhall  Pass  is 
provided  with  this  reduction  as  well  as 
increased  access  from  the  east. 

The  above  commenter  also  requested 
that  the  cutout  for  Whiteman  Airport  be 
enlarged  in  the  vicinity  of  Hansen  Dam 
to  provide  for  departures  from 
whiteman.  The  FAA  does  not  concur 
with  this  recommendation.  The  cutout  as 
configured  provides  for  Whiteman 
traffic,  and  if  enlarged  it  would  further 
impact  the  arriving  traffic  to  Runway  15 
at  Burbank. 
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Several  commenters  requested  that 
the  5-  to  lO-mile  circle  to  the  east  be 
deleted  from  the  ARSA.  The  rationale 
for  this  request  was  that  the  area  was 
not  needed  for  IFR  traffic.  The  ARSA 
program  is  for  both  IFR  and  VFR  traffic 
and  the  FAA  does  not  believe  the 
suggested  modification  is  warranted. 

Several  commenters  requested  that  a 
portion  of  the  5-  to  10-mile  circle  to  the 
west  and  southwest  be  deleted.  The 
rationale  for  this  request  was  to 
increase  the  access  to  and  from  a  VFR 
corridor  and  Sepulveda  Pass.  The  FAA 
does  not  concur  with  this  suggestion.  As 
indicated  above,  the  base  altitude  of 
3,000  feet  MSL  in  this  area  is  800  feet 
higher  than  the  standard  and  this 
provides  additional  access  to  both  of  the 
requested  areas.  •    .      ■ 

El  ToroMCAS,  Santa  Ana,  CA 

The  United  States  Marine  Corps  and 
other  commenters  requested  that  the 
altitude  of  the  5-  to  10-mile  segment 
should  go  to  the  surface  in  the  area  of 
the  Tmal  approach  course  for  Runway 
34.  The  rationale  for  this  request  is  that 
this  area  has  been  identified  as  one 
where  the  potential  for  midair  collisions 
is  significant.  This  suggestion  is  beyond 
the  scope  of  the  ARSA  proposal. 
However,  these  comments  have  been 
considered  by  the  FAA  and  a  rule  under 
Part  93  is  being  promulgated  to  address 
this  problem.  Amendment  93-48  is 
published  in  this  issue  of  the  Federal 
Register. 

Several  commenters  indicated  that 
implementation  of  the  ARSA  would 
negatively  impact  flight  training  areas. 
This  comment  will  be  resolved  by  a 
local  agreement. 

Several  commenters  believed  that  due 
to  the  amount  of  traffic  using  John 
Wayne  Airport,  ARSA  designation 
would  result  in  delays.  The  FAA 
believes  that  any  delays  incurred  as  a 
result  of  the  ARSA  will  be  transitory  in 
nature  and  eliminated  as  experience  is 
gained  by  both  pilots  and  controllers. 

Comments  were  received  requesting 
that  the  ARSA  be  limited  to  a  radius  of  5 
miles  from  the  airport  with  the 
exception  of  the  final  approach  course 
for  Runway  34.  The  FAA  does  not 
believe  that  such  a  departure  from  the 
national  standard  is  warranted  absent 
overriding  considerations  such  as  the 
terrain  north  and  east  of  El  Toro. 

Greensboro-High  Point-  Winston-Salem 
Regional  Airport,  NC 

The  Soaring  Society  of  America 
commented  that  the  ARSA  would 
negatively  impact  soaring  activity  at 
Whitsett  Airport  which  is  located 
approximately  20  miles  east  of  the 
Greensboro  Airport.  The  FAA  believes 


that  due  to  the  location  of  this  activity 
the  ARSA  will  impose  little  if  any 
restriction  on  the  soaring  activity.  If  a 
conflict  arises  between  soaring 
activities  it  can  be  handled  by  a  local 
agreement. 

James  M.  Cox  Dayton  International 
Airport,  OH 

The  United  States  Air  Force  was 
generally  supportive  of  the  ARSA  but 
requested  a  local  agreement  to 
accommodate  the  airport  traffic  area  at 
Wright-Patterson  Air  Force  Base.  This  is 
within  the  scope  of  the  rule  and  will  be 
handled  locally. 

The  Soaring  Society  of  America  stated 
that  glider  operations  at  airports  located 
beyond  ARSA  boundaries  would  be 
negatively  impacted  due  to  increased 
traffic  density.  Also,  cross-country 
soaring  routes  penetrate  ARSA  airspace. 
The  designation  of  the  Dayton  ARSA 
will  not  itself  increase  the  density  of  air 
traffic,  and  the  FAA  does  not  anticipate 
VFR  traffic  compression  in  the  Dayton 
area  as  a  result  of  the  ARSA. 
Additionally,  local  agreements  can  be 
established  to  accommodate  soaring 
activities  in  line  with  the  need  to 
provide  ARSA  services  to  other  users. 

One  conunenter  requested  that  the 
Dayton  ARSA  be  expanded  to  include 
Wright-Patterson  Air  Force  Base.  That 
request  is  beyond  the  scope  of  the 
proposal  and  could  not  be  implemented 
without  additional  rulemaking. 

Commenters  requested  a  cutout  be 
provided  for  Bamhart  Memorial  Airport. 
Other  commenters  requested  that  if  a 
cutout  was  not  provided  that  the  floor  of 
the  5-  to  10-mile  circle  be  raised  to  3,000 
feet  MSL  in  that  area.  A  representative 
of  the  Flying  Association  at  Bamhart 
Airport  stated  that  raising  the  floor  to 
2,400  feet  MSL  would  accommodate 
their  needs.  The  FAA  has  modified  the 
Dayton  proposal  and  established  the 
floor  of  the  5-  to  10-mile  circle  at  2,400 
feet  MSL  The  FAA  believes  that  a 
cutout  for  Bamhart  is  not  warranted  and 
that  the  increase  in  the  altitude  will 
provide  for  Bamhart  operations. 

Commenters  requested  that  the 
altitude  of  the  5-  to  10-miIe  circle  not  be 
segmented.  The  FAA  agrees  that  the 
single  altitude  of  2,400  feet  MSL  will 
simplify  the  Dayton  ARSA  and  provide 
the  degree  of  service  envisioned  in  the 
proposal. 

Commenters  requested  the 
establishment  of  a  noiu^gulatory 
corridor  between  the  5-mile  ARSA 
radius  and  the  airport  traffic  area  (ATA) 
at  Wright-Patterson  Air  Force  Base. 
These  comments  indicated  that  users  of 
Bamhart  Airport  currently  pass  between 
the  Dayton  and  Wright-Patterson  ATA's 
and  thus  do  not  have  a  communications 


requirement  Bamhart  Airport  is  a 
private  use  airport  and  a  local 
agreement  can  b^  established  to  provide 
for  transiting  the  subject  area  that  will 
provide  for  die  level  of  safety  and 
service  envisioned  by  the  proposal. 

Lubbock  International  Airport.  TX 

The  Soaring  Society  of  America 
commented  that  establishment  of  the 
ARSA  would  negatively  impact  soaring 
operations  at  two  airports.  These 
concems  will  be  resolved  with  a  local 
agreement. 

The  Southwest  Regional  Office  of  the 
Air  Transport  Association  fully 
concurred  with  the  Lubbock  ARSA  as 
proposed. 

March  and  Norton  Air  Force  Bases  and 
Ontario  International  Airport 

AOPA  and  other  commenters 
indicated  that  March  and  Norton  AFB's 
do  not  meet  the  criteria  and  therefore 
should  not  be  designated  as  ARSA's. 
These  two  locations  meet  the 
recommended  and  adopted  criteria. 

AOPA.  the  County  Board  of 
Supervisors  for  San  Bernardino  County. 
Task  5A,  a  local  aviation  committee, 
and  numerous  other  commenters 
objected  to  the  ARSA  designation  based 
upon  their  beUef  that  such  would  have  a 
negative  impact  on  training  areas.  The 
seeming  conflict  between  the  designated 
ARSA's  and  flight  training-area  will  be 
handled  with  a  local  agreement. 

The  Mayor's  Office,  Redlands. 
Califomia.  commented  that  the  ARSA's 
should  be  modified  to  resolve  any 
infringements  on  the  traffic  patterns  at 
the  smaller  general  aviation  airports 
within  the  area.  Cutouts  have  been 
provided  to  resolve  this  problem  at 
those  airports  that  otherwise  would 
have  been  on  an  ARSA  floor.  The  base 
of  the  5-  to  10-mile  circles  provides 
sufficient  altitudes  to  allow  access  to 
these  airports. 

The  Redlands'  Mayor  Office  also 
requested  that  the  ARSA's  for  March 
and  Norton  be  established  on  a  trial 
basis  only.  The  FAA  does  not  conciu* 
with  this  suggestion.  The  ARSA  program 
has  been  evaluated  and  the  purpose  of 
this  action  is  to  establish  the  program.  If 
modification  becomes  necessary,  it  can 
be  accomplished  with  additional 
rulemaking  action. 

AOPA,  EAA,  the  Soaring  Society  of 
America,  and  other  commenters 
objected  to  the  ARSA's  upon  their  belief 
that  designation  would  negatively 
impact  soaring,  hand  gliding,  and 
balloon  activities.  These  activities  will 
be  handled  through  a  local  agreement  as 
provided  in  the  ARSA  rule  (50  FR  9252, 
March  6. 1985). 


SmO       FedHal 
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Task  5A  coounented  Uuit  the 
resources  of  professjooal  aviatioa 
groups  be  utilized  pit o»  to 
implementation  to  determine  the 
feasibility  of  an  ARSA  and  provide 
solutions  to  proUenii  common  to  the 
Ontario  area.  The  FAa  does  not  concur 
with  the  delay  furth4r  study  and 
evaluation  would  entail-  The  ARSA 
program  was  recommended  by 
professional  aviaboA  groups  and  has 
been  evaluated  at  tvf  o  operating 
facilities.  This  comn^ent  period  has  been 
provided  for  local  interests  to  provide 
additional  information  and  the  FAA  has 
adopted  some  of  thejsuggestions 
received. 

AOPA  EAA.  Task  5A,  and  numerous 
commenters  objected  to  ARSA 
designation  based  u^n  their  belief  that 
the  VFR  routes  to  thi  passes  would  need 
to  be  altered  or  that  extensive  delays 
would  occur.  The  FAA  has  limited  all 
three  of  the  propose<^  ARSA's  to  provide 
for  the  access  to  the  ^sses.  Norton  and 
Ontario  are  limited  to  the  north  and  a 
corridor  has  been  provided  between 
these  two  ARSA's  aad  March. 

Several  commenters  indicated  that 
increased  access  should  be  provided  to 
the  Riverside  and  Fl4-Bob  airports.  The 
access  to  these  airports  has  been 
increased  due  to  the  provision  for  the 
corridor  between  M^tJi  and  the  other 
two  ARSA's.  T 

The  United  States  Air  Force  fully 
concurred  with  the  designations  as 
proposed  as  a  definite  safety 
improvement  in  an  area  having  a  most 
serious  midair  collision  potential. 

Portland  Intematiomil  Airport.  OR 

The  City  of  Vancouver  and  several 
other  commenters  re<)uested  that  the 
cutouts  for  Evergreea  and  Pearson 
Airports  be  enlarged]  The  FAA  agrees 
with  these  commenta  regarding  Pearson 
and  that  cutout  has  qeen  enlarged.  Local 
traffic  patterns  are  iii  agreement  with 
the  Evergreen  cutout  land  the  FAA  does 
not  believe  enlargement  for  Evergreen  is 
warranted.  | 

Commenters  indicated  that  a  single 
altitude  for  the  5-  to  io-mile  circle 
should  be  established.  The  segmentation 
of  the  S-  to  lO-mile  cifcle  is  necessary  to 
provide  the  level  of  sjafety  and  service 
envisioned  by  the  rue  and  is  dictated 
due  to  terrain  in  the  Portland  area. 

Tinker  AFB,  OK.  and  Will  Rogers 
World  Airport,  Oklakoma  City.  OK 

The  United  States  Air  Force  concurred 
with  the  ARSA  for  Tinker  AFB  and  Will 
Rogers  if  a  local  agreement  can  be 
established  with  the  I'inker  and  Will 
Rogers.  A  local  agre^nent  will  be 


established  between 


the  two  facilities. 


UMI 


AOPA  and  other  corameaters  claimed 
that  Tinker  AFB  does  not  qualify  as  an 
ARSA  candidate.  Tinker  AFB  qualifies 
under  the  NAR  criteria  that  were 
adopted. 

The  Air  Transport  Association  (ATA), 
the  University  of  Oklahoma,  and  other 
commenters  concur  with  the  proposed 
ARSA  provided  that  a  cutout  for 
Westheimer  Airport  was  provided 
below  3.00Ofeet  MSL  The  FAA  concurs 
and  a  cutout  of  3  miles  has  been 
provided. 

The  University  of  Oklahoma  and 
other  commenters  requested  that  ARSA 
airspace  be  extended  to  the  surface 
between  the  two  5-nitle  radii,  or 
alternatively,  that  the  Tinker  ARSA  not 
be  designated.  This  suggestion  was 
based  upon  their  belief  that  compression 
would  occur  absent  such  a  provision. 
The  suggestion  is  beyond  the  scope  of 
the  proposal  and  cannot  be  adopted. 
The  subject  of  compression  has  been 
addressed  generally  earlier  in  this 
document. 

AOPA  and  other  commenters 
indicated  that  ARSA  designation  would 
negatively  impact  training  areas. 
Provision  for  training  area  will  be  made 
by  local  agreement. 

Several  commenters  indicated  that 
Interstate  35  was  a  VFR  flyvray  for 
aircraft  transiting  the  area  and 
requested  a  corridor  be  established.  The 
FAA  agrees  and  has  established  a 
corridor  for  this  area. 

Other  Comments 

A  number  of  other  comments  were 
received  addressing  matters  beyond  the 
scope  of  these  proposals  such  as 
charting,  the  number  of  frequencies 
depicted  on  a  chart,  the  general  design 
features  of  an  ARSA.  etc.  The  FAA  will 
give  consideration  to  all  of  the  points 
raised  in  these  comments  but  will  not 
address  them  as  a  part  of  this 
rulemaking. 

Regulatory  Evaluation 

Those  comments  which  addressed 
information  presented  in  the  Regulatory 
Evaluation  of  the  NPRM.  which  included 
both  dockets  8&-AWA-2  and  8S-AWA- 
3,  have  been  discussed  above.  A 
detailed  Regulatory  Evaluation  of  the 
final  rule  in  this  docket,  85-AWA-2.  has 
been  placed  in  the  regulatory  docket. 

Briefly,  the  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable.  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  it  is  difficult  to 
specifically  attribute  the  standardization 
benefits,  as  well  as  the  safety  benefits. 


to  individual  ARSA  sites.  Finally,  until 
more  experience  has  been  gained  with  .. 
ARSA  operations,  estimates  of  both  the 
efficiency  improvements  resulting  in 
time  savings  to  aircraft  operators,  and    ■ 
the  potential  delays  resulting  from 
mandatary  participation,  will  be  quite 
preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal, 
and  that  efficiency  gains  will  be  reaKzed 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
initial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efficiency  in  terminal    ^ 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  the  group 
of  ARSA  sites  established  by  this  rule 
typify  the  benefits  which  FAA  expects  .. 
to  achieve  nationally  from  the  ARSA 
program.  These  Benefits  are  expected  to 
be  achieved  without  any  additional 
controller  staffing  or  radar  equipment 
costs  to  FAA. 

In  addition  to  these  operational 
efficiency  improvements,  estabhshment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  much  as  $300 
million,  for  each  accident  prevented. 

For  the  reasons,  FAA  expects  that  the 
ARSA  sites  estabhshed  in  this  rule  will 
produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  FlexibtBty  Detemunation 

Under  the  terras  of  the  Regulatory 
Flexibility  Act,  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibitity 
Determination  was  published  in  the 
NPRM,  and  those  conuoents  which 
addressed  it  have  been  discussed  above. 
For  the  reasons  presented  in  the  NHIM 
and  clarified  in  the  Discussion  of 
Comments,  FAA  has  determined  that 
this  rulemaking  action  is  not  expected  to 
affect  a  substantial  number  of  small 
entities.  Therefore,  the  FAA  certifies 
that  this  regulatory  action  will  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  the  11  airports 
listed  below.  Each  location  designated  » 
a  public  or  mihtary  airport  at  which  a 
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nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  each  ARSA  will 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
each  of  the  effected  locations  will 
reduce  the  risk  or  midair  collision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  and 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Airport  radar  service 
jrea. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
amended,  as  follows:  <' 

Ml 

PART  17— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND      ' 
REPORTING  POINTS       .• 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authorty:  49  U.S.C.  1348(a)  and  1354(a);  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12. 1983):  14  CFR  11.69. 

§71.501    [Ammded] 

2.  Section  71.501  is  amended  as 
follows: 

Burbank-Glendale-Pasadena  Airport,  CA 
|New| 

The  airspace  extending  upward  from  the 
surface  to  and  including  4.800  feet  MSL 
within  a  S-mile  radius  of  the  Burbank- 
Glendale-Pasadena  Airport  (lat.  34'12'02"N.. 
long.  118*21'27  W.)  excluding  that  airspace 
within  a  l.S-mile  radius  of  the  Whiteman 
Airport  (lat.  34'15'35  N..  long.  118*25  45  W.): 
and  that  airspace  extending  upward  from 
3,000  feet  MSL  to  and  including  4.800  feet 
MSL  within  a  10-mile  radius  of  the  Burbank- 
Glendale-Pasadena  Airport,  excluding  that 
airspace  from  the  004'  bearing  from  the 
airport  clockwise  to  the  090*  bearing  from  the 
airport  and  that  airspace  south  of  the  north 
t>oundary  of  the  Los  Angeles.  CA,  Terminal 
Control  Area  and  that  airspace  beyond  8 
miles  from  the  airport  from  the  315"  bearing 
from  the  airport  clockwise  to  the  343*  bearing 
from  the  airport  and  that  airspace  east  of  a 
line  beginning  at  a  point  on  the  343*  bearing 
from  the  airport  on  the  8-mile  arc  extending 
southeast  to  a  point  on  the  004'  bearing  from 
the  airport  on  the  5-mile  arc. 


El  Toro  MCAS.  Santa  Ana,  CA  |New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,400  feet  MSL 
within  a  5-mile  radius  of  the  El  Toro  Marine 
Coips  Airport  (lat.  33*4018'  N.,  long. 
117*43  30'  W.),  excluding  that  airspace  west 
of  a  line  beginning  at  the  point  where  the 
255*  t>earing  from  the  airport  intersects  the  5- 
mile  arc  and  extending  to  the  point  where  the 
335*  bearing  intersects  the  5-mile  arc  from 
the  airport;  and  that  airspace  extending 
upward  from  2.500  feet  MSL  to  and  including 
4.400  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  104*  bearing  from  the  airport 
clockwise  to  the  004*  bearing  from  the 
airport. 

Graensboto-High  Point-Winston-Saleni 
Regional  Alnmrt,  NC  {Now] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,000  feet  MSL 
within  a  5-mile  radius  of  the  Greensboro-High 
Point-Winston-Salem  Regional  Airport  (lat. 
36*05  47  N.,  long.  79*56  21  W.),  and  that 
airspace  extending  upward  from  2,100  feet 
MSL  to  5.000  feet  MSL  within  a  10-mile  radius 
of  the  Greensboro-High  Point-Winston-Salem 
Regional  Airport. 

Jamas  M.  Cox  Dayton  Intematioaal  Airport. 
OH  (NawJ 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,000  feet  MSL 
within  a  5-mile  radius  of  the  James  M.  Cox 
Dayton  International  Airport  (lat. 
39*54  04  N..  long.  84*1312  W.),  and  that 
airspace  extending  upward  from  2.400  feet 
MSL  to  and  including  5,000  feet  MSL  within  a 
10-mile  radius  of  the  airport. 

Lubbock  Intematioiial  Airport,  TX  (New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  7.300  feet  MSL 
within  a  5-mile  radius  of  Lubbock 
International  Airport  (lat.  33*3949  "N..  long. 
101'49'20"W.),  and  that  airspace  extending 
upward  from  2.400  feet  MSL  to  and  including 
5.000  feet  MSL  within  a  10-mile  radius  of  the 
airport. 

March  AFB,  CA  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,500  feet  MSL 
within  a  5-niile  radius  of  the  March  AFB  (lat. 
33*53  01  N.,  long.  117*15  38  W.).  and  that 
airspace  extending  upward  from  3.900  feet 
MSL  to  and  including  5,500  feet  MSL  within  a 
10-mile  radius  of  the  airport  south  of  the 
centeriine  of  V-16/370  east  of  the  airport 
clockwise  to  the  260*  bearing. 

Norton  AFB,  CA  (New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,000  feet  MSL 
within  a  5-miIe  radius  of  the  Norton  AFB  (lat. 
34*05  43  "W..  long  117*14  03  W.),  excluding 
that  airspace  within  a  1.5-mile  radius  of 
Rediands  Airport  (lat.  34*05  07  N..  long. 
117 '08 '44  "W.);  and  that  airspace  extending 
upward  from  2.700  feet  MSL  to  and  including 
5,000  feet  MSL  within  a  10-mile  radius  of  the 
airport  and  north  of  a  line  extending  from  the 
point  where  the  180*  bearing  from  the  airport 
intersects  the  5-mile  arc  to  the  point  where 
the  239*  bearing  from  the  airport  intersects 
the  10-mile  arc.  and  south  of  Foothills 
Boulevard  to  the  west  of  Norton  AFB. 


Ontario  intematioaal  Aiiport,  CA  (New] 

The  airspace  extending  upward  from  the 
surface  to  and  including  5,000  feet  MSL 
within  a  5-mile  radius  of  the  Ontario 
International  Airport  (lat.  34*03  26  N..  long. 
117*3629  "W.),  excluding  that  airspace  within 
a  1.5-mile  radius  of  the  Cable  Airport  (lat. 
34*06  50  N..  long.  117*41  20  W.)  and  that 
airspace  within  a  2-mile  radius  of  the  Chino 
Airport  (lat  33'58  30  N..  long.  117*3800  W.): 
and  that  airspace  extending  upward  from 
2,700  feet  MSL  to  and  including  5.000  fee! 
MSL  within  a  10-mile  radius  of  the  airport 
and  south  of  Foothills  Boulevard  on  the  east 
clockwise  to  the  314*  bearing  from  the 
airport. 

Portland  IntwoatioDal  Airport,  OR  (New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.000  feet  MSL 
within  a  5-mile  radius  of  Portland 
International  Airport  (lat.  45  *  35 '20  "N..  long. 
122*3547  "W.),  excluding  that  airspace  within 
a  1-mile  radius  of  Evergreen  Airport  (lat. 
45*37  20  N..  long.  122*31 15  W.)  and  that 
airspace  from  the  003*  l>earing  from 
Evergreen  Airport  clockwise  to  the  105' 
bearing  from  Evergreen  Airport  and 
excluding  that  airspace  up  to  but  not 
including  1.100  feet  MSL  in  an  area  bounded 
by  a  line  l>eginning  at  the  point  where  the 
019*  bearing  from  Pearson  Airpark  (lat 
45*37'17  N..  long.  122*39  22  W.)  intersecU 
the  S-mile  arc  from  Portland  International 
Airport  extending  southeast  to  a  point  1  Vz 
miles  east  of  Pearson  Airpark  on  the 
extended  centeriine  of  Runway  8/26  and 
thence  south  to  the  north  shore  of  the 
Coiumt>ia  River  and  thence  west  via  the 
north  shore  of  the  Columbia  River  to  the  5- 
mile  arc  from  Portland  International;  and  that 
airspace  extending  upward  from  2,000  feet 
MSL  to  and  including  4.000  feet  MSL  within  a 
10-mile  radius  of  Portland  International 
Airport  from  the  004*  bearing  from  the  airport 
clockwise  to  the  093*  bearing  from  the 
airport  and  that  airspace  extending  upward 
from  1,700  feet  MSL  to  and  including  4.000 
feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  093'  bearing  from  the  airport 
clockwise  to  the  196"  bearing  from  the 
airport,  and  that  airspace  extending  upward 
from  2.300  feet  MSL  to  and  including  4,000 
feet  MSL  from  die  196*  bearing  from  the 
airport  clockwise  to  the  268*  l>earing  from  the 
airport  and  that  airspace  extending  upward 
from  1.800  feet  MSL  to  and  including  4,000 
feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  268*  bearing  from  the  airport 
clockwise  to  the  004"  bearing  from  the 
airport. 

Tinker  AFB,  OK  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,300  feet  MSL 
within  a  5-mile  radius  of  the  Tinker  AFB  (lat 
35'25  06  N..  long.  97*23 18  W.).  excluding 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  3,000  feet  MSL 
within  IV^  miles  either  side  of  Interstate  35; 
and  that  airspace  extending  upward  from 
2.500  feet  MSL  within  a  10-mile  radius  of 
Tinker  AFB.  excluding  that  airspace 
extending  upward  from  2,500  feet  MSL  to  but 
not  including  3.000  feet  MSL  within  1  Vt  miles 
of  Interstate  35,  and  excluding  that  airspace 
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extending  upward  ntmi  2.S00  feet  MSL  to  but 
not  including  3.000  |eet  MSL  withia  a  S-miie 
radius  of  the  Univ«|«ity  of  Oklahoma 
Westheiaer  Aiipa^  (lat  35*1500  N.  long. 
97*2800  W.)  and  e  icchiding  that  airspace 
designated  aa  the  \  ITiU  Rogers  World  Airport 
OK.  Airport  Radar  Servke  Area. 


AiiVBrt,  OkMioina  Oty, 


ending  upward  from  the 
cli  ding  5J00  feet  MSL 
rad  us  of  the  Will  Rogers 
35*23  35  N,  long, 
exclui  ling  that  airspace  within  a 
DoWntown  Airpark  (lat. 
31  SB  W.)  and  that 
upward  from  the  surface 
SjaOO  feet  MSL  within  1  Mi 
ofllnterstate  35;  and  that 
upward  from  2.500  feet 
5J0O  feet  MSL  within  a 
Rogers  World  Airport, 
east  of  a  line 
on  the  023*  bearing  frt>m 
and  extending  to  the  10- 
to|Ruaway  17/35,  and 

extending  upward 
to  but  not  including  3UXX) 
nules  either  side  of 
e  uJuding  that  airspace 
rom  2.500  feet  MSL  to  but 
3J100  [ioet  MSL  within  a  3-mile 
Univ^sity  of  Oklahoma 

(Olat  35  15  00  N..  long. 
I  deluding  that  airspace 
1  inker  AFB,  OK.  Airport 


ckiditg 
Villi 

tairs|iace 


i  mills 


1  au8{  lace 


Manager, 

Information  Division. 
[FR  Doc.  85-291 ZS 

MLUNQ  COM  4SM-t^ 


OK  [N9W| 

That  airspace  ex 
surface  to  and  ini 
within  a  5-mile 
World  Airport  (lat 
97  "3802'^. 
1-mile  radius  of 
36*25  57  N..  long, 
airspace  extending 
to  but  not  inclndinf 
miles  either  side 
airspace  exteoding 
MSL  to  and  incl 
10- mile  radius  of 
excluding  that 
begimiing  at  a  poin  1 
the  airport  at  5 
mile  arc  parallel 
excluding  that 
from  2.500  feet  MSI , 
feet  MSL  within  1 
Interstate  35.  and 
extending  upward 
not  including 
radius  of  the 
Westheimer  Airpa^ 
97  2800  W.).  and 
designated  as  the 
Radar  Service  Arei. 

Issued  in  Washii  gtoo,  IX^  on  December  4, 
1985. 
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DEPARTMENT  OF  7  RANSPORTATION 

Federal  Aviation  Ac^ministratlbn 

14CFRPart93 

I  Oocktt  No.  241 17;  Anbft  No.  93-4«] 

Marine  Corps  Air  Sti  ition  (MCAS)  Ei 
Toro,  CA.  Speciai  Al^  Traffic  Rules 

AOCNCV:  Federal  Avi  jtion 
Administration  (FA/|).  DOT. 
action:  Final  rule. 


:  This  actio  i  establishes 
special  air  tragic  niU  s  for  aircraft 
operations  in  the  vici  nity  of  MCAS  El 
Toro.  CA.  This  action  being  promulgated 
simultaneously  with  »  final  rule 
establishing  an  Airport  Radar  Service 
Area  (ARSA)  at  MCAS  El  Toro.  CA.  The 
special  air  traffic  rules  will  require  pilots 
to  establish  and  maintain  two-way  radio 
communication,  in  the  affected  airspace 
adjacent  to  the  ARSA,  with  the  FAA 
Coast  Terminal  Radar  Approach  Control 
Facility.  Aircraft  operations  affected  by 
this  rule  will  be  prov^ed  the  same  ATC 
services  received  by  aircraft  operating 
in  the  ARSA.  Ultralidit  vehicle  and 
parachute  jump  activ  ty  will  be  required 
to  be  conducted  unde  r  an  ATC 
authorization.  The  procedures  adopted 
are  expected  to  reduc  e  the  midair 
collision  risk  and  pro  note  the  efFicient 
control  of  air  trafilc. 

EFFECTIVE  DATE:  0901  G.m.t..  January  18. 
1986. 

FOR  FURTHER  INFORM  kTtON  CONTACT: 

William  C.  Davis,  Air  space  and  Air 
Traffic  Rules  Branch  ATC)-230). 
Airspace-Rules  and  /  eronautical 
Information  Division,  Air  Traffic 
Operations  Service,  F  ederal  Aviation 
Administration,  800  h  dependence 
Avenue.  SVV.,  W'ashirig,    ^ 
telephone:  (202)  426-*  783. 
SUPPLEMENTARY  INFojuNATION: 
Background 

A  Terminal  Radar 
( TRSA)  is  currently  i 
Toro.  A  TRSA  identif 
surrounding  a  specific  d 
ATC  provides  radar 
separation  not  only  tt 
under  instrument  fii 
also  to  participating 
under  visual  flij^ht 
are  not  establisherl  b 


SB' 


ig)l 


rul  ;3 


UMI 


participation  by  piioti 
VFR  is  voluntary,  all^ 
urged  fo  particip.ite 

In  1978.  the  Comm^ 
Tom  reijuosted  the  FJ 
(oifninal  radar  ser\'ic< 
uso  at  MCAS  El  Toro 
contml  .ire;i  (TCA)  to 
control  of  ;jir  traffic  ii 
MCAS  El  Toro.  This 


gton,  DC  20591; 


Service  Area 
effect  at  MCAS  El 
es  an  area 

airport  where 
quencing  and 
aircraft  operating 
rules  (IFR)  but 
rcraft  operating 
(VTR).  TRSAs 
regulation,  and 
oper.iting  under 
ough  pilots  are 


.ler  of  MCAS  El 
,^A  to  replace  the 
area  (TRSA)  in 
with  a  terminal 
exercise  greater 
the  area  around 
request  was 


repeated  in  1979  and  1981.  Each  request 
sought  to  improve  the  operating 
environment  for  military  aircraft 
operating  to  and  from  MCAS  El  Toro 
and  MCAS  Tustin  and  for  civil  aircraft 
operating  to  and  from  )ohn  Wayne- 
Orange  County  Airport.  The  latter 
airports  are  located  within  6  nautical 
miles  of  MCAS  El  Toro.  Particular 
concern  was  expressed  over  the  mix  of 
dissimilar  types  of  militaryand  civil 
aircraft  in  the  vicinity  of  Dana  Point. 
California,  with  respect  to  the  Hnal 
approach  course  to  Runway  34  at  MCAS 
El  Toro. 

In  each  instance  the  FAA  reviewed 
the  information  supplied  by  the  United 
States  Marine  Corps  (USMC)  and 
concluded  that  establishment  of  a  TCA 
was  not  warranted,  although  less 
restrictive  measures  were  not  ruled  out. 

The  FAA  recognizes  and  shares  the 
USMC  concern  for  the  mix  of  aircraft 
operating  in  proximity  to  MCAS  El  Toro 
and  has  either  taken  or  recommended  to 
the  USMC  a  number  of  actions  to 
enhance  the  safety  of  the  various  flight 
operations.  The  FAA.  with  the 
cooperation  of  the  USMC,  published  a 
Letter  to  Airmen  focusing  on  the 
operations  in  the  El  Toro  area,  made 
revisions  to  Terminal  Area  and  VFR 
Sectional  Charts,  published  the  Los 
Angeles/San  Diego  VFR  Terminal  Area 
Chart  as  two  separate  charts,  initiated  a 
thorough  review  of  the  instrument 
arrival  procedures  in  use  at  MCAS  El 
Toro.  revised  the  southern  California 
VFR  Flight  Reference  Guide,  and 
developed  an  aggressive  Accident 
Prevention  Program.  In  spite  of  these 
efforts,  26  near  midair  collisions  were 
reported  in  the  MCAS  El  Toro  area  in 
1982. 

In  a  meeting  conducted  between  the 
FAA  and  the  USMC  to  determine  the 
effectiveness  of  these  efforts,  it  was 
concluded  that  while  some  progress  had 
been  made,  the  need  to  enhance  safety 
in  the  area  remained:  e.g.,  in  1983. 13 
more  near  midair  collisions  were 
reported.  Toward  that  end,  the  FAA 
published  Notice  No.  84-9,  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
(49  FR  24982;  June  18, 1984),  which 
sought  comments  on  the  establishment . 
of  a  special  airport  traffic  area  at  MCAS 
El  Toro. 

Concurrent  with  much  of  the  foregoing 
the  National  Airspace  Review  (NAR),  an 
advisory  group  specifically  formed  to 
review  and  make  recommendations  to 
the  FAA  on  all  airspace  matters,  was 
reviewing  the  national  TRSA  program. 
The  NAR  recommended  that  most 
TRSA's,  including  the  one  at  MCAS  El 
Toro.  be  replaced  with  an  airport  radar 
service  area  (ARSA).  The  FAA  adopted 
this  recommendation  (50  FR  9252;  March 


6. 1985)  and  is  establishing  an  ARSA  at 
MCAS  El  Toro  under  separate  action  in 
this  issue.  However,  the  El  Toro  ARSA 
does  not  include  all  of  the  airspace 
originally  proposed  for  inclusion  in  the 
special  air  traffic  rules  area  in  Notice 
No.  84-9.  It  is  the  FAA  policy  to  limit  the 
dimensions  of  an  ARSA  to  the  airspace 
within  10  nautical  miles  of  the  primary 
ARSA  airport.  Beyond  the  10-mile  edge 
of  the  ARSA,  FAA  procedures  require 
that  controllers  provide  participating 
pilots  the  same  aircraft  separation  and     ' 
traffic  advisory  procedures  that  are 
provided  within  the  ARSA;  however, 
pilot  participation  in  this  additional 
service  is  voluntary.  VFR  aircraft  may 
traverse  the  area  without  contracting  the 
air  traffic  control  facility. 

Due  to  several  factors  unique  to  the 
MCAS  El  Toro  situation,  it  is  important 
to  protect  traffic  in  a  small  area  outside 
of  the  standard  ARSA  boundary  to  the 
same  extent  as  within  the  ARSA.  These 
factors  are:  (1)  The  natural  VFR  route 
along  the  southern  California  coast 
crosses  the  MCAS  El  Toro  Runway  34 
approach  course  just  outside  of  the 
ARSA  10-mile  outer  boundary;  and  (2) 
there  is  a  high  level  of  general  aviation 
activity  in  the  southern  California  area.    ^' 
and  traffic  along  the  coasUine  route  near 
MCAS  El  Toro  is  very  heavy.  Adoption 
of  the  standard  ARSA  at  MCAS  El  Toro, 
without  similar  action  for  airspace  to  the 
south  of  that  ARSA,  would  continue  to 
permit  an  undesirable  mix  of  controlled 
military  turbojet  aircraft  on  approach  to 
MCAS  El  Toro  with  uncontrolled 
general  aviation  aircraft  operating  under 
VFR  along  the  coastline. 

Analysis  of  Conunents 

The  Southern  California  Association 
of  Governments  commented  that  the 
proposed  rules  represent  a  reasonable 
action  to  promote  aviation  safety.  The 
Experimental  Aircraft  Association  and 
John  Wayne  Airport  Chief  of  Airport 
Operations  and  Facilities  also  expressed 
support  for  the  proposal.  One 
commentor  suggested  that  the  effect  of       ' 
the  proposed  special  rules  would  be  to 
force  general  aviation  traffic  into  denser  -  - 
traffic  areas  as  pilots  attempt  to  avoid 
the  proposed  airspace  with  its 
associated  proposed  rules.  In  the 
interest  of  streamlining  the  flow  of 
general  aviation  traffic  in  the  vicinity  of 
Dana  Point.  CA,  this  commentor  offered 
an  alternative  to  the  proposed  special 
rule  which  would  mandate  specific  VFR 
routes  and  altitudes  along  the  coastline 
between  Abalone  Point,  CA,  and  San 
Clemente,  CA.  The  commentor's 
alternative  would  have  northbound 
traffic  routed  along  the  coastline,  but 
over  the  land,  at  1,800  feet  MSL,  4,500    " 
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feet  MSL.  6.500  feet  MSL,  et&,  and  the 
southbound  traffic  would  also  be  routed 
along  the  coastline,  but  over  water,  at 
2.300  feet  MSL,  5,500  feet  MSL,  7.500  feet 
MSL,  etc.  The  FAA  has  adopted  final 
rules  which,  when  viewed  in 
conjunction  with  the  direction  of  flight 
requirements  of  §  91.109,  effectively 
accomplish  the  comnientor's 
recommendation.  ■ 

The  National  Business  Aircraft 
Association  (NBAA)  commented  that 
the  proposed  rules  represent  rules  that 
are  more  restrictive  to  en  route  aircraft 
than  all  but  the  very  busiest  civilian 
terminal  areas  and  suggested  that  the 
proposal  be  revised  to  propose  ARSA- 
like  rules  for  the  subject  airspace.  The 

FAA  agrees  with  the  NBAA  and  ;U 
establishing  the  special  rules  in       ' 
conjunction  with  the  MCAS  El  T6rb 
ARSA.  Additionally,  since  the  affected 
areas  are  in  the  airspace  referred  to  as 
the  ARSA  "outer  area,"  the  ATC 
services  that  are  provided  on  a    ' 
mandatory  basis  is  an  ARSA  outer  area 
will  be  provided  in  the  airspace 
included  within  the  special  air  traffic 
rules  area. 

Another  individual  commento^ 
suggested  that  nonparticipating  traffic 
avoiding  the  airspace  by  flying  above  it 
at  altiiudes  above  4,000  feet  MSL  is 
currently  subjected  to  the  potential  for  a 
midair  collision  with  military  turbojet 
aircraft  also  operating  above  4,000  feet 
MSL  in  the  VFR  "overhead"  traffic 
pattern  at  MCAS  El  Toro.  This 
commentor,  in  expressing  support  for 
the  proposal,  suggested  that  the  ceiling 
of  the  special  airspace  be  raised  to  4,400 
feet  MSL  to  include  the  VFR  military 
traffic.  The  ^SA  being  implemented 
simultaneously  with  these  special  air 
traffic  rules  has  been  raised  to  4,400  as 
this  altitude  represents  the  standardized 
ARSA  ceiling  policy  of  4.000  feet  above 
the  airport  elevation.  The  ceiling  of  the 
special  air  traffic  rules  area  abutting  the 
ARSA  at  the  10-nautical-mile  limit  is 
also  being  established  at  4.400  feet  MSL 
to  maintain  consistency  between  the 
two  areas. 

The  Airline  Pilots  Association  (ALPA) 
opposed  the  proposed  rules  on  the 
grounds  that  it  would  duplicate,  to  a 
large  extent,  the  existing  requirements 
of  §§  91.85  and  91.87.  ALPA  also 
expressed  concerns  that  any 
implementation  of  such  a  proposal, 
especially  at  a  miUtary  airfield,  would 
set  a  precedent  for  the  establishment  of 
similar  rules  at  other  miHtary  airfields. 
ALPA  also  commented  that  the  proposal 
failed  to  address  the  issue  of  ATC 
services  provided  in  the  airspace  of  the 
proposed  rules.  ALPA  also  suggested 
that  the  proposed  rules  be  set  aside  in 


favor  of  a  proposed  ARSA  for  MCAS  El 
Tore  CA.  The  Aircraft  Owners  and 
Pilots  Association  (AOPA)  shared 
ALPA'g  concerns  that  a  precedent 
would  be  set  if  special  rules  were  to  be 
adopted  for  MCAS  El  Toro,  especially  in 
view  of  the  efforts  of  the  National 
Airspace  Review  to  standardize  and 
simplify  the  various  types  of  airspace. 
AOPA  stated  that  it  would  be 
unacceptable  for  the  FAA  to  utilize 
special  airport  traffic  areas  at  other 
locations  with  similar  trafiic  levels  and 
mixes.  The  FAA  partially  agrees  with 
these  comments  and'has  implemented 
an  ARSA  that  encompasses  the  bulk  of 
the  proposed  area  that  would  have  been 
covered  by  the  special  air  traffic  rules. 
However,  the  ARSA  as  it  is  being 
established  does  not  fully  provide  the 
protection  in  the  areas  identified  in  the 
proposal  that  are  outside  the  ARSA.  As 
a  result  of  the  unique  geographic  and 
traffic  conditions  near  MCAS  El  Toro, 
the  FAA  is  adopting  the  proposed  rules 
to  the  extent  necessary  to  reduce  the 
midair  collision  risk  in  the  affected 
areas. 

AOPA  further  objects  to  the  proposal 
on  the  basis  that  extensive  delays  would 
result  because  of  the  high  density  traffic 
flows  along  the  California  southern 
coastline  and  the  perceived  inability  of 
Coast  TRACON  to  handle  current 
traffic.  AOPA  bases  this  objection  on 
numerous  reports  they  have  received  of 
VFR  pilots  being  unable  to  avail 
themselves  of  radar  advisories  through 
the  current  TRSA  during  moderately 
busy  periods.  AOPA  also  believes  that 
the  subject  airspace  is  already  complex 
and  the  installation  of  more  special  air 
traffic  rules  would  reduce  the  efficiency 
of  ATC  service  for  John  Wayne-Orange 
County  Airport.  The  FAA  reviewed  the 
traffic  flows  in  the  John  Wayne-MCAS 
El  Toro  area  in  conjunction  with  the 
ARSA  and  rules  being  adopted  under 
this  action.  The  review  did  not  indicate 
any  resulting  increase  in  delays  that 
would  be  caused  by  the  adoption  of 
these  special  air  traffic  rules. 

AOPA  suggested  that  traffic  would  be 
compressed  at  altitudes  above  and 
below,  as  well  as  into  routings  south 
and  west,  of  the  proposed  airspace. 
AOPA  believes  this  effect  will  increase 
the  midair  potential  because  the 
compression  would  tend  to  result  in  a 
mixture  of  opposing  flows  of  traffic. 
Concerned  with  the  survival  aspects  of 
ditching  a  single-engine  aiif:raft,  AOPA 
suggested  that  most  general  aviation 
type  aircraft  circumnavigating  the 
proposed  airspace  via  an  over  water 
route  would  be  beyond  the  gliding 
distance  to  land.  The  FAA  expects  that 
the  limitation  of  the  special  air  traffic 


rules  to  a  relatively  small  area 
encompassing  the  final  approach  course 
to  Runway  34  at  MCAS  El  Toro.  and  the 
implementation  of  the  procedures  in 
conjunction  with  the  ARSA,  will 
encourage  participation  rather  than 
avoidance.  This  is  because  the  ATC 
services  to  VFR  aircraft  in  the  affected 
areas  are  primarily  advisory  and  actual 
separation  is  only  applied  when  an  IFR 
aircraft  is  involved.  Prior  to  the  adoption 
of  these  rales,  ATC  was  required  to 
apply  separation  in  all  cases. 

Another  individual  commentor 
suggested  that  the  FAA  adopt  the 
proposed  rules  and  if  any  additional 
controllers  are  required  to  provide  ATC 
service  in  the  affected  area,  then  the 
USMC  should  pay  for  those  additional 
controllers.  Hie  commentor  also 
suggested  that  the  adopted  rules  should 
require  aircraft  to  be  equipped  with 
altitude  encoding  transponders  when 
conducting  operations  in  the  affected 
airspace.  The  FAA  does  not  foresee  any 
need  to  increase  controller  staffing  as  a 
result  of  implementing  special  air  traffic 
rules  in  the  affected  airspace.  Further, 
the  FAA  did  not  propose  to  require  the 
use  of  transponders  with  altitude 
encoding  equipment  in  the  proposed 
special  airport  traffic  area  and  has  not 
identified  any  compelling  safety  reason 
to  require  such  equipment  in  this  final 
rule. 

Adoption  of  PropoHtl 

The  FAA  has  considered  the 
comments  received  in  response  to  the 
ANPRM  and  in  response  to  Airspace 
Docket  No.  85-AWA-2  proposing 
implementation  of  the  ARSA  at  MCAS 
El  Toro,  CA.  The  ARSA  at  MCAS  El 
Toro  has  been  adopted.  However,  since 
the  lateral  limits  of  the  ARSA  are 
consistent  with  the  FAA  policy 
concerning  the  size  of  ARSA's,  aircraft 
operating  in  a  portion  of  the  airspace 
originally  proposed  in  the  ANPRM 
would  not  be  included  in  the  adopted 
ARSA.  Specifically,  military  turbojet 
aircraft  between  5  and  10  miles  south  of 
MCAS  El  Toro,  below  2.500  feet  MSL. 
and  between  10  and  15  miles  south  on 
final  approach  to  Runway  34  and  MCAS 
El  Toro,  would  not  be  afforded  the 
protection  of  the  two-way  radio 
communications  rules  associated  with 
the  ARSA.  Accordingly,  the  FAA  is 
adopting  the  proposed  special  air  traffic 
rules  only  to  the  extent  necessary  to 
incorporate  the  airspace  associated  with 
the  final  approach  course  to  MCAS  El 
Toro  not  included  in  the  ARSA. 

The  special  air  traffic  rules  proposed 
in  the  ANPRM  have  been  adopted 
without  issuance  of  a  further  notice  of 
proposed  rulemaking  (NPRM)  in 
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consideration  of  tie  Iwnefits  of 
simultaneous  impeinentation  of  the 
rules  and  the  MCAs  El  Toro  ARSA. 
Because  the  speciil  air  traffic  rules  area 
adopted  was  specincally  proposed  in 
the  ANPRM.  and  because  all  issues 
relevant  to  this  action  have  been 
considered  in  this  Docket  and  in  the 
ARSA  rulemaking]  the  FAA  believes 
that  sufTicient  notqce  and  opportunity  for 
comment  have  bean  provided  and  that 
issuance  of  a  final  rule  is  appropriate. 
The  area  within Iwhich  the  adopted 
special  air  traffic  itiies  apply  is  between 
the  MCAS  El  Toro  Airport  164°  and  189° 
true  bearings,  beginning  at  the  5- 
nautical-mile  arc  o  f  the  airport  and 
extending  southward  to  the  15-nautical- 
mile  arc  of  the  airport,  from  the  surface 
to  2.500  feet  MSL  between  the  5- 
nautical-mile  and  lO-nautical-mile  arcs, 
and  from  2.500  feel  MSL  up  to  and 
including  4,400  feet  MSL  between  the  10- 
nautical-mile  and  ihe  15-nautical-mile 
arcs.  The  adopted  pir  traffic  rules 


require  all  aircraft 
proposed  airspace 
maintain  two-way 


operating  within  the 
to  establish  and 
radio 

communications  v^^th  Coast  Approach 
Control  and  all  aircraft  operations  to  be 
conducted  in  accordance  with  air  traffic 
control  instructions.  The  special  air 
traffic  rules  and  special  airspace  area 
are  effective  daily  jfrom  0600  to  2400 
local  time.  Additionally,  ultralight  and 
parachute  jumping  operations  are 
required  to  obtainpn  ATC  authorization 
to  conduct  operations  within  the 
proposed  special  airspace  area. 

The  FAA  is  impUementing  air  traffic 
control  procedures!  ^oincidentally  with 
the  implementation  of  the  ARSA.  These 
procedures  will  apjply  to  aircraft 
operations  within  0ie  special  air  traffic 
rules  area  and  are  identical  to  those 
mandatory  procedures  applied  to 
aircraft  operations  within  the  MCAS  El 
Toro  ARSA  and  to  participating  aircraft 
within  the  Coast  TRACON  approach 
control  delegated  airspace  within  radar 
and  two-way  radio  communications 
coverage  of  that  fa  :ility.  Specifically. 
ATC  will  provide  safety  advisories  to  all 
aircraft,  separatioit  between  all  aircraft 
operating  uder  IFRl  conflict  resolution 
between  an  aircraft  operating  under 
VFR  and  any  aircrift  operating  under 
IFR.  and  traffic  advisories  to  all  aircraft 
operating  under  VfR. 

Regulatory  Evalua  ion 

The  FAA  expect  i  that  implementation 
of  the  Part  93  sped  al  air  traffic  rules  for 
MCAS  El  Toro,  CA .  can  be 
accomplished  with]  little  adverse  impact 
on  general  aviation  activity  in  that  area. 
These  special  air  tfaffic  rules  will 
supplement  the  MCAS  El  ARSA  that  is 
simultaneously  bei  fig  established  and 


will  affect  a  relatively  small  amount  of 
additional  airspace.  Potential  impacts 
which  may  result  from  this  special  air 
traffic  rules  action  are  similar  to  those 
discussed  in  the  regulatory  evaluation  of 
the  proposed  MCAS  El  Toro  ARSA  (50 
FR  31472,  August  2, 1985). 

The  FAA  does  not  expect  any 
appreciable  delay,  circumnavigation,  or 
overflight  costs  to  result  from 
establishments  of  the  special  air  traffic 
rules.  As  previously  stated  in  the 
"Analysis  of  Comments,"  the  FAA 
review  of  traffic  flows  in  the  MCAS  El 
Toro  area  indicated  that  the  delay 
problems  anticipated  by  a  commentor 
would  not  result  from  the  adoption  of 
these  special  air  traffic  rules.  Local  ATC 
personnel  have  estimated  that  only 
about  5  single-engine  piston  aircraft 
daily  might  elect  to  overfly  or  deviate 
approximately  4  nautical  miles  to  avoid 
the  special  air  traffic  rules  airspace. 
Applying  the  same  variable  operating 
cost  and  value  of  passenger  time  figure 
used  to  estimate  delay  costs  in  the 
MCAS  El  Toro  ARSA  NPRM  ($83.64  per 
hour  for  single-engine  piston  aircraft), 
the  FAA  estimates  that  the  total  annual 
circumnavigation  or  overflight  costs  that 
might  be  incurred  by  general  aviation 
operators  would  not  exceed  $5,000  per 
year.  Further,  local  ATC  personnel  do 
not  expect  that  additional  controller 
staffing  or  equipment  will  be  required  to 
implement  the  special  air  traffic  rules, 
and  that  aircraft  owners  will  not  need  to 
install  any  additional  equipment  as  a 
result  of  these  new  rules. 

The  FAA  does  not  expect  to  incur  any 
additional  charting  costs  because  the 
minor  revisions  reflecting  this  rule 
change  will  be  made  during  regularly 
scheduled  charting  cycles.  Further, 
because  pilots  are  required  to  use 
current  charts,  they  also  will  not  incur 
any  additional  costs.  Information  on  the 
special  air  traffic  rules  will  be 
disseminated  in  the  same  letter  to 
airmen  that  disseminates  information 
concerning  the  new  MCAS  El  Toro 
ARSA.  This  information  will  be  sent  to 
all  pilots  living  in  the  vicinity  of  MCAS 
El  Toro,  CA.  This  is  a  relatively  minor 
one-time  administrative  expense,  and 
should  not  exceed  $1,000.  Information 
will  also  be  disseminated  during  the 
regularly  scheduled  safety  seminars 
conducted  by  the  FAA,  and  will, 
therefore,  not  result  in  any  additional 
expense  attributable  to  the  special  air 
traffic  rules  implementation. 

The  FAA  expects  that  the  primary 
benefit  of  the  special  air  traffic  rules  will 
be  a  reduction  in  the  midair  collision 
risk  which  now  exists  in  the  Dana  Point, 
CA,  area  because  of  the  mix  of 
controlled  military  turbojet  aircraft 
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approaching  MCAS  El  Toro  with 
uncontrolled  general  aviation  aircraft 
operating  along  the  natural  VFR  route 
created  by  the  southern  California 
coastline.  The  operating  characteristics 
of  many  of  these  military  aircraft  require 
that  they  operate  at  relatively  high 
airspeeds  in  the  terminal  environment, 
increasing  the  midair  collision  risk.  The 
FAA  estimates  that  the  quantifiable 
benefits  which  will  be  achieved  by  the 
prevention  of  a  fatal  midair  collision 
involving  a  light  general  aviation 
aircraft  and  a  state-of-the-art  tactical 
aircraft  will  be  approximately  $25  to  $30 
million  per  accident  prevented.  Clearly, 
the  potential  benefits  of  this  action  far 
outweigh  its  relatively  minor 
implementation  costs. 

For  the  reasons  stated  above,  the  FAA 
■has  determined  that  this  document 
involves  regulations  which  are  not 
considered  to  be  major  under  the 
procedures  and  criteria  prescribed  by 
Executive  Order  12291.  Neither  is  this 
document  considered  to  be  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedure?  (44 
FR  11034.  February  26, 1979).  A  copy  of 
the  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  may  be  obtained  from 
the  person  identified  as  the  contact  for 
further  information. 

International  Trade  Impact  Analysis 

This  proposed  regulation  will  only 
affect  airspace  operating  procedures  at 
one  location  within  the  U.S.  As  such,  it 
will  have  no  affect  on  the  sale  of  foreign 
aviation  products  or  services  in  the  U.S., 
nor  will  it  affect  the  sale  of  U.S.  aviation 
products  or  services  in  for^gn  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
which  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  small  entities  which  potentially 
could  be  affected  by  the  adoption  of 
these  special  air  traffic  rules  are  any 
small  entities  which  use  aircraft  in  the 
course  of  their  business  (whether  or  not 
that  business  is  aviation  related). 
However,  because  only  an  extremely 
small  portion  of  the  total  national 
airspace  is  affected  by  these  special  air 
traffic  rules,  and  because  the  FAA  does 
not  expect  any  appreciable  delay 
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problems  to  result  from  them,  such  small 
entities  are  expected  to  be  only 
minimaliy  impacted. 

For  these  reasons,  the  FAA  certifles 
that  this  amendment  will  not  result  in  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
a  regulatory  flexibility  analysis  is  not 
required  under  the  terms  of  the  RFA. 

y 
list  of  Subjects  in  14  CFR  Part  93  < 

Aviation  safety,  Airspace.  Air  tragic 
control. 

The  Amendment 


f 


For  the  reasons  set  out  in  the    ; 
preamble,  Part  93  of  the  Federal 
Aviation  Regulations  (14  CFR  Par]|  93]  is 
amended  as  follows:  *' 

1.  The  authority  citation  for  Part  93 
continues  to  read  as  follows: 

•     Autliority:  49  U.S.C.  1303. 1348. 1354(a). 
1421(a).  1424.  2402.  and  2424: 49  U.S.C  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983). 

2.  A  new  Subpart  R  is  added  to  read 
as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFnC 
PATTERNS 


5-. 


Sut>part  R— MCAS  El  Toro,  CA,  SpMlal  Air 
Traffic  Rule* 

3CC* 

93.200    Applicability. 

93.202    MCAS  El  Toro.  CA.  special  air  trafTic 

rules  area. 
93.204    Communications. 
93.206    Ultralight  operations. 
93.208    Parachute  jumping. 

Subpart  R— MCAS  El  Toro,  CA,  Special 
Air  Traffic  Rules 

§93.200    AppNcal>ility. 

This  subpart  prescribes  special  air 
tragic  rules  for  persons  conducting 
aircraft  operations  in  the  area 
designated  in  this  subpart. 

§93.202    MCAS  El  Toro.  CA  special  air 
traffic  rules  area. 

(a)  The  MCAS  El  Toro.  CA.  special  air 
traffic  rules  area  is  designated  as  that 
airspace  between  the  164*  and  the  189* 
true  bearings  of  the  MCAS  El  Toro,  CA. 
Airport  (lat.  33*40'18"  N.,  long. 
117*43'30'  W.),  beginning  at  the  5- 
nautical-mile  arc  of  the  airport  and 
extending  southward  to  the  15-nautical- 
mile  arc,  from  the  surface  to  2,500  feet 
MSL  between  the  5-and-lO-nautical-mile 
arcs,  and  from  2.500  feet  MSL  to  and 
including  4,400  feet  MSL  between  the  10- 
and-15-nautical-mile  arcs. 

(b)  The  effective  period  of  the  MCAS 
El  Toro,  CA,  special  air  traffic  rules  area 
of  from  0600  to  2400  local  time. 


§  93.204    Communications. 

Unless  otherwise  authorized  or 
required  by  ATC,  no  person  may 
operate  an  aircraft  in  the  MCAS  El  Toro, 
CA,  special  air  traffic  rules  area  unless 
two-way  radio  communication  is 
established  with  the  FAA  Coast 
Terminal  Radar  Approach  Control 
Facility  prior  to  entering  that  area  and  is 
thereafter  maintained  with  the  facility 
while  within  that  area. 

§93.206    UttraNgM operations. 

No  person  may  operate  an  ultralight 
vehicle  within  the  MCAS  El  Toro,  CA. 
special  air  traffic  rules  area  unless  that 
person  has  prior  authorization  from  the 
FAA  Coast  Terminal  Radar  Approach 
Control  Facility. 

§93.209    Parachute Junvina. 

No  person  may  make  a  parachute 
jump  and  no  pilot  in  command  may 
allow  a  parachute  jump  to  be  made  from 
the  aircraft  in  or  into  the  MCAS  El  Toro, 
CA,  special  air  traffic  rules  area  unless 
that  person  has  prior  authorization  hx>m 
the  FAA  Coast  Terminal  Radar 
Approach  Control  Facility. 

Issued  in  Washington.  DC.  on  Noveml>er 
26.1985. 

Donald  D.  Engen, 
Administrator. 
[FR  Do&  85-29126  Filed  12-6-85: 8:45  am] 
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275-3030 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 


523-5227 
523-3419 

523-5230 


523-5230 
523-5230 
523-5230 

523-5230 


523-4986 
523-4534 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 

49341-49504 2 

49505-49664 3 

49665-49824 4 

49825-49918 5 

49919  50156 6 

50 1 57-50268 9 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  ttw  end  of  each  montli,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  t>y  docunf>ents  published  since 
the  revision  date  of  each  title. 

3CFR 

Prodamations: 

5414 49665 

541 5 49825 

5416 49827 

Executive  OrderK 
12345  (Amended  t>y 

EO  1 2539) 49829 

12539 49829 


4CFR 

6 

49505 

8 

49505 

9 „ 

49505 

30 

..49505 

33 

51 

52 

..«.....»....»  49505 
49505 

75 

49505 

82 

49505 

7CFR 

6 4991 9 

226 49341 

404 „ 49505 

408 49505 

409 .49505 

41 1 49505 

<1 3.... 49505 

415 49506 

416 49920 

417 49506 

41 8 49506 

419 49506 

423 49507 

427 49506 

428 4951 3 

429 .'...49506 

430 „ 49506 

433 4951 8 

439 49505 

800 49667 

907 49343 

959 49831 

971 49831 

989 49831.  50158 

991 49831 

1 002 49674 

1004.... 49674 

1136 50159 

1 540 49524 

1 965 - 49832 

PropoMd  Rule*: 

210 49933 

225 49933 

226 49933 

440 49854 

971 501 71 

103^ 49395 

1 94 1 49395 

1  94w>  •»•»»••»»•••»  ■>•«•»»••»••  4o093 


1980 

49395 

8CFR 

211 

49921 

9CFR 

77 

9Z 

Proposed  Rules: 

71 

49922 

49344 

49937 

80 

49937 

92 

49702 

10  CFR 

440... 

49912 

12  CFR 

217 

, 50160 

227 

563 

49524 

49345 

564 

49524 

Proposal  RuIcK 

556 _ — 

571 

49937 

49940 

13  CFR 

120 „ 

49832 

14  CFR 

39 49349-49351,  49832. 

49833. 49923 

71 49353,  49528.  49529. 

50254 

93 50264 

95 49674 

97 501 61 

39 49858.  49944.  49945. 

50172 
71 49704,  49902.  50173. 

50174 

15  CFR 


Proposed  Rules: 

10 

50177 

16  CFR 

13 

305 ™. 

455 

PrOpOttSO  nlltaS! 
444 

.49834.49835 

. 49679 

50162 

50178 

17  CFR 

210 

49529 

229 

49529 

239 

49529 

276 

49835 

250 

Proposed  Rules: 

1 

49354 

49859 

II 
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UMI 


250.. 


18CFR 

2 

32 

33. _ 

34 

35 

36 

45 

101 

260 

284 49359.4*71, 

292 

375 

381 


20CFR 

404 

416 


5G)68. 


RuteK 


404 49  »7.  49568 


21CfR 

172 

173 

175 

176 

17a 


49)35, 
49  >35. 


181 

184 

193- 

310 

510 _ 

520 _....  49372. 

522 

524 

555 

558 

561 

Propowd  BmIw: 

163 

201 

343 

357 

870 


22CFR 

514 

PropoMd  RuIm: 

41 

23CFR 

658  ._ _ 

Proposed  RutM: 

1325 


24CFR 

232. 

235 

300 


29CFR 

1 

2642 

PnopoMd  Rul— ; 
1910 


30  era 

901 

904 

906_„..„ 

915 

936 

944 


.49705 


49679 
49924 
49924 
49924 
49924 
49924 
49924 
49924 
49534 
49534 
49924 
49924 
49924 


50118 

501  rs 


49  172. 
49;37. 
49  172. 
49;  172. 
49;  172. 
49;  72. 


491  98, 


49535 
49684 
49684 
49684 
49684 
49535 
49635 
49687 
49371 
49537 
49840 
49840 
49840 
49924 
,49840 
.49687 

49405 
.49947 
.49409 
.49409 
.50179 


...49373 
....49705 

49688 

.49409 


.49536 
.49538 
.49842 


.49822 
.49539 

.49410 


.49541 
.49374 
.49924 
.49925 
.49376 
.49542 


950 ^„ „ 49544 

31  CFR 

PropoMd  Rule*: 

357 49412 

32  CFR 

54 _....  49927 

78 49930 

828.- 49688 

880 _ 49688 

33  CFR 

1 10 49643 

117 49550.50163 

165 49844.  50164 

PraposMl  RuIm: 

66...._ 50179 

166. — 49861 

167 49861 

37CFR 

304 „ 49551 

39  era 

10 :..  49387.  49689 

1 1 1 — 49689 

46  era 

5^ „ 49389 

180 49690 

PMpaaad  Rute*: 

60 49442 

122. 49904 

1 24..... 49904 

125 49904 

141 49423 

1 80. 49705 

271 49561.  49947.  49949 

799. — „..  49863 

41  era 

101-40 49551.  49845 

42  era 

52a 49692 

405 50165 

412. 49930 

432. 49969 

433 49389 

43  era 

PabAc  Land  Order*: 

6610  Corrected  by 

6611 50165 

6611.„„ 50165 

PropoMd  RutoK 

431_„ 49563 

44  era 

64 49390 

PrapsMd  RuIm: 

67„ 49951 

205 49969 

45  era 

96... 49552 

305 493M 

4«cra 

30e.._. 501 65 

300 50165 

P»BP0— d  RuhK 

38 49563 


151 49563 

47  CFR 

22 50167 

68 49930 

73 49392.  49553 

87 49554 

97 49555 

PropOMd  RuIm: 

22 50181 

43 49423 

64i 50182 

69 501 83 

73 49426-49428,  49565, 

49566,  49707,  49863 

48cra  -n 

514 50169 

536 501 70 

552 50170 

Proposed  NuIm: 

3t 49662 

5242 49819 

52S2. 498 1 9 

5360 49708 

49  era 

90 49930 

171 _  49393 

1 73 4SB49 

1 75 49393 

391 49849 

PropoMdRuiM: 

1 71 49866 

1 73 _ 49866 

1 77 49866 

1 78 49666 

1 80 49866 

1 92 49429,  49575 

1 95 „ 49429 

1 039 49576 

socra 

20 „„ „ .-.49695 

216. ™....  49696 

61 1 „.  49652 

652 49652.  49931 

671 49853 

675 49852 

PropoMd  RutoK 

14 49709 

17 49868.  49967.  49970 

18 49577 

20 49870 

80 501 85 

651 49582 

655 501 86 

663 49590 

LIST  OF  PUBLIC  LAWS 

Last  List  December  6,  1985 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(refen-ed  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 


H.R.  24f9  /  Pub.  L.  99^M»  . 

Intelligence  Authorization  Act 
for  Fiscal  Year  1986. 
(Decemtter  4.  1985;  99  Stat. 
1002:  10  pages)    Price:  SI. 00 
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CFR  CHECKLIST 


THI* 


Pric«       R*vi*tonOal» 


This  Checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  availabie  for  sale  at  the  Government  Printing 
Office. 

New  units  issued  during  the  week  are  anrxxjnced  on  the  t>ack  cover  of 

the  daily  Federal  Register  as  they  become  availat>le. 

A  checklist  of  current  CFR  vokimes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whKh  is  revised  monthly. 

The  annual  rate  for  8ubscriptk>n  to  all  revised  volumes  is  $550 

domestic,  $137.50  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents.  Government  Printing  Office, 

Washington,  DC.  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  am.  to  4:00  p.m  eastern  time,  Monday— Friday 

(except  holidays). 

TMe  Mce       R«visionOal* 


1, 2  (2  Rasarved) 

3  (19S4  Compaolion  and  Ports  100  ondlOl) 

4 


$5  JO 

7.50 
12.00 


i-im „ „ „ 18.00 

nOO-Cud,  6  (6  RMWvad) „ 7.50 


71 

0-4S 14.00 

46-51 13.00 

52 14.00 

53-209 14.00 

210-299...„ _ ^ 13.00 

300-399 8.00 

400-«99„„. 12.00 

700-899™_ 14.00 

900-999„_ 14.00 

1000-1059 MM 

1060-1 1 19 9.50 

1 120-1 199 8.00 

1200-1499 13.00 

1500-1899 „ 7.50 

1900-1944 1^00 

1945-End „ 13.00 

•  7.50 

OPartK 

1-W9 _ .._..  13.00 

200-M _ 9.50 

lOPartK 

0-199 

200-399. 
400-499. 
500-End.. 
11 


17.00 

9.50 

12.00 

14.00 

7.50 

8.00 
14.00 

9.50 
14.00 
13.00 


12  Parts: 

1-199 „ „. 

200-299 _... 

300-499 

SOO-Eod 

13 

14  Parts: 

1-59 „ 16.00 

60-139 „ 13.00 

140-199 7.50 

200-1199 _ 15.00 

1200-End 8.00 

15  Parts: 

0-299 6.50 

300-399 13.00 

400-End  12  00 


Apr.  1 
Jon.  1 
Jm.  1 

Oct.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1. 
Jan.  1, 
Jan.  1 
Jan.  V 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
4an.  1 
Jon.  1 

Jan.  1 
Jon.  1 

Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jan.  1 
Jon.  1 
Jan.  1 


1985 
1985 
1985 

1985 
1985 

1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
198$ 
1985 
1985 
1985 
1985 
1985 
1905 
1985 
1985 

1985 
1985 

198S 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 


16  Parts: 

0-149 _ 9.00 

150-999_ 10.00 

lOOO-M.- 13.00 

17  Parts: 

1-239 20.00 


240-M... 

It  Parts 

1-149 

150-399. 
400-End... 
19 


14.00 

12.00 

19.00 

7.00 

21.00 


1-399 8.00 

400-499_ 16.00 

500-EMi — 18.00 


211 

1-99 — 9.00 

100-169 1 1 .00 

170-199 13.00 

200-299 — ^ „ 4.25 

300-499 „._ 20.00 

500-599 „ 16.00 

600-799 6.50 

800-1299 10.00 

1300-Cnd 5.50 

22  21.00 

23  14.00 


11.00 
19.00 

6.50 
13.00 

9.00 
18.00 


241 

0-199 

200-499... 
500-699... 
700-1699. 
1700-«id... 
2S 

2C  Parts: 

a  1.0-1.169 21.00 

§  §  1 .  170-1 .300 12.00 

§S  1.301-1.400 7.50 

SS  1.401-1.500 15.00 

SI  1.501-1.640 „ 12.00 

S I  1 .641-1 .850 -..  1 1 .00 

§S  1.851-1.1200 - 22.00 


SS  1.1201-End. 

2-29 

30-39 

40-299 

300-499 

500-599 


_ 22.00 

._ 15.00 

.„ _ 9.50 

._. 18.00 

._ 1 1.00 

.„ -_ 8.00 

4.75 

27  Parts: 

1-I99...„ 18.00 

200-End- 13.00 

28  16.00 

29  Parts: 

0-99 1 1 .00 

100-499 „ 5.00 

500-899 19.00 

900-1899 V 7.00 

1900-1910 21.00 

1911-1919 5.50 

1920-6»d 20.00 

30Psrts: 

0-199 16.00 

200-699 .'. .:..  6.00 

700-{nd 13.00 

31Psrts: 

0-199 8.50 

200-Cnd 1 1 .00 


Jm. 
Jan. 


Apr. 
Apr. 

Apr. 

Apr- 
Apr. 

Apr. 

Apr 
Apr 
Apr 

Apr 

Apr 
Apr 

Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr. 

Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 

Apr. 

Apr. 

Apr. 

Apr. 

•Apr. 

,    Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

'Apr. 

Apr. 

Apr. 
V- 
July 

Wy 
My 
Mr 

My 

Mr 

'Mr 
Mr 

Mr 
Mr 
Mr 

Mr 
Mr 


1985 
1985 
1985 

1985 
1985 

1985 
985 
985 
985 

985 
985 
985 

985 
985 
985 
985 
985 
985 
985 
1985 
1985 
98S 
985 

1985 
985 
985 
985 
985 
985 

985 

1985 

985 

1985 

984 

985 

985 

1985 

985 

985 

985 

985 

980 

1985 

985 
985 
985 

985 
985 
985 
985 
985 
984 
985 

985 
985 
985 

985 
985 
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32  Parts: 
1-39,  Vol.  L... 
1-39.  Vol.  I... 
1-39.  Val.  ■.. 

1-189 

190-399 

400-629 _. 

630-499 

700-799 _. 

•00-999 _ 

100O-M. 

33  Parts: 

1-199 

KO-hti 


341 

1-299 

300-399. 
400-M.. 
35 

36  Parts: 

1-199 

200-Cnd 

37 

33  Parts: 
0-17 

It-fR^ 

39 

40  Parts: 
1-51. 


52 

53-40 

— - 

81-99 

100-149 

150-189...       „     „    ... 

190-399 

400-424. 

425-499 

TDO-bti 

41Ctap«srK 

1,  1-1  ID  1-10 

1.  l-11loAvpMdbi.2(2R 

3^. 

7 

Mrvod) 

8 _      „ 

9 „ 

10-17..    

18,  Vol.  1,  Pdrts  1-5 

18,  Vol.  8,  Pom  6-19 

18.  Vol.  ■,  Pom  20-52  ..„ 

19-100 

1-100 

101 „.      

102-200 „...] 

201-6id. „ 

42  Parts: 

1-60 

- 

61-399 

400-M 

43Psrts: 

1-999 

15.00 
19.00 
18.00 
13.00 
16.00 
15.00 
12.00 
15.00 
7.50 
5.50 

20.00 
14.00 

15.00 
8.50 

18.00 
7.00 

9.00 

14.00 

9.00 

16.00 

11.00 

9.50 

16.00 
21.00 
23.00 
18.00 
18.00 
13.00 
19.00 
14.00 
13.00 
8.00 

13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

7.50 

19.00 

8.50 

5.50 

12.00 

7.00 

18.00 

9.50 


«July  1.1984 
«July  1.  1984 
«July  1,  1984 

July  1.1985 

July  1.1985 

Julyl. 
•July  1. 

July  1. 

Julyl, 

Julyl. 


1985 
1984 
1985 
1985 
T985 


July  1.1985 
Julyl,  1905 

July  1.  1985 
Julyl,  1985 
July  1,  1985 
Julyl,  1985 

Julyl.  1985 
July  1,  1985 
July  1,1985 

Juiyl.  1985 
July  1.1985 
July  1,1985 

Julyl,  1985 
Julyl.  1985 
July  1. 1985 
Julyl,  1985 
Julyl,  1985 
Julyl,  1985 
Julyl,  1985 
Julyl,  1985 
July  1,  1985 
July  1.  1985 

>July1,  1984 

■Julyl.  1984 

"July  1,1984 

•July  1,  1984 

"Julyl,  1984 

"July  1,  1984 

"Julyl,  1984 

"July  1,  1984 

"July  1,  1984 

"July  1,  1984 

"Julyl,  1984 

July  1.1985 

July  1.1985 

Julyl.  1985 

July  1.  1985 

Oct.  1,  1985 
Oct.  1.  1985 
Oct.  1,  1984 

Oct.  1.  1984 


14.00 

8.50 

13.00 


Hit* 

1000-3999 . .. .. 

44 

45Psrts: 

1-199 9.50 

200-499 „ 7.00 

500-1199 13.00 

1200-*id..... _ 9.50 


46 

1-40.... 

41-69.. 

70-89.. 

90-139 


9.50 
9.50 
5.50 
9.00 


140-155 9.50 

*156-165 10.00 

166-199 ; 9.00 

200-499 13.00 

500-W 7.50 

47  Parts: 

0-19 „ 

7o-79!!!!!"!!!™ZZZIZZZZZ!!!!!!!!! 

80-End „ 


R#vWon  Dst# 

Oct.  1,  1984 
Oct.  1. 1985 
Oct.  1. 1984 

Oct.  1. 1984 
Oct.  1. 1985 
Oct.  1. 1984 
Oct.  1, 1984 

Oct.  1.  1984 
Oct.  1,  1984 
Oct.  1,  1985 
Oct.  1.  1984 
Oct.  1,  1984 
Oct.  1.  1985 
Oct.  1.  1984 
Oct.  1.  1984 
Ok.  31, 1984 

Oct.  1.  1984 
Oct.  1,  1984 
Oct.  1.  1984 
Oct.  1. 1984 

Oct.  1. 1984 
Oct.  1. 1984 
Oct.  1. 1984 
Oct.  1,  1984 
Oct.  1,  1984 
Oct.  1. 1984 

Oct.  1. 1984 
Nov.  1.  1984 
Nov.  1.  1984 
Oct.  1,  1984 
Oct.  1.  1984 
Oct.  1, 1984 
Oct.  1,  1984 
Oct.  1. 1984 

Oct.  1, 1984 
Oct.  1.  1984 

Jon.  1, 1985 

1985 

1983 
1984 
1985 
1985 

■Noam«idn«itstollHMlunwwMprwiNigal*ddureiglhtpwMApr.  1,  l9a0loMord« 
31.  1985.  Tdt'CHI  vohmw  issutd  os  of  A(ir.  1.  1980.  shouM  bt  rmmnti. 

*Noani«njni«nttleHii»yoluiiiew«r»proinul9a>*ddurir>9Hitp«riod*fr.  1,  l984teMardi 
31,  198S.  TheORvoKinwiMuwIosofApr.  1.  1984,  shouM  bt  rttdntd. 

*No-anwndmtnti  to  this  votune  tttn  prwmilgltd  during  Hw  pariod  July  1,  1984  to  Jww 
30.  1985.  Th*  OR  volmnt  asutd  «  of  My  1.  1984.  should  bo  rvtoinod. 

*Tht  July  I,  1985  odHion  ol  32  OH  Ports  1-189  contains  o  not*  only  tar  Ports  1-39 
indusive.  For  Iho  M  text  o<  the  0«l«ns«  Acquisition  Rogulolions  in  Ports  1-39,  consuH  ttw 
throt  CFR  votumes  issued  OS  of  July  1.  1984.  containing  thoso  ports. 

'ThoJuly  1.  1985  edition  o(  41  CFR  Choptors  1-100  contains  a  nolt  only  tar  Oraptars  1  to 
49  indusivo.  For  the  full  text  of  procuremonl  rogutalions  In  Onplors  1  to  49,  consuh  ttie  elevon 
OV  volumes  issued  as  of  July  1,  1984  containing  these  chopters. 


~ 13.00 

_ — . — "...  13^00 

14.00 

4«ClMpt«rs: 

1  (Ports  1-51) „ 13.00 

1  (Pom  52-99) 13.00 

2 .„ 13.00 

3-6 . . : 12.00 

7-14 14.00 

15-ind 12.00 

40  Parts: 

1-99 „ „ 7.50 

100-177 14.00 

178-199.. :.„ 13.00 

200-399^.....: „: .. ._.......  J3.00 

400-999 „ 13.00 

100O-1 199 „ _« 13.00 

1200-1299 13.00 

1300-M.. 3.75 

SOPsrts: 

1-199 _ 9.50 

200-Eiid „ 14.00 

CFR  Indox  and  fMnqi  Aids 18.00 

Complele  1985  OR  s« 550.00 

Microficho  CRt  EdMon: 

Complofo  set  (one-timo  moiling) .. ................  155.00 

Coitipltte  sot  (on«-tim«  moiling) ............... 125.00 

Subscription  (rnoiM  as  Issued) „.. 185.00 

Individuol  copies 3.75 


tote 

984 
985 
984 

984 
985 
984 
984 

984 
984 
985 
984 
984 
985 
984 
984 
984 

984 
984 
984 

984 

984 
984 

984 
984 
984 
984 

984 

984 
984 
984 
984 
984 
984 
984 

n* 

984 

m 

ns 
m 

rdi 

UM 

-39 


I  10 


Q|*||0|"  p^  irm  ^^''  ^°   Superintendent  of  Documents.  U.S.  Government  Printing  Office.  Washington.  DC.  20402 
_  D Chech 


Enclosed  is  S 

D  money  order,  or 
Deposit  Account 


Nj 


n 


Order  No.. 


Please  send 


UMI 


Order  Now! 

The 

United  States 

Government 

Manual  1985/86 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It 
also  includes  information  on  quasi-ofHcial  agencies 
and  international  organizations  in  which  the  United 
States  participates. 

Particularly  helpful  for  those  interested  in  where 
to  go  and  who  to  see  about  a  subject  of  particular 
concern  is  each  agency's  "Sources  of  Information" 
section,  which  provides  addresses  and  telephone 
numbers  for  use  in  obtaining  specifics  on  consumer 
activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of 
citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  subject/agency  indexes. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4. 1933. 

The  Manuoi  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$15.00  per  copy 


Credit  Card  Orders  Only 
charge  to  my  MasterCard  and  Total  charges  $ 

VISA  accepted.  cred.t 

■■^  Card  No. 

vts/r 

•;:  •  .  Expiration  Date 

Month/Year 


A'eri  Home 

Codp 


Customer  s  Te'ep^'One  Nos. 

L 


]-n 


ax 


Afea         Oiiice 
Cooe 


EnrEED 


Charge  orders  may  be  letephoned  to  the  GPO  order 
desk  at  (202)783  3238  trom  8  00  am  to  4  00  pm 
•astern  time.  Monday-Friday  (except  holidays^ 


'^  coptee  of  The  United  Stale*  Government  Manual,  1985/1986  at'  $15.00  per  copy.  Stock  No.  022-003-01118-8 

PLEASE  PRINT  OR  TYPE 

Company  or  Personal  Name 

I   !   I   I   I   I   I   I   I   I   I 


Additional  address/attention  line 

I     I     I     I     I     I     I     I     I     I     I      I 


Street  address 

I     I     I      I      I      I     I      I      I     I     I      I 


City 


I     I      I      I      I     I 


(or  Country) 

Mill! 


11    I    I 


(rto«.t-i-«$) 


Stale       ZIP  Code 


36 


lencies 
ches.  It 
lencies 
United 

where 

Icular 

jtion" 

lone 

nsumer 

B  of 

dexes. 

ix  A, 

if  the 

or 

13. 

e 

ds 


in 


^OL 


236 


DE 


985 


JMI 


1 

V 


u 

G 
Pi 

su 

OF 

Wa 


OF 

Pel 


12-10-85 
Vol.  50 


No.  237 


Tuesday 
December  10,  1985 


^ 


:^j^**»*»**»*»»**»»5-Dl&lT       ^81C6 


United  State 
Governmem 
Printing  Offii 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


A  PR  StklABCCS  NOV   86 
StklALb  pROCtSSlNG 
UNlV  MICKUFILMS  INIL 
3CC  N  Ztbb  KD        ^,^^ 
ANN  AHbUK      Ml   A6106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


^OL 


237 


DE 


985 


UMI 


Pi 


12>t0-85 

Vol  50       No.  237 

Pages  50269-506M 


Tuesday 
December  10,  1985 


Briefings  on  How  To  list  the  Federal  Register— 

For  information  on  brieflngs  in  Philadelphia,  PA  and 
Washington,  DC,  see  announcement  on  the  inside  cover  of 
this  issue. 


Selected  Subjects 


Air  Carriers 
Federal  Aviation  Administration 

Aliens 
Employment  and  Training  Administration 

Animal  Drugs 
Food  and  Drug  Administration 

Aviation  Safety 

Federal  Aviation  Administration 

Sanies,  Banking 

Federal  Reserve  System 

Benzene 

Occupational  Safety  and  Health  Administration 

Cemeteries 
Army  Department 

Communicatfons  Common  Carriers 

Federal  Communications  Commission 

Crop  Insurance 

Federal  Cr(^  Insurance  Corporation 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 

Fisheries 
National  Oceanic  and  Atmospheric  Administration 

Food  Additives 

Food  Safety  and  Inspection  Service 

CONTINUED  INSIDE 


BEST  COPV  AVAILABLE 


II 


^  wal  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1985  /  Selected  Subjects 


FEDERAL  REGISTER 

(not  published  on 
by  the  Office  of  th( 
Records  Administra  ion 
Federal  Register  Ac 
15)  and  the  regulat 
Federal  Register  (1 
Superintendent  of 
Washington.  DC 


Published  daily.  Monday  through  Friday. 
S  aturdays.  Sundays,  or  on  official  holidays). 
Federal  Register,  National  Archives  and 

Washington,  DC  20408.  under  the 
(49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
of  the  Administrative  Committee  of  the 
i^FR  Ch.  I).  Distribution  is  made  only  by  the 
D  jcuments.  U.S.  Government  Printing  Office, 


I  >ns 


20^92. 


The  Federal  Registe 

available  to  the  put! 
Federal  agencies 
Executive  Orders  a 
applicability  and 
published  by  act  of 
documents  of  public 
inspection  in  the 
they  are  published, 
issuing  agency. 
The  Federal  Registei 
for  S300.00  per  year, 
advance.  The  charge 
issue,  or  Sl.50  for 
check  or  money 
Documents.  U.S. 
20402. 


Tfese 

rd 
legal 


provides  a  uniform  system  for  making 
ic  regulations  and  legal  notices  issued  by 
include  Presidential  proclamations  and 
Federal  agency  documents  having  general 
effect,  documents  required  to  be 
Congress  and  other  Federal  agency 
interest.  Documents  are  on  file  for  public 
Office  of  the  Federal  Register  the  day  before 
miess  earlier  filing  is  requested  by  the 

will  be  furnished  by  mail  to  subscribers 
or  $150.00  for  6  months,  payable  in 
for  individual  copies  is  $1.50  for  each 
group  of  pages  as  actually  bound.  Remit 
made  payable  to  the  Superintendent  of 
Co>tniment  Printing  Officei  Washington,  DC 


eich 


ord(  r 


There  are  no 
appearing  in  the  Federal 


restrictions  on  the  republication  of  material 
Register. 


Questions  and 

to  the  telephone  nunibers 

ASSISTANCE  in  the 


How  To  Cite  This 
page  number.  Examp 


FOR: 


Any  p^on 
Code 


o 


WHAT: 


Free 

to  present 
1.  The 
Federal 


th> 


m 

2.  The 
and 

3.  The 


4.  An  ii  1 


WHY: 


pra\  id< 


To 

necessa  y 
which 
d 


iiscussi  in 


Selected  Subjects 


requests  for  specific  information  may  be  directed 
listed  under  INFORMATION  AND 
READER  AIDS  section  of  this  issue. 


Formaldehyde 

Occupational  Safety  and  Health  Administration 
Freedom  of  Information 

Securities  and  Exchange  Commission 
Government  Procurement 

Agency  for  International  Development 

General  Services  Administration 

Grant  Programs— Housing  and  Community  Development 

Housing  And  Urban  Development  Department 
Loan  Programs— Agriculture 

Commodity  Credit  Corporation 
Navigation  (Water) 

Engineers  Corps 
Privacy  Act 

Nuclear  Regulatory  Commission 
Radio  Broadcasting 

Federal  Communications  Commission 
Recreation  and  Recreation  Areas 

Land  Management  Bureau 
Securities 

Federal  Reserve  System 

Seizures  and  Forfeitures 

Customs  Service 
Surface  Mining 
Surface  Mining  Reclamation  and  Enforcement  Office 


Pi  iblication:  Use  the  volume  number  and  the 
e:  50  FR  12345. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


who  uses  the  Federal  Register  and 
Federal  Regulations. 


PHILADELPHIA,  PA 


WHO:         The  Of  ice  of  the  Federal  Register. 


pt  t)lic  briefings  (approximately  2  1/2  hours) 


WHEN: 


WHERE: 


■egulatory  process,  with  a  focus  on  the 
Register  system  and  the  public's  role 
development  of  regulations, 
elationship  between  the  Federal  Register 
]ode  of  Federal  Regulations, 
mportant  elements  of  typical  Federal 
Regi^er  documents. 

Iroduction  to  the  finding  aids  of  the 
FR/C>T^  system. 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10, 

William  J.  Green.  Jr..  Federal  Building, 

600  Arch  Street,  Philadelphia,  PA. 

Laura  Lewis, 

Philadelphia  Federal  Information  Center. 

215-597-1709 


WASHINGTON,  DC 


le  the  public  with  access  to  information 
to  research  Federal  agency  regulations 
c^rectly  affect  them.  There  will  be  no 
of  specific  agency  regulations. 


WHEN: 
WHERE: 

RESERVATIONS: 


January  17;  at  9  am. 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW.,  Washington,  DC. 

Howard  Landon  202-523-5227 

Melanie  Williams  202-523-5229  (TDD) 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing 
impaired  persons  at  the  Washington,  DC  briefing. 


m 


Contents 


Fedaral  Register 
Vol.  SO,  No.  237 
Tuesday,  December  10,  1985 


The  President 

ADMINISTRATIVE  ORDERS 
50273     Pakistan;  proposed  U.S.  nuclear  assistance 

(Presidential  Determination  86-03  of  November  25, 

1985) 

PROCLAMATIONS 

50271     Community  College  Month,  National  (Proc.  5418) 
50269     Consumers  Week.  National  (Proc.  5417) 

Executive  Agencies 

Agency  for  International  Development 

RULES 

50301     Acquisition  regulations 


Agricultural  Marketing  Service 

PROPOSED  RULES 

Poultry  and  rabbit  products  grading: 
Voluntary  standards  and  grades  for  poultry: 
extension  of  time 


50310 


50337 


50378 


Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity 
Credit  Corporation;  Federal  Crop  Insurance 
Corporation;  Food  Safety  and  Inspection  Service; 
Forest  Service;  Packers  and  Stockyards 
Administration;  Soil  Conservation  Service. 

Air  Force  Department 

NOTICES 

Privacy  Act;  systems  of  records 
Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Commerce  in  explosives: 
Explosive  materials 

Army  Department 

See  also  Engineers  Corps. 

PROPOSED  RULES 

Military  reservations  and  national  cemeteries: 
Arlington  National  Cemetery;  donation  of 
tributes 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  Arts  and  Humanities. 


Central  intelligence  Agency 

NOTICES 

50332     Privacy  Act;  systems  of  records 

Commerce  Department 

See  International  Trade  Administration;  Minority 
Business  Development  Agency;  National  Oceanic 
and  Atmospheric  Administration. 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
50280        Peanuts 


50315 


Customs  Service 

RULES 
50287     Fines,  penalties,  and  forfeiture  procedures 

Defense  Contract  Aucflt  Agency 

NOTICES 

50339     Privacy  Act;  systems  of  records 

Defense  Department 

See  also  Air  Force  Department;  Army  Department; 
Defense  Contract  Audiit  Agency;  Engineers  Corps. 

NOTICES 

Meetings: 
50337        Strategic  Defense  Imtiative  Advisory  Committee 

Delaware  Rhrer  Basin  CommisskHi 

NOTICES 

50339  Hearings 

Drug  Enforcement  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

50353  Cannabis  eradication  program;  Non-Fed«'al  and 
Indian  lands 

Registration  applications,  etc.: 

50354  Hoffman-La  Roche  Inc. 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 
50341         Yankee  International  Co. 

Education  Department 

NOTICES 

50340  Agency  information  collection  activities  under 
OMB  review 

Employment  and  Training  Administration 

PROPOSED  RULES 

Alien  temporary  employment;  labor  certification 

process: 
50311         Adverse  effect  wage  rate;  addition  of  Montana — 

to  list 
50313        Charges  for  meals 

NOTICES 

Adjustment  assistance: 

50355  Allied  Chemical  et  al. 

50356  Duolite  International,  Inc. 
50354        International  Shoe  Co.  et  d. 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission. 

NOTICES 

Patent  licenses,  exclusive: 
50340         Windtech  Inc. 

Engineers  Corps 

RULES 

Navigation  regulations: 
50297        San  Clemente  Island,  CA;  restricted  area 


rv 


1  ^eral  Register  /  Vol.  50,  No.  237  /  Tuesday,  December  10,  1985  /  Contents 


$0316 


NOTICES 
Air  quality; 
(PSD): 
50342        Permit 


50285 


505M 

50310 


50316 


50329 


50342 
50344 


moposediMles 

National  po  lutant  discharge  elimination  system; 
review  of  p(  rmits:  withdrawn 


Environmet  Uri 


Protection  Agency 

prevention  of  significant  deterioration 
de  erminations  etc.;  Region  IX 


Federal  Aviation  Administration 

RULES 

Transition  a^as 

PROPOSED  RU  LES 

Air  carriers  Jcertification  and  operations,  etc.: 

U.S.  registered  aircraft  leased  by  foreign  persons: 

acceptably  maintenance  standards 
Transition 


3n  a^as 
CoffMnunlcai 


Mons  Commission 


carrier  services: 

Operating  Companies;  equal  access 


PROPOSED  RtMS 

Common 

Bell  Syste^ 

obligationii 
Radio  broad  :asting: 

Equal  emp  loyment  opportunity;  proposals 

withdraw]} 

NOTICES 

Hearings,  etk. 
SouthwesI 
Westcom 


Communications  et  al. 
Jroadcasting  Inc.  et  al. 


Federal  Crop 

RULES 

Crop  insuraitce; 
50275        Apples 

50275  Peaches 

50276  Prunes 


50345 


50284 


50606 


50345 
50346 

50346 
50347 
50381 


50331 


Insurance  Corporation 

:  various  commodities: 


50502 


Federal  Ene  tnr  Regulatory  Commission 

NOTICES 
Hearings,  etd.: 
50342        Tenneco  C  il  Co.  et  al. 


Federal  Mar^me  Commission 

NOTICES 

Complaints  filed: 
Rinker  Materials  Corp. 

Federal  Reserve  System 

RULES 

Reserve  reqi  rements  of  depository  institutions 
(Regulation  1 1): 

Reserve  re  ]uirement  ratios 
PROPOSED  RM  ES 
Securities  en  dit  by  persons  other  than  banks,  etc., 
(Regulation  ( ;): 

Corporate  akeovers;  purchase  of  debt  securities 

to  finance;  interpretation 

NOTICES 

Bank  holding  company  applications,  etc. 
American   nterstate  Bancorporation 
Citizens  &  Southern  Acquisition  Corp.  et  aL 
Kentucky  Bancorporation,  Inc.,  et  al 
Smith  Associated  Banking  Corp.  et  al. 

Meetings;  Su  ishine  Act  (3  documents] 


UMI 


Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
50304        Desert  dace 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

50291  Oxfendazole  and  trichlorfon  paste 

50292  Tylosin  injection 

50292  Tylosin  and  sulfamethazine 
Radiological  health: 

50293  Diagnostic  x  ray  equipment;  retrospective  review 
of  performance  standard;  report  availability: 
correction 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
50282        Monoammonium  glutamate  as  flavor  enhancer 

Forest  Service 

NOTICES 

Land  and  jurisdiction  transfers,  etc.: 
Chattahoochee-Oconee  National  Forests,  GA,  et 
al.;  interchange  order  with  Air  Force  Department: 
correction 

General  Services  Administration 

PROPOSED  RULES 

Acquisition  regulations  (GSAR): 
Multiple  award  schedule  procurement 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration. 

Housing  and  Urt»an  Development  Department 

RULES 

Slum  clearance  and  urban  renewal: 
Rental  rehabilitation  grant  program;  formula 
allocations;  performance  adjustments;  interim 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  Mines 
Bureau;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office. 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 

Carbon  steel  wire  rod  from  Portugal 
Export  privileges,  actions  affecting: 

Grinon,  Ivan 
Scientific  articles;  duty-free  entry: 

Brown  University 

Cornell  University 

National  Institutes  of  Health 

University  of  California 

University  of  Chicago 

University  of  Illinois 

Yale  University 

Western  Research  Institute 


50594 


50335 

50334 

50332 
50333 
50332 
50333 
50333 
50333 
50334 
50334 


Federal  Register  /  Vol.  5Q.  No.  237  /  Tuesday.  December  10.  1985  /  Contents 


50352 

50353 
50353 


Interstate  Commerce  Commission 

NOTICES 

Energy  and  environmental  statements;  availability, 
etc.: 

Bridgeport  &  Port  Jefferson  Steamboat  Co. 
Motor  carriers:  control,  purchase,  and  tariff  Hling 
exemptions,  etc.: 

Colorado  Western  Stages.  Inc.,  et  al. 
Railroad  services  abandonment: 

Newburgh  &  South  Shore  Railway  Co. 

Justice  Department 

See  Drug  Enforcement  Administration. 

Labor  Department 

See  Employment  and  Training  Administration; 
Labor  Statistics  Bureau;  Mine  Safety  and  I-Iealth 
Administration;  Occupational  Safety  and  Health 
Administration;  Pension  and  Welfare  Benefit 
Programs  Office. 

Labor  Statistics  Bureau 

NOTICES 
50356     AT&T;  recordkeeping  exception  for  occupational 
injuries  and  illnesses 

Land  IManagement  Bureau 

RULES 
50298     Land  resource  management: 

Recreation  and  Public  Purposes  Act; 
conveyances  to  States  and  their  political 
subdivisions 

NOTICES 

50347,    Agency  information  collection  activities  under 
50348     OMB  review  (2  documents) 
Exchange  of  lands: 

50347  Oregon 

Oil  and  gas  leases: 

50348  Wyoming 

Recreation  management  restrictions,  etc.: 
50348        Medford  District.  OR 

Legal  Services  Corporation 

NOTICES 

50381,    Meetings;  Sunshine  Act  (2  documents) 
50382 

Merit  Systems  Protection  Board 

NOTICES 

50372     Initial  appeals  and  petitions  for  review;  processing 
time 


Mine  Safety  and  HeaHh  Administration 

NOTICES 

Safety  standard  petitions: 
Barnes  &  Tucker  Co. 
Eastern  Associated  Coal  Corp. 
Keystone  Coal  Mining  Corp. 
Mississippi  Lime  Co. 


50357 
50358 
50358 
50358 


50349 
50349 


50349, 
50350 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Kerr-McGee  Corp. 

Tenneco  Oil  Exploration  &  Production  Co. 

Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents] 


Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
50336        District  of  Columbia 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

50372  National  Commission  on  Space 

National  Foundation  on  Arts  and  Humanities 

NOTICES 

50373  Agency  information  collection  activities  under 
OMB  review 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
50309        Pacific  Coast  groundfish;  inquiry 

NOTICES 

Permits: 
50336        Marine  mammals 

National  Park  Service 

NOTICES 

Historic  Places  National  Register  pending 
nominations: 

50350  Indiana  et  al. 
Meetings: 

50351  Upper  Delaware  Citizens  Advisory  Council 

National  Transportation  Safety  Board 

NOTICES 

50372     Accident  reports,  safety  recommendations,  and 
responses,  etc.;  availability 

Nuclear  Regulatory  Commission 

RULES 
50283     Privacy  Act;  implementation 

^  NOTICES 

50374  '  Agency  information  collection  activities  under 

OMB  review  (2  documents) 
50382     Meetings;  Sunshine  Act 

Occupational  Safety  and  Healtti  Administration 

PROPOSED  RULES 

Health  and  safety  standards: 
50512        Benzene;  occupational  exposure 

Health  and  safety  standards: 
50412        Formaldehyde;  occupational  exposure 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
50331         Martin's  Dairy  Stockyards,  CA.  et  al. 
50331         Pierce  County  Stockyard,  Inc.,  GA,  et  al. 
50331         Western  States  Auction  Sales,  Inc.,  AZ,  et  al. 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

50359        Andron,  Cechettini  &  Associates,  Inc.,  et  al. 
50362        R.  A.  Gray  &  Co.  et  al. 
50372        United  Technologies  Corp.  Master  Trust; 
withdrawal 

Postal  Rate  Commission 

NOTICES 

Post  Office  closings;  petitions  for  .-ippeal: 

50375  Sanitaria  Springs.  NY 


VI 


l'9dmtal  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1985  /  Contents 


Postal  Sen^ 

NOTICES 

50382     Meetings;  S^shine  Act 


50286 


50375 
50377 


50377 
50377 


Securities  ]  ind  Exchange  Commission 

RULES 

Freedom  of 
public  reference 

NOTICES 

Applicationk 
ASA  Limited 
National 


Information  Act:  implementation; 
facilities  in  regional  offices 


Small  Busiiiess  Administration 

NOTICES 

Disaster 
California ; 
New  j€ 


loan 


Jers(  y 


Soil  ConsevVation  Servioe 

NOTICES 

Environmental 
50332        Vinton  C(  unty 


50377 


50293 
50296 


50351 


50377 


State  Depaftment 

NOTICES 

Environmental 
Cocoa  cro  p 
Garlon  (tr  clopyr) 


Transportat  on 

See  also  Feqeral 
NOTICES 

Aviation  pit^eedings 
Hearings, 


Part  II    - 
50412     Department 

Health  Administration 


Part  III 
50502     General  Seriices  Administration 


Part  IV 
50512     Department 
Health  Adm 


;,  etc.: 

:ed 

'uel  Gas  Distribution  Corp. 


area: 
correction 
correction 


statements;  availability,  etc.: 
Road,  OH 


statements;  availability,  eta: 
eradication  programs  overseas: 


Surface  Miriing  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  ijrogram  submission: 

Kentucky 

Oklahomf 
NOTICES 

Environmen 
Rock  Cre€  k 
Counties, 


statements;  availability,  etc: 
watershed.  Bledsoe  and  Hamilton 
ITN 


Department 

Aviation  Administration. 


etc.;  Temsco  Helicopters,  Inc. 

Treasury  D<  partment 

See  Alcohol  Tolwcco  and  Firearms  Bureau; 
Customs  Sei  vice. 

Veterans  Administration 

NOTICES 

50379     Agency  infolmation  collection  activities  under 
OMB  revievN 


Separate  Pi  rts  in  This  Issue 


of  Labor,  Occupationa!  Safety  and 


af  L,abor.  Occupational  Safety  and 
nistration 


PartV 

Department  of  Transportation,  Federal  Aviation 
Administration 


50588 


Part  VI 
50594     Department  of  Housing  and  Urban  Development, 
Office  of  the  Assistant  Secretary  for  Community 
Planning  and  Development 


Part  VII 
50606     Federal  Reserve  System 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  ttie  parts  affected  this  month  can  t>e  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Proclamations: 

541 7 50269 

5418 50271 

Admlnistrativ*  Ordars: 
Prasidantial  Oetenninatlons: 
No.  86-03  of 

Novemt)er  25, 
1985 50273 

7  CFR 

403 50275 

404 50275 

408 50275 

450 50276 

■  1446 50280 

Proposed  Rules: 

70 50310 

9CFR 

318 „ 50282 

381 50282 

10  CFR 

9 50283 

12  CFR 

204._„ _ 50284 

Proposed  Rules: 

207 50606 

14  CFR 

71 ..50285 

Proposed  Rules: 

71 50310 

91 50588 

121 50588 

125 50588 

129 50588 

135 50588 

17  CFR 

200 50286 

19  CFR 

162 50287 

171 50287 

20  CFR 
ProDosed  Rules: 

655  (2  documents) 50311 

50313 


21  CFR 

520 

522 

558 

1020. 

24  CFR 

511 


....50291 

50292 

50292 

50293 


.50594 


29  CFR 
Proposed  Rules: 

1910  (2  documents) 50412, 

50512 

30  CFR 

917 _ 

936 

32  CFR 
Proposed  Rules: 
553 „ 


.50293 
.50296 


.50315 


33  CFR 

334 50297 

Proposed  Rules: 

209 50316 

43  CFR 

2740 502S8 

2910 50298 

47  CFR 
Proposed  Rules: 

Cti.  1 50316 

73 50329 

48  CFR 

701 50301 

702 50301 

715 _ 50301 

728 50301 

731 50301 

732 50301 

737 „ 50301 

750..: „  50301 

752 ; 50301 

753 50301 

Proposed  Rules: 

Ch.  5 50502 

50  CFR 

1 7 „ _ 50304 

663 „ _  50309 


BEST  COPY  AVAILABLE 


Federal  Register 
Vol.  5a  No.  237 
Tuesday.  December  10,  1985 


50260 


Presidential  Documents 


Title  3— 

The  President 


Proclamation  5417  of  December  5,  1985 
National  Consumers  Week,  1986 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Because  ours  is  a  free  society,  we  Americans  are  blessed  with  many  choices. 
We  can  choose  to  live  where  we  want.  We  can  choose  our  education  and  our 
vocation.  We  are  free  to  speak  our  minds,  to  worship  God  as  our  conscience 
prompts  JUS,  and  to  choose  our  political  affiliation.  And  nowhere  else  in  the 
world  is  there  a  wider  variety  of  goods  and  services  from  which  to  choose, 
thanks  to  an  open  marketplace  and  the  freedom  to  produce  and  purchase.  This 
boimtiful  marketplace  has  provided  us  with  a  standard  of  living  that  is  the 
marvel  and  envy  of  the  world. 

The  outlook  for  the  future  is  even  brighter.  The  regulatory  reform  of  recent 
years  is  spawning  innovation  and  reinvigorated  competition:  by  opening  new 
markets,  it  has  resulted  in  even  more  choices  for  consumers.  This  gives  buyers 
.  both  a  new  opportunity  and  a  new  responsibility  to  make  informed  decisions 
about  the  quality  and  value  of  products  and  services  o^ered  for  sale. 

To  make  responsible  decisions  in  our  dynamic  and  abundant  economy,  con- 
sumers need  both  information  and  education  if  they  are  to  reap  the  full 
benefits  of  the  marketplace.  They  need  information,  the  facts  about  the  goods 
and  services;  they  need  to  be  educated  so  they  can  analyze  those  facts  before 
making  a  purchase.  This  will  enable  them  to  make  wise  choices  whether  they 
are  shopping  for  food,  shelter,  clothing,  transportation,  recreation,  health  care, 
entertainment,  and  so  on.  Prudent,  informed,  discriminating  consumers  put 
pressure  on  suppliers  to  keep  improving  products  and  services  while  devising 
production  efficiencies  that  will  permit  them  to  keep  their  prices  competitive. 

In  light  of  the  central  role  of  the  consumer  in  our  free  economy,  it  is  especially 
appropriate  to  recognize  that  relationship  during  National  Consumers  Week, 
1986.  The  slogan  for  1986,  "Consumers  Rate  Quality,"  acknowledges  that 
consumers,  by  seeking  quality  and  value,  set  the  standards  of  acceptability  for 
products  and  services  by  "voting"  with  their  marketplace  dollars,  rewarding 
efficient  producers  of  better  quality  products  and  performance.  It  is  also  a 
ringing  declaration  that  consumers  are  entitled  to  and  can  insist  on  honest 
value  for  their  hard-earned  income. 

Indeed,  American  businessmen  and  women  are  becoming  aware  that  the 
broadened  competition  of  a  global  marketplace  necessitates  attention  to 
quality  if  they  are  to  succeed.  They  must  do  more  than  just  build  better 
products — they  must  strive  to  improve  marketing,  sales,  warranties,  and 
service.  Quality  demands  efficient  management,  productive  use  of  human 
resources,  and  responsiveness  to  consumer  needs  and  preferences. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  tiie  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  April  20,  1986,  as  National 
Consumers  Week.  I  urge  businesses,  educators,  community  organizations, 
labor  unions,  the  media,  government  leaders,  and  consumers  to  recognize  the 
pursuit  of  quality  and  excellence  in  every  aspect  of  our  lives,  and  to  contribute 
to  consumer  and  economic  awareness  during  this  week. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Proclamation  5418  of  Decembw  6,  1985 
National  Community  College  Month,  1986 


|FR  Doc.  85-29395 
Filed  12-6-85:  4:25  pm| 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  more  than  thirteen  hundred  community,  technical,  and  junior  colleges, 
public  and  private,  in  the  United  States  have  contributed  enormously  to  the 
richness  and  availability  of  American  higher  education.  Nearly  half  of  all 
undergraduate  college  students  in  the  Nation  today  are  enrolled  in  such 
institutions. 

By  providing  educational  opportunities  at  costs  and  locations  accessible  to  all 
who  are  qualified,  community,  technical,  and  junior  colleges  have  greatly 
enhanced  the  opportunity  for  every  ambitious  student,  young  or  old.  to  enter  a 
postsecondary  school  program.  As  community-based  institutions,  these 
schools  provide  varied  programs  and  offer  specialized  training  for  more  than 
one  thousand  occupations. 

In  recognition  of  the  important  contribution  of  community,  technical,  and 
junior  colleges  to  our  total  educational  system,  the  Congress,  by  Senate  Joint 
Resolution  158.  has  designated  the  month  of  February  1986  as  "National 
Community  College  Month"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  event. 

NOW.  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  February  1986  as  National  Commu- 
nity College  Month.  I  ask  all  Americans  to  observe  this  month  with  appropri- 
ate activities  that  express  recognition  of  the  significant  contribution  these 
institutions  are  making  to  the  strength,  vitality,  and  prosperity  of  our  Nation. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Presidential  Determinatioii  No.  86-03  of  November  25,  1985 

Determination  Pursuant  to  Section  620E(e)  of  the  Foreign  As- 
sistance Act  of  1961,  as  Amended 


|FR  Doc.  85-29396 
Filed  12-6-65:  4:26  pm) 
Billing  code  3ia5-01-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  620E(e]  of  the  Foreign  Assistance  Act  of  1961,  as  amended, 
22  U.S.C.  2375(e),  I  hereby  certify  that  Pakistan  does  not  possess  a  nuclear 
explosive  device  and  that  the  proposed  United  States  assistance  program  will 
reduce  significantly  the  risk  that  Pakistan  will  possess  a  nuclear  explosive 
device. 

You  or  your  delegatee  are  authorized  and  directed  to  publish  this  determina- 
tion and  certification  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  November  25,  1985 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart403 

[Docket  No.  2991S] 

Peach  Crop  insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  of  extension  of  sales 
closing  date. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewiUi  gives 
notice  of  the  extension  of  the  sales 
closing  date  for  accepting  applications 
for  peach  crop  insurance  in  all  counties 
wherein  such  insurance  is  offered, 
effective  for  the  1985  crop  year  only. 
This  action  is  necessary  because  the 
policy  for  insuring  peaches  has  recently 
been  provided  to  agents  leaving  an 
insufficient  amount  of  time  for 
marketing  purposes.  Therefore, 
additional  time  for  applications  to  be 
accepted  is  being  provided  accordingly. 
The  intended  effect  of  this  notice  is  to 
advise  all  interested  parties  of  the 
extension  of  the  sales  closing  date  and 
to  comply  with  the  provisions  of  the 
peach  crop  insurance  regulations  with 
respect  to  the  Manager's  authority  to 
extend  sales  closing  dates. 
EFFECTIVE  DATE:  December  10, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  contained  in  7  CFR  403.7, 
the  closing  date  for  accepting 
applications  for  peach  crop  insurance  in 
all  counties  is  November  20. 

Because  of  the  delay  in  providing 
agents  with  current  policy  provisions 
resulting  in  a  foreshortened  marketing 


period,  FCIC  is  extending  the  sales 
closing  date  in  all  counties  where  peach 
crop  insurance  is  offered. 

Under  the  provisions  of  7  CFR  403.7, 
the  sales  closing  date  for  accepting 
applications  may  be  extended  by 
placing  the  extended  date  on  Rle  in  the 
service  office  and  by  publishing  a  notice 
in  the  Federal  Register  upon 
determination  that  no  adverse 
selectivity  will  result  from  such 
extension.  If  adverse  conditions  develop 
during  such  period,  FCIC  will 
immediately  discontinue  acceptance  of 
applications. 

Notice 

Accordingly,  pursuant  to  the  authority 
contained  in  7  CFR  403.7.  the  Federal 
Crop  Insurance  Corporation  herewith 
gives  notice  that  the  sales  closing  date 
for  accepting  applications  for  peach 
insurance  in  all  counties  where  such 
insurance  is  offered,  is  hereby  extended 
through  the  close  of  business  on    . 
December  20,  effective  for  the  1985  crop 
year  only. 

Authority:  Sees.  506,  516,  Pub.  L  75-430. 52 
Stat.  73, 77,  as  amended  (7  U.S.C.  1506. 1516). 

Done  in  Washington,  D.C.,  on  November 
26, 1985. 
Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  85-29200  Filed  12-8-85;  8:45  am] 
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7  CFR  ParU  404  and  408 
[Docket  No.  2989S] 

Western  and  Eastern  U^  Apple  Crop 
Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  of  extension  of  sales 
closing  date. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  the  extension  of  the  sales 
closing  date  for  accepting  applications 
for  apple  crop  insurance  in  all  counties 
wherein  such  insurance  is  offered, 
effective  for  the  1985  crop  year  only. 
This  action  is  necessary  because  the 
policy  for  insuring  apples  has  recently 
been  provided  to  agents  leaving  an 
insufficient  amount  of  time  for 
marketing  purposes.  Therefore, 
additional  time  for  applications  to  be 


accepted  is  being  provided  accordingly. 
The  intended  effect  of  this  notice  is  to 
advise  all  interested  parties  of  the 
extension  of  the  sales  closing  date  and 
to  comply  with  the  provisions  of  the 
apple  crop  insurance  regulations  with 
respect  to  the  Manager's  authority  to 
extend  sales  closing  dates. 

EFFECTIVE  DATE:  December  10, 1985. 

POR  FURTHER  INFORMATION  CONTACR 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  contained  in  7  CFR  404.7 
and  408.7,  the  closing  date  for  accepting 
applications  for  apple  crop  insurance  in 
all  counties  is  November  20. 

Because  of  the  delay  in  providing 
agents  with  current  policy  provisions 
resulting  in  a  foreshortened  marketing 
period,  FCIC  is  extending  the  sales 
closing  date  in  all  counties  where  apple 
crop  insurance  is  offered. 

Under  the  provisions  of  7  CFR  404.7 
and  408.7,  the  sales  closing  date  for 
accepting  applications  may  be  extended 
by  placing  the  extended  date  on  file  in 
the  service  office  and  by  publishing  a 
notice  in  the  Federal  Register  upon 
determination  that  no  adverse 
selectivity  will  result  from  such 
extension.  If  adverse  conditions  develop 
during  such  period,  FCIC  will 
immediately  discontinue  acceptance  of 
applications. 

Notice 

Accordingly,  pursuant  to  the  authority 
contained  in  7  CFR  404.7  and  408.7,  the 
Federal  Crop  Insurance  Corporation 
herewith  gives  notice  that  the  sales 
closing  date  for  accepting  applications 
for  apple  insurance  in  all  counties  where 
such  insurance  is  offered,  is  hereby 
extended  through  the  close  of  business 
on  December  20,  effective  for  the  1985 
crop  year  only. 

Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516). 

Done  in  Washington,  D.C.,  on  November 
26, 1985. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

(PR  Doc.  85-29201  Filed  12-9-85;  8:45  am] 
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7CFRPart450 
(Docket  No.  2355SA) 

InsuTMice 


Prune  Crop 

aqency:  Federal  Crbp 
Coqxxration,  USDA 
action:  Final  rule 


Corporation  (FCIC) 


Regulations 

I  Insurance 


The  Fedc  ral  Crop  Insurance 


lereby  issues  a  new 


Part  450  in  Chapter  V  of  Title  7  of  the 
Code  of  Federal  Rej  ulations  to  prescribe 
procedures  for  insuifing  prunes  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  pf  this  rule  is  to 
provide  insurance  f^  prunes  in  response 
to  many  requests  frQin  producers  and 
processors  for  such  Insurance  protection 
as  approved  by  the  Board  of  Directors  of 
FCIC.  The  authorityjfor  the  promulgation 
of  this  rule  is  contained  in  the  Federal 
Crop  Insurance  Actj  as  amended. 
EF«CTIVE  DATE  January  9, 198a 
RM  FUfrrHCR  INTOn^UITION  CONTACT 
Peter  F.  Cole,  Secretkry,  Tederal  Crop 
Insurance  Corporation,  U.S.  E)epartment 
of  Agriculture,  Waskington.  DC  202S0, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INpbflMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  estaWi^ed  by  Departmental 
Regulation  1512-1.  lliis  action 
constitutes  a  review' as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  undo'  those 
procedures.  The  sunket  review  date 
established  for  these  regulations  is  May 
15, 1980. 

Merritt  W.  Spra^ 
(1)  has  determined 


,  Manager.  PQC. 
at  this  action  is  not 


a  Biajor  rule  as  defined  by  Executive 
Order  12291  becausi  it  tvill  not  result  in: 
(a)  An  annual  effect  Ion  the  economy  of 
$100  million  or  more(  (b)  major  increases 
in  costs  or  prices  foil  consumers, 
individual  industries  federal.  State,  or 
local  governments,  dr  a  geographical 
region:  or  (c)  signifimnt  adverse  effects 
on  competition,  emnoyment. 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  -based  enterprises  to 
compete  with  foreigi-based  enterprises 
in  domestic  or  expoit  markets;  and  (2J 
certifies  that  this  ac^on  will  not 
increase  the  federal  baperwork  burden 
for  individuals,  smal  businesses,  and 
other  persons. 

This  action  is  exei  apt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Rt  gulatory  Flexibility 
Analysis  was  prepaied. 

This  program  is  li<  ted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.450. 

This  program  is  n(it  subject  to  the 
provisions  of  Execul  ive  Order  12372 
which  requires  inter  ;ovenimental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1963. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Enviroimiental  Impact  Statement  is 
needed. 

On  Tuesday.  February  26. 1985.  FQC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  7783,  issuing  a  new  Part  450  in 
Chapter  IV  of  Tide  7  of  die  Code  of 
Federal  Regulations  to  be  known  as  7 
CFR  Part  450— Prune  Crop  Insurance 
Regulations.  The  pubUc  was  given  60 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule. 

No  comments  were  received  in  direct 
response  to  this  proposed  rule. 
However,  on  September  4-5. 1985,  the 
Board  of  Directors,  FCIC  held  informal 
meetings  in  Hearing  Room  B.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  for  the  purpose  of 
receiving  comments  from  interested 
parties  on  the  Actual  Production  History 
(APH)  method  of  insurance.  This 
concept  was  included  in  the  proposed 
rule. 

TTie  APH  concept  of  yield  guarantees 
establishes  a  direct  relationship 
between  proven  production  capability  of 
the  individual  insured  producer,  and  the 
insurance  guarantee  or  the  premium 
rates.  It  requires  the  insured  producer  to 
submit  aimuai  records  of  insured 
production  as  a  condition  of  continued 
insurability. 

Comments  on  the  proposed  regulation 
were  received  from  six  representatives 
of  the  private  insurance  industry,  one 
member  of  Congress,  fifteen  insurance 
agents,  four  representatives  of  special 
interest  groups,  and  five  farmers. 

The  comments  generally  opposed  the 
proposed  requirement  that  insureds 
furnish  aimual  records  of  insured 
production  as  a  condition  of  continued 
insurability  under  the  APH  program  for 
the  establishment  of  yield  guarantees. 

Those  in  opposition  to  the  proposed 
regulation  generally  argued  that  they 
would  decrease  the  marketability  of 
crop  insurance  by  making  the  resulting 
insurance  offer  less  attractive  to 
potential  purchasers.  Many  predicted  a 
substantial  level  of  cancellation  by 
current  contract  holders  if  the  proposed 
regulation  became  effective. 

Aliment  against  the  proposed 
requirement  for  records  submission  as  a 
condition  of  continued  insurance 
eligibility  included:  (1)  Many  farmers 
would  not  be  willing  to  furnish  records 


establishing  annual  production  unless 
they  have  a  loss  and  a  |:(otential 
indemnitj;  (2)  an  economic  incentive 
like  a  reduced  future  yield  guarantee  is 
preferable  to  cancellation;  and  (3)  the 
APH  system  as  a  whole  is  cumbersome, 
complex,  and  more  difficult  to 
administer  than  an  area  coverage  plan. 

Many  commentators  recommended 
that  FCIC  develop  a  plan  to  offer 
reduced  insurance  guarantees  when  a 
producer  failed  to  voluntarily  furnish 
records.  Most  comments  supported  the 
APH  concept  as  a  means  of  making  an 
equitable  insurance  offer  to  the  better 
producers  of  an  area;  however,  many  of 
the  same  group  requested  simplification 
of  program  procedures.  Several 
comments  recommended  the 
establishment  of  a  new  method  to 
reduce  the  impact  of  severe  loss  years 
upon  yield  guarantees  for  the  future.  A 
few  comments  recommended  a  return  to 
an  area  coverage  program  as  a  means  of 
retaining  the  participation  of  those 
whose  recent  production  has  not 
equaled  former  area  coverage 
guarantees. 

The  comments  received  were  fully 
considered  in  arriving  at  the  decision  on 
the  proposed  rule. 

The  rationale  for  the  initial  adoption 
of  the  APH  concept  was  to  correct  the 
problem  of  adverse  selection  inherent  in 
the  previous  area  coverage  plans  of 
insurance.  Adverse  selection  occurs 
when  the  best  insurance  offer  is  made  to 
the  highest  risk  producer  and  the 
poorest  insurance  offer  is  made  to  the 
lowest  risk  producer.  It  is  characterized 
by  having  insured  clients  with  higher 
than  average  risk  expectations  without 
commensurate  higher  premium  rates. 
Adverse  selection  results  in  higher  than 
expected  losses  and  ultimately  in  higher 
premium  rates  and  thus,  over  the  long 
term,  severely  limits  participation  levels. 

Adverse  selection  is  best  addressed 
by  establishing  a  direct  relationship 
between  proven  production  capability  of 
individual  producers  and  their  insurance 
guarantee  and  premium  rates.  The  APH 
program  accomplishes  this  objective. 

Records  of  production  are  basic  to  a 
yield  protection  program  of  insurance. 
There  is  no  logical  alternative  to 
requiring  records  if  such  program  is  to 
succeed  over  an  extended  period  of 
time.  The  APH  concept,  linking  records 
to  guarantees,  is  clearly  preferable  to 
any  extension  of  the  area  coverage 
concept.  The  latter  can  only  lead  to 
further  aggravation  of  adverse  selection. 
The  ultimate  result  is  the  program 
serving  only  the  lowest  producing 
farmers  on  the  highest  risk  land. 

The  premise  that  farmers  will  choose 
to  cancel  insurance  participation  in 
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preference  to  furnishing  annual  records 
of  production  after  the  close  of  harvest 
or  marketing  season  is  rejected.  The 
need  to  have  such  records  of  production 
for  other  business  purposes,  including 
for  share  rent  settlement  purposes,  for 
financial  statements  in  the  event  of  the 
use  of  borrowed  funds  for  operations, 
and  for  the  submission  of  income  tax 
returns,  combined  with  the  need  of  such 
records  for  farm  management  purposes, 
make  such  records  readily  available  for 
most  producers.  The  records  are 
available.  No  legitimate  reason  exists 
for  failure  to  support  a  requested  yield 
guarantee  by  furnishing  production 
records. 

If  the  sole  reason  for  unwillingness  to 
submit  records  of  production  lies  in  the 
fact  that  such  submission  will  result  in  a 
lower  than  otherwise  obtainable  yield 
guarantee  for  the  future,  then  the 
producer  is  seeking  to  be  overinsured  in 
relation  to  his  proven  capability.  While 
past  performance  is  not  an  absolute 
guarantee  of  future  yield  expectations,  it 
is  the  best  indicator  which  can  be 
measured  objectively. 

The  FCIC  would  be  violating  its  public 
trust  if  it  were  not  to  use  the  best  system 
possible  to  establish  yield  guarantees 
which  fairly  reflect  yield  expectations. 
Considering  the  administrative  changes 
to  procedure  which  are  to  be 
implemented,  the  objections  to  the  APH 
program  raised  in  the  comments  have 
been  fully  and  fairly  considered  and  are 
regarded  as  an  insufficient  basis  for 
reversal  of  previous  proposed 
regulations. 

FCIC,  in  response  to  requests  from  the 
producers  and  the  participating 
insurance  industry,  has  taken 
administrative  action  to  ease  the  burden 
of  keeping  the  required  records  and  to 
address  problems  in  program 
administration. 

Therefore,  with  the  exception  of  minor 
changes  in  language  and  format,  the 
proposed  rule  is  hereby  adopted  as  a 
final  rule. 

List  of  Subjects  in  7  CFR  Part  450 

Crop  insurance.  Prunes. 

Final  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  issues  a  new  Part  450  in  Chapter 
»  IV  of  Title  7  of  the  Code  of  Federal 
Regulations  to  be  known  as  7  CFR  Part 
450 — Prune  Crop  Insurance  Regulations, 
effective  for  the  1986  and  succeeding 
crop  years.  Part  450  is  added  to  read  as 
follows: 


PART  4S0-PRUNE  CROP  INSURANCE 
REGULATIONS 

Subpart— Regulations  for  ttM  1986  and 
Succeeding  Crop  Year* 

Sec. 

450.1  Availability  of  prune  crop  insurance. 

450.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

450.3  0MB  control  numbers. 

450.4  Creditors. 

450.5  Good  faith  reliance  on 
misrepresentation. 

450.6  The  contract. 

450.7  The  application  and  policy. 
Authority:  Sees.  506,  516,  Pub.  L  75-430,  52 

Stat.  73, 77,  as  amended  (7  U.S.C.  1506, 1516). 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

§450.1    Availability  of  prune  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  prunes  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  450.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wt)icti  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
prunes  which  will  be  included  in  the 
actuarial  table  on  file  in  the  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  450.3    0MB  control  numbers. 

OMB  control  numbers  are  contained 
in  Subpart  H  of  Part  400.  Title  7  CFH. 

§450.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virture  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  450.5    Good  faitti  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  prune  insurance  contract, 
whenever:  (a)  An  insured  under  a 
contract  of  crop  insurance  entered  into 


under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  finds  that:  (1)  An  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  450.6    Tbe  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  prune  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  ofilces. 

§  450.7    Ttie  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  prune  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  sales  closing  date 
on  file  in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  sales  closing 
date  for  submitting  applications  in  any 
county,  by  placing  the  extended  date  on 
file  in  the  applicable  service  offices  and 
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publishing  a  netiof  in  the  I 
Regiatar  upon  the  Manager's 
determination  that  ao  advene 
selectivity  will  nw^  duriag  the 
extended  period  However,  if  advene 
oooditions  should  devekip  duriag  audi 
period,  (he  Corpor^tioa  will  tamediaiel|r 
disooatinne  the  aofceptance  of 
applicatioiia.         I 

(c)  Ifl  accordance  with  the  provtsiona 
governing  changea  in  the  contract 
contained  in  poiLic^ea  issued  under  FCIC 
regulations  for  the  1986  and  suooeeding 
crop  years,  a  contact  in  die  form 
provided  for  in  thii  subpart  will  come 
into  effect  as  a  coi|tinuation  of  a  prune 
contract  issued  under  such  prior 
regulations,  withoat  the  filing  of  a  new 
application.  ' 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Sul^MTt  D  of  Part  4oi>— General 
Administrative  Refadations  (7  CFR 
400.37  and  40038)  and  may  be  amended 
from  time  to  time  tor  subsequent  crop 
years.  The  provisions  of  the  Prune  Crop 
Insurance  Policy  for  the  1986  axui 
succeeding  crop  yttars  are  as  follows: 

DEPARTMENT  OF  AGMCULTUKB 

I 

Federal  Crop  Insuiadce  Cofporatioa 

Prune — Crop  Insurai  ce  PoHcy 

(This  is  a  ooDtimo  n  contract  Refer  to 
Section  IS.) 

Agreement  to  IntM  e:  We  wiU  provide  the 
insurance  described  a  this  policy  in  return 
for  the  premium  and  Vour  compliance  with  all 
applicable  provisions. 

Throughout  this  pciicy.  "you~  and  "jrour" 
refer  to  the  insured  snown  on  the  accepted 
Application  and  "we^"  "as"  and  "our"  refer  to 
the  Federal  Crop  Insfranoe  CofiMratton. 

Tenns  and  Conditiorti 

1.  Causes  of  loss. 

a.  The  insurance  pfovkfed  is  afainst 
unavoidat>ie  toss  of  Orod«iction  resultkig  from 
the  following  causes  occurring  «vidiin  the 
insurance  period: 

(1)  Adverse  weath  it  conditions; 

(2)  FirK 

(3)  Wildlife: 
(4]  Earthquake; 

(5)  Volcanic  enrpti  jn: 

(6)  Direct  Mediterr  inean  Fnrit  Fly  damagr. 
or 

(7)  If  applicable,  h  ifaire  of  the  inigatton 
water  supply  due  to  i  in  unavoidable  cause 
occurring  after  insuri  ince  attaches: 

unless  those  causes  ( ire  eKcepted.  excluded, 
or  limited  by  the  acti  larial  table  or  section 
9ef4). 

b.  We  will  not  insi  re  against  any  loss  of 
production  due  to: 

(1)  The  neglect.  mifmanageiBent  or 
wrongdoing  by  you.  any  member  of  your 
houseboJd.  your  tena  nts  or  employees: 

(2)  The  failure  to  f(  »llow  recognized  good 
prune  farming  practii%s; 

(3)  The  failure  to  f(  itlow  recognized  good 
prune  irrigation  prac  ice; 

(4)  The  failure  or  ti  reakdown  of  irrigation 
equipment  or  facilities: 


(5)  The  iatpoundmeat  of  water  by  any 

governmental,  public  or  private  dan  or 
reservoir  project;  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  any  of  the 
varieties  of  prune  plums  rprunes")  which  are 
grown  for  the  production  of  dried  prunes  on 
insured  acreage  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  prunes  grown  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determiaed  t>y  us.  whiobever  we  elect 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  prunes  at  the  time  insurance 
attaches.  Honrever.  only  for  the  purpose  of 
determining  the  amount  of  indemnity,  your 
share  will  not  exceed  your  share  on  the 
earlier  of: 

(1)  The  time  of  loss;  or 

(2J  The  beginning  of  harvest 

d.  We  do  not  insure  any  acreage: 

(1)  Which  is  not  irrigated  except  where 
provided  by  the  actuarial  table,  or  for  which 
adequate  facilities  and  water  are  not 
available  at  the  time  insurance  attaches  to 
carry  out  a  good  prune  iirigation  practice: 

(2)  On  which  the  trees  have  not  reached  the 
seventh  growing  season  after  being  set  out 
unless  we  agree  in  writing  to  insure  such 
acreage; 

(3)  Planted  with  a  vine  or  tree  crop  other 
than  prunes: 

(4)  Which  we  inspect  and  consider  not 
acceptable;  or 

(5)  A  variety  of  prunes  not  established  as 
adJspted  to  the  area  or  excluded  by  the 
actuarial  table. 

e.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  date  insurance  attaches. 

3.  Report  of  acreage,  share,  and  practice. 
Y(Ju  must  report  on  our  form: 

a.  All  the  acreage  of  prunes  in  the  county  in 
which  you  have  a  share: 

\y.  The  practice:  and 

c.  Your  share  at  the  tisse  insurance 
attaches. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  prunes  grown  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  March  1.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval.  By  applying  for  prune  crop 
insurance,  you  authorize  us  to  examine 
records  maintained  by  the  Prune  Marketing 
Committee,  if  applicable,  or  prune  packer  for 
the  purpose  of  determining  or  verifying  your 
production  and  acreage. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 


b.  tf  the  number  of  bearing  trees  (seventh 
growing  season  and  older)  is  reduced  amre 
than  10  percent  from  the  precedii^  cateodar 
year  as  a  result  of  damage  occurring  within 
that  year,  the  production  guarantee  will  be 
reduced  1  percent  {through  adjustment  to 
your  average  yield)  for  each  1  percent 
reduction  in  excess  of  10  percent. 

c  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

d.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  sales  closing 
date  as  estatilished  by  the  actuarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
tisMS  the  premium  rate,  tines  tite  insored 
acreage,  times  your  share  on  the  date 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1^%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  flrst 
premium  tilling  date. 

a  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indeouiity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  insurance  period. 

faisarance  attaches  for  each  crop  year  on 
March  1  and  ends  at  the  earliest  of:  , 

•  a.  Total  destruction  of  the  prunes;  ,  - 

b.  The  date  harvest  of  the  prunes  (by   .    . 
variety)  should  have  started: 

c.  Harvest  of  the  prunes: 

d.  Final  adjustment  of  a  loss: 

e.  October  1  in  California;  or 

f.  October  15  in  Oregon. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  of: 

(a)  The  dates  of  damage:  and 

(b)  The  causes  of  danuige. 

(2)  You  must  give  us  written  notice  if  during 
the  period  before  harvest,  the  prunes  on  any 
unit  are  damaged  and  you  decide  not  to 
further  care  for  or  harvest  any  part  of  them. 

(3)  You  must  give  us  notice  at  least  IS  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(4)  If  probable  loss  or  damage  is 
determined  within  15  days  of  or  during 
harvest  immediate  notice  must  be  given. 

(5)  If  you  are  going  to  claim  an  indemnity 
on  any  unit,  you  must  give  us  notice  not  later 
than  72  hours: 

(a)  After  total  destraction  of  the  prunes; 

(b)  Discontinuance  of  harvest  on  the  unit  . 
or 

(c)  Before  harvest  would  normally  start  if 
any  acreage  on  the  unit  is  not  to  be 
harvested. 

(6)  Unless  notice  has  been  given  under 
subsection  (5)  above,  and  in  addition  to  the 
other  notices  required  by  this  section,  if  you 
are  going  to  claim  an  indemnity  on  any  unit 
you  must  give  us  notice  not  later  than  \C  days 
after  the  earliest  of: 
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(a)  Harvest  of  the  uml; 

(b)  October  1  of  the  crop  year  1r  Caltfotnia; 

or 

(c)  October  IS  of  the  crop  year  in  Oregon. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  fmy  of  the  pntnes  which 
are  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  sectioo  9. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  prunes  on  the 
unit; 

(2)  Harvest  of  the  unit; 

(3)  October  1  of  the  crop  year  in  Catifomia; 
or 

(4)  October  15  of  the  crop  year  in  Oregon. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  prunes 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period: 

(2)  Authorize  us  in  writing  to  examine  and 
obtain  any  records  pertaining  to  the 
production  and  marketing  of  the  insured 
prunes  under  this  contract  from  the  prune 
packer  Prune  Marketing  Committee,  if 
applicable,  or  pnme  packer  and 

(3)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
productibn  of  prunes  to  be  counted  (see 
section  Sef, 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4J  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production  on  a  natural  condition  prune  basis 
which  grades  substandard  or  better. 

(1)  Any  production  of  substandard  prunes 
which  results  from  damage  by  insurable 
causes  will  be  adjusted  by: 

(a)  Dividing  the  value  per  ton  of  such 
prunes  by  the  market  price  per  ton  of 
standard  prunes  (of  the  same  size  count);  and 

(b)  Multiplying  the  result  by  the  number  of 
tons  of  such  prunes. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  prune  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consent:  and 

(c)  Any  unharvested  production. 


(3)  Any  appraisal  we  have  made  on  instred 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Not  harvested  before  the  harvest  of 
prunes  becomes  general  in  the  county; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  usior 

(c)  Harvested. 

(4)  If  yoD  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  prunes  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  PCI-78, 
"Request  to  Exclude  Hail  and  Fire". 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  as  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.aC  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  wre  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C  611).  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indenmity  will  be  paid  to  the 
persons  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  from  fire  will  be  the  difference 
between  the  fair  maijcet  value  for  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liabihty  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 


any  material  fact  or  committed  any  fraad 
relating  to  (be  contracL  Such  voidance  will 
be  effective  as  of  the  begiiming  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  idemnity  on  Insured 
share. 

If  you  transfer  any  pari  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  colled 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contracL 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
pari  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right  If  we^y  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  aU 
prunes  produced  on  each  unit,  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may.  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply, 
assignment  of  production  to  units  by  us.  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract  • 

15.  Life  of  contract  Cancellation  and 
terminatioa 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  diis 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  Prior  to  the  cancellation  date  you  must: 

(1)  Furnish  to  the  Corporation  satisfactory 
production  records  for  the  crop  year  or  the 
contract  will  be  cancelled  for  the  next  crop 
yean  or 

(2)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  such  as  fire. 
flood  or  other  natural  disaster.  (If  this 
subsection  (2)  applies,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable). 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  %vith  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
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crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due  if  detducled  from: 

(1]  An  indemn  ly  claim  will  be  the  date  you 
sign  the  claim:  oi 

(2)  Payment  u;^der  another  program 
administered  by  the  United  States 
Department  of  A  ^culture  will  be  the  date 
both  such  payme  nt  and  setoff  are  approved. 

e.  The  cancelh  tion  and  termination  dates 
are  January  31. 

f.  If  you  die  or  ire  judicially  declared 
incompetent,  or  i '  you  are  an  entity  other 
than  an  individui  il  and  such  entity  is 
dissolved,  the  co  itract  will  terminate  as  of 
the  date  of  death  judicial  declaration,  or 
dissolution.  If  su(  :h  event  occurs  after 
insurance  attachi  ta  for  any  crop  year,  the 
contract  will  continue  in  force  through  \he 
crop  year  and  teitninate  at  the  end  thereof. 
Death  of  a  partnc  r  in  a  partnership  will 
dissolve  the  parti  lership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  pers  ins  having  a  joint  interest 
are  insured  jointi  y,  death  of  one  of  the 
persons  will  diss  )lve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  eamc  d  for  5  consecutive  years. 

16.  Contract  ch  anges. 

We  may  chang  e  any  terms  and  provisions 
of  the  contract  fr  im  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offer  ;d,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  ( lected.  All  contract  changes 
will  be  available  at  your  service  office  by 
October  31  prece  iing  the  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  prea  jmed  in  the  absence  of 
notice  from  you  t  >  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purpose  s  of  prune  crop  insurance: 

a.  "Actuarial  u  ble"  means  the  forms  and 
related  material  (  jt  the  crop  year  approved 
by  us  which  are  a  vailable  for  public 
inspection  in  you  ■  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  r  jtes.  prices  for  computing 
indemnities,  prac  ices,  insurable  and 
uninsurable  acrei  ge,  and  related  information 
regarding  prune  i  isurance  in  the  county. 

b.  "Average  yi(  Id"  means  the  yield 
established  from  ^^our  production  records, 
which  is  approve  1  by  us  and  shown  on  our 
form. 

c.  "Contiguous  and"  means  land  which  is 
touching  at  any  p  jint,  except  that  land  which 
is  separated  by  o  ily  a  public  or  private  right- 
of-way  will  be  CO  isidered  contiguous. 

d.  "County"  me  ans  the  county  shown  on 
the  application  ai  id  any  additional  land 
located  in  a  local  producing  are  bordering  on 
the  county,  as  shiwn  by  the  actuarial  table. 

e.  "Crop  year '  neans  the  period  beginning 
with  the  date  insi  ranee  attaches  and 
extending  througl  i  the  normal  harvest  time 
and  designated  b  f  the  calendar  year  in  which 
the  prunes  are  no  -mally  harvested. 

f.  "Direct  Medil  erranean  Fruit  Fly  damage" 
means  the  actual  physical  damage  to  the 
prunes  on  the  uni  which  causes  such  prunes 
to  be  unmarketab  e  and  will  not  include 
unmarketability  c  f  such  prunes  as  a  direct 
result  of  a  quarantine,  boycott,  or  refusal  to 
accept  the  prunes  by  any  entity  without 
regard  to  actual }  [lysical  djmage  to  such 
prunes. 


g.  "Harvest"  means  picking  of  the  prunes 
from  the  trees  or  ground  either  by  hand  or 
machine  for  the  purpose  of  removal  from  the 
orchard. 

h.  "Insurable  acreage"  means  the  land 
classined  as  insurable  by  us'  and  shown  as 
such  by  the  actuarial  table. 

i.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

j.  "Market  price  for  standard  prunes" 
means  the  price  per  ton  shown  on  the 
processor's  settlement  sheet  for  each  size 
count  of  standard  prunes. 

k.  "Natural  condition  prunes"  means 
prunes  in  the  condition  in  which  they 
normally  come  from  a  dry  yard  or 
dehydrator. 

I.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  legal  entity,  and  wherever 
applicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thereof. 

m.  "Service  office"  means  the  o^ice 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

n.  "Standard  prunes"  means  any  natural 
conditioned  prunes: 

(1)  Grading  C  or  better  in  accordance  with 
U.S.  Standards  for  grades  of  dried  prunes;  or 

(2)  Which  conform  to  the  grading 
specifications  currently  regulating  the 
handling  of  dried  prunes  in  States  where 
Federal  Marketing  Orders  for  dried  prunes 
are  applicable. 

o.  "Substandard  prunes"  mean  any  natural 
condition  prunes  failing  to  meet  the 
applicable  grading  specifications  for  standard 
prunes. 

p.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  prunes 
or  a  share  of  the  proceeds  therefrom. 

q.  "Unit"  means  all  insurable  acreage  of 
prunes  in  the  county  located  on  contiguous 
land  on  the  data  insurance  attaches  for  the 
crop  yean 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  prunes  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
files  in  your  service  office.  Units  will  be 
determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  smy  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 


determinations,  you  may  obtain 
reconsiderations  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  DC,  on  October  29. 
1985. 

Edward  Hews, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  85-29233  Filed  12-*-85;  8:45  am| 
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Commodity  Credit  Corporation 

7  CFR  Part  1446 

General  Regulations  Governing  1982 
Through  1985  Crops  Peanut 
Warehouse  Storage  Loans  and 
Handier  Operations  (Amendment  2) 

agency:  Commodity  Credit  Corporation, 
USDA. 


action:  Final  rule. 


summary:  An  interim  rule  published  at 
49  FR  37729  amending  regulations  in  7 
CFR  Part  1446  with  respect  to  the  1984 
and  1985  crops  of  peanuts  is  adopted  as 
a  final  rule  without  change  except  for  a 
minor  revision  in  the  definition  of 
"fragmented  peanuts"  contained  in  the 
regulations.  The  interim  rule  addressed 
the  handling  of  quota  peanuts 
designated  as  replacements  for 
additional  peanuts  substituted  into  the 
U.S.  market,  the  allowance  of  a 
tolerance  for  certain  screen  sizes  for 
handlers  substituting  quota  and 
additional  peanuts,  the  offset  of  losses 
in  marketing  pools  for  quota  peanuts, 
and  the  definitions  in  the  regulations  of 
"net  weight,"  "fragmented  peanuts," 
"peanut  products,"  and  "raw  peanuts." 

EFFECTIVE  DATE:  December  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Kincannon  (ASCS),  202-382- 
0152.  A  Final  Regulatory  Impact 
Analysis  has  been  prepared  and  is     ^ 
available  upon  request. 

SUPPLEMENTARY  INFORMATION:  This 
Final  Rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  classified  "not  major."  It 
has  been  determined  that  the  provisions 
of  this  rule  will  not  result  in:  (1)  An 
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annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  and  local 
governments,  or  geographical  regions;  or 
(3)  signiflcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases,  10.051,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment.  In 
addition,  this  action  will  not  adversely 
affect  environmental  factors  such  as 
wildlife  habitat,  water  quality,  air 
quality,  or  land  use  and  appearance. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

CCC  published  an  interim  rule  in  the 
Federal  Register  (49  FR  37729)  which 
amended  the  CCC  peanut  handler 
regulations  and  warehouse-stored 
peanut  price  support  loan  regulations 
codified  at  7  CFR  1446.50  et  seq.  The 
interim  rule  revised  these  regulations 
with  respect  to:  (1)  The  handling  of 
quota  peanuts  which  are  substituted  for 
contract  additional  peanuts  used  in  the 
domestic  edible  market;  (2)  offsets  of 
losses  in  marketing  pools  for  quota  loan 
peanuts;  and  (3)  the  definitions  of  net 
weight,  fragmented  peanuts,  peanut 
products,  and  raw  peanuts. 

Comments 

A:  Substitution  of  Quota  and  Additional 
Peanuts 

The  regulations  found  at  7  CFR 
1446.58(d)  provided  that  if  quota  and 
additional  peanuts  were  substituted  for 
one  another,  they  must  be  of  the  same 
grade  and  screen  size.  The  interim  rule 
amendod  §  1446.58(d)  to  allow  a 


variance  tolerance  of  1  percent  of  the 
export  obligation  of  certain  screen  sizes. 

Three  comments  generally  supported 
the  tolerance  concept,  but  one  of  these 
comments  suggested  that  the  tolerance 
should  apply  to  all  screen  sizes.  In 
addition,  ten  comments  suggested  that 
the  tolerance  should  be  increased  to  5 
percent  for  those  screen  sizes  for  which 
the  tolerance  is  allowed.  These  ten 
comments  suggested  that  a  1-percent 
tolerance  would  not  justify  the 
administrative  effort  needed  for 
enforcement  purposes.  In  addition,  two 
comments  were  received  which  opposed 
the  allowance  of  any  tolerance.  These 
commenters  suggested  that  the 
allowance  of  a  tolerance  would:  (1) 
Work  to  the  disadvantage  of  some 
handlers;  (2)  release  handlers  from 
penalties  which  would  otherwise  be  due 
as  the  result  of  unwise  marketing 
decisions;  and  (3)  delay  the  settlement 
of  peanut  price  accounting  pools  under 
which  gains  from  sales  of  peanuts 
pledged  as  collateral  for  price  support 
loans  are  distributed  to  peanut 
producers. 

It  has  been  determined  that 
amendments  made  to  §  1446.58(d]  with 
respect  to  the  tolerance  should  be 
adopted  as  a  final  rule  without  change 
for  the  reasons  set  out  in  the 
supplementary  information  published 
with  that  rule.  The  limitations  on  the 
tolerance  avoid  having  the  tolerance 
serve  as  a  source  of  disadvantage  to 
other  handlers.  The  enforcement  of  the 
tolerance  is  not  expected  to  be 
administratively  burdensome  to  CCC, 
for  area  marketing  associations  or 
handlers,  nor  is  it  expected  that  the 
tolerance  will  delay  settling  peanut  price 
support  pools. 

B.  Fragmented  Peanuts 

The  interim  rule  amended  the 
definition  of  "fragmented  peanuts" 
found  at  7  CFR  1446.52(u)  by  adopting 
by  reference  the  definition  of 
fragmented  peanuts  promulgated  by  the 
Peanut  Administrative  Committee  (PAC) 
for  PAC  marketing  agreements. 

One  commenter  objected  to  the 
adoption  in  the  CCC  regulations  of  the 
PAC  definition  of  fragmented  peanuts 
since  that  definition  could  change  from 
year  to  year  without  rulemaking. 
Traditionally  CCC  regulations  governing 
*  peanut  handler  operations  and  peanut 
warehouse-stored  price  support  loans 
have  followed  the  PAC  definition  of 
fragmented  peanuts  by  repetition  rather 
than  by  incorporation  by  reference.  If 
CCC  determines  that  the  definition  of 
fragmented  peanuts  for  program 
purposes  should  differ  from  that 
promulgated  by  PAC,  CCC  can  amend 
its  regulations  accordingly.  However. 


there  is  currently  no  basis  for  a 
difference  in  definition.  Accordingly,  the 
definition  of  "fragmented  peanuts"  as 
set  forth  in  the  interim  rule  has  been 
adopted  as  a  final  rule  without  change 
except  for  a  minor  revisiim  for  purposes 
of  clarity  only. 

C.  Raw  Peanuts 

The  interim  rule  amended  the 
definition  of  "raw  peanuts"  found  at  7 
CFR  144a52(mm)  to  include  in  that 
definition  pressed  peanuts  and  any 
other  classification  of  peanuts  which  is 
approved  by  CCC  if  certain  conditions 
are  met. 

One  commenter  questioned  the 
inclusion  of  pressed  peanuts  in  this 
definition.  However,  pressed  peanuts 
are  a  form  of  blanched  peanuts,  i.e.,  they 
are  blanched  peanuts  with  a  percentage 
of  the  oil  removed.  As  a  result,  it  has 
been  determined  that  pressed  peanuts, 
like  blanched  peanuts,  should  be 
classified  as  "raw  peanuts"  rather  than 
"peanut  products."  A  second  commentei 
complained  that  revising  the  definition 
of  "raw  peanuts"  to  include  "any  other 
classification  of  peanuts  as  designated 
by  CCC  which  have  not  passed  through 
any  other  processing  operations" 
permits  CCC  to  treat  additional 
classifications  of  peanuts  as  "raw 
peanuts"  without  further  rulemaking. 
However,  it  is  felt  that  CCC  needs 
flexibility  in  handling  hybrid 
classifications  of  peanuts  as  the  need 
arises.  In  addition,  this  revision  in  the 
definition  of  raw  peanuts  applies  only  to 
classifications  of  peanuts  which  have 
not  undergone  other  processing 
operations.  Accordingly  the  definition  of 
"raw  peanuts"  as  set  forth  in  the  interim 
rule  has  been  adopted  as  a  final  rule 
without  change. 

D.  Net  Gains 

The  interim  rule  amended  the 
regulations  at  7  CFR  1446.61  to  make  it 
clear  that  gains  from  certain  additional 
peanut  loan  pools  must  be  used  to  offset 
losses  from  quota  peanut  loan  pools. 

One  commenter  recommended  that 
the  application  of  net  gains  from  the  sale 
of  additional  peanuts  pledged  as 
collateral  for  price  support  loans  should 
be  limited  to  losses  on  an  equivalent 
quantity  of  quota  peanuts.  As  indicated 
in  the  supplementary  information  to  the 
interim  rule,  section  108A  of  the 
Agricultural  Act  of  1949  provides  that 
any  distribution  of  net  gains  otherwise 
attributable  to  additional  peanuts  from 
the  sale  of  such  peanuts  in  the  pool  for 
domestic  food  and  related  uses  shall  be 
used  to  offset  any  losses  with  respect  to 
the  disposition  of  all  peanuts  in  the  pool 
for  quota  peanuts.  In  view  of  this 
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List  of  Subjects  in 

Loan  Programs-  - 
Price  Support  Proj  ;rams. 

Final  Rule 


PART  1446— {AM  ENDED] 


Accordingly,  th4 
published  at  49  FT 
adopted  as  a  fmal 
except  that  7  CFR 
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nendments  to  the 
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received,  it  has 
hat  the  amendments 

rule  should  be 
rule  without  change 


7  CFR  Part  1446 


Agriculture,  Peanuts, 
Warehouses. 


interim  rule 
37729  is  hereby 
rule  without  change, 
1446.52(u]  is  revised 


§1446.52    Definiticns. 
***** 

(u)  Fragmented  teanuts.  Peanuts 
qualifying  as  fragitiented  peanuts  under 
the  definitions  corttained  in  the  outgoing 
quality  regulations  of  the  Peanut 
Marketing  Agreen  ent  (No.  146)  which 
are  applicable  for  Ihe  crop  year  in  which 
the  peanuts  were  troduced 
•        *        »        » 

Signed  at  Washinj  ton,  DC,  on  December  3, 
1985. 

Everett  Rank, 

Executive  Vice  Presiient, 

Corporation. 

(FR  Doc.  85-29208  Fi 

BILUNQ  CODE  341<M»-I  I 


Food  Safety  and 

9  CFR  Parts  318 
[Docket  No.  85-006^] 


Commodity  Credit 
ed  12-9-85;  8:45  am] 


nspection  Service 
381 


aiKl 


Monoammonium  filutamate  in  Meat 
and  Poultry  Food  Products 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Final  rule. 


summary:  The  Fo<  d  Safety  and 


Inspection  Service 


has  been  petitioned 


to  amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
permit  the  use  of  n  onoammonium 
glutamate  as  a  fla\  or  enhancer  in  meat 
and  poultry  food  p  -oducts.  The  Food 
and  Drug  Adminis  ration  (F1)A)  lists 
monoammonium  g  utamate  as  a  multiple 
purpose  food  subsl  ance  which  is 


generally  recognized  as  safe  (GRAS] 
when  used  in  accordance  with  good 
manufacturing  practice  (21  CFR 
182.1500).  The  administrator  has 
determined  that  it  is  appropriate  to  add 
monoammonium  glutamate  to  the  list  of 
acceptable  flavor  enhancers  used  in 
foods  under  the  Agency's  procedural 
regulation  for  the  approval  of  added 
substances  (9  CFR  318.7(a)(2)  and 
381.147(r)(2)). 

EFFECTIVE  DATE:  February  10, 1986. 
ADDRESS:  Post-promulgation  comments 
concerning  this  final  rule  may  be 
addressed  to  the  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  ATTN:  Hearing  Clerk,  14th  and 
Independence  SW.,  Washington,  DC 
20250,  (202-447-8545).  (See  also 
"Comments"  under  "Supplementary 
Information.") 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Daniel  Jones,  Chief,  Standards 
Branch,  Standards  and  Labeling 
Division,  Meat  and  Poultry  Inspection 
Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-7503. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  costs  or 
prices  to  consumers;  to  individual 
industries;  to  Federal,  State,  or  local 
government  agencies;  or  to  geographic 
regions.  This  final  rule  will  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  final  rule  provides  for  the  use  of 
monammonium  glutamate  as  a  flavor 
enhancer  in  meat  and  poultry  food 
products.  Current  Federal  meat  and 
poultry  products  regulations  do  not 
provide  for  the  use  of  monoammonium 
glutamate.  Industry  will  benefit  from 
this  action  by  gaining  the  ability  to  use 
an  alternative  flavor  enhancer,  and  the 
public  will  benefit  through  introduction 
into  the  food  supply  of  a  safe  and 
functional  food  ingredient  which  may 
help  reduce  the  sodium  content  of  food 
products. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  as 


defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  This  final  rule  will 
impose  no  new  compliance  or  reporting 
requirements  on  industry.  The 
promulgation  of  this  rule  merely 
authorizes  the  discretionary  use  of 
monammonium  glutamate  in  meat  and 
poultry  food  products. 

Comments 

This  is  a  final  rule  consistent  with  the 
provisions  of  i  318.7  of  the  Federal  meat 
inspection  regulations  and  §  381.147  of 
the  Federal  poultry  products  inspection 
regulations.  As  such,  comments  have  not 
been  solicited.  However,  interested 
persons  may  inform  the  Department  of 
any  available  data  which  may  raise 
questions  about  this  action  within  the  60 
day  period  between  publication  and  the 
effective  date  of  this  final  rule. 

Background 

The  Henkel  Corporation  has 
petitioned  the  Agency  to  approve  the 
use  of  monoammonium  glutamate  as  a 
flavor  enhancer  in  "various"  meat  and 
poultry  food  products,  in  amounts 
"sufficient  for  purpose."  The  petitioner's 
request  is  based  on  current  USDA 
provisions  which  authorize  the 
discretionary  use  of  monosodium 
glutamate.  (9  CFR  318.7  and  381.147). 

The  petitioner  maintains  that 
monoammonium  glutamate  has  been 
shown  to  be  an  effective  flavor 
enhancer  in  various  meat  and  poultry 
food  products,  and  has  the  same 
technical  effect  as  monosodium 
glutamate.  The  use  of  monoammonium 
glutamate  as  a  flavor  enhancer  may  also 
be  effective  in  reducing  the  sodium 
content  of  foods. 

In  the  Federal  Register  of  July  19, 1983 
(48  FR  32749),  the  Agency  published  a 
final  rule  on  new  procedures  for  the 
approval  of  certain  added  substances  in 
meat  and  poultry  products.  Under  that 
rule,  applicants  are  required  to  show  (1) 
that  a  proposed  added  substance  has 
been  previously  approved  by  FDA  for 
use  in  meat  or  meat  food  products  as  a 
food  additive,  color  additive,  or  as  a 
substance  generally  recognized  as  safe 
(GRAS).  and  (2)  that  the  substance  is 
listed  in  Title  21  of  the  Code  of  Federal 
Regulations,  Parts  73.  74.  81. 172. 173. 
182.  or  184.  Once  this  is  established,  the 
use  of  the  added  substance  will  be 
permitted  upon  a  further  determination 
by  the  Administrator  that  (1)  its  use  is 
functional  and  suitable  for  the  product 
and  it  is  permitted  for  use  at  the  lowest 
level  necessary  to  accomplish  the  stated 
technical  effect,  and  (2)  that  the 
substance  will  not  render  the  product 
adulterated,  misbranded,  or  otherv\rise 
not  in  compliance  with  the  Federal  meat 
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Inspection  Act  or  the  Poultry  Products 
Inspection  Act. 

The  FDA  lists  monoammonium 
glutamate  as  a  multiple  purpose  GRAS 
food  substance  when  used  in 
accordance  with  good  manufacturing 
practice  (21  CFR  182.1500). 

The  Administrator  concurs  with 
FDA's  conclusions  regarding  the  safety 
of  this  substance  for  its  proposed  use, 
provided  that  the  addition  of 
monoammonium  glutamate  in  meat  or 
poultry  products  is  declared  in  the 
product  label  under  existing  provisions 
of  the  Federal  meat  inspection 
regulations  (9  CFR  317.2(f)).  or  the 
Federal  poultry  products  inspection 
regulaUons  (9  CFR  381.118(a)).  He 
further  Rnds  that  information  provided 
by  the  petitioner  and  other  data 
available  to  the  Agency  indicate  that  (1) 
the  proposed  use  of  this  substance  is 
functional  and  suitable  for  meat  and 
poultry  products,  (2)  the  substance 
would  be  used  at  the  lowest  level 
necessary  to  accomplish  its  intended 
technical  effect,  and  (3)  the  use  of  this 
substance  will  not  render  the  products 
in  which  it  is  used  adulterated, 
misbranded,  or  otherwise  not  in 
accordance  with  requirements  of  the 
Federal  Meat  Inspection  Act  and  the 
Poultry  Products  Inspection  Act. 

Therefore,  the  Agency  is  amending  the 
Federal  meat  and  poultry  inspection 
regulations  to  include  monoammonium 
glutamate  in  the  table  of  approved 
substances  contained  in  Title  9.  Parts 
318  and  381.  Code  of  Federal 
Regulations. 

Indexing  Terms:  Following  are  the 
indexing  terms  for  this  regulation. 

List  of  Subjects 

9  CFR  Part  318 

Food  additives,  Food  labeling.  Meat 
and  poultry  product^  Preparation  of 
products. 

9  CFR  Part  381 

Food  additives.  Food  labeling.  Poultry 
and  poultry  products.  Preparation  of 
products. 

For  reasons  explained  in  the 
preamble.  Part  318,  Subchapter  A, 
Chapter  III  of  Title  9,  Code  of  Federal 
Regulations,  and  Part  381,  Subchapter  C, 
Chapter  III  of  Title  9.  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below.  , 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 
[AMENDED] 

,9  CFR  Part  318  is  amended  as  follows: 
1.  The  authority  citation  for  Part  318 
continues  to  ''?ad  as  follows: 


Authority:  34  Stat.  1260.  81  Stat.  584.  as 
amended  (21  U.S.C.  601  et  seq.\,  72  Stat.  862. 
92  Stat.  1060.  as  amended  (7  U.S.C.  1901  et 
aeq.];  76  Stat.  663  (7  U.S.C.  450  et  seq.].  unless 
otherwise  noted. 

2.  In  Part  318.  the  chart  in  §  316.7(c)(4) 
is  amended  to  add  a  new  substance 
under  the  class  of  substances  entitled 
"Flavoring  agents;  protectors  and 
developers"  immediately  following  the 
entry  for  monosodium  glutamate  to  read 
as  follows: 


§  318.7    Approval  of  substancM  for 
ttM  preparation  of  producta. 


In 


(c)* 
(4)* 

*  * 

*  * 

t 

Class  o( 
sub- 
stance 

Substwica 

Purpoaa 

Products 

Amount 

Monoam- 

monlum 

amta- 

mate. 

do 

do 

da 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 
[AMENDED] 

9  CFR  Part  381  is  amended  as  follows: 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441,  82  Stat.  791.  as 
amended,  21  U.S.C.  451  et  seq.;  76  Stat.  663  (7 
U.S.C.  450  et  seq.],  unless  otherwise  noted. 

2.  In  Part  381,  the  table  in 

§  381.147(f)(4)  is  amended  to  add  a  new 
substance  under  the  class  of  substances 
entitled  "Flavoring  agents;  protectors 
and  developers"  immediately  following 
the  entry  for  monosodium  glutamate  to 
read  as  follows: 

§  381.147    Restrictions  on  ttia  us*  of 
aubstances  in  poultry  producta. 


*            * 

(0* 

(4)* 

*                i 

*  * 

*  * 

* 

Class  of 
sub- 
stance 

Substance 

Purpose 

Amount 

Monoam- 
moniuin 
gluta- 
mala. 

do....- 

do 

do. 

Done  at  Washington,  D.C.,  on:  November 
15, 1985. 

Donald  L  Houston, 

Administrator,  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  85-29207  Filed  12-9-85:  8:45  am] 

BiLUNO  CODE  341IH)W-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  9 

Miscellaneous  Amendments 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  pertaining  to  public  records 
to  indicate  that  ^ecutive  Order  12356 
governs  classiHed  documents  and  to 
remove  references  to  a  now  defunct 
NRC  Committee.  These  amendments  are 
necessary  to  inform  the  public  of  these 
administrative  changes  to  NRC 
regulations. 

EFFECTIVE  DATE:  December  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Philips,  Chief,  Rules  and 

Procedures  Branch,  Division  of  Rules 

and  Records,  Office  of  Administration, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  DC  20555,  Telephone  301- 

492-7086. 

SUPPLEMENTARY  INFORMATION:  On 

December  16, 1982,  the  NRC  published  a 
final  rule  (47  FR  15624)  which  amended 
its  regulations  to  incorporate  into  10 
CFR  Part  9,  Appendix  A,  references  to 
Executive  Order  12356,  that  covers  the 
original  and  derivative  classification, 
downgrading,  declassification,  and 
safeguarding  of  national  security 
information.  Inadvertently  overlooked  at 
that  time  was  a  corresponding 
amendment  to  §  9.61.  The  NRC  is  now    • 
amending  its  regulations  to  incorporate 
The  Executive  Order  into  S  9.61. 

Appendix  A,  originally  added  to  Part 
9  on  August  3, 1972  (37  FR  15624),  is  now 
being  removed  from  Part  9  because  the 
NRC  Classification  Review  Committee 
no  longer  exists  and  the  considerations 
addressed  in  Appendix  A  will  now  be 
incorporated  into  S  9-61. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedures,  the  notice  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
The  amendments  are  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  solely 
with  agency  procedures. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 


BEST  COPY  AVAILABLE 
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51.22(c)(1).  Thereibre,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Raifai^tioa  Act  Statement 

This  flnal  rule  contains  no  information 
collection  requir^ents  and  therefore  is 
not  subject  to  thej  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  sed.) 

List  of  Subjects  \i  10  CFR  Part  9 

Freedom  of  information.  Penalty, 
Privacy,  Reporting  and  recordkeeping 
requirements.  Sunshine  Act 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Att  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  9. 

PART»-PUBUC  RECORDS 

1.  The  authority  citation  for  Part  9  is 
revised  to  read  ad  follows: 

Authority:  Sec.  la.  68  Stat.  948.  as 
amended  (42  U.S.C  12201);  sec  201, 88  StaL 
1242.  as  amended  [■^Z  U.S.C.  5841). 

Subpart  A  also  Issued  under  5  U.S.C 
552  and  31  U.S.C  DTOl.  Subpart  B  also 
issued  under  5  U.^C.  552a.  Subpart  C 
also  issued  under  5  U.S.C  552b. 

2.  In  S  9.61.  paragraph  (b)(1)  is  revised 
to  read  as  follows 

§  9.61    Procedure^  for  processing  requests 
for  records  smnpl  in  srtiol*  or  hi  part 


classified  pursuant  to 
2356  and  exempted 
'  552a(k)(l). 
jformation  classified 
iewed  by  the 


(b)  *  *  * 

(\)  Information] 
Executive  Order  \ 
pursuant  to  5  U.S.\ 

(i)  Requested  ir 
by  NRC  will  be  i 

responsible  officii!  of  the  NRC  to 
determine  whethor  it  continues  to 
warrant  classification  under  the  criteria 
of  section  1.3  of  EJcecutive  Order  12356. 

(ii)  Information  Which  no  longer 
warrants  classific&tion  under  these 
criteria  shall  be  d  {classified  and  made 
available  to  the  individual.  If  the 
requested  information  has  been 
classified  by  another  agency,  the 
responsible  official  of  the  NRC  will 
request  the  classifying  agency  to  review 
the  information  toTascertain  if 
classification  is  still  warranted.  If  the 
information  contiiiues  to  warrant 
classification,  thejindividual  shall  be 
advised  that  the  iaformation  sought  is 
classified,  that  it  Has  been  reviewed  and 
continues  to  warrant  classification,  and 
that  it  has  been  ej  empted  from  access 
pursuant  to  5  U.S.  Z.  552a{k)(l), 

3.  Appendix  A  i  i  removed. 


UMI 


Dated  at  Bethesda,  Maryland  this  3d  day  of 
December  1985. 

For  the  Nuclear  Regulatory  Commission. 

WilUam ).  Diicks, 

Executive  Director  for  Operations. 

[PR  Doc.  85-29251  Filed  12-9-85: 8:45  am} 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

(Regulation  D;  Oockat  Na  R-0S61) 

Depository  Institutions:  Reserve 
Requirement  Ratios 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
achon:  Final  rule. 

summary:  The  Board  is  amending  12 
CFR  Part  204  (Regulation  D— Reserve 
Requirements  of  Depository 
Institutions):  (1)  To  increase  the  amount 
of  transaction  accounts  subject  to  a 
reserve  requirement  ratio  of  three 
percent,  as  required  by  section 
19(b)(2)(C),  of  the  Federal  Reserve  Act 
(12  U.S.C.  481(b)(2)(C)).  firom  $29.8 
million  to  $31.7  million;  and  (2)  to 
increase  the  amount  of  reservable 
liabilities  of  each  depository  institution 
that  is  subject  to  a  reserve  requirement 
of  zero  percent,  as  required  by  section 
19(b)(ll)(B)  of  the  Federal  Reserve  Act 
(12  U.S.C.  461(b){ll)(B)).  ft-om  $2.4 
million  to  $2.6  million.  The  Board  is  also 
changing  the  basis  of  the  reporting 
cutoff  level  (currently  $25  million  in 
"total  deposits"),  which  is  used  to 
separate  weekly  reporters  fi^m 
quarterly  reporters,  from  "total 
deposits"  to  "total  deposits  and  other 
reservable  liabilities." 
EFFECTIVE  DATE:  December  31, 1985. 
FOII  FURTHER  INFORMATION  CONTACT: 

Oliver  I.  Ireland.  Associate  General 
Counsel  (202/452-3625),  or  John  Harry 
Jorgenson,  Senior  Attorney  (202/45^- 
3778),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act 
requires  each  depository  institution  to 
maintain  with  the  Federal  Reserve 
System  reserves  against  its  transaction 
accounts  and  nonpersonal  time  deposits, 
as  prescribed  by  Board  regulations.  The 
initial  reserve  requirements  imposed 
under  section  19(b)(2)  were  set  at  three 
percent  for  each  depository  institution's 
total  transaction  accounts  of  $25  million 
or  less  and  at  13  percent  on  total 
transaction  accounts  above  $25  million. 
Section  19(b)(2)  further  provides  that  the 
Board  shall  issue  a  regulation  before 


December  31  of  each  year  that  adjusts 
for  the  next  calendar  year  the  total 
dollar  amount  of  the  transaction  account 
tranche  against  which  reserves  must  be 
maintained  at  a  ratio  of  three  percent. 
The  increase  in  the  tranche  is  to  be  80 
percent  of  the  i>ercentage  increase  in 
total  transaction  accounts  for  all 
depository  institutions  determined  as  of 
June  30  of  each  year. 

Currently,  the  amount  of  the  low 
reserve  tranche  on  transaction  accounts 
is  $29.8  million.  The  growth  in  the  total 
net  transaction  accounts  of  all 
depository  institutions  from  June  30, 
1984,  to  June  30, 1985,  was  8.1  percent 
(from  $396.6  billion  to  $428.9  billion).  In 
accordance  with  section  19(b)(2),  the 
Board  is  amending  Regulation  D  to 
increase  the  amount  of  the  low  reserve 
tranche  for  transaction  accounts  for  1986 
by  $1.9  million  to  $31.7  million. 

Section  19(b)(ll)(A)  of  the  Federal 
Reserve  Act  provides  that  $2  million  of 
reservable  liabilities'  of  each  depository 
institution  shall  be  subject  to  a  zero 
percent  reserve  requirement.  Section 
19(b)(ll)(A)  permits  each  depository 
institution,  in  accordance  with  the  niles 
and  regulations  of  the  Board,  to 
designate  the  reservable  liabilities  to 
which  this  reserve  requirement 
exemption  is  to  apply.  However,  if 
transaction  accounts  are  designated, 
only  those  that  would  otherwise  be 
subject  to  a  three  percent  reserve 
requirement  [i.e.,  transaction  accounts 
within  the  low  reserve  requirement 
tranche)  may  be  so  designated. 

Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that  the  Board 
shall  issue  a  regulation  before  December 
31  of  each  year,  adjusting  for  the  next 
calendar  year  the  dollar  amount  of 
reservable  liabilities  exempt  from 
reserve  requirements.  The  change  in  the 
amount  is  to  be  made  only  if  the  total 
reservable  liabilities  held  at  all 
depository  institutions  increases  from 
one  year  to  the  next.  The  percentage 
increase  in  the  exemption  is  to  be  80 
percent  of  the  percentage  increase  in 
total  reservable  liabilities  of  all 
depository  institutions  determined  as  of 
June  30  each  year.  The  growth  in  total 
reservable  liabilities  of  all  depository 
institutions  from  June  30, 1984,  to  June 
30, 1985,  was  8.5  percent  (from  $855.5 
billion  to  $928.0  billion).  In  accordance 
with  section  19(b)(ll),  the  Board  is 
amending  Regulation  D  to  increase  the 
amount  of  the  reserve  requirement 


'Reservable  liabilities  include  Iransaction 
accounis,  nonpersonal  time  deposits,  and 
Eurocurrency  liabilities  as  deflned  in  section 
19(b)(3)  of  the  Federal  Reserve  Act. 
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exemption  for  1986  by  $02  million  to 
$2.6  million. 

As  a  result,  the  effect  of  these 
amendments  is  to  modify  the  low 
reserve  tranche  (which  is  $31.7  million, 
effective  January  1, 1986)  to  apply  a  zero 
percent  reserve  requirement  on  the  first 
$2.6  million  of  transaction  accounts 
{effective  January  1, 1986)  and  a  three 
percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 
Any  excess  of  this  zero  percent  reserve 
requirement  tranche  remaining  after 
applying  it  to  transaction  accounts  will 
then  be  applied  to  nonpersonal  time 
deposits  with  maturities  of  less  than  m 
years  or  to  Eurocurrency  liabilities,  both 
of  which  are  subject  to  a  reserve 
requirement  ratio  of  three  percent. 

The  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  for  weekly  reporting 
institutions  will  be  effective  starting 
with  the  reserve  computation  period 
beginning  on  December  31. 1985,  and 
with  the  corresponding  reserve 
maintenance  periods  beginning  January 
2, 1986,  for  net  transaction  accounts,  and 
on  January  30, 1986,  for  other  reservable 
liabilities.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  exemption  will  be  effective  with  the 
computation  period  beginning  on 
December  17, 1985,  and  with  the  reserve 
maintenance  period  beginning  January 
16, 1986.  In  addition,  all  entities 
currently  submitting  Form  FR  2900  will 
continue  to  submit  reports  to  the  Federal 
Reserve  under  current  reporting 
procedures. 

In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 
established  a  deposit  reporting  cutoff 
level  (currently  $25  million  in  "total 
deposits")  to  determine  deposit 
reporting  frequency.  In  March  of  1985, 
the  Board  decided  to  index  this 
reporting  cutoff  level  equal  to  80  percent 
of  the  annual  rate  of  increase  of  "total 
deposits"  at  all  depository  institutions. 
Institutions  are  screened  during  the 
second  quarter  of  each  year  to 
determine  reporting  frequency  beginning 
the  following  September. 
.  All  U.S.  branches  and  agencies  of 
foreign  banks  and  all  Edge  and 
Agreement  Corporations,  regardless  of 
size,  and  all  other  institutions  with 
reservable  liabihties  in  excess  of  the 
exemption  level  amount  prescribed  by 
section  19(b)(ll)  of  the  Federal  Reserve 
Act  and  with  at  least  $25  million  in 
"total  deposits"  are  required  to  Hie 
weekly  the  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash  (FR  2900).  Depository  institutions 
with  reservable  liabilities  in  excess  of 
the  exemption  level  amount  but  with 
"total  deposits"  less  than  $25  million 


may  file  the  FR  2900  quarterly. 
Institutions  that  obtain  funds  from  non- 
U.S.  sources  or  that  have  foreign 
branches  or  international  banking 
facilities  are  required  to  file  the  Report 
of  Certain  Eurocurrency  Transactions 
(FR  2950)  on  the  same  frequency.  The 
reporting  cutoff  level  is  also  used  to 
determine  whether  an  institution  with 
reservable  liabilities  at  or  below  the 
exemption  level  amount  must  file  the 
Quarterly  Report  of  Selected  Deposits. 
Vault  Cash,  and  Reservable  Liabilities 
(FR  2910q)  or  the  Annual  Report  of  Total 
Deposits  and  Reservable  Liabilities  (FR 
2910a). 

In  order  to  ensure  accurate  reporting 
of  reservable  nondeposit  liabilities,  the 
Board  has  determined  that  the  reporting 
cutoff  level  will  be  based  on  "total 
deposits"  plus  "other  reservable 
liabilities."  Thus,  beginning  with  the 
screening  in  the  second  quarter  of  1986, 
the  cuttoff  level  of  $25  million  (indexed 
annuaUy)  will  be  measured  by  "total 
deposits"  (which  is  the  sum  of  gross 
transaction  deposits,  savings  accounts, 
and  time  deposits)  plus  "other 
reservable  liabilities"  (which  is  the  sum 
of  reservable  obligations  of  ai^liates. 
ineligible  acceptance  liabilities,  and  net 
Eurocurrency  liabilities). 

Finally,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  basis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
"total  deposits  and  other  reservable 
liabilities"  in  order  to  qualify  for 
quarterly  reporting.  Similarly,  any 
depository  institution  that  reports 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriate 
reserve  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  it  overstates  the  deductions 
allowed  in  computing  required  reserve 
balances. 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amendments 
involve  adjustments  prescribed  by 
statute  and  an  interpretative  statement 
reaffirming  the  Board's  policy 
concerning  reporting  practices. 
Accordingly,  the  Board  believes  that 
notice  and  public  participation  is 
unnecessary  and  contrary  to  the  public 
interest. 

List  of  Subjects  in  12  CFR  Part  204 

Banks.  Banking;  Currency;  Federal 
Reserve  System;  Penalties  and  reporting 
requirements. 


PART  204-{  AMENDED] 

Effective  December  31, 1985,  pursuant 
to  the  Board's  authority  under  section  19 
of  the  Federal  Reserve  Act,  12  U.S.C.  461 
et  seq.,  12  CFR  Part  204  is  amended  by 
revising  paragraph  (a)  of  {  204.9  to  read 
as  follows: 

(a)(1)  Reserve  percentages.  The 
following  reserve  ratios  are  prescribed 
for  all  depository  institutions.  Edge  and 
Agreement  Corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


CAtaQOfy:  N9t  iranMclion 
accounts 

Rmwv  rsquiranMnI 

$0  to  $317  m«on 

OMrS31.7inMon ~. 

3  psrcwK  of  wnounL 
1051.000  piu*  12  pwoM  of 
maoiM*  om  S31.7  mMen. 

Nonpersonal  time  deposits 

By  original  maturity  (or  notice  period): 

Less  than  m  years  (percent)...^..........-..... 3 

IVt  years  or  more  (percent) ...................0 

Eurocurrency  liabilities  (percent) ».„.» 3 

(2)  Exemption  from  reserve 
requirements.  Each  depository 
institution.  Edge  or  Agreement 
Corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amount  of  its  transaction  accounts 
suject  to  the  low  reserve  tranche  in 
paragraph  (a)(1),  nonpersonal  time 
deposits,  or  Eurocurrency  liabilities  or 
any  combination  thereof  not  in  excess  of 
$2.6  million  determined  in  accordance 
with  section  204.3(a)(3)  of  this  Part 
•       *       *       *       • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  4. 1985. 

Wiliiam  W.  WUes. 

Secretary  of  the  Board. 

(FR  Doc.  85-29185  Filed  12-9-85;  8:45  am] 

BILUNQ  COOC  U10-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airsfwce  Docket  No.  85-AQL-211 

Estal>ashm«nt  of  Transition  Area; 
Pickneyvllle,  IL 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


r.  The  nature  of  this  action  is  to 
establish  the  Pickneyville,  Illinois, 
transition  area  to  accommodate  a  new 
NDB  Runway  18  instrument  approach 
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of  this  action  is  to 
the  aircraft  using 
in  instrument 
aircraft  operating 
conditions  in 

G.ni.t.,  March  13, 


procedure  to  Pickijeyville-DuQuoin 
Airport. 

The  intended  ertect  o 
ensure  segregation  of 
approach  procedui  es 
conditions  from  ot  ler 
under  visual  weather 
controlled  airspaci 

EFFECnVC  DATE 

1986. 

FOR  FUfTTMER  INFO^IMATION  CONTACT: 

Edward  R.  Heaps,  ^rspace,  Procedures, 
and  Automation  B^nch,  Air  TrafHc 
Division,  AGL-Sdoi  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Piaines,  Ulinois  60018, 
telephone  (312)  694-7360.  . 

SUPPLEMENTARY  W^ORMATION: 
History 

On  Friday,  October  4, 1985,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amena  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establisji  the  Pickneyville, 
Illinois,  transition  irea  (50  FR  40S64). 

Interested  partie^  were  invited  to 
participate  in  this  Hulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.       | 

Except  for  editor|al  changes,  this 
amendment  is  the  ^me  as  that 
proposed  in  the  nol  ice.  Section  71.181  of 
Part  71  of  the  Fedei  al  Aviation 
Regulations  was  re  )ublished  in 
Handbook  7400.6  (^ted  January  2, 1985. 

The  Rule 


This  amendment 


to  Part  71  of  the 


Federal  Aviation  R  egulations 
establishes  the  Piclneyville,  Illinois, 
transition  area  to  accommodate  a  new 
NDB  Runway  18  instrument  approach 
procedure  to  Pickni  syviUe-DuQuoin 
Airport. 

The  FAA  has  del  ermined  that  tliis 
regulation  only  invplves  an  established 
body  of  teclmical  relations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  nem  operationally 
current.  It,  therefor  s:  (1)  Is  not  a  "major 
rule"  under  Execut  ve  Order  12291;  (2)  is 
not  a  "significant  r  Je"  under  DOT 
Regulatory  Policieaand  Procedures  (44 
FR  11034;  Februaryj28, 1979];  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  thi^  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number 
under  the  criteria  o 
Flexibil'ty  >*ct 


UMI 


of  small  entities 
tlie  Regulatory 


List  of  Subjects  fan  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  AroentinMiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  [14  CFR  Part 
71)  as  follows: 

PART  71^AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1348(a),  1354(a).  ISIO: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 


$71,181    [AiMnded] 
2.  By  amending  §  71.181  as  follows: 

Pickneyville.  niinois  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface,  within  a  5  mile  radius 
of  PidcneyviUe-DuQuoin  Airport  (lat. 
37*58'39"  N.,  long.  89'21'31"  W.)  and  within  3 
miles  each  side  of  the  Pickneyville  NDB  006* 
bearing  extending  from  the  5  mile  radius  area 
to  8.5  miles  north  of  the  airport. 

Issued  in  Des  Piaines,  Illinois,  on 
November  28, 1985. 
Monte  R.  Bdgsr, 

Acting  Director,  Great  Lakes  Region. 
|FR  Doc.  85-29172  Rled  12-9-85;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

(Release  No.  34-22684] 

Freedom  of  Information  Act;  PubRc 
Reference  Facilities  In  Regional 
Offices  of  ttie  Commission 

agency:  Securities  and  Exchange 
Commission. 

ACTKMi:  Adoption  of  Rule  Amendmmits. 

SUMMARY:  The  Commission  is  adopting 
amendments  to  the  rule  which  requires 
certain  categories  of  records  to  be 
maintained  on  file  for  reference  by 
members  of  the  public  in  regional  offices 
other  than  New  York  and  Chicago. 
Because  of  the  increasing  availability  of 
information  through  private  sector 
services.  Commission  resource 
limitations  and  changes  in  the  needs  of 
the  public  for  information,  certain  filings 
will  no  lenger  be  maintained  for  public 
use  in  these  offices.  Various  reference 
materials  generated  by  the  agency 
concerning  Commission  activities  will 
continue  to  be  available. 
EFFECTIVE  DATE:  December  10, 1985. 


FOR  FURTHER  INFORMATION  CONTACT 

Jonathan  G.  Katz.  (202)  272-7440. 
Director,  OfHce  of  Consumer  A^airs  and 
Information  Services,  Securities  and 
Exchange  Commission.  450  5th  Street, 
N.W.,  Washington.  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  amendments  to 
rule  BG(c)(l](ii)  of  the  Commission's 
regulations  regarding  information  and 
requests  (17  CFR  200.80(c)(l)(ii)}.  by 
which  regional  offices  other  thaia  those 
in  New  York  and  Qiicago  would  no 
longer  be  required  to  maintain  certain 
regional  firm  information.  The 
Commission's  regional  offices  in  New 
York  and  Chicago  have  public  reference 
facilities  containing  microform  records 
of  all  public  filings  made  with  the 
Conmiission.  Present  Commission 
regulations  (See  17  CFR  20aaO(c)(l)(ii)) 
also  require  regional  offices  to  maintain 
certain  documents  on  file  and  available 
for  public  reference,  principally  the 
public  filings  of  all  registered  companies 
headquartered  in  the  region,  broker/ 
dealer  and  investment  adviser 
appUcations  and  Regulation  A  filings  by 
firms  within  each  respective  region. 

Most  regional  offices  other  than  New 
Yoric  and  Chicago  do  not  have  adequate 
staff  resources  or  faciUties  to 
accommodate  pubhc  access  to  these 
records.  Some  of  the  items  are  no  longer 
available  in  all  regional  offices  or  are 
maintained  for  very  limited  periods  of 
time.  There  is  not  significant  public 
interest  in  reference  facilities  which 
specialize  only  in  information  on 
companies  headquartered  in  a  given 
region. 

For  these  reasons,  regional  offices 
other  than  those  in  New  York  and 
Chicago  will  no  longer  be  required  to 
maintain  for  public  access  the  reports  by 
entities  headquartered  in  the  region. 
Such  records  will  be  available  through 
the  Commission's  Public  Reference 
Branch  in  Washington.  DC,  or  through 
any  of  a  number  of  private  firms  offering 
such  information  to  the  public.  The 
Commission  believes  that  these  changes 
will  have  no  significant  impact  on  any 
substantial  number  of  small  entities.  It 
seems  that  there  is  little  or  no  utilization 
of  those  services  proposed  to  be 
eliminated.  The  SEC  Docket,  SEC  News 
Digest  and  other  Commission 
publications  will  be  made  available  for 
public  access  in  the  regional  offices. 
Availability  of  other  reference  materials 
in  the  regional  offices  will  be  left  to  the 
discretion  of  each  regional 
administrator. 

The  amendment  does  not  affect  the 
maintenance  of  microform  records  at  the 
New  York  and  Chicago  regional  offices 
which  will  continue  to  make  available 


copies  of  all  filings  with  the 
Commission,  nor  does  the  amendment 
affect  the  availability  of  records  through 
the  Commission's  Public  Reference 
Branch  in  Washington.  D.C.  The 
Commission  will  simultaneously  update 
its  regulations  to  reflect  the  closing  of 
public  reference  facilities  at  the  Los 
Angeles  Regional  Office.  The  proposing 
release  indicated  that  the  Commission 
intended  to  delete  references  to  the  Los 
Angeles  facilities  contained  at 
200.80(c](l]  and  200.80(c)(l)(ui).  In 
addition  to  these  references  the 
Commission  is  also  deleting  similar 
references  at  200.80(c)(l)(i)  and  20a310. 
No  additional  notice  or  comment  is 
necessary  because  these  deletions  fall 
within  the  scope  of  the  proposing 
release.  The  original  amendments  were 
proposed  in  Securities  Exchange  Act 
Release  No.  34-22243  [50  FR  30858  (July 
30, 1985)].  No  coments  on  the  proposed 
amendments  were  received  during  the 
prescribed  thirty  day  comment  period. 
All  of  these  amendments  are  designed  to 
reflect  ciurent  information  access 
practices  in  the  regional  offices. 
Therefore,  the  Commission  finds  good 
cause  for  making  the  changes  effective 
upon  publication. 

Regulatory  Flexibility  Certification 

Pursuant  to  section  605(b]  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]],  the  Chairman  of  the  Commission 
has  previously  certified  that  the 
proposed  amendments  to  Rule 
80(c)(l)(ii)  of  the  Commission's 
regulations  regarding  information  and 
requests  (17  CFR  200.80(c){l)(ii))  will 
not,  if  adopted,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  on  the  certification.  The 
amendments  to  Rule  80(c)(l)(i)  and  Rule 
310,  not  mentioned  in  the  proposing 
release,  do  not  affect  the  basis  or  scope 
of  the  certification. 

Lists  of  Subjects  in  17  CFR  Part  260 

Administrative  practice  and 
procedure.  Freedom  of  Information. 

Privacy,  Securities. 

Statutory  Basis  and  Text  of  Amendment 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Pursuant  to  the  Securities  Exchange 
Act  and  particularly  section  23(a) 
thereof,  15  U.S.C.  78w(a),  the 
Commission  is  amending  Part  200  of 
Title  17,  Chapter  II,  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  200 
Subpart  D  continues  to  read  as  follows: 


Authority:  80  SUt.  383.  as  amended.  31  SUt. 
54.  sees.  19,  23. 48  Stat.  85, 901,  as  amended, 
sec.  20. 49  Stat  833.  sec.  319,  53  Stat.  1173, 
sees.  38.  211,  54  Stat.  841,  855:  5  U.&C.  552,  IS 
U.S.C.  778  78w,  79t,  77899.  808-37.  80b-ll. 

Section  200.80  also  issued  under  5  U.S.C. 
78d-l  78d-2;  Pub.  L  93-502;  Pub.  L  93-679: 15 
U.S.C.  78a  et  seq^  as  amended  by  Pub.  L  04- 
29  and  by  sees.  11a,  15, 19  and  23  of  Pub.  L 
98-36  (15  U.S.C.  78k-l.  78o,  78b  and  78w):  11 
U.S.C.  901. 1109(a). 

2.  In  $200.80  by  revising  the  second 
sentence  of  paragraph  (cKl), 
introductCMy  text;  the  second  sentence  of 
paragraph  (c)(l)(i)-,  paragraph  (c)(l){ii): 
and  paragraph  (c)(l)(iii),  introductory 
text,  as  indicated. 

§20aao   CommtMion  records  and 
Informatkm. 

***** 

(cHl)  *  *  *  Coin-operated  machines, 
which  are  available  to  requesters  on  a 
self-service  basis,  can  be  used  to  make 
immediate  copies  up  to  8V^  by  14  inches 
in  size  of  materials  that  are  available  for 
inspection  in  the  Washington,  D.C,  New 
York  and  Chicago  offices. 

(i)  *  *  *  In  addition,  upon  request, 
such  records  will  be  sent  to  the 
Commission's  regional  offices  in  New 
York  or  Chicago  for  inspection  in  the 
public  reference  facilities  at  those 
offices,  if  the  records  are  not  needed  by 
the  Commission  or  the  staff  in 
connection  with  the  performance  of 
official  duties. 
***** 

(ii)  All  regional  offices  of  the 
Commission  have  available  for  public 
examination  the  materials  set  forth  in 
paragraph  (a)(2)  of  this  section  and  the 
SEC  Docket,  SEC  News  Digest  and 
other  SEC  publications.  Blank  forms  as 
well  as  other  general  information  about 
the  operations  of  the  Commission 
described  in  paragraph  (a)(1)  of  this 
section  may  also  be  available  at 
particular  regional  offices. 

(iii)  In  the  New  York  and  Chicago 
regional  offices,  microfiche  of  all  recent 
registration  statements  filed  pursuant  to 
the  Securities  Act  of  1933,  registration 
statements  and  periodic  reports  filed 
pursuant  to  the  Investment  Company 
Act  from  1969  to  date  are  available  for 
inspection  and  reproduction. 
***** 

3.  In  §  200.310  by  revising  the  fourth 
sentence  in  paragraph  (a)  to  read  as 
follows: 

§200.310   Fees. 

(a)  *  *  *  In  addition,  copying 
machines  are  provided  for  public 
reference  facilities  in  the  Commission's 
Washington,  DC,  New  York  and  Chicago 
Offices. 


By  the  Coramisaiaa. 
John  Wheeler, 
Secretary. 
December  4, 1906. 
FV  Doc.  85-29275  Filed  12-0-06: 0:45  am] 
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DEPARTyENT  OF  THE  TREASURY 

Customt  Servico 

19  CFR  Parts  162  and  171 

[T.D.t5-10Sl 

Fines;  Psnatties;  Forfeiturs  Procsdurss 

AOSNCV:  U.S.  Customs  Service. 
Treasury. 

action:  Pinal  rule. 


f:  This  document  amends  the 
Customs  Regulations  relating  to  the 
disposal  of  property  seized  and  forfeited 
for  violations  ot  the  Customs  laws.  The 
document  results  from  provisons  of  the 
Comprehensive  Crime  Control  Act  of 
1984  and  the  Tariff  and  Trade  Act  of 
1984,  which  made  changes  to  the  Tariff 
Act  of  1930  concerning  the  disposition  of 
seized  property.  The  amendments 
include  revisions  to  both  the 
administrative  petitioning  process  and 
the  summary  forfeiture  process. 

EFFECTIVE  date:  January  9. 1986. 

FOR  RHITMBI  MFOHMATION  CONTACTS 

James  S.  Demb,  &itry  Procedures  and 
Penalties  Division,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  DC  20229  (202-556-5746). 

SUPPLEMENTARV  INFORMATION: 

Badcgiound 

Sections  311-323  and  2304  of  the 
Comprehensive  Crime  Control  Act  of 
1984  (Pub.  L  98-473)  and  section  213  of 
the  Tariff  and  Trade  Act  of  1984  (Pub.  L 
98-573),  made  various  changes  to  the 
Tariff  Act  of  1930  with  regard  to  the 
forfeiture  and  disposition  of  property 
seized  by  Customs.  These  changes 
include  the  expanded  use  of 
administrative  forfeiture  proceedings  to 
permit  the  Government  to  perfect  title  to 
seized  property  more  quickly,  without 
having  to  resort  to  lengthy  judicial 
proceedings;  the  transfer  of  forfeited 
property  to  other  federal  agencies  and 
state  or  local  law  enforcement  agencies 
which  participated  in  the  seizure  of  the 
property;  and  more  expedited 
procedures  for  the  disposition  of  seized 
property.  These  changes  are  intended  to 
reduce  Customs  costs  for  seizure  and 
storage  of  seized  property  and  the 
processing  of  penalty  and  forfeiture 
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cases  resulting  fn  im  the  seizure  of  the 
property. 

To  aid  in  the  e>  peditious  processing 
of  these  cases,  thi  b  document  amends 
Parts  162  and  171  Customs  Reguations 
(19  CFR  Parts  162  171).  to  reduce  the 
amount  of  time  pr  operty  is  held  in 
Customs  custody,  thus  reducing  the 
costs  of  seizure  a  td  storage.  Specific 
changes  include:  1 1]  Reducing  the 
petitioning  time  iif  seizure  cases  from  60 
days  to  30  days;  ( !]  authorizing 
expedied  destruci  ion  or  other 
disposition  of  low  -value  property  under 
seizure  when  cost  of  storage  of  the 
property  are  disploportionate  to  its 
value;  (3)  changin ;  requirements  for 
pubUcation  of  adi  linistrative  forfeiture 
notices  so  as  to  n  duce  seizure  costs;  (4) 
further  restricting! the  granting  of 
extensions  of  tim#  to  file  petitions  for 
relief;  and  (5)  incrjeasing  the  district 
director's  authority  to  accept  payment  of 
the  appraised  valae  of  seized  property 
from  $50,000  to  Sipo.OOO,  inclusive. 

These  changes  were  proposed  in  a 
notice  published  i^i  the  Federal  Register 
on  June  27, 1985  (30  FR  26588).  Nine 
comments  were  n  ceived  in  response  to 
the  notice.  A  disci  ission  of  these 
comments  and  oui'  responses  follow. 

Discussion  of  Con  iments 

Comments:  Sev  ;ral  commenters 
opposed  reducing  the  petition  filing  time 
from  60  days  to  3(  days  in  both  property 
seizure  and  foreit  u^  cases  and  in  non- 
foreitxu^  cases.  Tl  ley  also  object  to 
restricting  the  allc  wance  of  extensions 
of  time  to  file  peti  ions  for  relief.  They 
contend  that  the  c  ombination  of  both 
reducing  the  petition  filing  time  and 
limiting  the  distriat  director's  authority   " 
to  grant  extension  s  would  work 
substantial  admir  istrative  injustice  and 
hardship  for  petit  oners. 

One  commentei  states  that,  in  the 
context  of  a  propt  rty  seizure  case,  these 
changes  would  re  lult  in  many 
administrative  or  udicial  forfeiture 
proceedings  wher  the  matter  should 
properly  be  resoK  ed  by  release  of  the 
property  upon  paj  ment  of  its  appraised 
value  and/or  adm  nistrative  remission 
or  mitigation  und«  r  section  618,  Tariff 
Act  of  1930,  as  an-  ended  (19  U.S.C. 
1618).  Another  coi  nmenter  believes  that 
these  amendment!  will  be  interpreted 
by  Customs  office  rs  as  authority  for  the 
wholesale  institut  on  of  administrative 
forfeitures  or  refei  rals  to  the  U.S. 
attorney  even  if  a  petition  is  under 
consideration. 

Response:  Customs  believes  that 


these  changes  are 


necessary  to  allow  for 


the  institution  of  s  ummary-forfeiture 
proceedings  in  cai  es  involving 
conveyances  eith<  r  carrying  or 
facilitating  the  tra  asportation  of 


controlled  substances.  In  such  cases,  a 
transporting  conveyance  would  not  be 
released  to  a  petitioner  but  would 
instead  be  summarily  forfeited. 
However,  in  certain  cases,  a  petitioner 
could  be  awarded  the  proceeds  from  the 
sale  of  a  conveyance  following  its 
forfeiture. 

Comment  One  commenter  argues 
that,  in  a  non-seizure  case,  the  events 
triggering  the  penalty  notice  may  have 
occurred  two  or  three  years  before  and 
consulting  stored  records  and  gathering 
information  in  light  of  personnel 
changes  would  be  difficult  to  accomplish 
in  30  days.  This  commenter  suggests 
that  the  time  to  respond  be  increased  to 
90  days.  Another  commenter  believes 
that  large  corporate  importers  and 
exporters  will  suffer  the  greatest  harm 
due  to  the  changes  because  it  takes  two 
to  three  weeks  fi-om  the  time  a  penalty 
notice  is  mailed  from  Customs  for  it  to 
be  routed  to  the  proper  party 
responsible  for  handling  such  matters. 
This  would  leave  only  one  or  two  weeks 
to  draft  and  submit  a  responsive 
petition. 

Most  commenters  feel  that  the 
proposed  reduction  in  time  to  respond  to 
Customs  notices  would  cause 
substantial  difficulties  in  those  cases 
involving  complicated  facts,  legal  issues 
and/or  numerous  entries.  The 
commenters  indicate  that  cases  of  this 
nature  often  require  substantial  research 
and  investigation  in  order  to 
meaningfully  respond  to  Customs 
allegations.  Consequently,  they  are 
opposed  to  reducing  the  time  to  respond 
in  these  complex  cases,  and  are 
generally  opposed  to  limiting  the 
authority  of  Customs  personnel  to  grant 
extensions  of  time  to  respond.  One 
commenter  indicates  that  he  believes  a 
general  rule  should  be  promulgated 
which  would  permit  an  automatic 
extension  in  the  event  new  counsel  is 
retained  by  the  petitioner  during  the 
response  period.  Another  commenter  is 
of  the  opinion  that  in  cases  where  less 
than  180  days  remain  before  the  statute 
of  limitations  may  be  asserted  as  a 
defense,  the  minimum  response  time 
should  be  not  less  than  14  days  from  the 
date  of  receipt  of  the  notice,  rather  than 
the  current  7-day  minimum. 

Response:  Customs  is  of  the  opinion 
that  in  the  vast  majority  of  cases,  30 
days  from  the  mailing  date  of  the 
violation  penalty  notice  is  a  reasonable 
period  of  time  to  respond  with  a 
petition.  Customs  does  not  agree  that 
extensions  of  time  to  petition  are 
warranted  in  every  case  where  new 
counsel  is  retained  or  in  cases  where 
internal  corporate  structure  precludes 
immediate  delivery  of  the  violation 
notice.  Further,  it  has  been  legally 


established  in  the  case  of  U.S.  v.  Ross, 
574  F.  Supp.  1067  (1983)  that  a  7-day 
response  period  is  not  unreasonable  in 
cases  where  the  statute  of  limitations 
may  be  asserted  as  a  defense  in  less 
than  180  days. 

However,  Customs  recognizes  that 
certain  cases  may  require  more  time  in 
order  to  adequately  respond  to  the 
violation/penalty  notice.  Consequently, 
the  proposed  language  of  9  171.15, 
Customs  Regulations,  has  been  revised 
to  afford  the  district  director  the 
discretion  to  grant  the  alleged  violator  a 
60-day  response  period  (i.e.,  60  days 
from  the  mailing  date  of  the  violation 
notice)  in  such  cases.  In  the  event  the 
alleged  violator  disagrees  with  the 
district  director's  determination  that  the 
violation  notice  response  period  is 
limited  to  30  days,  amended  9  171.15 
provides  for  a  direct  appeal  to  the 
Director,  Entry  Procedures  and  Penalties 
Division,  Customs  Headquarters,  within 
7  days  from  the  mailing  date  of  the 
violation/penalty  notice  (a  copy  of  the 
appeal  must  be  sent  to  the  district 
director).  Section  171.15  states  that  this 
appeal  does  not  automatically  operate 
to  extend  the  period  specified  by  the 
district  director,  and  that  the  appeal  is 
submitted  at  the  risk  of  the  alleged 
violator.  If  the  Director,  Entry 
Procedures  and  Penalties  Division, 
denies  the  appeal,  the  alleged  violator 
must  submit  his  petition  within  the 
original  time  period  required  by  the 
district  director.  In  any  seizure  case 
involving  or  related  to  controlled 
substances,  however.  Customs  believes 
that  no  extension  should  be  granted 
absent  a  demonstration  of  extraordinary 
circumstances  justifying  additional  time 
beyond  the  required  30  days.  Both 
9  162.32(a)  and  9  171.12,  Customs 
Regulations,  have  been  amended  to 
cross  reference  9  171.15  regarding  cases 
where  additional  time  to  respond  is 
afforded  the  alleged  violator. 

Comment:  One  commenter  states  that 
clerks  should  not  be  used  to  decide  legal 
questions,  especially  when  the  decision 
results  in  a  sizeable  penalty.  Instead,  the 
commenter  suggests  that  decisions  of 
this  nature  should  be  made  by  attorneys 
if  matters  of  law  are  raised. 

Response:  Although  this  suggestion  is 
beyond  the  scope  of  these  regulatory 
amendments.  Customs  notes  that  district 
personnel  are  provided  extensive 
training  with  respect  to  the  issuance  of 
notices  of  fines,  penalties  and 
forfeitures,  and  that  in  cases  where 
sizeable  penalties  are  assessed,  the 
mitigation  decisions  issued  by  Customs 
are  made  by  attorneys. 

Comment-  One  commenter  disagrees 
with  raising  the-value  of  property  that 
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must  be  forfeited  by  newspaper 
publication  from  $250  to  $2,500.  This 
commenter  believes  that  $2,500  is  too 
high  a  figure  because  Customs  is  not 
always  aware  of  all  the  claimants. 
Therefore,  the  amount  should  be  $1,000; 
the  same  as  the  hmit  for  an  informal 
entry. 

Response:  Customs  has  determined 
that  raising  the  limit  from  $250  to  $2,500 
will  provide  great  savings  in  publication 
costs  without  jeopardizing  claimants' 
interests  in  goods  subject  to  forfeiture. 
Customs  believes  that  the  posting  of  a 
list  of  goods  subject  to  forfeiture  (valued 
at  under  $2,500)  at  the  local 
customhouse  will  provide  sufficient 
notice  to  those  interested  claimants. 

Comment:  One  commenter  suggests 
that  Customs  should  provide  more 
information  in  both  the  prepenalty  and 
penalty  processes  such  as  copies  of 
audit  reports,  reports  of  investigation, 
baggage  declarations  and  Customs 
entries  instead  of  forcing  a  respondent 
to  make  Freedom  of  information 
requests. 

/?espo;7se.- This  matter,  although 
beyond  the  scope  of  these  regulatory 
changes,  is  presently  under 
consideration  and  instructions  will  be 
sent  to  Customs  field  officers  in  the  near 
future  to  allow  petitioners  greater  access 
to  information. 

Comment:  One  commenter 
recommended  the  following  three 
specific  changes  in  §  162.32:  (1) 
Exempting  penalties  associated  with  a 
seizure  from  the  "required  collection 
action"  and  referring  the  matters 
simultaneously  if  judicial  forfeiture  is 
required:  (2)  replacing  the  words 
"mailing  date"  with  "date  of  the  notice": 
and  (3)  omitting  the  word  "is"  from  the 
italicized  heading  to  §  162.32(c). 

Response:  We  do  not  agree  with  the 
commenter's  second  recommendation. 
Maintaining  the  mailing  date  as  the  date 
from  which  the  30-day  response  period 
is  determined  is  advantageous  to 
petitioners  since  it  allows  them  more 
time  in  which  to  prepare  a  response. 

Customs  agrees  with  the  commenter's 
first  and  third  suggestions  and  will 
incorporate  these  changes  in  S  162.32. 

After  consideration  of  all  the 
comments  received  in  response  to  the 
notice  and  further  review  of  the  matter, 
it  has  been  determined  to  adopt  the 
proposal  with  the  modifications 
discussed. 

Executive  Order  12291 

This  regulation  is  not  a  "major  rule" 
as  defined  by  section  1(b)  of  E.0. 12291. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 


Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibihty  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
document  because  the  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  it  is  certified  that 
the  amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova,  Regulations 
Control  Branch.  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Parts  182  and 
171       . 

Administrative  practice  and 
procedure.  Penalties,  Seizures  and 
forfeitures. 

Amendments  to  the  Regulations 

Parts  162  and  171,  Customs 
Regulations  (19  CFR  Parts  162  and  171). 
are  amended  as  set  forth  below. 

PART  162— RECORDKEEPING, 
INSPECTION.  SEARCH,  AND  SEIZURE 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.aC  86, 1624. 

Section  162J2  also  issued  under  19  U.S.C. 

1603. 1610. 

Section  162.44  also  issued  under  19  U.S.C. 
1614. 
Section  162.46  also  issued  under  19  U.S.C. 

1609. 1611. 

2.  Section  162.32  is  revised  to  read  as 
follows: 

§  162.32    Wtiere  petition  for  relief  not  filed. 

(a)  Fines,  penalties  and  forfeitures.  If 
any  person  who  is  liable  for  a  fme. 
penalty,  or  claim  for  a  monetary  amount, 
or  who  has  an  interest  in  property 
subject  to  forfeiture,  fails  to  petition  for 
relief  as  set  forth  in  Part  171  of  this 
chapter,  or  fails  to  pay  the  fine  or 
penalty  within  30  days  from  the  mailing 
date  of  the  violation/penalty  notice 
provided  in  §  162.31  (unless  additional 
time  is  authorized  for  filing  a  petition,  as 
set  forth  in  Part  171  of  this  chapter)  the 
district  director,  shall,  after  any  required 
collection  action  is  complete,  refer  any 
fine  or  penalty  case  promptly  to  the  U.S. 
attorney,  or  the  Department  of  Justice  if 
the  penalty  was  assessed  under  section 
592,  Tari^  Act  of  1930,  as  amended  (19 
U.S.C.  1592).  In  the  case  of  property 
subject  to  forfeiture,  the  district  director, 
where  appropriate,  shall  complete 
administrative  forfeiture  proceedings  or 


shall  refer  the  matter  promptly  to  the 
U.S.  attorney,  or  the  Department  of 
fustice  if  the  case  arose  under  section 
592,  in  accordance  with  the  provisions 
of  subparagraph  (c)  below,  unless  the 
Commissioner  of  Customs  expressly 
authorizes  other  action. 

(b)  Institution  of  forefeiture 
proceedings  before  completion  of 
administrative  procedures.  Nothing  in 
these  regulations  is  intended  to  prevent 
the  institution  of  forfeiture  proceedings 
before  completion  of  the  administrative 
remission  or  mitigation  procedures 
pursuant  to  section  618,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1618). 

(c)  Seized  property  not  eligible  for 
administrative  forfeiture.  If  the  seized 
property  is  not  eligible  for 
administrative  forfeiture,  and  neither  a 
petition  for  relief  in  accordance  with 
Part  171  of  this  chapter,  nor  an  offer  to 
pay  the  domestic  value  as  provided  for 
in  section  162.44,  is  made  within  30  days 
(unless  additional  time  has  been 
authorized  under  Part  171  of  this 
chapter),  the  district  director  shall  refer 
the  case  promptly  to  the  U.S.  attorney 
for  the  judicial  district  in  which  the 
seizure  was  made,  or  the  Department  of 
Justice  if  the  penalty  was  assessed 
under  section  592. 

3.  Section  162.44  is  amended  by 
revising  paragraph  (a)  and  (b)(l)(i)  to 
read  as  follows: 


§  162.44 
value. 


Release  on  payment  of  appraised 


(a)  Value  exceeding  $100,000.  Any 
offer  to  pay  the  appraised  domestic 
value  of  seized  property  in  order  to 
obtain  the  immediate  release  of  the 
property  which  was  seized  under  the 
Customs  laws  or  laws  administered  by 
Customs  and  exceeding  $100,000  in 
appraised  domestic  value,  or  which  was 
seized  under  the  navigation  laws,  shall 
be  in  writing,  addressed  to  the 
Commissioner  of  Customs,  and  signed 
by  the  claimant  or  his  attorney.  It  shall 
be  submitted  in  duplicate  to  the  district 
director  for  the  district  in  which  the 
property  was  seized.  Proof  of  ownership 
shall  be  submitted  with  the  application 
if  the  facts  in  the  case  make  such  action 
necessary. 

(b)  Value  not  over  $100.000— (1) 
Authority  to  accept  offer.  The  district 
director  is  authorized  to  accept  a  written 
offer  pursuant  to  i  614,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1614).  to 
pay  the  appraised  domestic  value  of 
property  seized  under  the  Customs  laws 
and  to  release  such  property  if: 

(i)  The  appraised  domestic  value  of 
the  seized  property  does  not  exceed 
$100,000. 
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4.  The  headiig 
and  ((^  of  9  1^ 

follows: 


and  paragraphs  (b)(1) 
.45  are  revised  to  read  as 


$162.45    Sunniary  torfMtur*:  Proptfty 

nS4 
substanc— .  I 


oltMr  than  SctM  duto  1  eontroMed 


No  tea  of  saizurt  and  sal*. 


(b)  PublicaL  on.  (1)  If  the  appraised 
value  of  any  p  operty  in  one  seizure 
from  one  perse  n  other  than  Schedule  1 
controlled  subi  itances  (as  defined  in  21 
U.S.C.  802(6)  a  id  812)  exceeds  $2,500. 
the  notice  shan  be  published  in  a 
newspaper  in  fie  Customs  district  and 
the  judicial  diajtrict  in  which  the 
property  was  aieized  for  at  least  three 
successive  we^ks.  All  known  parties-in- 
interest  shall  fa  e  notified  of  the 
newspaper  an(  expected  dates  of 
publication  of  i  uch  notice. 


of  the  notice  o 


(c)  Delay  of,  mblication.  Publication 


seizure  and  intent  to 


summarily  forfeit  and  dispose  of 
property  eligib  e  for  such  treatment  may 
be  delayed  for  a  period  not  to  exceed  30 
days  in  those  qases  where  the  district 
director  has  reason  to  believe  that  a 
petition  for  adihinistrative  relief  in 
accord  with  Pa^  in  of  this  chapter  will 
be  filed. 

5.  The  headii  tg  and  paragraph  (d)  of 
S  162.46  are  re^  ised  to  read  as  follows: 


S  162.46 
Of) 


Sunrn  ary  f orfeitura:  Dtspoaitlon 


(d)  DesUvcti  w.  (1)  If,  after  summary 
forfeiture  of  prpperty  is  completed,  it 
appears  that  the  net  proceeds  of  sale 
will  not  be  suracient  to  pay  the  costs  of 
sale,  the  distriot  director  may  order 
destruction  of  I  fie  property.  Any  vessel 
or  vehicle  summarily  forfeited  for 
violation  of  an; '  law  respecting  the 
Customs  reven  je  may  be  destroyed  in 
lieu  of  the  sale  thereof  when  such 
destruction  is  { uthorized  by  the 
Commissioner  )f  Customs  to  protect  the 
revenue. 

(2)  If  the  exp  mse  of  keeping  any 
vessel,  vehicle,  aircraft,  merchandise  or 
baggage  is  disp  roportionate  to  the  value 
thereof,  and  su  :h  value  is  less  than 
$1,000,  destruci  ion  or  other  appropriate 
disposition  of  i  uch  property  may 
proceed  forthw  ith. 


6.  The  headii  g 
§  162.48  are  re>  ised 


Seized 
otherwise  enui^erated 
Tariff  Act  of 
U.S.C.  1612) 
provisions  of  section 


ard 


and  Hrst  sentence  of 
to  read  as  follows: 


9162.46    SunmirysateofperMMMaand 


18  30, 


prope^  which  is  perishable  or 
in  section  612, 
I,  as  amended  (19 
is  covered  by  the 
607,  Tariff  Act  of 


1930,  as  amended  (19  U.S.C  1807).  shall 
be  advertised  for  sale  and  sold  at  public 
auction  at  the  eariiest  possible 
date.*  *  * 

7.  Paragraph  (b)  of  {  162.78  is  revised 
to  read  as  follows: 

S  162.76    PrtsantatkMit  raapondtng  to 
prepanalty  notic*. 

(a)  *  *  * 

(b)  Extensions.  If  at  least  1  year 
remains  before  the  statute  of  limitations 
may  be  asserted  as  a  defense,  the 
district  director,  upon  written  request, 
may  extend  the  time  for  filing  a  written 
presentation,  or  making  an  oral 
presentation,  or  both,  for  any  of  the 
reasons  given  in  Part  171  of  this  chapter 
(except  for  the  reason  described  in 

§  171.15(a)(4)),  relating  to  extensions  of 
time  for  filing  petitions  for  relief.  In 
addition,  an  extension  may  be  granted 
if.  upon  the  request  of  the  alleged 
violator,  the  Commissioner  of  Customs 
determines  that  the  case  involves  an 
issue  which  is  a  proper  matter  for 
submission  to  Customs  Headquarters 
under  the  internal  advice  procedures  of 
S  177.11(b)(2)  of  this  chapter.  Other 
extensions  may  be  authorized  only  by 
Headquarters. 
•        *        •        •        * 

Part  171.  Customs  Regulations  (19  CFR 
Part  171).  is  amended  as  set  forth  below. 

PART  171— FINES,  PENALTIES  AND 
FORFEITURES 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows; 

Authority:  19  U.S.C.  66, 1592, 1618. 1624. 

2.  Section  171.12  is  revised  to  read  as 
follows: 

S  171.12    Filing  of  Petition. 

(a)  Where  filed.  A  petition  for  relief 
shall  be  filed  with  the  district  director 
for  the  district  in  which  the  property 
was  seized  or  the  fine  or  penalty 
imposed. 

(b)  When  filed.  Unless  additional  time 
has  been  authorized  as  provided  in 

S  171.15,  petitions  for  relief  shall  be  filed 
within  30  days  from  the  date  of  the 
mailing  of  the  notice  of  fine,  penalty,  or 
forfeiture  incurred. 

(c)  Number  of  copies.  The  petition 
shall  be  filed  in  triplicate. 

(d)  Exception  for  certain  cases.  If  a 
penalty  is  assessed  under  section  592. 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1592),  and  fewer  than  180  days 
remain  from  the  date  of  the  penalty 
notice  before  the  statute  of  limitations 
may  be  asserted  as  a  defense,  the 
district  director  may  specify  in  the 
notice  a  reasonable  period  of  time 
shorter  than  30  days  but  not  less  than  7 
days,  for  the  filing  of  a  petition  for  relief. 


3.  Section  171.15  is  added  to  read  as 
follows: 

S  171.15    Extensions  of  time  for  fiUng 
patltioa 

(a)  Extension  of  time  for  filing  petition 
or  supplemental  petition  for  relief.  If 
there  is  at  least  1  year  before  the  statute 
of  limitations  may  be  asserted  as  a 
defense,  a  district  director  may  extend 
the  time  for  filing  a  petition  (or  establish 
a  60-day  response  period  pursuant  to 
subpcu'agraph  (4)  below)  or 
supplemental  petition,  upon  the  request 
of  a  person  who  is  or  may  be  liable  for  a 
fine  or  penalty,  or  who  has  an  interest  in 
property  subject  to  forfeiture,  in  the 
following  situations: 

(1)  The  person  is  incapacitated  and 
unable  to  prepare  or  to  assist  in  the 
preparation  of  a  petition. 

(2)  The  person  is  absent  from  the  U.S. 
for  20  days  or  more  during  the  specified 
period  for  filing  the  petition  for  relief. 

(3)  Evidence  necessary  to  file  an 
effective  petition  is  not  immediately 
available.  Evidence  is  not  immediately 
available  if.  for  example,  it: 

(i)  Is  in  the  possession  of  a  foreign 
source  and  must  be  procured  from  same. 

(ii)  Requires  that  a  request  of  any 
Government  agency  be  complied  with, 
provided  that  any  such  request  is  not 
frivolous  and  is  made  in  accordance 
with  law. 

(4)  The  case  involves  a  complex  legal 
or  factual  problem.  Examples  of  the  type 
of  problem  are  the  need  to  examine 
voluminous  records  (e.g.,  Customs 
entries,  purchase  orders,  invoices  and 
the  like)  to  learn  the  facts  on  which  to 
base  a  petition,  or  the  need  to  determine 
legal  responsibilities  in  a  case  involving 
numerous  parties  or  numerous 
violations.  In  such  cases,  the  district 
director,  on  his  own  initiative,  may 
specify  in  the  violation/penalty  notice 
that  a  60-day  response  period  from  the 
date  of  the  mailing  of  the  notice  is 
warranted.  If,  in  such  cases,  the  district 
director  concludes  that  only  a  30-day 
response  period  is  warranted  and  so 
indicates  in  the  violation/penalty  notice, 
the  person  charged  with  responding 
shall  have  7  days  from  the  date  of  the 
mailing  of  the  notice  to  appeal  the 
decision  of  the  district  director  to  the 
Director,  Entry  Procedures  and  Penalties 
Division,  Customs  Headquarters.  If  an 
appeal  is  taken,  a  copy  of  the  appeal 
must  be  furnished  to  the  district  director 
who  issued  the  notice,  and  the  original 
forwarded  to  the  Director,  Entry 
Procedures  and  Penalties  Division,  U.S. 
Customs  Service,  1301  Constitution 
Ave.,  NW.,  Washington,  DC  20229.  Such 
appeals  should  clearly  set  forth  the 
reasons  why  the  particular  case 
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warrants  an  extension  beyond  the  30- 
day  period.  If  the  appeal  is  granted,  the 
Director,  Entry  Procedures  and  Penalties 
Division,  will  notify  both  the  district 
director  and  the  person  charged  with 
responding  of  the  time  period  allotted 
for  response.  In  no  case  will  the  filing  of 
an  appeal  under  this  paragraph  toll  the 
30-day  period  of  time  specified  by  the 
district  director  in  the  violation/penalty 
notice. 

(5)  There  is  an  occurrence  of  some  act 
of  God  which  makes  compliance  with 
petitioning  time  limits  impossible. 

(6)  In  any  seizure  case  involved  or 
related  to  controlled  substances,  no 
extensions  of  time  to  respond  shall  be 
granted  absent  a  demonstration  of 
extraordinary  circumstances  justifying 
additional  time  beyond  the  30-day 
period. 

(7)  Any  other  situation  in  which  the 
district  director  determines  that  an 
extension  of  time  for  filing  a  petition  is 
justified. 

(b)  Retention  of  new  counsel 
insufficient  reason  to  grant  extension. 
As  a  general  rule,  the  mere  fact  that 
counsel  has  just  been  retained,  or  new 
counsel  appointed  or  selected,  without 
another  enumerated  reason,  will  be 
insufficient  reason  to  grant  an  extension 
of  petitioning  time. 

4.  Paragraphs  (a)  and  (c)(2)  of  §  171,33 
are  revised  to  read  as  follows: 

§  171.33    Supplemental  petitions  for  relief. 

(a)  Time  and  place  of  filing.  If  the 
petitioner  is  not  satisfied  with  a  decision 
of  the  district  director  or  the 
Commissioner  of  Customs,  a 
supplemental  petition  may  be  Bled  with 
the  district  director.  Such  a  petition  shall 
be  filed  either 

(1)  Within  30  days  from  the  date  of 
notice  to  the  petitioner  of  the  decision 
from  niiich  further  relief  is  requested  if 
no  effective  period  is  prescribed  in  the 
decision;  or 

(2)  Within  the  time  prescribed  in  the 
decision  from  which  further  relief  is 
requested  as  the  effective  period  of  the 
decision. 
***** 

(c)  Second  supplemental  petition. 

(1)  •  *  * 

(2)  A  second  supplemental  petition 
will  not  be  considered  except  in  one  of 
the  following  circumstances: 

(i)  If  it  is  filed  within  2  years  from  the 
date  of  notice  to  the  petitioner  of  the 
decision  on  the  Hrst  supplemental 
petition; 

(ii)  If  it  is  filed  within  30  days 
following  an  administrative  or  judicial 
decision  with  respect  to  the  entries 
involved  in  the  penalty  case  which 
reduces  the  loss  of  duties  upon  which 


the  mitigated  penalty  amount  was 
based;  or 

(iii)  If  the  deciding  official  in  his 
discretion  determines  that  the 
acceptance  of  a  second  supplemental 
petition  is  warranted. 
Williun  von  Raab, 
Commissioner  of  Customs. 

Approved:  November  18, 1985. 
David  D.  Queen, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  85-29138  Filed  12-9-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Oxfendazole  and  Trictilorfon  Paste 

AQENCV:  Food  and  Drug  Administration: 
HHS. 

action;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Syntex 
Agribusiness,  Inc.,  providing  for  safe, 
and  effective  oral  use  of  a  paste 
containing  oxfendazole  and  trichlorfon 
as  an  anthelmintic  and  boticide  in 
horses. 
EFFECTIVE  DATE:  December  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20657.  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  Syntex 

Agribusiness.  Inc.,  3401  Hillview  Ave.. 
Palo  Alto,  CA  94304.  filed  NADA  136- 
740  providing  for  oral  administration  to 
horses  by  dose  syringe  of  a  paste 
containing  fenbendazole  and  trichlorfon. 
The  Combination  drug  is  indicated  for 
removal  of  certain  large  roundworms, 
pinworms,  large  and  small  strongyles, 
and  bots.  The  NADA  is  approved,  and 
the  regulations  are  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24{d)(l)(ii)  (April  28. 1985:  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environment  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(1).  82  Stat.  347  (21  U.S.C. 
3aOb(i));  21  CFR  5.10  and  5.83. 

2.  By  adding  new  S  520.1631  to  read  as 
follows: 

§  520.1631    Oxfendazole  and  trictilorfon 


(a)  Specifications.  Each  gram  of  paste 
contains  28.5  milligrams  oxfendazole 
and  454.5  milligrams  trichlorfon. 

(b)  Sponsor  See  000033  in  S  510.600(c) 
of  this  chapter. 

(c)  Conditions  of  use — (1)  Amount  2.5 
milligrams  of  oxfendazole  and  40 
milligrams  of  trichlorfon  per  kilogram  of 
body  weight. 

(2)  Indications  for  use.  The  drug  is 
used  in  horses  for  removal  of  bots 
(Gasterophilus  intestinalis,  2nd  and  3rd 
instars;  G.  nasalis,  3rd  instar)  and  the 
following  gastrointestinal  worms:  Large 
roundworms  [Parascaris  equorum), 
pinworms  [Oxyuris  equi),  adult  and  4th 
stage  larvae:  large  strongyles 
[Strongylue  edentatus,  S.  vulgaris,  and 
5.  equinus);  and  small  strongyles. 

(3)  Limitations.  Horses  maintained  on 
premises  where  reinfection  is  likely  to 
occur  should  be  retreated  in  6  to  8 
weeks.  Withholding  feed  or  water 
before  use  is  unnecessary.  Administer 
with  caution  to  sick  or  debilitated 
horses.  Not  for  use  in  horses  intended 
for  food.  Do  not  administer  to  mares 
during  the  last  month  of  pregnancy. 
Trichlorfon  is  a  cholinesterase  inhibitor. 
Do  not  use  this  product  in  animals 
simultaneously  with,  or  within  a  few 
days  before  or  after  treatment  with  or 
exposure  to,  cholinesterase-inhibiting 
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drugs,  pesticide  i 
your  veterinarit  n 
diagnosis,  treatfient 
parasitism 

Dated:  December  2, 1985. 
Lester  M.  Crawfoi  d, 

Director.  Center  fi 

|FR  Doc.  85-292(m|  Filed 

BILUNGC006 


:  41W-<  l-M 


21  CFR  Part  52! ! 


Implantation  or 
Form  New  Ani4al 
to  Certification 


SUINMARy:  The  I  ood  and  Drug 


Administration 


or  chemicals.  Consult 

for  assistance  in  the 

and  control  of 


Veterinary  Medicine. 
12-9-85;  8:45  am) 


Injectable  Dosage 

Drugs  Not  Subject 
Tylosin  injection 


agency:  Food  ahd  Drug  Administration. 
ACTION:  Final  ru  e. 


FDA)  is  amending  the 


animal  drug  regi  ilations  to  reflect 
approval  of  a  ne  mf  animal  drug 
application  (NA  3A)  filed  by  Medico 
Industries,  Inc.,  )roviding  for  safe  and 
effective  intram  tscular  use  of  tylosin 
injection  in  catti  e  and  swine.  The  drug  is 
indicated  for  usr  in  cattle  for  treating 
bovine  respiratory  complex,  foot  rot, 
calf  diphtheria,  i  ind  metritis.  It  is 
indicated  for  us<  in  swine  for  treating 
arthritis,  pneumi  mia,  erysipelas,  and 
dysentery. 

EFFECTIVE  DATE:  December  10, 1985. 
FOR  FURTHER  INllORMATION  CONTACT: 

Charles  E.  Hainds,  Center  for  Veterinary 
Medicine  (HFV- 133).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  2(  857.  301-443-3410. 


SUPPLEMENTARY  INFORMATION: 


Industries.  Inc.. 
338.  Elwood.  KS 
955  providing  foi 
tylosin  injection 
nonlactating  dai 
bovine  respirato  7 
fever,  pneumoni 
with  Pasteurella 
Corynebacteriui  1 
(necrotic  pododf  rm 
diptheria  causec 
necrophorum  a 
Corynebacteriui  1 
swine  for  treatin } 
by  Mycoplasma 
pneumonia  ca 
swine  erysipelas 
Erysipelothrix 
dysentery  assoc^ted 
hyodysenteriae 
appropriate  med 
water  and/or 
data  and  informition 
bioequivalency  qetv 


]usi>d 


■feed 


Medico 
3kan  Estates,  P.O.  Box 
86024.  filed  NADA  138- 
intramuscular  use  of 
in:  (1)  Beef  cattle  and 
cattle  for  treating 
complex  (shipping 
usually  associated 
multocida  and 
pyogenes;  foot  rot 
matitis]  and  calf 
by  Fusobacterium 
'  metritis  caused  by 
pyogenes;  and  (2) 
swine  arthritis  caused 
hyosynoviae;  swine 
"  by  Pasteurella  spp.; 
caused  by 
rl  usiopathiae;  swine 

"  with  Treponema 
1  vhen  followed  by 
cation  in  the  drinking 
.  The  NADA  provides 

establishing 
ween  the  subject 


drug  and  a  similar  drug  that  was 
evaluated  as  effective  by  the  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  and 
concurred  by  FDA  (46  FR  48642;  October 
2, 1981).  The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2Mii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  28. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegatged  to  the 
Commissioner  of  Food  and  Drugs  and 
redelegated  to  the  Center  for  Veterinary 
Medicine,  Part  522  is  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C 
360b(i));  21  CFR  5.10  and  5.83. 

2.  In  §  522.2640a  by  revising  paragraph 
(b)  to  read  as  follows: 

§522.2e40a    TykMin  injection. 

***** 

(b)  Sponsors.  (1)  See  No.  000986  in 
§  510.600(c)  of  this  chapter  for  use  in 
paragraph  (e)(1).  (2).  and  (3)  of  this 
section. 

(2)  See  No.  015562  in  5  510.600{c}  of 
this  chapter  for  use  as  in  paragraph 
(e)(1)  and  (2)  of  this  section. 


Dated:  December  3. 1965. 
Lester  M.  Crawford. 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  85-29205  Filed  12-&-85;  8:45  am) 

BILUNQ  COOe  4tM-«1-M 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Anbnat 
Feeds;  Tylosin  and  Sulfamettuudne 

AGENCY:  Food  and  Drug  Administration. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  )&R 
Specialty  Supply  Ca  The  NADA 
provides  for  manufacture  of  premixes 
containing  5, 10,  20,  or  40  grams  per 
pound  each  of  tylosin  and 
sulfamethazine  for  use  in  making 
flnished  swine  feeds. 

EFFECTIVE  DATE:  December  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135],  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
1414. 

SUPPI.EMENTARY  INFORMATION:  |&R 

Specialty  Supply  Co..  310  Second  Ave. 
SW..  P.O.  Box  506.  Waseca,  MN  56093, 
is  the  sponsor  of  NADA  138-454 
submitted  on  its  behalf  by  Elanco 
Products  Co.  The  NADA  provides  for 
the  manufacture  of  premixes  containing 
5, 10,  20,  or  40  grams  per  pound  each  of 
tylosin  (as  tylosin  phosphate)  and 
sulfamethazine  intended  for  use  in 
making  finished  swine  feeds.  The 
resulting  feeds  are  for  use  in 
maintaining  weight  gains  and  feed 
efflciency  in  the  presence  of  atrophic 
rhinitis,  lowering  the  incidence  and 
severity  ol  Bordetella  bronchiseptica 
rhinitis,  preventing  swine  dysentery 
(vibrionic).  and  controlling  swine 
pneumonias  caused  by  bacterial 
pathogens  (Pasteurella  multocida  and/ 
or  Corynebacterium  pyogenes).  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
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safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d){l)(i)  (April  26. 1985:  50  FR 
16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

§558.630    [Amended] 

2.  Section  558.630,  Tylosin  and 
sulfamethazine,  is  amended  in 
paragraph  (b)(10)  by  inserting 
numerically  the  number  "049768". 

Dated:  December  2. 1985. 
Lester  M.  Crawford, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  85-29203  Filed  12-9-85:  8:45  am] 

BILUMQ  COOE  4160-01-M 


21  CFR  Part  1020 

[Docket  No.  B2N-0274] 

Retrospective  Review  of  the 
Performance  Standard  for  Diagnostic 
X-Ray  Equipment;  Avaiiabiiity  of 
Report 

Correction 

In  FR  Doc.  85-26832  beginning  on  page 
46646  in  the  issue  of  Tuesday,  November 
12, 1985,  make  the  following  correction 
on  page  46646: 

In  the  second  column,  in  the  second 
complete  paragraph,  in  the  sixth  and 
seventh  lines  the  CFR  cite  should  read 
"21  CFR  1020.30-32". 

BIUING  COOE  150S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redametion 
and  Enforcement 

30  CFR  Part  917 

Approval  of  Permanent  Program 
Amendment  From  the  Commonwealth 
of  Kentucky  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  a  program  amendment  to 
the  Kentucky  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Kentucky  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
establishes  a  program  for  the  training, 
examination  and  certification  of 
blasters,  and  amends  performance 
standards  for  the  use  of  explosives. 
Kentucky  submitted  the  proposed 
program  amendment  on  December  4. 

1984.  OSM  published  a  notice  in  the 
Federal  Register  on  January  3, 1985  (50 
FR  283)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  its  adequacy.  The  public  comment 
period  ended  February  4, 1985.  Since  no 
one  requested  an  opportunity  to  testify, 
the  public  hearing  scheduled  for  January 
28, 1985,  was  not  held. 

Kentucky  submitted  modifications  to 
the  amendment  on  May  22, 1985.  OSM 
reopened  the  public  comment  period  for 
15  days  to  allow  consideration  of  the 
modifications  by  the  public  (July  18, 

1985,  50  FR  29235).  After  providing 
opportunity  for  public  comment  and 
conducting  a  thorough  review  of  the 
program  amendment,  the  Director  has 
determined  that  the  amendment  meets 
the  requirements  of  SMCRA  and  the 
Federal  regulations,  and  is  approving  it. 
The  Federal  rules  at  30  CFR  Part  917 
codifying  decisions  concerning  the 
Kentucky  program  are  being  amended  to 
implement  this  action. 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and 
encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 
EFFECTIVE  DATE:  December  10. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.H.  Tipton,  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  340 
Legion  Drive.  Suite  28,  Lexington, 
Kentucky  40504,  Telephone:  (606)  233- 
7327. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

On  December  30. 1981.  Kentucky 
resubmitted  its  proposed  regulatory 
program  to  OSM.  The  Kentucky  program 
was  conditionally  approved  by  the 
Secretary  of  the  Interior  subject  to  the 
correction  of  12  minor  deficiencies.  The 
approval  was  effective  upon  publication 
of  the  notice  of  conditional  approval  in 
the  May  18, 1982  Federal  Register  (47  FR 
21404-21435).  Information  pertinent  to 
the  general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kentucky 
program  can  be  found  in  the  May  18, 
1982  Federal  Register. 

II.  Submission  of  Program  Amendments 

On  December  4, 1984,  Kentucky 
submitted  to  OSM  pursuant  to  30  CFR 
732.17,  an  amendment  to  the  Kentucky 
regulatory  program  to  establish  a  blaster 
training  and  certification  program  and 
amend  performance  standards  for  use  of 
explosives. 

On  January  3, 1985,  OSM  published  a 
notice  in  the  Federal  Register  (50  FR  283) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment.  The  public 
comment  period  ended  February  4, 1985. 
A  public  hearing  scheduled  for  January 
28, 1985,  was  not  held  because  no  one 
expressed  a  desire  to  testify.  On  May  22, 
1985,  Kentucky  submitted  additional 
information  on  the  amendment.  The 
additional  information  consisted  of 
further  modifications  to  the  Kentucky 
Administrative  Regulations  (KAR)  at  405 
KAR  7:070, 16:120  and  18:120,  concerning 
blaster  certification  and  use  of 
explosives.  OSM  announced  a  reopening 
of  the  public  comment  period  for  15  days 
in  the  July  18, 1985  Federal  Register  (50 
FR  29235)  to  allow  for  public  review  and 
comment  on  the  modifications  to  the 
amendment. 

In  regard  to  the  blaster  certification 
program,  on  March  4, 1983,  OSM  issued 
final  rules  effective  April  14, 1983, 
establishing  the  Federal  standards  for 
the  training  and  certification  of  blasters 
at  30  CFR  Part  850  (48  FR  9486).  Section 
850.12  of  these  regulations  stipulates 
that  the  regulatory  authority  in  each 
State  with  an  approved  program  under 
SMCRA  shall  develop  and  adopt  a 
program  to  examine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  a  surface  coal 
mining  operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rules  at  30  CFR  Part  850.  whichever  is 
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later.  In  the  cas  >  of  Kentucky's  program, 
the  applicable  (  ate  is  12  months  after 
the  publication  pate  of  OSM's  rule,  or 
March  4, 1984. 

On  January  2^.  1984.  Kentucky 
advised  OSM  tl  at  it  would  be  unable  to 
meet  the  March  4  deadline.  Kentucky 
requested  and  r  eceived  a  nine  month 

deadline  to  December  4. 
1984  (49  FR  219^  May  24. 1984). 
Kentucky  has  si  ibmitted  the  proposed 
blaster  training  and  certification 
program  in  com  )liance  with  the 
extended  deadi  ne. 

In  regard  to  tl  e  proposed  regulatory 
amendment  to  t  le  performance 
standards  for  uj  e  of  explosives, 
Kentucky  propc  sed  changes  at  405  KAR 
16:120  and  18:12  D  pertaining  to  use  of 
explosives. 

111.  Director's  Fi  (idlings 

A.  General  Fine  ings 

The  Director  inds,  in  accordance  with 
SMCRA  and  30  CFR  732.15  and  732.17. 
that  the  program  amendment  concerning 
blaster  certifica  :ion  and  use  of 
explosives,  subi  nitted  by  Kentucky  on 
December  4, 19(  4.  as  modified  on  May 
22, 1985,  meets  I  he  requirements  of 
SMCRA  and  30  CFR  Chapter  VII.  Only 
those  areas  of  particular  interest  are 
discussed  belov  r  in  the  specific  flndings. 
Discussion  of  oi  ily  those  provisions  for 
which  findings  i  re  made  does  not  imply 
any  deficiency  ifi  any  provision  not 
discussed.  The  ^mended  provisions  are 
cited  at  the  end  of  this  notice  in  the 
amendatory  lanfiguage  for  30  CFR 
917.15. 

B.  Specific  Find  ngs 
Blaster  Certifier  tion  Program 

1.  The  Direcfc  r  finds  that  the  proposed 
Kentucky  rules  for  certification  of 
blasters  at  405 1  AR  7:070  sections  1 
through  7  and  1    contain  all  the 
requirements  fo  md  in  30  CFR  Part  850 
and  are  no  less  effective  than  the 
Federal  requireSients.  The  Kentucky 
rules  contain  rei  )uirements  for 
certification,  in(  luding  training  and  a 
written  examim  tion  in  all  topics 
covered  in  the  F  ederal  rule,  and  proof  of 
experience  in  the  form  of  letters  of 
reference.  They  contain  requirements  for 
issuance  and  re:  lewal  of  certification, 
suspension  and  revocation  of 
certification,  prdtection  of  certification, 
and  conditions  tor  maintaining 
certification  which  the  Director  finds  no 
less  effective  th  in  the  Federal 
requirements. 

2.  Kentucky  n  ile  405  KAR  7:070 
section  8  providjes  that  persons  who  are 
certified  under  ^n  OSM  certification 
program  or  a  StSte  blaster  certification 
program  approv  ed  by  OSM,  shall  be 
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certified  in  Kentucky  without  being 
required  to  demonstrate  training,  to 
supply  letters  of  reference,  or  to  pass  the 
written  examination.  In  the  preamble  to 
the  Federal  rules  on  blaster  certification, 
OSM  endorsed  the  concept  of  State 
reciprocity,  saying  that  this  "should  be 
facilitated  by  the  State  programs  review 
and  approval  process,  under  which  all 
States  with  approved  programs  must 
conform  with  the  rules  adopted  today 
and  the  Act."  (48  FR  9488,  March  4. 
1983).  Therefore,  the  Director  finds  this 
section  of  the  Kentucky  rules  no  less 
effective  than  the  Federal  rules. 

3.  Section  9  of  405  KAR  7:070  provides 
for  reinstatement  of  revoked 
certification  after  the  term  of 
certification  has  passed,  if  certain 
procedures  are  followed.  Although  there 
is  no  Federal  counterpart  to  this  rule,  it 
is  logical  for  the  State  to  establish 
procedures  for  reinstatement  of  rev<Aed 
certification,  and  the  Director  finds 
these  procedures  are  not  inconsistent 
with  the  Federal  requirements. 

4.  Section  10  of  405  KAR  7K)70 
provides  for  the  Kentucky  Natural 
Resources  and  Environmental  Protection 
Cabinet  to  enter  into  agreements  with 
the  Kentucky  Department  of  Mines  and 
Minerals  to  administer  all  or  part  of  this 
regulation.  OSM  stated  in  the  preamble 
of  its  March  4, 1983  Federal  Register 
publication  of  blaster  certification  rules, 
that  "OSM  is  placing  the  responsibility 
on  the  regulatory  authority  to  determine 
quaUfications  of  the  persoimel 
responsible  for  implementing  the 
certification  program  and  does  not 
believe  it  is  necessary  to  prescribe  the 
manner  in  which  it  is  done."  (48  FR 
9488).  The  Director  finds  that  the 
Kentucky  Department  of  Mines  and 
Minerals  would  be  capable  of 
administering  the  Kentucky  blaster 
certification  rules  and  that  this  would 
not  render  the  program  less  efi'ective 
than  the  Federal  program. 

5.  OSM  has  completed  a  review  of  the 
course  material  proposed  for  use  in 
Kentucky's  training  courses  and  has 
reviewed  copies  of  representative 
examinations  to  be  used  to  satisfy  the 
written  examination  requirement  and 
has  found  these  materials  to 
satisfactorily  comply  with  State  and 
Federal  program  requirements.  During 
the  course  of  this  review,  Kentucky 
officials  explained  that  licensed  blasters 
in  the  State  have  already  been  tested  in 
the  "use  of  explosives"  topics  and  will 
only  be  tested  in  areas  not  previously 
covered  in  order  to  qualify  for 
certification  under  the  Kentucky  blaster 
program.  OSM  then  reviewed  the 
previous  test  and  the  supplemental  test 
and  has  determined  that,  along  with  the 
requirement  at  405  KAR  7:070  section  4 


that  certified  blasters  retake  the  entire 
examination  every  three  years  in  order 
to  be  recertified,  this  aspect  of  the 
program  is  no  less  effective  than  the 
Federal  provisions.  Therefore,  the 
Director  finds  the  Kentucky  training 
course  and  certification  examinetien  ne 
less  effective  than  required  by  the 
Federal  rules  in  30  CFR  Part  85a 

Use  of  Explosives 

6.  Kentucky  rules  16:120  and  18:120 
section  1  contain  all  the  general 
requirements  for  use  of  explosives 
contained  in  the  Federal  counterpart 
sections,  30  CFR  816.61  and  817.61, 
except  for  the  counterpart  to  30  CFR 
816.ei(c}(2)  and  817.61(cH2)  which 
require  blasters  to  carry  their 
certifications  during  blasting.  This 
requirement  is  found  in  the  rules  for 
Kentucky  blaster  certification  in  405 
KAR  7:070  section  7(1).  Therefore,  the 
Director  finds  the  Kentucky 
requirements  no  less  effective  than  the 
Federal  requirements. 

7.  The  rules  in  section  2  of  405  KAR 
16:120  and  18:120  on  preblasting  surveys 
contain  all  the  requirements  found  in  30 
CFR  816.62  and  817.62.  The  Director 
therefore,  finds  the  Kentucky  rules  no 
less  effective  than  the  Federal  rules. 

8.  Section  3  of  405  KAR  16:120 
contains  requirements  for  public  notice 
of  blasting  schedule,  including  the 
contents  of  the  schedule,  which  the 
Director  finds  no  less  effective  than  30 
CFR  816.64  (b)  and  (c). 

9.  Section  4  of  405  KAR  16^120  and 
section  3  of  405  KAR  18:120  contain 
surface  blasting  requirements.  Section  4, 
subsection  (1).  of  405  KAR  16:120  and 
Section  3,  subsection  (1)  of  406  KAR 
18:120  contain  all  requirements  found  in 
30  CFR  81&e4(a)  and  30  CFR  817.64(8). 
respectively,  plus  a  requirement  for  a  - 
valid  permit  to  use  a  charge  weight  of 
explosives  in  excess  of  40,000  pounds  in 
any  blast.  Subsection  2,  Warnings,  and 
subsection  3,  Access  control,  contain  all 
requirements  found  in  30  CFR  816.66  and 
817.66  concerning  blasting  signs, 
warnings  and  access  control.  The 
Kentucky  rules  reference  405  KAR 
16:030  and  18:030.  section  6.  for  warning 
signs.  Those  sections  contain 
requirements  similar  to  and  no  less 
effective  than  the  Federal  requirements 
for  blasting  signs  in  30  CFR  816.66(a) 
and  817.66(a). 

Subsections  4,  5, 6,  7,  and  8  of  405 
KAR  16:120  section  4  and  of  405 18:120 
section  3,  section  5  of  405  KAR  16:120 
and  section  4  of  405  KAR  18:120,  contain 
requirements  similar  to  Federal  rules  30 
CFR  816.67  and  817.67.  The  topics 
covered  in  these  rules  include  airbiast 
levels,  flyrock,  prevention  of  adverse 
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impacts,  ground  vibration  and 
seismographic  measurements.  The 
amendments  in  section  6  of  405  KAR 
16:120  and  section  5  of  405  KAR  18:120 
render  those  rules  no  less  elective  than 
the  Federal  rules  at  30  CFR  816.68  and 
817.68  concerning  records  of  biasing 
operations. 

The  Director  finds  that  the 
amendments  to  405  KAR  16:120  sections 
4,  5,  and  6  and  405  KAR  18:020  sections 
3,  4,  and  5  are  consistent  with  the 
Federal  counterparts  and  no  less 
effective  than  the  Federal  requirements. 

IV.  Disposition  of  Public  Comments 

Comments  were  submitted  by  Thomas 
J.  FitzCerald  on  behalf  of  the  Kentucky 
Governmental  Accountability  Project  of 
the  Kentucky  Resources  Council  and  the 
Cumberland  Chapter  of  the  Sierra  Club. 

Blaster  Certification  Program 

The  commenter  said  that  Kentucky's 
proposed  blaster  certification  program 
appears  to  meet,  in  large  part,  the 
requirements  of  the  Federal  rules.  The 
commenter  suggested  a  change  to  405 
KAR  7:070  section  5(7)  to  provide  that 
the  Cabinet  may  suspend  or  revoke 
certification  of  a  blaster  who  "handles 
or  uses  explosives  while  under  the 
influence  of  alcohol,  narcotics  or  other 
dangerous  drugs,  or  unlawfully  uses 
same  in  the  workplace."  Kentucky  has 
added  this  language  to  405  KAR  7:070 
section  5(7)  in  its  May  22, 1985 
submission  of  the  modified 
amendments. 

The  commenter  wanted  it  made  clear 
that  the  Cabinet  cannot  wholly  transfer 
primary  responsibility  for 
implementation  of  the  Kentucky  rules, 
and  that  the  transfer  of  responsibilities 
should  not  adversely  affect  the  public's 
ability  to  request  an  inspection.  The 
commenter  also  asked  that  it  be  made 
clear  in  the  Memorandum  of  Agreement 
that  the  certification  test  shall  cover,  at 
a  minimum,  the  topics  in  450  KAR  7:070, 
section  2(5). 

In  the  March  4, 1983  Federal  Register 
publication  of  Federal  blaster 
certification  rules,  OSM  stated  in  the 
preamble  to  these  rules  that  "OSM  is 
placing  the  responsibility  on  the 
regulatory  authority  to  determine 
qualifications  of  the  personnel 
responsible  for  implementing  the 
certification  program  *  *  *"(48FR 
9488).  The  Director,  OSM  has  found  that 
the  Kentucky  Department  of  Mines  and 
Minerals  would  be  capable  of 
administering  the  Kentucky  blaster 
certification  rules.  Transfer  of 
administration  of  the  rules  to  the 
Department  of  Mines  and  Minerals  does 
not  relieve  the  Kentucky  Natural 
Resources  and  Environmental  Cabinet 


(NREPC)  from  responsibility  for 
ensuring  tht  the  rules  are  implemented 
as  written.  OSM  has  examined  a 
representative  certification  test  and  has 
found  that  all  required  topics  are 
covered  in  the  test. 

The  commeter  said  that  use  of  the 
Department  of  Mines  and  Minerals  to 
implement  the  blaster  certification 
program  should  be  temporary  and  that 
the  NREPC  shoud  develop  "in  house" 
capability  to  administer  the  program.  As 
stated  above,  OSM  has  provided,  in  the 
preamble  of  its  rules,  for  the  regulatory 
authority  to  determine  who  is  qualified 
to  implement  the  program.  Therefore, 
the  Director  does  not  require  that  the 
NREPC  develop  such  "in  house" 
capabilities. 

Use  of  Explosives 

The  commenter  said  the  Kentucky 
should  not  delete  the  word  "pre- 
blasting"  before  "damage"  in  proposed 
16:120  and  18:120  section  2(3).  The  May 
22, 1985  submission  modifying  the 
submission  to  which  the  commenter 
refers  does  not  delete  the  word 
"preblasting"  before  "damage"  in  those 
sections. 

The  commenter  said  that  405  KAR 
16:120  and  18:120  section  2(4)  should 
require  that  the  written  report  of  a 
preblast  survey  be  promptly  provided  to 
the  person  requesting  the  survey  and  to 
the  NREPC.  In  its  May  22. 1985 
submission  modifying  the  proposed 
amendment,  Kentucky  has  added  the 
word  "promptly"  to  the  requirement  that 
the  report  be  provided  to  those  parties. 

The  commenter  stated  that  the  "use  of 
the  vector-sum  formula  for  measuring 
peak  particle  velocity  is  permissible 
provided  that  the  same  maximum 
allowable  component  limit  is  applied, 
since  it  should  ensure  conservative 
limits  when  using  the  vector  sum 
instruments." 

The  Kentucky  rules  at  405  KAR  16:120 
section  4(7)(b)  and  405  KAR  18^120 
section  3(7](b)  establish  maximum  peak 
particle  velocity  limits,  and  do  not 
establish  separate  limits  for  use  with  the 
vector  sum  formula.  OSM  assumes, 
therefore,  that  these  same  limits  will 
apply.  This  would  be  in  keeping  with  the 
language  in  the  preamble  to  OSM's 
March  8, 1983  rules  on  use  of  explosives 
which  states:  "*  *  *  OSM  has  allowed, 
but  does  not  require,  the  use  of  vector- 
sum  units  *  *  *  The  values  listed  for 
acceptable  vector  sum  limits  are 
identical  for  component  limits,  insuring 
conservative  results  when  using  a  vector 
sum  instrument."  (48  FR  9800). 

The  commenter  said  that  the  use  of 
the  phrase  "areas  affected  by  surface 
operations  and  facilities"  rather  than 
"permit  area"  in  405  KAR  18:120  to 


define  the  rights  of  the  public  to  preltlrjst 
surveys  and  notice  of  proposed  biasiing, 
does  not  satisfy  Federal  rule 
requirements.  The  commenter  stated 
that  the  Federal  rules  use  the  term 
"permit  area"  and  this  includes  shadow 
areas  above  underground  workings, 
which  the  Kentucky  phrase  would  not. 

Although  the  Federal  rules  do  use  the 
term  "permit  area,"  the  Federal 
deBnition  of  "permit  area"  at  30  CFR 
701.5  does  not  necessarily  include 
shadow  areas  above  underground 
workings,  since  the  deflnition  limits  the 
permit  area  to  land  "required  to  be 
covered  by  the  operator's  performance 
bond  '  *  *"  including  all  disturbed 
areas.  Bonds  are  not  required  for 
"shadow  areas"  if  no  reclamation  is 
planned  for  those  areas.  Therefore,  the 
Director  has  determined  that  the 
Kentucky  rule  is  no  less  effective  than 
the  Federal  rule. 

V.  Director's  Dedsion 

The  Director,  based  on  the  above 
findings,  is  approving  the  amendments 
to  the  Kentucky  program  submitted  on 
December  4, 1964  and  modified  on  May 
22, 1985.  the  Director  is  amending  Part 
917  of  30  CFR  Chapter  VU  to  reflect 
approval  of  the  above  State  pn^am 
modifications. 

VI.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3, 4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  Regulatory  review 
by  OSM. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
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the  Office  of 
under  44  U.S.C. 


Mane  gement  and  Budget 


3917 


List  of  Subjects  in 

Coal  mining 
relations,  Surface 
mining. 

Dated:  December 
Gary  Bennethum. 
Acting  Deputy  Directpr. 
Technical  Services, 


W  CFR  Part  917 


Int(  irgovemmental 
I  [lining.  Underground 


(.if> 


PART  917— KENT  ICKY 


30  CFR  Part  917  |b  amended  as 
follows. 

1.  The  authority 
continues  to  read 

Authority:  Pub.  L 
Control  and  Reclamation 
use.  1201  e<s«7.). 

2.  30  CFR  917.15 
a  new  paragraph 


(n)  The  following 
submitted  to  OSM 


and  modified  on  M^y  2Z  1985  are 


approved  effective 


1985. 


'.  Operations  and 
'ice  of  Surface  Mining. 


:itation  for  Part  917 
follows: 

,  Surface  Mining 
Act  of  1977  (30 


as 


8  5-«7, 


8  amended  by  adding 
'  as  follows: 


§917.15    Approval  df  amendments  to  Statt 
Regulatory  Program 


amendments 

)n  December  4, 1984, 


December  10, 1985: 


Kentucky's  blaster  certiHcation  program, 
as  contained  in  the  Kentucky  regulations 
at  405  KAR  7:070  a*d  in  the  Kentucky 
blaster  training  program  and 
examination;  and  revisions  to  the    . 
Kentucky  regulations  governing  use  of 
explosives  at  405  K^VR  16:120  and  18:120. 

3.  30  CFR  917.16  is  amended  by 
removing  and  reseijving  paragraph  (a)  as 
follows:  I 

S  917.16    Required  ifogram  amendments. 

(a)  [Reserved] 
•        •        «        * 

|FR  Doc.  85-29210  Fil4d  12-9-85: 8:45  am| 

BILLING  COOC  4310-0$-M 


30  CFR  Part  936 

Approval  of  AmenOment  to  ttw 
Oklahoma  Regutatpry  Program  Under 
the  Surface  Minind  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule. 


SUMMARY-  OSM  is  Announcing  the 
approval  of  a  program  amendment 
submitted  by  Oklahoma  as  an 
amendment  to  the  State's  permanent 
regulatory  program Mhereinafter  referred 
to  as  the  Oklahoma!  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Actofl977{SMCRiO. 


On  July  16. 1985.  the  State  of 
Oklahoma  submitted  to  OSM  an 
amendment  to  its  approved  permanent 
regulatory  program.  The  proposed 
program  amendment  consists  of 
language  amending  the  Oklahoma  Coal 
Reclamation  Act.  "The  amendment 
creates  a  new  nine  member  Oklahoma 
Mining  Commission  which  will  replace 
the  previous  10  member  State  Mining 
Board.  The  amendment  specifies  length 
of  terms,  specific  area  of  representation 
for  each  Commission  member,  and 
duties  and  responsibilities  of  the 
Commission. 

The  amendment  also  creates  a  new 
position,  that  of  Director.  Oklahoma 
Department  of  Mines  who  serves  as 
chief  executive  officer  in  the  absence  of 
the  Chief  Mine  Inspector.  The 
amendment  also  identifies  the  duties 
and  responsibilities  of  the  Director  and 
interaction  between  the  Director  and  the 
Mining  Commission. 

OSM  published  a  notice  in  the  Federal 
Jlegister  on  October  29, 1985. 
armouncing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  proposed  amendment.  The 
public  comment  period  ended  November 
29. 1985. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations  and 
is  approving  it.  The  Federal  rules  at  30 
CFR  Part  936  codifying  decisions 
concerning  the  Oklahoma  program  are 
being  amended  to  implement  this  action. 

This  final  rule  is  being  made  effective 
January  1, 1988,  to  coincide  with  the 
revised  State  statute  effective  date. 
EFFECTIVE  DATE:  January  1. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Moncrief,  Director,  Tulsa 
Field  Office,  Room  3432,  333  West 
Fourth  Street,  Tulsa.  Oklahoma  74103. 
Telephone:  (918)  581-7927. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Oklahoma  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  19, 1981,  (46 
FR  4910).  Information  pertinent  to  the 
general  background,  revisions, 
modifications  and  amendments  to  the 
proposed  permanent  program 
submission  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981  Federal  Register  (46  FR  4910).  in  the 
April  2, 1982  Federal  Register  (47  FR 
14152),  in  the  May  4, 1983  Federal 


Reguter  (48  FR  20050)  and  the  August 
28, 1984  Federal  Register  (49  FR  34000). 

II.  Submission  of  Revisions 

On  July  16, 1985,  Oklahoma  submitted 
to  OSM  an  amendment  to  its  approved 
permanent  regulatory  program 
establishing  a  new  nine  member  Mining 
Commission  which  will  provide  policy 
direction  for  the  Oklahoma  Department 
of  Mines  (ODM).  The  statute  also 
establishes  the  position  of  the  Director 
of  ODM.  The  amendment  submitted  by 
Oklahoma  for  the  Director's  approval  is 
an  amendment  to  the  Oklahoma  Coal 
Reclamation  Act.  Senate  Bill  332.  The 
amendment,  signed  on  July  8. 1985,  by 
the  Governor  of  Oklahoma  shall  become 
effective  on  January  1, 1986. 

The  act  identifies  the  responsibilities 
and  duties  of  the  Oklahoma  Mining 
Commission.  It  creates  the  position  of 
Director,  who  shall  be  the  chief 
executive  officer  of  ODM  in  the  absence 
of  an  appointed  Chief  Mine  InspectoF 
and  shall  be  appointed  by  the  Oklahoma 
Mining  Commission.  The  act  amends  45 
O.S.  1981.  sections  1. 2. 4,  5  and  6. 

The  October  29, 1985  Federal  Register 
(50  FR  43726)  announced  receipt  of  the 
amendment  and  opened  a  public 
comment  period,  which  closed  on 
November  29, 1985.  In  that  same  notice, 
OSM  announced  that  a  public  hearing 
would  be  held  only  if  requested.  No 
requests  were  received  for  a  hearing, 
therefore  no  hearing  was  held. 

in.  Director's  Findings 

In  accordance  with  SMCRA  and  30 
CFR  732.15  and  732.17.  the  Director  finds 
that  the  program  amendment  to  revise 
the  Oklahoma  Coal  Reclamation  Act  as 
signed  by  the  Governor  of  Oklahoma  on 
July  8. 1985,  and  submitted  to  OSM  on 
July  16, 1985,  renders  the  Oklahoma 
program  no  less  effective  than  the 
Federal  regulations  and  no  less  stringent 
than  SMCRA. 

The  amendment,  consisting  of 
enrolled  Senate  Bill  No.  332,  as  enacted 
on  July  8, 1985,  creates  a  nine-member 
commission  to  be  the  policy  determining 
agency  for  ODM  and  creates  a  position 
of  Director  of  ODM  who  shall  be  the 
chief  executive  officer  of  ODM  in  the 
absence  of  an  appointed  Chief  Mine 
Inspector.  Further,  the  amendment  sets 
forth  the  composition,  terms,  duties  and 
reporting  responsibilities  of  the 
Oklahoma  Mining  Commission  and 
identifies  the  duties  and  responsibilities 
of  the  Director  of  ODM. 

The  act  also  revises  and  establishes 
criteria  for  certain  miners,  specifically 
for  certified  surface  blasters. 

The  Director  finds  that  the  revisions 
to  the  Oklahoma  Coal  Reclamation  Act 
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meet  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

IV.  Public  Conunents 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17{h)(10)(i).  of  those 
Federal  agencies  invited  to  comment, 
none  chose  to  do  so.  No  additional 
public  comments  were  received. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
503(b)  of  SMCRA  and  30  CFR 
732.17(h){10)(i). 

V.  Director's  Decision  ..  -  . 

The  Director,  based  on  the  above 
finding,  is  approving  the  July  16, 1985 
amendment  to  the  Oklahoma  program. 
The  Director  is  amending  Part  936  of  30 
CFR  Chapter  VII  to  reflect  approval  of 
the  above  program  modification.  It 
should  be  noted  that  while  the  Director 
is  approving  the  amendment  which 
contains  provisions  relevant  to  blaster 
certification,  the  approval  does  not 
constitute  approval  of  the  Oklahoma 
amendment  to  establish  a  blaster 
certification  program  in  accordance  with 
30  CFR  Part  850.  An  amendment  from 
the  State  to  establish  a  blaster 
certification  program  is  being  handled 
through  a  separate  rulemaking.  See  50 
FR  43724,  October  29, 1985. 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 

.  Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  e/se?.). 

This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 


List  of  Subjects  in  30  CFR  Part  936 

Coal  mining,  intergovernmental 
relations.  Surface  mining,  Undergrotmd 
mining. 

Dated:  December  4, 1985. 
Gary  Bennelhum, 

Acting  Deputy  Director.  Operations  and 
Technical  Services. 

PART  936— OKLAHOMA 

30  CFR  Part  936  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  936 
continues  to  read  as  follows: 

Authority:  Sec.  503,  Pub.  L  95-87,  91  Stat. 
407  (30  U.S.C.  1253),  unless  otherwise  noted. 

2.  30  CFR  936.15  is  amended  by  adding 
a  new  paragraph  (e)  as  follows: 

S  936.15    Approval  of  rsguiatory  program 

amendments. 

«        ♦        «        •        * 

(e)  The  following  amendment 
submitted  July  16, 1985,  is  approved 
effective  January  1, 1986:  Revisions  to 
Oklahoma  statute  at  45  O.S.  1981,  as 
amended  by  Enrolled  Senate  Bill  No. 
332,  and  signed  by  the  Governor  on  Jidy 
8,1985. 

[FR  Doc.  85-29209  FUed  12-9-85;  8:45  am] 

BILUNa  CODE  431(M»-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  334 

Naval  Restricted  Area  in  the  Pacific 
Ocean  at  San  Clemente  Island,  CA 

agency:  Army  Corps  of  Engineers, 

DOD. 

action:  Final  rule. 

summary:  The  U.S.  Army  Corps  of 
Engineers  is  establishing  a  naval 
restricted  area  in  the  Pacific  Ocean  at 
San  Clemente  Island,  CaUfomia,  in  the 
vicinity  of  West  Cove.  The  restricted 
area  prohibits  vessels  from  anchoring  in 
that  designated  area  for  the  protection 
of  the  Navy's  submarine  cables. 
EFFECTIVE  DATE:  January  9, 1986. 
FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Glenn  Lukos  at  (213)  894-5606  or  Mr. 
Ralph  T.  Eppard  at  (202)  272-0199. 
SUPPLEMENTARY  INFORMATION:  The 

Corps  of  Engineers  is  establishing  a 
restricted  area  in  the  vicinity  of  West 
Cove,  San  Clemente  Island,  California. 
This  restricted  area  does  not  affect 
normal  vessel  traffic  in  the  area  except 
with  regard  to  a  prohibition  on 
anchoring.  The  Corps  of  Engineers 


published  this  proposal  in  the  Notice  of 
Proposed  Rulemaking  section  of  the 
Federal  Register  on  September  3, 1985, 
and  invited  comments  for  a  30-day 
period  ending  on  October  3, 1985  (50  FR 
35573).  No  comments  were  received, 
however,  it  was  observed  that  the 
proposed  rule  contained  coordinates 
listed  as  longitude,  followed  by  latitude 
which  conventionally  should  be  stated 
as  latitude  followed  by  longitude,  The 
coordinates  were  correct  as  pubhshed 
and  accordingly  the  reversal  is  made  in 
this  final  rule. 

On  October  22. 1985,  the  Department 
of  the  Army  consolidated  the  danger 
zone  regulations  in  Part  204,  and  the 
restricted  area/prohibited  area 
regulations  in  Part  207  into  a  new  Part 
334.  Proposed  S  207.614a  is  renumbered 
to  be  §  334.921  in  accordance  with  the 
new  numbering  system. 

Note. — This  regulation  is  issued  with 
respect  to  a  military  function  of  the  Defense 
Department,  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291,  and 
accordingly,  the  provisions  of  Executive 
Order  12291  do  not  apply.  The  Department  of 
the  Army  certifies  that  this  regulation  would 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  entities  and  thus  does 
not  require  preparation  of  regulatory 
flexibility  analysis. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation,  Navigation  (Water), 
Water  transportation.  Waterways. 

Accordingly,  33  CFR  Part  334  is 
amended  as  follows: 

PART  334— NAVIGATION 
REGULATIONS 

1.  The  authority  for  Part  334  continues 
to  read  as  follows: 

Authority:  40  Stat.  266;  33  U.S.C  1. 

2.  Section  334.921  is  added  to  read  as 
follows: 

§  334.921    Pacific  Ocean  at  San  Clemente 
Island,  Cal.;  naval  restricted  area. 

(a)  The  area.  All  waters  between  the 
northern  and  southern  boundaries  of  the 
area  known  as  West  Cove  seaward 
approximately  four  miles. 

The  northern  boundary  is  defined  by 
the  coordinates: 

33"'00'52"  N.  118*3618'  W. 
32*59'30'  N.  118*37'30"  W. 
32'59'20'  N.  118*38'38'  W. 
The  southern  boundary  is  defined  by 
the  coordinates: 

33*00'40'  N.  118'35'27"  W. 
32*58'30"  N.  118'36'40'  W. 
32''57'45'  N.  118*38'38'  W. 

(b)  The  regulation.  (1)  The  use  of  this 
area  for  anchorage  is  prohibited  to  all 
craft  at  all  times. 
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(2)  The  regulatioi  s  in  this  section 
shall  be  enforced  b;  i  the  Commander, 
Naval  Base.  San  Difgo,  and  such 
agencies  as  he/she  bhall  designate. 

Dated:  November  2^.  1985. 
Approved: 
Robert  K.  Dawson. 

Acting  Assistant  Secretary  of  the  Army  (Civil 
Works). 

|FR  Doc  85-29189  Fil^  12-9-85:  8:45  am] 

BUMQ  COOE  S710-M-M 


DEPARTMENT  OF  rHE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  2740  UkJ  2910 
(Circuiar  Na  2573] 


)Lnd: 
Ancf 


Recreation  and  PuWic  Purposes  Act 
Conveyances;  Amendments 
Regulations 

agency:  Bureau  of  ^nd  Management, 

Interior. 

ACnoM:  Final  rulem  aking, 


summary:  The  Recr  eation  and  Public 
Purposes  Act,  as  an  ended,  provides  the 
major  avenue  throu:  ;h  which  public 
lands  are  transferred,  by  conveyance  or 
lease,  to  the  States  pr  their  political 
subdivisions  and  toponprofit 
corporations  and  associations.  The  Act 
provides  procedures  for  the  transfer  of 
public  lands  for  recaeational  and  public 
purpose  uses.  This  final  rulemaking 
makes  a  number  of  amendments  in  the 
existing  regulations jto  facilitate 
acquisitions  of  public  lands  by  States, 
State  instrumentalities  and  subdivisions, 
including  counties  apd  municipalities  for 
recreational  or  public  purpose  uses.  The 
Hnal  rulemaking  doM  not  affect  the 
procedures  as  they  lelate  to  nonprofit 
corporations  or  associations. 
EFFECTIVE  DATE:  Jaiiiary  9, 1986. 
ADDRESS:  Suggestions  or  inquiries 
should  be  sent  to:  Director  (320),  Bureau 
of  Land  Managemei^t.  1800  C  Street, 
NW..  Washington,  pC  20240. 
FOR  FURTHER  INFORliuTION  CONTACT: 

Robert  C.  Nauert,  (2^2)  343-8693;  or 
Robert  C.  Bruce,  (20i)  343-8735. 
SUPPLEMENTARY  IN^RMATION:  Proposed 
rulemaking  was  published  in  the  Federal 
Register  on  September  28, 1982  (47  FR 
42684).  with  a  60-daf  comment  period. 
Comments  were  received  from  ten 
different  sources,  si: ;  from  Federal 
agencies,  three  horn  States  and  one  from 
an  environmental  gr  >up. 

The  general  comments  on  the 
proposed  rulemakin;  [  expressed  the 
view  that  the  propos  ed  rulemaking 
would  make  a  numb  sr  of  improvements 
in  the  existing  reguh  tions  and  would 


facilitate  speedier  action  on  applications 
for  public  lands  for  recreational  and 
public  use  purposes  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.). 

The  majority  of  the  comments  on  the 
proposed  rulemaking  were  directed  at 
specific  provisions.  Those  sections  that 
received  comments  and  the  comments 
on  them  will  be  discussed  individually. 

The  new  deflnition  of  the  term  "public 
purpose"  set  out  in  the  proposed 
rulemaking  drew  numerous  comments. 
Most  ot  the  comments  objected  to  the 
inclusion  of  the  word  "morals"  in  the 
deHnition.  Most  of  the  comments 
expressed  the  view  that  the  inclusion  of 
the  word  "morals"  raised  the 
implication  that  the  Federal  Government 
intended  to  regulate  the  morals  of  the 
public.  The  word  was  included  in  the 
regulations,  not  for  the  purpose  of 
regulating  the  public's  morals,  but  to 
cover  such  public  purposes  as  use  of 
public  lands  for  police  and  public  safety 
facilities,  etc.  Because  the  word  is  not 
really  necessary  to  the  defmition  and 
the  uses  for  police  and  public  safety 
facilities  are  clarified  in  the  totally 
revised  term  "public  purposes"  in  the 
final  rulemaking,  the  word  "morals"  is 
no  longer  used. 

Several  comments  raised  the  point 
that  the  term  "conveyance"  appeared 
several  times  in  existing  regulations  and 
in  the  proposed  rulemaking  and  that  it 
was  used  in  a  way  that  made  its 
meaning  subject  to  some  confusion.  The 
comments  questioned  what  constituted 
a  conveyance.  Was  it  a  sale  or  was  it 
also  a  lease.  Another  comment  made  the 
point  that  transfers  for  recreation 
purposes  that  were  made  at  no 
monetary  consideration  were  not  sales 
but  were  some  other  form  of 
conveyance.  The  suggestions  made  in 
the  comments  were  given  careful 
consideration  and  the  final  rulemaking 
contains  a  new  definition  of  the  term 
"conveyance."  In  addition,  the  final 
rulemaking  deletes  from  the  proposed 
rulemaking  the  word  "sale"  and 
substitutes  for  it  the  word  conveyance 
for  clarification. 

Several  comments  expressed  the  view 
that  the  changes  in  the  policy  section 
made  by  the  proposed  rulemaking  were 
not  clear  as  to  the  types  of  uses  that 
were  not  permitted  by  the  Recreation 
and  Public  Purposes  Act  and  those  uses 
that  were  more  appropriately  authorized 
under  other  authorities.  The  paragraph 
of  the  policy  section  covering  uses  has 
been  rewritten  by  the  final  rulemaking 
to  clarify  the  types  of  uses  that  are  not 
permissible  under  the  Act.  This 
paragraph  in  the  final  rulemaking  also 
requires  that  uses  requiring  development 
of  the  public  lands  for  recreational  or 


public  purposes  will  require  the 
conveyee  to  commit  to  a  development 
plan  or  program  before  the  lease  or 
conveyance  is  granted. 

Other  comments  on  the  policy  section 
of  the  proposed  rulemaking  stated  that 
the  paragraph  regarding  the  disposal  of 
lands  acquired  in  an  exchange  under  the 
Recreation  and  Public  Purposes  Act  was 
not  clear  and  recommended  that  it  be 
clarified.  This  section  of  the  proposed 
rulemaking  was  designed  to  reiterate  the 
longstanding  policy  prohibition  against 
acquiring  non-Federal  lands  through  the 
exchange  process  for  the  purpose  of 
immediately  disposing  of  those  lands 
under  the  Act  or  any  other  disposal 
authority.  This  paragraph  has  been 
rewritten  in  the  final  rulemaking  to 
clarify  that  non-Federal  lands  will  not 
be  acquired  for  disposal  under  the 
authority  of  the  Act. 

One  comment  pointed  out  what  was 
perceived  as  an  inconsistency  between 
the  policy  prohibition  in  the  proposed 
rulemaking  against  the  conveyance  of 
Federally-ovraed  and  reserved  mineral 
interests  under  lands  conveyed  under 
the  Recreation  and  Public  Purposes  Act 
and  the  amendment  to  S  2741.6  made  by 
the  proposed  rulemaking  that  clarifies 
the  authority  to  lease  those  minerals. 
The  policy  prohibition  against 
conveyance  of  the  reserved  mineral 
interest  under  lands  conveyed  under  the 
Act  is  designed  to  avoid  the  possibility 
of  split  estate  situations  whereby  the 
mineral  estate  could  be  conveyed  to  the 
surface  owner  only  to  have  the  surface 
revert  to  the  United  States  because  of  a 
failure  of  the  owner  to  comply  with  the 
terms  and  conditions  of  the  conveyance 
document.  The  amendment  made  by  the 
proposed  rulemaking  to  S  2741.6  on 
mineral  leasing  would  reiterate  the 
policy  that  reserved  Federal  mineral 
interests  may  be  permitted  or  leased 
under  applicable  mineral  leasing 
authorities.  These  reserved  Federal 
mineral  interests  have  been  subject  to 
leasing  for  years  and  the  amendment 
was  intended  to  specify  the  various 
laws  that  are  involved.  Careful  review 
of  the  two  amendments  fails  to  reveal 
any  inconsistency  and  the  final 
rulemaking  retains  both  of  them. 

Several  of  the  comments  questioned 
the  need  for  inclusion  in  the  proposed 
rulemaking  of  the  preapplication 
consultation  provision  and  questioned 
its  enforceability.  The  section,  which 
has  been  retained  by  the  final 
rulemaking,  was  included  to  encourage 
potential  applicants  to  discuss  land 
acquisition  proposals  with  the  Bureau  of 
Land  Management  well  in  advance  of 
their  filing  of  an  application.  Early 
consultation  will  enable  applicants  and 
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the  Bureau  to  discuss  requirements, 
schedules  and  processing  procedures 
which  will  allow  both  parties  to  identify 
problem  areas,  procedural  constraints 
and  methods  to  expedite  action  on  the 
proposal.  While  preapplication 
consultation  is  optional  and  cannot  be 
required  of  an  applicant,  it  is 
recommended  in  order  to  save  time  and 
make  the  processing  of  the  proposal 
more  efflcient.  Inclusion  of  this  section 
simply  formalizes  preapplication 
consultation  procedures  that  have  been 
used  by  the  Bureau  for  the  past  few 
years  with  excellent  results,  not  only  in 
this  area  but  in  several  other  areas  of 
Bureau  activity. 

Several  comments  objected  to  the 
imposition  of  a  Hling  fee  by  the 
proposed  rulemaking  and  expressed  the 
view  that  if  a  filing  fee  is  to  be  imposed, 
a  fee  of  $100  is  excessive.  The  Bureau  of 
Land  Management  has  imposed  filing 
fees  for  a  myriad  of  applications  over 
the  years  with  the  amount  of  the  fees 
being  nominal  and  not  truly  reflective  of 
the  Bureau's  costs  of  processing  the 
applications.  Section  304  of  the  Federal 
Land  Policy  and  Management  Act  (43 
U.S.C.  1734)  authorizes  the  Secretary  of 
the  Interior  to  establish  reasonable  filing 
and  service  fees  with  respect  to  the 
applications  relating  to  the  public  lands. 
The  $100  filing  fee  represents  a 
minimum  fee  for  processing  applications 
under  the  Recreation  and  Public 
Purposes  Act  and  does  not  recover  the 
Bureau's  full  costs  for  the  processing  of 
the  applications.  The  fee  will  be 
imposed  for  all  applications  regardless 
of  the  purpose  of  the  application  (e.g., 
recreation,  pubic  purpose)  or  the  type  of 
applicant  (e.g.,  State  and  local 
governments,  nonprofit  associations, 
etc.).  The  final  rulemaking  adopts  the 
$100  filing  fee  of  the  proposed 
rulemaking  with  an  amendment  that 
fully  describes  the  types  of  applications 
that  will  require  the  fee.  The  change  was 
made  in  response  to  questions  raised  in 
the  coments. 

Several  comments  suggested  revision 
of  the  language  of  the  proposed 
rulemaking  concerning  the  notice  of 
realty  action.  One  comment  pointed  out 
-that  the  Recreation  and  Public  Purposes 
Act  contains  provisions  that  if  an 
application  is  not  filed  within  18  months 
of  the  lands  classification  (i.e.,  issuance 
of  the  notice),  the  lands  which  were  so 
classified  are  to  be  restored  to  the 
operation  of  the  applicable  public  land 
laws.  The  proposed  rulemaking 
specified  a  12-month  period  of 
segregation  from  the  effect  of  the  public 
land  laws.  The  final  rulemaking  follows 
the  language  of  the  Act  and  provides  for 
a  period  of  segregation  of  18  months. 


Several  comments  suggested  that  time 
could  be  saved  by  combining  the 
comment  periods  on  a  notice  of  realty 
action  with  that  for  a  land  use  plan  in 
those  instances  where  a  classification 
decision,  in  order  to  be  implemented, 
would  require  an  amendment  to  the 
Bureau  of  Land  Management's  land  use 
plan.  This  suggestion  has  been  adopted 
by  the  final  rulemaking. 

The  proposed  rulemaking  contained  a 
new  policy  directive  which  would 
permit  immediate  patents  for  using 
lands  for  sanitary  landfill  activities.  This 
policy  change  was  applauded  by  most  of 
the  comments.  However,  the  comments 
expressed  the  view  that  the  language  of 
the  proposed  rulemaking  was  confusing 
and  lacked  clarity.  After  careful  review 
of  the  provisions  of  the  proposed 
rulemaking,  this  section  has  been 
rewritten  in  the  final  rulemaking.  As  a 
result  of  the  fact  that  immediate  patents 
may  now  be  issued  for  lands  to  be  used 
for  sanitray  landfill  purposes,  the  lease 
with  option  to  purchase  alternative  that 
appeared  in  the  proposed  rulemaking  is 
no  longer  needed  and  has  been  removed 
by  the  final  rulemaking. 

Section  2742.1  of  the  proposed 
rulemaking  contained  a  specific  section 
regarding  conveyances  of  omitted  lands 
and  unsurveyed  islands  under  the 
provisions  of  section  211  of  the  Federal 
Land  Policy  and  Management  Act  (43 
U.S.C.  1721).  This  section  has  been 
deleted  by  the  final  rulemaking  because 
it  repeats  language  that  already  appears 
in  55  2740.0-3(b),  2740.0-7(c)  and 
2741.1(c)  of  the  existing  regulations. 

One  comment  questioned  why 
55  2912.4  through  2912.4-2  of  the 
existing  regulations  were  needed.  Those 
sections  contain  language  explaining  the 
requirements  and  procedures  for  leases 
when  the  proposed  use  of  the  lands 
under  lease  is  for  solid  waste  disposal. 
The  comment  is  well  taken  and  the 
sections  are  not  needed  and  the  final 
rulemaking  deletes  them.  They  are  not 
needed  because  5  2912.1-l(b)  authorizes 
the  authorized  officer  to  include  in  any 
lease  such  terms  and  conditions  as  are 
required  by  law  and  public  policy.  If  the 
proposed  use  imder  a  lease  is  for  solid 
waste  disposal  purposes,  the  authorized 
officer  would  include  a  reference  to 
applicable  law  and  regulations. 

Several  comments  were  received  on 
the  provisions  of  the  proposed 
rulemaking  that  would  permit  leasing  of 
lands  which  included  valid  mining 
claims.  The  major  concern  raised  by  the 
conunents  was  related  to  the 
significance  of  this  change  in  the 
longstanding  poHcy  of  the  Bureau  of 
Land  Management  with  regard  to 
challenging  the  validity  of  mining 


claims.  The  comments  also  expressed 
concern  about  the  possibility  of  conflicts 
arising  between  a  lessee  and  a  mining 
claimant  on  lands  leased  under  this 
provision,  as  well  as  concerns  about  the 
possibility  of  damage  claims  or  liability 
under  dual-use  situations.  The  issues 
raised  in  these  comments  have  been 
carefully  reviewed.  Our  review  led  to 
the  conclusion  that  some  of  the  concerns 
were  appropriate  and  that  the 
provisions  of  the  proposed  rulemaking, 
if  implemented  by  the  final  rulemaking, 
might  result  in  the  types  of  problems 
and  conflicts  noted  in  the  comments. 
Accordingly,  the  addition  of  a  new 
paragraph  (h)  to  5  2912.1-1  proposed  by 
the  proposed  rulemaking  has  been 
deleted  by  the  final  rulemaking.  The 
Bureau  will  continue  the  existing  policy 
regarding  leasing  of  mining  claims  that 
has  been  in  effect  for  years.  This  policy 
requires  that  public  lands  included  in  a 
mining  claim  upon  which  a  validity 
determination  has  not  been  made  may 
not  be  leased  or  conveyed  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act.  To  further  reiterate  and 
clarify  this  policy,  the  final  rulemaking 
adds  a  new  paragraph  to  the  general 
policy  section  (2740.0-6)  describing  the 
policy.  The  policy  statement  makes  it 
clear  that  the  Bureau  will  not  spend  any 
of  its  funds  to  undertake  a  validity 
determination  for  the  sole  purpose  of 
conveying  property  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act.  If  an  applicant  for  those  lands 
wishes  to  expend  funds  to  undertake  a 
vaUdity  contest  of  a  mining  claim,  they 
may  make  a  request  for  such  action  of 
the  authorized  officer  and  such  contest 
may  proceed  if  the  authorized  officer 
deems  it  appropriate  after  considering 
all  of  the  issues.  The  applicant  will  be 
responsible  for  the  full  expense  of  any 
contest  proceedings.  >^ 

The  principal  authors  of  this  final 
rulemaking  are  Keith  Corrigall  and  John 
Mezes,  Division  of  Lands,  Bureau  of 
Land  Management,  assisted  by  the  staff 
of  the  Office  of  Legislation  and 
Regulatory  Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
act  (5  U.S.C.  601  et  seq.). 

The  changes  made  by  the  final 
rulemaking  will  expedite  the  processing 
of  applications  for  disposal  of  public 
lands  under  the  Recreation  and  Public 
Purposes  Act  to  governmental  and 
nonprofit  entities,  both  large  and  small. 
The  effect  of  the  changes  will  be 
beneficial  to  all  participants  in  the 
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program,  but  will 
decrease  the  overbll 


not  increase  or 
benefits  of  the 


program. 

The  informatioi  collection 
requirements  coni  ained  in  this  final 
rulemaking  have  been  cleared  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507  anq  assigned  clearance 
numbers  1004-000(9  and  1004-0012. 

List  of  Subjects 

43  CFR  Part  2740 

Intergovemmen  al  relations,  Public 
lands — sales,  Recfeation. 

43  CFR  Part  2910 

Airports,  Alaski  ,  Mines.  Public  lands. 
Recreation  areas.  jUVaste  treatment  and 
disposal. 

Under  the  authctity  of  the  Act  of  June 
14. 1926.  as  amended  (43  U.S.C.  869  et 
seq.)  (commonly  known  as  the 
Recreation  and  Piilic  Purposes  Act), 
sections  211  and  3 10  of  the  Federal  Land 
Policy  and  Managi  jment  Act  of  1976  (43 
U.S.C.  1721. 1740)  ind  the  Independent 
Offices  Appropria  ion  Act  of  1952  (31 
U.S.C.  9701).  Part  J  740  of  Group  2700 
and  Part  2910  of  G  -oup  2900,  Subchapter 
B.  Chapter  II  of  Til  le  43  of  the  Code  of 
Federal  Regulatioi  s  are  amended  as  set 
out  below. 

Dated:  November  I  ^  1985. 
|.  Steven  Giiles. 
Deputy  Assistant  Set  rvtary  of  the  Interior. 

PART  2740— RECftEATION  AND 
PUBLIC  PURPOSES  ACT— {AMENDED] 

1.  Part  2740  is  an  ended  by  adding  an 
authority  citation  tp  read: 


Autliority:  The  Red'eation 
Purposes  Act.  as  ameiided 
seq):  the  Federal 
Management  Act  of 
seq.):  the  Independent 
Act  of  1952  (31  U.S.C 


:  L.ar|d 


and  Public 
(43  U.S.C.  869  et 
Policy  and 

(43  U.S.C.  1701  et 
Offices  Appropriation 
9701). 


1976 


Subpart  2740-[AI  lENDED] 


111! 


2.  Subpart  2740 

A.  Removing  the 
its  entirety; 

B.  Amending  section 
adding  new  paragr  iph 
read: 


amended  by: 
authority  citation  in 


2740.0-5  by 
s  (d]  and  (e)  to 


S274ao-S    D«flnitklw. 
*        *        •        *   I     • 

(d)  "Public  purpcte"  means  for  the 
purpose  of  providing  facilities  or 
services  for  the  bei  efit  of  the  public  in 
connection  with,  biit  not  limited  ta 
public  health,  safetir  or  welfare.  Use  of 
lands  or  facilities  f(  ir  habitation, 
cultivation,  trade  o '  manufacturing  is 
permissible  only  w  len  necessary  for 


and  integral  to.  i.e.,  and  essential  part  of, 
the  public  purpose. 

(e)  "Conveyance"  means  a  transfer  of 
legal  title.  Leases  issued  pursuant  to 
subpart  2912  of  this  title  are  not 
conveyances. 

C.  Section  2740.0-6  is  amended  by 
adding  new  paragraphs  (c).  (d).  (e)  and 
(f)  to  read: 

§274ao-6    Policy. 

*        ♦        *        «        • 

(c)  Where  lands  are  conveyed  under 
the  act  with  a  reservation  of  the  mineral 
estate  to  the  United  States,  the  Bureau 
of  Land  Management  shall  not  thereafter 
convey  that  mineral  estate  to  the  surface 
owner  under  the  provisions  of  section 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1978  (43  U.S.C. 
1719). 

(d)  Lease  or  conveyance  of  lands  for 
purposes  other  than  recreational  or 
public  purposes  is  not  authorized  by  the 
act.  Uses  which  can  be  more 
appropriately  authorized  under  other 
existing  authorities  shall  not  be 
authorized  under  the  act.  Approval  of 
leases  or  conveyances  under  the  act 
shall  not  be  made  unless  the  public 
lands  shall  be  used  for  an  established  or 
definitely  proposed  project.  A 
commitment  by  lesseefs)  or  conveyee(s) 
to  a  plan  of  physical  development, 
management  and  use  of  the  lands  shall 
be  required  before  a  lease  or 
conveyance  is  approved.  Use  of  public 
lands  for  nonrecreational  or  nonpublic 
purposes,  whether  by  lease  or 
conveyance,  may  be  applied  for  under 
sections  203  and  302  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1713. 1732)  or  other  applicable 
authorities. 

(e)  The  Biueau  of  Land  Management 
shall  not  exercise  the  exchange 
authority  of  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1716)  for  the  purpose  of 
acquiring  lands  for  later  conveyance 
under  the  act. 

(f|  The  Bureau  of  Land  Management 
shall  not  use  Federal  funds  to  undertake 
determinations  of  the  validity  of  mining 
claims  on  public  lands  for  the  sole 
purpose  of  clearing  title  so  that  the 
lands  may  be  leased  or  conveyed  under 
the  act. 

Subpart  2741— (Amended) 

3.  Subpart  2741  is  amended  by: 

A.  Removing  the  authority  citation  in 
its  entirety; 

B.  Redesignating  9§  2741.3  through 
2741.8  as  552741.4  through  2741.9, 
respectively; 

C.  Adding  a  new  5  2741.3  to  read: 


52741.3    PrMppNcatlon  consuttatkMi. 

(a)  Potential  applicants  should  contact 
the  appropriate  District  O^ice  of  the 
Bureau  of  Land  Management  well  in 
advance  of  the  anticipated  submission 
of  an  application.  Early  consultation  is 
needed  to  familiarize  a  potential 
applicant  with  management 
responsibilities  and  terms  and 
conditions  which  may  be  required  in  a 
lease  or  patent. 

(b)  Any  information  furnished  by  the 
applicant  in  connection  with 
preapplication  activity  or  use,  which  he/ 
she  requests  not  be  disclosed,  shall  be 
protected  to  the  extent  consistent  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552). 

(C)  Dependent  upon  the  magnitude 
and/or  public  interest  associated  with 
the  proposed  use,  various  investigations, 
studies,  analyses,  public  meetings  and 
negotiations  may  be  required  of  the 
applicant  prior  to  the  submission  of  the 
application.  Where  a  determination  is 
made  that  studies  and  analyses  are 
required,  the  authorized  officer  shall 
inform  the  potential  applicant  of  these 
requirements. 

■  (d)  The  potential  applicant  may  be 
permitted  to  go  upon  the  public  lands  to 
perform  casual  acts  related  to  data 
collection  necessary  for  development  of 
an  acceptable  plan  of  development  as 
required  in  5  2741.4(b)  of  this  title.  These 
casual  acts  include,  but  are  not  limited 
to: 

(1)  vehicle  use  on  existing  roads; 

(2)  sampling; 

(3)  surveys  required  for  siting  of 
structures  or  other  improvements;  and 

(4)  other  activities  which  do  not 
unduly  disturb  siuface  resources.  If, 
however,  the  authorized  officer 
determines  that  appreciable  impacts  to 
siuface  resources  may  occur,  he/she 
may  require  the  potential  applicant  to 
obtain  a  land  use  authorization  permit 
with  appropriate  terms  and  conditions   . 
under  the  provision  of  Part  2920  of  this 
title. 

D.  Amending  the  redesignated 
5  2741.4  by  adding  a  new  paragraph  (c) 
to  read: 

52741.4    Applications. 


(c)  Each  application  shall  be 
accompanied  by  a  nonrefundable  filing 
fee  of  $100.  The  filing  fee  shall  be 
required  for  new  applications  as  well  as 
for  applications  for  change  of  use  or 
transfer  of  title  filed  under  5  2741.6  of 
this  title. 

E.  Amending  the  redesignated  5  2741.5 
by: 
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1.  Amending  paragraph  (f)  by 
removing  all  after  the  first  sentence 
thereof;  and 

2.  Revising  paragraphs  (h)  and  (i)  to 
read: 

§  2741.S    Guidelines  for  conveyances  and 
ieases  under  the  act 

•        *        *        *        ♦       •♦     - 

(h)(1)  A  notice  of  realty  action  which 
shall  serve  as  suitable  or  unsuitable  for 
conveyance  or  lease  under  the  act  shall 
be  issued,  published  and  sent  to  parties 
of  interest  by  the  authorized  officer  not 
less  than  60  days  prior  to  the  proposed 
effective  date  of  the  classification 
action.  Notices  specifying  public  lands 
classified  as  suitable  shall  include:  the 
use  proposed;  whether  the  lands  are  to 
be  conveyed  or  leased;  and  the  terms, 
covenants,  conditions  and  reservations 
which  shall  be  included  in  the 
conveyance  or  lease  document.  The 
notice  shall  provide  at  least  45  days 
from  the  date  of  issuance  for  submission 
of  public  comments. 

(2)  If  the  notice  of  realty  action  states 
that  the  lands  are  classified  as  suitable 
for  conveyance  or  lease  under  the  act,  it 
shall  segregate  the  public  lands 
described  in  the  notice  from 
appropriation  under  any  other  public 
land  law,  including  locations  under  the 
mining  laws,  except  as  provided  in  the 
notice  or  any  amendments  or  revisions 
to  the  notice.  If,  after  18  months 
following  the  issuance  of  the  notice,  an 
application  has  not  been  filed  for  the 
purpose  for  which  the  public  lands  have 
been  classified,  the  segregative  effect  of 
the  classification  shall  automatically 
expire  and  the  public  lands  classified  in 
the  notice  shall  return  to  their  former 
status  without  further  action  by  the 
authorized  officer. 

(3)  The  notice  of  realty  action  shall  be 
published  once  in  the  Federal  Register 
and  once  a  week  for  3  weeks  thereafter 
in  a  newspaper  of  general  circulation  in 
the  vicinity  of  the  public  lands  covered 
by  the  notice. 

(4)  The  notice  published  under 

§  1610.5-5  of  this  title,  if  designated  in 
the  notice,  shall  serve  as  the  notice  of 
realty  action  required  by  this  section 
and  shall  segregate  the  public  lands  as 
stated  in  the  notice.  Any  such  notice 
given  under  §  1610.5-5  of  this  title  shall 
be  published  and  distributed  under  the 
provisions  of  this  section. 

(i)  The  authorized  officer  may  effect  a 
conveyance  for  a  sanitary  landfill  on 
public  lands  if  the  ultimate  use  of  the 
public  lands  after  completion  of  landfill 
activities  shall  be  for  a  recreational  or 
public  purpose. 
***** 

F.  Amending  the  redesignated  §  2741.6 
by  amending  paragraph  (a)  thereof  by 


removing  the  citation  "5  2741.3"  and 
replacing  it  with  the  citation  "5  2741.4". 
by  amending  paragraph  (b)  thereof  by 
removing  the  citation  "5  2741.6(a)"  and 
replacing  it  with  the  citation 
"5  2741.7(a)"  and  amending  paragraph 
(c)  thereof  by  removing  the  citation 
"5  2741.7"  and  replacing  it  with  the 
citation  "§  2741.8". 

G.  Amending  the  redesignated 
S  2741.7  by  adding  to  paragraph  (d)  a 
sentence  to  read  "Where  such  reserved 
minerals  are  subject  to  disposition  under 
the  provisions  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  and 
supplemented  (30  U.S.C.  181  et  seq.),  the 
Materials  Act  of  July  31, 1947,  as 
amended  (30  U.S.C.  601  et  seq.)  and  the 
Geothermal  Steam  Act  of  1970  (30  U.S.C. 
1001  et  seq.),  the  regulations  contained 
in  Subchapter  C  of  this  title  shall  be 
utilized." 

Subpart  2742— {Amended] 

4.  Subpart  2742  is  amended  by: 

A.  Removing  the  authority  citation  in 
its  entirety; 

B.  Redesignating  §§  2742.1  through 
2742.4  as  §§  2742.2  through  2742.5. 
respectively; 

C.  Adding  a  new  S  2742.1  to  read: 

S  2742.1    Lands  subject  to  disposition. 

Omitted  lands  and  unsurveyed  islands 
may  be  conveyed  to  States  and  their 
local  political  subdivisions  under  the 
provisions  of  section  211  of  the  Federal 
Land  Policy  and  Management  Act  (43 
U.S.C.  1721). 


PART  2910-LEASES 

Subpart  2912— [Amended] 

5.  Subpart  2912  is  amended  by: 
A.  Continuing  the  authority  citation  to 
read: 

Authority:  Sees.  211  and  310,  the  Federal 
Land  Policy  and  Management  Act  of  1976  (43 
IJ.S.C.  1721  and  1740). 


§§  2912.4, 2912.4-1  and  2912.4-2 
[Removed] 

B.  Removing  §§  2912.4,  2912.4-1  and 
2912.4-2  in  their  entirety. 
[FR  Doc.  S&-29292  Filed  12-9-65;  8:45  am] 

BILLING  CODE  4310-«4-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  ParU  701, 702,  715, 728, 731, 
732,  737,  750, 752, 753,  and 
Appendices 

(AIDAR  Notice  •5-12] 

Miscellaneous  Changes  to  the  AID 
Acquisition  Regulation 

agency:  Agency  for  International 
Development,  IDCA. 

action:  Final  rule. 

summary:  The  AID  Acquisition 
Regulation  is  being  amended  to  reflect 
new  office  titles  required  by  a 
reorganization,  and  to  make  minor 
editorial  revisions  and  corrections. 

EFFECTIVE  DATE:  December  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

M/SER/PPE,  Mr.  James  M.  Kelly, 
telephone  (703)  235-9855. 

SUPPLEMENTARY  INFORMATION:  We  have 
determined  that  the  changes  being  made 
by  this  Notice  are  not  significant  or 
major  changes  as  defined  by  FAR 
1.301(b),  or  FAR  1.501,  or  E.0. 12291. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  Notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  48  CFR  Parts  701,  702, 
715,  728.  731.  732.  737,  750,  752.  753.  and 
Appendices 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  7  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citations  in  Parts  701, 
702.  715,  728,  731,  732,  737,  750,  752,  753. 
and  the  Appendices  to  Chapter  7  are 
unchanged  and  continue  to  read  as 
follows: 

Authority:  Sec.  621.  Pub.  L  67-195,  75  Stat. 
445  (22  U.S.C.  2381).  as  amended:  E.0. 12163. 
Sept.  29. 1979.  44  FR  56673.  3  CFR  1979  Comp.. 
p.  435. 

PART  701— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Subpart  701.3 — Agency  for 
International  Development  Acquisition 
Regulation 

701.376-1    [Amended] 

2.  Section  701.376-1,  Responsibility,  is 
amended  by  revising  the  first  sentence 
to  read  as  follows:  "Responsibility  for 
the  development  and  maintenance  of  the 
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AIDAR  is  assignep  to  the  Procurement 
Executive." 

,  701.37S-4    [Ainen<»d] 

3.  Section  701.3!  '6-4,  Implementation 
within  AID  contnjcting  activities,  is 
amended  by  remcjdng  the  reference  to 
"the  Director,  Office  of  Contract 
Management.",  replacing  it  with  a 
reference  to  "the  planning,  Policy  and 
Evaluation  Staff  (if/SER/PPE)." 

Subpart  701.4— qtviations  From  the 
FAR  or  AIOAR 

701.470    [Aiiwnd*^] 

4.  Section  701.4:(0.  Procedure,  is 
amended  as  follow 

a.  The  initial  re^rence  to  "the  Office 
of  Contract  Manaiement,  Support 
Division."  appearjig  in  paragraph  [a)(2) 
is  removed  and  replaced  by  a  reference 
to  "the  Planning,  Policy  and  Evaluation 
Staff  of  the  Associate  Assistant  to  the 
Administrator  for  Management,  M/SER/ 
PPE,  hereinafter  referred  to  as  'PPE*." 

b.  The  remaining  references  to 
"Support  Divisionf,  and  to  "Office  of 
Contract  Manageqient,  Support 
Division"  appearisg  in  paragraphs  (a)(2), 
(b)(2).  (b)(3){i).  (e).  and  (f)(1).  are 
removed  and  replaced  by  references  to 

"pre". 


PART  702— DEHI 
AND  TERMS 


mONS  OF  WORDS 


Sut>part  702.170-  Definitions 


702.170-3    U 


II 


5.  In  section  702il70-3,  Contracting 
activities,  paragraph  (a)  is  amended  by 
removing  (and  noti  replacing)  the 
reference  to  "Offide  of  Commodity 
Management",  an|by  removing  the 
references  to  the  'lOffice  of  Contract 
Management".  Th^  references  to  the 
"Office  of  Contract  Management"  are 
replaced  by  references  to  the  "Office  of 
Acquisition  and  A  isistance 
Management" 

6.  Section  702.1^10,  Head  of  the 
contracting  activil  y,  is  amended  by 
revising  paragrapl  (a)  as  follows: 


cf 


702.170-10    HMd 
scUvily. 

(a)  Am/Washii^ti 


Okactor.  OMca  of 
AoquiMion  and 


Directof.  Office  ol 
Managenient 


tlM  contracting 
on. 


Limilalion 


Nofw. 


Use  o(  aniaN  purctiase  procs- 
dura*  (S2S.0OO)  tor  tennces 
and  (uppiea.  Untorated  au- 
twfily  trttan  ordanng  againci 
GSA  or  o«iar  aaiabMwd  U.Sl 
GovemmenI    ordenng    agree- 


Poailiorf 

UntaUon 

Director.  Offioa  o(  Fonaign 

Contracts  tor  disaster  relief  pur- 

Osaalar Asaalanca. 

poses  during  the  flrst  72  hours 

Of  a  disaster  m  a  totat  amount 

not  to  exceed  $500,000  (AlO 

Handbook  8.  ChM«  S)-  Rou- 

lino  ofraN  purchoM  oulhonty 

(S2S/X)0|. 

Director,  Office  o( 

Use  of  small  purchase  proce- 

intemalional Trainino. 

dures  up  to  $10,000  Unliniiled 

lor  procuring  pailiclpanl  train- 

ing based  on  published  cata- 

log prlcee,  uaing  M/SER/AAM 

Each  of  these  Office  Directors  will  issue 
warrants  to  qualified  individuals  to 
actually  exercise  the  authority. 


PART  715— CONTRACTiNG  BY 
NEGOTiATION 

Subpart  715.5— Unsoiicited  Proposals 

715.504    (Amsnded] 

7.  In  section  715.504,  Advance 
guidance,  paragraph  (a)  is  amended  by 
removing  the  reference  to  "PRE/SDB/ 
SB",  replacing  it  with  a  reference  to 
"OSDBU/MRC". 

715.506    [Amended] 

8.  Section  715.506,  Agency  procedures 
and  point  of  contact,  is  amended  by 
removing  the  reference  to  "PRE/SDB/ 
SB",  replacing  it  with  a  reference  to 
"OSDBU/MRC". 

PART  720— BONDS  AND  INSURANCE 

Subpart  728.1— Bonds 

728.105-1    [Amended] 

9.  In  section  728.105-1,  Advance 
payment  bonds,  paragraph  (b)  is 
amended  by  removing  the  reference  "the 
Insurance  Advisor,  Office  of  Contract 
Management.",  replacing  it  with  a 
reference  to  "the  Planning,  Policy  and 
Evaluation  Staff  (M/SER/PPE)." 

Subpart  728.3— Insurance 

728J02    [Amended] 

10.  Section  728.302,  Notice  of 
cancellation  or  change,  is  amended  by 
removing  the  reference  to  "the  Insurance 
Advisor,  Office  of  Contract 
Management.",  replacing  it  with  a 
reference  to  "the  Planning.  Policy  and 
Evaluation  Staff  (M/SER/PPE)." 

PART  731— CONTRACT  COST 
PRINCIPL£S  AND  PROCEDURES 

Subpart  731.1— ApplicabHity 

731.109    [Amended] 

11.  Section  731.109.  Advance 
agreements,  is  amended  by  removing 
the  reference  to  "Overhead  and  Special 
Cost  Branch,  Office  of  Contract 


Management.",  replacing  it  with  a 
reference  to  "Overhead  and  Special 
Cost  and  Contract  Close-Out  Branch, 
Office  of  Acquisition  and  Assistance 
Management." 

Subpart  731.2— Contracto  With 
Commercial  Organizations 

731.205-«   [Amended] 

12.  Section  731.205-6,  Compensation  . 
for  personal  services,  is  amended  as 
follows: 

a.  Paragraph  (a)(3)  is  amended  by 
adding  the  following  parenthetical 
phrase  immediately  after  the  paragraph 
title,  "Overseas  Recruitment  Incentive": 

"(The  term  'employee',  as  used  in  this 
paragraph,  means  an  employee  who  is  a 
U.S.  citizen  or  resident  alien.)" 

b.  Paragraph  (b)(2)  is  amended  by 
removing  the  reference  "Support 
Division,  Office  of  Contract 
Management."  appearing  at  the  end  of 
the  paragraph,  replacing  it  with  a 
reference  to  "Acquisition  Support 
Division,  Office  of  Acquisition  and 
Assistance  Management." 

Subpart  731.3— Contracts  With 
Educational  Institutions 

731.371    [Amended] 

13.  Section  731.371,  Compensation  for 
personal  services,  is  amended  as 
follows: 

a.  Paragraph  (a)  is  amended  by 
removing  the  reference  "Support 
Division,  Office  of  Contract 
Managment."  appearing  at  the  end  of 
the  paragraph,  replacing  it  with  a 
reference  to  "Acquisition  Support 
Division,  Office  of  Acquisition  and 
Assistance  Management." 

b.  Paragraph  (c).  Overseas 
Recruitment  Incentive,  is  amended  by 
adding  the  following  parenthetical 
phrase  immediately  after  the  title  of 
paragraph  (c): 

"(The  term  'employee',  as  used  in  this 
paragraph,  means  an  employee  who  is  a 
U.S.  citizen  or  resident  alien.)" 

Subpart  731.7— Contracts  With 
Nonprofit  Organizations 

731.770    [Amended] 

14.  Section  731.770,  OMB  Circular  A- 
122,  Cost  Principles  for  Nonprofit 
Organizations:  AID  implementation,  is 
amended  by  removing  the  references  to 
"The  Director,  Office  of  Contract 
Management"  and  "The  Overhead  and 
Special  Cost  Branch,  Office  of  Contract 
Management  (OSC).",  appearing  in 
paragraph  (a),  replacing  them 
respectively  with  references  to  "The 
Director,  Office  of  Acquisition  and 
Assistance  Management"  and  'The 
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Overhead  and  Special  Cost  and 
Contract  Close-Out  Branch,  OfFice  of 
Acquisition  and  Assistance 
Management  {OCC} ." 

731.772    (Amended) 

15.  In  §  731.772,  Compensation  for 
personal  services;  paragraph  (c). 
Overseas  Recruitment  Incentive,  is 
amended  by  adding  the  following 
parenthetical  phrase  immediately  after 
the  title  of  paragraph  (c): 

"(The  term  'employee',  as  used  in  this 
paragraph,  means  an  employee  who  is  a 
U.S.  citizen  or  resident  alien.)" 

PART  732— CONTRACT  FINANCING 

Subpart  732.4— Advance  Payments 

732.406-70-2    (Amendedl 

16.  In  section  732.406-70-2, 
Circumstances  for  use  of  an  LOC, 
paragraph  (a)(1)  is  amended  by 
removing  the  reference  to  "Chapter 
15C",  replacing  it  with  a  reference  to 
"Chapter  15E".  Paragraph  (a)(3}  is 
amended  by  chaning  the  first  word  from 
"To"  to  The". 

PART  737— SERVICE  CONTRACTING 

Subpart  737^— Services  of  Experts 
and  Consultants 

737.270    (Amended] 

17.  In  section  737.270,  Contracting  for 
tonsulting  services,  paragraph  (c)(2)  is 
amended  by  removing  the  parenthetical 
phrase  at  the  end  of  the  second 
sentence,  replacing  it  with  the  following: 
"(located  in  the  Bureau  for  Program  and 
Policy  Coordination,  Center  for 
Development  Information  and 
Evaluation,  Development  Information 
Division— PPC/CDIE/DI)". 

PART  750— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Subpart  750.70— Ratification  of 
Unauthorized  Contract  Awards 

750.7000    (Amendedl 

18.  In  section  750.7000,  Ratification  of 
unauthorized  contract  awards, 
paragraph  (b)  is  amended  by  removing 
the  reference  to  "the  Director,  Office  of 
Contract  Management",  replacing  it  with 
a  reference  to  "the  Procedure 
Executive". 

Subpart  750.71— Extraordinary 
Contractual  Action  To  Protect  Foreign 
Policy  Interests  of  the  United  States 

750.7109-1,  750.7110-1. 750.7110-2  and 
750.7110-3    (Amended] 

19.  Sections  750.7109-1,  Filing 
requests;  750.711O-1,  Investigation; 


750.7110-2,  Intro-agency  coordination; 
and  750.7116-3,  Submission  of  cases  to 
the  approving  authority,  are  amended 
by  removing  the  reference  each  contains 
to  "Office  of  Contract  Management,", 
replacing  it  with  a  reference  to 
"Planning,  Policy  and  Evaluation  Staff 
(M/SER/PPE)". 

PART  752— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  752.70— Texts  of  AID  Contract 
Clauses 

752.7002    [AmefMled] 

20.  In  section  752.7002,  Travel  and 
transportation,  paragraph  (d).  Alternate 
73,  The  contract  clause  titled  "Travel 
Expenses  and  Transportation  and 
Storage  Expenses"  is  amended  by: 

a.  Changing  the  date  of  the  clause 
from  "(Aug.  1984)"  to  "(Nov.  1985)": 

b.  Amending  paragraph  (n),  Storage  of 
household  effects,  of  the  clJause  to 
remove  the  reference  to  "paragraph(a). 
above",  replacing  it  with  a  reference  to 
"paragraph  (1),  above";  and 

c.  Amending  paragraph  (oKi)  of  the 
clause  to  remove  the  reference  to  "the 
Transportation  Support  Division,  OfRce 
of  Commodity  Management",  r^acing 
it  with  a  reference  to  "the 
Transportation  Division,  Office  of 
Acquisition  and  Assistance 
Management". 

75Z7004    (Amemlcdl 

21.  In  section  752.7004.  Source  and 
nationality  requirements,  the  contract 
clause  titled  "Source  and  Nationality 
Requirements  for  Procurement  of  Goods 
and  Services"  is  amended  by: 

a.  Changing  the  date  of  the  clause 
from  "(Nov.  1984) '  to  "(Nov.  1985)"; 

b.  Amending  subparagraph  (b)(2)  of 
the  clause  to  remove  the  reference  to 
"the  AID  Transportation  Support 
Division,  Office  of  Commodity 
Management.  .  ."  replacing  it  with  a 
reference  to  "the  Transportation 
Division,  Office  of  Acquisition  and 
Assistance  Management";  and 

c.  Amending  subparagraph  (b)(5)  of 
the  clause  to  remove  the  reference  to 
"Seventeen  Street"  as  the  street  address 
of  the  Maritime  Administration, 
replacing  it  with  a  reference  to  "Seventh 
Street". 

PART  703— FORMS 

Subpart  753.1— General 

753.107    [Amended] 

22.  Section  753.107,  Obtaining  fonns. 
is  amended  by  removing  the  reference  to 
"SER/MO/PUM",  replacing  it  with  a 
reference  to  "SER/MO/PM/D". 


APPENDICES  TO  CHAPTER  7 

Appendix  B— Notice  to  Cost- 
Reinbursement  Type  Contractors  of 
Changes  in  Applicable  Standanfized 
Government  RegulalioiM 

23.  Paragraph  5,  Duties  and 
Responsibilities,  of  Appendix  B,  is 
amended  as  foUows: 

a.  Paragraph  5(a)(1)  is  amended  by 
removing  the  reference  to  "the  Office  of 
Contract  Management,  Supjjort  Division 
(Attention:  SER/CM/SD/SS,  Statistical 
Section)",  replacing  it  with  a  reference 
to  "the  Office  of  Acquisition  and 
Assistance  Management  Acquisition 
Support  Division,  Support  Services 
Branch  (SER/AAM/ A/SUP)"; 

b.  Paragraph  5(b)  is  amended  by 
changing  the  paragraph  title  from 
"Statistical  section,  SER/CM/SD/SS"  to 
"SER/AAM/A/SUP'; 

c.  Paragraphs  5(b)(1)  and  5(b)(2)  are 
amended  by  removing  the  references  to 
"SER/MO/PUM"  and  replacing  them 
with  references  to  "SER/MO/PM/D"; 

d.  Paragraph  5(c)  is  amended  by 
removing  the  references  to  ~SER/MO/ 
PUM"  and  "SER/CM/SD/SS",  replacing 
them  respectively  with  references  to 
•SER/MO/PM/D"  and  "SER/AAM/ A/ 
SUP";  and 

e.  Paragraph  5(c)(2)  and  5(c)(3)  are 
amended  by  removing  the  reference  to 
"SER/CM/SD/SS".  replacing  them  with 
references  to  "SER/AAM/A/SUF". 

Appendix  C — Logistic  Support  Overseas 
to  AID-Direct  Contractors 

24.  Paragraph  2(bH3)  of  Appendix  C  is 
amended  by  removing  the  reference  to 
"SER/CM",  appearing  in  the  last 
sentence,  replacing  it  with  a  reference  to 

"SER/AAM". 

Appendix  F — Use  of  Collaborative 
Assistance  Method  for  AID  Direct 
Contracts  for  Technical  Assistance 

25.  Paragraph  4(d)(3)(iii)  of  Appendix 
F  is  amended  by  removing  the  reference 
to  "CM/SOD/OSC",  replacing  it  with  a 
reference  to  "AAM/A/OCC". 

Appendix  G — Approval  and  Reporting 
Procedures  for  Conbractor  Salaries 

26.  Appendix  G  is  amended  as 
follows: 

a.  Paragraph  1(c)  is  amended  by 
removing  the  reference  to  "SER/CM/ 
SD/SS",  replacing  it  with  a  reference  to 
"SER/AAM/A/SUP"; 

b.  Paragraph  2(a)  is  amended  by 
removing  the  parenthetical  reference 
"(See  AIDPR  Appendix  A.)"  appearing 
at  the  end  of  paragraph  2(a),  replacing  it 
with  "(See  AIDAR  Appendix  A.)"; 

c.  Paragraph  3  is  amended  by 
removing  the  references  to  "SER/CM" 
appearing  in  the  paragraph  title  and  the 
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second  sentence  c  f  the  paragraph 


replacing  them  wi 


AAM".  and  by  rer  loving  the  reference  to 


"SER/CM/SD/SS* 
reference  to  "SER, 
d.  Paragraph  4  ii ; 


h  references  to  "SER/ 


replacing  it  with  a 
AAM/A/SUP";  and 
amended  by 


removing  the  refer  ence  to  "the  Office  of 
Contract  Manager  lent.",  replacing  it 
with  a  reference  t<  "the  Office  of 
Acquisition  and  A  isistance 
Management." 

Appendix  H — Res  ranse  to  Audit 
Recommendations 

27.  Appendix  H  s  amended  as 
follows: 

a.  References  to  "SER/CM", 
appearing  in  paraj  raphs  2,  6  and  7(a), 
and  in  subparagra  )h8  5(b),  5(b)(4)(b), 
5(b)(1)(c).  5(b)(2)(a),  5(b)(2)(b). 
5{b)(2)(c)(iii).  and  I  i(b)(4)(a).  are 
removed  and  replj  ced  with  references 
to  "SER/AAM": 

b.  References  to  "CM/SD/SS". 
appearing  in  subp<  ragraphs  5(b)(1)(b). 
5(b)(l)(c)»5{b)(l)(d  I.  5(b)(2)(a).  5(b)(2)(b). 
5(b)(2)(c)(iii),  and  i  (b)(4)(a),  and  in 
paragraph  6,  are  it  moved  and  replaced 
with  references  to 

c.  Paragaraph  5( 
removing  the  reference  to  "FM/PAD." 
replacing  it  with  a 
PAFD.". 

Dated:  Novemt)er  $.  1985. 
fohii  F.  Owens, 
AID  Procurement  Exicutive. 
|FR  Doc.  85-29061  Fil  »d  12-9-85;  8:45  am| 
BIUJMQ  COOE  «11«.«1-M 


AAM/A/SUP";  and 
))(3)  is  amended  by 


■eference  to  "FM/ 


DEPARTMENT  OF 

Fish  and  Wildlife  !  lervice 


50CFRPart17 

Endangered  and 
and  Plants;  Deterriiination 
Ttireatened  Status  i 
for  ttie  Desert  Da(  e 


agency:  Fish  and  ^Vildlife  Service. 

Interior. 

ACnON:  Final  rule. 


THE  INTERIOR 


1  hreatened  Wildlife 
of 
and  Critical  Hal>itat 


summary:  The  Sen  nee  determines 
threatened  status  £  nd  critical  habitat  for 
the  desert  dace  (£/  michthys  ocros),  and 
issues  a  special  rule  to  allow  take  in 
accordance  with  stlate  law.  Known  only 
from  an  area  of  thermal  springs  and 
immediate  outflow!  creeks  in  Humboldt 
County,  Nevada,  the  species  survives  in 
about  eight  of  morj  than  20  springs  in 
six  square  miles  ofjthe  area  known  as 
Soldier  Meadows.  This  action  is  being 


taken  because  hab 


eliminated  much  fc  rmer  habitat  and  the 
existing  population  is  potentially 
threatened  by  additional  habitat 
alteration.  This  fini  il  rule  would 


tat  alterations  have 


implement  the  protection  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended 

DATE:  The  effective  date  of  this  rule  is 
January  9, 1986. 

ADDRESSES:  The  complete  Hie  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Suite  1692,  Lloyd  500  Building, 
500  NE.  Multnomah  Street.  Portland. 
Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White,  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  desert  dace  [Erenrichthys  acros) 
is  endemic  to  a  series  of  thermal  spring 
habitats  in  the  Soldier  Meadows  area  of 
Humboldt  County,  Nevada,  where  it  was 
discovered  in  1939  and  described  11 
years  later  by  Carl  Hubbs  and  R.R. 
Miller  (1948).  This  species  is  the  only 
member  of  the  genus  Eremicthys.  The 
species  has  apparently  survived  in  the 
Soldier  Meadows  area  for  at  least  tens 
of  thousands  of  years.  The  species  and 
genus  is  characterized  by  the  presence 
of  prominent  homy  sheaths  on  the  jaws. 
No  other  cyprinid  possesses  such  a 
remarkable  feeding  adaptation.  The 
species  is  notable  for  its  high 
temperature  tolerance.  Desert  dace 
typically  occur  in  water  67*  to  97  *F.  but 
have  been  observed  in  water  as  hot  as 
100.4T  (Nyquist  1963).  Water 
temperature  appears  to  be  a  major 
factor  controlling  the  distribution  of 
desert  dace  within  a  spring  system. 
When  temperature  at  a  springhead 
exceeds  100°F.  desert  dace  are  restricted 
to  the  somewhat  cooler  outflow 
downstream  from  the  springs. 

Most  of  the  thermal  springs  and  their 
outflow  creeks  inhabited  by  the  desert 
dace  occur  on  private  lands.  The  local 
landowner  has  modified  much  of  the 
species'  habitat  by  diverting  water  away 
from  natural  channels  into  manmade 
ditches.  The  diversion  of  outflow  water 
away  from  natural  channels  is 
especially  detrimental  in  spring  systems 
were  the  headpool  temperature  exceeds 
lOO'F  and  the  species  can  only  occupy 
the  outflow  creeks. 

Two  reservoirs  exist  in  the  Soldier 
Meadows  area  approximately  three 
miles  from  springs  and  outflows 
inhabited  by  desert  dace.  Channel 
catfish  (Ictalurus  punctatus]  and 
smallmouth  bass  [Micropterus 
dolomieui]  have  been  introduced  into 
oneof  the  reservoirs.  If  these  exotics  are 
introduced  into  nearby  habitats 


occupied  by  the  desert  dace,  they  would 
probably  compete  with  and  prey  on  the 
desert  dace.  Exotic  species  may  also 
introduce  disease  or  parasites  to  which 
the  native  species  have  not  been 
previously  exposed. 

The  Soldier  Meadows  area  has  been 
designated  a  Known  Geothermal 
Resource  Area.  Geothermal  exploration 
occurred  in  the  area  several  years  ago 
but  was  later  abandoned.  If  geothermal 
exploration  and  development  are 
resumed,  these  activities  could  impact 
the  desert  dace  by  interfering  with  the 
aquifers  that  supply  water  to  thermal 
springs  in  the  area. 

The  desert  dace  was  included  in  the 
Service's  Notice  of  Review  of  Vertebrate 
Wildlife  published  December  30, 1982 
(47  FR  58454).  In  a  petition-dated  April  4, 
1983,  and  received  April  12, 1983,  the 
Desert  Fishes  Council  requested  that  the 
desert  dace  be  added  to  the  List  of 
Endangered  and  Threatened  Wildlife,    t 
An  administrative  finding  that  the 
petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted  was 
made  May  9. 1983,  and  reported  in  the 
Federal  Register  on  June  14, 1983  (48  FR 
27273).  Publication  of  the  proposed  rule 
on  May  29, 1984  (49  FR  22355),  signified 
that  the  requested  action  was 
warranted,  and  constituted  a  required 
finding  in  accordance  with  section 
4(b)(3)(B](ii)  of  the  Act  as  amended  in 
1982. 

Summary  of  Comments  and 
Recommendations 

In  the  May  29, 1984,  proposed  rule  (49 
FR  22355)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  development  of 
a  final  rule.  Appropriate  State  agencies, 
county  governments,  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  was  published  in  the  following 
newspapers:  Fallon  Eagle-Standard 
(June  26. 1984);  Elko  Daily  Free  Press 
(June  26. 1984);  Las  Vegas  Review 
Journal  (June  27, 1984);  and  Nevada. 
State  Journal  (June  26, 1984).  In  addition, 
a  public  hearing,  requested  by  Mr.  James 
A.  Callahan  on  behalf  of  Mr.  Ken  Earp, 
owner  of  the  Soldier  Meadows  Ranch, 
was  held  in  Winnemucca,  Nevada,  on 
October  10, 1984.  The  hearing 
announcement  was  published  on 
September  20, 1984  (49  FR  36886),  and 
the  comment  period  extended  until 
October  22, 1984. 

Nine  letters  of  comment  were 
received.  Comments  were  received  from 
both  the  Nevada  State  Office  and 
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Winnemucca  District  Office  of  the 
Bureau  of  Land  Management,  Nevada 
State  Office  of  Community  Services, 
Nevada  Department  of  Minerals, 
Nevada  Department  of  Wildlife,  Nevada 
Division  of  State  Parks,  Nevada 
Department  of  Agriculture,  Nevada 
Division  of  Environmental  Protection, 
and  Mr.  James  A.  Callahan,  attorney. 
Three  letters  supported  the  proposed 
rule,  one  opposed  the  rule,  four 
contained  additional  information,  and 
one  was  a  non-substantive  conunent. 

The  Nevada  State  Office  of  the 
Bureau  of  Land  Management  pointed  out 
that  although  only  a  small  portion  of 
dace  habitat  occurs  on  public  land,  a 
habitat  management  plan  has  been 
completed,  a  dace  transplant  to  two 
springs  is  planned,  and  a  total  of  307.22 
acres  of  public  land  in  Soldier  Meadows 
has  been  designated  both  an  Area  of 
Critical  Environmental  Concern  and  a 
Research  Natural  Area.  The 
Winnemucca  District  Office  supported 
the  proposed  listing  and  expressed  the 
view  that  the  listing  was  consistent  with 
District  efforts  to  protect  the  dace  and 
its  habitat 

The  Nevada  Division  of  State  Parks 
also  supported  the  proposal  and 
emphasized  this  support  by  stating  that 
the  area  designated  as  critical  habitat  is 
listed  in  the  Nevada  Natural  Heritage 
ProgranL  This  program  identifies 
representative  areas  of  the  State's 
natural  heritage,  including  plants, 
animals,  and  geological  formations,  as 
well  as  scenic  and  scientific  areas,  in  an 
effort  toward  preserving  those  areas 
listed. 

The  Nevada  Division  of 
Environmental  Protection  had  no 
objections  to  the  proposed  actions  and 
stated  that  the  proposal  would  have  no 
apparent  adverse  impacts  on  Division 
programs. 

The  State  Department  of  Minerals 
commented  that  the  Soldier  Meadows 
area  has  been  designated  as  a  Known 
Geothermal  Resource  Area  and 
geothermal  exploration  had  occurred  in 
the  area.  This  agency  further  stated  that 
this  geothermal  resource  appears  to  be 
of  low  temperature  character  useful  for 
domestic  or  commercial  purposes  rather 
than  power  generation,  but  future 
exploration  programs  may  delineate  a 
greater  potential  for  development  The 
Department  recommended  that 
consideration  toward  future  resource 
development  be  evaluated  before  a  final 
recommendation  is  made  on  the 
proposed  rule.  The  Service  replies  that 
the  1982  amendments  to  the  Act  require 
that  determinations  to  list  species  as 
threatened  or  endangered  be  based 
solely  on  the  best  scientific  and 
commercial  information  available  for 


the  species.  Economic  impacts  are  not 
allowed  to  be  considered  in  making  a 
listing  determination.  The  Act  specifies, 
however,  that  the  economic  impact  of 
designating  a  particular  area  as  critical 
habitat  must  be  considered.  The  Service 
accordingly  has  prepared  an  economic 
analysis  of  the  areas  determined  in  this 
rule  to  be  critical  habitat.  This  analysis 
did  not  bring  forth  economic  or  other 
impacts  to  warrant  consideration  of 
revising  the  critical  habitat  designation. 

The  Nevada  Department  of 
Agriculture  opposed  the  proposed  rule 
on  the  basis  that  listing  the  desert  dace 
as  threatened  would  inhibit  agricultural 
production  at  Soldier  Meadows  Ranch. 
The  Service  responds  that  the 
Endangered  Species  Act  of  1973,  as 
amended,  only  precludes  Federal 
agencies  from  authorizing,  funding,  or 
carrying  out  activities  that  are  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  adversely  modify  its 
critical  habitat.  Unless  a  proposed 
private  action  requires  such  Federal 
approval  or  funding,  it  would  not  be 
precluded  by  section  7  of  the  Act 
However,  the  taking  prohibitions  in 
section  9  could  apply  to  private  actions 
that  result  in  the  taking  of  a  threatened 
species. 

The  Nevada  Department  of  Wildlife 
supported  the  proposed  rule  If  did 
express  concern  regarding  the  critical 
habitat  designation  since  the  species 
occurs  primarily  on  private  lands  and 
the  designation  will  provide  very  limited 
protection.  The  Department  further 
suggested  easement  purchase  or 
restricted  development  agreements  with 
private  landowners  as  a  means  of 
protecting  the  species.  The  Service 
agrees  that  designation  of  critical 
habitat  on  private  lands  affords  UtUe 
protection  for  the  species  unless  Federal 
approval  or  funding  is  required  for  the 
action  that  occurs  on  private  land. 
However,  critical  habitat  designations 
can  accompany  the  listing  of  species 
under  the  Act  to  serve  as  official 
notification  to  Federal  agencies  that 
their  responsibilities  under  section  7  of 
the  Act  are  applicable  in  a  certain  area. 

The  public  hearing  held  on  October 
10, 1984,  was  attended  by  four 
individuals  with  only  James  A. 
Callahan,  representing  the  owner  of  the 
Soldier  Meadows  Ranch,  presenting  a 
formal  statement.  No  additional  written 
comments  were  received  following  the 
public  hearings. 

Mr.  Callahan  was  concerned  that  the 
proposed  rule  would  adversely  impact 
water  rights  and  livestock  grazing  on 
private  lands.  The  Service  responds  that 
the  Endangered  Species  Act  of  1973,  as 
amended,  only  precludes  Federal 
agencies  ftom  authorizing,  funding,  or 


carrying  out  activities  that  are  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  adversely  modify  its 
critical  habitat.  Unless  a  proposed 
action  requires  snch  Federal  approval  or 
funding,  it  would  not  be  precluded  by 
section  7  of  the  Act. 

Mr.  Callahan  also  questioned  whether 
the  Act  allows  for  condemnation  of 
private  land.  The  Service  responds  that 
it  prefers  not  to  employ  these  powers 
while  alternative  means  exist  for 
preserving  this  fish  and  its  habitat 

Additional  concern  was  expressed  by 
Mr.  Callahan  that  desert  dace  would  be 
transplanted  to  other  water  areas  in 
Soldier  Meadows.  Service  policy  is  to 
not  transplant  a  species  outside  its 
historic  range  unless  there  are  no  other 
means  of  preserving  the  species.  If 
waters  within  the  historic  range  are  not 
presently  supporting  dace  populations, 
but  are  found  to  be  suitable  habitat  the 
Service  would  support  transplants  to 
these  waters. 

Mr.  Callahan  also  asked  if  there  are 
areas  other  than  Soldier  Meadows 
where  desert  dace  are  present.  The 
Service  has  reviewed  and  concurs  with 
scientific  literature  accepted  by 
ichthyologists  and  other  scientists,  as 
correctly  identifying  the  desert  dace  as  a 
unique  species  endemic  to  a  limited 
number  of  habitats  within  Soldier 
Meadows,  Humboldt  County,  Nevada. 
No  scientific  information  has  ever  been 
presented  to  the  contrary. 

Mr.  Callahan  further  questioned 
whether  the  Soldier  Meadow  Desert 
Dace  Habitat  Management  Plan 
developed  by  the  Bureau  of  Land 
Management  was  in  concert  with 
present  Fish  and  Wildlife  Service  plans 
to  recover  the  species.  The  Service 
replies  that  the  draft  Habitat 
Management  Plan  was  reviewed  by  Fish 
and  Wildlife  Service  biologists  and 
written  comments  provided  to  the 
Bureau  of  Land  Management  on  January 
25, 1983.  Specific  plans  to  implement 
portions  of  the  Habitat  Management 
Plan  were  also  reviewed  and 
commented  on  July  10, 1984.  In  both 
instances,  the  Service  agreed  with  these 
plans. 

The  possibility  that  springs  and 
riparian  areas  inhabited  by  dace  would 
be  fenced  to  exclude  livestock  was  a 
concern  of  Mr.  Callahan.  The  Service 
position  presently  is  that  Uvestock  use 
in  the  area  is  not  currently  a  threat  to 
the  continued  existence  of  the  species, 
but  if  livestock  were  to  adversely  impact 
the  habitat  of  the  species,  control  of 
livestock  should  be  able  to  be 
accomplished  in  a  manner  that  would 
allow  continued  livestock  access  to 
water  in  the  immediate  area. 
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Summary  of  Factijra  Affecting  the 
Species 

After  a  thoroug]  review  and 
consideration  of  a  1  information 
available,  the  Sen  ice  has  determined 
that  the  desert  dace  should  be  classiRed 
as  a  threatened  sp  ecies.  Procedures 
found  at  section  4ia)(l)  of  the 
Endangered  Specif  Act  (16  U.S.C.  1531 
et  seq.]  and  regulajtions  promulgated  to 
implement  the  listing  provisions  of  the 
Act  (50  CFR  Part  424)  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the! five  factors  described 
in  section  4(a)(1).  "^hese  factors  and 
their  application  t*  the  desert  dace 
(Eremichthys  acroB)  are  as  follows: 

A.  The  present  ir  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  ornmge.  The  desert  dace 
is  endemic  to  warm  springs  and  their 
outflow  creeks  in  ne  Soldier  Meadows 
area  of  Humboldt  County,  Nevada. 
Approximately  eiAt  warn  springs  with 
water  temperatur^  as  high  as  100.4*  F 
are  occupied  by  th^  species.  Many  of  the 
springs'  outflow  cijeeks  have  been 
diverted  from  theij  natural  channels  into 
manmade  ditches,  the  diversions  are  for 
agricultural  activities,  such  as  irrigation 
and  providing  water  for  cattle  on  the 
Soldier  Meadows  ^anch.  These 
diversions  have  reduced  habitat 
available  to  the  de^eri  dace.  Diversion 
of  spring  outflows  is  especially  serious 
in  tiiose  spring  systems  where  the  water 
in  the  spring  headpool  is  too  hot  to  be 
tolerated  by  the  ddsert  dace.  In  these 
systems  the  species  exists  only  in  the 
natural  outflow.  Tl  le  manmade  ditches 
do  not  provide  suil  able  habitat  for  the 
species. 

B.  Overutilizatio  n  for  commercial, 
recreational,  scien  ific,  or  educational 
purposes.  Not  appl  cable  to  this  species. 

C.  Disease  orprt  dation.  There  is  no 
evidence  that  either  disease  or 
predation  has  contributed  to  the 
threatened  status  qf  this  species.    * 
Disease  and  preda  ion  could  both  result 
from  the  introducti  )n  of  species  not 
native  to  this  area  see  Factor  "E" 
below). 

D.  The  inadequa  :y  of  existing 
regulatory  mechan  'sms.  At  this  time  the 
only  regulation  applicable  to  the  desert 
dace  is  a  requirement  for  a  State 
scientific  coUectinj  permit  for  taking  the 
species.  There  are  lo  laws  or 
regulations  to  prot«  ct  the  habitat  of  the 
desert  dace. 

E.  Other  natural  7r  manmade  factors 
affecting  its  contini  led  existence. 
Reservoirs  have  recently  been 
constructed  on  the  north  and  south  end 
of  the  Soldier  Meadows  area.  Channel 
catfish  and  smallmputh  bass  have  been 
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introduced  into  the  southern  reservoir.  If 
these  exotics  should  enter  habitat 
occupied  by  the  desert  dace  they  could 
further  reduce  dace  numbers.  The 
presence  of  exotic  fishes  is  usually 
detrimental  to  native  fishes  in  the 
western  United  States  due  to 
competition  and  predation  (Deacon  et 
al.  1964),  as  well  as  the  introduction  of 
exotic  parasites  and  disease  (Wilson  et 
al.  1966).  Much  of  the  critical  habitat  is 
included  in  the  Soldier  Meadows  Known 
Geothermal  Resource  Area.  Although  no 
exploration  or  drilling  is  currently 
occurring  in  the  Soldier  Meadows  area, 
the  resumption  of  such  activity  could 
result  in  interference  with  the  thermal 
aquifers  that  supply  water  to  springs  in 
the  area. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  desert  dace 
as  a  threatened  species,  with  critical 
habitat.  This  listing  is  appropriate 
because  of  past  disturbance  to  habitats 
that  has  resulted  in  populations 
remaining  at  relatively  low  levels  that 
may  be  adversely  impacted  by  future 
ground  water  depletion,  geothermal 
activities,  agricultural  development,  and 
introduction  of  exotics.  An  explanation 
of  the  critical  habitat  designation  is 
presented  in  the  "Critical  Habitat" 
section  of  this  rule. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3  of  the  Act  means:  (i)  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  featiu-es  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time  it 
is  listed,  upon  a  determination  that  such 
areas  are  essential  for  the  conservation 
of  the  species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the 
desert  dace  to  include  all  thermal 
springs  and  their  outflows  located 
within  determinable  section  and 
fractional  section  boundaries  in  the 
Soldier  Meadows  area  of  Humboldt 
County,  Nevada.  The  designated  aquatic 
habitat  within  these  boundaries  is 


somewhat  evanescent,  shifting  in 
response  to  seasonal  and  other  climatic 
factors.  The  area  enclosed  by  the 
determinable  boundary  is 
approximately  four  miles  long  and 
varies  from  one  to  two  and  two-thirds 
miles  wide.  Mud  Meadow  Creek  is  near 
its  eastern  edge.  The  southern  edge  is 
approximately  one  mile  north  of  Fly 
Creek. 

Listing  regulations  of  the  Service.  50 
CFR  424.12(b),  state  that  when 
considering  the  designation  of  critical 
habitat,  the  Service  shall  focus  on  the 
biological  or  physical  constituent 
elements  within  the  defined  area  that 
are  essential  to  the  conservation  of  the 
species.  Known  primary  constituent 
elements  are  to  be  listed  with  the 
critical  habitat  description. 

With  respect  to  the  desert  dace,  the 
thermal  springs  and  their  outflows 
proposed  as  critical  habitat  satisfy  all 
known  criteria  for  ecological, 
behavioral,  and  physiological 
requirements  of  the  species.  The 
quantity  and  quality  of  water  in  the 
pools  and  outflow  streams  inhabited  by 
this  fish  are  the  most  important  factors 
in  its  conservation.  A  range  of  favored 
temperatures  between  about  70*  and 
102*F  restricts  the  fish  to  areas  of  the 
streams  near  the  headwater  pools,  but 
these  areas  expand  in  summer,  when 
pool  temperatures  are  too  high  to  be 
tolerated,  and  contract  in  winter,  when 
temperatures  in  the  lower  streams  drop 
below  the  favored  range.  These 
specialized  requirements  are  met  only  in 
limited  but  seasonally  variable  portions 
of  this  one  thermal  spring  area.  Breeding 
and  the  growth  of  young  desert  dace  are 
likewise  confined  to  certain  parts  of  the 
area.  The  species  is  native  to  these 
springs  and  outflows  and  is  found 
nowhere  else. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation.  Such 
activities  are  identified  for  the  desert 
dace  as  follows. 

In  the  past,  water  diversions  from 
spring  outflow  creeks  have  modified  or 
eliminated  much  suitable  habitat  for  this 
species.  Additional  modification  of 
springs  or  their  outflow  creeks  without 
regard  for  the  species  could  further 
adversely  affect  the  species  and  its 
critical  habitat.  In  addition,  the 
manipulation  of  water  flows  and  surface 
disturbance  associated  with  ranching, 
and  geothermal  energy  exploration  or 
development,  could  adversely  modify 
remaining  habitat  of  the  desert  dace. 
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It  should  be  emphasized  that  critical 
habitat  designations  only  affect 
activities  of  Federal  agencies  through 
section  7  of  the  Act.  Federal  actions  that 
could  possibly  be  affected  by  this  rule 
include  actions  of  the  Bureau  of  Land 
Management  associated  with  aquatic 
habitat  modification,  grazing,  and 
leasing  of  lands  for  geothermal 
exploration  and/or  development.  Such 
activities  could  result  in  adverse 
modiHcation  of  desert  dace  habitat. 
Section  7  consultation  is  designed, 
however,  to  explore  alternatives  or 
modifications  to  proposed  activities  that 
could  avoid  jeopardizing  the  continued 
existence  of  listed  species  or  adversely 
modifying  their  critical  habitat.  The 
consultation  process  could  possibly 
provide  recommendations  for  measures 
which,  if  adopted,  would  ensure 
compliance  with  section  7(a)(2)  of  the 
Act. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  has 
considered  the  critical  habitat 
designation  in  light  of  relevant 
information  obtained  through  the 
comment  process  and  concludes  that  no 
adjustment  of  the  critical  habitat 
boundaries  is  warranted.  Based  on  the 
Bureau  of  Land  Management's  existing 
Habitat  Management  Plan,  the  absence 
of  any  active  or  planned  geothermal  or 
oil  and  gas  leases  within  or  adjacent  to 
the  proposed  critical  habitat,  the 
insigniRcant  potential  impacts  to 
grazing,  and  the  unquantifiable  benefits 
that  may  result  from  the  critical  habitat 
designation,  it  is  not  expected  that 
significant  economic  impacts  will  result 
from  the  designation  of  critical  habitat 
on  Federal  lands.  In  addition,  there  is  no 
known  involvement  of  Federal  funds  or 
permits  for  private  lands  within  the 
proposed  critical  habitat  area. 
Therefore,  no  significant  impact  is 
expected  as  a  result  of  this  critical 
habitat  designation. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 


Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  48  FR  29990,  June  29. 1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  With 
respect  to  the  desert  dace,  this  provision 
may  affect  the  Bureau  of  Land 
Management  in  the  administration  of  its 
portion  of  the  critical  habitat  area. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  generally  apply  to  all 
threatened  wildlife.  These  prohibitions, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take,  import  or  export,  ship  in 
interstate  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  had  been 
taken  illegally.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  General 
regulations  governing  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances  are  set  out  at  50 
CFR  17.32 

The  above  discussion  generally 
applies  to  threatened  species  of  fish  and 
wildlife.  However,  the  Secretary  has 
discretion  under  section  4(d)  of  the  Act 
to  issue  special  regulations  for  a 
threatened  species  that  are  necessary 
and  advisable  for  its  conservation.  The 
desert  dace  is  threatened  primarily  by 
habitat  disturbance  or  alteration,  not  by 
intentional,  direct  taking  of  the  species 
or  by  commercialization. 

Given  this  fact,  and  the  fact  that  the 
State  currently  regulates  direct  taking  of 
the  species  through  the  requirement  of 
State  collecting  permits,  the  Service  has 
concluded  that  the  State's  collection 


permit  system  is  more  than  adequate  to 
protect  the  species  from  excessive 
taking,  so  long  as  such  take  is  limited  to: 
educational  purposes,  scientific 
purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Endangered  Species  Act.  A  separate 
Federal  permit  system  is  not  required  to 
address  the  current  threats  to  the 
species.  Therefore,  the  special  rule 
allows  take  to  occur  for  the  above- 
stated  purposes  without  the  need  for  a 
Federal  permit  if  a  State  collection 
permit  is  obtained  and  all  other  State 
wildlife  conservation  laws  and 
regulations  are  satisfied.  It  should  be 
recognized  that  any  activities  involving 
the  taking  of  this  species  not  otherwise 
enumerated  in  the  special  rule  are 
prohibited. 

Without  this  special  rule,  all  of  the 
prohibitions  of  50  CFR  17.31  would 
apply.  This  special  rule  would  allow  for 
more  efficient  management  of  the 
species,  and  thus  would  enhance  the 
conservation  of  the  species.  For  these 
reasons,  the  Service  concludes  that  this 
regulatory  action  is  necessary  and 
advisable  for  the  conservation  of  the 
desert  dace. 

The  final  rule  brings  sections  5  and  6 
of  the  Endangered  Species  Act  into 
effect  with  respect  to  the  desert  dace. 
Section  5  authorizes  the  acquisition  of 
lands  or  interests  therein  for  the  purpose 
of  conserving  endangered  and 
threatened  species.  Pursuant  to  section 
6,  the  Fish  and  Wildlife  Service  would 
be  able  to  grant  available  funds  to  the 
State  of  Nevada  for  management  actions 
aiding  the  protection  and  recovery  of 
this  species. 

Listing  the  desert  dace  as  threatened 
would  provide  for  development  of  a 
recovery  plan  for  this  fish.  Such  a  plan 
would  draw  together  the  State  and 
Federal  agencies  having  responsibility 
for  conservation  of  the  dace.  The  plan 
would  establish  an  administrative 
framework,  sanctioned  by  the  Act.  for 
agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  estimate  the  cost 
of  the  various  tasks  necessary  to 
accomplish  them.  It  would  assign 
appropriate  functions  to  each  agency 
and  a  time  frame  within  which  to 
accomplish  them. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Ser\'ice  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  authority 
of  the  National  Environmental  Policy 
Act  of  1969,  need  not  be  prepared  in 
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connection  with  regulations  adopted 
pursuant  to  sectioiJ4(a)  of  the 
Endangered  Specif  Act  of  1973,  as 
amended.  A  notice  {outlining  the 
Service's  reasons  fit  this  determination 
was  published  in  tlie  Fedoral  Register  on 
October  25. 1983  (4f  FR  49244). 


Regulatory  Flexibil 
Order  12291 


jty  Act  and  Executive 


The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 


constitute  a  major 
Executive  Order  1. 
this  designation 
significant  econo: 
substantial  numb 


Action  under 

and  certifies  that 
not  have  a 
effect  on  a 
I  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
US.C  601  et  seq.).  JThis  rule  contains  no 
information  collection  or  recordkeeping 
requirements  as  dehned  by  the 
Paperwork  Reduction  Act  of  1980. 

Based  on  BLM's  Oianagement  of  its 
portion  of  critical  habitat,  no  significant 
economic  impacts  are  expected  to  result 
from  the  designation  of  critical  habitat 
on  Federal  land.  In  addition,  there  is  no 
known  involvement  of  Federal  funds  or 
permits  for  the  privite  land  included  as 
critical  habitat.  An]|  conservation  efforts 
by  private  landowners  would  be 
voluntary.  Therefor ;.  no  significant 


economic  or  other  impacts  are  expected 
to  result  from  the  critical  habitat 
designation  on  private  land.  These 
determinations  are  based  on  a 
Determination  of  Effects  that  is 
available  from  the  Regional  Director, 
U.S.  Fish  and  Wildlife  Service.  Suite 
1692,^  Lloyd  500  Building.  500  NE. 
Multnomah  Street.  Portland,  Oregon 
97232. 
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list  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304. 96  Stat.  1411  (16  U.S.C.  1531  et  seq.]. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Fishes."  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§17.11    Endangered  and  ttweatened 
wUdHfe. 


(h) 


SysciM 


CocmoH  fwn0 


HisloaCMnas 


populainn  iwtiere 
lor 


Status 


WtMd  listed 


CMIcal 
habitat 


Special 
rulas 


Oace.  desert. 


Bmnichthys  9Cros.. 


USA  (NV) 


EnCra.. 


S1» 


t795<e» 


17.44(m) 


3.  Add  the  foUow^g  as  special  rules 
to  50  CFR  17.44: 

$17.44    Special  raleei-fWies. 


(m)  Desert  Dace  (,  'Eremichlhys  acros). 

(1)  No  person  sha  1  take  the  species, 
except  in  accordande  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations  in  the  following 
instances:  For  educational  purposes, 
scieatific  purposes,  the  enhancement  of 
propa^tion  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purpot  es  consistent  with 
the  AcL 

(2)  Any  violation  i  >f  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  resbect  to  the  taking  of 
this  species  will  als^  be  a  violation  of 
the  Endangered  Speties  AcL 

(3)  No  person  shall  possess,  sell, 
deliver,  carry.  transpfvL  ship,  import,  or 
exporL  by  any  meax »  whatsoever,  any 
such  species  taken  i  i  violation  of 


applicable  State  fish  and  wildlife 
conservation  laws  or  regulations. 

(4)  It  is  unlawfiil  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (1) 
through  (3)  above. 
***** 

4.  Amend  50  CFR  17.g5(e)  by  adding 
critical  habitat  of  the  desert  dace  as 
follows:  (The  position  of  this  entry  uinler 
S  17.95(e)  will  follow  the  same  sequence 
as  the  species  occurs  in  S  17.11). 

S17.»S   Cmtcal  habitat— fish  and  wMMe. 

(e)  *  •  • 
***** 

DeMrt  Dace  "(EraniiGbtbys  acros)" 

Nevada.  Humboldt  County.  Thermal 
springs  and  their  otitfiows  pltts  surrounding 
r^rian  areas  for  a  distance  of  SO  feet  from 
these  springs  and  outflows  in  T40N.  R2SE. 
SWH  Sectioa  5,  NWV«NWV«  Section  8.  WH 
Sectioa  18»  W^^WV*  Section  19:  T40N.  R24E. 


BEST  COPY  AVAILABLE 


Section  23,  NMiSEV«  and  SViNEy4  Section  24. 
SEV4  Section  25.  N^  Section  25.  and  NV^ 
Section  26. 
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Primary  constituent  elements  of  the  habitat 
are  considsred  to  be  quantity,  and  thennal 
and  chemical  quality  of  water  in  headpeois 
and  spring  outflow  streams;  presence  of  a 
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stable,  natural  substrate  supporting  food 
plants  for  the  fish;  and  length  of  outflow 
streams:  adequate  for  seasonal  movements  in 
response  to  changes  of  water  temperature. 
*         •         *         ♦         » 

Dated:.October  8, 1985. 
P.  Daniel  Smith. 

ActingDeputy  Assistant  Secretary  for  Fish 

and  Wildlife  and  Parks. 

|FR  Doc.  85-29237  Filed  12-9-85;  8:45  am) 

BIUING  CODE  4310-S$-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 
(Docket  No.  41155-5175] 

Pacific  Coast  Groundfish  Fishery; 
Closure  and  Request  for  Comments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  closure  and  request 
for  comments. 

summary:  NMFS  issues  this  notice 
closing  the  sablefish  fishery  off  the 
coasts  of  Washington,  Oregon,  and 
California,  and  seeks  public  comment  on 
this  action.  The  Director,  Northwest 
Region,  NMFS.  has  determined  in 
consultation  with  the  State  fishery 
management  agencies  of  Washington, 
Oregon,  and  California  that  the  1985 
fishery  quota  of  13,600  metric  tons  for 
sablensh  was  reached  on  November  22. 
1985.  This  action  will  promote 
conservation  and  orderly  management 
of  the  sablefish  resource. 
EFFECTIVE  DATE:  This  notice  is  effective 
from  0001  hours  Pacific  Standard  Time 
(p.s.t.),  December  6, 1985.  until  2400 
hours  p.s.t..  December  31. 1985. 
Comments  will  be  accepted  until 
December  21, 1985. 
ADDRESSES:  Holland  A.  Schmitten, 
Director,  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way  NE.  BIN  C15700.  Seattle.  WA 
98115.  or  E.C.  Fullerton.  Director, 
Southwest  Region.  National  Marine 
Fisheries  Service,  300  South  Ferry  Street. 
Terminal  Island.  CA  90731.  The 
aggregate  data  upon  which  this 
determination  is  based  are  available  for 


public  inspection  at  the  office  of  the 
Director.  Northwest  Region,  during 
business  hours  until  the  end  of  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.A.  Schmitten.  206-526-6150.  or  E.C. 
Fullerton,  213-548-2575. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  at  S  663.21(b)  require  the 
Secretary  of  Commerce  (Secretary)  to 
prohibit  retention  or  landing  of  a  species 
when  the  numerical  optimum  yield  (OY) 
for  that  species  is  reached.  The  1985  OY 
for  sablefish  is  13,600  metric  tons  (mt). 
Based  on  the  best  available  information, 
and  after  consultation  with  the 
Washington  Department  of  Fisheries, 
the  Oregon  Department  of  Fish  and 
Wildlife,  and  the  California  Department 
of  Fish  and  Game,  the  Regional  Director 
determined  that  this  quota  was  reached 
on  November  22. 1985. 

Until  November,  landings  of  sablefish 
seemed  to  be  at  rates  that  would  almost 
reach  but  not  exceed  the  13.600-mt  OY 
by  the  end  of  the  year.  The  only 
regulation  in  effect  was  a  5.000-pound 
trip  limit  on  sablefish  smaller  than  22 
inches  (total  length).  However,  in  mid- 
November  unreported  catches  were 
discovered  which  pushed  landings 
above  90  percent  of  OY.  The  regulations 
state  at  §  663.27(b)(3)  that  when  90 
percent  of  OY  is  reached,  the  remaining 
10  percent  will  be  split  equally,  5 
percent  for  trawl  gear  and  5  percent  for 
fixed  gear,  and  a  trip  Hmit  will  be 
imposed  on  trawl  landings  equal  to  the 
average  percentage  of  sablefish  in  trawl 
landings  that  contained  that  species  in 
1985.  As  a  result,  a  trip  limit  of  13 
percent  sablefish  was  placed  on  trawl 
landings  on  November  25, 1985  (50  FR 
49048,  November  29, 1985). 

Data  available  the  last  week  in 
November  indicate  that  the  13,600-mt 
OY  for  sablefish  was  reached  on 
November  22,  requiring  prohibition  of 
furiher  landings  of  sableHsh  until 
January  1, 1986.  This  prohibition  applies 
to  all  gear  types,  whether  or  not  the  5 
percent  quota  has  been  reached  for 
fixed  or  trawl  gear.  This  action 
supersedes  the  current  trip  limits  for 
trawl-caught  sablefish  and  for  sablefish 
smaller  than  22  inches,  and  is  automatic 


and  non-discretionary  under  the 
regulations  at  §  663.21(b).  Accordingly, 
the  Secretary  has  determined  that  the 
OY  quota  has  been  reached,  and 
retaining  or  landing  sablefish  caught  o^ 
Washington,  Oregon,  or  California  must 
be  prohibited  on  December  6, 1985,  the 
earliest  possible  date  of  implementation. 
The  three  states  also  will  prohibit 
landings  of  sablefish  at  this  time. 

Secretarial  Action 

No  sablefish  caught  seaward  of 
Washington.  Oregon,  or  California  may 
be  taken  and  retained  or  landed  from 
0001  hours  p.s.t.,  December  6, 1985,  until 
2400  hours  p.s.t.,  December  31, 1985. 

Classification 

The  determination  to  prohibit  further 
retention  or  landings  of  sablefish  is 
based  on  the  most  recent  data  available. 
This  action  is  taken  under  the  authority 
of  Part  663  and  is  in  compliance  with 
Executive  Order  12291.  This  section  is 
covered  by  the  regulatory  flexibility 
analysis  prepared  for  the  authorizing 
regulations. 

Because  of  the  immediate  need  to 
prohibit  further  retention  of  sablefish 
and  thereby  prevent  the  overharvest 
that  could  otherwise  result,  the  Agency 
Ands  that  advance  notice  and  public 
comment  on  this  closure  are 
impracticable  and  not  in  the  public 
interest,  and  that  no  delay  should  occur 
in  its  effective  date.  The  public  was 
notified  at  the  November  meeting  of  the 
Pacific  Fishery  Management  Council, 
and  again  when  fishing  restrictions  were 
imposed  November  25, 1985,  that 
landings  of  sablefish  would  reach  the 
OY  if  not  further  curtailed.  Public 
comments  will  be  accepted  for  15  days 
after  this  notice  is  published  in  the 
Federal  Register.  The  Secretary, 
therefore,  finds  good  cause  to  waive  the 
30-day  delayed  e^ectiveness  provision 
of  §  663.23(c). 

(16  U.S.C.  1801  et  seq.) 

Dated:  December  5, 1985. 
Cann«a  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
(FR  Doc.  85-29263  Filed  12-5-65;  4:57  pm) 
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Thia  section  of  thd  FEDERAL  REGISTER 
contains  notices  tO|  Vne  public  of  the 
proposed  issuance  bf  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partiopata  in  tte  rule 
malung  prior  to  ttiej  adoption  of  the  final 
rules. 

I  ! 

DEPARTMENT  Of^  AGRICULTURE 
Agricultural  Marketing  Servicv 
7  CFR  Part  70 

Voluntary  Standards  and  Qrades  for 
Poultry 


A6ENCT:  Agricultu  b1 

USDA. 

ACTION:  Proposed 

comment  period. 


Marketing  Service, 
Tiles;  extension  of 


summary:  On  October  24. 1985,  the 
Agricultural  Marketing  Service  (AMS). 
published  a  proposed  rule  with  request 
for  comments  in  th|e  Federal  RegiBter  (50 
PR  43204-43209).  llie  proposal  would 
revise  the  regulatiijns  (7  CFR  Part  70)  for 
the  voluntary  grading  of  poultry 
products  and  rabbit  products  aiid  the 
voluntary  U.S.  staadards  and  grades  for 
poultry  products,  qnd  establish  a  new 
^ade  standard  for* raw  poultry  meat. 
The  AMS  is  extending  the  conunent 
period  to  February  28, 1986,  because  two 
industry  organizatjons  requested 
additional  time  to  evaluate  the  proposed 
rule.  I 

DATE:  Written  comments  must  be 
received  on  or  before  February  28, 1966. 
ADDRESS:  Written  comments  may  be 
mailed  to  D.M.  Holbrook.  Chief, 
Standardization  Btanch,  Poultry 
Division,  Agricultu  ral  Marketing 
Service,  U.S.  Depa  iment  of  A^culture, 
Room  3944,  South  <  Agriculture  Building, 
Washington,  DC  21 1250.  Comments 
submitted  on  this  |  roposed  rule  will  be 
made  available  foi  public  inspection  in 
the  Washington,  D  t.  Standardization 
Branch  during  regi  lar  business  hours. 
FOR  FURTHER  INFOI IMATION  CONTACT: 

M.L  Nichols,  Jr.,  A  ssistant  Chief, 
(202)447-3506. 

SUPPIXMENTARY  IM  FORMATION:  On 

October  24, 1985,  /  MS  published  a 
proposed  rule  in  th  e  Federal  Register  (50 
FR  43204-43209)  toj  amend  the 
regulations  for  the  voluntary  grading  of 
poultry  products  a  id  rabbit  products 


UMI 


and  the  voluntary 
grades  for  poulti^ 
amendments  woul 


J.S.  standards  and 
)roduct8.  These 
permit  the  grading 


of  other  boneless  poultry,  clarify  the 
standards  for  ready-to-cook  poultry 
carcasses  and  parts,  provide  flexibility 
in  color  requirement  of  the  ofiicial 
identification  symbol  and  grademark, 
remove  the  U.S.  Grade  A — For  Further 
Processing  for  ready-to-cook  turkey 
carcasses,  establish  a  new  grade 
standard  for  raw  poultry  meat 
(boneless-skinless  poultry  products), 
and  make  other  miscellaneous  changes. 
The  comment  period  was  originally 
scheduled  to  end  on  December  23, 1985. 
Since  the  publication  of  the  proposed 
rule,  two  industry  trade  organizations 
have  requested  additional  time  in  order 
to  more  carefiilly  evaluate  the  proposed 
rule  and  make  comments.  The  AMS  has 
determined  that  there  is  sufiicient 
justification  for  extending  the  comment 
period  until  February  2a  1986. 

Done  at  Washington,  DC  on:  December  5, 
1985. 

WUCamT.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
[FR  Doc.  85-29255  Filed  12-9-85;  a-45  am] 

BHJJNQ  CODE  341(M»-« 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

14  CFR  Part  71 

[Alrspac*  Docket  No.  85-AGL-25} 

Proposed  Alteration  of  Transition 
Area;  Shelbyville,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking, 

summary:  This  notice  proposes  to  alter 
the  Shelbyville,  Illinois,  transition  area 
to  accommodate  a  proposed  NDB-A 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Shelby  County 
Airport. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instnunent 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
D4TES:  Comments  must  be  received  on 
or  before  January  10, 1986. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
85-AGL-25,  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018. 


The  official  docket  may  be  exaniined 
in  the  OfBce  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace,  Procedures,  and 
Automation  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-530,  Federal  Aviation 
Adim'nistration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION:  The 

present  transition  area  is  being 
expanded  to  accommodate  arrival 
aircraft  utilizing  the  NDB-A  approach 
procedure.  The  expansion  is  needed  to 
ensure  that  the  procedure  will  be 
eontained  within  controlled  airspace. 
The  additional  airspace  designated  will 
be  approximately  a  .5  mile  expansion  to 
the  south  of  the  airport  and  an 
additional  .5  mile  expansion  to  the  east 
of  the  186*  bearing  fh)m  the  Shelbyville 
(SYZ)  NDB. 

The  minimum  descent  altitudes  for 
this  procedure  may  be  established  below 
the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rutemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
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postcard  on  which  the  foUoiving  , 

statement  is  made:  "Comments  to   -• 
Airspace  Docket  No.  85-AGL-25."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA.  Great  Lakes  Region.  Office  of 
Regional  Counsel.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430, 800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202]  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  of  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near 
Shelbyville,  Illinois. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2, 1085. 

The  FAA  has  determined  that  (his 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979];  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  AcL 

List  of  Subjects  in  14  CFK  Part  71 

Aviation  safety,  transition  areas. 

Hie  proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised,  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  By  amending  {  71.181  as  follows: 
Shelbyville.  IL  ptevisedl 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Shelby  Co.  Airport,  (lat.  39*24'44"  No- 
long.  88*50'38"W.):  and  within  3  miles  west  to 
3.5  miles  east  of  the  186'  bearing  from  the 
Shelbyville  (SYZ)  NDB  facility  extending 
from  the  5  mile  radius  area  to  as  miles  south. 

Issued  in  Des  Plaines,  Illinois,  on 
November  28, 1985. 
Monte  R.  Belgsr. 

Acting  Director,  Great  Lakes  Region. 
[FR  Doa  85-29173  Filed  12-9-85;  8:45  am] 
BILUNO  COOe  4S1»-1»-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

Lat>or  Certification  Process  for  ttie 
Temporary  Employment  of  AHsns  in 
Agriculture;  Adverse  Effect  Wage  Rate 
for  Montana 

agency:  Employment  and  Training 
Administration,  Labor. 

ACnOK  Proposed  rule. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  proposes  to  amend 
the  regulations  for  the  certification  of 
temporary  employment  of  nonimmigrant 
aliens  in  agriculture  in  the  United  States, 
to  add  the  State  of  Montana  to  the  list  of 
States  for  which  adverse  effect  wage 
rates  (AEWRs]  are  computed  and 
published  annually.  The  AEWR  for 
Montana  will  be  established  and  set  to 
prevent  the  employment  of  these  aliens 
from  having  an  adverse  effect  on  the 


wages  of  similarly  employed  United 
States  workers. 

DATl:  The  public  is  invited  to  submit 
written  comments  on  the  proposed  rule 
on  or  before  January  9, 1986. 

ADDRESS:  Send  written  comments  to: 
Assistant  Secretary  of  Labor. 
Employment  and  Training 
Administration.  Room  8100,  Patrick 
Henry  Building,  601  D  Street  NW., 
Washington.  DC  20213.  Attention:  Mr. 
Richard  C.  Gilliland.  Director.  U.S. 
Employment  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Burening.  Telephone:  202- 
376-6228. 

SUPPt^MENTARY  INFORMATION: 

Introduction 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  is  proposing  to  amend  its 
regulation  at  20  CFR  655.207(b)(2),  to 
add  the  State  of  Montana  to  the  list  of 
States  for  which  the  Director.  U.S. 
Employment  Service,  must  compute  and 
publish  aimually  an  adverse  effect  wage 
rate  for  the  temporary  employment  of 
aliens  in  agricultural  occupations.  An 
AEWR  is  a  minimum  wage  rate  which 
DOL  has  determined  must  be  offered 
and  paid  by  the  employers  proposing  to 
employ  nonimmigrant  alien  agricultural 
workers  in  the  United  States.  The 
AEWR  for  Montana  will  be  established 
and  set  to  prevent  the  employment  of 
these  aliens  from  having  an  adverse 
effect  on  the  wages  of  similarly 
employed  United  States  workers. 

Temporary  Alien  Employment 
Certification  Process 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  States 
for  the  purpose  of  temporary 
employment  is  solely  the  decision  of  the 
Attorney  General  and  his  designee,  the 
Immigration  and  Naturalization  Service 
(INS).  8  U.S.C.  1101(a)(15)(H)(ii)  and 
1184(a)  and  (c).  Pursuant  to  Uie 
requirement  that  the  Attorney  General 
counsult  with  appropriate  agencies  of 
the  government  concerning  the 
importation  of  nonimmigrant  (so-called 
"H-2")  workers,  INS  has  determined 
that  prior  to  granting  or  denying  such 
petitions  it  first  will  request  the 
Department  of  Labor  (DOL)  to  advise 
IND  on  the  availability  of  qualified  US. 
workers  for  the  jobs  offered  to  the  H-2 
aliens,  and  whether  the  wages  and 
working  conditions  attached  to  such  job 
offers  will  adversely  affect  similarly 
employed  United  States  workers.  8 
U.S.C.  1184(c);  8  VFR  214.2(h)(3)(i);  see 
49  FR  15182  (April  18. 1964). 
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Pursuant  to  the  I^JS  regulations,  DOL 
has  published  regulations  at  20  CFR  Part 
655,  Subpart  C  for  jthe  certification  of 
nonimmigrant  alieos  for  temporary 
employment  in  agriculture  and  logging  in 
the  United  States.  |)OL  has  determined 
that  similarly  employed  United  States 
workers  had  been  adversely  affected  by 
the  importation  and  employment  of 
nonimmigrant  aliens  in  agricultural 
employment.  It  has!  been  determined 
further  that  emplojvnent  of  those  aliens 
in  a  number  of  States  at  wage  below 
specifically  computed  adverse  effect 
wage  rates  (AEWRb)  would  adversely 
affect  the  wages  of  similarly  employed 
United  States  woriders.  20  CFR 
655.202(b)(9)  and  655.207. 

Adverse  Effect  Wace  Rates 

For  many  years,  DOL  has  computed 
and  pubUshed  adverse  effect  wage  rates 
(AEWRs)  for  the  tejnporary  employment 
of  nonimmigrant  alien  workers  to  be 
admitted  by  INS  urider  "H-2"  visa 
petitions.  See  H.N.  DELLON,  "Foreign 
Agricultural  Workers  and  the  Prevention 
of  Adverse  Effect", ^7  Labor  Law 
Journal  739  (1966).  The  AEWR  is  the 
minimum  wage  ratQ  that  agricultural 
employers  seeking  nonimmigrant  alien 
workers  are  required  to  offer  to  and  pay 
their  U.S.  and  alien  workers. 

The  purpose  of  an  AEWR.  as 
described  by  the  uiited  States  Court  of 
Appeals  for  the  Fiffc  Circuit,  is  "to 
neutralize  any  'adv  ;rse  effect'  resultant 
from  the  influx  of  t(  mporary  foreign 
workers."  It  is  a  "m  ethod  of  avoiding 
wage  deflation."  W  illiams  v.  Usery,  531 
F.  2d  305.  306  (5th  C  ir.  1976),  cert, 
denied,  429  U.S.  10(  0;  see  Florida  Sugar 
Cane  League  v.  Usi  ry,  531  F.  2d  305  (5th 
Cir.  1976);  see  also  Jmoneira  Co.  v. 
Wirtz.  225  F.  Supp.  )61  (S.D.  Cal.  1963). 
affd  327  F.  2d  499  ( >th  Cir.  1964):  and  20 
CFR  655.0. 

Employers  apply  ng  for  temporary 
labor  certifications  also  must  agree  to 
comply  with  all  em  )loyment-related 
laws.  20  CFR  §  655.  >03(b):  see  also  8 
CFR  214.2(h)(3)(i).  If  the  employment  is 
covered  by  a  highet  wage  standard 
applicable  under  any  Federal,  State,  or 
local  miniumum  wage  law,  the  employer 
must  comply  with  mat  law.  See,  e.g.,  29 
U.S.C.  206(a).  If  thelprevailing  wage  for 
the  occupation  in  ttte  labor  market  is 
higher,  the  employer  must  offer  and  pay 
that  wage.  Thus,  a  ivorker  in 
employment  under  the  temporary  alien 
labor  certification  program  must  be 
compensated  at  the  highest  of  the 
applicable  wage  rates,  whether  that 
highest  rate  is  the  AEWR,  the  prevailing 
wage,  or  the  Federal,  State,  or  local 
statutory  minimumWage. 

The  Secretary  of  ..abor  has  the 
authority  to  set  A£  /VRs  to  prevent  the 
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temporary  employment  of  nonimmigrant 
aliens  from  having  an  adverse  effect  on 
the  wage  rates  of  similarly  employed 
United  States  workers.  Shoreham 
Cooperative  Apple  Producers 
Association,  Inc.  v.  Donovan,  Docket 
Nos.  85-6009  and  85-6029  (Decision.  2d 
Cir.  June  13, 1985);  Rowland  v.  Marshall, 
650  F.  2d  28,  30  (4th  Cir.  1981);  and 
Florida  Sugarcane  League  v.  Usery, 
supra. 

The  AEWR  is  not  set  slow  the  usage 
of  temporary  foreign  labor  in  the  United 
States.  Its  purpose  is  to  ensure  that  the 
wage  rates  of  similarly  employed  United 
States  workers  will  not  be  adversely 
affected  by  the  importation  of  low-paid 
nonimmigrant  alien  workers. 

Adversely  Affected  Employment  in  the 
State  of  Montana 

DOL  proposes  to  determine  that  the 
employment  of  nonimmigrant  aliens  in 
agricultural  employment  in  the  State  of 
Montana  has  had  and  will  continue  to 
have  an  adverse  effect  on  the  wages  of 
similarly  employed  United  States 
workers,  imless  the  employers  of  these 
aliens  are  required  to  offer  and  to  pay  to 
their  United  States  and  alien  workers 
and  AEWR. 

The  use  of  undocumented  alien 
workers  in  agriculture  in  Montana  is 
substantiated  by  the  records  of  INS.  In 
1984,  INS  apprehended  almost  200 
undocumented  alien  agricultural 
workers  is  southwestern  Montana. 
Subsequent  to  these  apprehensions. 
Montana  agricultural  employers  began 
filing  requests  for  temporay  alien  labor 
certifications,  and  in  1985  ETA's 
regional  certifying  officer  granted 
certifications  to  employ  aliens  as 
irrigators.  It  is  anticipated  that 
applications  will  be  filed  again  for  1986 
and  future  years. 

Continued  reliance  on  the  use  of 
undocumented  aliens  had  had  a 
depressing  effect  on  the  wages  of 
similary  employed  United  States 
workers  in  Montana.  A  State 
employment  service  agency  survey 
conducted  in  1985  showed  that  the 
prevailing  wage  rate  was  near  the  Fair 
Labor  Standards  Act  (FLSA)  minimum 
wage.  Without  a  formally  established 
AEWR,  it  is  anticipated  that  many  of 
these  nonimmigrant  aliens  will  be 
employed  at  wage  rates  close  to  the 
FLSA  minimum  wage. 

The  methodology  for  computing  the 
AEWR  for  Montana  will  be  the  same  as 
that  used  for  computing  past  years' 
AEWRs  for  the  States  now  listed  at  20 
CFR  655.207(b)(2).  DOL  has  determined 
that  the  methodology  can  be  used  to 
construct  AEWRs  in  a  way  that  is 
reasonable,  cost  effective,  and  geared  as 
much  as  possible  to  the  reality  of 


agricultural  crops,  areas,  and  existing 
wage  factors. 

For  the  above  reasons,  DOL  proposes 
to  amend  20  CFR  655.207(b)(2)  to  add 
Montana  to  the  list  of  States  for  which 
AEWRs  for  agricultural  employment  are 
computed  and  published  annually. 
However,  pursuant  to  20  CFR 
655.207(B)(1),  the  wage  rate  for 
sheepherding  employment  will  be 
established  separately. 

Regulatory  Impact 

The  proposed  rule  would  affect  only 
those  few  agricultural  employers  in  the 
State  of  Montana  who  request 
certification  of  temporary  employment 
of  nonimmigrant  alien  workers.  Its 
financial  and  other  impact  is  not  so 
major  as  to  require  the  preparation  of  a 
regulatory  impact  analysis.  See 
Executive  Order  No.  12291  (February  17, 
1981). 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b), 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
significant  number  of  small  entities.  It 
applies  only  to  the  small  niunber  of 
employers  in  the  State  of  Montana  who 
apply  for  certification  for  temporary 
employment  of  noninunigrant  alien 
agricultural  workers,  and  is  expected  to 
Increase  labor  costs  only  moderately  for 
those  Montana  employer-applicants 
whose  wages  are  below  the  computed 
AEWR. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  Number  17.202, 
"Certification  of  Foreign  Workers  for 
Agricultural  and  Logging  Employment." 

List  of  Subjects  in  20  CFR  Part  655 

Administrative  practice  and 
procedure,  Agriculture,  Aliens, 
Employment,  Employment  and  Training 
Administration,  Forests  and  forest 
products,  Guam,  Labor,  Migrant  labor. 
Wages. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  20 
CFR  Part  655  be  amended  as  follows: 

PART  655— LABOR  CERTIFICATION 
PROCESS  FOR  THE  TEMPORARY 
EMPLOYMENT  OF  AUENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  Part  655  is 
revised  to  read  as  follows  and  the 
authority  citations  following  all  the 
sections  in  Part  655  are  removed: 
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Authority:  8  U.S.C.  110Ha)(15)(H)(ii)  and 
1184(c);  29  U.S.C.  ^etseq.;  8  CFR 
S  214.2(h)(3)(i). 

2.  It  is  proposed  to  amend  S  655.207  by 
revising  paragraph  (b)(2)  to  read  as 

follows: 

§655.207    AdvcfM  effect  ratM. 

*        *        *        •        • 

(b)  •  *  ' 

(2)  List  of  States.  Arizona,  Colorado. 
Connecticut,  Florida  (other  than 
sugarcane),  Maine,  Maryland. 
Massachusetts,  Montana.  New 
Hampshire.  New  York.  Rhode  Island. 
Texas.  Vermont.  Virginia,  and  West 
Virginia.  Other  States  may  be  added  as 
appropriate. 
***** 

Signed  at  Washington.  DC,  this  Zlsl  day  of 
November  1985. 
William  E.  Brock. 
Secretary  of  Labor. 
(FR  Doc.  85-29279  Filed  12-8-85;  8:45  am) 

BiLUNG  CODE  4510-30-M 


20  CFR  Part  655 

Labor  Certification  Process  for  ttie 
Temporary  Employment  of  Aliens  in 
Agriculture  and  Logging;  Charges  for 
Meals 

AQENCV:  Employment  and  Training 
Administration,  Labor.  , 

ACTION:  Proposed  rule. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  proposes  to 
amend  the  temporary  alien  agricultural 
labor  certification  regulations  to 
increase  the  amount  covered 
agricultural  and  logging  employers  may 
charge  their  U.S.  and  alien  workers  each 
day  for  meals.  The  proposed  rule  also 
would  provide  for  annual  adjustments  of 
the  allowable  charges  based  upon 
Consumer  Price  Index  (CPI)  data. 
DATE  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  January  9, 1986. 
ADDRESS:  Send  written  comments  to: 
Assistant  Secretary  of  Labor. 
Employment  and  Training 
Administration.  Room  8100 — Patrick 
Henry  Building,  601  D  Street  NW.. 
Washington,  DC  20213.  Attention:  Mr. 
Richard  C.  Gilliland,  Director,  U.S. 
Emplo)mient  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Bruening.  Telephone:  202i- 
376-6228. 
SUPPtEMENTMlY  INFORMATION: 

\.  Introduction 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 


of  Labor  (DOL)  is  proposing  to  amend  ite 
regulations  for  the  certification  of 
temporary  employment  of  nonimmigrant 
aliens  in  agriculture  and  logging  in  the 
United  States  (20  CFR  Part  655,  Subpart 
C),  to  increase  the  amount  covered 
employers  may  charge  their  workers  for 
providing  three  daily  meals.  The 
increase  reflects  increases  in  the  cost  of 
food  and  food  preparation  in  the  five 
years  since  the  regulation  was  last 
amended  See  45  FR  11796  (February  22, 
1980);  see  also  46  FR  57031  (November 
20. 1961).  The  proposed  rule  also  would 
establish  a  process  by  which  the  "meal 
charge"  would  be  adjusted  annually  to 
reflect  changes  in  food  and  food 
preparation  costs.  Notice  of  these 
adjusments  would  be  published  in  the 
the  Federal  Register. 

IL  Temporary  Alien  Labor  Certification 
Process 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  States 
for  the  purpose  of  temporary 
employment  is  solely  the  decision  of  the 
Attorney  General  and  his  designee,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  (INS).  8  U.S.C 
1101(a)(15)(h)(ii)  and  1184(a)  and  (c);  8 
CFR  Part  2,  Pursuant  to  the  requirement 
that  the  Attorney  General  consult  with 
appropriate  agencies  of  the  Government 
concerning  the  importation  of 
nonimmigrant  alien  (so-called  "H-2") 
workers,  INS  has  determined  that  prior 
to  granting  or  denying  such  petitions  it 
first  will  request  DOL  to  advise  INS  on 
the  availability  of  qualified  U.S.  workers 
for  the  jobs  offered  to  the  H-2  aliens, 
and  whether  the  wages  and  working 
conditions  attached  to  such  job  offers 
will  adversely  affect  similarly  employed 
workers.  8  U.S.C  1184(c);  6  CFR 
214.2(h)(3)(i). 

Pursuant  to  the  INS  regulations,  EKDL 
has  published  regulations  at  20  CFR  Part 
655,  Subpart  C.  for  the  certification  of 
nonimmigrant  aliens  for  temporary 
employment  in  agriculture  and  logging  ip 
the  United  States. 

III.  Provinen  of  Meals 

The  temporary  alien  agricultural  labor 
certification  regulations  require  the 
employer  to  provide  the  worker  with 
three  meals  a  day,  except  that  where 
under  prevailing  practice  or 
longstanding  arrangement  at  the 
establishment  workeres  prepare  their 
own  meals,  employers  need  furnish  only 
free  and  convenient  cooking  facilities.  20 
CFR  855.202(b)(4). 

The  regulations  require  that  the  job 
offer  to  the  alien  and  U.S.  workezs  state 
the  charge  to  the  worker  for  daily 
employer-provided  meals.  The  current 


meximum  charge  is  $4.00  per  day.  onless 
the  Regional  Administrator  for 
Employment  and  Training  (RA)  has 
approved  a  higher  cost  20  CFR  655.211. 
The  proposed  rule  would  increase  the 
charge  permitted  without  RA  approval 
to  $4.94  per  day.  Employers  may  petition 
the  RA  to  allow  a  higher  daily  meal 
charge,  currently  up  to  $5.00  per  day.  20 
CFR  655.202(b)(4)  and  655.211.  Tlie 
proposed  rule  would  increase  that 
amount  to  $6.17  per  day,  for  providing  3 
meals  per  day.  The  proposed  rule's 
increase  in  the  maximum  daily  meal 
charge  does  not  mean  that  all  or  most 
employers  covered  by  this  program 
could  increase  their  meal  charges  to 
$6.17  per  day.  For  any  charge  over  $4.94 
per  day,  the  petition  and  documentation 
requirements  of  20  CFR  665.211(b) 
remain  in  force. 

In  developing  the  proposed  rule.  ETA 
examined  several  statistical  series 
related  to  food.  These  were  (1)  the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  Food  (CPI-U  for  Food); 
(2)  the  U.S.  Department  of  Agriculture's 
(USDA)  Market  Basket  of  Farm  Foods 
Index;  (3)  the  Farm  to  Retail  Price 
Spread  Series;  and  (4)  the  Thrifty  Food 
Plan  Series.  The  CPI,  published  monthly 
by  the  Bureau  of  Labor  Statistics  (BLS) 
in  DOL,  is  one  of  the  best  known 
economic  indicators  of  prices.  The  CPI- 
U  for  Food  includes  the  measurement  of 
the  retail  cost  of  food  purchased  in 
stores  as  well  as  food  consumed  away 
from  home,  such  as  meals  in  restaurants. 
The  USDA  Market  Basket  of  Farm 
Foods  Index  includes  food  prepared  at 
home  but  excludes  food  prepared  and 
consumed  away  from  home.  The  Farm 
to  Retail  Price  Spread  Series  measures 
the  difference  between  the  retail  cost 
and  the  equivalent  farm  value  of  foods. 
It  indicates  the  total  charge  made  by 
firms  for  assembling,  processing, 
transporting  and  distributing  the  foods 
that  make  up  the  market  basket.  The 
Thrifty  Food  plan  uses  a  base  which 
comes  from  what  households  eligible  for 
food  stamps  pay  for  food.  The  data 
assumes  that  food  for  all  meals  is 
purchased  at  the  store  and  prepared  and 
consumed  at  home.  It  excludes  food 
prepared  and  consumed  away  from 
home. 

Based  upon  its  review  of  these 
statistical  series,  which  included 
consultation  with  BLS  and  USOA.  ETA 
concludes  that  the  CPI-U  for  Food 
Series,  since  it  does  include  food 
consimied  away  from  home,  is  the  most 
appropriate  series  to  use  in  computing 
adjustments  in  meah  charges  for  the 
type  of  operation  where  food  is 
prepared  and  served  to  groups  at 
centralized  fieeding  faciUties,  as  is  the 
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case  tvith  most  e^iployers  who  provide 
daily  meals  to  th^ir  agricultural  workers. 

The  Consumer  Price  Index  for  All 
Urban  Consumers  for  Food  shows  an 
increase  of  23.4  percent  from  March  1980 
through  Decembie^  1984.  Consequently, 
ETA  proposes  to  Use  these  CPI  data  and 
authorize  employers  who  provide  their 
covered  U.S.  and  alien  workers  with 
three  meals  a  day  to  charge  the  workers 
each  day,  without  RA  approval,  no  more 
than  $4.94,  an  increase  of  23.4  percent 
from  the  current  l|4.00.  ETA  also 
proposes  to  increise  the  current 
maximum  daily  ckarge  (with  RA 
approval)  of  $5,001  by  23.4  percent  to 
$6.17.  A  change  higher  than  $4.94  per 
day  may  be  autho  rized  with  the 
approval  of  the  R  ^  based  on 
documentary  evic  ence  submitted  by  the 
employer  to  justif  r  a  higher  charge.  ETA 
also  proposes  to  ii  se  the  12-month 
percent  change  for  the  Consumer  Price 
Index  for  All  Urb4n  Consumers  for  Food 
between  Decemb<  r  of  the  year  just 
concluded  and  De  cember  of  the  year 
prior  to  that  to  coi  npute  annual 
adjustments  in  th9  allowable  charges, 
and  to  provide  for  annual  publication  of 
such  adjustments  by  notice  in  the 
Federal  Register.  The  first  such 
adjustments  will  lie  made  and  published 
in  1986. 


IV.  Anticipated  I 
on  Covered  Wor 


JFect  of  Proposed  Rule 
Brs 


The  majority  ofiemployers  who 
provide  meals  to  neir  covered  workers 
were  granted  approval  in  1980/1981  to 
charge  their  workers  the  current 
maximum  rate  of  S5.00  per  day.  A 
sampling  of  information  supplied  by 
such  growers,  priqiarily  those  in  the 
sugarcane  industry  in  Florida,  where 
virtually  all  of  thei  workers  are  served 
daily  meals  in  centralized  facilities, 
shows  that  the  actual  costs  to  the 
employers  for  providing  three  daily 
meals  to  a  workeri  range  i^om  $5.50  to 
$6.61  per  day.  Notiall  employers  are 
expected  to  be  able  to  justify  actual 
costs  substantiallv  higher  than  the 
proposed  new  maximum  of  $6.17  per 
day  for  the  next  sf  ason.  Hence, 
employers  may  be  authorized  to  charge 
their  workers  up  tb  the  maximum,  but 
not  always  the  maximum  allowed.  In 
most  cases,  based  upon  information 
available  at  present  to  ETA,  the 
increased  daily  charge  to  a  worker  is 
expected  to  be  nojmore  than  $1.00.  The 
modest  increase  ia  the  daily  meal 
charge  is  not  expected  to  have  any 
impact  on  the  recijuitment  of  workers. 
Moreover,  when  t^orkers  are  provided 
meals  in  centralized  facilities,  they  get 
the  benefit  of  mor;  substantial  and 
nutritious  food  than  they  might  purchase 
for  themselves,  as*  well  as  having  food 
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prepared  for  them,  thus  saving  them 
time  and  energy  which  would  be  needed 
to  prepare  their  own  meals. 

As  the  result  of  increases  in  adverse 
e^ect  wage  rates  (AEWRs)  since  1980, 
ranging  from  12.6  percent  to  48  percent, 
depending  upon  the  State  involved,  the 
increases  in  the  minimum  daily  wages  of 
the  workers,  calculated  on  the  basis  of 
an  8-hour  day,  range  from  $3.75  to 
$15.76.  The  highest  AEWR  applies  to 
Florida  sugarcane  harvesting,  where  the 
AEWR  increased  from  $4.90  per  hour  in 
1980  to  $6.06  per  hour  in  1985.  Even  the 
lowest  estimated  increase  in  the 
minimum  daily  wage  of  a  worker 
exceeds  the  maximum  possible  increase 
in  the  daily  meal  charge.  Moreover, 
workers  employed  on  a  piece-rate  basis, 
such  as  apple  and  citrus  fruit  pickers,  or 
on  a  task-rate  basis,  such  as  sugarcane 
harvesters,  usually  earn  considerably 
more  than  the  guaranteed  minimum. 
Piece  rates  and  task  rates  have  also 
increased  since  1960,  since  they  must  be 
designed  to  produce  at  least  the 
applicable  AEWR.  Hence,  disposable 
income  of  the  workers  has  increased  to 
the  point  where  an  increase  in  the  daily 
meal  charge  of  about  $1.00,  in  most 
cases,  should  impose  no  undue  hardship 
upon  the  workers. 

Employers  have  indicated  they  will  be 
hard  pressed  to  maintain  the  current 
quality  and  quantity  of  food  provided  to 
their  workers  unless  they  can  help 
defray  a  greater  portion  of  the  total 
expense  of  providing  such  food  by 
means  of  an  increase  in  the  daily  meal 
charge. 

Regulatory  Impact 

The  proposed  rule  would  affect  only 
those  relatively  few  employers  in  the 
agricultural  and  logging  sectors  using 
nonimmigrant  alien  workers  ("H-2 
visaholders")  in  temporary  agricultural 
and  logging  jobs.  It  would  not  have  the 
financial  or  other  impact  to  niake  it  a 
major  rule,  and,  therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary.  See  Executive 
Order  No.  12291  (February  17. 1981). 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy.  Small 
Business  Adminisfration.  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b). 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
applies  only  to  the  small  ntunber  of 
employers  (and  their  workers)  who 
employ  nonimmigrant  aliens  in 
agricultiu«  and  logging  in  the  United 
States. 


Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  as  Number  17.201, 
"Certification  of  Foreign  Workers  for 
Agricultural  and  Logging  Employment." 

List  of  Subjects  In  20  CFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture.  Aliens, 
Employment.  Employment  and  Training 
Administration,  Forests  and  forest 
products,  Guam,  Labor,  Migrant  labor, 
Wages. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  20 
CFR  Part  655  be  amended  as  follows: 

PART  655— LABOR  CERTIFICATION 
PROCESS  FOR  THE  TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  Part  655  is 
revised  to  read  as  follows  and  the 
authority  citations  following  all  the 
sections  in  Part  655  are  removed: 

Authority:  8  U.S.C.  1101(a)  (15]  (H)  (ii)  and 
1184(c);  29  U.S.C.  49  et  seq.;  8  CFR 
214.2(h)(2)(i). 

2.  It  is  proposed  to  amend  S  655.202  by 
revising  pararaph  (b)(4)  to  read  as 
follow: 

§655.202    Contents  of  Job  offers 

***** 

(b)  *  •  • 

(4)  The  employer  will  provide  the 
worker  with  three  meals  a  day,  except 
that  where  under  prevailing  practice  or 
longstanding  arrangement  at  the 
establishment  workers  prepare  their 
meals,  employers  need  furnish  only  free 
and  convenient  cooking  and  kitchen 
facilities.  Where  the  employer  provides 
the  meals,  the  job  offer  shall  state  the 
cost  to  the  worker  for  such  meals.  Until 
a  new  amount  is  set  pursuant  to  this 
paragraph  (b)(4),  the  cost  shall  not  be 
more  than  $4.94  per  day  unless  the  RA 
has  approved  a  higher  cost  pursuant  to 
§  655.211  of  this  Part.  Each  year  the 
charge  allowed  by  this  paragraph  (b)(4) 
will  be  changed  by  the  12-month  percent 
change  for  the  Consumer  Price  Index  for 
All  Urban  Consumers  for  Food  between 
December  of  the  year  just  concluded 
and  December  of  the  year  prior  to  that. 
The  aimual  adjustments  shall  be 
effective  on  their  publication  by  the 
Administrator  in  the  Federal  Register. 

3.  It  is  proposed  to  amend  §  655.211  by 
rexnsing  paragraph  (a)  to  read  as 
follows: 
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§655^11    Petition  for  higher  meal  chargM. 

(a)  Until  a  new  amount  is  set  pursuant 
to  this  paragraph  (a),  the  RA  may  permit 
an  employer  to  charge  workers  up  to 
$6.17  for  providing  them  with  three 
meals  per  day,  if  the  employer  justifies 
the  charge  and  submits  to  the  RA  the 
documentary  evidence  required  by 
paragraph  (b)  of  this  section.  A  denial  in 
whole  or  in  part  shall  be  reviewable  as 
provided  in  §655.212  of  this  Part.  Each 
year  the  maximum  charge  allowed  by 
this  paragraph  (a)  will  be  changed  by 
the  12-month  percent  change  for  the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  Food  between  December 
of  the  year  just  concluded  and 
December  of  the  year  prior  to  that.  The 
annual  adjustments  shall  be  effective  on 
their  publication  by  the  Administrator  in 
the  Federal  Register. 
*        *        ♦        *        ♦ 

Signed  at  Washington,  DC.  this  25th  day  of 
November  1985. 

William  E.  Brock. 

Secretary  of  Labor. 

[FR  Doc.  85-29280  Filed  12-0-85;  8:45  am] 
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DEPARTMENT  6F  DEFENSE 
Department  of  the  Army 
32  CFR  Part  553 

US  Army  Military  Personnel  Center, 
Donations  of  Tributes  at  Arlington 
National  Cemetery 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Proposed  rule. 

summary:  This  change  clarifies  the 
current  rule  that  only  certain  individuals 
and  organizations  ar$  allowed  to  donate 
items  to  be  placed  in  Arlington  National 
Cemetery.  The  Department  of  the  Army 
proposes  to  revise  the  rules  concerning 
tributes  in  Arlington  National,  Cemetery 
to  commemorate  events,  units,  groups 
and/or  organizations. 

DATE:  Comment  must  be  received  on  the 

proposed  rule  on  or  before  January  21. 

1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Ellis,  Casualty  and  Memorial 
Affairs  Operations  Center,  US  Army 
Military  Personnel  Center,  2641 
Eisenhower  Avenue,  Alexandria,  VA 
22331-0400  (703)  325-7960. 
SUPPLEMENTARY  INFORMATION:  The 

presentation  and  specifications  of 
Tributes  placed  in  Arlington  National 
Cemetery  to  commemorate  individuals, 
events,  units,  groups  and/or 
organizations  are  being  dariHed  by  this 
proposed  rule. 


List  of  Subjects  in  32  CFR  553 

Veterans  Cemeteries  Government 
property. 

Executive  Order  12291 

This  rule  does  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291. 

Regulatory  Flexibility  Act 

This  rule  does  not  have  "significant" 
economic  impact  on  a  substantial 
number  of  small  "entities"  as  defined  by 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et.  seq. 

Paperwork  Reduction  Act 

There  are  no  collection  of  information 
requirements  contained  in  this  rule  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et.  seq. 

Accordingly,  32  CFR  Part  553  is 
amended  as  follows. 

PART  553— [AMENDED] 

1.  The  authority  citation  for  Part  553 
continues  to  read  as  follows: 

Authority:  24  U.S.C.  Chapter  7. 

2.  Section  553.22  is  amended  by 
adding  new  paragraphs  (j),  (k),  (1)  and 
Appendix  A  to  read  as  follows: 

§  553.22    VisKor's  Rules  for  the  Arlington 
National  Cemetery. 

•        *        *        ♦        « 

(j)  Tributes  in  Arlington  National 
Cemetery  to  commemorate  individuals, 
events,  units,  groups  and/or 
organizations.  (1)  General.  Tributes, 
which  include  plaques,  medals  and 
statues,  will  be  accepted  only  from 
those  veterans  organizations  listed  in 
the  Directory  of  Veterans  Organizations 
and  State  Department  of  Veterans 
Organizations  published  annually  by  the 
Veterans  Administration  or  those 
substantially  similar  in  nature. 

(2)  Plaques  at  trees  and  other  donated 
items.  Plaques  may  be  accepted  and 
placed  at  trees  or  other  donated  items  to 
honor  the  memory  of  a  person  or 
persons  interred  in  Arlington  National 
Cemetery  or  those  dying  in  the  military 
service  of  the  United  States  or  its  allies. 
Plaques  placed  at  trees  or  other  donated 
items  must  conform  to  specifications 
described  in  Appendix  A,  Specification 
of  Tributes  in  Arilington  National 
Cemetery.  A  rendering  of  the  proposed 
plaque  shsU  be  sent  to  the  Director, 
Casualty  and  Memorial  Affairs 
Operations  Center.  HQDA  (DAPC-PED- 
C).  Alexandria.  Virginia  22331-0400  for 
approval. 

(k)  Tributes  to  the  Unknowns 
(Unknown  Soldier).— \\)  General. 
Tributes,  normally  plaques,  to  the 


Unknowns  by  those  organizations 
described  in  S  553.22  (j]  above  must 
conform  to  specifications  and  guidelines 
contained  in  Appendix  A.  Specifications 
of  Tributes  or  Plaques  in  Arlington 
National  Cemetery.  Descriptions  of  the 
character,  dimensions,  inscription, 
material  and  woricmanship  of  the  tribute 
must  be  submitted  in  writing  to  Director, 
Casualty  and  Memorial  Afi'airs 
Operations  Center.  HQDA.  (DAPC- 
PED-C)  Alexandria.  Virginia  22331- 
0400,  for  approval. 

(2)  Tributes  to  the  Unknowns 
(Unknown  Soldier)  Presented  by 
Foreign  Dignitaries.  Presentation  of 
tributes  by  Foreign  Dignitaries  is 
allowed  only  as  part  of  an  official 
ceremony  as  defined  herein. 

(1)  Monuments.  Monuments  (other 
than  private  moniunents  or  markers)  to 
commemorate  an  individual,  group  or 
event  may  be  erected  following  joint  or 
conciurent  resolution  of  the  Congress. 

Appendix  A. — SpedficatioiM  for  Tributes  in 
Arlington  National  Cemetery 

1.  Purpose:  The  Appendix  provides 
specifications  and  guidelines  for  obtaining 
approval  for  the  donation  of  tributes  at 
Arlington  National  Cemetery. 

2.  Approval.  The  Director  of  Casualty  and 
Memorial  Affairs  Operations  Center,  PAPC- 
PED-C).  Alexandria.  VA  22331-0400 
exercises  general  supervision  over  Arlington 
National  Cemetery;  and  his  approval  of 
proposed  tributes  to  be  placed  in  Arlington 
National  Cemetery  is  required. 

3.  Who  May  Offer  Tributes. 

a.  Tributes  wil  be  accepted  only  from  those 
veterans'  organizations  listed  in  die  Directory 
of  Veterans  Organizations  and  State 
Department  of  Veterans  Organizations 
published  annually  by  the  Veterans 
Administration  or  those  substantially  similar 
in  nature.  Tributes  will  not  be  accepted  from 
individuals  or  from  subdivisions  of  parent 
organizations. 

b.  Only  one  tribute  will  be  accepted  from 
an  organization.  However,  with  prior 
approval,  the  inscription  of  a  tribute  already 
presented  in  Memory  of  the  Unknown  Soldier 
(World  War  I]  may  be  reworded  by  the 
donating  organization  to  commemorate  one 
additional  or  all  the  Unknowns,  or  a  new 
tribute  may  be  substituted  for  the  old  one. 

4.  Design. 

a.  Character.  The  design  of  the  tribute  shall 
be  artistically  proportioned  and  shall  be 
consistent  with  the  sacred  purpose  of  the 
shrine,  which  is  to  honor  heroic  military 
service  as  distinguished  from  civilian  service 
however  notable  or  patriotic. 

b.  Dimensions.  The  surface  area  of  the 
tribute,  including  the  mounting,  shall  not 
exceed  36  square  inches;  and  the  thickness  or 
height  shall  not  exceed  2  inches  when 
mounted. 

c.  Inscriptions. 

(1)  Tributes  to  the  Unknowns.  Tributes  are 
accepted  only  for  the  purpose  of 
commemorating  and  paying  homage  and 
respect  to  one  or  more  of  the  Unknowns. 
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Thus  all  tributes  must  ncJude,  either  in  the 
basic  design  or  on  a  sn  lall  plate  affixed 
thereto,  a  clear  indicat  on  of  such 
commemoration.  Sagg<  ations  follow: 

In  Memory  of 

— The  American  Hero<  s  Known  But  to  Cod 
—The  American  Unknowns 
— ^The  Unknown  Amer  can  Heroes 
—The  Unknown  Soldii  r 
—The  Unkno««m  of  Wc  rid  War  U 
— ^The  Unknown  of  the  Korean  War 
— The  Unknown  American  of  World  War  II 
— The  Unknown  Amer  can  of  the  Korean 
War 

The  identity  of  the  don  >r/Date  of 
Presentation. 

(2)  Other  Tributes  In  :luding  Plaques  at 
Trees  and  Other  Donal  id  Items.  Inscriptions 
on  tributes  will  be  in  ki  eping  with  the  dignity 
of  Arlington  National  C  emetery. 

d.  Material  and  War  imanship.  The 
material  and  workmani  ;hip  of  the  tribute, 
including  the  mounting  shall  be  of  the  highest 
quality,  free  of  flaws  ai  d  imperfections. 

5.  Applications.  Requ  esfs  for  authority  to 
present  tributes  shall  b<(  submitted  in  writing 
to  the  Director.  Casuall  y  and  Memorial 
Affairs  Operations  Cen  ter,  (DAPC-PED-C), 
Alexandria,  Virginia  22  131-0400. 
accompanied  by  the  fol  owing: 

a.  A  scale  drawing  oi  model  showing  the 
exact  inscription  and  ei  her  details  of  the 
proposed  tribute. 

b.  A  copy  of  the  cons  itution  and  bylaws  of 
the  organization  desirir  %  to  make  the 
presentation. 

6.  Final  approval.  Up  )n  fabrication,  the 
completed  tribute  will  t  e  forwarded  to  the 
Director.  Casualty  and  i  viemorial  Affairs 
Operations  Center.  (DA  PC-PED-C). 
Alexandria,  Virginia  22 131-0400  for  visual 
inspection  prior  to  its  p  esentation.  After 
approval,  the  donor  wil  then  be  advised  and 
the  tribute  forwarded  fc  the  Superintendent 
of  Arlington  National  Cemetery  until  the 
donor  wishes  to  make  tiie  presentation. 

7.  Presentation  of  Ti-iputea.  After 
aurhorized  acceptance  pf  the  tribute  the 


sponsoring  organizatior 


appropriate  presentatioii  ceremonies  with  the 
Director,  Ceremonies  ai  id  Special  Events.  US 
Army  Military  District  ( f  Washington, 
Washington,  E)C  20319.  If  presentation 
ceremonies  are  not  desi  red.  the 
Superintendent  will  acli  nowledge  receipt  of 
the  tribute  and  inform  t  te  sponsoring 
organization  of  the  nuns  ber  of  the  case  in 
which  it  reposes  in  the '.  ifemoriai  Display 
Room  at  the  Amphithea  ter  at  Arlington 
National  Cemetery. 
Dated:  October  18. 19(lS. 

Robert  K.  Dawson, 

Acting  Assistant  Secret  try  of  The  Army  (Civil 
Works). 


|FR  Doc.  85-29188  Piled 
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Coips  of  Engineers,  Department  of 
ttie  Army 

33  CFR  Part  209 

Review  of  National  Pollutant  Disctiarge 
Elimination  System;  Review  of  Permits 

agency:  Army  Corps  of  Engineers, 

DOD. 

ACTtON:  Withdrawal  of  proposed  rule. 

summary:  On  October  1, 1974,  the  Corps 
of  Engineers  published  proposed  rules 
which  would  establish  policy,  practice 
and  procedures  to  be  followed  by  Corps 
division  and  district  engineers  in  the 
review  of  National  Pollution  Discharge 
Elimination  System  (NPDES)  permit 
applications  (39  PR  35369-35373).  A 
sufficient  need  to  finalize  these  rules 
never  developed.  The  Corps  will 
continue  to  review  NPDES  permit 
applications  for  impacts  on  navigation 
pursuant  to  section  402(b)(6)  of  the 
Clean  Water  Act  but  does  not  need 
rules  on  how  to  conduct  that  review. 
FOfl  FURTHER  INFORMATION  CONTACT: 

Mr.  Sam  Collinson  or  Mr.  Ralph  Eppard 
at  (202)  272-0199. 

Dated:  December  2, 1985. 
John  O.  Roach  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

(FR  Doc.  85-29187  Filed  12-»-85;  8>*5  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[CC  Dociiet  No.  85-34S;  FCC  85-S04] 

OCC  Joint  Petition  for  Expedited 
Rulemaking;  Equal  Access  OtMlgations 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  FCC  proposes  two  new 
obligations  that  are  now  not  part  of  the 
Bell  Operating  Companies'  (BOCs') 
equal  access  obligations.  Speciflcally, 
the  FCC  proposes  that  the  BOCs  waive 
any  non-recurring  charges  for  trunk 
rearrangements  associated  with  the 
deployment  of  access  tandems  that  were 
requested,  but  not  available,  upon 
conversion  to  equal  access.  The  FCC 
also  proposes  that  the  BOCs  be  required 
to  provide  certain  marketing  data  to  the 
interexchange  carriers.  These  proposals 
are  the  result  of  a  Commission  review  of 
a  petition  filed  by  four  interexchange 
carriers  requesting  the  initiation  of  a 
rulemaking.  The  Commission  concluded 
that  its  policies  are  fundamentally  sound 


and  should  not  be  modified  in  any 
substantial  manner.  The  Commission 
also  concluded,  however,  that  these  two 
proposals  may  help  promote  competition 
in  the  interstate  long  distance 
marketplace. 

DATES:  Comments  must  be  submitted  on 
or  before  January  6, 1986,  and  reply 
comments  on  or  before  January  21, 1986. 
address:  Federal  Communications 
Commission,  Washington,  £>C  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

William  Kirsch,  Common  Carrier 
Bureau,  (202)  032-6363. 

Notice  of  Proposed  Rulemaking 

In  the  Matter  of  GTE  Sprint 
Communications  Corporation.  US  Telecom, 
Inc..  Allnet  Communications  Services,  Inc., 
and  United  States  Transmission  Systems,  Inc 
CC  Docket  No.  85-348,  Joint  Petition  for 
Expedited  Rulemaking. 

"Adopted:  November  14, 1985. 

Released:  December  5, 1985. 

By  the  Commission:  Chairman  Fowler 
issuing  a  statement. 

I.  Introduction 

A.  Background 

1.  Over  the  last  several  decades,  some 
of  the  most  important  issues  raised 
before  this  Commission  have  concerned 
the  introduction  of  competition  in  the 
provision  of  telecommunications 
equipment  and  services.  In  the  customer 
premises  equipment  (CPE)  market, 
competition  was  fostered  by  a  series  of 
regulatory  and  judicial  actions, 
beginning  with  the  Hush-a-Phone  and 
Carterfone  decisions,  continuing  with 
the  equipment  registration  program,  and 
culminating  in  the  Second  Computer 
Inquiry  decision. '  As  a  result  of  these 


'  In  1966  the  U.S.  Court  of  Appeals  atmek  down 
resirictiont  in  the  tariffs  of  the  Ainerican  Telephone 
and  Telegraph  Company  (ATaT)  prohibiting 
interconnection  of  customer-supplied  terminal 
equipment  as  applied  to  the  Host-A-Pbone  devkse. 
which  attached  physically  to  a  telephone  handsel 
Hush-APhone  v.  U.S.,  238  F.2d  286  (D.C  Cir.  1956). 
More  than  a  decade  later,  the  Commission 
invahdated  AT»Ts  broad  tariff  prohibition  of 
devices  that  could  t>e  electrically  connected  (not 
just  physically  connected,  like  the  Hush-A-Phone 
device)  to  the  network.  Carterfone,  13  FCC  2d  420 
(1988).  reconsideration  denied.  14  FCC  2d  571  (1968). 
A  Commission  inquiry  into  subsequent  AT&T  tariff 
revisions  that  permitted  such  interconnection  only 
through  protective  coupling  devices  provided  by  the 
telephone  company  resulted  in  the  Part  88 
registration  program,  see  47  CFR  68.1-«8J0e  (1984). 
which  allows  users  to  connect  any  terminal 
equipment  to  the  telephone  network  if  such 
equipment  is  connected  through  protective  circwftry 
.  registered  with  the  Conunission  or  if  the  terminal 
equipment  is  itself  registered.  See  Proposal  for  New 
or  Revised  Classes  of  Interstate  and  Foreign 
Message  Toll  Telephone  Service  (MTS)  and  Wide 
Area  Telephone  Service  (WATS),  First  Report  and 
Order,  56  FCC  2d  593.  modified  on  reconsideraUon. 
58  FCC  2d  718 1976):  Second  Report  and  Order.  56 

Continued 


Federal  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10,  1985  /  Proposed  Ruleg  50317 


decisions  and  the  responses  of 
businesses  and  customers  to  the  new 
opportunities  for  the  provision  of  CPE. 
competition  in  the  CPE  marketplace  is 
now  well  established.* 

2.  During  the  same  period,  we  have 
provided  for  the  introduction  of 
competition  into  interstate  transmission 
services  in  a  series  of  decisions 
beginning  with  the  Above  890  decision 
in  1959'  (which  authorized  the 
establishment  of  private  microwave 
networks)  and  the  Specialized  Common 
Carrier  decision  in  1971  (which 
permitted  new  carriers  to  enter  the 
marketplace  and  provide  alternatives  to 
the  interstate  transmission  services 
traditionally  offered  only  by  the 
telephone  companies).^ In  1978,  as  a 
result  of  court  decisions  in  the 
"Execunet"  series  of  cases' and  the 


FCC  2d  736  (1976),  afTdsub.  nam.  North  Carolina 
Utilities  Comm'n  v.  FCC.  522  ?2A  1036  (4th  Cir.), 
cert,  denied,  434  U.S.  874  (1977). 

In  the  Second  Computer  Inquiry,  we  conducted  an 
extensive  examination  into  what  would  be  the  most 
appropriate  regulatory  framework  for  the  provision 
of  CPE  by  common  carriers  and  others,  in  light  of 
technological  and  competitive  developments  that 
had  occurred  in  the  industry.  We  concluded  that 
existing  regulation  of  CPE  should  be  eliminated.  See 
Second  Computer  Inquiry.  Final  Decisioa  77  FCC  2d 
384.  modified  on  reconsideration.  84  FCC  2d  50 
(1980).  further  modified  on  reconsideration,  88  FCC 
2d  512  (1981),  off  d  sub  nom.  Computer  and 
Communications  Indus.  Ass'n  v.  FCC,  893  F.2d  198 
(DC.  Cir.  1982),  cert,  denied,  461  U.S. 938 (1983), 
off  don  second  further  reconsideration.  FCC  84-190 
(released  May  4, 1984).  We  proceeded  to  r«quire 
detariffing  of  CPE  on  a  bifurcated  basis  with  all  new 
CPE  being  removed  from  tariff  regulation  on 
January  1, 1963,  and  embedded  CPE  being  detariffed 
subsequently.  See  Procedures  for  Implementing  the 
Detariffing  of  Customer  Premises  Equipment 
(Second  Computer  Inquiry),  Report  and  Order,  95 
FCC  2d  1276  (1983)  and  subsequent  orders  in  CC 
Docket  No.  81-883.  We  recently  relieved  AT*T  of 
structural  separation  requirements  for  its  CPE 
operations.  See  Furnishing  of  Customer  Premises 
Equipment  and  Enhanced  Services  by  American 
Telephone  and  Telegraph  Company.  Order,  50  FR 
40379  (1985)  (hereinafter  Separate  Subsidiary 
Order). 

'As  we  recently  found  in  the  order  relieving 
ATAT  of  structural  separation  for  its  CPE 
operations,  the  market  shares  of  AT&T,  which  used 
to  dominate  the  CPE  marketplace,  have  undergone  a 
rapid  and  steady  decline,  and  competition  in  the 
CPE  marketplace  is  now  vigorous  and  strong.  See 
Separate  Subsidiary  Order  a\  para.  36. 

*  Allocation  of  Frequencies  in  the  Bands  above 
890  Afc.,  27  FCC  359  (1959),  modified  on 
reconsideration,  29  FCC  825  (1960). 

*See,  e.g..  Specialized  Common  Carrier  Services, 
First  Report  and  Order,  29  FCC  2d  870  (1971),  ofTd 
on  reconsideration.  31  FCC  2d  1106  (1971),  off d  sub. 
nom..  Washington  Utilities  and  Transportation 
Commission  v.  FCC,  512  F.2d  1142  (9th  Cir.),  cert, 
denied,  423  U.S.  836  (1975);  Resale  and  Shared  Use 
of  Common  Carrier  Services,  Report  and  Order,  60 
FCC  2d  261  (1976)  modified  on  reconsideration.  62 
FCC  2d  568  (1977),  off d sub.  nom.,  AT6-Tv.  FCC,  572 
F.  2d  17  (2d  Cir.),  cert  denied.  439  U.S.  875  (1978). 

•AfC/  Telecommunications  Corp.  v.  FCC,  561  F.2d 
365  (DC.  Cir.  1977),  cert,  denied.  434  U.S.  1040 
(1978),  motion  for  an  order  directing  compliance 
with  the  mandate  granted.  580  F.2d  590  (D.C.  Cir. 
1978),  cert  denied.  439  U.S.  980  (1978). 


rapid  evolution  of  communications  and 
related  technologies,  we  began  a 
proceeding  to  determine  whether 
interstate  message  toll  telephone  service 
(MTS)  and  wide  area  toll  telephone 
service  (WATS),  or  their  functional 
equivalents,  should  be  provided  on  a 
sole-source  or  competitive  basis.*  In  the 
same  year,  the  new  interexchange 
carriers  (other  common  carriers  or 
"OCCs")  entered  into  the  ENFIA 
agreements  establishing  the  rates  they 
would  pay  to  the  local  exchange 
companies  for  their  use  of  exchange 
facilities  in  originating  and  terminating 
their  calls.  ^ 

3.  In  1980  this  Commission  concluded 
that  an  open  entry  policy  and  free 
competition  were  in  the  public  interest 
and  would  further  the  goals  of  the 
Communications  Act. "Subsequently,  in 
the  Third  Report  and  Order  in  CC 
Docket  No.  78-72  [Access  Charge 
Order),*  we  established  comprehensive 
rules  governing  the  process  by  which 
local  telephone  companies  would 
recover  the  costs  of  their  facilities  and 
services  used  in  the  provision  of 
interstate  or  foreign 
communications.*" These  rules  have 


*See  MTS/WATS  Market  Sinicture,  Notice  of 
Inquiry  and  Proposed  Rulemaking,  67  FCC  2d  157 
(1978). 

'These  agreements  were  an  interim  measure  to 
bridge  the  gap  between  the  court  decisions  in  the 
Execunet  cases,  which  permitted  the  OCCs  to  offer 
services  in  direct  competition  with  MTS  and  WATS 
unless  and  until  we  found  that  such  competition 
was  not  in  the  public  interest,  and  our  later 
determination  of  an  appropriate  rate  structure  for 
all  interexchange  carriers.  The  access  to  the  local 
exchange  provided  these  OCCs  was  inferior  to  that 
provided  AT&T  for  its  interstate  services.  We 
concluded  that  the  ENFIA  agreements,  which 
included  rates  substantially  below  those  paid  by 
AT&T  for  local  exchange  access  services,  would 
serve  the  public  interest.  See  Exchange  Network 
Facilities  for  Interstate  Access  (ENFIA), 
Memorandum  Opinion  and  Order,  71  FCC  2d  440 
(1979)  (hereinafter  ENFIA  Order). 

*MTS  and  WATS  Market  Structure.  Report  and 
Third  Supplemental  Notice  of  Inquiry  and  Proposed 
Rulemaking.  81  FCC  2d  177,  para.  24  (1980).       . 

•MTS  and  WATS  Market  Stnicture,  Third  Report 
and  Order,  93  FCC  2d  241  (1983)  (hereinafter  Access 
Charge  Order),  modified  on  reconsideration,  97  FCC 
2d  682  (1983)  (hereinafter  First  Reconsideration 
Order),  modified  on  further  reconsideration,  97  FCC 
2d  834  (1984)  (hereinafter  Second  Reconsideration 
Order),  affd  in  principal  part  and  remanded  in  part 
Nat' I  Ass'n  of  Regulatory  Utility  Comm'rs  v.  FCC, 
737  F.2d  1095  (DC.  Cir.  1984).  cert,  denied.  105  S.  Ct. 
1224, 105  S.  Ct.  1225  (1985).  modified  on  further 
reconsideration.  49  FR  46383  (1984),  50  FR  18,249 
(1985)  (hereinafter  Third  Reconsideration  Order), 
affd  on  further  reconsideration.  50  FR  43,707  (1965) 
appeal  docketed,  U.S.  Telephone  Inc.  v.  FCC.  Not. 
84-1115  (D.C.  Cir.  March  23. 1984). 

"'Hie  separations  rules,  which  govern  the 
apportionment  of  local  telephone  company 
investment  and  expense  between  the  interstate  and 
the  intrastate  jurisdictions,  are  contained  in  Part  67 
of  the  Commission's  Rules.  See  47  CFR  67.1-67.701 
(1964). 


now  become  effective,  and  the  resulting 
"access  charges"  are  assessed  through 
tariffs  filed  by  the  exchange  carriers 
with  this  Commission.  In  adopting  this 
access  charge  plan,  we  sought  to 
achieve  a  balance  among  the  following 
four  policy  objectives:  (1)  Preservation 
of  universal  service;  (2)  elimination  of 
unreasonable  discrimination  or 
preferences  among  rates  for  interstate 
services;  (3)  efficient  use  of  the  network; 
and  (4)  prevention  of  uneconomic 
bypass." 

4.  In  the  access  charge  plan,  we  also 
sought  to  maximize  the  opportunities  for 
full  and  fair  competition  among 
interexchange  carriers.  In  furtherance  of 
this  goal,  we  adopted  rules  to  address 
the  inequalities  between  the 
interconnection  options  offered  to  AT&T 
and  the  OCCs  during  the  transition  to 
equal  access  provided  for  in  the 
Modification  of  Final  Judgment  (MFJ)  in 
the  AT&T  antitrust  case. "The  MFJ 
requires  that  the  divested  Bell  Operating 
Companies  (BOCs)  provide  all 
interexchange  carriers  with  local 
exchange  access  "on  an  unbundled 
tariffed  basis  that  is  equal  in  type, 
quality  and  price  to  that  provided  to 
AT&T  and  its  affiUates." '» The  A«7also 
established  a  schedule  for  the 
implementation  of  equal  access, 
providing  that  it  must  be  available  at 
end  offices  serving  one-third  of  the  Bell 
Operating  Company  (BOC)  exchange 
access  lines  by  September  1, 1985,  and, 
subject  to  certain  exceptions  and 
possible  waivers,  at  all  end  offices  upon 
bona  fide  request  by  an  OCC  by 
September  1, 1986. "To  reflect  the 
superior  access  that  would  continue  to 
be  available  to  AT&T  until  equal  access 
was  implemented,  we  determined  that 
AT&T  should  pay  a  lump-sum  premium 
charge  during  the  equal  access 
transition  period  and  that  the  premium 
charge  should  be  phased  out  at 
approximately  the  same  rate  as  ^qual 
access  was  phased  in.  '* 


' '  Access  Charge  Order  at  para.  122. 

"  United  States  v.  American  Tel  and  Tel.  Co.,  5S2 
F.  Supp.  131  (D.D.C.  1982)  ["Modification  of  Final 
lodgment" or  "MFf").  off d sub  nom.  Maryland  v. 
United  States.  460  U.S.  1001  (1983).  GTE  is  r«quir«d 
to  implement  equal  access  pursuant  to  a  consent 
decree  entered  into  with  the  Department  of  Justice 
to  settle  an  antitrust  challenge  to  CTFs  acquisition 
of  Southern  Pacific  Communications  Company  (now 
GTE  Sprint).  United  States  v.  CTE  Corporation.  603 
F.  Supp.  730  (D.D.C.  1964).  The  remaining 
independent  telephone  companies  are  required  to 
implement  equal  access  in  certain  end  ofncet 
pursuant  to  an  order  of  this  Commission.  See  MTS 
and  WATS  Market  Structure.  CC  Docket  No.  78-72, 
Phase  III,  Report  and  Order.  SO  Fed.  Reg.  15,547 
(1985)  (hereinafter  Independent  Access  Order). 

"/d.  at  227. 

"Id. 

"See  supra  note  9. 
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5.  Following  the  <  doption  of  the 
Access  Charge  Ora  w,  we  submitted  our 


access  charge  rules 


to  careful  review  in 


four  orders  on  recoi  isideration.  In  each 
instance,  we  reaffirfned  our  commitment 
to  the  objectives  set  out  in  the  Access 
Charge  Order  and  to  competition  in  this 
market,  while  modimng  in  certain 
respects  the  means  Iwe  had  selected  to 
achieve  those  objedtives.  In  the  First 
Reconsideration  Older,  we  provided 
that  the  lump-sum  m^mium  charge  on 
AT&T  would  be  replaced  with  a  35% 
differential  in  the  per  minute  charges  for 
the  carrier  common  I  line  element 
assessed  for  premium  and  non-premium 
access.  In  the  Second  Reconsideration 
Order,  we  provided  that  the  differential 
between  premium  and  non-premium 
access  charges  would  be  increased  to 
55%  and  applied  to  fll  access  elements 
and  that  charges  foil  non-premium 
access  would  be  assessed  on  a  flat-rate, 
per  line  basis  for  OCCs.  '*  We  also 
provided  that  the  nan-premium  rate 
would  be  phased  oiit  on  an  end-office- 
by-end-office  basis  fis  equal  access 
became  available. 

6.  In  the  Third  Re  consideration  Order, 
we  conchided  that  t }  avoid  any 
unreasonable  discrimination  against 
smaller,  newer  OCCs  and  to  promote 
terexchange 


rate  charges  for 
for  the  OCCs 
ith  usage-sensitive 
uary  1, 
Fourth 


competition  in  the  i: 
marketplace,  the  fl 
non-premium  accesi 
should  be  replaced 
charges,  effective  ]> 
1986.'^Finallyin  thi 
Reconsideration  Ortier,  we  reafHrmed 
our  decision  in  the  Third 
Reconsideration  Orper  to  implement 
usage-based  charges  for  OCC  non- 
premium  access. " 

B.  The  Joint  Petitioi  for  an  Expedited 
Rulemaking 

7.  On  June  17. 198 ».  GTE  Sprint 
Communications  Cqrporation,  US 
Telecom,  Ina,  Alln^  Communication 
Services,  bia,  and  I  nited  States 
Transmission  Syste  ns.  Inc.  (hereinafter 
"petitioners")  filed  ii  joint  petition 
requesting  the  initiation  of  a  ruiemakiilg 
concerning  the  tram  ition  to  competition 


in  the  long  distance 


telephone  market 


(hereinafter  "Joint  fletition").  On  Jime  20, 
1985,  we  issued  a  Pi  blic  Notice 


ju  jfiai 


"In  making  this  detemtination 
■tnicture  and  levels  esia 
as  a  benchmark  for  the  transition 
See  Second  Reconsideration 
see  also  ENFIA  Order. 
that  9.000  minates  of  use 
estimate  of  average  usage 
compute  the  monthly  per 
Reconsideration  Order  a\ 
■'See  50  FR 18249 
•See  MTS/WATS  Market 
No.  7S-72.  Phase  I.  Memo  andum 
Order.  SO  FR  43707  (1985) 


we  used  the  rate 
l^ished  in  the  ENFIA  tariffs 
to  equal  access. 
Order  at  paras.  51-85; 
note  7.  We  determined 
ler  line  was  a  reasonable 
and  should  be  used  to 
tne  charge.  See  Second 
para.  87. 
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establishing  a  pleading  cycle  on  the 
Joint  Petition. "Twenty-five  parties  filed 
conunents.  and  fourteen  parties  filed 
reply  comments.* 

8.  In  the  Joint  Petition,  the  petitioners 
contend  that  the  evolution  to  effective 
competition  in  the  long  distance 
telephone  market  is  threatened  by 
several  aspects  of  this  Commission's 
current  transition  plan.  The  petitioners 
assert  that  we  have  focused  on  the 
deregulation  of  AT&T  rather  than  on 
measures  to  ensure  the  development  of 
effective  competition.  Moreover,  the 
petitioners  assert  that  our  equal  access 
policies  provide  AT&T  with  substantial 
additional  unfair  advantages.  In 
particular,  the  petitioners  assert  that 
Feature  Group  D  (FGD),"  which  is 
supposed  to  provide  OCCs  with  equal 
access,  is  not  equivalent  in  value  to  the 
access  provided  to  AT&T.  The 
petitioners  also  contend  that  AT&T 
possesses  substantial  monopoly 
endowments  developed  during  decades 
of  competition-fi-ee  activity  and  that 
AT&T  will  continue  to  dominate  the  long 
distance  telephone  market  for  years  to 
come.  The  petitioners  cite  a  study 
prepared  by  the  firm  of  Booz,  Allen  and 
Hamilton**  on  the  prospects  for  the 
OCCs  over  the  next  several  years  as 
evidence  that  the  development  of 
competition  in  the  long  distance 
telephone  market  is  threatened.  The 
petitioners  assert  that  we  should  modify 
our  equal  access  transition  plan  and 
reinstate  effective  regulatory  oversight 
of  AT&T. 

9.  Specifically,  the  petitioners  ask  us 
to  declare  a  maratorium  on  further 
actions  granting  AT&T  "unreasonable 
pricing  flexibility"  and  to  institute  an 
expedited  rulemaking  to  establish  new 
policies  for  the  transition  to  equal 
access  that  would:  (1)  Require  the  BOCs 
to  convert  OCC  access  arrangements  to 
FGD  only  on  a  LATA-wide  basis  ^  with 


■•GTE  Sprint  Communications  Corptvation, 
United  States  Transmission  Systems.  Inc..  AJlnet 
Communications,  Inc.  and  US  Telecom  Ino,  joint 
Petition  for  Expedited  Rulemaking.  RM-^057,  Public 
Notice.  Mimeo  No.  5287  (June  20. 1985).  Commants 
were  Tiled  on  July  2Z  1985  and  reply  comments  were 
filed  on  August  6, 1985. 

"A  list  of  parties  submitting  pleadings  in  this 
proceeding  is  attached  as  Appendix  A. 

"  The  access  tariffs  describe  four  different  types 
of  access  through  a  local  exchange  switch  that  are 
known  as  Feature  Groups  A,  B.  C  and  D.  Feature 
Group  D  describes  the  features  of  the  access 
arrangements  that  the  BOCs  have  designed  to  meet 
their  equal  access  obligations  under  the  MFJ. 

''Booz.  Allen  &  Hamilton.  Inc.,  Proapeclsfor 
Major  Facilities-Based  Other  Common  Carriers 
(March  18. 1985). 

"  "LATA"  stands  for  Local  Access  Transport 
Area,  a  term  used  to  describe  the  areas  created  by 
the  ATAT  Plan  of  Reorganization,  in  which  the 
BOCs  provide  services.  See  ATST  Plan  of 
Reorganization,  United  States  v.  Western  Electric 


tandem  switches  in  place  or, 
alternatively,  require  that  the  OCCs  pay 
FGD  rates  only  when  such  facilities  are 
in  place;  (2)  order  AT&T  to  make 
customer  marketing  data  available  to 
the  OCCs;  (3)  require  AT&T  to  permit 
access  by  the  OCCs  to  AT&Ts 
"advanced  operating  systems"  that 
provide  800  service,  900  service,  and 
automated  credit  card  and  coin-sent 
paid  calling;  and  (4)  reevaluate  the 
validity  of  the  premise  that  FGD 
provides  OCCs  with  marketing 
opportunities  equal  to  those  inherent  in 
AT&T's  interconnection  arrangements. 

C.  Summary  of  Comments 

10.  All  the  OCCs  and  associations  of 
OCCs  that  filed  comments  support  the 
petitioner's  requests. "They  generally 
assert  that  the  entire 
telecommunications  industry  is 
undergoing  unprecedented  change  and 
argue  that  a  number  of  unforseen  and 
serious  deficiencies  in  the 
implementation  of  equal  access  are 
jeopardizing  the  ultimate  achievement  of 
a  viable,  competitive  industry  structure 
for  long  distance  service.  Lexitel,  while 
generally  optimistic  about  long-term 
opportunities  in  the  interexchange 
service  marketplace,  premises  much  of 
its  optimism  on  the  fact  that  high- 
quality,  low-cost  intercity  transmission 
facilities  are  just  now  becoming 
available  to  many  OCCs  and  argues  that 
if  the  Commission's  transitional  policies 
discourage  growth  of  a  competitive 
marketplace,  much  of  this  anticipated 
transmission  capacity  will  not  be  built 
MCI  states  that  the  presence  of  a 
number  of  "competitors"  in  the 
marketplace  does  not  necessarily  mean 
that  there  is  effective  competition  in  that 
marketplace.  MCI  contends  that  the  long 
distance  telephone  market  will  not  be 
truly  competitive  for  years  to  come. 
Teltec  argues  that  the  Commission 
should  disavow  the  concept  that  if  the 
OCCs  are  unable  to  survive  the  rapid 
demonopolization  that  characterizes  the 
present  transition,  they  would  prove  to 
be  inefficient  and  uncompetitive  in  the 
long  run. 


Co..  AT&T  Co..  569  F.  Supp.  99a  993  n.9  (D.D.C.). 
affdsub  nom.  California  v.  United  States.  104  &  Ct. 
83  CI.  542  (1983). 

"These  parties  include  American  Satellite 
Company  (ASC),  Argo  ConununicatioBS  (Argo). 
Lexitel  Corporation  (Lexitel),  MCI 
Telecommunications  Corporation  (MCI).  RCA 
Communications  Corp.  (RCA).  SatelNte  Business 
Systems  (SBS).  TDX  Systems.  Inc.  (TDX).  Teltec 
Saving  Communications  (Teltec),  and  Ae 
Alternative  Carrier  Telecommunications 
Association  (ACTA). 
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11.  Those  opposing  the  Joint  Petition 
include  AT&T,  the  BOC8,»»ContinenUl 
Telecom  (Contel).  Southern  New 
England  Ts^phone  Company  (SNET). 
the  CommiMications  Workers  of 
America  (CyVAj^he  National 
Telephone  Coopei)ative  Association 
ization  for  the 

ncement  of  Small 
le^OPASTCO),  and 
lepl^one 

International 
ion  (ICA)  has 


(NTCA),  the 
Protection  and 
Telephone  Compi 
the  United  States 
Association  (USTA)? 
Communications  Assoi 


on  objection  to  the  commencement  of  a 
reevaiuation  of  the  Commission's 
transition  policies,  but  does  oppose 
several  of  the  petitioners'  specific 
requests.  The  Michigan  Public  Service 
Commission  staff  (Michigan]  opposes 
the  Joint  Petition  to  the  extent  that  the 
requested  actions  would  result  in 
intrastate  rate  increases. 

12.  AT&T  argues  that  the  matters 
raised  by  the  OCCs  are  not  new  or 
unforseen,  but  have  .all  been  debated 
and  analyzed  extensively  and  are  taken 
into  account  in  present  Commission 
policies.  AT&T  asserts  that  the 
Commission's  policies  have  already 
achieved  effective  competition  in  the 
long  distance  market  AT&T  states  that 
the  OCCs'  market  performance  by  any 
measures — revenues,  customers,  annual 
construction  programs,  or  capacity — 
shows  that  they  have  grown  and 
continue  to  grow  at  an  extraordinary 
rate.  AT&T  argues  that  the  petitioners' 
proposal  would  only  deprive  consumers 
of  the  benefits  they  have  been  led  to 
expect  from  Commission  policies  and 
impose  unnecessary  costs,  higher  prices, 
and  less  service  innovation  on  the 
industry. 

13.  Ajneritech  asserts  that  the 
Commission  should  make  a  threshold 
determination  of  the  validity  of  the 
petitioners'  sole  justification  for  their 
request — that  some  sort  of  regulatory 
relief  is  needed  if  competition  is  to 
survive — and  if  their  assertions  are 
found  wanting,  the  Joint  Petition  should 
be  summarily  dismissed.  US  West 
argues  that  the  petitioners'  factual 
claims  are  groundless  and  that  their 
requests  for  regidatory  protection  from 
marketplace  forces  are  repugnant  to  the 
American  view  of  competition. 
BellSouth  supports  the  Commission's 
current  access  charge  plan  and  argues 
that  no  useful  purpose  that  would  be 
served  by  the  csmmencement  of  a 
rulemaking  proceeding.  NYNEX  states 
that  it  is  clear  that  neither  the  Joint 


"Ajneritech.  Bell  Atlantic  BellSouth.  NYNEX 
Pacific  Bell  and  Nevada  Bell  (Pacific],  Southwestern 
Bell,  and  Mountain  States  Telephone  and  Telegraph 
Company,  Northwestern  Bell  and  Pacific  Northwest 
Bell  Telephone  Companies  (US  West). 


Petition  nor  the  supporting  comments 
demonstrate  a  need  for  a  rulemaking 
proceeding.  Pacific  asserts  that 
competition  in  the  interexchange  market 
is  still  developing  and  should  be 
allowed  to  continue  to  do  so  without 
imnecessary  Commission  intervention  at 
this  stage.  Southwestern  Bell  states  that 
a  number  of  these  issues  have  been 
repeatedly  and  exhaustively  addressed 
in  other  proceedings  and  the  remaining 
issues  would  be  more  appropriately 
addressed  in  other  contexts.  Bell 
Atlantic  contends  that  only  two  items  of 
the  petitioners'  requested  relief  deserve 
attention:  Access  to  AT&T  customer 
usage  information  and  access  to  AT&T 
data  base  for  800  service. 

D.  Summary  of  Commission  Response  to 
the  Joint  Petition 

14.  In  resolving  the  issues  before  us  in 
this  proceeding,  we  must  first  address 
our  current  policies  concerning 
competition  in  the  interexchange 
marketplace  and  the  transition  to  equal 
access.  We  conclude  that  the  record 
demonstrates  that  our  policies  are 
fundamentally  sound  and  should  not  be 
modified  in  any  substantial  manner.  In 
particular,  we  conclude  that  the 
requested  tariff  moratorium  is  already 
reflected  in  our  present  policies  and 
further  action  in  response  to  the  present 
petition  is  therefore  uimecessary.  For  its 
interstate  transmission  service  offerings, 
AT&T  remains  subject  to  rate 
regulations  under  the  Conununications 
Act  and  the  full  requirements  of  our 
tariff  review  process.  We  also  conclude 
that  granting  the  petitioner's  requests  to 
continue  the  OCC  non-premium 
discount  after  equal  access  is  available 
at  an  end  office  or  to  extend  some  type 
of  discount  to  the  FGD  traffic  of  the 
OCCs  would  not  serve  the  public 
interest.  We  do  conclude,  however,  that 
several  issues  raised  by  the  petitioners 
do  warrant  further  study.  Thierefore,  we 
grant  in  part  petitioners'  request  for  a 
rulemaking  proceeding.  Specifically,  we 
propose  two  new  requirements  that  are 
not  now  part  of  the  BOCs'  equal  access 
obligations,  but  that  may  help  promote 
competition  in  the  interstate  long 
distance  marketplace.  First,  we  propose 
that  the  BOCs  waive  any  non-recurring 
charges  for  trunk  rearrangements 
associated  with  the  deployment  of 
access  tandems  that  were  requested,  but 
not  available,  upon  conversion  of  an  end 
office  to  equal  access.  Second,  we 
propose  that  the  BOCs  provide  certain 
marketing  data  to  the  interexchange 
carriers.  We  also  find  that  the 
petitioners'  request  for  access  to  AT&Ts 
advanced  operating  systems  for  800 
service  raises  important  issues,  but  we 


conclude  that  they  should  be  addressed 
in  the  context  of  a  rulemaking  petition 
on  the  obligations  of  exchange  carriers 
with  respect  to  800  service  access  that 
was  recently  filed  by  Bell  Atlantic. 

^11.  Analysis  of  Issues 

A.  Tariff  Moratorium  on  Unreasonable 
A  T»T  Pricing  Flexibility 

1.  The  Petitioners'  Position 

15.  The  petitioners  assert  that  the 
OCCs  have  been  forced  to  compete 
solely  on  the  basis  of  offering  lower 
quahty  service  at  discount  rates,  which 
has  brough  them  a  combined  market 
share  of  only  10%  of  the  interLATA 
public  switched  voice  market.  The 
petitioners  state  that  while  the  OCCs 
experienced  substantial  growth  in 
market  share  and  revenue  between  1978 
and  1983,  AT&Ts  revenue  growth  in 
absolute  terms  was  far  greater.  The 
petitioners  also  contend  that  the 
recovery  of  non-traffic  sensitive  (NTSJ 
costs  on  a  traffic-sensitive  basis  allows 
AT&T  to  enjoy  a  marginal  cost 
advantage  in  adding  traffic  to  its 
network.  The  petitioners  assert  that  this 
competitive  advantage  does  not  result 
greater  efficiency  in  AT&Ts  operations 
or  network,  but  that  is  does  permit 
AT&T  considerable  flexibility  in 
designing  new  targeted  rate  schemes 
that  cannot  be  answered  by  its 
competitors. 

16.  The  petitioners  state  that  ATftT 
has  proposed  a  series  of  below-cost 
marketing  schemes  that  put  extreme 
financial  pressure  on  the  prospects  for 
competition  at  the  time  of  the  OCCs' 
greatest  vulnerability.  The  petitioners 
allege  that  the  Commission  has  allowed 
AT&T,  in  essence,  almost  unfettered 
rate  flexibility  and  exacerbated  the 
difficulties  that  have  developed  in  the 
transition  to  a  competitive  marketplace. 
They  contend  that  the  OCCs  have  no 
choice  but  to  maintain  prices  below 
AT&Ts  rates,  and  any  AT&T  below-cost 
price  actions  exacerbate  the  OCCs* 
financial  difficulties.  The  petitioners 
further  agrue  that  an  OCC  will  have  to 
realize  large  increases  in  efficiency  to 
maintain  the  price  differential  necessary 
to  retain  and  attract  customers  during 
the  transition  period  and  that  such 
efficiencies  must  be  achieved  despite 
the  enormous  increase  in  expenses 
resulting  from  the  implementation  of 
equal  access.  The  petitioners  conclude 
writh  a  request  that  no  tariff  changes  or 
pricing  schemes  be  permitted  to  take 
effect  unless  they  are  clearly  and 
convincingly  cost  justified. 
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2.  The  Comments 

17.  MCI  assens  that  AT&Ts  unrivaled 
market  power  and  the  asymmetric 
transition  to  FQD  provide  ATiT  with 
the  incentive  bath  to  engage  in 
predatory  pricing  for  competitive 


services  and  to 
services  during 


overcharge  for  monopoly 
the  transition  to  equal 


access.  MCI  sta  tes  that  no  carrier  other 
than  AT&T  can  price  a  particular 
offering  below  tost  and  survive.  RCA 
argues  that  the  Commission  appears  to 
have  embarked  on  the  piecemeal 
deregulation  of  {AT&T  and  begim 
favoring  such  deregulation  as  an  end  in 
itself.  ASC  argujes  that  the  long  distance 
market  has  yet  |o  reach  the  level  of 
facilities-based  competition  that  would 
support  the  removal  of  active 
Commission  regulation  of  AT&T.  Ai^go 
asserts  the  ATi^s  size  permits  it  to 
shift  costs  and  Establish  prices  that  do 
not  affect  AT&'I  in  the  short  run.  but  do 
prevent  other  merket  entrants  from 
establishing  a  competive  foothold. 

18.  AT&T  argues  that  the  OCCs  ignore 
the  Commission 's  rules  on  resale  of 
AT&Ts  long  dia  tance  service,  which 
allow  competito  re  to  enter  the  market 
with  little  capitj  1  investment.  AT&T 
states  that,  in  addition.  Commission 
forebearance  pdicy  provides  the  OCCs 
with  complete  flexibility  to  charge 
prices  and  introduce  new  services. 
AT&T  contends  that  the  OCCs'  attempt 
to  prevent  AT&'^  pricing  flexibility  is  an 
unsupportable  ejffort  to  deprive 
customers  of  the  benefits  of  reduced 
prices  resulting  from  competition.  AT&T 
argues  that  the  OCCs  disregard  the 
proceeding  to  develop  standards  for  the 
pricing  of  AT&lTs  alternative  service 
oH^erings  and  that  the  pricing  guidelines 
proposed  there  Jo  not  represent  the 
deregulation  of  AT&T,  but  simply  the 
application  of  a  more  rational  cost 
standard.  AT&T  asserts  that  the  OCCs 
also  ignore  the  f  ict  that  specific  AT&T 
tari^s  are  subject  to  extensive  analysis 
in  the  tariff  revi(  w  process,  citing  the 
investigation  of  lie  Pro  America  tariff  as 
an  example.  Fin;  illy,  AT&T  asserts  that 
to  the  extent  the  OCCs'  proposed 
moratorium  com  emplates  a  prohibition 
on  AT&T  filing  rew  tariff  rates,  it  is 
plainly  unlawful 

19.  A  number  <  }f  BOCs  also  oppose  the 
OCC  request  for  a  tariff  moratorium  on 
AT&T.  Ameritetji  states  that  many  of 
the  OCCs'  complaints  about  their  lack  of 
pricing  fiexibility  simply  result  from 
their  desire  to  nnintain  existing  price 
differentials  for  all  their  customers,  even 
though  some  cuatomers  no  longer 
experience  the  lower  quality  access  that 
those  price  diffe  "entials  supposedly 
reflect.  Ameriteoh  asserts  that  the  OCCs 
ignore  the  obvioiis  solution,  which  is  to 


charge  the  higher  costs  of  equal  access 
to  customers  who  benefit  from  it.  Bell 
Atlantic  contends  that  the  impact  on  the 
OCCs  of  recovering  NTS  costs  on  a 
usage  basis  is  a  pricing  issue  that  should 
be  considered  separately  from  the 
technical  issues  of  access  service  raised 
here.  NYNEX  argues  that  the 
appropriate  answer  lies  in  the  provision 
of  access  service  that  is  based  more  on 
the  economic  cost  of  providing  the 
service.  NYNEX  observes  that  this 
Commission  has  established  the 
mechanisms  required  to  achieve  more 
cost-based  access  services  and  argues 
that  the  mechanisms  should  be  allowed 
to  operate.  US  West  agrees  that  the 
Commission  is  already  aware  that  the 
traffic-sensitive  recovery  of  NYS  costs 
impedes  competition  at  all  levels. 

20.  Contel  argues  that  consumers 
would  be  denied  the  benefits  of  free 
competition  if  AT&Ts  rates  are  frozen. 
It  also  states  that  it  would  not  be  in  the 
public  interest  to  force  AT&T  to  charge 
noncompetitively  high  rates  simply  to 
provide  the  OCCs  with  market  shares 
they  would  not  otherwise  be  able  to 
capture.  Contel  further  contends  that  the 
existing  tariff  process  is  adequate  to 
ensure  that  AT&Ts  rates  are  justified 
and  to  protect  the  OCCs'  rights. 

3.  Discussion 

21.  Under  the  Communications  Act  of 
1934,  it  is  unlawful  for  a  common  carrier 
to  charge  rates  that  are  unjust  or 
unreasonable,  or  that  result  in 
unreasonable  discrimination, 
preference,  or  prejudice  with  respect  to 
any  particular  subscriber  or  class  of 
subscribers.** In  a  monopoly 
environment,  the  regulatory 
implementation  of  these  prohibitions 
tended  to  focus  on  the  protection  of 
consumers  fi^m  rates  that  were  either 
too  high  or  unreasonably  discriminatory. 
The  introduction  of,  and  increase  in, 
competition  in  the  interstate 
telecommunications  market  has 
increasingly  made  it  necessary  to 
address  the  additional  question  whether 
the  rates  proposed  by  dominant  carriers 
are  to  low.  In  particular,  there  is  a 
concern  that  a  dominant  carrier  might 
attempt  to  price  its  competitive  offerings 
below  cost,  either  by  shifting  costs 
properly  associated  with  such  offerings 
to  its  monopoly  services  or  simply  by 
selling  at  a  loss  and  deliberately 
sacrificing  current  revenues,  in  order  to 
serve  an  anticompetitive  purpose — that 
is,  to  drive  competitors  out  of  the  market 
and  then  recoup  the  initial  losses 
through  higher  prices  and  profits  in  the 
absence  of  competition. 


*  See  sections  201  (b  J  and  202(a]  of  the  Act  47 
US.C.  201(b)  and  202(a)(1982). 


22.  The  petitioners'  request  is  directed 
at  these  latter  concerns  and  specifically 
to  any  imjustified  or  below-cost  rate 
schemes  proposed  by  AT&T.  Their 
request  and  the  supporting  comments 
appear  to  reflect  a  belief  that  this 
Commission  has  decided  to  deregulate 
the  service  offerings  of  AT&T.  A  review 
of  recent  Commission  action  on  AT&Ts 
tariff  filings  demonstrates,  however,  that 
this  belief  has  no  basis  in  fact.  In  our 
order  requiring  AT&T  to  withdraw 
certain  proposed  tariff  revisions 
incorporating  an  optional  calling  plan 
called  PRO  America,  we  made  it  clear 
that  AT&T  bears  the  burden  of 
demonstrating  that  new  service 
offerings  are  cost  justified  and  will  not 
result  in  an  undue  preference  to  a  select 
customer  group."  And,  in  fact,  the  PRO 
America  offering  targeted  a  segment  of 
the  market  in  which  the  OCCs  have 
established  competitive  offerings. 
Therefore,  to  the  extent  that  the 
petitioners  are  seeking  a  moratorium  on 
the  introduction  of  tariffed  rates  that  are 
below  cost  or  are  not  cost  justified,  their 
request  has  already  been  addressed  by 
this  Commission — there  is  indeed  such  a 
"moratorium"  in  effect. 

23.  This  Commission  must  be  careful 
to  distinguish,  however,  tariff  reductions 
that  are  anticompetitive  from  those  that 
enhance  consumer  welfare.  We  have 
sought  diligently  to  strike  a  reasonable 
balance  between,  on  the  one  hand. 
AT&Ts  need  to  respond  in  an 
increasingly  competitive  environment 
and  the  benefits  consumers  realize  from 
price  reductions  spurred  by 
competition,  and  on  the  other  hand,  the 
need  to  protect  competitors  from 
predatory  or  other  anticompetitive 
behavior  and  consumers'  long-terra 
interests  in  the  prevention  of  such 
behavior.  Thus,  while  we  have  reduced 
the  public  notice  period  applicable  to 
dominant  carrier  tariff  filings  from  90  to 
45  days  to  enable  these  carriers  to 
respond  to  competitive  challenges,  we 
have  also  made  it  clear  that  in  the  event 
we  are  presented  with  a  tariff  filed  by  a 
dominant  carrier  that  is  of  such 
complexity  so  as  to  require  a  longer 
period  than  45  days,  we  will  extend  the 
notice  period  to  the  full  90  days 
permitted  by  the  Act."  And  in  the  case 


"See  ATAT  Communications,  Memorandum 
Opinion  and  Order  in  CC  Oock^  No,85-12&  FCC 
85-510  (released  September  30. 1985). 

"See  Amendment  of  Parts  1  and  61  of  the 
Commission's  Rules,  Report  and  Order,  98  FCC  2d 
855.  para.  54  (1984).  We  streamlined  regtilations  for 
non-dominant  carriers  through  our  Competitive 
Carrier  Rulemaking  Proceeding.  See  Policy  and 
Rules  Concerning  Rates  for  Competitive  Common 
Carrier  Services  and  Facilities  Authorization 
Therefor,  Notice  of  Inquiry  and  Proposed 

Continued 


BEST  COPY  AVAILABLE 


Federal  Regigter  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1985  /  Proposed  Rules S0321 


of  PRO  America,  we  not  only  extended 
the  notice  period,  but  also  suspended 
the  effectiveness  of  the  proposed  tariff 
revisions  for  the  full  statutory  period, 
instituted  an  investigation,  and 
subsequently  found  the  proposed  tariff 
to  be  unlawful. 

24.  Furthermore,  we  have  recently 
established  guidelines  for  the  review  of 
optional  calling  plans  and  other 
supplemental  MTS  tariffs  offered  by 
dominant  carriers.** These  guidelines 
are  designed  to  prevent  anticompetitive 
behavior  while  providing  such  carriers 
with  increased  flexibility  to  price 
competitively.  And  they  are  consistent 
with  our  approach  to  limit  regulatory 
burdens  on  all  suppliers  of  interstate 
MTS  offerings,  while  ensuring  just, 
reasonable,  and  nondiscriminatory  rates 
for  all  consumers. 

25.  This  Commission  will  continue  to 
prevent  AT&T  from  implementing  any 
price  reductions  that  are  not  cost  based 
and  cost  justified.  At  the  same  time,  we 
must  permit  price  reductions  to  become 
effective  that  AT&T  is  able  to 
demonstrate  do  reflect  their  costs.  To 
prohibit  such  price  reductions  would 
simply  amount  to  imposing  a  "tax"  on 
many  American  consumers  to  provide 
OCCs  with  protection  from  legitimate 
price  competition.  Such  a  result  would 
not  be  consistent  with  the  public 
interest.  Furthermore,  we  remain 
convinced  that  the  tariff  process  is  the 
appropriate  forum  for  making  such 
determinations  on  individual  tariff 
proposals.'"  Accordingly,  we  decline  to 
establish  a  so-called  "tariff  moratorium" 
in  this  proceeding." 


Rulemaking,  77  FCC  2d  308  (1079);  Firal  Report  and 
Order.  85  FCC  2d  1  (1980):  Further  Notice  of 
Proposed  Rulemaking.  84  FCC  2d  445  (1981):  Second 
Report  and  Order.  91  FCC  2d  59  (1982). 
reconsideration  denied,  93  FCC  2d  54  (1983);  Further 
Notice  of  Proposed  Rijiemaking.  47  FR  17308  (1982): 
Third  Further  Notice  of  Proposed  Rulemaking,  48  FR 
28292  (1963);  Third  Report  and  Order.  4aFR  48791 
(1983):  Fourth  Report  and  Order,  95  FCC  2d  564 
(1983);  Fourth  Further  Notice  of  Proposed 
Rulemaking.  96  FCC  2d  922  (1984):  Fifth  Report  and 
Order,  98  FCC  2d  1191  (1984):  Sixth  Report  and 
Order,  SO  FR  1215  (1965).  vacated  and  remanded, 
MCI  Telecommunications  Corp.  v.  FCC.  765  F.2d 
1186  (O.C  Cir.  1965). 

"See  Guidelines  for  Dominant  Carriers'  MTS 
Rates  and  Rate  Structure  Plans,  Memorandum 
Opinion  and  Order,  50  FR  42945  (1985). 

"  We  also  agree  with  AT*T  that  such  a 
moratorium  would  raise  substantial  legal  questions. 
SeeATfrT  v.  FCC.  487  F.  2d  865.  879-81  {2d  Clr. 
1973):  see  also  Nader  v.  FCC,  520  F.2d  182. 196  (DC. 
Cir.  1975).  However,  in  light  of  our  rejection  of  the 
proposed  moratorium  on  policy  grounds,  we  need 
not  address  these  questions  here. 

"  The  petitioners  also  complain  atwul  the 
competitive  implications  of  the  recovery  of  non- 
traffic  sensitive  cos.ts  through  usage-sensitive 
access  charges.  To  the  extent  that  this  complahil  i« 
intended  to  demonstrate  the  need  for  a  tariff 
moratorium  on  AT»T.  we  reject  It  for  the  reasons 
discussed  in  the  text.  To  the  extent  it  is  suggesting 


B.  The  Petitioners '  Four  Requests  for 
Rulemaking 

1.  LATA-wide  Conversion  to  Equal 
Access  With  Tandem  Switches  in  Place 

(a)  The  Petitioners'  Position. 

26.  The  petitioners  first  request  is  that 
we  require  that  end  offices  be  converted 
to  FGD  on  a  LATA-wide  basis  with 
access  tandems  in  place  or  that  non- 
premium  rates  be  eliminated  only  when 
such  facilities  are  in  place.  The 
petitioners  maintain  that,  for  a  number 
of  reasons,  the  scattering  of  end-office 
conversions  within  a  LATA  imposes 
burdens  on  the  OCCs  that  have  placed 
them  at  a  much  more  serious 
competitive  disadvantage  vis-a-vis 
AT&T  than  could  reasonably  have  been 
anticipated  at  the  time  the  Commission 
established  its  rules  for  the  transition  to 
equal  access. 

27.  First,  the  petitioners  claim  that  the 
piecemeal  introduction  of  FGD  hampers 
their  ability  to  market  equal  access 
services  effectively,  causes 
inconvenience  and  confusion  for  OCC 
subscribers,  and  introduces 
complications  into  the  utilization  of 
existing  OCC  dial-up  services.  Second, 
the  petitioners  assert  that  equal  access 
conversion  without  tandem  switches 
causes  inefficient  utilization  of  local 
telephone  transport  plant  and 
unnecessary  expenses  for  the  OCCs. 
including  those  associated  with 
inefficient  network  design;  increased 
OCC  installation,  testing,  and 
maintenance  costs;  increased  costs  for 
private  lines  used  to  provide  service  to 
distant  LATAs;  and  the  costs  associated 
with  the  rearrangement  of  trunks  once 
access  tandems  do  become  available. 
Third,  the  petitioners  assert  that  they 
are  required  to  maintain  dual  networks 
since,  for  end  offices  not  yet  converted 
to  equal  access,  customers  must  use 
non-premium  access  for  originating 
calls.  Furthermore,  they  assert  that  OCC 
customers  who  reside  in  areas  served  by 
equal  access  must  continue  to  use  non- 
premium  access  when  they  travel,  since 
they  cannot  determine  whether  a 
particular  location  is  served  by  a  FGD 
office,  and  that  a  significant  number  of 
presubscribed  OCC  customers  continue 


that  such  costs  be  removed  from  access  charges  and 
recovered  in  some  other  fashion,  we  decline  to 
address  it  at  this  time.  The  Federal-State  Joint 
Board  in  CC  Docket  No.  80-286  is  scheduled  to 
review  in  19U  the  effects  of  recovering  such  costs 
through  subscriber  line  charges  rather  than  carrier 
access  charges,  on  universal  service,  bypass, 
economic  efficiency,  and  interexchange 
competition.  The  pricing  Issues  raised  by  the 
pelitiooers  here  are  more  appropriately  addressed 
in  that  proceeding.  See  MTS/WATS  Market 
Structure  and  Amendment  of  Part  67,  Recommended 
Decision  and  Order,  49  FR  48325  (1984);  Decision 
and  Order.  SO  FR  930  (1965), 


to  use  the  non-premium  method  of 
access  even  when  premium  access  is 
available.  The  petitioners  state  that  this 
situation  increases  their  switching, 
maintenance,  testing,  ordering,  and 
associated  customer  service  and 
network  administration  costs  as  a  result 
of  their  need  to  purchase  both  premium 
and  non-premium  access.  Fourth,  the 
petitioners  claim  that  a  lack  of  two-way 
trunks  for  FGD  service  between  a 
carrier's  point  of  presence  and  FGD 
tandems  at  the  time  of  conversion 
requires  the  purchase  of  additional 
trunks,  consumes  additional  switch 
capacity,  and  generates  additional 
testing,  maintenance,  and  administrative 
costs, 
(b)  The  Comments. 

28.  A  number  of  OCC  commenters, 
including  MCI  and  SBS,  argue  that  a 
major  problem  with  the  end-office-based 
implementation  of  equal  access  has 
been  the  lack  of  geographic  coordination 
of  end-office  conversions.  Lexitel 
applauds  the  voluntary  actions  of 
several  exchange  carriers  to  cluster  such 
conversions,  but  argue  that  voluntary 
action  by  certain  companies  does  not 
reduce  the  need  for  Commission  action. 

29.  Most  of  the  OCCs  that  filed  also 
support  the  petitioners'  arguments  on 
access  tandems.  For  example,  TDX 
states  that  the  implementation  of  equal 
access  could  have  been  accomplished 
with  far  greater  efficiency  and  lower 
costs  if  the  BOCs  had  installed  access 
tandems  before  or  at  the  same  time  as 
conversion  of  end  offices.  SBS  argues 
that  the  absence  of  access  tandems  for 
the  purpose  of  concentrating  traffic,  and 
the  resulting  need  to  install  direct  trunks 
from  the  OCC  point  of  presence  to  each 
converted  end  office,  significantly 
increases  access  costs  per  unit  of  traffic. 
SBS  also  supports  the  petitioners' 
arguments  diat  OCCs  incur  significant 
costs  as  a  result  of  having  to  maintain 
dual  networks  to  operate  with  both  FGD 
and  FGB  access  services.  Like  the 
petitioners,  SBS  states  that  it  will  have 
to  maintain  some  non-premium  facilities 
indefinitely,  even  in  areas  that  are  fully 
converted,  in  order  to  provide  service  to 
customers  traveling  in  unconverted 
areas  and  to  presubscribed  customers 
who  continue  to  use  non-premium 
access.  SBS  also  states  that  it  has  been  . 
notified  by  several  BOCs  that  two-way 
trunks  will  be  unavailable  in  a  number 
of  end  offices  at  cut-over.  SBS  adds  that, 
on  occasion,  attempts  to  transmit  trafRc 
on  two-way  trunks  have  been 
unsuccessfiil. 

30.  AT&T  states  that  the  Commission 
has  recently  denied  requests  Hrat  are 
identicial  to  those  asserted  in  the 
petition  and  argues  ^t  when  an  end 
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o^ce  is  converted  to  FGO.  the  OCCs 
obtain  the  beneSts  of  equal  access  in 
that  end  office.  AT&T  states  that  the 
OCCs'  complaints  about  the 
unavailability  olaccess  tandems  and 
two-way  trunks  nave  been  considered 
and  rejected  by  the  Commission  and  the 
Court.  AT&T  as^rts  that  OCCs' 
concerns  about  I  he  need  to  maintain 
"dual  access  net  M^orks"  are  misplaced 
since  the  dispari  ies  between  premium 
and  non-premiun  access  are  precisely 
what  the  discourt  addresses.  AT&T 
believes  that  an]  of  the  so-called 
"disadvantages"  cited  by  the  OCCs  are, 
at  most,  transitoi  y  and  will  cease  to  be 
of  significance  in  the  near  future. 
Indeed,  in  AT&Tis  view,  all  of  these 
alleged  disadvantages  are  more  than 
offset  by  the  disc  ount  for  non-premium 
access,  which,  it  asserts,  is  excessive. 

31.  The  BOCs  j  enerally  argue  that 
neither  the  OCC  -equest  for  discounted 
access  rates  until  end  offices  are 
converted  LATAJwide  or  nationwide, 
nor  the  request  far  alterations  to  the 
conversion  plan,  {are  new.  In  particular, 
they  assert  that  iji  the  Third 
Reconsideration  yrder  the  Commission 
considered  and  rejected  the  OCCs' 
arguments  on  thej  issue  of  the  phase-in 
of  equal  access  a^d  the  phase-out  of  the 
OCC  discount.  Tke  BOCs  maintain  that 
their  equal  acces  i  plans  are  reasonable 
and  that  the  OCC  s'  request  for 
clustering  is  men  ly  an  attempt  to 
perpetuate  their  ( iscount  for  FGA  and 
FOB  traffic  or  ev(  in  extend  it  to  FGD 
traffic.  The  BOCs  argue  that  since  the 
petitioners  are  ot  viously  aware  that 
LATA-wide  conversions  are  not 
possible  now,  nor  in  the  near  term,  it 
can  be  assumed  I  hat  their  purpose  is 
really  to  obtain  clscounts  for  the 
foreseeable  futur ;.  The  BOCs  further 
assert  that  the  Oi  Xs'  request  would 
unreasonably  inc  rease  the  cost  of  equal 
access,  and  that  he  "solution"  of 
imposing  these  a  Ided  costs  on  AT&T 
would  give  AT&f  a  greater  incentive  to 
bypass  the  BOCa  With  respect  to  the 
effect  of  the  OCC  s'  request  on 
independent  tele]  )hone  companies, 
Contel  asserts  th  it  mandatory  LATA- 
wide  equal  access  conversion  would  ' 
require  reversal  (  f  the  decision  in  Phase 
III  of  CC  Docket  1  'Jo.  78-72  upon  which 
the  independents  have  established  long- 
range  plans  and  i  vould  require 
premature  retirenent  of  various  non- 
conforming offices. 

32.  On  the  accc  ss  tandem  issue,  the 
BOCs  state  that,  o  the  extent  possible, 
their  conversion  ;  ilans  have  been 
structured  to  prof  ide  for  the  activation 
of  equal  access  tandems  before 
subtended  end  oljfices  are  converted. 
NYNEX  argues  that  the  costs  and 


inefficiencies  cited  by  the  OCCs  are 
misleading,  since  the  traffic  of  many 
carriers  is  routed  directly  even  when  an 
access  tandem  is  available.  Bell  Atlantic 
states  that  the  increased  costs  to  OCCs 
for  direct  connection  are  minimal,  with 
the  only  additional  OCC  capital 
expenditure  involving  the  additional 
ports  on  OCC  switches.  Ameritech  and 
Bell  Atlantic  state  that  they  waive 
rearrangement  charges  for  OCCs  that 
modify  trunking  arrangements  to  use  an 
access  tandem  that  was  not  available 
when  originally  requested.  Ameritech 
also  states  that  the  OCCs'  asserted  need 
for  a  dual  network  following  end  office 
conversions  appears  to  call  for  better 
OCC  customer  education  efforts.  In  Bell 
Atlantic's  view,  the  OCCs  are  not 
maintaining  "dual  networks";  rather 
each  OCC  has  a  single  network  with 
different  types  of  interconnection  in 
different  locations.  US  West  states  that 
it  is  not  aware  of  any  shortage  of  two- 
way  trunks  for  FGD  service  in  its 
territory  and  suggests  that  one  recent 
incident  involving  GTE  Sprint 
demonstrates  that  most  problems  cair' 
best  be  resolved  by  the  carriers 
themselves,  without  regulatory 
intervention, 
(c)  Discussion. 

33.  This  Commission  has  considered 
at  great  length  the  access  charge  rules 
that  govern  interstate  competition.  In 
particular,  we  have  reviewed  on  a 
number  of  occasions  the  premium  and 
non-premium  rate  categories  for  access 
services  provided  by  the  exchange 
carriers  to  the  interexchange  carriers 
during  the  transition  to  equal  access. 
Most  significantly,  we  have  considered 
OCC  proposals  to  abandon  the  end- 
office  approach  to  phasing  out  the  non- 
premium  discount  by  extending  the 
discount  until  access  tandems  are  in 
place  or  all,  or  a  substantial  majority  of, 
end  offices  in  a  LATA  are  converted.  In 
two  orders  adopted  this  past  year,  we 
have  declined  to  adopt  such  proposals 
and  made  it  clear  that  the  end-office 
approach  to  phasing  out  the  discount 
and  the  55%  level  of  the  discount  are 
complementary  parts  of  the  equal  access 
transition  plan." 

34.  The  petitioners'  first  rulemaking 
request  has  two  components.  First,  they 
ask  that  we  require  that  end  offices  be 
converted  to  FGD  on  a  LATA-wide 
basis  with  access  tandems  in  place. 
Alternatively,  they  ask  that  non- 
premium  rates  be  eliminated  only  when 
such  facilities  are  in  place.  Under  the 
first  component,  we  would,  in  effect, 
have  to  order  or  prohibit  the  BOCs  fi-om 


converting  individual  end  offices  to  FGD 
access  until  access  tandems  are  in  place 
and  all  end  offices  in  a  LATA  were  able 
to  be  converted.  The  MF/,  however, 
provides  a  schedule  for  the 
implementation  of  equal  access,  which, 
as  indicated,  requires  that  by  September 
1986  it  be  made  available  in  all  BOC  end 
offices  for  which  a  bona  fide  request  for 
equal  access  has  been  made.  For  the 
purposes  of  that  schedule,  equal  access 
services  are  deemed  available  in  all  end 
offices  that  are  actually  converted  to 
equal  access  and  not  only  in  those 
converted  end  offices  accessible  through 
access  tandems  or  in  LATAs  in  which 
virtually.all  end  offices  are  converted. 
The  approach  adopted  in  the  MF/  is,  of 
course,  consistent  with  pre-divestiture 
OCC  assertions  that  they  should  be 
afforded  equal  interconnection  as  soon 
as  possible.  Moreover,  the  OCCs  had  an 
opportunity  to  comment  on  the  present 
equal  access  implementation  schedules 
when  they  were  first  proposed  to  the 
court."  The  actual  implementation  of 
equal  access  is  now  at  an  advanced 
stage.  By  the  end  of  this  year, 
approximately  51%  of  all  BOC  access 
lines  will  be  converted  to  FGD,  and 
these  lines  represent  approximately  70% 
of  all  lines  that  are  to  be  converted  by 
September  1986.  Therefore,  to  the  extent 
the  OCCs  are  requesting  that  we  direct 
that  end  offices  only  be  converted  on  a 
LATA-wide  or  SMSA-wide  basis,  it  is 
our  view  that  this  might  only  serve  to 
delay  the  provision  of  equal 
interconnection  pursuant  to  the  court- 
approved  schedule.'* 

35.  The  second  component  of  the 
petitioners'  request  is  merely  an  attempt 
to  revisit  the  question  of  the  non- 
premium  phase-out  despite  the  fact  that 
we  have  addressed  this  question  in  two 
recent  orders  and  have  made  it  clear 
that  we  tied  the  phase-out  of  the  non- 
premium  discount  to  the  phase-in  of 
equal  access  established  pursuant  to  the 
MF/."  Furthermore,  in  adopting  the 


JMI 


"See  Third  Reconsideration  Order  and  Fourth 
Reconsideration  Order,  supra  note  9. 


"  See  eg.  552  F.  Supp.  at  147,  569  F.  Supp.  at  993. 
and  569  F.  Supp.  at  1061-2. 

"  We  note  with  approval,  however,  the  voluntary 
actions  taken  by  sever&l  BOCs,  including  Pacific 
Bell.  Bell  Atlantic  and  Northwestern  Bell,  to  cluster 
the  conversion  of  end  offices  in  major  metropolitan 
areas.  We  encourage  other  carriers  to  lake  similar 
actions  to  the  extent  that  this  is  feasible  at  this 
advanced  stage  of  the  conversion  process. 

"See  Third  Reconsideration  Order  at  para.  28.  In 
the  Fourth  Reconsideration  Order  we  dismissed  the 
petition  for  reconsideration  of  the  issue  of  the 
phase-out  of  the  non-premium  discount  on  an  end- 
office  basis  as  untimely.  We  also  staled  that,  to  the 
extent  it  would  be  appropriate  to  address  this  issue 
again  in  the  light  of  new  facts  or  changed 
circumstances,  the  Joint  Petition  provided  the 
proper  vehicle  for  that  reexamination.  See  Fourth 
Reconsideration  Order  at  paras.  2A-9.  In  our  view 

Continued 
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current  non-premium  access  differential, 
we  stated  that  the  rate  at  which  the 
differential  would  be  phased  down  was 
a  relevant  factor  in  selecting  the 
appropriate  differential.**  As  we 
indicated  in  the  Third  Reconsideration 
Order,  were  we  to  change  the  end-ofRce 
approach  to  phasing  out  the  discount  or 
alter  the  present  approach  in  any  major 
respect,  we  would  also  find  it  necessary 
to  consider  reducing  the  level  of  the 
discount  below  55%.*^  We  concluded  in 
that  Order,  however,  that  making  either 
type  of  change  would  not  be  in  the 
public  interest.**  Here,  the  petitioners  do 
not  ask  for  a  lower  discount  coupled 
with  a  slower  phase-out.  Instead,  they 
seek  to  retain  the  current  non-premium 
discount  for  an  extended  period  of  time. 
We  conclude  that  such  an  extension  of 
the  non-premium  discount  would  be 
both  inappropriate  and  contrary  to  the 
public  interest.**  Therefore,  we  decline 
to  revisit  the  non-premium  phase-out  in 
this  proceeding.*" 

36.  While  the  petitioners  have  not 
established  a  basis  for  revisiting  earlier 
decisions  or  for  Commission 
intervention  modifying  the  equal  acqess 
implementation  schedule,  there  is  one 
facet  of  the  access  tandem  issue  we 
wish  to  examine  further.  We  are 
concerned  with  the  possibility  that  the 
OCCs  may  be  asked  to  bear  certain 


the  loint  Petition  does  not  establish  new  facts  or 
changed  circumstances  that  warrant  such  a 
reexamination. 

"•  See  Second  Reconsideration  Order  at  para.  76. 

"  See  Third  Reconsideration  Order  at  para.  28. 

"/d 

"  II  appears  that,  as  a  practical  matter,  were  we 
now  to  adopt  a  rule  that,  for  example,  continued  the 
discount  until  access  tandems  were  in  place,  most 
lines  would  be  subject  to  premium  charges  in  any 
event  since  as  of  September  30, 19SS.  approximately 
81%  of  converted  lines  were  accessible  through  a 
tandem  switch,  and  in  1966  more  than  99%  of  the 
lines  to  be  converted  will  be  in  end  offices  with 
access  tandem  availability.  (The  percentages  listed 
here  are  based  on  letters  filed  by  the  regional  Bell 
holding  companies  pursuant  to  our  equal  access 
reporting  requirements.  Copies  of  these  letters  will 
be  included  in  this  rulemaking  docket.) 

*°  None  of  the  other  issues  raised  by  the 
petitioners  warrant  reconsideration  of  the  non- 
premium  discount  or  the  complementary  end-ofiice- 
based  phase-out.  Moreover,  there  is  no  evidence 
before  us  to  suggest  that  any  of  the  issues  raised  by 
the  petitioners  constitutes  a  serious  problem.  For 
example,  although  there  may  have  been  some 
instances  in  which  two-way  trunks  were 
unavailable  at  the  time  of  an  end-office  conversion, 
there  is  no  evidence  to  suggest  that  there  are 
widespread  shortages  of  such  trunks.  Furthermore, 
to  the  extent  the  OCCs  maintain  so-called  "dual 
networks"  because  some  end  offices  in  an  area  are 
not  yet  converted  to  equal  access,  they  are 
compensated  since  the  full  55%  discount  continues 
to  apply  to  traffic  in  and  out  of  these  end  ofHces.  To 
the  extent  the  problem  arises  because  OCC 
customers  in  converted  end  offices  continue  to  use 
non-premium  access,  it  appears  to  l>e  a  matter  that 
warrants  more  extensive  marketing  and  customer 
education  efforts  on  the  part  of  the  OCCs  rather 
than  a  continuation  of  the  non-premium  discount 


costs  related  to  the  rearrangement  by 
the  BOCs  of  trunks  associated  with  the 
deployment  of  access  tandems  that  were 
requested,  but  not  available,  upon 
conversion  to  equal  access.  Moreover, 
we  are  aware  that  at  least  two  of  the 
BOCs  have  also  demonstrated  a  concern 
in  this  area  and  are  waiving  the  non- 
recurring charges  for  the  rearrangement 
of  trunks  associated  with  these  access 
tandems.  Therefoi^,  we  request  that 
parties  comments  on  whether  the  waiver 
of  these  non-recurring  charges  should  be 
required  by  this  Commission.  We  also 
ask  that  parties  provide  estimates  on  the 
magnitude  of  costs  associated  with 
rearrangement  of  trunks  occasioned  by 
the  deployment  of  access  tandems  and 
address  the  question  of  alternative 
methods  of  recovery  of  these  costs. 

(2)  Customer  Marketing  Date 

(a)  The  Petitioners'  Position. 

37.  The  petitioners'  second  request  is 
that  the  Commission  order  ATfti"  to 
make  customer  marketing  data  available 
to  the  OCCs.  The  petitioners  state  that 
AT&Ts  prior  monopoly  role  provides  it 
with  unique  customer  usage  information 
that  permits  it  to  design  special  rate 
plans  and  to  advertise  more  effectively 
than  the  OCCs. 

38.  The  petitioners  further  argue  that 
AT&Ts  traffic  information  also  can  be 
used  to  plan  and  engineer  systems  with 
greater  precision  because  such 
information  permits  accurate  facility 
forecasting.  The  petitioners  observe  that 
substantial  network  efHciency  penalties 
are  caused  by  over-forecasting  the 
amount  of  BOC  facilites  needed  to 
provide  a  given  level  of  service  and 
severe  service  quality  penalties  are 
caused  by  under-forecasting.  The 
petitioners  state  that  without  AT&T 
traffic  data  or  any  prior  experience  in 
providing  service  via  trunk-side 
interconnections  to  individual  end 
offices,  the  OCCS  are  left  to  their  best 
guesses  as  to  facility  requirements  that 
can  never  be  as  accurate  as  the  data- 
based  forecasts  of  AT&T. 

(b)  The  Comments. 

39.  The  commenting  OCCs  support  the 
petitioners'  request  for  access  to  AT&T 
customer  data  on  basically  the  same 
grounds  as  those  cited  in  die  Joint 
Petition.  AT&T  opposes  the  petitioners' 
request,  arguing  that  OCC  appropriation 
of  AT&T  customer  usage  data  would  be 
unlawful  and  unwise.  AT&T  states  that 
current  interexchange  usage  data  on 
AT&T  customers  are  AT&T's  property 
and  are  in  the  nature  of  trade  secrets 
and  proprietary  information  that  should 
be  protected  from  disclosure.  AT&T 
argues  that  release  of  such  data  to  the 
OCCs  is  not  necessary  to  ensure 


competition,  and  indeed  would  be 
antithetical  to  competition.  AT&T 
asserts  that  the  OCCs  have  a 
sufficiently  broad  base  of  customers  to 
develop  their  own  mariieting  analysis. 

40.  The  other  commenting  parties 
generally  oppose  the  petitioners' 
request.  NYNEX  argues  that  a  BOCs 
ability  to  market  its  billing  and 
collection  services  to  interexchange 
carriers  would  be  severely  hampered  if 
it  were  required  to  disseminate 
customer  toll  usage  data  to  the  carriers' 
competitors.  Bell  Atlantic  and  US  West 
state  that  they  have  offered  to  make 
nonlisted  customers'  names  and 
addresses  available  to  the  OCCs.  ICA 
opposes  making  AT&Ts  customer 
marketing  data  broadly  available  to  any 
OCC,  and  argues  that  release  of  these 
data  would  be  unduly  intrusive  on 
customers'  privacy  interests.  NTCA  and 
OPASTCO  also  oppose  the  petitioners' 
request  on  the  ground  that  it  would  be 
an  improper  appropriation  of  exchange 
carrier  property,  but  they  agree  that 
traffic  information  is  important  for  the 
efficient  operation  of  the  network. 
Michigan  ai^es  that  the  BOCs  should 
be  required  to  furnish  the  OCCs  with 
traffic  data  on  a  generic,  but  not  a 
customer-specific,  basis  for  each 
exchange  group  in  order  to  assist  the 
OCCs  in  trafflc  forecasting. 

(c)  Discussion. 

41.  Historic  customer  usage  data  can 
be  a  useful  tool  in  the  planning, 
engineering,  and  installation  of  carrier 
networks  and  the  marketing  of 
telecommunications  services.  It  is 
important  to  recognize,  however,  that 
customer-specific  data  is  subject  to  legal 
and  policy  concerns  that  protect 
individual,  corporate,  and  societal 
interests.  In  this  instance,  as  ICA — a 
major  user  group — observes,  the  release 
of  customer-specific  usage  data  raises 
immediate  concerns  about  individual 
privacy.  Indeed,  on  its  face,  the  request 
seems  to  be  unduly  intrusive.  Moreover, 
these  data  are  clearly  proprietary  in 
nature.  The  petitioners  do  not  address 
these  serious  interests  %vith  regard  to  the 
release  of  customer/specific  data. 

42.  There  may  be  a  middle  ground, 
however,  that  would  provide  OCCs  with 
information  that  would  be  useful  for 
their  planning  and  marketing  purposes, 
but  that  would  not  involve  the 
mandatory  release  of  customer-specific 
data.  In  particular,  we  ask  for  comment 
on  whether  a  requirement  that  the  BOCs 
provide  certain  disaggregated 
information  to  the  interexchange 
carriers  might  be  appropriate.  For 
example,  it  appears  that  one  BOC, 
Northwestern  Bell,  already  provides 
interexchange  carriers  with  certain 


50324  Fe<  eral  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1985  /  Proposed  Rules 


disaggregated  dat« 


projected  numbera 


on  the  demographics 


and  telephone  sub^cribership 
characteristics  of  I  "le  local  telephone 
exchanges  in  the  n  lajor  cities  it  serves.*' 
These  data  includi :  (1)  Historical  and 


of  business  and 


residence  telephone  lines;  (2)  average 
usage  per  line;  (3)  i  lumber  of  firms  by 
industry  classiftcal  ion  and  the  number 
of  their  employees  in  the  area;  (4) 
breakdowns  of  the  population  by 
occupation,  age.  and  sex,  as  well  as 
unemployment  and  labor  force 
participation  rates]  and  (5)  number  of 
dwelling  units,  breakdowns  on  whether 
the  unit  is  owner  occupied  or  rented, 
and  housing  value^  or  rents  paid. 
Northwestern  Bell  filso  apparently 
compiles,  and  provides  to  interexchange 
carriers,  informatioi  on  the  general 
business  climate  oflthe  metropolitan 
areas  and  states  in  {which  it  operates. 
Northwestern  Bell  Provides  this 
information  free  of  charge. 

43.  Our  initial  impression  is  that 
information  like  that  provided  by 
Northwestern  Bell  |vouid  be  valuable  to 
ers  in  their  planning 
ts.  It  also  appears 
5e  the  most  efficient 
ke  of  information. 


interexchange  car 
and  marketing  effo^ 
that  the  BOCs  may] 
providers  of  this  tj 
Indeed,  for  certain  iypes  of  information, 
they  may  be  the  oni  y  possible  source  of 
data.  Therefore,  we  propose  the 
establishment  of  an  information 
collection  and  repoiting  requirement  on 
the  BOCs.  and  we  request  comment  on 
the  specific  nature  )  ind  extent  of  any 
such  requirement.  Ii  i  particular,  we 
request  that  parties  comment  on 
whether  the  Northy  estem  Bell  program 
would  provide  a  so)  ind,  cost-effective 
model  on  which  to  iase  such  a 
requirement.  Finall] ,  we  ask  that  parties 
address  the  costs  ai  id  benefits  of  such  a 
requirement  with  respect  to  each  of  the 
categories  cited  by  Northwestern  Bell. 

3.  Access  to  AT&Ti  Advanced 
Operating  Systems 

(a)  The  Petitioners'  Position. 

44.  The  petifionerp'  third  request  is 
that  AT&T  be  required  to  permit  access 
by  the  OCCs  to  its  advanced  operating 
systems  that  the  petitioners  state  serve 
as  the  basis  of  AT&JTs  monopoly  over 
800  service,  900  service,  and  automated 
credit  card  and  coin-sent  paid  calling. 
The  petitioners  conjend  that  the 
Common  Channel  Interoffice  Signalling 
(CCIS)  system  database  effectively 
provides  AT&T  witk  a  monopoly  on  800 


*'  See  lanice  D.  SJoneyJ  Northwesfern  Bell 
Telephone  Cooipeny,  Tevimony  before  the  Senate 
Committee  on  Cominercctt  Science  and 
Transportation  (September  11. 1985).  A  copy  of  tlda 
teatimony  was  provided  k)  the  Commiaaion  and  will 
be  included  in  this  rulemaking  docket. 


UMI 


service  and.  in  conjunction  with  the 
DBAS  system, ♦•  allows  AT&T  to  be  the 
only  carrier  with  universal  automated 
credit  card  calling.  They  characterize 
these  systems  as  "imeamed 
advantages"  over  the  OCCs.  The 
petitioners  argue  that  if  AT&T  retains 
exclusive  rights  to  this  technology, 
AT&T  will  remain  the  only  full-service 
long  distance  carrier  long  after  equal 
access  is  phased  in.  In  their  view,  the 
duplication  of  these  operating  systems 
would  require  the  OCCs  to  expend  years 
of  development  effort  and  tens  of 
millions  of  dollars, 
(b)  The  Comments. 

45.  Lexitel  states  that  PGD  does  not 
now  enable  the  OCCs  to  offer  800 
service  at  all,  and  that  the  access 
necessary  to  allow  OCCs  to  offer  an  800 
service  comparable  to  AT&Ts  will  not 
be  available  until  at  least  1987.  Lexitel 
states  that  AT&T  has  aggressively 
marketed  its  unique  800  service 
capability  and  argues  that  the  data 
bases  necessary  to  offer  800  service 
should  be  made  available  to  the  OCCs. 
MCI  argues  that  AT&T's  800  data  base  is 
both  a  barrier  to  entry  and  a  source  of 
market  power  for  AT&T.  MCI  contends 
that  a  large  business  that  has  a  need  for 
both  800  and  Out-WATS  services  may 
have  a  preference  for  dealing  with  only 
supplier  and  therefore  may  be  less  likely 
to  order  Out-WATS  service  from  an 
OCC.  MCI  argues  that  the  Commission 
should  explore,  as  an  interim  measure, 
whether  AT&Ts  800  facilities  should  be 
made  available  to  the  BOCs  for  resale. 

46.  AT&T  argues  that  the  OCCs  are 
not  entitled  to  access  to  AT&Ts 
proprietary  systems.  AT&T  asserts  that 
the  OCCs'  claim  to  AT&Ts  property 
ignores  the  court's  decision  that  the 
CCIS  database  is  an  interexchange  asset 
and  the  property  of  AT&Ts 
shareholders.  AT&T  states  that  the 
requested  action  would  not  only  be 
unlawful,  but  poor  public  policy  as  well. 
AT&T  contends  that  if  its  competitors 
could  simply  use  AT&Ts  technology, 
they  would  have  little  incentive  to 
innovate,  and,  in  fact,  AT&T  itself  would 
have  less  incentive  to  commit  the 
resources  necessary  to  produce  future 
innovations.  AT&T  states  that  it  does 
not  provide  900  service  or  interLATA 
coin  sent-paid  service  using  the  CCIS 
database  and  contends  that  its 
competitors  have  the  capability  of 
developing  their  own  systems  to  handle 
these  functions.  AX&T  states  that  many 
OCC  80D-like  and  credit  card  services 
are  provided  without  the  use  of  AT&Ts 


"The  petitionen  state  that  DBAS  la  a  database 
system  tbal^ permits  verification  of  cradit  card 
calling  records  and  other  calling  parameters.  Joint 
Petition  at  17,  n.  24. 


CCIS  database  and  that  this 
demonstrates  that  the  access  requested 
by  the  petitioners  is  unnecessary. 

47.  Bell  Atlantic  agrees  with  the  OCCs 
that  AT&Ts  monopoly  on  800  service  is 
a  problem  in  a  competitive  environment, 
but  states  that  it  has  outlined  a  plan  to 
solve  this  problem  in  a  separate  petition 
for  rulemaking.  Southwestern  Bell  states 
that  the  Bell  Atlantic  petition  accurately 
outlines  the  history  of  the  800  service 
dilemma,  including  whether  AT&T 
should  permit  access  to  its  data  base, 
and  that  it  would  be  more  appropriate  to 
address  the  800  service  issue  in  that 
proceeding.  NYNEX  states  that  it  has 
requested  that  the  Department  of  Justice 
(DOJ)  take  the  steps  necessary  to  ensure 
AT&T's  full  assistance  in  providing  the 
hardware  and  software  required  to 
implement  NYNEX's  800-service  data 
base  plan,  which  would  permit 
customers  to  change  interexchange 
carriers  without  changing  their  800 
numbers.  US  West  argues  that  any 
problem  that  has  been  created  for  the 
OCCs  in  this  area  is  a  result  of  their 
tactical  decision  to  litigate  most  of  their 
complaints  with  the  DO)  in  the  first 
instance.  US  West  also  states  that  the 
OCCs  are  not  required  to  duplicate 
AT&Ts  operating  systems  in  order  to 
provide  800  and  calling-type  services 
and  asserts  that  it  is  eager  to  deploy  the 
necessary  hardware,  software,  and 
related  data  bases. 

48.  ICA  argues  that  die  OCCs  should 
not  be  given  access  to  800  service 
numbers  and  the  underlying  data  bases 
and  technology  if  the  result  would  be  to 
disrupt  the  availability  and  timeliness  of 
service  to  its  members.  NTCA  and 
OPASTCO  contend  that  Uie  property 
concerned — the  AT&T  database 
system — is  owned  by  AT&T  and  not  the 
ratepayer  and  that,  at  the  very  least. 
AT&T  would  be  entided  to  just 
compensation  under  the  fifth 
amendment  of  the  Constitution  if  the 
requested  rehef  is  granted. 

(c)  Discussion. 

49.  800  service  or  "In- WATS"  is  a 
telecommunications  offering  that 
permits  the  called  party  to  be  billed  for 
incoming  calls.  In  particular,  it  affords 
businesses  and  other  organizations  a 
means  of  providing  potential  customers, 
or  other  persons  with  whom  they  wish 
to  communicate,  an  easy-to-use,  free 
method  of  contacting  them.  From  the 
introduction  of  800  service  by  AT&T  in 
1967  until  1981,  800  calls  were  handled 
by  certain  designated  originating  and 
terminating  offices  that  utilized  a  special 
800-NXX  routing  and  screening 
methodology  that  would  identify  the 
service  area  from  which  the  call 
originated,  verify -that  this  area  was 
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included  in  the  subscribed  service  area, 
and  route  the  call  to  the  local  network 
for  completion.  Under  this  approach,  all 
of  the  digits  in  the  800  service  number 
had  significance  for  the  screening  and 
routing  functions.  The  result  was  that 
subscribers  had  no  choice  of  800  service 
numbers,  and  a  change  in  the  receiving 
location  or  geographic  coverage  required 
a  change  in  the  800  service  mimber. 

50.  In  1981  AT&T  implemented  a  more 
sophisticated  system  to  screen  and  route 
800  service  traffic.  This  system  utilizes 
AT&Ts  CCIS  database  to  read  and 
translate  the  800  service  number  into  a 
standard  ten  digit  telephone  number, 
which  allows  the  provision  of  certain 
new  service  options,  including  800 
service  numbers  that  have  verbal 
significance. 

51.  The  Plan  of  Reorganization  in  the 
M/7  assigned  the  CCIS  database  for  800 
service  to  AT&T.*'  The  plan  also  . 
provides  that  AT&T  must  lease  access 
for  the  CCIS  system  to  the  BOCs  for  their 
provision  of  intraLATA  800  service, 
provided,  however,  that  AT&T  has  no 
obligation  to  allow  BOCs  use  of  the 
CCIS  facilities  under  any  arrangement 
that  would  allow  access  directly  or 
indirectly  to  AT&Ts  CCIS  network  by 
other  interexchange  carriers.'**  In 
addition,  the  plan  provides  that  the 
BOCs  and  the  OCCs  are  entitled  to  use 
the  800  prefix  for  In- WATS  service  and 
that  the  BOCs'  Central  Staff 
Organization  (now  Bell  Communications 
Research]  is  to  administer  the  North 
American  numbering  plan,  including  the 
assignment  of  800  numbers.**  Finally, 
the  plan  provides  that  800  directory 
assistance  is  considered  an 
interexchange,  inter-LATA  service.*' 

52.  Prior  to  divestiture,  DOJ  filed  a 
motion  to  amend  the  Plan  of 
Reorganization  and  to  obtain  a 
temporary  waiver  of  the  decree's 
prohibition  on  the  provision  of 
interexchange  services  by  the  BOCs 
with  respect  to  800  service.*^  In  effect 
the  motion  would  have  granted  BOC 
access  to  portions  of  AT&Ts  CCIS 
database  for  an  interim  period, 
permitted  the  BOCs  to  provide  the 
interexchange  services  necessary  for 
access  to  the  CCIS  system,  and  required 
that  AT&T  provide  development 
assistance  and  access  to  the  CCIS  800 
database  in  order  to  facilitate  the 
development  by  the  BOCs  of  their  own 


database  systems.  The  DOJ  motion  was 
supported  by  the  BOCs  and  several 
OCCs,  including  GTE  Sprint.  MCI. 
Western  Union,  and  SBS. 

53.  On  January  9, 1985,  the  court 
denied  the  DOJ  motion  and  held  that 
AT&Ts  database  system  would  not  be 
made  available  to  the  BOCs.*"  At  the 
same  time,  however,  the  court  found 
that  the  BOCs  were  entitled  to  the 
software,  hardware,  and  know-how 
necessary  for  development  of  their  own 
database  systems.**  Moreover,  the  court 
stated  that  if  the  BOCs  experience 
problems  in  this  regard,  they,  or  other 
parties,  could  return  to  the  court  for 
appropriate  relief. 

54.  While  questions  concerning  the 
provision  of  access  for  800  services  have 
been  litigated  extensively  before  the 
court,  the  Joint  Petition  has  raised  these 
issues,  including  whether  other  carriers 
should  have  access  to  AT&Ts  CCIS 
system,  for  the  first  time  before  this 
Commission.  However,  on  July  12, 1985. 
Bell  Atlantic  also  filed  a  petition  on  800 
service,  which  asks  the  Commission  to 
initiate  a  rulemaking  to  consider  the 
obligations  of  exchange  carriers  under 
the  Communications  Act  to  provide  800 
service  access  to  the  interexchange 
carriers.'"  In  particular.  Bell  Atlantic 
requests  that  the  Commission  initiate  a 
rulemaking  to  determine  whether  access 
for  800  service  is  to  be  provided  by  all 
exchange  carriers  through  a 
standardization  BOC  database  plan. 
Moreover,  Bell  Atlantic  asks  us  to 
address  the  exchange  carriers' 
obligations  concerning  interim  800 
access  during  the  period  necessary  for 
the  development  of  a  database  plan  and 
asserts  that  if  we  require  interim  800 
access,  we  should  also  order  AT&T  to 
make  its  800  database  available  to  the 
BOCs.  Finally.  Bell  Atlantic  states  that  if 
the  Commission  determines  that  interim 
800  access  is  required,  the  BOCs  should 
be  allowed  to  recover  the  cost  of 
providing  the  service  from  all 

•interexchange  carriers. 

55.  In  our  view,  the  issues  raised  by 
petitioners'  request  for  access  to  AT&T's 
CCIS  database  are  included  within  the 
broader  set  of  issues  on  800-service 
access  that  has  been  raised  in  the  Bell 
Atlantic  petition.  We  have  invited 
comments  on  the  Bell  Atlantic  petition, 
and  the  pleading  cycle  is  now  closed.*' 


We  anticipate  acting  on  the  petition  in 
the  near  future,  and  we  conclude  that 
petitioners'  complaints  about  their 
inability  to  provide  800  services  because 
of  the  lack  of  appropriate  access 
arrangements  are  more  appropriately 
addressed  in  conjunction  with  that  Bell 
Atlantic  petition." 

4.  A  reevaluation  of  FDG  and  FGD 
Marketing  Opportunities 

(a)  The  Petitioners'  Position. 

56.  The  petitioners'  fourth  rulemaking 
request  is  for  the  initiation  of  an 
expedited  investigation  into  the  proper 
value  of  FGD,  including  a  reevaluation 
of  whether  FGD  provides  the  OCCs  with 
marketing  opportunities  equal  to  those 
inherent  in  AT&T's  interconnection 
arrangements.  To  support  this 
contention,  the  petitioners  appear  to  rely 
on  many  of  the  same  complaints  about 
the  equal  access  process  they  have 
raised  to  support  their  other  requests  for 
specific  forms  of  relief.  The  petitioners 
contend  that  with  the  equal  access 
conversion  process  now  well  underway, 
it  has  become  obvious  that  the  value  of 
FGD  to  the  OCCs  is  far  from  equal  to  the 
value  AT&T  derives  from  its 
interconnection  arrangements.  For 
example,  the  petitioners  assert  that 
marketing  problems  associated  with  the 
end-office-end-office  conversion  to 


*'See  United  States  v.  Western  Electric  AT&T 
Co.,  supra  note  23. 

**ld.  at  26  n.  36  and  Amendment  1. 

*^/d.  at  App.  A,  Amendment  33. 

♦•  as.  V.  Western  Electric,  569  F.  Supp.  1057, 1102 
(D.D.C.  1963). 

«'  See  United  States  v.  AT»T.  604  F.  Supp.  316. 
318  (D.D.C  1985). 


♦•W.  at  325. 

*«/rf.  at326. 

*°THe  Bell  Atlantic  Telephone  Companies. 
Petition  for  Rulemaking,  RM-5101.  Public  Notice. 
Mimeo  No.  5985  (July  24. 1985.). 

"  Comments  were  filed  August  23. 1965  and  reply 
comments  were  filed  on  September  9, 1985. 


"While  petitioners  raise  issues  concerning  to  900 
service,  interLATA  coin-sent  paid  service,  and 
automated  credit  card  service,  they  and  the 
supporting  commenters  focus  principally  on  access 
for  800  service,  which  appears  to  be  the  most 
important  of  these  services.  We  conclude  that 
petitioners  have  not  adequately  supported  their 
request  for  a  rulemaking  on  access  to  the  AT4T 
facilities  and  databases  used  to  provide  these  other 
services.  For  example,  they  do  not  attempt  to  refute 
AT&T's  assertion  that  900  service  and  inlerLATA 
coin-sent  paid  service  are  not  provided  through  the 
CCIS  system  and  that  OCCs  have  the  capability  of 
developing  their  own  systems  to  provide  these 
services.  Furthermore,  the  petitioners'  argument  that 
OCCs  are  entitled  to  access  to  these  operating 
systems  and  databases  because  they  are  "monopoly 
endowments"  that  have  taken  on  a  quasi-public 
character,  in  and  of  itself,  proves  too  much. 
Unqualified,  this  argument  would  allow  the  OCCs 
access  to  virtually  all  of  AT&T's  corporate  property. 
Moreover,  under  this  theory  it  is  not  at  all  clear  at 
what  point  in  time  AT&Ts  development  efforts 
ceased  being  quasi-public  in  character.  Indeed, 
since  AT&T  is  still  subject  to  rate  regulation,  the 
system  it  is  currently  developing  could  be 
characterized  as  "ratepayer-financed  endowments," 
see  )oint  Petition  at  43,  and  under  the  petitioners' 
theory,  subject  to  OCC  access.  Thus,  we  do  not 
accept  the  petitioners'  argument  that  simply 
because  AT&T  developed  certain  operating  systems 
in  a  less  competitive  environment  than  prevails 
today,  OCCs  should  be  permitted  unfettered  access 
to  those  systems.  Also,  while  petitioners  do  make  a 
case  that  800  service  raises  certain  access-related 
issues  (in  that  the  type  of  800  service  (OCCs 
eventually  will  be  able  to  provide  will  be  directly 
affected  by  the  800  service  access  arrangements 
implemented  by  the  BOCs).  petitioners  do  not 
explain  how  comparable  issues  are  raised  by  these 
other  services. 
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petitioners  argue  I 
transition  must  i 
nationwide  befor 
of  OCC  interLATij 
access  at  both  enq 
expected  to  matct 
quality.  Finally, 
that  certain  state  i 


equal  access  preclude  OCC  use  of 
broadly  distributi  d  advertising  and 
necessitate  OCC  ^licitation  of 
customers  throug  i  expensive  marketing 
techniques  (direc  mail,  telemarketing, 
or  personal  visits  .  The  petitioners  state 
that  direct  marke  ing  techniques  require 
the  identiHcation  jof  speciHc 
demographic  groiips  and  businesses  on 
which  to  concent!  ate  advertising  efforts, 
yet  the  usage  dati  possessed  by  AT&T 
are  not  available  ^o  the  OCCs.  The 
petitioners  furthet  complain  that  it  is 
costly  to  inform  OCC  subscribers  of  the 
dialing  differencef  that  result  from  using 
OCC  services  in  Both  converted  and 
non-converted  of^ces.  Moreover,  the 

tiat  the  equal  access 

I  completeid 

I  a  substantial  majority 
calls  will  have  equal 

)s  and  thus  could  be 

I  ATftT  in  signal 
I  petitioners  assert 

egulatory  actions  are 
serious  barriers  lei  competition, 
including  a  smallar  or  no  differential  in 
access  charges  foi  instrastate, 
interLATA  OCC  services  and 
requirements  that  OCCs  block,  or 
compensate  the  BuCs  for,  any 
intraLATA  traffic  Ithat  the  OCCs  may 
carry, 
(b)  The  Conrnie:  its. 

57.  MCI  states  ti  lat  difficulties 
experienced  with  presubscription  order 
processing  are  seriously  affecting  the 
equal  access  transition.  MCI  contends 
that  these  difficulties  fall  into  three 
major  categories:  |l)  Idenification  of 
customers;  (2)  solu:itation  of  customers; 
and  (3)  processing  of  customer  orders.  In 
particular,  MCI  amies  that  not  one  of 
the  BOCs  has  instituted  an  adequate 
system  on  reportii  g  and  conversion 
status  and  states  I  lat  it  remains  to  be 
seen  whether  the  i  lUocation  of  default 
traffic  will  curb  th  ;se  processing 
problems. 

58.  MCI  also  coi  itends  that  clustering 
end  office  convers  ions  would 
complement  BOC  )alloting  and  OCC 
marketing  efforts,  allow  media  coverage 
of  the  event  and  qeither  slow  the 
conversion  procesJB  nor  raise  the  cost  of 
conversion.  Lexit«  states  that  this 
Commission  has  never  examined  what 
constitutes  equal  Recess,  nor  whether 
FGO  provided  at  itidividual  unrelated 
locations  provided  access  equal  to  that 
ubiquitously  availkble  to  AT&T.  SBS 
states  that  the  absence  of  rational 
clustering  substantially  increases  its 
per-prospect  adveftising  costs  by 
requiring  the  use  df  expensive  and 
inefficent  direct  m  ail  advertising.  In 
addition,  SBS  Not  is,  customers  are  not 
subject  to  the  rein  orcement  of  mass- 


media  advertising  at  the  time  they 
receive  their  ballots.  SBS  argues  that  the 
equal  access  conversion  difficulties 
demonstrate  that  until  FGD  is  widely 
available  throughout  each  LATA,  the 
OCCs  will  not  receive  equal  access  even 
in  the  end  offices  that  have  been 
converted.  SBS  further  asserts  that 
"there  is  a  risk,  if  not  a  substantial 
likelihood,"  that  FGO  transmission 
qualify  is  inferior  to  AT&T  access. 

59.  MQ  also  states  that  there  is  an 
underlying  disharmony  between  federal 
and  state  policies  on  the  regulation  of 
competition  that  favors  AT&T  and 
requires  affirmative  FCC  intervention. 
MCI  contends  that  serious  problems, 
including  state  provisions  requiring 
OCCs  to  block  or  pay  the  BOCs 
compensation  for  intraLATA  call 
completion,  continue  even  after 
certification  in  many  states.  MCI  states 
that  the  equal  access  market  should  be 
defined  as  interLATA,  including 
intrastate,  interLATA  communications, 
and  contends  that  this  Commission 
bears  a  responsibility  to  help  the  states 
realize  that  allowing  competition  for  all 
interLATA  services  can  improve 
consumer  welfare. 

60.  AT&T  states  that  the  OCC 
allegations  concerning  "administrative 
problems"  with  the  presubscription 
ordering  process  are  before  the 
Commission  in  CC  Docket  No.  83-1145 
and  before  the  DOf.  Furthermore,  AT&T 
argues  that  the  OCCs  have  been  given 
precisely  what  they  sought  in  their 
demands  for  technically  equal  access  to 
local  exchange  facilities.  AT&T  states 
that  the  OCCs  seek  to  continue 
receiving  the  non-premium  discount  to 
compensate  them  for  alleged  disparities 
in  the  transition  process  even  after  an 
end  office  is  converted.  AT&T  states 
that  the  Commission  has  made  it  clear 
from  the  beginning  that  the  non- 
premium  discount  completely  offsets  the 
claimed  competitive  advantage  of 
premium  access.  AT&T  states  that  the 
OCCs'  complaints  about  state  regulatory 
requirements  are  irrelevant  since 
intrastate  service  is  a  state  matter. 
AT&T  agrees  with  the  OCCs  that  state 
commissions  have  generally  not 
provided  discounts  for  non-premium 
access  as  steep  as  that  established  by 
this  Commission,  (noting  that  only  9  of 
the  multiple  LATA  states  allow  the 
OCCs  discounted  access  rates 
comparable  to  the  interstate  discount), 
but  argues  that  this  underscores  its 
position  that  this  Commission's  discount 
is  too  large. 

61.  The  BOCs  argue  that  neither  the 
OCC  requests  for  discounted  access 
rates  nor  their  requests  for  alterations  to 
the  conversion  plan  are  new.  The  BOCs 


state  that  they  have  made  efforts  to 
cluster  end  office  conversions,  with 
areas  often  corresponding  to  defined 
television  markets,  which  should  allow 
more  efficient  use  of  mass  advertising. 
The  BOCs  also  insist  that  the  equal 
access  service  delivered  to  the  OCCs  is 
the  same  as  that  provided  to  AT&T.  The 
BOCs  dispute  the  OCCs  assertion  that 
the  equal  access  process  will  have  to  be 
virtually  complete  before  most  OCC 
calls  will  use  equal  access  facilities  at 
both  ends  and  with  their  related 
argument  that  a  discount  should 
continue  until  every  call  is  guaranteed  to 
use  only  equal  access  facilities.  The 
BOCs  state  that  the  probability  that  a 
call  will  be  carried  over  equal  access 
facilities  on  both  ends  is  far  greater  than 
the  OCCs  admit  since  they  often  resell 
AT&T  WATS  services.  They  also  argue 
that  the  OCCs'  calculation  is  based  on 
the  demonstrably  false  assumption  that 
a  call  is  as  likely  to  go  over  one  access 
line  as  another  since  most  traffic  is 
concentrated  in  metropolitan  areas  that 
are  generally  being  converted  first.  US 
West  asserts  that  the  "value"  criteria 
upon  which  the  petition  would  rely  in 
calculating  the  price  of  exchange  access 
has  little  to  do  with  the  value  of  access; 
rather,  it  is  based  entirely  on  the 
perceived  inability  of  certain  OCCs  to 
compete  with  AT&T  even  after  the 
technical  aspects  of  access  have  been 
fully  equalized.  With  respect  to  OCC 
complaints  about  state  regulation,  US 
West  adds  that  the  OCCs  do  not  make  it 
clear  what  they  want  the  Commission  to 
do  in  this  area  since  they  do  not  request, 
nor  do  they  make  a  showing  to  support, 
Commission  preemption  of  state 
regulation  of  intrastate  services. 

62.  Bell  Atlantic  states  that  errors  are 
to  be  expected  in  a  process  as  new  and 
complex  as  equal  access 
implementation  and  that  many  of  these 
errors  are  caused  by  the  OCCs.  Bell 
Atlantic  states  that  it  rejects  orders  only 
when  further  processing  is  impossible 
and  it  has  established  a  variety  of 
.checks  to  ensure  that  it  processes  orders 
correctly,  including  the  provision  of  a 
list  of  presubscribed  customers  ten  days 
after  a  request.  NYNEX  asserts  that 
MCI's  complaints  about  specific 
presubscription  order  processing 
problems  are  largely  unsubstantiated 
and  fail  to  acknowledge  the  legitimate 
and  highly  important  operating  company 
concern  for  accurate  implementation  of 
the  end  user's  presubscription  selection. 

(c)  Discussion. 

63.  The  petitioners  assert  that  there 
are  technical  and  marketing  problems 
associated  with  FGD,  but  do  not  directly 
request  nor  demonstrate  the  need  for 
any  specific  relief.  The  petitioners  do 
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not  preset  any  evidence  that  would 
support  a  claim  that  PGD  does  not 
satisfy  the  technical  requirements  of 
"equal  access."  The  court  declined  to 
impose  a  stringent  defmition  of  "equal 
access"  that  would  have  demanded 
identical  technical  quality  [i.e..  identical 
values  for  loss,  noise,  and  echo,  and 
identical  possibility  of  blocking).** 
Instead,  the  court  required  only  that  any 
technical  deviations  be  »o  slight  as  to  be 
imperceptible  to  customers  and  that  the 
same  general  service  features  be  made 
available  to  all  interexchange  carriers 
upon  conversion  to  equal  access.  The 
service  features  available  include, 
aihong  others,  equality  in  the  number  of 
digits  to  be  dialeid.  access  from  both 
rotary-type  and  tone-dialing  telephones, 
answer  supervision  to  enable  the 
interexchange  carriers  to  know  when  a 
call  has  been  completed,  and  the 
provision  of  billing  information.  We 
have  not  sought  to  impose  a  different 
approach  because,  among  other 
considerations,  it  places  the 
inerexchange  carriers  on  an  equal 
competitive  footing  without  imposing 
the  unnecessary  reconHguration  costs 
on  the  local  exchange  carriers  that 
would  be  required  if  a  standard 
requiring  absolute  technical  equality 
were  adopted. 

64.  The  petitioners  have  not  asked  us 
to  undertake  any  technical  reevaluation 
of  FGD,  and  we  decline  to  initiate  such  a 
reevaluation  here.  However,  we  recently 
received  a  petition  from  TDX  Systems, 
Inc.,  which  alleges  that  there  are  serious, 
systematic  operational  difHculties  with 
FGD  services  provided  to  OCCs  that  are 
not  experienced  by  AT&T.  We  have 
issued  a  public  notice  on  this  petition 
and  estabUshed  a  pleading  cycle.  *^  We 
will  carefully  review  the  record 
compiled  in  response  to  the  TDX 
petition  and  take  appropriate  steps 
nhould  its  allegations  prove  to  be 
substantiated. 

65.  The  petitioners  here  appear  to  be 
presenting  a  different  question  from  that 
raised  in  the  TDX  petition.  The 
petitioners  apparently  argue  that,  even 
assuming  access  will  be  equal  when  all 
end  oHices  have  been  converted,  the 
conversion  process  has  subjected  the 
OCCs  to  handicaps  that  warrant  a 
reevaluation  of  the  price  they  pay  for 
such  access.  If  this  is  the  case,  the 
request  for  an  investigation  of  the  value 
of  equal  access  is  merely  a  repetition  of 
the  request  that  the  discount  phase-out 


"5ee  us.  v.  Western  EJedric,  566  F.  Supp.  at 
10B3. 

"TDX  Systems,  Inc.  Petition  for  Rulemaking, 
Public  Notice.  RM-5196,  Mimeo  No.  0470  (October 
23. 1985).  Comments  were  due  November  20. 1985 
and  reply  comnents  are  d«e  by  December  S,  1965. 


formula  be  revised.  As  preidously  noted, 
we  have  carefully  considered  and 
reiected  this  request  in  two  orders  this 
year.  The  petitionov  have  not  presented 
any  new  information  that  would  provide 
any  basis  for  changing  that  decision. 

66.  Furthermore,  to  the  extent  the 
petitioners  are  asking  use  to  establish  a 
discount  for  FGD  access,  we  reject  the 
request.  Such  a  new  discount  would 
involve  a  pure  subsidy  to  benefit  the 
OCCs  at  the  expense  of  ATAT  and  its 
subscribers  and  is  inconsistent  %vith  the 
competitive  marketplace.  Only  true 
competition  can  maximize  the  benefits 
to  consumers  in  th«  form  of  lower  prices 
and  a  greater  variety  of  goods  and 
services.  Moreover,  the  notion  that  after 
equal  access  has  been  implemented 
local  exchange  carriers  should  use  a 
value-of-service  pricing  concept  in  the 
provision  of  access  service  is  a 
fundamental  departure  from  our 
determination  that  access  prices  should 
move  towards  the  cost  of  providing 
access  services.  Indeed,  vahie-of-service 
pricing  is  inconsistent  with  a 
competitive  marketplace,  which,  if  freely 
allowed  to  operate,  tends  to  drive  prices 
toward  costs.  Finally,  the  use  of  any 
value-of-service  concept  to  price  access 
services  would  be  impractical  since  the 
value  of  FGD  to  the  recipient  is 
impossible  to  measure  and  differs  from 
one  OCC  to  the  next.  Therefore,  we 
decline  to  propose  any  discount  for 
equal  access  services  used  by  OCCs. 

67.  We  believe  it  is  time,  in  fact,  for  all 
parties  to  move  beyond  the  question  of 
revising  the  phase-out  of  the  non- 
premium  discount  or  establishing  a 
discount  for  FGD.  We  believe  that 
industry  participants  should  focus  there 
attention  on  ensuring  that  the  equal 
access  transition  is  carried  out  in  an 
efficient  and  cost-effective  manner.  To 
the  extent  the  carriers  encounter  serious 
difficulties,  they  should  bring  the 
speciHc  problems  to  our  attention.  We 
will  treat  any  such  Hlings  on  a  priority 
basis,  and  we  are  prepared,  of  couse,  to 
adopt  appropriate  remedies  for  any 
legitimate  grievances  that  may  be 
presented.  We  have  already  addressed  a 
number  of  transitional  problems  that 
were  created  by  the  customer 
presubscription  process  in  several 
orders  in  CC  Docket  No.  83-1145.  In 
particular,  we  have  found  that  the 
routing  of  all  default  traffic  to  AT&T 
was  unreasonable  and  discriminatory 
and  prescribed  instead  a"  uniform 
allocation  plan  that  because  effective 
May  31, 1985.  **  In  sum,  we  are  firmly 


committed  to  acting  in  an  expeditious 
fashion  on  the  TDX  petitian  on  FGD 
access  and  any  other  pleadings  raising 
specific  issues  concerning  the  equal 
access  ctmversion  process. 

68.  Finally,  with  respect  to  the 
allegations  raised  concerning  state 
actions,  petitimers  have  not  explicitly 
asked  for  any  preemptive  action  on  our 
part  and  the  current  record  does  not 
support  our  proposing  any  such  action. 
Although  the  current  interstate 
differential  appears  to  be  generally  fair 
to  all  parties  concerned,  we  recognize 
that  our  colleagues  at  the  state  level 
have  bad  to  grapple  activity  with  these 
complex  and  difficult  issues.  We  are 
heartened  by  the  fact  that  a  raajority  of 
states  have  permitted  intrastate 
competition  for  long  distance  services 
on  an  interim  or  permanent  basis.  And 
we  will  continue  to  make  clear  our  view 
that  the  trend  towards  fair  competition 
will  maximize  benefits  to  all  consumers. 

III.  Ordering  Clauses 

69.  Accordingly,  it  is  hereby  ordered 
That  the  Joint  Petition  for  Expedited 
Rulemaking  requested  by  GTE  Sprint 
Communications  Corporation,  US 
Telecom,  Inc.,  Allnet  Communication 
Services,  Inc.,  and  United  States 
Transmission  Systems.  Inc.  is  granted  to 
the  extent  indicated  herein  and 
otherwise  denied. 

70.  Accordingly,  it  is  ordered  That 
parties  may  file  comments  on  the 
proposals  in  this  Notice  on  or  before 
January  6, 1986,  and  reply  comments  on 
or  before  January  21, 1986. 

71.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting,  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  comes 
earlier.  In  general,  an  ex  parte 
presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/pleadings  and  formal 
oral  arguments]  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  that  addresses  the 
mertis  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 


*^\Ne  resolved  a  number  of  questions  including, 
among  others,  the  controlling  indication  of  a 
customer  choice,  the  retroactive  attocation  of 
customers  converted  prior  to  the  default  order,  and 


the  applicability  of  charges  for  customers  requesting 
changes  to  their  initial  presubscription.  See 
Investigation  of  Access  and  Divestiture  Related 
Teriffs,  Memorandum  Opinion  and  Order,  SO  FR 
2S982  (1985),  modified  oo  reconsideration.  SO  FR 
38200  (1985).  , 
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pesentation  must  serve  a  copy  of  that 
presentation  on  tie  Commission's 
Secretary  for  incliision  in  the  pubhc  file. 
Any  person  who  ^akes  an  oral  ex  parte 
presentation  addifessing  matters  not 
fully  covered  in  ahy  previously  filed 
written  comment^  for  the  proceeding 
must  prepare  a  %viitten  summary  of  that 
presentation:  on  the  day  of  oral 
presentation,  thatjtvritten  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclision  in  the  pubhc  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentatioq  described  above 
must  state  on  its  f^ce  that  the  Secretary 
has  been  served.  4nd  must  also  state  by 
docket  number  th4  proceeding  to  which 
it  relates.**  1  . 

72.  It  is  further  ordered  That  the 
Secretary  of  the  Federal 
Communications  Commission  shall 
effect  pubhcation jof  this  Notice  of 
Proposed  Rulemal  :ing  in  the  Federal 
Register.*^ 

Federal  Communica  ions  Commission.  ' 

William  J.  Trkarico. 
Secretary. 

Appendix  A 

The  following  p  irties  submitted 
comments  on  the  { «tition: 

Alternative  Carrier  Telecommunications 

Association  (ACTA) 
American  Satellit<  Company  (ASC) 
American  Telepht  ne  and  Telegraph 

Company  (AT&'  *] 
Ameritech  Operat  ng  Companies 

(Ameritech) 
Argo  Communicat  ons  Corp.  (Argo) 
Bell  Atlantic  Telef  hone  Companies  (Bell 

Atlantic) 
BellSouth  Corporation  (BellSouth) 
Communications  \  Workers  of  America 

(CWA) 
Competitive  Telecommunications 

Association  (ColnpTel) 
Continental  Telecom  Inc.  (Contel) 
International  Communications 

Association  (IC  V) 
Lexitel  Corporatio  fi  (Lexitel) 
MCI  Telecommunications  Corporation 

(MCI) 
Michigan  Public  S  irvice  Commission 

(Michigan) 
Mountain  States  Tel.  and  TeL  Co., 

Northwestern  Bell  Tel.  Co.  and  Pacific 


I  of  th«  Commission's 


"See generally,  i  1.^ 
rule*.  47  CFR  1.1231. 

"The  provisions  of  tfe  Regulaiory  Flexibility  Act 
(Pub.  L  86354.  94  Stat.  ilS4)  (September  la  1980).  5 
U.S.C  e01-ei2  (1984)  are  not  applicable  to  this 
proceeding.  See  5  U.S.G  001  (1984).  The  Commission 
has  found  that  local  exQhange  carriers  do  not  come 
within  the  Regulatory  Flexibility  Act's  definition  of 
•  small  entity.  Amendment  of  Part  S7  of  the 
Commission 's  Rules  an  t  Establishment  of  a  Joint 
Board.  96  [  CC  2d  781.  II 10  (1984). 


Northwest  Bell  Telephone  Company 

(US  West) 
National  Telephone  Cooperative  Assoc. 
-    and  Organization  for  the  Protection 

and  Advancement  of  Small  Telephone 

Companies  (NCTA  and  OPASTCO) 
New  England  Tel.  and  Tel.  C^ompany 

and  New  York  Tel.  Co.  (NYNEX) 
Pacific  Bell  and  Nevada  Bell  (Pacific) 
RC^  Communications  Inc.  (RCA) 
Satellite  Business  Systems  (SBS) 
Southern  New  England  Telephone 

Company  (SNET) 
Southwestern  Bell  Telephone  Company 

(Southwestern  Bell) 
TDX  Systems.  Inc.  (TDX)      - 
Teltec  Saving  Communications  Co. 

(Teltec) 
United  States  Telephone  Association 

(USTA) 

The  following  parties  submitted 
replies  to  the  comments: 
ACTA 
AT4T 

Bell  Atlantic 
Bell  South 

CompTel  '  » 

Ck>ntel 
GTE  Sprint.  US  Telecom.  AUnet  and 

USTS 
Lexitel 
MQ 
NYNEX 

Pacific      .  * . 

SBS 

US  Telecom  Supplemental  Comments 
US  West 

Statement  of  Chainnan  Marie  S.  Fowler 

This  Notice  reflects  once  again  this 
Ckimmission's  commitment  to  full  and 
fair  competition  in  the  long  distance 
telephone  market.  I  am  convinced  that 
our  pro-competitive  policies  have 
benefited  both  consumers,  in  the  form  of 
a  wider  variety  of  long  distance  services 
at  lower  prices,  and  the  OCCs.  in  the 
form  of  discounted  rates  for  non- 
premium  access  during  the  transition 
period  and  other  measures,  such  as  the 
allocation  of  customers  that  do  not 
presubscribe  to  a  long  distance  carrier.  • 

As  we  have  demonstrated  today,  we 
will  continue  to  consider  additional 
measures  that  are  in  the  public  interest 
and  further  the  competitive  process.  In 
this  order,  we  propose  the  waiver  of 
certain  non-recurring  charges  for  trunk 
arrangements  associated  with  the 
deployment  of  access  tandems.  We  also 
propose  a  requirement  that  the  BOC^ 
provide  certain  information  to  the 
interexchange  carriers  that  should  be 
useful  for  marketing  and  engineering 
purposes.  Furthermore,  we  will  review 
the  Bell  Atlantic  petition  of  800  Service, 
the  TDX  petition  of  Feature  Group  D 
access,  complaints  about 


implementation  of  the  equal  access 
process,  and  any  other  filings  that  raise 
substantive  or  procedural  questions 
concerning  competition  in  the  long 
distance  marketplace  on  an  expedited 
basis.  The  pubhc  interest  demands 
nothing  less 

It  is  also  clear  that  our  goal  of  a  fiiUy  ' ' 
competitive  marketplace  for  the  long 
distance  services  is  not  yet  complete.  As 
a  result,  we  have  retained  full  rate 
regulation  of  AT&T,  made  clear  that  any 
new  service  offering  must  be  cost- 
justified,  and  required  that  AT&T  must    ^ ' 
continue  to  provide  service  and  offer  '•'• ;  • 
any  new  services  throughout  the  nation^  * 
and  must  geographically  average  its      'y. 
rates.  This  approach  guarantees  that  all  -' 
consumers,  including  those  in  rural 
areas,  receive  the  benefits  of 
competition.  And  it  addresses  a  major 
concern  raised  by  the  petitioners 
concerning  AT&Ts  pricing  flexibility.     • 

On  the  other  hand,  two  of  the 
petitioners'  requests  essentially  are 
attempts  to  reconsider  matters  that  have 
been  carefully  reviewed  and  decided  by 
this  Commission.  We  are  strongly 
committed  to  as  error-free  a  process  as 
is  humanly  possible.  But  as 
Commissioner  Dawson  points  out,'  "" "  .'  ' 
where  service  ordering  or  any  other        ^ 
problems  arise,  the  solution  is  to  cure 
them  directly.  The  n^les  on  access     ■      ' 
pricing  during  the  transition  to  full 
competition  were  painstakingly  crafted 
in  tlvB  context  of  our  MTS  and  WATS 
Market  Structure  Inquiry.  This 
proceeding  is  one  of  the  largest  and 
most  comprehensive  efforts  ever 
undertaken  by  a  regulatory  agency, 
spanning  over  7  years.  Throughout  this    - 
process  we  have  attempted  to  strike  a 
delicate  balance  between  a  number  of 
varied  and  competing  interests.  No  need 
is  made  out  here  to  revisit  that  balance. 

Our  pohcy  is  to  permit  competition  by 
all  who  wish  to  try  to  serve  the  public. 
All  are  free  to  succeed  or  fail  on  the       .^  .' 
basis  of  their  own  foresight,  skill  and    '  V 
industry,  and  the  wishes  and  desires  of  ' , 
consumers.  For  out  part,  we  recognize 
that  the  interexchange  carriers  oBier 
than  AT&T  need  access  to  local 
networks  equivalent  in  both  price  and 
quality  to  that  afforded  AT&T.  At  the 
same  time,  we  do  not  confuse  the  needs 
of  competitors  with  our  responsibilities  ■•- 
to  promote  competition.  A  strategy  of      ,!•. 
trying  to  guarantee  the  success  of  all     .  '.u... 
industry  participants  without  regard  to 
their  relative  efficiency  or  the  economic 
costs  consumers  are  forced  to  bear, 
besides  being  harmful  to  consumers, 
nms  the  risk  of  creating  the  appearance 
of  competition  without  the  reality. 
Handicapping  doesn't  benefit  ': 

consumers — competition  does.  ■ 
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I  believe  that,  as  a  result  of  our 
actions  in  the  past  and  here  today,  the 
future  of  competition  in  the  long 
distance  telephone  maricet  is  basically 
assured.  The  PCC  is  committed  to  taking 
all  action  needed  to  ensure  a  level 
playing  field.  In  that  context,  %»«  expect 
exchange  carriers  to  make  the  equal 
access  transition  as  smooth  and  fair  as 
is  humanly  possible.  We  will 
expeditiously  rule  on  all  complaints 
about  procedural  impediments  to  fair 
competition.  Indeed,  all  competitors  in  ' 
the  long  distance  market  would  appear 
to  have  nothing  to  fear  but  competition 
itself.  And  consumers,  including  rural 
subscribers,  have  more  and  more 
choices — and  nothing  to  fear  at  all. 

[FR  Doc.  85-29176  Filed  12-9-85;  8:45  amj 
BiLUNO  COOE  tria-ot-M 


47  CFR  Part  73 

[Docket  No.  21474;  RM-1968;  RM-2810;  RM- 
2978;  RM-3397;  RM-3684;  FCC  85-613] 

Amendment  of  Broadcast  Equal 
Employment  Opportunity  Rules  and 
FCC  Form  395 

agency:  Federal  Conummications 

Commission. 

ACTION:  Withdrawal  of  Proposed  rule. 

summary:  This  Memorandum 
withdraws  proposed  changes  in  the 
Commission's  rules  and  regulations 
regarding  equal  employment 
opportunities  in  the  broadcasting 
industry.  This  action  is  taken  in  light  of 
concerns  raised  by  the  Office  of 
Management  and  Budget  in  its  review  of 
the  Commission's  broadcast  EEO 
reporting  requirements. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  A.  Glauberman,  Mass  Media 
Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television.  AM  radio.  FM  radio. 

Memorandum  Opinion  and  Order; 
Proceedings  Terminated 

In  the  Matter  of.  Amendment  of  Broadcast 
Equal  Employment  Opportunity  Rules  and 
FCC  Form  395,  Docket  No.  21474.  RM-1968, 
RM-2810,  RM-2978:  Petition  for  Rulemaking 
to  Amend  the  Broadcast  Network  Afniiation 
Rules  and  Employment  Practice  Rules  to 
Extend  to  Networks  and  Licensee 
Headquarters  Employment  Practice 
Requirements  Now  Mandated  for  Licensees; 
RM-3397;  Petition  for  Institution  of  an  Inquiry 
into  the  Equal  Employment  Opportunity 
Policies  of  the  Federal  Communications 
Commission,  RM-3684. 


Adopted:  November  14, 1985. 
Released;  November  28. 1965. 
By  the  Commissioii. 

1.  By  this  Memorandum  Opinion  and 
Order,  the  Commission  is  terminating 
the  above-captioned  proceedings.  In  a 
separate  action  today,  the  Commission 
is  initiating  a  new  proceeding 
concerning  equal  employment 
opportunity  (EEO)  policies  for  broadcast 
radio  and  television  services.  The  new 
proceeding  addresses  matters  raised  by 
the  Office  of  Management  and  Budget 
(OMB)  in  its  review  of  the  Commission's 
broadcast  EEO  reporting  requirement.* 

2.  On  November  9, 1977.  the 
Commission  initiated  a  rule  making 
proceeding  proposing  amendments  to  its 
EEO  rules  and  procedures.*  On  June  4. 
1980,  the  Commission  adopted  a  Second 
Further  Notice  of  Proposed  Rulemaking 
(Second Notice)  in  this  proceeding.' 
This  Second  Notice  proposed  major 
modifications  to  the  broadcast  model 
EEO  program  and  to  the  EEO  filing 
requirements  for  broadcast  applicants.* 
In  the  Third  Report  and  Order,  the 
Commission  adopted  minor 
modifications  to  its  EEO  forms  and 
program  as  they  affect  major  changes 
applicants,  transferees  and  assignees, 
but  deferred  action  on  the  major 
revisions  it  has  proposed  in  the  Second 
Notice.^  These  unresolved  issues  have 
remained  pending  before  the 
Commission  since  the  adoption  of  the 
Third  Report  and  Order  on  June  16, 
1981. 

3.  On  June  13. 1979.  the  Citizens 
Communications  Center  filed  a  petition 
on  behalf  of  several  civil  rights 
organizations  requesting  an  extension  of 
the  Commission's  EEO  rules,  policies 
and  procedures  to  all  broadcasting 
networks  and  to  all  headquarters 
organizations  of  multiple  licensees.*  The 


'  See  Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  B5-35a  November  14. 1985.  FCC-85-609. 

•  See  Notice  of  Proposed  Rule  Making  in  Docket 
No.  21474.  44  FR  60168  (1977). 

•  See  Second  Further  Notice  of  Proposed  Rule 
Making,  Docket  No.  21474,  45  FR  42729  (1980). 

•  These  proposed  revisions  include  changes  to 
several  of  the  elements  of  the  model  EEO  program, 
modification  of  the  guidelines  for  the  model  EEO 
program,  expanded  reporting  requirements  and 
some  changes  to  the  instructions  that  accompany 
the  various  EEO  forms.  In  an  earlier  proceeding  in 
this  docket,  the  Commission  declined  to  revise  the 
Annual  Employment  Report,  but  did  make  some 
modificatigns  to  its  instructions.  See  First  Report 
and  Order  in  Docket  No.  21474,  44  FR  6722  (1979). 
The  Commission  also  declined  to  modify  its 
broadcast  EEO  rules  to  include  handicapped 
persons.  See  Second  Report  and  Order  in  Docket 
No.  21474.  45  FR  15229  (1980). 

•  See  Third  Report  and  Order  in  Docket  No. 
21474.  46  FR  35094  (1981). 

•  The  petitioners  included  the  National 
Association  for  the  Advancement  of  Colored 
People,  National  Organization  for  Women.  Media 


petition  {RM-3397)  proposed  that  these 
organizations  be  required  to  comply 
with  the  Commission's  EEO  rules  and 
policies  concerning  nondiscriminatory 
employment  practices  and  affirmative 
action  plans  and  that  they  submit 
Annual  Employment  Reports  (PCC  Form 
395).  In  a  related  action,  the  CommiMion 
transferred  a  pending  proposal  to 
implement  a  policy  to  promote  minority 
oriented  programming  to  this 
proceeding.''  These  matters  are  still 
pending  before  the  Commission. 

4.  On  May  30. 1980.  the  National 
Radio  Broadcasters  Association  (NRBA) 
petitioned  the  Commission  to  institute 
an  inquiry  to  review  and  revise  those 
EEO  procedures  relating  to  the  use  of 
numerical  guidelines  for  evaluating 
licensees'  employment  profiles.  In  its 
petition  (RM-36e4).  the  NRBA  claims 
that  the  Commission's  numerical 
guidelines  have  evolved  into  a  quota 
system  Aat  broadcasters  comply  with  in 
order  to  retain  their  license. '"The 
Commission  has  not  acted  on  this 
petition  yet. 

5.  On  August  26. 1981,  OMB 
disapproved  the  routine  use  of  the 
Commission's  broadcast  EEO  program 
forms.*  In  taking  this  action,  OMB  stated 
that  "such  [data]  collection  would  only 
be  appropriate  when  a  station  appears 
to  be  engaged  in  discriminatory 
practices  as  determined  from  analyses 
based  upon  data  submitted  on  the 
annual  [Form]  395  report."  OMB  has    . 
granted  a  series  of  extensions  to  permit 
continued  use  of  the  EEO  program 
reports.  We  believe  that  any  further 


Reform  Committee.  Chinese  for  AfTirmative  Action. 
National  Latino  Media  Coalition.  National  Congress 
of  American  Indians,  National  Association  of  Negro 
Business  and  Professional  Women's  Clubs.  Inc.. 
Black  Citizens  for  a  Fair  Media,  National  Council  of 
La  Raza  and  National  Black  Media  Coalation. 

'  This  proposal  was  one  of  thirty-five  proposals 
designed  to  enhance  the  position  of  Black 
Americans  in  all  aspects  of  electronic  mass 
communications  contained  in  a  petition  for  rule 
making  filed  by  the  National  Black  Media  Coalition 
on  October  5. 1979  (RM-3502).  Among  the  actions 
taken  regarding  this  petition,  the  Commission 
transferred  this  particular  proposal  to  RM-3397  for 
consideration  in  conjunction  with  the  related 
ongoing  proceeding.  See  Memorandum  Opinion  and 
Order  in  RM-3502,  47  FR  2d  138  (1980). 

'  We  believe  that  the  question  of  the  use  of  the 
processing  guidelines  has  been  adequately 
addressed  in  our  Report  and  Order  in  Docket  No. 
85-61,  50  FR  40836  (October  7. 1985)  concerning 
implementation  of  the  EEO  provisions  of  the  Cable 
Communications  Policy  Act  of  1964. 

'Broadcast  licensees  currently  are  required  to 
submit  a  description  of  their  EEO  program  on  FtX 
Form  39&-A  the  5-point  Model  EEO  Program  report, 
as  part  of  their  application  for  a  license  for  a  new 
station  or  for  an  assignment  of  the  license  of  an 
existing  station.  As  part  of  their  license  renewal 
application,  licensees  are  also  required  to  Tile  FCC 
Form  396,  a  lO-point  version  of  the  EEO  program 
report  that  requests  additional  information 
concerning  EEO  activities  during  the  licensee  term. 
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action  on  broadcast 
be  taken  in  the  cont  sxt 
decision  in  its  revie  v 
reporting  forms.  Th«  refore, 
action  today,  the  Cc  mmission 
initiating  a  new  proi  ;eed 
its  broadcast  EEO 
procedures  in  light 
raised  by  OMB.  We 
appropriate  to  address 
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EEO  matters  should 
ofOMBs 
of  the  program 

in  a  separate 
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ing  to  consider 
icies  and 
the  concerns 
believe  it  is 
the  pending 
issues  in  the 


context  of  this  new  proceeding.  On  this 
basis  we  are  terminating  the  pending 
broadcast  EEO  proceedings  and  denying 
the  outstanding  petitions  for  rule  making 
in  this  area. 

6.  Accordingly,  it  is  ordered  that  the 
above-captioned  rule  making 
proceedings  are  terminated. 
Furthermore,  it  is  ordered  that  the 
petitions  for  rule  making  filed  by 
Citizens  Communications  Center  and 


the  National  Radio  Broadcasters 
Association  are  denied. 

7.  This  action  is  taken  pursuant  to 
authority  contained  in  sections  4(i)  and 
303  of  the  Communications  Act  of  1934. 
as  amended. 

Federal  Communications  Commission. 
William  ).  Tricarico.  i .. 

Secretary. 
|FR  Doc.  85-28640  Filed  12-9-85:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  mies  that  are  applicabie  to  the 
puttlic.  Notices  of  hearings  aru) 
investigations,  committee  meetings,  agerfcy 
decisions  and  fulir>gs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Interchange  of  Administrative 
Jurisdiction  of  Department  of  tite  Air 
Force  Lands  and  National  Forest 
Lands;  Chattahooctiee-Oconee 
National  Forest,  QA,  et  aL 

Correction 

In  FR  Doc.  85-28295  beginning  on  page 
48816,  in  the  issue  of  Wednesday, 
November  27, 1985,  on  page  48817, 
second  column  under  "Louisiana 
Meridian.  T.  3  N..  R.  3  W.."  in  the 
second,  eleventh  and  seventeenth  lines 
the  word  "Northest"  should  read, 
"Northeast". 

WLUNa  COOC  1S0S-01-H 


Pacl(ers  and  Stockyards 
Administration 

Depositing  of  Stoclcyards;  Pierce 
County  Stockyard,  Inc.,  et  aL 

It  has  been  ascertained,  and  notice  is 
hereby  given,  that  the  livestock  markets 
named  herein,  originally  posted  on  the 
respective  dates  specified  below  as 
being  subject  to  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seg.),  no  longer  come 
within  the  defmition  of  a  stockyard 
under  said  Act  and  are,  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facihiy  No.,  name,  and 
location  of  stoc<>yard 

Date  ol  pocting 

GA-110 

MI-117 

Pierce  County   Stockyard. 
Inc..   Biackshear,   Geor- 
gia 

Northern    Mictwgan    Beef 
Breeders       Association 
Gaylord.  Michigan. 

Franklin  Lrvestock  Market. 
Franklin.  Nebraska. 

May  16.  1959 
Apr  28.  1959. 
Dec   16,  1955. 

NE-131 

foregoing  rule.  There  is  no  legal 
justiHcation  for  not  promptly  deposting 
a  stockyard  which  is  no  longer  within 
the  definition  of  that  term  contained  in 
the  Act. 

The  foregoing  is  in  the  nature  of  a 
change  relieving  a  restriction  and  may 
be  made  effective  in  less  than  30  days 
after  publication  in  the  Federal  Register. 
This  notice  shall  become  effective  upon 
publication  in  the  Federal  Register. 

(42  Stat.  159,  as  amended  and  supplemented; 
7  U.S.C.  161  et  seq.) 

Done  at  Washington,  DC  this  4th  day  of 
December  1985.  ' 
Harold  W.  DavU. 

Director,  Livestock  Marketing  Division. 
(FR  Doc.  85-29258  Filed  12-9-85;  8:45  am] 
BHJJNO  COOE  321(Hia-H 


Posted  Stockyards;  Western  States 
Auction  Sales,  Inc.,  et  aL 

Pursuant  to  the  authority  delegated 
under  the  Packers  and  Stockyards  Act, 
1921.  as  amended  (7  U.S.C.  181  et  seq.), 
it  was  ascertained  that  the  livestock 
markets  named  below  were  stockyards 
within  the  defmition  of  that  term 
contained  in  section  302  of  the  Act,  as 
amended  (7  U.S.C.  202),  and  notice  was 
given  to  the  owners  and  to  the  public  by 
posting  notices  at  the  stockyards  as 
required  by  said  section  302,  on 
respective  dates  speciHed  below. 


Fscilrty  No.,  name,  and 
location  oi  stockyard 

Date  of  posting 

AZ-113_ 

Western    States    Auction 
Sales,  Inc.  Vail.  Arizona. 

Aug  25.  1965. 

GA-193 

South    Central    Livestock. 
Inc.  Fitzgerald.  Georgia. 

July  15.  1985. 

KY-170 

Lee    City    Liveslock    Co.. 
Inc.  Lee  City.  Kentucky. 

July  IS.  1965. 

MS-161 

Meadows   Livestock   Auc- 
tion.  Inc.   Mize.  Missis- 
sippi. 

Sept.  9.  1985. 

NC-153 

Southeastern       Livestock 
Market.  Inc.  Chadboum. 
North  Carolina 

Aug  12.  1965. 

SC-137 

Chester  Livestock  Mwket. 
Inc.      Chester.      Sooth 
Carolina. 

Jufy  15.  1985. 

WY-114 

Central     Wyoming     Live- 
stock    Exchange,     Inc. 

July  11.  1985. 

Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the 


Done  at  Washington,  DC,  this  4th  day  of 
December  1985. 
Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
[FR  Doc.  85-29256  Filed  12-9-85;  8:45  am) 

BIUJNG  COOE  3410-02-M 


Proposed  Posting  of  Stockyards; 
Martin's  Dairy  Stockyards,  et  al. 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  202),  and  should  be  made  subjsct 
to  the  provisions  of  the  Act. 

CA-179    Martin's  Dairy  Stockyards. 

Chino,  California 
KS-205    Ma  Belle's,  Inc.,  Linwood, 

Kansas 
KS-206    Sunflower  Horse  Auction, 

Chapman,  Kansas 
MI-147    Northern  Michigan  Beef 

Breeders  Association,  Gaylord, 

Michigan 
MN-182    Auction  Livestock,  Inc., 

Perham,  Minnesota 
MO-262    Phelps  County  Livestock 

Improvement  Assn.,  St.  ]ames, 

Missouri 
NY-ias    Dairymen's  Livestock  Market, 

Inc.,  Madison,  New  York 
PA-153    Green  Acres  Enterprises.  Inc., 

d/b/a  Green  Acres  Livestock  Auction, 

Rossiter,  Pennsylvania 
SC-139    Dudley  Auction.  Pageland. 

South  Carolina 
VI-111    Roberts  Livestock  & 

Auctioneering-Sales  &  Auction  Bam, 

Newport,  Vermont 

Notice  is  hereby  given  that  pursuant 
to  authority  under  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.],  it  is  proposed  to 
designate  the  stockyards  named  above 
as  posted  stockyards  subject  to  the 
provisions  of  the  Act  as  provided  in 
section  302  thereof 

Any  person  who  wishes  to  submit 
written  data,  views,  or  arguments 
concerning  the  proposed  designation, 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
United  States  Department  of 
Agriculture,  Washington,  DC  20250.  by 
December  26, 1985. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 
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Done  at  Washingtoi  i.  DC  this  4th  day  of 
December  1985. 
Harold  W.  Davis. 

Director.  Livestock  Mi  rrketmg  Dfvision. 
\fU  Doc.  85-29257  Fikjd  12-«-BS:  8:45  am) 

BILLING  COOC  3410-02-«aHi 


SoN  Cons«rvation  Service 

Vinton  County  Road  #3  Critical  Arwi 
Treatment  ROAD  McMure,  OH 


Conse  "vation 


agency:  Soil 
Agriculture. 

action:  Notke  of  Finding 
Significant  Impact 


Service. 
of^4o 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviromnental  Quality  Guidelines  (40 
CFR  Part  1500);  and} the  Soil 
Conservation  Service  Guidelines  (7  CFR 
i*art  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  beihg  prepared  for  the 
Vinton  County  Roaf  #3  RC&D  Measure 
in  Ohio. 

FOR  RJRTHER  INFORMAHON  CONTACT: 

Harry  W.  Oneth.  Sf»te  Conservationist, 
Soil  Conservation  Sfervice,  Federal 
Building.  200  North  High  Street,  Room 
522.  Columbus.  Ohi*  43215,  telephone: 
(614)-469-696Z         | 

SUPPLaCNTARY  IM^ORMATKM:  The 

envinmmental  assessment  of  this 
federally  assisted  a|:tion  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 


suit  of  these 
neth.  State 
determined  that  the 
ew  of  an 


environment-  As  a 

findings,  Harry  W. 

Conservationist,  hai 

preparation  and  re 

environmental  impact  statement  is  not 

needed  for  this  project. 

This  measure  con|cems  a  plan  for 
critical  area  treatment  along  Vinton 
County  Road  #3  to  stabilize  a  land  slip 
that  is  a  public  safe  ty  hazard  and 
erosion  problem.  H  inned  works  of 
improvement  incluc  e  the  installation  of 
3.50  feet  of  curtain  d  rain,  400  feet  of  road 
ditch,  and  one  acre  of  critical  area 
seeding. 

The  Notice  of  Fin  ling  of  NO 
Significant  Impact  ( "ONSI)  has  been 
forwarded  to  Envin  inmental  Protection 
Agency  and  to  vari<  lus  federal,  state, 
and  local  agencies  i  ind  interested 
parties.  A  limited  ni  imber  of  copies  of 
the  FONSI  are  available  to  fill  single 
copy  requests  at  tha  above  address 
Basic  data  developrd  during  the 
environmental  asse  isment  are  on  file 
and  may  be  reviewi  (d  by  contacting 
Harry"W.  Oneth. 


JMI 


No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  10.901,  Resource  Conservation 

and  Development  Program.  Office  of 

Manajiement  and  Bud^t  Circular  A-ffi 

regiu^ng  state  and  local  clearinghouse 

review  of  federal  and  federally  assisted 

programs  and  projects  is  applicable.) 

Roger  A.  Hansen. 

Deputy  State  CoaservationisL 

[FR  Doc  85-29224  Filed  12-0-85: 8.-45  am) 

BIUJN6  OOOE  941»-t«-ll 


CENTRAL  INTELUGENCE  AGENCY 

Privacy  Act  of  1974;  Elimination  of  a 
System  of  Records 

AGENCY:  Central  Intelligence  Agency. 
ACTION:  Privacy  Act  of  1974,  Notification 
of  Elimination  of  System  of  Records. 

Pursuant  to  the  provisioiu  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Central  Intelligence  Agency  is 
eliminating  a  system  of  reoirds  entitled 
"Library  Open  Literature  Ready 
Reference  File"  (CIA  42).  The  Agency  is 
eliminating  this  system  because  it  has 
become  obsolete  and  is  no  longer  being 
maintained  in  the  Office  of  Central 
Reference.  With  the  elimination  of  the 
system,  the  Agency  will  no  longer  be 
able  to  search  for  open  source  material 
in  response  to  Privacy  Act  requests. 
Accordingly,  the  system,  as  published  in 
the  Federal  Register  on  22  September 
1977  (42  FR  46050)  and  amended  on  30 
January  1980  (45  FR  6820).  is  removed 
from  the  Agency's  compilation  of 
Privacy  Act  systems. 

Dated:  November  29. 198S. 
Hairy  E.  Fitzwater, 
Deputy  Diiectorfor  Administration. 
(FR  Doc.  85-29220  Filed  12-0-S5;  8:45  am] 
BOJJNG  CODE  oio-aa-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Consolidated  Decision  of  Applications 
for  Duty-Free  Entry  of  Mass 
Spectrometers;  Brown  University,  et 
ai. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  vieKved  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce.  14th  and 


Consititution  Avenue,  NW„  •.      • 

Washington.  DC. 

Docket  Number  84-181R. 

Applicant:  Brown  University. 
Providence,  RI 02912.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Registar  of  May 
18, 1984. 

Docket  Number:  84-261. 

Applicant:  Research  Foundation  of 
SUNY.  Albany,  NY  12201- 

Intended  use:  See  notice  at  49  FR 
37138. 

Instrument:  Mass  Spectrometer,  MS- 
80. 

Manufacturer  Kratos  Analytical 
Instruments,  United  Kingdom. 

Comments:  None  rectived. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments,  for  such  purposes  as  the 
foreign  instruments  are  intended  to  be 
used,  is  being  mantifactured  in  the 
United  States. 

Reasons:  The  foreign  instruments 
provide:  (1)  A  mass  range  of  1  to  2  400 
atomic  mass  units  at  an  accelerating 
potential  of  4.000  electron  volts.  (2)  a 
capillary /packed  GC  interface  with  a 
scan  cycle  time  of  0.3  seconds  per 
decade  and  (3)  fast  atom  bombardment. 
The  capabilities  of  die  foreign 
instruments  described  above  are 
pertinent  to  the  applicants'  intended 
purposes.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instruments  for  the  applicants'  intended 
use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crad. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc  29268  Filed  12-9-83: 8:45  am] 

BnXING  CODE  3S1(M)S-M 


Consoiidsted  Decision  of  Applications 
for  Duty-Free  En^  of  Mass 
Spectrometers;  NIH  NIAAA,  et  ai. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  84-56. 

Applicant:  NIH/NIAAA,  Bethesda. 
MD  20205. 

Intended  use:  See  notice  at  49  FR 
10138. 

Docket  Number  84-lllR. 


Federal  Regteter  /  Vol.  SO.  No.  237  /  Tuesday.  December  10.  1985  /  Notices 


50333 


Applicant:  Medical  College  of    " 
Wisconsin,  Milwaukee,  WI  53226. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  April  6, 1984. 

Instrument:  Mass  Spectrometer.  MS- 
80. 

Manufacturer  Kratos  Analytical 
Instruments,  United  Kingdom. 

Conunents:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientiHc  value  to  the  foreign 
instruments,  for  such  purposes  as  the 
foreign  instruments  are  intended  to  be 
used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  foreign  instruments 
provide:  (1)  A  mass  range  of  1  to  2,400 
atomic  mass  units  at  an  accelerating 
potential  of  4,000  electron  volts,  (2)  a 
capillary /packed  GC  interface  with  a 
scan  cycle  time  of  0.3  seconds  per 
decade,  (3)  fast  atom  bombardment,  and 
(4)  collision-induced  decomposition.  The 
capabilities  of  the  foreign  instruments 
described  above  are  pertinent  to  the 
applicants'  intended  purposes.  We  know 
of  no  domestic  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instruments  for  the  applicants' 
intended  use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
(FR  Doc  29270  Filed  12-«-85;  8:45  amj 
WLUNQ  CODE  3S10-OS-W 


Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument;  Cornell 
University 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC 

Docket  Number  85-222. 

Applicant:  Cornell  University,  Ithaca, 
NY  14853. 

Instrument:  Laser,  Model  PLS  20. 

Manufacturer  Opto-Electronics, 
Incorporated,  Canada. 

Intended  use:  See  notice  at  50  FR 
28001. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  a  60  picosecond  pulse  width  at 
a  peak  power  of  30  mW  at  a  wavelength 


of  850  nm.  The  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose.  We 
know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Cieel, 

Director,  Statutory  Import  Programa  Staff. 
[FR  Doc.  8S-29289  Filed  12-9-85;  8:45  am] 

MLUNO  COOE  9510-08-M 


Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument; 
University  of  CaHfomia,  Irvine 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  85-104. 

Applicant:  University  of  California, 
Irvine.  Irvine,  CA  92717. 

Instrument:  Electron  Spectrometer 
System,  Model  ESCALAB  KflcII. 

Manufacturer  VG  Scientific  United 
Kingdom. 

Intended  use:  See  notice  at  50  FR 
11748. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  a  monochromatic  x-ray  source 
and  small  spot  size  (0.2  micron)  auger 
electron  spectrometer.  The  capability  of 
the  foreign  instrument  described  above 
is  pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use  at  the 
time  of  order  (September  27, 1984). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Ci«el. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  65-29264  Filed  12-9-85;  8:45  am] 

BILUNO  COOE  3S10-OS-M 


DedskNi  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument;  The 
UnlveraityofCt>icaoo 

The  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-65, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC 

Docket  Number  84-052R. 

Apiriicant:  The  University  of  Chicago, 
Chicago,  IL  60637. 

Instrument:  GC/Mass  Spectrometer/ 
Data  System,  Model  7250  EHF.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register  of 
January  27. 1984. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides:  (1)  A  mass  range  of  1  to  2  600 
atomic  mass  units  at  an  accelerating 
potential  of  6000  electron  volts  (2)  a 
capillary/packed  GC  interface  with  a 
scan  speed  of  0.2  seconds  per  decade. 
(3)  alternate  CI/EI  under  computer 
control  with  a  full  cycle  time  less  Uian 
one  second  and  (4)  fast  atom 
bombardment.  The  capabilities  of  the 
foreign  instrument  described  above  are 
pertinent  to  the  appUcant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Cioal. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-29266  Filed  12-9-85;  8:45  am] 
BHUNOCOOE  361»-OS-M 


Decision  on  Application  for  Duty-Free 
Entry  of  Scienttflc  instrument; 
University  of  Illinois,  UrtMna- 
Ctiampaign  Campus 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Sdentific,  and  Cultural  Materials 
Importation  Act  of  196  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 


90334 
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Docket  Number.  8S- 2as. 

Applicant:  Uoiveni  ty  of  fflmoit, 
Urbana-Champaign  C  unpos.  UriMiaa.  IL 
61801. 

Instnunent  NMR  Siperoonducting 
Solenoid.  Model  360-49. 

Manu£BK:tnrer  Oxfard  instniinents 
Cooqnny.  United  Kini  (dom. 

Intended  Use:  See  r  otice  at  SO  FR 
26394. 

Comments:  None  re  ceived. 

Decision:  Approvedt  No  instnunent  of 
equivalent  scientific  VBlue  to  the  foreign 
instrument  for  such  pLrposes  as  it  is 
intended  to  be  used,  it  being 
manufactured  in  the  ijnited  States. 

Reasons:  The  foreigii  article  will  be 
used  as  an  accessory  for  an  existing 
NV1R  spectrometer  and  will  provide  an 
opera  hJog  field  of  8.4  tesla  in  the 
persistent  mode.  The  i  capability  of  the 
foreign  instrument  described  above  Is 
pertinent  to  the  appliqant's  intended 
purpose.  We  know  of  ho  domestic 
instrument  or  apparatus  of  equivalent 
scientific  vahie  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistiuioe 
Program  Na  11.105.  Imp<  rtation  of  Duty-Frec 
Educational  and  Scientif  c  Materials) 

Frank  W.Crari. 

Director.  Statutory  Impoh  Programs  Staff. 
|FR  Doc  85-29267  Filed  J2-e-85:  8:45  ami 

BILLNIQ  COM  3S1».OS-M 


Decision  on  AppHcal  on 
Entry  of  Scientific  instrument; 
Researct)  InsUlute 


forDuty-Free 
Western 


This  decision  is  ma(  le  pursuant  to 
section  6(c)  of  the  EdiicationaL 
Scientific,  and  Cultural  Materials 
Importatioa  Act  of  19*6  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Piil  301).  Related 
i^cords  can  be  viewe(  between  8:30  AM 
and  5:00  PM  in  Room  i523.  U.S. 
Department  of  Ck>mm*rce.  14th  and 
Constitution  Avenue.  nJW..  Washington. 
DC. 

Docket  Number:  84-  279R. 

Applicant:  Western  Research 
Institute,  L,aramie.  W '  82070. 

instrument:  Data  Stj  stem.  Pyrolj-sis 
Probe  &  Desorption  C  lemical  Ionization 
Probe.  Ori^nal  notice  of  this 
resubmitted  applicatidn  was  published 
in  the  Federal  Registe  ■  of  September  7, 
1984. 

Comments:  None  re  ceived. 

Decision:  Approved .  No  instnunent  of 
equivalent  scientific  v  alue  to  the  foreign 
instrument,  for  such  p  irf>o«es  as  it  is 
intended  to  be  used,  ii  i  being 
manufactured  in  the  ijnited  States. 

Reasons:  The  appli(|ation  relates  to 
compatible  accessori^  for  an 
iostnmaent  that  has  bi  en  previously 
imported  for  the  use  o  '  the  applicant 


institution.  The  articles  are 
manufactured  by  the  aumufactorer 
whifdi  f>roduced  the  instnmient  with 
which  they  are  intended  to  be  used.  The 
accessories  are  pertinent  to  the 
applicant's  intended  uses  and  we  know 
of  no  comparable  domestic  instruments 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  accessories  for  the 
applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importatioa  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc.  85-29271  Filed  12-9-85;  8:45  amj 
BtUMB  CMS  a61»«S4 


Decision  on  Application  for  Dtity-Free 
Entry  of  Scientific  Instnunent;  Yale 
University 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  69-651, 
80  StaL  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number  85-04^. 

Af)plicant:  Yale  University.  New 
Haven,  CT  06520. 

Instrument:  CO2  Laser,  Model  TEA- 
601  with  Accessories.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
(anuary  8, 1985. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  valtte  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  an  energy  output  of  50)  with  a 
pulse  width  of  100  ns.  The  capability  of 
the  foreign  instnmient  described  above 
is  pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistance 
I*rogram  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Cfael. 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc  85-292S5  Filed  12-»-85:  8.-45  am] 

BILLMO  CODE  JSHMtS-W 


(Case  No.  0EE-1-SS] 

Ivan  Grinon;  Order  Temporarily 
Denying  Export  Pri^Hleges 

The  Office  of  Export  Enforcement, 
International  Trade  Administration, 
United  States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  §388.19  of  die  Export  Administration 
Regulations.  15  CFR  Parts  368-399 
(1985).  as  amended  (50  FR  42866. 
October  21, 1985]  (the  Regulations), 
issued  pursuant  to  die  Export 
Administration  Act  of  1979, 50  U.S.C. 
app.  2401-2420  (1982),  as  amended  by 
the  Export  Administration  Amendments 
Act  of  1985,  Pub.  L  99-64,  99  Stat.  120 
(July  12, 1985)  (the  Act),  has  asked  the 
Deputy  Assistant  Secretary  for  Export 
Enforcement  to  issue  an  order 
temporarily  denying  all  export  privileges 
to  Ivan  Grinon  (Grinon).  Avda  de  Chile. 
2-0  l^A.  Barcelona  28.  Spain. 

The  Department  states  that,  as  a 
result  of  an  ongoing  investigation,  it  has 
reason  to  believe  that  Ivan  Grinon 
(Grinon)  was  employed  by  Suin,  SJ\. 
(Suin)  as  an  engineer  from  January  3, 
1976  to  July  31, 1965.  Sain  and  its  owner, 
Carlos  Mira  Gallart  (Mira),  have 
specifically  been  the  subjects  of  an 
order  denying  them  all  U.S.  export 
privileges  since  October  14, 1982  (47  FR 
47876,  October  21. 1982).  By  its  terms, 
the  denial  order  also  applies  to  all  of 
Suin's  employees.  Accordingly,  from 
October  14, 1982  to  July  31, 1985,  Grinon, 
as  an  employee  of  Suin.  was  subject  to 
the  provisions  of  the  denial  order. 

The  Department  additionally  states 
that  it  has  reason  to  believe  that,  despite 
the  prohibition  in  the  denial  order  and 
contrary  to  the  Regulations.  Grinon 
acted  in  concert  with  Mira  and  others  to 
effect  the  reexport  of  U.S.-origin 
integrated  circuit  manufacturing  and 
testing  equipment  and  related  U.S.- 
origin  technology  from  Spain  to 
proscribed  destinations  without  the 
required  export  licenses  or  reexport 
authorization  from  the  Department 

The  Department  further  states  that  it 
has  reason  to  believe  that,  since  leaving 
the  employment  of  Suin  on  July  31, 1985, 
Grinon  has  activdy  sought  work 
assignments  that  would  involve 
reexports  from  Spain  in  violation  of  the 
Regulations.  The  Department  believes 
that  the  general  circumstances  of 
Grinon's  past  activities  in  violation  of 
both  the  denial  order  and  the 
Regulations,  coupled  with  his  current 
active  solicitation  for  job  offers  for 
substantially  similar  activities, 
demonstrate  the  likelihood  of  future 
violations  unless  action  is  taken  on  an 
expedited  basis  to  preclude  such 
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attempts.  The  Department  submits  that 
a  temporary  denial  order  naming  Ivan 
Crinon  is  necessary  in  order  to  give 
notice  to  companies  in  the  United  States 
and  abroad  to  cease  dealing  with 
Grinon  in  goods  and  technical  data 
subject  to  the  Regulations  in  order  to 
reduce  the  likelihood  that  he  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Regulations. 

Based  upon  the  showing  made  by  the 
Department.  I  find  that  an  order 
temporarily  denying  all  export  privileges 
to  Ivan  Crinon  and  to  any  related  party 
is  necessary  in  the  public  interest  to 
prevent  an  inmiinent  violation  of  the  Act 
and  the  Regulations.  This  order  is  issued 
on  an  ex  parte  basis  without  a  hearing 
based  on  the  Department's  showing  that 
expedited  action  is  required. 

Accordingly,  it  is  hereby: 

Ordered 

I.  All  outstanding  validated  export 
licenses  in  which  the  respondent  or  any 
related  party  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation. 

II.  The  respondent,  his  successors  or 
assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participating,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirecly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  license  application,  (b)  in 
preparing  or  filing  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

UI.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 


applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  export  trade  or  related 
services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  the  respondent  or  any 
related  party,  or  whereby  the 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 

■  relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  the  respondent  or  any  related 
party  denied  export  privileges;  or  (b) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  §  388.19(e)  of  the  Regulations,  the 
respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  the  Administrative  Law  Judges, 
U.S.  Department  of  Commerce,  Room  H- 
6716, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  60  days. 

VII.  In  accordance  with  the  provisions 
of  §  388.ig(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  The 
respondent  may  oppose  any  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Deputy  Assistant  Secretary  for  Export 
Enforcement  which  must  be  received  not 
later  than  seven  days  before  the 
expiration  date  of  this  order. 


A  copy  of  this  order  and  of  Parts  387 
and  388  of  the  Regulations  shall  be 
served  upon  the  respondent. 

Dated:  December  3, 1985. 
Theodora  W.  Wu, 

Deputy  Asaiatant  Secretary  for  Export 
Enforcement. 

[FR  Doc.  85-28243  Filed  12-9-85: 8:45  am] 

BHXINQ  CODE  M1S-2S-M 


[C-471-502] 

Termination  of  CountervaiNng  Duty 
Investigation;  Cart>on  Steel  Wire  Rod 
from  Portugal 

agency:  International  Trade 
Administration,  Import  Administration, 
Conunerce. 
action:  Notice. 

summary:  In  a  letter  dated  October  29. 
1985,  petitioners  withdrew  their 
antidumping  and  countervailing  duty 
petitions,  filed  on  April  8, 1985,  on 
carbon  steel  wire  rod  (wire  rod)  from 
Portugal.  On  November  7, 1985,  the 
International  Trade  Administration 
(ITC)  terminated  the  antidumping  duty 
investigation.  We  are  now  terminating 
the  countervailing  duty  investigation. 
EFFECnVf  DATE  December  10, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Loc  Nguyen  or  Mary  Martin.  Office  of 
Investigations.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone:  (202)  377-0167,  (202)  377- 
2830. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  April  8, 1985,  we  received 
antidumping  and  countervailing  duty 
petitions  bom  AUantic  Steel  Co., 
Continental  Steel  Corp.  Georgetown 
Steel  Corp.,  North  Star  Steel  Texas,  Inc.. 
and  Raritan  River  Steel  Co..  on  behalf  of 
the  U.S.  industry  producing  wire  rod. 
After  reviewing  the  petitions,  we 
determined  that  they  contained 
sufficient  grounds  upon  which  to  initiate 
antidumping  and  countervailing  duty 
investigations.  We  notified  the  ITC  of 
our  actions  and  initiated  the 
investigations  on  April  29, 1985,  (50  FR 
18905  and  19065).  On  May  30, 1985.  tiie 
ITC  found  that  there  was  a  reasonable 
indication  that  imports  of  wire  rod  bom 
Portugal  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry  (50  FR  23084). 

On  July  11, 1985,  we  published  a 
negative  preliminary  determination  in 
the  countervailing  duty  investigation  (50 
FR  28232).  On  September  23, 1985,  we 
published  an  affirmative  preliminary 
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determination  in  th  s  antidumping  duty 
investigaHon  (50  FI :  38566).  We  stated 
that,  if  the  investigi ition  proceeded 
normally,  we  woul^  make  a  final 
detennination  on  tne  antidumping  duty 
investigation  by  December  2. 1985.  At 
petitioners'  request;  we  extended  the 
deadline  for  the  finBl  determination  in 
the  countervailing  ^uty  investigation  to 
correspond  with  th^  date  of  the  final 
determination  in  U^  antidumping 
investigation  (50  ¥^  36129). 

Scop*  of  Investigati 

The  products  under  investigations  is 
carbon  steel  wire  rid.  currently 
classifiable  under  item  607.17  of  the 
Tariff  Schedules  of\tbe  United  States 
(TSUS). 

Withdrawal  of  PetitioDs 

In  a  letter  dated  October  29, 1985, 
from  Atlantic  Steel  Co..  Continental 
Steel  Corp..  Georgetown  Steel  Corp., 
North  Star  Steel  Tekas.  Inc.  and  Raritan 
River  Steel  Co.,  petitioners,  notified  us 
that  they  were  witi|drawing  their  April 
8, 1985.  antidumpiD^  and  countervailing 
duty  petitions,  and  requested  that  the 
investigations  be  terminated.  A  copy  of 
petitioners' letter  tsj  appended  to  this 
notice.  Under  8ecti<  ns  734(a)  and  704(a) 
of  the  Tariff  Act  of  1930.  as  amended  by 
section  604  of  the  Tl^de  andT^riff  Act 
of  1984  (the  Act),  xiAon  withdrawal  of  a 
petition,  the  adminmtering  authorities 
may  terminate  an  i4vestigation  after 
giving  notice  to  all  parties  to  the 
investigatioa  On  Nbvember  7, 1985.  the 
rrc  terminated  the  antidumping  duty 
investigation.  The  Mrithdrawal  of  the 
countervailing  duty!  petition  is  based  on 
a  bilateral  arrangentent  with  the   , ' 
Government  of  Porl|ugaI.  signed  on 
November  29. 1985,  :to  limit  the  volume 
of  imports  of  this  pnoduct.  We  have 
assessed  the  publiciinterest  factors  set 
out  in  section  704(8|  of  ths  Act  and 
consulted  with  potentially  affected 
producers,  workersi  consuming 
industries,  and  with  the  ITCOn  the 
basis  of  our  assessment  of  the  public 
interest  factors  andiour  consultations, 
we  have  determinef  that  termination  of 
the  countervailing  duty  investigation 
would  be  in  the  puqlic  interest. 

We  have  notified!  all  parties  to  the 
investigation  and  tHe  ITC  of  petitioners' 
%vithdrawal  and  ouf  intention  to 
terminate.  For  thesa  reasons,  we  are 
terminating  our  countervailing  duty 
investigation. 
December  2, 1985. 
Giibert  B.  Kaplan. 

Acting  Deputy  Assistt^t  Secretary  for  Import 
A  dministraUon. 

|FR  Doc  85-29244  Fil^  12-9-65.  8:45  am] 
MUmO  COOC  MW-OS-M 
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MInortty  Business  Devetopment 
Agency 

FinancM  Assistance  Applications; 
District  of  Columbia 

December  2, 1985 
AOCNCY:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBOA) 
announces  that  it  is  soliciting 
competitive  appUcations  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $764,706 
for  the  project  performance  of  April  1, 
1986  to  Marah  31. 1987.  The  MBDC  will 
operate  in  the  Washington.  D.C. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $650,000  in  Federal  funds  and 
a  minimum  of  $114,706  in  n(Xi-federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding^  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions.  v  :-!> 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  hi  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 


culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CL08IN0  DATC  The  closing  date  for 
applications  is  fanuary  6, 1986 
Applications  must  be  postmarked  on  or 
before  5  p.m.  January  6, 1986. 
ADDRCSS:  Minority  Business        ' 
Development  Agency,  Washington 
Regional  Office,  Room  6711  H.C.  Hoover 
Building.  14th  and  Constitution  Avenue. 
N.W.,  Washington.  D.C.  20230. 
FOR  FURTNCR  INFORMATION  CONTACT: 

Willie ).  Williams.  Regional  Director 

Washington  Regional  Office:  (202)  377- 

8275. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be         '>';: 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development    ■  r " . '  *• 
(Catalog  of  Federal  Domestic  Assistance))     '\ 

Dated:  December  2, 1965 
Willie }.  Williams. 

Regional  Director.  Washington  Regional 
Office. 

(FR  Doc.  85-29227  Filed  12-9-85;  8:45  am|      .. 
WtUNO  CODE  3610->MI 


National  Oceanic  and  Atmosphsric 
Administration  ..''"■' 

Marine  Mammals;  Application  for 
Permit  Deborah  A.  Qlodcher-Ferrarl  '" 
and  MSric  J.  Ferrari 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (18  U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Pari  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant: 

a.  Name:  Deborah  A.  Glockner-Ferrari 
and  Mark  J.  Ferrari  (P171A). 

b.  Address:  1728  San  Luis  Road. 
Wahiut  Creek,  California  94596. 

2.  Type  of  Permit:  Scientific  Research/ 
Scientific  Purposes. 

3.  Name  and  Number  of  Marine 
Mammals:  Humpback  whale  (Megaptera 
novaengliae)  unspecified  number  of  the 
North  Pacific  population  will  be 
inadvertently  harassed  during  populaton 
studies  using  photographic  techniques. 
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4.  Location  of  Activity:  Hawaii, 
Alaska  and  California.  ^, 

5.  Period  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  bearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Mame  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street,  NW., 
Washington,  DC;  and 
Regional  Director.  Alaska  Region, 
National  Marine  Fisheries  Service, 
P.O.  Box  1668,  luneau,  Alaska  99802; 
Regional  Director,  Northwest  Region, 
National  Marine  Fisheries  Service, 
7600  Sand  Point  Way,  NE.,  CIN 
C15700,  Seattle.  Washington  98115; 
and 
Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island. 
California  90731. 

Dated:  December  2, 1985. 
Carmen ).  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-29245  Filed  12-9-85:  8:45] 

BILUNG  CODE  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Defense  Initiative  Advisory 
Committee;  Meetings  - 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Strategic  Defense 
Initiative  (SDI)  Advisory  Committee  will 
meet  in  closed  session,  in  Patrick  AFB, 
Florida,  on  January  8-9-10, 1986. 


The  mission  of  the  SDI  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  the  Director.  Strategic 
Defense  Initiative  Organization  on 
scientific  and  technical  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  January  8-9-10, 1986  the  committee 
will  discuss  status  of  SDI  research  and 
management  issues. 

In  accordance  with  section  10(dJ  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  92-463.  as  amended  (5  U.S.C.. 
App  n,  (1982)),  it  has  been  determined 
that  this  SDI  Advisory  Committee 
meeting  concerns  matters  listed  in  5 
U.S.C.,  552b(c)(l)  (1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  December  4. 1985. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(PR  Doc.  8S-29262  FUed  lZ-«-4»:  &45  am] 

BILLINQ  COOC  MIO-OMi 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  New  and  Attered 
Air  Force  Records  Systems 

agency:  Department  of  the  Air  Force 
(DAF).  DoD. 

ACTION:  Notice  of  new  record  system 
and  alteration  of  another  system. 

summary:  The  Air  Force  is  adding  a 

new  record  system  and  altering  an 

existing  one. 

date:  The  proposed  action  %vill  be 

effective  without  further  notice  January 

9, 1986  unless  comments  are  received 

which  would  result  in  a  contrary 

determination. 

ADDRESS:  Send  comments  to  Mr.  John 

Updike.  HQ  USAF/DAQD.  The 

Pentagon.  Washington.  DC  20330-5024. 

Telephone:  202/694-3431,  Autovon:  224- 

3431. 

SUPPLEMENTARY  INKMIMATION:  The 

Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C.  552a) 
have  been  previously  published  in  the 
Federal  Register  as  follows: 

FR  Doc.  85-10237  (50  FR  22332)  May  29  1985 
FR  Doc.  85-14122  (50  FR  24672)  June  12, 

1985 
FR  Doc.  85-15082  (50  FR  25737)  June  21  , 

1985 
FR  Doc.  85-28775  (50  FR  46477)  November 

8, 1985 
The  record  system  identiHed  as  F050 
ATC  J  is  a  new  record  system.  The 
record  system  identified  as  F050  AFCC 
C  is  an  altered  system  that  was 
previously  published  on  May  29, 1985,  at 
50  FR  22444.  The  altered  record  system 


is  being  automated  to  provide  for 
increased  economy  of  operation  with 
improved  accuracy.  The  Engineering 
Installation  Academy  and  EI 
organizations  are  also  being  added  as 
locations  for  the  system.  A  new  and 
altered  system  report,  as  required  by  5 
U.S.C.  552a  (o),  was  submitted  on 
October  22. 1985.  pursuant  to  0MB 
Circular  A-108,  Transmittal 
Memorandum  No.  1,  dated  September 
30. 1975  and  Transmittal  Memorandum 
No.  3.  dated  May  17, 1976. 
Patiida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  5. 1985 

F050  ATC  J 

SYSTEM  mams: 

050  ATC  J  Branch  Level  Training 
Management  System  (BLTMS). 

SYSTEM  LOCATION: 

All  Technical  Training  Centers  of  Air 
Training  Command  (ATC).  Official 
mailing  addresses  are  in  the  Air  Force 
Address  Director,  AFP  12-36. 
attachment  3. 

CATEGORIES  OF  INIMVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel.  U.S. 
government  civilian  employees.  Air 
Force  Reserve  and  Air  National  Guard 
personnel,  foreign  nationals,  and  retired 
or  separated  Air  Force  personnel  who 
are  attending  or  have  attended  a  ■ 
resident  training  course  conducted  at 
one  of  the  Technical  Training  Centers 
within  the  past  two  years. 

CATEOOftlES  OF  RECORDS  M  THE  SYSTEM: 

Records  of  individual  training  and 
education.  (1)  The  ATC  Student  Records 
of  Training  consists  of  background  and 
test  scores.  (2)  The  Graduate  Evaluation 
Master  File  contains  units  of  assignment 
or  graduates  and  individual  and 
supervisory  responses  to  training 
effectiveness  questionnaires. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8Q12,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 
(1)  Air  Training  Command  Regulation 
(ATCR)  52-3,  Student  Measurement; 
ATCR  52-26.  Student  Scheduling  and 
Administration;  and  ATCR  35301, 
Student  Flow  Management  (2)  Air  Force 
Regulation  (AFR)  5038,  Field  Evaluation 
of  Education  and  Training  Programs. 

PURPOSE(S) 

(1)  To  record  individual  attendance, 
achievement  and  training  progress. 
Provides  the  data  base  for  producing 


UMI 
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summary  reports  i  ir  managing  the  flow 
of  students  throug  i  training  and  the 
evaluation  of  training  adequacy. 
Information  extracted  from  these 
records  is  provided  to  the  Personnel 
Data  System  (TOSi  for  reporting  course 
completion  and  changes  to  assignment 
availabiUty  date,  and  to  the  Conununity 
College  of  the  Air  force  (CCAF)  for 
student's  educatioti  records.  (2)  To 
perform  required  evaluation  of  the 
technical  training  received  by  graduates. 


nOVTME  USES  OF  RSCOHOS  MAMTAMCO  M 
THE  SYSTEM,  MCUJDMQ  CATEQOWES  OF 
USERS  AND  THE  PUn4>SE  OF  SUCH  USES: 

Records  from  thfe  system  of  records 
may  be  disclosed  I  or  any  of  the  blanket 
routine  uses  publis  hed  by  the  Air  Force. 


pnAcnits 


ACCESSmO, 


personnel  who  are 


tFORSTOIUNQ, 
, WL I AWMNU,  AND 
IMTHE  SYSTEM: 


FOUCIESAMO 
RETWEVINQ, 

STORAGE: 

Stored  on  completer  and  computer 
output  products. 

retrievabujty: 

Retrieved  by  naAie  or  Social  Security 
Number  (SSN). 

SAFEOUARO: 

Records  are  acci  issed  by  authorized 


properly  screened 


and  cleared  for  nef d-to-know  and  by 
those  responsible  lor  servicing  the 
record  system  in  tl  e  performance  of 
their  official  dutiet .  Computer  records 
and  equipment  are!  kept  in  lockable 


offices  and  access 


to  the  computer 


records  is  controUi  d  by  computer 
software  which  inqludes  userids  and 
passwords. 


RETENTION  AND  nSM  tSAU 

Records  are  desi  royed 
information  is  ente  red 
Management  Systc  m 
PDS. 


two  years  after 
into  the  Pipeline 
which  is  part  of 


SYSTEM  MANAOER(S)  IaNO  ADDRESS: 

Deputy  Chief  of  Staff  for  Technical 
Training,  Standards  and  Policy 
Directorate,  Headouarters  Air  Training 
Command.  RandolLh  AFB.  TX  78150.  (1) 
The  System  Manager  for  a  base  is  the 
Technical  Training  Wing.  Operations 
Division.  Registrar] Branch.  (2)  The 
System  Manager  far  a  base  is  the 
Technical  Training  Wing,  Training 
Evaluation  Division 

NOTIFICATKMI  PROCEI 

Requests  from  individuals  should  be 
sent  to  the  System  Manager. 


RECORD  ACCESS  FROiEOURES: 

Individuals  can 
gaining  access  froifi 
System  Manager. 


ibtain  assistance  in 
the  local  base 


CONTESTWQ  RECORDS  FROCEOURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
Personnel  Data  System  for  Training 
(POST),  personnel  records,  training 
records,  or  the  individual.  (1)  Tests  and 
instructor  observations.  (2]  Responses  to 
training  effectiveness  questioimaires. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
FROVtSIONS  OF  THE  ACT: 

None. 
F050  AFCC  C 
SYSTEM  NAME: 

050  AFCC  C  Individual  Academic 
Training  Record. 

SYSTEM  location: 

AFCC  System  Evaluation  School,  1815 
Test  and  Evaluation  Squadron  (AFCC), 
Wright-Patterson  AFB.  OH  45433;  AFCC 
Radar  Evaluation  School.  Hill  AFB,  UT 
84056;  AFCC  Engineer  Installation 
Academy,  Engineering  Installation 
Center,  Tinker  AFB.  OK  73145; 
Engineering  Installation  organizations. 

categories  of  indiviouals  covered  by  the 
system: 

Active  duty  of  military.  Air  Force 
Reserve.  Air  National  Guard.  Army 
National  Guard,  and  Department  of 
Defense  civilian  personnel,  and  others 
who  apply  for  this  training. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  index;  absentee  report; 
class  pre-graduation/graduation  roster; 
attendance  record;  student 
questionnaires,  individual  academic 
standing;  record  of  individual  training. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8012.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

FURPOSE(S): 

To  record  emergency  data  and  course 
completion  information  and  report 
student  absences  to  the  school 
commandant. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  card 
files,  and  on  computer  and  computer 
output  products. 

retrisvabiuty: 

Filed  by  student  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  per8on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Stored  in  file  cabinet.  Automated 
records  are  controlled  by  computer 
system  software. 

retention  and  disposal: 

Retained  for  ten  years  after  individual 
completes  or  discontinues  training 
course.  Records  of  individual  training  at 
EI  organizations  are  retained  until 
individual  no  longer  performs  EI  duties, 
then  are  destroyed. 

system  manager(s)  and  address: 

Commandant.  AFCC  Systems 
Evaluation  School.  1815  "Test  and 
Evaluation  Squadron.  Wright-Patterson 
Air  Force  Base.  OH  45433;  Commandant 
AFCC  Radar  Evaluation  School.  Hill  Air 
Force  Base.  UT  84056;  Commandant. 
AFCC  EI  Academy.  Engineering 
Installation  Center,  Tinker  AFB  OK 
73145. 

notification  procedure: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  individuals  and 
instructor.  , 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  act: 

None. 
|FR  Doc.  85-29261  Filed  12-9-85;  8:45  am] 
BtLUNG  CODE  3S10-01-M    ' 


Federal  Register  /  Vol.  50.  No.  237  /'  Tuesday.  December  10.  1985  /  Notices 50339 


Defense  Contract  Audit  Agency 

Privacy  Act  of  1974;  Addition  of  a  New 
DCAA  Record  System 

agency:  Defense  Contract  Audit  Agency 
(DCA).  DoD. 

ACTION:  Notice  of  a  new  record  system. 

summary:  The  Defense  Contract  Audit 
Agency  is  giving  notice  of  the  addition 
of  a  new  system  of  records  subject  to 
the  Privacy  Act  of  1974.  as  amended,  (5 
U.S.C.  552a). 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  January 
9, 1986,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mr. 
John  van  Santen,  Assistant  Director, 
Resources,  Cameron  Station, 
Alexandria,  VA  22304-6178.  Telephone: 
202/274-7308,  Autovon:  284-7308. 
SUPPLEMENTARY  INFORMATION:  The 

Defense  Contract  Audit  Agency  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C.  552a) 
have  been  previously  published  in  the 
Federal  Register  as  follows: 

[FR  Doc.  85-10237  (50  FR  22884)  May  29, 1985 

A  new  system  report,  as  required  by  5 
U.S.C.  552a(o),  was  submitted  on 
October  30, 1985,  pursuant  to  OMB 
Circular  A-108,  Transmittal 
Memorandum  No.  Ij  dated  September 
30, 1975  and  Transmittal  Memorandum 
No.  3,  dated  May  17, 1976. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  5, 1985. 

RDCAA  152.22 

SYSTEM  NAME: 

152.22  Classified  Information 
Nondisclosure  Agreement  (NdA). 

SYSTEM  LOCATKMl: 

Agency  Security  Officer,  Defense 
Contract  Audit  Agency,  Headquarters, 
DCAA,  Cameron  Station,  Alexandria, 
VA  22304-6178. 

CATEGORIES  OF  INDIVtDUALS  COVEREO  BY  THE 
SYSTEM: 

All  employees  of  DCAA  assigned  to 
sensitive  postions  who  are  authorized 
access  to  classified  information. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  original  of  SF  189, 
Classified  Information  Nondisclosure 
Agreement  signed  by  DCAA  employees. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE     . 
SYSTEM: 

Executive  Order  12356;  Sections  641, 
793,  794,  798,  and  952  of  Title  18,  U.S. 


Code:  Section  783(b)  of  Title  50.  U.S. 
Code,  and  Intelligence  Identities 
Protection  Act  of  1982. 

PURPOSE(S): 

To  maintain  a  record  of  signed 
Standard  Forms  189  which  are  used  as  a 
condition  precedent  to  authorizing 
individuals  access  to  classiFied 
information.  The  use  of  the  form  will 
enhance  the  protection  of  national 
security  information  and/or  will  reduce 
the  costs  associated  with  its  protection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  blanket  routine  uses. 

pouaes  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders. 

retrievabiuty: 

Alphabetically  by  surname  of 
individual. 

safeguards: 

Records  are  accessible  only  by 
authorized  personnel  who  are  properly 
cleared  and  trained  and  who  require 
access  in  connection  with  their  official 
duties.  Records  are  stored  in  locked 
niing  cabinets  after  normal  business 
hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  50  years  from 
date  of  signature  and  then  destroyed. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Agency  Security  Officer,  DCAA, 
Headquarters,  DCAA,  Cameron  Station 
Alexandria,  VA  22304-6178. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Records  Administrator.  Defense 
Contract  Audit  Agency,  Cameron 
Station.  Alexanderia,  VA  22304-6178. 
telephone  (202)  274-7288. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  Record  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address,  and 
telephone  number  and  current  business 
address.  Visits  are  limited  to  those 
offices  (Headquarters  and  six  regional 
ofHces)  listed  in  the  DoD  directory  in  the 
appendix  to  DCAA  system  notices. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 


acceptable  identification,  that  is, 
driver's  license  or  employing  office 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  may  be  obtained  from 
the  Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-«178. 

RECORD  SOURCE  CATEOORIES: 

Agency  Security  Officer, 
Headquarters,  DCAA. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
(FR  Doc.  85-29260  Filed  12-9-85:  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Elasin  Conimission  will 
hold  a  public  hearing  on  Wednesday, 
December  18, 1985  beginning  at  1:30  p.m. 
in  the  Jefferson  Room  of  the  Holiday  Inn 
at  4th  and  Arch  Streets,  Philadelphia, 
Pennsylvania.  The  hearing  will  be  a  part 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  pubUc  observation  at  about 
IIKX)  a.m.  at  the  same  location. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  Holdover  Project — Philadelphia 
Park  (formerly  Keystone  Racetrack)  D- 
85-72.  A  ground  water  withdrawal 
project  to  supply  up  to  0.35  million 
gallons  per  day  (mgd)  of  water  to  the 
irrigation  system  for  Philadelphia  Park. 
The  total  withdrawal  from  Well  Nos.  1, 
2,  3,  and  4  will  be  0.35  mgd.  The  project 
is  located  in  Bensalem  Township,  Bucks 
County,  Pennsylvania.  This  hearing 
continues  that  of  November  26, 1985. 

2.  Douglas  Zee  T/A  Zee  Orchards, 
Inc.  D-SO-33  RENEWAL  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  a 
maximum  of  26.5  million  gallons  (mg)/30 
days  of  water  for  irrigation  of  the 
application's  farm  crops  in  Harrison 
Township,  Gloucester  County,  New 
Jersey.  The  water  will  be  used  to  irrigate 
approximately  440  acres  of  apples  and 
peaches. 
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3.  Warrington  T  twnshfp  Municipal 
Authority  D-80-mCP  (Revised 
RENEWAL  An  application  to  modify 
the  pumping  level  liinit  used  to  control 
the  operation  of  the  applicant's  Well  No. 
5  in  Warrington  Township.  Bucks 
County,  Pennsylv^ia.  The  applicant 
has  guested  approval  to  allow  more 
drawdown!  in  the  ^eW  by  increasing  the 
water  level  limit  fibm  68  feet  below  the 
top  of  the  casing  to  100  feet.  No  increase 
in  the  approved  withdrawal  of  up  to 
0.226  mgd  is  requei  tted.  The  project  well 
is  located  in  the  S(  utheastem 
Pennsylvania  Groi  nd  Water  Protected 
Area. 

4.  Media  Boroug  'i  Water  Company  D- 
85-29  CP.  An  appl  cation  by  the  Borough 
of  Media  to  increa  le  the  withdrawal  of 
water  from  Cheste  r  Creek  in  Delaware 
County,  Pennsylva  nia.  Media  currently 
has  permits  from  F  ennsylvania  to 
withdraw  3.0  mgd  rom  Chester  Creek 
and  3.0  mgd  from  I  idley  Creek.  The 
application  requested  approval  to 
increase  the  permitted  withdrawal  from 
Chester  Creek  to  6  0  mgd. 

5.  The  Eastern  f  jundry  Company  D- 
65-80.  A  ground  w  iter  withdrawal 
project  to  replace  water  from  Well  No.  1 
which  has  becomei  an  unreliable  source 
of  supply  and  has  been  sealed.  The 
proposed  withdrawal  from  the  new  Well 
No.  lA  will  average  0.12  mgd.  The 
project  is  located  vi  Boyertown  Borough, 
Berks  County,  Pen^isylvania. 

Documents  relating  to  these  projects 
may  be  examined  it  the  Commission's 
offices.  Preliminar  i  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Dai  id  B.  Everett  Persons 
wishing  to  testify  i  it  this  hearing  are 
requested  to  regisi  er  with  the  Secretary 
prior  to  the  hearin ;. 
Susan  M.  WMMBan. 
Secretary. 
December  X  ISBS. 
IFR  Doc  85-29212  Filed  12-»-«5:  8:45  am) 

BHJJMG  CODE  OM-OVd  I 


DEPARTMENT  Of  EDUCATION 


Proposed  Information 
Requests  by  the 
Management  and 


agency: 
action:  Notice 
collection  request! 


Collection 
Office  of 
Budget 


Department  of  Education. 

of  jroposed  information 


summary:  The  De|)uty  Under  Secretary 
for  Management  ii  ivites  comments  on 
the  proposed  infoonation  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  J98a 
DATE:  Interested  persons  are  invited  to 


submit  comments 
9.1986. 


on  or  before  January 


;  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer.  Department  of 
Education,  Office  of  Management  and 
Budget,  728  Jackson  Place,  NW.,  Room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenne,  SW.. 
Room  4074,  Switzer  Building. 
Washington.  DC  20202. 
FOR  fuhthoi  iwpowmatiow  contact: 
Margaret  B.  Webster  (202)  42fr-7304. 
SUPPLEMENTARY  HVOmATKM:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement  (2)  Title:  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  pubhc;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  December  5, 1985. 
Ralph ).  Ohno. 

Acting  Deputy  Under  Secretary  for 
Management 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  Extension. 

Title:  Loan  Transfer  Statement  for  the 
Federal  Student  Loan  Program. 

Agency  Form  Number  ED  1074. 

Frequency:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  Burden:  Responses:  14,000, 
Burden  Hours:  14,000. 

Recordkeeping  Burden: 
Recordkeepers:  14,000.  Burden  Hours: 
7,000. 


ABSTRACT:  This  foim  is  used  to 

report  the  selling  and  buying  of  loans  by 
lenders  in  the  Federal  Insured  Student 
Loan  Program.  Both  lenders  most 
complete  the  document  and  forward  it  to 
the  Department.  The  Department  uses 
the  information  on  this  form  to 
determine  which  lender  holds  a  9> 

particular  loan  and  should  receive  -<^r 
interest  and  special  allowance  payments 
for  that  loan. 

Off  ice  for  Civil  Rights 

Type  of  Review  Requested: 
Reinstatement 

Title:  1986  Elementary  and  Secondary 
School  Civil  Rights  Survey. 

Agency  Form  Number  ED  101  and  ED 
102. 

Frequency:  Biennially. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  37.500, 
Burden  Hours:  241.50a 

Recordkeeping  Burden: 
Recordkeepers:  37,500.  Burden  Hours: 

6,ooa 

ABSTRACT:  The  survey  data  are  used 
in  making  preliminary  targeting 
determinations  for  compliance  review 
sites.  The  affected  public  is  the  school 
districts  and  individual  schools  which 
provide  the  data. 
(FR  Doc.  85-29211  Filed  12-«-85;  8:45  amj 

BILLING  CODE  4O0O-O1-M 


DEPARTMENT  OF  ENERGY 

Intent  To  Grant  PartiaHy  Exclusive 
Patent  License 

Notice  is  hereby  given  to  an  intent  to 
grant  to  Windtech  Inc.  of  Glastonbury, 
Connecticut,  a  partially  exclusive 
license  to  practice  in  the  United  States 
the  invention  described  in  U.S.  Patent 
No.  4,083,651,  entitled  "Wind  Turbine 
with  Automatic  Pitch  and  Yaw  Control". 
The  patent  is  owned  by  the  United 
States  of  America,  as  represented  by  the 
Department  of  Energy  (DOE). 

The  proposed  license  will  be 
exclusive,  but  limited  to  the  field  of  use 
of  wind  turbines  in  the  generation  range 
greater  than  100  kilowatts,  and  subject 
to  a  license  and  other  rights  retained  by 
the  U.S.  Government  DOE  intends  to 
grant  the  license,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  209{c],  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy,  Washington,  DC  20585.  receives 
in  writing  any  of  the  following,  together 
with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
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be  in  the  best  interest  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously  in  the  field  of  use  of  wind 
turbines  in  the  generation  range  greater 
than  100  kilowatts. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  the  public  interest. 

Issued  in  Washington,  DC,  on  December  2, 
1985. 

].  Michael  Farreli, 

General  Counsel. 

|FR  Doc.  85-29289  Filed  12-9-85;  8:45  amj 

MLUNG  CODE  64S0-«1-M 


Economic  Regulatory  Administration 
[ERA  Docket  No.  85-3S-NG] 

Yanl(ee  International  Co.;  Application 
To  Export  Natural  Gas  to  Canada 

agency:  Department  of  Energy, 
Economic  Regulatory  Administration. 
action:  Notice  of  Application  For 
Authorization  to  Export  Natural  Gas  to 
Canada  on  a  Short-Term  Basis. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  5, 1985,  of  an  application 
filed  by  Yankee  International  Company 
(Yankee)  for  authorization  to  export  up 
to  50  MMcf  per  day  for  a  total  of  up  to  2 
Bcf  of  natural  gas  to  Canada  from  the 
date  of  approval  through  April  30, 1986. 
The  natural  gas  will  be  purchased  by 
Yankee  from  various  suppliers 
principally  located  in  the  states  of 
Oklahoma  and  Kansas  and  resold  to 
Union  Gas,  Ltd.  (Union)  at  the  U.S./ 
Canadian  border.  Union  is  a  local 
distribution  company  located  in  the 
province  of  Ontario,  Canada,  serving  the 
cities  of  Hamilton  and  Windsor.  Yankee 
has  requested  expedited  treatment  of  its 
application  given  the  immediate, 
seasonal  nature  of  its  proposed  project. 

The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  Delegation  Order  No.  0204- 
111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable. 


and  written  comments  are  to  be  filed  no 

later  than  4:30  p.m..  on  December  26, 

1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Glynn,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-9482 
Diane  Stubbs.  Office  of  General 
Counsel.  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  252-6667 
SUPPLEMENTARY  INFORMATION:  On 
December  5, 1985,  Yankee,  a  wholly- 
owned  subsidiary  of  the  Yankee  Gas 
Company,  which  itself  is  a  wholly- 
owned  subsidiary  of  the  Yankee 
Companies,  Inc..  filed  an  application  for 
authorization  to  export  up  to  50  MMcf  of 
natural  gas  per  day  and  a  maximum  of  2 
Bcf  for  a  term  ending  April  30. 1986. 
Yankee,  a  marketer  of  natural  gas 
supplies  acting  as  agent  on  behalf  of 
both  the  U.S.  producers  and  Canadian 
purchaser,  will  purchase  natural  gas 
from  various  suppliers  located 
principally  in  the  states  of  Oklahoma 
and  Kansas.  Yankee  will  then  resell 
these  supplies  to  Union,  an  Ontario  gas 
distributor,  at  the  international  border 
between  the  U.S.  and  Canada  in  the 
vicinity  of  Windsor,  Ontario. 
Under  the  proposed  export 
arrangement,  Yankee  will  sell  gas  to 
Union  on  a  best'Cfforts  basis,  with  title 
passing  upon  delivery  at  the  border.  The 
sales  price,  which  is  fixed  for  the  term  of 
the  arrangement,  will  be  $2.45  (U.S.)  per 
MMBtu  at  the  delivery  point.  The 
proposed  transaction  will  utilize  existing 
pipeline  facilities  in  both  the  U.S.  and 
Canada.  Yankee  states  that  it  will 
arrange  for  Panhandle  Eastern  Pipeline 
Company  to  transport  the  natural  gas 
from  its  suppliers  to  the  delivery  point 
on  a  best-efforts  basis  under  established 
tariffs  on  file  at  the  Federal  Energy 
Regulatory  Commission  (FERC). 

In  suppori  of  its  application,  Yankee 
states  that  the  proposed  export  of 
natural  gas  is  not  inconsistent  with  the 
public  interest.  Yankee  states  that  the 
ERA'S  principal  consideration  in 
determing  whether  a  proposed  export  is 
in  the  public  interest  is  whether  there  is 
a  domestic  need  for  the  gas  to  be 
exported,  and  that  a  gas  supply  surplus 
currently  exists  in  the  U.S.  Moreover, 
Yankee  maintains  that  this  situation  will 
not  change  over  the  term  ot  the 
proposed  export  given  the  short-term 
nature  of  the  proposed  arrangement. 
Yankee  also  states  that  the  project  will 
have  no  potential  environmental 
impacts  due  to  the  fact  that  no  new 


facilities  will  be  constructed  for  the 
proposed  project. 

In  making  its  request  for  expedited 
treatment  of  its  export  application, 
Yankee  states  that  prompt  ERA  action 
will  serve  both  the  national  and  regional 
public  interest.  Yankee  cites  three 
reasons  why  prompt  ERA  action  is 
necessary  in  its  export  request:  (1)  The 
arrangement  is  designed  specifically  for 
the  1985-88  winter  season;  (2)  the  export 
would  woric  to  alleviate  a  severe  surplus 
of  gas  in  the  states  supplying  this  gas; 
and  (3)  the  project  will  reduce  the  U.S. 
foreign  trade  deficit  Because  of  the 
need  to  provide  the  gas  during  the 
winter  heating  season,  the  ERA  has 
determined  that  the  public  interest  will 
be  served  by  reducing  the  public 
comment  period  to  15  days. 

The  decision  on  this  application  will 
be  made  consistent  with  section  3  of  the 
Natural  Gas  Act  and  DOE  Delegation 
Order  No.  0204-111,  under  which 
domestic  need  for  the  gas  to  be  exported 
is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest.  Parties  that  may  oppose  this 
application  should  address  in  their 
comments  whether  there  is  a  national  or 
regional  domestic  need  for  the  gas 
supply  proposed  to  be  exported. 

Other  InfonnatioD 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076-A,  RG- 
23,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m.,  December 
26,1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
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parties,  induding  the  parties'  written 
comments  and  replie$  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieveja  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  by  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  prtssentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  rele\'ant  to  a  decision  in 
the  proceeding,  and  tjemonstrate  why  an 
oral  presentation  is  nfeeded.  Any  request 
for  a  conference  shou  Id  demonstrate 
why  the  conference  « rould  materially 
advance  the  proceed)  ng.  Any  request  for 
a  trial-t>'pe  hearing  n'  ust  show  that  there 
are  factual  issues  ger  uinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  tr  ial-type  hearing  is 
necessary  for  a  full  ai  id  true  disclosure 
of  the  facts. 

If  an  additional  pre  cedure  is 
scheduled,  the  ERA  >  ill  provide  notice 
to  all  parties.  If  no  papiy  requests 
additional  proceduref ,  a  Bnal  opinion 
and  order  may  be  issued  based  on  the 
official  record,  incluci  ing  the  application 
and  responses  filed  b^  parties  pursuant 
to  this  notice,  in  acco  rdance  with  10 
CFR  590.3ia 

A  copy  of  Yankee*!  application  is 
available  for  inspecti  }n  and  copying  in 
the  Natural  Gas  Divis  ion  Docket  Room 
GA-076-A  at  the  abo  ve  address.  The 
docket  room  is  open  1  letween  the  hours 
of  8:00  a.m.  and  4:30  j  .m.,  Monday 
through  Friday,  excejt  holidays. 

Lssued  in  Washington  DC  Decenbef  6. 
imio. 

Rotwrt  L  Dmriea. 

Acting  Director,  Office 

El  onomic  Regidatory  Atiministration. 

\V^  Doc.  85-29341  Filed 
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^  f  Fuels  Programs, 
fminislmtion. 
t2-»-«5:  &45  amj 


Federal  Enargy  Reg^itotory 
Commlsaion 

IDocket  Na  CK3-269-600,  et  aL) 

i  Li  Cancellation  of 


Tenneco  OH  Co^  at 
Quarterly  Status 


Coi  ifarenoas 


November  20. 1985. 

In  the  September  26, 
proceeding.  >  the  Ck)nimi8sion 


1. 19B4  order  in  this 
required 


■  Order  Amending  CertificaXea  of  Public 
(!iinvefu«ice  mnd  Nacessit*.  Extending  Umited- 
Tprm  AbandonmenU.  and  ^tablUhing  Procedures. 
2KFERCieiJ83. 


special  marketing  program  (SMP) 
certificate  holders  to  attend  quarterly 
meetings.  The  Commission  also 
incorpwated  that  requirement  in  all 
subsequent  SMForders.  These  meetings 
were  designed  to  permit  interested 
persons  and  staff  to  discuss  the 
operation  of  each  SMP  and  to  inform  the 
Commission  of  any  difficulties  in  the 
programs.  These  programs  terminated 
on  October  31, 19^5,  in  accordance  with 
the  September  28. 1964  order  and  the 
order  in  Maryland  People's  Counsel  v. 
FERC.  761  F.2d  768  (D.C  Cir.  1985). 
Accordingly,  we  consider  the  iinai 
quarterly  meetings  to  be  unnecessary.  If 
any  such  meetings  are  deemed 
necessary,  the  Commission  will  notice 
such  meetings  in  the  Federal  Re^ster. 

The  Commission  is  cancelling  the  final 
quarterly  SMP  conferences.  However. 
SMP  certificate  holders  remain  obligated 
to  file  the  final  monthly  report  covering 
October  1985  transactions  and  to  satisfy 
all  reporting  requirements  set  forth  in 
the  September  26  order. 

By  direction  of  the  Commission. 
Kenneth  F.  Phnnb. 
Secretary. 
[PR  Doc  85-29310  Filed  12-9-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[  A-9-FRL-293ft-5;  EPA  Proiect  Na  SAC 
84-011 

Approval  of  Prevention  of  Significant 
Air  Quality  Detarioration  (PSO)  Permit 
to  Greenleaf  Power  Corp, 

agency:  Environmental  Protection 
Agency  (EPA).  Region  9. 
ACnON:  Notice. 

SUMMAHV:  Notice  is  hereby  given  that  on 
April  18. 1985  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  gas-fired  cogeneration  power  plant  in 
Putnam  Parcel,  six  miles  northwest  of 
Yuba  City,  Sutter  County,  California. 
The  plant  will  consist  of  a  natural  gas- 
fired  turbine  and  exhaust  heat  recovery 
system.  HRSG  duct  burners,  and  a  wood 
chip  dryer.  The  permit  is  subject  to 
certain  conditions,  including  an 
allowable  emission  rate  as  follows:  NO, 
at  97.4  Ibs/hr.  CO  at  28  Ibs/hr,  and 
particulate  matter  at  8.7  Ibs/hr. 
FOR  FimTHER  INFORMATION: 

Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
request  to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency. 


Region  9,  215  Fremont  Street,  San 
Francisco,  CA  94105.  (415)  974-8240.  FTS 
454-8240. 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include:  NO,  controls  by 
water  injection,  high  efficency  cyclone  , 
collectors  and  low  NO.  design  duct     .  .,. 
burners. 

DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Ciccuit  Court  of 
Appeals.  A  petition  for  re\iew  must  be 
filed  by  February  la  198& 

Dated:  November  21, 1985. 
David  P.  Howekamp, 

Director.  Air  Management  Division,  Region  9. 
[PR  Doc.  85-29234  Filed  12-9-85:  8:45  am) 
BIU.INQ  cooc  eseo-so-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Hearing  Designation  Order;  Southwest 
Communications,  et  al. 


In  re  Applications  of  MM  Docket  No.  85- 

360: 

File  No. 

Susan  T.  Do¥i^.  et  al..  d/ 

BPCT- 

b/a  Southwest  Commu- 

841221KX. 

nications. 

Southwest  Mississippi  Tel- 

BPCT- 

evision.  Company,  a  lim- 

8S0213ICM. 

ited  partnership. 

Commonwealth      Venture 

BPCT- 

Systems,  a  limited  part- 

850215KO. 

nership. 

Robin  C.  Brandt.- 

BPCT- 

8502151a. 

For  Construction  Permit  for  New  Television 
Station  McComb,  Mississippi. 
Adopted:  November  22. 1985.     ' 
Released:  December  5. 1985. 

By  the  Chief,  Video  Ser\'ices  Division. 

1.  The  Commission,  by  the  Chief. 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  television  station  on 
Channel  28,  McComb.  Mississippi. 

2.  On  February  15. 1985.  the 
Association  of  Maximum  Service 
Telecasters  (AMST),  filed  an  informal 
objection  to  the  application  of 
Southwest  Communications  on  the 
grounds  that  its  transmitter  site  would 
be  short-spaced  1.13  miles  to  the 
reference  point  for  Channel  42,  Natchez, 
Mississippi  On  April  16. 1985. 
Southwest  Communications  filed  an 
amendment  to  change  the  transmitter 
site,  but  the  amendment  increased  the 
short-spacing  to  9  miles.  AMST  also 
filed  an  informal  objection  against 


Federal  Regirter  /  Vol.  50.  No.  237  /  Tuesday.  December  iq  1985  /  Notices 


Robin  C  Brandt  on  April  17. 19B5.  on  the 
grounds  that  the  transmitter  site  would 
be  short-spaced  2.88  miles  to  the 
reference  point  for  Channel  42,  Natchez, 
Mississippi.  Sections  73.610,  of  the 
Commission's  Rules  require  a  minimum 
separations  of  60  miles.  Accordingly, 
issues  will  be  specined  to  determine 
whether  circumstances  exist  warranting 
a  waiver  of  the  rule.  In  assessing  the 
circimistances  to  determine  whether  a 
waiver  is  warranted,  the  Administrative 
Law  ludge  will  consider  the  fact  that  the 
other  two  applicants  have  specified 
fully-spaced  sites. 

3.  Except  with  respect  to  Southwest 
Mississippi  Television  Company,  a 
Limited  Partnership,  no  determination 
has  been  reached  that  the  tower  height 
and  location  proposed  by  each  of  the 
applicants  would  not  each  constitute  a 
hazard  to  air  navigation.  Accordingly, 
an  issue  regarding  this  matter  will  be 
specified. 

4.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
each  applicant  indicate  that  there  would 
be  a  signiHcant  difference  in  the  size  of 
the  area  and  population  which  would  be 
served  by  each.  Consequently,  the  areas 
and  populations  which  would  be  within 
the  predicted  64  dBu  (Grade  B)  contour, 
together  with  the  availability  of  other 
television  service  of  Grade  B  or  greater 
intensity,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accrue  to 
any  of  the  applicants. 

5.  Carroll  Hines  is  a  33V3%  limited 
partner  in  Southwest  Communications, 
an  applicant  in  this  proceeding,  and  is 
also  manager  of  Sammons 
Communication  Cable  System  in 
McComb,  Mississippi.  This  relationship 
may  raise  cross-interest  questions. 
However.  Mr.  Mines'  has  represented  to 
the  Commission  that  he  would  retire 
from  this  position  on  Decemer  31, 1984. 
We  assume  that  Mr.  Hines  has  now 
retired  from  his  position  as  he  indicated 
he  would  do  by  December  1984.  If  this  is 
not  the  case,  Mr.  Hines  should  so  advise 
the  presiding  Administrative  Law  Judge 
within  twenty  (20)  days  from  the  release 
of  this  Order. 

6.  Carroll  Hines  and  Robert  R 
Hemeter  are  each  33 Va*  Umited 
partners  of  Southwest  Communications. 
Each  is  a  33V^%  shareholder  and  officer 
of  HWH  Corporation,  Ucensee  of 
Stations  WAKX  and  WAiCH-^^, 
McComb,  Mississippi.  Susan  T.  Dowdy 
is  a  general  partner  and  owner  of  33 '/3% 
of  Southwest  Communications.  Her 
husband.  C  Wayne  Dowdy,  owns  33Vs% 
of  HWH  Corporation  and  is  an  officer 


and  director  of  HWH  Corporation. ' 
Section  73.3555(b)(1)  of  the 
Commission's  Rules  provides  that  no 
license  for  a  television  station  shall  be 
granted  to  any  party  if  such  party 
directly  or  indirectly  owns,  iterates,  or 
controls  one  or  more  AM  or  FM 
broadcast  stations  and  the  grant  of  such 
license  will  result  in  the  Grade  A 
contour  of  the  proposed  television 
station  encompassing  the  entire 
community  to  which  the  AM  of  FM 
station  is  licensed.  Note  4  of  this  rule 
provides,  inter  alia,  that  applications  for 
UHF  television  facilities  ".  .  .  .  will  be 
handled  on  a  case-by-case  basis  in 
order  to  determine  whether  common 
ownership,  operation  or  control  of  the 
stations  in  question  would  be  in  the 
public  interest." 

Additionally,  limited  partnership 
interests  are  nonattributable  where  the 
limited  partners  would  not  be  involved 
in  any  material  respect  in  the 
management  or  operation  of  the 
broadcast  station.  AUributation  of 
Ownership  Interests.  97  F.CC  2d  997 
(1984),  recon.  granted  in  part.  FCC  85- 
252,  released  June  24, 1965.  The 
Commission  defined  the  degree  of 
noninvolvement  in  paragraphs  48-50  of 
the  June  24  decision  on  reconsideration. 
Further,  the  Commission  retained  the 
cross-interest  policy  as  to  other  media 
interest  in  the  same  area.  97  F.CC.  2d  at 
1030.  Southwest  Communications  has 
not  certified  the  "noninvolvement"  of 
Carroll  Hines  and  Robert  H.  Hemeter  in 
the  operation  or  management  of  the 
proposed  television  station.  We 
conclude,  therefore,  that  the  limited 
partnership  interests  are  attributable. 
Even  if  the  appropriate 
"noninvolvement"  certification  can  be 
made,  attributable  interests  in  aural 
facilities  and  nonattributable  interests 
in  the  television  facility  in  the  same 
area,  raises  a  cross-interest  question. 
Accordingly,  a  multiple  ownership/ 
cross-interest  issue  will  be  designated. 

7.  Southwest  Mississippi's  proposed 
tower  is  to  be  located  1.08  miles  from 
the  directional  array  of  AM  Station 
WHNY,  McComb,  Mississippi.  Because 
of  the  proximity  of  the  proposed  tower 
to  WHNY,  grant  of  a  construction  permit 
to  Southwest  Mississippi  will  be 
conditioned  to  ensure  that  WHNY's 
radiation  pattern  is  not  adversely 


affected  by  the  construction  of  the 
proposed  station. 

8.  Southwest  Mississippi  Television 
Co.  (Southwest  Mississippi)  is  a  limited 
partnership  whose  partners  are  Louis 
Alford  (general  partner),  IHiillip  D.  Brady 
(limited  partner)  and  Albert  Mack  Smith 
(limited  partner);  each  owns  33%%  of 
the  applicant.  Southwestern 
Broadcasting  Company  of  Mississippi, 
licensee  of  Stations  WAPF  and 
WCCA(FM).  McComb.  Mississippi,  is  a 
limited  partnership  whose  partners  are 
Alford  (limited  partner),  Brady  (general 
partner)  and  Smith  (limited  partner). 
Each  owns  33%%  of  the  licensee. 
Southwest  Mississippi  has  not  certified 
the  "noninvolvement"  of  the  limited 
partners  in  the  management  or  operation 
of  the  proposed  television  station  or  the 
aural  stations  in  McComb.  The  limited 
partnership  interests  are,  therefore, 
attributable.  Even  if  sufficiently 
insulated  so  as  to  avoid  attribution,  the 
relationship  between  the  radio  and 
television  companies  raises  a  cross- 
interest  question.  See  paragraph  6, 
supra.  Accordingly,  a  multiple 
ownership/cross-interest  issue  wUl  be 
designated.' 

,9.  SecUon  73.3555(c)(3)  of  the 
Commission's  Rules  states  that  no 
license  for  a  television  station  shall  be 
granted  to  any  party  if  such  party 
directly  or  indirectly  owns,  operates  or 
controls  a  daily  newspaper  and  the 
grant  of  such  Ucense  wiU  result  in  the 
Grade  A  contour  of  the  proposed 
television  station  encompassing  the 
entire  community  in  which  such 
newspaper  is  published.  John  O. 
Emmerich.  Jr.,  a  limited  partner  with  a 
39%  equity  interest  in  Commonwealth 
Venture  Systems,  a  Limited  Partnership 
(CVS),  owns  a  50%  interest  in  the 
Enterprise-foumal  a  daily  newspaper 
published  in  McComb,  Mississippi.  Hie 
applicant  has  not  certified  the 
"noninvolvement"  of  John  O.  Emmerich. 
Jr.  in  the  management  or  operation  of 
the  proposed  television  station.  We 
must  conclude,  therefore,  that  the 
limited  partnership  interest  is 
attributable.  Further,  even  if  the 
appropriate  certification  can  be  made. 
Mr.  Emmerich's  ownership  interest  in 


'  NormaUy,  the  interests  of  each  gpuuse  are 
Httributable  to  the  other.  Lady  Sarah  McKinney 
Smith.  59  F.CC.  2nd  398  (1976).  While  the 
attribution  ig  rebuttable,  the  applicant  has  not 
submitted  a  rebuttal,  in  fact  the  applicant  has 
indicated  that  revenues  from  the  radio  station  wilt 
be  used  in  the  television  station.  Such  use  of  fund 
sugjiests  a  dose  working  relationship  between  the 
spouses  in  the  opertjtion  of  the  radio  and  television 
station. 


^  Southwest  Mississippi  has  indicated  that  itr 
principals  will  divest  their  respective  interests  in 
Southwestern  Broadcasting  Company  of  Mississippi 
if  the  Commission  determines  that  such  interests  are 
attributable.  The  decision  to  divesL  until  the  end  of 
the  period  when  amendments  can  t>e  made  at  a 
matler  of  right,  is  for  the  applicant  to  make,  ncA  the 
Commission.  The  Commission  standard  as  to 
"insulation"  of  limited  partners  has  been  clear  at 
It-asl  since  the  release  of  the  AUhbulion  decision  on 
April  30. 1984.  The  applicant  did  not  make  an 
unqualiried  divestment  pledge  and  it  cannot  now 
upjirnde  its  comparative  posture. 
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the  Enterprise-Jo  \imal  may  be  in 
violation  of  the  (  ^mmission's  cross- 
interest  policy.  Spe  paragraph  6,  supra. 
Accordingly,  an  ippropriate  multiple 
ownership/cross  interest  issue  will  be 
specified. 

10.  Except  as  ii  idicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  apblications  must  be 
designated  for  he  aring  in  a  consolidated 
proceeding  on  thi  >  issues  specified 
below. 

11.  Accoringly,jit  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications! Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be|  held  before  an 
Administrative  Law  ]udge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  i  allowing  issues: 

1.  To  determini  i  with  respect  to 
Southwest  Comn.unications: 

(a)  Whether  th  >  proposal  is  consistent 
with  §  73.610  of  t  le  Commission's  Rules 
and,  if  not,  whetl  er  circumstances  exist 
which  would  wai  rant  a  waiver  of  the 
rule. 

(b)  Whether  thp  interests  of  Carroll 
Hines,  Robert  H.  Hemeter  and  C.  Wayne 
Dowdy  in  radio  Ration  WAKX  and 
WAKH  (FM),  McjGomb,  Mississippi,  and 

e  applicant,  are 
73.3555  of  the 
es  and  with  the 
ss-interest  policy  and. 
if  not.  whether  cdmmon  ownership, 
operation,  or  coiuox)!  of  WAKX  and 
WAKH{FM),  McComb,  Mississippi,  and 
the  proposed  telavision  station  would  be 
consistent  with  the  public  interest. 

2.  To  determine  with  respect  to 
Southwest  Mississippi  Television  Co., 
whether  the  interests  of  Louis  Alford, 
Phillip  D.  Brady  ^nd  Albert  Mack  Smith 
in  radio  stations  VVAPF  and 
WCCA{FM),  McComb,  Mississippi  and 
their  interest  in  tke  applicant  are 
consistent  with  9  73.3555  of  the 
Commission's  Ru^es  and  with  the 
Commission's  crOss-interest  policy  and, 
if  not,  whether  cdmmon  ownership, 
operation,  or  con  [rol  of  WAW  and 
WCCA(FM),  Mc(  lomb,  Mississippi,  and 
the  proposed  teU  vision  station  would  be 
consistent  with  t  le  public  interest. 

3.  To  determin  i  with  respect  to 
Commonwealth   Venture  Systems,  A 
Limited  Partners  lip,  whether  the 
interests  of  John  3.  Emmerich,  Jr.  in  the 
newspaper,  Ente.  prise-Journal, 
McComb,  Missis  lippi,  and  in 
Commonwealth  ^  Venture  Systems  is 


their  interests  in 
consistent  with 
Commission's  R 
Commission's  c\ 


consistent, with  §  73.3555(c)(3)  and  with 
the  Commission's  cross-interests  policy, 
and  if  not,  whether  common  ownership, 
operation  or  control  of  the  newspaper, 
Enterprise-Journal  and  the  proposed 
television  station  would  be  in  the  public 
interest. 

4.  To  detemine  with  respect  to  Robin 
C.  Brandt  whether  the  proposal  is 
consistent  with  §  73.610  of  the 
Commission's  Rules  and,  if  not,  whether 
circumstances  exist  which  would 
warrant  waiver  of  the  rule. 

5.  To  determine  with  respect  to 
Southwest  Communications, 
Commonwealth  Venture  Systems,  and 
Robin  C.  Brandt,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air      ^  '    - 
navigation. 

6.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest 

7.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
appUcations  should  be  granted. 

12.  It  is  further  ordered,  that  in  the 
event  of  a  grant  of  the  application  of 
Southwest  Mississippi  Television 
Company,  A  Limited  Partnership,  it  will 
be  conditioned  as  follows: 

Prior  to  construction  of  the  tower 
aothorized  herein,  permittee  shall  notify  AM 
Station  WHNY  so  that,  if  necessary  the  AM 
station  may  determine  operating  power  by 
the  indirect  method  and  request  temporary 
authority  from  the  Commission  in 
Washington,  DC  to  operate  with  parameters 
at  variance  in  order  to  maintain  monitoring 
point  Tield  strengths  within  authorized  limits. 
Permittee  shall  be  responsible  for  the 
installation  and  continued  maintenance  of 
detuning  apparatus  necessary  to  prevent 
adverse  effects  upon  the  radiation  pattern  of 
the  AM  station.  Both  prior  to  construction  of 
the  tower  and  subsequent  to  the  installation 
of  all  appurtenances  thereon,  a  partial  proof 
of  performance,  as  defined  by  S  73.154(a)  of 
the  Commission's  Rules,  shall  be  conducted 
to  establish  that  the  AM  array  has  not  been 
adversely  affected  and.  prior  to  or 
simultaneous  with  the  fihng  of  the  application 
for  license  to  cover  this  permit,  the  results 
submitted  to  the  Commission. 

13.  It  is  further  ordered,  that. 
Association  of  Maximum  Service 
Telecasters.  Inc..  is  made  a  party 
respondent  to  this  proceeding  with 
respect  to  issues  1(a)  and  4. 

14.  It  is  further  ordered,  that  the 
Federal  Aviation  Adminstration  is  made 
a  party  respondent  to  this  proceeding 
with  respect  to  issue  5. 

15.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

S  1.221(c)  of  the  Commission's  Rules,  in 


person  or  by  attorney,  within  20  day's  of 
the  mailing  of  this  Order,  file  with  the 
Commission  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

16.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission.  "  _    " 
Roy  ].  Stewart 

Video  Services  Division,  Mass  Media  Bureau. 
[PR  Doa  85-29178  Filed  12-9-85;  8:45  am] 
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Hearing  Designation  Order;  Westcom 
Broadcasting  Inc.,  et  at         . 

In  re  Applications  of  MM  Docket  No.  85- 
354: 

File  No. 

Westcom        Broadcasting    BR-830726VX. 

Inc.  (KESP),  Santa  Bar- 
bara,    California,     Has: 

1290  kHz,  .5  kW  ND-D, 

for  renewal  of  license. 
Erway  Broadcasting  Cor-    BP-831031AK. 

poration,  Santa  Barbara, 

California.     Req:     1290 

kHz.  .5  kW  ND-D,  for 

construction  permit. 

Adopted:  November  12. 1985. 

Released:  December  5, 1985. 

By  the  Chief,  Audio  Services  Division. 

1.  The  Commission,  by  the  Chief. 
Audio  Services  Division  acting  pursuant 
to  delegated  authority,  has  under 
consideration  the  license  renewal 
application  of  Westcom  Broadcasting. 
Inc.  licensee  of  Station  KESP,  Santa 
Barbara,  California,  ("KESP"  or 
"licensee")  and  the  application  for  a 
construction  permit  for  the  KESP 
facilities  filed  by  Erway  Broadcasting 
Corporation  ("Erway").  Also,  before  the 
Commission  is  Erway's  "petition  for 
expedited  treatment"  of  the  above- 
captioned  applications  which  sets  forth 
Erway's  objections  to  a  grant  of  the 
DESP  hcense  renewal.  Since  this 
"petition"  was  not  filed  as  a  petition  to 
deny  the  KESP  renewal  pursuant  to 
section  309  of  the  Comunications  Act  of 
1934,  as  amended,  it  will  be  considered 
an  informal  objection  to  a  grant  of  the 
KESP  renewal  application  pursuant  to 

§  73.3587  of  the  Commission's  Rules. 

2.  Erway  contends  that  KESP  has  gone 
"silent"  and  will  not  return  to  the  air 
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within  a  reasonable  time  because  of 
financial  difficulties,  r.latwiing  that  the 
licensee  no  longer  has  a  studio,  a 
transmitter  site  nor  equipment  Erway 
states  that  the  licensee  is  "in  obvious 
financial  distress."  Erway  alleges  that 
the  licensee's  default  on  various 
promissory  notes  is  evidence  of  the 
licensee's  flnancial  problems. 

3.  Regarding  KESP's  "silent"  status, 
we  note  that  the  licensee  has  requested 
authority  to  temporarily  discontinue 
service.  In  so  doing,  it  has  complied  with 
the  Commission's  Rules.  See  47  CFR 
1740(a)(4).  Indeed,  by  way  of 
background,  KESP  has  continuously 
apprised  the  Commission  on  this  matter. 
We  note  that  KESP  has  entered  into  an 
agreement  with  the  city  of  Santa 
Barbara  for  a  site  to  construct  a 
transmitter  and  related  buildings. 
Furthermore,  the  licensee  has 
represented  to  the  Commission  that  it 
"has  arranged  to  have  all  necessary 
equipment  and  personnel  placed  on 
standby  so  that  construction  may  begin 
at  the  earliest  possible  time  afforded  by 
the  city  of  Santa  Barbara  .  .  .  and  that 
KESP  will  resume  broadcat  operations 
on  or  before  November  29, 1985."  Based 
on  the  licensee's  representations,  the 
Commission  has  granted  KESP  authority 
to  remain  silent  until  November  29, 1985. 

4.  The  issue  concerning  a  contract 
dispute  involving  the  licensee's  alleged 
failure  to  make  payments  on  several 
promissory  notes  is  presendy  being 
resolved  in  the  local  California  courts.  It 
is  longstanding  Commission  policy  not 
to  assume  jurisdiction  over  debtor- 
creditor  controversies,  recognizing  that 
such  issues  are  beyond  our  regulatory 
jurisdiction.  Sonderling  Broadcasting 
Co..  46  RR  2d  890, 894  (1979);  John  H 
Kingsberry,  71  FCC  2d  1173  (1979). 
Therefore,  no  further  inquiry  into  this 
matter  is  necessary. 

5.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  the  applications 
must  be  designated  for  hearing  in  a 
consolidated  proceeding  on  the  issues 
speciHed  below. 

6.  Accordingly,  it  is  ordered,  that, 
pursuant  to"  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  ciHisolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  which  of  the 
applications  would,  on  a  comparative 
basis,  better  serve  the  public  interest 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 


foregoing  issue,  whidi  of  the 
applications  should  be  granted. 

7.  It  is  further  ordered,  that  the 
petition  lot  expedited  treatment  filed  by 
Erway  Broadcasting  Corporation  is 
denied  as  an  informal  objection. 

8.  It  is  further  ordered,  that  in  addition 
to  the  copy  served  on  the  Chief.  Hearing 
Branch,  a  copy  of  each  amendment  filed 
in  this  proceeding  subsequent  to  the 
date  of  adoption  of  this  Ottler  shall  be 
served  on  the  Chief,  Data  Management 
Staff,  Audio  Services  Division.  Mass 
Media  Bureau.  Room  35a  1919  M  Street 
NW..  Washington.  DC  20554. 

9.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard  and  pursuant  to  §  1.221(c)  of  the 
Commission's  Rules,  the  applicants  shall 
within  twenty  (20)  days  of  die  mailing  of 
this  Order,  in  person  or  by  attorney,  file 
with  the  Commission  in  triplicate  a 
written  appearance  stating  an  intention 
to  appear  on  the  date  fixed  for  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

10.  It  is  further  ordered,  that  pursuant 
to  section  311(a)(2)  of  the 
Communications  Act  of  1934.  as        , 
amended,  and  §  73.3594  of  the 
Commission's  Rules,  the  applicants  shall 
give  notice  of  the  hearing  within  the 
time  and  manner  prescribed  in  such 
rules,  and  shall  advise  the  Commission 
of  the  publication  of  such  notice  as 
required  by  §  73.3594(g)  of  the  Rules. 

Federal  Communications  Ckimmission. 
W.  fan  Gay, 

Assistant  Chief,  Audio  Service,  Division, 

Mass  Media  Bureau. 

[PR  Doc.  85-29174  Filed  12-8-8S;  a-4S  am) 
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FEDERAL  MARmilE  COMMtSStON 
[Docket  No.  85-21] 

Rinker  Materials  Corp.  v.  Port 
Everglades  Authority,  Sea-Land 
Service,  Inc.  and  Trans  Freight  Lines; 
Filing  of  Comptaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Rinker  Materials  Corporation  against 
Port  Everglades  Authority;  Sea-Land 
Service,  Inc.  and  Trans  Freight  Lines 
was  served  December  3. 1985. 
Complainant  alleges  that  respondents 
have  violated  sections  10(b)(ll). 
10(b)(12)  and  10(d)(3)  of  the  Shipping 
Act  of  1964  and  section  16  of  the 
Shipping  Act,  1916  with  regard  to 
preferential  berthing  rights  at  the  Port 
Everglades  marine  terminal 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline.  Hearing  in  this  matter,  if  any  is 
held,  shall  commence  within  the  time 


limitations  prescribed  in  46  CFR  502.61. 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  in  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  presiding  officer  in  this 
proceeding  shall  be  issued  by  December 
4. 1986,  and  the  final.decision  of  the 
Commission  shall  be  issued  by  April  6, 
1987. 

Bruce  A.  Donlirowskt 
Acting  Secretary. 
[PR  Doc.  85-29241  Filed  12-0-85:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

American  Interstate  Bancorporation: 
Acquisition  of  Company  Engaged  In 
rermtssiDie  NonDamcmg  Acuviues 

The  organization  listed  in  this  notice 
has  applied  under  |  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(aK2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc.  sudi 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  diat 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
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not  suffice  in  lieu  }f  a  hearing, 
identifying  speciH  :ally  any  questions  of 
fact  that  are  in  dij  3ute.  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indie  iting  how  the  party 
commenting  woul(  be  aggrieved  by 
approval  of  the  pr  )posal. 

Comments  regaiding  the  application 
must  be  received  <  t  the  Reserve  Bank 
indicated  or  the  ol  fices  of  the  Board  of 
Governors  not  lati  r  than  January  1. 1986. 

A.  Federal  Rese  ve  Bank  of  Kansas 
Qty  (Thomas  M.  F  loenig.  Vice  President) 
925  Grand  Avenu* .  Kansas  City. 
Missouri  64198: 

1.  American  Intt  rstate 
Bancorporation,  C  maha.  Nebraska;  to 
acquire  First  Inter  itate  Insurance 
Company,  ELkhorii.  Nebraska,  and 
thereby  engage  in  general  insurance 
agency  activities  ii  i  a  place  with  a 
population  not  exc  eeding  5,000  pursuant 
to  section  4(c)(8)(C  )(i)  of  the  Act. 

Board  of  Covemoi  s  of  the  Federal  Reserve 
System,  December  441965. 
lames  McAfee, 

Associate  Secretary  bfthe  Board. 
|FR  Doc.  85-29181  Fi  ed  12-9-85;  8:45  am) 
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Citizens  and  Sout  lem  Acquisition 
Corp.  et  al.;  Fonm  itions  of. 
Acquisitions  by,  a  rtd  Mergers  of  Banic 
Holding  Companies  and  Acquisitions 
of  Nont>anl(ing  Companies 

The  companies  listed  in  this  notice 
have  applied  under  S  225.14  of  the 
Board's  Regulatioi^  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  (pompany  Act  (12 
U.S.C  1842)  to  becbme  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  hjave  also  applied 
under  §  225.23(a)(^  of  Regulation  Y  (12 
CFR  225.23(a)(2))  fi  >r  the  Board's 
approval  under  8e<  tion  4(c)(8)  of  the 
Bank  Holding  Com  pany  Act  (12  U.S.C. 
1843(c)(8))  and  §  Z,  S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a  )  to  acquire  or 
control  voting  seen  rities  or  assets  of  a 
company  engaged  n  a  nonbanking 
activity  that  is  list)  d  in  §  225.25  of 
Regulation  Y  as  clQsely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  wil  be  conducted 
throughout  the  Untfed  States. 

The  applications!  ^re  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indi(  ated.  Once  the 
application  has  be(  in  accepted  for 
processing,  it  will  ^Iso  be  available  for 


inspection  at  the  o 


Governors.  Interes  ed  persons  may 
express  their  viewi ;  in  writing  on  the 
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fices  of  the  Board  of 


question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efTiciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  30, 
1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  Citizens  and  Southern  Acquisition 
Corporation,  Atlanta.  Georgia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Citizens  and  Southern 
Corporation,  Columbia,  South  Carolina, 
thereby  indirectly  acquiring  Citizens  and 
Southern  National  Bank  of  South 
Carolina.  Columbia,  South  Carolina. 

Citizens  and  Southern  Georgia 
Corporation,  Atlanta,  Georgia;  has  also 
applied  to  acqurie  100  percent  of  the 
voting  shares  of  The  Citizens  and 
Southern  Corporation.  Columbia.  South 
Carolina. 

Citizens  and  Southern  Georgia 
Corporation,  Atlanta.  Georgia  and 
Citizens  and  Southern  Acquisition 
Corporation,  Atlanta,  Georgia;  to 
acquire  each  of  the  following  bank 
holding  companies  and  engage  in  the 
listed  activities:  Columbia  Credit  Life 
Insurance  Company,  Columbia,  South 
Carolina,  underwriting  as  reinsurer 
credit  life  and  disability  insurance 
directly  related  to  extensions  of  credit 
by  bank  subsidiaries,  pursuant  to 
I  225.25(b)(8)  of  Regulation  Y  and 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act;  C&S  Financial  Services, 
Inc..  Columbia,  South  Carolina,  engaging 
in  equipment  leasing,  pursuant  to 
§  225.25(b)(5)  of  Regulation  Y  and 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act;  Citizens  and  Southern 
Systems,  Inc..  Columbia.  South  Carolina, 
engaging  in  data  processing,  pursuant  to 


§  225.25(b)(7)  of  Regulation  Y  and 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act;  and  Bank  Management 
Advisory  Services.  Inc..  Columbia.  South 
Carolina,  engaging  in  management  and 
operations  consulting  to  nonaffiliated 
banks,  pursuant  to  §  225.25(c)(ll)  of 
Regulation  Y  and  section  4(c)(8)  of  the 
Bank  Holding  Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-29182  Filed  12-&-85:  8:45  am) 
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Kentucicy  Bancorporation,  Inc.,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  iiolding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  27. 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Kentucky  Bancorporation,  Inc., 
Covington.  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Kentucky 
State  Bank.  CarroUton.  Kentucky. 
Comments  on  this  application  must  be 
received  not  later  than  January  1, 1986. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 
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1.  Valley  Hqjding  Company,  Aurora, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Valley  National  Bank  of 
Aurora,  Aurora,  Illinois. 

C.  Federal  Reserve  fiank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  American  Bancorporation,  Inc., 
Sapulpa,  Oklahoma;  to  merge  with 
Beggs  Bancshares,  Inc.,  Beggs, 
Oklahoma,  thereby  indirectly  acquiring 
The  Bank  of  Beggs,  Beggs,  Oklahoma. 
Comments  on  this  application  must  be 
received  not  later  than  December  30, 
1985. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  First  White  Oak  Bancshares,  Inc., 
White  Oak,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  White 
Oak  State  Bank,  White  Oak,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29183  Filed  12-9-85:  8:45  am) 
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Smith  Associated  Banking  Corp.,  et  al.; 
Notice  of  Applications  to  Engage  de 
Novo  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  Gled  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciRcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  27. 1985. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Smith  Associated  Banking 
Corporation,  Little  Rock,  Arkansas;  to 
engage  de  novo  directly  in  acting  as 
agent  in  the  sale  of  credit  life,  accident, 
and  health  insurance,  directly  related  to 
extensions  of  credit  by  Applicant's 
subsidiary  bank,  The  Bank  of  Salem, 
Salem,  Arkansas. 

B.  Fedieral  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening,  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Herington  Bancshares,  Inc., 
Herington,  Kansas;  to  engage  de  novo 
through  its  subsidiary,  Herington 
Financial  Services,  Ina,  Herington, 
Kansas,  in  acting  as  agent  in  the  sale  of 
insurance  limited  to  assuring  repayment 
of  the  outstanding  balance  on  an 
extension  of  credit  by  a  finance 
company  in  the  event  of  loss  or  damage 
to  any  property  used  as  collateral  for 
credit  does  not  exceed  the  limits  set  for 
in  section  4(c)(8)(B)  of  the  Act. 
Applicant  also  proposes  to  engage  in 
general  insurance  agency  activities  in  a 
place  with  a  population  not  exceeding 
5,000,  pursuant  to  section  4(c)(8)(C)(i)  of 
the  Act.  These  activities  would  be 
conducted  in  a  circular  area,  with 
Herington,  Kansas  located  at  its  center, 
and  a  radius  of  approximately  20  miles. 
Comments  on  this  application  must  be 
received  not  later  than  December  24, 
1985. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  4. 1985. 
lames  McAfee, 
Assdicate  Secretary  of  the  Board. 

[FR  Doc.  85-85-29184  Filed  12-9-65:  8:45  am] 

BtLUNQ  CODE  6210-(A-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Information  Collection  Proposal 
Submitted  to  the  Office  of 
Management  and  Budget  for  Review 
Under  the  Paperwortc  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been  . 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau  of  Land 
Management's  clearance  officer  at  the 
phone  number  listed  below.  Comments 
and  suggestions  on  the  requirement 
should  be  made  within  30  days  directly 
to  the  Bureau  clearance  officer  and  to 
the  Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  (202) 
395-7340. 

Title:  43  CFR  1601.5-3,  Recreation 
Visitor  Survey. 

Abstract:  Respondents  supply 
information  on  their  use  of  recreation 
opportunities  on  public  lands.  This 
information  is  used  during  subsequent 
land  use  planning  processes  to  help  the 
Bureau  make  decisions  concerning 
future  management  of  the  surveyed 
area. 

Bureau  Form  Number  8310-8. 

Frequency:  Collected  on  a  one-time 
basis  to  solve  specific  planning  and 
management  problems. 

Description  of  Respondents: 
Recreation  visitors  to  public  lands. 

Annual  Responses:  1800, 

Annual  Burden  Hours:  360. 

Bureau  clearance  officer  Rebecca 
Daugherty,  (202)  653-8853. 
Vincent  |.  Hecker, 
Assistant  Director,  Land  Resources. 
[FR  Doc.  85-29202  Filed  12-9-85:  8:45  am] 

RLUNO  CODE  4310-M-M 


[OR  36261] 

Exchange  of  Public  Lands;  Lane  and 
Unn  Counties.  OR 

The  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716: 


Willamette  Meridian 

T.  15  S..  R.  6  W.. 

Sec.  15:  NEy4NEV4. 
T.  16  S.,  R.  1  E., 

Sec.  7:  Lot  4. 


y 
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T.  16  S,  R.  1  W 
Sec.  11:  SEV«S^Vi 

T.  16  &.  R.  2  W 
Sec  3:  SEy4SEi 

T.  17  S.,  R.  7  W.. 

Sec33:SWV4SivK 
T.  18  S..  R.  5  W.. 

Sec.  15:  NW%r^% 
T.  21  a.  R.  1  W. 

Sec  33:  SEV4SE^4 
T.  22  &.  R.  2  W., 

Sec  7:  SEy4NEt 

The  area  described 
in  Lane  and  Linn 
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..NE%NW%,NEy4SE%. 
aggregates  399.82  acres 
I  !k)unties,  Oregon. 


lUuidL. 
3E..     I 


In  exchange  fi  >r  these  lands,  the 
Federal  Governi  nent  will  acquire  the 
following  described  private  lands  from 
Coast  Range  Co  lifers,  an  Oregon 
partnership: 

WiUaowttel 

T.17S„R.31 

Sec  10:  Lots  3-4  NWy4NW%.  SEy4NWVi. 

The  area  described  above  aggregates 
154.79  acres  in  Laae  County,  Oregon. 

The  purpose  otf  the  exchange  is  to 
faciUtate  resource  management 
opportimities  in  the  SouUi  Bank 
McKenzie  River  larea  as  identified  in  the 
Engene  District'*  Upper  Willamette 
Management  Framework  Plan.  The 
private  lands  being  offered  have  very 
important  value)  for  recreation,  wiltUife 
habitat,  and  the  >re8ervation  of  Eagle 
Rock,  an  outstac  ding  natural  landmark. 
The  public  inlen  st  will  be  well  served 
by  making  this  exchange. 

The  value  of  tie  lands  to  be 
exchanged  is  aporoximately  equal,  and 
the  acreage  will  be  adjusted  to  equalize 
the  values  upon  completion  of  the  final 
appraisal  of  the  lands. 

The  exchange  jwill  be  subject  to: 

1.  The  reservaiion  to  the  United  States 
of  a  right-of-wayjfor  ditches  or  canals 
constructed  by  tl  le  authority  of  the 
United  States,  A  :t  of  August  30. 1890  (43 
U.S.C.  945). 

2.  Oil  and  gas  i  ights  may  be  reserved 
in  the  final  pateiit.  All  existing  oil  and 
gas  leases  will  n  main  in  effect  until 
expiration: 

3.  All  other  val  id  existing  rights, 
including  but  not  limited  to  any  43  CFR 
Part  2812  right-of  way  permits  or  any 
right-of-way.  eas  jment  or  lease  of 
record. 

The  publicatio  i  of  this  notice  in  the 
Federal  Register  Will  segregate  the 
public  lands  desclribed  above  to  the 
extent  that  they  \  «11  not  be  subject  to 
appropriation  un  ler  the  public  land 
laws,  including  tike  mining  laws.  As 
provided  by  the  rjegulations  of  43  CFR 
2201.1(b),  any  sulisequently  tendered 
application,  allov  ranee  of  which  is 
discretionary,  sh;  ill  not  be  accepted, 
dered  as  filed  and 
to  the  applicant. 


shall  not  be  cons 
shall  be  returned 


JMI 


Detailed  information  concerning  the 
exchange,  including  the  enviroimfiental 
analysis  and  the  record  of  public 
discussions,  is  available  for  review  at 
the  Eugene  District  Office,  1255  Pearl 
Street.  Eugene,  Oregon  97401. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  Eu^ne  District 
Manager  at  the  above  address. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date  of  Issue:  December  2. 1985. 
Mslvin  D.  Clausen, 
District  \f onager. 
[PR  Doc.  85-28223  Filed  12-9-85: 8:45  amj 

BIUINQ  COM  431«.a»>M 


Medf ord  District  Office,  Oregon; 
Nordic  Ski  Trails  Restriction 

Pursuant  to  Title  43  CFR  8364.1(a)  and 
(b),  the  following  acts  are  prohibited  on 
designated  Nordic  (cross-country)  ski 
trails  within  the  Medf  ord  District 
Bureau  of  Land  Management 

1.  Possessing  a  dog  on  or  within  150 
feet  of  any  road  or  trail  designated  for 
Nordic  ski  use. 

This  prohibition  shall  be  in  effect 
during  those  months  when  the  Nordic 
trails  are  open  for  skiing. 

This  prohibition  is  made  to  protect  the 
health  and  safety  of  skiers. 

Pursuant  to  Title  43  CFR  8364.1(b),  the 
following  persons  are  exempt  from  this 
order 

1.  Persons  with  a  permit  authorizing 
the  otherwise  prohibited  act. 

2.  Any  Federal.  State,  or  Local  officer 
in  the  performance  of  an  official  duty. 

Pursuant  to  Title  43  CFR  8360.0-7, 
violations  of  this  order  are  punishable 
jjy  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated  this  2nd  day  of  December,  1985. 
Hugh  R.  Shera, 
District  Manager 
[PR  Doc.  85-29219  Filed  12-9-85: 6:45  am) 

BIUJNQ  CODE  4310-33-M 


Information  Collection  Submitted  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 


proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to 
Bureau  Clearance  Officer  and  to  the    .  . 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Monthly  Report  of  Operations, 
43  CFR  Part  3160. 

Abstract:  Oil  and  gas  lessees  and 
operators  supply  detailed  information 
and  data  on  the  production  and 
disposition  of  all  production  from  leases 
on  Federal  and  Indian  Lands.  This 
information  allows  precise  monitoring  of 
production  and  evaluation  of  drilling 
and  production  technical,  safety  and 
environmental  factors. 

Bureau  Form  Numbers:  3160-6  and 
3160-7. 

Frequency:  Monthly. 

Description  of  Respondents:  Oil  and 
gas  lessees  and  operators. 

Annual  Responses:  248,876. 

Annual  Burden  Hours:  143,104. 

Bureau  Clearance  Officer  Rebecca 
Daugherty  202-653-8853. 

Dated:  November  27, 1985. 
George  F.  Brown. 
Assistant  Director. 

(FR  Doc.  85-29218  Filed  12-9-85:  8:45  amJ 
MLLINO  CODE  4310-M-M 


[W-85415] 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-85415  for  lands  in  Goshen 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accuring  frt>m  the  date  of 
termination. 

The  leasee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Und 
Management  is  proposing  to  reinstate 
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lease  W-85415  effective  September  1. 
1985,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above.  ?  . 

Andrew  L.  TanUs,  - 

Chief,  Leasing  Section.     ,    '     ~ 
(FR  Doc.  85-29213  Filed  12-8-BS:  8:45  am] 

BUXINO  CODE  4310-2»4I 


Minerals  Maruigeinent  Service 

Devetopment  Operations  Coordination 
Document  .  Vv/'-- ■••*■•  "^^  "•,•-•:.'-■ 

AOCNCV:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a      - 
Proposal  Development  Operations.  ■  -  '• 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Kerr-McGee  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS  0828. 
Block  Z14,  Ship  Shoal  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provides  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City, 
Louisiana. 

DATC:  The  subject  DOCD  wds  deemed 
submitted  On  November  29, 1985. 

ADORESSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OSC  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

RM  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Hans  Unit; 
Phone  (504)  83ft-0876. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  fHvsuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes'  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated  Decen^r  2, 1985. 
John  L.  Rankin. 

Regional  t>irector,  Gvlf  of  Mexico  OCS 

Region. 

(FR  Doc  85-29222  Filed  12-9-85:  8:45  am] 

BNJJNa  COOi  4310-IM-M 


Devetopment  Operations  Coordination 
Document 

aoency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
.  Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  0902,  Block  299.  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Sabine  Pass. 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  29, 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angie  Gobert;  Minerals 
Meinagement  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-087& 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  December  2, 1985. 
Jolui  L  Ranldn. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  85729221  Filed  12-9-85:  8:45  a  n] 

BNJJNO  CODE  «31«-lMMt 


Bureau  of  IHnes 

Information  Collection  Sul>mttted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tlie  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwoiic  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  ofHcer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503.  telephone  202- 
395-7313. 

Title:  Consolidated  Consumer's 
Report 

Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  in  the  Bureau  of 
Mines  publications  including  the 
Mineral  Industry  Survey  (MIS),  Minerals 
Yearbook  Volumes  I,  II,  and  IIL  Mineral 
Facts  and  Problems,  Mineral 
Commodity  Summaries,  Mineral 
Commodity  Profiles,  and  Minerals  and 
Materials/A  Bimonthly  Survey  for  use 
by  private  organizations  and  other 
government  agencies. 

Bureau  Form  Number  6-1109-MA. 

Frequency:  Monthly/Annually. 

Description  of  Hespondents: 
Operations  that  consume  ferrous  metals. 

Annual  Responses:  5,089. 

Annual  Burden  Hours:  1. 

Bureau  Clearance  officer  James  T. 
Hereford  202-634-1125. 

Dated:  November  7. 1985. 

Roberi  C.  Hortoo. 

Director,  Bureau  of  Mines. 

(FR  Doc.  85-29216  Filed  12-9-85: 8:4S  am| 

BUXNMCOOC  4310-S3-M 
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Infoimation  Coll#ction  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Undef  the  Paperwork 
Reduction  Act.    j 

A  request  exipr  ding  the  collection  of 
iriformalion  listec  below  has  been 
submitted  to  the  ( Iffice  of  Management 
and  Budget  for  ap  )roval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  andiexplanatory  material 
may  be  obtained  I  ty  contacting  the 
Bureau's  cln;ii;inc  ?  officer  at  the  phone 
number  listed  beh  tw.  Comments  and 
suggestions  on  th<  requirement  should 
be  made  within  3(  days  directly  to  the 
Bureau  clearance  afTicer  and  to  the 
Office  of  Managei  nent  and  Budget 
-.  Interior  Department  Desk  Officer, 
Washington,  DC  2  9503.  telephone  202- 
395-7313. 

Title:  Blast  Furr  ace  and  Steel  Furnace 
Report. 

Abstract:  Respo  ndents  supply  the 
Bureau  of  Mines  v  ith  domestic 
production  and  co  isumption  data  on 
nonfuel  mineral  c(  mmodities.  This 
information  is  pufa  lished  in  Bureau  of 
Mines  publication  i  including  the 
Mineral  Industry  i  urveys  (MIS). 
Minerals  Yearboo  i  Volumes  I.  II,  and 
III,  Mineral  Facts  wd  Problems, 
Mineral  Commodi  fy  Summaries. 
Mineral  Commodi  \y  Profiles,  and 
Minerals  and  Mat  trials /A  Bimonthly 
Survey  for  use  by  )rivale  organizations 
and  other  govemn  ent  agencies. 

Bureau  Form  Ni^ben  6-1067-A. 

Frequency:  Anntially. 

Description  of  R  espondents: 
Operations  that  pi  oduce  pig  iron. 

Annual  Respon;  es:  45 

Annual  Burden  Hours:  180. 

Bureau  clearande  officer  James  T. 
Hereford  202-634-0125. 

Dated:  November 
Robert  C.  Hortoo. 

Director.  Bureau  o} 
|FR  Doc.  85-29217  Fi 
BHJJNG  CODE  4310-S3-I 


M985. 


of  Ml 


National  Park  Ser  vice 


National  Register 
Indiana,  et  al.;  Notification 
Nominations 


ster  ^ 


Nominations  foi 
properties  being  const 
the  National  Regi 
the  National  Park 
November  30. 1981 
36  CFR  Part  60  wrften 
concerning  the  s 
properties  under 


ines. 

ed  12-9-85:  8:45  am) 


Of  Historic  Places; 
of  Pending 


the  following 

dered  for  listing  in 
were  received  by 
Jervice  before 
.  Pursuant  to  §60.13  of 
comments 
ighificance  of  these 
National  Register 


t  le 


criteria  for  evaluation  may  be  forwarded 

to  the  National  Register.  National  Park 

Service.  U.S.  Department  of  the  Interior. 

Washington.  DC  20243.  Written 

comments  should  be  submitted  by 

December  26. 1985. 

Carol  D.  Shall. 

Cliief  of  Registration.  National  Register 

INDIANA 

Elkhart  County 

Elkhart.  Monteith.  Mark  L  and  Harriet  E., 
House.  871  E.  Beardsley  Ave. 

Marion  County 

Indianapolis.  Aston  Inn.  6620  N.  Michigan  Rd. 
Indianapolis.  Haverstick,  Hiram  A.. 
Farmstead.  7845  Westfield  Blvd. 

Parke  County 

Marshall,  Arch  in  the  Town  of  Marshall. 
Maine  and  Guion  Sts. 

MAINE 

Androscoggin  County 

Lewislon,  Marcotle  Nursing  Home.  100 

Campus  Ave. 
Uewislon,  Wedgewood.  Dr  Milton.  House  101 

Pine  St. 

Aroostook  County 

Presque  Isle,  Elmbrook  Farm  Barn.  Parsons 
Rd. 

Cumberland  County 

Falmouth,  Baxter  Summer  Home.  Mackworth 
Island 

Hancock  County 

Bucksport.  Prouty.  fed.  Tavern  &  Inn.  52-54 

Maine  St. 
Ellsworth,  Ellsworth  City  Hall.  City  Hall 

Plaza 

Lincoln  County 

Dresden,  Lithgow  House,  Blinn  Hill  Rd. 

MARYLAND 

Anne  Arumlel  County 

Beck  Northeast  Site  (18  AN  651 

MASSACHUSETTS 

Berkshire  County 

Great  Barrington.  United  States  Post  Office- 
Great  Barrington  Main  Post  Office.  222 
Main  St. 

Hampshire  County 

South  Hadley,  United  States  Post  Office- 
South  Hadley  Main  Post  Office.  1  Hadley 
St. 

OREGON 

Lane  County 

Coburg.  Cuburg  Historic  District.  Roughly 
area  around  Van  Duyn  Rd.,  Willamette  St., 
Southern  Pacific  RR  tracks,  and  1-5 

Washington  County 

Beaverton.  Beaverton  Downtown  Historic 
District.  Roughly  bounded  by  SW  Canyon 


Blvd..  SW  East  and  SW  Washington  Sts.. 
SW  Second,  and  SW  Watson  Sis. 

PENNSYLVANIA 
Allegheny  County 

Coraopolis,  Coraopolis  Bridge  (Allegheny 

County  Owned  River  Bridges  TR).  Ohio 

River  Back  Channel  at  Ferree  St.  and 

Grand  Ave. 
Homestead,  Homestead  Pennsylvania 

Railroad  Station.  Amity  St. 
Pittsburgh  Armstrong  Tunnel.  Between 

Forbes  and  Second  Aves.  at  S.  Tenth  St. 
Pittsburg.  Homestead  High-level  Bridge 

(Allegheny  County  Owned  River  Bridges 

TR).  Mononghaheia  River  at  West  St. 
Pittsburg.  Ninth  Street  Bridge  (Allegheny 

County  Owned  River  Bridges  TR). 

Allegheny  River  at  Ninth  St. 
Pittsburg,  Seventh  Street  Bridge  (Allegheny 

County  Owned  River  Bridges  TR), 

Allegheny  River  at  Seventh  St. 
Pittsburg,  Sixth  Street  Bridge  (Allegheny 

County  Owned  River  Bridges  TR), 

Allegheny  River  at  Sixth  St. 
Pittsburg,  South  Tenth  Street  Bridge 

(Allegheny  County  Owned  River  Bridges 

TR).  Monongahela  River  at  S.  Tenth  St. 

Blair  County 

Hollidaysburg,  HolHdaysburg  Historic 
District.  Roughly  bounded  by  Spruce,  Bella, 
Blair,  and  Juniata  Sts. 

Bucks  County 

Bristol,  Grundy  Mill  Complex.  W.  comer  of 

Jefferson  Ave.  &  Canai  St. 
Langhome,  Richardson.  Joseph,  House, 

Bellevue  and  Maple  Aves. 

Chester  County 

Marshallton  vicinity,  Marshallton  Historic 
District,  Strasburg  Rd. 

McKean  County 

Kane,  Anoalok,  230  Clay  St. 

Philadelphia  County 

Philadelphia.  Ramcat  Historic  District, 
Market  &  Twenty-third  Sts.,  U.S.  Naval 
Home  on  Bainbridge,  RR  yards  and  the 
Schulkill  River 

Philadelphia,  Scherer.  Frank  C,  Wagon 
Works.  801  N.  Twenty-seventh  St. 

Pike  County 

Milford,  Gordon,  Jervis.  Grist  Mill  Historic 
District.  Water,  Mill,  and  Seventh  Sts. 

Schuylkill  County 

Tamaqua,  Reading  Railroad  Passenger 
Station— Tamaqua.  Off  W.  Broad  St. 

TEXAS 
Erath  County 

Stephenville  vicinity,  Wyatt-Hickie  Ranch 
Complex.  Off  U.S.  281  NW  of  TX  913 

WEST  VIRGINIA 
Monongalia  County 

Morgantown,  Beta  Theta  Pi  House  of  West 
Virginia  University,  225  Belmar  Ave. 


BEST  COPY  AVAILABLE 
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Tyler  County 

Sistersville.  WeikSchaff  House.  SOOS.  Weils 

|FR  Doc.  8S-29254  Filed  12-*-8S:  8:45  ami 

BUXINQ  CODE  UW-nMI 

Upper  Delaware  National  Scenic  and 
Recreational  River;  Meeting 

agency:  National  Park  Service;  Interior. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 

DATE:  December  13. 1985.  7m  p.m. 

address:  Town  of  Tus  ten. 

Narrowsburg,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Hutzky.  Superintendent,  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C 
Narrowsbttig.  N.Y.  12764-0159.  (71 7J 
729-7135. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978.  Pub.  L  95-615. 
16  U.S.C.  1274  note,  to  encourage 
ma.ximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  [)elaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
-Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  rf>gion.  The  agenda 
for  the  meeting  will  include  items 
regarding  continuance  of  discussion  of 
requirements  for  a  river  management 
plan.  The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Council  c/o 
Upper  Delaware  National  Scenic  and 
Recreational  River.  Drawer  C. 
Narrowsburg,  N.Y.  12764-0159.  Minutes 
of  meeting  will  be  available  for 
inspection  four  weeks  after  the  meeting 
at  the  permanent  headquarters  of  the 
Upper  Delaware  National  and. 
Recreational  River.  River  Road.  \^* 
miles  north  of  Narrowsburg,  N.Y.. 
Damascus  Township.  Pennsylvania. 

Dated:  December  3. 1985. 
lames  W.  Coleman,  Jr.. 
Regional  Director.  Mid-Atlantic  Hegkm. 
|FR  doc.  BS-29ZS3  Filed  12-»-a5.  «:4S  am{ 

BILLING  CODE  4310-70-M 


Office  Of  Surface  Mining  Reclamation 
and  Enforoement 

Intent  To  Prepare  a  Combined  Draft 
UnsuHabHity  Petition  Evaluation 
Document/Envlroninental  Impact 
Statement;  Tennessee 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 

combined  petition  evaluation  document/ 
environmental  impact  statement  and 
notice  of  scoping  comment  period  for  the 
petition  to  designate  certain  lands  in  the 
Rod(  Creek  watershed  in  Bledsoe  and 
Hamilton  Counties.-  Tennessee  as 
unsuitable  for  surface  coal  mining 
operations. 

summary;  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
intends  to  prepare  a  combined  petition 
evaluation  document/environmental 
impact  statement  (PED/EiS)  for  the 
decision  on  a  petition  to  designate 
certain  lands  within  the  Rock  Creek 
watershed  in  Bledsoe  and  Hamilton 
Counties.  Tennessee,  as  unsuitable  for 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  Section 
522  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  OSM 
has  identified  four  alternatives  that  the 
combined  PED/EIS  would  evaluate  as 
described  in  the  supplementary 
information  of  this  notice.  OSM  requests 
that  other  agencies  and  the  public 
submit  written  comments  or  statements 
on  the  need  for  an  EIS  on  the  petition 
and  the  scope  of  the  i.ssue5  which  should 
be  analyzed  in  the  combined  document. 

DATE:  Written  comments  must  be 
received  by  fanuary  9. 1986.  at  the 
address  below  by  5  p.m.  (EST). 
ADDRESS:  Written  comments  must  be 
mailed  or  hand  delivered  to  the  Office  of 
Surface  Mining,  Tennessee  Division  of 
Permitting,  Attn:  Willis  Gainer,  S.'W  Gay 
Street,  SW..  Suite  500.  Knoxville. 
Tennessee  37902. 

Copies  of  the  petition  are  available 
upon  request  from  the  OSM  at  the  above 
address.  The  public  record  on  the 
petition  is  available  for  review  during 
normal  working  hours  at  the  OSM  oiTice 
listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 

Willis  Gainer  at  OSM  office  listed  above 
(telephone;  615-€73-4348  of  FTS  854- 
4346|. 

SUPPLEMENTARY  INFORMATION:  The 
Legal  Environmental  Assistance 
Foundation  filed  a  petition  with  the 
O^A  on  October  10, 1984,  to  designate 
lands  unsuitable  within  the  Rock  Creek 
watershed  Bledsoe  and  Hamilton 


Counties.  Tennessee.  The  petition  was 
declared  administratively  complete  on 
December  7. 1984. 

The  major  allegations  for  the  petition 
area  are: 

1.  Surface  coal  mining  and 
reclamation  operations  cannot  be 
conducted  in  a  technologically  and 
economical  manner. 

2.  Surface  coal  mining  operations 
would  result  in  significant  damage  to 
important  historic,  cultural,  scientific, 
and  esthetic  values  and  natural  systems. 

3.  Surface  coal  mining  would  affect 
renewable  resource  lands  that  would 
result  in  a  substantial  lo.ss  of  long-range 
productivity  of  water  supplies  and  food 
products. 

The  several  alternatives  available  to 
OSM  for  evaluation  in  the  combined 
document  range  from  not  designating 
any  of  the  lands  in  the  area  as 
unsuitable  to  designating  all  lands  in  the 
petition  areas  as  unsuitable  including 
designating  only  parts  of  the  area  as 
unsuitable. 

The  alternatives  are  as  folkiws: 

Alternative  1 — Designate  the  entire 
petition  area  as  unsuitable. 

Alternative  2 — Designate  none  of  the 
petition  area  as  unsuitable. 

Alternative  3 — Conditionally 
designate  the  petition  area  as 
unsuitable. 

A.  Designate  as  unsuitable  for  alt 
surface  mining  operations  those  parts  of 
the  petition  area  where  it  is  found  thai 
operations  would  result  in  significant 
damage  to  important  natural  systems. 

B.  Designate  methods  or  levels  of 
mining  and  reclamation  that  would 
mitigate  the  effects  of  surface  coal 
mining  operations  on  important  natural 
systems  of  the  petition  area. 

C.  Designate  as  unsuitable  for  all 
surface  mining  operations  those  parts  of 
the  petition  area  where  it  is  found  thai 
reclamation  is  not  technologically  and 
economically  feasible. 

Alternative  4 — Designate  the  entire 
petition  area  as  unsuitable  for  surface 
coal  mining  but  allow  underground 
mining. 

A  scoping  comment  period  intended 
to  raise  the  relvant  issues  to  be 
addressed  by  the  combined  document 
will  close  on  January  9. 1986.  OSM  seeks 
public  comments  in  relation  to  the  scope 
of  issues  to  be  addressed  by  the  impact 
_  evaluation,  including  impacts  and 
alternatives  that  should  be  addressed. 
Written  comments  submitted  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  petition,  and  should 
explain  the  reasons  for  the  comments. 
The  public  comments  received  during 
the  scoping  period  will  assist  OSM  in 
making  decisions  on  the  petition 


siitSz 
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evaluation  and  <  nvironmental  impact 
statement  proceits. 

OSM  believes  that  the  proposed 
action  is  a  majoi  Federal  action 
signiHcantly  affc  cting  the  quality  of  the 
human  environn  ent  which  may  require 
the  preparation  <)f  a  EIS.  OSM  requests 
public  comment  on  this  issue.  OSM 
additionally  givas  notice  here  that 
should  informatiDn  or  analyses  show 
that  the  proposed  action  does  not 
require  an  EIS,  it  will  terminate  the 
environmental  impact  statement  process 
through  an  appn  tpriate  notice  in  the 
Federal  Register 

Dated:  Decembe  r  4, 1985. 
Gary  Bennethum, 
Acting  As-iistant  E  irector.  Program 
Operations. 
|FR  Doc.  85-29231  Filed  12-9-85;  8:45  am| 

BMJJNQ  COOC  4310-M  -« 

I 

INTERSTATE  COMMERCE 
COMMISSION    I 

(Oocfcet  No.  W-27N  (Sub-4)] 

Bridgeport  &  Pdrt  Jefferson 
Steamboat  Co.,  Extension; 
Connecticut  ami  New  York  Points  ' 

agency:  Intersta  te  Commerce 

Commission. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  ir  ipact  statement  and 

scope  of  study. 


summary:  Issuaf  ce  of  licenses  to 
conduct  ferry  operations  on  Long  Island 
Sound  has  been  found  to  require 


compliance  with 


scope  of  study  ia 


the  environmental 


impact  statemen :  process.  A  proposed 


developed  within. 


Comment  is  invi  ed 
DATE:  Written  cc  mment  addressing  the 
contents  of  this  (  ocument  should  be 
sumbitted  by  or  )efore  January  9, 1986. 
ADDRESSES:  Wri  ten  comments  should 
be  submitted  to:  Section  of  Energy  and 
Environment  Oface  of  Transportation 
Analysis  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INrjoRMATION  CONTACT 
Carl  Bausch  at  {?02)  275-7316. 

SUPPLEMENTARY  INFORMATION:  In  these 
proceedings,  app  licants  seek  licenses 
from  the  Intersta  te  Commerce 
Commission  (IC( ;]  to  conduct  ferry 
operations  on  Lc  ng  Island  Sound.^  We 


'  Embraces  Docket 
Ferry  Service.  Inc.  Ccinmon 
which  is  consolidalec 
environmental  detem  i 
environmental  issues 
proceeding. 

MnNo.  W-271  (Sul 
provide  service  as  a 


NJo.  Wt1401.  Crolon-Monlauk 
Carrier  Application. 

for  purposes  of  our 

nations  only,  because  similar 
are  involved  in  each 


I  ^No.  4).  applicant  seeks  to 
(  ommon  carrier,  by  water,  by 


believe  that  issuance  by  the  ICC  of  such 
licenses  would  constitute  major  Federal 
action  with  the  potential  to  affect 
significantly  the  quality  of  the  human 
environment.* Therefore,  we  will 
prepare  an  environmental  impact 
statement. 

Consistent  with  the  Commission's 
statutory  mandate  (which  is  to  assess 
whether  to  grant  authority,  a  first  step  in 
the  development  of  new  service  at  a 
new  location)  and  prior  cases  involving 
similar  issues,  we  propose  to  focus  on 
the  environmental  impacts  of  additional 
ferry  operations  rather  than  elements  of 
the  proposals  that  are  still  not  finally 
resolved  and  are  beyond  our 
jurisidiction,  i.e.,  the  construction  of 
docks  and  highways  that  will  be 
necessary  actually  to  implement  service. 
See,  e.g..  Cross  Sound  Ferry  Services, 
Inc.  v.  United  States.  573  F.2d  725.  733 
(2nd  Cir.  1978);  Concord  Township  v. 
United  States.  625  F.2d  1068, 1074  (3rd 
Cir.  1980).  Moreover,  we  begin  the  EIS 
process  cognizant  of  the  fact  that  in 
these  cases  applicants'  plans  are  still 
too  indefinite  for  all  of  the 
environmental  effects  of  the  proposed 
services  to  be  fully  and  meaningfully 
evaluated  at  this  time,  and  that, 
therefore,  this  EIS  may  contain  less 
specific  scientific  data  and  analysis  than 
would  be  the  case  if  all  aspects  of  the 
proposed  service  had  already  been 
resolved.  See  Supplemental 
Environmental  Assessment,  Finance 
Docket  No.  30300,  CSX  Corp— Control 
American  Commercial  Lines  Inc.  served 
June  19, 1984. 

The  ferry  operations  for  with  licenses 
are  sought  contemplate  the  movement  of 
vehicles  and  passengers  to  and  from 
terminal  points  in  Connecticut  and  Long 
Island,  New  York.  We  are  well  aware 
that  the  proposed  Long  Island  terminal 
points  (Shoreham,  Wading  River, 
Riverhead,  and  Montauk)  are  relatively 
small,  undeveloped  communities,  with 
existing  roadways  and  public  services 
that  may  be  suited  to  little  more  than 


self-propelled  vessels,  in  interstate  or  foreign 
commerce  in  the  transportation  of  passengers  and 
their  baggage,  general  commodities  and  mothoir 
vehicles  between  Shoreham.  Wading  River  and  the 
Town  of  Riverhead,  NY  on  the  one  hand,  and  New 
Haven.  CT  on  the  other,  and  l}etween  Montauk,  NY 
on  the  one  hand,  and  Groton,  CT  on  the  other. 

In  No.  W-1401.  applicant  seeks  authority  to 
provide  service  as  a  common  carrier,  by  water,  by 
self-propelled  vessels,  in  interstate  or  foreign 
commerce  in  the  transportation  of  passengers  and 
general  commodities  between  Montauk,  NY  on  the 
one  hand,  and  Groton.  CT  on  the  other. 

'Although  water  carrier  licensing  is  categorically 
excluded  from  the  ICC's  environmental  process  |49 
CFR  110S.B(c)(4)|.  a  protestant  to  these  proceedings 
has  raised  and  substantiated  environmental  issues 
of  sufficient  concern  to  warrant  investigation.  See 
49  CFR  1105.6(d). 


present-day  commerce,^  and  that  the 
inability  of  these  communities  to 
accommodate  safely  the  free  flow  of 
vehicles  and  passengers  in  transit 
ultimately  may  present  the  greatest 
potential  for  significant"  environmental 
effects  associated  with  these  proposed 
ferry  operations.  These,  however,  are 
matters  of  purely  local  concern  and  are 
far  removed  from  this  agency's  licensing 
functions.  Were  we  to  focus  here  on 
docking  facilities  and  construction 
projects  (except  to  the  extent  that  there 
is  concrete  information  on  them  that  is 
made  available  to  us)  we  would  usurp 
local  preogatives.  Moreover,  our  inquiry 
woulij  ultimately  be  luiproductive 
because  we  would  have  to  engage  in   -  " 
considerable  speculation. 

We  emphasize,  however,  that  NEPA's 
requirements  will  not  be  thwarted  by 
this  approach.  Following  our  preliminary 
investigation  (which  has  included  site 
inspections,  data  collection  and 
consultation  with  officials  at  all  levels  of 
government),  it  is  abundantly  clear  that 
all  environmental  effects  associated 
with  these  proposals  will  be  thoroughly 
considered  by  the  responsible  Federal. 
State,  and  local  officials  *  before  service 
actually  begins.  Because  the  issuance  of 
a  certificate  neither  directs  nor 
authorizes  the  erection  of  physical 
structures,  and  because  necessary 
permits  will  have  to  be  obtained  from 
the  state  and  local  authorities  before 
service  can  begin,  we  believe  we  can 
limit  our  focus  to  the  environmental 
effects  of  the  proposed  ferry  operations 
insofar  as  available  data  permit.  See 
State  of  Missouri  v.  Coleman,  427 
F.Supp.  1252  (D.D.C.  1977).  approving 
agency  deferral  of  certain  environmental 
issues  where  there  will  be  time  and 
opportunity  for  consideration  of  such 
issues  in  the  future. 

The  approach  that  we  propose  in  this 
document  is  designed  to  satisfy  NEPA  to 
the  fullest  extent  consistent  with  the 
policy  objectives  of  the  Interstate 
Commerce  Act.  We  seek  assistance 


*  Montauk  is  the  only  proposed  Long  Island 
terminal  site  with  docking  facilities,  although  those 
facilities  have  been  out  of  service  for  years. 
Potential  docking  sites  in  the  Shoreham/Wading 
River  area  have  been  studied  preliminarily,  but  no 
concrete  plans  have  been  adopted.  Area  roadways 
are  generally  inferior  in  terms  of  design  capacity 
and,  in  some  cases,  do  not  extend  to  the  potential 
docking  sites  that  have  been  studied.  See,  e.g..  New 
York  State  Department  of  Transportation,  Long 
Island  Sound  Ferry  Service  Imporvement  Study — 
Summary  of  Findings  (1981). 

*  Inasmuch  as  these  are  site-specinc  actions, 
significance  is  determined  by  the  magnitude  of 
effects  in  the  locale  rather  than  some  larger 
geographic  area.  40  CFR  1508.29. 

*  See,  e.g..  New  York  State  Coastal  Management 
Program.  Federal  Consistency  Process,  adopted 
pursuant  to  IS  CFR  Part  930. 
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from,  and  encourage  camiaent  by. 
officials  at  all  ievdb  of  govemmeQl  with 
reviewing  authority  in  Aim  matter. 

Dated:  Decenil>er  9, 1985.. 
lames  H.  Baym, 
Secretary. 
|FR  Doc.  85-29246  Filed  12-9-85;  8:45  amj 

BILUNG  CODE  TOtt-Vi-U 


Motor  Carrtor  Appllcatiwi  To 
Consolidate,  Merge  or  Acquire  Control 
Under  49  U^C.  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuanoesl 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishinc  to  oppose  an 
application  must  toUow  the  rules  imder 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonable  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  {unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

AppliGant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Findings 

The  findings  for  these  applications  are 
set  forth  in  49  CFR  1102.6. 
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MC-F-16812,  filed  October  18,1985. 
Colorado  Western  Stages,  Inc.  (Stages) 
(8051  Rosemary  Street,  Commerce  City, 
CO  80022)— Purchase— Colorado 
Transportation  .Group,  Inc.,  D/B/A 
Alpine  Charter  Coaches,  Inc.  (CTG) 
1 51 01  Columbine.  Denver.  CO  80216V. 


Representative:  Tboma*  }.  Bmie.  |r.. 

Esq..  Jones,  Meiklejohn.  Kehl  &  Lyons, 
1660  Lincoln  Street,  Suite  1«00,  Denver, 
CO  80264.  Noncarrier  Stages  seeks 
authority  to  purchase  the  operating 
rights  of  CTG  in  No.  MC-162943  (Lead 
and  Sub-Nos.  1.  2,  and  3).  The  Lead 
certificate  authorizes  the  transportation 
of  passengers  and  their  baggage,  in 
charter  an<f  special  operations.  (1) 
between  points  in  Colorado  and 
Wyoming,  and  (2)  between  points  in 
ColOTsdo  and  Wyoming,  on  the  one 
hand,  and.  on  the  other,  points  in  the 
United  States  (except  Alaska  and 
Hawaii).  The  certificate  in  Sub-Na  1 
authorizes  the  transportation  of 
passengers,  in  charter  and  special 
operations,  between  points  in  the  United 
States  (except  Alaska  and  Hawaii),  the 
certificate  in  Sub-Na  3  authoriz.es  the 
regular-route  transportation  of 
passengers,  in  intrastate  as  well  as 
interstate  or  foreign  commerce,  over  19 
specified  routes  in  western  Colorado, 
extending  into  southeastern  Wyoming. 
Major  authorized  service  routes  extend 
between  Cheyenne,  WY.  and  Trinidad. 
CO,  over  Interstate  Hwy  25;  between 
Walsenburg  and  Durango.  CO,  over  U,S. 
Hwy  160;  and  between  Denver  and 
Grand  Junction.  CO,  (a)  over  Interstate 
Hwy  70.  and  (b)  over  U.S.  Hwy  a  CTG's 
Sub-No.  2  is  a  permit  authorizing  the 
transportation  of  passengers  and  their 
baggage  and  small  packages,  between 
points  in  the  United  States  (except 
Alaska  and  Hawaii),  under  continuing 
contract(s)  with  Frontier  Services  Co.,  of 
Denver.  CO. 

Transferee  is  wholly  owned  by 
Arizona  Southern  Charter  Coaches.  Ltd., 
^  doing  business  as  Arizona  Southern 
Charter  Coaches  (Southern)  (MC- 
152600),  which  is  in  turn  wholly  owned 
by  Keith  C.  Lindsay,  Robert  E.  Fawcett, 
and  Robert  McKeehon.  In  addition  to 
transferee.  Southern  controls  motor 
common  carriers  All-Cal  Tours,  Inc. 
(MC-145224)  and  Vermaat,  Inc.  (MC- 
166240).  Robert  McKeehon  wholly  onms 
motor  common  carrier  Roberts  Holiday 
Lines,  Inc.  (MC-151081). 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-29215  Filed  12-9-85;  8:45  am] 

BtLUlM  CODE  7035-01-M 

(Docket  No.  AB-186  (Sul>-No.  1)1 

The  Newburgh  A  Soutti  Stiore  Railway 
Co.— Abandonment  and  Oiacpntinue  in 
Cuyahoga  County,  OH;  Findings 

Decembers,  1985. 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  a  decision  decided 


December  Si  UMS.  a  finding,  which  is 
administratively  finai  was  made  by  the 
Administrative  Law  Judge  stating  that 
the  present  or  future  public  convenience 
and  necessity  permit  the  abandonment 
by  the  applicant.  The  Newbur^  ft  Soath 
^ore  Ra^way  Company,  of  its  entire 
line  of  railroad  between  milespost  0.4t 
to  the  end  of  the  line  at  milepoet  BJXI.  a 
distance  of  7.33  miles  in  Cuyidioga 
County.  QA\.  Pursuant  to  the  Judge's 
decision,  the  application  for 
abandonment  is  granted,  effective  30 
days  from  the  date  of  service,  except  as 
the  Commission  may  elect  to  hear  a 
discretionary  appeal.  However,  offers 
either  of  financial  assistance  or  to 
purchase  the  line  must  be  Hied  within  20 
days  of  the  publication  of  this  notice 
under  the  provisions  of  49  U.S.C.  10906. 
James  H.  Bayne, 
Secretary. 

(FR  Doc.  65-29214  Filed  12-9-85;  8.-45  am) 
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DEPABTMENT  OF  JUSTICE 

Drug  Enforoofnent  Adminiatratton 

Eradication  of  Cannabis  on  Hon* 
Federal  and  Indian  Lands  in  the 
Contiguous  United  States  and  Hawaii; 
Intent  to  Prepare  a  Suppiamant  to  the 
Draft  Environmental  Impact  Statement 

The  U.S.  Department  of  Justice,  Drug 
Enforcement  Administration  (DEA),  will 
prepare  a  supplement  to  the  Draft 
Environmental  Impact  Statement  on  the 
Eradication  of  Cannabis  on  Non-Federal 
and  Indian  Lands  in  the  Contiguous 
United  States  and  Hawaii. 

DEA  published  a  notice  in  the  Federal 
Register  on  May  23, 1985  that  a  Draft 
Environmental  Impact  Statement  (EIS  on 
the  Eradication  of  Cannabis  on  Non- 
Federal  and  Indian  Lands  in  the 
Contiguous  United  States  and  Hawaii 
had  been  prepared  and  was  available 
for  public  comment.  The  notice  provided 
for  a  45-day  public  review  and  comment 
period  which  ended  on  July  6, 19B5. 

Since  the  Draft  EIS  was  made 
available  to  the  public,  DEA  has 
received  new  information  concerning 
material  discussed  in  the  Draft  BIS.  In 
response  to  this  new  information  and  to 
provide  the  public  with  an  opportunity 
to  comment  on  this  new  information, 
DEIA  will  prepare  a  Supplement  to  the 
Draft  EIS.  The  supplement  is  expected  to 
be  filed  with  the  U.S.  Environmental 
Protection  Agency  on  or  about  January 
3, 1988  and  released  to  the  public  for  a 
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45-day  review  <  ind  comment  period. 
Copies  of  the  S  jpplement  to  the  Draft 
EIS  will  be  disti-ibuted  to  all  parties  on 
the  mailing  list  [for  the  Draft  EIS,  all 
parties  who  commented  on  the  Draft 
EIS,  and  all  panies  who  requested 
copies  of  the  Dfaft  EIS.  Other  copies  are 
available  on  request  from  Rodolfo 
Ramirez,  Jr.,  Ca  rinabis  Investigations 
Section,  Drug  E  iforcement 
Administration  Washington.  DC  20537. 
John  C.  Lawn, 
Administrator. 
Deceinl)er  2, 1965 
|FR  Doc.  85-292*  Filed  12-9-85;  8:45  am] 

MLUNO  COOC  4410-  l»-M 


Manufacturer  pf  Controlted 
Substances;  Application 

Pursuant  to  |ll301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  th  it  on  October  17, 1985. 
Hoffmann-La  R  )che  Inc..  340  Kingsland 
Street,  Nutley,  I  lew  Jersey  07110,  made 
application  to  tke  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufac  urer  of  the  basic  classes 
of  controlled  su  jstances  listed  below: 


Onig 


TWhyilrucai  nmnnob 

mamilaclunng 

tor     nofvtHiman 

detect  THC  m  unne). 

Alptaprodine  (9010) 

Lsvoiptianal  (9220) 


(7370)      (tor 

products 

c(  rtturnpiion    to 


dugnixtic 


Schedule 


Any  other  su(  h  applicant  and  any 
person  who  is  p  resently  registered  with 
DEA  to  manufai  :ture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  ibove  application  and 
may  also  file  a  \  toitten  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  an(  in  the  form  prescribed 
uy  21  CFR  1316.p. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcemc  nt  Administration, 
United  States  D  epartment  of  Justice, 

'..  Washington,  DC 

DEA  Federal  Register 
Room  1112),  and  must 
than  January  9, 1986. 


1405 1  Street,  N^  V 
20537,  Attentioi 
Representative 
be  Filed  no  latei 


Dated:  Deceml>  t  5, 1985. 
Gene  R.  Haislip. 


Deputy  Assistant 
Diversion  Control 
Administration. 


jFR  Doc.  85-2923S 

MUMG  COOC  4410-4  t-» 


Administrator.  Office  of 
Drug  Enforcement 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  International  Shoe  Co.  at 
aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  {19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  25. 1985-November  29. 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certiHcation  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-16.151;  International  Shoe  Co.. 

Windeor.  MO 
TA-W-16.159:  Carilee.  Inc., 

Connellsville,  PA 
TA-W-16,202;  Alatex,  Inc.,  Crestview. 

FL 
TA-W-16.170;  Cranston  Print  Works, 

Fletcher.  NC 
TA-W-16.193;  Caledonian 

Manufacturing  Co..  St.  Johnsbury, 

VT 
TA-W-16,199:  U.S.  Steel  Corp.,  Clairton 

Works,  Clerical  Personnel.  Clairton, 

PA 
TA-W-16,246:  Androme  Leather  Co.. 

Inc..  Gloversville.  NY 
In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-16,276;  International  Carriers. 
Inc.,  Flint,  MI 


The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  The 
workers'  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-16,262;  Glove  City  Abrading  Co.. 
Inc..  Gloversville,  NY 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-16,242;  Johnstown  Leather  Corp., 
Johnstown,  NY 

Separations  for  the  subject  firm  were 
seasonal  in  nature. 

Affirmative  Determinations 

TA-W-16,185:  Ohio  Ferro-Alloys  Corp.. 
Powhatan  Point,  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  15, 1984. 

TA-W-16,161;  Connellsville  Sportswear, 
Connellsville,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1, 1984  and  before  May  15, 1985. 
TA-W-16,163;  Eaton  Corporation, 
Residential  Circuit  Breaker 
Assembly  Dept..  Lincoln,  IL 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  assembling  of  molded  case  circuit 
breakers  separated  on  or  after  January 
1, 1985  and  before  June  1, 1985. 
TA-W-16,157;  Apparel  42.  Inc.. 
Rickmann.  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1. 1984  and  before  April  30, 1985. 
TA-W-16,153;  North  Country 

Leatherworks,  Inc..  East  Rochester, 

NH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1, 1984. 

TA-W-16,152:  Jerold  Corporation, 
Smithfield,  NC 

A  certifiration  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  1,  984. 

TA-W-16,155;  Phar-Shar  Manufacturing 
Co.,  Leitchfield,  KY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1, 1984. 

TA-W-16,172;  EG&G  Rotron, 
Orangeburg,  SC 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  2. 1985. 

TA-W-16,183  Middletown  Footwear. 
Inc..  Middletown.  NY 
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A  certificaUon  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  1. 1984. 

TA-W-16.258:  Troytown  Shirt  Corp.. 
Cohoes.  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  23, 1984. 

TA-W-16.228;  Stackpole  Corp..  St. 
Marys,  PA 

A  certification  was  issued  covering 
workers  engaged  in  the  production  of 
industrial  resistors,  molded  graphite, 
and  soft  ferrites  separated  on  or  after 
July  10, 1984. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  November  25, 
1985-November  29, 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor.  601  D  Street,  NW.. 
Washington.  DC  during  normal  business 
hours  or  will  be  mailed  to  persons  who 
write  to  the  above  address. 


Dated:  December  3, 1985. 
Marvin  M.  Fooks, 

Director,  Off  ice  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  85-29283  Filed  12-9-85;  8:45  am| 
atUJNO  CODE  4$tO-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Woricer  Adjustment  Assistance;  Allied 
Chemical,  et  al. 

Petitions  have  been  Hied  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Acf")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  20, 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  20. 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street,  NW..  Washington. 
DC  20213. 

Signed  at  Wdshington.  DC  this  29th  day  of 
November  1985. 
Marvin  M.  Fooks. 

Director.  Off  ice  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  Union/¥vorkers  or  lomer  workers  ol- 


Location 


Dale 

VBO6IVGO 


Daleol 
pelilion 


Petition  No 


Articles  produced 


Allied  Chemical  (USWA) 

Wake  Garment  Co  Inc  (ILGWU) 

Clay  AdamsDvision  Beclon  Oickmson  (iworkers) _... 

Sperry  Corporation  (tvorkers) 

Powermalic/Houdaille  Inc.  (USWA) 

Rexnord.  Inc.  (USWA) 

Signode  Corp  (workers) 

Jo  Ann  Apparel.  Inc  (workers) 

Owens  IHinois.  Itk:  (workers) 

Reserve  Mining  Co  (USWA) 

Slyleleader  Frastuons  (IIGWU) 

Usanne.  Inc  (IIGWU) „ 

American  Thermostate  Corp  (workers)  ...■-• 

General  Tire.  Inc.  (URW) * 

Zenith  Electronics  Corp  (IBEW) 

Nike  liK  (workers) „ 

RTE  Powermate.  Co  (workers) 

General  Motors  Corp  (Company) 

HarleyDavidsoo  Motor  Co.  IrK.  (Company) _ 

Harley  Oavidsoa  Motor  Co..  Inc  (Company)- _ 

Crystal  Brands.  Inc  (Company) 

Crystal  Brands.  \nc  (Company) 

Crystal  Brands.  Inc  (Company) _ 

Crystal  Brands.  Inc  (Company) 

Crystal  Biands.  Int  (Company) _ 

Crystal  Brands.  Inc.  (Company) , 

Crystal  Brands.  Inc.  (Company) _ 

Dana  Corp.  UAW 

3M  Company  (Workers) _ 

U-Brand  Corp  (Union) _ 

U'Brand  Corp  (Union) 

BrooklieW  Clothes  Corp.  (workers) 

Volkswagen  of  America  (UAW) , 

Emmaus  Manulaclunng.  Co  (ACTWU) 

Publishers  Paper  Co  (IWA) 

Parker  Pen  Co  (URW) 

Simpson  Timber  Co.  (IWA) „..:. 

Weyerhaeuser  Co  (IWA) 

AT4T  Techrvjlogies  (Communications  Workers  of  Amer. 

ica) 
AT4T  Technologies  (Communicatiorw  Workers  ol  Amer. 

ica) 
AT4T  Tectwralogies  (Communications  Workers  ol  Amer 

ica). 
AT4T  Techrx)logies  (Cofninunicatiorw  Worfcprs  of  Amer. 

ica) 


Sohray.  NY 

Wendell.  NC 

Parsippany.  NJ ... 

Ephraim.  Utah 

McMinnville.  TN.. 
Sprmgliekl.  MA... 
Ftorance.  KY 


Ebensburg,  PA 

Columbus.  Ohio 

Silver  Bay.  Minn 

Waterbury.  CT 

Brookl/n.  NY 

S  Cairo.  NY 

MayfieW.  Ky 

Springfield.  MO 

Sanlord.  ME 

Hankonsack.  NJ 

Rochester.  NY 

Milwaukee.  Wl 

York  PA 

Reading.  PA _. 

Reading.  PA 

LaureMale.  PA 

Laureldale.  PA 

Laureldale.  PA 

laurekJale.  PA 

Allentown.  PA 

Richmond.  IN 

Freehold.  NJ 

Ashland.  Ohio 

Shelby.  Ohio 

Long  Island  City.  NY.. 

Charleslon.  IWV 

Emmaus.  PA 

Molalla.  OR „ 

Janesville,  WI 

Shelton.  WA 

Chehalis.  WA 

Kent.  WA 


Miami.  PL 


11-18-85 
11-21-85 
11-13-85 
11-12-«5 
11-18-85 
11-18-85 
11-2S-W 

11-25-85 
11-25-85 
11-18-85 


Dallas.  TX 

Phoenix.  AZ.. 


11-21-«5 
11-27-85 
11-26-85 
11-19-85 
11-25-85 
11-13-85 
11-21-85 
11-1»-85 
11-19-85 
11-18-85 
11-18-85 
11-18-85 
11-18-85 
11-18-85 
11-18-85 
11-18-85 
11-22-85 
11-20-85 
11-21-85 
11-21-85 
11-22-85 
11-21-85 
11-22-85 
11-19-85 
11-25-85 
10-30-85 
10-1-85 
10-1-85 

10-1-85 

10-1-85 

10-1-85 


11-14-85 
11-18-85 
11-24-85 
11-1-85 
11-14-85 
11-14-85 
11-21-85 

11-17-85 
11-19-85 
11-14-85 
11-18-85 
11-18-85 

11-9-85 
11-14-85 
11-14-85 
11-19-85 

11-4-85 
11-18-85 
11-14-85 
11-14-85 
11-14-85 
11-14-85 
11-14-85 
11-14-85 
11-14-85 
11-14-85 
11-14-85 
11-19-85 
11-08-85 
11-18-85 
11-16-85 
11-19-85 
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DuoIKe  Intematf^furi,  loc^  Redwood 
City,  CA;  Revise^  Detennination  oa 
Reconsideration 

Pursuant  to  thelU.S.  Court  of 
IiTtemational  Traqe  remand  of  October 
25. 1985  in  [George  Cfmpman  v. 
Donovan.  USCTT  85-1-00049)  citing  a 
lack  of  substantiajl  evidence  that  imports 
did  not  contribute  importantly  to  worker 
separatioos  at  tb4  Redwood  Qty, 
California  plant  qf  Ehiolite  bitemational, 
Incoiporated.  the  pepartoent  makes  the 
following  revised  determination  on 
reconsideration. 

On  reconsidera  ion,  more  precise 
information  was  (  btained  on  tiie 
product  maaufac)  ured  by  Duolite.  The 
new  informatioR  i  hows  ^at  company 
imports  of  ion  exc  hange  resins  from  the 
French  plant  are  \  irtually  identical  to 
those  produced  al  Redwood  City.  This 
information  togetJ  >er  with  findings 
already  in  the  inv  ;stigative  case  file 
show  company  in  ports  in  1983 
accounted  for  a  n  ajor  part  of  Duolite's 
sales  for  that  yeai  and  a  substantial  part 
of  its  1983  sales  di  tcline. 

Domestic  sales,  plant  production  and 
employment  decli  les  occurred  at  the 
Redwood  City  pla  nt  in  1983  compared  to 

1982  and  ion  exchpnge  resins  production 
and  related  emplc^ment  ceased  in  1984. 

Company  impotts  of  ion  exchange 
resins  increased  if  the  first  five  months 
of  1984  compared  ito  the  same  period  in 

1983  and  ion  exchange  resins  imports  by 
the  successor  fkn^  inceased  in  1984  and 
1985.  The  successor  firm  supplied  the 
same  customers. '  lie  rising  value  of  the 
doHar  relative  to  1  European  currencies 


influenced  company  decisioBs  to 
increase  imports. 

ConclusioQ 

After  carefcri  reww  of  the  facta 
obtained  on  reconfiideration,  it  is 
conohided  that  increased  imports  of 
articles  like  or  direefly  competitive  with 
ion  exchange  resins  produced  at  the 
Redwood  City,  Califonria  plant  of 
Duonte  international,  Intjui  porated 
contributed  ioaportaolly  to  tfie  decline  in 
sales  and  production  of  ion  exchange 
resins  and  to  the  total  or  partial 
separation  of  former  workers  at  Duolite 
Intematioaal,  Incorporated's  Redwood 
City,  California  plant.  In  accordance 
with  the  provisions  of  the  Traded  Act  of 
1974, 1  make  the  following  revised 
determination: 

All  workers  of  Doulite  International, 
Incorporated,  Redwood  CUy,  California  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  6, 1983  are 
eKgibte  to  apply  for  adjustment  assistance 
under  Section  223  ctf  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  27th  day  of 
November  1985. 

Robert  O.  DasIongdiaoqM, 

Director,  Ofpce  of  Legislation  and  Actuarial 
Services.  UlS. 

[FR  Doc.  85-29281  Filed  12-9-85;  8:45  amJ 
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Bureau  of  Labor  Statistics 

Recordkeeping  Exception  Under  ttie 
Occupational  Safety  and  Health  Act  of 
1970;  American  Telephone  and 
Telegraph  Co. 

agency:  Bureau  of  Labor  Statistics, 
Labor. 

action:  Notice  of  recordkeeping 
exception. 
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summary:  In  ac<»Fdaaoe  with  aectton 
6(e)  of  the  Occupational  Safety  and 
Health  Act  of  1970  ^29  U.SjC.  855)  and  29 
CFR  1904,13(g),  notice  is  hereby  given 
that  the  petition  of  the  American 
Telephone  and  Telegraph  Ca  (A.T.  * 
T.),  550  Madison  Avenue,  New  YoI^c, 
New  York,  to  maintain  the  records  for 
its  field  installation  operations  in  a 
manner  different  from  that  required  by 
Occupatitmai  Safety  and  Health 
Administration  fOSHA)  recordkecjwng 
regulation  at  29  CFR  Part  1904  has  been 
reviewed  by  the  Associate 
Commissioner  for  Occupatioaal  Safety 
and  Health  Statistics,  Bureau  of  Labor 
Statistics,  and  is  hereby  granted  subject 
to  the  conditions  set  forth  in  the 
following  section  B-Order.  The 
exception  is  being  granted  because  it 
both  effectuates  the  purposes  of  OSHA 
ret:ordkeeping  regulations  and 
minimizes  costly  duplication  of  recoftis 
which  would  otherwise  be  required  of 
A.T.  &  T. 

EFFECnvE  date:  Decemberia  1985. 

FOn  FUtlTHER  INFORMATION  CONTACT: 

Mr.  William  M.  Eisenberg,  Acting 
Associate  Commissioner  for 
Occupational  Safety  and  Health 
Statistics,  Bureau  of  Labor  Statistics, 
U.S.  Department  of  Labor,  441  G.  Street 
NW.,  Washington.  DC  20212.  Telephooe: 
(202)  272-3467. 

SUPPl£MENTARY  INFORMATION: 

A.  Background 

For  many  years  prior  to  the  enactment 
of  the  Occupational  Safety  and  Health 
Act  of  1970,  A.T.  &  T.  kept  records  for  its 
operations  on  the  basis  of  occupational 
groups  subject  to  comparable  hazard 
exposure.  In  1972.  A.T.  A  T.  petitioned 
for  permission  to  continue  this 
procedure  contending  that  it  provided 
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the  most  useful  statistics  for  the 
evaluation  of  accidents  incurred  by  its 
employees.  At  that  time  it  was 
recognized  that  requiring  the  widely 
dispersed  A.T.  &  T.  field  operations  to 
conform  to  the  establishment-basis 
recording  required  by  29  CFR  Part  1904 
would  result  in  recording  problems  and 
would  be  unduly  costly  and  duplicative. 
Consequently,  the  A.T.  &  T.  petition  was 
granted.  Since  1972.  A.T.  &  T.  has  been 
permitted,  under  29  CFR  1904.13.  to 
foljow  an  alternative  procedure  for 
l^eeping  the  log  of  occupational  injuries 
and  illnesses  required  by  29  CFR  1904.2 
for  those  corporate  entities  with  field 
operations. 

On  January  1. 1984.  the  Bell  System 
was  divested  by  A.T.  &  T.  This  .  ,  , 

divestiture  effectively  terminated, 
insofar  as  A.T.  &  T.  was  concerned,  the 
"Bell  System  Safety  and  Results  Plan"— 
the  system  which  served  as  the  basis  of 
the  1972  exception.  On  July  27. 1984. 
A.T.  &  T.  filed  with  ELS.  a  "Petition  of 
American  Telephone  and  Telegraph 
Company  for  Permission  to  Continue  to 
Follow  and  Alternative  Procedure  of 
Keeping  the  Log  of  Occupationat  Injuries 
and  Illnesses  Required  by  the 
Occupational  Safety  and  Health  Act." 
The  Petition  requests  that  certain 
corporate  entities  of  the  Company  with 
field  operations  be  permitted,  consistent 
with  existing  practices  derived  from  the 
1972  exception  to  29  CFR  Part  1904.  lo 
continue  to  follow  altertiatiye :  -      ;,  ,  -• 
recordkefeping  proceduresl.>  '  '••  : 

B.Order    -  '^  •  ^'-rV  <:-^r'-y 

Pursuant  to  the  authority  in  Seclibris 
6{e):  8|cKl).«{c)(2).  and  8(g)(2)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  29  CFR  1904.13.  and  Secretary  of 
Labor's  Order  9-83  (48  FR  35736)  and 
based  upon  a  careful  consideration  of 
A.T.  &  T.'s  petition,  all  procedural  and 
regulatory  requirements  having  been 
found  to  be  met,  the  Acting  Associate 
Commissioner  for  Occupational  Safety 
and  Health  Statistics  hereby  order  that 
the  following  exception  to  the  OSHA 
recrodkeeping  regulations  at  29  CFR 
Part  1904  be  granted  to  A.T.  &  T: 

1.  This  experience  applies  only  to  A.T. 
&  T.  Held  installation  operations.  Other 


of  the  States  or  parts  of  States  included 
in  that  district.  In  all  other  respects  the 
log  shall  be  maintained  in  accordance 
with  the  provisions  of  29  CFR  1904.2. 

3.  A.T.  &  T  shall  maintain  OSHA  form 
No.  101,  the  Supplementary' Record  of 
Occupational  Injuries  and  illnesses,  or 
equivalent  in  the  manner  provided  by  29 
CFR  1904.4.  except  that  the 
supplementary  records  shall  be 
compiled  and  maintained  at  the  district 
installation  offices  rather.than  at  each 
establishment. 

4.  A.T  *  T  shall  complete  and  post 
the  Annual  Summary,  as  provided  in  29 
CFR  1904.5.  except  that  it  shall  be 
compiled  on  a  district  rather  than  an 
establishment  basis.  The  summary  shall, 
however,  be  posted  at  each 
establishihent  or  mailed  to  each 
employee  in  accordance  with  29  CFR 
1904.5 

5.  Each  district  office,  pursuant  to  29 
CFR  1904.6.  shall  maintain  the  records 
for  the  district  foe  five  (5)  years 
following  the  end  of  the  calendar  year  to 
which  they  relate;  and  each  district 
office  shall  have  personnel  available 
during  normal  business  hours  to  provide 
information  from  the  records  maintained 
there  by  telephone  or  by  mail. 

6.  This  exception  in  no  way  affects  the 
duty  of  A.T.  &  T.  to  post  the  notices 
required  by  29  CFR  1903.2  at  each 
establishment.  Further,  A.T.  &  T.  shall 
post  at  each  establishment  the-address 
and  phone  number  of  the  district  office  - 
in  which  the  records  for  that 
establishment  are  kept.  .  ' 

7.  Nothing  in  this  notice  shall  be 
deemed  to  affect  the  duties  of  A.T.  &  T. 
to  comply  with  the  requirements  of  any 
State  plan  approved  pursuant  to  section 
18(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970. 

8.  Nothing  in  this  notice  shall  be 
deemed  to  affect  the  duties  of  A.T.  &  T. 
under  29  CFR  1904.7  (access  to  records) 
and  29  CFR  1904.8  (reporting  of  fatalities 
and  multiple  hospitalization  accidents). 

9.  A.T.  &  T.  shall  continue  to  report 
occupational  injuries  and  illnesses  as 
required  by  29  CFR  1904.21  and  in 
accordance  with  the  reporting 
procedures  of  the  Bureau  of  Labor 
Statistics. 

organizations  of  the  company,  including''^    ~~  10.  In  addition  to  these  conditions,  it  is 


headquarters  locations,  manufacturing 
locations,  service  centers,  and  supply 
centers  will  keep  their  records  in  the 
manner  prescribed  by  29  CFT?  Part  1904. 

2.  A.T.  &  T.  shall  maintain  OSHA 
Form  No.  200,  the  Log  and  Summary  of 
Occupational  Injuries  and  Illnesses,  in 
its  district  offices.  The  log  entry  for  each 
recordable  case  shall  identify  the 
establishment  at  which  the  injury  or 
illness  occurred.  A  separate  log  shall  be 
maintained  at  the  district  office  of  each 


understood  that  this  is  an  exception 
only  from  the  provisions  of  29  CFR  Part 
1904  in  effect  on  the  effective  date  of 
this  exception.  If  the  regulations  in  29 
CFR  Part  1904  are  modified  after  the 
effective  date  of  this  exception,  either 
by  additional  provisions  or  provisions 
inconsistent  with  those  from  which  this 
exception  is  granted,  and  if  A.T.  &  T. 
desires  to  keep  records  in  a  manner 
different  from  those  modified,  then  A.T. 
&  T.  must  petition  for  exceptiort  from  the 


provisions  as  modified:  otherwise.  A.T. 
&  T  will  be  required,  by  operations  of 
law  under  the  terms  of  the  regulations, 
to  comply  with  those  provisions,  as 
modified. 

Effective  date.  This  exception  shall  become 
effective  on  December  10, 196S. 

Signed  at  Washington,  DC  on  Decemtier  3, 
19B5. 

Williaoi  M.  Eisenberg. 
Acting  Associate  Commissioner  for 
Occupational  Safety  and  Health  Statistics. 
Bureau  of  Labor  Statistics. 
|FR  Doc.  85-29284  Filed  12-9-85:  8:45  am| 
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M|n«  Safety  aiMl  Health  Administration 
(DeclMt  No.  Mr«S-}$»^] 

Bantiini^}id(kr  Co^  Petmon  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Barnes  &  Tucker  Company.  P.O.  Box 
176.  Marion  Center,  Pennsylvania  15750- 
0716  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  Tanoma  Mine  (I.O.  No. 
36-06967)  located  in  Indiana  County, 
Pennsylvania-  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of 
canopies  would  result  in  a  diminution  of 
safety  for  the  miners  affected.  Due  to  the 
bottom  heaving,  the  canopy  has  to  be 
lowered  to  itis  minimum  height  which 
restricts  the  equipment  operator's 
visibility  and  dislodges  roofbolts. 

3.  For  these  reasons,  petitioner 
requests  a  modiRcation  of  the  standard. 

Request  for  Qvnments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  Hied  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  9, 1966.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Oeoeaifaer4. 19K. 


Dated: 
Patrici>  W.  Silvs] 
Director. 
andVariaaoea. 
IFR  Doc.  8&-2928i 
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Eastern  Assoc  Bted  Goal  Coip^ 
Petition  tar  Me  dMcayon  of  AppHcatkMi 
of  Mandalory  Sirfety  Standard 

Eastern  Asso  uatjon  Coal  Coipoation, 
One  PPG  Place.  Pittsburgh. 
Pennsylvania  II  222  has  filed  a  petition 
to  modify  the  amplication  of  30  CFR 
75.305  (weekly  Examinations  for 
hazardous  conditions]  to  its  Federal  No. 
2  Mine  (I.D.  NoJ  46-01456)  located  in 
Monongalia  Co^ty,  West  Virginia.  The 
er  section  101(c)  of 
Safety  and  Health  Act 


petition  is  filed 
the  Federal  Mi 
of  1977. 

A  sununary 
statements  foil 

1.  The  pet: 
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I  air  course  in  its 


return  and  in  atjleast  one  entry  of  each 

intake  and 

entirety. 

2.TheFedei 
in  1966  in  the 
During  the  peri 


No.  2  Mine  was  opened 
burgh  coal  seam, 
from  1976  to  1979  a 
tunnel  was  driven  in  the  coal  seam.  The 
tunnel  was  constructed  with  a 
horizontal  partition  wall  of  precast 
concrete  slabs  to  provide  separate 
intake  and  retunn  air  courses,  «vith  the 
return  on  top.  O  «e  to  rib  rolls  which 
have  caused  the  large  concrete  slabs  to 
collapse,  appro)  jmately  800  feet  of  the 
tuimel  immediai  ely  in  by  the  Shriver 
Shaft  is  inacces  lible  and  too  dangerous 
to  travel.  Rehab  llitation  of  the  tunnel  in 
the  area  of  the  t:  nstable  slabs  and  ribs 
would  expose  Workers  to  hazardous 
conditions.  Altliougfa  unsafe  for  travel, 
s  sufficient  air  to  pass  to 
ted  areas  of  the  mine, 
ate  method,  petitioner 
blish  and  maintain  two 
n  check  points  that 
ed  daily  by  a  certified 
person.  Air  quantity  and  metfiane 
readings  would  be  recorded  and  a  date 
board  would  be  located  at  each  check 
point  for  the  dale,  time  and  initials  of 
the  person  making  each  examination. 
All  persons  asssned  the  duties  of 
running  the  check  points  would  be 
familiar  with  tb^  ventilation  of  the  area, 
and  any  change*  would  be  reported  to 
the  mine  and  ventilation  foremen. 

4.  Petitioner  s  ates  that  the  proposed 
alternate  metho  1  will  provide  the  same 


the  tunnel  alio 
ventilate  the  a 
3.  As  an  alte 
proposes  to  est 
special  ventilat 
would  be  exam 


UMI 


degree  of  safety  for  tlie  miners  affected 
as  that  afiforded  l^  the  standard.     ~ 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  rnmmenti  These 
coements  arast  be  ffled  with  the  Office 
of  Standards,  Regcdations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  6Z7, 4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  po^nni4ced  ot 
received  in  that  office  on  or  before 
January  9, 1966.  Copies  of  the  petiticm 
are  available  for  inspection  at  that 
address. 

Dated:  December  4. 1985. 
Pabrida  W.  Silvcy. 

Director.  Office  of  Standards.  Regtdatioas 

and  Variaaces. 

[PR  Doc.  85-29286  Filed  12-9-85;  8:45  am] 


(Docket  Na  II-85-1S3-C] 

Keystone  Co^  Mining  Corp^  Petition 
for  ModlWcatlon  of  AppRcaHon  of 
Mandatory  Safety  Standaid 

Keystone  Coal  Mining  Coiporation, 
655  Church  Street,  Indiana. 
Pennsylvania  15701  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1101  (deluge-type  water  ^rays)  to  its 
Emilie  No.  1  &  2  Mine  (I.D.  Na  36- 
00821],  its  Jane  No.  1  &  2  Mine  (ID.  No. 
36-00823],  its  Margaret  No.  11  Mine  (I.D. 
No.  36-05038]  and  its  Emilie  No.  4  Mine 
(I.D.  No.  36-06018]  ail  located  in 
Armstrong  County,  Pennsylvania,  its 
Uriing  No.  1  Mine  (I.D.  No.  36-04852],  its 
Uriing  No.  2  Mine  (I.D.  No.  36-04853] 
and  its  Uriing  No.  3  Mine  (I.D.  No.  36- 
05658]  all  located  in  Indiana  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  deluge-type  water 
sprays,  foam  generators  actuated  by  rise 
in  temperature,  or  other  no  less  effective 
means  of  controlling  fire,  be  installed  at 
main  and  secondary  belt-conveyor 
drives. 

2.  Petitioner  states  that  placing  water 
sprinklers  over  or  near  a  belt  starter  box 
would  result  in  a  diminution  of  safety 
because  the  equipment  is  unattended 
and  could  get  activated  inadvertently, 
creating  a  risk  of  electrical  shock  or 
possible  electrocution  to  the  miners. 

3.  As  an  alternate  method  petitioner 
proposes  to  install  either  a  fbam 
generator  system,  single  line  closed 
head  sprinkler  system,  closed  head 
sprinkler  system,  or  a  dry  chemical/ 


water  deluge  system  at  specific  remote 
head,  belt  starter  and  take-up  units. 

4.  For  these  reasons,  petitioner 
requests  a  modiEkntion  of  the  standard. 

Request  for  Cerameots 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  Hied  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AM 
comments  most  be  postmarked  or 
received  in  that  office  on  or  before 
January  9, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  the 
address. 

Dated:  December  4, 1985. 
Patncia  W.  Selvey, 

Director,  Office  of  Standards,  Regulatioaa 
and  Variances. 

[PR  Doc.  8S-2S2S7  Filed  12-9-K:  8:45  am] 
aiUIHG  CODE  4S1IM3-H 


(Docket  Mo.  M-a5-24-M] 

Mississippi  Lime  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mississippi  Lime  Company,  P.O. 
Drawer  31,  Ste.  Genevieve,  Missouri 
63670-0031  has  filed  a  petition  to  modify 
the  application  of  30  CFR  57.13020  (use 
of  compressed  air]  to  its  Peerless  Mine 
(I.D.  No.  23-00542]  located  in  Ste. 
Genevieve  County,  Missouri.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  compressed  air  not  be 
directed  towards  a  person. 

2.  Petitioner  states  that  during  a 
regular  shift,  persons  making  repairs 
and  operators  clearing  choke-ups  or 
cleaning  up  spills  get  excessive  amounts 
of  lime  dust  on  their  clothing.  If  this 
accumulation  of  dust  on  the  clothing  is 
not  removed,  it  can  work  into  and 
through  the  clothing,  causing  lime  bums 
to  the  skin. 

3.  Several  vacuums  and  blowers  have 
been  used  and  were  unsuccessful  in 
removing  the  dust  from  the  clothing. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  the  "Cuardaire  Model 
No.  80"  air  gun  to  remove  dust  from  the 
employees'  clothing.  These  guns  have  no 
center  hole  through  the  nozzle,  therefore 
no  static  pressure  build-up.  This 
eliminates  the  danger  of  forcing  air  into 
the  blood  stream  if  the  nozzle  is  pressed 
against  the  skin. 
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5.  For  these  reasons  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofTice  on  or  before 
January  9, 1988.  Copies  of  the  petition 
are  available  fcM-  inspection  at  that 
address. 

Dated:  December  4, 1985. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Reguhtiona 

and  Variances. 

|FR  Doc.  85-29288  Filed  12-0-85;  8:45  am] 

WLUNG  CODE  4StO-«3-ll 


Office  of  Pension  and  Welfare  Benefit 
Programs 

[Prohitdtad  Transaction  Exemption  85-1M; 
Exemption  Apptication  No.  D-4559  at  sL] 

Grant  of  individual  Exemptions; 
Andron,  CechetUni  &  Asso.,  Inc.,  et  ai. 

agency:  Pension  and  Welfare  Benefit 
Programs.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code]. 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  of 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing. 


unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganisation  Plan  No.  4  of  1978  (43 
PR  47713.  October  17,  ig78)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  FIncKngs 

In  accordance  with  section  406(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28. 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
benericiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Andron,  Cechettini  ft  Associates,  Inc 
Located  in  Lafayette.  California 

[Prohibited  Transaction  Exemption  85-198; 
Exemption  Application  No.  0-4550] 

Exemption 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Purchase  of 
Interests  in  AC  Investors  (the 
Partnership) 

The  restrictions  of  section  406(a]  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  purchase  of  interests  in  the 
Partnership  by  employee  benefit  plans 
(Participating  Plans),  if  the  general 
conditions  set  forth  in  Section  II  are  met 
and  if: 

1.  Each  purchase  of  interests  in  the 
Partnership  by  a  Participating  Plan  is 
authorized  in  writing  by  a  fiduciary  (the 
Independent  Fiduciary)  of  each 
Participating  Plan  who  is  independent  of 
the  Applicants  *  and  their  affiliates.*  If 
such  Independent  Fiduciary  directs  that 
assets  then  under  management  by  any 
of  the  Applicants  be  invested  in  the 
Partnership,  such  written  authorization 
by  the  Independent  Fiduciary  shall 
specify  such  fact  and  the  manner  in 
which  such  assets  shall  be  transferred  to 
the  Partnership. 


2.  The  following  persons  may  not 
acquire  or  hold  any  securities  of  any 
company  whose  securities  the 
Partnership  holds  (provided,  however. 
that  the  restrictions  contained  in  this 
subsection  shall  not  apply  to  the 
acquisition  of  such  securities  by  any 
venture  capital  company  that  is 
controlled  by  or  managed  by  Covered 
Persons  as  defined  below  and  that  is 
subject  to  the  allocation  formula 
described  in  secticMi  7  of  the  Summary  of 
Facts  and  Representations  contained  in 
the  Proposed  Exemption): 

(a)  The  Applicants  and  officers, 
directors  and  general  partners  of  the 
^plicants. 

(b)  Affiliates  of  AC  Investma.  AC 
Associates.  Mr.  Andron  and  Mr. 
Cechettini.  ("Covered  Persons"). 

3.  The  terms  and  conditions  of  the 
partnership  agreement  (the  Partnership 
Agreement]  at  die  formation  of  the 
Partnership  and  at  the  time  of  any 
purchase  of  an  interest  covered  by  this 
exemption  shall  be  no  less  favorable  to 
the  Participating  Plans  than  the  terms 
and  conditions  available  in  arm's-length 
transactions  between  unrelated  parties. 

4.  Prior  to  accepting  any  investment  of 
assets  in  the  Partnership  by  a 
Participating  Plan,  the  Applicants  shall 
furnish  or  cause  to  be  furnished  to  each 
Independent  Fiduciary  authorizing  such 
investment  a  copy  of  this  exemption,  the 
Partnership  Agreement,  a  private 
placement  memorandum  which 
describes  the  respective  rights  of  the 
general  and  limited  partners  to 
distributions  and  capital  appreciation, 
services  to  be  performed  by  the  general 
partner  and  the  compensation  payable 
therefore,  all  other  material  rights  and 
obligations  of  the  partners,  and  such 
other  information  as  requested  by  the 
Independent  Fiduciary. 

5.  A  Participating  Man  shall  not,  after 
the  date  of  investment  of  Plan  assets  in 
the  Partnership,  pay  to  any  of  the 
Applicants  a  separate  investment 
management  fee  or  similar  fee  with 
respect  to  the  Participating  Plan's  assets 
invested  in  the  Partnership.'  If  a 
Participating  Plan  invests  in  the 
Partnership  dining  any  period  for  which 
the  Plan  has  prepaid  to  any  of  the 
Applicants  an  investment  management 
or  similar  fee.  the  amount  of  such  fee 
will  be  returned  to  the  Participating 
Plan.  This  condition  shall  not  preclude 
payment  by  the  Partnership  to  any  of  the 
Applicants  of  expenses  and  allocations 
provided  in  the  Partnership  Agreement. 


■  The  Applicants  are  AC  Associates,  Andron. 
Cechettini  &  Associates,  Inc.,  (onathan  Andron.  and 
Ralph  Cechettini. 

*  All  future  references  to  the  Applicants  will  also 
include  affiliates  of  the  Applicants. 


'  This  condition  shall  not  preclude  the  payment 
by  the  Participating  Plans  to  the  Applicants  of 
investment  management  or  other  fees  wilti  respect 
to  assets  not  invested  in  the  Partnership. 
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6.  No  sales  commissions  or  similar 
fees  will  be  cfaarMd  by  the  Applicants 
to  any  Participatiis  Plan  with  respect  to 
its  investment  in  tke  Partnership.  No 
redemption  fee  or  other  penalty  shall  be 
charged  by  the  Applicants  to  any 
Participating  Plan  which  transfers  all  or 
a  portion  of  its  Pla|is  to  the  Applicants 
of  investment  martagement  or  other  fees 
with  respect  to  assets  not  invested  in 
the  Partnership.  Partnership  interest  as 
permitted  by  the  Partnership  Agreement, 
except  that  a  Participating  Plan  must 
compensate  the  P^tnership  for 
reasonable  fees  aqd  expenses  incurred 
by  the  Partnershipiin  its  efforts  to  locate 
a  suitable  purchaser  for  the  Participating 
Plan's  Partnership  interest 

7.  The  partnership  Agreement  will 
require  that  limitea  partners  reteive 
audited  annual  financial  statements 
with  respect  to  the  Partnership  as  well 
as  such  other  infor  nation  as  the  limited 
partner  (or  a  Partic  ipating  Plan's 
Independent  Fiduc  ^ry)  may  reasonably 
request  conceming  the  operations  and 
investments  of  thelPartnership. 

8.  No  Participatijig  Plan  may  invest 
more  than  10%  of  its  assets  in  the 
Partnership. 


Section  II.  Genera, 


Conditions 


(a)  The  Applicaqts  maintain  for  a 
period  of  six  years  from  the  date  of  the 
transaction  the  recprds  necessary  to 
enable  the  persona  described  in 
paragraph  (b)  of  this  section  II  to 
determine  whethei)  the  conditions  of  this 
exemption  have  b^n  met  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Applicants,  the  rec  ords  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (20  no  party  in  interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  u  nder  section  502(i)  of 
the  Act,  or  to  the  t)  ixes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  e:  lamination  as 
required  by  paragr  aph  (b)  below. 

(b)(1)  Except  as  >rovided  in  section  (2) 
of  this  paragraph  ( >)  and 
notwithstanding  a$y  provisions  of 
subsections  {a)(2)  $nd  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (a)  of  this  Section  II  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  buskiess  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  tjie  Department  or  the 
Internal  Revenue  £  ervice, 

(B)  Any  fiduciar '  of  a  Participating 
Plan  who  has  auth  )rity  to  acquire  or 
dispose  of  the  inte  ests  in  the 
Partnership  of  the  Participating  Plan  or 


any  duly  authorized  employee  or 
representative  of  such  fiduciary. 

(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and, 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

{b)(2)  None  of  the  persons  described 
in  subparagraphs  (B)  through  (D)  of  this 
paragraph  (b)  shall  be  authorized  to 
examine  trade  secrets  of  the  Applicants, 
or  commercial  or  financial  information 
which  is  privileged  or  conHdential. 

Section  III.  Definitions  and  General 
Rules 

(a)  An  "affiliate"  means  a  person  with 
one  or  more  of  the  following 
relationships  to  any  of  the  Covered 
Persons; 

(i)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlled  by  such  Covered  Persons;  and 

(ii)  Officers,  directors,  highly 
compensated  employees,  relatives  of  or 
general  partners  in  any  such  Covered 
Persons. 

(b)  The  term  "control"  means 
beneficial  ownership,  by  Covered 
Persons  in  the  aggregate,  either  directly 
or  through  one  or  more  controlled 
companies,  of  more  than  50%  of  a 
company's  voting  securities. 

(c)  The  term  "relative"  means  spouse 
and  minor  children  sharing  the  same 
household  of  such  Covered  Person. 

(d)  The  term  "highly  compensated 
employee"  means  a  person  whose 
compensation  during  the  most  recent 
fiscal  year  exceeds  the  greater  of  $30,000 
or  10%  of  the  total  compensation  earned 
by  all  employees  of  the  employer. 

(e)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Partnership  as  its 
proportionate  interest  in  the  total  assets 
of  the  Partnership  as  calculated  on  the 
most  recent  preceding  valuation  date  of 
the  Partnership. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  19, 1985  at  50  FR  33424. 

The  Department  notes  that  section 
1(2)  of  the  Proposed  Exemption 
incorrectly  referred  to  the  allocation 
formula  as  being  located  in  paragraph  6 
of  the  Summary  of  Facts  and 
Representations.  The  allocation  formula 
is  in  fact  located  in  paragraph  7  of  the 
Summary  of  Facts  and  Representations. 
In  addition,  the  Department  has  revised 
the  language  contained  in  section  1(2)  of 


the  Proposed  Exemption  to  make  it  clear 
that  the  provision  against  holding 
securities  held  by  the  Partnership  does    ' 
not  apply  to  the  acquisition  of  such    - 
securities  by  other  venture  capital    ■  • 
companies  controlled  by  or  managed  by 
Covered  Persons.  The  Exemption  has 
been  amended  to  reflect  the  above 
mentioned  changes. 

For  Further  Information  Contact:  M^. 
Alan  H.  Levitas  of  the  Department,  .. '  ;' 
telephone  (202)  523-8971.  (This  is  hot  a'  ' 
toll-free  number.)  I 

Southern  Fruit  Distributors,  Inc., 
Employees  Profit  Sharing  and  Benefit 
Plan  (the  Plan)  Located  in  Orlando.  FL 

[Prohibited  Transaction  Exemption  85-198; 
Exemption  Application  No.  D-5573] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and      . 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code,  -'■ 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
effective  June  29, 1984,  to  the  past  cash 
sale  on  June  29, 1984  by  the  Plan  of:  (1) 
Its  60%  interest  in  certain  real  property    ' 
known  as  the  Southside  Shopping  ,.j 

Center  for  $1,629,612  to  Southside 
Shopping  Center,  Ltd.,  a  Florida  limited  ' 
partnership;  and  (2)  its  10%  limited     '  •  . 
partnership  interest  in  a  limited         ;'  . ; 

partnership  known  as  Compton        *: 

Properties,  Ltd,  (Compton)  for  $407,988 
to  the  other  partners  in  Compton. 
provided  that  the  purchase  price  for 
these  interests  was  not  less  than  their 
fair  market  value  as  of  June  29, 1984. 

For  a  more  complete  statement  of  the 
facts  and  respresentations  supporting     " 
the  Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of  ' 

proposed  exemption  published  on 
September  16, 1985  at  50  FR  37603.    • .    • 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-^194.  (This  is  not  a 
toll-free  number.) 

Butte  Orthopedic  and  Fracture  Clinic 
Pension  and  Profit  Sharing  Plans  (the 
Plans)  Located  in  Butte,  Montana 

[Prohibited  Transaction  Exemption  85-200; 
Exemption  Application  Nos.  D-5603  and  D-     ^ 
5604) 

Exemption  '     ■        "  '■ 

The  restrictions  of  section  406(a)  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  lease  of 
certain  real  property  by  the  Plans  to  the 
Butte  Orthopedic  and  Fracture  Clinic, 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1«85  /  Notices 


50361 


for  a  20  year  period  provided  all  of  the 
terms  of  the  proposed  lease  are  as 
favorable  to  the  Plans  as  those 
obtainable  in  a  similar  transaction  with 
unrelated  parties. 

Effective  Date:  This  exemption  is 
effective  November  21, 1984. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  &.  1985  at  50  FR  41048. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202]  523-8194.  (This  is  not  a 
toll-free  number.) 

Pension  and  Profit  Sharing  Plans  of 
Montana  Urology,  Inc.  (the  Plans) 
Located  in  Butte,  Montana 

IProhibited  Transaction  Exemption  85-201; 
Exemption  Application  Nos.  0-5605  and 
5606] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  {b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  lease  of 
certain  real  property  by  the  Plans  to 
Montana  Urology,  Inc.  for  a  20-year 
period  provided  all  of  the  terms  of  the 
lease  are  as  favorable  to  the  Plans  as 
those  obtainable  in  a  similar  transaction 
with  unrelated  parties. 

Effective  Date:  If  this  proposed 
exemption  is  granted,  it  will  be  effective 
on  November  21. 1984. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8, 1985  at  50  FR  41D49. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202)  52a-«194.  (This  is  not  a 
toll-free  number.) 

Pension  Plan  for  Employees  of  First 
National  Bank  of  Akron  (the  Plan) 
Located  in  Akron,  Ohio 

[Prohibited  Transaction  Exemption  85-202: 
Exemption  Application  No.  D-5623| 

Exemption 

The  restrictions  of  section  406(a),  406 
{b)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  a 
parcel  of  land  and  the  building  thereon 
(together,  the  Property)  by  the  Plan  to 
the  First  National  Bank  of  Akron,  for 


$550,000  in  cash,  provided  such  amount 
is  not  less  than  the  fair  market  value  of 
the  Property  on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8, 1985  at  50  FR  41051. 

For  Further  information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

The  Travelers  Separate  Account  "R" 
(the  Account) 

[Prohibited  Transaction  Exemption  85-203; 
Exemption  Application  No.  D-5722] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  effective  October 
9, 1984.  to  the  lease  of  space  in  a 
building  by  the  Account  to  the  Travelers 
Insurance  Company,  a  party  in  interest 
with  respect  to  the  Account,  provided 
that  the  terms  of  the  lease  are  not  less 
favorable  to  the  Account  than  those 
terms  obtainable  with  an  unrelated 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8. 1985  at  50  FR  41052. 

Effective  Date:  The  effective  date  of 
this  exemption  is  October  9, 1984. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Advance  Business  Corporation 
Employees  Profit  Sharbig  Plan  &  Trust 
(the  Plan)  Located  in  Westmont.  niinois 

[Prohibited  Transaction  Exemption  85-204; 
Exemption  Application  No.  D--5727J 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  for  a  period  of  5 
years,  to  the  proposed  loans  by  the  Plan 
of  up  to  25%  of  its  assets  to  Advance 
Business  Corporation  (the  Employer), 
and  to  the  guarantee  of  repayment  on 
the  loans  by  the  shareholders  of  the 
Employer,  provided  that  the  terms  of  the 


transactions  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party  at  the  time  of 
consummation  of  each  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
-  exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8. 1985  at  50  FR  41053. 

Temporary  Nature  of  Exemption 

This  exemption  is  temporary  and  will 
expire  5  years  after  the  date  of  grant 
with  respect  to  the  malung  of  any  loan, 
subsequent  to  the  expiration  of  this 
exemption,  the  Plan  may  hold  loans 
originated  during  this  5  year  period  until 
the  loans  are  repaid.  Should  the 
applicant  wish  to  continue  entering  into 
loan  transactions  beyond  the  5  year 
period,  the  applicant  may  submit 
another  application  for  exemption. 
For  Further  Information  Contact:  Alan 
■  H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Robert  ].  Bray,  D.D.S.,  M.S.,  Pj\..  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Rochester,  New  York 

[Prohibited  Transaction  Exemption  85-205; 
Exemption  Application  No.  D-5984] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sancti(His  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  a 
partnership  interest  in  Red  River 
Associates  by  the  Plan  to  Dr.  Robert 
Bray,  a  party  in  interest  with  respect  to 
the  Plan  provided  that  the  terms  of  the 
sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  a  similar 
transaction  with  an  unrelated  party  on 
the  date  of  its  consununation. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
26. 1985  at  SO  FR  30541. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

West  Tennessee  Motor  Express,  Inc. 
Profit  Sharing  Plan;  MftS  Company  Inc. 
Profit  Sharing  Plan  (coUectively,  the 
Plans)  Located  in  Nashville,  Texmessee 

[Prohibited  Transaction  Exemption  85-206; 
Exemption  Application  Nos.  D-6067  and  D- 
6068] 
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Exemption 

The  restrictions 
406  (b)(1)  and  (b)(; 
sanctions  resulting 
of  section  4975  of 
section  4975(c)(1) 
Code,  shall  not 
sale  of  certain 
Plans  to  three 
provided  that  the 
notes  is  not  less 
value  on  the  date 
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For  a  more  com;  lete  statement  of  the 
facts  and  represen  ations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  toKhe  notice  of 
proposed  exemption  published  on 
October  8. 1985  at  $0  FR  41057. 


For  Further  Infoi 
E.F.  Williams  of 
telephone  (202)  5: 
toll-free  number.) 


ation  Contact:  Mr. 
Department, 

(This  is  not  a 


Smallwood,  Reynolds,  Stewart,  Stewart 
ft  Associates,  Inc.  Profit  Sharing  Plan 
and  Trust  (the  Plan^  Located  in  Atlanta, 
Georgia 


(Prohibited  TransactI  on 
Exemption  Appiicatii  m 

Exemption 


Exemption  85-207; 
No.  D-6136I 


The  restrictions  <  f  section  406(a).  406 
(b)(1)  and  (b)(2)  of  (he  Act  and  the 
sanctions  resulting  jfrom  the  application 
of  section  4975  of  tAe  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  appty  to  the  proposed 
sale  by  the  Plan  of  i8,562  shares  of  the 
common  stock  of  JH  Restaurants,  Inc. 
(the  Shares)  to  Sma  llwood,  Reynolds, 
Stewart,  Stewart  &  Associates.  Inc..  the 
sponsor  of  the  Plan  and  a  party  in 
interest  with  respe<  t  to  the  Plan,  for 
cash  in  the  amount |of  $35,000,  provided 
that  such  amount  ia  not  less  than  the  fair 
market  value  of  the  Shares  on  the  date 
of  sale. 

For  a  more  comp  ete  statement  of  the 
facts  and  represent  jtions  supporting  the 
Department's  decis  on  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8, 1985,  at  SO  PR  41059. 

Comments  and  Hearing  Requests:  The 
applicant  advised  tjie  Department  that 
the  notice  of  propo^d  exemption 
erroneously  stated  hat  the  Employer  is 
a  law  firm,  while  th  z  Employer  is  in  fact 
an  architectural  fin  i. 

For  Further  Infon  nation  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523|8194.  (This  is  not  a 
toll-free  number.) 


Dixon-Merkle,  F.C  Employees 
Retirement  Plan  (the  Plan)  Located  in 
Dearborn.  Michigan 

(Prohibited  Transaction  Exemption  8&-208: 
Exemption  Application  No.  D-6242) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  an  improved  parcel  of  real 
property  (the  Real  Property)  for  the  cash 
consideration  of  $130,000.  to  Drs.  Karl 
Merkle  and  David  W.  Peters  (Drs. 
Merkle  and  Peters),  provided  the  sales 
price  for  the  Real  Property  is  not  less 
than  its  fair  market  value  at  the  time  the 
transaction  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8. 1985  at  50  FR  41060. 

Written  Comments:  The  Department 
received  one  written  comment  to  the 
proposed  exemption  and  no  requests  for 
a  public  hearing.  The  written  comment 
which  was  submitted  by  counsel  for  Drs. 
Markle  and  Peters,  noted  one  slight 
error  in  the  notice  of  proposed 
exemption,  namely  in  paragraph  number 
one  at  page  41060.  The  second  sentence 
of  that  paragraph  states  that  the  trustees 
of  the  Plan,  who  are  also  Plan 
participants,  are  Dr.  Merkle  and  Dr.  Paul 
Nagy.  Counsel  wishes  to  clarify  that 
Paul  Nagy  is  not  a  doctor  or  a  Plan 
participant.  He  is  a  Plan  trustee  as  well 
as  a  certified  public  accountant  who 
handles  the  books  and  records  of  Dixon- 
Merkle.  P.C. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  exemption. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 


require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/  . 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C..  this  5th  day  of 
December,  1985. 
Elliot  I.  Daniel. 

Assistant  Administrator  for  Regulations  and 
Interpretations.  Office  of  Pension  and 
Welfare  Benefit  Programs.  U.S.  Department  of 
Labor. 

[FR  Doc.  85-29277  Filed  12-9-85;  8:45  amj 
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[Application  No.  D-5297  et  al.] 

Proposed  Exemptions;  R.A.  Gray  & 
Co.,  et  al. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  spending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
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writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Office  of 
Pension  and  Welfare  Benefit  Programs, 
Office  of  Regulations  and 
interpretations.  Room  N-5669,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor.  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
4G8(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28, 1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  PR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

R.A.  Gray  &  Company  Retirement  Plan 
(the  Plan)  Located  in  Portland,  Oregon 

[Application  No.  D-5297J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 


accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  continued  leasing  beyond  June  30, 
1984  of  certain  parcels  of  real  property 
by  the  Plan  to  R.A.  Gray  &  Company 
(the  Employer),  provided  all  of  the  terms 
of  the  proposed  leases  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Effective  Date:  If  the  proposed 
exemption  is  granted  it  will  be  effective 
July  1, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan.  There  are 
approximately  52  participants.  The  Plan 
had  total  assets  of  $1,617,913  as  of 
February  28, 1984.  The  trustees  of  the 
Plan  are  Messers.  R.A.  Gray,  John  R. 
Bentley  and  Hawkin  Au  (the  'Trustees). 
The  Trustees  are  the  shareholders  and 
officers  of  the  Employer.  The  Employer 
is  a  general  contractor  in  the 
construction  industry. 

2.  In  1971  the  Employer  purchased 
approximately  7^  acres  of  unimproved 
real  property  located  in  Tigard.  Oregon 
(the  Property).  Three  parcels  of  the 
Property  were  sold  by  the  Employer  to 
the  Plan.  The  sales  prices  represented 
the  Employer's  cost  for  the  Property. 
These  sales  are  described  as  follows: 

(a)  In  May  of  1972,  the  Plan  purchased 
1.43  acres  (Parcel  I)  for  $16,600.  There 
was  an  immediate  lease-back  of  Parcel  I 
to  the  Plan  Sponsor  under  a  25-year 
lease  for  an  annual  rental  of  $1,660. 

(b)  In  August  of  1973.  the  Plan 
purchased  2.31  acres  (Parcel  II)  for 
$11,400.  There  was  an  immediate  lease- 
back to  the  Plan  Sponsor  under  a  25- 
year  lease  for  an  aimual  rental  of  $1,140. 

(c)  In  July  of  1974.  the  Plan  purchased 
1.6  acres  (Parcel  III)  for  $24,000.  There 
was  an  immediate  lease-back  to  the 
Plan  Sponsor  under  a  25-year  lease  for 
an  annual  rental  of  $2,400. 

(d)  A  fourth  parcel  of  the  Property 
was  sold  to  the  Trustees  in  their 
individual  capacities. 

3.  The  leases  of  Parcels  1, 11.  and  III 
(collectively,  the  Parcels)  from  the 
Employer  (collectively,  the  Original 
Leases)  were  all  triple  net  leases  for  25- 
year  terms  in  which  all  the  expenses 
incurred  with  respect  to  the  Parcels 
were  the  responsibility  of  the  Employer. 


as  leassee.'  The  Employer  immediately 
constructed  improvements  on  the 
Parcels.  (The  Employer  retained  .9  acres 
which  currently  cannot  be  developed 
because  it  is  pari  of  a  flood  plain).  The 
Employer  leases  the  improvements 
located  on  the  Parcels  to  unrelated 
parties. 

4.  Effective  July  1. 1984  the  Original 
Leases  were  extended  (the  New  Leases). 
The  New  Leases  were  effectuated  by 
addendums  to  the  Original  Leases.  The 
New  Leases  permit  the  25-year  terms  of 
the  Original  Leases  to  expire  as  now 
scheduled.  The  New  Lease  for  Parcel  I 
will  expire  on  May  12. 1997;  the  New 
Lease  for  Parcel  II  will  expire  on  August 
31. 1998;  and  the  New  Lease  for  Parcel 
III  will  expire  on  July  31. 1999.  Each  of 
the  New  Leases  provides  for  a  ten-year 
option  to  renew.  The  option  will  be 
exercised  only  upon  the  approval  of  the 
Plan's  independent  fiduciary. 

5.  The  annual  rental  for  the  New 
Leases  is  a  total  of  $44,199.^  This  rental 
amount  reflects  the  fair  market  rental 
value  of  the  Property  as  determined  by 
an  appraisal  performed  by  Curtis. 
Mackenzie  &  Slocum.  Inc..  an 
independent  real  estate  appraisal  firm 
(the  Appraiser)  located  in  Portland. 
Oregon.  The  Appraiser  determined  that 
the  fair  market  value  of  the  Parcels  is 
$441,959  based  upon  an  appraisal  of 
March  24, 1983,  and  an  updated 
appraisal  of  December  17, 1984.  The 
value  of  the  Property  represents  27 
percent  of  the  total  assets  of  the  Plan.' 


'  The  applicant  represents  that  the  Original 
Leases  are  covered  by  section  414  of  the  Act.  The 
applicant  further  represents  that  although  the 
written  lease  of  Parcel  III  was  not  signed  until  fuly 
9. 1974,  this  lease  was  made  subiect  to  a  binding 
contract  in  effect  on  July  1, 1974  and  is.  therefore, 
covered  by  section  414  of  the  Act.  The  Department 
expresses  no  opinion  as  to  the  applicability  of 
section  414  in  this  instance.  However,  the  applicant 
represents  that  it  will  pay  any  excise  tax  which  may 
t>e  due  as  a  result  of  the  Original  Leases  within  60 
days  after  a  final  determination  of  such  liability  by 
the  appropriate  governmental  entity. 

'  The  annual  rental  for  the  New  Leases  reflects  an 
increase  in  the  annual  rental  for  the  Original 
l.eases.  The  increased  rental  rate  became  effective 
luly  1, 1984.  The  applicant  represents  that  the  entire 
amount  of  the  rent  increase  was  paid  to  the  Plan  in 
cash  in  February  of  1985  which  is  the  close  of  the 
Employer's  and  the  Plan's  flscal  year.  No  interest 
was  paid  at  that  time.  Although  there  is  an 
agreement  that  interest  is  l>eing  charged  on  the 
unpaid  amount,  no  payments  have  been  made 
subsequent  to  February  of  1985.  The  Plan's 
independent  fiduciary  will  determine  the  interest 
rate  in  light  of  current  market  conditions  and  its 
determination  of  the  fair  market  value  for  interest 
rates  and  collect  all  monies  and  interest  due  the 
Plan  when  the  proposed  exemption  is  granted. 

=*  The  applicant  represents  that  the  Property  will 
represent  not  more  than  25%  of  the  total  assets  of 
the  Plan  in  the  1985-66  Plan  year. 
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The  Apprmer  als<  determiiied  tba4  a  10 
percent  rehin  on  l^sd  vainttt  in  <he 
Bortland.  Oregoe  #««  repreaents  ■  fair 
mariiet  vahie  rate.  fTkis  aBOual  rental 
rale  will  be  adjusted  every  five  yeaca  to 
equal  10  petceoX  o|  the  then  afipcaiaed 
value  af  the  Propeitty.  The  amual  reataJ 
rate  for  the  New  Leases  will  not  fall 
below  the  initial  aanual  rate  of  $44,199. 
&  The  temfl  of  tpe  New  Leases 

jrovements  which 
led  on  the  Parcels  hy 
liall  become  the 


provide  that  the  ii 
have  been  constni^ 
the  Flan  Sponsor '. 


property  of  the  Plafi  at  the  end  of  the 


sases.  The  New 
itain  provisions 
the  Plan  to 
er's  leasehold 
I  Leases  at  any  time 


terms  of  the  New  1 
Leases  also  wiTl  cc 
granting  an  option  I 
puruhase  nie  Emplc 
interest  hi  the ! 

during  the  last  five|years  of  the  New 
Leases.  The  pwch^se  price  for  tfie 
leasehold  interest  will  equal  tbebatanoe 
of  Ae  remsiMng  inpebtedness  -oived  by 
the  Employer  on  tlif  permanent 
financii^  it  iuciunAl  at  the  time  tbe 
iraproveaMBta  were  oompfeted. 

7.  Hk  Pacific  Western  Baak  Iras  keen 
appoinled  te  serve  as  the  indepeadeat 
Fiduciary  for  the  N^w  Leases  {the 
Independent  Fidudary).  The 
Independent  Fiduc^ry  niade  (he 
followii^  representations  by  letter  af 
May  23. 1984: 

(1)  U  is  unrelateci  to  the  Plan  and  the 
Employer. 

(2)  It  has  exaaun  ni  the  Plan's 
investmeni  portfoU  3  and  has  determined 
that  the  New  Lease  s  fit  withiB  the  Plan's 
investaaent  echeme . 

(3)  It  has  contacted  the  Appraiser,  met 
with  the  Trustees,  compared  the  New 
Leases  with  other  I  nown  transactions  of 
leased  space  in  the  Portland  area  and 
analyzed  current  inarkel  trends  aod 
conditions,  and  as  a  result  is  of  the 
opinion  that  the  N^  Leases  are  in  the 
best  interest  of  the  Plan. 

(4)  It  has  reviews  d  all  of  the  terms  of 
the  New  Leases  «nl  has  fibtermined  that 
aH  stich  lenns  repr  "sent  fair  market 
value  terans. 

(5)  It  has  detetntied  that  the  New 
Leases  pttrvide  adequate  svfegsanis  for 
the  protection  of  the  Plan  and  its 
participants  and  beneficiaries. 

(6)  It  will  monitor  all  of  the  provisions 
of  the  New  Leases. 

{7)  It  will  obtain  an  independent 
appraisal  of  the  Parcels  and  make  the 
rental  adjustBieiit  ^very  five  years  to 
reflect  ftie  fair  market  value  rental  rate. 

(Bj  H  w31  have  wile  authority  to 
decide  whether  tbA  Plan  shoaM  CKeicise 
its  option  to  purchase  the  EmployeT*s 
leasehold  interest  and  wiTI  exercise  the 
option  only  iJ  it  is  i^  the  interests  oT  and 
protective  of  the  Hka. 


(9)  h  will  have  sole  aoHsority  to 
exercise  the  option  to  renew  ^  New 
leases  on  behalf  at  (he  Plan. 

0.  in  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  ti>e  Act  becaase: 

(a)  The  initial  rental  payment  for  the 
New  Leases  equals  the  fairaaafket 
reidal  value  of  the  Parcels  as 
determined  by  an  independent 
appraisal: 

lb)  The  rental  rate  will  be  adjusted 
every  five  years  to  reflect  the  fair 
market  rental  value  of  the  Parcels; 

(c)  The  plan's  Independent  Fiduciary 
will  monitor  a!l  of  the  terms  of  the  New 
Leases;  and 

(d)  the  Independent  Fiduciary  has 
detonmned  tint  aR  of  the  terms  of  the 
New  Leases  are  in  the  interest  of  and 
protective  of  the  Plan  and  its 
participants  and  beneficiaries. 

For  ForyMT  infocnalian  CMotact:  Ms. 
Linda  Hamilton  of  ifae  Defwi  tmeaS. 
tel^one  (202)  523-0861.  ilhas  is  90(  a 
toll-free  nwnber.) 

Peterson,  llielan  ft  Price,  a  Professionail 
Corporation  Piufil  Sharing  Han  and 
Trast  (tin  Flai^  Luurted  in  San  Oiesio, 
Canfomia 

(Application  Na  O-60BiiJ 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  ■under  the 
authority  of  section  400(a)  of  the  Act 
and  section  f975{c)(25  of  the  Code  and  in 
accordance  with  ttie  procednres  set 
forth  in  ERISA  Procedare  7&-4  (40  m 
18471,  April  28, 1985).  If  the  exemption  is 
granted  the  restrictions  of  the  section 
4Q6(a|  and  406(bKl)  and  (b)(2j  of  the  Act 
and  the  sanctions  resulting  &om  the 
apphcation  of  sectitm  4975  of  the  Code, 
by  reason  of  section  4975(c)(lXA] 
through  (EJ  of  the  Code  shaU  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
certain  shiares  of  commoa  stock  in 
Citizens  Western  Bank  {the  Bank),  an 
unrelated  party,  to  Paul  A.  Peterson,  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  Plan  receives  at  least 
fair  market  value  at  the  time  of  sale. 

SummoTy  of  Facts  aod  SepreseMcttions 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  with  nine 
participants  and  asseH  in  excess  of 
$488,300  as  of  fanaaiy  SI,  lOOS.  Paid  A. 
Peterson  (the  applicant)  is  Ae  principal 
stockholder  of  Peterson.  Hwlaii  &  Price, 
A  Professional  Corporation  (the 
Employej  and  is  also  tite  tmstoe  of  the 
Plan.  The  princ^l  business  of  liK 
Employer  is  providing  iegal  services.  Mr. 
Peterson  no  longer  actively  par^^stes 
in  the  Plan,  but  he  reruns  therem  an 


individually <difect  accoaot  (the 
Account)  with  current  assets  of 
approximately  tlS&SOlIk 

2.  Aaoong  the  assets  of  the  Accoual 
are  3,400  shares  |the  Shares)  common 
stock  in  Citizeas  Western  Bank  (the 
Bank).  Mr.  Peterson  purchased  the 
Shares  on  behaif  of  the  Account  for 
$52,700  |$15.S0  per  sharej  on  )uly  11. 
1980.  The  an>l>caBt  represents  that  the 
Shares  have  paid  no  dividends  and  have 
decUned  in  wahie  akyoe  their  acquisitioB. 

3.  The  applicant  requests  an 
exen\ption  for  the  cash  sale  of  the 
Shares  by  the  Account  to  the  apphcantt 
for  its  ori^al  purchase  price  c^  $52,700. 
The  applicant  r^jtresents  that  neither  he 
nor  tin  Employer  have  any  relation^p 
with  the  Bank  other  than  a  personal 
checking  account  held  by  himself  and 
his  wife. 

4.  The  applicant  snbmrtted  a  letter 
from  Oatrid  P.  ^A^ie,  Account  Exeattive 
at  the  investment  firm  Bateman  Eichler. 
HiU  Richards,  stating  that,  as  of  April  10. 
1965.  the  Bank's  carnnKm  stock  was 
qeoted  at  ,98  per  share,  at  which  price 
the  Accomt's  Shares  would  have  an 
aggregate  firir  market  value  of  $20,400. 
The  appbcast  also  submitted  a  letter 
dated  Aagast  2, 1985  from  David  S 
Sackett  Vice  President  of  Sah-o  &  Co., 
Incorporated,  whrcb  is  registered  with 
the  Securities  Exchange  Commission  as 
the  trader  or  "market  maker"  of  the 
Bank's  conmon  atock,  stating  that  it  has 
not  tr.«ied  above  $10  pra*  share  in  the 
last  eighteen  moaths,  and  that  it 
currently  trades  between  $6  and  $6.50 
pershajs. 

5.  The  applicaot  represents  thai  the 
proposed  sale  is  in  the  best  interests  of 
the  i^an  and  its  affected  account 
because  the  Account  is  iK>t  likely  to 
obtain  a  significant  return  on  the  Shares 
or  to  receive  a  better  price  for  the 
Shares  on  the  open  market.  Furthermore, 
the  sale  will  improve  the  liquidity  of  the 
Account 

6.  In  summary,  the  apphcaot 
represented  that  the  proposed 
transaction  meets  the  statutory  criteria 
of  section  408(a)  oi  the  Act  because  (a) 
the  Account  will  be  relieved  of  an 
unprofitable  investment;  and  (b)  the  sale 
price  of  the  Shares  will  be  at  or  above 
fair  market  value  at  the  time  of  sale. 

Notice  to  Interested  Person:  Since  Mr. 
Peterson  is  the  only  participant  affected 
by  tiie  transaction,  there  is  no  need  to 
distrftjute  notice  to  interested  persons. 
Comments  and  hearing  requests  arediK 
30  days  after  the  publication  of  this 
notice  in  the  Federal  Register. 

For  Farther  Information  Contact:  Ms. 
Linda  Shone  of  the  Oepartmeat 
telephone  (202)  SZS-790L  (This  is  not  a 
toll-free  smnberl 
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Construction  Industry  Laborers  Vacation 
Fund  (the  Vacation  Fund)  and  the 
Construction  Industry  Laborers  Welfare 
Fund  (die  Welfare  Fund;  Collectively  the 
i  Funds)  Located  in  Jefferson  City, 
Missouri 

(Application  No.  1^186] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
^  18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  shall  not  apply  to  the  transfer 
of  uncommitted  reserves  by  the 
Vacation  Fund  to  the  Welfare  Fund.  The 
Welfare  Fund  is  a  party  in  interest  with 
respect  to  the  Vacation  Fund  as  a  result 
of  providing  administrative  services  and 
office  space  to  the  Vacation  Fund. 

Summary  of  Facts  and  Representations 

1.  The  Vacation  Fund  is  an  employee* 
welfare  benefit  plan  as  defmed  by 
section  3(1)  of  the  Act  and  was 
established  in  accordance  with  section 
302(c)(5)  of  the  Labor  Management 
Relations  Act  of  1947,  as  amended.  The 
Welfare  Fund  is  also  an  employee 
welfare  benefit  plan  as  defined  by 
section  3(1)  of  the  Act  and  was  also 
established  in  accordance  with  section 
302(c)  (5)  of  the  Labor  Managment 
Relations  Act  of  1947,  as  amended.  For 
the  year  ending  December  31, 1982, 
employer  contributions  were  made  on 
behalf  of  approximately  3,048  Vacation 
Fund  participants  and  approximately 
4,320  Welfare  Fund  participants.  The 
Vacation  fund  and  Welfare  Fund  have 
assets  of  $412,231  and  $5,835,550, 
respectively  as  of  December  31, 1982. 
There  are  12  trustees  serving  on  the 
Welfare  Fund  and  2  trustees  serving  on 
the  Vacation  Fund,  however,  there  are 
no  common  trustees. 

2.  The  Vacation  Fund  is  an 
irrevocable  trust  designed  and 
administered  for  the  purpose  of 
providing  vacation  and  related  benefits 
for  participants  and  beneficiaries.  The 
Vacation  Fund  was  established  on  June 
18, 1970  and  the  Welfare  Fund  on  April 
1, 1952.  Participants  under  the  Funds  are 
employees  covered  by  collective 
bargaining  agreements  negotiated 
between  various  employers  and 
employer  associations  and  the  various 
local  unions  of  the  Western  Missouri 
and  Kansas  Laborers  District  Council  of 
the  Laborers  International  Union  of 
North  American,  AFL-CIO  (the  Union). 
The  Vacation  Fund  and  the  Welfare 
Fund  are  currently  receiving 


contributions  under  current  collective 
bargaining  agreements. 

3.  Under  the  Amended  Agreement  and 
Declaration  of  Trust  of  the  Vacation 
Fund  (the  Trust  Document).  Article  IX. 
Section  1.  all  funds  accumulated  by  each 
participant  under  the  Vacation  Fund  for 
work  performed  within  the  geographic 
jurisdiction  of  the  Vacation  Fund  during 
the  calendar  period  are  automatically 
paid  out  on  an  annual  basis.  Article  IX 
provides  as  follows: 

The  trustees  shall  have  full  authority,  in 
their  discretion,  to  determine  all  questions  of 
nature,  amount,  manner  and  time  of  benefits 
to  be  provided .  .  .  Payments  and  distribution 
of  funds  from  a  participant's  account  shall  be 
made  by  check  from  the  commercial  bank 
once  each  year  between  December  10  and 
March  10  of  the  following  year.  The  vacation 
account  of  each  participant  shall  accumulate 
annually  during  the  period  from  November  1, 
to  the  following  October  31. 

4.  The  applicant  represents  that 
because  of  the  instability  and  vulnerable 
nature  of  the  construction  industry  many 
construction  workers  move  from  place 
to  place  and  from  employer  to  employer. 
As  a  result,  the  Vacation  Fund  has  been 
plagued  since  its  establishment  with  the 
return  of  many  of  its  vacation  benefit 
checks,  unclaimed  and  uncashed. 
Foreseeing  this  possibility,  the  trustees 
of  the  Vacation  Fund  provided  for  this 
contingency  in  the  Trust  Document. 
Article  IX.  section  7.  Under  section  7. 
the  trustees  may  adopt  rules  and 
regulations  concerning  situations  where 
the  Vacation  Fund  is  unable  to  locate  a 
participant  or  beneficiary  in  order  to 
make  a  distribution  of  funds.  Under  such 
circumstances,  the  trustees  may  cause 
the  funds  due  a  participant  which  are 
unclaimed  for  a  period  of  two  years  to 
revert  to  the  general  accoimt  of  the 
Vacation  Fund  or  to  be  paid  to  the 
Welfare  Fund  to  provide  benefits  to 
participants  of  the  Welfare  Fund. 

5.  The  applicant  states  that  if  for  any 
reason  the  vacation  benefits  of  a 
participant  are  not  received,  the 
participant  may  obtain  such  benefits  by 
writing  to  the  board  of  trustees  of  the 
Vacation  Fund.  Each  plan  participant  of 
the  Vacation  Fund  who  has  not  claimed 
vacation  benefits  which  become 
forfeited  under  the  rules  of  the  Vacation 
Fund  and  which  are  subsequently 
transferred  to  the  Welfare  Fund,  may 
still  recover  the  monies  due  from  the 
Welfare  Fund.  Therefore,  as  structured, 
there  will  be  no  ultimate  forfeiture  of 
accrued  vacation  benefits  as  a  result  of 
the  transfer  if  at  a  later  date  a 
participant  makes  a  claim  for  vacation 
benefits.  The  amount  of  unclaimed 
vacation  benefits  for  the  years  1979, 
1980. 1981  and  1982  as  December  31. 
1982  was  $88,335.11  representing 


unclaimed  checks  for  1,430  participants. 
The  trustees  of  the  Vacation  Fund  have 
declared  these  unclaimed  benefits 
forfeited  and  propose  to  transfer  this 
amount  to  the  Welfare  Fund. 

6.  The  applicant  states  that  there  is  a 
substantial  overlap  of  participants 
between  the  Vacation  Fund  and  the 
Welfare  Fund.  As  such,  the  trustees  of 
both  funds  are  of  the  opinion  that  the 
unclaimed  and  forfeited  benefits  of  the 
Vacation  Fund  could  best  be  used  to 
most  effectively  benefit  the  participants 
under  the  Vacation  Fund  and  Welfare 
Fund  by  providing  benefits  to  the 
participants  and  beneficiaries  of  the 
Welfare  Fund.  The  Welfare  Fund 
provides  hospitalization,  medical, 
accidental  death  and  dismemberment, 
maternity  and  other  related  health  care 
benefits  to  participants  and  their 
beneficiaries. 

7.  The  applicant  represents  that  the 
Vacation  Fund  makes  a  diligent  search 
to  locate  participants  whose  checks  are 
returned.  In  attempting  to  locate  a 
participant  for  payment  of  vacation 
benefits.. the  Vacation  Fund  uses  the  last 
known  address  of  the  participant  as 
provided  by  the  participant  to  the 
Vacation  Fund,  the  Union  or  an 
employer.  For  participants  for  whom  the 
Vacation  Fund  does  not  have  an 
address,  certain  procedures  are 
followed  in  an  attempt  to  locate  a 
current  mailing  address.  First, 
periodically,  a  computer  printout  listing 
the  name  and  social  security  number  of 
participants  for  whom  the  Vacation 
Fimd's  administrative  office  does  not 
have  an  address  is  prepared.  This 
printout  is  sent  to  the  Union  in  the  area 
from  which  the  hours  have  been 
reported  to  the  Vacation  Fund 
administrator.  The  Union  is  requested  to 
search  its  records  for  an  address  and  to 
provide  it  to  the  Vacation  Fund  office. 
Second,  if  the  Union  is  unable  to  provide 
an  address,  a  request  is  sent  to  the 
employer  who  made  contributions  for 
the  participants  to  the  Vacation  Fund.  In 
addition  to  the  periodic  inquiries 
described  above,  each  year, 
approximately  two  months  before  the 
scheduled  annual  vacation  money 
payout  a  request  is  sent  to  the 
participating  Unions  and  employers  for 
addresses  on  all  participants  for  which 
there  is  none  in  the  Vacation  Fund's 
records.  This  request  is  a  composite 
listing  of  all  participants  for  which  the 
Vacation  Fund  records  show  no  address 
available. 

8.  The  applicant  represents  that  the 
trustees  of  the  Welfare  Fund,  under  the 
terms  of  the  transfer  agreement 
executed  on  April  3, 1985  between  the 
Funds  (the  Transfer  Agreement),  shall 
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Doaorao  is  MK  staddaolder  af  TImbiss 
L  Donovan,  M.D..  fnc  ^he  Plan 
Sponso^  The  Mm  had  aippraxinwtely 

$59,000  ia  assets  as  <jr  My  *•  1«>^  of 
which  SMjOOa  or  S7S  is  invested  in  a  S% 
hoated  partaenhip  lataRrt  ia  lacath. 

2.  hi  Febnwry,  nas.  the  Han 
purchased  a  one  peroeat  (t%)  iaierest  in 
lacaih  for  <10;Oao  from  Melvia  L. 
Hubbard  q*.  Hahban^  General 
Partner  of  ]BGaH>,  and  in  May,  tHiS.  die 
Plan  purchased  a  ftulber  twa  pemeiil 
(2%)  interest  for  $24,aaa  Jacarh.  a 
lioitted  partnership  cawlactiqg  research 
aad  de^fepasenl  oo  as  onproven  new 
process  to  maiie  toipften  carbide  oat  of 
taagsten.  cwrcn^  ties  twelve  fimited 
partners.  AppiuAhaately  19  partnership 
percentages  have  been  sold,  indudiag 
2*%  sold  to  Dr.  OonovAa  in  his  own 
name. 

3.  The  applicant  repnesents  IhaS  the 
Plan's  investment  in  Incarb  was  hi^y 
speculative  and,  dier^ore.  Hl-advised. 
as  such  research  and  developnunt 
ventures  rely  on  the  ability  of  investors 
to  make  use  of  tax  wiite-ofEsoot 
available  to  the  Plan  in  order  to  show  a 
reasonable  profit. 

4.  Mr.  Hubbard  stated  on  Aqgust  14, 
1985,  thai  The  fair  mailcet  value  of  a  one 
percent  limtted  paitnenthlp  interest  in 
Incarb  was  $1Z800,  based  on  the  latest 
sale  of  a  perrentage.  He  further  stated 
that  Incarb  has  shown  losses  thus  far  for 
1985. 

5.  The  applicant  represents  that  ri^ts 
to  bicarb's  patent  ia  Canada  were 
traded  to  bicarb  cf  Canada  flfC)  in 
exchange  for  11  niBton  shares  of  I/C 
Steck.  Ilowevei,  IfC  stock  has  jio 
estaMished  Tahie  as  it  has  not  3ret  been 
traded.  RnaRy.  Norman  Goodman,  CPA. 
who  is  associated  wilh  Main  Hurdman. 
CPAs  for  Incarb,  located  in  Irvine. 
California,  stated  that  while  the  last 
percentage  of  Incaib  sold  was  on  May 
31. 1985  for  flZ.tme.  because  partner^ip 
interests  sach  as  fncaiVs  are  not  readily 
marketaMe.  any  atrtenieiit  as  to  their 
fair  market  vafae  is  bigfaly  subjettive. 

S.  The  applicant  eedn  an 
admimstrative  eKemplion  for  4e  Han  to 
sen  its  3%  infterest  ia  Incarb  to  Dr. 
Donovan  for  the  greater  of  $38,000  in 
cash  or  the  fair  madcet  vsftoe  cf  the  3% 
interest  as  of  the  date  of  sale.  T^e  Han 
will  not  be  mgnired  to  pay  any 
commiseionB  or  fees  in  connection  with 
the  sale. 

7,  1b  summary,  the  applicant 
represents  that  'die  prs^ocd  transaction 
will  satisfy  the  teran  and  conditions  «f 
section  4975(cK2)  of  the  Code  became: 
(a)  The  Plan's  interest  in  incarb  wiH  be 
sold  for  no  less  than  its  fair  mei^et 
value  at  die  time  of  the  sale;  ^)  the  sale 
represents  a  one-time  tramat^ion  for 
cash  whioh  can  be  eaiiy  verified:  (c)  the 


sate  will  nrt  lewre  fce  payment  of  any 
commissions  or  fees  by  tfie  Han:  (d)  ^tt 
Plan  will  not  eafHer  a«y  loss  with  respect 
to  its  porchase  of  the  partner^ip 
interest  ia  hicaib;  and  (^  the  trostee  of 
the  Plan  has  determined  that  the 
proposed  transaction  would  be  is  the 
best  interest  and  protective  of  the  Plan. 

Notice  to  Interested  Persons:  iWcause 
Dr.  Donovan  is  the  sole  stockholder  of 
the  Plan  Siponsor  and  the  only 
participant  ia  the  Plaa  it  has  been 
determined  that  diere  is  do  need  to 
distribute  &e  AOtice  of  proposed 
exemption  to  interested  persona. 
Comments  ^ind  requests  for  a  pubUcv 
hearing  are  due  36  days  after  the 
publication  of  this  notice  in  the  Fadecal 
Register. 

For  Further  ioionaaaticm  Contact- 
Joseph  L.  Roberts  HI  of  the  E)epaxtiBeBt. 
telephone  {202j  523-6194.  (This  is  not  a 
toTl-free  nunber.] 

Beacon  Milling  CoB\pany.  Jac. 
Employee  Stodk  Ownership  Plan  (the 
PJw)  Lacaled  ia  Caynga,  NY 

[Application  N».  D-B2T7] 

Proposed  Eioemiptioa 

The  Department  is  considering 
granting  an  exemption  nnder  the 
authority  of -section  40B(a)  of  the  Act 
and  section  4979(cK2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
foi*  in  atlSA  Procedure  75-1 140  FR 
1847t  April  IB,  imSS-  ff  Ae  exemption  is 
granted  4ie  restrictions  of  section  40e(al 
and  406  Ml?  and  M21  of  fhe  Act  and 
the  sanctions  resulting  fiuiu  the 
application  of  section  4S75  of  •die  Code, 
by  reason  of  section  W7S(c}tll  (A) 
through  (E)  tsf  the  Code  shall  not  apply 
to  the  extension  tyf  credit  to  the  Plan  by 
several  parties  in  interest,  induding  Wan 
fiduciaries,  in  conneution  with  the  1^78 
sale  of  stod(  (the  Stocic)  of  beacon 
Milling  Company,  hic.  {the  Employer)  to 
the  Plan. 

Summary  of  Fads  and  Represeatatrons. 

1.  The  Plan  is  a  Iceeraged  employee 
stock  ownenMp  plan  with 
approximately  277  par^cipants.  As  of 
October  27, 1984,  it  had  net  assets 
valued  at  $2.iB2S,-ra9.  The  trustees  {the 
Trustees)  of  tfie  flan  are  Wilbur  L. 
Townsend  and  Alem  B.  SmiAi,  both 
officers  of  the  Enfiployer. 

2.  The  Plan  was  estaWis^ed  by  the 
Employer  in  liTS.  In  1976  the  Plan 
entered  Into  an  agieenieut  Jthe 
AgreementJ  to  porchase  2,498  shares  of 
EmpteyerStodc  \xsrA  of  4,957  shares  ften 
outstanding^  from  the  Tl  shareholders  Of 
the  Employer  (the  SeHers).  The 
Agreement  provided  that  the  Han  would 
make  eighty  equal  qnarterly  instalment 
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payments  of  principal  and  interest  at 
7y2%  annually,  for  20  years.  Under  tfie 
Agreement,  the  Stock  was  placed  into  a 
suspense  account  and  subsequently 
released  and  allocated  to  participants' 
accounts  as  the  principal  payments 
were  made. 

3.  The  applicant  represents  that  the 
Agreement  met  the  requirements  of 
section  408(b)(3)  of  the  Act.  relating  to 
loans  to  employee  stock  ownership 
plans  by  parties  in  interest,  when  it  was 
entered  into  in  1976. '  Among  its 
provisions  is  one  dealing  with  actions  to 
be  taken  in  the  event  of  a  Plan  default, 
which  provides;  "if  for  any  reason, 
including,  inter  alia,  {the  Employer's] 
inability  to  contribute  sufficient  amounts 
to  the  plan  .  .  .  (and  if) .  .  .  any 
installment  of  principal  and  interest  is 
not  paid  in  full  within  the  plan  year  in 
which  the  installment  due  date  falls,  and 
if  such  default  in  payment  continues 
until  the  end  of  the  first  quarter  after  the 
end  of  such  plan  year,  the  Trustees  shall 
deliver  to  the  Seller[sj  forthwith  at  the 
end  of  such  first  quarter,  such  number  of 
the  Sellers  shares  as  shall  have  not 
theretofore  been  released  from  the 
(suspense  account) .  .  ." 

Regulations  under  section  408(b)(3) 
were  issued  in  1977  (29  CFR  2550.408b- 
3)  and  provide  that  in  the  event  of  a 
default  where  the  creditor  is  a  party  in 
interest,  the  agreement  must  provide  for 
a  transfer  of  plan  assets  only  upon  and 
to  the  extent  of  the  failure  of  the  plan  to 
meet  the  payment  schedule  (section 
2550.408b-3(f)).  The  Agreement, 
however,  was  not  amended  to  conform 
to  the  Regulations,  and  when  the  Plan 
defaulted  on  the  Agreement  on  January 
31, 1985.  the  Trustees  returned  all  of  the 
Stock  in  the  suspense  account  to  the 
Sellers.  The  applicant  represents  that  7 
of  the  Sellers  are  parties  in  interest  (the 
Parties),  and  that  therefore  the  return  of 
the  Stock  to  them  caused  the  extension 
of  credit  to  the  Plan  to  become  a 
prohibited  transaction. 

4.  The  applicant  represents  that  the 
Trustees  relied  in  good  faith  on  prior 
counsel  in  drawing  up  the  Plan 
documents  and  the  Agreement  and  in 
keeping  the  plan  documents  and 
Agreement  in  conformity  with  the  Act 
and  the  Code.  Prior  counsel  never 
indicated  any  need  to  amend  the 
Agreement  even  though  the  Plan 
documents  were  amended  several  times 
to  conform  to  amendments  to  the  Code. 
When  the  Plan's  current  counsel 
discovered  the  inconsistency  of  the 
Agreement  with  the  Regulation  on  or 
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about  May  24, 1985.  they  consulted  with 
the  Internal  Revenue  Service,  and 
advised  the  Trustees  to  immediately 
retrieve  all  of  the  shares  which  had  been 
transferred  to  the  Parties  and 
recalculate  the  number  of  shares  to  be 
transferred  based  on  the  payment 
schedule  of  the  Agreement  By  June  7, 
1985.  the  Parties  returned  to  the  Trustees 
all  of  the  Stock  which  had  been 
transferred.  The  applicant  represents 
that  the  return  of  the  Stock  by  the 
parties  to  the  Plan  was  a  correction 
within  the  meaning  of  Foundation 
Excise  Tax  Regulation  S  53.4941(e}-l(c), 
which  applies  to  section  4975  prohibited 
transactioni!  by  reason  of  Temporary 
Pension  Excise  Tax  Regulation  141.4975- 
13.  Under  9  53.4941  (e)-l  (c)(1)  of  the 
Foundation  Excise  Tax  Regulations,  any 
correction  pursuant  to  Code  section  4941 
is  not  an  act  of  self-dealing.* 

5.  The  applicant  represents  that  the 
Trustees  relied  in  good  faith  on  prior 
counsel's  failure  to  amend  the 

■Agreement  in  deciding  that  it  was 
permissible  to  transfer  the  Stock  to  die 
Parties  upon  the  default  and  that  upon 
discovering  the  prohibited  nature  of  the 
transaction,  immediately  moved  to 
correct  the  transaction  and  to  apply  for 
an  exemption.  The  applicant  further 
represents  that  since  the  value  of  the 
Stock  has  declined  over  30%  from  the 
date  the  Purchase  Agreement  was 
entered  into  the  Parties  did  not  gain 
from  the  default  but  would  have  been 
much  better  off  to  use  their  "corporate 
power"  to  avoid  default  and  remain 
under  the  Purchase  Agreement,  where 
the  price  they  were  receiving  for  their 
Stock  was  clearly  in  excess  of  the 
current  market  value.  The  applicant  also 
represents  that  since  no  dividends  were 
paid  for  the  period  of  the  in^>roper 
satisfaction  of  the  default  the  Plan 
suffered  no  loss  due  to  the  transaction 
and  its  correction. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  met  the 
criteria  of  section  408(a]  because:  (a) 
The  Plan  did  not  suffer  any  loss  and  the 
Parties  enjoyed  no  gain  as  a  result  of  the 
improper  satisfaction  of  the  Plan  default 
on  an  exempt  loan:  (b)  the  transaction 
was  entered  into  on  the  advice  of  the 
Plan's  prior  counsel  that  the  terms  of  the 
Agreement  complied  with  the  Act  and 
regulations;  and  (c)  when  the  Plan's 
current  counsel  discovered  the 
prohibited  transaction,  steps  were 
immediately  taken  to  correct  the 
transaction  as  quickly  as  possible. 


'  The  Department  expresses  no  opinion  as  to 
whether  the  conditions  of  section  40S(b)(3)  were  met 
by  the  Asreement  at  the  time  the  Agreement  was 
entered  into 


'The  Department  has  no  jurisdicilon  with  respect 
to  S  53.4941(eH(cJ  of  the  Code,  and  offers  no 
opinion  on  whether  the  return  of  the  Slock  was  a 
proper  correction. 


For  Further  Information  Contact:  Mr. 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Pension  Plan  for  the  Employees  of  J.}. 
Dorbel  Coqmration  (the  Plan)  Located  in 
Riviera  Beach,  Florida 

[Application  No.  I>-e24S) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4g75(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  of  an  undivided 
half  interest  (the  Interest),  in  certain  real 
property  (the  Property)  by  the  Plan  to 
the  William  R.  Hibel  Revocable  Trust 
(the  Trust),  the  trustee  and  grantor  of 
which  is  one  of  the  trustees  and 
administrators  of  the  Plan  and  a  major 
owner  of  the  J.J.  Dorbel  Corporation  (the 
Employer),  the  employer  of  the  Plan's 
participants,  provided  the  sales  price  is 
not  less  than  the  fair  market  value  of  the 
Interest  on  the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  covering  two  participants. 

^r.  and  Mrs.  William  R.  Hibel  who  own 
80%  of  the  Employer.  Their  children.  Dr. 
James  Hibel  and  Dr.  Janet  Hibel,  own 
the  remaining  20%  of  the  Employer.  The 
applicant  states  that  the  fair  market 
value  of  the  Plan's  total  assets  is 
estimated  to  be  $550,000  as  of  March  14, 
1985.  Mr.  William  R.  Hibel  (Mr.  Hibel) 
makes  the  investment  decisions  for  the 
Plan.  He  is  also  an  officer  and  director 
of  the  Employer  and  the  trustee  and 
grantor  of  the  Trust. 

2.  The  Property  is  legally  described  as 
Units  J  and  L,  as  set  forth  on  the 
Condominium  Map  of  Lot  8  of  the 
Second  Amended  Map  of  Tahoe  Village 
No.  2,  recorded  February  2, 1979,  as 
Document  No.  29639,  Official  Records  of 
Douglas  County,  State  of  Nevada, 
together  with  an  undivided  Vi  t  interest 
in  and  to  that  portion  of  the  designated 
ComnMHi  Area  as  set  forth  on  said 
Condominium  Map.  The  Plan  acquired 
the  Interest  for  $105,000  from  M.L 
Lawrence,  who  is  not  a  party  in  interest 
with  respect  to  the  Plan,  pursuant  to  an 
exchange  agreement  made  as  of  April 
26, 1985,  in  exchange  for  a  half  interest 
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in  a  vacation  residence  located  at  78A 
Skyland  Court,  2^phyr  Ck>ve.  Nevada 
(the  Zephyr  Cov^Property)  in  the  Lake 
Tahoe  area.  The  plan  also  received 
some  cash  in  that  exchange.  It  is 
represented  that  the  Plan  trustee 
considered  such  Exchange  to  be  the  best 
business  alternative  available  to  the 
Plan  at  the  time.  Considering  that  the 
Zephyr  Cove  Pro|)erty  had  been  on  the 
market  for  a  considerable  period  of  time. 
The  Plan  has  inciirred  no  additional 
capital  expenditures  with  respect  to  the 
Property,  has  realized  minimal  income 
(approximately  $|,350)  from  the  Interest, 
and  has  incurred  inormal  utility, 
insurance,  and  minor  maintenance 
expenses  (estimated  at  between  $400 
and  $500)  on  the  Property!  The 
remaining  one-hajlf  interest  in  the 
Property  is  ownei  1  by  I.M.  Allovio  & 
Associates  Pensii  in  Trust,  which  is  not  a 
party  in  interest  i  /ith  respect  to  the  Plan. 
The  applicant  states  that  the  Property  is 
not  located  proxi|nate  to  any  property 
owned  by  the  Embloyer  or  by  Mr.  and 
Mrs.  Hibel.  f 

3.  Mr.  Hibel  explains  that  the  Plan 
wishes  to  sell  the]  Interest  to  the  Trust 
for  a  number  of  reasons: 

(a)  As  trustee  df  the  Plan,  Mr.  Hibel 
notes  that  the  Plah  is  a  co-owner  of  the 
Property  and  thene  are  differing  opinions 
as  to  the  productijve  use  of  the  Property. 
For  example,  one  {co-owner  may  want  to 
improve  the  Property,  exchange  it  for 
another  parcel,  oi|  sell  it,  while  the  other 
desires  to  do  something  totally  different. 
Mr.  Hibel  believei  that  the  Plaa 
therefore,  would  be  in  a  better  position 
to  liquidate,  diveitsify,  and  invest  its 

I  assets  if  its  assets  were  separately 
owned. 

(b)  As  the  rate  i  >f  inflation  in  the 
United  States  has  decreased,  the 
appreciation  of  reial  estate  has 
correspondingly  decreased,  thereby 
proving  the  Interest  not  to  be  the 
investment  anticipated.  Its  sale  would 
enable  the  Plan  to  invest  the  sale 
proceeds  in  a  matner  which  would  yield 
a  much  greater  return  to  the  Plan.  The 
Plan  trustee  intends  to  sell  the  Interest 
if.  and  as  soon  asl  the  exemption  is 
granted. 

(c)  Because  the'Pian  owns  an 
undivided  one-half  interest  in  the 
Property,  a  readily  available  market 
does  not  exist  for  the  sale  of  the  Interest 
The  proposed  transaction,  therefore. 


would  enable  the 
otherwise  illiquid 


Plan  to  dispose  of  an 
asset.  In  turn,  the  Plan 
would  acquire  pri^ceeds  which  it  could 
invest  and  reinvest  in  liquid  and  more 
profitable  investn  lents. 

4.  If  the  propos(  d  exemption  is 
granted,  the  appli  :ant  represents  that 
the  Plan  will  sell  (he  Interest  at  \ha 
greater  of  (a)  its  fiir  market  value  as  of 


UMI 


the  date  of  the  sale  as  determined  by 
Barbara  ].  McArthur,  of  McArthur 
Realty,  Incline  Village.  Nevada,  a  real 
estate  appraiser  who  is  not  related  to 
Mr.  or  Mrs.  Hibel  or  the  Employer,  or  (b) 
$105,000  (see  2,  above).  Barbara  J. 
McArthur  has  been  a  real  estate  broker 
in  Nevada  since  1976. -has  been  chosen 
as  the  exclusive  Sotheby  Parke  Bamet 
affiliate  in  the  Lake  Tahoe  area,  has 
considerable  experience  valuing  real 
properties  in  that  area,  and  is 
considered  a  real  property  valuation 
expert  locally,  according  to  the  Plan 
trustee.  The  sales  price,  currently 
estimated  by  the  Plan  trustee  to  be 
$115,000,  will  be  paid  in  cash  iA  one 
lump  sum  on  the  date  of  the  sale,  and 
the  Plan  will  not  pay  any  commissions 
or  other  expenses  incurred  in  effecting 
the  proposed  sale.  The  applicant  states 
that  the  Plan  has  attempted  to  sell  the 
Interest  on  the  open  market,  but  since  it 
is  only  a  half  interest  in  the  Property,  the 
Interest  is  not  readily  marketable. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfles  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash,  (b)  the  sales  price  will  equal 
the  greater  of  (i)  the  fair  market  value  of 
the  Interest  as  of  the  date  of  the  sale,  as 
determined  by  a  qualified  independent 
appraiser,  or  (ii)  the  price  the  Plan  paid 
to  acquire  the  Interest,  (c)  no 
commissions  or  other  selling  expenses 
will  be  charged  to  the  Plan,  (d)  the  sale 
will  enable  the  Plan  to  dispose  of  an 
asset  producing  minimal  income  and 
will  increase  the  liquidity  of  the  Plan's 
assets,  and  (e)  the  Plan  trustee  believes 
that  the  sale  will  be  in  the  best  interests 
of  the  Plan  and  its  participants  and 
beneficiaries. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-<8194.  (This  is  not  a 
toll-free  number.) 

Avenue  T.V.  Cable  Service,  Inc  Profit 
Sharing  Retirement  Plan  (the  Plan) 
Located  io  Oxnard,  CA 

{Application  No.  D-e272j  .•■■.'     ,■ 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 


cash  sale  of  a  parcel  of  improved  real 
property  for  $90,000  by  the  Plan  to       ,  , 
Avenue  T.V.  Cable  Service.  Inc.  (the     .i  . 
Employer),  provided  that  this  amount  is 
not  less  than  the  fair  market  value  of  the 
property  at  the  time  of  sale. 

Summary  of  Facts  and  Representatinns 

1.  The  Plan  is  a  profit  sharing  plan 
with  17  participants  and  net  assets  of 
$794,89Sas  of  March  31, 1985.  On  July 
14, 1976,  the  Plan  purchased  a  parcel  of •  ^ 
improved  real  property  (the  Property)  .-'^ 
from  Mr.  William  C.  and  Barbara 
Wilcox,  unrelated  parties,  for  $38,000. 
The  Property  is  located  at  1940  East 
Main  Steet,  Ventura,  California.  The 
applicant  represents  that  the  Property 
was  purchased  by  the  Plan  because  it 
was  thought  to  be  a  good  investment. 
The  Property  has  been  leased  as  adonut 
business  since  its  purchase  by  the  Plan, 
however,  a  new  donut  business  has 
opened  up  in  the  area  and  as  a  result 
business  has  decreased.  The  applicant   ' 
states  that  the  rental  paid  to  the  Plan  is 
in  part  based  on  gross  receipts  of  the 
lessee  and  since  business  has  decreased, 
the  rentals  received  by  the  Plan  are 
expected  to  correspondingly  decrease. 

2.  The  Plan  proposes  to  sell  the 
Property  to  the  Employer  fo^  $90,000  in    " 
cash.  "Dxe  Employer  has  agreed  to  pay    ' 
all  costs  related  to  the  sale  of  the 
Property.  The  Property  was  appraised 
by  Mr.  Harold  C  White,  SRA  of  Harold 
C.  White  Co,  as  having  a  fair  market 
value  of  $85,000  as  of  January  15, 1985. 

3.  The  applicant  represents  that  the  . 
sale  of  the  Property  at  this  time  would 
be  in  the  Plan's  best  interest  because  it 
would  convert  a  non-liquid  asset  to 
cash.  In  addition,  the  applicant  states 
that  a  substantial  administrative  burden 
would  be  removed  from  the  Plan's 
trustees  if  the  Property  were  sold. 

4.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisHes  the  criteria  of  section  408(a)  of 
the  Act  because: 

(a)  It  will  be  a  one  time  transaction  for 
cash; 

(b)  The  Employer  will  pay  all  costs 
involved  in  the  sale  of  the  Property; 

(c)  The  sale  will  permit  the  Plan  to 
dispose  of  a  non-liquid  asset;  and 

(d)  The  price  to  be  paid  for  the 
Property  exceeds  its  appraised  value. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualiHed  employee  benefit  plan  and 
its  sponsoring  employer  results  in  the 
plan  either  paying  less  than  or  receiving 
more  than  fair  market  value,  such 
excess  may  be  considered  to  be  a 
contribution  by  the  sponsoring  employer 
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to  the  plan  and  therefore  must  be 
examined  under  applicable  provisions  of 
the  Code,  including  sections  401(a)(4), 
404  and  415. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

John  P.  Pkone,  Inc.,  Employee 
Retirement  Trust  (the  Plan)  Located  in 
Lawrence,  New  York 

[Application  No.  D-6281] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  witht  he  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  siection  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  continuation  of  a  loan 
(the  Loan)  by  the  Plan  to  Aussex  Realty 
Company  (the  Partnership),  whose 
partners  are  officers  and/or 
shareholders  of  the  employer  (the 
Employer)  of  Plan  participants,  provided 
the  terms  of  the  transaction  are  at  least 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  similar  transaction 
with  an  unrelated  party,  and  provided, 
further,  that  all  excise  taxes  due  on 
prohibited  transactions  relating  to  the 
Loan  prior  to  the  effective  date  shown 
below  are  paid  within  60  days  of  the 
date  the  proposed  exemption  is  granted. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  it  will  be  effective 
as  of  April  30, 1985,  the  date  Mr. 
Leonard  Lustig,  the  independent  trustee 
with  respect  to  the  Loan  continuation, 
determined  that  the  Loan  continuation  is 
in  the  best  interests  of  the  Plan 
participants  and  beneficiaries. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  terminated  defined 
benefit  plan  whose  assets  have  not  yet 
been  distributed.  As  of  June  30. 1985,  the 
Plan  covered  nine  participants  and  had 
assets  totalling  $983,334.  the  trustees  of 
th  Plan  are  Messrs.  John  Picone,  Jr.,  who 
is  also  a  partner  in  the  Partnership  and 
the  president  and  a  principal 
shareholder  of  the  Employer,  and 
Richard  Tuohey,  whose  wife,  Joanne 
Tuohey.  is  also  a  partner  in  the 
Partnership  and  a  principal  shareholder 
of  the  Employer.  The  Partnership's  two 
remaining  partners  are  Ms.  Albina 
Picone,  who  is  also  an  officer  of  the 
Employer,  and  the  Estate  of  John  Picone. 


2.  On  April  12, 1985,  Mr.  Leonard 
Lustig  (Mr.  Lustig)  was  appointed  to 
serve  as  the  independent  trustee  of  the 
Plan  with  regard  to  the  Loan 
continuation,  Mr.  Lustig  is  an  attomey- 
at-law  duly  admitted  to  practice  in  New 
York  State.  He  represents  that  he  is  not 
related  in  any  way  to  the  Employer,  the 
Partnership,  Garden  Lane  Realty 
Corporation  (the  Agent),  which  was  the 
Partnership's  agent  with  respect  to  the 
original  Loan,  or  any  of  the  principals  of 
these  three  companies.  He  represents 
further  that  he  has  not  provided  and  will 
not  provide  legal  services  to  any  of  the 
companies  or  individuals  mentioned 
above  during  the  past  12  months  or  for 
the  term  of  the  Loan  continuation  or  the 
12-month  period  following  final  payment 
of  the  Loan.  Mr.  Lustig  states  that  he  is 
experienced  in  the  fields  of  real  estate 
and  real  estate  financing,  has  been 
active  throughout  his  professional  career 
in  the  area  of  real  estate  law,  is  fully 
familiar  with  the  value  of  real  estate  and 
leasehold  investments  in  the 
metropolitan  New  Yorit  City  area,  has 
negotiated  leases,  sales,  and  purchases 
of  real  estate  throughout  the  area,  is 
generally  familiar  with  the  investment 
market  as  it  relates  to  real  estate,  and  is 
aware  of  the  obligations  and 
responsibilities  of  an  independent 
trustee  under  the  Act  and  of  the 
prudence  requirements  of  the  Act. 

3.  On  May  17, 1974,  the  Plan  made  the 
original  Loan  to  the  Partnership,  acting 
through  the  Agent,  which  was  organized 
and  operated  solely  to  act  as  agent  and 
nominal  title  holder  of  the  property 
securing  the  Loan  for  the  benefit  of  the 
Partnership.  Said  property  is  1.167  acres 
of  improved  real  property  located  at  31 
Garden  Lane,  Lawrence,  New  York.  The 
Partnership  constructed  thereon  a  two- 
story  building.  The  land  and 
improvements  (the  Property)  have  been 
leased  by  the  Partnership  to  the 
Employer  to  house  the  Employer's 
offices  and  its  heavy  equipment  shop 
under  a  "net  lease"  for  a  fixed  number 
of  years.  The  original  Loan  represented 
principal  indebtedness  of  $140,000, 
payable  on  March  19, 1975.  Prior  thereto 
interest  only  was  payable  monthly  at  an 
annual  rate  equal  to  the  greater  of  (i)  9% 
or  (ii)  2%  greater  than  the  principal  rate 
charged  by  Manufacturer's  Hanover 
Trust  Company  as  of  the  end  of  the 
month  preceding  each  payment  date. 
The  applicant  represents  that  the 
original  Loan  was  exempt  under  section 
414(c)(1)  of  the  Act*  The  applicant 


represents  that  the  maturity  date  of  the 
original  Loan  was  extended  from  March 
19, 1975  to  March  19, 1978,  pursuant  to  a 
written  agreement  that  was  valid  under 
New  York  State  law  at  that  time.» 

4.  On  March  19, 1976,  the  Plan  and  the 
Partnership  entered  into  a  modification 
and  extension  of  the  original  Loan  and 
mortgage,  providing  for  the  same 
amount  of  principal  indebtedness,  the 
same  security,  the  same  interest  rate 
payable  monthly  until  March  19, 1978, 
and  repayments  thereafter  of  both 
principal  and  interest  in  the  aggregate 
amount  of  $1,419.98  per  month  until  May 
19, 1984.  when  the  unpaid  balance  with 
accrued  interest  became  payable.  The 
applicant  represents  that  all  interest  and' 
principal  payments  on  the  modified 
Loan  were  made  timely.  The  applicant 
also  represents  that  under  New  York 
State  law,  the  modified  Loan  is  not 
considered  a  new  loan  and  that  the 
modified  Loan  was  also  exempt  under 
section  414(c)(l]  of  the  Act.« 

5.  On  April  19, 1984.  the  Plan  and  the 
Partnership  extended  the  time  of 
payment  of  the  principal  indebtedness 
of  the  modified  Loan,  then  equal  to 
$101,425.50.  Such  agreement  of  April  19. 
1984  (the  4/19/84  Agreement)  provides 
for  interest  at  the  rate  of  13%  p.a.  on 
such  principal,  59  repayments  of  interest 
and  principal  in  the  aggregate  amount  of 
$1,283.28  per  month,  beginning  May  19, 
1984,  and  ending  April  19, 1989,  and  a 
final  payment  of  $87,230.16  on  April  19. 
1989,  when  all  other  unpaid  principal 
and  interest  is  due  and  payable.  Under 
the  4/19/84  Agreement,  the  Loan 
continues  to  be  secured  by  the  Property. 
The  balance  due  on  the  Loan  was 
$86,026.23  as  of  May  1, 1965. 
representing  less  than  10%  of  the  Plan's 
total  assets.  The  Plan  Administrator  has 
advised  that  within  60  days  of  the  date 
the  Department  takes  final  action  on  this 
his  exemption  appHcation,  the 
disqualified  person(s)  involved  will  (i) 
file  IRS  Form  5330,  Return  of  Initial 
Excise  Taxes  Related  to  Pension  and 
Profit-Sharing  Plans,  with  the  Internal 
Revenue  Service,  and  (ii)  pay  the  excise 
taxes  that  may  be  due  and  owing  for  the 
period  prior  to  the  effective  date  shown 
above.  ^ 


*  Section  414(c)(1)  of  the  Act  provide*  that 
sections  406  and  407(a)  do  not  apply  until  )ime  30, 
1984.  to  a  loan  or  other  extension  of  credit  l>e(ween 
a  plan  and  a  party  in  interest  under  specified 
conditions,  the  Department  is  expressing  no  opinion 


herein  as  to  whether  or  not  the  original  Loan  or  the 
extensions  and  modifications  thereof,  described 
below,  were  exempt  under  section  414(cJ(l). 

'  See  Footnote  1.  above. 

'  See  Footnote  1.  above. 

'  The  Department  is  expressing  no  opinion  herein 
as  to  whether  or  not  section  414(cHl)  of  the  Act 
exempted  the  Loan  continuation  pursuant  to  the  4/ 
19/84  Agreement  until  June  20, 1984.  or  any  prior 
date.  However,  the  Department  notes  that,  whether 
or  not  section  414(c)(1)  exempted  the  Loan  until 
(une  30. 1984.  the  l/>an  clearly  constituted  a 
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e.  On  December  4  1984.  Mr.  Stanley 
A.  Schenck.  a  licen^d  real  estate  broker 


York  and  New 
engaged  in  the  sale 
ercial  and  industrial 
ies  for  over  20 
Property's  fair 
304  (see  3.  above. 
).  Mr.  Schenck 
not  related  in  any 


in  the  States  of  Ne 
Jersey  who  has  bee: 
and  leasing  of  co: 
buildings  and  pro 
years,  appraised  thi 
market  value  as 
regarding  the  Propei 
represents  that  he  i 
way  to  the  Partnership,  the  Employer, 
the  Agent,  or  any  ofl  their  principals. 
7.  Mr.  Lustig's  duties  (see  2.  above) 
are  (a)  to  review  alliproposed  renewals, 
extensions,  or  modifications  of  the  Loan 
to  confirm  in  each  c6se  that  the 
transaction  is  in  thei  best  interest  of  the 
Plan,  (b)  to  assure  tlkat  the  renewal, 
extension,  or  modification  of  the  Loan 
reflects  current  fair  |narket  value  as 
determined  by  an  independent  real 
estate  broker  or  appraiser,  and  (c)  to 
monitor  and  implem  ent  the  Loan 
agreement  and  to  ta  ce  any  steps 
necessary  to  avoid  qt  to  mitigate  to  the 
extent  possible  any  potential  losses  to 
the  Plan  in  connection  with  the  Loan.  In 
his  letter  dated  Apri  30. 1985.  Mr.  Lustig 
states  that  he  has  rcsdewed  the 
documents  relating  to  the  4/19/84 
Agreement  (see  5.  a^ve)  and  related 
mortgage,  has  interviewed  the  interested 
parties,  and  has  familiarized  himself 
with  the  local  interest  rates,  mortgages, 
and  existing  loans  on  similar  properties 
in  the  area.  In  additijon.  he  states  that  he 
has  examined  the  Plan's  overall 
investment  portfolio,  has  considered  the 
liquidity  requiremen  ts  of  the  Plan,  has 
examined  the  divers  iHcation  of  the 
Plan's  assets  in  lighl|  of  the  Loan,  and 
has  determined  that  the  Loan 
continuation  compli  >s  with  the  Plan's 
investment  ob)ectiv(  s  and  policies  and 
that  the  Plan's  liquic  ity  and 
diversirication  are  a  jequate.  He  asserts 
that  the  13%  p.a.  interest  rate  under  the 
4/19/84  Agreement  i  epresented  1%  over 
the  prime  rate  on  4/  19/84.  is  comparable 
to  the  interest  rate  tl  le  Employer  could 
obtain  ht>m  a  comm  ;rcial  lender  on  a 
loan  of  this  type  anq  duration,  and 
represents  a  fair  rat*  of  return.  He 
represents  that  the  terms  of  the  4/19/84 
Agreement  are  comparable  to  those  in 
similar  transactionslbetween  unrelated 
parties  and  that  the  s/19/84  Agreement 
will  generate  high  fixed  income  to  the 
Plan  on  a  very  secui  b  basis,  enabling  the 
Plan  to  better  achiei  e  its  purpose  of 
providing  retiremeni  benefits  without 
subjecting  Plan  assets  to  unnecessary 
risk  of  loss.  Therefote,  he  concludes  that 
the  4/19/84  Agreemi  tnt  is  in  the  best 


interests  of  the  Plan 


participants  and 


prohibited  transaction  wi 
sections  406(a)  and  406 
3a  1984. 


in  the  meaning  of 
(b|(l)  and  (b)(2)  after  June 


beneficiaries.  The  applicant  represents 
that  Mr.  Lustig  made  determination  on 
April  30. 1985,  the  date  of  the  above- 
mentioned  letter  from  Mr.  Lustig. 

8.  In  summary,  the  applicant 
represents  that  the  Loan  continuation 
pursuant  to  the  4/19/84  Agreement 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a]  of  the  Act  because  (a) 
an  independent  trustee,  Mr.  Lustig, 
believes  such  Loan  continuation  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries,  (b)  such 
independent  trustee  will  monitor  the 
transaction  throughout  its  duration, 
taking  all  steps  necessary  to  protect  the 
Plan's  interests,  (c]  the  fair  market  value 
of  the  Property,  which  secures  the  Loan, 
as  determined  by  an  independent 
appraiser,  is  more  than  three  times  the 
amount  of  the  principal  balance  of  the 
Loan  as  noted  in  the  4/19/84  Agreement, 
and  (d)  within  60  days  of  the  date  the 
Department  takes  final  action  on  this 
proposed  exemption,  the  disqualified 
persons  involved  will  (i)  file  Form  5330 
with  the  Internal  Revenue  Service  and 
(ii)  pay  the  excise  taxes  due  prior  to  the 
effective  date  mentioned  above. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  numer.) 

The  Chase  Manhattan  Bank,  N  j\. 
(Chase)  Located  in  New  York.  NY 

(Application  No.  D-6285) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  interaccount  sale  of 
publicly  traded  common  stocks  (the 
Stocks)  from  the  Chase  Bank  Inter- 
Mediate  Capitalization  Fund  (the 
Capitalization  Fund)  to  the  Chase  Bank 
Special  Growth  Fund  (the  Growth  Fund, 
collectively,  the  Funds),  which  are 
collective  investment  funds  managed  by 
Chase,  provided  that  the  price  of  the 
Stocks  are  their  fair  market  value  as  of 
the  date  of  the  transaction. 

Summary  of  Facts  and  Representations 

1.  Chase  is  a  national  banking 
association  incorporated  under  the  laws 
of  the  United  States  which  acts  as  a 
fiduciary  of  and  provides  other  services 
for  hundreds  of  employee  benefit  plans 
which  are  subject  to  the  provisions  of 
Title  I  of  ERISA.  Chase  currently 
manages  in  excess  of  $5  billion  of  plan 


assets  and  holds  as  custodial  trustee 
subject  to  investment  direction  in  excess 
of  $50  billion  of  plan  assets. 

Collective  investment  funds  were  first 
established  by  Chase  in  1957  in  order  to 
permit  the  collective  investment  and 
reinvestment  of  monies  received  and 
held  by  it  as  trustee  of  trusts  established 
under  pension  benefit  plans  (Plans). 
Participating  Plans  must  be  qualified 
under  section  401(a)  of  the  Code  and  the 
trusts  thereunder  exempt  from  taxation 
under  section  501(a)  of  said  Code.  Since 
October  1984  participation  is  also 
permitted  by  governmental  Plans  as 
described  in  section  805(d)(6)  of  the 
Code.  Each  such  trust  must  specifically 
authorize  the  participation  of  the  trust  in 
common,  collective  or  commingled  trust 
funds  maintained  by  Chase.  In  addition, 
certain  of  the  Declarations  of  Trust 
establishing  Chase's  collective 
investment  funds  provide  for  the 
investment  of  the  assets  of  such  funds  in 
other  collective  investment  funds 
maintained  by  Chase.  Chase  currently 
maintains  15  collective  investment  funds 
for  its  discretionary  accounts,  including 
7  fixed  income  funds.  4  funds  invested  in 
special  types  of  investments  (foreign 
securities  and  real  estate)  and  4  equity    . 
funds,  including  the  Growth  Fund  and 
the  Capitalization  Fund,  emphasizang 
investments  in  common  stocks  of 
various  classifications.  Approximately 
$2.7  billion  is  invested  in  all  of  the 
collective  investment  funds  maintained 
for  Chase's  discretionary  accounts. 

2.  As  of  June  30. 1985.  54  Plans 
participated  in  the  Growth  Fund  and  39 
Plans  participated  in  the  Capitalization 
Fund.  As  of  June  30. 1985.  the  Growth 
Fund  held  assets  with  a  fair  market 
value  of  $491,904,046.27.  and  the 
Capitalization  Fund  held  assets  with  a 
fair  market  value  of  $176,881,135.60.  All 
of  the  Plans  participating  in  the 
Capitalization  Fund  also  participate  in 
the  Growth  Fund.  The  Chase  Bank 
Equity  Fund  also  participates  in  each  of 
the  Funds. 

3.  The  investment  emphasis  in  each 
Fund  is  capital  appreciation.  The 
Growth  Fund  has  emphasized 
companies  with  market  capitalizations 
of  between  $25  and  $250  million,  while 
the  Capitalization  Fund  has  emphasized 
companies  with  market  capitalization  of 
between  $250  and  $500  million.  Although 
the  foregoing  guidelines  have 
established  the  basic  investment 
emphasis  of  the  Funds,  investment  is  not 
limited  to  such  securities,  and  issues 
have  been  held  in  each  Fund  which  fall 
outside  the  above-mentioned  market 
capitalization  ranges.  In  addition,  there 
have  been  instances  where  the  same 
issue  has  been  held  in  both  Funds.  All  of 
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the  issues  now  held  in  the  Funds  are 
traded  either  on  a  national  securities 
exchange  or  on  the  over  the  counter 
market. 

4.  The  managers  of  the  respective 
Funds  in  reviewing  their  portfolios  have 
determined  to  make  certan 
repositionings  involving  a  number  of 
securities  issues  and  have  agreed  that  it 
would  be  desirable,  on  the  one  hand,  for 
the  Growth  Fund  to  acquire  certain  of 
the  investments  currently  held  in  the 
Capitalization  Fund,  and,  on  the  other, 
for  the  Capitalization  Fund  to  reposition 
itself  in  certain  respects  by  the 
application  of  the  cash  to  be  obtained 
from  such  transfer.  The  primary  reason 
for  the  investment  decisions  by  the 
respective  Funds  was  that  the  issues  are 
deemed  to  be  somewhat  more  suitable 
for  the  Growth  Fund  based  on  their 
market  capitalization  and  their 
investment  characteristics.  The 
managers  involved  have  obtained  the 
approval  of  Chase's  Institutional 
Investment  Committee  for  the 
investment  restructuring  indicated. 

5.  The  applicant  represents  that  the 
Capitalization  Fund  has  recently 
experienced  a  change  in  managers, 
which  has  resulted  in  a  change  in 
investment  strategy  for  that  Fund.  Upon 
a  review  of  the  Capitalization  Fund's 
holdings,  the  new  manager  has  chosen 
to  dispose  of  certain  stocks.  Twelve  of 
these  stocks  are  ones  which  the 
managers  of  the  Growth  Fund  were 
familiar  with  the  desire  to  obtain. 

6.  Most  of  the  Stocks  are  of  companies 
with  market  capitalizations  of  less  than 
$250  million.  The  applicant  represents 
that  the  Growth  Fund  makes  a 
concerted  effort  to  enhance  its 
investment  performance  and  provide 
superior  returns  for  its  participants  by 
allocating  a  significant  portion  of  its 
invested  fun^s  for  certain  special 
situations  within  the  stock  market. 
These  investments  provide  the 
managers  with  the  flexibility  to  take 
advantage  of  certain  positive  events  that 
have  not  yet  been  recognized  in  the 
value  of  certain  stocks.  Examples  of  a 
special  situation  investment  include  a 
corporate,  asset,  or  management 
restructuring;  enhancement  of 
shareholder  value  outside  of  daily 
corporate  operations;  and  an  unforeseen 
reversal  of  a  company's  fortunes.  All  the 
issues  proposed  for  transfer  are 
examples  of  special  situation 
investments.  While  a  strong  investment 
case  can  be  made  for  these  stocks,  these 
situations  do  not  usually  entail  a  long- 
term  holding  period.  For  this  reason, 
also,  it  is  desirable  that  they  be 


monitored  as  closely  as  possible, 
capitalizing  on  the  Growth  Fund 
management  group's  expertise. 

7.  The  applicant  further  represents 
that  while  the  sale  and  purchase  of  the 
Stocks  could  have  been  effectuated  on 
the  open  market,  transfers  effectuated  in 
this  manner  would  entail  substantial 
brokerage  commissions,  as  well  as 
unfavorable  market  impact  on  the  sale 
and  purchase  of  the  Stocks,  many  of 
which  have  a  relatively  low  trading 
volume.  The  applicant  initially 
requested  an  exemption  which  would 
have  permitted  the  sale  of  12  particular 
stocks,  with  a  market  value  of 
approximately  $26.3  million  as  of  ]une 
30, 1985.  Since  the  initial  appUcation, 
however,  the  Capitalization  Fund  has 
disposed  of  certain  of  the  Stocks,  and 
the  applicant  represents  that  other 
Stocks  may  also  be  disposed  of  prior  to 
a  Hnal  grant  of  this  proposed  exemption 
if  market  and  investment  considerations 
so  dictate. 

8.  The  price  to  be  paid  by  the  Growth 
Fimd  for  the  Stocks  transferred  to  it  will 
be,  for  issues  listed  on  a  national 
exchange,  the  closing  market  price  on 
the  date  of  transfer  and  for  over-the- 
counter  issues,  the  mean  between  the 
bid  and  asked  prices  at  the  market  close 
on  the  date  of  transfer.  Chase  represents 
that  this  pricing  procedure  will  assure 
that  each  Fund  will  receive  fair  market 
value  in  the  transfer  and  neither  Fund 
will  obtain  an  advantage  by  virtue  of  the 
transfer.  The  transfer  will  not,  in  and  of 
itself,  have  any  impact  on  the  respective 
values  of  the  Funds  involved  as  of  the 
time  of  transfer.  Chase  will  not  receive 
any  commissions,  special  fees  or 
increases  in  its  regidar  investment  fees 
for  effecting  this  transfer.  The  applicant 
represents  that  the  transfer  is  being 
made  for  the  sole  purpose  of  benefiting 
the  interests  of  plans  who  participate  in 
the  Funds. 

9.  The  need  for  an  exeqiption  arises 
because  the  interaccount  sales 
described  above  might  constitute  a 
violation  of  section  406(b)(2)  of  the  Act, 
which  generally  prohibits  a  plan 
fiduciary  from  acting  on  behalf  of  or 
representing,  an  adverse  party  in  a 
transaction  with  a  plan. 

10.  The  applicant  represents  that  the 
proposed  sale  meets  the  criteria  of 
section  408(a]  of  the  Act  because:  (a) 
The  sale  will  be  made  for  the  sole 
purpose  of  benefiting  the  interests  of 
Plans  that  participate  in  the  Funds:  (b) 
each  Fund  will  receive  fair  market  value 
in  the  sale  and-neither  Fund  will  obtain 
an  advantage  by  virtue  of  the  sale;  (c) 
the  sale  will  save  the  Funds  from  paying 
brokerage  commissions;  and  (d)  Chase 


will  not  receive  any  commissions, 
special  fees  or  increases  in  its  regular 
investment  management  fees  for 
effecting  this  sale. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-^194.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
Hduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a]  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants    • 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 
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Signed  at  Waahingtoij.  DSL,  tkift  Sth  day  of 
December.  1985. 
ElliolI.DteM. 

Assistant  AdministratoJiforMegiiiatioaK  aad 
Interpretations,  Office  of  Pension  and 
Welfare  Benefit  Programs,  U.S.  Department  of 
Labor. 

(FR  Doc.  85-2927t  raed|l2-«-«9;  9:4$  ami 
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Hartford»CT 


i  Located  in 


In  the  Fodanl  Regiiter  dated  Febraary 
11, 198&(S9FR  5809),  the  Department  of 
Labor  flke  Pepwtuie^t}  piibKshed  a 
notice  ef  a  propoacd  Exemption  from  the 
prohibited  tranaactio^  res^ctioes  of  the 
Employee  Re(seBiail{  Income  Security 
Act  of  Mn  aaAbambertain  taxea 
imposed  bgr  Ike  btenial  Revenue  Code 
of  1954.  Tke  aatice  of  jpendeocy 
concerned  a»  afiplicatioD  far  exenfrtive 
relief  that  was  filed  o^  behalf  of  United 
Technokigies  Cerporation  (UTC)  and  the 
PeoMon  CoBuaittee  ol  UTC  (the 
Applicants^  It  involves  the  purchase  by 
the  Master  Thut  froid  UTC  of  all  of  the 
outsteading  shares  o^ stock  of  UTCs 
wholly  owned  subsidiary.  United 
Properties,  lac.  the  assets  of  which 
consist  pnmarily  of  cf  rtain  real 
property,  and  other  transactions. 

E^  tetter  dated  Novjember  13, 1985.  the 
Applicants'  representative  has  informed 
the  Department  that  tne  AppRcants  wish 
to  withdraw  their  reqfiest  for  exemptive 
relief  Acconfingty,  tfis  application  is 
hereby  witiidrawn  frr^m  consideration 
by  tf»e  Department. 

Signed  at  Washington  DC  this  5th  day  of 
December.  1985. 

EUiotLDBriei. 

Assistant  Administrator  fi 
Interpretations,  Office  o '/ 
Welfare  BentptPragran  i& 
Labor. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Initial  Appeals  and  Petitions  for 
Review;! 


aoenct:  Merit  Systems  Protection 
Board. 


ACnoNc  Announceme  at 
time  for  initial  appea  s 
processing  petitions  fpr 


of  processing 
and  policy  on 
review. 


SUMMAKV:  The  Merit  ^sterns  Protection 
Board  is  aanoiiacing  a  darificatioai  td  its 
previously  snaounced  poiicy  witii 
respect  Is  the  time  liaats  wiihin  which  it 
expects  ta  conplete  processing  of  initial 
appeals  sod  petitioas  for  review. 


KTIOH< 
Charles  }.  Stanislav  (aos)  CS3-8931. 

EFFEcnvi  Dirre  December  10;  1965. 

SUPPLEMINTARV  mPOMIATION:  The 

Merit  Systems  Rotection  Board  is 
required  to  establish  and  publicly 
announce  the  date  by  whkfa  it  intends  to 
complete  action  on  appeals  fSad  with 
the  Board.  The  Board  published  notice 
on  February  13. 1979  (44  FR  9446)  that  all 
appeals  processed  by  it  pursuant  to  5 
U.S.C  7701  or  5  U.SXI  7702  wiH  be 
decided  within  120  days  of  the  filing  of 
the  appeal.  On  July  20. 1984  («9  FR 
29492)  notice  was  also  pufafished  of  the 
Board's  general  policy  to  attempt  to 
complete  action  on  petitions  for  review 
within  110  days. 

After  considerable  experience  with 
processing  appeals  and  petitions  for 
review,  the  Board  has  determined  that 
certain  modifications  in  the  previously 
published  announcements  are  necessary 
for  clarity  and  technical  accuracy.  From 
time  to  time  the  Board  has  cases  that 
cannot  be  processed  because  of 
externally  imposed  constraints  over 
which  the  Board  has  no  control,  such  as 
Court  imposed  stays.  In  all  pending  and 
future  cases,  the  Board  wiH  advise  the 
parties  of  the  c(»straint  and  that  the 
Board  cannot  &irther  proceed  with 
processing  until  the  constraint  is 
removed.  Whea  the  constraint  is 
removed,  the  parties  will  be  informed 
and  advised  of  the  new  date  for 
completion  in  accordance  with  5  US.C. 
7701[i).  Therefore,  the  Congressional 
purposes  of  the  announcement  and 
reporting  requirements  are  met  and  the 
parties  are  more  accurately  kept  advised 
of  the  status  of  their  case. 

The  previously  published  notices  are 
cancelled  and  the  fbOowing  notice  is 
substituted. 

Merit  Systems  Protscdea  Board 

Initial  Appeals  and  Petitioas  for 
Review:  Processing  Time 
Announcement 

Pursaant  to  5  U.S.C.  TTOlMMl).  Ae 
Merk  Systems  Protection  Board  hereby 
announces  that  action  on  initial  appeals 
processed  by  it  pursaant  to  5  USXl 
7701(a)  or  S  VS.C  7702ta)(l)  wfU  be 
completed  within  120  days  of  the  fifing 
of  the  appeal  and  vrill  attempt  to 
complete  action  on  petitioas  for  review 
d  initial  decisions  porsaant  to  5  U.S.C. 
77Ql(e)(l)  within  110  days  of  the  filing  of 
the  petition  except  where: 


1.  The  Board  is  prevented  from 
processtag  any  case  hy  sn  external 
authority  er  event;  for  example,  a  eeurt- 
ordered  stay.  On  such  occasions  the 
parties  will  be  notified  promptly  of  the 
event  and  t^Mn  lifting  of  the  stay  or 
other  event,  win  be  notified  of  the 
expected  completion  date. 

2.  A  notice  is  issued  to  the  parties 
setting  an  initial  completion  date, 
greater  or  less  than  announced  above, 
whidi  auxe  realistically  assures 
expeditious  consideration  of  the  appeal, 
consistent  witk  the  interests  of  fairness 
and  other  priorities  of  the  Board. 

In  the  ewent  that  an  appeal  filed  under 
5  U.S.C  7701(a)  cannot  be  decided 
within  the  general  or  ^lecific  times 
announced  above  aad  the  expected 
delay  will  exceed  30  days,  a  new  date 
for  completion  of  the  appeal  will  be 
publicly  announced  by  the  Board  office 
having  jurisdictiaB  over  the  appeaL 

Dated:  Decsmbcr  4. 1985. 
Her{>ert  E.  EKngwood, 

Chairman. 

[FR  Doc.  8S-29230  Filed  12-9-85;  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (85-73)1 

National  Cmmiission  on  Space; 
Meeting 


:  National  Aeronautics  and 
Space  AdministratkHi. 

action:  Notice  of  meeting  changes. 

summary:  The  date  for  the  scheduled 
meeting  on  December  18-17, 1985,  of  the 
National  Commission  on  Space, 
published  in  tfie  Federal  Registsr 
November  29, 1985.  (50  FR  49M3)  has 
been  changed  to  December  16, 1965. 
Following  is  the  revised  agenda. 

AgBada 

Monday.  December  16, 1985 

8:45  a.m. — Introduction. 

9  a.m. — International  Geosphere  Biosphere 

Program. 
9:30  a.m. — Nonterrestrial  Materials  Research. 
10:15  a.m. — fcmer  Solar  System  Spacs 

bdraatmcturs. 
11:15  S.B1. — Earth  Resonrcet  Observations. 

1  p.m. — Autamation.  Robotics,  etc. 

2  p.m. — Space  Commercialization. 

2:45  pjo. — ^International  Space  Organizatioos. 
3:30  pjn. — Maritime  Space  Activities. 

4  p.m. — ^Earth  Observation  Needs  of  the  Third 
Worid. 

4:30  p.m. — Research  and  Development  in 
Earth  Obeervstions. 

5  p.m. — Adjourn. 


Federal  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1985  /  Notices 50373 


Dated:  December  4, 1985. 

Richard  L  Daniels, 

Deputy  Director,  Logistics  Management  and 
Information  Programs  Division,  Office  of 
Management. 

[FR  Doc.  85-29180  Filed  12-9-85;  8:45  am] 

BILUNQ  CODE  7S1(M>1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Humanities,  NFAH. 
action:  Notice.  " 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 


collection  must  be  submitted  on  or 
before  January  9, 1986. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
(202)  786-0322  or  Mr.  Joseph  Lacky, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503  (202)  395-7316. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  (202)  786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 


following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  niled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  fon  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  nil  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  New 

Title:  Survey  of  Black  Museums 
Form  Number  Not  Applicable 
Frequency  of  Collection:  Once 
Respondents:  Black  Museums  in  the  U.S. 
Use:  Research  and  program  planning 
Estimated  Number  of  Respondents:  150 
Estimated  Hours  for  Respondents  to 

Provide  Information:  3  per  respondent 
Susan  Metis, 

Acting  Director  of  Administration. 
|FR  Doc.  85-29228  Filed  12-9-85:  8:45  am] 

BILUNO  CODE  7S3*-01-M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 
Safety  Recommendations  Issued;  Availability  of 

Safety  Recommenoations  Issued 


Recommendation  Number 


Issued  I 


Date 


Subiect 


A-85-35  through  -49 

A-85-53  through  -56 

A-85-57  through  -58 

A-85-69  through  -71 

A-85-72 

A-«5-73  through  -76 

A-6&-77  through  -80 

A-85-ei  through  -85 

A-85-87 

A-85-88  through  -90 

A-85-108  through -111 

A-85-118and-119 

A-85-120  and -121 

HIGHWAY 
H-85-7 

H-85-17 

H-85-18 

^-65-19 

H-85-20  and  -21 

H-85-27  through  -29 .... 
H-85-30 

INTERMODAL 

1-85-16  through -18 

1-85-19  and  -20 

MARINE 
M-85^S1  through  -55... 

M-85-56 

M-85-57  through  -61 .... 


Federal  Aviation  Administration  (FAA) 

FAA 

FAA.... _. 

FAA 

iHeticopter  Assn.  Intemat't  arxi  Aerospace  Indus- 
tries Assn.  ol  America. 
FAA „ 

FAA 

FAA 

FAA...„ „ _ 

FAA  ZI!Z"""ZI~Z!"I!Z"ZZ!ZI"ZZ!! 

FAA... 


Virginia  Pupil  Transporlation  Service,  Virginia 
Oept.  ol  Education. 

States  ol  Arkansas.  Colorado.  Idaho.  Kentucky. 
Louisiana.  New  Hampshire.  New  Mexico, 
North  Carolina.  Okiahoma.  Pennsylvania. 
South  Carolina.  Tennessee,  Texas,  Virginia, 
Washington,  Wisconsin,  and  the  District  ol 
CokHTibia. 

States  ol  Alabama,  Alaska.  Ahzona,  CaMornia, 
Fkxida.  Georgia.  Mississippi.  Netvaska.  South 
Dakota,  West  Virginia,  and  Wyoming. 

American  Bus  Assn.,  American  Trucking  Assns.... 

Federal  Highway  Administration 

Federal  Highway  Administration _ 

National  Salety  Council 

Kentucky  Disaster  and  Emergency  Services 

Research  and  Specia!  Progams 

U.S.  Coast  Guard 

Mine  Salety  Appliances  Co 

U.S.  Coast  Guard 


7-2-85 
7-22-85 
9-10-85 

10-1-85 

10-1-85 

11-8-85 

10-16-85 

10-23-85 

10-23-85 

11-5-85 

10-31-85 

11-8-85 

11-8-85 


3-22-85 
8-27-85 


8-27-85 


9-10-85 

9-10-85 

10-16-85 

11-5-85 


7-22-85 
8-12-85 


8-21-86 


8-21-65 
8-21-85 


Equipment  ol  passenger-carrying  aircralt  operating  under  14  CFR  121.  125,  and  135  wtth 

approved  kle  preservers 
Pratt  a  Whitney  JT8D-15,  -17.  and  -17R  senes  engmes;  2nd  stage  low-pressure  turbine 

disk. 
Piston  connecting  rods  in  Teledyne  Continentai  Model  TSIO-360-E,  -F  and  -G  engines  and 

turbochargmg  m  Piper  Model  PA-28R-201T  Turbo  III  Cherokee  Arrow,  PA-28HT-201T 

Turbo  IV  Cherokee  Am>w,  and  PA-26-201T  Turbo  Dakota  airplanes 
Helicopter  certification  standards  m  14  CFR  Parts  27  and  29,  seats,  restraini  systems,  tuel 

systems,  and  er>efgy-absort)ing  structures. 
Heltcopter  crashworttwiess.  model-specific  occupant  protection 

Piiatus  Britten-Norman  BN-2.  BN-2A,  BN-2e.  BN-2T.  and  BN-2A  Mk  HI  model  airplanes, 

protection  from  fuel  contamination. 
Piper  Apache  kilodel  PA-23-15-.  PA-23-160,  and  PA-23-235  airplanes;  individual  tuel  kne 

drain  valves. 
Tire  exptosions  in  wtieel  wells 

Hobbs.  Datcon.  and  similar  hourmeter  oil  pressure  switches;  appropriate  kication. 
Fuel  quantity  sensors  m  Piper  PA-31T  and  PA-42  model  senes  arplanas. 
Cessna  Model  T303  airplanes;  fuel  metenng  unit  tee  fittmgs 
BeN  2148/214ST  model  helicopters;  collective  sleeve  assemblies 
Pratt  a  Whitney  JT8D-senes  engines;  installation  of  one-piece,  integral  sleeve  spacer  al  an 

SIX  kicatxxts  in  tfie  high-pressure  compressor  rotor 

l^inimum  physical  standards  lor  schoottxis  drwers. 

Operatk>n  of   nonpublic  sctvxilbuses  while  deadboit  or  similar  aupplemenlal  k>cks  on 
emergSrKy  doors  are  engaged 


Operation  of  public  and  nonputilic  schoolbuses  while  deadboit  or  similar  supplemental  kicks 
on  emergency  doors  are  engaged. 

Bus  dnver  fatigue 

Commercial  vehicle  dnvers'  duty  status  records;  on-duty  lime. 

Underwater  structural  elements  ol  bndges. 

Program  to  encourage  motorists  to  drive  with  k>w-beam  haadkghts  on  during  the  day 


Emergency  procedures  lor  hazardous  materials  acckJenta. 
Classification  ol  hazardous  matenals. 


Salety  precautnns  lor  air-mover  ventilalors  in  potentially  combustible  atmospheres;  e*ctro- 
statk;  disdiarges;  injection  ol  stesm  in  ntfvgas  tree  cargo  tanks,  mspectkjn  of  wire  rope 
drum  dnve  chains,  sale  use  ol  hand  heM  parachute  flares. 

Hazards  of  incentive  electrostatic  disctiarge  in  steam-powered  air-movsr  ventilators. 

Fire  salety  on  passenger  ships. 


3B974 
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Safety 


\ssuB>—Gan6naB6 


■*IMMM 


M-85-6?  through  -65. .. 


M-85-7V  noMgh  -•-. 

M-85-«. 

M-8S-83  through -89.. 


Scandkiavian  Vfofid  Cruises... 
US.  Mm#  Mtaiponft  9Mton.. 


OtHMT/AasMMas  (X  Fithing  Vessel  AMAZING 

GRACE 
mm  Ctajnd  on  Fiahmg  Vessel  Safety  wtf  In- 


O.S.  Coast  Guvd.. 


•-10-86 
S-IZ-SS 


8-12-86 
»-1»-89 


Subjeci 


IHro  soMy  Oh  paaMfiger  ships 

Qangar  nne  and  speed  lifnri  at  Anaheim  Bay  entrance. 

Small  vessel  safety:  vessel  stability.  Bralighlinii  i— lomgW  iMagMy.  Waaoving  aquipmant 

emm  Mi,  saaich  and  rescue  forces,  radio  cemmunicaliona,  induaion  of  drifl  of  heavily 

MkalBrt  WarMson  computer  search  and  rescue  progranv 
SlaMity  chwacteristics  and  emergency  contingency  plan  tor  manne  accidents 


Oa 


Shirt  passenger  vessel  safety,  lifesaving  equipment  tf 
aen«  Ma  praaarnar  skMage:  vessel  information  aocassiMity. 


inapac' 


Note 
ndude 


addressav^  rwne.  tt  le 


fBOORsnar^MlBft MIers  me  available  on  wrmen  rsquesi  Ik  Public  Inquiries  Section.  Mational  Transportation  SaMirBaart. 
of  lener    antf  recommendation  numberls)  m  your  request  thm  plMlatuMiai  nnill  be  billed  at  a  cost  of  M  osnts  pi 


WartlwaHBiv  DC  20SQC  ftaaaa' 
ir  page  f$f  if^nnwrr  cfw^e). 


Uaied:  December  4.  IpBS. 
Catherine  T.  Kaputa, 

Federal  ftegis^r  Liaisoit  Officer. 
IHt  Doc.  85-29229  Filed 

BiUJNG  COK  793»«V« 


NUCLEAR  REGULATORY 
CCMMIiSSION 

Documents  Containkif  nepoH»  or 


12-*-85:8M5aml 


of  Management  amll  Budget  (OMB) 
Review 


'  Rej  ul 


agency:  Nuclear 
Conunissioo  (NRC), 
action:  Notice  of  the 
informatioD  coUectioh 


latory 
OMB  review  of 


^  The  NKC  baft  lecenUy 
submitted  to  OMB  for  review  the 
foflowing  proposal  fqr  tfae  collection  of 
information  under  tkft  prorisians  of 
ftipcrwork  Redtictroa  Act  (44  U.S.C. 
Chapter  35).  I 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revisicyi. 

2.  Tile  Htk  ef  the  iifarmatiofu 
collection:  10  CFR  P^rt  20.  Standards  for 
Protection  Against  R^idiation. 

3.  The  form  mmbe  r  if  afipiicahle:  Not 
applicable. 

4l  How  olteft  ^tt  o  >Uection  is 
required:  On  occasion. 

5.  Who  will  be  req  iired  or  asked  to 
report:  NRC  Licensei  s. 

&  An  Mtiaatg  o£  t  le  number  of 
responses:  316.163. 

7.  An  estimate  of  t  le  total  number  of 
hours  needed  to  com  plete  the 
requirements  or  reqi  est:  374.230. 

8.  An  indication  ol  whether  Section 
3504(h).  Pub.  L  96-5  1  applies:  Not 
applicable. 

9.  Abstract: 

The  NRC  is  propo;  ing^a  major 
revision  of  10  CFR  P^rt  20  which 
provides  the  requirei  nents  for  the 
protection  of  individ  ials  who  are 
exposed,  both  withii  and  outside  of  the 
workplace,  to  ioaizii  g  radiation  from 
loutine  activities  (nc  mml  opctatiows^ 
v\  hich  are  licensed  b  y  the  NRC.  The 


revisions  would  affect  the  recordkeeping 
and  reporting  requiremenls  for  af! 
categories  of  NRC  licensees. 

Copies  of  the  submittaf  may  be 
inspected  or  obtained  for  a  fee  from  tfie 
NRC  Public  Doctiment  Room.  17T7  H 
Street  NW..  Washington.  DC  20555. 

Conuaentvaad  (fBestioas  skeold  be 
directed  to  the  OMB  reviewer  Jefiiersao 
B.ftil(2B2)  386-73101 

The  NRCClewa»x  Officer  is  R. 
kitepiien  ucew.  ( Jwa/  4in0'moip^ 

Dated  at  Bethesda.  Maryland,  this  3rtf  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
PatridJB  G.  Norry, 
Director.  Office  of  AchniaisUalion. 
(FR  Doc.  8S-292SO  Filed  t2-»-89(  8:45  ami 


t  Containing  Repoctlag  or 
RecordlivepHfig  Requirements;  Office 
of  Management  and  Budget  Review 


;  Nudear  Regittatory 
Commission. 


:  Notice  of  the  Office  of 
Management  and  Buti^t  reriew  of 
iofcvmation  collectiaa. 


n  The  Nuclear  Regalatory 
Commission  has  recently  submitted  to 
the  Office  of  Managenent  and  Budget 
(O^ffl)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  ftiperwork 
Reduction  Act  (44  U.S.C.  Chapter  36)> 

1.  Tjpeortabmission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  informatioR 
collection; 

These  rules,  commonly  referred  to  as 
the  "Insider  Safeguards  Rules."  coneist 
of  revisions  to: 
10  CFR  Part  50— Oomestic  Licensing  of 

Production  and  UtiTization  Facilities, 

and 
10  CFR  Part  73— Physical  Protection  of 

Plants  and  Materials 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  coUectiiui  is 
required:  The  requirement  for  an  Access 


Authorization  Plan  and  revisions  to 
security  plans  are  one-time 
requirements,  with  changes  to  be 
submitted  as  ottmiiint.  Other 
information  coUections  are  required  as 
occasioned  by  the  occnrrence  of 
specified  events, 

5.  Who  win  be  requited  or  asked  to 
report:  Power  reactor  GceBsees-  and 
applicants. 

6.  An  estimate  of  the  mnnber  of 
response  st 

10  CFH  Part  50— t  per  site 
10  CFR  Part  7g— Vaiien    range  1  to 
1,500  per  site 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
KijuiceBeBt  or  request: 

10  CFR  Part  50— 2JB70 
10  CFR  Part  73—293.443 

8.  An  indication  of  whether  section 
3504  (h).  Pub.  L  96-511  applies:  Not 
applicable. 

3.  Abetrach  Power  reactor  hcensees 
and-applicantftwiQ  be  required  to 
prepare  and  submit  for  NRC  approval  an 
Access  Authorization  Plan  and  revisions 
to  security  pians,  which  indede  the 
estabHshment  and  maintenance  of 
access  authorization  files  for  iadivichials 
having  access  to  protected  areas  and  - 
vital  islands,  and  other  miscellaneous 
Safeguards  amendments  to  10  CFR  Part 
73. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H  . 
Stceet,  NW..  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Jefferson 
B.  Hili  (20^  396-7340. 

The  NRC  Clearance  Officer  is  R. 
Syiepneft  svcott,  f3tw/  41id  tioew. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  December  1985. 

For  die  Nucie«r  Regulatory  ComnisMon. 
Patricia  G.  Nony. 
Director,  Office  of  Administration. 
[FR  Doc.  85-29252  Filed  12-9-85;  8:45  am] 
BtLUNG  CODE  79KM>1-ar 


Fedwal  Regbter  /  Vol  50.  Na  237  /  Tuesday.  December  iq  19BS  /  hfottces 


POSTAL  fMTE  COMIIMSSIOM 

[Onter  No.  652.  Docket  No.  AM-«] 

Sanitaria  Springs,  New  Yorii  13836 
<GMrga  C.  Wliiwns  •(  sL,  Petttfonars); 
Order  AocapUng  Appeal  and 
EstabHsNna  Procedural  SctMduie 
Under  39  UL&C.  404(bX5^ 

Issued:  December  3, 1S85. 

Before  CommiuioBerft:  lanet  D.  Steiger. 
Chairman:  Henry  R.  Folsom.  Vice-CSiairaaii: 
lohn  W.  Crutcher,  Bonnie  Guiton;  Patti  Birge 
Tyson. 

.Docket  Number:  A86~4. 

Name  of  affected  post  office:  Sanitaria 
Springs.  New  York  13836. 

Namefs)  of  Petitioner(s):  Geoi^  C 
Williams  and  others. 

Type  of  determination:  Closing. 

Dote  of  filing  of  first  appeal  papers: 
November  25, 1965. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(A)l. 

Z.  ^ect  on  the  community  [39  U.S.C 
404(b){2)fC)J. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed:  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C 
404(b)(5))  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shaU  be  served  on  \iie 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  December  10, 1965. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp. 
Secretary. 

Appendix 

November  25, 1965— Filing  of  Petition 
December  3, 1985— Notice  and  Order  of 

Filing  of  Appeal 
December  20, 1985 — ^Last  day  for  filing 

petitions  to  intervene  [see  39  CFR 

3001.111(b)l 
December  30, 1985 — Petitioners' 

Participant  Statement  or  Initial  Brief 

[see  39  CFR  3001.115(a)  and  (b)] 
January  21. 1986 — Postal  Service 

Answering  Brief  [see  38  CFR 

3001.115(c)] 


February  5. 1986— (1)  Petitioners'  Reply 
Brief  should  Petitioners  chooee  to  file 
one  [see  39  CFR  3001.11S(d)] 

February  12. 1986— (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument  The  Coauniasian  wiQ 
schedule  oral  ai^ument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  30  CFR  3001.11^ 

March  25, 1986— Expiration  ot  120-day 
decisional  schedule  [see  38  VSC 
404(bM5)] 

(FR  Doc.  8S-2K2S  Filed  12-»-85;  ft4S  am) 

BtUMta  COOE  771S-01-M 


SKWITtES  AMD  EXCHAWQE 
COMMISSION 


tl 


Ne^  IC-148M;  f«a  Nsl  812-6106)] 


ASA  Umtted;  Notice  Of  FMng  Of 
AppHcation  for  an  Order  Puriuant  to 
Section  7(d)  of  the  Act  Pemittting 
Amendment  of  Cuetodian  Agreement 

December  4,  tSSS. 

Notice  is  hereby  given  that  ASA 
Limited  (fwrnerly  named  American- 
South  African  Investment  Company 
Limited  and  hereinafter  referred  to  as 
"Applicant"),  54  Marshall  Street 
Johannesburg,  South  Africa,  registered 
under  the  Investment  Company  Act  of 
1940  ("Act")  as  a  closed-end.  non- 
diversified  management  investment 
company,  filed  an  application  on  May  2, 
1985,  and  amendments  thereto  on 
November  21  and  December  2. 1985,  for 
an  order  of  the  Commission,  pursuant  to 
section  7(d)  of  the  Act.  permitting 
Applicant  to  amend  its  Custodian 
Agreement  and  other  documents.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for  a 
complete  text  of  the  applicable 
provisions. 

Applicant  states  that  it  was 
incorporated  in  1958  under  the 
Companies  Act  of  the  Republic  of  South 
Africa  and  that  it  was  permitted  to 
register  as  an  investment  company, 
pursuant  to  section  8  of  the  Act,  and  to 
offer  publicly  its  securities  within  the 
United  States  by  an  order  of  the 
Commission  dated  August  13, 1958 
(Investment  Company  Act  Release  No. 
2756,  hereinafter  referred  to  as  "1956 
Order").  Applicant  further  states  that  it 
presendy  has  a  Custoc&an  Agreement 
with  Citibank.  N.A.  ("Custodian"),  a 
national  banking  association,  organized 
and  existing  imder  the  laws  of  the 
United  States,  with  total  assets  (rf 
approximately  $155  btllioa.  By  a 
subsequent  order  of  the  Commission 


dated  April  7. 1961  (Investment 
Company  Act  Release  Na  11722), 
Applicant  was  permitted  to  amend  its 
Custodian  Agreement  in  order  to  allow 
Applicant  to  invest  available  cash  in 
short-term  wcorities. 

The  application  indicates  that  the 
Custodian  A^vement  (wfaicfa  was  part 
of  the  basis  of  the  1956  Order)  provided 
that  Appkcant's  purchase  or  sale  of 
portfolio  securities,  other  than  those 
executed  on  an  "established  securities 
exchange",  be  settled  in  the  United 
States;  the  Custodian  Agreement 
pursuant  to  the  1956  Order,  defined 
"established  securities  exchange"  as 
one  encompassed  by  section  2(a)(26)  of 
the  Act  the  London  Stock  Exchange,  or 
^  Johannesburg  Stock  Exchange. 

Applicant  now  proposes  to  purchase 
portfolio  securities  which  are  issued  by 
non-South  African  companies  (as  is 
permitted  by  its  investment  policy), 
many  of  whidi  are  Hated  on  securities 
exchanges  other  than  those  wfaidi  are 
"established  securities  exchanges'*  as 
defined  in  the  Custodian  Agreement 
Applicant  therefore,  proposes  to  amend 
the  definition  of  "established  securities 
exchange"  as  presendy  contained  in  the 
Custodian  Agreement  to  include  the 
Tokyo  Stock  Exchange,  die  Toronto 
Stodc  Exdiange.  the  Stock  Exchange  of 
Melbourne,  Ltd.  and  the 
Effektenborsenverein  Zurich  Exchange 
("Additional  Exchange"),  so  as  to  permit 
the  Custodian  to  settle  such  transactions 
in  the  country  where  such  Exchange  is 
located. 

In  sunxjrt  of  its  request  to  amend  its 
Custodian  Agreemoit  Applicant  states 
that  the  present  requirement  that 
settlement  of  transactions  other  than 
those  executed  on  "established 
securities  exchange"  must  occur  in  the 
United  States  renders  it  impracticable 
for  Applicant  to  purchase  portfolio 
securities  on  those  Additional 
Exchanges  because  of  various 
requirements  imposed  by  those 
Exchanges  relating  to  the  delivery  and 
settlement  of  securities  traded  on  tiKwe 
Exchanges.  Moreover,  Applicant 
contends  that  each  of  the  Additional 
Exchanges  are  active  Exchanges,  with 
aiuiual  trading  volumes  in  the  billions  of 
dollars  and  that  those  Exchanges  are  all 
governed  by  or  operate  within  an 
established  body  of  laws  or  regulations 
of  their  respective  countries. 

In  addition,  Api^cant  states  it  may  be 
or  may  become  either  prohibited  by  law 
or  regulation  or  financially 
impracticable  (for  example,  because  of 
shipping  costs  or  the  cost  of  insuring 
securities  during  shipping)  for  Applicant 
to  remove  securities  purchased  by  it 
from  the  country  in  which  certain 
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"established  se  curities  exchanges"  are 
located.  Applic  ant,  therefore,  seeks  to 
amend  its  Cust  }dian  Agreement  and  its 
Memorandum  4nd  Articles  of 
Association  to  permit  the  Custodian  to 
appoint  an  "eligible  foreign  custodian" 
as  that  term  is  defined  in  Rule  17f-5  of 
the  Act,  or  an  overseas  branch  of  the 
Custodian,  as  its  sub-custodian  for  the 
purposes  of  holping  securities  purchased 
by  Applicant  ot  those  Additional 
Exchanges  in  Japan,  Australia. 
Switzerland  and  Canada. 

In  support  of  the  above  request. 
Applicant  represents  that,  prior  to 
Applicant's  puithase  of  securities  on  an 
"established  se  purities  exchange"  in  any 
of  the  above  countries,  if  an  "eligible 
foreign  custodian"  is  to  be  appointed  as 
subcustodian: 

(1)  A  majority  of  Applicant's  board  of 
directors  will  have  determined  that 
maintaining  Applicant's  assets  in  that 
country  is  consistent  with  the  best 
interests  of  Apolicant  and  its 
shareholders;  1 

(2)  A  majoritf  of  Applicant's  board  of 
directors  will  have  determined  that 
maintaining  suah  assets  with  the 
particular  foreign  custodian  is  consistent 
with  the  best  interests  of  Applicant  and 
its  shareholders; 

(3)  A  majorit;  ■  of  Applicant's  board  of 
directors  will  approved,  as  consistent 
with  the  best  interest  of  Applicant  and 
its  shareholder^,  a  written  contract 
which  will  gov€  m  the  manner  in  which 
such  subcustod  an  will  maintain 
Applicant's  ass  !ts.  That  contract  will 
provide  that: 

(i)  Applicant  vill  be  adequately 
indemnified  an(  its  assets  adequately 
insured  in  the  e  /ent  of  loss; 

(ii)  Applicant  s  assets  will  not  be 
subject  to  any  r  ght,  charge,  security 
interest,  lien  or  claim  of  any  kind  in 
favor  of  the  fon  ign  custodian  or  its 
creditors  excep  a  claim  of  payment  for 
their  safe  custoi  ly  or  administration; 

(iii)  Beneficia  ownership  of 
Applicant's  assi  ;ts  will  be  freely 
transferable  wii  hout  the  payment  of 
money  or  value  other  than  for  safe 
custody  or  adm  nistration; 

(iv)  Adequate  records  will  be 
maintained  identifying  the  assets  as 
belonging  to  Ap  plicant; 

(v)  Applicant  s  independent  public 
accountants  wi!  I  be  given  access  to 
those  records  oi  confirmation  of  the 
content  of  those  records;  and 

(vi)  Applicani  will  receive  periodic 
reports  with  respect  to  safekeeping  of 
the  company's  assets,  inlcuding,  but  not 
limited  to,  notification  of  any  transfer  to 
or  from  Applicant's  account. 

(4)  The  board  of  directors  will 
esia'oiish  a  syst  >m  to  monitor  such 


foreign  custody 


arrangements  to  ensure 


compliance  with  the  conditions  of  Rule 
17f-5oftheAct. 

(5)  A  majority  of  the  board  of 
directors,  at  least  annually,  will  review 
and  approved  the  continuation  of  such 
arrangements  as  consistent  with  the 
best  interests  of  Applicant  and  its 
shareholders. 

Applicant  further  represents  that, 
prior  to  its  purchase  of  securities  on  an 
"established  securities  exchange"  in  any 
of  those  countries,  if  an  overseas  branch 
of  the  Custodian  is  to  be  appointed  as 
subcustodian: 

(1)  A  majority  of  Applicant's  board  of 
directors  will  have  determined  that 
maintaining  such  assets  in  such  country 
is  consistent  with  the  best  interests  of 
Applicant  and  its  shareholders; 

(2)  Applicant's  board  of  directors  v\nll 
establish  a  system  to  monitor  such 
foreign  custody  arrangements  and  to 
ensure  that  the  amount  of  cash  and  cash 
equivalents  maintained  in  the  care  of 
such  overseas  branch  is  limited  to  an 
amount  reasonably  necessary  to  effect 
Applicant's  foreign  securities 
transactions;  and 

(3)  A  majority  of  Applicant's  board  of 
directors,  at  least  annually,  will  review 
and  approve  the  continuation  of  such 
arrangement  as  consistent  with  the  best 
interests  of  Applicant  and  its 
shareholders. 

In  addition,  Applicant  represents  that 
where  a  majority  of  the  board  of 
directors  has  determined  that  a 
particular  subcustodian  may  no  longer 
be  considered  eligible  under  Rule  17f-5 
or  may  no  longer  be  considered  an 
overseas  branch  of  the  Custodian,  or 
that  continuance  of  any  subcustodian 
arrangement  would  not  otherwise  be 
consistent  with  the  best  interests  of 
Applicant  and  its  shareholders. 
Applicant  will  withdraw  its  assets  from 
the  care  of  that  subcustodian  as  soon  as 
reasonably  practicable,  and  in  any  event 
within  180  days  of  the  date  when  the 
directors  make  that  determination.  In 
making  that  determination.  Applicant's 
boad  of  directors  will  consider  the 
factors  identified  by  the  Commission  in 
the  Notes  to  Rule  17f-5.  Applicant 
further  states  that  should  removal  of 
securities  purchased  by  Applicant  on 
those  Additional  Exchanges  become 
either  prohibited  by  law  or  regulation  or 
become  financially  impracticable  such 
that  an  "eligible  foreign  custodian"  or  an 
overseas  branch  of  the  Custodian  would 
be  utilized,  in  that  event.  Applicant's 
amended  Custodian  Agreement  and  its 
Memorandum  and  Articles  of 
Association  will  not  permit  it  to 
maintain  in  excess  of  five  percent  of  its 
total  assets  in  each  of  those  countries 
where  an  Additional  Exchange  is 
located. 


In  addition.  Applicant  seeks  relief 
permitting  it  to  maintain  in  the  Republic 
of  South  Africa  up  to  three  percent  of  its 
assets  in  short-term  rand  denominated 
investments  issued  or  guaranteed  by  the 
Republic  of  South  Africa  rather  than  in  a 
non-interest  bearing  account  with  the 
Custodian.  Applicant  states  that  it 
would  neither  incur  the  currency 
exchange,  shipping  and  insurance  costs 
nor  forego  the  higher  interest  yields 
available  on  rand  denominated 
investments  if  available  cash  is  invested 
in  short-term  securities  rather  than  in 
the  presently  maintained  non-interest 
bearing  account  with  the  Custodian. 
Therefore,  Applicant  proposes  to  amend 
the  Custodian  Agreement  and  its 
Memorandum  and  Articles  of 
Association  to  permit  the  Custodian  to 
appoint  Barclays  National  Bank  Limited 
("Barclays"),  an  "eligible  foreign 
custodian"  as  that  term  is  defined  in    - 
Rulel7f-5oftheAct. 

In  support  of  its  request.  Applicant 
represents  that,  prior  to  the  appointment 
of  Barclays  as  subcustodian  for  those 
short-term  investments.  Applicant's 
board  of  directors  will  be  subject  to  the 
same  representations  applicable  to  the 
use  of  other  "eligible  foreign  custodians" 
described  above.  Applicant  further 
represents  that  as  a  hirther  condition  to 
this  relief.  Applicant  represents  that  its 
Custodian  Agreement  will  be  amended 
so  that  Applicant  will  be  prohibited 
from  maintaining  in  excess  of  three 
percent  of  its  total  assets  in  South 
Africa. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  27, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-29272  Filed  12-9-«5;  8:45  am)  " 
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( Rel«*M  Mo.  SS-23t3);  70-71M1 

National  Fuel  Qas  Distributioii  Corp^ 
Proposed  Sale  of  All  Utiltty  Assets  m 
Ohio 

December  3, 1986. 

National  FUei  Gas  IKstributkm 
Corporation  ("Distribution 
CorporatioB**).  10  Lafayette  Square, 
Buffalo,  New  Yoric  14203,  a  gas  utility 
subsidiary  of  National  Fuel  Gas 
Company,  a  nigiatered  bokUng  company, 
has  filed  a  declaration  with  this 
Commission  pursuant  to  section  12(d)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  44  proomlgated 
thereunder. 

.    Distribution  Corporation  proposes  to 
sell,  pursuant  to  a  sale  agreement,  all  of 
its  utility  assets  in  the  State  of  Ohio  to 
Clearfield  Energy,  Inc.  ("Clearfield*'),  a 
non-associated  company,  for  the 
following  cash  consideratiop:  the  greater 
of  (1)  $3,300,000  or  (2)  the  net  book  value 
of  Distribution  Corporation's  Ohio  rate 
base  as  of  the  last  day  of  the  month 
prior  to  close  of  the  sale,  minus  the  Ohio 
portion  of  Distribution  Corporation's 
accumulated  deferred  investment  tax 
credit  account  as  of  such  date.  No  other 
consideration  is  involved. 

It  is  stated  that  Distribution 
Corporation  desires  to  sell  its  Ohio 
utility  assets  primarily  for 
administrative  convenience.  The 
company  has  only  approximately  5,600 
retail  customers  in  Ohio  (less  than  1%  of 
its  total)  and  received  approximately    ' 
$6.6  million  in  revenues  from  C%io 
customers  in  Hscal  1984.  These  revenues 
represent  less  than  1%  of  the 
consolidated  revenues  of  Distribution 
Corporation  and  its  parent  company. 
Yet  Distribution  Corporation,  by  having 
this  small  presence  in  Ohio,  is  obliged  to 
file  rate  cases  and  comply  with  a 
different  set  of  rate-related  regulation, 
safety-related  regulation,  and  other 
utility  regulation.  Distribution 
Corporation  believes  that  continuation 
of  its  operations  in  Ohio  would  be 
unduly  burdensome. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  27, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 


\ 


person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  iqay  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-29273  Filed  12-9-8S;  8:45  un) 

BIUJNG  CODE  MKHll-M 


SMALL  BUSINESS  ADMINISTRATION 
[Designation  of  Disaster  Loan  Area  63C9] 

Calif  omia;  Designation  of  Disastar 
Loan  Area 

Correction 

In  FR  Doc.  85-28438  appearing  on 

page  49147  in  the  issue  of  Friday, 
November  29, 1985,  the  heading  should 
have  appeared  as  set  forth  above. 

BlUiNa  CODE  tsos-et-M 

[Designation  of  Disaster  Loan  Area  2220] 

New  Jersey;  Deaignatloa  of  Disastar 
Loan  Area 

Correction 

In  FR  Doc  85-28437  appearmg  on 

page  49147  in  the  issue  of  Friday. 
November  29, 1985,  the  heading  should 
-have  appeared  as  set  forth  above. 

BILUNQ  CODE  ISOSmi-M 


DEPARTMEffT  OF  STATE 

[Public  Notice  CM-8/912] 

Bureau  of  Oceans  and  Intamatkmal 
Environmental  and  SdontWc  Affairs; 
Coca  Crop  Eradication  Programs 

agency:  Department  of  State. 
action:  Finding  of  No  Significant 
Impact. 


R  The  Department  of  State  has 

prepared  an  environmental  assessment 
regarding  proposd  assistance  to  coca 
crop  eradication  programs  oversew 
using  the  herbicide  Garlon  (triclopyr). 
The  assistance  would  be  provided  by 
the  Department's  Bureau  for 
International  Narcotics  Matters  as  part 
of  its  mandate  to  reduce  the  flow  of 
illicit  drugs  into  the  United  States  from 
foreign  sources. 

Based  on  the  findings  of  the 
environmental  assessment,  the 
Department  has  concluded  that  there 


will  be  no  significant  environniental 
impacts  from  the  proposed  program. 

Copies  of  the  environmental 
assessment  may  be  obtained  from  Paul 
).  Glasoe,  OES/ENR.  Department  of 
State,  Washington,  DC  20520 
(Telephone:  202/632-8527), 

Dated:  December  3, 1985. 
Bill  L  Long, 

Director.  C^ceof  Food  and Naturoi 
Resources. 
(FR  Doc.  85-29186  Filed  12-»<8S:  8c4S  am] 

BtUiNa  CODE  471»4»-a 


DEPAfrnHENT  OF  TRANSPORTATION 

Office  of  the  Sacralwy 

(Order  85-12-4(  DodMt  42im 

Application  of  Temsco  llallcoptars. 
Inc.,  tor  CavlMcala  Authority  Undor 
SubpartQ 

AQENCV:  Department  of  Tran^MMlation. 

action:  Notice  of  Order  to  Show  Cause, 
(Order  8S-12-4)  Docket  42893. 

SUMMAKV:  The  Department  is  dnecting 
all  interested  persons  to  riiow  cause 
why  it  should  not  issue  an  order  finding 
Temsco  Helicopters,  Inc..  fit  to  engege  in 
interstate  and  overseas  scheduled  air 
transportation. 

DATES:  Persons  wishing  to  file 
objections  shall  do  so  no  later  than 
December  24. 1985:  answers  to 
objections  shall  be  filed  no  later  than 
January  3, 1986. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  E>ocket 
42893  and  addressed  to  the 
Documentary  Services  Division,  U.S.  - 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Room  4107, 
Washington,  DC  20590,  and  should  be 
served  upon  the  persons  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT 

Betsy  Wolf,  (202)  426-7831,  Office  of 
Aviation  Enforcement  and  Proceedings, 
or  Patricia  T.  Szram.  (202)  755-3812. 
Office  of  Aviation  Operations.  Special 
Authorities  Division,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington.  DC  205ea 

Dated:  December  3. 1985. 
PUHpW.ffaseMne, 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  85-29232  Filed  12-0-85:  &-45  am) 
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DEPARTMENT  ^F  THE  TREASURY 

Bureau  of  Alcol^ol,  Tobacco  and 
Firearms 

[Notkw  Na  574] 

Commerce  in  Ejblosives;  List  of 
Explosive  Matenals 

Pursuant  to  thi !  provisions  of  section 
841(d)  of  Title  18  United  States  Code, 
and  27  CFR  55.23.  the  Director.  Bureau  of 
Alcohol.  Tobacc6.  and  Firearms,  must 
publish  and  revise  at  least  annually  in 
the  Federal  Regii  iter  a  list  of  explosives 
determined  to  be  within  the  coverage  of 
18  U.S.C.  Chapte  r  40.  Importation, 
Manufacture.  Dii  tribution  and  Storage 
of  Explosive  Malerials.  This  Chapter 
covers  not  only  e  xplosives.  but  also 
blasting  agents  a  nd  detonators,  all  of 
which  are  define  1  as  explosive 
materials  in  secti  on  841(c)  of  Title  18, 
United  States  Code. 

Accordingly,  tl  e  following  is  the  1985 
List  of  Explosive  Materials  subject  to 
regulation  under  18  U.S.C.  Chapter  40, 
which  includes  both  the  list  of 
explosives  (including  detonators) 
required  to  be  published  in  the  Fefleral 
ig  agents.  The  list  is 
iclude  any  and  all 
_  any  of  the  materials 
Is  constituting 


Register  and  bla 
intended  to  also 
mixtures  contain 
in  the  list.  Mate  ,  ^ 

blasting  agents  a^  marked  by  an 
asterisk.  While  the  list  is 
comprehensive,  it  is  not  all  inclusive. 
The  fact  that  an  ^xplosive  material  may 
not  be  on  the  list  does  not  mean  that  it  is 
not  within  the  coverage  of  the  law  if  it 
otherwise  meets  |he  statutory 
definitions  in  Sedtion  841  of  Title  18, 
United  States  Code.  Explosive  materials 
are  listed  alphab  itically  by  their 
conunon  names  fi  >llowed  by  chemical 
names  and  synoi^yms  in  brackets.  This 
revised  list  superfedes  the  List  of 
Explosive  Materials  dated  December  28, 
1984  (49  FR  50492  and  will  be  effective 
as  of  January  1, 1 185]. 


List  of  Explosive 


^teiials 


"heavy 


metals, 
contaiiing  polymeric 


Acetylides  of 
Aluminum 

propellant 
Aluminum  ophor^e  explosive 
Amatex. 
Amatol. 
Ammonal. 
Anunonium  nitrafe 

(cap  sensitive) 
•Ammonium  nitrate 

(non  cap  sensi 
Aromatic  ni 


mixtures. 
Ammonium  percMlorate 
size  less  than  1  i 


explosive  mixtures 

explosive  mixtures 
)• 
tro-cdmpound  explosive 


t  ve). 


having  particle 
microns. 


Ammonium  perchlorate  composite 

propellant. 
Ammonium  picrate  [picrate  of  ammonia. 

Explosive  D]. 
Ammonium  salt  lattice  with 

isomorphously  substituted  inorganic 

salts. 
*ANFO  [ammonium  nitrate-fuel  oilj. 

B 

Baratol. 

Baronol. 

BEAF  [l,2-bi8  (2,2-difluoro-2- 
nitroacetoxyethane)]. 

Black  powder. 

Black  powder  based  explosive  mixtures. 

'Blasting  agents,  nitro-carbo-nitrates. 
including  non  cap  sensitive  slurry  and 
water-gel  explosives.  •    •: 

Blasting  caps. 

Blasting  gelatin. 

Blasting  powder. 

BTNEC  [bis  (trinitroethyl)carbonate]. 

BTNEN  [bis  (trinitroethyl)  nitramine). 

BTTN  [1,2,4  butanetriol  trinitrate]. 

Butyl  tetryl. 


Calcium  nitrate  explosive  mixture. 
Cellulose  hexanitrate  explosive  mixture. 
Chlorate  explosive  mixtures. 
Composition  A  and  variations. 
Composition  B  and  variations. 
Composition  C  and  variations. 
Copper  acetylide. 
Cyanuric  triazide. 

Cyclotrimethylenetrinitramine  [RDX]. 
Cyclotetramethylenetrainitramine 

[HMX]. 
Cyclotol. 

D 

DATB  [diaminotrinitrobenzene]. 

DDNP  [diazodinitrophenol]. 

DEGDN  [diethyleneglycol  dinitrate]. 

Detonating  cord. 

Detonators. 

Dimethylol  dimethyl  methane  dinitrate 

composition. 
Dinitroethyleneurea. 
Dinitroglycerine  [glycerol  dinitrate]. 
Dinitrophenol. 
Dinitrophenolates. 
Dinitrophenyl  hydrazine. 
Dinitroresorcinol. 
Dinitrotoluene-sodium  nitrate  explosive 

mixtures. 
DIPAM. 

Dipicryl  sulfone. 
Dipicrylamine. 

DNDP  [dinitropentano  nitrile]. 
NNPA  [2,2-dinitropropyl  acrylate]. 
Dynamite. 


EDNA. 

Ednatorl. 

EDNP  [ethyl  4. 4-dinitropentanoate]. 

Erythritorl  tetranitrate  explosives. 


Esters  of  nitro-substituted  alcohols. 

EGDN  [ethylene  glycol  dinitrate]. 

Ethyl-tetryl. 

Explosive  conitrates. 

Explosive  gelatins. 

Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and 

hydrocarbons. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  nitro 

bodies. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water  - 

insoluble  fuels. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water 

soluble  fuels. 
Explosive  mixtures  containing 

sensitized  nitromethane. 
Explosive  mixtures  containing 

tetranitromethane  (nitro  form). 
Explosive  nitro  compounds  of  aromatic 

hydrocarbons. 
Explosive  organic  nitrate  mixtures. 
Explosive  liquids. 
Explosive  powders. 

F 

Fulminate  of  mercury. 
Fulminate  of  silver. 
Fulminating  gold. 
Fulminating  mercury. 
Fulminating  platinum. 
Fulminating  silver. 

G 

Gelatinized  nitrocellulose. 
Gem-dinitro  aliphatic  explosive 

mixtures. 
Guanyl  nitrosamino  guanyl  tetrazene. 
Guanyl  nitrosamino  guanylidene 

hydrazine. 
Guncotton. 

H 

Heavy  metal  azides. 

Hexanite. 

Hexa  ni  trodiphenylamine. 

Hexanitrostilbene. 

Hexogene  or  octogene  and  a  nitrated  N- 

methylaniline. 
Hexolites. 
HMX  [cyclo-1.3.5.7-tetramethylene- 

2,4.6.8-tetranitramine;  Octogen]. 
Hydrazinium  nitrate/hydrazine/ 

aluminum  explosive  system. 
Hydrazoic  acid. 

I 

Igniter  cord. 

Igniters. 

Initiating  tube  systems. 

K 

iONBF  [potassiiun  dinitorbenzo- 
furoxane]. 
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Lead  azide. 

Lead  mannite. 

Lead  mononitroresorcinate. 

Lead  picrate. 

Lead  salts,  explosive. 

Lead  styphnate  [styphnate  of  lead,  lead 

trinitroresorcinate]. 
Liquid  nitrated  polyol  and 

trimethylolethane. 
Liquid  oxygen  explosives.   ' 

M  .'•:'.:-■   •■''••■.■: 

Magnesium  ophorite  explosives. 

Mannitol  hexanitrates. 

MDNP  [methly  4,4-dinitropentanoate]. 

Mercuric  fulminate. 

Mercury  oxalate. 

Mercury  tartrate. 

Minol-2  [40%  TNT,  40%  ammonium 

nitrate,  20%  aluminum]. 
Mononitrotoluene-nitroglycerin  mixture. 
Monopropellants. 

N 

NIBTN  [nitroisobutametriol  trinitrate]. 
Nitrate  sensitized  with  gelled 

nitroparaffm. 
Nitrated  carbohydrate  explosive. 
Nitrated  glucoside  explosive. 
Nitrated  polyhydric  alcohol  explosives. 
Nitrates  of  soda  explosive  mixtures. 
Nitric  acid  and  a  nitro  aromatic 

compound  explosive. 
Nitric  acid  and  carboxylic  fuel 

explosive. 
Nitric  acid  explosive  mixtures. 
Nitro  aromatic  explosive  mixtures. 
Nitro  compounds  of  furane  explosive 

mixtures. 
Nitrocellulose  explosive. 
Nitroderivative  of  urea  explosive 

mixture. 
Nitrogelatin  explosive. 
Nitrogen  trichloride. 
Nitrogen  tri-iodide. 
Nitroglycerine  [NG,  RNG,  nitro,  glyceryl 

trinitrate,  trinitroglycerine]. 
Nitroglycide. 
Nitroglycol  (ethylene  glycol  dinltrate, 

EGDN). 
Nitroguanidine  explosives. 
Nitroparaffms  Explosive  Grade  and 

ammonium  nitrate  mixtures. 
Nitronium  perchlorate  propellant 

mixtures. 
Nitrostarch. 

Nitro-substituted  carboxylic  acids. 
Nitrourea. 


Octogen  (HMXJ. 

Octol  [75  percent  HMX.  25  percent 

TNT]. 
Organic  amine  nitrates. 
Organic  nitramines. 


PBX  [RDX  and  plasticizer]. 


Pellet  powder. 

Penthrinite  composition. 

Pentolite. 

PYX  (2,6-bi8(picrylamino)-3,5- 

dinitropyridine 
Perchlorate  explosive  mixtures. 
Peroxide  based  explosive  mixtures. 
PETN  [nitropentaerythrite, 

pentaerythrite  tetranitrate, 

pentaerythritol  tetranitrate]. 
Picramic  acid  and  its  salts. 
Picramide. 

Picrate  of  potassium  explosive  mixtures. 
Picratol. 

Picric  acid  (explosive  grade). 
Picryl  chloride. 
Picryl  fluoride. 
PLX  [95%  nitromethane,  5% 

ethylenediamine]. 
Polynitro  aliphatic  compounds. 
Polyolpolynitrate-nitrocellulose 

explosive  gels. 
Potassium  chlorate  and  lead 

sulfocyanate  explosive. 
Potassium  nitrate  explosive  mixtiu^s. 
Potassium  nitroaminotetrazole. 

R 

RDX  [cyclonite,  hexogen.  T4,  cyclo-1,3,5- 
trimethylene-2,4,6,-trinitramine; 
hexahydro-l,3,5-trinitro-S-triazine]/ 


Safety  fuse. 

Salts  of  organic  amino  sulfonic  acid 

explosive  mixture. 
Silver  acetylide. 
Silver  azide. 
Silver  fulminate. 

Silver  oxalate  explosive  mixtures. 
Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 
Silver  tetrazene. 
Slurried  explosive  mixtures  of  water, 

inorganic  oxidizing  salt,  gelling  agent, 

fuel  and  sensitizer  (cap  sensitive). 
Smokeless  powder. 
Sodatol. 
Sodium  amatol. 
Sodium  dinitro-ortho-cresolate. 
Sodium  nitrate-potassium  nitrate 

explosive  mixture. 
Sodium  picramate. 
Squibs. 
Styphnic  acid. 


Tacot  [tetranitro-2,3,5,6-dibenzo- 

1 ,3a,4,6a-tetrazapentalene] . 
TATB  [triaminotrinitrobenzene]. 
TEGDN  [triethylene  glycol  dinitrate]. 
Tetrazene  [tetracene,  tetrazine,  1(5- 

tetrazolyl)-4-guanyl  tetrazene 

hydrate]. 
Tetranitrocarbazole. 
Tetryl  [2,4,6  tetranitro-N-methylaniline]. 
Tetrytol. 
Thichened  inorganic  oxidizer  salt 

slurried  explosive  mixture. 


TMETN  (trimethylolethane  trinitrate). 
TNEF  [trinitroethyl  formal). 
TNEOC  [trinitroethylorthocarbonatej. 
TNEOF  [trinitroethyl  orthoformete]. 
TNT  [trinitrotoluene,  trotyl,  trilite, 

triton). 
Torpex. 
Tridite. 
Trimethylol  ethyl  methane  trinitrate 

composition. 
Trimethylolthane  trinitrate- 

nitrocellulose. 
Trimonite. 
Trinitroanisole. 
Trinitrobenzene. 
Trinitrobenzoic  acid. 
Trinitrocresol. 
Trinitro-meta-cresol. 
Trinitronaphthalene. 
Trinitrophenetol. 
Trinitrophloroglucinol. 
Trinitroresorcinol. 
Tritonal. 

U 

Urea  nitrate. 

W 

Water  bearing  explosives  having  salts  of 
oxidizing  acids  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  sensitive). 


Xanthamonas  liydrophilic  colloid 

explosive  mixture. 
FOR  FURTHER  INFORMATION  CONTACT 

Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol,  Tabacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20226  (202-566- 
7591). 

Signed:  December  2. 1985. 
Stephen  E.  Higgins,  - 

Director. 

[FR  Doc.  85-29247  Filed  12-9-85:  8:45  im] 
BHJJNQ  COOC  M10-31-M 


VETERANS  ADMINISTRATION 

Agency  Fonn  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staR' 
offlce  issuing  the  form.  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  how  often  the  form  must 
be  filled  out.  (5)  who  will  be  required  or 
asked  to  report,  (6)  an  estimate  of  the 
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number  of  respoi  ises,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  am  (8)  an  indication  of 
whether  section  >504(h)  of  Public  Law 
96-411  applies. 

ADDRESSES:  Coptes  of  the  form  and 
supporting  documents  may  be  obtained 
from  Nancy  C.  \  cCoy,  Agency 
Clearance  Office  r  (732),  Veterans 
Administration.  1 110  Vermont  Avenue, 
NW..  Washingto  i,  DC  2042a  (202)  389- 


2146.  Comments 
items  on  the  list 


ind  questions  about  the 
ihould  be  directed  to 


the  VA's  OMB  D  ;sk  Officer.  Dick 
Eisinger,  Office  c  f  Management  and 
Budget.  726  Jacks  on  Place.  NW., 


Washington,  DC 


20503.  (202)  395-7316. 


DATES:  Commen  s  on  the  information 
collection  shoulc  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Odted:  December  5. 1985. 
Everett  Alvarez,  )r. 

Deputy  Administrator. 

Extension 


>f  Medicine  and 


( ^re  Home  Program 
lion. 


1.  Department 
Surgery. 

2.  Residential 
Sponsor  Applica 

3.  VA  Form  1042407, 

4.  One  time  on 

5.  Individuals 
Businesses  or 

6.1,000 

7.  80  hoars. 

8.  Not  applicable. 
[FR  Doc.  85-29259  F  iied  12-9-85;  8:45  am) 

BILUNQ  COOE  tSlO-OI-  II 


or 
•  oth  Br 


I  respons  es 


households: 
for-profit. 
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FEDERAL  RESERVE  SVdTEM  .  ;■ 

Board  of  Governors 

TIME  AND  date:  Approximately  11:00 
a.m.,  Friday,  December  13, 1985, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  considered:  . 

1.  Proposed  changes  to  the  Plans 
administered  under  the  Federal  Reserve 
System's  employee  beneHts  program. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was  .     . 
originally  announced  for  a  closed  meeting  on 
December  9. 1985.) 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  item  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  254-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  5, 1985.  ~'  . 

fames  McAfee, 

Associate  Secretary  <^  the  Board.    - 

(FR  Doc.  85-29334  Filed  12-85;  11:43  am] 

BILUNG  CODE  6210-01-M 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIME  AND  date:  10:00  a.m..  Friday, 

December  13. 1966. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  betvveen  20th  and  21  st  Streets, 

NW.,  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following 
items  is  anticipated.  These  matters  will 
be  voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  the 
Board's  Rules  Regarding  Delegation  of 
Authority  to  expedite  the  processing  of 
applications  and  competitive  factors 
reports. 

2.  Proposed  amendment  to  Regulation 
D  (Reserve  Requirements  of  Depository 
Institutions)  permitting  nonmember 
depository  institutions  in  Hawaii  to 
phase  in  reserve  requirements  on  money 
market  deposit  accounts. 

Discussion  Agenda 

3.  Proposed  revisions  to  Regulations  D 
(Reserve  Requirements  of  Depository 
Institutions)  and  Q  (Interest  on 
Deposits)  to  reflect  the  expiration  of  the 
Depository  Institutions  Deregulation 
Act 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — ^This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Ofllce.  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  December  5, 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-29335  Filed  12-«-85;  11:43  am] 

BILUNQ  CODE  UIO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIMS  AND  date:  11:35  a.m.,  Friday. 
December  6, 1985. 

The  busines  of  the  Board  required  that 
this  meeting  be  held  with  less  than  one 
week's  advance  notice  to  the  public,  and 
no  earlier  announcement  of  the  meeting 
was  practicable. 

place:  20th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Further 
consideration  of  Regulation  G  issues. 
(This  item  was  originally  announced  for 
a  closed  meeting  on  November  20, 1985.) 

CONTACT  PERSON  FOR  MORE 
wn^ORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board,  (202)  452-3204. 

Dated:  December  6. 1985. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-29351  Filed  12-6-85;  12:50  pm] 

BHJJNO  CODE  6210-01-M 


LEGAL  SERVICES  CORPORATION 

Committee  on  Audit  and  Appropriations 

TIME  AND  date:  Meeting  will  commence 
at  1:00  p.m.r  Wednesday,  December  18, 
1985  and  continue  until  all  official 
business  is  completed. 

place:  Sheraton  Hotel,  Navajo  Room, 
325  N.  Kansas,  El  Paso,  Texas  79901.  , 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—October  25, 1985 
— ^November  7, 1985 

3.  Modification  of  Budget  Guidelines 

4.  FY  1966  Preliminary  Consolidated 

Operating  Budget 

5.  FY  1967  Budget  Mark 

CONTACT  PERSON  FOR  MORE 

information:  Joel  Thimell,  Office  of 
Policy  Development  &  Communications 
(202)  863-1842. 

Date  issued:  December  6, 1985. 
Timothy  H.  Baker, 

Secretary. 

(FR  Doc.  85-29352  Filed  12-6-85: 12:51  pm] 

BtLUNO  CODE  6S20-3S-M 
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LEGAL  SERVICES  COt^PORATION 

Board  of  DirectOTS 


u  ntil  I 


TIME  AND  DATE: 
at  8:30  a.m.,  Thursday 
1985,  and  continue 
business  is  completed 
PLACE:  Sheraton 
325  N.  Kansas,  EI 


Meting  will  commerce 
December  19. 
all  official 


Hoi  el, 
Paso 


Navajo  Room, 
Texas  79901. 


STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  COM  MOERCOC 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
— November  8, 1985 

3.  Election  of  Chairman  Bid  Vice  Chairman 

of  the  Board 

4.  Report  of  the  Presid^t 

5.  Discussion  and  Acli4n  on  the 

Recommendations  of  the  Audit  and 

Appropriations  Committee 
— Modification  of  Budget  Guideiine* 
—FY  1986  Preliminaijy  Consolidated 

Operating  Budget 
—FY  1987  Budget  K^rk 

6.  Discussion  and  Actic  n  on  the 

Recommendations  of  the  Operations  and 
Regulatioas  Comai  ittee 
—*S  CFR  Part  1630  (^iwstion  CosU) 

7.  Public  comment 


IFOR 


MORE 

H.  Baker. 
86^1839. 


CONTACT  PERSON 
INFORMATION:  Timothy 
Executive  Ofilce, 

Date  issued:  December  S,  1985. 
Tiniothy  H.  Baker, 
Secretary. 
(FR  Doc.  85-29353  Filec 

BtUJNG  CODE  M2»-35-M 


NUCLEAR  REGULATOR  V 

DATE:  Weeks  of  December 

30,1985. 

PLACE:  Commissione  *' 

Room.  1717  H  Street, 

DC. 

STATUS:  Open  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  9 

Monday,  December  9 

10:00  a.m. 
Discussion  of  Threat 
Security  (Closed— (ji. 
2.-00  p.m. 
Discussion  of  Management 
and  Internal  Persoiinel 
Ex.  2  &  6) 


ifrOU  (Open/Portion 

5&7) 


Tuesday,  December  10 

9:30  a.m. 
Periodic  Briefing  on 
may  be  closed — Ex 
2:30  p.m. 
Review  of  Enforceme|it  Policy  (Public 
Meeting) 

Wednesday,  Decembei\ll 
lOKM  a.m. 
Briefing  on  Policy  Statement  on  Nuclear 


12-«-85;  12:52  pm] 


COMMISSION 

9, 16.  23,  and 

'8  Conference 
NW.,  Washington, 


^vel  and  Physical 
1) 

-Organization 
Matters  (Closed — 


Power  Plant  Standardization  (Public 
Meeting] 
2KX)  p.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  5  &  7) 

Thursday,  December  12 
9:30  a.m. 
Discussion  of  Management-Organization 

and  Internal  IVraonnel  Matters  (Closed — 

Ex.  2  &  8) 

2.-00  p.m. 
EEO  Program  Plan — Progress  Report 

(Public  Meeting) 
3:30  p.m. 
A^Rrmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Public  Service  Company  of  New 

Mexico's  Proposed  Sale  and  Leaseback 

Transaction  for  Refinancing  Its  interest 

in  Palo  Verde  1  (Tentative] 
B.  Request  for  Refund  of  Black  Fox  License 

Fe«  (Tentative) 

We«k  of  December  16— Tentative 

Tuesday,  December  17 
lOKMajn. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 
2:00  p.m. 
Briefing  on  Nuclear  Employee  Data  System 
(NEDS)  (Public  Meeting) 

Wednesday,  December  18 
10:00  BJn. 
Briefing  on  Status  of  Davis-Besse  (PubKc 
Meeting) 
3:30  pjn. 
Affirmation  Meeting  (IHiblic  Meeting)  (if 
needed] 

Week  of  December  23 — ^Tentative 

Tuesday,  December  24 
lOKX)  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  Decemlter  30 — ^Tentative 

Thursday.  January  2 
3:30  pjn. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

ADDITIONAL  INFORMATION:  DiscuSSion  of 

Management-Organization  and  Internal 
Personnel  Matters  (Closed— Ex.  2  and  6) 
was  held  December  2. 

Affirmation  of  "Revised  Braidwood 
Order"  (Public  Meeting)  was  held 
December  4. 

TO  VERIFY  THE  STATUS  OF  MEETINQS 
CALL  (RECORDING):  (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado  (202J  634- 
1410. 

Julia  Corado. 

Office  of  the  Secretary. 
December  5, 1985. 

(FR  Doc.  85-29387  Filed  12-6-85;  3:51  pm] 

MUINQ  CODE  7$90-01-M 


POSTAL  SERVICE 

Notice  of  Vote  To  Close  Meeting 

At  its  meeting  on  December  2. 1985, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  unanimously  voted 
to  close  to  public  observation  its 
meeting  scheduled  for  January  6, 1986^  in 
Washington,  DC.  The  meeting  wit) 
involve  consideration  of  the  Postal  Rate 
Commission's  recommended  decision  in 
Complaint  of  Tri-Parish  Journol,  Inc. 
(Docket  No.  C85-2). 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Camp.  Grieaemer,  McKean. 
Peters,  Ryan  and  Voss;  Postmaster 
General  Carlin;  Deputy  Postmaster 
General  Strange;  Secretary  to  the  Board 
Harris:  General  Counsel  Cox;  and 
Counsel  to  the  Governors  Califano. 

The  Board  of  Govemws  has 
determined  that,  pursuant  to  \  552b(c)(3j 
of  Tile  5,  United  States  Code,  and 
S  7.3(c)  of  Title  39.  Code  of  Federal 
Regulations,  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)J.  because  it  is  hkeiy  to 
disclose  information  in  connection  with 
proceedings  under  chapter  36  of  Title  39 
(having  to  do  with  postal  ratemaking, 
mail  classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(4)  of 
Title  39.  United  States  Code.  The  Board 
also  determined  that  pursuant  to  section 
552b(c)(10)  of  Title  5,  United  States 
Code,  and  5  7.3(j)  of  Title  39,  Code  of 
Federal  Regulations,  the  discussion  is 
exempt  because  it  is  likely  to 
speciHcally  concern  the  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  or  the  litigation  of  a 
particular  case  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  this  matter  be  open  to  the 
public. 

In  accordance  with  Section  552b(f)(l) 
of  Tide  5,  United  States  Code,  and 
§  7.8(a)  of  Title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinon  the  meeting 
to  be  closed  may  properly  be  closed  to 
public  observation,  pursuant  to  section 
552b(c)(3)  and  (10)  of  Title  5  and  section 
410(c)(4)  of  Title  39,  United  States  Code, 
and  §  7.3(c)  and  0)  of  Title  39.  Code  of 
Federal  Regulations. 
David  F.  Harris. 
Secretary. 
(FR  Doc.  85-29369  Filed  12-«-85;  4:15  pm) 
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Occupationa 
Administratii  m 


29  CFR  Part    910 
(Docket  No.  H-225A] 


Safety  and  Health 


Occupationa 
Formaldehyde 


Exposure  to 


AGENCY: 

Health 
action: 

hearing. 


Occi  ipationai  Safety  and 
Admii  listration  (OSHA).  Labor. 
Prop<  sed  rule  and  notice  of 


summary:  Th  i  Occupational  Safety  and 
Health  Admii  istrafion  (OSHA) 
proposes  to  a  nend  its  existing 
regulation  for  occupational  exposure  to 
formaldehyde .  29  CFR  1910.1000.  Table 
Z-2.  The  Assistant  Secretary  has 
determined,  based  on  a  review  and 
evaluation  of  studies  conducted  on  the 
health  effects  of  formaldehyde,  that  the 
current  permi  isible  exposure  limits 


(PELs)  do  not 


adequately  protect 


employee  hea  th.  OSHA  proposes  to 
reduce  the  ex  sting  8-hour  time-weighted 
average  (TWJ  i)  exposure  limit  from  3 
parts  of  form£  Idehyde  per  million  parts 
of  air  (ppm)  tc  either  1  ppm  or  1.5  ppm. 
OSHA  propos  es  to  delete  both  the 
existing  6-hou  r  ceiling  concentration  of  5 
ppm  for  form£  Idehyde  and  the  peak 
exposure  limi  of  10  ppm.  permitted  for 
up  to  30  minui  es  in  an  8-hour  day.  In 
addition.  OSh  A  proposes  to  set  an 
"action  level"  of  either  0.5  ppm  or  0.75 
ppm,  measure  i  as  an  8-hour  TWA,  in 
order  to  minir  lize  the  compliance 
burden  forfm  ployers  whose  employees 
have  exceedir  g  low  exposure  to 
formaldehyde  The  proposal  also 
contains  prov  sions  for  employee 
exposure  mon  itoring.  medical 
surveillance,  i  ecordkeeping,  regulated 
areas,  emerge  icy  procedures,  preferred  ' 
methods  to  control  exposure,  hazard 
communicatio  n.  and  selection  and 
maintenance  i  if  personal  protective 
equipment. 

DATES:  Writte  1  comments  on  the 
proposed  stan  dard  must  be  postmarked 
on  or  before  K  larch  10. 1986.  Notice  of 
Intention  to  a]  ipear  at  the  informal 
rulemaking  he  arings  on  the  proposed 
standard  mus  be  received  by  March  10, 
1986.  Parties  \  /ho  request  more  than  10 
minutes  for  th  >ir  presentations  at  the 
informal  publi  c  hearing  and  parties  who 
will  submit  dccumentary  evidence  at  the 
hearing  must  \  ubmit  the  full  text  of  their 
testimony  and  all  documentary  evidence 
no  later  than  March  31. 1986.  The 
informal  rulemaking  hearing  is 
scheduled  to  tegin  on  April  22. 1986. 
ADDRESSES:  V  Written  comments,  and 
objections  sh  >uld  be  submitted  to  the 


Docket  Officer.  Docket  No.  H-225A, 
Room  N-3670.  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

Notices  of  intention  to  appear  at  the 
informal  rulemaking  hearing,  testimony, 
and  documentary  evidence  are  to  be 
sent  to  Tom  Hall,  OSHA  Division  of 
Consumer  Affairs.  Docket  No.  H-225A. 
Room  N-3662.  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  F.  Foster.  OSHA.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  Pertinent  Legal  Authority 

III.  Events  Leading  to  the  Proposed  Standard 

IV.  Properties,  Manufacture,  and  Uses  of 

Formaldehyde 

V.  Health  Effects 

VI.  Risk  Assessment 

VII.  Significance  of  Risk 

VIII.  Summary  of  the  Regulatory  Impact 
Analyses  and  Regulatory  Flexibility 
Analysis 

IX.  Environmental  Assessment — Finding  of 

no  Significant  Impact 

X.  Summary  and  Explanation  of  the  Proposed 

Standard 

XI.  Public  Participation — Notice  of  Hearing 

XII.  Authority  and  Signature 

L  Introduction 

The  preamble  to  the  proposed 
standard  on  occupational  exposure  to 
formaldehyde  discusses  the  events 
leading  to  the  proposal,  the  physical  and 
chemical  properties  of  formaldehyde,  its 
manufacture  and  use.  the  health  effects 
resulting  from  exposure  to 
formaldehyde,  an  assessment  of  the 
associated  risk,  an  analysis  of  the 
technological  and  economic  feasibility 
and  environmental  impact  of  the 
proposed  revision,  and  the  rationale 
behind  the  specific  provisions  set  forth 
in  the  regulatory  text. 

OSHA  invites  interested  persons  to 
submit  written  comments  and  evidence 
relevant  to  this  proposed  standard. 
Comments  are  requested  on  the 
adequacy  of  the  proposed  permissible 
exposure  limit  (PEL)  and  action  level 
and  whether  there  is  a  need  for  a  short 
term  exposure  limit  (STEL).  Comments 
are  also  requested  on  the  contents  of  the 
various  provisions  of  the  proposed 
standard,  on  the  proposed  start-up  dates 
for  these  provisions,  and  on  any  cost 
effective  alternatives  that  would  provide 
equal  or  improved  employee  protection. 
It  is  possible  that,  in  the  final  rule, 
OSHA  could  raise  or  lower  the  PEL  and 
promulgate  a  STEL,  either  alone  or  in 


combination  with  a  PEL.  should 
testimony  at  the  public  hearing  or 
written  comments  show  convincing 
evidence  of  such  a  need,  and  the 
commenter  is  urged  to  consider  this 
contingency  in  responding. 

OSHA  has  already  received 
submissions  on  the  health  effects  of 
formaldehyde;  on  provisions  to  be 
included  in  revising  the  formaldehyde 
standard;  and  on  methods,  costs,  and 
effectiveness  of  control  strategies  that 
are  used  to  reduce  exposure  to 
formaldehyde  as  a  result  of  questions 
posed  in  a  January  11, 1985, 
announcement  [50  FR 1547]  of  a  public 
meeting  and  an  April  17, 1985, 
publication  of  an  Advance  Notice  [50  FR 
15179].  Although  the  public  is  invited  to 
submit  any  information  relevant  to  the 
regulation  of  formaldehyde,  material 
and  comments  submitted  in  response  to 
these  two  announcements  have  been 
placed  in  OSHA's  docket  on 
formaldehyde  and  need  not  be 
resubmitted  for  consideration  in  the 
rulemaking. 

SpeciHc  issues  of  concern  to  OSHA 
are  the  following: 

1.  What  limits  should  be  set  to  protect 
employee  health?  Should  employee 
exposure  limits  include  or  be  limited  to 
a STEL? 

2.  Should  OSHA  revoke  the  existing 
short  term  exposure  limits  found  at  29 
CFR  1910.1000  and  at  29  CFR  1926.55 
and.  if  so.  what  is  the  justification  for 
the  revocation?  What  exposure  levels 
should  be  set  on  the  basis  of  feasibility? 

3.  What  alternative  action  level  could 
be  set?  What  provisions  currently 
triggered  by  exposure  at  the  action  level 
should  be  triggered  by  exposure  at  the 
PEL?  If  there  were  no  action  level,  which 
provisions  triggered  by  an  action  level 
should  be  made  applicable  to  all 
formaldehyde-exposed  employees? 

4.  What  modifications  in  the  exposure 
monitoring  program  would  be  necessary 
to  assure  that  all  employees  exposed 
above  the  PEL  are  identified?  Would  a 
modiHcation  in  the  proposed  action 
level  force  exclusion  of  some  methods 
for  monitoring  employee  exposure 
because  of  insufficient  accuracy? 

5.  Can  provisions  of  the  proposed 
standard  be  modifled  to  assist  small 
businesses  in  achieving  compliance? 
Should  these  modifications  be  limited  to 
only  specific  sectors  of  the 
formaldehyde  industry?  Which  sectors 
require  special  attention?  Please  state 
the  basis  for  your  conclusions. 

6.  How  should  a  "small  business"  be 
defined? 

7.  How  can  the  provisions  of  the 
Hazard  Communication  standard  (29 
CFR  1910.1200)  be  made  to  apply 
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effectively  in  sectors  other  than 
manufacturing? 

8.  What  is  your  experience  with 
qualitative  versus  quantitative  fit  testing 
for  respirator  use  to  protect  against 
overexposure  to  formaldehyde?  Can 
employees  who  wear  negative  pressure 
respirators  be  adequately  protected 
without  quantitative  fit  testing  and 
speciHc  limits  on  canister  and  cartridge 
lives? 

9.  When  do  respirators  constitute  an 
acceptable  alternative  to  the  use  of 
engineering  controls  and  woric  practices 
to  limit  employee  exposure  to 
formaldehyde?  Where  are  respirators 
unacceptable? 

10.  Can  passive  diffusion  devices  be 
used  to  detect  short  term  exposure  of 
employees  to  formaldehyde?  Can  tbejr 
detect  levels  as  low  as  0.5  ppm?  Please 
elaborate  on  any  situations  where  you 
have  found  these  devices  to  be 
unreliable  or  to  give  erroneous  results. 

11.  How  can  requirements  for 
emergency  showers  and  eyewash 
facilities,  personal  protective  equipment 
and  dothing.  cleanup  of  spills,  and  other 
hygiene  measures  be  improved  to  better 
reflect  good  practices  in  use? 

12.  Do  the  limitations  placed  on 
coverage  of  employees  under  medical 
surveillance  pennit  a  significant  hazard 
to  any  employees?  How  should  the 
requirements  be  modified?  If  the  present 
limitations  are  retained,  how  many  of 
the  total  formaldehyde-exposed 
workforce  will  be  eligible  to  participate? 

13.  What  addition^  information 
would  be  useful  in  the  Material  Safety 
Data  Sheet  (MSDS}?  (Please  submit  any 
MSDS's  for  formaldehyde  that  may  be 
useful] 

14.  Please  provide  detailed 
information  that  would  enable  OSHA  to 
improve  its  estimates  of  risk.  Examples 
of  information  sought  by  OSHA  include 
evidence  of  new  health  effects,  evidence 
that  would  better  define  the  risk  to 
workers  from  known  health  effects,  risk 
assessments,  epidemiological  studies 
(both  morbidity  and  mortality  studies), 
and  improved  and  updated  data  on  the  > 
number  of  workers  exposed  at  different 
levels  for  different  time  periods.  OSHA 
is  especially  interested  in  receiving 
information  on  how  formaldehyde  has 
affected  employee  sickness  absences, 
productivity,  and  the  concentrations  at 
which  such  effects  occur. 

15.  Has  OSHA  accurately  estimated 
all  costs  associated  with  achieving 
compliance  with  the  proposed  new  rule? 
Are  there  any  industries  where 
compliance  with  the  proposed  rule  is 
economically  infeaslble?  How  would 
these  conclusions  be  modified  if  a  STEL 
were  included  in  a  standard  for 
formaldehyde? 


IS.  Has  OSHA  adequately 
represented  the  results  of  presently 
available  epidemiological  studies?  How 
could  this  be  modified  to  present  the 
material  in  the  most  useful  fashion? 

17.  OKIA  has  proposed  to  include  all 
industries  %vithin  the  scope  of  the 
standard  but  proposes  to  exempt 
materials  containing  less  than  0.1 
percent  formaldehyde.  What  industries 
will  this  affect?  What  exposure 
concentrations  occur  in  these  industries? 
How  can  OSHA  modify  the  scope  of 
coverage  to  better  achieve  the  goal  of 
protecting  employee  health? 

18.  Please  provide  any  information 
available  on  potentially  significant 
(negative  or  positive)  environmental 
effects  that  may  occur  as  a  result  of  the 
proposal. 

10.  How  does  the  proposed  standard 
affect  industry's  economic  position, 
particularly  with  regard  to  foreign 
import  competition  in  the  domestic  U.S. 
market  and  the  price  of  U.S.  goods  for 
export? 

20.  In  addition  to  monitoring  results, 
industry  has  the  option  of  relying  upon 
"objective  data"  to  document  the  fact 
that  employees  are  not  exposed  at  or 
above  the  action  level  What  data,  other 
than  monitoring  of  employee  exposurr 
at  the  subject  plant,  are  likely  to  quahfjr 
as  "objective  data,"  and  what 
mechanisms  exist  (e.g.,  trade 
associations)  for  supplying  aoch 
"objective  data"  to  relieve  large 
numbers  of  firms  from  monitoring 
requirements? 

21.  How  should  OSHA  modify  the 
proposed  regulatory  text  to  consider  the 
unique  characteristics  of  the 
construction  industry? 

In  addition  to  these  specific  questions, 
OSHA  is  aware  that  a  major 
epidemiological  study  of  formaldehyde 
workers  is  near  completion.  OSHA  has 
tentatively  concluded,  based  m  criteria 
spelled  out  in  the  Cancer  PoUcy  that  the 
existing  epidemiological  evidence  is 
inconclusive  with  regard  to 
formaldehyde's  cardnogenic  potential  in 
humans.  Consequently.  OSHA  has 
relied  on  animal  data  both  to  make  the 
qualitative  determination  that 
formaldehyde  could  be  a  carcinogen  in 
humans,  as  well,  and  to  make  the 
quantitative  determination  of  the 
possible  risk  associated  with 
occupational  exposure  to  formaldehyde. 
OSHA  is  willing  to  reevaluate  and 
improve  upon  both  of  these  analyses  as 
better  information  becomes  available. 
Thus,  if  the  study  being  conducted  at  the 
National  Cancer  Institute  becomes 
available  during  the  comment  period  for 
this  proposed  rulemaking,  the  public  is 
encouraged  to  comment  on  the  study, 
how  it  might  affect  the  evaluation  of 


human  risk,  and  how  the  results  might 
affect  OSHA's  regulation  for 
formaldehyde. 

Interested  persons  must  submit  their 
comments  with  respect  to  this  proposal 
on  or  before  February  10, 1986,  in 
quadruplicate,  to  the  Docket  Officer.' 
Docket  No.  H-22SA.  Room  N-3e70,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 
Written  submissions  must  dearly 
identify  the  provisions  of  the  proposal 
which  are  addressed  and  the  position 
taken  with  reelect  to  each  issue. 

Any  comments  that  are  submitted  will 
be  available  for  public  inspection  and 
copying  at  the  above  address.  All  timely 
written  submissions  will  be  make  a  part 
of  the  record  of  the  proceeding. 

II.  Peitineat  Legal  Authority 

The  primary  purpose  of  the 
Occupational  Safety  and  Health  Act  (the 
Act)  (29  US.C.  655  et  aeq.)  iB  to  assure, 
so  far  as  possible  safe  and  healthful 
working  conditions  for  every  American 
worker  over  the  period  of  his  or  her 
working  lifetime.  One  meant  prescribed 
by  the  Congress  to  achieve  this  goal  is 
the  mandate  given  to,  and  the 
concomitant  authority  vested  in,  the 
Secretary  of  Labor  to  set  mandatory 
safety  and  health  standards.  The 
Congress  specifically  mandated  that 

Hie  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials,  or  harmful 
physical  agents  under  this  subsection.  shaU 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  avatlaUe  evidence,  Aat  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  Mfidi 
by  such  standard  for  the  period  of  his 
working  life.  Development  of  standards  nnder 
this  subsection  shall  be  t>ased  upon  research, 
demonstrations,  experiments,  and  such  other 
information  as  may  be  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  t>e  the 
latest  available  scientific  data  in  the  field,  the 
feasibility  of  standards,  and  experience 
gained  under  this  and  other  healA  and  safety 
laws.  (Section  6(b)(5).) 

Where  appropriate,  the  standards  are 
required  to  include  provisions  for  labels 
or  other  appropriate  forms  of  warning  to 
apprise  employees  of  hazards,  suitable 
protective  equipment,  exposure  control 
procedures,  monitoring  and  measuring 
of  employee  exposure,  employee  access 
to  the  results  of  monitoring,  appropriate 
medical  examinations,  and  training  and 
education.  Moreoever,  where  a  standard 
prescribes  medical  examinations  or 
other  tests,  they  must  be  available  at  no 
cost  to  the  employees  (section  6(b)(7)), 
Standards  may  also  prescribe 
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agents.  Section 
the  Secretary  tc 
make,  keep,  an< 


recordkeeping  lequirements  where 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regprding  occupational 
accidents  and  illness  (section  8(c}). 

Authority  for  issuance  of  this 
proposed  standard  is  found  primarily  in 
sections  6(b).  8(ipJ,  and  8(g](2]  of  the  Act. 
Section  8(c]  of  tie  Act.  Section  6(b)(S) 
governs  the  issuance  of  occupational   j 
safety  and  health  standards  dealing 
with  toxic  mate^als  or  harmful  physical 
1  a(c)  of  the  Act  empowers 
require  employers  to 
preserve  records 
regarding  activijlies  related  to  the  Act.  In 
particular,  secti  sn  8(c)(3)  gives  the 
Secretary  authc  rity  to  require  employers 
to  "maintain  ac  nirate  records  of 
employee  expoi  ures  to  potentially  toxic 
materials  or  haimful  physical  agents 
which  are  required  to  be  monitored  or 

section  6."  Section 
8(g)(2)  of  the  Ac  t  empowers  the 
Secretary  "to  pi  escribe  such  rules  and 
regulations  as  h ;  may  deem  necessary 
to  carry  out  (his  |  responsibilities  under 
the  Act.' 

Section  3(8)  of  the  Act.  29  U.S.C. 
652(8),  defines  an  occupational  safety 
and  health  standard  as  follows: 


'uie 


(A)  Standard  w|iich 
the  adoption  or 
means,  methods, 
reasonably  neces^ry 
provide  a  safe  or 
places  of  employiient 


The  Supreme 


requires  conditions,  or 
of  one  or  more  practices, 
Operations,  or  processes, 

or  appropriate  to 
lealthful  employment  and 


Court  has  said  that 


section  3(8)  must  be  applied  to  the 
issuance  a  permanent  standard  to 
determine  that  i  i  is  reasonably 
necessary  and  a  ppropriate  to  remedy  a 
significant  risk  ( if  material  health 
impairment  [Inc  ustrial  Union 
Department  v.  /  merican  Petroleum 
Institute.  448  U.f .  607  (1980)).  This 

determination 
constitutes  a  finjding  that,  in  the  absence 
of  the  changes  in  practices  mandated  by 
the  standard,  th ;  workplaces  in  question 
would  be  "unsa  e"  in  the  sense  that 
workers  would  )e  threatened  with  a 
significant  risk  f  f  harm  (Id.  at  642). 

After  OSHA  has  determined  that  a 
signiHcant  risk  ( ixists  and  that  such  risk 
can  be  reduced  }r  eliminated  by  the 
proposed  stand  ird,  it  must  set  the 
standard  "whic  i  most  adequately 
assures,  to  the  e  xtent  feasible  on  the 
basis  of  the  bes  available  evidence, 
that  no  employe  es  will  suffer  material 
impairment  of  h  >alth"  (section  6(b)(5)  of 
the  Act).  The  Su  preme  Court  has 
interpreted  this  section  to  mean  that 
OSHA  must  ens  ct  the  most  protective 
standard  possifa  e  to  eliminate  a 
significant  risk  ( if  material  impairment 
of  health,  subje(  t  to  the  constraints  of 


technological  and  economic  feasibility 
[American  Textile  Manufacturers 
Institute,  Inc.  v.  Donovan,  452  U.S.  490 
(1981)}. 

In  addition,  section  4(b)(2)  of  the  Act 
provides  that  OSHA's  general  industry 
standards  would  apply  to  construction 
and  other  workplaces  where  the 
Assistant  Secretary  has  determined 
those  standards  are  more  effective  than 
the  standards  which  would  otherwise 
apply. 

Advisory  Committee  on  Construction 
Safety  and  Health 

OSHA  provided  the  Advisory 
Committee  on  Construction  Safety  and 
Health  with  a  copy  of  the  draft 
regulatory  text  for  formaldehyde  to 
receive  the  review  and  comments  of  its 
members.  On  September  26, 1985.  OSHA 
officials  met  with  the  Committee  to 
discuss  the  standard  and  receive  their 
recommendations  with  regard  to  the  . 
construction  industry.  The  Committee 
was  in  agreement  that  there  should  be  a 
separate  standard  for  formaldehyde 
specifically  addressing  the  needs  of  the 
construction  industry.  However,  they 
also  agreed  that  the  standard  for  general 
industry  should  be  applied  to  the 
construction  industry  as  an  interim 
measure. 

State  Plans 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  the  final  standard. 
These  States  are:  Alaska,  Arizona. 
California.  Connecticut '.  Hawaii. 
Indiana.  Iowa,  Kentucky.  Maryland, 
Michigan,  Minnesota,  Nevada.  New 
Mexico,  New  York  ',  North  Carolina, 
Oregon.  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Vermont,  Virginia. 
Virgin  Islands.  Washington,  and 
Wyoming.  Until  such  time  as  a  State 
standard  is  promulgated,  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate. 

UI.  Events  Leading  to  the  Proposed 
Standard 

Background 

OSHA's  present  occupational  health 
standard  for  formaldehyde  (29  CFR 
1910.1000,  Table  Z-2),  requires 
employers  to  ensure  that  employee 
exposure  does  not  exceed  three  parts  of 
formaldehyde  per  million  parts  of  air 
(ppm),  determined  as  an  eight-hour  time- 
weighted  average  (TWA)  concentration. 
Furthermore,  an  employee's  exposure  to 


■  Plan  covers  only  State  and  local  government 
employees. 


formaldehyde  must  not  exceed  5  ppm  at 
any  time  during  an  eight-hour  shift, 
except  for  a  maximum  duration  of  30 
minutes,  when  the  "acceptable 
maximum  peak"  concentration  may  not 
exceed  10  ppm.  OSHA  adopted  this 
standard  in  1971  as  a  national 
consensus  standard  under  section  6(a) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  655).  The  Act 
allowed  the  Secretary,  within  two  years 
of  the  effective  date  of  the  Act.  to 
promulgate  these  national  consensus 
standards  without  regard  to  rulemakihg. 
The  source  of  this  standard  was  the 
American  National  Standards  Institute. 
(ANSI  Z37.16-1967,  Acceptable 
Concentrations  of  Formaldehyde  [Ex. 
42-9].  The  development  of  the  ANSI 
standard  reflected  concern  over 
fonnaldehyde's  irritant  effects  on  the 
eyes,  skin,  and  respiratory  system; 
offensive  odon  and  interference  with 
sleep. 

In  1946,  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  set  a  10  ppm  threshold  limit 
value  (TLV)  which  was  lowered  in  1948 
to  5  ppm.  In  1963,  the  ACGIH  responded 
to  reports  documenting  formaldehyde's 
irritant  effects  by  setting  a  5  ppm  ceiling 
limit.  In  1973.  further  reports  of  irritation 
experienced  at  levels  well  below  5  ppm 
led  the  ACGIH  to  lower  the 
recommended  exposure  limit  to  2  ppm. 

In  December  1976.  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  recommended  that 
OSHA  reduce  the  permissible  exposure 
limit  (PEL)  for  formaldehyde  to  1  ppm, 
measured  over  a  30-minute  period  [Ex. 
42-85].  NIOSH  based  this 
recommendation  on  reports  that  a  few 
workers  experienced  eye,  skin,  and 
respiratory  irritation;  objectionable 
odors;  and  disturbed  sleep  when 
exposed  at  0.3  ppm  and  that  complaints 
became  widespread  when 
concentrations  exceeded  1  ppm.  NIOSH 
recommended  that  for  exposures  which 
exceed  0.5  ppm  there  should  be 
increased  exposure  monitoring,  medical 
surveillance,  and  associated 
recordkeeping. 

On  October  8. 1979,  the  Chemical 
Industry  Institute  of  Toxicology  (CIIT) 
sent  preliminary  Hndings  of  an  animal 
bioassay  to  the  Environmental 
Protection  Agency  (EPA)  under 
procedures  established  by  section  8(e] 
of  the  Toxic  Substances  Control  Act 
(TSCA).  This  notiHcation  of  substantial 
risk  (No.  79-314}  indicated  that 
squamous  cell  carcinomas  of  the  nasal 
cavities  had  been  observed  at  interim 
sacrifice  in  some  rats  exposed  to 
formaldehyde  at  14.3  ppm.  When  the 
study  was  completed  in  1981,  final 
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results  showed  nasal  cancers  in  rats   . 
exposed  at  5.6  and  14.3  ppm  and  in  mice 
exposed  at  14.3  ppm  [Ex.  12]. 

In  a  different  study,  researchers  at 
New  York  University  (NYU)  also 
determined  that  rats  had  developed 
nasal  cancer  after  exposure  to  14  ppm  of 
formaldehyde  [Ex.  42-86].  Further 
reports  on  this  study  in  1981  and  1982 
corroborated  CUTs  finding  that 
formaldehyde  is  an  animal  carcinogen 
[Exs.  42-2;  42-3]. 

In  April  1980,  the  Federal  Panel  on 
Formaldehyde  was  formed  and 
members  were  scientists  from  eight 
federal  agencies,  including  OSHA.  The 
panel  reviewed  and  evaluated  the 
available  information  on  formaldehyde's 
chronic  health  effects,  with  emphasis  on 
the  preliminary  results  of  the  CIIT  study. 
In  November  1980,  the  panel  concluded 
that  it  was  "prudent  to  regard 
formaldehyde  as  posing  a  carcinogenic 
risk  to  humans"  (Ex.  13]. 

The  1981  publication.  Current 
Intelligence  Bulletin  34,  "Formaldehyde 
•  *  •  Evidence  of  Carcinogenicity", 
recommended  that  formaldehyde  should 
be  handled  as  a  potential  occupational 
carcinogen  [Ex.  42-86].  This  document 
by  NIOSH  reflected  that  agency's 
concern  about  the  potential  for  adverse 
effects  from  chronic  exposure  to 
formaldehyde  because  of  the  findings  in 
the  CIIT  and  NYU  studies,  and  the 
conclusions  drawn  by  the  Federal  Panel. 

The  Consumer  Product  Safety 
Commission  (CPSC)  relied  on  the  CUT 
study  and  consumer  complaint  data  to 
ban  the  use  of  urea-formaldehyde  foam 
insulation  (UFFI)  in  residences  and 
schools,  in  April  1982.  The  ban  was 
based  on  CPSC's  fmding  that  UFFI 
posed  an  unreasonable  risk  of  injury 
from  cancer  and  irritation  (47  FR  14366). 
It  was  overturned  in  subsequent 
litigation  [Gulf  South  Insulation  v. 
CPSC,  701  F.  2d  1137  (5th  Cir  1983)) 
when  the  Court  held  that  the  CPSC  had 
failed  to  support  its  ban  with  substantial 
evidence.  In  particular,  the  Court  found 
that  the  Commission  had  erred  in 
relying  on  a  single  study  (CUT)  to 
establish  the  risk  of  carcinogenicity  for 
consumers,  especially  when  the  figures 
differed  substantially  from  those  in  the 
available  NYU  study,  suggesting  that 
they  might  be  irreproducible.  In 
addition,  the  Court  found  that  consumer 
complaint  data,  which  were  not 
correlated  to  data  measuring  exposure 
to  formaldehyde,  were  not  an 
appropriate  basis  for  determining  that 
the  "risk  of  injury  from  acute  irritant 
effects  is  unreasonable"  {701F.  2nd  at 
1148). 

In  1983,  the  ACGIH  included 
formaldehyde  on  its  list  of  industrial 
substances  suspected  to  be  potential 


human  carcinogens  and  lowered  the 
TLV  for  formaldehyde  to  1  ppm, 
measured  as  an  8-hour  TWA.  The 
ACGIH  also  sets  a  short-term  exposure 
limit  (STEL)  of  2  ppm  for  formaldehyde 
[Ex.  42-8]. 

In  its  Third  Annual  Report  on 
Carcinogens,  published  in  September 
1983,  the  U.S.  Department  of  Health  and 
Human  Services  listed  formaldehyde 
among  the  substances  or  groups  of 
substances  that  could  reasonably  be 
anticipated  to  act  as  carcinogens  [Ex. 
52J. 

From  October  3  through  6, 1983,  the 
National  Center  for  Toxicological 
Research  (NCTR)  sponsored  a 
Consensus  Workshop  on  Formaldehyde 
[Ex.  70-56].  The  objective  was  to  move 
towards  resolution  of  important 
controversies  surrounding 
formaldehyde's  acute  and  chronic  health 
effects.  Over  60  government,  industry, 
and  university  scientists  served  on 
panels  which  reviewed  the  major 
relevant  scientific  studies.  Consensus 
reports  on  individual  issues  were 
produced  and  sent  to  a  risk  assessment 
panel,  which  attempted  to  apply  the 
supplied  information  to  the  development 
of  reasonable  risk  estimates  for  humans 
exposed  to  formaldehyde.  This  risk 
estimation  panel  concluded  that 
quantitative  assessment  of 
formaldehyde's  toxic  effects  was 
indicated  only  with  respect  to 
carcinogenicity.  The  panel  further 
concluded  that  any  such  quantitative 
risk  modeling  should  be  based  on  the 
CUT  study,  not  on  the  human 
epidemiology  studies. 

On  May  23, 1984,  the  EPA  announced 
that  formaldehyde  exposures  which 
result  from  employment  in  apparel 
manufacturing  facilities  and  from 
residence  in  conventional  or 
manufactured  housing  potentially 
present  significant  risks  of  widespread 
harm,  and  they  designated 
formaldehyde  for  priority  review  under 
section  4(0  of  the  Toxic  Substance 
Control  Act  (TSCA).  Action  under 
section  4(f)  is  based  on  a  substance's 
ability  to  induce  cancer,  gene  mutations, 
or  birth  defects.  EPA  did  not  consider 
formaldehyde's  irritant  properties  in 
reaching  its  conclusions  [Ex.  42-41]. 

On  February  11, 1985,  the  Department 
of  Housing  and  Urban  Development 
(HUD)  completed  rulemaking  covering 
formaldehyde  emissions  from  pressed 
wood  products  used  to  produce 
manufactured  homes  [49  FR  31996;  24 
CFR  Part  3280].  HUD  regulations  require 
that  plywood  and  particleboard  cannot 
emit  formaldehyde  in  excess  of  0.2  ppm 
and  0.3  ppm,  respectively. 


Petition  for  an  Emergency  Temporary 
Standard 

The  United  States  Automobile, 
Aerospace,  and  Agricultural  Implement 
Workers  of  America  (UAW),  joined  by 
13  other  unions,  petitioned  OSHA  on 
October  26, 1981,  to  issue  an  Emergency 
Temporary  Standard  (ETS)  which  would 
impose  a  number  of  protective 
requirements  for  the  handling  of 
formaldehyde.  On  January  29, 1982, 
OSHA  denied  the  request  because  it 
concluded  that  there  was  insufficient 
evidence  to  find  either  that  employees 
were  in  grave  danger  from  formaldehyde 
exposure  or  that  an  ETS  was  needed  to 
protect  workers.  The  petitioners 
appealed  OSHA's  decision  to  the 
District  Court  for  the  District  of 
Columbia. 

On  July  2, 1984,  the  District  Court 
remanded  the  UAW's  formaldehyde 
petition  to  the  Agency  for 
reconsideration,  directing  OSHA  to  treat 
the  petition  as  a  request  for  an  ETS  or 
for  the  initiatfon  of  permanent 
rulemaking  [UA  W  v.  Donovan.  590  F. 
Supp.  747  (D.D.C.  1984)).  The  Court 
observed  that  the  issues  surrounding  the 
regulation  of  formaldehyde  were  much 
more  sharply  defined  and  fully 
documented  than  they  had  been  when 
OSHA  denied  the  ETS  petition,  citing 
the  accomplishments  of  the  Consensus 
Workshop  on  Formaldehyde.  Therefore, 
the  Court  concluded  that  it  would  be 
more  productive  for  OSHA  to  reconsider 
the  ETS  in  light  of  the  new  data  than  to 
reconsider  whether  its  initial  denial  was 
appropriate. 

OSHA's  Office  of  Risk  Assessment 
prepared  a  report,  entitled  "Preliminary 
Assessment  of  the  Health  Effectrof 
Formaldehyde"  (the  ORA  Report)  [Ex. 
43],  which  critically  reviewed  the  health 
issues  raised  in  the  Court's 
reconsideration  order.  The  ORA  report, 
issued  on  November  5, 1984,  also 
evaluated  the  quantitative  risk 
assessment  models  which  had  been 
generated  to  calculate  human  cancer 
risk  on  die  basis  of  die  CUT  data.  The 
report  and  the  peer  review  comments 
regarding  it  [Exs.  44-1  to  24]  provided 
OSHA  with  a  basis  for  determining  the 
significance  of  the  human  health  risks 
posed  by  exposure  to  formaldehyde. 

On  January  7, 1985,  OSHA  again 
denied  the  UAW  petition,  insofar  as  it . 
requested  an  ETS,  based  on  the 
determination  that  the  record  still  did 
not  support  fmdings  that  formaldehyde 
posed  a  grave  danger  or  that  the 
issuance  of  an  ETS  was  necessary  to 
protect  formaldehyde-exposed  workers. 
OSHA  afflrmed  that  it  was  continuing  to 


50416 


Fe  leral 


Regtfter  /  Voi.  50,  No.  237  /  Tuesday.  December  10,  1985  /  Propo»ed  Rules 


consider  the  need  for  permanent 
rulemaking. 

On  January  11, 1985,  OSHA 
announced  that  pi  rblic  meetings  would 
be  held  in  Washir  gton,  DC  on  February 
13-15. 1985  f50  FR  1547],  to  generate 
information  and  d  iscussion  whidi  would 
help  OSHA  to  de<^e  whether  or  not 
permanent  rulemaking  should  be 
initiated  under  section  e(b)  of  the  Act. 
New  information  \  ras  introduced  at  the 
meetings  and  in  p#8t-hearing  comments 
regarding  formaldehyde's  health  effects 
and  the  quantitative  risk  assessment 
formaldehyde  [E)^.  68-1  to  23:  69-lA  to 
34:  and  70-1  to  58.1 

On  April  15, 198p,  OSHA  decided  that 
it  would  proceed  with  permanent 
rulemaking  to  redice  formaldehyde 
exposure  and  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANTO) 
to  that  effect  (50  FR  15179.  April  17. 
1985].  OSliA  basefl  this  decision  on  the 
the  existing  standard 
address  the  adverse 


determination  thai 
did  not  adequate!) 


health  effects  associated  with 
occupational  expofture  to  formaldehyde. 


OSHA  solicited  in 


ormation  and 


comments  regardiiig  conditions  in  those 
industries  which  p  'oduce  or  use 


formaldehyde  and 


regarding  the 


2)th 


Formaldehyde, 
aldehyde,  methyl 
methylene  oxide,  i 
chemical,  ranked 
volume  in  the  United 
It  is  used  in  the  pn  duction 
industrial  chemica 
treatment  of  textile  s 
of  building  materia  Is 
products.  Worker 
in  any  of  these  manufacturing 


Chemica  J  Propertk  « 

Formaldehyde  hi  is  been  assigned  a 
Chemical  Abstract  i  Services  (CAS) 


number  of  50-00-0. 


availability  of  fomialdehyde  control 
technology.  Forty-<  ne  comments,  many 
for  them  containin, ;  new  information, 
were  received  in  n  sponse  to  the  ANPR 
|Ex3.  77-1  to  41J. 

rV.  Properties,  Ma^ufactme,  and  Uses  of 
Fonnaldeliyde 


a  ISO 


known  as  formic 
dehyde,  and 
a  major  industrial 
in  production 
States  [Ex.  73-88J]. 

of  other 
and  resins,  in  the 
in  the  manufacture 
and  in  consiuner 


^posures  may  occur 
processes. 


It  is  a  colorless. 


pungent  gas  at  room  temperature,  has  a 
molecular  weight  c  f  30,  and  is  the 
simplest  member  of  the  aldehyde  class. 
The  terra  "formaldehyde"  is  sometimes 
used  to  describe  liquids  composed  of 
various  mixtures  of  formaldehyde, 
water,  and  aicohoL  However,  these 
mixtures  can  be  reierred  to  as 
"formalin."  The  tenn  "formaldehyde"  is 
also  used  to  describe  the  emissions  from 
products  such  as  UFFI,  pressed  wood, 
and  permanent  press  textiles.  Selected 
chemical  and  physical  properties  and 


synonyms  for  formaldehyde  are  listed  in 
Appendix  A. 

In  the  vapor  phase,  formaldehyde  iB  a 
monomer,  but  its  chemistry  in  aqueous 
solutions  is  more  complex.  Uninhibited 
solutions  not  containing  any  alcohol 
stabilizer  are  usually  prepared  for 
immediate  use  and  must  be  stored  at 
elevated  temperatures  to  prevent 
polymerization.  Formaldehyde  gas  also 
polymerizes  readiJy,  especially  in  the 
presence  of  impurities,  and 
formaldehyde  is  not  sold  in  this  form. 
The  most  widely  available  forms  of 
formaldehyde  consist  of  stabilized 
aqueous  solutions  called  formalin, 
alcoholic  solutions  called  Formcels,  and 
solid  polymers,  eg.  paraformaldehyde, 
capable  of  releasing  formaldehyde  gas. 

The  stability  of  formaldehyde  gas 
depends  on  temperature,  concentration, 
and  purity.  Even  traces  of  water,  metals, 
or  other  impurities  may  significantly 
accelerate  reactions  leading  to 
formaldehyde's  polymerization  (Ex.  73- 
167].  The  anhydrous  monomeric  gas  is 
stable  in  the  vapor  phase  at 
temperatures  ranging  from  80  *C  to  100 
*C,  but  it  polymerizes  upon  cooIii\g.  At 
room  temperatures,  this  polymerization 
occurs  slowly  and  produces  a  white  Rim 
of  polyoxymethylene  on  the  walls  of 
containers.  Coolmg  formaldehyde  gas  to 
temperatures  between  —  20  *C  to  —80  *C 
causes  condensation  and  rapid 
polymerization. 

In  freshly  prepared  aqueous  solutions, 
formaldehyde  exists  in  its  monohydrate 
form,  methylene  glycol.  Depending  on 
the  age  and  concentration  of  the 
solution,  paraformaldehyde  and  a  series 
of  low  molecular  weight 
polyoxymethylene  glycols  having  the 
typical  formula,  HO(CHiO)xH.  may  be 
present.  Lower  concentrations  of 
formaldehyde  favor  formation  of 
methylene  glycol  while  higher 
concentrations  and  aging  of  solutions 
favor  formulation  of  pc^ymers. 

Formalin  contains  37  to  50  percent 
formaldehyde  and  6  to  15  percent 
alcohol  stabilizer.  Alcoholic  solutions  of 
formaldehyde,  called  Formcels,  are 
prepared  with  methanol,  n-propanol,  n- 
butanol,  and  isobutanol.  The  relative 
percentages  of  alcohol  and  water  in 
formalin  and  Formcels  affect  physical 
properties  such  as  boiling  point  and 
flash  point  Hie  flash  point  (closed  cup) 
changes  from  85  *C  for  a  37  percent 
formalin  solution  stabilized  with  1 
percent  methanol  to  63.9  °C  for  a 
solution  with  10  percent  stabilizer  and 
to  44.4  *C  for  a  55  percent  formaldehyde- 
35  percent  methanol  Formcel  solution 
(Ex.  73-53). 

Paraformaldehyde  is  a  solid  mixture 
of  polyoxymethylene  glycols,  which  can 


serve  as  a  source  for  generation  of 
formaldehyde  gas.  Amorphous 
polyoxymethylenes  containing  100 
residues  or  more  are  referred  to  as 
alpha-polyoxymediylenes  (PO  alpha). 
PO  alfrfia  may  be  formed  by  addition  of 
sulfuric  acid  to  formaldehyde  monomer 
or  lower-residue  polyoxymethylenes. 
Polyoxymethylene  alpha  subjected  to 
destructive  distillation  or  dissolved  in 
alcohfd  or  water  decomposes  to  peld 
formaldehyde  gas.  Other 
polyoxymethylene  derivatives  are  more 
resistant  to  degradation  and  are  not 
generally  regarded  as  sources  of 
formaldehyde  monomer. 

Formaldehyde  has  a  high  degree  of 
chemical  reactivity  and  good  thermal 
stability.  It  is  capable  of  undei^going  a 
wide  variety  of  reactions,  many  of 
which  are  useful  commercial  processes. 
These  reactions  can  be  divided  into  3 
types:  oxidation-reduction,  addition  or 
condensation,  and  self-polymerization. 

In  oxidation-reduction  reactions, 
formaldehyde  is  a  stroi^  reducing  agent. 
Commercial  application  of  this  reaction 
is  used  in  the  production  of  silvered 
mirrors. 

Addition  or  condensation  reactions 
are  widely  applied  in  industry. 
Important  reactions  in  this  class  are 
aldol  condensations,  condensations  with 
ammonia,  and  methylol  formation.  In 
aldol  condensation,  diree  molecules  of 
formaldehyde  react  with  one  molecule 
of  acetaldehyde  to  form  pentaerythritol. 
The  condensation  reaction  of 
formaldehyde  with  ammonia  yields 
hexamethylenetetramine.  MeUiyloI 
formation  yields  reactive  derivatives 
which  are  the  starting  materials  used  in 
the  manufacture  of  urea  and  melamine 
resins. 

The  third  class  of  reactioru  with 
commercial  applicaticm  is  srif- 
polymerization  of  formaldehyde.  As 
described  earlier,  formaldehyde  tends  to 
form  polymers,  such  as 
paraformaldehyde,  which  are  used  in 
industry  as  a  source  of  solid 
formaldehyde. 

Commercial  Production 

Production  estimates  for 
formaldehyde,  measured  in  terms  of  ^e 
commercially  available  37  pat:ent 
aqueous  solutimi.  for  this  year  are  about 
5.5  billion  pounds  (Ex.  73-174].  In  1983, 
about  5.4  billion  pounds  of 
formaldehyde  were  manufactured  (Ex. 
42-127].  Formaldehyde  also  occurs  in 
the  environment  because  it  is  formed 
from  incomplete  combustion  and 
photochemical  oxidation  of 
hydrocart)on8,  and  it  is  present  in  . 
cigarette  smoke. 
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About  two-thirds  of  the  annual 
production  of  formaldehyde  is  used  at 
the  site  where  it  is  manufactured  or  in 
mills  situated  nearby.  For  example, 
many  plants  that  produce  formaldehyde 
use  this  formaldehyde  captively  to 
manufajcture  adhesive  resins  for 
particleboard  and  plywood.  Such  plants 
are  located  primarily  in  the  lumber 
areas  of  the  South  and  West  (Exs.  73-53; 
73-174].  The  remaining  one-third  of  the 
formaldehyde  produced  is  available  for 
the  domestic  and  export  market  {Ex.  73- 
53],  but  very  little  formaldehyde  is 
exported  because  of  the  prohibitive 
costs  of  the  long  distance  shipping  of 
materials  with  a  high  water  content. 

Formaldehyde  is  produced 
commercially  by  the  controlled 
oxidation  of  low  molecular  weight 
aliphatic  petroleum  hydrocarbons  [Ex. 
73-167]  and  by  the  oxidation  of 
methanol  in  the  "fuel  rich"  or  "fuel  lean" 
mode  in  the  presence  of  either  silver 
oxide  or  various  mixed  metal  oxide 
catalysts  [Exs.  70-1;  73-168  to  170J. 
Formaldehyde  plants  are  relatively  easy 
to  operate  and  to  start  up  or  shut  down; 
therefore,  there  is  little  need  to  stockpile 
formaldehyde  and  inventories  are 
usually  low. 

Formaldehyde  solutions  can  be 
purchased  in  methanol  free,  methanol 
stabilized  (NF],  and  reagent  grades. 
These  solutions  consist  of  0  to  15 
percent  alcohol  (methanol,  propanol,  n- 
butanol,  or  isobutanol)  (Exs.  73-167;  73- 
171;  73-172]  in  water  containing  30  to  50 
percent  by  weight  of  dissolved 
formaldehyde  which  is  introduced  into 
the  solution  as  a  gas.  In  addition  to 
alcohols,  commercial  preparations  may 
contain  formic  acid  [Ex.  73-'171]. 
Formaldehyde  solutions  are  supplied  in 
glass  carboys  of  5  to  13-gallon  capacity, 
lined  steel  drums  of  5  to  50-gallon 
capacity,  55-gallon  stainless  steel  drums, 
lined  wooden  barrels,  stainless  steel  or 
lined  tank  trucks  of  2,000  to  3,000-galIon 
capacity,  and  8,000  to  10.000-gallon  tank 
cars. 

Uses  of  Formaldehyde 

Formaldehyde  is  used  primarily  as  an 
intermediate  in  the  manufacture  of  a 
variety  of  derivatives  including 
thermosetting  resins,  polyacetal  resins, 
melamine  resins,  pentaerythritol, 
hexamethylenetetramine,  butanediol, 
and  ureaform  fertilizers.  About  53 
percent  of  all  formaldehyde  produced  is 
consumed  in  the  manufacture  of  the 
thermosetting  resins  which  contain 
phenol-formaldehyde,  urea- 
formaldehyde,  and  melamine- 
formaldehyde  [Ex.  8].  An  additional  7 
percent  is  consumed  in  the  production  of 
thermoplastic  acetal  resins.  About  35 
percent  is  used  in  synthesis  of  high 


volume  chemicals  including 
pentaerythritol, 
hexamethylenetetramine,  and 
butanediol.  Two  percent  is  used  in 
textile  treating.  Small  amounts  of 
formaldehyde  are  present  as 
preservatives  or  bacteriocides  in 
consumer  products  such  as  cosmetics, 
shampoos,  and  glues.  Some  materials 
prepared  from  formaldehyde  may 
contain  unreacted  formaldehyde 
residues  or  yield  formaldehyde  on 
decomposition. 

Urea-formaldehyde  resins  are 
produced  through  methylol  formation  by 
controlled  reactions  of  formaldehyde 
with  urea.  Urea-formaldehyde  resins  are 
useful  products  because  they  are 
resistant  to  heat,  chemicals,  and 
discloration  from  exposure  to  heat  or 
light.  They  are  used  primarily  as 
adhesives  and  molding  compounds  in 
the  manufacture  of  particleboard, 
fiberboard,  and  hardwood  plywood  and 
as  finishes  on  textiles  to  impart  crease 
and  wrinkle  resistance.  Urea- 
formaldehyde  resins  are  also  used  in 
paper  treating  and  coatings. 

Phenol-formaldehyde  resins  are 
produced  by  reacting  phenol  or 
substituted  phenols  with  formaldehyde 
to  form  methylol  derivatives  which 
subsequently  undergo  a  condensation 
reaction  to  yield  resins.  These  resins  are 
used  mainly  to  bond  softwood  plywood. 
They  also  have  some  applications  in  the 
hardwood  plywood  industry,  for 
thermosetting  molding  resins,  and  for 
binders  for  insulation  materials  such  as 
glass  fibers  and  mineral  wools. 

Melamine-formaldehyde  resins  are 
produced  by  the  reaction  of 
formaldehyde  with  melamine  and  the 
decorative  laminates  formed  fit)m  the 
product  are  used  in  the  manufacture  of 
furniture  and  wall  panels.  Many 
housewares  such  as  plates,  cups,  and 
buttons  are  produced  from  these  resins. 
These  resins  are  also  used  extensively 
in  surface  coatings. 

Acetal  themoplastic  resins  are  used  in 
a  wide  variety  of  injection  molded  parts. 
About  95  million  pounds  of  these  resins 
were  sold  in  1980.  Present  estimates 
indicate  that  7.8  percent  of  all 
formaldehyde  produced  is  converted  to 
polyacetal  resins  [Ex.  73-174].  These 
"engineering  plastics"  possess  excellent 
mechanical  and  electrical  properties. 
and  they  resist  moisture  and  organic 
solvents  [Ex.  73-173]. 

Butanediol  is  formed  from  the  reaction 
of  acetylene  and  formaldehyde  in  the 
presence  of  a  copper  catalyst,  with 
subsequent  hydrogenation  of  the 
resulting  butynediol.  Butanediol  is  used 
to  make  tetrahydrofuran  which  is  a 
solvent  for  PVC,  PVDC,  and 


polyurethanes.  Butanediol  is  also  used 
in  the  manufacture  of  polybutylene 
tetraphthalate  (PET)  thermo-plastic 
polyester. 

Pentaerytritol  is  used  primarily  in 
production  of  alkyd  resins.  These  resins 
are  used  in  protective  coatings  to 
enhance  durability,  water  resistance, 
and  other  qualities.  Other  uses  of 
pentaerythritol  include  the  manufacture 
of  synthetic  lubricants  for  jet  engines 
and  the  manufactiu«  of  core  binders  for 
foundries. 

Hexamethylenetetramine,  (CHj)*  N«. 
which  is  formed  from  formaldehyde  and 
ammonia,  reacts  like  formaldehyde  in 
many  instances  and  is  regarded  as  a 
special  form  or  source  of  formaldehyde 
in  industrial  use  [Ex.  42-86].  Most  of  this 
chemical  is  used  to  produce  curing 
agents  fOr  phenolic  thermosetting  resins. 

Formaldehyde  is  also  used  in  the 
manufacture  of  urea-formaldehyde 
concentrates  for  fertilizer, 
trimethylolpropane;  methylene  dianiline. 
chelating  agents,  durable  press  textile 
resins,  and  other  products  such  as 
embalming  fluids. 

The  EPA  {Exs.  14: 42-41;  70-2]  has 
broken  down  the  uses  of  formaldehyde 
into  three  major  categories: 
Nonconsumptive  use, 
pseudoconsumptive  use,  and 
consumptive  use.  In  nonconsumptive 
use,  chemical  identity  does  not  change. 
Examples  include  formaldehyde's  use  in 
disinfectants,  preservatives,  and 
embalming  fluid.  In  pseudoconsumptive 
use,  chemical  identity  changes,  but  not 
irreversibly.  Formaldehyde  can  be 
regenerated  and  released  during 
downstream  use,  which  leads  to  the 
potential  exposure  of  large  numbers  of 
workers  and  consumers.  Three 
pseudoconsumptive  uses  are  production 
of  urea-formaldehyde  resins,  urea- 
formaldehyde  concentrates,  and 
hexamethylenetetramine.  Consumptive 
use  irreversibly  changes  chemical 
identity.  In  ctmsumptive  use. 
formaldehyde  is  a  feedstock  in  the  - 
preparation  of  other  chemicals,  and 
exposure  to  formaldehyde  is  hmited  to 
manufacturing  employees.  Little,  if  any. 
formaldehyde  release  occurs  from  the 
product  under  normal  conditions  of  use. 
Examples  include  manufacture  of 
phenol-formaldehyde  and  melamine- 
formaldehyde  resins,  acetyl  resins, 
pentaerythritol,  trimethylolpropane,  and 
butanediol. 

Occupational  Exposure  to 
Formaldehyde 

In  April  1979,  the  Synthetic  Organic 
Chemical  Manufacturers  Association 
(SOCMA)  reported  that  there  was 
substantial  occupational  exposure  to 
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fornuiMehyde  in  la  number  of  industries, 
which  SOCMA  divided  into  three 
distinct  classes,  lo  Ifae  basis  of  the 
nature  of  the  exposure  [Ex.  42-117}. 
First,  there  is  exposure  to  formaldehyde 
that  results  whil^  mansiacturiiig  and 
handling  foriaaklehyde, 
paraformaldehyde,  and  other 
formaldehyde  derivatives.  Workers  may 
cooie  ioto  contaci  with  liquids,  solids, 
and  gases  contai^iing  formaldehyde. 
Their  sources  of  fexposure  are  typical  of 
chemical  operations,  including  leaks 
from  pumps  or  gaskets,  saaaplii^ 
operations,  plant  upsets,  transfer  or 
handling  operations,  and  laaintenasoe. 
Workers  in  formaldehyde  production, 
chemical  manufacture,  and  resins 
production  may  l|e  exposed  to 
formaldehyde  in  this  manner. 
Pathologists  and  >mbaimer8  may  be 
considered  meml  ers  of  this  class 
because  their  exf  osures  result  from  the 
use  of  liquids  con  taining  formaldehyde 
solutions. 

Second,  emplo]  ee  exposure  can  oocor 
when  gaseous  for  naldehyde  is  released 
from  resins  whicl  are  being  subjected  to 
heat  or  pressure  ( rocesses.  Examples 
include  the  heat  i  ressing  of  plywood 
and  particleboarc :  applicatiim  of  re&ias 
to  textiles,  paper,  or  insulation  and  then 
drying  or  curing  L  le  material;  shapipg 
and  curing  of  materials  including 
plastics,  abrasive  i,  or  foundry  molds; 
and  direct  handlii  ig  of  formaldehyde  as 
an  end  use  (e.g.,  f  Im  development). 
Some  materials  ir  this  group  continue  to 
emit  formaldehyde  gas  after  direct 
processing  while  i  >thers  such  as  plastics, 
do  not. 

Third,  employe<  (S  can  become 
exposed  to  forma  dehyde  when  it 
offgasscs  from  fo^aldehyde-containing 
material  that  is  b^ing  used  to 
manufacture  an  e  id  product  Empk)yees 
affected  include  t  lose  employed  in  the 
apparel  industry,  manufactured  housing 
construction,  gem  Tal  construction,  and 
the  furniture  induilry. 

The  production  of  formaldehyde  aitd 
industrial  chemic.  lis  using  formaldehyde 
involves  high  volt  me  manufacture  (i.e., 
10-100  million  poi  inds  of  formaldehyde 
per  year]  and  ten<  Is  to  rely  on 
continuous  procet  sing.  Specialty 
chemicals  produc  id  from  formaldehyde, 
in  contrast,  generally  call  for  batch 

requires  more  material 
handling  and  con  lequently  a  greater 
potential  for  emp  oyee  exposure  (Ex.  42- 
117).  In  the  manu  icture  of  plastics, 
particleboard,  am  hardwood  plywood, 
employees  are  po  entially  exposed  to 
formaldehyde  bee  ause  it  can  offgas  from 
resins  being  used  Foundry  workers  are 
exposed  to  forma  dehyde  gas  in  mixing, 
core.-oaking.  mold  pouring,  and  baking 


because  formaldehyde  is  present  in 
resin  binders  in  sand  used  for  molds.  In 
the  funeral  service  industry,  enbalmers 
are  exposed  to  relatively  high 
concentrations  of  formaldehyde  inrt  only 
for  12  to  16  hours  per  week. 

Formaldehyde-bearing  resins,  which 
are  used  to  impart  wrinkle  and  crease 
resistance  to  cloth,  are  capable  of 
offgassing  formaldehyde  with  the 
resulting  effect  that  employees  in  both 
textile  finishing  and  apparri  making  are 
exposed  to  formaldehyde.  According  to 
Hayes,  the  National  Cotton  Council 
reports  that  62  percent  of  all  apparri 
fabrics  are  made  of  cotton  or  cotton 
blends  and  80  percent  of  those  apparel 
fabrics  are  formaldehyde  finisheid  fTr. 
743].  Since  it  is  the  sixth  largest 
manufacturing  employer  m  the  United 
States  (Ex.  42-117],  a  very  substantial 
number  of  workers  are  potentially 
exposed  to  formaldehyde  in  the  garment 
industry. 

OSHA  has  four  estimates  of  the  total 
number  of  workers  potentially  exposed 
to  formaldehyde.  Based  on  a  1972-1974 
survey  of  5,000  industries.  NIOSH 
estimated  that  1.6  million  workers  are 
potentially  exposed  to  formaldehyde 
[Ex.  42-66).  In  1979,  a  report  prepared  by 
Booz,  Allen,  Hamilton.  Inc.  Association 
(the  SOCMA  study)  estimated  that  1.4 
million  workers  are  exposed  to 
formaldehyde  in  57.000  plants. 

Two  additional  estimates  of  overall 
occupational  exposure  have  been 
conducted  for  OSHA.  In  1981,  Ashford 
of  the  Center  for  Policy  Alternatives 
(CPA)  estimated  that  1.34  million 
workers  are  exposed  to  formaldehyde.  A 
1982  report  by  Clement  Associates 
estimated  that  about  1.3  million  persons 
are  exposed  to  formaldehyde  based  on  a 
review  of  NIOSH  and  OSHA  inspection 
data,  a  1981  EPA  study,  and  the  SOCMA 
report. 

Although  the  EPA  has  recently 
examined  many  exposure  categories  for 
formaldehyde  and  NIOSH  has  collected 
the  field  data  for  a  new  industry  survey 
to  update  its  1972-1974  study,  no 
additional  estimates  of  the  overall 
number  of  workers  potentially  exposed 
to  formaldehyde  are  presently  available. 
OSHA  has  collected  information  for  the 
assessment  of  the  impact  of  this 
proposed  standard  on  industries.  This 
indicates  that  536,000  employees  in 
about  40,000  establishments  are  exposed 
to  formaldehyde  at  concentrations 
above  0.5  ppm.  This  is  the  most  recent 
and  thorough  information  collected  on 
individual  industries,  and  OSHA  has 
determined  that  it  is  the  best  available 
data  on  the  sectors  of  the  industry  that  it 
covers. 


Additional  sources  of  information  on 
the  degree  of  employee  exposure  to 
formaldehyde  exist.  For  examf^,  the 
SOCMA  study  [Ex.  42-117]  identified 
Tifty  industries  as  having  a  potential  for 
"significant"  occupational  exposure  to 
formaldehyde  on  the  basis  of  the 
professional  judgments  of  the 
contractor,  the  pertinent  trade 
associations,  and  other  experts.  Of  these 
50  industries,  17  were  surveyed,  but 
response  rates  were  poor,  te.,  89  (2.6*) 
of  3,365  companies  contacted  actually 
replied  [Ex.  70-56). 

In  1983,  the  Consensui  Workshop's 
panel  on  exposure  rejected  the  SOCMA 
report  as  a  sonrce  to  estimate  the  degree 
of  occupational  exposure  to 
formaldehyde.  The  exposure  panel  cited 
the  poor  rate  of  survey  response,  the 
failure  to  describe  methods  used  to 
collect  and  analyze  samples,  and  the 
lack  of  information  on  circumstances 
that  prompted  collection  of  exposure 
data  as  reasons  to  reject  the  study  JEx. 
70-56).  Since  recent  surveys  in  major 
segments  of  the  industry,  including  the 
apparel  manufacturers,  formaldehyde 
producers,  and  wood  products  and 
textile  finishing,  indicate  major  product 
changes  within  the  last  six  years,  OSHA 
agrees  with  the  Consensus  Workshop 
that  the  SOCMA  study  should  not  be 
relied  upon  to  establish  current 
exposure  levels. 

OSHA  examined  its  inspection 
reports  on  formaldehyde  [Ex.  73-158). 
While  older  information  supports  higher 
estimates,  data  from  1984  through  the 
spring  of  1985  indicate  that  employee 
exposure,  on  the  average,  is  becoming 
low.  Of  the  samples  taken  by  OSHA 
inspectors.  5.9  percent  were  between  0.5 
and  1  ppm  and  61  percent  were  below 
0.5  ppm.  Information  from  OSHA 
inspection  reports  is  from  a  small  and 
probably  nonrepresentative  sampling  of 
the  formaldehyde  industry,  which 
probably  accounts  for  the  small 
percentage  of  workers  found  exposed 
over  1  ppm  in  the  Preliminary 
Regulatory  Impact  Analysis  as 
compared  with  OSHA's  inspection  data. 

The  CPA  (Ashford)  study  conducted 
for  OSHA  in  1980  estimated  exposure 
levels  characteristic  of  the  overall 
industry.  To  derive  these  estimates,  CPA 
relied  heavily  on  NIOSH  Health  Hazard 
Evaluations  (HHEs)  and  OSHA 
inspection  reports.  Thus,  some  bias 
toward  overestimation  of  exposure 
would  be  anticipated  because  all  HHEs 
and  many  OSHA  inspections  are  based 
on  complaints.  CPA  estimated  that 
about  850,000  exposures  were  below 
0.25  ppm,  243X)00  between  0.25  and  a49 
ppm.  117.000  between  0.5  and  0.99  ppm. 
82.000  between  IjO  and  1.9  ppoi.  and 
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52,000  at  or  above  2  ppm.  These  are 
midrange  estimates,  and  low  and  high 
estimates  suggest  substantial 
uncertainty  in  the  figures.  Because  they 
are  the  most  consistent  figures  available 
for  overall  exposure  when  compared 
with  limited,  but  more  recent,  data  |Ex. 
73-158]  and  reports  of  individual 
industries,  OSHA  has  used  these  figures 
for  overall  estimates. 

OSHA  is  interested  in  obtaining 
information  in  the  course  of  rulemaking 
from  industries  that  believe  they  will  be 
affected  by  the  standard  because  they 
have  exposures  over  the  proposed 
action  levels.  This  is  especially 
important  if  OSHA  has  not  identified  a 
sector  as  one  that  will  be  impacted.  It  is 
equally  important  that  OSHA  receive 
any  information  that  indicates  the 
potential  impacts  may  be  less  than  or 
different  from  OSHA's  estimates.  The 
public  is  asked  to  submit  information  on 
the  number  of  employees  exposed  to 
formaldehyde  at  concentrations  above 
the  proposed  PELs,  the  number  between 
the  proposed  actions  levels  and  the 
proposed  PELs,  the  total  number 
exposed,  and  the  number  exposed  above 
the  present  OSHA  PELs  of  3  ppm  as  a 
TWA  concentration  and  10  ppm  as  a 
peak  exposure  limit.  Any  significant 
problems  that  would  be  created  by  the 
proposed  requirements  should  also  be 
identified. 

At  the  present  time.  OSHA  has  not 
thorouglily  identified  sectors  of  industry 
and  processes  where  short-term 
exposure  is  most  likely  to  occur.  Since 
health  data  indicates  that  exposure  from 
a  short-term,  high  concentration  of 
formaldehyde  presents  a  greater  risk  to 
workers  than  a  corresponding  exposure 
occurring  over  the  course  of  the  entire 
workshift,  there  may  be  a  need  to 
impose  a  short-term  exposure  limit  as 
well  as  a  TWA  concentration  limit.  The 
cost  of  compliance  with  a  combined 
standard  should  not  be  significantly 
more  than  that  of  achieving  a  1  ppm 
TWA  concentration  if  the  STEL  were  2 
ppm  for  15  minutes  as  recommended  by 
the  ACGIH.  This  is  predicated  on  the 
assumption  that  installation  of  controls 
necessary  to  achieve  the  TWA  would 
automatically  result  in  the  substantial 
control  of  emissions  so  that  the  STEL 
would  be  achieved  as  well.  Public 
comment  on  any  sector  of  industry  or 
industrial  process  where  this  would  not 
be  the  case,  resulting  in  higher  costs  or 
possible  infeasibihty,  is  requested. 

The  ORA  Report  |Ex.  43]  stated  that 
workers  employed  in  the  apparel 
industry,  funeral  service,  foundries, 
resin  manufactiu^,  pathology,  and  wood 
furniture  manufacture  are  potentially  at 
high  risk  from  exposure  to 


formaldehyde,  either  because  of  high 
exposure  concentrations  or  widespread 
exposure  potential.^ore  recent  material 
indicating  the  occupational  categories 
with  the  highest  known  exposures  to 
formaldehyde  was  collected  to  complete 
a  Preliminary  Regulatory  Impact 
Analysis  for  this  proposal.  These  results 
are  presented  as  the  best  available  data 
on  current  conditions  in  a  later  section 
on  the  economic  impacts  of  the 
proposal. 

V.  Health  Effects 

Exposure  to  formaldehyde  in  humans 
has  been  associated  with  sensory 
irritation,  contact  dermatitis, 
sensitization,  and  acute  changes  in 
pulmonary  functions.  Inhalation  of 
formaldehyde,  a  typical  mucous 
membrane  irritant,  can  result  in  an 
itchy,  runny,  or  stuffy  nose;  a  dry  or  sore 
throat;  eye  irritation;  and  headache. 
Formaldehyde  solutions  can  also 
damage  the  skin  and  bum  the  eyes  if 
direct  contact  occurs  through  splashes 
or  spills. 

Formaldehyde  has  been  shown  to 
induce  nasal  cancer  in  rats.  The  finding 
of  carcinogenicity  has  been  confirmed  in 
separate  studies.  In  addition,  in  vitro 
studies  have  shown  formaldehyde  to 
possess  mutagenic  activity.  This 
supports  OSHA's  preliminary  finding 
that  formaldehyde  is  a  potential 
occupational  carcinogen. 

Epidemiological  studies  of 
professional  groups  exposed  to 
formaldehyde  along  with  other 
substances  have  consistently 
demonstrated  excesses  of  brain  cancer 
and  leukemia.  It  is  not  possible, 
however,  to  determine  the  contribution 
of  formaldehyde  to  the  induction  of 
these  cancers  without  a  complete 
industrial  hygiene  assessment  of  their 
exposure.  Studies  of  industrial  cohorts 
exposed  to  formaldehyde  have  also 
demonstrated  excesses  of  some  site- 
specific  cancers  including  the  lung, 
buccal  cavity  and  pharynx  and  of  non- 
malignant  respiratory  disease.  These 
excesses  of  site-specific  cancers  have 
not  been  consistent  across  all  industrial 
groups  and  may  reflect  difference  in 
formaldehyde  exposure  levels  and/or 
methodology. 

An  analysis  of  the  evidence  relating  to 
adverse  health  effects  associated  with 
exposure  to  formaldehyde  is  presented 
below. 

Biochemistry  and  Metabolism 

Formaldehyde  is  a  normal  metabolite 
and  a  vital  ingredient  in  the  synthesis  of 
essential  biochemical  substances  in 
man.  It  is  also  an  extremely  reactive 
molecule  readily  forming  reversible 
adducts  with  nucleophiies  present  in  the 


biological  system  and  stable  cross-links 
with  primary  and  secondary  amines. 
Heck  and  Casanova-Schmitz  have 
concluded  that  "there  is  little  doubt  that 
the  reactivity  of  formaldehyde  as  an 
electrophile  is  the  fundamental  cause  of 
its  toxicity"  [Ex.  70-25). 

"Active"  formaldehyde,  not  the  simple 
chemical  entity  CHjO.  is  the  form  used 
in  biosynthesis.  The  major  sources  of 
active  formaldehyde  are  glycine  and 
serine,  both  of  which  undergo 
enzymatically  mediated  oxidative 
demethylation  -in  the  presence  of 
tetrahydrofolic  acid  to  yield  N*.  N'"- 
methylene  tetrahydrofolate.  Oxidation 
of  this  "active"  form  of  formaldehyde 
results  in  formation  of  N*,  N'^-methenyl 
tetrahydrofolate  and  renders  feasible 
the  incorporation  of  "active" 
formaldehyde  into  purines.  Reduction  of 
"active"  formaldehyde  to  5-methyl 
tetrahydrofolate  permits  the  carbon 
atom  to  be  incorporated  into  methionine 
which  can  be  transmethylated  to 
phosphatidyl  choline,  methylated  RiNA, 
methylated  polysaccharides,  creatine, 
and  carnitine.  From  serine,  the  "active" 
formaldehyde  can  be  incorported  into 
pyruvate  which  can  be  transaminated  to 
alanine,  carboxylated  to  oxaloacetafe, 
or  decarboxylated  to  acetyl  coenzyme 
A.  Further  reaction  can  occur  leading  to 
entrance  of  residues  of  formaldehyde 
into  pyrimidine  synthesis  and  the  citric 
acid  cycle.  The  introduction  of  labeled 
formaldehyde  molecules  into  the  one 
carbon  pool  can  result  in  their 
incorporation  into  all  major  classes  of 
macromolecules  fEx.  70-25]. 

The  thiol  group  is  ah  extremely 
effective  nucleophile  in  reacting  with  the 
carbonyl  group.  Thus,  glutathione  (GSH) 
and  other  sulfhydryl  compounds  should 
function  as  effective  scavengers  in 
controlling  the  amount  of  intracellular 
formaldehyde  present.  Although  the 
reaction  is  reversible,  the  hemithioacetyl 
adduct  formed  is  relatively  stable  and 
the  concentrations  of  GSH  are  so  high 
that  a  substantial  fraction  of  the  total 
formaldehyde  exists  as  a  GSH  adduct. 
The  GSH  adduct  is  the  substrate  used  in 
the  physiologically  important  reaction 
with  the  enzyme,  formaldehyde 
dehydrogenase  (FDH),  which  oxidizes 
the  hemithioacetyl  to  formic  acid  in  the 
bound  form,  S-formylglutathione.  The 
FDH-catalyzed  oxidation  of  S- 
hydroxymethylgiutathione  is  possibly 
the  most  important  pathway  for 
elimination  of  endogenous 
formaldehyde  |Exs.  42-87;  70-25). 

The  Chemical  Industry  Institute  of 
Toxicology  (CUT)  has  recently  studied 
the  hypothesis  that  metabolism 
competes  with  DNA  adduct  formation,  a 
probable  step  in  the  process  leading  to 
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carcinogenesis,  i  jlutathione-depleted 
rats  and  normal  rats  were  exposed  to 
formaldehyde  ai^d  the  amount  of  DNA- 
adduct  formed  was  measured.  When  the 
animals  were  glutathione-depleted  by 
use  of  phorone.  about  a  3-fold  increase 
in  D.NA  adducts  was  found.  [Exs.  69- 
19A;  73-81 G;  Tr.  263-265). 

Oxidative  dem  ethylation  of  N-,  0-. 
and  S-methyl  coi  ipounds  by  cytochrome 
P-450Tdependent  monoxygenases  via 
oxygen  insertion  in  a  carbon-hydrogen 
bond  to  yield  for  naldehyde  is  a  well 
known  metabolic  pathway  (Ex.  70-25). 
According  to  He<  k  and  Casanova- 
Schmitz  jEx.  70-;  5).  "evidence  is 
beginning  to  be  a  ^cumulated  that  the 
CHjO  formed  by  metabolism  of 
.xenobiotics  can  I  e  a  cause  of  toxicity." 
Example  where  i  iduction  of  release  of 
formaldehyde  by  cytochrome  P-450 
monoxygenases  <  re  thought  to  be 
accomplished  inc  lude: 
hexamethylphosj  horamide  (a  potent 
nasal  carcinogen  .  dimethylamine.  and, 
to  a  lesser  extent  methyl  chloride, 
uhere  microsom.  i  oxidation  is  a  minor 
pfithway. 

Methanol  and   armaldehyde  share 
common  metabol  c  pathways,  which 
may  be  particulai  ly  important  when  a 
worker's  exposur ;  is  to  formalin 
stabilized  with  m  ;thanol.  The  ocular 
damage  seen  in  p  'imates  from  over 
exposure  to  meth  inol  does  not  occur  in 
rodents.  probab!>  because  metabolic 
differences  in  spt  cies  lead  to  marked 
accumulation  of  f  irmic  acid  in  the  blood 
of  primates  but  ni  A  in  that  of  rodents. 
Differences  in  susceptibility  of  different 
species  to  the  aci  tely  toxic  effects  of 
methanol  have  bt  en  shown  to  be  related 
to  the  folate  statu  5  of  the  animals.  The 
ampunt  of  tetrahj  drofolic  acid  available 
in  a  cell  is  the  pri  nary  determinant  of 
the  rate  at  which  ormic  acid  can  be 
oxidized  by  the  ci  11  to  carbon  dioxide. 
This  suggests  tha  primates  and  rodents 
may  exhibit  diffei  ehces  regarding 
formaldehyde  me  abolism.  Although  the 
same  pathways  f c  r  metabolic 
conversion  of  fori  laldehyde  to  carbon 
dioxide  are  prese  it  in  all  mammalian 
species  studied  s(  far,  the  rates  of 
reaction  differ  am  ong  various  species 
and  cell  types. 

The  amount  of  i  adioactivity  retained 
in  the  tissues  of  n  its  inhaling 
formaldehyde  labeled  with  radioactive 
carbon  has  been  Measured  [Exs.  73-12; 
73-164).  The  anim  als'  nasal  mucous 
membranes  conta  ned  the  most 
radioactivity,  whi  :h  was  deposited 
primarily  in  the  anterior  regions  of  the 
nose.  (The  anteric  r  region  of  the  nose 
also  contained  th(  i  largest  number  of 
nasal  cancers  in  nXs  exposed  to 
formaldehyde  for  jp  to  2  years  (Ex.  73- 


8lC].)  The  nasal  passages  contained  1  to 
2  orders  of  magnitude  more  radioactivity 
than  the  trachea,  lung,  liver,  kidney, 
jejunum,  spleen,  heart,  brain,  and  testes 
(Ex.  73.12),  although  the  well  perfused 
tissues,  including  the  bone  marrow,  also 
possessed  significant  radioactivity  [Ex. 
73-164). 

To  determine  if  the  radioactive 
formaldehyde  was  metabolically 
incorporated  or  covalently  bound  to 
macromolecules.  Casanova-Schmitz  and 
colleagues  at  CIIT  exposed  rats  to 
formaldehyde  6  hr/day  for  2  days  at  0.3, 
2,  6, 10,  or  15  ppm.  The  major  route  of 
nucleic  acid  labeling  in  the  olfactory 
mucosa,  respiratory  mucosa,  and  bone 
marrow  was  metabolic  incorporation. 
Covalent  binding  to  respiratory  mucosal 
DNA  was  also  found.  The  dose-response 
curve  was  sigmoidal  with  a  steep 
increase  between  2  and  6  ppm. 
Metabolic  incorporation  into  respiratory 
mucosa,  in  contrast  followed  a  bell- 
shaped  curve  similar  to  that  for  cell 
turnover.  Covalent  adducts  with 
macromolecules  were  not  found  in  the 
olfactory  mucosa  or  the  bone  marrow. 
The  half  life  of  formaldehyde  in  the 
blood  of  rats,  guinea  pigs,  rabbits,  dogs, 
and  cats  following  intraperitoneal  (ip) 
administration  was  estimated  as  about  1 
minute  (Exs.  42-27;  42-60;  70-25].  In  rats 
exposed  at  14.4  ppm  for  2  hours,  there 
was  no  increase  in  the  amount  of  free  or 
reversibly  bound  formaldehyde  in  the 
blood  [Ex.  73-21). 

In  contrast,  when  radioactivity  was 
measured  in  the  blood  of  rats 
administered  labeled  formaldehyde  by 
intravenous  (iv)  injection  or  inhalation, 
an  extremely  slow  decrease  in 
radioactivity  occurred  suggesting 
retention  of  substantial  quantities  of 
radioactivity  for  several  weeks  after 
administration. 

When  rats  were  exposed  to  'XIl- 
formaldehyde  by  inhalation  or  by 
gavage,  approximately  40  percent  of  the 
radioactivity  was  recovered  in  the 
expired  air  (Exs.  42-60;  70-25).  Seventy 
hours  after  inhalation,  22  percent  of  the 
radioactivity  was  found  in  the  urine  and 
feces,  and  between  35  and  38  percent 
was  retained  throughout  the  tissue  and 
carcass.  This  does  not  imply  that 
material  found  at  sites  remote  from  the 
initial  point  of  tissue  contact  represents 
DNA  adducts,  other  formaldehyde 
adducts,  or  free  formaldehyde.  The 
substantial  deposition  of  radiocarbon  at 
sites  distant  from  the  primary  site  of 
impaction  was  most  probably  due  to 
metabolic  products. 

Heck  and  collegues  (Ex.  73-21] 
measured  the  amount  of  free  and 
reversibly  bound  formaldehyde  in  the 
blood  of  six  human  volunteers  exposed 


at  4  ppm  for  40  minutes.  Results  in 
humans,  unlike  those  in  rats,  showed 
great  variability,  possibly  because 
humans  are  more  heterogeneous.  Heck 
found  that  on  the  average,  formaldehyde 
concentrations  were  the  same  before 
and  after  exposure.  ■ 

Gottschling  and  coworkers  (Ex.  42-53) 
examined  the  concentration  of  formic 
acid  in  urine  of  veterinary  students  as  a 
potential  biologic  indicator  of 
formaldehyde  exposure.  They  found 
extreme  variability  in  both  repeat  tests 
of  individuals^and  the  entire  group 
examined.  Thus,  it  appears  that  formic 
acid  excretion  in  the  urine  was  not  a 
good  indicator  of  formaldehyde 
exposure  for  2  hours  to  concentrations 
of  0.4  ppm  or  lower. 

While  it  is  always  possible  that  some 
biological  indicator  of  formaldehyde 
exposure  may  be  discovered,  there  is 
presently  no  evidence  to  support 
biological  monitoring.  For  biological 
monitoring  to  serve  as  a  surrogate  for 
the  concentration  of  airborne 
formaldehyde,  formaldehyde  or  a 
closely  related  derivative  should  be 
measured,  and  development  of  such  a 
monitoring  method  in  the  future  is  highly 
unlikely. 

The  role  of  metabolism  could  be 
critical  to  defining  whether 
formaldehyde  is  a  human  carcinogen 
and  the  expected  8ite(s)  of  cancer  in 
humans.  While  formaldehyde  appears  to 
be  a  locally  acting  carcinogen  in 
rodents,  there  are  no  comparative 
studies  of  metabolic  products  or 
reaction  rates  to  determine  the  extent  to 
which  humans  and  rodents  react 
differently  to  formaldehyde.  The 
elevated  incidence  of  some  site-specific 
cancers  observed  in  cohorts  of  workers 
exposed  to  formaldehyde  compels 
OSHA  to  consider  the  possibility  that 
species  differences  in  site-specific 
cancer  risks  may  exist.  OSHA  has 
determined,  under  the  terms  of  the 
Cancer  Policy,  that  formaldehyde  is  a 
potential  occupational  carcinogen. 

Sensory  Irritation,  Sensitization,  and 
Dermal  Effects 

Evidence  of  irritation  of  the  eyes  and 
upper  respiratory  system  when  humans 
are  exposed  to  formaldehyde  gas  is 
extensive.  Studies  in  human  volunteers, 
experimental  animals,  and  worker 
populations  address  this  topic.  Although 
occupational  health  professionals  have 
infrequently  reported  cases  of  ashtma  in 
workers  known  to  have  been  exposed  to 
formaldehyde,  the  actual  ability  of 
formaldehyde  to  produce  this  effect  is 
not  certain.  Dermatitis  resulting  from 
contact  with  liquid  formaldehyde  is  also 
well  known,  having  been  reported  in 
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several  cross-sectional  studies  of 
workers  and  in  case  studies  described  in 
the  literature  by  allergy  specialists.  In 
general,  studies  on  the  noncarcinogenic 
effects  of  formaldehyde  do  not  address 
the  important  issues  of  morbidity  rates, 
lost  workdays,  and  decreased 
productivity  from  the  various  diseases 
that  may  be  related  to  or  exacerbated 
by  exposure  to  formaldehyde. 

Clinical  studies  of  sensory  irritation: 
In  a  recent  study  of  formaldehyde- 
induced  eye  irritation.  Beneral  et  aJ.  (Ex. 
42-15]  exposed  groups  of  5  to  28  persons 
to  formaldehyde  gas  for  6  minutes  at 
0.35,  0.56,  0.7,  0.9,  or  1.0  ppm  with  clean 
air  as  a  control.  Irritant  effects  were 
measured  in  terms  of  severity,  on  a  scale 
of  0  to  3,  and  response  time,  defined  as 
the  length  of  time  from  initial  exposure 
until  the  subject  noticed  eye  irritation. 
At  the  lowest  concentration  tested,  42 
percent  of  the  subjects  experienced  very 
slight  eye  irritation.  A  statistically 
significant  response  occurred  at  1  ppm. 
The  authors  claimed  to  have  shown 
dose-response  relationships  between 
concentration  of  formaldehyde, 
response  time,  and  severity  of  effect. 

Anderson  and  Molhave  [Ex.  42-10] 
exposed  16  healthy  students  to 
formaldehyde.  They  were  studied  in 
groups  of  four,  with  each  group 
undergoing  four  different  exposures  on 
four  consecutive  days.  Exposures  were 
to  0.3. 0.5. 1.0.  and  2.0  mg/m^  (0.24. 0.4. 
0.8.  and  1.6  ppm)  of  formaldehyde  in  air. 
Nasal  mucociliary  flow  was  measured 
by  the  rate  of  movement  of  resin 
particles  labeled  with  technicium. 
Irritation  was  graded  by  the  subject's 
adjustment  of  a  pointer  scaled  from  1  for 
complete  comfort  to  100  for  severe 
discomfort.  Mucous  flow  rate  slowed 
down  at  higher  concentrations  of 
formaldehyde,  but  no  further 
deceleration  was  observed  with 
concentrations  above  0.5  mg/m'.  At  the 
highest  concentration  tested,  there  was 
also  a  significant  rise  in  the  odor 
threshold  for  ethyl  valerate,  a  chemical 
used  to  test  impairment  of  the  ability  to 
smell.  At  all  concentrations  of 
formaldehyde,  a  time  lag  occurred 
before  the  subjects  reported  discomfort. 
At  0.3  and  0.5  mg/m',  no  one  reported 
discomfort  for  the  first  2  hours.  At  higher 
doses,  subjects  reported  discomfort 
within  the  first  hour,  which  increased 
through  the  second  hour,  and  diminished 
after  2.5  hours.  Overall  13, 14, 9,  and  6  of 
the  16  subjects  reported  no  discomfort  at 
0.3,  0.5, 1.0,  and  2.0  mg/m',  respectively. . 
The  highest  individual  scores  on  the 
irritation  pointer  were  30,  20,  40,  and  50 
units,  respectively.  At  the  Highest 
concentration,  the  average  discomfort 
never  exceeded  18,  which  is  in  the 


middle  of  the  range  describing  slight 
discomfort.  At  the  conclusion  of  the 
exposures  to  0.3,  0.5, 1.0,  and  2.0  mg/m', 
3,  5, 15,  and  15  subjects,  respectively, 
complained  of  conjunctival  irritation 
and  dryness  of  the  nose  and  throat 
which  disappeared  by  the  following 
morning.  The  authors  concluded  that: 

The  experience  from  our  5-hour  exposure 
study  at  2  mg/m*  ...  as  well  as  the 
experiences  from  other  studies  at  controlled 
conditions  .  .  .  make  us  believe  that  the  TLV 
value  for  this  substance  should  be  lower  than 
3.6  mg/m'. 

Weber-Tschopp,  Fischer,  and 
Grandjean  (Ex.  73-44]  investigated  the 
acute  irritant  effects  of  formaldehyde  in 
33  healthy  subjects  exposed  for  37  , 
minutes  to  concentrations  that  increased 
progressively  to  a  maximum  of  3.2  ppm. 
Another  48  subjects  received  exposure 
to  formaldehyde  for  1.5  minutes  at 
normal  concentrations  of  0. 1.  2,  3,  and  4 
ppm.  Between  the  serial  exposures, 
there  were  8-minute  recovery  periods. 
Irritation  was  measured  by  obvious 
annoyance,  by  the  rate  of  eye  blinking, 
and  by  a  questionnare  on  irritation  of 
the  eyes,  nose  and  throat. 

The  authors  (Ex.  7»-44]  found  that  at 
the  same  formaldehyde  concentration, 
the  degree  of  annoyance  was  greater  in 
the  discontinuously  exposed  group.  Eye 
irritation  was  significantly  greater 
during  the  continuous  exposure,  but 
irritation  of  the  nose  and  throat  was 
greater  during  the  discontinuous 
exposure.  On  the  average,  significant 
changes  were  reported  by  the  authors  at 
the  following  concentrations;  eye 
irritation — 1.2  ppm.  nose  irritation — 1.2 
ppm,  throat  irritation — 2.1  ppm, 
annoyance  (desire  to  leave  the  room) — 
1.2  ppm.  and  increased  rate  of  eye 
blinking — 1.7  ppm.  At  0.5  ppm,  2  percent 
had  moderate  eye  irritation,  11  percent 
had  a  doubled  eye  blinking  rate,  and  3 
percent  had  a  desire  to  leave  the  room. 
At  2.1  ppm,  10  percent  had  moderate  eye 
irritation,  7  percent  had  strong  to  very 
strong  eye  irritation,  33  percent  had  a 
doubled  blinking  rate,  and  20  percent 
had  a  desire  to  leave  the  room.  The 
authors  concluded  from  this  study  that 
"the  irritation  threshold  for  pure  HCHO 
lies  in  the  range  from  1  to  2  ppm." 

Rader  [Ex.  73-88W]  exposed  two 
groups  of  five  medical  students  and 
employees  to  formaldehyde  for  an  hour 
at  concentrations  of  0, 0.1, 0.2,  and  0.5 
ppm  or  1,  3,  and  5  ppm.  At  least  one  day 
elapsed  between  exposures.  Another 
experiment  consisted  of  exposing  ten 
persons  to  formaldehyde  at  0.5  ppm, 
with  five  of  them  in  an  atmosphere  of 
normal  humidity.  The  other  five  were 
exposed  at  a  relative  humidity  of  88 
percent.  Subjects  ranked  six  factors:  the 


perception  of  odor,  conjunctival 
sensations,  feelings  in  the  nose  and 
throat,  lacrimation,  and  nasal  secretioa 
All  complaints  were  directly  related  to 
the  concentration  of  formaldehyde. 
Complaints,  on  the  average,  differed 
significantly  over  background  rates  for 
exposure  to  air  at  all  concentrations 
above  0.1  ppm;  a  marked  increase 
occurred  at  3  and  5  ppm.  For  the  30 
minute,  0.5  ppm  exposure,  total 
complaints  were  significantly  more 
frequent  in  air  with  relative  humidity  of 
40  percent  than  in  air  with  relative 
humidity  of  88  percent. 

Day  and  coworkers  [Ex.  69-23C2J 
exposed  18  subjects,  nine  of  whom  had 
previously  complained  of  various 
nonrespiratory  effects  from  UFFI  to  1 
ppm  of  formaldehyde  for  90  minutes.  On 
a  separate  occasion,  they  exposed  the 
same  subjects  to  off-gas  from  UFFI 
which  contained  1.2  ppm  of 
formaldehyde  for  30  minutes.  Neither 
group  showed  a  clinically  or  statistically 
significant  response  in  pulmonary 
function,  leading  the  authors  to  conclude 
that  tl^ey  had  found  no  evidence  that 
either  formaldehyde  or  UFFI  off-gas 
operated  as  a  lower  airways  allergen  or 
important  bronchospastic  irritant. 
However,  15  subjects  exposed  to 
formaldehyde  at  1  ppm  reported  eye 
irritation,  seven  reported  nasal 
congestion,  six  had  fearing  of  the  eyes, 
five  had  throat  irritation,  three  had 
nasal  discharge,  two  had  cough,  and  one 
had  chest  tightness.  Although  this  study 
did  not  demonstrate  evidence  that 
formaldehyde  is  an  allergen,  it  describes 
transient  irritation  at  levels  being 
proposed  for  regulation  of 
formaldehyde. 

Schacter  (Exs.  70-26;  70-48]  exposed 
15  healthy  subjects  to  airborne 
formaldehyde.  The  subjects  had  no 
history  of  asthma  and  a  normal 
response  to  inhalation  of  mefhacholine. 
a  standard  test  for  asthmatic  response. 
Exposures  were  at  2  ppm  with  the 
subject  either  at  rest  of  exercising. 
Pulmonary  function  tests  were 
performed  on  each  subject  5. 15,  25.  and  . 
40  minutes  after  exposure  began  and  10 
and  30  minutes  after  leaving  the 
exposure  chamber.  Questionnaires 
about  symptoms  were  filled  out  upon 
each  person's  entering  the  exposure 
chamber,  30  minutes  later,  and  at  4,  8, 
and  24  hours  after  the  exposure.  There 
was  no  evidence  of  bronchoconstriction. 
Symptoms,  such  as  sore  throat,  nasal 
discharge  or  stuffiness,  and  eye 
irritation  were  reported.  Subjects 
usually  described  symptoms  as  mild  or 
moderate,  but  they  reported  severe 
symptoms  in  a  few  cases. 
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bronchoconstriction  in  asthmatics.  All 
seven  of  their  subjects  had  a  history  of 
recurring  episodes  of  wheezing,  chest 
tightness,  reversible  airways 
obstruction,  and  associated  allergic 
rhinitis.  All  seven  were  hyperresponsive 
to  histamine  and  the  six  tested  also 
responded  to  sulfuric  acid. 

Formaldehyde  was  administered  for 
10  minutes  by  mouthpiece  under  the 
following  conditions:  1  ppm,  subject  at 
rest:  1  ppm,  subject  exercising  at  a  work 
rate  of  100  watts;  and  3  ppm,  subject 
exercising  at  a  rate  of  100  watts.  No 
evidence  of  bronchoconstriction,  as 
determined  by  calculation  of  specific 
airways  resistance,  was  found.  The 
authors  emphasized  the  limited  nature 
of  their  study.  None  of  the  subjects  had 
a  reported  history  of  formaldehyde 
sensitivity  and  the  tests  were  not 
relevant  to  the  question  of  whether  or 
not  these  was  specific  hypersensitivity 
to  formaldehyde.  The  authors  could  not 
rule  out  the  possibility  that  exposures  of 
longer  duration  might  cause  impairment 
of  pulmonary  function.  The  possibility  of 
a  delayed  response,  which  would 
suggest  involvement  of  an  immune 
function  rather  than  a  primary  irritation, 
was  not  studied,  although  the  authors 
noted  that  none  of  the  subjects 
exhibited  noticeable  delayed  symptoms. 

In  summary,  clinical  studies  of 
individuals  exposed  to  formaldehyde 
indicate  that  this  chemical  can  irritate 
the  mucous  membranes  of  the  eyes  and 
upper  respiratory  tract  within  minutes  of 
initial  exposure.  Volunteers  are  a  self- 
selected  population,  and  they  may  differ 
substantially  in  age,  smoking  history,  or 
education  from  the  typical  chemical 
worker.  Furthermore,  studies  involving 
exposures  of  limited  duration  cannot 
rule  out  the  possibility  that  problems 
may  become  manifest  only  after 
repeated  exposures  occurring  over  many 
years.  Nevertheless,  these  studies  are 
useful  in  identifying  formaldehyde- 
associated  changes  since  they  have 
accurately  described  the  conditions  of 
exposure  to  that  single  substance.  They 
are  also  not  prone  to  recall  bias  since 
volunteers  generally  have  had  no  history 
of  prior  exposure  to  the  substance  being 
tested. 

Sensory  Irritation-Animal  Studies: 
Alarie,  Kane,  and  Barrow  (Ex.  70-29] 
developed  an  animal  model,  based  on 
sensory  irritation  in  mice,  to  establish 
acceptable  exposure  limits  for  chemical 
irritants.  An  airborne  concentration  that 
inhibited  to  respiratory  rate  by  50 
percent  (RDso)  in  mice  was  expected  to 
cause  intolerable  irritation  of  the  eyes, 
nose,  and  throat  in  a  matter  of  minutes 
in  humans.  At  one-tenth  of  the  RDso. 
humans  were  expected  to  show  some 
irritation  and  disconfort  but  it  was  also 


predicted  that  they  would  probably 
accept  this  concentration  at  work.  At 
one  hundredth  the  RDso,  humans  were 
expected  to  show  minimal  irritation.  The 
Swiss- Webster  mouse,  the  strain  tested, 
was  of  intermediate  sensitivity.  A  factor 
of  ten  separated  the  least  from  the  most' 
sensitive  mouse  strain.  The  authors 
predicted  that  there  would  be  a  similar 
range  of  sensitivities  in  humans. 

Alarie  et  al.  (Ex.  70-29J  examined 
eleven  chemicals,  and  nine  of  these  had 
PELs  which  fit  the  model's  predictions 
well;  Formaldehyde  provided  the  worst 
fit.  The  model  predicted  that,  as  a 
maximum,  the  exposure  Ihnit  for 
formaldehyde  should  be  0.3  ppm,  but  the 
OSHA  PEL  was  10  times  higher.  The 
explanation  given  for  how  persons  have 
tolerated  this  PEL  was  that  the  initial 
response  to  formaldehyde  is  extremely 
rapid,  gradually  fading,  and  returning 
again  after  rest  periods.  Not  all  strains 
of  mice  show  a  fading  of  the  response  to 
formaldehyde,  and  the  authors  equated 
these  mice  with  persons  who  leave  their 
job  because  of  irritation.  The  result  is 
that  the  worker  population  exposed  to 
formaldehyde  becomes  "self-selected." 
The  authors  cautioned  against  reliance 
upon  a  worker's  ability  to  adapt  for 
setting  exposure  limits  because  it  denies 
a  "wholesome  working  environment"  to 
nonadapters  and  lets  others  feel  that  the 
situation  is  under  control  when,  in  fact, 
a  potentially  hazardous  concentration 
fo/  some  workers  may  exist.  According 
to  the  authors,  this  situation  is 
especially  dangerous  if  the 
formaldehyde  concentration  in  air 
increases  gradually.  There  is  the 
potential  that  extremely  hazardous 
levels  can  go  unrecognized  through 
sequential  adaptations  to  slowly  rising 
environmental  concentrations 
formaldehyde. 

Sensory  irritation — surveys  of 
workers:  Horvath  and  coworkers  at  the 
Marshfield  Clinic  (Ex.  66-5]  assessed  the 
acute  and  chronic  effects  of 
formaldehyde  on  the  mucous 
membranes  and  the  lungs  of  109 
employees  exposed  to  formaldehyde 
resins  in  particleboard  and  molded 
products  operations.  Formaldehyde 
concentrations  in  the  workplace  were 
measured  at  0.17  to  2.93  ppm.  The 
control  subjects  were  254  workers  in 
nearby  industries  with  no  formaldehyde 
exposure.  Tests  administered  were  the 
American  Thoracic  Society  respiratory 
disease  questionnaire  modified  to 
include  questions  on  mucous  membrane 
irritation  and.  a  second  questionnaire 
designed  to  examine  irritant  effects  or 
respiratory  symptoms  experienced 
during  the  workshift,  and  pre-  and  post- 
shift  spirometry.  There  were  more  men 
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in  the  exposed  group,  and  they  were 
slightly  older  and  taller  than  those  in  the 
control  group.  However,  these 
differences  were  taken  into  account  in 
the  spirometry  results. 

The  authors  examined  the  possibility 
that  formaldehyde  workers  are  a 
"survivor  population."  During  the 
previous  4  years,  54  persons  at  the 
plants  had  quit  their  jobs.  Two  had 
developed  formaldehyde  dermatitis,  and 
one  had  experienced  exacerbation  of 
preexisting  asthma.  Thirty  two  had 
terminated  their  employment  without 
further  explanation.  This  information 
was  judged  inadequate  to  determine 
wheUier  there  is  a  "healthy  worker 
effect." 

Pulmonary  function  test  results  did 
not  provide  evidence  of  chronic  lung 
effects.  Dose-dependent  acute  changes, 
thought  to  depend  upon  temporary 
constriction  of  the  airways,  were 
observed  in  workers  exposed  to 
formaldehyde.  These  changes  consisted 
of  statistically  signiHcant  post-shift 
declines  in  forced  expiratory  flow  (FEF) 
25-75%,  FEF  50%,  and  FEF  75%  which 
could  not  be  attributed  to  smoking.  Post- 
shift  lung  function  changes  did  not 
correlate  with  individual  airborne 
formaldehyde  levels.  A  subgroup  of 
"reactors"  existed,  however,  and 
"reactors"  wi^h  shifts  in  FEF  25-75%  and 
the  ratio  of  FEVi  to  forced  vital  capacity 
(FVC)  were  more  likely  to  be 
formaldehyde  workers.  Among 
"reactors",  exposure  to  formaldehyde  in 
the  workplace  was  also  a  predictor  of 
the  degfee  of  post-shift  changes. 
The  answers  to  the  respiratory 
disease  questionnaires  suggested  no 
association  between  exposure  to 
formaldehyde  and  chronic  cough, 
dyspnea,  wheezing,  or  phlegm 
production.  Complaints  of  eye,  nose,  and 
throat  irritation,  described  as  mild  to 
moderate,  could  be  explained  as  being 
due  to  exposure  to  formaldehyde.  The 
workers  exposed  to  formaldehyde 
differed  significantly  from  the  control 
group  in  the  number  of  complaints  of 
itchy  and  burning  eyes,  itchy  and 
burning  nose,  stuffy  nose,  and  sore  or 
burning  throat.  When  the  test  results 
were  segregated  into  four  categories 
depending  on  the  degree  of 
formaldehyde  exposure  (0-0.04.  004-0.4, 
0.4-1.0.  and  1.0-3  ppm),  a  clear  dose- 
response  relationship  for  acute  effects 
was  seen.  Exposure  category  was  a 
predictor  of  cough,  chest  discomfort, 
burning  nose,  burning  eyes,  and  sore 
throat.  For  burning  nose,  positive 
responses  were  given  by  2. 16,  27,  and  42 
percent  in  the  control,  low,  medium,  and 
high  exposure  groups,  respectively. 
Corresponding  figures  for  sore  throat 
were  4,  8,  21,  and  32  percent.  These 


results  led  the  authors  to  conclude  that 
formaldehyde  is  a  dose-dependent 
mucous  membrane  irritant  in  a 
substantial  portion  of  the  population 
working  at  levels  well  below  the  present 
OSHA  PEL  of  3  ppm. 

Main  and  Herman  (Ex.  73-32) 
compared  the  respiratory  status  of  38 
men  employed  in  the  coreroom  of  a 
foundry  with  that  of  a  matched  group  of 
men  employed  in  the  assembly  plant. 
Formaldehyde  concentrations  ranged 
from  0.18  to  3.9  ppm.  Based  on  these 
measurements,  the  coreroom  workers 
were  split  into  low  {<1  ppm)  and  high 
(>1  ppm)  exposure  groups. 

All  groups  were  administered  an 
American  Thoracic  Society  respiratory 
disease  questionnaire,  pre-  and  post- 
shift  spirometry,  and  a  chest  x-ray.  The 
high  exposure  group  had  a  statistically 
significant  higher  frequency  of  cough 
than  the  assembly  workers.  All 
coreroom  workers  has  a  significantly 
higher  incidence  of  eye,  nose,  and  throat 
irritation,  which  was  more  likely  to 
begin  after  work  started  and  to 
disappear  at  the  end  of  the  workshift. 
Dose-dependent  decreases  in  FEVi, 
FVC.  and  FEF  50%  observed  during  the 
workshift  among  workers  in  the 
coreroom  were  diametrically  opposed  by 
increases  in  the  same  measurements 
among  assembly  plant  workers.  The 
authors  concluded  that  exposure  to 
formaldehyde  at  concentrations 
exceeding  1  ppm  during  a  normal 
workshift  caused  short  term  loss  of 
pulmonary  function,  increased  cough, 
and  irritation  of  eyes,  nose,  and  throat. 

At  the  Celanese  facility  in  Bishop, 
Texas,  Stenzel  and  Harris  [Ex.  72-3} 
evaluated  potential  long-term  adverse 
health  effects  associated  with 
formaldehyde.  The  purpose  of  their 
study  was  to  determine  whether  or  not 
effects  already  well  documented  as 
occurring  during  the  workday  or 
workweek  would  be  encountered  over  a 
period  of  6  months  or  3  years.  To  test 
this  hypothesis,  Stenzel  and  Harris 
obtained  the  following  information: 
exposure  data,  physical  exammations, 
spirometry  tests,  and  medical  history 
questionnaires  that  focused  on  nasal 
irritation  and  pulmonary  function. 

A  total  of  971  individuals  qualified  for 
the  study  by  having  been  employed 
sometime  between  September  1980,  and 
February  1984.  and  having  completed  a 
company-sponsored  physical  exam  that 
included  spirometry.  Their  average  age 
was  40.3  years,  they  were  employed  an 
average  of  12.7  years,  and  they  had 
exposure  to  formaldehyde  for  an 
average  of  46.0  days/year.  Estimated 
exposure  concentrations  were  1  to  2 
ppm  for  maintenance  work,  0.1  to  0.5 
ppm  for  maintenance  and  operations 


supervision,  0.5  to  1.5  ppm  for 
operations  workers.  0.1  to  1  ppm  for 
support,  and  0  to  0.1  ppm  for 
administrative  employees.  Twenty- 
seven  percent  of  the  workforce  smoked. 
For  each  possible  effect,  data  were 
examined  in  three  ways.  First,  the 
authors  determined  whether  a 
correlation  existed  between  the  adverse 
efi'ect  and  level  of  exposure.  Then  the 
mean  value  for  each  medical  test  for 
each  group  of  employees  was 
determined  and  compared  with  the 
mean  for  the  administrative  group. 
Finally,  the  mean  exposure  of  the 
individuals  with  medical  test  results  in 
the  bottom  20  percent  of  the  group  was 
calculated  and  compared  with  that  of 
the  other  80  percent. 

There  was  no  association  between 
duration  of  exposure  (6  months  or  3 
years)  and  lowering  of  FVC,  FVC%, 
FEVi,  FEVi%,  and  the  ratio  of  FEVi/ 
FVC.  There  were  also  no  trends 
associated  with  increasing  exposure. 
The  only  cluster  of  effects  was  for 
operations  and  maintenance 
supervisors,  who  as  a  group  were  also 
older.  Below  normal  pulmonary  function 
seemed  most  likely  to  be  related  to 
smoking  habits.  Nasal  irritation  was  the 
same  in  all  groups  and  only 
maintenance  personnel  responded 
differently  to  questions  related  to  the 
pulmonary  system.  The  authors  felt  that 
this  last  association  was  related  to 
recent  exposure,  and  not  to  long  term 
consequences.  The  authors  concluded 
that  control  of  exposure  to  a  1  ppm 
TWA  with  a  short  term  PEL  of  2  ppm, 
the  internal  limits  used  at  Celanese,  was 
responsible  for  the  lack  of  effects.  These 
conclusions  are  weakened  because  of 
the  failure  to  find  effects  at  any  level  of 
exposure. 

A  1984  report  by  Levine  et  ai  (Ex.  42- 
72)  examined  the  respiratory  status  of 
white  male  morticians  attending  a 
postgraduate  course  in  West  Virginia. 
Of  112  morticians  attending  the  school, 
105  supplied  self-completed  respiratory 
disease  questionnaires  and  detailed 
occupational  histories.  Ninety  nine  of 
the  morticians  ^Iso  underwent 
pulmonary  function  testing,  but  9  pipe  or 
cigar  smokers  were  excluded  from  the 
subsequent  analysis.  The  pulmonary 
function  of  the  morticians  compared 
favorably  with  that  of  residents  of 
Oregon  and  Michigan.  The  investigators 
found  no  evidence  of  chronic  bronchitis 
and  concluded  that  "long-term 
intermittent  exposure  to  low  levels  of 
formaldehyde  gas  exerts  no  meaningful 
chronic  effect  on  respiratory  health." 

Levine's  group  subsequently 
conducted  an  independent  survey  of  six 
funeral  homes  in  the  area.  They  found 
that  mean  TWA  concentrations  of 
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formaldehyde  were  0.3  ppm  (range  0.2- 
0.4  ppm)  when  ihtact  bodies  were  being 
embalmed  and  93  ppm  (range  0.5-1.2 
ppm)  when  autopsied  bodies  were  being 
embalmed.  The  phorl-term  exposures, 
measured  for  30  minutes,  were  0.4  and 
2.1  ppm.  respect  vely  (Ex.  42-128). 

The  Federal  P  inel  on  Formaldehyde 
|Ex.  13)  commer  ted  on  strengths  and 
weaknesses  of  t  le  study  by  Levine  and 
his  coworkers: 

Although  there  1 1  a  good  rationale  for 
studying  this  occu  tational  group  |morticians). 
an  inability  to  deti  ct  a  significant  response  in 
this  study  could  b<  due  to  low  cumulative 
exposure  (probabt;  r  less  than  8  hours/day).  If 
we  assume  SO  pen  ons  each  in  a  higher  and 
low  exposure  gro«i  >  .  .  .  there  i*  an  85% 
chance  of  correcth  rejecting  the  null 
hypothesis  of  no  d  fference  in  FEV  between 
exposure  groups,  i  the  true  difference  is 
5%  .  .  .  This  is.  ho  wever.  one  of  the  few 
studies  to  attempt  o  assess  long  terra  effects 
of  fonnaMehyde  oi  i  lung  function  ...  A 
comparison  group  e.g.,  funeral  directors) 
would  have  provid  ad  more  confidence  in  the 
results  and  more  p  >wer  in  the  analysis. 

It  should  be  noted  that  the  Federal 
Panel's  criticismi  i  of  the  study  by  Levine 
et  al.  are  true  of  inany  cross-sectional 
studies  since  idefal  comparison  groups 
are  often  not  av^lable. 

In  a  study  reported  in  1977,  Plunkett 
and  Barbela  {Ex.|42-101]  mailed 
respiratory  dise^e  questionnaires  to  80 
embalmers  in  20  funeral  homes  in  the 
Los  Angeles  are^.  Of  the  57  who  replied. 
81  percent  had  e:  :perienced  eye 
irritation,  75  pert  ent  had  nose  or  throat 
irritation.  37  percent  skin  irritation.  33 
percent  cough,  ai  id  13  percent  chest 
tightness.  Nine  o  the  respondents 
(average  age  of  36  years,  with  an 
average  of  11  years  of  exposure)  had 
symptoms  of  acute  bronchitis  and  17  (37 
years,  11  years  of  exposure)  had  chronic 
bronchitis.  Respiratory  irritation,  cough, 
and  the  sensatioa  of  tightness  in  the 
chest  correlated  frith  smoking  history, 
but  about  25  per(ient  of  those  with 
bronchitis  had  n^ver  smoked. 

Kerfoot  and  MJ>oney  (Ex.  73-48D] 
conducted  a  survey  of  six  Detroit 
funeral  homes  and  reported  the  results 
in  1975.  A  total  of  166  air  samples 
showed  average  Concentrations  of 
formaldehyde  of  i.21  (0.17-5.28),  0.35 
(0.09-0.89),  0.64  (i.35-1.22).  0.25  (0.13- 
0.45).  aei  (0.26-1  p).  and  1.39  (a48-2.10) 
ppm  in  the  six  worksites.  The  use  of 
ventilation  fans  Appeared  effective  in 
reducing  employee  exposure. 
Paraformaldehydp  powders  used  in  the 
funeral  homes  had  a  mean  particle  size 
of  1.6  um,  suggesting  to  the  authors  that 
these  particles  could  penetrate  into  the 
alveolar  sacs  of  t  le  lung. 
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toxicity  survey  fc  rm,  their  answers 


indicating  that  they  had  experienced 
burning  eyes  and  irritation  of  the  upper 
respiratory  tract,  including  burning 
noses,  sneezing,  coughing,  and  resultant 
headaches.  Three  of  the  seven  men  had 
asthma  or  sinus  problems  and  two  had 
experienced  dermatitis  in  the  past.  The 
authors  concluded  that  formaldehyde  is 
an  irritant  at  levels  below  2  ppm. 

MIOSH,  in  its  Health  Hazard 
Evaluation  program,  has  examined 
employee  who  handled  formaldehyde 
solutions  at  a  number  of  hospitals  or 
laboratories.  Histopathology  technicians 
at  13  worksites  showed  a  high 
prevalence  of  respiratory  and  =    - 

neurobehavioral  symptoms  and 
dermatitis.  Exposure  estimates  ranged 
from  0.2  to  1.9  ppm.  Of  the  technicians. 
79  percent  reported  at  least  one 
emplojrment-related  physical  symptom 
as  compared  with  39  percent  in  a  control 
group.  Also.  58  percent  of  the 
technicians  versus  39  percent  of  the 
unexposed  controls  reported  headaches. 
When  they  were  examined  by  NIOSH. 
many  technicians  had  itchy,  dry. 
burning,  cracked  and  bleeding,  tight, 
peeling  and  scaling,  and  reddened  skin 
with  nail  changes  (Ex.  78-53]. 

In  other  studies,  NIOSH  reported  that 

12  of  23  students  at  a  medical  school 
who  participated  in  post-exposure 
pulmonary  function  tests  showed  signs 
indicative  of  formaldehyde's  effects. 
Eight  had  eye  irritation  and  a  dry  or 
irritated  throat,  six  had  headache,  nasal 
irritation,  dizziness,  and  cough,  and  one 
had  a  response  indicating  respiratory 
allergy  to  formaldhyde  (Ex.  78-34J. 
Three  of  four  veterinary  technicians, 
who  woriced  in  a  histopathology 
laboratory  where  they  were  exposed  to 

13  ppm  of  formaldehyde  for  30  minutes 
each  day,  had  eye,  nose,  and  throat 
irritation  with  occasional  headache  and 
fatigue  (Ex.  78-91  J.  At  a  hemodialysis 
unit  in  a  hospital.  22  nurses,  exposed  to 
formaldehyde  at  concentrations  of  0.04 
to  1.3  ppm  were  interviewed.  Seven 
expressed  no  problems.  12  had  upper 
respiratory  and  eye  irritation,  and  three 
showed  possible  respiratory 
hypersensitivity.  Five  had  skin  problems 
(Ex.  78-76).  At  a  college  of  mortuary 
sciences.  NIOSH  found  that  three  of  four 
instructors,  who  had  worked  with 
formaldehyde  for  3  weeks  to  13  years  for 
8  to  50  hours  a  week,  had  histories  of 
allergy,  burning  of  the  eyes  and  nose, 
dry  mouth  and  throat,  cough,  headache, 
and  tearing  of  the  eyes.  Another  person 
had  retired  recently,  and  he  showed 
signs  of  possible  occupationally-induced 
asthma  (Ex.  78-20]. 

Alexanderson  et  al.  {Ex.  42-5] 
conducted  a  cross  sectional  study  of 
pulmonary  function  in  47  subjects 
employed  at  a  carpentry  shop  where 


they  had  been  exposed  to  formaldehyde 
for  al  least  one  year.  Their  average  age 
was  35.0  years  and  the  average  duration 
of  employment  was  5.9  years.  The  mean 
concentration  of  dust  in  the  workplace 
air  was  0.5  (0.3-0.7)  mg/m^and  mean 
formaldehyde  concentrations  were  0.36 
(0.04-1.25)  ppm.  Twenty  subjects 
em|)loyed  elsewhere  in  the  carpentry 
shop  served  as  controls.  Although 
spirometry  and  single  breath  nitrogen 
washout  were  normal  on  Monday 
morning,  statistically  significant  .^ 

reductions  in  maximum  midexpiratory 
flow  and  significant  mcreases  in  the 
closing  volume  as  a  percent  of  the  vital 
capacity  were  found  at  the  end  of  the  ■ 
workshift.  Seventy  four  percent  had 
symptoms  involving  the  eyes,  36  percent 
had  evidence  of  nose  or  throat  irritation, 
and  10  percent  complained  of  "chest 
oppression."  The  authors  described  the 
deterioration  of  lung  function,  probably 
of  an  obstructive  nature,  as  moderate, 
and  they  predicted  that  such  changes 
would  not  cause  measurable  restriction 
of  physical  activities. 

In  1981,  the  Department  of  Health  in 
New  Zealand  published  a  study  of 
formaldehyde's  usage,  the  resulting 
exposure,  and  the  observed  health 
effects  (Ex.  42-91].  A  total  of  110 
persons  and  16  firms  participated.  A 
control  group  of  comparaWe  age 
consisted  of  58  government  employees. 
Twenty  persons  who  had  formerly 
worked  with  formaldehyde  were  also 
interviewed.  Industries  examined  were 
particleboard  manufacturing,  furniture 
manufacturing,  pathology  laboratories, 
mortuaries,  manufacturing  chemistry, 
and  the  production  of  fiberglass.  Mean 
exposure  duration  was  7.5  years.  Of  the 
workers,  58  percent  were  exposed  for  1 
to  4  hours  in  a  day  with  42  percent  being 
exposed  4  to  8  hours  per  day.  Average 
weekly  exposure  was  for  1  to  3  days 
(34%)  or  4  to  6  days  (66%).  Of  the  20 
former  workers,  15  percent  had  been 
exposed  6  or  more  hours  a  day,  and  all 
were  exposed  5  days  a  week.  Their 
mean  age  was  86  years  (all  but  one  had 
retired).  Total  aldehydes  concentrations 
were  measured  by  Draeger  tube  [Ex.  45- 
1].  The  concentrations  fell  beween  0.1  to 
6.9  ppm  (Ex.  42-91).  Formaldehyde 
concentrations  measured  in 
particleboard  factories  were  0.1  to  1.1      • 
ppm  and  1.3  to  2.4  ppm  in  university  and 
hospital  laboratories. 

Of  the  current  worker  group.  16 
(14.5%)  reported  a  skin  reaction 
described  as  dry  and  flaking  or  red  and 
inflamed  accompanied  by  itching  and 
irritation.  In  three  workers,  this  skin 
reaction  was  evident  at  the  time  of  the 
interview.  There  Were  significant 
di^erences  in  the  prevalence  of  irritant 
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effects  in  workers  as  opposed  to 
controls.  Of  the  110  workers,  55  had 
burning  or  tingling  sensations  of  the 
eyes,  47  of  the  nose.  44  of  the  throat,  and 
65  had  watering  of  the  eyes. 
Corresponding  incidences  in  the  control 
group  of  56  were  3,  8. 13.  and  8, 
respectively.  The  only  significant 
difference  m  lower  respiratory  traet."  .' 
symptomatology  betweenthe  test    ;.  .■.- 
subjects  and  the  controls  was  ^-  -  , 

breathlessness.  Sleep  disturbance,    --y-' 
sinusitis,  eady  morning  thirst,  and   -. «:  v 
discharge  from  the  eyes  were  studied' 
but  no  relation  to  formaldehyde 
exposure  was  found.  Sixty  percent  of 
the  former  formaldehyde  workers 
experienced  cough  with  phlegm  during 
cold  weather,  45  percent  experienced 
breathlessness,  and  40  percent  had 
wheezing.  It  is  possible  that  these  lower 
respiratory  tract  symptoms  were  not 
related  to  formaldhyde,  however,  since 
the  mean  age  of  the  retirees  was  66 
years  in  contrast  to  a  mean  age  of  37 
years  for  the  control  group.  Thirty    . 
percent  of  the  former  workers  had ;'  ■*  .  '■ 
experienced  a  skin  reaction  to     •;./iS«'^  A 
formaldehyde.  Their  mean  duration  of 
exposure,  15  years,  was  twice  that  of  the 
current  workers  examined.  This        i  a' ;; 
difference,  along  with  the  greater  ■'■-■'' ,'.-  ' 
intensity  of  exposure  reported  by  the ' 
former  woricers,  might  aocoont  for  the 
slightly  more  than  doubled  Incidence  of 
irritated  skin  among  the  former  workers 
in  comparisoo  with  -the  group  of  cuftent 
workers.  ■■,■■    ' 

Main  and  Hogan  [Ex.  42-76]  examined 
the  health  effects  resulting  from 
exposure  to  formaldehyde  in  21  police 
department  workers  housed  in 
temporary  offices  in  mobile  trailers.  A 
comparison  group  consisted  of  16  other 
employees  who  had  not  worked  in  the 
trailers.  Duration  of  exposure  was  34 
months.  Significantly  greater 
percentages  of  formaldehyde  exposed 
employees  reported  eye  irritation  (81  vs. 
17);  itchy,  runny,  or  stuffy  noses  not 
related  to  colds  (57  vs.  28);  throat 
irritation  {57  vs.  22);  fatigue  (81  vs.  22): 
and  headaches  (76  vs.  11).  Among  those 
who  reported  eye,  nose,  or  throat       • 
irritation  14  of  the  18  reported  a 
disappearance  of  these  symptoms  after 
leaving  the  trailer  each  day;  the 
remaining  4  reported  their 
disappearance  within  several  days. ' 
Fifteen  of  the  18  reported  onset  of 
symptoms  within  1  to  2  hours  of 
reentering  the  trailer.  Thirteen  stated 
that  symptoms  increased  in  hot  weather. 
Effects  of  side  stream  cigarette  smoke 
and  a  history  of  atopy  were  examined 
but  they  could  not  account  for  the 
results.  Spirometry  tests  failed  to  show 
any  significant  differences  in  pulmonary 


function  and  there  was  no  evidence  of 
airways  obstruction.  Environmental 
samples  were  collected  by  area 
monitoring.  Three  one-hour  collections 
were  done  on  four  occasions,  each  time 
on  a  Monday  morning  after  the  trailer 
had  been  closed  for  the  weekend. 
Formaldehyde  concatUratioRS  ranged 
from  0.12  to  1.6  ppm.  Tke  authors  stated 
that: 

Since  we  did  not  demonstrate  an  effect  on 
ventilatory  function,  the  physiologic 
signifieance  of  the  symptoma  is  n«t  entirely 
clear.  On  the  other  hand;  <be  widespread 
finding  of  symptoms  among  healthy, 
employed  individuals  at  levels  well  below  the 
.  .  .  permissible  exposure  limit  of  3  ppm 
suggests  that  the  exposure  limit  may  not  be 
sufficiently  protective.  (Ex.  42-76] 

Yefremov  [Ex.  42-130]  described  the 
results  of  medical  examinations  given  to 
276  employees  in  a  Russian  wood- 
processing  plant.  Signs  of  upper 
respiratory  tract  irritation,  including 
rhinitis,  were  found  in  129  of  the 
workers.  Formaldehyde  concentrations 
in  the  air  of  the  plant  of  2.6  to  11  mg/m' 
(2.1-8.9  ppm),  with  a  maximum  of  36.3 
ihg/m*  (30  ppm),  produced  iHnfeM  in  39 
to  66  percent  of  those  exposed. 
Concentrations  of  0.6  to  4.1  ntig/m*  (0.5- 
3.3  ppm),  with  a  maximum  of  B.8  mg/m' 
(7.1  ppm),  produced  an  illness  rate  of 
14.6  to  37.6  percent.  The  corresponding 
incidence  in  unexposed  controls  was  8.9 
percent.  Signs  of  chronic  respiratory 
tract  irritation  were  most  pronounced  in 
workers  aged  30  to  89  who  had  worked 
at  the  facility  less  than  5  years.  Some 
workers  had  what  was  described  as 
inflammatory  pneumonia.  Initial  signs 
were  a  decrease  in  mucous  flow  and  a 
diminished  ability  to  smell  common 
odorants.  Hie  lower  concentriations 
reported  by  Yefremov,  which  resulted  in 
an  approximate  tripling  of  illness  rate, 
were  close  to  the  ranges  that  would  be 
permitted  by  OSHA's  present  PEL^for 
formaldehyde. 

Pisati  et  al.  [Ex.  42-100]  examined  the 
health  status  of  20  of  40  woricers 
employed  in  a  small  Italian  factory 
producing  urea-formaldehyde  and 
melamine-formaldehyde  resins. 
Airborne  concentrations  of 
formaldehyde  ranged  from  1.22  to  4.96 
mg/m'  (1  to  4  ppm).  The  20  workers 
studied  had  various  symptoms  including 
pharyngitis  (17  cases),  conjunctivitis  (12 
cases),  pruritis  (11  cases),  eczema  (1 
case),  urticaria  (rash)  (1  case),  and 
bronchospasm  (5  cases).  In  four  cases, 
epicutaneous  and  intradermal  test 
results  revealed  allergy  to  formaldehyde 
to  be  the  cause  of  the  disorders.  Of 
these  four  workers,  two  had  asthmatic 
bronchitis,  one  of  whom  also  had 
pharyngitis,  the  third  had  bronchial 
asthma  and  urticaria,  and  the  fourth  had 


cutaneous  pruritis  only.  The  worker  with 
bronchial  asthma  and  the  worker  with 
both  asthmatic  bronchitis  and 
pharyngitis  also  complained  of  pruritis. 

Shipkovitz  [cited  in  Ex.  69-86] 
conducted  a  study  of  8  textile  plants 
where  formaldehyde  resins  were  used  to 
treat  fabrics.  Airborne  formaldehyde 
concentrations  were  0  to  2.7  ppm,  with 
an  average  of  0.68  ppm.  Employees 
reported  annoying  odor,  constant 
prickling  irritation  of  mucous 
membranes,  tearing,  wheezing,  and 
disturbed  sleep.  In  4  plants,  over  15 
percent  of  the  employees  complained  of 
respiratory  discomfort  and  illness;  5  to 
15  percent  of  the  employees  in  the  other 
four  plants  had  similar  complaints. 

NIOSH  has  conducted  several  Health 
Hazard  Evaluations  in  workforces 
exposed  to  formaldehyde  through  resins 
used  in  cloth.  Workers  who  made  potato 
bags  were  exposed  to  0.14  to  0.9  ppm  of 
formaldehyde.  When  NIOSH 
interviewed  these  workers  for  medical 
complaints,  75  percent  described  signs 
of  mucoiis  membrane  irritation,  and 
many  also  had  chest  discomfort  or 
dermatitis  [Ex.  78-27).  NIOSH 
intervie%ved  26  woricers  who  placed 
finishing  chemicals  on  cloth,  and  15  had 
eye  irritation,  six  had  sinus  congestion, 
10  suffered  from  headaches,  and  two 
had  skin  irritation.  Exposure  to 
formaldehyde  was  measured  and  found 
to  be  between  0.16  and  1.12  ppm  [Ex.  78- 
24].  NIOSH  also  collected  health 
histories  on  81  textile  workers  exposed 
to  0.7  ppm  (range  0.54-0.91)  of 
formaldehyde  as  a  TWA.  Limited 
physical  examinations  were  also 
performed.  On  the  medical  histories,  95 
percent  of  the  workers  complained  of 
eye  Irritation,  72  percent  of  nasal 
irritation,  35  percent  of  sore  throats,  and 
25  percent  of  skin  effects.  At  the  time  of 
the  physical  examination,  10  percent 
showed  eye  irritation,  26  percent 
showed  nasal  irritation,  2  percent  had  a 
sore  throat,  and  22  percent  had  skin 
lesions  [Ex.  78-84]. 

In  1966,  the  California  Department  of 
Public  Health  conducted  a  study  of  a 
textile  garment  factory  where 
permanent  press  clothing  was 
manufactured  [Ex.  73-97]. 
Measurements  of  airborne  formaldehyde 
concentrations  range  from  0.9  to  2.7 
ppm.  The  greatest  discomfort,  tearing  of 
the  eyes  and  irritation  of  the  nose  and 
throat  occurred  among  employees  who 
worked  in  areas  where  the  largest 
quantities  of  incomplete  garments 
accumulated.  Sensations  of  irritation 
were  greatest  for  15  to  20  minutes  after 
entering  the  work  area  at  the  beginning 
of  the  work  day  and  after  a  break  for 
lunch. 
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Employees  who  nad  worked  more 
than  5  jrears  at  a  plant  manufacturing 
filters  from  phenol-tformaldehyde 
impregnated  fibers  had  reductions  in  the 
ratio  of  FEVi  to  FVC  and  in  maximal 
expiratory  flow  at  io  percent  of  vital 
capacity  when  measurements  taken  on 
Friday  at  the  end  of  the  work  week  were 
compared  with  tho#e  made  on  the 
succeeding  Mondaj  morning  at  the 
beginning  of  the  following  work  week 
[Ex.  42-106).  No  misurements  of 
formaldehyde  were  taken  specifically 
for  the  study,  but  tuVo  previous  surveys 
had  measured  airborne  concentrations 
of  a4  to  0.8  ppm.  w^th  occasional 
excursions  of  8.8  to|l3.S  ppm  when 
ventilating  fans  were  turned  off. 
Workers  also  had  a|  higher  incidence  of 
chronic  cough  and  fhiegm  than  in-plant 
controls  and  previously  exposed 
workers  who  had  tiansferred.  The 
control  group  had  ajhigh  prevalence  of 
symptoms  usually  associated  with 
formaldehyde  exposure.  Other 
confounding  factors  included  concurrent 
exposure  to  the  resins  used  at  the  plant 
and  the  small  number  of  subjects. 

Summary:  The  ef^ts  of 
formaldehyde  obseijved  in  clinical 
studies  and  cross-s4ctional  surveys  of 
workers  have  been  tela  ted  to  the  upper 
respiratory  system.  In  numerous  studies, 
formaldehyde  has  ciused  at  least  one  of 
the  following  signs  i^r  symptoms: 
burning  and  itching  bf  the  eyes  or  nose, 
stuffy  nose,  and  sort  or  burning  throat. 
For  example,  complaints  were  made  by 
employees  manufachuing  particleboand 
and  molded  plastic^  (27%  with  nose  and 
21%  with  throat  irritation  at  0.4  to  1.0 
ppm).  by  foundry  ccreroom  workers 
exposed  to  more  th^  1  ppm  of 
formaldehyde,  by  pdlice  working  in  an 
office  with  formaldehyde  concentrations 
of  0.12  to  1.6  ppm.  by  embalmers 
exposed  at  0.25  to  1J39  ppm,  by 
carpenters  exposed  at  0.36  ppm.  and  by 
garment  workers  wip  exposures  of  0.9 
to  2.7  ppm.  Several  |roups  reported 
headaches,  most  likely  related  to  "stuffy 
noses"  or  sinusitis.  Two  groups  [Exs.  42- 
lUO  and  42-130],  exoosed  at 
concentrations  prob  ibiy  exceeding 
OSHA's  3  ppm  PEL  on  occasions, 
showed  evidence  of  chronic  resporatory 
irritation. 

Clinical  studies  ol  human  volunteers 
indicate  that  they  b<  come  aware  of 
sensory  irritation  frqm  formaldehyde  at 
concentrations  aroulid  1  ppm  after 
exposures  of  a  few  minutes.  Eye 
irritation  is  usually  the  first  effect 
noticed,  followed  by  irritation  of  the 
nose  and  throat.  A  5  hour  exposure 
resulted  in  similar  srnsory  irritation, 
except  that  effects  «  ere  evident  at 
concentrations  as  lo  w  as  0.24  ppm.  At 


0.8  ppm,  15  of  the  16  volunteers 
experienced  mild  discomfort  and 
complained  of  eye  and  throat  irritation 
at  the  end  of  the  exposure.  These 
volunteers  had  impaired  mucociliary 
clearance  at  concentrations  of  0.8  ppm 
and  above. 

Symptoms  are  difficult  to  quantify 
because  the  researcher's  ability  to 
chronicle  them  is  determined  by  the 
ability  of  the  person  who  experiences 
them  to  describe  the  sensations.  Some 
scientists  have  expressed  the  opinion 
that  they  do  not  feel  a  quantitative 
assessment  of  the  risk  of  irritant  effects 
is  possible  (Ex.  70-56].  In  addition,  a  no- 
effect  level  (NOEL)  that  would  protect 
all  individuals  appears  to  occur  at  a 
concentration  of  formaldehyde  so  low 
that  it  cannot  be  defined.  Even 
exceptionally  sensitive  individuals, 
however,  exhibit  a  decrease  in  severity 
and  number  of  symptoms  as 
concentrations  of  formaldehyde 
decrease. 

Celanese,  whose  employees  did  not 
exhibit  loss  of  pulmonary  function,  has 
reported  to  OSHA  that  medical 
examinations  have  not  shown  sensory 
irritation  in  their  workers  and  that 
examination  of  the  nasal  cavities 
showed  no  formaldehyde-related  effects 
in  operations  or  maintenance  workers. 
Celanese  attributes  these  findings  to  its 
use  of  a  30  minute  STEL  of  2  ppm  (Ex. 
69-33B]. 

Acute  changes  in  pulmonary  function 
have  been  seen  in  certain  groups  with 
exposure  to  particulate  forms  of 
formaldehyde.  The  Consensus 
Workshop  (Ex.  70-56]  concluded  that 
the  reduction  in  pulmonary  function 
observed  in  the  studies  reviewed  were 
clinically  insignificant,  but  that  sriection 
bias  (in  the  form  of  workers  who  had 
compromised  pulmonary  function  not 
volunteering  to  participate  in  the  study) 
may  have  underestimated  the  adverse 
effects  of  formaldehyde  exposure. 
According  to  the  Consensus  Woricshop: 

Workshift  (acute)  changes  in  pulmonary 
function  tests  (PFT)  have  been  assessed  only 
when  other  dust  was  present  and/or  the 
formaldehyde  itself  was  a  particulate  or 
incorporated  in  particles.  Acute  PFT 
reductions  were  not  tonsistently  present, 
were  small,  and  showed  no  regular 
association  with  exposure.  Although  sofBe 
symptoms  were  present  the  changes  in  PFT 
were  clinically  insignificant  and  there  is  no 
convincing  evidence  formaldehyde  exposure 
results  in  restriction  or  obstruction  at  the 
doses  studied.  There  is  some  suggestion  that 
the  symptoms  are  reversible  and  of  minor 
import.  However,  because  of  the 
demonstrated  irritant  potential  of 
formaldehyde,  selection  bias  may  be 
occurring  in  the  exposed  populations  so  that 
these  studies  are  likely  to  underestimate 


adverse  effects  of  formaldehyde  exposure. 
(Ex.  70-56] 

Immunological  effects:  While 
irritation  of  the  upper  airways  is  a  well 
known  effect  of  formaldehyde  exposure, 
there  is  less  certainty  as  to  whether 
inhalation  of  formaldehyde  causes  an 
allergic  sensitization  affecting  the 
respiratory  system.  The  Consensus 
Workshop  concluded  that: 

There  are  numerous  reports  that 
formaldehyde  vapor  exposure  causes  direct 
irritation  of  both  the  skin  and  respiratory 
tract.  By  comparison,  the  evidence  for  allergic 
airway  responses  to  formaldehyde  is  less 
extensive  .  .  .  it  is  not  known  whether  there 
are  susceptible  groups  in  the  population  (Ex. 
70-56). 

Precise  thresholds  even  for  the  irritant 
effects  of  airborne  formaldehyde  have    - 
not  been  established,  because  one 
person  may  react  at  much  lower 
concentrations  than  another  [Exs.  42-87; 
70-56J.  At  highly  irritating 
concentrations,  well  above  the  2  ppm 
level  examined  by  Schacter  [Ex.  70-48], 
formaldehyde  produces 
bronchoconstriction  even  in  normal 
persons  and  so  it  is  unnecessary  to 
invoke  an  immunologic  mechanism  to 
explain  the  effects  of  formaldehyde  on 
the  airways  [Ex.  42-51].  Nevertheless, 
exposure  to  formaldehyde  has  been 
associated  with  the  development  of 
bronchial  asthma  in  humans.  In  the 
cases  described  below  the  asthmatic 
attacks  have  been  attributed  to 
formaldehyde  sensitization  or  allei^gy, 
but  formaldehyde  might  act  also  as  an 
airways  irritant  in  persons  who  already 
have  bronchial  asthma.  According  to  the 
National  Research  Council  (NRC) 
Committee  on  Aldehydes: 

Persons  with  bronchial  asthma  respond  to 
numerous  agents,  such  as  exogenous  irritants 
and  allergens,  respiratory  infections,  cold  air. 
smoke,  dust  and  stress.  The  asthmatic 
person  seems  to  represent  an  extreme  on  the 
scale  of  respiratory  sensitivity  to  inhaled 
irritants.  The  data  suggest  a  dose-response 
relationship,  with  increasing  numbers  of 
asthmatics  having  attacks  as  air  pollution 
worsens.  Thus,  the  airways  of  asthmatics 
respond  to  many  nonspeciRc  inhaled 
irritants,  including  formaldehyde  (Ex.  42-87]. 

According  to  the  same  committee, 
more  than  10  percent  but  less  than  20 
percent  of  the  general  population  may 
be  susceptible  to  formaldehyde. 
Reactions  were  judged  particularly 
likely  at  concentrations  of  formaldehyde 
in  ambient  air  greater  than  1.5  ppm.  TTie 
committee  also  noted'that  people  report 
mild  eye,  nose,  and  throat  discomfort 
and  other  symptoms  at  less  than  0.5 
ppm,  with  some  responses  at  levels  of 
only  a2S  ppm.  An  "allerpc"  reaction 
with  bronchoconstriction  and  asthmatic 
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symptoms  was  thought  to  occur,  but 
only  imcommonly,  at  very  low 
concentrations. 

There  are  only  a  few  documented 
cases  of  occupational  asthma  attributed 
to  formaldehyde  and  demonstrated  by 
bronchial  inhalation  challenge  tests  [Ex. 
42-51].  These  include  immediate 
reactions  involving  specific  antibodies 
and  beginning  within  minutes  after 
exposure  to  the  allergen.  Symptoms  can 
include  asthma  and  allergic  rhinitis 
(hayfever).  Delayed  hypersensitivity 
occurs  1  to  2  days  after  exposure.  Tliese 
symptoms  may  extend  throughout 
weekends  and  holidays,  with  sleep 
distiu-bed  by  coughing  at  night.  Some 
individuals  may  have  both  immediate 
and  delayed  reactions  to  formaldehyde. 

In  one  report  by  Hendrick,  et  al.  [Ex. 
42-62],  eight  of  28  nurses  working  in  a 
renal  dialysis  unit  developed  asthma  or 
bronchitis.  Five  had  recurring  episodes 
for  at  least  3  years,  but  only  one  had 
experienced  any  symptoms  prior  to 
joining  the  unit.  Two  of  the  ^ve 
experienced  wheezing,  a  sensation  of 
tightness  in  the  chest,  and  cough  with 
symptoms  worsening  at  night.  They  also 
had  hematologic  changes  including 
eosinophilia;  provocative  inhalation 
tests  induced  the  asthmatic  symptoms. 

In  a  second  case  [Ex.  42-2],  a  30-year- 
old  painter  developed  allergic  rhinitis 
and  asthma,  relieved  by  corticosteroids, 
when  he  sprayed  paint  containing 
formaldehyde.  Challenge  by  provocation 
tests  at  2  ppm  led  to  an  asthmatic  attack 
and  a  decrease  in  pulmonary  function  of 
47  percent.  A  47-year-old  female 
chemical  factory  worker  showed  a 
similar  response  upon  bronchial 
provocation  even  though  skin  tests  were 
negative.  Cockcroft  (Ex.  73-e8X] 
reported  on  two  carpenters  who 
appeared  to  develop  asthma  and  rhinitis 
from  some  components  of  a  urea- 
formaldehyde  resin  system  present  in 
particleboard  sawdust. 

Hendrick  and  associates  [Ex.  42-63] 
retested  two  of  the  nurses,  described 
above,  who  had  developed  attacks  of 
asthma  after  using  formaldehyde  to 
sterilize  renal  dialysis  equipment.  In 
1973  and  1975,  they  had  developed 
bronchoconstriction  at  2  to  10  hours 
after  receiving  3  to  5  ppm  of 
formaldehyde  in  inhalation  provocation 
tests.  When  retested  with  approximately 
the  same  challenge  concentration,  in 
1981,  the  nurse  whose  original  challenge 
had  been  in  1973  and  who  had  ceased 
working  in  the  renal  dialysis  unit  in  1976 
did  not  respond  to  challenge  with  6  ppm 
of  formaldehyde.  The  other  nurse  had 
continued  to  work  in  the  dialysis  unit 
£md  to  experience  5  to  10  mild  attacks  of 
asthma  annually,  usually  related  to 
formaldehyde  spills.  She  gave  a 


bronchoconstrictive  response  about  one- 
half  that  recorded  in  1975  when  exposed 
to  the  same  challenge  concentrations  (3 
ppm). 

Several  additional  case  reports  were 
described  in  a  review  article  by  Bardana 
and  Andrach  [Ex.  73-8&L].  The  initial 
report  of  occupational  asthma  attributed 
to  formaldehyde  was  said  to  be  a  1939 
description  by  Vaughan  regarding  a 
match  factory  worker.  Another  study  by 
Pops  and  colleagues  found  one  of  48 
subjects  who  had  a  positive 
bronchoconstriction  response  to  urea- 
formaldehyde  resin  fumes.  Sakula  had 
also  described  a  case  of  formalin- 
mediated  asthma  in  a  laboratory 
technician. 

A  recent  study  reporting  immune 
system  alterations  in  F-344  rats  exposed 
to  formaldehyde  at  61  to  99  ppm  for  up 
to  30  days  has  led  to  the  speculation 
that  exposure  to  formaldehyde  might 
alter  host  resistance  to  infectious  agents. 
Dean  et  al.  [Ex.  73-14]  exposed  Be  Ft 
mice  to  15  ppm  of  formaldehyde  for  6 
hr/day,  5  days  a  week,  for  21  days,  lliis 
corresponded  to  the  maximum  tolerated 
dose  and  the  maximum  period  of  cell 
damage  before  regeneration  occurs.  In 
contrast  to  the  rats,  mice  challenged 
with  bacteria  after  exposure  to 
formaldehyde  showed  increased 
resistance  to  infection.  Other  aspects  of 
cell-mediated  immunity  were  unaffected 
by  formaldehyde.  The  authors  believed 
that  the  discrepancy  seen  between  the 
two  studies  was  caused  by  severe 
chemical  stress  of  the  rats. 

Skin  Absorption,  Dermatitis,  and 
Sensitization  of  the  Skin 

Although  formaldehyde  solutions  can 
present  a  cutaneous  hazard  because  of 
irritation  and  allergic  contact  dermatitis, 
this  chemical  does  not  appear  to  present 
a  systemic  hazard  through  the 
penetration  of  unabraded  skin. 

Absorption  through  the  skin:  Jeffcoat 
[Ex.  69-22A]  of  RTI  examined  the 
percutaneous  penetration  of 
formaldehyde  to  determine  if  offgassed 
formaldehyde  from  permanent  press 
clothing  would  penetrate  the  skin.  The 
rhesus  monkey  was  selected  for  testing 
because  its  skin  permeability  resembles 
that  of  humans. 

In  5  male  monkeys  examined  24  hours 
after  dermal  application  of  0.4  to  0.9  figl 
cm^  of  radiocarbon-labeled 
formaldehyde,  33  percent  was  bound  to 
the  surface  layers  of  the  skin  at  the  site 
of  application  and  55  percent  had 
evaporated.  For  monkeys  who  received 
an  iv  injection  of  radioactive 
formaldehyde,  the  primary  route  of 
excretion  was  the  breath.  The  average 
for  four  animals  was  47  percent  in  4 
hours,  51  percent  in  1  day,  and  55 


percent  in  5  days.  Urinary  excretion  was 
2.4  percent  of  the  dose  in  1  day  and  4.2 
percent  in  10  days.  Based  on  the  amount 
of  radioactivity  exhaled  in  the  breath 
during  the  24  hours  after  dermal  or  iv 
administration  of  formaldehyde,  the 
author  calculated  that  percutaneous 
penetration  was  0.27  percent  of  the  dose. 
Based  on  urinary  excretion,  this  figure 
was  0.46  percent  of  the  dose.  These 
amounts  were  so  low  that  the  author 
could  not  distinguish  whether 
penetration  was  from  formaldehyde  or 
an  impurity.  Tissues  and  organs  of  one 
monkey  necropsied  24  hours  after 
dermal  application  contained  less  than 
0.2  percent  of  the  administered  dose. 

Formaldehyde  was  used  as  a  control 
in  a  study  by  Robbins  and  Norred  [Exs. 
69-13;  73-63]  who  investigated  the 
dermal  penetration  and  resultant 
distribution  of  radioactivity  released 
from  fabric  patches  treated  with  **C- 
labeled 

dimethyloldihydroxyethyleneurea 
(DMDHEU).  Materials  were  applied  to 
the  cUpped  backs  of  New  Zealand  white 
rabbits,  chosen  because  the  authors  felt 
there  would  be  Utile  likelihood  of 
underestimating  human  risk  because 
rabbit  skin  should  be  more  permeable. 
As  a  positive  control  for  the  distribution 
studies,  another  group  of  rabbits 
received  injections  of  formaldehyde 
through  the  ear  vein.  To  test  dermal 
penetration  of  formaldehyde,  a  third 
group  received  occluded  patches 
containing  aqueous  'Hll-formaldehyde 
applied  to  a  clipped  area  on  the  back. 

Topically  applied  formaldehyde  was 
retained  in  or  on  the  skin  in  a 
percentage  of  the  applied  dose  that 
decreased  from  72  percent  to  58  percent 
when  the  applied  dose  increased  from 
0.37  mg  to  37  mg  and  when  the  samples 
were  collected  4  hours  after  the 
application.  Excretion  of  radioactive 
carbon  dioxide  in  the  expired  air  during 
the  4  hours  after  application  of  the 
radioactive  formaldehyde  to  the  back 
increased  ^m  1.18  ug  after  the  0.37  mg 
topical  dose  to  96.2  ug  after  the  37  mg 
dose;  only  small  percentages  of  the 
applied  radioactivity  were  recovered 
from  the  vital  organs,  the  liver  and  the 
kidneys  having  relatively  large  values 
(0.117  and  0.43%,  respectively,  of  the  0J37 
mg  dose  and  0.205  and  0.049%, 
respectively,  of  the  37  mg  dose).  The 
other  organs  contained  less  than  0.010 
percent  of  any  dose  of  the  applied 
isotope.  Fat  and  muscle,  because  of  their 
comparatively  large  size  and  diffuse 
nature,  were  graded  by  the  percent  of 
applied  isotope  found  in  one  gram  of 
tissue:  fat  held  0X)03  to  0,006  percent  per 
gram  and  muscle  held  0.001  to  0XX)6 
percent  per  gram.  Formaldehyde  or 
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some  other  bre  akdown  product  of 
DNfDHEU  was  found  in  the  skin  in 
measurable  quantities,  but  this 
radioactive  material  was  bound  at  the 
site  of  the  paten  test  and  penetrated  the 
dermis  poorly. 

The  uptake  afOMDHEU-related 
products  was  e  [ihanced  by  occulusion  of 
the  patch  and  t  y  perspiration,  and  it 
was  influenced  by  the  manufacturing 
process  used  fcf  DMDHEU.  Under  the 
most  severe  conditions,  occlusion  of  the 
cloth  with  rubb  er,  2.5  percent  of  the 
radioactivity  w  js  transferred  from  the 
cloth  in  48  hour  s.  but  tests  with 
semiocclusion  (covering  the  patch  with 
ordinary  cloth),  which  is  more  typical  of 
conditions  und(  r  which  clothing  is  worn, 
resulted  in  aboi  it  a  10-fold  decrease  in 
transfer  of  the  i  adioactivity  to  the 
animal.  The  results  of  iv  administration 
indicated  that  f  )r  any  small  portion  of 
formaldehyde  a  ssorbed  through  the 
dermis,  major  p  }rtions  would  be 
excreted  in  the  ireath  (29%  in  4  hrs,  34% 
in  24  hrs,  and  31  %  in  48  hrs)  and  urine 
(3%  in  24  hrs  an  J  5%  in  48  hrs),  although 
some  may  be  in  corpora  ted  into 
macromoleculei  i.  This  information 
implies  that  the  -e  is  very  little  systemic 
exposure  to  fori  laldehyde  when 
formaldehyde  s  )lutions  come  into 
contact  with  un  ibraded  skin. 

The  Consume  r  Product  Safety 
Commission  lat  oratory  (Exs.  73-51;  73- 
61j  conducted  a  i  investigation  to 
determine  whet  ler  the  radioactivity  that 
penetrated  the  i  kin  was  formaldehyde, 
an  adduct,  or  so  me  metabolic  product. 
Freshly  preparei  1  rabbit  skin  was  placed 
in  a  diffusion  ce  1  with  labeled  solutions 
of  formaldehydi  in  the  donor 
compartment.  T  le  radioactivity  that 
passed  through  o  the  receptor  side 
(generally  he\o\Af  1%)  was  analyzed  by 
jcedure.  No  detectable 
le  was  found,  indicating 

that  does  occur  from 
^f  formaldehyde 
the  skin  is  to  some 
large  molecule  t  lat  has  incorporated 
formaldehyde  a;  id  not  to  free 
formaldehyde. 

Irritation  and  sensitization  of  the 
skin:  Formaldeh  yde  can  cause  both 
irritation  of  the  ikin  and  allergic  contact 
dermatitis.  Skin  irritation  is  non- 
immunologic.  re^|uiring  multiple 
applications  to  ^  site  to  provoke  a 
response,  while  allergic  contact 
dermatitis  is  an  immunological  response 
mediated  by  ser  sitized  T-lymphocytes. 
Common  delayed  reactions  include 
erythema,  edemi,  and  vesiculation 
(redness,  swellii  ig,  and  blistering). 
Formaldehyde  p  robably  also  causes  an 
immunologic  co|itact  urticaria  (rash), 
defined  by  the  (Consensus  Workshop 


an  enzymatic  pr 
free  formaldeh) 
that  any  exposi 
the  absorption 
solutions  throufi 


Group  (Ex.  70-56)  as  an  immediate  and 
anaphylactic  reaction  mediated  mainly 
by  IgE  antibodies  in  atopics,  but  also  by 
IgG  antibodies. 

Humans  can  come  into  contact  with 
low  concentrations  of  formaldehyde 
from  many  sources.  According  to 
Ulsamer  et  al.  (Ex.  42-122]: 

Positive  dermal  sensitization  reactions  to 
formaldehyde  have  been  caused  by  many 
products  including  textiles,  paper,  cleaning 
agents,  coolants,  nail  hardeners, 
photographic  chemicals,  and  embalming  fluid. 
Delayed  contact  dermatitis  reactions  have 
also  been  produced  by  resins  containing 
formaldehyde.  These  include  melamine- 
formaldehyde,  urea-formaldehyde,  and 
phenol-formaldehyde  resins.  Immediate 
dermal  reactions  to  formaldehyde  or  products 
containing  formaldehyde  have  also  been 
reported  to  occur. 

According  to  the  National  Research 
Council  (NRC)  Panel  on  Aldehydes  (Ex. 
42-87],  low  concentrations  of 
formaldehyde  are  sufficient  to  provoke 
reaction  in  people  with  allergic  contact 
sensitization.  Formaldehyde  and 
household  products  containing  1  percent 
or  more  of  formaldehyde  are  considered 
strong  sensitizers  under  the  Federal 
Hazardous  Substances  Act,  and  such 
products  must  bear  a  cautionary  label. 

Threshold  levels  have  been  reported 
for  cutaneous  irritation  and  allergic 
contact  dermatitis.  The  NRC's 
Committee  on  Aldehydes  (Ex.  42-87] 
estimated  that  for  human  skin  a  single 
application  of  1  percent  formalin,  with 
occlusion,  would  produce  an  irritant 
response  in  approximately  5  percent  of 
the  population.  However,  the  committee 
noted,  the  threshold  for  open  application 
(a  test  more  relevant  to  occupational 
exposure)  could  not  be  determined  from 
studies  available  at  the  time.  The 
threshold  level  necessary  for  induction 
of  allergic  contact  dermatitis  has  not 
been  estimated  precisely,  but  it  appears 
to  be  below  5  percent  for  formalin 
(about  2%  formaldehyde).  The 
approximate  threshold  for  eliciting 
allergic  contact  dermatitis  in  sensitized 
persons  subjected  to  formaldehyde 
ranged  from  30  ppm  for  patch  test 
results  to  60  ppm  for  actual  use  of 
formalin  solutions  [Ex.  42-67].  Both  the 
Aldehydes  Committee  and  the 
Consensus  Workshop  (Ex.  70-56] 
caution  that  these  figures  are  based  on 
very  limited  data  and  must  be  regarded 
with  caution. 

To  obtain  information  on  whether  or 
not  a  substance  is  likely  to  cause 
allergic  reactions  in  humans,  some 
investigators  have  employed  guinea  pig 
sensitization  tests.  Several  of  these 
studies  have  been  conducted  for 
formaldehyde.  The  results  have  varied 
according  to  the  formaldehyde 


concentration  and  the  methodology.  The 
Cosmetic  Ingredient  Review  (CIR] 
Expert  Panel  on  the  Safety  of 
Formaldehyde  in  Cosmetics,  formed  by 
the  Cosmetic,  Toiletry  and  Fragrance 
Association  (CTFA),  summarized  some 
of  these  studies  as  follows: 

Formalin  (37%  formaldehyde  in  aqueous 
solution)  elicited  skin  sensitization  when 
tested  by  the  Draize,  Buehler,  and 
Magnusson-Kligman  maximization 
procedures.  In  two  separate  studies  in  which 
the  Buehler  technique  was  employed,  2% 
formaldehyde  in  aqueous  solution  elicited  no 
allergic  reaction.  Skin  sensitization  was 
observed  in  guinea  pigs  following  repeated 
intradermal  dosing  (optimization  test):  in  this 
study,  a  0.04%  aqueous  formaldehyde 
solution  was  used  for  induction.  In  four 
separate  guinea  pig  sensitization  studies,  the 
Magnusson-Kligman  maximization  test  was 
used  to  evaluate  formaldehyde  in  aqueous 
solution  at  various  concentrations. 
Formaldehyde  was  sensitizing  in  two  of  these 
studies  following  induction  and  challenge 
applications  of  2%  and  0.8%,  respectively. 
Formaldehyde  was  nonsensitizing  to  guinea 
pigs  in  a  third  study  where  the  induction  and 
challenge  concentrations  were  0.703%  and 
0.222%,  respectively:  as  well  as  in  a  fourth 
study  where  the  induction,  booster,  and 
challenge  concentrations  were  1.85%,  3.7%. 
and  0.925%  (or  0.463%),  respectively  (Ex.  42- 
27). 

The  results  of  the  studies  in  guinea  pigs 
are  consistent  with  fmdings  that 
formaldehyde  is  a  skin  sensitizer  in 
humans,  but  they  should  not  be  used  as 
a  quantifier  of  human  risk  since 
potential  species  differences  are 
unknown. 

The  Committee  on  Aldehydes 
describes  qualitatively  the  effects  of 
increasing  concentration  of 
formaldehyde  on  skin  reactions: 

With  increasing  concentration,  one  sees  a 
higher  frequency  of  responders,  probably 
because  skin  penetration  by  formaldehyde 
varies  from  one  person  to  another  and  even 
from  one  site  to  another  on  the  same  person. 
These  different  amounts  of  formaldehyde 
may  reach  different  target  sites.  The  dose 
needed  to  elicit  a  response  depends  on  these 
factors  and  others  such  as  occlusion, 
temperature,  contact  time,  and  vehicle  (Ex. 
42-87]. 

OSHA  has  determined  that  the  human 
thresholds  for  sensitization  are  well 
below  levels  encountered  by  many 
formaldehyde  workers.  Consequently, 
workers  who  are  unprotected  against 
the  cutaneous  hazards  of  formaldehyde 
would  be  placed  at  an  increased  risk  of 
developing  skin  irritation  and 
sensitization  from  workplace  exposure 
to  formaldehyde  solutions  and  products 
containing  formaldehyde. 

Studies  of  allergic  contact  dermatitis 
generally  consist  of  case  reports  and 
results  of  test  conducted  on  patients  at 
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an  allergy  clinic  (Exs.  70-45:  73-34;  73- 
35|.  They  alert  the  occupational 
physician  to  potential  problems  but  they 
do  not  assist  in  determining  the 
prevalence  of  formaldehyde-induced 
dermatitis  in  the  workplace.  In  the  five 
worker  studies  cited  earlier  where 
dermatitis  was  mentioned,  incidence 
rates  were  1.8, 10, 14.5,  29,  and  37 
percent  (Exs.  42-91;  42-100;  42-101;  66-5; 
73-fl8Dj. 

The  following  case  reports  give 
examples  of  persons  who  developed 
contact  dermatitis  due  to  sensitivity  to 
formaldehyde:  a  28-year-old  workman 
who  had  been  exposed  through  the  use 
of  fabric  softener  [Ex.  73-29];  a  20-year- 
old  woman  who  developed  urticaria 
within  15  minutes  from  spray  starch  and 
formaldehyde  (Ex.  73-33);  an  offset 
printing  machine  clerk  who  handled  a 
solution  containing  formaldehyde 
preservative  (Ex.  70-45):  two  persons 
working  with  newsprint  containing 
formaldehyde  resins  [Ex.  70-45);  a 
foundry  worker  making  molds  from  a 
sand/paper  waste  mixture  [Ex.  70-45]; 
renal  dialysis  workers  (Ex.  70-45); 
technicians  and  others  working  in 
pathology  and  histology  laboratories 
(Ex.  70-45);  a  mushroom  farmer  using 
formaldehyde  as  a  disinfectant  [Ex.  70- 
45):  a  iithoprinter  using  adhesive 
preserved  with  formaldehyde  [Ex.  70- 
45):  contact  urticaria  from  formalin- 
treated  leather  [Ex.  73-23];  Hve  nurses 
handling  thermometers  immersed  in  a 
10%  solution  of  formaldehyde  developed 
eczema  (Ex.  69-6B];  workers  at  a  plant 
processing  crease-resistant  materials 
developed  tightness  in  the  skin,  pruritis 
(itching),  redness  of  the  skin  and  face, 
and  swelling  of  the  eyelids  [Ex.  69-8B): 
and  itching  and  red  spots  in  26  of  120 
foundry  employees  (Ex.  73-103]. 

Rappaport  and  Hoffman  [Ex.  73-37] 
described  the  case  of  a  27-year-old  man, 
employed  as  a  histology  technician,  who 
had  hives  and  epigastric  distress  of  15 
months  duration.  He  was  found  to  be 
sensitive  to  aliphatic  unconjugated 
aldehydes  ranging  from  formaldehyde  to 
an  18-carbon  aldehyde.  Formaldehyde 
solutions  induced  urticaria  by  contact 
with  unbroken  skin,  lip,  stomach  (gelatin 
capsules),  intestme  (enteric  coated 
capsules],  and  intramuscular  injection. 

Wallenstein  and  Rebhole  [Ex.  42-123) 
examined  180  patients,  aged  16  to  67,  (99 
men,  81  women)  who  worked  in  various 
industries  where  they  received 
exposures  to  formaldehyde.  Many  of  the 
patients  had  symptoms  of  bronchial 
obstruction  and  rhinitis  which  the 
authors  regarded  as  suggestive  of 
nonspecific  symptomatology  produced 
by  irritation.  Twelve  (6.2%)  reacted  to 
formalin  (0.07  to  a3%  formaldehyde).  Up 


to  12  percent  reacted  at  higher 
concentrations. 

In  one  human  experiment  [Ex.  42-75], 
using  a  modified  Draize  repeat  insult 
patch  test  method,  8  percent  of  154 
subjects  were  sensitized  by  an  induction 
concentration  of  5  or  10  percent  formalin 
with  challenge  at  1  percent.  In  another 
human  maximization  test,  18  of  25 
subjects  exposed  to  5  percent  formalin 
and  challenged  at  1  percent  were 
sensitized.  As  Maibach  noted: 

The  above  data  are  minimal;  additional 
experience  is  needed  in  animals  and  in 
humans  to  determine  the  threshold  for  the 
induction  of  sensitization.  This  inrormation 
should  help  in  setting  exposure  limits  in 
occupational  and  nonoccupational  usage. 
Equally  important  to  the  determination  of 
induction  concentration  required  for 
sensitization  is  the  elicitation  data;  once  one 
is  sensitized,  what  is  the  lowest  level  that 
will  produce  dermatitis  |Ex.  42-75). 

Horsfall  [Ex.  42-66]  determined  this 
concentration  to  be  less  than  1  ppm  by 
intradermal  injection.  According  to 
Maibach  [Ex.  42-75],  one  investigative 
group  found  positive  patch  tests  in  4  of  9 
sensitized  individuals  exposed  at  the  30 
ppm  level.  Once  sensitized  to 
formaldehyde  solutions,  the  worker 
would  be  prone  to  develop  dermatitis  at 
an  even  lower  exposure  level. 

According  to  NIOSH  [Ex.  69-8B], 
exposure  to  gaseous  formaldehyde  has 
been  implicated  as  a  cause  of  allergic 
skin  reactions  in  sensitized  people. 
Lesions  observed  include  drying  and 
reddening  of  the  skin  of  the  face,  neck, 
or  arms  and  itching  eruptions  of  the 
face,  neck,  arms,  or  hands.  A  classical 
study  [Ex.  42-66]  often  cited  to 
demonstrate  this  phenomenon  is  the 
1934  report  by  Horsfall  who  described  a 
case  in  which  provocative  inhalation 
tests  with  formaldehyde  at  10  ppm 
produced  vesicles  on  the  skin  of  a 
sensitized  subject. 

The  Formaldehyde  Institute's 
comments  on  the  ANPR  [Ex.  77-19a] 
contained  a  report  describing  a  similar 
case  of  urticaria  of  the  face,  neck, 
forearms,  and  hands  in  a  female 
pathology  worker  who  had  no  direct 
contact  with  formaldehyde  but  who  was 
exposed  only  to  airborne  formaldehyde 
at  concentrations  of  approximately  1 
ppm. 

Lee  and  coworkers  [Ex.  70-57]  used 
the  guinea  pig  as  an  animal  model  to 
study  sensitization  to  formaldehyde.  The 
purpose  of  the  study  was  to  identify  the 
route  of  exposure  most  likely  to  cause 
sensitization  and  the  potency  of 
formaldehyde  as  a  sensitizing  chemical. 
The  three  routes  of  exposure  employed 
were  inhalation,  topical  application,  and 
injection.  As  in  the  human  case  reports, 
the  authors  were  able  to  induce 


sensitization  in  guinea  pigs  that  inhaled 
formaldehyde. 

For  inhalation,  ^tnips  of  guinea  pigs 
were  exposed  to  formaldehyde  at  6  ppm 
or  10  ppm  for  6  hr/day  for  5  days  or  10 
ppm  for  8  hr/day  for  5  days.  Animals 
were  evaluated  for  skin  sensitivity, 
production  of  antiformaldehyde 
antibody,  and  respiratory  sensitivity 
(immediate  and  delayed)  to 
formaldehyde.  Two  of  four  animals  in 
the  highest  exposure  group  developed 
dermal  sensitivity,  although  no 
antibodies  or  pulmonary  sensitization 
was  observed  in  any  animal. 

Animals  exposed  to  formaldehyde  by 
injection  displayed  extensive  dermal 
reactions  for  skin  tests,  and  two  of  four 
animals  developed  antibodies  to 
formaldehyde.  None  developed 
pulmonary  sensitivity. 

Animals  exposed  to  formaldehyde  by 
dermal  contact  developed  neither 
pulmonary  sensitivity  nor  formaldehyde 
antibodies,  but  they  developed  skin 
sensiiivity.  Both  the  severity  of  the 
dermatitis  and  the  percentage  of 
animals  sensitized  increased  as  the  dose 
increased. 

According  to  NIOSH  [Ex.  e9-8b], 
individuals  sensitized  to  formaldehyde 
have  developed  allergic  contact 
dermatitis  from  textiles  treated  with 
formaldehyde-containing  resins.  In  most 
cases,  patients  reacted  positively  to 
patch  tests  performed  with  the  resin- 
treated  textiles  which  were  the  apparent 
cause  of  their  dermatitis. 

Adverse  reactions  to  phenol- 
formaldehyde  resins  include 
depigmentation,  irritant  dermatitis, 
chemical  bums,  and  allergic  contact 
dermatitis  (Ex.  73-88S].  Allergic  contact 
dermatitis  from  phenol-formaldehyde 
resins  has  been  associated  primarily 
with  those  based  on  paratertiary-butyl 
phenol  and  formaldehyde  (PTBP-F-R). 
When  780  patients  at  a  department  of 
occupational  dermatology  were  patch 
tested  with  PTBP-^-R  and  another 
phenol-formaldehyde  resin,  10  were 
allergic  to  at  least  one  of  the  resins 
although  none  responded  to 
formaldehyde.  Thirteen  of  another  440 
patients  patch  tested  with  three  phenol- 
formaldehyde  resins  responded.  One  of 
the  440  patients  responded  to 
formaldehyde.  Overall,  0.8, 1.0.  and  3.3 
percent  of  the  patients  reacted  to  the 
three  resins.  It  is  apparent  from  the 
different  percentages  of  responses  to  the 
three  resins  that  a  dermal  reaction  to  a 
product  containing  formaldehyde  does 
not  necessarily  implicate  formaldehyde 
as  the  precipitating  agent. 

Andersen  and  colleagues  [Ex.  73-160] 
conducted  guinea  pig  maximization  tests 
on  formaldehyde  and  three 
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formaldehyde  releasers  that  contained  a 
hexahydrotriazine«8tructure.  The 
authors  noted  that  clinical  experience 
with  one  of  these  (^emicals,  Grotan  BK. 
is  extensive.  The  frequency  of  positive 
patch  tests  to  Grotfen  BK  in  different 
occupational  contajct  dermatitis  studies 
was  reported  to  be 0  to  8  percent  The 
authors  concluded] 

The  relationship  between  formaldehyde 
contact  allergy  and  reactions  from 
formaldehyde  condensates  is  still  unclear. 


Formaldehyde  seems 
hapten  in  some  cases 


to  be  the  common 
in  others  sensitization 


is  directed  towards  tl  e  formaldehyde 
releaser  with  concom  tant  negative  patch 
tests  to  formaldehyde .  (Ex.  73-160) 

In  part,  variabilil  ^  of  results  was 
related  to  how  the :  naterial  was 
prepared  because  t  lis  affected  the 
amount  of  formaldc  hyde  released. 

Andersen  and  Hi  mann  (Ex.  73-74] 
found  that  15  of  421  patients  tested  had 
eczema  due  to  cont  ict  with  textile 
Hnishing  resins.  Un«a-formaldehyde 
resin  was  the  main|contributor,  other 
formaldehyde  resin^  giving  only 
occasional  positive  patch  test  results. 
All  15  patients  also  responded  to  a  2 
percent  formaldehyjde  solution.  The  15 
patients  with  allergjc  contact  dermatitis 
from  textiles  consti  ufed  8.6  percent  of 
the  patients  who  wi  >re  allergic  to 
formaldehyde  who,  in  turn,  constituted 
3.7  percent  of  all  pa  tients  examined 
from  1970  to  1980. 

In  summary,  fom  aldehyde  solutions 
present  a  cutaneout  hazard  to  workers. 
The  reports  review!  d  by  OSHA 
described  incidenct  s  of  dermal  effects 
of  1.8  to  37  percent.  Formaldehyde 
solutions  exert  two  effects,  direct 
irritation  and  immu  lologically-mediated 
sensitization.  Conci  ntrations  of  about  5 
percent  or  more  of  f  oiTnalin  are  capable 
of  causing  irritation  to  the  skin  because 
of  direct  chemical  r  taction  (Ex.  68-19]. 
Splashes  or  spills  o  such  solutions  of 
formaldehyde  also  ( an  severely  damage 
the  eyes  (Exs.  43:  6J  -8B].  The  true 
threshold  for  immui  ologically-mediated 
contact  sensitizatio  i  is  unknown  but 
appears  to  be  greati  ir  than  0.1  percent 
formaldehyde  (0.3%  formalin).  In 
contrast,  penetratio  i  of  the  unabraded 
skin  to  cause  syster  lie  toxicity  does  not 
appear  to  represent  a  hazard  based  on 
the  results  of  anima  studies. 

A  formaldehyde  i/orker  who  develops 
skin  lesions  is  not  necessarily  sensitive 
to  formaldehyde.  D(  rmal  sensitivity  to 
formaldehyde-base(   resins  has  occurred 
without  sensitizatio  i  to  formaldehyde 
solutions.  In  rare  cases,  the  skin 
response  has  been  related  to  airborne 
concentrations  of  fo  rmaldehyde  gas  and 
not  to  direct  physic  il  cot  tact  with 
formaldehyde  solut  ons. 


JMI 


A  person  with  immunoiogically- 
mediated  sensitization  to  formaldehyde 
would  be  unlikely  to  hold  a  job  in  an 
area  where  there  is  substantial 
opportunity  for  contact  with  or  exposure 
to  formaldehyde.  Even  so,  OSHA  does 
not  recommend  patch  testing  for  routine 
or  preplacement  surveillance  to  identify 
these  persons  because  of  the  possibility 
that  the  patch  test  could  sensitize 
otherwise  unaffected  employees.  In 
addition,  patch  tests,  alone,  would  be 
inadequate  to  identify  all  types  of 
sensitization  (Ex.  77-19A]. 

Reproductive  Effects 

A  report  of  effects  on  the  female 
reproductive  system  appears  in  the 
Russian  literature.  Shumilina  (Ex.  42- 
108]  found  menstrual  disorders  in  47.5 
percent  of  446  women  employed  as 
fabric  trim  shop  finishers  and 
warehouse  inspectors  and  in  10.6 
percent  of  200  industrial  goods 
saleswomen.  The  Federal  Panel  on 
Formaldehyde  (Ex.  13]  concluded  from 
the  Shumilina  study: 

Though  these  data  have  many  limitations 
they  raise  the  possibility  that  formaldehyde 
may  affect  human  reproductive  processes. 
Additional  research  is  needed  to  confirm 
these  effects. 

Olsen  and  Dossing  (Ex.  42-98] 
investigated  possible  reproductive 
effects  in  daycare  workers  in  Denmark. 
In  1978,  seven  newly  built  mobile 
daycare  centers  that  used  particleboard 
for  indoor  paneling  were  opened  in 
Copenhagen.  The  employees 
complained  of  symptoms  characteristic 
of  mucous  membrane  irritation  and 
began  to  take  a  disproportionately  large 
number  of  sick  days.  To  examine  this 
problem,  the  investigators  distributed  a 
questionnaire  designed  to  quantify 
subjective  symptoms  and  feelings  of  the 
70  mobile  center  workers  and  34  other 
daycare  workers  employed  in  buildings 
which  did  not  contain  formaldehyde- 
releasing  products.  Sixty-six  (94%)  of  the 
mobile  center  workers  and  26  (76%)  of 
the  control  subjects  responded. 
Although  there  were  no  significant 
differences  in  the  responses  to  three 
control  questions,  menstrual 
irregularities  and  unnatural  thirst  were 
almost  exclusively  present  in  the  mobile 
center  staff.  Irritation  of  the  eyes,  nose, 
and  throat  were  three  times  as  frequent 
as  in  staffs  at  control  institutions. 
Unnatural  drowsiness,  headache,  and 
use  of  analgesics  were  twice  as  frequent 
as  in  controls.  There  was  a  general 
tendency  of  the  symptoms  to  disappear 
after  working  hours  and  on  weekends. 
Measurements  in  the  seven  mobile 
centers  taken  after  the  survey  was 
performed  found  formaldehyde 


concentrations  of  0.43  mg/m'  (0.24-0.55). 
In  control  buildings,  formaldehyde 
concentrations  were  0.06  (0.05-0.11)  mg/ 
m'.  (Corresponding  concentrations  in 
ppm  are  0.35  and  0.05,  respectively). 

The  Consensus  Workshop  Panel  on 
Reproduction  and  Teratology  also  ^ 

examined  this  issue,  lliey  noted  that 
there  has  been  only  one  adequate  study 
of  possible  teratogenic  effects  in 
mammals  (Ex.  70-56],  a  study  of  Marks 
and  cowoikers  (Ex.  42-78]  in  which  no 
adverse  reproductive  outcomes  were 
found  when  pregnant  mice  were 
intubated  with  74  to  185  mg/kg  of 
formaldehyde  each  day  on  days  6  to  15 
of  gestation.  This  Panel  also  reviewed 
the  reports  of  Shumilina,  Olsen  and 
Dossing,  and  Hemminki  et  al.  (Ex.  46- 
61].  This  last  report  showed  no  evidence 
of  any  increase  in  spontaneous 
abortions  in  nurses  exposed  to 
formaldehyde  even  though  nurses 
exposed  to  ethylene  oxide  were  at 
increased  risk.  The  Workshop  group 
concluded: 

The  panel  could  find  no  evidence  clearly 
demonstrating  that  formaldehyde  caused 
adverse  reproductive  outcomes.  What  it 
found  was  a  paucity  of  information  .  .  .  The 
panel  feels  that  formaldehyde  poses  little  if 
any  risk  as  a  potential  human  teratogen  (Ex. 
70-56]. 

OSHA  agrees  that  there  appears  to  be 
little,  if  any,  risk  of  reproductive  or 
teratogenic  effects  from  the  levels  of 
exposure  permitted  in  the  occupational 
environment.  As  Hayes  has  pointed  out, 
the  failure  to  detect  menstrual  disorders 
in  controls  in  the  Olsen  and  Dossing 
study  was  much  more  unusual  than  the 
30  percent  incidence  in  formaldehyde- 
exposed  workers  (Tr.  736]' In  contrast. 
reported  incidences  of  vaginal  irritation 
and  discharge  were  similar  in  both 
groups  (Ex.  42-98].  A  more  complete 
description  of  reproductive  effects  and 
teratogenicity  can  be  found  in  the  ORA 
report  (Ex.  43]. 

Genotoxicity 

The  genotoxic  effects  of  formaldehyde 
have  been  studied  extensively.  In 
general,  in  vitro  test  systems  have 
shown  formaldehyde  to  be  a  weak 
mutagen  (Ex.  70-56].  According  to 
Auerbach  et  al.  (Ex.  42-11],  the 
suggestion  that  formaldehyde  could 
induce  genetic  alterations  first  appeared 
in  the  1940s  with  publications  describing 
formaldehyde's  mutagenic  activity  in 
Dmsophila  larvae,  fungi,  and  bacteria. 
More  recent  studies  have  shown  that 
formaldehyde  induces  single-strand 
DNA  breaks  in  normal  human 
fibroblasts  [Ex.  73-76].  DNA-protein 
crosslinks  in  mouse  leukemia  L1210  cells 
(Ex.  73-165],  sister  chromatid  exchanges 
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in  hamster  ovary  cells  and  cultured 
human  lymphocytes  [Ex.  42-94),  sister 
chromatid  exchanges  in  the  mouse  ' 
lymphoma  forward  mutagen  assay  [Ex. 
42-r23],  chromosome  aberrations  in 
human  fibroblast  cultures  |Ex.  73-31], 
and  mutations  in  a  variety  of  cultured 
mammalian  cells  [Exs.  42-23;  42-52;  73- 
92C].  Genotoxicity  in  Drosophila 
melanogaster  larvae  was  recentiy 
confirmed  by  the  genetic  mosaic  and 
sex-linked  recessive  lethal  tests  [Ex.  73- 
80]  and  a  mechanism  for  formaldehyde's 
action  on  Drosophila  has  been 
suggested  (Ex.  73-163].  ■  ' " 

Formaldehyde  has  been  examined  in 
Salmonella  typhimun'um  test  systems 
by  several  investigators  with 
inconsistent  results.  Goike  [Ex.  73-77] 
found  no  effect  at  concentrations  of  up 
to  2  moles/plate  in  tester  strains  TA 
1535, 100. 1538.  98,  and  1537  indicating 
that  neither  base  pair  nor  frameshift 
mutatidns  had  occurred.  Brusick  also 
found  negative  results  in  standard  Ames 
Salmonella  tests  [Ex.  42-23],  but      ■ 
Temcharoen  and  Thilly  reported  a 
positive  mutagenic  response  in  tester 
strain  TM  677  [Ex.  42-119]. 
Formaldehyde  failed  to  demonstrate 
activity  in  a  plate  assay  with  TA  100  or 
in  a  forward  plate  assay  with  TM  677. 
Both  strains  were  mutated  when  the 
procedure  was  altered  to  include  a 
liquid  preincubation  step  [Ex.  42-32]. 

Additional  in  vitro  evidence  of 
formaldehyde's  mutagenic  potential  is 
its  ability  to  cause  cell  transformation  in 
Balb/c3T3  cells  [Ex.  42-23]  and  C3H/ 
lon/2  mouse  embryo  cells  [Exs.  42-17; 
42-102;  73-1],  an  indicator  that 
formaldehyde  Qiay  act  as  an  initiator  or 
at  an  early  stage  in  the  process  leading 
to  carcinogenesis.  Formaldehyde  has 
also  been  shown  to  be  a  weak  promoter 
in  C3H/10T1/2  cells  when  it  is  given 
following  administration  of  a  known 
initiating  substance  [Exs.  42-48:  73-1]. 

Studies  of  in  vivo  genotoxic  effects  of 
formaldehyde  include  the  mouse  spot 
test,  dominant  lethal  induction,  the 
micronucieus  test,  and  induction  of 
chromosome  aberrations  or  sister 
chromatid  exchanges  [Exs.  42-23;  42-43; 
42-47;  73-28;  73-77].  These  tests 
generally  have  produced  negative 
results  [Ex.  70-23].  A  small  increase  in 
sister  chromatid  exchanges  was  noted  in 
the  bone  marrow  of  mice  exposed  to 
formaldehyde  at  airborne 
concentrations  in  excess  of  25  ppm  [Ex. 
42-23].  However,  formaldehyde  did  not 
increase  either  sister  chromatid 
exchange  frequency  or  the  number  of 
metaphases  displaying  chromosomal 
aberrations  in  Fischer-344  rats  exposed 
for  6  hrs/day  for  5  days  at  0.5,  6,  and  15 
ppm  [Ex.  73-28].  Fontignie-Houbrechts 


[Ex.  40-41]  found  a  dominant-lethal 
response  at  weeks  1  and  3  after 
exposure  to  formaldehyde,  but  these 
findings  conflict  with  a  negative  study 
by  Epstein  et  ol.  [Ex.  42-23]. 

In  humans,  there  is  little  evidence  to 
suggest  that  genotoxic  effects  are 
occurring.  A  preliminary  description  of 
an  ongoing  study  of  medical  students 
reported  finding  an  increase  in  sister- 
chromatid  exchange  in  eight  persons 
exposed  to  formaldehyde  at  1.0  ppm 
intermittently  for  10  weeks  during  an 
anatomy  class  [Ex.  42-110].  A  second 
study  of  six  pathology  staff  workers 
exposed  to  formaldehyde  at  1.14  to  6.93 
mg/m*for  4  to  11  years  failed  to  find 
any  detectable  diflFerences  in  either 
induction  of  chromosomal  aberrations  or 
frequency  of  sister-chromatid  exchanges 
when  these  results  were  compared  with 
those  from  Hve  unexposed  controls  [Ex. 
70-52] 

Ward  et  al.  [Ex.  77-19a]  provided  a 
battery  of  monitoring  tests  for  genetic 
damage  to  a  group  of  11  hospital 
autopsy  service  workers  and  11  matched 
controls.  Workers  received  intermittent 
exposures  to  formaldehyde  that  ranged 
from  0.61  to  1.32  ppm  calculated  as  an  8- 
hour  TWA.  Subjects  were  matched  for 
sex,  age,  and  use  of  alcohol,  tobacco, 
and  marijuana.  Information  was  also 
collected  on  health,  medications,  and 
exposure  to  other  toxins.  Tests  included 
sperm  count,  abnormal  sperm 
morphology,  and  2F-body  frequency  (a' 
measure  of  chromosome  non- 
disjunction). Evaluation  of  the  impact  of 
confounding  variables  suggested 
correlations  between  reduced  sperm 
count  and  marijuana  use  and  between 
increased  abnormal  morphology  and 
medications.  There  was  no  statistically 
significant  difference  in  any  test  that 
could  be  attributed  to  formaldehyde, 
although  the  authors  noted  that  there 
may  have  been  a  lack  of  statistical 
power  to  detect  minor  effects. 

Fleig  et  al.  [Ex.  73-88b]  conducted  a 
cytogenetic  analysis  of  the  peripheral 
blood  lymphocytes  of  15  workers  who 
had  been  engaged  in  the  manufacture  of 
formaldehyde  and  its  processing  into 
resins  for  23  to  35  years.  Compared  witfi 
in-plant  controls  selected  from 
administration  and  office  staff,  a  slight 
but  nonsignificant  increase  in  aberrant 
cells  was  seen,  but  only  if  gaps  were 
excluded.  These  workers  had  exposure 
to  formaldehyde  not  exceeding  5  ppm 
before  1971  and  1  ppm  afterwards. 

In  general,  the  results  of /'/J  vivo 
studies  of  genotoxic  effects  do  not 
conform  to  the  results  found  in  in  vitro 
test  systems.  This  could  be  anticipated 
since  at  1  ppm  or  less,  formaldehyde  is 
rapidly  assimilated  into  the  metabolic 


pool  or  bound  to  tissue  proteins  or  other 
macromolecules.  These  reactions  reduce 
the  amount  of  formaldehyde  potentially 
available  to  react  with  genetic  material 
[Ex.  73-15].  Since  formaldehyde  is 
rapidly  metabolized,  OSHA  believes 
that  is  is  unlikely  to  react  at  distant 
sites.  However,  OSHA  has  not 
determined  whether  or  not  any 
formaldehyde  metabolites  are  toxic. 
Also,  the  research  to  date  does  not 
preclude  the  possibility  that 
formaldehyde  induces  mutations  in  cells 
at  the  site  of  contact.  Likewrise,  short- 
term  test  results  indicating  that 
formaldehyde  may  be  capable  of  acting 
as  a  weak  promoter  and  an  initiator  may 
have  relevance  for  humans  even  though 
the  negative  or  equivocal  results  in 
mouse  skin  studies  suggest  that  any 
promotional  activity  in  that  test  system 
is  probably  weak.  The  results  from 
studies  on  genotoxic  effects  add  fiulher 
support  for  the  conclusion  that 
formaldehyde  should  be  regarded  as  a 
complete  carcinogen.  However,  the 
results  of  in  vivo  testing  suggest  that 
cytogenetic  testing  of  workers  would  not 
be  a  useful  screening  device  for  persons 
who  are  exposed  to  formaldehyde. 

Cytotoxicity,  the  Mucociliary 
Apparatus,  and  Cell  Proliferation 

Two  factors  which  are  thought  to 
influence  the  carcinogenic  response 
elicited  by  exposure  to  formaldehyde 
are  the  effects  on  mucociliary  clearance 
and  cell  turnover.  In  rats,  at  low  doses, 
mucociliary  flow  decreases  the  amount 
of  formaldehyde  available  for  reaction 
with  the  underlying  tissues.  At  high 
doses,  ciliastasis,  or  stopping  of  the 
beating  motion  of  the  cilia  that  move 
mucous,  reverses  this  effect.  The 
enhanced  turnover  of  cells  that  occurs  to 
compensate  for  the  chemical  damage  to 
the  nasal  epithelium  is  thought  to  serve 
as  a  promotor  of  carcinogenesis  in  the 
rat. 

Cytotoxicity:  In  the  animal  bioassay 
conducted  by  CUT,  morphologic  changes 
in  the  nasal  passages  had  occurred  by 
the  time  of  the  initial  serial  sacrifice 
[Exs.  12;  42-131].  Subsequent  studies  to 
identify  the  genesis  of  these  changes 
found  acute  degeneration  of  the 
epithelial  cells  of  the  nasal  cavity  with 
edema  and  congestion  in  rats  exposed  at 
15  ppm  for  a  single  6-hour  exposure.  By 
3  days,  ulceration  and  necrosis  of  the 
epithelium  were  evident.  After  5  days, 
squamous  metaplasia  was  detected  in 
the  nasoturbinates,  maxilloturbinates, 
median  septum,  and  lateral  wall.  In  the 
olfactory  epithelium,  the  principle  lesion 
was  mild  serous  rhinitis.  There  were 
mild  degenerative  changes  in  the 
nasopharynx.  At  6  ppm,  rats  had 
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marked  hyperp]|asia  of  the  respirafory 
epithelium  although  degenerative 
changes  were  milder.  Mice  exposed  at 
the  same  conceatratioiu  as  the  rats 
developed  lesions  tha^were  similar  to, 
but  less  severe  than,  those  in  rats.  By  9 
days,  hyperplasia  and  metaplasia  were 
seen.  [Exs.  42-ll5:  73-50;  73-OlE;  73- 
165).  I 

Pathological  lesults  from  interim  and 
unscheduled  sacrifices  of  the  mice  and 
rats  in  each  exposure  group  in  the  CUT 
bioassay  give  si^stantial  information  on 
the  subchronic  4nd  chronic  cytotoxicity 
of  formaldehyde.  Gross  pathological 
exams  were  performed  on  all  animals, 
and  any  tissue  liass  observed  was 
evaluated  microscopically.  Major  tissues 
from  each  organ!  system  were  evaluated 
histologically  for  animals  exposed  at  0 
and  14.3  ppm.  Histological  sections  of 
the  nasal  turbinates  were  evaluated  for 
five  anatomical  evels  in  rats  and  three 
levels  in  mice. 

Formaldehydq-induced  lesions  were 
observed  in  the  Epithelial  tissue  lining 
the  nasal  cavity  land  the  proximal 
trachea.  Epitheliel  dysplasia  was 
detected  earlier  than  squamous 
metaplasia.  Kerdtin  was  produced  also 
in  areas  of  the  squamous  epithelium  that 
were  metaplastic  In  the  2  ppm  rats, 
squamous  cell  mietaplasia  was  seen  only 
in  the  anterior  section  (level  I). 
Incidences  werejapproximately  10. 33. 
60. 100.  and  20  percent  at  6. 12. 18,  24 
(end  of  exposurey,  and  27  months, 
respectively.  At  $.6  ppm.  epithelial 
dysplasia  and  squamous  cell  metaplasia 
were  observed  idi  level  I  and  in  the 
^middle  sections  (levels  U  and  ID). 
Incidences  were  about  50  percent  In 
levels  1  and  II  at  B  months;  60  percent 
(level  I)  and  45  percent  (level  II)  at  12 
months;  85  perce  nt  (level  I).  60  percent 
(level  D)  at  18  m<inths;  and  100  percent 
(level  I)  and  60  p  ;rcent  (level  II)  and  10 
percent  (level  ID  at  24  months.  Three 
months  after  exp  osure  terminated,  there 
was  regression  off  squamous  cell 
metaplasia  at  alu  levels. 

At  14.3  ppm.  a  J30  percent  incidence  of 
squamous  cell  metaplasia  was  already 
seen  in  level  III  at  6  months,  and  it 
increased  to  50  percent  at  12  months. 
From  18  months  Onward,  all  five  levels 
were  examined,  ind  the  incidence  of 
squamous  cell  m  ^taplasia  was  about  100 
percent  in  the  fir  >t  three  levels.  At  14.3 
ppm.  lesions  wene  seen  in  the  posterior 
sections  (levels  IV  and  V)  beginning  at 
18  months,  and  tkere  was  regression  of 
the  lesions  in  these  two  levels  after 
exposure  ceased]  Rats  exposed  at  14.3 
ppm  experienced  early  mortality,  not 
only  because  of  cancer,  but  also  because 
of  excess  accumi  ilation  of  keratin  and 


inflammatory  exudate  which  caused 
severe  labored  breathing  and  death. 
Significant  formaldehyde-induced 
lesions  were  also  seen  in  the  CUT  mice. 
Lesions  in  the  nasal  cavity  were  first 
seen  at>12  months  in  the  14.3  ppm 
exposure  group.  By  18  and  24  months, 
many  mice  had  dysplasia  and 
metaplasia.  At  5.6  ppm.  a  few  mice  had 
dysplasia  at  18  and  24  months  and  a  few 
had  metaplasia  at  24  months.  At  2  ppm. 
mice  did  not  develop  degenerative 
lesions  of  the  nasal  mucosa  although  a 
few  had  serous  rhinitis.  The 
formaldehyde-induced  nasal  lesions  in 
mice  were  less  severe  than  those  seen  in 
rats  exposed  at  the  same  concentration. 

A  subchronic  study  in  which 
cynomologus  monkeys,  Syrian  golden 
hamsters,  and  Fischer  344  rats  inhaled 
formaldehyde  at  0.2. 1.  or  3  ppm  for  22 
hr/day.  7  days/wk.  for  28  weeks 
provides  information  on  additional 
species,  including  monkeys,  who  like 
hiunans,  are  not  obligated  to  breathe 
through  the  nose  (Exs.  42-16;  42-104J. 
Several  monkeys  developed  nasal 
discharge,  hoarseness,  and  cough  at  3 
ppm;  rats  were  unaffected'  and  hamsters 
had  a  hi^er  frequency  of  rales,  nasal 
discharge,  and  lacrimation. 

All  animals  were  subjected  to  gross 
necropsy,  and  no  exposure-related 
lesions  were  fomid.  Electron 
microscopic  examination  of  the  lungs, 
trachea,  and  nasal  turbinate  from  10  rats 
exposed  at  0  or  1  ppm  showed  no 
effects.  Light  microscopic  examination 
performed  on  the  nasal  turbinate  of  all 
animals,  on  all  gross  lesions,  and  on  the 
lungs  and  trachea  of  animals  in  the  0, 1. 
and  3  ppm  groups  showed  a  possible 
response  in  the  3  ppm  rats.  To  clarify 
this  point,  the  investigators  examined 
additional  sections  and  found  squamous 
cell  metaplasia  of  the  nasoturbinate 
with  no  efi^ect  in  the  ethmoturbinate. 
Basal  cell  hyperplasia  was  observed  in 
the  anterior  and  midportions  of  the 
nasoturbinate  More  severe  effects  were 
seen  in  the  rats  exposed  at  3  ppm. 
Hamsters  showed  no  exposure  related 
effects.  One  of  six  monkeys  exposed  at  1 
ppm  and  all  six  monkeys  exposed  at  3 
ppm  developed  squamous  cell 
metaplasia  and  hyperplasia. 

Cell  proliferation:  Since  cell 
replication  can  be  viewed  as  a 
compensatory  response  to  cell  damage 
and  necrosis,  an  increased  incidence  of 
cell  replication  would  be  expected  to 
occur  in  direct  proportion  to  the  amount 
of  damage  and  death  that  occurs  when 
the  cell  is  exposed  to  formaldehyde. 
Both  dose-  and  species-dependent 
responses  have  been  seen  in  describing 
formaldehyde's  efi'ects  on  cell 
replication.  Slight  increases  in  cell 


proliferation  were  seen  in  rats  exposed 
at  0.5  and  2  ppm.  In  rats  exposed  for  1  to 
3  days,  an  increase  from  2  to  6  ppm      »- . 
resulted  in  an  &-fold  increase  in  cell 
prolifecatton  during  the  first  day  and  a 
25-fold  increase  during  the  third  day  (Ex. 
62J. 

The  increase  in  cell  replication  would 
be  expected  to  gready  enhance  the 
likelihood  of  a  carcinogenic  response. 
Formaldehyde  reacts  only  with  single 
strand  DNA.  The  number  of  these  sites 
is  much  greater  when  more  DNA  is 
being  replicated.  Thus,  the  likelihood  of 
formaldehyde  binding  to  DMA,  forming 
adducts  that  lead  to  mispairing  during 
replication,  and  resulting  in  initiated  cell 
populations  that  expand  to  neoplasia 
are  all  related  to  cell  proliferation.  The 
results  seen  with  regard  to  cell 
proliferation  are  consistent  with  a 
nonlinear  dose-response  curve  for 
cancer  seen  in  the  CUT  bioassay  and 
they  predict  that  intermittent,  h^  dose 
exposures  should  be  more  affected  than 
continuous  exposure  at  equivalent 
cumulative  dose. 

Mucociliary  clearance:  Mucociliary 
clearance  can  a^ect  formaldehyde's 
availability  to  react  with  the  respiratory 
mucosa  in  a  number  of  ways.  At  low 
doses,  proteins,  especially  albumin,  in 
nasal  mucous  react  with  formaldehyde 
(Exs.  73-81F:  73-^C)  and  the  mucous 
flow  carries  any  unreacted  material 
toward  the  nasopharynx,  where  it  can 
be  swallowed.  At  high  doses,  however, 
formaldehyde  has  an  inhibitory  el^ect 
upon  mucociliary  function. 
Formaldehyde  can  induce  a  slowing  of 
the  mucous  flow  (mucostasis)  and  can 
also  stop  the  beating  motion  of  the  cilia 
which  drive  the  mucous  over  the  surface 
(ciliasfasis).  In  rats,  a  no-effect  level 
was  reported  to  be  0.5  ppm  (Ex.  73-81F]. 
Morgan  and  associates,  in  observing 
that  Anderson  and  Molhave  had  fotmd  a 
slight  decrease  in  nasal  mucous  flow 
rate  in  humans  exposed  at 
concentrations  as  low  as  0.6  ppm.  noted: 

In  the  present  study,  formaldehyde 
produced  inhibition  of  mucociliary  function  in 
the  more  anterior  region  of  the  nose, 
indicating  some  similarity  between  responses 
in  rats  and  humans  (Ex.  73-SlF]. 

Since  the  slowing  of  mucociliary  flow 
permits  more  formaldehyde  to  penetrate 
to  the  surface  of  the  nasal  cavity,  which 
would  be  expected  to  lead  to  a  higher 
incidence  of  cancer,  the  results  could  be 
taken  to  suggest  that  humans  are'more 
susceptible  than  rats  to  the 
carcincogenic  effects  of  formaldehyde. 
However,  Morgan  cautions: 

The  progressive  inhil>ition  of  nasal 
mucociliary  function  by  formaldehyde  in  rats 
is  an  important  feature.  This  observaUon 
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suggests  that  caution  should  be  exercised 
when  attempting  to  determine  long-term  risks 
to  airway  clearance  mechanisms  based  upon 
experiments  using  only  short-term  exposures. 

Sufficient  information  exists  to 
conclude  that,  qualitatively,  the 
influence  of  mucociliary  flow  on 
formaldehyde  toxicity  would  be  in  the 
same  direction  in  humans  and  rats.  In 
the  absence  of  any  data  on  cytotoxicity 
and  cell  proliferation  caused  by 
formaldehyde  in  the  human,  which  lead 
to  promotion  of  cancer,  OSHA 
concludes  that  formaldehyde's  cytotoxic 
and  proliferative  effects  should  be 
weighed  in  any  determination  of  human 
cancer  risk. 

(1)  Carcinogenicity      *     -  -   , .     -  — 

Results  in  animals:  A  24-month 
inhalation  bioassay  of  formaldehyde 
was  conducted  for  the  Chemical 
Industry  Institute  of  Toxicology  (CIIT) 
by  Battelle  Columbus  Laboratories  [Exs. 
12;  42-116;  42-131].  Exposure  groups 
consisted  of  120  male  and  120  female 
animals  of  each  of  two  species:  Fisher 
344  rats  and  B6CaFl  mice.  Tlje  animals 
were  exposed  for  6  hrs/day,  S  days  a 
week  at  nominal  concentrations  of  0, 2, 
6,  and  15  ppm  of  formaldehyde.  Actual 
,  concentrations  averaged  2J0, 5.6,  and 
.    14.3  ppm  over  the  course  of  the.    .  v .  '■   - 
experiment.  Ehiring  the  24-montfi 
exposure  period,  clinical  chemistry  tests 
and  microscopic  examinations  were 
conducted  on  animals  Mlled  at  6, 12, 18, 
and  24  months.  In  order  to  examine 
■-,  lesion  recovery,  some  female  mice  and 
*.  male  and  female  rats  were  retained  after 
.  termination  of  exposure.  All  the  mice 
were  killed  at  3  months  post  exposure 
(27  months  on  study).  Some  rats  were 
killed  for  necropsy  at  3  months  post 
exposure,  and  the  rest  were  killed  at  6 
months  post  exposure  (30  months  on 
study). 

In  the  rats,  there  was  a  signiHcant 
increase  in  squamous  cell  carcinoma  of 
the  nasal  cavity  in  both  males  (51 
tumors)  and  females  (52  tumors) 
exposed  to  formaldehyde  at  14.3  ppm. 
One  male  and  one  female  rats  exposed 
at  5.6  ppm  also  has  squamous  cell 
carcinomas  in  the  nasal  cavity.  All 
groups  of  exposed  rats  had  increased 
incidences  of  epithelial  dysplasia  and 
squamous  cell  metaplasia  of  the  nasal 
cavity. 

Two  male  mice  exposed  at  14.3  ppm 
had  squamous  cell  carcinomas  of  the 
nasal  cavity,  observed  at  necropsy  at  24 
months,  which  was  when  exposure 
unded  The  number  of  nasal  cancers 
found  was  not  satistically  significant, 
but  the  tumors  were  accepted  as  being 
■ormaldehyde  related  and  biologically 
jigniFicant  because  of  their  histological 


type  and  historical  rarity  in  unexposed 
mice. 

Microscopic  evaluation  of  histological 
sections  revealed  an  increased 
incidence  of  epithelial  dysplasia  and 
squamous  cell  metaplasia  occurred  in 
male  mice  exposed  at  5.6  and  14.3  ppm 
and  in  female  mice  exposed  at  14.3  ppm. 
During  exposure,  at  least  some  mice 
from  each  exposure  group  developed 
rhinitis  (inflammation  of  the  mucous 
membrane  of  the  nose). 

Non-neoplastic  lesions  of  the  nasal 
cavity  were  already  evident  in  rats 
sacrificed  after  6  and  12  months  of 
exposure  at  14.3  ppm.  These  epithelial 
changes  included  mild  to  severe 
mucopurulent  rhinitis,  epithelial 
dysplasia,  and  squamous  metaplasia 
[Ex.  42-116].  The  females  of  the  14.3  ppm 
group  also  had  increased  incidences  of 
squamous  metaplasia  of  the  trachea. 
The  incidence  of  rhinitis  throughout  the 
study  period  was  signiHcant  also  in  the 
2.0  and  5.6  ppm  groups.  In  addition,  rats 
exposed  at  14.3  ppm  had  increased 
incidences  of  squamous  epithelial 
hyperplasia,  squamous  atypia,  and 
hyperkeratosis.  There  vyas  an  apparent 
regression  of  squamous  cell  metaplasia 
of  the  nasal  cavity  3  months  after 
exposure  ended  for  the  2.0  and  hJ&  ppm 
exposure  groups  [Ex.  42-131}. 

In  describing  the  lesions  found  in  tlie 
nasal  cavity  of  exposed  rats  the  authors 
stated  that: 

Apparent  progression  from  squamous 
metaplasia  to  squamous  epithelial 
hyperplasia  with  increased  keratin 
production  and  then  to  areas  of  squamous 
papillary  hyperplasia  with  areas  of  cellular 
atypia  was  evident  in  the  high  dose  group 
only.  More  advanced  lesions  diagnosed  as 
carcinoma  "in  situ"  and,  fmally,  invasive 
squamous  cell  carcinomas  of  the  nasal 
turbinates  were  present  in  rats  from  the 
intermediate  and  high  exposure  groups,  but 
were  statistically  different  from  controls  in 
the  high  exposure  group  only. 

A  recent  evaluation  of  histopathologic 
sections  from  five  levels  of  the  nasal 
cavities  of  the  CIFT  rats  found  a  total  of 
18  benign  polypoid  neoplasms  with 
similar  morphologic  characteristics  [Exs. 
42-90;  73-50].  The  distribution  of  tumors 
was  a  follows:  1  in  air-exposed  control 
animals,  8  in  the  2  ppm  exposure  group, 
6  in  the  5.6  ppm  group,  and  3  in  the  14.3 
ppm  group.  Two  animals  with  polypoid 
adenomas  in  the  14.3  ppm  group  also 
had  squamous  cell  carcinomas  of  the 
nasal  passages.  A  third  rat  in  the  high 
dose  group  had  a  malignant  neoplasm 
with  morphologic  features  similar  to 
those  of  polypoid  adenomas,  indicating 
that  it  might  represent  a  malignant 
counterpart.  The  polypoid  adenomas 
were  confined  to  poorly  ciliated 
epithelium  in  the  most  anterior  part  of 


the  nasal  cavity  and  were  restricted  to 
the  free  margins  of  the  naso-  and 
maxilloturbinates  and  the  lateral  wall 
adjacent  to  these  margins. 

Additional  information  on  location  of 
the  squamous  cell  carcinomas  was 
obtained  for  98  of  103  original  animals 
still  having  adequate  tissue  for  analysis 
[Ex.  73-81G].  Single  neoplasms  were 
present  in  40  male  and  40  female  rats 
exposed  at  14.3  ppm.  Nine  additional 
males  and  9  females  had  multiple 
neoplasms  (21  and  20  tumors, 
respectively).  More  than  half  the 
squamous  cell  cancers  occurred  on  the 
lateral  side  of  the  nasoturbinate  and 
adjacent  lateral  wall  at  the  front  of  the 
nose,  about  25  percent  were  located  on 
the  midventral  nasal  septum,  and  about 
10  percent  were  on  the  dorsal  septum 
and  the  roof  of  the  dorsal  meatus.  A 
small  number  (2.5%)  were  found  on  the 
maxllloturbinate.  All  other  regions  of  the 
nose  did  not  contain  squamous  cell 
carcinomas  except  as  die  result  of 
invasion. 

The  histopathology  and  clinical 
chemistry  results  from  the  CIIT  study 
were  available  [Ex.  12]  and  were 
reviewed  by  OSHA  to  determine  if  any 
related  effects  were  present.  In  the  CIIT 
Study,  28  of  115  (24%)  rats  examined 
following  exposure  to  formaldehyde  at 
14.3  ppm  showed  evidence  of  bone 
marrow  hyperplasia.  Only  7  of  113  or  6 
percent  of  the  control  rats  had  bone 
marrow  hyperplasia.  While  such  a 
finding  might  occur  if  an  animal  also 
had  leukemia,  no  increase  in  incidence 
of  leukemia  was  found  and  the  report 
states  that  these  lesions  appear  to  be 
associated  with  an  increased  demand 
for  leukocytes  and  erythrocytes  in 
animals  with  nasal  tumors.  Affected 
animals  also  had  severe  purulent  rhinitis 
with  an  associated  increased 
granulocytopoiesis  and  erythropoiesis, 
possibly  related  to  hypoxia.  The 
incidence  of  leukemia  in  the  14.3  ppm 
exposure  groups  (lower  exposures  not 
examined]  was  6  percent  (7  of  120 
animals)  with  9  percent  (11  of  120 
animals)  in  controls.  Information  on  the 
incidence  of  lymphomas  in  mice  was 
also  examined,  and  there  was  no 
association  with  formaldehyde 
exposure. 

Extensive  hematology  data  for  rats 
and  mice  were  collected  in  the  CIIT 
study  at  6. 12, 18,  and  24  months  after 
exposure  [Ex.  12].  Measurements 
included  hemoglobin,  hematocrit, 
leukocytes,  erythrocytes,  mean  cell 
volume,  mean  cell  hemoglobin 
concentration,  reticulocytes,  immature 
neutrophils,  mature  neutrophils, 
lymphocytes,  eosinophils,  and 
monocytes.  Jn  no  case  was  there  any 
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statistically  sign  ficant  trend  to 
increasingly  abn  inoai  values  as 
exposure  contini  ed.  These  results  are 
consistent  with  « n  absence  of  excess 
leukemia,  even  a  t  the  highest  dose. 

The  brains  of  animals  exposed  at  14.3 
ppm  and  of  contiol  animals  were 
examined  his  tops  thologically.  There 
was  no  evidence! in  rats  or  mice  of  brain 
lesions  related  t^  exposure  to 
formaldehyde  [E^.  12].  Tracheal  lesions 
found  in  the  14.3  ppm  exposed  rats, 
which  are  obligatory  nose  breathers, 
indicate  that  effects  can  extend  to  sites 
in  the  respiratorji  tract  beyond  the 
immediate  site  of  impaction.  This 
finding  would  suigest  that  the  risks  of 
cancer  in  humansTwho  are  not 
obligatory  nose  Ureathers,  are  even 
more  likely  to  inviolve  sites  of  the 
respiratory  tract  bther  than  the  nasal 
epithelium. 

Krivanek.  in  te  4imony  at  OSHA's 
public  meeting,  a  so  provided  an 
evaluation  of  the  results  of  the  CUT  • 
study  to  determir^  if  formaldehyde 
caused  brain  danlage  or  brain  tumors. 
According  to  Krivanek: 

At  all  scheduled  lacririces  animals  were 
necropsied  and  brains  were  removed  and 
weighed.  No  differeiices  between  exposed 
and  (un)trealed  anisials  were  found.  Braio 
and  spinal  cord  tissues  were  examined  for 
l>oth  gross  and  miciioscopic  pathologic 
changes  in  high-do^  and  control  animals. 
Four  sections  of  tfaej  brain  were  evaluated: 
ceret)eUuin.  ceretmsn,  medalla.  and  optic 
nerve.  f 

Simple  neurofundional  examinations,  such 
as  posture,  gait  anq  pupillary  response  were 
performed  on  all  animals  prior  to  scheduled 
sacrifice  at  18.  24.  2^.  and  30  months  in  the 
study.  There  were  no  differences  found 
between  exposed  aid  control  animals.  This 
information  coupleq  with  that  of  the  negative 
histopathologic  exaininations  of  nervous 
system  tissue  provides  strong  evidence  that 
formaldehyde  does  not  produce  nervous 
system  damage  lTr.i632-633]. 

The  CUT  study,  rlsults  from  other 
studies  of  carcincgenicity  (discussed 
itions  based  on 
ivanek  to  conclude 
invining  evidence  to 
support  a  proposition  that  formaldehyde 
causes  brain  cander  or  leukemia  [Tr. 
635-636]. 

Clearly  the  presence  of  malignant 
nasal  tumors  in  the  high  dose  rats  in  the 
CUT  study  causea  many  early  deaths. 
Brown  |Exs.  42-2^;  44-17]  conducted 
several  statistical  tests  to  verify  this 
intuitively  obvious  effect  and  to  further 
probe  whether  or  not  formaldehyde  had 
any  additional  infuence  on  mortality. 
The  Kaplan-Meie^  estimate  of  the 
probability  of  ear  y  death,  with 
censoring  for  saci  ifice  kills  and  missing 
or  traumatized  animals,  was  0.10. 0.15. 
2,  5.6,  and  14.3  ppm. 


later),  and  consic 
metabolism  led  1 
that  there  is  no  i 


a21.  and  0^4  at  Q 
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respectively.  The  extremely  high  value 
at  14.3  ppm  demonstrates  the  effects 
attributable  to  nasal  cancer.  Censoring 
for  these  lesions  reduces  the  estimate  at 
14.3  ppm  to  0.22.  Brown  then  applied  the 
Mantel-Haenszel  test  to  the  rat  data  to 
examine  the  hypothesis  that  there  is  no 
residual  dose-related  effect  on  mortality 
after  censoring  for  the  nasal  carcinomas. 
Instead,  a  significantly  increased 
incidence  of  early  deaths  was  found  at 
all  exposure  levels.  This  calculation, 
suggested  to  Brown  that  there  is  a 
mortality  effect  due  to  formaldehyde 
inhalation  aside  from  deaths 
attributable  to  nasal  cancer  and  that 
this  effect  is  induced  probably  by 
concentrations  of  formaldehyde  below 
the  3  ppm  PEL  In  contrast  to  the  results 
in  rats,  no  si^iificant  compound-related 
early  mortality  was  seen  in  mice. 

A  series  of  studies  conducted  at  New 
York  University  (NYU)  (Exs.  42-3;  42-4] 
corroborates  the  findings  in  the  CUT 
study  that  inhalation  of  formaldehyde 
induces  nasal  cancer  in  rats.  The  initial 
study  was  intended  to  evaluate  the 
effects  of  inhalation  of  bi8chloro(methyl) 
ether  (BCME),  a  substance  known  to  be 
carcinogenic  in  rats.  Hydrogen  chloride 
(HCI)  and  formaldehyde  were  premixed, 
and  then  the  concentrated  mixture  was 
diluted  by  exposure  chamber  air.  This 
approach  was  intended  to  maximize  the 
formation  of  BCME.  but  only  very  small 
amounts  of  BCME  were  formed  relative 
to  the  amount  of  formaldehyde  present. 
Subsequent  to  the  start  of  the  study  at 
NYU.  the  CUrr  announced  that 
formaldehyde,  one  of  the  reactants.  was 
a  carcinogen  in  another  strain  of  rats.  In 
follow-up,  the  NYU  investijgators 
conducted  a  separate  study  containing 
four  groups  of  animals;  one  exposed  to  a 
premixed  HCl-formaldehyde  mixture  as 
in  the  first  test,  a  second  expbsed  to 
these  two  gases  without  premixing.  a 
third  group  exposed  to  formaldehyde, 
and  a  fourth  group  exposed  to  HCI. 

All  animals  were  male  rats  of  the 
Sprague-Dawley  strain.  They  were 
exposed  for  6  hrs/day,  5  days  a  week  for 
life.  They  were  allofwed  to  die  naturally 
or  were  killed  when  moribund.  A 
complete  necropsy  was  performed  on 
each  animal,  with  particular  attention 
being  given  to  the  respiratory  tract.  In 
the  first  experiment,  histological  slides 
were  prepared  from  each  side  of  the 
head  to  display  the  nasal  cavity  as 
viewed  laterally  from  the  midline.  In  the 
second  experiment,  the  head  was  cut 
vertically  into  four  slabs  beginning  just 
behind  the  nostrils  and  extending  to  the 
orbits.  Histologic  sections  were 
obtained  fit)m  the  face  of  each  slab. 

In  experiment  one,  the  rats  were 
exposed  at  nomimal  concentrations  of 
14  ppm  of  formaldehyde  and  10  ppm  of 


HCI  (actual  concentrations  14.7  and  10.6 
ppm.  respectively).  Of  the  99  exposed 
animals,  28  developed  nasal  tumors 
which  consisted  of  25  squamous 
carcinomas  and  3  papillomas.  A  high 
proportion  of  exposed  rats  showed 
squamous  metaplasia  of  the  nasal 
cavity.  They  also  had  more  epithelial 
hyperplasia  and  hyperplasia  with  atypia 
than  the  controls.  No  primary  tumors 
were  observed  in  the  larynx,  trachea,  or 
lungs  (Ex.  42-2]. 

Although  the  final  results  of  the'  '' 
second  NYU  study  have  not  been 
published,  Albert  provided  OSHA  with 
a  listing  of  the  incidence  of  nasal  tumors 
in  each  of  the  study  groups  [Ex.  42-3].  In 
the  100  rats  exposed  to  formaldehyde 
alone,  there  were  39  squamous  cell 
carcinomas.  10  squamous  cell 
papillomas,  and  1  fibrosarcoma.  When 
the  formaldehyde  and  HCI  were 
premixed.  incidences  in  100  rats  were  45 
squamous  cell  carcinomas,  13  squamous 
cell  papillomas.  1  fibrosarcoma.  1 
adenocarcinoma,  and  1 
esthesioneuroepithelioma.  If  the  two 
chemicals  were  not  premixed.  nasal 
tumor  incidences  in  100  rats  were:  27 
squamous  cell  carcinomas,  10  squamous 
cell  papillomas,  2  adenocarcinomas,  and 
1  nasal  polyp.  There  were  no  nasal 
tumors  in  99  air  controls.  98  colony 
controls,  or  in  99  animals  exposed  to 
HCI  alone. 

Unlike  the  CUT  study,  the  NYU  rats 
developed  squamous  cell  papillomas,  a 
benign  counterpart  to  the  squamous  cell 
carcinoma,  in  the  nasal  cavity. 
Adenocarcinomas  were  found  in  low 
incidence  in  two  of  the  groups  of  rats. 
This  is  consistent  with  the  CUT  findings, 
but  in  the  NYU  study  they  occurred  only 
in  groups  also  exposed  to  HCI  [Ex.  44- 
18;  Tr.  13].  The  much  higher  incidence  of 
tumors  found  in  the  second  series  of 
animals  is  consistent  with  the  results  of 
the  CUT  study  and  appears  to  be 
consistent  with  the  more  thorough 
histopathology  done  on  these  animals. 
Only  one  esthesioneuroepithelioma.  a 
tumor  most  likely  attributable  to  BCME 
exposure,  was  found,  indicating  that  the 
small  concentrations  of  BCME  produced 
played  a  minimal  role  in  the  results 
found. 

OSHA  has  determined  that  this  study 
confirms  in  a  second  strain  of  rats  that 
exposure  to  formaldehyde  can  cause 
cancer  in  animals,  providing  further 
evidence  to  conclude  that  formaldehyde 
should  be  handled  as  a  potential 
occupational  carcinogen. 

In  a  study  reported  by  Tobe  et  al.  (Ex. 
73-146].  groups  of  32  male  Fischer  344 
rats  were  exposed  to  formaldehyde  for  6 
hr/day,  5  days  a  week  for  up  to  28   ,   . 
months.  Five  groups  consisted  of  a. 
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colony  control,  a  room  control,  and 
animals  exposed  to  formaldehyde  at  0.3, 
2.0,  and  15  ppm.  In  the  highest  dose 
group,  there  were  14  cases  of  squamous 
cell  carcinoma  and  5  cases  of  squamous 
cell  papilloma.  No  tumors  of  the  nasal 
cavities  were  observed  at  0.3  or  2  ppm. 
Rhinitis,  squamous  metaplasia,  and 
hyperplasia  of  the  nasal  respiratory 
epithelium  were  observed  in  all  three 
groups  exposed  to  formaldehyde.  The 
Formaldehyde  Institute  has  questioned 
the  relevance  of  the  hyperplasia  and 
metaplasia  at  the  low  doses,  noting  that 
rhinitis  in  controls  may  have  indicated 
an  unclean  chamber  or  poor  general 
health  of  the  animals  {Ex.  77-19a].  Since 
each  group  contained  only  32  animals, 
as  compared  with  240  animals  per  group 
in  the  CUT  study,  which  did  not  Hnd 
malignancies  of  the  nasal  cavity  at  2 
ppm,  it  is  not  surprising  that  2  ppm,  and 
an  even  lower  dose,  0.3  ppm,  failed  to 
show  a  response.  The  fmding  of 
papillomas  is  consistent  with  the  NYU 
study  and  suggests  that  a  combination 
of  related  benign  (papilloma)  and 
malignant  (squamous  cell)  tumors  is  a 
probable  response  in  experimental 
studies  of  inhaled  formaldehyde.  The 
CUT  study  failed  to  find  any  papillomas 
although  other  benign  tumors  were 
observed. 

OSHA  regards  the  finding  of 
squamous  cell  carcinoma  in  two 
experimental  studies  conducted 
independently  of  the  CUT  study  as 
evidence  strongly  supporting  the 
conclusion  that  formaldehyde  should  be 
considered  to  be  an  occupational 
carcinogen.  In  contrast,  the  failure  to 
find  polypoid  adenomas  in  two 
additional  studies  indicates  to  OSHA 
that  the  role  of  the  adenomas  in 
assessing  the  risk  of  formaldehyde 
exposure  is  much  less  certain. 

Dalbey  [Ex.  42-33]  exposed  88  male 
Syrian  golden  hamsters  to  formaldehyde 
at  10  ppm  for  5  hrs/day,  5  days  a  week, 
for  their  lifetime.  A  control  group 
contained  132  hamsters.  At  necropsy, 
"all  major  tissues"  were  preserved  in 
buffered  formalin.  Two  transverse 
sections  of  the  nasal  turbinates  of  each 
animal  were  examined  along  with 
longitudinal  sections  of  the  larynx, 
trachea,  and  lung  lobes. 

Although  no  tumors  were  found  in 
either  the  formaldehyde  exposed  or  the 
control  group,  survival  time  of 
formaldehyde-exposed  hamsters  was 
significantly  reduced  (p<0i)5)  compared 
with  unexposed  controls.  Areas  of 
hyperplastic  and  metaplastic  nasal 
epithelium  were  observed  in  5  percent  of 
the  exposed  animals  compared  with 
none  in  the  control  hamsters. 

The  exposure  equivalent  for 
comparison  of  the  CUT  study  with  the 


Dalbey  study  would  be  8  ppm.  a  level 
that  ndght  be  expected  te  produce  only 
a  few  nasal  cancers  in  rats. 
Furthermore,  the  histopathology  was 
less  complete  in  the  study  of  hamsters 
than  in  the  CUT  rats  (2  nasal  cavity 
sections  vs.  5),  further  lowering 
expectations  for  finding  cancer.  The 
chances  of  finding  nasal  tumors  were 
decreased  even  more  by  the  early  age  at 
death  and  the  small  number  of  animals 
in  the  study  group  (Exs.  73-87;  76-8b). 
Thus,  Dalbey's  results  in  the  hamster  are 
not  necessarily  indicative  of  a 
significant  species  effect.  OSHA  agrees 
with  the  author's  conclusion  that  "our 
finding .  .  .  does  not  necessarily 
disagree  with  the  reported  induction  of 
squamous  cell  carcinoma  in  rats." 

Dalbey  also  examined  the  possibility 
that  exposure  to  formaldehyde  could 
influence  the  incidence  of  respiratory 
tumors  induced  by  diethylnitrosamine 
(DEN).  Male  Syrian  golden  hamsters 
were  divided  into  5  groups.  Fifty 
animals  were  exposed  5  hrs/day,  once 
per  week  for  life  to  formaldehyde  at  30 
pprn.  No  tumors  were  observed  in  the 
respiratory  tract  of  the  group  exposed 
under  these  conditions.  Similarly,  no 
tumors  of  the  respiratory  system  were 
observed  in  50  colony  controls.  A  third 
group  of  100  animals  received  10 
injections  of  DEN,  once  per  week  for  10 
weeks.  Two  additional  groups  of  50 
animals  received  10  injections  of  DEN 
and  lifetime  exposure  to  formaldehyde. 
One  group  started  formaldehyde 
exposure  concurrently  and  the  other 
started  formaldehyde  exposure  2  weeks 
after  the  last  DEN  injection.  Hamsters 
receiving  concurrent  exposures  to 
formaldehyde  (administered  2  days  prior 
to  each  of  10  weekly  DEN  injections) 
had  8  higher  numbo-  of  tracheal  tumors/ 
tumor-bearing  animals  at  necropsy  than 
those  receiving  DEN  alone.  No  enhanced 
effect  was  seen  when  formaldehyde  was 
administered  following  I^N  injection, 
indicating  that  formaldehyde  did  not 
perform  as  a  promoter.  These  results 
indicated  to  the  authors  that 
formaldehyde  may  act  as  a  cofactor  in 
chemical  carcinogenesis  in  the 
respiratory  tract. 

Spangler  and  Ward  reported 
preliminary  results  of  a  skin  cancer 
study  in  Senear  mice,  a  species 
particularly  sensitive  to  two-stage 
carcinogenesis  [Ex.  70-44].  Solutions 
consisting  of  3.7  to  4.0  percent 
formaldehyde  were  applied  to  the  backs 
of  female  mice.  30  per  ^^up.  As  an 
initiator,  formaldehyde  was 
administered  once.  As  a  promoter,  it 
was  applied  once  or  twice  a  week. 
Positive  controls  included  dimethyl 
benzanthracene  for  initiation  and  12-o- 
tetradecanoyl  phorbol-13-acetate  (TPA) 


for  promotion.  Negative  controls  were 
administered  acetone.  Formaldehyde 
was  also  tested  as  a  complete 
carcinogen.  The  authors  felt  their 
preliminary  results  indicated  that 
formaldehyde,  applied  to  the  skin, 
probably  is  neither  a  complete 
carcinogen  nor  an  iititiator.  Interim  data 
on  promotion  were  incmiclasive. 

Krivanek,  Chromey,  and  McAlack  [Ex. 
70-43]  also  examined  the  potential  of 
formaldehyde  to  initiate  or  promote 
tumorigenesis  at  the  site  of  contact  on 
the  skhi  of  female  CD-I  mice. 
Formaldehyde  solutions,  in  a  50:50 
acetone  to  water  mixture,  were  prepared 
from  paraformaldehyde.  TPA  was  used 
as  a  known  promoter  and  benz(a)pyrene 
(BaP)  was  used  for  initiation. 
Formaldehyde,  as  an  initiator,  was 
applied  in  a  single  5  mg  dose  followed 
by  applications  of  promoter,  beginning 
two  weeks  later,  three  times  a  week  for 
180  days.  Formaldehyde,  as  a  promoter, 
was  administered  under  the  same 
protocol  at  doses  of  1 A  0.5.  or  0.1  mg  in 
0.1  ml  of  vehicle.  As  a  complete 
carcinogen,  formaldehyde  was  applied 
in  an  initial  dose  of  5  rag  followed  by 
p^odic  exposures  of  1  mg  administered 
for  IBO  days.  All  animals  were  observed 
for  180  additional  days  after  completion 
of  exposure.  Skin  nodules  were 
considered  positive  responses  if  they 
persisted  at  least  30  days. 

The  results  of  the  experiment  were  as 
follows  for  the  following  initiator/   ' 
promoter  combinations:  acetone/TPAr— 
3/29;  BaP/TPA— 28/29;  HCHO/TPA— 5/ 
29:  HCHO/acetone-0/30:  HCHO/ 
HCHO-0/30;  BaP/l.0  mg  HCHO— 1/30: 
BaP/a5  mg  CHO-^/30:  BaP/0.1  mg 
HCHO—  7/30;  and  BaP/acetone— 3/29. 
The  1  mg  dose  of  formaldehyde  was 
mildly  irritating  to  the  skin.  Large  doses 
(2-5  mg)  produced  definite  skin 
irritation,  so  that  higher  doses  of 
formaldehyde  were  not  considered 
acceptable.  Under  conditions  of  the 
assay,  Krivanek  et  al.  concluded  that 
formaldehyde  at  minimally  irritating 
concentrations  did  not  initiate  or 
promote  skin  tumors  and  also  failed  to 
act  as  a  complete  tumorigen. 

The  two  studies  on  skin  tumorigenesis 
suggest  that  formaldehyde  does  not 
present  a  cancer  hazard  by  the  dermal 
route,  but  they  are  subject  to  criticism. 
Dosage  levels  had  to  be  restricted 
because  of  formaldehyde's  abiUty  to 
damage  the  skin,  and  the  number  of 
animals  tested  had  to  be  limited.  Thus, 
critics  could  contend  that  these 
limitations  make  the  skin  painting 
studies  too  insensitive  to  detect  the 
cancer  risk.  Furthermore,  formaldehyde 
is  known  to  react  with  biochemicals 
near  the  surface  of  intact  skin,  so  that 
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systemic  cancer  from  the  dermal  route 
would  be  an  unexp  icted  Hnding.  That, 
however,  leaves  un  answered  the 
question  of  how  a  a  ubject  would 
respond  if  the  dose  applied  were 
su^iciently  concern  rated  to  damage  the 
epidermis,  since  under  such 
circumstances  more  formaldehyde 
would  be  available 'systemically. 

Over  the  past  years,  there  have  been 
several  other  studies  of  formaldehyde's 
potential  carcinogenicity.  These  have 
involved  oral  or  injection  site 
experiments  using  formaldehyde  and 
hexainethylenetetramine  (HMT),  which 
decomposes  to  fomlaldehyde  within  the 
cell.  Watanabe  andl  coworkers 
examined  the  effec^  of  subcutaneous 
(sc)  injections  of  fofmaldehyde,  HMT, 
and  formic  acid.  While  formic  acid 
failed  to  induce  tun  ors,  several  rats 
exposed  to  the  othe  r  chemicals 
developed  injection  site  tumors  [Exs.  42- 
125:  42-126].  HKfT  lias  been  examined 
by  oral  administration  in  rats  and  mice 
either  by  gavage  or  in  drinking  water.  In 
all  cases  (Exs.  42r-\^  42-36].  HMT  failed 
tumors.  It  must  be 
studies  suffer 
cies  such  as  small 
ntal  animals,  short 
,  and  eariy  death  of 


to  induce  observabi 
noted  that  all  of  thi 
from  severe  deficie: 
numbers  of  exp«ri 
duration  of  expos 


the  animals.  These  would  make  the 
detection  of  a  tumof  response  much  less 
likely  than  would  be  expected  according 
to  protocols  presently  in  use  for  long- 
term  animal  bioass4ys. 

Mueller  et  al.  [Ex.;  73-129]  affixed  oral 
cavity  tanks  contai4ing  3  percent 
formalin  onto  the  palates  of  six  rabbits. 
Pour  were  fitted  as  control  animals  and 
10  additional  animals  served  as  colony 
controls.  One  animal  developed  a 
carcinoma  in  situ  atjll  months,  one 
month  after  cessation  of  exposure  to 
formaldehyde.  This  ^suh  is  consistent 
with  later  finding  ini  well-conducted 
bioassays  which  demonstrate  that 
formaldehyde  affects  the  site  of  contact, 
but  it  is  meaningless  in  defining 
potential  risk  to  exposed  workers. 

Horton  et  al.  [Ex.  i42-67]  conducted  a 
subchronic  inhalation  study  using 
groups  consisting  td  of  from  42  to  60 
C3H  mice  exposed  to  formaldehyde  at  0, 
41.  82,  or  163  ppm  fqr  three  1-hour 
periods  a  week.  Th^  number  of  animals 
dying  increased  rapidly  after  6  hours  of 


,  and  this  exposure 
posure  at  41  and  82 
total  of  105  1-hour 
ice  exposed  at  41 


exposure  at  163  pp 

was  discontinued. 

ppm  continued  for 

periods.  Thirty-six 

ppm  for  35  weeks  Were  exposed 

subsequently  to  fon  naldehyde  at  122 

ppm  for  another  29  veeks.  No  tumors 

were  found  in  the  Iv  ngs  or  trachea;  the 

nasal  turbinates  we  re  not  examined. 

However,  metaplasja  and  hyperplasia  of 


the  trachea  was  observed  in  all 
exposure  groups.  The  15  mice  that 
survived  exposure  at  122  ppm  in  the 
extended  and  intensified  study  had 
tracheal  metapldsia  extending  into  the 
major  bronchi. 

This  study  design  would  no  longer  be 
considered  an  acceptable  protocol  to 
assess  carcinogenic  potential.  Exposure 
duration  was  too  short,  and  survival  of 
the  animals  exposed  an  additional  29 
weeks  was  poor.  Thus,  the  number  of 
animals  at  long  term  risk  was 
inadequate  to  assess  formaldehyde's 
carcinogenic  potential.  Also,  the  most 
likely  target  site,  the  nose,  was  not 
examined.  Other  studies  [Exs.  70-24;  70- 
29]  suggest  that  certain  strains  of  mice 
may  reduce  their  exposure  by  reducing 
their  respiration  rate.  Despite  these 
serious  limitations,  the  study  provides 
some  qualitative  information  to  suggest 
that  repeated  short-term  exposure  to 
formaldehyde  produces  the  same  types 
of  effects  as  exposure  throughout  the 
course  of  the  day. 

In  the  Texas  Indoor  Air  Quality  Study 
(TIAQS)  [Ex.  70-19],  Thiess  and 
colleagues  conducted  a  number  of      ' 
experiments  designed  to  examine     '  ;  ..  ' 
formaldehyde's  potential  to  cause 
genotoxic  and  carcinogenic  responses  at 
sites  distant  to  the  initial  site  of  contact. 
In  one  study,  changes  in  the  DNA  and 
RNA  contents  of  selected  tissues  of  the 
Sprague-Dawley  rat  as  the  result  of  the 
iiihalation  of  formaldehyde  were 
measured  by  flow  cytometry.  In       -'■"■" 
addition,  alveolar  macrophages  in  the 
lung  and  bone  marrow  cells  were 
examined  microscopically  to  assess  any 
chromosomal  damage  possibly  related 
to  formaldehyde  exposure.  The  flow 
cytometry  analysis  demonstrated  small 
but  significant  alterations  in  the  RNA 
content  of  lung  alveolar  macrophages  as 
the  result  of  inhaling  formaldehyde  but 
no  changes  in  either  the  DNA  or  the 
RNA  contents  of  bone  marrow  cells.  The 
cytogenetic  analysis  found  no  noticeable 
damage  to  the  bone  marrow  cells  other 
than  an  increased  number  of  centric 
fusions  but  significant  cytogenetic 
damage  (chromatid  breaks,  chromosome 
breaks,  and  centric  fusions)  to  the 
alveolar  macrophages,  lliese  findings 
suggested  to  the  authors  that  inhaled 
formaldehyde  is  capable  of  producing 
genotoxic  effects  in  the  lower 
respiratory  tract  and  possibly  in  bone 
marrow  cells  of  rats. 

To  determine  whether  formaldehyde 
is  capable  of  inducing  cancer  in  mice 
exposed  by  routes  other  than  inhalation. 
Strain  A  mice,  an  especially  sensitive 
species,  were  given  repeated 
intraperitoneal  (ip)  or  oral  doses  of  one 
of  two  types  of  formaldehyde,  ie. 


formalin  or  paraformaldehyde.  These 
doses  were  administered  5  times  a  week 
for  8  weeks.  Sixteen  weeks  later  the 
animals  were  killed  and  the  number  of 
adenomas  appearing  on  the  lung 
surfaces  were  counted.  Neither  formalin 
nor  paraformaldehyde  increased  the 
number  of  lung  adenomas  in  mice  by 
either  route  of  exposure.  As  a  part  of 
this  same  experiment,  formaldehyde 
was  found  to  rapidly  mobilize  from  both 
sites  of  administration  and  be  expired 
through  the  lungs  either  as  itself  or  as  its 
metabolites. 

The  TIAQS  group  also  examined  the 
effiects  of  carcinogens  and  hing  irritants 
on  the  lung  tumor  incidence  in  the 
Strain-A  mouse.  Groups  of  30  mice  were 
exposed  at  0,5,  3,  or  15  ppm  of  ; 

formaldehyde  for  6  hrs/day,  5  days/wk 
for  18  weeks.  At  the  end  of  the  exposure 
period,  the  mice  were  killed  and  the 
lungs  excised.  The  adenomas  appearing 
on  the  lung  surface  were  counted  under 
a  dissecting  microscope.  There  was  a 
slight  elevation  in  lung  tumor  response 
in  all  experimental  groups,  although  the 
results  were  statistically  significant  only 
in  the  group  of  mice  exposed  at  15  ppm. 
In  contrast,  when  urethane  was  injected 
also,  formaldehyde  showed  an  ability  to 
antagonize  the  known  carcinogenicity  of 
urethane.  The  authors  speculated  that 
this  effect  might  bie  related  to 
formaldehyde's  capacity  to  inhibit  DNA 
repair  resultihg  in  death  of  the 
carcinogenically  transformed  cells.  - 

Additional  groups  of  mice  were  '     .~  ' 
exposed  to  bntylated  hydroxytoluene    -! 
(BHT),  a  known  lung  irritant,  or 
urethane,  a  lung  carcinogen  in  mice,  and 
formaldehyde  (paraformaldehyde  or 
formalin]  through  the  intraperitoneal 
and  oral  routes  of  administration.  By  the 
intraperitoneal  route,  formaldehyde 
enhanced  the  carcinogenic  effects  of 
urethane,  but  by  the  oral  route  there  was 
neither  enhancement  nor  antagonism,  as 
seen  when  formaldehyde  was  inhaled. 
In  the  BHT  experiments,  lung  tumors 
were  found,  but  only  when 
paraformaldehyde  was  administered. 

Specific  regions  of  the  rat  nasal 
passage  are  susceptible  to  the 
development  of  squamous  cell 
carcinomas  when  exposed  to 
formaldehyde  [Ex.  73-81G].  In  general, 
only  regions  of  the  nasal  epithelium  that 
also  experienced  inhibition  of 
mucociliary  function  and  acute 
cytotoxicity  during  short-term  exposures 
have  developed  cancer  [Ex.  70-22].  No 
squamous  cell  carcinomas  were  found  in 
the  ethmoid  turbinates,  the  posterior 
lateral  wall,  the  maxillary  recess,  the 
nasolacrimal  duct,  or  the  nasopharynx 
(Ex.  73-81G].  However,  over  half  of  the 
squamous  cell  neoplasms  occurred  on 
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the  nasoturbinates  and  adjacent  lateral 
Avail  at  the  fnmt  of  the  nose  while  oniy 
2.5  percent  were  found  on  4he       ?  t  - 
maxilloturbmate.  Both  these  regions 
show  toxic  (irritative)  effects  from  short- 
term  exposures,  indicating  that  there  are 
possible  regional  differences  in 
susceptibility  of  the  rat  nasal  epithelium 
to  carcinogenic  effects  of  formaldehyde 
(Ex.  70-22) 

OSHA  has  examined  the  CUT  study  in 
depth  and  believes  that  it  provides  high 
quality  information.  Good  laboratory 
practices  were  followed  and  there  is  a 
clear  dose-response  relationship 
between  exposure  and  nasal  cancer  in 
the  rat.  Information  on  concurrent 
controls,  specifics  of  exposure,  and  age 
of  each  rat  at  death  was  compiled.  The 
route  of  administration  is  directly 
applicable  to  worker  exposure,  and  the 
lower  concentrations  (2  and  5.6  ppm) 
bracket  OSHA's  existing  8-hour  PEL  for 
formaldehyde.  In  addition,  biologically 
significant  malignancies  were  observed 
in  the  CUT  mice,  and  the  production  of 
squamous  cell  cancers  of  the  nasal 
cavity  in  rats  has  been  confirmed  in  two 
independent  studies  in  the  same  and  a 
different  strain  of  rat.  This  information 
satisfies  the  criteria  described  in 
OSHA's  Cancer  Policy  to  support  a 
finding  that  formaldehyde  is  a  potential 
occupational  carcinogen.  There  is  no 
evidence  in  the  record  that  would  lead 
OSHA  to  conclude  that  humans  and  rats 
react  differently  to  formaldehyde. 

Avaibble  information  is  sufficient  to 
conclude  that  in  the  rat,  formaldehyde  is 
a  direct  carcinogen  acting  at  the  site  of 
application.  The  three  animal  inhalation 
studies  indicate  that  formaldehyde  is 
probably  a  respiratory  system 
carcinogen  in  mammals. 

The  results  of  the  TIAQS  suggest  that 
there  are  interactive  effects  between 
formaldehyde  and  other  chemicals. 
Differences  between  the  effects  of 
paraformaldehyde  and  formalin  were 
seen  in  some  tests:  more  rapid  excretion 
of  carbon  dioxide  in  expired  air  from 
formalin  than  from  jjaraformaldehyde, 
antagonism  of  the  carcinogenic  action  of 
BHT  by  formalin,  and  enhancement  of 
BHTs  carcinogenic  action  by 
paraformaldehyde.  The  first  of  these 
differences,  in  particular,  may  represent 
interactive  effects  between 
formaldehyde  and  methanol,  present  in 
formalin  at  concentrations  up  to  15 
percent,  because  methanol  is  known  to 
be  oxidized  within  the  body  to 
formaldehyde. 

The  Strain-A  mouse  may  not  provide 
a  reliable  test  model  to  indicate  the 
likelihood  of  a  carcinogenic  effect  in 
other  strains  or  species  [Ex.  70-35;  Tr. 
14-15.  78-79].  Certainly,  the  lung 
adenomas  formed  in  this  highly 


susceptible  strain  cannot  be  considered 
as  demonstrative  of  a  true  risk  of  lang 
cancer  in  humans.  The  results  with  the 
Strain  A  mouse  test  have  had  little 
effect  on  OSHA's  conclusions  about 
actions  to  be  taken. 

(2)  Carcinogenicity — Human  Data.  A 
number  of  epidemiok)gical  studies  of 
individuals  exposed  to  formaldehyde 
have  been  pubHshed  in  the  scientific 
literature.  The  groups  studied  included 
anatomists,  patfaok^sts,  morticians, 
chemical  workers,  and  apparel  workers. 
Many  of  these  studies  have  also  been 
reviewed  by  the  International  Agency 
for  Research  on  Cancer  (lARC)  ^x.  4&-  - 
70):  the  BnvironmeBtal  Protectian 
Agency  (EPA)  (Ex.  42-40):  and  the 
Epidemiology  Panel  of  the  Consensus 
Workshop  on  Formaldehyde  (Ex.  70-56). 
Their  conclusions  are  also  summarized 
below. 

The  epidemiological  studies  employ 
standard  epidemiological  methods 
which  are  briefly  explained  to  assist  the 
general  reader  who  is  not  familiar  with 
epidemiological  terms.  A  proportionate 
mortality  ratio  (PMR)  compares  the 
proportion  of  observed  deaths  from  a 
specific  cause,  such  as  suicide,  in  the 
group  under  study  to  the  proportion  of 
deaths  expected  from  this  cause  in  the 
standard  or  comparison  population.  A 
standardized  mortality  ratio  (SMR) 
compares  the  ratio  of  the  observed 
number  of  deaths  from  a  specific  cause 
in  the  study  population  to  the  number  of 
deaths  from  this  cause  that  would  be 
expected  in  the  general  or  standard 
population.  The  number  of  expected 
deaths  is  usually  calculated  from  the 
known  death  rates  of  the  standard 
population  adjusted  to  the  study 
population  for  age,  sex.  race  and 
calendar  time  period.  A  case  control 
study  compares  individuals  who  have  a 
specific  disease  (cases)  with  similar 
individuals  who  do  not  have  the  disease 
(controls),  llie  purpose  is  to  determine  if 
the  two  groups  differ  in  the  proportion  of 
persons  who  have  been  exposed  to  a 
specific  factor,  in  this  case, 
formaldehyde.  Statististical  power  (or 
power)  is  related  to  the  number  of 
individuals  in  the  study  population  and 
is  the  ability  of  the  study  to  detect  a 
statistically  significant  increase  in  an 
effect,  such  as  lung  cancer,  if  one  is 
present  in  the  population. 

(a)  Pathologists  and  Anatomists. 
Stroup  (Ex.  73-42]  conducted  a  historical- 
prospective  mortality  study  of  2,317  men 
who  were  members  of  the  American 
Association  of  Anatomists  (AAA)  for  at 
least  one  year  between  1888  and  1909. 
Stroup  limited  the  study  group  to  include 
anatomists,  who  had  lived  in  the  U.S. 
when  they  joined  the  association,  and 
who  contributed  at  least  one  year  of 


follow-up.  Seventy-eight  (3.4%)  of  the 
anatomists  were  excluded  from  analysts 
because  they  had  died,  moved  or  were 
lost  to  follow-up  before  1925,  leaving 
2234.  Since  reMable  cause-specific 
mortality  rates  were  unavailable  for  the 
U.S.  population  before  1925,  person- 
years  experienced  between  1888  and 
1925  were  excfaided  from  analysis. 
Deaths  asaong  the  anatomists  were 
compared  with  U.S.  white  male 
standart&zed  mortality  rates  for  192S-7tt. 
Observed  deaths  due  lo  brain  cancer 
and  Jwikemin  were  also  compared  to  the 
expected  based  on  rates  frera  1900 
through  1974  for  male  members  of  the 
American  Psychiatric  Association 
(APA). 

Stroup  noted  that  formaldehyde  has 
been  the  major  active  ingredient  in 
fixatives  and  preservatives  for        ^ 
approximately  100  years.  Other 
potential  exposures  mentioned  were  to 
phenoL  benzene,  toluene,  xylene. 
osmium  tetroxide.  picric  add  dioxane. 
buianol  glutarald^yde,  and  acrolein. 
Stroup  estimated  from  the  few 
quantitative  estimates  available,  that 
anatomists  working  with  cadavers 
generally  had  been  exposed  to 
fonnaldehyde  in  the  1  to  3  ppm  range, 
with  intermittent  exposures  even  hi^ier. 

Although  exposure  data  were  not 
available.  Stroup  determined  the 
anatomists  research  or  teaching 
interests  and  gathered  information  on 
techniques  used  in  the  field  to  help 
identify  potential  exposures.  All 
anatomists  were  assigned  to  one  of  four 
groups:  45  percent  were  gross 
anatomists  (most  exposure  to 
formaldehyde)  and  53  percent  ivere 
microanatomists  (less  exposure  to 
formaldehyde).  The  rest  included 
persons  who  were  both  gross  and 
microanatomists  (intermediate 
exposure)  and  those  not  in  any  of  the 
three  specialty  groups  (least  exposure  to 
formaldehyde).  As  of  December  31, 1979, 
799  (3S%)  died.  77  (3.8%)  had  moved  out 
of  the4J.S..  and  39  (2%)  had  been  lost  to 
follow-up. 

When  the  mortality  experience  of 
anatomists  was  compared  with  that  of 
U.S.  white  males,  there  was  a  significant 
excess  of  brain  cancer  (10  observed,  3.09 
expected,  SMR  =  271,  95%  CL=130-498) 
and  an  excess  to  total  leukemia  (10 
observed.  6.7  expected.  SMR =150).  The 
excess  of  leukemia  deaths  could  be 
attributed  to  a  significant  excess  of 
chronic  myeloid  leukemia  (3  observed. 
0.34  expected  SMR =882).  There  were 
significant  deficits  in  deaths  from  all 
causes  (737  observed,  1129  expected, 
SMR=65. 95%  CL=«l-n).  fnm  all 
cancers  (120  observed,  188  expected. 
SMR =64. 95%  CL=51-74),  from  Img 
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cancer  (12  observec ,  43  expected, 
SMR=28,  95%  CL=i3-46).  and  from  all 
non-neoplastic  conaitions. 

Because  of  concein  for  ascertainment 
bias  in  the  diagnosis  of  brain  cancer  and 
leukemia,  Stroup  compared  the 
mortality  experience  of  anatomists  for 
these  sites  to  that  of  psychiatrists.  The 
incidence  of  brain  cancer  remained 
significantly  elevated  (11  observed,  1.9 


expected,  SMR=5/ 
1036);  the  risk  ftt>m 
leukemia  also  remai 
also  found  that  the 


95%  CL  =289- 
ihronic  myeloid 
led  elevated.  Stroup 
sk  of  brain  cancer 


was  four  times  grealjer  for  gross 
anatomists  who  hadlbeen  characterized 
as  having  the  most  eocposure  to 
formaldehyde,  than  tor  U.S.  white  males 
(7  observed.  1.74  expected.  SMR=402, 
95%  CL= 126-750).  "ftie  death  certiflcates 


for  11  of  the  13  anat< 
brain  tumors  betwc 
specified  the  cell 
glial  cell  tumors  of  i 


imists  who  died  of 
1920  and  1980 
All  of  these  were 

luroectodermal 


origin.  One  was  a  glioma,  6  were 
glioblastomas,  and  4  were  astrocytomas. 
Only  30-50%  of  primary  intracranial 
neoplasms  are  of  the  se  cell  types. 

To  further  examim ;  the  possibility  of 
ascertainment  bias  With  regard  to 
socioeconomic  status  and  brain  cancer, 
Stroup  compared  thq  observed  number 
of  primary  intracranial  neoplasms 
among  anatomists  td  the  expected  based 
on  rates  for  Rochester,  Minnesota 
(where  age  and  sex-tpecific  incidence 
rates  for  brain  cancer  are  available 
since  1950).  The  excflss  of  brain  cancer 
remained  significant  y  elevated  (10 
observed.  4.7  expectiid,  SMR=215, 
p<.05).  The  greatest  excesses  in  brain 
cancer  occurred  in  tlje  35-54  and  55-64 
age  groups,  rather  than  in  the  elderly. 

Some  of  Stroup's  c  inclusions  follow: 
(1)  Brain  cancer  and  chronic 
myelogenous  leukemia  are  the  only 
causes  of  death  impc  riant  among 
anatomists:  (2)  all  10  anatomists  who 
died  of  brain  cancer  juring  the  1925  to 
79  study  period  had  <  Jial  cell  tumors;  (3) 
the  SMR  for  brain  ca  [icer  is  greater 
when  psychiatrists,  \  trith  similar 
sociodemographic  cl  aracteristics,  were 
used  as  a  reference  j  roup;  (4)  while  the 
overall  incidence  of  eukemia  deaths 
was  not  significantly  elevated  there 
were  significantly  gr  >ater  numbers  of 
chronic  myeloid  leuk  emia  deaths 
observed  among  anatomists:  (5)  brain 
cancer  incidence  reniained  significantly 
elevated  even  after  dxpected  deaths 
were  adjusted  for  soi  :ioeconomic  effects, 
but  the  etiologic  agei  t  responsible  could 
not  be  identified;  ant  (6)  since  there  was 
a  signiRcant  deficit  in  mortality  from 
infectious  diseases,  il  is  very  unlikely 
that  infectious  agenti  >  were  responsible 


for  the  increased  risk  of  gliomas  among 
anatomists. 

The  Epidemiology  Panel  of  the 
Consensus  Workshop  (Ex.  70-^] 
concuded  that  ascertainment  bias  is 
unlikely  to  be  present  in  this  study 
because  the  excesses  of  brain  cancer 
and  leukemia  mortality  remained 
significant  in  comparison  to  that  of 
psychiatrists.  Furthermore,  the  brain 
tumor  observed  among  the  anatomists 
were  of  a  specific  cell  type  that  was  out 
of  line  with  distribution  of  cell  types 
observed  in  autopsy  series. 

Harrington  and  Shannon  {Ex.  42-59] 
conducted  a  historical  prospective  study 
of  2.079  male  pathologists  who  were 
active  members  of  the  Royal  College  of 
Pathologists  or  the  Pathological  Society 
of  Great  Britain  at  some  time  between 
January  1, 1955  and  December  31, 1973. 
Deaths  within  this  group  were  recorded 
until  the  end  of  1973  and  compared  with 
the  mortality  experience  of  the 
population  of  either  England  and  Wales 
or  Scotland,  adjusted  for  age  and  5-year 
calendar  periods.  Of  the  156  pathologists 
who  had  died,  death  certi^cates  were 
obtained  for  all  but  5  (3%);  13 
pathologists  (0.6%)  were  lost  to  follow- 
up  by  the  end  of  the  study  period. 
Among  male  pathologists  in  England 
and  Wales,  the  investigators  reported 
statistically  significant  increases  in 
mortality  from  lymphopoietic  system 
cancer  (8  observed,  3.3  expected, 
SMR =242,  p<.01)  and  from  suicide. 

Harrington  and  Oakes  [Ex.  42-58) 
more  recently  followed  the  cohort  of 
members  of  the  Royal  College  of 
Pathologists  from  January  1, 1974 
through  December  31, 1980,  analyzing 
the  mortality  experience  of  2,720 
members  (2.307  males  and  413  females). 
During  the  6  years,  126  deaths  had 
occurred  (110  males  and  16  females). 
Vital  status  was  confirmed  for  2.304 
(99.9%)  of  the  males  and  411  (99.5%)  of 
the  females.  Death  certiHcates  were 
obtained  for  all  but  5  cases  (96%).  Most 
pathologists  reportedly  had  been 
exposed  to  formalin  during  all  or  part  of 
their  professional  lives,  although  levels 
of  exposure  were  unknown.  They  were 
also  exposed  to  a  variety  of  other 
hazardous  materials,  such  as  phenols 
and  TB  bacilli. 

Noteworthy  among  the  findings  of 
Harrington  and  Oakes  was  an  excess  of 
deaths  from  brain  cancer  (4  observed, 
1.2  expected,  SMR=331,  p<.01,  90% 
CL=113-758).  All  four  brain  cancers 
were  of  the  astrocytoma  or  glioma  cell 
type. 

Social  class  gradients  were  described 
by  the  authors  as  being  relatively 
unimportant  for  this  tumor  (Social  Class 
1  SMR =108).  They  further  stated  that 


there  had  been  no  excess  in  brain    . 
cancer  mortality  among  medical 
practitioners  as  a  group.  There  were  no 
significant  excesses  of  mortality  for 
other  sites. 

Levine  (Tr.  239-245;  Ex.  73-81C] 
examined  the  data  cited  by  Harrington 
and  Oakes  in  reaching  their  conclusions 
regarding  social  class  gradients.  He 
concluded  that  there  was  a  social  class   ' 
trend  with  respect  to  brain  cancer  seen 
in  persons  over  65  years  of  age. 
However,  the  small  number  of  deaths,  5 
percent  of  the  cohort,  suggests  that  this 
is  a  young  group  and  that  the  mortality 
experience  of  persons  over  age  65  would 
not  be  relevant  to  the  interpretation  of 
the  study  results. 

Matanoski  [Ex.  42-81]  presented 
unpublished  data  to  OSHA  on  the 
mortality  experience  of  male 
pathologists  who  were  members  of  the 
American  Association  of  Pathologists 
and  Bacteriologists  (AAPB)  and  the 
American  Society  for  Experimental 
Pathology  (ASEP).  Matanoski  stated  that 
this  information  had  been  collected  to 
evaluate  the  fwssible  effects  of  exposure 
to  oncogenic  viruses,  not  formaldehyde. 

Among  1,336  AAPB  members  listed 
through  1969,  Matanoski  identified  381 
deaths  between  1915  and  1974.  Among 
1,439  members  of  ASEP,  Matanoski 
identified  181  deaths  between  1920  and 
1974.  Matanoski  attempted  to  provide  a 
closer  comparison  group  by  using  data 
from  the  American  Psychiatric 
Association  (APA).  The  psychiatrists 
and  pathologists  were  expected  to  have 
similar  education  and  experience  except 
that  psychiatrists  would  not  have  had 
extensive  exposure  to  formaldehyde  or 
oncogenic  viruses. 

In  addition,  Matanoski  examined  the 
age-adjusted  proportional  mortality  of 
members  of  the  two  pathology  societies 
compared  with  the  combined  deaths  of 
psychiatrists  (APA),  internists  (ACP), 
and  otolaryngologists/ophfhalmologists 
(AAOO).  Duplicate  deaths  in  AAPB  and 
ASEP  (about  30%  overlapping 
membership]  were  eliminated.  Causes  of 
death  from  each  site  in  the  nasal  region 
were  examined  separately  to  determine 
whether  excess  proportionate  mortality 
occurred  at  any  specific  site.  Physicians 
in  these  societies  were  not  characterized 
according  to  their  exposure  to  various 
chemicals. 

In  the  proportionate  mortality 
analysis,  there  was  a  significant  deficit 
of  lung  cancer  for  the  combined  groups 
of  pathologists  (12  observed,  21.4 
expected,  PMR=56,  p<.025).  When 
AAPB  members  were  compared  with  the 
other  physician  groups,  there  was  a 
significant  excess  of  kidney  cancer  (7 
observed,  3.2  expected.  PMR=2.21. 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1985  /  Proposed  Rules  50439 


p  < .05).  When  ASEP  members  were 
compared  with  the  other  physicians, 
there  was  a  significant  excess  of 
primary  liver  cancer  (3  observed,  0.48 
expected,  PMR=622.  p<.025).  two 
cases  of  hypopharyngeal  cancer 
(PMR=34.9)  were  identified  in  members 
of  AAPB  as  compared  to  the  expected 
based  on  the  mortality  experience  of 
other  physicians. 

Data  were  not  analyzed  by  latency  or 
by  length  of  exposure,  and  it  was  not 
possible  to  determine  the  percent  of 
each  group  of  pathologists  with  20  or 
more  years  of  exposure  and  30  or  more 
years  of  observation.  Matanoski 
concluded  that  there  was  an  excess  of 
primary  liver,  pancreas,  and  kidney 
cancers  as  well  as  other  lymphomas  in 
pathologists  and  that  brain  cancer  may 
be  more  common  than  expected.  She 
cautioned  that  these  data  only 
associated  specific  cancer  risks  with  an 
occupation  rather  than  with  a  substance. 

(b)  Morticians,  Embalmers,  and 
Funeral  Directors.  \Na\rath  and 
Fraumeni  [Ex.  42-124]  studies  the 
proportionate  mortality  experience  of 
embalmers  who  were  licensed  to 
practice  in  New  York  State  between 
1902  and  1980  and  were  known  to  have 
died  between  1925  and  1980.  Subjects 
were  identified  through  the  Bureau  of 
Funeral  Services  and  Embalming  of  the 
New  York  State  Health  Department 
using  registration  files  of  recently 
deceased  embalmers  and  a  ledger 
containing  all  registered  embalmers  at 
the  time  of  license  application.  Until  ' 
1947,  New  York  State  issued  separate 
licenses  for  embalming  and  for  funeral 
directing.  Deaths  among  those  who  held 
only  a  funeral  director's  license  were 
excluded  from  the  cohort.  Deaths 
observed  among  embalmers  were 
compared  with  expected  deaths  by 
applying  age,  race,  and  calendar  year- 
specific  proportions  of  death  for  each 
cause  among  the  U.S.  male  population  to 
.  the  total  deaths  by  5-year  age  and 
calendar  periods.  Proportionate  Cancer 
Mortality  Ratios  (PCMRs)  were  also 
computed  using  the  total  number  of 
cancer  deaths  as  the  denominator  for 
calculating  the  expected  deaths  at  each 
site. 

According  to  the  investigators, 
formaldehyde  has  been  the  main 
preservative  in  commercial  embalming 
fluids  since  the  turn  of  the  century. 
Because  actual  exposure  data  were  not 
available,  the  investigators  assumed 
that  individuals  licensed  as  embalmers 
had  greater  cumulative  exposures  to 
formaldehyde  than  funeral  directors. 

Death  certificates  for  1,678  embalmers 
were  requested  but  only  1,263  (75%) 
were  received.  White  males  accounted 
for  1,132  deaths  and  nonwhite  males  for 


79.  Ten  women  and  42  men  of  unknown 
race  were  excluded  from  detailed 
analysis. 

Among  the  1,132  white  male 
embalmers,  there  were  significant 
excesses  of  proportionate  mortality  from 
cancer  of  the  colon  (29  observed,  20 
expected,  PMR  =  143,  p<.05),  skin 
cancer  (8  observed,  3.6  expected. 
PMR=221,  p<.05),  and  arteriosclerotic 
heart  disease  (ASHD)  (481  observed,  431 
expected,  PMR=112,  p<,05).  There 
were  signiHcant  deficits  of  deaths'from 
the  respiratory  system  (52  observed,  68 
expected,  PMR= 77,  p<.05).  accidental 
deaths,  and  rectal  cancer  (3  observed, 

7.7  expected,  PMR=32.  p<.05). 
Among  the  79  deaths  of  nonwhite 

men.  there  were  significant  elevations  in 
proportionate  mortality  from  cancers  of 
the  larynx  (2  observed,  expected  not 
stated)  and  lymphatic-hematopoietic 
system  (3  observed,  expected  not 
stated),  and  from  ASHD  (33  observed,  21 
expected).  There  were  significant 
deficits  for  diseases  of  the  respiratory 
system  and  from  external  causes  (1 
observed,  4.8  expected  for  both  causes). 

Since  the  year  of  last  licensure  was 
unavailable  for  decedents  listed  only  in 
the  ledger,  it  was  not  possible  to 
measure  length  of  employment  or  length 
of  licensure.  As  an  alternative,  length  of 
time  from  first  licensure  to  death  was 
used  to  approximate  length  of  exposure. 
For  white  males  licensed  for  35  or  more 
years,  there  was  an  especially 
significant  excess  of  skin  cancer  (4 
observed,  1.3  expected,  PMR=308, 
p<.05).  Embalmers  who  were  more  than 
30  years  of  age  at  first  licensure  had 
especially  significant  excess  mortality 
from  skin  cancer  (5 -observed,  1.3 
expected,  PMR=387,  p<.05)  and  of  the 
brain  and  central  nervous  system  cancer 
(5  observed,  1.7  expected,  PMR=294, 
p<.05).  Mortality  by  type  of  license 
(embalmer  only  vs.  both  embalmer  and 
funeral  director)  showed  that  PMRs  for 
skin  cancer  (5  observed.  1.5  expected, 
PMR=326,  p<.05),  kidney  cancer  (6 
observed,  2.4  expected,  PMR=247, 
p<.05),  and  cancer  of  the  brain  and 
central  nervous  system  (6  observed,  2.6 
expected,  PMR  =  234,  p<.05)  were 
significantly  elevated  only  among  those 
licensed  as  embalmers.  Analysis  by 
latency  aimong  those  licensed  solely  as 
embalmers  showed  significant 
elevations  of  deaths  due  to  cancer  of  the 
brain  (5  observed,  1.9  expected,  p<.05) 
among  those  licensed  for  less  than  35 
years  and  of  the  skin  (3  observed,  0.5 
expected,  p<.05)  among  those  licensed 
for  20  or  more  years. 

As  a  whole,  the  group  of  embalmers 
experienced  nonsignificant  elevations  in 
mortality  from  brain  cancer  (9  observed, 

5.8  expected,  PMR=156)  and  leukemia 


(12  observed.  8.5  expected.  PMR  =  140). 
Of  the  9  brain  cancers,  6  were 
glioblastomas  (67%),  2  were 
astrocytomes  (22%).  and  1  was  a 
carcinoma  (11%).  Walrath  and  Fraumeni 
compared  their  findings  with  the  brain 
cancer  histopathology  of  the 
Connecticut  Tumor  Registry,  where 
during  the  years  1935-1964 
glioblastomas  comprised  52  percent  of 
all  brain  tumors,  meningiomas  18 
percent,  astrocytomas  12  percent,  and 
other  cell  types  18  percent. 

Walrath  and  Fraumeni  concluded 
that:  (1)  There  was  a  significant  excess 
of  ASHD  and  a  significant  deficit  of 
respiratory  diseases  and  accidental 
deaths  among  the  licensed  embalmers; 

(2)  site-specific  patterns  of  cancer 
mortality  were  not  sufficient  to 
implicate  formaldehyde  as  a  carcinogen; 

(3)  there  was  a  significant  excess  of  skin 
cancer  among  those  licensed  35  oc  more 
years  of  licensure  as  embalmers  and 
who  began  to  practice  embalming  when 
they  were  olden  (4)  there  were 
significant  increases  in  proportionate 
mortality  from  skin,  kidney,  and  brain 
cancer  among  embalmers,  and  (5)  there 
was  no  excess  of  respiratory  cancer. 

Aside  from  the  limitations  of  the  PMR 
method  in  general,  namely,  the 
uncertainty  whether  an  excess 
proportion  of  deaths  from  a  specific 
cause  reflects  a  real  elevation  in 
mortality  or  a  deficit  in  the  proportion  of 
deaths  from  other  causes,  Walrath  and 
Fraumeni  stated  that  this  study  was 
limited  by;  (1)  The  embalmers  and 
funeral  directors  being  subjected  to 
multiple  exposures  (tissue  moisturizers, 
antiseptics,  dyes,  and  deodorizers;  (2) 
the  unavailability  of  information  of 
length  of  employment;  (3)  incomplete 
ascertaiiunent  of  deaths  among  retirees 
(thereby  understating  risk,  especially  for 
the  development  of  rare  tumors);  and  (4) 
the  insufficient  power  to  detect  rare 
tumors  because  of  the  small  size  of  the 
cohort. 

Commenting  on  the  review  of  this 
study  in  the  ORA  Report  [Ex.  43],  Karrh 
[Ex.  44-14]  pointed  out  that  of  the  8 
observed  skin  cancers,  4  were  malignant 
melanomas,  3  were  squamous  cell 
carcinomas,  and  one  was  of  unspecified 
cell  type.  Since  those  skin  cancers  were 
of  different  histology,  Karrh  concluded 
that  they  should  have  separate 
etiologies.  (In  experimental  animals, 
however,  formaldehyde  is  known  to 
cause  two  histologically  different  types 
of  nasal  tumors.) 

In  addition,  Levine  [Ex.  44-13] 
suggested  a  caveat  for  PMR  studies:  If 
death  certificates  are  not  obtained  for 
all  who  died,  more  unusual  causes,  such 
as  brain  cancer,  are  more  likely  to  enter 
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the  nies  than  cor  unon  causes  of  death. 
He  further  stated  that  this  would  create 
an  apparent  caude-specific  excess 
.attributable  to  sefection  bias.  Such 
conjecture  seenul  unlikely,  however, 
since  a  similar  excess  brain  cancer  risk 
was  observed  in  the  study  of  California 
embahners. 

Walrath  and  Ftaumeni  [Ex.  73-43] 
also  studied  the  proportionate  mortaUty 
experience  of  embalmers  first  licensed 
to  practice  in  Canfomia  between  1916 
and  1978  and  w^were  known  to  have 
died  between  1926  and  1980.  Study 
subjects  were  id^tified  from  licensure 
records  of  the  Canfomia  Bureau  of 
Funeral  Directing  and  Embalming. 
Expected  number  i  of  deaths  were  based 
on  age.  race,  and  balendar  year-specific 
proportions  of  deaths  among  the  U.S. 
male  population.  PCMR  were  also 
calculated  using  Ine  total  number  of 
cancer  deaths  as  ■  denominator  for 
calculating  expeqed  deaths  at  each  site. 
Exposure  included  formaldehyde  as  well 
as  coloring  and  m  Ddifying  agents,  anti- 
coaguants.  surfac  ants,  and  deodorants. 
Of  the  1.109  total  leaths,  1,007  occurred 
among  white  mah  «.  Females  and 
nonwhite  males  Men  excluded  from 
subsequent  analy  lis. 

There  were  sigr  ificant  elevations  in 
proportionate  moi  tality  from  all  cancers 
(205  observed,  170  expected,  PMR=121 
p<.05),  brain  cancer  (9  observed,  4.7 
expected,  PMR  =  1 94,  p<;05).  leukemia 
(12  observed,  6.9 1  xpected.  PMR=175, 
p<.05).  colon  can »r  (30  observed,  16.0 
expected.  PMR  =  1  87.  p<.05),  prostate 
cancer  (23  observ  id.  13.1  expected, 
PMR=175,  p<.06  ,  ischemic  heart 
disease  (355  obsei  ved,  298  expected, 
PMR  =  119.  p<.05  ,  and  suicide.  Of  the  9 
brain  tumors,  2  wi  >re  glioblastomas,  3 
were  astrocytomas.  1  was  an 
adenocarcinoma,  jnd  3  were  of 
imspecified  types,  There  were 
significant  deflciti  ■•  in  proportionate 
mortality  from  respiratory  system 
diseases  (39  obsei  ved.  57  expected. 
PMR=68,  p<.05).  emphysema  (4 
observed.  10.5  ex]  ected.  PMR=38, 
p  <  0.05).  and  all  0  ther  causes. 

Since  detailed  j  )b  histories  were 
unavailable,  lengt  i  of  licensure  was 
used  to  approxim  te  length  of 
employment.  Of  tl  le  1,007  decedents,  506 
(50.2%)  had  20  or  i  nore  years  of 
licensure.  Mortali  y  by  length  of 
licensure  showed  that  among  those 
licensed  less  than  20  years,  there  were 
signiHcant  excess  !S  from  all  cancer  (103 
observed.  PMR  =  ;  36.  p<.05)  and  colon 
cancer  (13  observi  fd.  186=PMR.  p<.05). 
Among  those  licei  ised  more  than  20 
years,  there  were  significant  excesses 
from  colon  cancer  (17  observed, 
PMR  =  188.  p<.05  .  prostate  cancer  (15 
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observed.  PMR  =  iei,  p<.05).  and  . 
leukemia  («  observed,  PMR=a21, 
p<.05). 

Similar  causes  of  death  affected 
embalmers  in  both  New  York  and 
California.  Cirrhosis  was  a  leading 
cause  of  death  in  both.  Ischemic  heart 
disease  and  colon  cancer  were 
significantly  elevated  in  both  groups, 
while  there  was  signiflcantly  less 
diseases  of  the  respiratory  system, 
compared  to  the  general  population.  The 
excess  of  brain  cancer  (statistically 
significant  in  the  total  group  of 
California  embalmers  and  significant 
only  in  New  York  embalmers  who  began 
to  practice  embalming  at  age  30  or  later) 
is  consistent  with  the  findings  in 
Stroup*s  study  of  anatomists  [Ex.  73-42]. 

Levine  et  al.  [Ex.  42-72]  conducted  a 
historical  prospective  study  of  1,477  men 
first  licensed  by  the  Ontario  Board  of 
Funeral  Services  (OBFS)  by  examination 
during  1928-57.  Since  1914,  the  names  of 
undertakers  qualified  for  licensure  in 
Ontario  were  published  by  the  OBFS 
annual  directories.  Persons  were 
considered  alive  at  the  closing  date  of 
the  study  if  records  of  the  OBFS  or 
Registrar  of  Motor  Vehicles  indicated 
that  a  fee  had  been  paid  or 
communication  received  on  or  after 
January  1. 1978.  Expected  deaths  were 
computed  by  applying  age  and  calendar 
year-specific  mortality  rates  for  Ontario 
males.  Because  the  Ontario  rates  prior 
to  1950  were  unavailable  to  the 
investigators,  the  mortality  rates  for  U.S. 
white  males  were  used  as  a  supplement. 
Since  Canadian  mortality  rates  are 
similar  to.  but  tend  to  be  lower  than  U.S. 
mortality  rates,  the  use  of  U.S.  rates  to 
generate  expected  deaths  prior  to  1950 
would  overestimate  the  expected  and 
thus  underestimate  the  cause-specific 
risks  of  dying. 

Of  the  1.477  men.  337  (23%)  had  died 
by  January  1, 197a  The  vital  status  of 
209  (14%)  was  unknown.  Death 
certificates  were  obtained  for  all  but  6 
(1.7%),  who  were  known  to  have  been 
killed  during  World  War  II.  On  average, 
each  member  of  the  cohort  was  said  to 
have  contributed  30  years  of 
observation,  but  no  actual  data  were 
given.  There  were  statistically 
significant  excesses  of  death  from  all 
nonmalignant  diseases  (228  observed, 
220 expected,  SMR-114,  p<.05)  and 
diseases  of  the  digestive  system  (27 
observed.  13.7  expected.  SMR  =  197, 
p<001)  compared  with  Ontario  males 
and  a  significant  excesss  from  cirrhosis 
of  the  liver  (18  observed,  10.5  expected. 
SMR-171,  p<05)  compared  with  U.S. 
males.  A  significant  excess  of  deaths 
from  chronic  rheumatic  heart  disease 
was  observed  when  the  investigators 


accounted  for  latency  bey  excluding  the 
first  20  years  of  licensure. 

Levine  and  his  associates  [Ex.  70-30] 
further  analjrzed  the  data  from  the  1,477 
Ontario  undertakers.  The  primary 
change  was  identification  of  the  vital 
status  of  more  of  the  cohort,  including 
an  additional  22  deaths.  To  compensate 
for  the  lack  of  Ontario  mortafity  rates 
prior  to  1950,  the  investigators 
determined  expected  deaths  from 
mortality  rates  of  Ontario  men  from 
1950-77.  and  based  SMRs  on  data  from 
the  1.413  men  living  in  1950.  Since  there 
are  secular  increases  in  cancer 
mortality,  such  a  procedure  results  in  a 
bias  toward  an  underestimation  of  risk. 

Of  the  1.477  men,  359  (24%)  died 
during  the  observation  period.  Sixty-four 
who  died  or  were  lost  to  follow-up  prior 
to  1950  were  excluded  from  this 
analysis.  On  average,  each  member  of 
the  cohort  alive  in  1950  contributed  25 
years  of  observation,  was  33  years  old 
when  admitted  to  the  study,  and  58 
years  old  at  death.  As  in  the  previous 
study  (Ex.  42-72],  there  were  significant 
excesses  of  death  from  diseases  of  the 
digestive  system  (28  observed,  14.9 
expected.  SMR-188.  p<001>, 
particularly  cirrhosis  of  the  liver  (18 
observed,  7.6  expected,  SMR-238. 
p<001),  and  from  chronic  rheumatic 
heart  disease  (8  observed,  4  expected, 
SMR-199.  p<05).  Eight  of  the  18  deaths 
(44%)  from  cirrhosis  were  specifically 
noted  on  the  death  certificates  to  have 
been  of  alcoholic  origin.  Among  Ontario 
males  in  general,  34  percent  of  the 
deaths  firom  cirrhosis  are  listed  as  being 
of  alcohohc  origin.  The  investigators 
also  found  three  deaths  from  brain 
cancer  (2.6  expected),  including  one 
astrocytoma  and  two  glioblastomas. 
There  were  four  leukemia  deaths  (2.5 
expected). 

The  power  to  detect  an  increase  in  ' 
cancer  incidence  of  50  i>ercent  above 
that  of  Ontario  males  was  60  percent  for 
lung  cancer,  4  percent  for  nasal  cancer.  7 
percent  for  laryngeal  cancer,  5  percent 
for  skin  cancer,  10  percent  for  buccal 
cavity  and  pharyngeal  cancer.  20 
percent  for  brain  cancer,  and  18  percent 
for  leukemia,  reOecting  a  limited  ability 
to  detect  excess  tumor  incidence  at 
these  sites. 

Levine  et  al.  [Ex.  70-34]  concluded 
that:  (1)  The  study  group  appeared  to 
have  consum&d  more  alcohol  than  the 
average,  which  may  be  related  to  the 
small  increase  in  liver  cancer,  diseases 
of  the  circulatory  system,  and  acute 
respiratory  diseases:  (2)  it  was 
improbable  that  formaldehyde  would 
cause  cirrhosis  of  the  liver;  (3)  there 
were  no  excess  deaths  from  bronchitis, 
emphysema,  or  asthma;  (4)  the  small 
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increase  in  brain  cancer  and  leukemia  is 
consistent  with  other  studies  of 
embalmers;  and  (5)  epidemilological 
data  to  date  provide  little  evidence  for 
the  carcinogenicity  of  formaldehyde  in 
humans  at  sites  of  contact. 

Chemical  Workers.  Acheson  et  al. 
(Ex.  42-1]  conducted  a  historical 
prospective  study  of  7,680  men  first 
employed  before  January  1, 1965  in  any 
of  six  British  chemical  or  plastics 
factories  where  formaldehyde  had  been 
manufactured  or  used.  The  cohort  was 
assembled  using  company  personnel 
files.  Workers  first  employed  after 
January  1, 1965,  workers  for  whom 
essential  information  was  missing 
(3.9%),  and  women  were  excluded  from 
the  study.  The  expected  numbers  of 
cduse-specific  deaths  were  calculated 
by  person-years  using  national  (England 
and  Wales)  rates  adjusted  for  age,  sex, 
and  calendar  period.  When  a  particular 
site  demonstrated  a  significant  excess  of 
mortality,  the  national  rates  were 
adjusted  in  a  crude  manner  using  local 
SMRs  for  the  years  1968-78  for  lung 
cancer  and  1969-73  for  chronic 
bronchitis  deaths.  By  the  end  of  the 
follow-up  period,  December  31, 1981,  21 
percent  of  the  cohort  had  died.  Only  2 
percent  of  the  study  population  was  lost 
to  follow-up. 

Since  exposure  measurements  before 
1970  were  not  available,  the 
investigators  subjectively  categorized 
each  worker  from  recorded  job  skills 
into  one  of  four  exposure  categories; 
high  (>2.0  ppm),  moderate  (0.6-2.0 
ppm),  low  (0.1-0.5  ppm),  and  background 
( <0.1  ppm).  The  year  of  first 
formaldehyde  manufacture  or  use  varied 
by  factory:  Plant  1-1955.  Plant  2-1920, 
Plant  3-1950,  Plant  4-1937,  Plant  5-1937, 
Plant  6-1948.  At  all  six  factories,  some 
formaldehyde  was  likely  to  have  been 
inhaled  either  as  particles  of 
paraformaldehyde  or  of  formaldehyde- 
based  products.  For  all  cohorts 
combined,  35  percent  had  been  exposed 
to  high  (>2.0  ppm)  concentrations  and 
25  percent  to  background  levels,  but 
plant  4  (British  Industrial  Plastic  or  DIP) 
contributed  almost  all  (91%)  the  workers 
who  were  heavily  exposed. 

Compared  with  the  national  rates  a 
significant  excess  of  lung  cancer 
(SMR=124.  95%  CI  =  104-148)  existed 
among  workers  employed  at  the  BIP 
factory  where  the  highest  exposures  to 
formaldehyde  occurred,  and  there  was 
also  a  borderline  significant  linear  trend 
in  increased  mortality  from  lung  cancer 
related  to  increased  formaldehyde 
exposure  levels.  No  relation  was  found 
between  mortality  from  lung  cancer  and 
length  of  service  for  those  categorized  as 
having  experienced  high  levels  of 


formaldehyde  exposure  at  BIP.  An 
analysis  by  further  subdivision  of  those 
with'  high  exposure  was,  however,  not 
provided.  Mortality  from  lung  cancer 
related  to  time  period  of  first  exposure 
to  high  levels  of  formaldehyde  at  BIP 
was  also  evaluated. 

Men  who  entered  the  BIP  factory 
between  1936  and  1946  (when  exposure 
levels  were  probably  the  highest)  had 
the  highest  mortality  from  lung  cancer. 
In  addition.  Acheson  et  al.  observed  a 
significant  excess  of  mortality  from 
chronic  bronchitis  among  BIP  workers 
observed  over  the  follow-up  period 
1937-1981  (79  deaths  observed,  57 
expected  SMR  =  138,  95%  CI  =  109-172). 
The  authors  stated  that  the  SMR  for 
chronic  bronchitis  was  188  for  the  years 
1969-73  in  the  county  where  the  BIP 
factory  is  located. 

Acheson  et  al.  found  statistically 
significant  excess  mortality  from 
malignant  tumors  of  the  bone  (4 
observed,  1.0  expected)  in  the  factory 
with  the  highest  exposure  to 
formaldehyde  and  other  pollutants.  At 
another  factory,  the  investigators  found 
an  excess  of  deaths  from  rectal  cancer 
(5  observed,  1.3  expected)  which  was 
significant  when  compared  with 
national  rates,  but  not  when  compared 
with  local  rates.  With  data  for  the 
cohorts  combined  or  for  the  BIP  factory 
alone  a  significant  deficit  in  all  causes 
of  death  was  observed  (SMR =87). 

While  excess  mortalities  from  brain 
cancer  and  leukemia  have  been  noted  in 
studies  among  professionals  who  use 
formaldehyde  as  a  tissue  preservative, 
with  the  data  for  all  six  factories 
combined  Acheson  et  al.  report  [Ex.  42- 
1]  a  statistically  significant  deficit  for 
cancer  of  the  brain  (5  observed,  12.5 
expected)  and  a  deficit  for  leukemia  (9 
observed,  11.4  expected).  The  authors 
did  not  provide  analyses  for  deaths  from 
these  cancers  for  the  BIP  cohort  alone 
although  analysis  for  site-specific, 
cancers' for  each  plant  were  conducted. 

Acheson  et  al.  [Exs.  66-4;  73-2:  73-3J 
performed  a  further  analysis  of  lung 
cancer  mortality  for  BIP  workers  by 
cumulative  exposure  and  duration  of 
exposure  to  formaldehyde.  There  was 
no  relation  observed  between  the 
cumulative  dose  of  formaldehyde  and 
the  incidence  of  cancer  among  the 
workers.  The  authors  concluded  that  the 
results  of  this  additional  analysis 
oppose  the  view  that  formaldehyde  is  a 
lung  carcinogen  in  humans,  but  do  not 
exclude  the  possibility.  Then  also  stated 
that  the  strength  of  the  negative 
evidence  is  limited  by  the  small  number 
of  men  (605)  exposed  to  "high"  levels  for 
more  than  5  years  and  followed  for  more 
than  20  years  after  first  exposure. 


The  study  by  Acheson  et  al  provides 
one  of  the  relatively  more  detailed 
studies  of  industrial  workers  exposed  to 
formaldehyde  in  the  manufacturing  of  a 
variety  of  products.  The  major  findings 
were  the  observations  of  a  significant 
excess  of  mortality  from  lung  cancer  and 
chronic  bronchitis  among  workers 
exposed  to  formaldehyde  at  BIP — the 
plant  where  the  greatest  percentage 
(73%)  of  workers  experienced  "high" 
formaldehyde  exposure  levels.  As 
Acheson  et  al  pointed  out,  "in  man,  the 
bronchi  are  a  credible  target  organ 
because  inhalation  of  formaldehyde  can 
cause  respiratory  symptoms  and 
impairment  in  some  cases."  At  the  same 
time,  these  workers  experienced  a 
significant  deficit  from  mortality  from  all 
causes. 

Acheson  et  al  also  demonstrated  a 
significant  exposure  response 
relationship  between  formaldehyde 
exposure  level  and  relative  risk 
(expressed  as  an  SMR)  of  dying  from 
lung  cancer.  The  authors  tend  to 
discount  the  exposure  level-(lung 
cancer)  response  relationship  observed 
because  further  analyses  showed  no 
relation  between  cumulative  dose  of 
exposure  to  formaldehyde  and  lung 
cancer  mortality.  They  stated  that  the 
trend  which  was  apparent  with 
exposure  level  disappeared  when 
duration  of  employment  was  considered 
because  many  "high"  exposure  men 
worked  for  only  short  periods  of  time 
(and  presumably  did  not  accumulate  as 
much  total  dose.  However,  the  exposure 
level-(lung  cancer)  response  is 
consistent  with  of  the  biological 
response  demonstrated  in  experimental 
animals.  The  CIIT  study  of  cellular 
turnover  rates  in  therat  nasal  mucosa 
demonstrates  a  higher  rate  of  turnover 
in  the  animals  exposed  for  a  shorter 
period  of  time  to  the  same  cumulative 
dose  that  resulted  in  much  lower 
cellular  turnover  rate  when  exposed  to 
lower  levels  over  longer  periods  of  time. 
Furthermore,  Acheson  et  al  have 
demonstrated  that  the  workers  who 
entered  the  BIP  factory  during  the  period 
when  exposure  levels  were  highest, 
prior  to  1945,  demonstrated  a  significant 
excess  of  death  from  lung  cancer.  Little 
data  were  available  for  cohorts  of 
workers  exposed  to  "high"  levels  of 
formaldehyde  at  the  other  five  facilities 
studied  by  Acheson  to  allow  for  a 
further  evaluation  of  high  level 
formaldehyde  (lung  cancer)  response  as 
observed  among  BIP  workers.  As  the 
Epidemiology  Panel  of  the  Consensus 
Workshop  on  Formaldehyde  stated  after 
evaluating  the  data  on  lung  caacer  in  the 
Acheson  et  al.  study: 
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populations  who  experi  ence 
levels,  given  the  steep  qose  i 
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uman  carcinogen,  it 
through  study  of 
high  exposure 
response 
al  animals. 


Acheson  et  al.  aisc  tend  to  discount 
their  observation  of  <  significant  excess 
of  lung  cancer  amonj  BIP  workers 
exposed  to  formaldel  lyde  because 
further  analyses  bas*  d  upon  a  crude 
adjustment  with  ioca  lung  cancer  rates 
for  the  period  1968-7i  I  raised  the 
expected  number  of  I  jng  cancer  deaths 
from  103  to  124  as  coi  npared  to  128 
deaths  observed  fron  i  lung  cancer  over 
the  period  1937-1981. 

Such  a  re-analysis,  however,  may  not 
be  appropriate  for  the  following  reasons. 
Since  there  is  a  secui  ir  increase  in  lung 
cancer  rates,  the  use  )f  rates  for  1968-78 
to  estimate  expected  deaths  in  the 
cohort  followed  over  the  period  1937-81 
would  result  in  an  ov  ;restimation  of  the 
expected  deaths  and  )ias  the  results 
toward  an  underestin  lation  of  risk. 
Second,  the  applicatii  m  of  a  crude  SMR 
for  the  1968-78  perioc  to  the  expected 
number  of  lung  cance  ■  deaths  does  not 
take  into  consideratic  n  age  distribution 
differences  between  t  le  cohort  and  the 
local  population.  This  procedure  results 
in  a  bias  toward  an  u  iderestimate  of 
risk  if  the  occupation!  il  cohort  has  an 
age  distribution  that  i  >  younger  than  the 
general  population,  w  lich  one  presumes 
is  usually  the  case.  Tl  ird,  in  the  absence 
of  information  relatec  to  risk  factors  in 
the  local  area  such  as  air  pollution, 
smoking  habits  and  o  :cupational  factors 
within  other  local  ind  jstries  as  pointed 
out  by  Acheson  et  al.  it  is  not  possible  to 
determine  whether  th  >  uses  of  local 
rates  are  appropriate  for  purposes  of 
determining  the  expected  number  of 
lung  cancer  deaths  in  the  occupational 
cohort. 

Shindell  has  also  e:  pressed  concern 
that  the  u.^  of  local  comparison  groups 
with  higher  than  usual  lung  cancer  rates 
may  have  obscured  an  independent 
effect  of  formaldehyd^  (Ex.  44-24]. 

The  observation  of  b  signiflcantly 
increased  risk  of  deatn  from  chronic 
bronchitis  (79  deaths.  57  expected, 
SMR  =  138)  among  th«  same  cohort  of 
BIP  workers  that  experienced  a 
significant  excess  of  lung  cancer  is  also 
noteworthy  in  view  o\  previous  reports 
of  asthma  and  pneumonitis  associated 
with  occupational  exposure  to  high 
levels  of  formaldehyde.  The  authors 
stated  that  the  SMR  fir  chronic 
bronchitis  was  188  in  the  local  area  for 
the  years  1969-73,  bull  gave  no 
explanation  for  the  se  ection  of  these 
years  (other  local  rate  s  were  based  on 
the  years  1968-78),  no  r  did  they  provide 
information  on  the  ste  bility  of  rates 
based  on  four  years  o 


death  in  the  local 


community.  Again,  the  same  criticisms 
for  use  of  local  rates  that  applied  to  lung 
cancer  apply  to  the  use  of  local  rates  for 
chronic  bronchitis  deaths. 

In  view  of  the  consistent  excesses  of 
mortality  from  brain  cancer  and 
leukemia  observed  among  the 
professional  groups  exposed  to 
formaldehyde,  an  additional  noteworthy 
observation  by  Acheson  et  al  was  the 
deficit  of  deaths  from  brain  cancer  and 
leukemia  with  the  data  for  all  cohorts 
combined.  The  statistical  power  to 
detect  a  50  percent  increase  for  these 
cancers  was  44  percent.  The  authors  did 
not  present  analyses  for  these  cancers 
for  the  BIP  cohort  alone. 

Marsh  [Ex.  42-79]  conducted  a 
matched  case-control  analysis  nested 
within  a  retrospective  cohort  study  at  a 
plastics  production  facility  in 
Massachusetts.  The  cohort  consisted  of 
2,490  male  wage  earners  who  worked 
for  at  least  one  year  between  January  1, 
1950  and  December  31, 1966.  Expected 
number  of  deaths  were  based  on  U.S. 
average  annual  cause-specific  white 
male  death  rates  adjusted  for  age  and 
calendar  time.  To  adjust  for  geographic 
variations  in  mortality,  expected  deaths 
were  also  computed  based  on  rates  for 
both  Massachusetts  and  the  county  from 
which  the  workforce  was  largely  drawn. 
The  county  rates  were  limited  to  1962-76 
for  noncancer  deaths.  In  addition  to 
formaldehyde,  workers  had  potential 
exposure  to  cellulose  acetate,  polyvinyl 
butyral,  amino  plastics,  polystyrene, 
vinyl  chloride  polymers,  and  numerous 
other  products,  and  the  authors  made  no 
attempt  to  characterize  exposures  of  the 
workers. 

Vital  status  for  the  period  between 
January  1, 1950  and  December  31, 1976. 
was  determined  for  all  but  7  terminated 
employees  (0.03%).  For  those  seven, 
person-years  of  observation  were 
calculated  until  the  date  of  termination. 
Death  certificates  were  obtained  for  all 
but  12  (2%)  of  the  603  workers  known  to 
have  died. 

Marsh  found  a  significant  excess  of 
genitourinary  tract  cancers  (26 
observed,  15.4  expected,  SMR =169, 
p<.05)  «yhen  compared  with  national 
rates.  The  excess  remained  significant 
(p<.05)  when  compared  with  both  state 
and  local  rates.  There  were  no  reported 
deaths  from  nasal  cancer.  When  the 
data  were  analyzed  by  interval  from 
onset  of  employment,  there  was  a 
signiRcant  excess  of  rectal  cancer  (6 
observed,  SMR"=279,  p<.01)  among 
those  with  30  or  more  years  of  latency, 
and  significant  excesses  of  cancer  of  the 
prostate  (7  observed.  SMR =281.  p<.01) 
and  genitourinary  system  (11  observed, 
SMR =211.  p<.01)  among  those  with  20 
to  29  years  of  latency.  When  the  data 


were  analyzed  by  duration  of 
employment,  there  was  a  statistically 
signiHcant  excess  of  genitourinary 
cancer  (10  observed,  SMR  =  255,  p<.01) 
among  those  having  10  to  19  years  of 
exposure. 

The  power  to  detect  an  increase  in 
cancer  incidence  of  50  percent  above 
that  in  U.S.  white  males  was:  23  percent 
for  buccal  cavity/pharyngeal  cancer;  84 
percent  for  cancer  of  the  respiratory 
system;  14  percent  for  cancer  of  the 
larynx;  and  82  percent  for  cancer  of  the 
trachea,  bronchi,  and  lung.  Since  the 
expected  number  of  deaths  from  nasal 
cancer  was  not  given,  the  power  for 
detecting  nasal  cancer  could  not  be 
calculated.  It  was  not  possible  to 
determine  the  fractions  of  the  cohort 
with  20  or  more  years  of  exposure  and 
30  or  more  years  of  observation 
following  initial  exposure  to 
formaldehyde. 

Marsh  considered  the  major  findings 
to  be  the  significant  excesses  of  cancers 
of  the  digestive  and  genitourinary 
systems.  Without  detailed  information 
on  work  histories  and  occupational 
exposures,  however,  it  was  not  passible 
to  associate  these  excesses  with 
particular  jobs  within  the  plant. 

In  the  matched  case-control  analysis, 
two  series  of  individually  matched 
controls  who  died  of  causes  other  than 
cancer  were  selected  from  within  the 
cohort  for  each  of  the  44  digestive 
system  and  26  genitourinary  cancer 
cases  identified  from  the  cohort  portion 
of  the  study  discussed  above.  For  series 

1  controls,  each  case  was  matched  with 
four  controls  by  race  and  age.  For  series 

2  controls,  each  case  was  matched  with 
4  controls  by  race,  age,  and  date  of  hire. 
For  digestive  system  cancer,  series  2 
controls  were  also  matched  by  place  of 
birth. 

Company  industrial  hygienists 
classified  jobs  into  21  occupational 
exposure  categories  (OECs),  two  of 
which  had  a  potential  for  employee 
exposure  to  formaldehyde.  Cases  and 
controls  were  classified  into  those  who 
did  and  those  who  did  not  work  in  each 
respective  OEC.  One  individual  could 
contribute  exposure  time  to  several 
OECs  because  of  job  changes.  Evidence 
of  risk  was  shown  if  a  relatively  higher 
percentage  of  workers  representing 
cancer  cases  had  been  employed  in  an 
OEC  than  controls. 

Marsh  found  a  significantly  elevated 
odds  ratio  of  8.90  (p  <  .05)  based  on  4 
cases  of  rectal  cancer  among  workers 
employed  in  cellulose  nitrate  production 
for  periods  greater  than  5  years.  There 
were  no  significant  findings  related  to 
work  in  resins  production  or  resins 
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processing,  where  formaldehyde  would 
have  been  used  or  produced. 

Marsh  stated  that  matching  of  4 
controls  to  one  case  increased  statistical 
efficiency  and  decreased  confounding 
variables.  The  high  follow-up  (99.7%)  in 
the  cohort  study  eliminated  the  potential 
for  incomplete  case  ascertainment. 
However,  the  reliability  of  the  study 
was  limited  by  uncertainty  regarding 
actual  exposures,  the  problem  of 
multiple  concurrent  exposures,  the  small 
number  of  deaths  in  many 
subcategories,  the  problem  of  multiple 
comparisons  and  signiHcance  testing, 
and  the  lack  of  consistency  between  the 
two  series  of  control  groups. 

Marsh  [Ex.  42-60]  subsequently 
conducted  a  proportionate  mortality 
analysis  on  the  deaths  which  occurred 
between  1950  and  1976  among  male 
workers  in  the  plant  described  above. 
There  were  136  deaths  among  workers 
who  had  1  or  more  months  of  potential 
exposure  to  formaldehyde.  The  number 
of  observed  deaths  was  compared  with 
expected  numbers  calculated  by 
applying  cause-specific  proportionate 
mortality  of  U.S.  white  and  nonwhite 
males  to  the  total  number  of  deaths  in 
whites  and  nonwhites  after  adjusting  for 
age  and  time  period.  Expected  deaths 
were  also  computed  based  on  the  rate 
between  1960  and  1976  for  the  county 
where  the  plant  was  located.  The 
mortality  experience  of  the  woricers 
exposed  to  liquid  formaldehyde  was 
compared  also  with  that  of  workers 
exposed  only  to  reaction  products  of 
formaldehyde  with  other  chemicals. 
Complete  work  histories  were  obtained 
for  all  but  one  decedent  Death 
certificates  were  obtained  for  132  out  of 
136  (97.1%)  of  the  decedents  in  the 
formaldehyde-exposed  group  and  for 
448  of  456  (96.2%)  of  those  who  died  in 
the  group  exposed  to  reaction  products 
only. 

Overall,  no  statistically  significant 
excesses  or  deficits  in  proportionate 
mortality  were  observed.  In  addition,  no 
significant  differences  in  mortality  were 
observed  when  the  136  male  decedents 
were  compared  with  their  coworker 
controls. 

To  investigate  the  possibility  that 
there  is  a  does-response  relationship 
between  cancer  mortality  and 
formaldehyde  exposure.  Marsh  also 
evaluated  latency  and  calculated  PMRs 
for  the  formaldehyde-exposed  group 
relative  to  their  length  of  employment  in 
the  formaldehyde  area.  The  median 
length  of  exposure  to  formaldehyde  was 
short,  i.e.,  2.5  years  and  constituted  only 
one  quarter  of  their  overall  employment 
history  at  the  plant. 

Marsh  found  no  evidence  of  a  dose- 
response  relationship  between 


formaldehyde  exposure  and  overall 
cancer  mortality.  For  digestive  system 
cancer,  PMRs  were  higher  for  workers 
with  greater  than  5  years  of  exposure  for 
latencies  of  less  than  20  years,  but  the 
opposite  trend  was  found  for  latencies 
over  20  years.  For  lung  cancer,  persons 
with  greater  than  5  years  of  exposure 
showed  higher  PMRs  regardless  of  the 
number  of  years  elapsed  since  initial 
exposure. 

Liebling  et  al.  [Ex.  42-74]  conducted  a 
proportionate  mortality  ratio  study  of 
formaldehyde  exposed  workers  who 
died  between  January  1. 1976  and 
December  31. 1980.  From  seniority 
records,  reports  of  former  coworkers, 
and  local  newspaper  obituaries,  the 
investigators  identi^ed  24  male  workers 
(18  white  and  6  black]  exposed  to 
formaldehyde  who  had  died.  This 
analysis  included  one  overlapping  year 
from  Marsh's  study  [Ex.  42-80],  and 
added  four  subsequent  years  of 
observation  (1977-80).  Work  histories 
were  estimated  from  time  clock  numbers 
on  seniority  lists. 

Proportionate  mortality  ratios  were 
calculated  to  examine  cause-specific 
mortality  using  the  age,  sex,  race,  and 
cause-specific  mortality  proportions  of 
the  U.S.  and  the  county  in  which  the 
plant  was  located.  Age,  sex,  and  race- 
standarized  PCMRs  based  on  county 
comparisons  were  also  calculated.  The 
investigators  found  significant 
elevations  by  both  techniques  for  cancer 
of  the  colon  (4  cases)  and  buccal  and 
pharyngeal  cancer  (2  cases).  A  salaried 
employee  who  died  from  cancer  of  the 
nasal  sinus  and  had  exposure  to 
formaldehyde  was  excluded  from  the 
cohort  because  only  wage  roll  workers 
were  studied.  Both  Karrh  (Ex.  44-14]  and 
Gaffey  [Ex.  45-7]  felt  that  too  much 
emphasis  was  placed  upon  so  few 
deaths  and  suggested  that  Liebling  et  aL 
combine  his  data  with  those  from 
Marsh's  study. 

Wong  [Ex.  42-129]  reported  the 
preliminary  results  of  a  historical 
prospective  study  of  2,026  white  male 
workers  employed  at  any  time  between 
start-up  in  the  early  1940's  of  a  chemical 
plant  in  Bishop.  Texas,  and  December 
31, 1977. 

The  plant  at  Bishop  produced 
formaldehyde,  but  Wong  did  not  provide 
a  detailed  analysis  by  work  history  or 
exposure  because  coding  was  still 
underway.  The  U.S.  national  age,  sex. 
and  cause-speciHc  mortality  rates  for  5- 
year  time  periods  from  1945-75  were 
applied  to  person-years  to  obtain  the 
expected  number  of  deaths.  Of  the  2,026 
cohort  members,  1.829  (90.3%)  were  alive 
on  December  31, 1977;  791  (43.2%)  were 
actively  employed:  146  (7.2%)  had  died; 
and  51  (2.5%)  were  lost  to  follow-up.  Of 


'the  146  deaths,  death  certificates  were 
obtained  for  all  but  10  (6.8%). 

Overall,  there  was  a  statistically 
significant  deficit  of  deaths  (146 
observed.  197  expected.  SMR=74. 
p<.01. 95%  CI =63-87).  There  were 
significant  deficits  of  diseases  of  the 
circulatory  system  (53  observed,  88 
expected.  SMR=60.  p<.01, 95%  CI=4S- 
79).  particulariy  arteriosclerotic  heart 
disease  (ASHD).  There  were  also 
significant  deficits  of  nonmalignant 
respiratory  disease  (3  observed.  9.4 
expected.  SMR=32.  p<i)S.  95%  CI=6- 
94),  and  digestive  system  diseases  (3 
observed.  11.5  expected.  SMR=26. 
p<.05,95'>CI  =  5-76). 

To  eliminate  the  diluting  effect  of 
short-term  employees.  Wong  analyzed 
the  data  by  length  of  employment  and 
found  no  trends  with  increasing 
duration.  Wong  stated  that  the  value  of 
his  study  was  limited  by  the  unlikely 
possibility  that  rare  causes  of  death 
were  missed  with  the  members  of  the 
cohort  lost  to  follow-up.  by  the  cohort's 
being  too  small  to  detect  any  risk  of 
nasal  cancer  of  reasonable  magnitude, 
by  the  lack  of  smoking  histories,  by  the 
fact  that  the  cohort  was  exposed  to 
several  materials  in  addition  to 
formaldehyde,  and  by  the  unavailabihty 
of  work  histories  at  publication  time. 

While  the  power  to  detect  deaths  from 
all  causes  of  cancer  was  84  percent,  the 
power  to  detect  a  50  percent  increase  in 
cancer  risk  of  the  cohort  compared  with 
U.S.  males  was  43  percent  for  lung 
cancer,  10  percent  for  brahi  cancer  (3 
observed,  1.6  expected)  and  1  percent 
for  leukemia  (2  observed,  1.7  expected). 
The  power  to  detect  laryngeal  or  nasal 
cancer  could  not  be  calculated  from 
Wong's  report.  Forty-four  percent  (886/ 
2026)  of  the  cohort  had  20  or  more  years 
of  latency.  The  percent  of  workers  with 
20  or  more  years  of  exposure  or  30  or 
more  years  of  latency  could  not  be 
determined. 

Tabershaw  Associates,  Inc.  (TAI)  [Ex 
42-118]  provided  the  flnal  analysis  of 
the  study  reported  previously  by  Wong 
[Ex.  42-129].  There  were  2,084  white  and 
Hispanic  males  employed  for  any  period 
of  time  between  start-up  (1945)  and 
December  31, 1977.  As  in  Wong's 
analysis,  blacks  and  orientals  were 
excluded  from  the  cohort.  No  deaths 
were  observed  among  the  nonwhites.  In 
addition  to  formaldehyde,  TAI  reported 
potential  exposures  to  aliphatic 
alcohols,  polyols.  paraformaldehyde, 
trioxane,  carbon  monoxide,  inorganic 
and  organic  pigments,  benzene, 
asbestos,  and  ethylene  oxide.  Work 
histories  consisted  of  chronological 
listing  of  all  jobs  ever  held  by  each 
individual.  "Three  criteria  were  used  to 
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classify  the  study  subjects  as  to  the 
presence  or  absence  of  formaldehyde 
exposure:  (1)  Employment  at  the  Bishop 
plant  for  at  leasj  one  yean  (2) 
assignment  to  uaits  containing 
formaldehyde  fa-  at  least  10  percent  of 
the  total  time  atihe  plant;  and  (3) 
exposure  prior  tt>  1977.  Employees  who 
did  not  meet  all  uiree  criteria  were 
classified  as  unexposed.  The  U.S. 
national  age,  se^i,  and  cause-specific 
mortality  rates  fbr  5  year  periods  from 
1940-75  were  used  to  generate  expected 
numbers  of  deatns.  Of  the  2.084  cohort 
members,  1,882  fl9a3%)  were  alive  as  of 
December  31,  Ifiip;  151  [7.2%]  had  died; 
and  51  (2.4%)  weTe  lost  to  follow-up. 
Death  certificates  were  obtained  for  all 
but  14  decedent^  (9.3%).  but  all  151 
decedents  were  incuded  in  the  analysis. 

Overall,  there  Was  a  statistically 
significant  deficit  of  deaths  (151 
observed,  216  exbected.  SMR=70, 
P<.001).  There  was  a  statistically 
significant  deficit  of  nonmalignant 
diseases  of  the  circulatory  system  (53 
observed.  98  exp|>cted,  SMR=54, 
p<.001).  TAl  staied  that  the  total 
exposed  cohort  Had  too  few  deaths  for 
meaningful  anal]|si8. 

TAI  also  perfo  rmed  a  case-control 
analysis  of  all  cancer-related  deaths  in 
the  cohort  for  five  categories  of  cancer. 
Controls  were  cohort  members,  dead  or 
alive,  who  had  not  died  from  cancer  and 
who  had  less  tha  n  5  years  of  exposure  to 
formaldehyde.  Tliree  white  or  Hispanic 
controls  per  case  were  matched  on  the 
basis  of  age.  Exposure  categories  were 
graded  by  years  )f  employment  as  <5, 
5-15.  and  >15,  the  relative  risk  for  the 
earliest  f>eriod  being  assigned  an 
arbitrary  value  of  1.  Relative  risk 
decreased  with  increasing  years  of  both 
exposure  to  form  aldehyde  and 
employment. 

TAJ  concluded  that:  (1)  The  overall 
mortality  was  low  with  no  increased 
mortality  in  any  worker  category,  (2) 
this  study  did  not  demonstrate  an 
increased  risk  of  Ideath  related  to 
formaldehyde  e^orasure.  and  (3)  the 
case-control  analysis  did  not 
demonstrate  an  association  of  death  due 
to  cancer  with  either  duration  of 
exposure  to  formaldehyde  or  length  of 
employment.  TAl  stated  that  the  utiUty 
of  this  study  wasj  limited  by:  (1)  The 
excess  deaths  from  unknown  causes 
that  could  have  been  missed;  (2)  the 
need  for  additional  follow-up  of  the 
young  and  small  cohort  for  more 
meaningful  analjisis;  (3)  the  lack  of 
statistical  power|to  detect  rare  cancers 
like  nasal  cancer  (4)  the  potential 
confounding  e^e  :t  of  multiple 
exposures:  and  (I )  the  unavailability  of 


quantitative  exposure  measurements 
prior  to  1970. 

While  the  power  to  detect  deaths  from 
all  causes  of  cancer  was  89  percent,  the 
power  to  detect  a  50  percent  increase  in 
cancer  risk  compared  with  U.S.  males 
was  44  percent  for  lung  cancer  (11 
observed,  12.6  expected).  18  percent  for 
lymphopoietic  cancer  (6  observed,  4.8 
expected)  8  percent  for  prostate  cancer 
(4  observed.  1.6  percent  expected),  and 
12  percent  for  brain  cancer  (3  observed, 
1.7  expected).  The  power  to  detect 
laryngeal  or  nasal  cancer  could  not  be 
calculated  since  the  expected  number  of 
deaths  fiT>m  these  sites  were  not 
reported.  However,  cancer  of  the  entire 
respiratory  system,  presumably 
including  the  nose,  occurred  in  12  cases 
whereas  13.1  cases  were  expected.  The 
percent  of  the  cohort  with  20  or  more 
years  of  exposure  and  30  or  more  years 
of  latency  could  not  be  determined. 
There  were  three  deaths  from  brain 
cancer.  Two  were  categorized  as 
unexposed;  one  as  exposed.  The  few 
deaths  (151)  and  low  power  precluded 
drawing  any  conclusions  on  the  cancer 
mortality'experience  of  this  group. 

Payerweather  et  al.  (Ex.  42-44] 
conducted  a  matched  pairs  case-control 
analysis  of  cancer  deaths  among 
chemical  plant  employees.  Cases  were 
identified  from  active  and  pensioned 
male  employees  at  eight  DuPont  plants. 
Exposure  to  formaldehyde  for  481 
cancer  deaths  and  an  equal  number  of 
controls  was  estimated  from  work 
histories.  About  20  percent  of  each 
group  was  exposed  to  formaldehyde. 
The  authors  adjusted  for  age.  sex,  pay 
class,  plant  site,  and  smoking^history  but 
presented  crude  odds  ratios  having 
foimd  that  adjustment  made  litde 
difference.  Odds  ratios  for  prostate  and 
bladder  cancer  increased  with  an 
increase  in  the  cumulative  exposure 
index.  Odds  ratios  were  not 
substantially  elevated  for  cancers  of  the 
brain,  kidney,  lung  or  hematopoietic 
system.  The  numbers  of  many  cancers 
were  insufficient  for  meanin^u) 
analysis. 

(d)  Other  Employment.  Stayner  et  al. 
[Exs.  73-40;  73-166]  conducted  a 
proportionate  mortality  study  of 
garment  workers  exposed  to 
formaldehyde  that  ofTgassed  from 
permanent  press  cloth  used  to 
manufacture  shirts.  All  three  plants 
included  for  study  had  used  fabric 
pretreated  with  formaldehyde  resins 
since  1958.  Workers  whose  survivors 
were  eligible  for  death  benefits  were 
included  in  the  cohort  if  they  met  one  of 
the  following  criteria:  (1)  Employed  at 
least  6  months  and  died  within  6  months 
of  the  date  last  worked;  (2)  employed  at 


least  6  months  and  disabled  on  the  job: 
or  (3)  retired  between  age  62  and  65 
after  working  at  least  20  years  if 
retirement  occurred  prior  to  1975,  or 
after  working  for  10  years  if  retirement 
occurred  after  1976.  About  half  (49.6%) 
of  the  deaths  had  21  or  more  years  of 
employment  and  75  percent  were  white 
women.  Expected  proportionate 
mortality  rates  were  calculated  from  the 
U.S.  general  population  adjusted  for  sex. 
age,  race,  and  calendar  time.  Data  were 
analyzed  according  to  duration  of 
exposure,  latency,  and  plant  site.         '■>  -' 

Recent  monitoring  of  formaldehyde  fh 
the  air  at  two  of  the  plants  conducted  in 
support  of  the  epidemiology  study 
indicated  that  employees  working  with 
cloth  pretreated  with  formaldehyde 
resins  were  exposed  to  formaldehyde  at 
concentrations  ranging  from  0.1  to  1.0 
ppm.  Past  exposures,  while 
undocumented,  were  believed  to  have 
been  higher  since  recent  changes  have 
reduced  the  amount  of  free 
formaldehyde  in  cloth.  Stayner  et  al 
assumed  that  an  individual's  exposure 
began  on  the  date  of  initiation  into  the 
garment  workers  union  or  on  January  1. 
1958.  whichever  was  later.  Exposure 
was  assumed  to  have  ended  on  the  last 
date  of  membership  in  the  union. 

The  proportion  of  deaths  from  lung    ' 
cancer  was  not  elevated.  There  were 
significant  elevations  in  mortality  fit).m 
buccal  cavity  cancer  (parotid  gland 
tumors.  3  observed.  a40  expected, 
I^R=750.  p<.01).  cancer  of  the  bifiary 
passages  and  liver  (3  cancers  of  the  gall 
bladder,  1  cancer  of  the  bile  duct:  4 
observed.  1.28  expected.  PMR= 313. 
p  <  .05)  and  cancer  from  other 
lympbatic/hematopoietic  sites  (3 
multiple  myelomas.  1  poorly 
differentiated  lymphoma:  4  observed,      ' 
1.00  expected,  PMR=400.  p<.05). 

The  workers  in  all  3  plants  with  10  or 
more  years  of  latency  and  10  or  more 
years  of  exposure  exhibited  significantly 
elevated  proportionate  mortahty  from  •  - 
all  cancers  (51  observed.  PMR=137. 
p<.05].  parotid  tumors  (2  observed. 
PMR =952,  p  <  .05),  biliary  passages/ 
liver  cancer  (3  observed,  PMR =467. 
p<.05),  all  lymphatic/hematopoietic 
cancer  (8  observed.  PMR =283.  p<.01) 
and  lymphatic/hematopoietic  cancer 
other  than  of  bone  marrow  (4  observed. 
PMR =761  p<.01).  Among  those  with 
less  than  10  years  of  latency  and 
exposure,  there  was  a  significant 
increase  in  cancer  of  the  digestive 
organs/peritoneum  (10  observed, 
PMR  =  194,  p<.05). 

Brinton  et  al.  (Ex.  73-7]  conducted  a 
case  control  study  of  160  patients  with 
primary  malignancies  of  the  nasal 
cavities  and  sinuses  who  entered  four 
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hospitals  in  North  Carolina  and  Vii^inia 
between  1970  and  198a  They  reported 
an  excess  risk  of  nasal  cavity  and  sinus 
cancer  among  female  textile  workers 
(RR=1.72)  but  not  among  male  textile 
workers.  The  authors  felt  that  sex 
di^erence  in  nasal  cancer  risk  might 
reflect  sex  differences  in  jobs  involving 
different  types  of  exposures.  Brinton  et 
ai.  provided  no  information  on  the 
possibility  of  formaldehyde  exposure  to 
these  workers. 

'  disen  et  al.  (Ex.  73-36}  conducted  a 
case-control  study  of  839  men  and 
women,  with  cancer  of  the  nasal 
sinuses,  nasal  cavities,  and 
nasopharynx  diagnosed  in  Denmark 
during  1970-82,  selected  from  the  files  of 
the  Danish  Cancer  Registry.  Nine 
percent  of  the  cancers  were  sarcomas 
and  were  ^eluded  from  the  analysis, 
leaving  488  cases  of  carcinoma  of  the 
nasal  cavity  and  266  cases  of 
nasopharyngeal  carcinoma. 
Approximately  three  times  the  number 
of  cases  (2.465)  were  selected  as 
controls  from  patients  with  cancer  of  the 
colon,  rectum,  prostate,  and  breast 
diagnosed  during  the  same  period. 
Controls  were  matched  with  the  cases 
by  sex,  age,  and  year  of  diagnosis. 

Each  case  and  control  was  sought  in 
the  linked  Pension  Fund  Cancer  Registry 
and  in  the  Danish  Central  Person 
Registry,  which  contains  job  titles  for 
most  Danes.  Occupational  histories 
were  thus  available  from  the 
Supplementary  Pension  Fund.  Exposure 
histories  were  assessed  by  three 
industrial  hygienists  for  specific 
predetermined  exposures.  The  industrial 
hygienists  were  unaware  of  the  case- 
control  status  of  an  individual.  These 
histories  revealed  whether  cases  and 
controls  had  been  certainly  or  probably 
exposed  to  formaldehyde  or  whether 
information  regarding  such  exposure 
was  unavailable.  Among  the  controls, 
4.2  percent  of  the  men  and  0.1  percent  of 
the  women  had  been  exposed  to 
formaldehyde. 

Men  exposed  to  formaldehyde  had  a 
statistically  significant  excess  risk  of 
carcinoma  of  the  nasal  cavities  and 
sinuses  (RR  =  2.8,  95%  CI =1.8-4.3);  those 
exposed  to  wood  dust  (RR=2.5. 95% 
CI =1.7-3.7);  and  paint,  lacquer,  and  glue 
(RR=2.1  95%  CI =1.4-3.0)  had  the  same 
sort  of  risks.  After  adjustments  were 
made  for  the  confounding  effect  of  wood 
dust  and  age,  the  relative  risk  of 
formaldehyde  exposure  was  reduced 
below  the  level  of  significance,  whereas 
the  increased  risk  from  exposure  to 
wood  dust  remained  significantly 
elevated.  When  there  was  a  latency 
period  of  10  or  more  years  between  first 
exposure  and  tumor  diagnosis,  the  risk 


of  nasal  sinus  cancer  to  males  increased 
very  slightly  for  formaldehyde  (RR=3.1. 
95%  CI = 1 .8-6.3)  and  wood  dust 
(RR=2.9,  95%  CI=1.6^.7).  but  remained 
the  same  for  paint,  lacquer,  and  glue 
(RR=2.2,  95%  CI=1.4-3.5).  There  was  no 
significant  excess  of  carcinoma  of  the 
nasophary  nx  among  any  occupational 
exposure  group. 

The  investigators  concluded  that:  (1) 
Persons  with  exposure  to  both 
formaldehyde  and  wood  dust  were  at 
higher  risk  of  nasal  cancer  than  were 
those  with  exposure  to  either  one  of 
these  materials  alone;  (2)  there  was  80 
percent  power  to  detect  a  relative  risk  of 
nasal  cancer  of  2.0  among  males;  (3) 
formaldehyde  exposure  may  lead  to  a 
slight  increase  in  human  nasal  cancer 
(4)  when  adjustment  is  made  for 
exposure  to  wood  dust,  the  increased 
relative  risk  of  nasal  cancer  and 
exposure  to  formaldehyde  is  reduced 
below  significance;  (5)  the  joint  effect  of 
wood  dust  and  formaldehyde  appears  to 
be  additive;  (6)  there  is  a  weak 
relationship  between  formaldehyde  and 
nasal  cancer  in  humans. 

The  investigators  stated  that  their 
study  was  limited  by:  (1)  The  lack  of 
further  histological  identification  of 
tumors  in  the  Cancer  Registry  data;  (2) 
the  inability  to  evaluate  the  degree  of 
exposure;  (3)  a  potential  for 
misciassification  of  exposure 
information  in  the  Register  and  (4)  a 
lack  of  information  on  occupations  prior 
to  1964.  There  was.  however,  no  recall 
bias  of  exposure  histories  because  this 
study  relied  on  occupational  histories 
from  national  registries. 

The  Formaldehyde  Institute  (Ex.  45-1] 
criticized  the  Olsen  study,  contending 
that  because  there  were  no  actual 
exposure  data,  the  results  of  this  study 
were  speculative.  In  addition,  because 
the  relative  risk  of  nasal  cancer  due  to 
exposure  to  formaldehyde  was  not 
significantly  elevated  after  adjusting  for 
wood  dust  exposure,  Levine  (Ex.  44-13] 
stated  that  this  study  provides  no 
evidence- for  the  claim  by  Olsen  et  al. 
that  there  is  an  additive  effect  between 
wood  dust  and  formaldehyde  exposure. 

OSHA  has  concluded  that  the  study 
suggests  an  interaction  between  wood 
dust  and  formaldehyde  exposure  in  the 
development  of  nasal  cancer.  This  is  the 
only  study  which  has  had  sufficient 
power  to  detect  a  two-fold  increase  in 
the  relative  risk  of  nasal  cancer. 

]ensen  and  Anderson  (Ex.  73-25]  used 
the  Danish  Cancer  Registry  for  the 
period  1943  to  1976  to  examine  the 
association  between  exposure  to    * 
formaldehyde  and  the  development  of 
lung  cancer  by  84  Danish  physicians  (79 
males;  5  females).  From  the  Cancer 


Registery  these  84  physicians  were 
matched  with  252  physician  controls  by 
age,  sex,  and  survival  to  at  least  the 
time  of  development  of  lung  cancer.  The 
two  group*  were  compared  by  medical 
specialities  and  on  employment  in 
pathology,  forensic  medicine,  or 
anatomy.  No  male  physicians  with  lung 
cancer  has  specialized  in  pathology 
(including  forensic  medicine  and 
anatomy),  but  8  of  the  group  (9.5%)  had 
spent  some  time  in  that  occupation:  23  of 
the  control  group  (9.1%)  had  done 
likewise.  The  risk  in  other  medical 
specialities  did  not  differ  significantly 
from  that  among  general  practitioners. 
The  authors  concluded  that  the  risk  of 
developing  lung  cancer  associated  with 
employment  at  some  time  during  a 
medical  career  in  pathology,  forensic 
medicine,  or  anatomy  was  not  greater 
than  that  among  general  practitioners 
and  that  investigations  of  formaldehyde 
carcinogenicity  should  focus  on 
detecting  cancers  of  more  proximal 
parts  of  the  respiratory  tract  such  as  the 
nasal  cavities.  However,  that  this  study 
examined  such  a  small  population  that 
any  conclusions  regarding  site 
specificity  of  possible  formakiehyde- 
related  cancer  would  be  premature. 

At  the  Third  International  Conference 
on  Epidemiology  and  Occupational 
Health,  Hayes  et  al.  [Ex.  73-45]  reported 
unpublished  results  of  a  case  control 
study  containing  144  patients  diagnosed 
between  1978  and  1981  as  having 
primary  malignancies  of  the  nose  and 
nasal  sinuses.  This  study  intended  to 
identify  factors  associated  with 
development  of  these  tumors.  Living 
controls  were  selected  from  municipal 
registries  and  deceased  controls  came 
from  the  Netherlands  Central  Bureau  of 
Geneology.  Of  the  23  men  interviewed 
who  had  adenocarcinoma.  14  (61%)  were 
furniture  makers.  Suspect  associations 
for  histologic  types  other  than 
adenocarcinoma  were  found  among 
those  exposed  to  paints,  nickel,  benzene, 
and  formaldehyde,  and  among  those 
employed  in  the  floriculture  industry. 
Without  the  actual  data,  OSHA  is 
unable  to  draw  any  conclusions 
regarding  an  association  between 
formaldehyde  and  nasal  cancer. 

Based  on  data  from  Finnish  and 
Swedish  national  cancer  registries  and 
from  Danish  hospitals,  Hemberg  et  al. 
[Ex.  42-64]  conducted  a  collaborative 
matched  pair  case-control  analysis  of 
nasal  and  sinonasal  cancer  and  its 
possible  occupational  etiology.  Between 
1970  and  1980  the  authors  identified  167 
persons  who  has  nasal  cancer  but  were 
still  alive.  They  were  matched  by 
country,  sex,  and  age  at  diagnosis  with 
living  patients  who  had  cancers  of  the 
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colon  and  rectum.  T  >ere  were 
significant  associati  )ns  between  nasal 
and  sinonasal  cancer  and  exposure  to 
softwood  dust  and  oombined  exposure 
to  hardwood  and  softwood  dusts. 
Welding.  flame-cutt|ng.  and  soldering 
were  significantly  associated  with  nasal 
cancer,  as  was  chrotiium  exposure. 
Occupations  where  formaldehyde 
exposure  may  have  occurred  showed  no 
association  with  na^al  cancer.  Since 
actual  exposure  to  formaldehyde  were 
not  available,  and  because  of  the 
confounding  effects  of  exposure  to  wood 
dust.  OSHA  had  determined  that  no 
conclusions  can  be  4rawn  from  this 
study  so  far  as  formi  ildehyde  is 
concerned. 

Coggon  et  al  [Ex.  ^3-13]  conducted  a 
case-control  study  of  limg  and  bladder 
cancers  using  a  job  ^xposure  matrix. 
Cases  were  all  men  jinder  40  years  of 
age  who  died  in  England  or  Wales 
between  1975  and  IJ  79.  The  underlying 
cause  of  death  for  ei  ch  was  recorded  as 
cancer  of  the  trachea,  bronchus,  or  lung. 
Patients  with  tumor^  of  nonepithelial 
origin  were  excludea.  For  each  case  of 
cancer  of  the  bronch  us,  two  controls 
who  died  ftt>m  other  causes  were 
selected  by  matchinj  |  for  sex,  year  of 
death,  residence,  an^  date  of  birth.  A 
similar  method  was  used  for  bladder 
cancer  cases,  who  were  males  under  50 
who  died  during  1975  to  1979.  Controls 
had  died  from  any  cause  other  than 
bladder  cancer  and  were  selected 
according  to  the  sanle  matching  criteria 
as  used  for  cancer  of  the  bronchus. 

Exposures  to  ninenubstances. 
including  formaldehyde,  were  estimated 
from  job  titles  recorded  on  the  death 
certificates.  An  industrial  hygienist 
constructed  a  job  exposure  matrix  in 
which  223  occupational  units  were 
grouped  according  t^  their  likely 
exposure  to  each  of  the  nine  substances. 
Relative  risks  were  calculated  for  the 
group  of  occupations  in  which  exposures 
were  thought  to  occnr.  Within  the 
matrix,  exposures  wpre  categorized  as 
high,  low,  or  none.  Estimated  risks  for 
occupdtional  with  hi  gh  exposure  relative 
to  no  exposure  were  examined  for  a 
dose-response  effecl . 

Of  the  223  occupa  ional  units  listed, 
cooks,  military  forces,  and  construction 
workers  showed  sig  lificant  excess 
cancer  of  the  broncl:  us.  Asbestos- 
related  occupations  showed  a 
significant  association  with  lung  cancer 
as  well  as  a  dose-rei  ponse  relationship. 
No  association  was  'ound  between  lung 
cancer  and  exposure  to  arsenic  or 
chromates.  Formald  >hyde  was 
associated  with  a  si;  piificant  excess  of 
lung  cancer  (296  cases,  472  controls, 
RR^l.5. 95%  CI=l.i  -1.8.  P<.001).  but 


there  was  no  dose-response 
relationship.  The  investigators  stated 
that  the  association  between  lung 
cancer  and  occupations  involving 
formaldehyde  exposure  was 
"impressive",  but  the  absence  of  an 
increased  risk  in  jobs  with  high 
exposure  undercuts  any  assertion  of  a 
direct  causal  relationship.  The  authors 
concluded  that  the  results  regarding 
formaldehyde  should  be  viewed  with 
caution  due  to  confounding  exposures 
and  the  indirect  method  of  estimating 
exposures. 

Two  other  reports,  a  case-control 
study  of  14,000  hospital  patients  (Ex.  42- 
21]  and  a  historical  prospective  study  of 
male  textile  workers  who  died  between 
1959  and  1963  [Ex.  42-63]  have  been 
cited  in  various  reviews  as  possibly 
having  some  relevance  to  formaldehyde. 
Among  patients,  significant  excesses  of 
nasal  cancer  were  found  in 
brickmasons,  textile  workers,  and 
shoemakers.  Male  textile  workers, 
particularly  fiber  preparers  have  a 
signiflcant  excess  of  oropharyngeal 
cancer.  Levine  [Ex.  44-13]  has  noted  that 
fiber  preparers  are  not  exposed  to 
formaldehyde  and  that  permanent  press 
fabrics  were  not  introduced  until  after 
these  workers  were  exposed.  Neither  of 
these  studies  is  capable  of  addressing 
formaldehyde  s  potential  effects. 

(3)  Summary  of  Evidence  Regarding 
Cancer.  In  summary,  formaldehyde  has 
been  shown  to  be  a  carcinogen  in  two 
strains  of  male  and  female  rats  in  long- 
term  bioassays.  This  finding  is 
supported  by  suggestive  evidence  of 
carcinogenicity  in  hamsters  and  mice 
and  by  the  positive  findings  in  short- 
term  tests.  Based  on  evidence  in  the 
record,  OSHA  concludes,  consistent 
with  its  Cancer  Policy,  that 
formaldehyde  should  be  treated  as  a 
potential  occupational  carcinogen.  This 
conclusion  is  also  consistent  with  the 
lARC  evaluation  that  based,  on 
experimental  study  results, 
formaldehyde  is  a  probable  human 
carcinogen.  . 

Among  the  most  noteworthy  findings 
from  epidemiologic  studies  are  those  of 
the  professional  groups  who  preserve 
human  tissues  with  solutions  containing 
formaldehyde  and  other  chemicals. 
These  groups  consistently  demonstrate 
increased  risks  of  death  from  brain 
cancer  and  leukemia  that  do  not  appear 
to  be  the  result  of  ascertainment  bias. 
Such  findings  argue  in  favor  of  these 
occupations  being  causally  related  to  an 
increased  risk  of  death  from  these 
cancers.  A  brief  review  of  potential 
chemical  exposure  for  these  groups 
indicates  that  formaldehyde  is  the  only 
substance  besides  gluteraldehyde  to 


which  these  groups  are  exposed  and 
formaldehyde  appears  to  be  the  only 
carcinogen  to  which  all  three  groups  are 
routinely  exposed.  Whether  or  not 
formaldehyde  is  the  causative  agent, 
however,  cannot  be  determined  as 
exposure  assessments  for  these  groups 
have  not  been  reported  in  detail. 

The  lack  of  consistency  between  the 
professional  groups  as  compared  to  the 
industrial  cohorts,  in  terms  of  excess 
brain  cancers  and  leukemias  observed 
might  argue  against  a  causal  association 
with  formaldehyde.  However,  the 
inability  to  detect  similar  cancers  in 
excess  in  the  industrial  populations 
studied  may  be  the  result  of  the  limited 
statistical  power  of  each  study; 
differences  in  exposure  classification, 
mode  of  exposure,  interactions  with . 
additional  substances  to  which  workers 
are  exposed  in  the  occupational  setting 
and  the  length  of  the  follow-up  period. 
With  regard  to  the  relative  risk  of  death 
from  brain  cancer  in  relation  to 
induction  period  among  the  professional 
groups,  each  time  latency  or  induction 
period  was  considered  in  the  analysis, 
the  relative  risk  increased. 

Among  the  other  important 
epidemiologic  observations  is  the 
significant  excess  of  lung  cancer 
observed  among  industrial  workers 
categorized  as  having  experienced  high 
level  exposure  to  formaldehyde.  This 
cohort  also  demonstrated  a  significant 
correlation  between  formaldehyde 
exposures  characterized  as  low,  medium 
and  high  and  increased  relative  risk  of 
death  from  lung  cancer.  Since  the  lung  is 
considered  a  target  organ  in  humans 
because  of  past  reports  of  respiratory, 
symptoms  associated  with 
formaldehyde  exposures,  it  is  also 
noteworthy  that  this  same  cohort 
demonstrated  a  significant  excess  of 
mortality  from  chronic  bronchitis. 

On  the  other  hand,  the  significant 
reduction  in  mortality  from  lung  cancer 
among  the  professional  groups  might 
argue  against  formaldehyde  being  a 
causative  agent  in  the  industrial  cohort. 
However,  as  stated  by  the  Epidemiology 
Panel  of  the  Consensus  Workshop  on 
Formaldehyde: 

*  *  *  the  most  likely  explanation  for  the 
deficiencies  in  lung  cancer  is  that  exposed 
professional  workers  have  been  compared 
with  a  reference  population  that  has  smoked 
more;  data  on  smoking  habit  are  not 
available  in  any  of  these  studies  [Ex.  70-56]. 

If  OSHA  assumes  that  the  cancer  risk 
assessment  based  on  the  findings  in  rats 
in  the  CUT  study  is  a  reasonable 
measure  of  the  carcinogenic  response  in 
humans,  it  may  be  difficult  to  detect 
significantly  increased  risks  through 
epidemiologic  evaluation  unless  the 
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cohorts  studies  are  extremely  large  and 
are  exposed  to  relatively  high  levels  of 
formaldehyde.  The  OSHA  risk 
assessment  predicts  that  workers        " 
exposed  to  3  ppm  formaldehyde  have  an 
excess  cancer  risk  of  approximately  7 
per  l.OOOtO.7%)  workers  exposed  to 
formaldehyde  for  an  occupational 
lifetime.  If  formaldehyde  was 
determined  to  be  a  human  lung 
carcinogen,  a  cancer  for  which  there  is  a 
7  percent  probability  of  death  among 
adult  white  males,  the  relative  risk  or 
SMR  from  a  study  of  workers  exposed 
to  3  ppm  should  be  approximately  1.10 
[7.7%  I  7.0%).  Such  a  relative  risk  most 
likely  would  not  achieve  a  level  of 
statistical  significance,  even  in  a  large 
study.  In  this  context,  it  is  again 
noteworthy  that  the  study  of  Acheson, 
et  al.  demonstrated  a  significant  excess 
of  lung  cancer  (SMR  =  124]  among  the 
cohort  of  workers  where  the  largest 
majority  experienced  "high"  levels  of 
formaldehyde  (greater  than  2  ppm),  but 
that  an  excess  of  lung  cancer  was  not 
observed  at  5  additional  facilities  where 
the  majority  were  exposed  to  "low"  or 
"nil"  levels  (less  than  0.1  to  0.5  ppm). 

In  1982,  lARC  reviewed  published 
epidemiological  studies  Of  populations 
exposed  to  formaldehyde  and  concluded 
that  the  studies  provided  inadequate 
evidence  to  assess  the  carcinogenicity  of 
formaldehyde  in  humans  [Ex.  42-70]. 
According  to  lARC,  the  results  of 
epidemiological  studies  available  at  that 
time  were  limited  because  of  inadequate 
sample  sizes,  methodologies,  and  power 
to  detect  site-specific  excesses  of 
cancers. 

In  October  1983,  the  Epidemiology 
Panel  of  the  Consensus  Workshop  on 
Formaldehyde  (Ex.  70-56]  reviewed 
epidemiologic  studies  in  addition  to 
those  reviewed  by  lARC  and  drew 
particular  attention  to  the  excesses  of 
malignant  brain  tumors  and  leukemia 
consistently  reported  in  several  groups 
of  professionals  exposed  to 
formaldehyde,  i.e.,  anatomists, 
pathologists,  and  embalmers.  The  Panel 
concluded  that  detection  bias  would  not 
seem  to  account  for  the  increased  risk  of 
death  from  these  cancers.  The  Panel 
also  stated  these  findings  did  not 
necessarily  implicate  formaldehyde, 
though  it  was  unclear  what  other 
important  occupational  explosures  these 
groups  shared.  The  Panel  also  indicated 
that  there  was  some  evidence  of  a  dose- 
response  relationship  between 
exposures  to  formaldehyde  and  lung 
cancer  and  that  if  formaldehyde  is  a 
human  carcinogen,  it  might  only  be 
detectable  through  study  of  populations 
who  experience  high  exposure  levels 


given  the  steep  dose  response  in 
experimental  animals. 

The  EPA  reviewed  epidemiological 
evidence  available  in  1984  for  its 
decision,  pursuant  to  section  4(f)  of  the 
Toxic  Substances  Control  Act,  (TSCA) 
to  list  formaldehyde  as  a  substance  for 
priority  review.  The  EPA  concluded  that 
the  available  epidemiologic  studies 
suggested  formaldehyde  might  be 
associated  with  brain  cancer  and 
leukemia  (Ex.  42-40). 

At  this  time,  it  is  OS^IA's  opinion  that 
the  epidemiologic  evidence  suggests  that 
formaldehyde  may  be  associated  with 
lung  cancer,  brain  cancer  and  leukemia, 
but  that  the  data  are  not  conclusive. 
Furthermore,  given  the  estimated 
quantitative  cancer  risks  in  industrial 
workers  exposed  to  formaldehyde,  it 
may  not  be  possible  to  detect 
significantly  increased  risks  through 
epidemiologic  study. 

VI.  Risk  Assessment 

A.  Introduction 

The  United  States  Supreme  Court,  in 
the  "benzene  decision",  (Industrial 
Union  Department,  AFL-CIO  v. 
American  Petroleum  Institute.  448  U.S. 
607  (1980))  has  ruled  that  the  OSH  Act 
requires  that,  prior  to  the  issuance  of  a 
new  standard,  a  determination  must  be 
made  that  there  is  a  significant  risk  of 
health  impairment  at  existing 
permissible  exposure  levels  and  that 
issuance  of  a  new  standard  will 
significantly  reduce  or  eliminate  that 
risk.  The  Court  stated  that  "before  he 
can  promulgate  any  permanent  health  or 
safety  standard,  the  Secretary  is 
required  to  make  a  threshold  finding 
that  a  place  of  employment  is  unsafe — 
in  the  sense  that  significant  risks  are 
present  and  can  be  eliminated  or 
lessened  by  a  change  is  practices"  [488 
U.S.  642].  The  Court  also  stated  "that  the 
Act  does  limit  the  Secretary's  power  to 
requiring  the  elimination  of  significant 
risks"  [488  U.S.  644]. 

Although  the  Court  in  the  Cotton  Dust 
case  (American  Textile  Manufacturers 
Institute  v.  Donovan,  452  U.S.  490  (1981)) 
rejected  the  use  of  cost-benefit  analysis 
in  setting  OSHA  standards,  it  reaffirmed 
its  previous  position  in  "benzene"  that  a 
risk  assessment  is  not  only  appropriate, 
but  also  required  to  identify  sigmficant 
health  risk  in  workers  and  to  determine 
if  a  proposed  standard  will  achieve  a 
reduction  in  that  risk.  Although  the 
Court  did  not  require  OSHA  to  perform 
a  quantitative  risk  assessment  in  every 
case,  the  Court  implied,  and  OSHA  as  a 
matter  of  policy  agrees,  that 
assessments  should  be  put  into 
quantitative  terms  to  the  extent 
possible.     .  - 


OSHA  has  presented  its  views  on  risk 
assessment  in  detail  in  several 
proceedings  (48  FR  1867,  48  FR  17292.  48 
FR  45958.  48  FR  51124).  A  summary  of 
OSHA's  approach  to  quantitative  risk 
assessment  is  offered  below  as 
introduction. 

Several  approaches  have  been  used  to 
estimate  cancer  risk  from  exposure  to 
toxic  agents.  A  standard  approach  uses 
mathematical  models  to  describe  the 
relationship  between  dose  (such  as 
airborne  concentration)  and  response 
(e.g..  cancer).  Generally,  curves  are  fit  to 
the  data  points  observed  at  different 
exposure  levels  and  these  curves  are 
used  to  predict  the  risk  that  would  occur 
at  exposure  levels  which  were  not 
observed.  The  shape  of  these  curves  is 
varied,  ranging  from  linear 
extrapolations  from  the  observed  points 
through  the  origin  (zero  exposure  and 
zero  risk)  to  curves  which  may  deviate 
far  from  linearity  at  the  very  highest  and 
very  lowest  doses.  The  use  of  a 
particular  model  or  curve  can  be 
justified  in  part  by  a  statistical  measure 
of  "fit"  to  available  data  points,  that  is, 
a  statistical  test  which  measures  how 
closely  a  predicted  dose-response  curve 
is  to  the  actual  observed  data. 

In  all  cases  it  is  assumed  that  the 
mathematical  curves  are  reflective  of 
biological  processes  that  control  the 
biological  fate  and  action  of  the  toxic 
compound.  To  date,  many  of  these 
factors  have  not  been  quantitatively 
linked  to  the  mathematical  models. 
Biological  factors  which  may  play 
important  roles  in  the  risk  assessment 
are;  (1)  Dose  of  the  material  at  the 
sensitive  tissue;  (2)  the  sensitive 
tissue{s)  itself:  (3)  the  nature  of  the 
response(s);  (4)  rates  and  sites  of 
biotransformation;  (5)  toxicity  of 
metabolites;  (6)  chronicity  of  the 
compound  (cumulative  nature  of  the 
material  or  its  actions;  (7) 
pharmacokinetic  distribution  of  the  . 
material  (especially  effects  of  dose  on 
the  distribution);  (8)  the  effect  of 
biological  variables  such-as  age.  sex. 
species  and  strain  of  test  animal;  (9)  and 
the  manner  and  method  of  administering 
the  toxic  materials  to  the  test  animals 
[48  FR  45969]. 

It  is  clear  that  all  of  these  factors 
cannot  be  easily  incorporated  into  a 
single  mathematical  mode.  Therefore, 
careful  selection  of  the  data  for 
evaluation  in  the  model  is  important  to 
the  risk  assessment  in  order  to  make  use 
of  as  much  information  as  possible.  In 
cases  where  several  data  sets  are 
available,  the  results  of  different 
approaches  applied  to  different  data 
sets  should  provide  a  guide  as  to  the 
optimal  approach  to  risk  assessment. 
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and  they  shouidjcomparc  togkally  with 
each  other. 

Several  differiot  mathematical 
models  are  disciissed  in  this  preambte. 
Most  of  the  ntod^ls  are  based  on 
theories  of  canci  sr  developawnt  sudi  as 
the  onehit.  the  ir  ultistage,  and  the 

i  Dodels.  Other  models 
or  risk  assessment 
(such  as  the  proi»tt.  logit.  and  Wetbull 
models)  have  dek eloped  from  tolerance 
curves  of  responses  to  toxk  substances. 

I  i  tpplied  in  the  prediction 
of  cancer  but  ha  re  also  been  iMed  to 
predict  rtsit  for  e  ther  actions  oi  toxins.  A 
linear  model  is  g  Hierally  used  for 
epidemioLogic  d<  ta  due  to  its  bidogicai 
plausibility  and  lin^ilicity  of  use. 

B.  Section  ofD  7ta  for  the  Dose- 
Response  Cune 
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establishes  how  this  conversion  should 
be  done.  The  CUT  raf  results  are  highly 
nonlineaor  and  only  attanr  statistical 
signiHcarKe  at  the  h^hest  dose,  and 
there  may  be  large  Hncertair»tie8 
associated  with  extrapolation  to  low 
doses.  Additional  igtceftamties  may 
exist  ngardmg  hfetime  risk  because 
there  was  serial  sacrifice  of  the  animals. 
Consequently,.  OSHA  has  examined  the 
other  information  avaitable  to  determine 
if  it  would  assist  in  defining  a  dose- 
re^ranse  relationship  to  represent 
formatdehyde  carcinogenesis. 

Rrriewers  fExs.  44-11;  45-lJ  have 
recommended  that  OSHA  give 
consideration  fo  the  epidemiological 
data  available  by  using  this  information 
to  set  cpper  confidence  Hmits  on  human 
risk  ^ra  exposure  to  ibrraaldehyde. 
Even  a  nonpositivc  epidemiologic  study 
could  be  Bsed  to  establish  upper 
confidence  limits  on  human  riak.  As  a 
minimum,  however,  an  estimate  of 
exposure  of  the  worker  cohort  to  the 
toxic  substance  in  question  BKist  be 
available.  This  requirement  rules  out  the 
use  of  nearly  all  the  human  daia  on 
formaldehyde.  01  tke  studies  remaining, 
Fayerweather  [Ex.  42-44),  for  example, 
estimates  vqiosure  but  the  results  are 
complicated  because  the  cohort  has 
mixed  exjjuisures  to  other  unidentified 
chemicals. 

In  a  second  example,  NIOSH 
conducted  exposure  assessments  for 
garment  manufacturing  [Ex.  77-36]  in 
support  of  the  Stayner  study  [Ex.  73-40J. 
Exposure  estimates  were  at  or  below  the 
1  ppm  limit  being  considered  by  OSHA 
for  the  revised  formaldehyde  standard, 
with  an  average  of  only  0.17  ppm. 
Durations  of  exposure  of  workers  to 
formaldehyde  were  as  short  as  6 
months.  Given  such  short  exposures  to 
such  low  levels,  the  failure  to  find 
excesses  of  lung  and  nasal  cancer  is  not 
surprising, 

A  third  epidemiologic  study,  the 
Acheson  stady  [Ex.  42-1].  is  sufficiently 
sensitive  to  detect  lung  cancer,  but  the 
cohort  is  young,  only  21  percent  of  the 
cohort  having  died.  As  will  be  discussed 
later,  results  from  time-to-response 
analyses  of  the  experimental  animal 
data  [Ex.  45-5]  indicate  that  the  risk  of 
cancer  from  exposure  to  formaldehyde 
should  be  disproportionately  associated 
with  later  Hfe.  Thus,  epidemiological 
studies  conducted  while  most  of  the 
cohort  is  still  alive  (such  as  the  Acheson 
study)  will  almost  certainly 
underestimate  the  true  lifetime  risk  of 
cancer  from  expostu^  to  formaldehyde. 

OSHA  has  examined  the  ftmnan 
studies  that  possiWy  rmplieate 
formaldehyde  as  a  carcinogen  and 
concludes  that  eprdemiohjgic  studies 
presently  available  provide  information 


insufficient  for  defining  dose-response 
relaMmtshipff.  OKfA  anticipates  that 
such  an  analysis  can  be  eomihicte<) 
when  the  NCI  study,  presefttly 
underway,  i«  completed.  At  this  time, 
OSHA  has  not  relied  on  the 
epidenibtogic  resatts  to  assess  risk  of 
lifetime  exposure  of  workers  to 
formaldehyde. 

It  has  also  been  saggesfed  that  OSHA 
showld  place  ^vater  weight  on  the 
resulli  of  other  studies  of 
carciao0cnicvty  in  animals-  [Kcs.  44-1; 
45-1:  Tr.  412-414].  Ahhoii^  some  of 
these,,  in  particular  the  studies 
condaeted  at  NYU  and  by  Tobe  and 
associates,^  provide  strong  corroboratiaa 
of  theCirr  sbu^,  they  ■faooid  not  be 
used  in  place  of  the  CIFI  stod^  to  define 
the  doee-iespimse  cvm.  The  NYU'  stndjp 
invohrea  oikly  one  dote;  and  the  itady  by 
Tobe  et  of.  cantaiss  a  nneh  amaUsr 
numbez  of  animals.  While  it  has  bcea 
suggested  that  die  variant  rcsolts  maiy 
be  indicative  of  ctiffereeeea  in  the 
strain*  tested,  diserepancies  between 
the  first  NYU  study,,  the  aecoad  study, 
and  the  CUT  study  are  clearly  nweh 
more  dependent  on  the  extent  of 
histopethokigy  conducted  oa  the  noae 
than  on  possible  strain  differences.  (The 
histopathology  of  the  nose  conducted  is 
the  CUT  study  was  much  more 
extensive  than  in  the  NYU  study]^  This 
suggests,  that  there  may  be  an 
underdetection  of  risk  based  on  any  of 
the  experimental  animal  studies — 
particularly  where  tumors  were  smaller 
at  lower  doses — because  histopathology 
can  never  provide  a  total  analysis  of  alT 
the  nasaf  tissue. 

Sielken  [Tr.  385]  has  examined  the 
risk  predicted  by  use  of  the  dose- 
response  curve  derived  from  the  CUT 
data  on  the  mouse.  As  noted  earHer, 
where  tumors  were  observed  in  the  rats 
at  both  5.6  and  14.3  ppm,  cancer  was 
found  at  only  one  dosage  level  in  the 
mouse  (14.3  ppm)  and  ^e  incidence  was 
not  statistically  significant.  Hence, 
predictions  of  risk  from  tfie  mouse  data 
may  contain  a  much  greater  degree  of 
uncertainty  than  assessments  based  on 
rat  data.  OSHA  believes  there  is  a 
specific  biological  phenomenon  which 
accounts  for  the  observed  differences  m 
the  incidence  of  cancer  in  the  two 
species,  and  this  is  discussed  below. 

Much  of  the  initial  research  conducted 
at  CDT  in  fbllbwup  to  the  chronic 
bioassay  focused  on  this  marked 
difference  in  nasal  cancer  incidence 
observed  in  the  rats  and  the  mice.  When 
investigators  at  CUT  examined 
respiratory  depression  doe  to  sensory 
irritation  in  rats  and  mice,  they 
discovered  an  important  difference  in 
their  responses  [Ex.  69-23E}.  At  15  ppm. 
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mice  reduced  their  minute  volume  (the 
volume  of  gas  inspired  or  expired  per 
minute)  by  about  80  percent  in  response 
to  formaldehyde.  Rats  did  not  reduce 
their  respiratory  exchange  as  much  as 
the  mice,  but  they  still  showed  a  45 
percent  reduction  [Exs  70-23:  70-24]. 
The  CUT  investigators  also  deHned  the 
surface  area  of  the  nasal  cavity  for  each 
species,  which  permits  calculation  of  the 
area  on  which  formaldehyde  acts  [Ex. 
73-184).  Using  both  the  minute  volume 
and  the  surface  area  data,  Golberg 
calculated  that,  at  the  same  level  of 
exposure  to  formaldehyde  (15  fig/l)  the 
rat  receives  a  dose  of  0.154  ^g/min/cm* 
while  the  mouse  receives  only  0.07  fig/ 
min/cm*  (Ex.  70-24).  In  other  words,  the 
mouse  exposed  at  14.3  ppm  in  the  CUT 
study  received  only  about  50  percent  of 
■the  effective  dose  that  the  rat  received 
at  the  same  level  of  exposure.  Noting 
this  species  difference,  CPSC  and  others 
chose  not  to  include  these  data  in 
calculating  risk  estimates  because,  after 
adjusting  for  these  differences,  any 
assessment  of  human  lifetime  risk  based 
on  mouse  data  would  yield  results 
identical  to  those  already  calculated 
based  on  cancer  incidences  in  the  rat. 
Hence,  on  the  basis  of  this  finding, 
OSHA  has  chosen  not  to  conduct  a 
separate  analysis  of  the  mouse  data. 

At  this  time,  OSHA  does  not  believe 
that  species  differences  regarding  reflex 
apnea  (involuntary  breath-holding)  in 
the  presence  of  irritating  substances  are 
particularly  relevant  to  the  worker.  An 
employee  performing  a  job  would 
generally  be  unable  to  lower  his  or  her 
breathing  rate.  Thus,  when  dose- 
response  curves  are  derived  from  data 
on  cancer  incidence  correlated  with 
airborne  exposure,  the  rat  data  are 
preferred  over  the  results  for  mice  since 
less  breath-holding  took  place  and 
therefore,  this  data  may  represent  a 
situation  more  typical  of  human 
exposure. 

2.  Corrections  for  Early  Death. 
Several  methods  have  been  employed 
for  modification  of  data  on  tumor 
incidence  to  correct  for  the  serial 
sacrifice  in  the  CUT  study.  For  example, 
one  assessment  assumed  all  animals 
were  considered  to  be  at  risk  [Ex.  45-5). 
In  another  assessment,  only  animals 
killed  at  24  months  were  used  [Ex.  6^ 
15).  Other  corrections  include:  Exclusion 
of  all  animals  dying  or  killed  before  the 
first  tumor  was  found  at  11  months, 
prorating  lifetime  so  that  the  animals 
contribute  to  the  risk  estimate  only  the 
portion  of  their  expected  average 
lifetime  that  they  actually  lived,  and 
exclusion  of  all  animals  dying  or  killed 
before  24  months  even  though  some  had 
developed  nasal  cancer.  These  methods 


are  discussed  in  more  detail  below.  All 
of  these  methods  are  artificial  and  a  life- 
table  type  of  analysis  would  be 
preferable.  Time-to-tumor  models 
discussed  below  try  to  incorporate  some 
life-table  characteristics,  but  in  the 
absence  of  these  data,  several  of  the 
corrections  discussed  below  represent 
appropriate  handling  of  the  data.  While 
the  method  used  to  calculate  the  number 
of  animals  at  risk  introduces 
uncertainties  which  may  overstate  or 
underestimate  the  expected  risk,  most 
commenters  agreed  that  some  method 
should  be  employed  to  adjust  for  early 
deaths. 

First,  Seigel  et  al.  [Ex.  42-109] 
adjusted  for  early  death  by  defining  the 
number  of  rats  at  risk  to  include  those 
killed  or  dying  after  the  appearance  of 
the  first  squamous  cell  carcinoma  at  11 
months  provided  that  the  nasal  cavity 
had  been  examined  histologically. 
Because  there  was  no  difference  in  the 
tumor  response  between  male  and 
female  rats,  the  results  for  each 
exposure  group  were  combined.  This 
gave  tumor  incidences  of  0/216,  0/218, 
2/214,  and  103/200  at  exposure 
concentrations  of  0,  2.0,  5.6,  and  14.3 
ppm,  respectively. 

To  account  for  the  different  periods  of 
time  that  animals  were  at  risk,  CPSC 
[Ex.  42-31]  eliminated  from 
consideration  all  rats  sacrificed  at  6, 12, 
and  18  months  and  any  animals  whose 
nasal  cavities  were  not 
histopathologically  examined.  This  led 
to  corrected  tumor  incidence  data  of  0/ 
157,  0/159,  2/155.  and  95/145  at 
exposures  of  0,  2.0,  5.6,  and  14.3  ppm, 
respectively.  All  animals  were  assumed 
to  be  exposed  for  about  13  percent  of 
their  lifetime,  even  though  some  died 
before  the  end  of  the  24  month  exposure 
period. 

In  a  similar  fashion,  the  ORA 
assessment  [Ex.  43]  calculated  the 
number  of  rats  at  risk  by  eliminating 
animals  killed  before  24  months,  those 
animals  whose  nasal  cavities  were  not 
histopathologically  examined,  and  all 
animals  dying  before  the  first  tumor  was 
observed  at  11  months.  This  leads  to 
corrected  carcinoma  incidence  data  of 
0/156.  0/159,  2/155.  and  95/145  for 
exposures  of  0,  0.2,  5.6,  and  14.3  ppm, 
respectively. 


In  calculating  the  effective  number  of 
rats-at-risk.  EPA  in  a  draft  risk 
assessment  [Ex.  73-149]  concluded  that 
all  rats  dying  before  the  first  squamous 
cell  carcinoma  was  identified  at  11 
months  were  not  at  risk.  Rats  sacrificed 
at  12  and  18  months  were  handled  as  if 
they  would  have  responded  in  the  same 
manner  as  those  that  remained  alive 
after  the  respective  sacrifice.  This 
approach  yields  corrected  data  of  1/156, 
0/159,  2/153,  and  94/140  at  dosage  levels 
of  0,  2.0,  5.6,  and  14.3  ppm.  respectively. 

Lastly,  Kenneth  Brown  [Ex.  69-15] 
investigated  twojnethods  for  adjusting 
for  early  death.  First,  in  applying  a 
correction  factor  for  rats  that  died  or 
were  killed  early.  Brown  considered  rats 
sacrificed  at  12  months  and  18  months  to 
have  been  at  risk  for  one  half  and  three 
fourths  of  their  lifetime,  respectively.  - 
Animals  that  survived  for  24  months  or 
more  were  considered  to  have  attained 
their  approximate  natural  lifespan.  This 
approach  gave  incidences  of  0/199,  0/ 
200,  2/200,  and  103/199,  at  0.  2,  6.  and  15 
ppm,  respectively. 

Second,  in  order  to  avoid  adjustments 
to  the  data  for  interim  sacrifices.  Brown 
examined  the  prevalence  of  squamous 
cell  carcinonla  of  the  nasal  cavity  at  24 
months.  Using  this  "24-month 
conditional  risk"  criteria,  (the 
"conditional"  denoting  that  it  applies 
only  to  animals  that  survive  24  months), 
the  incidence  of  squamous  cell 
carcinoma  was  l/lOl,  0.94,  2/82  and  10/ 
27  at  the  control  and  three  dose  levels. 
A  summary  of  the  adjusted  incidences 
of  squamous  cell  carcinoma  for  all  of 
these  risk  assessment  is  given  in  Table 
1. 

As  will  be  discussed  later,  the  low-  - 
dose  estimate  of  risk  is  higher  for  the  24 
month  survivors  than  it  is  for  the 
population  as  a  whole  because  the  dose- 
response  curve  for  the  24-month  animals 
is  less  steep  than  that  for  the  total  group. 
Because  of  the  lower  adjusted  incidence 
at  14.3  ppm  (from  52%  in  the  whole 
population  to  37%  in  the  24-month 
survivors),  coupled  with  a  higher 
adjusted  incidence  at  5.6  ppm  (from  1% 
to  2.4%),  the  dose-response  curve 
approaches  zero  less  rapidly  for  the  24- 
month  survivors.  This  leads  to  a 
prediction  of  greater  risk  at  low  doses. 


Table  1.— Adjustments  for  Early  Death  CUT  Inhalation  Bioassay  • 
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C  ftown  {Ex.  5!  -A7]  and  Gaylor  [Ex. 
55-A24}  kave  poin  ted  out  that  prorating 
risk  l^  fractiofM  oi  a  lifetime  survived 
probably  kas  a  bi4s  toward 
underestimation  of  risk.  This  bias  would 
affect  the  assessmients  done  by  EPA  and 
K.  Brown.  Crump  jEx.  55-A21J  provided 
an  expianatico  foil  this  bias  in  observing 
that  the  probability  of  one  cancer  in  40 
animals,  each  writh  a  two  percent 
probabihty  of  canf  ers,  is  not  the  same 
as  one  cancer  in  2^  animals  each  with  a 
four  percent  proba|biIity  of  cancer. 
Cnunp  reccnunended  alternative 
approaches  inducing  exclusion  of  all 
interim  sacrifice  aiiimals,  inclusion  only 
of  those  killed  afto- 18  months,  and  use 
of  time-to-tumor  niodels  such  as  the 
WeibuU-muhistag*. 

Sielken,  and  Cri^ett  and  Crump  have 
developed  time-to4umor  models  for 
formaldehyde  [Exs.  45-5;  69-23B3J.  This 
type  of  model  can  introduce 
comiderable  unce^ainty,  however, 
where  animals  haVe  been  killed  instead 
of  being  permitted  Ito  die.  The 
uncertainties  with  ^^gard  to 
formaldehyde  are  so  great  that  the 
advantages  over  qpantal  response 

;  lifetime  risk  are 
Sielken's  approach 
action  used  by  the 
^]  give  similar  results 
jel  is  used,  the 
^p  [Ex.  69-23  B3] 
les  3  stages,  yields 
se  of  the  Clement 
i  uses  a  3-stage 
quantal  response  itiodel. 

The  greatest  discrepancy  in  estimating 
the  number  of  animals  at  risk  among  the 
various  ahemativas  occurs  at  the 
highest  dosage,  14.3  ppm.  A  difference  of 
24  percent  is  possible  at  this  level  (103 
tumors/240  animab  (43%]  with  no 
correction  versus  95  tum(H3/l41  animals 
[G7%]  if  the  animalp  that  die  before  24 
months  are  excluded).  Realistic 
estimates  of  risk  wjould  require  some 
correction  factor  td  account  for  early 
deaths.  In  ttiis  casa,  differences  in 
methods  employee]  are  small.  If  the  data 
are  all  fitted  to  the  same  mathematical 
model  the  magnitude  of  error 
introduced  by  different  corrections  is 
smalL  If  the  model  is  allowed  to 
describe  the  best  p  ossible  fit  to  data, 
tfien  estnates  at  l(nv  doses  can  be 
greatly  modified  a^  was  described 
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Sielken  examined  three  methods  for 
adjusting  for  early  death.  Each  rat  was 
considered  to  have  a  carcinogenic 
response  only  if  it  had  a  squamous  cell 
carcinoma  of  the  nasal  cavity  at  the  time 
of  its  death  or  sacrifice.  This  restriction 
was  imposed  by  Sielken  to  ensiue  that 
ordy  life-threatening  lesions  would  be 
characterized  as  a  "carcinogenic 
response."  Three  separate  calculations 
for  rats  at  risk  were  used^  non-sacrificed 
rats  (incidence  of  2  tumors/ieo  rats  at 
5.6  ppm  and  87/160  at  14.3  ppm),  rats  not 
sacrificed  at  6  or  12  months  (2  tumors/ 
200  rats  at  5.6  ppm  and  93/200  at  14.3 
ppm),  and  all  rats  (no  tumors  in  237 
control  animals,  none  in  238  exposed  at 
2  ppm.  2  of  235  at  5.6  ppm,  and  103  of  224 
at  14.3  ppm).  Sielken  noted  that  all  three 
of  these  methods  for  calculating  rats  at 
risk  yielded  essentially  the  same  results, 
so  diat  determination  of  what 
constitutes  the  "best"  approach  is 
unnecessary. 

3.  Benign  and  Malignant  Tumors.  An 
issue  was  raised  in  the  rulemaking 
regarding  die  treatment  of  benign  and 
malignant  tiunors  in  the  risk  assessment. 
While  squamous  cell  carcinoma  of  the 
nasal  cavity  were  observed  in  the  study, 
papillomas,  the  benign  counterpart  of 
squamous  cell  carcinoma  [Ex.  70-56], 
were  not  seen  in  the  CIIT  rats.  However, 
other  benign  tumors  of  the  nasal  cavity 
(polypoid  adenomas)  were  observed  at 
aH  three  dosage  levels  in  the  CIIT  study. 
These  benign  tumors  are  generally 
acknowlec^d  to  be  formaldehyde 
related  [Exs.  12;  42-131;  Tr.  42: 107]. 
Moreover,  according  to  a  recent 
analysis: 

The  presence  of  one  malignant  neoplasm  in 
the  high  concentration  group,  exhibiting 
similar  morphologic  features  to  many  of  the 
pdypoid  adenomas,  indicates  that  it  may 
represent  the  malignant  counterpart  of  the 
polypoid  adenoma  [Ex.  73-50]. 

There  was  some  discussion  as  to  the 
relevance  of  the  benign  tumors  for 
human  risk  assessment  purposes.  The 
human  counterpart  of  the  rat  polypoid 
adenoma  is  the  microcystic  papillary 
adenoma  [Ex.  73-50;  Tr.  252).  These 
adenomas  in  humans  apparently 
constitute  about  1.6  percent  of  all  nose 
and  sinus  tumors  and  2.4  percent  of  all 
benign  tunors.  These  human  tumors 
appear  to  arise  fi-om  the  surface 
epithelium,  and  none  of  the  tumors 
examined  were  found  to  be  maligptmt 
fl>.  252-n253].  (Conclusions  which  can  be 
drawn  from  this  data  are  limited. 


however,  since  only  17  cases  were 
examined]  According  to  testimony 
given  by  Starr,  benign  tiunors  observed 
in  experimental  animals  (mouse  skin 
and  rat  liver)  usually  outnumber 
carcinomas  by  a  ratio  of  at  least  20-to-l 
to  100-to-l  [Tr.  2S1].  The  human  data  on 
the  incidence  of  microcystic  papillary  - 
adenomas  and  the  rat  data  on  the 
incidence  of  nasal  adenomas  versus 
adenocarcinomas  indicate 
formaUe}t]rde-related  benign  tiunora 
may  display  a  similar  ratio  of 
occurrence. 

In  general,  OSHA  holds  that  the 
presence  of  benign  tumors  should  be 
interpreted  as  representing  a  potentially 
carcinogenic  response.  For  example,  the 
papillomas  (the  benign  counterpart  of 
the  squamous  cell  carcinomas]  in  the 
NYU  study  provide  evidence  consistent 
with  the  finding  of  squamous  cell 
carcinomas  in  the  NYU,  CIIT,  and  Tobe 
et  aJ.  studies.  Likewise,  the 
adenocarcinoma  in  the  CIIT  study  and 
two  similar  malignancies  found  in  the 
NYU  study  should  be  considered  related 
to  the  findings  of  polypoid  adenomas  in 
the  CUT  study  and  they  should  be 
attributed  to  formaldehyde.  It  should  be 
noted  that  the  degree  of  transformation 
of  the  related  polypoid  adenomas  to 
their  malignant  counterparts  in  both 
humans  and  rats  is  very  low. 
Consequently,  it  does  not  seen 
appropriate  to  weigh  these  benign 
tumors  equally  with  the  highly 
mahgnant  squamous  cell  carcinomas  in 
a  quantitative  risk  assessment 
Moreover,  the  recently  published  OSTP 
guidelines  on  risk  assessment  state  that 
tiunors  with  different  toxic  effects  as 
endpoints  should  not  be  combined  in 
assessing  risk  [Ex.  73-90]. 

Only  two  groups.  EPA  and  ORA,  have 
attempedto  conduct  a  quantitative 
assessment  of  risk  from  polypoid 
adenoma  formation.  The  incidence  of 
these  tumors  was  1/156,  7/159,  5/155, 
and  1/241  at  0,  2.1,  5.6,  and  14.3  ppm, 
respectively.  Both  assessments 
acknowledge  the  difficulties  in 
predicting  dose-response  relationships 
from  these  data  because  the  polypoid 
adenomas  did  not  show  a  consistently 
increasing  incidence  of  tumors  with   . 
increasing  dose.  Both  EPA  and  ORA 
eliminated  the  incidences  of  cancer  at 
the  two  highest  dose  levels  and  based 
predictions  of  induction  of  cancer  at  low 
doses  on  a  linear  model,  extrapolating 
directly  fi'om  effects  found  at  2  ppm  to 
zero  dose.  This  extrapolation  resulted  ia 
a  risk  of  5,625  excess  cancer  deaths  per 
100,000  at  3  ppm  and  1911  excess  deathe 
per  100,000  at  1  ppm.  (Upper  confidence 
limits  on  these  risks  were  10.472  per 
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100.000  and  3,260  per  100,000  at  3  ppm 
and  1  ppm,  respectively). 

Several  reasons  have  been  postulated 
to  account  for  the  partially  inverted 
does-response  curve.  In  excluding  the 
tumor  incidence  at  5.6  and  14.3  ppm. 
ORA  assessment  noted  that  the  changes 
occurring  in  the  nasal  passages,  leading 
up  to  squamous  cell  carcinomas,  could 
have  masked  the  appearance  of 
adenomas  at  the  higher  doses.  This  then, 
may  account  for  the  low  incidence  of 
adenomas  at  high  doses  (where  the 
squamous  cell  carcinoma  were  seen] 
and  it  would  provide  a  reason  to  reject 
the  high  dose  data  in  the  assessment  of 
benign  tumors  as  underestimating  the 
-  risk.  On  the  other  hand,  the  EPA 
observed  that  at  higher  doses,  cell  type 
needed  for  these  tumors  to  occur  is  lost 
sooner  and  to  a  greater  extent  with 
increasing  dose.  That  is,  there  is 
replacement  of  the  normal  epithelial 
tissue  by  squamous  cell  [Exs.  43.  73-87]. 
Since  less  respiratory  epithelium  is 
available  (which  will  support  the  benign 
type  of  tumors).  EPA  contends  there  is  a 
smaller  chance  for  adenomas  to 
develop.  Other  factors  thought  to 
contribute  to  these  discrepancies  may 
be  early  deaths  at  the  highest  dose  and 
differences  in  time  to  tumor,  however,  at 
this  time,  it  is  not  possible  to  predict 
exactly  how  the  effects  at  any  dose  are 
modi^ed  by  confounding  factors  related 
to  formaldehyde's  other  toxic  effects. 

OSHA  received  considerable  public 
comment  on  the  ORA  assessment  of 
benign  tumors  during  the  peer  review 
process  and  the  public  meeting.  The 
omission  of  the  data  points  at  the  two 
highest  doses  was  criticized  by  CUT  and 
others  [Tr.  246-253,  409-412].  The  CIIT 
agreed  that  while  the  large  size  of  the 
carcinomas  and  early  deaths  in  animals 
in  the  14.3  ppm  group  could  have 
affected  the  ability  to  detect  the  much 
smaller  adenomas  [Tr.  246-253],  the  two 
small  carcinomas  found  in  the  5.6  ppm 
animals  were  not  likely  to  have  masked 
any  occurrence  of  adenomas.  In 
addition,  according  to  CIIT,  the 
adenomas  do  not  occur  at  the  same  site 
within  the  nasal  cavity  as  the  squamous 
cell  carcinomas.  [Ex.  73-81G]. 

Several  commenters  have  noted  that 
combining  weak  benign  tumor  data  with 
data  on  cancers  would  greatly  weaken 
the  conHdence  that  can  be  expressed  in 
the  overall  assessment  of  risk  from 
formaldehyde  exposure  [Ex.  73-90;  Tr. 
248-249].  This  is  especially  true  for 
formaldehyde  since  its  role  in  producing 
adenomas,  in  contrast  to  squamous  cell 
carcinomas,  has  not  been  confirmed  in 
separate  studies.  Futhermore,  the  dose- 
response  relationship  seen  in  the 
adenomas  is  inconsistent.  However,  if  it 


is  assumed  that  adenomas  contribute  to 
the  total  human  risk  of  cancer,  then  the 
estimates  of  risk  from  the  adenoma  data 
would  dominate  estimates  of  risk  in  the 
low  dose  region. 

Because  of  the  lack  of  a  dose-response 
relationship,  questions  regarding  degi;ee 
of  malignancy,  and  the  small  number  of 
tumors  involved,  there  are  uncertainties 
in  any  QRA  that  attempts  to  define  a 
dose-response  curve  for  cancer  in 
humans  based  on  the  CIIT  data  on 
adenomas.  Since  the  results  at  2  ppm 
are  within  the  range  of  OSHA's  interest 
without  any  further  extrapolation  or 
speculation,  OSHA  has  decided  to  use 
this  information  to  express  the  risk 
associated  with  development  of 
polypoid  adenomas  without  further 
correction.  Using  the  incidence  of 
tumors  at  2  ppm.  OSHA  predicts  an 
excess  risk  of  benign  tumors  of 
approximately  4%  (7/l59-{l/l56)).  At 
this  time,  OSHA  does  not  believe  that  it 
is  possible  to  determine  the  extent  to 
which  lowering  exposure  will  diminish 
this  risk. 

C  Risk  Estimation  Models 

Because  of  the  complexity  of  the 
carcinogenic  process  and  the  fact  that  so 
little  is  understood  abut  the 
pathogenesis  of  cancer.  There  is 
uncertaintly  in  describing  the  shape  of 
the  dose-response  curve  for  carcinogens 
when  data  from  high  doses  are  used  to 
predict  risk  at  low  dose.  In  general, 
there  are  usually  no  data  points  in  the 
low  dose  region  to  aid  in  defining  the 
curve.  Hence,  investigators  often  turn  to 
mathematical  models  in  an  attempt  to 
describe  the  relationship  between  dose 
and  response  at  low  doses. 

There  are  several  families  of  models 
which  are  generally  employed.  These 
include  models  that  rely  on  a  tolerance 
distribution.  Those  that  are  based  on 
mechanism  of  cancer  development, 
models  based  on  time-to-response  and 
pharamacokinetic  models.  Examples  of 
mechanistic  models  include  models 
which  assume  that  cancer  develops  at 
the  final  stage  in  a  series  of  cell 
alterations  (the  multistage  model),  and 
those  that  assume  multiple  hits  are 
needed  before  cancer  will  develop  (the 
multihit  model).  Several  mathematical 
models  available  for  risk  assessment 
can  adequately  predict  the  shape  of  the 
dose-response  relationship  for 
formaldehyde  in  the  region  of  the 
observed  experimental  data.  At  low 
doses,  the  behavior  of  different  families 
of  models  may  vary.  Since  present 
circumstances  do  not  provide  adequate 
information  to  identify  any  one  model  as 
the  correct  expression  of  formaledhyde's 
carcinogenic  effects.  OSHA  has 
examined  a  number  of  models  in  order 


to  understand  the  range  of  estimates 
which  may  be  realized  from  this  data. 

While  there  are  uncertainties  in 
extrapolation  of  the  risk  of  developing 
cancer  from  exposure  to  formaldehyde, 
confidence  in  the  estimates  of  risk  made 
from  the  data  is  raised  by  the  fact  that 
the  experimental  data  are  close  to  the 
range  of  interest  The  3  ppm  PEL  being 
revised  falls  within  the  range  of  the 
experimental  data  (2  ppm  was  the 
lowest  concentration  tested).  The  range 
of  risks  predicted  by  the  various  models 
does  not  show  great  variability  at  3 
ppm.  At  lower  cencentrations  applicable 
to  worker  exposure,  for  example  0.1  to  2 
ppm,  variability  may  increase  but  not 
nearly  as  much  as  is  observed  at  even 
lower  concentrations. 

1.  Mechanistic  and  Tolerance 
Distribution  Models.  In  previous 
quantitative  risk  assessments  of 
experimental  animal  data,  including 
several  risk  assessment  for 
formaldehyde,  OSHA  has  consistently 
shown  a  preference  for  the  multistage 
model  of  carcinogenesis.  This  model 
assumes  that  the  toxic  response  is  the 
result  of  an  ordered  series  of  biological 
events  and  that  the  occurrence  of  each 
event  is  linearly  related  to  dose.  The 
multistage  model  can  take  different 
forms  (in  order  to  conform  with  different 
data  sets)  by  assuming  a  different 
number  of  dose-related  stages:  The 
linearized  multistage  model  is  based  on 
the  assumption  that  when  a  small  dose 
of  a  given  carcinogen  reaches  the  target 
tissue,  its  effect  adds  to  those  of  other 
causes  of  cancer.  Since  the  dose  is 
relatively  small,  the  effects  of  the 
carcinogen  being  explored  are 
augmented  by  background  comf>onent8 
in  inducing  a  carcinogenic  event.  The 
shape  of  the  overall  dose-response 
relationship  at  low  doses  becomes 
virtually  linear,  whatever  its  shape  at 
the  tested  doses. 

The  Consensus  Workshop  Risk 
Estimation  Panel  examined  the  concept 
of  low-dose  hnear  extrapolation.  They 
observed  that  this  extrapolation  is  not 
equivalent  to  fitting  a  straight  line  to  the 
experimental  data.  Linear  extrapolation 
is  intended  to  be  used  only  at  doses 
where  adequate  experimental 
information  could  not  be  attained 
because  of  the  large  numbers  of  animals 
required  to  measure  small  risks.  The 
Risk  Estimation  Panel  was  able  to  reach 
agreement  that  a  linear,  low-dose, 
nonthreshold  extrapolation  provides  an 
upper  limit  in  the  sense  that  true  risk  to 
rats  is  not  likely  to  exceed  this  limit. 
Many  members  of  the  panel  suggested 
that  linear,  low  dose,  nonthreshold 
extrapolation  should  be  used  in  risk 
assessment.  The  Risk  Estimation  Panel, 
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unrestricted  by  the  number  of  exposure 
levels.  Under  these  circumstances,  the 
squamous  cell  carcinoma  dose-response 
curve  best  fit  a  5-stage  model  with 
positive  coefficients  in  only  the  fourth 
and  fifth  terms.  The  5-stage  model  gave 
a  better  fit  to  the  experimental  data  than 
one'  restricted  to  three  stages. 

K.  Brown  of  NIEHS  adopted  a  third 
approach  to  Titting  multistage  models  to 
this  data.  Brown  examined  five  risk 
assessment  models.  Three  (probit,  logit, 
and  WeibuU)  were  threshold  models 
and  two  (multistage  and  gamma- 
multihit)  were  mechanistic  models.  For 
the  multistage  model,  no  attempt  was 
made  to  restrict  the  number  of  terms  in 
the  polynomial  used  to  describe  the 
dose  response  curve.  The  best  fit  to  the 
data  was  obtained  with  a  fifth  degree 
polynomial  having  positive  coefficients 
in  only  the  two  highest  terms.  When 
Brown  used  his  "24-month  conditional 
risk"  data  set,  however;  multistage 
model  fits  a  polynomial  of  degree  four 
having  coefficients  that  are  positive  in 
the  two  highest  terms. 

Several  reviewers  have  commented 
that  the  three-stage  multistage  model 
should  not  be  considered  because  it 
does  not  possess  sufficient  flexibility  to 
nt  the  data  within  a  reasonable  degree 
of  assurance  (Exs.  45-1;  55;  Tr.  387). 
Schultz,  however,  observed  that  the 
original  formulation  of  the  multistage 
model  did  not  anticipate  curves  in  which 
there  would  be  more  dose-related  stages 
in  the  model  than  there  are  dose  groups. 
He  commented: 

The  use  of  higher  order  terms  in  the  model 
simply  to  achieve  a  better  fit  with  the 
observed  experimental  data  takes  advantage 
of  an  inherent  [mathematical]  property  of  the 
model  for  which  there  is  no  biological  basis. 
Coodness-of-Ht  is  only  one  (and.  perhaps,  the 
least  important]  of  several  reasons  for 
selecting  a  model  for  low-dose  carcinogenic 
risk  (Ex.  44-11). 

There  are  also  several  other  families 
of  models  which  have  been  suggested 
for  the  prediction  of  cancer  risk.  The 
Weibull  model  has  received 
considerable  attention  and  possesses 
certain  advantages  as  a  representative 
tolerance  distribution  model.  Crump  [Ex. 
55-A22],  noted  that  the  Weibull  model  is 
simpler  and  has  a  stronger  theoretical 
basis  than  the  gamma  multihit  model. 
He  further  explained  the  derivation  of 
the  Weibull  model: 

If  the  gamma  multihit  is  used  to  represent 
probability  of  cancer  arising  in  a  single  cell 
line  and  different  cell  lines  all  compete  to 
become  the  first  to  become  cancerous,  then 
the  Weibull  model  results. 

There  is  no  reason  to  believe  that 
formaldehyde  carcinogenesis  is  a  single 
event  in  a  group  with  different  tolerance 


levels  leading  to  a  response.  Rather,  the 
data  shows  that  the  events  at  14.3'ppm 
represent  a  complex  series  of  events  all 
of  which  influence  cancer  response. 
Thus,  a  tolerance  distribution  model  is 
not  considered  by  OSHA  to  be  an 
accurate  representation  of  the  action  of 
formaldehyde  and  therefore,  may  not 
describe  the  risk  appropriately.  Other 
models  offered  to  describe  the  dose- 
response  relationship  are  the  probit  and 
logit  models.  These  models  tend  to  be 
less  conservative  at  low  doses  than  the 
Weibull  model.  Since  they  offer  no 
theoretical  advantages  over  the 
multistage  or  the  multihit  models,  OSHA 
has  not  developed  an  assessment 
relating  to  the  probit  and  logit  models  at 
this  time. 

There  is  still  some  controversy  over 
which  model  should  be  used  in 
predicting  risks  from  formaldehyde 
exposure.  While  EPA  examined  several 
models  in  its  draft  risk  assessment,  it 
based  its  Section  4(f)  determination  of 
unreasonable  risk  on  a  three-stage 
multistage  model.  Hence,  to  incorporate 
some  of  the  uncertainty  inherent  in 
selection  of  a  model,  OSHA  has  based 
its  best  estimates  of  risk  on  a  range  of 
models 

2.  Time-to-Response  Models.  Sielken 
also  applied  low  dose  risk  modeling  and 
extrapolation  procedures  to  the  CUT  rat 
data  to  determine  the  risk  of  cancer  due 
to  formaldehyde  inhalation  (Ex.  45-5;  Tr. 
399-409].  He  examined  three  families  of 
models  to  determine  their  impact  on  the 
calculation  of  risk.  These  included  the 
multistage  model,  the  Hartley-Sielken 
time-to-response  model,  and  the  Weibull 
model. 

Both  the  Weibull  model  and  the 
multistage  model  apply  to  only  one  end 
point,  cancer,  in  a  single  specified  time 
interval.  The  third  model,  developed  by 
Hartley  and  Sielken  also  takes  into 
account  the  impact  of  the  dose  level  oti 
the  length  of  time  until  a  carcinogenic 
response  occurs.  For  both  the  multistage 
model  and  the  time-to-response  model, 
Seilken  set  the  maximum  number  of 
dose-related  stages  at  five.  Since  the 
first  nasal  cancer  was  detected  just 
prior  to  12  months,  only  latency  periods 
below  12  months  were  employed. 
Seilken  also  examined  the  results  from 
the  multistage  model  restricted  to  have 
fewer  terms  than  the  number  of  dosage 
levels,  but  he  rejected  this  model, 
however,  because  he  felt  it  was 
insufficiently  curved  to  provide  a  good 
fit  to  the  experimental  data. 

As  can  be  seen  in  Table  2,  the  three 
models  employed  by  Sielken  yield 
maximum  likelihood  estimates  (MLEs) 
of  the  risk  that  are  very  similar.  This 
estimated  probability  was  relatively 
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insensitive  to  selection  of  a  latency 
period  (eg.  0. 6.  or  11  months).  In 
contrast,  the  probability  of  a 
carcinogenic  response  was  highly 
dependent  on  the  age  of  the  rat  with 
nearly  all  of  the  risk  occurring  only  after 
the  large  majority  of  the  lifetime  had 
passed.  For  example,  for  a  given 
concentration  of  1  ppm,  Sielken 
calculated  that  the  risk  resulting  from  a 
length  of  exposure  equal  to  1/2  of  a  rat's 
lifetime  are  only  1/6  the  risk  associated 
with  exposure  for  a  full  lifetime. 
If  humans  respond  in  the  same 
manner  as  the  CIIT  rats,  Sielken's 
results  may  go  far  to  explain  why  the 
epidemiologic  studies  has  been 
inconclusive  so  far.  Epidemiologic 
studies  of  formaldehyde  workers  have 
generally  involved  relatively  young 
cohorts  with  only  a  small  percentage  of 
deaths.  Sielken's  time-to-response 
model  indicates  that  this  early 
experience  may  not  be  a  good  indicator 
of  ultimate  lifetime  risk. 
Table  2.— Probability  That  a  Rat  Will  De- 
velop A  Carcinogenic  Response  by  the 
END  OF  AN  Average  Rat  Lifetime',  by 
Dose  (Sielken) 


DoMleval 
(ppm) 

Time  10 
raaponaa' 

Weibull' 

S-staga 

0.1... - 

O.S... „ 

1.0- 

2.0 

3.0 _ 

flxlO-' -_. 

5x10-' 

3x10-' 

4x10-» 
2x10-« 

2x10-". 

3x10' 

6x10-«..._ 

1x10-' 

8x10-' 

8x10- '• 
6x10' 
OxlO'* 
2X10  « 
9x  10-' 

•  Aoumed  to  tw  2S.S  monttw. 
'  Assumed  latency  penod  of  11  months. 
'  Based  on  axdusaon  ol  rats  sacnftced  at  6,  12.  and  18 
monttw. 

A  drawback  to  Sielken's  assessment 
is  that  he  does  not  provide  any 
suggestions  on  how  to  perform  a 
species-to-species  conversion.  Thus,  he 
has  not  made  an  attempt  to  make  the 
findings  from  extrapolation  of  the  CUT 
rat  data  relevant  to  workers  exposed  to 
formaldehyde.  The  paper  addresses  only 
continuous  exposures  at  a  roughly 
constant  concentration  where  exposures 
occur  for  6  hr/day.  5  days  a  week. 
Seilken,  himself,  acknowledges: 

In  many  practical  situations,  there  are 
intermittent  exposures  or  exposures  where 
the  dose  level  changes  over  time.  These 
situations  should  be  recognized  as  di^erent 
.  .  .  and  call  for  special  risk  assessment 
techniques .  .  .  the  development  of  such 
techniques  is  in  its  infancy .  .  .  [Ex.  45-5]. 

The  situation,  which  is  recognized  by 
Sielken.  causes  large  uncertainties  in 
other  risk  assessments,  as  well. 

Crockett  and  Crump  [Ex.  6^2383] 
applied  a  time-to-death-from-tumor 
model,  to  data  on  squamous  cell 
carcinomas  of  the  nasal  cavity  in  the 
CDT  rats.  For  a  fixed  time,  this  model 
collapses  to  the  multistage  model.  For  a 
fixed  dose,  the  model  reduces  to  a 


Weibull  distribution  in  time.  Exposures 
were  based  on  lifetime  average  daily 
doses  (LADDs)  reported  previously  by 
EPA  [Ex.  42-41].  No  attempt  to  adjust 
exposure  rates  to  account  for 
anatomical  differences  between  rats  and 
humans  was  made.. 

Since  the  CIIT  report  did  not  list 
causes  of  death  for  the  animals,  it  was 
assumed  that  all  nonscheduled  deaths  of 
animals  with  tumors  were  due  to  the 
tumors.  Parameters  for  estimation  of  risk 
were  determined  as  follows.  The 
number  of  animals  on  study  was  240, 
240,  240,  and  231  at  0,  2.  5.6  and  14.3, 
ppm,  respectively.  Mean  daily  exposure 
concentrations  were  estimated  by 
averaging  concentrations  for  periods  of 
actual  exposure  over  all  days  during  all 
periods,  including  weekends  and 
holidays  and  all  hours  of  the  day.  The 
results  of  these  adjustments  were  0,  0.35, 
0.96,  and  2.42  ppm  average 
concentrations  related  to  the  nominal 
concentrations  of  0,  2.  6,  and  15  ppm, 
respectively.  Average  lifetimes  were 
assumed  to  be  70  years  for  humans  and 
945  days  for  rats.  Working  lifetimes  for 
humans  were  assumed  to  be  40  years. 
The  basic  assumption  used  to  estimate 
human  risk  was  that  extra  risk  would  be 
the  same  whenever  both  species  are 
exposed  to  the  same  LADD. 

The  time-to-death-from-tumor  model 
fit  a  cubic  model.  MLEs  of  extra  risk 
were  740/100.000  at  a  0.35  LADD  (2  ppm 
occupational  exposure  equivalent),  71/ 
100,000  at  a  0.16  ppm  LADD  (1  ppm),  and 
7/100,000  at  0.085  ppm  LADD  (0.5  ppm). 
At  0.5  ppm,  Crockett  and  Crump's 
estimate  exceeds  Sielken's  estimate  by  a 
factor  of  700.  and  at  2  ppm  the  estimates 
are  larger  by  a  factor  of  60. 

While  EPA's  draft  assessment 
rejected  time-to-tumor  models,  because 
of  difficulties  in  dealing  with  sacrificed 
animals,  there  are  also  advantages  to 
such  an  approach.  For  example,  such 
models  automatically  account  for 
consequences  of  tumor-induced  early 
death,  and  they  appear  to  involve  less 
uncertainly  than  some  approaches  used 
to  correct  for  early  deaths.  Thus.  OSHA 
has  not  ruled  out  the  time-to-response 
models  of  Sielken  and  Crockett  and 
Crump  as  devices  that  can  augment 
information  about  risk  from 
formaldehyde  exposure. 

3.  Pharmacokinetic  Models.  A 
customary  procedure  in  quantitative  risk 
assessment  is  to  use  the  administered 
dose  as  the  independent  variable  in 
describing  a  dose-response  relationship. 
This  implicitly  presumes  a  linear 
relationship  between  administered  dose 
and  biological  activity  of  the  chemical  in 
the  target  tissue.  However,  the 
metabolism  and  pharmacokinetics  of 
some  chemicals  are  known  to  be 


nonlinear  [Ex  56].  To  overcome  these 
difficulties  some  investigators  have 
recommended  the  use  of  plausible 
pharmacokinetic  models  for  assessing 
risk  [Ex.  69-2364].  According  to  Paxton 
et  aL,  however,  these  pharmacokinetic 
models  have  not  been  accepted  as  valid 
for  general  use  because: 

They  tend  to  be  considerably  less 
conservative  than  the  currently  accepted  low- 
dose  extrapolation  models  without  having 
been  demonstrated  to  be  biologically 
accurate  [Ex.  56]. 

In  1983.  Hoe!  et  a/.  [Ex.  69-23B4] 
proposed  a  model  for  assessing  cancer 
risk  based  on  the  conclusion  that  the 
carcinogenic  response  should  be 
proportional  to  the  concentration  of 
specific  types  of  DNA  adducts.  It  was 
further  suggested  that  empirical  data  on 
the  relationship  between  cancer 
incidence  and  effective  dose  could  then 
be  fitted  to  a  one-hit  model  [Exs.  56.  63]. 

For  formaldehyde,  estimates  exist  of 
the  total  number  of  DNA  adducts 
formed  at  several  concentrations  of 
formaldehyde,  derived  from  a  study 
conducted  by  Casanova-Schmitz  and 
coworkers  [Ex.  62].  Casanova-Schmitz  et 
al.  examined  the  mechanisms  by  which 
radioactively  labeled  carbon  ("C)  in  '* 
C-formaldehyde  was  transferred  to 
macromolecules  in  the  respiratory  and 
olfactory  mucosa  and  in  the  bone 
marrow  of  Fischer-344  rats  exposed  for 
two  6-hour  periods  to  formaldehyde  at 
concentrations  of  0.3,  2,  6, 10,  and  15 
ppm.  The  major  route  of  nucleic  acid 
labeling  at  all  concentrations  and  in  all 
tissues  was  metabolic  incorporation. 
Protein  labeHng  in  the  respiratory 
mucosa  was  due  mainly  to  covalent 
binding;  evidence  for  covalent  binding 
of  formaldehyde  to  respiratory  mucosal 
DNA  was  obtained  at  concentrations  of 
2  ppm  or  greater.  While  the  binding  to 
proteins  increased  in  an  essentially 
linear  manner  with  the  airborne 
concentration,  the  binding  to  DNA  was 
significantly  nonlinear  with  respect  to 
airborne  formaldehyde  concentrations. 
For  example,  the  formaldehyde 
covalendy  bound  to  DNA  at  6  ppm  was 
10.5-fold  higher  than  at  2  ppm. 
Casanova-Schmitz  et  al.  noted  that: 

The  nonlinear  increase  in  covalent  binding 
to  respiratory  mucosal  DNA  with  increasing 
CHiO  concentrations  may  be  explained 
eitherby  a  decrease  in  the  efficiency  of 
defense  mechanisms  or  by  an  increase  in  the 
availability  of  reaction  sites  on  the  DNA 
resulting  from  increased  cell  turnover  [Ex. 
62). 

To  directly  compare  risk  estimates 
based  on  delivered  versus  administered 
dose,  Starr  and  Buck  [Ex.  63]  used  the 
data  collected  by  Casanova-Schmitz 
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and  coworkers  atCIIT  (Ex.  62]  to 
develop  a  quantitai  ive  assessment  of  the 
risk  of  cancer  from  formaldehyde 
exposure.  Starr  an(  Buck  assumed  that 
any  type  of  DNA-fc  rmaldehyde  adduct 
formation  could  be  used  as  a  measure  of 
the  effective  dose  at  the  target  site.  The 
dose-response  curv  e  was  derived  from 
data  on  the  incidence  of  squamous  cell 
carcinoma  of  the  ni  val  cavity  in  rats  in 
the  CUT  chronic  bi(  assay.  To  be 
consistent  with  a  C  'SC  risk  assessment 
used  to  support  its  iecision  to  ban  urea- 
formaldehyde  foam ,  Starr  and  Buck 
employed  tumor  in<  idence  rates  through 
the  first  25  months  ^  )f  the  study,  and  they 
excluded  animals  s  icrificed  at  6. 12,  and 
18  months.  Four  qui  intal-response 
models  were  emplo  ^ed;  the  probit.  logit, 
Weibull.  and  multistage  models.  The 
authors  estimated  a  functional 
relationship  betwec  n  administered  dose 
and  delivered  dose.  The  curve  was 
approximated  by  tvf  o  linear  relations, 
one  from  0  to  2  pprt  and  the  other  for 
concentrations  abo|e  2  ppm.  For 
example,  at  an  administered  dose  of  0.3 
ppm,  the  relative  concentration  of 
covalently  bound  formaldehyde  was 
0.007  nmol/mg  DNA/ppm.  At  2.0  ppm, 
this  relation  changep  to  0.011  nmol/mg 
DNA/ppm.  From  5.6  to  15  ppm,  the 
relative  concentratipn  of  covalently 
bound  formaldehyde  remained  fairly 
uniform,  between  0.D39  and  0.042  nmol/ 
mg  DNA/ppm.  The  iltimate  effect  of 
using  this  functiona  model  for 
"delivered  dose"  to  estimate  low  dose 
risk  is  to  predict  a  s  nailer  risk  at  doses 
below  2  ppm  (airboine)  than  is  predicted 
by  models  using  adi  linistered  dose. 
Since  the  relationsh  p  between 
administered  dose  i  nd  delivered  dose  at 
levels  above  2  ppm  was  assumed  to  be 
approximately  one-  o-one,  above  2  ppm, 
risk  estimates  for  d(  livered  or 
administered  dose  a  re  approximately 
equal.  The  results  a  «  shown  in  Table  3. 

It  was  hypothesized  that  the  use  of 
delivered  dose  might  lead  to 
linearization  of  the  i  nodel  in  low-dose 
regions.  In  fact,  Stai  r  and  Buck  found 
only  marginal  imprc  vements  in  fitting 
the  models  when  de  ivered  dose  were 
substituted  for  adm:  nistered  ones. 


Table  3— Estimates 
MINISTERED  Dose  (/|) 
(D)    AT    Selected 
Concentrations  • 


OF  Risk  Based  on  Ad- 
ANO  Delivered  Dose 
Air    Formaldehyde 


(ppm) 


1.0. 


2.51x10-7 
4.70x10-9 
314x10-5 
5J8X10-7 
^S1x10-4 


95  percent 

conndence 
bound 


156x10-4 
619x10-5 
&0«XlO-4 
3.10x10-4 

i.aoxio-3 


Table  3.— Estimates  of  Risk  Based  on  Ad- 
ministered Dose  (A)  and  Delivered  Dose 
(D)  at  Selected  Air  Formaldehyde 
Concentrations  '—Continued 


Concentration 
(P(xn) 


Dose 
measure 


MLE> 


4.70x10-6 


95  percent 
upper 

conlidence 
bound 


6.24x10^4 


•  Starr  and  Buck  (1964).  Ex  63 

'Maximum  Ukekhood  Estimated  from  Multistage  Model. 

Several  factors  could  account  for  this 
failure  to  find  linearity.  First,  cell 
turnover  may  play  a  concentration- 
dependent  role  in  promotion  of 
formaldehyde  carcinogenesis.  A  second 
reason  may  be  that  DNA-adduct 
formation  has  not  been  proven  to 
represent  the  sole  mechanism  of 
formaldehyde's  carcinogenicity  [Ex.  70- 
49).  While  the  studies  of  delivered  dose 
versus  administered  dose  may  offer 
some  insight  into  the  relationship 
between  dose  and  the  number  of  tumors 
in  rats,  at  this  time,  there  is  no  evidence 
to  support  a  similar  relationship  in 
humans. 

Ashford  and  coworkers  at  the  Center 
for  Policy  Alternatives  (CPA)  developed 
a  mathematical  model  to  assess  human 
risk  from  exposure  to  formaldehyde  (Ex. 
70-lJ.  The  model  uses  the  information 
on  squamous  cell  carcinomas  in  rats 
from  the  CIIT  animal  bioassay  and 
converts  the  results  to  humans  by  use  of 
a  body  surface  area  correction.  The 
basis  for  the  model  was  CPA's 
hypothesis  that  the  most  significant 
factor  contributing  to  the  nonlinear 
dose-response  relationship  seen  in  the 
CIIT  study  is  caused  by  dose-dependent 
changes  in  the  efficiency  of  the  DNA 
repair  process  due  to  cell  death  and 
stimulation  of  cell  division. 

The  CPA  model  is  derived  from  the 
presumption  that  there  is  an  equilibrium 
point  where  the  generation  of  lesions  by 
formaldehyde  is  equal  to  the  loss  of 
lesions  through  DNA  repair  and  cell 
death.  When  a  cell  dies,  it  sends  a  signal 
to  replicate  to  a  proximate  cell,  and 
after  a  time  lag,  the  cell  replicates.  CPA 
assumes  this  reduction  in  live  DNA  and 
the  number  of  lesions  to  be  proportional 
to  formaldehyde  concentration. 

A  carcinogenic  transformation  occurs 
when  a  signal  to  replicate  is  received  by 
a  cell  with  an  appropriate  lesion.  (Not 
all  lesions  would  necessarily  result  in 
neoplasia).  The  rate  of  tumor  production 
is  thus  related  to  the  division  rate 
among  live  cells,  which,  in  turn,  is  a 
function  of  the  loss  of  cells  from 
necrosis.  The  rate  of  cellular  necrosis  in 
the  presence  of  formaldehyde,  or  other 
injurious  chemicals,  is  a  combination  of 
the  background  rate  of  cell  death  and 


necrosis  induced  by  exposure  to 
formaldehyde. 

Ashford  et  al.  also  applied  a 
correction  term  that  allowed  for  the 
possibility  of  multiple  primary  tumors  in 
the  same  animal.  Then,  by  assuming 
that  the  amount  of  formaldehyde  at  the 
active  site  is  linearly  related  to  the 
airborne  concentration  and  that  there  is 
no  situation  where  a  progressive  loss  of 
cells  occurs.  CPA  could  quantitively 
estimate  tumor  production  in  rats  at  any 
dosage  level. 

CPA  examined  the  number  of  life- 
years  lost  due  to  cancer  induced  by 
formaldehyde  and  how  these  would  be 
altered  through  more  stringent 
standards.  Ashford  et  al.  examined  the 
3-  and  5-year  survival  rates  for  white 
males  and  females  with  nasopharyngeal 
cancer  diagnosed  between  1955  and 
1964.  From  these  data,  the  authors 
computed  a  log  normal  distribution  for 
cancer  survival  after  diagnosis.  By 
assuming  that  the  worker  population 
developing  nasopharyngeal  cancer  from 
exposure  to  formaldehyde  would  have  a 
similar  age  distribution  and  survival 
experience,  they  estimated  about  14-18 
years  of  life  lost  per  case  of  cancer  of 
the  upper  respiratory  tract  due  to 
formaldehyde  exposure. 

4.  Maximum  Likelihood  Estimates 
and  Upper  Confidence  Limits.  It  has 
been  suggested  that  the  greatest  degree 
of  uncertainty  in  assessment  of  risk  from 
exposure  for  formaldehyde  at  low  doses 
is  the  decision  of  whether  to  consider 
background  carcinogenic  effects  as 
additive  or  independent  (Ex.  42-31]. 
Since  nasal  cancer  is  a  rare  disease  in 
man,  it  could  be  argued  that  the 
background  cancer  incidence 
contributes  little,  if  any,  additive  risk. 
However,  it  is  not  clear,  or  even 
predictable,  that  there  is  a  one-to-one 
site  specific  concurrence  in  target  sites 
between  humans  and  rats.  Humans  are 
exposed  to  many  more  carcinogens  and 
tumor  promoters  (e.g.  cigarette  smoke, 
saccharin,  aflatoxins]  than  a  laboratory 
rat. 

Since  available  data  have  suggested 
that  formaldehyde  can  interact  with 
several  carcinogenic  agents  or 
processes.  Crump,  the  EPA.  and  the 
CPSC  all  recommended  use  of  the 
linearized  multistage  model  at  low  doses 
which  they  felt  represented  an  upper 
bound  on  the  risk.  For  example,  the 
CPSC  assessment  holds  that  even 
though  the  MLE  gives  the  best  fit  to  the 
experimental  data,  it  does  not 
necessarily  give  the  best  description  of 
risk  at  low  doses.  The  CPSC  assessment 
recognizes  that  if  formaldehyde  cannot 
interact  with  background  processes  or 
other  environmental  carcinogens,  then 
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the  MLE  estimate  is  appropriate. 
However,  if  interaction  does  occur,  then 
the  upper  confidence  limit  (UCL)  is  a 
better  estimate  of  risk  at  low  doses. 

OSHA  has  chosen  the  maximum 
likelihood  estimates  of  risk  to  describe 
the  best  estimates  of  risk  from 
formaldehyde  exposure.  To  the  extent 
that  formaldehyde  is  acting  as  one  of  a 
group  of  common  carcinogens,  this 
maximum  likelihood  estimate  would 
lead  to  an  underprediction  of  risk. 
OSHA  has  particular  confidence  in  the 
use  of  MLE's  because,  first,  OSHA's 
estimates  do  not  extend  far  beyond  the 
region  covered  by  the  experimental 
data.  Hence,  extrapolation  from  the 
maximum  likelihood  curve  seems  highly 
appropriate. 

As  Sielken  pointed  out  in  his 
testimony: 

The  value  of  a  fitted  model  (the  maximum 
likelihou'i  •estimate]  at  a  particular  dose  is  the 
eslinidte  of  the  risk  at  that  dcfse  which  is 
most  consistent  with  the  presumed  family  of 
models:  that  is  to  say.  that  the  best  estimate 
of  risk  under  the  presumed  family  of  models 
is  the  value  of  the  fitted  model  itself 

In  addition,  to  the  model  family's  best 
estimate  of  risk  at  a  dose  level,  a  95  percent 
upper  confidence  limit  on  that  risk  can  also 
be  constructed. .  .  .  The  purpose  of  a  95 
percent  upper  confidence  limits  is  not  to 
estimate  the  risk  but  rather  to  be  sufficiently 
large  so  that  95  percent  of  the  time  they 
exceed  the  true  risk.  95  percent  confidence 
limits  are  upper  bounds  on  risk.  They  are  not 
estimates  of  risk  |TR  389). 

Second,  the  additional  evidence  on 
the  pharmacokinetic  actions  of 
formaldehyde  indicate  that  the  shape  of 
the  dose-response  curve  is  highly 
nonlinear.  Even  at  lower  doses,  the 
maximum  likelihood  curve  displays  this 
nonlinearity,  whereas  the  upper 
confidence  limit  curve  becomes 
approximately  linear.  Thus,  the  use  of 
upper  confidence  limits  as  estimates  of 
risk  would  not  be  reflective  of  the 
known  biologies  of  formaldehyde  action. 

The  ORA  report  indicated  a 
preference  for  the  use  of  the  95%  upper 
confidence  limits  as  a  measure  of  risk. 
The  report  noted  that  the  ML£',  or  the 
point  estimate  from  the  best-fitting  dose- 
respone  curve,  would  tend  to 
underestimate  risk  due  to  anatomical 
differences  between  man  and  rat  and 
apparently  greater  cytotoxicity  in 
primates  exposed  to  formaldehyde  than 
in  rats.  In  addition,  in  presenting  an 
estimate  of  "total"  risk,  the  ORA  added 
the  UCL  of  the  risks  based  on  the 
squamous  cell  carcinoma  data  and  the 
UCL  of  the  risks  based  on  the  polypoid 
adenomas. 

The  ORA  report's  conclusion  that  the 
UCL  was  a  more  meaningful  measure  of 
risk  than  the  MLE  was  criticized  at 
OSHA's  public  meeting.  First,  As  Dr. 


Sielken  notedi  "different  95%  upper 
conDdence  procedures  can  yield  very 
different  upper  bounds  on  risk.  In  other 
words,  there's  not  just  one  statistical 
way  of  computing  upper  bounds.  There 
are  many  different  procedures"  [TR  395]. 
Thus,  depending  on  the  procedure 
chosen,  one  could  get  very  different 
"estimates"  of  risk.  Second,  it  was  noted 
that  if  the  point  estimates,  represented 
by  the  MLE.  are  incorrect  by  some  factor 
related  to  improper  species-to-species 
conversion,  then  the  UCL  is  also 
incorrect.  Rather  than  use  the  UCL.  it 
would  be  more  appropriate  to  resolve 
the  discrepancy  in  the  conversion  factor. 

Thus,  as  in  previous  quantitative  risk 
assessments.  OSHA  has  based  its  best 
estimates  of  risk  on  the  maximum 
likelihood  estimates.  OSHA  has  tried  to 
describe  its  uncertainties  in  the  true 
estimates  of  risk  by  using  a  range  of 
risks  over  a  number  of  models.  The 
additional  biological  evidence  on 
pharmacokinetics  gives  OSHA 
confidence  that  the  use  of  maximum 
likelihood  estimates  offers  the  best 
representation  of  the  risk  from  exposure 
to  formaldehyde. 

D.  Other  Considerations 

1.  Relative  Susceptibilities.  Since 
OSHA  is  concerned  with  protection  of 
workers  and  data  used  to  define  the 
dose-response  curve  is  from  rats, 
uncertainties  enter  into  the  analysis 
because  of  the  lack  of  knowledge  of  the 
relative  susceptibilities  of  rats  versus 
humans.  There  are  several  difficulties  in 
converting  the  incidence  of  rat  nasal 
tumors  to  predictions  of  human  risk 
since  humans  breathe  more  air  than 
rodents,  are  larger,  live  longer,  are  not 
obligatory  nose  breathers,  and  may 
metabolize  formaldehyde  differently. 
Assumptions  must  allow  for  differences 
in  body  size,  nasal  surface  area,  target 
site,  and  metabohc  rate.  For  example, 
differences  in  target  tissue  might  be 
expected  since  humans,  unlike  rats,  are 
not  obligatory  nose  breathers.  Also,  the 
respiratory  systems  of  the  two  species 
differ  substantially. 

Furthermore,  workers  are  a  more 
heterogeneous  group  than  a  specific  rat 
strain;  they  are  exposed  to  other 
substances  that  could  be  cofactors. 
initiators,  or  promoters  of  a  carcinogenic 
response;  some  are  exposed  to  -^ 
formaldehyde  in  a  particulate  form, 
imlike  the  rat  which  was  exposed  to  a 
pure  gas  generated  from 
paraformaldehyde.  Thus  greater  species 
variability  in  humans  as  compared  to 
inbred  laboratory  animals  can  be 
anticipated.  A  distribution  curve  for  the 
tolerance  to  formaldehyde  exposure  for 
humans  would  show  a  much  broader 
distribution  of  responses  than  a  similar 


curve  for  a  single  strain  of  rats.  Hence, 
the  range  of  carcinogenic  response  will 
be  wide  and  proportionately  more 
humans  should  develop  cancer  at  lower 
doses.  Without  epidemiological  data,  no 
estimate  of  the  magnitude  of  this  effect 
can  be  made.  Thus,  it  was  suggested 
that  an  assessment  of  risk  based  on 
experimental  animal  data  could  cause  a 
bias  toward  underprediction  of  human 
risk  at  low  doses. 

In  assessing  the  human  risk  from 
exposure  to  formaldelhyde  on  the  basis 
of  the  rat  data  Siegel  et  al.  (Ex.  42-109] 
assumed  that,  in  the  absence  of  specific 
evidence,  the  intrinsic  susceptibilities  of 
humans  and  rats  are  identical.  Seigel 
and  colleagues  suggested  that  this 
assumption  introduces  substantial 
uncertainties  in  the  analysis.  This 
approach  is  consistent,  however,  with 
the  more  recent  recommendations  of  the 
Risk  Assessment  Panel  of  the  Consensus 
Workshop  [Ex.  70-63].  The  Panel 
recommended  that  airborne 
concentration  could  be  used  as  a 
surrogate  for  dose  in  the  absence  of 
better  information  at  the  present  time. 

Ashford  et  aJ.  [Ex.  70-1]  examined 
three  types  of  conversion  factors  to 
account  for  differences  in 
susceptibilities:  the  weight  of 
carcinogen/body  surface  area  times  the 
fraction  of  lifetime  exposed,  the  weight 
of  carcinogen/body  weight  times  the 
fraction  of  lifetime  exposed,  and  intake/ 
nasal  sinus  area.  Ashford  and 
colleagues  used  the  CIIT  data  to 
determine  that  corrections  based  on 
relative  body  surface  were  more 
predictive  than  those  based  on  relative 
body  weight.  The  correction  based  on 
body  weight  predicted  much  too  high  an 
incidence  and,  for  that  reason,  it  was 
rejected.  The  conversion  factor  based  on 
weight  per  body  surface  area— dose  in 
humans  equals  3.292  times  dose  in 
rats — was  used  by  the  authors  as  the 
most  plausible  correction.  However, 
they  did  not  take  into  account  the  much 
greater  reflex  apnea  found  at  high 
exposure  concentrations  in  the  mouse 
than  in  the  rat.  Without  such 
corrections,  this  approach  is  invaUdated. 

Factors  are  also  needed  to  correct  for 
a  number  of  additional  interspecies 
differences.  These  include  duration  of 
hfetime  exposure,  air  intake  by  different 
species,  and  relative  size  of  different 
species.  CPA  applied  a  linear  correction 
for  duration  of  exposure  as  a  fraction  of 
normal  lifespan.  In  reaching  this 
conclusion.  Ashford  et  al.  noted  that 
because  the  increase  in  cellular  necrosis 
from  a  single  exposure  is  greater  than 
Unear.  exposure  at  10  ppm  may  be  more 
than  twice  as  dangerous  as  a  similar 
exposure  at  5  ppm.  However. 
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which  is  only  60 1 
ventilation  rate  for 
mammalian  bodies 


experimental  data  j^ve  no  reason  t» 
predict  that  the  ris)c  from  two  3-month 
exposures  for  6  to  ^  hr/day  at  1  ppm  is 
anything  other  tha^  the  sum  of  the  risks. 
The  minute  volum^  of  respiration  for 
male  workers  inhaling  formaldehyde 
was  estimated  to  be  20  hters  as 
compared  with  0.1f4  liters  in  the  rat, 
eat  of  the  normal 
jrats.  Surface  areas  of 
I  have  been  found  to 
be  functions  of  (body  weight)  %.  which 
means  that  the  surtace  area  of  the 
human  body  is  about  42  times  that  of  the 
rat.  Based  on  tbesej  presumptions. 
Ashford  et  aJ.  estii$ated  worker  risk  per 
year  of  exposure  tc|  be  2.35x10"*  (2.35 
per  100.000)  at  0.19  {ppm.  9.8x10"  *(a8  per 
100.000)  at  0.75  ppii.  3.2x10" « (32  per 
100.000)  at  1.5  ppm^  and  4.2x10"'  (420  per 
loaooo)  at  3  ppm.  Prom  these  figures, 
the  authors  estimated  that  1.288  cancers 
per  year  (range  4  t4)  5.700)  would  occur 
without  additional  Regulation.  If 
compliance  with  a  BO-minute  ceiling  of  2 
ppm  occurred.  Ashford  et  aJ.  estimated  a 
residual  cancer  ris^  of  42  cases  per  year 
(range  2-370).  For  $  STEL  of  0.5  ppm,  the 
predicted  risk  was  18  cancers  per  year 
(range  1-132).  j 

Corrections  such]  as  calculation  of  an 
absorbed  dose  bas^d  on  relative  surface 
areas  of  the  nasal  oavity  were  also 
controversial.  Basc^  on  CUT  data  that 
estimated  the  absorbed  dose  rates  to  be 
0.154  /ig/min/cm'  &>r  rats  exposed  at  15 
ppm  and  an  estimate  of  the  surface  area 
of  the  human  nose.lSiegel  et  al.  [Ex.  42- 
109]  calculated  a  niaximum  dose  to  the 
nasal  cavity  for  the  male  human  of  1.47 
fig/min/cm*.  whicq  is  about  ten  times 
that  found  in  the  rqt.  Siegel  and 
coworkers  also  observe,  however,  that 
humans  do  not  hav^  to  breathe  through 
the  nose,  and  the  abtual  dose  to  the 
nasal  mucosa  coul4  be  much  less. 

In  contrast.  Squire  and  Cameron 
pointed  out  that  stijuctural  differences 
existing  between  ojan  and  animals 
influence  the  flow  m  air  currents 
through  the  nasal  qavity  which  affects 
deposition  on  the  efiithelial  surfaces. 
According  to  Squir^  and  Cameron: 

Comparisons  betwten  the  B0C3P1  moose, 
the  F344  rat,  and  maa  based  od  nornial 
minute  ventilation  an^  the  surface  area  of  the 
nasal  epithelium,  indicate  that  both  rodents 
have  approximately  twice  the  relative  surface 
area  than  man  for  filtering  inspired  air.  This 
difference  may  be  interpreted  to  indicate  that 
man  would  receive  ■  smaller  tar;get  dose  than 
rodents  if  both  were  Exposed  to  a  similar 
concentration  [Ex.  70f3i]. 

These  two  estimates  may  represent  up 
to  a  20-fold  di^ereikce  in  estimated  dose. 
Given  these  differetices.  the  lack  of  high 
quality  data  on  thel  human  nasa!  surface 
area,  the  questionable  interspecies 
comparability  of  neses,  and  the 


probability  that  target  tissues  differ  for 
humans  versus  rodents,  OSHA  rejected 
nasal  surface  area  corrections  as 
inadequate  for  the  performance  of 
interspecies  comparisons. 

Ashford  et  al.  also  rejected  a 
correction  based  on  nasal  surface  area 
because  of  a  lack  of  information  on 
conversion  factors  and  the 
implausibility  that  the  nasal  sinus  area 
is  the  sole  target  site  in  humans,  who 
can  also  breathe  through  the  mouth. 

Starr  and  Buck  [Ex.  63]  relied  upon 
measurements  of  formaldehyde 
covalentty  bound  to  respiratory  mucosal 
DNA  during  two  6-hr  exposures  to 
provide  a  measure  of  amount  of 
formaldehyde  actually  reaching  the 
target  site.  There  are  several  difiiculties 
with  Starr  and  Buck's  approach.  First, 
the  amount  of  formaldehyde  reaching 
the  target  tissue  in  short-term  relatively 
heavy  exposures  may  not  be 
representative  of  long-term  "light" 
exposures.  During  short-term  heavy 
exposures,  substantial  destruction  of  the 
nasal  epithelium  occurs;  tissues 
eventually  regenerate,  but  may  contain 
types  of  cells  not  present  originally  (thus 
^ving  rise  to  the  growth  of  different 
tumor  types).  Second,  little  improvement 
in  the  fit  of  the  curve  to  the 
experimental  data  beyond  that  provided 
in  a  plot  of  the  incidence  of  nasal  cancer 
against  the  airborne  concentration  was 
found.  Finally,  it  is  not  possible  to  fit  the 
existing  data  to  humans  since  no 
information  exists  on  covalent  binding 
of  formaldehyde  to  human  respiratory 
mucosal  DNA. 

Models  developed  by  Ashford  [Ex  70- 
1]  and  by  Starr  and  Buck  (Ex.  63]  are 
considered  to  be  too  speculative  at  this 
time  to  apply  their  estimates  of  risk  to 
worker  populations.  Ashford's  model 
was  derived  from  the  premise  that  there 
is  a  saturable  mechanism  involved  in 
the  carcinogenic  process.  Starr  and  Buck 
assume  that  the  concentration  of 
formaldehyde  actually  transported  to 
the  target  site  is  not  linearly  related  to 
airborne  exposure  concentration.  Both 
of  these  premises  are  possible,  but 
neither  one  presents  a  complete 
carcinodynamic  model.  Moreover, 
Ashford's  assumption  regarding  species- 
to-species  extrapolation  does  not  appear 
to  hold  in  the  light  of  calculations  of  the 
actual  inhaled  doses  for  rats  and  mice. 
In  addition,  the  Ashford  assessment  for 
multiple  tumors  may  need 
reexamination  in  light  of  information 
now  available.  Starr  and  Buck  have 
stated  that  data  do  not  apply  to  humans 
and  are  based  on  short-term  test  results. 
Thus,  OSHA  has  not  used  either  of  these 
models  to  quantitatively  assess  human 
risk,  although  the  implications  of  each 


for  the  relative  risk  at  high  versus  low 
doses  is  explored. 

Given  the  uncertainties  involved 
regarding  species-to-species 
extrapolation,  OSHA  has  adopted  the 
conclusions  of  the  Consensus  Workshop 
which  stated  that: 

Although  there  are  differences  in 
formaldehyde  carcinogenicity  among 
different  species,  at  present  there  is  no 
reason  to  assume  that  humans  would  be  more 
or  less  susceptible  than  the  rat.  The  panel  can 
only  assume  that  rats  and  humans  exposed 
for  the  same  proportion  of  lifetime  will 
exhibit  a  similar  carcinogenic  response,  all 
other  influences  being  equal.  The  panel 
recognizes  that  this  assumption  is  based  on 
the  lack  of  information  and  may  change  as 
further  data  become  available  [Ex.  70-56). 

Thus,  in  modeling  a  dose-response 
relationship  for  humans  from  the  CUT 
rat  data,  the  most  appropriate 
expression  appears  to  be  the  airborne 
formaldehyde  concentration,  as 
measured  in  the  rats'  exposure 
chambers.  Al  this  time,  neither  the 
target  dose  in  humans  nor  the 
corresponding  concentration  of 
fonnaldehyde  in  workers'  Ineathing 
zones  can  be  calculated.  It  is  understood 
that  use  of  a  unit  correction  factor  for 
species-to-species  extrapolation 
between  rats  and  humans  is  a  gross 
simplification  of  a  very  complex,  but 
otherwise  presently  unresolved,  issue. 
This  step  adds  to  the  uncertainly 
present  in  the  quantitative  risk 
assessment,  but  the  magnitude  of  the 
uncertainty  and  the  direction  of  bias 
introduced  cannot  be  estimated. 

2.  Dose-rate  Effects.  Since  cell 
replication  can  be  viewed  as  a 
compensatory  response  to  cell  damage 
and  necrosis,  the  differences  observed 
in  cytotoxicity  from  acute  and  chronic 
exposures  have  implications  regarding 
high  intermittent  exposures.  Increased 
cell  rei^ication  enhances  the  chances  of 
formation  of  DNA  adducts  because 
more  of  the  DNA  necessary  for  reaction 
with  formaldehyde  (single  strand  DNA) 
is  present.  Thus,  increases  in  cytotoxic 
effects  would  be  expected  to  increase 
the  probability  of  a  subsequent 
carcinogenic  response.  According  to 
Swenbeig  [Ex.  42-115): 

A  separate  but  related  consideration  is  the 
relative  importance  of  concentration  versus 
cumulative  dose.  Cytotoxicity  and  increased 
cell  proliferation  appear  to  be  related  to  the 
former,  if  one  compares  the  cumulative  dose  " 
to  rais  exposed  to  15  ppm  formaldehyde  6  hr/ 
day.  5  days/wk  (450  ppm-hr/wk)  with  that  of 
rats  exposed  to  3  ppm  for  22  h/day.  7  days/ 
wk  (462  ppm-h/wk)  it  is  readily  apparent  that " 
similar  cumulative  doses  of  formaldehyde 
resulted,  yet  the  lesions  and,  presumably,  the 
amount  of  cell  proliferation  are  vastly 
different.  It  would  appear  then  that 
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formaldehyde  conpentration  is  the  most 
important  consideration  in  determining 
response  and  that  the  response  changes 
drastically  when  toxic  concentrations  are 
achieved. 

The  concept  that  concentration  is  a . 
more  important  factor  than  cumulative 
dose  was  also  explored  by  Clary  who 
noted  that: 

A  total  dose  can  be  considered  by 
multiplying  concentration  by  time.  At  3  ppm 
in  the  Formaldehyde  Institute  Study,  this 
would  be  equivalent  on  a  total  dose  basis  to 
15  ppm  at  6  months  in  the  CIIT  study.  In  the 
Formaldehyde  Institute  study,  however, 
metaplasia  was  not  observed  in  rats  exposed 
at  1  ppm.  Again,  using  the  same  logic,  1  ppm 
for  22  h/day,  7  days/week  for  6  months 
would  give  an  equivalent  total  dose  equal  to 
5  ppm  if  exposure  was  only  6  h/day,  5  days/ 
week  for  6  months.  Metaplasia  was  seen  at  2 
ppm  in  the  CUT  study.  This  suggests  that 
what  we  are  looking  at  is  not  a  total  dose 
(concentration  x  time]  but  is  strictly  one  of 
concentration  [Ex.  42-28]. 

Since  the  information  presented  above 
indicates  that  the  concentration  may  be 
more  important  than  cumulative  dose, 
the  data  on  animal  carcinogenicity  will 
be  applicable  to  humans  only  where 
exposures  occur  under  approximately 
the  same  dosing  regimen.  At 
concentrations  sufficiently  high  to  cause 
promotion  of  cancer  through  cell 
proliferation  (2  ppm  and  above),  the 
actual  concentration  of  formaldehyde 
played  a  more  important  role  than  the 
cumulative  dose.  In  addition,  exposure 
characteristics  of  the  workplace  permit 
recovery  time  during  periods  of  non- 
work,  for  example,  evenings  and 
weekends.  At  low  doses,  this  could  be  a 
factor  in  reducing  risk;  however,  there 
are  indications  that  this  recovery  time 
does  not  appear  adequate  to 
compensate  for  the  great  increase  in  cell 
damage  at  high  doses  [Ex.  42-115,  70- 
23]. 

Swenberg  et  al.  reviewed  data  on  cell 
proliferation  in  groups  of  rats  exposed  to 
the  same  daily  dose  (ppm.  x  hr)  but  to 
different  concentrations  and  durations 
of  exposure  [Exs.  42-115;  70-23].  As 
seen  in  Table  4  below,  increases  in  cell 
proliferation  occurred  under  all  three 
test  conditions.  These  increases 
depended  on  formaldehyde 
concentration  and  on  location  in  the 
nose.  In  the  most  anterior  portion  of  the 
nose,  where  mucociliary  clearance  is 
minimal,  the  increase  in  cell  replication 
(5-fold)  was  approximately  the  same  in 
all  three  exposure  groups  (ie,  the 
cumulative  dose  model  is  the  controlling 
factor).  This  was  in  marked  contrast  to 
the  main  portion  of  the  respiratory 
epithelium,  the  primary  site  of  squamous 
cell  carcinomas  and  the  area  in  which 
mucociliary  clearance  is  prominent.  In 
the  midregion,  cell  proliferation  was 


strictly  concentration  dependent  and  not 
dependent  on  cumulative  dose. 

Table  4.— Effects  of  Concentration  and  Time 
on  Cell  Turnover  in  Rats 


Expotw* 


Control 

3  ppmxlZhr. 
6  pfxnxehr- 
12pp>nx3  hr 


Anterior 

epittiM- 

um  3 

dlyt 


3.0 
17.0 

16.4 
16.4 


CMMral  apUhMum 


3  dtys 


0.6 

173 

3.07 


lOdayt 


0^ 
048 
0.S3 
1.73 


These  results  suggest  that  in  the 
concentration  range  encompassed  by 
OSHA's  present  standard,  concentration 
may  be  of  much  greater  importance  than 
cumulative  dose.  This  implies  that  the  10 
ppm  peak  exposure  permitted  for  up  to 
30  minutes  under  the  current  standard 
may  carry  a  much  higher  cancer  risk 
than  an  equivalent  6-hour  exposure  (0.83 
ppm)  as  used  in  the  CIIT  experiment. 
Results  from  the  CIIT  bioassay  itself 
supports  this  conclusion.  There  was  a 
disproportionately  large  number  of 
animals  with  tumors  observed  at  the 
high  concentration  (67%)  in  relation  to 
those  responding  at  the  lower  dose 
(approximately  1%  at  5.6  ppm).  Thus 
while  the  data  may  be  too  scant  for  a 
quantitative  assessment  of  risk  from 
short-term  exposures  at  this  time,  the 
available  evidence  indicates  that  short- 
term  exposure  to  formaldehyde  may 
present  a  serious  carcinogenic  threat, 
over  and  above  the  risk  from  long-term 
low-level  exposure. 

3.  Effects  of  Promoters  on  Cancer 
Rjsk.  The  extremely  nonlinear  dose- 
response  curve  for  formaldehyde  leads 
to  a  very  high  degree  of  uncertainty  in 
projecting  risk  from  high  to  low  doses. 
This  curve  appears  to  be  representative 
of  two  separate  processes.  At  high 
doses,  factors  other  than  genotoxicity 
play  major  roles  in  the  carcinogenic 
response.  The  slowing  down  of 
mucociliary  flow  permits  a  greater 
amount  of  formaldehyde  to  penetrate  to 
the  nasal  epithelium  without  undergoing 
reaction  (and  detoxification)  or 
mechanical  removal.  Enhanced  cell 
proliferation  leaves  much  more  single 
strand  DNA  available  at  any  given  times 
for  reaction  with  formaldehyde.  Thus, 
replication  before  repair  occurs  is  much 
more  likely,  and  this  would  directly 
affect  the  cancer  incidence.  Other 
possible,  as  yet  unidentified, 
mechanisms  leading  to  cancer 
promotion  may  also  be  involved. 

The  expression  of  a  carcinogenic 
effect  at  lower  concentrations  is  so 
small  relative  to  the  response  at  the 
highest  concentration  tested,  14.3  ppm, 
that  an  accurate  projection  to  very  low 


doses  is  not  possible.  The  effects  of 
promotion  caused  by  tissue  damage 
overwhelm  the  underlying  information 
on  formaldehyde  as  a  complete 
carcinogen  at  the  dosage  levels 
acceptable  for  animal  testing.  Even  at 
the  lowest  concentration  tested,  2  ppm. 
no  malignancies  were  identified,  but 
slight  cytotoxicity  was  seen.  Thus,  even 
at  a  concentration  were  cancer 
incidence  rates  are  not  measurable  by  a 
standard  animal  bioassy,  an  enhanced 
response  due  to  the  influence  of 
promotion  would  be  expected.  This  in 
no  way  constitutes  evidence  of  a  true 
threshold  below  which  no  cancer  would 
occur  since  the  results  of  short-term,  in 
vitro  tests  clearly  demonstrate  that 
formaldehyde  is  capable  of  initiating  a 
genotoxic  reponse  without  regard  to  the 
use  of  a  tumor  promoter.  However,  these 
same  data  suggest  that  the  risk 
associated  with  the  low  dose  portion  of 
the  dose-response  curve  is  very  much 
lower  than  that  seen  at  high  doses  even 
though  these  risks  are  difficult  to 
quantify.  Clearly,  there  is  a  need  to 
assure  that  workers  are  never  exposed 
at  concentrations  where  effects  of 
promotion  begin  to  dominate  the  cancer 
incidence.  At  3  ppm  as  an  8-hour  TWA, 
a  concentration  which  lies  between  the 
2  and  5.6  ppm  concentrations  tested  in 
the  CUT  study,  cytotoxicity  would  be 
expected.  At  the  higher  level  of  5.6  ppm, 
less  than  a  factor  of  two  above  the  8- 
hour  OSHA  PEL,  frank  carcinomas  were 
seen.  Thus,  a  PEL  of  3  ppm  is  clearly 
within  the  the  region  of  the  dose- 
response  curve  where  slight  incremental 
changes  lead  to  large  increases  in  risk. 

E.  Estimates  of  Cancer  Risk  for 
Formaldehyde 

1.  Summary  of  Risk  Assessments.  A 
number  of  quantitative  assessments  of 
risk  of  exposure  to  formaldehyde  have 
been  conducted.  While  these  studies 
generally  rely  on  data  from  the  CIIT  rat 
inhalation  study,  the  selection  of  the 
mathematical  model  used  to  define  the 
dose-response  curve  varies,  showing 
differences  of  opinion  among  authors  as 
to  how  best  to  represent  the  risk  of 
exposure  to  formaldehyde.  The 
mathematical  models  most  frequently 
employed  were  the  3  or  5  stage 
multistage  models,  but  the  Weibull 
tolerance  model,  time-to-tumor  models, 
and  pharmacokinetic  models  derived 
specifically  for  formaldehyde  have  also 
been  used.  Many  different  models  can 
be  fit  to  the  CUT  data,  but  estimates  of 
risk  from  the  individual  models  diverge 
substantially  at  low  doses.  Examples  of 
other  methodological  differences  which 
result  in  variant  estimates  of  risk  are 
differences  in  the  correction  for  serial 
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sacrifices,  the  correaion  feetors  used  to 
extrapolate  to  different  durations  of 
exposure,  and  differint  opinions  as  to 
whether  backgrounq  effects  and  the 
carcinogenic  response  due  to 
formaldehyde  are  independent  or 
additive  at  low  dosei. 

Kang  and  Cbu  [Ex.  73-115]  prepared  a 
risk  assessment  bas<  d  on  preliminary 
results  from  the  Cmirat  study.  Kang 
and  Chu  assumed  thit  all  200  animals 
alive  after  the  6  and  |0  month  sacrifice 
were  at  risk.  Based 
results  of  the  CDT  s 
animals  bearing  any 
were  2.  5.  7.  and  90  a 
concentrations  of  0. 
ppm,  respectively, 
somewhat  from  die 
CUT  study.)  In  assessing  die  lifetime 
risk  of  cancer  in  humpns,  the  authors 
assumed  that  a  direct  conversion  of 
dose  (in  ppm)  in  aniiials  to  dose  in 
humans  could  be  apnied.  By  appfying 
upper  confidence  limits  fUCLs)  of  the 
multistage  model,  K.apg  and  Chu 
estimated  that  at  0.1  ppm.  56  workers 
out  of  100,000  would  develop  tumors. 
Corresponding  risk  estimates  at 
exposure  concentrations  of  OiS.  1.0, 3.01 
and  5J0  ppm  were  281),  58a  2,300,  and 
5,500  tumors  per  100,iOO  workers, 
respectively.  In  addition,  a  second 
method  of  estimatingjthe  risk  at  k>w 
doses  %vas  applied  tolthe  data.  Using  a 
model  developed  by  Caytor,  Kang  and 
Chu  estimated  140,  TtP,  and  1,400  tumws 
per  lOaOOO  workers  4t  doses  of  0.1.  OA. 
and  1.0  ppm,  respectiirely. 

A  second  quantitative  risk  assessment 
for  exposure  to  formaldehyde  was 
performed  in  1982  by  Clement 
Associates.  Inc.  undet'  contract  to  OSHA 
[Ex.  42-29].  This  wor|  was  published 
later  by  Siegel  et  al.  if)  a  peer  reviewed 
journal  Regulatory  Tbxicology  and 
Pharmacology  [Ex.  43-109).  Siege!  et  al. 
concluded  that  the  animal  data  must  be 
used  for  the  risk  assessment  because 
there  were  no  adequate  epidemiological 
data  for  estimating  carcinogenic  dose- 
response  for  human  Exposure.  The  COT 
rat  inhalation  study  Was  selected  to 
predict  human  risk  sittce  it  was  the  only 
multidose  oncogenicity  study  in  animals 
available.  Adjusting  lor  the  number  of 
rats  at  risk  in  a  manner  diHerent  firom 
Kang  and  Chu.  the  tutnor  incidence  rates 
were  0/216.  0/2ia  2/n4,  and  103/200  at 
exposure  concentrations  of  0,  ISi,  5.6, 
and  14  J  ppm.  respectively.  Based  on  a 
multistage  model  wits  three  dose- 
related  stages,  Siegel  predicted  the 
excess  number  of  can  cer  deaths  from 
exposure  to  formaldefiyde  over  an  entire 
working  lifetime  at  various 
concentntioos  [Exs.  42-29;  42-109). 
These  are  given  in  Ti  bie  S. 
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In  comments  to  HUD  on  a 
manufactured  housing  product  standard 
[Ex.  42-31).  CPSC  described  the 
methodology  it  used  to  estimate  risk  of 
cancer  associated  with  residence  in 
mobile  homes.  To  define  the  dose- 
response  curve.  CPSC  also  used  data 
from  the  CIIT  rat  study.  CPSC  examined 
other  data,  including  die  NYU  study  and 
the  COT  mouse  study,  the  CUT  mouse 
data  were  not  used  because  of  the 
smaller  number  of  animals  at  risk  (due 
to  unrelated  early  deaths)  and  the 
decrease  in  respiration  rate  that  occurs 
when  the  mice  are  exposed  to 
formaldehyde.  The  NYU  study  was  not 
used  because  a  single  dose.  14  ppm.  was 
employed  which  is  inadequate  to  define 
the  shape  of  the  exposure  response 
curve.  CPSC  chose  the  multistage  model 
to  calculate  individual  risk  at  low  doses. 
CPSC  gave  estimates  for  two  different 
ranges  of  the  dose-response  curve.  If  Lis 
level  of  exposure  administered  for  a 
lifetime  (aiSxppm  for  Uie  CUT  raU). 
the  lowest  lifetime  estimated  excess  risk 
was  predicted  from  the  maximum 
likelihood  equation  %vith  five.dose- 
related  stages  (0,000037L*-|-Oi)0001lL'0. 
At  levels  below  1  ppm.  CPSC  calculated 
the  maximum  Ufetime  estimated  excess 
risk  from  the  linear  relation.  a028  L. 
This  UCL  presumes  interactions  with 
background  processes.  At  1  ppm.  CPSC 
calculated  an  MLB  of  risk  of  4.8  x  10~  ' 
(4.8  per  lOaOOO)  and  a  UCL  of  2.8X10'* 
(2800  per  100,000]  as  lower  and  upper 
bounds  of  individual  risks,  respectively. 

The  ORA  assessment  [Ex.  43]  relied 
on  the  CPSC  analysis  to  calculate 
estimates  of  risk  with  certain  notable 
methodological  changes.  The  number  of 
rats-at-risk  was  calculated  by 
eliminating  anhnals  killed  b^ore  24 
months,  those  whose  nasal  cavities 
were  not  histopatbologicaliy  examined, 
and  all  animals  dying  before  the  first 
tumor  was  observed  at  11  months.  In 
addition  to  predicting  risks  frtmi  the 
squamous  cell  carcinoma  data,  the  CHIA 
report  also  included  a  prediction  of  risk 
from  the  benign  tumor  (pol3rpoid 
adenoma)  data.  Adjustments  to  the 
number  of  rats  at  rtek  of  polypoid 
adenomas  yield  7  tiuoors  in  158  rats-at- 


risk  at 2 p>pm  and  1  in  159 control    ■■   '  '-■ 
animals. 

The  mathematical  models  chosen  in    - 
the  ORA  report  were  the  multistage 
model  not  restricted  by  the  number  of 
experimental  doses  and  the  one-hit 
model  Under  these  circumstances,  the 
squamous  cell  dose-response  curve  best 
fit  a  5-stage  model  with  positive 
coefiicients  In  only  the  fourth  and  fifth 
terms.  The  multistage  model  chosen 
gave  a  better  fit  to  the  experimental 
data  than  one  restricted  to  three  stages. 
A  one-hit  model  was  selected  for  the 
polypoid  adenoma  data.  Predictions  for 
lifetime  risk  using  the  above  set  of 
assumptions  are  presented  in  Table  6. 

Table  6.— Ijfetimc  Risk  of  Cancer  Per 
t00,ooo  Workers,  the  ORA  Report  (1984)  < 
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The  EPA  has  prepared  a  draft 
assessment  of  the  risk  of  cancer  to  "  -  }  - 
garment  workers  and  residents  of      ^    ^ 
manufactured  housing  In  support  of  their 
TSCA  section  4(f)  designation  for  these 
two  sources  of  exposure  to 
formaldehyde  [Ex.  73-149).  This  EPA 
assessment  is  a  preliminary  draft 
subject  to  changes  reconmiended  by  the 
Science  Advisory  Board  (SAB)  of  die 
Environmental  Healdi  Committee  which 
reviewed  the  document  on  )une  20, 1985  - 
[Ex.  73-87).  The  EPA  based  their  dose- 
response  modeling  on  the  incidence  of 
squamous  cell  carcinomas  in  the  dTT 
rat  study.  The  CUT  mouse  data  were       ' 
considered  to  be  suggestive  evidence  of  ' 
carcinogenicity  from  formaldehyde 
inhalation,  but  the  results  were  not  used 
in  dose-response  modeKng  because  of 
the  limited  response.  The  NYU  study  in    . 
rats  was  considered  corroborating 
evidence  inappropriate  for  modeKng 
dose-response  corves  because  only  one 
exposure  concentration  was  tested.        «•' 

Although  EPA  examined  the  concept 
of  calculating  "delivered  dose"  from 
information  on  DNA-formaldeltjrde 
adducts,  they  chose  ambient  air 
concentration  as  the  measure  of  dose. 
Risk  estimates  were  calculated  by  use  of 
the  multistage  model  without  restrrctioR. 
Estimates  shown  in  Table  7,  were  based 
on  model-derived  point  estimates  for  a 
5-8tage  model  and  their  associated 
upper  95  percent  UCLs.  The  UCLs 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  50.  No.  237  /  Tuesday.  December  10,  1985  /  Proposed  Rules 


50459 


correspond  to  those  derived  from  the 
linearized  multistage  model.  EPA  also 
examined  time-to-tumor  models  but 
rejected  them  because  of  questions 
raised  regarding  lack  of  information  on 
cause  of  death  in  experimental  animals 
and  problems  regarding  bow  to  handle 
sacrificed  animals. 

The  CUT  study  exposed  rats  for  6  hrs/ 
day.  5  days/wk  for  24  months.  EPA 
estimated  that  apparel  workers  are 
exposed  for  36  hrs/wk  for  40  years  and 
mobile  home  residents  are  exposed  on 
an  average  for  112  hrs/wk  for  10  years. 
To  adjust  for  exposure  duration,  each 
estimate  of  lifetime  risk  was  multiplied 
by  the  proportion  of  a  human  lifetime 
actually  exposed.  This  results  in  a 
smaller  estimated  risk  than  application 
of  a  scaling  factor  to  dose  before 
substitution  into  the  model  for  factors 
greater  than  one  and  a  greater 


correction  if  the  scaling  factor  is  less 
than  one.  EPA  acknowledges  that  the 
correction  factors  applied  are  based  on 
simplified  assumptions  since  little 
scientific  knowledge  exists  to  address 
the  problem. 

The  EPA  also  calculated  risk 
estimates  based  on  polypoid  adenomas 
although  they  cautioned  that  there 
appears  to  be  little  credible  evidence 
that  polypoid  adenomas  progress  to  the 
malignant  tumors  seen  in  the  CIIT  study. 
The  EPA  employed  the  same  data  as 
was  used  in  the  ORA  report.  7 
adenomas  in  159  animals  exposed  at  2 
ppm  and  1  in  156  controls.  Since  the  true 
slope  of  the  dose  response  curve  is 
unknown,  EPA  fit  a  straight  line  through 
zero  and  the  exposure  data  results  at  2 
ppm.  Risk  estimates  calculated  by  EPA 
based  on  polypoid  adenomas  and  on 
squamous  cell  carcinomas  are  shown  in 
Table  7. 


Table  7.— Estimates  of  Risk  Predicted  From  Two  Tumor  Types,  From  Exposure  To 

Formaldehyde  EPA  (1985) ' 
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'  Ex.  73-149 

'  Based  on  indderKe  data  given  in  Table  1. 

EPA  noted  that  the  major  contributor 
to  the  uncertainty  seen  in  the  risk 
estimates  is  the  steep  dose-response 
seen  in  the  rat  study.  This  would  not 
affect  the  analysis  of  the  polypoid 
adenoma  data.  However,  EPA  also 
recommended  that  risk  estimates 
derived  from  the  polypoid  adenoma  data 
not  be  added  to  estimates  derived  from 
the  squamous  cell  carcinoma  data 
because  of  uncertainties  associated  with 
the  polypoid  adenoma  data  set,  its 
statistical  significance,  the  uncertain 
nature  of  the  risk  estimation,  and  the 
question  regarding  progression  to 
malignant  tumors.  In  addition.  EPA 
recommended  that  greater  weight  be 
given  to  risk  estimates  derived  from 
squamous  cell  carcinomas  because  of 
their  frank  carcinogenic  expression, 
their  statistical  significance,  and  their 
positive  dose-response  relationship. 


This  position  is  in  concordance  with 
OSHA's  approach. 

Brown  (Ex.  69-15]  evaluated  the 
carcinogenic  risk  of  handling 
formaldehyde  over  a  range  of  ambient 
air  concentrations  likely  to  be 
encountered  in  the  workplace  and  at 
home.  The  data  used  to  construct  a 
dose-respranse  curve  were  from  the  CIIT 
study  of  rats.  Brown  reported  risk 
estimates  applicable  to  this  species 
only,  and  he  did  not  extrapolate  these 
results  to  humans.  As  seen  in  Table  8. 
the  range  of  risk  predicted  for  lifetime 
exposures  at  the  present  OSHA  PEL  of  3 
ppm  is  9  to  82  additional  occurrences 
per  100.000  with  UCLs  of  212  to  633 
additional  cancers/ 100,000.  Reduction  of 
exposure  to  1.0  ppm  reduces  risk  to  0  to 
6.5  additional  cases/100,000,  with  UCLs 
of  0.2  to  204  cases/100,000. 
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Table  8.— Lifetime 


Risk  of  Squamous  Ceu  Carcinomas  to  Rats  Preoicteo  for  Various 
Models  (Brown) 
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2.  Conclusions  R^arding  Human  Risk 
of  Cancer  from  WaHishift  Exposures. 
OSHA  has  made  pi  eliminary  risk 


estimates  using  the 


information 


discussed  in  the  pr  >vious  sections.  The 
degree  of  risic  has  l|een  calculated  for  a 
number  of  alternative  PELs.  OSHA 
believes  that  these  estimates  of  risk  are 
most  applicable  to  workers  whose 
exposures  remain  i  elatively  constant 
throughout  the  day^  Based  on  the  3-  and 
5-8tage  multistage  yodels,  the  range  of 
estimates  for  lifetime  occupational 
exposure  to  formali  iehyde  is  0-3  cases/ 
100.000  workers  at  miform 
concentration  of  0.!  ppm;  0.6-23  cases/ 
100.000  at  1  ppm.  3.?-78  cases/lOO.OOO  at 
1.5  ppm,  6-184  casefe/lOO.OCX)  at  2  ppm. 
and  71-620  cases/lOO.OOO  at  3  ppm. 
Actual  risk  is  probi  bly  near  the 
midpoint  of  the  ran  ;e  as  long  as  short- 
term  excursions  ab  )ve  the  8-hour 
average  do  not  occi  ir.  since  some  of  the 
variability  at  the  hi  ;h  and  low  ends  is 
known  to  be  cause<  by  biases 
introduced  into  the  assessments.  If 
excursions  occur,  tl  e  risk  would  be 
higher  than  the  MU !  estimates.  A 
reduction  in  the  8-h  ■  TWA  from  3  to  1 
ppm  represents  a  21  -fold  to  118-fold 
reduction  in  risk;  re  jucing  the  PEL  to  1.5 
ppm  would  result  ir  an  8-  to  22-fold 
reduction  in  risk.  A  reduction  in  the  PEL 
from  3  ppm  to  0.5  p]  im  would  correspond 
to  a  greater  than  20  '-fold  reduction  in 
risk. 

As  in  all  risk  assc  ssments.  some 
uncertainty  has  ent  (red  into  the  analysis 
as  assumptions  weie  made  to  fill  gaps 
where  data  is  missi  ig.  For 
formaldehyde,  thesi  i  include  the  lack  of 
information  on  huir  an  risk,  the  need  to 
correct  cancer  incic  ence  rates  for 
sacrificed  animals,  he  limits  on  ability 
to  detect  cancer  im  losed  by  the  size  of 
the  animal  study,  tl  e  enhanced  response 
caused  by  promotio  ii  of  cancer  at  high 
doses,  and  the  unkr  own  influence  of 
other  carcinogens  p  -esent  in  the  human 
environment. 

Corrections  for  sc  rial  sacrifice  do  not 
contribute  a  major  i  ource  of  error  unless 
the  correction  factor  also  affects  the 
model  selected,  and  OSHA  has  made  no 
attempt  to  alter  the  estimates  of  the 
original  authors.  W  lere  bias  can  be 
identified,  it  appear  s  to  lower  risk 


estimates  slightly.  Limitations  of  sample 
size  tend  to  cause  underestimation  of 
risk  at  low  doses  since  experimental 
data  can  indKcate  no  risk  where  true  risk 
is  about  0.5  cases/lOO  or  less.  At  high 
doses,  promotional  effects  can  occur 
because  regeneration  of  cells  rendered 
necrotic  by  chemical  action  makes 
single  stranded  ONA  available  for  direct 
chemical  reaction.  Proliferation  of  cells, 
and  possible  incorporation  of  altered 
DNA  into  them,  occurred  at  all 
concentrations  of  formaldehyde  tested 
in  the  CIIT  rat  study  and  this  appears  to 
be  a  major  factor  contributing  to  the 
results  seen  at  the  highest  dose. 
Whether  the  bias  introduced  because  of 
promoters  leads  to  overestimation  of 
underestimation  of  risk  may  depend  on 
the  mathematical  model  chosen.  In  the 
case  of  formaldehyde,  these  effects  are 
so  substantial  that  they  make  a  precise 
estimate  of  risk  at  low  doses  difficult.  In 
addition,  an  unknown  degree  of 
uncertainty  in  the  risk  estimates  occurs 
because  of  reliance  on  animal  data  as  a 
predictor  of  human  risk;  without 
additional  data,  the  bias  introduced  into 
the  assessment  of  risk  by  this 
uncertainty  cannot  be  determined. 

Based  on  an  assessment  of  the  various 
mathematical  models  available  for 
determining  risk,  OSHA  has  concluded 
that  the  multistage  family  of  models  are 
the  most  appropriate  descriptors  of  risk. 
None  of  the  models  account  for  the 
possibility  that  the  carcinogenic 
response  could  be  enhanced  because  of 
tumor  promotion  caused  by  chemically 
induced  toxicity.  However,  this  is 
known  to  be  the  case  for  formaldehyde, 
even  at  the  lowest  dose  tested  in  the 
CIlT  study.  Thus,  the  observed  dose- 
response  curve  represents  at  least  two 
processes,  the  underlying  risk  of  direct 
carcinogenesis  by  low  doses  of 
formaldehyde  and  the  risk  due  to 
promotion  of  carcinogenesis  by 
initiators  and  direct  carcinogens.  Only 
the  multistage  model  is  capable  of 
adjustment  for  this  second  effect.  Given 
the  available  data,  there  is  no  way  to 
distinguish  as  to  whether  the  3-  or  5- 
stage  model  better  represents  the  risk. 
Consequently,  results  from  both  models 
have  been  used  by  OSHA  in  predicting 
its  best  estimate  of  risk. 


Biological  evidence  indicates  that  the 
effects  of  formaldehyde  are  strongly 
related  to  the  concentration  of  exposure. 
The  CIIT  study  demonstrates  this  e^ect 
in  that  exposures  at  higher 
concentrations  (15  ppm)  cause  a  much 
greater  response  that  lower 
concentration  (6  ppm).  In  the  CIIT 
bioassay,  however,  OSHA  notes  that 
animals  were  exposed  at  relatively 
uniform  concentrations  throughout  the 
study,  whereas  many  workers  probably 
will  be  exposed  to  varying 
concentrations  including  high  ecursions, 
throughout  the  day.  OSHA's  best 
extimates  of  risk,  therefore,  apply  to 
situations  where  employee  exposure  is 
constant.  OSHA  believes  that 
excursions  above  the  TWA  level  will 
result  in  substantially  greater  risk  than 
predicted,  but  due  to  the  lack  of 
adequate  data,  OSHA  has  not  quantified 
the  extent  of  the  increased  risk  at  this 
time. 

F.  Estimation  of  Risk  of  Sensory 
Irritation 

In  addition  to  the  risk  of  cancer 
associated  with  the  short  term 
exposures,  there  is  also  a  risk  from  the 
acute  irritant  effects  of  formaldehyde. 
Sensory  irritation  is  not  easily  measured 
by  a  quantitative  clinical  test.  Rather,  it 
depends  on  perceptions  of  the 
individual,  which  can  be  quite  variable. 
Additional  factors  which  some  effect  are 
(1)  the  inherent  genetic  variability  in 
susceptibility  in  a  heterogeneous  species 
such  as  humans,  (2)  the  acquisition  of 
tolerance  to  exposure,  and  (3)  the  fact 
that  as  concentration  increases,  both  the 
number  of  different  biological  effects 
and  their  severity  increase.  In 
recognition  of  these  complicating 
factors,  the  Consensus  Workshop 
decided  not  to  conduct  a  quantitative 
assessment  of  the  risk  of  irritant  effects 
from  formaldehyde  (Ex.  70-56).  OSHA. 
however,  believes  there  is  some  data 
which  can  provide  a  reasonable  basis 
for  quantified  approximations,  although 
not  the  type  needed  for  a  rigorous 
mathematical  analysis. 

As  discussed  earlier,  in  a  short  term 
study  of  irritant  effects,  Andersen  and    . 
Molhave  [Ex.  42-10]  developed  a  scale 
of  discomfort  ratings.  They  assigned  a 
score  of  100  to  intolerable  discomfort,  an 
average  score  of  83  to  strong  discomfort, 
50  (average)  to  discomfort.  17  (average) 
to  slight  discomfort,  and  0  to  no  effects. 
Following  5-hour  exposures,  healthy 
volunteers  developed  conjunctival 
irritation  and  dryness  of  the  nose  and 
throat  at  the  following  rates;  in  19 
percent  for  exposure  at  0.25  ppm,  in  31 
percent  at  0.42  ppm,  and  94  percent 
following  exposures  of  0.83  or  1.6  ppni. 
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Average  subjective  discomfort  ratings 
were  7  at  0.33  ppm  (0.25  and  0.42  ppm 
scores  averaged),  11  at  0.83  ppm  and  18 
at  1.6  ppm. 

In  a  study  of  formaldehyde  exposure 
in  17  industries,  SOCMA  collected 
information  on  nose  and  eye  irritation 
and  calculated  average  exposive  levels. 
Companies  participating  in  the  study 
indicated  no  odor  80.0  percent  of  the 
time  (average  exposure  0.3  ppm),  barely 
detectable  odor  during  12.4  of  the  work 
time  (average  exposure  0.8  ppm),  clearly 
detectable  odor  5.8  percent  of  the  time 
(1.8  ppm  average  exposure),  almost 
intolerable  odor  0.7  percent  of  the  time 
(2.5  ppm  average),  and  intolerable  odor 
0.3  percent  of  the  time  (3.7  ppm  average 
exposure).  These  Hgures  are  quite 
consistent  with  Andersen  and 
Molhave's  report  where  81  percent  of 
the  volunteers  exposed  at  0.25  ppm  and 
69  percent  exposed  to  0.42  ppm 
experience  no  discomfort  Likewise,  at 
higher  levels  of  exposure,  the  clearly 
detectable  odor  in  SOCMA's  report 
approximately  corresponds  to  an 
average  subjective  irritant  score  of  50, 
almost  intolerable  odor  to  83,  and 
intolerable  to  100.  [Ex.  43] 

Based  on  the  study  by  Andersen  and 
Molhave  coupled  with  the  SOCMA  data 
on  employee  estimates  of  the  percentage 
of  time  that  the  odor  of  formaldehyde 
was  detectable,  the  ORA  report  (Ex.  43] 
provided  a  rough  evaluation  of  irritant 
effects  that  should  be  experienced  at 
various  levels  of  exposure.  It  was 
estimated  that  exposures  over  3  ppm 
would  be  nearly  intolerable  to  all 
workers,  and  between  1  and  3  ppm  all 
workers  would  experience  some 
discomfort  to  strong  discomfort.  For 
exposures  between  0.5  and  1.0  ppm,  31 
to  94  percent  were  expected  to 
experience  slight  discomfort.  At  levels 
of  0  to  0.5  ppm,  up  to  20  percent  would 
still  experience  slight  discomfort. 

These  estimates  were  based  solely  on 
the  responses  of  volunteer  subjects  and 
workers.  Hence,  as  a  measure  of 
irritation,  these  estimates  are  limited  by 
the  qualitative  descriptors  assigned  to 
each  level  by  the  interviewees.  In 
addition,  these  estimates  are  not  able  to 
account  for  the  length  of  time  before 
adaptation  occurs  and  irritation 
diminishes.  They  are,  however, 
strikingly  similar  to  the  estimates  of 
irritation  effects  derived  by  the  National 
Academy  of  Sciences,  in  1981  [Ex.  42- 
87].  These  are  given  in  Table  B^ 


Table  9.— Predicted  Irritation  Responses 
OF  Humans  Exposed  to  Airborne  Form- 
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vriHKin 

IJ-SA 
0.5-1^ 
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20 
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10-20 

<20 

7-10 
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1-3 

MiTitMlon  indnc  lO^Sireng  inilalioa  gnal  dkcomlort: 
7cModafats  iniution.  diiccniiort^  S=Md  initatnn.  tnki 
(ksconttert  3-SligM  imtation,  sUght  docomfot  l^inirwnal 
utiltfion,  nwwiMl  (ktcofukxt;  0=  No  oflofts. 

The  cumulative  experience  of  workers 
and  volunteer  subjects  suggests  that  at 
concentrations  below  0.5  ppm,  the  20 
percent  response  is  primarily  one  of 
simple  odor  detection  with  about  half  of 
these  individuals  showing  more  severe, 
but  transient,  effects  of  slight  eye 
irritation  and  dry  throat.  At  1  ppm, 
nearly  all  persons  who  have  not  become 
acclimated  to  formaldehyde  would  be 
aware  of  its  odor  when  first  entering  the 
worksite.  Mild  irritation  of  the  eyes, 
nose,  and  throat  would  probably  occur 
in  about  half  these  persons;  only  a  half 
of  these  would  complain  of  slight 
discomfort.  At  concentrations  of  1.5  to  3 
ppm,  an  increasing  percentage  of 
workers  would  develop  eye,  nose,  and 
throat  irritation  even  among  those  who 
have  long-term  exposure.  In  a  few,  these 
effects  would  be  inild  to  moderate  at 
lower  levels,  increasing  to  moderate  to 
severe  by  3  ppm.  Concentrations  of  3 
ppm  become  uncomfortable  to  many 
workers,  about  80  percent,  and  nearly 
intolerable  to  some,  about  20  percent. 
Over  3  ppm,  formaldehyde  is  intolerable 
to  most  persons. 

VII.  Significance  of  Risk 

OSHA's  approach  to  the 
determination  of  significant  risk  of 
material  impairment  of  health  has  been 
documented  in  a  number  of  recent 
proposed  and  final  occupational  health 
standards  (arsenic  43  FR 19584;  asbestos 
49  FR  14119:  ethylene  oxide  49  FR 
25763).  The  process  begins  with  a 
thorough  analysis  of  the  best  available 
evidence  of  the  toxic  effects  of  the 
chemical  in  both  humans  and 
experimental  animals.  This  is  followed 
by  a  quantative  risk  assessment,  where 
possible,  to  determine  the  risk  at  the 
current  permissible  exposure  limit.  This 
quantitative  assessment  may  be 
augmented  by  qualitative  assessments 
of  other  toxic  ejects  that  may  not  be 
readily  quantifiable.  The  Agency  must 
then  determine  whether  or  not  the 
current  permissible  exposure  limits 
present  a  significant  risk  and  whether 
its  actions  will  reduce  that  risk. 

As  a  first  step  in  its  significant  risk 
determination.  OSHA  has  reviewed  the 
data  on  the  adverse  health  effects  that 


result  from  exposure  to  formaldehyde. 
This^review  took  into  account  evidence 
presented  at  a  public  hearing  held  in 
February  1985.  At  this  hearing,  both  the 
health  data  and  a  number  of 
quantitative  risk  assessments  were 
discussed  in  great  detail.  lARC,  EPA, 
and  the  Consensus  Workshop  on 
Formaldehyde  have  reviewed  the 
available  data,  and  OSHA  has  benefited 
from  their  work.  The  health  data  is 
described  in  detail  in  this  preamble  in 
Section  V — Health  Effects,  and  is 
summarized  briefiy  below. 

At  high  concentrations,  exposure  to 
formaldehyde  can  be  fatal  At  slightly 
lower  concentrations,  exposure  may 
result  in  pulmonary  edema, 
inflammation  and  pneumonia.  At  much 
lower  concentrations,  formaldehyde 
exposure  also  produces  effects  typical  of 
irritant  gases  and  vapors  as  it  reacts 
with  the  cellular  and  noncellular 
components  of  the  mucous  membranes. 
This  reaction  results  in  a  number  of 
cytotoxic  and  genotoxic  effects  and  in 
such  symptoms  as  eye  irritation,  with 
increased  blinking  and  lacrimation, 
changes  in  ability  to  smell,  and  a  dry  or 
sore  throat.  As  the  formaldehyde 
concentration  increase,  these  symptoms 
impair  the  ability  to  work  and  become 
so  severe  that  the  individual  finds 
continued  exposure  intolerable. 

Although  the  evidence  of  acute 
toxicity  in  humans  is  clear,  the 
epidemiological  evidence  taken  alone  is 
inadequate  to  make  any  determination 
of  formaldehyde's  carcinogenicity. 
Several  studies  presently  available, 
although  suggestive  of  an  effect,  do  not 
provide  conclusive  evidence  of  a  casual 
relationship  between  formaldehyde 
exposure  and  human  cancer. 

Although  the  human  evidence  of 
carcinogenicity  is  only  suggestive,  the 
evidence  of  carcinogenicity  in  animals 
provides  a  body  of  evidence  upon  which 
to  make  a  qualitative  assessment  of  risk 
using  the  criteria  established  by  OSHA's 
Cancer  Policy,  29  CFR  1990.  The  CUT 
study  of  formaldehyde  exposure  in 
Fischer  344  rats  is  the  primary  study 
cited  as  providing  evidence  of 
formaldehyde's  carcinogenicity  (Ex.  12, 
42-116,  42-131).  This  lifetime  inhalation 
study  consisted  of  a  control  group  and  3 
dose  groups  (2  ppm,  5.6  ppm.  14.3  ppm) 
that  bracket  the  current  PEL  (3  ppm). 
Extensive  histopathological 
examinations  revealed  squamous  cell 
carcinomas  of  the  nasal  cavity  in  rats  in 
2  of  the  3  dose  groups.  At  14.3  ppm. 
there  was  a  statistically  significant 
increase  in  squamous  cell  carcinomas  of 
the  nasal  cavity  in  rats  of  both  sexes.  At 
5.6  ppm.  one  male  and  one  female  rat 
developed  a  squamous  cell  carcinoma. 
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Although  the  finding  In  the  5.6  ppm 
group  did  not  constitpte  a  statistically 
signiHcant  increase.  $ie  tumors  were 
considered  to  be  fonialdehyde-related 
because  of  their  histc  logical  type  and 
historical  rarity. 

OSHA  concludes ' 
is  the  most  appropri£ 
for  the  quantitative  i 
There  was  general  aj 
CIIT  study  was  conducted  in 
accordance  with  goo^  laboratory 
practices,  and  it  has  withstood 
considerable  public  8f:rutiny.  The 
findings  of  the  study  Were  confirmed  in 
two  independent  investigations  (Ex.  42- 
2,  42-3.  42-4.  73-146).jThe  Risk 
Estimation  Panel  of  tAe  Consensus 
Woricshop  reconunended  the  use  of  this 
study  for  the  quantitative  risk 
assessment  (Ex.  70-^)  and  the  study 
was  employed  in  evei  y  quantitative  risk 
assessment  submittec  to  the  record  (Ex. 
42-29.  42-31,  43.  45-5,  68-23B3,  69-15, 
73-115.  73.149). 

Based  on  an  assess  nent  of  a  number 
of  mathematical  mod(  ils  available  for 
the  quantitative  risk  i  ssessment.  OSHA 
has  concluded  that  the  multistage  family 
of  models  are  in  the  n^ost  appropriate 
descriptors  of  the  ris^.  While  the  best 
estinates  of  risk  presented  in  this 
document  cover  a  raise  of  risk 
estimated  by  a  number  of  multistage 
models  (in  particular,  ithe  three  and  five 
stage  models),  they  also  are 
representative  of  risks  predicted  by  a 
number  of  other  models.  Including  time- 
to-tumor  models.  This  fact  raises 
OSHA's  confidence  i^  its  determination 
of  the  best  estimates  ^f  risk  from 
formaldehyde  and  hetce,  the 
significance  of  that  rii  k. 

OSHA  has  determii  led  that  the  best 
estimate  of  lifetime  e^  cess  risk  of  cancer 
at  the  current  permiss  ible  exposure  limit 
(3  ppm  as  an  8  hour  T  WA)  is  between  71 
and  620  cases  per  100  000  exposed 
individuals.  This  is.  of  course,  OSHA's 
preliminary  analysis.  tThe  questions  of 
the  relationship  between  the  animal 
data  and  hiunan  effects  and  of  estimates 
of  human  carcinogenib  risk  are  still  open 
and  subject  to  reevaluation  based  on  the 
evidence  and  anaylsis  submitted  into 
the  rulemaking  record 

The  Supreme  Court!  concluded  that  the 
Agency  has  broad  leejway  to  determine 
what  constitutes  a  significant  risk.  It 
stated  that  "we'recofliize  that  its 
[OSHA's]  determinatfcn  that  a 
particular  risk  is  'sign  ficant'  will  be 
based  on  fwlicy  consilerations."  [lUD  v. 
API,  44  US  656)  This  rfenge  80.7  to  6  per 
1000)  encompassed  thie  1  per  1000  risk 
that  the  Supreme  Cou  1  concluded  that  a 
"reasonable  person  mftght  well  consider 
. .  .  significant  and  take  appropriate 
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steps  to  decrease  or  eliminate  it."  [lUD 
V.  API.  448  U.S.  655) 

In  previous  rulemaking  such  as 
ethylene  oxide  (49  FR  25764)  and  arsenic 
(43  FR  19584],  the  Agency  has  looked  for 
guidance  to  existing  risk  rates  as  to 
what  constitutes  significant  risk  in 
various  occupations.  The  estimated 
lifetime  excess  cancer  mortality  risk 
from  exposure  to  formaldehyde  is,  for 
the  most  part,  greater  than  that  posed  by 
therisk  of  fatalities  caused  by  aecidents 
in  industries  with  average  risk  such  as 
2.7/1,000  for  all  manufactiuing  and  1.6/ 
1,000  for  servic  industries.  It  is 
substantially  greater  than  the  risks 
found  in  low  risk  industries  such  as 
0.48/1,000  for  electrical  equipment  and 
0.07/1,000  for  retail  clothing  (48  FR  1902) 
but  lower  than  the  risk  in  higher  risk 
industries  such  as  firefighting  which  is 
27.45/1,000. 

OSHA  has  already  concluded  in 
earlier  post-Benzene  rulemakings  which 
have  been  upheld  by  the  courts  that  it 
was  certainly  the  intent  of  Congress  to 
reduce  risks  of  average  magnitude  and 
of  course  the  Supreme  Court  indicated 
that  a  reasonable  person  "might  well 
consider"  a  risk  of  l./l,000  (a  below 
average  risk  rate]  signficant  "and  take 
appropriate  steps  to  decrease  or 
eliminate  it,"  (lUD  v.  API  448  US  655).  In 
addition,  the  risk  which  formaldehyde 
would  present  is  additive  to  risks  of 
accidental  injury  and  death  which 
would  exist  in  the  industries  where 
workers  are  exposed  to  formaldehyde 
(See  the  Agency's  earlier  discussion  in 
its  final  arsenic  preamble  48  FR  1869, 
January  14, 1983  upheld  in  ASARCO, 
Inc.  V.  OSHA,  646  F  2nd  483  (9th  Cir., 
1984]] 

If  OSHA's  final  conclusion,  after  a 
review  of  the  complete  rulemaking 
record,  is  that  there  is  sufficient 
evidence  that  the  risks  to  humans  is 
significant  then  OSHA  would  regulate 
accordingly.  Of  course,  in  th  rulemaking 
OSHA  will  consider  evidence  and 
analysis  of  the  appropriate  approach  to 
significant  risk  analysis. 

In  light  of  the  discussion  of  significant 
risk  at  3  ppm,  the  exposure  potentially 
permitted  by  the  5  ppm  8-hour  ceiling 
would  also  constitute  a  significant  risk. 
The  inadequacy  of  the  10  ppm  peak 
exposure  permitted  for  30  minutes  is 
based  on  the  quantitative  risk 
assessment  of  DNA-adduct  formation. 
Results  of  this  analysis  lead  to  the 
conclusion  that  30-minute  exposure  at  10 
ppm  is  approximately  equally  as  risky 
as  exposure  at  3  ppm  over  the  course  of 
the  workday. 

If  after  considering  the  evidence 
presented  in  the  rulemaking,  the  Agency 
follows  the  analysis  of  significant  risk 


discussed  above,  then  the  analysis 
indicates  that  the  reduction  of  the  PEL 
from  3  ppm  is  reasonably  necessary  to 
reduce  the  risk  for  formaldehyde 
exposed  workers.  The  risk  at  1  ppm 
ranges  from  0.6  to  23  excess  cases  per 
100,000  workers.  A  reduction  of  the  PEL 
to  1  ppm  represents  a  twenty  seven-  to 
one  hundred  eighteen-fold  reduction  of 
risk.  The  risk  at  1.5  ppm  ranges  from  3.2 
to  78  excess  cases  per  100,000  workers. 
Therefore,  a  reduction  of  the  PEL  to  1.5 
ppm  represents  an  eight-  to  twenty  two- 
fold reduction  in  risk. 

OSHA  believes  that  other  evidence  in 
the  record,  in  addition  to  direct  evidence 
of  animal  carcinogenicity,  independently 
supports  the  preliminary  finding  that  of 
significant  risk  to  humans.  For  example, 
Acheson's  study  of  chemical  workers 
exposed  to  formaldehyde  showed  an 
increased  mortahty  due  to  chronic 
bronchitis  in  workers  at  the  facility 
where  the  greatest  majority  (73%) 
experienced  "high"  formaldehyde  levels 
(above  2  ppm]  [Ex.  42-1]. 

At  the  levels  permitted  by  the  ceiling 
and  the  peak  exposure  limits,  sensory 
irritation  in  humans  is  severe,  causing 
burning  and  tearing  of  the  eyes,  severe 
irritation  of  the  nose  and  throat,  and 
even  some  effects  lower  in  the 
respiratory  system.  At  3  ppm,  nearly  100 
percent  of  the  formaldehyde-exposed 
workforce  would  experience  some 
irritation  of  the  eyes,  nose,  and  throat. 
Twenty  percent  would  experience 
moderate  to  strong  irritation  with  great 
discomfort.  Over  30  percent  would 
experience  mild  to  moderate  irritation 
and  discomfort.  The  rest  would 
experience  slight  to  mild  effects.  These 
responses  would  impair  the  worker's 
ability  to  function  on  the  job  and  they 
clearly  represent  material  impairment  of 
health  even  though  recovery  fi^m  the 
effects  may  result  after  leaving  the 
exposure  area. 

If  full  compliance  with  the  proposed 
standard  were  achieved,  there  would  be 
a  substantial  reduction  in  workers  with 
strong,  moderate,  and  mild  irritation 
with  many  having  no  irritation  at  all.  If 
all  companies  were  able  to  achieve  a  0.5 
ppm  exposure  concentration,  then  no 
workers  would  receive  more  than  mild, 
transitory  irritation.  This  evidence 
supports  a  preliminary  conclusion  that  a 
lower  level  would  create  a  substantial 
reduction  in  significant  risk  from 
noncarcinogenic  effects  as  well.  At  this 
time,  OSHA  does  not  have  information 
adequate  to  characterize  the  number  of 
workers  who  might  be  affected  by  short 
term  exposures  to  high  concentrations  of 
formaldehyde. 

Formaldehyde  also  causes  irritation 
and  sensitization  of  the  skin.  Direct 
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chemically-induced  irritation  can  occur 
from  formaldehyde  solutions ^eater 
than  5  percent.  The  number  of  cases  of 
formaldehyde-induced  dermatitis 
appeard  to  vary  widely  depending  on 
work  practices,  availability  of  suitable 
protective  clothing,  and  the  type  of 
exposure.  Above  1  percent,  and  possibly 
at  lower  concentrations  [Ex.  42-27J. 
sensitization  can  be  induced  from 
contact  with,  solutions  of  hquid .    ,  ,.     .^ 
formaldehyde.  -    . 

While  irritation  of  the  skin  usually  is 
transient  and  often  may  be  prevented  by 
improved  work  practices  and  protective 
clothing,  sensitization  is  a  much  more 
serious  problem.  While  the  methods  to 
prevent  sensitization  are  the  same  as 
those  to  prevent  irritation,  sensitization 
is  not  transient.  Once  sensitized,  the 
employee  will  most  likely  continue  to 
react  to  even  small  concentrations  of 
formaldehyde  for  years  after  the 
initiating  event.  This  is  especially 
handicapping  because  of  the  presence  of 
formaldehyde  in  so  many  consumer 
products.  The  sensitized  worker  may 
react  to  permanent  press  clothing,  to 
draperies,  to  rugs,  to  cosmetics,  to 
furniture,  and  to  many  of  the  other  items 
encountered  in  everyday  life.  Since  it 
can  both  prevent  a  worker  from 
pursuing  his  employment  and  disrupt  the 
worker's  personal  life,  sensitization 
must  be  considered  material 
impairment. 

The  fmding  of  benign  tumors, 
polypoid  adenomas,  in  the  experimental 
animal  studies  further  contribute  to  the 
preliminary  finding  of  significant  risk. 
These  tumors  were  observed  in  rats  at 
all  three  dose  levels  and  were  generally 
acknowledged  to  the  formaldehyde 
related.  Although  the  Agency  chose  not 
to  include  them  in  the  quantitative  risk 
assessment,  they  clearly  represent  an 
adverse  effect  caused  by  formaldehyde. 

Information  on  cytotoxicity  provides 
further  support  for  the  Agency's 
significant  risk  conclusion.  The 
cytotoxic  effects  were  directly  linked  to 
the  expression  of  carcinogenic  effects  in 
the  rats  in  the  CUT  study.  The  extremely 
high  incidence  of  malignant  tumors  seen 
in  the  rats  exposed  at  14.3  ppm  was 
attributed  to  several  secondary 
responses  in  the  animals.  There  were 
the  disruption  of  normal  clearance 
mechanisms  (mucostasis  and  ciliastasis 
were  seen  only  at  very  high  doses]  and 
the  tumor  promotion  caused  by 
cytotoxicity.  Moreover,  cytotoxic  effects 
were  seen  at  the  lowest  dose  tested  by 
CUT  (2  ppm).  Additional  evidence  from 
a  multispecies  study  indicates  that  the 
no  observed  effect  level  (NOEL)  for  ^ 


cytotoxicity  is  1  ppm,  a  level  well  below 
OSHAs  present  TWA  concentration 
limit  of  3  ppm.  In  addition,  in  vitro 
studies  have  shown  that  formaldehyde 
induces  a  number  of  genotoxic  effects 
such  as  the  induction  of  single  strand 
DNA  breaks,  sister  chromatid  exchange, 
chromosomal  aberrations  and  mutations 
in  cultured  mammalian  cells. 

OSHA's  numerical  estimates  of  the 
reduction  of  risk  are  based  on  a 
reduction  of  exposure  levels  alone  and 
do  not  take  into  account  the  additional 
protective  effects  of  other  provisions  of 
the  proposed  standard  such  as  the 
requirement  for  certain  mandatory  work 
practices.  The  use  of  protective  work 
practices  and  protective  clothing  that 
reduce  or  eliminate  skin  contact  with 
liquid  formaldehyde  will  reduce  the 
incidence  of  both  irritation  and 
sensitization.  This  provides  one  example 
of  how  these  provisions  will  provide 
additional  protection  and  further  reduce 
the  risk  from  exposure  to  formaldehyde. 

Evidence  in  the  record  clearly  links 
adverse  effects  in  human  and 
experimental  animals  with  exposure  to 
formaldehyde  at  or  near  the  current  PEL 
The  quantitative  risk  assessment  for 
excess  cancer  mortality  if  OSHA 
concludes  after  considering  the  evidence 
presented  in  the  rulemaking  that  it  is 
supported  and  the  assessment  of 
additional  acute  risks  both 
independently  and  together  lead  OSHA 
to  preliminarily  conclude  that 
occupational  exposure  to  formaldehyde 
presents  a  significant  risk  at  the  current 
PEL.  Further,  the  proposed  standard  for 
formaldehyde  is  reasonably  necessary 
and  appropriate  to  substantially  reduce 
this  risk. 

VIII.  Summary  of  the  Preliminary 
Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis 

Introduction 

Executive  Order  12291  (46  FR 13197, 
February  19, 1981)  requires  that  a 
regulatory  analysis  be  conducted  for 
any  rule  having  major  economic 
consequences  on  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government.  In 
addition,  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L.  96-353.  94  Stat.  1164  [5 
U.S.C.  601  et  seq.])  requires  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  to  determine 
whether  a  proposed  regulation  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Consistent  with  these  requirements, 
OSHA  has  prepared  a  Preliminary 
Regulatory  Impact  and  Regulatory 


Flexibility  Analysis  (PRIA)  for  the 
proposed  formaldehyde  standard.  This 
analysis  includes  a  profile  of  the 
industries  that  would  be  covered  by  the 
standard,  an  estimate  of  the  number  of 
exposed  workers,  nonregulatory 
alternatives,  technological  feasibility, 
costs,  benefits,  and  an  overall  economic 
impact  of  the  proposed  standard.  The 
PRIA  will  be  available  in  the  Docket 
Office  on  December  24, 1985. 

Industries  and  Employees  Affected 

OSHA's  information  indicates  that  the 
proposed  formaldehyde  standard  could 
potentially  affect  approximately  536,000 
employees  exposed  above  0.5  ppm  in 
about  46,300  establishments. 
Formaldehyde  is  used  extensively  in  a 
wide  variety  of  products  and  processes. 
The  following  paragraphs  provide  an 
overview  of  the  firms  and  workers  that 
are  most  affected  by  the  proposal. 

Producers  of  formaldehyde  are 
categorized  in  Standard  Industrial 
Classification  (SIC)  2869.  There  are  15 
companies  at  56  locations  in  the  U.S. 
that  produce  formaldehyde.  These  are 
widely  diversified  chemical  companies 
and  formaldehyde  production  comprises 
only  a  small  segment  of  their  business. 
Of  the  formaldehyde  they  produce,  65 
percent  is  used  by  the  producers  to 
make  resins  and  other  formaldehyde- 
based  products. 

In  the  PRIA,  OSHA  has  focused  on 
those  industries  where  employee 
exposures  to  formaldehyde  are  greater 
than  1  ppm.  In  these  industries  cost 
increases  would  result  from  the  need  to 
install  engineering  controls  in  order  to 
meet  the  requirements  of  the  proposal. 
Currently  available  studies  indicate  six 
industries  with  potential  exposures 
above  the  proposed  permissible 
exposure  limit  (PEL)  of  1  ppm.  These 
affected  industries  are  SIC  2435, 
Hardwood  Veneer  and  Plywood;  SIC 
2492,  Particleboard;  SIC  2499,  Medium 
Density  Fiberboard;  SIC  25,  Furniture 
and  Fixtures;  SIC  2821,  Plastics 
Materials,  Synthetic  Resins,  and 
Nonvulcanizable  Elastomers;  and  SICs 
332  and  336,  Ferrous  and  Nonferrous 
Foundries.  The  number  of 
establishments  and  the  number  of 
workers  with  exposures  above  1  ppm  in 
these  industries  was  estimated  to  be 
2,850  and  22,610  respectively. 

A  second  group  of  potentially  affected 
employees  have  exposures  at  or  below  1 
ppm  but  above  0.5  ppm.  Table  10  shows 
that  approximately  513,400  workers  in 
about  43,500  establishments  are 
potentially  exposed  within  this  range. 
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TA8t£  10.— NUM  BER  OF  ESTABLISHMENTS  ANO  EMPLOYEES  EXPOSED  TO  FORMALDEHYDE 
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Nonregulatory  En\  ironment 

Systems  designe  i  to  compensate 
woiiiera  for  occtqM  tionally  related 
illnesses  have  not  lad  a  significant 
impact  on  the  extent  of  woiicer  exposure 
to  formaldehyde  for  several  reasons.  l\. 
is  often  extremely  difficult  to  determine 
the  cause  of  illness  at  the  time  the 
disease  is  diagnosed.  This  is  a  result  of 
the  long  latency  peHod  between  the 
exposure  and  Uie  c  nset  of  disease,  and 
worker  mobility.  Is  addition,  many 
woricers  are  not  atf  are  of  the  potential 
health  hazards  associated  with 
formaldehyde  exposures. 

Tort  litigation  hap  also  been  viewed 
as  one  mechanism  to  reduce  workplace 
risks.  Although  woHcers  who  suffer 


health  effects  from 


formaldehyde  may  have  the  option  to 
file  suit  against  a  tl  ird  party,  such  as  a 
manufacturer  or  dii  tributor,  this  does 


exposure  to 


not  appear  to  have  happened  to  date.  A 
review  of  a  number  of  closed  litigation 
cases  on  formaldehyde  showed  only  in 
which  a  worker  was  awarded  damages 
against  a  formaldehyde  producer. 

Technological  Feasibility 

Area  wide  and  local  exhaust 
ventilation  systems  are  in  widespread 
use  across  aU  industries  and  their 
effectiveness  has  conclusively  proven 
the  technological  feasibility  of  reducing 
ambient  levels  of  formaldehyde  to 
below  1  ppm  TWA.  Material 
substitution,  process  modification,  work 
practice  modification  and  the  use  of 
personal  protective  equipment  are 
currently  employed  to  supplement 
engineering  controls,  and  they  have  also 
been  effective  in  reducing  exposure 
levels  in  many  industries.  In  estimating 
the  cost  of  capital  equipment  to  achieve 
a  reduction  in  the  ambient  level  of 


formaldehyde  in  those  industry  sectors 
where  that  level  is  believed  to  exceed  1 
ppm  TWA,  area-wide  and  local  exhaust 
ventilation  systems  provided  the 
principal  bases  for  unit-cost 
calculations. 

Summary  of  Costs 

OSHA  has  examined  two  sets  of 
compliance  costs.  The  first  set  of  costs 
includes  only  those  associated  with  the 
engineering  controls  required  to  reduce 
exposures  to  the  alternative  PELs.  It  is 
assumed  that  firms  would  rapidly  install 
engineering  controls  to  avoid  the  added 
costs  of  purchasing  respirators.  For  the 
1.0  ppm  PEL.  the  estimated  costs  for 
engineering  controls  amount  to  $57.8 
million,  and  the  annual  operating 
expenses  associated  with  these 
engineering  controls  amount  to  $14.4 
million.  Columns  1  and  5  of  Table  11 
display  these  estimates  by  industry 
sector.  For  the  1.5  ppm  PEL.  OSHA 
estimates  the  cost  of  the  engineering 
controls  at  $3a9  million,  and  the  cost  of 
the  associated  annual  operating 
expenses  at  $0.7  million.  Columns  1  and 
5  of  Table  12  present  these  estimates.  In 
general,  the  figures  are  preliminary  as 
over  one-half  of  the  outlajrs  are 
attributed  to  the  foundry  industry  where 
compliance  cost  information  is 
extremely  sparse. 

The  second  set  of  costs  are  the  added 
burdens  that  would  be  incurred  for  the 
requirements  of  the  comprehensive 
carcinogen  alternatives,  including 
monitoring  employee  exposures,  training 
employees,  establishing  written 
compliance  and  emergency  plans,  and 
implementing  recordkeeping  procedures. 
As  shown  in  Tables  11  and  12, 
accounting  for  these  additional 
requirements  brings  the  annual 
operating  costs  associated  with  the  1.0 
ppm  and  the  1.5  ppm  PEL  alternatives  to 
$28.3  million  and  $17.0  million.    ^ 
respectively. 
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Health  Effects  

The  potential  worker  benefits ' 
resulting  from  a  reduction  in  the  PEL 
depend  upon  current  occupational 
exposure  levels,  the  number  of  woiiiers 
exposed,  and  the  risk  associated  with 
each  exposure  level.  The  lifetime  risk  of 
formaldehyde-induced  cancer  from 
exposure  at  3  ppm  (the  current  PEL)  is 
estimated  to  range  from  71  to  620  per 
100,000  employees,  depending  on  the 
risk  assessment  model  chosen.  The 
lifetime  risk  of  exposure  at  1.5  ppm  is 
estimated  to  range  from  3.2  to  77.6  per 
100,000  employees,  and  the  lifetime  risk 
of  exposure  at  1.0  ppm  is  estimated  to 
range  from  0.6  to  23.  Based  on  these  risk 
assessment  models,  current  worker 
^exposures  above  1  ppm  art  expected  to 
cause  from  6  to  57  cancers.  Calculating 
benefits  only  for  emplyees  exposed 
above  the  proposed  PELs  indicates  that 
implementation  of  the  1  ppm  PEL  would 
eliminate  6  to  52  of  these  cancers, 
whereas  implementation  of  the  U  ppm 
PEL  would  eliminate  5  to  42  cancers. 

Regulatory  FtexibUtty  Analysis 

Pursuant  to  the  Regulatory  FlexibilMy 
Act  of  1980t  the  Assistant  Secretary  has 
assessed  the  expected  injects  of  the 
proposed  standard  on  small  entities  in 
each  of  the  affected  industries.      ,,  , 

The  proposed  requirement  for 
engineering  controls  has  an  extended 
effective  date  of  1  additional  year  for 
those  employers  with  fewer  than  20 
emplojrees.  This  small  business  ■  ^'  •■- 
distinction  notwithstanding,  the 
prdiminary  data  indicate  l^at  there  may 
be  economies  of  scale  to  be  realized  for 
certain  industries  in  complying  with  the 
engineering  control  requirements  of  the 
proposal.  Consequently,  there  may  be  a 
significant  adverse  impact  on  small 
entities  in  the  furniture  manufacturing 
and  foundry  industries.  In  addition, 
small  entities  in  the  apparel  and  textile 
industries  may  experience  adverse 
impacts  as  a  result  of  training, 
monitoring,  and  recordkeeping 
requirements. 

IX.  Environmental  Assessment — Finding 
of  No  Significant  Impact 

OSHA  has  reviewed  the  proposed 
standard  to  reduce  occupational 
exposures  to  formaldehyde  and  has 
concluded  that  no  significant 
environmental  impacts  are  likely  to 
occur  as  a  result  of  promulgation  of  this 
action.  OSHA.  of  course,  reserves  the 
right  to  perform  any  additional 
environmental  analyses  that  may  be 
required  as  a  result  of  information  and 
comments  reeetved  in  response  to  this 
Notice. 


In  OSHA's  April  17, 1985  Advanced 
Notice  of  Proposed  Rulemaking  (^vR'R) 
for  occupational  exposure  to 
Formaldehyde,  information  was 
solicited  from  the  public  on  a  variety  of 
issues  including  possible  environmental 
impacts  of  a  proposed  revised  standard. 
The  information  and  comments 
submitted  in  response  to  the  ANPR  have 
been  reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.a  4321.  et  seq.).  the  Council 
on  Environmental  Quality  (CEQ)  (40 
CFR  Part  1500],  and  OSHA's  DOL  NEPA 
Procedures  [29  CFR  Part  11].  As  a  result 
of  this  review,  the  Assistant  Secretary 
has  determined  that  the  proposed  rule 
will  not  have  a  significant  impact  on  the 
external  environment 

lite  preceding  description  of  the 
proposed  standard  and  its  supporting 
rationale,  together  with  the  following 
discussion,  constitute  a  summary  of 
OSHA's  environmental  assessment  and 
finding  of  no  significant  impact. 

In  any  OSHA  regulatory  action,  two 
environments  may  be  affected  (1)  the 
workplace  environment  and  (2)  the 
general  human  environment  external  to 
the  workplace,  including  Impacts  on  air 
and  water  pollution,  solid  waste,  and 
energy,  and  land  use.  UsuaUy 
regulations  have  their  most  significant 
impacts  on  the  workplace  environment, 
because  this  enviroiunent  is  under  the 
Agency's  jurisdiction.  These  impacts  are 
beneficial  to  the  workplace  environment 
because  they  reduce  market  exposure  to 
toxic  and  carcinogenic  substances.  An 
in-depth  discussion  and  analysis  of  the 
workplace  environment  and  die  worker 
benefits  of  this  proposal  are  presented 
in  earlier  sections  of  this  Notice. 

In  most  cases,  the  eff^ects  of  previous 
OSHA  regulations  on  the  external 
environment  have  been  negligible 
because  of  their  limited  scope  and 
application.  The  following  sections 
summarize  what  are  believed  to  be  the 
limited  potential  environmental  impacts 
that  could  result  from  provisions 
established  by  the  proposed 
formaldehyde  regulation. 

Impact  of  the  Recitation  on  the  External 
Enviroameat 

As  already  discussed,  the  applications 
and  end  uses  of  formaldehyde  are 
numerous  and  varied.  Formaldehyde  is 
used  primarily  in  the  manufacture  of  a 
variety  of  derivatives,  including 
phenolic,  urea-formaldehsrde,  and 
polyacetal  resins;  melamine. 
pentaerythritol. 

hexamethylinetetramine,  fertilizers, 
acetylene  derivatives,  and.«  variety  of 
special  industrial  chemicals. 
Formaldehyde  is  used  in  the  production 


of  hardwood  plywood,  particleboard, 
wood  furniture,  paper  and  paperboard. 
plastic  molders.  abrasive  products, 
resfais  and  plastics,  industrial  chemicals, 
paints,  dyes,  embalming  agents, 
pigments,  adhesives,  sealants, 
pesticides,  mineral  wool  insulation, 
cosmetics,  mobile  homes,  in  polymer 
binding  systems  used  by  foundries,  and 
in  finishing  textiles  and  apparel. 

Air  Pollution 

It  has  already  been  shown  that 
occupational  exposures  to  formaldehyde 
occur  by  inhalation  and  by  dermal  and 
eye  contact.  Under  the  proposed  OSHA 
standard,  the  current  permissible 
exposure  limit  (PEL)  of  3  ppm  would  be 
reduced  to  1  ppm  or  1.5  ppm  as  an  8- 
hour  time-weighted  average  (TWA). 
Although  a  reduction  in  the  airborne 
contaminants  in  the  workplace  would 
reduce  worker  exposure  and  risk,  this 
reduction  is  not  anticipated  to  have  a 
significant  effect  on  the  external 
ambient  atmosphere.  Although  more 
emissions  will  theoretically  be  removed 
from  the  workplace  to  the  outside 
environment  because  of  the  nature  of 
formaldehyde  and  its  ability  to  dissipate 
rapidly,  no  increase  in  the  amount  of 
ambient  air  emissions  is  anticipated. 
Any  increased  use  of  local  exhaust  or 
dilution  ventilation  controh  in  the 
workplace  to  control  occupational 
exposures  is  not  likely  to  significantly 
increase  ambient  air  emissions. 
Consequently,  in  cases  where  worker 
exposure  is  reduced  by  die  use  of 
improved  engineering  control  methods, 
atmospheric  emissions  of  formaldehyde 
would  have  an  inconsequential  impact 
on  the  external  environment 
Furthermore,  it  is  not  expected  that  the 
proposal  will  contribute  to  the  airborne 
emissions  of  formaldehyde  that  already 
exist  in  the  environment  as  a  result  of 
automobile  exhaust,  cigarette  smoking, 
from  clothing  on  racks  in  stores,  from 
pressed  wood  products  in  the  home. 
sm(^,  etc.  Similariy,  it  is  believed  that 
the  amount  of  ozone  in  the  ambient 
atmosphere,  which  is  created  as 
formaldehyde  degenerates,  will  not 
increase  significantly  as  a  result  of  this 
action. 

Under  the  Clean  Air  Act  (42  U.S,C. 
1857  et  seq.j.  and  the  National  Ambient 
Air  Quality  Standards  for  Total 
Suspended  Particulates  (Section  109), 
and  the  National  Emissions  Standards 
for  Hazardous  Air  Pollutants  (Section 
112),  the  Environmental  Protection 
Agency  (EPA)  is  responsible  for 
maintaining  ambient  air  quality  by 
preventing  or  controlling  air  pollution. 
To  date,  there  is  no  air  quality  linnt  for 
formaldefayder  although  it  is  scheduled 
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to  be  reviewed  as  a  totential  hazardous 


air  pollutant  by  EPA 


in  the  near  future. 


At  present,  it  is  not  anticipated  that  the 
OSHA  proposed  rula  will  significantly 
affect  the  amount  of  tonnaldehyde 


emissions  present  in 
atmosphere. 

Water  Pollution 


the  ambient 


As  mentioned  earl  er,  formaldehyde  is 
an  important  ingredif  nt  of  permanent 
press  fabric  finishing  resins.  Water 
treatments  are  often  used  in  textile  and 
fabric  fminshing  proijesses,  and  to  the 
extent  that  these  or  additional  water 
processes  may  be  used  in  reducing 
airborne  levels  of  fortnaldehyde,  there 
may  be  some  slight  increase  in 
wastewater  efl1uenta|as  a  result  of  the 
proposal.  However,  tnis  is  not 
anticipated  to  be  significant. 
Wastewater  effluent^  occurring  as  a 
result  of  manufacturiiig  or  production 
processes  or  from  leaks  and  spills  would 
be  covered  generally  py  EPA's  Federal 
Water  Pollution  Conth)!  Act 
Amendments  of  1972,  Under  these 
amendments,  wastevyater  effluents  are 
required  to  be  treated  by  the  best 
practicable  control  ta:hnology  (BPT] 
and  the  best  available  technology  (BAT] 
economically  achievable  by  1983.  This 
would  provide  for  a  "ho  discharge"  of 
process  wastewater  pollutants  to 
navigable  waters  and  a  no  discharge  of 
incompatible  pollutants.  Wastewater 
treatment  systems  in  existence  would  be 
covered  by  these  regulations.  In  cases 
where  such  systems  ^ist,  it  is 
reasonable  to  assume  that  conventional 
biological  wastewate  *  treatment  would 
effectively  remove  foi  maldehyde  from 
water  effluents.  To  di  te,  no  BPT  or  BAT 
requirement  have  bee  n  developed 
specifically  for  forma  dehyde. 
Formaldehyde,  by  na  ure,  is  volatile  and 
does  not  remain  solul  le  in  water  for  any 
considerable  time.  Cc  nsequently, 
formaldehyde  has  nol  been  considered 
to  be  a  potentially  ha  :ardous 
wastewater  effluent.  Therefore,  there 
are  no  specific  limitations  on  surface 
water  discharges  or  sewage  discharges 
for  formaldehyde.  Similarly,  there  are  no 
current  water  quality  jstandards  for 
formaldehyde  as  a  primary  pollutant 
under  the  Safe  Drinking  Water  Act  (42 
U.S.C.  aoofetseq.) 

In  cases  where  aqu  ious  formaldehyde 
is  transported  or  stort  d,  there  may  be  a 
potential  for  spills  or  eaks.  Spills 
containing  more  than  1,000  pounds  of 
wastewater  effluents  must  be  reported 
as  required  by  the  Clean  Water  Act  of 
1977  (Pub.  L  95-217,  91  Stat,  1566  [33 
U.S.C.  1251  et  seq.]). ;  igain,  such 
occurrences  are  not  a  iticipated  to  have 
a  significant  effect  on  the  environment. 


as  formaldehyde  vaporizes  and 
dissipates  rapidly. 

Water  Disposal 

Although  instances  of  waste  disposal 
have  not  been  presented  to  the  record, 
such  disposal  would  be  Covered  by  the 
Resources  Conservation  and  Recovery 
Act  of  1975  (RCRA)  (Pub.  L  94-580,  90 
Stat.  2795  et  seq.).  This  Act  provides 
guidelines  for  the  "  .  .  .  collection, 
source  separation,  storage, 
transportation,  processing,  treatment, 
recovery,  and  disposal  of  hazardous 
wastes"  (42  U.S.C.  6903,  Sec.  1004  [7]). 
The  Act  also  covers  the  transportation 
of  hazardous  wastes  to  licensed 
hazardous  waste  treatment,  storage,  and 
disposal  facilities.  Under  RCRA,  those 
products  listed  as  hazardous  are 
covered,  but  there  is  no  general  listing 
requirement  for  formaldehyde  per  se. 
However,  waste  streams  that  contain 
formaldehyde  as  commercial  chemical 
products  or  as  effluents  of  listed 
pesticides  would  be  covered.  In  general, 
under  RCRA.  waste  products  that 
exceed  220  poimds  per  month  would 
have  to  comply  with  recordkeeping 
requirements.  Consequently,  to  the 
extent  that  waste  products  containing 
formaldehyde  are  listed  as  hazardous 
substances  under  RCRA,  they  would 
have  to  comply  with  these  requirements 
as  well.  Even  so.  it  should  be  noted  that 
formaldehyde  in  waste  products  such  as 
washwater.  sludge,  etc.,  would  vaporize 
rapidly,  thereby  having  the  potential  to 
affect  air  quality  more  than  waste 
disposal.  In  any  event,  OSHA  does  not 
expect  that  the  proposed  action  would 
significantly  increase  the  amount  of 
waste  containing  formaldehyde. 

Energy  and  Land  Use 

The  implementation  of  required     . 
engineering  controls  or  the  use  of  certian 
kinds  of  respiratory  protection  to 
comply  with  the  proposed  PEL  could 
result  in  an  increase  in  total  energy 
requirements  or  costs  for  some 
industries.  This  may  be  particularly  true 
where  controls  are  not  currently  in  place 
and  where  the  proposed  PEL  is  not  met. 

In  terms  of  land  use,  OSHA  does  not 
anticipate  that  there  will  be  any 
significant  effect  on  land  use  plans, 
policies,  or  controls  as  a  result  of  this 
action.  Similarly,  no  significant  impact  is 
expected  on  the  short-term  uses  of 
man's  environment  or  upon  the 
maintenance  and  enhancement  of  long- 
term  productivity  beyond  those  already 
discussed  in  this  Notice. 

In  conclusion,  based  on  this 
discussion  and  other  information, 
presented  in  this  Notice.  OSHA 
concludes  that  as  a  result  of  this 
proposed  action,  there  will  be  no 
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significant  impact  on  the  general  quality 
of  the  human  envirorunent  external  to 
the  workplace,  particularly  in  terms  of 
ambient  air  quality,  water  quality,  or 
solid  waste  disposal.  OSHA,  of  course, 
reserves  the  right  to  perform  additional 
environmental  analyses  based  on  the 
information  and  comments  received  in 
response  to  this  Notice. 

X.  Summary  and  Explanation  of  the 
Proposed  Standard 

The  regulatory  options  before  the 
Agency  are  quite  broad.  They  range 
from  simply  changing  the  permissible 
exposure  limits  in  29  CFR  1910.1000. 
Table  Z-2  tiirough  adopting  a  full  health 
standard  including  all  the  provisions 
found  in  standards  for  carcinogens. 
Based  on  the  Agency's  ultimate 
conclusions  with  respect  to  this 
evidence,  after  completion  of  the 
rulemaking,  OSHA  might  regulate 
formaldehyde  as  a  carcinogen,  as  an 
irritant,  or  as  both.  The  public  is  invited 
to  comment  on  the  entire  spectrum  of 
regulatory  possibilities. 

Regulatory  Alternative  A  J 

The  evidence  suggests  that 
formaldehyde  could  be  regulated  as  an  \ 
irritant  even  if  it  is  not  regulated  as  a 
carcinogen.  If  OMIA  ultimately 
determines  that  this  is  the  proper  course 
based  on  all  the  evidence  in  the 
proceeding,  the  regulatory  provisions 
would  be  different  horn  those  developed 
for  carcinogens.  If  formaldehyde  is 
viewed  solely  as  an  irritant  it  might  be 
sufficient  to  lower  the  permissible 
exposure  limits  for  formaldehyde 
contained  in  Table  Z-2  of  §  1910.1000 
and  to  rely  on  existing  sections  of  the  ^ 
general  industry  standards,  such  as    -  '  ' 
S9  1910.132, 1910.133, 1910.134  and  - 

1910.1200,  to  provide  the  supplementary 
coverage  needed  for  employee 
ph}tection.  Comments  are  specifically 
requested  on  the  following  questions 
related  to  tiie  possible  regulation  of      ;•  " 
formaldehyde  as  an  irritant.  ~    -. 

1.  Is  an  8-hour  time  weighted  average 
of  1  ppm  (or  1.5  ppm)  appropriate  for 
protection  against  the  irritant  properties 
of  formaldehyde? 

2.  Should  there  be  a  short  term 
exposure  limit  (STEL)  for  formaldehyde 
and  if  so  at  what  level  and  over  what 
duration  of  time?  Should  the  STEL  be  in 
addition  to  or  in  place  of  the  time 
weighted  average?  It  may  be  suggested 
that  a  STEL  is  especially  necessary  if 
formaldehyde  is  treated  as  an  irritant. 

3.  Is  it  appropriate  to  have  a  separate 
ceiling  and  peak  concentration  as  in  the 
current  standard,  or  is  a  single  STEL 
more  appropriate?  .     . 
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4.  Is  it  sufHcient  to  rely  on  ffie  existing 
generic  standards  for  the  additional 
protections  required  by  section  6(b)(7]  of 
the  Act  or  should  some  or  all  of  the 
regulatory  provisions  typically  proposed 
for  carcinogens  be  applied  to 
formaldehyde  as  an  irritant?  How 
should  these  provisions  be  modified  if 
formaldehyde  is  regulated  as  an  irritant? 

Regulatory  Alternative  B 

Under  the  Cancer  Policy  (29  CFR  Part 
1990)  the  evidence  available  supports 
the  conclusion  that  formaldehyde  is  an 
animal  carcinogen  and  should  be  treated 
for  regulatory  purposes  as  a  potential 
occupational  carcinogen.  OSHA  has 
therefore  also  developed  a  proposed 
standard  which  would  be  appropriate  if 
formaldehyde  is  regulated  as  a 
carcinogen.  A  summary  and  explanation 
of  this  proposal  is  provided  below. 

The  proposed  standard  for 
formaldehyde  is  based  on  the 
conclusion  that  formaldehyde  is  a  skin 
sensitizer  and  irritant,  an  eye  and 
respiratory  system  irritant,  and  a 
potential  occupational  carcinogen.  It 
contains  a  permissible  exposure  limit 
(PEL)  of  [1  ppm  or  1.5  ppm]  as  a  time 
weighted  average  (TWA)  concentation. 
Exposure  above  the  PEL  would  trigger 
provisions  for  periodic  medical 
surveillance  and  exposure  above  the 
action  level  (half  the  PEL)  would  trigger 
provisions  for  employee  exposure 
monitoring.  Written  emergency 
procedures,  and  exclusion  of 
inadequately  equipped  personnel  from 
areas  where  protective  equipment  is 
needed  are  intended  to  assure  that 
persons  will  not  be  exposed  to 
formaldehyde  unnecessarily. 
Requirements  for  protective  clothing  are 
based,  in  part  on  the  conclusion  that 
formaldehyde  solutions  can  be  "strong 
sensitizers"  when  they  come  into 
contact  with  the  human  skin.  When 
employees  handle  concentrations  of 
formaldehyde  (in  solution)  and  there  is 
the  possibility  of  spills  or  splashes 
getting  on  the  skin  or  in  the  eyes,  a 
requirement  for  the  employer  to  provide 
emergency  shower  and  eyewash 
facilities  is  proposed.  Provisiorts 
proposed  for  respiratory  protection  are 
in  keeping  with  formaldehyde's  role  as 
an  irritating  and  sensitizing  agent  that  is 
also  a  potential  occupational 
carcinogen.  Labels,  signs,  and  employee 
training  are  intended  to  be  generally 
consistent  with  requirements  in  the 
Hazard  Communication  standard  but 
they  would  apply  to  industries  not 
necessarily  covered  by  Hazard 
Communication. 

Based  upon  the  evidence  available, 
OSHA  has  determined  that  there  are 
situations  in  which  construction  workers 


may  be  exposed  to  formaldehyde.  The 
transient,  substantially  out-of-doors 
exposure,  and  the  short  tenure 
associated  with  construction 
employment  set  this  industry  apart  from 
those  covered  by  29  CFR  Part  1910.  In 
some  cases  these  features  combine  to 
pose  special  difficulties  in  designing 
worker  protection  programs.  The 
Advisory  Committee  on  Construction 
Safety  and  Health  has  made 
recommendations  concerning  health 
standards  for  the  construction  industry 
[Ex.  74]  and  this  group  has  requested 
that  OSHA  prepare  a  separate  standard 
for  formaldehyde  for  the  construction 
industry.  As  an  interim  measure,  they 
have  requested  that  the  most  protective 
standard  available  be  applied. 
Therefore,  OSHA  is  proposing  to  apply 
a  single  standard  to  all  industries  at  this 
time. 

There  are  several  approaches  to  make 
a  proposal  for  general  industry  more 
applicable  to  construction.  If  a  complete 
standard  is  promulgated,  certain 
provisions  of  the  general  standard  could 
be  modiHed.  Another  alternative  is  to 
limit  the  scope  of  the  formaldehyde 
standard  for  the  construction  industry  to 
setting  permissible  exposure  limits,  with 
additional  protection  provided  by 
recourse  to  relevant  OSHA  standards  of 
general  applicability  such  as  29  CFR 
1926.103,  governing  respiratory 
protection;  29  CFR  1926.55.  29  CFR 
1928.100,  and  29  CFR  1926.102  relating  to 
protective  clothing  and  equipment;  29 
CFR  1928.21  relating  to  employee 
training:  29  CFR  1910.141(g)(2)  relating  to 
restriction  of  locations  for  eating  and 
drinking;  and  29  CFR  1926.51(f)  relating 
to  washing  facilities;  and  to  develop  a 
separate  standard  for  formaldehyde 
exposure  in  the  construction  industry. 

OSHA  invites  comments  concerning 
these  approaches  and  any  additional 
options  which  would  provide  full 
protection  to  affected  construction 
employees  and  at  the  same  time  would 
minimize  the  administrative  and 
economic  burden  on  affected 
construction  employers. 

1.  Paragraph  (a).  Scope  and 
Application.  The  proposed  standard 
applies  generally  to  all  occupational 
exposures  to  formaldehyde.  This 
definition  of  "formaldehyde" 
encompasses  formaldehyde  gas  (CAS. 
No.  50-00-0),  liquid  solutions  containing 
dissolved  formaldehyde  such  as 
formalin,  and  formaldehyde  gas 
released  from  solid  materials  such  as 
urea-formaldehyde  resins  and 
paraformaldehyde.  The  proposed 
standard  explicitly  applies  to  the 
construction  industry  and  to  the  health 
care  field  as  well  as  to  general  industry. 


As  discussed  more  fully  below,  OSHA 
recognizes  that  certain  problems 
relevant  to  occupational  health  are 
unique  to  the  construction  industry  and 
continues  to  examine  alternative 
approaches  to  the  regulation  of  exposure 
to  formaldehyde  in  the  construction 
industry.  OSHA  seeks  comments  on  the 
type  of  standard  that  could  be  most 
effectively  applied  to  construction 
operations. 

The  proposed  standard  applies  to  any 
workplace  where  exposures  to 
formaldehyde  may  be  found  except  in 
workplaces  where  the  only  exposure  is 
from  liquids  in  which  the  concentration 
of  formaldehyde  is  below  0.1  percent 
This  exemption  is  made  for  several 
reasons.  It  is  generally  consistent  with 
the  Hazard  Communication  standard 
already  promulgated  by  OSHA.  By 
setting  an  exemption  based  on 
percentage  composition,  OSHA  exempts 
trivial  uses  where  minor  amounts  of 
formaldehyde  solutions  are  present  in 
products  such  as  cosmetics,  shampoos, 
or  cleaning  agents  to  act  as  a 
preservative.  Without  such  an 
exemption,  groups  writh  truly 
insignificant  exposures  might  fall  under 
some  of  the  standard's  provisions. 
Finally,  at  ai  percent,  formaldehyde 
solutions  would  not  present  a  significant 
hazard  of  sensitization  through  dermal 
contact  and  their  evaporation  would  not 
lead  to  exposures  approaching  the 
action  level. 

It  should  be  noted  that  while  the 
Hazard  Communication  standard 
generally  exempts  materials  containing 
less  than  0.1  percent  of  a  potential 
carcinogen  (as  defined  in  that  standard), 
any  materia)  containing  formaldehyde 
that  is  capable  of  causing  exposure  over 
the  PEL  or  the  ACGIH  TLV  is  covered 
even  if  the  0.1  percent  exemption 
applies.  Similarly,  the  Hazard 
Communication  Standard  would  apply  if 
the  exposures  could  cause  a  health 
hazard  even  if  the  exposure  is  less  than 
the  PEL  or  TLV.  While  these  uses  of 
formaldehyde  would  not  be  covered 
under  the  formaldehyde  proposal,  they 
would  still  require  labeling  and  other 
provisions  under  Hazard 
Communication.  (29  CFK 
1910.1200(d)(5)(iv)l. 

As  stated  above,  the  scope  of  the 
standard  includes  health  care  workers. 
There  are  several  uses  of  formaldehyde 
in  this  field  which  may  lead  to  employee 
exposure  to  formaldehyde  including 
tissue  preservation,  sterilization,  and 
recycling  of  renal  dialysis  filters.  Uader 
circumstances  where  formaldehyde  is 
used  as  a  fumigant  or  a  disinfectant 
provisions  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
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will  apply  to  the  perspn  applying  the 
formaldehyde;  persons  exposed  as  a 
result  of  the  pesticidaj  application 
would  be  covered  by  this  proposed 
standard.  This  is  in  accordance  with 
section  4(b)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970  which,  in 
order  to  avoid  duplicative  regulatory 
e^orts,  states  that  it  Will  not  apply  "to 
working  conditions  ol  employers  with 
respect  to  which  other  Federal  agencies 
.  .  .  exercise  statutorr  authority  to 
prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety 
or  health."  The  propoi  ed  standard  also 
applies  to  a  number  o  other  groups  not 
usually  covered  in  OS  hIA  standards. 
These  groups  include  aboratory 
workers  as  well  as  w(  rkers  in  the 
funeral  industry  who  i  ire  exposed  to 
formaldehyde  in  the  v  orkplace. 

2.  Paragraph  (b).  Dt  finitions.  The 
proposal  is  framed  in  )road  terms  so  it, 
naturally,  encompass!  s  many  employers 
whose  employees  are  exposed  to 
formaldehyde  at  cone  mtrations  well 
below  the  PEL.  To  har  die  such 
situations.  OSHA  genitralfy  applies  an 
"action  level"  to  exerr  pt  employers 
whose  employees  are  at  minimal  risk 
from  exposure  to  a  to:  ic  material  from 
certain  provisions  of  t  le  applicable 
standard.  The  propose  I  would  set  an 
action  level  for  formal  dehyde  of  either 
0.5  ppm  or  0.75  ppm  (h  alf  the  proposed 
PELs  of  1  ppm  and  1.5  ppm,  respectively) 
so  that  employers  cou  d  focus  their 
attention  on  employee  s  whose  exposure 
may  be  significant  rat  ler  than  on  every 
single  employee  who  i  lay  be  exposed 
no  matter  how  minusc  [ile  the  exposure. 
Initially,  all  employers  whose  employees 
may  receive  exposure  to  formaldehyde 
must  determine  the  extent  to  which  their 
employees  are  expose  i.  Once  an 
employer  has  demons  rated  that  an 
employee  is  exposed  t }  formaldehyde 
below  the  action  level  the  employer 
need  only  take  minimi  I  action  regarding 
these  employees,  such  as  providing 
employee  training  and  any  protective 
equipment  needed  to  j  revent  skin 
contact  with  liquid  formaldehyde,  since 
neither  of  these  provia  ions  are  triggered 
by  an  exposure  concei  itration. 

Several  commenters  to  the  ANPR 
opposed  an  action  lev  >l  for 
formaldehyde  [Exs.  77-10;  77-17;  77-19a; 
77-23;  77-25;  77-28:  77-34].  Reasons 
given  were  that  it  wo}jld  not  be  useful 
because  the  OSHA  Hi  zard 
Communication  stand  ird  will  require 
training  programs  and  labels  on 
products  (Ex.  77-28],  h  ecause  there  are 
no  long-term  health  rii  ks  (Ex.  77-10], 
and  because  of  opposition  to 
requirements  for  medi  :al  surveillance 
and  environmental  mc  nitoring  [Exs.  77- 


18;  77-19a;  77-34].  Other  commenters  to 
the  ANPR  recognized  that  the  use  of  an 
action  level  can  increase  the  cost- 
effectiveness  of  a  standard  by  relieving 
firms  of  regulatory  burdens  when 
employee  exposure  to  formaldehyde  is 
minimal  [Exs.  77-12;  77-22;  77-27;  77-32; 
77-34;  77-37]. 

There  are  two  theories  behind  the 
inclusion  of  an  action  level  for 
formaldehyde.  One  is  based  on 
statistical  considerations,  and  the  other 
is  of  a  toxicological  nature. 

The  statistical  basis  for  establishing 
an  action  level  is  that  measurements  of 
employee  exposure  can  vary 
considerably  for  a  number  of  reasons, 
including  process  variations,  sampling 
and  analytical  methods  limitations,  and 
seasonal  changes.  Even  when  all 
measurements  on  a  given  day  may  fall 
below  the  PEL,  there  is  some  chance 
that  on  another  day,  when  exposures 
are  not  measured,  the  employee's  actual 
exposure  may  exceed  the  PEL  It  has 
been  shown  that  when  measured  levels 
are  greater  than  one-half  the  PEL,  the 
employer  cannot  have  a  high  degree  of 
confidence  that  employees  are  not  being 
exposed  to  formaldehyde  concentrations 
in  excess  of  the  PEL  during  at  least  some 
part  of  the  work  week  when  exposures 
are  not  measured.  Conversely,  when  the 
employer  has  collected  sufficient 
samples  to  take  into  account  the  various 
process  and  sampling  related 
variabilities,  and  the  concentrations  are 
below  the  action  level,  the  employer  can 
have  a  reasonable  degree  of  confidence 
that  the  PEL  is  not  being  exceeded  on 
days  when  measurements  are  not  taken. 

The  toxicological  basis  for  an  action 
level  takes  into  account  the  variability 
of  individuals  in  reacting  to  a  toxic 
substance  when  it  is  inhaled  or 
otherwise  taken  into  the  body. 
Experiments  conducted  on  laboratory 
rodents  minimize  these  inherent 
differences  in  genetic  composition  by 
selecting  inbred  animals  from  the  same 
strain  and  same  colony  for  testing.  Their 
environments  are  further  controlled  in 
terms  of  exposures  to  other  substances, 
to  diet,  to  diurnal  variations,  and  to 
temperature  and  humidity.  Because  all 
of  these  factors  are  variables  in  humans, 
there  is  a  much  wider  range  of 
responses  to  formaldehyde  in  workers 
than  in  test  animals.  In  particular,  these 
differences  are  seen  in  employed 
complaints  and  signs  and  symptoms  of 
irritation  from  formaldehyde.  Even 
though  a  few  persons  can  handle 
exposure  to  formaldehyde  at  the  present 
PEL  of  3  ppm  without  undue  complaint, 
at  least  20  percent  of  the  general 
population  would  have  irritation  at  the 
proposed  PELs  of  1  ppm  and  1.5  ppm.  To 


better  identify  and  protect  persons  who 
might  be  most  prone  to  develop  cancer 
and  who  are  the  most  sensitive  to  the 
inhalation  of  formaldehyde  an  action 
level  is  established. 

The  proposed  standard  provides  a 
deflnition  for  the  term  "emergency". 
Emergencies  are  occurrences  such  as 
equipment  failure,  failure  of  engineering 
controls,  or  ruptures  of  containers,  that 
could  result  in  an  unexpected  release  of 
formaldehyde,  potentially  forcing 
workers  to  don  protective  equipment  or 
evacuate  the  workplace.  Because  of  the 
variety  of  uses  of  formaldehyde,  the 
most  severe  emergency  that  could  be 
credibly  predicted  will  differ 
substantially  on  a  case-by-case  basis.     • 
Thus,  the  deflnition  as  well  as  what  is 
expected  of  the  employer  is  necessarily 
flexible. 

In  the  proposed  standard,  the  term 
"formaldehyde"  applies  in  the  following 
cases:  (1)  To  the  specific  chemical  entity 
with  molecular  formula  Cl-bO,  CAS  No. 
50-00-0.  and  molecular  weight  30,  (2)  to 
all  liquids  containing  more  than  0.1 
percent  by  weight  of  this  specific 
chemical;  and  (3)  to  the  offgassing  of 
material  from  all  solids  which  are 
capable  of  releasing  the  chemical, 
CH?0,  into  the  atmosphere.  Examples  of 
"formaldehyde"  regulated  under  this 
standard  consist  of  formalin  and  of 
formaldehyde  released  from 
paraformaldehyde,  urea-formaldehyde 
resins, 'and  similar  formaldehyde- 
containing  resins. 

3.  Paragraph  (c).  Permissible 
Exposure  Limit.  The  proposal  provides 
for  permanent  reduction  in  the 
permissible  exposure  limit  to  one  of  two 
alternative  limits:  either  an  eight-hour 
time-weighted  average  of  1  part  of 
formaldehyde  per  million  parts  of  air  (1 
ppm)  or  an  eight-hour  time-weighted 
average  of  1.5  parts  of  formaldehyde  per 
million  parts  of  air  (1.5  ppm).  OSHA 
proposes  to  revoke  the  existing 
permissible  exposure  limits  of  3  ppm  as 
an  eight-hour  time-weighted  average,  5 
ppm  as  a  ceiling  concentration,  and  10 
ppm  as  a  peak  concentration  which  are 
contained  in  29  CFR  1910.1000.Table  Z-2.' 
The  proposed  alternative  PELs  are 
based  on  preliminary  Hndings  by  OSHA 
that  occupational  exposure  to 
formaldehyde  presents  a  significant  risk 
of  material  impairment  of  health. 

OSHA  has  determined  that 
occupational  exposure  to  formaldehyde  • 
at  the  current  PELs  clearly  poses 
significant  risks  of  material  impairment 
of  health  and  functional  capacity. 
Material  impairment  means  employees 
contracting  cancer;  skin,  eye,  and       ..  - 
respiratory  irritation;  and  skin 
sensitization  due  to  formaldehyde 


Federal  Regteter  /  Vol.  50.  No.  237  /  Tuesday,  December  10.  1985  /  Proposed  Rules 


50471 


exposure.  In  this  case,  OSHA  is 
proposing  alternative  PELs  of  1  ppm  or 
1.5  ppm  because  there  is  some  question 
as  to  which  PEL  is  most  appropriate  to 
respond  to  the  health  hazards  posed  by 
formaldehyde  in  the  workplace. 

First,  with  regard  to  cancer,  OSHA 
has  developed  and  analyzed 
quantitative  risk  assessment  models 
using  dose-response  data  for  induction 
of  squamous  cell  carcinoma  in  rats, 
producing  results  which  show 
significant  risk  consistent  with  the 
Court's  opinion  in  the  Benzene  case. 
From  these  models,  OSHA's  best 
estimate  of  risk  of  developing  cancer  for 
workers  exposed  to  formaldehyde  at  the 
3  ppm  concentration  permitted  by  the 
present  standard  for  a  working  lifetime 
is  71-620  cases  per  100.000  persons.  This 
is  not  the  full  extent  of  risk  from  cancer 
at  the  present  PELs.  Based  on  testimony 
by  CUT  [Tr.  246-253]  and  evidence  of 
the  tumors  from  the  CUT  rat  study  [Exs. 
12;  42-90;,42-131;  73-50].  OSHA 
estimates  that  at  2  ppm,  there  is  roughly 
a  4  percent  risk  of  developing  other 
tumors,  and  that  1  to  5  percent  of  these 
might  be  life-threatening  malignant 
forms. 

OSHA  has  calculated,  from  the 
squamous  cell  carcinoma  data  in  rats, 
that  reducing  the  PEL  to  1  ppm,  as  an  8- 
hour  TWA  concentration  limit  would 
decrease  the  risk  estimated  from  these 
malignant  tumors  to  0.6  to  23  cases  per 
100,000  working  life  exposures.  Reducing 
the  PEL  to  1.5  ppm  would  decrease  the 
estimated  risk  to  between  3.2  to  78  per 
100,000. 

Information  showing  alterations  of  the 
cellular  structure  in  the  nasal  passages 
of  animals  exposed  for  6  months  at  2 
and  3  ppm,  but  not  at  1  ppm  [Exs.  12,  42- 
104],  further  supports  the  conclusion  that 
lowering  the  PEL  to  1  ppm  or  1.5  ppm 
would  substantially  reduce  the  risk  that 
any  workers  would  suffer  neoplastic 
changes.  Such  alterations,  particularly 
those  that  show  a  disruption  of  the 
structure  of  the  cell,  may  be  indicators 
of  an  early  stage  in  a  process  that  can 
lead  to  cancer  if  exposure  is  continued. 
Thus,  consideration  should  be  given  in 
setting  a  PEL  to  choosing  a  level  at 
which  altered  cell  structure  in  the  nasal 
passage  has  not  been  seen. 

Second,  OSHA  has  determined,  based 
on  research  involving  human  and  animal 
subjects  and  cross-sectional  surveys  of 
workers,  that  formaldehyde  exposure  at 
the  current  PEL  has  resulted  in  serious 
eye,  skin,  and  respiratory  irritation  and 
occasionally  resulted  in  respiratory 
sensitization.  Presently  existing 
conditions  also  have  resulted  in  dermal 
sensitization. 

Irritants,  by  nature,  are  corrosive  in 
action.  They  inflame  the  moist  mucous 


surfaces  of  the  body.  At  sufficiently  high 
concentrations,  the  acute  response  is  so 
severe  that  the  worker  cannot  tolerate 
the  exposure.  At  lower  concentrations, 
exposure  to  irritants  results  result  in  a 
loss  of  functional  capacity,  but  such  a 
loss  is  transient,  fading  once  the 
employee  has  left  the  workplace  where 
the  formaldehyde  exposure  was 
occurring.  Workers  may  become  less 
susceptible  to  formaldehyde's  irritant 
effect  at  low  concentrations  as 
acclimatization  occurs.  However, 
damage  to  the  cells  of  the  respiratory 
passages  will  continue,  even  without  the 
warning  provided  by  the  irritation. 
OSHA  is  also  concerned  that  employees 
exposed  at  the  present  TWA  of  3  ppm 
will  be  repeatedly  irritated  as  they 
enter,  leave,  and  then  return  to  the 
formaldehyde  exposure  area,  effectively 
disabling  many  of  them  ftt)m  continuing 
their  work.  Employees  exposed  at  the 
30-rainute  peak  of  10  ppm  would 
experience  tearing  of  the  eyes  and  other 
major  discomforts.  OSHA  notes  that 
NIOSH  recommended  a  standard  for 
formaldehyde  in  1976  to  protect  workers 
solely  from  these  irritant  effects  [Ex.  69- 
8B].  NIOSH's  recommendations 
included  a  1  ppm  limit  measured  for  30 
minutes  and  other  industrial  hygiene 
and  medical  provisions.  OSHA  agrees 
with  NIOSH  that  the  proposed  standard 
can  be  justified  by  irritation  effects 
alone. 

OSHA  has  determined  that  exposure 
to  formaldehyde  at  the  present  standard 
of  3  ppm  clearly  presents  a  significant 
risk  of  material  impairment  of 
employees.  The  significance  of  this  risk 
has  already  been  informally 
acknowledged  by  industry,  which  had 
reacted  to  the  developing  information 
regarding  the  potential  health  effects  of 
formaldehyde  by  voluntarily  reducing 
exposure  among  its  employees. 

Commenters  in  the  furniture  and 
pressed  wood  products  industries  (Exs. 
77-4;  77-21;  77-28;  77-34]  contend  that  a 
2  ppm  PEL.  as  an  8-hour  TWA.  would  be 
sufficiently  protective,  while 
commenters  from  the  apparel, 
decorative  laminate,  manufactured 
housing,  textile,  and  particleboard 
industries  [Exs.  77-23;  77-9,  77-14,  77-27, 
and  77-34]  state  that  they  would  accept 
a  1.5  ppm  PEL,  as  an  8-hour  TWA. 
Several  industry  commenters  [Exs.  77- 
23;  77-32]  generally  subscribe  to  the 
Formaldehyde  Institute  recommendation 
that  the  PEL  should  be  reduced  to     ' 
between  1  and  2  ppm  measured  as  an  8- 
hourTWA  [Ex.  77-19a]. 

The  Manufactured  Housing  Institute 
supported  a  1.5  ppm  TWA  on  the  basis 
that  it  is  "the  most  stringent  level .  .  . 
which  can  be  justified,  based  on  existing 
scientific  data"  [Ex.  77-14].  This  level 


was  also  recommended  by  a  number  of 
other  commenters  from  the  textile  and 
wood  products  industries  [Ex.  77-2,  77- 
24,  77-27,  and  77-39].  A  1.5  ppm  PEL 
would  reduce  occupational 
formaldehyde  exposure  to  below  the 
range  where  severe  irritant  effects 
would  be  expected. 

Hess  and  Clark  [Ex.  77-8],  the 
Hardwood  Plywood  Manufacturers 
Association  [Ex.  77-18],  the  Occidental 
Chemical  Corporation  [Ex.  77-37],  and 
the  College  of  American  Pathologists 
[Ex.  77-37]  recommended  a  1  ppm  TWA 
for  formaldehyde  on  the  basis  that 
employers  who  are  dealing  with  irritant, 
hazardous,  or  toxic  effects  should 
provide  a  safe  and  healthful  work 
environment.  Many  producers  of 
formaldehyde  and  formaldehyde 
products  have  already  reduced 
workplace  exposures  to  or  below  1  ppm 
in  order  to  protect  their  employees  from 
irritant  effects.  This  would  provide  an 
adequate  level  of  protection  against  the 
various  adverse  effects  associated  with 
formaldehyde  exposure. 

Since  some  persons  would  experience 
symptoms  of  mild  irritation  at 
concentrations  above  0.5  ppm,  OSHA 
also  considered  lowering  the  PEL  to  0.5 
ppm  as  an  8  hour  TWA.  This  would 
further  reduce  the  cancer  risk  to 
between  0.3  and  2.8  cases  per  100,000 
employees  exposed  for  a  working 
hfetime.  OSHA's  determination  of  an 
appropriate  PEL,  however,  is  not  limited 
to  estimation  of  risks  of  acute  and 
chronic  effects.  Compliance  with  the 
regulatory  requirement  must  be  shown 
to  be  feasible.  The  record  contains 
relatively  little  information  on  the 
feasibility  of  a  0.5  ppm  PEL,  although 
OSHA  continues  to  request  information 
on  this  option.  Two  recent  studies, 
funded  by  the  Formaldehyde  Institute, 
examine  feasibility  of  regulatory 
options,  including  a  0.5  ppm  PEL,  in  nine 
industries  [Ex.  50;  77-19].  The  authors  of 
one  of  these  reports,  the  Heiden  study 
[Ex.  77-19]  indicate  that  a  0.5  ppm  PEL 
may  be  economically  infeasible.  For  five 
of  the  eight  industries  reporting  capital 
investment  data,  the  capital  compliance 
costs  for  a  complete  standard  with  a  0.5 
ppm  PEL  estimated  by  Heiden  were 
more  than  100  percent  of  their  annual 
capital  expenditures.  In  addition,  the 
National  Electrical  Manufacturers 
Association  [Ex.  77-9]  commented  that  a 
PEL  set  at  0.5  ppm  or  lower  would 
impose  serious  hardship  on  their 
industry.  Thus,  OSHA  has  tentatively 
determined  that  a  0.5  ppm  PEL  may  be 
economically  infeasible  in  several 
segments  of  the  formaldehyde  industry*. 

The  industry  commenters  raise 
feasibility,  small  business  impact,  and 
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foreigD  competition  issues  in  a  general 
manner  in  support  of  their  comments, 
but  they  do  not  pre|»ent  specific  enough 
technological,  fmaicial.  or  exposure 
data  necessary  for  DSHA  to  determine 
whether  any  of  thelpermissible  exposure 
levels  under  consic^ration  would  be 
infeasible.  OSHA  ancourages  industry 
and  all  other  parti^  interested  in  this 
e  OSHA  with  data 
levels  and  the 
for  achieving  lower 
the  Agency  in 


proceeding  to  prov: 
on  current  exposu 
feasibility  and  nee 
levels  which  will  a 


evaluating  the  alternatives.  OSHA 
believes  that  eitbeij  the  1  ppm  I^L  or  the 
1.5  ppm  PEL  wouldjbe  reasonable 
standards  and  thatleither  limit  would 
reduce  occupational  risks  associated 
with  formaldehyde  piposure. 

Short  Term  Expokure  Limit  (STEL): 
The  present  standard  allows  a 
maximum  peak  ex(|osure  of  10  ppoi  and 
a  STEL  of  5  ppm  asjlong  as  the  8-hour 
TWA  is  no  greater  ihan  3  ppm.  OSHA 
believes  that  there  Is  great  cause  for 
concern  about  the  (  egree  of  irritation 
permitted  by  the  pr  >sent  ceiling  and 


peak  concentration 


National  Particlebo  ard  Association 
(NPA)  commented  n  response  to  the 
ANPR  lEx.  77-39J: 

The  10  ppm  peak  cti  rrently  permitted  . 
would  cause  severe  si  ort-teim  discomfort  to 


workers  and  the  NPA 
current  5  ppm  ceiling 


Even  if  the  PEL  ia 


limits.  As  the 


urges  its  abolition.  The 
I  ibould  also  be  lowered. 


NPA  reconunends  tha :  OSHA  set  a  STEL  of  2 
ppm  to  avoid  serious  rritation  and 
discomfort  [Ex.  77-39 


lowered  to  1  ppm  or 


to  1.5  ppm  as  an  8-}'  our  TWA.  there  is 
still  the  possibility  i  hat  a  short-term 
exposure  limit  (STE  L)  will  be  needed  to 
ensure  that  employ  les  are  not  exposed 
to  bursts  of  formak  ehyde  which,  while 
not  necessarily  in  violation  of  the  PEL. 
would  potentially  expose  employees  to 
excess  risk  of  acutd  and  chronic  health 
ejects.  Evidence  in  the  record  indicates 
that  formaldehyde  causes  acute  effects 
at  levels  which  wotild  be  permissible 
under  the  proposed!  PEL  of  1  ppm  or  1.5 
ppm  when  measur^  as  an  B-hour  TWA 
[Ex.  73-72.  77-11.  7i-97l.  The  acute 
effects  associated  with  formaldehyde 
exposure  include  eje  and  upper 
respiratory  tract  irr  tation,  as  well  as 
skin  sensitization.  i  /hich -makes  the 
worker  extremely  s  jsceptible  to  or 
intolerant  of  very  Ic  w  levels  of 
formaldehyde  that  may  be  encountered 
as  part  of  every  da]  life.  While  some 
people  may  suffer  f  om  these  acute 
effects  at  extremely  low  levels  of 
exposuie.  the  number  of  people  likely  to 


suffer  from  some  or 


effects  and  the  8ev(  rity  of  the  effects 
will  increase  as  the  short-term 


exposures  mcrease 


all  of  these  acute 


with  a  substantial 


percentage  of  the  exposed  population 
suffering  moderate  to  severe  effects 
above  2  ppm. 

In  adcbtion,  evidence  in  the  record 
indicates  that  high  exposures  of 
formaldehyde  over  a  short  period  of 
time  are  more  harmful  than  low  doses 
over  a  long  period  of  time,  even  where 
the  total  dose  is  the  same.  As  discussed 
more  fully  above.  Swenberg  et  al.  [Ex. 
70-23]  found  that  animals  with  higher 
concentration  exposures  incurred  more 
lesions  and  mere  cell  turnover  than 
animals  with  almost  identical 
cumuiabve  doses  administered  at  a 
lower  rate  over  a  longer  period  of  time. 
This  increased  cell  turnover  is  in 
response  to  cell  damage  caused  by 
formaldehyde  exposure  and  is  thought 
to  be  associated  «vith  increased  risk  of 
cancer. 

If  the  health  effects  of  formaldehyde 
are  related  to  total  dose  alone,  without 
regard  to  temporal  distribution  of  that 
dose,  an  8-hour  TWA  Hmit  on  exposures 
will  reduce  the  risk  of  those  health 
effects  by  limiting  the  total  dose 
received.  However,  if  the  effects  from 
exposure  can  be  shown  to  be  greater 
when  the  total  dose  is  received  in  a 
short  period  than  when  it  is  spread  over 
a  longer  period,  an  8-hour  TWA  limit 
alone  might  not  be  adequate  to  reduce 
the  risks.  In  the  event  of  such  a  "dose- 
rate"  relationship  being  established,  a 
STEL  might  be  warranted  as  a 
supplement  to  the  TWA  in  order  to 
provide  protection  against  additional 
risk  attributable  to  concentration  of  the 
dose  over  short  periods. 

The  ACGIH  as  well  as  the  ILO  have 
recommended  that  short-term  exposure 
limits  or  ceilings  be  adopted  as  part  of 
the  permissible  exposure  limit  for 
formaldehyde.  The  National  Particle- 
board  Association  recommended  a 
STEL  for  formaldehyde  because: 

...  the  relevant  health  consideration — 
irritation — is  noncumulative  and  totally 
reversible.  Therefore,  the  must  important 
regulatory  aspect  is  a  more  stringent 
limitation  on  short  term  exposures.  The 
current  ceilingjs]  .  .  .  are  too  high.  Such 
levels  will  produce  discomfort  for  workers. 
The  peak  should  be  eliminated.  A  new  short 
term  exposure  limit  ("STEL")  should  be  set  at 
a  lower  level — perhaps  two  ppm — which 
would  provide  a  margin  of  safety  from  strong 
irritation  [Ex.  77-39,  p.  3]. 

Many  industry  commenters  also 
generally  favor  the  implementation  of  a 
2  ppm  STEL  [Exs,  77-4,  77-5a.  77-16  to 
77-2a  77-23.  77-27.  77-37,  77-39],  In  fact, 
some  have  already  adopted  STQ.S  as 
internal  exposure  guidelines  [Ex.  77-16, 
77-5a.  77-17,  77-24,  77-37].  The  ACGIH 
suggests  that  a  STEL  of  2  ppm  may 
prevent  the  development  of  "serious  or 
persistent  adverse  effects"  [Ex.  73-159]. 


In  addition,  the  Formaldehyde  Institute 
believes  that  a  revision  in  the  current  10 
ppm  short-term  limit  is  appropriate  and 
supports  a  2  ppm  STEL  based  on 
research  by  Yale  University,  the  Mayo 
Clinic,  and  Frigas  (Ex.  77-19aJ.  Temple- 
Eastex  [Ex.  77-28]  suggested  a  3  ppm 
STEL  On  the  other  hand,  NIOSH  and 
the  American  Nurses'  Association  [Exs. 
77-11;  77-40)  have  proposed  a  30-minute 
ceiling  of  1  ppm.  A  number  of  other 
countries,  including  Australia,  Belgium, 
Japan,  the  Netherlands,  and  the  United 
Kingdom,  have  adopted  maximum 
acceptable  concentrations  of  2  ppm  for 
formaldehyde. 

Some  of  those  advocating  a  STEL  of  2 
ppm  felt  that  h  should  be  measured  over 
a  30  minute  period  [Ex.  77-19a.  77-4,  77- 
5a,  77-19aI  while  others,  such  as  the 
ACGIH,  DuPont.  and  Occidental 
Chemical  recommended  that  the  STEL 
be  for  a  15  minute  period  [Ex.  73-159, 
77-16,  77-37].  OSHA  requests  comments 
on  whether  the  STEL,  if  promulgated, 
should  be  based  on  a  15  minute  or  a  30 
minute  period. 

Based  on  the  present  record,  OSHA 
recognizes  that  there  is  substantial  and 
widespread  support  for  the  use  of  a 
STEL  to  supplement  the  8-hour  TWA. 
There  are  also  compelling  reasons  of 
health  risk  to  consider  the  need  for  a 
STEL. 

If  a  STEL  is  enacted,  a  2  ppm  STEL 
during  a  15-  or  30-minute  period  seems 
to  be  the  most  likely  choice  although 
other  flgures,  including  1  ppm.  have  also 
been  suggested.  OSHA  will  continue  to 
examine  the  adequacy  and  need  for  the 
proposed  TWA  concentration  limit  and 
will  consider  values  both  higher  and 
lower  than  1  ppm. 

4.  Paragraph  (d).  Exposure 
Monitoring.  Section  6(b)(7)  of  the  Act 
mandates  that  any  standard 
promulgated  under  section  6(b)  shall, 
where  appropriate,  "provide  for 
monitoring  or  measuring  employee 
exposure  at  such  locations  and 
intervals,  and  in  such  manner  as  may  be 
necessary  for  the  protection  of 
employees."  OSHA  has  determined  that 
the  proposed  monitoring  program  for 
formaldehyde  meets  this  objective 
because  it  assures  that  employees  will 
be  aware  of  any  employee  exposures 
exceeding  the  PEL 

This  proposal  would  require  the 
employer  to  conduct  initial  monitoring 
to  identify  all  employees  who  are 
exposed  to  formaldehyde  at 
concentrations  at  or  above  the  action 
level.  When  an  employee's  exposure  is 
at  or  above  the  action  level,  the 
employer  would  be  required  to  monitor 
the  employee's  exposure  to 
formaldehyde  on  a  periodic  basis. 
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OSHA  has  proposed  that  periodic 
monitoring  must  be  conducted  with 
sufficient  frequency  to  assure  that  a  true 
measure  of  existing  conditions  is  made. 
Once  the  employer  becomes  aware  of 
employee  exposure  above  the  PEL.  the 
employer  is  obligated  by  other 
provisions  of  the  proposed  standard  to 
take  actions  to  lower  that  exposure. 
More  frequent  monitoring  is  warranted 
to  determine  the  effectiveness  of  these 
measures  in  protecting  workers. 

As  the  result  of  newly  installed 
control  technology  or  improved  work 
practices,  the  employee's  exposure  to 
formaldehyde  may  decrease.  When  the 
employee's  exposure  is  definitely  below 
the  action  level,  the  employer  would  be 
able  to  discontinue  monitoring  of  the 
employee.  If  an  employee's  exposure 
had  been  over  the  PEL,  the  employer 
could  decrease  the  frequency  of 
monitoring  when  there  is  conclusive 
evidence  that  the  employee's  exposure 
has  decreased  to  below  the  PEL  or 
below  the  action  level,  as  appropriate. 

Although  several  industries  expressed 
opposition  to  being  compelled  to 
conduct  employee  exposure  monitoring, 
they  did  not  suggest  alternative  methods 
for  assuring  that  the  employer  keeps 
informed  of  the  concentrations  of  ' 
formaldehyde  to  which  the  employees 
arc  being  exposed.  It  could  be  argued 
that  action,  and  not  simply  awareness  of 
employee  exposures,  is  needed  on  the 
part  of  the  employer  to  comply  with  the 
proposed  standard,  but  a  lack  of 
knowledge  of  employee  exposure  levels 
assures  that  compliance  with  the 
formaldehyde  standard  as  proposed 
would  be  purely  coincidental.  Thus, 
OSHA  has  determined  that  the 
employer's  need  to  know  the  exposures 
existing  among  the  workers  is 
fundamental  to  the  provision  of  a 
healthful  workplace.  Exposure 
monitoring  is  considred  a  critical  item  in 
the  proposed  standard. 

There  are  circumstances  where  very 
small  amounts  of  formaldehyde  are 
present  in  the  workplace,  but  at 
concentrations  such  that  the  employer 
would  be  covered  under  the 
formaldehyde  standard.  To  minimize  the 
costs  of  initial  monitoring  for  these 
employers,  OSHA  has  proposed  that 
they  may  substitute  a  determination  that 
employees  are  exposed  below  the  action 
level  based  on  objective  data.  Where 
objective  data  are  used  in  lieu  of 
monitoring  data  to  make  a 
determination  that  monitoring  will  be 
unnecessary,  the  employer  must 
document  the  available  information  that 
supports  an  exemption  and  must 
maintain  a  record  of  this  information. 

The  proposed  standard  does  not 
require  downstream  employers  to 


generate  their  own  objective  data  on 
formaldehyde  concentrations  likely  to 
be  released  from  a  product.  Some 
industries  have  developed  information 
about  formaldehyde  emissions  from 
various  products  because  of  other 
regulations  or  the  need  to  limit 
consumer  exposure.  For  example,  the 
wood  products  industries  have 
standardized  product  emissions  tests 
(Exs.  70-3;  70-15]  designed  to  show  that 
they  are  achieving  the  HUD  product 
standard  (Ex.  70-27]. 

Objective  data  can  be  useful  to  the 
employer  to  determine  the 
concentrations  of  formaldehyde  in  the 
workplace.  In  combination  with 
information  on  room  dimensions,  air 
exchange  rates,  and  other  pertinent 
data,  some  employers  may  be  able  to 
show  that  the  action  level  could  not  be 
exceeded.  For  example,  by  knowing  the 
ventilation  rate  in  a  workplace  and  the 
quantity  of  material  generated,  the 
employer  may  be  able  to  calculate  the 
maximum  exposure  that  could  be 
anticipated.  To  perform  this  calculation, 
the  employer  must  include  a  safety 
factor  to  take  into  account  poor  mixing 
of  the  material  into  the  entire  room, 
locations  of  fans,  and  proximity  of  the 
workers.  A  safety  factor  of  10  has  been 
recommended  generally  except  that  a 
safety  factor  of  100  was  suggested  when 
the  employee  stays  relatively  close  to 
the  source  [Ex.  73-176]. 

The  purpose  of  the  monitoring 
program  is  to  enable  the  employer  to 
calculate  the  actual  exposure  of  each 
employee  who  is  exposed  to 
formaldehyde  at  concentrations  over  the 
action  level.  To  do  this,  the  employer 
must  first  establish  where  exposure  to 
formaldehyde  occurs  and  then  defect 
changes  or  trends  that  occur  over  time. 
The  employer  must  then  devise  a 
sampling  strategy  that  will  assure 
identification  of  all  employees  exposed 
above  the  action  level. 

To  comply  with  the  proposed 
standard,  the  employer  need  not  use 
statistical  procedures  to  decide  who  to 
monitor.  Instead,  the  employer  may 
measure  the  actual  exposure  of  each 
potentially  exposed  employee.  In  most 
circumstances,  however,  it  is  more  cost- 
effective  to  establish  a  monitoring 
program  based  on  the  variabilities  of 
employee  exposure. 

The  primary  sources  of  variation  that 
affect  estimations  of  occupational 
exposure  arc:  random  sampling  device 
errors  (eg.  fluctuations  in  pump  flow 
rate);  random  analytical  method  errors 
(eg.  fluctuations  in  the  chemistry 
laboratory);  random  within-day 
fluctuations  in  formaldehyde 
concentration;  random  between-day 
fluctuations;  systematic  errors  of 


measurement  (eg.  improper  calibration 
of  pump):  and  systematic  changes  in  the 
contaminant  airborne  concentration  (eg. 
from  opening  windows,  turning  off 
ventilation).  Random  day-to-day  and 
shift-to-shift  fluctuations  are  influenced 
most  by  the  physical  process  generating 
formaldehyde,  the  nature  of  the 
formaldehyde  to  which  the  woricers  are 
being  exposed,  and  the  work  habits  of 
the  employee. 

The  random  fluctuations  of  a 
contaminant  in  a  plant  generally  greatly 
exceed  the  random  variations  found  for 
sampling  and  analysis.  Consequently, 
OSHA  does  not  permit  the  employer  to 
discontinue  monitoring  solely  on  the 
basis  that  employee  exposure  has 
decreased  to  below  the  action  level  for  a 
single  monitoring  period  and  OSHA  also 
requires  the  employer  to  sample  for  each 
shift  unless  the  employer  has 
demonstrated  that  the  within-day 
fluctuations  are  minimal. 

Before  the  employer  can  establish 
who  should  be  monitored,  the  employer 
must  conduct  a  material  survey  to  find 
where  in  the  workplace  formaldehyde  is 
being  used  and  if  so  the  conditions  of 
use.  This  first  step  requires  the 
determination  and  tabulation  of  all  work 
operations  where  formaldehyde  is  used 
or  produced.  This  information  is 
generally  available  from  purchase 
records  or  material  safety  data  sheets. 

Next,  the  employer  must  investigate 
the  process  or  work  operation.  Some 
processes  tend  to  cause  greater 
problems  of  dust  generation  or  liquid 
spills.  For  example,  heat  processes 
liberate  more  formaldehyde  gas  from 
urea-formaldehyde  resins  than  most 
other  operations. 

Finally  the  employer  or  his 
representative  needs  to  visit  the 
workplace  and  observe  the  actual  woric 
operations.  Attention  must  be  given  to 
employee  location  in  relation  to  the 
source  of  formaldehyde.  Adequacy  of 
each  employee's  work  practices  needs 
to  be  examined.  Attention  should  be 
given  to  employee  complaints  or 
symptoms  of  exposure  and  to  the  air 
flow  patterns  within  the  work  area.  The 
goal  of  this  first  phase  of  the  initial 
determination,  to  identify  whether  any 
employee  may  be  exposed  to  airborne 
concentration  of  formaldehyde  in  excess 
of  the  action  level,  should  now  be  met. 

To  determine  if  the  action  level  is 
actually  exceeded,  the  employer  will 
have  to  conduct  exposure  monitoring.  In 
general,  a  sampling  strategy  that 
employs  the  most  efficient  use  of 
resources  requires  identification  and 
measurement  of  the  employee  presumed 
to  have  the  highest  exposure  risk.  This 
employee  is  selected  by  observation  and 
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is  usually  the  perat  n  closest  to  the 
source.  However,  t  le  closest  person 
may  spend  time  at  other  sites  and  air 
movement  pattern:  and  differences  in 
observed  work  hat  its  may  also  occur, 
leading  to  the  cboi(  e  of  another 
employee. 

The  object  of  sel  >cting  the  maximum 
risk  person  is  to  determine  if  the 
measured  exposure  of  any  employee  is 
above  the  action  leirel.  if  the  exposure  of 
the  most-heavily  e:  posed  employee 
does  not  exceed  thi  •  action  level,  then  it 
is  safe  to  assume  tt  at  the  exposure  of 
the  other  employee  i  in  the  work  area 
are  also  not  expose  d  above  the  acticun 
level  and  no  furShei  action  is  needed 
upon  the  part  of  the  employer  until 
conditions  change  !  o  that  the  validity  of 
the  measurement  a  in  no  longer  be 
assured. 

If  the  exposure  o  the  maximum  risk 
employee  is  over  th  s  action  level,  then 
the  employer  must  dentify  and  measure 
other  employees  wlose  exposures  may 
be  above  the  action  level.  Once  all  such 
employees  are  identified,  the  employer 
has  completed  initial  monitoring  and 
may  use  this  infonnation  to  select  the 
employees  who  will  be  monitored 
periodically. 

OSHA  requires  p  Jriodic  monitoring  of 
employees  exposed!  over  the  action  level 
every  six  months  aiid  periodic 
monitoring  of  employees  exposed  every 
six  months  and  periodic  monitoring  of 
employees  exposed  over  the  PEL  every 
three  months.  One  if  the  most  important 
reasons  for  periodio  measurements  of 
employee  exposure  lis  to  detect  trends  or 
systematic  changesjin  the  long-term 
exposure  average.  A  secondary  benefit 
is  a  better  estimate  pf  the  variation  of 
the  exposure  over  extended  periods,  but 
this  in  not  the  primary  purpose  of 
periodic  exposure  nrlonitoring.  Periodic 
measurements  are  c  ne  of  the  most 
informative  ways  tc  detect  hazardous 
shifts  in  exposure  le  vels  or  to  indicate 
that  hazardous  leve  s  are  being 
approached. 

In  some  cases,  th<  •  employer  will  be 
unable  to  select  the  maximum  risk 
worker  with  reason  ible  certainty.  In 
general  random  san  pling  is  less 
desirable  than  sam[  ling  of  the  maximum 
risk  employee.  The  <  iistribution  of 
sampling  results  for  any  given  operation 
is  usually  log-norm^  1.  This  means  that 
exposure  averages  <  over  a  wide  range 
of  values,  often  ove*  an  order  of 
magnitude.  The  maximum  risk  employee 
can  easily  have  exposures  200  to  300 
percent  over  the  gn^p  average,  and 
there  is  a  good  charlce  that  by  the  use  of 
group  averages,  the  exposure  of  this 
employee  will  be  ui:  derestimated.  Use  of 
average  exposure  n  ay  be  acceptable 
when  the  standard  (  eviation  on  the 
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sampling  results  for  the  group  are  very 
low.  eg.  a  GSO  of  1.15  or  less  (see 
NIOSH  publication  77-173, 
Occupational  Exposure  Sampling 
Strategy,  by  NA.  Leidel.  KJ\..  Busch, 
and  J.R.  Lynch  for  details). 

If  random  sampling  of  the  group  is 
used,  a  larger  number  of  samples  will 
probably  be  required  |Ex.  73-176).  For 
example,  to  ensure  with  a  90  percent 
confidence  that  at  least  one  of  the 
workers  with  exposure  to  formaldehyde 
in  the  highest  10  percent  is  measured  by 
the  random  sampling  method.  9  of  10 
employees  must  be  measured.  Likewise, 
13  of  20, 16  of  30, 17  of  40,  and  18  of  50 
employees  must  be  measured.  Again,  the 
purpose  of  such  sampling  is  the  same  as 
the  measurement  of  the  maximum  risk 
employee,  to  determine  if  the  measured 
exposure  of  any  employee  is  above  the 
action  IfeveL 

Once  the  random  sampling  is 
conducted  and  employee  exposures  as 
calculated  from  the  results,  the  employer 
has  completed  the  initial  monitoring 
requirement  and  must  then  implement 
periodic  monitoring  as  required. 

OSHA  requires  that  monitoring  of 
employee  exposure  be  conducted  by 
personal  sampling  in  the  employee's 
breathing  zone  and  does  not  permit  the 
use  of  respirators  to  be  taken  into 
account  in  calculating  the  employee's 
exposure.  However,  it  is  recognized  that 
area  sampling,  continuous  monitors,  and 
leak  detection  are  an  integral  part  of 
most  industrial  hygiene  programs. 
Indeed,  these  measures  can  help  to 
define  the  sources  of  emissions  of 
formaldehyde,  which  can  be  invaluable 
infonnation  for  the  initial  determination. 
Monitoring  of  emissions  is  also 
necessary  to  evaluate  the  effectiveness 
of  engineering  controls.  Area  samples 
are  useful  in  defining  the  boundaries  of 
regulated  areas. 

OSHA  agrees  with  commenters  (Exs. 
77-18;  77-20)  who  point  out  that  the 
diverse  uses  of  formaldehyde  and  the 
many  acceptable  monitoring  methods 
are  reasons  why  requirements  for 
exposure  monitoring  should  be 
performance-oriented.  However,  OSHA 
feels  that  some  guidance  should  be 
given  to  assure  the  adequacy  of  the 
information  collected  and  to  ensure  that 
the  standard  can  be  enforced. 

There  are  several  methods  available 
for  measuring  employee  exposure  to 
formaldehyde  [Exs.  58,  77-19a).  Most 
use  solid  or  liquid  sorbents  and 
sampling  pumps,  followed  by  analysis  of 
the  samples  by  instrumental  methods. 
OSHA's  Salt  Lake  City  laboratory, 
which  supports  the  Agency's  compliance 
effort,  employs  a  polaragraphic  method 
(see  Appendix  C).  Several  methods  have 
been  developed  by  NIOSH,  although 


NIOSH  no  longer  recommends  method 
no.  P&CAM  318  because  it  was  found  to 
give  erroneously  low  results  under  most 
field  situations  (Ex.  77-11).  Passive 
dosimeters  are  used  by  many  companies 
because  they  are  simple  and  relatively 
inexpensive.  With  passive  badges, 
formaldehyde  can  be  measured  as  easily 
by  small  firms  as  by  large  companies. 
However,  different  monitors  appear  to 
be  more  apjpiicable  than  others  in  dusty 
or  humid  conditions  and  some  problems 
with  low  or  erratic  readings  have  been 
reported  (Ex.  58-12).  In  addition,  there 
are  several  commercially  available 
portable  gas  analyzers  and  monitoring 
units  capable  of  giving  continuous 
readouts  which  can  be  useful  as 
instantaneous  area  monitors  (Exs.  58; 
77-19aJ. 

The  proposal  does  not  specify  the  use 
of  a  particular  monitoring  method.  To 
some  extent  this  will  depend  on  the 
resources  of  each  employer  and  the 
potential  interferences  present  in  each 
worksite.  The  proposal  does  require  the 
employer  to  chose  a  method  which  is 
sensitive  enough  to  detect  formaldehyde 
in  the  range  encompassed  by  the  PEL 
and  the  action  level. 

The  employer  must  determine  that  the 
method  chosen  can  measure  airborne 
concentrations  of  formaldehyde  of  (1 
ppm  or  1.5  ppm)  as  an  8-hr  TWA  within 
±25%  of  the  "true"  value  at  the  95% 
confidence  level.  This  means  that  95 
percent  of  the  measurements  must  be  as 
accurate  as  the  standard  requires.  If  the 
method  used  is  unbiased  and  the  errors 
generated  are  normally  distributed,  the 
coefficient  of  variation  (CV),  also  known 
as  the  relative  standard  deviation  (RSD) 
can  be  used  to  judge  if  the  method  has 
the  required  accuracy.  The  CV  in 
percentage  units  is  the  standard 
deviation  of  the  method,  times  100. 
divided  by  the  true  value.  The  required 
total  coefficient  of  variation  of  the 
sampling  and  analytical  methods  are: 
above  the  PEL,  total  CV  less  than  12.8 
percent;  at  or  below  the  PEL  but  above 
the  action  level,  total  CV  less  than  25.5 
percent  (Ex.  73-176).  OSHA  has 
included  this  accuracy  requirement  in 
other  toxic  substance  standards.  It  was 
also  one  of  the  criteria  for  acceptability 
of  methods  of  sampling  and  analysis 
developed  specifically  for  the  Standards 
Completion  Program.  (These  methods 
have  an  "S"  designation  in  the  second 
edition  of  the  NIOSH  Manual  of 
Analytical  Methods). 

The  proposed  standard  requires  the 
employer  to  notify  the  employee  of  the 
monitoring  results  that  represent  the 
employee's  exposure.  This  information 
must  be  in  writing,  but  to  make  this 
requirement  less  burdensome  to  some 
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employers  wbo  may  not  hav»  aa     .  - 
adequate  system  existing  for       .    •.-  ■•     ■» 
dislhbutioD  of  copies  of  the  results,  this 
written  notification  obligation  may  be 
mel  by  posting  the  results  along  with  aa 
identifier  of  all  employees  represented 
by  the  monitoring  results  in  an  area 
regularly  used  by  all  of  the  affected 
employees  (eg.  the  job  site,  at  the  entry 
to  the  area).  If  the  PQ.  is  exceeded,  the 
employer  must  post  a  description  of 
corrective  measures  which  will  be 
taken.  This  is  mandated  by  section 
8(cK3)  of  the  Act  and  OSHA  considers 
this  provision  necessary  to  alert  the 
affected  employees  to  the  condition. 

Based  on  OSHA's  experience  with 
other  toxic  substance  standards,  a  15- 
day  period  is  considered  a  reasonable 
maximum  time  to  inform  affected 
employees  of  monitoring  results  after 
they  have  been  received  by  the 
employer.  It  has  been  suggested  by  a 
member  of  the  ConstructioB  Advisory 
Committee  that  more  prompt 
notification  is  needed  when  the  PEL  is 
being  exceeded,  and  OSHA  is 
considering  this  option,  but  it  is  believed 
that  the  use  of  a  calendar-day  as 
opposed  to  a  woricing  day  requireaent 
should  satisfy  most  of  these  ob)ections. 

&  Paragraph  (e).  RegukOed  areas.  The 
proposal  would  require  employers  to 
estaUish  a  regulated  area  where 
airborne  exposures  to  formaldehyde 
exceed  the  PEL.  Access  to  the  regulated 
area  would  be  restricted  to  persons 
whose  duties  require  their  presence  in 
the  area.  This  provision  am>lie8  wheo 
the  PEL  is  likely  to  be  exc^ded.  and  it 
does  not  apply  to  inadvertent  releases 
covered  under  the  section  on 
eraergraicies.  •  >*.■   s,-.. 

The  purpose  of  a  regolated  area  to  to 
ensure  that  empt(^ers  make  employees 
aware  of  the  presence  of  formaldehyde 
at  levels  above  the  PEL  in  the 
workplace.  The  establishment  of  a 
regulated  area  is  an  effective  means  of 
limiting  the  risk  of  exposure  to 
substances  known  to  be  or  suspected  of 
having  potential  carcinogenic  activity  in 
humans.  Because  of  the  serious  nature 
of  the  possible  exposure  and  the  need  of 
persons  entering  the  area  to  be 
protected  by  properly  fitted  respirators, 
the  number  of  persons  given  access  to 
the  area  should  be  limited  to  only  those 
employees  needed  to  do  the  job.  The 
regelated  area  must  be  demarcated  with 
signs  clearly  indicating  that  only 
authorized  persons  wearing  proper 
protective  equipment  may  enter  the 
area.  If  OSHA  ultimately  decides  to 
regulate  formaldehyde  (»ly  as  an 
ircitaDt,  the  decision  to  include  regulated 
area  provisions  in  the  final  rule  may 
have  to  be  reconsidered. 


This  section  also  requires  that, 
whenever  an  employer  at  a  multi- 
employerworksite  establishes  a 
re^ilated  area,  that  employer  must 
communicate  effectively  the  kicaticffl 
and  access  restrictions  to  other 
employers  at  the  worksite.  Such 
communication  would  lessen  the 
possibilify  that  unauthorized  persons 
would  enter  the  area  or  that  workers  not 
involved  in  formaldehyde-related 
operations  would  be  exposed 
inadvertently.  OSHA  would  require 
employers  whose  employees  are 
exposed  to  formaldehyde  at 
concentrations  above  the  PEL  to  be 
responsible  for  coordination  of  their 
work  with  otfier  employers  whose 
employees  could  suffer  excessive 
exposDte  because  of  their  proximity  to 
the  Boxxrce  of  exposure  to  formaldehyde. 

The  regulated  area  provision  reflects 
OSHA's  CDncem  that  the  employees  at 
nearby  sites  be  aware  of  the  existence 
of  the  hazard  and  respect  the  need  to 
remain  otitsfde  of  the  perimeters 
deKneated  as  a  regulated  area.  While 
this  corrid  be  accomplisbed  by  the 
employees  of  the  second  employer 
simply  reading  tfie  signs  posted  by  the 
fnst  etnpiioyer,  this  vroold  not  assign 
aceouDtabiHty.  If  the  second  employer  is 
aware  of  the  hazards,  then  it  is  the 
reqxMMibility  of  the  second  employer  to 
assure  that  his  employees  do  not  enter 
the  r^nlated  area  of  the  fost  employer 
without  permission  and  proper 
protective  equipment 

%.  Ptiragnph  (f).  MBtntms  of 
Cdmplianoe.  The  proposed  standard 
would  require  the  employer  to  reduce 
employee  exposures  to  wiHtln  the 
permissible  limit  by  use  of  feasible 
engineering  and  work  practice  controls. 
Employers  wouki  be  required  to  institute 
engineering  and  work  practice  controls 
to  reduce  exposures  to  the  lowest 
feasible  level  ev«i  if  these  measures, 
alone,  ilould  not  reduce  the 
concentration  of  airfoonie  formaldrtyde 
below  the  KL  The  employer  would  be 
required  to  supplement  these  controls 
with  respirators  to  ensure  that 
employees<are  not  effectively  exposed 
to  formaldehyde  at  levels  above  the 
PEL. 

OSHA  would  require  that  employers 
use  engineering  controls  to  comply  with 
the  proposed  standard,  because  these 
controls  would  reduce  exposure  hazards 
in  the  workplace  environment  by 
removing,  at  least  in  part,  the 
contaminant  from  the  air.  OSHA  has 
found  that  employers  also  generally 
need  to  modify  their  work  practices  in 
order  to^  operate  engineering  controb 
effectively.  OSHA  ooDsiders  the  use  of 
respirators  te  be  the  least  satisfactory 


approach  to  exposure  control  becaus^ 
they  provide  adequate  protection  only  if 
employers  ensure  that  respirators  are 
properly  fitted  and  worn.  UnMke 
engineering  controls  and  work  practices, 
respirators  are  intended  only  to  protect 
employees  who  are  wearing  them  from  a 
hazard,  rather  than  reducing  the  hazard. 
OSHA  has  concluded  that  employers 
have  been  unable  to  ensure  that 
respirators  would  consistently  provide 
the  necesssry  protection.  Accordingly. 
OSHA  would  perant  reliance  on 
respirators  only  insofar  as  employers 
can  demonstrate  that  the  engineering 
controls  and  work  practices  needed  to 
comply  with  the  PEL  are  infessible  or 
unavailable.  This  is  appropriate  because 
the  eB4>loyer  is  in  the  position  to  know 
the  amount  of  capital  investment  that 
can  be  feasibly  appropriated  for  control 
measures,  the  types  of  eontrol  devices 
that  are  available  for  controUing 
emissions  in  his  particular  hMhistry.  the 
costs  and  availabihty  of  these  devices, 
the  extent  to  which  work  practices  can 
be  modified  to  reduce  employee 
exposure,  and  alternative  methods  to 
achieve  the  saoB  goals. 

'Qisie  are  certain  activities,  of  tee 
involving  maintenance  and  repeir 
operations  as  well  as  those  in 
emergency  situations,  where  the  use  of 
engineering  and  work  practice  controls 
is  not  feasibla  Where  eogineeriog 
controls  are  not  feasible,  the  employer, 
neverthekase,  has  the  obligation  to 
protect  employees.  This  obligation  may- 
require  the  use  of  re^iirators  as  a 
primary  means  of  controL 

OSHA  policy  in  the  past  in  diis  matter 
has  been  spelled  out  in  the  Respiratory 
Protectioo  Stendard.  29  CFR 
ISlClMHaUl).  whidt  apphes  to  all 
exposures  to  airborne  toxins,  and  in  the 
Air  Contaeunaat  Standard  29  CFR 
191B.1000(eK  which  applies  to  exposures 
to  all  substances  listed  in  Table  Zr-\,  Z- 
2,  and  Z-3.  This  policy  was  inherent  in 
the  national  consensus  standards  which 
were  adopted  by  OSHA  in  1971, 
pursuant  to  section  6(a)  of  the  OSH  Afit 
of  197a 

Sobsequent  additions  to  Subpart  2^ 
which  were  developed  through  section 
6(b)  rulemaking  proceedings  also  reflect 
OSHA's  determinstinn  that  employers 
must  control  hazards  by  engineering  and 
work  practice  controls  instead  of 
respirators  to  the  extent  feasible. 

Several  groups,  including  the  apparel 
industry  and  pathologists.  (Exs.  77-2: 
77-9;  77-3S}  have  indicated  that  their 
members  do  not  consider  respirators  a 
reasonable  alternative  for  exposure 
control  in  their  work  situations.  Reasons 
cited  included  worker  resistance,  safety, 
and  the  need  to  be  able  to  comnumicate 
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during  work.  Woi  kers  would  be  required 
to  wear  full  facepiece  respirators  in 
nearly  every  casq  to  prevent  eye 
irritation.  Becaus^  full  facepiece 
respirators  are  haavier.  less 
comfortable,  and  restrict  vision  and 
speech  even  mor^  than  half  mask 
respirators,  worker  resistance  to  the  use 
of  respirators  probably  would  be  even 
higher  than  normally  encountered  in  an 
industrial  setting.loSHA  is  also 
concerned  about  (he  apparent  safety 
hazard  that  the  u^e  of  respirators, 
particularly  full-fScepiece  respirators 
would  seem  to  pooe  in  industries  where 
formaldehyde  is  used.  OSHA  requests 
comments  from  tl^  public  on  the 
applications  whe^  the  use  of  respirators 
has  been  an  effective  method  for  the 
control  of  exposures  to  formaldehyde. 
This  information  should  analy2e  how 
employees  accepted  the  respirators, 
safety  hazards  introduced,  possible 
productivity  losses  or  gains,  and  any 
other  limitations  i  nposed  by  the  use  of 
respirators.  OSHA  also  seeks 
information  on  situations  where 
respirator  use  for  the  control  of 
formaldehyde  exposure  is  unacceptable. 
While  it  is  not  q  completely  prohibited 
practice,  OSHA  discourages  the  use  of 
worker  rotation  as  a  tool  for  complying 
with  the  PEL  Beaiuse  sensory  irritation 
is  a  concentration -dependent  health 
effect  that  can  occ  ur  within  a  matter  of 
minutes,  employee  s  will  be  unable  to 
tolerate  concentrations  much  above  1 
ppm  for  any  subst  intial  portion  of  the 
workday.  Worker  would  be  especially 
unable  to  tolerate  the  extremely  high 
exposure  levels,  a|  high  as  32  ppm  in  15 
minutes,  that  are  theoretically  possible 
consequences  of  tlie  proposed  I^L.  In 
addition,  if  OSHAJflnds  formaldehyde  to 
be  a  potential  occupational  carcinogen, 
this  would  be  another  reason  to 
discourage  employee  rotation  to  achieve 
the  PEL  If  the  PEU  is  achieved  by 
rotating  workers,  then  many  additional 
cases  of  cancer  m)ght  result. 
Consequently,  worker  rotation  is  a  poor 
industrial  hygiene  ipractice  for  achieving 
the  PEL  for  formaldehyde. 

There  are  other  acceptable  ways  that 
some  industries  h^ve  used  to  lower 
employee  exposure  without  incurring 
costs  from  installation  of  engineering 
controls.  Employers  in  the  wood 
products  and  textile  industries, 
including  garment  manufacturing,  have 
successfully  reduced  emissions  from 
consumer  product!  i  while  at  the  same 
time  reducing  employee  exposures  to 
formaldehyde  by  product  substitution 
and  reformulation;  These  changes  have 
been  primarily  in  ^e  area  of  substitute 
resins  or  resins  formulated  to  contain 
less  releasable  for  fnaldehyde  [Exs.  69-7; 


69-9;  69-13;  70-5:  70-6;  70-9;  70-14  to  16; 
77-2;  77-14;  77-18;  77-20;  77-39].  There  is. 
an  additional  benefit  to  control  of 
exposure  through  product  substitution 
because  this  also  reduces  subsequent 
exposure  of  employees  in  downstream 
industries  and  consumers  who  purchase 
the  product.  Even  though  OSHA  does 
not  explicitly  recognize  product 
substitution  as  another  method  for 
controlling  employee  exposure  to 
formaldehyde,  OSHA  encourages  this 
practice  where  employers  And  it  a  cost- 
effective  substitute  for  engineering 
controls.  *  ''  ' 

7.  Paragraph  (g).  Respiratory 
Protection.  When  engineering  controls 
and  work  practices  cannot  reduce 
employee  exposure  to  formaldehyde  to 
within  the  PEL  the  employer  must 
protect  employees'  health  by  the  use  of 
respirators.  The  proposal  requires 
employers  to  provide  respirators  at  no 
cost  to  the  employee  and  to  ensure  that 
employees  use  the  respirators  properly. 
OSHA  views  this  allocation  of  costs  as 
necessary  to  effectuate  the  purposes  of 
the  Act.  This  requirement  would  make 
explicit  an  agency  position  which  has 
long  been  implicit  in  the  promulgation  of 
health  standards  under  section  6(b]  of 
the  Act. 

Whenever  respirator  use  is  permitted 
under  the  proposal  to  control  exposures 
to  formaldehyde,  the  employer  must 
implement  a  comprehensive  respiratory 
protection  program.  The  protection 
program  must  include  the  elements  set 
forth  in  the  general  respiratory 
protection  standard,  29  CFR  1910.134 
which  contains  basic  requirements  for 
proper  selection,  fit.  use.  cleaning,  and 
maintenance  of  respirators. 

The  proposal  also  contains  a  table 
(Table  1)  listing  the  types  of  respiratory 
protection  to  be  provided  based  on 
airborne  concentrations  of 
formaldehyde  in  the  workplace,  tlie 
respirator  selection  table  is  consistent 
with  the  American  National  Standard 
Institute's  Z-fl8.2-1980  respirator 
protection  factor  table.  Although  half- 
mask  respirators  are  permitted  to 
maximize  employee  comfort  when 
concentrations  of  formaldehyde  are  only 
slightly  above  the  proposed  PEL  many 
workers  are  likely  to  develop  eye 
irritation  at  these  levels.  Such  workers 
will  need  full  facepiece  respirators  even 
at  these  relatively  low  concentrations 
because  of  their  eye  irritation.  The 
respirator  selection  table  makes  clear 
that  full  facepiece  respirators  must  be 
provided  if  an  employee  complains  of 
eye  irritation,  even  if  the  amount  of 
frnmaldehyde  to  which  the  employee  is 
exposed  is  low  enough  to  otherwise 


permit  selection  of  a  half  facepiece 
respirator. 

Employers  would  select  respirators 
from  those  certified  as  being  acceptable 
for  protection  against  formaldehyde  by 
the  Mine  Safety  and  Health 
Administration  (MSHA)  and  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  under  the 
provisions  of  30  CFR  Part  11. 

When  negative  pressure  respirators    .. 
are  used,  OSHA  would  require  '' 

respirator  fit  testing  because  proper  fit  is 
critical  to  the  performance  of  negative 
pressure,  air-purifying  respirators.  With 
this  type  of  respirator,  a  negative 
pressure  is  created  within  the  facepiece 
of  a  properly  fitted  respirator  when  the 
wearer  breathes.  A  poorly  fitted 
respirator  would  allow  workplace  air  to 
enter  the  facepiece  through  gaps  and 
leaks  in  the  seal  between  the  face  and 
the  facepiece  instead  of  passing  through 
the  sorbent  material.  Obtaining  a  proper 
fit  for  each  employee  may  require  the 
employer  to  provide  two  or  three 
different  sizes  and  types  of  masks  so 
that  an  employee  can  select  the  most 
comfortable  respirator  having  a 
facepiece  with  the  least  leakage  around 
the  face  seal. 

Quantitative  fit  testing  is  a  procedure 
whereby  the  level  of  penetration  of  a 
test  agent  of  a  known  concentration  is 
measured  inside  the  facepiece  of  a 
respirator.  Different  facial  features  and 
contours  necessitate  experimentation 
with  different  facepieces  to  obtain  a      y 
good  seal  for  each  wearer.  Quantitative 
fit  testing  is  recognized  to  be  a  good 
method  for  determining  how  well  a 
respirator  fits  the  wearer  and  it 
promotes  better  fitting  in  that  it  allows 
the  employer  to  determine  which 
facepiece,  among  a  number  of  available 
facepieces.  is  the  best  fitting.  The  best 
fitting  facepiece  can  then  be  selected  for 
the  tested  employee  to  use. 

The  proposed  standard  would  require 
the  use  of  quantitative  fit  testing  where 
negative  pressure  respirators  are  used  to 
reduce  employee  exposures  to 
formaldehyde  and  a  nonmandatory 
protocol  is  included  as  Appendix  D. 
OSHA  has  determined  that  quantitative 
fit  testing  is  necessary  in  this  case 
because  of  the  peculiar  warning 
properties  of  formaldehyde.  The  odor 
threshold  of  formaldehyde  has  been 
reported  to  be  approximately  1  ppm  [Ex. 
73-1201,  but  with  repeated  exposures  to 
small  amounts  of  formaldehyde,  the 
worker's  ability  to  detect  1  ppm  of 
formaldehyde  is  lost.  Because 
formaldehyde  reacts  with  the  nerve 
endings  of  the  nose,  repeated  exposure   - 
also  diminishes  the  ability  to  smell 
common  odorants  such  as  those  used  in 
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qualitative  fit  testing  (Exs.  42-10: 42-71: 
42-136}.  Thus,  there  is  a  definite  risk 
that  some  workers  Who  have  been 
exposed  to  formaldehyde  in  the  past 
would  select  an  improperly  fitting 
respirator  during  a  qualitative  fit  test 
and  then  be  onable  to  perceive  that  dre 
respirator  is  not  providing  adequate 
protection  under  conditions  of  actual 
use.  For  these  reasons,  OSHA  proposes 
that  negative  pressure  respirator  fit 
testing  be  conducted  by  quantitative 
measures  only. 

In  a  number  of  other  standards, 
OSHA  has  allowed  the  employer  to  use 
qualitative  as  opposed  to  quantitative  fit 
testing  of  negative  pressure  air-purifying 
respirators.  (See  for  example  the 
ethylene  dibromide  proposal  and  the 
final  rule  in  lead,  29  CFR  1910.1025(f)). 
Qualitative  fit  testing  ia  a  technique 
whereby  a  person  wearing  a  respirator 
is  tested  to  see  whether  a  test  agent 
with  a  low  odor  threshold  can  be 
detected  inside  the  respirator. 
Qualitative  fit  testing  ia  a  more 
subjective  test  than  quantitative  testing 
because  it  depends  on  the  iirdivkhial's 
ability  to  detect  the  test  agent  rather 
than  actually  measuring  the  amount  of 
the  test  agent  entering  the  facepiece. 

Quantitative  fit  testing  is  more 
expensive  to  perform  than  qualitative  fit 
testing  and  it  does  require  the  use  of 
moderately  sophisticated  testing 
equipment.  The  lead  standard,  while 
originally  requiring  the  use  of 
quantitative  fit  testing,  was 
subsequently  modified  to  permit  the  use 
of  quantitative  fit  testing  following  a 
rigid  protocol.  This  modification  of  the 
lead  standard  was  based  on  a  finding 
that  under  the  circumstances  of  that 
case,  qualitative  fit  testing  could  provide 
the  same  assurances  of  employee  health 
protection  as  qualitative  fit  testing  (47 
FR  51110-51119,  November  12, 1962). 

In  the  case  of  formaldehyde,  OSHA 
has  determined  that  in  some  cases 
respirators  selected  by  use  of  a 
qualitative  fit  test  procedure  may 
provide  inadequate  protection  to 
employees  who  must  wear  them. 
Moreover,  a  consideration  of  the 
differing  properties  of  the  two 
substances  supports  this  decision.  Thus, 
the  record  presently  existing  for 
formaldehyde  favors  the  use  of 
quantitative  fit  testing  despite  the 
contrary  decision  in  the  lead  standard. 
Lead  had  not  been  described  as  a 
potential  occupations!  carcinogen. 
Biological  monitoring  provided  a  backup 
to  air  monitoring  so  that  respirator 
failure  would  be  discovered  because  of 
an  increase  in  the  employee's  blood 
lead.  There  was  also  no  indication  that 
exposure  to  lead  would  cause  a 


commonly  used  odorant,  amyl  acetate, 
to  give  erroneous  and  potentially 
dangerous  results.  Also,  the  lead 
standard  specified  precise  retesting 
schedules  for  quantitative  fitting 
methods,  which  aggravated  any 
problems  due  to  the  unavailability  of 
testing  facilities. 

In  the  case  of  formaldehyde,  OSHA 
does  not  believe  that  the  imposition  of 
the  requirement  to  perform  quantitative 
fit  testing  will  impose  an  undue  burden 
on  employers.  It  does  not  appear  that 
there  will  be  widespread  use  of  negative 
pressure  respirators  to  meet  the 
proposed  PH.  (See  Preliminary 
Regulatocy  Impact  Analysis).  In  the  case 
of  lead,  odier  hand,  many  emplojrers 
would  have  had  to  rely  on  negative 
pressure  respirators  over  a  long  period 
of  time,  thereby  aggravating  occasional 
difficulties  that  may  be  encountered 
with  the  testing  method. 

While  OSHA  beHeves  that  Uie 
requirement  to  do  quantitative  fit  testing 
for  negative  pressure  respirators  is 
generally  feasible  as  proposed,  this  does 
not  necessarily  mean  that  every 
employer  in  every  situation  wiU  find  the 
requirement  feasible.  This  does  not 
make  the  requirement  infeasible, 
however.  If  an  individual  employer  has 
trouble  meeting  this  requirement,  a 
positive  pressure  respirator  meeting  the 
specifications  in  Table  1  may  be  used  In 
addition,  depending  on  the  particular 
circumstances  involved,  an  employer 
might  successfully  apply  for  a  temporary 
variance  to  meet  the  requirement  in  the 
unlikely  event  that  the  employer 
encounters  difficulty  in  obtaining 
equipment  or  hiring  personnel  to  comply 
with  this  requirement.  OSHA  intends  to 
consider  this  issue  further  if  public 
comment  shows  that  a  different 
approach  might  be  warranted. 

Under  29  CFR  1910.134,  the  employer 
must  ensure  that  employees'  resinrators 
fit  property  and  leakage  is  minimized. 
By  choosing  fi-om  only  those  respirators 
specified  in  Table  1,  die  employer 
minimizes  the  change  that  the  respirator 
will  provide  an  inadequate  fit  since 
selection  criteria  are  based  on  worst 
fits,  and  not  on  averages.  Thus,  any  half 
mask  showing  a  fit  factor  of  less  than  10 
and  any  full  facepiece  showing  a  fit 
factor  less  than  50  must  be  rejected 
because  it  will  not  be  adequate  to 
prevent  employee  exposure  above  the 
PEL  Respirator  fit  testing  is  conducted 
in  an  idealized  setting,  and  fit  factors 
found  are  generally  much  better  than 
what  could  be  expected  under 
conditions  of  actual  use.  Consequently, 
if  at  all  possible,  the  employer  should 
permit  selection  of  a  half  mask  only  if  a 
fit  factor  of  at  least  100  was  measured. 


Likewise,  full  facepiece  masks  having  a 
fit  factor  of  less  than  1,000  should  not  be 
selected. 

Once  the  proper  respirator  has  been 
selected,  a  simple  fit  test  performed  at 
the  start  of  each  shift  by  each  employee 
wearing  a  negative-pressure  respirator 
can  meet  the  objective  of  demonstrating 
that  a  facepiece  seal  is  being  obtained. 
This  test  can  be  either  a  positive 
pressure  test,  in  which  the  exhalation 
valve  is  closed  and  the  wearer  exhales 
into  the  facepiece  to  produce  a  positive 
pressure,  or  a  negative  pressure  test,  in 
which  the  inlet  is  closed  and  the  wearer 
inhales  so  that  the  facepiece  collapses 
slightly.  Employees  must  receive 
training  to  perform  this  test  properly. 

The  existing  regulation.  29  CFR 
1910.134,  requires  the  employer  to 
properly  train  the  employee  to  wear  the 
respirator  and  to  establish  a  respiratory 
protection  program  containing  basic 
requirements  for  proper  selection,  use. 
cleaning,  and  maintenance  of 
respirators.  For  employers  to  ensure  that 
employees  use  respirators  properly, 
OHSA  has  found  that  the  employees 
need  to  understand  the  respirator's 
limits  and  the  hazard  it  is  protecting 
against  in  order  to  appreciate  why  the 
employer  imposes  specific  requirements 
to  be  followed  when  respirators  are 
used. 

Respirator  canisters  and  cartridges 
have  limited  useful  lives.  Because  the 
olfactory  nerves  are  able  to  adjust  to 
slight  incremental  increase  in 
formaldehyde  [Ex.  70-29],  workers  are 
unable  to  detect  slowly  developing  leaks 
that  would  be  expected  to  occur  in  a 
developing  respirator  failure.  Because  of 
these  inadequate  warning  properties, 
especially  in  long-term  employees  who 
are  also  less  sensitive  to  the  smell  of 
formaldehyde,  cartridges  must  be 
replace  after  one  workshift  and 
canisters  must  be  replaced  within  46 
hours  after  first  use  or  in  accordance 
with  the  manufacturer's  specifications  if 
an  end-of-service-life  indicator  to  show 
when  breakthrough  occorsis  attached. 
The  respirator  wearer  who  detects  the 
odor  of  formaldehyde  or  feels  eye 
irritation  should  leave  the  area 
immediately  and  replace  the  air 
purifying  device  before  reentry. 
However,  die  ability  to  pcrcerve 
formaldehyde  dulls  over  time  as  a 
worker  adapts  to  it,  and  the  perception 
of  odor  should  never  be  relied  upon  as 
an  indicator  of  respirator  effectiveness. 

8.  Pamgrapb  (h).  Protective 
Equipment.  Many  studies  in  the  record 
show  that  formaldehyde  can  cause 
irritation  and  allergic  contact  dermatitis. 
The  proposed  standard  requires  that  the 
employer  provide  and  assure  that 
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employees  who  are 


subject  to  skin 


contact  with  fonnaklehyde  solutions  use 
appropriate  protective  clothing  and 
equipment  that  willjprevent  the  skin  and 
eyes  from  coming  into  direct  contact 
with  these  solutions.  Similarly,  workers 
must  be  provided  vMth  and  wear 
appropriate  protective  clothing  and 
equipment  to  preveSt  skin  or  eye  contact 
with  irritating  or  seisitizing  solid 
materials  containing  formaldehyde.  The 
equipment  to  preveit  skin  and  eye 
contact  with  sensitizing  or  irritating 
materials  containing  formaldehyde  is 
stated  in  performance  language  in  view 
of  the  widely  varying  characteristics  of 
di^erent  formaldehyde  resins  and 
various  formaldehyde-treated  materials. 
Moreover,  it  would  be  extremely 
di^icutlt  to  provide  an  exhaustive  list  of 
the  various  materials  containing 
formaldehyde  whici  might  be  irritating 
or  sensitizing,  espec  ially  since  new 
formaidehyde-basec  resins  are  being 
developed  on  a  coni  inuing  basis. 

The  proposal  is  si  fficiently 
performance-oriente  d  to  allow  the 
employer  enough  flejxiblity  to  provide 
only  the  protective  dlothing  and 
equipment  necessary  to  protect 
employees  in  each  p(irticular  work 
operation  from  the  fi)rmaldehyde 
exposure  encountered.  Therefore, 
compliance  can  be  tailored  to  Ht  the 
hazards  posed  on  a  pay-to-day  basis.  A 
number  of  operations  will  not  require 
protective  clothing  qjt  equipment, 
especially  when  the:chances  of  skin 
contact  with  formal^hyde  solutions  are 
extremely  unlikely.  On  the  other  hand, 
where  there  is  a  possibility  of  skin 
contact  with  formalf  ehyde  solutions  or 
irritating  or  sensitiziig  forms  of 
materials  containing  formaldehyde  the 
selection  and  amoui  it  of  protective 
clothing  and  equipm  ent  must  be 
adequate  to  achieve  the  objective,  that 
is.  to  prevent  skin  c(  intact. 

Types  of  appropri  ite  equipment  might 
include  full  body  pri  itective  suits, 
aprons,  boots,  head  covering,  and  face 
shields.  The  "ACGIl  i  Guidelines  for  the 
Selection  of  Chemic  il  Protective 
Clothing"  lists  butyl  rubber,  neoprene, 
nitrile,  PVC  and  chi  orinated 
polyethylene  as  maljerial  which  can 
provide  adequate  pnotection  against  a  37 
percent  formaldehyde  solution  [Ex.  48]. 
The  proposal  does  not  require  that 
protective  clothing  qe  of  one  of  these 
named  materials:  the  list  is  included 
merely  as  an  aid  to  the  employer.  The 
employer  must  provide  any  protective 
clothing  or  equipmeiit  that  can 
demonstrably  provide  similar  protection 


against  the  strength 


(concentration)  and 


form  of  formaldehy(  e  being  used.  In  this 
way,  the  proposed  a  landard  will  not 


interfere  with  any  developing 
technology  or  innovative  techniques  that 
may  e^iciently  protect  the  skin  and  eyes 
of  formaldehyde-exposed  employees. 

Generally,  the  hazards  sought  to  be 
protected  against  in  the  protective 
clothing  and  equipment  sections  of  the 
various  OSHA  health  standards  are  the 
hazards  to  skin  and  eyes  from  liquid  and 
solid  forms  of  the  regulated  substance. 
Here,  however,  the  record  evidence  also 
indicates  that  airborne  concentrations  of 
formaldehyde  at  levels  within  the  range 
of  the  proposed  PEL  can  cause  eye 
irritation  in  some  individuals.  Therefore, 
the  proposal  requires  the  employer  to 
make  gas-proof  goggles  available  to  any 
employee  suffering  eye  irritation  from 
airborne  concentrations  of 
formaldehyde.  (In  a  similar  vein,  the 
proposal  provides  that  employees 
wearing  half  mask  respirators  suffering 
eye  irritation  must  wear  full  facepiece 
respirators  instead  of  half-facepiece 
respirators.) 

There  is  some  information  in  the 
record  to  indicate  that  individuals  may 
even  develop  allegeric  dermatitis  from 
exposure  to  airborne  concentrations 
(Exs.  4Z-66;  69-8B].  This  situation  is 
thought  to  be  quite  rare,  especially  at 
exposure  levels  likely  to  be  encountered 
in  today's  workplace. 

The  proposal  also  includes  a  provision 
requiring  the  employer  not  to  allow  the 
employee  to  take  or  wear  home  work 
clothing  or  equipment  that  is  wet  with 
liquid  formaldehyde  or  contaminated 
with  formaldehyde  solids.  This  is 
consistent  with  good  industrial  hygiene 
practice  and  is  designed  to  eliminate  or 
greatly  reduce  the  possible  exposure  to 
formaldehyde,  a  potential  occupational 
carcinogen,  that  might  result  from 
contact  with  contaminated  work  clothes 
by  fellow  employees  as  well  as  family 
members  of  the  exposed  employee. 
Similarly,  the  proposal  provides  that 
contaminated  work  clothing  must  not  be 
rewom  imtil  it  is  cleaned.  Re-wearing 
work  clothing  that  is  contaminated  with 
irritating  or  sensitizing  formaldehyde 
materials  is  prohibited  to  prevent 
additional  exposure  and  an  enhanced 
chance  of  irritation  or  sensitization  to 
formaldehyde  from  such  exposure. 

The  proposal  provides  that 
formaldehyde  contaminated  clothing 
and  equipment  be  stored  in  such  a 
manner  as  to  minimize  employee 
exposure.  Thus,  the  area  where 
formaldehyde-dampened  clothing  and 
equipment  is  stored  must  be  sufficiently 
apart  from  areas  where  employees  work 
or  congregate  or  from  facilities  which 
are  used  by  employees  so  that  no 
additional  exposure  to  employees 
results  from  storing  the  formaldehyde- 


dampened  articles  in  this  manner.  When 
formaldehyde-bearing  articles  are  stored 
in  containers,  the  containers  shall  be 
labeled  to  warn  of  the  potential  hazard. 
Where  the  equipment  and  clothing  is 
stored  in  a  segregated  area  (as  opposed 
to  a  container),  prior  to  cleaning,  the 
storage  area  shall  have  a  warning  sign 
to  alert  employees  to  the  hazard.  The 
requirements  proposed  for  the  storage  of 
contaminated  equipment  and  clothing 
constitute  good  industrial  hygiene 
practice  and  are  consistent  with  :, 

practices  recommended  by  the  British 
chemical  industry  (Ex.  73-64].  •*: 

9.  Paragraph  (i).  Hygiene  Protection. 
The  proposal  requires  that  the  emptayer 
provide  quick  drenching  facilities  at 
convenient  locations  within  the  work 
area  for  the  immediate  use  of  any 
employee  who  gets  formaldehyde 
splashed  on  the  face  or  whose  skin  or 
clothing  becomes  wet  with 
formaldehyde  solutions.  The  quick 
drenching  facilities,  also  known  as 
emergency  showers,  should  be  able  to 
drench  the  employee  with  piped-in 
water  applied  with  force.  Such  facilities 
are  necessary  in  workplaces  where 
employees  work  with  formaldehyde 
solutions. 

Skin  contact  with  liquid  formaldehyde 
has  been  associated  with  irritation, 
allergic  contact  dermatitis,  and  delayed 
reactions  including  swelling,  redness, 
and  blistering.  Sensitization  may  also 
result  from  skin  contact  with  liquid 
formaldehyde.  Non-impervious  clothing 
which  becomes  wet  with  formaldehyde 
solutions  also  poses  a  hazard  because 
the  clothing  holds  the  formaldehyde 
against  the  skin,  thereby  aggravating  the 
exposure. 

Two  factors  which  dffect  the  severity 
of  the  skin  reaction  to  fqrmaldehyde  are 
the  concentration  of  formaldehyde  as 
well  as  the  length  of  time  that  the  wet 
material  remains  in  contact  with  the 
skin.  In  addition,  any  time  a  portion  of 
the  body  becomes  wet  with  a 
concentrated  solution  such  as  formalin    • 
(37%  formaldehyde),  the  employee's 
exposure  to  airborne  concentrations  of 
formaldehyde  is  necessarily  increased    - 
because  of  the  close  proximity  of  the    ' 
substance  to  the  employee's  breathing 
zone  and  its  tendency  to  evaporate. 
Employees  working  near  such  a  worker 
may  also  suffer  increased  exposure. 
Therefore,  it  is  necessary  to  remove  the 
formaldehyde  from  the  skin  and  clothes 
with  dispatch  to  reduce  the  likelihood 
and  severity  of  dermatological  problems 
and  reduce  the  chance  of  overexposure 
to  airborne  concentrations  of 
formaldehyde  likely  to  result. 

The  proposal  also  requires  that  eye 
wash  fountains  be  available  within  the 
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immediate  work  area  for  emergency  use 
when  there  is  any  possibility  of  the  eyes 
being  splashed  with  liquid 
formaldehyde.  Liquid  formaldehyde  can 
cause  severe  damage  if  it  gets  into  the 
eyes.  For  example,  in  a  standard  test  for 
eye  irritation,  0.005  ml  of  a  15  percent 
formalin  solution  (6%  formaldehyde 
applied  to  the  eyes  of  rabbits  caused 
corneal  and  conjunctival  swelling  and 
inflammation  of  the  iris,  reactions  which 
were  regarded  as  a  severe  response  [Ex. 
42-87).  Where  the  worker  sustains 
splashes  of  formaldehyde  solutions  in 
the  eyes,  damage  can  be  greatly  reduced 
by  immediately  flushing  the  eye  with 
copious  amounts  of  water.  Eye  wash 
fountains  located  in  the  immediate  work 
area  will  greatly  reduce  the  amount  of 
time  to  implement  this  procedure  and 
therefore,  can  be  expected  to  mitigate 
the  effects  of  accidental  splashes  of 
formaldehyde  solutions  into  the  eyes. 

The  proposal  also  requires  the 
employer  to  provide  regular  shower 
facilities  and  change  rooms  for 
employees  required  to  wear  protective 
clothing  to  prevent  skin  contact  with 
formaldehyde.  Employees  can  use  these 
facilities  in  a  non-emergency  situation  to 
change  into  and  out  of  protective 
clothing  and  to  wash  off  formaldehyde- 
bearing  materials  that  are  irritating  or 
sensitizing  to  the  skin. 

Details  of  shower  placement  depend 
on  the  characteristics  of  each  plant. 
Where  employees  may  become 
drenched  with  large  quantities  of 
formaldehyde  solutions,  the  emergency 
showers  must  be  placed  in  areas  where 
there  is  immediate  access  to  affected 
employees. 

10.  Paragraph  (j)  Housekeeping.  The 
proposed  standard  requires  that  all  ' 
employers  institute  a  program  to  detect 
leaks  and  spills  of  formaldehyde  in  the 
workplace.  This  program  would  include 
visual  inspections  of  operations 
involving  formaldehyde  on  a  regular 
basis.  The  employer  is  also  obligated  to 
institute  a  regular  maintenance  program 
to  help  assure  that  leaks  of 
formaldehyde  do  not  occur. 

When  formaldehyde  is  released  into 
the  workplace  environment  because  of  a 
leak,  spill,  or  other  process  upset,  the 
proposal  requires  the  employer  to 
promptly  repair  the  source  of  the  leaks 
and  clean  up  all  spills.  These  work 
practices  aid  in  minimzing  the  number  of 
employees  exposed  as  well  as  the  extent 
of  any  potential  for  excess 
formaldehyde  exposure.  The  proposal  is 
necessarily  performance-oriented,  since 
procedures  for  clean  up  in  the  many 
different  industries  differ  greatly 
according  to  the  percent  of 
formaldehyde  being  used,  the  nature  of 
the  manufacturing  process,  the  type  of 


plant  involved,  and  whether  the 
formaldehyde  is  present  as  a  gas,  a 
liquid,  or  a  solid.  Hence,  OSHA  does  not 
specify  a  partticular  methods  for 
cleaning  up  spills  of  formaldehyde. 
Measures  for  clean-up  of  liquids  should 
provide  for  the  rapid  containment  of  the 
leak  or  spill  so  that  additional  areas  will 
not  be  affected  because  the  liquid 
spreads.  Clean-up  procedures  for  dusts 
must  not  redisperse  the  dust  into  the 
workplace  air  during  the  clean-up 
operation.  Thus,  operations  such  as 
blowing  the  dust  with  compressed  air 
must  be  prohibited.  OSHA  is  interested 
in  receiving  comments  from  the  public 
as  to  whether  the  final  rule  should 
specify  the  appropriate  method  of 
cleaning  up  spills  to  minimize  the 
exposure  of  workers  preforming  the 
operation. 

The  proposal  also  requires  that  the 
persons  who  are  assigned  to  clean-up 
and  repair  operations  must  be 
adequately  protected  by  respirators  and 
protective  equipment,  as  appropriate,  so 
that  they  will  not  be  overexposed  while 
fixing  leaks  or  cleaning  up  spills.  These 
proposed  requirements  are  consistent 
with  good  industrial  hygiene  practice, 
and  OSHA  believes  that  they  are  also 
consistent  with  current  practices  in  a 
major  portion  of  the  formaldehyde 
industry. 

11.  Paragraph  (k).  Emergencies. 
OSHA's  health  data  show  that  short- 
term  overexposure  to  large  quantities  of 
formaldehyde  can  cause  severe 
pulmonary  damage  and  death. 
Therefore,  massive  releases  of 
formaldehyde  should  be  viewed  as  an 
emergency  situation  requiring 
evacuation  of  potentially  affected 
employees.  Spills  or  leaks  of  smaller 
quantities  may  also  constitute  an 
emergency  in  the  isolated  area  affected. 
The  proposal  would  require  the 
development  of  a  written  plan  which 
complies  with  §  1910.38(a)  and 
implementation  of  the  measures  needed 
to  alert  employees  in  the  event  that  an 
emergency  arises.  Guidance  on  the 
types  of  situations  that  may  constitute 
an  emergency  and  the  information  that 
should  be  developed  is  available  in  a 
separate  appendix  to  Subpart  E — Means 
of  Egress  of  the  General  Industry 
Standards. 

Section  1910.38(a)  applies  to  all 
emergency  action  plans  required  by  a 
particular  OSHA  standard.  The  action 
plan  must  be  in  writing  and  cover  the 
actions  the  employer  and  the  employees 
must  take  to  ensuire  employee  safety 
from  Tire,  toxic  chemical  releases,  and 
natural  disasters.  The  plan  must  include 
at  least  the  following  elements:  (1) 
Emergency  escape  procedures  and 
escape  route  assignments;  (2) 


procedures  to  be  followed  by  employees 
who  remain  to  operate  critical  plant 
operations  before  they  evacuate;  (3) 
procedures  to  account  for  all  employees 
after  the  emergency  evacuation  is 
complete;  (4)  rescue  and  medical  duties 
for  those  employees  who  are  designated 
to  perform  them;  (5)  the  preferred  means 
of  reporting  fires  and  other  emergencies; 
and  (6)  the  names  or  job  titles  of  the 
persons  or  departments  who  can  be 
contacted  for  further  information  or 
explanation  of  duties.  Because  of  the 
potentially  serious  consequences  of 
massive  exposure  to  formaldehyde, 
OSHA  is  explicitly  requiring  the 
employer  to  establish  prearrangements 
for  transportation  and  medical 
assistance,  rather  than  permitting 
reliance  on  emergency  Tirst  aid. 

In  addition  to  the  emergency  plan, 
S  1910.36(a)  requires  that  the  employer 
establish  an  employee  alarm  system  a^d 
designate  and  train  a  sufficient  number 
of  persons  to  assist  in  the  safe  and 
orderly  emergency  evacuation  of  the 
affected  employees.  The  emergency  plan 
must  be  reviewed  with  each  employee 
when  the  plan  is  developed,  whenever 
the  employee's  responsibilities  or 
designated  actions  change,  and 
whenever  the  plan  is  changed.  Each 
employee  must  receive  instruction  on 
the  emergency  plan  upon  initial 
assignment  and  the  written  plan  must  be 
kept  in  the  workplace  and  accessible  for 
employee  review.  Because  of  the 
importance  of  training  in  the  response  to 
a  real  emergency,  OSHA  is  requiring  the 
employer  to  incorporate  the  emergency 
plan  as  a  part  of  the  annual  training  and 
education  requirements  as  well. 

Employers  would  provide  employees 
assigned  to  correct  the  emergency 
conditions  with  appropriate  respirators 
and  other  protective  equipment.  In 
general,  the  appropriate  respirator  will 
involve  a  self-contained  breathing 
apparatus  (SCBA)  because  the 
emergency  reentry  will  involve  entry 
into  an  area  of  uiiknown,  but  potentially 
high  exposure. 

Respirators  bought  specifically  for  the 
purposes  of  escape  should  be  SCBAs. 
and  at  the  minimum,  gas  masks 
equipped  with  canisters.  The  SCBA  is 
necessary  in  situations  where  a 
potentially  very  high  concentration  of 
formaldehyde  exists.  Where  a  SCBA 
might  not  provide  ample  time  to  escape, 
the  less  protective,  but  longer  lived  gas 
mask  equipped  with  a  canister  might  be 
preferred,  because  it  will  permit  a  longer 
time  for  escape  than  a  SCBA. 

To  select  the  proper  respirators  and 
other  protective  gear  that  may  be 
needed  to  escape,  the  employer  needs  to 
give  considered  thought  to  how  long  the 
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employee  would 
whether  he  coulc 


I  remain  in  the  area, 
escape  without  serious 
injury  or  health  Qonsequences,  and 
whether  donningiall  protective 
equipment,  including  respirators,  that 
might  be  useful  would  take  so  long  that 
the  employee  wobid  actually  receive 
more  exposure  td  formaldehyde  while 
donning  the  equi  iment  to  escape. 
Additional  emerj  ency  equipment,  such 
as  eye-flushing  s  ations  and  emergency 
showers,  should  )e  available. 

12.  Paragraph  ( 1).  Medico  J 
surveillance.  Sec  ion  6(b)(7)  of  the 
Occupational  Saiety  and  Health  Act,  29 
U.S.C.  655(b)(7)  aiithorizes  the  Secretary 
to  promulgate  sta  ndards  imposing  a 
requirement  for  n  ledical  examinations 
when  this  action  s  necessary  and 
appropriate.  The  )roposal  would  require 
each  employer  to  institute  a  medical 
surveillance  progt-am  for  employees 
exposed  above  th  e  PEL  These  persons 
are  at  the  highest  risk  of  material 
impairment  of  hei  ilth  &om  exposure  to 
formaldehyde,  and  these  individuals 
would  be  require*  I  to  use  a  respirator  at 
least  part  of  the  t  me. 

There  are  also  equirements  under 
\  1910.134(b)  that  require  the  employer 
to  maintain  a  con  plete  respiratory 
protection  progra  n  for  employees  who 
must  wear  respin  tors.  In  particular,  this 
regulation  has  pn  visions  for 
examination  by  a  physician  of  the 
employee  wearini ;  a  respirator.  To 
clarify  the  langua  ;e  in  that  section  as 
OSHA  intends  it  o  apply  to 
formaldehyde,  Oi  HA  is  proposing  to 
require  specific  medical  examinations 
for  anyone  who  i<  assigned  to  wear 
respirators. 

The  medical  ex  iminations  proposed 
for  the  annual  exi  mination  include:  (1) 
Medical  and  worl;  histories  that  identify 
persons  who  hav<  preexisting 
conditions  placinj ;  them  at  high  risk 
from  formaldehyc  e  exposure  or 
respirator  use;  (2)  a  physical 
examination  that  jives  the  attending 
physician  opporii  nity  to  observe 
whether  the  patie  it  has  signs  indicative 
of  a  health  proble  fn  related  to 
occupational  exp(  sure  to  formaldehyde 
or  respirator  use;  3)  a  pulmonary 
function  test  inch  ding  at  least  a 
determination  of  I  orced  vital  capacity 
(FVC)  and  forced  expiratory  volume  in 
one  second  (FEV,  ;  and  (4)  any  other 
information  the  e)  amining  physician 
requires.  This  inf(  rmation  may  include 
the  results  of  clini  cal  tests  such  as,  but 
not  limited  to,  tes  s  to  determine 
whether  respiratory  or  dermal 
sensitization  by  f(  irmaldehyde  has 
occurred.  Informa  tion  collected  in  the 
medical  surveillai  ice  should  include 
significant  change  s  In  weight,  facial 


contour  (e.g.  from  loss  of  teeth  or  growth 
of  facial  hair),  and  any  other 
information  that  would  suggest  the 
employee  should  be  retested  for 
respirator  fit. 

In  the  case  of  pulmonary  function 
tests,  specific  measurements  are 
required  on  an  annual  basis  for  persons 
who  wear  a  respirator.  Pulmonary 
function  tests  may  contain  other 
beneficial  information  for  the 
physician's  evaluation  when  the  patient 
is  a  worker  exposed  to  both 
formaldehyde  and  particulate  material. 
The  testing  requirements  also  assure 
that  the  physician  has  the  information 
available  in  each  case  to  enable 
preparation  of  the  required  written 
opinion. 

The  requirement  that  the  employer 
need  make  routine  medical  surveillance 
available  only  to  employees  exposed 
over  the  PEL  does  not  remove  the 
employer  from  the  obligation  to  provide 
medical  surveillance  to  any  employee  in 
an  emergency. 

Situations  resulting  in  acute  toxicity 
can  arise  at  any  time  since  accidents 
and  emergencies  are  not  scheduled 
events.  The  proposal  requires  that 
medical  exams  triggered  by  emergency 
exposures  include  the  taking  of  medical 
and  work  histories  and  any  other 
examination  or  test  considered 
appropriate  by  the  examining  physician. 
The  proposal  is  designed  to  give  the 
physician  sufficient  flexibility  to  deal 
with  the  nature  and  degree  of  exposure 
sustained.  This  is  simply  a  statement  of 
what  constitutes  good  medical  practice. 

The  proposal  would  obligate  the 
employer  to  pay  for  time  spent  taking 
the  medical  examination  regardless  of 
whether  or  not  it  is  taken  on  work  time 
and  the  exam  must  be  given  at  a 
reasonable  time  and  place.  It  is 
necessary  that  exams  be  convenient  and 
without  loss  of  pay  to  the  employee  to 
help  ensure  that  employees  do  not 
refuse  to  take  them. 

All  examinations  and  procedures 
would  be  performed  by  or  under  the 
supervision  of  a  licensed  physician  and 
be  provided  without  cost  to  the 
employee.  Certain  parts  of  the  proposed 
examination  do  not  necessarily  require 
the  physician's  expertise  and  could  be 
conducted  by  another  person  under  the 
supervision  of  the  physician. 

The  employer  would  have  to  provide 
the  physician  with  a  copy  of  the  final 
standard  and  its  relevant  appendices;  a 
description  of  the  affected  employee's 
duties  as  they  relate  to  exposure  to 
formaldehyde;  and  information  from  the 
employee's  previous  medical 
examinations  conducted  for  purposes  of 
complying  with  this  proposed  standard. 


Making  this  information  available  to  the 
physician  would  assist  the  physician  in 
evaluating  the  employee's  health  in 
relation  to  assigned  duties  and  to  fitness 
to  wear  and  use  personal  protective 
equipment. 

The  proposal  would  require  the 
employer  to  obtain  a  written  opinion 
from  the  examining  physician  regarding 
the  results  of  the  medical  examinations. 
Whether  the  employee  has  any  delected 
medical  conditions  possibly  caused  or 
aggravated  by  exposure  to 
formaldehyde  or  use  of  respirators,  any 
recommended  restriction  upon  the 
employee's  exposure  to  formaldehyde  or 
upon  the  use  of  protective  equipment 
including  respirators,  and  a  statement 
that  the  physician  has  informed  the 
employee  of  the  results  of  the  medical 
examination  or  treatment.  This  written 
opinion  should  not  reveal  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  formaldehyde. 

Requiring  the  physician  to  supply  the 
employer  with  a  written  opinion  would 
provide  the  employer  with  a  medical 
basis  to  aid  in  the  determination  of 
initial  placement  of  employees  and  to 
assess  the  employee's  ability  to  work  in 
protective  equipment.  Providing  an 
employee  with  a  copy  of  the  physician's 
opinion  within  15  calendar  days  of 
receipt  by  the  employer  would  ensure 
that  the  employe?  has  been  informed  of 
the  results  of  the  medical  examination  in 
a  timely  manner.  Findings  or  diagnoses 
which  are  unrelated  to  occupational 
exposure  to  formaldehyde  would  be 
excluded  to  reassure  employees 
participating  in  medical  surveillance 
that  they  will  not  be  penalized  or 
embarrassed  by  the  employer's 
obtaining  information  about  them  not 
directly  pertinent  to  formaldehyde 
exposure. 

The  results  of  the  representative 
employee  exposure  monitoring  are  part 
of  the  information  that  would  be 
supplied  to  the  physician  responsible  for 
medical  surveillance.  These  results 
contribute  valuable  information  to  assist 
the  physician  in  determining  if  an 
employee  is  likely  to  be  at  risk  of 
harmful  effects  from  formaldehyde 
exposure.  A  well-documented  exposure 
history  would  also  assist  the  physician 
in  determining  if  a  disease  that  is 
observed  (eg.  dermatitis)  may  be  related 
to  formaldehyde  exposure.  It  will  assist 
the  physician  who  must  recommend 
restrictions  on  the  employee's 
occupational  exposure  options  based  on 
medical  Hndings.  An  indication  of  how  : 
often  a  patient's  exposures  exceed  the 
PEL  and  the  degree  of  exposure  involved 
would  alert  the  physician  to  the  need  to 
reexamine  the  employee's  suitability  for 
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use  of  a  respirator  especially  when  there 
are  changes  in  the  employee's 
appearance  (eg.  facial  hair,  weight 
change)  or  work  history  (eg.  a  recent 
increase  in  the  amount  of  time  spent  in 
an  area  where  respirators  are  needed, 
an  increase  in  exposure  concentration). 

The  employer  is  responsible  for  the 
retention  of  all  medical  records 
collected  as  part  of  the  surveillance 
program  for  formaldehyde  whether  or 
not  they  show  evidence  of  a  health 
impairment  because  uncertainties  exist 
as  to  the  medical  evidence  that  may 
eventually  be  found  relevant  to 
formaldehyde  exposure.  Because  of  the 
employee's  right  to  privacy  and  because 
the  employer,  who  probably  lacks 
medically-related  training,  has  no  need 
to  scrutinize  the  unevaluated  recordings 
or  results  from  clinical  tests.  OSHA  does 
not  foresee  that  the  employer  needs  tp 
take  physical  possession  of  the  medical 
records  of  employees.  Requirements  for 
record  retention  and  access  can  be 
handled  by  contractual  arrangement, 
with  the  physician  retaining  the  actual 
test  result,s  for  the  required  period  of 
time. 

Persons  who  are  required  to  wear 
negative  pressure  respirators  must  have 
good  pulmonary  function  or  they  will 
place  an  added  strain  on  the  heart's 
function.  Likewise,  persons  who  wear 
positive  pressure  respirators  work  in 
areas  where  the  formaldehyde 
concentration  is  exceedingly  high  and 
most  have  their  pulmonary  function 
evaluated  also.  OSHA's 
recommendations  and  requirements  for 
medical  surveillance  are  based  on    . 
consideration  of  these  effects. 

OSHA  has  not  found  specific  screens 
to  detect  persons  who  will  be  most 
susceptible  to  developing  formaldehyde- 
related  cancer  at  some  later  date.  Even 
if  a  specific  test  were  available  to  detect 
cancer,  this  test  would  not  be  expected 
to  yield  positive  fmdings  in  employees 
early  in  their  careers.  By  the  time  cancer 
would  be  observable,  persons  who  need 
an  examination  would  not  necessarily 
even  be  continuing  to  work  with 
formaldehyde  and  probably  would  not 
be  receiving  the  surveillance  indicated 
in  this  proposal.  Certain  conditions  seen 
in  younger  workers  can  point  to  a 
greater  risk  of  developing  cancer  at 
some  time  in  the  future,  however. 
Evidence  that  formaldehyde  is  damaging 
the  tissues  in  the  nasal  passages  or 
other  parts  of  the  upper  respiratory  tract 
would  constitute  defmite  evidence  that 
the  employee  is  being  placed  at  high  risk 
of  subsequent  disease,  including 
possibly  cancer.  Persons  with  chronic 
sinusitis  or  nasal  polyps  may  be  at 
higher  risk  of  nasal  cancer  regardless  of 


their  formaldehyde  exposure  (Ex.  42-19). 
A  history  of  smoking  and  alcohol 
consumption  would  suggest  also  that  a 
patient  is  at  higher  than  normal  risk  of 
developing  certain  types  of  respiratory 
cancer.  Work  that  causes  an  employee 
to  be  exposed  to  tissue  preservatives 
suggests  a  risk  of  brain  cancer, 
regardless  of  whether  or  not  this  cancer 
is  causally  related  to  exposure  to 
formaldehyde.  Evidence  of  any  of  these 
effects  or  conditions  should  suggest  a 
high-risk  category  for  future 
development  of  cancer. 

The  best  method  to  detect  whether  a 
worker  is  developing  a  chronic  condition 
related  to  exposure  to  formaldehyde 
appears  to  be  a  combination  of  the 
survey  of  medical  and  work  histories 
along  with  a  thorough  medical 
examination  of  the  eyes,  nose,  throat, 
and  skin.  It  is  particularly  important  that 
records  from  previous  examinations  be 
available  to  the  attending  physician  so 
that  any  trends  indicative  of  a  changing 
condition  can  be  identiHed.  If 
questionable  or  positive  results  are 
found,  the  physician  should  consider 
whether  additional  testing  or  referral  to 
a  specialist  is  needed. 

Asthma,  loss  of  pulmonary  function, 
and  dermal  effects  caused  by  or 
exacerbated  by  formaldehyde  exposure 
are  best  identified  through  the  conduct 
of  a  proper  medical  examination  and 
history.  Specific  tests  for  asthma  and  for 
dermal  sensitization  exist,  but  they  are 
not  recommended  as  screening  tools 
because  they  are  capable  of  sensitizing 
persons  who  had  not  been  affected 
previously.  These  specific  tests  Should 
be  considered  by  the  physician  if  a 
medical  history  indicating  probable 
sensitization  exists  or  if  the  employee 
presents  with  signs  or  symptoms 
indicative  of  sensitization. 

Formaldehyde  can  cause  acute 
changes  in  pulmonary  function, 
particularly  if  it  is  carried  on  respirable 
particles.  Although  these  changes 
appear  to  be  mild  and  reversible,  they 
indicate  that  formaldehyde  probably  is 
reaching  the  lung.  This  suggests  that 
there  may  be  a  higher  risk  of  chronic 
toxicity,  including  lung  cancer,  for 
persons  with  acute  ^ifts  of  pulmonary 
function.  OSHA  is  presently  undecided 
on  whether  or  not  to  require  specific 
types  of  pulmonary  function  testing  in 
industries  in  which  exposures  to 
formaldehyde  and  to  particulate  matter 
occur.  Special  protocols  for  testing 
would  probably  be  required  since 
pulmonary  function  alterations  are  acute 
and  there  does  not  appear  to  be  an 
irreversible  loss.  Public  comment  is 
sought  particularly  on  whether  there  is  a 
need  for  routine  pulmonary  function 


tests  for  some  workers  and,  if  there  is, 
on  the  types  of  tests  that  should  be 
administered.  In  addition,  comment  is 
requested  as  to  the  appropriate 
exposure  level  to  trigger  medical  exams 
as  well  as  pulmonary  function  tests. 

Specific  requirements  are  also 
imposed  with  regard  to  the  wearing  of 
respirators.  Because  negative  pressure 
respirators  place  an  unacceptable 
burden  on  a  worker  who  already  has 
poor  or  marginal  lung  function,  these 
persons  need  to  be'identified  and 
another  type  of  action,  such  as  the 
assignment  of  a  powered  air-purifying 
respirator,  taken.  At  preassignment  and 
at  least  annually  thereafter,  the 
employee  must  be  provided  with  a 
pulmonary  function  test  and  the 
physican  must  determine  if  the 
employee  has  any  medical  conditions 
that  would  limit  or  prevent  the  use  of 
certain  types  of  respirators.  These  tests 
and  evaluations  must  be  repeated  at 
least  annually  as  long  as  the  employee 
continues  to  wear  a  respirator.  In 
particular,  the  physician  should  look  for 
evidence  of  respiratory  effects  that 
might  make  the  use  of  a  negative 
pressure  respirator  inadvisable, 
evidence  that  the  respirator'assigned  is 
ineffective  in  preventing  toxic  signs  and 
symptoms  of  formaldehyde  exposure, 
and  for  evidence  of  eye  irritation  in  any 
employee  who  has  been  wearing  a  half- 
piece  respirator.  In  addition,  the 
physician  has  the  responsibility  to  alert 
the  employer  when  evidence  such  a 
change  in  weight  in  an  employee 
indicates  that  a  new  quantitative  fit  test 
of  the  respirator  is  needed  to  assure  the 
continued  effectiveness  of  the  negative 
pressure  respirator.  OSHA  views  this 
need  for  the  physician  to  make 
determinations  regarding  respirator  use 
as  an  especially  important  obligation 
since  qualitative  fit  testing  is  considered 
unreliable  for  formaldehyde  and  no 
routine  fit-test  requirement  is  imposed. 
.    In  certain  industries,  the  amount  of 
formaldehyde  that  could  be  released  in- 
foreseeable  accidents  (eg.  burst  pipe, 
storage  tank  leak]  is  sufficient  to  injure 
employees  seriously.  These  situations 
need  to  be  evaluated  in  advance  and 
written  emergency  plans  need  to  be 
developed.  Part  of  such  planning 
includes  the  provision  of  medical  care  to 
overexposed  employees  by  trained 
persons  familiar  with  the  effects  of 
acute  overexposure  to  formaldehyde. 
More  commonly,  employees  who 
experience  an  acute  alteration  of  normal 
function  upon  exposure  to  formaldehyde 
or  dermal  effects  from  contact  with 
liquid  formaldehyde  are  likely  to  do  so 
on  a  nonroutine  basis  not  particularly 
compatible  with  the  scheduling  of 
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In  response  to  < 
Notice  (50  FR  1517 
organizations  cor 
medical  surveillan^ 
irritant  effects  fron 
be  unnecessary  ar 


periodic  medical  a  iirveillance.  Proper 
medical  attention  piust  be  provided  to 
the  affected  emplc^ee  at  the  time  of 
such  acute  emergency  exposure. 
Because  of  the  wide  range  of  effects  that 
could  be  involved,!  the  content  of 
nonroutine  emerg^cy  examinations  and 
medical  surveillance  is  left  to  the 
discretion  of  the  responsible  physician. 
>HA's  Advance 
9],  a  number  of 
lented  that  routine 
te  to  monitor  acute 
formaldehyde  would 
inappropriate  (Exs. 
77-17;  77-19a;  77-3D;  77-21;  77-39;). 
These  comments,  1  owever,  appear  to  be 
based  on  an  interp  *etation  that 
statement  in  the  A  '4PR  that  OSHA  was 
concerned  only  with  irritant  effects. 
Therefore,  these  cdmmenters  based  their 
statements  on  the  necessity  and 
appropriateness  on  medical 
examinations  on  tlie  prevention  or 
detection  of  irritant  effects. 

In  formulating  it|  proposed  medical 
surveillance,  OSHA  carefully  examined 
the  recommendatidns  of  other  groups 
and  of  commentera  to  OSHA's  ANPR  on 
formaldehyde.  ThelMichigan  Hospital 
Association  Service  Corporation  stated 
(Ex.  77-32):  I 

Certainly  medical  Examination  following 
an  accidental  exposure  aa  a  result  of  a  spill 
would  be  appropriata.  Medical  examination 
following  the  develoonent  of  any  dermatitis 
skin  exposure  would  be  appropriate. 

NIOSH,  in  recent  comments  to  OSHA 
(Ex.  77-11)  addressed  the  types  of 
effects  expected  to  occur  both  routinely 
in  susceptible  workers  and  after  an 
accidental  release  is  follows: 

Ocular  and  upper  r^piratory  irritation 
have  been  noted  between  0.1  ppm  and  5.0 
ppm;  exposures  at  10|ppm  to  20  ppm  have 
produced  cough,  tightiess  in  the  chest,  a 
sense  of  pressure  in  t)ie  head,  and  palpitation 
of  the  heart;  exposures  at  50  ppm  to  100  ppm 
can  cause  pulmonary]  edema  and 
pneumonitis.  Derma  ti|bs,  as  a  result  of 
contact  %irith  formaldehyde-containing 
additives,  is  well  docimiented. 

NIOSH  concluded  that  medical 
examinations  should  be  directed  at 
detecting  these  effects. 

In  their  criteria  qocimient  on 
formaldehyde  [Ex.  |B9-ab]  NIOSH 
recommended  medical  examinations  to 
be  administered  to  workers  exposed  to 
formaldehyde  at  concentrations  in 
excess  of  0.5  ppm  (^minute  sampling 
period]  or  to  those  Who  have  contact 
with  formaldehydeiin  solid  or  liquid 
form.  This  recommendation  consisted  of: 
(1)  A  preplacemenlj  examination  to 
include  comprehensive  medical  and 
work  histories  wit)^  special  emphasis  on 
any  evidence  of  chtonic  inflammatory 
reaction  of  the  resj:  iratory  tract,  of  skin 


hypersensitivity,  of  other  allergic 
conditions,  and  an  evaluation  of  the 
employee's  ability  to  use  positive  and 
negative  pressure  respirators;  (2) 
counselling  of  employees  or  applicants 
who  have  medical  conditions  which 
would  be  directly  or  indirectly 
aggravated  by  exposure  to 
formaldehyde;  and  (3)  a  physical 
examination  in  the  event  of 
overexposure  to  formaldehyde. 

The  UAW  has  addressed  the  issue  of 
what  they  would  consider  appropriate 
medical  monitoring  for  acute  irritation, 
sensitization,  and  chronic  toxicity  (Ex. 
77-12).  The  UAW  recommends  that  all 
employees  exposed  to  formaldehyde 
receive  medical  examinations  performed 
by  or  tmder  the  supervision  of  a  licensed 
physician.  Specific  attention  would  be 
paid  to  the  skin,  eyes,  nose,  and 
respiratory  tract.  Examinations  would 
include  spirometric  testing,  but  no  other 
speciHc  tests  were  recommended. 

Although  all  opposed  specific  clinical 
tests,  the  Formaldehyde  Institute,  the 
ATMI,  the  National  Cotton  Council,  and 
Monsanto  recommended  use  of  medical 
history  questionnaires  to  assure  that 
employees  who  experienced  discomfort 
receive  medical  attention. 

The  Formaldehyde  Institute  examined 
and  rejected  a  number  of  possible  tests 
for  medical  surveillance.  Concentrations 
of  formaldehyde  in  blood  and  levels  of 
formic  acid  in  urine  did  not  correlate 
with  occupational  exposure,  leading  the 
Formaldehyde  Institute  to  conclude  that 
there  are  no  useful  biological  markers 
indicative  of  exposure  to  formaldehyde 
(Ex.  77-19a).  Cytogenetic  analysis  was 
rejected  as  a  possible  screening  tool 
because  several  studies  reportedly  had 
shown  no  significant  changes  in  workers 
exposed  to  formaldehyde.  The 
Formaldehyde  Institute  concluded  that 
skin  patch  tests  have  limited  value 
because  they  demonstrate  only  one  type 
of  allergy;  moreover  there  is  no  dermal 
exposure  to  aqueous  or  solid 
formaldehyde  in  many  industries.  They 
considered  intradermal  injection  of 
formaldehyde  solutions  useless  as  a  test 
for  sensitivity  to  formaldehyde  and 
potentially  dangerous.  Bronchial 
provocation  tests  were  described  as 
rarely  positive,  cumbersome,  very 
expensive,  and  not  generally  available. 
The  Formaldehyde  Institute  cited  the 
apparent  rarity  of  asthmatic  responses 
and  comments  of  the  Consensus 
Workshop  regarding  respiratory  tract 
allergy  and  pulmonary  function  losses 
as  reasons  to  conclude  that  routine 
pidmonary  function  testing  of 
formaldehyde  would  be  imwarranted. 

Monsanto  (Ex.  77-15)  also  addressed 
medical  surveillance  in  four  areas: 
Sensitization,  irritation,  carcinogenicity, 


and  neurotoxicity,  Monsanto  estimated 
that  only  1  nasopharyngeal  cancer  in 
every  30,000  to  50,000  exams  would  be 
found,  so  that  testing  for  the  presence  of 
this  type  of  cancer  would  be  unjustified. 
Monsanto  also  concluded  that 
immunological  studies  are  unnecessary 
because  sensitive  individuals  can  be 
identified  in  other  ways.  Surveillance  for 
behavioral  or  neurotoxic  effects  was 
thought  to  be  premature  since  there  is 
presently  no  consensus  regarding 
formaldehyde's  ability  to  produce  these 
effects.  Finally,  Monsanto  did  not 
believe  that  routine  examinations  would 
be  effective,  but  they  recommended  that 
the  complaints  of  symptomatic 
individuals  should  be  recorded  at  an  in- 
house  health  facility  where  the 
exposures  of  persons  with  symptoms 
could  also  be  examined. 

It  appear  to  OSHA  that 
recommendations  for  screening  of 
workers  by  a  disease  questionnaire 
could  be  an  effective  means  of  screening 
for  medical  examinations,  but  only  if  a 
preexisting  program  for  referral  to  a 
physician  trained  in  recognition  of  the 
effects  of  overexposure  to  formaldehyde 
exists.  In  addition  an  effective  medical 
disease  questionnaire  would  have  to  be 
available  and  a  knowledgeable 
occupational  health  nurse  would  have  to 
review  the  results  to  make  proper 
referrals  to  the  physician.  Except  as 
otherwise  noted  with  regard  to 
pulmonary  function  tests.  OSHA  also 
agrees  with  the  commenters  who 
examined  specific  tests  and  rejected 
them  as  not  useful  for  the  monitoring  of 
formaldehyde-exposed  employees. 

The  UAW  has  suggested  to  OSHA 
that  a  standard  for  formaldehyde  should 
include  a  provision  for  the  employer  to 
provide  medical  removal  protection 
benefits  for  each  employee  removed 
from  exposing  to  formaldehyde  or 
otherwise  limited  as  a  result  of  medical 
findings  or  recommendations  (Ex.  77- 
12).  The  employer  would  be  required  to 
maintain  the  earnings,  seniority,  and 
other  employment  rights  and  benefits  of 
the  employee  as  though  the  employee 
had  not  been  removed. 

The  Formaldehyde  Institute  suggested 
the  establishment  of  a  response 
mechanism  for  "the  rare  reported 
symptoms  that  do  occur."  They 
elaborated: 

Most  companies  have  a  complaint 
mechanism  that  includes  a  policy  of 
reassigning  employees  in  response  to  the 
sensitization  phenomenon  observed  in  a  few 
hypersusceptible  individuals  who  cannot 
work  in  an  atmosphere  containing  even  trace 
amounts  of  formaldehyde  without  discomfort. 
Where  individual  complaints  are  significant, 
that  is  chronic  skin  reaction  of  more  than 
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several  weeks  or  signiRcant  respirakwy 
effects,  the  affected  employee  may  be 
referred  to  a  physician  for  approrrate 
evaluation  at  the  expense  of  the  company. 
The  Institute  believes  that  such  a  response  is 
appropriate  even  though  the  symptoms  may 
not  be  related  to  forawidehyde  exposure  (Ex. 
77-19a). 

The  National  Cotton  Council,  in 
noting  that  most  companies  reassign 
employees  who  cannot  work  in  an 
atmosphere  containing  even  trace 
amounts  of  formaldehyde  without 
discomfort,  also  concluded  that  a 
response  mechanism  to  identify 
hypersusceptible  employees  would  be  of 
value  (Ex.  77-20).  The  Cotton  Council 
provided  an  example  of  what  they 
consider  an  appropriate  mechanism  for 
reporting  and  responding  to  observed 
symptoms.  According  to  the  Cotton 
Council: 

Some  textile  companies  use  questioraisires 
for  employees  prior  to  employment  in  an  area 
of  chemical  exposure  and  on  a  periodic  basis 
to  update  the  employee's  health  history. 
These  questionnaires  may  be  part  of  a 
periodic  physical  examination  administered 
to  all  employees  or  they  may  be  associated 
with  special  exposure  circumstances  .  .  . 
Affirmative  responses  on  the  questionnaire 
are  reviewed  and  clinically  evaluated  by  an 
occupational  health  nurse:  if  necessary, 
further  review  is  carried  out  by  a  physician.  If 
clinically  indicated,  further  testing  may  be 
ordered  (Ex.  77-20). 

The  ATMI  endorsed  the  use  of  such 
questionnaires  for  surveillance  of 
employees  exposed  to  formaldehyde. 
The  ATMI  indicates  that  surveys  have 
been  used  on  a  trial  basis  in  two 
facilities  and  that  they  have  proven 
satisfactory  for  general  chemical 
surveillance  (Ex.  77-27). 

The  ATMI  also  noted  that  the  review 
could  include  special  testing,  if  clinically 
indicated,  and  medical  summaries  from 
other  physicians  who  have  attended  the 
applicant.  Recommendations  for  repeat 
testing  of  personal  protective  equipment 
(eg.  respirators)  and  medical  monitoring 
or  workplace  modification  would  be 
made  from  the  review  of  the  employee's 
survey  and  entered  into  the  employee 
record. 

The  United  Paperworkers  Union  is 
surveying  their  membership  regarding 
formaldehyde  exposure  and  controls 
(Ex.  77-31).  Preliminary  results  showed 
formaldehyde  concentrations  in  a  range 
between  0.1  and  0.5  ppm,  but  at  those 
levels,  one-half  to  two-thirds  of  the 
union  members  participating  in  the 
survey  reported  coughing,  tearing  of  the 
eyes,  and  an  excess  incidence  of  chronic 
sinusitis  and  bronchitis.  The 
Paperworkers  also  found  several  cases 
of  cancer  and  allergic  asthma  among 
formaldehyde-exposed  members. 
According  to  the  Paperworkers,  "we 


report  this  at  this  time  not  to  imply  that 
these  are  formaldehyde-related,  but  to 
indicate  that  these  cases  are  of  concern 
and  will  be  investigated  more  fully,"  On 
the  basis  of  their  experience,  the 
Paperworkers  stated: 

When  physical  examination  or  testing  is 
appropriate  to  properly  diagnose  and  treat  a 
formaldehyde-related  illness,  it  should  be 
required.  However,  we  feel  very  strongly  .  .  . 
that  the  need  for  medical  removal  protection 
needs  to  be  addressed,  particularly  when 
sensitization  occurs. 

In  response  to  the  initial  petition  and 
to  ANPR  comments  recommending 
medical  removal  protection  (MRP)  and 
to  evidence  that  workers  are  being 
transferred  as  the  result  of  sensitivity  to 
formaldehyde,  OSHA  has  examined 
whether  or  not  MRP  would  be 
appropriate  for  formaldehyde  workers 
and  tentatively  concludes  that  a  form  of 
medical  removal  similar  to  that  provided 
for  lead  would  not  be  useful  for 
rehabilitating  a  worker  who  has  become 
sensitized  to  formaldehyde.  Unlike  lead, 
where  removal  of  a  woricer  from  further 
exposure  gives  the  worker's  body  a 
chance  to  excrete  the  toxic  chemical 
before  irreversible  damage  occurs, 
sensitization  to  formaldehyde  is  not  a 
readily  reversed  process.  Once 
sensitized,  the  worker  is  unlikely  to  ever 
return  to  exposure  that  had  been 
tolerated  and  the  worker's  health  must 
be  considered  permanently  impaired,  at 
least  insofar  as  further  exposure  to 
formaldehyde  is  concerned.  I^us, 
temporary  removal  of  several  months 
.  duration  would  be  ineffectual. 

OSHA  is  interested  in  receiving  public 
comment  on  this  issue,  specifically  on 
the  percentages  of  formaldehyde 
exposed  workers  who  are  removed  from 
exposure  and  how  frequently  such 
transfer  has  led  to  a  loss  of  wages  or 
benefits.  If  it  appears  that  there  are 
significant  abuses  occiuring  or  that  a 
large  number  of  persons  are  having  to 
leave  the  worksite  for  a  brief  period 
such  as  a  few  hours  to  a  few  days 
without  any  compensation  in  order  to 
recover  from  acute  irritant  effects  of 
formaldehyde  exposure,  then  OSHA  %vill 
reconsider  if  some  short-term  MRP  to 
recover  from  acute  irritation  is 
warranted. 

13.  Paragraph  (m).  Hazard 
Communication.  The  proposed  standard 
for  formaldehyde  extends  the 
employer's  obligations  to  label 
containers  of  formaldehyde  to  all 
sectors  of  the  industry,  and  not  just  to 
manufacturing.  Generally,  chemical 
manufacturers,  importers,  and 
distributers  would  be  required  to  label, 
tab,  or  mark  each  container  of 
formaldehyde  being  used  in  or  leaving 
the  workplace. 


The  proposal  exempts  from  the 
labeling  requirements  furniture  as  well 
as  garments,  bedclothes  and  draperies 
made  from  fabric  treated  with 
formaldehyde.  The  purpose  of  the 
proposed  exemption  is  to  avoid  the 
possible  defacing  of  products  which  are 
essentially  in  final  form  for  the 
consumer.  Therefore,  the  proposal 
contemplates  that  formaldehyde  treated 
material  such  as  bolts  of  cloth,  for 
example,  would  be  labeled  since  this 
would  not  be  defacing.  Clothing  made 
with  such  cloth  would  not  need  to  be 
labeled.  Similarly,  containers  of  lumber 
would  have  to  be  labeled,  while 
furniture  would  not.  Such  a  scheme 
would  help  assure  appropriate  labeled 
warnings  in  those  situations  where  large 
amounts  of  formaldehyde-tirated 
materials  are  likely  to  be  stored  or 
handled,  such  as  limiber  yards,  fabric 
stores  and  warehouses.  Such  labeling 
would  not  impose  onerous  burdens, 
would  not  be  defacing  and  would 
provide  appropriate  employee  warning 
and  protection.  Even  in  the  specific 
circumstances  listed  in  the  proposed 
exemption  where  labeling  is  not 
required,  employees  would  stiU  have  the 
protection  provided  by  the  Material 
Safety  Data  Sheets  that  must 
accompany  the  initial  shipment  of  any 
formaldehyde  treated  product  capable 
of  off-gassing. 

In  implementing  this  provision  for 
labels,  OSHA  encountered  several 
situations  that  need  to  be  clarified  as 
they  relate  to  formaldehyde  and  hazard 
communication.  The  Hazard 
Communication  standard  specifically 
exempted  wood  and  wood  products 
from  coverage.  The  reasons  given  were 
that  their  identity  within  the  workplace 
is  unmistakable  and  their  characteristic 
hazards  well  known.  The  preamble 
discussed  wood  impregnated  by 
pesticides,  concluding  that  the  pesticide 
in  the  wood  would  be  covered  by  EPA 
under  FIFRA.  Thus,  the  wood  itself 
would  be  covered  by  the  wood 
exclusion  from  OSHA's  Hazard 
Communication  Standard,  while  the 
pesticide  use  would  be  covered  by  the 
labeling  exclusion  provided  for  FIFRA- 
regulated  pesticides.  The  preamble  to 
the  Hazard  Communication  Standard 
also  noted,  however,  that  "non-excluded 
chemicals  which  are  used  in  conjunction 
with  .  .  .  wood  products,  or  are  known 
to  be  present  as  impurities  in  these 
materials,  are  covered  by .  .  .  (the 
Hazard  Communication]  Standards"  48 
FR  53280,  53289.  Wood  products  which 
use  formaldehyde  would  not  be  exempt 
from  the  requirements  of  the  Hazard 
Communication  standard  since  the  use 
of  formaldehycle,  in  this  instance,  is  not 
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for  pesticidal  purpc  ises.  Therefore,  the 
intention  of  the  Ha  sard  Communication 
Standard  was  to  cc  ver  wood  products 
treated  with  a  non- excluded  chemical 
such  as  formaldeh]  de.  In  order  to  clarify 
this  matter  and  provide  additional 
notice  to  those  con  :emed,  by 
incorporating  the  hizard  communication 
obligations  into  the  formaldehyde 
proposal.  29  CFR  1!  10.1200(b](95)  which 
contains  the  wood  ir  wood  products 
exclusion  is  declan  id  inoperative. 

Requirements  pn  iposed  in  this 
paragraph  ensure  t  lat  employers  inform 
their  own  employe!  s  about  the  hazards 
of  formaldehyde  th  ough  the  use  of  signs 
and  labels  on  contt  iners  in  the 
workplace.  This  re(|uirement  as  it 
applies  to  the  mam  facturing  segment 
would  be  consistent  with  the  OSHA's 
standard  29  CFR  IS  10.1200  on  Hazard 
Communication  [46  FR  53280,  November 
25, 1983).  Other  seg  nents  of  industry 
would  also  be  requ  red  to  comply  since 
the  record  evidence  for  formaldehyde 
indicates  that  sevei  al  of  the 
nonmanufacturing  i  egments  present 
substantial  hazards  to  workers  from 
exposure  to  formali  ehyde. 

The  proposal  would  create  obligations 
for  employers  that  ( lo  not  presently  exist 
in  the  Hazard  Comi  nunication  standard. 
Employers  who  are  outside  the 
manufacturing  segment  would  be 
covered  unless  thej  are  exempted  from 
the  general  industn  standard  because  of 
the  percentage  com  position  of  the 
formaldehyde  contt  ining  solutions  they 
use.  The  formaldeh  ide  standard  would 
also  create  one  adc  itional  obligation  for 
chemical  manufacti  irers  and  importers 
to  provide  MSDSs  ts  all  employers 
purchasing  formaldehyde  or 
formaldehyde-treat  >d  products.  This 
change  is  necessar]  to  assure  that  the 
employer  in  the  not  manufacturing 
sector  can  meet  the  obligations  for 
training  imposed  b]  this  proposal. 

The  proposed  rec  uirements  for  signs 
and  labels  discusse  d  above  are 
consistent  both  with  section  6(b)(7)  of 
the  OSH  Act,  whici  i  prescribes  the  use 
of  labels  or  other  a]  ipropriate  forms  of 
warning  to  apprise  smployees  of  the 
hazards  to  which  tl  ey  are  exposed,  and 
with  the  requirements  of  OSHA's 
Hazard  Communic<  tion  standard, 
§  1910.1200(f)  altho  igh  these  provisions 
for  signs  and  labels  apply  to  all 
industries  where  th  ;re  is  potential  for 
formaldehyde  exposure,  and  not  just  to 
the  manufacturing  i  egment. 

OSHA  proposes  i  hat  required  labels 
remain  affixed  to  ci  ntainers  leaving  the 
workplaces  except  or  specific 
exemptions  permitted  by  Hazard 
Communication  or  (his  proposal.  This 


requirement  would 


assure  t^at  all 


affected  employees  not  just  those 


UMI 


working  for  a  particular  employer,  are 
apprised  of  the  hazardous  nature  of 
exposure  to  formaldehyde.  This  is 
particularly  warranted  in  the  case  of 
formaldehyde,  which  has  many 
downstream  uses  accounting  for  nearly 
all  the  workforce  potentially  exposed  to 
formaldehyde. 

An  employer's  obligation,  under 
section  6(b)(7)  of  the  Act,  to  inform 
employees  of  hazardous  conditions  is 
not  limited  to  the  employer's  own 
employees.  When  an  employer 
manufactures,  formulates,  or  sells  a 
product,  it  may  unavoidably  expose  not 
only  its  own  employees  but  also  those  of 
other  employers  to  the  hazards  inherent 
in  the  presence  of  formaldehyde  in  the 
workplace.  The  proposal  would  make  it 
clear  that  the  obligation  to  inform 
extends  beyond  the  immediate 
workplace.  This  is  especially  important 
when  the  manufacturer,  formulator.  or 
seller  is  the  only  employer  able,  through 
his  knowledge  of  the  product,  to  provide 
the  information  necessary  to  protect 
employees.  A  narrow  reading  of  the 
statutory  authority  would  defeat  its 
protective  purposes  by  effectively 
preventing  the  downstream  employee 
from  obtaining  adequate  information 
about  workplace  hazards.  Furthermore, 
hazard  labels  would  alert  other 
employers  who.  in  the  absence  of  such 
labels,  might  not  know  that 
formaldehyde  is  present  in  their 
workplaces  and  that  they  have  incurred 
an  obligation  to  comply  with  the 
standard. 

The  proposal  would  also  require  that 
manufacturers  or  importers  of 
formaldehyde  make  the  material  safety 
data  sheets  that  they  have  obtained  to 
comply  with  provisions  of  paragraph  (g) 
of  OSHA's  Hazard  Communication 
standard  (29  CFR  1910.1200)  available  to 
all  employers  purchasing  their 
formaldehyde  products.  Although  the 
Hazard  Communication  standard 
applies  to  most  facilities  that  will  be 
affected  by  the  formaldehyde  standard 
(SICs  20-39),  many  workplaces  where 
formaldehyde  is  used  (e.g.,  hospitals), 
are  not  currently  included  in  the  scope 
of  the  Hazard  Communication  standard. 
The  proposal  would  enable  those 
employers  to  comply  with  the  proposed 
requirements  to  communicate  the 
hazards  to  employers  exposed  to 
formaldehyde  treated  products. 

14.  Paragraph  (n).  Employee 
Information  and  Training.  The  proposed 
standard  would  required  that  employers 
provide  training  programs  on 
formaldehyde  for  all  employees  covered 
by  this  proposed  standard.  For 
employees  who  are  exposed  below  the 
action  level,  the  employer  would  be 
required  to  provide  this  training  at  the 


time  of  their  initial  assignment  to  a 
formaldehyde  area  and  whenever  a  new 
hazard  that  could  increase  the 
employee's  exposure  to  formaldehyde  is 
introduced  into  the  work  area.  For 
employees  exposed  at  or  above  the 
action  level,  this  training  would  be 
conducted  at  least  once  a  year.These 
requirements  are  consistent  with  section 
6(b)(7)  of  the  Act  and  they  are  also 
consistent  with  the  requirements  for 
employee  training  imposed  on  the 
manufacturing  sector  by  the  Hazard 
Communication  standard. 

The  employer  would  be  required  to 
make  a  copy  of  the  standard,  its 
appendices,  and  other  written  material 
used  in  the  training  program  available  to 
affected  employees  and  their 
representatives  so  that  the  can  review     ■ 
the  material  when  they  feel  it  is 
necessary.  This  requirement,  in 
combination  with  the  training  program, 
would  ensure  that  employees 
understand  their  rights  and  duties  under 
this  proposed  standard. 

The  employer  would  also  be  required 
to  provide,  upon  request,  all  materials 
relating  to  the  training  program  to  the 
Assistant  Secretary  and  Director.  This 
would  provide  an  objective  check  of 
compliance  with  requirements  of  this 
paragraph. 

OSHA  recognizes  that  formaldehyde 
might  be  only  one  of  a  number  of 
substances  to  which  an  employee  could 
be  exposed  simultaneously.  Therefore, 
OSHA  has  proposed  education  and 
training  requirements  for  formaldehyde 
which  could  easily  be  adapted  to 
constitute  a  comprehensive  program  of 
employee  training  and  education  to  deal 
with  workplace  hazards.  Compliance 
with  the  training  requirements  of  the 
proposed  formaldehyde  standard 
automatically  constitute  compliance 
with  OSHA's  Hazard  Communication 
standard's  recjuirements  for  training  as 
they  relate  to  formaldehyde  exposure. 

OSHA  considers  training  to  be  one  of 
three  vital  components  in  a 
comprehensive  hazard  communication 
program.  No  one  of  these  three 
components  alone — labels,  material 
safety  data  sheets,  or  training — can  be 
demonstrated  to  be  completely  effective 
in  communicating  hazards.  The  purpose 
for  having  training  provisions  is  to 
establish  the  minimum  information 
required  for  these  programs  to  function 
successfully  to  reduce  the  potential  for 
workers  to  suffer  illnesses  and  injury 
from  exposure  to  formaldehyde. 

To  assure  that  employees  receive 
adequate  protection  from  formaldehyde 
exposure,  the  employer  must  train  them 
in  the  purpose  and  proper  use  for  any 
protective  equipment  and  clothing  that  • 
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they  are  using.  They  also  must  be 
trained  to  perform  their  jobs  in  a  manner 
that  minimizes  their  exposure  to 
formaldehyde.  To  achieve  the  goals 
oiitlined  by  the  emergency  plan,  it  must 
be  implemented  afid  employees  trained 
in  their  responsibilities  in  the  event  of 
an  emergency. 

The  proposed  standard  would  require 
that  training  be  provided  at  least 
annually  for  employees  exposed  at  or 
above  the  action  level.  OSHA  believes 
that  annual  training  would  be  both 
necessary  and  sufficient  to  ensure  that 
these  employees  remain  aware  of  the 
hazards  of  formaldehyde  and  their  rights 
and  duties  under  the  proposed  standard. 
Since  employees  exposed  at  levels 
below  the  action  level  are  unlikely  to 
receive  any  significant  exposure  to 
formaldehyde,  it  is  less  important  that 
they  are  trained  yearly.  These  persons 
will  also  not  be  wearing  respirators  and 
will  not  be  and  will  not  be  participating 
fn  periodic  exposiire  monitoring.  Thus, 
more  frequent  training  of  the  most 
affected  employees  is  a  proper 
allocation  of  resources. 

15.  Paragraph  (a).  Recordkeeping. 
Section  8(c)(3)  of  the  Act  provides  for 
the  promulgation  of  regulations 
requiring  employers  to  maintain 
accurate  records  of  employee  exposures 
to  potentially  toxic  or  harmful  physical 
agents  which  are  required  to  be 
monitored  or  measured.  The  proposed 
standard  would  required  that  employers 
who  rely  on  objective  data  in  order  to 
gain  exemption  from  the  proposed 
monitoring  requirements  maintain 
records  that  show  that  basis  and 
reasoning  used  in  reaching  the 
conclusion  that  the  employer  should  be 
exempted.  In  this  respect,  the  objective 
data  substitute  for  the  initial  monitoring 
requirements  and  the  requirement  to 
maintain  a  record  protects  the  employer 
at  later  dates  from  the  contention  that  a 
initial  monitoring  was  conducted. 

The  proposed  rule  would  require  that 
employers  keep  records  to  identify  the 
employee  monitored  and  to  accurately 
reflect  each  employee's  exposure.  The 
proposal  would  also  require  that  the 
employer  keep  an  accurate  medical 
record  for  each  employee  subject  to 
medical  surveillance.  Section  8(c)  of  the 
Act  authorizes  the  promulgation  of 
regulations  requiring  an  employer  to 
keep  necesssary  and  appropriate 
records  regarding  activities  to  permit  the 
enforcement  of  the  Act  or  to  develop 
information  regarding  the  causes  and 
prevention  of  occupational  illnesses. 
OSHA  has  determined  that,  in  this 
context,  requiring  employers  to  maintain 
both  medical  and  exposure  records 
(including  pulmonary  function  test 


results  related  to  respirator  use  and 
initial  determinations  or  justifications  of 
exemption  from  monitoring  is  necessary 
and  appropriate.  In  addition,  medical 
records  are  necessary  for  the  proper 
evaluation  of  the  employee's  health. 
Since  the  purpose  of  long  term  retention 
of  respirator  fit  test  results  is  not  seen, 
OSHA  has  proposed  to  require  keeping 
these  test  results  only  until  the  next  fit 
testing. 

The  proposed  standard  would  require 
that  all  required  records  be  made 
available  upon  request  to  the  Assistant 
Secretary  and  the  Director  of  NISOH  for 
examination  and  copying.  Access  to 
these  records  would  be  necessary  for 
OSHA  to  monitor  compliance.  These 
records  also  contain  information  which 
either  of  the  agencies  may  need  to  carry 
out  other  statutory  responsibilities. 

The  proposed  rule  would  provide  that 
employees,  former  employees,  and  their 
designated  representatives  would  have 
access  to  exposure  determinations  and 
records  upon  request  Section  8(c)  of  the 
Act  explicitly  provides  that  "employees 
or  their  representatives  shall  be 
provided  with  an  opportunity  to  obeerve 
.  .  .  monitoring  .  .  .  and  to  have  access 
to  the  records"  of  monitoring  and 
exposures  to  toxic  substances".  Several 
other  provisions  of  the  Act  contemplate 
that  employees  and  their  representatives 
are  entitled  to  have  an  active  role  in  the 
enforcement  of  the  Act.  Employees  and 
their  representatives  need  the  pertinent 
information  concerning  exposures  to 
toxic  substances  and  the  consequences 
for  the  health  and  safety  of  the 
employees  if  they  are  to  beneflt  properly 
from  these  statutorily  created  rights. 

In  addition,  the  proposal  specifies  that 
access  to  exposure  and  medical  records 
by  employees,  designated 
representatives,  and  OSHA  shall  be 
provided  in  accordance  with  29  CFR 
1910.20.  OSHA  promulgated  29  CFR 
1910.20  as  the  generic  rule  for  access  to 
employee  exposure  and  medical  records 
on  May  23, 1980  (45  FR  35212).  It  applies 
to  records  created  pursuant  to  specific 
standards  and  to  records  which  are 
voluntarily  created  by  employers. 
OSHA  retains  unrestricted  access  to 
medical  and  exposure  records  but  its 
access  to  personally  identifiable  records 
is  subject  to  the  Agency's  rules  of 
practice  and  procedure  concerning 
OSHA  access  to  employee  medical 
records,  which  have  been  pubhshed  at 
29  CFR  1913.10.  An  extensive  discussion 
of  the  provisions  and  the  rationale  for 
§  1910.20  may  be  found  at  45  FR  35312. 
"The  discussion  of  §  1913.10  may  be 
found  at  45  FR  35384.  It  is  noted  that 
revisions  to  the  access  to  records 
standard  are  being  developed  in  an 


ongoing  rulemaking  proceeding.  The 
formaldehyde  standard  may  be  affected 
by  any  changes  which  result  from  the 
rulemaking  effort. 

It  is  necessary  to  keep  records  for 
extended  periods  of  time  because  of  the 
long  latency  periods  commonly 
observed  for  the  induction  of  cancer 
caused  by  exposures  to  carcinogens. 
Cancer  generally  cannot  be  detected 
until  20  or  more  years  after  onset  of 
exposure.  The  extended  record  retention 
period  is  therefore  needed  for  two 
purposes.  First,  possession  of  past  and 
present  exposure  data  and  medical 
records  furthers  the  diagnosis  of 
workers'  ailments.  In  addition,  retaining 
records  for  extended  periods  makes 
possible  a  review  at  some  future  date  of 
the  effectiveness  and  adequacy  of  the 
proposed  standard. 

TTie  time  periods  required  for 
retention  of  exposure  records  and 
medical  records  would  be  thirty  years 
and  the  period  of  employment  plus  thirty 
years,  respectively.  These  retention 
requirements  would  be  consistent  with 
those  tti  the  OSHA  records  access 
standard  and  with  pertinent  sections  of 
the  Toxic  Substances  Control  Act. 

The  proposed  standard  would  require 
employers  who  are  going  out  of  business 
without  a  successor  to  notify  the 
Director  of  NIOSH  in  writing  at  least  90 
days  prior  to  the  disposal  or  records  and 
to  transmit  them  to  NIOSH  unless  told 
not  to  do  so  by  NIOSH.  The  employer 
would  be  required  to  comply  with  any 
other  applicable  requirements  set  forth 
in  the  records  retention  standard. 

16.  Paragraph  (p).  Dates.  As  proposed, 
the  final  rule  would  become  effective 
sixty  (60)  days  following  publication  in 
the  Federal  Register.  This  will  give  the 
employer  some  time  to  familiarize 
themselves  with  the  standard.  The 
various  provisons  have  phased  in 
effective  dates. 

Some  companies  have  to  hire 
industrial  hygiene  and  chemistry 
expertise  to  conduct  exposure 
monitoring  before  they  could  obtain  the 
results,  evaluate  them  as  part  of  the 
initial  survey,  and  select  and  order 
necessary  protective  equipment.  This 
would  require  some  more  time  to 
complete  and  up  to  an  additional  6 
months  is  permitted  for  the  employer  to 
complete  this  phase.  When  exposures 
are  determined  and  personal  protective 
equipment  is  available  the  medical 
surveillance  can  be  conducted.  Up  to  six 
months  after  the  effective  date  are  also 
permitted  for  these  provisions  so  that 
employers  can  conduct  necessary 
contractual  arrangements  and  provide 
medical  surveillance.  As  other  parts  of 
the  plan  for  controlling  employee 
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would  become  aval 


months 
The  most  difficult 


exposure  are  implei  lented,  many  of  the 
items  needed  to  de{  1  with  emergencies 


able.  Thus,  the 


written  emergency  |  ilan  is  also  given  an 
extended  compliam  e  date  of  six 


part  of  the  proposed 


standard  may  be  th^  implementation  of 
feasible  engineering  controls  because 
extensive  planning  is  needed  to  identify 
and  order  any  needed  equipment.  A 
prolonged  installatian  may  also  be 
involved.  Thus,  the  most  extended 
compliance  time,  one  year  after  the 
effective  date  is  givf  n  to  complete  this 
task.  Because  it  is  more  difficult  for 
small  business  to  obtain  necessary 
capital  for  engineering  controls, 
businesses  having  a,  total  workplace  of 
20  or  less  employees  are  given  an 
additional  year  to  achieve  compliance 
with  the  requiremen  ts  for  engineering 
controls. 

Delayed  Effective  Date  for  Small 
Business.  OSHA  is  <  ware  that  there  are 
many  small  businesi  les  which  would  be 
effected  by  the  prop  jsed  standard.  For 
example,  the  Regula  tory  Impact 
Analysis  indicates  t  lat  two  of  the 
industries  with  the  h  ighest  projected 
compliance  costs,  fa  iindries  and  wood 
furniture,  are  made  i  ip  of  53  and  75 
percent,  respectivel] ,  small  business. 

OSHA  is  concerned  that  small  firms 
may  experience  diff  culty  in  achieving 
compliance  with  the  proposed  PEL 
because  they  lack  the  financial 
resources  needed  to  meet  the  projected 
capital  costs.  OSHA  has  already  noted 
in  its  regidatory  flex  bility  analysis, 
above,  that  economi  !s  of  scale  may 
operate  to  the  disad^rantage  of  small 
businesses  attemptii[g  to  comply  with 
engineering  control  i  equirements. 
Indeed,  a  number  of  the  industry 
comments  received  ti  response  to  the 
ANPR  (50  FR 15179)  questioned  whether 
small  businesses  coiild  afford  to  comply 
with  a  1  ppm  PEL  If  a  PEL  of  1.5  ppm  is 
adopted,  on  the  othe  r  hand,  there  may 
be  little  or  no  regulatory  burden  on 
small  businesses  because  evidence  in 
the  record  indicates  that  most  are 
already  in  compliance.  (Exs.  77-3,  77-18, 
77-19a.  77-21,  77-27  tnd  77-30). 

OSHA  is  investigating  whether  any 
regulatory  relief  froin  the  proposed 
standard,  such  as  a  delayed  effective 
date  for  those  provisions  which  would 
impose  engineering  ^nd  work  practice 
control  requirement^,  would  be 
necessary  or  appropriate.  OSHA  will 
consider  requests  for  regulatory  relief  or 
regulatory  alternatives  for  small 
businesses  within  thje  context  of  its 
overriding  commitment  to  requiring  that 
employers  provide  etnployees  with  safe 
and  healthful  workii  ig  conditions. 


OSHA  encourages  interested  parties 
to  submit  information  which  will  assist 
OSHA  in  its  consideration  of  what  if 
any  regulatory  relief  is  necessary. 
OSHA  is  especially  interested  in  any 
particular  compliance  problems  that  a 
business  might  face  because  it  is  small. 
OSHA  has  considered  a  business  to  be 
small  when  it  has  fewer  than  20 
employees.  OSHA  invites  comment  on 
the  20  employee  threshold,  including  any 
suggested  alternatives.  OSHA  requests 
that  commenters  requesting  any 
differential  regulatory  treatment  for 
small  businesses  describe  their 
proposals  in  detail  and  provide  evidence 
to  support  their  contentions  that  the 
relief  is  necessary  and  the  adoption  of 
their  proposals  would  enable  small 
businesses  to  attain  compliance  without 
compromising  the  employee  health  or 
safety. 

OSHA  is  continuing  to  collect  data  on 
the  economic  and  technological  aspects 
of  compliance  with  the  formaldehyde 
proposal.  Public  comment  on  the 
relevant  issue  of  start-up  dates  is 
sought,  especially  on  items  that  need 
extended  start-up  dates,  on  the 
definition  of  what  constitutes  a  small 
business,  and  on  industries  that  may 
require  special  considerations  to  enable 
them  to  achieve  the  proposed  standard. 

Appendices 

Appendices  have  been  included  in 
this  proposed  standard  for  informational 
purposes.  None  of  the  statements 
contained  within  the  appendices  would 
establish  a  mandatory  requirement  not 
otherwise  imposed  by  the  standard,  or 
detract  from  an  obligation  which  the 
standard  would  impose. 

The  information  contained  in 
Appendices  A  and  C  would  aid  the 
employer  in  complying  with 
requirements  of  the  standard.  The 
information  in  Appendix  B  provides  a 
physician  with  the  information  needed 
to  conduct  medical  surveillance 
programs.  Appendix  D  provides  a 
protocol  for  quantitative  fit  testing  of 
negative  pressure  respirators.  The 
paragraph  on  training  contained  in  the 
proposed  standard  would  specifically 
require  that  employers  provide  the 
information  contained  in  Appendix  A  to 
employees  as  part  of  their  information 
and  training  programs. 

Appendix  C  gives  details  of  the 
sampling  method  used  by  OSHA  to 
monitor  employee  exposures  to 
formaldehyde. 

References 

The  studies  and  other  information 
listed  in  this  proposal  by  exhibit  number 
are  the  primary  sources  upon  which  the 
proposal  has  been  based.  A  complete 


set  of  references  is  available  for 
examination  and  copying  at  the  OSHA 
Technical  Data  Center,  Docket  Office, 
Room  N3672,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW., 
Washington,  DC. 

Request  for  Comments 

OSHA  invites  interested  persons  to 
submit  written  data,  comments,  and 
views  relevant  to  this  proposed 
standard.  The  views  of  the  public  are 
sought  on  the  need  for  the  various 
provisions  of  the  proposed  standard,  on 
cost  effective  alternatives  that  provide 
equal  or  improved  employee  protection, 
and  on  anticipated  difficulties  seen  in 
the  implementation  of  any  of  OSHA's 
proposed  provisions.  In  particular, 
attention  should  be  paid  to  the  proposed 
start-up  dates  for  the  various  provisions. 

OSHA  has  already  received 
submissions  on  the  health  effects  of 
formaldehyde;  on  provisions  to  be 
included  in  revising  the  formaldehyde    ' 
standard;  and  on  methods,  costs,  and 
effectiveness  of  control  strategies  that 
are  used  to  reduce  exposure  to 
formaldehyde  as  a  result  of  questions 
posed  in  a  January  11, 1985, 
announcement  (50  FR  1547)  of  a  public 
meeting  and  an  April  17, 1985, 
publication  of  an  Advance  Notice  (50  FR 
15179).  Although  the  public  is  invited  to 
submit  any  information  relevant  to  the 
regulation  of  formaldehyde,  material 
and  comments  submitted  in  response  to 
these  two  announcements  have  been 
placed  in  OSHA's  docket  on 
formaldehyde  and  need  not  be 
resubmitted  for  consideration  in  the 
rulemaking. 

Interested  persons  must  submit  their 
comments  with  respect  to  this  proposal 
on  or  before  March  10, 1986,  in 
quadruplicate,  to  the  Docket  Officer, 
Docket  No.  H-225A,  Room  N-3670,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 
Written  submissions  must  clearly 
identify  the  provisions  of  the  proposal  :' 
\vhich  are  addressed  and  the  position 
taken  with  respect  to  each  issue. 

The  comments  that  are  submitted  will 
be  available  for  public  inspection  and 
copying  at  the  above  address.  All  timely 
written  submissions  will  be  made  a  part 
of  the  record  of  the  proceeding. 

XI.  Public  Participation — Notice  of 
Hearing 

Pursuant  to  section  6(b)(3]  of  the  Act, 
an  opportunity  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  including  economic 
and  environmental  impacts,  will  be 
provided  at  an  informal  public  hearing 
scheduled  to  begin  at  10;00  A.M.  on  in 
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the  Auditorium,  Frances  Perkins 
Building.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Notice  of  Intention  to  Appear 

All  persons  desiring  to  participate  at 
the  hearing  must  file  in  quadruplicate  a 
notice  of  intention  to  appear, 
postmarked  on  or  before  April  22, 1986, 
addressed  to  Mr.  Tom  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket 
No.  H-225A.  Room  N-3662,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210; 
telephone  202-523-8024. 

The  notices  of  intention  to  appear, 
which  will  be  available  for  inspection 
and  copying  at  the  OSHA  Technical 
Data  Center  Docket  Office  (Room 
N3672),  telephone  202-523-7894,  must 
contain  the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

(2)  The  capacity  in  which  the  person 
will  appear; 

(3)  The  approximate  amount  of  time 
requested  for  the  presentation; 

(4)  The  specific  issues  that  will  be 
addressed; 

(5)  A  detailed  statement  of  the 
position  that  will  be  taken  with  respect 
to  each  issue  addressed;  and 

(6)  Whether  the  party  intends  to 
submit  documentary  evidence,  and  if  so, 
a  brief  summary  of  that  evidence. 

Filing  of  Testimony  and  Evidence 
Before  Hearing 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide  in 
quadruplicate  the  complete  text  of  his 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing, 
to  the  OSHA  Division  of  Consumer 
Affairs.  This  material  must  be  received 
by  March  31, 1986,  and  it  will  be 
available  for  inspection  and  copying  at 
the  Technical  Data  Center  Docket 
Office.  Each  such  submission  will  be 
reviewed  in  light  of  the  amoimt  of  time 
requested  in  the  notice  of  intention  to 
appear.  In  those  instances  where  the 
information  contained  in  the  submission 
does  not  justify  the  amount  of  time 
requested,  a  more  appropriate  amount  of 
time  will  be  allocated  and  the 
participant  will  be  notified  of  that  fact. 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presentation,  and 
may  be  requested  to  return  for 
questioning  at  a  later  time. 

Conduct  of  Hearing 

The  hearing  will  commence  at  10:00 
A.M.  on  April  22, 1986,  with  resolution 


of  any  procedural  matters  relating  to  the 
proceeding.  The  hearings  %vill  be 
conducted  in  accordance  with  29  CFR 
Part  1911.  The  hearing  will  be  presided 
over  by  an  Administrative  Law  Judge 
who  will  have  all  the  powers  necessary 
or  appropriate  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
Part  1911.  Following  the  close  of  the 
hearing  or  of  any  posthearing  comment 
period,  the  presiding  Administrative 
Law  Judge  will  certify  the  record  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  Hie 
proposed  permanent  standard  will  be 
reviewed  in  light  of  all  oral  and  written 
submissions  received  as  part  of  the 
record. 

XIL  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Patrick  R.  Tyson,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington  DC  20210. 

Accordingly,  pursuant  to  sections  6(b), 
8(c]  and  8(g]  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  655. 
657),  29  CFR  Part  1911  and  Secretary  of 
Ubor's  Order  No.  »-83  (48  FR  35736).  29 
CFR  Part  1910  is  proposed  to  be 
amended  as  set  forth  below.  In  addition, 
pursuant  to  section  4(b)(2)  of  the  Act, 
OSHA  has  determined  that  this  new 
standard  would  be  more  effective  than 
the  corresponding  standards  now  in 
Subpart  B  of  Part  1910,  and  in  Parts  1915, 
1918,  and  1926  of  Title  29,  Code  of 
Federal  Regulations.  Therefore,  these 
corresponding  standards  would  be 
susperseded  by  these  changes.  This 
determination,  and  the  application  of  the 
new  standard  to  the  maritime  and 
construction  industries,  would  be 
implemented  by  adding  a  new 
paragraph  (i)  to  S  1910.19. 

List  of  Subjects  in  29  CFR  Part  1910 

Formaldehyde,  Occupational  safety 
and  health.  Chemicals,  Cancer,  HealUi 
risk-assessment. 

Signed  at  Washington,  DC.  this'2nd  day  of 
December,  1985. 

Patrick  R.  Tyson, 

Acting  Assistant  Secretary  of  Labor. 

PART  1910-[  AMENDED] 

Part  1910  of  Title  29  of  the  Code  of 

Federal  Regulations  is  therefore 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Subpart  B 
of  Part  1910  would  be  revised  to  read  as 
set  forth  below,  and  the  authority 
citations  following  all  sections  in 
Subpart  B  of  Part  1910,  except  for  source 


citations  (FR  citations)  and  Effective 
Date  Notes,  would  be  removed: 

Authority:  Sec.  4.  6,  and  8  of  the 
Occupational  Safety  and  Health  Act,  29 
U.S.C.  653.  655,  657;  sec.  107,  Contract  Work 
Hours  and  Safety  Standards  Act,  40  U.S.C. 
333;  sec.  41,  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  33  U.S.C.  941; 
Walsh-Healey  Act.  41  U.S.C.  351  et  seq.;  Pub. 
L  9\-bA,  40  U.S.C.  333;  PL  85-742,  33  U.S.C. 
941;  National  Foundation  on  Arts  and 
Humanities  Act,  20  U.S.C.  951  et  seq.; 
Secretary  of  Labor's  Orders  12-71  (36  FR 
8754),  8-76  (41  FR  2505).  or  9-83  (48  FR  35736) 
as  applicable;  and  29  CFR  Part  1911. 

2.  A  new  paragraph  (i)  would  be 
added  to  §  1910.19,  to  read  either  as 
alternative  A  or  alternative  B  as  follows: 

$1910.19    Special  provision*  for  air 
contaminants. 

(\}  Formaldehyde.  (Alternative  A:  The 
entiV  for  formaldehyde  in  Table  Z-2  of 
S  1910.1000]  [Alternative  B:  S  1910.1048^ 
shall  apply  to  the  exposure  of  every 
employee  to  formaldehyde  in  every 
employment  and  place  of  employment 
covered  by  5§  1910.12, 1910.13. 1910.14, 
1910.15,  or  1910.16,  in  lieu  of  any 
different  standard  on  exposure  to 
formaldehyde  which  would  otherwise 
be  apphcable  by  virtue  of  those 
sections. 

3.  The  authority  citation  for  Subpart  Z 
of  Part  1910  would  be  amended  by 
adding  one  of  the  following  alternative 
citations: 

Authority:  Sees.  8,  8,  Occupational  Safety 
and  Health  Act  29  U.S.C.  655.  657;  Secretary 
of  Labor's  Orders  12-71  (36  FR  8754),  8-76  (41 
FR  25059),  or  9-83  (48  FR  35736)  as  applicable; 
and  29  CFR  Part  1911. 


[Alternative  A]  Section  1910.1000. 
Formaldehyde  listing,  also  issued  under  29 
U.S.C.  653. 

[Alternative  B]  Section  1910.1048  also 
issued  under  29  U.S.C.  653. 

S  1910.1000    [Amendad] 

4.  Alternative  A 

In  table  Z-2  of  1910.1000.  the  entry  for 
"formaldehyde  (Z37.16-1967)"  would  be 
amended  in  the  column  headed  "8-hour 
time  weighted  average",  by  revising  "3 
p.p.m"  to  read  "1  p.p.m  or  1.5  p.p.m". 
Also,  the  entry  "5  p.p.m"  imder  the 
coliunn  headed  "Acceptable  ceiling 
concentration",  and  the  entries  "10 
p.p.m"  and  "30  minutes",  tmder  the 
column  headed  "Acceptable  maximimi 
peak  above  the  acceptance  ceiling 
concentration  for  an  8-hour  shift",  would 
be  removed. 

Alternative  B.  In  Table  Z-2  of 
S  1910.1000.  the  entry  "Formaldehyde 
(Z37.16-1967) . . .  3ppm  . . .  5ppm  . . . 
lOppm ...  30  minutes"  would  be 
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removed  and  a 
be  added,  to  read 


ne'w 


ilS 


S  1910.1048  would 
follows: 


§ 19iai04C 

(a)  Scope  and  aiplication.  [1]  This 
section  applies  to  ill  occupational 
exposures  to  fonni  ildehyde. 

(2)  This  section  i  loes  not  apply  to:  (i) 
liquid  formaldehyc  e  solutions 
containing  less  the  n  0.1%  formaldehyde 
and  (ii)  solid  mate  ials  made  from  or 
containing  formalc  ehyde  that  are 
incapable  of  releai  ing  formaldehyde 
into  the  workplace  air. 

(b)  Definitions.  I  or  purposes  of  this 
standard,  the  folio  ving  definitions  shall 
apply: 

"Action  Level"  liieans  a  concentration 
of  [0.5  part  formalaehyde  per  million 
parts  of  air  (0.5  ppm)  or  0.75  part 
formaldehyde  per  (nillion  parts  of  air 
(0.75  ppm)]  calculated  as  an  eight  (8)- 
hour  time-weighte(  I  average  (TWA) 
concentration. 

"Assistant  Secre  tary"  means  the 
Assistant  Secretar  { of  Labor  for 
Occupational  Safe  y  and  Health,  U.S. 
Department  of  Lab  or,  or  designee. 

"Authorized  per  ion"  means  any 
person  required  by  work  duties  to  be 
present  m  regulated  areas  or  authorized 
to  do  so  by  the  em]  )loyer.  by  this 
section,  or  by  the  ( >SH  Act  of  1970. 

"Director"  meaiw  the  Director  of  the 
National  Institute  lor  Occupational 
Safety  and  Health.! U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

"Emergency"  is  i  ny  occurrence  such 
as.  but  not  limited  o  equipment  failure, 
rupture  of  containe  rs,  or  failure  of 
control  equipment  [hat  is  likely  to,  or 
does  result  in  an  ui  lexpected  significant 
release  of  formald<  hyde. 

"Employee  expo  lure"  means  the 
exposure  to  airborpe  formaldehyde 
which  would  occuij  if  the  employee  were 
not  wearing  a  respirator. 

"Formaldehyde"!  means  gaseous 
CHtO  (Chemical  Abstracts  Service 
Registry  No.  50-0o|o),  liquids  containing 
more  than  0.1%  fortnaldehyde,  and 
solids  capable  of  r  ilasing  CH>0  into  the 
atmosphere. 

(c)  Permissible  e  xposure  limit  (PEL). 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  fdrmaldehyde  which 
exceeds  [1.0  part  formaldehyde  per 
million  parts  of  air  (1  ppm)  or  1.5  parts 
of  formaldehyde  pf  r  million  parts  of  air 
(1.5  ppm)]  as  an  &-kour  TWA. 

(d)  Exposure  mo  litoring — (1)  General. 
(i)  Each  employer  \  vho  has  a  workplace 
covered  by  this  sta  ndard  shall  monitor 
employees  to  deteimine  their  exposure 
to  formaldehyde. 

(ii)  Exception.  Where  the  employer 
documents,  using  <  bjective  data,  that 


the  presence  of  formaldehyde  or 
formaldehyde  products  present  in  the 
workplace,  under  foreseeable  conditions 
of  use  cannot  result  in  the  release  of 
airborne  concentrations  of 
formaldehyde  that  would  cause  any 
employee  to  be  exposed  at  or  above  the 
action  level,  the  employer  will  not  be 
required  to  measure  employee  exposure 
to  formaldehyde. 

(iii)  When  an  employee's  exposure  is 
determined  from  representative 
sampling,  the  measurements  used  shall 
be  representative  of  employee's  full  shift 
exposure  to  formaldehyde. 

(iv)  Representative  samples  for  each 
job  classification  in  each  work  area 
shall  be  taken  for  each  shift  unless  the 
employer  can  document  with  objective 
data  that  exposure  levels  for  a  given  job 
classification  are  equivalent  for  different 
work  shifts. 

"  (2)  Initial  Monitoring.  The  employer 
shall  identify  all  employees  who  may  be 
exposed  at  or  above  the  action  level  and 
measure  and  accurately  determine  the 
exposure  of  employees  so  identified. 

(i)  Unless  the  employer  chooses  to 
measure  the  exposure  of  each  employee 
potentially  exposed  to  formaldehyde, 
the  employer  shall  develop  a 
representative  sampling  strategy  that 
measures  sufficient  exposures  within 
each  job  classification  for  each 
workshift  to  correctly  characterize  and 
not  underestimate  the  exposure  of  any 
employee  within  each  exposure  group. 

(ii)  To  determine  a  representative 
sampling  strategy,  the  employer  shall 
systematically  examine  process  and 
workplace  variables  to  identify 
employees  to  be  monitored.  The 
following  variables  that  affect  exposure 
potential  shall  be  considered: 

(A)  Investigation  of  worksites  where 
the  nature  of  the  operation  or  process 
indicates  possible  release  of 
formaldehyde  into  the  woric 
environment  to  identify  the  sources  of 
these  emissions. 

(B)  Investigation  of  worksites  where 
there  have  been  employee  complaints  or 
symptoms  indicative  of  possible 
exposure  to  formaldehyde. 

(C)  Analysis  of  exposure  patterns 
within  the  worksite,  including  each 
employee's  distance  from  the  source  of 
formaldehyde,  employee  mobility,  air 
movement  patterns,  and  differences  in 
work  habits. 

(iii)  The  initial  monitoring  process 
shall  be  repeated  each  time  there  is  a 
change  in  production,  equipment, 
process,  personnel,  or  control  measures 
which  may  result  in  new  or  additional 
exposure  to  formaldehyde. 

(4)  Periodic  monitoring,  (i)  The 
employer  shall  periodically  measure  and 
accurately  determine  exposure  to 


formaldehyde  for  employees  shown  by 
the  initial  monitoring  to  be  exposed  at  or 
above  the  action  level. 

(ii)  If  the  last  monitoring  results  reveal 
employee  exposure  at  or  above  the 
action  level,  the  employer  shall  repeat 
monitoring  of  the  employees  at  least 
every  6  months. 

(iii)  If  the  last  monitoring  results 
reveal  employee  exposure  above  the 
PEL,  the  employer  shall  repeat 
monitoring  of  the  employees  at  least 
every  3  months. 

(5)  Termination  of  Monitoring.  The 
employer  may  discontinue  monitoring 
for  employees  if  surveillance  has 
revealed,  through  at  least  two 
consecutive  sampling  periods,  that 
employee  exposure  is  below  the  action 
level,  provided  that  the  results  are 
statistically  representative  and 
consistent  with  the  employer's 
knowledge  of  the  job  and  work 
operation. 

(6)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  to  a  95 
percent  confidence  level,  to  within  plus 
or  minus  25  percent  for  airborne 
concentrations  of  formaldehyde  at  the 
PEL  and  to  within  plus  or  minus  35 
percent  for  airborne  concentrations  of 
formaldehyde  at  the  action  level. 

(7)  Employee  notification  of 
monitoring  results.  Within  15  days  of 
receiving  the  results  of  exposure 
monitoring  conducted  under  this 
standard,  the  employer  shall  notify  the 
affected  employees  of  these  results,  in 
writing,  either  by  distributing  copies  of 
the  results  to  the  employees  or  by 
posting  the  results.  If  the  employee 
exposure  is  over  the  PEL,  the  employer 
shall  develop  and  implement  a  written 
plan  to  reduce  employee  exposure  to  or 
below  the  PEL,  and  the  written  notice  to 
employees  shall  contain  a  description  of 
the  corrective  action  being  taken  by  the 
employer  to  decrease  the  exposure  to 
within  the  permissible  exposure  limit 

(8)  Observation  of  monitoring,  (i)  The 
employer  shall  provide  affected 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  any  monitoring  of  employee 
exposure  to  formaldehyde  required  by 
this  standard. 

(ii)  When  observation  of  the 
monitoring  of  employee  exposure  to 
formaldehyde  requires  entry  into  an 
area  where  the  use  of  protective  clothing 
or  equipment  is  required,  the  employer 
shall  provide  and  require  the  observer  to 
use  such  clothing  and  equipment  and 
shall  assure  that  the  observer  complies 
with  all  other  applicable  safety  and 
health  procedures. 

(e)  Regulated  areas.  (1)  The  employer 
shall  establish  regulated  areas  where 
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exposures  to  formaldehyde  may  exceed 
the  PEL  These  areas  shall  be  posted  at 
all  entrances  and  accessways  with  signs 
.  bearing  the  following  information: 
DANGER 

FORMALDEHYDE 

POTENTIAL  CANCER  HAZARD 

.  EYE  AND  RESPIRATORY  SYSTEM 
IRRITANT 

RESPIRATORS  REQUIRED 

ADDITIONAL  PROTECTIVE  EQUIPMENT 
MAY  BE  REQUIRED 

(2)  The  employer  shall  limit  access  to 
regulated  areas  to  authorized  persons. 

(3)  Whenever  an  employer  at  a  multi- 
employer worksite  establishes  a 
regulated  area,  that  employer  shall 
communicate  the  location  and 
restrictions  of  access  to  the  regulated 
area  to  other  employers  with  work 
operations  at  that  worksite. 

(f)  Methods  of  compliance — (1) 
Engineering  controls  and  work 
practices.  The  employer  shall  institute 
engineering  and  work  practice  controls 
to  reduce  and  maintain  employee 
exposures  to  formaldehyde  at  or  below 
the  PEL,  except  to  the  extent  the 
employer  has  established  that  such 
controls  are  not  feasible. 

(2)  Exception.  Whenever  feasible 
engineering  and  work  practice  controls 
cannot  reduce  employee  exposure  to  or 
below  the  PEL,  the  employer  shall  apply 
them  to  reduce  employee  exposures  to 
the  lowest  levels  achievable  and  shall 
supplement  these  controls  with 
respirators  which  satisfy  this  standard. 

(g)  Respiratory  protection — (1) 
General.  Where  respiratory  protection  is 
required,  the  employer  shall  provide,  at 
no  cost  to  the  employee  and  shall  assure 
the  proper  use  of  the  respirators  which 
comply  with  the  requirements  of  this 
paragraph  to  reduce  employee 
exposures  to  or  below  the  PEL. 
Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  During  the  interval  necessary  to 
install  or.  implement  feasible  engineering 
and  work  practice  controls; 

(ii)  In  work  operations,  such  as 
maintenance  and  repair  activities  or 
vessel  cleaning,  for  which  the  employer 
establishes  that  engineering  and  work 
practice  controls  are  not  feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufHcient  to  reduce  exposure 
to  or  below  the  permissible  exposure 
limits;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  The 
appropriate  respirators  as  specified  in 
Table  1  shall  be  selected  horn  those 
approved  by  the  Mine  Safety  and  Health 


Administration  (MSHA)  and  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(ii)  The  employer  shall  make  available 
a  powered  air  purifying  respirator, 
meeting  the  specifications  in  Table  1,  to 
any  employee  who  experiences 
difficulty  wearing  a  negative  pressure 
respirator  to  reduce  exposure  to 
formaldehyde. 

Table  1.— Minimum  Requirements  for  Res- 

PlRATOflY  PROTECTKJN  AGAINST  FORMALDE- 
HYDE 


Condition  o<  uw 

or  formaldetiyde 

Facapieca 

Mmifnum  requfed 

cancsn<ralion 

preaitire 

respirator 

(ppm) 

UptolOiiniM 

_ 

Haif-masii  respirator     witti 

ttwPEL 

cartridges  specMically 
approved  tor  protection 
against  (ormaMetiyde. 

Up  to  SO  time* 

- 

Fun    tacepiecs   witti    car- 

. the  PEL 

tridges  or  canMsrs  ape- 

prolection  against  torm- 
aUetiyde. 

Up  to  100 

+ 

f\M    lacepiece.     powered 

ppm». 

airiJuritymg  respralors 
aqiapped  wmi  cartridges 
or  car«sters  spedficaNy 
approved  lor  protection 
against  tormaldetiyds. 

+ 

Supplied  t»  respirator 
equipped  wrth  tuU  face- 
piece. 

Above  100  ppm. 

+ 

Full    lacepiece    self   corv 

Of  unknonm. 

lus(SC8A). 

+ 

Fun  facepiece  suppMad  air 
respirator  wilti  poaWva 
pressure  air  supjply  tor 
escape 

FireflgWing 

+ 

Full  lacaplece  sell  cort- 
tus(SCBA). 

Escape 

+ 

Any  escape  seM-oontained 
breathtfig  ainiaiHliiii 

Any  gas  mask  equipped 
witti  canisters  specifically 
approved  kx  protection 
agaiftsi  formaldehyde. 

■  A  fuH  lacepiece  respirator  must  be  provided  and  used  if 
eye  imtation  is  experienced. 
'  The  IDIX  IS  considered  to  be  100  ppm. 

(3)  Respirator  usage.  (\)  Where 
respirator  use  is  required  by  this 
standard,  the  employer  shall  institute  a 
respiratory  protection  program  in 
accordance  with  29  CFR  1910.134  (b). 
(d),  (e).  and  (f).  Meeting  the 
specifications  outlined  in  the  medical 
surveillance  section  of  the  standard 
shall  constitute  compliance  with  29  CFR 
1910.134(b)(10). 

(ii)  The  employer  shall  perform 
quantitative  fit  tests  and  record  the 
results  at  the  time  of  initial  fitting  for 
each  employee  assigned  to  wear  a 
negative  pressure  respirator.  The 
quantitative  Ht  testing  shall  be  repeated 
for  any  employee  if  it  is  recommended 
by  the  examining  physician. 

(A)  Respirators  selected  shall  be  from 
those  exhibiting  the  best  facepiece  fit. 

(B)  No  respirator  shall  be  chosen  that 
would  potentially  permit  formaldehyde 
concentrations  in  excess  of  the 


permissible  exposure  limit  in  the 
employee's  breathing  zone. 

(iii)  Where  air  purifying  chemical 
cartridge  respirators  are  used,  the  air 
purifying  cartridges  shall  be  replaced  at 
the  end  of  each  work  shift. 

(iv)  Unless  the  canister  contains  an 
end-of-service-life  indicator  to  show 
when  breakthrough  occurs,  canisters 
used  on  air  purifying  canister  type 
respirators  shall  be  replaced  at  the 
completion  of  two  workshifts  within  a 
48-hour  period.  A  label  shall  be  attached 
to  the  canister  indicating  the  date  and 
time  when  it  was  first  installed  on  the 
respirator. 

(v)  Employers  shall  permit  employees 
to  leave  the  work  area  to  wash  their 
faces  and  respirator  facepieces  as 
needed  to  prevent  skin  irritation  from 
respirator  use. 

(h)  Protective  equipment  and 
clothing — (1)  Provision  and  use.  When 
the  employee's  skin  may  come  into 
contact  with  liquids  or  irritating  or 
sensitizing  solids  containing 
formaldehyde,  the  employer  shall 
provide  appropriate  protective 
equipment  and  clothing,  at  no  cost  to  the 
employee,  and  assure  that  the  employee 
uses  this  protective  equipment  and 
clothing.  Examples  of  such  protective 
devices  include  full  body  protective 
clothing,  gloves,  boots,  head  and  neck 
covering,  and  face  shields  and  goggles. 

(i)  The  employer  shall  select  and 
provide  protective  equipment  and 
clothing  in  accordance  with  29  CFR 
1910.132  and  29  CFR  1910.133. 

(ii)  When  an  employee  experiences 
eye  irritation  from  exposure  to  airborne 
formaldehyde,  the  employer  shall  make 
gas-proof  goggles  available  at  no  cost  to 
the  employee. 

(2)  Removal  and  Storage,  (i)  Clothing 
and  protective  equipment  that  becomes 
contaminated  with  formaldehyde  shall 
be  stored  in  such  a  manner  so  as  to 
minimize  employee  exposure  and  not  be 
worn  again  until  cleaned  or  laundered. 

(ii)  Storage  areas  and  containers  with 
formaldehyde-contaminated  clothing  or 
equipment  shall  have  a  label  which 
contains  the  following  information: 

DANGER 

CONTAINS  FORMALDEHYDE 

POTENTIAL  CANCER  HAZARD 

EYE  AND  RESPIRATORY  SYSTEM 
IRRITANT 

(iii)  The  employer  shall  assure  that  no 
employee  takes  home  equipment  or 
clothing  contaminated  with  irritating  or 
sensitizing  materials  containing 
formaldehyde  or  wet  from  splashes  or 
spills  of  formaldehyde. 


50490 Fedei  al  Registw  /  Vol.  50.  No.  237  /  Tuesday.  December  10.  1985  /  Pfoposed  Rules 


[3]  Cleaning  and  R  ^placement,  (i)  The 
employer  shall  clean  launder,  repair,  or 
replace  all  required  protective  clothing 
and  equipment  for  each  affected 
employee  as  necessary  to  assure  its 
effectiveness.  I 

(ii)  The  employer  snail  assure  that 
only  trained  persons  remove  protective 
clothing  and  equipment  from  storage  for 
the  purposes  of  launc  ering,  cleaning,  or 
disposal. 

(iii)  The  employer  i  hall  inform  any 
person  who  launders  or  cleans  such 
clothing  or  equipment  of  formaldehyde's 
potentially  harmful  e  Tects  and  of 
procedures  to  safely  landle  the  clothing 
and  equipment. 

(i)  Hygiene  protect  on.  (1)  The 
employer  shall  provide  change  rooms 
and  showers,  as  destjibed  in  29  CFR 
.  1910.141,  for  employejes  who  are 
required  to  change  in  :o  protective 
clothing  to  prevent  si  in  contact  with 
formaldehyde. 

(2)  If  employees  m{  y  become  splashed 
with  formaldehyde  8<  lutions,  the 
employer  shall  provi(  e  conveniently 
located  quick  drench  {showers  and 
assure  that  affected  eanployees  use 
these  facihties  inunediately. 

(3)  If  there  is  any  possibility  that  an 
employee's  eyes  mayfbe  splashed  with 
liquid  formaldehyde,  the  employer  shall 
provide  eye-wash  fountains  within  the 
immediate  work  arealfor  emergency  use. 

(j)  Housekeeping.  The  employer  shall 
conduct  a  program  t«  detect  leaks  and 
spills,  including  regular  visual 
inspections  of  operations  involving 
solutions  of  formalde}; 
formaldehyde  gas. 

(1)  Preventative  ma 
equipment,  including  | 
shall  be  undertaken . 

(2)  In  work  areas 
occur,  the  employer  shall  make 
provisions  to  contain  the  spill,  to 
decontaminate  the  wi  trk  area,  and  to 
dispose  of  waste. 

(3)  The  employer  sQall  assure  that  all 
leaks  are  repaired  and  spills  are  cleaned 
promptly  by  employees  wearing  suitable 
protective  equipment  (including 
respirators)  and  train  ed  in  proper 
methods  for  cleanup  f  nd 
decontamination. 

(4)  Formaldehyde-dontaminated  waste 
and  debris  shall  be  p  aced  for  disposal 
in  sealed  containers  I  earing  a  warning 
containing  the  follow  ng  information: 
CAUTION 
CONTAINS  FORMALDtHYDE 

AVOID  INHALATION  AnD  SKIN 
CONTACT 


lyde  or 

itenance  of 
surveys  for  leaks, 

regular  intervals, 
lere  spillage  may 


(k)  Emergencies.  (1 
including  at  least  the 
prescribed  in  29  CFR 
developed  for  each 


UMI 


A  written  plan, 
ilements 

1910.38(a),  shall  be 
wjsrkplace  where 


there  is  employee  exposure  to 
formaldehyde. 

(2)  All  employees  shall  be  thoroughly 
trained  of  their  responsibilities  in  the 
event  of  an  emergency. 

(3)  The  employer  shall  assure  that 
appropriate  equipment  and  supplies 
shall  be  located  in  each  area  where  an 
emergency  could  occur. 

(4)  The  employer  shall  make 
provisions  for  immediate  evacuation, 
transportation,  and  medical  assistance 
at  a  designated  medical  facility  for 
ejected  employees. 

(5)  The  employer  shall  assure  that 
only  designated  personnel  furnished 
with  appropriate  personnel  protective 
equipment  and  trained  in  reentry 
procedures  shall  clean  up  spills  or  repair 
leaks. 

(6)  All  employees,  except  those 
designated  to  correct  the  situation,  shall 
be  evacuated  from  the  area  where  the 
emergency  occurred  until  cleanup  has 
been  completed. 

(1)  Medical  surveillance — (1) 
Employees  covered.  The  employer  shall 
institute  medical  surveillance  programs 
for  all  employees  required  to  wear  a 
respirator  to  reduce  their  exposure  to 
formaldehyde  and  for  employees 
exposed  to  formaldehyde  in 
emergencies. 

(2)  Examination  by  a  physician.  The 
employer  shall  assure  that  all  medical 
examinations  and  procedures  are 
performed  by  or  under  the  supervision 
of  a  licensed  physician  and  are  provided 
without  cost  to  the  employee,  without 
loss  of  pay,  and  at  a  reasonable  time 
and  place. 

(3)  Periodic  examinations.  The 
etnployer  shall  make  medical 
examinations  available  to  each 
employee  who  is  required  to  wear  a 
respirator  at  the  time  of  initial 
assignment  and  at  least  annually 
thereafter.  The  medical  examination 
shall  include: 

(i)  A  medical  and  work  history  with 
emphasis  on  evidence  of  eye,  nose,  or 
throat  irritation;  shortness  of  breath; 
sinusitis,  skin  reaction  or 
hypersensitivity;  and  allergic  conditions, 
such  as  asthma  or  hay  fever. 

(ii)  A  physical  examination  with 
emphasis  on  evidence  of  irritation  or 
sensitization  of  the  respiratory  system 
or  skin,  shortness  of  breath,  or  irritation 
of  the  eyes. 

(iii)  A  pulmonary  function  test,  to 
include  af  least  a  determination  of 
forced  vital  capacity  (FVC)  and  forced 
expiratory  volume  in  1  second  (FEVj). 

(iv)  Any  other  test  which  the 
examining  physician  deems  necessary 
to  complete  the  written  opinion. 

(v)  Counseling  of  employees  having 
medical  conditions  that  would  be 


directly  or  indirectly  aggravated  by 
exposure  to  formaldehyde  or  use  of  a 
respirator  on  the  increased  risk  of 
impairment  of  their  health. 

(4)  Examinations  for  employees 
exposed  in  an  emergency.  The  employer 
shall  make  medical  examinations 
available  as  soon  as  possible  to  all 
employees  who  have  been  exposed  to 
formaldehyde  in  an  emergency. 

(i)  The  examination  shall  include  a 
medical  and  work  history  with  emphasis 
on  any  evidence  of  eye,  nose,  or  throat 
irritation;  shortness  of  breath;  sinusitis; 
skin  reaction  or  hypersensitivity;  and 
allergic  conditions,  such  as  asthma  or 
hay  fever. 

(ii)  Other  examinations  shall  consist 
of  those  elements  considered 
appropriate  by  the  examining  physician. 

(5)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and 
Appendices  A,  B,  and  D; 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(iii)  The  representative  exposure  level 
for  the  employee's  job  Assignment; 

(iv)  A  description  of  any  personal 
protective  equipment  and  respiratory 
protection  used  or  to  be  used  by  the 
employee;  and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
within  the  control  of  the  employer. 

(6)  Physician's  written  opinion,  (i)  For 
each  examination  required  under  this 
standard,  the  employer  shall  obtain  a 
written  opinion  from  the  examining 
physician.  This  written  opinion  shall 
contain  the  results  of  the  medical 
examination  except  that  it  shall  not 
reveal  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure  to 
formaldehyde.  The  written  opinion  shall 
include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  medical 
condition  that  would  place  the  employee 
at  an  increased  risk  of  material 
impairment  of  health  from  exposure  to 
formaldehyde  or  from  use  of  a 
respirator. 

(B)  The  physician's  opinion  as  to 
whether  there  is  a  need  to  reevaluate 
the  effectiveness  of  the  respirator  used 
by  the  employee. 

(C)  Any  recommended  limitations  on 
the  employee's  exposure  or  changes  in 
the  use  of  personal  protective  equipment 
including  respirators. 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  any 
medical  conditions  which  would  be 
aggravated  by  exposure  to 
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formaldehyde,  whether  these  conditions 
may  have  resulted  from  past 
formaldehyde  exposure,  and  whether 
there  is  a  need  for  further  explanation  or 
treatment. 

(ii)  The  employer  shall  obtain  the 
results  of  the  medical  examination  and 
tests  from  the  physician. 

(iii)  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  effected  employee  within  15  days 
of  its  receipt. 

(m)  Hazard  Communication — (1) 
General.  Notwithstanding  any 
exemption  granted  in  29  CFR 
1910.1200(b)  (1),  (3]  and  (5)  each 
employer  who  has  a  workplace  covered 
by  this  standard  shall  comply  with  the 
requirements  of  29  CFR  1910.1200  (eHj). 

(2)  Labels,  (i)  The  employer  shall 
assure  that  precautionary  labels 
complying  with  the  requirements  of  29 
CFR  1910.1200(f)  are  affixed  to  all 
containers  of  formaldehyde  or 
formaldehyde-treated  products  leaving 
the  workplace  and  all  containers  of 
formaldehyde  and  formaldehyde-treated 
products  in  the  workplace. 

(ii)  Labels  shall  include  the  following 
information: 
CAUTION 

CONTAINS  FORMALDEHYDE 

EYE  AND  RESPIRATORY  SYSTEM 
IRRITANT 

POTENTIAL  CANCER  HAZARD 
AVOID  INHALATION 

(iii)  Hie  following  formaldehyde- 
treated  products  or  containers  of  these 
products  do  not  need  to  be  labeled: 

(A)  Garments,  bedclothes  and 
draperies  made  ftxjm  fabric  treated  with 
formaldehyde;  and 

(B)  (Furniture. 

(iv)  Substitute  warning  labels.  TTie 
employer  may  use  warning  labels 
required  by  other  statutes,  regulations, 
or  ordinances  which  impart  the  same 
information  as  the  warning  statements 
required  by  this  paragraph. 

(3)  Material  Safety  Data  Sheets,  (i) 
Any  employer  who  has  a  place  of 
emplojrment  covered  by  this  standard 
who  manufactures  or  imports 
formaldehyde  or  materials  capable  of 
releasing  formaldehyde  shall  comply 
with  the  requirements  of  29  CFR 
1910.1200  (g)  with  regard  to  the 
development  and  updating  of  Material 
Safety  Data  Sheets. 

(ii)  Formaldehyde  manufacturers, 
importers  and  those  distributing 
formaldehyde  or  formaldehyde-treated 
products  capable  of  releasing 
formaldehyde  shall  assure  that  Material 
Safety  Data  Sheets  and  updated  . 
information  are  provided  to  all 
employers  purchasing  such  materials  or 


products  at  the  time  of  the  initial 
shipment  and  at  the  time  of  the  Rrst 
shipment  after  a  material  safety  data 
sheet  is  updated. 

(n)  Employee  Information  and 
Training.  (1).  Participation.  The 
employer  shall  assure  that  all  employees 
who  are  assigned  to  workplaces  covered 
by  this  standard  participate  in  a  training 
program. 

(2)  Frequency,  (i)  Employers  shall 
provide  employees  with  information  and 
training  on  formaldehyde  at  the  time  of 
their  initial  assignment  and  whenever  a 
new  hazard  from  formaldehyde  is 
introduced  into  their  work  area. 

(ii)  Employers  shall  provide  such 
information  and  training  on  at  least  an 
annual  basis  for  all  employees  exposed 
to  formaldehyde  concentrations  at  or 
above  the  action  level. 

(3)  Training  Materials.  The  training 
program  shall  be  conducted  in  a  manner 
which  the  employee  is  able  to 
understand  and  shall  include: 

(i)  A  copy  of  this  regulation  and 
discussion  of  its  contents  with  an 
explanation  of  the  contents  of  the 
material  safety  data  sheet  for 
formaldehyde. 

(ii)  The  purpose  for  and  a  description 
of  the  medical  surveillance  program 
required  by  this  standard;  including: 

(A)  The  potential  health  effects 
associated  with  exposure  to 
formaldehyde  plus  a  description  of  the 
signs  and  symptoms  of  exposure  to 
formaldehyde. 

(B)  Instructions  to  immediately  report 
to  the  employer  the  development  of 
signs  or  symptoms  of  overexposure  to 
formaldehyde; 

(iii)  Description  of  any  operations  in 
the  work  area  where  formaldehyde  is 
present  and  an  explanation  of  the  safe 
work  practices  appropriate  for  limiting 
exposure  to  formaldehyde  in  each  job; 

(iv)  The  purpose  for,  proper  use  of, 
and  limitations  of  personal  protective 
clothing  and  equipment; 

(v)  Instructions  for  the  handling  of 
spills,  and  emergency  and  cleanup 
procedures; 

(vi)  An  explanation  of  the  importance 
of  engineering  and  work  practice 
controls  for  employee  protection  and 
any  necessary  instruction  in  the  use  of 
these  controls;  and 

(vii)  A  review  of  emergency 
procedures  including  the  specific  duties 
or  assignments  of  each  employee  in  the 
event  of  an  emergency. 

(4)  Access  to  training  materials,  (i) 
The  employer  shall  inform  all  ai^ected 
employees  of  the  location  of  written 
training  materials  and  shall  make  these 
materials  readily  available,  without  cost 
to  the  affected  employees. 


(ii)  The  employer  shall  provide,  upon 
request,  all  training  materials  relating  to 
the  employee  training  program  to  the 
Assistant  Secretary  and  the  Director. 

(o)  Recordkeeping—  (l )  Exposure 
measurements.  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  measurements  taken  to 
monitor  employee  exposure  to 
formaldehyde.  This  recbrd  shall  include: 

(i)  The  date  of  measurement; 

(ii)  The  operation  beifig  monitored; 

(iii)  The  methods  of  sampling  and 
analysis  used  and  evidence  of  their 
accuracy  and  precision; 

(iv)  The  number,  durations,  and 
results  of  samples  taken; 

(v)  The  type  of  protective  devices 
worn;  and 

(vi)  The  names,  job  classifications, 
social  security  numbers,  and  exposure 
estimates  of  the  employees  whose 
exposures  are  represented  by  the  actual 
monitoring  results. 

(2)  Exposure  determinations.  Where 
the  employer  has  determined  that  no 
monitoring  is  required  under  this 
standard,  the  employer  shall  maintain  a 
record  of  the  objective  data  relied  upon 
to  support  the  determination  that  no 
employ^  is  exposed  to  formaldehyde  at 
or  abovethe  action  level. 

(3)  Medihal  surveillance.  The 
employer  shaU  establish  and  maintain 
an  accurate  rehord  for  each  employee 
subject  to  medical  surveillance  under 
this  standard.  Thi$  record  shall  include: 

(i)  The  name  and  social  security 
number  of  the  employee: 

(ii)  The  physician's  written  opinions; 

(iii)  A  list  of  any  employee  health 
complaints  that  may  be  related  to 
exposure  to  formaldehyde. 

(iv)  A  copy  of  the  medical 
examination  results,  including  the 
medical  history,  questionnaire 
responses,  and  results  of  any  medical 
tests  required  by  the  standard  or 
mandated  by  the  examining  physician. 

(4)  Respirator  Fit  Testing.  (!)  The 
employer  shall  establish  and  maintain 
accurate  records  for  each  employee 
subject  to  negative  pressure  respirator 
fit  testing  required  by  this  standard. 

(ii)  This  record  shall  include: 

(A)  A  copy  of  the  protocol  selected  for 
respirator  fit  testing. 

(B)  A  copy  of  the  results  of  any 
quantitative  fit  testing  performed. 

(C)  The  size  and  manufacturer  of  the 
types  of  respirators  available  for 
selection. 

(D)  The  date  of  the  most  recent  fit 
testing,  the  name  and  social  security 
number  of  the  tested  employee,  and  the 
respirator  type  and  facepiece  selected. 

(iii)  Respirator  fit  testing  records. 
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(5)  Record  Retention. 
shall  retain  recorc  s 
standard  for  at  le«st 
periods: 

(i)  Exposure  recbrds 
determinations  sh  all 


The  employer 
required  by  this 
the  following 


and 
be  kept  for  30 


years. 

(ii)  Medical  rec(|rds 
the  duration  of  en: 


shall  be  kept  for 
ployment  plus  30 


fr(  im  I 


years. 

(iii)  Respirator 
be  kept  until 
record. 

[6)  Availability 
request,  the  emplciyi 
records  maintaine  1 
this  standard  avai 
and  copying  to  the 
and  the  Director. 

(ii)  The  employ 
employee  exposur^ 
estimates  made 
monitoring  and  coin 
available  upon 
and  copying  to  the 
former  employee, 
representatives  in 
CFR  1910.20(a)-{e 

(iii)  Employee 
required  by  this 
provided  upon 
and  copying,  to  th 
former  employee 
the  specific  writtei  i 
subject  employee 

(7)  Transfer  Oj' 
employer  shall  coiti 
requirements  on 
forth  in  the  standard 
Records,  29  CFR 

(ii)  If  the  emplojjer 
business  and  then 
employer  to  receiv  e 
records  for  the 
employer  shall  no 
least  90  days  prior 
transmit  them  to 

(p)  Dates  (1)  Effi 
section  shall  becofi 
after  publication  o 
otherwise  noted  b 

(2)  Start-up  dat^ 
measurements 
Initial  monitoring 
determinations 
required  by  the  s 
completed  by  (6 
effective  date  of 

(B)  Measurements 
employee  exposur  ( 
taken  in  the  pre 
be  used  to  fulfill 


f  t  testing  records  shall 
repla  ced  by  a  more  recent 

of  Records  (i)  Upon 
er  shall  make  all 
as  a  requirement  of 
able  for  examination 
Assistant  Secretary 


shall  make 
records,  including 

representative 
pliance  plans, 
rec^uest  for  examination 
subject  employee,  or 
nd  employee 
accordance  with  29 
)  and  (gHi). 
m  sdical  records 
St  mdard  shall  be 
req|iest  for  examination 
subject  employee  or 
to  anyone  having 
consent  of  the 
former  employee. 
ff  records,  (i)  The 
ply  with  the 
transfer  of  records  set 
Access  to  Medical 
1.20(h). 
ceases  to  do 


or  I 


tie; 


IS  no  successor 
and  retain  the 
prescribed  period,  the 
fy  the  Director  at 
to  disposal  and 
Director. 
'kctive  date.  This 
e  effective  [60  days 
the  Hnal  rule]  unless 
low. 

— (i)  Exposure 
anci  determinations.  (A) 
objective 
no  monitoring  is 
tandard  shall  be 
mpnths  after  the 
final  rule), 
representative  of 
to  formaldehyde 
ing  six  months  may 
initial  monitoring  or 
requirement 
sampling  and  analytical 
the  accuracy  and 
quired  by  this 


(in 


thct 


the 


3ce(d 
the 
determin  ation 


exposure 
provided  the 
methods  used  meel 
confidence  levels 
standard. 

(ii)  Medical  sur^illance. 
surveillance  requi 


lec 


.Medical 
I  ed  by  this  standard 


shall  be  completed  by  (6  months  after 
the  effective  date  of  the  final  rule). 

(iii)  Emergency  phn.  The  emergency 
plan  required  by  this  standard  shall  be 
completed  by  (6  months  after  the 
effective  date  of  the  final  rule). 

(iv)  Engineering  and  work  practice 
controls.  Engineering  and  work  practice 
controls  required  by  this  standard  shall 
be  implemented  as  soon  as  possible,  but 
no  later  than  one  year  after  the  effective 
date  of  this  standard  except  for 
businesses  employing  less  than  20 
employees.  These  small  business 
entities  shall  implement  engineering  and 
work  practice  controls  as  soon  as 
possible,  but  no  later  than  two  years 
after  the  effective  date. 

Appendix  A — Substance  Technical 
Guidelines  for  Fonnaldehyde 

/.  Physical  and  Chemical  Data 

A.  Substance  Identification. 
Chemical  name:  Formaldehyde. 
Chemical  family:  Aldehyde. 
Formula:  HCHO. 
Molecular  weight:  30.03. 
Chemical  Abstracts  Service  (CAS) 

number:  50-00-0. 

Synonyms:  BFV — Karsan; 
Fannoform — Lysoform;  Formaldehyde, 
gas — Methanal;  Formaldehyde, 
solution — Methyl  aldehyde;  Formalin — 
Methylene  oxide;  Formalith — ^Morbicid; 
Formic  aldehyde— Oxomethane; 
Formol — Oxymethylene;  Fyde — 
Paraform;  HCHO— Superlysoform; 
Ivalon. 
Hazardous  Ingredients: 
Aqueous  formaldehyde  solutions 
contain  from  37-50%  formaldehyde 
(CAS  No.  50-00-0),  and  various 
percentages  (1.0-15%)  of  methanol  (CAS 
No.  67-56-1). 

B.  Physical  Data. 

Boiling  point  (760  mm  Hg):  96.1-101.1 

•c. 

Freezing  point:  Slowly  forms 
paraformaldehyde  below  80  *C. 

Specif ic  gravity  (HjO  =  1  @  20  *€): 
1.1111-1.525. 

Vapor  pressure  (37  'C):  47-58  mm  Hg. 

Vapor  density  (Air  =  1  at  20  'C):  1.03. 

Solubility  in  water  [%  by  wt  @  20  'CJ: 
Complete. 

Percent  volatiles  by  volume:  100. 

Appearance  and  odor:  Clear,  colorless 
liquid,  pungent  odor. 

//.  Fire,  Explosion  Hazard,  and 
Reactivity  Data 

A.  Fire: 

Flammable  limits  in  air  [%  by 
volume):  Lower:  7.0;  Upper:  73.0. 

These  flammability  limits  are  for  pure 
formaldehyde  gas. 

Flash  point  (test  method): 


Tag  closed  cup  (ASTM  D56):  158-185 
"F  for  aqueous  solutions  containing  37- 
52%  fonnaldehyde.  >' 

Extinguishing  media: 

Use  dry  chemical,  "alcohol  foam",  or 
COi;  water  may  be  ineffective,  but 
should  be  used  to  keep  fire-exposed 
containers  cool. 

Special  fire  fighting  procedures:  Learn 
procedures  and  responsibilities  in  the 
event  of  an  emergency  such  as  a  fire  in 
your  workplace.  Become  familiar  with 
the  appropriate  equipment  and  supplies 
used  in  an  emergency.  For  example, 
wear  a  self-contained  breathing 
apparatus  (SCBA)  and  complete 
personal  protective  equipment  for 
reentry  in  an  emergency.  In  case  of  a 
fire,  dilute  burning  liquid  with  water 
spray  to  reduce  intensity  of  flames. 

Unusual  fire  and  explosion  hazards: 
None. 

National  Fire  Protection  Association 
Section  325M  »  704M  Designation: 

Health:  2 — Materials  hazardous  to 
health,  but  areas  may  be  entered  freely 
with  full-faced  mask  self-contained 
breathing  apparatus  which  provides  eye 
protection. 

Flammability:  2 — Materials  v^hich 
must  be  moderately  heated  before 
ignition  will  occur.  Water  spray  may  be 
used  to  extinguish  the  fire  because  the 
material  can  be  cooled  below  its  flash 
point. 

Reactivity:  0 — Materials  which  (in 
themselves)  are  normally  stable  even 
under  fire  exposure  conditions  and 
which  are  not  reactive  with  water. 
Normal  fire  fighting  procedures  may  be 
used. 

B.  Reactivity. 

Stability:  Stable. 

Conditions  to  avoid: 

Strong  alkalies,  high  temperatures  and 
temperatures  below  68  *F.  Reactions 
with  phenol  are  usually  exothermic. 

Incompatibility  (Materials  to  avoid): 

Strong  oxidizing  agents,  caustics, 
strong  alkalies,  isocyanates,  anhydrides, 
oxides,  and  inorganic  acids. 

Hazardous  combustion  or 
decomposition  products:  Carbon 
dioxide,  carbon  monoxide,  hydrogen 
and  formaldehyde  gas. 

Hazardous  polymerization:  Will  not 
occur. 

///.  Health  Hazard  Data 

A.  Permissible  Exposure  Limits. 
OSHA  proposal: 

[1  ppm  or  1.5  ppm]  as  an  8-hour  time- 
weighted  average  (TWA)  concentration. 

B.  Acute  Effects  of  Exposure. 
Ingestion  (swallowing): 
Liquids  containing  10%  to  40% 

formaldehyde  cause  severe  irritation 
and  inflammation  of  mouth,  throat,  and 
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stomach.  Severe  stomach  pains  will 
follow  ingestion  with  possible  loss  of 
consciousness  and  death.  Ingestion  of 
dilute  formaldehyde  solutions  (0.03- 
0.04%)  may  cause  mild  discomfort  in  the 
stomach  and  pharynx. 

Inhalation  (breathing):   ... ..-     • .   , 

Highly  irritating  to  upper  respiratory 
tract.  Effects  of  irritation  in 
experimental  animals  are  evident  even 
at  exposures  of  2  ppm.  May  cause 
inflammation  of  lining  of  nose,  throat, 
and  lungs  at  mildly  irritating 
concentrations,  with  bronchopneumonia 
and  edema  possible  from  extremely 
irritating  exposure.  Exposure  above  100 
ppm  may  be  fatal. 

Skin  (dermal): 

Contact  with  the  liquid  causes 
irritation,  drying,  cracking,  and  scaling. 
A  single  application  of  1%  formalin  may 
produce  an  irritant  response.  Prolonged 
and  repeated  contact  causes  a 
hardening  or  tanning  effect.  Contact 
may  cause  an  allergic  dermatitis. 
Allergic  contact  dermatitis  may  be 
induced  by  less  than  1%  formalin. 

Eye  contact- 

Exposure  to  formaldehyde  gas  or 
contact  with  liquids  containing 
formaldehyde  can  cause  tearing  and 
severe  irritation.  Contact  with  liquids 
can  cause  severe  bums.  Application  of  a 
15%  formalin  solution  to  the  eyes  of 
rabbits  resulted  in  severe  reaction  ^ 
(corneal  and  conjunctival  edema). 

Not& — ^The  perception  of  formaldehyde  by 
odor  and  eye  irritation  become  less  sensitive 
with  time  as  one  adapts  to  fonnaldehyde. 
This  can  lead  to  overexposure  if  a  worker  is 
relying  on  these  warning  properties. 

Acute  animal  toxicity  data:  Oral,  rats: 
LE)m)=600  mg/kg:  Dermal,  rabbits; 
LIDm = 250  mg/kg;  Inhalation,  rats: 
LCLo= 250  mg/kg. 

C.  Chronic  Effects  of  Exposure. 

Carcinogenicity: 

Formaldehyde  has  the  potential  for 
causing  cancer  and  other  adverse  effects 
in  humans.  These  effects  have  been 
demonstrated  in  various  animal 
experiments  which  show  formaldehyde 
to  be  a  cancer  causing  agent.  In  one 
study,  rats  exposed  to  formaldehyde  at 
14.3  ppm  for  24  months  developed  nasal 
cancer.  Rats  exposed  at  5.6  ppm  and 
mice  exposed  at  14.3  ppm  also 
developed  nasal  cancers,  but  not  in 
statistically  signiflcant  numbers. 

Mutagenicity: 

Formaldehyde  is  a  mutagen  in  several 
in  vitro  test-systems,  but  studies  of  in 
vivo  genotoxic  effects  generally  have 
produced  negative  results. 

Toxicity:  '    .     - 

Rats  exposed  to  formaldehyde  at  2 
ppm  and  3  ppm  developed  benign 
tumors,  changes  fai  the  cell  structure, 


and  inflamed  mucous  membranes  of  the 
nose. 

D.  Emergency  And  First  Aid 
Procedures. 

Ingestion  (swallowing): 

Induce  vomiting  of  conscious  patient 
immediately  by  giving  2  glasses  of  water 
and  pressing  finger  down  throat. 
Contact  a  physician  inunediately 
afterwards. 

Inhalation  (breathing): 

Remove  patient  from  contaminated 
area.  If  breathing  has  stopped,  give 
artificial  respiration,  then  oxygen  if 
needed.  Contact  a  physidan  as  soon  as 
possible. 

Skin  contact: 

Remove  contaminated  clothing  and 
wash  the  skin  with  large  amounts  of 
water.  If  irritation  persists,  contact  a 
physician. 

Eye  contact: 

Flush  eyes  with  water  for  at  least  15 
minutes.  Contact  a  physician 
immediately. 

IV.  Spill,  Leak  and  Disposal  Procedures 

A.  Steps  to  Take  if  Materials  are 
Released  or  Spilled. 

Place  leaking  container  in  well 
ventilated  areas.  Eliminate  ignition 
sources.  Use  foam  to  control  vapors. 
Flush  area  with  water  spariAgly  or  use 
an  absorbent  to  contain  and/or  remove 
spill.  Dike  the  spill  to  minimize 
contaminated  area  and  facilitate  salvage 
or  disposal.  Avoid  run-off  into  storm 
sewers  and  ditches  which  lead  to 
natural  waterways.  Neutralize  with 
ammonium  hydroxide  or  complex  with 
sodium  sulfite.  (NOTE;  This  reaction  is 
reversible. )  Call  the  National  Response 
Center  (800-424-«802)  if  spill  is  in 
reportable  quantity  (1000  lb/day  of 
formaldehyde]  under  "Superfund".  If 
required,  state  and  local  authorities 
should  be  notifled. 

B.  Waste  Disposal  Method. 
Incineration,  biological  oxidation  with 

proper  acclimation  of  system,  landfill 
only  if  solidified  prior  to  disposal.  Use  of 
injection  wells  may  provide  an 
alternative  means  of  disposal  for 
compatible  materials. 

V.  Monitoring  and  Measurement 
Procedures 

A.  Exposure  above  the  Permissible 
Exposure  Limit. 

Eight  hour  exposure  evaluation: 

Measurements  taken  for  the  purpose 
of  determining  employee  exposure  for 
the  workshift  are  best  taken  with 
consecutive  samples  covering  the  full 
shift.  Air  samples  must  be  taken  in  the 
employee's  breathing  zone  (air  that 
would  most  nearly  represent  that 
inhaled  by  the  employee,) 

Monitoring  techniques: 


Sampling  and  analysis  may  be 
performed  by  collection  of  formaldehyde 
on  liquid  or  solid  sorbents  with 
subsequent  chemical  analysis.  Sampling 
and  analysis  may  also  be  performed  by 
instruments  such  as  real-time 
continuous  monitoring  systems,  portable 
direct  reading  instruments,  or  passive 
dosimeters  as  long  as  measurements 
taken  using  these  methods  accurately 
evaluate  the  concentration  of 
formaldehyde  in  employees  breathing 
zones. 

OSHA  's  method: 

Appendix  C  describes  the  validated 
method  of  sampling  and  analysis  which 
has  been  tested  by  OSHA  for  use  with 
formaldehyde.  The  employer  is 
obligated  to  select  a  monitoring  method 
which  meets  or  exceeds  the  accuracy 
and  precision  requirements  of  the 
standard  under  his  unique  field 
conditions.  The  standard  requires  that 
the  method  of  monitoring  must  be        • 
accurate,  to  a  95  percent  conHdence 
level,  to  plus  or  minus  25  percent  for 
concentrations  of  formaldehyde  at  (1 
ppm  or  1.5  ppm]  and  to  plus  or  minus  35 
percent  lot  concentrations  of  0.5  ppm. 

B.  Qualifications. 

Since  many  of  the  duties  relating  to 
employee  exposure  are  dependent  on 
the  results  of  measurement  procedures, 
employers  must  assure  that  the 
evaluation  of  employee  exposures  is 
performed  by  a  technically  qualified 
person. 

VI.  Protective  Clothing  and  Equipment 

A.  Respiratory  Protection  (specify 
type). 

Use  NIOSH-approved  formaldehyde 
cartridge  or  canister  respirator  within 
use  limitations  of  these  devices.  In  all 
other  situations,  use  self-contained 
breathing  apparatus  (SCBA). 

B.  Protective  Gloves:  Neoprene  or 
rubber  gloves.  ^ 

C.  Eye  Protection:  Gas  goggles,  full 
facepiece  respirator. 

D.  Other  protective  equipment: 
For  operations  where  spills  or 

splashing  may  occur,  use  an  impervious 
body  covering  and  boots.  A  safety 
shower  and  eye  bath  must  be  available. 

VII.  Miscellaneous  Precautions  and 
Guidelines 

A.  Precautions  in  Handling  and 
Storage. 

Small  containers  should  be  protected 
from  physical  damage.  Detached  storage 
is  preferred.  Outdoor  storage  facilities 
should  be  insulated  and  equipped  with 
heating  equipment  to  maintain  a 
minimum  storage  temperature  of  68  'F. 
Indoor  storage  areas  should  be  sloped 
toward  a  drain  or  retention  area. 
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Warehouses  shoi  Jd  be  equipped  for 
maximum  ventilation  in  case  of  leaks  or 
spills. 
B.  Other  Preca  itions. 
Keep  formalde  lyde  in  closed 
containers  and  a^  vay  from  heat,  sparks, 
containers  closed  to 
e.  Use  formaldehyde 


and  flames.  Keep 
the  extent  possib 


only  in  areas  wh(  re  ventilation  is 
adequate.  Avoid  )rea thing  air  where  the 
odor  of  formaldel  yde  persists.  Avoid 
prolonged  or  repeated  contact  with 
formaldehyde  soUiitions  and  wash  with 
soap  and  water  a  'ter  handling.  Do  not 
enter  storage  arei  is  not  adequately 
ventilated. 

C.  Ventilation. 

Local  exhaust: 

Recommended  when  appropriate  to 
control  employee  exposure. 

General  (mechi  wicalj: 

May  be  inadequate  as  the  sole  means 
of  controlling  em{  tloyee  exposure. 

VIII.  Medical  Sui  veillance 

Medical  surveillance  can  play  an 
important  role  in  protecting  employees' 
health.  All  employees  are  encouraged 
strongly  to  participate  in  the  program. 

A.  Periodic.      F 

The  employer  i|iust  make  a  medical 
surveillance  program  available  at  no 
expense  to  emplc  ^ees  and  at  a 
reasonable  time  { nd  place.  The  periodic 
surveillance  prog  am  must  cover  all 
employees  required  to  wear  a  respirator. 
The  program  musf  be  made  available  to 
these  employees  i  it  the  time  of  their 
initial  assignment  and  at  least  annually 
thereafter. 

The  surveillanc  i  program  shall  consist 
of: 

(a)  A  detailed  v  'ork  and  medical 
history. 

(b)  A  complete  ihysical  examination. 

(c)  Pertinent  lal  oratory  examinations 
to  ascertain  abno  malities  associated 
with  respirator  us  e  or  aggravated  by 
formaldehyde  exj  osure. 

(d)  A  pulmonary  function  test 
including  at  least  forced  vital  capacity 
(FVC)  and  forced  [expiratory  volume  in 
one  second  (FEVib. 

Because  employees  who  receive 
periodic  medical  surveillance  wear 
respirators,  the  piysician  is  required  to 
assess  pulmonary  status,  which  includes 
an  annual  pulmonary  function  test.  At 
the  physician's  discretion,  the  periodic 
examination  relanng  to  the  use  of 
respirators  may  also  include  a  chest  x- 
ray.  The  physician  must  collect  other 
information  from  \\ie  medical  and  work 
histories  and  the  jhysical  examination 
needed  to  make  a  determination  of  the 
person's  suitabilil  y  to  use  a  respirator 
and  the  need  for  4  reevaluation  of 
respirator  Ht. 


The  employer  must  provide  the 
following  information  to  the  physician: 

(1)  A  description  of  the  employee's 
duties  as  they  relate  to  formaldehyde 
exposure; 

(2)  The  concentration  of  formaldehyde 
and  duration  of  exposure  to 
formaldehyde  of  the  employee; 

(3)  A  description  of  any  personal 
protective  equipment  the  employee  is 
required  to  wean  and 

(4)  The  results  of  prior  medical 
examinations  and  opinions  concerning 
the  employee's  health  as  it  relates  to 
information  collected  to  comply  with  the 
standard  for  occupational  exposure  to 
formaldehyde. 

After  a  medical  examination  the 
physician  must  prepare  a  written  report 
containing: 

(1)  The  physician's  opinion  as  to 
whether  the  employee  has  any  medical 
condition  which  places  that  employee  at 
an  increased  risk  of  material  impairment 
to  health  from  exposure  to  formaldehyde 
or  use  of  respirators. 

(2)  Any  recommended  special 
protective  measures  to  be  provided;  and 

(3)  Any  recommended  testing  or 
limitation  on  the  use  of  respirators. 

All  records  from  medical 
examinations,  including  disease 
surveys,  must  be  retained. 

B.  Additional. 

Medical  consultation  must  be  made 
available  promptly  if  the  employee  is 
experiencing  signs  or  symptoms  of 
overexposure  to  formaldehyde. 

C.  Emergency. 

In  the  event  that  an  employee  is 
exposed  to  formaldehyde  in  an 
emergency  situation  or  develops  signs  or 
symptoms  associated  with  acute  toxicity 
from  formaldehyde  exposure,  the 
employer  must  provide  the  employee 
with  a  medical  examination  as  soon  as 
possible.  This  examination  shall  include 
all  the  steps  necessary  to  stabilize  the 
health  of  the  employee.  The  examining 
physician  may  recommend  a  72-hour 
medical  observation  period  to  ensure 
that  any  delayed  systemic  effects  which 
may  result  from  acute  exposure  are 
minimized. 

Appendix  B — Medical  Surveillance 
Guidelines  for  Formaldehyde 

/.  Health  Hazards 

The  occupational  health  hazards  of 
formaldehyde  are  mainly  related  to  its 
toxic  effects  after  inhalation,  after  direct 
contact  with  the  skin  and  eyes,  and  after 
ingestion. 

//.  Toxicology 

Inhaled  formaldehyde  causes 
irritation  of  the  eyes,  nose,  and  throat.  A 
typical  mucous  membrane  irritant,  it  can 


result  in  an  itchy,  ruiuiy,  or  stu^  nose; 
a  dry  or  sore  throat;  eye  irritation;  and 
headache.  These  effects  are  similar  to  a 
cold  or  allergy  produced  by  other 
membrane  irritants  including  viruses  or 
pollens.  Both  severity  and  number  of 
effects  increase  with  increasing 
exposure,  but  they  are  rapidly  reversible 
once  the  worker  is  removed  from  the 
source  of  exposure. 

It  has  been  suggested  that 
formaldehyde  can  potentiate  preexisting 
asthma,  but  it  is  unclear  whether 
formaldehyde,  itself,  can  cause 
respiratory  sensitization.  About  10  to  20 
percent  of  the  general  population  tends 
to  exhibit  hypersusceptibility,  and  these 
persons  are  the  most  likely  to  respond  to 
the  effects  of  formaldehyde.  Workers 
exposed  to  formaldehyde  and  respirable 
dusts  may  undergo  decreases  in 
pulmonary  function  over  the  workshift. 

Formaldehyde  has  caused  nasal 
cancer  in  laboratory  rodents  exposed  at 
5.6  to  14.3  ppm  for  30  hours  a  week  for 
up  to  a  lifetime.  It  possesses  mutagenic 
activity  in  in  vitro  test  systems  but  has 
not  been  found  to  cause  chromosomal 
abnormalities  in  exposed  workers. 
Epidemiological  evidence  is  too 
insensitive  to  predict  whether  humans 
would  also  develop  nasal  cancer. 
Limited  evidence  in  humans  suggests 
that  if  it  is  a  lung  carcinogen,  it  is  only 
weakly  active.  Professionals 
(embalmers,  pathologists,  anatomists) 
appear  to  be  at  excess  risk  of  brain 
cancer,  but  a  causal  link  to 
formaldehyde  has  not  been  proven. 

Formaldehyde  at  2  ppm  has  damaged 
the  epithelial  cells  contained  in  the 
lining  of  the  nasal  cavities  of  animals 
and  induced  benign  tumors,  thought  to 
be  similar  to  microcystic  papillary 
adenomas  in  humans.  Some  evidence 
exists  that  humans  may  be  at  greater 
risk  of  nasal  cancer  if  diey  have  a 
history  of  sinusitis  or  nasal  polyps. 

The  effects  of  formaldehyde  on  the 
skin  consist  of  primary  irritation  and 
allergic  sensitization.  Repeated  contact 
causes  hardening  and  cracking.  Persons 
who  are  allergic  to  formaldehyde  may 
develop  allergic  contact  dermatitis  in 
response  to  even  low  concentrations  of 
this  substance.  Some  persons  also 
develop  sensitization  to  formaldehyde- 
containing  resins.  Because  higher 
concentrations  (5%  or  more)  may 
produce  skin  damage,  a  2  percent 
solution  of  formalin  (0.8%  formaldehyde) 
is  recommended  for  any  patch  testing 
done  to  confirm  diagnosis  of 
formaldehyde  allergy  in  symptomatic 
patients.  Routine  surveillance  by  patch 
testing  is  not  recommended^ 
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///.  Signs  and  Symptoms  of  Acute 
Overexposure 

The  concentration  of  formaldehyde 
that  is  inunediately  dangerous  to  life 
and  health  (IDLH)  is  100  ppm.  Exposures 
between  SO  and  100  ppm  cause  severe 
injury  to  the  respiratory  tract,  such  as 
pulmonary  edema,  inflammation, 
pneumonitis,  and  pneumonia.  Between 
10  and  20  ppm,  irritation  is  so  severe 
that  it  is  difficult  to  take  a  normal 
breath.  At  levels  of  1  to  5  ppm,  some 
persons  will  experience  mild  to 
moderate  irritation,  particularly  of  the 
eyes. 

Formaldehyde  is  a  moderate  skin 
irritant.  At  concentrations  above  5 
percent,  it  may  produce  reddening  and 
inflammation.  It  is  a  severe  irritant  to 
the  eyes  and  can  lead  to  permanent  eye 
damage.  Swallowing  formaldehyde 
solutions  causes  immediate  irritation  of 
the  mouth,  throat,  and  stomach, 
resulting  in  nausea  and  vomiting.  In 
extreme  cases  severe  abdominal  pain  is 
experienced,  possibly  followed  by 
collapse  and  even  death. 

IV.  Surveillance  and  Preventive 
Considerations 

As  noted  above,  formaldehyde  can 
cause  both  sensory  irritation  and  an 
inflammatory  reaction  with  cellular  and 
tissue  damage.  It  causes  irritation  and 
sensitization  of  the  skin  and  irritation 
with  possible  sensitization  of  the 
respiratory  system.  Animal  studies 
indicate  that  it  is  a  tumorigen  at  2  ppm 
and  a  carcinogen  at  5.6  ppm  and  above. 
Limited  evidence  in  humans  is 
inconclusive  with  regard  to 
formaldehyde's  carcinogenic  effects,  but 
this  evidence  suggests  that  some 
workers  who  are  exposed  to 
formaldehyde  are  also  at  excess  risk  of 
developing  brain  cancer.  The  physician 
should  be  aware  of  the  findings  of  these 
studies  in  evaluating  the  health  of 
employees  exposed  to  formaldehyde. 

Adequate  screening  tests  to  determine 
an  employee's  potential  for  developing 
serious  chronic  diseases,  such  as  cancer, 
frequently  do  not  exist.  While  there  is 
no  specific  test  for  formaldehyde,  the 
animal  studies  indicate  that  tumor 
promotion,  leading  to  a  much  higher 
incidence  of  cancer,  occurs  when  tissue 
damage  and  cell  death  occur.  Such 
effects  may  be  observable  by 
examination  of  the  nose  and  upper 
respiratory  tract.  In  addition,  a  history 
of  smoking  and  alcohol  consumption 
would  predispose  an  individual  to 
develop  certain  types  of  cancer  in  the 
respiratory  system.  A  history  of  nasal 
polyps  and  sinusitis  may  also 
predispose  a  person  to  nasal  cancer.  A 
work  history  of  exposure  to  wood  dust 


and  possibly  to  employment  in  the 
textile  industry  would  suggest  an 
additional  risk  of  nasal  cancer. 

It  is  important  for  the  physician  to 
become  familiar  with  the  conditions  in 
which  the  employee  is  potentially 
exposed  to  formaldehyde.  The  physician 
also  must  become  familiar  with  the  signs 
and  symptoms  that  indicate  a  worker 
might  be  receiving  unacceptable 
exposure  to  formaldehyde.  Such 
symptoms  might  include  complaints  of 
eye,  nose,  and  throat  irritation  possibly 
with  associated  complaints  of  recurrent 
headaches.  Signs  might  include 
dermatitis,  reddened  eyes  or  skin,  dry 
and  cracked  skin  appearing  "leathered", 
and  evidence  of  damage  to  the  nasal 
passages.  Other  evidence  that  might 
suggest  an  effect  from  formaldehyde  in 
some  circumstances  would  include 
asthma  or  acute  changes  in  pulmonary 
function.  These  signs  and  symptoms  are 
especially  important  in  evaluating  the 
medical  and  work  histories  and  in 
conducting  the  physical  examination. 
When  the  physician  detects  evidence 
pointing  toward  unacceptable 
formaldehyde  exposure  in  an  active 
employee,  the  physician  should 
recommend  in  the  written  opinion  that 
measures  be  taken  by  the  employer  to 
decrease  the  exposure  of  the  employee 
and  lower  the  risk  of  serious  long-term 
consequences. 

The  employer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed 
to  formaldehyde  at  or  above  the 
permissible  exposure  limit  (1.0  ppm). 
The  employer  must  provide  annual 
pulmonary  function  tests  to  these 
employees  since  they  would  be  required 
to  wear  a  respirator  to  reduce 
formaldehyde  exposure.  All 
examinations  and  procedures  must  be 
performed  by  or  under  the  supervision 
of  a  licensed  physician  at  a  reasonable 
time  and  place  for  the  employee  and  at 
no  cost  to  the  employee. 

Although  broad  latitude  in  prescribing 
specific  tests  to  be  included  in  the 
medical  surveillance  program  is 
extended  to  the  examining  physician. 
OSHA  requires  inclusion  of  the 
following  elements  in  the  routine 
examination: 

(1)  Medical  and  work  histories  with 
special  emphasis  on  eye,  nose,  or  throat 
irritation;  shortness  of  breath;  sinusitis; 
skin  reactions  or  hypersensitivity;  and 
allergic  conditions  such  as  asthma  or 
hayfever. 

(2)  A  physical  examination  with 
particular  emphasis  on  any  evidence  of 
irritation  or  sensitization  of  the 
respiratory  system  and  skin,  evidence  of 


shortness  of  breath,  and  evidence  of 
irritation  of  the  eyes. 

(3)  A  pulmonary  function  test 
including  at  least  forced  vital  capacity 
and  forced  expiratory  volume  in  one 
second. 

(4)  Any  laboratory  or  other  test 
deemed  necessary  by  the  examining 
physician. 

In  addition,  the  physician  must 
determine  the  worker's  suitability  for 
respirator  use.  Workers  or  job 
applicants  who  have  medical  conditions 
that  would  be  aggravated  by  exposure 
to  formaldehyde  or  use  of  a  respirator 
need  to  receive  counseling  on  the 
increased  risk  of  impairment  of  their 
health  from  working  with  formaldehyde. 

In  certain  cases,  to  provide  sound 
medical  advice  to  the  employer  and  the 
employee,  the  physician  must  evaluate 
situations  not  directly  related  to 
formaldehyde.  For  example,  employees 
with  skin  diseases,  whether  or  not  they 
are  formaldehyde  related,  may  be 
unable  to  tolerate  wearing  protective 
clothing.  In  addition,  those  with  chronic 
respiratory  diseases  may  not  tolerate 
the  wearing  of  negative  pressure  (air 
purifying]  respirators.  Additional  tests 
and  procedures  that  will  help  the 
physician  determine  which  employees 
are  medically  unable  to  wear  such 
respirators  must  include  a  pulmonary 
function  test  with  measurement  of  the 
employee's  forced  vital  capacity  (FVC), 
and  forced  expiratory  volume  at  one 
second  (FEV,).  Ratios  of  FEV,  to  FVC  as 
well  as  measured  FVC  and  measured 
FEVl  to  their  expected  values  corrected 
for  variations  due  to  age,  sex,  race,  and 
height  must  be  calculated.  Whether  a 
chest  X-ray  will  provide  useful 
information  should  be  considered. 

While  little  is  known  about  the  long 
term  consequences  of  high  short-term 
exposures,  some  animal  data  indicate 
that  this  type  of  exposure  may  present  a 
higher  risk  than  the  same  total  dose 
delivered  over  the  entire  workday  or 
workweek.  Thus,  it  appears  prudent  to 
monitor  such  affected  employees 
closely. 

In  the  event  of  emergency  exposure, 
and  especially  when  the  employee 
experiences  signs  and  symptoms 
possible  related  to  formaldehyde 
exposure,  the  employer  is  required  to 
provide  the  employee  with  the 
opportunity  for  additional  medical 
surveillance.  Because  these  situations 
may  be  quite  specific,  the  judgment  of 
the  physician  is  particularly  needed  to 
determine  appropriate  tests.  When 
acutely  toxic  effects  are  seen,  there  is  an 
obvious  need  for  medical  assistance 
substantially  beyond  the  minimum 
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requirements  9p«ciBed  in  OSHA's 

proposed  formaldelyde  standard. 

The  employer  is  i  equired  to  provide 
the  physician  with  he  following 
information:  a  copy  of  this  standard  and 
appendices  A.  B.  ar  d  D;  and  description 
of  the  affected  emp  oyee's  duties  as  they 
relate  to  the  empio]  ee's  exposure 
concentration:  the  ( xposure 
concentration  from  representative 
monitoring  along  w  th  the  employee's 
duration  of  exposui  e  (eg.  15  hr/wk,  three 
8-hr  shifts  a  week,  luM-time);  a 
description  of  any  f  ersonal  protective 
equipment,  includir  g  respirators,  used 
by  the  employee:  at  d  the  results  of  any 
previous  medical  d(  terminations  related 
to  formaldehyde  ex  rosure  for  the 
affected  employee  I  lat  are  within  the 
employer's  control. 

The  employer  is  r  squired  to  obtain  the 
results  of  the  medic  il  examinations  and 
a  written  statement  from  the  physician. 
This  statement  mus  contain  the 
physician's  opinion  as  to  whether  the 
employee  has  any  n  ledical  condition 
which  would  place  he  employee  at 
increased  risk  of  im  jaired  health  from 
exposure  to  formalc  ehyde  or  use  of 
respirators.  The  ph]  sician  must  also 
state  his  opinion  rej  aiding  any 
restrictions  that  she  uld  be  placed  on  the 
employee's  exposur » to  formaldehyde  or 
upon  the  use  of  prol  ective  clothing  or 
equipment  such  as  i  espirators.  The 
physician's  opinion  must  also  contain  a 
statement  regarding  the  suitability  of  the 
employee  to  wear  tl  e  type  of  respirator 
assigned  and  a  recc  [nmendation  as  to 
whether  or  not  resp  rator  fit  testing 
should  be  conductei  i.  Finally,  the 
physician  must  info  m  the  employer  that 
the  employee  has  b  (en  informed  by  the 
physician  of  the  res  lits  of  the  medical 
examination  and  of  any  medical 
conditions  which  re  quire  further 
explanation  or  treal  ment.  This  written 
opinion  is  not  to  contain  any 
information  on  spec  ific  findings  or 
diagnoses  unrelatec  to  occupational 
exposure  to  formalc  ehyde.  After  the 
employer  has  recei\  ed  the  physician's 
statement,  the  empi  jyer  is  required  to 
make  this  informati  }n  available  to  the 
affected  employee. 

The  purpose  in  re  []uiring  the 
examining  physicia  i  to  supply  the 
employer  with  a  wr  tten  opinion  is  to 
provide  the  employi  '.t  with  a  medical 
basis  to  assist  the  e  nployer  in  placing 
employees  initially,  in  determining  that 
their  health  is.  or  is  not,  being  impaired 
by  formaldehyde,  a  id  to  assess  the 
employee's  ability  1  a  use  protective 
clothing  and  eqi'ipr  lent. 
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Appendix  C — SampKng  and  Analytical 
Methcxh  for  Formaldehyde 

A  number  of  methods  are  available 
for  monitoring  employee  exposure  to 
formaldehyde.  In  general,  sampling  is 
conducted  using  solid  or  liquid  sorbents 
and  sampling  pumps,  and  the 
subsequent  analysis  of  the  samples  is 
conducted  by  colorimetry,  gas 
chromatography,  or  polarography. 
Passive  dosimeters  and  detector  tubes 
also  have  been  used  for  determination 
of  formaldehyde  in  the  environment. 
There  are  several  commercially 
available  portable  gas  analyzers  and 
monitoring  units  as  well.  The  various 
methods  available  have  different 
advantages  and  interferences  [Exs.  58; 
77-19),  so  that  the  best  method  available 
will  depend  to  an  extent  on  the  type  of 
operation  being  monitored. 

This  appendix  describes  the  method 
presently  used  at  the  OSHA  Analjrtical 
Laboratory  in  Salt  Lake  City  for 
measurement  of  formaldehyde.  The 
method  is  the  most  sensitive  method 
presently  validated  for  measurement  of 
employee  exposure  and  it  is  almost  free 
of  interferences.  Inclusion  of  this 
method  in  the  appendix  does  not  imply 
that  it  is  the  only  one  which  will  be 
satisfactory.  Other  methods  may  also  be 
acceptable  provided  they  can  determine 
formaldehyde  at  the  permissible 
exposure  limit  within  ±25%  of  the 
"true"  value  at  the  95%  confidence  level. 
Where  applicable,  the  method  must  also 
be  able  to  measure  formaldehyde  at  the 
action  level  to  ±35%  of  the  "true"  value 
with  a  95%  confidence.  This  accuracy 
requirement  applies  to  other  toxic 
substance  standards  promulgated  by 
OSHA  and  it  was  also  the  basis  used  for 
methods  of  sampling  and  analysis 
developed  by  the  Standards  Completion 
Program. 

OSHA's  Analytical  Laboratory  Method 

1.  Introduction 

1.1  Scope 

This  method  describes  the  collection 
of  airborne  formaldehyde  in  the 
breathing  zone  of  personnel  and  the 
subsequent  analysis  of  those  samples  by 
differential  pulse  polarography. 

1.2  Principle 

A  known  volume  of  air  is  drawn 
through  a  midget  fritted  glass  bubbler 
containing  10%  methanol  in  water  to 
collect  the  formaldehyde.  The  analyte  is 
reacted  with  hydrazine  (HjNNHj) 
reagent  to  form  a  formaldehyde- 
hydrazone  compound.  An  aliquot  of  the 
resulting  sample  is  determined  by 
differential  pulse  polarography  at  a 
dropping  mercury  electrode. 

2.  Sampling  Pmcedure 
2.1  Apparatus 


(a)  Personal  Sampling  Pamp.  A 
personal  sampling  pump  calibrated 
within  5%  at  the  recommended  flow  rate 
with  representative  sampler  in  Une  to 
minimize  errors  associated  with 
uncertainties  in  the  volume  sampled. 

(b)  Filter  holder.  3-piece  cassette, 
polystyrene,  37-mm  diameter. 

(c)  Mixed  cellulose  acetate  membrane 
filters.  0.8  lun  pore  size.  37  mm  diameter 
Millipore  Type  AA  or  equivalent, 
supported  by  stainless  steel  wire  mesh 
screen. 

(d)  Midget  fritted  glass  bubblers,  glass 
25-mL,  silanized. 

(e)  Shipping  vials,  silanized,  20  mL, 
Teflon-lined  caps. 

Note. — The  use  of  materials  fabricated 
from  Polyvinyl  Chloride  (PVC)  or  Bakelite 
products  for  the  collection  and/or  storage  of 
formaldehyde  is  not  acceptable. 

2.2  Procedure 

(a)  A  minimum  sample  size  of  30  L  is 
recommended.  Sample  at  a  known  flow 
rate  of  0.5  to  1  L  min  (section  2.1a).  The 
maximum  volume  sampled  should  not 
exceed  160  L  at  1  L/min. 

(b)  Connect  the  bubbler  containing  15 
mL  of  10%  methanol  to  the  sampling 
pump  with  Tygon  or  rubber  tubing. 
Don't  use  PVC  tubing  preceding  the 
bubbler.  Substitution  of  a  midget 
impinger  for  a  fritted  glass  bubbler  is 
unacceptable. 

(c)  If  evaporation  losses  occur  during 
sampling,  add  additional  solution  to  the 
bubbler  to  maintain  the  required 
concentration  of  methanol  in  the 
collecting  solution. 

(d)  Terminate  sampling  at  the 
predetermined  time  and  record  the 
sample  flow  rate,  collection  time  and 
ambient  temperature  and  pressure.  If 
pressure  reading  is  unavailable,  record 
the  elevation. 

(e)  Bl£ink.  With  each  batch  of  ten 
samples  submit  at  least  one  bubbler 
sample  from  the  same  lot  of  sorbent 
solution  which  is  subjected  to  the  same 
handling  as  for  the  samples  except  that 
no  air  is  drawn  through  it.  Label  this  as 
a  sample  blank. 

(f)  Transfer  the  bubbler  solution  to  a 
20  mL  glass  vial.  Rinse  the  bubbler  with 
2  or  3  mL  of  the  sample  collecting 
solution  and  pour  the  rinsings  into  the    • 
sample  vial.  Place  the  Teflon  lined  cap 
tightly  on  the  vial  and  use  vinyl  or 
waterproof  tape  around  the  cap  to 
prevent  leakage  during  shipment.  Use  of 
plastic  storage  containers  or  Bakelite 
caps  are  not  acceptable. 

3.  Analytical  Procedure 

3.1  Apparatus 

(a)  Polarographic  Analyzer  or 
Controller-Model  374  manufactured  by 
Princeton  Applied  Research  (PAR)  or 
equivalent. 
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(b)  Polaipgraphic  Cell  Sequ^nceI^. 
PAR  M316  or  equivalent 

(c)  15  mL  glass  polarographic  cells. 

(d)  Nitrogen  puriHcation  apparatus- 
deoxygenation  system. 

(e)  volumetric  and  micropipettes, 
volumetric  flasks,  beakers  and  general 
laboratory  glassware. 

(f)  pH  meter. 
3.2  Reagents 

All  chemicals  should  be  ACS  reagent 
grade  or  equivalent. 

(a)  Methanol  solution,  10%  (V/V): 
Dilute  100  mL  of  reagent  grade  methanol 
to  one  liter  with  deionized  water. 

(b)  Acetate  buffer,  pH  4:  Prepare  an 
equimolar  mixture  of  acetic  acid  and 
sodium  acetate.  0.1  M.  in  deionized 
water. 

(c)  Hydrazine  reagent,  2%  (W/V): 
Dissolve  2  grams  of  hydrazine  sulfate 
(JtNN}t»H2S04)  in  deionized  water 
and  dilute  to  100  mL  with  deionized 
water.  Close  tightly  and  make  fresh 
weekly. 

(d)  Supporting  electrolyte:  Mix  10% 
methanol  solution,  acetate  buffer,  and 
2%  hydrazine  reagent  in  the  ratio  of  5:4:1 
respectively.  Prepare  100  mL  of  this 
solution  for  each  analysis.  Make  fresh 
daily. 

(e)  Formaldehyde  stock  solution,  100 
ppm:  Dissolve  2.7  grams  (about  3  mL)  of 
37%  formaldehyde  solution  in  one  liter 
of  deionized  water.  This  solution  must 
be  standardized  as  described  in  Section 
3.4.1.  The  solution  is  stable  for  at  least  3 
months.  (Note:  After  3  months,  re- 
standardization  is  required). 

(f)  Formaldehyde  solution,  100  ppm, 
10 ppm,  and  1  ppm:  Make  appropriate 
serial  dilutions  of  the  formaldehyde 
stock  solution  with  10%  methanol. 

(g)  Reagents  in  standardization  of 
formaldehyde  stock  standard  solution: 

(1)  Sodium  carbonate,  certified,  99% 
minimum  purity:  Dry  at  120  *C  for  2 
hours,  then  transfer  to  a  dessicator.  Dry 
to  a  constant  weight.  Use  as  a  primary 
standard. 

(2)  Sulfuric  acidlhao*)'  concentrated 
(98%): 

(3)  Sulfuric  acid,  0.1  N:  Add  3  mL  of 
concentrated  sulfuric  acid  slowly  to  one 
liter  of  deionized  water. 

(4)  Sodium  sulfite,  12.5%  (W/V): 
Dissolve  140  grams  of  reagent  in 
deionized  water  and  store  in  a 
refrigerator. 


3.3  Sample  preparation 

(a)  Measure  and  record  the  total 
volume  of  each  sample  with  a  graduated 
cylinder. 

(b)  Transfer  the  sample  solution  to  a 
25  mL  volumetric  flask.  Rinse  the 
graduated  cylinder  and  the  vial  in  which 
the  sample  was  received  with  two  small 
portions  of  10%  methanol  and  add  to  the 
sample  in  the  flask.  Dilute  the  sample  to 
volume  with  10%  methanol. 

(c)  Add  exactly  4  mL  of  the  sample 
solution,  4  mL  of  acetate  bulTer  and  1  mL 
of  2%  hydrazine  reagent  to  the 
polarographic  cell. 

3.4  Standard  preparation 

3.4.1  Standardization  of 
formaldehyde  stock  solution 

(a)  Use  pH  meter  and  adjust  the  pH  of 
25  QiL  (measured  by  graduated  cylinder) 
of  sodium  sulflte  solution  to  9.6  with  0.1 
N  H2SO4. 

(b)  Weigh  50±0.05  grams  of 
formaldehyde  stock  solution  into  a  250 
mL  beaker. 

(c)  Add  25  mL  of  the  previously 
adjusted  sodium  sulfite  solution.  Titrate 
to  pH  9.6  with  0.1  N  H2SO4  which  was 
standardized  at  the  same  endpoint  with 
the  certified  sodium  carbonate. 
Calculate  ppm  formaldehyde  as  follows: 
Formaldehyde,  ppm=(A-^)(C)(D)/E 

(1) 
Where  A=milliliter8  of  HzSO*  solution 

required  to  titrate  the  sample, 
B= milliliters  of  H2SO4  solution  required 

to  titrate  the  blank, 
C= normality  of  the  H2SO4  solution  in 

milliequivalents  per  milliliter, 
D=(30  milligrams  per  milliequivalent  of 

HCHO)  (1000  micrograms  per 

milligram)  or  30  X  10'  fig/meq  of 

HCHO, 
E= grams  of  sample  used. 

3.4.2  Formaldehyde  calibration 
standards 

(a)  Prepare  series  of  standards  in  the 
analytical  range  of  0.05  to  10  ppm  by 
appropriate  serial  dilutions. 

(b)  Add  the  aliquots  of  the  appropriate 
formaldehyde  stock  solutions,  using  the 


calibrated  micropipets,  to  the 
polarographic  cell  containing  exactly  10 
mL  of  supporting  electrolyte. 

3.5    Analysis 

(a)  Soak  all  glassware  and 
polarographic  cells  in  6M  nitric  acid, 
rinse  thoroughly  with  deionized  water 
and  air  dry  prior  to  using. 

(b)  Turn  on  the  polarographic 
analyzer  and  the  automated  cell 
sequencer,  in  order,  and  allow  to  warm 
up  for  at  least  30  minutes. 

(c)  Analyze  the  sample  by 
polarography  using  the  conditions 
specified  in  the  operating  and  service 
manuals  for  the  polarograph  being  used. 

(d)  Prepare  the  samples  and  the 
working  standard  solutions  as  described 
in  section  3.3  and  3.4. 

(e)  Purge  each  standard  and  sample 
for  5  minutes  with  pre-purified  nitrogen. 

(f)  Analyze  the  reagent  blank 
(supporting  electrolyte),  run  a  standard 
calibration  curve  and  the  samples.  A 
standard  should  be  reanalyzed  after 
every  five  or  six  samples. 

(g)  Record  the  peak  current,  (nA),  for 
each  standard  and  sample.  The 
differential  pulse  polarogram  of 
formaldehyde  hydrazone  at  a  dropping 
mercury  electrode  yields  a  peak  at 
approximately  —0.850  V. 

(h)  Use  any  available  least  square 
regression  program  to  plot  a  calibration 
curve  of  peak  current.  (nA)  vs 
concentration  (ppm.  ppb  or  total  /tg)  of 
standards. 

4.  Calculations 

(a)  Read  the  weight,  in  ftg, 
corresponding  to  each  response  (nA), 
from  the  standard  curve  (3.5-h).  No 
volume  corrections  are  needed  if  the 
standard  curve  is  based  upon  fig  per  10 
ml  formaldehyde  and  tl]e  volume  of  the 
sample  determined  is  identical  to  the 
volume  of  the  standards  determined. 

(b)  Corrections  for  the  blank  must  be 
made  for  each  sample:  — 


mL 


HCHO  (blank  corrected)  = 


M8  HCHO 


ttg  blank 


(c)  The  concentration  of  formaldehyde 
in  the  air  sampled  can  be  expressed  in 
mg/m^  which  is  numerically  equal  to 
»ig/L. 


sample  aliquot  (mLs)        blank  aliquot  (mLs) 

(corrected  ftg/tnL  from  section 


mg/m*    = 


4-b)  (sample  volume) 
(air  volume  sampled,  liters) 
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(d)  Another  method 
concentration  is 
standard  conditic^ 
mm  Hg). 


of  expressing 
^pm  (corrected  to 
of  25  °C  and  760 


ppin  = 


jr^/, 


m^ 


124.45} 


r 


mofar  volume  (liters/ 
,  at  25  'C  and  760  mm 


Where  24.45= 

mole)  of  analyti 

Hg 
M.W.=molecular|wei^t  (g/mole)  of 

analyte 
298=temperaturel(*K)  at  25  *C 

Appendix  D— Quantitative  Fit  Test 
Procedures 

1.  General 

a.  The  method  { pplies  to  the  negative- 
pressure  nonpowi  red  air-purifying 
respirators  only. 

b.  The  employe^  shall  assign  one 


individual  who  shell  assume  the  full 
mplementing  the 
respirator  quantitative  fit  test  program. 

2.  Definition 

a.  "Quantitative  Fit  Test"  means  the 
measurement  of  tie  effectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  tlest  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  conceni  ration  of  the  challenge 
agent  inside  the  n  spirator  facepiece 
when  the  normal  air  purifying  element 
has  been  replaced  by  an  essentially 
perfect  purifying  element. 

b.  "Challenge  Asent"  means  the  air 
contaminant  introduced  into  a  test 
chamber  so  that  itis  concentration  inside 
and  outside  the  respirator  may  be 
compared.  j 

c  'Test  Subject!'  means  the  person 
wearing  the  respiijator  for  quantitative 
fit  testing.  I 

d.  "^io^mal  Standing  Position"  means 
standing  erect  ana  straight  with  arms 
down  along  the  sides  and  looking 
straight  ahead.      F 

e.  "Fit  Factor"  r^eans  the  ratio  of 
challenge  agent  concentration  outside 
with  respect  to  th^  inside  of  a  respirator 
inlet  covering  (fac^ece  or  enclosure). 

3.  Apparatus 

a.  Instrumentation.  Com  oil,  sodium 
chloride  or  other  Appropriate  aerosol 
generation,  dilutidn,  and  measurement 
systems  shall  be  qsed  for  quantitative  fit 
test. 

b.  Test  chambek.  The  test  chamber 

shall  be  large  enoi  igh  to  permit  all  test 

subjects  to  freely  |)erform  all  required 


exercises  without 


distributing  the 


challenge  agent  c(  ncentration  or  the 
measurement  app  tratus.  The  test 
chamber  shall  be  iquipped  and 
constructed  so  th£  t  the  Challenge  agent 


is  effectively  isolated  from  the  ambient 
air  yet  uniform  in  concentration 
throughout  the  chamber. 

c.  When  testing  air-purifying 
respirators,  the  normal  filter  or  cartridge 
element  shall  be  replaced  with  a  high- 
efficiency  particular  filter  suppHed  by 
the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may 
be  made  of  the  test  showing  the  rise  and 
fall  of  challenge  agent  concentration 
with  each  inspiration  and  expiration  at 
fit  factors  of  at  least  2JXKI 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge 
agent,  and  challenge  agent 
concentration  in  the  test  chamber  shall 
be  such  that  the  test  subject  is  not 
exposed  in  excess  of  PEL  to  the 
challenge  agent  at  any  time  during  the 
testing  process. 

f.  The  sampling  port  on  the  test 
speciment  respirator  shall  be  placed  and 
constructed  so  that  there  is  no 
detectable  leak  around  the  port,  a  free 
air  flow  is  allowed  into  the  sampling 
line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  performance 
of  the  respirator. 

g.  The  test  chamber  and  test  set-up 
shall  permit  the  person  administering 
the  test  to  observe  one  test  subject 
inside  the  chamber  during  the  test. 

h.  The  equipment  generating  the 
challenge  atmosphere  shall  maintain  the 
concentration  of  challenge  agent 
constant  within  a  10  percent  variation 
for  the  duration  of  the  test. 

i.  The  time  lag  (interval  between  an 
event  and  its  being  recorded  on  the  strip 
chart]  of  the  instrumentation  may  not 
exceed  2  seconds. 

j.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator 
sampling  port  shall  be  the  same 
diameter,  length  and  material.  It  shall  be 
kept  as  short  as  possible.  The  smallest 
diameter  tubing  recommended  by  the 
manufacturer  shall  be  used. 

k.  The  exhaust  flow  from  the  test 
chamber  shall  pass  through  a  high- 
efficiency  filter  before  release  to  the 
room. 

L  When  sodium  chloride  aerosol  is 
used,  the  relative  humidity  inside  the 
test  chamber  shall  not  exceed  50 
percent. 

4.  Procedural  Requirements 

a.  The  fitting  of  half-mask  respirators 
should  be  started  with  those  having 
multiple  sizes  and  a  variety  of 
interchangeable  cartridges  and  canisters 
such  as  the  MSA  Comfr  II-M,  Norton  M, 
Survivair  M  A-O  or  Scott-M.  Use  either 
of  the  tests  outlined  below  to  assure  that 
the  facepiece  is  properly  adjusted.' 

(1)  Positive  pressure  test.  With  the 
exhaust  port(s]  blocked  the  negative 


pressure  of  slight  inhalation  should 
remain  constant  for  several  seconds. 
(2)  Negative  pressure  test.  With  the 
intake  port(s)  blocked  the  negative 
pressure  .slight  inhalation  should  remain 
constant  for  several  seconds. 

b.  After  a  facepiece  is  adjusted,  the 
test  subjects  shall  wear  the  facepiece  for 
at  least  5  minutes  before  conducting  a 
qualitative  test  by  using  one  of  the 
methods  described  below  and  using  the 
exercise  regime  described  in  5-a,  b,  c,  d, 
and  e. 

(1)  Isoamyl  acetate  test  (When  using 
organic  vapor  cartridges). 

The  test  subject  who  can  smell  the 
odor  should  be  unable  to  detect  the  odor 
of  isoamyl  acetate  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test 
subject  shall  be  instructed  to  close  her/ 
his  eyes  during  the  test  period.  A 
combination  cartridge  or  canister  with 
organic  vapor  and  high-efficiency  filters 
shall  be  used  when  available  for  the 
particular  mask  being  tested.  The  test 
subject  shall  be  given  an  opportunity  to 
smell  the  odor  of  isoamyl  acetate  before 
the  test  is  conducted. 

(2)  Irritant  fume  test.  (When  using 
high-efficiency  filters). 

The  test  subject  should  be  unable  to 
detect  the  odor  of  irritant  fume  (stannic 
chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into 
the  air  near  the  most  vulnerable  portions 
of  the  facepiece  seal.  The  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she 
or  he  has  obtained  a  satisfactory  fit  by 
as  stated  in  4-b  of  this  Appendix. 

d.  Before  the  subject  enters  the  test 
chamber,  a  reasonable  stable  challenge 
agent  concentration  shall  be  measured 
in  the  test  chamber. 

e.  Immediately  after  the  subject  enters 
the  test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall 
be  measured  to  ensure  that  the  peak 
penetration  does  not  exceed  5  percent 
for  a  half-mask  and  1  percent  for  a  full 
facepiece. 

f.  A  stable  challenge  agent 
concentration  shall  be  obtained  prior  to 
the  actual  start  of  testing, 

g.  Respirator  restraining  straps  may 
not  be  overtightened  for  testing.  The 
straps  shall  be  adjusted  by  the  wearer  to 
give  a  reasonable  comfortable  fit  typical 
of  normal  use. 

5.  Exercise  Regime.  Prior  to  entering 
the  test  chamber,  the  test  subject  shall 
be  given  complete  instructions  as  to  her/ 
his  part  in  the  test  procedures.  The  test 
subject  shall  perform  the  following 
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exercises,  in  the  order  given,  for  each 
independent  test. 

a.  Normal  Breathing  (NB).  In  the 
normal  standing  position,  without 
talking,  the  subject  shall  breathe 
normally  for  at  least  one  minute. 

b.  Deep  Breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do 
deep  breathing  for  at  least  one  minute 
pausing  so  as  not  to  hyperventilate. 

c.  Turning  head  side  to  side  (SS) 
Standing  in  place  the  subject  shall 
slowly  turn  his  head  from  side  between 
the  extreme  positions  to  each  side.  The 
head  shall  be  held  at  each  extreme 
position  for  at  least  5  seconds.  Perform 
for  at  least  three  complete  cycles. 

d.  Moving  head  up  and  down  (UDJ 
Standing  in  place,  the  subject  shall 
slowly  move  his  head  up  and  down 
between  the  extreme  position  straight 
up  and  the  extreme  position  straight 
down.  The  head  shall  be  held  at  each 
extreme  position  for  at  least  5  seconds. 
Perform  for  at  least  three  complete 
cycles. 

e.  Reading  (R)  The  subject  shall  read 
out  slowly  and  loud  so  as  to  be  heard 
clearly  by  the  test  conductor  or  monitor. 
The  test  subject  shall  read  the  "rainbow 
passage"  at  the  end  of  this  section. 

f.  Grimace  (G)  The  test  subject  shall 
grimace,  smile,  frown,  and  generally 
contort  the  face  using  the  facial  muscles. 
Continue  for  at  least  IS  seconds. 

g.  Bend  over  and  touch  toes  (B)  The 
test  subject  shall  bend  at  the  waist  and 
touch  toes  and  return  to  upright  position. 
Repeat  for  at  least  30  seconds. 

h.  Jogging  in  place  (J)  The  test  subject 
shall  perform  jog  in  place  for  at  least  30 
seconds. 

i.  Normal  Breathing  (NB)  Same  as 
Exercise  a. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in 
the  air,  they  act  like  a  prism  and  form  a 
rainbow.  The  rainbow  is  a  division  of 
white  light  into  many  beautiful  colors. 
These  take  the  shape  of  a  long  round 
arch,  with  its  path  high  above,  and  its 
two  ends  apparently  beyond  the 
horizon.  There  is,  according  to  legend,  a 


boiling  pot  of  gold  at  one  end.  People 
look,  but  no  one  ever  finds  it.  When  a 
man  looks  for  something  beyond  reach, 
his  friends  say  he  is  looking  for  the  pot 
of  gold  at  the  end  of  the  rainbow. 

6.  The  test  shall  be  terminated 
whenever  any  single  peak  penetration 
exceeds  5  percent  for  half-masks  and  1 
percent  for  full  facepieces.  The  test 
subject  may  be  refitted  and  retested.  If 
two  the  three  required  tests  are 
terminated,  the  Ht  shall  be  deemed 
inadequate.  (See  paragraph  4-h). 

7.  Calculation  of  Fit  Factors 

a.  The  fit  factor  determined  by  the 
quantitative  fit  test  equals  the  average 
concentration  inside  the  respirator. 

b.  The  average  test  chamber 
concentration  is  the  arithmetic  average 
of  the  test  chamber  concentration  at  the 
begirming  and  of  the  end  of  the  test. 

c.  The  average  peak  concentration  of 
the  challenge  agent  inside  the  respirator 
shall  be  the  arithmetic  average  peak 
concentrations  for  each  of  the  nine 
exercises  of  the  test  which  are  computed 
as  the  arithmetic  average  of  the  peak 
concentrations  found  for  each  breath 
during  the  exercise. 

d.  llie  average  peak  concentration  for 
an  exercise  may  be  determined 
graphically  if  there  is  not  a  great 
variation  in  the  peak  concentrations 
during  a  single  exercise. 

8.  Interpretation  of  Test  Results 
The  fit  factor  measured  by  the 

quantitative  fit  testing  shall  be  the 
lowest  of  the  three  protection  factors 
resulting  from  three  independent  tests. 

9.  Other  Requirements 

a.  The  test  subject  shall  not  be 
permitted  to  wear  a  half-mask  or  full 
facepiece  if  the  minimum  fit  factor  of  100 
or  1,000,  respectively,  cannot  be 
obtained.  If  hair  growth  or  apparel 
interfere  with  a  satisfactory  fit,  then 
they  shall  be  altered  or  removed  so  as  to 
eliminate  interference  and  allow  a 
satisfactory  fit.  If  a  satisfactory  fit  is  still 
not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as 
powered  air-purifying  respirators, 
supplied  air  respirator,  or  self-contained 
breathing  apparatus. 


b.  The  test  shall  not  be  conducted  if 
there  is  any  hair  growth  between  the 
skin  and  the  facepiece  sealing  surface. 

c.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he 
shall  be  referred  to  a  physician  trained 
in  respirator  diseases  or  pulmonary 
medicine  to  determine  whether  the  test 
subject  can  wear  a  respirator  while 
performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned 
respirator  for  one  week.  If  the  respirator 
does  not  provide  a  satisfactory  fit  during 
actual  use,  the  test  subject  may  request 
another  QNFT  which  shall  be  perfoimed 
immediately. 

e.  A  respirator  fit  factor  card  shall  be 
issued  to  the  subject  with  the  following 
information: 

(1)  Name 

(2)  Date  of  fit  test. 

(3)  Protection  factors  obtained  through . 
each  manufacturer,  model  and  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person 
that  conducted  the  test. 

f.  Filters  used  for  qualitative  or 
quantitative  fit  testing  shall  be  replaced 
weekly,  whenever  increased  breathing 
resistance  is  encountered,  or  when  the 
test  agent  has  altered  the  integrity  of  the 
filter  media.  Organic  vapor  cartridges/ 
canisters  shall  be  replaced  daily  or 
sooner  if  there  is  any  indication  of 
breakthrough  by  the  test  agent. 

10.  In  addition,  because  the  sealing  of 
the  respirator  may  be  affected, 
quantitative  fit  testing  shall  be  repeated 
immediately  when  the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or 
more. 

(2)  Significant  facial  scarring  in  the 
area  of  the  facepiece  seal 

(3]  Significant  dental  changes:  i.e.: 
multiple  extractions  without  prothesis, 
or  acquiring  dentures. 

(4)  Reconstructive  or  cosmetic 
surgery,  or 

(5)  Any  other  condition  that  may 
interfere  with  facepiece  sealing. 
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GENERAL  SER  ^ICES 
AOMINISTRA-npN 

48  CFR  Ch.  5 

(GSANotic«V-11 

Multiple  Award  Scttedule  Procurement 

agency:  OfHce  ( tf  Acquisition  Policy, 
GSA. 

ACTION:  Notice  c  f  proposed  rule  and 
meeting  on  prop  )sed  rule. 
summary:  This  notice  invites  written 
comments  on  a  f  roposed  revision  to  the 
General  Servicer  Administration  (GSA) 
Multiple  Award  Schedule  (MAS)  policy 
statement  of  Oct  ober  1, 1982  (47  FR 
50242,  Nov.  5, 19  (2).  and  announces 
forthcoming  pub  ic  meetings  on  the 
proposal.  The  proposed  revisions  are 
based  on  the  results  of  an  internal  GSA 
review  of  the  poicy,  as  well  as  public 
comments  recei^d  on  an  earlier 
proposal.  GSA  published  proposed 
clarifications  an(l  revisions  to  the 
current  policy  statement  in  the  March 
26. 1985,  Federal  Register  (50  FR  11910). 
A  number  of  consents  were  received 
on  the  proposed  Revisions  regarding  (1) 
consideration  of  ii  firm's  pricing 
arrangements  to  iealers,  distributors 
and  original  equi  )ment  manufacturers 
(OEM)  in  the  MA  S  negotiation  process, 
(2)  disclosure  of  jirices  on  other  Federal 
contracts,  (3)  revi  sions  to  the  price 
reduction  clause,  and  (4)  disclosure  of 
sales,  discount  ai  d  marketing  data  on 
the  Discount  Schi  idule  and  Marketing 
Data  Sheets  (DSI*  ID).  As  a  result, 
additional  chang(  s  have  been  made  in 
the  proposed  revi  sion  regarding  these 
issues,  and  comm  ents  are  requested  on 
the  proposed  policy  statement.  GSA  is 
particularly  inten  isted  in  receiving 
comments  or  sugj  estions  on  ways  of 
reducing  the  adm  nistrative  burdens 
without  comprom  ising  the  agency's 
ability  to  get  the  iest  price  for  the 
products  or  services  being  acquired. 
DATES:  Commentt  should  be  submitted 
on  or  before  Janukry  24, 1986;  public 
meetings  to  be  he|d  on  January  10, 13, 
and  14, 1986  (see  feupplementary 
Information  for  times  and  locations); 
parties  interested  in  attending  a  public 
meeting  are  requested  to  notify  GSA  on 
or  before  january'e,  1986  to  indicate 
which  meeting  thiy  will  attend  and 
whether  they  desi  re  to  make  a 
statement. 

address:  Comme  [its  and  requests  to 
speak  may  be  ma  led  to  Ms.  Marjorie 
Ashby,  Office  of  ( ISA  Acquisition  Policy 
and  Regulations, :  8th  &  F  Sts..  NW., 
Room  4026,  Wash  ngton,  DC  20405, 
telephone  (202)  52B-3822.  Request  to 
speak  should  idei^fy  the  individual. 


firm,  and  the  meeting  that  the  individual 
will  be  attending. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  J.  McAndrew,  Office  of 
GSA  Acquisition  Policy  and 
Regulations,  (202)  566-1128. 
SUPPLEMENTARY  INFORMATION: 

Public  Meetings 

Public  meetings  on  this  proposal  will 
be  held  on  the  dates  and  at  the  locations 
listed  below: 

Friday,  January  10, 1986,  Washington, 
DC,  Location:  General  Services 
Building,  First  Floor  Auditorium,  18th 
&  F  Sts.,  NW.,  Time:  10  a.m.  (EST); 

Monday,  January  13, 1986,  San 
Francisco,  CA,  Location:  Holiday  Inn, 
Golden  Gateway,  1500  Van  Ness 
Avenue,  Time:  9  a.m.  (PST); 

Tuesday,  January  14, 1986, 
Independence,  MO,  Location:  Harry  S. 
Truman  Library,  Library  Auditorium, 
Highway  24  and  Delaware  (enter  thru 
Main  Museum  entrance],  Time:  9  a.m. 
(CST). 

Impact 

The  Director,  Oflice  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The 
General  Services  Administration  (GSA) 
certifies  that  this  document  would  not 
have  a  significant  economic  e^ect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  revisions  in  the 
MAS  policy  statement  represent 
clarifications  of  existing  policy  and 
attempts  to  reduce  the  administrative 
burden  on  contractors  and  prospective 
contractors.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
After  consideration  of  comments 
received,  the  information  collection 
requirements  in  this  rule  will  be 
submitted  to  OMB  for  approval  under  44 
U.S.C.  3501  et  seq. 

Authority:  40  U.S.C.  486(c). 

The  complete  text  of  the  revised  MAS 
policy  statement  follows: 

Dated:  December  3, 1985. 

Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

Policy  Statement  on  Multiple  Award 
Schedule 
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Contract  Pricing  Arrangements 

/.  Introduction. 

This  policy  statement  addresses 
certain  significant  issues  concerning  the 
establishment  and  maintenance  of 
pricing  arrangements  under  multiple 
award  schedule  (MAS)  contracts  for 
supplies  and  services.  Except  for 
Information  Resource  Management 
Service  ((IRMS)  schedule  contracts 
awarded  under  the  Teleprocessing 
Service  Program  (TSP)  and  where 
otherwise  stated,  this  policy  statement 
applies  to  the  Information  Resources 
Management  Service  (IRMS)  and  the 
Federal  Supply  Service  (FSS)  MAS 
contracts. 

In  providing  supply  support  to 
customer  agencies,  the  General  Services 
Administration  (GSA)  is  responsible  for 
determining  the  best  method  of  such 
support.  GSA  will  continue  to  review  its 
MAS  contracts  to  ensure  that  the 
appropriate  method  of  procurement  is 
used  to  obtain  maximum  competition, 
beneficial  pricing,  and  satisfactory 
support  to  customer  agencies. 

When  GSA  provides  supply  support 
through  the  MAS  program,  it  acts  as  the 
contracting  agent  for  all  Government 
organizations  authorized  to  use  MAS 
contracts.  Customer  agencies  should  be 
able  to  buy  schedule  items  at  prices  that 
are  equal  to  or  better  than  those 
•obtainable  from  any  other  source  imder 
similar  circumstances.  In  its  role  as  the 
Government's  contracting  agent,  it  is 
GSA's  goal  to  obtain  beneficial  pricing 
arrangements  with  vendors,  consistent 
with  the  Government's  large  volume  of 
purchases. 

//.  Discount  Schedule  and  Marketing 
Data 

The  Government  will  require  offerors 
to  submit  data  with  their  initial 
proposals  on  sales,  discount  and 
marketing  practices  as  specified  in  the 
Discount  Schedule  and  Marketing  Data 
(DSMD)  sheets.  Subsequent  to  the  initial 
submission  of  data,  offerors  are  required 
to  update  the  discount  and  marketing 
data  in  the  event  that  changes  occur 
prior  to  the  conclusion  of  negotiations, 
and  provide  such  additional  information 
as  may  be  requested  by  the  contracting 
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officer  during  MAS  negotiations.  The 
required  discount  and  marketing  data 
includes  business  activity  and 
transactions  over  the  MAS  maximum 
order  limitation  (MOL).  Sales  data 
submitted  with  initial  proposals  need 
not  be  updated  during  MAS  negotiations 
unless  inadvertent  errors  are  discovered 
in  the  data  initially  submitted,  changes 
in  sales  data  occur  affecting  the 
conunerciality  of  the  products  or 
services  being  offered  to  the 
Government,  or  an  update  is  speciBcally 
requested  by  the  contracting  officer.  The 
data  provided  by  offerors  will  be  used 
by  the  contracting  officer  to  analyze 
proposals,  determine  conunerciality  of 
products  or  services  offered  to  the 
Government,  establish  negotiation 
objectives,  and  determine  price 
reasonableness. 

The  DSMD  sheets  do  not  require  the 
submission  of  sales,  discount  or 
marketing  data  relating  to  the  Congress 
of  the  United  States,  including  any  of  its 
offices  or  instrumentalities.  Further, 
except  in  IRMS  MAS  solicitations,  the 
DSMD  sheets  require  the  submission  of 
discount  or  marketing  data  relating  to 
contracts  with  Federal  agencies. 
However,  discount  and  marketing  data 
relating  to  other  Federal  agencies  may 
be  required  by  IRMS  contracting  officers 
on  a  case-by-case  basis.  While  such 
data  relating  to  contracts  with  Federal 
agencies  may  be  required  and  used  in 
MAS  negotiations.  Federal  agencies  will 
not  be  used  as  the  basis  of  a  MAS 
award. 

The  sales  data  in  the  DSMD  will  be 
submitted  for  the  12-month  period 
speciHed  by  the  offeror  in  Paragraph  9  of 
the  DSMD  sheets.  Paragraph  g(b]  of  the 
DSMD  sheets  only  requires  sales  data 
for  a  representative  sample  of  the 
offeror's  largest  dollar  sales  volume 
items  sold  to  the  Government  under  the 
MAS  contract(s)  or,  for  an  offeror  with 
no  current  or  recent  MAS  contract, 
estimated  to  be  sold  to  the  Government 
under  a  MAS  contract  that  cu'e  claimed 
to  be  commercial  by  the  offeror  in 
accordance  with  FAR  15.804-3(c)  and 
15.804-3(fl.  Paragraph  9(c)  of  the  DSMD 
requires  the  submission  of  sales  data  by 
the  offeror  for  each  item  that  does  not 
meet  the  tests  of  conunerciality  in  the 
Federal  Acquisition  Regulation  (FAR). 

Offerors  will  certify,  at  the  time  their 
initial  proposals  are  submitted,  that 
sales,  discoimt  and  marketing  data 
included  with  those  proposals  is 
accurate,  complete  and  current  as  of  the 
date  the  proposal  is  submitted.  At  the 
conclusion  of  negotiations,  offerors  will 
be  asked  to  certify  any  additional  data 
provided  or  requested  during 
negotiations.  Failure  to  submit  sales. 


discount  and  marketing  data  specified  in 
the  DSMD  sheets,  furnish  data 
requested  by  the  Contracting  OfHcer 
during  negotiations  or  certify  the 
accuracy,  completeness  or  currency  of 
any  data  submitted  may  result  in  no 
award.  If,  subsequent  to  award,  the  data 
submitted  is  found  not  to  be  accurate, 
complete  and  current,  the  defective 
pricing  clause  will  be  activated  and 
consideration  will  be  given  to  cancelling 
the  MAS  contract,  if  still  in  effect. 

III.  MAS  Contract  Pricing  Arrangements 

The  Government's  goal  in  negotiating 
MAS  contract  pricing  arrangements  is  to 
obtain  a  discount  from  a  firm's 
established  catalog  or  commercial  price 
list  which  is  equal  to  or  greater  than  the 
discount  given  to  that  firm's  most 
favored  customer.  The  most  favored 
customer  (MFC)  discount  is  equal  to  the 
best  discount  given  by  a  firm  to  any 
entity  with  which  that  firm  conducts 
business.  The  Government  will 
negotiate  a  contract  price  relative  to  a 
vendor's  commercial  pricing/sales 
practices.  In  establisMng  its  negotiation 
objectives,  the  contracting  officer  will 
consider  all  sales,  discount,  pricing,  and 
marketing  data  submitted  on  the 
Discount  Schedule  and  Mariieting  Data 
(DSMD)  sheets. 

Negotiation  objectives  will  be 
determined  on  a  case-by-case  basis 
based  on  the  following  considerations: 

(a)  The  overall  volume  of  Government 
purchasing  anticipated  under  a  resulting 
contract. 

(b)  A  comparison  of  the  prices/ 
discounts  offered  the  Government  with 
those  granted  to  other  customers  of  the 
offeror. 

(c)  A  comparison  of  the  terms  and 
conditions  luider  which  the  Government 
and  the  other  customers  contract. 

The  determination  of  the  negotiation 
objective  and  any  modification  thereto 
is  the  responsibility  of  the  contracting 
officer.  The  contracting  officer  must 
exercise  judgment  in  establishing  the 
negotiation  objective  and  in  determining 
whether  the  objective  has  been  met.  In 
establishing  the  negotiation  objective, 
the  contracting  officer  may  consider 
factors  cited  by  the  offeror  which  make 
the  Government  different  from  other 
customers.  For  example,  the  offeror  may 
grant  special  pricing  to  an  original 
equipment  manufacturer  (OEM)  because 
the  OEM  buys  the  product  in  a  slightly 
different  configuration,  or  with  a 
different  warranty,  or  in  large  quantities 
at  one  time.  Similarly,  dealers  and 
distributors  may  receive  special  pricing 
because  they  buy  in  large  quantities 
and/or  provide  marketing,  warehousing, 
distribution  or  other  services,  thus 
relieving  the  offeror  of  these  costs.  State 


and  local  governments  may  receive 
special  pricing  because  they  establish, 
through  the  sealed  bid,  single  award 
process,  a  contract  in  which  the  offeror 
will  receive  all  of  the  state  or  local 
government's  business  for  a  year  for 
that  type  of  produrt/service.  In  such 
situations,  it  is  the  offeror  who  must 
provide  information  identifying  such 
factors,  the  evaluation  of  the  factors 
identified  and  the  method  used  for 
developing  the  valuation.  Contracting 
officers  shall  obtain  information 
necessary  to  judge  whether  these  factors 
and  their  valuation  are  reasonable.  The 
contracting  officer  must  weight  the 
similarities  against  the  differences  and 
arrive  at  a  negotiation  objective  which 
is  fair  and  reasonable  to  both  the  offeror 
and  the  Government,  once  again  taking 
into  consideration  the  conditions  under 
which  the  Government  buys. 

There  is  no  obligation  on  the 
Government  to  establish  a  contract  with 
every  vendor  who  submits  an  offer  and 
there  is  no  guarantee  that  every  vendor 
who  submits  an  offer  will  receive  a 
contract.  Contracts  will  only  be 
considered  when  a  sufficient 
requirement  exists  for  the  type  of 
product/service  being  offered,  the  terms 
and  conditions  stated  in  the  solicitation 
are  met.  the  prices /discounts  are  equal 
to  or  better  than  those  offered  to  any 
other  customer  (taking  into 
consideration  any  differences  in  terms 
and  conditions),  and  the  offeror  meets 
all  other  solicitation  requirements  as  to 
responsiveness  and  is  determined 
responsible  by  the  contracting  officer. 

However,  under  certain  circumstance, 
the  contracting  officer  may  consider  an 
award  where  the  discount  offered  to  the 
Government  is  not  equal  to  or  greater 
than  a  firm's  MFC  discount.  If  the 
contracting  officer  decides  that  the 
negotiation  objective  has  not  been  met, 
the  contracting  officer  must  exercise 
further  judgment  in  deciding  whether  to 
reject  an  offer.  In  exercising  this 
judgment,  the  contracting  officer  must 
weigh  the  effect  that  the  rejection  of  the 
offer  will  have  on  meeting  the 
Government's  needs.  In  any  event  after 
negotiations  and  before  recommending 
award,  the  contracting  officer  must  be 
able  to  make  the  determination  that  the 
prices/discounts  being  offered  by  the 
supplier  are  fair  and  reasonable. 

IV.  Discounts  to  Educational 
Institutions 

For  purposes  of  this  paragraph 
"Educational  Institution"  is  defined  as: 
A  school  maintaining  a  regular  faculty 
and  established  curriculum,  and  having 
an  organized  body  of  students  in 
attendance.  It  includes  public  and 
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arrangement  that  it 
educational  institutions  to  the 
Govemroent  for  its  similar  educational 
institutions,  such  as:|the  Department  of 
Defense  (DOD)  dependent  schools; 
Bureau  of  Indian  Afmirs  schools; 
Military  Academies;  Judge  Advocate 
General  Schools;  Government  formal 
training  centers. 


V.  Quantity  and  i 


Bate  Discounts. 


In  estabhahing  negotiation  objectives 
and  in  the  negotiatioii  process,  emphasis 
will  be  placed  on  obtaining  discounts 
based  on  the  aggregajte  volume  of  sales 
for  a  MAS  contract  Negotiation 
objectives  will  be  esbblished  to  obtain 
volume  discounts  in  fine  with  the 
discounts  available  tp  the  offeror's  other 
customers.  In  developing  negotiation 
objectives  based  on  Qie  aggregate 
volume  of  sales,  con^deration  may  be 
given  to  taking  discouits  on  aggregate 
volumes  of  sales  at  tlje  conclusion  of  the 
contract  period,  althqugh  it  is  preferred 
that  the  discounts  bejobtained  when 
orders  are  placed. 

17.  Maximum  Order  Jmitation  (MOL) 

All  MAS  contracts  inust  contain  an 
MOL  The  solicitatioil  will  include 
proposed  MOL  level(^).  Negotiation  of 
MAS  contracts  must  Include 
consideration  and  establishment  of 
MOLs.  The  level  at  wfcich  the  MOL  is 
established  will  depend  upon  the 
Government's  discount  arrangement 
under  the  schedule  ai^d  the  estimate  of 
sales  volume  above  vf  hich  supphers  are 
likely  to  quote  lower  prices  in  other 
types  of  contracts.  The  MOL  established 
in  the  negotiation  pro  cess  shall  be 
mcluded  as  a  term  in  the  MAS  contract 

VII.  Price  Reductions 

All  MAS  contracts  will  contain  the 
Price  Reductions  clau  se  contained  in 
this  document.  The  Pi  ice  Reductions 
clause  is  intended  to  i  naintain  the 
relationship  that  is  established  at  the 
time  of  award  between  the  Government 
and  the  offeror's  cu8tl)mer(s)  upon 
which  the  MAS  contr  ict  is  predicated.     - 
The  contracting  office  r  will  identify  at 
the  conclusion  of  neg(  ttiations  and 
include  in  the  MAS  c<  mtract  the 
customer  or  category  of  customers  upon 
which  the  MAS  contract  is  predicated. 
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Neither  Federal  agencies  nor  the 
Congress  of  the  United  States,  including 
its  offices  or  instrumentalities,  shall  be 
identified  as  the  basis  of  the  MAS 
contract 

Note. — ^This  does  not  affect  the  provisions 
in  the  clause  concerning  price  reductions  to 
Federal  agencies. 

After  the  conclusion  of  negotiations, 
any  changes  in  pricing  (including  prices, 
discoimts  or  terms  and  conditions]  by 
the  contractor  that  result  in  a  less' 
advantageous  relationship  between  the 
Government  and  the  customer,  category 
of  customers,  or  cu8tomer{s)  within  the 
identified  category  will  result  in  a  price 
reduction  to  the  Government  to  the 
extent  necessary  to  restore  or  retain  the 
original  relationship. 

The  following  Price  Reductions  clause 
will  be  used  in  all  MAS  contracts. 

Price  Reductions 

(a)  General.  This  clause  is  intended  to 
ensure  that  throughout  the  term  of  the 
contract  the  Government  maintains  its 
relative  position  with  respect  to  price, 
discount^  and  terms  and  conditions  in 
relation  to  that  of  the  identified  customer, 
category  of  customer,  or  customerfs)  within 
the  identified  category.  For  the  purposes  of 
this  clause,  a  price  reduction  means: 

(1)  A  general  reduction  in  the  prices 
contained  in  the  commercial  catalog,  price 
list,  schedule,  or  other  documents,  or  granting 
of  more  favorable  terms  and  conditions  than 
were  offered  by  the  contractor  and  used  by 
the  Government  to  establish  the  prices  in  this 
contract;  or 

(2)  A  reduction  in  price,  increase  in 
discount,  or  granting  of  more  favorable  terms 
and  conditions  to  the  identified  customer, 
category  of  customer,  or  customerfs)  within 
the  identified  category  of  customer 
(hereinafter  "customer"). 

(b)  Reductions  to  customers  other  than 
Federal  agencies.  (1)  At  the  conclusion  of 
negotiations,  the  Contracting  Officer  and  the 
offeror  shall  identify  and  include  in  the  MAS 
contract  the  customer  upon  whom  the 
contract  award  is  predicated  and  the 
relationship  between  that  customer  and  the 
Government  which  is  to  be  maintained 
throughout  the  contract  period. 

(2)  If,  after  the  date  of  the  conchision  of 
negotiations,  the  Contractor  effects  a  price 
reduction,  as  defined  in  paragraph  (a)  atnive, 
with  respect  to  any  items  covered  by  this 
contract  the  Contractor  shall  (i)  promptly 
report  such  price  reduction  to  the  Contracting 
Officer  with  an  explanation  of  the 
circumstances  under  which  it  was  made,  and 
(ii)  to  the  extent  that  such  price  reduction  is 
determined  by  the  Contracting  Officer  to   - 
have  disturbed  the  relationship  between  the 
identified  customer  and  the  Government, 
provide  an  equivalent  price  reduction  to  the 
Government  for  the  remainder  of  the  contract 
period,  or  until  a  further  price  reduction 
occurs;  or,  in  the  case  of  a  temporary  price 
reduction  for  the  duration  of  the  period  in 
which  such  temporary  price  reduction  is  in 


effect  as  agreed  to  by  the  Contracting  Officer 
and  the  Contractor. 

(3)  A  price  reduction  resulting  from  any  of 
the  following  is  exempt  from  the  application 
of  (2)(ii)  above:  (i)  a  firm  fixed  price  definite 
quantity  contract  in  excess  of  the  maximum 
order  limitation  specified  in  this  contract  and 
with  a  specified  date(8);  (ii)  a  sealed  bid, 
single  award  contract  with  a  state  or  local 
government  or  with  the  District  of  Columbia: 
(iii)  an  error  in  quotation  or  billing,  provided 
that  the  error  is  promptly  reported  and 
documented  to  the  Contracting  Officer. 

(c)  Reductions  tq  Federal  agencies.  (This  ' 
paragraph  does  not  apply  to  non-schedule 
ADP/Telecommunicafions/Teleprocessing 
Service  contracts  entered  into  with  Federal 
agencies  or  to  Federal  Supply  Service 
optional  use  schedule  contracts  for 
maintenance  and  repair  of  equipment] 

Except  for  temporary  "Government-only" 
price  reductions  described  below,  if.  after  the 
date  of  conclusion  of  negotiations,  the 
Contractor  gives  a  price  reduction  to  any 
Federal  agency  and  the  quantity  purchased 
falls  within  the  contract  maximum  order 
limitation,  such  price  reduction  will  apply  to 
all  subsequent  orders  of  the  contract  item  by 
Federal  agencies  under  this  contract  for  the 
duration  of  the  contract  period  or  until  a 
farther  price  reduction  is  given.  The 
Contractor  may  offer  to  the  Contracting 
Officer  a  temporary  "Government-only"  price 
reduction  which  has  a  duration  of  30  calendar 
days  or  more,  except  during  the  last  month  of 
the  contract  period  when  any  such  offer  must 
be  for  the  remainder  of  the  contract  period. 

(d)  Effective  dates  and  notifications.  (This 
paragraph  does  not  apply  to  non-schedule 
ADP/Telecommunications/Teleprocessing 
Service  contracts  entered  into  with  Federal 
agencies  or  to  Federal  Supply  Service 
optional  use  schedule  contracts  for 
maintenance  and  repair  of  equipment.] 

(1)  Any  price  reduction  pursuant  to  (b) 
above,  shall  be  effective  for  orders  placed  by 
Government  agencies  tmder  this  contract  as 
of  the  effective  date  of  a  general  price 
reduction,  or  as  of  the  date  of  acceptance  of 
the  contractual  agreement  between  the 
Contractor  and  the  customer. 

(2)  Any  price  reduction  pursuant  to  (c) 
above,  shall  be  effective  as  of  the  date  of 
acceptance  of  the  initial  order  from  the 
Federal  agency  under  the  price  reduction, 
except  that  a  temporary  "government-only" 
price  reduction  will  be  effective  at  the 
beginning  of  any  temporary  price  reduction 
period  as  agreed  to  be  the  Contracting  Officer 
and  the  Contractor.  The  effective  date  of  any 
temporary  price  reduction  due  the 
Government  under  this  clause  will  allow 
sufficient  time  for  the  notification  of  Federal 
agencies  of  the  applicable  price  reduction 
prior  to  the  beginning  of  the  Government's 
temporary  price  reduction  period. 

(3)  The  amount  of  time  allowed  for 
notification  of  Federal  agencies  and  the 
duration  of  the  temporary  price  reduction 
period  for  the  Government,  pursuant  to 
paragraph  (b)(2)  will  be  commensurate  with 
that  provided  by  the  Contractor  to  the 
customer  or  category  of  customer  who 
received  the  temporary  price  reduction  due 
the  Government  under  the  clause. 
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(4)  Except  for  temporary  "Govemment- 
onlv"  price  reduction  notification  in  (c) 
above,  the  Contractor  shall  notify  the 
Contracting  office  and  the  Federal  agencies, 
in  writing,  of  any  price  reduction  pursuant  to 
(b)  and  (c)  above  at  the  same  time  as  notice 
is  given  to  the  Contractor's  customer  of  the 
price  reduction.  Price  reductions  of  this  type 
must  be  reported  under  the  circumstances 
described  in  paragraph  (b)(2)  above. 

(5)  Failure  to  give  timely  notice  of  any  price 
reduction  pursuant  to  (b)  and  (c)  above,  will 
require  that  such  price  reduction  (including 
temporary  price  reductions)  apply  to  the 
contract  for  the  duration  of  the  contract 
period,  or  until  a  further  price  reduction  is 
granted,  and  may  constitute  a  basis  for 
termination  of  the  contract  as  provided  in  the 
Default  clause  of  the  contract. 

(6)  The  Contractor  shall  invoice  at  such 
reduced  price  and  indicate  thereon  that  the 
price  reduction  is  pursuant  to  this  Price 
Reductions  clause  until  such  time  as  the 
contract  is  modified. 

(e)  Contractor's  statement  of  price 
reduction.  (This  paragraph  does  not  apply  to 
non-schedule  ADP/Teleconununications/ 
Teleprocessing  Service  contracts  entered  into 
with  Federal  agencies  or  to  Federal  Supply 
Service  optional  use  schedule  contracts  for 
maintenance  and  repair  of  equipment.] 

The  Contractor  shall  furnish  within  30 
calendar  days  after  the  end  of  the  contract 
period  a  statement  certifying  either  (1)  that 
there  were  no  applicable  price  reductions;  or 
(2)  that  all  applicable  price  reductions  were 
reported  to  the  Contracting  Officer  and  that 
such  price  reductions  were  passed  on  to  the 
Federal  agencies. 

(End  of  Clause] 

Vni.  Economic  Price  Adjustments 

The  contracting  officer  will  determine 
on  a  8chedule-by-8chedule  or  class-by- 
class  basis  whether  items  on  an  MAS 
schedule,  or  within  an  MAS  class,  are 
subject  to  unstable  prices,  thus 
warranting  the  use  of  an  EPA  clause. 

Attachment  1 — Multiple  Award 
Schedule  Pricing  Guide 

Multiple  Award  Schedule  (MAS)  Pricing 
Guide 

I.  Discount  Schedule  and  Marketing 
Data 

A.  Requirement  for  Offeror  to  Submit 
Pricing  Data.  Prpposals  must  be 
supported  by  statements  and  analyses 
or  other  evidence  of  reasonable  prices 
and  by  such  information  concerning 
other  vital  matters  as  is  deemed 
necessary  by  the  contracting  officer. 
Each  MAS  solicitation  will  include 
Discount  Schedule  and  Marketing  Data 
sheets  to  be  completed  for  each  Special 
Item  Number  (SIN)  and  submitted  as  a 
part  of  the  offeror's  proposal.  When  this 
form  is  completed  in  its  entirety,  along 
with  pricing  data  from  current  or  prior 
contracts  and  preaward  audits,  it  should 
provide  the  necessary  data,  in  most 


cases,  to  enable  die  contracting  officer 
to  complete  the  price  analysis  and 
develop  the  negotiation  objective. 

B.  Initial  Review  of  Offeror's 
Proposal.  As  soon  as  possible  after 
receipt  of  proposals,  the  contracting 
officer  should  review  in  detail  the 
offeror's  submission  in  response  to  the 
Discoimt  Schedule  and  Marketing  Data 
sheets.  If  the  offer  has  failed  to  respond 
to  specific  data  elements  or  if  the 
response  is  not  adequate,  the 
contracting  officer  should  immediately 
request  that  the  offeror  correct  any 
deficiencies  in  the  data  submission.  In 
this  regard,  a  specific  date  for  the 
receipt  of  the  required  data  should  be 
established  with  the  offeror.  Also,  it  is 
important  that  the  data  be  received  well 
in  advance  of  schedule  negotiations  to 
permit  adequate  time  for  a  price 
analysis  by  the  contracting  officer. 

C.  Timeliness  of  the  Procurement 
Action.  The  process,  to  the  extent 
practical,  should  begin  early  enough  to 
allow  for  award  of  MAS  contracts  by 
the  beginning  of  the  proposed  schedule 
period. 

n.  Prenegotiations 

A.  Establishing  the  Negotiation 
Objective.  In  preparing  for  negotiations, 
the  contracting  officer  will  establish 
specific  negotiaton  objectives  based 
upon  a  properly  prepared  price  analysis, 
lliis  price  analysis  will  serve  as  the 
basis  for  the  negotiation  objectives 
including  the  rationale  for  the  objectives 
established.  The  elements  of  the  price 
analysis  are -listed  in  Section  fV  of  this 
pricing  guide. 

B.  Negotiation  Objective.  In 
establishing  the  negotiation  objectives, 
contracting  officers  must  remain 
cognizant  of  the  Government's  goal  in 
negotiating  MAS  contracts,  namely,  to 
obtain  discounts  equal  to  or  better  than 
an  offeror's  discounts  to  its  most 
favored  customer.  The  most  favored 
customer  discount  is  defined  as  the 
largest  discount  given  to  any  entity  with 
which  the  offeror  does  business.  "These 
are  factors  that  may  make  the 
Government  different  fitim  a  firm's  other 
customer(s).  Such  factors  may  include, 
but  are  not  limited  to,  items  such  as  (1) 
terms  and  conditions,  (2]  warranties,  (3) 
FOB  point,  (4)  outside  marketing, 
distribution  and/or  service  networks,  (5) 
the  existence  of  a  considerable 
difference  between  products  sold  to  an 
offeror's  customer(s)  and  those  sold  to 
the  Government. 

Although  the  contracting  officer  may 
recognize  these  differences  through 
proper  analysis  and  documentation,  the 
voliune  purchased  by  the  Government 
tmder  the  MAS  contract  must  also  be 
considered.  In  addition,  the  contracting 


officer  must  take  into  consideration 
whether  the  most  favored  customer 
discount  is  the  discoimt  to  educational 
institutions.  (See  paragraph  IV  under 
Contracting  Pricing  Arrangements  of  the 
MAS  poUcy  statement) 

C.  Documentation  of  the  Price 
Analysis  and  Negotiation  Objective, 
The  contact  file  will  contain  die  written 
price  analysis  report  in  support  of  the 
Government's  negotiation  position. 

The  supporting  documentation  will 
necessarily  vary  depending  upon  the 
complexity  and  estimated  doUar  volume 
of  the  contract  Tlie  price  analysis  and 
negotiation  objective  will  be  a  part  of 
the  price  negotiation  memorandum  (see 
Section  V  of  this  pricing  guide.)  The 
supporting  documentation  required  at 
this  point  in  the  procurement  process 
will  normally  include: 

(1)  General  description  of  the 
procurement 

(2)  Adequacy  of  data  submitted  by  the 
offeror. 

(3)  The  elements  of  pricing  analyzed 
prepatory  to  establishing  the  negotiation 
objective.  (See  Section  IV  of  this  pricing 
guide.) 

(4)  'The  negotiation  objective  and  the 
supporting  rationale. 

(5)  Major  differences  between  the 
offeror's  proposal  and  the  negotiation 
objective. 

(6)  The  offeror'^  documentation  and 
rationale  if  less  than  the  MFC  discount 
is  provided.  This  will  also  include  the 
contracting  officer's  evaluation  of  that 
data. 

D.  Approval  of  Negotiaton  Objectives. 
The  negotiation  objectives  shall  be 
approved  by  the  contracting  director,  or 
designee,  prior  to  negotiations. 

m.  Catalog  Item  Verification 

A.  Definition  of  Established  Catalog 
Price.  FAR  15.804-3(c)  states  tiiat  for  an 
item  to  be  exempt  firom  the  cost  or 
pricing  data  requirement  based  on 
catalog  price,  the  price  must  be,  or  be 
based  on,  (1)  an  established  catalog 
price,  (2)  of  commercial  items,  (3)  sold  in 
substantial  quantities,  (4)  to  the  general 
public.  The  criteria  contained  in  the 
following  paragraphs  should  be  applied 
in  determining  whether  an  item  falls 
within  the  scope  of  this  definition. 

B.  Established  Catalog  Price  (FAR 
15.804-3(c)(l)).  This  is  a  price  that  is 

'  included  in  a  catalog,  price  list  schedule 
or  other  form  that  is  regularly 
maintained  by  the  manufactiuer  or 
vendor,  is  either  published  or  otherwise 
available  for  inspection  by  customers 
and  states  prices  at  which  sales  are 
currenUy  or  were  last  made  to  a 
significant  number  of  buyers  who 
constitute  the  general  public.  The 
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following  questions  will  help  the 
contracting  officer  determine  if  there  is 
an  established  cataite  price. 

(1)  Is  there  a  printed  catalog,  price  list, 
published  price  or  otner  formal 
document  showing  p^ces  and  applicable 
discounts,  if  any?      j 

(2)  Can  an  audit  vuidate  fixun  the 
seller's  records  that  me  price  offered  is  a 
regular  catalog  price  jwith  appropriate 
discounts?  I 

If  the  answer  to  einer  (1)  or  (2)  above 
is  "no",  the  proposal  uoes  not  meet  the 
test  of  a  catalog  priced  item. 

C  Commercial  Iteh  (FAR  15.804- 
3(cX3)).  This  is  an  itepi  (the  term 
includes  both  supplids  and  services)  of  a 
class  or  kind  that  is  regularly  used  for 
other  than  Government  purposes  and  is 
sold  or  traded  in  the  course  of  normal 
business  operations.  The  following 
questions  will  help  th  e  contracting 
officer  determine  if  tl  e  item  is  a 
commercial  item. 

(1)  Is  the  item  or  service  identical  to 
that  described  in  the  Catalog? 

(2)  Is  the  item  or  service  so  similar  it 
can  be  priced  by  reference  to  calatog 
prices?  1 

(3)  Is  the  item  or  service  so  similar 
that  differences  can  be  identified  and 
priced  as  add-ons  or  deducts  from 

analysis  or  other 


ferm.(2)or{3) 
30sal  does  not 
ilog  item. 


catalog  prices  by  pric 
known  prices? 

If  the  answer  to  eit 
above  is  "no",  the  [ 
meet  the  test  of  a  cata 

D.  General  Public  (Far  15.804- 
3(c)(5)).  An  item  is  sold  "to  the  general 
public"  if  it  is  sold  to  other  than 
affiliates  of  the  seller  and  to  non- 
Govemment  entities.  Items  sold  to 
affiliates  of  the  seller  and  sales  for  end 
use  by  the  Govemmei  it  are  not  sales  to 
the  general  public.  Th  >  following 
questions  will  help  th(  i  contracting 
officer  determine  if  ar  item  is  sold  to  the 
general  public. 

(1)  Does  the  seller's  data  show  sales 
over  the  appropriate  p  ast  period  as 
between  Government  and  non- 
Govemment  entities? 

(2)  Is  there  general  1  nowledge  of  large 
public  sales  of  produc  :s  regularly 
stocked  by  dealers  or  regularly  traded  in 
the  marketplace? 

(3)  Can  an  audit  val  date  from  the 
seller's  records  that  ss  les  have  been 
made  to  non-Govemm  ent  entities? 

If  the  answer  to  eith  sr  (1).  (2),  or  (3) 
above  is  "no",  the  pro  losal  does  not 
meet  the  tests  of  a  catflog  item. 

E.  Substantial  Quantities  (FAR 
15.804-3(c)(4)  and  15.804-3(f)).  Supplies 
are  sold  in  substantial  quantities  when 
the  facts  or  circumstances  are  sufficient 
to  support  a  reasonable  conclusion  that 
the  quantities  regularlv  sold  are 
sufficient  to  constitute|a  real  commercial 


market  for  the  item.  This  test  is  usually 
in  terms  of  total  quantities  sold,  but  it 
also  should  include  the  number  of  times 
the  item  has  been  sold  and  how  many 
times  a  given  price  or  price  structure  has 
been  accepted  by  buyers  free  to  choose. 
Nominal  quantities,  like  models, 
specimens,  samples  and  prototype  or 
experimental  units  do  not  meet  this 
requirement.  Services  sold  in  substantial 
quantities  are  those  that  are  customarily 
provided  by  the  company,  with 
personnel  regularly  employed  and  with 
equipment  regularly  maintained  solely 
or  principally  to  provide  such  services. 
FAR  15.804~3(f)  contains  the  guidelines 
for  determining  whether  the  "substantial 
quantities"  criterion  are  met.  Also,  the 
sales  data  requested  in  Paragraph  9  of 
the  Discount  Schedule  and  Marketing 
Data  is  set  forth  in  a  format  to  facilitate 
the  contracting  officer's  analysis  of  this 
requirement.  The  following  questions 
will  help  the  contracting  officer 
determine  if  the  items  have  been  sold  in 
substantial  quantities: 

(1)  Are  reported  sales  to  non- 
Govemment  entities  at  least  55  percent 
of  total  sales  and  those  at  catalog  price 
less  applicable  discounts  at  least  75 
percent  of  this  amount?  When  the 
answer  to  this  question  is  "yes"  the  item 
meets  the  "substantial  quantity"  test. 

(2)  Are  reported  sales  to  non- 
Govemment  entities  at  least  35  percent 
of  total  sales  and  those  at  catalog  price 
less  applicable  discounts  at  least  55 
percent  of  this  amount?  When  the 
answer  to  this  question  is  "yes"  the  test 
of  substantial  may  be  deemed  to  have 
been  met  when  (ij  the  criteria  in  B,  C, 
and  D  above  are  met,  (ii]  the  nature  of 
the  item  or  total  quantities  sold  cleariy 
supports  such  a  conclusion  even  though 
the  Government  is  the  major  user,  and 
(iii)  approval  of  the  contracting  director 
or  designee  is  obtained. 

(3)  Can  an  audit  verify  from  the 
seller's  records  that  commercial  sales 
meet  the  test  of  (1)  and  (2)  above? 

(4)  Are  reported  sales  to  non- 
Govemment  entities  less  than  35  percent 
of  total  sales  to  all  customers 
(Government  and  non-Government)?  If 
the  answer  is  "yes",  the  item  does  not 
meet  the  test  of  substantial  quantities. 
Therefore,  if  the  item  is  to  be  included  in 
the  MAS,  cost  or  pricing  data  must  be 
obtained  cmd  evaluated  in  accordance 
with  FAR  15.804. 

F.  Catalog  Price  Exemption.  A  catalog 
price  exemption  to  the  need  for 
submission  of  cost  or  pricing  data  can 
be  granted  for  products  or  services 
offered  on  MAS  solicitations  when  the 
requirements  set  forth  in  paragraphs  A 
through  E  above  have  been  met.  The 
Discount  Schedule  and  Marketing  Data 
(DSMD)  sheets  in  the  MAS  solicitation 


are  used  in  lieu  of  the  Standard  Form 
1412,  Claim  for  Exemption  from 
Submission  of  Certified  Cost  or  Pricing 
Data,  for  claiming  an  exemption  from 
the  requirement  to  submit  cost  or  pricii\g 
data  based  on  catalog  price.  (FAR 
15.a04-d(e)).  Paragraph  9  of  the  DSMD 
sheets  requires  the  submission  of  sales 
information  by  the  offeror  for  use  by  the 
contracting  officer,  among  other  matters, 
for  determining  commerciality  of 
products  or  services  offered  under  the 
solicitation.  In  this  regard,  offerors  are 
permitted  to  certify  that  sales 
information  on  items  offered  to  the 
Government  under  the  solicitation  meet 
the  tests  of  commerciality  prescribed  in 
FAR  15.804-3(c)  and  the  criterion  in  FAR 
15.804-3(f).  Offerors  are  required  to 
provide  sales  information  on  a  sample  of 
items,  so  certified,  with  the  largest 
actual  dollar  sales  volume  under  the 
offeror's  MAS  contracts  for  the  most 
recent  12-month  period  designated  by 
the  offeror  in  the  DSMD.  The  contracting 
officer  will  determine  the  number  of 
items  in  the  sample  for  which  sales 
information  must  be  furnished.  If  an 
offeror  does  not  have  or  has  not  recently 
had  an  MAS  contract,  actual  sales 
information  for  the  designated  12-month 
period  will  be  provided  on  items 
estimated  to  have  the  largest  dollar 
sales  volume  under  the  contract  that 
may  be  awarded  to  the  offeror  under  the 
MAS  solicitation.  Where  items  cannot 
be  so  certified  and  the  sales  are  $100,000 
or  more,  the  required  sales  information 
in  Paragraph  9  must  be  submitted  by  the 
offeror.  The  $100,000  threshold  is 
designed  to  reduce  the  administrative 
burden  on  offerors  and  contracting 
officers  in  deciding  whether  to  grant  an 
exemption  from  the  cost  or  {nicing  data 
requirement.  However,  contracting 
officers  are  not  precluded  from  requiring 
sales  information  on  items  whose 
annual  sales  are  between  $25j000  and 
$100,000  if  the  circumstances  of  a 
particular  procurement  action  warrant 
The  information  provided  will  be  used     ' 
in  determining  whether  an  item  should 
be  exempt  from  the  cost  and  pricing 
data  requirement 

IV.  Price  Analysis 

A.  Requirement  for  Price  Analysis. 
FAR  15.805-2  and  15.805-d  state  that 
some  form  of  price  or  cost  analysis 
should  be  made  in  cormecfion  with 
every  negotiated  procurement  action. 
FAR  15.804-3(h)  states  that  even  though 
an  item  qualifies  for  exemption  frt)m  the 
requirements  for  submission  of  certified 
cost  or  pricing  data,  price  analysis  must 
be  performed  to  determine  the 
reasonableness  of  the  price  and  the 
need  for  further  negotiation. 
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B.  Preparation  for  Negotiations. 
Preparation  for  negotiations  after  receipt 
of  the  offer  begins  with  a  properly 
prepared  price  analysis  report.  The  price 
analysis  should  provide  the  basis  for 
establishing  the  specific  negotiation 
objectives  and  the  reasons  why  these 
objectives  were  established. 

C.  Price  Analysis  Techniques.  Most  of 
the  data  needed  to  perform  the  price 
analysis  will  be  submitted  by  the 
offerors  as  required  by  the  Discount 
Schedule  and  Marketing  Data  sheets. 
Another  source  of  data  is  the  historical 
files  on  existing  or  prior  contracts. 
Questions  on  the  proposal  that  arise 
during  the  price  analysis  effort  will  be 
addressed  to  the  offeror.  The  price 
analysis  may  include  the  following 
elements,  as  appropriate: 

(1)  Discount  arrangements  on  the 
existing  or  prior  year  contract  Data 
from  these  sources  caivbe  accumulated 
prior  to  receipt  of  proposals.  Information 
should  include:  estimated  and  actual 
sales  volume:  categories  of  customers 
and  discount  arrangements;  the  MAS 
discounts  negotiated:  and,  any  problems 
or  significant  events  that  were 
experienced  during  the  negotiations 
affecting  the  Government's  negotiation 
position.  Price  reduction  information 
submitted  in  accordance  with  the  Price 
Reductions  clause  should  also  be 
included.  This  information  is  the  data 
base  from  which  to  start  the  price 
analysis  after  proposals  are  received. 

(2)  Offeror's  commercial  sales  data. 
The  sales  data  submitted  in  Paragraph  9 
of  the  Discount  Schedule  and  Marketing 
Data  sheets  will  be  used  to  determine 
price  reasonableness,  the  commerciality 
of  products  or  services  offered  and  the 
discount  the  Government  should 
receive.  As  a  general  rule,  the  larger  the 
percent  of  commercial  sales  to  total 
sales,  the  more  reliance  the  Government 
can  place  on  prices  being  set  in  the 
marketplace.  Because  products  or 
services  available  under  schedules 
should  be  for  the  most  part  commercial 
items,  it  is  essential  that  the 
commerciality  of  the  products  or 
services  be  established  preparatory  to 
negotiations.  Where  products  or 
services  do  not  clearly  meet  the  tests  of 
commerciality,  contract  negotiators  are 
required  to  analyze  whether  these 
products  or  services  are  comparable  to 
others  which  meet  the  tests  of 
commerciality  or  there  are  other 
circumstances  that  can  be  used  in 
judging  why  such  items  should  be 
considered  commercial.  Additional 
information  may  be  required  firom  the 
offeror  in  assessing  commerciality. 
Where  products  or  services  are  not 


commercial,  cost  or  pricing  data  it 
required. 

(3)  The  prices  and  discounts  proposed 
by  the  offeror.  The  offeror's  proposal 
should  be  reviewed  to  develop  an 
understanding  of  the  prices  or  discounts 
offered  to  the  Government  as  compared 
with  offeror's  discounts  to  other  entities 
and  to  determine  if  the  sales  data 
required  is  included  in  the  proposaL  The 
analysis  of  the  proposal  should 
determine  the  reasons  for  differences 
between  the  offered  discounts,  and 
other  discount  arrangements:  whether 
there  are  special  discount  arrangements: 
or  other  concessions  that  the  offeror 
makes  which  should  be  included  in 
determining  the  Govemment'i 
negotiation  position. 

(4)  Net  price  evaluation.  Comparison 
of  net  prices  may  be  utilized  in  the 
evaluation  of  offers  under  MAS 
contracts.  Consideration  should  be  given 
to  including  products  with  the  lowest 
net  price  on  the  schedule  even  though 
there  may  be  instances  where  the 
offeror  submitting  the  lowest  net  price 
may  not  offer  the  most  favored  customer 
pricing.  In  addition,  you  may  compare 
the  net  prices  offered  by  one  offeror 
with  net  prices  of  similar  items  offered 
by  the  other  offerors  to  assist  in  the 
price  reasonableness  determination. 
This  may  be  done  on  a  sampling  basis 
using  the  high  dollar  volume  items  listed 
on  the  Discount  Schedule  and  Marketing 
Data  sheets. 

(5)  Other  sources  of  information. 
Consideration  may  be  given  to  the 
following: 

(a)  Reconunendations  contained  in 
preaward  audits,  hoia  other  pricing 
specialists,  or  from  other  appropriate 
sources. 

(b)  Trend  analysis  of  price  changes 
using  appropriate  indices  such  as  the 
Producer  Price  Index,  other  similar 
market  indicators,  and  price  changes  in 
similar  products  offered  by  other 
companies. 

(c)  The  comparison  of  offered  prices/ 
discounts  to  local  retail  and  discount 
house  catalog  prices. 

(6)  The  overall  discount  policy  of  the 
offeror.  The  Discount  Schedule  and 
Marketing  Data  sheets  require  that 
complete  disclosure  regarding  discount 
policy  and  price  reductions  in  any  other 
form  be  made.  This  would  include,  but  is 
not  limited  to,  such  things  as  quantity 
discounts,  end-of-year  discounts, 
discounts  for  multiple  quantities,  free 
service  or  installation,  training,  bonus 
goods  of  any  kind,  trade-in  allowances, 
rebates  of  any  kind.  F.O.B.  point, 
payment  terms,  incentives,  or 
guaranteed  prices.  The  price  analysis 
should  determine  whether  any  such 


items  are  included  in  the  offeror's 
proposal  to  the  Government  and  the 
consideration  that  they  should  be  given 
in  establishing  the  Government's 
negotiation  position. 

(7)  Volume  of  Government  sales.  The 
offeror's  price  to  the  Government  takes 
into  account  the  volume  of  Government 
business  anticipated  for  a  fixed  period. 

V.  Negotiations 

A.  Negotiations  can  begin  upon 
completion  of  a  properly  prepared  price 
analysis  and  establishment  of  the 
Government's  negotiation  objectives. 

B.  Ehuing  the  negotiations. 
Government  negotiators  will  address 
aggregate  discounts  based  on  the 
estimated  volume  of  sales  under  the 
schedule  contract  giving  consideration 
to  the  Government's  manner  of  ordering. 

C.  In  the  event  that  the  Government's 
negotiation  objective  cannot  be  met,  the 
contracting  officer  must  exercise 
judgment  in  deciding  whether  to  reject 
the  offer.  In  exercising  this  judgment,  the 
contracting  officer  must  weigh  the  effect 
that  the  rejection  of  the  offer  will  have 
on  meeting  the  Government's  needs. 
Whenever  a  decision  is  made  to  award 
an  MAS  contract  where  the 
Government's  discount  is  not  equal  to  or 
better  than  the  MFC  discount,  the 
contracting  officer  will: 

(1}  Ensure  the  analysis  and  reasons 
for  this  decision  are  fully  documented 
and  justified  in  the  contract  file. 

(2)  Obtain  approval  for  such  a 
decision  at  a  supervisory  level  higher 
than  the  contracting  officer,  regardless 
of  the  dollar  value. 

D.  The  Government  will  not  award  an 
MAS  contract  to  a  firm'  that  does  not 
give  the  Government  a  price  equal  to  the 
best  price  given  or  available  to  its 
volume  end  user  customers  under 
similar  circumstances. 

E.  Negotiation  of  MAS  contracts  must 
Include  consideration  and  establishment 
of  maximum  order  limitations  (MOLs). 
The  level  of  the  MOL  depends  on  the 
Government's  negotiated  discount 
arrangement  and  the  estimate  of  sales 
volume  above  which  suppliers  are  likely 
to  quote  lower  prices  in  other  types  of 
contracts.  The  MOL  established  in  the 
negotiation  process  must  be  documented 
at  the  conclusion  of  negotiations  and 
included  in  the  MAS  contract. 

F.  In  All  MAS  contract  negotiations, 
the  contracting  officer  is  required  to 
make  an  affirmative  determination  that 
the  prices  negotiated  are  fair  and 
reasonable  (FAR  15.803(c)). 

G.  A  price  negotiation  memorandum 
(PNM)  must  be  prepared  at  the 
conclusion  of  each  negotiation  (See  FAR 
15.808).  The  PNM  is  the  document  that 
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brings  together  al  the  principal 
elements  of  the  negotiation  leading  to 
the  decision  that  the  price/discount  is 
fair  and  reasonatile.  In  support  of  that 
decision,  the  PNM  should  contain  the 
significant  consicierations  shaping  the 
pricing/discount  i  irrangement.  These 
include: 

(1)  A  summary  }f  the  ofl'er  received 
(prices,  terms,  etc  ),  the  Government's 
negotiation  position  (objectives)  and  the 
negotiation  result^.  Any  revised  or 
adjusted  offers  and  any  revised  or 
adjusted  Govemnent  negotiation 
objectives  will  betexplained. 

(2)  Names  and  ijitles  (position)  of  the 
Government  and  Contractor 
representatives  m4io  participated  in  the 
negotiations. 

(3)  Reference  tcithe  price  analysis 
report  should  be  itade  or,  where 
appropriate,  actual  incorporation  of  the 
price  analysis.  (Elfements  of  the  price 
analysis  report  are  in  Section  II, 
paragraph  C  of  the  pricing  guide). 

(4)  Where  cost  or  pricing  data  is 
required,  the  narrative  should  cover  the 
products  or  services  that  require 
submission  of  cosi  or  pricing  data,  the 
source  of  the  data  the  analysis  of  the 
data  and  its  use  ir  negotiations.  Where 
the  requirement  fc  r  cost  or  pricing  data 
is  waived,  the  det(  rmination  and 
Hndings  in  suppor  of  such  waiver  will 
be  appended  to  th  >  PNM. 

(5)  Where  preav  ard  audit  or  other 
pricing  assistance  Is  available,  the  PNM 
should  identify  thd  recommendations. 
Where  the  recommendations  are  not 
used,  appropriate  i  ationale  will  be 
included  on  why  tftey  were  not  used. 
Any  alternate  position  will  be 
documented  and  supported  with  factual 
data. 

(6)  Any  exceptio  ns  to  the 
Government's  tern  s  and  conditions  will 
be  documented  as  will  any  special  or 
non-standard  cont  act  provision. 

(7)  The  PNM  wil  document  the  initial 
negotiation  objectives  and  actual 
negotiations  indue  ing  the  offers  and 
counteroffers  madi  i  by  the  parties  with 
supporting  rationa  e  for  all  Government 
positions. 

(8)  The  documer  t  will  include  the 
MOL  level  establiaied  with  supporting 
rationale. 

(9)  The  documer  t  must  clearly 
demonstrate  and  syppori  the 


determination  that 


the  price/discount 


negotiated  is  reasc  nable.  It  must 
document  any  dec  sion  to  accept  less 
than  the  best  pricii  g  arrangement 
granted  to  the  mos  favored  customer. 
The  PNM  should  a 
offeror's  data  used 
process. 

(10)  The  PNM  m  jst  be  signed  and 
dated  by  the  contri  cting  officer  as 


so  identify  the 
in  the  negotiation 


evidence  that  it  is  the  official  record  of 
negotiations  and  that  it  complies  with 
GSA  policies  and  procedures. 

Pricc  Analysis— Check  Sheet 


1.  OW  ne  oMeror  sutxnit  adequate  data  in 
resfxxise  to  the  so4K3taiion? _ „ 

2.  H  data  sutyntted  by  ofterot  «MS  not 
adequate.  (M  ttie  conlractaig  oMoar  re- 
quest Itial  deficiencies  be  conecled?. 

3.  Did  ottaror  ttien  3ut)fnt  adequate  data? ... 
4   Old  ttie   contracting  officef  venfy  that 

the  Items  meet  the  lest  at  (see  FAR 
15.804-3(1)): _ 

a.  Established  catalog  price. 

b.  Commercial  item. 

c  General  pubkc 

d.  Substantial  quantities 

5.  Did  the  contracting  officer  prepare  a 
price  analysis  on  the  ofterors  propoaal? 

6  Ok)  Itie  contracting  officer  compare  the 
offerors  pnces/dscounts  to  existing  or 
prior  contracts  and  reconole  drtfererK»s?... 

7.  Old  ttie  contracting  officer  compare  pro- 
posed pnce  lists  to  prior  lists  and  evalu- 
ate changes? 

B  Did  tlie  offerors  propose  tfie  MFC  dis- 
count to  Itie  Government? 

9.  If  MFC  discount  WM  not  offered,  did 
the  offeror's  proposal  provide  the  re- 
quired documentation  »)  support  Itiereof?.... 
10  If  MFC  discount  was  not  offered,  did 
the  contracting  officer  evaluate  «ifiy  and 
use  it  in  developing  the  Government's 

negolialion  position? 

11.  On  a  sample  base,  did  you  compare 
"net  prices"  on  high  dollar  volume  items 
to  similar  items  offered  or  available  from 

other  sources? 

12  Did  the  contracting  officer  determme 
wfiether  Ihe  offeror  is  a  manufacturer 
selling  dvect  to  ttie  Government  without  a 
dealer  networ1<.  or  a  manufacturer  selling 
drect  to  the  Government  even  tlxxjgh  he 
has  dealers:  or  a  manufacturer  selling  to 
the  Government  Itvough  dealers;  or  a 
dealer  selling  d>ecl  to  ttie  Government 
(dealer  must  submit  manufacturer's  pnoe 
kst):  or  sells  to  the  Government  through 
some  otfier  means? _ 

13.  Did  Itie  offeror  offer  then  standard  com- 
mercial waiTanfy  and  specify  where  n  is 
located  in  their  offer? 

14.  In  FSS  procurements,  did  the  offeror 
state  whether  tfie  wafranty  offered  to 
GSA  is  more  favorable,  less  favorable,  or 
equal  to  tfie  commercial  warranty?  If  tfie 
warranty  offered  to  GSA  is  more  favor- 
able or  less  favorable  than  the  commer- 
cial warranty,  did  the  offeror  submit  infor- 
mation descnbHig  Ifie  diffcrefx;es  !»- 
tween  ttie  warranty  offered  and  ttie  cortv ' 
meroal  warranty  and  provide  Ihe  value 
(expressed  as  a  percentage  of  Ifie  cata- 
log price)? 

15.  In  FSS  procurements,  are  installation 
and  instructions  offered  (if  "yes"  did  tfia 
offeror  provide  details  or  mdKiale  wtiere 
tfie  information  may  be  found  m  the 
offer)? 

16.  In  FSS  procurements,  are  installation 
and  instructions  offered  to  the  Govern- 
ment more  favorable  than  Ifiose  offered 
to  other  customers  (if  "yes",  did  the 
offeror  describe  how  i  s  more  favorable 
and  provide  the  value  expressed  as  per- 
centage of  the  catalog  pnce)? 

17  In  FSS  soliciiations.  was  information 
obtained  on  Itie  following? 

a.  Is  stock  on  hand  of  the  items  of- 
fered maintained? 

b.  Is  ttie  Special  Item  Number(«)  of- 
fered displayed  in  showrooms? 

c  Are  design  and  layout  assistance 
related  to  Iha  Special  item  Number 
provided  free  of  cfiarge? 

d.  If  the  offeror  is  a  dealer,  has  tfie 
offeror  arranged  lor  otfier  dealers  to 
participate  under  the  scfiedule  corv 
tract?. ..••"■•. 


Ves 


No 


Price  Analysis— Check  Sheet— Continued 


Ves 


No 


e.  WIN  me  offeror  admmisler  all  incom- 
ing orders,  including  requests  for  ex- 
pediting and  loHowup? 

18.  Are  tfie  prices  negotialed  at  least  equal 
10  tfie  best  price  that  tfie  offeror  grants  lo 
its  end  user  most  favored  customer? 

19.  Does  tfie  PNM  contain  an  affirmative 
determination  ttiat  tfie  prices  negotiated 
are  lair  arxl  reasonable  and  set  forth  the 
basis  for  such  determination? 

20  Did  the  contractor  certify  data  initlaify 
submitted  with  tfie  proposal  and  again,  at 
tfie  conclusion  of  negotiations,  on  inlor- 
mation  provided  during  negotiations  and 
any  cfianges  lo  ttie  data  ongmally  submil- 
led  with  tfie  profiosal? - 


Attachment  II — Discount  Schedule  and 
Marketing  Data  Sheets 

Solicitation  No. 

Discount  Schedule  and  Marketing  Data 

Name  of  Offeror 


GSA  Special  Item  No. 

Instructions  to  Offerors: 

Discount  and  sales  information  must  be 
completed  for  each  GSA  Special  Item 
Number  (SIN)  for  which  an  offer  is  submitted. 
If  discount  information  is  the  same  for  all 
products  under  each  SIN,  SINs  may  be 
combined.  However,  separate  sales 
information  required  under  paragraph  9  must 
be  provided  for  each  SIN. 

Information  Inquired  by  each  space  must 
be  furnished.  If  not  applicable,  indicate  by 
"N/A".  Information  furnished  relating  to 
discounts,  allowances  and  sales  information 
will  be  treated  as  "CONFIDENTIAL "  by  the 
Government  except  for  final  price  and 
discounts  awarded  by  the  Government. 
Submission  of  data  fulfills  the  requirement  of 
FAR  15.804-3(e)  and  eliminates  the  need  for 
offerors  to  submit  a  Standard  Form  1412, 
Claim  for  Exemption  from  Submission  of 
Certified  Cost  or  Pricing  Data.  Failure  to 
provide  accurate,  complete  and  current  data 
as  required  may  result  in  no  a  ward  being 
made  or  may  subject  the  contractor  to 
liability  far  refunds  pursuant  to  the  defective 
pricing  provisions  of  this  contract. 

1.  Identification  of  a  Price  List  as  the  Basis 
for  This  Offer 

(Check  and  attach copies  of  the 

dated  price  list.) 

(a) Manufactiu^r's  catalog/ 


pricelist  - 
(bi- 
le)— 
(d)- 


(indicate  type). 


Dealer's  catalog/pricelist. 
Retailer's  catalog/pricelist. 
Other  (specify)  ■ 


2.  Identification  of  Items  Offered.  How 
many  model/type  of  catalog  items  do  you 
offer  under  this  GSA  Special  Item  Number   j 
(enter  number). 

Discount  and  Sales  Information 

3.  Discounts.  The  following  concessions  are 
offered  to  the  Government  for  delivery  FOB 
destination.  In  OIRM  solicitations,  list  also 
concessions  to  the  Government  for  delivery 
FOB  origin. 

(a)  Regular  Discounts. 
Discount  offered  on  the  above  GSA  Special 
Item  Number  is %  from  pricelist  dated 


,  plus  prompt  payment  discount,  as 

stated  on  the  first  page  of  this  solicitation 


BEST  COPY  AVAILABLE 
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(additional  details  may  be  entered  below  or 
attached).  If  discounts  vary,  show  disGOunts 
on  pricelist. 

(b)  Quantity  Discounts. 

(1)  List  any  quantity  discounts  included  in 
this  offer. 

{2)  Can  models/products  be  combined  to 
obtain  quantity  discounts? 

Yes No .  If  ye».  provide 

details. 

4.  Aggregate  or  End  of  Contract  Additional 

Discounts.  An  additional  discount  of 

percent  is  is  offered  to  the  Government  which 
will  be  applied  to  the  actual  aggregate  sales 
in  excess  of  the  following  base  figure  under 
this  contract: 

(a)  For  current  MAS  contractors,  aggregate 
sales  (annualized)  to  the  Government  for 
most  recent  12-month  period  under  similar 

contractfs)  is  $ ,  based  on  sales  during 

the  period to . 


5.  Discount  and  Concessions. 

(a)  List  below  the  best  discount  and  other 
concessions  resulting  in  the  lowest  net  price 
(regardless  of  quantity  and  terms  and 
conditions)  on  sales  other  than  sales  under 
the  GSA  schedule  from  pricelist  for  the  same 
0r  similar  products  or  services  offered  to  the 
Government  under  this  solicitation.  NOTE: 
Where  the  best  (lowest)  net  price  offered  was 
based  on  other  than  a  discount  from  a 
pricelist  or  was  based  on  a  discount  from  a 
pricelist  other  than  the  pricelist  used  as  the 
basis  of  the  offer  to  the  Government  under 
this  solicitation,  the  lowest  net  price  granted 
shall  be  translated  into  a  discount  from  the 
pricelist  and  used  as  the  basis  of  the  offer  to 
the  Government  under  this  solicitation.  The 
discounts  shown  below  should  reflect  the 
lowest  net  prices  granted  to  any  customer 
under  any  circumstances.  (Show  percentages 
and  delivery  terms). 


(1)  To  dealers/retailers 

(2)  To  distfibulOfs/whoKwl 
efs 

0)  To  educational  institu- 
tions  

(4)  To  State,  county,  city, 
and  local  governments 

(5)  To  original  equipment 
manufacturers  (OHM) 

(6)  To  others  (specify);  eg., 
natH  sects,  sales  agree- 
ments. Federal  agencies 
(except  in  (RMS  solicita- 
tions)  

(7)  If  a  dealer,  irvlicate  dis- 
count receivad  from  mig't 
pricelist 


(%>ol 
groM 

salM 


nagulsr 

diacountt 
(%) 


Ouanltty 

dtocounts 

(%) 


Aggre- 
gate 

discounts 
(%) 


Commis- 
aions  to 
other 
ttian 
employ- 
ees (%) 


paymant 


FOB 
point 


Otfwr 
discounts 
conces- 
sion 


Discount  and  Sales  Information 

(b)  Do  you  offer,  for  any  customer  of  any 
class  within  the  MOL  or  outside  of  the  MOL, 
other  discounts  and/or  concessions  including 
but  not  limited  to  the  following,  regardless  of 
price  list,  which  result  in  lower  net  prices 
than  those  offered  the  Government  in  this 
offer? 

Yes No rebates  of  any 

kind,  including  year-end  or  end-of-contract 
discounts? 

Yes No  multiple  quantity 

unit  pricing  plan? 

Yes No 


Yes- 


No- 


otbers  (specify). 


cumulative 


discounts  of  any  type  which  cover  items 
being  offered? 

Yes No products  (models)/ 

services  that  may  be  combined  for  maximum 
discounts? 


If  answer  to  any  of  the  above  is  "Yes", 
provide  detailed  explanation  including  the 
value  expressed  as  a  percentage  of  the  list 
price  and  the  manner  in  which  the  value  of 
the  discount/concession  was  calculated. 

6.  Identical  Products  Information. 

(a)  Are  any  of  the  models/products  offered 
herein  sold  by  the  offeror  under  a  different 

trade  name(s)?  Yes ,  No .  If 

"Yes",  explain  and  provide  applicable 
pricelists. 

(b)  To  your  knowledge,  are  there  identical 
products  offered  herein  contained  in  any 

other  GSA  Schedule  contract?  Yes , 

No .  If  "Yes",  identify  the  product, 

schedule  and  contract. 

7.  Allowances:  Do  you  offer  any  of  the 
following  allowances  to  any  customer? 

(a) Trade-in  allowances? 


(b) Return/Exchange  goods  policy? 

(c) Reduced  prices  on  samples. 

demonstrator  models,  reconditioned  items  or 
floor  models? 

(d) Do  you  give  any  allowances  not 

mentioned  above? 

If  the  answer  to  any  of  the  above  is  "yes," 
provide  a  detailed  explanation  of  the 
allowance  and  identify  the  customer  or 
category  of  customer  to  whom  the  allowance 
is  offered. 

8.  Blanket  Purchase  Agreements  (this 
section  only  applies  to  Federal  Supply 
Service  (FSS)  solicitations). 

Estimate  the  percentage  of  your  sales  made 
to  the  U.S.  Government  under  Federal  Supply 
Schedule  Blanket  Purchase  Agreements. 
Percent. 

List  agencies  below: 

1. 

2. 

3. 

4. ' 

9.  Sales  Data. 

(a)  This  section  requires  (1)  that  sales 
information  be  provided  to  enable  the 
contracting  officer  to  determine  that  the  items 
offered  under  this  solicitation  meet  the  tests 
of  commerciality  in  (FAR  15.804-3(c));  and, 
(2)  that  pricing  data  is  furnished  in  sufficient 
detail  to  enable  the  contracting  officer  to 
perform  a  price  analysis  in  accordance  with 
FAR  15.804-3(h). 

(b)  The  offeror  certifies  that,  except  for 
individual  models/ types  or  catalog  numbers 
cited  in  paragraph  (c)  below,  all  other 
models/types  or  catalog  numbers  offered  to 
the  Government  imder  this  solicitation  meet 
the  tests  of  commerciality  in  FAR  lS.804-3(c) 
and  the  criterion  prescribed  in  FAR  15.8(H- 
3(f).  Of  the  individual  models/types  or 
catalog  numbers  so  certified,  sales 
information  for  the  most  recent  12-month 
period,  as  designated  by  the  offeror,  must  be 
provided  in  the  table  below  for  each  of  the 

models/types  or  catalog  numbers  with 

the  largest  actual  dollar  sales  volume  under 
the  offerors's  MAS  contract(s).  Offerors  who 
do  not  have,  or  have  not  recently  had.  a  MAS 
contract  shall  provide  actual  sales 
information  for  the  most  recent  12-month 
period,  as  designated  by  the  offeror,  on  the 
models/types  or  catalog  numbers  estimated 
to  have  the  largest  dollar  volume  sales 
against  any  contract  resulting  from  this 
solicitation.  The  sales  information  provided 
is  for  the  prior  12  months,  from to 


'  for  this  special  item  number. 


(1)  Total  annual  sales  to  the  Government 
under  this  special  item  number  $ 

(2)  Total  annual  sales  to  all  entities 
(excluding  sales  included  in  #1  above)  under 
this  special  item  number  $ . 
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2.  Non-Government  customer  is  dePmed  as 
other  than  Government  or  afniiates  (include 
sales  to  distributors,  dealers,  OEM,  national 
accounts,  educational  institutions,  state,  etc.). 

3.  Discounts  are  reductions  to  catalog  or 
market  prices  (published  or  unpublished] 
applicable  to  any  customer,  including  OEMs, 
dealers,  distributors,  national  accounts, 
states,  etc.;  and  any  other  form  of  price 


reduction  such  as  concessions,  rebates, 
quantity  discounts,  allowances,  services. 

4.  In  Information  Resource  Management 
Service  solicitations,  columns  6  and  7  do  not 
include  data  relating  to  other  Federal 
contracts. 
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DEPARTMENT 


3F  LABOR 


29  CFR  Part  19  0 

(Docket  Na  11-0  i9C] 

Occupational  E  cposure  to  Benzene 

agency:  Occuptitional  Safety  and 
Health  Adminis  ration  (OSHA),  Labor. 

ACTION:  Propos^  rule  and  notice  of 
hearing. 


summary:  The  Qccupational  Safety  and 
Health  Adminis  ration  proposes  to 
reduce  its  existing  benzene  permissible 
exposure  limit  (PFL)  (29  CFR  1910.1000. 
Table  Z-2)  of  10  parts  benzene  per 
million  parts  of  air  (10  ppm)  to  an  eight 
(8]-hour  time-weighted  average  of  1  ppm 
to  reduce  substantially  a  signiHcant 
health  risk.  The  agency  also  proposes  an 
"action  level"  ofjo.s  ppm  to  encourage 
lower  exposures  for  employees  while 
reducing  administrative  burdens  on 
employers.  The  proposal  provides  for 
certain  methods  {of  exposure  control, 
personal  protective  equipment, 
measurement  of  employee  exposures, 
training,  medical  surveillance,  hazard 
communication,  f  nd  other  provisions. 
The  proposed  revision  is  based  on 
OSHA's  prelimir  ary  determination  that 
the  standard  is  n  >eded  to  reduce  the  risk 
of  leukemia  and  i  >ther  adverse  health 
consequences  of  exposure  to  benzene. 
DATES:  Comments  concerning  the 
proposed  standai  d  and  notices  of 
intention  to  appear  at  one  of  the 
informal  rulemaking  hearings  must  be 
postmarked  on  o '  before  February  14, 
1986.  Parties  reqi  esting  more  than  10 
minutes  for  their  jresentation  at  the 
hearings  and  par  ies  submitting 
documentary  evii  lence  at  the  hearing 
must  submit  the  I  uU  text  of  their 
testimony  and  all  documentary  evidence 
no  later  than  Feb  -uary  26, 1986.  Four 
informal  public  n  ilemaking  hearings  are 
scheduled  as  foU^  )ws. 

Washington,  D.C :  March  11, 1986. 
New  Orleans.  LA.:  March  25. 1986. 
Los  Angeles,  CA.  April  2, 1986. 
Chicago,  IL.:  Apr!  8, 1986 
ADDRESSES:  Com  nents  are  to  be 
submitted  to  the  Cocket  Officer,  Docket 
No.  H-059C,  Roo!  i  N-3670,  U.S. 
Department  of  La  )or.  Third  and 
Constitution  Ave  lue,  NW.,  Washington, 
DC  20210.  teleph(  ne  (202)  523-7894. 
Notices  of  intei  ition  to  appear  at  the 


informal  rulemak 
and  documentary 
sent  to:  Tom  Hall 


ng  hearings,  testimony 
evidence  are  to  be 
OSHA  Division  of 
Consumer  Affairs ,  Docket  No.  H-059C,    ■ 
Room  N-3662,  U.l  1.  Department  of  Labor, 
Third  Street  and  i  ^Constitution  Avenue, 
NW.,  Washingtoij,  DC  20210.  telephone 


202-523-8024.  All  informal  public 
hearings  will  begin  at  10:00  A.M. 

The  locations  of  the  informal  public 
hearings  are  as  follows: 

Washington,  DC:  The  Auditorium, 
Frances  Perkins  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue,  NW. 

New  Orleans,  LA:  Peach  Tree  Room, 
Regency  Conference  Center  (Use  500 
Poydras  Plaza  entrance),  Hyatt 
Regency  New  Orleans.  At  Louisiana 
Superdome,  Poydras  at  Loyola 
Avenue,  New  Orleans.  Louisiana 
70140  (Telephone:  504-561-1234). 

Los  Angeles.  CA:  Redondo  Room, 
Sheraton  Plaza — La  Reina  Hotel,  6101 
West  Century  Boulevard.  Los  Angeles, 
California  90045-5380  (Telephone: 
213-642-1111). 

Chicago,  IL:  TWA/NWO  Room,  Hyatt 
Regency  O'Hare.  9300  West  Bryn 
Mawr  Avenue.  River  Road  at 
Kennedy  Expressway,  Rosemont. 
Illinois  60018  (Telephone:  312-696- 
1234). 

FOR  RIRTNER  INFORMATKMI  CONTACT: 

Mr.  James  F.  Foster.  OSHA,  U.S. 
Department  of  Labor.  Office  of  Public 
Affairs.  Rm.  N-3641,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210, 
Telephone  (202)  523-6151. 

SUPPLEMENTARY  MFORMATKHI: 

L  General 

The  preamble  to  the  proposed 
standard  on  occupational  exposure  to 
benzene  discusses  the  events  leading  to 
the  proposal,  physical  properties, 
manufacture  and  use,  health  effects  of 
exposure,  degree  and  significance  of  the 
risk  presented,  an  analysis  of  the 
technological  and  economic  feasibility, 
regulatory  impact  and  regulatory 
flexibility  analysis,  and  ti\e  rationale 
behind  the  specific  provisions  set  forth 
in  the  proposed  standard.  The 
.  discussion  follows  this  outline:  -^ 

I.  General 

II.  Pertinent  Legal  Authority 

III.  History  of  Regulation 

IV.  Chemical  Identification,  Production  and 

Use 

V.  Health  Effects 

A.  Introduction 

B.  Hematotoxic  and  Carcinogenic  Effects  in 
Humans 

C.  Cytogenetic  Effects  in  Humans 

D.  Experimental  Evidence:  Carcinogenicity 

E.  Experimental  Evidence:  Subchronic 
Effects 

F.  Experimental  Evidence:  Cytogenetic  and 
Other  Effects 

G.  Skin  Absorption 
H.  Metabolism 

VL  Preliminary  Quantitative  Risk 

Assessment  for  Benzene 
VII.  Significance  of  Risk 


Vni.  Summary  of  Regulatory  Impact  and 
Flexibility  Analysis  and  Feasibihty 
Analysis 

A.  Introduction 

B.  Industry  and  Exposure  Profile 

C.  Benefits  Analysis 

D.  Technological  Feasibility 

E.  Cost  of  Compliance 

F.  Economic  Feasibility  Analysis 

G.  Regulatory  Flexibility  Analysis 

IX.  Conclusion  and  Permissible  Exposure 

Limit 

X.  Summary  and  Explanation  of  the  Proposed 

Standard 

A.  Scope  and  Application 

B.  Definitions 

C.  Permissible  Exposure  Limit 

D.  Regulated  Areas 

E.  Exposure  Monitoring 

F.  Methods  of  Compliance 

G.  Respiratory  Protection 

H.  Protective  Clothing  and  Equipment 

I.  Medical  Surveillance 

f .  Communication  of  Benzene  Hazards  to 
Employees 

K.  Recordkeeping 

L.  Observation  of  Monitoring 

M.  Dates 

N.  Appendices 
XL  Environmental  Impact 
XH.  Clearance  of  Information  Collection 

Requirements 
Xni.  Pubhc  Participation — Notice  of  hearings 
XrV.  Proposed  Standard  and  Appendices 

Public  comment  on  all  matters 
discussed  in  this  notice  and  all  other 
relevant  issues  is  requested  for  the 
purpose  of  assisting  OSHA  in  the 
development  of  a  new  standard  for 
occupational  exposure  to  benzene. 
Persons  need  not  resubmit  information 
already  submitted  in  response  to  the 
Request  For  Information  published  at  48 
FR  31412  (July  8, 1983). 

Comment  is  requested  on  all  relevant 
issues,  including  health  effects, 
technological  and  economic  feasibility, 
and  provisions  which  should  be 
included  in  a  final  benzene  standard. 
The  following  list  of  questions  is 
provided  to  assist  persons  in  formulating 
comments,  but  it  is  not  intended  to  be 
inclusive  or  to  indicate  that  participants 
need  to  respond  to  all  issues  or  follow 
this  format. 

1.  Does  OSHA's  proposed  1  ppm 
benzene  standard  substantially  reduce 
significant  risk  and  is  it  feasible  and 
appropriate?  Should  a  different 
exposure  limit  be  set  and  what  are  the 
.reasons? 

2.  Should  OSHA  adopt  a  1  ppm  PEL 
with  a  40-hour  time  weighted  average 
instead  of  the  8-hour  time  weighted 
average  proposed  herein?  If  so,  on  what 
basis? 

3.  What  is  the  risk  of  developing 
cancer  (leukemia)  or  any  other  adverse 
health  effects  that  might  arise  from 
exposure  to  benzene  at  OSHA*s  current 
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limits  and  from  exposure  to  alternative 
limits  of  less  than  10  ppm? 

4.  What  are  the  numbers  of  workers 
exposed  to  benzene,  their  current 
exposure  levels,  the  methods  of 
monitoring,  duration  and  frequency  of 
exposure,  the  jobs  being  performed,  and 
the  Standard  Industrial  Classification 
(SIC)  Codes  for  industries  and  processes 
using  benzene? 

5.  Which  of  the  following  control 
methods  are  available  to  reduce 
exposures  to  benzene  to  alternative  8- 
hour  TWA'8  of  5, 1, 0.5  and  0.1  ppm? 

a.  Engineering  controls  including: 
ventilation  and  collection,  isolation  and 
containment,  substitution  of  product  or 
process  and  modification  of  process  or 
equipment. 

b.  Work  practices,  liousekeeping  and 
administrative  controls. 

Please  provide  a  detailed  discussion 
and  documentation  of  the  use  of  these 
controls,  their  application  in  various 
work  settings,  their  efficiency,  their 
costs,  and  the  time  necessary  for 
implementation. 

6.  What  is  the  lowest  feasible  level  of 
benzene  exposure  achievable  by 
engineering  controls  and  work 
practices?  For  example,  can  benzene 
exposures  be  reduced  by  present 
technologies  to  5  ppm,  1  ppm,  0.5  ppm, 
or  0.1  ppm? 

7.  What  are  the  capital  and  operating 
costs  to  achieve  those  lower  exposure 
levels?  Are  those  costs  economically 
feasible  for  the  affected  industries?  How 
would  the  time  allowed  to  install  these 
engineering  controls  affect  these  costs? 

8.  What  is  the  appropriate  compliance 
strategy  utilizing  engineering  controls, 
work  practices,  and  respirators  for 
reducing  exposures  to  benzene? 

9.  Are  there  conditions  under  which 
respirator  use  should  be  permitted  in 
addition  to  those  proposed?  What 
respirator  fit  testing  requirements  should 
be  included  in  the  final  standard  and 
when  should  such  testing  be  performed? 

10.  Are  there  any  unique  conditions  in 
work  settings  where  benzene  is 
produced  or  used  where  feasible 
engineering  controls  are  not  available? 

11.  Have  there  been  technological 
improvements  or  changes  in  the 
production  or  use  of  benzene  for  the 
purpose  of  improving  productivity  or 
product  quality  which  have  also  resulted 
in  reductions  in  benzene  exposures? 

12.  What  are  the  appropriate  scientific 
and  industrial  hygiene  principles  to 
determine  whether  a  short-term 
exposure  limit  (STEL)  should  be 
incorporated  into  a  standard?  Does  the 
evidence  available  indicate  that  a  STEL 
should  be  included  in  this  benzene 
standard?  If  so,  what  should  that  short- 
term  exposure  limit  be? 


.  13.  What  is  the  level  of  benzene 
contamination  in  petroleum  naptha, 
toluene,  xylene  and  other  solvents 
currently  in  use? 

14.  What  processes  are  available  to 
reduce  benzene  contamination  in 
solvents?  To  what  levels  can  benzene 
contamination  be  reduced  in  solvents, 
and  what  are  the  economics  of  those 
processes  after  reaching  large  scale 
production? 

15.  What  measurement  and  analytical 
methods  are  available  for  use  in 
determining  compliance  with  a  benzene 
exposure  limit  of  less  than  10  ppm? 

16.  Is  it  necessary  to  establish 
provisions  for  medical  examinations, 
respirators,  personal  protective  clothing 
and  equipment,  hygiene  facilities  and 
practices,  regulated  areas,  maintenance 
of  records,  housekeeping,  employee 
information  and  training,  and  labels  and 
signs?  What  form  should  such 
provisions  take  in  the  final  standard?  To 
what  extent  are  these  provisions 
currently  being  employed  by  industry 
and  what  are  their  costs? 

17.  In  order  to  perform  an  economic 
feasibility  analysis,  it  is  helpful  to  have 
a  financial  and  economic  profile  of  the 
industries  producing  and  using  benzene. 
The  following  information  is  requested 
to  aid  in  the  preparation  of  that  profile. 
Data  should  be  provided  for  the  last  five 
years.  Data  already  submitted  to  OSHA 
or  }RB  need  not  be  resubmitted. 

a.  What  were  the  total  annual 
volumes  and  dollar  values  of 
production,  shipments,  and  inventories? 

b.  What  were  the  total  annual 
investments  categorized  as  replacement, 
expansion,  modernization,  and 
environmental  health  and  safety? 

c.  What  were  the  retained  earnings, 
after  tax  income,  total  assets, 
stockholders'  equity,  net  worth, 
depreciation  charges,  and  debt-equity 
ratios? 

d.  What  were  the  total  annual 
employment  levels  and  labor  turnover 
for  the  industries  with  benzene 
exposures  for  the  last  5  years? 

18.  OSHA  and  JRB  have  performed 
detailed  feasibility  analyses  for  the 
industry  sectors  where  impacts  would 
be  significant  and  OSHA  believes  that 
impacts  in  other  segments  would  not  be 
substantial.  Comments  are  requested 
from  any  other  industry  segments  on 
additional  impacts  which  should  be 
considered  prior  to  issuing  a  final 
standard. 

19.  The  benzene  record  includes 
copies  of  the  Regulatory  Impact 
Analysis  and  the  JRB  report,  and  this 
document  presents  OSHA's  feasibility 
analysis.  Comments  are  requested  on 
those  analyses,  the  feasibility  and  the 


cost-effectiveness  of  the  proposed 
standard  and  alternatives. 

20.  The  Agency  has  prepared  a  draft 
Regulatory  Flexibility  Analysis 
analyzing  the  impacts  of  the  proposed 
standard  on  the  small  businesses  which 
OSHA  believes  may  be  affected  and 
adapting  the  proposed  standard  to  take 
into  account  the  circumstances  of  small 
business  where  appropriate.  The 
following  information  is  requested  for 
small  businesses  in  addition  to  the 
information  OSHA  has  gathered. 

a.  What  kinds  of  small  businesses  or 
organizations  and  how  many  of  them 
would  be  affected  by  regulating 
exposures  to  benzene? 

b.  Which,  if  any,  federal  rules  may 
duplicate,  overlap,  or  conflict  with  an 
OSHA  regulation  concerning  benzene? 

c.  Will  difficulties  be  encountered  by 
small  entities  when  attempting  to 
comply  with  requirements  of  the 
proposed  standard?  Can  some  of  the 
requirements  be  deleted  or  simplified  for 
small  entities,  while  still  achieving 
comparable  protection  for  the  health  of 
employees  of  small  entities? 

d.  What  timetable  would  be 
appropriate  to  allow  small  entities 
sufficient  time  to  comply? 

21.  The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4321  et 
seq.)  requires  that  each  Federal  agency 
consider  the  environmental  impact  of 
major  actions  significantly  affecting  the 
quality  of  the  human  environment.  Any 
person  having  information,  data,  or 
comments  pertaining  to  possible 
environmental  impacts  is  invited  to 
submit  them  and  accompanying 
documentation  to  OSHA.  Such  impacts 
might  include: 

a.  Any  positive  or  negative 
environmental  effects  that  could  result 
should  a  standard  be  adopted; 

b.  Beneficial  or  adverse  relationships 
between  the  human  environment  and 
productivity; 

c.  Any  irreversible  commitments  of 
natural  resources  which  could  be 
involved  should  a  standard  be 
implemented;  and 

d.  Estimates  of  the  degree  of  reduction 
of  benzene  and  other  hydrocarbons  in 
the  environment  by  the  proposed  OSHA 
standard  and  alternatives. 

In  particular,  consideration  should  be 
given  to  the  potential  direct  or  indirect 
impacts  of  any  action,  or  alternative 
actions,  on  water  and  air  pollution, 
energy  usage,  solid  waste  disposal,  or 
land  use. 

II.  Pertinent  Legal  Authority 

This  proposed  standard  and  issuance 
of  a  final  standard  is  authorized  by 
sections  6(b),  6(c),  and  8(g)(2)  of  the 


BEST  COPY  AVAILABLE 


50614 


Fsderal  Register  /  Vol.  50,  No.S7  /  Tuesday.  December  10, 1985  /  Proposed  Rules 


Occupational  Safety  and  Health  Act  of 
1970  (the  Act).  29  US.C  655(b).  657(c) 
and  657(g)(2).  Section  6(b)(5)  governs  the 
issuance  of  occupational  safety  and 
health  standards  dialing  with  toxic 
materials  or  harmral  physical  agents.  It 
states: 

The  Secretary,  in  paomulgating  standards 
dealing  with  toxic  maierials  or  harmful 
physical  agents  under]  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evi^nce.  that  no  employee 
will  suffer  material  infMirment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  |o  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life.  Oevelopipent  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  expe^ments.  and  such  other 
information  as  may  bq  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  field,  the 
feasibility  of  the  standards,  and  experience 
gained  under  this  and  pther  health  and  safety 
laws.  Whenever  practicable,  the  standard 
promulgated  shall  be  expressed  in  terms  of 
objective  criteria  and  M  the  performance 
desired.  | 

Section  3(8]  defines  an  occupational 
safety  and  health  standard  as  "a 
standard  which  requires  conditions,  or 
the  adoption  or  use  pf  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasoriably  necessary  or 
appropriate  to  proviile  safe  or  healthful 
employment  and  places  of  employment." 

The  Supreme  Court  has  held  imder  the 
Act  that  the  Secretary,  before  issuing 
any  new  standard,  qiust  determine  that 
it  is  reasonably  necessary  and 
appropriate  to  remedy  a  significant  risk 
of  material  health  impairment.  Industrial 
Union  Department  vj.  American 
Petroleum  Institute,  448  U.S.  607  (1980). 
The  court  stated  thai  ". . .  before  he  can 
promulgate  any  permanent  health  or 
safety  standard,  thelSecretary  is 
required  to  make  a  threshold  finding 
that  a  place  of  employment  is  unsafe — 
in  the  sense  that  significant  risks  are 
present  and  can  be  eliminated  or 
lessened  by  a  changp  in  practices"  (488 
U.S.  at  642).  The  Coi^rt  also  stated  "that 
the  Act  does  limit  thfe  Secretary's  power 
to  requiring  the  elimination  of  significant 
risks"  (448  U.S.  at  644.  n.  49). 

The  Court  indicated,  however,  that  the 
significant  risk  detetfmination  is  "not  a 
mathematical  straitjAcket,"  and  that 
"OSHA  is  not  requir  ed  to  support  its 
finding  that  a  signifi^  ;ant  risk  exists  with 
anything  approaching  scientific 
certainty."  The  Court  ruled  that  "a 
reviewing  court  |is)  o  give  OSHA  some 
leeway  where  its  fin  jings  must  be  made 
on  the  frontiers  of  st  ientific  knowledge 
(and  that) . . .  the  Ag  ency  is  free  to  use 


conservative  assumptions  in  interpreting 
the  data  with  respect  to  carcinogens, 
risking  error  on  the  side  of        -  ' 
overprotection  rather  than 
underprotection"  (446  U.S.  at  655. 656). 
The  Court  also  stated  that  "while  the 
Agency  must  support  its  finding  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  "'signiHcant'  will  be  based 
largely  on  policy  considerations."  (448 
U.S.  at  655,  656,  n,  62), 

After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
proposed  standard,  it  must  set  a 
standard  "which  most  adequately 
assures,  to  the  extent  feasible  on  the 
basis  of  the  best  available  evidence, 
that  no  employees  will  suffer  material 
impairment  of  health  . . ."  Section  6(b)(5) 
of  the  Act.  The  Supreme  Court  has 
interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  possible  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  to  the  constraints  of 
technological  and  economic  feasibility. 
American  Textile  Manufacturers 
Institute.  Inc.  v.  Donovan,  452  U.S.  490 
(1981).  The  Court  held  that  "cost-benefit 
analysis  is  not  required  by  the  statute 
because  feasibility  analysis  is."  (452 
U.&  at  509).  The  Court  stated  that  the 
Agency  could  use  cost-effectiveness 
analysis  and  choose  the  least  costly  of 
two  equally  effective  standards.  (452 
U.S.  531,  n.  32). 

Section  8(c)(3)  gives  the  Secretary 
authority  to  require  employers  to 
"maintain  accurate  records  of  employee 
exposures  to  potentially  toxic  materials 
or  harmful  physical  agents  which  are 
required  to  be  monitored  or  measured 
under  section  6."  Section  8(g)(2)  gives 
the  Secretary  authority  to  "prescribe 
such  rules  and  regulations  as  he  may 
deem  necessary  to  carry  out  (his) 
responsibilities  under  this  Act."  Section 
4(b)(2)  gives  the  Secretary  power  to 
apply  this  standard  through  the  contract 
powers  of  the  government  and  to  make 
it  applicable  under  other  statutes. 

In  addition,  the  Secretary's 
responsibilities  under  the  Act  are 
amplified  by  its  enumerated  purposes, 
which  include: 

Encouraging  employers  and  employees  in 
their  efforts  to  reduce  the  number  of 
occupational  safety  and  health  hazards  at 
their  places  of  employment,  and  to  stimulate 
employers  and  employees  to  institute  new 
and  to  perfect  existing  programs  for  providing 
safe  and  healthful  working  conditions  (29 
U.S.C.  651(b)(1)): 

Aulhorizing  the  Secretary  of  Lahor  to  set 
mandatory  occupational  safety  and  health 
standards  applicable  to  business  affecting 


interstate  commerce,  and  by  creating  an 
Occupational  Safety  and  Health  Review 
Commission  for  carrying  out  adjudicatory 
functions  under  the  Act;  (29  U.S.C.  651  (b)(3)): 

Building  upon  advances  already  made 
through  employer  and  employee  initiative  for 
providing  safe  and  healthful  working 
conditions  (29  U.S.C.  651(b)(S)); 

By  providing  for  the  development  and 
promulgation  of  occupational  safety  and 
health  standards  providing  for  appropriate 
reporting  procedures  with  respect  to 
occupational  safety  and  health  which 
procedures  will  help  achieve  the  objectives  of 
this  Act  and  accurately  describe  the  nature  of 
the  occupational  safety  and  health  problem; 
exploring  ways  to  discover  latent  diseases, 
establishing  causal  connections  between 
diseases  and  work  in  environmental 
conditions  *  *  *.  (29  U.S,C.  651(b)(6)): 

Encouraging  joint  labor-management 
efforts  to  reduce  injuries  and  diseases  arising 
out  of  employment  (29  U.S.C.  651(b){13)): 

And  developing  innovative  methods, 
techniques,  and  approaches  for  dealing  with 
occupational  safety  and  health  problems  (19 
U.S.C.  651(b)(5J). 

Because  the  benzene  standard  is 
reasonably  related  to  these  statutory 
goals  and  the  Agency's  preliminary 
judgment  is  that  the  evidence  satisfies 
the  stafufory  requirements,  and  that  the 
proposed  standard  is  feasible  and 
substantially  reduces  a  significant  risk 
of  leukemia  and  other  adverse  health 
effects,  the  Secretary  preliminarily  finds 
that  the  proposed  standard  is  necessary 
and  appropriate  to  carry  out  his 
responsibilities  under  the  Act. 

III.  History  Of  Regulation 

Benzene  has  been  recognized  as  a 
toxic  substance  capable  of  causing 
acute  or  chronic  effects  since  1900.  An 
initial  exposure  limit  of  100  ppm  was 
recommended  in  1927  by  Winslow.  In 
the  1940s,  as  a  result  of  blood 
abnormalities  and  one  death  among 
rubber  coating  workers  exposed  to 
benzene  concentrations  ranging  from  40 
to  80  ppm,  the  state  of  Massachusetts 
lowered  its  permissible  limit  for  benzene 
exposure  to  35  ppm. 

The  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH),  recommended  a  threshold  limit 
value  (TLV)  for  benzene  exposure  of  100 
ppm  in  1946,  This  TLV  was  reduced  in 
1947  to  50  ppm.  In  1948,  following 
Massachusetts'  lead,  ACGIH  adopted  a 
TLV  of  35  ppm.  In  1963,  a  TLV  of  25  ppm 
was  proposed  by  the  ACGIH.  At  this 
time,  blood  changes,  aplastic  anemia, 
and  other  blood  dyscrasias  served  as  a 
basis  for  this  action.  No  mention  was 
made  of  any  association  of  leukemia 
with  benzene  exposure.  In  1974,  the 
ACGIH  adopted  the  TLV  of  10  ppm 
which  had  sometime  earlier  been 
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recommended  by  tbe  American  ^{attOll•t 
Standards  Institute. 

The  present  OSHA  standard  far 
benzene  (29  CFR  19iai00a  Table  Z-2) 
was  adopted  in  1971  without  raionaking 
under  the  authority  of  section  6(a)  of  tlie 
Act.  Neither  the  ANSI  standard  nor  the 
resultant  OSHA  standard  was  based  an 
the  possible  leukemogemc  effects  of 
exposure  of  exposure  to  benzene. 

On  May  3. 1977,  the  AssistaDt 
Secretary  for  OSHA  issued  an 
Emergency  Temporary  Stasdard  (ETS) 
for  Occupational  Exposure  to  Benzene 
(42  FR  2251&),  pursuant  to  sections  6(c) 
and  8(c)  of  the  Act.  A  temporary  stay  of 
that  standard  before  it  took  effecl  was 
issued  May  20. 1977  in  the  case 
American  Petroleum  Institute  eL  aL  v. 
Occupational  Safety  and  Health 
Administration  ei.  al.  (Fifth  CircuiU  No. 
77-1973).  No  decision  on  the  merits  of 
the  Emergency  Temporary  Standard 
was  ever  issued  but  the  ETS  never  took 
effect  because  of  various  stays.  A 
decision  on  ^arisdictioQ  was  issued 
December  7. 1977  by  the  D.C  Circuit  in 
Industrial  Union  Dept.  AFL-CIO  v. 
Bingham.  570  F.  2d  965  (D.C.  Cir.  1977). 

On  May  27, 1977.  OSHA  published  a 
proposed  permanent  standard  to  control 
occupationar  exposure  to  benzene  (42 
FR  27452).  The  public  hearings  on  the 
benzene  proposal  were  held  July  19 
through  August  10. 1977. 

On  February  10, 1978  (43  FR  59181). 
OSHA  promulgated  a  permanent 
standard  for  occupational  exposure  to 
benzene,  29  CFR  1910.1028.  This 
standard  was  based  on  a  deternnnation 
by  OSHA  that  the  available  scientific 
evidence  qualitatfvefy  established  that 
employee  exposure  to  benzene 
presented  the  cancer  hazard  of 
leukemia.  In  accordance  with  OSHA's 
regulatory  approach  to  the  control  of 
employee  exposure  to  carcinogens  at 
that  time,  OSHA  had  set  the  PFL  to  the 
lowest  feasible  level  once  qualitative 
evidence  of  carcinogenicity  was 
demonstrated.  The  standard,  therefore, 
limited  employee  exposure  to  benzene 
to  1  ppm  as  an  8-hour  time  weighted 
average  concentration,  with  a  ceiling 
level  of  5  ppm  for  any  15  minute  period 
during  an  8-hour  workday.  The  standard 
also  prescribed  limits  on  eye  and  skin 
contact  with  benzene  and  included 
monitoring,  medical,  training  and  other 
provisions. 

The  standard  was  challenged  in  the 
case  oi  American  Petroleum  Institute  eL 
al.  V.  Occupational  Safety  and  Health 
Administration  et.al.,  581  F.2d  493  (Fifth 
Cir.  1978).  The  Fifth  Circuit  vacated  the 
standard  on  the  basis  that  the  Act 
required  OStlA  to  perform  a  cost  benefit 
analysis  which  it  had  not  performed  to 
demonstrate  aubstantial  bienefit*.  The 


Court  vacated  the  skhi  absorption 
provinons  on  the  basis  that  the  agenejr 
should  have  waited  for  a  further  study 
which  the  Court  believed  wooU  be 
definithre  and  would  only  take  a  few 
months  to  complete. 

On  July  2. 1980,  the  U.S.  Supreme 
Court  upheld  the  dedston  of  the  Fifth 
Circuit  vacating  the  new  bensene 
standard  in  Industrial  Union  Dept  v. 
American  Petroleum  tatittrte.  448  U.S. 
607  (1960).  The  Supreme  Court  did  not 
readb  the  issue  of  cost-benefit  analysis. 
(It  was  later  decided  in  Aeierican 
Textile  Manufacturing  Institute,  r. 
Donovan,  452  U.S.  490  (1981),  that  OSHA 
standards  were  not  to  be  based  on  coat 
benefit  analysis.)  However,  the  Supreme* 
Court  hekl  that  before  OSHA  issued  a 
new  standard  under  section  6(b),  it  aHiet 
determine  that  a  significant  risk  existed 
(based  on  quantitative  estimates,  if 
possible)  and  that  a  new  standard 
would  substantially  reduce  or  riimiiiatc 
that  risk.  It  held  that  OSHA's  qualitative 
determination  for  benzene  did  not  meet 
that  requirement.  See  the  discussion 
under  Legal  Authority  above.  After  the 
vacating  of  the  new  standard,  the  old 
benzene  10  ppm  standard  remained  in 
effect. 

On  April  14, 1983,  OSHA  received  a 
petition  requesting  an  Emergency 
Temporary  Standard  reducing  benzene 
exposures  to  1  ppm  (Ex.  No.  126).  hi 
support  of  their  position,  the  petitioners 
presented  quantitative  risk  assessments 
which  they  argued  demonstrated 
significant  risk  at  1  ppm.  In  a  letter  on 
July  1, 1983,  Assistant  Secretary  Anchter 
denied  the  petition  for  several  reastms 
(Ex.  No.  150).  First,  the  risk  assessments 
presented  needed  additional  review 
prior  to  a  decision.  Second,  exposure 
data  indicated  that  more  than  90%  of 
benzene  exposed  workers  were  already 
exposed  under  1  ppm  and  most  of  the 
rest  were  exjjosed  between  1  and  3  ppm. 
Consequently,  the  additional  risk 
remaining  in  the  interval  before  a 
thorough  review  could  be  ooHapteted 
was  much  less  than  if  exposures  were 
higher.  Third,  as  the  Supreme  Court  has 
noted.  Congress  has  "narrowly 
circumscribed  the  Secretary's  power  to 
issue  temporary  emergency  standards." 
(For  example,  OSHA  issued  an  ETS  for 
asbestos  on  November  4, 1983  (48  FR 
51086).  The  Fifth  Circuit  U.S.  Court  of 
Appeals  stayed  the  ETS  on  November 
23, 1963  and  ruled  on  March  7, 1984,  that 
the  ETS  on  asbestos  was  invalid. 
Asbestos  Information  Ass'n,  v.  OSHA, 
727  F2d  415.)  Finally,  the  Supreme 
Court's  benzene  decision  indicated  that 
a  more  thorough  analysie  was  needed 
on  feasibility  issues.  However,  the 
Assistant  Secretary  stated  that  OSHA 
would  review  on  an  expedited  basis  the 


quantitative  risk  ass*  is  weals  perfbnned 
on  benzene  and  the  new  scientific 
evidence,  and  that  the  Agency  intended 
to  proceed  with  an  expedited 
rulemaking.  A  feasibility  analysis 
commenced  immediate^. 

On  July  8, 1989,  OSHA  published  fn 
the  Federal  Register  a  Request  for 
Information  and  Regulatory  Scbednle 
(48  FR  31412).  The  Agency  requested 
information  about  benzene  generally 
and  answers  to  twenty-three  questions 
regarding  a  variety  of  relevant  tssoes 
concerning  current  occnpatianal 
exposures  to  benzene.  Among  the  areas 
covered  was  information  developed 
since  1977  concerning  the  health  effects 
of  benzene,  its  toxicologic  properties, 
estimates  of  the  risk  presented,  current 
occupational  exposure  levels, 
approaches  and  costs  for  reducmg 
exposures  and  tfieir  cost-effectiveness. 
Comments  were  due  by  August  22, 1983. 
On  August  26, 1983,  OSHA  extended  the 
comment  period  to  September  6, 1883 
(FR  48  38858]  at  the  request  of  several 
interested  parties,  so  that  they  would 
have  suffident  time  to  respond. 

OSHA  received  thirty-five  comments 
in  response  to  the  Request  for 
Information.  References  to  the  content 
of  the  coflunents  received  from  die 
various  submissions  will  be  made  in  the 
relevant  parts  of  the  preamble 
discussion.  This  proposal  is  based  on 
OSHA's  review  of  all  the  evidence,  new 
developments  since  1977,  and  the 
comments  to  the  request  for  infbnnatioB. 

OSHA  contracted  with  the  Institute 
for  Environmental  Mediation  to 
encourage  interested  trade  saions,  trade 
associations  and  other  interested  woo- 
governmental  parties  to  enter  into 
discussions  among  thentselvea  to  see  if 
they  could  narrow  issues  on  benzene 
regulation.  On  February  13, 1984.  OSHA 
was  notified  that  the  trade  iMMtnti  taradc 
associations  and  other  non- 
govemmental  parties  had  not  i 
a  joint  document,  though  they  i 
that  informal  discussions  by  the 
interested  non-govenunental  parties 
were  useful. 

Later  information  indicated  that  there 
might  be  a  possibility  of  agreement 
Meetings  commenced  in  June.  However. 
OSHA  was  notified  on  Ji^y  16, 19M  ^t 
agreement  had  not  been  reached. 

On  December  7, 1984.  several  trade 
unions  and  a  public  health  organization 
filed  a  petition  for  writ  of  mandamus  ia 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Cinaiit  under 
the  name  United  Steelwerkers  of 
America,  AFL-CIO-CLC,  et  al.  v. 
Raymond/.  Donovan,  Secreltuy  of 
Labor,  et  al.  (Ex.  No.  163).  The  petition 
requested  the  Court  to  direct  OSHA  to 
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proceed  with  benzene 
expedited  basis 

rv.  Chemical 
and  Use 


rulemaking  on  an 
Identifit^tion,  Production 

clear,  colorless. 


Benzene  (CtHc)  is  a 
non-corrosive,  highly  flammable  liquid 
with  a  strong,  rather  Oleasant  odor.  The 
low  boiling  point  and  tiigh  vapor 
pressure  of  benzene  cause  rapid 
evaporation  under  ordinary  atmospheric 
conditions,  giving  oH^  f  apors  nearly 
three  times  heavier  thin  air. 

Benzene  is  produces  primarily  by  the 
petrochemical  and  petroleum  refining 
industries  by  a  proces^  called  catalytic 
reformation,  which  converts  certain 
lower  octane  hydrocatbons  into  higher 
octane  aromatics.  These  two  industries 
are  responsible  for  98  percent  of  the 
total  U.S.  production  ctf  benzene. 
Recovery  through  cataflytic  reformation, 
including  the  benzene  formed  from  the 
hydrodealkylation  of  tpluene,  accounts 
for  aproximately  75  po-cent  of  the  total 
quantity  produced.  Recovery  of  coal- 
derived  benzene,  primarily  as  a  by- 
product of  the  coking  |irocess  in  steel 
mills,  was  once  the  ma  jor  source  of 
benzene.  Today,  howe  ver,  this  process 
accounts  for  only  2  pel  cent  of  the  total 
United  States  production. 

The  Hrst  major  industrial  use  of 
benzene  was  as  a  solvjent  in  the  rubber 
industry  just  preceding  World  War  I. 
During  World  War  I,  b  enzene 
production  was  stimul  ited  greatly  by 
the  demand  for  and  re  lulting  production 
of  toluene  in  the  manufacture  of 
explosives.  The  large  quantities  of 
benzene  which  were  produced  resulted 
in  its  more  widespreaq  use  as  a  starting 
point  for  the  manufacturing  of  various 
organic  compounds.  Tkis  situation  led  to 
greatly  increased  usesjof  benzene  as  a 
solvent  in  the  artificial  leather,- rubber 
goods,  and  rotogravur^  industries. 

Many  products  contain  benzene 
exclusively  as  the  resist  of 
contamination.  Benzerte  is  a  naturally 
occurring  compound  in  crude  oil  and 
natural  gas  (e.g.,  the  bf  nzene  content  of 
these  streams  varies  by  geographical 
location  and  is  usually  between  0.1  and 
3.0  percent  by  volumel  and  some  degree 
of  benzene  contaminanon  occurs  in 
products  refined  from  ^rude  oil  and 
natural  gas  (e.g.,  solvetits,  fuels,  and 
oils)  because  of  the  nature  of  the 
fractional  distillation  Drocess  by  which 
these  substances  are  produced.  Benzene 
generally  does  not  impfove  the 
performance  of  these  i^aterials. 

Unreacted  benzene  eiay  also  be 
present  in  major  benzmie  derivatives 
(e.g.,  ethylbenzene)  or 
chemicals  that  use  ber  zene  as  a 
feedstock  (e.g.,  dicyclc  lentadiene).  The 
presence  of  unreacted  lenzene  in  major 
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derivatives  or  other  specialty  chemicals 
is  undesirable  from  the  producer's  point 
of  view  and  is  not  generally  useful  to 
product  users. 

Industries  and  processes  currently 
using  benzene  or  liquids  containing 
benzene  include  the  chemical,  printing, 
lithograph,  rubber  cement,  rubber 
fabricating,  paint,  varnish,  stain 
remover,  adhesive,  and  petroleum 
industries.  Benzene  is  also  used 
extensively  in  chemical  laboratories  as 
a  solvent  and  as  a  reactant  in  numerous 
chemical  applications.  Where  benzene 
is  produced,  used  or  stored  in  large 
amounts,  it  is  generally  contained  in 
enclosed  systems,  although  exposures 
ean  occur  during  liquid  transfer 
operations,  from  equipment  leakage  and 
carryover  losses,  and  in  maintenance 
operations. 

V.  Health  Effects 

A.  Introduction 

Benzene  has  been  known  to  be  a  bone 
marrow  poison  since  the  report  of 
aplastic  anemia  by  Santesson  (1897)  (Ex. 
No.  159-70)  and  the  report  of  a  blood 
abnormality  that  is  thought  to  have  been 
a  case  of  leukemia  by  LeNoir  and 
Claude  (1897)  (Ex.  No.  159-50).  The  Brst 
clearly  established  case  of  leukemia  in 
association  with  benzene  exposure  was 
published  by  Delore  and  Borgomano  in 
1928  (Ex.  No.  159-23). 

Over  the  years,  reports  in  the 
hterature  have  linked  hundreds  of  cases 
of  aplastic  anemia,  leukemia  and  other 
diseases  of  the  blood  to  benzene 
exposure.  It  has  been  established  that 
benzene  exposure  is  causally  linked  to 
leukemia,  most  predominantly  of  the 
myelogenous  cell  type  and  its  variants, 
aplastic  anemia  (an  often  fatal  disease 
of  the  bone  marrow)  and  suppression  of 
various  cellular  elements  of  the 
peripheral  blood,  either  singularly  or  in 
combination,  i.e.,  depression  of  white 
cells  or  leukocytes  (leukopenia),  red 
cells  (anemia),  platelets  or  thrombocytes 
(thrombocytopenia)  and  all  three  of 
these  cellular  elements  (pancytopenia). 
In  the  early  stages  of 
leukopenia.anemia,  thrombocytopenia 
or  pancytopenia,  the  effects  may  be 
reversible. 

In  the  1970's,  formal  epidemiologic 
studies  evaluated  the  relative  risk  of 
leukemia  among  benzene  exposed 
individuals.  These  studies  along  with 
the  numerous  case  reports  have  shown 
that  benzene  alone  or  in  combination 
with  other  chemicals  is  associated  with 
several  hematological  disorders 
including  myelogenous  leukemia  and  its 
variants,  acute  and  chronic  lymphatic 
leukemia,  multiple  myeloma, 
paroxysmal  nocturnal  hemoglobinuria. 


various  forms  of  lymphoma,  aplastic 
anemia  and  various  cytopenias.  The 
basic  mechanism  by  which  benzene 
affects  bone  marrow  precursor  cells  is 
still  unclear. 

Although  suspicion  of  types  of  cancers 
other  than  of  the  lympho-hematopoietic 
system  has  been  raised,  these  have  not 
been  adequately  evaluated  from 
epidemiologic  cohort  or  case-control 
studies  of  workers  exposed  to  benzene. 
The  studies  have  not  had  sufficient 
statistical  power  to  detect  low  excess 
relative  risks.  However,  since  1978, 
experimental  studies  have  demonstrated 
that  benzene  administered  either  by  oral 
gavage  or  by  inhalation  induces  cancer 
of  multiple  sites  in  experimental 
animals.  A  study  recently  released  by 
the  National  Toxicology  Program  (NTP) 
has  demonstrated  the  induction  of  at 
least  nine  separate  types  or  sites  of 
tumors  in  mice  and  rats. 

Several  consensus  groups  have 
confirmed  the  carcinogenic  potential  of 
benzene,  including  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH-TLV,  1983,  Ex.  No. 
159-5),  the  International  Agency  for 
Research  on  Cancer  (lARC)  (1982,  Ex.      ^ 
No.  128-8),  and  the  National  Toxicology 
Program  (NTP)  (Ex.  No.  148). 

Benzene  is  known  to  cause 
chromosomal  damage  in  the  circulating 
lymphocytes  of  exposed  workers. 
Information  also  indicates  that 
chromosomal  damage  in  workers  may 
be  associated  with  benzene  exposures 
below  10  ppm.  The  scientific  literature 
includes  many  case  reports,  case  series, 
and  epidemiologic  studies  which 
qualitatively  link  benzene  exposure  with 
these  conditions  in  humans.  This 
literature  has  been  reviewed  and 
summarized  many  times  (NAS,  1976; 
Goldstein,  1977;  OSHA,  1978;  LARC, 
1982;  and  others;  Ex.  Nos.  128-5,  7,  8,  59). 

Recent  experimental  studies  have  also 
demonstrated  chromosomal  damage  in 
experimental  animals  exposed  by 
inhalation  for  short  periods  of  time  to  10 
ppm  benzene  in  air.  One  study  also 
demonstrates  chromosomal  damage 
from  only  4  hours  atmospheric  exposure 
to  28  ppm  benzene  while  another  shows 
significant  chromosomal  damage 
induced  by  6  hours  of  atmospheric 
exposure  to  10  ppm  benzene.  The  major 
reports  of  these  findings  are  presented 
in  more  detail  below. 

B.  Hematotoxic  and  Carcinogenic 
Effects  in  Humans 

The  toxic  effects  of  benzene  on  the 
human  hematopoietic  system  are  well 
documented  in  the  literature.  A  common 
clinical  finding  in  benzene 
hematotoxicity  is  a  decrease  in  various 
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formed  eiements  of  the  circtilatmg 
blood,  called  cytopenia  This  decrease 
may  manifest  itself  as  pancytopenia  and 
aplastic  anemia  or  as  onicellular 
cytopenias  (Goldstein,  1977;  Ex.  No.  58). 

Aplastic  anemia  or  hypoplastic 
anemia  is  a  rare  disorder,  characterized 
by  cjrtopenia  in  the  peripheral  blood  and 
in  the  bone  marrow.  Aplastic  anemia  is 
a  disease  with  a  very  poor  prognosis.  It 
has  a  high  case — fatahty  rate  of  about 
30-50%  within  one  year  of  diagnosis. 
Annual  mortality  from  aplastic  anemia 
in  the  U.S.  is  estimated  to  be  4  to  5 
deaths  per  million  population.  An 
important  feature  of  aplastic  anemia  is 
its  association  with  acate 
nonlymphocytic  leukemia  [ANIL}.  Not 
only  do  aplastic  anemia  and  ANLL 
share  etiologic  agents  such  as  benzene, 
but  cases  of  aplastic  anemia  from 
various  causes  are  known  to  progress  to 
leukemia  (Szklo,  1980)  (Ex.  No.  159-80). 
Modan  et  at.  (1975)  (Ex.  No.  15»-54) 
reported  that  11%  of  the  93  cases  of 
aplastic  anemia  detected  in  Israel 
between  1901  and  1965  subsequently 
developed  ANLL. 

Both  aplastic  anemia  and  leukemia 
can  be  thought  of  as  hematopoietic 
disturbances  of  the  bone  marrow.  They 
may  both  occur  as  a  result  of  similar 
pathogentic  mechanisms.  This 
hypothesis  is  supported  by  the  findings 
of  Vigliani  and  co-workers  in  Italy  and 
by  Aksoy  and  co-workers  in  Turkey. 
These  investigators  have  described 
series  of  cases  of  leukemia  and  aplastic 
anemia  attributed  to  occupational 
benzene  exposure.  Aksoy  (1960)  (Ek.  No. 
144-039]  reported  on  44  cases  of 
pancytopenia  among  28,500  benzene 
exposed  workers  in  Istanbul,  Turkey 
during  the  years  1967  to  197ft  Twenty- 
three  of  the  44  cases  (52%)  experienced 
remission  of  the  aplastic  anemia. 
Fourteen  of  the  44  cases  (32%)  died  from 
complications  of  aplastic  anemia  or 
pancytopenia.  Six  of  the  44  cases  (14%) 
later  died  from  leokesua.  Aksoy  also 
reported  that  in  twenty -six  percent  of  42 
leukemia  cases,  the  leukemia  was 
preceded  by  a  period  of  pancytopenia. 
The  interval  between  the  pancytopenic 
period  and  the  otset  of  leukemia  varied 
between  6  months  and  6  years. 

Vigliani  (1976)  (Ex.  No.  128-15) 
summarized  cases  of  benzene 
hemopathy  seen  at  the  institutes  of 
Occupational  Health  of  Pavia  and 
Milano.  At  the  Institute  in  Milano  from 
1942  to  1976,  66  cases  of  chronic 
benzene  poisoning  were  seen.  Of  10 
deaths  in  this  group,  7  were  from 
aplastic  anemia  aAd  11  were  from 
leukemaa.  Alt  cases,  were  employed  af 
rotogravure  plants,  shoe  faetories,  and 
other  indosMes  usii^  benzcfie  as  a      - 


solvent.  At  the  frwtitute  at  Pevie  from 
1959  to  1974, 135  eases  of  benzene 
hemopathy  among  workers  in  shoe 
manufacturing  were  enumerated.  Of  18 
deaths,  3  were  from  aplastic  anenna  and 
13  were  from  leukemia.  ^A^th  data  from 
both  clinics  combined,  there  were  19 
deaths  from  aplastic  memia  and  34  from 
leukemia. 

Ott  et  al.  (1978,  Ex.  No.  128-33) 
reported  three  deaths  from  leukemia  and 
one  from  aplastic  anemia  among 
benzene  exposed  emplojrees  of  a 
chemical  manufacturing  facility.  The 
NIOSH  follow-up  study  of  benzene 
exposed  Ftiofilm  woricers  has  fomid  9 
leukemia  cases  and  3  to  4  aplastic 
anemia  cases  among  persons  fitting  the 
cohort  definition  (Rinsky,  1964)  (Ex.  No. 
159-65).  These  studies  indicate  that  the 
ratio  of  leukemia  to  aplastic  anemia  is 
approximately  2  or  3  to  one. 

The  classification  of  neoplastic 
diseases  of  the  hematopoietic  system 
has  developed  out  of  their  gradual 
historical  recognition.  The  mafor  disease 
categories  differ  with  respect  to 
morphologic  and  clim'cal  manifestations 
and  often  in  their  resonse  to  therapy. 
Leukemia  may  be  divided  into 
granulocytic  lenkemias  (which  inlcude 
myelocytic,  monocytic  and 
erythroblastic  cell  types)  and 
lymphocytic  lenkemias.  Both 
granulocytic  and  lymprfiocytic  leukemia 
may  in  turn  be  separated  irrto  actrte  and 
chronic  forms.  The  designati'ons  "acute" 
and  "chronic"  are  rriateid  to  the  rapidity 
of  devefopment  of  symptoms,  signs  and 
complications  in  these  forms  of 
leukemia  (Wmtrobe,  1974)  (Ex.  No.  159- 
103).  Lymphoma  may  be  dfrided  into 
Hodgkin's  disease  and  non-Hod^in's 
lymphomas.  Another  major  cancer  of 
the  hematopoietic  system  is  multiple 
myelona,  a  neoplasm  affecting  the  bene 
marrow. 

An  association  between  occupational 
exposure  to  benzene  and  the  occurrence 
of  leakenria  was  suggested  in  1^8  by 
Delore  and  Borgomano  (Ex.  No.  144- 
178),  who  described  acifte  lymphoblastic 
leukemia  in  a  worker  who  had-  been 
exposed  to  benzene  for  five  years.  Since 
that  time,  nnmeroas  reports  of  cases  and 
case  series  have  described  letriiemia  in 
workers  exposed  to  benzene,  either 
alone  or  in  combination  with  other 
chemicals  (Hunter,  1939,  Ex.  No.  144- 
143;  DeGowin,  1963,  Ex.  No.  144-155; 
Tareef  et  al.,  1963,  Ex.  No,  2-28;  Vigliam, 
and  Saita,  1964,  Ex.  No.  128-12:  Gc^ae) 
et.  al.,  1967.  Ex.  No.  144-146^  Aksoy  et  al. 
1972 1974, 1976,  Ex.  Nos.  128-9,  W,  It; 
Vigliani.  1976,  Ex.  No,  128-^  Gfrsrd  and 
Revol,  1970^  Ex.  Na  144-17^,  Ainoy, 
1977, 1980,  Ex.  Nos.  144-99. 166;  and 
those  reviewed  by  GoMsteiAi  1977; -Ex. 


No.  128-59).  The  lenkemia  cases 
reported  have  been  mjelogenons, 
monocytic,  eryAroHastic,  and 
lymphocytic  leukemias.  Reports  of  other 
diseases  associated  with  benzene 
exposure  have  included  maHgnant 
lymphoma,  nndtipie  myeluiua,  myeloid 
metaplasia  and  paroxysmal  noctumaf 
hemoglobinuria  (Aksoy,  1960,  Ex.  No. 
144-39). 

Aksoy  and  coworkers  (1974, 197S. 
1977. 1980.  Ex.  Nos.  22. 128-72, 11. 43] 
reported  the  crude  incidence  of 
leukemia  between  1967-1973  among 
28.500  shoe,  slipper  and  handbag 
workers  exposed  to  benzene  in  Istanbul 
to  be  approximately  13.5  per  100,000^ 
compared  to  an  estimated  annual 
leukemia  incidence  of  6  per  lOOjQQO  for 
the  general  population  of  Turkey, 
resulting  in  a  relative  risk  of  2  for  all  ceB 
types  of  leukemia  combined.  This  risk 
estimate  was  based  upoa  the  diagnosia 
of  leukemia  in  26  sboeworkers  at  the 
Internal  Clinic  of  Instanbid  Medical 
School  and  did  not  take  into 
consideration  differences  in  the  age 
structure  of  the  population  of 
shoeworkers  and  the  general  population. 
From  the  several  reports  by  Aksoy  et  aL, 
peak  benzene  exposures  for  the  28,500 
shoeworkers  were  estimated  to  have 
varied  between  210  and  640  ppm. 
Average  exposure  concentratioaa  were 
estimated  to  be  between  150-210  ppm 
when  adhesives  coniadning  benzene 
were  being  used  and  between  15-30  ppm 
during  other  times.  Duration  of  exposare 
is  estimated  to  be  9L7  years  based  on  the 
average  length  of  expoeore  for  the 
leukemia  cases. 

On  the  basis  of  the  series  irf  reports 
by  Aksoy  et  al.  the  Cardni^m 
Assessment  Gnxq)  (GAG)  ci  the 
Environmental  Protection  Agency  (EPA) 
calculated  a  relative  risk  of  20  foir  non- 
lymphoblastic  leukemia  among  Istanbul 
shoeworkers  exposed  to  average 
benzene  levels  ranging  from  15-250  ppm 
(GAG,  1979,  Ex.  No.  128-^.  The 
difference  between  the  relative 
leukemia  risk  of  2  as  estimated  hjr 
Aksoy  et  al  and  20  as  estimated  by 
GAG  is  related  to  adjustmentR  made  hf 
GAG  for  the  background  incidence  of 
leukenua  is  Turkey,  attributed 
differences  between  the  age  structure  of 
Turkish  shoeworkers  and  the  general 
population  on  which  the  national  rate 
was  based  and  acQustment  for  cell  types 
of  leukemia  on  which  the  GAG  relative 
leukemia  risk  was  based.  These- factor* 
contributed  equally  to  tf»e  diffierence 
between  the  Aksoy  and  the  GAG 
estimates  of  risk.  lARC  (1962.  Ex.  No. 
128-8)  also  evahwted  theieports  of 
Aksoy  et  al.  anrfxfeteunined  that  the 
relative  riek  of  acute  nan-fymphocytrc 


50518 


Federal  Register  /  Vol.  50.  No.  237  /  Tuesday,  December  10, 1985  /  Proposed  Rules 


leukemia  among  IsU  nbul  shoeworkera 
was  24.  This  evaluat  on  by  lARC 
resulted  in  a  relativa  risk  12  times  higher 
than  the  2-fold  elevated  risk  reported  by 
Aksoy  et  al.  and  is  based  on  the  ratio  of 
acute  non-lymphocy^c  leukemia  to 
chronic  forms  of  leul  emia  for  benzene 
exposed  versus  non-  >enzene  exposed 
individuals  in  the  Ai  soy  studies  of 
shoeworkers. 

Vigliani  and  Saita  11964,  Ex.  No.  128- 
12)  estimated  the  inqdence  of  acute 
leukemia  attributed  io  benzene  exposure 
in  the  Provinces  of  Milan  and  Pavia 
during  1962  and  1963|to  be  at  least  20 
times  higher  than  expected  when 
compared  to  the  general  population, 
based  on  11  cases  a4ong  approximately 
5,000  persons  exposed  to  benzene  in  the 
rotogravure  and  shoe  industries.  Data 
were  not  presented  it  the  report  to 
allow  for  validation  of  the  estimated 
risk.  J 

Vigliani  (1976,  Ex.  fio.  128-14) 
siunmarized  the  case  i  of  benzene 
hemopathy  (leukemii  and  other  blood 
disorders)  treated  at  two  clinics  in  Italy. 
Between  1942  and  1975,  66  cases  of 
benzene  hemopathy,  kl  of  which  were 
leukemia,  were  seen  at  the  Institute  of 
Occupational  Health  pn  Milan.  The 
affected  individuals  worked  in 
rotograviire  plants,  sl^oe  factories  and 
other  industries  using  benzene  as  a 
solvent  Benzene  concentrations  in  air 
near  rotogravure  madbines  were 
calculated  to  range  between  200  to  400 
ppm.  with  peaks  up  to  1500  ppm. 

At  the  Institute  of  Oavia,  135  workers 
with  benzene  hemopathy  were  seen,  13 
of  which  were  leukeif  ia,  during  the 
period  1959-1974.  All  bf  these  cases 
came  from  shoe  mancfacturing 
occupations  where  benzene 
concentrations  in  theiworkplace  were 
reported  to  have  ranged  from  25-600 
ppm  but  mostly  in  the  range  of  200-500 
ppm.  I 

Because  of  numerous  case  reports  of 
leukemia  and  other  blood  disorders 
associated  with  occupational  benzene 
exposure.  NIOSH  coi  ducted  a  cohort 
mortality  study.  Infar  te  et  al.  (1977,  Ex. 
No.  128-17)  reported  bn  a  cohort  of  748 
white  male  workers  dccupationally 
exposed  to  benzene  8 1  any  time  between 
1940  and  1949  in  two  [nanufacturing 
facilities  producing  n  bber 
hydrochloride  (Pliofilin).  Vital  status 
ascertainment  at  the  ime  of  the  initial 
report  was  75%  comp  ete.  In  order  not  to 
overestimate  the  risk  the  authors 
assumed  that  those  m  ith  vital  status 
undetermined  were  a  ive  until  the 
follow-up  cut-off  datet.  (The  resulting 
relative  risks  from  caUse-speciRc 
mortality  were  subse(  [uently  shown  to 
have  been  underestin  ated  when  the 
follow-up  was  comph  ied  (Rinsky  et  al.. 


1981,  Ex.  No.  128-32].)  Causes  of  death 
were  ascertained  from  diagnoses  given 
on  death  certificates.  Although  there 
were  fewei*  deaths  from  all  causes 
reported  among  the  benzene  exposed 
workers  (140)  than  the  number  expected 
based  on  age  and  calendar  period 
adjusted  death  rates  for  U.S.  white 
males  (187.6),  a  significant  excess  of 
leukemia  deaths  was  observed  (7 
observed  vs.  1.38  expected).  All  7 
leukemia  deaths  were  from 
myelogenous  or  monocytic  leukemia, 
constituting  a  10-fold  relative  risk  for 
deaths  fitim  the  two  cell  types 
combined,  based  on  estimates  of 
leukemia  cell-type  distribution  derived 
from  incidence  data  from  the 
Connecticut  Tumor  Registry.  Monitoring 
data  and  existing  industrial  hygiene 
assessments  led  to  the  conclusion  that 
the  environment  of  the  workers  in 
Pliofilm  production  was  not 
contaminated  with  other  materials 
known  to  be  associated  with  the 
induction  of  blood  disorders.  Infante  et 
al.  further  stated  that  workers' 
exposures  to  benzene  were  generally 
within  the  recommended  limits  in  e^ect 
at  the  time  of  employment,  that  is,  they 
were  between  100  ppm  and  10  ppm 
during  the  years  1941-1975. 

Tabershaw  and  Lamm  (1977,  Ex.  No. 
159-81)  raised  several  questions  about 
the  report  by  Infante  et  al.  (1977,  Ex. 
128-17)  pertaining  to  the  possibility  of 
excluding  workers  from  the  study  who 
may  have  been  exposed  to  benzene,  the 
benzene  levels  to  which  they  were 
exposed,  the  nature  of  selection  of  the 
facilities  for  study  and  the  relative  risk 
of  death  bom  all  types  of  luekemia 
combined  as  well  as  for  specific  cell 
types  of  leukemia  among  cohort 
members. 

In  reply  to  the  questions  raised  by 
Tabershaw  and  Lamm,  the  NIOSH 
investigators  evaluated  past  exposures 
in  both  plants  in  further  detail,  and 
reported  that,  although  other  solvents 
were  used  in  various  areas  of  both 
plants,  benzene  was  found  to  be  the 
only  solvent  used  in  the  manufacture  of 
rubber  hydrochloride,  except  for 
chloroform,  which  was  used  between 
1936  and  1949  in'  one  plant  (Ex.  No.  128- 
17;  128-32).  The  authors  agreed  with 
Tabershaw  and  Lamm  that  occasional 
high  excursions  occurred  in  airborne 
benzene  levels  (up  to  several  hundred 
ppm).  They  found,  however,  that  the 
estimates  of  airborne  concentrations  for 
most  of  these  excursions  were  based  on 
area  samples  and  not  personal  samples 
and  occurred  in  areas  entered  only 
infrequently  by  workers.  They  estimated 
that  workers'  actual  eight-hour  time- 
weighted  average  breathing-zone 


exposures  fell  generally  within  accepted 
limits  of  10  to  100  ppm. 

To  evaluate  the  relative  risk  of  death 
from  leukemia  at  each  of  the  two  plants, 
the  NIOSH  investigators  specifically 
analysed  leukemia  mortality  in  each 
(Ex.  No.  128-17;  128-32).  They  found 
excess  mortality  in  both  plants:  In  one,  2 
cases  were  observed  versus  0.58 
expected  for  a  standardized  mortality 
ratio  (SMR)  of  345;  and  in  the  other,  5 
cases  were  observed  versus  0.67 
expected  (SMR-748).  However,  the  •  - 
authors  noted  that  the  decision  to 
examine  mortality  separately  for  the 
two  plants  was  not  made  prior  to  initial 
analysis  and  therefore  should  not  be 
given  undue  emphasis.  In  OSHA's 
opinion,  it  seems  appropriate  to  combine 
data  for  the  two  facilities  because  the 
operations  through  which  workers  were 
exposed  to  benzene  were  virtually 
identical. 

NIOSH  agreed  with  Tabershaw  and 
Lamm  that  the  estimated  10-fold  relative 
risk  of  death  from  myeloid  and 
monocytic  leukemias  combined  as 
presented  initially  (1977)  was  too  high. 
The  re-analysis  by  NIOSH  resulted  in  a 
relative  risk  of  8.5  for  these  types  of 
leukemia  (Ex.  No.  128-17).  In  OSHA's 
opinion,  the  slight  reduction  in  the 
excess  relative  risk  does  not  influence 
the  interpretation  of  the  study  results. 

In  their  reply  to  Tabershaw  and 
Lamm,  the  NIOSH  investigators  (Ex.  No. 
128-17)  also  indicated  that  "pipefitters, 
mechanics,  and  maintenance  personnel 
were  not  included  because  company 
records  did  not  show  which  men  had 
responsibilities  in  pliofilm  production." 
During  the  follow-up,  it  was  learned  that 
at  least  one  pipefitter  who  had 
responsibilities  in  pliofilm  was  known  to 
have  died  from  acute  myelogenous 
leukemia.  This  leukemia  death, 
however,  could  not  be  included  in  the 
statistical  analyses  because  it  did  not  fit 
the  initial  cohort  definition. 

Dr.  Marvin  Sakol,  a  hematologist  who 
practiced  in  the  community  where  one 
of  the  studied  facilities  was  located, 
testified  during  the  1977  OSHA  benzene 
hearing  that  he  treated  at  least  two 
additional  cases  of  leukemia  not 
identified  by  the  NIOSH  investigators 
during  their  follow-up  of  study  cohort 
members.  He  stated  that  he  did  not  have 
permission  from  the  families  to  release 
the  names.  Dr.  Sakol  further  testified 
that  the  determination  of  cause  of  death 
by  use  of  death  certificates  resulted  in 
errors  of  underascertainment  of  deaths 
potentially  related  to  benzene  exposure. 
For  example,  for  one  individual  with 
documented  evidence  of  exposure  to 
benzene  who  had  "essential 
thrombocytopenia"  which  "can  cause 
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obstruction  of  the  coronary  vessels,"  the 
coroner  indicated  on  the  death 
certificate  that  death  was  ^m 
myocardial  infarction  (a  heart  attack). 
Another  individual  who  had  "intolerable 
itching .  .  .  due  to  his  lymphosarcoma, 
and  so  he  jumped  off  a  high-level 
bridge"  had  a  death  certificate  diagnosis 
of  suicide  and  this  certificate,  according 
to  Dr.  Sakol,  did  not  mention  his 
lymphosarcoma.  Another  individual 
who  began  working  in  Pliofilm 
operations  in  1950  was  treated  by  Dr. 
Sakol  and  died  from  acute  myeloblastic 
leukemia.  In  this  case,  the  discharge 
diagnosis  was  changed  to  aplastic 
anemia  so  his  "widow  would  receive 
$10,000  in  industrial  compensation" 
(Sakol,  OSHA 1977,  TR  285-329). 

Dr.  Sakol  presented  information 
indicating  that  at  least  five  individuals, 
of  whom  3  died  from  leukemia,  one  from 
thrombocytopenia  and  one  from 
lymphosarcoma  were  not  included  as 
such  in  the  statistical  analyses  of  the 
NIOSH  study.  If  these  individuals  were 
included,  the  estimated  excess  risk 
would  increase  substantially.  OSHA 
seeks  comment  on  whether  these 
individuals  should  be  included  in  the 
analyses  for  purposes  of  determining  a 
"maximal  estimate"  of  relative  risk  for 
lymphohematopoietic  disease  in  the 
NIOSH  cohort. 

Rinsky  et  al.  (1981.  Ex.  No.  128-32) 
more  recently  completed  the  follow-up 
of  the  cohort  of  Pliofilm  workers  through 
June  30, 1975.  They  reported  a 
statistically  significant  excess  of 
leukemias.  There  were  seven  cases 
observed,  as  compared  to  1.25  expected 
resulting  in  a  SMR  of  560.  The  authors 
indicated  that  58%  of  the  cohort 
members  had  been  employed  for  less 
than  one  year.  When  the  data  were 
analyzed  by  length  of  employment,  a 
significant  excess  in  leukemia  was 
observed  among  workers  employed  5  or 
more  years,  but  not  among  workers 
employed  for  less  than  5  years.  Among 
the  latter  group,  2  workers  had  died 
from  leukemia  compared  to  1.02 
expected,  an  excess  which  was  not 
statistically  significant.  However,  among 
workers  employed  for  5  or  more  years,  5 
had  died  fi-om  leukemia  compared  to 
0.23  expected,  yielding  a  SMR  of  2100. 
Five  additional  cases  of  leukemia,  four 
of  them  myelogenous,  were  reported 
among  workers  who  had  responsibilities 
in  Pliofilm  manufacturing.  These  deaths 
were  not  included  in  the  statistical 
analysis  of  the  original  cohort 
(employed  sometime  between  1940-49) 
because  they  occurred  either  after  the 
study  end  date  of  June  30, 1975  (one 
case),  began  employment  in  pliofihn 
after  1950  (one  case),  were  salaried 


rather  than  hourly  employees  (one  case) 
or  had  incorrect  underlying  cause  of 
death  indicated  on  the  death  certificate 
(2  cases).  Four  of  these  deaths  are  in 
addition  to  those  mentioned  by  Dr. 
Sakol  as  not  being  included  in  the 
analysis.  (Case  number  12  in  Rinsky  et 
al.  (1981)  was  mentioned  by  Sakol.) 

Rinsky  et  al.  (1981,  Ex.  No.  128-32) 
provided  further  detail  on  atmospheric 
benzene  concentrations  to  which  the 
cohort  was  exposed.  For  one  Pliofilm 
manufacturing  facility,  information  on 
benzene  concentrations  between  1946 
and  1976  was  available  from  a  series  of 
reports  by  the  Industrial  Commission  of 
Ohio,  the  Ohio  Department  of  Health, 
the  company,  the  University  of  North 
Carolina  and  a  NIOSH  survey. 
According  to  NIOSH  investigators,  most 
of  the  data  in  these  reports  appears  to 
have  been  derived  from  area  samples 
taken  with  detector  tubes  with  the 
exception  of  the  company  surveys  of 
1973-75  and  the  NIOSH  walk-through 
survey  conducted  in  1976  when  personal 
breathing  zone  air  samples  were 
measured.  While  the  short-term  area 
samples  measured  over  the  years 
indicated  that  some  benzene  levels  were 
above  100  ppm,  most  were  below  100 
ppm.  Furthermore,  short-term  area  peak 
exposures  may  not  be  indicative  of 
actual  breathing  zone  exposures.  The 
Rinsky  et  al.  (1981,  Ex.  No.  128-32) 
report  cites  several  documents 
indicating  that  workers  were  required  to 
wear  respirators  when  exposed  "even 
momentarily"  to  exposures  considered 
above  the  recommended  level  at  the 
'  time.  For  example,  a  report  fi^m  1955, 
when  the  recommended  limit  was  an  8- 
hour  average  of  35  ppm,  indicated  that 
workers  entered  areas  where  benzene 
exposures  ranged  from  19-680  ppm,  but 
that  respirator  usage  was  required  when 
workers  spent  less  than  one  hour  in  the 
high  exposure  areas.  However,  one 
evaluation  of  benzene  exposure  made  in 
1973-74  at  the  same  facility,  when  the 
exposure  limit  was  10  ppm  as  an  8-hour 
average,  indicated  that  respirators  were 
required  but  were  often  not  worn  when 
workers  entered  areas  where  high 
benzene  levels  were  found  (Rinsky,  et 
al.  1981,  Ex.  No.  128-32).  Thus,  available 
information  indicates  that  respirators 
were  generally  used  when  workers 
entered  areas  above  the  recommended 
limit  , 

Limited  information  on  exposure 
levels  was  available  for  the  second 
location.  One  report  from  the  Ohio 
Department  of  Health  dated  1948 
indicated  there  were  "a  few  conditions 
wherein  an  employee  might  be  subjected 
to  an  extremely  high  concentration  of 
benzol,"  but  that  employees  were  "well 


aware  of  the  toxicity  of  benzol  and  have 
been  instructed  to,  and  do,  wear 
respirators  when  they  are  required  to 
enter"  these  areas.  Environmental  data 
fixim  this  location  believed  to  have  been 
derived  aroimd  1957,  when  the 
recommended  8-hour  TWA  was  25  ppm, 
indicate  atmospheric  levels  of  benzene 
ranging  between  zero  and  100  ppm 
based  presumably  on  short-term  area 
samples.  Because  respirators  were  used 
at  this  facility  and  management  was 
aware  of  the  toxicity  of  benzene,  OSHA 
considers  as  reasonable  NIOSH's 
assessment  that  personal  exposure  to 
benzene  at  this  facility  as  well  as  at  the 
earlier  mentioned  plant  was  generally 
within  the  recommended  limits  at  the 
time  of  exposure. 

Ott  et  al.  (1978,  Ex.  No.  128-33) 
conducted  an  historical  prospective 
study  of  mortality  among  594  white 
males  occupationally  exposed  to 
benzene  in  a  chemical  manufacturing 
facility  and  employed  at  any  time 
between  1940  and  1970.  Two  deaths 
from  leukemia  were  observed  versus 
one  expected.  The  authors  noted  that  a 
third  death  was  categorized  on  the 
death  certificate  as  bronchopneumonia 
with  myeloblastic  leukemia  listed  under 
"other  significant  conditions."  (Since 
individuals  with  terminal  leukemia  often 
die  fi-om  bronchopneumonia,  the 
underlying  cause  of  this  death  was 
listed  incorrectly  on  the  death  certificate 
as  due  to  pneumonia.)  Ott  et  al.  (1978) 
included  this  third  case  of  myelogenous 
leukemia  in  their  analyses  and  noted 
that  3  cases  of  myelogenous  leukemia 
compared  to  0.8  expected  cases  based 
on  incidence  data  fi-om  the  Third 
National  Cancer  Survey  are  statistically 
significant.  With  regard  to  other  findings 
of  interest  in  relation  to  benzene 
toxicity,  the  authors  indicated  that  a 
fourth  cohort  member  died  from  aplastic 
anemia  while  a  fifth  died  from 
pernicious  anemia.  Although  one 
breathing  zone  sample  for  benzene 
reached  937  ppm  in  an  area  of  the  plant 
where  the  highest  exposures  were 
recorded,  the  time-weighted-average 
(TWA)  exposures  ranged  from  0.1-35 
ppm  for  various  job  categories. 

Assessment  of  atmospheric  benzene 
levels  in  the  three  production  areas  from 
which  workers  were  selected  for  study 
indicated  that  exposures  to  the  cohort 
had  always  been  fairly  low,  reflecting 
the  use  of  closed  continuous  systems,  in 
production  area  one,  estimated  TWA 
benzene  exposure  based  on  breathing 
zone  samples  ranged  between  0.1  and 
6.2  ppm  for  the  years  1944  to  1973.  In 
production  area  two,  TWAs  ranged 
between  0.3  and  14.7  ppm  between  1953 
and  1972,  while  in  production  area  three 


50S20 


Fc  deral  Regbter  /  Vol.  50,  No.  237  /  Tuesday,  December  10, 1985  /  Proposed  Rules 


the  averages  ranged  between  4  and  35.5 
ppm  for  the  years  1962-1974.  The 
authors  then  calculated  cumulative 
dosage  for  each  employee  by 
multiplying  the  meaii  TWA  exposure  for 
each  job  category  by  the  number  of 
months  spent  expos^  to  each  level. 

Using  Uie  data  froii  the  Ott  study  in 
its  calculation.  OSHA  estimated  that  the 
cohort  was  exposed  for  an  average  of  9 
years  to  an  average  concentration  of 
about  5  ppm  benzene.  OSHA's 
preliminary  evaluation  of  this  study  is 
that  it  represents  direct  observation  of  a 
leukemogenic  risk  ft^m  low  level 
benzene  exposure. 

Decoufle  et  al.  (19^.  Ex.  No.  128-30) 
reported  on  an  histoncal  cohort 
mortality  study  of  259  male  employees 
employed  from  January  1, 1947  through 
December  31, 1960  at  a  chemical  plant 
where  benzene  had  9een  used  in  large 
quantities.  Followed  |to  December  31, 
1977.  four  deaths  boia  lymphoreticular 
cancers  had  occurred  when  1.1  would 
have  been  expected  based  on  the 
national  rate  for  a  relative  risk  of  3.7. 
Three  of  the  deaths  Were  due  to 
leukemia  as  compared  to  0.4  expected, 
resulting  in  a  relativq  risk  of  6.8.  One  of 
the  leukemia  deaths  had  treatment  for 
multiple  myeloma  initiated  2  years  prior 
to  his  development  of  leukemia. 

The  authors  noted  that  the  two  year 
latency  period  horn  ifiitiation  of 
chemotherapy  to  development  of 
leukemia  in  their  case  was  typical  of 
that  seen  in  other  instances  of  therapy 
induced  leukemia  in  myeloma  patients. 
The  expected  number  of  deaths  from 
multiple  myeloma,  polycythemia  vera, 
and  other  neoplasmsof  lymphoid  tissue 
combined  which  waa  not  presented  in 
the  published  study  was  estimated  by 
the  authors  to  be  0.23  (Decoufle.  1984, 
Ex.  No.  159-22).  The  jwo  cases  of 
multiple  myeloma  observed  in  the  study 
plus  previous  reports  of  multiple 
myeloma  associated  with  benzene 
exposure  suggested  to  the  authors  an 
etiologic  role  for  benzene  in  the 
pathologies  of  tumor^  of  B-cell  lineage 
(multiple  myeloma  and  chronic 
lymphatic  leukemia)  The  authors  did 
not  present  any  information  on  benzene 
exposure  levels  for  tHese  chemical 
woricers. 

Several  epidemiolcjgical  studies  of 
refinery  workers  havfe  been  reported 
since  1977.  Thomas  et  al.  (1982,  Ex.  No. 
144-71)  studied  the  proportional 
mortality  for  2.509  acHve  and  retired 
members  of  the  Oil,  Ohemical  and 
Atomic  Workers  International  Union 
(OCAW)  who  worked  at  three  oil 
refineries  in  the  Beau>nont-Port  Arthur, 
Texas  area  for  Texaqo,  Mobil,  and  Gulf 


OiL  With  data  for  the 
combined  deaths  due 


three  refineries 
to  leukemia 


(PMR= 1.83).  multiple  myeloma 
(PMR=1.96).  Hodgkin's  disease 
(I^(R=1.34),  and  non-Hodgkin's 
lymphoma  (PMR=1.32)  were  elevated, 
especially  among  retired  workers. 
Deaths  from  cancers  of  the  brain 
(PMR=2.21),  prostate  (PMR=1.38), 
stomach  (n^=1.52),  pancreas 
(PMR=1.42)  and  circulatory  disease 
(P^lfR=1.04)  were  significantly  elevated 
whereas  deaths  &x)m  cancer  of  the 
bladder  (PMR=0.14)  and  non-malignant 
respiratory  disease  (PMR=0.57)  were 
significantly  reduced. 

Thomas  et  al.  (1984,  Ex.  No.  159-84) 
followed  the  previous  cohort  mortality 
studies  with  a  case-control  study  to 
examine  work  histories  for  evidence  of 
any  imusual  distributions  of  cause- 
specific  mortality  by  work  category. 
Work  histories  were  obtained  from 
company  personnel  records  and 
siunmarized  by  classifying  job  titles  and 
departments  into  work  categories.  A 
worker  was  exposed  to  a  work  category 
if  he  had  worked  at  least  1  day  in  that 
category  15  or  more  years  prior  to  his 
death.  Controls  were  selected  from 
active  and  retired  union  members  who 
had  worked  at  the  same  refinery,  were 
of  the  same  race  and  sex,  and  had  died 
of  causes  other  than  those  being 
investigated.  Cases  and  controls  were 
matched  on  age  at  death,  date  of  death, 
and  age  of  first  membership  in  the 
union.  Additional  cases  identified 
subsequent  to  the  proportionate 
mortality  study  and  added  to  the  data 
from  that  study  included  one  brain 
tumor,  four  stomach  cancers  and  four 
leukemia  deaths.  One  leukemia  death 
was  eliminated  because  the  wrong 
death  certificate  was  obtained,  and 
work  histories  were  not  located  for  two 
leukemia  cases,  leaving  34  leukemia 
cases  in  the  analysis.  Controls  used  for 
brain  tumor,  stomach  cancer  and 
leukemia  comparisons  were  pooled  and 
their  work  histories  were  used  to 
estimate  usual  employment  patterns 
within  refinery  work  categories.  These 
patterns  were  compared  with  work 
histories  of  the  9  cases  of  multiple 
myeloma,  9  cases  of  Hodgkin's  disease 
and  23  cases  of  non-Hodgkin's 
lymphoma  identified  in  the  previous 
PMR  study,  rather  than  basing 
comparisons  on  the  work  histories  of 
matched  controls  for  the  latter  cancer 
deaths. 

The  relative  risk  (odds  ratio)  of 
leukemia  was  elevated  among  persons 
exposed  to  two  job  categories:  Treating 
and  boilermaking.  The  risk  of  leukemia 
increased  with  increasing  duration  of 
employment.  Stomach  cancer  risk  was 
elevated  among  maintenance  workers 
and  workers  exposed  to  lubricating  oils 
and  paraffin  wax  processing.  No  strong 


associations  for  brain  timior  risk  were 
seen  with  any  work  category.  In  the 
comparisons  with  pooled  controls,  no 
unusual  distributions  with  work 
category  were  noted  for  the  cases  of 
multiple  myeloma,  Hodgkin's  disease,  or 
non-Hodgkin's  lymphoma.  For  this  study 
the  number  of  cases  of  each  cancer  type 
was  small;  consequently  the  ability  to 
detect  excess  risk  was  low  unless  the 
actual  risk  was  very  high.  The  authors 
stated  several  limitations  about  the 
ability  to  associate  specific  cancers  with 
specific  chemicals  because  of  changes  in 
job  classifications  over  time,  lack  of 
sensitivity  and  specificity  of  chemical 
exposures  associated  with  job 
categories,  and  job  mobility  resulting  in 
study  subjects  being  classified  as 
exposed  in  multiple  work  categories. 

Wen  et  al.  (1983,  Ex.  No.  159-100) 
studied  male  hourly  and  salaried 
workers  employed  for  any  length  of  time 
on  any  job  at  a  refinery  in  Port  Arthur, 
Texas,  between  January  1937  and 
January  1978.  Although  these  authors 
found  no  statistically  significant 
increases  in  mortality  (except  for  bone 
cancer)  among  these  workets  compared 
with  the  general  U.S.  population, 
increases  in  SMRs  were  observed  for 
Hodgkin's  disease,  leukemia,  cancer  of 
other  lymphatic  tissue,  kidney  and  skin 
cancers.  Furthermore,  excesses  were 
noted  in  deaths  due  to  leukemia  among 
white  hourly  workers,  Hodgkin's  disease 
and  cancer  of  other  lymphatic  tissue 
among  nonwhite  hourly  workers,  and 
lymphopoietic  cancers  among  salaried 
workers. 

Thirty  deaths  from  leukemia  were 
observed  among  male  hourly  workers 
employed  for  one  year  or  more  where 
21.3  would  have  been  expected.  Using 
the  Poisson  distribution  in  a  one-tailed 
test  of  significance,  a  statistically 
significant  excess  of  leukemia  is 
indicated. 

The  study  by  Wen  et  al.  has  been 
criticized  because  the  cohort  was  made 
up  of  all  Gulf  employees  and  thus 
included  many  unexposed  persons  in  the 
population  at  risk,  including  clerical  and 
managerial  employees.  Because  Wen  et 
al.  did  not  identify  the  population  at  risk 
of  exposure  to  the  refinery  process,  the 
SMR's  might  have  been  diluted. 
Moreover,  because  9-10%  (338  deaths)  of 
the  cohort  was  lost  to  follow-up,  with 
more  complete  follow-up  the  SMR's 
might  increase.  Those  lost  to  follow-up 
may  have  included  terminated 
employees  with  possibly  shorter 
durations  of  exposure  (Ex.  No.  159-52). 

Theriault  and  Goulet  (1979)  (Ex.  No. 
159-81A)  reported  the  results  of  a 
mortality  study  of  1205  men  who  had 
worked  at  an  oil  refinery  in  Quebec  for 
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more  than  5  years  between  1928  and 
1975.  Survival  status  was  determined  as 
of  December  31, 1976  for  1015  of  these 
men.  Nine  percent  (108)  were  deceased 
and  75%  (907)  were  alive.  Sixteen 
percent  (190)  were  lost  to  follow-up.  Hie 
distributions  of  live  and  dead  men  as 
compared  to  the  distributions  of  those 
lost  to  follow-up,  on  the  basis  of  age  and 
date  of  first  employment,  were  said  to 
be  similar  by  the  authors,  and  therefore, 
were  not  expected  to  generate  bias  in 
the  study  results.  On  the  contrary,  the 
differences  in  the  distributions,  when 
those  lost  to  follow-up  are  compared  to 
the  deceased,  appear  to  be  great  and 
could  account  for  the  failiu^e  of  the  study 
to  observe  statistically  significant 
excesses  of  deaths  due  to  cancer  and 
other  causes.  In  spite  of  this  potential 
bias,  the  authors  observed  a  significant 
excess  of  deaths  due  to  brain  cancer 
among  persons  with  fewer  than  20  years 
of  exposure  to  refinery  work 
(SMR=652),  and  increased  numbers  of 
cancers  of  the  digestive  system 
(SMR=117).  bone  (SMR=238),  kidney 
and  genital  systems  (SMR=118)  and 
leukemia  and  lymphoma  (SMR=127) 
among  these  workers  when  compared 
with  ^e  number  expected  among  the 
Quebec  population. 

Hanis  et  al.  (1979)  (Ex.  No.  159-34A) 
studied  the  risk  of  mortaUty  from  cancer 
among  15,032  men  who  were  active 
employees  or  annuitants  of  Imperial  Oil 
limited  during  1964  to  1973.  865 
employees  with  5  to  15  years  of  sevice 
were  lost  to  follow-up.  6,681  short-term 
employees  with  less  than  5  years  of 
employment  were  excluded  from  the 
study  population  because  it  was  not 
considered  practical  to  trace  these 
employees.  The  company  provided  the 
following  information  on  active 
employees  or  annuitants:  Age,  years  of 
service,  vital  and  employment  status, 
date  of  retirement,  date  of  death,  cause 
of  death,  job  title,  job  function  and 
location.  Information  on  job  title, 
function,  and  location  was  used  to 
classify  workers  as  to  exposure, 
moderate  exposure  or  nonexposure  to 
petroleiun  or  its  products  or  as  refinery/ 
non-refinery  workers.  Five  cancer 
deaths  that  occurred  in  employees  under 
the  age  of  40  were  excluded  from  the 
mortality  analyses.  Employees  in  jobs 
which  exposed  them  daily  to  crude 
petroleum  or  its  products  were  found  to 
have  more  than  three  times  the  risk  of 
esophageal  and  stomach  cancer  and 
about  twice  the  risk  of  lung  cancer  when 
compared  with  nonexposed  employees. 
The  risk  of  cancer  increased  with  longer 
duration  of  employment  among  these 
exposed  workers.  Refinery  workers 
were  found  to  have  twice  the  risk  of 


cancer  of  the  intestines  and  other 
digestive  organs  when  compared  with 
non-refinery  workers,  but  no 
relationship  with  duration  of 
employment  was  evident  in  this  study. 
Mortality  rates  for  cancers  of  the 
lymphatic  and  hematopoietic  system 
were  increased  among  those  moderately 
exposed  employees  as  compared  with 
nonexposed  (RR=1.88)  but  not  among 
those  exposed  every  day  to  petroleiun  or 
its  products.  No  analysis  was  done 
specifically  for  leukemia  deaths  in  this 
cohort. 

Hanis  et  al.  (1982)  (Ex.  No.  159-34B) 
examined  the  mortality  experience  of 
8,666  employees  and  retirees  of  Exxon's 
Baton  Rouge,  Louisiana  refinery  and 
chemical  plant  who  worked  at  least  one 
month  between  1970  and  1977.  Among 
these  employees,  there  were  1199  known 
deaths  and  835  persons  (9.6%  of  the 
cohort)  were  lost  to  follow-up.  Mortality 
due  to  all  causes  was  less  than  expected 
when  compared  with  age.  gender,  race, 
and  calendar-year  specific  U.S.  death 
rates.  Although  they  were  not 
statistically  significant,  increases  were 
observed  in  deaths  due  to  diseases  of 
the  blood  and  blood  forming  organs 
(ICD8:280-289)  (SMR=222).  and  cancers 
of  the  pancreas  (SMR=152),  testis  and 
other  genitalia  (SMR=222),  kidney 
(SMR=155),  brain  and  central  nervous 
system  (SMR=102),  all  lymphopoietic 
cancers  (SMR=109)  and 
lymphoreticular  sarcoma  (SMR=119). 
For  the  group  of  6,281  operators, 
mechanics  and  laborers,  elevated  SMRs 
were  observed  for  all  cancers  of  the 
disgestive  tract,  cancer  of  the 
esophagus,  large  intestine,  pancreas, 
bladder,  testis/other  genitalia,  kidney, 
brain/CNS,  lymphoreticular  sarcoma, 
cancer  of  other  lymphatic  tissues  and  for 
other  lymphopoietic  cancers.  These 
results  are  suggestive  of  increased  risks 
among  these  workers,  especially  when 
the  large  proportion  of  employees  lost  to 
follow-up  and  the  exclusion  of  142 
workers  with  missing  work  histories 
from  the  calculation  of  SMRs  by 
occupational  category  are  considered. 
Also,  the  increase  in  deaths  due  to 
diseases  of  the  blood  and  blood  forming 
organs  raises  concerns  about  whether 
these  deaths  included  cases  of  aplastic 
anemia. 

In  a  preliminary  report  of  a 
prospective  study  of  the  morbidity  and 
mortality  of  petroleum  industry 
employees  in  the  U.S.,  Schottenfeld  et  al. 
(1981)  (Ex.  No.  128-26)  observed 
statistically  significant  increases  in  the 
incidence  of  acute  and  chronic 
lymphocytic  leukemias  among  refinery 
workers,  of  multiple  myeloma  among 
petrochemical  workers,  and  of 


cutaneous  melanoma  among  workers  in 
the  Middle  Atlantic  region  of  the  U.S. 
Expected  values  were  derived  from  U.S. 
age-specific  cancer  incidence  rates  from 
the  Surveillance,  Epidemiology,  and  End 
Results  (SEER)  program  of  the  National 
Cancer  Institute  for  1977.  Seven  cases  of 
acute  and  chronic  lymphocytic 
leukemias  were  observed  among 
refinery  workers  compared  with  2.6 
expected  for  a  standardized  incidence 
ratio  (SIR)  of  274.  Nonlymphocytic 
leukemias  were  increased  in 
petrochemical  and  refinery  workers 
(SIR=113)  but  not  significantly.  Multiple 
myeloma  was  elevated  significantly 
among  the  petrochemical  workers 
(SIR =552).  The  authors  stated  that  these 
results  should  be  viewed  as  preliminary 
because  the  period  of  observation  was 
quite  short,  the  number  of  older  workers 
included  in  the  analysis  was  limited, 
and  the  degree  of  underreporting  of 
mortality  was  imknown. 

Rushton  and  Alderson  (1981)  (Ex.  No. 
159-69)  reported  the  results  of  a  case- 
control  study  of  leukemia  deaths  among 
men  employed  at  8  oil  refineries  in  the 
United  Kingdom.  Two  sets  of  controls 
were  selected  from  the  total  refinery 
population:  one  was  matched  with  cases 
by  refinery  and  year  of  birth,  the  other 
was  matched  by  refinery,  year  of  birth 
and  length  of  service.  ]ob  histories 
obtained  from  refinery  persoimel 
records  were  used  to  categorize  each 
person's  benzene  exposure  as  low, 
medium,  or  high,  and  the  potential 
benzene  exposure  of  cases  was 
compared  with  that  of  controls. 
Although  no  overall  excess  of  deaths 
from  leukemia  was  found  when 
compared  with  expected  numbers  based 
on  national  rates,  the  risk  of  leukemia 
for  men  with  medium  or  high  exposure 
was  significantly  greater  (p=0.05)  than 
the  risk  for  men  with  low  benzene 
exposure. 

Devine  and  Barron  (1983)  reported  the 
results  of  a  case-control  study  (Ex.  No. 
142-32B)  within  a  cohort  mortality  study 
(Ex.  No.  142-32A)  of  white  male 
employees.  The  cohort  from  which  the 
cases  were  drawn  was  made  up  of  all 
persons  employed  for  a  cumulative  total 
of  at  least  5  years  at  a  Texaco  refining, 
petrochemical  or  research  facihty  and 
who  worked  at  least  one  day  between 
January  1, 1947  and  December  31, 1977. 
and  who  were  employed  by  the  facility 
on  their  last  day  of  employment  or  the 
December  1977  closing  date.  Employees 
who  worked  one  to  five  years  at  the  Port 
Arthur  facilities  were  also  included  so 
that  short  employment  patterns  could  be 
evaluated.  Port  Arthur  employees  made 
up  43%  of  the  cohort.  Among  19,077 
white  males,  slightly  elevated  SMRs 
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were  observed  for  C4  ncer  of  the 
pancreas  (SMR=104),  brain  cancer 
(SMR=10e),  Hodgkii  I's  disease 
(SMR=106},  leukem|a  (SMR=113). 
cancer  of  other  lym]: 
(SMR=111)  and  bei 
(SMR=144).  The  S> 
death  was  84. 

For  the  case-cont 
groups  consisted  of  %^hite  males  who 
had  died  from  one  o£  several  types  of 
cancer  and  for  whom  a  work  history 
record  was  availabla  The  control  group 
for  the  case-control  4tudy  was  randomly 
selected  from  the  cohort  of  noncase 
while  males  who  had  a  work  history 
record  and  who  had  died  after  age  30. 
The  work  histories  of  this  group  were 
compared  %vith  those;  of  each  case  group. 
Separate  analyses  w^re  made  for 
exposure  if  ever  worked  in  a  job 
category  and  for  longest  job  worked. 
Rate  ratios  (RR]  compared  mortality  in 
the  exposed  and  unexposed  persons  for 
each  job  category. 

Significantly  elevajed  rate  ratios  were 
demonstrated  for  leukemia  deaths 
among  workers  in  utilities;  asphalt 
plants;  and  lube  oil  n  fining;  and  among 
pipefitters  and  utiliti(  s  controlmen.  A 
significantly  elevatec  rate  ratio  for  other 
lymphatic  cancer  wa;  i  found  among 
persons  employed  in  fluid  catalytic 
cracking  units  i[RR  =  ^.l).  Significantly 
elevated  rate  ratios ' 
tumors  among  persor 
research  and  quality  ( 
laboratories;  filter  ur 
refrigeration  and  ar 

units;  general  maintenance;  aad  lube  oil 
refining.  A  significanty  elevated  RR  for 
pancreatic  cancer  was  found  in  workers 
in  packaging  and  shipping  and  in 
asphalt  plants.  A  sign  ificantly  elevated 
RR  for  stomach  cana  r  was  seen  among 
gas  plant;  maintenani  e  and  yard;  and 
lube  oil  refining  work  ers;  and  among 
structural  and  metal  workers  and 
cleaners.  Employees  in  general 
maintenance,  yard  work  and  in 
managerial  jobs  wera  at  significantly 
increased  risk  of  kidi^y  cancer.  Persons 
in  many  specific  job  (Categories  were 
found  to  be  at  increa^d  risk  of  cancer. 
Which  of  these  categ(  tries  has  the 
potential  for  exposure  i  to  benzene  is 
uncertain,  but  it  is  hi^y  likely  that 
pipefitters  and  maintenance  workers  are 
among  those  that  have  the  relatively 
highest  exposure  to  benzene. 

In  1983,  Shell  Oil  Company  reported 
the  results  of  an  evali^ation  of  mortahty 
among  active  employees  and  retirees 
from  two  manufacturxig  locations  (Ex. 
No.  142-13-A).  Death  i  occurred 
between  January  1, 1<  73  and  December 
31, 1982.  At  the  Wooc  I 
Refinery,  a  significant  < 


rere  found  for  brain 

employed  in 

antrol 
its;  paraffin, 
bonia  process 
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River,  Illinois 
excess  of  deaths 


due  to  leukemia  was  observed  (14 
observed;  6.4  expected]  resulting  in  a 
SMR  of  219  for  all  leukemia.  Eight 
deaths  were  observed  from  acute 
myelogenous  leukemia  (AML)  whereas 
2.0  were  expected,  resulting  in  a  SMR  of 
400.  On  the  basis  of  these  observations, 
an  epidemiologic  consultant  to  the 
company  concluded: 

There  is  no  reasonable  possibility  that  the 
data  are  the  result  of  any  error  or  errors  or 
random  variations  of  consequence;  nor  is  it 
likely  that  these  findings  can  be  attributed  to 
confounding  by  a  non-occupational  cause  of 
AML ....  The  specific  cause  of  the  excess  of 
AML  at  Wood  River  is  unknown.  However, 
benzene  is  an  established  cause  of  AML  and 
there  is  anecdotal  evidence  that  in  years  past 
benzene  was  present  in  the  ambient  air  at 
Wood  River  at  levels  that  exceed  the  current 
standard.  Thus,  benzene  is  the  most  likely 
cause  of  the  excesses  seen. 

At  the  Deer  Park.  Texas  Refinery 
facility,  6  deaths  from  all  forms  of 
leukemia  were  noted  among  refinery 
workers  as  compared  to  2.60  expected, 
SMR-230.  Three  acute  myelogenous 
leukemia  deaths  were  observed  versus 
about  0.8  expected.  SMR-375.  These 
results  were  of  borderline  statistical 
significance.  The  study  of  mortality  at 
both  of  these  facilities  examined  causes 
of  death  for  "active"  employees  and 
retirees  and  excluded  "terminees"  who 
were  not  followed  after  termination  of 
employment  at  Shell  Thus,  the  actual 
number  of  cases  of  leukemia  related  to 
exposure  in  this  occupational  setting 
may  have  been  greater. 

Further  analysis  by  job  category  for 
the  14  leukemia  deaths  identified  among 
the  3,976  white  males  included  in  the 
Wood  River  Refinery  was  submitted  to 
OSHA  in  May  1984  (Ex.  No.  160-12).  Of 
14  leukemia  deaths  identified  (versus  6.6 
expected)  in  the  study,  3  had  worked  in 
laboratory  jobs  where  benzene  was 
used.  5  spent  most  of  their  careers  as 
maintenance  workers,  but  it  was  not 
known  if  they  were  assigned  to  benzene 
units,  while  6  were  categorized  as 
probably  having  no  benzene  exposure 
above  refinery  background  levels. 

In  December  of  1984,  the  results  of  a 
case  control  study  of  the  14  leukemia 
deaths  identified  between  1973-1982  at 
the  Wood  River  Refinery  were 
submitted  to  OSHA  (Ex.  No.  165).  A 
statistically  significant  relative  risk  of 
9.5  for  acute  myelogenous  leukemia  was 
observed  for  engineering  field  foremen. 
Relative  risks  for  leukemia  for  other 
department/job  categories  ranged 
between  1.5  and  4.6,  but  were  not 
statistically  significant.  In  the  authors' 
opinion,  the  former  observation  met  all 
criteria  for  a  positive  result.  However, 
they  felt  its  interpretation  remained 
unclear.  As  a  result  of  the  statistical 


analyses  presented,  the  authors 
concluded  that  the  study  produced  no 
distinctly  positive  result  and  that  the 
reason  for  the  excess  leukemia  among 
the  refinery  workers  remained 
unexplained.  The  authors  raised  several 
possible  explanations  for  their  failure  to 
statistically  associate  the  leukemia  with 
any  specific  chemical.  Among  the 
limitations  fisted  were  small  sample 
size,  the  jobs  and  departments  described 
did  not  specify  distinct  substance 
exposures,  and  the  substance  of  greatest 
interest  to  the  authors,  benzene,  is 
volatile  and  could  have  drifted  from 
location  to  locafion  causing  ostensibly 
unexposed  jobs  actually  to  entail 
exposure. 

An  historical  prospective  mortality 
study  was  conducted  by  Wong  et  al. 
(1983)  for  the  Chemical  Manufacturers 
Association  (CMA)  (Ex.  No.  151-A).  The 
mortality  experience  of  4,602  male 
chemical  workers  from  seven  plants 
who  were  occupationally  exposed  to 
benzene  for  at  least  6  months  between 
1946  and  1975  was  compared  with  that 
of  3,074  chemical  workers  from  the  same 
or  similar  plants  who  had  no  known 
occupafional  exposure  to  benzene.  Vital 
status  was  followed  through  December 
31, 1977.  Of  the  7,676  men  in  the  total 
cohort,  6,463  (84.2%)  were  found  to  be 
alive,  1,036  (13.5%)  were  deceased,  and 
177  (2.3%)  were  of  unknown  vital  status. 
Death  certificates  were  obtained  for 
1,013  (97.8%)  of  the  deceased  employees. 
Those  lost  to  follow-up  were  included  in 
the  analysis  only  until  the  last  date  of 
contact  and  their  mortality  experience 
was  assumed  to  be  similar  to  the  rest  of 
the  cohort. 

Exposure  to  benzene  was  divided  into 
continuous  (with  some  intermittent) 
exposure  (3,536  men)  and  intermittent  or 
casual  exposure  (1,066  men).  Continuous 
exposure  was  divided  into  4  categories 
of  8-hour  TWAs  and  3  categories  of 
peak  exposures: 


Parts 

per 

million 

8=hour  TWA 

Low <i 

Medium l-io 

High _ 11-50 

Very  High >50 

Peak 

Low <25 

Medium 25-100 

High >  100 


Intermittent  exposure  was  characterized 
by  peaks  only,  as  indicated  above.  Each 
job  was  divided  into  34  uniform  tasks 
and  the  amount  of  time  spent  at  each     - 
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task  was  determined.  Benzene  expomire 
for  each  task  was  based  on  available 
industrial  hygiene  measorements  and 
production  and  process  changes.  These 
were  summed  for  each  job.  faidustrial 
hygiene  data  for  some  plants  were 
limited  prior  to  197a  Two  plants  (6  and 
7)  did  not  use  the  uniform  task  approach 
and  exposures  were  estimated  by 
supervisors  or  an  industrial  hygienist. 

The  standardized  mertahty  ratio 
(SMR)  was  used  to  compare  cause- 
specific  mortality  for  both  those 
exposed  and  unexposed  to  benzene  with 
the  general  U.S.  population.  Expected 
values  were  based  on  U.S.  national  age- 
cause-race-specific  mortality  rates  for  5- 
year  time  periods  from  1946-1977.  For 
some  site-specific  c£mcers  that  appeared 
to  be  in  excess  among  the  benzene 
exposed  cohort,  further  analyses  were 
conducted  contrastii^  observed  deaths 
in  the  exposed  group  with  observed 
deaths  among  workers  at  the  same 
plants  who  were  not  exposed  to 
benzene.  The  Mant^Haenszel  chi- 
square  and  relative  risks  were  used  for 
these  comparisons. 

Age  and  race  adjusted  Mantel- 
Haenszel  chi-squares  and  relative  risks 
for  all  lymphatic  and  hematopoietic 
cancers  combined  indicated  a 
significantly  increased  risk  for  benzene 
exposed  (continuous  and  intermittent) 
white  males  (RR=4.  66,  p=0.03)  when 
compared  to  the  non-exposed  workers. 
This  excess  was  primarily  due  to  seven 
leukemia  deaths  observed  in  the 
exposed  group  and  none  observed  in  the 
nonexposed  group.  When  only 
continuously  benzene  exposed  workers 
were  compared  with  the  nonexposed 
group,  the  excess  of  lymphopoietic 
cancer  was  significant  for  white  males 
and  all  males,  respectively  (RR=5.3, 
p=0.02;  RR=3.2,  p=0.04).  None  of  the 
seven  leukemia  deaths  were  of  the  acute 
myelogenous  cell  type.  Two  were 
chronic  myeloid  leukemia,  two  were 
chronic  lymphatic  leukemia,  and  one 
each  was  from  unspecified  Ijnmphatic 
leukemia,  acute  lymphatic  leukemia,  and 
acute  other  unspecified  leukemia.  The 
remaining  lymphatic  and  hematopoietic 
cancer  deaths  in  benzene  exposed 
workers  were  due  to  multiple  myeloma 
(3),  reticulum  cell  sarcoma  (3),  Hodgkin's 
disease  (2),  lymphosarcoma  (1),  and 
other  lymphoid  tissue  neoplasms  (3). 

Of  the  3  deaths  from  multiple 
myeloma  observed  among  the  benzene 
exposed  workers,  2  were  identified 
among  the  intermittent  exposing  group 
as  compared  to  0.56  expected  (RR=3.8) 
based  on  U.S.  rates.  (Since  deaths  &om 
multiple  myeloma  wrere  not  observed 
among  the  non-benzene  exposed 
workers,  an  expected  value  based  on 


the  latter  gnmp  would  not  have  been 
appropriate.) 

Analysis  by  length  of  exposure 
indicated  to  the  author  that  it  was  not  a 
particulariy  sensitive  parameter  for 
quantification  of  either  leidtonia  or 
lymphopoietic  cancer  mortality  risk. 
However,  when  the  data  were  analyzed 
by  cumulative  ejqsosure,  statistically 
significant  dose-response  relationships 
were  detected  for  leukemia  as  well  as 
for  the  broader  category  of  all 
lymphopoietic  cancer.  As  shown  in 
Table  C;  for  those  with  less  than  180  - 
ppra-months  of  exposure,  a  2rfdid  risk  of 


all  lympho-hematopoietic  cancers  was 
observed,  whereas  for  those  with  more 
than  720  ppro-months  of  benzene 
exposure,  a  4-fold  relative  risk  of  aU 
lymphatic  and  hematopoietic  cancers 
con>bined  was  observed  when 
compared  to  the  mortality  experience  of 
non-benzene  exposed  employees.  "Die 
Mantel-Haenszel  chi-square  was 
significant  for  an  upward  trend  analjrsis 
for  all  lymphohematopoietic  cancers 
(p=0.02)  and  for  leukemia  (p=0.01)  and 
of  borderline  significance  (p= 0.057}  for 
non-Hodgkin's  Ij^phopoietic  cancer. 


Table  C— Mantel-Haenszel  Relative  Risks  and  ExTENStON  CHt-SouARES  for  Lymphatic 

AND  HEMATOPOETC  CANGER.    LfUKEMiA,    NON-HOOGKIN'S   LYMPHOMA   AND    NON-HOOQKIN'8 

Lymphopoietic  Cancer  by  Cumulative  Occupational  Exposure  to  Benzene.  Aojusteo 
FOR  Age  AND  Race 


CwMoldMBKSttlCO) 

Cumuwwe 

eapoeive 
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3 
S 
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2 
1 
3 
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3 
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S 
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1.00 
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ZM 
3.93 

Leukemia  and  aNukainla  (204-207) — 

■S.42 

OtMO 

(•) 

>6.4« 

0011 

MnnAlnr^^m/m  hmttl*rvim  OnO   9n9   9(m 

1.00 
1.40 
2.23 
1.07 
1.00 
Z71 
2M 
4.12 

0.14 

0.719 

3jS« 

ouas7 

'  StttBfcally  ayyfcant  at  me  0  05  level  .j_»_,j_^  . 

•  Lymphattc  ana  hanwiopoieac  cancev  inolydaa  NuiMMNlBlaMla  lympliaMN^ 

'Undekned. 

Source:  WOng  al  aL  (1963)  (Ex.  Ho.  1S1-A). 


Analyses  were  also  performed  to 
determine  the  relationship  between 
peak  exposing  to  benzene,  i.e., 
maximum  peak  below  2S  nnn,  or 
between  25-100  ppm,  or  above  100  ppm, 
and  relative  risk.  No  significant  peak 
exposure  response  relationship  was 
observed.  These  findings  suggest  that  a 
cumulative  dose  concept  may  be  better 
than  a  maximum  peak  exposure  concept 
when  trying  to  determine  dose-response 
relationships.  It  should  be  noted, 
however,  that  those  experiencing  peak 
exposures  below  25  ppm  had  a  relative 
risk  of  3.4  while  those  subjected  to 
peaks  exceeding  100  ppm  had  a  relative 
risk  of  3.1.  Thus,  lack  of  a  peak  exposure 
response  relationship  in  the  study  may 
be  the  reflection  of  a  high  relative  risk 
among  those  experiencing  relatively 
lower  peak  benzene  exposures. 

As  a  result  of  the  analyses,  Wong  et 
al.  concluded  that  there  was  a 
significant  association  between 
occupational  exposure  to  benzene  and 
leukemia.  aU  lymphopoietic  cancers,  as 
well  as  non-Hodgkin's  lumphopoietic 
cancer. 


A  number  of  studies  have  noted 
exesses  of  mortality  from  chronic 
lymphatic  leukemia,  myelogosous 
leukemia  and  lymphosarcoma  among 
persons  exposed  to  benzene  and 
benzene  containing  solvents  while 
employed  in  the  rubber  industry 
(McMichael  et  al,  1975.  Ex.  Na  12ft-18: 
Monson  and  Nakano.  1976,  Ex.  Na  128- 
20;  Tyroler  et  al,  1976,  Ex.  No.  144-21; 
Delzell  and  Monson.  1982,  Ex.  No.  144- 
32). 

The  International  Agency  for 
Research  on  Cancer  (lARC)  (1982)  (Ex. 
No.  159-38A)  has  reviewed  many  of  the 
epidemiologic  studies  of  canc^s  risk 
among  woricers  in  the  rubber  industry. 
Excesses  of  cancer  of  the  lymphatic  and 
hematopoietic  systems  were  observed 
among  rubber  workers  in  both  the  U.S. 
and  the  U.K.  lARC  concluded  that  there 
was  sufficient  evidence  to  indicate  an 
excess  occurrence  of  leukemia  in  rubber 
workers  and  to  indicate  a  causal 
association  with  occupational 
exposures,  presumably  to  solvents. 

An  increased  risk  of  leukemia  has 
been  reported  among  persons  with 
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atomic  bomb  expc  sure  and  potential 
occupational  expo  sure  to  benzene  as 
compared  to  indiv  duals  who 
experienced  atomic  bomb  exposure  only 
(Ishimaru  et  al.  1971,  Ex.  No.  128-16).  In 
all  of  these  studied  potential  exposure 
to  benzene  was  assumed  from  history  or 
occupation. 

Some  studies  of  workers 
occupationally  ex|  osed  to  benzene  have 
not  reported  signif  cant  excesses  of 
cancer.  Thorpe  (Ifl  1^4)  (Ex.  No.  144-202) 
reviewed  data  for  98.000  petroleum 
refining  and  petrochemical  workers  in 
eight  European  coi  mtries  and  reported 
no  excess  of  deaths  due  to  leukemia. 
lARC  reviewed  this  study  and  stated 
"the  study  suffers  rom  problems  of 
ascertainment  specificity  and  validity 
of  diagnosis  and  tl  e  'healthy  worker 
effect'  in  the  calcu  ation  of  SMRs" 
(lARC.  1982.  Ex.  N ).  128-8).  More 
detailed  discussioi  is  of  the  limitations  of 
the  methodology  u  led  by  Thorpe  have 
been  published  (Bi  own,  1975;  lARC, 
1982:  Infante  and  \  /hite,  1983)  (Ex.  Nos. 
159-14.  2-35, 128-8  . 

In  a  study  invol'  ing  784  persons 
employed  in  footw  >ar  and  tire 
processing  and  fabrication  in  a  Finnish 
rubber  plant  for  at  least  3  months 
between  1953  and  1976,  Kilpikari  (1982) 
(Ex.  No.  144-158)  r  tported  no  significant 
excess  cancer  risk.  However,  the 
number  of  workers  studied  was  quite 
small  and  the  folio  iv-up  period  was 
short,  resulting  in  1  ttle  statistical  power 
to  detect  any  incre  ise  in  risk,  if  one 
were  present.  Furtl  lermore,  the  relative 
risk  of  death  due  t(  i  cancer  among 
person  exposed  foi  more  than  10  years 
was  1.7. 

The  induction  pt  riod  for  benzene  and 
leukemia  appears  I  o  have  a  wide  range. 
Deaths  from  leukemia  among  workers 
occupationally  exp  osed  to  benzene  have 
occurred  in  as  shoi  t  a  time  period  as  2 
years  and  as  long  i  s  50  years  after 
estimated  onset  of  exposure.  We  have 
attempted  to  estimate  the  induction 
period  from  report!  that  provided  the 
data  to  allow  such  an  analysis. 

Aksoy  (1977)  [Ex .  No.  144-160] 
reported  34  cases  c  f  leukemia  among 
shoeworkers  in  Turkey  between  the 
years  1967  and  197  >.  Proliferation  of 
benzene  as  a  majo:  solvent  in  the  shoe 
industry  in  Turkey  began  in  1961  and 
was  prohibited  fro(n  use  as  a  solvent  in 
1969.  Assuming  th^t  all  the  cases  were 
Hrst  exposed  in  19(  1,  his  report 
indicates  that  the  i  iduction  period  for 
the  34  leukemia  ca:  les  ranged  from  6  to 
14  years  with  a  meaian  of  11  years.  If 
cases  were  first  ex  )osed  after  1961,  the 
induction  period  o  iviously  would  be 
shorter.  If  foUow-u  )  were  extended,  the 
average  induction  >eriod  might  either 


increase  or  decrease  depending  upon 
year  of  initial  exposure  and  death. 

Vigliani  (1976)  [Ex.  No.  128-5] 
reported  the  induction  period  to  range 
from  3  to  23  years  with  a  median  period 
of  9  years  based  on  11  cases  of  acute 
leukemia  observed  at  the  Clinica  del 
Lavoro  of  Milano.  The  NIOSH  report 
(Rinsky  et  al.  1981)  (Ex.  No.  128-32] 
indicates  a  median  period  of  12  years 
(rt^ige  2  to  22  years]  between  initial 
benzene  exposure  and  death  from 
leukemia  based  on  the  8  cases  that  fit 
the  study  cohort  definition  and  follow- 
up  period.  The  induction  period  may  be 
overestimated  in  this  study  for  two 
reasons.  First,  induction  period  was 
defined  as  the  interval  between  initial 
exposure  and  death  rather  than  clinical 
recognition  of  leukemia;  second,  by 
cohort  definition,  workers  who  were 
initially  employed  between  1937-1949 
had  to  survive  between  1  and  13  years 
to  be  included  in  the  study  cohort. 
(Follow-up  began  in  1950.)  Thus, 
individuals  who  may  have  died  from 
leukemia  with  a  short  induction  period 
would  not  have  been  included  in  the 
study. 

In  the  recent  CMA  study  by  Wong  et 
al.  (1983)  [Ex.  No.  152],  the  median 
induction  period  for  7  leukemia  deaths 
ranged  between  6  and  49  years  with  a 
median  of  28  years.  OSHA  believes, 
however,  that  estimates  of  leukemia 
induction  period  based  on  this  study 
would  be  overestimated.  Induction 
period  was  again  defined  as  the  time 
interval  between  initial  exposure  to 
benzene  and  death,  rather  than  clinical 
manifestation  of  leukemia.  This 
distinction  is  of  particular  importance  in 
the  Wong  et  al.  study  as  the  major  cell 
type  of  the  leukemia  deaths  was 
lymphocytic — a  cell  type  which  has  a 
much  longer  survival  time  than 
myelogenous  leukemia  (the  most 
common  cell  type  associated  with 
benzene  exposure).  Because  of  advances 
in  treatment,  individuals  with  lymphatic 
leukemia  may  survive  20  or  more  years, 
whereas,  those  diagnosed  with 
myelogenous  leukemia  usually  do  not 
survive  more  than  a  year. 

The  study  of  primarily  retired  Shell 
Oil  company  workers  employed  at  the 
Wood  River,  Illinois  and  Deer  Park, 
Texas  facilities  indicates  a  period  of  17 
to  54  years  between  date  of  hire  and 
death  from  leukemia  [Ex.  No.  142-13]. 
The  median  period  was  36  years  for  14 
Wood  River  leukemia  deaths  and  33 
years  for  8  Deer  Park  leukemia  deaths. 
The  induction  period  for  leukemia  as  a 
result  of  benzene  exposure  from  this 
study  would  be  biased  toward  an 
overestimate,  because  the  study 
consisted  mainly  of  retired  workers. 


These  workers  had  to  survive  to 
retirement  in  order  to  be  included  in  the 
study.  Vital  status  of  terminated 
workers  was  not  determined.  Date  of 
initial  employment  (fix)m  which 
induction  period  was  estimated)  did  not 
necessarily  correspond  to  date  of  Initial 
exposure  to  benzene,  which  could  not  be 
clearly  defined. 

On  the  basis  of  the  evaluation  of  the    ■ 
above  mentioned  reports  that 
considered  induction  period  for 
leukemia,  OSHA  believes  that  the 
reports  by  Aksoy  (1977),  Vigliani  (1976) 
and  NIOSH  (1981)  (Ex.  Nos.  144-160. 
128-15,  32)  provide  the  most  complete 
data  and  largest  numbers  of  cases  upon 
which  to  make  such  an  estimate.  The 
Aksoy  report  suggests  an  induction 
period  of  11  years  based  on  34  cases  of 
leukemia,  the  Vigliani  reports  suggests  a 
period  of  9  years  based  on  11  cases  of 
leukemia  and  the  NIOSH  study 
indicates  a  median  period  of  12  years 
(based  on  8  deaths)  between  initial 
exposure  to  benzene  and  death  from 
leukemia.  Thus,  OSHA  preliminarily 
believes  that  11  years  is  a  reasonable 
estimate  of  the  average  time  for  the 
induction  of  leukemia  associated  with 
occupational  exposure  to  benzene. 
Public  comment  on  this  question  is 
solicited. 

C.  Cytogenetic  Effects  in  Humans 

Cytogenetic  changes  indicate  an 
alteration  in  the  genetic  material  (DNA) 
of  a  cell.  An  increasing  amount  of 
evidence  indicates  that  latent  diseases 
such  as  cancer,  birth  defects,  and 
genetic  disease  may  be  initiated  by 
alterations  in  cellular  DNA  (Bloom  et  al., 
1981)  (Ex.  No.  15ft-12).  Thus,  cytogenetic 
studies  analyze  alterations  or 
aberrations  in  the  structure  or  number  of 
chromosomes  and  exchanges  of 
segments  between  the  two  chromatid9 
or  arms  of  a  chromosome,  called  sister 
chromatid  exchange.  These  changes  in 
the  chromosomes  indicate  that  the  DNA 
or  genetic  material  of  the  cell  has  been 
altered  by  some  genotoxic  agent. 

Induced  cytogenetic  changes  in 
lymphocytes  have  been  shown  to  be  a 
sensitive  indicator  of  low  level 
exposure,  brought  about  by  such  factors 
as  occupational  exposure  to  radon 
daughters  and  exposure  to  ionizing 
radiation  (Bloom  et  al.  1981)  (Ex.  No. 
159-12).  Although  such  undesirable 
changes  cannot  be  used  to  predict 
specific  health  effects  in  an  individual, 
they  do  give  an  estimate  of  the 
magnitude  of  an  exposure  that  could 
increase  the  risk  of  disease  (under 
question)  in  the  exposed  population 
(Bloom  et  al.  1981)  (Ex.  No.  159-12). 
Consequently,  as  stated  by  an  expert 
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panel  on  cytogenetics,  ••*  •  * 
cytogenetic  study  of  both  chromosomal 
aberrations  and  SCEs  (sister  chnunatid 
exchanges)  has  a  dear  i^ce  in  the 
evahiation  of  human  populations 
exposed  to  known  or  suspected 
mutagens  *  *  *.  Furthermore,  many,  if 
not  most,  agents  causing  aberrations,  or 
dastogens,  are  also  carcinogens,  at  least 
in  animals"  (ffloom  et  aL  1961)  (Ex.  No. 
159-12).  In  addition  to  benzene,  several 
substances  known  to  cause 
chromosonial  aberrations  in  humans  are 
also  known  to  cause  cancer  in  humans, 
i.e.,  vinyl  chloride,  radon  daughters, 
ionizing  radiation,  arsenic,  myieran, 
melphalan,  and  chromium  (lARC,  Suppl. 
4, 1982)  (Ex.  No.  159-38).  Moreover, 
individuals  who  have  ii^rited 
chromosome  breakage  syndromes  like 
Fanconi's  anemia.  Bloom's  syndrome 
and  ataxia  telangiectasia,  or  persons 
with  chromosomal  anomalies  like 
Down's  Syndrome  are  known  to  have 
increased  risk  of  develc^ing  cancer. 

Thus,  numerous  investigators  have 
studied  chromosomal  aberrations  in 
bone-marrow  cells  and  peripheral 
lymphocytes  from  persons  known  to 
have  been  exposed  to  benzene, 
including  patients  with  either  a  ciurent 
or  a  past  history  of  benzene-induced 
blood  dyscrasias.  Studies  have 
repeatedly  demonstrated  significant 
increases  in  chromosomal  aberrations. 
This  literature  has  been  reviewed  by 
lARC  (1982)  (Ex.  No.  12»-8).  Therefore 
only  some  of  the  studies  indicating 
benzene  induced  chromosomal  damage 
will  be  discussed  here. 

Fomi  and  collaborators  (Fomi  et  aL, 
1971a.b)  (Ex.  Nos.  128-48, 144-93) 
examined  two  groups  of  workers  with 
chronic  benzene  poisoning.  One  group 
included  25  subjects  who  had  recovered 
from  benzene  hemopathy  one  to  18 
years  previously,  plus  four  others 
showing  acute  toxidty  at  the  time  of 
first  chromosome  examination.  The 
other  group  was  comprised  of  34 
workers  in  a  rotogravure  plant  who  had 
been  exposed  in  1952-1953  to 
concentrations  of  125-532  ppm  benzene 
in  air,  leading  to  toxic  effects. 
Lymphocytes  from  both  groups  showed 
significantly  higher  levels  of 
chromosomal  aberrations  than  those   . 
from  age-matched  controls.  Follow-up 
cytogenetic  studies  indicated  a  tendency 
toward  a  decrease  in  unstable 
aberrations  and  a  persistence  or 
increase  in  stable  aberrations  (Fomi  et 
al.,  1971)  (Ex.  No.  128-48). 

The  Bnding  of  significant  increases  in 
chromosomal  aberrations  in  blood  and 
bone  marrow  (Fomi  and  Moreo,  1967, 
1969)  (Ex.  Nos.  128-46,47)  and  in 
'lymphocytes  from  dinically 


symptomatic  sub|ects  exposed  to 
benzene  has  been  confirmed  in  several 
other  investigations  (Hartwich  et  aU 
1969  (Ex.  Na  128-51);  Sellyei  and 
Kelemen,  1971  (Ex.  Na  128-58):  Erdogen 
and  Aksoy,  1973  (Ex.  No.  128-53);  Hudak 
Gombosi,  1977  (Ex.  No.  128-54);  Van  den 
Berghe  et  al.,  1979  (Ex.  No.  128-^).  Fomi 
and  Moreo  (1967, 1969  (Ex.  No.  128-40, 
47))  hypothesized  that  such  aberrations 
are  involved  in  the  eventual 
development  of  leukemia  in  benzene- 
exposed  individuals. 

"Tough  and  others  (Tough  and  Court 
Brown,  1965  Ex.  No.  144-136;  Tot^  et 
al.,  1970  Ex.  No.  1^-49)  studied  workers 
in  three  different  factories  who  had  been 
exposed  to  benzene  in  the  atmosphere 
for  approximately  one  to  25  years.  The 
workers  showed  no  evidence  of  acute 
benzene  toxicity.  Among  tfie  38  workers 
who  had  been  exposed  to  25-150  ppm 
benzene  until  two  to  four  years  prior  to 
blood  sampling,  the  incidence  of  cells 
with  onstable  chromosomal  aberrations 
was  higher  than  was  expected  in  the 
general  population.  Other  workers 
exposed  intermittently  to  approximately 
12  ppm  benzene  for  2-26  years  showed 
no  increase  in  chromosomal 
abnormalities  in  their  l3rmphocytes.  The 
authors  hesitated,  however,  to  relate 
these  effects  to  benzene  exposure  alone, 
since  there  was  evidence  that  age  and 
other  environmental  factors  may  also 
have  been  contributory. 

Other  studies  report  increased  levels   . 
of  chromosomal  aberrations  in 
asymptomatic  workers  who  had  been 
exposed  to  benzene  (Hartwich  and 
Schwanitz,  1972  (Ex.  No.  128-52);  Khan 
and  Khan.  1973  (Ex.  No.  128-56],  Freclga 
et  al.,  1979  (Ex.  No.  128-57)).  fai  one 
study,  although  the  rate  in  individual 
workers  was  at  tfie  upper  limit  of  normal 
(Hartwich  and  Schwanitz,  1972  (Ex.  No. 
128-52)],  the  mean  aberration  rate  of 
cells  from  nine  refinery  workers 
exposed  to  relatively  low  levels  of 
benzene  was  significantly  elevated 
when  compared  with  that  in  controls.  In 
a  study  of  lymphocytes  from  12 
industrial  gasworks  workers  exposed  to 
benzene,  a  statistically  significant 
increase  in  chromosomal  aberrations 
was  found  (Fredga  et  al.,  1979]  (Ex.  No. 
128-57).  The  increase  in  the  12  industrial 
workers  studied  was  regarded  as  being 
due  to  benzene  exposure  (5-10  ppm). 

Watanabe  et  al.  (1980,  Ex.  No.  144-46) 
found  no  evidence  of  an  increased 
frequency  of  chromosomal  aberrations 
but  reported  a  low  frequency  of  sister 
chromatid  exchange  among  nine  female 
workers  engaged  in  painting  ceramics 
who  had  been  exposed  to  1-9  ppm  for  1- 
20  years  or  in  seven  female  workers 
who  had  been  expo'feed  to  3-50  ppm 


benzene  for  2-12  years.  However, 
urinary  excretion  of  phenol  was  not 
elevated  in  post-shift  samples  when 
compared  with  pre-work  samples  in  the 
same  workers,  indicating  atmospheric 
exposures  below  10  ppm  at  the  time  of 
the  survey  (NIOSH.  1974)  (Ex.  No.  84B- 
3). 

A  study  of  Dow  Chemical  Company 
workers  indicates  a  significant  increase 
in  chromosomal  aberrations  in  workers 
whose  average  benzene  exposures  were 
below  10  ppm  (Kilian  and  Daniel,  1978) 
(Ex.  No.  159-45).  52  benzene  exposed 
workers  whose  average  exposure  was 
less  than  10  ppm  were  compared  with  44 
per-employment  controls.  Workers  who 
had  been  exposed  to  low-level  benzene 
for  an  average  of  56.6  months  were 
found  to  have  twice  the  percentage  of 
chromosomal  breaks  and  three  times 
more  marker  chromosomes  than  the 
control  group.  Almost  twice  as  many 
benzene  workers  as  controls  had  both 
breaks  and  markers  (p  less  than  0.01). 

Picciano  (1979)  (Ex.  No.  144-118) 
further  analyzed  the  data  from  the  Dow 
study.  Thirty-eight  exposed  workers 
(73.1  percent)  had  chromosome  breaks 
as  compared  to  18  nonexposed 
individuals  (409  percent)  with 
chromosome  breaks.  When  individuals 
widi  both  chromosome  breaks  and 
markers  were  compared,  less  than  3 
percent  of  the  non-exposed  individuals 
showed  changes  while  27%  of  the 
workers  exposed  to  bezene  revealed 
such  aberrations  (p  less  than  0.001). 
These  workers  were  also  exposed  to 
other  aromatic  hydrocarbon  solvents. 
The  degree  of  contact  with  those 
solvents  was  less  than  with  benzene.  An 
elevation  of  chromosomal  aberratioift 
was  evident  in  workers  exposed  to  less 
than  1  ppm  as  compared  with  controls. 
A  linear  dose-response  relationship 
between  chromosomal  damage  and 
benzene  levels  ranging  between  less 
than  one  and  10  ppm  was  observed. 

D.  Experimental  Evidence  of 
Carcinogenicity 

Since  the  publication  of  the  1978 
benzene  standard,  new  experimental 
results  demonstrating  benzene  induced 
cancer  in  animals  have  been  reported. 
These  studies  were  carried  out  in  three 
independent  research  centers:  the 
University  of  Bologna,  Italy,  under  Dr.  C. 
Maltoni,  the  New  York  University  under 
Dr.  C.A.  Snyder  and  the  National 
Toxicology  Program  (NTP)  with  Dr. 
]ames  Hull  as  project  manager.  All  three 
studies  found  benzene  to  be 
carcinogenic  in  animals. 

Maltoni  and  Scamato  (1979)  (Ex.  No. 
144-76]  reported  that  doses  of  50  and 
250  mg/kg  of  body  weight  of  benzene 


JMI 


50528 


F'  ideral  Register  /  Vol.  sq  No.  237  /  Tuesday.  December  10. 1985  /  Proposed  Rules 


given  orally  to  Spra  ^e-Dawley  rats  4- 
to-5  days  weekly  fo  -  52  weeks  was 
carcinogenic  in  a  dpse-response 
manner.  Benzene  wfis  found  to  cause 
Zymbal  gland  carcinomas,  mammary 
carcinomas  and  leujcemias.  Among  the 
female  rats.  0/30,  2^30  and  8/22  of  the 
control,  low  and  high  dose  groups, 
respectively,  develoied  Zymbal  gland 
carcinomas.  Using  toe  Cochran- 
Armitage  test  the  positive  trend  was 
statistically  significant  (p=0.001].  Using 
the  Fisher  exact  test  the  difference  in 
frequency  of  Zymbat  gland  carcinomas 
between  the  controljand  high-dose  group 
was  also  significantJ  p=0.003.  Among 
the  same  groups  of  ^male  rats  3/30, 4/ 
30  and  7/32,  respectively  developed 


pinomas.  and  1/30. 
ctively,  developed 

fits  of  the  control. 
}ups.  0/3a  0/30 


mammary  gland  i 
2/30  and  1/32.  resp 
leukemias. 

Among  the  male  i 
low  and  high  dose  i,      . 
and  4/33  developed  leukemias 
(unspecified).  Using  khe  Cochran- 
Armitage  test  the  positive  trend  was 
statistically  significaint  (p= 0.008)  but  the 
difference  between  ^e  control  and  high 
dose  grdups  was  not  signiflcant  using 
the  Fisher  exact  test  l(p= 0.069)  (lARC 
1982)  (Ex.  No.  128-8)i  No  Zymbal  gland 
carcinomas  were  obferved  in  either  the 
control  or  benzene  treated  male  rats.  In 
the  high  dose  group,  Maltoni  and 
Scamato  (1979)  (Ex.  No.  144-76)  also 
observed  two  female  rats  with  skin 
carcinomas  and  one  tnale  rat  each  with 
a  hepatoma  and  a  subcutaneous 
angiosarcoma.  These  types  of  tumors 
were  not  observed  ir  the  control  or  low 
dose  groups. 

In  another  study  by  Maltoni  et  al. 
(1982J  (Ex.  No.  144-30),  Zymbal  gland 
carcinomas  were  inc  [iced  in  rats 


exposed  to  airborne 


:oncentrations  of 


2)/nbtt  ^ind  cvcinonM... 
Squamous  cM  mpMom—  (or«)caily) 
Squamous  eel  caronoma*  (on 
Squamous  C8«  Paptfomas  (sUn  .. 
Squamous  cat  caidnomas  (ata  k 


'  NTP  SkKtf.  1963. 

«  Eivvatonl  8-«wur  almosp  lertc  exposure  leva*  tor  5  days  per  toeek  assuming  100  percent  absorption. 


benzene.  In  these  studies  benzene  was 
administered  by  inhalation  at  a 
concentration  of  200  ppm,  4-hours  daily. 
S-days  a  week  to  pregnant  Sprague 
Dawley  rats  from  the  12th  day  of 
pregnancy  up  to  the  delivery  of  the 
offspring.  The  offspring  were  then 
exposed  by  inhalation  to  200  or  300  ppm 
of  benzene  for  4  or  7  hours  per  day, 
respectively,  for  5-days  a  week  for  up  to 
104  weeks.  At  104  weeks,  of  the  137 
male  and  female  rats  at  risk,  eight 
(5.87%)  had  developed  Zymbal  gland 
carcinomas  as  compared  to  0%  for  the 
concurrent  controls. 

Snyder  et  al.  (1978)  (Ex.  No.  144-127) 
published  a  preliminary  report  on 
inhalation  studies  of  benzene  in  CD-I 
mice.  Groups  of  40  CD-I  mice  were 
exposed  for  6  hours/day,  5  days/week, 
for  life  to  atmospheric  concentrations  of 
O  (control),  100  ppm  or  300  ppm 
benzene.  Two  mice  in  the  300  ppm 
benzene  exposed  groups  developed 
myelogenous  leukemia.  No  leukemias 
were  observed  in  the  control  or  100  ppm 
benzene  exposed  groups. 

Snyder  et  al.  (1980)  (Ex.  No.  128-77) 
reported  8  cases  of  lymphoreticular 
neoplasm  (6  thymic  lymphocytic 
lymphomas,  1  plasmocytoma,  and  1 
hemocytoblastic  leukemia)  among  40  C- 
57  black  mice  exposed  to  airborne 
concentrations  of  300  ppm  benzene  for  6 
hours  a  day,  5  days  a  week  for  Ufe. 
Among  the  control  mice,  two  developed 
hemolymphoreticular  neoplasms  (two 
lymphocytic  lymphomas).  The  increase 
in  these  neoplasms  among  the  treated 
mice  was  statistically  significant 
(p=0.005). 

The  National  Toxicology  Pro-am 
(NTP)  has  recently  completed  a  2-year 
chronic  toxicity  study  of  benzene  in 
mice  and  rats  (Ex  No.  148).  Male  rats 


were  administered  benzene  doses  of  50, 
100  and  200  mg/kg  of  body  weight  by 
oral  gavage  for  two  years.  Female  rats 
were  administered  25,  50  and  100  mg/kg. 
Mice  of  both  sexes  were  administered 
benzene  doses  of  25,  50  and  100  mg/kg. 
There  were  50  animals  per  sex  per 
treated  group  plus  50  animals  per  sex  for 
the  control  group.  Benzene  was 
carcinogenic  for  male  and  female  F344 
rats  and  male  and  female  B6C3F1  mice. 
Leukopenia  also  was  induced  in  both 
sexes  of  mice  and  rats. 

NTP  (Ex.  No.  148)  concluded  the 
followring: 

Under  the  conditions  of  these  studies,  there 
was  clear  evidence  of  carcinogenicity  of 
benzene  for  male  F344/N  rats,  female  F344/N 
rats,  male  B6C3Fi  mice  and  female  B8C3Fi 
mice.  For  male  rats,  benzene  caused 
increased  incidences  of  Zjrmbal  gland 
carcinomas,  squamous  cell  papillomas  and 
squamous  cell  carcinomas  of  the  oral  cavity, 
and  squamous  cell  papillomas  and  squamous 
cell  carcinomas  of  the  skin.  For  female  rats, 
benzene  caused  significantly  increased 
incidences  of  Zymbal  gland  carcinomas  and 
squamous  cell  papillomas  and  squamous  cell 
carcinomas  of  the  oral  cavity.  For  male  mice, 
benzene  caused  increased  incidences  of 
Zymbal  gland  squamous  cell  carcinomas, 
malignant  lymphomas,  alveolar/bronchiolar 
carcinomas  and  alyeolar/bronchiolar 
adenomas  or  carcinomas  (combined), 
Harderian  gland  adenomas,  squamous  cell 
carcinomas  of  the  preputial  gland.  For  female 
mice,  benzene  caused  increased  incidences  of 
malignant  lymphomas,  ovarian  granulosa  cell 
tumors,  ovarian  benign  mixed  tumors, 
carcinomas  and  carcinosarcomas  of  the 
mammary  gland,  alveolar/bronchiolar 
adenomas,  and  alveolar/bronchioliu' 
carcinomas. 

The  following  tables  summarize  the 
major  increases  in  the  incidence  of 
timiors  found  in  the  NTP  study. 


Table  I.— iNCtoeNce  of  Selected  Tumors  in  the  Male  F  344/N  Rat« 


Types  of  tumor 


cawly)- 


Vehida  contot 
(Oppm) 


2/SO (4) 
1/50(2) 
0/SO  (0) 
0/50(0) 
0/50(0) 


Dose  fin  ppm's  and  percenO 


50  mg/kg  (57 
onml* 


ppm) 


6/50  (12) 

6/50  (12) 

3/50  (6) 

2/50  (4) 

V50  (10) 


100  mg/kg  (117 
ppm) 


10/50(20) 

11/50(22) 

5/50  (10) 

1/50^) 

3/50  (6) 


00  mg/kg  (234 
ppm) 


17/50  (34) 

13/50  (26) 

7/50  (14) 

5/50  (10) 

8/50  (16) 


■  k  —  r 
1 

I-  ,  •  -■<  • 


•'*e    i'-stf  ■ 


,  •.-V.-i-.,,. 
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Table  ll.— Incioence  of  Selected  Tumors  in  the  Female  F  344/N  Rat' 


Doaa  (toi  ppm's  and  paroarN) 

TypMOl  tumor 

VaMda  control 
(Oppm) 

2Sffl/lig(24 

SO  me/kg  (48 
ppm) 

100mg/lig(«7 
ppm) 

Zytnbal  Gland  Cafdnoma* — 

Squanwu*  oe«  papillomaa  (oral  Cavity).....:.. 

Squamous  cell  carcinomas  (oral  Cavity) ~ 

0/50(0) 
1/50(2) 
0/50(0) 

5/50  (10) 
4/50(8) 
1/50(2) 

5/50(10) 

8/50  (16) 

4/50(8) 

14/50  (26) 
5/50  (10) 
5/50(10) 

'  MTP  Study,  1963. 

'  Equivatent  6-«iOur  atmosptwric  exposure  level  for  5  days  per  uraek  assuming  100  percent  ataorptoa 


Table  III.— Incidence  of  Selected  Tumors  in  the  Male  B6C3F1  Mouse  • 

Doaa  (in  ppm' 

landpaioanl) 

Types  o<  tumor 

Vehicle  Control 
(Oppm) 

25  mg/kg(20 
ppm)' 

S0mg/lig(40 

t00mg/lig(80 
ppm) 

Zyntbat  gland  squamous  ceM  cmanomtfL ...... 

0/49 10) 

4/49(8) 

5/49  (10) 

10/49  (20) 
0/49  (0) 
0/49(0) 

1/48(2) 

9/48  (19) 

11/48(23) 

16/48  (33) 

9/48  (19) 

3/48(6) 

4/50(8) 
9/50  (18) 
12/50  (24) 

19/50  (38) 
13/50  (26) 
18/50  (36) 

21/49(43) 
15/49  (31) 

Alveolar/bronchiolw  adenoma*  or  carcinomaa 

(combined) 

14/49(29) 

21/49(43) 
11/49(22) 

Squamous  call  carcinomas  (preputial,  gland) 

26/49(57) 

■  NTP  study.  1983  „  ^     _^ 

>  Equivaleni  B-how  atmosptwric  exposure  level  for  5  days  per  iweek  assuming  100  percent  absorption. 

Table  IV.— Inooence  of  Selected  Tumors  in  the  Female  B6C3F1  Mouse  > 


Doaa  (m  ppm's  and  peroarM) 

Types  of  tumor 

Vehide  conlrel 
(Oppm) 

25  mg/kg  (19 
ppm)' 

SO  mg/kg  (36 

100  mg/kg  (76 
ppm) 

Malignant  lymptiomas — 

15/49  (31) 
1/47  (2) 
0/47  (0) 
0/49  (0) 
4/49  (8) 
0/49(0) 

24/25  (53) 
1/44(2) 
1/44(2) 
2/45(4) 
2/42  (S) 
3/42(7) 

24/50  (48) 
6/49  (12) 

12/49  (24) 
5/50  (10) 
5/50  (10) 
6/50  (12) 

19/49  (39) 
7/48  (15) 
7/48  (15) 

Hilammary  gland  carcmomas 

Atvedar/bronchiolar  adenomas — 

10/49(20) 
9/49  (18) 
6/49  (12) 

'NTP  Study.  1983. 

'  Equivalent  8-hour  atmospheric  exposure  level 

tor  5  days  par  weet 

assuming  100  pert 

iant  abaorplion 

At  the  time  of  the  1978  rulemaking, 
there  was  controversy  on  whether 
benzene  had  been  clearly  demonstrated 
to  cause  cancer  in  experimental  animal 
studies.  All  these  studies  have  provided 
considerable  evidence  that  benzene  is  a 
carcinogen  in  animals  and  that  benzene 
administered  orally  or  by  inhalation 
produces  tumors  at  multiple  sites  in 
animals.  OSHA  preliminarily  concludes 
there  is  evidence  that  benzene  is  a 
potent  carcinogen  in  animals  on  the 
basis  of  multiple  site  carcinogenicity  in 
both  sexes  of  2  species  of  experimental 
animals  and  at  the  lowest  dose  tested 
which  is  equivalent  in  humans  to  19-24 
ppm  benzene  inhaled  over  an  8-hour 
workday.  These  findings  add  support  to 
the  evidence  that  benzene  is  a  human 
carcinogen  and  suggest  that  cancers 
other  than  of  the  lympho-hematopoietic 
system  also  inay  be  involved  in  humans. 

E.  Experimental  Evidence:  Subchronic 
Effects 

Recently,  a  subchronic  inhalation 
toxicity  study  of  benzene  in  Sprague- 
Dawley  rats  and  CD-I  mice  has  been 
reported  (Ward  et  al.  1982)  (Ex.  No.  159- 
95).  Groups  of  150  mice  or  50  rats  per 
sex  were  exposed  to  concentrations  of  1, 
10,  30,  or  300  ppm  of  benzene  vapor.  6 


hours  per  day,  5  days  per  week,  for  13 
weeks.  Additional  rats  and  mice  of 
similar  sized  groups  were  exposed  under 
similar  conditions  (Hltered  air)  and 
served  as  controls.  Thirty  mice  and  10 
rats  per  sex  in  each  group  were  killed 
after  7, 14,  28,  56  and  81  days  of 
treatment.  Tlie  criteria  used  to  evaluate 
exposure  effects  included:  Behavior, 
body  weights,  organ  weights,  clinical 
and  gross  pathology,  and 
histopathology.  Fifty  animals  per  sex  of 
each  species  were  also  concurrently 
exposed  for  cytogenetic  studies.  In 
addition,  blood  serum  was  obtained  for 
immunological  assays.  No  consistent 
exposure-related  trends  were  observed 
by  clinical  observations  or  in  body 
weight.  Exposure-related  clinical 
pathologic  changes  were  seen  in 
animals  of  both  species  exposed  to  the 
highest  concentration  (300  ppm).  In  the 
mice,  these  changes  included  decreases 
in  hematocrit,  total  hemoglobin, 
erythrocyte  count,  leukocyte  count, 
platelet,  count,  myeloid/erthyroid  ratios 
and  percentage  of  lymphocytes.  Mean 
cell  volume,  mean  hemoglobin,  glycerol 
lysis  times,  percentage  of  neutrophils, 
and  the  incidence  and  severity,  die  red 
cell  morphologic  changes  were 
decreased  in  the  mice.  In  the  rats, 


decreased  leukocyte  counts  and 
decreased  lymphocyte  percentages  were 
the  only  exposure-related  clinical 
pathological  alterations. 
Histopathological  evaluations  revealed 
changes  in  the  thymus,  bone  marrow, 
lymph  node,  spleen  and  testes  of  mice 
exposed  to  300  ppm  and  in  most  cases 
the  severity  of  incidence  of  the  lesions 
was  greater  in  the  males.  Exposure- 
related  lesions  consisted  of  a  slightly 
decreased  femoral  bone  inarrow  and 
cellularity  in  animals  receiving  300  ppm. 
This  study  was  not  designed  to 
determine  carcinogenicity  as  the 
animals  were  only  exposed  for  13  weeks 
rather  than  for  Ufetime  (104  weeks)  as 
required  for  carcinogenicity  testing. 

F.  Experimental  Evidence:  Cytogenetic 
and  Other  Effects 

Numerous  studies  have  demonstrated 
the  induction  of  chromosomal 
aberrations  in  several  species  of 
experimental  animals.  These  data  have 
been  recently  reviewed  by  lARC  (1982) 
(Ex.  No.  128-8).  Only  the  studies 
completed  since  the  lARC  review  are 
discussed  below. 

At  a  meeting  held  by  the  Permanent 
Commission  and  International 
Association  on  Occupational  Health  in 
August  1983  (Ex.  No.  159-62A).  Tice  and 
colleagues  summarized  results  from  a 
series  of  cytogenetic  studies  in  mice 
exposed  to  benzene  by  various  routes  of 
administration  at  Brookhaven  National 
Laboratory.  Among  their  fmdings  were 
the  observations  that: 

1.  One  four-hour  inhalation  exposure 
to  benzene  at  concentrations  ranging 
from  28  ppm  to  3000  ppm  induced  a 
linear  increase  in  SCEs  in  mouse  bone 
marrow  cells.  A  single  atinospheric 
exposure  to  28  ppm,  the  lowest  dose 
tested  in  this  experiment,  resulted  in  a  2- 
fold  elevation  in  SCEs  (Tice  et  al.,  1982) 
(Ex.  No.  159-88).  2.  Modification  of  the 
magnitude  of  the  SCE  response  to 
inhaled  benzene  by  age  (3-12  mo.), 
gender  (male  vs  female),  and  genetic 
constitution  (DBA/2  vs  C57B1/6) 
emphasized  the  importance  of  these 
factors  when  attempting  to  extrapolate 
animal  data  to  human  health  risks  and 
suggested  that  segments  of  the 
population  sensitive  to  one  or  more  of 
the  genotoxic/cytotoxic  effects  of 
benzene  probably  exist  (Tice  et  al.,  1982) 
(Ex.  No.  159-88).  3.  Exposure  to  benzene 
at  concentrations  ranging  from  10  to  400 
ppm  for  9  days  (6  hr/day)  induced  a 
signiHcant  increase  in  micronuclei  (a 
measure  of  bone  marrow  chromosomal 
damage)  in  peripheral  blood  cells  of 
C57Bl/e  male  mice. 

Recent  work  at  New  York  University 
Medical  Center  (Ex.  Nos.  146-1. 2.)  has 
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concentrations  of 
These  results  indii 
that  exposures  to 
current  occupatioi 


demonstrated  that  exposure  of  C57B1 
mice  to  10  ppm  betizene  for  6  days 
reduced  the  mitogen-induced 
blastogenesis  of  Amoral  B-cells  to  30% 
of  control  values.  Moreover,  6  days 
exposure  to  10  ppii  was  just  as  effective 
at  reducing  blastogenesis  as  6  days 
exposure  to  higher  benzene 
concentrations.  Inladdition,  splenic  T- 
cell  mitogen-induqed  blastogenesis  was 
reduced  to  about  40%  of  control  values 
after  6  days  of  exi^sure  to 

ppm  benzene, 
ited  to  the  authors 
enzene  at  or  near  the 
al  exposure  limit  may 
a^ect  certain  imm  me  functions. 

In  a  study  by  Ba  arson  et  al  (1983)  (Ex. 
No.  146-2),  C57B1  nice  were  exposed  6- 
hours  a  day,  5-day  t  a  week  to  10  ppm  of 
benzene  for  178  days.  Benzene  was 
found  to  cause  a  progressive  depression 
in  the  in  vitro  Colony  forming  ability  of 
one  of  the  erythroiq  progenitor  cells 
(CFU-E).  Colony  g^wth  of  cells  from 
exposed  mice  was  only  5%  of  control 
colony  growth  aftef  178  days  of 
exposure.  Burst  folming  cell  growth  was 
depressed  to  55%  c  f  control  growth  after 
66  days  but  retiuiii  id  to  control  growth 
values  at  178  days  The  benzene 
exposed  mice  also  exhibited 
depressions  in  the  number  of  splenic 
nucleated  red  celh  and  in  the  number  of 
circulating  red  celh  and  lymphocytes. 
The  authors  suggei  it  that  these  results 
demonstrate  that  li  >w  level  exposure  to 
benzene  may  be  Yu  imatotoxic. 

Until  recently,  tl  e  data  available  from 
short-term  tests  on  the  mutagenic 
potential  of  benzene  indicated  that 
benzene  induces  chromosomal  damage 
but  not  mutations.  iThese  data  have  been 
the  subject  of  several  reviews  (lARC) 
(Ex.  No.  128-8):  Vcn  Halle  (1983.  Ex.  No. 
159-94).  In  vivo  and  in  vitro,  benzene 
has  been  shown  toj  cause  chromosome 
breaks,  aberrations,  and  sister 
chromatid  exchanges.  Benzene  has  been 
found  to  be  negative  in  the  Salmonella/ 
microsome  assay  ^d  in  other 
prokaryotes.  No  e>jidence  could  be 
found  in  the  publisned  Uterature 
reviewed  by  Von  Halle  for  the  induction 
of  point  mutations  in  lower  organisms 
and  in  mammalianicell  culture  systems. 


However,  Kale  anc 
159-44)  found  that 


Baum  (1983,  Ex.  No. 
)enzene  did  not 


induce  signiflcant  ncreases  in  sex- 
linked  recessive  le  hal  mutations  or 
translocations  in  E  rosophila  or 
crossovers  in  Dros  >phila  spermatocytes 
when  compared  w  th  unexposed 


controls.  However, 


crossmg-over  m  sp  ermatogoma  was 


several  times  more 


induction  of 


than  that  in  controls. 


The  authors  conck  ded  from  these 
findings  that  benzc  ne  may  be  a  stage- 


speciHc  chemical  and  that  if  mutations 
can  also  be  induced  in  spermatogonial 
cells,  then  replication  may  be  required 
for  mutation  induction  by  benzene. 

Crespi  and  Penman  (1984.  Ex.  No.  159- 
19A)  reported  at  the  15th  Aimual 
Meeting  of  the  Environmental  Mutagen 
Society  that  benzene  was  found  to  be 
mutagenic  in  human  cells  in  a  recently 
developed  gene-locus  mutation  assay 
utilizing  a  metaboHcally  competent 
human  lymphoblastoid  cell  line.  This 
assay  measures  the  induction  of 
mutations  at  the  hypoxanthine  guanine 
phosphoribosyl  transferase  locus  via 
resistance  to  the  purine  analog  6- 
thioguanine  {6TG).  The  mutant 
frequency  in  the  benzene  treated 
cultures  was  statistically  greater  than 
both  the  concurrent  negative  controls  (p 
less  than  0.005)  and  the  historical 
negative  control  data  base  for  this  cell 
line  and  locus  (p  less  than  0.0001). 
OSHA  solicits  comments  and  further 
information  on  the  mutagenicity  of 
benzene. 

G.  Absorption  of  Benzene  Through  the 
Skin 

Two  of  the  earliest  studies  on  skin 
absorption  of  benzene  in  humans  were 
carried  out  in  Italy  in  1946  and  1955. 
Cesaro  (1946)  (Ex.  No.  2-47)  exposed 
human  volunteers  for  20-30  minutes  in 
an  airtight  box  saturated  with  benzene. 
The  subjects'  heads  were  outside  the 
box.  No  benzene  was  detected  in  the 
breath  of  these  subjects.  The  ratio  of 
inorganic  sulfate  to  total  sulfate 
excreted  in  urine  is  used  as  an  indicator 
of  the  breakdown  of  the  metabolites  of 
benzene  in  the  body,  and  thus  indicates 
absorption  of  benzene.  There  was  no 
significant  change  in  this  ratio  in  the 
urine  of  the  subjects  of  this  study. 

Conca  and  Maltagliati  (1955)  (Ex.  No. 
2-46)  carried  out  measurements  of 
benzene  in  breath  and  urinary  sulfate 
ratio  of  three  hirnian  volunteers. 
Subjects  were  fitted  with  fume  masks  to 
prevent  inhalation  of  benzene,  and  their 
hands  and  forearms  were  immersed  in 
benzene  for  25-35  minutes.  Skin 
irritation  with  burning  and  painful 
sensations  occurred  after  5-10  minutes. 
No  benzene  was  detected  in  the  breath 
and  no  change  in  urinary  sulfate  ratio 
was  found. 

Both  studies  used  limited  analytical 
methodology.  The  determination  pf 
breath  benzene  level  used  a  colorimetric 
method  that  could  not  detect  trace  or 
very  low  levels  of  benzene.  The  urinary 
sulfate  ratio  measurements  are  not 
sensitive  enough  to  detect  benzene 
absorption  unless  considerable  amounts 
of  benzene  are  absorbed. 

Hanke  et  al.  (1961)  reported  that 
complete  saturation  of  the  skin  of  the 


human  forearm  with  benzene  resulted  in 
absorption  at  a  rate  of  0.4  mg/cm^  of 
surface  area  per  hour  (Ex.  No.  144-175). 

Maibach  reported  results  of  studies  of 
skin  absorption  in  the  rhesus  monkey 
using  carbon  '^  labeled  benzene  (Ex.  No. 
143-2a,b).  The  studies  addressed  single 
and  multiple  exposures  of  intact  skin  of 
the  forearm  to  full  strength  (100%) 
benzene  and  a  benzene  containing 
(0.35%)  rubber  solvent  used  in  passenger 
tire  manufacturing.  Qne  study  protocol 
addressed  single  exposures  to  stripped 
skin  with  100%  benzene.  Single 
exposures  to  the  palmar  surface  of  the 
hand  with  the  tire  rubber  solvent  were 
also  evaluated.  A  single  application  of 
full  strength  benzene  to  intact  skin  of 
the  forearm  resulted  in  0.172%  of  the 
benzene  being  absorbed  while  multiple 
exposures  resulted  in  0.766%  being 
absorbed.  A  single  exposure  of  full 
strength  benzene  to  stripped  skin  of  the 
forearm  resulted  in  0.909%  absorption.  A 
single  exposure  to  0.35%  benzene  in  a 
rubber  solvent  to  the  palmar  surface  of 
the  hand  resulted  in  0.597%  benzene 
absorption,  whereas  a  single  exposure 
to  the  same  solvent  on  intact  skin  of  the 
forearm  resulted  in  0.080%  absorption. 
Multiple  exposure  to  the  solvent  on  the 
forearm  resulted  in  0.597%  benzene 
absorption.  These  studies  suggest  that 
multiple  exposures  to  benzene  on  the 
skin  result  in  a  greater  percentage  being 
absorbed  as  compared  to  a  single 
exposure.  They  also  indicate  greater 
skin  penefration  of  benzene  for  the  palm 
as  compared  to  forearm  skin.  As  would 
be  expected,  a  single  application  of 
benzene  to  stripped  skin  resulted  in  a  5 
times  greater  penetration  of  benzene  as 
compared  to  absorption  through  intact 
forearm  skin. 

In  September  1983.  OSHA  requested 
that  NIOSH  undertake  a  study  of  the 
amount  of  benzene  absorbed  through 
the  skin  as  a  result  of  skin  contact  with 
petroleum  naphtha,  a  solvent  commonly 
used  in  tire  building  operations.  The 
results  of  the  study  by  Susten  et  al.  were 
submitted  to  OSHA  in  April  1984  (Ex. 
No.  156A). 

The  NIOSH  study  was  conducted  on 
hairless  mice  using  dermal  application 
of  petroleum  naphtha  containing  0.5 
percent  benzene  radiolabeled  with  '^. 
Under  the  conditions  of  the  experiment, 
approximately  1  percent  of  the  applied 
benzene  was  absorbed  through  the  skin. 
On  the  basis  of  these  results,  NIOSH 
calculated  that  a  worker  building  150 
tires  per  day  could  absorb 
approximately  6mg  of  benzene  daily 
through  intact  skin;  the  upper  and  lower 
95  percent  confidence  limits  are  8.4  and 
3.7  mg/day.  The  6  mg  of  benzene 
absorbed  through  the  skin  may  be 
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compared  to  an  estimated  14  mg  of 
benzene  that  would  result  from 
inhalation  of  1  ppm  over  an  8-hour  day 
(Ex.  No.  143-2b).  According  to  the 
NIOSH  investigators  these  quantitative 
findings  are  consistent  with  those  of 
Maibach  who  studied  benzene 
absorption  through  the  intact  skin  of 
rhesus  monkeys. 

Workers  building  tires  are  known  to 
have  cracked  and  fissured  skin  on  their 
hands  as  a  result  of  daily  contact  with 
tire  building  solvents.  Thus,  evaluation 
of  benzene  absorption  through  skin  that 
is  not  intact  may  have  a  bearing  on  the 
actual  benzene  skin  penetration  of 
workers  building  tires.  In  this  regard,  the 
study  by  Maibach  (Ex.  No.  143-2b) 
indicates  that  benzene  exposure  to 
stripped  skin  in  the  rhesus  monkey 
results  in  5.3  times  the  absorption  as 
compared  to  exposure  to  intact  skin.  If 
this  factor  is  applied  to  the  study  results 
of  NIOSH  or  Maibach,  approximately  32 
mg  (6  mg  X  5.3]  of  benzene  could  be 
absorbed  daily  through  the  skin  as  a 
result  of  exposure  to  petroleum  naphtha 
in  tire  building  operations.  OSHA  seeks 
comments  on  these  studies. 

H.  Metabolism 

The  metabolism  of  benzene  in  humans 
and  animals  follows  many  similar 
pathways  (Rusch  et  al.,  1977,  Ex.  No. 
159-68).  Benzene  is  metabolised  in  the 
liver  and  its  primary  oxidative  products 
include  phenol,  catechol  and  quinol. 
Further  oxidation  may  produce 
hydroxyquinol  and  muconic  acid. 
Subsequently,  these  oxidative  products 
are  transformed  to  phenylsulfuric  and 
phenylgluconic  acids,  which  are 
excreted  as  their  alkaline  salts. 

The  primary  oxidation  of  benzene 
occurs  via  the  cytochrome  p-450- 
dependent  monooxygenase  system, 
resulting  in  biologically  reactive 
intermediates,  such  as  benzene  oxide 
which  spontaneously  forms  phenol 
(Irons  and  Pfieffer.  1982  Ex.  No.  159-il). 
Evidence  indicates  that  benzene  per  se 
does  not  represent  the  principal 
structural  moiety  causing  the  identified 
toxic  effects  on  the  bone  marrow  or 
lymphoid  system  (Irons  and  Pfeiffer, 
1982,  Ex.  No.  159-41). 

The  metabohsm  and  elimination  of 
benzene  in  humans  appear  to  be  similar 
to  those  in  rats  and  mice;  the  amounts  of 
various  metabolites,  the  extent  of 
metabolism,  and  the  nature  of  the 
phenol  conjugates  depend  on  the 
species,  strain,  and  route  of 
administration  (Rusch  et  al,  1977,  Ex. 
No.  159-68).  The  similarities  in  the 
metabolism  of  benzene  and  similar 
effects  on  bone  marrow  toxicity  in  both 
animals  and  humans  would  tend  to 
support  the  use  of  rats  and  mice  for 


bioassay  studies  on  the  carcinogenicity 
of  benzene* 

Irons  (1983)  (Ex.  No.  159-41A),  has 
shown  that  hydroquinone,  a  benzene 
metabolite,  does  cause  bone  marrow 
suppression  in  the  mouse  and  under  an 
appropriate  experimental  regimen  wiU 
produce  symptomatology  that  is 
consistent  with  aplastic  anemia.  Irons 
(1983)  (Ex.  No.  159-41A)  also  reported 
that  intermittent  exposure  appears  to  be 
much  more  potent  at  producing  bone 
marrow  aplasia  than  continuous 
exposure  to  a  relatively  greater  amount 
of  benzene  and  suggested  that 
protection  of  workers  in  an  occupational 
setting  requires  prevention  of  peak 
exposures  rather  that  the  progressive 
lowering  of  the  TWA  in, the  absence  of 
regulating  or  limiting  transient  exposure 
situations. 

VI.  Preliminary  Quantitative  Risk 
Assessment  for  Benzene 

A.  Introduction 

The  scientific  literature  has 
documented  hundreds  of  cases  of 
leukemia,  aplastic  anemia,  and  other 
blood  abnormalities  which  have  been 
associated  with  benzene  exposure. 
Epidemiologic  studies  of  workers 
exposed  to  benzene  have  demonstrated 
significant  excesses  of  leukemia, 
multiple  myeloma,  lymphatic  cancers 
and  cancers  of  other  sites  as  well  as 
chromosomal  aberrations.  Several  of 
these  studies  have  provided  a 
reasonable  basis  for  quantitative  cancer 
risk  assessment.  More  recently, 
experimental  animal  studies  have 
demonstrated  the  induction  of  cancer, 
chromosomal  damage  and  bone  marrow 
toxicity  in  relation  to  specific  benezene 
exposure  levels.  All  of  this  information 
has  been  used  to  the  e\tent  feasible  in 
OSHA's  preliminary  determination  of 
risk  associated  with  benzene  exposure 
levels.  OSHA  seeks  comments  on 
methodologies  for  intergrating 
epidemiologic  and  experimental  studies 
for  purposes  of  determining  quantitative 
estimates  of  disease  associated  with 
benezene  exposure. 

Although  benzene  exposure  has  been 
associated  with  leukemia,  aplastic 
anemia,  multiple  myeloma,  various 
forms  of  lymphoma,  pancytopenia,  and 
depression  of  singular  blood  cell  lines 
and  to  a  lesser  degree  with  other  types 
of  cancer  and  paroxysmal  nocturnal 
hemoglobinuria,  OSHA  has  based  its 
risk  assessment  from  human  studies  on 
leukemia  only.  This  procedure  was 
based  upon  a  determination  that  some 
of  the  above  mentioned  conditions  were 
either  identified  in  case  reports  and 
relative  risks  could  not  be  quantified,  or 
achieved  statistical  significance  in 


studies  where  occupational  benzene 
exposure  could  not  be  specifically 
quantified,  or  that  study  results  were 
released  only  recently  precluding 
necessary  discussion  of  findings  and  the 
development  of  a  quantitative  cancer 
risk  assessment  As  a  result,  the  total 
disease  risk  associated  with  benzene 
exposure  may  be  underestimated. 
OSHA  seeks  expert  opinion  on  the 
methodology  for  inclusion  of  mortality 
from  disease  other  than  leukemia  in  its 
assessment  of  quantitative  disease 
associated  with  benzene  exposure. 

A  succinct  explanation  of  the 
rationale  and  basis  for  quantitative  risk 
assessment  has  been  presented  in 
previous  OSHA  proceedings  and  is 
partially  reiterated  here  as  an 
introduction  to  the  subject  (See  Arsenic 
48  FR  1864, 1/14/83;  ethylene  dibromide, 
48  FR  45956, 10/7/83;  ethylene  oxide,  48 
FR  17284. 4/21/83;  asbestos,  49  FR  4118. 
4/10/84). 

Several  approaches  have  been  used  to 
estimate  cancer  risk  from  exposure  to 
toxic  agents.  A  standard  approach  uses 
mathematical  models  in  an  attempt  to  fit 
curves  to  risk  levels  observed  at 
different  exposure  levels  and  from  these 
curves  to  predict  the  risk  at  other, 
usually  lower,  exposures.  These  curves 
range  from  linear  extrapolations  to  zero 
exposure  and  zero  risk  to  curves  which 
may  deviate  far  from  linearity  at 
extreme  doses.  The  use  of  a  particular 
model  or  curve  can  be  justified  in  part 
by  statistical  measures  of  "fit"  to 
available  data  points.  These 
considerations  have  been  reviewed  fix>m 
the  statistical  standpoint  (Krewski  and 
Van  Ryzin,  1981)  (Ex.  No.  159-48). 

In  all  cases,  it  is  assumed  that  the 
mathematical  curves  are  reflective  of 
biological  processes  that  control  the 
biological  fate  and  action  of  the  toxic 
compound.  To  date,  these  factors  have 
not  been  quantitatively  linked  to  the 
mathematical  models.  Studies  can 
contribute  useful  information  in  the 
development  of  a  quantitative  risk 
assessment  if  they  provide  reasonable 
estimates  of  excess  risk  and  dose.  Such 
assessments  can  be  improved  by 
incorporating  additional  biological 
factors,  though  these  are  not  necessary 
to  obtain  an  estimate  of  disease  risk. 
Information  on  several  biological  factors 
which,  if  available,  may  augment  the 
accuracy  of  the  risk  assessment  include: 
(1)  The  identity  of  sensitive  tis8ue(s);  (2) 
dose  of  the  material  at  the  sensitive 
tissue(s);  (3)  the  nature  of  the 
response(s);  (4)  rates  and  sites  ot 
biotransformation;  (5)  toxicity  of 
metabolites;  (6)  chronicity  of  the 
compound  (cumulative  nature  of  the 
material  or  its  action(s));  (7) 
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pharmacokinetic  dif  tribution  of  the 
material  (especially]  effects  of  dose  on 
the  distribution):  (8^  external  effect 
modifiers  resultii^  ^m  exposure  to 
additional  substances  or  agents;  [9) 
internal  effect  modifiers  such  as  age, 
sex,  nutritional  statu,  inherited 
di^erences  in  enzyqie  activities,  and 
species  and  strain  for  test  animals;  (10) 
and  the  manner  and  method  of  dose 
administration. 

It  is  clear  that  not  all  of  these  factors 
can  be  determined  easily  or 
incorporated  into  a  fingle  mathematical 
model.  Even  if  they  bould  be  identified, 
it  would  be  difficult  ko  determine  the 
weight  that  should  be  given  to  each 
factor.  In  the  specific  case  of  benzene 
and  leukemia,  the  basic  mechanism 
whereby  benzene  affects  the  bone 
marrow  is  still  imcle  ar.  Nevertheless, 
selection  of  data  for  evaluation  in  a 
model  is  an  importa  it  factor  in  the  risk 
assessment 

With  regard  to  bei  izene  specifically, 
experimental  and  ep  idemiological  study 
results  serve  to  elucJ  date  the  type  of 
relationship  that  ma  f  exist  between 
benzene  exposure  ai  td  adverse  effects 
on  the  bone  marrow  Several 
experimental  studies  (Tice  et  al.  1983, 
Ex.  No.  159-87;  Gadnel  Karim  et  al.  1984, 
Ex.  No  159-32;  Kligekoan  et  al.  1983,  Ex. 
159-47;  Baarson  et  ai  1984,  Ex.  No.  15&- 
8)  and  one  epidemiologic  study 
(Picciano,  1980.  Ex  No.  128-60)  have 
demonstrated  a  linear  dose-response 
between  benzene  exposure  and 
increased  frequencias  of  sister 
chromatid  exchange^  (SCE's), 
micronuclei  in  bone  (narrow 
erythoblasts,  chromosomal  breakage  in 
circulating  lymphocytes  and  decreases 
in  colony  forming  unit  erythroid  [CFR- 
E).  i.e.,  ertythroid  progenitor  cells.  These 
study  results  demonstrate  a  linear 
relationship  between  benzene  exposure 
and  several  manifestations  of  toxicity  to 
the  bone  marrow  ani  suggest  that  a 
linear  model  may  have  the  most 
reasonable  biological  basis. 

Quantitative  cancer  risk  estimates 
based  on  epidemiologic  data  require 
assumptions  about  tie  shape  of  the 
dose-response  relatianship  and  the 
duration  of  exposura  Epidemiologists 
have  fi-equently  assianed  a  linear  model 
for  dose-response  (L^RC,  1982). 
Although  it  is  recognized  to  be  a  rather 
simplified  model  which  may  vary  with 
the  biological  factors  mentioned  above, 
the  linear  model  has Iscientific 
plausibility  (Crump  at  al.,  1976  (Ex.  No. 


217-32-H7);  Achesor 


(Ex.  No.  159-1):  Com  nittee  on  the 
Biological  Effects  of  onizing  Radiation, 
1980)  (Ex.  No.  159-55  . 

In  developing  its  ci  iteria  for  arsenic, 
the  Arsenic  working  {roup  (WHO.  1981) 


and  Gardner,  1980 


(Ex.  No.  159-104)  of  the  Worid  Health 
Organization  stated: 

Tlie  use  of  the  linear  non-threshold  model 
is  recommended  for  extrapolation  of  risks 
from  relatively  high  dose  levels,  where 
cancer  responses  can  be  meastired,  to 
relatively  low  dose  levels,  which  are  of 
concern  in  nvironmental  protection  where 
such  risks  are  too  small  to  be  measured 
directly  either  through  animal  or  human 
epidemiological  studies. 

The  linear  non-threshold  model  has  been 
generally  accepted  among  regulatory  bodies 
in  the  USA  for  chemical  carcinogens  (IRLG) 
and  for  ionizing  radiation  on  an  international 
basis  (ICRP).  The  linear  non-threshold 
philosophy  was  accepted  by  a  Task  Croup  on 
Air  Pollution  and  Cancer  in  Stockholm  in 
1977  (Task  Croup  on  Air  Pollution  and 
Cancer,  1978).  The  scientific  justification  for 
the  use  of  a  linear  non-threshold 
extrapolation  model  stems  from  several 
sources:  the  similarity  between 
carcinogenesis  and  mutagenesis  as  processes 
which  both  have  DNA  as  target  molecules, 
the  strong  evidence  of  the  linearity  of  dose- 
response  relationships  for  mutagenesis,  the 
evidence  for  the  linearity  of  the  DNA  binding 
of  chemical  carcinogens  in  the  liver  and  skin, 
the  evidence  for  the  linearity  in  the  dose- 
response  relationship  in  the  initiation  stage  of 
the  mouse  2-stage  tumorigenesis  model,  and 
the  rough  consistency  with  the  linearity  of  the 
does-response  relationships  for  several 
epidemiological  studies:  for  example, 
aflatoxin  and  liver  cancer,  leukaemia  and 
radiation. 

While  the  multistage  model  also 
seems  plausible,  the  linear  model  is  a 
reasonable  approximation  of  the 
multistage  model  at  the  response  rates 
of  concern.  Furthermore,  the  linear 
model  seems  biologically  sensible  since 
it  assumes  risk  is  linearly  proportional 
to  dose. 

The  issue  of  the  effects  of  cessation  of 
exposure  and  subsequent  follow-up  on 
risk  is  also  a  problem  in  modeling  dose 
response  relationships  from 
epidemiologic  studies.  As  stated  by 
lARC  (1982)  (Ex.  No.  159-38): 

If  on  the  one  hand,  the  exposure  acts  as  an 
early-stage  initiator,  then  the  risks  remain 
somewhat  the  same  after  cessation.  If,  on  the 
other  hand,  the  chemical  is  a  promoter,  then 
the  risk  decreases  after  elimination  of  the 
exposure  .  .  .  The  typical  occupational 
study  involves  continued  follow-up  of 
workers  after  they  have  left  the  workplace. 
The  resulting  risk  ratios  may  thereby 
misrepresent  the  true  risks  for  a  continued 
exposure. 

The  "misrepresentation"  referred  to 
would  be  an  underestimate' of  the  risk 
fi-om  continuous  exposure.  Since  most  of 
the  epidemiologic  studies  used  for  risk 
estimation  are  based  on  working 
populations  exposed  for  relatively  short 
periods  of  time  and  the  dose  calculated 
for  those  studies  is  spread  over  an  entire 
occupational  lifetime,  the  risk  of  death 
from  leukemia  may  be  underestimated  if 


benzene  is  a  promoter  as  well  as  an 
initiator. 

In  order  to  estimate  the  potential 
quantitative  risk  of  cancer  for  woiicers 
exposed  to  benzene,  OSHA  has 
reviewed  several  quantitative  risk 
assessments  and  other  epidemiological 
and  toxicological  studies  submitted  in 
response  to  the  request  for  information 
(Benzene  ANPR.  48  FR  31412,  February 
10, 1978).  Predictions  based  on  both 
human  data  and  extrapolations  from 
other  species  were  considered. 

OSHA  has  examined  several  possible 
exposure  scenarios  for  lifetime 
occupational  exposure  to  benzene 
including  TWA  exposures  ranging  from 
10  to  0.1  ppm.  The  following  discussion 
gives  a  brief  description  of  each  of  the 
risk  assessments,  summarizes  the 
results  and  offers  OSHA's  preliminary 
determination  of  the  level  of  risk  posed 
by  occupational  exposure  to  benzene. 

B.  Terminology  and  Definitions 

Several  statistical/technical  terms  are 
defined  here  for  reference  in  reading  this 
section. 

(1)  Mathematical  model:  A  well- 
defined  mathematical 'equation 
describing  the  relationship  between 
dose  (e.g.  parts  per  million  of  benzene) 
and  response  (e.g.  number  of  cancer 
deaths  among  workers  or  number  of 
timior-bearing  animals).  The  biological 
data  are  used  to  define  the  relationship: 
that  is,  a  curve  is  "fit"  to  the  data. 

(2)  Mathematical  fit:  A  term  used  to 
describe  how  close  a  predicted  dose- 
response  curve  is  to  the  actual  observed 
points.  Fit  is  often  measured  by  a  Chi- 
squared  goodness-of-fit  statistic  and  its 
corresponding'p  value.  The  closer  the  p 
value  is  to  one,  the  better  the  fit. 

(3)  Several  different  mathematical 
models  have  been  developed  for  high 
dose  to  low  dose  extrapolation.  Most  of 
the  models  are  based  on  theories  of 
cancer  development,  such  as  the  one-hit, 
the  linear,  the  multistage,  and  the 
gamma  multihit  model. 

a.  Linear  model:  This  model  assumes 
that  the  expected  number  of  chemical- 
cell  interactions  is  directly  related  to 
dose.  It  cannot  take  into  account  repair, 
detoxification  reactions  and  metabolic 
activation. 

b.  Multistage  model:  This  model 
assumes  that  the  toxic  response  is  the 
result  of  an  ordered  series  of  biological 
events  and  that  the  occurrence  of  each 
event  is  linearly  related  to  the  dose. 
(Note:  At  doses  relevant  to  occupational 
exposure,  the  linear  or  one-hit  model  is 
a  reasonable  approximation  of  the 
multistage  model.) 

c.  Probit  model:  Use  of  this  model 
results  in  a  typical  sigmoid-shaped 
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curve;  strongest  in  the  5%  to  95% 
response  area.  2^ro  responses  are 
approached  very  rapidly  as  the  dose 
decreases. 

d.  Logit  model:  Use  of  this  model  also 
results  in  a  sigmoid-shaped  curve 
symmetric  about  the  50%  response  point. 
It  approaches  zero  response  more 
slowly  than  the  probit  model. 

e.  Weibull  model:  This  quadratic 
model  is  a  generalization  of  the  one-hit 
model  which  allows  for  non-linear 
responses  in  the  low  dose  region.  The 
response  may  be  concave  or  convex 
depending  on  estimates  from  the 
observed  data  sets. 

f.  Gamma  Multihit  model:  This  also 
assumes  that  an  expected  number  of 
chemical-cell  interactions  is  related  to 
dose,  but  it  further  assumes  that  a 
number  of  responses  is  needed  to 
produce  the  cellular  response.  Thus,  the 
model  may  Ht  data  observed  at  higher 
doses  better  than  the  one-hit  model  (Ex. 
No.  11,  p.  100-102). 

(4)  Extrapolation/ interpolation:  Once 
a  mathematical  model  is  fit  to  a  set  of 
data  points,  one  may  wish  to  predict  the 
risk  at  other  points  along  the  curve. 
Extrapolation  is  the  prediction  of  risk 
outside  the  range  of  the  observed  data; 
interpolation  is  the  prediction  of  risk 
within  the  range  of  the  observed  data. 
The  term  interspecies  extrapolation 
refers  to  the  prediction  of  risk  in  one 
species  (e.g.  humans]  based  on 
observations  in  other  species  (e.g.  rats). 

C.  Summary  of  Risk  Assessments 

1.  Risk  assessments  based  on 
epidemiologic  data.  lARC  (1982)  (Ex. 
No.  159-38)  conducted  a  quantitative 
risk  assessment  of  workers  exposed  to 
benzene  based  on  four  studies.  The  first 
study  chosen  was  that  of  Rinsky  et  al. 
(19B1)  (Ex.  128-32]  who  completed  the 
follow-up  begun  by  Infante  et  al.  (1977) 
(Ex.  128-17).  For  this  analysis,  lARC 
initially  selected  the  relative  risk  of  21, 
associated  with  at  least  5  years  of 
exposure  to  benzene,  which  it  believed 
to  be  a  lower  bound  for  risk  associated 
with  lifetime  exposure.  Since  the 
cumulative  adult  white  male  (ages  20-75 
years)  expected  probability  of  death 
from  all  types  of  leukemia  combined  is 
approximately  7  per  1000  in  the  general 
population  of  the  U.S.,  the  excess 
relative  risk  of  20  (21-1.0)  was 
multiplied  by  7  to  yield  140  deaths  from 
leukemia  per  1000  workers  exposed  to 
benzene.  As  an  alternative  approach, 
lARC  assumed  that  the  relative  risk  of 
dying  from  leukemia  increases  linearly 
during  continuous  exposure.  Since  the 
overall  relative  risk  of  death  from 
leukemia  in  the  study  was  5.6  and  the 
leukemia  cases  had  an  average  of  8.5 
years  of  exposure,  lARC  calculated  the 


excess  relative  risk  for  45  years  of 
exposure  to  be  24.4  (5.6-1.0  x  45/8.5). 
The  excess  relative  risk  was  then 
applied  to  age-specific  rates  for 
leukemia  which  resulted  in  an  estimated 
170  excess  deaths  from  leukemia  per 
1000  workers  exposed  over  an 
occupational  lifetime..IARC  noted  that 
exposures  to  the  cohort  ranged  between 
10  ppm  and  100  ppm.  While 
acknowledging  uncertainties  in 
exposure  estimation,  lARC  stated  that 
"assuming  exposure  was  at  the  upper 
end  of  the  range,  then  it  is  reasonable  to 
postulate  that  a  working  lifetime 
exposure  to  100  ppm  of  benzene  would 
be  likely  to  result  in  140  to  170  cases  of 
leukemia  per  1000  exposed  workers." 
With  regard  to  assumptions  concerning 
dose,  lARC  (1982,  Ex.  No.  128-8)  stated 
that: 

*  *  *  data  on  past  exposures  are  almost 
always  incomplete.  However,  one  may 
sometimes  be  confident  that  the  historical 
dose  rate  is  known  within  an  order  of 
magnitude.  It  is  of  first  importance  in  dealing 
with  risk  calculations  to  insure  that  they 
reflect  the  degree  of  uncertainty  in  the 
estimates  of  dose  rate.  This  is  often  most 
simply  done  by  citing  upper  and  lower 
bounds  of  such  estimates. 

Although  with  benzene  LARC  did  not 
state  an  assumption  that  workers  were 
exposed  to  the  lower  end  of  the  range, 
such  an  assumption  would  be  consistent 
with  the  lARC  opinion  on  risk 
assessment  and  would  result  in  an 
estimated  excess  risk  of  140  to  170 
leukemia  deaths  per  1000  woricers 
exposed  to  average  benzene  levels 
ranging  between  10  ppm  and  100  ppih 
based  on  the  Rinsky  et  al.  report. 

LARC  also  selected  the  study  of 
benzene  exposed  workers  by  Ott  et  al. 
(1978,  Ex.  No.  128-33)  to  determine  an 
estimate  of  leukemia  risk.  Three  cases  of 
myelogenous  leukemia  were  observed 
as  compared  to  0.80  expected,  yielding  a 
relative  risk  of  3.75.  The  average 
duration  of  exposure  of  the  cohort  was 
estimated  by  LARC  to  be  approximately 
8  to  9  years.  Since  the  levels  of  exposure 
reported  by  Ott  et  al.  ranged  from  very 
low  (less  than  2  ppm),  to  low  (2-9  ppm), 
up  to  a  high  exposure  of  30  ppm,  LARC 
assumed  exposure  ranged  from  1-30 
ppm.  LARC  concluded  that  the  exposure- 
response  relationship  observed  in  the 
Ott  study  was  compatible  with  that 
based  on  the  Rinsky  et  al.  study. 

Since  the  U.S.  white  male  adult 
lifetime  probability  of  developing 
myelogenous  leukemia  is  about  5  per 
1000,  OSHA  estimated  the  working 
lifetime  excess  risk  from  this  cohort, 
using  the  methodology  LARC  employed 
for  Rinsky  et  al.  (1981)  (Ex.  No.  128-32). 
to  be  72  per  1000  workers  exposed  to 
benzene  (3.75-1.0  x  45/8.5  x  5/1000). 


(This  latter  calculation  was  not  carried 
out  by  lARC.)  Therefore,  the  relative 
risk  of  dying  from  leukemia  in  this  study 
was  3.75  as  a  result  of  8-9  years  of 
exposure  to  average  levels  of  benzene 
ranging  between  1-30  ppm,  resulting  in 
an  estimated  72  excess  leukemia  deaths 
per  1000  workers  exposed  for  an 
occupational  lifetime. 

lARC  (1982)  (Ex.  No.  159-38)  also 
stated  that  the  study  of  Vigliani  (1976) 
(Ex.  No.  128-5)  suggests  a  "relative  risk 
of  20:1  for  the  heavily  exposed  workers 
(200-500  ppm),  with  a  median  tumour 
latency  of  9  years.  This  also  appears  to 
l>e  quantitatively  compatible  with  the 
Infante-Rinsky  values  (4  times  higher 
risk  and  a  2-5  times  higher  exposure 
rate)." 

If  one  assumes  that  the  exposure 
period  for  the  cases  in  the  Vigliani 
(1976)  (Ex.  No.  128-5)  report  represents 
average  exposure  for  the  group  studied 
(in  the  Infante-Rinsky  cohort  it  actually 
overestimates  length  of  exposure  by  a 
factor  of  eight)  using  methodology  LARC 
employed  for  Rinsky  et  al.  (1981)  (Ex. 
No.  128-32),  OSHA  estimated  an  excess 
risk  of  475  leukemia  deaths  (20.0-1.0  x 
45/9  X  5/1000)  per  1000  workers  exposed 
to  200  to  500  ppm  benzene.  (This  latter 
calculation  was  not  carried  out  by 
lARC.) 

With  regard  to  the  fourth  report  used 
by  LARC  for  its  quantitative  risk 
assessment  on  benzene,  it  stated,  'The 
exposure  levels  of  several  hundred  ppm 
observed  by  Aksoy  (1977)  (Ex.  No.  144- 
160)  and  the  interpretation  of  his  study 
give  a  relative  risk  of  the  order  of  25. 
which  is  also  in  agreement  with  the 
above  calculations."  (Thus,  LARC 
interpreted  the  four  epidemiologic 
studies  as  providing  evidence  for  a 
linear  dose  response  relationship 
between  benzene  exposure  and  relative 
risk  of  death  from  leukemia). 

Aksoy  (Aksoy.  1977  OSHA)  (Ex.  No. 
44)  testified  that  the  concentrations  of 
benzene  to  which  workers  were  exposed 
reached  a  maximum  concentration 
between  150-210  ppm.  Assuming  that 
the  exposure  period  for  the  cases  in  the 
Aksoy  study  represents  average 
exposure  for  those  exposed  to  benzene, 
and  using  LARC  methodology,  OSHA 
estimated  an  excess  risk  of  534  acute 
non-lymphocytic  leukemia  deaths  (24- 
1.0  X  45/9.7  X  5/1000)  per  1000  workers 
exposed  to  an  average  of  ISO  to  210  ppm 
benzene. 

A  summary  of  the  LARC  benzene  risk 
assessment  data  along  with  a  range  of 
OSHA  estimated  excess  risks  based  on 
LARC  methodology  for  exposure  levels 
of  10  ppm  and  1  ppm  using  linear 
extrapolation  is  shown  in  Table  A.  The 
excess  risk  per  1000  workers  from 
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lifetime  occupational  benzene  exposure 
to  10  ppm  ranges  hoin  9.  5-720,  while 
the  risk  from  exposure  to  1  ppm  ranges 
from  1.0-72.  Of  the  four  studies  used  for 
risk  estimation,  estimates  of  relative  risk 
and  exposure  level  afe  more  exact  for 
the  studies  by  Ott  et  &I.  (1978)  (Ex.  No. 
128-33)  and  Infante-Rinsky  (1977, 1981) 
Ex.  Nos.  128-7,  32).  F  >r  the  latter  study, 
lARC  assumed  that  t  te  cohort  was 
exposed  for  an  avera  ;e  of  8.5  years 


TAStE  A.— Analysis  <* 
Exposed  to  Benzene 
ow  {1902)  Used  k)r 


Relative  Risk  and  Excess  I^ukemia  Risk  per  i.OOO  Workers 

FOR  AN  OCCUPATKNtAL  LJFETIME  BY  STUDY  BASED  ON  lARC  METHOOOL- 

Ihfante-Rinsky  Study  Resutts 


A'jdlOIS 


OR  Man  (1978) 

I  e«  al  (1977).- 


Rrnsky  M  al.  (1981).. 
Vigtara  (1976) 

Afcaoy  (1977) 


based  on  average  exposure  time  for 
those  who  died  from  leukemia. 
However,  the  median  length  of  exposure 
for  the  entire  cohort  was  less  than  one 
year  (Rinsky,  et  al.  1981)  (Ex.  No.  128- 
32).  Therefore,  the  linear  extrapolation 
for  the  Infante-Rinsky  study  as  shown  in 
Table  A,  based  on  lARC's  assumptions, 
would  overestimate  the  dose  in  relation 
to  response  (relative  risk  of  death  from 
leukemia). 


n 


3.75 
56 


Eslinialed  Exposure 


To  Cohort 


1-30  ppm.  tor  9-9  y»s - 

10-100  ppm.  8  5  yrs  average  ect- 

poswe  kv  cases'. 

5  >r»  average _ 

200-500  ppm.  9  yrs  average  ex- 

posive  lor  cases. 
150-210  ppm.'  9.7  yrs  average 

•uposure  tor  cases. 


Occup  MeUme 
excess  nsk  per  I.OOO 


■72 
170 


140 
475 


534 


Excess  risk  per  1.000 
exposed  to— 


10  ppm 


10  ppm 


24-720 
14-170 


14-140 
9.5-23.8 


25.4-35.6 


24-72 

1.4-17 


1.4-14 
10-2.4 


25-3.6 


■  Baaed  on  axpaet«e  o(  8.5  yi  i. 

'  lARC  exlrapolaled  average  Exposure  ol  cases  (8  5  yis.)  to  average  exposure  tor  cohort 

'  Based  on  testmony  o«  Aiisoi|f  at  1977  OSHA  Hewmg. 

Note.— iAFIC  (td  not  pertarm  M  calciialions  n  last  ttvee  columrts  There  «vere  pertarmed  by  OSHA  using  lARC  methodology 
tor  tie  Mante-Rmsky  study  and  MRC  opnon  that  nsk  catoulation  '  '  *  reflect  the  degree  o)  uncertainty  in  the  estimates  ol 
doee  rata  *  *  '  by  oing  upper  and  tomier  bounds  ol  such  estmates  (lAflC.  1962). 


White  et  al.  (1982, 1  jc.  No.  128-37) 
reported  a  quantitati\  e  estimate  of 
leukemia  mortality  as  sociated  with 
occupational  benzene  exposure.  They 
selected  the  NIOSH  (Infante  et  al.  1977; 
Rinsky  et  al.  1981)  an  I  DOW  (Ott  et  al. 
1978)  (Ex.  Nos.  128-7,  32,  33)  Studies  for 
their  risk  assessment  as  they  felt  these 
studies  more  adequat  ;ly  met  their 
requirements  of  provi  ling  both  an 
estimate  of  relative  ri  ik  and  a 
reasonable  character  zation  of  previous 
exposure  conditions. 

For  the  NIOSH  stu(  y.  White  et  al. 
(1982)  (Ex.  No.  127)  bi  sed  the  risk 
assessment  on  the  ex  >erience  of 
workers  who  had  5  oi  more  years  of 
employment,  because  the  elevated  risk 
was  statistically  significant  only  for  this 
group.  The  standardii  ed  mortality  ratio 
(SMR)  was  2100  (5  ob  served  leukemia 
deaths  versus  0.23  exj  lected).  Workers 
who  had  been  employ  ed  for  less  than  5 
years  were  not  incluiEd  in  the 
assessment  For  these  individuals  the 
SMR  was  200  (2  leuk^ia  deaths 
observed  versue  1.02  expected).  The 
range  of  duration  of  exposure  for  those 
workers  with  more  than  5  years  of 
employment  was  estimated  to  be  5  to  30 
years.  The  authors  calculated  that 
workers  could  have  been  exposed  for  5 
years  to  an  average  o  83  ppm  benzene 
or  415  ppm-years,  or  t  ley  could  have 
been  exposed  for  30  y  ears  to  an  average 


of  50  ppm,  or  1500  ppm-years.  The 
estimates  of  levels  of  exposure  were 
based  on  industrial  hygiene  information 
from  the  report  by  Rinsky  et  al.  (1981) 
(Ex.  No.  128-32)  for  the  period  1941- 
1975.  Since  some  workers  had  been 
exposed  to  benzene  as  early  as  1937, 
White  et  al.  assumed  exposures  from 
1937-1941  to  have  been  150  ppm 
benzene,  which  is  50%  above  the 
maximum  allowable  concentration  or 
peak  exposure  level  recommended  in 
1941. 

For  the  OTT  et  al.  study  (1978)  (Ex. 
No.  128-32),  White  et  al.  (1982)  (Ex.  No. 
127)  based  their  risk  assessment  on  the  3 
observed  cases  of  leukemia  as 
compared  to  0.8  expected  (SMR  is  375,  p 
less  than  0.05).  Based  on  data  in  the 
OTT  et  al.  study,  the  benzene  dose  for 
the  entire  cohort  was  estimated  to  have 
ranged  from  500  to  1500  ppm-months,  or 
42-125  ppm-years.  White  et  al.  (1982) 
(Ex.  No.  127)  noted  that  the  cumulative 
dose  of  benzene  for  the  three  leukemia 
cases  ranged  between  1.6  ppm-year  and 
45  ppm-years. 

Ta  describe  the  relationship  between 
benzene  dose  and  the  probability  of 
developing  leukemia.  White  et  al. 
selected  the  linear  model  as  they  felt  the 
epidemiologic  evidence  available  for 
benzene  exposure  and  leukemia  did  not 
include  the  detail  needed  to  test  the 
appropriateness  of  more  complex 


models.  In  OSHAs  opinion,  selection  of 
this  model  seems  appropriate  as  linear 
dose  response  relationships  exist  for 
several  end  points  measuring  toxic 
effects  on  the  bone  marrow  (Tice  et  al. 
1983;  Baarson  et  al.  1983  (Ex.  No.  146-2); 
Gad  el  Karen  1983:  Picciano.  1979  (Ex. 
No.  144-118;  Wong  et  al.  1983  (Ex.  No. 
151A). 

To  determine  the  excess  probability  of 
developing  leukemia  for  a  given  dose  of 
benzene  over  a  defined  period  of  time. 
White  et  al.  (1982)  (Ex.  No.  127) 
determined  the  lifetime  adult  white  male 
(ages  20-84  years)  probability  of 
developing  leukemia  (0.0070  for  all  cell 
types  and  0.0050  for  myelogenous 
leukemia]  and  the  rate  at  which  the 
excess  probability  of  leukemia 
increased  with  each  increment  in  dose. 
Separate  risk  estimates  were  then 
calculated  for  both  studies  using  the 
above  mentioned  values. 

As  shown  in  Table  B,  based  on  the 
NIOSH  study,  the  excess  leukemia  risk 
was  estimated  to  be  44  to  152  per  1,000 
workers  exposed  for  an  occupational 
lifetime  (45  years]  to  an  average  of  10 
ppm  benzene.  The  excess  risk  of  death 
from  leukemia  associated  with  exposure 
to  1  ppm  for  45  years  ranged  from  5  to  16 
per  1,000  workers. 

Based  on  the  study  by  Ott  et  al.  (1978) 
(Ex.  No.  128-33],  the  excess  risk  of  death 
from  leukemia  was  estimated  to  be  48  to 
136  per  1,000  workers  exposed  for  an 
occupational  lifetime  to  10  ppm,  while 
the  excess  risk  was  5  to  15  per  1,000  for " 
those  exposed  to  1  ppm  for  45  years.  In 
discussing  their  results.  White  et  al. 
(1982)  (Ex.  No.  127]  noted  that  the  range 
of  excess  risk  was  based  on  the 
uncertainty  in  the  benzene  exposure 
levels  from  the  NIOSH  and  DOW 
studies,  but  that  the  projected  risk  did 
not  reflect  the  uncertainty  associated 
with  the  risk  ratios  from  the  studies.  For 
instance,  they  stated. 

The  upper  95%  confidence  interval  for  the 
SMR  of  2.100  from  the  Rinsky  et  al.  report  is 
5073.  The  use  of  this  value  would  have 
resulted  in  much  higher  risk  estimates.  Thus,  . 
even  though  these  risk  estimates  are 
expressed  as  ranges,  the  upper  range  of  the 
risk  estimates  actually  would  have  been 
greater  if  the  uncertainty  of  the  SMRs  had 
been  included  in  the  analysis. 

Table  B.— Estimate  of  Excess  Leukemia 
Deaths  Per  1000  Workers  Exposed  to 
Benzene  by  Number  of  Years  Exposed 
AND  Exposure  Level 


Exposure  levels 

Years  exposed 

10  ppm 

1  ppm 

NIOSH 
study 

DOW 
study 

NIOSH 
study 

DOW 
study 

45 

44-152 
30-104 

48-136 
32-93 

5-16 
3-11 

5-15 

30 

3-10 
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Table  B.— Estimate  of  Excess  Leukemia 
Deaths  Per  1000  Workers  Exposed  to 
Benzene  by  Number  of  Years  Exposed 
ANoExPOSURE  Level— Continued 


Exposure  levels 

Years  exposed 

lOppm 

Ippm 

MOSH 
study 

DOW 
Study 

MOSH 
study 

OOW 
Study 

15....„ _ 

5 _... 

15-54 
S-18 
1-4 

16-46 
5-16 
1-3 

1.5-5 
OA-Z 
0.1-0.4 

2-15 
0.1-0.3 

Source:  WMe  el  M.  1962. 

OSHA  is  also  aware  of  two  cases  of 
leukemia  among  pliofilin  woriiers  who 
were  not  located  by  the  NIOSH 
investigators  during  their  foUow-i^) 
(Sakol.  1977  OSHA.  TR  285-329). 
Although  the  addition  of  these  cases  to 
the  White  et  al.  (1982)  risk  assessment 
based  on  the  NIOSH  study  would 
substantially,  incease  the  estimated 
leukemia  risk,  the  authors  chose  not  to 
include  them. 

On  the  basis  of  the  White  et  al. 
assessment  (See  Table  B)  a  reduction  in 
the  8-hour  TWA  exposure  to  benzene 
from  10  ppm  to  1  ppm  would  result  in  a 
reduction  in  risk  of  death  from  leukemia 
ranging  from  43  to  136  per  1000  woricers 
exposed  over  an  occupational  lifetime. 
(This  risk  assessment  does  not  take  into 
consideration  any  reduction  in  risk  that 
may  be  achieved  by  early  detection  of 
blood  abnormalities  (through  medical 
surveillance)  that  may  precede  any 
preleukemia  phase,  or  by  early  detection 
of  conditions  that  may  result  in 
extending  survival,  particularly  for  those 
individuals  who  have  experienced 
relatively  higher  benzene  exposure 
levels  in  the  past.) 

OSHA  solicited  opinion  on  the  risk 
assessment  by  White  et  al.,  1982  from  a 
number  of  recognized  experts  in  the 
field  of  occupational  health,  or  risk 
assessment,  representing  government, 
academia,  or  industry  (Ex.  No.  137). 
Each  reviewer  was  provided  with  a 
copy  of  the  White  et  al.  (1982)  (Ex.  No. 
127)  assessment.  Opinions  of  the 
assessment  varied.  Dr.  Brian  MacMahon 
(Ex.  No.  137-5)  and  Dr.  Bruce  Karrh  (Ex. 
No.  137-1)  felt  that  the  underlying 
studies  upon  which  the  assessment  was 
based  were  too  limited  for  purposes  of 
conducting  a  quantitative  cancer  risk 
assessment  Dr.  Philip  Ck>le,  stated  "it  is 
only  an  opinion  that  epidemiologic 
evidence  regarding  the  leukemogenicity 
of  benzene  is  'conclusive.'  "  (Ex.  No. 
137-3)  Dr.  Cole's  statement  was  based 
on  his  view  that  most  of  the 
epidemiologic  studies  of  benzene  and 
leukemia  have  methodological 
limitations  and  that  the  case  reports  of 
leukemia  among  benzene  workers  "are 
of  limited  scientific  value."  However, 


several  consensus  groups  including 
LARC  and  the  National  Toxicology 
Program  have  concluded  that  there  is 
sufficient  evidence  that  benzene  is 
carcinogenic  to  humans. 

Dr.  Irving  Kessler  (Ex.  No.  137-2)  was 
of  the  opinion  that  the  underlying 
studies  represented  the  best  avaUable 
information.  Dr.  Kessler  and  Dr.  David 
Gaylor  (Ex.  No.  137-9)  stated  that  the 
results  of  the  assessment  seemed 
plausible  and  were  well  documented. 
Dr.  Karrii  negated  the  NIOSH  study  on 
the  basis  of  the  critique  of  Tabershaw 
and  Lamm  (1977)  (Ex.  No.  159-81)  and 
Van  Raalte  and  Grasso  (1982)  (Ex.  No. 
159-01).  Comments  on  these  critiques 
have  been  addressed  in  the  section  on 
epidemiologic  study  results. 

Dr.  Norman  Breslow,  Dr.  Cole,  Dr. 
Charles  Brown  and  Dr.  Gaylor  all 
thought  the  linear  model  used  by  White 
et  al.  (1982)  was  acceptable  and  that 
other  more  complex  models  were  not 
justified  (Ex.  Nos.  137-3,  4,  7,  9). 
However,  Dr.  Wiliam  Rowe  felt  other 
models  should  be  evaluated  in  addition 
to  the  linear  model  while  Dr.  Karrii  (Ex. 
No.  137-1)  felt  the  linear  model  was 
unverifiable.  The  issue  of  model 
selection  can  best  be  summarized  by  Dr. 
Charies  Brown  (Ex.  No.  137-7)  who 
stated: 

The  "correct"  model  is  unknown,  and  will 
remain  so  until  we  know  the  mechanistic 
relationship  l>etween  benzene  exposure  and 
leukemia:  however  I  do  not  believe  that  the 
data  warrant  more  sophistication  than  the 
simple  linear  model  (to  which  the  one-hit 
model  is  a  very  close  appoximation  at  low 
response  rates):  in  addition,  since  the  range 
over  which  the  dose  extrapolation  is 
performed  appears  to  be  relatively  small  (one 
order  of  magnitude?),  the  dose-response 
model  should  have  a  small  effect  on  the  risk 
assessment  results. 

Dr.  Cole  and  Dr.  Brown  (Ex.  Nos.  137- 
3,  7)  felt  that  the  exclusion  finm  the  risk 
assessment  of  individuals  in  the  NIOSH 
study  who  had  less  than  5  years  of 
benzene  exposure  and  a  relative  risk  of 
2  for  death  from  leukemia  resulted  in  a 
bias  toward  an  overestimate  of  the 
quantitative  risk  based  on  the  NIOSH 
study.  OSHA  is  of  the  opinion  that  the 
latter  data  should  have  been  included  in 
the  assessment,  but  that  inclusion  of 
these  data  would  not  change  the  dose 
response.  For  example,  individuals  with 
less  than  5  years  of  exposure  had  a 
median  duration  of  exposure  of  about 
0.5  years  (Rinsky.  1983  Ex.  No.  159-65A). 
If  one  assumes  tiiat  these  individuals 
were  exposed  to  a  TWA  of  100  ppm 
benzene  (a  maximal  estimate),  their 
cumulative  dose  of  benzene  would  be  50 
ppm-years  associated  with  a  relative 
risk  of  2,  or  7  per  1000  excess  leukemia 
deaths.  This  estimate  would  fit 


comfortably  within  the  estimate  of  5  to 
16  excess  leukemia  deaths  per  thousand 
workers  exposed  for  an  occupational 
lifetime  to  1  ppm.  e.g.,  45  ppm-years  of 
exposure. 

Three  reviewers  raised  the  issue  of 
the  cumulative  dose  concept  of  exposure 
used  by  White  et  al.  (1982)  (Ex.  No.  127). 
Dr.  Bruce  Karrh  was  of  the  opinion  that 
short-term,  high  intensity  exposure  was 
the  mode  of  exposure  to  benzene  (Ex. 
No.  137-1).  Dr.  Brown  was  of  the  opinion 
that  the  cumulative  dose  model  may  not 
be  a  valid  measure  but  that  the 
epidemiologic  data  would  not  provide 
the  proper  measure  of  exposure  (Ex.  No. 
137-7).  He  suggested  the  use  of  animal 
studies  to  resolve  the  issue  of  dose  rate 
and  duration  of  exposure.  Dr.  Norman 
Breslow  stated  that  dose  additivity  and 
low  dose  linerarity  should  be  adopted  as 
biologically  reasonable  and 
scientifically  prudent  assumptions  in  the 
absence  of  specific  evidence  to  the 
conti-ary  (Ex.  No.  137-4). 

Under  OSHA  contract.  Crump  and 
Allen  (1984)  (Ex.  No.  152)  recentiy 
estimated  excess  leukemia  deaths 
among  workers  exposed  to  benzene 
based  on  three  epidemiologic  studies. 
Two  alternative  models  were  used,  the 
linear  relative  risk  model  and  the  linear 
absolute  risk  model.  The  relative  risk 
model  is  derived  by  assuming  that  the 
age-specific  mortality  from  benzene  is 
proportional  to  the  background 
mortality.  The  absolute  risk  model 
follows  from  assuming  the  added 
benzene  mortality  is  the  same  for  all 
ages,  given  equal  doses.  Different 
measures  of  benzene  exposure  were 
considered,  namely,  cumulative 
exposure  in  ppm-years;  weighted 
cumulative  exposure  in  ppm-years,  in 
which  exposure  in  the  most  recent  2V^ 
years  prior  to  the  5-year  age  interval 
under  scrutiny  made  no  contribution 
and  exposures  more  than  7Vi  years  in 
the  past  were  given  progressively  less 
weight;  a  "window"  exposure  in  ppm- 
years,  in  which  the  only  exposure 
counted  was  that  in  a  10-year 
"Window"  between  2V^  and  12  Vi  years 
prior  to  the  5-year  age  interval  of 
interest;  and  peak  exposure,  defined  as 
cumulative  exposure  in  ppm-years  but 
disregarding  all  exposures  less  than  100 
ppm. 

Using  cumulative  exposure  with  the 
relative  risk  model,  the  maximum 
likelihood  estimate  of  additional  deaths 
from  leukemia  for  workers 
occupationally  exposured  for  40  years  to 
10  ppm  was  88  per  1000.  (Table  C).  The 
95%  confidence  interval  (CI)  for  this 
estimate  ranged  between  34  and  184 
excess  leukemia  deaths  per  thousand 
workers.  For  those  exposed  to  1  ppm  for 
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40  years  the  excess  eukemia  risk  was 


9.5  (95%  a  =  3.5-21 


per  1000.  These 


estimates  were  derii  ed  using  data  from 
the  Rinsky  et  al.,  OtI  et  al.  and  Wong  et 
al.,  studies  combined.  The 
corresponding  maximum  likelihood 
estimates  of  excess  leukemia  mortality 
using  weighted  cumi^ative  exposure 
were  29  per  1000  asstKiated  with  10  ppm 
and  3  per  1000  associated  1  ppm.  These 
latter  estimates  are  lased  upon  the 
Rinsky  et  al.  and  Ot|  et  al.  cohorts;  the 
data  in  the  Wong  et  ^I.  cohort  were  not 
available  in  a  form  t^at  permitted  this 
type  of  analysis. 
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Using  the  relative  i  isk  model  and 
cumulative  dose,  the  assessment  based 
on  data  solely  from  t  le  CMA  study  by 
Wong  et  al.  indicatec  that  the  excess 
leukemia  mortality  per  1000  workers 
occupationally  exposed  for  40  years  to 
10  ppm  was  121;  the  l5%  confidence 
limits  ranged  betwee  1 1.1  and  243.  The 
assessment  for  10  pp  n  benzene  based 
on  the  NIOSH  study  by  Rinsky  et  al. 
indicated  63  excess  leukemia  deaths;  the 
95%  confidence  limitu  ranged  between 
21  and  129  per  1000  a  s  a  result  of  40 
years  exposure.  For  4  0  years  of  exposure 
to  1  ppm,  the  excess  risk  per  1000  was  13 
based  on  the  CMA  st^idy  and  6.6  based 
on  the  NIOSH  study.  Estimates  based  on 
the  Dow  study  by  Ott  et  al.  were  not 
performed  separately  because  of  the 
small  number  of  leukemia  deaths 
observed  in  the  stui 
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cumulative  dose  model  over  the 
cumulative  dose  model  as  it  seemed 
somewhat  implausible  to  them,  based  on 
the  Japanese  A-bomb  data,  that  a  brief 
exposure  early  in  life  would  entail  the 
same  risk  50  years  hence  as  15  years 
hence.  In  regard  to  this  preference, 
OSHA  notes  that  the  mode  of  industrial 
benzene  exposure  is  different  than  A- 
bomb  exposure.  Workers  are  exposed  to 
low  levels  or  intermittent  bursts  of 
benzene  over  many  years,  whereas,  A- 
bomb  survivors  experienced  a  single 
burst  of  radiation  exposure. 

With  further  regard  to  relative  risk  of 
dying  from  leukemia  in  relation  to  time 
period  of  benzene  exposure, 
epidemiologic  study  results  of  workers 
exposed  to  benzene  indicate  relative 
risks  for  myeloid  and  monocytic 
leukemias  (the  most  predominant  cell 
types  associated  with  benzene 
exposure)  to  range  from  3.75  to  8.7  for 
cohorts  of  predominantly  active  or 
terminated  employees  as  compared  to 
4.0  for  cohorts  of  predominately  retired 
employees  (Ex.  No.  142-13A-Shell 
study).  Thus,  the  relative  risk  of  death 
from  leukemia  seems  to  remain  high 
following  cessation  of  exposure.  OSHA 
seeks  comment  on  the  Crump  and  Allen 
risk  assessment  and  preference  of 
models  and  dose  accumulation. 

The  Carcinogen  Assessment  Group 
(CAG)  of  the  Environmental  Protection 
Agency  estimated  leukemia  risk 
associated  with  ambient  benzene 
exposure  (Albert  et  al.  1979,  Ex.  No.  126- 
6).  This  assessment  was  based  on  the 
occupational  studies  by  Infante  et  at. 
(1977)  (Ex.  No.  128-17)  several  studies 
by  Aksoy  reported  between  1974-77  and 
the  study  by  Ott  et  al.  (1978)  (Ex.  Nos. 
128-7.  33,  43;  144-5. 160). 

For  the  Infante  et  al.  study  (1977)  (Ex. 
No.  128-17)  CAG  calculated  a  relative 
risk  of  7.2  (9  observed  leukemia  deaths 
versus  1.25  expected).  Although  Infante 
et  al.  (1977)  (Ex.  No.  128-17)  observed  7 
leukemia  deaths  in  their  study  cohort, 
CAG  included  the  two  leukemia  deaths 
mentioned  by  Dr.  Sakol  as  not  having 
been  identified  in  the  follow-up  of  the 
NIOSH  study. 

Benzene  exposure  for  the  cohort 
studied  by  Infante  et  al.  was  estimated 
by  CAG  in  1979  to  have  ranged  from  40 
ppm  for  35  years  to  24  ppm  for  25  years 
for  the  entire  cohort.  (OSHA  is  aware 
that  this  estimate  now  represents  an 
overestimate  in  the  number  of  years  of 
exposure  for  the  cohort  as  Rinsky  et  al. 
(1981)  (Ex.  No.  128-32)  reported  that  58 
percent  of  the  cohort  was  exposed  to 
benzene  for  less  than  one  year.) 

For  the  Aksoy  studies,  CAG  estimated 
that  the  relative  risk  of  developing  non- 
lymphoblastic  or  lymphoid  leukemia  for 


Istanbul  shoeworkers  was  20  (based  on 
a  comparison  to  a  general  population 
rate)  and  that  they  were  exposed  to  an 
average  (geometric  mean)  of  64  ppm 
benzene  for  an  average  of  9.7  years 
based  on  the  average  length  of  exposure 
for  the  leukemia  cases. 

For  the  study  by  Ott  et  al.  (1978),  CAG 
used  the  relative  risk  of  3.75  for 
myelogenous  leukemia  among  workers 
exposed  to  an  estimated  average 
benzene  dose  of  51  ppm-years.  CAG 
then  used  a  linear  non- threshold  model 
to  estimate  leukemia  risk  from  1  ppm 
benzene  exposure  breathed  over  a 
lifetime  which  it  considered  70  years. 
The  geometric  mean  of  the  slope 
estimates  for  the  three  studies  as 
calculated  by  CAG  was  0.024.  This 
figure  is  interpreted  as  indicating  that  a 
lifetime  exposure  (70  years)  to  1  ppm 
benzene  would  result  in  24  excess 
myelogenous  leukemia  deaths  per  1,000 
individuals.  Converting  the  CAG  risk 
estimate  into  an  estimate  for  lifetime 
occupational  exposure  (45  years,  240 
workdays  per  year,  8  hours  per  day) 
would  result  in  33.8  excess. leukemia 
deaths  per  1,000  workers  exposed  to  10 
ppm  benzene,  or  3.38  per  1,000  exposed 
to  1  ppm  for  an  occupational  lifetime. 

The  CAG  quantitative  cancer  risk 
assessment  has  been  reviewed  and 
modified  by  several  groups  using 
various  assumptions  about  benzene 
.  exposure  and  relative  risk  from  the 
underlying  studies.  The  reports  by 
Hattis  et  al.  (1980)  of  the  Massachusetts 
Institute  of  Technology  (Ex.  No.  133)  and 
Davis  and  Schneiderman  (1983)  of  the 
Environmental  Law  Institute  (Ex.  No. 
135)  show  a  higher  leukemia  risk  than 
that  reported  by  CAG,  while  the  reports 
by  Bartman  (1982)  (Ex.  No.  161)  and  by 
Lamm  (1983]  prepared  for  the  American 
Iron  and  Steel  Institute  (Ex.  No.  142-28B) 
show  a  lower  risk.  Different 
assumptions  on  the  various  aspects  of 
the  underlying  studies  made  by  the 
groups  mentioned  above  account  for  the 
different  results.  However,  the 
assumption  made  by  these  groups  does 
not  appear  to  be  better  supported  than 
the  CAG  assumptions  made  in  1979.        t 

A  number  of  scientists  believe  the 
CAG  assumptions  on  dose  and  relative 
risk  are  reasonable  and  well  supported. 
The  CAG  risk  assessment  establishes  an 
estimate  of  leukemia  risk  among 
benzene  exposed  individuals  that  is 
similar  to  the  estimates  made  by  LARC 
(1982)  (Ex.  No.  159-38)  and  White  et  al. 
(1982)  (Ex.  No.  127). 

All  four  cancer  risk  assessments 
mentioned  above  were  consistently 
based  on  linear  non-threshold  model 
and  all  selected  the  same  or  similar 
studies  to  estimate  leukemia  risk. 
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Although  the  assessments  were  derived 
from  studies  of  various  design  involving 
exposure  to  benzene  in  different 
occupations,  the  extrapolated  excess 
risks  observed  in  association  with  the 
current  PEL  of  10  ppm  are  similar.  Upon 
review  of  the  quantitative  cancer  risk 
assessments  by  White  et  al.,  lARC  and 
CAG,  OSHA  is  of  the  preliminary 
opinion  that  reasonable  assumptions  by 
all  groups  were  made  on  the  basis  of  the 
data  available.  OSHA  is  preliminarily 
utilizing  the  White  et  al.,  estimate  as  a 
reasonable  mid-range  estimate, 
consistent  with  other  assessments  when 
using  mid-range  assumptions,  to  be  the 
basis  for  significant  risk  analysis.  In 
addition,  OSHA  views  the  study  by  Ott 
et  al.  (1978)  (Ex.  No.  12&-d3)  to 
constitute  direct  observational  data 
demonstrating  excess  leukemia  risk 
associated  with  low  level  benzene 
exposure. 

2.  Risk  Assessments  Based  on 
Experimental  Bioassays.  Experimental 
bioassays  have  served  as  a  basis  for  the 
majority  of  quantitative  cancer  risk 
assessments.  While  risk  estimates  based 
on  single  compound  exposures  to 
experimental  animals  can  readily 
determine  dose  and  response,  they  pose 
some  difficulty  in  extrapolation  to 
humans  for  a  number  of  reasons 
including  factors  associated  with 
interspecies  variability  in  metabolism, 
and  human  insult  by  a  host  of  other 
chemicals  in  the  environment  which 
may  interact  to  potentiate  the 
carcinogenic  response.  For  example,  the 
incidence  of  angiosarcoma  of  the  liver  in 
experimental  animals  administered 
vinyl  chloride  (VC)  alone  is  much  lower 
than  the  incidence  when  the  animals 
have  ethanol  (drinking  alcohol)  added  to 
their  drinking  water  (Ex.  No.  159-63A). 
Thus,  extrapolation  of  cancer  risk  to 
humans  based  solely  on  VC 
administration  may  result  in  a  much 
lower  estimate  of  risk. 

Likewise,  when  interaction  has  been 
studied  in  humans  with  asbestos  and 
cigarette  smoking  or  alcohol  and 
cigarette  smoking,  a  synergistic 
interaction  resulting  in  a  much  higher 
risk  of  lung  cancer  and  esophageal     ^ . 
cancer,  respectively,  have  been 
demonstrated  in  contrast  to  the 
summation  of  risk  from  exposure  to 
these  agents  independently. 

The  Carcinogen  Assessment  Group 
(CAG)  of  the  EPA  has  conducted  a 
quantitative  cancer  risk  assessment  for 
benzene  based  on  the  results  of 
experimental  bioassays  (CAG  1983.  Ex. 
No.  159-15).  The  preliminary  results  of 
its  analyses  are  based  upon  the  report  of 
benzene  exposure  by  oral  gavage  to    , 
Sprague-Dawley  rats  by  Maltoni  in  1982 


(Ex.  No.  128-75)  and  the  report  of 
benzene  induced  hematopoietic 
neoplasms  in  male  C57BL  mice 
following  inhalation  exposure  by  Snyder 
et  al.  in  1980  (Ex.  No.  128-77). 

For  the  Maltoni  study  results  reported 
in  1982.  CAG  based  its  risk  estimates  on 
Zymbal  gland  carcinomas, 
hematosarcomas  and  hematosarcomas 
and  lymphoblastic  leukemia  combined 
in  male  and  female  rats  exposed  for  52 
weeks  at  dose  levels  of  50  or  250  mg/kg 
of  body  weight.  CAG  did  not  adjust  for 
survival  of  animals  as  data  were  not 
available  to  do  so.  (If  exposure  to  the 
carcinogen  shortens  lifespan  of  the 
animals,  lack  of  adjustment  results  in  an 
overestimate  of  dose  and  hence  an 
underestimate  of  cancer  risk  in  relation 
to  dose.)  Equivalent  lifetime  human  dose 
was  determined  by  extrapolating  the 
lifetime  experimental  dose  using  a 
correction  factor  to  account  for 
differences  in  surface  area  between 
humans  and  rats.  This  procedure 
resulted  in  an  equivalent  human  dose  of 
3.1  mg/kg/day  and  15.5  mg/kg/day  from 
low  and  high  dose  benzene 
administration  to  male  rats,  respectively 
and  an  equivalent  dose  of  2.6  and  13.-1 
mg/kg/day  from  low  and  high  dose 
benzene  adminisfration  to  female  rats, 
respectively.  CAG  then  used  the 
multistage  model  for  all  three  categories 
of  cancer  mentioned  above,  plus  the 
Probit  and  Weibull  models  for  Zymbal 
gland  tumors  since  there  were  two  data 
points  for  this  cancer.  If  only  one  data 
point  is  available,  the  Probit  and 
Weibull  models  are  not  applicable 
because  the  parameters  cannof  be 
uniquely  estimated. 

For  the  Synder  et  al.  report  of  1980, 
CAG  used  the  incidence  rates  for 
lymphocytic  lymphoma  and  all 
hematopoietic  neoplasms  in  male  mice 
exposed  to  300  ppm  benzene  by 
inhalation  for  6  hours/day,  5  days/ 
week,  for  up  to  488  days,  the  time  at 
which  the  last  benzene  treated  animal 
died.  For  this  study,  CAG  made  an 
adjustment  for  survival  of  the  animals  in 
the  exposure  groups. 

With  use  of  the  multistage  model  CAG 
estimated  the  upperbound  of  the  lifetime 
excess  human  cancer  risk  associated 
with  continuous  exposure  to  1  ppm 
benzene  to  range  from  10  per  1000 
individuals  (using  data  for 
hematosarcomas  from  the  Maltoni  study 
or  data  for  lymphocytic  lymphoma  from 
the  Snyder  et  al.  study)  to  34  per  1000 
(using  data  for  Zymbal  gland  carcinoma 
from  the  Maltoni  study).  Using  the 
Probit  and  Weibull  models,  the 
upperbound  of  the  lifetime  excess 
cancer  risk  associated  with  1  ppm 
exposure  based  on  the  data  for  Zymbal 


gland  carcinoma  was  estimated  to  be  70 
and  80  per  1000  respectively.  The 
Weibull  model  predicted  a  greater  risk 
than  the  other  models  over  the  range  of 
exposure  considered  because  the  shape 
parameter  was  estimated  to  be  less  than 
one  and  thus  have  a  sublinear  (concave 
downward)  dose-response  curve  at  low 
doses.  The  Probit  model  gave  the  second 
highest  risk,  while  use  of  the  multistage 
model  resulted  in  the  relatively  lowest 
risk. 

CAG  also  calculated  the  maximum 
likelihood  estimate  (MLE)  based  on  data 
for  Zymbal  gland  tumors  using  all  four 
models  mentioned  above.  With  the 
multistage  or  one-hit  models  which  are 
linear  at  low  response  rates.  CAG 
calculated  the  maximum  likelihood 
estimate  resulting  from  lifetime 
exposure  to  1  ^.g/cubic  meter  of  benzene 
to  be  6.52  X10~*  which  is  equivalent  to 
0.0212  for  Ufetime  exposure  to  1  ppm. 
Using  the  Probit  model,  the  MLE  gave 
virtually  the  same  result  as  the 
multistage  and  one-hit  models.  The 
Weibull  model  gave  a  higher  MLE  This 
MLE  of  risk  from  the  multistage  is 
approximately  0.030  or  30  excess 
leukemia  deaths  per  1000  workers 
exposed  for  an  occupational  lifetime  to 
10  ppm  benzene.  The  risk  at  1  ppm  is 
one-tenth  or  3  per  1000. 

The  National  Toxicology  Program 
(NTP)  has  recently  released  a  draft  of 
the  results  from  its  2-year 
carcinogenesis  studies  of  benzene. 
Although  the  text  may  be  revised,  the 
tumor  data  were  considered  adequate 
for  evaluation  by  the  NTP  board  of 
scientiflc  advisors  at  its  October  1983 
meeting.  Fifty  F344/N  rats  and  50  B6C3F 
mice  of  each  sex  were  administered 
benzene  in  com  oil  by  oral  gavage  (NTP, 
1983,  Ex.  No.  148).  Doses  of  0.  50. 100.  or 
200  mg/kg  body  weight  of  benzene  were 
administered  to  male  rats  and  doses  of 
0,  25,  50,  or  100  mg/kg  body  weight 
benzene  were  administered  to  female 
rats  and  to  female  and  male  mice  for  5 
days  per  week  for  103  weeks.  Since  the 
body  wei^ts  of  the  female  and  male 
mice  throughout  the  experiment  were 
approximately  32  and  42  grams 
respectively  and  their  minute  volumes 
were  approximately  27  and  34  ml  of  air. 
assuming  100%  absorption  of  benzene, 
the  mice  were  given  doses  of  benzene 
equivalent  to  an  8-hour  inhalation  of 
18.9  ppm  (low  dose  female  mice)  to  80 
ppm  (high  dose  male  mice). 

Since  the  body  weights  of  the  female 
and  male  rats  were  approximately  250 
and  400  grams  respectively  and  they 
breath  either  168  ml  (females)  or  251  ml 
(males)  of  air  per  minute,  their  doses  of 
benzene  were  equivalent  to  8-hour 
exposures  ranging  from  24^  ppm  (low 
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dose  Female  rats)  tp  234  ppm  (high  dose 
male  rats).  This  conversion  does  not 
take  into  consideration  adjustments  for 
differences  in  surface  area  between 
rodents  and  humans  which  would  result 
in  lower  equivalent  doses  to  humans 
and  therefore  higher  risks. 

Significantly  increased  incidences  of 
neoplasms  were  observed  at  multiple 
sites  for  both  sexes  of  mice  and  rats. 
Although  leukemia  was  not  induced  in 
either  species,  dose-related  bone 
marrow  hematopoietic  hyperplasia  was 
observed  in  mice  and  dose-related 
leukopenia  was  observed  in  both  sexes 
of  mice  and  rats.  Although  a  formal 
quantitative  canceij  risk  assessment  has 
not  been  complete^  for  these  new  study 
results,  the  findinga  appear  to  be  very 
significant  in  the  evjaluation  of  risk 
associated  with  kndvm  dose  level  of 
benzene.  In  additioti  to  the  findings  of 
benzene  induced  cheers  of  the  Zymbal 
gland,  oral  cavity  and  skin  in  rats,  six 
sites  or  types  of  tumors  such  as 
malignant  lymphonia  and  limg  cancer 
were  induced  in  male  mice  while  seven 
sites  or  types  of  tuntors  such  as 
lymphoma,  lung  cancer,  ovarian  cancer, 
mammary  (breast)  ( ancer  and  Uver 
cancer  were  induce  i  by  benzene  in 
female  mice.  Such  i>ultiple  site 
carcinogenic  respoi^  in  both  sexes  of 
two  spedes  of  rodeiits  is  unusual  and 
should  be  considered  as  further 
evidence  of  the  caniinogenic  potency  of 
benzene.  Further  coficem  for  the 
carcinogenic  potenc  y  of  benzene  is 
raised  in  the  NIP  sti  dy  by  the 
observation  of  effec  ts  at  multiple  sites  at 
the  lowest  dose  tested  in  mice 
(equivalent  to  8-hou  r,  19  ppm  exposive 
to  humans  without  ^rrection  for  surface 
area).  I 

OSHA  requested  Dr.  Kenny  Crump,  an 
expert  in  the  field,  to  perform  a 
quantitative  risk  assessment  based  on 
the  NTP  data.  OSHA  has  submitted  this 
report  into  the  docket.  Crump  and  Allen 
(Ex.  No.  152)  estimated  excess  risk  of 
dying  from  leukemic  and  other  cancers 
based  on  experimehtal  data.  Estimates 
of  excess  risk  from  fO  years  of 
occupational  exposure  to  10  ppm 
benzene  derived  frapa  application  of  the 
linearized  multistagb  model  to  animal 
data  on  leukemia  raiged  from  0.4  to  1.5 
per  lOOa  (It  should  be  noted,  however, 
that  a  good  animal  aiodel  for  benzene 
and  leukemia  has  net  yet  been 
developed.)  When  (|ata  from  the  NTP 
bioassay  on  all  squamous  cell 
cardnomas  were  used,  the 
corresponding  estiniates  of  MLE  ranged 
from  7.65  per  1000  ii)  male  rats  to  19.9 
per  1000  in  male  miqe.  (Table  D).  These 
estimates  are  somei^rfaat  lower  than 
those  based  on  epid^imiologic  data. 


In  discussing  the  results  of  their 
analyses.  Crump  and  Allen  stated  that 
estimates  made  from  human  data  should 
take  precedence  over  those  from  animal 
data  in  the  case  of  benzene,  because  the 
former  estimates  are  derived  from 
reasonably  good  studies  involving  both 
the  species  (man)  and  the  route  of 
exposure  (air)  of  interest.  The  National 
Research  Council  of  the  NAS  Committee 
on  the  Institutional  Means  for 
Assessment  of  Risks  to  Public  Health 
has  stated  recently  that  "well-conducted 
epidemiologic  studies  that  show  a 
positive  association  between  an  agent 
and  a  disease  are  accepted  as  the  most 
convincing  evidence  about  human  risk. 
(NAS,  1883,  Ex.  No.  15&-57). 

Table  O.— Crump  and  Allen  Risk  Assess- 
ment. 1984 — Estimates  of  Human  Risk 
Per  1000  Workers  Based  on  Animal 
Studies 
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OSHA  requests  comments  on 
estimates  of  risk  from  benzene 
exposures  based  on  animal  data. 

3.  Studies  showing  effects  on  DNA 
and  bone  marrow,  a.  Studies  of  human 
exposure.  Numerous  studies  have 
demonstrated  significant  excesses  of 
chromosomal  aberrations  in  both  bone 
marrow  cells  and  peripheral 
lymphocytes  of  workers  exposed  to 
benzene.  This  information  has  been 
reviewed  recently  by  lARC  (1982.  Ex. 
No.  128-8).  The  earlier  studies 
demonstrated  chromosomal  aberrations 
not  only  in  workers  who  had  severe 
benzene-induced  pancytopenia,  but  also 
in  subjects  who  had  recovered  from 
benzene  hemopathy  and  in  subjects 
exposed  to  benzene  who  did  not 
manifest  overt  signs  of  blood  damage 
(Fomi  et  al..  1971,  Ex.  No.  128-48).  These 
individuals  had  been  exposed  to 
benzene  levels  exceeding  10  ppm  as  the 
reports  indicate  their  benzene  exposures 
ranged  between  25  and  530  ppm. 

More  recent  studies  have 
demonstrated  chromosomal  aberrations 
in  workers  exposed  to  benzene  levels 
that  averaged  below  10  ppm.  Fredga  et 
al.  (1979,  Ex.  No.  12*-57)  have 
demonstrated  a  significant  increase  in 
chromosomal  aberrations  among  12 
industrial  workers  exposed  for  several 
hours  a  day  to  benzene  levels  ranging 
between  5  and  10  ppm  as  compared  to 
expected  values  fitim  15  controls. 


In  1978.  DOW  Chemical  Company 
released  the  results  of  its  cytogenetic 
studies  of  workers  exposed  to  benzene 
(Holder,  1978  Ex.  No.  159-45).  t)ow 
stated,  "since  increased  rates  of 
chromosomal  aberrations  are  often 
associated  with  increased  risk  of 
malignancies — including  leukemia — we 
have  cytogenetically  studied  a  group  of 
52  employees  exposed  to  benzene  for 
one  month  to  26  years."  The  results 
demonstrate  a  significant  excess  of 
chromosomal  aberrations  among  the 
benzene  exposed  workers  as  compared 
to  controls.  Average  benzene  exposures 
of  these  workers  were  initially  reported 
as  being  below  10  ppm  with  peak 
exposures  exceeding  100  ppm,  but  that 
the  frequency  of  peaking  was  unknown 
(Holder.  1978,  Ex.  No.  159-45).  In 
response  to  a  request  from  OSHA  in 
1980,  Dow  supplied  more  detailed 
supplemental  information  on  benzene 
exposures  for  these  individuals  (Docket 
No.  H-059,  Ex.  No.  230X-10).  The  report 
states  that  sufHcient  data,  defined  as 
one  data  point  per  person-year 
experience,  were  available  to 
characterize  exposures  for  32  of  the  52 
individuals  in  the  benzene-exposed 
group.  Personal  monitoring  data  from 
1973  to  1978  showed  that  average  8-hr 
TWA  exposures  ranged  from  less  than 
0.1  ppm  to  7.4  ppm,  with  the  maximum 
TWA  observed  for  one  job  classification 
being  18.3  ppm.  Because  the  job 
classifications  that  were  selected  for  the 
monitoring  were  those  where  the 
estimated  potential  for  benzene 
exposure  was  greatest,  it  is  possible  that 
the  exposures  for  job  classiflcations 
without  monitoring  data,  such  as 
foreman  and  production  superintendent, 
were  less  than  those  measured  for  other 
job  classifications.  In  addition,  the 
report  states  that  9  of  the  52  examined 
workers  were  employed  in  job 
classifications  where  they  may  have 
been  exposed  to  benzene  at  levels  of  35 
ppm  to  100  ppm  for  periods  of  several 
minutes.  It  is  not  stated,  however, 
whether  respirators  were  worn  during 
these  operations.  There  is  no  evidence 
to  indicate  that  any  of  the  remaining  43 
workers  had  ever  been  exposed  to 
similar  peak  exposures.  In  addition,  9  of 
the  52  workers  had  been  previously 
employed  in  another  ethylbenzene  plant, 
but  no  exposure  data  were  provided  for 
that  plant. 

Further  analysis  of  the  data  for 
chromosomal  aberrations  addressed  the 
distribution  of  individuals  with  both 
chromosome  breaks  and  markers  by 
benzene  exposure  levels  es  contrasted 
with  data  for  controls  (Picciano,  1979, 
Ex.  144-118).  Less  than  three  percent  of 
non-exposed  individuals  showed  these 
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aberrations  in  contrast  to  more  than  20 
percent  for  those  exposed  to  average 
levels  below  1  ppm,  to  more  than  25 
percent  for  those  exposed  to  average 
benzene  levels  between  1-2.5  ppm  to 
more  than  30  percent  for  those  exposed 
to  levels  averaging  between  2.5-10  ppm. 

This  study  demonstrates  an  exposure 
level-response  for  chromosomal 
breakage  resulting  from  average 
benzene  exposures  below  10  ppm  and 
perhaps  below  1  ppm.  Whether  this 
damage  to  chromsomes  is  due  to 
average  low  level  exposure  or  to  short- 
term  peak  exposures  is  not  known.  Dow 
is  of  the  opinion  that  the  damage  may  be 
the  result  of  short-term  peak  exposures 
to  benzene  and  stated  "considering  the 
peak  exposure  levels  for  the  group  as  a 
whole,  the  results  appear  consistent 
with  indications  of  cytogenetic  effects 
previously  reported  in  the  literature" 
(Holder.  1978  Ex.  No.  159-45). 

As  mentioned  earlier,  there  is  expert 
scientific  opinion  that  the  induction  of 
chromosomal  aberrations  serve  to  give 
an  estimate  of  the  magnitude  of  an 
exposure  that  could  increase  the  risk  of 
disease  (Bloom  et  al.  1981).  Thus, 
OSHA's  preliminary  conclusion  is  that 
the  cytogenetic  studies  by  Fredga  et  al. 
(1979.  Ex.  No.  128-57)  and  DOW 
Chemical  Company  (Holder.  1978: 
Venable.  1980;  Picciano,  1979.  Ex.  Nos. 
159-45, 144-118)  add  to  the  growing 
body  of  evidence  that  there  is  an 
elevated  risk  of  disease  associated  with 
average  benzene  exposure  levels  at  and 
below  10  ppm. 

b.  Studies  of  experimental  animals 
exposed  to  benzene.  Dose  related  effects 
on  human  DNA  and  bone  marrow 
resulting  from  benzene  exposure  quite 
often  have  to  be  estimated  on  the  basis 
of  the  best  available  industrial  hygiene 
information.  Thus,  experimental  studies 
in  which  dose  can  be  controlled  may 
serve  to  augment  epidemiologic 
observations.  In  this  regard,  several 
recent  experimental  studies  have 
demonstrated  adverse  effects  on 
chromosomes  and  bone  marrow  in 
relation  to  low  level  benzene  exposure. 
Several  of  these  new  significant  findings 
were  presented  at  the  International 
Conference  on  Benzene  held  in  New 
York  on  November  3-4, 1983. 

Tice  (Ttce  et  al..  1983.  Ex.  No.  159-87) 
presented  a  paper  demonstrating  that 
exposure  to  benzene  at  a  concentration 
of  10  ppm  in  air,  6  hours/day,  for  9  days 
induced  a  significant  increase  in 
micronuclei  (a  measure  of  bone  marrow 
chromosomal  damage)  in  peripheral 
blood  cells  of  C57BL/6  male  mice.  These 
investigators  also  demonstrated  that 
mice  exposed  to  28  ppm  benzene  for 
only  4  hours  had  a  2-fold  increase  in 
sister  chromatid  exchanges  (SCEs)  in 


bone  marrow  cells.  The  effect  on  mouse 
bone  marrow  cells  increased  linearly 
with  increasing  levels  of  4-h(yir  benzene 
exposure  indicating  a  linear  dose 
response  by  level  of  4-hour  exposure. 

Gad-El-Karlm  (Gad-El  Karim  et  al., 
1983.  Ex.  No.  159-32)  also  reported  a 
dose  response  and  a  2-fold  increase  in 
micronuclei  in  CD-I  mice  administered 
two  oral  doses  of  benzene  at 
concentrations  as  low  as  8.8  mg/kg  body 
weight.  Assuming  that  the  CD-I  mice 
weighed  25  grams  and  their  minute 
volume  of  air  intake  is  24  ml.  this  dosage 
would  be  equivalent  to  two  eight-hour 
atmospheric  exposures  of  approximately 
6  ppm. 

Dr.  Andrew  Kligerman  reported  recent 
findings  at  an  International  Symposium 
on  Sister  Chromatid  Exchange  held  at 
Brookhaven  National  Laboratory 
(Kligerman  et  al.  1983,  Ex.  No.  159-47). 
Male  DBA/2  mice  exposed  to  10  ppm 
benzene  by  inhalation  for  only  6  hours 
demonstrated  a  significant  increase  in 
SCE  and  in  micronuclei. 

Collectively,  these  studies 
demonstrate  chromosomal  damage  in 
bone  marrow  cells  as  a  result  of  only 
two  daily  benzene  exposure&^quivalent 
to  6  ppm^or  one  4-hour  exposure  to  28 
ppm,  or  one  6-hour  exposure  to  10  ppm 
or  9  days  (6  hrs/day)  of  exposure  to  10 
ppm. 

Synder  presented  the  results  from  two 
studies  recentiy  completed  at  New  York 
University  (Baarson  et  al.  Ex.  No.  146-2; 
Rosen,  et  al  Ex.  No.  146-1).  In  the 
Baarson  et  al.  study,  C57BL  mice  were 
exposed  by  inhalation  to  10  ppm 
benzene  for  6  hours/days,  5  days/week 
for  32,  66  and  178  days.  Since  most 
leukemias  and  related  disorders  in  man 
seem  to  involve  stem  cell  anomalies,  the 
response  of  hematopoietic  stem  cells 
was  investigated.  Progenitor  cells  from 
benzene-exposed  mice  showed 
markedly  reduced  abilities  to  form 
colonies  compared  to  cells  from  control 
mice.  Both  marrow  and  splenic  colony 
forming  unit-erythroid  (CFU-E)  were 
depressed  to  596  and  10%  of  control 
values,  respectively  after  178  days  of 
exposure.  Marrow  burst  forming  unit- 
erythroid  (BFU-E)  colonies  were 
significantly  reduced  to  55%  of  control 
values  after  66  days  of  exposure,  but 
returned  to  control  values  at  178  days. 
The  mice  also  exhibited  significant 
depressions  in  the  numbers  of 
circulating  red  cells  and  lymphocytes. 

In  a  second  study,  short  term 
exposure  (6  hours/day  for  6  days)  to  10 
ppm  benzene  in  air  significantly 
depressed  mitogen-induced 
blastogenesis  of  both  B-  and  T- 
lymphocytes  in  mice.  (Rosen  et  al.. 
1984))  Ex.  No.  159-66).  Moreover.  6  days 
exposure  to  10  ppm  benzene  was  just  as 


effective  as  reducing  blastogenesis  as  6 
days  exposure  to  higher  benzene 
concentrations.  The  authors  concluded 
that  benzene  exposure  at  or  near  the 
current  occupational  limit  may  affect 
certain  immune  functions.  OSHA 
interprets  these  latter  studies  in  animals 
as  indicating  that  less  than  one  week  of 
exposure  to  the  current  permissible 
exposure  limit  for  benzene  may  be 
associated  with  consequential  damage 
to  human  health,  i.e.,  chromosomal 
damage  to  bone  marrow  cells, 
significant  depression  of  the  bone 
marrow  and  disturbances  of  immune 
system  function,  all  of  which  represent  a 
potential  significant  hazard  to  human 
health. 

In  summary,  the  above  studies  show 
chromosomal  damage  from  benzene 
exposures  equivalent  to  28  ppm  for  only 
4  hours  (Tice.  1983)  (Ex.  No.  159-87),  10 
ppm  for  6  hours  (kUgerman,  1983)  (Ex. 
No.  159-47),  6  ppm  for  two  8-hour 
exposures  (Gad-el-Karim,  1983)  (Ex.  No. 
159-32),  or  10  ppm  for  6  hours/day  for  9 
days  (Tice.  1983)  (Ex.  No.  159-87).  The 
Dow  cytogenetic  study  demonstrates 
significant  chromosomal  breakage 
among  woricers  exposed  to  TWA 
benzene  concentrations  below  10  ppm. 

Vn.  Significance  of  Risk 

OSHA's  overall  analytic  approach  for 
setting  worker  health  standards  is  a  four 
step  process  consistent  with  recent  court 
interpretations  of  the  OSH  Act  and 
rational,  objective  policy  formulation.  In 
the  first  step,  quantitative  risk 
assessments  are  performed  where 
possible  and  considered  with  other 
relevant  factors  to  determine  whether 
the  substance  to  be  regulated  poses  a 
significant  risk  to  workers.  In  the  second 
step,  OSHA  considers  which,  if  any,  of 
the  proposed  standards  being 
considered  for  the  substance  will 
substantially  reduce  the  risk.  In  the  third 
step,  OHSA  looks  at  the  best  available 
data  to  set  the  most  protective  exposure 
limit  that  is  both  technologically  and 
economically  feasible.  In  the  fourth  and 
final  step,  OSHA  considers  the  most 
cost-effective  way  to  achieve  die 
objective. 

In  the  Benzene  decision,  the  Supreme 
Court  indicated  when  a  reasonable 
person  might  consider  the  risk 
significant  and  take  steps  to  decrease  it 
The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If,  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  cleariy  could  not 
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be  considered  aigniitcent  On  tlie  other  hand, 
if  the  odds  are  one  i^  a  thousand  that  regular 
inhalatioo  ofgasolinp  vapon  that  are  2% 
benzene  will  be  fatal  a  reasonable  person 
might  well  consider  Ijbe  risk  significant  and 
talce  the  appropriate jstepa  to  decrease  or 
eUminate  it  U.UJJ.  U  AJ»J.,  448  U.&  at  665). 

The  Court  8tate4  that  "while  the 
Agency  must  8uppi>rt  its  findings  that  a 
certain  level  of  hsli  exists  with 
substantia]  evidence,  we  recognize  that 
its  determination  tpat  a  particular  level 
of  risk  is  'significaiit'  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  reqiUred  by  the  OSH  Act 
is  "not  a  mathematical  straightjacket," 
and  that  "OSHA  is  not  required  to 
support  its  findings  with  anything 
approaching  scientific  certainty."  The 
Court  ruled  that  "q  reviewing  court  (is] 
to  give  OSHA  somie  leeway  where  its 
findings  must  be  no  ade  on  the  frontiers 
of  scientific  knowledge  (and  that]  *  *  * 
the  Agency  is  free  to  use  conservative 
assimiptioas  in  interpreting  the  data 
with  respect  to  caitanogens.  risking 
error  on  the  side  o^  overprotection 
rather  than  imderp  rotection"  (448  U.S.  at 
655.656). 

As  part  of  the  oyerall  significant  risk 
determination,  OSHA  considers  a 
number  of  factors.  fThese  include  the 
type  of  the  risk  pre  sented.  the  quality  of 
the  underlying  dati  i.  the  reasonableness 
of  the  risk  assessn  ents.  the  statistical 
significance  of  the  Endings  and  the 
significance  of  risl^  (Arsenic,  48  PR  1864, 
January  14, 1983]. 

Benzene  exposui  e  causes  a  number  of 
serious  health  risk  u  As  discussed  in 
section  V-A  benzepe  exposure  is  a 
cause  of  leukemia,  most  specifically 
acute  myelogenous  leukemia.  Adult 
leukemia  has  a  lovf  survival  rate  (unlike 
childhood  leukemii).  and  a  shorter 
latency  period  thai  many  types  of 
cancer.  It  clearly  ii  a  very  serious 
disease.  Findings  a  Iso  suggest  that 
benzene  is  associa  Led  with  multiple 
myeloma  (cancer  c  f  the  bone  marrow) 
and  lymphatic  can  :ers. 

Benzene  exposui  e  is  also  known  to 
cause  aplastic  anei  nia.  This  disease  of 
the  bone  marrow  r  educes  the  body's 
oxygen  transportal  ion  abilities, 
resistance  to  infecl  ion  and  clotting 
abilities.  It  can  lea  1  to  death  and  often 
cannot  be  effective  ly  treated.  Even  in 
those  instances  wt  ere  the  condition  is 
responsive  toiherj  py  and  the  patient 
survives,  the  indiv  duals  cellular 
elements  of  the  bio  od  rarely  rettmi  to 
normal  values. 

Benzene  exposui  e  is  also  associated 
with  other  blood  d  sorders  under  the 
general  classificati  an  of  pancytopenias. 
These  conditions  a  re  serious,  but  often 


treatable  and  reversible  if  caught  in 
their  early  stages. 

As  discussed  in  the  health  effects 
section,  benzene  exposure  is  also  clearly 
associated  with  chronK>somal  damage. 
While  such  findings  do  not  i^ovide 
direct  evidence  for  a  genetic  or 
carcinogenic  effect,  they  do  constitute 
indirect  evidence  for  cancer  because 
cellular  DNA  is  being  adversely 
affected. 

Clearly  both  cancer,  predominantly 
leukemia,  and  aplastic  anemia  are  risks 
of  the  most  serious  and  often  fatal  kind. 
The  other  disease  risks  are  also  serious, 
though  not  usually  fatal.  Ahhotigh  this 
significant  risk  discussion  concentrates 
on  the  leukemia  risk,  and  concludes  that 
that  risk  alone  is  significant,  the  other 
risks,  through  not  as  readily 
quantifiable,  add  to  the  significance  of 
the  risk  presented. 

The  underlying  epidemiologic  studies 
which  provide  a  basis  for  the 
quantification  of  risk  are  in  general  of 
reasonable  quality,  clearty  demonstrate 
a  relationship  between  benzene 
exposure  and  leukemia,  and  provide  a 
basis  for  risk  assessment.  There  is  a 
reasonable  basis  for  determining  the 
exposed  population  and  exchidiag  other 
agents.  In  the  Infante,  Rinsky,  Ott  and 
Wong  studies  there  is  reasonable  follow 
up.  Follow  up  is  not  as  extensive  in  the 
Aksoy  and  Vigliani  studies,  but  the 
methodology  would  tend  to 
underestimate  disease  incidence.  The 
Rinsky,  and  Ott  studies  provide  a 
reasonable  basis  for  estimating  dose,  a 
better  basis  than  the  other  studies. 
Though  the  estimates  of  dose  are  not  as 
narrow  as  would  be  preferred,  they  do 
provide  a  useable  range.  The 
International  Agency  for  Research  on 
Cancer  and  the  Carcinogen  Assessment 
Group  of  the  Environmental  Protection 
Agency  have  concluded  that  the  data 
available  are  sufficient  to  perform  risk 
assessments  on  the  relationship 
between  benzene  exposure  and 
leukemia.  This  is  OSHA's  preliminary 
conclusion  as  well. 

Since  1978.  three  major  studies  of  high 
quality  in  experimental  animals  have 
confinned  the  carcinogenicity  of 
benzene.  As  discussed  above  the 
National  Toxicology  Program  (NTP)  has 
demonstrated  statistically  significant, 
dose-dependent  increases  in  tumors  of 
multiple  sites  for  both  sexes  of  two 
species  according  to  their  standard 
protocol.  A  minimum  of  nine  benzene 
related  tumor  types  or  sites  have  been 
induced  in  mice  and  rats  by  the  NTP. 
Maltoni  also  demonstrated  the  induction 
of  cancer  in  rats  exposed  to  benzene 
through  an  inhalation  study  as  discussed 
above. 


Section  VI  above  discusses  at  length 
the  risk  assessments  performed  for 
benzene,  the  basis  for  those 
assessments  and  criticism  of  those 
assessments.  OSHA  preliminarily 
concludes  that  the  estimates  presented 
in  Table  B  based  on  the  linear  model  are 
its  present  best  estimates  of  risk.  As 
discussed  in  the  section  on  risk 
assessment,  it  is  believed  that  the 
simpler  linear  model  is  more  appropriate 
than  more  complex  models  when  there 
is  not  sufficient  mechanistic  information 
available  to  justify  a  more  complicated 
model  and  when  the  range  of 
extrapolation  is  relatively  narrow. 
Therefore,  the  choice  of  models  will  not 
make  a  dramatic  difference  to  the- 
estimates  of  risk.  In  addition,  CAG  and 
LARC  beheve  the  linear  model  most 
appropriate  for  benzene  induced  cancer 
in  humans. 

The  question  of  an  appropriate  model 
for  the  benzene  risk  assessment  has 
generated  a  variety  of  views.  OSHA's 
final  conclusions  will,  of  course,  he 
dependent  on  the  evidence  presented 
during  the  course  of  the  rulemaking. 
OSHA  specifically  requests  evidence 
and  opinion  on  this  question. 

The  Table  B  estimates  are  based  on 
utilizing  the  central  band  of  exposure 
estimates.  Relatively  higher  estimates  of 
exposure  lead  to  lower  estimates  of  risk 
per  unit  dose  but  the  higher  estimates 
seem  less  well  supported  for  two 
reasons.  First,  the  White  et  al. 
assessment  of  Ott  utilized  the  highest 
level  in  each  range  rather  than  the 
midpoint  level  of  dose.  Setondly,  some 
industrial  hygienists  frequently  measure 
the  highest  exposure  area  where 
workers  may  or  may  not  be  present. 
Consequently  the  measured  exposures 
in  these  studies  tend  to  overestimate  the 
employee's  average  exposure.  In 
addition,  respiratory  protection  was 
sometimes  worn  in  high  expos\ire  areas 
reducing  the  dose  below  the  area 
sample  taken.  Relatively  lower 
estimates  of  dose  lead  to  higher 
estimates  of  risk  per  unit  of  dose,  but 
would  indicate  a  greater  degree  of  care 
in  reducing  exposiu-es  than  what  is 
currently  thought  was  common  in  the 
earlier  days.  , 

OSHA's  preliminary  preferred 
estimate  of  risk  of  death  from  leukemia 
resulting  from  a  working  life  time 
exposure  to  benzene  at  10  ppm  is  44-152 
cases  per  1000  exposed  employees. 
OSHA  preliminarily  concludes  that  risks 
in  this  range  are  significant.  This  is 
consistent  with  OSHA's  determination 
or  preliminary  determination  at  the 
existing  permissible  exposure  level  for    - 
three  carcinogens  recently  subject  to 
rulemaking:  Inorganic  arsenic  Qan.  14, 
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1983;  48  FR  1864, 1896)  ethylene  oxide 
(Apr  21, 1983;  48  FR  17284, 17295:  and 
ethylene  dibromide  (Oct.  7, 1983;  48  FR 
45975).  Those  estimates  per  1000 
employees  for  a  working  life  time 
exposure  were  148-425  lung  cancer 
deaths  from  inorganic  arsenic  6^109 
cancer  deaths  from  ethylene  oxide  and 
70-110  angiosarcoma  cancer  deaths 
from  ethylene  dibromide,  based  on  the 
PEL'S  prior  to  the  completion  of  new 
lower  standards. 

In  addition,  OSHA  concluded  or 
preliminarily  concluded  that,  if  it  were 
feasible,  OSHA  would  seek  to  reduce 
the  predicted  remaining  risk  at  the  level 
set  or  proposed  by  the  new  standards. 
This  risk  for  a  working  lifetime  exposure 
per  1000  employees  was  8  cases  for 
inorganic  arsenic,  2  to  6  cases  for 
ethylene  dibromide;  and  1-2  cases  from 
ethylene  oxide. 

Further  guidance  for  the  Agency  in 
evaluating  significant  risk  is  provided  by 
an  examination  of  occupational  risk 
rates  and  legislative  intent.  For  example, 
in  the  high  risk  occupations  of  Bre 
fighting,  and,  mining  and  quarrying  tfie 
average  risk  of  death  from  an 
occupational  injury  or  an  acute 
occupationally  related  illness  from  a 
lifetime  of  employment  (45  years)  is 
27.45  and  20.16  per  1,000  employees 
respectively.  Typical  occupational  risk 
of  death  in  occupations  of  average  risk 
are  2.7  per  1,000  for  all  manufacturing 
and  1.62  per  1,000  for  all  service 
employment.  Typical  lifetime 
occupational  risks  of  death  in 
occupations  of  relatively  low  risk  are 
0.48  per  1,000  in  electric  equipment  and 
0.07  per  1,000  in  retail  clothing.  These 
rates  are  derived  from  1979  and  1980 
Bureau  of  Labor  Statistics  data  from 
employers  with  11  or  more  employees 
adjusted  to  45  years  of  employment  for 
46  weeks  per  year. 

There  are  relatively  few  data  on  risk 
rates  for  occupational  cancer  as 
distinguished  from  occupational  injury 
and  acute  illness.  The  estimated  cancer 
fatality  rate  from  the  maximum 
permissible  occupational  exposure  to 
ionizing  radiation  is  17  to  29  per  1,000. 
(47  years  at  5  rems;  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation 
(BEIR)  III  predictions.)  However  most 
radiation  standards  require  that 
exposure  limits  be  reduced  to  the  lowest 
level  reasonably  achievable  below  the 
exposure  limit  (the  ALARA  principle). 
Approximately  95%  of  radiation  workers 
have  exposures  less  than  one-tenth  the 
maximum  permitted  level.  This  risk  at 
one-tenth  the  permitted  level  is  1.7  to  2.9 
per  1,000  exposed  employees. 

Congress  passed  the  Occupational 
Safety  and  Health  Act  of  1970  because 
of  a  determination  that  occupational 


safety  and  health  risks  were  too  high. 
Based  on  this  it  is  clear  that  Congress 
gave  OSHA  authority  to  reduce  risks  of 
average  or  above  average  magnitude 
when  feasible.  Further  the  Supreme 
Court  stated  that  "if  the  odds  are  one  in 
a  thousand  that  regular  inhalation  of 
gasoline  vapors  that  are  2%  benzene  will 
be  fatal  a  reasonable  person  might  well 
take  the  appropriate  steps  to  decrease 
or  eliminate  it" 

Within  this  context.  OSHA's 
preliminary  risk  estimates  from  benzene 
are  substantially  higher  than  other  risks 
which  OSHA  has  concluded  are 
significant,  are  substantially  higher  than 
risk  of  fatality  in  occupations  of  high 
risk  as  well  as  occupation  of  average 
risk,  and  are  substantially  higher  thJan 
the  example  presented  by  the  Supreme 
Court.  Consequently  OSHA  concludes 
that  risk  estimates  of  44-152  leukemia 
deaths  per  1000  employees  is  clearly 
significant  and  preliminarily  concludes 
that  benzene  presents  a  signiRcant  risk 
at  10  ppm. 

Other  estimates  of  risk  discussed  in 
this  document  based  on  assumptions 
which  are  not  well  supported  range 
down  to  9  per  1000.  Estimates  in  that 
range  would  also  be  significant  based 
on  the  above  reasoning. 

OSHA  notes  that  a  large  number  of 
employees  currently  exposed  to  benzene 
are  exposed  al  well  under  one-tenth  the 
current  exposure  limit.  Many  employers 
appear  to  be  keeping  exposure  low. 
Tlierefore  most  current  benzene  exposed 
employees  are  exposed  to  risks  much 
below  the  risk  levels  presented. 

OSHA  preliminarily  concludes  that 
the  proposed  1  ppm  benzene  standard 
will  substantially  reduce  a  significant 
risk  of  leukemia.  The  new  standard  will 
result  in  a  reduction  of  at  least  39  to  136 
excess  leukemia  deaths  per  1000 
employees  exposed  at  the  current  10 
ppm  level,  a  90%  reduction.  The  actual 
reduction  is  likely  to  be  greater.  As  a 
result  of  the  action  level,  many 
employers  may  be  motivated  to  reduce 
exposures  where  feasible  below  0.5  ppm 
to  reduce  their  industrial  hygiene  costs. 
In  addition,  the  lowering  of  exposure  is 
likely  to  reduce  the  incidence  of 
chromosomal  aberrations  and  other 
blood  dyscrasias.  As  discussed  in  the 
medical  9urveillance  section,  early 
detection  of  blood  dyscrasias  can 
reduce  the  incidence  of  aplastic  anemia 
and  leukemia.  The  medical  provisions 
will  therefore  further  reduce  the 
incidence  of  disease  greater  than  the 
reduction  in  exposure  level  will  predict 

The  performance  oriented  industrial 
hygiene  provisions  which  will  minimize 
skin  contact  will  further  reduce  benzene 
exposure.  Finally,  the  provision 
encouraging  the  development  of 


solvents  with  less  than  0.1%  benzene 
contamination  will  also  further  reduce 
benzene  exposures.  In  consequence 
OSHA's  preliminary  conclusion  is  that 
the  proposed  standard  will  substantially 
reduce  a  significant  risk  both  in  areas 
where  the  reduction  is  quantifiable  and 
additionally  will  result  in  very  real  but 
non-quantifiable  further  substantial 
reductions  in  risk. 

Fmally,  OSHA  preliminarily 
concludes  that  the  proposed  standard  is 
carrying  out  Congressional  intent  within 
the  limits  of  feasibility  and  does  not 
attempt  to  reduce  insignificant  risks. 
Under  both  the  Congressional  intent  and 
the  Supreme  Court's  guidance.  OSHA 
would,  if  it  were  feasible,  seek  to  reduce 
the  level  of  risk  estimated  to  remain  at  1 
ppm  by  the  risk  assessment.  However, 
as  just  discussed,  OSHA  expects  the 
action  level  industrial  hygiene  and 
medical  s'urveillance  provisions  to 
reduce  risk  substantially  below  those 
predicted  by  the  mathematical  models, 
though  the  additional  reduction  cannot 
be  quantified.  OSHA  preliminarily 
concludes  that  its  proposed  benzene 
standard  will  protect  employees  and 
that  employers  who  fulfill  the  provisions 
of  the  standard  will  be  taking 
reasonable  steps  to  protect  their 
employees  from  the  hazards  of  benzene. 
Indeed  many  employers  have  already 
reduced  exposures  of  employees  to 
below  those  of  the  proposed  standard. 

VIII.  Summary  of  Regulatory  Impact  and 
Flexibility 

Analysis  and  Feasibility  Analysis 

A.  Introduction 

Executive  Order  12291  (46  FR  13197, 
Feb.  19, 1981)  requires  that  a  regulatory 
analysis  be  conducted  for  any  rule 
having  major  economic  consequences  on 
the  national  economy,  individual 
industries,  geographical  regions,  or 
levels  of  government  The  Regulatory 
Flexibility  Act  (5  U^.C.  601  et  seq.) 
similarly  requires  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  consider  the  impact  of  the 
proposed  regulation  on  small  entities. 

Consistent  with  these  requirements, 
OSHA  has  prepared  a  Preliminaiy 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  for  the  proposed 
benzene  standard.  This  analysis 
describes  the  industries  affected  by  the 
standard,  the  non-regulatory  and 
regulatory  alternatives  considered,  some 
of  the  potential  benefits  that  will  accrue 
to  employees  exposed  to  benzene  at 
their  places  of  work,  the  costs  of 
compliance  with  the  proposed  standard, 
and  the  technological  and  economic 
feasibility  of  the  proposed  provisions. 
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B.  Industry  am.  Exposure  Profiles 

Benzene  is  pi  oduced  primarily  by  the 
petrochemical  i  ind  petroleum  refining 
industries  by  a  process  called  catalytic 
reformation,  wl  lich  converts  certain 
lower  octane  aliphatic  hydrocarbons 
into  higher  oct^e  aromatic 
hydrocarbons.  These  two  industries  are 
responsible  for  |98  percent  of  the  total 
U.S.  productioni  of  benzene.  Recovery 
through  catalytic  reformation,  including 
the  benzene  fonned  from  the 
hydrodealkylatjon  of  toluene,  accounts 
for  approximately  75  percent  of  the  total 
quantity  of  benzene  produced.  Recovery 
through  coal-del'ived  benzene,  primarily 
as  a  by-product  of  the  coking  process  in 
steel  mills  was  once  a  major  source  of 
benzene.  Now  ii  accounts  for  only  2 
percent  of  the  ti^tal  United  States 
production.       J 

Benzene  prod  uction  tends  to  reflect 
the  state  of  the  i  >conomy.  Production 
from  petroleum  rose  from  1.4  billion 
gallons  in  1976  I  o  a  pre-recessionary 
peak  of  2.0  billi()n  gallons  in  1980,  a  43 
percent  increas^.  Although  information 
'  benzene  produced  only 
|s  not  available  for  1982, 
jduction  declined  by  33 
I  to  1981,  and  by  an 
i-cent  from  1981  to  1982. 
I  this  decline  in  benzene 
corresponding  decline 
iny  of  the  major 
ives,  such  as 
aikylbenzene,  aniline,  chlorobenzene, 
and  nitrobenzene.  Production  of 
benzene  and  its  {derivatives  is  now 
increasing,  reflecting  the  improvement  in 
Ex.  No.  153). 
jmpetition  in  the 
kale  of  industrial  organic 
|lC  2865  and  SIC  2869)  is 
increasing  but  represents  a  small 
percentage  of  consumption.  Between 
1979  and  1982,  tie  quantity  of  benzene 
imported  rose  fr  jm  3.9  percent  of 
domestic  consul  iption  in  1979  to  12.3 
percent  in  1982  DRI,  1983)  Ex.  No.  154). 
OSHA  estimates  that  approximately 
270,000  workers  lare  exposed  to  benzene 
in  seven  major  industry  sectors  which 
fall  tmder  the  Agency's  jurisdiction. 
These  sectors  include  the  benzene 
producers  (i.e.,  petrochemicals, 
petroleum  refmijig.  and  coke  and  coal 
chemical  manufacturing),  the  rubber  tire 
manufacturing  industry,  and  Rrms 
engaged  in  the  bulk  storage  and 
transportation  of  benzene  and  petroleum 
products  containing  benzene. 
In  three  indusi  ry  sectors — 
petrochemicals,  letroleum  reRneries, 
and  coke  and  co  il  chemicals — the 
manufacturing  p  "ocesses  likely  to 
contribute  to  benzene  exposures  are 
either  highly  aut  }mated  or  are 


on  the  amount  ( 
from  petroleum  I 
total  benzene  p^ 
percent  from  IS 
additional  20 1 
Associated  wit 
production  was ) 
in  the  sales  of  i 
benzene  derivat 


the  economy  | 

International  ( 
production  and  i 
chemicals  (i.e.,  I 


performed  infrequently.  Exposed 
employees  are  generally  the  unit 
operators,  tankcar  loaders  and 
unloaders,  laboratory  technicians,  and 
maintenance  personnel. 

In  the  manufacturing  of  rubber  tires, 
benzene  exposures  occur  as  a  result  of 
the  use  of  benzene-contaminated 
solvents.  Exposed  employees  include 
process  operators,  workers  responsible 
for  the  storing,  mixing,  loading,  and 
unloading  of  solvents,  laboratory 
technicians,  and  maintenance  personnel. 
Supervisory  personnel  may  also  be 
exposed  to  solvents  containing  benzene. 

In  three  other  industry  sectors — bulk 
terminals,  bulk  plants,  and 
transportation — the  exposed  employee 
population  consists  primarily  of  those 
who  load  and  unload  benzene  and 
material  containing  benzene.  Employee 
exposures  reach  peak  levels  while  these 


materials  are  being  transferred; 
however,  transfer  operations  may  not 
occur  on  a  day-to-day  basis. 

OSHA  believes  that  the  exposure 
proHle  presented  in  Table  A  is 
representative  of  the  industries 
analyzed.  The  data  used  to  estimate  the 
population  at  risk  for  each  of  these 
industry  sectors  were  gathered  from 
JRB's  site  visits,  JRfi's  industry  surveys, 
docket  responses  to  OSHA's  Request  for 
Information  Regarding  Occupational 
Exposures  to  Benzene,  and  contacts 
with  trade  associations  and  labor 
unions.  Whenever  possible,  the  data 
were  corroborated  by  using  multiple 
reference  sources.  Because  of  data 
limitations,  the  populations  at  risk 
include  all  employees  exposed  to 
benzene  in  the  course  of  their  work, 
without  regard  to  the  duration  of  such 
exposure. 


Table  A.— Number  of  Employees  Exposed  to  Benzene  '  (by  Exposure  Levels  and  by 

Industry  Divisions) 


Indusfy  sector 

8-Hour  TWA  Benzer«  Coricentratiorts  (ppm) 

00-10 

.11-50 

.51-1.0 

1.1-5.0 

5.1-10.0 

10  0  + 

Total 

Petrochemical  producers  — 

Petroleum  refinienes „ .... 

5.460 
36,510 

4,064 
14,751 

3,550 
24,375 

8.260 
15.234 
10.996 

1.224 
2,600 
422 
4.095 
1.335 
1.178 
2.523 

1,212 
2,148 

436 
1.820 

932 

14.787 

1,380 

159 

283 

71 

0 

1,988 

56 

48 

122 

226 

18 

0 

25 

"61,093 

95 

'12,242 
'56,517 
'4,499 
•65,000 
■27,095 

'47.600 

Tire  mafwjtacturefs „ 

Bulk  termrwils _„ ._ 

34,645 
14.S56 
26.845 
32.558 

Buk  plants 

Total  aH  sectors 

150,574 

81^30 

14.660 

9,646 

17,336 

533 

'274,047 

'  Figures  do  rK>l  total  in  some  cases  due  to  rourxAfig. 

'  Tins  table  summarizes  ttie  worker  groups  tor  wtMch  OSHA  has  good  eiposure  data  However,  due  to  ttie  ubiqutious  rteture 
of  benzerie  (eg.,  it  is  a  naturally  occurring  constituent  of  crude  oil.  rtatural  gas  and  coal).  OSHA  was  not  at>le  to  obtain 
exposure  data  tor  some  worker  groups  such  as  oil  and  gas  well  dhllers  exposed  to  beruerw 

Source:  U.S.  Department  of  Labor.  OSHA  Office  of  Regulatory  Analysis,  1984. 


Table  A  does  not  include  workers 
employed  by  firms  that  are  either 
covered  by  the  exclusions  (see  the 
discussion  of  the  exclusions  under  the 
scope  section)  or  that  fall  under  the 
jurisdiction  of  other  regulatoryagencies. 
Additionally,  the  profile  does  not 
include  workers  employed  in  the 
miscellaneous  industriies  that  use 
products  containing  small  quantities  of 
benzene  (i.e.,  solvent,  inks,  paints,  etc.) 
and  by  contract  maintenance  firms  (i.e., 
oil  well  servicing,  tank  cleaning,  etc.) 
because  exposure  data  for  these 
industries  were  not  available.  OSHA 
requests  exposure  data  on  these  sectors 
that  can  be  integrated  into  the  analysis. 

OSHA  believes  that  the  firms  that  use 
solvents  contaminated  with  benzene 
will  be  able  to  switch  to  solvents  with 
very  low  concentrations  of  benzene.  As 
such  solvents  are  excluded  from  the 
scope  of  the  proposed  standard,  this 
approach  will  provide  the  most  cost- 
effective  means  of  complying  with  the 
proposed  standard.  Tank  maintenance 
firms  have  the  problems  of  flammability 


and  asphyxiation  to  contend  with, 
which  are  general  to  most  petroleum 
products  in  confined  spaces.  This 
standard  does  not  specifically  address 
these  problems.  (See  for  example, 
1910.106.) 

C.  Benefits  Analysis 

The  reduction  in  the  occurrence  of 
occupational  illnesses  that  would  result 
if  the  proposed  benzene  standard  is 
promulgated  represents  the  major 
benefit  of  the  proposed  standard.  Some 
aspects  of  these  benefits  can  be 
quantified,  such  as  the  reduced  risk  of 
leukemia  and  aplastic  anemia  due  to 
direct  exposure  to  benzene.  OSHA's 
analysis  of  the  lives  that  would  be  saved 
because  of  the  proposed  benzene 
regulation  is  based  predominantly  on 
the  OSHA  quantitative  risk  assessment 
for  leukemia  (see  Section  VII),  because 
the  quantitative  relationships  between 
benzene  exposure  and  the  development 
of  diseases  other  than  leukemia  have 
not  been  systematically  developed. 
Scientific  data  are  available,  however. 


that  can  be  used  to  estimate  the  ratio  of 
leukemia  deaths  to  aplastic  anemia 
deaths.  Based  on  the  assumption  that 
the  relationship  between  observed 
benzene-induced  leukemia  deaths  and 
aplastic  anemia  deaths  is  constant, 
OSHA  has  estimated  the  number  of 
benzene-induced  aplastic  anemia  deaths 
under  the  various  proposals  by 
multiplying  the  number  of  predicted 
benzene-induced  leukemia  deaths  by 
this  ratio. 

OSHA  has  estimated  only  the  number 
of  benzene-induced  leukemia  and 
aplastic  anemia  deaths  that  might  be 
prevented  by  lowering  the  proposed 
standard.  Consequently,  this  analysis 
will  tend  to  underestimate  the  total 
benefits  of  the  proposed  regulation, 
because  some  of  the  benefits  that  are 
expected  to  accrue  as  a  result  of 
benzene  regulation  were  not  included. 

•  The  substantial  decrease  in 
exposures  because  many  employers  will 
choose  where  cost  effective  and  feasible 
to  reduce  exposures  below  the  0.5  ppm 
action  level. 

•  The  potential  decrease  in  the 
number  of  leukemia  cases  that  may  not 
occur  as  a  result  of  progression  from 
non-malignant  blood  disorders  because 
of  medical  removal. 

•  The  potential  decrease  in  the 
number  of  benzene-induced  non- 
malignant  blood  dyscrasias  in  the 
exposed  populations. 

•  The  potential  decrease  in  the 
number  of  chromosomal  changes  in  the 
exposed  populations. 

•  The  potential  decrease  in  the 
number  of  benzene-induced  cases  of 
leukemia  caused  by  percutaneous 
absorption  of  benzene. 

•  The  decrease  in  the  number  of 
cases  of  dermatitis  caused  by  dermal 
contact  with  benzene  or  benzene- 
containing  liquids. 

Furthermore,  because  of  a  lack  of 
exposure  data,  the  analysis  does  not 
include  the  benefits  of  a  revised 
benzene  standard  for  employees  who 
are  exposed  to  benzene  in  the  following 
circumstances: 

•  Employees  who  are  exposed  to 
solvents  contaminated  with  benzene 
(other  than  tire  industry  employees).    • 

•  Employees  who  are  exposed  to 
benzene-contaminated  products  that  are 
made  from  benzene-contaminated 
solvents  (adhesives,  caulks,  glues,  and 
paints,  etc.). 

•  Employees  who  may  be  exposed  to 
hazardous  waste  containing  benzene  at 
hazardous  waste  management  facilities 
and  in  the  solvent  recovery  industry. 

•  Employees  who  are  exposed  to 
benzene  when  it  is  used  as  a  solvent  in 
the  chemicals  and  pharmaceuticals 


industries  and  when  it  is  used  as  a 
denaturing  agent  for  ethyl  alcohol. 

•  Employees  who  are  exposed  to 
binzene  in  the  manufacture  of  small 
volume  derivatives  (various 
chlorobenzenes,  biphenyl  and  maleic 
anhyride,  etc.). 

Using  the  quantitative  risk 
assessment,  which  estimates  a  reduction 
in  the  risk  rate  from  44-152  per  1000  at 
10  ppm  to  5-16  per  1000  at  1  ppm,  OSHA 
has  estimated  the  excess  cancer  deaths 
that  are  expected  to  occur  among 
directly  exposed  workers  in  the  seven 
industry  sectors  cited  above  during  the 
next  50  years.  Based  on  current  benzene 
exposure  levels  OSHA  estimates  that  by 
reducing  the  PEL  to  1.0  ppm,  the  number 
of  excess  leukemia  deaths  occuring  in 
these  seven  industries  will  be  reduced 
by  571  deaths  over  the  50-year  period. 
(See  OfRce  of  Regulatory  Analysis 
Report,  1984,  for  calculations.) 

OSHA's  estimates  of  the  relationship 
between  benzene  exposure  and  aplastic 
anemia  is  based  on  a  case  study  by 
Vigliani  which  examined  cases  of 
benzene  exposed  workers  at  the 
Institutes  of  Occupational  Health  in 
Milano  and  Pavia,  Italy,  during  the 
period  1942  through  1975  (Ex.  No.  128- 
15).  Vigliani  reports  that  a  total  of  24 
workers  died  from  leukemia  during  this 
period.  In  addition,  Vigliani  also  reports 
177  cases  of  chronic  benzene  poisoning, 
of  which  10  cases  resulted  in  death  from 
aplastic  anemia.  Based  of  the 
assumption  that  the  Vigliani  case  study 
is  typical,  then  the  ratio  of  deaths  frt)m 
benzene-induced  non-malignant  blood 
dystrasias  to  deaths  from  benzene- 
induced  leukemia  is  0.42  (e.g.,  10/24). 
(This  assumption  is  supported  by 
evidence  in  the  Ott  study  (Ex.  No.  128- 
33)  where  the  ratio  is  0.33=  V^  and  the 
Rinsky  study  (Ex.  No.  128-321  where  the 
ratio  is  0.33  to  0.44  ([3  or  4]/9).)  Based  on 
this  ratio,  OSHA  estimates  that  an 
additional  240  lives  will  be  saved  as  a 
result  of  the  proposed  benzene  standard 
due  to  a  reduced  incidence  of  death  due 
to  aplastic  anemia  (i.e.  571x0.42). 

OSHA  believes  that  proper  medical 
examinations  can  identify  blood 
abnormalities  in  workers  exposed  to 
benzene  prior  to  the  onset  of  more 
serious  symptoms.  The  workers' 
exposures  can  then  be  controlled  (e.g., 
possibly  by  removal  from  high-risk 
areas),  and  in  some  cases,  the 
abnormalities  will  be  reversed  before 
the  workers'  condition  progresses  to 
disAses,  such  as  aplastic  anemia  or 
leukemia  (Ex.  No.  217-34,  H-059).  This 
analysis  is  supported  by  evidence  from 
physicians  carrying  out  regular 
examinations  of  benzene  workers,  who 
found  that  removal  from  benzene 
exposure  after  the  detection  of  early 


blood  abnormalities  may  result  in  a 
return  to  normal 

Moreover,  Dr.  Jandl  state*  that  16 
percent  of  aplastic  anemia  deaths  can 
be  prevented  through  early  diagnosis 
and  proper  medical  treatment  (Ex.  No. 
217-34,  H-059).  Thus.  OSHA  believes 
that  the  prevention  of  16  percent  of  the 
estimated  aplastic  anemia  deaths 
predicated  to  occur  without  medical 
surveillance  can  be  used  as  a  lower 
bound  estimated  of  the  total  benefits 
accruing  from  the  proposed  medical 
survelliaoce  program.  OSHA  has  not 
attempted  to  quantify  any  benefits  that 
may  occur  frY>m  the  proposed  medical 
surveillance  program  that  may  detect 
workers  with  types  of  benzene-induced 
non-malignant  bone  marrow  toxicity 
other  than  aplastic  anemia,  that  could 
eventually  progress  to  malignant  disease 
if  exposure  continued. 

OSHA  estimates  that  11  deaths  from 
aplastic  anemia  are  potentially 
avoidable  due  to  the  proposed  medical 
surveillance  provision  by  multiplying 
the  estimated  number  of  aplastic  anemia 
cases  predicted  to  occur  as  the  "result  of 
exposures  above  the  0.5  ppm  action 
level  (which  triggers  medical 
surveilance)  by  the  estimated  portion  of 
aplastic  anemia  deaths  that  are 
preventable  through  medical 
surveillance  (16%).  Thus.  OSHA 
estimates  that  the  benzene  proposal  will 
save  a  total  of  822  lives  during  a  50-year 
period  (i.e.,  571-(-240-»-ll)  (See  Office  of 
Regulatory  Analysis  Report.  1964.  for 
calculations). 

D.  TechnoJogical  Feasibility 

OSHA  has  preliminarily  determined 
that  the  proposed  standard  is 
technologically  feasible.  The  methods 
that  can  be  used  to  reduce  employee 
exposure  to  benzene  include 
conventional  technologies  such  as  air 
monitoring,  double  mechanical  seals, 
exhaust  ventilation,  leak  detection,  and 
use  of  respiratory  protection  for 
intermittent  exposures.  Such 
technologies  are  commonly  known  and 
currently  used  to  some  degree  in  the 
affected  industries. 

OSHA's  assessment  of  tedinological 
feasibility  is  based  on  information 
collected  by  JRB  Associates,  Inc.  (Ex. 
No.  153),  on  current  exposure  levels 
resulting  from  existing  controls,  on  the 
availability  of  controls  needed  to  reduce 
exposures  from  current  levels,  and  on 
other  evidence  present  in  the  docket  Of 
course,  OSHA's  ultimate  determination 
will  be  based  on  all  the  evidence  in  the 
record  and  OSHA  invites  comments  on 
this  issue. 


50542 


F(  deral  Register  /  Vol.  50,  No.  237  /  Tuesday,  December  10, 1985  /  Proposed  Rules 


Engineering  Contro  s 


Petrochemical  Prodiiction, 
ReHnery,  and  Coke 


Petroleum 
and  Coal  Chemicals 


The  process  units 


in  the 


petrochemical,  petn  ileum  refinery,  and 
coke  sectors  are  sin  lilar  in  that  they  are 
large,  automated,  ei  closed  systems 
comprised  of  procet  s  vessels,  pipes, 
valves,  pumps,  and  :ompressors.  The 
processes  are  also  apmilar  in  that  they 


generally  operate  at 


temperatures  and 


pressures  exceeding  ambient  conditions. 
Although  benzene  exposures  in  these 
industry  sectors  are'generally  low 
because  of  the  closeid  nature  of  the 
process  units,  expot^ires  above  the  1.0 
ppm  level  can  result  from  the  following: 

•  Process  sampliiig. 

•  Wastewater  coataining  benzene, 

•  Leaks,  1 

•  Loading  and  unloading  operations 
of  benzene  and  benzene-containing 
materials,  | 

•  Tank  gauging,  apd 

•  Maintenance  oderations. 

OSHA  believes  thpt  non-maintenance 
worker  exposures  tc^  benzene  can  be 


im  exposure  limit 
)me  combination  of 
ering  controls  and 


1  on  pumps. 

Med  enclosures  for 

rater  collection 


reduced  to  the  1.0  pd 
through  the  use  of  s<j 
the  following  engine 
work  practices: 

•  Installing  doubl^  seals  and 
containment  systemi 

•  Installing  ventilf 
process  sampling. 

•  Enclosing  waste 
systems. 

•  Installing  enclosed  oil  or  water 
separator  on  wastewater  treatment 
systems. 

•  Instituting  manu  al  leak  detection 
surveys  and  promptly  repairing  the 
leaks  that  are  found. 

•  Instituting  the  work  practice  of 
requiring  employees  to  stand  upwind  of 
open  hatches  during  manual  tank 
gauging  or  installing  automatic  tank 
gauging  equipment. 

Based  on  the  JRB  i  eport.  OSHA 
believes  that  it  may  )e  possible  for 
these  sectors  to  gene  rally  reduce 
employee  exposures  to  the  0.5  ppm 
TWA  through  the  fo| owing  controls  in 
addition  to  those  listed  above: 

•  Installing  closed  hatch  or  automatic 
loading  systems  for  tie  tank  truck, 
railcar,  and  barge  loading  operations. 
(Note:  since  barges  are  under  the 
jurisdiction  of  the  U.S.  Coast  Guard, 
respirators  may  be  tie  only  "feasible" 
means  of  required  pr  stection  for  barge 
loaders  who  fall  und^r  OSHA's 
jurisdiction.) 

•  Increasing  the  frjequency  of  manual 
leak  detection  surve;  s  and  promptly 
repairing  the  leaks  tl  at  are  found. 

•  Installing  autom  itic  leak  detection 
equipment  to  monito  *  problem  areas 


JRB  was  not  able  to  ascertain, 
however,  the  degree  to  which  these 
controls  will  ensure  that  all  non- 
maintenance  employees  are  consistently 
exposed  to  less  than  0.5  ppm  TWA 
especially  in  the  benzene  production 
areas. 

In  order  to  attempt  to  achieve  a  0.1 
ppm  permissible  exposure  limit  (PEL), 
OSHA  believes  that  these  particular 
industry  sectors  would  be  required  to 
make  major  changes  in  the  way  they 
operate  in  order  to  isolate  workers  in 
benzene-free  control  rooms  and 
eliminate  routine  benzene  exposures  in 
activities  that  are  typically  performed 
outside  the  control  room  (i.e.,  collecting 
quality  control  samples  and  loading 
benzene  and  liquids  containing 
benzene).  OSHA  preliminarily 
concludes  that  the  proposed  1.0  ppm 
PEL  is  technologically  feasible  for  these 
sectors. 

Rubber  Tire  Manufacturers 

Volatile  solvents  are  used  in  tire 
manufacturing  to  promote  "tack,"  or 
stickiness,  to  enhance  elastic  properties, 
and  to  extend  or  substitute  for  part  of 
the  rubber  material.  Rubber  solvents 
such  as  hexane,  toluene,  xylene,  white 
gasoline,  and  petroleum  naphtha  are 
used  in  varying  degrees  in  the 
manufacturing  process.  These  solvents, 
which  have  their  own  related  health 
hazards,  are  also  contaminated  with 
benzene.  The  percentage  of  benzene 
present  in  these  solvents  depends  on  the 
type  of  process  and  the  quality  control 
procedures  used  by  each  solvent 
producer.  Benzene  exposure  may  occur 
at  many  different  locations  and  at  any 
volatile-solvent-using  operation  in  tire 
manufacturing  operations. 

OSHA  believes  that  there  are  two 
basic  procedures  that  the  tire 
manufacturers  could  use  to  reduce 
worker  exposures  to  benzene  in  these 
areas.  First,  they  could  utilize  solvents 
that  have  lower  benzene  concentrations 
(i.e.,  below  0.1  percent).  Second,  the  tire 
manufacturers  could  dilute  the  benzene 
in  the  ambient  air  by  providing 
increased  ventilation  in  the  work 
environment.  This  option  could  be 
carried  out  by  utilizing  a  combination  of 
local  exhaust  ventilation,  process 
enclosure,  and  dilution  ventilation 
systems.  OSHA  believes  that  the 
industry  will  generally  choose  to  go  to 
solvents  with  below  0.1  percent  benzene 
to  be  excluded  from  the  standard  as  the 
more  protective  and  cost-effective 
option.  OSHA  preliminarily  concludes 
that  both  approaches  are  technologically 
feasible  for  meeting  the  requirements  of 
the  proposed  standard. 


Bulk  Terminals,  Bulk  Plants,  and 
Transportation 

These  sectors  are  considered  together 
in  this  feasibility  analysis  because  they 
have  the  same  types  of  exposure 
sources  and  employ  the  same  types  of 
engineering  controls.  Based  on  available 
information,  OSHA  believes  that  the 
exposures  to  benzene  above  0:5  ppm  in 
these  sectors  predominantly  occur 
during  the  open-hatch  loading  of  trucks 
and  during  the  manual  gauging  of 
storage  tanks  and  tank  trucks.  In 
addition,  some  routine  maintenance 
activities  are  associated  with  benzene 
exposures  greater  than  0.5  ppm  (8-hour 
TWA). 

Exposures  during  tank  gauging  can  be 
controlled  by  instituting  simple  work 
practices.  When  the  gauging  tape  is 
lowered  into  the  tank  from  the  hatch  on 
top  of  the  tank,  the  gauger  should  stand 
upwind  from  the  hatch. 

Exposures  that  occur  during  open- 
hatch  top  loading  of  trucks  at  terminals 
or  plants  can  be  reduced  by  using 
closed-hatch  loading  or  bottom  loading 
systems.  These  systems  can  be  expected 
to  reduce  benzene  exposures  to  below 
0.5  ppm  even  where  a  vapor  control 
system  is  not  used.  OSHA,  therefore, 
preliminarily  concludes  that  the 
standard  is  technologically  feasible  for 
these  sectors. 

Users  of  Liquids  Containing  Benzene 

The  proposed  benzene  standard 
would  exclude  those  work  operations 
that  use  liquid  mixtures  containing  less 
than  0.5  percent  benzene  (by  volume). 
Five  years  after  the  promulgation  date  of 
the  final  standard,  only  those  work 
operations  that  use  liquid  mixtures 
containing  less  than  0.1  percent  benzene 
would  be  excluded  from  the  scope  of  the 
standard. 

Three  methods  are  available  for 
reducing  the  benzene  content  of 
hydrocarbon  solvents:  distillation, 
extraction,  and  hydrotreatment. 
Distillation  and  extraction  involve  the 
physical  separation  of  aromatics  from  a 
hydrocarbon  mixture.  Hydrotreatment  is 
the  chemical  reduction  of  unsaturated 
hydrocarbons,  such  as  benzene,  with 
hydrogen  to  produce  saturated 
hydrocarbons. 

Of  the  three  methods,  hydrotreatment 
appears  to  be  the  most  effective  means 
of  reducing  the  content  of  unsaturated 
compounds,  including  benzene.  Under 
moderate  hydrotreatment  conditions, 
aromatic  compounds  can  be  chemically 
reduced  to  completely  saturated 
compounds,  and  less  severe 
hydrotreatment  could  be  used  to  convert 
small  amounts  of  benzene  in  a  liquid 
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mixture  that  already  contains  saturated 
compounds. 

Thus,  OSHA  preliminarily  concludes 
that  it  is  possible  to  produce  low 
benzene-containing  liquids  containing 
less  than  0.1  percent  benzene  for  the 
solvent  users.  Therefore,  it  is  technically 
feasible  for  the  solvent  users  to  comply 
with  the  standard  by  switching  to 
solvents  with  low  benzene 
concentration. 

Short  Term  Exposure  Limit 

OSHA's  contractor.  JRB  (Ex.  No.  153). 
has  analyzed  the  efficiencies  of  the 
engineering  controls  and  work  practices 
discussed  above,  and  has  concluded 
that  the  same  controls  and  work 
practices  which  will  reduce  8-hour 
TWAs  to  below  the  1.0  ppm  level  would 
also  be  effective  in  reducing  15-minute 
STELs  to  below  the  5.0  ppm  level,  if  such 
a  STEL  was  incorporated  into  the 
standard.  JRB  was  able  to  fmd  only  two 
operations — some  maintenance 
activities  and  the  loading  of  pure 
benzene — where  meeting  a  5.0  ppm 
STEL  may  not  be  possible  with 
engineering  controls.  In  these  situations 
the  use  of  respiratory  protection  would 
achieve  compliance.  OSHA  solicits 
additional  iniormation  on  these 
operations  and  the  feasibility  of  a  STEL 
if  one  is  incorporated  into  the  standard. 
Further  discussion  of  the  STEL  is 
located  in  section  X. 

Exposure  Monitoring 

This  provision  of  the  proposed 
standard  would  require  employers  to 
determine  whether  any  employee  may 
be  exposed  to  airborne  concentrations 
of  benzene.  Measurements  would  be 
made  by  monitoring  the  breathing  zone 
of  one  representative  employee  over  an 
8-hour  period  for  each  job  classification 
and  for  each  shift.  OSHA  believes  that 
at  least  two  methods  are  currently 
available  to  take  these  measurements 
(charcoal  tubes  and  passive  dosimeters). 

Respiratory  Protection 

This  provision  would  require 
employers  to  provide  and  ensure  the  use 
of  respirators  when  benzene  exposures 
exceed  the  PELs.  The  proposed  standard 
would  allow  employers  to  use 
respirators  to  achieve  compliance  with 
the  PEL  in  the  following  work  situations: 

•  During  the  installation  or 
implementation  of  feasible  engineering 
and  work  practice  controls 

•  Whete  the  employer  establishes 
that  engineering  and  work  practice     •      • 
controls  are  not  feasible,  such  as. in 


maintenance  and  repair  activities,  which 
are  intermittent 

•  When  feasible  engineering  and 
work  practice  controls  do  not  exist  to 
reduce  exposure  to  or  below  the  PEL 

•  In  emergencies 

•  When  benzene  is  used  in  the 
workplace  less  than  30  days  per  year, 

OSHA  believes  that  there  are  a 
number  of  currently  available 
respirators  on  the  market  that  could  be 
used  to  meet  this  requirement  down  to 
the  1.0  ppm  level. 

Protective  Clothing  and  Equipment 

This  provision  would  require  the 
employer  to  provide  protective  clothing 
and  equipment  when  the  employee  is 
exposed  to  eye  or  skin  contact  with 
benzene.  Eye  and  face  protection  are 
currently  required  by  29  CFR  1910.33 
and  are  easily  acquired  from  suppliers. 
Other  protective  clothing  that  may  be 
required  by  the  standard  includes 
gloves,  aprons,  coveralls,  and  footwear, 
depending  on  the  work  situation.  These 
are  also  currently  available  on  the 
market. 

Only  one  of  the  industry  sectors,  tire 
manufacturers,  may  have  a  problem 
limiting  dermal  contact  with  benzene  or 
benzene-containing  liquids.  Current 
practice  in  this  industry  sector  is  to 
build  tires  one  ply  at  a  time  on  a  rotating 
drum.  A  considerable  amount  of 
material  has  been  submitted  to  the 
docket,  in  support  of  the  position  that  it 
is  technologically  infeasible  to  use 
gloves  to  limit  dermal  contact  with  ^ 

benzene  in  this  sector,  because  manual 
contact  with  the  tacky  rubber  (i.e., 
rubber  coated  with  benzene-containing 
solvent)  is  necessary  for  positioning 
each  ply  on  the  drum  and  for  ensuring 
complete  adhesion  between  plys  or 
between  the  plys  and  treads.  Even  in 
this  industry,  however,  skin  contact  can 
be  significantly  reduced  through  the  use 
of  either  low  benzene-containing 
solvents  (less  than  0.1  percent)  or 
automated  tire  building  equipment  such 
as  that  used  by  the  Michelin  Tire 
Corporation.  In  addition,  some  barrier 
creams  may  help  to  reduce  dermal 
exposure. 

It  is  clearly  feasible  for  the  tire 
companies  to  comply  with  the  standard 
by  switching  utiimately  to  solvents  with 
less  than  0.1  percent  benzene.  Most 
have  already  reduced  the  percentage  to 
under  0.5  percent. 

Medical  Surveillance 

These  proposed  provisions  would 
require  initial  and  semiannual  medical 
examinations  for  some  employees  who 
are  exposed  to  benzene.  The  initial 
medical  examination  would  include  at 


least  a  detailed  occupational  and 
medical  history,  and  a  complete  blood 
count.  Additionally,  for  workers 
required  to  wear  respirators  at  least  30 
days  a  year,  a  pulmonary  function  test 
must  be  performed  every  3  years,  and  a 
chest  X-ray  must  be  provided  every  5 
years.  Employees  exposed  to  benzene  in 
emergency  situations  also  must  be 
provided  with  a  urinary  phenol  test  at 
the  end  of  the  shift  during  which  the 
emergency  occurred.  OSHA  believes 
that  all  of  these  examinations  are 
readily  available  and  can  be  performed 
at  any  clinic,  doctor's  office,  or  hospital. 

E.  Cost  of  Compliance 

This  section  presents  OSHA's 
estimates  of  the  compliance  costs  that 
would  be  incurred  by  employers  in  the 
seven  industry  sectors  primarily 
affected  by  the  proposed  benzene 
standard.  Because  there  are  industry- 
speciflc  differences  in  exposure 
characteristics  and  equipment  usage, 
cost  estimates  for  each  sector  were 
developed  separately. 

First,  a  baseline  of  current  industry 
practice  was  identified  for  each  sector. 
This  baseline  was  derived  from 
information  on  current  production 
methods  and  hazard  control  methods 
obtained  during  the  JRB  information- 
collection  efforts  and  from  other 
submissions  to  the  record.  The  costs  of 
the  engineering  controls  to  achieve  each 
successively  lower  PEL  were  then 
estimated  based  on  the  assumption  that 
new  controls  could  be  added  to  those 
controls  already  in  place. 

It  should  be  noted  that  the  lower  the 
target  PEL  the  higher  the  uncertainty 
associated  with  the  estimates  of 
effectiveness  of  the  technology  and 
housekeeping  and  their  related  costs. 
OSHA  is  confident  the  1  ppm  can 
generally  be  reached  and  maintained  on 
an  8-hour  TWA  basis,  but,  is  unsure  of 
how  close  industry  can  generally 
approximate  a  0.5  ppm  on  an  8-hour 
TWA. 

Much  of  the  data  used  for  cost 
estimates  were  obtained  from  two  basic 
sources:  Information  collection  from  JRB 
surveys  and  site  visits,  and  information 
provided  by  industry  trade  associations. 
Both  of  these  sources  rely  on  input  from 
firms  within  the  various  industries. 
OSHA  attempted  to  corroborate  the 
estimates  from  other  sources  such  as 
suppliers  of  equipment  or  from 
independent  engineering  sources- 
Table  B  summarizes  OSHA's 
compliance  cost  estimates  of  the 
proposed  benzene  standard  with  a  1.0 
ppm  PEL  and  0.5  ppm  action  level.  Note, 
that  the  "engineering  costs"  are  those 
costs  associated  with  obtaining  the  PEL, 
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and  the  "non-eiigineering  costs"  are 
those  costs  ass4  iciated  with  the  other 
provisions  of  th »  standard,  such  as 
medical  surveill  ance,  exposure 
monitoring,  trail  ting,  etc.  Annualized 
costs  of  capital  i  ire  the  yearly  interest 
and  depreciatioi  i  costs  needed  to  pay  for 
a  capital  investment  over  the  useftil  life 
of  the  equipment.  TTiis  takes  into 
account  variatia  ns  in  the  useful  life  of 
each  type  of  equ  ipment  as  well.  The 
compliance  cost  i  attributed  to  die  tire 
industry  are  for  he  engineering  control 
approach  (i.e.,  ui  \e  of  ventilation).  OSHA 
believes  that  mo  st  firms  in  this  sector 
will  actually  comply  with  the  standard 
by  using  solvent  i  with  low  benzene 
concentrations  a  nd  thereby  incur  lower 
costs  then  were  istimated  below.  Table 
C  provides  a  sec  lor  by  sector 
breakdown  of  tfa  s  non-engineering  costs 
of  the  standard. 


Table  B.— Estimated.  Total  Annuauzeo 
Costs  Associated  With  the  Proposed 
Benzene  Standard  (1  ppm  PEL  and  0.5 
PPM  Action  Level) 

[MWani  of  1983  do8M] 


Annual  monloMig... 


Bespntu  progHWV... 
MedKal  sunalance.. 

Tranmg  ppogram. 

Cocnpkanca 


■  Transitional  costs 
'Does  nolinclucla 


Total  annualind 

SMiar 

EdfinMt 
ingi»sls 
Oactwva 

Nan- 
angnaer- 

ifiBceeti^ 

iMlh  Hiis 

On* 

asaooatad 

wiailtia 

laguialary 

anamaiive' 

0995 
0 

4.2S8 

0490 
0.389 
2.842 

0 

1.324 
2248 

a788 

1.025 

1.871 

12534 

0.299 

2319 

Petroleum  refeWQ.^..... 
Coiie  and  coal 

chormcaJ — 

Tre  mafMiaclurare 

Ririft  lirminrt 

224ft 

5.044 
1.515 
2.240 

Bu*  pta»»«i...„       

Tank  duck...   ._ 

•16.376 
0.299 

TeMU 
aaefeM 

•  954 

20.085 

29.039 

■Does  not  inckjda  the  aanatiunal 
the  coaipaance  prograiB. 


*lt  should  tM  noted  thai  Ms  coat  i 

approximately  15,000  estabkshments  so  the  average  amHMh 
toed  costs  per  lacihry  is  about  $1  000. 

Source:  Adapted  irom  Mendian  Reseaici),  1904. 

OSHA  has  also  estimated  the  costs  of 
compliance  for  two  alternative 
regulatory  proposals,  a  0.5  ppm  PEL  with 
a  0.1  ppm  action  level  (See  Table  D), 
and  a  5.0  ppm  PEL  with  a  1.0  ppm  action 
level  (see  Table  E).  Note  that  an  action 
level  of  20  percent  of  the  PEL  was  used 
for  these  alternatives  rather  than  50 
percent  of  the  PEL  which  OSHA  has 
frequently  used  because  of  limitations  in 
the  data. 

A  comparison  of  the  three  altematives 
shows  that  the  estimated  costs  of  t 

lowering  the  proposed  PEL  from  5  ppm 
to  1.0  ppm  is  approximately  $5  million 
per  year.  The  estimated  increased  cost 
of  further  lowering  the  PEL  from  1.0  ppm 
to  0.5  ppm  is  approximately  $109  million 
per  year. 


Table  C.{-Summary  of  Estimated  Total  Annualized  ^4oN-ENQiNEERlNG  Costs  Associated  With  the  Proposed  Stanoam) 

[MMona  at  1983  deHwa] 


Proposed  prowisions 


Total  amuaizad  n  in  anyiiieeraig  oiMli.. 


Coke  and 
coal 


pfoducsfs 


a028 

aees 

0.032 

0.038 

.'0.009 


•0.786 


Pelrolaum 
r« 


0.068 
1.313 
0.606 
a  166 
■0.044 


'2246 


P6trochonih 
cai 


0.060 
0.981 
0.270 
0.013 
>  0.035 


*\.X4 


Tra 

marwlactur- 

ars 


0.006 
0 

0.592 

6427 

'0.031 


>  1.025 


Bulh 
terminala 


0i23t 
0.574 

1.058 
0 
>0J367 


»t.«71 


Bulk  plants 


1.828 
4.746 
2386 
3.574 
'2812 


'12534 


Trodi 


0 

e 

0 
0.298 

>ao4e 


•0299 


Total  a* 
sectors 


222S 

8J02 

5.034 

4.520 

•2346 


>  20:065 


a  tsume  to  ocor  only  in  the  lirsl  Iwo  years  Mlowing  the  promulgatnn  ol  a  revised  benzene  stwdwd. 
^  sis  assuciated  «ati>  compliance  prognm 
Sowca:  Adapted  lior^  Mondan  Rasaych,  1984. 


Table  D.— EstimJited  Total  Annualized 
Costs  Assocu  ed  With  Attempting  To 
Achieve  the  Regulatory  Alternative  of 
a  0.5  PPM  PEL  UNO  0.1  PPM  Action  Level 

(Milia4  ot  1963  doHare) 


Sadw 


PuauUiomita'  pfoducefs 

PeftotauM  ivfinenes 

Coka  and  coal 
Tve  marwlBCluracs 
Bu«  fwimO .__ 

Bu*  ptanta. 

Tank  truck 


Tala»a8seetafs- 


■  Does  not  indude  the 
the  corrvpkanca  program 

Source  Adapted  from 


Table  E.— Estimated  Total  Annuauzeo 
Costs  Assoqated  With  the  Regulatory 
Alternative  of  a  &0  PPM  PEL  and  1.0 
PPM  Action  Level 

[MWkwa  el  1983  detas) 


neenng 
costs  to 


the  0.5 
ppm  pel 


7937 

83425 

&415 

3011 

a85t 

65»2 

0.0 


110151 


Non- 


edwilh 

am 

•wy 


1.72» 
4.133 
a9S5 
3.487 
2433 
12974 

a78a 


27.463 


Costa 


ad  with 
tnn 


toy 


9656 
87  558 
9.370 
6498 
3284 
2a489 
0780 


t37.e34 


Sector 

neerv)6 
costs  to 
actsava 
the  50 
ppm  PEL 

Non- 
angi- 

noannfl 

aduMlh 
this 

"Sir- 

toy 

Costs 
adwitiv 

kwa' 

Patrocherncal 

Petroletim  mfiniini             „ 

0.0 
Oifl 
4.258 
'      0.0 
0.036 
Oi7» 

ao 

T.204 
1.913 

0.766 

aeii 

1.871 
12534 

0299 

1204 
t.913 

Coke  and  ctmI  chemical 

Tire  martulacturars 

&024 
0.611 
1  969 

Bull  ptama...... 

Tar*  InxA 

12813 

0299 

Total  air  sector*  . 

4.575 

iai«8 

23.773 

iransitntial  costs  associated  ' 
Ktendian  Research.  1964. 


■0>es  not  mckide  the  iransiltonal  costs  associated  utm 
the  comphance  program. 

Source:  Adapted  from  Mendian  Research.  1984. 


F.  Economic  Feasibility  Analysis 

OSHA's  preliminary  conclusion  is  that 
it  is  economically  feasible  for  the  seven 
industry  sectors  and  solv«>t  users  to 
comply  with  the  provisions  of  the 


,.    .1..  ; 


proposed  benzene  standard  of  a  1.0  ppm 
PEL  and  a  0.5  ppm  action  level.  None  of 
these  sectors  would  experience 
significant  economic  impacts  because  of 
the  proposal. 

If  none  of  the  compliance  costs  were 
to  be  passed  forward  to  consumers,  an 
average  firm  in  each  of  the  four 
industries  characterized  by  large  multi- 
product  firms  (e.g.,  petroleum  refining, 
petrochemical,  iron  and  steel,  and  tire) 
would  experience  an  after-tax  profit 
decline  of  less  than  1  percent  in  its 
product  lines  affected  by  the  proposed 
benzene  standard.  (This  would  apply  to 
the  iron  and  steel  segment  in  most  years, 
for  example,  1981.  The  1982  base  year  of 
this  analysis,  however,  was  a  loss  year 
for  this  segment  and  the  com|diance 
costs  would  result  in  loss  increases  of 
less  than  1  percent  rather  than  in  profit 
declines.)  At  the  other  extreme,  if  all  of 
the  costs  associated  with  the  proposed 
were  to  be  passed  forward  to  the 
customers  so  that  after-tax  profits  in 
these  product  lines  were  tmchanged, 
then  an  average  firm  in  each  industry 
would  require  price  increases  ol  less 
than  0.1  percent  For  exanple,  an 
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average  facility  in  the  petroleum  refining 
or  tire  manufacturing  sectors  would 
have  to  raise  its  annual  gross  revenues 
by  approximately  $8,00(>-$10,000  to 


ol^set  fuUy  the  net  compliance  costs 
associated  with  the  proposal.  (See  table 
F.l 


Table  F.— Estimated  Economic  Impacts  of  the  Proposed  Benzene  Standard  on  an 
Average  the  Industry  Sectors  Typified  by  Large  Multi-Proouct  Firms 


Sector 


Petrochemical 

Petro»eum  rotintng... 

Iron  and  steel 

Tve  manufacturers.. 
Bulk  terminals 


Total  industry 

after  tax  praM 

decNrts  m 


unctiangad 

(t000  1M2 

dollar*) 


(') 

1.196 

2.384 

752 

987 


rnnH  oecsne 

d  an  averaoa 

fiiTft  in  indunry 

(fwrcanO 


0.15  to  0.88 

0.02 

•0.20 

0.94 

(») 


ToW  Musky 
incraasad 


raquMlo 
fuNy  offset 
oompfianos 
costs  (1000 
19«2dolarB) 


(') 
2.218 
4.415 
1.393 
1,828 


required  to 
li%  offset 


costs  of  an 
averaQe  fimi 


0.02  to  0.113 
0.001 
0.000 
0.016 
OJOO* 


'  Vanes  t>ased  on  ttie  specific  type  of  chemical  See  Chapter  6  of  the  JHB  report  tor  details. 

*  This  would  apply  to  ttw  iron  arvl  steel  segment  m  most  years,  for  example  19ai.  however,  tita 
(1982)  was  a  loss  year  for  ttiis  segment  and  me  conniliance  costs  would  resuM  in  loss  mctaases  (of  less 
rattier  ttian  profit  declines. 

'  OSHA  oouU  not  ot>tain  profit  estimates  on  these  operations.  See  the  text  for  dslaHs. 

Source:  JR6  Associates.  1964. 


year  of  this  analysis 
man  of  one  parcanQ 


An  average  firm  in  the  two  sectors 
characterized  by  small  firms  (i.e.,  the 
bulk  plants  and  tank  sectors)  would 
incur  annual  compliance  costs  of 
approximately  $1,200.  After  taking  the 
permissible  tax  write-off,  these  firms 
would  experience  an  after-tax  proHt 
decline  of  less  than  2  percent  if  none  of 
the  compliance  costs  were  to  be  passed 
forward  to  customers,  and  would  require 
a  revenue  increase  of  approximately 
0.02  percent  to  leave  after-tax  profits 
unchanged  if  all  of  the  costs  were 
passed  forward  to  customers  (See  Table 
G.) 

OSHA  believes  that  the  economic 
impacts  estimated  under  each  of  the 
scenarios  presented  above  represent 
extreme  or  bounding  cases.  For 
example,  the  after-tax  profit  declines 


were  based  on  the  assumption  that  no 
revenue  increases  will  occur.  In 
actuality,  however,  because  most  of  the 
compliance  costs  are  distributed  among 
all  firms  in  each  sector,  some  revenue 
increases  will  likely  occur  to  offset 
potential  profit  declines.  In  addition, 
because  a  recession  year  (e.g.,  1982)  was 
used  as  the  base  year  in  its  analysis, 
economic  impacts  are  likely  to  be 
overestimated.  Profits  in  1982  were 
considerably  lower  than  normal  in  a 
number  of  the  sectors  studied,  and  as 
the  economy  improves,  the  profits  and 
revenues  of  many  of  the  firms  in  these 
sectors  should  recover,  diminishing  the 
already  small  economic  impacts  of  the 
proposed  benzene  standard. 

In  fact,  in  its  addendum  to  the  JRB 
report.  Meridian  Research  states: 


Table  G.— Estimate  Economic  Impacts  of  the  Proposed  Benzene  Standard  on  an 
Average  Firm  in  the  Bulk  Plant  and  Tank  Truck  Sectkjns 


Industry 


Bulk  plants 

Truck  transport.. 


Decline  in 

sfter  tax 

profits  of  an 

average  firm  if 

reverxios  are 

unctianged 
(1962  dollars) 


649 
656 


Percent 

decline  in 

after  tax 

profits  of  an 

average  firm  if 

revenues  are 

unchanged 


1.18 
0.22 


Increased 

revenue 

required  to 

fuNy  offset  the 

compliance 

costs  of  an 

average  firm 

(1982doMars) 


927 
1.216 


Percentage 
soles  increase 

required  to 
fuUy  offset  the 
compliance 
costs  of  an 
average  firm 


0.009 
0.01 


Source:  JRB  Associates.  1964. 


The  JRB  report  concluded  tliat  the 
economic  impact  of  promulgating  any  of  the 
alternative  benzene  standards  being 
considered  by  OSHA  would  be  limited  in  all 
of  the  industries  examined.  The 
improvements  in  proHts  experienced  by  three 
of  these  industries  (petrochemicals, 
petroleum  refining,  and  tire  manufacturing)  in 
the  1983  will  further  reduce  this  impact.  In 
almost  all  cases,  the  improvement  in  these 
firm's  profits  from  1982  to  1983  woultl  be 


sufficient  to  pay  the  estimated  annualized 
costs  of  a  revised  OSHA  standard  for 
benzene  manytimes  over.  (Ex.  No.  155). 

Meridian  was  able  to  collect  updated 
financial  information  on  10  of  the  12 
steel  companies  analyzed  by  JRB. 
Meridian  concludes  that  "all  of  the  firms 
except  [for]  two  showed  marked 
improvement  in  net  income  (profits) 
between  the  first  and  fourth  quarter  of 


1983."  These  two  "registered  declines 
due  to  extraordinary  losses  caused  by 
write-offs  of  plant  and  equipment"  (Ex. 
No.  155). 

OSHA  believes  that  these  changes  are 
clearly  affordable  to  these  industry 
sectors  based  on  the  small  size  of  the 
costs  in  relation  to  both  profits  and 
sales.  Even  allowing  for  economic 
impacts  of  the  magnitudes  reported 
above  (i.e.,  profit  declines  of  less  than  1 
percent),  the  proposed  benzene  standard 
is  still  tuilikely  to  have  any  major  impact 
much  less  a  significant  influence  on  the 
long-term  viability  of  otherwise 
productive  facilities  or  to  cause 
otherwise  profitable  firms  to  leave  these 
industries.  Thus,  OSHA  preliminarily 
concludes  that  the  proposed  benzene 
standard  is  economically  feasible  for 
firms  in  these  industry  sectors. 

Solvent  users  will  probably  comply 
with  a  revised  benzene  standard  by 
using  solvents  that  are  excluded  from 
the  scope  of  the  standard.  There  are 
processes  available  to  reduce  the 
benzene  contamination  in  solvents  to 
below  0.1  percent.  The  differences 
between  the  prices  of  the  solvents  in 
typical  use  today  and  those  with  less 
than  0.1  percent  benzene  expected  to  be 
used  after  the  promulgation  of  a  new 
standard  are  likely  to  be  small.  In 
addition,  since  these  small  price 
increases  will  be  similar  across  firms  in 
each  industry  segment,  some  of  the 
added  costs  will  likely  be  passed 
forward  to  the  customers  of  the  solvent 
users.  Consequently,  OSHA 
preliminarily  concludes  that  the 
proposed  standard  is  economically 
feasible  for  solvent  users. 

The  only  potentially  significant 
impacts  for  the  proposed  benzene 
standard  that  OSHA  expects  are  for  the 
three  coke  BTX  units  that  convert  the 
light  oil  produced  as  a  byproduct  of  coke 
into  various  chemicals  at  coke  facilities. 
Most  coke  producers  that  recovery  light 
oil,  however,  do  not  separate  the  oil  into 
its  chemical  components.  They  sell  it  to 
refineries,  where  it  is  separated  in 
refinery  BTX  units.  Refinery  separation 
is  inherently  more  efficient,  in  part, 
because  of  its  larger  scale. 
Consequently,  over  the  last  couple  of 
decades,  most  coke  facilities  have 
closed  their  BTX  units  and  sold  the  light 
oil  to  refineries  for  processing.  The 
remaining  BTX  units  operating  in  the 
coke  industry  are  old  and  inefficient  and 
must  compete  with  the  more  modem 
and  efficient  BTX  untis  in  petroleum 
refineries.  The  reason  that  these  three 
imits  in  the  coke-producing  sector  are 
able  to  compete  at  all  may  be  to  a 
combination  of  low  cost  sources  of 
supply  and  the  very  low  capital  costs 
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associated  with  leqtnpaient  that  has 
been  completely  dh>preciated  years  ago. 
Because  of  tbeirMe  and  inefficiency, 
the  remaining  BTX  units  are  margkial 
operatioRS  «^ic|i  may  cloae  irrespective 
of  whether  theret  is  a  new  beniene 
standard.  OSHA.  therefore,  believes 
that  the  comptiance  costs  of  the 
proposed  benzei^e  standard  at  most  may 
be  an  additionallfactor  affecting  the 
timing  of  these  rsanagement  decisions. 
Very  few  employees  work  in  these 
operations,  and  tven  if  they  shot  down, 
there  may  not  b^  a  net  loss  in 
production  and  ^plo]niient  because  the 
light  oil  would  b^  sold  to  refineries  for 
processing. 

OSHA  and  JR^  have  performed 
detailed  feasibility  analysis  for  the 
industry  sectors  Where  it  is  the 
judgement  that  tie  ira|wcts  would 
significant  OSHA's  analysis  indicates 
that  the  mpacts  in  other  segments 
would  be  minimal.  For  example,  as 
discussed  above,j  solvent  users  can 
achieve  compliaifce  by  purchasing 
solvents  with  low  benzene 
contamination.  Qunments  are  requested 
fitim  any  other  industry  segments  on 
additiooal  impac  «.  if  any,  which  should 
be  considered  pr  or  to  issuing  a  final 
standard. 

G.  Regulatory  Fit  xfbilitf  Analysis 

Pursuant  to  thej  Regulatory  Flexibility 
Act  of  1980  (Pub.  1l  96-353. 94  StaL  1164 
(5  U.S.C.  601  et  s^q]],  OSHA  has  given 
special  consideration  to  the  mitigation 
of  the  economic  itnpacts  of  the  proposed 
standard  on  smal  entities.  OSHA  does 
not  anticipate  that  the  proposed 
standard  would  adversely  affect  small 
entities.  { 

During  the  process  of  developing  a 
revised  standard  for  occupational 
exposure  to  benzene,  OSHA,  carefully 
considered  size  factors  such  as  number 
of  employees,  totpl  assets,  and  gross 
revenues  to  assuije  that  the  proposed 
standard  would  minimize  the  impact  on 
small  firms  whilejprotecting  workers.  In 
the  four  industriep  characterized  by 
large  firms  (i.e.,  pfetrochemical,  refining, 
coke  and  tire),  O^HA  docs  not 
anticipate  any  dii  Ferential  impact  on  the 
smaller  firms,  bet  ause  most  of  the  major 
costs  are  roughly  proportional  to  the 
size  of  the  facilitii  ts.  For  example,  the 
total  cost  of  impn»ving  pump  seals  at  a 
benzene  productii  m  facility  depends  on 
the  number  qf  pnj  nps  at  the  facility,  and 
the  total  cost  of  reducing  exposures  at  a 
tire  manufacturing  plant  depends  on 
either  the  amoun*  of  ventilation  that 
must  bp  provided  jor  the  amount  of  low 
benzene-content  solvent  used.  These 
factors  vary  direcxiy  with  firm 
production  levelsj  In  addition,  due  to 
economies  of  sea  &,  the  smaller  firms  in 


these  sectors  are  of  substantial  size  in 
terms  of  gross  revenues  and  numbers  of 

employees.  This  section,  therefore, 
concentrates  on  assessing  the  economic 
impacts  of  the  benzene  proposal  on 
small  firms  in  the  balk  plant  and  tank 
truck  for-hire  sectors. 

Bulk  plants  average  19  full  time 
employees,  have  average  gross  assets  of 
$1.3  million,  average  gross  revenues  of 
$10  million,  and  average  after  tax  profits 
of  $55,000.  Based  on  cuirent  information. 
OSHA  believes  that  the  fuels  stored  at 
these  facilities  are  primarily  contained 
in  closed  systems  and  that  employee 
exposures  predominandy  occur  as  the 
result  of  3  operations — maintenance  of 
the  equipment,  tank  qauging,  and, 
loading  and  unloading  of  trucks. 

Maintenance  of  the  eqnipment  (i.e., 
loading  arms  and  tanks)  results  in 
employee  exposures  because  the 
normally  closed  systems  must  be 
opened  for  repairs  thereby  releasing 
fiiels  containing  benzene  and  benzene 
vapors.  Many  of  these  exposures  can  be 
minimized  by  flushing  the  equipment 
(i.e.,  loading  arms)  with  a  non-toxic 
substance  before  the  maintenance 
personnel  begin  the  actual  repair 
activities.  Some  activities,  such  as  tank 
cleaning  and  tank  repair,  will 
necessitate  respiratory  protection  for  the 
workers;  however,  most  of  these 
activities  are  currently  being  performed 
by  contract  maintenance  fims,  so  that 
the  compliance  costs  of  the  benzene 
standard  will  be  shared  among  many 
firms  hiring  the  contractors. 

Tank  gauging  results  in  employee 
exposure  because  benzene  vapors  are 
released  from  the  fuels  when  the  tank 
hatch  is  opened.  These  exposures  can 
easily  be  minimized  by  reguiring 
employees  to  stand  upwind  of  the  open 
hatch  during  the  gauging  operations. 

Loading  and  unloading  operations 
result  in  employee  exposures  because  of 
vapors  escaping  between  the  connection 
in  the  loading  arm  and  the  truck,  and 
because  of  spills.  Techniques  to  reduce 
these  exposures  depend  on  the  type  of 
equipment  being  employed  at  the 
facility. 

Many  of  these  companies  have 
already  installed  vapor  control  systems 
on  the  loading  docks.  Studies  show  that 
exposures  average  significantly  below 
the  proposed  action  level  with  this 
system  installed.  Therefore,  since  these 
employees  are  protected,  OSHA  is 
excluding  such  operations  using  vapor 
controls  systems  from  the  standard. 

Employers  who  do  not  have  the 
system  need  initially  only  make  a 
measurement  of  exposures.  This  cost 
will  average  less  than  $200  per  facility. 
Most  of  these  employers  wi^  fmd  that 


exposures  durhtg  the  loading  and 
unloading  operations  are  under  0.5  ppm 
and  no  further  action  need  be  taken, 
except  if  process  or  product  changes 
occur  which  may  increase  exposures. 

If  exposures  during  these  operations 
are  above  0.5  ppm,  the  employer  should 
experiment  with  simple  work  practices 
to  reduce  exposures,  such  as  insuring 
that  employees  stand  up  wind  of  the 
connections  during  the  operations. 
(These  practices  essentially  have  no 
costs.)  If  further  measurements  show 
exposures  below  0.5  ppm,  then  no 
further  action  is  requiried.  If  exposures 
after  adoption  of  work  practices  are 
between  0.5  and  1.0  ppm  then  the 
employer  has  two  options.  One  would 
be  to  install  at  a  cost  of  $6,000  per 
loading  arm  a  closed  hatch  loading 
sjrstem  (most  firms  will  need  three).  This 
will  reduce  exposures  under  0.5  ppm 
and  no  further  action  is  necessary.  It 
will  also  substantially  reduce 
environmental  benzene  and 
hydrocarbon  emissions  and  reduce  the 
chance  of  fire.  (Many  bulk  plants 
already  have  these  installed  principally 
for  fire  protection.)  Alternatively,  the 
employer  with  exposure  between  as 
and  1.0  ppm  can  provide  employees  with 
the  medical  surveillance,  training  and 
other  industrial  provisions  needed  in 
this  case  to  protect  employees. 
Approximately  1/2  of  the  en^loyees 
will  be  covered  at  a  total  cost  in  the 
range  of  $1,000  per  year  per  facility. 

If  exposures  are  above  1  ppm,  the 
employers  will  need  to  install  the  closed 
hatch  loading  system  and  remonitor.  No 
further  action  will  probably  be  needed 
since  OSHA  believes  this  system  will 
reduce  exposure  below  as  ppm.  Based 
on  the  analysis  presented  in  the  jRB 
report,  OSHA  believes  that  less  than  4% 
of  the  firms  in  the  bulk  plant  sector  will 
need  this  system. 

For  many  bulk  plants  there  are  no 
costs  or  only  minor  monitoring  costs. 
The  small  firms  in  this  sector  (i.e.,  those 
with  less  than  $500,000  in  assets)  which 
need  to  install  closed  hatch  loading 
arms,  will  incur  an  initial  capital  cost  of 
approximately  $19,000  for  this 
equipment  and  will  require  a  price 
increase  of  approximately  0.2  percent  in 
order  to  maintain  their  current  level  of 
profits  and  revenue.  OSHA  believes  that 
these  firms  will  be  able  to  pass  forward 
the  0.2  percent  price  increase  to  their 
customers  because  most  of  these  firms 
are  located  in  sparsely  populated  areas 
where  they  do  not  face  much  price 
competition.  (Moat  densely  populated 
areas  already  require  the  closed  hatch 
loading  systems  for  fire  protection,  and 
are  predominantly  serviced  by  bulk 
terminals,  in  any  case.) 
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In  the  tank  truck  for  hire  sector, 
OSliA  has  not  attributed  any  costs  for 
engineering  controls,  because  the 
Agency  believes  that  they  have  been 
considered  m  the  discussion  of  other 
sectors  (i.e.,  refining,  petrochemical  and 
bulk  storage).  OSHA  believes  that  most 
of  the  fimre  in  this  sector  will  only  incur 
initial  monitoring  costs  (of 
approximately  $200  per  Rttb],  and  based 
on  the  exposure  monitoring  will 
determine  that  their  workers  are    ' 
exposed  to  less  than  the  0.5  ppm  action 
level.  For  these  firms  no  other  action 
will  be  required.  A  smaU  percentage  of 
the  firms  (OSHA  beKeves  less  than  10 
percent  based  on  current  data)  will 
determine  that  their  workers  are 
exposed  above  the  proposed  0.5  ppm  8- 
hour  TWA  level.  These  exposures  will 
probably  be  the  result  of  loading 
operations  at  the  refining,  petrochemical 
or  bulk  storage  sector,  and  the  unloading 
operations,  some  at  facilities  which  are 
exempt  from  the  scope  of  the  standard 
(under  section  (a)(2Ki)  such  as  gas 
stations).  OSHA  does  not  believe  that 
these  workers  will  normally  be  exposed 
during  the  over  the  road  portion  of  their 
trips.  In  order  to  protect  these  workers, 
OSHA  proposes  to  require  that  they  be 
trained  in  the  proper  procedures  to 
minimize  exposures  during  the  loading 
and  unloading  operations  (i.e.,  standing 
upwind)  and  the  proper  way  to  handle 
spills,  undergo  medical  surveillance  (at 
an  approximate  cost  of  $100  per  worker 
per  year)  in  order  to  catch  any  adverse 
blood  abnormalities,  and  be  periodically 
remonitored  to  ensure  that  they  are 
following  correct  procedures.  Based  on 
information  in  the  docket,  OSHA 
believes  that  none  of  the  workers  in  this 
segtor  will  be  exposed  above  the  IJO 
ppm  8-hour  TWA,  after  all  of  the  loading 
facilities  have  installed  the  proper 
engineering  controls  (i.e.,  closed  latch 
loading  arms)  and  all  of  the  drivers  are 
properly  trained. 

OSHA  estimates  that  for  the  "small" 
firms  in  this  industry  (i.e.,  those  with 
total  annual  revenues  of  less  than  $5 
million),  the  training,  medical 
surveillance  and  monitoring  provision 
will  result  in  a  average  decline  in  after- 
tax profits  of  less  than  one  tenth  of  one 
percent  if  no  costs  are  passed  forward. 

OSHA  therefore  believes  the  impacts 
on  the  small  businesses  in  both  of  these 
sectors  are  minor,  and  that  OSHA  has 
minimized  the  impacts  on  small 
businesses  as  much  as  possible  while 
protecting  workers. 

Small  employers  currently  using 
solvents  contaminated  with  benzene 
will  generally  comply  through  purchase 
of  solvents  which  initially  have  less 
thin  0.5  percent  benzene  and  after  5 


years  will  have  less  than  0.1  percent 
benzene.  They  will  then  be  excluded 
from  the  other  provisions  of  the 
standard  and  their  employees  protected 
because  little  benzene  will  be  present. 
As  discussed  above  there  are  a  number 
of  processes  available  to  reduce  the 
benzene  concentration  in  liquids  (see 
Chapter  4  of  JRB  report,).  Some  of  these 
solvents  are  already  on  the  market  in 
the  same  price  range  as  solvents 
contaminated  with  higher 
concentrations  of  benzene.  One  targe  oil 
company,  for  example,  presently 
markets  petroleum  naphtha  with  less 
than  0.1  percent  benzene  at  the  same 
posted  price  as  its  untreated  naphtha. 
Though  currently  some  of  these  low 
benzene  content  solvents  may  be  more 
expensive  (JRB  estimates  hy^treating 
will  cost  approximately  lOi  per  gallon), 
the  competitive  advantage  of  solvents 
with  low  benzene  contents  after  the 
promulgation  of  a  new  standard  will 
probably  lead  to  the  reedy  availability 
of  such  compounds  at  modest  or  no 
increased  costs  due  to  economies  of 
scale.  This  was  OSHA's  experience  with 
a  similar  provision  in  the  Vinyl  Chloride 
standard.  Solvents  are  typically  a  small 
cost  of  most  businesses,  and  a  small 
increase  in  these  costs  will  not 
appreciably  affect  employers,  since  all 
competitors  will  be  equally  affected. 
The  recent  substantial  increase  in 
solvent  costs  because  of  the  large 
increase  in  petroleum  costs  have  been 
successfully  passed  forward  by  solvent 
users  because  these  solvents  are 
generally  a  small  cost  of  business.  For 
these  reasons  OSHA  believes  that 
technically  and  economically  the 
benzene  standard  is  feasible  for  and  will 
have  no  significant  impact  on  small 
businesses  currently  using  benzene 
contaminated  solvents.  Nonetheless, 
OSHA  solicits  comments  on  techniques 
and  approaches  it  may  adopt  in  the  final 
benzene  standard  that  will  minimize  any 
detrimental  effects  it  may  have  on  small 
businesses. 

IX.  Conclusion  and  Permissible 
Exposure  Limit 

OSHA  considered  4  exposure  limits  in 
deciding  which  level  to  propose,  5.0 
ppm,  1.0  ppm,  0.5  ppm  and  0.1  ppm.  As 
discussed  above  in  the  Significant  Risk 
section,  OSHA's  preliminary  conclusion 
is  that  benzene  presents  a  risk  of  44  to 
156  excess  leukemia  deaths  per  1000 
employees  exposed  for  a  working 
lifetime  at  10  ppm,  clearly,  a  significant 
risk.  The  proposal  to  reduce  exposures 
to  1.0  ppm  will  achieve  approximately  a 
90  percent  reduction  in  risk  or  39  to  140 
lives  saved  per  1000  workers  who  would 
have  been  exposed  to  a  working  Ufetime 


exposure  at  10  ppm,  clearly,  a 
substantial  reduction  in  significant  risk. 

A*  discussed  above  in  the  technical 
and  economic  feasibility  section,  1.0 
ppm  appears  to  be  technically  feasible 
with  engineering  and  work  practice 
controls  f<n'  production  operations.  It 
also  appears  to  be  economically  feasible 
and  would  result,  if  no  costs  were 
passed  on  to  purchasers,  to  at  most  a  1% 
reduction  in  pn^ts  of  the  sectors  where 
the  effects  are  greatest  If  all  the  costs 
were  paswd  on  to  purchasers,  the 
maximum  average  price  increase  would 
be  0.1  percent. 

Obviously  a  5.0  ppm  level  is  also 
clearly  feasible  if  the  1.0  ppm  level  is. 
However  based  on  the  risk  assessment, 
a  5.0  ppm  level  would  achieve  only  a  SO 
percent  reduction  in  risk,  not  the  90 
percent  reduction  in  risk  rates  that  a  1.0 
ppm  level  achieves.  The  1.0  ppm  level  is 
a  lower  and  substantially  more 
protective  level  which  OSHA  believes 
on  the  basis  of  information  before  it,  to 
be  feasible. 

A  0.1  ppm  permissible  exposure  Kmit 
does  not,  on  the  evidence  now  before 
OSHA,  appear  to  be  technically  feasible 
to  achieve.  To  attempt  to  achieve  it  with 
engineering  controls  and  work  practices 
would  appear  to  require  major  redesigns 
in  large,  capital  intensive  facilities  such 
as  refineries,  coke  operations  and 
petrochemical  plants  and  small 
businesses  as  well.  Many  large  scale 
operations  would  need  to  be  isolated  or 
automated.  Making  major  modifications 
for  a  large  percentage  of  facihties  in  a 
number  of  the  affected  industries  would 
not  appear  to  be  technically  feasible  at 
this  time. 

As  discussed  in  the  technical 
feasibility  section,  many  of  the  same 
types  of  engineering  and  work  practice 
controls  which  would  achieve  a  1.0  ppm 
level  could  also  be  used  to  attempt  to 
achieve  a  0.5  ppm  level  in  the  industries 
covered.  More  extensive  use  of  the  same 
type  of  controls  might  achieve  the  0.5 
ppm  in  some  operations  but  the  record  is 
unclear  how  extensively  0.5  ppm  would 
be  achieved.  Comments  are  requested 
on  this  issue. 

OSHA  believes  that  the  proposal  of  a 
1.0  ppm  permissible  exposure  level  with 
a  0.5  ppm  action  level  would  be 
substantially  as  protective  as  and  more 
cost-effective  than  a  0.5  ppm  level  in 
these  circumstances.  As  a  result  of  the 
action  level,  OSHA  believes  many 
employers,  where  it  is  feasible  to 
achieve  0.5  ppm,  will  choose  to  achieve 
those  levels  with  engineering  and  work 
practice  controls,  in  order  to  save  on  the 
cost  of  monitoring,  industrial  hygiene 
and  medical  provisions  which  are 
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required  for  emplo]  ees  exposed  over  the 
03  ppm  action  leve  . 

In  this  proposal.  i>SHA  has  examined 
the  possibilities  of  «Itering  its  previous 
position  putting  priority  on  the  use  of 
engineering  controlB  in  situations  where 
exposure  has  exceeded  the  PEL  Based 
on  its  analysts,  OSNA  is  proposing  to 
allow  employers  the  option,  under    . 
tightly  limited  circumstances,  of 
controlling  benzene  exposures  through 
the  use  of  any  combination  of 
engineering  control  t  and  work  practices. 
Respirators  are  als9  permitted  in  certain 
situations  where  erigineering  controls 
are  deemed  to  be  infeasible  (i.e.,  during 
maintenance  operations)  or  when 
benzene  is  used  in  the  workplace  less 
than  30  days  per  year.  This  approach 
increases  the  perfoi  mance  orientation  of 
the  standard  and  is  intended  to  promote 
expanded  discussi<^  of  the  proper  mix 
of  engineering  cont^l  requirements  with 
other  control  techniques. 

OSHA  believes  tkat  the  industrial 
hygiene,  monitoring  and  medical 
provisions  will  provide  substantial  but 
not  complete  additipnal  protection  for 
employees  exposedj  between  1.0  ppm 
and  0.5  ppm.  They  ^^iH  result  in  less 
exposure  to  employjees  through  training, 
protective  clothing  4nd  hygiene 
facilities:  and  the  niedical  provisions 
will  detect  some  abfiormal  blood 
conditions  early.  mAkin^  it  possible  to 
reduce  any  remaining  possible  incidence 
of  leukemia  and  aplastic  anemia. 

For  the  above  reaisons,  OSHA  is 
proposing  the  1.0  ppm  permissible 
exposure  limit  with|a  0.5  ppm  action 
level  as  needed  to  reduce  substantiaUy  a 
significant  risk  of  l^kemia  and  other 
diseases  and  as  teoinically  and 
economically  feasible.  It  will  of  course, 
consider  all  eviden4(e  presented  in  the 
rulemaking  on  issues  presented 
including  alternate  ^xposure  limits. 

X.  Summary  and  Explanation  of  the 
Proposed  Standard  | 

OSHA  believes  tiat  the  proposed 
requirements  set  fo^h  in  this  notice  are 
those,  based  on  currently  available  data, 
which  are  necessary  and  appropriate  to 
provide  adequate  protection  to 
employees  exposedj  to  benzene.  In  the 
development  of  thi^  proposal.  OSHA 
has  carefully  considered  the  input  from 
interested  parties  given  in  response  to 
the  Request  for  Information.  In  addition, 
numerous  reference)  works,  journal 
articles,  and  other  data,  including  the 
previous  benzene  dbcket  and  other  data 
accumulated  by  OS  -lA  since  the 
initiation  of  this  pre  ceeding  have  been 
taken  into  consider  ition  in  the 


development  of  thi< 


proposed  standard. 


A.  Scope  and  Application:  Paragraph  (a) 

The  proposed  standard  is  to  apply  to 
all  occupational  exposures  to  benzene 
with  the  specific  exceptions  set  forth  in 
the  scope  and  application  paragraph. 
The  risk  from  benzene*  is.  of  course, 
dependent  on  the  degree  of  exposure 
and  not  on  the  segment  of  industry 
where  the  employee  may  be  employed. 
However,  in  some  segments  and 
operations,  exposures  are  consistently 
below  the  action  level  because  of  the 
nature  of  the  process.  In  those 
circumstances.  OSHA  is  proposing  an 
exemption  from  the  proposed  new 
benzene  standard.  In  general,  initial 
monitoring  for  many  operations  where 
the  evidence  clearly  demonstrates  that 
exposures  will  be  consistently  below  the 
action  level  does  not  appear  necessary 
to  protect  employees  nor  cost-effective. 
The  specific  exemptions  are  discussed 
below. 

Paragraph  (a)(2)(i)  Fueis.  OSHA  is 
proposing  to  exempt  from  the  benzene 
standard  the  storage,  transportation, 
distribution,  dispensing,  sale  and  use  of 
gasoline,  motor  fuels  or  other  fuels 
containing  benzene  as  a  contaminant  or 
small  percentage  constituent  subsequent 
to  its  discharge  from  bulk  wholesale 
facilities. 

Based  oa  data  submitted  to  the 
docket  OSHA  believes  that  the  benzene 
exposures  in  the  retail  gasoline  sector 
are  well  under  the  proposed  action  level. 
In  a  1977  NIOSH  report  (H-059,  Exh. 
#93A).  for  example,  the  preponderance 
of  the  service  stations  surveyed  had  8- 
hour  TWA's  of  less  than  0.1  ppm.  and 
only  one  out  of  37  stations  surveyed  had 
an  8-hour  TWA  of  greater  than  0.2  ppm 
(0.294  ppm).  In  a  more  recent  sur\'ey 
submitted  by  Runion  and  Scott  (Ex.  No. 
159-67).  over  97  percent  of  the  samples 
taken  were  below  0.5  ppm;  and. 
although  this  survey  does  include  some 
samples  greater  than  the  proposed  1.0 
ppm  PEL  (0.9%).  OSHA  believes  that  the 
high  readings  were  probably  the  result 
of  improper  work  practices  (i.e.. 
standing  downwind  of  the  hatch  during 
tank  gauging,  spills,  etc.)  and  can  easily 
be  eliminated.  The  trend  in  recent  years 
towards  self  service  stations,  should 
also  tend  to  reduce  "occupational" 
exposures  to  benzene  in  this  sector. 

In  addition  to  having  low  benzene 
exposure,  the  retail  gasoline  sector  is 
characterized  by  a  large  number  of 
facilities  (an  estimated  155  thousand  in 
1980  according  to  A.D  Little.  H-asg. 
Exh.  No.  5A]  with  a  largely  transient 
work  force,  making  it  more  difficult  to 
implement  many  of  the  non-PEL 
requirements  of  the  proposed  standard 
(i.e..  medical  surveillance  and  training). 


Therefore,  because  the  evidence 
indicates  exposures  well  under  the 
proposed  action  level,  OSHA  is 
proposing  to  exempt  this  sector.  OSHA 
is  concerned,  however,  about  the  recent 
trend  of  increasing  the  benzene  content 
in  gasoline  in  order  to  boost  the  octane 
rating.  As  the  benzene  content  goes  up, 
employee  exposures  will  increase. 
OSHA.  therefore,  solicits  information  on 
the  appropriateness  of  including  a 
maximum  allowable  benzene 
concentration  in  gasoline,  above  which 
the  exclusion  will  not  apply. 

OSHA  received  many  comments  (Ex, 
Nos.  142-3. 142-7. 142-^10.  142-21,  142.31 1 
urging  the  exclusion  of  non-gasoline 
fuels,  such  as  aviation  jet  fuel,  from  the 
scope  of  the  proposed  standard.  OSHA 
believes  employee  exposures  are  well 
under  the  action  level  in  the  distribution 
of  other  types  of  fuel.  Therefore,  OSHA 
believes  the  exemption  proposed  is 
appropriate  and  protective  of 
employees.  However.  OSHA  has  less 
exposure  data  for  these  sectors  and 
requests  further  information  on 
exposure  in  other  sectors  and  the  scope 
of  the  exemption. 

Section  (a)(2)(ii)  Storage  Facilities 

In  its  1978  benzene  rulemaking  . 

process.  OSHA  proposed  that  marketing 
activities  of  fuels  down  stream  of  "bulk 
terminals"  be  excluded  from  the  scope 
of  the  standard.  This  resulted  in  the 
exemption  from  the  standard,  as  it  was 
interpreted,  of  bulk  4jlants  which  have 
the  same  type  of  operation  and  fulfill  the 
same  function  as  bulk  terminals,  (the 
storage  of  fuel  and  the  loading  of  trucks 
to  distribute  the  fuel  to  service  stations 
and  larger  scale  users).  The  basis  for  not 
covering  the  bulk  plants  was  that 
inadequate  notice  had  been  given  for 
their  coverage  (43  FR  5943;  Feb.  10. 
1978). 

The  Agency  has  received  comments 
on  the  way  the  earlier  exemption  was 
drafted  in  response  to  its  request  for    \ 
information  under  its  current  rulemaking 
process.  Typical  of  the  comments  was 
the  American  Petroleum  Institute's 
submission  (Ex  No.  142-31)  which  states 
"OSHA's*  *  'contractor*  *  * 
concluded  that  this  exemption  was 
justified  on  the  basis  of  very  low 
benzene  exposure  experienced  at  the 
worksites.  The  difficulty  with  this 
exemption  was  its  arbitrariness.  It  did 
not  cover  gasoline  "bulk  terminals" 
which  are  functionally  identical  (in 
terms  of  potential  occupational  benzeni' 
exposure)  to  the  "bulk  plants"  which 
were  exempted." 

OSHA  has  reexamined  the  basis  of 
this  exemption  and  concurs  with  the 
American  Petroleum  Institute  that  the 
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most  appropriate  basis  for  an  exemption 
is  exposure  levels.  If  exposures  are 
consistently  substantially  below  the 
action  level,  then  an  exemption  would 
be  protective  of  employees.  But  if 
exposures  are  sometimes  below  the 
action  levdl  and  other  times  above  it  or 
above  the  PEL,  absent  other  compelHng 
circumstances,  a  total  exemption  would 
not  provide  adequate  protection  since 
many  employees  would  be  exposed 
above  the  action  level.  (Obviously  if  the 
average  exposure  is  approximately  at 
the  action  level,  approximately  half  of 
employees  will  be  exposed  above  it.) 

Therefore,  the  Agency  has  proposed 
to  base  exemptions  on  the  level  of 
exposures.  Two  reports  (Irving  and  ' 
Grumbles,  1979,  (Ex.  No.  15*-42)  and 
Phillips  and  Jones,  1978  (Ex.  No.  159-63) 
indicate  that  buik  plants  and  terminals 
with  vapor  control  systems,  either  top  or 
bottom  loading,  have  average  8  hour 
TWA  exposures  substantially  below  0.5 
ppm  (i.e.  in  the  neighborhood  of  0.1  ppm) 
with  few  8-hour  exposures  above  the 
action  level,  and  peak  exposures 
averaging  1  ppm  for  a  15  minute  period. 
Thus,  OSHA  concludes  that  the  use  of 
either  type  of  vapor  control  system  will 
result  in  average  exposures  virtually 
always  below  the  action  level  and  has 
proposed  to  exempt  from  this  section 
loading  operations  at  both  bulk  plants 
and  terminals  which  use  the  vapor 
control  systems  on  this  basts. 

However,  the  same  data  indicate  that 
bulk  plants  and  terminals  without  vapor 
control  systems  have  average  8  hour 
TWA's  in  the  range  of  the  action  level 
which  means  many  employees  would  be 
exposed  over  the  level,  and  some  over 
the  PEL  Therefore,  OSHA  is  not 
proposing  an  exemption  for  bulk  plants 
and  terminals  which  do  not  have  vapor 
recovered  because  that  would  not  be 
sufficiently  protective  of  employees. 
There  are  a  number  of  simple 
inexpensive  techniques  which  can 
frequently  lower  exposures  below  the 
action  level  and  thereby  increase 
employee  protection. 

OSHA  has  carefully  crafted  the 
provisions  of  the  standard  to  minimize 
the  impact  of  the  standard  on  those  bulk 
plants  and  terminals  which  are  not 
exempted  and  to  maximize  the  cost 
effectiveness  of  the  standard  while 
protecting  employees.  This  is  explained 
more  fully  in  the  Regulatory  Flexibility 
Analysis  section  of  this  preamble.  In 
summary,  those  facilities  not  exempted 
must  initially  monitor.  If  exposures  are 
below  the  action  level,  no  further  action 
is  needed  unless  processes  change.  If 
exposures  are  above  the  action  level, 
simple  worit  practices,  may  succeed  in 
lowering  them  below  the  action  level. 


employees  will  be  protected  and  no 
further  action  need  be  taken  by  the 
employer.  If  these  procedures  do  not 
succeed  in  reducing  exposures  below 
the  PEL,  then  simple  engineering 
controls  are  available  which  will  lower 
exposures  to  protect  employees,  reduce 
fire  hazards  and  provide  other  benefits. 

Section  (a}(2)(iii)  Intact  Containers  and 
Pipelines 

OSHA  is  proposing  to  exempt  from 
most  provisions  of  the  benzene  standard 
sealed  containers  and  pipebnes  which 
contain  or  transport  chemicals,  which 
have  benzene  as  a  constituent  or 
contaminant.  Containers  would  be 
covered  by  the  Hazard  Communication 
standard,  29  CFR  1910.1200  (48  FR  53280; 
Nov.  29, 1983)  if  they  contain  more  than 
0.1  percent  benzene.  That  standard 
would  require,  in  conjunction  with  the 
proposed  benzene  standard,  labeling  the 
containers  to  indicate  that  it  contained 
benzene,  a  carcinogen,  employee 
training  specifying  what  to  do  if  the 
container  was  opened  or  broke,  and  the 
supplying  of  material  safety  data  sheets. 
Containers  carrying  less  than  0.1  percent 
benzene  are  completely  exempt  from 
both  this  and  the  Hazard 
Communication  standard  because  of  the 
benzene  present  in  the  solution. 
Obviously,  the  solution  could  be 
covered  by  the  Hazard  Communication 
standard  because  of  other  chemicals 
present.    > 

The  basis  for  this  exemption  is  that 
scaled  containers  are  unlikely  on  a 
regular  basis  to  leak  sufficient  benzene 
to  expose  employees  over  the  action 
level.  The  labeling  and  training 
provisions  of  the  hazard  communication 
standard  already  issued  will  provide 
sufficient  protection  in  those  situations 
where  a  container  breaks  so  that 
employees  will  know  how  to  handle  and 
clean  up  a  spill  safely.  The  intention  of 
this  exemption  is  to  cover  warehouses, 
distributors,  supply  rooms  and  similar 
operations  where  the  chemical 
containers  are  stored,  transported  or 
sold  and  not  normally  opened.  However, 
operations  where  the  containers  are 
opened  or  the  chemicals  contained  in 
them  are  used  would  be  covered 
because  of  the  possibihty  of  exposure 
above  the  action  level. 

OSHA  is  proposing  to  exempt 
pipelines  for  similar  reasons.  They  are 
sealed  and  exposures  tend  to  be  low. 
This  exemption  is  specifically  designed 
for  pipelines  which  transport  gasoline, 
crude  oil  and  other  petroleum  products, 
where  the  percentage  of  benzene  tends 
to  be  under  5  percent  so  that  irregular 
slight  leaks  will  probably  not  lead  to 
exposures  over  the  action  level  on  a 
regular  basis.  Unlike  transportation 


pipelines,  employees  in  a  mamifactming 
process  plant  will  likely  be  in  the  area 
on  a  regular  basis  and  slight  leaks  may 
lead  to  regular  benzene  exposure  over 
the  action  level.  Therefore,  this 
exclusion  does  not  apply  to  pipes  in  a 
manufacturing  process  which  carry 
benzene  or  another  chemical  containing 
benzene.  In  addition,  since  benzene 
exposures  of  employees  repairing  or 
maintaining  transportation  pipelines 
could  be  substantial,  the  exemption 
does  not  extend  to  repair  or  maintenace 
operations.  However,  the  exemption  of 
pipes  from  labelling  requirements  in  this 
standard  and  from  the  hazard 
communication  standard  does  apply  in 
all  cases. 

The  emergency  provisions  of  the 
benzene  standard  also  will  continue  to 
apply  to  pipeline  operators  and  the 
handhng  of  sealed  containers.  Tliis  is  a 
performance  oriented  provision.  No 
specific  quantity  of  benzene  spilled  or 
exposure  level  is  stated  as  constitirting 
an  emergency.  It  is  not  possible  to  state 
such  proviaioDs  specificaBy  because  of 
the  large  number  of  parameters  m  terms 
of  percentage  of  benzene,  quantity  of 
benzerte.  size  of  area  and  ventilation 
rate.  However,  employers  who  have 
sufficient  benzene  present  so  that  a 
container  or  pipeline  break  will  lead  to 
higher  concentrations  of  benzene  are  to 
keep  appropriate  respirators  present  for 
employees  who  must  clean  op  the  spill 
(See  section  (gMl)(iv))  and  a  specific 
medical  examination  is  required  for 
employees  who  have  been  exposed  to 
benzene  in  emergency  situations. 

OSHA's  proposal  does  not  specify  a 
percentage  of  benzene  present  in 
containers  or  pipeline  above  which  the 
exemption  does  not  apply.  However,  the 
higher  the  percentage  of  benzene  the 
greater  the  likelihood  that  small  leaks 
could  lead  to  exposures  above  the  PEL 
on  a  regular  basis  and  that  spills  could 
lead  to  an  emergency.  OSHA  requests 
comments  on  whether  a  percentage  of 
benzene  should  be  specified  above 
which  the  exemption  does  not  apply. 

Section  (a}(2}(iv)  Percentage  Exclusion 

Benzene  is  a  naturally  occurring 
constituent  of  crude  oil  and  natural  gas, 
and,  as  such  is  present  in  trace 
quantities  in  many  products  made  from 
these  substances.  The  standard  will  be 
protective  of  employees  and  more  cost 
effective  if  employers  who  utilize 
chemicals,  generally  solvents  with  trace 
amounts  of  benzene,  can  be  excluded 
from  the  standard  when  there  is  a  high 
degree  of  confidence  that  the  trace 
amounts  of  benzene  present  will  not 
lead  to  airborne  exposures  over  the 
action  level.  During  its  1978  benzene 
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rulemaking  effort.  OSHA  received 
numerous  commenlk  on  this  issue  which 
eventually  resulted  in  the  Agency 
amending  its  standard  to  include  a 
"liquid  exclusion"  drovision  (43  FR 
27982;  June  27. 1978|.  OSHA's  position  at 
that  time  can  be  susunarized  as  follows: 

OSHA  recognizes  that  the  scope  of  the 
permanent  benzene  standard  (29  CPR 
1910.1028).  unamended,  is  so  bfoad  as  to 
encompass  work  piac4  operations  utilizing 
liquid  mixtures  with  any  amount  of  benzene, 
however.  smaU  (tr.  301  .  .  .  However, 
because  of  the  ubiquitous  nature  of  t>enzene. 
i.e..  its  presence  in  a  n|yriad  number  and  type 
of  worksites  (benzene 'is  a  contaminant  in 
most,  if  not  all  petroleiun-bssed  liquid 
mixtures).  OSHA  beliQves  that  it  is  proper  to 
focus  industrial  hygiene  and  medical 
resources  on  those  operations  with  higher 
exposures  and  which  f  resent  the  greatest 
potential  risk  to  worker  health.  This  decision 
is  in  accord  with  the  evidence  developed 
during  the  recent  rulemaking  which  revealed 
the  need  to  and  approfriateness  of  limiting 
the  scope  of  the  standard. 

Under  its  current  rulemaking  process, 
OSHA  requested  aqditional  information 
on  this  issue.  Many  bf  the  comments 
which  were  receivei  (Ex.  Nos.  142-11. 
142-12. 142-31. 142-p)  stated  that  there 
was  no  precise  scientific  formula  for 
setting  a  liquid  exclusion.  The  American 
Petroleum  Institute  for  example,  stated 
"the  benzene  content  of  a  Uquid  is  not 
the  sole — or  even  the  predominant — 
factor  in  predicting  airborne 
concentrations.  .  .  j  Other  facts, 
including  temperature,  agitation, 
ventilation,  open  versus  closed  systems.  - 
employee  work  prac  tices,  and  the 
relative  vapor  press  ire  of  the  chemical 
constituents  of  the  n  lixture.  are  also 
important,  and  may  well  be  the  more 
dominant  factors.  .  ,  .  "(Ex.  No.  142- 
31).  This  position  is  supported  by  Elkins 
(Ex.  No.  142-28)  and  others. 

OSHA  agrees  thai  there  is  no  such 
precise  chemical  model  that  would 
predict  an  exact  percentage  of  benzene 
in  a  mixture  which  would  result  in 
exposures  that  would  remain  under  the 
action  level.  OSHA  j:ontracted  with  JRB 
chemists  to  explore  Whether  or  not  a 
simpliHed  formula  taking  into  account 
not  only  percentage]  but  quantity  of 
benzene,  room  dimensions,  and 
simplified  assumptions  on  air  exchange 
rates  and  tempera  tui^s,  would  give  a 
better  correlation  with  airborne  levels 
and  be  woiicable.  However,  the  formulas 
explored  proved  lo  be  impracticable  and 
not  particularly  more  likely  to  lead  to 
better  results  than  a  percentage 
exclusion. 

OSHA  believes,  h  )wever,  that 
although  no  precise  ormula  can  be 
stated,  it  is  importar  t  that  there  be  an 
exemption  from  the  standard  because 
benzene  cannot  be  totally  eliminated 


from  many  chemicals.  The  inclusion  of 
all  solutions  containing  benzene  under 
the  scope  of  the  standard  would  require 
a  large  amount  of  industrial  hygiene 
resources  and  would  be  very  costly, 
since  it  would  require  every  employer 
who  uses  a  chemical  with  a  tiny 
percentage  of  benzene  present  to 
monitor  initially  the  employees  who  use 
that  chemical.  A  properly  determined 
percentage  exclusion,  however,  will  lead 
to  lower  employee  exposures  over-all  as 
suppliers  are  induced  to  market  solvents 
and  other  chemicals  with  smaller 
percentages  of  benzene  to  meet  the 
exclusion,  thereby  on  average  lowering 
benzene  exposure  for  employees 
working  with  those  chemicals.  Thus, 
OSHA  believes  that  it  is  necessary  to 
make  the  best  estimate  of  a  percentage 
exclusion  which  is  likely  to  keep 
employee  exposure  under  the  action 
level  and  yet  be  feasible. 

Many  comments  addressed  the  issue 
of  what  percent  liquid  exclusion  would 
result  in  airborne  levels  of  less  than  the 
PEL  under  typical  industrial  conditions. 
Dr.  Elkins,  for  example,  stated  that  "for 
the  sake  of  simplicity,  it  is 
recommended.  *  •  *  that  the  0.5% 
exemption  percentage  be  applied  [to 
such  liquids]  if  the  airborne  permissible 
exposure  limit  is  1  ppm  *  *  *  "(Ex.  No. 
142-28).  This  position  is  supported  by 
the  following:  Uniroyal  (Ex.  No.  142-8), 
RMS  (Ex.  No.  142-S).  and  Firestone  (Ex. 
No.  142-22). 

OSHA  believes  that  the  0.5  percent 
level  is  too  high  for  the  long  term.  First, 
OSHA  believes  the  percentage  should 
be  set  to  make  it  likely  that  exposures 
will  be  below  the  action  level,  since 
employees  of  exempt  employers  will  not 
have  the  benefits  of  the  medical  and 
other  provisions  which  are  triggered  by 
the  action  level. 

Secondly,  exposure  data  provided  by 
the  United  Rubber  Workers  Union  (Ex. 
No.  145)  shows  that  even  with  solvents 
of  less  than  0.5  percent  benzene  some 
2.8  percent  of  the  workers  are  exposed 
to  airborne  benzene  levels  above  1.0 
ppm  and  data  provided  by  the  National 
Paint  and  Coating  Association  (NPCA) 
(Ex.  No.  142-29)  show  that  almost  one 
percent  of  the  samples  taken  were 
above  1.0  ppm  as  the  result  of  exposure 
to  liquids  with  less  than  0.1  percent 
benzene.  Elkins  (Ex.  No.  142-28),  also 
recommends  that  if  operations  involving 
heating  of  the  liquids  and  exi>osure  of 
large  surface  areas  are  carried  out,  at 
least  a  one  time  monitoring  of  the  area 
for  benzene  in  air  should  be  done,  if  the 
benzene  content  of  the  liquids  exceeds 
0.1  percent.  Thus,  OSHA  believes  that 
the  additional  protection  of  a  0.1  percent 
exclusion  is  needed  to  assure  that  very 


few  employees  using  excluded  solvents 
are  exposed  over  the  action  level. 

Based  on  these  comments,  and  the    , 
JRB  analysis  discussed  above  which 
shows  the  feasibility  of  reducing 
benzene  contamination  to  below  0.1 
percent  in  solvent,  OSHA  has 
preliminarily  concluded  that  excluding 
work  operations  which  use  liquids 
containing  less  than  0.1  percent  benzene 
is  both  feasible  and  consistent  with  the 
employee  exposure  protection  provided 
by  the  benzene  standard.  The  standard 
provides  5  years  before  this  provision 
takes  effect  to  give  time  to  adopt  the 
processes  which  would  achieve  this 
level.  In  the  interim,  the  exclusion  level 
is  0.5  percent,  which  is  beiug  achieved 
now.  ■ ," 

Section  (a)(2)(v)  Oil  and  Gas  Drilling, 
Production  and  Servicing  Production 

OSHA  received  numerous  comments 
in  response  to  its  request  for  information 
on  this  sector  (Ex.  Nos.  142-1, 142-6, 
142-13, 142-31, 142-32, 142-33).  Most 
commenters  recommended  an  exclusion 
based  on  monitoring  data  indicating  that 
exposures  at  the  production  sites  are 
believed  to  be  low.  Conoco  (Ex  No.  142- 
1)  for  example,  states  "that  both  the 
personnel  exposures  and  the  ambient 
atmosphere  at  (these  production) 
facilities  were  primarily  in  the  0.0-0.30 
ppm  benzene  range  .  .  .  (And  that)  no   - 
readings  greater  than  0.5  ppm  could  be 
reproduced. 

"In  light  of  this  exposure  pattern,  it  is 
impractical  in  the  extreme  to  impose 
.  .  .  (the]  requirements  for  monitoring 
medical  surveillance,  and  other 
provisions.  .  .  The  burden  .  .  .  |of 
which]  is  enormous.  In  oil  and  gas 
production  activities  alone,  nearly 
700,000  workplaces  and  perhaps  100,000 
workers  would  be  affected."  (Ex.  No. 
142-31.)  OSHA  concurs  with  the 
position  that  because  exposures  are 
consistently  below  the  action  level,  an  ... 
exemption  is  appropriate. 

Drilling  and  Servicing 

Some  comments  also  stated  thai  the 
well  drilling  and  servicing  activities 
should  be  excluded.  OSHA  believes  that 
personal  benzene  exposures  during 
these  activities  may  exceed  1.0  ppm 
because  many  of  these  workers  come 
into  contact  with  crude  oil  and  natural 
gas  (with  benzene  concentrations  as 
high  as  1  to  2  percent)  during  the  course 
of  their  work,  potentially  leading  to 
inhalation  exposure  greater  than  the 
PEL.  However,  OSHA  has  no 
quantitative  exposure  data  for  those 
employees  nor  data  on  the  possible  cost 
of  compliance.  Therefore,  OSHA  does 
not  believe  it  appropriate  at  this  time  to 
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include  these  sectors.  OSHA  solicits 
additional  exposure  data  and 
information  on  the  appropriateness  of 
including  oil  and  gas  well  drilling  and 
servicing  activities  in  the  benzene  - 
standard. 

On  December  28, 1983,  OSHA 
proposed  a  standard  to  cover  safety 
hazards  presented  by  oil  and  gas  drilling 
and  servicing  (48  FR  57202).  Hearings 
were  held  in  July  and  August  of  1984 
and  the  record  closed  on  January  7, 1985. 
OSHA  is  now  analyzing  the  record  to 
develop  the  final  standard.  If  the 
evidence  ultimately  demonstrates  that 
drilling  and  servicing  should  be  covered 
by  a  benzene  PEL,  OSHA  requests 
comments  on  whether  that  coverage 
should  be  made  under  a  final  benzene 
standard  or  whether  the  final  oil  and  gas 
drilling  standard  should  be  amended  to 
include  benzene  provisions. 

Laboratories 

The  proposed  standard  as  drafted 
covers  laboratories  subject  to  OSHA 
jurisdiction  including  quality  control  and 
research  laboratories.  Benzene  is  a 
widely  used  solvent  in  laboratory 
procedures.  There  are  also  case  reports 
of  leukemia  associated  with  benzene 
exposure  in  laboratories  (Ex.  No.  159- 
35). 

Since  quality  control  laboratories  in 
coke,  petrochemical,  tire,  and  refinery 
facilities  usually  repeat  experimental 
procedures  involving  liquids  containing 
benzene  to  test  for  product  uniformity, 
OSHA  requested  JRB  to  study 
operations  in  those  laboratories.  JRB 
stated  that  all  the  laboratories  studied 
had  hoods,  and  that  hoods  were  the 
appropriate  engineering  control  to 
reduce  employee  benzene  exposures 
and  that  the  proposed  PEL  could  be 
achieved  at  laboratories  utilizing  the 
hoods  for  experiments  involving 
benzene.  Consequently,  JRB  did  not 
believe  there  were  any  engineering  costs 
associated  with  the  proposed  benzene 
standard  for  quality  control 
laboratories.  It  was  reported  that  some 
laboratories  did  not  make  use  of  existing 
hoods  or  keep  their  hoods  in  good 
operating  condition.  For  this  reason  and 
because  quality  control  laboratories 
regularly  utilizing  pure  benzene  and 
chemicals  containing  a  percentage  of 
benzene  creates  a  risk  if  not 
appropriately  handled,  OSHA  is  not 
proposing  an  exemption  for  quality 
control  laboratories.  Comments  aro 
requested  on  this  issue. 

OSHA  is  also  not  preliminarily 
proposing  an  exemption  for  research 
laboratories.  However,  OSHA  requests 
comments  about  whether  it  appropriate 
to  cover  such  laboratories  with  the 
proposed  benzene  standard  either 


permanently,  or  until  such  time  as 
OSHA  may  issue  a  generic  laboratory 
standard. 

Pure  benzene  is  a  commonly  used 
chemical  in  laboratories  for  many  kinds 
of  experiments.  Because  of  its  volatility 
the  potential  exists  for  significant 
exposure  imless  it  is  utilized  properly 
under  a  hood.  Research  laboratories 
should  all  have  properly  operating 
hoods  because  of  the  many  toxic 
chemicals  in  use.  This  would  be  the 
appropriate  feasible  engineering  control 
which,  based  on  the  information  from 
quality  control  laboratories,  would 
succeed  in  keeping  exposures  below  the 
PEL. 

OSHA  believes  that  the  monitoring 
requirements  of  the  benzene  standard 
would  not  be  burdensome  for  research 
laboratories.  A  worse  case  initial 
monitoring  conducted  during  the 
expeirment  with  the  greatest  use  of 
benzene  could  determine  whether 
exposures  were  under  the  action  level.  If 
so,  no  further  action  need  be  taken.  If 
exposures  were  between  the  PEL  and 
action  level,  medical  examinations, 
yearly  repeat  monitoring  and  training 
would  be  appropriate  protections  for 
scientists,  research  employees, 
technicians  and  laboratory  helpers  for 
the  same  reasons  as  other  employees,  as 
discussed  in  those  sections  of  the 
preamble.  If  exposures  were  over  the 
PEL,  it  would  be  appropriate  to  check 
the  efficiency  of  the  hood  and  the 
laboratory  (work)  practices  to  lower 
exposures. 

However  OSHA  recognizes  that 
multiple  monitoring  for  many  chemicals 
may  be  onerous  for  research 
laboratories.  The  benzene  standard  will 
not,  by  itself,  create  that  problem.  A 
generic  laboratory  standard  would  need 
to  face  that  issue.  OSHA  is  specificity 
requesting  conunents  on  whether  the 
proposed  benzene  standard  should 
cover  research  laboratories  at  all  or  in 
the  interim  until  such  time  as  there  is  a 
generic  laboratory  standard. 

Construction  and  Longshoring 

The  proposed  standard  has  virtually 
no  impact  on  construction.  The  only 
impact  that  OSHA  is  aware  of  on  new 
construction  from  the  standard  is  on  the 
use  of  some  solvents  contaminated  by 
benzene  in  construction.  However  by 
purchasing  solvents  with  less  than 
initially  0.5  percent  benzene 
contamination  and  after  5  years  0.1 
percent  benzene  contamination,  which 
as  discussed  above  is  feasible  and 
inexpensive,  the  construction  industry 
will  fit  within  the  percentage  exclusion 
and  be  exempt  from  the  benzene 
standard. 


As  discussed  above,  a  frequent  source 
of  significant  benzene  exposure  is 
maintenance  operations  at  refineries, 
petrochemical  plants  and  other 
facilities.  Engineering  controls  are  often 
not  feasible  for  these  maintenance 
operations.  Exposure  during  these 
operations  may  be  relatively  high  and  it 
is  necessary,  therefore,  that  employees 
wear  respirators,  receive  medical 
examinations  and  be  protected  by  the 
other  provisions  of  the  proposed 
benzene  standard.  Sometimes  such 
faciUties  hire  outside  contractors  to 
perform  maintenance  operations.  The 
contention  is  sometimes  made  that  the 
maintenance  operations  should  be 
considered  to  be  construction  activities 
and  not  subject  to  general  industry 
standards.  Since  employees  of  such 
contractors  are  subject  to  the  same  high 
levels  of  benzene  exposure  and  need  the 
same  protections  as  other  exposed 
employees,  OSHA  proposes  to  cover 
these  employees  under  the  benzene 
standard. 

To  summarize,  there  will  be  Uttle 
impact  on  construction  since  complete 
exemption  can  be  achieved  by  utilizing 
solvents  with  low  benzene 
contamination.  However,  though  the 
impact  of  the  standard  will  be  low, 
OSHA  believes  that  construction  should 
not  be  exempted  from  the  standard.  If 
construction  were  exempted  there 
would  be  no  requirement  that 
construction  employees  utiUze  solvents 
with  a  low  content  of  benzene 
contamination.  In  addition,  a  loophole 
would  be  opened  in  the  enforcement  of 
the  standard  if  construction  were 
exempted.  The  distinction,  between 
maintenance  and  construction  activities 
is  often  an  ambiguous  one.  The 
independent  contractors  who  perform 
maintenance  operations  clearly  need  to 
be  covered.  If  construction  were 
excluded,  these  maintenance 
contractors  might  argue  that  their  work 
is  "construction"  and  that  they  are  not 
covered  by  the  standard.  By  covering 
construction,  this  ambiguity  does  not 
arise.  However,  OSHA  reiterates  that 
there  will  be  little  actual  impact  on  true 
new  construction  activities  except  for 
the  need  to  purchase  solvents  with  low 
benzene  contamination. 

Port  facilities  handling  petroleum 
products  generally  handle  petroleum 
products  only  and  these  products 
frequently  contain  a  percentage  of 
benzene.  Most  facilities  are  operated  by 
the  major  oil  and  petrochemical 
companies.  As  discussed  in  the 
feasibility  section,  there  are  benzene 
exposures  over  1  ppm  which  may  result 
during  the  handling  of  these  products. 
Compliance  with  the  .1  ppm  level  can  be 
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controls  which  are  looted  on  the  ship  or 
barae. 

Inis  is  under  the  ju  risdiction  of  the 
Coast  Guard  and  not  required  by  the 
proposed  benxene  st4ndiiBrd  If  these 
controls  are  not  available  compliance 
can  be  achieved  withj  respirators.  As 
exposures  can  be  ov^  1  ppm,  emplojrees 
of  these  facilities  nec»  the  protection  (A 
the  benzene  standarq.  Although 
exposures  may  not  b^  continuous,  they 
occur  on  a  regular  ba^is.  OSHA. 
therefore,  is  including  this  segment  in  its 
proposed  standard  and  has  covered  it  in 
the  feasibility  analyses.  However,  the 
contention  can  be  made  that  these 
operations  are  longsfaioring  rather  than 
general  industry.  (Sini:e  facilities  are 
generally  utilized  onljr  for  petroleum 
products  and  employees  work  there  on  a 
full-time  basis  expos^  to  benzene,  the 
unique  features  of  longshoring — many 
different  types  of  carsoes,  temporary 
employment  and  onljl[  occasional 
exposures  do  not  exi^t.)  Consequently, 
to  avoid  that  contenti|Qn,  the  proposal 
incorporates  the  propjDsed  benzene 
stancUrd  into  the  Pan  19ia  Comments 
are  of  course  requestf  d  on  these  issues. 

Traditional  longshoring  operations 
may  involve  handling  sealed  containers 
holding  Uquids  contal 
Those  operations  arejj 
exempted  by  the  sea 
exemption.  HoweverJ 
required  to  protect  ei 

The  repair  of  tanke 
levels  of  benzene  exp 
confined  spaces.  Cor 
through  tank  flush 
supplied  air  respiratc 
is  proposed  to  cover  i 
other  types  of  ship  re^ 
little  impact  as  com[ 
achieved  through  utilizing  solvents  with 
low  benzene  ccntamiiiation.  Comments 
are  requested  on  this  issue. 

Status  of  1910.1000  Ti  ible  Z-2. 10  ppm 
standard 

The  current  standa  "d  for  benzene  is 
located  in  Section  19:  0.1000,  Table  Z-2. 
It  is  an  8-hour  time  w  sighted  average  of 
10  ppm,  maximum  ce  ling  concentration 
of  25  ppm  and  a  peak  concentration  of 
50  ppm.  OSHA  is  pro  )osing  to  replace 
the  Table  Z-2  standa  d  wiUi  a  new  1 
ppm  standard  as  spei  lified  in  a  new 
section  1910.1028.  However,  as 
explained  above',  exe  mptions  are  being 
given  to  a  number  of  ndustry  segments. 
The  basis  for  exempt  ons  are  that 
exposures  are  virtually  always  below 
the  action  level  in  those  segments. 
However,  the  possibi  ity  exists  that 
there  may  be  relative  y  rare 
circumstances  where  exposures  in  the 
exempted  segments  a  re  much  higher 
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than  normal  Consequendy,  OSHA  is 
proposing  to  retain  the  Table  Z-2 
standard  for  those  segments  who  are 
exempted  from  the  proposed  new 
standard  to  pcevent  the  possibility  of 
gross  over  exposures.  A  footnote  is 
proposed  to  be  added  to  the  Table  Zr-2 
entry  to  indicate  this. 

B.  Definitions:  Paragraph  fb/ 

"Action  lever  is  defined  as  an 
airborne  concentration  of  benzene  of  0.5 
ppm  calculated  as  an  8-hour  time- 
weighted  average.  Where  exposures  are 
below  the  action  level  of  0.5  ppm.  no 
further  action  is  required  of  the 
employer.  Above  the  action  level,  the 
monitoring,  medical  and  training 
provisions  of  the  standard  take  effect. 
Of  course,  the  employer  is  required  to 
keep  employees'  exposures  below  the 
1.0  ppm  permissible  exposure  limit,  and 
not  below  the  action  level. 

One  purpose  of  the  action  level  is  to 
relieve  the  burden  on  employers  by 
providing  a  cut-off  point  for  required 
compliance  activities  under  the 
standard.  In  addition,  due  to  the 
variable  nature  of  employee  exposures 
to  airborne  concentrations  of  benzene, 
the  concept  of  an  action  level 
statistically  provides  a  means  by  which 
the  employer  may  be  assured  that  the 
employees  will  not  be  exposed  to 
benzene  over  the  permissible  exposure 
limit. 

The  action  level  also  increases  the 
cost-effectiveness  performance 
orientation  of  the  standard  while 
improving  employee  protection. 
Employers  who  can,  in  a  cost-effective 
manner,  come  up  with  innovative 
methodology  to  reduce  exposures  below 
the  action  level,  will  be  encouraged  to 
do  so  in  order  to  save  on  the  expenses 
for  monitoring,  medical  and  training 
provisions  of  the  standard.  Their 
employees  will  be  further  protected 
because  their  exposures  will  be  less 
than  half  of  the  permissible  exposure 
limit.  For  employers  where  it  is  not 
feasible  to  lower  exposures  below  the 
action  level,  employees  above  the  action 
level  will  have  protection  of  medical 
surveillance,  monitoring  and  training 
provisions  of  the  standard  to  give 
further  protection  from  the  effects  of 
benzene. 

There  are  discussions  in  several  other 
OSHA  health  standards  on  the 
statistical  basis  for  determining  the 
action  level.  (See.  for  example,  the 
Acrylonitrile  preamble  (43  FR  45809. 
October  3. 1978),  and  the  ETO  proposal. 
(48  FR  17284  April  21. 1983)).  Basically, 
although  all  measurements  taken  on  a 
given  day  may  fall  below  the 
permissible  exposure  limit,  some 
possibility  exists  that  on  unmeasured 


days  the  employee's  actual  exposure 
may  exceed  the  permissible  exposure 
limit.  According  to  "Exposure 
Measurement  Action  Level  and 
Occupational  Environmental 
Variability,"  DHEW,  PHS.  CDC,  NIOSH 
DLCK  (December  1975)  (Ex.  No.  159- 
49A),  where  exposure  measurements  are 
above  one-half  of  the  permissible 
exposure  limit,  that  is,  the  action  level, 
the  employer  carmot  reasonably  be 
confident  that  the  employee  may  not  be 
overexposed.  Therefore,  requiring 
periodic  employee  exposure 
measurements  when  the  employee  is 
exposed  at  the  action  level  provides  the 
employer  with  a  reasonable  de^ee  of 
confidence  in  the  results  of  the 
measurement  program.  OSHA's  specific 
choice  of  setting  an  action  level  of  one- 
half  the  PEL  is  based  on  its  successful 
experience  in  utilizing  one-half  the  PEL 
as  the  action  level  in  many  standards, 
such  as  arsenic,  acrylonitrile  and  vinyl 
chloride. 

The  action  level  is  the  point  at  which 
certain  provisions  of  the  proposed 
standard  must  be  instituted,  such  as 
medical  surveillance,  employee  training 
provisions  and  monitoring  requirements. 
If  on  the  basis  of  the  results  of  the  initial 
monitoring  or  other  data,  an  employer 
can  demonstrate  that  an  employee  is 
exposed  to  benzene  below  the  action 
level,  the  employer  may  then 
discontinue  compliance  activities  for 
that  employee.  The  action  level  concept 
thus  provides  an  objective  means  for  an 
employer  to  determine  if  no  further 
actions  are  required  for  compliance  with 
the  standard. 

The  action  level  provides  a  way  of 
maximizing  employee  protection  in 
those  instances  where  exposures  are 
possibly  significant  and  minimizing 
employer  obligations  by  defining  the 
point  below  which  no  action  is 
necessary.  Use  of  the  action  level 
concept  will  result  in  the  necessary 
inclusion  of  employees  under  the 
proposed  standard,  whose  exposures 
are  close  to  the  PEL  and  for  whom 
further  protection  is  warraned.  The 
action  level  mechanism  will  also  greatly 
limit  the  number  of  workplaces  covered 
under  the  standard  because  employers 
whose  employees  are  under  the  action 
level  will  be  exempt  from  most 
provisions  of  the  standard.  The  action 
level  concept  therefore  provides  an 
objective  means  of  tailoring  different 
sections  of  the  standard  to  those 
employees  who  are  at  the  greatest  risk 
of  developing  adverse  health  effects 
from  exposure  to  benzene. 

The  concept  of  an  action  level  was 
supported  by  many  commentators  to 
OSHA's  Request  for  Information.  In  its  - 
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comments  to  the  Agency,  Uniroyal,  Inc. 
(Ex.  No.  142-8)  supported  the  position 
that  if  exposures  were  below  a  0.5  ppm 
level,  periodic  monitoring  should  only 
have  to  be  done  at  the  discretion  of  the 
employer.  The  Rubber  Manufacturers 
Association  stated  that:  "The  airborne 
action  level  of  0.5  ppm  established  in  the 

1977  standard  was  conceptually 
appropriate."  (Ex.  No.  142-9).  In 
response  to  whether  a  minimum  number 
of  days  or  hours  of  exposure  to  benzene 
should  be  required  before  the  provisions 
concerning  monitoring  and  medical 
surveillance  would  become  effective, 
Conoco,  Inc.  (Ex.  No.  142-27) 
recommended: 

That  OSHA  handle  benzene  exposure  in 
the  same  manner  as  proposed  for 
occupational  exposure  to  ethylene  oxide,  in 
which  medical  surveillance  is  not  required 
unless  there  are  30  days  of  exposure  in  a 
year."  'This  approach  would  protect  exposed 
workers  while  eliminating  the  di^iculty  and 
costs  of  monitoring  casual  or  temporary 
employees. 

The  use  of  the  action  level  and,  in 
some  cases,  a  30-day  exposure 
requirement  to  trigger  various  provisions 
of  the  proposed  benzene  standard  is 
consistent  with  other  recently  published 
proposed  OSHA  health  standards  and 
flnal  standards  e.g.,  Ethylene  Oxide  (48 
FR 17284,  April  21, 1983).  Ethylene 
Dibromide  (43  FR  45956.  October  7, 
1983).  and  Arsenic  (48  FR  1864,  January 
14, 1983).  In  addition,  the  uniformity 
between  this  and  other  standards 
provides  administrative  consistency  and 
continuity  in  developing  and 
implementing  compliance  strategies  for 
this  and  other  applicable  OSHA  health 
standards  at  individual  worksites. 

The  proposal  defines  benzene  as 
liquid  or  gaseous  benzene  and  liquid 
mixtures  containing  benzene  and 
benzene  vapors  released  by  those 
liquids  (subject  to  the  percentage 
exclusion  discussed  above  in  the  scope 
section).  The  definition  excludes  from 
coverage  "unreacted  benzene  contained 
in  solid  materials."  The  latter  is  a 
change  from  the  1978  standard  and 
intends  to  clarify  some  of  the  concerns 
raised  by  commentors.  The  American 
Petroleum  Institute  in  its  comments  (Ex. 
No.  142-31)  raised  concerns  that  if  the 

1978  standard  were  interpreted  literally, 
products  such  as  polystyrene  containing 
a  few  parts  per  million  benzene  in  the 
solid  form  would  have  to  be  labeled  as  a 
cancer  hazard.  Other  polymer 
manufactiu-ers  reported  extremely  low 
levels  of  benzene  vapor  emitted  ^om 
solid  products  containing  very  low 
amounts  of  unreacted  benzene  (Ex.  No. 
142-31,  Attachment  C,  page  6).  For 
example,  ARCO  stated  'Tests 
conducted  by  ARCO  Polymers  on  these 


products  .  .  .  demonstrate  that  even  at 
the  point  where  the  highest 
concentration  of  benzene  would  be 
anticipated,  the  amount  of  benzene 
vapor  in  the  air  did  not  exceed  the  [0.5 
ppm]  action  level. ...  In  all  cases 
but  .  .  .  one,  if  any  benzene  vapor  was 
emitted  it  was  undetectable  using  test 
procedures  designed  to  detect  levels  as 
low  as  five  parts  per  billion." 

OSHA's  chemical  consultants  at  JRB 
concur  with  ARCO's  findings  and  have 
informed  OSHA  that  in  their  opinion  it 
would  be  extermely  unlikely  that 
significant  quantities  of  benzene  would 
be  emitted  fi*om  solid  materials,  except 
in  cases  where  the  solid  materials  were 
being  burned.  Burning  these  materials 
would  probably  release  quantities  of 
toxins  (such  as  styrene)  with  much  more 
acute  effects  than  the  quantity  of 
benzene  being  released.  Since  it  is 
unlikely  that  unreacted  benzene 
contained  in  solids  will  impose  a 
significant  health  hazard,  OSHA  has 
excluded  it  fit)m  the  scope  of  the 
standard.  The  exclusion  proposed  is 
intended  to  omit  from  the  standard's 
coverage  products  that  contain  a  very 
small  amount  of  benzene  in  bound 
forms,  such  that  they  are  incapable  of 
releasing  into  the  workplace,  benzene 
vapors  at  levels  which  are  greater  than 
a  small  fi'action  of  the  action  level. 

"Bulk  wholesales  storage  facility"  is 
defined  as  a  "bulk  terminal  or  bulk  plant 
where  fuel  is  stored  prior  to  its  delivery 
to  customers".  The  explanation  for  this 
definition  is  addressed  in  the  Scope  and 
Application  section  above. 

"Day"  is  defined  as  any  part  of  a 
calender  day.  Therefore,  if  a 
requirement  is  applicable  for  an 
employee  who  is  exposed  to  benzene  for 
10  days  in  a  calendar  year,  that 
requirement  becomes  applicable  to  an 
employee  who  is  exposed  to  benzene  for 
any  part  of  each  of  10  calendar  days  is  a 
year. 

"Emergency"  is  defined  to  mean  any 
occurrence  such  as,  but  not  limited  to, 
equipment  failure,  rupture  of  containers, 
or  failure  of  control  equipment  which 
may  result  in  an  unexpected  significant 
release  of  benzene.  Sections  of  the 
proposed  standard  that  include 
provisions  that  must  be  met  in  case  of 
emergencies  include  Respiratory 
Protection,  Medical  Surveillance,  and 
Employee  Information  and  Training. 
Every  spill  or  leak  does  not 
automatically  constitute  an  emergency 
situation.  The  exposure  to  employees 
must  be  high  and  unexpected.  This  is  a 
performance  oriented  provision  relying 
or  judgement.  It  is  not  possible  to 
specify  detailed  circumstances  which 
constitute  an  emergency. 


"Employee  exposure"  is  defined  as 
that  exposure  to  airborne  benzene 
which  would  occur  if  the  employee  were 
not  using  respiratory  protective 
equipment.  "This  definition  is  consistent 
with  OSHA's  previous  use  of  the  term 
"employee  exposure"  in  other  health 
standards. 

C.  Permissible  Exposure  limit' 
Paragraph  (c) 

OSHA  proposes  to  revise  the 
permissible  exposure  limit  (PEL)  for 
benzene  by  amending  the  current  10 
ppm  standard  contained  in  29  CFR 
1910.1000,  Table  Z-2,  which  also 
contains  an  "acceptable  ceiling 
concentration"  of  25  ppm  and  an 
"acceptable  maximum  peak 
concentration"  of  50  ppm  to  apply  only 
where  the  new  standard  is  not 
applicable.  OSHA  proposes  to  replace 
these  values  for  most  industry  segments 
with  an  8-hour  time- weighted  average 
Permissible  Exposure  Limit  to  airborne 
concentrations  of  benzene  of  1  ppm. 
This  proposed  PEL  is  based  on 
underlying  findings  by  OSHA  that 
occupational  exposure  to  benzene  under 
current  permissible  exposure  levels 
presents  a  significant  risk  to  employees 
and  that  the  new  standard  will  achieve 
a  significant  reduction  in  that  risk.  The 
basis  for  the  proposed  permissible  8- 
hour  exposure  limit  is  discussed  above 
in  the  sections  on  significant  risk, 
feasibility  and  choice  of  proposed 
exposure  limit. 

OSHA  has  been  reviewing  the 
scientific  principles  concerning  whether 
a  short  term  exposure  limit  (STEL) 
should  be  set  for  a  chemical  substance. 
In  its  recent  evaluation  of  ethylene 
oxide  (EtO)  on  STEL  issues  (50  FR  64, 
January  2, 1985),  OSHA  received  a 
number  of  comments  on  this  issue.  (See 
ethylene  oxide  OSHA  Docket  No.  H- 
200,  Ex.  No.  168.)  The  following 
examples  illustrate  some  of  the  concerns 
expressed  in  making  the  determination 
for  the  necessity  of  STEL  with  regard  to 
EtO.  The  American  Industrial  Hygiene 
Association  (AIHA)  stated: 

The  selection  of  regulated  STEL  should  not 
be  an  arbitrary  multiple  of  the  TWA 
exposure  limit  but  rather  should  aim  at 
preventing  such  other  adverse  effects  not 
othewise  prevented  by  the  TWA  PEL  alone. 
The  two  most  common  examples  of  such 
other  effects  are  (1)  a  disproportionate 
increase  in  responses  for  excursion  doses 
above  the  TWA  (i.e..  nonlinear  effects)  or  (2) 
the  onset  of  an  acute  response  not  important 
near  the  TWA  (e.g.,  acute  irritation  versus 
chronic  damage]  (Ex.  No.  ie4M). 

The  American  Academy  of  Industrial 
Hygiene  stated  that  it  would  favor  the 
use  of  a  STEL  for  EtO  in  conjunction 
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with  a  PEL  of  1  ppm  (a  >  an  8hr  TWA)  if 
either  of  the  foUoMring  jquestioas  could 
be  aaswered  aHirHiatitely: 
Does  EtO  lead  to  significant  acute  effects 


or  uiutHMi  amig  brief  ttaiuients  of  Itigil 
exposal*  eaeountered  in  tworkptaces  wliere  a 
PEL  of  1  ppo)  i»  being  mef?  (2)  Does  damage 
to  the  receptor  (DNA).  wMich  is  presumed  to 
increase  the  likehhood  ofichronic  or  delayed 
disease,  follow  nonlinearKinetics  between 
dose  of  EtO  and  response  and  thereby, 
weight  more  heavily  the  transient  high 
exposures?  (Ex.  fio.  1640i) 

The  National  Institute  for 
Occupational  Safety  ayd  Health 
(NIOSH)  also  discussed  the  means  for 
determining  whether  o^  not  a  STEL  for  a 
substance  in  necessa 


It  stated: 

that  ouist  be 

is  practicality:  the 
e  practicality  of  a 

n  be  described  by 
rs  are  most  hkeiy 


There  are  two  concepi 
explored.  The  Grst  conce] 
second  is  necessity . 
short  term  exposure  limit 
examination  of  how  woi 
to  be  exposed  and  whether  or  not  their 
exposure  can  be  reasonabiy  controlled 
the  issue  of  the  necessity  of  a  short  term 
exposure  liinit  centers  on  llhe  identificatioa 
and  prevention  of  advers^  health  effects.  (Ex. 
No.  164J) 

NIOSH  made  the  latjer  statement  in 
the  context  that  die  empiricat 
observation  of  adverseThealth  effects  as 
a  result  of  short  term  ejcposure  should 
constitute  the  necessity  for  OSHA  to 
adopt  a  STEL  in  order  lo  contain  such 
exposures.  The  National  Institute  of 
Environmental  Health  Sciences' 
approach  for  determinikig  the  need  for  a 
STEL  for  a  toxic  substance  was  similar 
to  that  of  NIOSH.  i.e..  #iort  term  levels 
should  be  controlled  if  pose  received  in 
such  a  manner  is  associated  with 
adverse  health  effects  |Ex.  No.  164)) 

OSHA  seeks  conunefits  oo  the 
scientific  principles  it 
determine  the  necessit 
incorporating  a  STEL 
permissible  exposure  I 
substance.  With  regan 
benzene,  specifically. 
information  on  wheth 
be  incorporated  into 
standard  and  if  so,  wh#t  level  that  STEL 
should  be  set  at.  The  fi^llowing 
discussion  reviews  thejevidence 
relevant  to  a  possible  i  TEL  for  the 
benzene  standard.  OSI  lA  requests 
comment  on  whether  ti  lere  is  sufficient 
evidence  to  make  inclu  sion  of  a  STEL 
appropriate. 

Irons  of  the  Chemica  Industry 
Institute  of  Toxicology  jrecently 
presented  study  results  on  benzene  and 
stated: 

Our  experimental  evidc  nee  would  highlight 
a  concern  that  has  been  fi  icused  recently  on 
transient  exposure  in  the  occupational 
environment  rather  than  oontinuoua  low  level 
exposure  .  .  .  where  tram  ient  exposure  is 


lould  use  to 
for 

part  of  a 
it  for  a  toxic 
to  a  STEL  and 
[>SHA  requests 
a  STEL  should 
benzene 


more  important  with  respect  ta  the  individual 
than  constant  exposure  to  some  low  level  or 
a  time  weighted  average  (Ex.  No.  159-41A}. 

In  a  previous  study.  Irons  bad 
determined  that  the  polypfaenolic 
metabolites  of  benzene,  primarily 
hydroquinone  and  catechol,  appear  to 
be  responsible  for  benzene  immune 
suppression  and  bone  marrow 
suppression.  Thus,  separate  mice  were 
administered  hydroquinone  or  catechol 
both  on  an  intermittent  basis  and 
continuously. 

Irons  stated: 

We  found  if  we  took  the  same  dose  of 
hydroquinone  that  we  were  giving  repeatedly 
for  a  continuous  regimen  and  gave  it  for  three 
days  and  allowed  the  animals  four  days  to 
recover,  then  gave  it  again,  an  intermittent 
exposure,  so  that  over  a  30  day  period,  for 
example,  the  animals  are  receiving 
approximately  45%  of  the  dose  they  would 
have  received  with  continuous  exp>08ure.  and 
we  have  a  very  pronounced  drop  in  bone 
marrow  cellularity,  we  have  a  decrease,  a 
progressive  decrease  in  circulating  white 
counts,  primarily  associated  with  the 
lymphocytes,  we  have  a  progressive  decrease 
in  erthrocytes,  circulating  erythocyte  counts. 
We  have  followed  these  animals  now  out  to 
approximately  between  S  and  8  weeks. 
They're  beginning  to  drop  dead.  .  .  .  with 
what  would  be  considered  a  classic  aplastic 
response  or  aplasia  in  bone  marrow.  (Ex.  Na 
159-41A.) 

With  repeated  administration  of  the 
metabolites,  only  a  transient  effect 
which  gradually  returned  to  normal  was 
observed.  On  the  basis  of  these 
observations.  Irons  concluded: 

Intermittent  exposure  appears  to  be  much 
more  potent  at  producing  bone  marrow 
effects  than  is  continuous  exposure,  and  it 
may  be  that  protection  of  the  worker  in  an 
occupational  setting  requires  prevention  of 
peak  exposures  rather  than  the  progressive 
lowering  of  the  TWA  in  the  absence  of 
regulating  or  Funiting  transient  exposure 
situations. 

Although  two  cohort  studies  of 
refinery  workers  did  not  demonstrate  a 
significantly  elevated  increased  risk  of 
death  from  leukemia,  two  case-control 
studies  of  leukemia  deaths  among  these 
cohorts  of  refinery  workers  have 
significantly  associated  the  deaths  with 
specific  benzene  exposure  jobs  (Rushton 
and  Alderson,  1981]  or  with  a  history  of 
longest  employment  as  general 
pipefitters  (RR=2.7),  maintenance  and 
yard  pipefitters  (RR  =  2.8),  or  in  utilities 
(RR=4.6)  (Divine  and  Kaplan,  1983).  The 
mode  of  benzene  exposure  in  these 
latter  jobs  is  considered  to  be  through 
intermittent  bursts  as  pipefitters  and 
utility  personnel  usually  have  major 
responsibilities  for  repaixing  broken 
pipes  or  leaking  seals  in  streams  that 
may  contain  from  5%  to  100%  benzene. 
Given  the  limited  statistical  sensitivity 


of  the  case-control  studies  and  yet  the 
identification  of  a  significant  association 
between  dying  fi-ora  leukemia  and  the 
mode  of  benzene  exposure  that  may 
have  been  experienced  by  these 
workers,  one  could  argue  that  short-term 
intermittent  bursts  of  benzene  may  have 
been  more  of  a  factor  than  continuous 
low  level  exposure  among  these 
workers.  On  the  other  hand,  lower 
elevated  relative  risks  of  leukemia  that 
might  be  associated  with  general  low 
level  exposure  may  not  have  been 
identified  because  of  limited  statistical 
sensitivity. 

In  the  study  by  Wong  (Ex.  No.  151 AJ 
which  demonstrated  a  dose-re^>onse 
relationship  between  cumulative 
benzene  exposure  and  death  from 
lymphatic  and  hematopoietic  cancer,  a 
relative  risk  of  3.4  was  observed  for 
those  persons  categorized  as  having 
experienced  maximum  peak  benzene 
exposures  below  25  ppm.  (See  more 
detailed  review  of  the  study  in  section 
dealing  with  epidemiologic  study 
results.) 

DOW  Chemical  Company  submitted  a 
report  to  EPA  and  to  NIOSH  shortly 
after  the  earlier  OSHA  administrative 
record  on  benzene  closed  in  1978 
(Holder,  1978.  Ex.  No.  159-4a).  This 
study  demonstrated  significantly 
elevated  chromosomal  breakage  in 
circulating  lymphocytes  among  52 
workers  employed  in  operations  where 
8-hour  time  weighted  average  benzene     • 
concentrations  ranged  between  2-10 
ppm.  Peak  levels  of  benzene  associated 
with  the  TWA  concentrations  as 
determined  by  2-3  minute  sampling 
periods  ranged  from  50  to  greater  than 
100  ppm.  Ceiling  concentrations  as 
determined  by  15-minute  sampling 
periods  were  reported  to  have  been  25 
ppm  (Holder.  1978,  Ex.  159-49).  Further 
analyses  by  level  of  exposure  indicated 
elevated  chromosomal  damage  at 
exposures  averaging  below  1.0  ppm,  as 
well  as  a  dose-response  relationship 
between  chromosomal  damage  and 
benzene  exposure  (Picciano,  1980). 
Although  the  frequency  of  peaking  is 
unknown.  Holder  implied  that  the 
chromosomal  damage  was  due  to  the 
peak  exposures  (Holder,  1978.  Ex.  153- 
49). 

In  addition,  as  discussed  in  Section 
VI,  short  term  exposures  at  relatively 
low  levels  have  caused  chromosomal 
damage  in  animals.  Those  include  28 
ppm  for  4  hours  (Tice  et  al^  1982),  (Ex. 
No.  159-88)  10  ppm  for  6  hours 
(Kligerraaa  1984)  (Ex.  No.  159-47)  and  6 
ppm  for  two  8-hour  exposures  (Gad-Et- 
Karim  et  aJ.,  1982)  (Ex  No.  159-32). 

OSHA  seeks  coniment  on  whether 
intermittent  peak  exposures  to  benzene 
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carry  aoy  greater  risk  of  disease  than 
continuous  low  level  exposures  asd 
whether  such  a  detennmatioo  can  or 
should  be  based  an  ei^er  experiraeatal 
data  or  epidemiologic  findings. 

In  summary.  OSHA  has  noted  that  ^ 
proposal  to  lower  the  current  PEL  from 
10  ppm  TWA  to  a  1  ppm  TWA  is  based 
on  feasibility  and  on  risk  assesaments 
.  indicating  a  significant  risk  at  the 
current  PEL  and  a  significant  reduction 
in  risk  (thou^  the  risk  is  still 
significant)  by  lowering  the  PEL  to  an  8^ 
hour  TWA  of  1  ppm. 

Enviromnental  Variability  in  die 
Measuremertt  of  Benzene 

This  proposal  specifies  a  permissible 
exposure  limit  (PEL)  of  1.0  ppm  for  an  8- 
hour  time-weighted  average.  The  use  of 
the  8-hour  time-weighted  average  as  a 
unit  for  measuring  toxic  chemicals  has 
been  traditionally  followed  by  OSHA. 
Because  of  random  variation  in 
exposure  in  an  industrial  situation  or 
operation,  an  employer  would  need  to 
have  average  exposures  somewhat 
under  the  permissible  exposure  limit  to 
avoid  having  a  percentage  of  the 
employee's  8-hour  time-weighted 
exposures  over  the  PEL. 

On  March  25, 1985,  the  American 
Petroleum  Institute  submitted  to  OSHA 
a  draft  interim  report,  "Benzene 
Exposures  in  the  Petroleum  Refining 
Industry"  by  Spear  et  al.  (1985)  (Exs.  179 
and  179A).  This  report  suggests  that  in 
some  areas  of  petroleum  refineries  there 
may  be  substantial  random  variation  in 
exposures. 

The  API  recommended  that  more 
study  be  done  on  the  variability  issue, 
although  it  did  not  recommend  that 
issuing  a  proposal  be  delayed.  Rather, 
API  suggested  that  OSHA  give 
additional  consideration  to  open  public 
comment  on  alternative  PELs  at  2  ppm 
and  5  ppm.  OSHA  feels  that  it  has  met 
the  API  recommendations  in  two  ways. 
First,  this  preamble  (specifically 
questions  1  and  6)  state  that  the 
appropriate  exposure  limit  is  an  issue 
for  this  rulemaking  and  invites  public 
comment  on  the  issue.  Secondly,   • 
OSHA's  feasibility  analysis  does 
consider  5, 1,  0.5  and  0.1  ppm  as 
alternative  PELs. 

OSHA  is  also  considering  an  alternate 
approach  to  respond  to  situations  where 
there  is  an  unusually  high  degree  of 
variability  in  exposures  even  though  the 
employer  has  installed  engineering 
controls  and  instituted  work  practices 
designed  to  keep  typical  exposures 
below  the  PEL  To  address  this  situation, 
OSHA  is  considering  incorporating  a 
provision  in  the  standard  under  which  a 
single  measurement  in  excess  of  the  PEL 


will  not  necessarily  result  in  issuance  of 
a  citatioo. 

Where  the  employer  has  made 
sufRcient  meaaurements  in  the  area  that 
indicate  that  exposures  below  the  PEL 
occur  a  large  majority  of  the  time  at  &is 
location  and  that  only  on  relatively  rare 
occasions  docs  the  monitoriBg  show  that 
random  variation  results  in  as-  S'hour 
TWA  over  the  PEL,' OSHA  would  re- 
monitor,  if  necessary,  and  would  issue  a 
ciUtion  only  if  both  C^H^ 
measurements  aweedyd  the  PEL. 
Accordingly,  an  option  OSHA  is 
considering  wouhf  be  that  if  aa 
employer  has  made  at  least  five  8  hour 
time  weighted  measurements  in  the 
same  area  within  a  reasonable  time  that 
indicates  that  the  average  crf^  these 
measurements  is  below  the  PEL,  the 
employer  may  rebut  the  presumption  of 
exceedence,  provided  that  the 
measurements  were  conducted  in 
accordance  with  the  requirements  of  the 
standard  and  that  no  valid 
measurements  were  excluded  from 
calculating  the  average.  However,  under 
this  provision,  if  the  over-exposure  is  the 
result  of  a  breakdown  of  equipment 
which  the  employer  had  knowledge  and 
an  opportunity  to  repair,  or  because  of 
inadequate  training  or  an  inadequate 
leak  detection  program,  a  citation  would 
be  appropriate. 

OSHA  requests  comment  on  this 
approach  to  unusually  large  random 
variations  and  on  other  approaches. 

The  1978  final  standard  for  benzene 
included  under  the  PEL  section  a 
paragraph  on  "dermal  and  eye  exposure 
limits"  which  prohibited  such  exposures. 
This  paragraph  has  not  been  included  in 
this  proposed  standard  since  the 
requirement  presented  feasibility  and 
safety  problems  for  the  rubber  industry. 
Provisions  for  the  use  of  proper  personal 
protective  equipment  where  appropriate 
to  minimize  skin  and  eye  contact  with 
benzene  are  included  under  paragraph 
(h)  of  the  standard.  See  the  discussion  of 
the  proposed  provisions  in  that  section 
below  and  in  the  section  on  health 
effects  of  benzene  absorption  through 
the  skin. 

D.  Regulated  Areas:  Paragraph  (d) 

The  proposed  standard  contains 
requirements  that  regulated  areas  be 
established  wherever  airborne 
exposures  are  above  the  permissible 
exposure  limit,  and  that  access  to  these 
areas  be  regulated  and  limited  to 
authorized  persons,  in  addition, 
regulated  areas  are  to  be  demarcated  in 
any  manner  that  minimizes  the  number 
of  employees  exposed  to  benzene  within 
these  areas.  To  increase  the 
performance-orientation  of  the  standard 
and  minimize  recordkeeping,  no  detailed 


requirements  are  specified  on  how  the 
regulated  areas  should  be  demarcated. 

Regulated  areas  to  be  estabUshed  at 
all  worksites  where  the  permissible 
exposure  limit  is  exceeded,  or  where  the 
short  term  exposure  Umit.  5  ppm 
averaged  over  a  15-minate  sampling 
period,  is  exceeded,  h  is  OSHA's  intent 
to  include  under  this  provision  areas 
within  worksites  where  there  are 
frequent  leaks,  or  where  exposures  may 
be  of  high  concentration  but  of  short 
duraticm.  and  certain  maintenance 
situations.  The  purpose  of  a  regulated 
area  is  to  ensure  that  employers  make 
employees  aware  of  the  (Kesence  of 
benzene  at  levels  above  the  exposure 
limits  in  the  workplace.  This  may  be 
accomplished  "in  any  manner  that 
minimizes  the  number  of  employees 
exposed",  such  as  by  posting  warning 
signs.  Since  the  use  of  respiratory 
protective  equipment  is  required  in 
regulated  areas,  the  demarcation  of  such 
an  area  is  a  way  to  warn  employees  not 
to  enter  these  areas,  unless  they  are 
authorized  to  do  so  and  only  if  they  are 
using  the  proper  personal  protective 
equipment 

The  establishment  of  regulated  areas 
is  an  effective  means  of  limiting  the  risk 
of  exposure  to  as  few  employees  as 
possible.  This  is  consistent  tvith  good 
industrial  hygiene  practice  when 
exposure  to  a  toxic  substance  can  cause 
serious  health  effects.  This  requirement 
has  additional  benefits  to  employers  in 
that,  since  the  use  of  personal  protective 
equipment  [fVE]  is  required  in  these 
areas,  by  limiting  access  to  these  areas 
to  authorized  persons  only,  the 
additional  obligations  imposed  by  the 
proposal  when  PPE  is  used  will  be 
limited  to  as  few  persons  as  possible. 

Access  to  the  regulated  area  is 
restricted  to  "authorized  persons",  that 
is,  those  persons  required  by  their  job 
duties  to  be  present  in  the  area; 
specifically,  to  those  authorized  entry  by 
the  employer,  this  proposal,  or  the  OSH 
Act. 

The  reasons  that  regulated  areas  are 
to  be  established  at  all  work  areas, 
where  the  PEL  is  exceeded,  including 
maintenance  operations,  is  that  it  is 
OSHA's  view  that  the  existence  of  a 
hazard,  rather  than  the  type  of  operation 
or  work  being  performed,  should  be  the 
basis  for  establishment  of  a  regulated 
area.  Areas  where  exposures  are 
temporarily  over  the  PEL  while 
maintenance  is  being  performed  need  to 
be  demarcated  to  warn  employees  not 
needed  for  repairs  to  keep  out  of  the 
areas  and  warn  employees  who  enter 
the  area  to  wear  respirators  to  avoid 
exposures  that  employees  might 
experience  by  accidentally  walking 
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through  or  workkig  in  these  areas.  All 
that  is  required  tt  a  temporary  sign  in 
the  area  where  exposures  are  over  the 
limit  while  the  n^intenance  is  being 
performed  to  rei^ind  employees  that 
respirators  are  nfeeded  and  to  indicate 
that  unprotected  [people  should  not  enter 
the  area.  The  regulated  area  provisions 
of  this  proposal  standard  are  similar  to 
other  OSHA  heajth  standards. 

Hie  requiremetits  present  in  the  1978 
final  standard  to  notify  the  nearest 
OSHA  Area  Office  <^  the  existence  and 
condition  of  any  regulated  areas  has 
been  eliminated  from  this  proposal 
OSHA  is  not  usiilg  this  information  for 
com^^nce  purpeses  and  notification  by 
employers  oif  the4e  areas  poses  a  burden 
on  employers  that  is  not  providing 
additional  protection  for  workers.  The 
employer's  obligition  to  maintain 
regulated  areas  md  limit  their  access  to 
authorized  persons  is  not  lessened  by 
the  absence  of  the  requirement  to  notify 
the  nearest  OSHA  Area  Office. 

£1  Exposure  Monitoring:  Paragraph  (e) 

The  proposed  standard  imposes 
monitoring  requirements  pursuant  to 
Section  60^)(7)  of  the  OSH  Act  (29  U.S.C 
1 655)  which  mandates  that  any 
standard  promulgated  under  section  6(b) 
shall,  where  appmpriate,  "provide  for 
monitoring  or  measuring  of  employee 
exposure  at  such  locations  and 
intervals,  and  in  ^ch  manner  as  may  be 
necessary  for  the  {protection  of 
employees."  The  purposes  of  requiring 
air  sampling  for  employee  exposure  to 
benzene  include:  preventing  the 
overexposure  of  Employees:  the 
determination  of  the  extent  oi  exposure 
at  the  worksite;  t&e  identification  of  the 
source  of  exposure  to  benzene;  and 
collection  of  exposure  data  by  which  the 
employer  can  select  the  proper  control 
methods  to  be  usid  and  to  evaluate  the 
effectiveness  of  tie  selected  methods. 
Monitoring  enables  employers  to  meet 
the  legal  obligatidn  of  the  standard  to 
assure  that  their  employees  are  not 
exposed  to  benzMie  in  excess  of  the 
prescribed  levels.jand  to  be  able  to 
notify  employees  pf  their  expostire 
levels,  as  require^  by  section  8(c)(3)  of 
the  Act  In  addition,  collection  of 
exposure  monitor^  data  enables  the 
examining  physician  to  be  informed  of 
employee  exposufe  levels. 

Exposure  moni^ring  is  also  important 
to  determine  the  exact  level  of  benzene 
to  which  employees  are  exposed.  This 
determines  what  ^ther  requirements  of 
the  standard  will  have  to  be  met.  Major 
sections  of  the  st^dard  are  triggered  if 
an  employee  is  e^^sed  above  the 
action  level  and  afe  not  required  if  the 
employee  is  not 


The  exposure  monitoring  provisions 
require  the  employer  to  determine  the 
exposure  for  each  employee  exposed  to 
benzene.  This  does  not  mean  that 
separate  measurements  for  each 
employee  must  be  taken  but  rather 
"representative  employee  exposure"  is 
to  be  determined.  Samples  must  be 
taken  within  the  employee's  breathing 
zone  (also  known  as  "personal 
breathing  zone  samples"  or  just 
"personal  samples")  and  must  represent 
the  employee's  exposure  to  airborne 
concentrations  of  benzene  over  an  eight- 
hour  period  without  regard  to  the  use  of 
respirators.  (See  "Employee  exposure", 
as  defined  in  the  definititHis  section). 
Full-shift  sampling  must  be  conducted 
for  each  job  classification  in  each  work 
area.  These  samples  must  consist  of  at 
least  one  sample  representative  of  the 
entire  shift  or  consecutive  samples 
taken  over  the  length  of  the  shift 

To  eliminate  unnecessary  monitoring 
and  improve  the  cost-effectiveness  of 
the  standard,  paragraph  (eKiii)  allows 
employers  who  can  document  that 
exposure  levels  are  the  same  for  similar 
operations  in  different  work  shifts 
throughout  the  work  day,  to  sample  only 
the  shift  for  which  the  highest  exposures 
are  expected  to  occur.  This  provision 
was  not  in  the  1978  standard.  This 
provision  does  not  apply  to  initial 
monitoring  requirements.  The  employer 
must  be  able  to  demonstrate  that 
emirfoyees  on  the  shifts  who  are  not 
monitored,  are  not  likely  to  have 
exposures  higher  than  those  of  the  shifts 
monitored. 

Representative  exposure  sampling  is 
permitted  when  there  are  a  number  of 
employees  performing  essentially  the 
same  job  under  the  same  conditions.  For 
these  types  of  situations,  it  may  be 
sufficient  to  monitor  a  fraction  of  such 
employees  in  order  to  obtain  data  that 
are  "representative"  of  the  remaining 
employees.  As  permitted  in  section 
(e)(l)(iii),  respresentative  personal 
sampling  for  employees  engaged  in 
similar  work  and  exposed  to  similar 
benzene  levels  can  be  achieved  by 
measuring  that  member  of  the  exposed 
group  reasonably  expected  to  have  the 
highest  exposure.  This  result  would  then 
be  attributed  to  the  remaining 
employees  of  the  group. 

Workplace  exposure  monitoring  is 
initialfy  required  of  all  employers  who 
have  a  place  of  employment  covered 
under  the  scope  of  this  standard.  In 
addition,  the  proposed  standard  requires 
that  the  initial  monitoring  be  conducted 
within  60  days  of  the  effective  date  of 
the  final  standard  which  is  90  days  after 
the  publication  date.  OSHA  believes, 
because  of  the  ready  availability  of 


equipment  to  monitor  benzene,  that 
initial  monitoring  can  be  completed 
within  150  days  after  publication  of  a 
final  standard.  To  eliminate  unneeded 
requirements,  if  an  employer  has 
workplace  monitoring  data  from  within 
one  year  prior  to  the  effective  date, 
those  data  will  be  allowed  to  satisfy  the 
requirements  of  the  initial  monitoring. 

The  results  of  the  initial  monitoring 
represent  the  data  which  will  be  used  to 
determine  when  further  periodic 
monitoring  will  be  required.  If  exposures 
are  below  the  action  level,  then  no 
further  monitoring  is  required  unless 
processes  or  products  change  which  are 
likely  to  lead  to  higher  exposure.  If  the 
initial  monitoring  results  show  employee 
exposures  at  or  above  the  action  level 
but  at  or  below  the  PEL.  then  the 
employer  must  repeat  monitoring  for 
these  individuals  yearly.  If  exposures 
are  above  the  PFL,  then  the  employer 
must  remonitor  every  six  months.  If,  in 
subsequent  monitoring,  results  indicate 
that  an  employee's  exposure,  as 
determined  by  two  consecutive 
measurements  taken  at  least  seven  days 
apart,  falls  from  above  the  PEL  to 
between  the  PEL  and  action  level,  then 
the  monitoring  schedule  for  those       ■ 
employees  may  change  to  the  less 
fiequently  required  obligation  of    '■  -. 
monitoring  annually.  If  exposures  are 
found  to  be  below  the  action  level,  then 
monitoring  may  cease,  unless 
production  changes  may  lead  to  higher 
exposures.  OSHA  believes  those 
fiequencies.  which  are  similar  to  other 
OSHA  standards  such  as  arsenic  and 
the  recent  ETO  and  EDB  proposals,  are 
sufficient. 

The  monitoring  frequencies  allowed  in 
this  proposed  benzene  standard  differ 
substantially  from  those  stated  in  the 
1978  benzene  standard.  In  that  standard, 
if  exposures  were  above  the  PEL, 
monitoring  was  required  on  a  monthly 
basis.  In  the  development  of  this 
proposed  standard,  OSHA  took  into 
consideration  the  fact  that  monthly 
monitoring  requirements  barely  allow 
sample  results  to  be  obtained  and 
evaluated  before  re-monitoring  is  to 
begin  all  over  again.  OSHA  recognizes 
the  burden  placed  on  employers  when 
disproportionate  amounts  of  sampling 
are  required  resulting  in  the' waste  of 
valuable  industrial  hygiene  resources. 
As  stated  above,  the  purpose  of 
monitoring  is.  among  other  things,  to 
show  the  employer  what  and  where  the 
hazardous  exposures  are  and  to  whom 
they  are  occurring;  the  type  of 
respiratory  protective  equipment 
necessary,  and  in  addition,  monitoring  is 
a  check  on  the  efficiency  of  engineering 
controls.  However,  once  the  areas  are 
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established  where  the  PEL  is  exceeded, 
repealed  monitoring  on  a  monthly  basis 
serves  little  purpose,  since  the  hazard 
already  has  been  identifled  and  control 
strategies  will  have  been  implemented 
on  the  basis  of  the  monitoring  results. 
Areas  within  the  workplace  where 
exposures  are  to  be  above  the  PEL  are  to 
be  designated  and  demarcted  as 
regulated  areas,  and  entry  is  limited  into 
these  places  to  authorized  persons  who 
must  be  wearing  appropriate  respiratory 
protective  equipment.  Therefore, 
monitoring  employees  whose  exposures 
are  above  the  PEL  once  every  six 
months  provides  the  employer  with 
sufficient  time  to  collect  and  analyze 
samples,  to  inform  employees  of  the 
results,  to  check  on  the  efficiency  of 
engineering  controls  and  to  provide 
appropriate  respiratory  protective 
equipment. 

OSIIA  requires  monitoring  of 
employees  whose  exposures  are 
between  the  action  level  and  the  PEL 
once  every  year.  Since  these  employees 
have  been  shown  to  be  exposed  to 
levels  of  benzene  below  the  PEL,  re- 
monitoring  on  an  annual  basis  provides 
the  employer  with  data  to  insure 
employees  and  employer  that  employees 
are  not  experiencing  any  new  exposures 
which  may  require  the  use  of  additional 
controls,  ki  addition,  these 
measurements  remind  employees  and 
employers  of  the  continued  need  to 
protect  against  the  hazards  which  could 
result  from  exposure  to  increased 
benzene  levels.  The  sampling  results  are 
also  useful  to  the  examining  physician 
(as  they  would  be  at  any  level  of 
exposure)  in  determining  whether  the 
exposed  empfoyee  is  at  increased  risk. 
The  monitoring  frequencies  proposed 
are  similar  to  the  frequencies  OSHA  has 
proposed  in  EDB  (48  FR  45956,  October 
7, 1983)  and  Cotton  Dust  (48  FR  26962, 
June  10, 1983). 

A  new  sub-section  has  been  added  to 
the  monitoring  provisions  at  (e)(4): 
Termination  of  monitoring.  Employers 
are  alluvved  to  terminate  monitoring  of 
employees  for  whom  initial  monitoring 
results  indicate  their  exposure  to  be 
below  the  action  level.  Furthermore,  if 
periodic  monitoring  results  indicate,  by 
at  least  two  consecutive  measurements 
taken  at  least  seven  days  apart,  that 
employee  exposures  are  below  the 
action  level,  the  employer  may 
discontinue  monitoring  for  these 
employees.  OSHA  recognizes  that 
monitoring  may  be  a  time-consuming, 
expensive  endeavor  and  therefore  offers 
employers  the  incentive  to  be  allowed  to 
discontinue  monitoring  for  those 
employees  for  whom  sampling  results 
indicate  exposures  below  the  action 


leveL  It  is  hoped  that  such  a  provision  to 
allow  the  employer  to  stop  monitoring 
employees  whose  exposure  to  benzene 
falls  below  the  action  level  wiD 
encourage  employers  to  maintain 
employee  exposures  to  benzene  below 
the  action  level  in  their  woricplaces. 
thereby  keeping  exposures  to  a 
minimum  and  saving  themselves  the 
time  and  expense  of  moniiaring  and 
other  applicable  provisions  of  the 
proposal  as  welL 

Employees  are  protected  because 
additional  monitoring  is  required  when 
there  has  been  a  process  or  production 
change  or  a  change  in  control 
equipment,  personnel  or  work  practices 
which  may  result  in  new  or  additional 
exposures  to  benzene.  There  may  also 
be  times  within  the  employer's  own 
workplace  when  the  employee  may 
suspect  a  change  which  may  result  in 
new  or  additional  benzene  exposure;  the 
employer  is  obligated  by  paragraph 
[e]{5]  to  nwDitor  at  these  times  also. 

Comments  were  received  in  response 
to  OSHA's  Request  for  Information 
stating  that  sampling  strategies  should 
be  left  up  to  the  employer  and  that 
monitorii^  be  based  on  die  judgment  of 
an  industrial  hygienlst  as  to  the 
possibility  of  exposure  to  benzene  in  an 
area.  (See  Comment  No.  12-25).  It  was 
argued  in  regards  to  the  initial 
monitoring  requirement  that  the  most 
effective  use  of  industrial  hygiene 
resources  and  costs  associated  with  an 
extensive  workplace  monitoring 
obligation  could  be  made  if  qualified 
industrial  hygienists  used  their 
professional  judgment  to  determine  • 
where  to  perform  initial  monitoring. 
OSHA  does  not  agree  with  this 
proposition  with  regard  to  initial  and 
periodic  monitoring.  Not  all  employers 
will  have  qualified  industrial  hygienists 
and  exposure  levels  can  not  be  guessed 
at.  OSHA  does  feel  that  the  professional 
judgment  of  an  occupational  health 
professional  may  be  retied  upon  in 
determining  any  additional  monitoring 
requirements,  as  set  forth  in  this 
paragraph  (e)(5).  Instead  of  trying  to 
define  each  and  every  situation  where 
the  employer  must  monitor  for  new  or 
additional  exposures  to  benzene,  it  is 
intended  by  this  section  that  the 
employers  will  institute  this  additional 
monitoring  when  the  employer  has  any 
reason  to  suspect  a  change. 

The  section  specifically  requires 
monitoring  to  be  conducted  whenever 
spills,  leaks,  ruptures  or  other 
breakdowns  occur.  Such  occurrence  can 
result  in  very  high  exposures.  After  the 
clean-up  of  the  spill  or  repair  of  the  leak, 
employers  must  perform 
redeterminations  of  airborne  exposure 


levels  for  those  employees  who  may  h<> 
exposed  at  such  areas  of  their 
worksites.  Such  redetermination 
provides  one  method  of  ascertaining 
that  proper  corrective  methods  have 
been  instituted  and  employee  exposures 
are  not  significantly  altered  from  what 
they  were  prior  to  the  leak  or  spill. 

The  employer  is  required  to  use 
monitoring  and  analytical  methods 
which  have  an  accuracy  (at  a 
confidence  level  of  95%)  of  not  less  than 
plus  or  minus  25%  for  airborne 
concentrations  of  benzene.  Methods  of 
measurement  are  presenUy  available  to 
detect  benzene  to  this  accuracy  level  at 
levels  of  1  ppra  and  0.5  ppm,  the  action 
level.  One  such  method  is  described  in 
Appendix  B.  As  discussed  in  the 
Appendix,  sampling  and  analysis  may 
also  be  performed  by  portable  direct 
reading  instruments,  real-time 
continuous  monitoring  systems,  passive 
dosimeters  or  other  suitable  methods. 
However,  the  employers  have  the  legal 
obligation  to  select  a  monitoring  method 
which  meets  the  accuracy  and  precision 
requirements  of  the  standard  under  the 
unique  conditions  which  exist  at  the 
employee's  worksitCf 

The  proposed  standard  fiirther 
requires  that  employers  notify  each  of 
their  employees  in  writing,  either 
individually  or  by  posting  in  an 
appropriate  location  accessible  to 
affected  employees,  the  results  of        * 
personal  monitoring  samples.  The 
employer  is  obligated  to  do  this  within 
15  working  days  after  the  receipt  of  the 
results.  In  addition,  the  written 
notification  must  contain  the  corrective 
action(s)  being  taken  by  the  employer 
that  will  reduce  the  employee's 
workplace  exposure  to  the  PEL  or 
below,  wherever  the  PEL  is  exceeded. 
This  requirement,  in  keeping  with  other 
recently  proposed  OSHA  health 
standards,  allows  the  employer  to  post 
written  exposure  monitoring  results  in 
an  easily  accessible  location,  or  attowrs 
the  employer  to  notify  individuals  in 
writing  of  their  monitoring  results, 
whichever  better  suits  that  employer's 
worksite.  The  requirement  to  inform 
employees  of  the  corrective  actions  the 
employer  is  going  to  take  to  reduce  the 
exposure  level  to  below  the  PEL  is 
necessary  to  assure  employees  that  the 
employer  is  making  efforts  to  furnish 
them  with  a  safe  and  healthfiil  work 
environment,  as  required  by  section 
8(c)(3)  of  the  Act. 

The  employer  is  also  required  to  allow 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  the  employee  exposure 
monitoring.  This  provision  is  also 
required  by  statute  (8(c](3}]  and  is 
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provided  for  in  paragraph  (m)  of  the 
proposal,  as  is  discuaeed  in  more  detail 
below. 

F.  Metitods  ofCompli  ance:  Paragraph  (f) 

The  standard  prop4^ses  that  feasible 
engineering  and  work  practice  controls 
-  be  the  primary  methop  of  reducing 
exposures  in  production  and  distribution 
operations  where  exoosures  are 
continuous  in  nature.lHowever,  the 
standard  recognizes  that  in  many 
"maintenance  and  refair  activities"  and 
operations  where  "exposures  are 
intermittent  in  naturefand  limited  in 
duration",  engineering  and  work 
practice  controls  may  not  be  feasible. 
Thus,  respiratory  protection  will  be  the 
primary  means  of  comroL  See  paragraph 
(g)(l)(ii).  In  addition,  Uie  proposed 
standard  provides  th^t  employers  may 
utilize  their  choice  of  fcontrol  strategies, 
including  respiratory  brotection, 
engineering  controls,  work  practices  or 
any  combination  of  these  methods  when 
benzene  is  present  in  the  workplace 
fewer  than  30  days  injthe  year. 

In  response  to  the  Request  for 
Information,  many  copimenters 
discussed  appropriate  compliance 
strategies.  As  elaborated  below,  a 
number  of  commentei^  such  as  DuPont. 
PPG  and  Shell  stated  that  they  generally 
rely  on  engineering  and  work  practice 
controls  to  control  betzene  and  that 
these  controls  had  generally  achieved  1 
ppm  at  their  workplaces.  However, 
these  and  other  companies  argued  that 
in  certain  maintenance  and  repair 
operations  which  result  in  intermittent 
employee  exposures,  engineering 
controls  either  would  not  be  feasible  or 
be  extremely  wasteful  and  that 
respiratory  protectioni  would  be 
appropriate  and  aff^or^  adequate 
employee  protection. 

OSHA  believes  the  I 
is  responsive  to  these  | 
justified  by  the  cii 
benzene.  Benzene 
manufacture  of  chemii 
as  a  feedstock  or  cont 
a  contaminant  are  oft^ 
closed  systems  wherelengineering 
controls  are  particulany  effective.  Some 
very  simple  engineering  controls  such  as 
leak  detection  prograi^s  and  tightening 
connections  as  discussed  in  the 
feasibility  section  ma; '  achieve 
compliance.  In  additic  n,  excessive 
concentration  of  benzi  me  presents  a 
serious  fire  hazard  if  c  perations  are  not 
carefully  controlled. 

The  proposed  rule's  reliance  on 
engineering  controls  ab  the  primary 
means  of  compliance  n  those  operations 
is.  in  part,  an  acknowl  edgment  that  a 
particularly  effective  i  nethod  of 
controlling  employee  ( ixposure  is  to 


iroposed  standard 
imments  and  is 

^stances  of 
luction  and  the 
lis  using  benzene 
lining  benzene  as 

^n  carried  out  in 


control  the  emission  of  toxic  substances 
at  their  source  through  mechanical 
means  combined  with  the  use  of  work 
practices.  Good  engineering  and 
workpractice  controls  also  help  to 
minimize  splashes  and  spills.  An  added 
benefit  of  these  controls  is  reducing 
dermal  exposure  to  employees. 

In  addition,  it  is  very  difficult  to  wear 
respirators  full  time  in  production 
operations.  If  active  movement  is 
required  respirators  create  safety 
hazards  since  they  limit  vision  and 
communication.  They  also  tend  to  slip 
during  heavy  physical  labor  and  sweat 
may  create  skin  irritation  at  the  seal. 

Specifically  in  the  case  of  benzene,  as 
discussed  in  the  respirator  section,  there 
is  no  MSHA/NIOSH  approved  negative 
pressure  respirator  for  benzene  at  1  ppm 
because  benzene  has  poor  odor  warning 
properties  below  12-15  ppm  and  the 
possibility  of  filter  breakthrough  without 
warning  exists.  Although  OSHA 
believes  the  provisions  in  this  proposed 
standard  in  regard  to  filter  changing 
minimizes  this  problem,  nonetheless  the 
problem  is  sufficiently  great  to 
discourage  large  numbers  of  employees 
from  wearing  respirators  when  feasible 
engineering  controls  exist 

However,  OSHA  also  recognizes  that 
respirators  may  provide  acceptable 
protection  when  an  employer 
establishes  stringent  procedures  and 
then  carefully  supervises  their 
implementation  on  a  continuous  basis. 
The  agency  recently  published  an  ANTO 
(48  FR  7473,  February  22, 1983)  on 
methods  of  compliance  requesting 
comments  on  all  relevant  issues  related 
to  the  circumstances  in  which  it  might 
be  appropriate  for  OSHA  to  allow 
greater  fiexibility  in  the  methods  of 
compliance  and  to  allow  greater 
reliance  on  work  practices  and 
respirators  to  protect  workers  from  the 
various  airborne  contaminants  regulated 
by  OSHA.  The  agency  is  particularly 
interested,  in  conjunction  with  that 
initiative  and  this  benzene  proposal,  in 
receiving  comments,  information  and 
data  concerning  the  extent  to  which 
respirators  may  provide  effective 
protection  against  benzene  exposure 
and  to  what  extent  they  may  be  relied 
upon  as  a  substitute  for  engineering 
controls  beyond  those  circumstances 
described  in  this  proposal. 

The  standard  specifically  recognizes 
that  in  maintenance  and  repair 
operations  engineering  controls  may  not 
be  feasible  or  an  efficient  use  of  scarce 
resources.  Thus,  respirators  are  an 
appropriate  control  technology.  The 
employer  is  frequently  not  going  to 
know  where  or  when  breakdowns  will 
occur  and  since  they  occur  rarely, 
engineering  controls  would  not  be 


feasible  and  effective.  Employees 
carrying  out  the  repairs  generally  do  not 
work  in  benzene  exposure  areas 
frequently  and  respirator  use  is 
intermittent,  therefore  making  it 
appropriate  to  rely  on  the  use  of 
respirators  as  a  control  strategy. 
However,  mobility  is  important  for 
maintenance  workers  and  the  employer 
should  utilize  work  practices  which 
assure  that  maintenance  employees 
wearing  respirators  can  do  so  safely. 

In  some  benzene  operations, 
employees  work  in  areas  where  benzene 
exposures  are  below  the  PEL  However, 
the  employee  occasionally  must  go  into 
areas  where  no  employees  regularly 
work  but  where  exposures  may  be    -     ' 
somewhat  above  the  PEL  to  check 
gauges  or  perform  other  necessary 
operations.  Sometimes  in  these 
circumstances  there  may  be  cost 
effective  engineering  controls  such  as 
remote  gauging.  However  in  other 
circumstances  the  conceivable  control 
methodology  would  include  large  scale 
ventilation  which,  in  such  a  case,  would 
not  be  feasible  or  appropriate  because  it 
achieves  so  little  in  terms  of 
significantly  reducing  the  overall 
exposure  to  employees  and  it  is  very 
costly  to  attempt.  In  this  type  of 
situation  where  the  exposure  is  brief 
and  intermittent  and  hard  physical  labor 
may  not  be  needed,  respirators  can  be 
used  relatively  effectively. 
Consequently,  paragraph  (g)(l)(ii) 
recognizethese  as  circumstances  where 
respirators  may  be  used  because 
"exposures  are  intermittent  in  nature     . 
and  limited  in  duration." 

In  addition,  there  are  some 
circumstances  where  exposures  are  only 
somewhat  above  the  PEL  and  where 
work  practices  alone  may  be  the 
appropriate  control  strategy.  As 
discussed  in  the  regulatory  flexibility 
section,  bulk  plants  and  terminals  with 
exposures  slightly  over  the  PEL  may  be 
able  to  achieve  compliance  by  adopting 
work  practices  such  as  assuring  that 
workers  stand  upwind  of  loading  and 
unloading  operations  and  that 
employees  are  carefully  trained  in 
proper  procedures. 

OSHA  requests  comments  on 
situations  where  work  practices  alone 
are  appropriate.  The  Agency  strongly 
believes  that  the  administrative  control 
of  worker  rotation  is  an  inappropriate 
alternative  to  avoiding  the  use  of 
engineering  controls  or  respirators. 
Worker  rotation  exposes  more  workers 
to  a  carcinogenic  substance,  (albeit  9t 
lower  cumulative  levels)  thereby 
lowering  individual  risk,  but  quite 
possibly  not  lowering  total  risk  and 
placing  a  larger  population  at  risk. 
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The  proposed  standard  permits 
employers  who  have  benzene  present  in 
the  workplace  for  30  or  fewer  days  in  a 
year  to  comply  with  the  requirement  of 
reducing  employee  exposure  to  benzene 
by  using  any  combination  of  respirators, 
engineering  and/or  work  practice 
controls.  Engineering  controls  may  be 
impractical  if  used  only  a  few  days  per 
year,  and,  as  discussed,  respirators 
present  fewer  difHcuities  to  the  wearer 
if  used  intermittently. 

OSHA  recently  issued  a  final 
standard  for  ethylene  oxide  (EtO)  49  PR 
25734  (June  22, 1984;  29  CFR  1910.1047). 
In  the  EtO  standard  OSHA  included 
similar  provisions  on  the  general 
preference  for  engineering  controls. 
However.  OSHA  also  found  that  for 
certain  limited  operations,  engineering 
controls  were  generally  not  feasible  for 
EtO.  Therefore,  in  the  EtO  standard. 
OSHA  provided  for  an  exemption  trom 
the  engineering  control  requirement. 
This  exemption  was  applicable  to  a  list 
of  operations  where  the  Agency 
determined  that  the  implementation  of 
such  controls  was  not  feasible.  See  29 
CFR  1910.1047  (f)(l)(iii)  at  49  FR  25797 
and  the  discussion  at  49  FR  25779. 

OSHA  believes  that  the  proposed 
benzene  PEL  can  be  achieved  in 
production  operations  utilizing 
engineering  controls.  (Respirators  are 
permitted  in  maintenance  operations 
where  engineering  controls  are  not 
feasible.)  OSHA  is  not  aware  of  specific 
production  operations  where 
engineering  controls  would  not  achieve 
the  benzene  PEL.  Therefore,  OSHA  has 
not  included  a  similar  provision  in  the 
proposed  benzene  standard. 

OSHA  recognizes,  however,  that 
situations  may  exist  where  the 
engineering  control  requirements 
contained  in  this  proposal  may  not  be 
technologically  or  economically  feasible. 
The  proposal,  therefore,  permits  the  use 
of  respirators  as  supplementary 
protection  in  situations  where  an 
employer  can  demonstrate  the 
infeasibility  of  engineering  and  work 
practice  controls.  The  burden  of  proof  is 
appropriately  placed  on  the  employer  to 
show  that  engineering  and  work  practice 
controls  are  not  feasible.  The  employer 
is  familiar  with  the  workplace  operation 
and  is  therefore  in  the  best  position  to 
evaluate  various  types  of  controls  as 
they  apply  to  that  particular  workplace 
environment. 

OSHA  requests  information  on 
whether  there  are  production  operations 
covered  by  the  proposed  benzene 
standard  where  engineering  controls 
generally  are  not  feasible  to  achieve  the 
PEL.  If  there  are  such  operations,  OSHA 
request  comments  on  whether  specific 
exemptions  listing  such  operations 


should  be  included,  similar  to  the 
provisions  in  the  EtO  standard. 

In  addition,  paragraph  (f)(2)  requires 
an  employer  who  has  exposures  over 
the  PEL  to  establish  and  implement  a 
written  compliance  program  which 
describes  the  methodology  to  be  used  to 
reduce  employee  exposure  to  or  below 
the  PEL  within  his  workplace.  The  plan 
should  provide  for  this  to  be 
accomplished  where  feasible  and 
required  by  the  standard  through 
engineering  and  work  practice  controls. 
These  written  plans  must  be  developed 
so  as  to  include  a  schedule  for 
implementation  and  must  be  furnished 
upon  request  for  examination  and 
copying  to  representatives  of  the 
Assistant  Secretary,  representatives  of 
the  Director  of  NIOSH,  and  affected 
employees  or  their  representatives. 
Once  a  workplace  is  in  compliance  with 
the  standard,  that  is,  employee 
exposures  have  been  reduced  to  the  PEL 
or  below  by  engineering  and/or  work 
practice  controls,  the  compliance  plan 
need  not  be  updated,  imless.  of  course, 
exposures  increase  over  the  PEL  in  such 
cases  would  necessitate  that  a  new 
compliance  plan  be  drafted.  In  addition, 
the  compliance  plan  shall  address 
methods  of  protection  for  maintenance 
workers  who  are  exposed  over  the  PEL. 

OSHA  proposes  that  these  written 
compliance  plans  be  revised  as 
appropriate.  Appropriate  circumstances 
may  include  a  change  in  controls  or 
substantially  different  exposure 
conditions.  The  plan  need  not  be 
updated  merely  because  some  controls 
have  been  installed  since  the  last 
update,  or  because  not  all  have  been 
installed  pursuant  to  the  schedule,  or 
because  of  new  monitoring  results  in 
exposure  measurements  which  are 
similar  to  prior  results.  However,  where 
new  exposure  measurements  are 
substantially  different,  it  may  be 
necessary  to  re-evaluate  the  compliance 
plan  to  ensure  the  planned  controls  will 
alleviate  the  new  or  unexpected  source 
of  exposure. 

As  also  discussed  above,  OSHA  has 
carefully  reviewed  the  many  comments 
submitted  in  response  to  its  "Request  for 
Information"  regarding  the  subject  of 
methods  of  compliance.  Certain 
companies  indicated  that  the  use  of 
engineering  and  work  practice  controls 
installed  specifically  to  reduce  personal 
exposures  to  benzene  would  not  be 
necessary,  due  to  Tow  personal  and 
ambient  air  exposures  within  their 
industry.  Conoco,  Inc.  (see  Exhibit  142- 
1)  stated:  "Engineering  and  work 
practice  controls  established  for  other 
purposes  (product  security,  vapor/ 
volume  loss  control,  automatic  custody 
transfer,  safety  and  overall  efficiency  in 


operations)  have  essentially  eliminated 
personnel  exposure  to  airborne  benzene 
or  benzene  in  the  liquid."  Other 
conunenters  cited  that  the  extensive 
controls  specified  in  proposed  EPA 
regulations  would  serve  as  an  "effective 
means"  of  reducing  ambient 
atmospheric  levels  of  benzene  at  their 
petroleum  refining  operations  (see 
specifically  SOHIO,  Exhibit  No.  142-6). 
While  recognizing  the  general 
effectiveness  of  engineering  controls  to 
reduce  employee  exposures  to  benzene. 
SOHIO  also  pointed  out  that  there  were 
certain  working  situations  and 
conditions  "under  which  exposure  could 
not  be  reduced"  regardless  of  how 
extensive  the  use  of  engineering  controls 
was. 

This  same  commenter  stated  that 
since  "current  use  of  respiratory 
protection  is  almost  solely  for 
maintenance  and  non-routine 
operations,  it  is  doubtful  that 
engineering  controls  could  eliminate  the 
need  for  respirators."  Other  oil 
companies  (see  Exhibit  142-11,  Pennzoil 
Company)  stated  they  did  not  want  a 
"rigid  hierarchy  of  control  measures" 
and  asked  that  "employers  be  given  the 
option  to  select  that  method  of  control 
which  would  protect  their  employees  in 
cost-effective  and  efficient  manner."  In 
its  submission,  Shell  Oil  Company 
(Exhibit  142-13)  outlines  the  engineering 
and  work  practice  controls  used  by 
Shell  and  other  companies  operating  as 
oil  and  chemical  processing  industries. 
Shell  stated  that  when  these  types  of 
controls  are  coupled  with  respiratory 
protection  programs,  proper  personal 
protective  equipment  and  an  effective 
training  and  education  program,  "these 
engineering  and  work  practice  controls 
are  normally  adequate  to  ensure  that 
actual  employee  exposure  does  not 
exceed  1  ppm  TWA." 

The  American  Petroleum  Institute 
stated:  "While  engineering  solutions 
may  be  the  most  cost-effective  control 
methods  across  a  broad  range  of 
traditional  fixed-site  manufacturing 
worksites,  OSHA's  general  policy 
should  incorporate  more  flexibility  to 
permit  the  use  of  other  control  methods 
(or  combinations  of  methods)  in  the 
almost  endless  variety  of  other  sites 
where  engineering  solutions — while 
technically  feasible — are  demonstrably 
wasteful  of  finite  industrial  hygiene 
resources."  It  added  "Benzene  exposure 
in  the  petroleum  industry  contrasts 
sharply  with  the  traditional  fixed-site 
manufacturing  workplace. . . .  The 
workforce  is  highly  mobile,  moving 
continuously  from  one  worksite  to 
another  in  an  outdoor  environment. 
Exposures  are  episodic  and  brief  in 
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duration,  generally  <M  x:urring  only  when 
dosed  systems  are  o{  tened  for  sampling 
or  bulk  transfer,  or  iij  the  case  of  leaks 
or  spills." 

As  discussed  abov^,  the  agency 
believes  that  it  has  di  afted  the  proposed 
standard  to  meet  the^e 
recommendations.  In  production 
operations,  and  where  exposures  are 
relatively  continuous]  engineering 
controls  are  preferred  for  the  reasons 
stated.  For  maintenai^ce  and  other 
operations  where  exposures  are  brief 
and  intermittent,  the  ^mployer  is  given 
greater  flexibility  to  utilize  respiratory 
protection.  In  this  manner,  OSHA 
believes  that  it  has  increased  the  cost- 
effectiveness  of  the  standard  while 
maintaining  worker  protection. 
However,  OSHA  reqi  ests  comment  on 
whether  employers  sHouId  be  permitted 
to  choose  respirators  pr  any  other 
method  of  compliance  >  in  production 
operations. 

In  its  submission  to  OSHA,  the 
Rubber  Manufacturerts  Association  (Ex. 
No.  142-9)  stated  that{  its  member 
companies  reported  8(-hour  TWA 
exposure  levels  of  benzene  of  1  ppm  or 
less.  Pure  benzene  is  not  used  in  die 
manufacture  of  rubber  products  but  is 
found  in  trace  quantities  in  petroleum- 
derived  solvents  used  in  rubber 
manufacture.  Regardihg  the  use  of 
engineering  controls  <  s  a  method  of 
compliance  to  reduce  airborne  levels  of 
benzene  in  the  rubbei  industry,  the 
RNfA  stated  that,  sine  e  levels  are 
"already  at  1  ppm  or  ess,"  further 
reductions  by  way  of  engineering 
controls  would  not  he  feasible  due  to  the 
fact  that  "increased  v  >ntilation  .  .  . 
would  only  increase  t  le  need  for 
solvents  in  many  indi  stry  applications." 
The  Goodyear  Tire  ai  d  Rubber 
Company  (Ex.  No.  14^-23)  stated:  "If 
increased  ventilation  Iwere  specified  to 
further  reduce  the  already  low  airborne 
benzene  concentration,  the  tackifying 
solvent  would  evapoijate  faster, 
requiring  the  use  of  additional  solvent." 
OSHA  requires  the  uie  of  engineering 
controls  to  reduce  an4  maintain 
employee  exposures  ip  benzene  only  to 
or  below  the  propose^  1  ppm  PEL:  in 
instances  where  airbbme  levels"of 
benzene  are  "already  at  1  ppm  or  less", 
no  further  use  engine(  iring  controls 
would  be  necessary.  I  ^Consequently,  the 
proposed  standard  is  responsive  to 
these  comments. 

In  further  comment  t,  the  Rubber 
Manufacturers  Assoc  ation  stated  that 
most  effective  way  to  lower  exposure  to 
benzene  in  the  rubbei  industry  would  be 
to  "lower,  if  possible.  I  the  amount  of 


benzene-contained  in 


agreement  with  this  p  osition  was  the 


the  solvents."  In 


Firestone  Tire  and  Rubber  Company 
which  stated:  "Firestone  would  like  to 
demand  solvents  which  have  no 
benzene."  Firestone  submitted  results  of 
benzene  bulk  solvent  analysis  which 
showed  low  level  benzene 
contamination  in  the  solvent  analyzed: 
(only  three  samples  contained  above 
0.5%  benzene;  out  of  approximately  212 
samples  results  on  solvents  received 
since  January,  1978:  approximately  half 
of  these  samples  contained  0.1% 
benzene  or  less). 

OSHA's  proposed  standard  responds 
to  these  comments  and  encourages  this 
approach  by  granting  an  exemption  if 
solvents  have  less  than  a  specified 
percentage  of  benzene.  As  stated  in  the 
scope  and  application  section  of  this 
proposed  standard  at  section  (a)(2)(iv], 
"Work  operations  where  the  only 
exposure  to  benzene  is  from  liquid 
mixtures  containing  0.5  percent  (0.1 
percent  after  (5  years  after  promulgation 
date  of  final  standard))  or  less  of 
benzene  by  volume,  or  the  vapors 
released  from  such  liquids"  are 
exempted  from  the  provisions  of  the 
standard.  Clearly  then,  one  way  for  an 
employer  to  protect  the  employees  from 
excessive  exposures  to  benzene  in 
industries  where  the  source  of  exposure 
is  from  solvents  contaminated  with 
benzene  is  the  use  in  their  work 
processes  only  those  solvents  which 
contain  low  or  no  trace  levels  of 
benzene.  As  discussed  in  the  scope  and 
feasibility  section  and  in  the  JRB  report, 
these  percentages  are  feasible. 

In  response  to  OSHA's  Request  for 
Information  regarding  what  engineering 
and  work  practice  controls  are  available 
to  reduce  exposure  to  benzene,  many 
chemical  manufacturing  companies 
submitted  a  wide  variety  of  engineering 
control  options  that  may  be  used  in  their 
workplace  to  reduce  airborne  benzene 
concentrations.  Concerning  the  use  of 
engineering  controls  and  their 
effectiveness,  the  Monsanto  Corporation 
(Ex.  No.  142-17)  stated:  "The 
engineering  controls  available  for  use  to 
control  benzene  in  the  workplace  are 
the  same  as  those  available  to  control 
acrylonitrile,  vinyl  chloride  or  any  other 
volatile  organic."  Du  Pont  stated,  in  its 
submission  (Ex.  No.  142-35)  that,  along 
with  various  listed  engineering  control 
options,  "a  number  of  familiar  work 
practice  controls  can  (and  should)  be 
utilized,  including  extensive  training, 
well-established  procedures  for 
particular  operations,  proper 
maintenance  and  good  housekeeping. 
Given  an  adequate  phase-in  period,  such 
controls  could  probably  be  implemented 
by  Du  Pont  to  operate  at  1  ppm."  Du 
Pont  pointed  out,  in  further  comments. 


that  there  were  circumstances  where  ' 
"respirators  will  always  be  required  for 
some  tasks  even  though  engineering 
controls  are  in  place,  whenever  the 
potential  for  unexpected  employee 
exposure  exists  (for  example,  possible 
equipment  failure)."  PPG  Industries,  Inc. 
(Ex.  No.  142-19)  agreed  with  this  view, 
stating  that  although  it  had  reduced 
workplace  benzene  exposures  utilizing  a 
variety  of  engineering  and  work  practice 
controls,  "there  are  some  operations 
such  as  unloading,  maintenance,  and 
emergency  situations  where  it  is  not  cost 
effective  or  feasible  to  meet  low 
exposure  levels  solely  through 
engineering  controls."  The  Celanese 
Fibers  Company  (Ex.  No.  142-16)  offered 
this  comment:  "employees  currently  use 
respirators  by  exception  (leaks, 
maintenance  tanks,  etc.).  Engineering 
controls  could  be  used  to  reduce 
background  concentrations  of  benzene 
but  not  to  eliminate  all  exceptional 
situations  where  respirators  are  now 
required."  As  stated  above,  OSHA 
believes  the  proposed  standard  is 
responsive  to  these  comments. 

Many  engineering  controls  are 
therefore  available  to  reduce  exposures 
to  or  below  the  proposed  1  ppm  PEL. 
These  are  discussed  in  greater  detail  in 
the  Technical  Feasibility  section  above 
and  in  the  JRB  report. 

G.  Respiratory  Protection:  Paragraph  (g) 

The  proposed  standard  requires  that 
whenever  respirators  are  necessary  to 
reduce  employee  exposure  to  or  below 
the  PEL,  the  employer  must  provide 
respirators  appropriate  to  the  exposure 
level  at  no  cost  to  the  employee. 
Employers  must  also  assure  that 
respirators  are  used  properly  where 
needed. 

Respirators  may  be  necessary  to 
reduce  employee  exposure  where 
engineering  or  work  practice  controls 
are  not  feasible.  Respirators  may  be 
used  as  supplementary  protection  if 
such  controls  will  not  achieve  the 
necessary  reduction  in  employee 
exposure  to  or  below  the  PEL,  while 
controls  are  being  implemented  during 
emergency  situations,  and  for  short 
duration  or  intermittent  exposures  as 
explained  in  the  body  of  the  standard. 
Respirator  protection  is  often  the  only 
practical  method  of  employee  protection 
in  maintenance  and  repair  operations 
and  brief  or  intermittent  operations  such 
as  certain  gage  checking.  In  addition,  the 
proposal  allows  the  employer  the  option 
of  using  respiratory  protection  (see 
(f)(i)(iii))  to  control  workplace  exposures 
alone  or  in  combination  with  other 
controls  when  benzene  is  present  less 
than  30  days  per  year  in  the  workplace. 
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The  proposal  contains  specific 
requirements  for  the  use,  selection, 
maintenance,  and  fitting  of  respirators 
along  with  a  table  that  lists  the 
minimum  type  of  respiratory  protection 
to  be  provided.  It  is  based  on  airborne 
concentrations  of  benzene  in  the 
workplace.  The  respirators  selection 
table  is  consistent  with  the  American 
National  Standard  Institute's 
recommendations  for  respirator 
protection  factors  in  their  consensus 
standard,  Z-88,  2-1980. 

For  lower  concentrations  of  benzene, 
OSHA  proposes  to  permit  the  use  of  air- 
purifying  respirators  provided  that  the 
canisters  or  cartridges  are  replaced  at 
the  beginning  of  each  work  shift.   i 
Benzene  has  poor  odor  warning 
properties  at  low  levels,  and  OSHA  is 
aware  that  MSHA/NIOSH  would  not 
approve  the  use  of  air-purifying 
respirators  in  this  situation  because 
users  would  be  unable  to  detect  the 
benzene  if  its  break  through  occurs. 
However,  OSHA  believes  that  chemical 
cartridges  or  canisters  of  the  type 
approved  by  MSHA/NIOSH  for  use 
with  organic  vapors  would  provide 
sufficient  service  life  for  the  intended 
application  as  prescribed  in  Table  1  if 
replaced  with  the  required  frequency. 
OSHA  requests  comments  on  these 
issues. 

Adequate  employee  protection  is 
achieved  by  the  replacement  of  the 
cartridge  or  canisters.  To  ensure  that 
cartridges  or  canisters  are  changed  in 
time,  the  employer  is  required  to  date 
the  cartridges  or  canisters  when  they 
are  installed  in  the  respirators.  In 
addition  some  cartridges  have  end-of- 
service  life  indicators.  When  properly 
designed  and  constructed,  the  indicator 
would  give  audio  or  visual  warning  to 
the  respirator  wearer  that  the  cartridge 
should  be  changed.  Some  contaminants 
absorbed  on  the  sorbents  of  the 
cartridges  or  canisters  tend  to  desorb 
upon  storage.  Consequently,  immediate 
breakthrough  can  occur  when  the 
respirator  is  worn  on  the  next  day.  Since 
the  desorption  characteristics  of 
benzene  on  the  sorbent  or  on  the  end-of- 
service  life  indicators  are  known,  multi- 
day  use  of  the  cartridges  or  canisters  is 
not  permitted.  OSHA  solicits 
information  on  the  desorption 
characteristics  of  benzene  and  the 
appropriateness  of  multi-day  use 
respirators  that  have  an  end-of-service 
life  indicator. 

The  proposal  permits  the  use  of  any 
full  facepiece  powered  air-purifying 
respirator  (PAPR)  with  MSHA/NIOSH 
approved  organic  vapor  canisters  for 
exposures  up  to  100  ppm.  This  device 
contains  a  blower  and  a  sorbent  to 


purify  the  contaminated  air  to 
breathable  air.  In  order  to  assure 
adequate  canister  capacity,  OSHA 
requires  that  each  organic  vapor 
canister  provide  a  minimum  service  life 
of  4  hours  when  it  is  tested  at  25  *C.  85% 
relative  humidity,  64  liters  per  minute  air 
flow  and  at  a  challenge  concentration  of 
150  ppm  benzene.  The  air  flow  will  be 
115  and  170  liters  per  minute 
respectively  for  tight  and  loose  fitting 
powered  air-purifying  respirators. 

Where  employees  are  exposed  to 
levels  of  benzene  greater  than  100  ppm 
and  respirator  usage  is  permitted, 
positive  pressure  atmosphere  supplying 
respirators  must  be  used.  These 
respirators  use  uncontaminated  air 
rather  than  mechanically  cleaning  the 
benzene  contaminated  atmosphere. 
OSHA  proposes  to  allow  only  supplied 
air  or  SCBA's  which  operate  in  the 
positive-pressure  mode  because 
facepiece  leakage  is  minimal  with 
positive  pressure. 

Employers  may  always  use  a 
respirator  with  a  higher  level  of 
protection  in  lower  concentrations  of 
benzene.  For  example,  a  supplied  air 
respirator  may  be  used  when  exposures 
are  10  ppm. 

The  standard  permits  employees  to 
leave  the  regulated  area  to  readjust  the 
respirator  facepiece  to  their  faces  for 
proper  Rt.  It  also  permits  them  to  leave 
the  regulated  area  to  wash  their  faces  to 
avoid  petential  skin  irritation  associated 
with  respirator  use. 

OSHA  is  requiring  Tit  testing  of  the 
respirator  because  proper  fit  is  essential 
to  the  performance  of  negative  pressure 
air  purifying  respirators.  In  this  type  of 
respirator,  negative-pressure  is  created 
within  the  facepiece  when  the  wearer 
breathes.  This  may  result  in  benzene 
contaminated  workplace  air  entering  the 
facepiece  through  gaps  and  leaks  in  the 
facepiece  seal,  instead  of  passing 
through  the  absorbent  material. 
Obtaining  a  proper  respirator  fit  may 
require  the  fit  testing  of  a  variety  of 
different  mask  sizes  from  several 
manufacturers  to  select  the  facepiece 
with  the  best  fit  (least  leakage  around 
the  faceseal)  for  each  employee.  A 
properly  fitted  facepiece  will  reduce  the 
inhalation  leakage  to  a  minimum.  Fit 
testing  is  especially  important  for 
benzene  because  of  benzene's  poor  odor 
warning  qualities  at  the  level  set  by  the 
standard. 

OSHA  is  permitting  the  employer  to 
choose  either  quantitative  or  qualitative 
fit  testing  to  add  to  the  performance 
orientation  of  the  standard  and  permit 
the  employer  to  tailor  the  testing  to  the 
circumstances  of  the  employer's 
establishment.  Protocals  for  the  type  of 


testing  the  employer  the  employer 
chooses  are  set  forth  in  Appendix  E. 

Quantitative  fit  testing  is  a  procedure 
whereby  the  level  of  penetration  of  a 
test  agent  of  a  known  concentration  is 
measured  inside  the  facepiece  of  the 
respirator.  Quantitative  respirator  fit 
testing  is  generaly  recognized  as  the 
better  methods  for  determining  how  well 
a  respirator  fits  any  one  individual.  It 
allows  the  employer  to  continue  testing 
until  the  optimum  or  best  fitting 
respirator  is  identified  and  selected  for 
the  employee.  Quantitative  fit  testing 
requires  the  use  of  a  moderately 
sophisticated  testing  equipment  and  is 
more  expensive  than  qualitative  fit 
testing  to  perform,  which  reduces  its 
usefulness  for  many  worksites.  Also 
testing  services  may  not  be  available  in 
all  parts  of  the  country  to  provide 
quantitative  fit  testing  services  for  small 
employers. 

Qualitative  fit  testing  is  a  technique 
whereby  a  person  wearing  a  respirator 
is  tested  to  see  whether  a  test  agent 
with  a  low  odor  threshold  can  be 
detected  inside  the  respirator. 
Qualitative  fit  testing  is  a  more 
subjective  test  than  quantitative  testing 
because  it  depends  on  the  individuals 
ability  to  detect  the  test  agent 

OSHA  believes  that  while 
quantitative  fit  testing  may  have  some 
advantages,  qualitative  testing  which  is 
conducted  in  accordance  with  the 
protocols  described  in  Appendix  E 
accomplishes  the  intent  of  the  standard 
to  assure  that.each  employee  receives 
and  wears  the  respirator  which  provides 
the  greatest  level  of  protection. 
Comments  are  requested  on  all  aspects 
of  fit  testing. 

All  employees  who  work  in  areas  with 
exposure  above  the  PEL  more  than  10 
days  per  year  must  be  included  in  a 
medical  surveillance  program.  This 
provision  ensures  those  individuals  who 
wear  respirators  more  than  a  minimal 
number  of  times  will  be  in  the  medical 
surveillance  program.  Respirator  usage 
presents  an  additional  burden  to  the 
pulmonary  system  of  the  employee.  This 
burden  may  result  in  symptoms  such  as 
shortness  of  breath,  chest  pain, 
dizziness  or  fatigue.  All  of  these 
symptoms  may  be  exacerbated  by  pre- 
existing lung  disease  such  as  chronic 
bronchitis,  emphysema,  asthma  or 
peneumoconiosis.  It  is,  therefore, 
important  that  all  employees  who  will 
be  wearing  respirators  more  than  a 
minimal  number  of  times  be  medically 
screened  to  determine  fitness  for 
respirator  usage.  OSHA  believes  that 
the  physician  can  best  accomplish  this 
through  a  physical  examination, 
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including  a  pubnonar  i  function  test  and 
a  chest  x-ray. 

The  employee  musi  be  properly 
trained  to  wear  the  respirator,  to  know 
why  the  respirator  is  needed,  and  to 
understand  the  limitajtions  of  the 
respirator.  An  understanding  of  the 
hazard  involved  is  necessary  to  enable 
employees  to  take  staps  for  their  own 
protection.  The  respintory  protection 
program  implemented  by  the  employer 
must  conform  to  that  bet  forth  in  29  CFR 
1910.134  which  contains  basic 
requirements  for  prober  selection,  use. 
cleaning  and  mainteraince  of  respirators. 

//.  Protective  Clothing  and  Equipment- 
Paragraph  (h)  T 

The  proposed  standard  requrires  the 
employer  to  provide  and  assure  the  use 
of  personal  protective 
equipment  where  apf 
eye  contact  and  limit  I 
to  liquid  benzene.  T\\\ 
be  provided  at  no  coa 
and  includes  the  use  ti  these  items  as 
may  be  necessary  to  protect  employees 
at  each  particular  wonc  situation  from 
exposure  to  benzene;  including,  where 
appropriate,  such  iterfis  as  face  shields, 
gloves,  aprons,  coveralls,  or  footwear. 

Contact  with  liquid|  benzene  irritates 
the  eyes  and  when  th^re  is  a  realistic 
possibility  of  splashing  the  eyes, 
precautions  are  needed.  Eye  and  face 
protection  is  ciurentlj  required  by  2S 
CFR  1910.133.  and  thd  types  of  safety 
goggles  and  face  shields  required  by  this 
section  to  prevent  eyt  and  face  injury 
are  readily  available  from  safety 
products  companies  i^ationwide. 

The  requirement  in  this  proposed 
benene  standard  has  }een  changed  from 
the  1978  final  benzen(  i  standard  to 
require  personal  proti  ctive  equipment 
"where  appropriate  t(i  limit  dermal 
exposure  to  liquid  bei  izene"  instead  of 
the  former  requiremei  it  to  provide  and 
assure  the  use  of  "im{  termeable 
protective  clothing  ar  d  equipment." 
Dermal  contact  is  to  I  e  "limited",  and 
obviously,  prevented  Iwhere  possible. 
The  language  of  this  proposal  is 
performance  orientec  to  allow  the 
employer  sufficient  f1  ;xibility  to  provide 
the  protective  equipn  ent  for  dermal 
exposure  which  will  1  te  necessary  to 
protect  employees  in  ^articular  work 
situations.  The  1978  p  revision  was  in  the 
exposure  limit  paragr  iph  and  it 
attempted  to  prevent  all  skin  contact. 
This  proposed  stands  rd  is  intended  to 
minimize  not  prohibit  skin  contact.  The 
proposed  provision  ia  simple  to  achieve 
and  is  a  normal  precs  ution  which  should 
be  taken  with  any  to?  ic  chemical. 
Hence,  OSHA  does  n  Jt  believe  a 
detailed  risk  assessm  ent  for  skin 
absorption  is  needed 


Essentially  the  current  proposal  is 
performance-oriented  and  requires  the 
employer  to  survey  the  work  situation. 
The  following  examples  illustrate 
OSHA's  intent  in  carrying  out  this 
provision.  If  the  possibility  of  benzene 
skin  contact  is  slight,  the  employer  need 
not  provide  protective  clothing. 
However,  if  the  employee  does  become 
splashed  with  benzene  or  other 
substances  containing  benzene,  the 
clothing  must  be  immediately  removed 
and  the  enployee  directed  to  wash  the 
effected  area  and  put  on  clean  clothing. 

If  the  possibility  of  benzene  skin 
contact  is  frequent,  the  employer  should 
examine  changing  the  employer's 
control  methodology  since  airborne 
levels  are  likely  to  be  over  the  PEL  In 
addition,  the  employer  then  must 
provide  impermeable  gloves,  other 
appropriate  protective  clothing  and 
aprons.  They  must  be  washed  and 
changed  at  appropriate  intervals.  In 
addition,  they  must  be  sufficiently 
protective  or  changed  often  enough  so 
that  benzene  wetted  clothing  is  not  kept 
in  contact  with  the  skin  for  more  than  a 
few  moments.  This  is  what  OSHA 
intends  by  the  concept  of  limiting  skin 
contact. 

This  approach  grants  an  employer 
flexibility  to  achieve  the  goal  of 
minimizing  benzene  contact  with  the 
skin  in  a  manner  the  employer  chooses. 
However,  being  performance  oriented,  it 
is  of  necessity  more  general  and 
requires  the  employer  to  consider  the 
employer's  manufacturing  processes  to 
achieve  the  desired  goal  in  the  manner 
that  the  employer  believes  is  most 
efficient.  This  provision  is  not  intended 
to  allow  the  employee  to  come  into 
regular  contact  with  benzene  or  benzene 
contaminated  substances. 

Studies  conducted  on  protective 
clothing  and  materials  have  shown  that 
permeation  data  depend  on  benzene 
concentration,  thickness  of  protective 
material,  temperature,  and  age  of  the 
protective  clothing  (Weeks  and  McLeod, 
1982;  ACGIH,  1983)  (Ex.  No.  159-4, 159- 
97).  Liquid  benzene  that  may  be  spilled 
on  aprons,  coveralls,  or  footwear  or 
other  protective  clothing  other  than 
gloves  can  be  wiped  off  within  a  few 
minutes  time.  Therefore,  the  materials 
used  to  make  these  types  of  protective 
clothes  need  to  be  impervious  to 
benzene  only  for  a  few  minutes. 
However,  the  liquid  benzene 
permeability  rate  for  materials  used  to 
make  gloves  needs  to  be  greater  since  it 
is  less  likely  that  it  would  be  wiped  off. 
Breakthrough  times  of  benzene  through 
various  protective  clothing  materials 
differ  widely,  and  the  choice  of  material 
for  protection  against  benzene 
breakthrough  depends  on  the  type  of 


operation  involved  and  length  of  time  of 
contact,  other  solvents  present,  and 
other  factors.  There  is  at  least  one 
substance  which  can  be  used  for  making 
gloves  and  other  protective  clothing, 
viton.  which  is  claimed  to  have  a  900 
minute  breakthrough  time  for  benzene. 
OSHA  feels,  therefore,  that  the  use  of 
personal  protective  equipment  is 
feasible  to  prevent  eye  contact  and  to 
limit  dermal  exposure  to  benzene  in  all 
but  one  industry  sector. 

In  comments  received  in  response  to 
OSHA's  Request  for  Information, 
various  tire  manufacturing  companies 
and  the  Rubber  Manufacturers 
Association  (RMA)  contended  that,  in 
the  tire  manufacturing  industry,  tire 
builders  cannot  use  gloves  of  any  type. 
They  argued  that  gloves  interfere 
substantially  with  tire  production  and. 
can  partially  dissolve  and  become  tacky 
when  exposed  at  or  to  benzene- 
containing  solvent,  thereby  creating  a 
safety  hazard  if  a  worker's  hand  became 
stuck  to  a  rotating  unfinished  tire. 

Tires  are  typically  built  one  ply  at  a 
time  on  a  rotating  drum.  The  industry 
stated  that  manual  contact  with  the 
"tacky"  rubber  (rubber  coated  with 
benzene-containing  solvent)  is 
necessary  for  positioning  each  ply  on 
the  drum  and  for  ensuring  complete 
adhesion  between  plies  or  between  the 
plies  and  treads. 

The  industry  argued  that  the  loss  of 
manual  contact  necessary  for  the 
propoer  "feel"  would  also  significantly 
interfere  with  the  tire  builder's  ability  to 
build  tires  safely  and  with  good  quality. 
(Ex.  No.  142-9.  The  RMA,  page  10-11) 

OSHA  has  preliminarily  concluded 
that  gloves  are  not  a  good  solution  for 
controlling  dermal  contact  with  benzene 
containing  liquids  in  tire  building 
operations.  Tire  manufacturers  can 
come  into  compliance  with  the  standard 
without  using  gloves  by  using  solvents 
initially  with  less  than  0.5  percent 
benzene  and  after  5  years  with  less  than 
0.1  percent  benzene  which  is  feasible  as 
discussed  above.  However,  direct  skin 
contact  with  hydrocarbon  solvents  is  in 
general  not  a  good  idea  because  such 
contact  causes  the  skin  to  become 
excessively  dry  and  may  cause  cracking. 
Consequently,  it  is  believed  advisable  to 
explore  the  idea  of  using  barrier  creams, 
improve  work  practices,  and  the 
wearing  of  gloves  to  avoid  such  contact 
where  practical. 

After  the  internal  draft  of  the 
proposed  standard  and  preamble  had 
been  completed,  OSHA  received  a  letter 
dated  February  16. 1984  from  the  Rubber 
Manufacturers  Association  (Ex.  No.  157) 
concurred  in  by  the  United  Rubber 
Workers  Union  recommending  slightly 
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different  provisions  to  reduce  skin 
absorption.  OSHA  believes  the 
provisions  in  the  proposed  standard  on 
balance  meet  the  concerns  of  the  RMA 
and  URW.  However,  after  considering 
their  more  extensive  comments  and 
other  comments  in  the  public 
proceeding,  OSHA  will,  of  course,  make 
any  appropriate  changes  to  the  proposed 
provision. 

/.  Medical  Surveillance:  Paragraph  (i) 

The  proposed  standard  requires  that 
each  employer  institute  a  medical 
surveillance  program  for  all  employees 
who  are  exposed  at  or  above  the  action 
level  and  below  the  PEL  for  30  or  more 
days  per  yean  for  any  employee  w^o  is 
exposed  above  the  iHSL  for  10  days  or 
more  per  year  and  for  any  employee 
who  was  exposed  above  10  ppm  in  the 
past  for  more  than  30  days  in  a  year 
while  employed  by  the  current  emplojrer 
prior  to  the  effective  date  of  the 
standard.  In  addition,  medical 
examinations  are  to  be  provided  for 
employees  exposed  to  an  emergency 
situation. 

The  purpose  of  medical  surveillance  is 
the  prevention  or  detection  of 
abnormalities  which  may  occur  in  some 
workers  exposed  to  benzene  under  the 
proposed  standard.  The  risk  assessment 
indicates  that  there  is  a  quantified 
increased  incidence  of  leukemia.  The 
survey  of  the  literature  also  indicates 
that  cytopenias  and  aplastic  anemias 
may  occxir.  For  these  reasons,  OSHA 
considers  regular  medical  surveillance 
for  benzene  workers  exposed  at  or 
above  the  action  level  to  be  necessary. 
In  addition,  there  will  be  a  number  of 
workers  who  have  an  increased  risk  of 
developing  leukemia  as  a  result 
exposure  to  concentrations  above  10 
ppm  in  the  past.  OSHA  reqtiests 
comments  on  whether  medical 
examinations  are  needed  for  employees 
who  had  significant  benzene  exposure 
with  prior  employers. 

Yandl's  submission  to  the  1977 
benzene  hearings  reviews  a  number  of 
papers  which  indicate  that  removal  from 
exposure  will  in  most  cases  result  in 
reversal  of  cytopenias  and  the  majority 
of  aplasias.  There  is  also  evidence  from 
Legge,  Hunter,  Hamilton  and  Vigliani 
that  progressive  reductions  in  benzene 
exposures  have  resulted  in  a  reduction 
in  cases  of  benzene  hemopathy, 
including  leukemia. 

Direct  observation  of  the  reduction  in 
cases  of  leukemia  following  reduction  in 
exposure  is  less  easy  to  quantify  than 
other  effects  on  the  blood  principally 
because  most  studies  have  not  had  a 
continuous  follow-up  for  more  than  10 
years  subsequent  to  reduction  or 
elimination  of  benzene  exposures 


(Hembei^,  Vigliani)  (Ex.  Na  159-36, 
128-15).  Goldstein  (Ex.  Nos.  159-106)  is 
of  the  opinion  that  workers  previously 
exposed  to  air  levels  higher  than  10  ppm 
benzene  should  have  their  blood 
examined  when  the  new  standard  is 
promulgated.  Unless  these  workers  are 
further  exposed  at  or  above  the  action 
level  and  fall  under  the  provisions  of  the 
standard,  routine  monitoring  od  the 
basis  of  previous  exposures  alone  is  not 
necessary.  Because  case  recognition  by 
routine  monitoring  may  not  necessarily 
detect  leukemia  before  the  clinical 
manifestations  appear,  OSHA  believes 
that  any  individual  who  develops  early 
signs  and  symptoms  of  leukemia,  such 
as  fatigue,  bruising,  bleeding  or  any 
other  symptoms  which  might  be 
attributable  to  benzene  exposure  should 
consult  the  physician  who  normally 
carries  out  routine  surveillance  as  soon 
as  possible. 

OSHA  concludes  from  the  evidence 
reviewed  that  appropriate  and  adequate 
medical  surveillance  as  prescribed  is 
essential.  The  aim  of  medical 
surveillance  is  to  detect  cytopenias  or 
aplasias  due  to  exposure  to  benzene  at  a 
stage  when  these  conditions  are 
reversible  by  reducing  or  eliminating 
fiu-ther  benzene  exposure,  and  to 
provide  early  recognition  and  possible 
remission  and/or  increased  survival 
time  for  those  who  have  already 
developed  leukemia. 

It  is  recognized  that  some  individuals 
may  be  removed  for  blood  dyscrasiS 
such  as  cytopenias  and  aplasias  not  due 
to  benzene  exposure.  But  since  these 
individuals  may  have  compromised 
bone  marrow  function,  their  removal 
from  benzene  exposure  may  prevent  the 
progression  of  such  disease. 

In  addition,  medical  surveillance  for 
all  workers  exposed  to  benzene  above 
the  action  level  will  provide  more 
comprehensive  information  on  the 
effectiveness  of  the  proposed  standard 
in  reducing  disease  than  has  previously 
been  possible. 

The  aim  of  medical  surveillance  may 
be  summarized  as  follows: 

1.  Early  detection  and  reversal  of 
cytopenias  and  aplasias. 

2.  The  prevention  of  some  leukemias 
by  reducing  dose  to  the  more  susceptible 
workers. 

3.  Early  recognition  and  treatment  of 
those  cases  of  leukemia  which  might 
occur  and  improvement  in  remission 
rate  and  duration. 

4.  Better  evidence  of  the  effectiveness 
of  the  proposed  standard. 

Salient  papers  in  the  medical 
literature  and  opinions  of  scientific  and 
regulatory  bodies  which  have  a  special 
bearing  on  medical  surveillance  can  be 
found  in  recent  reviews  (Ex.  Nos.  2-3. 


128-^59. 126. 15»-105).  This  secUon 
presents  additional  opinions  in  standard 
medical  and  hematological  textbooks  to 
explain  the  reasons  for  the  tests 
specified  and  their  frequency.  The 
information  reflects  a  consensus  of  the 
vast  majority  of  die  medical  community 
and  forms  a  basis  for  the  expected 
toxicity  and  illness  which  a  medical 
surveillance  program  must  tat^get  for 
prevention  or  detection. 

The  large  volume  of  published 
medical  literature  on  benzene  toxicity 
unequivocally  establishes  that  chronic 
exposure  to  this  chemical  is  causally 
associated  most  commonly  with  acute 
myelocytic  leukemia  (AML)  and  its 
variants,  as  well  as  aplastic  anemia  and 
varied  combinations  of  suppression  of 
the  erthrocyte  count  (anemia)  and/or 
the  leucocyte  cell  count  (leukopenia) 
and/or  the  thrombocyte  count 
(thrombocytopenia).  When  all  of  these 
cell  counts  are  below  normal  the 
condition  is  designated  as  pancytopenia. 
Benzene  has  also  been  associated  to 
lesser  degree  with  other  hematologic 
disorders,  including  chronic 
myelogenous  leukemia,  acute  and 
chronic  lymphatic  leukemia,  multiple 
myeloma,  paroxysmal  nocturnal 
hemoglobinuria  (PNH)  and  various 
forms  of  lymphoma  including  hodgkins 
disease. 

Cecil's  Textbook  of  Medicine  (Ex.  No. 
159-105)  states  that  "Workers  exposed 
to  benzene  have  an  increased  risk  of 
acute  myelogenous  leukemian(AML).  In 
these  patients,  bone  marrow  hypoplasia 
and/or  pancytopenia  often  precede  the 
diagnosis  of  leukemia." 

Harrison's  Principles  of  Medicine  (Ex. 
No.  159-62)  states: 

By  far  the  most  important  manifestation  of 
chronic  exposure  to  benzene  i>  bone  marrow 
depressioa  which  may  progress  to  aplastic 
anaemia  and  complete  aplasia  of  the  bone 
marrow.  Individual  susceptibility  to  this 
effect  varies  greatly  and  may  not  become 
apparent  for  months  after  the  initial  exposure 
to  the  poison. 

In  Cancer  Medicine  1982  (Ex.  No.  159- 
26),  it  is  stated  that: 

The  dnigs  implicated  as  leukeroogens  are 
all  known  to  cause  booe  marrow  depression 
and/ or  aplasia.  The  only  compound  with  an 
unequivocal  relationship  to  AML  is  benzoL 
Exposure  to  benzol  sometimes  seemingly 
trivial,  has  been  followed  by  the  development 
of  AML  with  or  without  the  chnically 
recognized  intermediate  steps  of  aplastic 
anaemia,  other  cytopenias,  myelofibrosis  or 
myeloid  metaplasia. 

Benzol  is  synonymous  with  benzene. 
Wintrobe's  textbook  (Ex.  No.  159-102) 
states: 

A  variety  of  chemicals  and  drugs  have 
been  suggested  as  possible  leukemogenic 
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Benzene  has  bee  i  know  as  a  cause  of  fatal 
aplastic  anaemia  si  nee  Santesson's 
description  (1897)  (^f  4  cases  in  workers  in  a 

. .  the  classic  picture  of 
leukopenia,  thromly>cytopenia,  and  poisoning 
by  benzene.  Amon|  exposed  workers  the 
most  common  abnormality  reported  was 
anemia  (48%).  Nexlj  in  frequency  was 
macrocytosis  (47%)|  thrombocytopenia  (33%) 
and  leukopenia  (15%) 

Wintrobe  addst 

There  are  great  vpriations  in  susceptibility 
to  benzene  poisoniag.  Evidence  of  poisoning 
may  appear  in  a  fe^  weeks  or  only  after 
many  years  of  exp<|sure.  or  it  may  not  be 
discovered  until  tha  onset  of  infection  long 
after  exposure  has  ^ased.  Any  degree  of 
exposure  is  potentially  dangerous. 

The  chapter  oiu  AML  in  Cancer 
Medicine  (Ex.  Nol  159-26]  includes  the 
following: 

The  pre-treatmei^  performance  status 
correlates  with  pro^osis.  Those  with  few  or 
no  symptoms  have  6  better  survival  them 
those  with  incapacijlating  symptoms.  This  is 
as  expected  since  plerformance  status  is  a 
summation  of  many  abnormalities  including 
age,  sepsis,  hemorrlage  and  anemia  well  as 
the  individual's  real:tion  to  illness. . . .  The 
presence  of  infectia  n  (defined  as  a  fever 
greater  than  101  *F)  it  the  time  of  diagnosis 
was  correlated  witl  a  significant  decrease  in 
complete  remission  and  survival  time. 

The  informatioi  i  cited  establishes 
those  medical  coi  iditions  which  a 
surveillance  prog  "am  for  benzene 
exposed  employees  must  be  designed  to 
prevent  or  detecti  The  screening  test  for 
that  purpose  is  a  complete  blood  count 
(CBC)  including  a  quantitative 
thrombocyte  count.  From  the 
information  citedjabove,  it  seems 
reasonable  to  conclude  that  early 
detection  of  a  dose  related  marrow 
suppression  and  lemoval  from  benzene 
exposure  will  in  ipany  instances  prevent 
the  progression  to  more  serious  disease 
such  as  aplastic  ^emia  or  leukemia. 

The  medical  su  "veillance  program  can 
be  divided  into  fc  ur  distinct  categories: 
the  initial  examin  ation,  the  periodic 

idditional  examination 
tions  are  abnormal 


that  adherence  to 


examination,  the 

when  blood  cond 

and  the  surveillai  ce  examination 

requirements  folh  twing  an  emergency 

exposure  to  benzi  ine.  OSHA  believes 


the  requirements  of 


the  medical  surveillance  program  will 
enable  the  physician  to  detect  adverse 
health  effects  of  benzene  exposure  at  an 
early  and  therefore  sometimes 
correctable  stage,  and  will  aid  in 
determining  whether  an  individual  can 
wear  a  respirator. 

Initial  Examination 

The  Hrst  examination  is  to  include  a 
detailed  occupational  and  medical 
history,  complete  physical  examination 
and  pertinent  laboratory  evaluation.  The 
following  areas  are  to  be  covered: 

Occupational  history.  Any  past 
exposure  to  chemicals  known  to 
adversely  effect  the  bone  marrow  or  any 
past  hematologic  abnormalities  which 
are  potentially  work  related  should  be 
recorded,  as  well  as  details  of  any 
exposure  to  radiation. 

Medical  history.  Any  past  illness  or 
abnormality  of  the  hematopoietic 
system  should  be  carefully  evaluated. 
Any  medications  used  by  the  worker 
whose  normal  or  adverse  ejects  impact 
upon  the  hematologic  or  cardiovascular 
system  should  be  carefully  noted. 
Smoking  habits  should  be  recorded. 

A  complete  physical  examination. 

Laboratory  evaluation.  A  complete 
blood  count,  including  a  thrombocyte 
count,  erythrocyte  count,  a  leukocyte 
count  with  differential,  hematocrit, 
hemoglobin  and  erthrocyte  indices. 
Some  physicians  believe  that  a 
peripheral  blood  smear  is  essential  to 
routine  medical  surveillance.  Others  are 
of  the  opinion  that  an  automated 
differential  count  is  an  appropriate 
secreening  technique.  OSHA  seeks 
comments  on  this. 

Additional  tests  as  necessary  in  the 
opinion  of  the  examining  physician, 
based  on  alterations  to  the  components 
of  the  blood  which  may  be  related  to 
benzene  exposure. 

For  workers  who  may  wear  a 
respirator  for  more  than  30  days  in  a 
year,  the  initial  examination  is  to  also 
include: 

A  thorough  history  of  difHcuIties 
involving  the  cardiopulmonary  system 
should  be  noted.  A  chest  x-ray  and 
spirometric  test  of  pulmonary  fimction 
shall  be  performed.  The  spirometry  shall 
be  done  consistent  with  the 
recommendation  of  the  American 
Thoracic  Society,  and  include  at  a 
minimum  a  forced  vital  capacity  (FVC) 
and  a  forced  expiratory  volume  at  1 
second  (FEVi).  It  should  be  kept  in  mind 
that  normal  values  for  spirometric  tests 
in  blacks  can  be  significantly  lower  than 
those  for  the  general  population  (Ex. 
Nos.  159-49, 159-107). 

During  physical  examination  special 
attention  should  be  given  the  eyes 
(contact  lenses  or  spectacle  wearing 


may  cause  difficulty  with  full  face  mask 
or  half  mask  wearing  respectively  and 
the  requirements  should  be  consistent 
with  the  respirator  standard),  ears 
(perforated  tympanic  membranes),  facial 
contour  (respirator  Hts),  skin  (facial 
irritation  from  respirators)  and  cardio 
pulmonary  system. 

The  purposes  of  the  initial  medical 
examinations  are:  (1)  To  establish  the 
current  health  status  of  an  employee 
and  whether  employment  in  areas  with 
benzene  exposure  is  appropriate.  (2)  to 
determine  adverse  health  effects 
resulting  from  previous  exposures  to 
benzene  or  other  chemicals,  or 
radiation,  (3)  to  provide  a  baseline 
against  which  future  occupational  health 
examination  results  may  be  measured, 
and  (4)  to  determine  whether  the 
individual  can  safely  wear  a  respirator. 
OSHA  believes  that  the  described 
examination  will  elicit  the  appropriate 
information  to  assess  the  initial  worker 
health  condition  and  allow  for  future 
precise  medical  monitoring. 

The  detailed  medical  history  will  aid 
the  physician  in  interpreting  the  results 
of  the  tests.  The  baseline  blood  count  is 
important.  First,  individual  counts  vary 
and  knowing  the  individual  baseline 
allows  the  physician  to  more  prescisely 
monitor  changes  which  may  result  from 
benzene  exposures.  Secondly,  most  of 
the  employees  monitored  will  have  had 
prior  benzene  exposures,  many  at  levels 
higher  than  the  new  PEL  The  initial 
count  will  provide  information  for  the 
physician  to  base  a  recommendation  of 
whether  further  benzene  exposure  is 
appropriate. 

The  pulmonary  function  tests  (PFT) 
and  x-ray  required  as  baseline 
procedures  are  to  assure  that  those 
people  who  are  required  to  a  negative 
pressure  respirator  will  not  be 
compromised  by  a  pulmonary  deficit  not 
detected  by  regular  clinical 
examinations.  The  pulmonary  function 
test  will  pick  up  obstructive  and 
restrictive  pulmonary  disease  while  the 
x-ray  is  designed  to  pick  up  lesions 
which  may  be  clinically  silent.  There  are 
various  views  among'members  of  the 
medical  community  as  to  whether  the  -' 
chest  x-ray  on  the  initial  and  periodic  • 
medical  examinations  should  be 
required  by  the  standard  or  whether  the 
chest  x-rays  should  be  left  to  the 
discretion  of  the  examining  physician. 
Therefore,  OSHA  seeks  comments  on 
this  issue. 

The  physicians  should,  in  addition, 
consider  if  in  their  opinion  it  is 
necessary  to  evaluate  the  worker's 
ability  to  wear  a  respirator  during  a 
simulation  of  the  physical  stresses  of  the 
actual  work  environment  and  consider 
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whether  additional  laboratory  tests  sutih 
as  an  electrocardiogram,  single  breath 
diffusing  capacity  or  other  pulmonary 
function  tests  are  necessary. 

Periodic  Examination 

OSHA  proposes  periodic  medical 
examinations  to  be  administered  twice 
yearly  in  order  to  detect  at  an  early 
stage  the  pathological  changes  that  lead 
to  the  more  serious  diseases  caused  or 
aggravated  by  benzene  exposure.  By 
detecting  abnormalities  early,  workers 
may  be  removed  from  further  benzene 
exposure.  These  measures  should 
prevent  significant  morbidity  and  may 
improve  prognosis  in  individual  cases. 
OSHA's  preliminary  determination  ihat 
examinations  should  be  given  twice 
each  year  is  based  upon  the  fact  that  the 
serious  diseases  associated  with 
benzene  exposure  can  develop  rapidly 
and  therefore  relatively  frequent 
examinations  at  appropriate  intervals 
are  necessary  to  institute  removal  and 
80  avoid  exposure  to  a  greater  total 
dose. 

Specifically,  in  light  of  the  proven 
connection  between  benzene  and  AML 
and  aplastic  anemia  and  because 
abnormalities  which  may  precede  these 
diseases  are  often  evident  before  the 
onset  of  the  disease  and  in  some  cases 
can  be  reversed,  OSHA  believes 
periodic  examinations  are  necessary  for 
the  following  reasons. 

1.  Early  detection  of  marrow 
suppression  before  the  cell  counts  are 
low  enough  to  be  life  threatening, 
followed  by  removal  should,  in  affected 
persons  prevent  significant  morbidity 
including  hemorrhage  or  infection  or 
mortality  (Ex.  No.  142-31). 

2.  Employee  questioning  and  •    ■ 
counseling  during  the  periodic 
examination  to  determine  possible 
exposure  to  other  bone  marrow  toxins 
(such  as  alcohol,  medications  such  as 
butazolidine,  chloramphenicol, 
immunosuppressive  and  antineoplastic 
agents),  and  other  chemicals  at  work,  in 
hobbies  and  in  the  home  may  enable  the 
physician  to  counsel  the  employee  as  to 
reducing  risks. 

OSHA  believes  that  by  structuring 
periodic  examination  around  these 
goals,  the  overall  objective  of 
significantly  reducing  benzene  related 
adverse  health  effects  can  be  achieved. 
As  noted  above,  eariy  detection  of 
abnormalities  can  extend  and  save 
lives.  The  twice  yearly  frequency  is 
particularly  important  in  detecting 
marrow  suppression  because  the  normal 
life  span  of  the  red  blood  cells  is  120 
days  (Ex.  No.  159-102),  the  platelets  may 
be  gone  in  9  to  12  days  (Ex.  No.  159-102), 
and  the  neutrophils  (the  most  important 
white  blood  cell  to  be  suppressed)  can 


be  lost  in  4  to  10  days  (Ex.  No.  15»-102). 
Early  recognition  followed  by  treatment 
and/or  removal  of  the  worker  from  any 
exposure  to  benzene  is  expected  to 
decrease  the  incidence  of  benzene 
related  diseases  or  prolong  life  in  cases 
of  leukemia. 

OSHA  also  proposes  periodic  medical 
re-evaluation  of  workers  required  to 
wear  respirators.  The  evaluation  is 
necessary  because  the  development  of 
an  illness  or  the  use  of  a  new 
medication  which  may  affect  the 
cardiovascular  system  must  be  assessed 
for  its  possible  bearing  on  respirator 
wearing.  This  will  enable  the  physician 
to  determine  whether  the  individual  can 
safely  continue  to  wear  the  respirator  or 
whether  the  employee  should  be  fitted 
with  another  type  or  removed  from  any 
area  for  which  a  respirator  may  be 
necessary. 

Pulmonary  fimction  tests  need  not  be 
repeated  on  an  annual  basis  since  no 
additional  information  is  likely  to  be 
derived  from  such  practice  but  repetition 
over  a  three  year  period  is  considered  to 
be  a  reasonable  assurance  that  the 
worker  who  is  required  to  wear  a 
respirator  has  not  developed  some 
significant  pulmonary  disability  over  the 
preceding  three  years.  X-rays  need  not 
be  repeated  more  frequently  than  ooce 
every  five  years.  Neither  of  these 
restrictions  preclude  the  physician  from 
using  either  PFTs  or  X-rays  more 
frequently,  if  in  the  clinical  judgement  of 
the  physician  they  are  required. 

Additional  Examinations    . 

The  purpose  of  the  initial  and  periodic 
examinations  is  to  screen  for  employees 
who  have  developed  abnormalities. 
When  abnormalities  in  the  blood  are 
detected,  an  additional  blood 
examination  shall  be  carried  out  to 
confirm  the  findings.  If  the  second  test 
shows  abnormalities  which  cause 
concern  to  the  physician,  the  employee 
shall  be  removed  temporarily  from 
exposure  to  benzene  and  the  examining 
physician  shall  refer  the  employee  to  a 
hematologist/intemist  for  fwther 
examination  unless  the  examining 
physician  has  good  reason  to  beheve 
such  additional  referral  is  not  needed. 
The  purpose  of  removal  at  this  stage  is 
to  avoid  the  possibility  of  deterioration 
in  the  employee's  blood  picture  due  to 
continued  exposure  to  benzene.  Hie 
purpose  of  consultation  with  a 
hematologist/intemist  is  to  provide  the 
necessary  special  tests  and  expertise  to 
make  a  diagnosis  and  to  advise  on 
treatment  and  also  advise  whether 
continued  or  future  exposure  would  be 
an  unacceptable  risk  to  the  health  of  the 
worker. 


Certain  abnormalities  found  through 
routine  screening  are  of  greater 
significance  in  a  benzene  exposed 
worker  and  warrant  immediate 
consultation  with  a  specialist. 
Thrombocytopenia  and  macrocytosis 
are  "considered  important  but  anemia, 
leukopenia  and  an  abnormal  differential 
count  should  also  alert  the  physician.  In 
the  case  of  microcytic  anemias  a 
thorough  search  for  other  causes  of  this 
type  of  anemia  should  be  made  prior  to 
deciding  that  referral  to  a  hematologist/   , 
internist  is  necessary. 

Comment  to  OSHA  has  indicated  that 
due  to  the  varied  geographic  availability 
of  hematologists,  immediate 
consultation  will  not  always  be  p>ossible. 
In  this  situation  immediate  consultation 
with  a  board  certified/eligible  internist 
will  be  necessary.  Future  availability  of 
specialty  consultation  has  been 
questioned  in  Dr.  Fishbeck's  section  of 
the  American  Petroleum  Institutes' 
submission  (Ex.  No.  142-31).  However, 
American  Medical  Association  statistics 
show  that  as  of  31  December  1980  there 
were  67,979  internal  medicine  specialists 
in  the  United  States,  clearly  enough  to 
permit  immediate  consultation  in  any 
area  of  the  country  (Ex.  No.  159-6). 

The  values  that  OSHA  has  selected 
for  the  lower  limits  of  normal  conform 
with  typical  recommendations 
(Appendix  A,  Ex.  No.  159-105.  It  should 
be  remembered  that  these  suggestions 
represent  95%  confidence  intervals, 
therefore  2.5%  of  the  normal  population 
will  have  values  that  fall  below  these 
lower  limits.  Data  fi-om  the  First 
National  Health  and  Nutrition 
Examination  Survey  show  variations  in 
the  normal  range  for  white  cell  counts 
related  to  age,  sex,  race,  and  smoking 
habits  (Ex.  No.  159-56).  Similarly, 
variations  occur  in  the  normal  ranges  for 
other  blood  elements  especially  vtrith 
regard  to  sex  and  geography.  Thus,  all 
these  factors  need  to  be  considered 
when  defining  acceptable  levels  of 
formed  blood  elements  for 
preemployment  assessment  as  part  of 
routine  medical  surveillance  and  for 
decisions  to  refer  benzene  workers  to  a 
hematologist/intemist.  Clearly,  an 
important  element  in  decisionmaking  is 
the  preemployment  white  cell  count 
Any  progressive  change  in  the  white  cell 
count  or  any  other  blood  parameter 
must  be  carefully  monitored,  taking  into 
account  not  only  the  precision  of  the 
method  but  also  the  variation  which 
occurs.  A  count  of  4,000  white  blood 
cells  per  mm'  is  proposed  as  the  lower 
limit  for  normal  below  which  referral  is 
necessary;  any  value  below  this  also 
needs  to  be  assessed  against  the 
preemployment  level  taking  into  account 
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blood  cell  counts  igainst  the 
individual's  basel  ne  count  from  a  pre- 
employment  or  ot|jer  previous 

helpful  in  detecting 
whether  any  abnormality  exists. 

Raised  white  bl  x>d  cell  counts  may  be 
caused  by  various  infections,  physical 
activity  and  smok  ng.  However,  a  rapid 
increase  in  white  blood  cells 
particularly  with  ^bnormal  differential 
count  may  indicat  s  the  onset  of 
leukemia.  Since  si  ich  onsets  may  be 
sudden  and  progr(  !ss  rapidly,  any 
benzene  exposed  worker  who  feels 
unwell  and  mainfiists  symptoms  of 
fatigue,  weakness  loss  of  appetite, 
bruising,  hemorrhi  ige,  or  unexplained 
fever  should  be  er  couraged  to  report  at 
once  to  a  physicia  n.  Medical  and  blood 
examinations  should  be  carried  out 
immediately.  If  th(>  physician  considers 
it  necessary,  the  vorker  may  be  referred 
directly  to  a  hematologist/intemist  since 
early  treatment  of  leukemia  may 
increase  the  lengtl  i  of  survival. 

Setting  the  uppo-  limit  of  the  white 
cell  count  that  requires  consultation  is 
more  difficult.  Wii  itrobe's  Clinical 
Hematology  (App(  indix  A)  recommends 
an  upper  limit  of  n  ormal  of  10,000  cells/ 
mm*.  However,  it  pas  been  pointed  out 
that  using  this  vali  le  in  the  working 
population,  where  external  stresses  such 
as  exercise  can  pr  )duce  an  elevated 
white  cell  count  w  ith  a  normal 
differential  count  i  nay  be  problematic. 
Wintrobe's  curren  textbook  (Ex.  No. 
159-102)  also  supports  this  concept. 

The  main  screer  ing  goal  at  the  upper 
limit  of  normal  in  his  working 
population  is  the  d  etection  of  leukemia. 
Comments  from  Cancer  Medicine  (Ex. 
No.  159-26)  on  wh  te  cell  counts  in  AML 
are  helpful.  Cance '  Medicine  reports 
that  the  median  w  ute  count  of  over 
1,500  patients  wit}  AML  was  between 
15,000  and  20.000/  il.  Ten  percent  of  the 
patients  had  whitg  counts  lower  than 
2,000/ul.  Slightly  ojver  one-quarter  of  the 
patients  had  whitq  counts  less  than 
dicine  also  states 
ocyte  level  is 
ting  cells  are  usually 
emic." 

izing  slightly 
counts  secondary  to 


5,000/ul.  Cancer 
that,  "When  the  I 
elevated  the  circu 
predominately  le 
Therefore,  reco] 
elevated  white  ce 


the  working  envin  rnment  OSHA  has 
decided  not  to  rec  >mmend  an  upper 


level  of  normal  foi 
protection  will  be 


WBC.  Worker 
!  [naintained  by 
stipulating  that  all  leukocyte  differential 
counts,  with  abnoi  malities  in  the 
segmented  neutro]  ihil  and  its  precursors 
require  consideraqon  of  consultation 
with  a  specialist. 

OSHA  believes  that  the  above 
guidelines  for  inte:  preting  the  CBC. 
including  considei  ation  of  referral  to  a 


specialist  when  counts  reach  the 
specified  levels,  are  supported  by 
current  medical  knowledge  and  are 
necessary  to  adequately  protect 
workers.  Some  commenters,  such  as  the 
American  Petroleum  Institute  (Ex.  No. 
142-31)  have  criticized  similar  CBC 
interpretation  guidelines  because  of  the 
number  of  evaluations  that  will  be 
triggered  by  abnormal  blood  counts. 
However,  OSHA  believes  the  risks  of 
serious  adverse  health  ejects  such  as 
leukemia,  aplastic  anemia,  or 
pancytopenia,  coupled  with  possibility 
of  reversal,  treatment  and  improved 
prognosis,  warrant  the  above 
enumerated  provisions.  The  lowering  of 
exposures  to  1  ppm  will  mean  that  the 
number  of  referrals  will  be  small.  Of 
course.  OSHA  welcomes  and 
encourages  public  comment  on  these 
issues  and  its  final  decision  will  be 
based  on  the  record  evidence. 

Emergency  Exposures 

Following  an  emergency  situation  in 
which  a  worker  is  exposed  to  an  excess 
amount  of  benzene,  documentation  of 
enhanced  absorption  of  benzene  through 
a  urinary  phenol  test  is  required  so  that 
increased  medical  surveillance  can  be 
initiated,  if  needed.  The  most 
extensively  used  and  validated  method 
of  detection  in  this  situation  is  the 
urinary  phenol  test  (Ex.  No.  159-82). 
Elevated  urinary  phenol  levels  can  occur 
without  benzene  exposure  (Ex.  No.  159- 
29),  but  these  rare  instances  do  not 
detract  from  the  overall  effectiveness  of 
the  test  when  overexposure  has 
occurred. 

If  urinary  phenol  is  high,  the  employer 
must  provide  a  complete  blood  count  of 
the  employee  at  the  end  of  3  months 
following  emergency  exposure  to 
determine  if  blood  abnormalities  have 
developed  from  the  exposure.  If  they 
have,  a  referral  to  a  specialist  and 
treatment  may  be  needed. 

Technology  permits  automated  gas- 
chromatographic  analysis  for  benzene  in 
blood  (Ex.  No.  159-43).  At  the  levels  of 
exposure  currently  prevalent  in  the 
working  environment  it  appears  that 
measurement  of  blood  benzene  (Ex.  No. 
159-13))  or  breath  benzene  (Ex.  No.  159- 
10)  may  have  valuable  potential.  Since 
benzene  is  rapidly  metabolized,  the 
timing  of  such  tests  may  be  critical. 
Comments  are  requested  on  whether 
such  tests  should  be  required. 

Additional  Provision 

This  standard  provides  that  all 
examinations  and  procedures  shall  be 
performed  by  or  under  the  supervision 
of  a  licensed  physician  without  cost  to 
the  employee.  A  physician  is  the  most 
qualified  person  to  supervise  the  test. 


analyze  the  results  and  make 
recommendations. 

The  proposed  standard  requires  that 
the  employer  provide  the  examining 
physician  with  certain  information.  This 
includes: 

(1)  A  copy  of  the  regulations  and 
appendices. 

(2)  A  description  of  the  employee's    . ,. 
duties  as  related  to  exposure, 

(3)  The  employee's  representative 
exposure  level, 

(4)  Information  regarding  the  use  of     . 
personal  protective  equipment,  and 

(5)  Information  from  previous  work 
related  medical  examinations  not  , 
otherwise  available  to  the  physician. 
The  purpose  of  making  this  information  ' 
available  to  the  physician  is  to  aid  in  the 
evaluation  of  the  employee's  health  in 
relation  to  assigned  duties  and 
determine  fitness  to  wear  personal 
protective  equipment  when  required. 

For  each  examination  required  under 
this  section  the  employer  shall  obtain  a 
written  opinion  from  the  examining 
physician  which  shall  include: 

1.  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  or  is  taking  any 
medication  which  would  place  the 
employee  at  increased  risk  of  material 
impairment  from  exposure  to  benzene  or 
from  the  use  of  personal  protection 
equipment. 

2.  An  opinion  as  to  the  employee's 
ability  to  wear  a  respirator  when  it  is 
required. 

3.  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  trom 
benzene  exposure  which  require  further 
explanation  or  treatment. 

The  physician  shall  not  reveal  in  the 
written  opinion  given  to  the  employer 
specific  findings  of  diagnoses  unrelated 
to  occupational  exposure  to  benzene. 
The  purpose  of  this  provision  is  to  J 

protect  the  privacy  of  the  employee  by  " 
not  having  the  physician  reveal  non- 
occupational related  conditions  to  the 
employer.  This  provision  has  been 
included  in  prior  standards.  OSHA 
requests  comments  on  this  provision. 

"The  employer  shall  provide  a  copy  of 
the  physician's  written  opinion  to  the 
affected  employee  within  15  days  of  its 
receipt.  The  requirement  that  the 
employee  be  provided  with  a  copy  of  the 
physician's  written  opinion  will  ensure 
that  the  employee  is  informed  of  the 
results  of  the  medical  examination. 

Medical  Removal 

OSHA  has  proposed  that  medical 
removal  from  further  benzene  exposure 
should  occur  in  two  circumstances.  The 
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first  is  temporary  removal  when  the 
plant  physician  considers  that  referral  to 
a  hematologist/intemist  is  necessary 
while  waiting  for  the  hematologist/ 
internist  report.  The  justification  for 
temporary  medical  removal  by  the  plant 
physician  while  awaiting  consultation 
by  the  hematologist/intemist  is  based 
on  the  fact  that  in  some  cases,  blood 
abnormalities  may  rapidly  progress  to 
serious  and  possibly  life-threatening 
disease,  and  continued  exposure  could 
risk  such  an  evenL 

Because  of  the  complex  nature  of 
possible  early  blood  changes,  the 
decision  to  refer  an  employee  to  a 
hematologist/intemist  is  a  judgment  by 
the  plant  physician.  A  fall  in  one  or  ^  ,  :  . 
more  types  of  blood  cells  from  the    '  . 
individual's  own  baseline  counts,  even 
thou]^  still  within  the  laboratory  range 
of  normal,  may  be  a  significant  sign. 
Indeed,  the  complexity  of  the  initial 
blood  abnormalities  is  the  reason  for 
referral  to  a  hematologist/intemist 

Second,  following  the  findings  of  the 
hematologist/intemist,  it  will  be    .    . 
necessary  to  decide  whether  the 
employee  can  return  to  work  involving 
benzene  exposure  or  whether  the 
employee  shall  be  kept  away  from 
further  benzene  exposure  either 
permanently  or  until  the  blood  has 
retumed  to  normal.  If  removal  is 
temporary,  an  estimate  is  to  be  made  of 
the  probable  removal  period  and  the 
times  of  further  follow-up  examinations. 
OSHA  considers  that  at  a  PEL  of  1  ppm 
such  removal  procedures  will  be 
minimal  in  number. 

There  are  several  reasons  for 
temporary  or  permanent  removal  on  the 
advice  of  the  hematologist/intemist. 
Early  removal  has  the  best  chance  of 
enabling  the  blood  to  return  to  normal. 
Continued  exposure  could  cause  serious 
progressive  and  possibly  fatal  disease, 
sometimes  with  rapid  onset.  As  just 
discussed,  blood  conditions  can 
deteriorate  rapidly  during  conditions  of 
continuing  exposure.  Removal  and 
treatment  may  prevent  death,  cure 
illness  or  improve  the  employee's 
condition.  Those  factors  are  also 
discussed  at  greater  length  above. 

OSHA  has  not  specifically  proposed 
that  an  employee  temporarily  or 
pemianently  removed  from  areas  of 
benzene  exposuire  be  provided  with 
another  job  in  an  area  with  no  benzene 
exposure.  OSHA  would  expect  that 
employers  in  a  position  to  do  so  would 
do  this,  and  that  the  details  of  such  a 
transfer  are  best  left  to  collective 
bargaining  and  employer  personnel 
policies.  However,  OSHA  invites 
evidence  and  comment  on  whether  there 
is  health  justification  for  including  a 
provision  on  this  matter  and  on  whether 


such  a  provision  should  be  accompanied 
by  wage  retention  in  the  standard. 
OSHA  will  of  course  consider  all  such 
comment  and  evidence  in  determining 
whether  such  a  provision  should  be 
included  in  a  final  standard. 

/.  Communication  of  benzene  hazards  to 
employees:  Paragraph  (j) 

In  this  proposed  benzene  standard. 
OSHA  included  a  new  paragraph 
entitled:  "Communication  of  benzene 
hazards  to  employees",  This  paragraph 
addresses  the  issue  of  transmitting 
information  to  employees  about  the 
hazards  of  benzene  through  the  use  of: 
(1)  Signs  and  labels,  (2)  material  safety 
data  sheets,  and  (3)  information  and 
training.  Previous  OSHA  health 
standards  generally  included  separate 
paragraphs  on  employee  information 
and  training  and  signs  and  labels.  This 
standard  incorporates  both  of  those 
areas  into  this  single  paragraph,  along 
with  material  safety  data  sheet 
provisions  to  be  consistent  with  a  recent 
OSHA  rule  which  addresses  these 
areas. 

On  November  25, 1983,  the 
Occupational  Safety  and  Health 
Administration  published  its  final  rule 
on  Hazard  Communication  at  48  FR 
53280  (29  CFR  19iai200).  The  hazard 
communication  standard  requires  all 
chemical  manufacturers  and  importers 
to  assess  the  hazards  of  the  chemicals 
they  produce  or  import,  and  all 
manufacturing  employers  to  provide 
information  concerning  the  hazards  of 
such  chemicals  to  their  employees.  The 
standard  provides  that:  'This 
transmittal  of  information  is  to  be 
accomplished  by  means  of 
comprehensive  hazard  communication 
programs,  which  are  to  include 
container  labeling  and  other  forms  of 
waming.  material  safety  data  sheets  and 
employee  training." 

Since  the  Hazard  Communication 
Standard  "is  intended  to  address 
comprehensively  the  issue  of  evaluating 
and  communicating  chemical  hazards  to 
employees",  OSHA  proposes  this  new 
paragraph  entitled  "Communication  of 
benzene  hazards  to  employees"  in  an 
effort  to  avoid  repetition  of  those 
requirements  now  comprehensively  laid 
out  in  §  1910.1200.  In  addition,  this  new 
paragraph  has  been  developed  with  the 
intent  of  avoiding  placement  of  a 
duplicate  administrative  burden  on 
those  employers  attempting  to  comply 
with  the  requirements  of  several 
different  applicable  OSHA  health 
standards,  while  at  the  same  time 
providing  the  necessary  protection  - 
afforded  employees  under  the 
provisions  for  signs  and  labels,  material 
safety  data  sheets,  and  employee 


information  and  training.  It  should  be 
noted  that  while  the  communications  of 
benzene  hazards  paragraph  of  the 
benzene  standard  has  been  designed  to 
be  substantively  as  consistent  as 
possible  with  the  hazard 
communications  standard,  the  hazard 
communication  standard  addresses  the 
responsibility  of  employers  to 
downstream  employers.  The 
communication  of  benzene  hazards 
paragraph  of  the  benzene  standard  only 
requires  that  each  covered  employer 
make  the  signs  and  labels,  material 
safety  data  sheets  and  training  and 
information  available  to  that  employer's 
employees.  The  communication  of 
benzene  paragraph  of  the  benzene 
standard  is  to  cover  all  industry 
segments  covered  by  the  benzene 
standard. 

The  proposed  standard  requires  that 
regulated  areas  be  posted  with  signs 
stating:  "Danger,  Benzene,  Cancer 
Hazard,  Flammable-No  Smoking, 
Authorized  Personnel  Only,  Respirator 
Required."  The  proposed  standard 
intends  that  the  posting  of  these  signs 
viiW  serve  as  a  waming  to  employees 
who  may  otherwise  not  know  they  are 
entering  a  regulated  area.  Such  waming 
signs  are  required  to  be  posted 
whenever  a  regulated  area  exists,  that 
is,  whenever  the  permissible  exposure 
limit  is  exceeded.  For  some  work  sites, 
regulated  areas  exist  as  a  permanent 
situation,  where  there  is  an  area  where 
exposures  cannot  be  reduced  below  the 
PEL  by  the  use  of  engineering  controls. 
In  those  situations  the  signs  are  needed 
to  wam  employees  not  to  enter  the  area 
unless  they  are  wearing  respirators  and 
unless  there  is  a  need  for  entering  the 
area. 

Regulated  areas  may  also  exist  on  a 
temporary  basis,  for  example,  during 
maintenance  and/or  emergency 
situations.  The  use  of  waming  signs  in 
these  types  of  situations  is  also 
important,  since  a  maintenance  or 
emergency  situation  would  represent  by 
nature  a  new  or  unexpected  exposure  to 
employees  who  are  regularly  scheduled 
to  work  at  these  sites.  The  posting  of 
signs  at  the  occurrence  of  an  emergency 
or  maintenance  situation  will  help  to 
prevent  unnecessary  exposures  to 
workers  who  may  not  otherwise  know 
or  expect  excessive  benzene  exposure 
levels  and  serves  to  wam  employees  of 
the  need  to  wear  respirators.  These 
signs  are  intended  to  supplement  the 
training  which  employees  are  to  receive 
under  the  other  provisions  of  this 
paragraph,  since  even  trained 
employees  need  to  be  reminded  of  the 
locations  of  regulated  areas  and  of  the 
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precaubons  necessary  to  be  taken 
before  entering  these  dangerous  areas. 
The  proposed  stapidard  specifies  the 
wording  oi  the  warding  signs  for 
regulated  areas  in  order  to  assure  that 
the  proper  warning  ts  given  to 
employees.  OSHA  |eeis  that  the  use  of 
the  word  "Danger"  is  appropriate,  based 
on  the  epidemiologipai  evidence  of  the 
human  carcioogeni^ty  of  benzene. 
"Danger"  is  used  totattract  the  attention 
of  workers,  to  alert  khem  to  the  fact  that 
they  are  in  an  area  where  the 
permissibie  exposule  bmit  is  exceeded, 
and  to  emphasize  the  importance  of  the 
message  that  foiloMs.  The  use  of  the 
word  "Danger"  is  ako  consistent  with 
other  recent  OSHA  health  standards 
dealing  with  carcinogens.  The  proposed 
sign  requirement  also  requires  that  the 
legend  "Respirator  lequired"  be 
included  on  the  warning  sign.  While 
OSHA  recognizes  tS\at  some  employees 
entering  the  regulated  areas  may  not  be 
exposed  above  either  the  8-hour  PEL  of  1 
ppm  or  the  STEL  of  S  ppm  as  averaged 
over  a  IS-minute  penod,  it  is  still 
possible  that  many  employees  who  are 
assigned  to  work  in  these  areas  may 
remain  in  these  locations  for  long 
enough  periods  of  tii  ne  so  that  they 
would  be  needlesslji  overexposed  to    . 
benzene  without  the!  use  of  respirators. 
To  ensiu^  that  thesej  employees  are 
adequately  protected,  it  is  necessary 
that  the  sign  alert  them  to  the  need  to 
wear  respirators.      I 

The  requirements  for  signs  and  labels 
are  consistent  with  potion  6(b)(7)  of  the 
OSH  Act  which  preicribes  the  use  of 
labels  or  other  appropriate  forms  of 
warning  to  apprise  amployees  of  the 
hazards  to  which  thqy  are  exposed.  In 
addition,  the  OSHA  Hazard 
Communication  standard  requires  that 
if  a  hazardous  chemical  is  regulated  by 
OSHA  in  a  sabstance-specific  health 
standard,  "the  chemical  manufacturer, 
importer,  distributor  or  employer  shall 
ensure  that  the  labels  or  other  forms  of 
warning  used  are  in  i  iccordance  with  the 
requirements  of  that  standard."  (see  29 
CFR  1910.1200(f)(3)).  Therefore,  this 
proposed  benzene  standard,  at 
paragraph  {j)(l)(i)  st4te8  the  specific 
labeling  (and  sign)  roquirements  that 
must  be  used  to  warm  employees  of  the 
hazards  to  which  thqy  are  exposed. 

Paragraph  {j){l)(ii)lrequires  that  labels 
or  other  appropriate  iForms  of  warning 
must  be  provided  fon  containers  (as 
defined  in  the  Definitions  paragraph  of 
this  section)  of  benzane  within  the 
workplace  in  accordance  with  the 
requirements  of  the  Hazard 
Communication  stan  lard.  OSHA  is 
proposing  a  specific  abeling 
requirement  which  n  ads:  "Caution, 


Contains  Benzene.  Cancer  Hazard." 
Paragrairfi  (jXl)(iii)  further  requries  that 
this  same  legend  be  affixed  to 
containers  of  benzene  leaving  the 
workplace.  Again  such  labeliDg  is  to  be 
in  accordance  with  requirenents  of 
§  1910.1200(f).  As  stated  in  the  Scope 
and  Application  section  of  this  standard, 
and.  consistent  with  OSFlA's  Hazard 
Communication  standard,  these  labeling 
requirements  do  not  apply  to  pipelines. 
OSHA  also  proposes  in  this  proposed 
benzene  standard  to  require  the 
employer  to  obtain  or  develop  and  to 
distribute  and  provide  access  to  a 
material  safety  data  sheet  for  benzene 
in  accordance  with  the  requirements  of 
29  CFR  1910.1200(gJ.  OSHA  feels  rtiat  a 
properly  completed  material  safety  data 
sheet  (MSDS),  if  readily  avaialble  to 
employees,  can  serve  as  an  excellent, 
concise  source  of  information  regarding 
the  hazards  associated  with  benzene. 
OSHA's  primary  intent  in  this  section  of 
the  proposed  standard,  as  stated  in  its 
recently  promulgated  Hazard 
Communication  standard,  is  to  ensure 
that  employees  will  receive  as  much 
information  as  is  needed  concerning  the 
hazards  posed  by  chemicals  in  their 
workplaces.  The  material  safety  data 
sheet  ensures  that  this  information  will 
be  available  to  them  in  a  usable,  readily 
accessible  and  concise  form.  The 
material  safety  sheet  also  serves  as  the 
central  source  of  information  to 
employees  and  downstream  employers 
who  must  be  provided  with  the  MSDS 
benzene  is  produced  and  shipped  out  of 
the  plant.  In  addition,  the  MSDS  serves 
as  the  basic  source  of  information  on  the 
hazards  of  benzene  essential  to  the 
training  provisions  of  this  and  other 
applicable  health  standards. 

Chemical  manufacturers  and 
importers  have  the  primary 
responsibility,  under  the  Hazard 
Communication  standard,  to  develop  or 
prepare  the  material  safety  data  sheet 
The  manufacturer  or  importer  is  most 
likely  to  have  the  best  access  to 
information  about  the  product,  and  is 
therefore  responsible  for  disseminating 
this  information  to  downstream  users  of 
the  material.  For  employers  whose 
employee's  exposure  to  benzene  is  from 
products  received  from  outside  sources, 
the  information  necessary  for  a 
complete  MSDS  or  the  MSDS  itself  is  to 
be  obtained  from  the  manufactorw  and 
made  available  to  affected  employees. 
The  requirements  for  the  information 
that  is  to  be  contained  on  the  material 
safety  data  sheet  are  explained  in  detail 
at  29  CFR  1910.1200(g). 

Paragraph  ())(3)  of  this  proposed 
benzene  standard  requires  employers  to 
provide  employees  with  information  and 


training  on  benzene  at  the  time  of  initial 
assignment  and  at  least  annually 
thereafter.  The  training  program  is  to  be 
in  accordance  with  the  requirements  ef 
the  Hazard  Communication  standards 
paragrafdis  (h)(1)  and  (2).  incbding 
specific  information  required  to  be 
provided  by  that  section.  In  addition,     . 
employees  are  to  be  provided  with  an  i 
explanation  of  the  contents  of  -  t 

Appendices  A  and  B  of  the  final 
benzene  standard.  Employees  are  to  be 
informed  where  a  copy  of  the  final 
benzene  standard  is  accessible  to  th«n, 
and  receive  a  description  of  the  medicat 
surveillance  program  required  under 
paragraph  (1)  of  diis  proposed  standard. 
Employees  are  also  to  receive  an 
explanation  of  the  information  i 

contained  in  Appendix  C  on  the  medical 
surveillance  guidehnes  lor  benzene. 

OSHA  has  determined  during  other  '  ' 
rulemakings  that  an  inform&tion-  and 
training  program,  as  incorporated  in  this 
proposed  standard  in  an  oversU  ^  ! 

"Communication  of  b«izene  hazards  to  i 
employees"  paragraph,  is  essential  to     i 
inform  employees  of  the  hazards  to 
whirfi  they  are  exposed  and  to  provide  < 
employees  with  the  necessary  ( 

understanding  of  the  degree  to  which     ' 
they  themsefves  can  contribute  toward  '• 
minimizing  health  hazard  potential.  As 
part  of  an  overall  comunication  program 
for  employees,  training  serves  to  explain 
and  reinforce  the  information  presented 
to  employees  on  labels  and  materials 
safety  data  sheets.  These  written  forms 
of  information  and  warning  will  only  be 
successful  and  relevant  when  employees 
understand  the  information  presented 
and  are  aware  of  the  actions  to  be  taken 
to  avoid  or  minimize  exposures  and 
therefore  reduce  the  possibility  of  the     ' 
occurrence  of  adverse  health  effects. 
Training  is  essential  to  an  effective 
overall  hazard  communication  program. 
Active  employee  participation  in 
training  sessions  can  result  in  the  '.' 

effective  communication  of  hazard     '  '.* 
information  to  employees  which  can 
further  result  in  workers  taking 
conscientious  protective  actions  at  their 
job  duties,  thereby  decreasing  the 
possibility  of  occupationally-related 
illnesses  and  injuries. 

OSHA  proposes  the  training  previsioa 
of  this  standard  to  be  in  performance- 
oriented,  rather  than  specified  and 
detailed  language.  The  proposed 
standard,  in  requiring  training  to  be  in 
accordance  with  the  requirements  of  29 
CFR  1910.1200.  lists  the  categories  of 
information  to  be  transmitted  to 
employees  and  not  the  specific  ways 
that  this  is  to  be  accomplished. 

OSHA  believes  that  the  employer  is  in 
the  best  position  to  determine  how  the 
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training  he  or  she  is  providing  is  being 
received  and  absorbed  by  the 
employees.  OSHA  has  therefore  laid  out 
the  objectives  to  be  met  and  the  intent 
of  its  training  to  ensure  employees  are 
made  aware  of  the  hazards  in  their 
wcH^place  and  how  they  can  help  to 
protect  themselves.  The  specincs  of  how 
this  is  to  be  accomplished  are  left  up  to 
the  employer. 

In  response  to  OSHA's  Request  for 
Information,  many  comments  were 
received  that  endorsed  this  approach. 
Conoco.  Inc.  (Ex.  No.  142-27)  suggested 
***  *  *  that  OSHA  consider  diat  aiiy 
education  and  training  requirements  be 
in  performimce  language,  requiring 
employers  to  determine  that  employees 
have  the  necessary  health  and  safety 
information  rather  than  annual 
retraining  on  exactly  the  same  points. 
"*  *  *  and.  "Conoco's  experience  with 
the  vinyl  chloride  standarid,  which 
details  items  to  be  included  in  annual 
training,  has  sho%vn  such  specification 
language  to  be  counter-productive 
because  of  the  required  repetition."  ' 

Other  commenters  stated  that  OSHA's 
Hazard  Communication  standard 
provides  important  requirements  for 
training  provisions  and  that  separate 
requirements  for  training  would  only  be 
redundant,  burdensome,  and 
unnecessary,  and  therefore  should  not 
be  specifically  repeated  in  the  proposed 
benzene  rule.  OSHA  therefore  is 
proposing  to  require  a  training  program 
in  accordance  with  the  requirements  of 
29  CFR  1910.1200  and  intends  that  the 
use  of  such  performance-oriented 
requirements  will  encourage  employers 
to  tailor  their  training  needs  to  their 
specific  workplaces,  thereby  resulting  in 
the  most  effective  training  program 
suitable  for  each  specific  workplace. 

K.  Recordkeeping:  Paragraph  (k) 

The  proposed  benzene  standard 
requires  employers  to  maintain 
exposure  measurement  records  and 
medical  records.  These  requirements  are 
proposed  in  accordance  with  section 
8(c)  of  the  Act  which  requires  employers 
to  keep  and  make  available  such 
records  as  the  Secretary  mayprescribe 
as  necessary  or  appropriate  for  the 
enforcement  of  the  Act,  or  for 
developing  information  regarding 
occupational  accidents  and  illnesses. 

The  proposal  requires  that  an 
exposure  monitoring  record  be 
'  established  for  important  data  required 
by  paragraph  (e)  cf  the  proposed 
standard.  Records  of  employee  exposure 
monitoring  resul  s  are  to  be  maintained 
in  accordance  with  OSHA's  "Access  to 
Employee  Exposure  and  Medical 
Records,"  (29  CFR  1910.20).  Records 
must  include  the  following  information: 


(a)  The  dates,  number,  duration,  and 
results  of  each  of  the  samples  taken, 
including,  where  appropriate,  a 
description  of  the  procedures  used  to 
determine  representative  employee 
exposures;  (b)  a  description  of  the 
sampling  and  analytical  methods  used: 
(c)  a  description  of  the  type  of 
respiratory  protective  equipment  worn, 
if  applicable;  and  (d)  the  name,  social 
security  number,  job  classification  and 
exposure  levels  of  the  employee 
monitored,  and  all  other  employees 
whose  exposure  the  measurement  is 
intended  to  represent 

The  proposal  requires  that  employee 
exposure  measurement  records  be 
maintained  for  each  measurement  taken. 
The  record  may  represent  several 
employee  exposure  measurements,  if 
representative  sampling,  as  described  in 
section  (e),  is  conducted.  Each  employee 
must  have  access  to  the  exposure 
monitoring  records  that  represent  his  or 
her  exposure  levels,  however.  Because 
the  symptoms  of  disease  that  have  been 
related  to  exposure  to  benzene  may  not 
appear  for  years  following  an  initial 
exposure,  the  proposal  requires  that 
records  of  employee  exposure 
measurements  be  retained  for  at  least  30 
years.  This  requirement  is  consistent 
with  the  retention  requirements  of  the 
Access  to  Employee  Exposure  and 
Medical  Records  standard.  29  CFR 
1910.20.  OSHA  believes  these  records 
are  necessary  to  assist  in  the  effective 
evaluation  and  control  benzene  in  the 
workplace.  As  good  records  are  needed 
for  correct  diagnoses,  and  some 
conditions  resulting  from  benzene 
exposure  are  reversible  and  may  not 
develop  for  many  years.  OSHA  believes 
these  retention  periods  are  necessary 
and  appropriate  to  protect  the  health  of 
benzene-exposed  employees. 

In  addition  to  records  on  employee 
exposure  measurements,  the  employer  is 
required  to  establish  and  maintain  an 
accurate  individual  record  for  each 
employee  subject  to  medical 
surveillance  as  required  by  paragraph  (i) 
of  the  proposed  standard.  OSHA 
believes  that  medical  records,  like 
exposure  monitoring  records,  are 
necessary  and  appropriate  to  the 
enforcement  of  the  standard,  to  the 
successful  treatment  of  benzene  related 
disease  and  the  development  of 
information  regarding  the  causes  and 
prevention  of  illness. 

The  record  shall  include:  (1)  The  name 
and  duties  of  the  employee,  (2)  the 
employer's  copy  of  all  physicians 
reports  on  the  employee.  (3)  any 
employee  benzene  related  medical 
compliants  (4)  a  copy  of  the  standard 
and  appendices  or  the  reference  to  the 
employer's  copy  (5)  a  copy  of  the 


information  provided  to  physician's  and 
(6)  a  copy  of  the  employee's  medical  and 
work  history  related  to  any  hematologic 
toxins.  Abnormal  changes  of  blood 
elements  may  be  affected  by  different 
factors  and  therefore  a  good  medical 
history  will  include  specification  of 
known  hemotologic  toxins  to  which  the 
employee  has  been  exposed.  These 
items  constitute  information  necessary 
and  appropriate  for  later  accurate 
diagnoses  and  determinations  that  the 
worker  is  adequately  protected  under 
the  standard. 

The  proposed  standard  requires  that 
medical  records  are  also  to  be  kept  for 
the  duration  of  emplojrment,  plus  30 
years.  'This  retention  period  is  again 
consistent  with  that  specified  in  OSHA's 
Access  to  Employee  Exposure  and 
Medical  Records  standard.  It  is 
necessary  to  keep  these  records  for 
extended  periods  because  of  the  long 
latency  period  commonly  associated 
with  carcinogenesis.  Cancer  often 
cannot  be  detected  until  20  or  30  years 
after  an  initial  exposure  or  initial  onset 
of  disease.  The  extended  retention 
period  is  also  felt  to  be  necessary  for  the 
following  two  reasons:  (1)  Diagnosis  of 
disease  in  employees  is  assisted  by 
having  present  and  past  exposure  data 
as  well  as  the  results  of  medical 
examinations,  and  (2)  the  retention  of 
records  for  extended  periods  enables  a 
review  of  the  adequacy  of  the  standard 
at  a  future  date. 

The  proposal  specifies  that  access  to 
exposure  and  medical  records  by 
employees,  designated  representatives, 
and  OSHA's  shall  be  in  accordance  with 
29  CFR  1910.20,  OSHA's  'Access  to 
Employee  Exposure  and  Medical 
Records"  standard.  The  terms  of  this 
standard  apply  to  records  required  by 
specific  standards,  such  as  this 
proposed  benzene  standard,  as  well  as 
records  which  are  voluntarily  created  by 
an  employer.  Employees  and  their 
designated  representatives  are.  in 
general,  allowed  unrestricted  access  to 
exposure  monitoring  records.  Access  to 
medical  records  is  also  provided  for 
employees,  and.  if  the  employee  has 
given  specific  written  consent,  for  the 
employee's  designated  representatives. 
OSHA  retains  access  to  both  kinds  of 
records,  but  its  access  to  personally 
identifiable  records  is  made  subject  to 
rules  of  agency  practice  and  procedure 
concerning  OSHA  access  to  employee 
medical  records,  which  have  been 
published  at  29  CFR  1913.10  (see  45  CF 
35384). 

The  transfer  of  employee  exposure 
monitoring  and  medical  records  is  to  be 
in  accordance  with  the  provisions  of 
paragraph  (h)  of  29  CFR  1910.20.  If  an 
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employer  ceases  to  an  business  and 
there  is  no  snccessorj  employer,  the 
employer  is  to  notify' NIOSH  and 
transmit  the  records  ^o  the  Director  of 
NIOSH  for  retentioDJ  if  requested. 

OSHA  believes  thf  collection  and 
retention  of  these  exposure  monitoring 
and  medical  records  is  necessary  to 
protect  workers  fron  significant  risk  and 
to  allow  for  futttrc  assessment  of  the 
standard's  pennistible  exposure  limit 
and  other  piovisiensj  OSHA  seeks 
comment  on  these  specific  provisions. 

Requirements  for  recordkeeping  under 
the  Paperwork  Reduction  Act  are 
discussed  imder  Section  XII  Clearance 
of  Information  CoUection  Requirements. 

L  Observation  of  Mav'torutg: 
Paragraph  (1)  I 

This  proposed  beniene  standard 
contains  provisions  fir  the  observation 
of  exposure  monitoriikg.  This  provision 
is  in  accordance  withj  section  8(c)  of  the 
OSH  Act  which  requires  that  employers 
provide  employees  and  their 
representatives  with  the  opportunity  to 
observe  monitoring  ol  employee 
exposures  to  toxic  substances  or 
harmful  physical  agents.  Observation 
procedures  are  set  fojth  which  require 
the  observer,  whetheij  it  be  an  employee 
or  a  designated  representative,  to  be 
provided  with  the  per 
clothing  and  equipme^ 
to  be  worn  by  the  em| 
working  in  the  area, 
required  to  assure  the 
clothing  and  equipem4nt  or  respirators, 
and  is  responsible  forjrequiring  that  the 
observer  complies  wi(h  all  other 
applicable  safety  andlhealth  procedures. 

M.  Effective  dotes:  paragraph  (m) 

It  is  proposed  that  standard  become 
effective  90  days  afte?  date  of 
publication  in  the  Fedbral  Register. 
OSHA  proposes  that  i  he  requirements  of 
paragraphs  (a)  throug  i  (m)  of  the 
standard  be  complete  1  sixty  (60)  days 
after  the  effective  dat  s  of  the  final  rule 
except  for  paragraph  f)(>).  which  sets 
forth  the  requirement!  for  engineering 
and  work  practice  cor  trols. 
Consequently  employ^  \n  will  have  5 
months  from  publicati  an  to  accomplish 
those  requirements  w  lich  OSHA 
believes  is  adequate  t  me. 
Implementation  dates  for  the  completion 
of  the  engineering  anc  work  practice 
requirements  are  prop  Dsed  to  be  no  later 
than  2  years  after  the  jffective  date  of 
the  final  rule.  This  is  t )  allow  affected 
employers  sufficient  ti  me  to  design 
(where  necessary),  ob  :ain,  and  install 
the  necessary  control  -quipment.  OSHA 
solicits  conunents  on  I  le  adequacy  of. 
these  proposed  start-u  p  dates. 


Bonal  protective 
It  that  is  required 
^loyees  who  are 
le  employer  is 
I  use  of  such 


N.  Appendices:  Paragraph  (nj 

Five  appendices  have  been  included 
at  the  end  of  this  proposed  standard. 
Appendices  A,  B,  C,  and  D  have  been 
included  primarily  for  purposes  of 
information.  None  of  the  statements 
contained  in  Appendices  A,  B,  C  and  D 
should  be  construed  as  establishing  a 
mandatory  requirement  not  otherwise 
imposed  by  the  standard,  or  as 
detracting  from  an  obligation  which  the 
standard  does  impose.  However,  the 
protocals  for  respiratory  fit  testing  in 
Appendix  E  are  binding. 

Appendix  A  contains  information  on 
the  description  and  exposure  levels  of 
benzene.  Also  provided  in  Appendix  A 
is  information  on  the  health  hazards 
associated  with  exposure,  descriptions 
of  protective  clothing  and  equipment, 
emergency  and  first  aid  procedures, 
medical  requirements,  provisions  for  the 
observation  of  monitoring,  access  to 
exposure  and  medical  records,  and 
precautions  for  the  safe  use,  handling 
and  storage  of  benzene. 

Appendix  B  contains  "substance 
technical  guidelines"  for  benzene, 
including  physical  and  chemical  data, 
spill  and  leak  procedures  including 
waste  disposal  methods,  and  other 
miscellaneous  precautions  for  the  safe 
handling  of  benzene. 

Appendix  C  contains  the  medical 
surveillance  guidelines  for  benzene. 
Included  in  these  guidelines  are  a 
description  of  the  routes  of  entry,  the 
toxicology  and  symptoms  and  signs 
associated  with  benzene  exposure, 
information  on  the  treatment  of  acute 
toxic  effects,  and  surveillance  and 
preventive  considerations,  including 
hematology  guidelines  which  may  be 
useful  to  physicians  in  conducting  the 
medical  surveillance  program  required 
by  section  (i)  of  this  proposed  standard. 

Appendix  D  gives  details  of  the 
OSHA  sampling  and  analytical  methods 
for  use  in  monitoring  emloyee  exposures 
to  benzene. 

Appendix  E  gives  detailed  fit  testing 
procedures  that  are  to  be  followed  for 
qualitative  and  quantitative  fit  testing  of 
negative  pressure  respirators.  Various 
Protocols  for  qualitative  and 
quantitative  fit  tests  are  outlined  in 
detail. 

All  the  Appendices  are  designed  to 
aid  the  employer  in  complying  with  the 
requirements  of  the  standard.  Paragraph 
(j)  of  this  proposed  standard  on  the 
"communication  of  benzene  hazards  to 
employees"  specifically  requires  that  the 
contents  of  the  standard  and 
Appendices  A  and  B  be  made  available 
to  affected  employees.  Information 
contained  in  Appendix  C  on  medical 
surveillance  is  to  be  explained  to 


affected  employees.  The  information  in  . 
Apendix  C  also  provides  information 
needed  by  the  pbjrsioan  to  evaluate  the 
resuhs  of  the  medical  examination. 

XI.  Environmental  Impact 

Environmeaiaf  Assessment  Finding  of 
No  Si^ificant  Impact 

The  proposed  revisions  to  the  benzene 
standard  have  been  reviewed  in 
accordance  with  the  requiremens  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1968  (42  U.S.C.  4321  et  seq.),. 
the  Council  on  Environmental  Quality 
(CEQ)  NEPA  regulations  (40  CFR  Part 
1500).  and OSHAs DOL NEPA 
Compliance  procedures  (29  CFT(  Part  11). 

As  a  result  of  this  review,  the 
Assistant  Secretary  has  determined  that 
the  proposed  rale  will  not  have  a 
significant  impact  on  the  external 
environment.  Impacts  on  the  workplace 
environment  are  discussed  in  other 
portions  of  this  preamble. 

In  January  1978,  OSHA  published  a 
Final  Environmental  Imapct  Statement 
(FEIS)  on  Benzene.  That  document 
concluded  that  the  benzene  standard 
would  benefit  the  workplace 
environment  by  reducing  benzene 
exposures,  thereby  decreasing  the 
incidence  of  leukemia  and  other  blood 
abnormalities  in  workers.  Beneficial 
impacts  to  the  external  environment 
were  considered  to  result  from  the 
control  of  fugitive  emissions  to  the 
ambient  atmosphere.  The  proposed 
action  was  further  determined  not  to 
have  any  significant  adverse  effects  on 
the  general  quality  of  the  human 
environment  external  to  the  workplace, 
particularly  in  terms  of  ambient  air 
quality,  water  quahty,  or  solid  waste 
disposal. 

Under  the  present  proposed  revisions 
to  the  benzene  standard,  there  have 
been  some  changes  in  the  scope  of  the 
standard,  the  definitions  of  benzene  and 
benzene  mixtures,  and  in  the  monitoring 
provisions  as  well  as  some  language 
modifications  throughout.  The  8-hour 
time-weighted  average  (TWA)  of  1  part 
per  million  (ppm),  with  a  ceiling  of  5 
ppm  over  a  15-minute  sampling  period, 
remains  the  same. 

Although  the  scope  of  the  proposal 
now  includes  some  bulk  plants  and 
excludes  some  bulk  terminals  (i.e.,  those 
using  vapor  control  systems),  there  does 
not  appear  to  be  any  significant 
environmental  effect  as  a  result  of  this 
change.  The  net  effect  of  the  standard  is 
to  exclude  facilities  which  already  have 
vappr  recovery  system  to  reduce 
benzene  emission  to  the  external 
environment  because  those  systems 
reduce  employee  exposure  below  the  0.5 
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ppm  action  level.  Some  employers  who 
do  not  already  have  vapor  recovery 
systems,  may  be  encouraged  to  install 
them  to  reduce  exposures  of  their 
employees  which  will  also  reduce 
benzene  emissions  to  the  external 
environment. 

Worker  exposure  to  benzene 
emissions  occurs  during  manual  tank 
gauging  and  open-hatch  top  loading  and 
unloading  operations.  During  tank 
gauging  procedures,  exposures  can  be 
reduced  or  eliminated  by  work 
practices.  For  example,  the  worker 
lowering  the  gauging  tape  into  the  tank 
should  stand  upwind  from  the  hatch. 
This  work  practice  would  have  no 
impact  on  the  amount  of  benzene 
presently  emitted  to  the  ambient 
atmosphere. 

During  open-hatch  loading  operations 
worker  exposures  could  be  reduced  by 
the  use  of  closed  hatch  loading  arms. 
This  equipment  prevents  the  release  of 
vapors  from  the  hatch  and  consequently 
would  be  beneficial  to  the  worker  and  to 
the  external  environment.  Where  bottom 
hatch  loading  procedures  are  used, 
worker  exposure  would  be  reduced 
since  benzene  emissions  would  be 
diverted  from  the  worker's  breathing 
zone.  In  these  cases,  however,  there 
would  be  no  change  in  present  ambient 
air  conditions.  Where  closed  controls 
such  as  vapor  control  systems  are 
implemented  there  would  be  no 
emissions  released  to  the  ambient  air, 
thereby  having  a  beneficial  effect  on  the 
environment.  By  and  large,  the  overall 
effect  of  these  controls  and  work 
practices  on  the  external  environment 
would  not  be  significant,  since  most 
plants  and  terminals  either  meet  or 
exceed  compliance  requirements  of  the  1 
ppm  PEL. 

The  1978  FEIS  also  discussed  a  1.0 
percent  exclusion  for  mixtures  (0.1 
percent  after  1  year  from  the  date  of 
promulgation  of  the  final  rule)  which 
intended  to  exempt  from  the  permanent 
standard  those  substances  where  the 
benzene  content  was  reduced  to  the 
greatest  extent  possible. 

The  current  proposal  revises  the 
percentage-exclusion  provision  for 
current  mixtures  of  0.5  percent  and  gives 
employers  5  years,  instead  of  1  year, 
from  promulgation  of  the  final  rule  to 
reformulate  products  or  to  fmd 
substitutes  in  order  to  meet  the  0.1 
percent  level.  The  exemption  of  work 
operations  where  the  only  exposure  to 
benzene  is  from  liquid  mixtures  of  0.1 
percent  or  less  of  benzene  by  volume 
would  typically  result  in  worker 
exposures  below  the  action  level.  These 
modifications  in  this  provision  are  not 
anticipated  to  have  any  significant 
effects  beyond  the  workplace,  but  would 


benefit  the  environment  to  the  extent 
that  more  benezene-containing  products 
would  be  reformulated  or  substituted 
with  other  less  hazardous  ones. 

The  FEIS  discussed  the 
implementation  of  an  action  level  as  one 
alternative  to  the  1977  proposed  action. 
The  major  advantage  of  the  action  level 
is  to  protect  employees  from  potential 
exposures  in  excess  of  the  PEL  by 
implementing  certain  provisions  before 
that  PEL  is  reached  or  exceeded.  This 
means  that  employers  would  be 
required  to  institute  certain  minimum 
monitoring,  medical  surveillance, 
training,  and  recordkeeping  activities  at 
the  action  level.  The  implementation  of 
the  proposed  0.5  ppm  action  level  is  not 
anticipated  to  have  any  significant 
environmental  impact  outside  of  the 
workplace.  As  with  other  work  practices 
and  procedures,  however,  to  the  extent 
that  they  are  implemented  and  are 
successful  in  avoiding  or  eliminating 
occurrences  of  accidental  spills  or 
improper  disposal  of  wastes  there  is  a 
potential  for  some  benefit  to  the 
external  environment. 

Other  modifications  in  the  language  of 
the  proposal  and  in  the  monitoring 
provisions  are  not  anticipated  to  have  a 
significant  effect  outside  of  the 
workplace. 

The  conclusions  drawn  in  the  1978 
FEIS  remain  valid  and  therefore  no 
amended  impact  statement  is  required 
by  this  OSHA  action.  The  preceding 
paragraphs  and  the  preamble  to  the 
NPRM  serve  as  the  environmental 
assessment  and  finding  of  no  significant 
impact.  OSHA,  of  course,  reserves  the 
right  to  perform  additional 
environmental  analyses  based  on 
information  and  comments  received  in 
response  to  this  notice. 

XII.  Clearance  of  Information  Collection 
Requirements 

On  March  31, 1983,  the  Office  of 
Management  and  Budget  (OMB) 
published  a  new  5  CFR  Part  132a 
implementing  the  information  collection 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  (48  FR 
13666).  Part  1320,  which  became 
effective  on  April  30, 1983,  sets  forth 
procedures  for  agencies  to  follcM  in 
obtaining  OMB  clearance  for  collection 
of  information  requirements  contained 
in  proposed  rules  to  OMB  not  later  than 
the  date  of  publication  of  the  proposal  in 
the  FederafRegister.  It  also  requires 
agencies  to  include  a  statement  in  the 
notice  of  proposed  rulemaking, 
indicating  that  such  information 
requirements  have  been  submitted  to 
OMB  for  review  under  Section  3504  (h) 
of  the  Paperwork  Reduction  Act. 


In  addition  to  the  above  requirements, 
applicable  federal  regulations  also 
provide,  5  CFR  1320.4(a);  1320.5(a).  and 
1320.5(d)  respectively  as  follows: 

An  agency  shall  not  engage  in  a  collection 
of  information  without  obtaining  Office  of 
Management  and  Budget  (OMB)  approval  of 
the  collection  of  information  and  displaying  a 
currently  valid  control  number  and.  unless 
OMB  determines  it  to  be  inappropriate,  an 
expiration  date. 
***** 

Notwithstanding  any  other  provision  of 
law,  no  person  shall  be  subject  to  any  penalty 
for  failure  to  comply  with  any  information 
collection  request  if  the  request  does  not 
display  a  currently  valid  OMB  control 
number,  or,  in  the  case  of  an  information 
collection  request  which  is  submitted  to  nine 
or  fewer  persons,  the  request  fails  to  state 
that  for  this  reason  it  is  not  subject  to  OMB 
review  under  the  Act. 
***** 

Whenever  a  member  of  the  public  is 
protected  from  imposition  of  a  penalty  under 
this  section  for  failure  to  comply  with  a 
collection  of  information,  such  penalty  may 
not  be  imposed  by  an  agency  directly,  by  an 
agency  through  judicial  process.  Or  by  any 
other  person  through  judicial  or 
administrative  process. 

The  sections  of  the  proposed  benzene 
standard  which  may  create 
recordkeeping  requirements  are 
paragraphs  (e)  exposure  monitoring, 
(f)(2)  compliance  program,  (i)  medical 
surveillance,  (j)  communication  of 
benzene  hazards,  and  (k)  recordkeeping. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  and  the 
regulations  issued  pursuant  thereto, 
OSHA  certifies  that  it  will  submit  the 
information  collection  requirements 
contained  in  its  proposed  rule  on 
occupational  exposure  to  benzene  to 
OMB  for  review  under  section  3504(h)  of 
that  Act.  Comments  on  these 
information  collection  requirements  may 
be  submitted  by  interested  persons  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Deskpfficer 
for  OSHA. 

XIII.  Public  Participation — ^Notice  of 
Hearings 

Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  all  issues  with  respect  to 
this  proposed  standard.  These 
comments  must  be  postmarked  on  or 
before  February  14, 1986.  and  submitted 
in  quadruplicate  to  the  Docket  Officer, 
Docket  No.  H-059C,  Room  N-3670,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  Written  submissions  must 
clearly  identify  the  provisions  of  the 
proposal  which  are  addressed  and  the 
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position  taken  wi 
issue. 

The  data,  views 
are  submitted  wil 
public  inspection 
above  address.  All 
submissions  will 
record  of  the  proceeding 

Oral  Hearings 


h  respect  to  each 


an  opportunity  to 


and  arguments  that 
>  be  available  for 
3nd  copying  at  the 
1  timely  written 
)e  made  a  part  of  the 


Pursuant  to  see!  ion  6(b)(3)  of  the  Act, 


submit  oral  testimony 


concerning  the  iss  ues  raised  by  the 
proposed  standar  1  will  be  provided  at 
four  informal  pub  ic  hearings  scheduled 
to  begin  at  10:00  /  .M.  at  places  and  on 
dates  as  follows: 

Washington.  DC  j  March  11. 1988,  The 
Auditorium,  Frajnces  Perkins 
Department  of  I  abor  Building,  Third 
and  Constitutioi  i  Avenue  NVV-, 
Washington.  DQ  20210. 
New  Orleans,  LA:  March  25, 1986,  Peach 
Tree  Room,  Regency  Conference 
Center  (Use  500  Poydras  Plaza 
entrance),  Hyat  Regency — New 
Orleans,  At  Lou  siana  Superdome, 
Poydras  at  Loyola  Avenue,  New 
Orleans,  Louisi^a  70140  (Telephone: 
504-561-1234).  I 
Los  Angeles.  CA:  |vpril  2. 1986,  Redondo 
Room,  Sheratonl  Plaza — La  Reina 
Hotel,  6101  We^  Century  Boulevard, 
Los  Angeles,  Caifomia  90045-5308 
(Telephone:  213|642-1111). 
Chicago,  IL:  April  B,  1986,  TWA/NWO 
Room,  Hyatt  Recency  O'Hare,  9300 
West  Bryn  Mav*  r  Avenue,  River  Road 
at  Kennedy  Exp  *essway,  Rosemont, 
Illinois  60018  (T  >lephone:  312-696- 
1234). 

All  persons  des  ing  to  participate  at 
the  hearings  must  file  in  quadruplicate  a 
notice  of  intentionj  to  appear  postmarked 
on  or  before  Febniary  14, 1986, 
addressed  to  Mr.  Jom  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket 
No.  H-059C.  Roon  N-3662,  U.S. 
Department  of  Lai  or.  Third  Street  and 
Constitution  Aver  ue  NW.,  Washington, 
DC  20210;  telephone  202-523-8024. 

The  notices  of  intention  to  appear 
which  will  be  aval  (able  for  inspection 


and  copying  at  the 
(Room  N-3670),  te 


OSHA  Docket  Office 
ephone  202-523-7894, 


must  contain  the  f  lUowing  information: 

(1)  The  name,  a(  dress,  and  telephone 
number  of  each  pe  rson  to  appear 

(2)  The  capacity  in  which  the  person 
will  appear, 

(3)  The  approxir  late  amount  of  time 
requested  for  the  {  resentation; 

(4)  The  specific  ssues  that  will  be 
addressed; 

(5)  A  detailed  stktement  of  the 
position  that  will  1  le  taken  with  respect 
to  each  issue  addr  >ssed; 


(6)  Whether  the  party  intends  to 
submit  documentary  evidence,  and  if  so, 
a  brief  summary  of  that  evidence;  and 

(7)  At  which  hearing  on  hearings  the 
party  wishes  to  testify. 

Filing  of  Testimony  and  Evidence 
Before  Hearings 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide  in 
quadruplicate  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing 
to  the  OSHA  Division  of  Consumer 
Affairs.  This  material  must  be  received 
by  February  26, 1986  and  will  be 
available  for  inspection  and  copying  at 
the  OSHA  Docket  Office.  Each  such 
submission  will  be  reviewed  in  light  of 
the  amount  of  time  requested  in  the 
notice  of  intention  to  appear.  In  those 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amoimt  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact. 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presentation,  and 
may  be  requested  to  return  for 
questioning  at  a  later  time. 

Conduct  of  Hearings 

The  hearings  will  commence  at  10:00 
a.m.  according  to  the  schedule  specified 
above,  witlyresolution  of  any  procedural 
matters  relating  to  the  proceeding.  The 
hearings  will  be  conducted  in 
accordance  with  29  CFR  Part  1911  and 
the  prehearing  guidelines  which  will  be 
sent  to  all  persons  who  file  a  notice  of 
intention  to  appear.  The  hearings  will  be 
conducted  in  as  expedited  a  manner  as 
possible,  compatible  with  a  full 
development  of  the  record  and  the  rights 
of  the  parties. 

The  hearings  will  be  presided  over  by 
an  Administrative  Law  Judge  who  will 
have  all  the  powers  necessary  or 
appropriate  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
Part  1911  and  the  prehearing  guidelines, 
including  the  powers: 

1.  To  regulate  the  course  of  the    . 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections,  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  limit  the  time  for  questioning; 

5.  To  regulate  the  conduct  of  the 
hearing  by  appropriate  means;  and 

6.  To  keep  the  record  open  for  a 
reasonable  stated  time  to  receive 
additional  written  data,  views  and 


arguments  from  any  person  who  has 
participated  in  the  oral  proceeding. 

Following  the  close  of  the  hearings  or 
of  any  posthearing  comment  period,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  to  the  Assistant 
Secretary  of  Labor  for  Occupational    ' 
Safety  and  Health.  The  Administrative 
Law  Judge  does  not  make  or  recommend 
any  decisions  as  to  the  content  of  a  final 
standard.  The  proposed  standard  will  be 
reviewed  in  light  of  all  oral  and  written 
submissions  received  as  part  of  the 
record,  and  final  decisions  will  be  taken 
by  the  Assistant  Secretary  based  upon 
the  entire  record  in  this  proceeding. 

State  Plan  Applicability 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  a  final  standard. 
These  States  include:  Alaska,  Arizona, 
California,  Connecticut  (for  State  and 
local  government  employees  only), 
Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 
Nevada,  New  Mexico,  New  York  (for 
State  and  local  government  employees 
only).  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  Wyoming.  Until  such  time 
as  a  State  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate. 

Authority 

This  document  was  prepared  under 
the  direction  of  Patrick  R.  Tyson,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Pursuant  to  sections  6(b)  and  8  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655,  657),  it  is  hereby  proposed  to 
amend  Part  1910  of  29  CFR  by  adding  a 
new  permanent  standard  for 
occupational  exposure  to  benzene  as 
§  1910.1028  as  set  forth  below  and  to 
make  consequential  amendments  to      ' 
Table  Z-2  of  §  1910.1000.  In  addition.  • 
pursuant  to  section  4(b)(2)  of  the  Act, 
OSHA  has  determined  that  this  new 
standard  would  be  more  effective  than 
the  corresponding  standards  now  in 
Subpart  B  of  Part  1910,  and  in  Parts  1915, 
1918,  and  1926  of  Title  29,  Code  of 
Federal  Regulations.  Therefore,  these 
corresponding  standards  would  be 
superseded  by  this  new  §  1910.1028. 
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List  of  Subjects  in  29  CFR  Part  1910 

Benzene,  Occupational  safety  and 
health.  Chemicals.  Cancer,  Health.  Risk- 
assessment. 

Signed  at  Washington.  D.C..  this  3  day  of 
December  1985. 
Patrick  R.  Tyson, 
Acting  Assistant  Secretary  of  Labor. 

OSHA  proposes  to  amend  Part  1910  of 
Title  29  of  the  Code  of  Federal 
Regulations  as  follows: 

Part  1910— [AMENDED] 

1.  The  authority  citation  for  Subpart  Z 
of  Part  1910  would  be  amended  by 
adding  a  citation  for  §  1910.1028  to  read 
as  follows: 

Authority:  Sees.  6.  8,  Occupational  Safety 
and  Health  Act.  29  U.S.C.  855,  657;  Secretary 
of  Labor's  Orders  12-71  (36  FR  8754).  8-76  (41 
FR  25059),  or  9-83  (48  FR  35736)  as  applicable; 
and  29  CFR  Part  1911; 
*         *         * 

§  1910.1028  also  issued  under  29  U.S.C.  653 

***** 

2.  A  footnote  "1"  would  be  added  to 
the  word  "Benzene"  in  Table  Z-2  of 
Section  1910.1000  to  read  as  follows: 

§19iai000    [AmwKted] 

■  This  standard  applies  only  to  the  industry 
segments  exempt  from  the  1  ppm  benzene 
standard  of  §  1910.102& 

3.  It  is  proposed  to  add  a  new 

§  1910.1028  and  Appendices  A,  B,  C,  D 
and  E  to  read  as  follows: 

§1910.1028    Benzsna. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposures  to  benzene,  Chemical 
Abstracts  Service  Registry  No.  71-43-2, 
except  as  provided  for  in  paragraph 
(a)(2)  of  this  section. 

(2)  This  section  does  not  apply  to: 

(i)  The  storage,  transportation, 
distribution,  dispensing,  sale  or  use  of 
gasoline,  motor  fuels,  or  other  fuels 
containing  benzene  subsequent  to  its 
final  discharge  from  bulk  wholesale 
storage  facilities. 

(ii)  The  work  operations  at  bulk 
wholesale  storage  facilities  which  use 
vapor  control  systems  for  all  loading 
and  unloading  operations,  except  for  the 
provisions  of  29  CFR  1910.1200  as 
incorporated  into  this  standard  and  the 
emergency  provisions  of  this  standard. 

(iii)  The  storage,  transportation, 
distribution  or  sale  of  benzene  or  liquid 
mixtures  containing  more  than  0.1 
percent  benzene  in  intact  containers  or 
in  transportation  pipelines  sealed  in 
such  a  manner  as  to  contain  benzene 
vapors  or  liquid,  except  for  the 
provisions  of  29  CFR  1910.1200  as 
incorporated  into  this  standard  and  the 
emergency  provisions  of  this  standard. 


(iv)  Containers  and  pipelines  carrying 
mixtiu«s  with  less  than  0.1  percent 
benzene. 

(v]  Woric  operations  where  the  only 
exposure  to  benzene  is  from  liquid 
mixtures  containing  0.5  percent  (0.1 
percent  after  (insert  date  5  years  after 
publication  date  of  final  standard))  or 
less  of  benzene  by  volume,  or  the  vapors 
released  from  such  liquids. 

(vi)  Oil  and  gas  drilling,  production 
and  servicing  operations. 

(b)  Definitions. 

"Action  level"  means  an  airborne 
concentration  of  benzene  of  0.5  ppm 
calculated  as  an  8-hour  time-weighted 
average. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

"Authorized  person"  means  any 
person  specifically  authorized  by  the 
employer  whose  duties  require  the 
person  to  enter  a  regulated  area,  or  any 
person  entering  such  an  area  as  a 
designated  representative  of  employees 
for  the  purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring 
procedures  imder  paragraph  (1)  of  this 
section,  or  any  other  person  authorized 
by  the  Act  or  regulations  issued  under 
the  Act. 

"Benzene"  (CJi.)  (CAS  Registry  No. 
71-43-2)  means  liquefied  or  gaseous 
benzene.  It  includes  benzene  contained 
in  liquid  mixtures  and  the  benzene 
vapors  released  by  these  liquids.  It  does 
not  include  unreacted  benzene 
contained  in  solid  materials. 

"Bulk  wholesale  storage  facility" 
means  a  bulk  terminal  or  bulk  plant 
where  fuel  is  stored  prior  to  its  delivery 
to  wholesale  customers. 

"Container"  means  any  barrel,  bottle, 
can,  cylinder,  drum,  reaction  vessel, 
storage  tank,  or  the  like,  but  does  not 
include  piping  systems. 

"Day"  means  any  part  of  a  calender 
day. 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

"Emergency"  means  any  occurrrence 
such  as,  but  not  hmited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  which  may  or  does 
result  in  an  unexpected  significant 
release  of  benzene. 

"Employee  exposure"  means  exposure 
to  airborne  benzene  which  would  occur 
if  the  employee  were  not  using 
respiratory  protective  equipment. 

"Regulated  area"  means  areas  where 
airborne  concentrations  of  benzene  are 
in  excess  of  the  permissible  exposure 
limit. 


"Vapor  control  system"  means  any 
equipment  used  for  containing  the  total 
vapors  displaced  during  the  loading  of 
gasoline  tank  trucks  and  the  displacing 
of  these  vapors  through  a  vapor 
processing  system  or  balancing  the 
vapor  with  the  storage  tank.  This 
equipment  also  includes  systems 
containing  the  vapors  displaced  from  the 
storage  tank  during  the  unloading  of  the 
tank  truck  which  balance  the  vapors 
back  to  the  tank  truck. 

(c)  Permissible  exposure  limit  (PEL). 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  benzene  in  excess  of 
one  part  of  benzene  per  million  parts  of 
air  (1  ppm)  as  an  8-hour  time-weighted 
average. 

(d)  Regulated  areas. 

(1)  The  employer  shall  establish  a 
regulated  area  wherever  the  airborne 
concentration  of  benzene  is  above  the 
permissible  exposure  limit. 

(2)  Access  to  regulated  areas  shall  be 
limited  to  authorized  persons. 

(3)  Regulated  areas  shall  be 
demarcated  in  any  manner  that 
minimizes  the  number  of  employees 
exposed  to  benzene  within  the  regulated 
area. 

(e)  Exposure  monitoring. — (1)  General, 
(i)  Determinations  of  employee 

exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representative 
of  each  employee's  average  exposure  to 
airborne  benzene  over  an  eight  hour 
period. 

(ii)  Representative  employee  exposure 
shall  be  determined  on  the  basis  of  at 
least  one  sample  or  consecutive  samples 
covering  the  full  shift  for  each  job 
classification  in  each  work  area. 

(iii)  Except  for  initial  monitoring  as 
required  under  paragraph  (e)(2),  where 
the  employer  can  document  that 
exposure  levels  are  equivalent  for 
similar  operations  in  different  work 
shifts,  the  employer  shall  only  be 
required  to  determine  representative 
employee  exposure  for  that  operation 
during  the  shift  that  the  highest 
exposure  is  expected. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  place  of 
employment  covered  under  paragraph 
(a)(1)  of  this  section  shall  monitor  each 
of  these  workplaces  and  work 
operations  to  determine  accurately  the 
airborne  concentrations  of  benzene  to 
which  employees  may  be  exposed. 

(ii)  The  initial  monitoring  required 
under  paragraph  (e)(2)(i)  of  this  section 
shall  be  completed  within  60  days  of  the 
effective  date  of  this  standard  or  ivithin 
60  days  of  the  introduction  of  the 
benzene  into  the  woricplace.  Where  the 
employer  has  monitored  after  (insert 
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date  one  year  prior  to  publication  of  this 
standard)  and  the  n  lonitoring  satisfles 
all  other  requiremei  its  of  this  section, 
the  employer  may  r  ;ly  on  such  earlier 
monitoring  results  tp  satisfy  the 
requirements  of  (e)(2](i]  of  this  section. 

(3)  Periodic  monitoring  and 
monitoring  frequency,  [i]  If  the 
monitoring  by  para^aph  (e)(2)(i]  of  this 
section  reveals  employee  exposure  at  or 
above  the  action  level  but  at  or  below 
the  PEL,  the  employer  shall  repeat  such 
monitoring  for  each  such  employee  at 
least  every  year,     j 

(ii)  If  the  monitormg  required  by 
paragraph  (e)(2)  (i)  af  this  section 
reveals  employee  exposure  above  the 
PEL,  the  employer  shall  repeat  such 
monitoring  for  each  jsuch  employee  at 
least  every  six  (6)  mionths. 

(iii)  The  employer!  may  alter  the 
monitoring  schedule  &om  every  six 
months  to  annually  for  any  employee  for 
whom  two  consecutive  measurements 
taken  at  least  7  days  apart  indicate  that 
the  employee  exposi  ire  has  decreased  to 
the  PEL  or  below. 

(4)  Termination  o\  monitoring,  (i)  If 
the  initial  monitorin, ;  required  by 
paragraph  (e)(2)(i)  of  this  section  reveals 
employee  exposure  o  be  below  the 
action  level  the  emp  oyer  may 
discontinue  the  mon  toring  for  that 
employee,  except  as  otherwise  required 
by  paragraph  (e)(5). 

(ii)  If  the  periodic  nonitoring  required 
by  paragraph  (e)(3)  ( i  this  section 
reveals  that  employ*  e  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  the 
employer  may  discoi  itinue  the 
monitoring  for  that  e  mployee,  except  as 
otherwise  required  b  y  paragraph  (e)(5). 

(5)  Additional  mor^itoring.  (i)  The 

employer  shall  institute  the  exposure 

monitoring  required  ^nder  paragraphs 


|s  section  when 

;e  in  the 
[:hemicals  present, 
jrsonnel  or  work 


(e)(2)  and  (e)(3)  of  I 

there  has  been  a  cha 

production  process,  i 

control  equipment, 

practices  which  may  result  in  new  or 

additional  exposures  to  benzene,  or 

when  the  employer  1  as  any  reason  to 

suspect  a  change  which  may  result  in 

new  or  additional  exposures. 

(ii)  Whenever  spil  s,  leaks,  ruptures  or 
other  breakdowns  o<  cur.  the  employer 
shall  repeat  the  mon  toring  which  is 
required  by  paragraf  h  (e)(2)(i)  after  a 
cleanup  of  the  spill  c^  repair  of  the  leak, 
rupture  or  other  brea  kdown. 

(6)  Accuracy  of  mi  nitoring. 
Monitoring  shall  be  )  ccurate,  to  a 
confidence  level  of  9  5  percent,  to  within 
plus  or  minus  25  pen  ent  for  airborne 
concentrations  of  be  izene. 

(7)  Employee  notif  cation  of 
monitoring  results,  (i )  The  employer 


shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  standard,  notify 
each  employee  of  these  results  in 
writing  either  individually  or  by  posting 
of  results  in  an  appropriate  location  that 
is  accessible  to  affected  employees. 

(ii)  The  written  notification  required 
by  paragraph  (e)(7)(i)  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  to  reduce  the 
employee  exposure  to  or  below  the  PEL, 
wherever  the  PEL  is  exceeded. 

(f)  Methods  of  compliance. — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employee  exposure  to  benzene  at  or 
below  the  permissible  exposure  limit, 
except  to  the  extent  that  the  employer 
can  establish  that  these  controls  are  not 
feasible  or  where  the  provisions  of 
paragraphs  (f)(l)(iii)  or  (g)(1)  of  this 
section  apply. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufTicient  to  reduce 
employee  exposure  to  or  below  the  PEL, 
the  employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
achievable  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  which  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(iii)  Where  the  employer  can 
document  that  benzene  is  present  in  a 
work  area  less  than  a  total  of  30  days 
per  year,  the  employer  may  use 
engineering  controls,  work  practice 
controls  or  respiratory  protection  or  any 
combination  of  these  controls  to  reduce 
employee  exposure  to  benzene  to  or 
below  the  PEL. 

(2)  Compliance  program,  (i)  When  any 
exposures  are  over  the  PEL,  the 
employer  shall  establish  and  implement 
a  written  program  to  reduce  employee 
exposure  to  or  below  the  PEL  primarily 
by  means  of  engineering  and  work 
practice  controls,  as  required  by 
paragraph  (f)(1)  of  this  section.  No 
compliance  plan  is  required  if  all 
exposures  are  under  the  PEL. 

(ii)  The  written  program  shall  include 
a  schedule  for  development  and 
implementation  of  the  engineering  and 
work  practice  controls,  lliese  plans 
shall  be  reviewed  yearly  and  revised  as 
appropriate  based  on  the  most  recent 
exposure  monitoring  data,  to  reflect  the 
current  status  of  the  program. 

(iii)  Written  plans  for  these 
compliance  programs  shall  be  furnished 
upon  request  for  examination  and 
copying  to  the  Assistant  Secretary,  the 
Director,  affected  employees  and 
designated  employee  representatives. 


(g)  Respiratory  protection. — (1) 
General  The  employer  shall  provide 
respirators,  and  assure  that  they  are 
used,  where  required  by  this  section. ' 
Respirators  shall  be  used  in  the 
following  circumstances. 

(i)  During  the  time  period  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 

(ii)  In  work  operations  for  which  the 
employer  establishes  that  engineering 
and  work  practice  controls  are  not 
feasible  such  as  maintenance  and  repair 
activities,  vessel  cleaning,  or  operations 
where  engineering  and  work  practice 
controls  are  infeasible  because 
exposures  are  intermittent  in  nature  and 
limited  in  duration; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  PEL;  and 

(iv)  In  work  situations  where  the 
employer  can  document  that  benzene  is 
present  in  a  workarea  less  than  30  days 
a  year. 

(v)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  or  allowed 
under  this  section,  the  employer  shall    ~ 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  1,  and  shall  assure 
that  the  employee  uses  the  respirator 
provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  by  the  Mine  Safety  and  Health 
Administration  and  the  National 
Institute  for  Occupational  Safety  and 
Health  under  the  provisions  of  30  CFR 
Part  11.  Negative  pressure  respirators 
shall  have  cartridges  or  canisters 
approved  by  MSHA/NIOSH  for  organic 
vapors. 

(iii)  Any  employee  who  cannot  wear  a 
negative  pressure  respirator  shall  be 
given  the  option  of  wearing  a  positive 
pressure  respirator  such  as  a  powered 
air-purifying  respirator. 

(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b),  (d),  (e)  and  (f). 

(4)  Respirator  use.  (i)  Where  air- 
purifying  respirators  (cartridge  or 
canister)  are  used,  the  employer  shall 
replace  the  air  purifying  element  at  the 
beginning  of  each  shift  in  which  they 
will  be  used.  The  employer  shall  assure 

'that  each  cartridge  is  dated  at  the 
beginning  of  use. 

(ii)  Employees  who  wear  respirators 
shall  be  allowed  to  leave  the  regulated 
area  to  readjust  the  facepiece  or  to  wash 
their  face  and  to  wipe  clean  the 
facepiece  on  their  respirator  in  order  to 
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minimize  potential  skin  irritation 
associated  with  respirator  use. 

(5)  Respirator  fit  testing,  (i)  The 
employer  shall  perform  and  record  the 
results  of  either  quantitative  or 
qualitative  Ht  tests  at  the  time  of  initial 
fitting  and  at  least  aimually  thereafter 
for  each  employee  wearing  a  negative 
pressure  respirator.  The  test  shall  be 
used  to  select  a  respirator  facepiece 
which  exhibits  minimum  leakage  and 
provides  the  required  protection  as  - 
prescribed  in  Table  1. 

Table  i.  Respiratory  Protection  for 
Benzene 


Airtxxne  concentration  ol 

ben26n6  or  condition  ol 

UM 

Respirator  type 

(a)  Lest  than  or  equal  to 

(1)  HaM-mask  chemical  cartridge 

lOppm. 

respirator  «n1h  organic  vapor 

cartridge 

(b)  Less  than  or  equal  to 

(1)  Fun  tacapiece  respiralor  with 

SOppm. 

organic  vapor  cartndges.   (2) 

Gas  mask  with  chin  style  car>- 

iMer. 

(c)  Less  than  or  equal  to 

(1)  Fun  lacepiece  powered  air 

100  ppm. 

purilying  respiralor  with  organic 

vapor  canister.' 

(d)  Less  than  or  equal  to 

(1)  Supplied  air  respirator  with 

1,000  ppm. 

M  lacepiece  in  positive  pres- 

sure mode. 

(1)  SeH-comained  breathing  af>- 

ppm  or  unknown 

pwatus  with  fun  lacepiece  in 

concentration. 

positive    pressure    mode.    (2) 

Fun    facepiece    positive-pres- 

sure supplied-aif  respirstor  with 

■^ 

aunHisry      setf-contair>ed     air 

•upply. 

(1)  Escape 

(1)  Any  organic  vapor  gas  mask. 

or     (2>     Any     seM-contalned 

breathing  apparatus  with  full 

lacepiece. 

(1)  Fun  lacepiece  sell-contained 

b>«athing  apparatus  in  positive 

piMSure  mode. 

■  Canislers  must  have  a  nsnimum  service  Me  ol  lour  (4) 
hours  when  tested  at  ISO  ppm  benzene,  at  64  LPM.  2S'C. 
and  B5%  relative  humidity  lor  non-powered  air  purilying 
respirators  The  ftow  rate  shaN  be  US  LPM  and  170  LPM 
respectivety  lor  tight  htting  and  kx>se  Dtting  powered  air- 
purifying  respirators. 

(ii)  The  employer  shall  follow  the  test 
protocols  outlined  in  Appendix  E  of  this 
standard  for  whichever  type  of  fit 
testing  the  employer  chooses. 

(h)  Potective  clothing  and  equipment. 
Personal  protective  clothing  and 
equipment  shall  be  worn  where 
appropriate  to  prevent  eye  contact  and 
limit  dermal  exposure  to  liquid  benzene- 
Protective  clothing  and  equipment  shall 
be  provided  by  the  eipployer  at  no  cost 
to  the  employee  and  the  employer  shall 
assure  its  use  where  appropriate.  Eye 
and  face  protection  shall  meet  the 
requirements  of  29  CFR  1910.133. 

(i)  Medical  surveillance. — (1)  General. 
(i)  The  employer  shall  make  available  a 
medical  surveillance  program  for 
employees  who  are  or  may  be  exposed 
to  benzene  at  or  above  the  action  level 
30  or  more  days  per  year,  for  employees 
who  are  or  may  be  exposed  to  benzene 
at  or  above  the  PEL  10  or  more  days  per 
year,  for  employees  who  have  been 
exposed  to  more  than  10  ppm  of  benzene 


for  30  or  more  days  in  a  year  prior  to  the 
elective  date  of  the  stanidard  when 
employed  by  their  current  employer,  and 
for  employees  who  have  been  exposed 
to  an  emergency  situation. 

(ii)  The  employer  shall  assure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician,  and 
provided  without  cost  to  the  employee. 

(2)  Initial  examinations,  (i)  Within  60 
days  of  the  effective  date  of  this 
standard,  or  before  the  time  of  initial 
assignment,  the  employer  shall  provide 
each  employee  covered  by  paragraph 
(i)(l)(i)  with  a  medical  examination 
including  the  following  elements: 

(A)  A  detailed  occupational  history 
which  includes:  [1)  Past  work  exposure 
to  benzene  or  any  other  hematologic 
toxins,  [2)  a  family  history  of  blood 
dyscrasias  including  hematological 
neoplasms;  [3)  a  history  of  blood 
dyscrasias  including  genetically  related 
hemoglobin  alterations,  bleeding 
abnormalities,  abnomal  function  of 
formed  blood  elements;  [4]  a  history  of 
renal  or  liver  dysfunction;  (5)  a  history 
of  drugs  alcohol  and  tobacco  routinely 
taken;  (6)  a  history  of  previous  exposure 
to  ionizing  radiation  and  (7)  exposure  to 
marrow  toxins  outside  of  the  current 
work  s^uation. 

(B)  A  complete  physical  examination. 

(C)  Laboratory  tests,  including  a 
complete  blood  count  with  erythrocyte 
count,  a  leukocyte  count  with 
differential,  a  quantitative  thrombocyte 
count,  hematocrit,  hemoglobin  and 
erythrocyte  indices  (MCV,  MCH, 
MCHC). 

(D)  Additional  tests  as  necessary,  in 
the  opinion  of  the  examining  physician, 
based  on  alterations  to  the  components 
of  the  blood  which  may  be  related  to 
benzene  exposure;  and 

(E)  For  all  workers  required  to  wear 
respirators  for  at  least  30  days  a  year, 
the  physical  examination  shall  pay 
special  attention  to  the  cardiopulmonary 
system  and  shall  include  a  (mlmonary 
function  test  and  a  chest  X-ray. 

(ii)  No  initial  medical  examination  is 
required  to  satisfy  the  requirements  of 
paragraph  (i)(2)(i]  of  this  section  if 
adequate  records  show  that  the 
employee  has  been  examined  in 
accordance  with  the  procedures  of 
paragraph  (i)(2)(i)  of  this  section  within 
the  previous  six  months  prior  to  the 
effective  date  of  this  standard. 

(3)  Periodic  examinations,  (i)  The 
employer  shall  provide  each  employee 
covered  under  paragraph  (i)(l](i)  of  this 
section  with  a  medical  examination  at 
least  semi-annually  following  the  initial 
examination.  These  periodic 


examinations  shall  include  at  least  the 
following  elements: 

(A)  A  brief  history  regarding  any  new 
exposure  to  potential  marrow  toxins, 
changes  in  drug  and  alcohol  intake,  and 
the  appearance  of  physical  signs  relating 
to  blood  disorders; 

(B)  A  complete  blood  count  with 
erythrocyte  count,  a  leukocyte  count 
with  differential,  quantitative 
thrombocyte  count,  hemoglobin, 
hematocrit  and  erythrocyte  indices 
(MCV.  MCH.  MCHC);  and 

(C)  Appropriate  additional  tests  as 
necessary  in  the  opinion  of  the 
examining  physician  in  consequence  of 
alterations  in  the  components  of  the 
blood  or  other  signs  whidi  may  be 
related  to  benzene  exposure. 

(ii)  Where  the  employee  develops 
signs  and  symptoms  commonly 
associated  %vith  toxic  exposure  to 
benzene,  the  employer  shall  provide  the 
employee  with  an  additional  medical 
examination  which  shall  include  those 
elements  considered  appropriate  by  the 
examining  physician. 

(iii)  For  persons  required  to  use 
respirators  for  at  least  30  days  a  year,  a 
pulmonary  function  test  shall  be 
performed  every  three  (3)  years  and  a 
chest  x-ray  ■every  five  (5)  years;  if  an  X- 
ray  has  been  taken  within  the  preceding 
five'(S)  years  it  should  be  examined  and 
need  not  be  repeated.  A  specific 
evaluation  of  the  cardiovascular  system 
shall  be  made  at  the  time  of  the 
pulmonary  function  test 

(4)  Emergency  examinations,  (i)  If  the 
employee  is  exposed  to  benzene  in  an 
emergency  situation,  the  employer  shall 
have  the  employee  provide  a  urinary 
sample  at  the  end  of  the  employee's  shift 
and  have  a  urinary  phenol  test 
performed  on  it  within  72  hours.  The 
urine  specific  gravity  shall  be  corrected 
to  1.024. 

(ii)  If  the  result  of  the  urinary  phenol 
test  is  below  75  mg  phenol/L  of  urine,  no 
further  testing  is  required. 

(iii)  If  the  result  of  the  urinary  phenol 
test  is  equal  to  or  greater  than  75  mg 
phenol/L  of  urine,  the  employer  shall 
provide  the  employee  with  a  complete 
blood  count  including  an  erythrocyte 
count,  leukocyte  count  with  differential 
and  thrombocyte  count  at  three  (3) 
months  following  the  emergency 
exposure. 

(iv)  If  any  of  the  conditions  specified 
in  paragraph  (l)(5)(i)  exists,  then  the 
further  requirements  of  paragraph  (i)(5) 
shall  be  met. 

(5)  Additional  examinations  and 
referrals,  (i)  Where  results  of  the 
complete  blood  count  required  for  the 
initial  and  periodic  examinations 
indicate  the  following  abnormal 
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conditions  exist,  t  len  the  blood  count 


shall  be  repeated 


vithin  2  weeks.  If  the 


hematologist  or  ar 
evaluation  unless 


grams  percent  for 
grams  percent  for 


abnormality  persi:  ts,  the  examining 
physician  shall  rel  er  the  employee  to  a 


internist  for  further 
•he  physician  has 


good  reason  to  befeve  such  referral  is 
unnecessary. 
(A)  The  hemoglobin  level  is  below  14 


'  fnales  or  below  12 
emates  eind  the 
hematocrit  is  less  than  38  for  males  or 
less  than  35  for  feihales,  and/or  these 
indices  show  a  pei  sistent  downward 
trend  from  the  ind  vidua  I's  pre-exposure 
norms;  and  these  findings  can  not  be 
explained  for  othet  medical  reasons. 

(B)  The  thrombocyte  (platelet)  count 
varies  more  than  1  >  percent  below  the 
employee's  most  n  cent  vahies  or  falls 
below  140x10' platelets  per  mm*. 

(C)  The  leukocy t  b  count  is  below  4.000 
per  mm',  or  there  is  an  abnormal 
di^erential  count. 

(ii)  In  addition  tc  the  information 
required  to  be  pro\  ided  to  the  physician 
under  paragraph  (i  (8)  of  this  section,  the 
employer  shall  pro  ^de  the  hematologist 
or  internist  with  th ;  medical  record 
required  to  be  mail  itained  by  paragraph 
(k)(2)  (ii)  of  this  sec  tion. 

(iii)  The  hematol  >gist's  or  internist's 
e\.aluation  shall  include  a  determination 
as  to  the  need  for  a  dditional  tests,  and 
the  employer  shall  assure  that  these 
tests  are  provided. 

(6)  Information  p  •wided  to  the 
physician.  The  emj  loyer  shall  provide 
the  following  inforifiation  to  the 
examining  physici^: 

(i)  A  copy  of  this  regulation  and  its 
appendices. 

(ii)  A  description  of  the  affected 
employee's  duties  i  s  they  relate  to  the 
employee's  exposui  e; 

(iii)  The  employe  i's  actual  or 
representative  exp<  sure  level; 

(iv)  A  descriptior  of  any  personal 
protective  equipme  it  used  or  to  be  used; 
and 

(v)  Information  ft  jm  previous 
employment  relatet  medical 
examinations  of  th<  affected  employee 
which  is  not  others  ise  available  to  the 
examining  physicia  i. 

(7)  Physician's  w. -itten  opinions,  (i) 
For  each  examinati  m  under  this  section, 
the  employer  shall  i  ibtain  and  provide 
the  employee  with  1 1  copy  of  the 
examining  physicia  is  written  opinion 
within  15  days  of  it  i  receipt.  The  written 
opinion  shall  incluc  e  the  following: 

(A)  The  occupati<  mally  pertinent 
results  of  the  medic  al  examination  and 
tests; 

(B)  The  physician  s  opinion 
concerning  whethei  the  employee  has 
any  detected  medic  il  conditions  which 
would  place  the  em  )loyee's  health  at 


increased  risk  of  material  impairment 
from  exposure  to  benzene; 

(C)  The  physician's  recommended 
limitations  upon  the  employee's 
exposure  to  benzene  or  upon  the 
employee's  use  of  protective  clothing  or 
equipment  and  respirators. 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  pbysidan  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  from 
benzene  exposure  which  require  further 
explanation  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  reveal  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposures. 

(8)  Medical  removal  plan,  (i)  When  a 
physician  makes  a  referral  to  a 
hematologist/intemist  as  required  under 
paragraph  (i)(5),  the  worker  shall  be 
temporarily  removed  from  further 
exposure  to  benzene  at  the  workplace. 

(ii)  Following  the  examination  and 
evaluation  by  the  hematologist/ 
internist,  a  decision  to  remove  an 
employee  from  areas  of  benzene 
exposure  or  to  allow  the  employee  to 
return  to  areas  of  benzene  exposure 
shall  be  made  by  the  physician  after 
consultation  with  the  hematologist/ 
internist.  This  decision  shall  be 
communicated  in  writing  to  the 
employer  and  employee  and  shallstate 
the  required  probable  duration  of 
removal  from  exposure  to  benzene  in 
the  workplace  and  requirements  for 
future  medical  examinations  to  review 
the  decision. 

(j)  Communication  of  benzene 
hazards  to  employees. 

(1)  Signs  and  labels,  (i)  The  employer 
shall  post  signs  in  regulated  areas  which 
bear  the  following  legend: 

DANGER 

BENZENE 

CANC3ER  HAZARD 

FLAMMABLE— NO  SMOKING 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATOR  REQUIRED 

(ii)  The  employer  shall  ensure  that 
labels  or  other  appropriate  forms  of 
warning  are  provided  for  containers  of 
benzene  within  the  workplace.  There  is 
no  requirement  to  label  pipes.  The  labels 
shall  comply  with  the  requirements  of  29 
CFR  1910.1200(f)  and  shall  include  the 
following  legend: 

CAUTION 

CONTAINS  BEN2KNE 

CANCER  HAZARD 

(2)  Materia]  safety  data  sheets,  (i) 
Employers  shall  obtain  or  develop,  and 
shall  provide  access  to  their  employees. 


to  a  materia]  safety  data  sh^t  (MSDS) 
for  benzene. 

(ii)  Employers  who  are  manufacturers 
or  importers  shall: 

(A)  Comply  with  paragraph  (a)  of  this 
section,  and 

(B)  Comply  with  the  requirement  in  ' 
OSHA's  Hazard  Communication  "> 
Standard.  29  CFR  1910.1200.  that  they   " 
deliver  to  downstream  employers  in  SIC 
codes  20-39  an  MSDS  for  benzene. 

(3)  Information  and  training,  (i)  The 
employer  shall  provide  employees  with 
information  and  training  oa  benzene  at 
the  time  of  initial  assignment  and  at 
least  annually  thereafter. 

(ii)  The  training  program  shall  be  in 
accordance  with  the  requirements  of  29 
CFR  1910.1200(h)  (1)  and  (2),  and  shall 
include  specific  information  on  benzene 
for  each  category  of  information 
included  in  that  section.  . 

(iii)  In  addition  to  the  information 
required  under  29  CFR  1910.1200,  the 
employer  shall: 

(A)  Provide  employees  with  an 
explanation  of  the  contents  of  this 
section,  including  appendices  A  and  B, 
and  indicate  to  them  where  the  standard 
is  available  and, 

(B)  Describe  the  medical  surveillance 
program  required  under  paragraph  (i)  of 
this  section,  and  explain  the  information 
contained  in  Appendix  C. 

(k)  Recordkeeping.-~{\)  Exposure 
measurements,  (i)  "The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  measurements  required  by 
paragraph  (e)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  This  record  shall  include: 

(A)  The  dates,  number,  duration,  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the  procedure 
used  to  determine  representative 
employee  exposures; 

(B)  A  description  of  the  sampling  and 
analytical  methods  used; 

(C)  A  description  of  the  type  of         '*' 
respiratory  protective  devices  worn,  if 
any;  and 

(D)  The  name,  social  security  number, 
job  classification  and  exposure  levels  of 
the  employee  monitored  and  all  other 
employees  whose  exposure  the 
measurement  is  intended  to  represent. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  30  years,  in 
accordance  with  29  CFR  1910.20. 

(2)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  required 
by  paragraph  (i)  of  this  section,  in  •  . 
accordance  with  29  CFR  1910.20.    "   .  ',. 

(ii)  This  record  shall  include: 


Federal  Register  /  Vol  50.  No^  237  /  Tuesday,  December  10. 19B6  /  Proposed  Rules 


5K77 


(A)  The  name,  social  sectuity  number 
and  description  of  the  duties  of  the 
employee; 

(B)  The  employer's  copy  of  the  . 
physician's  «vritten  opinion  on  the  . 
initial,  periodic  and  special 
examinations,  including  results  of 
medical  examination  and  all  tests, 
opinions  and  recommendations; 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  benzene: 

(D)  A  copy  of  this  standard  and  its 
appendices,  except  that  the  employer 
may  keep  one  copy  of  the  standard  and 
its  appendices  for  all  employees 
provided  the  employer  references  the 
standard  and  its  appendices  in  thfe   :,..'., 
medical  surveillance  record  of  eaoi  ' 
employee:  ♦..',*:'**"■'■' 

(E)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraphs  (i)(6)(ii)  through  (i)(e)(v)  of 
this  section;  and 

(F)  A  copy  of  the  employee's  medical 
and  work  history  related  to  exposure  to 
benzene  or  any  other  hematologic 
toxins. 

(iii)  The  employer  shall  maintain  this 
recond  for  at  least  the  duration  of 
employment  plus  30  years,  in 
accordance  with  29  CFR  1910.20. 

(3)  Availability,  (i)  The  employer  shall 
assure  that  all  records  required  to  be 
maintained  by  this  section  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  cofiying. 

(ii)  Employee  exposure  monitoring 
records  required  by  this  paragraph  shall 
be  provided  upon  request  for 
examination  and  copying  to  employees, 
employee  representatives,  and  the 
Assistant  Secretary  in  accordance  with 
29  CFR  1910.20  (a)-{e)  and  (gHO- 

(iii)  Employee  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
and  copying,  to  the  subject  employee,  to 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1910.20. 

(4)  Transfer  of  records.  (i)The 
employer  shall  comply  with  the       -  ".■■■' 
requirements  involving  transfer  of    ' 
records  set  forth  in  29  CFR  1019.20(h). 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  90  days  prior  to  disposal,  and 
transmit  them  to  the  Director  if 
requested  by  the  Director  within  that 
period. 

(1)  Observation  of  monitoring. — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees,  or 
their  designated  representatives,  an 


opportunity  to  observe  the  measuring  or 
monitoring  of  employee  exposure  to 
benzene  conducted  pursuant  to 
paragraph  (e)  of  this  section. 

(2)  Observation  procedures,  (i)  When 
observation  of  the  measuring  or 
monitoring  of  employee  exposure  to 
benzene  requires  entry  into  areas  where 
the  use  of  protective  clothing  and 
equipment  or  respirators  is  iiequired,  the 
employer  shall  provide  the  observer 
with  personal  protective  clothing  and 
equipment  or  respirators  required  to  be 
worn  by  employees  working  in  the  area, 
assure  the  use  of  such  clothing  and 
equipment  or  respiratorSt  and  require 
the  observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(m)  Dates.— {!)  Effective  date.  The 
standard  shall  become  effective  (90  days 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register). 

(2)  Start-up  dates,  (i)  The 
requirements  of  paragraph  (a)  through 
(m)  of  this  section,  except  the 
engineering  control  requirements  of 
paragraph  (f)(1)  shall  be  completed 
within  sixty  (60)  days  after  the  effective 
date  of  the  standard. 

(ii)  Engineering  and  work  practice 
controls  required  by  paragraph  (f)(1)  of 
this  section  shall  be  implemented  no 
later  than  (2  years  after  the  effective 
date  of  the  standard). 

(n)  Appendices.  The  information 
contained  in  Appendices  A,  B,  C.  and  D 
is  not  intended,  by  itself,  to  create  any 
additional  obligations  not  otherwise 
imposed  or  to  detract  from  «ny  existing 
obligations.  The  protocals  on  respiratory 
flt  testing  in  Appendix  E  are  mandatory. 

Appemiix  A — Substance  Safety  Data  Sheet. 
Benzene 

/.  Substance  Identification 

A.  Substance:  Benzene. 

B.  Permissible  Exposure:  Except  as  to  the 
use  as  fuels  of  gasoline,  motor  fuels  and  other 
fuels  subsequent  to  discharge  from  bulk 
terminals. 

1.  Airborne:  1  part  of  benzene  vapor  per 
million  parts  of  air  (1  ppm),  time-weighted 
average  (TWA)  for  an  8-hour  workday. 

2.  Dermal:  Eye  contact  and  skin  contact 
with  liquid  benzene  shall  be  limited. 

C.  Appearance  and  odor:  Benzene  is  a 
clear,  colorless  liquid  with  a  pleasant,  sweet 
odor.  The  odor  of  benzene  does  not  provide 
adequate  warning  of  its  hazards. 

II  Health  Hazard  Data 

A.  Ways  in  which  benzene  affects  your 
health.  Benzene  can  affect  your  health  if  you 
inhale  it,  or  if  it  comes  in  contact  with  your 
skin  or  eyes.  Benzene  is  also  harmful  if  you 
happen  to  swallow  it. 

B.  Effects  of  overexposure.  1.  Short-term 
(acute)  overexposure:  If  you  are  overexposed 
to  high  concentrations  of  benzene,  well  above 
the  levels  where  its  odor  is  first  recognizable, 
you  may  feel  breathless,  irritable,  euphoric. 


or  giddy:  you  may  experience  irritation  in 
eyes,  nose,  and  respiratory  tract.  You  may 
develop  a  headache,  feel  dizzy,  nauseated,  or 
intoxicated.  Severe  exposures  may  lead  to 
convulsiona  and  loss  of  consciousness. 

2.  Long-term  (chronic)  exposure.  Repeated 
or  prolonged  exposure  to  benzene,  even  at 
relatively  low  concentrations,  may  result  in 
various  blood  disorders,  ranging  from  anemia 
to  leukemia,  an  irreversible,  fatal  disease. 
Many  blood  disorders  associated  with 
t>enzene  exposure  may  occur  without 
symptoms. 

///.  Protective  Clothing  and  Equipment 

A.  Respirators.  Respirators  are  required  for  - 
those  operations  in  which  engineering 
controls  or  woH:  practice  controls  are  not 
feasible  to  reduce  exposure  to  the  permissible 
level.  However,  where  employers  can 
document  that  benzene  is  present  in  the 
workplace  less  than  30  days  a  year, 
respirators  may  be  used  in  lieu  of  engineering 
controls.  If  respirators  are  worn,  they  must 
have  joint  Mine  Safety  and  Health 
Administration  and  the  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH) 
seal  of  approval,  and  cartridge  or  canisters 
must  be  replaced  before  the  end  of  their 
service  life,  or  the  end  of  the  shift,  whichever 
occurs  first.  If  you  experience  difficulty 
breathing  while  wearing  a  respirator,  you 
may  request  a  positive  pressure  respirator 
from  your  employer.  You  must  be  thoroughly 
trained  to  use  the  assigned  respirator,  and  the 
training  will  be  provided  by  your  employer. 

B.  Protective  Clothing.  You  must  wear 
appropriate  protective  clothing  (such  as 
boots,  gloves,  sleeves,  aprons,  etc.)  over  any 

.  parts  of  your  body  that  could  tie  exposed  to 
liquid  benzene. 

C.  Eye  and  Face  Protection.  You  must  wear 
splash  proof  safety  goggles  if  it  is  possible 
that  benzene  may  get  into  your  eyes.  In 
addition,  you  must  wear  a  face  shield  if  your 
face  could  be  splashed  with  benzene  liquid. 

IV.  Emergency  and  First  Aid  Procedures 

A.  Eye  and  face  exposure.  If  benzene  is 
splashed  in  your  eyes,  wash  it  out 
immediately  with  large  amounts  of  water.  If 
irritation  persists  or  vision  a[^>ears  to  be 
affected  see  a  doctor  as  soon  as  possible. 

B.  Skin  exposure.  If  benzene  is  spilled  on 
your  clothing  or  skin,  remove  the 
contaminated  clothing  and  wash  the  exposed 
skin  with  large  amounts  of  water  and  soap 
immediately.  Wash  contaminated  clothing 
before  you  wear  it  again. 

C.  Breathing.  If  you  or  any  other  person 
breathes  in  large  amounts  of  benzene,  get  the 
exposed  person  to  fresh  air  at  once.  Apply 
artificial  respiration  if  breathing  has  stopped. 
Call  for  medical  assistance  or  a  doctor  as 
soon  as  possible.  Never  enter  any  vessel  or 
confined  space  where  the  benzene 
concentration  might  be  high  without  proper 
safety  equipment  and  at  least  one  other 
person  present  who  will  stay  outside.  A  life 
line  should  l>e  used. 

D.  Swallowing.  If  benzene  has  been 
swallowed  and  the  patient  is  conscious,  do 
not  induce  vomiting.  Call  for  medical 
assistance  or  a  doctor  immediately. 
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V.  Medical  Requirements 

If  you  are  exposed  to  beazene  at  a 
concentration  at  or  above  0.5  ppm  as  an  8- 
hour  time-weighted  average,  your  employer  is 
required  to  provide  a  medical  examination 
and  history  and  laboratory  tests  within  60 
days  of  the  effective  Ida te  of  this  standard 
and  semiannually  thi^reafter.  These  tests 
shall  be  provided  without  coat  to  you.  In 
addition,  if  you  are  accidentally  exposed  to 
benzene  (either  by  ingestion,  inhalation,  or 
skin/eye  contact)  under  conditions  known  or 
suspected  to  constitute  toxic  exposure  to 
benzene,  your  emplover  is  required  to  make 
special  tests  available  to  you. 

VI.  Observation  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  benzene  land  you  or  your 
designated  representative  are  entitled  to 
observe  the  monitori^  procedure.  You  are 
entitled  to  observe  the  steps  taken  in  the 
measurement  proceditre.  and  to  record  the 
results  obtained.  When  the  monitoring 
procedure  is  taking  place  in  an  area  where 
respirators  or  personal  protective  clothing 
and  equipment  are  required  to  be  worn,  3fou 
or  your  representative  must  also  be  provided 
with,  and  must  wear  the  protective  clothing 
and  equipment. 

VII.  Access  to  Recon  !s 

You  or  your  reprew  >ntative  are  entitled  to 
see  the  records  of  me  asurements  of  your 
exposure  to  benzene  ipon  written  request  to 
your  employer.  Your  nedical  examination 
records  can  be  fumis  led  to  your  physician  or 
designated  represent)  itive  upon  request  by 
you  to  your  employeri 


VHI.  Precautions  for 
Storage 

Benzene  liquid  is 
should  be  stored  in 
in  a  cool,  well 
may  form  explosive 
sources  of  ignition 
nonsparking  tools  w! 
benzene  containers, 
provided,  must  be 
where  they  are 
them.  Smoking  is 
benzene  is  used  or 
supervisor  where 
work  area  and  for 
rules. 


Jo/e  Use,  Handling  and 

h  ghly  flammable.  It 
ti  |htly  closed  containers 
ventilated  area.  Benzene  vapor 
fixtures  in  air.  All 
mist  be  controlled.  Use 
h|en  opening  or  closing 
ire  extinguishers,  where 
ret  dily  available.  Know 
locate  d  and  how  to  operate 
pro  libited  in  areas  where 

sti  tred.  Ask  your 
t>eii  zene  is  used  in  your 
additional  plant  safety 


Appendix  B — Substance  Technical 
Guidelines,  Benzene 

/.  Physical  and  Chem  'cal  Data 
A.  Substance  Identifi  nation 


He 


da 


(CAS 


1.  Synonyms:  Benzol 
naphtha,  cyclohexat 
hydride,  pyrobenzol 
benzin  and  Benzine 

2.  Formula:  CtHi 
71^3-2). 

B.  Physical  data. 

1.  Boiling  Point  (78( 
•F) 

2.  Specific  Gravity 

3.  Vapor  Density 

4.  Melting  Point:  5. 

5.  Vapor  Pressure ; 
Hg 


benzole,  coal 
ne.  phene,  phenyl 
Benzin.  petroleum 
not  contain  benzene). 
Registry  Number 


mm  Hg);  80.1  *C  (178 


water=l):0.879 
=  1):2.7 
•C  (42  •¥) 
20  "C  (68  '¥):  75  mm 


(air 


&  Solubility  in  Water  JOe% 

7.  Evaporation  Rate  (ether=l):  2.8 

8.  Appearance  and  Odor  Clear,  colorless 
liquid  with  a  distinctive  sweet  odor. 

//.  Fire,  Explosion,  and  Reactivity  Hazard 
Data 

A.  Fire  ■: 

1.  Flash  Point  (closed  cup):  -11  'C  (12  '¥] 

2.  Autoignition  Temperature:  580  *C  (1076 
•F) 

3.  Flammable  limits  in  Air,  %  by  Vohune: 
Lower  1.3X,  Upper  7.6% 

4.  Extinguishing  Media:  Carbon  dioxide, 
dry  chemical,  or  foam. 

5.  Special  Fire-Fighting  procedures:  Do  not 
use  solid  stream  of  water,  since  stream  «vill 
scatter  and  spread  fire.  Fine  water  spray  can 
be  used  to  keep  fire  exposed  container  cool. 

6.  Unusual  fire  and  explosion  hazards: 
Benzene  is  a  flammable  liquid.  Its  vapors  can 
form  explosive  mixtures.  All  ignition  sources 
must  be  controlled  when  benzene  is  used, 
handled,  or  stored.  Where  liquid  or  vapor 
may  be  released,  such  areas  shall  be 
considered  as  hazardous  locations.  Benzene 
vapors  are  heavier  than  air,  thus  the  vapors 
may  travel  along  the  ground  and  be  ignited 
by  open  flames  or  sparks  at  locations  remote 
from  the  site  at  which  benzene  is  handled. 

7.  Benzene  is  classified  as  a  1  B  flammable 
liquid  for  the  purpose  of  conforming  to  the 
requirements  of  29  CFR  1910.106.  A 
concentration  exceeding  3250  ppm  is 
considered  a  potential  fire  explosion  hazard. 
Locations  where  benzene  may  be  present  in 
quantities  sufficient  to  produce  explosive  or 
ignitable  mixtures  are  considered  Class  I 
Group  D  for  the  purposes  of  conforming  to 
the  requirements  of  29  CFR  1910.309. 

B.  Reactivity 

1.  Conditions  contributing  to  instability: 
Heat. 

2.  Incompatibility:  Heat  and  oxidizing 
materials. 

3.  Hazardous  decomposition  products: 
Toxic  gases  and  vapors  (such  as  carbon 
monoxide). 

///.  Spill  and  Leak  Procedures 

A.  Steps  to  be  taken  if  the  material  is 
released  or  spilled.  As  much  benzene  as 
possible  should  be  absorbed  with  suitable 
materials,  such  as  dry  sand  or  earth.  That 
remaining  must  be  flushed  with- large 
amounts  of  water.  Do  not  flush  benzene  into 

a  conflned  space,  such  as  a  sewer,  because  of 
explosion  danger.  Remove  all  ignition 
sources.  Ventilate  enclosed  places. 

B.  Waste  disposal  method.  Disposal 
methods  must  conform  to  other  jurisdictional 
regulations.  If  allowed,  benzene  may  be 
disposed  of:  (a)  By  absorbing  it  in  dry  sand  or 
earth  and  disposing  in  a  sanitary  landfill;  (b) 
if  small  quantities,  by  removing  it  to  a  safe 
location  from  buildings  or  other  combustible 
sources,  pouring  it  in  dry  sand  or  earth  and 
cautiously  igniting  it  (c)  if  large  quantities,  by 
atomizing  it  in  a  suitable  combustion 
chamber. 

IV.  Miscellaneous  Precautions 

A.  High  exposure  to  benzene  can  occur 
when  transferring  the  liquid  from  one 
container  to  another.  Such  operations  should 


be  well  ventilated  and  good  woric  practices 
must  be  established  to  avoid  spills. 

B.  Use  non-sparking  tools  to  open  benxene 
containers  which  are  effectively  grounded 
and  bonded  prior  to  opening  and  pouring. 

C.  Employers  must  advise  employees  of  all 
plant  areas  and  operations  where  exposure  to 
benzene  could  occur.  Common  operations  in 
which  high  exposures  to  benzene  may  be 
encountered  are:  the  primary  production  and 
utilization  of  benzene,  and  transfer  of 
benzene. 

Appendix  C — Medical  Survsillance 
Guidelinos  for  Benzene' 

I  Route  of  Entry  i.'      .^, 

Inhalation;  skin  absorption. ' 

//.  Toxicology 

Benzene  is  primarily  an  inhalation  hazard. 
Systemic  absorption  may  cause  depression  of 
the  hematopoietic  system  and  leukemia. 
Inhalation  of  high  concentrations  can  affect 
central  nervous  system  function.  Aspiration 
of  small  amounts  of  liquid  benzene 
immediately  causes  pulmonary  edema  and 
hemorrhage  of  pulmonary  tissue.  There  is 
some  absorption  through  the  skin.  Absorption 
may  be  more  rapid  in  the  case  of  abraded 
skin,  and  benzene  may  be  more  readily 
absorbed  if  it  is  present  in  a  mixture  or  as  a 
contaminant  in  solvents  which  are  readily 
absorbed.  The  defatting  action  of  benzene 
may  produce  primary  irritation  due  to 
repeated  or  prolonged  contact  with  the  skin. 
High  concentrations  are  irritating  to  the  eyes 
and  the  mucous  membranes  of  the  nose,  and 
respiratory  tract. 

///.  Signs  and  Symptoms 

There  is  some  benzene  absoption  through 
the  skin.  Direct  contact  may  cause  erythema. 
Repeated  or  prolonged  contact  may  resuit  in 
drying,  scaling  dermatitis,  or  result  in 
development  of  secondary  skin  infections. 
Local  effects  of  benzene  vapor  or  liquid  on 
the  eye  are  slight.  Only  at  very  high 
concentrations  is  there  any  smarting 
sensation  in  the  eye.  Inhalation  of  high 
concentrations  of  benzene  may  have  an 
initial  stimulatory  effect  on  the  central 
nervous  system  characterized  by 
exhilaration,  nervous  excitation,  and/or 
giddiness,  followed  by  a  period  of  depression, 
drowsiness,  or  fatigue.  There  may  be  a 
sensation  of  tightness  in  the  chest 
accompanied  by  breathlessness  and 
ultimately  the  victim  may  lose  consciousness. 
Convulsions  and  tremors  occur  frequentiy, 
and  death  may  follow  from  respiratory 
paralysis  or  circulatory  collapse  in  a  few 
minutes  to  several  hours  following  severe 
exposures. 

The  detrimental  effect  on  the  blood-forming 
system  of  prolonged  exposure  to  small 
quantities  of  benzene  vapor  is  of  extreme 
importance.  The  hematopoietic  system  is  the 
chief  target  for  benzene's  toxic  effects  which 
are  manifested  by  alterations  in  the  levels  of 
formed  elements  in  the  peripheral  blood. 
These  effects  have  been  noted  to  occur  at 
concentrations  of  benzene  which  may  not 
cause  irritation  of  mucous  membranes,  or  any 
unpleasant  sensory  effects.  Early  signs  and 
symptoms  of  benzene  morbidity  are  varied 
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and  often  not  readily  noticed.  Such  symptoms 
may  also  be  due  to  sanaes  otker  than 
benzene  exposure.  Stibje^ive  omnptaints  of 
headache,  difirinesa.  and  loss  of  appetite  may 
precede  or  follow  clinical  stgns.  Bleeding 
^m  the  nose,  gums,  or  mucous  membranes 
and  the  developoient  of  purpuric  spots  (small 
bruises]  may  occur  as  the  condition 
progresses.  Rapid  pulse  and  low  blood 
pressure  in  addition  to  a  physical  appearance 
of  anemia  may  accompany  a  subjective 
complaint  of  shortness  of  breath  and 
excessive  tiredness.  Clinical  evidence  of 
leukopenia,  anemia,  and  thrombocytopenia, 
singly  or  in  combination,  has  been  frequently 
reported  among  the  first  signs. 

Bone  marrow  may  appear  normal,  aplastic, 
or  hyperplastic  and  may  not  in  all  situations 
correlate  with  peripheral  blood  forming 
tissues.  There  are  great  variations  in  ^ 
susceptibility  to  b«izene  aunbidity,  which 
prevents  the  identification  of  a  "typicaf 
blood  picture.  The  onset  of  effects  of 
prolonged  benzene  exposure  may  be  delayed 
for  many  months  or  years  after  (he  actual 
exposure  has  ceased. 

IV.  Treatmeat  of  Acute  Toxic  Effects 

Remove  from  exposure  immediately  but  do 
not  risk  being  overcome  by  fumes  yourself. 
Give  oxygen  or  artificial  resuscitation  if 
indicated.  Flush  eyes  and  wash  skin  if 
contaminated.  Symptoms  of  intoxication  may 
persist  following  severe  exposures.  Recovery 
from  mild  expostires  is  usually  rapid  and 
complete. 

V.  SurveHonce  and  Preventive 
Considerotioaa 

A.  General 

principal  effects  of  benzene  exposure 
forming  the  basis  for  this  regulation  are 
alterations  of  the  hematopoietic  system  as 
reflected  by  changes  in  the  peripheral  blood 
and  leukemia.  Consequently,  the  medical 
surveillance  program  is  designed  to  observe 
on  a  regular  basis,  blood  indices  for  early 
signs  of  these  effects. 

Tests  must  be  performed  frequently  enough 
to  discover  individuals  who  may  be 
unusually  sensitive  and  likely  to  develop 
marrow  abnormalities,  to  monitor  those  who 
experience  accidental  overexposure  and  to 
provide  early  detection  of  delayed  evidence 
of  toxicity. 

All  workers  who  are  or  will  be  exposed  to 
0.5  parts  per  million  (ppm)  or  greater  benzene 
as  an  eight-hour  time-weighted  average  are  to 
be  given  the  of^wrtunity  for  a  medical 
examination.  Initial  escaminations  are  to  be 
provided  within  30  days  of  the  effective  date 
of  this  standard  or  at  the  time  of  initial 
assignment  and  periodic  examinations 
semiaimually  thereafter.  There  are  special 
provisions  for  medical  tests  in  the  event  of 
hematologic  abnormalities  or  for  emei^ency 
situations. 

B.  Hematology  Guidelines 

The  following  information  excerpted  from 
the  analysis  of  Dr.  James  H.  Jandl,  Chief  of 
Hematology,  Harvard  School  of  Medicine, 
may  be  useful  to  physicians  in  cooductiqg  the 
medical  surveillance  prograoL 

A  minknum  battery  of  tests  is  to  be 


perfonned  by  stricdy  standardized  methods 
in  the  circumstances  described  above. 

1.  Red  cell,  white  cell,  and  platelet  counts 
must  be  performed  using  an  automated 
(Coulter)  counter.  The  normal  range  for  (he 
red  cell  count  is  approximately  4.4  to  6.0 
million  cell/mm',  the  values  for  women  being 
about  a4  million  cells  lower  than  for  onen.  A 
decline  from  a  normal  to  a  subnormal  value, 
or  a  rise  to  a  Mipra-nonBal  vahie,  are 
indicative  of  peteiHial  toxicity,  particulariy 
should  there  be  a  dedine.  Ilie  normal  total 
white  blood  count  is  approximately  6.200  plus 
or  minus  2.000Bua*.  For  cigarette  smokers  the 
white  count  wiJi  be  higher,  dw  upper  range  of 
"normal"  being  approximately  lilOO  cells 
higher  than  8,200.  Either  a  decline  from 
normal  to  subnotaal  or  a  rise  from  normal  to 
supra-normal  should  be  regarded  as  a 
potential  indication  of  benoene  toxicity.  The 
normal  platelet  count  is  250.000  with  a  range 
of  140,000  to  400,000.  Counts  outside  this 
range  should  be  regarded  as  possible 
evidence  of  benzetie  (oxidty. 

If  a  reticulocyte  count  is  perfonned  using  a 
cover-slip  smear  (see  below),  the  preferred 
technique  for  this  purpose  is  the  so-called  'dry 
method'  employing  brilliant  cresyl  blue 
(BCB)  for  staining  the  (ilantents  of  reticulum 
within  red  cell,  and  counterstaining  with 
Wright's  stain.  The  extreme  range  of  normal 
for  reticulocytes  is  0.4  to  1.S  percent  of  the  red 
cells,  the  usual  range  being  0.5  to  1.2  percent 
of  the  red  cells,  but  the  typical  value  is  in  the 
range  of  0.8  to  1.0  percent.  There  is  an 
advantage  of  using  the  BCB  reticulocyte 
'  staining  technique  (foUowed  by  counter- 
staining  with  Wright's  stain)  in  that  visible 
evidence  (i.e.,  the  stained,  mounted 
reticulocyte  smears)  may  be  stored,  and  if 
kept  nied  in  the  dark  may  later  be  retrieved 
for  reexamination  and  comparisons.  A 
decline  in  reticulocytes  to  levels  of  less  than 
0.4  percent  is  to  be  regarded  as  possible 
evidence  (unless  another  specific  cause  is 
found)  of  benzene  toxicity  requiring 
accelerated  surveillance.  An  increase  in 
reticulocyte  levels  to  above  l.S  percent  may 
also  be  consistent  with  (but  is  not  as 
characteristic  of)  benzene  toxicity. 

2.  The  single  most  important  routine 
surveillance  test  in  an  expert  technician's 
careful  examination  of  the  peripheral  blood 
smear.  As  «vith  the  reticulocyte  count  the 
smear  should  be  with  fresh  uncoagulated 
blood  obtained  from  a  needle  tip  following 
venipuncture  or  from  a  drop  of  eariobe  blood 
(capillary  blood).  If  necessary,  the  smear  may 
under  certain  hmited  conditions  be  afiade 
from  a  blood  sample  anticoagulated  with 
EOTA  (but  never  with  oxalate  or  heparin). 
When  the  smear  is  to  be  prq>ared  from  a 
specimen  of  venous  blood  whidi  has  been 
collected  by  a  cummerical  Vacutainer  "  type 
tube  containing  neutral  EOTA,  the  smear 
should  be  made  as  soon  as  possible  after  the 
venesection.  A  delay  of  up  to  12  hours  h 
permissible  between  the  drawing  of  the  blood 
specimen  into  EI3TA  and  the  preparation  of 
the  smear  if  the  blood  is  stored  at  refrigerator 
(not  freezing)  temperature.  As  with  the 
reticulocyte  preparations,  the  smear  should 
be  made  on  cover  slips  only.  Under  no 
circumstances  should  peripheral  blood  (or 
bone  marrow  aspirate)  intended  for 


examination  be  smeared  on  microscope 
slides,  a  technique  which  produces  artifacts 
in  blood  cells  and  distorts  the  white  cdl 
differential  count  by  severely  maldistrilMitiRg 
them.  Dry  blood  smear  should  be  stained 
with  Writ's  stain  which  should  be  flltered 
at  least  weekly  to  remove  precipitated  dye 
(saturated  completely  by  methylene  blue- 
eosinate  derivates). 

3.  The  minimum  mandatory  observations  (o 
be  made  from  the  smear  and  a  discussion  of 
their  significance  now  follows.  The 
observations  are: 

a.  The  differential  white  blood  cell  ooint 

b.  Description  of  abnormalities  in  tlie 
appearance  of  red  cells. 

c.  Description  of  any  abnormalities  in  the 
platelets. 

d.  A  careful  search  must  be  made  by  the 
technician  throughout  the  better  areas  eft 
every  Mood  smear  for  immature  white  cells 
such  as  band  fonns  (in  more  Aan  normal 
proportion),  any  number  of  metamyelocytes, 
mjrelocytes  or  myeloblasts.  Any  nucleate  or 
multimideated  red  blood  cells  should  be 
reported.  Very  large  "giant"  platelets  or 
fragments  of  megakaryocytes  must  be 
recoginzed.  Should  only  a  single  one  of  these 
abnormalities  be  found,  it  should  be  reported. 

An  increase  in  the  proportion  of  band 
forms  among  the  neutrophilic  granulocytes  is 
an  abnormality  deserving  special  mention  for 
it  represents  a  very  early  change  which 
should  be  considered  as  an  early  warning  of 
benzene  toxicity  in  the  absence  of  other 
causative  factors  (most  commonly  infection). 
Likewise,  the  appearance  of  metamyelocytes 
in  the  absence  of  other  probable  cause  is  to 
be  considered  a  possible  indication  of 
benzene-induced  injury. 

An  upward  trend  in  the  number  o{ 
basophils,  which  nonnally  do  not  exceed 
about  2.0  percentof  the  total  white  cells,  is  to 
be  regarded  as  possible  evidence  of  benzene 
toxicity.  A  rise  in  the  esoiiu>phil  count  is  less 
specific  but  also  may  be  suspicious  of 
toxicity  if  it  rises  above  6X)  percent  of  the 
total  white  count 

The  normal  range  of  monocytes  is  from  2j0 
to  8.0  percent  of  the  total  white  count  with  an 
average  of  about  5.0  percent.  About  20 
percent  of  individuals  reported  to  have  mild 
but  persisting  abnormalities  caused  by 
exposure  to  benzene  show  a  persisting 
monocytosis  which  is  sometimes  striking.  The 
findings  of  monocyte  count  which  persists  at 
more  than  10  to  12  percent  of  the  normal 
white  cell  count  (when  the  total  count  is 
normal)  or  persistence  of  an  absolute 
monocyte  count  in  excess  of  800/mm  *  should 
be  regarded  as  a  possible  sign  of  benzene- 
induced  injury. 

A  less  frequent  but  more  serious  indicatian 
of  benzene-induced  injury  to  the  bone 
marrow  is  the  finding  in  the  peripheral  blood 
of  the  so-called  "pseudo"  (or  aoquirad) 
Pelger-Huet  anomaly.  In  this  anomaly  many. 
or  sometimes  the  majority,  of  the  oeutrairiulic 
granulocytes  possess  two  round  nuclear 
segements — less  often  one  or  three  round 
segments — rather  than  three  normally 
elongated  segments.  When  this  anomaly  is 
not  hereditary,  it  is  often  but  not  invariably 
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predictive  of  subsiiquent  leukemia.  However, 
only  about  two  peqcent  of  patients  who 
ultimately  developjacute  myelogenous 
leukemia  show  thej  acquired  Pelger-Huet 
anomaly. 

An  uncommon,  qut  ominous  sign,  one 
which  cannot  be  detected  from  the  smear,  but 
can  be  suspected  epsily  by  a  "sucrose  water 
test"  of  peripheral  blood,  is  transient 
paroxysmal  nocturhal  hemoglobinuria  (PNH). 
which  may  first  oc^ur  insidiously  during  a 
period  of  established  aplastic  anemia  and 
may  be  followed  Mithin  one  to  a  few  years  by 
the  appearance  of  tapidly  fatal  acute 
myelogenous  leuk^ia.  Clinical  detection  of 
PNH.  which  occitfS  in  perhaps  only  one  or 
two  percent  of  tho4e  destined  to  have  acute 
myelogenous  leukoma,  may  be  difTicult:  if  the 
presumptive  "SBcraM  water  test"  fat  it  is 
positive,  the  technician  may  perform  the 
somewhat  more  deTinitive  Ham  test  also 
known  as  the  acid-«enun  hemolysis  test. 

e.  Individuals  dqcumenled  to  have 
developed  acute  myelogenous  leukemia  years 
after  initial  exposure  to  benzene,  have  (see 
above)  progressed  through  the  preliminary 
phase  of  hematologic  abnormality.  In  many 
instances  pancytooenia  (I.e.,  a  lowering  in  the 
counts  of  all  drculiting  blood  cells  of  bone 
marrow  origin — bui  not  to  the  extent  implied 
by  the  term  "aplas|c  anemia")  preceded 
leukemia  for  many  years.  Seldom  does 
relative  scarcity  of  a  single  type  blood  cell  tor 
of  platelets)  represent  a  harbinger  of 
imminent  acute  leukemia.  However,  the 
finding  of  two  or  mjore  cytopenias,  or  of 
pancytopenia,  must  be  regarded  as  highly 
suspicious  of  more  advanced  although  still 
reversible,  benzene  toxicity.  When 
"pancytopenia"  develops  and  becomes 
associated  with  th^  appearance  of  immature 
cells  (myelocytes,  Aiydoblasts.  erythroblasts. 
etc),  with  abnormal  cells  (pseudo'Pelger- 
Huet  anomaly,  atypical  nuclear 
heterochromatin,  etc),  or  with  inappropriate 
elevations  of  moncicytes.  basophils,  or 
eosinophils,  the  fin^lings  must  be  regarded  as 
evidence  of  benzetie  overexposure  unless 
proved  otherwise.  These  and  other 
aggregates  of  alterations  are  frequently 
termed  "preleukenCa,"  a  term  whose  meaning 
is  good  when  used  petrospectively.  but  less 
appropriate  when  ised  prospectively,  where 
it  has  only  inferential  value.  Many  severely 
aplastic  patients  manifested  the  ominous 
finding  of  5-10  percent  n^yeloblasts  in  the 
marrow,  occasional  myeloblasts  and 
myelocytes  in  the  blood  and  20-30% 
monocytes:  these  represented  the  beginning 
of  recovery  rather  than  the  early  stage  of 
overt  AML.  Thus,  i  considerable  proportion 
of  "prdeukemias"  (n  benzene  poisoning  fail 
to  progress  to  leukemia.  Indeed,  some  have 
been  observed  to  rfevert  to  normal  after 
withdrawal  of  the  afflicted  person  from  toxic 
exposure.  Nonetheless,  the  chance  that  "pre- 
leukemic"  (changef  in  general)  will  evolve  to 
leukemia  is  considerable:  at  least  20  to  40 
percent  of  persons  lonly.a  few  of  whom  were 
benzene-exposed)  with  these  blood  changes 
develop  acute  myelogenous  leukemia.  It  is 
evident  (Section  III  B.)  that  isolated 
cytopenias.  pancytopenias  and  aplastic 
anemias  induced  by  benzene  are  reversible 
and  complete  recovery  occurs  on  cessation  of 
exposure.  Howevef.  it  is  advisable  to  take 


these  abnormalities  seriously.  The  employee 
must  immediately  be  removed  from  any 
possible  exposure  to  benzene  vapor  as  he 
continues  to  be  followed.  Certain  tests  may 
substantiate  the  person's  prospects  for 
progression  or  regression.  One  such  lest 
would  be  an  examination  of  the  patient's 
bone  marrow.  But  the  decision  to  perform  a 
bone  marrow  aspiration  or  needle  biopsy  is 
one  that  should  be  made  by  the  hematologisl. 
The  findings  to  be  sought  there  would  be: 
hypoplasia  or  aplasia:  an  excess  of  immature 
forms:  vacuolation  in  erythroblasts  and 
myelocytes — a  phenomenon  induced  by 
many  toxins  apart  from  benzene,  including 
chloramphenicol  and  alcohol;  and  by 
infections. 

The  fmdiitgs  of  basophilic  stippling  in 
circulating  red  blood  cells  (usually  found  in  1 
to  S%  of  red  cells  during  marrow  injury),  and 
detection  in  the  bone  marrow  of  what  are 
termed  "ringed  sideroblasts"  must  be  taken 
seriously,  as  they  have  been  noted  in  recent 
years  to  be  frequent  premonitory  signs  of 
subsequent  actual  leukemia. 

In  several  recent  reports  dealing  with 
relatively  few  patients,  peroxidase-staining  of 
circulating  or  marrow  neutrophil 
granulocytes,  employing  benzidine 
dihydrochioride.  have  revealed  as  a 
"preleukemic"  finding  the  disappearance  of. 
or  diminution  in.  peroxidase  in  a  sizable 
proportion  of  the  granulocytes.  Granulocyte 
granules  are  normally  strongly  peroxidase 
positive.  A  steady  decline  in,  leukocyte 
alkaline  phosphatase  is  also  suggestive  of 
early  acute  leukeaiia.  Exposure  to  benzene 
commonly  causes'an  early  ftse  in  serum  iron, 
often  but  not  always  associated  with  a  fall  in 
the  reticulocyte  count.  Thus  serial 
measurements  of  serum  iron  levels  provide  a 
means  of  determining  whether  or  not  there  is 
a  trend  representing  sustained  suppression  of 
erythropoiesis. 

Measurement  of  serum  iron,  determination 
of  peroxidase  and  of  alkaline  phosphatases 
activity  in  peripheral  granulocytes  can  be 
performed  by  technical  assistants. 

Appendix  D — Sampling  and  Analytical 
Methods  for  Benzene  Mtmitering  and 
Measurement  Procedures 

Measurements  taken  for  the  purpose  of 
determining  employee  exposure  to  benzene 
are  best  taken  so  that  the  representative 
average  8-hour  exposure  may  be  determined 
from  a  single  8-hour  sample  or  two  (2)  4-hour 
samples.  Short-time  interval  samples  (or  grab 
samples)  may  also  be  used  to  determine 
average  exposure  level  if  a  minimum  of  five 
measurements  are  taken  in  a  random  manner 
over  the  8-hour  work  shift.  Random  sampling 
means  that  any  portion  of  the  work  shift  has 
the  same  chance  of  being  sampled  as  any 
ether.  The  arithmetic  average  of  all  such 
random  samples  taken  on  one  work  shift  is 
an  estimate  of  an  employee's  average  level  of 
exposure  for  that  work  shift.  Air  samples 
should  be  taken  in  the  employee's  breathing 
zone  (air  that  would  most  nearly  represent 
that  inhaled  by  the  employee).  Sampling  must 
be  performed  by  gas  adsorption  tubes  or 
alternative  methods  meeting  the  requirements 
of  the  standard,  with  subsequent  chemical 
analysis  by  gas  chromatography. 

There  are  a  number  of  methods  available 
for  monitoring  employee  exposures  to 


benzene.  The  sampling  and  analysis  may  be 
performed  by  collection  of  the  benzene  vapor 
on  charcoal  adsorption  tubes,  with 
subsequent  chemical  analysis  by  gas         >  ^' 
chromatography.  Methods  meeting  the 
prescribed  accuracy  and  precision 
requirements  are  available  in  the  "NIOSH 
Manual  of  Analytical  Methods."  One  specific 
method  meeting  the  prescribed  precision  and 
accuracy  requirements  is  NIOSH  Method 
Number  S311  which  is  presented  below. 
Sampling  and  analysis  may  also  be 
performed  by  portable  direct  reading         -  '; 
instruments,  real-time  continuous  monitoring 
systems,  passive  dosimeters  or  other  suitable 
methods.  The  employer  has  the  obligation  of 
selecting  a  monitoring  method  which  meets  ' 
the  accuracy  and  precision  requirements  of  v  ' 
the  standard  under  his  unique  field 
conditions.  The  standard  requires  that  the 
method  of  monitoring  must  have  an  accuracy, 
to  a  95  percent  confidence  level,  of  not  less 
than  plus  or  minus  25  percent  for 
concentrations  of  benzene  greater  than  or 
equal  to  0.5  ppm. 

The  following  two  analytical  procedures 
are  presently  performed  at  the  OSHA  Salt        ' 
Lake  City  Analytical  Laboratory: 

/.  OSHA  Laboratory  Evaluation  ofNTOSH 
Method  S-311  at  Lower  Levels 

Analyte:  Benzene 

Matrix:  Air 

Procedure:  Adsorption  on  charcoal, 

desorption  with  carbon  disulfide,  analysis 
.    byGC 

1.  Principle  of  the  Method  (Reference  1). 

1.1.  A  known  volume  of  air  is  drawn 
through  a  charcoal  tube  to  trap  the  organic 
vapors  present. 

1.2.  The  charcoal  in  the  tube  is  transferred 
to  a  small,  stoppered  vial  and  the  analyte  is 
desorbed  with  carbon  disulfide. 

1.3.  An  aliquot  of  the  desorbed  sample  is 
injected  into  a  gas  chromatograph. 

1.4.  The  area  of  the  resulting  peak  is 
determined  and  compared  with  areas      - 
obtained  from  standards. 

2.  Advantages  and  disadvantages  of  the     j.- 
method. 

2.1.  The  sampling  device  is  small,  portable, 
and  involves  no  liquids.  Interferences  are 
minimal,  and  most  of  those  which  do  occur    ■' 
can  be  eliminated  by  altering 
chromatographic  conditions.  The  samples  are 
analyzed  by  means  of  a  quick,  instrumental 
method. 

2.2.  The  amount  of  sample  which  can  be 
taken  is  limited  by  the  number  of  milligrams 
that  the  tube  will  hold  before  overloading. 
When  the  sample  value  obtained  for  the 
backup  section  of  the  charcoal  tube  exceeds 
25  percent  of  that  found  on  the  front  section, 
the  possibility  of  sample  loss  exists.  -    . 

3.  Apparatus 

3.1.  A  calibrated  personal  sampling  pump 
whose  flow  can  be  determined  with  ±5 
percent  at  the  recommend  flow  rate. 

3.2.  Charcoal  tubes:  Glass  with  both  ends 
flame  sealed.  7  cm  long  with  a  6-mm  O.D.  and 
a  4-mm  I.D..  containing  2  sections  of  20/40 
mesh  activated  charcoal  separating  a  2-mm 
portion  of  urethane  foam.  Ilie  activated 
charcoal  is  prepared  from  coconut  shells  and 
is  fired  at  600  *C  prior  to  packing.  The 
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adsorbing  section  contains  lOO.mg  of 
charcoal,  the  back-tip  section  SO  ing-  A  3-inin 
portion  of  urethane  foam  is  placed  between 
the  outlet  end  of  the  tube  and  the  back-up 
section.  A  phig  of  silanizad  glass  wool  is 
placed  in  front  of  tiw  adsorbing  section.  The 
pressure  drop  across  the  tube  must  be  less 
than  one  inch  of  mercury  at  a  flow  rate  of  1 
liter  per  minute. 

3.3.  Gas  Chromatograph  equipped  with  a 
flame  ionization  detector. 

3.4.  Column  (10-ft  X  l/8-in  stainless  steel) 
packed  with  00/100  Supelcoport  coated  with 
20  percent  SP  2100,  8.1  percent  CW  1500. 

3.5.  An  electronic  integrator  or  some  other 
suitable  method  for  measuring  peak  area. 

3.8.  Two-milliliter  sample  viab  with  Teflon- 
lined  caps. 

3.7.  Micrtriiter  syringes:  K)-microliter,  and 
other  convenient  sizes  for  making  standards. 

3.8.  Pipets:  1.0  mL  delivery  pipets. 

3.9.  Voiontetrtc  flasks:  convenient  sizes  for 
making  standard  solutions. 

4.  Reagents. 

4.1.  Chromatographic  quality  carbon 
disolMe. 

4.2.  Benxene,  reagent  grade. 

4.3.  An  internal  standard,  such  as  p- 
cymene,  reagent  grade. 

4.4.  Filtered  compressed  air. 

4.5.  Purified  hydrogen. 

4.8.  Purified  helium.  ■    •  - 

5.  Procedure. 

5.1.  Cleaning  of  equipment.  All  glassware 
used  for  the  laboratory  analysts  should  be 
properly  cleaned  and  free  of  organics  which 
could  interfere  in  the  analysis. 

5.2.  Calibration  of  personal  pumps.  Eadi 
pump  must  be  calibrated  with  a 
representative  charcoal  tube  in  the  Mne. 

5.3.  Collection  and  shipping  of  samples. 

5.3.1.  Immediately  before  sampling,  break 
the  ends  of  the  tube  to  provide  an  c^>ening  at 
least  one-half  the  internal  diameter  of  the 
tube  (2  mm). 

5.3.2.  The  smaller  section  of  ttte  charcoal  is 
used  as  the  backup  and  should  be  placed 
nearest  the  sampling  pump. 

5.3.3.  The  diarcoal  should  be  placed  in  a 
vertical  position  during  sampling  to  minimize 
channding  through  the  charcoal. 

5.3.4.  Air  being  sampled  should  not  be 
passed  through  any  hose  or  tubing  before 
entering  the  charcoal  tube. 

5.3.5.  A  sample  size  of  10  liters  is 
recommended.  Sample  at  a  flow  rate  of 
approximately  0.05  liters  per  minute.  The 
flow  rate  should  be  known  with  an  accuracy 
of  at  least  ±5  percent. 

5.3.8.  Hie  temperature  and  pressure  of  the 
atmosphere  being  sampled  should  be 
recorded. 

5.3.7.  The  charcoal  tubes  should  be  capped 
with  the  stipplied  plastic  caps  immediately 
after  sampling.  Plastic  caps  should  be  used. 

5.3.8.  Submit  at  least  one  blank  tube  ta 
charcoal  tube  subjected  to  the  same  handling 
procedures,  without  having  any  air  drawn 
through  it)  with  each  set  of  samples. 

5.3.9.  Take  necessary  shipping  and  packing 
precautions  to  minimize  breakage  of  samples. 

5.4.  Analysis  of  samples. 

5.4.1.  Preparation  of  samples.  In 
preparation  for  analysis,  each  charcoal  tube 
is  scored  with  a  file  in  front  of  the  first 
section  of  charcoal  and  broken  open.  The 


glass  wool  is  removed  and  discarded.  Hie 
charcoal  in  the  First  (larger)  section  is 
transferred  to  a  2-ml  vial.  The  separating 
section  of  foam  is  removed  and  discarded; 
the  second  section  is  transferred  to  another 
capped  vial.  These  two  sections  are  analyzed 
separately. 

5.4.2.  Desorption  of  samples.  Prior  to 
analysis,  1.0  mL  of  desorbing  solution  is 
pipetted  into  each  sample  container.  The 
desorption  solution  consists  ofO.OS^iL 
internal  standard  per  mL  of  carbon  disulflde. 
The  sample  vials  are  recapped  as  soon  as  the 
solvent  is  added.  Desorption  should  be  done 
for  30  minutes  with  occasional  shaking. 

5.4.3.  GC  conditions.  Typical  operating 
conditions  for  the  gas  chromatograph  are: 

1. 30  mL/mln  (80  psig)  helium  carrier  gas 
flow. 

2.  30  mL/min  (40  psig)  hydrogen  gas  flow  to 
detector. 

3.  240  mL/min  (40  psig)  air  flow  to  detector. 
4. 150  *C  injector  temperature. 

5.  250  'C  detector  temperature. 
6. 100  'C  Column  temperature. 

5.4.4.  Injectioii.  Solvent  flush  technique  or 
equivalent 

5.4.5.  Measurement  of  area.  The  Peak^ireas 
are  measured  by  an  electronic  integrator  or 
some  other  snitable  form  of  area 
measurement. 

5.4.6.  An  internal  standard  procedure  is 
used.  The  integrator  is  calibrated  to  report 
results  in  ppm  for  a  10  liter  air  sample  after 
correction  for  desorption  eBiciency. 

5.5.  Determination  of  desorption  efficiency. 

5.5.1.  Importance  of  deterreinatioiL  The 
desorption  efficiency  of  a  partictilar 
compound  can  vary  from  one  laboratory  to 
another.  Thus,  it  is  necessary  to  determine,  at 
least  once,  the  percentage  of  the  specific 
compound  that  is  removed  in  the  desorption 
process,  provided  the  same  batch  of  charcoal 
is  used. 

5.5.2.  Procedure  for  determining 'desorption 
efficiency.  The  reference  portion  of  the 
charcoal  tube  is  removed.  To  the  remaining 
portion,  amounts  representing  0.5X,  IX.  and 
2X  and  (X  represents  target  concentration) 
based  on  a  10  L  air  sample  are  injected  into 
several  tubes  at  each  level.  Dilutions  of 
benzene  with  carbon  tetrachloride  are  made 
to  allow  injection  of  measurable  quantitiles. 
These  tubes  are  then  allowed  to  equilibrate 
at  least  overnight.  F<rilowing  equitft>ration 
they  are  analyzed  foUewing  the  same 
procedure  as  tke  saoiples.  Desorption 
efficiency  is  determined  by  dividing  the 
amount  of  benzene  found  by  amount  spiked 
on  the  tube. 

8.  Calibration  and  standards. 

A  series  of  standards,  varying  in 
concentration  over  the  range  of  interest  is 
prepared  and  analyzed  under  the  same  GC 
conditions  and  during  the  same  time  period 
as  the  unknown  samples.  Curves  are 
prepared  by  plotting  concentration  versus 
peak  area. 

7.  Calculations. 

Since  the  integrator  is  programmed  to 
report  results  in  ppm  for  a  10  liter  air  sample 
(corrected  for  desorption  efficiency),  the 
following  equation  is  U8ed:ppm 
Benzene  =  (ppm  on  report]/lO  (0.1.  x  air 
volume  sample  in  liters). 

a  Reference.  NIOSH  Method  S-311. 


/;.  OSHA  Laboratory  Afethod  No.  12 

Analyte:  Benzene 
Matrix:  Bulk  Samples 

Procedure:  Bulk  samples  are  analyzed  direct 
by  liquid  chromatography. 

1.  Principle  of  the  method. 

'  1.1.  An  aliquot  of  the  bulk  sample  to  be 
analyzed  is  injected  into  a  liquid 
chromatograph. 

1.2.  The  peak  area  for  benzene  is 
determined  and  compared  to  areas  obtained 
from  standards. 

2.  Advantages  and  disadvantages  of  the 
method. 

2.1.  The  analytical  procedure  is  <}uick. 
sensitive,  and  reproducible. 

2.2.  Reanalysis  of  samples  is  possible. 
2J.  faderfereaces  can  be  circann'enled  by 

proper  selection  of  LC  parameters. 
2.4.  Samples  must  be  free  of  any 
particulates,  etc..  thaX  may  clog  the  capillary 
tutnng  in  the  liquid  chromatograph.  This  may 
require  distilling  the  sample  or  clarifying  with 
a  clarification  kit. 

3.  Apparatus. 

3.1.  Liquid  chromatograph  equipped  with  a 
UV  detector. 

3.2.  IXl  Colttmn  that  will  separate  benzene 
from  other  components  in  the  bulk  sample 
being  analyzed.  Hie  column  used  for 
validation  studies  was  a  Waters  Bondapack 
CIS,  30  cm  c  3.9  mm. 

3.3.  A  clarification  kit  to  remove  any 
particulates  in  the  bulk  if  necessary. 

3.4.  A  micro-distillation  apparatus  to  distill 
any  samples  if  necessary. 

3.5.  An  electronic  integrator  or  some  other 
suitable  method  of  measuring  peak  areas. 

3.6.  Microliter  syringes — 10 — ul  or  other 
convenient  sizes  for  preparing  standards,  and 
10 — ul  for  LC  injections. 

3.7.  Volumetric  Qasks.  5  mL  and  other 
convenient  sizes  for  preparing  standards  and 
making  dilutions. 

4.  Reagents. 

4.1.  Benzene,  reagent  grade. 

4.2.  LC  grade  water,  methyl  alcohol  and 
isopropyl  alcohol. 

5.  Collection  and  shipment  of  sasai^s. 

5.1.  Samples  should  be  transported  in  glass 
containers  with  Teflon-lined  caps. 

5.2.  Samples  should  not  be  put  in  the  same 
container  used  for  air  samples. 

8.  Analysis  of  samples. 

6.1.  Samples  piepasation. 

If  necessary,  the  samples  are  distilled  or 
clarified.  Samples  are  analyzed  undiluted,  if 
the  benzene  oonoentratioo  is  out  of  the 
working  raqge.  suitable  dilutions  are  aude 
with  isoprapyl  aicokot. 

6.2.  LC  coaditiaas. 

The  typical  operating  conditions  for  the 
liquid  cfaromatograpfay  are: 

1.  Mobile  phase    Methyl  alcohol/water, 
so/sa 

2.  Analytical  wavelength — 254  nm. 

3.  Infection  size — 10  uL 

8.3.  Measurement  of  peak  area  and 
calibration.  Peak  areas  are  measured  by  an 
integrated  or  other  suitable  means.  Tlie 
integrator  is  calibrated  to  report  results  in  % 
benzene  with  isopropyl  alcohol 

7.  Calculations. 

Since  the  integrator  is  programmed  to 
report  results  in  %  benzene  by  volume  in  an 
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loltowing  equation  is 
AxB 


undiluted  sample,  the 

used: 

%  Benzene  by  Volume  = 

Where: 

A  =  %  by  volume  on  re[»ori 

B=  Dilution  Factor 

(B=  1  for  undiluted  sai  nple) 

Appendix  E — Quaiitat  v«  and  Quantitative  Fit 
Testing  Procedures 

Qualitative  Fit  Test  Pi  otocoh 

I.  Isoamyl  Acetate  Pro 'ocol 

A.  Odor  Threshold  Scl  eening 

1.  Three  1-liter  glass  jars  with  metal  lids 
(e.g.  Mason  or  Bell  jar^)  are  required. 

2.  Odw-free  water  (e.g.  distilled  or  spring 
water)  at  approximate  y  25T1*C  shall  be  used 
for  the  solutions. 

3.  The  isoamyl  aceta  le  (lAA)  (also  known 
as  isopenlyl  acetate)  slock  solution  is 
prepared  by  adding  1  qc  of  pure  lAA  to  800  cc 
of  odor  free  water  in  a  il -liter  jar  and  shaking 
for  30  seconds.  This  solution  shall  be 
prepared  new  at  least  iveckly. 

4.  The  screening  testishall  be  conducted  in 
a  room  separate  from  tne  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  noj  be  connected  to  the 
same  recirculating  venjilation  system. 

5.  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  (14  cc  "f  the  slock 
solution  into  500  cc  of  edor  free  water  using  a 
clean  dropper  or  pipetl^.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  lA^  concentration  above 
the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  f^r  only  one  day. 

6.  A  test  blank  is  prefaared  in  a  third  jar  by 
adding  500  cc  of  odor  f  ■ee  water. 

7.  The  odor  test  and  est  blank  jars  shall  be 
labelled  1  and  2  for  jar  identification.  If  the 
labels  are  put  on  the  li(  Is  they  can  be 
periodically  peeled,  dri  ed  off  and  switched  to 
maintain  the  integrity  <  f  the  lest. 

S.  The  following  insti  uctions  shall  be  typed 
on  a  card  and  placed  o  w  the  table  in  front  of 
the  two  test  jars  (i.e.  1  md  2):  "The  purpose 
of  this  test  is  to  determ  ine  if  you  can  smell 
banana  oil  at  a  low  coi  icentration.  The  two 
bottles  in  front  of  you  <  ontain  water.  One  of 
these  bottles  also  contiiins  a  small  amount  of 


banana  oil.  Be  sure  the 
then  shake  each  bottle 


covers  are  on  tight. 
For  two  seconds. 


Unscrew  the  lid  of  eaci  i  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  i  »f  the  bottle.  Indicate 
to  the  test  conductor  w^ich  bottle  contains 
banana  oil." 

9.  The  mixtures  used  in  the  L\A  odor 
detection  test  shall  be  j  irepared  in  an  area 
separate  from  where  tl  e  test  is  performed,  in 
order  to  prevent  olfact(  iry  fatigue  in  the 
subject. 

10.  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  contain  ng  the  odor  test 
solution,  the  LAA  quali  ative  fit  test  may  not 
be  used. 

11.  If  the  test  subject 
jar  containing  the  odor 
subject  may  proceed  to 
and  fit  testing. 

R  Respirator  Selection 

1.  The  test  subject  sh  all  be  allowed  to  pick 
the  most  comfortable  r  aspirator  from  a 
selection  including  res|  irators  of  various 
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correctly  identifies  the 
test  solution,  the  test 
respirator  selection 


sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  Rve  sizes  of 
elastomeric  half  facepieces,  from  at  least  two 
manufacturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit-test  chamber 
to  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  subject  shall  be  shown  how 
to  put  on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  determine  a 
"comfortable"  respirator.  A  mirror  shall  be 
available  to  assist  the  subject  in  evaluating 
the  fit  and  positic|ning  of  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  or  respirator  use.  as  it  is  only 
a  review. 

3.  The  test  subject  should  understand  that 
the  employee  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit.  Each  respirator  represents  a 
different  size  and  shape  and,  if  fit  properly 
and  used  properly  Mill  provide  adequate 
protection. 

4.  The  test  subject  holds  each  facepiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  comfortable  flt  carmot  be 
found,  the  subject  will  be  asked  to  test  the 
full  facepiece  respirators.  (A  small 
percentage  of  users  will  not  be  able  to  wear 
any  half-mask.) 

5.  The  more  comfortable  facepieces  are 
noted:  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  All  donning  and  adjustments  of  the 
facepiece  shall  be  performed  by  the  test 
subject  without  assistance  from  the  test 
conductor  or  other  person.  Assistance  in 
assessing  comfort  can  be  given  by  discussing 
the  points  in  #6  below.  If  the  test  subject  is 
not  familiar  with  using  a  particular  respirator, 
the  test  subject  shall  be  directed  to  don  the 
mask  several  times  and  to  adjust  the  straps 
each  time  to  become  adept  at  setting  proper 
tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject 
adequate  time  to  determine  the  comfort  of  the 
respirator  after  donning: 

•  Positioning  of  mask  on  nose. 

•  Room  for  eye  protection. 

•  Room  to  talk. 

•  Positioning  mask  on  face  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

•  Chin  properly  placed.  , 

•  Strap  tension. 

•  Fit  across  nose  bridge. 

■  Distance  from  nose  to  chin. 

•  Tendency  to  slip. 

•  Self-observation  in  mirror. 

8.  The  test  subject  shall  conduct  the 
conventional  negative  or  positive-pressure  fit 
checks  (e.g.  see  ANSI  Z88.2-1980A7).  Before 
conducting  the  negative-  or  positive-pressure 
test  the  subject  shall  be  told  to  "seat"  the 
mask  by  rapidly  moving  the  head  from  side- 
to-side  and  up  and  down,  while  taking  a  few 
deep  breaths. 

9.  The  test  subject  is  now  ready  for  fit 
testing. 

10.  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 


comfort  of  the  respirator.  If  it  has  become 
uncomfortable,  another  model  of  respirator 
shall  be  tried.  * 

11.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 
and  be  retested  if  the  chosen  facepiece 
becomes  increasingly  uncomfortable  at  any 
time. 

C.  Fit  Test 

1.  The  fit  test  chamber  shall  be  similar  to  a 
clear  55  gal  drum  liner  suspended  inverted 
over  a  2  foot  diameter  frame,  so  that  the  top  . 
of  chamber  is  about  6  inches  above  the  test     ' 
subject's  head.  The  inside  top  center  of  the 
chamber  shall  have  a  small  hook  attached. 

2.  Each  respirator  used  for  the  fitting  and  fit 
testing  shall  be  equipped  with  organic  vapor 
cartridges  or  offer  protection  against  organic 
vapors.  The  cartridges  or  masks  shall  be 
changed  at  least  weekly. 

3.  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room  shall 
be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

4.  A  copy  of  the  following  test  exercises 
and  rainbow  passage  shall  be  taped  to  the 
inside  of  the  test  chamber: 

Test  Exercises  ■  ■        V  '  ""■■  ' 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are  j  ~ 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to  - . 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking  toward 
ceiling).  Be  certain  motions  are  complete  and 
made  about  every  second.  Do  not  bump  the 
respirator  on  the  chest.  -.^ 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

vi.  logging  in  place. 

vii.  Breathe  normally. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  bieyond  '  • 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow. 

5.  Each  test  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  5  inch  piece 
of  paper  towel  or  other  porous  absorbent 
single  ply  material,  folded  in  half  and  wetted 
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with  three-quarters  of  one  cc  of  pure  lAA. 
The  test  subject  shall  hang  the  wet  towel  on 
the  hook  at  the  top  of  the  chamber. 

7.  Allow  two  minutes  for  the  lAA  test 
concentration  to  be  reached  before  starting 
the  fit-test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject, 
to  explain  the  fit  test,  the  importance  of 
cooperation,  the  purpose  for  the  head 
exercises,  or  to  demonstrate  some  of  the 
exercises. 

8.  Each  exercise  described  in  #4  above 
shall  be  performed  for  at  least  one  minute. 

9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  lAA,  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

10.  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test, 
select  and  put  on  another  respirator,  return  to 
the  test  chamber,  and  again  begin  the 
procedure  described  in  the  c(4)  through  c(8) 
above.  The  process  continues  until  a 
respirator  that  Tits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half-mask 
respirator  from  the  available  selection,  fiill 
facepiece  models  must  be  used. 

12.  When  a  respirator  is  found  that  passes 
the  test,  the  subject  breaks  the  faceseal  and 
takes  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  lAA  is  the  good  fit 
of  the  respirator  facepiece  seal  and  not 
olfactory  fatigue. 

13.  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test.  To  keep  the  area  from 
becoming  contaminated,  the  used  towels 
shall  be  kept  in  a  self-sealing  bag  so  there  is 
no  significant  lAA  concentration  buildup  in 
the  test  chamber  during  subsequent  tests. 

14.  At  least  two  facepieces  shall  be 
selected  for  the  lAA  test  protocol.  The  test 
subject  shall  be  given  the  opportunity  to  wear 
them  for  one  week  to  choose  the  one  which  is 
more  comfortable  to  wear. 

15.  Persons  who  have  successfully  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  in 
atmospheres  with  up  to  10  times  the  PEL  of 
airborne  benzene.  In  atmospheres  greater 
than  10  times,  and  less  than  50  times  the  PEL 
(up  to  50  ppm),  the  subject  must  pass  the  lAA 
test  using  a  full  face  negative  pressure 
respirator.  (The  concentration  of  the  lAA 
inside  the  test  chamber  must  be  increased  by 
five  times  for  QLFT  of  the  full  facepiece.) 

16.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

17.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 


18.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

20.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes;  i.e.;  multiple 
extractions  without  prothesis,  or  acquiring 
dentures, 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

//.  Saccharin  Solution  Aerosol  Protocol 

A.  Respirator  Section 

Respirators  shall  be  selected  as  described 
in  section  IB  (respirator  selection]  above, 
except  that  each  respirator  shall  be  equipped 
with  a  particulate  filter. 

B.  Taste  Threshold  Screening 

1.  An  enclosure  about  head  and  shoulders 
shall  be  used  for  threshold  screening  (to 
determine  if  the  individual  can  taste 
saccharin)  and  for  fit  testing.  The' enclosure 
shall  be  approximately  12  inches  in  diameter 
by  14  inches  tall  with  at  least  the  front  clear 
to  allow  free  movement  of  the  head  when  a 
respirator  is  worn. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  conducting  the  screening  test. 

4.  During  the  threshold  screening  test,  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended. 

5.  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinquish  it  from 
the  fit  test  solution  nebulizer. 

6.  The  threshold  check  sohition  consists  of 
0.83  grams  of  sodium  saccharin,  USP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (see  C  7  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fiilly  expand. 


8.  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  saccharin  can  be  tasted. 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  lest  subject  is  again  asked 
whether  the  saccharin  can  be  tasted. 

10.  If  the  second  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  can  be  tasted. 

11.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
response. 

12.  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  10),  the  saccharin  fit  test 
cannot  be  performed  on  the  test  subject. 

13.  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the 
taste  for  reference  in  the  fit  test. 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shall  be  thoroughly  rinsec 
in  water,  shaken  dry,  and  refilled  at  least 
every  four  hours. 

C.  Fit  Test 

1.  The  test  subject  shall  don  and  adjust  the 
respirator  without  the  assistance  from  any 
person. 

2.  The  fit  test  uses  the  same  enclosure 
described  in  IIB  above. 

3.  Each  test  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

4.  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  IB  above.  This  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter. 

5.  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

6.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

7.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

8.  As  before,  the  test  subject  shall  breathe 
with  mouth  open  and  tongue  extended. 

9.  The  nebulizer  is  inserted  into  the  hole  in 
the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  technique  as  for  the  taste  threshold 
screening  and  the  same  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening.  (See  88  through  BlO  above). 

10.  After  generation  of  the  aerosol  read  the 
following  instructions  to  the  test  subject.  The 
test  subject  shall  perform  the  exercises  for 
one  minute  each. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  is  in 
the  full  up  position  (when  looking  toward  the 
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ceiling).  Do  not  to  bum]  the  respirator  on  the 
chest  I 

V.  Talking,  Talk  aloud  and  slowly.  The 
foHowing  paragraph  is  called  the  Rainbow 
Passage.  Reading  it  wil]  resulT  in  a  widfe 
range  of  facial  movemefits.  and  thus  be  uaefol 
to  satisfy  this  requiremtnt.  AJtemative 
passages  which  serve  t^e  same  purpose  may 
also  be  used. 

vi.  Jogging  in  place. 

vii.  Breathe  normally^ 

Rainbow  Paaage 

When  the  sunlight  stitkes  raindrops  ii»  the 
air,  they  act  like  a  pnsa  and  i"ni>  <•  rainbow. 
Hie  rainbow  is  ■  (^si^n  of  white  light  iaio 
many  beaotifnf  cokm.  fhese  take  tke  shape 
of  a  bag  round  arch,  wlh  its  path  high 
above,  aad  its  two  ead^  apparently  beyond 
the  horizon.  There  is.  af4cordiiig  lo  legend,  a 
boihng  pot  of  goU  at  oaic  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  frieads 
say  he  is  looking  for  thfl  pot  of  goM  at  the  end 
of  the  rainbow. 

11.  At  the  beginning  a  f  each  exercise,  the 
aerosol  concentration  s|>all  be  replenished 
using  one-half  the  numlier  of  squeezes  as 
initially  described  in  CA 

12.  The  test  subject  sl|aH  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit  lest 
the  taste  of  saccharin  iajdetacled. 

13.  If  the  saccharin  is  uetecled  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  thedl 

14.  At  least  two  facepieces  shall  be 
selected  by  the  saccharin  test  protocol.  The 
test  subject  shall  be  giv«n  the  opportaaity  to 
wear  them  for  one  week  to  choose  the  oae 
which  is  mote  comfortable  to  wear. 

15.  Successful  completion  of  the  test 
protocol  shaii  allow  thease  of  the  half  mask 
tested  respirator  in  cob  lamina  ted 
atmospheres  up  to  10  tii|)cs  the  F%L  of 
benzene.  In  other  word4  this  protocol  may  be 
used  to  assign  protectioii  factors  no  higher 
than  ten.  J 

16.  The  test  shall  not  be  conducted  if  Aere 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

17.  If  hair  growth  or  aMaiel  interfere  with 
a  satisfactory  fit  then  tiey  shall  be  altered  or 
removed  so  as  to  eliminfite  interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respiratory  supplied  air 
respirator,  or  self-contained  breathing 
apparatus.  i 

18.  If  a  test  subject  eMiibils  difficulty  ia 
breathing  during  the  teals,  she  or  he  shall  be 
referred  to  a  physician  iraiiied  in  respirator 
diseases  or  pulmonary  iiedicine  to  detemuae 
witether  the  test  subjecj  can  wear  a 
respirator  while  perfonaing  her  or  his  duties. 

19.  Qualitiative  Rt  testing  shall  be  repeated 
at  least  every  six  mont 

2Ql  In  addition,  becauke  the  sealing  of  the 
respirator  may  be  afTecledL  qualitative  fit 
testing  shall  be  repeated  immediately  whea 
the  test  subject  has  a: 

(1)  Weight  change  of  ^  pounds  or  more. 

(2)  Significant  facial  ^earring  in  the  area  of 
the  facepiece  seaL 

(31  Siyiificant  dental  changes;  l^.;  multiple 
extractions  without  pro^esis.  or  acquiring 
dentures. 
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(4)  Reconstructive  or  cosmestic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor.  « 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 

///.  Irritant  Fume  Protocot 

A.  Respirator  Selection 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
respirator  shall  be  equipped  with  a 
combination  of  high-efficiency  and  acid-gas 
cartridges. 

B.  Fit  Test 

1.  The  test  subject  shall  be  allowed  to  smell 
a  weak  concentration  of  the  irritant  satoke  to 
familiarize  the  subject  with  the  characteristic 
odor. 

2.  The  test  subject  sh^  property  doa  the 
respirator  selected  as  above,  aad  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  peifmm  the 
conventional  positive  presaaie  and  negative 
pressure  fit  checks  (see  ANSI  Z88.2  1980). 
Failure  of  either  check  shall  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride.  such  as 
the  MSA  part  #5645,  or  equivalent.  Attadi  a 
short  length  of  tubing  to  one  end  of  the  smoke 
tube.  Attach  the  other  end  of  the  smoke  tube 
to  a  low  pressure  air  pump  set  to  deliver  200 
milliliters  per  minute. 

&  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  the  eyes  closed  while  the  test 
is  performed. 

7.  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  tube 
towards  the  faceseal  area  of  the  test  subject 
The  person  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  be  performed  for  one  minute. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  fi'om  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and-  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling).  Do  not 
bump  the  respirator  against  the  chest. 

v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  wiQ 


result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  reinbow  is  a  division  of  white  fight  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  end  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
bat  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  his  reach,  bis  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

vi.  fogging  in  Pface. 

vii.  Breathe  normally. 

9.  The  test  subject  shall  indicate  fo  the  test 
conductor  if  the  irritant  smoke  is  detected.  If 
smoke  is  detected,  the  test  conductor  shait 
stop  the  test.  In  this  case,  the  tested 
respirator  is  rejected  and  another  respirator 
shall  be  selected. 

10.  Each  test  subject  passing  the  smoke  test 
(i.e.  without  detecting  the  smoke)  shall  be 
given  a  sensitivity  check  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test 

11.  Steps  B4,  Be,  BIO  of  this  fit  test  protocol 
shall  be  performed  in  a  location  with  exhaust 
ventilation  sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the  test 
agents. 

12.  At  least  two  facepieces  shall  be 
selected  by  the  irritant  smoke  test  protocof. 
The  test  subject  shall  be  given  the 
opportunity  to  wear  them  for  one  week  lo 
choose  the  one  which  is  more  comfortable  to 
wear. 

13.  Respirators  sucessfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  of 
benzene. 

14.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

15.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  is 
still  not  attained  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparattis, 

16.  If  a  test  subject  exhibits  difficulty  m 
breathing  during  the  tests,  she  w  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

17.  Qualitive  fit  testing  shall  be  repeated  at 
least  every  six  months. 

18.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shalt  be  repeated  iramediatety  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20poinid8  or  more. 

(2)  Significant  faciaf  scarring  in  the  area  of 
the  facepiece  seal. 
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(3)  Significant  dental  changes;  i.e.:  multiple 
extractions  without  prothesis,  or  acquiring 
dentures, 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

Quantitative  Fit  Test  Procedures 

1.  General 

a.  The  method  applies  to  the  negative- 
pressure  nonpowered  air-purifying 
respirators  only. 

b.  The  employer  shall  assign  one  individual 
who  shall  assume  the  full  responsibility  for 
implementing  the  respirator  quantitative  fit 
test  program. 

2.  Definition 

a.  "Quantitative  Fit  Tesi"  means  the 
measurement  of  the  effectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifying 
element. 

b.  "Challenge  Agent"  means  the  air 
contaminant  introduced  into  a  test  chamber 
so  that  its  concentration  inside  and  outside 
the  respirator  may  be  compared. 

c  'Test  Subject"  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

d.  "Normal  Standing  Position"  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

e.  "Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 

3.  Apparatus 

a.  Instrumentation.  Com  oil,  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test. 

b.  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
freely  perform  all  required  exercises  without 
distributing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air  yet  uniform  in 
concentration  throughout  the  chamber. 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particular 
filter  supplied  by  the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
challenge  agent  concentration  with  each 


inspiration  and  expiration  at  fit  factors  of  at 
least  2,000. 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge  agent, 
and  challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process. 

f.  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  there  is  no  detectable  leak  around  the 
port  a  free  air  flow  is  allowed  into  the 
sampling  line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  performance  of  the 
respirator. 

g.  The  test  chamber  and  test  set-up  shall 
permit  the  person  administering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test. 

h.  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  constant  within  a  10 
percent  variation  for  the  duration  of  the  test. 

i.  The  time  lag  (interval  between  an  event 
and  its  being  recorded  on  the  strip  chart)  of 
the  instrumentation  may  not  exceed  2 
seconds. 

j.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter,  length  and 
material.  It  shall  be  kept  as  short  as  possible. 
The  smallest  diameter  tubing  recommended 
by  the  manufacturer  shall  be  used. 

k.  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-efficiency  filter 
before  release  to  the  room. 

1.  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

4.  Procedural  Requirements 

a.  The  fitting  of  half-mask  respirators 
should  be  started  with  those  having  multiple 
sizes  and  a  variety  of  interchangeable 
cartridges  and  canisters  such  as  the  MSA 
Comfr  II-M,  Norton  M,  Survivair  M  A-O  M  or 
Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiece  is  properly 
adjusted. 

(1)  Positive  pressure  test  With  the  exhaust 
port(s)  blocked  the  negative  pressure  of  slight 
inhalation  should  remain  constant  for  several 
seconds. 

(2)  Negative  pressure  test  With  the  intake 
port(s)  blocked  the  negative  pressure  slight 
inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least  5 
minutes  before  conducting  a  qualitative  test 
by  using  either  of  the  methods  described 
below  and  using  the  exercise  regime 
described  in  5.a.,  b.,  c,  d.  and  e. 

(1)  Isoamyl  acetate  test.  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  Uie  odor  should  be  unable  to  detect 
the  odor  of  isoamyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period.  A  combination 
cartridge  or  canister  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  particular  mask  being 
tested.  The  test  subject  shall  be  given  an 


opportunity  to  smell  the  odor  of  isoamyl 
acetate  before  the  test  is  conducted. 

(2)  Irritant  fume  test  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  The  test  subject  shall  be 
instructed  to  close  her/his  eyes  during  the 
test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  by  as  stated  in 
4.b.  of  this  Appendix. 

d.  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half-mask 
and  1  percent  for  a  full  facepiece. 

f.  A  stable  challenge  agent  concentration 
shall  be  obtained  prior  to  the  actual  start  of 
testing. 

1.  Respirator  restraining  straps  may  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  to  give  a  reasonubly 
comfortable  fit  typical  of  normal  use. 

5.  Exercise  Regime.  Prior  to  entering  the 
test  chamber,  the  test  subject  shall  be  given 
complete  instructions  as  to  her/his  part  in  the 
test  procedures.  The  test  subject  shall 
perform  the  following  exercises,  in  the  order 
given,  for  each  independent  test. 

a.  Normai  Breathing  (NBj.  In  the  normal 
standing  position,  without  talking,  the  subject 
shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c.  Turning  head  side  to  side  (SSJ.  Standing 
in  place  the  subject  shall  slowly  turn  his  head 
from  side  between  the  extreme  positions  to 
each  side.  The  head  shall  be  held  at  each 
extreme  position  for  at  least  5  seconds. 
Perform  for  at  least  five  complete  cycles. 

d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his  head  up  and  down  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  five  complete 
cycles. 

e.  Reading  (R).  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  clearly  by 
the  test  conductor  or  monitor.  The  test 
subject  shall  read  the  "rainbow  passage"  at 
the  end  of  this  section. 

f.  Grimace  (G).  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds. 

g.  Bend  over  and  touch  toes  (B).  The  test 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeat  for  dt 
least  one  minute. 

h.  Jogging  in  place  (J).  The  test  subject  shall 
perform  jog  in  place  for  at  least  one  minute. 
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(NH 


feklkeaoraMl 
telling.  Ik*  s«tiiMl 
•t  least  one 


i.  Normal  BreaMitg 
standing  position,  witiiov  I 
shall  breathe  aonmaOf  ' 
minute. 

Rainbow  Passage 

WWb  tbe  snnlighl  strilsM  raindrofM  ia  Ibe 
air.  they  act  fik*  a  pram  And  fona  a  laiobow. 
The  rainbaw  ia  a  dmnoii  af  wbile  ligta  iBto 
many  bsaatiM  colofs.  "aine  lake  the  shape 
of  a  long  round  arch,  witq  its  path  high 
above,  and  its  two  ends  ^tpajentiy  beyond 
the  horizoo.  There  is.  acc^riding  to  legend,  a 
boiling  pot  of  gold  at  ooe  lend.  People  kiak. 
but  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow. 

6.  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
percent  for  half-masks  aqd  1  percent  for  fiiO 
facepieces.  The  test  subjfict  may  be  refitted 
and  retested.  If  two  the  tMree  required  tests 
are  terminated,  the  fit  shall  be  deemed 
inadequate.  (See  paragraph  4.h.). 

7.  Calculation  of  Fit  Fofiors.  a.  The  fit 
factor  determined  by  the  boantttative  fit  test 
equals  the  average  concei  >tration  inside  the 
respirator. 

h.  The  average  lest  che^nber  concentration 
is  the  arithmetic  average 
concentration  at  the  beginning  and  of  the  end 
of  the  test. 

c  The  average  peak  coi  icentration  of  the 
challenge  agent  inside  tb<  i  respirator  shaB  be 
the  arithmetic  average  pe  ik  concentrations 
for  each  of  the  nine  exeic  iaes  of  the  test 
which  are  computed  as  It  e  aiithaietic 
average  of  the  peak  cono  inlntions  fband  for 
each  breath  during  the  i 

d.  The  average  peak  uimentiation  for  as 
exercise  may  be  detennk  ed  grapfaicaiijr  if 


there  is  not  a  great  vanatioB  in  the  peak 
concentration  during  a  single  exercise. 

B.  Interpretation  of  Test  Hesuita.  The  fH 
factor  measured  by  the  qnantitalivc  fit  testing 
shall  be  the  lowest  of  the  tee*  piuteUiuB 
factors  resulting  from  thfee  taMtependeal 
tests. 

9.  Other  Retirements,  a.  The  test  subject 
shall  not  be  permitted  to  wear  a  hatf-oask  or 
full  facepieceif  lite  rnmionrai  fit  factor  of  250 
or  1,250;  lespectively.  cannot  be  ohtened.  If 
hair  growth  or  apparel  interfere  with  a 
satisfactory  fit,  tfren  they  shall  be  altered  or 
removed  so  as  to  eliminate  iatefference  and 
alk>w  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  nrast  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supphed  air 
respirator,  or  self-contained  breathing 
apparatus. 

b.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

c.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
re^rred  to  a  physician  trained  in  respirator 
diseases  or  puiraonary  soedicine  to  determine 
whether  the  test  8«biect  can  wear  a 
respirator  while  performiag  her  or  hia  duties. 

(L  The  test  aabiect  shall  be  yven  the 
opportmity  to  wear  the  nsigned  respirator 
for  one  week.  If  die  respirator  does  not 
provide  a  satisfactory  fit  during  actnal  use. 
the  test  subject  may  request  another  QNFT 
which  shall  be  performed  immediately. 

e.  A  respirator  fit  factor  card  shall  be 
issued  to  the  test  subject  with  the  following 
information: 

(1)  Name. 

(2)  Date  of  fit  test. 


(3)  Praiectioa  factors  obtained  through 
each  maaulactHrer,  aodel  aad  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person  that 
conducted  ^  test 

f.  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  wfien  the  test  agent  has 
altered  the  Integrity  of  the  filter  media. 
Organic  vapor  cartridges  A^nisters  shall  be 
replaced  daily  or  sooner  rf  there  is  any 
indication  of  breakthrough  by  the  test  agent. 

10.  In  addition,  because  the  seahng  of  the 
respirator  may  be  affected,  quantitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  poimds  or  more, 

(2)  Significant  fncial  scarring  in  the  area  ol 
the  facepiece  seal, 

(3)  Significant  dental  changes;  i.e.;  multiple 
extractions  without  prothesrs,  or  acquiring 
dentures, 

(4}  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  seating, 

11.  Recordkeeping,  a.  A  summary  of  alt  test 
results  shall  be  maintained  for  three  years. 
The  summary  shall  include: 

(t)  Name  of  test  subject 

(2)  Date  of  testing;. 

(3)  Name  of  the  test  andoctor. 

(4)  Fit  factors  obtained  from  every 
respiratof  tested  (indicate  manwWtuwr. 
model,  sixe  and  approval  namber). 

b.  A  cop^  of  at)  test  date  inrhwfaig  the  stti^ 
chart  and  resuite  shall  be  kept  for  at  tensl 
five  years. 

(FR  Doc.  85-29075  Filed  12-4-85:  3:20  pmj 
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DEPARTMENT  Of  TRANSPORTATION 
F»df«l  AvteUon  I  Ulwilntotiatlon 


Independence  Avenue,  SW., 
Washington.  DC  20591. 
SUPKEMCNTARY  INFORMATION: 


14  CFR  Parts  91,  »1, 125, 129,  and  135      Comments  Invited 


r 

[Dodcet  No.  24«5«;  ilotlce  Na  •S-241 

Foraign  Air  Canrlals  and  Operators  Of 
Cartabi  Larga  U.S|-R«gistarad 


AQCNCv:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  ^posed  Rulemaking 
(NPRM). 


This  dofument  proposes 
amendments  to  ensure  that  US.- 
registered  aircra|t  leased  by  foreign 
persons  are  maintmned  in  accordance 
tvith  acceptable  maintenance  standards, 
to  eliminate  the  need  for  certain 
exemptions  to  foreign  persons  who  lease 
U.S.-registered  airdrafl  and  to  clarify 
certain  rules  whicq  were  intended  to 
preclude  the  commingling  of 
noncommon  (privaje)  and  common- 
carriage  operations.  These  amendments 
are  necessary  to  udgrade  certain 
regulations  regardUig  the  leasing  of  U.S.- 
registered  aircraft  ^y  foreign  persons  to 
meet  changing  maiicet  conditions,  to 
reduce  the  agency's  exemption 
workload,  and  to  facilitate  enforcement 
of  certain  private  apd  common-carriage 
operations.  Adoptiiig  these  proposed 
amendments  woulc)  ensure  that  leased 
U.S.-registered  airta'aft  are  properly 
maintained  and  would  eliminate  the 
possibility  of  inter^uxing  private  and 
common-cairiage  operations  by  a 


private  operator. 

DATE:  Comments 
before  April  10, 1 


are  to  be  marlced 
and  mailed  in  dupl: 


st  be  received  on  or 

ints  on  this  proposal 
locket  No.  24856" 
te  to:  Federal 
Aviation  Administtation:  Office  of  the 
Chief  Counsel  Attn:  Rules  Docket 
(AGC-204),  D(»cket|No.  24856,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or  deliver 
comments  in  dupli<|ate  to:  Room  916. 800 
Independence)  Aveiiue,  SW., 
Washingtoa  DC  Cbinments  may  be 
inspected  in  Room  016  on  weekdays, 
except  Federal  holilays  between  6:30 
a.m.  and  5  p.m.       [ 

FOR  FURTHER  MFCN^tATION  CONTACT 

Larry  Bedore,  Projoct  Development 
Branch  (AFO-240).  lAir  Transportation 
Division,  Office  of  flight  Operations, 
telephfme  (202)  428|-8096.  or  Bob  Seger. 


Air  Transportation 


Branch  (AWS-330), 


Aircraft  Maintenance  Division,  Office  of 
Airworthiness,  tele  ihone  (202)  426-440. 
Federal  Aviation  A  iministration,  800 


Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conmients' relating  to  any  significant 
environmental  or  economic  impact  that 
might  result  because  of  the  adoption  of 
these  proposals  may  also  be  submitted. 
Conmiunications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  or  delivered  in  duplicate  to 
the  address  listed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  simimarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2485&"  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  t)f  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  425-805a  Each  communication 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures.  ., 

Background 

On  October  9, 1980,  Part  125  of  the 
Federal  Aviation  Regulations  (FAR)  was 
published  in  the  Federal  Register  (45  FR 
67214).  With  certain  exceptions,  not 
germane  to  the  current  discussion.  Part 
125  applies  to  the  operation  of  all  U.S.- 
registered  airplanes  having  a  maximum 
seating  configuration  of  20  or  more 
passengers,  or  a  maximum  payload 


configuration  of  6,000  pounds  or  more, 
unless  they  are  required  to  be  operated 
under  the  rules  of  Part  121, 135,  or  137  of 
the  regulations. 

Although  Part  125  was  not  intended  to 
provide  acceptable  safety  levels  for 
common-carriage  operations,  the 
inspection  programs  and  maintenance 
requirements  of  §  125.247  currently 
apply  to  U.S.-registered  airplanes 
operated  outside  the  United  States  by  a 
foreign  person.  This  circumstance  arises 
because  §  125.1  states  that  Part  125 
governs  operation  of  a  U.S.-registered  '.■. 
airplane  of  the  prescribed  size  unless 
that  operation  is  required  to  be  -   >- 

conducted  under  the  rules  of  Part  121. 
135.  or  137. 

At  the  time  Part  125  was  published, 
the  FAA  was  considering  rulemaking  to 
revise  Part  129 — Operations  of  Foreign 
Air  Carriers.  Requiring  foreign  air 
carriers  to  comply  with  Part  125 
immediately  was  deemed  inappropriate 
in  light  of  the  possibility  of  change  to 
Part  129.  Consequently,  in  adopting  Part 
125  the  agency  established  a  deferred 
compliance  date  of  January  1, 1983.  for 
foreign  air  carriers.  By  Amendments 
12S-4  (47  FR  44718;  Octoberl2. 1982)    . 
and  125-5  (49  FR  34815;  September  4.     " 
1964),  the  agency  extended  the  January 
1, 1983,  compliance  date  to  September  1, 
1984,  and  February  28, 1988, 
respectively,  to  provide  sufficient  time 
for  completion  of  the  proposals 
contained  in  this  notice. 

Subsequent  to  the  adoption  of  Part 
125,  the  agency  has  carefully  monitored 
the  operating  experience  of  large  U.S.- 
registered  airplanes  operated  under  Part 
125.  The  operating  experience  can  be 
divided  into  two  main  areas  of  interest. 
First,  the  frequency  with  which  foreign 
air  carriers  operate  U.S.-registered 
airplanes  under  lease  has  shown  a 
marked  increase.  These  lease 
agreements  are  desirable  since  they     -" 
improve  the  U.S.  balance  of  payments 
and  provide  a  means  for  U.S.  air  carriers 
to  arrange  for  use  of  their  airplanes 
during  periods  of  reduced  traffic  levels. 
Most  foreign  air  carriers  and  foreign 
persons  engaged  in  common-carriage  ..  . 
operations  have  aircraft  maintenance 
program  requirements  adopted  by  their 
domestic  governments  which  are 
consistent  with  the  international 
standards  in  Part  I  of  Annex  6  to  the 
Convention  on  International  Civil 
Aviation  (ICAO).  ICAO  Annex  6 
requires  each  operator  to  comply  with 
the  terms  of  the  aircraft's  certificate  of 
airworthiness  and  to  maintain  the 
aircraft  in  an  airworthy  condition.  To 
meet  these  requirements,  each  foreign' 
operator  of  a  U.S.-registered  aircraft 
used  in  common  carriage  must  ensure 
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that  the  aircraft  is  maintained  by  a 
qualified  organization  with  a  well- 
trained  staff  and  adequate  workshops, 
equipment  and  facilities.  That 
organization  must  also  have  appropriate 
maintenance  manuals,  records,  and 
procedures  regarding  training, 
inspection,  and  release  of  the  aircraft. 
However,  soine  countries  may  not  have 
requirements  completely  consistent  with 
the  ICAO  aircraft  maintenance  program 
requirements.  This  means  that  U.S.- 
registered  airplanes  operated  by  foreign 
air  carriers  or  persons  from  those 
countries  might  not  meet  those 
international  standards.  To  allow 
operation  of  these  aircraft  would  be 
inconsistent  with  U.S.  obligations  under 
international  agreements  for  aircraft  of 
its  registry.  As  more  fully  explained 
under  "Description  of  Regulatory 
Proposals,"  the  proposals  in  this  notice. 
if  adopted,  would  ensure  compliance 
with  interniitional  airworthiness 
obligations.  1 

The  second  main  aspect  of  the 
operating  experience  of  lai^ge  U.S.- 
registered  airplanes  of  the  size  covered 
by  Part  125  concern*  the  distinction 
between  common  carriage  and 
noncommon  carriage.  Part  125  was 
designed  to  provide  a  regulatory  scheme 
for  an  appropriate  level  of  safety  for 
airplanes  not  used  in  common  carriage. 
This  regulatory  intent  is  stated  explicitly 
in  §  125.11.  That  section  prohibits 
common  carriage  by  a  Part  125 
certificate  holder  and  declares  that  any 
person  holding  an  Air  Carrier  Operating 
Certificate  is  ineligible  for  a  certificate 
under  Part  125.  The  sole  exception  to  the 
principle  that  Part  125  is  intended  to 
apply  only  to  noncommon  carriage  is  the 
case  of  a  foreign  person  common  carrier 
compelled  to  operate  under  the  rules  of 
Part  125  by  operating  a  U.S.-registered 
airplane  of  the  size  covered  by  that  pari. 

Since  the  adoption  of  Part  125,  the 
agency  has  received  numerous  inquiries 
from  air  carriers  who  desire  to  hold 
operations  specifications  under  Part  125. 
However,  the  issuance  thereof  would 
cause  extreme  difficulty  for  the  FAA  in 
preserving  the  distinction  between 
common  carriage  and  noncommon 
carriage.  The  FAA  would  need  to 
expend  more  time  and  resources,  a 
result  which  is  incompatible  with  the 
agency's  staffing  levels.  Another 
problem  closely  related  to  past 
operating  experience  is  the  fact  that 
some  Part  125  operators  and  foreign  air 
carriers  are  listing  the  same  airplane  on 
their  respective  operations 
speciFications.  In  some  cases,  common- 
carriage  operations  are  being  disguised 
as  Pari  125  operations.  Proposals  to 
preserve  the  intent  of  Part  125  are  more 


fully  explained  under  "Description  of 
Regulatory  Proposals." 

Description  of  Regulatory  Proposals 

Section  91.161(b) 

Section  91.161(a)  states  that  a  U.S.- 
registered  civil  aircraft  operating  within 
or  without  the  United  States  shall  be 
governed  by  the  maintenance, 
preventive  maintenance,  and  alterations 
rules  of  Subpart  C —  "Maintenance, , 
Preventive  Maintenance,  and 
Alterations."  However,  S  91.161(b) 
excepts,  from  certain  requirements  of 
Subpart  C.  aircraft  maintained  in 
accordance  with  a  continuous 
airworthiness  maintenance  program  as 
provided  in  either  Part  121, 127.  or  135  of 
the  FAR,  as  appropriate.  Section 
91.161(b}  would  be  amended  to  include 
Part  129  thereby  excepting  U.S.- 
registered  aircraft  op>erated  by  a  foreign 
air  carrier  or  foreign  person  in  common- 
carriage  operations.  Proposed  §  129.14 
contains  the  parallel  continuous 
airworthiness  maintenance  program 
requirement  necessary  to  make 
§  91.161(b)  operative. 

Section  121.3 

This  section  would  be  amended  by 
adding  a  new  paragraph  (i)  that  would 
preclude  operation  under  Part  121  by  a 
person  engaged  if)  air  transportation  of 
any  aircraft  listed  on  any  Part  125 
operations  specilications. 

Section  125.1(aJ 

This  section  would  be  amended  to 
delete  the  reference  to  paragraph  (e), 
which  makes  Part  125  applicable  to  Part 
129  operators,  as  of  February  28, 1986, 
and  to  clarify  the  applicability  of  Part 
125  by  adding  the  phrase  "when 
common  carriage  is  not  involved"  at  the 
end  of  the  sentence. 

Section  125.1(b)(1),  (3).  and  (4) 

Current  §  125.1(b)  (1)  and  (4)  excepts 
from  the  applicability  of  Part  125  those 
U.S.-registered  airplanes  which  are 
required  to  be  operated  under  Part  121, 
135,  or  137.  Since  one  of  the  objectives 
of  the  proposals  in  this  notice  is  to 
require  U.S.-registered  airplanes 
operated  in  common  carriage  by  foreign 
air  carriers  or  foreign  persons  to  be 
regulated  by  Part  129  instead  of  Part  125, 
this  section  would  be  amended  by 
adding  Part  129  to  the  parts  already 
listed.  Thus,  foreign-registered  and  U.S.- 
registered  airplanes  operated  in 
common  carriage  by  foreign  air  carriers 
oT  foreign  persons  would  be  regulated 
by  Part  129.  The  addition  of  the  words 
"by  a  Part  125  certificate  holder"  in 
§  125.1(b)(3)  is  to  correct  an 
administrative  oversight.  The  intent  of 


§  125.1(b)(3)  is  to  allow  an  airplane 
normally  operated  under  Part  125  to  be 
flown  under  Part  91  for  training, 
ferrying,  positioning,  or  maintenance 
purposes. 

Section  125.11(a) 

This  paragraph  now  provides  that  no 
person  is  eligible  for  a  Part  125 
certificate  if  that  person  is  authorized  to 
operate  aircraft  under  any  air  carrier 
operating  certificate.  This  provision 
implements  a  basic  concept  in  Part  125: 
namely;  that  it  was  not  intended  to 
regulate  common  carriage.  The  FAA  has 
received  numerous  inquiries  from 
persons  who  desire  to  hold  operations 
specifications  authorizing  operations  as 
an  air  carrier  and  also  to  hold 
operations  specifications  under  Part  125. 
To  allow  issuance  of  dual  operations 
specifications  under  these 
circumstances  would  greatly  complicate 
the  FAA's  surveillance  and  enforcement 
efforts  designed  to  ensure  that  common 
carriage  is  not  conducted  under  Part  125. 
Accordingly,  under  the  proposed 
revision  to  paragraph  (a),  no  person 
authorized  to  operate  aircraft  under  an 
air  carrier  operating  certificate  or  under 
air  carrier  or  common  carrier  operations 
specifications  would  be  eligible  for  an 
operating  certificate  or  operations 
specifications  under  Part  125.  This 
proposal  and  the  changes  proposed  for 
Parts  121, 129,  and  135  should  eliminate 
confusion  among  regulated  persons  and 
eliminate  the  resulting  luinecessary 
drain  on  FAA  resources  used  in 
surveillance  and  enforcement 

Section  125.11(c) 

Consistent  with  the  change  proposed 
in  paragraph  (a),  a  new  paragraph  (c) 
would  be  added  to  prohibit  a  Part  125 
operator  from  operating  or  listing  on  its 
operations  specifications  any  airplane 
listed  on  any  operations  specifications 
or  other  required  airplane  listing  under 
Part  121. 129.  or  135.  Corresponding 
changes  also  are  proposed  in  iS  lZ1.3(i). 
129.11(c),  and  135.11(c)  to  irapleraent  the 
concept  that  common  carriage  and  Part 
125  operations  should  be  kept  separate. 

Part  129  Title 

The  title  of  Part  129  would  be 
expanded  to  reflect  its  appHcatioi  to 
U.S.-registered  aircraft  used  in  common 
carriage  by  foreign  air  carriers  or  foreign 
persons.  This  expansion  will  permit  the 
maintenance  and  use  of  a  minimum 
equipment  list  (MEL)  with  respect  to 
those  U.S.-registered  aircraft  not 
governed  by  Part  125  and  used  in 
common  carriage  by  foreign  air  carriers 
or  foreign  persons.  This  expansion  also 
ensures  a  level  of  maintenance 
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refeiste 


treaty  obligations 
carriage 
red  aircraft  by 
foreign  persons. 


consistent  with  U.S. 
with  regard  to  comn|on 
operations  of  U.S. 
foreign  air  carriers  o  - 

Section  129.1 

Current  §  129.1  wc  uld  become  §  129.1 
(a)  with  a  clause  adc  ed  to  read:  "Except 
as  provided  in  parag  -aph  (b)  of  this 
section.  .  .  ."  This  c  a  use  would  create 
an  exception  which  \  vould  be  set  forth 
in  paragraph  (b).  Par  agraph  (b)  would 
require  any  U.S.-regi  Jtered  aircraft 
operated  by  a  foreigi  i  person  outside  the 
United  States  in  common  carriage  (as 
that  term  is  customaHly  understood  in 
the  United  States)  to  be  maintained 
according  to  an  acceptable  international 
standard  as  more  fuljy  set  forth  in 
proposed  §  129.14.  F(>r  the  purpose  of 
Part  129,  paragraph  (b)  would  defuie 
foreign  person  as  ani  person,  not  a 
citizen  of  the  United  jStates.  who 
operates  a  U.S.-registered  aircraft  in 
common  carriage  ounide  the  United 
States.  In  addition.  {  129.1(a)  would, 
based  on  the  sunset  if  the  Civil 
Aeronautics  Board,  recognize  the  role  of 
the  Department  of  Ttjansportation  in 
issuing  foreign  air  cahner  permits  under 
Section  402  of  the  Federal  Aviation  Act 
of  1958.  as  amended.  ]by  the  Airline 
Deregulation  Act  of  1978  and  the  Civil 
Aeronautics  Board  Sfmset  Act  of  1984. 

Section  129.11(a) 

This  paragraph  reduires  each  foreign 
air  carrier  to  conduct  its  operations 
within  the  United  St<  tes  in  accordance 
with  operations  spec  fications  issued  by 
the  Administrator.  Operations 
specifications  issuedlto  Part  129  air 
carriers  also  require  Compliance  with 
the  aircraft  maintenance  program 
requirements  of  Part  I  of  Annex  6  to  the 
Convention  on  International  Civil 
Aviation.  Incorporatikig  this  requirement 
in  Part  129  is  approp^ate  because  it 
would  emphasize  maintaining  an 
aircraft  in  accordance  with  the 
airworthiness  certifiqate  requirements  of 
the  State  of  Registry  bnd  will  simplify 
the  operations  specifications  issued  to 
Part  129  foreign  air  carriers. 

Section  129.11(a)(4) 

The  proposal  woula  require  that  each 
foreign  carrier  list  in  its  operations 
specifications  the  registration  marking 
of  each  U.S.-register^  aircraft.  As  noted 
above,  the  FAA  has  Encountered 
situations  in  which  a 'U.S.-registered 
aircraft  was  simultaneously  listed  on  the 


UMI 


ons  of  a  foreign  air 
operator.  This 


operations  speciflcat 

carrier  and  a  Part  \2X 

practice  hinders  the  iigency's  ability  to 

determine  which  rule  s  apply  to  a 

particular  operation  i  ind  greatly 

complicates  the  agen  :y's  task  of 


detecting  the  use  of  subterfuges  to 
conduct  unauthorized  common-carriage 
operations.  The  proposed  change  should 
facilitate  the  agency's  surveillance  and 
enforcement  efforts  and  is  similar  to  a 
current  requirement  in  i  125.31  (b)(2) 
requiring  an  operator  to  list  types  and 
registration  numbers  of  airplanes 
authorized  for  use. 

Section  129.14 

This  proposed  new  section  would 
require  U.S.-registered  aircraft  operated 
in  common  carriage  by  any  foreign  air 
carrier  or  any  foreign  person  to  meet 
prescribed  maintenance  requirements 
without  distinguishing  between  aircraft 
operated  within  or  exclusively  outside 
the  United  States.  Currently,  a  foreign 
operator  who  leases  a  U.S.-registered 
aircraft  from  a  U.S.  air  carrier  or  other 
person  for  conunon  carriage  must  obtain 
an  exemption  in  order  to  use  the  lessor's 
MEL  The  exemption  process  imposes 
burdens  upon  the  foreign  lessee  and  the 
FAA.  Under  this  proposal,  foreign 
operators  of  most  U.S-registered  aircraft 
would  be  authorized  to  use  an  approved 
MEL  Therefore,  this  proposal  reduces 
the  paperwork  burden  on  the  foreign 
lessee  and  the  FAA,  thereby  facilitating 
the  FAA's  program  to  reduce 
unnecessary  paperwork  and  improving 
operational  efficiency.  This  proposal 
also  would  ensure  that  U!S.-regislered 
aircraft  operated  by  foreign  persons 
would  be  adequately  miantained,  and  it 
will  therefore  carry  out  U.S. 
responsibilities  under  international 
conventions  for  airworthiness  of  U.S.- 
registered  aircraft. 

In  lieu  of  petitioning  for  an  exemption 
to  use  the  lessor's  MEL  this  proposed 
new  section  would  permit  the  foreign  air 
carrier,  or  foreign  person  to  submit  to 
the  appropriate  FAA  International  Field 
Office  or  Flight  Standards  District  OfTice 
for  review  and  evaluation  a  copy  of  the 
lessor's  approved  continuous 
airworthiness  maintenance  program  and 
either  the  lessor's  MEL  or  the  lessor's 
modifications  to  the  lessor's  MEL  or  the 
lessee's  MEL.  In  addition,  the  lessee 
must  show  that  it  is  capable  of  operating 
under  the  lessor's  maintenance  program 
and  meeting  the  MEL  maintenance  and 
operational  requirements.  After 
completing  its  review  and  evaluation, 
the  appropriate  FAA  fleld  office  will 
issue  a  letter  of  authorization  to  the 
foreign  air  carrier  or  foreign  person  to 
permit  operations  of  the  leased  aircraft 
using  one  of  the  FAA-approved  MELs 
specified  above. 

Part  129— Appendix  A— Section  VA.5     • 

This  proposed  amendment  conforms 
the  form  of  application  for  operations 
specifications  used  by  foreign  air 


carriers  to  the  requirements  of  proposed 
§  129.11(a)(4). 

Section  135.11(0) 

This  new  section  would  prohibit  a 
Part  135  operator  from  listing  on  its 
operations  specifications  or  on  the 
current  aircraft  list  required  by 
1 135.63(a)(3)  any  aircraft  listed  on  the 
operations  specifications  of  any  Part  125 
operator. 

Regulatory  Evaluation  .  .".   t 

These  proposals  clarify  the    --     -  ."■ 
requirements  for  foreign  air  carriers     -  .-  ^ 
operating  U.S. -registered  aircraft- Eleven ' 
specific  changes  are  associated  with  the 
proposal.  Only  one,  the  proposal  for 
foreign  carriers  operating  U.S.-registered 
aircraft  in  the  United  States  to  list  these 
aircraft  on  their  operations 
specificfftions,  involves  a  new  '  i 

requirement  and  a  minimal  cost.  The 
other  changes  act  only  to  clarify  FAA 
requirements  or  to  rearrange  existing    '• 
requirements  within  the  regulations. 

The  proposals,  if  adopted,  would 
establish  that  foreign  air  carriers 
operating  U.S.-registered  aircraft  would 
not  be  required  to  be  certi Heated  under 
Part  125.  The  proposals  also  designate 
maintenance  rules  for  foreign  carriers 
using  U.S.-registered  aircraft.  The 
proposals  also  provide  for  compatibility 
in  Parts  91, 121. 125, 129.  and  135. 

Since  the  proposals  are  basically 
clarifying,  no  notable  economic 
consequences  are  associated  with  the 
proposals.  If  adopted,  no  cost-incurring 
actions  are  required  on  the  part  of  the 
governments  or  carriers  affected,  except 
one  minor  addition  to  foreign  air  carrier 
operations  specifications.  The  proposals 
will  obviate  the  need  for  the  FAA  and 
certain  foreign  carriers  to  go  through  an 
unnecessary  exemption  action.  Also, 
FAA  enforcement  efficiency  will  be 
enhanced  by  the  proposals. 

Benefits 

The  proposals  will  help  to  ensure  a 
high  degree  of  safety  in  common 
carriage  and  are  in  the  public  interest. 
The  proposals  will  act  to  clarify  the 
terms  of  leasing  with  foreign  air  carriers: 
thus,  they  will  act  to  facilitate  such 
leasing,  which  benefits  owners  of  U.S.- 
registered  aircraft.  \   ■ 

Conclusion 

These  proposals  provide  compatibility 
among  Parts  91. 121, 125, 129.  and  135  of 
the  regulations  and  ensure  that  all  U.S.- 
registered  aircraft  meet  appropriate 
requirements  based  on  the  type 
operations  (air  transportation  versus 
other  air  commerce)  being  conducted 
under  FAA-approved  operations 
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specifications.  These  changes  clarify 
FAA  requirements  or  rearrange  existing 
requirements  within  the  regulations.  As 
a  result  of  clarifying  the  regulations, 
these  proposals,  if  adopted,  will  have  a 
negligible  but  positive  impact  on  trade 
opportunities  of  U.S.  and  foreign  persons 
who  may  wish  to  enter  into  aircraft 
lease  agreements.  Accordingly,  the  FAA 
has  determined  that  this  document 
involves  a  proposed  regulation  which  is 
not  considered  to  be  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  CFR  Part  11034;  February  26, 1979) 
and  is  not  major  as  defined  in  Executive 
Order  12291.  For  these  reasons  and 
because  the  proposal  will  result  in 
negligible  costs,  as  noted  above,  the 
FAA  certifies  that  under  the  criteria  of 
the  Regulatory  Flexibility  Act,  this 
proposed  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  draft  regulatory 
evaluation  for  this  action  is  contained  in 
the  regulatory  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  '  '-^'i 

14  CFR  Part  91 

Air  carriers,  Aviation  safety.  Safety, 
Aircraft,  Air  transportation. 

14  CFR  Part  121 

Aviation  safety,  Safety,  Air  carriers, 
Air  transportation.  Aircraft.  Airplanes. 
Airspace.  Foreign  air  carriers. 
Transportation.  Common  carriers. 

14  CFR  Part  125  " 

Aircraft.  Airplanes.  Airworthiness, 
Air  transportation. 

14  CFR  Part  129 

Aircraft.  Air  carrier.  Airworthiness. 

14  CFR  Part  135 

Air  carriers.  Aviation  safety.  Safety, 
Air  transportation.  Aircraft. 
Transportation.  Airspace.  Airplanes. 

The  Proposed  Rule 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  the 
regulations  (14  CFR  Parts  91. 121. 125. 
129  and  135]  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  Part  91 
continues  as  follows:  . ; 

Authority:  49  U.S.C.  1301(7),  1303, 1344, 
1348, 1352  through  1355, 1401. 1421  through 
1431, 1471  through  1472, 1502. 1510, 1522,  and 
2121-2125;  Articles  121,  29,  31  and  32(a)  of  the 
Convention  on  International  Civil  Aviation 


(61  Stat.  1180);  42  U.S.C.  4321  et  seq.;  E.O. 
11514: 49  U.S.C.  106(g)  (Revised  Pub.  L  97- 
449,  January  12. 1983). 

§91.161    [Amended] 

2.  By  amending  §  91.161(b)  by 
removing  the  phrase  "Part  121, 127,  or 

§  135.411(a)(2J"  and  inserting  the  phrase 
"Part  121,  Part  127,  Part  129.  or 
§  135.411(a)(2)"  in  its  place. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  Part  121 
continues  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1356, 
1357, 1401, 1421-1430, 1472, 1485,  and  1502;  49 
U.S.C.  106(g)  (Revised,  Pub.  U  97-449.  January 
12. 1983). 

4.  By  amending  §  121.3  by  adding  a 
new  paragraph  (i)  to  read  as  follows: 

§  121.3    Certification  requirements: 
General. 

***** 

(i)  No  holder  of  an  air  carrier 
operating  certificate  may  operate  or  list 
on  any  required  listing  of  its  aircraft  any 
aircraft  listed  on  any  operations 
specifications  issued  under  Part  125. 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  Part  125 
continues  as  follows: 

Authority:  49  U.S.C.  1354. 1421  through  1430 
and  1502: 49  U.S.C.  106(g)  (Revised.  Pub.  L 
97-449,  January  12. 1983). 

6.  By  amending  §  125.1  by  removing 
paragraph  (e)  and  by  revising 
paragraphs  (a)  and  (b)  (1).  (3).  and  (4)  to 
read  as  follows: 

§  125.1    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b).  (c).  and  (d)  of  this  section,  this  part 
prescribes  rules  governing  the 
operations  of  U.S.-registered  civil 
airplanes  which  have  a  seating 
configuration  of  20  or  more  passengers, 
or  a  maximum  payload  capacity  of  6,000 
pounds  or  more  when  common  carriage 
is  not  involved. 

(b)  *  *  * 

(1)  They  are  required  to  be  operated 
under  Part  121,  Part  129,  Part  135,  or  Part 
137  of  this  chapter, 
***** 

(3)  They  are  being  operated  by  a  Part 
125  certificate  holder  without  carrying 
passengers  or  cargo  under  Part  91  for 


training,  ferrying,  positioning,  or 
maintenance  purposes; 

(4)  They  are  being  operated  under  Part 
91  by  an  operator  certificated  to  operate 
those  airplanes  under  Part  121,  Part  135. 
or  Part  137.  or  are  being  operated  in 
common  carriage  outside  the  United 
States  by  a  foreign  air  carrier  or  foreign 
person  under  Part  91  of  this  chapter,  or 

7.  By  amending  %  125.11  by  revising 
paragraph  (a)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§125.11    Certtfleate  eNgtMNty  and 
prohHMed  operations. 

(a)  No  person  is  eligible  for  a 
certificate  or  operations  specifications 
under  this  part  if  that  person  is 
authorized  to  operate  aircraft  under  an 
operating  certificate  or  operations 
specifications  issued  under  Pari  121, 
Part  129.  or  Part  135  of  this  chapter. 
***** 

(c)  No  person  holding  operations 
speciRcations  under  this  part  may 
operate  or  list  on  its  operations 
specifications  any  aircraft  listed  on  any 
operations  specifications  or  other 
required  aircraft  listing  under  Part  121, 
Part  129.  or  Part  135. 

PART  120— OPERATIONS  OF 
FOREIGN  AIR  CARRIERS 

8.  The  authority  citation  for  Part  129 
continues  as  follows: 

Authority:  49  U.S.C.  1354(a)  and  1421;  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12, 1983). 

9.  By  revising  the  title  of  Part  129  to 
read  as  follows: 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

10.  By  revising  S  129.1  to  read  as 
follows: 

§  129.1    Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  prescribes 
rules  governing  the  operation  within  the 
United  States  of  aircraft  of  each  foreign 
air  carrier  holding  a  permit  issued  by  the 
Civil  Aeronautics  Board  or  the 
Department  of  Transportation  under 
section  402  of  the  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1372)  or  other 
appropriate  economic  or  exemption 
authority  issued  by  the  Civil 
Aeronautics  Board  or  the  Department  of 
Transportation. 

(b)  Section  129.14  also  applies  to  U.S.- 
registered  aircraft  operated  in  common 
carriage  by  a  foreign  person  or  foreign 
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air  carrier  solely  outside  the  United 
States.  For  the  pur}K>8es  of  this  part  a 
foreign  person  is  afiy  person,  not  a 
citizen  of  the  Unitdd  States,  who 
operates  a  U.S.-reflstered  aircraft  in 
common  carriage  outside  the  United 
States.  I 

11.  By  amending  $  129.11  revising 
paragraph  (a)  and  by  adding  a  new 
paragraph  (a  j(4)  ar  d  a  new  paragraph 
(c)  to  read  as  folloi  irs: 

§129.11    Opsration  I  SpacHlcatiOfW. 

(a)  Each  foreign  i  lir  carrier  shall 
conduct  its  operatii  wis  within  die  United 
States  in  accordance  with  operations 
specifications  issued  by  the 
Administrator  undir  this  part  and  in 
accordance  with  th  e  Standards  and 
Recommended  Pra(  :tices  contained  in 
Part  I  (International  Commercial  Air 
Transport)  of  Anne  k  6  (Operation  ef 
Aircraft)  to  the  Coi  vention  on 
International  Civil  \viation.  Operations 
specifications  shall  include: 
*        *        *        * 

(4)  Registration  n  markings  of  eadi  U.S.- 
registered  aircraft. 


•or 


operating  under  this 
list  on  its  operation 
iirplane  listed  on 
specific  itions  issued  under 


S  129.14 
SQuipviiont  Mt  (MEL) 


(c)  No  person 
part  may  operate 
specifications  any 
operations 
Part  125. 

12.  By  adding  a  n^  §  129.14  to  read 
as  follows: 


and  mInbiHjm 
rwjulranwfrts  for  U.S.* 


(a)  Each  foreign  i  ir  carrier  and  each 
foreign  person  opeijating  a  U.S.- 
registered  aircraft  i^ithin  or  outside  the 
United  States  in  cotunon  carriage  shall 
ensure  that  each  ai  craft  is  maintained 
in  accordance  with  a  program 
acceptable  to  the  Administrator. 

(b)  The  program  i  ipecified  in 
paragraph  (a)  of  thi  i  section  must  meet 
the  aircraft  maintei  ance  program 


UMI 


requirements  consistent  with  Part  121  or 
Part  135  of  this  chapter,  as  appropriate. 

(c)  No  foreign  air  carrier  or  foreign 
person  may  operate  a  U.S.-registered 
aircraft  with  inoperable  instruments  or 
equipment  unless  the  following 
conditions  are  met:  • 

(1)  A  Master  Minimum  Equipment  List 
exists  for  the  aircraft  type. 

(2)  The  foreign  operator  submits  for 
review  and  approval,  its  aircraft 
Minimum  Equipment  List,  based  on  the 
Master  Minimum  Equipment  List,  to  the 
FAA  Flight  Standards  District  Office 
having  geographic  responsibility  for  the 
operator.  The  foreign  operator  must 
show,  before  MEL  approval  can  be 
obtained,  that  the  maintenance 
procedures  used  under  its  maintenance 
program  are  adequate  to  support  the  use 
of  its  MEL. 

(3)  For  leased  aircraft  maintained  and 
operated  imder  a  U.S.  operator's 
continuous  airworthiness  maintenance 
program  and  FAA-approved  MEL,  the 
foreign  operator  submits  the  U.S. 
operator's  approved  continuous 
airworthiness  maintenance  program  and 
approved  aircraft  MEL  to  the  FAA  office 
prescribed  in  paragraph  (c)(2]  of  this 
section  for  review  and  evaluation.  The 
foreign  operator  must  show  that  it  is 
capable  of  operating  under  the  lessor's 
approved  maintenance  program  and  that 
it  is  also  capable  of  meeting  the 
maintenance  and  operational 
requirements  specified  in  the  lessor's 
approved  MEL 

(4)  The  FAA  letter  of  authorization 
permitting  the  operator  to  use  an 
approved  Minimum  Equipment  List  is 
carried  aboard  the  aircraft.  The 
Minimum  Equipment  List  and  the  letter 
of  authorization  constitute  a 
supplemental  type  certificate  for  the 
aircraft. 

(5)  The  approved  Minimum  Equipment 
List  provides  for  the  operation  of  the 
aircraft  with  certain  instruments  and 
equipment  in  an  inoperable  condition. 


(6)  The  aircraft  records  available  to 
the  pilot  must  include  an  entry 
describing  the  inoperable  instruments 
and  equipment. 

(7)  "The  aircraft  is  operated  imder  all 
applicable  conditions  and  limitations 
contained  in  the  Minimum  Equipment 
List  and  the  letter  authorizing  the  use  of 
the  list. 

13.  By  amending  Appendix  A  of  Part 
129  by  revising  Section  V.,  A.,  by  adding 
a  new  paragraph  5  to  read  as  follows: 

Appendix  A — Application  for  Operations 
SpecificationB  by  Foreign  Air  Carriers 

***** 

Section  V.  Aircraft. 

*  *  * 

A.  Aircraft. 

*****' 

5.  Registration  markings  of  each  U.S.- 
registered  aircraft. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

14.  The  authority  citation  for  Part  135 
continues  as  follows: 

Authority:  49  U.S.C.  13S4(a).  135S(a).  1421 
through  1431,  and  1502:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1963). 

15.  By  amending  §  135.11  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  135.1 1    Application  and  issue  of 
certificate  and  operations  specification*. 

***** 

(c)  No  person  holding  operations 
specifications  issued  under  this  part 
may  list  on  its  operations  specifications 
or  on  the  current  list  of  aircraft  required 
by  §  135.63(a)(3)  any  airplane  listed  on 
operations  specifications  issued  under 
Part  125. 

Issued  in  Washington,  DC,  on  December  4, 
1985. 

William  T.  Brennan, 
Acting  Director  of  Flight  Standards. 
(FR  Doc.  85-29171  Filed  12-9-85;  8:45  am] 
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DEPARTMENT  OF  h6uSING  AND 
URBAN  DEVELOPMI  [NT 


Office  of  the 
Community  Planning 
Development 


Assistant  Secretary  for 
and 


24  CFR  Part  511 

I  Docket  Na  R-«S-126<i  FR-2055] 


Rental  Rehabilitatiod 

Performance 

Allocations 


Program; 
Adjust^nents  to  Formula 


agency:  Office  of  the 
Secretarj'  for  Commu  nity 
Development,  HUD. 

ACnON:  Interim  rule. 


42  U.S.C.  14370. 
to  the  Act  by 


ts  formula-based 
s  adjustment  is 


summary:  This  rule  r  lodifies  24  CFR 
Part  511,  which  imple  ments  the  Rental 
Rehabilitation  Program  authorized  by 
section  17  of  the  Unit  jd  States  Housing 
Act  of  1937  (the  Act). 
Section  17  was  adde(  i 
section  301  of  the  Hoi  ising  and  Urban- 
Rural  Recovery  Act  cf  1983.  Section 
17(b)(2)(B)  of  the  Act 
Secretary  of  HUD,  be  ginning  with  fiscal 
years  after  Fiscal  Yet  1 1984.  to  adjust 
the  fund  allocation  fG  r  a  city,  urban 
county,  consortium,  c  r  State 
administering  a  renta  I  rehabilitation 
program  by  up  to  15  { ercent  above  or 
below  the  amount  of 
annual  allocation.  This 
based  on  an  annual  review  of  the 
grantee's  performanc  i  in  carrying  out 
program  activities  un  ler  section  17  of 
the  Act.  This  rule  rev  ses  §  511.32  of  die 
interim  rule  concerning  the  Rental 
Rehabilitation  Prograrn  published  on 
April  20. 1984  at  49  FJ(  16936. 

DATES:  Effective  date :  Upon  expiration 
of  the  first  period  of ;  0  calendar  days  of 
continuous  session  o  Congress  after 
publication,  but  not  l  efore  farther  notice 
of  the  effective  date  i  t  published  in  the 
Federal  Register, 

Comment  due  datei  February  10, 1986. 

ADDRESS:  Comments  should  be 
addressed  to  the  Off  ce  of  General 
Counsel,  Rules  Docki  >\  Clerk,  Room 
10276,  Department  of 
Urban  Development, 


Assistant 

Planning  and 


Housing  and 
451  7th  Street. 


Washington,  DC  204:  0.  Comments 
should  refer  to  the  at  ove  docket  number 
and  title.  A  copy  of  e  ich  set  of 


comments  submitted 

for  public  inspection 

regular  business  hou^s  at  the  above 

address. 


I  INFORM  ATION 


FOR  FURTHER 

Craig  S.  Nickerson. 
Rehabilitation  Divisibn 
Rehabilitation,  Roon: 
of  Housing  and  Urba  fi 


SW., 


will  be  available 
and  copying  during 


contact: 

Oirector,  Rental 
Office  of  Urban 
7164,  Department 
Development,  at 


the  above  address,  telephone  (202)  755- 
5970.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  17  of  the  Act  establishes  a 
Rental  Rehabilitation  Program  that 
provides  grants  to  States  and  units  of 
general  local  government  to  help  support 
the  rehabilitation  of  privately  owned 
real  property  to  be  used  for  primarily 
residential  rental  purposes.  The  program 
is  designed  to  increase  the  supply  of 
standard  housing  units  affordable  to 
Mower-income  families.  This  is  achieved 
by:  (1)  Supplying  government  funds  to 
assist  in  the  rehabilitation  of  existing 
units  and  (2)  providing  rental  housing 
assistance  to  lower-income  families  to 
help  them  afford  the  rent  of  units  in 
projects  assisted  with  program  funds,  or 
Hnd  alternative  housing. 

Under  section  17(b)(2)(B).  the 
Secretary  is  authorized  to  adjust  the 
allocation  for  a  city,  urban  county, 
consortium  or  State  administering  a 
rental  rehabilitation  program  by  as 
much  as  15  percent  above  or  below  the 
regular  allocation,  based  upon  an 
annual  review  of  performance.  HUD 
promulgated  an  interim  rule 
implementing  section  17  in  the  Federal 
Register  of  April  20, 1984  (49  FR  16936). 
Section  511.32  of  that  rule  includes  a 
performance  adjustment  system  that 
implements  section  17(b)(2)(B). 

This  rule  substantially  revises  S  511.32 
of  the  April  1984  interim  rule.  Althougji 
the  performance  standards  in  this  rule 
and  the  April  1984  rule  are  generally 
similar,  the  respective  regulations  vary 
significantly  in  the  methodology  and 
specific  weights  allocated  to  the  various 
standards.  For  example,  §  511.32  of  diis 
rule  provides  for  two  threshold 
standanls  and  six  other  performance 
adjustment  standards  that  implement 
section  17(b)(2)  of  die  Act.  (Threshold 
standards  refer  to  those  performance 
adjustment  standards  that  a  grantee 
must  meet  to  qualify  for  receiving  any 
points  under  the  other  six  standards. 
The  rationale  for  adopting  certain 
performance  adjustment  standards  as 
thresholds  is  explained  in  unit  III.A  of 
this  preamble.)  In  contrast,  the  April 
1984  rule  does  not  provide  for  threshold 
standards,  but  rather  includes  seven 
performance  standards  and  allocates  65 
of  100  total  points  to  a  standard  that  is 
identical  to  one  of  the  two  threshold 
standards  of  this  rule,  i.e..  that  at  least 
80  percent  of  a  grantee's  total 
rehabilitated  units  under  this  program 
are  affordable  to  lower-income  families. 
In  addition,  this  revision  to  §  511.32 
provides  a  more  detailed  explanation 
than  was  included  in  the  April  1984  rule 
concerning  how  the  Department  will 


evaluate  a  grantee's  performance  in 
meeting  the  performance  adjustment 
standards  and  the  method  that  will  be 
u^d  for  making  annual  formula 
adjustments  for  each  grantee,  beginning 
in  Fiscal  Year  1987.  assuming  there  are 
funds  appropriated  for  the  program. 

The  revised  performance  adjustment 
standards  in  this  rule  provide  direction 
to  grantees  regarding  important  aspects 
of  program  implementation,  and  the 
measurement  of  performance  will 
provide  essential  feedback  to  grantees 
to  assist  them  in  their  program 
management.  It  is  the  Department's 
ititent  to  use  the  performance  standards 
to  adjust  formula  funding  levels 
beginning  in  Fiscal  Year  1987,  should  the 
Congress  appropriate  additional  funds 
for  ti^e  program  for  that  fiscal  year. 
Since  the  performance  standards  and 
the  performance  adjustment  ranking 
system  in  this  rule  would  significanUy 
affect  the  Fiscal  Year  1987  adjusted 
fonnula  funding  levels,  the  Department 
is  publishing  these  revised  performance 
standards  and  ranking  system  as  an 
interim  rule.  The  Department  invites 
public  comment  on  this  interim  rule  for  a 
period  of  sixty  days  and  will  take  these 
comments  into  account  in  publishing  a 
final  rule. 

Under  these  revisions  to  24  CFR 
511.32.  in  order  to  receive  any  points 
under  the  performance  adjustment 
standards,  grantees  must  pass  the 
following  two  threshold  standards: 

Threshold  1 — Grantees  must  have 
committed  rental  rehabilitation  grant 
funds  to  one  or  more  specific  local 
projects  during  the  most  recent 
performance  measuring  period. 

Threshold  2— At  least  80  percent  of 
die  units  in  projects  rehabilitated  with 
rental  rehabilitation  grants  in  the 
preceding  seven  performance  measuring 
periods  must  have  rents  that  are 
affordable  to  lower  income  families. 

If  a  grantee  meets  these  thresholds,  its 
performance  will  be  further  evaluated 
based  on  the  following  additional 
standards: 

1.  Up  to  15  points — For  the  extent  to 
which  more  than  80  percent  of  units  in 
projects  rehabilitated  with  rental 
rehabilitation  grants  have  rents  that  are 
affordable  to  lower  income  families. 

2.  Up  to  15  points — For  the  extent  to 
which  rental  rehabilitation  grants  are 
used  to  rehabilitate  units  containing  (a) 
two  or  more  bedrooms  and  (b)  three  or 
more  bedrooms. 

3.  Up  to  15  points — For  the  extent  to 
which  units  rehabilitated  with  rental 
rehabilitation  grants  were  occupied  by 
very  low  income  families  before 
rehabilitation  and  these  families  were 
not  displaced. 
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4.  Up  to  15  points — For  the  extent  to 
which  the  gross  amount  of  total  public 
subsidy  funds  has  been  minimized  per 
unit. 

5.  Up  to  15  points — For  the  extent  to 
which  the  amount  of  public  subsidy 
funds  as  a  percentage  of  total 
rehabilitation  costs  has  been  minimized. 

6.  Up  to  15  points — For  the  extent  to 
which  rental  rehabilitation  funds  have 
been  committed  to  specific  local 
projects  and  projects  have  been 
completed  over  the  preceding  three 
performance  measuring  periods.  (For  a 
description  of  the  applicable 
performance  measuring  periods,  see 

§  511.32(b)  of  this  rule.) 

n.  Comments  on  the  April  1184  Interim 
Ruk 

Comments  were  received  on  24  CFR 
511.32  of  the  April  20, 1984  interim  rule. 
Concerning  the  affordability  standard  in 
24  CFR  511.32(b)(1),  one  comment  stated 
that  since  the  grantee  cannot  control  the 
rents  charged  through  agreements.  HUD 
should  drop  the  performance  standard 
that  at  least  80  percent  of  the 
rehabilitated  units  remain  at  or  below 
the  foir  market  rents  under  the  Section  8 
Existing  Housing  Program  for  the  area. 
Another  comment  asserted  that  the 
grantee  should  not  be  penalized  for  good 
faith  efforts  to  ensure  long  term 
affordability,  HUD  has  determined  that 
this  is  one  of  the  performance 
adjustment  standards  mandated  by  the 
Act.  The  Department  has  also  concluded 
that  the  selection  of  projects  with 
modest  rents  is  critical  to  the  success  of 
the  Rental  Rehabilitation  Program.  The 
selection  of  appropriate  neighborhoods 
and  careful  design  of  the  local  program 
will  ensure  that  in  the  near  term,  rents 
will  remain  affordable,  i.e.,  at  or  below 
the  fair  market  rents  published  by  HUD 
for  the  Section  8  Existing  Housing 
Program.  This  is  why  the  threshold  and 
other  performance  adjustment  standards 
that  measure  affordability  over  time 
weight  rents  for  units  completed  in  the 
current  measuring  period  more  heavily 
than  the  rents  for  units  completed  in 
previous  years.  We  believe  that  a 
grantee  should  be  able  to  achieve 
affordability  in  the  near  term  by  the 
selection  of  appropriate  neighborhoods 
and  projects  and  receive  proportionately 
more  credit  for  it. 

With  respect  to  (  511.32(b)(5)  of  the 
April  1984  interim  rule,  a  comment 
recommended  eliminating  from  the  list 
of  performance  standards  the  standard 
related  to  minimizing  public  subsidies, 
because  it  discourages  the  use  of 
additional  public  funding.  The  Rental 
Rehabilitation  Program  is  not  intended 
to  be  a  heavily  subsidized  program.  The 
program  is  designed  to  encourage 


maximum  leveraging  and  risk-taking  by 
the  private  sector.  A  further  discussion 
of  the  importance  of  this  private 
investment  factor  is  presented  in  unit  III 
of  this  preamble. 

Concerning  §  511.32(b)(7),  certain 
comments  stated  that  it  would  be 
difficult  for  HUD  to  compare  the 
timeliness  of  the  respective  grantee's 
performance  because  there  are  many 
local  conditions  that  have  an  effect  on  a 
grantee's  productivity.  The  Department 
recognizes  that  exigencies  can  occur 
which  would  affect  the  timeliness  of 
performance.  However,  because  funds 
are  limited  and  the  need  for 
rehabilitation  resources  is  very  great, 
expeditious  provision  of  rehabilitated 
units  under  die  program  should  be  both 
encouraged  and  rewarded.  Under 
§  511.32(b)(6)  of  the  revised  standards, 
the  timeliness  factor  for  project 
completion  is  continued  as  important  to 
HUD's  decisions  on  rental  rehabilitation 
funding.  This  revised  standard  concerns 
the  extent  to  which  rental  rehabilitation 
funds  have  been  conmiitted  to  specific 
local  projects  and  projects  have  been 
completed  over  the  preceding  three 
performance  measuring  periods. 

With  respect  to  the  application  of  the 
performance  adjustment  standards  in 
§  511.32(b)  to  State  grantees,  one 
comment  suggested  that  State  grantees 
should  be  eligible  for  the  adjustment  of 
rental  rehabilitation  grant  allocations 
based  on  the  perfomjance  of  grantees 
receiving  direct  allocations  fivm  HUD 
within  the  State.  Under  the  Rental 
Rehabilitation  Program,  States  have 
neither  control  over  nor  responsibility 
for  the  performance  of  grantees  within 
the  State  receiving  direct  grants  from 
HUD.  The  Department  has  determined 
that  States,  Uke  cities  and  urban  county 
grantees,  must  be  held  accountable  for 
the  quality  and  efficiency  of  their  own 
programs  and  evaluated  on  their 
performance  as  separate  grant 
recipients.  Because  there  are  significant 
differences  in  24  CFR  Part  511  for  the 
State  administration  of  a  rental 
rehabilitation  program  in  contrast  with 
the  program  for  direct  formula  grantees. 
States  will  be  ranked  and  rated  in 
comparison  to  other  States,  not  in 
comparison  to  all  grantees. 

III.  Amendments  to  the  April  1864 
Interim  Rule 

The  performance  adjustment 
standards  are  intended  to  provide  an 
incentive  for  grantees  participating  in 
the  Rental  Rehabilitation  Program  to 
receive  up  to  15  percent  above  their 
annual  formula  allocation  for  good 
performance.  The  use  of  the 
performance  adjustment  standards  as  a 
management  tool  enables  the 


Department  to  ensure  that  the  priority 
objectives  established  for  the  program 
are  met  with  a  minimum  of  burdensome 
front-end  regulations.  For  example,  a 
major  program  objective  is  to  minimize 
public  subsidy  levels  and  maximize  the 
number  of  units  rehabilitated  with 
limited  public  resources.  This  rule  does 
not  specify  any  financing  subsidy 
technique  that  a  grantee  must  use  or  the 
amount  of  other  public  funds — such  as 
CDBG  fimds — that  may  be  used  on  a 
pro)ect-by-pro)ect  basis.  The  revised 
performance  adjustment  standards  in 
§  511.32(e)  (4)  and  (5)  evaluate  how  well 
grantees  achieve  this  objective  by 
measuring  the  extent  to  which  grantees 
have  minimized  the  total  public  dollars 
invested  in  projects  rehabilitated  under 
the  program.  The  Department  has  thus 
established  an  incentive  system  to 
encourage  grantees  to  reach  the 
objectives  of  the  program  without 
imposing  prescriptive  requirements  on 
any  grantee's  program  design. 

In  anticipation  of  the  future 
application  of  the  amended  performance 
adjustment  standards  in  this  rule,  the 
Department  has  designed  a 
comprehensive  Cash  and  Management 
Information  System  (C/MI)  capable  of 
evaluating  a  grantee's  performance  in 
meeting  the  standards  without  imposing 
burdensome  reporting  requirements. 
Most  of  the  necessary  data  to  evaluate  a 
grantee's  performance  in  meeting  the 
performance  adjustment  standards  will 
be  obtained  automatically  from  the  C/ 
MI  System.  This  information  wrill  be 
reported  routinely  by  grantees  on  a 
project-by-project  basis  during  the  year. 

The  revised  performance  adjustment 
standards  provide  that,  beginning  in 
Fiscal  Year  1987,  HUD  may  adjust  the 
original  formula  allocations  under 
§§  511.30-511.31  for  each  city,  urban 
county,  consortium  or  State  grantee, 
prior  to  the  actual  awarding  of  the  grant 
The  performance  adjustment  may  be  up 
to  15  percent  above  or  below  the 
formula  allocation  for  that  year. 
Performance  adjustments  will  not  be 
made  for  units  of  general  local 
government  receiving  Rental 
Rehabilitation  Program  funds  as  part  of 
a  HUD-administered  State  program 
because  their  grants  are  not  based  on 
formula  allocations.  However,  under 
§  511.52(b)(1).  HUD  will  consider  the 
grantee's  past  performance  in  housing 
and  community  development  programs, 
including  the  Rental  Rehabilitation 
Program,  in  awarding  grants  in  the 
HUD-administered  State  program. 

All  city,  urban  county  and  consortium 
grantees  wUl  be  evaluated  as  a  group 
and  ranked* in  comparison  with  each 
other  so  that  the  funds  provided  to  these 
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grantees  will  "net 
level.  That  is,  then 
or  decrease  in  the 
made  available  to 
grantees.  Similarly 
will  be  evaluated 
performance  of  the 
State  grantee 
will  also  "net  out" 
performance  is  ev^l 
because  (1)  the  ori 
allocations  separa 
grantees  and  (2) 
operate  through  a 
comparatively  sma 
local  government 
a  very  different  set 
problems  from  the 
grantees. 


I  >ut"  at  the  national 
will  be  no  increase 
otal  annual  funding 
his  category  of 
each  State  grantee 
gainst  the  overall 
other  State  grantees, 
perfc  rmance  adjustments 
nationally.  State 
uated  separately 
;  inal  formula 
States  from  other 
programs  must 
lietwork  of 
I  units  of  general 

,  therefore,  present 
of  management 
ither  category  of 


St  ite ! 


and. 


Section  511.32  (b 
amended  standard 
performance 
timing  of  the  revi 
measuring  period  i 
from  September  1-, 
grantee  will  be  eva 
met  the  performance 
standards  under 
closing  date  of 
to  give  HUD  sufHcitnt 
all  data,  rank 
and  publish  fund 
close  to  the  start  o 
as  possible 


and  (c)  of  the 
deRnes  the 

period  and 
The  performance 
the  actual  period 
,  Vugust  31  for  which  a 
uated  on  how  well  it 
adjustment 
section.  The 
31  was  selected 
time  to  analyze 
,  reallocate  funds 
announcements  as 
the  new  fiscal  year 


measuring 


/ie\  I 


th  s 

Aug  jst 

ifHci  int 

grant  ;es 


Section  511.32(d) 


of  the  amended 


standards  identiHei  i  the  source  of  data 
used  to  make  perfo  -mance  adjustments. 
All  data  used  to  me  ke  adjustments 
(except  for  data  received  from  landlords 
by  survey)  will  be  s  ubmitted  by  grantees 
to  HUD  through  the  Programs  C/MI 
System.  Detailed  in  brmation  about 
projects  and  the  ch  iracteristics  of 
tenants  in  the  build  mg  prior  to 
rehabilitation  is  colected  on  Pre- 
Rehabilitation  Rep(  rts  submitted  when 
grantees  commit  fu  ids  to  specific  local 
projects.  Informaticn  concerning 
completed  projects  is  submitted  by 
grantees  to  the  C/K  I  System  within  90 
days  of  project  com  oletion.  All  data 
entered  into  the  sys  lem  as  of  August  31 
of  each  performanc;  measuring  period 
will  be  used  to  calc  jlate  performance 
adjustments.  Detail  ;d  description  of  the 


C/MI  is  provided  ir 


published  in  Septer  iber  17. 1984 


A.  Performance  Adkistment 

In  order  to  receivp 
six  performance  ad 
fjrantees  must  first 
I'prformance  adjustjnent 
which  are  describee 
'i'hosc  thresholds  ar  j 


CPD  Notice  84-8. 


Thresholds 

any  points  on  the 
ustment  standards, 
lass  two 

thresholds 

at  §  511.32(e). 

based  on  the  key 


criteria  in  section  17(b)(2)(B)  of  the  Act, 
i.e..  that  the  rehabilitation  activities  are 
conducted  in  a  timely  manner  and  that 
the  units  rehabilitated  are  affordable  to 
lower-income  families.  The  first  of  the 
thresholds  requires  grantees  to  have 
committed  funds  to  one  or  more  speciHc 
local  projects  during  the  most  recent 
performance  measuring  period.  This 
threshold  is  established  because  grantee 
commitment  of  funds  to  actual  projects 
is  necessary  to  generate  data  for  further 
rankings  and  to  achieve  program 
objectives.  The  definition  of  "commit  to- 
specific  local  projects"  in  §  511.2  applies 
to  this  threshold  standard  and  the 
performance  adjustment  standard  in 
paragraph  (f)(6)  of  §  511.32. 

The  second  threshold  deals  with  the 
provision  of  units  affordable  to  lower- 
income  families.  To  pass  this  threshold, 
a  minimum  of  80  percent  of  the  units 
rehabilitated  by  a  grantee  must  have 
rents  that  are  initially,  and  remain, 
affordable  to  lower-income  families  for 
a  period  of  up  to  seven  years  (for 
measurement  purposes).  Affordability 
("rents  affordable  to  lower-income 
families")  is  defined  in  24  CFR  511.2  to 
mean  that  the  sum  of  the  utility 
allowance  and  other  rent  payable 
monthly  to  the  owner  with  respect  to  a 
unit  is  at  or  below  the  applicable  fair 
market  rents  (FMRs),  or  HUD-approved 
community-wide  exception  rents,  for  the 
Section  8  Existing  Housing  Program. 
Section  511.10(d)  generally  requires  that 
a  grantee  selects  projects  located  in 
neighborhoods  where:  (1)  The  median 
income  does  not  exceed  80  percent  of 


the  median  income  for  the  area  and  (2) 
the  unregulated  rents  are  currently 
affordable  to  lower-income  persons  and 
are  likely  to  remain  affordable. 

The  affordability  of  rents  has  been 
established  as  a  threshold  because  the 
provision  of  affordable  housing  is 
central  to  the  purpose  and  objectives  of 
the  Rental  Rehabilitation  Program.  HUD 
believes  that  the  primary  focus  of  the 
Program  should  be  on  the  rehabilitation 
of  a  significant  number  of  units  that  will 
continue  to  be  affordable  to  lower- 
income  tenants. 

HUD  recognizes  that  while  selecting 
projects  with  affordable  rents  at  the 
time  rehabilitation  occurs  is  relatively 
simple,  predicting  rent  levels  for  seven 
years  is  more  problematic.  (The  seven 
year  period  was  selected  because  this 
period  is  often  used  by  investors  and 
lenders  to  project  rent  levels  and  cash 
flows  for  rental  housing  projects  typical 
of  those  assisted  through  this  program.) 
Because  of  the  difficulty  in  predicting 
future  rents,  the  affordability  calculation 
will  take  into  consideration  the 
measuring  period  in  which  the 
rehabilitation  was  completed.  A  unit 
completed  in  the  current  measuring 
period  will  be  weighted  seven  times  as 
much  as  a  project  completed  seven 
years  ago.  As  a  result,  units 
rehabilitated  in  recent  periods,  when 
rent  affordabiUty  is  easier  to  predict, 
will  have  a  significant  bearing  on 
whether  the  80  percent  threshold  is  met. 
The  following  table  illustrates  the  effect 
the  weighting  factors  might  have  after  a 
three-year  period. 


Illustrative  Calculation  for  a  Project  REHABtLrrATEO  in  Sept.  1. 1986 


1984  weight 

1985  w«gM 

1986waighl 
3 

Tom 

To»al  prot8cls/uf»«s  rehaMitated 

5/28 

5/28 

21(76%) 

21 

(.75x28) 

21(1x21) 

28(1x28) 

11/44 

10/40 

32(80%) 

35 

(.80x44) 

70(2x35) 

88(2x44) 

21/104 

21/104 

99(95%) 

99 

(.95x104) 

297(3x99) 

312(3X104) 

Proiects/ units  setocled  f<x  sample 

Nun*ef/pefC8otaoe  o(  units  atfordabia „„   _. 

152(88%) 
155 

388 

428 

Protected  nuoibef  o(  altordat)le  units _... „.     . 

Weighted  number  of  atfortlabte  units 

WeigWod  number  o«  total  unite „„ 

Performance  score  for 
affordable  units 


Wei^ted  number  of  affordable  units 
Weighted  number  of  total  units 


Data  on  rents  being  charged  on  units 
rehabilitated  with  program  funds  for  the 
most  recent  performance  measuring 
period  will  be  available  from  current 
information  in  the  C/Ml  System.  For  all 
preceding  periods,  however,  it  will  be 
necessary  to  obtain  current  rental  data 
by  surveying  project  owners.  The 
Department  will  accomplish  this  by 
sending  a  Rental  Rehabilitation  Program 
Rent  Verification  Form  to  landlords. 


388 
X 100  or  —   X  100=91% 
428 

after  receiving  OMB  clearance  of  the 
form.  This  form  will  be  sent  before 
September  1  of  each  year  and  will 
request  information  on  rents  being 
charged  on  units  rehabilitated  with 
program  funds.  When  received  from  the 
landlords,  this  information  will  be 
entered  into  the  C/MI  System. 

During  the  first  few  program  years 
most  rehabilitated  properties  will  be 
surveyed  to  determine  rents  being 
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charged.  In  later  program  years,  as  more 
units  are  completed  and  there  is 
su^icient  experience  with  the  program, 
a  statistically  generalizable  sample  of 
units  will  be  used  in  the  survey.  During 
this  later  period,  if  a  grantee  fails  to 
meet  the  80  percent  affordability 
threshold  and  this  calculation  is  based 
on  sample  data,  HUD  will  review  the 
data  and  determine  the  precision  of  the 
estimate.  The  Department  will  consider 
a  grantee  to  have  failed  this  threshold 
test  only  if  HUD  has  determined  at  a  95 
percent  confidence  level  that  the  true 
proportion  of  affordable  units  in  the 
grantee's  projects  is  less  than  80  percent 
of  the  total  number  rehabilitated. 

It  is  expected  that  most  grantees  will 
meet  the  minimum  thresholds. 
Therefore,  it  is  anticipated  that  most 
grantees'  allocations  will  be  determined 
on  the  basis  of  the  amended 
performance  adjustment  standards  in 
§  511.32(f). 

B.  Performance  Adjustment  Standards 

The  first  performance  adjustment 
standard  (S  511.32(f)(1))  rewards  a 
grantee  for  the  extent  to  which  it 
exceeds  the  minimum  threshold 
requirement  that  80  percent  of  the  units 
rehabilitated  under  the  program  are 
initially,  and  remain,  affordable  to 
lower-income  families  for  a  period  of  up 
to  seven  years.  A  primary  objective  of 
the  Rental  Rehabilitation  Program  is  to 
increase  the  supply  of  standard  housing 
units  affordable  to  lower-income 
families.  It  is  the  Department's  intent  to 
provide  an  incentive  to  grantees  to  be 
extremely  careful  in  their  initial 
selection  of  neighborhoods  and  projects 
so  as  to  ensure  that  rents  chained  on 
units  rehabilitated  with  program  funds 
will  remain  affordable  to  lower-income 
families.  A  grantee  can  potentially 
receive  up  to  fifteen  points  under  this 
standard,  depending  on  its  performance 
relative  to  all  other  grantees  nationally. 

The  revised  performance  adjustment 
standard  in  §  511.32(f)(2)  promotes  the 
programmatic  and  statutory  priority  to 
rehabilitate  units  for  families  with 
children.  Section  103(c)(2)  of  the 
Housing  and  CommunHy  Development 
Technical  Amendments  Act  of  1984 
(Pub.  L.  98-479,  effective  October  17, 
1984)  revised  section  17(c)(3)(A)  of  the 
Act  to  clarify  that  the  Secretary  shall 
assure  that  an  equitable  share  of  funds 
is  used  to  provide  units  for  families  with 
children,  particularly  families  requiring 
three  or  more  bedroom  units.  The 
Department  has  determined  that  the 
three  or  more  bedroom  feature  of  this 
amendment  can  be  satisfied  if  at  least  15 
percent  of  the  units  rehabilitated  under 
the  program  are  units  of  three  or  more 
bedrooms. 


The  Department  is  applying  the 
revised  performance  standard  in 
§  511.32(f)(2)  to  both  Fiscal  Years  1984 
and  1985  funds,  notwithstanding  that  the 
speciHc  reference  to  three-bedroom 
units  in  section  17(c)(3)(A)  of  the  Act 
was  effective  on  October  17, 1984,  and  is 
not  directly  applicable  to  Fiscal  Year 
1984  funds.  HUD  has  determined  that 
this  position  is  valid,  primarily  because 
section  17(c)(3)(A).  prior  to  the  1984 
Amendments,  was  interpreted  in  the 
April  1984  rule  (§  511.10(k))  to  require 
each  grantee  to  make  available  at  least 
seventy  percent  of  its  rental 
rehabilitation  grant  amount  for  units 
with  two  or  more  bedrooms.  This 
language  does  not  preclude  a  three- 


bedroom  standard,  and  even  before  the 
1984  Amendments,  HUD  had 
encouraged  grantees  to  provide  units 
larger  than  two  bedrooms  to  meet  the 
needs  of  eligible  families  with  children. 
In  addition,  since  the  performance 
adjustment  system  will  not  be  used  until 
Fiscal  Year  1987  allocations  are  made, 
all  grantees  should  have  ample  time  to 
give  priority  to  the  development  of 
three-bedroom  units. 

The  revised  performance  standard  at 
§  511.32(f)(2)  measures  the  extent  to 
which  a  grantee  rehabilitates  units 
containing  two  or  more  bedrooms  and 
three  or  more  bedrooms.  There  are  two 
formulas  used  in  order  to  obtain  the 
result: 


Percent  of  units  with  two  or  mors 
bedrooms  rehabilitated 


Percent  of  units  with  three  or 
more  bedrooms 


Number  of  units  with  two  or  more  bedrooms 
rehabilitated 

Total  number  of  units  rehabilitated  during  the 
performance  measuring  period 

Number  of  units  with  three  or  more  bedrooms 
rehabilitated 

Total  number  of  units  rehabiKtated  during  the 
performance  measuring  period 


XIOO 


XlOO 


The  ffrst  formula  refers  to  the  total 
niunber  of  two  or  more  bedroom  units 
rehabilitated  as  a  percentage  of  the  total 
units  rehabilitated;  the  second,  the  total 
munber  of  three  or  more  bedroom  units 
as  a  percentage  of  the  total  units 
rehabilitated.  In  each  case,  the  results 
are  rank-ordered  and  a  score  given.  The 
final  calculation  averages  the  two  scores 
and  ranks  this  result.  "Hie  grantee  that 
has  performed  particularly  well  in 
providing  two  and  three  or  more 
bedroom  units  will  score  well  on  this 
standard.  The  grantee  that  has  not 
provided  three  or  more  bedroom  units 
will  probably  not  score  well,  as  a  result 
of  averaging  the  scores  from  the  two 
formulas. 

Th^  C/MI  System  will  contain 
information  on  bedroom  size  for  all  units 
rehabilitated  under  the  program.  It  will 
be  possible  to  determine  whether  the 
Department's  policy  for  the  use  of  Fiscal 
Year  1985  funds — that  15  percent  of  the 
total  units  rehabilitated  under  the 


program  are  three  or  more  bedroom 
units  is  met. 

The  amended  performance  adjustment 
standard  at  §  511.32(f)(3)  rewards  those 
grantees  that  target  rehabilitation  to 
very  low-income  families  residing  in 
substandard  units.  Section  17(c)(3)(B)  of 
the  Act  mandates  that  a  priority  be 
given  to  projects  containing  units  in 
substandard  condition  which  are 
occupied  by  very  low-income  families. 
Section  511.10(7)  of  the  April  1984  rule 
requires  that  each  grantee  shall  ensure 
that  a  priority  will  be  given  to 
rehabilitating  projects  occupied  before 
rehabilitation  by  very  low-income 
families.  Consequently,  the  amended 
performance  standard  at  §  511.32(f)(3) 
measures  the  extent  to  which  a  grantee 
rehabilitates  units  in  which  very  low- 
income  families  reside,  where  these 
families  are  not  displaced  from  the 
project  as  a  result  of  the  rehabilitation. 
The  formula  for  this  performance 
standard  is: 


Percent  of  units  with  very  low- 
income  families  not  displaced 
from  the  project 


Units  before  rehabilitation  occupied  by  very 

low  income  families  not  displaced  from  the 

project 

Total  number  of  units  rehabilitated  during  the 
performance  measuring  period 


XIOO 


The  performance  adjustment 
standards  in  §§  511.32(f)  (4)  and  (5) 


measure  the  extent  to  which  subsidy 
dollars  have  been  minimized  and 
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The  amended 
standard  in  §  511.32 
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's  objective  is 

to  grantees 

jrogram  to  provide 
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Section 
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grantees  that  minimize  the  gross  public 
subsidies,  including  public  funds  other 
than  Rental  Rehabilitation  Program 
funds,  e.g..  Community  Development 
Block  Grants  or  Urban  Development 


Action  Grants.  Grantees  that  have  the 
lowest  public  subsidy  per  unit  will 
receive  the  highest  score  under  this 
standard.  The  method  of  calculation  for 
this  performance  standard  is: 


Total  public  dollars  reported  for  all  projects  completed 
Per  unit  with  public  subsidy     =      j^^^^  ^^^^^^  ^j  ^^i,^  completed  during  the  performance 

measuring  period 


Under  §  511.32(f)(5).  the  performance 
adjustment  standard  measures  a 
grantee's  ability  to  minimize  the 
percentage  of  public  funds  in  relation  to 
total  costs  for  projects  rehabilitated 
under  the  program.  Related  to  this 
objective  of  minimizing  public  subsidy 
dollars  per  unit,  is  the  objective  of 


maximizing  the  leveraging  of  private 
dollars  invested  in  projects.  The  lower 
the  percentage  of  public  funds,  the 
higher  the  score  that  a  grantee  will 
receive  under  this  standard.  The  method 
of  calculation  for  this  performance 
standard  is: 


star 
wi:h 


amount  i 
assistance 

ip(  r 
implementing 
Af  ril 
;  fiiai 
progra  m 
per  0 


Percent  of  public  rehabilitation 
funas  for  projects 


Total  public  rehabilitation  funds,  all  projects 
Total  rehabilitation  costs,  all  projects 


xlOO 


Scores  for  standards  in  §§  511.32(f)(4) 
and  511.32(f)(5)  each  have  a  maximum 
value  of  fifteen  points,  totaling  30  points 
for  these  two  standards.  This  reflects 
the  high  priority  the  Department  places 
on  the  ability  of  grantees  to  provide  the 
maximum  number  of  standard 
affordable  housing  units  to  lower- 
income  families  with  the  least  amount  of 
public  subsidy  dollars. 

It  is  the  Department's  intent  to  spend 
Rental  Rehabilitation  Program  funds  as 


expeditiously  as  possible.  Under  the 
amended  performance  adjustment 
standard  at  S  511.32(f)(6).  a  grantee  will 
be  measured  on  the  extent  to  which 
program  funds  have  been  committed  to 
projects  and  the  timely  completion  of 
these  projects.  ("Commit  to  specific 
local  projects"  is  defined  in  9  511.2  of 
the  current  regulations.)  The  method  of 
calculation  for  this  performance 
standard  is: 


Perce  it  of  commitments    = 


Total  rental  rehabilitation  funds  committed  for  all  projects  for  the  last 
three  performance  measupng  periods 

Total  adjusted  formula  share  (irrespective  of  any  fiind  reallocations  under 
S  511.33)  for  the  last  three  performance  measuring  periods 


XlOO 


Peru  nt  of  completions     = 


Total  rental  rehabilitation  funds  for  all  projects  completed  for  the  last 
three  performance  measuring  perio(h 

Total  adjusted  formula  share  (irrespective  of  any  fund  reallocations  under 
8  511.33)  for  the  last  three  performance  measuring  periods 


XlOO 


This  standard  in  ! 
a  grantee  that  has  a 
commitments  and 
relation  to  its  adjusted 
allocation.  Both 
and  completions  h 
this  standard,  since 
a  grantee's  progress 
program.  The  projec 
completion  scores 
to  compute  a  final  si|ore. 


511.32(f)(6)  rewards 
ligh  level  of  dollar 
p^ject  completions  in 
formula 
projject  commitments 
been  included  in 
hey  best  represent 
in  carrying  out  its 
commitment  and 
afe  averaged  together 


lave 


A  period  of  up  to  three  years  was 
chosen  for  review  of  dollar 
commitments  and  completions  in  order 
to  compensate  for  the  fluctuations  that 
may  occur  in  a  specific  performance 
measuring  period.  For  example,  a 
grantee  may  have  started  slowly  in  the 
early  years  of  the  program,  but 
dramatically  improved  its  capacity  in 
the  more  recent  years.  The  three  years 
are  averaged  together  to  show  an 
overall  performance  capability  over  the 


three-year  period.  The  adjusted  formula 
shares  shown  in  the  denominator  of  the 
two  equations  represent  the  annual 
formula  allocation  awarded  to  a  grantee 
for  up  to  three  fiscal  years  after 
adjustments  have  been  made.  It  does 
not  include  any  reallocations  of  funds 
that  might  have  occurred  from  the 
application  of  §  511.33  during  those 
years  since  this  would  unnecessarily 
bias  the  statistics.  A  superior  performer 
under  this  standard  will  have  both  a 
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high  level  of  dollar  commitments  and  a 
high  level  of  project  completions  in 
relation,  to  its  adjusted  formula 
allocation. 

C.  Performance  Adjustment  Ranking 
System 

Section  511.32(g)  of  the  rule  sets  out 
the  performance  adjustment  ranking 
system  that  will  be  implemented  in 
Fiscal  Year  1987.  The  ranking  system 
will  be  used  by  the  Department  to 
readjust  the  fund  allocation  for  a  city, 
urban  county,  or  consortium,  or  a  State 
administering  a  rental  rehabilitation 
program  by  up  to  15  percent  above  and 
below  the  amount  of  the  formula-based 
annual  allocation. 

In  the  ranking  system  under 
S  511.32(g),  two  formulas  are  included 
for  the  calculation  of  points  to  a  grantee 
for  each  adjustment  standard  in 
§  S11.32(f)  and  the  percent  adjustment  to 
the  formula  allocation  for  each  grantee. 

The  fonhula  for  the  calculation  of 
points  to  grantees  for  each  adjustment 
standard  in  §  511.32(f)  is  stated  in 
§  511.32(g)(3).  As  an  example  of  a 
calculation  under  this  formula,  assume 
the  following:  six  grantees:  Ave  unique 
scores  under  any  standard  ("factor")  in 
§  511.32(f)  with  a  maximum  of  15  points: 
two  of  the  five  grantees  with  the 
identical  score  placing  them  in  rank  2. 
behind  the  grantee  with  the  highest 
score  in.  rank  1.  According  to  the 
formula,  the  grantee  with  the  highest 
score  (rank  1)  receives  a  score  of  15 
points:  each  of  the  two  grantees  with 
identical  scores  in  rank  2  receives  12 
points;  and  the  three  grantees  with 
ranks  3, 4,  and  5  receive  9  points,  6 
points,  and  3  points,  respectively. 

The  formula  for  the  calculation  of  the 
percent  adjustment  to  the  formula 
allocations  for  each  grantee  ie  stated  in 
§  511.32(g)(5)(i).  As  an  example  of  a 
calculation  under  this  formula,  assume 
that  there  are  80  grantees,  but  only  61 
ranking  groups,  i.e.,  61  unique  total 
scores.  In  the  initial  adjustments  under 
§  511.32(g)(5)  (iii)  and  (iv),  grantees  in 
ranking  group  61  will  lose  15  percent  of 
their  formula  allocation.  Similarly, 
grantees  in  ranking  group  1  will  receive 
an  increase  of  15  percent.  Grantees  in 
ranking  group  31  will  not  have  their 
formula  allocations  adjusted,  because 
this  ranking  group  represents  the 
median  ranking.  Grantees  in  ranking 
groups  2  and  3  will  initially  have  their 
formula  allocations  increased  by  14.5 


and  14  percent,  respectively.  Similar 
calculations  will  be  made  for  grantees  in 
all  other  ranking  groups. 

iV.  Sample  Calculations  for 
Performance  Adjustments 

Following  is  a  detailed  example  of  the 
actual  steps  that  are  to  be  used  in 
establishing  whether  grantees  have  met 
the  two  thresholds  and  in  measuring 
relative  performance  on  the  adjustment 
standards.  The  examples  use  five 
fictitious  grantees-City  A,  City  B,  City  C. 
City  D.  and  City  E  to  illustrate  the 
system.  The  final  score  shows  the  total 
overall  performance  of  the  grantees. 
(This  example  does  not  illustrate  the 
application  of  the  methodology  in 
§  511.32(g]  to  be  used  for  the  actual 
percentage  readjustment  of  the  formula 
allocations.  Examples  of  certain 
calculations  under  S  511.32(g)  are 
provided  in  unit  III.C  of  this  preamble.) 

Threshold  1:  Funds  committed  to  one 
or  more  specific  local  projects  during  the 
most  recent  performance  measuring 
period. 


ConHDitment  ol  tunds 


CttyC. 
OMyO.. 
CKyE.. 


Tolat 
oonwntted 


360.292 

191  MO 

0 


CooMMmentol  funds 


Ctty  A 

City  B 


ToW 
conwntled 


$186,000 
490.000 


City  E  will  be  among  those  grantees  at 
the  bottom  of  the  performance 
adjustment  ranking  and  will  lose  up  to 
fifteen  percent  of  its  original  allocated 
funds.  Further  calculations  will  not  be 
performed. 

Threshold  2: 80  percent  of  units 
rehabilitated  with  program  funds  under 
24  CFR  Part  511  are  and  have  remained 
affordable  for  up  to  seven  years. 

•  Rental  charged  on  units 
rehabilitated  with  program  funds  must 
be  at  or  less  than  published  fair  market 
rents  or  approved  community-wide 
exception  rents  under  the  Section  8 
Existing  Housing  Program  to  be 
considered  affordable. 

•  After  affordable  units  are 
determined  for  each  year  in  which  units 
are  completed,  both  the  affordable  units 
and  total  units  rehabilitated  are 
multiplied  by  the  weighting  factor.  The 
weighting  factor  is  from  one  to  seven, 
ranging  from  a  weight  of  7  for  units 
rehabilitated  in  the  current  year,  to  a 
weight  of  1  for  units  rehabilitated  7 
years  earlier. 


Grantee 

1964(1(' 

1985(2»' 

1966(3)' 

Weiahted 
total 

Pofoont  iffowlBbiB 

iMeets 

Ihrcsh- 

CM 

CItyO 

AWofdaWe __ _. 

Not  alfofrtahle _ _ 

13(11  =  13 
3 

17(2)=34 
3 

13(3) -39 
0 

86 

Total - 

16(1)=16 

20(2)  =  40 

13(3) =39 

95 

86/95=90.53% 

Yes. 

CItyB 

Atfordable 

19(1)^19 
11 

24(2)=48 
6 

250)=75 
1 

142 

Not  aftonlat)le _ _ 

Total 

30(1)=30 

30(2)=60 

26(3>=78 

168 

142/168=84.52% 

Ves. 

atyC 

Atfordal)te _ 

NotaHofdabte _ ..__ 

18(1)=  18 
7 

20(2)=40 
6 

17(3)=51 
2 

109 

Total 

«9(1)=2S 

26(2)^52 

19(3)=57 

134 

108/134=81% 

Vet. 

OtyA 
Affordable 

33(1)  =  33 
14 

30(2)=60 
10 

10(3) =30 
5. 

123 

Mot  affordable 

Total  

47(1)=47 

40(2)=80. 

i>  tt(3)=45 

172* 

132/172  =  72% 

Ho. 

'  Weighting  factor. 

Even  though  City  A  spent  95  percent  of  its  money,  it  (MM  be  placed  al  the  bottom  of  the  performance  ad(ustmeni  rank-no. 
since  it  did  not  meet  the  affordabiMy  Ihreahold  The  three  cities  thai  will  t>e  compared  on  the  perfomiance  cntena  af  thus  B. 
C.  andO. 


Performance  Standard  1 

The  extent  to  which  more  than  80 
percent  of  units  rehabilitated  are 
affordable. 

•  Select  grantees  that  meet  the 


minimum  threshold  from  above 
calculation. 

•  Rank  grantees  from  high  to  low. 

•  Assign  up  to  Fifteen  points.  Scores 
are  calculated  according  to  the  formula 
in  §  511.32(g)(3). 


UMI 


50600       Federa 


CHyD 
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Stanc  ard  No.  1 


90.53 
84.52 

ai 


Scot* 


IS 
10 

s 


Petfonnance  Stanaard  2 

The  extent  to  wlich  Rental 
Rehabilitation  graata  are  used  to 
rehabilitate  units  oontaining  two  or 
more  bedrooms  anp  three  or  more 
bedrooms. 

•  Total  number  pf  two-bedroom  units 
or  greater  divided  by  total  units 
rehabilitated  in  mqst  recent 
performance  measjiring  period.  Rank 
order  htim  highest  ho  lowest  and  assign 
numerical  score  up  to  7.5  points. 

•  Total  number  bf  three-bedroom 
units  or  greater  divjided  by  total  units 
rehabilitated  in  mast  recent 
performance  measuring  period.  Rank 
order  from  highest  Ito  lowest  and  assign 
numerical  score  ud  to  7.5  points. 

•  Add  scores  together  for  the  above 
calculations  and  dfvided  by  two  for  new 


score.  Rerank  from 


assign  flnal  score.  Scores  are  calculated 
according  to  the  fo  mula  in 
§  511.32(gM3). 

Example  fo«  PerfJ)rmance  Adjustment 
Stand  ^rd  t^.  2 

fUnils  with  tmopi  more  badroon<0 


rtpkaahom 
xigneM  to  iWMsi 


CMyB. 
OlyD.. 
Ci»»C_ 


Numboa 

2 

bed- 


unrts^ 


» 


t: 


tUnitswim  itvM 


Gfantees— ranked 
from  highes)  to 


OlyD. 
CayC- 
CKyB. 


Nun 

ber 

bed 


Gramees— 

ranked  fcom 

hnlwHto 

towed 


C4yD. 
CHyB- 
CilyC.. 


Number 
2 


5 

7.5 
2.5 


high  to  low  and 


Total 
unto 


26 

13 
1* 


Percent 

2 

bed- 


77 
flO 
OS 


Score 


7.S 

5 

2.5 


or  more  bedrooms] 


Total 
units 


13 
19 
26 


3S 
26 
19 


Score 


7.5 
5 

25 


CAvera  |ed  score] 


Number 

3 

bed^ 


75 
25 
5 


Average 


6.25 

5 
3.75 


Fmal 
score 


15 

10 

5 


The  extent  to  which  units 
rehabilitated  with  Rental  Rehabilitation 
grants  were  occupied  by  very  low 
income  families  before  rehabilitation 
and  these  families  were  not  displaced 
from  the  project. 

•  Total  number  of  very  low  income 
tenants  retained  from  Pro)ect 
Completion  Form  divided  by  total  units 
rehabUitated  in  most  recent 
performance  measuring  period. 

•  Rank  order  from  highest  to  lowest 
and  assign  numerical  score  up  to  fifteen 
points.  Scores  are  calciilated  according 
to  the  formula  in  S  511.32(g)(3). 

Example  of  Performance  Aojustment 
Stanoaro  No.  3 


Grantee — rank 

ordered  Inmh  highesl 

totonvesi 


CHyO.. 
OlyB.. 
CMyC. 


Low- 


(am- 

lasnol 
do- 


13 
21 
IS 


Total 

unts 

relie- 

biMated 


13 
26 
19 


km- 

ncoma 
fam»- 

lies  not 
dis- 

plaoed 


100 
SI 
70 


Fmal 


IS 
10 

s 


Perfonnance  Standard  4 

The  extent  to  which  the  gross  amount 
of  total  public  subsidy  funds  have  been 
minimized  per  unit. 

•  Total  public  dollars  invested  for  all 
completed  projects  divided  by  total 
units  completed  for  most  recent 
performance  measuring  year. 

•  Rank  order  from  lowest  to  highest 
and  assign  numerical  score  up  to  Hfteen 
points.  Scores  are  calculated  according 
to  the  formula  in  §  511.32(g)(3). 

Example  of  Performance  Adjustment 
Standard  No.  4 


Gramoos    rai* 

ordered  from 

toiMSI  to  highest 


CHyO-. 
OlyB... 
CilyC... 


Total 

public 


54.215 
110.000 
97.000 


Total 

units 

reha- 

briitaled 


13 
26 
19 


P>«)lic 
doHars 
per  unit 
rehabiH- 

lated 


4.170.00 
4.230.77 
5.10S.26 


Final 


15 
10 

5 


Perfonniince  Standard  5 

The  extent  to  which  the  amount  of 
public  subsidy  funds  as  a  percentage  of 
total  rehabilitation  costs  have  been 
minimized. 

*  Total  public  dollars  for  all  projects 
divided  by  total  rehabilitation  cost  for 
all  projects  for  the  most  recent 
performance  measuring  period. 

•  Rank  order  from  lowest  percent  to 
highest  percent  and  assign  numerical 
score  not  to  exceed  fifteen  points. 


Scores  are  calculated  according  to  the 
formula  in  S  511.32(g)(3). 

Example  of  Performance  Adjustment 
Standard  No.  5 


'■ 

■ 

PubKc 
hinds 

as 

Grantees— rank 

ordered  kum 

kMvest  to  highest 

Total 
rehabart^ 
Hon  cost 

Totol 

percent 

ol 

rehabH- 

tation 

coel 

Feial 
score 

Oly  0 ._. 

CKyB 

CKyC    

St«2.64e 

S4Zsao 

220.000 

33 

40 
SO 

10 
6 

Performance  Standard  6 

Extent  to  which  rental  rehabilitation 
grant  funds  have  been  committed  to 
specific  local  projects  and  projects  have 
been  completed  over  the  preceding  three 
performance  measuring  periods. 

•  Total  dollars  committed  for  last 
three  performance  measuring  periods 
divided  by  adjusted  formula  share 
(original  obligation)  for  the  last  three 
periods. 

•  Rank  order  from  highest  to  lowest 
and  assign  numerical  score  not  to 
exceed  7.5  points. 

•  Total  dollars  disbursed  for 
completed  projects  for  last  three 
performance  measuring  periods  divided 
by  adjusted  formula  share  (original 
obligation)  for  the  last  three  periods. 

•  Rank  order  from  highest  to  lowest 
and  assign  numerical  score  not  to 
exceed  fifteen  points.  Scores  are 
calculated  according  to  the  formula  in 
S  511.32(g)(3). 

•  Average  the  two  scores  together 
and  assign  final  score. 

Example  of  Performance  Adjustment 
Standard  No.  6 


Grwutm 
Ranlietf  from 
highost  to 
iowost 

Commit- 
3periods 

Total     1 
adjusted 
tomiule 
share  lor 
Spsriods 

Percent 
comnW' 

Final 
acora 

CKyB      ..     ... 

Oly  0... 

CityC_ 

$490,000 
191.000 
360,292 

S506.000 

205,000 
388.292 

97 
93 
92 

7.5 

6 

2.5 

CCompleltons] 

Ranked  from 

highestto 

iowesi 

Comple- 
Itonetor 

3periods 

Total 
adjiMted 
tamwla 
share  lor 
3periods 

Percent 

oon»- 

pletioRS 

Fmal 
score 

Ci«yD....._ 

City  C 

«182.91S 
331.538 
413.360 

S205.000 
388,292 
505,000 

89 
85 
82 

7.5 

5 

City  B... 

25 
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(AwaragMl  tear*] 


<VviMM— Ranted 
fnmhighMlto 


C»»0_- 
OlyB_. 


Com- 

milmtni 

tear* 


6 

7.5 
2JS 


Com- 
ptetton 
•core 


7.5 
2.5 
SM 


Avar- 


6.2S 
5.0Q 
175 


•core 


15 

10 

5 


(Rntf 

•COTM  tor  adiminwnl  sla«<d*nte] 

QiMM     . 

1 

Na 
:  2 

Na 

* 

Na 
t 

Na 
S. 

Na 
e 

FM 

CHyO .. 

IS 
10 

s 

15 

10 

5 

IS 

w 
s 

IS 
10 
5 

IS 
10 

s 

15 

10 

5 

90 

Cllye_.       „    , 

OtyC 

CMyA-.     . 

«0 

30 

0 

OtyE-. 

0 

.  - 

V.  MiscaSaneous 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  at  the  above 
address.  •'.•.-,: 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981  (Executive  Order 
12291).  This  rule  does  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies  or  geographic  regions,  nor  does 
it  significantly  adversely  afiect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets.  Analysis 
of  the  rule  indicates  that  it  would  not 
have  annual  eRect  of  the  economy  of 
$100  million  or  more. 

Under  the  provisions  of  section  605(b) 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  statutorily  eligible  grantees  and 
State  recipients  are  relatively  larger 
cities,  urban  counties  or  States  and  the 
rental  rehabilitation  grant  amounts  to  be 
made  available  to  any  grantee  are 
relatively  small  in  relation  to  other 
sources  of  Federal  funding  for  State  and 
local  government  in  relation  to  private 
investment  in  rental  housing. 

The  information  collection 
requirements  contained  in  this  nile  have 
been  approved  by  the  Office  of 


Management  and  Budget  and  assigned 
approval  number  2506-0080. 

This  rule  was  listed  as  item  number 
912  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  29, 1985  (50  FR  44166,  44200) 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  applicable 
to  this  rule  is  14.230. 

list  of  Subjects  in  24  CFR  Port  5U 

Rental  rehabilitation  grants. 
Administrative  practice  and  procedure. 
Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  24  CFR  Part  511  is 
amended  as  follows: 

PART  61 1— RENTAL  REHABUJTATtON 
GRANT PROGRAM 

1.  The  authority  citation  for  24  CFR 
Part  511  continues  to  read  as  follows: 

Authority:  Section  17  of  the  United  States 
Housing  Act  of  1937, 42  U.S.C.  1437o:  sec.  7(d] 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d]. 

2.  Section  511.32  is  revised  to  read  as 
follows: 

S  511.32    Perfofmwicc  wQustments  to 
formula  allocation. 

(a)  General.  Beginning  with  Fiscal 
Year  1987,  HUD  will  adjust  the  annual 
allocation  for  a  city,  urban  county, 
consortium  or  State  administering  a 
rental  rehabilitation  program  for  each 
fiscal  year  by  up  to  15  percent  above  or 
below  the  formula  allocation  for  that 
year.  Adjustments  will  be  based  on  an 
annual  review  of  performance  in 
carrying  out  rental  rehabilitation 
activities  using  the  performance 
standards  described  in  paragraph  (f)  of 
this  section,  and  based  on  the 
performance  adjustment  ranking  system 
described  in  paragraph  (g)  of  this 
section.  Adjustments  will  be  made  for 
two  categories  of  grantees.  All  cities, 
lu-ban  counties,  and  consortia  will  be 
ranked  in  a  national  rating.  Similarly,  all 
States  will  be  compared  to  each  other 
and  ranked  according  to  their 
performance.  All  fund  allocations  in 
each  category  will  be  calculated  and 
adjusted  by  computer  based  on  the 
relative  ranking  of  the  grantees,  so  that 
the  upward  and  downward  adjustments 
"net  out"  on  a  national  basis. 

(b)  Performance  measuring  period. 
The  performance  measuring  period  runs 
from  September  1  through  August  31  and 
is  used  to  evaluate  grantees  on  the 
threshold  performance  standards 
identified  at  S  511.32(e)  and  additional 


performance  standards  at  i  511.32(f)(1)- 
(6).  Data  entered  into  the  Cash  and 
Management  Information  (C/MI)  System 
during  the  performance  measuring 
period  will  be  used  to  calculate  the 
ranking  of  the  grantees. 

(C)  Timing  of  review.  Performance 
evaluations  will  take  place  as  of 
September  1  of  each  year  beginning 
September  1, 1985.  However,  the 
Department's  readjustment  of  the 
annual  fund  allocations  based  on 
performance  evaluations  applying  the 
performance  adjustment  standards  of 
paragraphs  (e)  and  (f)  of  this  section  will 
not  begin  until  Fiscal  Year  1987. 

(d)  Source  of  data.  Data  for  all  the 
performance  standards  will  be  obtained 
from  the  information  provided  by 
grantees  to  the  Cash  and  Management 
Information  (C/MI)  System.  The  C/MI 
System  permits  HUD  to  collect  detailed 
project  and  tenant  information  in 
connection  with  the  electronic 
disbursement  of  program  funds  to 
grantees.  All  data  submitted  through  the 
C/MI  is  collected  and  processed  by 
HUD  Headquarters  stafi  imder  direction 
of  the  Assistant  Secretary  for 
Administration.  Information  collected 
imder  the  C/MI  System  has  been 
approved  by  0MB  and  assigned 
approval  number  2506-0080. 

(e)  Threshold  performance  standards. 
In  order  to  receive  any  points  on  the  six 
performance  adjustment  standards, 
grantees  must  pass  the  following  two 
performance  thresholds.  Failure  to  pass 
these  thresholds  automatically  places 
grantees  at  the  bottom  of  the  ranking 
described  in  paragraph  (g)  below  and 
results  in  the  loss  of  15  percent  of  their 
grant  funds. 

(1)  Grantees  must  have  committed 
rental  rehabilitation  grants  funds  to  one 
or  more  specific  local  projects  during  the 
most  recent  performance  measuring 
period. 

(2)  At  least  80  percent  (calculated  on  a 
weighted  basis  under  paragraph 
(e)(2)(i))  of  the  tmits  in  projects 
renovated  with  rental  rehabilitation 
grants  in  the  preceding  seven 
performance  measuring  periods  must 
have  rents  that  are  affordable  to  lower- 
income  families. 

[i)  Method  of  Calculations.  All  rents 
will  be  compared  to  the  most  recently 
published  (as  of  September  1)  fair 
market  rents  tmder  the  Section  8 
Existing  Housing  Program  or  any 
community-wide  exception  rents 
approved  by  HUD  to  determine  if  rents 
charged  are  affordable  to  lower-income 
families  as  defined  at  S  511.2.  The 
percentage  of  afiordable  units  derived 
from  the  sample  for  each  performance 
measuring  period  will  be  projected  to 


50602      Federal  lister  /  Vol.  50.  No.  237  /  Tuesday,  December  10.  1965  /  Rules  and  Regulations 


the  total  number  of  in  its  completed  in 
each  performance  mebsuring  period. 
HUD  will  assign  diffei'ent  weights  from 
one  to  seven  to  the  da  ta  for  each 
performance  measurii  ig  period  which 
reflects  the  period  in  \  irhich  the  project 
was  completed. 

(ii)  Source  of  data,  froject  Completion 
Form  of  the  C/MI  System  for  projects 
completed  in  the  most  recent 
performance  measurii  >g  period  and 
HUD- conducted,  stati  itically  vaHd, 
random  sample  of  ren  ts  for 
representative  project  >  completed  in 
previous  periods. 

(iii)  Period  ofevahn  \tion.  Most  recent 
seven  performance  m(  lasuring  periods. 

(f)  Performance  stai  dards.  After  a 
determination  by  HUI I  that  a  grantee 
passes  the  two  threshi  >ids,  its 
performance  is  measu  "ed  in  comparison 
to  all  other  grantees  oi  i  the  following  six 
standards. 

(1)  Extent  to  which  «iore  than  80 
percent  of  units  in  projects  renovated 
with  rental  rehabilitat  on  grants  have 
rents  that  are  afTordal  le  to  lower- 
income  families. 

(i)  Points.  Up  to  fift^n  (15)  points. 

[ii]  Method  of  caJcuhtions.  See 
S  511.32(eK2Mi). 

(iii)  Source  of  data.  I  lee 
§  511.32(e)(2Kii). 

(iv)  Period  ofevaluc  tion.  See 
S  511.32(e)(2)(iii). 

(2)  Extent  to  which  i  ental 
rehabilitation  grants  a  «  used  to 
rehabilitate  units  containing  two  or 
more  bedrooms  and  th  ree  or  more 
bedrooms. 

(i)  Points.  Up  to  fifte  jn  (15)  points, 
(ii)  Method  ofcalcul  it  ion. 

(A)  The  results  of  gnmtee's 
performance  on  each  c  f  the  two 
formulas  listed  below  vill  be  ranked; 
grantees  will  receive  a  score,  not  to 
exceed  7.5  points  on  ei  ch  formula;  and, 
the  two  scores  will  be  averaged  together 
to  calculate  the  final  s(  ;ore  for  this 
performance  standard.  The  percent  of 
units  with  two  or  more  bedrooms  may 
be  calculated  by:  [l]  D  viding  the 
number  of  units  with  ti  vo  or  more 
bedrooms  rehabilitated  by  the  total 
number  of  units  rebabi  itated  during  the 
performance  measurin  ',  period,  and  [2] 
multiplying  by  100. 

(B)  The  percent  of  ui  its  with  three  or 
more  bedrooms  may  bi !  calculated  by: 
(/)  Dividing  the  numbe  r  of  units  with 
three  or  more  bedroom  s  rehabilitated  by 
the  total  number  of  units  rehabilitated 
during  the  performance  measuring 
period,  and  (2)  multipl]  ing  by  100. 

(iii)  Source  of  data.  I  roject 
Completion  Report  of  t  le  C/MI  System. 

(iv)  Period  of  evalua  ion.  Most  recent 
performance  measurin  ;  period. 


(3)  Extent  to  which  units  rehabilitated 
with  rental  rehabihtation  grants  were 
occupied  by  very  low  income  families 
before  rehabilitation  and  these  families 
were  not  displaced  from  the  project. 

(i)  Points.  Up  to  fifteen  (15)  points. 

(ii)  Method  of  calculation.  The  ]}ercent 
of  units  with  very  low-income  families 
not  displaced  may  be  calculated  by:  (A) 
Dividing  the  number  of  units  before 
rehabilitation  occupied  by  very  low 
income  families  not  displaced  by  the 
total  number  of  units  rehabilitated 
during  the  performance  measuring 
period  and  (B)  multiplying  by  100. 

(iii)  Source  of  data.  Project 
Completion  Report  of  the  C/MI  System. 

(iv)  Period  of  evaluation.  Most  recent 
performance  measuring  period. 

(4)  Extent  to  which  the  gross  amount 
of  total  public  subsidy  funds  has  been 
minimized  per  unit. 

(i)  Points.  Up  to  fifteen  (15)  points. 

(ii)  Definition  of  "public  fands".  Public 
funds  are  any  monies  invested  in  a 
project  made  available  through  Federal, 
State,  or  local  government.  Monies 
raised  through  tax  exempt  borrowing 
will  be  treated  as  80  percent  private 
funding  and  20  percent  public  funding. 

(iii)  Method  of  calculating.  The  per 
unit  public  subsidy  for  projects  may  be 
calculated  by  dividing  the  total  public 
dollars  reported  for  all  projects 
completed  by  the  total  number  of  units 
completed  during  the  performance 
measuring  period. 

(iv)  Source  of  data.  Project 
Completion  Report  of  the  C/MI  System. 

(v)  Period  of  evaluation.  Most  recent 
performance  measuring  period. 

(5)  Extent  to  which  the  amount  of 
public  subsidy  funds  as  a  percentage  of 
total  rehabilitation  costs  have  been 
minimized. 

(i)  Points.  Up  to  fifteen  (15)  points. 

(ii)  Method  for  calculation.  The 
percent  of  public  subsidy  funds  as 
related  to  total  rehabilitation  costs  may 
be  calculated  by:  (A)  Dividing  the  total 
public  funds  for  rental  rehabilitation 
projects  by  the  total  rehabilitation  cost 
for  the  projects  and  (B)  multiplying  by 
100. 

(iii)  Source  of  data.  Project 
Completion  Report  of  C/MI  System. 

(iv)  Period  of  evaluation.  Most  recent 
performance  measuring  period. 

(6)  Extent  to  which  rental 
rehabilitation  grant  funds  have  been 
committed  to  specific  local  projects  and 
to  which  projects  have  been  completed 
over  the  preceding  three  performance 
measuring  periods. 

(i)  Points.  Up  to  fifteen  (15)  points. 

(ii)  Method  for  calculation. 

(A)  The  results  of  grantee's 
performance  on  funds  commitment  and 
project  completion  below  will  be 


ranked;  grantees  will  receive  a  score, 
not  to  exceed  7.5  points  on  each 
formula;  and  the  two  scores  will  be 
averaged  together  to  calculate  the  final 
score  on  this  performance  standard.  The 
percent  of  funds  committed  may  be 
calculated  by:  [1]  Dividing  the  total 
rental  rehabilitation  dollars  committed 
for  projects  for  the  last  three 
performance  measuring  periods  by  the 
total  adjusted  share  (irrespective  of  any 
fund  reallocations  under  §  611.33)  for 
the  last  three  performance  measuring 
periods,  and  [2)  multiplying  by  100. 

(B)  The  percentage  of  projects 
completed  may  be  calculated  by:  [1] 
dividing  the  total  rental  rehabilitation 
funds  for  all  projects  completed  for  the 
last  three  performance  measuring 
periods  by  the  total  adjusted  formula 
share  (Irrespective  of  any  fund 
reallocations  under  S  511.33)  for  the  last 
three  performance  measuring  periods, 
and  (2)  multiplying  by  lOa 

(iii)  Source  of  data.  For  fund 
commitments,  Pre-Rehabilitation  Report 
of  C/MI  System;  for  funds  to  completed 
projects.  Project  Completion  Report  of 
the  C/MI  System;  for  total  adjusted 
formula  share,  sum  of  annual  grants, 
including  performance  adjustments 
(irrespective  of  any  reallocations  made 
under  i  511.33). 

(iv)  Period  of  evaluation.  Most  recent 
three  performance  measuring  periods. 

(g)  Ranking  and  scoring. 

(1)  Beginning  in  Fiscal  Year  1987,  all 
grantees  that  meet  the  two  threshold 
criteria  described  at  S  511.32(e)  will  be 
further  evaluated  annually  on  the  six 
performance  standards  detailed  at 

§  511.32(f).  The  following  provisions 
describe  the  ranking  system  that  will  be 
used  by  the  Department  in  Fiscal  Year 
1987  to  readjust  the  fund  allocation  for  a 
city,  urban  county,  consortium,  or  a 
State  administering  a  rental 
rehabilitation  program  by  up  to  15 
percent  above  and  below  the  amount  of 
the  formula-based  annual  allocation. 

(2)  All  city,  urban  county,  and 
consortium  grantees  will  be  ranked 
together  and  all  State  grantees  will  be 
ranked  together  so  that  the  reallocations 
in  each  of  the  two  groups  "net  out". 

(3)  Grantees  in  each  of  the  two  groups 
identified  in  paragraph  (g)(2)  above  will 
be  ranked  separately  on  each 
performance  adjustment  standard  in 

§  511.32(f)  and  a  score  assigned 
commensurate  with  the  ranking.  Points 
for  each  standard  will  be  calculated 
according  to  the  following  formula: 

Points  to  Grantee  Z  for  Each  Factor  in 
§  511.32(f)  = 
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Maximum  factor  points    — 


Maximum  factor  points 


Number  of  unique  scores  for  the  factors 
in  i  511.32(f) 


X(Z's  rank  -1) 


Scores  on  all  standards  then  will  be 
added  together  to  establish  a  total  score 
for  each  grantee. 

(4)  In  paragraph  (g)(3)  of  this  section, 
"maximum  factor  points"  generally 
refers  to  the  total  of  fifteen  possible 
points  that  may  be  achieved  for  meeting 
each  of  the  six  adjustment  standards 
("factors")  in  §  511.32(f).  However,  in 
the  adjustment  standard  at  §  511.32(f)(2), 
"maximum  factor  points"  refers  to  a 
total  of  7.5  points  to  measure  the  extent 
that  the  grants  are  used  to  rehabilitate 
units  containing  two  or  more  bedrooms 
and  three  or  more  bedrooms, 
respectively.  In  addition,  in  the 
adjustment  standard  at  §  511.32(f)(6), 
"maximum  factor  points"  refers  to  a 
total  of  7.5  points  to  measure  the  extent 
to  which  the  grants  have  been 
committed  to  specific  local  projects  and 
to  which  projects  have  been  completed 
over  the  preceding  3  performance 
measuring  periods,  respectively. 
"Unique  scores  for  the  factor"  refers  to 
the  total  of  number  of  individual  scores 
for  eligible  grantees  for  a  particular 
adjustment  standard  ("factor")  that  do 
not  duplicate  other  scores  for  that 
factor. 

(5)  Based  on  their  total  scores, 
grantees  in  each  group  (both  the  group 
of  participating  States  and  the  group  of 
grantee  cities,  urban  counties,  and 
consortia)  will  be  ranked.  The 
adjustments  to  formula  allocations  will 
be  calculated  in  the  following  manner: 

(i)  All  grantees  will  be  ranked 
according  to  their  scores.  Grantees  who 
fail  to  meet  one  or  both  threshold 
requirements  will  be  placed  at  the 
bottom  of  their  respective  groups. 
Grantees  with  the  ^ame  score  will  be 
given  an  identical  rank  and  be  included 
in  the  same  group.  Initial  adjustments 
will  range  from  negative  15  percent  to 


positive  15  percent  based  on  their  rank.  . 
Grantees  in  the  group  with  the  highest 
ranking  (those  grantees  with  the  highest 
score  achieved  under  the  six  adjustment 
standards  in  §  511.32(f))  will  have  their 
formula  allocations  raised  by  15  percent. 
Grantees  in  the  group  with  the  lowest 
ranking  (i.e.,  any  grantees  who  do  not 
meet  the  two  threshold  adjustment 
standards)  will  have  their  allocations 
lowered  by  15  percent.  Grantees  in  the 
group  with  the  median  ranking  will  not 
have  their  allocations  adjusted.  For  all 
other  grantees,  formula  allocations  will 
be  adjusted  according  to  the  following 
formula: 
Percent  Adjustment = 


15- 


(Rank  -1)  x  30 


(Total  Number  of  -1) 
Ranking  Groups 


The  multiplier  of  30  in  the  bracketed 
expression  in  the  formula  represents  the 
size  of  the  total  interval  for  the 
adjustments  under  §  511.32(g),  i.e.,  the 
range  of  percentage  adjustments  from 
positive  15  percent  to  negative  15 
percent.  If  there  is  an  even  number  of 
ranking  groups,  this  formula  may  be 
adjusted  slightly.  Initial  calculations  of 
adjustments  will  be  made  at  constant 
intervals  in  the  range  from  positive  15 
percent  to  negative  15  percent,  with  the 
size  of  the  intervals  dependent  on  the  , 
number  of  ranking  groups.  However,  it 
may  be  necessary  to  recalculate 
adjustments  subject  to  the  qualifications 
described  in  paragraph  (g)(5)  (v)  and  (vi) 
of  this  section. 

(ii)  Under  the  methodology  of  this 
section,  funds  withdrawn  from  grantees 
with  negative  scores  will  be  available 
for  transfer  to  those  grantees  with 
positive  scores. 


(iii)  Grantees  with  the^atperank  and 
a  negative  score  will  have  their  original 
formula  allocation  reduced  by  the 
appropriate  percent.  (For  example, 
according  to  this  initial  adjustment,  a 
grantee  with  a  score  of  negative  10 
percent  and  an  original  formula 
allocation  of  $200,000  would  have  its 
allocation  reduced  by  $20,000.) 

(iv)  Grantees  with  the  same  rank  and 
a  positive  score  will  have  their  original 
formula  allocation  increased  by  the 
appropriate  percent.  (For  example, 
according  to  this  initial  adjustment,  a 
grantee  with  a  score  of  positive  10 
percent  and  an  original  formula 
allocation  of  $200,000  would  have  its 
allocation  increased  by  $20,000.) 

(v)  If  fund  amounts  initially 
withdrawn  from  grantees  with  negative 
scores  exceed  the  funds  to  be  given  to 
grantees  with  positive  scores,  the  fund 
amounts  that  each  grantee  with  a 
negative  score  would  otherwise  lose  will 
be  reduced  based  on  prorating  each 
calculated  negative  adjustment  by  a 
ratio  determined  by  dividing  the  total 
funds  to  be  distributed  to  grantees  with 
positive  scores  by  the  total  funds 
initially  calculated  to  be  withdrawn 
from  grantees  with  negative  scores. 

(vi)  If  fund  amounts  initially 
withdrawn  from  grantees  with  negative 
scores  are  insufficient  to  reward  those 
grantees  with  positive  scores,  the  fund 
amounts  that  each  grantee  with  a 
positive  score  would  otherwise  receive 
will  be  reduced  based  on  prorating  each 
calculated  positive  adjustment  by  a 
ratio  determined  by  dividing  the  total 
funds  withdrawn  from  grantees  with 
negative  scores  by  the  total  funds 
initially  calculated  to  be  distributed  to 
grantees  with  positive  scores. 

Dated:  November  13. 1985. 
Alfred  C.  Moran, 

AssislanI  Secretary  for  Community  Planning 
and  Development. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  207 

[Regulation  G;  Dock^  No.  R-0562] 

Securities  Credit  fa  i  Persons  Ottier 
Ttian  Banlcs,  Brolc<  rs,  or  Dealers; 
PurdMse  of  Debt  Securities  To 
Finance  Corporate  Talceovers 


agency:  Board  of 

Federal  Reserve 
action:  Proposed 
request  for  commeiit 


(Jovemors  of  the 

em. 
iiiterpretative  rule: 


Syst 


summary:  Questioi  s  have  been  raised 
as  to  whether  the  rr  argin  requirements 
in  Regulation  G  ap{  ly  to  the  purchase  of 
debt  securities  that  are  issued  to  Hnance 
the  acquisition  of  tl  e  margin  stock  of  a 
target  company  by  i  shell  corporation 
as  part  of  a  takeover  attempt.  Because 
this  type  of  transac  ion  clearly  involves 
"purpose  credit"  as  defined  in 
Regulation  G  and  d  )es  not  involve  any 
direct  security  agre  iment,  the  resolution 
of  the  issue  turns  oi  i  whether  the 
purchaser  of  these  securities  would  be 
viewed  as  a  personlextending  credit 
"indirectly  secured'  by  the  margin 
stock.  The  Board  hs  s  proposed  an 
interpretation  of  Re  ^lation  G  that 
concludes  that  this  ype  of  transaction 
does  constitute  an  Extension  of  credit 
that  is  "indirectly  siicured"  by  the  target 
company's  margin  i  took  imless  there  is 
speciRc  evidence,  s  ich  as  a  guaranty  by 
the  parent  of  the  sh  >il  corporation,  that 
would  lead  to  a  cortrary  conclusion. 
The  proposed  inteqiretation  further 
states  that  for  purpc  ises  of  the 
interpretation,  then  is  no  difference 
between  privately  i  laced  and  publicly 
distributed  debt  secjurities. 

The  proposed  interpretation  declines 
to  conclude  that  del  it  securities  issued 
by  an  operating  conpany  with  income 
and  substantial  assi  >\s  should  be 
presumed  to  be  "in<  irectly  secured"  by 
the  margin  stock  of  the  target  company. 
In  that  circumstanci  >.  the  proposal  states 
that  the  purchasers  of  the  debt  securities 
may  be  relying  on  s  )urces  of  repayment 
other  than  the  marg  n  stock  for 
repayment  of  the  cr  ;dit. 

While  the  proposed  interpretation, 
which  is  intended  tft  deal  with  a 
relatively  limited  factual  situation,  is  not 
ordinarily  a  matter  for  public  comment, 
in  order  to  assure  that  there  are  no 
unanticipated  effects  of  the  proposed 
interpretation,  the  Board  is  providing  a 
short  period  for  pumic  comment  on  the 
terms  of  the  proposal.  After 
consideration  of  th^  public  conunents, 
the  Board  intends  t«^  take  flnal  action 


with  respect  to  this 
December  31, 1985. 


interpretation  by 


The  proposed  interpretation,  if 
adopted,  would  not  apply  to  written 
contracts  to  extend  credit  entered  into 
prior  to  the  effective  date  of  the 
interpretation.  See  Federal  Reserve 
Regulatory  Service  fl  5-306. 
DATE:  Comments  must  be  received  by 
December  23, 1985. 

ADDRESS:  All  comments,  which  should 
refer  to  Docket  No.  R-0562,  should  be 
mailed  to  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution 
Avenue  NW.,  20551,  or  should  be 
delivered  to  the  Office  of  the  Secretary, 
Room  2200,  Eccles  Building,  20th  and 
Constitution  Avenue  NW.,  between  the 
hours  of  8:45  a.m.  and  5:15  p.m. 
weekdays.  Comments  may  be  inspected 
in  Room  1122,  Eccles  Building  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Homer,  Securities  Credit  Officer, 
Division  of  Banking  Supervision  and 
Regulation,  (202)  452-2781;  or  James 
Michaels,  Attorney,  Legal  Division,  (202) 
452-3582. 

Lists  of  Subjects  in  12  CFR  Part  207 

Credit,  Margin,  Margin  requirements. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Pursuant  to  the  Board's  authority 
under  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934  as  amended  (15 
U.S.C.  78  g  and  w)  the  Board  proposes  to 
adopt  the  following  interpretation  and  to 
amend  12  CFR  207. 

1.  The  authority  citation  for  12  CFR 
Part  207  continues  to  read  as  follows: 

Authority:  Sees.  3,  7,  a  17  and  23  of  the 
Securities  Exchange  Act  of  1934,  as  amended 
(15  U.S.C.  78c,  78g.  78h,  78q  and  78w). 

2.  Section  207.112  is  added  to  read  as 
follows: 

§  207. 11 2    Purctiase  of  debt  securttie*  to 
finance  corporate  takeovers. 

(a)  Questions  have  been  raised  as  to 
whether  the  margin  requirements  in 
Regidation  G  apply  to  the  purchase  of 
debt  securities  that  are  issued  to  finance 
the  acquisition  of  stock  of  a  target 
company  as  part  of  a  takeover  attempt. 

(b)  In  some  corporate  takeovers 
financed  by  debt  securities,  the  debt 
securities  would  be  issued  by  a  shell 
corporation  that  is  an  affiliate  of  the 
acquiring  company.  The  typical  shell 
corporation  has  virtually  no  operations, 
and  no  significant  business  function 
other  than  to  acquire  and  hold  stock  of  a 
target  company.  The  shell  vehicle  would 
use  the  proceeds  of  the  debt  securities  to 
finance  a  tender  offer  for  the  stock  of 
the  target  company,  which  typically  is 
margin  stock.  If  the  tender  offer  is 


successful,  the  shell  corporation  seeks  to 
merge  with  the  target  company. 

(c)  Where  the  stock  of  the  target 
company  is  margin  stock  (as  defined  in 
§  207.2(i)),  the  purchase  of  the  debt 
securities  issued  to  finance  the 
acquisition  clearly  involves  "purpose 
credit"  (as  defined  in  §  207.2(1)).  In 
addition,  such  debt  securities  typically 
are  purchased  only  by  sophisticated 
investors  in  very  large  minimum 
denominations,  so  that  the  purchasers 
may  be  "lenders"  for  purposes  of 
Regulation  G.  See  12  CFR  207.2(h).  Since 
the  debt  securities  typically  contain  no 
direct  security  agreement  involving  the 
margin  stock,  applicability  of  the  lending 
restrictions  of  the  Regulation  turns  on 
whether  the  arrangement  constitutes  an 
extension  of  credit  that  is  secured 
indirectly  by  margin  stock. 

(d)  As  the  Board  has  recognized, 
"indirect  security"  can  encompass  a 
wide  variety  of  arrangements  between 
lenders  and  borrowers  with  respect  to 
margin  stock  collateral  that  serve  to 
protect  the  lenders'  interest  In  assuring 
that  a  credit  is  repaid  where  the  lenders 
do  not  have  a  conventional  direct 
security  interest  in  the  collateral.  See  12 
CFR  221.113.  However,  a  credit  is  not 
indirectly  secured  by  margin  stock  if  the 
lender  in  good  faith  has  not  relied  on  the 
margin  stock  as  collateral  in  extending 
or  maintaining  credit.  See  12  CFR 
207.2(f)(2)(iv). 

(e)  The  Board  is  of  the  view  that,  in 
the  situation  described  above,  the  debt 
securities  would  be  indirectly  secured 
by  the  margin  stock  to  be  acquired  by 
the  shell  acquisition  vehicle.  The  staff 
has  expressed  the  view  that  nominally 
unsecured  credit  extended  to  an 
investment  company,  a  substantial 
portion  of  whose  assets  consist  of 
margin  stock,  is  indirectly  secured  by 
the  margin  stock.  See  Federal  Reserve 
Regulatory  Service  fl  5-917.12.  This 
opinion  notes  that  the  investment 
company  has  substantially  no  assets 
other  than  margin  stock  to  support 
indebtedness  and  thus  credit  could  not 
be  extended  to  such  a  company  in  good 
faith  without  reliance  on  the  margin 
stock. 

(f)  The  Board  believes  that  this 
rationale  applies  to  the  debt  securities 
issued  by  the  shell  acquisition  vehicle 
described  above.  At  the  time  the  debt 
securities  are  issued,  the  shell 
corporation  has  substantially  no  assets 
to  support  the  credit  other  than  the 
margin  stock  that  it  has  acquired  or 
intends  to  acquire  and  has  no  significant 
business  function  other  than  to  hold  the 
stock  of  the  target  company  in  order  to 
facilitate  the  acquisition.  Moreover,  it  is 
possible  that  the  shell  may  hold  the 


Federal  Register  /  Vol.  50.  No.  237  /  Tuesday,  December  10.  1985  /  Proposed  Rules 


50607 


margin  stock  for  a  significant  and 
indefinite  period  of  time,  if  defensive 
measures  by  the  target  prevent 
consummation  of  the  acquisition. 
Because  of  the  difficulty  in  predicting 
the  outcome  of  a  contested  takeover  at 
the  time  that  credit  is  extended  to  the 
shell  corporation,  the  Board  believes 
that  the  purchasers  of  the  debt  securities 
could  not,  in  good  faith,  lend  without 
reliance  on  the  margin  stock.  The 
presumption  that  the  credit  is  indirectly 
secured  by  margin  stock  in  these 
circumstances  would  not  apply  if  there 
is  additional,  specific  evidence  that 
lenders  could  in  good  faith  rely  on  other 
assets  to  support  the  credit,  such  as  a 
guaranty  by  the  shell's  parent  company 
that  has  substantial  non-margin  stock 
assets. 

(g)  The  Board's  conclusion  is  also 
supported  by  the  fact  that  in  these 
circumstances  there  is  a  practical 
restriction  on  the  ability  of  a  shell 
corporation  to  dispose  of  the  margin 
stock  of  the  target  company.  "Indirectly 
secured"  is  defmed  in  §  207.2(f]  of  the 
regulation  to  include  any  arrangement 
under  which  the  customer's  right  or 
ability  to  sell,  pledge,  or  otherwise 


dispose  of  margin  stock  owned  by  the 
customer  is  in  any  way  restricted  while 
the  credit  remains  outstanding.  The 
purchasers  of  debt  securities  issued  by  a 
shell  acquisition  vehicle  to  fmance  a 
takeover  attempt  clearly  understand 
that  the  shell  intends  to  acquire  the 
margin  stock  of  the  target  company  in 
order  to  effect  the  acquisition  of  that 
company.  This  understanding  represents 
a  practical  restriction  on  the  ability  of 
the  shell  corporation  to  dispose  of  the 
target's  margin  stock  and  to  acquire 
other  assets  with  the  proceeds  of  the 
credit. 

(h)  In  addition,  questions  have  been 
raised  as  to  whether  the  margin 
regulations  would  apply  where  an 
operating  company,  rather  than  a  shell 
acquisition  vehicle,  issues  debt 
securities  to  Hnance  the  acquisition  of 
margin  stock  of  a  particular  company. 
The  Board  is  of  the  opinion  that  in  this 
context,  these  debt  securities,  as  a 
general  matter,  should  not  necessarily 
be  presumed  to  be  "indirectly  secured" 
by  the  margin  stock  of  the  target 
company.  A  borrowing  company  with 
business  operations  would  ordinarily 
have  income  and  substantial  assets. 


without  regard  to  the  target's  stock,  and 
therefore  the  purchasers  may  be  relying 
on  sources  of  repayment  other  than  the 
target's  stock  for  repayment  of  the 
credit.  The  circumstances  of  a  particular 
transaction,  however,  may  provide 
specific  evidence,  in  accordance  with  12 
CFR  §  207.2(f)(1),  that  a  lender  has  relied 
upon  the  margin  stock  as  collateral. 

(i)  For  purposes  of  this  interpretation, 
the  Board  does  not  recognize  any 
difference  between  privately  placed  and 
publicly  distributed  debt  securities.  Any 
credit  provided  through  the  purchase  of 
debt  securities  issued  by  a  shell 
acquisition  vehicle  to  facilitate  a 
corporate  takeover,  that  is  in  excess  of 
the  threshold  levels  specified  in 
Regulation  G,  may  require  that  the 
purchaser  register  as  a  Regulation  G 
lender  and  that  the  credit  comply  with 
the  conditions  and  limitations  of  the' 
Regulation.       , 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  6. 1985. 
WiUiam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  85-29399  Filed  12-9-«5: 10:44  am] 
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Vol.  50,  No.  238 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having 
general  applicabilily  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docuntents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  85-ANE-26:  Amdt  39-5180] 

Airworthiness  Directives;  General 
Electric  Company  CF6-80A/A2 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  to 
all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  to  all 
known  U.S.  owners  and  operators  of 
certain  General  Electric  (GE)  CF6-80A/ 
A2  engines  by  individual  telegrams.  The 
AD  requires  replacement  of  fuel 
manifold  supply  tube.  GE  Part  Numbers 
(P/N's)  9327M46G01  or  G02,  prior  to 
accumulating  2,500  total  cycles.  The  AD 
is  needed  to  prevent  rupture  of  the  fuel 
manifold  supply  tube  which  could  result 
in  a  rejected  takeofl'. 
dates:  Effective  December  23, 1985,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  airworthiness 
directive  (TAD)  T85-15-51,  issued  July 
26, 1985,  which  contained  this 
amendment. 

Compliance  required  within  the  next 
100  operating  cycles  after  the  effective 
date  of  this  AD,  unless  already 
accomplished. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Marc  J.  Bouthillier,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
New  England  Region,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington, 


Massachusetts  01803,  telephone  (617) 

273-7065. 

SUPPlfMENTARV  INFORMATION:  On  ]uly 
26, 1985.  T85-15-51  was  issued  and 
made  effective  immediately  to  all  known 
U.S.  owners  and  operators  of  certain  GE 
CF6-80A/A2  turbofan  engines.  The  AD 
requires  replacement  of  fuel  manifold 
supply  tube.  GE  P/N's  9327M46G01  or 
G02,  prior  to  accumulating  2,500  total 
cycles.  AD  action  was  necessary  to 
prevent  rupture  of  the  fuel  manifold 
supply  tube  which  could  lead  to  a 
rejected  takeoff.  Three  failures  of  this 
tube  have  been  encountered  in  service. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  July  26. 1985, 
to  all  know  U.S.  owners  and  operators 
of  certain  GE  CF6-80A/A2  turbofan 
engines.  Hiese  conditions  still  exist,  and 
the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective  to 
all  persons. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  1103;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriated,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety. 


Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  amends  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  9  U.S.C.  135(a).  121  and  123;  9 
U.S.C.  106(g)  (Revised,  Pub.  L  97-fl,  January 
12. 1983];  and  1  CFR  11.88. 

2.  By  adding  the  following  new  AD: 

General  Electric  Company:  Applies  to 
General  Electric  CFB-80A/A2  model 
turbofan  engines. 

Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  rupture  of  the  fuel  manifold 
supply  tube  which  could  lead  to  a  rejected 
takeoff,  accomplish  the  following: 

(a)  Remove  from  service  fuel  manifold 
supply  tube,  GE  P/N  9327M46G01  or  G02, 
with  2,500  or  more  total  cycles  within  the 
next  100  operating  cycles. 

(b)  Remove  from  service  fuel  manifold 
supply  tube.  GE  P/N  9327M46G01  or  G02.     ■ 
with  lets  than  2.500  total  cycles,  prior  to 
accumulating  2.500  total  cycles,  or  within  the 
next  100  operating  cycles,  whichever  occurs 
later. 

(c)  Replace  fuel  manifold  supply  tube,  GE 
P/N  9327M46G01  or  G02,  removed  in 
accordance  with  (a)  or  (b)  above,  with  a 
serviceable  part 

Note. — This  AD  establishes  a  life  limit  of 
2,500  cycles  for  fuel  manifold  supply  tube,  GE 
P/N  9327M46G01  or  G02. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request,  &n  equivalent  means  of 
compUance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office,  ANE-140, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803.  telephone  (617)  273- 
7080. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  trough  an  FAA 
maintenance  in8{>ector,  the  Manager,  Engine 
Certification  Office.  New  England  Region, 
may  adjust  the  compliance  time  specified  in 
this  AD. 

This  amendment  becomes  effective 
December  23, 1985.  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  TB5-15-51  issued 
July  26. 1985,  which  contained  this 
amendment. 


50610    Feder  il  Register  /  Vol.  50.  No.  238  /  Wednesday.  December  11,  1985  /  Rules  and  Regulations 


UMI 


Issued  in  Burliijgton.  Massachusetts,  on 
November  29. 19f  i 
RoImH  E.  WhittiB  ^on. 

Director  New  En,  fA 
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Airworthiness 
Oxygen  Masic 


'and  Region. 

Filed  12-10-85:  8:45  am] 


14CFRPart3» 

(Docket  No.  B5-I4M-136-AO;  Amdt  39- 
S182] 


Mrective;  Scott  Aviation 
Connector 


AQCNCY:  Federal  Aviation 
Administration  j[FAA).  DOT. 
action:  Final  i 

SUMMARY:  This  Bmendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  inspec$on  of  Scott  Aviation 
oxygen  connectors.  Part  Numbers  289-56 
289-56-1,  to  assure  the  connector  bore, 
through  which  o  xygen  flows,  is 
completely  drilL  (d  through  and  is 
_  unobstructed.  Tpe  AD  is  prompted  by 
'  reports  of  connactors  which  were  found 
with  the  flow  palssage  not  completely 
drilled  through,  and  if  uncorrected  there 
would  be  no  oxygen  flow  to  the  oxygen 
mask  assembly  Vhich  uses  the 
connector. 

EFFECTIVE  DATeJ  December  30, 1985. 
AOOfiESSES:  Thq  applicable  service 
information  majf  be  obtained  from  Scott 
Aviation.  123  Ea^t  Montecito  Avenue, 
Sierra  Madre,  cilifomia  91024.  This 
information  may  be  examined  at  the 
Federal  Aviatioii  Administration, 
Northwest  Mountain  Region,  17900 
Pacific  Highway*  South.  C-68966,  Seattle. 
Washington,  or  it  the  Western  Aircraft 
Certification  Ofice,  15000  Aviation 
Boulevard,  Hawthorne,  California. 
FO«  FURTHER  INFORMATION  CONTACT 
Mr.  Walter  Eientian,  Aerospace 
Engineer,  Systen  is  &  Equipment  Section, 
ANM-173W,  FAJA.  Northwest  Mountain 
Region,  Westeml  Aircraft  Certification 
Office;  telephoni  s  (213)  297-1388.  Mailing 
address:  FAA,  N  orthwest  Mountain 
Region.  Western  Aircraft  Certification 
Office,  ANM-17$W,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
California  90009|-2007. 
SUPIilementaryI  information:  There 
has  been  a  receipt  report  where,  during 
an  attempt  to  usu  an  oxygen  mask  with 
a  Scott  Part  Nun  ber  289-56  connector, 
no  oxygen  flow  i  esulted.  It  was 
discovered  that  I  he  connector  was  not 
completely  drille  d  through.  Subsequent 
inspections  have  found  several  more 
improperly  drille  d  connectors.  If 


uncorrected,  this 


condition  would 


prevent  oxygen  flow  to  the  user  of  an 
oxygen  mask.  Scott  Aviation  issued 
Service  Bulletin  289-35-10  on  May  10, 
1985,  which  contains  procedures  for 
inspection  of  these  connectors  to  ensure 
that  they  are  properly  drilled  through. 

Since  this  condition  is  likely  to  exist 
on  other  connectors  of  the  same  type 
design,  an  airworthiness  directive  is 
being  issued  which  requires  compliance 
with  the  service  bulletin  and 
replacement  of  improperly  drilled 
connectors. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedures  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  role  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  equipment. 
It  has  been  further  determined  that  this 
document  involves  an  emergency 
regidation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  If  this  action  is 
subsequently  determined  to  involve 
significant/major  regulation,  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
Amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  2, 1963):  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Scott  Aviation:  Applies  to-Scott  Aviation 
oxygen  connectors.  Part  Numbers  289-56 
and  289-56-1. 
Note. — The  constant-flow  oxygen  masks  to 

which  the  above  connectors  might  be  fitted 

include,  but  are  not  necessarily  limited  to.  the 

following  Scott  Part  Numbers: 


289-127.  289-127-2,  289-127-4.  289-128, 
289-128-2.  289-360.  289-395,  289-701-23, 
289-701-24,  289-701-223.  289-601-6, 
289-801-13.  289-601-17,  289-601-206, 
269-601-213.  289-601-217. 

Compliance  is  required  within  thirty  (30) 
days  after  the  effective  date  of  this  AO, 
unless  previously  accomplished. 

To  prevent  the  blockage  of  oxygen  flow 
due  to  incompletely  drilled  oxygen 
connectors,  accomplish  the  following: 

A.  Inspect  the  oxygen  mask  connectors  in 
accordance  with  Scott  Aviation  Service 
Bulletin  289-35-10  dated  May  27, 1985. 
Improperly  drilled  connectors  must  be 
replaced  prior  to  return  to  service. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be  - 
used  when  approved  by  the  Manager, 
Western  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Scott 
Aviation,  123  East  Montecito  Avenue. 
Sierra  Madre,  California  91024.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington,  or  at  the  Western  Aircraft 
Certification  Office,  15000  Aviation 
Boulevard,  Hawthorne,  California. 

This  amendment  becomes  effective  on 
December  30. 1985. 

Issued  in  Seattle,  Washington,  on 
December  4, 1985.     . 
Wayne ).  Bariow, 

Acting  Director.  Northwest  Mountain  Region. 

(FR  Doc.  85-29298  Filed  12-10-85;  8:45  am] 

BILUNO  COOE  4910-13-M 


14  CFR  Part  71 

[AirsfMce  Docket  No.  85-AWA-20] 

Alteration  of  the  Massachusetts 
Transition  Area  and  the  North  Atlantic 
Control  Area 

Correction 

In  FR  Doc.  85-27303  beginning  on  page 
47359  in  the  issue  of  Monday,  November 
18, 1985,  make  the  following  corrections: 

1.  On  page  47360,  first  column,  North 
Atlantic.  MA  [Amended],  fourth  line 
"41'08'00"  N."  should  read  "41*08'30'  N." 

2.  On  the  same  page,  first  column, 
Massachusetts.  MA  [Amended],  eighth 
line.  "70*00'  W."  should  read  "70''00'00" 
W." 

BtUJNQ  COOE  1Se»-01-«l 
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14CFRPart73 

[Airspace  Oocfctt  Na  84-ANM-26] 

EatabHahnMirt  Of  RMtrlctod  ATM 
R-6741E,  YakbiM.  WA 

Correction 

In  FR  Doc.  85-27305,  appearing  on 
page  47361  in  the  issue  of  Monday, 
November  18, 1985,  make  the  following 
corrections:  In  the  third  column,  R-6714E 
Yakima,  WA  INewJ.  fourth  and  fifth 
lines  "4e*33'30'  N."  should  read 
"46*33'30'  N.". 
I  COM  iaos-«-a 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parta  250  and  259 

[Docket  No.  35-23929;  Fll«  No.  S7-28-<51 

Requiremant  That  AppUcationa  and 
Oeclarationa  Filed  Under  ttw  Public 
Utility  Holding  Company  Act  of  1935 
Contain  a  Propoaed  Notice  of  the 
Proceeding  Initiated  Thereby 

AQENCV:  Securities  and  Exchange 

Commission. 

action:  Adoption  of  rule  and  form 

amendment. 

summary:  The  Commission  is  adopting 
amendments  to  Role  22  and  Form  U-1 
under  the  Public  Utility  Holding 
Company  Act  of  1935  that  require  that 
all  applications  and  declarations  filed 
with  the  Commission  under  that  Act 
include,  as  an  exhibit  a  proposed  notice 
of  the  proceeding  initiated  by  such  filing. 
The  amendments  as  adopted,  will 
expedite  the  processing  appUcations  and 
declarations  by  the  Commission's  staff. 
EFFECTIVE  DATE:  January  2, 1988. 
FOR  FURTHER  If^ORMATION  CONTACT: 
Glen  A.  Payne  (202-272-3018).  Assistant 
Director,  Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management,  Kathleen  A.  Brandon  (202- 
272-2876).  Attorney,  Office  of  Public 
Utility  Regulation,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  Rule  22 
[17  CFR  250.22]  specifies  procedures  to 
be  followed  by  persons  filing 
applications  and  declarations  with  the 
Commission  under  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"). 
The  Commission  is  amending  this  rule 
by  adding  a  new  paragraph  which  will 
require  applications  and  declarations 
filed  under  the  Act  to  contain  proposed 
notices,  which  may  be  used  by  the 
Commission  in  giving  public  notice  of 


such  filings.'  In  order  to  ensure  that  the 
proposed  notices  will  be  subject  to  the 
verification  requirements  of  Rule  22(c) 
[17  CFR  250.22(c)J,  where  applicable,  the 
Commission  will  require  them  as  a 
formal  exhibit  to  the  application  or 
declaration.  Additionally,  the 
Commission  is  amending  General 
Instruction  C  of  Form  U-1  under  the  Act 
[17  CFR  259.101]  to  make  filing  of 
proposed  notice  specifically  appficable 
to  persons  filing  applications  or 
declarations  on  that  form.* 

The  rule  and  form  amendments  are 
designed  to  reduce  the  staff  time 
currently  spent  preparing  notices  of 
filing  of  applications  and  declarations.' 
Applicants  or  declarants  would  not  have 
to  furnish  any  additional  information 
not  now  required.  Patterned  after  the 
application  or  declaration  they 
accompany,  the  proposed  notice  would 
identify  the  parties  involved,  briefly 
describe  the  relevant  transactions  and 
why  the  applicant  or  declarant  believes 
that  it  qualifies  for  the  requested 
Commission  order,  and  summarize  the 
critical  representations  and 
undertakings  contained  in  the  filing.  The 
proposed  notices  should  be  brief  as  well 
as  informative. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C 
605(b)],  the  Chairman  of  the  Commission 
has  certified  that  the  proposed 
amendments  to  Rule  22  and  Form  U-1 
will  not,  if  adopted,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  on  that  certification. 

List  of  Subjects  in  17  CFR  Parts  250  and 

259 

Reporting  and  recordkeeping 
requirements.  Public  Utility  Holding 
Companies. 

Text  of  Rule  and  Form  Amendment 

The  Commission  is  amending  Parts 
250  and  259  of  Chapter  II,  Title  17  of  the 

■  Rule  0-2(g)  under  the  Investment  Company  Act 
of  IMO 117  CFR  270.02(g)J  and  Rule  (M(g)  under  tbe 
Investment  Advisers  Act  of  1940 117  CFR  2750«(g)) 
require  that  applicants  for  Commission  orders  aoiei 
those  acts  attach  proposed  notices  as  exhibits  to 
their  applications.  This  procedure  has  helped 
facilitate  the  processing  of  such  applications. 

'It  is  important  that  the  proposed  notice 
requirement  be  specirically  applicable  to  filings  on 
Form  U-1  since  most  appticationa  and  deciaratioBS 
requesting  orders  under  tbe  Act  arc  made  on  that 
fonn. 

•The  amendments  were  proposed  for  comment  in 
Holding  Company  Act  Release  No.  35-23744  (July  9. 
19SS).  The  Commission  received  one  comment  on 
the  proposal  which  expressed  no  ob)ect)on  to  the 
filing  of  proposed  notices  but  did  suggest  that 
Commission  consider  including  this  filing 
requirement  under  the  Form  U-1.  "Instructions  as  to 
ExhibiU." 


Code  of  Federal  Regulations  as  set  forth 
below: 

PART  25a-GENERAL  RULES  AND 
REGULATIONS.  PUBLIC  UTHJTY 
HOLOINQ  COMPANY  ACT  OF  1935 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  Sees.  3. 20. 48  Stat.  810. 833;  15 
U.S.C  79c  79t  unlets  otherwite  noted. 

2.  By  adding  paragraph  (f)  to  S  250.22 
as  follows: 

S  250.22    Applications  and  declarations. 

***** 

(f)  Proposed  notice.  A  proposed  notice 
of  the  proceeding  initiated  by  the  filing 
of  an  application  or  a  declaration  shall 
accompany  each  application  or 
declaration  as  an  exhibit  thereto  and,  if 
necessary,  shall  be  modified  to  reflect 
any  amendments  to  such  application  or 
declaration. 

PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

3.  By  revising  General  Instruction  C  of 
Form  U-1  described  in  §  259.101  to 
read  as  follows: 

§259.101    FonnU-l.appUcaHonor 
declaration  iNKter  ttw  Put>llc  Utttty  HoMlna 
Company  Act  of  1935. 

(C)  Attention  is  directed  to  the  provisions 
of  Rule  22  for  certain  additional  procedural 
requirements,  including  the  proposed  notice 
requirement  in  Rule  Z2(f). 
***** 

Dated:  December  3, 1985. 

By  the  Commission. 
John  Wbeelar, 
Secretary. 
[FR  Doc.  85-29345  Filed  lZ-10-85;  8:45  am] 

BNJJNO  CODE  SOW-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  Na  MF-OSgei 

Indirect  Food  AdditivM:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  mono-  and  diisooctyl 
esters  (A  phosphoric  acid  reacted  with 
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te/t-alkyl  (Ci«-Cu)  trimary  amines  as  a 
corrosion  inhibitor  0r  rust  preventative 
in  lubricants  with  iitcidental  food 
contact  This  action  responds  to  a 
petition  filed  by  Nalco  Chemical  Co. 
DATES:  Effective  De:ember  11. 1985: 
objections  by  Janua  7 10, 1986. 
AOORESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Dnid  Administration.  Rm. 
4-62,  5600  Fishers  I^ne,  Rockvilie,  MD 
20857. 

FOR  RmTHCH  mFORilATION  CONTACT 

Blondell  Anderson.  Center  for  Food 
Safety  and  Applied  ^^utrition  {HFF-335). 
Food  and  Drug  Adninistration.  200  C  St. 
SW..  Washington,  DC  20204.  202-472- 
569a 

SUPPLEMENTARY  MPDRMATtON:  In  a 

notice  pubUshed  in  the  Federal  Register 
of  January  4. 1985  (50  FR  551).  FDA 
annotmced  that  a  food  additive  petition 
(5B3837)  had  been  filed  by  Nalco 
Chemical  Co.,  2901  ^utterfield  Rd.,  Oak 
Brook,  IL  60521,  proposing  that 
S  178.3570  Lubricant  s  with  incidental 
food  contact  (21  CFT  17&3570}  be 
amended  to  provide  for  the  safe  use  of 
phosphoric  acid,  mo  10-  and  diisooctyl 
esters,  compounds  ijith  r-alkyi  (Cii-Cu) 
primary  amines  as  a|  corrosion  inhibitor 
or  rust  preventative  tn  lubricants  with 
incidental  food  contact.  Based  upon  its 
review  of  the  petitioti,  FDA  has 
concluded  that  the  additive  is  more 
appropriately  described  as  mono-  and 
diisooctyl  esters  of  phosphoric  acid 
reacted  with  tert-alk^l  {Cu-Ci4)  primary 
amines.  The  agency  is  therefore 
adopting  this  modifitd  name  for  the 
additive  in  this  final  rule. 

FDA  has  evaluate^  all  data  in  the 
petition  and  other  rejevant  material  and 
concludes  that  the  fdod  additive  use  is 
safe  and  that  the  regulations  should  be 
amended  as  set  forO)  below. 

In  accordance  witi  $  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  reliec^'upon  in 
reaching  its  decision  to  approve  the 
petition  are  availably  for  inspection  at 
the  Center  for  Food  $afety  and  Applied 
Nutrition  (address  a^ove)  by 
appointment  with  th*  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  nojt  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environtnental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enviroimient  and  that  an 
environmental  impac  t  statement  is  not 
required.  The  agency  s  finding  of  no 
significant  impact  an  i  the  evidence 


UMI 


supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(2). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  10, 1986 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particiilarity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging, 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under    . 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  aind  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows^ 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODiXmON  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409. 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
CFR  5.10  and  S.Bl. 


2.  In  9  17B.3570(a)(3)  by  alphabetically 
inserting  a  new  item  in  the  list  of 
substances  to  read  as  follows: 


S  178.3570    Lubricants  With  inddwital  food 
contact. 

(3)  •  *  *        '. 

SubManoM 

UmNaHona 

•                           •                           • 

Mono-  and  dtoooctyl  eMera 

•            • 
For  uaa  onty  aa  a  conotion 

wW)  mrmkyt  (Cr^:,.)  pn- 
maiy   aminaa    (CAS    Rag. 
rto.  68187-87-7). 

•                               •                               • 

Hva  in  lubricanta  at  a  laval 
not  to  axcead  O.S  paroent 
by  waigitt  a<  ttw  Uxicam 

•                           • 

Dated:  December  2, 1985. 

Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  85-29306  Filed  12-10-85;  8:45  am] 

BIUMQ  COOC  4180-01-41 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Lasalodd  and  Bacitracin 
Mettiylene  Disallcytate 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoffinann-LaRoche,  Inc.,  providing  for 
safe  and  effective  use  of  a  complete 
broiler  feed  manufactured  with 
separately  approved  lasalocid  sodium 
and  bacitracin  methylene  disalicylate 
premixes.  The  feed  is  used  for 
prevention  of  coccidiosis  and  for 
improved  feed  efficiency.  Additionally, 
FDA  is  amending  the  regulations  by 
correcting  a  previously  codified 
combination  of  lasalocid  and  bacitracin 
by  inserting  a  3-day  withdrawal  period. 
effective  date:  December  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  {HFV-128).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvilie,  MD  20857,  301-443-4317. 
SUPPLEMENTARY  INFORMATION: 
Hoffmann-LaRoche,  Inc.,  Nutley,  NJ 
07110,  filed  a  supplement  to  NADA  107- 
996  providing  for  use  of  lasalocid 
sodium  at  68  to  113  grams  per  ton  in 
combination  with  bacitracin  methylene 
disalicylate  4  to  50  grams  per  ton  in 
complete  broiler  feeds.  The  feeds  are 
used  for  prevention  of  coccidiosis 
caused  by  Eimeria  tenella.  E.  necatrix 
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E.  acervulina,  E.  brvnetti,  E.mivati,  and 
E.  maxima  and  for  improved  feed 
efficiency.  The  supplemental  NADA  is 
approved-and  the  regulations  are 
amended  accordingly.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  the  Federal  Register  of  fuly  18. 1984 
(49  FR  29057),  FDA  approved  a 
supplemental  NADA  providing  for  the 
use  of  lasalocid  in  chickens  with  no 
withdrawal  period.  At  that  time,  FDA 
inadvertently  removed  the  3-day 
withdrawal  period  for  lasalocid  in 
combination  with  bacitracin  methylene 
disahcylale.  Therefore  FDA  is  correcting 
the  error  by  inserting  a  3-day 
withdrawal  period  into  the  regulation 
for  the  previously  codified  combination 
of  lasalocid  sodium  and  bacitracin 
methylene  disalicylate. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e){2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305],  Food  and  Drug 
Administration,  Rm.  4-^2,  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  Section  558.311  is  amended  in 
paragraph  (f)(4)  in  the  table  in  the 
"Limitations"  column  by  inserting  the 
phrase  "withdraw  3  days  before 
slaughter;"  after  the  word  "ration;"  and 
by  adding  new  paragraph  (f)(10)  to  read 
as  follows: 

§558.311    Lasalocid. 


(£)•*• 


Lasalocid  Mdum 

■ctMty  In  grama 

parlon 


Conibinatton  in 
grams  par  ton 


Indicationa  for  uas 


Spow 


(10)  68  (0.0075 
pet)  to  113 
(0.0125  pet). 


Badtradn  4  to  SO...  Brollar  etiickana:  tor  prevention  Of    For  bmiar  chicitens  or^  teed  con-    000004 
coceidtosis  caused  by  Bmerm  fn-       linuousty  ai  the  tote  rabon;  ii^ltv 
ata.  £.  necathx,  £  aciarvuiini.'£        draw   3    days   t)efors   itaughlar. 
bmnaM,  B.  nmiat,  and  £  /nanma,        tMcMradn    niettiyterie   dkalcytala 
and  tor  improvad  lead  effideney.  prowded     by     rto.     044673     in 

f  510.600(c)  ol  t> 


Dated:  December  4, 1985. 

Marvin  A  Norcrou, 

Acting  Associate  Director  for  New  Animal 
Drug  Evaluation. 

'[FR  Doc.  85-29307  Piled  i2-l(>-«5;  8:45  am] 

BILUNO  CODE  416(H>1-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Uncomycin  WW)  Pyrantel 
Tartrate 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Foqci  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  the  Upjohn 
Co.,  providing  for  safe  and  effective  use 
of  certain  complete  swine  feeds 
manufactured  by  combining  separately 
approved  lincomycin  and  pyrantel 
tartrate  premixes.  The  medicated  swine 
feeds  are  used  for  reduction  in  the 
severity  of  swine  mycoplasma 
pneumonia,  as  an  aid  in  the  prevention 
of  migration  and  establishment  of  large 
roundworm  infections,  and  as  an  aid  in 
the  prevention  of  establishment  of 
nodular  worm  infections. 
EFFECTIVE  DATE:  December  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Adriano  R.  Gabuten,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4913. 

SUPPt^MENTARY  INFORMATION:  The 

Upjohn  Co.,  Agricultural  Division, 
Kalamazoo,  MI  49001,  filed  NADA  138- 
941  providing  for  combining  separately 
approved  lincomycin  and  pyrantel 
tartrate  premix  formulations  to 
manufacture  swine  feeds  containing  200 
grams  of  lincomycin  with  96  grams  of 
pyrantel  tartrate  per  ton  and  swine  feed 
supplements  containing  2,000  ^ams  of 
lincomycin  with  960  grams  of  pyrantel 
tartrate  to  make  the  swine  feeds.  The 
complete  swine  feeds  are  used  for  the 
reduction  in  severity  of  swine 
mycoplasma  pneumonia  caused  by 


Mycoplasma  hyopneumoniae,  as  an  aid 
in  the  prevention  of  migration  and 
establishment  of  large  roundworm 
(Ascaris  suum)  infections,  and  as  an  aid 
in  the  prevention  of  establishment  of 
nodular  worm  [Oesophagostomum] 
infections. 

Based  on  the  data  and  information 
submitted,  the  NADA  is  approved  and 
the  regulations  are  amended 
accordingly.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11{e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  eflPectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-6Z  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  (April  26, 1985;  50  FR 
16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  e^ect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  SUt.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  In  §  558.485  by  adding  new 
paragraphs  (d)(2](v]  and  (e)(12]  to  read 
as  follows: 
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955S.485    Pynmt^  tartrate. 

•  *        • 

(2)  *  *  • 

(v)  Not  more  tian  0.106  percent  (960 
grams/ton)  pyrantel  tartrate  with  not 
more  than  2.000  |rains  per  ton 
lincomycin  when  produced  from 
individual,  approved  premixes  and  used 
in  paragraph  (e)(  12)  of  this  section. 

•  •        •  * 

(e)  •  •  • 

(12)  Amount  p^r  ton.  Pyrantel  tartrate, 
96  grams  (0.0106  ^rcent)  and 
lincomycin.  200  ^ams  as  lincomycin 
hydrochloride  monohydrate. 

(i)  Indications  for  use.  For  the 
reduction  in  sevgrity  of  swine 
mycoplasma  pneumonia  caused  by 
Mycoplasma  hyckmeumoniae;  aid  in  the 
prevention  of  miration  and 
establishment  of  jlarge  roundworms 
[Ascan's  suum]  infections;  aid  in  the 
prevention  of  establishment  of  nodular 
worm  [Oesophagostomum  spp.) 
infections. 

(ii)  Limitationa  Feed  as  sole  ration  for 
21  days;  not  to  b^  fed  to  swine  that 
weigh  more  than  250  pounds;  withdraw 
6  days  before  slaughter,  consult  your 
veterinarian  before  feeding  to  severely 
debilitated  animi  Is  and  for  assistance  in 
the  diagnosis,  tre  itment,  and  control  of 
parasitism. 

(iii)  Sponsor.  Si  >e  No.  000009  in 
§  510.600(c)  of  this  chapter. 

Dated  Deceml>ei^2. 1965. 
Lestw  M.  Cnwforc| 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  85-29305  I  iled  12-10-85;  8:45  am] 
aiUJMO  CODE  4180-01-  M 


NT  OPPORTUNITY 


EQUAL  EMPLO 
COMMISSION 

29  CFR  Part  162 


Rescission  of  Si4)stantive  Regulations 
on  Health  Insurance  Benefits  for 
Employees  Age  i5  to  69 


AOENCY:  Equal 
Commission. 
ACTION:  Rescissidn 


Ei  iployment  Opporttmity 
of  interim  rule. 


summary:  Section  4(g)  of  the  Age 


Discrimination  in 


Employment  Act 


provides  that  em|  loyees  and  their 
spouses  aged  65  I  irough  69  must  be 
provided  with  iht  same  health 
insurance,  under  ihe  same  conditions,  as 
younger  employees  and  spouses.  The 
Equal  Employmei  it  Opportunity 
Commission  givei  notice  that  die  interim 
regulations  (29  CFR  1625.20) 
implementing  sec  ion  4(g)  are  hereby 
rescinded.  No  fin  tl  regulations  are  being 
issued. 


JMI 


DATE  Effective  December  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  M.  Inzeo  at  (202)  634-6592. 
SUPPLEMENTARY  INFORMATION:  On  June 
7, 1983,  the  Equal  Employment 
Opportunity  Commission  (Commission) 
pubUshed  interim  regulations 
implementing  section  4(g)  of  the  Age 
Discrimination  in  Employment  Act  of 
1967  (ADEA),  29  U.S.C.  623(g).  See  29 
CFR  1625.20,  48  FR  26434.  That  section 
had  been  added  to  the  ADEA  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA),  and  was  designed  to 
reduce  federal  expenditures  by  shifting 
from  Medicare  to  employers  some 
portion  of  the  costs  associated  with 
providing  health  care  to  employees  aged 
65  through  69.  Section  116(a)  of  TEFRA 
became  the  new  section  4(g)  of  ADEA, 
29  U.S.C.  623(g).  Section  4(g)  has  since 
been  amended  by  section  2301(b)  of  the 
Deficit  Reduction  Act  of  1984.  Pub.  L. 
No.  98-369,  and  now  reads  as  follows: 

(g)(1)  For  purposes  of  this  section,  any 
employer  must  provide  that  any  employee 
aged  65  through  69.  and  any  employee's 
spouse  aged  65  through  69.  shall  be  entitled  to 
coverage  under  any  group  health  plan  offered 
to  such  employees  under  the  same  conditions 
as  any  employee,  and  the  spouse  of  such 
employee,  under  age  65. 

(2)  For  purposes  of  paragraph  (1),  the  term 
"group  health  plan"  has  the  meaning  given  to 
such  terms  in  section  162(i](2)  of  the  Internal 
Revenue  Code  of  1954. 

The  Commission's  interim  regulations, 
which  were  published  pursuant  to  the 
substantive  rule-making  authority 
granted  by  section  9  of  ADEA.  were 
designed  to  clarify  employer  obligations 
under  section  4(g).  A  public  conmient 
period  followed  the  publication  of  the 
interim  rules  and  it  was  anticipated  that 
the  promulgation  of  a  final  rule  would 
follow  the  Commission's  review  of  all 
comments  submitted  regarding  the 
interim  regulations. 

Subsequent  to  completion  of  the 
above  process.  Congress  amended 
section  4(g)  of  the  ADEA  by  passage  of 
section  2301(b)  of  DEFRA.  Prior  to  the 
DEFRA  amendment,  section  4(g)  did  not 
state  whether  providing  older  employees 
with  the  same  coverage  as  younger 
employees  also  entailed  providing  the 
same  insurance  to  spouses  aged  65 
through  60.  Now  section  4(g)  specifically 
provides  that  spouses  aged  65  through 
69  are  themselves  entitled  to  the  same 
treatment  under  any  group  health  plan 
as  spouses  under  65. 

The  Commission  believes  that  with 
the  addition  of  the  DEFRA  language 
concerning  spousal  coverage  Congress 
has  resolved  the  most  significant 
ambiguity  regarding  implementation  of 
section  4(g).  After  reviewing  public 
comment  and  following  consultation 


with  other  concerned  agencies,  pursuant 
to  Executive  Order  12067,  ai\d  with  the 
Office  of  Management  and  Budget, 
pursuant  to  Executive  Order  12291,  the 
Commission  has  concluded  that 
regulations  implementing  section  4(g), 
interim  or  final,  will  serve  no  useful 
purpose.  The  Commission  has  therefore 
decided  to  rescind  the  current  interim 
regulations  and  declines  to  issue  final 
regulations. 

The  Commission  is  also  serving  notice 
that  the  Department  of  Labor's 
Interpretative  Bulletin.  29  CFR  860.120, 
44  FR  30468  (1979),  may  not  be  relied  on 
to  define  the  rights,  pursuant  to  section 
4(g),  of  employees  aged  65  through  69  to 
receive  coverage  under  group  health 
plans.  That  Interpretative  Bulletin 
expressly  authorized  the  use  of 
Medicare  carve-out  plans  that  would 
encourage  employees  over  age  65  to 
choose  Medicare  as  their  primary 
insurer.  See  29  CFR  860.120(f)(l)(ii).  The 
Department  of  Labor's  reading  also 
permitted  an  employer  to  offer  lesser 
benefits  to  older  employees,  provided 
that  the  cost  to  the  employer  was  the 
same  as  for  the  benefits  offered  to 
younger  employees.  See  29  CFR 
860.120(a)(1).  Subsequent  to  the 
publication  of  that  Interpretative 
Bulletin  Congress  substantially 
redefined  the  obligations  of  employers 
under  the  ADEA  by  enacting  section 
4(g).  The  explicit  language  of  that 
section,  as  well  as  the  legislative  intent 
behind  its  adoption,  are  clearly  at  odds 
with  the  provisions  of  the  Interpretative 
Bulletin  discussed  above.  Therefore 
those  Bulletin  provisions  can  no  longer 
be  relied  on.  The  in-depth  analysis  of 
legislative  intent  provided  in  the 
preamble  to  the  interim  regulations 
makes  this  point  more  fully.  See  48  FR 
26434  (1983). 

PART  1625— [AMENDED] 

Accordingly,  the  Commission  amends 
Part  1625  of  Title  29  as  follows: 

1.  The  authority  for  Part  1625 
continues  to  read  as  follows: 

Authority:  81  Stat.  602;  29  U.S.C.  621,  5 
U.S.a  301,  Secretary's  Order  No.  10-68; 
Secretary's  Order  No.  11-68,  and  sec.  2; 
Reorg.  Plan  No.  1  of  1978.  43  FR  19807. 

§1625.20    [Removed]. 

2.  Section  1625.20  is  removed. 

The  Commission  also  hereby  serves 
notice  that  the  provisions  of  the 
Department  of  Labor  Interpretative 
Bulletin,  29  CFR  860.120,  44  FR  30648,  as 
it  pertains  to  health  insurance  benefits 
for  employees  and  spouses  aged  65 
through  69,  may  no  longer  be  relied  upon 
by  any  person. 
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Dated:  December  S.  1985. 

For  the  Commission.  -,   , 

Clarence  Thomas. 
Chairman. 
|FR  Doc.  85-29339  Filed  12-10-85;  8:45  am) 

BILUNO  CODE  (STO-OS-M 


VETERANS  ADMINISTRATION 
38CFRPart3 

Incompetent;  Estate  Over  $1,500  and 
Hospitalized  4     . 

V  '  I  ■         •  )■ 

agency:  Veterans  Administration. 

action:  Final  regulation  amendments. 

SUMMARY:  The  Veterans  Administration 
(VA)  has  amended  its  adjudication 
regulations  to  implement  certain 
provisions  of  the  Veterans'  Benefits 
Improvement  Act  of  1984,  and  two 
opinions  of  the  VA  General  Counsel. 
These  amendments  are  necessary  to 
avoid  financial  hardship  for  certain 
incompetent  and  previously  incompetent 
veterans.  The  effect  of  these 
amendments  will  be  to  exclude  the 
value  of  a  veteran's  home  from  most 
computations  of  estate  value,  to  provide 
for  waiver  of  payment  discontinuance  in 
cases  of  flnancial  hardship,  and  to 
delete  certain  requirements  for  the 
release  of  benefits  to  previously 
incompetent  veterans. 

EFFECTIVE  DATE:  These  amendments  are 
effective  October  24. 1984.  as  provided 
by  law. 

Foil  FURTHER  INFORMATION  CONTACT! 

Robert  M.  White,  Chief.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits.  (202)  389-3005. 

SUPPLEMENTARY  INFORMATION:  (^ 

pages  12041-12043  of  the  Federal 
Register  of  March  27, 1985,  the  VA 
published  proposed  amendments  to  38 
CFR  3.556  through  3.559.  Interested 
persons  were  given  until  April  26, 1985. 
to  submit  comments,  suggestions  or 
objections  to  the  proposed  amendments. 

Comments  were  received  from  the 
Chairman  of  the  Senate  Veterans's 
Affairs  Committee  which  addressed 
several  aspects  of  the  proposed 
amendments  to  S  3.559  concerning 
waiver  of  payment  discontinuance  to 
avoid  financial  hardship  in  the  case  of 
certain  institutionalized  incompetent 
veterans.  Some  of  the  comments  were 
concerned  with  the  procedural  aspects 
of  implementing  the  proposed  changed 
and  some  were  directed  to  substantive 
issues  within  the  proposal.  The 
comments  are  summarized  and 
addressed  below. 


The  first  comment  addressed  the 
procedural  aspects  of  ascertaining  an 
incompetent  veteran's  monthly 
liabiliyes.  income  and  liquid  assets  in 
order  to  determine  if  withholding  of 
benefits  under  S  3.557  would  create  a 
nnancial  hardship  on  the  veteran. 
Financial  hardship  decisions  will  be 
made  following  a  careful  review  of  all 
financial  data  contained  in  the  veteran's 
claims  folder  and  Principal 
Guardianship  File  as  well  as  information 
developed  through  mail  or  telephone 
contact  with  the  veteran's  fiduciary  or 
through  a  field  examination  if  necessary. 
This  financial  data  will  be  assessed  by 
the  Veterans  Service  Officer  (VSO)  who 
will  forward  his  or  her  recommendation 
on  the  waiver  issue  to  the  Adjudication 
Officer  for  appropriate  action. 

The  second  comment  questioned 
whether  the  VA  would  routinely 
develop  for  financial  hardship  in  every 
instance  of  hospital  admission  of  an 
incompetent  veteran  who  had  no 
dependents  and  whether  the  VA  had 
considered  the  reporting  burden  on 
fiduciaries.  Under  this  regulatory   ' 
amendment  requests  for  waiver  of 
withholding  can  be  submitted  by 
veterans  or  their  fiduciaries  or 
representatives,  or  they  may  be  initiated 
by  VSOs.  In  order  to  clarify  this  point 
we  have  amended  proposed  S  3.557(e)  to 
provide  that  waivers  must  be  requested 
and  that  veterans  as  well  as  any  person 
or  organization  acting  on  their  behalf 
may  request  such  waivers.  Development 
would  not  be  done  routinely  upon 
institutionalization  of  an  incompetent 
veteran  who  has  no  dependents.  This 
would  not  increase  a  fiduciary's 
reporting  burden  since  the  request  for 
waiver  would  generally  not  be  made 
without  current  evidence  of  financial 
hardship. 

Another  comment  questioned  whether 
benefit  payments  would  be  discontinued 
until  waiver  eligibility  is  established, 
and  what  effect  timeliness  of 
adjudication  action  would  have  on  the 
purposes  of  the  waiver  and  on  benefit 
resumption  upon  hospital  discharge.  If 
an  incompetent  veteran  without 
dependents  is  institutionalized  and  the 
evidence  of  record  shows  an  estate 
clearly  inexcess  of  $1500,  immediate 
action  is  required  to  withhold  benefits  in 
order  to  prevent  or  reduce 
overpayments.  Requests  for  waiver 
subsequenUy  recieved  would  be  acted 
upon  expeditiously  to  determine 
whether  financial  hardship  existed.  If 
the  evidence  as  to  size  of  estate  was 
inconclusive,  development  would  be 
undertaken  prior  to  any  withholding 
action.  Although  not  affected  by  this 
regulatory  proposal,  action  to  resume 


benefit  payments  upon  institutional 
release  would  also  be  expedited. 

Although  a  veteran's  home  may  be 
excluded  from  estate  computation,  one 
comment  indicates  that  the  home  may 
still  be  vulnerable  to  benefit 
interruptions.  While  this  may  be  true  for 
extended  periods  of  institutionalization, 
the  combination  of  estate  reduction  to 
$500  for  benefit  resumption  under 
S  3.558  and  the  new  waiver  of 
withholding  provision  recenUy  enacted 
should  operate  to  keep  this  possibilify  to 
a  minimum.  The  same  combination  of 
actions  would  operate  to  reduce  the 
vulnerability  of  deinstitutionalized 
veterans  who  must  rent,  however,  it 
should  be  noted  that  effective  dates  and 
benefit  resumption  are  provided  by  law 
and  were  not  affected  by  this  newly 
created  waiver  authority. 

Additional  concerns  were  expressed 
with  regard  to  the  ability  of  an 
incompetent  veteran  to  make  monthly 
mortgage  or  rent  payments  while 
institutionalized,  and  an  example  was 
cited  of  a  single  incompetent  veteran 
rated  100  percent  disabled  because  of 
service-connected  disability  whose 
hquid  assets  amounted  to  $205.  Such  a 
veteran  would  be  subject  to  benefit 
withholding  upon  institutionalization 
with  receipt  of  one  monthly 
compensation  check. 

In  the  cited  example  an  assessment  of 
financial  data  may  result  in  a  finding  of 
hardship  and  waiver  of  withholding 
action.  If  no  hardship  were  found,  the 
estate  would  have  to  be  used  to  meet 
current  liabilities  until  it  was  reduced  to 
$500.  The  law  that  requires  withholding 
of  benefits  in  these  cases  was  designed 
to  prevent  the  accimiulation  of  large 
estates  by  incompetent  institutionalized 
veterans  which  could  eventually  pass  to 
remote  heirs.  We  believe  that  this  new 
waiver  authority,  carefully  applied,  will 
sustain  that  purpose  while  ensuring  that 
the  needs  of  individual  veterans  are  met. 
We  will  continue  to  insist  on  prompt 
action  with  respect  to  waiver  of 
withholding  decisions  and  resumption  of 
benefits  upon  discharge  fit)m  care. 

The  Chairman  also  questioned 
whether  the  VA  had  considered  the 
granting  of  a  waiver  automatically  upon 
institutionalization  with  subsequent 
development  of  financial  data  and 
recovery  of  overpayments  from  future 
benefits  if  a  waiver  was  later  found  not 
to  be  appropriate.  Such  a  procedure  was 
not  considered  a  viable  option  based  on 
a  review  of  the  legislative  history  of  this 
provision  of  law.  The  compromise 
agreement  on  section  402  of  Pub.  L  98- 
543.  as  reported  in  the  Congressional 
Record  of  October  5, 1984,  on  page 
H11273,  provided  the  following 
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comments.  "The  cofimittees  intend  that 
the  Administrator  u^e  this  discretionary 
authority  only  in  th^se  cases  where  it  is 
established  that  without  the  waiver  the 
veteran  will  suffer  significant  financial 
hardship.  The  waivf  r  is  not  to  be  used 
as  an  administrativt  expediency  nor 
where  liquid  assets  ere  readily  available 
to  meet  current  expenses." 

Finally,  it  was  suggested  that  the  only 
time  a  waiver  wouldbe appropriate 
would  be  when  an  incompetent  veteran 
is  living  beyond  his  pr  her  means.  We 


liver  of  withholding 
to  protect  certain 
_  within  their 
Itutionalized  but 
denly  reduced 


cannot  a^ee.  The 
authority  is  intend 
veterans  who  are  li 
means  while  not  in 
whose  means  are 
because  of  a  need  f(jr  temporary 
institutional  care.  We  believe  that  the 
regulatory  amendment  we  have 
proposed  to  implement  that  authority 
will  provide  affected  veterans  with  die 
assistance  they  nee<|  to  avoid  financial 
hardship  and  resumt  normal  activities 
following  discharge  from  institutional 
care.  I 

We  appreciate  th^  Chairman's 
concerns  and  detailed  comments.  After 
careful  review  and  donsideration  we 
find  no  basis  for  changing  the  proposed 
rule  otha  than  as  ndted  above. 
Accordingly,  the  proposed  regulatory 
amendments,  as  ami  nded  herein,  are 
adopted. 

The  Administratoi  hereby  certifies 
that  these  regulation  i  will  not  have  a 
significant  economiq  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFAl  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C  605(b). 
these  regulations  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requiremeiits  of  sections  603 
and  604.  The  reason  tor  this  certification 
is  that  these  regulatii  )ns  impose  no 
regulatory  burdens  c  a  small  entities, 
and  only  claimants  f  )r  VA  benefits  will 
be  directly  affected. 

In  accordance  witi  Executive  Order 
12291,  Federal  Regulation,  the  VA  has 
determined  that  these  regulations  are 
non-major  for  the  following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economkr  of  $100  million  or 
more.  r 

(2)  They  will  not  c^use  a  major 
increase  in  costs  or  {prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, . 
employment,  investment,  productivity, 
innovation,  or  on  thei  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  ■*  enterprises  in 
domestic  or  export  n  arkets. 

The  Catalog  of  Fee  eral  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 


List  of  Subjects  in  38  CFR  Pact  S 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans,  Veteran» 
Administration. 

Approved:  November  15, 1965. 
Hany  N.  Walten. 
Administrator. 

PARTS— {AMENDED] 

Title  38  CFR  Part  3.  ADJUDICATION. 
is  amended  as  follows: 

1.  In  S  3.556.  paragraph  (e)  is  revised 
to  read  as  follows: 

§  3.556    Adiustment  on  cflschaff*  or 


(e)  Regular  discharge.  When  a 
veteran,  either  competent  or 
incompetent,  is  given  a  regular 
discharge  or  release,  the  fidl  rate, 
including  any  allowance  for  regular  aid 
and  attendance  will  be  restored 
effective  the  date  of  release  from  the 
hospital,  subject  to  prior  payments.  The 
award  will  be  based  on  the  most  recent 
rating  and,  where  the  award  was 
reduced  under  §  3.551(b),  will  include,  in 
the  case  of  a  competent  veteran,  any 
amounts  withheld  because  of 
hospitalization.  The  amount  withheld  for 
an  incompetent  veteran  will  not  be 
authorized  until  the  expiration  of  6 
months  following  a  rating  of  competency 
by  the  VA.  Any  institutional  award  will 
be  discontinued  effective  date  of  last 
payment,  as  provided  in  S  3.501  (j). 
Where  an  apportionment  made  under 
S  3.551(c)  is  not  continued,  the 
apportionment  will  be  discontinued 
effective  the  day  preceding  the  date  of 
the  veteran's  release  from  the  hospital, 
or,  if  adjusted,  effective  the  date  of  the 
veteran's  release  from  the  hospital, 
unless  an  overpayment  would  result  In 
the  excepted  cases,  the  awards  to  the 
veteran  and  apportionee  will  be 
adjusted  as  of  date  of  last  payment.  (38 
U.S.C.  3203) 
*        •        •        •        • 

2.  In  S  3.557,  the  title  and  paragraphs 
(a),  (b)  and  (c)  are  revised,  and  new 
paragraph  (e)  is  added,  so  that  the 
revised  and  added  material  reads  as 
follows: 

S  3-557    IncempetentB    estate  over  >1,500 
and  insWiittonalizcd. 

(a)  Where  a  veteran  having  neither 
spouse,  child,  nor  dependent,  is  being 
hospitalized  by  the  VA  and  is  rated 
incompetent  by  the  VA.  the  pension  of 
such  veteran  will  be  subject  to 
reductions  as  provided  in  §  3.551. 
(38  U.S.C  3203) 


(b)  Effective  December  1. 1959,  where 
a  veteran; 

(1)  Is  rated  incompetent  by  the  VA. 
and 

(2)  Has  neither  spouse  nor  child,  and 

(3)  Is  hospitalized,  institutionalized  or 
domiciled  by  the  United  States  or  any 
political  subdivision,  with  or  without 
charge,  and 

(4)  Except  as  provided  in  paragraph 

(c)  of  this  section,  has  an  estate,  derived 
iroia  any  source,  which  equals  or 
exceeds  $1,500,  further  payments  of 
pension,  compensation  or  emergency 
officers'  retirement  pay  will  not  be 
made,  except  as  provided  in  paragraph 

(d)  of  this  section,  until  the  estate  is 
reduced  to  $500.  If  the  veteran  is 
hospitalized  for  observation  and 
examination,  the  date  treatment  began 
is  considered  the  date  of  admission. 

(38  U.S.C.  3203) 

(c)(1)  Computation  of  the  $1,500  or 
$500  amounts  shall  include,  but  is  not 
restricted  to: 

(i)  Funds  in  a  "Funds  Due  Incompetent 
Beneficiaries"  (FDIB)  account; 

(ii)  Funds  in  a  "Personal  Funds  of 
Patient"  (PFOP)  account; 

(iii)  Funds  on  deposit  with  a  chief 
officer  of  the  institution;  and 

(iv)  Funds  or  other  property  in  the 
control  of  a  fiduciary. 

(2)  The  following  shall  be  excluded  in 
computing  the  $1,500  or  $500  amounts; 

(i)  Amounts  withheld  under  §  3.551(b); 
and 

(ii)  The  value  of  the  veteran's  home 
unless  there  is  no  reasonable  likelihood 
that  the  veteran  will  again  reside  in  such 
home. 

(38  U.S.C.  3203)  (Oct.  24. 1984) 

(e)(1)  When  the  discontinuance  of 
payments  under  this  section  results  or 
would  result  in  financial  hardship  for 
the  veteran,  discontinuance  may  be 
waived  to  avoid  or  reduce  such 
hardship.  Waiver  of  discontinuance 
under  this  paragraph  may  be  granted 
more  than  once  in  any  calendar  year  but 
may  not  exceed  a  total  of  60  days  in  any 
calendar  year. 

(2)  The  veteran,  or  any  person  or 
organization  acting  on  the  veteran's 
behalf,  is  authorized  to  request  such 
waiver. 

(3)  For  purposes  of  this  paragraph, 
financial  hardship  shall  be  held  to  exist 
for  any  month  in  which  a  veteran's 
liabilities  during  that  month  exceed  the 
sura  of  the  veteran's  income  and  liquid 
assets  during  that  month. 

(4)  Waivers  under  this  paragraph  are 
not  to  be  granted  as  an  administrative 
expediency  or  where  liquid  assets  are 
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readily  available  to  meet  current 
expenses. 

(38  U.S.C.  3203)'(Oct  24. 1984) 

3.  In  §  3.558.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  3.55«    RMumptton  and  payment  of 
wlttiheM  b«n«flts~lncompetents  $1,500 
estate  casM. 

(a)  Where  payment  has  been 
discontinued  by  reason  of  §  3.557(b).  it 
will  not  be  resumed  during 
hospitalization  except  as  provided  in 
§  3.557(e)  or  paragraph  (b)  of  this 
section  until  proper  notice  has  been 
received  showing  the  estate  is  reduced 
to  $500  or  less.  Payments  will  not  be 
made  for  any  period  prior  to  the  date  of 
which  the  estate  was  reduced  to  $500  or 
less. 

(38  U.S.C.  3203) 


(c)  Any  amount  not  paid  because  of 
the  provisions  of  S  3-557  will  be 
awarded: 

(1)  To  a  veteran  who  is  ciirrently  rated 
competent  by  the  VA  after  the 
expiration  of  6  months  following  die 
effective  date  of  the  rating  of 
competency,  included  for  payment 
under  this  provision  are  amounts  of 
compensation  or  retirement  pay 
withheld  pursuant  to  the  provisions  of 

S  3.551(b)  (and/or  predecessor 
regulatory  provisions)  as  it  was 
constituted  prior  to  August  1. 1972.  and 
not  previously  paid  because  of  the 
provisions  of  §  3.557(b). 

(38  U.S.C.  3203) 

(2)  For  a  veteran  rated  incompetent  by 
the  VA  who  had  met  the  provisions  of 
subparagraph  (1)  of  this  paragraph  and 
who  was  again  rated  incompetent  by  the 
VA  before  award  action  could  be  taken 
thereunder,  if  he  or  she  has  a  proper 
dependent,  and  if  there  was  no  error  in 
the  intervening  rating  of  competency. 
For  the  purpose  of  amounts  not  paid 
because  of  the  provisions  of  S  3.557(a).  a 
proper  dependent  is  a  spouse,  child  or 
dependent  parent.  For  the  purpose  of 
amounts  not  paid  because  of  the 
provisions  of  §  3.557(b),  proper 
dependent  is  a  spouse  or  child. 

(38  U.S.C.  3203) 

§3.559    [AiMfidtd] 

4.  In  §  3.559,  paragraphs  (a)  and  (b) 
are  amended  by  removing  the  words 
"Claims  activity"  and  inserting  the 
words  "adjudication  division". 

(38  U.S.C  210(c)) 

[FR  Doc.  8S-29354  Filed  12-10-85;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[Docket  No..  FEMA  6691] 

Suspension  of  Community  Eligibility; 
New  Jersey  et  al. 

AQCNCv:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  conmiimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this  . 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717.  500  C  Street.  Southwest 
FEMA— Room  416,  Washington.  DC 
20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Progreim 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retiun,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022)  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
fourth  column,  so  that  as  of  that  date 
flood  insurance  is  no  longer  available  in 
the  commiurity.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
documentation  of  legally  enforceable 
floodplain  management  measures 
required  by  the  program,  will  continue 


their  eligibility  for  Ae  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  as 
amended.)  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
colunrn. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  Adequately  notified.  Each 
community  receives  a  &-month,  90-day. 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availabiUty  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  fivm  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
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In  each  entry, 
of  effective  dates 
community. 


§  64.6    Ust  of  eligl  ale  coimnunltle*. 


State  and  county 


New  Jersey:  Passac  . 


New  Yortc 
Jettafsci.. 


Cher<ar\go  . 


Most  Virgna. 
Putnam- 
Putnam... 


I  IV 

Alabama:  Autauga   . 


Teitas:  Paittar.. 


Wocoosn:  LaCrosse  . 


VI 


Notth  Oatiota:  Cass 

Utan: 

Salt  Lake _ _ 

Do 

Do 

Do 


Minimal  Convanion 


V«rroot:  Oteans 


■  Certain  Federal 
Code  tor  reading  4lti 


44  CFR  Part  205 

(Docket  No.  205-ldO] 
Fire  Suppression 


agency:  Federal 
Management  Agehcy, 

action:  Final  rule . 
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participation, 
complete  chronology 
appears  for  each  listed 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  at  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0, 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


Location 


Pompton  (.akes,  borough  o( 

Herrings,  village  ol - 

Norwich,  city  ol « 


Wir^fiGld,  town  ol 

BarKroA.  town  o<..~ 

Unincorporated  areas.. 

LaCrosse.  dly  ol 


Sprmgtown.  c4y  of 

Reed,  township  of  .... 

Sandy  Qly.  city  ol 

Muray.  city  of 

Draper,  dty  of 

South  Jordan,  city  of 

Craftsbury.  town  of... 


CommunNy 
No. 


3455280 

360339B 
360161B 

540271B 
54016SB 

0103148 

555562S 

4S0521B 

380257C 

4901066 
4901038 
490244A 
490107B 

500247B 


Elfactiva  dates  of  authorization/carKellation  of  sale  of 
Hood  Insurance  in  community 


June  5,  1970.  Emerg.;  Sepl  4,  1970.  Reg.;  Dec.  18  1985, 
Suap. 


Aug.  13.  1975,  Emerg :  Oec.  18.  1985.  Reg.;  Dec  18, 
1985,  Susp 


Apr.  26.  1974,  Emerg.;  Dec.  18.  1985,  Reg.: 
1985.  Susp. 


Dec.  18. 


June  10,  1975.  Emerg.;  Dec  18,  1985,  Reg.;  Oec.  18. 

1985,  Susp. 
July  1, 1975.  Emerg.;  Dec  18, 1965.  Reg.;  Dec  18.  1985; 

Susp. 


Dec.  16.  1975,  Emerg.,  Dec  18,  1985.  Reg.;  Dec.  18. 
1965.  Susp. 


Dec.  4,  1970.  Emerg.;  Jan.  IS,  1971.  Reg;  June  25. 
1965.  Susp:  July  3,  1965,  Rein.;  Dec  18.  1985.  Susp. 


May  13.  1975,  Emerg.;  Dec.  18,  1965.  Reg.;  Dec.  18, 
1985,  Susp. 


Dec.  27,  1977.  Emerge  Oct  15.  1980,  Reg.;  Dec  18, 
1965.  Susp. 

Feb  3.  1975,  Emerg.;  Dec.  18.  1965,  Reg.;  Dec  18, 

1985,  Susp. 
Dec  19,  1974.  Emerg.;  Dec  18,  1885,  Reg.;  Dec.  18. 

1985.  Susp. 
Apr.  30,  1980.  E.-nerg.;  Oec  18.  1985.  Reg.;  Dec.  18. 

1985,  Susp 
June  10.  1975,  Emerg.;  Dec  18,  1965,  Reg.;  Dec.  18. 

1985.  Susp. 


Oct  -2.   1975.  Emerg.;  Sep.  27,   1985,  Rag.;  Dec.   18, 
1985.  Susp. 


Special  Rood  hazard  area 
identilied 


June  2.   1970,  Sept  1,   1970, 

July   1.   1974,  July  4.    1975, 

Oct.  15,  1978  and  Dec  18, 
1985. 

Aug.  9.  1974,  Dec  12,  1875 

and  Dec  18,  1965. 
Feb.  22.  1974,  Aug.  20,  1976 

and  Dec  18, 1985. 


Nov.  15,  1974,  Apr.  30,  1978 

and  Dec  18,  1965. 
Aug.  9.  1974,  June  11.  1976 

and  Dec.  18.  1985. 


Mar.   24,    1978  and   Dec    18, 
1985. 


Jan.  15,  1971,  July  1.  1975. 
May  14,  1976  and  May  15, 
1965. 


May  24,  1974,  June  25,  1976 
wid  Dec.  18,  1985. 


Oct  15.  1980.  May  1,  1984  and 
Dec.  18,  1985. 

July  26.   1974,  Jaa   16.   1976 

and  Dec.  18,  1985. 
Mar.  29,  1974.  Dec.  19,  1975 

and  Dec.  18,  1965. 
Dec  18.  1965 _„ _. 

July  26.   1974.  Jan.   30,   1976, 
and  Dec  18, 1985. 


Sap.   13,   1974,  Nov.  5,  1976, 
and  Sep.  27,  1965. 


Dec.  18,  1965. 

Do. 
Da 

Do. 
Do. 

Do. 

Da 

Da 

Do. 

Do. 

Do. 
Dec.  18,  1986. 
Dec.  18,  1985. 

Da 


asst  lance 


no  longer  available  m  special  Nood  hazard  areas, 
olimn:  Emerg.— Emergency;  Reg.— Regular:  Susp— Suspension. 


3,1985. 


Issued:  Decembeq^ 

leffrey  S.  Bragg. 

AJministralor.  Fed4rol  Insurance 
Administration. 

\VR  Doc.  85-29315  Filed  12-10-85:  8:45  am[ 

BlLLMfC  COOE  6718-03-  i 


Assistance 

"mergency 


summary:  FEMA  has  determined  that 
certain  administrative  changes  should 
be  made  in  the  Fire  Suppression 
Assistance  regulations  under  section  417 
of  the  Disaster  Relief  Act  of  1974,  Pub.  L. 
93-288.  The  changes  are  intended  to 
clarify  some  provisions  in  existing 
reguations  and  add  other  provisions  to 
update  the  regulations. 
EFFECTIVE  DATE:  January  10. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Gene  Morath,  Office  of  Disaster 
Assistance  I'rograms,  Federal 
Emergency  Management  Agency,  Room 
714,  500  C  Street  SW.,  Washington,  DC 
20472.  Telephone  (202)  646-3683. 
SUPPLEMENTARY  INFORMATION:  The 

changes  are.  essentially,  administrative 


in  nature  designed  to  (1)  eliminate  the 
requirement  for  an  aruiual  update  of  the 
FEMA-State  Agreement  for  Fire 
Suppression  Assistance  (section  101),  (2) 
retiUe  the  Reimbursement  section  (104) 
to  read  Cost  Eligibility  and  clarify 
portions  of  the  cost  eligibility  section,  (3) 
allow  the  use  of  reasonable  State 
equipment  rates  instead  of  requiring  the 
use  of  FEMA  rates  [section  104(b)],  (4) 
comply  with  the  Single  Audit  Act  of 
1984.  I>ub.  L.  98-502  [section  105(d]],  and 
(5)  add  a  new  section  (103)  entitled 
"Grant  Administration"  applicable  to 
the  administration  of  fire  suppression 
assistance  grants. 

On  August  28, 1985,  FEMA  published 
a  proposed  change  in  the  Federal 
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Register  (50  FR  34865)  tvith  a  60  day 
comment  period.  Two  comment  letters 
were  received  by  the  Rule  Docket  Clerk. 
Two  other  comment  ietters  were  sent 
directly  to  the  Disaster  Program  Office. 
A  number  of  telephone  inquiries  were 
received  from  local  fire  fi;^ting 
jurisdications  inquiring  as  to  the 
availability  of  Federal  grant  funds. 

Several  comment  letters  requested 
clarification  of  FEMA  audit 
requirements  under  the  Single  Audit  Act 
of  1984.  Accordingly,  {  205.105(d)  was 
expanded  to  cross  reference  FEMA 
implementing  guidelines  contained  in 
Subpart  H.  44  CFR  Part  205  (50  FR 
32062).  Two  comments  suggested  that 
the  cost  eligibility  section  clarify  (1) 
reimbursement  for  the  use  of  Federal 
Excess  Personal  Property  (FEPP) 
vehicles  and  (2)  the  definition  of 
eligible/ineligible  field  support  personel 
costs. 

Consequently,  S  205.104{b)(l)(vi)  was 
revised  to  limit  reimbursement  for  the 
use  of  FEPP  vehicles  to  direct  costs  only, 
and  S  205.104(b)(2)(i)  was  changed  to 
indicate  that  State  administrative 
support  personnel  at  home  stations  and 
higher  organizational  levels  are 
ineligible  for  reimbursement.  Two  of  the 
comments  suggested  that  FEMA 
eliminate  its  floor  cost  requirement  and 
follow  a  straight  25  percent  State/75 
percent  Federal  cost  share  for 
reimbursement.  These  provisions  were 
not  contained  in  the  proposed  rule  but 
always  have  been  a  part  of  the  standard 
continuing  FEMA-State  Agreement  for 
Fire  Suppression  Assistance. 
Consequently,  no  change  is  being  made 
in  the  reguation  at  this  time.  However, 
FEMA  has  been  working  with  the  Forest 
Service,  U.S.  Department  of  Agriculture, 
toward  developing  an  appropriate 
alternative  to  the  State  floor  cost  In  the 
interim,  FEMA  will  continue  to  use  the 
floor  cost  as  a  basis  for  eligible  cost 
reimbursement. 

Environmental  Considerations 

FEMA  regulations  at  44  CFR  Part  10, 
Environmental  Considerations,  which 
implement  the  National  Environmental 
Policy  Act  (NEPA)  regulations,  sets  forth 
the  determination  that  Fire  Suppression 
Assistance  authorized  under  section  417 
of  the  Disaster  Relief  Act  of  1974,  42 
use  5187  is  entitled  to  a  categorical 
^     NEPA  exclusion.  See  44  CFR 

10.8(c)(3)(vii)(F).  In  addition,  44  CFR 
10.8{c)(2)(i}  states  that  the  preparation  of 
regulations,  manuals,  and  other 
guidance  related  to  an  action  which 
qualifies  for  categorical  exclusion  are 
also  categorical  exclusions.  Thus,  the 
preparation  of  an  environmental 
assessment  for  the  issuance  of  these 
reguations  is  not  required. 


ExMsitive  Order  12291.  "Fadeid 
Regulations" 

This  rule  is  not  a  "ma)or  rule"  within 
the  context  of  Executive  Order  12291.  It 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

The  rule  will  not  have  a  significant 
economic  impact  on  small  entities, 
within  the  meaning  of  5  U.S.C.  605  (the 
Regulatory  Flexibility  Act).  Therefore, 
no  regulatory  analysis  will  be  prepared. 

The  information  collection 
requirement  contained  in  this  rule  has 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1960, 44  U.S.C.  3501  et 
seq.  and  has  been  assigned  0MB  control 
number  3067-0066. 

List  of  Subjects  in  44  CFR  Part  265 

Disaster  Assistance,  Grants  Programs. 
Housing  and  Community  Development 

PART  205— [AMENDED] 

Accordingly,  Chapter  1  of  Title  44, 
Code  of  Federal  Regulations  is  amended 
by  revision  Subject  G  to  Part  205  to  read 
as  follows: 

Subpart  O— Fire  Suppression  Asslatance 

Sec. 

205.100  General. 

205.101  FEMA-State  agreemenU. 

205.102  Request  for  assistance. 

205.103  Providing  assistance. 

205.104  Cost  Eligibility. 

205.105  Grant  administration. 
Audiority:  42  U.S.C.  5201:  Reorganization 

Plan  No.  3  of  1978:  and  E.0. 12148. 

Subpart  G— Fire  Suppression 
Assistance 

S  205.100    General 

When  the  Associate  Director 
determines  that  a  fire  or  fires  threaten 
such  destruction  as  would  constitute  a 
major  disaster,  assistance  may  be 
authorized,  including  grants,  equipment, 
supplies,  and  personnel,  to  any  State  for 
the  suppression  of  any  fire  on  publicly 
or  privately  owned  forest  or  grassland. 

§  205.101    FEMA-State  agreements. 

Federal  assistance  under  section  417 
of  the  Act  is  provided  in  accordance 
with  a  continuing  FEMA-State 
Agreement  for  Fire  Suppression 
Assistance  (the  Agreement)  signed  by 
the  Governor  and  the  Regional  Director. 
The  Agreement  contains  the  necessary 
terms  and  conditions,  consistent  with 
the  provisions  of  applicable  laws. 
Executive  orders,  and  regulations,  as  the 
Associate  Director  may  require  and 
specifies  the  type  and  extent  of  Federal 
assistance.  The  Governor  may  designate 
authorized  representatives  to  execute 


requests  and  certifications  and 
otherwise  act  for  the  State  during  fire 
emergencies.  Supplemental  agreements 
shall  be  executed  as  required  to  update 
the  continuing  Agreement 

S  205.102    Request  for  assistanee. 

When  a  Governor  determines  that  fire 
suppression  assistance  is  warranted,  a 
request  for  assistance  may  be  initiated. 
Such  request  shall  specify  in  detail  the 
factors  supporting  the  request  for 
assistance.  In  order  that  all  actions  in 
processing  a  State  request  are  executed 
as  rapidly  as  possible,  the  State  may 
submit  a  telephone  request  to  the 
Regional  Director,  promptly  followed  by 
a  confirming  telegram  or  letter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  Control  Numl>er8  3067- 
0066) 

S  205.103    Providing  assistance. 

Following  the  Associate  Director's 
decision  on  the  State  request,  the 
Regional  Director  will  notify  the 
Governor  and  the  Federal  firefighting 
agency  involved.  The  Regional  Director 
may  request  assistance  from  Federal 
agencies  if  requested  by  the  State.  For 
each  fire  or  fire  situation,  the  State  shall 
prepare  a  separate  Fire  Project 
Application  based  on  Federal  Damage 
Survey  Reports  and  submit  it  to  the 
Regional  Director  for  apjjroval. 

S  205.104    Cost  EHgMNty 

(a)  To  be  eligible  under  a  FEMA  grant 
costs  must  meet  the  following  general 
criteria: 

(1)  Be  necessary  and  reasonable  for 
proper  and  efficient  administration  of 
the  approved  work,  be  allocable  thereto 
under  these  regulations,  and,  except  as 
specifically  provided  herein,  not  be  a 
general  expense  required  to  carry  out 
the  overall  responsibilities  of  State  or 
local  governments. 

(2)  Be  authorized  or  not  prohibited 
under  State  or  local  laws  or  regulaticms. 

(3)  Conform  to  any  limitations  or 
exclusions  set  forth  in  these  regulations. 
Federal  laws,  or  other  governing 
limitations  as  to  types  or  amounts  of 
cost  items. 

(4)  Be  consistent  with  policies, 
regulations,  and  procedures  that  apply 
uniformly  to  both  federally  assisted  and 
other  activities  of  the  unit  of  government 
of  which  the  grantee  is  a  part. 

(5)  Be  accorded  consistent  treatment 
through  application  of  generally 
accepted  accounting  principles 
appropriate  to  the  circumstances. 

(6)  Not  be  allocable  to  or  included  as 
a  cost  of  any  other  federally  financed 
program. 


506a)    Federal  Rtgister  /  Vol.  50,  No.  238  /  Wednesday,  December  11,  1985  /  Rules  and  Regulations 


(7)  Be  net  of  all  ap  ilicable  credits 
which  offset  or  reduc  e  otherwise  eligible 
cost,  including  discoi  ints,  insurance 
recoveries,  and  salva  ge. 

(b)  Eligible  State  c  tsts  are  reimbursed 
in  accordance  with  l  le  terms  and 
provisions  of  the  Agr  lement.  Only 
certain  costs  incurreq  in  fire  suppression 
operations  are  eligible  for 
reimbursement.  The  I  ollowing 
paragraphs  describe  hose  specific  items 
which  are  clearly  eli{  ible  or  clearly 
ineligible. 

(1)  Eligible  costs  of  the  State  consist 
of  the  following  costs  reasonably  and 
directly  related  to  fin  i  suppression: 

(i)  All  compensation  for  employees, 
except  as  noted  unde  r  paragraph 
(b)(2)(i)  of  this  sectioi  i,  directly  engaged 
in  authorized  suppres  sion  activities. 
Included  are  field  suf  port  personnel, 
such  as  cooks,  guards ,  timekeepers,  and 
supply  personnel. 

(ii)  Travel  and  per  iiem  costs  for 
employees  directly  ei  gaged  in  fire 
suppression  activities 

(iii)  Expenses  to  pn  ivide  field  camps 
and  meals  when  mad 
eligible  employees  in 
costs. 

(iv)  Cost  for  use  of  )ublicly  owned 
equipment  used  on  el  gible  fire 
suppression  work  on  "easonable  State 
equipment  rates. 

(v)  Cost  of  use  of  pi  ivately  owned 
equipment  based  on  t  le  rental  rate: 
Provided  such  costs  a  re  comparable  to 
the  going  rate  for  the  lame  or  similar 
equipment  in  the  loca 
by  the  Regional  Direc  or. 

(vi)  Cost  to  the  Stat  >  for  use  of  U.S. 
Government-owned  equipment  based  on 
reasonable  costs  as  b  lied  by  the 
Federal  agency  and  p  lid  by  the  State. 
Only  direct  costs  for  x  se  of  Federal 
Excess  Personal  Propi  (rty  (FEPP) 
vehicles  and  equipme  it  on  loan  to  State 
and  local  cooperators  can  be  paid. 

(vii)  Cost  of  firefigh  ing  tools, 
materials,  and  supplic  s  expended  or 
lost,  to  the  extent  not  covered  by 
reasonable  insurance, 


UMI 


available  to  the 
ieu  of  per  diem 


(viii)  Repair  and  reconditioning  costs 
of  tools  and  equipment  used  in  eligible 
fire  suppression  activities. 

(ix)  Replacement  value  of  equipment 
lost  in  fire  suppression,  to  the  extent  not 
covered  by  reasonable  insurance. 

(x)  Costs  for  personal  comfort  and 
safety  items  normally  provided  by  the 
State  under  field  conditions  for 
firefighter  health  and  safety. 

(xi)  Mobilization  and  demobilization 
costs  directly  relating  to  the  Federal  fire 
suppression  assistance  approved  by  the 
Associate  Director. 

(xii)  Eligible  costs  of  local 
governmental  firefighting  organizations 
which  are  reimbursed  by  the  State 
pursuant  to  an  existing  cooperative 
mutual  aid  agreement,  in  suppressing 
and  approved  incident  fire. 

(xiii)  State  costs  for  suppressing  fires 
on  Federal  land  in  cases  in  which  the 
State  has  a  responsibility  under  a 
cooperative  agreement  to  perform  such 
action  on  a  nonreimbursable  basis.  This 
provision  is  an  exception  to  normal 
FEMA  policy  under  the  Disaster  Relief 
Act  of  1974  and  is  intended  to 
accommodate  only  those  rare  instances 
that  involve  State  fire  suppression  of 
section  417  incident  fires  involving  co- 
mingled  Federal/State  and  privately 
owned  forest  or  grassland. 

(2)  Costs  that  are  ineligible  for 
reimbursement  are  are: 

(1)  Any  clerical  or  overhead  costs 
other  then  field  administration  and 
supervision  [see  paragraph  (b)(l)(i)  of 
this  section].  Ineligible  costs  include 
administrative  employees  at  home 
stations  (and  at  higher  organizational 
levels)  of  the  fire  fighting  force  who 
provide  support  and  backup  to  the 
"field"  (those  at  the  fire  scene). 

(ii)  Any  costs  for  presuppression, 
salvaging  timber,  restoring  facilities, 
seeding  and  planting  operations. 

(iii)  Any  costs  not  incurred  during  the 
incident  period  as  determined  by  the 
Regional  Director  other  than  reasonable 
and  directly  related  mobilization  and 
demobilization  costs. 


(iv)  State  costs  for  suppressing  a  fire 
on  co-mingled  Federal  land  where  such  . 
costs  are  reimbursable  to  the  State  by  a 
Federal  agency  under  another  statute 
(see  44  CFR  Part  151). 

(3)  In  those  instances  in  which 
assistance  under  section  417  of  the  Act 
is  provided  in  conjunction  with  existing 
Interstate  Forest  Fire  Protection 
Compacts,  eligible  costs  are  reimbursed 
in  accordance  with  eligibiUty  critria 
established  in  this  section. 

§205.105    Grant  Administration. 

(a)  Project  administration  shall  be  in 
accordance  with  applicable  portions  of 
Subpart  H,  44  CFR  Part  205.  All  grants 
for  fire  suppression  assistance  shall  be 
approved  as  categorical  grants. 

(b)  Each  claim  for  reimbursement 
shall  be  supported  by  a  program  review 
and  a  certification  by  the  State  that  the 
assistance  and  costs  claimed  are  eligible 
under  these  regulations. 

(c)  In  those  instances  in  which 
reimbursement  includes  State  fire 
suppression  assistance  on  conmiingled 
State  and  Federal  lands  (Section 
205.104(b)(l)(xiii)).  the  Regional  Director 
shall  coordinate  with  other  Federal 
programs  to  preclude  any  duplication  of 
payments.  See  44  CFR  Part  151. 

(d)  Audits  shall  be  in  accordance  with 
the  Single  Audit  Act  of  1964,  Pub.  L.  98- 
502.  See  Subpart  H  of  this  Part  including 
Appendix  A  to  Subpart  H  which 
incorporates  OMB  Circular  A-128. 

(e)  Payment  is  made  to  the  State  for 
its  actual  eligible  costs,  subject  to 
verification,  as  necessary,  by  Federal 
review,  inspection  and  audit. 

(f)  A  State  may  appeal  a 
determination  by  the  Regional  Director 
on  any  action  related  to  Federal 
assistance  for  fire  suppression.  Appeal 
procedures  are  contained  in  44  CFR 
205.120. 

Dated:  November  27, 1985. 
Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 
and  Support 

[FR  Doc.  85-29314  Filed  12-10-85;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  SO.  No.  238 

Wednesday,  December  11,  1085 


Hits  section  of  the  FEDERAL  RB 
contains  notices  to  the  putilic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servic* 
7CFR  Part  980 

Vegetat>le  Import  Regulations;  Irish 
Potatoes 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  rule  would  require  that 
all  Irish  potatoes  imported  from  Canada 
into  the  United  States  through  points  of 
entry  in  Maine  shall  be  imported  only 
through  the  ports  of  Madawaska,  Fort 
Fairfield  and  Houlton.  This  is  necessary 
to  facilitate  compliance  with  section 
608e-l  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended. 
Enforcement  has  been  made  ineffective 
as  a  result  of  multiple  crossing  points. 
DATE:  Comments  due  December  31, 1985. 
ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk,  F&V.  AMS,  Room 
2069-S,  U.S.  Deparment  of  Agriculture. 
Washington,  D.C.  20250.  Two  copies  of 
all  written  material  shall  be  submitted, 
and  they  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Vegetable  Branch, 
F&V,  AMS.  USDA.  Washington.  D.C. 
20250  (202)  447-5764. 
SUPPI^MENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  under 
Secretary's  memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Potatoes  imported  into  the  United 
States  are  regulated  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937.  as  amended.  Section  608e  of  the 
Act  sets  forth  the  requirements  under 
which  fruits  and  vegetales.  including 
potatoes,  may  be  imported.  The 
Secretary  of  Agriculture  is  charged  with 
maintaining  compliance  with  these 
requirements  on  the  part  of  handlers 
and  importers.  Performing  restricted 
inspections  on  loads  of  potatoes  being 
imported  into  the  United  States  from 
Canada  recently  has  been  employed  as 
a  compliance  tool.  Such  inspections 
have  been  intended  to  isolate  shipments 
that  may  fail  the  requirements  of  S  608e. 
However,  the  many  ports  of  entry  along 
the  Maine-Canada  border  have  served 
to  dilute  the  effectiveness  of  compliance 
efforts.  The  road  network  in  Northern 
Maine,  along  with  the  numerous  ports, 
makes  it  possible  for  shipments  of 
questionable  loads  to  escape  detection. 
Therefore  it  is  proposed  that  shipments 
of  potatoes  imported  from  Canada  into 
the  State  of  Maine  be  permitted  entry 
only  at  the  ports  of  Madawaska,  Fort 
Fairfield  and  Houlton.  By  limiting  entry 
to  these  three  ports,  the  Department 
would  be  able  to  provide  greater 
coverage;  and  shippers  of  questionable 
loads  would  have  fewer  opportunities  to 
circumvent  border  inspections. 
Designating  these  three  strategically 
located  points  would  not  be  expected  to 
cause  undue  hardship  to  Canadian 
shippers.  The  net  result  is  expected  to 
be  increased  compliance  with  the  potato 
import  regulation  (7  CFR  980.1]. 

It  is  hereby  found  and  determined  that 
providing  more  than  twenty  days  notice 
with  respect  to  this  proposal  is 
impractical,  unnecessary  and  contrary 
to  the  public  interest  because 
substantial  increases  in  potato  imports 
are  expected  in  January  and  it  would  be 
desirable  to  have  the  rulemaking 
completed  by  that  time.  Furthermore,  all 
three  proposed  ports  of  entry  are  on 
major  highways  customarily  used  by 
potato  shippers.  Thus,  closing  other 
ports  would  not  cause  an  undue  burden 
on  Canadian  shippers  of  U.S.  importers. 

List  of  Subjects  in  7  CFR  Part  980 

Marketing  agreements  and  orders. 
Imports,  Potatoes. 

PART  980— VEGETABLES;  IMPORT 
REGULATIONS;  POTATOES 

1.  The  authority  citation  for  Part  980.1 
continues  to  read  as  follows: 


Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  980.1  Import  regulations; 
Irish  potatoes  (26  FR 12280.  December 
23, 1961;  28  FR  12199,  November  16. 
1963;  30  FR  13935,  November  4, 1965;  26 
FR  12751.  December  30, 1961;  32  FR  8418, 
June  13. 1967;  32  FR  9509.  July  1. 1967;  34 
FR  8043.  May  22. 1969)  is  hereby 
proposed  to  be  fiylher  amended  as. 
follows:  Amend  (g)(l)(ii)  by  revising  the 
address  list  of  contacts  for  inspection 
and  add  a  new  (g)(l)(iii)  to  read  as 
follows: 

S  980. 1    Import  reauiations;  Irish  potatoes. 


*           «           * 

*           * 

{!)*** 

(ii)  •  •  • 

Ad- 

Pods wid  poMi 

(ntpwaion  oMca 

vance 
notice 

Ports  Oi  HouNon, 

OfflcOT-irvOarga,    P.O.    Box 

1 

Fort  Fwlield  and 

1058.    Pn»9M    We.    ME 

Msdmvaska  in  M€. 

04769.  PH:  207-764-1943. 

Port  01  Boston.  MA... 

Otficef-KvCharge.         Boston 
Martcel  Temnnal.  Room  1. 
34  Market  Street.  Everett. 
MA  02149.   PH:   617-389- 
2480 

1 

Port  o(  New  York. 

OMoer-in-awge,  Room  28A. 

o 

NY. 

Hunts  Pomt  Mwket  Bronx. 
NY   10474,   PH   212-991- 
7060. 

Port  o(  Philadeiphn. 

Officer-in-aiarga,             293 

1 

PA. 

Produce     B<iMing.      3301 
South     Galloway     Street 
PMadelptia.     PA     19148. 
PH:  215-336-0845. 

Port  d  Now 

0«ftcef-«vCharge.   5027   U.S. 

1 

Ortaans.  LA. 

Postal     ServKe     Building. 
701    Loyola  Avwwa.   New 
Orslans.  LA  PH:  504-589- 
6741. 

All  omer»...„      ™     _ 

Fresh  Products  Branch.  FSV 
Divlaion,       AMS.       USOA 
Washmgtoa    O.C.    202S0. 
PH:  202-447-5870. 

3 

(iii)  The  ports  of  Madawaska,  Fort 
Fairfield  and  Houlton,  Maine,  shall  be 
the  sole  ports  of  entry  for  potatoes 
imported  from  Canada  into  the  United 
States  through  the  state  of  Maine. 
*        *        •        •        * 

Dated;  Detxmber  5, 1985. 

Joseph  A.  Gribbin, 

Director.  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

[FR  Doc.  85-29391  Filed  12-10-85;  8:45  amj 
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7  CFR  Part  1137 

Milk  in  ttM  Easterr 
Area;  Proposed 
Provisions  of  ttM 


Colorado  Maflceting 
S^HMnsion  of  Certain 
Order 


agency:  Agricultui^l 
USDA. 


suspended  relate  U 
not  needed  for  fluk 


Marketing  Service, 
ACTION:  Proposed  s  uspension  of  rule. 


SUMMARV:  This  not  ce  invites  written 
comments  of  a  pro|  osal  to  continue 
through  February  1 186  a  suspension  of 
portions  of  the  EasI  em  Colorado  Federal 
Milk  order.  Provisi<  ns  proposed  to  be 


the  amount  of  milk 
(bottling)  use  that 


may  be  moved  diref:tly  from  farm  to 
nonpool  manufacti^ing  plants  and  still 
be  priced  under  thej  order.  Also 
proposed  to  be  suspended  for  the  same 
period  is  the  hmit  mi  the  period  of 
automatic  pool  plant  status  for  a  supply 
plant  which  met  pool  shipping  standards 
during  the  previous  September  through 
February.  A  third  provision  that  is 
proposed  to  be  suspended  is  the  "touch- 
base"  requirement  that  each  producer's 
milk  be  received  at  least  three  times 
each  month  at  a  po(  tl  distributing  plant. 
Continuation  of  the  suspension  of  the 
provisions  was  requested  by  a 
cooperative  associ^ion  representing 
producers  supplyinj  the  market  in  order 
to  prevent  uneconoi  nic  movement  of 
milk. 

DATES:  Comments  a  re  due  no  later  than 
December  18. 1985. 

ADDRESSES:  Comm<  nts  (two  copies) 
should  be  filed  with  the  Dairy  Division, 
Agricultural  Market  Jig  Service,  Room 
2968,  South  Building  U.S.  Department  of 
Agriculture,  Washiiteton,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Bremjer,  Marketing 
Specialist.  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washiijgton.  DC  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INfORMATION:  The 

Administrator  of  th^  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  wopld  not  have  a 
significant  economic  impact  oo  a 
substantia]  number  if  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  On  certain  milk 
handlers  and  wouldjtend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  unler  the  order  and 
thereby  receive  the  lenefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  g  ven  that,  pursuant 
to  the  provisions  of  he  Agricultural 
Marketing  Agreemei  »t  Act  of  1937.  as 
amended  (7  U.S.C.  801  et  seq.),  the 
suspension  of  the  fo  lowing  provisions 
of  the  order  regulati:  ig  the  handling  of 


UMI 


milk  in  the  Eastern  Colorado  marketing 
area  is  being  considered  for  January  and 
February  1986: 

1.  In  the  second  sentence  of 

i  1137.7(b),  the  words  "of  March  through 
August". 

2.  In  the  first  sentence  of 

§  1137.12(a)(1),  the  words  "from  whom 
at  least  three  deliveries  of  milk  are 
received  during  the  month  at  a 
distributing  plant". 

3.  In  the  second  sentence  of 

§  1137.12(a)(1),  the  words  "20  percent", 
"or*,  and  "distributing". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division. 
Agricultural  Marketing  Service,  Room 
2968,  South  Building,  U.S.  Department  of 
Agriculture,  Washington  DC  2025a  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include  January 
1986  in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  pubhc  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Considerati(m 

Mid-American  Dairymen,  Inc.  (Mid- 
Am),  an  association  of  producers  that 
supplies  some  of  the  market's  fluid  milk 
needs  and  handles  some  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
continue  to  relax  for  January  and 
February  1986  the  limit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  may  divert  from  pool  plants 
to  nonpool  plants,  and  remove  the 
requirement  that  three  deliveries  of  each 
producer's  milk  be  received  at  a  pool 
distributing  plant  each  month. 
Continuation  of  the  suspension  would 
also  remove  the  limit  oa  the  period  of 
automatic  pool  plant  status  for  a  supply 
plant  which  met  pool  shipping  standards 
during  the  previous  September  through 
February. 

The  order  now  provides  that  a 
cooperative  may  divert  a  quantity  of 
milk  not  in  excess  of  20  percent  of  the 
cooperative  asssociation's  member  milk 
received  at  pool  distributing  plants. 
Suspension  of  the  requested  language 
would  allow  up  to  50  percent  of  a 
cooperative's  member  milk  supply  to  be 
diverted  to  nonpool  plants  and  remain 
eligible  to  share  in  the  marketwide  pool. 
Mid-Am  states  that  during  the  months 
of  January  through  October  1985, 
producer  receipts  pooled  under  the 
Eastern  Colorado  order  increased  11.6 


percent  over  the  same  period  of  the 
previous  year.  At  the  same  time,  the 
cooperative  states,  producer  milk  in 
Class  I  has  risen  only  1.4  percent.  Mid- 
Am  estimates  that  approximately  40 
loads  of  producer  milk  per  month  will 
have  to  be  shipped  fi^m  the  Denver  area 
to  surplus  outlets  in  Eastern  Kansas  and 
Nebraska  during  the  January  and 
February  period.  For  the  same  period, 
the  cooperative  estimates  that  it  would 
have  to  make  approximately  the  same 
number  of  shipments  of  milk  per  month 
from  farms  in  Kansas  and  Nebraska  to 
Eastern  Colorado  pool  distributing 
plants  in  order  to  qualify  Mid-Am 
producers  for  continued  pool  status.  The 
cooperative  states  that  these  shipments 
would  displace  Denver  area  milk,  which 
would  have  to  be  moved  to  surplus 
handling  plants.  Both  movements, 
according  to  Mid-Am,  would  represent 
uneconomic  movements  of  milk. 
Without  the  requested  continued 
suspension,  the  cooperative  expects  to 
incur  substantial  unnecessary  costs  for 
the  movement  of  its  milk  solely  for  the 
purpose  of  pooling  the  milk  of  its 
members  currently  associated  with  the 
Eastern  Colorado  market 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  follows: 

Authority:  (Sees.  1-19. 48  Stat  31,  as 
amended;  7  U.S.C.  601-674). 

Signed  at  Washington.  DC.  on:  December  5. 
1985. 

William  T.  Manley. 

Deputy  Administrator.  Marketing  Programs. 

[PR  Doc.  86-29388  Filed  12-10-85;  8:45  am] 

BILUMO  CODE  M10-(a-«l 


7  CFR  Part  1140 
[Docket  No.  AO-387] 

Milk  In  the  HawaU  Marketing  Area; 
Postponement  of  Hearing  on 
Proposed  Marketing  Agreement  and 
Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Postponement  of  public  hearing 
on  proposed  rulemaking. 

SUMMARY:  This  action  postpones  a 
public  hearing  scheduled  to  consider  a 
proposed  milk  order  to  regulate  the 
handling  of  milk  in  an  area  designated 
as  the  Hawaii  marketing  area.  The. 
hearing  was  scheduled  to  begin  at  9:00 
a.m  on  December  11. 1985,  in  Room  6323 
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of  the  Federal  Building.  300  Ala  Moana 
Boulevard,  Honolulu.  Hawaii  96850.  This 
notice  postpones  the  hearing  until  a  date 
to  be  announced  at  a  later  time. 

FOM  PURTMEII  INFOflMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist.  Dairy  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

A  notice  was  issued  on  September  24. 
1985  (50  FR  39711),  giving  notice  of  a 
rescheduled  public  hearing  to  be  held  at 
the  Federal  Building,  300  Ala  Moana 
Boulevard,  Honolulu,  Hawaii,  beginning 
at  9:00  a.m.,  local  time,  on  December  11, 
1985,  with  respect  to  a  proposed  Federal 
marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Hawaii  marketing  area. 

Notice  is  hereby  given,  pursuant  to  the 
rules  of  practice  applicable  to  such 
proceedings  (7  CFR  Part  900).  that  the 
said  hearing  is  postponed  until  a  date  to 
be  announced  at  a  later  time. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  August  6. 
1965;  published  August  12. 1985  (50  FR 
32426). 

Notice  of  Rescheduled  Hearing:  Issued 
September  24. 1985;  published 
September  30, 1985  (50  FR  39711). 

Statement  of  Consideratioii 

The  producer  groups  proposing  a 
Federal  milk  order  for  Hawaii  have 
requested  that  the  hearing  be  postponed 
until  a  date  to  be  announced  at  a  later 
time.  Proponents  wish  to  have  more  time 
to  prepare  testimony  and  evidence  to 
better  support  the  need  for  such  an 
order  and  Justify  its  proposed 
provisions. 

List  of  Subjects  in  7  CFR  Proposed  Part 
1140 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Authority:  Sees.  1-19. 48  StaL  31.  as 
amended  (7  U.S.C.  601-674). 
Signed  at  Washington.  DC  on:  December  3, 
.1985.  - 

William  T.Manley. 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-29389  Filed  12-10-85;  8:45  am] 

BiLUNQ  CODE  3410-(»-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

(R«9.E;EFr-2] 

Electronic  Fund  Transfers;  Proposed 
Update  to  Official  Staff  Commentary 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  official  staff 
interpretation. 

summary:  The  Board  is  publishing  for 
comment  proposed  changes  to  the 
official  staff  commentary  to  Regulation 
E  (Electronic  Fund  Transfers).  The 
commentary  applies  and  interprets  the 
requirements  of  Regulation  E  and  is  a 
substitute  for  individual  staff 
interpretations  of  the  regulation.  The 
proposed  revisions  address  questions 
that  have  arisen  about  the  regulation. 

date:  Comments  must  be  received  on  or 
before  February  7, 1986. 

ADDRESS:  Comments  should  be  mailed 
to  William  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  or 
delivered  to  Room  B-2223,  20th  and  C 
Streets  NW.,  Washington.  DC  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Comments  should  include  a  reference  to 
EFT-2.  Comments  may  be  inspected  in 
Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  P.  Hurst  or  )ohn  C.  Wood,  Senior 
Attorneys.  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington.  DC  20551.  (202)  452-3667  or 
(202)  452-2412.  or  Joy  W.  O'Connell. 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3224. 

StiPPLEMENTARV  INFORMATION:  (1) 

General.  The  Electronic  Fund  Transfer 
Act  (15  U.S.C.  1693  et  seq.)  governs  any 
transfer  of  fimds  that  is  electronically 
initiated  and  that  debits  or  credits  a 
consumer's  account.  This  statute  is 
implemented  by  the  Board's  Regulation 
E  (12  CFR  Part  205).  Effective  September 
24. 1981,  an  official  staff  commentary 
(EFT-2,  Supp.  n  to  12  CFR  Part  205)  was 
published  to  interpret  the  regulation. 
The  commentary  is  designed  to  provide 
guidance  to  financial  institutions  in 
applying  the  regtilation  to  speciBc 
situations.  The  commentary  is  updated 
periodically  to  address  significant 
questions  that  arise.  There  have  been 
three  updates  so  far;  these  were 
published  on  April  6, 1983  (48  FR  14880), 
October  18. 1984  (49  FR  40794),  and  April 


3, 1985  (50  FR  13180).  This  notice 
contains  the  proposed  fourth  update.  It 
is  expected  that  it  will  be  adopted  in 
final  form  in  March  1986. 

(2)  Proposed  revisions.  Proposed 
question  3-7.5  responds  to  several 
inquiries  as  to  whether  requiring 
payment  by  preauthorized  electronic 
fund  transfers  (EFTs)  as  part  of  a 
biweekly  mortgage  program  would 
violate  the  compulsory  use  prohibition 
in  section  913  of  the  Electronic  Fund 
Transfer  Act  (15  U.S.C.  1693k(l)). 
Question  3-7.5  would  make  clear  that 
such  a  program  does  not  violate  the 
compulsory  use  prohibition  when  the 
program  is  not  the  only  credit  option 
offered  by  the  creditor  and  the  program 
provides  a  cost-related  incentive  for 
repayment  by  EFTs. 

Proposed  question  10-18.75  responds 
to  numerous  requests  that  the  staff 
further  clarify  the  statutory  and 
regulatory  provisions  requiring 
preauthorized  EFTs  to  be  "authorized  by 
the  consumer  only  in  writing."  (15  U.S.C. 
1693e{a)  and  12  CFR  205.10(b)). 
Specifically,  the  staff  has  been  asked 
whether  the  requirement  is  met  by  a 
payee  signing  a  written  authorization  as 
the  consumer's  agent,  based  on  the 
consumer's  oral  authorization  of  the 
preauthorized  EFTs  during  a  taped 
telephone  conversation.  Although  the 
staff  believes  that  existing  question  10- 
18.5  can  be  viewed  as  addh«ssing  this 
situation,  question  10-18.75  would  be 
added  to  make  clear  that  this  procedure 
does  not  comply  %vith  the  requirement 
that  preauthorized  EFTs  be  authorized 
in  writing  by  the  consumer. 

List  of  Subjects  in  12  CFR  Part  205 

Banks,  Banking,  Consumer  protection. 
Electronic  fund  transfers.  Federal 
Reserve  System.  Penalties. 

(3)  Text  of  revisions.  The  proposed 
revisions  to  the  OfTicial  Staff 
Commentary  on  Regulation  E  (EFT-2. 
Supp.  II  to  12  CFR  Part  205)  read  as 
follows: 

Section  205.3 — Exemptkms 

Q  3-7.5:  Compulsory  use — biweekly  loan 
programs.  A  lender  ofTers  consumers  the 
option  of  a  mortgage  loan  involving  biweekly 
payments,  which  results  in  the  repayment  of 
the  loan  in  a  shorter  time  and  in  a  lower  total 
Hnance  charge  that  a  loan  involving  monthly 
payments.  An  integral  part  of  this  option  is  a 
requirement  that  consumers  make  the 
biweekly  payments  by  preauthorized 
electronic  fund  transfers.  Does  this  automatic 
transfer  requirement  violate  the  act's 
prohibition  against  compulsory  use  of 
electronic  fund  transfers? 
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A:  No,  it  does  not.  giten 
flnance  charge  provide  i 
incentive  to  consumers 
section  913) 


Section  2a5.ie— PnmrtI  orisad  Truisfera 

Q  10-1&75:  Preauthoi  ized  debits- 


authorization  by  agent. 


that  tbe  lower 
a  cost-related 
(Section  205.3(dM3). 


A  telemarketing 


company  (directly  or  th  rough  an  agent)  asks 
consumers  to  make  the  monthly  payments  for 
their  purchases  by  prea  uthorized  electronic 
fund  transfers.  If  a  consumer  agrees,  the 
company  obtains  the  consumer's  bank 
account  number  and  colnpletes  a  written 
authorization  based  on  Ihe  telephone 
conversation  (which  thf  company  records). 
The  company  signs  the  authorization  as  the 
consumer's  agent,  sendf  the  authorization  to 
the  consumer's  accounU^holding  financial 
institution,  and  sends  tie  oonsuner  a  written 
confirmation  of  the  traiisaction.  E>oe8  this 
procedure  satisfy  the  requirement  of  the  act 
and  regulation  that  preauthorized  EFTs  may 
be  authorized  by  the  consumer  only  in 
writing? 

A:  ^io.  The  requireme  it  that  preauthorized 
EFTs  may  be  authorize<  by  the  consumer 
only  in  writing  cannot  fa  e  met  by  a  payee 
signing  a  written  author  ization  on  the 
consumer's  behalf,  with  only  an  oral 
authorization  from  the  c  onsumer.  (Nor  does 
the  tape  recording  of  th(  i  telephone 
conversation  constitute  jan  authorization  by 
the  consumer  "in  writing  ("  for  purposes  of  the 
requirement.)  To  allow  1 1  payee  to  complete  a 
written  authorization  fo  -  preauthorized 
EFTs  as  the  consumer's  agent  based  on  a 
telephone  authorization  would  render  the 
statutory  and  regulator^  requirement 
meaningless.  (Section  a  2.10(b)) 


,1015. 


Board  of  Governors  of  t^e  Federal  Reserve 
System,  December  5, 1 
William  W.  WOes, 
Secretary  of  the  Board. 
{PR  Doc.  85-29302  Filed 

BtUJNG  COOE  (ZtO-Ot-M 


12-10-85;  8:45  am] 


DEPARTMENT  OF  Tl  lANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  1,27.  and  29 
[Dodiet  NOw  24S48;  Not  ce  No.  S5-23] 
Helicopter  Minimum  Flightcrew 
Correction 

In  FR  Doc.  85-28231,  beginning  on 
page  48786  in  the  issufe  of  Wednesday, 
November  27, 1985,  tlie  -Notice  No.' 
should  read  as  it  app(  ars  in  the 
bracketed  heading  afa  ove. 

BlUJMa  cooc  ISOS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[ReteM*  No.  34-22671;  File  No.  S7-47-8S] 

Lost  and  Stolen  Securities  Program 
Proposed  Amendments 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rulemaking. 

SUMiaary:  The  Security  and  Exchange 
Conunission  is  publishing  for  comment 
proposed  amendments  to  the  Lost  and 
Stolen  Securities  Program.  The  proposed 
amendments  would:  (1)  Broaden  the 
existing  exemption  firom  Program 
registration  to  include  all  reporting 
institutions  that  limit  their  securities 
activities  exclusively  to  uncertificated 
securities,  global  certificate  securities 
issues  or  securities  for  which  neither 
record  nor  beneficial  owners  can  obtain 
negotiable  securities  certificates;  (2) 
eliminate  the  current  exemptions  bom 
the  reporting  and  inquiry  requirements 
for  registered  government  sectirities, 
seciuity  issues  that  are  not  assigned 
CUSIP  numbers,  and  bond  coupons,  and 
replace  them  with  exemptions  for 
uncertificated  securities,  global 
certificate  securities  issues  and 
securities  for  which  neither  record  nor 
beneficial  owners  can  obtain  negotiable 
securities  certificates;  (3)  reduce  the  de 
minimis  exemption  from  the  inquiry 
requirements  to  securities  transactions 
that  have  a  value  of  $5,000  or  less;  (4) 
narrow  the  customer  exemption  firom  the 
inquiry  provisions  to  circumstances 
where  a  reporting  institution  receives 
securities  certificates  from  a  person  to 
whom  it  previously  had  sold  those 
certificates:  (5)  define  "appropriate  law 
enforcement  agency,"  "uncertificated 
security,"  and  "global  certificate 
securities  issue";  (6)  clarify  that  the 
exemption  from  the  inquiry 
requirements  is  available  only  to  a 
transfer  agent  acting  in  its  capacity  as  a 
transfer  agent  for  an  issue;  and  (7) 
clarify  that  only  the  reporting  institution 
which  originally  reported  a  security 
certificate  as  lost,  missing,  or  stolen 
must  report  the  recovery  of  that  security. 
DATE:  CoRunents  must  be  received  on  or 
before  January  31, 1986. 

ADDRESS:  Interested  persons  should 
submit  written  views,  data  and 
comments  to  John  Wheeler,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  All  comments  should  refer  to  RIe 
No.  S7-47-85  and  will  be  available  for 
public  inspection  at  the  Commission's 
Public  Reference  Room. 


FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  M.  Furey.  Esq.,  at  (202)  272-2416. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Washington,  DC  205M. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
(the  "Commission")  is  proposing  for 
public  comment  amendments  to  Rule 
17f-l  [17  CFR  240.17f-l]  under  section 
17(f)(1)  of  the  Securities  Exchange  Act  of 
1934  (the  "Act"). 

L  Badkground 

Section  17(f)(1)  of  the  Act,  enacted  as 
part  of  the  1975  Securities  Acts 
Amendments,'  was  designed  to  deter 
and  reduce  illicit  trafficldng  in  lost, 
stolen,  missing  and  counterfeit 
securities.  In  that  section.  Congress 
granted  the  Commission  board 
rulemaking  authority  to  establish  a  Lost 
and  Stolen  Securities  Program  (the 
"Program");  to  require  most  financial 
institution  '  to  report  lost,  stolen, 
missing  and  coutnerfeit  securities  to  the 
Commission  or  its  designee;  and  to 
require  those  institutions  to  inquire 
about  the  status  of  secinities  diat  come 
into  their  possession.'  Pursuant  to  this 
authority,  the  Commission  adopted  Rule 
17f-l  in  1976  and  last  amended  ttiat  rule 
in  1979.  ♦ 

The  Program  has  helped  deter  illicit 
trafficking  in  stolen  and  counterfeit 
securities  by  providing  a  centralized 
automated  data  base  for  reporting  losses 
and  inquiring  about  securities 
certificates.  For  example,  since  1979 
approximately  15,500  securities 
certificates  worth  an  estimated  $114 
million  have  been  identified  through  the 
Program  as  securities  previously 
reported  as  lost,  missing,  counterfeit  or 
stolen.  Approximately  19,000  banks, 
brokers  and  other  financial  institutions 
participate  in  the  Program.* 


'  Pub.  L  No.  94-29  Oune  5. 1975). 

'The  types  of  financial  institutions  required  to 
participate  are  enumberated  in  section  17(f)(1)  cHF 
tJie  Act.  See  note  7.  infra. 

» Section  17(f)(1)  of  the  Act,  15  U.S.C.  78q{f)(l) 
(1982). 

'  See  Securities  Exchange  Act  Release  No.  130S3 
(December  10, 1976).  41  PR  54923  (December  16, 
1976)  and  Securities  Exchange  Act  Release  Na 
15867  (May  23. 1979),  44  FR  31500  (May  31. 1979). 

'During  1984.  participating  institutions  reported 
as  missing,  lost,  stolen  or  counterfeit  491.944 
certiftcates  valued  at  approxiinateiy  $1.6  btlKon.  In 
1964,  3402  certiricate  with  an  estimated  value  of 
approximately  $16  million  were  located  through  the 
Program.  At  the  end  of  1984,  the  total  vahie  of  lost, 
missing,  stolen  or  counterfeit  securities  taauMainad 
in  the  Program's  data  base  viras  approximately  SO 
b:llioa  The  lastest  annual  report  on  the  Program 
contains  other  statistics  that  may  be  uaefcil  to 
commenters  in  considering  the  proposed 
amendments  and  can  be  obtained  from  the 
Commission's  Public  Reference  Room. 
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As  noted  above,  Rule  17f-l  was  last 
amended  in  1979,  when  the  Program  was 
but  a  few  years  old.  The  Commisaion 
understands  that  since  that  time,  banks 
and  brokers  using  the  Program  have 
gained  inportant  experience  with  the 
Program  and  are  now  in  a  better 
position  to  assess  the  scope,  costs  and 
benefits  of  the  Program  and  the 
requirements  of  Rule  17f-l. 

Accordingly,  in  an  effort  to  strengthen 
the  Program,  the  Commission  is 
proposing  certain  changes. '"niese 
changes  seek  to  clarify  common 
questions  about  the  Program,  to  codify 
certain  longstanding  interpretations  of 
Rule  17f-l,  to  focus  the  Rule  on 
negotiable  certificated  securities,  and  to 
effectuate  certain  recommendations 
made  by  the  General  Accounting  Office 
r'GAO")  in  its  May  1984  Report  on  the 
Program.' 

II.  Discussion 

A.  Exemption  From  Program 
Registration 

Rule  17f-l  provides  that  all  reporting 
institutions,  absent  an  applicable 
exemption,  must  register  with  the 
Commission  or  its  designee  to 
participate  in  the  Program. 'The  Rule 
provides  two  exemptions  from 
registration.  First,  the  Rule  exempts 
broker-dealers  that  engage  solely  in  the 
sale  of  variable  contracts  or  Hmited 
partnership  interests  and  that  do  not 
take  or  hold  securities  subject  to  the 
reporting  and  inquiry  provisions  of  the 
Rule.*  Second,  the  Rule  exempts 
members  of  an  exchange  that  engage  in 
securities  transactions  only  on  the  floor 
of  the  exchange  and  that  do  not  take  or 
hold  customer  securities. " 

The  Commission  is  proposing  to 
eliminate  the  first  of  these  exemptions 
and  replace  it  with  a  broader,  more 
functional  exemption  for  all  reporting 
institutions  v«4io8e  securities  activities 
involve  exclusively  uncertificated 
securities,  global  certificate  securities 
issues  or  securities  for  which  neither 
record  nor  beneficial  owners  can  obtain 
negotiable  securities  certificates.  To 


'In  accordance  with  section  17A(d)(3)(A)(i)  of  the 
Act  the  Commission  consulted  with,  and  requested 
the  views  of,  the  federal  bank  regulatory  agencies  at 
least  IS  days  prior  to  this  announcement. 

'See  Report  by  the  the  U.S.  General  Accottntmg 
Office:  SECs  Efforts  to  Find  Lost  and  Stolen 
Securities  (May  1964). 

'See  17  CFR  240.17f-l(b).  Reporting  instituUons 
include  at)  national  securities  exchanges,  members 
thereof,  registered  securities  associations,  brokers, 
dealers,  municipal  securities  dealers,  registered 
transfer  agents,  registered  clearing  agencies, 
participants  therein,  members  of  the  Federal 
Reserve  System,  and  banks  that  are  insured  by  the 
Federal  Deposit  Insurance  Corporatioil. 

'See  17  CFR  240.17f-l(bK2). 

'"See  17  CFR  240.l7f-ifb)(l). 


reflect  tliis  proposed  change,  the 
Commission  is  proposing  definitions  for 
"uncertificated  security"  and  "global 
certificate  securities  issue"  in 
subpragraphs  (a)(3)  and  (a)(4) 
respectively.  The  Commission  also  is 
proposing  a  technical  amendment  to 
subparagraph  (b)(1)  to  clarify  that 
exchange  specialists  fall  within  the 
category  of  exempt  entities  nnder  this 
subparagraph. 

1.  Exemptions  for  Reporting  Institutions 
That  Limit  Their  Securities  Activities  to 
Legally  or  FunctionaHy  Uncertificated 
Securities 

Based  cm  experience  administering 
the  Progr/un  since  1979,  the  Commission 
believes  that  the  current  exen^>tion  from 
registration  for  brokers  and  dealers 
engaged  exclusively  in  the  sale  of 
variable  contracts  or  limited  partnership 
interest  and  who  do  not  hold  or  take 
securities  subject  to  the  reporting  and 
inquiry  provisions  is  too  restrictive  and 
should  be  expanded.  For  example,  the 
Commission  understands  that  some 
mutual  funds  do  not  permit  investors  (or 
the  brokers-dealers  vinth  whom  they 
have  accounts)  to  obtain  negotiable 
securities  certificates."  A  broker  or 
dealer  that  limits  its  securitiea  activities 
to  selling  nuitual  funds  of  this  type 
currently  is  not  exempt  from  Pro-am 
registration,  however.  Requiring  such 
brokers  and  dealers  to  register  in  the 
Program  appears  unnecessary  because 
these  broker-dealers  do  not  handle 
securities  certificates  or  have  occasion 
to  make  inquiries  or  reports.  Similarly, 
as  more  issuers  begin  to  experiment 
with  global  certificate  securities  issues 
and  uncertificated  securities  issues,  and 
as  investors  become  more  receptive  to 
such  issues,  the  Commission  expects 
that  some  broker-dealers  and  other 
types  of  reporting  institutions  will  begin 
to  operate  businesses  that  deal 
exclusively  in  these  essentially 
imcertificated  securities.  "To  require 


"  E.g..  Massachusetts  business  trusts  do  not 
permit  investors  in  those  funds  to  obtain  negotiable 
securities  certificates  under  any  circnmstancM. 

"Recently,  investors  have  become  more 
receptive  to  securities  issues  that  do  not  provide 
negotiable  certificates  as  evidence  of  ownership.  As 
states  continue  to  adopt  the  1977  amendments  to  the 
Uniform  Commercial  Code,  which  establish  legal 
principles  governing  the  transfer  of  uncertificated    ' 
securities,  and  as  cost  savings  and  processing 
efficiencies  increase  as  a  result  of  further 
immobilization  of  securities  certificate  in  securities 
depositiories  market  forces  should  encourage 
expanded  use  of  legally  or  functionally 
uncertificated  securities  and  reduce  the  number  of 
negotiable  securities  certificates  outstanding.  For 
example,  global  certificate  securities  issues,  while 
in  certificated  form,  are  functionally  imcertificated 
for  purposes  of  Rule  17f-l  because  beneficial 
owners  are  unable  to  obtain  negotiable  securities 
certificates.  See  note  14.  infra. 


such  entities  to  register  in  the  IVogram 
would  be  unnecessarily  burdensom  and 
would  not  contribute  to  the 
Congressional  goal  of  deterring 
trafficking  in  lost  stolen  or  counterfeit 
securities.  Accordingly,  the  proposed 
amendments  would  exempt  from 
registration  all  reporting  institutions  that 
limit  fteir  securities  activity  exclusively 
to  uncertificated  securities,  global 
certificate  securities  issues  or  securities 
for  which  neither  record  nor  benefitical 
owners  can  obtain  negotiable  secorities 
certificates." 

The  terms  "uncertificated  security" 
and  "global  certificate  securities  issue" 
are  defined  in  proposed  subparagraphs 
(a)(3)  and  (a)(4)  of  the  Rule.  To  avoid 
confusion,  proposed  subparagraph  (a)(3) 
cross-references  the  definition  of 
uncertificated  security  in  the  1977 
officid  version  of  the  Uniform 
Commercial  Code.  '*  Proposed 
subparagraph  (a)(4)  defines  "global 
certificate  securities  issue"  as  a 
securities  issue  for  which  the  issuer 
prints  a  single  master  securities 
certificate  representing  the  entire  issue 
and  registers  that  certificate  in  a 
registered  cleetring  agency's  nominee 
name." 

The  Commission  believes  tftat  the 
proposed  amendments  would  exempt 
from  registration  in  the  Program  all 
reporting  institutions  that  limit  their 
securities  activities  to  securities  for 
which  negotiable  securities  certificates 
cannot  be  lost,  misplaced,  counterfeited 
or  stolen.  Because  such  entities  will  not 


"For  example,  the  OpUotu  Clearing  Corpora tion 
("OCC").  a  registered  clearing  agency,  and  the 
Chicago  Board  Options  Exchange  {"CSOE"),  u 
registered  securities  exchange,  are  ta<|uired  to 
register  in  the  Program.  OCC  and  CBOE.  howevec. 
deal  exclusively  with  options,  which  are 
uncertificated  securities.  Thus,  OCC  and  CBOE,  like 
broker-dealers  that  engage  exclusively  in  the 
purchase  or  sale  of  uncertificated  securities  for 
which  negotiable  securities  certiftcates  camuil  ba 
obtained,  should  not  be  required  to  register  in  the 
Program. 

"UCC  section  8-102(b)  defines  uncertificated 
security  ar  a  share,  participation,  or  other  interest 
in  property  or  an  enterprise  of  the  issuer  or  an 
obligation  of  the  issued  which  is 

(i]  not  represented  by  an  instrument  and  the 
transfer  of  which  is  registered  upon  books 
maintained  for  that  purpose  by  or  on  behalf  of  the 
issuer 

(ii)  of  a  type  commonly  dealt  in  on  aecuritiw 
exchanges  or  markets;  and 

(ill)  either  one  a  class  of  series  or  by  its  lemis 
divisible  into  a  class  or  series  of  shares, 
participations,  interests  or  obligations. 

"In  global  certificate  issues,  no  certiiicaiM  are 
available  to  beneficial  owners,  and  all  dunges  ia 
ownership  are  recorded  in  book-entry  form  at  the 
depository.  For  a  discussion  of  global  certificate 
issues,  see  Division  of  Market  Regulation  Staff  Draft 
Report,  Progress  and  Prospects:  Depository 
Immobilization  of  Securities  and  Use  of  Book-Entry 
Systems;al  17-22  Oune  1985) 
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have  occasion  to  us  e  the  Program, 
requiring  them  to  n  gister  makes  no 
sense.  Conversely,  reporting  institutions 
(particularly  brokeii-dealers  whose 
activities  involve  aiy  security  for  which 
either  record  or  ber  eRcial  owners  can 
obtain  a  negotiable  securities 
certificate)  that  cou  d  have  in  their 
possession,  from  tiipe  to  time,  negotiable 
securities  certificatfs  that  could  be  lost, 
misplaced  or  stolen 
to  register  as  partic 
Program. 


should  be  required 
pants  in  the 


2.  Exemptions  for  C  srtain  Members  of 
National  Securities  Exchanges 

As  noted  above.  Rule  17f-l  currently 
exempts  from  regisi  ration  "(a]  member 
of  a  national  securi  ies  exchange  who 
effects  securities  tn  nsactions 
exclusively  on  the  f  cor  of  the  exchange 
solely  for  other  mer  ibers  and  does  not 
receive  or  hold  cust  jmer  securities." 
The  Commission  ha  9  interpreted  this 
provision  to  exempi  brokers  and  dealers 
that  do  business  on  y  on  the  floor  of  a 
national  seciu-ities  (  xchange  and  who 
do  not  conduct  a  pu  )lic  business.  '* 
Because  these  broki  r-dealers  [e.g.,  floor 
traders,  floor  brokeis,  and  specialists) 
do  not  dehver  or  receive  securities 
certificates,  except  perhaps  from  other 
broker-dealers  or  fmancial  institutions, 
requiring  their  participation  in  the 
Program  does  not  advance  Program 
goals.  Such  broker-dealers  could  receive 
negotiable  securities  certificates  only 
from  other  Program  participants,  who 
already  have  an  oblgation  to  inquire 
about  the  particulansecurities 
certificates.  Thus,  td  clarify  that  these 
broker-dealers  are  axempt  from  Program 
.registration,  the  Cor  imission  is 
proposing  to  delete  he  phrase  "solely 


for  other  members 
(b)(1). 


rom  subparagraph 


B.  Reporting  Requir  iwents 

Rule  17f-l  currenly  requires  that 
reporting  institution  i  report  all  lost, 
missing,  stolen  and  :ounterfeit  securities 
to  the  Commission's  designee  within 
specified  time  frame  s  "  and  to  the 
appropriate  law  enf  )rcement  agency. 
The  proposed  ameni  Iments  would  codify 
Commission  guidelii  les  about  which  law 
enforcement  agenci(  s  Program 


participants  must  nc 


:S! 


I  va  ■v 


"See  Securities  Exchar  g 
FR  20614  {April  5. 1979) 
Release  No.  15867.  44  FR 
1979). 

"Those  time  frames 
the  securities  are  lost  or  n 
stolen)  and.  if  lost  or  mi 
of  criminality,  or  whether 
by  other  means.  See  17 
Commission  invites  coi... 
the  reportmg  lime  frames 
revised,  and  if  so.  why. 


;e  Act  Release  15683. 44 
cunties  Exchange  Act 
:  1300.  31501  (May  31, 


tify.  The  proposed 


depending  on  whether 
issing  (as  opposed  to 

without  any  indication 
delivery  occurs  by  mail  or 
240.17f-l(c).  The 
comnfenters  to  address  whether 
n  Rule  17f-l(c)  should  be 


ss  ng  \ 


'CIR 


amendments  also  would  clarify  Program 
participants'  responsibilities  to  report 
the  recovery  of  certificates  previously 
reported  as  missing,  lost  or  stolen. 

1.  Reports  to  Appropriate  Law 
Enforcement  Agencies 

Rule  17f-l(c)(l)(ii)  currently  requires 
certain  institutions  to  report  to  the 
appropriate  law  enforcement  agency, 
promptly  upon  descovery,  the  theft  or 
loss  of  any  security  where  there  is  a 
substantial  basis  for  believing  that 
criminal  activity  was  involved.  In  1977, 
the  Commission  published  guidelines 
about  which  law  enforcement  agencies 
need  to  be  notified.'* Despite  these 
guidelines,  the  Commission  understands 
that  some  reporting  institutions  remain 
confused  as  to  which  law  enforcement 
agencies  must  be  contacted  in  different 
circumstances. 

The  Commission  believes  that 
codification  of  a  definition  of 
"appropriate  law  enforcement  agency" 
in  new  subparagraph  (a)(2)  should 
eliminate  participant  confusion.  For 
purposes  of  this  section,  appropriate  law 
enforcement  agency  means  one  or  more 
of  the  following:  (1)  The  local  police, 
sheriff  or  similar  authority  in  all  cases 
involving  the  counterfeiting,  theft  or  loss 
of  any  security,  where  there  is 
substantial  basis  for  believing  criminal 
activity  was  involved;  (2)  the  Federal 
Bureau  of  Investigation  ("FBI")  in  all 
cases  involving  the  counterfeiting,  theft 
or  loss,  where  there  is  substantial  basis 
for  believing  criminal  activity  was 
involved:  (a)  of  any  security  in  excess  of 
$5,000,  or  (b)  regardless  of  market  value, 
of  any  security  ft'om  a  federally  insured 
bank  or  of  any  security  which  is  a  direct 
obligation  of,  or  guaranteed  as  to 
principal  and  interest  by,  the  United 
States,  or  any  security  issued  or 
guaranteed  by  a  corporation  in  which 
the  United  States  has  a  direct  or  indirect 
interest;  and  (3)  the  United  States  Secret 
Service  in  all  cases  involving  the  theft, 
loss  or  counterfeiting  or  any  security 
which  is  a  direct  obligation  of,  or 
guaranteed  as  to  principal  and  interest 
by,  the  United  States  or  any  security 
issued  or  guaranteed  by  a  corporation  in 
which  the  United  States  has  a  direct  or 
indirect  interest. 

In  a  number  of  instances,  the  Rule 
would  require  that  more  than  one  law 
enforcement  agency  be  notified  of  a 
theft,  loss  or  counterfeiting.  At  a 
minimum,  reporting  institirtions  must 
contact  the  appropriate  local  law 
enforcement  agency  of  a  theft,  loss  or 
counterfeiting.  Local  law  enforcement 


"See  Securities  Exchange  Act  Release  No.  13832 
(August  5. 1977),  42  FR  41022.  41023.  n.  10  (August 
12. 1977). 


agency  in  this  context  means  the  local 
law  enforcement  agency  at  the  location 
where  the  securities  disappeared.  In 
addition  to  contacting  the  local  police, 
reporting  institutions  also  may  be 
required  to  contact  the  FBI  or  the  U.S. 
Secret  Service.*' 

In  certain  circumstances,  such  as 
discoveries  of  counterfeit  U.S. 
Government-issued  or  guaranteed 
securities,  reporting  institutions  must 
notify  three  law  enforcement  agencies: 
the  local  police,  the  FBI,  and  the  Secret 
Service.  The  Commission  is  concerned 
that  such  multiple  notification 
requirements  may  be  inefficient  and 
burdensome  to  reporting  institutions. 
The  Commission  therefore  requests 
comment  whether  centralizing  in  the 
Commission's  designee  the  requirements 
to  notify  federal  law  enforcement 
agencies  might  ensure  that  those 
agencies  actually  receive  notification, 
and  might  result  in  reduced  compliance 
costs  for  Program  participants.'" 

2.  Recovery  Reports 

Rule  17f-l(c)(4)  requires  reporting 
institutions  to  report  the  recovery  or 
finding  of  any  security  previously 
reported  missing.  lost  or  stolen.  Reports 
must  be  made  to  the  Commission  or  its 
designee  and  to  the  registered  transfer 
agent  for  the  issue  within  one  business 
day  of  the  recovery  or  finding.  This 
obligation  to  report  recoveries,  however, 
is  limited  to  the  institution  which 
originally  reported  the  security  as 
missing,  lost  or  stolen. 

Notwithstanding  the  language  of  Rule 
17f-l(c)(4),  Program  participants 
apparently  are  uncertain  about  their 
reporting  obligations  under  this 
paragraph.  Some  reporting  institutions 
have  interpreted  the  Rule  to  mean  that 
all  reporting  institutions  that  learn  of  a 
recovery  of  a  security  previously 
reported  as  lost,  missing  or  stolen  must 
report  this  recovery  to  the  Commission's 
designee  and  the  registered  transfer 
agent  for  the  seciuity  involved.  Such 
reports  are  not  required  by  the  Rule  and 


"Under  the  proposed  deflnition,  for  example,  if  a 
nonbank  reporting  institution  discovers  the  theft  of 
$7,000  of  corporate  bonds,  that  reporting  institution 
woud  be  required  to  report  the  theft  to  the  local  FBI 
offlce  (because  the  stolen  securities  exceeded  $5,000 
in  principal  amount).  Similarly,  if  a  federally  insured 
bank  discovered  the  theft  of  ^.000  of  corporate 
bonds,  it  would  be  required  to  report  the  theft  to  the 
local  FBI  office,  even  though  the  securities  did  not 
exceed  $5,000  (because  the  securities  were  stolen 
from  a  member  of  the  Federal  Reserve  System  or  a 
bank  whose  deposits  are  insured  by  the  Federal 
Deposit  Insurance  Corporation). 

"Eliminating  the  requirement  under  the  Rule  to 
notify  federal  law  enforcement  agencies  would  have 
no  effect  on  any  independent  notiflcation 
obligations  that  reporting  institutions  may  have 
under  other  laws  or  statutes. 


BEST  COPY  AVAILABLE 
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generate  unnecessary  work  both  for 
Program  participants  and  the 
Commission's  designee. 

The  proposed  amendments  would 
clarify  that  only  the  reporting  institution 
that  originally  reported  a  security  as 
lost,  missing  or  stolen  must  report  the 
recovery  or  finding  of  that  security  to 
the  Commission's  designee  and  the 
registered  transfer  agent  for  the  issue.*' 
By  permitting  deletions  frcnt  the  data 
base  only  on  instructions  from  the 
original  reporting  institution  and  only 
when  the  recovery  report  data  elements 
match  exactly  those  of  the  earlier 
reports,  the  integrity  of  the  data  base  is 
assured.  WThile  recognizing  that  reports 
of  lost,  missing  or  stolen  securities 
certificates  could  remain  in  the  data 
base  even  though  another  reporting 
institution  had  recovered  the  certificates 
in  question,  the  Commission  believes 
that  maintaining  a  slightly  overinclusive 
data  base  is  less  harmful  than  an 
underinclusive  data  base,  which  could 
result  from  permitting  participants  other 
than  the  original  reporting  institution  to 
report  recoveries.  The  proposed 
amendments  would  not  change  the 
current  obligation  to  notify  appropriate 
law  enforcement  agencies  of  a  recovery. 

C.  Inquiry  Requirements 

Subparagraph  (d)(1)  of  the  Rule 
requires  reporting  institutions  (other 
than  transfer  agents]  to  inquire  about 
each  and  every  security  that  comes  into 
their  possession,  unless  an  exemption 
exists.  Currently,  the  Rule  provides  for 
five  exemptions.  First,  if  a  reporting 
institution  receives  a  security  (ttrectly 
from  an  issuer  or  an  issuer's  agent 
during  an  initial  issuance,  the  reporting 
institution  does  not  have  to  inquire 
about  the  status  of  that  security.  Second, 
if  the  reporting  institution  receives 
securities  from  another  reporting 
institution,  inquiry  is  not  required.  Third, 
if  the  reporting'institution  receives 
securities  from  a  customer  and  those 
securities  are  registered  in  the 
customer's  name  or  in  the  nominee 
name  of  the  customer  or  if  the  reporting 
institution  previously  sold  those 
securities  to  the  customer,  no  inquiry  is 
required  (the  "customer  exemption"). 
Fourth,  if  the  securities  are  port  of  a 
transaction  that  involves  $10,000  or  less, 
the  reporting  institution  is  not  required 
to  inquire  about  those  securities  (the  "de 
minimis  transaction  exemption"). 
Finally,  if  the  reporting  institution 
receives  securities  directly  from  a  drop 

''The  Commistion  it  working  with  (he  designee 
to  insure  that  the  desigoee  will  accept  a  recovery 
report  from  a  successor  transfer  agent  in  cases 
where  a  predecessor  transfer  agent  made  the  initital 
loss  report. 


that  is  affiliated  with  a  reporting 
institution  for  purposes  of  receiving  or 
delivering  certificates,  the  reporting 
institution  is  not  required  to  inquire 
about  the  status  of  those  securities. 

The  Commission  is  proposing  three 
amendments  to  subparagraph  (d).  The 
first  change  would  reduce  the  $ia000  de 
minimis  transaction  exemption  to 
$5,000.  The  second  change  would  restrict 
the  scope  of  the  customer  exemption. 
The  third  change  is  a  technical  one  that 
would  clarify  that  transfer  agents  are 
exempt  from  the  inquiry  provisions  of 
the  Rvile  only  when  they  are  acting  in 
their  capacity  as  transfer  agent. 

1.  The  De  Minimis  Transaction 
Exemption 

The  Commission  is  proposing  to  lower 
the  ceiling  of  the  de  minimis  transaction 
exemption  fi<om  $10,000  to  $5,000. 
Currently,  if  a  reporting  institution 
receives  securities  certificates  as  part  of 
a  transaction  valued  at  less  than 
$10,000,  no  inquiry  is  required.  **  This 
ceiling  was  set  in  1979,  after  extensive 
industry  comment.  That  comment 
indicated  that  a  ceiling  below  $10,000 
would  increase  user  expenses 
dramatically.  In  its  May  1984  Report 
concerning  the  Program,  however,  the 
GAO  recommended,  among  other  things, 
that  the  Commission  either  eliminate  or 
reduce  the  $10,000  de  minimis 
transaction  exemption.  Accordingly,  the 
Commission  is  proposing  that  the 
existing  de  minimis  transaction 
exemption  be  lowered  to  $5,000.*'  The 
Commission  requests  that  interested 
parties  specifically  address  whether  a 
de  minimis  transaction  exemption 
continues  to  be  ai^ropriate  aind,  if  so, 
what  the  level  of  that  exemption  should 
be.'*  In  addition  to  considering  whether 
the  exemption  should  be  lowered  to 
$5,000  or  retained  at  $10,000, 
commenters  should  also  consider 
whether  the  ceiling  should  be  raised 
above  $10,000.  In  light  of  the  substantial 


"  Program  participants,  of  course,  may  continue 
to  inquire  whenever  they  wish.  Indeed,  the 
Commission  understands  that  several  Program 
participants  inquire  with  respect  to  all  certificates 
they  receive.  The  Commission  continues  to  expect 
that  responsible  financial  institutions  will  inquire 
whenever  good  business  judgment  dictates, 
regardless  of  transaction  value. 

"  The  Commission  understands  that 
approximately  20%  of  the  daily  inquiries  concern 
securities  transactions  that  are  ralued  at  Wss  than 
$10,000.  The  bulk  of  these  inquiries  concern 
securities  transactions  valued  between  SStfU  and 

Sio.ooa 

"  The  Commission  speciiicaUy  requests 
commenters  to  address  whether  the  incentives  to 
inquire  increase  as  the  dollar  value  of  securities 
increases  and  whether  margin  benefits  exist  from 
mandatory  inquiries  at  levels  below  $10,000  given 
that  Program  participants  can  make  vohintary 
inquiries  without  regard  to  dollar  value. 


industry  comment  on  this  aspect  of  the 
rule  in  1979,  the  Commission  is  not 
adopting  at  this  time  GAO's  conclusion 
that  a  change  in  the  ceiling  is  necessary. 
To  assist  the  Commission  in  balancing 
the  benefits  and  costs  of  different  dollar 
value  ceilings  for  the  transaction 
exemption,  the  Conunission  requests 
commenters  to  provide  estimated  costs 
of  compliance  with  a  $10,000  ceiling,  a 
$5,000  ceiling  and  no  ceihng  at  all. 
Commenters  also  are  asked  to  express 
their  .view  whether  a  lower  ceiling  will 
result  in  a  proportionately  greater 
niunber  of  "hits"  or  recoveries  and.  if  so, 
whedier  in  their  view  this  benefit  offsets 
the  increased  compliance  costs  they 
estimate  the  reduced  ceiling  would 
entail. 

2.  The  Customer  Exemption 

The  Commission  is  proposing  to  limit 
and  clarify  the  exemption  from  Program 
inquiry  requirements  (Rule  17f- 
l(d)(l)(iii))  for  certain  securities 
cralificates  that  are  received  from  a 
Program  participant's  customers.  As 
interpreted  in  die  past  by  the 
Commission'a  Division  of  Market 
Regulation,  the  customer  exemption 
applies  only  where  the  Program 
participant  received  securities 
certificates  registered  in  the  delivering 
customer's  name  and  (1)  the  Program 
participant  on  at  least  one  occasion, 
inquired  of  the  Commission's  designee 
with  respect  to  securities  certificates 
previously  received  from  this  customer; 
or  (2)  the  security  was  previously  sold  to 
the  customer  by  that  reporting 
institution.  The  Commission  is  proposing 
to  modify  this  interpretation  by 
eliminating  the  first  exemption  and 
clarifying  the  second  exemption. 

The  rationale  underlying  the  first 
exemption  (Rule  17f-l(d)(lMiii)(A))  is 
that  once  a  person  engages  in  a  bona 
fide  securities  transaction  with  an 
institution,  that  institution  should  not  be 
required  to  check  that  person's  bona 
fides  in  connection  with  future 
transactions.  The  Commission 
understands  that  purveyors  of  suspect 
securities  could  engage  ih  one  or  two 
legitimate  transactions  with  a  financial 
institution  in  an  effort  to  establish  their 
bona  fides.  Having  established  a  false 
identity  or  a  false  impression  of 
integrity,  these  persons  then  could 
pledge  or  sell  stolen  or  bogus  certificates 
with  a  high  degree  of  confidence  that  the 
institution  will  not  inquire  about  the 
certificates.  To  prevent  this,  the 
Commission  is  proposing  to  eliminate 
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the  exemption  afforded  in  Rule  17f- 
l(dKl)(iii)(A).«» 

Under  ^e  pro  K>sed  amendments,  a 
reporting  institu  ion  would  not  be 
required  to  inqui  re  about  a  securities 
certificate  if  thai  reporting  institution 
previously  had  aelivered  that  certificate 
to  the  presentor,  as  verified  by  the 
internal  records  sf  the  reporting 
institution.  For  ekampie,  if  a  broker- 
dealer's  internal  indicated  that  it 
previously  sold  and  delivered  a 
securities  certificate  to  a  specific 
customer  and  th^t  customer 
subsequently  presents  that  certificate 
for  sale,  the  customer  exemption  from 
the  inquiry  requi  "ements  would  apply. 
Under  these  circiimstances,  the 
institution  should  be  reasonably  assured 
that  the  presentor  and  the  presentment 
are  bona  fide. 

3.  The  Transfer  >  ,gent  Exemption 

Existing  subpa  ragraph  (d)(1)  requires 
all  reporting  institutions,  except  transfer 
agents,  to  inquire  about  all  securities 
that  come  into  th  ;ir  possession  unless 
one  of  five  exem|  itions  is  satisfied.  This 
provision  has  gei  erated  some  confusion 
among  banks  thai  receive  securities 
certificates  in  the  ir  capacity  as 
registered  transfc  r  agents  as  well  as  in 
other  capacities  ( such  as  lenders). 
Accordingly,  the  Commission  is 
proposing  to  ametid  Rule  17f-l(d)(l)  to 
clarify  that  the  exemption  for  transfer 
agents  is  only  avi  lilable  to  reporting 
institutions  that  r  sceive  securities 
certificates  in  the  t  capacity  as  transfer 
agents. 


D.  Securities  Sub 
Reporting  Requi, 

The  Commissi 
amendments  to  p 
decrease  the  nu 
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Id  eliminate  the 
jns  for  registered 
ties,  securities,  that 
iUSIP  numbers  and 
bonds.  In  place  of 
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**  Limiting  the  cuttc^er  exemption  in  this 
manner  appears  to  be  the  only  certain  way  to 
prevent  tuspect  jecurijies  re-enlering  the  flow  of 
conimer<:e  through  existing  or  recently  established 
accounts  at  broker-dealers  and  banks.  The 
Commission  recognized  that  eliminating  this 
exemption  may  result  ki  additional  compliance 
costs  for  Program  participants,  but  nevertheless 
believes  the  propoosal  would  be  appropriate  to 
effectuate  Congressionpl  goals  embodied  in  section 
17(f)(1)  of  the  Act.  The  Commission  welcomes 
allemalive  formulatioi|s  of  this  exemption  that 
might  reduce  compliance  burdens  while  achieving 
Program  goals. 


UMI 


reporting  exemptions  to  transactions  in 
securities  that  do  not  involve    - 
certificates. 

1.  Government  and  Agency  Securities 

Currently,  registered  government 
securities  are  exempt  fii^m  the  reporting 
and  inquiry  provisions  of  the  Rule 
pursuant  to  subparagraph  (f)(1),  while 
government  securities  in  bearer  form  are 
subject  to  the  reporting  and  inquiry 
provisions  of  the  Rule.*"  Program 
participants  have  noted  that  the 
existence  of  different  schemes  for 
government  securities  depending  on 
whether  the  securities  are  in  bearer  or 
registered  form  is  imnecessarily 
confusing  and  burdensome.  The  GAO,  in 
its  Report  on  the  Program,  also 
suggested  that  registered  government 
securities  should  be  subject  to  reporting 
and  inquiry  requirements  and 
recommended  that  the  Commission 
eliminate  the  existing  exemption.  The 
Conunission  agrees  with  the  suggestion 
and  is  proposing  to  eliminate  the 
exemption. 

Because  registered  government 
securities  currently  are  exempt  bom  the 
reporting  and  inquiry  requirements, 
there  seems  to  be  some  confusion 
concerning  whether  government 
securities  dealers  are  exempt  from  the 
Rrogram  registration  requirement.  The 
Commission  notes  that  section  17(0(1)  of 
the  Act  requires  all  brokers  and  dealers 
(including  government  securities  dealers 
that  are  not  registered  as  such  with  the 
Commission  under  section  15  of  the  Act) 
to  register  in  the  Program.  Because  the 
proposed  amendments  would  eliminate 
the  existing  reporting  and  inquiry 
exemptions  for  registered  government 
secuirities  and  would  retain  the 
requirement  for  bearer  securities,  the 
Commission  believes  the  proposal 
should  eliminate  participant  confusion 
and  increase  participant  efficiency  in 
complying  with  the  Rule. 


'*  Inquiries  and  reports  concerning  lost,  stolen  or 
missing  bearer  and  registered  government  securities 
were  originally  proceessed  by  the  Federal  Reserve 
Banks.  In  1979,  however,  the  Board  of  Governors  of 
the  Federal  Reserve  System  advised  the 
Commission  that  the  Federal  Reserve  Banks  no 
longer  wished  to  process  inquires  concerning  lost  or 
stolen  bearer  securities  and  thai  reports  and 
biquires  about  those  securities  should  be  directed 
elsewhere.  Following  notice  and  comment,  the 
Commission  revised  the  Program  to  require  that 
reports  and  inquires  about  lost  or  stolen  government 
bearer  certiricales  be  made  to  the  Commission's 
designee,  at  that  time,  the  Federal  Reserve  Banks 
continued  to  provide  services  similar  to  the  Program 
with  respect  to  registered  government  securities 
issues  of  the  U.S.  Government.  U.S.  Government 
Agencies  and  certain  international  organizations. 
The  Federal  Reserve  Banks,  however,  no  longer 
provide  those  services  for  registered  government 
securities. 


2.  Securities  That  Are  Not  Assigned 
CUSIP  Numbers 

The  Commission  is  proposing  to 
amend  subparagraph  (f)(2]  by 
eliminating  the  existing  exemption  from 
the  reporting  and  inquiry  requirements 
of  the  Rule  for  securities  issues  that  are 
not  assigned  CUSIP  numbers  ("non- 
CUSIP  securities").  The  CUSIP 
numbering  system,  maintained  by 
Standard  and  Poor's  Corporation, 
provides  the  entire  financial  community 
with  a  imique  identification  system  for 
automated  securities  processing. 

Originally,  the  exemption  was  created 
because  non-CUSIP  securities  generally 
have  a  duration  of  less  than  one  year  or 
are  of  local  interest  only.  For  these 
reasons,  they  were  not  considered  prime 
targets  for  illicit  trafficking  in  lost  and 
stolen  secuirities.  As  the  Program  has 
matured,  however,  the  Commission  has 
received  nimierous  requests  to  enter 
information  into  the  data  base  about 
lost  or  stolen  non-CUSIP  securities." 

The  Commission  believes  that 
inclusion  of  non-CUSIP  seciuities  within 
the  Program's  parameters  provides 
important  benefits  to  the  public  and 
Program  users,  without  imposing 
significant  additional  biudens  on 
reporting  institutions  or  the 
Commission's  designee.  The 
Commission,  therefore,  specifically 
requests  comment  from  Program 
participants  on  the  costs  and  benefits  of 
mandatory  reporting  and  inquiry  for 
securities  that  are  not  assigned  CUSIP 
numbers. 

3.  Bond  Coupons 

The  Commission  is  proposing  to 
eliminate  the  existing  exemption  from 
the  reporting  and  inquiry  requirements 
with  respect  to  bond  coupons.  The 
Commission  understands  that  no 
centralized  data  base  currently  exists 
where  broker-dealers  and  banks  can 
routinely  report  and  inquire  about  the 
validity  of  bond  coupons.  In  addition, 
the  proposal  would  effectuate  GAO's 
recommendation  that  the  Commission 
increase  the  scope  of  the  Rule's 
reporting  and  inquiry  requirements. 
Commenters  specifically  are  invited  to 
address  the  relative  costs  and  benefits 
of  adopting  this  proposal. 


"Recently,  the  Commission's  designee 
established  an  identification  system  for  non-CUSIP 
securities.  Participants  wishing  to  report  and  inquire 
about  securities  that  are  not  assigned  CUSIP 
numbers  have  been  able  to  do  so  for  several 
months. 
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4.  Exemptions  for  Transactions  That  Do 
Not  Involve  Certificates 

The  Commission  is  proposing  new 
exemptions  from  the  reporting  and 
inquiry  provisions  of  the  Rule  for 
uncertificated  securities,  global 
certificate  securities  issues  and 
securities  for  which  neither  record  nor 
beneHcial  owners  can  obtain  negotiable 
securities  certificates.**  The  Commission 
also  is  proposing  to  revise  existing 
subparagraphs  (c)  and  (d)  to  clarify  that 
reporting  and  inquiry  requirements  only 
apply  in  connection  with  the  handling  of 
securities  certificates.  Thus,  participants 
would  not  have  to  report  or  inquire 
about  essentially  uncertificated 
securities. 

m.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

November  29, 1985,  the  Commission 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (the  "Analysis")  hi 
accordance  with  5  U.S.C  603  as 
amended  by  the  Regulatory  Flexibility 
Act  (the  "RFA")  regarding  the  proposed 
amendments  to  Rule  17f-l.  The 
following  is  a  summary  of  the  Analysis. 

The  Analysis  notes  that  the 
amendhients  to  this  Rule  are  being 
proposed  as  part  of  the  Commission's 
review  of  the  Lost  and  Stolen  Securities 
Program.  The  Analysis  notes  that  the 
proposed  amendments  to  Rule  17f-l 
would  affect  approximately  4.618 
broker-dealers,  2  national  securities 
exchanges  and  1,400  registered  transfer 
agents  that  qualify  as  "small  entities  for 
purposes  of  the  RFA.  Under  the 
proposed  amendments,  these  entities 
generally  would  incur  increased 
compliance  costs  as  a  result  of  the 
proposed  elimination  of  several  current 
exemptions  from  the  reporting  and 
inquiry  provisions  of  Rule  17f-l.  More 
specifically,  the  proposed  amendments 
would  eliminate  the  exemptions  from 
the  reporting  and  inquiry  requirements 
for  registered  government  securities, 
seciuity  issues  that  are  not  assigned 
CUSIP  numbers  and  bond  coupons  and 
replace  them  with  exemptions  for 
uncertificated  securities,  global 
certificate  securities  issues  and 
securities  for  which  neither  record  nor 
beneficial  owners  can  obtain  negotiable 
securities  certificates.  In  addition,  the 
proposed  amendments  would  reduce  the 
de  minimis  exemption  fix)m  the  inquiry 
requirements  of  the  Rule  to  securities 
transactions  that  have  an  aggregate 
value  of  $5,000  or  less,  and  narrow  the 
customer  exemption  fi-om  the  inquiry 


provisions  of  the  Rule  to  circumstances 
where  a  reporting  institution  receives 
securities  certificates  from  a  person  to 
whom  it  previously  had  sold  these 
certificates.  These  changes  affect 
reporting  institutions  because  these 
institutions  will  be  obligated  to  report 
and  inquire  about  more  securities 
certificates." 

The  Commission  estimates  in  the 
Analysis  that  the  total  impact  of  the 
proposed  amendments  may  result  in 
approximately  a  20%  increase  in  the 
total  number  of  loss  reports  and 
inquiries  the  Commission's  designee 
receives.  Based  on  1984  Program 
statistics,  a  20%  increase  in  the  number 
of  certificates  reported  and  inquired 
about  would  result  in  additional  costs  of 
approximately  $122,300.  While  this 
figure  is  not  insignificant,  the 
Commission  believes  that  this  cost, 
which  would  be  prorated  among 
Program  participants  based  on 
institution  size  and  classification,  would 
not  unduly  burden  any  specific  group  of 
participants.  In  addition,  the 
Conmiission  believes  that  the  potential 
benefits  derived  from  removing 
additional  lost  and  stolen  certificates 
from  the  flow  of  commerce  may 
outweight  the  additional  costs. 

The  Commission  also  notes  that  the 
proposed  amendments  would  broaden 
the  existing  exemption  from  registration 
to  include  all  reporting  institutions  that 
limit  their  activities  to  legally  and 
functionally  uncertificated  securities.  As 
the  existing  registration  exemptions 
applies  to  broker-dealers  that  engage 
exclusively  in  the  sale  of  variable 
contract  and/or  limited  partnership 
interests,  the  number  of  reporting 
institutions  exempt  from  registration 
may  increase,  though  the  Commission 
does  not  believe  that  any  increase  will 
be  significant  until  a  substantially 
greater  number  of  securities  issues 
become  uncertificated! 

A  copy  of  the  Analysis  may  be 
obtained  by  contacting  Joseph  M.  Furey, 
Esq.,  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington,  DC 
20549. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  Recordkeeping 
Requirements;  Securities. 


"The  terms  "uncertificated  securities."  and 
"global  certificate  securities  issues"  would  be 
deflned  in  Rule  17f-l(a).  See  discussion  supra  at 
notes  12-13. 


"While  the  proposed  amendments  would  make 
additional  changes  to  the  Rule,  these  changes  would 
not  increase  the  number  of  reports  and  inquiries 
that  reporting  institutions  would  be  required  to 
make  and  therefore  would  not  aHect  compUance 
costs. 


IV.  Statutory  Basis  and  Text  of 
Amendments 

The  Commission  proposes  to  amend 
Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

Part  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Sec.  23, 48  SUt.  901.  as 
amended,  (15  U.S.C.  78w)  *  *  *  Section 
240.17f-l  it  also  authorized  under  sections  2. 
17  and  17A  48  SUt.  891. 89  Stat  137, 141  (15 
U.S.C.  78b.  78q.  78q-l). 

2.  Section  240.17f-l  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (b)(2), 
{c)(4).  (d)(1),  (e),  and  (f),  amending 
paragraphs  (c)(l)(i)  (first  sentence), 
(c)(l)(ii),  (c)(2)  introductory  text  (two 
places  in  first  sentence),  and  (c)(3]  by 
removing  the  word  "security"  and 
replacing  it  with  the  words  "securities 
certificates,"  amending  paragraphs 
(c)(2)(i),  (ii),  and  (iii)  by  adding  the  word 
"certificates"  after  the  first  word 
"Seciuities"  in  each  paragraph,  and  by 
amending  paragraphs  (c)(2)(iii)(A),  (B), 
(C),  and  (D)  by  adding  the  word 
"certificates"  after  the  word  "securities" 
in  the  first  phrase  of  each  paragraph. 

(Note:  Arrows  indicate  text  proposed  to  l>e 
added.  Brackets  indicate  text  proposed  to  be 
removed.) 

§  240.17f-1  Requirwwnts  for  reportina 
and  inquiry  witli  respect  to  missing,  lost, 
counterfeit  or  stolen  securities. 

(a)  Definition's.  (!)■<  Reporting 
institution.  For  purposes  of  this  section, 
the  term  "reporting  institution"  shall 
include  every  national  securities 
exchange  association,  broker,  dealer, 
municipal  securities  dealer,  registered 
transfer  agent  registered  clearing 
agency,  participant  therein,  member  of 
the  Federal  Reserve  System  and  bank 
whose  deposits  are  insured  by  the 
Federal  Dkeposit  Insurance  Corporation. 

►(2)  Appropriate  law  enforcement 
agency.  For  purposes  of  this  section, 
appropriate  law  enforcement  agency 
shall  mean:  (i)  the  local  police,  sheriff,  or 
similar  authority  in  all  cases  involving 
the  counterfeiting,  theft  or  loss  of  any 
security  where  there  is  a  substantial 
basis  for  believing  criminal  activity  was 
involved;  and  (ii)  Federal  Bureau  of 
Investigation  in  all  cases  involving  the 
coimterfeiting,  theft,  or  loss  where  there 
is  a  substantial  basis  for  believing 
criminal  activity  was  involved,  of  any 
security  in  excess  of  $5,000,  or, 
regardless  of  maricet  value,  of  any 
security  from  a  federally  insured  bank 
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or  of  any  security  w  hich  i*  a  direct 
obligation  of.  or  gui  ranteed  as  to 
principal  and  inter^t  by.  the  United 
States  or  any  security  issued  or 
guaranteed  by  a  cofporation  in  which 
the  United  States  his  a  direct  or  indirect 
interest  regardless  if  value;  and  (iii) 
United  States  Secrejt  Service  in  ah  cases 
involving  the  theft  br  counterfeiting  of 
any  security  which  Is  a  direct  obligation 
of,  or  guaranteed  aa  to  princrpai  and 
interest  by.  the  United  States  or  any 
security  issued  or  guaranteed  by  a 
corporation  in  whicji  the  United  States 
has  direct  or  indireQt  interest 

(3)  Uncertificated  security.  For 
purposes  of  this  secjiion,  uncertificated 
security  shall  have  vie  meaning  adopted 
in  section  8-102(b)  cf  the  official  1977 
version  of  the  Unifo  to  Conunercial 
Code. 

(4)  Global  certifio  ite  securities  issue. 
For  purposes  of  this  section,  global 
certificate  securities  issue  shall  mean  a 
securities  issue  for  \  rhich  a  single 
master  certificate  re;  )resenting  the  entire 
issue  is  registered  in(  the  nominee  name 
of  a  registered  clearkig  agency  and  for 
which  beneficial  ow  lers  may  not 
receive  negotiable  si  icurities 
certificates.  •< 

(b)  *  •  • 

(1)  A  member  of  a  national  securities 
exchange  who  effect »  securities 
transactions  exclusifely  on  the  floor  of 
the  exchange  [soielyior  other  members] 
and  does  not  receivd  or  hold  customer 
securities;  and 

(2)  A  ►reporting  ii  istitution  that  limits 
its  securities  activities  exclusively  to-4 
(broker  or  dealer  whp  is  engaged 
exclusively  in  the  safe  or  variable 
contracts  and/or  hm|ted  partnership 
interests!  ►uncertifi 
global  certificate  set 
securities  issues  for  \ 
record  nor  beneficial 
negotiable  securities: certificates.-^  (and 
does  not  receive  or  hiold  securities  that 
are  subject  \a  the  provisions  of 
paragraphs  (c>and  [A]  herein.] 

(c)  Reporting  requirements  *  *  * 
14)  Recovery.  (Evefy  reportmg 

institution  shall  repoft  the  recovery  or 
finding  of  any  security  previously 
reported  missing,  kjgfor  stolen  pursuant 
to  this  section  to  the  Commission  or  its 
designee  and  to  a  re^stered  transfer 
agent  for  the  issue  within  one  business 
day  of  such  recovery,  or  finding.  If  a 
report  of  stolen  secuBties  was  aiade  to 
the  appropriate  law  enforcement 
agency,  a  report  of  silch  recovery  shall 
also  be  made  to  such  agency.  Recovery 
may  only  be  reported  by  the  institution 
which  reported  the  m  curity  as  missing, 
lost  or  stolen.]  ^Evei  y  reporting 


3ted  securities, 
tirities  issues  or  any 
vhich  neither 
I  owners  can  obtain 


institotion  that  origntaily  reported  a  lost, 
missing  or  stolen  securities  certificate 
pursuant  to  this  section  shall  report 
recovery  of  that  securities  certificate  to 
the  Commission  or  its  designee  and  to  a 
registered  transfer  agent  for  the  issue 
within  one  business  day  of  such 
recovery  or  finding.  Every  reporting 
institution  that  originally  reported  a 
securities  certificate  as  stolen  shaH  also 
notifiy  each  appropriate  law 
enforcement  agency  it  originally  notified 
that  the  securities  certificate  has  been 
recovered.  ■< 


(d)  Reguired  inquiries.  (1)  Every 
reporting  institution  except  a  [registered 
transfer  agent  ►reporting  institution 
acting  in  its  capacity  as  transfer  agent 
for  an  issue  •<  shall  inquire  of  the 
Commission  or  its  designee  with  respect 
to  every  securit[yj^ie8  certificate-^ 
which  comes  into  its  possession  or 
keeping,  whether  by  pledge,  transfer  or 
otherwise,  to  ascertain  whether  such 
securit[y]^ie8  certificate-^  has  been 
reported  as  missing,  lost,  counterfeit  or 
stolen,  unless 

(i)  The  secarit[y]»-ies  certificate-^  is 
received  directly  from  the  issuer  or 
issuing  agent  at  issuance; 

(ii)  The  8ecurit(y]^ies  certificate-^  is 
received  from  another  reporting 
insti(ution  or  from  a  Federal  Reserve 
Bank  or  Branch; 

(iii)  [The  security  is  received  from  a 
customer  of  the  reporting  institution  and 

(A)  Is  registered  in  the  name  of  such 
customer  or  its  nominee,  or 

(B)  Was  previously  sold  to  such 
customer,  as  verified  by  the  internal 
records  of  the  reporting  institution;] 
►The  securities  certificate  presented 
was  previously  sold  to  the  presenter  by 
the  reporting  institution,  as  verified  by 
the  internal  records  of  the  reporting 
institution;  ■< 

(iv)  The  securif[yj^ies  certificate  is 
received  as  a-<  (is)  part  of  a  transaction 
which  has  an  aggregate  value  of 
[$10,000]  ►$5,000-«;  or 

(v)  The  securit[yj^-ies  certificate-^  is 
received  directly  fi-om  a  drop  which  is 
affiliated  with  a  r^>orting  institution  for 
the  purposes  of  receiving  or  delivering 
certificates  on  behalf  of  the  reporting 
institution. 

(e)  Permissfve  Reports  and  Inquiries. 
Every  reporting  institution  may  report  to 
or  inquire  of  the  Commission  or  its 
designee  with  respect  to  any 
securit(y]^ies  certificate-^  not 
otherwise  required  by  this  section  to  be 
the  subject  of  a  report  or  inquiry ►. 
except  for  the  reportioa  of  recovery  of 


previously  reported  lost,  missing  or 
stolen  certificates. •<  The  Commission 
on  written  request  or  upon  its  own 
motion  may  permit  reports  to  and 
inquiries  of  the  system  by  any  other 
person  or  entity  upon  such  terms  and 
conditions  as  it  deems  appropriate  and 
necessary  in  the  public  interest  and  for 
the  protection  of  investors. 

(f)  Exemptions.  The  following  types  of 
securities  are  not  subject  to  paragraphs 
(c)  and  (d)  [,  above:]^  of  this  section:-^ 

[(1)  Registered  securities  of  the  United 
.  States  Government,  any  agency  or 
instrumentality  of  the  United  States 
Government,  the  International  Baitk  for 
Reconstruction  and  Development,  the 
Inter-American  Development  Bank  or 
the  Asian  Development  Bank»  and 
counterfeit  securities  of  such  entities; 

(2)  Security  issues  not  assigned  CUSIP 
numbers; 

(3)  bond  Coupons.} 

►(1)  Uncertificated  securities; 

(2)  Global  certificate  securities  issues; 
and 

(3)  Any  securities  issue  for  which 
record  or  beneficial  owners  cannot 
obtain  a  negotiable  securities 
certificate.  •< 


By  the  Commission. 

Dated:  ^k)venlber  29, 1986. 
John  Whaalac. 
Secretary. 
(PR  Doc  29274  Filed  12-10-85;  8:46  amj 

BIUJNQ  CODE  MIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMUN  SERVICES 

Social  Security  Administratioii 

20  CFR  Part  404 

Federal  Oid-Age,  Survivors  and 
Disability  Insurance;  Coverage  of 
Employees  of  State  and  Local 
Government;  Extension  for  State 
Assessments,  etc 

Correction 

In  FR  Doc.  85-28601.  beginning  on 
page  4^97  in  the  issue  of  Monday. 
December  2. 1985.  make  the  following 
correction: 

On  page  49398.  first  column,  fourth 
line  of  9  404.1281(a)(2)(i).  "or"  should 
have  read  "on". 

BILUNQ  COM  tSW-OVM 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  800 

AvaliabHity  of  Petition  To  Initiate 
Rulemaking;  Surface  Coal  Mining  and 
Reclamation  Operatlona;  Permanent 
Regulatory  Program;  Liability 
Insurance;  Bonding 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Notice  of  availability  of  a 
petition  to  initiate  rulemaking  and 
request  for  comment. 

summary:  The  Office  of  Surface  Mining 
(OSM)  seeks  comments  regarding  the 
rule  change  suggested  in  a  petition, 
submitted  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act 
(the  Act),  to  amend  OSM's  existing 
liability  insurance  regulations. 

The  suggested  change  in  the  rules 
would  allow  the  filing  of  the  certificate 
of  liability  insurance  at  the  time  of  filing 
of  the  bond  rather  than  at  the  time  of 
permit  application.  The  comments  on 
the  rule  change  suggested  in  the  petition 
will  assist  the  Director  of  OSM  in 
making  the  decision  whether  to  grant  or 
deny  the  petition. 
DATES:  OSM  will  accept  written 
comments  on  the  petition  until  5:00  p.m. 
eastern  standard  time  on  January  27, 
1986. 

address:  Written  comments  must  be 
mailed  to  the  Office  of  Surface  Mining, 
U.S.  Department  of  the  Interior,  Division 
of  Permit  and  Environmental  Analysis, 
1951  Constitution  Ave.,  NW., 
Washington,  DC  20240  or  hand- 
delivered  to  the  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
Division  of  Permit  and  Environmental 
Analysis.  Room  5111, 1100  L  St.,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Mancino  at  the  Washington,  DC, 
address  listed  above  (telephone:  202- 
343-5143). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Commenting  Procedures 

Written  Comments 

Written  comments  on  the  suggested 
change  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
petition,  and  should  explain  the  reasons 
for  the  comment.  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  may  not  necessarily  be 
considered  or  included  in  the 
administrative  record  on  the  petition. 
OSM  cannot  ensure  that  written 


comments  received  or  delivered  during 
the  comment  period  to  any  location 
other  than  that  specified  under 
"Address"  above  will  be  considered  and 
included  in  the  administrative  record  on 
this  petition. 

A  vailability  of  Copies 

Additional  copies  of  the  petition  and 
copies  of  30  CFR  Part  800  are  available 
for  inspection  and  may  be  obtained  at 
the  location  listed  under  "ADDRESS". 

Public  Meetings 

OSM  will  not  hold  a  public  hearing  on 
the  proposed  revision,  but  OSM 
personnel  will  be  available  to  meet  with 
the  public  during  business  hours,  9:00 
a.m.  to  5:00  p.m.,  during  the  comment 
period.  In  order  to  arrange  such  a 
meeting,  call  or  write  to  the  person 
listed  above  under  "FOR  further 

INFORMATION  CONTACr". 

n.  Background  and  Substance  of 
Petition 

OSM  received  a  letter  dated  October 
2. 1984,  from  Mr.  Terrance  M.  Toole, 
President  of  Geological  Consultants, 
Inc.,  Fort  Payne,  Alabama  as  a  petition 
for  rulemaking  to  revise  30  CFR  800.60. 
The  change  suggested  was  to  allow  a 
coal  mine  operator  to  submit  the 
certificate  of  Uability  insurance  at  the 
same  time  as  an  operator  would  submit 
a  bond. 

Pursuant  to  section  201(g)  of  the  Act. 
£my  person  may  petition  for  a  change  in 
OSM's  permanent  program  rules  which 
appear  in  30  CFR  Chapter  VII.  The  Act 
allows  for  a  period  of  90  days  within 
which  to  decide  to  grant  or  deny  a 
petition  (Section  201(g)(4);  30  U.S.C. 
1211(g)(4)).  Under  the  applicable 
regulations  for  rulemaking  petitions,  30 
CFR  700.12(c).  the  Director  first 
determines  whether  the  petition  may 
have  a  reasonable  basis.  The  Director 
has  determined  that  the  petition  for 
amendment  of  the  regulations  has  a 
sufficient  basis  to  seek  comments  on  the 
proposed  rule  change.  The  text  of  the 
petition  appears  as  an  appendix  to  this 
notice. 

This  notice  seeks  public  comments  on 
the  suggested  amendment.  At  the  close 
of  the  comment  period,  a  decision  will 
be  made  whether  to  grant  or  deny  the 
petition.  If  the  decision  is  made  to  grant 
the  petition,  rulemaking  proceedings  will 
be  initiated  in  which  public  comment 
will  again  be  sought  before  any  final 
rulemaking  notice  appears.  If  the 
decision  is  made  to  deny  the  entire 
petition  no  further  rulemaking  action 
will  occur  pursuant  to  the  petition. 

III.  Procedural  Matters 

Publication  of  this  notice  of  the  receipt 


of  the  petition  for  rulemaking  is  a 
preliminary  step  in  the  rulemaking 
process.  If  a  decision  is  made  to  grant 
the  petition,  a  formal  rulemaking 
process  will  be  initiated.  Thus,  no 
regulatory  flexibility  analysis  is  needed 
at  this  stage,  nor  is  a  regulatory  impact 
analysis  necessary  under  Executive 
Order  No.  12291. 

Publication  of  this  notice  does  not 
constitute  a  major  Federal  action  having 
a  significant  effect  on  the  human 
environment  for  which  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
42  U.S.C.  4322(2)(C),  is  needed. 

List  of  Subjects  in  30  CFR  Part  800 

Coal  mining.  Insurance,  Reporting 
requirements.  Surety  bonds,  Surface 
mining,  Underground  mining. 

Dated:  December  6, 1985. 
Canon  W.  Gulp, 
Acting  Director. 

Appmidix 

The  text  of  the  petition  dated  October 
2, 1984.  fit)m  Mr.  Terrance  M.  Toole,  is 
as  follows: 

PedtioD  to  initiate  lulemaking 

30  CFR  700.12 

Please  accept  this  letter  at  a  petition  on 
behalf  of  myself  and  my  clients  under  the 
above  referenced  rule  to  amend  regulation  30 
CFR  800.60.  This  regulation  deals  with  the 
submittal  of  a  certificate  of  liability  insurance 
simultaneous  to  submittal  of  the  permit 
appUcation.  It  is  requested  this  regulation  be 
amended  to  allow  the  operator  to  submit  this 
certificate  at  the  same  time  as  bonds.  By 
requiring  the  certificate  of  liability  insurance 
to  be  submitted  at  the  time  of  permit 
application  an  undue  and  uimecessary 
hardship  is  being  placed  on  the  operator, 
since  he  will  incur  approximately  six  (6) 
months  of  premium  cost  needlessly.  By 
allowing  an  amendment  of  this  regulation  (30 
CFR  800.60)  you  will  be  saving  the  operators 
a  great  deal  of  expense  without  any 
disruption  of  the  permitting  process  thus  far 
established. 

If  it  is  felt  a  public  hearing  is  needed,  it  will 
be  requested.  However,  as  this  is  such  a 
trivial  amendment  I  do  not  feel  a  hearing  is 
warranted.  If  in  your  opinion  it  is  felt  this 
amendment  can  not  be  made  without  a  public 
hearing  then  please  accept  this  as  a  formal 
request. 

Your  cooperation  in  this  matter  is  greatly 
appreciated. 

[PR  Doc.  85-29390  Filed  12-10-«5:  8:45  amj 
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VETERANS  ADMINISTRATION 
38CFRPart19 

Appeal*— QeiMrk;  RulM  Of  Practic* 

AGOlcv:  Veterani  i  Adaiinistnition. 
AcnoNc  Proposed  regulations. 


ssedi 
evit 


summary:  The  Veterans  Administration 
is  proposing  to  aiaend  its  regulatioiis  to 
clarify  that  a  response  is  not  required  to 
the  Supplemental!  Statement  of  the  Case 
provided  that  a  titaely  response  has 
been  made  to  the  jStatement  of  the  Case. 
The  Board  of  Vet$rans  Appeals  is  alao 
amending  its  Rul^s  of  Practice  to  include 
lay  as  a  result  of 
lation.  The  birthday 
1.  Jr..  will  be 
20,198a 
must  be  received  by 


an  additional  hoi 
recently  passed 
of  Martin  Luther 
observed  on  Jan 

DATES:  Comment 
January  10. 1986. 

ADDRESSES:  Inter  (sted  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposal  to  the  Administrator  of 
Veterans  Affairs  C71A).  Veterans 
Administration,  810  Vermont  Avenue, 
N.W.,  Washingtoi  DC  20420.  All  written 
comments  receiv^  will  be  available  for 
inspection  in  the  Veterans  Services  Unit. 
Room  132,  at  the  above  address  only 
between  the  hours  of  8:00  a  jn.  and  4:30 
p.m.  Monday  throjigh  Friday  (except 
holidays)  until  Jai^ary  27. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jan  Donsbach,  Special  (Legal) 
Assistant  to  the  Cfiairman,  Board  of 
Veterans  Appeal^  Veterans 
Administration.  810  Vermont  Avenue, 
N.W..  Washingtoii  DC  20420  (202-389- 
2978). 

SUPPLEMENTARY  4pORMATION:  The  VA 

is  proposing  to  aniend  38  CFR  19.129(b), 
and  add  a  new  paragraph  (c).  This  is 
necessary  because  the  last  sentence  in 
38  CFR  19.129(b)  skates  that  "Where  a 
supplemental  statement  of  the  case  is 
furnished,  a  period  of  30  days  will  be 
allowed  for  respo^. "  This  has  been 
interpreted  to  mean  that  veterans  are 
required  to  respoi|d  to  the  supplemental 
statement  of  the  c^se.  A  new  paragraph 
(c)  to  include  the  l^st  sentence  from  38 
CFR  19.129(b)  haslbeen  prepared  to 
more  deariy  expliin  this  rule  of 
practice. 

The  VA  is  also  ^mending  38  CFR 
19.132  pursuant  tolPub.  L  98-144  (Public 
Holiday— Birthdat  of  Martin  Luther 
King.  Jr.).  Pub.  L  98-144  was  approved 
November  2. 1983.  and  shall  be  effective 
the  third  Monday  in  January  1986. 

The  Administra  or  has  certified  that 
these  regulations  i  «11  not.  if 


promulgated,  have 


economic  impact  (  n  a  Sttbatantial 


a  significant 


number  of  nnaM  entities  as  they  are 
defined  in  die  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  e05(b),  this  regulation  therefore  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604.  It 
will  have  no  significant  direct  impact  on 
small  entities  (i.e.,  small  businesses, 
small  private  and  nonprofit 
organizations,  and  small  governmental 
jurisdictions). 

The  Agency  has  also  detomined  tliat 
these  regulations  are  nonmajor  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  They  will  not  result 
in  any  signijflcant  effect  on  the  economy, 
they  will  not  have  any  significant  impEu:t 
upon  private  or  governmental  costs,  and 
they  will  not  affect  business  enterprises 
or  otherwise  have  any  adverse  effect  on 
the  economy. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  involved. 

List  of  Subjects  in  38  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved  November  21, 198S. 
By  dbectioo  of  the  Administra  tioo. 
Everett  Alvaox.  Jr., 

Deputy  Administrator. 

PART  1»-(AIIEN0ED] 

38  CFR  Part  19.  Board  of  Veterans 
Appeals,  is  amended  as  follows: 

1.  Section  19.129  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b)  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§19.129    Riiie29;llmellmNferfMng. 

*        *        •        •        • 

(c)  Response  to  supplemental 
statement  of  the  cose.  Where  a 
supplemental  statement  of  the  case  is 
furnished  in  accordance  with  Rule  22 
(§  19.122).  a  period  of  30  days  will  be 
allowed  for  response.  Response  to  a 
supplemental  statement  of  the  case  is 
optional  and  is  not  required  for  the 
perfection  of  an  appeal;  provided, 
however,  that  nothing  in  this  paragraph 
shall  be  ccnstmed  as  negating  the 
requirement  noted  in  paragraph  (b)  for 
an  appropriate  substantive  appeal  in 
response  to  the  statement  of  the  case. 
(38  U.S.C.  4005(d)(3)) 

2.  Section  19.132  is  amended  by 
adding  another  holiday.  The  section  is 
revised  to  read  as  follows: 

§19.132    Rii<«32.le«tfholMay«. 

For  die  purpose  of  Rule  31  (i  19.131), 
the  legal  holidays,  in  addition  to  any 
other  day  appointed  as  a  holiday  by  the 
President  or  the  Congress  of  the  United 
States,  are  as  follows:  New  Year's 


Day— January  1;  trauguration  Day — 
January  20  of  every  fourth  year  or,  if  the 
20th  falls  on  a  Sunday,  the  next 
succeeding  day  selected  for  public 
observance  of  the  inauguretion;  MuHn 
Luther  King,  Jr.'s  Birthday — third 
Monday  in  January;  Washington's 
Birthday — third  Mortday  in  February; 
Memorial  Day — last  Mcmday  in  May; 
Independence  Day — July  4;  Labor  Day — 
first  Monday  in  September;  Columbus 
Day — second  Monday  in  October; 
Veterans'  Day — November  11; 
Thanksgiving  Day — fourth  Thursday  in 
November  and  Christmas  Day — 
December  25.  (5  U.S.C.  6103) 

[FR  Doc  85-29357  Filed  12-10-S5;  8c45  am] 
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VETERANS  ADMINISTRATION 
DEPARTMENT  OF  DEFENSE 
38  CFR  Part  21 

Veteran*  EducatkN^  Educational 
Assistance  Test  Program 

AGENCY:  Veterans  Administration  and 
Department  of  Defense. 

ACTION:  Proposed  regulations. 

summary:  These  proposed  regulations, 
issued  jointly  by  the  VA  (Veterans 
Administration)  and  the  Department  of 
Defense  are  designed  to  implement 
those  provisions  of  the  Department  of 
Defense  Authorization  Act,  1981.  which 
were  codified  as  chapter  107,  title  10. 
United  States  Code.  These  provisions 
established  an  Educational  Assistance 
Test  Program  which  is  available  to  some 
individuals  who  enlisted  or  reenlisted  in 
the  Army,  Navy.  Air  Force  and  Marine 
Corps  after  September  30, 1980  and 
before  October  1. 1981.  These 
regulations  will  implement  this  program. 
DATES:  Comments  must  be  received  on 
or  before  January  10. 1986.  It  is  proposed 
that,  in  accordance  with  Pub.  L  96-342, 
'  these  regulations  be  made  effective 
September  8, 1980. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding 
these  proposed  regulations  to: 
Administrator  of  Veterans  Affairs 
(271A),  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  All  written 
comments  received  wiH  be  available  for 
public  inspection  at  the  above  address 
only  between  the  hours  of  8  a.m.  and 
4:30  pjn.  Monday  through  Friday  (except 
holidays)  until  January  27, 1965. 

FOR  FURTHER  INFORMATfON  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 


Federal  Re^ster  /  Vtot  WiNbl  Q  /  Wadaesday.  Deomber  11.  1W5  /  Propoaed  Rtileg         86633 


Education  Service,  Department  of 
Veterans  Benefits.  (202)  380-^2092. 
SUPPI^MENTARY  INFOMNATION:  The 

proposed  regulations  show  how  the  VA 
will  administer  the  ptntion  of  the 
Educational  Assistance  Test  Program 
dealing  with  the  payment  of  educatioDal 
assistance  and  subsistence  allowance. 

This  program  will  be  administered 
differently  from  programs  administered 
by  the  VA  under  title  38  U.S.C.  For 
example,  the  law  does  not  provide  for 
absence  accounting,  reporting  fees,  work 
study,  tutorial  assistance,  or  counseling 
for  veterans.  Also,  there  are  no  advance 
payments,  payments  for  intervals 
between' terms,  85-15K  veteran- 
nonveteran  ratio  requirements,  nor 
employment  survey  requirements.  State 
approving  agencies  will  not  be  involved 
in  approving  courses  for  the  traming  of 
veterans. 

Students  will  be  allowed  an  unlimited 
number  of  changes  of  program  of 
education.  The  law  will  not  permit  the 
VA  to  monitor  a  studoit's  progress  or 
conduct  to  see  if  they  are  satisfactory. 
Students  will  not  have  to  report 
mitigating  circumstances  to  justify 
withdrawals.  No  apportionments  of 
benefits  are  permitted. 

Some  of  the  types  of  courses,  e.g. 
bartending  courses,  which  are  not 
permitted  under  VEAP  (Post-Vietnam 
Era  Veterans'  Educational  Assistance 
Program],  are  permitted  under  the 
Educational  Assistance  Test  Program. 
Branches  and  extensions  do  not  have  to 
have  their  own  reporting  capability. 

The  VA  and  the  Department  of 
Defense  fmd  that  good  cause  exists  for 
making  these  regulations,  like  the 
sections  of  the  law  they  implement, 
retroactively  effective  on  September  8, 
1980.  To  achieve  the  maximum  benefit 
of  this  legislation  for  the  affected 
individuals,  it  is  necessary  to  imf^ement 
these  provisions  of  law  as  soon  as 
possible.  A  delayed  effective  date  would 
be  contrary  to  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
denial  of  a  benefit  to  a  veteran  who  is 
entitled  by  law  to  it. 

The  VA  and  Department  of  Defense 
have  determined  tiiat  these  proposed 
regulations  do  not  omtain  a  major  rule 
as  that  term  is  defined  by  Executive 
Order  12291,  Federal  Regulation.  The 
annual  effect  on  the  economy  will  be 
less  than  $100  million.  The  proposal  will 
not  result  in  any  major  increases  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  (h-  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  forei^- 


based  enterprises  in  domestic  or  export 
maricets. 

The  information  collection 
requirements  contained  in  }§  21.5810 
and  21.5812  of  these  proposed 
regulations  have  been  submitted  to 
OMB  for  review  under  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1960. 
Comments  on  the  information  collection 
requirements  should  be  submitted  to: 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Veterans  Administration,  726 
Jackson  Place,  NW,  Washfaigton,  DC 
20503  (202)  395-7316. 

This  is  program  for  which  there  is  no 
Catalog  of  Federal  Domestic  Assistance 
number. 

The  Administrator  of  Veterans  Afiiairs 
and  the  Secretary  of  Defense  have 
certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  si^ficant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA,  5  U.S.C.  601-612). 
The  regulations  are  exempt  under  5 
U.S.C.  605(b)  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
This  certification  is  based  on  the  fact 
that  the  proposed  regulations  contain 
few  of  the  administrative  requirements 
which  the  VA  now  requires  of  schools 
under  other  educational  programs  which 
the  VA  administers.  Furthermore,  since 
only  7,000  people  qualified  for  this 
program,  their  total  impact  upon 
schools,  both  latge  and  small,  will  be 
minimal. 

This  is  a  new  program  for  which  there 
is  no  Catalog  of  Federal  Domestic 
Assistance  Number. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education  and  vocational 
rehalMlitation. 

Approved:  August  6, 1985. 

By  direction  of  the  Adminiatrator. 
Everett  Alvarez,  Jr., 
Deputy  Administrator, 

Approved:  September  9, 1985. 
General  E.A.  Chavanie, 
Deputy  Assistant  Secretary  of  Defense, 

PART  21— (AMENDED) 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
amended  by  adding  a  new  S^>part  H 
containing  §S  21.5701  through  21.5901, 
intermittently,  to  read  as  foHows: 


Subpart  II    ITiliirrtinMl  AarislHas Ttwl 

Program  *-' 

OCTC*> 

21.5701    Establishment  of  educational 

assistance  test  program. 
21.5703    Overview. 
21.5705    Transfer  of  authority. 

General 

21.5720    Definitions. 
21.5725    Obtaining  benefits. 

Claima  and  Applicatiooe 

21.5730    Applicationa.  claims  and  infomMl 

21.5732    Tunelimita. 
Eligibility  and  EatitlenMBt 

21.5740  Eligibility. 

21.5741  Eligibility  nnder  more  than  one 
pfogram. 

21.5742  Entitlement 

21.5743  Transfer  of  entidement. 

21.5744  Changes  against  entitlement 
21.6745  -Peiiod  of  entitlement 

Coufses 

21.5800    Courses. 
Certifications 

21.5810    Certification  of  enrollment. 
21.5812    Reports  of  withdrawals  and 

termination  of  attendance  and  changes  in 

training  time. 
21.5816    False  or  fraudulent  claims. 

Payments-Educational  Assistance  and 
Subsistence  Allowance 

21.5820  Education  assistance. 

21.5822  Subsistence  allowance. 

21.5824  Nonduplications:  Federal  programB. 

21.5828  False  or  misleading  statements. 

21.5830  Payment  of  educational  assistance. 

21.5831  Commencing  dates  of  subsistence 
allowance. 

21.5834  Discontinuance  dates:  general. 

21.5835  Specific  discontinuance  dates. 
21.5838    Overpayments. 

Measurement  of  Counae 

21.5870    Measurement  of  courses. 
Adiministiative 

21.5600    Administration  of  benefits 
program— ch.  107.  title  10,  U.S.C 
21.5001    Delegation  of  authority. 
Authority:  10  VS.C  ch.  107;  Pub.  L  96-^42. 

Subpart  H— Educational  AssManoe 
Test  Program 

§  21.S701    Estabflsfiment  of  educatloaal 
assistance  test  program. 

(a)  Establishment.  The  Departments 
of  Anny,  Navy  and  Air  Force  have 
established  an  educational  assistance 
test  program. 

(10  U.SXL  2141(8);  Pnb.  L  96-342) 

(b)  Purpose.  The  purpose  of  this 
program  is  to  encourage  enlistments  and 
reenlistments  for  service  on  active  duty 
in  the  Armed  Forces  of  the  United  States 
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provides  subsistence 

ional  assistance  to 
and  servicemembers 
to  dependents  of 
servicemembers. 


during  the  perio<  from  October  1. 1980 
through  Septeml  er  30. 1981. 

(10  U.S.C.  2141(a):  >ub.  L  96-342) 

(c)  Funding.  Tl  le  Department  of 
Defense  is  bearii  ig  the  costs  of  this 
program.  Partici]  ants  in  the  program  do 
not  bear  any  of  t  le  costs. 

(10  U.S.C.  2141(a):   »ub.  L  96-342) 

§21.5703    Oven4w. 

This  program 
allowance  and  elucat 
selected  veterani 
and.  in  some  casi  >s, 
these  veterans  ai  id 

(10  U.S.C.  2141(b):  "ub.  L  96-342) 

§21.5705    Transf I  If  of  authority. 

The  Secretary  )f  Defense  delegates 
the  authority  to  a  dminister  the  benefit 
payment  portion  of  this  program  to  the 
Administrator  of  [Veterans'  Affairs  and 
his  or  her  design)  es.  See  9  21.5901. 

(10  U.S.C.  2141(b);  I  Ub.  L  96-342) 
General 

§21.5720    Deflnmms. 

For  the  purpos(  of  regulations  in  the 
§  21.5700.  5  21.58(  0  and  §  21.5900  series 
and  payment  of  b  enefits  under  the 
educational  assis  ance  and  subsistence 
allowance  program,  the  following 
definitions  apply: 

(a)  Veteran.  Th  s  term  means  a  person 
who — 

(1)  Is  not  on  aci  ive  duty. 

(2)  Served  as  a  member  of  the  Air 
Force.  Army,  Nav  y  or  Marine  Corps, 

(3)  Enlisted  or  leenlisted  after 
November  30. 198  X  and  before  October 
1. 1981.  specifical  y  for  benefits  under 
the  provisions  of  10  U.S.C.  2141  through 
2149;  Pub.  L.  9&-3'  12:  and 

(4)  Meets  the  eligibility  requirements 


for  the  program  a  i 
(10  U.S.C.  2141:  Pub 


\  stated  in  §  21.5740. 

L  96-342) 

(b)  Accredited ,  nstitution.  This  term 
means  a  civilian  ( ollege  or  university  or 
a  trade,  technical  or  vocational  school  in 
the  United  States  (including  the  District 
of  Columbia,  the  i  Commonwealth  of 
Puerto  Rico.  Guar  \  and  the  U.S.  Virgin 
Islands]  that — 

(1)  Provides  edi  ication  on  a 
postsecondary  le\  el  (including 
accredited  progra  us  conducted  at 
overseas  location  i.  and 

(2)  Is  accreditee  by — 
(i)  A  nationally 

agency  or  associa  ion,  or 

(ii)  An  accredit!  ng  agency  or 
association  recogi  lized  by  the  Secretary 
of  Education. 


(10  U.S.C.  2143(c):  P4b 

(c)  Dependent  c  hild. 
unmarried  legitimate 


JMI 


recognized  accrediting 


.  L  96-342) 

This  means  an 
child  (including  an 


adopted  child  or  a  stepchild)  who  > 

either — 

(1)  Has  not  passed  his  or  her  2l8t 
birthday;  or 

(2)  Is  incapable  of  self-support 
because  of  a  mental  or  physical 
incapacity  that  existed  before  his  or  her 
21  St  birthday  and  is,  or  was  at  the  time 
of  the  veteran's  or  servicemember's 
death,  in  fact,  dependent  on  him  or  her 
for  over  one-half  of  his  or  her  support;  or 

(3)  Has  not  passed  his  or  her  23rd 
birthday;  is  enrolled  in  a  full-time  course 
of  study  in  an  institution  of  higher 
learning  approved  by  the  Secretary  of 
Defense  or  the  Secretary  of  Education, 
as  the  case  may  be;  and  is,  or  was  at  the 
time  of  the  veteran's  or  servicemember's 
death,  in  fact  dependent  upon  him  or 
her  for  over  one  half  of  his  or  her 
support 

(10  U.S.C  1072(E)(2).  2147(d)(1)) 

(d)  Surviving  spouse.  This  term  means 
a  widow  or  widower  who  is  nor 
reemarried. 

(10  U.S.C.  2147(d)(2).  Pub.  L  96-342). 

(e)  Servicemember.  This  term  means 
anyone  who — 

(1)  Meets  the  eligibility  requirements 
for  the  program,  and 

(2)  Is  on  active  duty  in  the  Air  Force. 
Army.  Navy  or  Marine  Corps. 

(10  U.S.C.  2142;.  Pub.  L  96-342). 

(f)  Spouse.  This  term  means  a  person 
of  the  opposite  sex  who  is  the  husband 
or  wife  of  the  veteran  or  servicemember. 
(10  U.S.C.  2147;  Pub.  L  96-342). 

(g)  Divisions  of  the  school  year.  [1] 
"Startdard  academic  year"  is  a  period  of 
2  standard  semesters  or  3  standard 
quarters.  It  is  9  months  long. 

(2)  "Standard  quarter"  is  a  division  of 
the  standard  academic  year.  It  is  from  10 
to  13  weeks  long. 

(3)  "Standard  semester"  is  a  division 
of  the  standard  academic  year.  It  is  15  to 
19  weeks  long. 

(4)  "Term"  is  either 

(i)  Any  regulariy  established  division 
of  the  standard  academic  year,  or 

(ii)  The  period  of  instruction  which 
takes  place  between  standard  academic 
years. 

(10  U.S.C.  2142:  Pub.  L  96-342). 

(h)  Full-time  training.  This  term 
means  training  at  the  rate  of  12  or  more 
semester  hours  per  semester,  or  the 
equivalent. 

(10  U.S.C.  2144:  Pub.  L  96-342). 

(i)  Part-time  training.  This  term  means 
training  at  the  rate  of  less  than  12 
semester  hours  per  semester  or  the 
equivalent 

(10  U.8.C.  2144:  Pub.  L.  96-342). 


(j)  Enrollment  period.  This  term 
means  an  interval  of  time  during  which 
an  eligible  individual — 

(1)  Is  enrolled  in  an  accredited 
educational  institution;  and 

(2)  Is  pursuing  his  or  her  program  of 
education. 

(10  U.S.C.  2142;  Pub.  L  96-342). 

§21.5725   Obtaining  benefits. 

(a)  Actions  required  of  the  individual. 
In  order  to  obtain  benefits  under  the 
educational  assistance  and  subsistence 
allowance  program,  and  individual 
must — 

(1)  File  a  claim  for  benefits  with  the 
VA,  and  - 

(2)  Ensure  that  the  accredited 
institution  certifies  his  or  her  enrollment 
to  the  VA. 

(10  U.S.C.  2149;  Pub.  L  96-342). 

(b)  VA  Action  upon  receipt  of  a  claim. 
Upon  receipt  of  a  claim  from  an 
individual  the  VA  shall — 

(1)  Determine  if  the  individual,  or  the 
veteran  upon  whose  service  the  claim  is 
based,  has  or  had  basic  eligibility; 

(2)  Determine  that  the  eligibility 
period  has  not  expired; 

(3)  Determine  that  the  individual  has 
remaining  entitlement 

(4)  Verify  that  the  individual  is 
attending  an  accredited  institution; 

(5)  Determine  whether  payments  may 
be  made  for  the  course,  and 

(6)  Make  appropriate  payments  of 
educational  assistance  and  subsistence 
allowance. 

(10  U.S.C.  214-2149;  Pub.  L  96-342). 

Claims  and  Applications 

§21.5730    Appilcations,  claims  and 
Inf  onnal  dahns. 

(a)  Applications.  An  individual  shall 
file  all  claims  for  benefits  with  the  VA. 
The  claim  must  be  in  the  form 
prescribed  by  the  Administrator. 

(10  U.S.C.  2149:  Pub.  L  96-342) 

(b)  Informal  claim.  The  VA  may 
consider  any  communication  from  an 
individual,  an  authorized  representative 
or  a  member  of  Congress  indicating  an 
intent  to  apply  for  educational 
assistance  or  subsistence  allowance  to 
be  an  informal  claim.  Upon  receipt  of  an 
informal  claim,  if  a  formal  claim  has  not 
been  filed,  the  VA  will  provide  an 
application  form  to  the  claimant.  If  the 
VA  receives  the  application  fix)m  the 
claimant  within  one  year  from  the  date 
the  VA  provided  it,  the  VA  will  consider 
the  claim  to  have  been  filed  as  of  the 
date  the  VA  received  the  informal  claim. 

(10  U.S.C.  2141:  Pub.  L  96-342)  '      "    / 
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(c)  Enrollment  is  not  em  informal 
claim.  The  mere  act  of  enroUment  in  an 
accredited  institution  does  not 
constitute  an  informal  claim  to  the  VA. 

(10  U.S.C.  2141;  Pub.  L  »-342) 

§21.5732    TimeUmit*. 

(a)  Completion  of  claim.  The  VA  will 
consider  a  claim  to  be  abandoned  wh«i 
the  VA  requests  evidence  in  connection 
with  the  claim,  and  the  claimant  does 
not  furnish  the  evidence  within  one  year 
after  the  date  of  the  request.  After  the 
expiration  of  one  year,  the  VA  wfH  not 
take  further  action  unless  a  new  claim  is 
received. 

(10  U.S.C.  2141;  Pub.  L  96-342) 

(b)  New  claim.  When  a  claim  has 
been  abandoned,  the  VA  will  consider 
any  subsequent  communication  which 
meets  at  least  the  requirements  of  an 
informal  claim  to  be  a  new  claim.  The 
VA  will  consider  the  date  of  receipt  of 
the  subsequent  communication  to  be  die 
date  of  the  new  claim. 

(10  U.S.C.  2141;  Pub.  L  95-342) 

(c)  Failure  to  furnish  form  or  notice  of 
time  limit  The  time  limits  stated  in  this 
section  will  not  be  extended  even  if  the 
VA  fails  to  furnish — 

(1)  Any  form  or  information 
concerning  the  right  to  file  a  claim,  or 

(2)  Notice  of  the  time  limit  for  filing  a 
claim,  or 

(3)  Notice  of  the  time  limit  for  the 
completion  of  any  other  required  action. 

(10  U.S.C.  2141;  Pub.  L.  96-342) 
Eligibility  and  Entitlement 

§21.5740    EligttMllty. 

(a)  Establishing  eligibility.  To 
establish  eligibihty  to  educational 
assistance  under  10  U.S.C.  ch.  107  an 
individual  must — 

(1)  Enlist  or  reenlist  for  service  on 
active  duty  as  a  member  of  the  Army, 
Navy,  Air  Force  or  Marine  Corps  after 
September  30, 1980  and  before  October 
1, 1981  specifically  for  benefits  under  the 
provisions  of  10  U.S.C.  2141  through 
2149,  Pub.  L.  96-342, 

(2)  Have  graduated  from  a  secondary 
school, 

(3)  Meet  other  requirements  as  the 
Secretary  of  Defense  may  consider 
appropriate  for  the  purpose  of  this 
chapter  and  the  needs  of  the  Armed 
Forces, 

(4)  Meet  the  service  requirements 
stated  in  paragraph  (b)  (A  this  section, 
and 

(5)  If  a  veteran,  have  been  discharged 
under  honorable  conditions. 

(10  U.S.C.  2142(b).  3S  U.S.C.  aioaA:  Pab.  L 
96-342;  Pub.  L  97-306) 


(b)  Service  requirements,  (1)  The 
individual  must  complete  24  continuous 
months  of  active  duty  of  the  enlistment 
or  reenlistment  described  ki  paragraph 
(a)(1)  of  this  section;  or 

(2)  If  the  enlistment  described  in 
paragraph  (a)  of  this  section  is  the 
individual's  initial  enlistment  for  service 
on  active  duty,  the  individual  must — 

(i)  Complete  24  continuous  months  of 
active  duty,  or 

(ii)  Be  discharged  or  released  from 
active  duty — 

(A)  Under  10  U.S.C  1173  (hardship 
discharge),  or 

(B)  Under  10  U.S.C.  1171  (early-out 
discharge),  or 

(C)  For  a  disability  incurred  in  or 
aggravated  in  line  of  duty,  or 

(iii)  Be  found  by  the  VA  to  have  a 
service-connected  disabiUty  which  gives 
the  individual  basic  entitlement  to 
disability  compensation  as  described  in 
§  3.4(b]  of  this  Utle.  Once  the  VA  makes 
this  finding,  the  individual's  eligibility 
will  continue  notwithstanding  tfiat  the 
disability  becomes  noncompensable. 

(2)  In  computing  time  served  for  the 
purpose  of  this  paragraph,  the  VA  will 
exclude  any  period  during  which  the 
individual  is  not  entitled  to  credit  for 
service  as  specified  in  S  3.15  of  this  title. 
However,  those  periods  will  not 
interrupt  the  individual's  continuity  of 
service. 

(10  U.S.C.  2142;  36  U.S.C.  3103A;  Pub.  L  97- 
306) 

§  21.5741    EKglbnity  under  mora  than  one 
program. 

(a)  Veterans  and  servicemembers,  A 
veteran  or  servicemember  who  is 
eligible  for  educational  assistance  under 
either  38  U.S.C.  ch.  31  or  34.  or 
subsistence  allowance  under  38  U.S.C 
di.  31  may  also  be  eligible  for  the 
Educational  Assistance  Test  Program. 
(See  S  21.5824  for  restrictions  on 
duplication  of  benefits.) 

(10  U.S.C.  2142;  Pub.  L  96-342) 

(b)  Spouse,  surviving  spouse  or 
dependent  child.' A  spouse,  surviving 
spouse  or  dependent  child  who  is 
eligible  to  receive  educational 
assistance  under  38  U.S.C.  chs.  31,  32,  34 
and  35  may  also  be  eligible  for  the 
Educational  Assistance  Test  Program. 
(See  §  21.5824  for  restrictions  on 
duplication  of  benefits.)  ~ 

(10  U.S.C.  2142;  Pub.  L  96-342) 

(c)  Limitation  on  benefits.  (1)  Before 
March  2, 1984  the  48-month  limitation  on 
benefits  under  two  or  more  programs 
found  in  38  U.S.C.  1795  does  not  apply  to 
the  Educational  Assistance  Test 
Program  when  taken  in  combination 


with  any  program  authorized  under  title 
38,  U.S.C. 

(2)  After  March  1. 1964  the  aggregate 
period  for  which  any  person  may 
receive  assistance  under  the 
Educational  Assistance  Test  Program 
and  the  provisions  of  any  of  the  laws 
Usted  below  may  not  exceed  48  months 
(or  the  part-time  equivalent  thereof): 

(i)  Parts  VII  or  VIIl,  Veterans 
Regulations  numbered  1(a)  as  amended. 

(ii)  Title  D  of  the  Veterans' 
Readjustment  Assistance  Act  of  1952, 

(iii)  The  War  Orphans'  Educational 
Assistance  Act  of  1956, 

(iv)  Chapters  32,  34.  35  and  36  of  title 
38  U.S.C  and  the  former  chapter  33, 

(v)  Section  903  of  the  Department  of 
Defense  Authorization  Act.  1981.  (Pub. 
L  96-342. 10  U.S.C  2141  note). 

(vi)  The  Hostage  Relief  Act  ot  198a 

(3)  After  October  19. 1984  the 
aggregate  period  for  which  any  person 
may  receive  assistance  under  the 
Educational  Assistance  Test  Program 
and  any  of  the  laws  listed  in  paragraph 
(c](2]  of  this  section,  may  not  exceed  48 
months  (or  the  part-time  equivalent 
thereof): 

(i)  Chapter  30  of  title  38.  U.S.C  and 
(ii)  Chapter  106  of  title  10,  U.&C 
(38  U.S.C.  1795;  Pub.  L  96^525) 

{21.5742    Entntement 

(a)  Educational  assistance.  A  veteran 
or  servicemember  shall  be  entitled  to 
one  standard  academic  year  (or  the 
equivalent)  of  educational  assistance  for 
each  year  of  service  following  the  first 
enlistment  beginning  after  November  30, 
1980  (up  to  a  maximum  (rf  four  years).  If 
the  veteran  or  servicemember  completes 
two  years  of  active  duty  in  the  term  of 
enlistment  but  fails  to  complete  the 
enlistment  or  fails  to  complete  four 
years  of  active  duty  in  an  enlistment  of 
more  than  four  years,  his  or  her 
entitlement  to  educational  assistance 
shall  be  calculated  as  follows: 

(1)  The  VA  shall  determine  the 
number  of  years,  months  and  days  in  the 
veteran's  qualifying  period  of  service  by 
subtracting  the  entry  on  duty  date  from 
the  release  from  active  duty  date.  Any 
deductible  time  under  S  3.15  of  this 
chapter  (during  the  period  of  service  on 
which  is  based)  will  be  exchided  from 
the  calculation. 

(2)  Ilie  VA  shall  convert  the  number 
of  years  determined  in  paragraph  (c)(1) 
of  this  section  to  months  by  multiplying 
them  by  12. 

(3)  The  VA  shall  convert  the  number 
of  days  determined  in  paragraph  (a)(1) 
to  0  months  if  there  are  14  days  or  less, 
and  to  1  month  if  there  are  more  than  14 
days. 
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(4)  The  VA  shall  determine  the 
number  of  total  nnpnths  by  adding  the 
number  of  months  determined  in 
paragraph  (a)(1)  cjf  this  section 
(exclusive  of  yearb  and  days)  to  the 
number  of  monthq  determined  in 
paragraph  (a)(2).  And  the  number  of 
months  in  paragraph  (a)(3). 

(5)  The  VA  shal  multiply  the  number 
of  months  in  paragraph  (a)(4)  of  this 
section  by  .75.      [ 

(10  US.C.  2142(a)(2)|  Pub.  L  96-342) 

(b)  Subsistence  allowance.  A  veteran 
or  servicemembeil  shall  be  entitled  to 
nine  months  of  su  )sistence  allowance 
for  each  standard  academic  year  of 
entitlement  to  edu  cational  assistance. 
For  each  period  o(  entitlement  to 
educational  assistance  which  is  shorter 
than  a  standard  a^demic  year,  a 
veteran  or  serviceinember  will  be 
entitled  to  one  mofith  of  subsistence 
allowance  for  eacli  month  of  entitlement 
to  educational  assistance.  This 
entitlement  shall  i^ot  exceed  nine 
months. 

(10  U.S.C  2144:  Pub.lL  9&-342) 

{21^43    TransfJofentitlenMfit 

(a)  Entitlement  inay  be  transferred 
after  reenlistmentl  (1)  A  veteran  or 
servicemember  may  transfer  all  or  part 
of  his  or  her  entitlement  to  educational 
assistance  and  suysistence  allowance  to 
a  spouse  or  dependent  child.  He  or  she 
may  not  transfer  e  ntitlement  to  more 
than  one  person  al  a  time.  No  transfer 
may  be  made  until  the  veteran  or 
servicemember — 

(i)  Has  complete  d  the  enlistment  upon 
which  his  or  her  ei  ititlement  is  based  or 
has  been  discharged  for  reasons 
described  in  S  21.S^40(b)(2),  and 

(ii)  Has  therefore  reenlisted. 

(2)  The  servicenlember  or  veteran  may 
revoke  the  transfer  at  any  time. 

(3)  If  a  veteran  attempts  to  transfer 
entitlement  after  10  years  have  elapsed 
from  the  date  he  or  she  has  retired,  has 
been  discharged  or  has  otherwise  been 
separated  from  acjive  duty,  the  transfer 
shall  be  null  and  ak^oid. 

(10  VS.C.  2147(a).  21  W;  Pub.  L  96-342) 

(b)  Transfer  of  e  ititlement  upon  death 
of  veteran  orservi  -emember.  (1)  A 
veteran's  or  servic  ^member's 
entitlement  to  edui  lational  assistance 
and  subsistence  al  owance  shall  be 
transferred  automi  ticaily  subject  to 
provisions  of  para{  raph  (b)(2)  of  this 
section,  provided  1  e  or  she — 

(i)  Completed  th0  enlistment  upon 
which  the  entitlem  snt  is  based; 
(ii)  Thereafter  reenlisted: 
(iii)  Never  electe  d  not  to  transfer 
entitlement:  and 


(iv)  Dies  while  on  active  duty  or 
within  10  years  from  the  date  he  or  she 
retired,  was  discharged,  or  was 
otherwise  separated  from  active  duty. 

(2)  The  veteran's  or  servicemember's 
entitlement  will  be  transferred  to — 

(i)  The  veteran's  or  servicemember's 
surviving  spouse,  or 

(ii)  If  the  veteran  or  servicemember 
has  no  surviving  spouse,  the  veteran's  or 
servicemember's  dependent  children. 

(3)  A  surviving  spouse  who  receives 
entitlement  under  paragraph  (b)(2)  of 
this  section  may  elect  to  transfer  that 
entitlement  to  the  veteran's  or 
servicemember's  dependent  children. 

(4)  If  a  servicemember  transfers 
entitlement  and  then  dies,  and  the 
effective  date  of  the  transfer  is  more 
than  10  years  from  the  date  of  his  or  her 
death,  the  transfer  shall  be  void.  The 
entitlement  will  be  transferred 
automatically  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(10  U.S.C  2147(a):  Pub.  L  96-342) 

(c)  Effect  of  transfer  upon  educational 
assistance  and  subsistence  allowance: 
veteran  or  servicemember  living.  (1)  A 
person  to  whom  a  veteran  or 
servicemember  transfers  entitlement  is 
entitled  to  educational  assistance  and 
subsistence  allowance  in  the  same 
manner  and  at  the  same  rate  as  the 
person  from  whom  entitlement  was 
transferred. 

(2)  The  total  entitlement  transferred  to 
the  veteran's  or  servicemember's  spouse 
and  children  shall  not  exceed  the 
veteran's  or  servicemember's  remaining 
entitlement  The  veteran  or 
servicemember  may  transfer  entitlement 
to  only  one  person  at  a  time. 
(10  U.S.C.  2147;  Pub.  L  96-342] 

(d)  Effect  of  transfer  upon  educational 
assistance  and  subsistence  allowance: 
veteran  or  servicememSer  deceased.  (1) 
A  person  to  whom  entitlement  is 
transferred  after  the  death  of  a  veteran 
or  servicemember  is  entitled  to  payment 
of  educational  assistance  and 
subsistence  allowance  in  the  manner  as 
the  veteran  or  servicemember.  The  rate 
to  educational  assistance  and 
subsistence  allowance  will  be  as  stated 
in  S§  21.5820  and  21.5822. 

(2)  If  entitlement  is  transferred  to 
more  than  one  person  following  the 
death  of  a  veteran  or  servicemember. 
the  total  remaining  entitlement  to 
educational  assistance  and  subsistence 
allowance  of  all  is  equal  to  the  total 
entitlement  of  the  person  on  whose 
service  entitlement  is  based. 
(10  U.S.C.  2147;  Pub.  L  96-342) 

(e)  Revocation  of  a  transfer  of 
entitlement  A  surviving  spouse  who  has 
transferred  entiUement  to  a  dependent 


child  may  revoke  the  transfer  by 
notifying  the  VA  in  writing.  A  veteran  or 
servicemember  who  has  transferred 
entitlement  may  revoke  that  transfer  by 
notifying  the  VA  in  writing.  The  veteran, 
servicemember  or  surviving  spouse  may 
choose  the  effective  date  of  the 
revocation  subject  to  the  following 
conditions. 

(1)  If  the  person  to  whom  entitlement 
is  transferred  never  enters  training,  the 
effective  date  of  the  revocation  may  be 
any  date  chosen  by  the  veteran, 
servicemember  or  surviving  spouse  who 
transferred  the  entitlement. 

(2)  If  the  person  to  whom  entitlement 
is  transferred  is  not  in  training  on  the 
date  the  VA  processes  the  revocation, 
but  he  or  she  has  trained  before  that 
date,  the  effective  date  of  the  revocation 
may  be  no  earlier  than  the  last  date  that 
person  was  in  training  for  which 
educational  assistance  and  subsistence 
allowance  were  payable. 

(3)  If  the  person  to  whom  entitlement 
is  transferred  is  in  training  (for  which 
educational  assistance  and  subsistence 
allowance  are  payable)  on  the  date  the 
VA  processes  revocation,  the  effective 
date  of  the  revocation  may  be  no  earlier 
than — 

(i)  The  last  date  of  the  term,  quarter, 
or  semester  at  the  accredited  institution 
where  that  person  is  enrolled,  or 

(ii)  If  (he  accredited  institution  is  not 
organized  on  a  term,  quarter  or  semester 
basis,  the  last  date  of  the  course  or  the 
last  date  of  the  school  year,  whichever 
is  earlier. 

(10  U.S.C.  2147;  Pub.  L  96-342) 

S21. 5744    Charges  against  tntitlemenL 

(a)  Charges  against  entitlement  to 
educational  assistance.  (1)  Except  as 
provided  in  paragraph  (a)  (2)  of  this 
section  the  VA  will  make  a  charge 
against  an  individual's  entitlement  to 
educational  assistance  of — 

(i)  One  month  for  each  month  of  a 
term,  quarter  of  semester — 

(A)  For  which  the  servicemember 
receives  educational  assistance,  and 

(B)  During  which  the  servicemember 
is  a  full-time  student;  and 

(ii)  One-half  month  for  each  month  of 
a  term,  quarter  or  semester — 

(A)  For  which  the  individual  receives 
educational  assistance,  and 

(B)  During  which  the  servicemember 
is  a  part-time  student. 

(2)  The  VA  will  prorate  the 
entitlement  charge  if  the  individual — 

(i)  Is  a  student  for  part  of  a  month,  or 
(ii)  The  individual  is  a  full-time  rate 
for  part  of  a  month  and  a  part-time 
student  for  part  of  the  same  month. 

(3)  The  charge  against  entitlement  to 
educational  assistance  should  always 
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equal  the  charge  against  for  the 
entitlement  to  subsistence  allowance  for 
the  same  enrollment  period. 


(10  U.S.C.  2142:  Pub.  L  96-342) 

(b)  Charges  against  entitlement  to 
subsistence  allowance. 

(1)  For  each  individual,  except 
servicemembers.  the  VA  will  make  a 
charge  against  an  individual's 
entitlement  to  subsistence  allowance 
of— 

(i)  One  month  for  each  month  the  ^ 
individual  is  a  full-time  student 
receiving  subsistence  allowance;  and 

(ii)  One-half  for  each  month  the 
individual  is  a  part-time  student 
receiving  subsistence  allowance. 

(2)  Even  though  a  servicemember  may 
not  receive  subsistence  allowance,  the 
VA  will  make  a  charge  against  a 
servicemember's  entitlement  to 
subsistence  allowance  of— 

(i)  One  month  for  each  month  of  a 
term,  quarter  or  semester — 

(A)  For  which  the  servicemember 
received  educational  assistance  and 

(B)  During  which  the  servicemember 
is  a  full-time  student;  and 

(ii]  One-half  month  for  each  month  of 
a  term,  quarter  or  semester — 

(A)  For  which  the  servicemember 
received  educational  assistance,  and 

(B)  During  which  the  individual  is  a 
part-time  student. 

(3)  The  VA  will  prorate  the 
entitlement  charge  as  stated  in  paras,  (b) 
(1)  or  (2)  of  this  section  during  any 
month  for  which  a  servicemember 
receives  educational  assistance  or  for 
which  the  individual  receives 
subsistence  allowance — 

(i)  For  less  than  a  full  month,  or 
(ii)  At  the  full-time  rate  for  part  of  a 

month  and  at  the  part-time  rate  for  part 

of  the  same  month. 

(10  U.S.C.  2142;  Pub.  L.  96-342) 

§  21.5745    Period  of  entitlement 

(a)  Veterans.  The  period  of 
entitlement  of  a  veteran  expires  on  the 
first  day  following  ten  years  from  the 
date  the  vetaran  retires  or  is  discharged 
or  otherwise  separated  from  active  duty. 

(10  U.S.C.  2148;  Pub.  L  96-342) 

(b)  Spouses,  surviving  spouses,  and 
dependent  children.  If  the  veteran's  or 
servicemember's  entitlememt  is 
transferred,  the  period  of  entitlement  of 
the  spouse,  surviving  spouse,  or 
dependent  child  expires  10  years  from — 

(1)  The  date  the  veteran  retires,  is 
discharged  or  otherwise  separated  from 
active  duty,  or 

(2)  If  the  servicemember  dies  on 
active  duty,  the  date  of  the 
servicemember's  death. 

(10  U.S.C.  2148;  Pub.  L.  96-^42) 


Coimes 

§21.5800    Courses. 

(a)  Courses  permitted.  An  individual 
may  receive  educational  assistance  and 
subsistence  allowance  only  while 
receiving  instruction  in  a  postsecondary 
course  offered  at  any  institution  in  the 
United  States  (including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam  and  the  U.S.  Virgin  Islands) 
that  is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  or  by  an  accrediting  agency 
or  association  recognized  by  the 
Secretary  of  Education. 

(10  U.S.C.  2142;  Pub.  L  98-342) 

(b)  Courses  precluded.  An  individual 
shall  receive  either  educational 
assistance  nor  subsistence  allowance 
while  pursuing  any  of  the  following 
courses: 

(1)  A  course  ofl^ered  at  the  secondary 
level  or  below: 

(2)  A  coiu^e  offered  by  an  institution 
located  outside  the  United  States 
(except  in  Guam,  the  Commonwealth  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands); 

(3)  A  course  offered  by  a 
nonaccredited  institution;  and 

(4)  Courses  which  do  not  require  the 
student  to  receive  instruction  at  the 
institution.  These  include — 

(i)  Correspondence  courses, 

(ii)  Combination  correspondence — 

residence  courses,  and 
(iii)  Courses  offered  through 

independent  study. 

(10  U.S.C.  2143;  Pub.  L  96-342) 
Certifications 

§21.5810    Certifications  of  enronment 

(a)  Enrollment  certifications.  An 
individual  who  wishes  to  receive 
educational  assistance  and  subsistence 
allowance  shall  ensure  that  the 
accredited  institution  he  or  she  is 
attending  certifies  the  individual's 
enrollment  to  the  VA. 

(10  U.S.C.  2141;  Pub.  L  96-342) 

(b)  Content  of  certification.  The 
certification  should  include — 

(1)  The  number  of  credit  hours  or 
clock  hours  in  which  the  individuals  is 
enrolled; 

(2)  The  amount  of  the  cost  of  tuition, 
fees,  books,  laboratory  fees,  and  shop 
fees  for  consumable  materials  used  as 
part  of  classroom  or  laboratory 
instruction  which  the  individual  will 
incur  during  the  period  of  enrollment; 
and 

(3)  The  beginning  and  ending  dates  of 
the  period  of  enrollment. 

(10  U.S.C.  2142;  Pub.  L  96-342) 


(c)  Length  of  certification.  A  school 
should  not  certify  more  than  one  term, 
quarter  or  semester  at  a  time. 

(10  U.S.C.  2141;  Pub.  L  96-342) 

§21.5812    Reports  Of  wHtidrewait,  and 
tenninatlons  of  attendance  and  changaa  In 
training  time. 

(a)  Reports  of  withdrawals  and 
terminations  of  attendance.  (1)  An 
individual  shall  report  to  the  VA  field 
station  of  jurisdiction  whenever  he  or 
she  withdraws  from  school  or 
terminates  his  or  her  attendance.  He  or 
she  shall  report  the  last  day  of 
attendance.  The  individual  may  request 
that  the  school  verify  this  information. 

(2)  The  report  shall  include — 
(i)  The  date  of  withdrawal  or  last  date 
of  attendance,  as  appropriate;  and 

(ii)  The  amount  or  educational 
expenses  actually  incurred  by  the 
individual  during  the  period  of 
enrollment  before  the  date  of 
withdrawal,  or  if  the  individual  does  not 
formally  withdraw  when  he  or  she  stops 
attending  the  amount  of  educational 
expenses  actually  incurred  by  the 
individual  during  the  period  of 
enrollment  before  the  last  date  of 
attendance. 

(10  U.S.C.  2141;  Pub.  L  96-342) 

(b)  Reports  of  changes  in  training.  (1) 
An  individual  shall  report  to  the  VA 
field  station  of  jurisdiction  each  time  the 
individual  increases  or  decreases  the 
number  of  credit  hours  or  clock  hours  of 
training  in  which  he  or  she  is  enrolled  or 
otherwise  latere  the  duration  of  the 
enrollment. 

(2)  The  report  shall  include — 

(i)  The  new  number  of  credit  hours  or 
clock  hours  in  which  the  individual  is 
enrolled: 

(ii)  the  amount  of  educational 
expenses  entmierated  in  §21.5810(b)(2), 
which  the  individual  will  incur  during 
the  revised  period  of  enrollment;  and 

(iii)  The  effective  date  of  the  change  in 
the  number  of  credit  hours  or  clock 
hours,  including  any  revision  in  the  term 
of  the  enrollment. 

(3)  The  individual  or  the  VA  may  ask 
the  school  to  verify  the  individual's 
reports  of  changes  in  training. 

(10  U.S.C.  2141;  Pub.  L  96-342) 

§21.5816   Falaa  or  fraudulent  dalma. 

Each  individual,  or  school  officer  or 
official  shall  be  subject  to  civil  penalties 
or  criminal  penalties,  or  both,  under 
applicable  Federal  law  for  submitting  a 
false  or  fraudulent  report  revision  to  a 
report,  or  verification  of  accuracy  of  a 
report  used  to  support  an  individual's 
claim,  even  though  the  report  or 


Fader  il  Regular  /  Voi.  50.  No.  238  /  Wednesday,  December  11.  1985  /  Proposed  Rules 


verification  is  provJ|Jed  ^atuitously  or 
voluntarily  to  the 

(31  U.S.C  3729-3731. 
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U.S.C.  1001) 

Assistance  and 


Payments — Educati  snal 
Subsistence  Allows  nee 


§21.5820    Educatiorirt  assistance. 

(a)  Educational  a  isistance. 
Educational  assistance  will  be  paid  to 
cover  the  educational  expenses  incurred 
by  an  eligible  serviqemember,  veteran, 
spouse,  surviving  sOouse  or  dependent 
child  while  attendii  g  an  accredited 
institution.  Educatic  nal  assistance 
payments  will  be  m  ide  to  the  eligible 
individual. 

(1)  The  education  il  expenses  are 
limited  to — 

(i)  Tuition. 

(ii)  Fees, 

(iii)  Cost  of  books , 

(ivj  L.aboratory  fe  ;s,  and 

(v)  Shop  fees  for  <  onsumable 
materials  used  as  pi  trt  of  classroom  or 
laboratory  instruction. 

(2)  Educational  e^enses  may  not 
exceed  those  normally  incurred  by 
students  at  the  same  educational 
institution  who  are  pot  eligible  for 
benefits  from  the  educational  assistance 
test  program. 

(10  U.S.C.  2143(a):  Pul>  L  96-342) 

(b)  Amount  ofedv  cational  assistance. 
The  amount  of  educ  itional  assistance 
may  not  exceed  $14:  '0  per  standard 
academic  year,  adju  sted  annually  by 
regulation. 

(1)  The  amount  of  educational 
assistance  payable  i  o  a  servicemember. 
veteran,  spouse  or  d  ependent  child  of  a 
living  servicemembc  r  or  veteran  for  an 
enrollment  period  si  all  be  the  lesser  of 
the  following: 

(i)  The  total  charg  >s  for  educational 
expenses  the  eligibli  f  individual  incurs 
during  the  enrollment  period,  or 

(ii)  An  amount  determined  by — 

(A)  Multiplying  the  number  of  whole 
months  in  the  enrollment  period  by 
$163.33  for  a  full-timk  student  or  by 
$18.67  for  a  part-tim0  student; 

(B)  Multiplying  anjf  additional  days  in 
the  enrollment  period  by  $5.44  for  a  full- 
time  student  or  by  $£72  for  a  part-time 
student;  and  [ 

(C)  Adding  the  twp  results.  If  the 
enrollment  period  is  {as  long  or  longer 
than  a  standard  academic  year,  this 
amount  will  be  increased  by  $.03  for  a 
full-time  student  anq  decreased  by  $.03 
for  a  part-time  student;  and 

(2)  The  amount  of  leducational 
assistance  payable  lb  each  surviving 


spouse  or  dependent 


decreased  servicemenber  or  veteran  for 
an  enrollment  perio(f  shall  be  the  lesser 
of  the  following: 


UMI 


child  of  a 


(ij  The  total  charges  for  educational 
expenses  the  eligible  individual  incurs 
during  the  enrollment  period,  or 

(ii)  An  amount  determined  by — 

(A)  Multiplying  the  number  of  whole 
months  in  the  enrollment  period  by 
$163.33  for  a  full-time  student  or  by 
$61.67  for  a  part-time  student; 

(B)  Multiplying  any  additional  days  in 
the  enrollment  period  by  $5.44  for  a  full- 
time  student  or  by  $2.72  for  a  part-time 
student;  and 

(C)  Adding  the  two  results.  If  the 
enrollment  period  is  as  long  or  longer 
than  a  standard  academic  year,  this 
amount  will  be  increased  by  $.03  for  a 
full-time  student  and  decreased  by  $0.3 
for  a  petrt-time  student;  and 

(D)  Dividing  the  amount  determined  in 
paragraph  (b)(2)(ii)(C)  of  this  section  by 
the  number  of  the  deceased  veteran's 
dependents  receiving  educational 
assistance  for  that  enrollment  period.  If 
one  or  more  dependents  is  receiving 
educational  assistance  for  part  of  the 
enrollment  period,  the  amoimt 
calculated  in  paragraph  (b)(2)(ii](C)  will 
be  prorated  on  a  daily  basis.  The 
amotmt  for  each  day  when  more  than 
one  dependent  is  receiving  educational 
assistance  will  be  divided  by  the 
number  of  dependents  receiving 
educational  assistance  on  that  day.  The 
total  amount  for  the  days  when  only  one 
dependent  is  receiving  educational 
assistance  will  not  be  divided. 

(10  U.S.C.  2143:  Pub.  L  96-342) 

(c)  Time  of  educational  assistance 
payments.  The  VA  shall  make  payments 
of  educational  assistance  at  the  end  of 
the  first  month  of  each  semester,  quarter 
or  term  in  which  the  individual  is 
entiUed  to  such  a  payment  provided  the 
VA  receives  a  timely  enrollment 
certification.  If  the  VA  receives  the 
enrollment  certification  so  late  that 
payment  cannot  be  made  at  the  end  of 
the  month  in  which  the  individual  is 
enrolled,  the  VA  shall  make  payment  as 
soon  as  practicable. 

(10  U.S.C.  2143:  Pub.  L  96-342) 

§  21.5822    Subsistence  allowance. 

(a)  Subsistence  allowance.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  the  VA  will  pay  subsistence 
allowance  to  a  veteran,  spouse, 
surviving  spouse  or  dependent  child 
during  any  period  for  which  he  or  she  is 
entitled  to  educational  assistance.  No 
subsistence  allowance  is  payable  to 

(1)  A  servicemember,  even  if  he  or  she 
is  entitled  to  educational  assistance,  or 

(2)  A  spouse  or  dependent  child  of  a 
servicemember,  even  if  the  spouse  or 
dependent  child  is  entitled  to 
educational  assistance. 

(10  U.S.C.  2144(a):  Pub.  L.  96-^42) 


(b)  Amount  of  subsistence  allowance. 
(1)  Ilie  following  rules  govern  the 
amount  of  subsistence  allowance 
payable  to  veterans  and  to  spouses  and 
dependent  children  of  veterans  who  are 
alive  during  the  period  for  which 
subsistence  allowance  is  payable.  As 
stated  in  paragraph  (a)  of  this  section, 
these  amounts  are  payable  only  for 
periods  during  which  the  veterans, 
spouses  or  dependent  children  are 
entitied  to  education  assistance. 

(i)  If  a  person  is  pursuing  a  course  of 
instruction  on  a  full-time  basis,  his  or 
her  subsistence  allowance  is  $367  per 
month,  adjusted  annually  by  regulation. 

(ii)  If  a  person  is  pursuing  a  course  of 
instruction  on  other  than  a  full-time 
basis,  his  or  her  subsistence  allowance 
is  $183.50  per  month. 

(iii)  If  a  person  does  not  pursue  a 
course  of  instruction  for  a  complete 
month  the  VA  will  prorate  the 
subsistence  allowance  for  that  month  on 
the  basis  of  l/30th  of  the  monthly  rate 
for  each  day  the  person  is  pursuing  the 
course. 

(2)  The  following  rules  govern  the 
amount  of  subsistence  allowance 
payable  to  surviving  spouses  and 
dependent  children  of  deceased 
veterans  and  servicemembers. 

(i)  The  VA  shall  determine  the 
monthly  rate  of  subsistence  allowance 
payable  to  a  person  for  a  day  during 
which  he  or  she  is  pursuing  a  course  of 
instruction  full-time  by  dividing  $367  per 
month  by  the  number  of  the  deceased 
veteran's  dependents  pursuing  a  course 
of  instruction  on  that  day. 

(ii)  The  VA  shall  determine  the 
monthly  rate  of  subsistence  allowance 
payable  to  a  person  for  a  day  during 
which  he  or  she  is  pursuing  a  course  of 
instruction  on  other  than  a  full-time 
basis  by  dividing  $183.50  per  month  by 
the  number  of  the  deceased  veteran's 
dependents  pursuing  a  course  of 
instruction  on  that  day. 

(iii)  The  total  amount  of  subsistence 
allowance  payable  to  a  person  for  a 
month  is  the  sum  of  the  person's  daily 
rates  for  the  month. 

(10  U.S.C.  2144;  Pub.  L  96-342] 

(c)  Time  of  subsistence  allowance 
payments.  TTie  VA  shall  make  payments 
of  subsistence  allowance  on  the  first 
day  of  the  month  following  the  month 
for  which  subsistence  allowance  is  due, 
provided  that  the  VA  receives  a  timely 
enrollment  certification.  If  the  VA 
receives  the  enrollment  certification  so 
late  that  payment  cannot  be  made  on 
the  first  day  of  the  month  following  the 
month  for  which  subsistence  allowance 
is  due,  the  VA  shall  make  payment  as 
soon  as  practicable. 
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(10  U.S.C  2144;  Pub.  L  96-342) 

§  21 J624    NondupNcation  F«<l«ral 
proQnuns. 

(a)  Duplication  of  some  benefits 
prohibited.  An  individual  who  is 
receiving  educational  assistance  under 
programs  authorized  by  38  U.S.C.  chs. 
30,  31,  32,  34,  35  or  36  may  not  receive 
concurrently  either  educational 
assistance  or  subsistence  allowance 
under  the  §  21.5700,  S  21.5800  and 

§  21.5900  series  of  regulations  for  the 
same  program  of  education,  may  receive 
them  sequentially. 

(10  U.S.C.  2141;  Pub.  L  96-342, 96-223] 

(b)  Debts  may  result  from  duplication. 
(1)  If  an  individual  receives  beneHts 
under  38  U.S.C.  chs.  3a  31,  32, 34,  35  or 
36  for  training,  and  he  or  she  has 
previously  received  educational 
assistance  or  subsistence  allowance  (or 
both)  under  S  21.5700,  S  21.5800, 

§  21.5900  series  of  regulations  the 
amount  of  the  benefits  received  under  38 
U.S.C.  chs.  30,  31,  32,  34  or  35  shall  not 
constitute  a  debt  due  the  United  States. 

(2)  If  an  individual  receives  benefits 
under  38  U.S.C.  ch.  34,  and  had  signed 
an  agreement  with  the  Department  of 
Defense  to  waive  those  benefits  in 
return  for  receiving  benefits  under  the 
Educational  Assistance  Test  Program: 

(i)  Any  benefits  already  paid  under 
the  educational  assistance  test  Program 
will  constitute  a  debt  due  the  United 
States,  and 

(ii)  No  further  benefits  under  the 
educational  assistance  test  program  will 
be  paid  to  the  individual  or  the  anyone 
to  whom  entitlement  may  be  transferred. 
(10  U.S.C.  2141;  Pub.  L  96-342) 

§  21.5828    Fais*  or  misleading  ctatements. 

(a)  False  statements.  An  individual 
who  attempts  to  obtain  educational 
assistance  or  subsistence  allowance  or 
both  through  submission  of  false  or 
misleading  statements  is  subject  to  civil 
penalties  or  criminal  penalties  or  both 
under  applicable  Federal  law. 

(31  U.S.C.  3729-3731;  18  U.S.C.  1001) 

(b)  Effect  of  false  statements  on 
subsequent  payments.  A  determination 
that  false  or  misleading  statements  have 
been  made  will  not  constitute  a  bar  to 
payments  based  on  training  to  which  the 
false  or  misleading  statements  do  not 
apply. 

(10  U.S.C.  2141.  2144;  Pub.  L  96-342) 

§21.5830    Payment  Of  Mhicationai 
MSlstanc*. 

(a)  Timing  and  release  of  payments. 
The  VA  will  pay  educational  assistance 
to  the  individual  on  the  last  day  of  the 
calendar  month  during  which  the 
individual  enters  or  reenters  training. 


(10  U.S.C.  2143:  Pub.  L  96-342) 

(b)  Period  covered  by  payments.  The 
payments  cover  those  expenses,  listed 
in  §  21.5820(a]  incurred  for  the  period 
beginning  on  the  commencing  date  of 
the  individual's  subsistence  allowance 
and  ending  on  the  ending  date  of  the 
individual's  subsistence  allowance.  See 
9  21.5831. 

(10  U.S.C  2143:  Pub.  L  96-342) 

9  21.5831    Commencing  dates  of 
subsistence  silowance. 

The  commencing  date  of  an  award  or 
increased  award  of  subsistence 
allowance  will  be  determined  by  this 
section. 

(a)  Entrance  or  reentrance.  Latest  of 
the  following  dates: 

(1)  Date  certified  by  school  or 
establishment  under  paragraph  (b)  or  (c) 
(c)  of  this  section. 

(2)  Date  1  year  before  the  date  of 
receipt  of  the  application  or  enrollment 
certification. 

(3)  Date  of  reopened  application  under 
paragraph  (d)  of  this  section. 

(4)  In  the  case  of  a  spouse,  surviving 
spouse,  or  dependent  child,  the  date  that 
transfer  of  eligibility  and  entitlement  to 
the  individual  was  effective. 

(10  U.S.C.  2144:  Pub.  L  96-342) 

(b)  Certification  by  the  school-course 
leads  to  a  standard  college  degree.  The 
date  of  registration  or  the  date  of 
reporting  where  the  student  is  required 
by  the  school's  published  standard  to 
report  in  advance  of  registration,  but  not 
later  than  the  date  the  individual  first 
reports  for  classes. 

(10  U.&C.  2144;  Pub.  L  96-342) 

(ci  Certification  by  school  or 
establishment-course  does  not  lead  to  a 
standard  college  degree.  First  date  of 
class  attendance. 

(10  U.S.C  2144(a);  Pub.  L.  96-342) 

(d)  Reopened  application  after 
abandonment.  Date  of  receipt  in  the  VA 
of  application  or  enrollment 
certification,  whichever  is  later. 

(10  U.S.C.  2144;  Pub.  L  96-342) 

(e)  Increase  due  to  increased  training 
time.  The  date  the  school  certifies  the 
individual  became  a  full-time  student. 

(10  U.S.C.  2144;  Pub.  L  96-342) 

(f)  Liberalizing  laws  and 
administrative  issues.  In  accordance 
with  facts  found,  but  not  earlier  than  the 
effective  date  of  the  act  or 
administrative  issue. 

(10  U.S.C.  2144:  Pub.  L  96-342) 

(g)  Correction  of  military  records. 
When  a  veteran  becomes  eligible 
following  correction  or  modification  of 


military  records  under  10  U.S.C.  1552  or 
change,  correction  or  modification  of  a 
discharge  or  dismissal  under  10  U.S.C. 
1553;  or  other  competent  military 
authority,  the  commencing  date  of 
subsistence  allowance  will  be  in 
accordance  with  the  facts  found,  but  not 
earlier  than  the  date  the  change, 
correction  or  modification  was  made  by 
the  service  department. 

(10U.S.C.  2142:  Pub.  L  96-342) 

§  21.5834    Discontinuance  date*:  generaL 

(a)  Educational  assistance.  Although 
educational  assistance  is  paid  only  once 
in  a  term,  quarter,  or  semester,  the  VA 
may  discontinue  it  under  the 
circumstances  stated  §  21.5835.  The 
descontinuance  may  cause  an 
overpayment.  (See  also  §  21.5838.)  If  the 
individual  dies  during  an  enrollment 
period,  the  provisions  of  §  21.5835(a] 
will  apply,  even  if  other  types  of 
discontinuances  are  involved.  In  all 
other  cases  where  more  than  one  type  of 
reduction  or  discontinuance  is  involved, 
the  earliest  date  found  in  9  21.5635  will 
control. 

(10  U.S.C.  2143;  Pub.  L  96-342) 

(b)  Subsistence  allowance.  The 
effective  date  of  a  reduction  or 
discontinuance  of  subsistence 
allowance  will  be  as  specified  in 

9  21.5835.  If  more  than  one  type  of 
discontinuance  is  involved,  the  earliest 
date  will  control. 

(10  U.S.C.  2144;  Pub.  L  96-342) 

§  21.5835    Specific  discontinuance  dates. 

The  following  rules  will  govern 
reduction  and  discontinuance  dates  for 
educational  assistance  and  subsistence 
allowance. 

(a)  Death  of  individual.  If  an 
individual  dies — 

(1)  The  VA  will  discontinue 
educational  assistance  effective  the  last 
day  of  the  most  recent  term,  quarter, 
semester  or  enrollment  period  for  which 
the  individual  received  educational 
assistance. 

(2)  The  VA  will  discontinue 
subsistence  allowance  effective  the 
individual's  last  date  of  attendance. 

(10  U.S.C.  2143;  Pub.  L  96-342) 

(b)  Lump-sum  payment  When  a 
servicemember  accepts  a  lump-sum 
payment  in  lieu  of  educational 
assistance,  the  VA  will  discontinue 
educational  assistance  effective  the  date 
on  which  he  or  she  elects  to  receive  the 
lump-sum  payment. 

(10  U.S.C.  2146:  Pub.  L  96-342) 

(c)  Reduction  due  to  decreased 
training  time.  (1)  If  a  decrease  in  an 
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month  in  which  the 


individual's  trainin ;  time  requires  a 
decrease  in  educat  onal  assistance,  the 
decrease  is  effectiv  e  the  end  of  the 


individual  became  a 


part-time  student  o  •  the  end  of  the  term, 
whichever  is  earlie '. 

(2)  When  an  indi  ndual  decrease  his 
or  her  training  time  from  full-time  to 
part-time,  the  VA  v  ill  decrease  his  or 
her  subsistence  alldwance  effective  the 
end  of  the  month  inl  which  the  individual 
became  a  part-time  student,  or  to  the 
end  of  the  term,  wh  chever  is  earlier. 
(10  U.S.C.  2143,  2144;  1  -ub.  L  9&-342)" 

(d)  Course  disco/  tinued.  interrupted, 
terminated  or  withdrawn  from.  If  an 
individual  withdraWs,  discontinues, 
ceases  to  attend,  in  emipts  or 
terminates  all  cours  es.  the  VA  will 
discontinue  educational  assistance  and 
subsistence  allowai  ice  effective  the  last 
date  of  attendance. 

(10  U.S.C  2144  Idy.  Pu  ».  L  96-342) 

(e)  False  claim.  T  le  VA  *vill 
discontinue  educati  >nal  assistance  and 
subsistence  allowance  effective  the  first 
day  of  the  term  for  i  vhich  the  false  claim 
is  submitted. 

(10  U.S.C.  2141:  Pub.  L  96-342) 

(f)  Withdrawal  of  accreditation.  If  an 
accrediting  agency  withdraws 
accreditation  from  a  course  in  which  an 
individual  is  enroUe  1  the  VA  will 
discontinue  educatii  inal  assistance  and 
subsistence  ailowar  ce  effective  the  end 
of  the  month  in  which  the  accrediting 
agency  withdrew  ac  creditation.  or  the 
end  of  the  term  whi(  hever  is  earlier. 


(10  use.  2143(c)  2144; 


(g)  Remarriage  of 
The  VA  will  discontinue 
assistance  and  subs 
effective  the  last  dal  e 
before  the  date  on  v(hich 
spouse  remarries. 

(10  U.S.C.  2147  (d);  Pulj  L  96-342) 


surviving  spouse. 
educational 
stence  allowance 
of  attendance 
the  surviving 


has  been 
sor 
,  and  the  spouse 
from  the 
.  the  spouse's 
assistance  and 
will  end  on  the 
before  the 
final. 


(h)  Divorce.  Vt  entitlement 
transferred  to  the  ve  teran' 
sevvicemember's  sp  )use 
is  subsequently  divo  reed 
veteran  or  servicemi  imber, 
award  of  educations  1 
subsistence  allowan  :e 
last  date  of  attendar  ce 
divorce  decree  beco  nes 

(10  U.S.C.  2147(d):  Pub.  L  96-342) 

(i)  Revocation  oft.  vnsfer  U  a  veteran 
or  servicemember  re  k^okes  a  transfer  of 
entitlement  the  spoi  se's  or  dependent 
child's  award  of  educational  assistance 
will  end  on  the  effective  date  of  the 
revocation.  See  S  21.5743(e). 

(10  U.S.C.  2147;  Pub.  L  96-342) 


Pub.  L  96-342) 


JMI 


(j)  Dependent  child  ceases  to  be 
dependent:  veteran  or  servicemember 
living.  If  a  veteran  or  servicemember  is 
living  and  has  transferred  entitlement  to 
his  or  her  dependent  child  who  is  not 
incapable  of  self  support  due  to  physical 
or  metal  incapacity,  the  VA  will 
discontinue  the  dependent  child's  award 
of  educational  assistance  and 
subsistence  allowance  whenever  the 
child  does  not  meet  the  definition  of  a 
"dependent  child"  found  in  S  21.5720(c). 
The  effective  date  of  discontinuance  is 
the  earliest  of  the  following: 

(1)  The  child's  2l8t  birthday,  if  on  that 
date — 

(i)  The  veteran  or  servicemember  is 
not  providing  over  one-half  the  child's 
support,  or 

(ii)  The  child  is  not  enrolled  in  a  full- 
time  course  of  study  in  an  institution  of 
higher  learning  approved  by  the 
Secretary  of  Defense  or  the  Secretary  of 
Education,  as  the  case  may  be: 

(2)  The  date,  following  the  child's  Zlst 
birthday,  on  which  the  veteran  or 
servicemember  stops  providing  over 
one-half  the  child's  support; 

(3)  The  date,  following  the  child's  2l8t 
birthday,  on  which  or  she  is  no  longer 
enrolled  in  a  full-time  course  of  study  in 
an  institution  of  higher  learning 
approved  by  the  Secretary  of  Defense  or 
the  Secretary  of  Education,  as  the  case 
may  be; 

(4)  The  child's  23rd  birthday; 

(5)  The  date  the  child  marries. 

(10  U.S.C  2147(d);  Pub.  L  96-342) 

(k)  Dependent  child  ceases  to  be 
dependent  veteran  or  servicemember 
deceased.  If  a  veteran  or  servicemember 
is  deceased  and  his  or  her  dependent 
child  is  not  incapable  of  self  8upport.due 
to  physical  or  mental  incapacity,  the  VA 
will  discontinue  the  dependent  child's 
award  of  educational  assistance 
whenevr  the  child  does  not  meet  the 
definition  of  a  "dependent  child"  found 
in  §  21.5720(c).  The  effective  date  of 
discontinuance  is  the  earUest  of  the 
following: 

(1)  The  day  after  the  child's  21st 
birthday,  if  on  that  date  the  child  is  not 
enrolled  in  a  full-time  course  of  study  in 
an  institution  of  higher  learning 
approved  by  the  Secretary  of  Defense  or 
the  Secretary  of  Education,  as  the  case 
may  be; 

(2)  The  date  following  the  child's  21st 
birthday  on  which  he  or  she  is  no  longer 
enrolled  in  a  full-time  course  of  study  in 
an  institution  of  higher  learning 
approved  by  the  Secretary  of  Defense  or 
the  Secretary  of  Education,  as  the  case 
may  be; 

(3)  The  child's  23rd  birthday;  or 

(4)  The  date  the  child  marries. 
(10  n.S.C.  2147(d):  Pub.  L  96-342) 


S  21.5838    OvarpayiMnts. 

(a)  Educational  assistance.  If  an 
individual  receives  educational 
assistance  but  the  educational 
assistance  must  be  dicontinued 
according  to  S  21.5635,  the  amount  of 
educational  assistance  attributable  to 
the  portion  of  the  term,  quarter  or 
semester  following  the  effective  date  of 
discontinuance  shall  constitute  a  debt     • 
due  the  United  States. 

(1)  The  amount  of  the  debt  is  equal  to 
the  product  of— 

(i)  The  number  of  days  the  individual 
was  entitled  to  receive  subsistence 
allowance  during  the  enrollment  period 
for  which  educational  assistance  was 
paid,  divided  by  the  total  number  of 
days  in  that  enrollment  period,  and 

(ii)  The  amount  of  educational 
assistance  provided  for  that  enrollment 
period. 

(2)  Nothing  in  this  method  of 
calculation  shall  change  the  fact  that  the 
number  of  months  of  educational 
assistance  to  which  the  individual 
remains  entitled  shall  always  be  the 
same  as  the  number  of  months  of 
subsistence  allowance  to  which  the 
individual  is  entitled. 

(10  U.S.C.  2143  (d);  Pub.  L  96-342) 

(b)  Subsistence  allowance.  If  an 
individual  receives  subsistence 
allowance  under  any  of  the  following 
conditions,  the  amount  of  that 
subsistence  allowance  shall  constitute  a 
debt  due  the  United  State  unless  the 
debt  is  waived  as  provided  by  §§  1.955 
through  1.970  of  this  chapter. 

(1)  Subsistence  allowance  received  for 
coturses  pursued  while  on  active  duty; 

(2)  Subsistence  allowance  received  for 
courses  which  are  precluded  under 

S  21.S800(b); 

(3)  Subsistence  allowance  received  by 
a  person  who  is  not  eligible  for 
educational  assistance  under  S  21.5740; 

(4)  Subsistence  allowance  received  by 
an  individual  who  has  exhausted  all 
entitlement  provided  under  §  21.5742; 

(5)  Subsistence  allowance  received  by 
an  individual  for  a  period  before  the 
commencing  date  determined  by 

§  21.5831. 

Measurement  of  Courses 

§  21.5870    M«a*urMiMnt  of  coursM. 

(a)  Credit  hour  measurement: 
undergraduate,  standard  term.  An 
individual  who  enrolls  in  a  standard 
quarter  or  semester  for  12  undergraduate 
credit  hours  is  a  full-time  student.  An 
individual  who  enrolls  in  a  standard 
quarter  or  semester  for  less  than  12 
imdergraduate  credit  hours  is  a  part- 
time  student 
(10  U.S.C.  2144(c);  Pub.  L  96-342) 
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(b)  Credit  hour  measurement 
Undergraduate,  nonstandard  term.  (1)  If 
an  individual  enrolls  in  a  nonstandard 
term,  quarter  or  semester,  and  the 
school  measures  the  course  on  a  credit- 
hour  basis,  the  VA  will  determine 
whether  that  individual  is  a  full-time 
student  by — 

(i)  Multiplying  the  credits  earned  in 
the  term  by  18  if  credit  is  granted  in 
semester  hours,  or  by  12  if  credit  is 
granted  in  quarter  hours,  and 

(ii)  Dividing  the  product  by  the 
number  of  whole  weeks  in  the  terms. 

(2)  In  determining  whole  weeks  the 
VA  wiU— 

(i)  Divide  the  number  of  days  in  the 
term  by  7; 

(ii)  Disregard  a  remainder  of  3  days  or 
less,  and 

(iii)  Consider  4  days  or  more  to  be  a 
whole  week. 

(3)  If  the  number  obtained  by  using 
the  formula  in  paragraph  (b)  (1)  and  (2) 
of  this  section  ia  12  or  more.  Uie 
individual  is  a  full-time  student.  If  that 
number  is  less  than  12,  the  individual  is 
a  part-time  student 

(10  U.S.C.  2144(c);  Pub.  L  96-342) 

(c)  Credit  hour  measurement' 
graduate.  (1)  If  it  is  the  established 
policy  of  a  school  to  consider  less  than 
12  credit  hours  to  be  full-time  for 
graduate  students,  the  VA  will  accept 
the  statement  of  a  responsible  school 
ofHcial  as  to  whether  the  student  is  a 
full-time  or  part-time  student.  If  the 
school  does  not  have  such  a  policy,  the 
VA  will  meaure  the  student's  enrolbnent 
according  to  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section. 

(2)  The  VA  will  measure 
undergraduate  courses  required  by  the 
school  according  to  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
even  though  the  individual  is  enrolled  as 
a  graduate  student.  If  the  individual  is 
taking  both  graduate  and  undergraduate 
courses,  the  school  will  report  the  credit- 
hour  equivalent  of  the  graduate  work. 
The  VA  will  first  measure  the 
undergraduate  courses  according  to  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section  and  combine  the  result  writh 
the  credit-hour  equivalent  of  the 
graduate  work  in  order  to  determine  the 
extent  of  training. 

(10  U.S.C.  214^c);  Pub.  L  96-342) 

(d)  Clock  hour  measurement.  (1)  If  an 
individual  enrolls  in  a  course  measured 
in  clock  hours  and  ship  practice  is  an 
integral  part  of  the  course,  he  or  she  is  a 
full-time  student  when  enrolled  in  22 
clock  hours  or  more  per  week  with  not 
more  than  a  2V4  hour  rest  period 
allowance  per  week.  For  all  other 
enrollments  the  individual  is  a  part-time 


student.  The  VA  will  exclude  supervised 
study  in  determining  the  niunber  of 
clock  hours  in  which  the  individual  is 
enrolled. 

(2)  If  an  individual  enrolls  in  a  course 
measured  in  clock  hours  and  theory  and 
class  instruction  predominate  in  the 
course,  he  or  she  is  a  full-time  student 
enrolled  in  18  clock  hours  or  more  per 
week.  He  or  ^e  is  a  part-time  student 
when  enrolled  in  less  than  18  clock 
hours  per  week.  Customary  intervals  not 
to  exceed  10  minutes  between  classes 
will  be  included  in  measuring  net 
instruction.  Shop  practice,  rest  periods, 
and  supervised  study  are  excluded. 
Supervised  instruction  periods  in 
schools'  shops  and  the  time  involved  in 
field  trips  and  individual  and  group 
instruction  may  be  included  in 
computing  the  clock  hour  requirements. 

(10  U.S.C.  2144(c);  Pub.  L  96-342) 

Administrative 

§21.5900  AdmlntotratkMi  of  b«n«fits 
program— ctwpter  107,  tltto  10,  United 
States  Code. 

In  administering  benefits  payable 
under  chapter  107,  tide  10,  United  States 
Code,  the  VA  will  be  boimd  by  the 
provisions  of  the  §  21.5700.  {  21.5800  and 
S  21.5900  series  of  regulations. 

(10  U.S.C.  2141;  Pub.  L.  96-342) 

§  21.5901    Delegation  of  authority. 

(a)  General  delegation  of  authority. 
Except  as  othewise  provided,  authority 
is  delegated  to  the  Chief  Benefits 
Director  of  the  VA  and  to  supervisory  or 
adjudication  personnel  within  the 
jurisdiction  of  the  Education  Service  of 
the  VA,  designated  by  him  or  her  to 
make  findings  and  decisions  under  10 
U.S.C.  ch.  107  and  the  application 
regulations,  precedents  and  instructions 
concerning  the  program  authorized  by 
these  regulations. 

(10  U.S.C  2141;  Pub.  L  96-342) 

(b)  Delegation  of  authority  concerning 
the  Civil  Rights  Act  of  1964.  TTie  Chief 
Benefits  Director  is  delegated  the 
responsibility  to  obtain  evidence  of 
voluntary  compliance  with  tide  VI  of  the 
Civil  Rights  Act  of  1964  fix)m 
educational  institutions  and  from 
recognized  national  organizations 
whose  representatives  are  afforded 
space  and  office  facilities  under  his  or 
her  jurisdication.  See  Part  18  of  this  tide. 

(42  U.S.C.  2000) 

[FR  Doc.  85-29358  Piled  12-10-85;  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Veterans  Education;  Assuring 
Compliance  WHh  CtvH  Rigtits  Laws 

AOENCV:  Veterans  Administration. 
ACTION:  Proposed  regulations. 

SUMMARY:  The  proposed  regulations  set 
forth  the  responsibilities  the  State 
approving  agencies  have  regarding 
implementation  of  the  nation's  equal 
opportimity  laws.  State  approving 
agencies  have  been  carrying  out  their 
responsibilities  in  regard  to  Tide  VI. 
Civil  Rights  Act  of  1964  under  contract 
with  the  VA  (Veterans  Administration). 
The  VA  intends  to  modify  the  contract 
to  cover  the  other  equal  opportunity 
laws.  This  proposal  will  better  inform 
the  public  of  State  approving  agency 
actions  with  regard  to  civil  rights. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1988. 
ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans'  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  All  written  comment  received  will 
be  available  for  public  inspection  only 
in  the  Veterans  Services  Unit,  room  132 
of  the  above  address  between  the  hours 
of  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday  (except  holidays)  until  January 
27, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service,  Department  of 
Veterans  Benefits,  (202)  389-2092. 
SUPPLEMENTARY  INFORMATION:  38  CFR 
21.4258  is  amended  to  state  the  State 
approving  agencies'  responsibility  in 
assuring  compliance  %vith  the  nation's 
equal  opportunity  laws.  State  approving 
agencies  may  obtain  assur£inces  of 
compliance  with  those  laws  only  from 
those  organizations  listed  in  the 
proposed  regulation.  The  VA  is 
proposing  to  cancel  §  21.4303  which 
contains  some  of  these  responsibilities. 

The  VA  has  determined  that  these 
proposed  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entided  Federal  Regulation. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  The  proposal 
will  not  result  in  any  major  increases  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  %vlth  forei^- 
based  enterprises  in  domestic  or  export 
markets. 
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The  Administi  ator  of  Veterans' 
Affairs  has  certi  ied  that  these  proposed 
regulations,  if  pr  imulgated,  will  not 
have  a  signiiicaiit  economic  impact  on  a 
substantial  nunil>er  of  small  entities  as 
they  are  defined  in  the  Regvdatory 
Flexibility  Act  fRFA).  5  U.S.C.  801-612. 
Pursuant  to  5  U.$.C.  605(b),  these 
proposed  regulations,  therefore,  are 
exempt  from  thejinitial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certificatipn  can  be  made 
because  this  proposal  primarily  affects 
State  approving  Agencies.  States  do  not 
come  within  the  RFA  definition  of  small 
enUties  (5  U.S.C.  601(5]].  Although  some 
schools  are  small  entities,  and  all 
schools  must  comply  with  equal 
opportunity  lawa  in  order  to  receive 
Federal  funds,  thfs  compliance  is  based 
upon  statutes,  ndt  this  proposal.  The 
additional  requirement  that  a  school 
give  written  assiitince  of  this 
compliance  to  obtain  approval  is  an 
infrequent  simple  administrative  task 
which  is  not  in  itself  economically 
significant 

The  Catalog  of]  Federal  Domestic 
Assistance  numb  er  for  the  program 
affected  by  this  r  egulation  is  64.117. 

List  of  Subjects  u  1 38  CFR  Part  21 

Civil  rights,  Cli  lims.  Education,  Grant 
programs — educ{  tion.  Loan  programs — 
Repor  ting  and  reconticeeping 

Sci  lools.  Veterans, 
edua  tion.  Vocational 


education, 
requirements. 
Vocational 
rehabilitation. 

Approved:  November 
By  direction  of  tqe 
Eventt  Alvarex,  )r. 

Deputy  AdministnAor. 


iai985. 
Administration. 


PART  21— {AME|<DED] 

38  CFR  part  21 J  VOCATIONAL 
REHABnJTATIQN  AND  EDUCATION, 
is  amended  to  reid  as  follows: 

1.  In  S  21.4258,  paragraph  (d]  is  added 
to  read  as  follow 

{21.4258    NotkM^aficreyai. 

(d)  Compliancy  with  equal 
opportunity  lawa 

(1)  The  State  approving  agency  shall 
solicit  assurancelof  compliance  with: 

(i)  Title  VI,  Civil  Rights  Act  of  1964, 

(ii)  Title  IX,  Education  Amendments 
of  1972,  as  amended, 

(iii)  Section  504.  Rehabilitation  Act  of 
1973. 

(iv)  The  Age  Discrimination  Act  of 
1975,  and 

(v)  All  Veterai^  Administration 


regulations  adop 
laws. 


ed  to  carry  out  these 
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(2)  The  State  approving  agency  shall 
solicit  this  assurance  from: 

(i)  Proprietary  vocational,  trade, 
technical,  or  other  institutions  and  such 
schools  not  a  part  of  a  public  elementary 
or  secondary  school, 

(ii)  All  other  educational  institutions 
which  the  Department  of  Education  has 
not  determined  to  be  in  compliance  with 
the  equal  opportunity  laws  hsted  in 
paragraph  (d)(1)  of  this  section. 

(3)  Whenever  a  State  approving 
agency  forwards  to  the  VA  a  Notice  of 
Approval  for  a  course  offered  by  an 
institution  described  in  paragraph  (d](2) 
of  this  section,  it  shall  also  forward  the 
institution's  signed  statement  of 
compliance  with  these  equal  opportunity 
laws. 

(42  U.S.C.  2000  et  seq..  20  U.S.C.  1681  et  seq.. 
29  U.S.C.  794.  42  U.S.C.  6101  et  seq.) 

S  21.4303   [ftemovMl] 

2.  Part  2l  is  amended  by  removing 
§  21.4303. 

[FR  Doc.  85-29356  Filed  12-10-«5;  8:45  am] 
BNjjNQ  cooc  nao-oi-M 


38  CFR  Part  21 

Veterans  Education;  Limit  on 
Rehnbursement  of  Wages  Under  the 
Emergency  Veterans'  Job  Training  Act 

AQENCV:  Veterans  Administration.  ■ 
ACnON:  Proposed  regulations. 

summary:  a  few  employers  hae  been 
circumventing  the  intent  of  EVJTA 
(Emergncy  Veterans'  Job  Training  Act] 
in  order  to  receive  more  than  50%  of  the 
wages  paid  to  veterans  training  under 
the  Act  This  proposal  contains  an 
additional  limitation  on  the  amount 
payable  on  behalf  of  a  single  veteran. 
The  limitation  will  prevent  this  abuse. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1986. 
ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans'  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
January  27, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
PoUcy  and  Program  Administration, 
Education  Service.  Department  of 
Veterans  Benefits,  (202)  389-2092. 
SUPf>LEMENTARY  INFORMATION:  38  CFR 
21.4632  is  amended  to  impose  a 
limitation  on  the  amount  that  may  be 
paid  to  an  employer  on  behalf  of  a 


veteran  who  is  training  under  the 
Emergency  Veterans'  Job  Training  Act 
Pub.  L  98-77. 

This  proposal  also  clarifies  that  any 
VA  payment  to  an  employer  in  excess 
of.  or  contrary  to.  payment  limitations 
shall  constitute  an  overpayment  for 
which  the  employer  will  be  liable. 

The  VA  has  determined  that  this 
proposal  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  certifies  that  this  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Purusant  to  5 
U.S.C.  605(b),  these  proposed 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  this  clarification  of  VA 
regulations  is  required  to  make  them 
consistent  with,  and  to  carry  out  the 
intent  of  the  EVJTA. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  prpgram 
affected  by  this  regxilation  is  64.121. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

By  direction  of  the  Administrator. 

Approved:  November  7, 1985. 
Everett  Alvaras,  Jr.. 
Deputy  A  dministrator. 

PART  21— {AMENDED] 

38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education,  is 
amended  as  follows: 

1.  Section  21.4632,  is  amended  by 
adding  paragraph  (e)(3)  to  read  as 
follows: 

§21.4632    Payments, 
(e)  Limitations  on  payments.  *  *  * 
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(3)  If  an  employer  reduces  die  wages 
paid  to  a  trainee  for  a  training  period  so 
that  the  trainee  is  paid  at  a  rate  which  is 
less  than  the  starting  wage  rate,  the  VA 
shall  not  pay  the  employer  an  amount  in 
excess  of  50  percent  of  the  wages 
(exclusive  of  overtime  and  premium 
pay)  paid  to  the  trainee  for  the  training 
period.  (Sec.  8,  Pub.  L  98-77) 

2.  In  §  21.4634,  paragraphs  (d)  and  (e) 
are  revised  and  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  21.4634    Overpaymenta. 

(d)  Payment  contrary  to  limitations. 
Whenever  the  VA  finds  that  payment 
has  been  made  to  an  employer,  on 
behalf  of  a  veteran,  in  an  amount  which 
exceeds  or  is  otherwise  contrary  to  the 
limitations  set  forth  in  §  21.4632(e],  such 
amount  shall  constitute  an  overpayment 
for  which  the  employer  shall  be  liable  to 
the  United  States.  (Sec.  8,  Pub.  L  98-77; 
97  Stat.  443) 

(e)  Waivers  of  overpayments.  Any 
overpayment  established  under  this 
section  may  be  waived,  entirely  or 
partly,  as  provided  by  §5  1.955  through 
1.970  of  this  chapter.  (Sec.  8,  Pub.  L.  98- 
77;  97  Stat.  443) 

(f)  Recovery  of  overpayments. 

(1)  Any  overpayment  referred  to  in 
paragraph  (a),  (b),  (c).  or  (d)  of  this 
section  may  be  recovered  in  the  same 
manner  as  any  other  debt  due  the 
United  States. 

(2)  If  both  the  veteran  and  employer 
are  found  liable  to  the  United  States 
under  paragraph  (a),  (b),  (c)  or  (d)  of  diis 
section  for  all  or  part  of  the 
overpayment,  they  shall  be  considered 
to  be  jointly  and  severally  liable  to  the 
extent  of  their  respective  liabilities. 
(Sec.  8,  Pub.  L  98-77,  97  Stat.  443) 

[FR  Doc.  85-29355  Piled  12-10-85;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  166 
tOPP-250071;  FRL-2935-71 

Notification  to  Secretary  of  Agriculture 
of  a  Final  Regulation  on  Exemption  of 
Federal  and  State  Agencies  for  Use  of 
Pesticides  Under  Emergency 
Conditions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notification  to  the  Secretary  of 
Agriculture. 

summary:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  final 


regulation  that  exempts  Federal  and 
State  agencies  for  use  of  pesticides 
tmder  emergency  conditions.  This  action 
is  required  by  section  25(a)(2)(B)  of  the 
Federal  Insectide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Franklin  Gee.  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  1120B.  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
(703-557-0592). 

SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(B)  of  FIFRA  provides  that  die 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  final 
regulation  within  15  days  after  receiving 
it  the  Administrator;^  shall  issue  for 
publication  in  the  Federal  Register,  with 
the  final  regulation,  the  comments  of  the 
Secretary,  if  requested  by  the  Secretary, 
and  the  response  of  the  Adminisb-ator 
concerning  the  Secretary's  ccunments.  If 
the  Secretary  does  not  comment  in 
writing  within  15  days  after  receiving 
the  final  regulation,  the  Administrator 
may  sign  the  regulation  for  pubUcation 
in  die  Federal  Register  anytime  after  the 
15-day  period. 

As  required  by  FIFRA  section  25(a)(3). 
a  copy  of  this  final  regulation  has  been 
forwarded  to  the  Committee  on 
Agrictdtnre  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

As  required  by  FIFRA  section  25(d),  a 
copy  of  this  final  rule  has  also  been 
forwarded  to  the  Scientific  Advisory 
Panel. 

Authority:  7  U.S.C  136  et  seq. 

Dated:  November  25. 1985. 
Steven  Scliatzow, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  85-29122  Filed  12-10-85;  a-45  am] 
aiLUNO  cooE  eseo-co-M 

40CFR  Part  180 
[OPP-300125;  FRL-2936-1] 

Revocation  of  Heptachlor  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  (1)  proposes 
the  revocation  of  the  tolerances  for 
residues  of  the  insecticide  heptachlor 
(l,4,5,6,7.8,8-heptachloro-3a.4.7.7a- 


tetrahydro-4,  7-methanoindene)  and  its 
oxidation  product  heptachlor  epoxide 
(1.4.5.6.7.8.8-heptachloro-2,3-epoxy- 
2.3,3a,4,7,7a-hexahydro-4,7- 
methanoindene)  in  or  on  various  raw 
agricultural  commodities:  (2)  lists  the 
action  levels  which  EPA  vvill 
recommend  that  the  Food  and  Drug 
Administration  (FDA)  and  the  Food 
Safety  and  Inspection  Service  (FSIS)  of 
the  U.S.  Department  of  Agriculture 
(USDA)  establish  to  replace  the 
tolerances  once  the  rule  revoking  the 
tolerances  is  final;  and  (3)  lists  EPA's 
recommendation  that  FDA  and  FSIS 
retain  or  replace  the  various  existing 
action  levels  for  food  and  feed 
commodities  for  which  no  tolerances 
were  established.  This  proposed 
regulatory  action  was  initiated  by  the 
Environmental  Protection  Agency  to 
remove  tolerance  regulations  on  the 
pesticide  for  which  registered  uses  have 
been  cancelled. 

date:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300125],  must  be  received  on  or  before 
February  10. 1986. 

ADDRESS:  By  mail,  submit  comments  to: 
Information  Services  Section.  Program 
Management  and  Support  DiA^sion  (TS- 
757C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 M 
St.  SW.,  Washington,  DC  20480.  In 
person,  deUver  comments  to:  Rm.  236 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Coiifidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Fridcay,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  James  Tompkins.  Registration 
Division  (TS-767C).  Environmental 
Protection  Agency,  401  M  SL  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  716  CM  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA  (703-557-1806). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  Notice,  published  in  the  Federal 
Register  of  November  26. 1974  (39  FR 


UMI 
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41298),  of  Intent  to  tancel  registrations 
of  pesticide  producu  containing 
heptachlor.  In  addition,  applications  for 
fecjeral  registrationiof  intrastate 
products  containin|  heptachlor  were 
subjected  to  the  teikns  of  a  Notice  of 
Intent  to  Deny  Regntration,  published  in 
the  Federal  Registef  of  May  21, 1975  (40 
FR  22587).  I 

A  Final  Order  issued  by  the 
Administrator  and  bublished  in  the 
Federal  Register  of  ^larch  24. 1978  (43 
FR  12372).  cancelled  all  the  uses  which 
were  subject  to  thelNotice  of  Intent  to 
Cancel  and  the  Notice  of  Intent  to  Deny 
Registration.  The  Cktler  was  effective  on 
March  6, 1978,  witn  the  exception  of 
certain  registrations  which  were  to  be 
phased  out  over  specified  periods  of 
time,  ranging  hvm  December  31, 1979,  to 
July  1. 1983.  All  fooq  uses  of  heptachlor 
were  cancelled  except  for  uses  on  citrus, 
com,  small  grains  (Wheat,  oats,  barley, 
rye),  pineapples,  arid  sorghum,  all  of 
which  were  phased  out  during  the 
period  of  Decembei  31, 1979.  to  July  1, 
1983.  I 

The  tolerances  established  for  the 
residues  of  heptachlor  and  its  oxidation 
product  heptachlor  epoxide  were  not 
revoked  concurrently  with  the 
cancellation  of  the  pesticide 
registrations  becau$e  of  the  pesticide's 
slow  rate  of  degradation  and  its 
persistence  in  the  eiivironment.  Also. 
FDA  and  FSIS  had  Utablished  action 
levels,  based  on  EPA  recommendations, 
to  cover  unavoidable  residues  of  this 
pesticide  occurring  in  food  and  feed 
conmtodities  for  wnich  no  tolerances 
had  been  established.  These  action 
levels  are  currently!  in  effect. 

To  deal  with  the  jssue  of  persistent 
pesticide  chemicalal  which  have  been 
cancelled,  the  EPA  published  a  "Policy 
Statement  on  Revo<  ation  of  Tolerances 
For  Cancelled  Pesticides"  in  the  Federal 
Register  of  Septeml  ler  29, 1982  (47  FR 
42956).  This  statemi  int.  which  was  a 
joint  agreement  am  )ng  the  EPA.  FDA. 
FSIS  and  the  Agricultural  Marketing 
Service  of  USDA,  si  its  forth  the 
procedure  for  replai  :ing  formal 
tolerances  for  resid  les  of  persistent 
pesticides  with  acti  }n  levels  at  the  time 
the  tolerances  are  revoked.  These  action 
levels  would  cover  unavoidable  residues 
occurring  in  the  U.S.  food  supply  as  a 
result  of  environmental  contamination 
from  past  legal  usa|e  of  the  pesticides. 
The  policy  statemeSt  described  the 
factors  which  EPA  would  consider  when 
iate  action  levels  to 
or  FSIS.  These  same 
e  used  to 
and  FSIS  lower 
the  action  levels  as  subsequent 
surveillance  data,  r  iviewed  periodically. 


determining  appro 
recommend  to  FD. 
factors  also  would 
recommend  that 


indicated  that  the  residue  levels  found 
in  the  environment  has  dissipated 
further. 

Based  on  the  above  facts  and  the 
guidance  provided  in  the  policy 
statement  the  Agency  now  proposes  to 
revoke  the  existing  tolerances  for 
residues  of  heptachlor  and  heptachlor 
epoxide  listed  in  40  CFR  180.104  and  the 
interim  tolerances  listed  in  40  CFR 
180.319  specifically  for  residues  of 
heptachlor  in  or  on  various  raw 
agriciiltural  commodities. 

The  Agency  has  reviewed  heptachlor 
residue  monitoring  data  from  FDA  and 
FSIS  resulting  from  their  surveillance  of 
domestic  and  imported  food  and  feed 
commodities  during  the  years  1979  to 
1983.  Based  on  its  Evaluation  of  these 
data,  its  estimate  of  the  levels  of 
heptachlor  residues  occurring  in  food 
from  environmental  sources,  and  the 
capability  of  FDA's  and  USDA's 
monitoring/enforcement  analytical 
capabilities,  the  Agency  will  recommend 
that  FDA  and  FSIS  establish  the 
following  action  levels  for  residues  of 
heptachlor  and  heptachlor  epoxide, 
expressed  in  parts  per  million  (ppm),  to 
replace  the  existing  heptachlor 
tolerances  when  they  are  revoked.  For 
consistency  with  existing  FDA  action 
levels,  all  recommended  action  levels 
will  be  for  "the  sum  of  residues  of 
heptachlor  and  heptachlor  epoxide." 


Table  l— Recommended  Action  Levels 

ClommodHies 

Hepiaci«of 

Raoonv 
fnanoao 
action 
levels 
(ppm) 
Heptachlor 

AMaHa             

0 

•0(0.02) 

■  0  (0.02) 
•0(0.02) 

0.1 

•  0  (0.02) 
'  0  (0.02) 

•  0  (0.02) 

■  0  (0.02) 

0.1 

•o(o.oa 

>  0  (0.02) 

•  0  (0.02) 

0 

0 

•0(0.02) 

0 

■  0  (0.02) 
'  0  (0.02) 

0 
0 

•  0  (0.02) 

0.1 
0 

■  0  (0.1) 

•  0  (0.02) 

•  0  (0.02) 

•  0  (0.02) 

■  0  (0.02) 

■  0  (0.02) 
<  0  (0.02) 
•0(0.02) 

•  0  (0;02) 

0.1 

•  0  (0.02) 

0.02 

Apptea 

fUri^              

0.02 
0  02 

Beana,  ima ._ 

Beans,  anap 

Rmm            

0.02 
0.02 
002 

002 

BlacVeyed  p«aa 

Brussels  sprouts 

0.02 
0.02 
002 

Carrota 

CXMIooar 

Chanlaa 

ChMW 

0.02 

0.02 

•0.02 

002 

Ctovar,  aaiMl             __     „     _. 

Crwn               

0.02 
002 

002 

Coufpeas    m 

002 

Grapes _           

Grass  (pastura) _ 

Graaa  (range) - «    «.. 

•0.02 
0.02 
002 

KnhkaM             

002 

I|M1IIC<*            

«002 

Meat _. .„. 

MM „      ... 

Oata. 

•0.02 

(tat  basis) 

0.1 

(lat  basts) 

002 

Onions  

0  02 

Paacltea..»..««.....»....».,.w 

Poanuta 

•0.02 
002 

«>eas ™    

0.02 
002 

Potatoaa...    .„    _        

0  02 

R««s«)ea 

RutaMgaa 

0.02 
002 

Rye — 

0.02 

Table  1— Recommended  Acnofi  (.evels— 
Continued 


Commodities 


Sorghum,  graki  (rrdlo) .. 

Sui^vcana 

Siweat  potatoaa 


Tumipa(incLlopa). 


Recom- 

Exiating 

mended 

totarancea 

action 

(ppm) 

levels 

HspttctrioT 

(ppm) 

Heptachlor 

•0(0.02) 

0.02 

0 

0.02 

•0(0.02) 

0.02 

•0(0.02) 

0.02 

•0(0.02) 

0.02 

•0(0.02) 

0.02 

01  heptachlor  and/or  heptachlor  epoxide. 
Based  on  FDA's  morMtonng  and  enforcement  analytical  capa- 
biMiea  (0.02  ppm)  and  expected  tMckground  levela;  rater  to 
FOA  Clonnliance  Policy  Guide  7120i3.  October  1,  1982 

'  Stone  hutta;  aae  TABLE  3. 

•  Small  huitK  aae  TABLE  3. 

«  Lealy  vegetaWea;  aee  TABLE  3. 

'  Fflt  of  fnsii  frofn  csMo,  oottts,  hooi,  hofSMs  thiM). 
poultry,  and  rabblla:  aae  TABLE  3. 

The  Agency  will  recommend  that  FDA 
establish  the  following  action  levels  for 
the  sum  of  residues  of  heptachlor  and 
heptachlor  epoxide,  expressed  as  ppm, 
to  replace  the  existing  interim  tolerances 
for  residues  of  heptachlor.  hsted  in  40 
CFR  180.319.  when  they  are  revoked. 

Table  2— Recommended  Action  Levels 
(Interim  Tolerances) 


Btackberriea 

Bkieberhaa _ 

Boysenberriaa.... 
DeiNtierriea...— 

Peppers «_» 

RaaptMTTiea 

Tomatoea 


Exlat- 
ing 


(ppm) 
Hepta- 
chlor 


0.01 
0.01 
0.01 
0.01 
0.1 
0.01 
0.02 


action 


(ppm) 
Heptachlor 


'0.02 
•0.02 
•0.02 
•0.02 

0.02 
•0.02 

0.02 


■  SmaM  (tuits:  sea  Table  3. 

The  multi-residue  analytical 
methodology  used  by  FDA  in  its 
enforcement  programs,  which  are  broad 
in  scope  and  involve  analyses  for 
numberous  pecticiles  simultaneously, 
would  not  be  appropriate  for 
enforcement  of  a  tolerance  below  0.02 
ppm  for  heptachlor.  Therefore,  so  that 
tolerance  enforcement  can  be  maintain 
throughout  a  large  sampling  program, 
covering  many  foods,  the  heptachlor 
action  levels  can  be  no  lower  that  0.02 
ppm. 

On  revocation  of  U.S.  tolerances  for 
persistent  pesticides,  the  action  levels 
recommended  to  replace  them  are 
estimated  from  U.S.  monitoring  data  or 
in  some  cases  are  based  on  the  limit  of 
determination  of  the  analytical 
procedure.  The  particular  analytical 
procedure  chosen  for  enforcement 
deHnes  the  limit  of  determination. 

The  multi-residue  analytical 
methodologies  used  by  FDA  in  its 
enforcement  programs  are  broad  in 
scope  and  involve  analyses  for 
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numerous  pesticides  simultaneously. 
These  multi-residue  methods  may  not 
always  permit  the  determination  of 
residues  at  the  lowest  level  technicially 
feasible  if  pesticides  were  analyzed 
individually.  However,  experience  has 
shown  the  multi-residue  methodologies 
to  be  the  most  cost-effective  and 
practical  way  to  protect  the  public 
health  with  generally  a  minimum 
sacrifice  in  analytical  sensitivity.  Action 
levels  based  on  these  limits  of 
determination  are  also  easier  to  confirm 
by  other  procedures  as  is  frequently 
necessary  in  enforcement  situations.  It 
is  for  these  reasons  that  "method 
sensitivity"  action  levels  are  generally 
based  on  multi-residue  method 
sensitivity  where  possible.  If  public 
health  concerns  dictate,  more  sensitive 
and  specific  methodologies  may  be  used 
for  enforcement. 

EPA  will  recommend  action  levels  for 
blackberries,  blueberries,  boysenberries, 
dewberries,  and  raspberries  which  are 
higher  than  the  existing  interim 
tolerances  for  these  commodities  but 
consistent  with  the  recommended  action 
level  for  small  fruits. 

There  are  currently  two  existing 
tolerances  for  residues  of  heptachlor  in 
tomatoes,  a  permanent  tolerance  of  zero 
and  an  interim  tolerance  of  0.02  ppm. 
Because  of  the  transitory  nature  of  an 
interim  tolerance,  the  permanent 
tolerance  was  not  repealed  when  the 
interim  tolerance  was  established  at  a 
higher  level  for  the  same  commodity. 
The  recommended  action  level  for 
tomatoes  is  consistent  with  Codex 
Maximum  Residue  Limits. 

EPA  will  recommend  to  FDA  that  it 
establish  the  following  action  levels  for 
the  sum  of  residues  of  heptachlor  and 
heptachlor  epoxide,  expressed  in  ppm. 
to  replace  existing  action  levels  for 
residues  of  heptachlor  in  these 
commodities.  In  addition,  EPA  will 
advise  FSIS/USDA  that  it  would  be 
appropriate  to  utilize  a  residue  level  of 
0.2  ppm  in  the  fat  of  meat  from  cattle, 
goats,  hogs,  horses,  sheep,  poultry,  and 
rabbits;  this  would  be  consistent  with 
the  Codex  Residue  Limit. 

Table  3— Action  Levels  To  Be  Replaced 


CofivnodflNis 


Articholies 

Aiparagus 

Beans,  except  an 

Citrus  fruits 

Cucuinbers „ 

Egg*. 


Eggpiant.. 


Exist- 
ing 

action 


(ppm) 
Hepta- 
chlor 


0.06 
0.05 
0.06 
0.05 
0.05 
0.03 

ao6 


Recom- 
mended 
action 
levels 
(ppm) 
HaptacMor 


0.02 
0.02 
0.02 
0.02 

ao2 

0.02 
0.02 


Table  3— Action  Levels  To  Be  Replaced— 
(Continued 


ExM- 

ssz 

cMor 

Recom- 
mended 
action 

(ppm) 
Haplachtor 

Fat  o(  meat  from  catne,  goat*,  hog*, 
hones,  sheep,  poultry,  and  rabbits.... 

Fig* — . 

Laaty  vagatabto*  (axeapl  bnaaica)  — 

Mwons —•...•..  ....u..MH>**t<>.>.» 

Okia „ _ 

Pears . 

as 

0.05 
0.05 
0.05 
OM 
0.05 
0.05 
0.05 
0.05 
0.03 
0.06 
0.06 
0,06 

0.02 
002 
0.02 
0.02 
0.02 
002 

002 

Pumpkins    

Quince* 

0.02 
0.02 
002 

Rice,  grain «».»... 

Small  fruits ... 

Squash  (summar  or  wMar) — 
Stone  mmt __ 

0.02 
0.02 
0.02 

EPA  will  recommend  to  FDA  that  it 
retain  the  existing  action  level  for  the 
sum  of  residues  of  heptachlor  and 
heptachlor  epoxide  for  the  commodity 
listed  below. 

Table  4— Action  Level  To  Remain  in  Effect 


Commodty 

Existing 

and 
Recom- 

action 

levels 

(ppm) 

Heptachlor 

0.3 

All  recommended  action  levels  will  be 
lower  than  the  Codex  Maximum  Residue 
Limit  for  the  same  commodity,  except 
those  recommended  for  citrus  fruits  and 
pineapples  which  are  higher  than  the 
Codex  level  and  for  fat  of  meat  from 
cattle,  goats,  hogs,  horses,  sheep,  poultry 
and  rabbits  which  is  the  same  as  the 
Codex  level. 

EPA  is  committed  to  harmonizing  U.S. 
limits  for  pesticide  residues  with  Codex 
where  reasonable  and  practical.  This 
commitment  applies  to  the 
establishment  of  action  levels  when 
tolerances  are  revoked  for  persistent 
pesticides.  However,  of  necessity,  U.S. 
action  levels  are  based,  as  appropriate, 
on  U.S.  monitoring  or  the  limit  of 
determination  of  U.S.  enforcement 
analytical  methodologies.  Similar 
environmental  contamination  data  or 
other  relevant  information  for 
discontinued  pesticides  in  other 
countries  are  generally  unavailable  or 
inadequate.  Consequently,  some  of  the 
action  levels  recommended  by  EPA  may 
be  lower  than  the  corresponding  Codex 
Extraneous  Residue  Limits. 

Because  of  its  commitment  to  Codex 
principles,  the  EPA  has  committed  itself 
to  providing  Federal  Register  notices 
proposing  action  levels  to  Codex  contact 
points  to  permit  member  countries  an 
opportunity  to  comment  on  or  document 


potential  trade  problems  which  could  be 
created  by  the  proposed  action  levels. 
On  the  basis  of  comments,  data,  health 
considerations,  and  other  information 
received,  the  EPA  will  decide  on  an 
individual  pesticide  basis  whether 
proposed  action  levels  may  be  revised 
to  accommodate  the  agricultural  needs 
of  other  countries. 

Any  person  who  has  registered  or 
submitted  an  application  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended,  for  the 
registration  of  a  pesticide  which 
contains  heptachlor  may  request  within 
30  days  after  publication  of  this 
docimient  in  the  Federal  Register  that 
this  proposal  to  revoke  the  heptachlor 
tolerances  in  various  raw  agricultural 
commodities  be  referred  to  an  advisory 
committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposal  to  revoke  the  tolerance  for 
residues  of  heptachlor  and  heptachlor 
epoxide  listed  in  40  CFR  180.104  and 
180.319.  Comments  must  bear  a  notation 
indicating  the  document  control  number, 
[OPP-300125].  Three  copies  of  the 
comments  should  be  submitted  to 
facilitate  the  work  of  the  Agency  and  of 
others  interested  in  reviewing  the 
conmients.  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  Rm.  236,  CM  #2, 
1921  JeHerson  Davis  Highway, 
Arlington.  VA,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act, 
the  Agency  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
is  available  for  public  inspection  in  Rm. 
236,  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "Major" 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposed  regulatory  action  is 
not  a  major  regulatory  action,  i.e..  it  will 
not  have  an  annual  e^ect  on  the 
economy  of  at  least  $100  million,  will 
not  cause  a  major  increase  in  prices,  and 
will  not  have  a  significant  adverse  e^ect 
on  competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises.  Revocation  of  the  tolerances 
for  heptachlor  should  aid  U.S. 
enterprises  by  eliminating  any  unfair 
advantage  that  foreign  enterprises  may 
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have  gained  through  the  continuance  of 
these  tolerance^. 

This  proposed  regulatory  action  has 
been  submitted  to  ^e  office  of 
Management  anp  Budget  as  required  by 
E.0. 12291.  I 

Regulatory  nex^bility  Act 

This  proposea  regulatory  action  has 
been  reviewed  under  the  Regulatory 
Flexibility  Act  df  1980  (Pub.  L  96-354;  94 
Stat.  1164.  5  U.slc.  601  et  seg.)  and  it  has 
been  determine^  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  numper  of  small  businesses, 
small  govemmejits.  or  small 
organizations.    | 

As  this  regulatory  action  is  intended 
to  prevent  the  sdle  of  foodstuffs 
primarily  where  the  subject  pesticide 
has  been  used  ii  an  unregistered  or 
illegal  manner,  ii  is  anticipated  that  little 
or  no  economic  jjmpact  would  occur  at 
any  level  of  busi  ness  enterprises. 

Accordingly,  I  certify  that  this 
regulatory  actioQ  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Reguli  tory  Flexibility  Act. 

List  of  Subjects  i  a  40  CFR  Part  180 

Administrativi  >  practice  and 
procedure,  Agric  ultural  commodities. 
Pesticides  and  p  >sts. 

Dated:  Decembe  r  2, 1985. 
|.  A.  Moore, 

Assistant  Adminis  Tatar  for  Pesticides  and 
Toxic  Substances. 

PART  180-(  AM  ENDED] 

Therefore,  it  it  proposed  that  40  CFR 
Part  180  be  amei  ided  as  follows: 

1.  The  authori  y  citation  for  Part  180 
continues  to  reao  as  follows: 

Authority:  21  U.S.C.  346a. 


2.  Sections  18( 


amended  as  foUi  iws 


§180.104    [Remdved] 

a.  By  removin; 

b.  By  amendin  ^ 
the  entries  undei 
as  follows: 


9  180.319    Interin  tolerances. 


Toieranosin  Raw 

SubManca*  U)  •  parts  par        agncuHural 


Heo«acMor 
(Removadl. 


|FR  Doc  S5-29116 

BNJJMQ  CODE  tBtO  HJ  II 


104  and  160.319  are 


S  180.104. 

i  180.319  by  removing 

'Heptachlor"  to  read 


(Ramc  mdl      [Ramovadl      [Ratnoved] 


nied  12-10^85;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

50CFRPart17 

Endangerad  and  Threatened  VinkHife 
and  Plants;  Reopening  of  Comment 
Period  on  Propoaed  Endangered 
Statua  With  Critical  Habitat  for 
Glaucocarpum  Suffrutescens  (Toad< 
flax  Cress) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  Section  4(b)(5)(E)  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  requires  that  a  public  hearing 
be  held  if  requested  within  45  days  of 
the  publication  of  a  proposed  rule.  The 
Service  held  such  a  public  hearing  in 
Vernal,  Utah,  on  the  proposed 
determination  of  endangered  status  writh 
designation  of  critical  habitat  for 
Glaucocarpum  suffnitescens  (toad-flax 
cress),  and  the  comment  period  on  the 
proposal  was  extended.  As  a 
consequence  of  that  public  hearing,  a 
request  was  made  from  an  agent  of  the 
private  landowner,  whose  real  property 
had  been  proposed  as  a  portion  of  the 
critical  habitat,  for  additional  time  to 
comment  on  the  proposed  determination 
of  endangered  status  with  the 
designation  of  critical  habitat  for 
Glaucocarpum  suffrutescens  (toad-flax 
cress). 

DATES:  Comments  on  the  proposal  must 
be  received  by  December  31, 1985. 
ADDRESS:  Written  comments  and 
materials  should  be  sent  to  the  Field 
Supervisor,  Endangered  Species  Office, 
U.S.  Fish  and  Wildlife  Service,  Room 
2078  Administration  Building,  1745  West 
1700  South,  Salt  Lake  City,  Utah  84104- 
5110.  Comments  and  materials  received 
will  be  available  for  public  inspection 
during  normal  business  hours,  by 
appointment,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  L.  England,  Staff  Botanist, 
Endangered  Species  Office,  U.S.  Fish 
and  Wildlife  Service,  Room  2078, 
Administration  Building,  1745  West  1700 
South,  Salt  Lake  City.  Utah  84104-5110 
(801/524-4430;  FTS  588-4430). 
SUPM^MENTARY  INFORMATION: 

Background 

Glaucocarpum  suffrutescens  (toad- 
flax cress)  is  an  herbaceous  perennial 
plant,  commonly  8  to  12  inches  tall  with 
a  deep  woody  root  that  forms  an  above- 
ground  clump  of  several  slender  simple 
stems  with  an  elongated  loose 
inflorescence  of  yellow  flowers. 


Glaucocarpum  suffrutescens  is  in  the 
mustard  family  and  is  the  only  member 
of  its  genus.  The  species  is  one  of 
several  endemics  limited  to  the  Green 
River  Formation  in  the  Uinta  Basin  of 
eastern  Utah.  It  survives  mostiy  on  one 
calcareous  shale  stratum,  marked  by  a 
highly  erosion-resistant  layer  of  water 
deposited  volcanic  tuft.  The  species  has 
experienced  a  signiHcant  population  and 
range  reduction  since  its  discovery  50 
years  ago  and  appears  to  be  threatened 
with  habitat  destruction  associated  with 
the  collection  of  building  stone  on  the 
ground  surface  of  its  habitat.  The 
species  may  be  vulnerable  to  heavy 
grazing.  The  species  has  lost  at  least 
two  stands  to  oil  and  gas  exploration 
and  development  and  is  potentially 
threatened  by  continued  oil  and  gas 
development  and  oil  shale  development. 
The  Service  proposed  a  determination  of 
endangered  status  with  designation  of 
critical  habitat  for  Glaucocarpum 
suffrutescens  in  the  Federal  Register. 
September  5, 1985  (50  FR  36118).  The 
period  for  submission  of  public 
comments  on  the  proposal  was 
originally  scheduled  to  end  on 
November  4, 1985. 

By  October  21, 1985,  the  Service  had 
received  several  letters  requesting  a 
hearing  on  the  proposal  to  determine 
endangered  status  with  critical  habitat 
designation  for  Glaucocarpum 
suffrutescens  (toad-flax  cress).  On 
November  4, 1985,  the  Service  published 
a  notice  in  the  Federal  Register 
extending  the  comment  period  and 
announcing  a  public  hearing  on  the 
proposed  rule.  The  Service  held  this 
hearing  on  November  21, 1985,  in 
Vernal,  Utah.  The  Service  also  extended 
the  public  comment  period  on  the 
proposal  to  December  1, 1985.  By 
December  1, 1985,  the  Service  received  a 
request  from  K4r.  Tom  Jepperson,  an 
agent  for  the  private  landowners  whose 
real  property  had  been  proposed  as 
critical  habitat,  to  extend  the  comment 
period  on  the  proposed  rule  to  allow 
them,  and  others,  adequate  time  to 
formulate  recommendations  to  the 
Service  concerning  the  proposed  rule  to 
list  Glaucocarpum  suffrutescens  as  an 
endangered  species  and  designate  its 
critical  habitat  under  the  Endangered 
Species  Act  of  1973,  as  amended  (see  50 
FR  36118  and  50  FR  45846). 

Author:  The  primary  author  of  this 
notice  is  Mr.  John  L  &igland,  Botanist, 
at  the  above  address. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  et  seg.;  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411). 


BEST  COPY  AVAILABLE 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  December  6, 1985. 

Frank  Dunlcle, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

[PR  Doc.  85-29443  Filed  12-9-85: 11:23  am] 
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DEPARTMENT 


i 


AGRICULTURE 


Forms  Under  Review  by  Office  of 
Management  anq  Budget 

December  B,  1985. 

The  Departmen  t  of  Agriculture  has 
submitted  to  OMI  for  review  the 
following  proposal  for  the  collection  of 
information  undet  the  provisions  of  the 
Paperwork  Redudtion  Act  (44  U.S.C. 
Chapter  35)  since  |the  last  list  was 
published.  This  li^t  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Titl^  of  the  information 
collection;  (3]  Forjn  number(8),  if 
applicable;  (4)  Hojw  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asKed  to  report;  (6)  An 
estimate  of  the  nijmber  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  ipplies;  (9)  Name  and 
telephone  numbet  of  the  agency  contact 
person.  I 

Questions  about  the  items  in  the 
Usting  should  be  ()irected  to  the  agency 
person  named  at  he  end  of  each  entry. 
Copies  of  the  pro]  tosed  forms  and 
supporting  docun  ents  may  be  obtained 
6t)m:  Department  Clearance  Officer, 
USDA.  OIRM,  Ro  )m  404-W  Admin. 
Bldg.,  Washingto)  i,  DC  20250  (202)  447- 
2118. 

Comments  on  a  ny  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  anfl  Regulatory  Affairs, 
Office  of  Manage:  nent  and  Budget, 
Washington.  DC :  0503,  Attn.:  Desk 
Officer  for  USDA 

If  you  anticipat  i  commenting  on  a 
submission  but  fi]  id  that  preparation 
time  will  prevent  ^ou  from  doing  so 
promply,  you  shoi  ild  advise  the  0MB 
Desk  Officer  of  y(  ur  intent  as  early  as 
possible. 


JMI 


Extension 

•  Forest  Service 

Free  Use  Permit — ^Timber 

FS  2400-8 

Recordkeeping;  On  occasion:  Annually 

Individuals  or  households:  Federal 

agencies  or  employees;  210,000 

responses;  42,000  hours;  not 

appUcable  under  3504(h) 
Steve  Paulson,  (202)  475-3755 

•  Rural  Electrification  Admininstration 

Engineers'  Monthly  Report  of  Substation 

Progress 
REA457 
Monthly 
Small  businesses  or  organizations;  500 

responses;  500  hours;  not  applicable 

under  3504(h) 
Archie  W.  Cain,  (202)  382-9082 
Jane  A.  Benoit, 

Departmental  Clearance  Office. 
[FR  Doc.  8&-293g3  Filed  12-10-85: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Cart)on  Steel  Plate  From  Korea; 
Intention  To'  Review  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Revoke  Antidumping 
Duty  Order  ^- 

AOENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTKMi:  Notice  of  Intention  to  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  to  Revoke 
Antidumping  Duty  Order. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act  of  1930,  of  the  antidumping 
duty  order  on  carbon  steel  plate  from 
the  Republic  of  Korea.  The  review 
covers  the  period  from  October  1, 1984. 
ARMCO  Inc.,  Bethlehem  Steel  Corp., 
LTV,  National  Steel  Corp..  and  United 
States  Steel  Corp.,  all  of  which  are 
domestic  interested  parties  to  this 
proceeding,  have  notified  the 
Department  that  they  are  no  longer 
interested  in  the  antidumping  duty 


order.  These  affirmative  statements  of 
no  interest  and  a  Voluntary  Restraint 
Agreement  that  imposes  restrictions  on 
imports  of  carbon  steel  plate  from  Korea 
provide  a  reasonable  basis  for'the 
Department  to  revoke  the  order. 
Therefore,  we  intend  to  revoke  the 
order.  In  accordance  with  the  interested 
parties'  notifications,  the  revocation  will 
apply  to  all  carbon  steel  plate  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1. 1984. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 

EFFECTIVE  DATE:  October  1. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chip  Hayes,  Office  of  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  22, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  carbon  steel 
plate  from  the  Republic  of  Korea  (49  FR 
33298). 

ARMCO  Inc.,  Bethlehem  Steel  Corp., 
LTV.  National  Steel  Corp.,  and  United 
States  Steel  Corp.,  domestic  interested 
parties  to  this  proceeding,  have  notified 
the  Department  that  they  are  no  longer 
interested  in  the  order  and  stated  their 
support  of  revocation  of  the  order. 
Collectively,  these  companies  constitute 
a  substantial  majority  of  the  U.S. 
industry  producing  carbon  steel  plate.  In 
their  letters,  these  companies  stated 
their  opinion  that  the  May  2, 1985, 
Voluntary  Restraint  Agreement  with 
Korea,  which  imposes  restrictions  on 
imports  of  carbon  steel  plate  from 
Korea,  provides  relief  from  unfairly 
traded  imports  of  carbon  steel  plate 
from  Korea  that  is  at  least  equal  to  that 
which  could  be  obtained  through 
continuation  of  the  antidumping  duty 
order.  Under  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"),  the 
Department  may  revoke  an  antidumping 
order  that  is  no  longer  of  interest  to 
domestic  interested  parties. 

Scope  of  the  Review 

.    The  merchandise  covered  by  this 
review  is  carbon  steel  plate.  The  term 
"carbon  steel  plate"  covers  hot-rolled 
carbon  steel  products,  whether  or  not 


Federal  Register  /  Vol  sq  No.  236  /  Wednesday,  December  11,  1985  /  Notices 


50M8 


corrugated  or  crimped;  not  pickled:  not 
cold-rolled:  not  in  coils;  not  cut.  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal  and  not  dad.  0.1875  inch  or 
more  in  thickness  and  over  8  inches  in 
width;  as  currently  provided  for  in  items 
607.6620  and  607.6625  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  Semi-finished  products  of 
solid  rectangular  cross-sections  with  a 
width  at  least  four  times  the  thickness  in 
the  cast  condition  or  processed  only 
through  primary  mill  hot-rolling  are  not 
included.  The  review  covers  the  period 
fit)m  October  1, 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  antidumping  duty  order  on  carbon 
steel  plate  bom  Korea  and  a  Voluntary 
Restraint  Agreement  that  imposes 
restrictions  on  imports  of  carbon  steel 
plate  from  Korea  provide  a  reasonable 
basis  for  revocation  of  the  order. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  this  product 
effective  October  1, 1984.  We  intend  to 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984, 
without  regard  to  antidumping  duties 
and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  carbon  steel 
plate  from  Korea  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  October  1, 1984, 
and  which  were  not  covered  in  a  prior 
adminstrative  review.  The  Department 
will  cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  five 
days  of  the  date  of  pubhcation.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
revocation,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 


This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751  (b)  and 
(c)  of  tiie  Tariff  Act  (19  UAC  ie7S(b). 
(cj)  and  S5  353.53  and  353.54  of  the 
Commerce  Regulations  (19  C^  353.53, 
353.54). 

Dated:  Deceinl)er  4, 1965. 

Gilbert  B.  KapUm, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  85-29338  Filed  12-10-85;  8:45  am] 
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[A-S88-503] 

64K  Dynamic  RaiKloai  Acoms  Mamory 
Components  (64K  DRAMs)  From 
Japan;  Preliminary  Determination  of 
Sales  at  Lasa  Than  Fair  Vakia 

aqency:  International  Trade 
Administration/Import  Administration; 
Conmierce. 
action:  Notice. 

summary;  We  have  preUminarily 
determined  that  64K  DRAMs  from  Japan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  and 
have  notified  the  U.S.  International 
Trade  Commission  (TTC)  of  our 
determinatioa  We  have  also  directed 
the  U.S.  Customs  Service  to  suspend  the 
Uquidation  of  all  entries  of  e4K  DRAMs 
from  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
pubhcation  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  ent^  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  February  17, 1966. 
EFFECTIVE  DATE:  December  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brinkmann,  Paul  Tambakis,  or  Paul 
Thran,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  377-3965.  377,4136,  or 
377-3963. 

Preliminary  Determination 

We  have  preliminarily  determined 
that  e4K  DRAMs  from  Japan  are  being, 
or  likely  to  be,  sold  in  ihe  United  States 
at  less  than  fair  value,  as  provided  in 
section  733(b)  of  tiie  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1673b(b))  die  (die 
Act).  Except  in  the  instances  where  we 


used  die  best  information  available,  we 
made  fair  value  comparisons  on  all  sales 
of  the  class  or  kind  of  merchandise  to 
the  United  States  by  the  respondents 
during  the  period  of  investigation.  The 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

On  June  24, 1985,  we  received  a 
petition  from  Micron  Tedmology,  Inc., 
on  behalf  of  the  domestic  merchant 
manufacturers  of  84K  DRAMs.  In 
compliance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (1^  CFR  353.38),  die  petition 
alleged  that  imports  of  64K  DRAMs  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  dian  fair 
value  within  the  meaning  of  section  731 
'  of  the  Act,  and  that  these  imports  are 
materially  injuring,  or  are  threatening 
material -injury  to.  a  United  States 
industry.  The  petition  also  alleged  that 
sales  of  the  subject  merchandise  were 
being  made  at  less  than  the  cost  of 
production.  After  reviewing  the  petition, 
we  determined  that  it  contained 
sufficient  grounds  upon  which  to  initiate 
an  Antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  July 
15, 1985  (50  FR  29458).  On  August  8, 
1985,  the  rrc  determined  that  there  is 
reasonable  indication  that  imports  of 
64K  DRAMs  from  Japan  are  materially 
injuring,  or  are  threatening  material 
injury  to.  a  U.S.  industry  (50  FR  32778). 

On  August  19,  we  presented 
antidumping  duty  questionnaires  to  NEC 
Corporation  (NEC),  Hitachi  Ltd. 
(Hitachi),  Oki  Electric  Industry  Ca.  Ltd. 
(Oki),  and  Mitsubishi  Electric 
Corporation  (Mitsubishi).  Respondents 
were  requested  to  answer  the 
questionnaire  in  30  days.  However,  at 
the  requests  of  the  companies  and  the 
Japanese  Ministry  of  International  Trade 
and  Industry,  we  granted  two 
extensions  of  time  for  response 
submissions  for  two  weeks  and  one 
week  respectively.  We  received 
incomplete  responses  from  the 
companies  on  October  10-11, 196S.  In 
letters  dated  November  6, 12,  and  13  the 
Department  requested  supplemental 
information  from  each  of  the 
respondents.  Additional  information 
was  submitted  by  the  respondents  on 
November  21. 1985. 

Products  Under  Investigation 

The  products  covered  by  this 
investigation  are  all  64K  dynamic 
random  access  memory  components  of 
the  N-channel  metal  oxids 
semiconductor  type  (64K  DRAMs)  from 
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lapan.  This  inercha|idise 
provided  for  in  iten 

Tariff  Schedules  of 
Annotated 


is  currently 
687.7441  of  the 

the  United  SUtes. 


We  investigated 
during  the  period  Ji 
30,1985. 


iiale8of64KDRAMs 
« nuary  1  through  June 


Fair  Value  Ck>mpari  sons 

To  determine  whi  ither  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  alt  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value  for  NEC, 
Hitachi  and  Oki  ussig  data  provided  in 
their  responses,  as  explained  in  the 
"Foreign  Market  V^lue"  settion  of  this 
notice,  except  where  otherwise  noted. 
For  purposes  of  this  preliminary 
determination,  we  Used  the  U.S.  and 
home  market  sale  dbtes  provided  in  the 
responses.  We  will  continue  to  evaluate 
whether  these  are  tne  appropriate  dates 
at  verification  and  lor  the  flnal 
determination.        { 

For  Mitsubishi,  wt  made  our  fair 
value  comparison  uSing  the  best 
information  available  for  both  United 
States  price  and  foreign  market  value. 
With  respect  to  Unijed  States  price, 
Mitsubishi  did  not  i^vide  usable  U.S. 
sales  information  oil  computer  tape. 
Because  the  computer  tape  submitted  by 
Mitsubishi  was  incorectly  formated  and 
omitted  charges  anq  adjustments,  we 
have  been  unable  tci  fully  analyze  the 
U.S.  sales  data  pertSining  to  that 
company. 

Similarly,  with  re!  pect  to  foreign 
market  value,  Mitsupishi  did  not  provide 
usable  home  market  sales  and  home 
market  cost  informa  tion.  Home  market 
sales  deficiencies  in  eluded  incorrectly 
formated  computer  lapes  and  sales 
Ustings,  with  chargeis  and  adjustments 
omitted.  Also,  Mitsubishi's  response  did 
not  contain  cost  adjustments  for  similar 
merchandise.  Additionally,  we  were 
unable  to  use  Mitsubishi's  home  market 
cost  of  production  response  because  this 
submission  was  not|  responsive  to  the 
Department's  questionnaire,  did  not 
contain  complete  financial  data  and  did 
not  contain  adequate  explanation  for  the 
data  which  were  presented. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act  for  Hitachi,  wejused  the  purchase 
price  of  the  subject  inerchandise  to 
represent  United  Stites  price  in  those 
instances  where  thei  merchandise  was 
sold  to  unrelated  put^hasers  prior  to  its 
importation  into  thej United  States.  For 
other  Hitachi  sales  and  sales  of  all  other 
respondents,  in  accordance  with  section 
772(c)  of  the  Act,  ws  used  exporter's 
sales  price  (ESP)  to  ^present  United 


States  price,  as  the  merchandise  was 
sold  after  the  date  of  importation. 

We  calculated  purchase  price  and  ESP 
based  on  the  packed,  duty  paid,  C.I.F. 
prices  to  unrelated  purchasers  in  the 
United  States. 

For  purchase  price,  we  made 
deductions  for  foreign  inland  freight  and 
insurance,  ocean  or  air  freight,  marine 
insurance,  brokerage  charges  in  Japan 
and  the  U.S.,  and  U.S.  duty.  For  ESP. 
where  appropriate,  we  made  deductions 
for  brokerage  charges  in  Japan  and  the 
U.S.,  foreign  inland  freight  and 
insurance,  ocean  freight  and  insurance, 
U.S.  duty,  U.S.  freight  and  insurance, 
unrelated  U.S.  commissions,  U.S.  selling 
expenses,  credit  expenses,  warranties, 
technical  services^advertising, 
discounts,  and  rebates  in  the  U.S. 
market. 

For  Oki.  for  purposes  of  this 
preliminary  determination,  we 
calculated  the  U.S.  selling  expense  and 
credit  deductions  using  the  best 
information  available,  since  Oki  did  not 
supply  complete  information  on  its  U.S. 
selling  credit  expenses.  We  based  the 
required  deduction  for  expenses 
generally  incurred  in  selling  the 
merchandise  in  the  United  States  on  the 
experience  of  other  respondents.  As  Oki 
did  not  provide  the  number  of  days 
payment  was  outstanding  for  each  U.S. 
sale  or  a  usable  U.S.  interest  rate,  we 
used  OKi's  actual  payment  terms  and 
the  U.S.  prime  rate  to  represent  the 
missing  information. 

With  respect  to  Mitsubishi,  for 
purposes  of  our  preliminary 
determination,  we  have  used  the  United 
States  price  information  set  forth  in  the 
petition  as  the  best  information 
available,  in  accordance  with  section 
776(b)  of  the  Act.  The  petitioner  used  the 
average  price  at  which  Japanese 
manufacturers  were  selling  or  o^ering  to 
sell  64k  DRAMs  in  the  most  widely  used 
speed  grades  as  United  States  price.  It 
adjusted  this  price  for  shipping, 
insurance,  packing,  and  distribution 
expenses. 

Foreign  Market  Value 

The  petitioner  alleged  that  sales  in  the 
home  market  by  all  the  respondents 
were  at  prices  below  the  cost  of 
producing  the  merchandise. 

In  accordance  with  section  773(a)  of 
the  Act,  for  all  companies  except 
Mitsubishi,  we  calculated  foreign  market 
value  based  on  home  market  prices 
where  there  were  sufficient  home 
market  sales  at  or  above  the  cost  of 
production  to  determine  foreign  market 
value.  We  used  constructed  value  as  the 
basis  for  calculating  foreign  market 
value  where  there  were  no  sales  of  such 
or  similar  merchandise  in  the  home 


market  or  where  there  were  hot 
sufficient  sales  above  the  production,  as 
defined  in  section  773(b)  of  the  Act. 

As  Oki  did  not  provide  the  number  of 
days  payment  was  outstanding  for  each 
home  market  sale,  we  calculated  home 
market  credit  based  on  U.S.  payment 
terms. 

Where  foreign  market  value  was 
based  on  home  market  prices,  we 
calculated  a  foreign  market  value  for 
each  product  group  for  each  month  of 
the  period  of  investigation,  due  to  sharp 
declines  in  monthly  prices.  Where 
foreign  market  value  was  based  on 
constructed  value  we  used  a  quarterly 
constructed  value  for  each  product   , 
group.  Since  the  production  of  64K 
DRAMs  was  not  in  the  developmental 
stage  but  rather  in  a  mature  stage  of 
production,  the  Department  used 
quarterly  costs  as  a  basis  for  the 
constructed  value. 

Cost  of  Production 

The  Department  analyzed  the  as  yet 
unverified  cost  submissions  of  the 
respondents  to  determine  the  sufficiency 
of  such  data  for  the  purposes  of 
calculating  the  cost  of  production  for  the 
preliminary  determination.  Where  the 
Department  determined  that  a 
submission  was  substantially  complete 
and  sufficient,  it  used  the  submission  for 
the  preliminary  determination.  Where 
the  Department  determined  that  a 
submission,  as  presented,  was  not 
complete  and  sufficient  it  used 
petitioner's  data  as  the  "best 
information  available."  In  addition, 
adjustments  to  respondents'  data  were 
made  when  it  appeared  from  the 
explanation  provided  in  the  response 
that  certain  costs  necessary  for  the 
production  of  64K  DRAMS  were  not 
included  or  were  not  appropriately 
quantified  or  valued. 

1.  The  following  adjustments  were 
made  to  the  cost  of  production 
information  presented  in  NEC's 
response: 

For  the  cost  of  manufacturing: 

(1)  The  cost  for  the  assembly 
operation  was  revised  because  there 
was  no  clear  explanation  of  such  costs, 
information  could  not  be  reconciled  to 
other  supporting  data  included  in  the 
response  and  certain  cost  elements.  e.g. 
factory  overhead,  did  not  appear  to 
include  all  necessary  expenses. 

(2)  The  cost  for  product-specific 
research  and  development  was  included 
for  the  purposes  of  the  preliminary 
determination  because  the  cost  of 
manufacturing  presented  in  the  response 
did  not  include  product-specific  research 
and  development. 

For  the  general  expenses: 
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(1)  General  and  administrative 
expenses  were  revised  because  the 
response  did  not  explain  or  appear  to 
include  general  expenses  incurred  by 
the  headquarter's  ofwration. 

(2)  Interest  expenses  were  revised 
based  on  the  interest  expenses  of  the 
consolidated  company  because  the 
expense  in  the  response  was  based  only 

*on  the  interest  expenses  of  the 
subsidiaries  involved  in  the 
manufacturing. 

(3)  The  amount  of  direct  and  indirect 
selling  expenses  were  changed  to  reflect 
the  charges  which  were  enumerated  as 
those  related  to  the  home  market,  in  lieu 
of  general  expenses. 

(4)  General  and  product-line  research 
and  development  expenses  were 
included  because  these  expenses  had 
not  been  included  as  part  of  the  general 
expenses  in  the  response. 

2.  The  following  adjustments  were 
made  to  the  cost  of  production 
information  presented  in  Oki's  response: 

For  the  cost  of  manufacturing: 

(1)  Depreciation  was  restated  to 
reflect  the  depreciation  expenses  as 
recorded  by  Oki  in  the  ordinary  course 
of  business.  Adjustments  made  by  Oki 
in  the  response  to  decrease  such 
expenses,  changing  its  normal 
accounting  methods  for  depreciation 
and  for  under-utilization  of  production 
facilities,  were  not  accepted. 

(2)  The  cost  for  product-specific 
research  and  development  was  included 
for  the  preliminary  determination 
because  the  cost  of  manufacturing 
presented  in  the  response  did  not 
include  the  product-specific  research 
and  development. 

For  the  general  expenses: 

(1)  The  amount  which  was  included  in 
the  response  for  general  research  and 
development  was  revised  because  this 
amount,  as  presented  in  the  response, 
was  based  upon  sales  revenue,  not  the 
cost  of  sales,  and  did  not  approximate 
the  average  amount  reflected  in  the 
audited  consolidated  financial 
statements. 

(2)  Interest  expense  was  included  for 
the  preliminary  determination  based  on 
the  interest  expense  of  the  consolidated 
company  because  no  interest  expense 
was  included  in  the  response. 

(3)  General,  administrative  and  selling 
expenses  were  revised  because  the 
Hnancial  data  in  the  response  did  not 
appear  to  include  general  and 
administrative  expenses  of  the 
headquarters  operations.  They  were 
allocated  on  a  sales,  as  opposed  to  a 
cost  of  sales,  basis  and  did  not  appear 
to  include  the  indirect  expense  injured 
for  the  home  market  but  rather  those 
expenses  related  to  the  international 
operations. 


3.  The  following  adjustments  were 
made  to  the  cost  of  production 
information  presented  in  Hitachi's 
response: 

For  the  cost  of  manufacturing: 

(1)  Depreciation  expense  was  revised 
because  such  expense  did  not  represent 
the  depreciation  of  equipment 
specifically  used  in  the  production  of 
64K  DRAMs,  and  was  derived  from  an 
undefined  pool  of  depreciation  which 
was  allocated  on  a  basis  which  did  not 
appropriately  represent  the  production 
process  of  the  64K  DRAMs. 

(2)  An  amount  for  product-specific 
research  and  development  was  included 
because  the  "cost  of  manufactiuing" 
presented  in  the  response  did  not 
include  product-specific  research  and  . 
development. 

For  the  general  expense: 

(1)  General  research  and  development 
expenses  were  revised  because  the 
amoimt  in  the  submission  did  not 
reconcile  to  that  amount  reflected  in  the 
company's  annual  report  for  the  average 
research  and  development  of  the      ' 
consolidated  financial  statements. 

(2)  Interest  expenses  was  revised 
based  on  the  interest  expenses  of  the 
consolidated  company. 

(3)  General,  administrative  and  selling 
expenses  were  revised  because  the  lack 
of  explanation,  detail  and  support  in  the 
response  did  not  permit  a  conclusion 
that  all  the  appropriate  expenses  had 
been  included. 

Price  to  Price  Comparisons 

For  each  company  examined,  we 
found  sufficient  sales  above  the  cost  of 
production  for  certain  product  groups  to 
allow  use  of  home  market  prices  in 
accordance  with  section  773(a)(1)(A)  of 
the  Act  to  deterinine  foreign  market 
value.  Where  we  used  home  market 
prices  as  the  basis  for  foreign  market 
value,  we  calculated  the  home  market 
price  on  the  basis  of  the  F.03.  price  to 
unrelated  purchasers.  We  made 
deductions,  where  appropriate,  for 
foreign  fi^ight  and  insurance,  discounts, 
and  rebates  in  the  home  market.  We 
made  adjustments  for  differences  in 
circumstances  of  sale  for  credit  terms, 
technical  services,  and  warranty,  in 
accordance  with  section  353.15  of  our 
regulations,  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  ofiset  commissions  paid  on 
U.S.  sales  with  indirect  selling  expenses 
in  the  home  market,  in  accordance  with 
S  353.15(c)  of  our  regulations,  where 
appropriate. 

When  we  compared  ESP  with  foreign 
market  value,  we  also  used  indirect 
selling  expenses  to  ofiset  United  States 
selling  expenses,  in  accordance  with 
§  353.15(c)  of  our  regulations. 


Where  our  comparisons  involved 
similar  merchandise,  we  made 
adjustments  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(4)(C)  of  the  Act  These 
adjustments  were  based  on  differences 
in  the  cost  of  materials,  direct  labor,  and 
directly  related  factory  overhead. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  constructed  value  when 
there  were  not  sufficient  home  market  or 
third  country  sales  above  the  cost  of 
production  of  such  or  similar 
merchandise  for  the  purpose  of 
comparison.  For  constructed  value,  the 
Department  used  the  materials, 
fabrication,  general  expenses,  and  profit 
based  on  the  respondents  submissions, 
revised,  as  detailed  under  the  "Foreign 
Market  Value-Cost  of  Production" 
section  of  this  notice.  The  actual  general 
expenses  were  used,  since  in  all  cases, 
such  expenses  exceeded  the  statutory 
minimum  of  10  percent  of  materials  and 
fabrication. 

Where  a  respondent  submitted  the 
actual  profit  for  products  of  the  same 
general  class  of  kind  of  merchandise,  the 
Department  used  such  amount  since  in 
all  cases  it  exceeded  that  8  percent 
statutory  minimum  for  profit.  When  such 
information  was  not  provided  by  the 
respondent,  the  Department  used,  as  the 
best  information  available,  the  average 
profit  from  information  submitted  during 
this  investigation,  which  also  exceeded 
the  statutory  minimum.  We  made 
adjustments  under  section  353.15  of  the 
regulations  for  differences  in 
circumstances  of  sale  between  the  two 
markets. 

Where  there  were  commissions  in  one 
market  and  not  in  the  other,  we  offset 
the  commissions  with  indirect  selling 
expenses  in  the  other  market 

Best  Information  Available 

Since  we  are  unable  to  fully  analyze 
the  home  market  sales  data  and 
production  costs  pertaining  to 
Mitsubishi,  we  used  information  from 
the  petition  for  foreign  market  value 
information  as  the  best  information 
available,  in  accordance  with  section 
77e(b)  of  the  Act  As  petitioner  alleged 
that  home  market  sales  of  64K  DRAMs 
were  made  at  prices  below  cost  of 
production,  it  constructed  a  value  for 
Japanese  64K  DRAMs.  Constructed 
value  was  based  on  both  a  1962-83 
Integrated  Circuit  Engineering 
Corporation  (ICE)  report,  as  adjusted  to 
take  into  account  progress  in  the 
industry,  and  petitioner's  actual  costs 
since  the  ICE  report  and  a  1983  report  by 
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Currency  Conve  sion 

In  calculating  Joreign  market  value, 
we  made  currency  conversions  from 
Japanese  yen  to  United  States  dollars  in 
accordance  withjS  353.56(a)  of  our 
regulations,  usin^  the  certified  daily 
exchange  rates  fpr  comparisons 
involving  purchase  price.  For 
comparisons  invi  living  ESP,  we  used  the 
official  exchang^  rate  for  the  date  of 
purchase  since  the  use  of  that  exchange 
rate  is  consistent  with  section  615  of  ^e 
Tariff  and  Trade  lAct  of  1984  (1984  Act). 
We  followed  section  615  of  the  1985  Act 
rather  than  §  353l56(a){2)  of  our 
regulations  because  the  later  law 
supersedes  that  Section  of  the 
regulations. 

Verification 

We  will  verify  ill  the  information 
used  in  making  o  ir  final  determination 
in  accordance  wi  ;h  section  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  inclu  iing  examination  of 
relevant  sales  an  i  financial  records  of 
the  company. 

Suspension  of  Li(  nidation 

In  accordance  vith  section  733(d)  of 
the  Act,  we  are  d  recting  the  United 
States  Customs  S  srvice  to  suspend 
liquidation  of  all  Entries  of  64K  DRAMs 
from  Japan  that  a  re  entered,  or 
withdrawn  from  \  brarehouse,  for 
consumption,  on  ( ir  after  the  date  of 
publication  of  thii  notice  in  the  Federal 
Register.  The  United  States  Customs 
Service  shall  reqi  ire  a  cash  deposit  or 
the  posting  of  a  bi  )nd  equal  to  the 
estimated  weight(  id-average  amount  by 
which  the  foreign 'market  value  of  the 
merchandise  subjtect  to  this 
investigation  exc<  eds  the  United  States 
price  as  shown  in  the  table  below.  This 
suspension  of  liqi  idation  will  remain  in 
effect  until  furthei  notice. 
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determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information  either  publicly  or 
under  an  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry,  before  the  later  of  120  days 
after  we  make  our  preliminary 
affirmative  determination,  or  45  days 
after  we  make  our  final  determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10  a.m.,  on  January  8, 
1986,  at  the  U.S.  Department  of 
Commerce,  Room  B841, 14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary,  Import  Administration,  Room 
B-099,  at  the  above  address  within  10 
days  of  this  notice's  puDlication. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed.  In  addition, 
prehearing  briefs  in  at  least  10  copies 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  fanuary  3, 1985. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  within  30  days  of 
publication  of  this  notice,  at  the  above 
address  in  at  least  10  copies. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 

Dated:  December  2, 1985. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  85-29340  Filed  12-10-85;  8:45  am] 

BtLUNO  C006  3S1(M>&-« 

(C-549-503] 

Rice  From  Ttiailand;  Postponement  of 
Preliminary  Countervaiiing  Duty 
Determination 

AOENCY:  Import  Administration, 


International  Trade  Administration, 
Commerce. 

action:  Postponement  of  Preliminary 
Countervailing  Duty  Determination. 

summary:  The  Department  of 
Commerce  is  postponing  its  preliminary 
determination  in  the  countervailing  duty 
investigation  of  rice  from  Thailand.  We 
intend  to  issue  this  determination  no 
later  than  January  17, 1986. 

EFFECTIVE  DATE:  December  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loc  Nguyen,  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  377-0167. 

SUPPLEMENTARY  INFORMATION:  On 

October  15, 1985,  the  Department 
initiated  a  countervailing  duty 
investigation  on  rice  from  Thailand.  The 
notice  stated  that  we  would  issue  our 
prelimarinary  determination  on  or 
before  December  18, 1985  (50  FR  42581). 
As  detailed  in  the  notice  of  initiation, 
petitioner  alleged  that  the  producers  and 
exporters  in  Thailand  of  rice  benefit 
from  numerous  programs  conferred  by 
the  government  of  Thailand.  The  alleged 
subsidy  practices  are  niunerous  and 
raise  complex  issues.  The  number  of 
producers  whose  activities  must  be 
investigated  is  exceptionally  large;  it  is 
estimated  that  there  are  about  three  and 
a  half  million  rice  growers  and  tens  of 
thousands  of  millers  of  rice.  We  have 
determined  that  the  government  of 
Thailand  and  the  other  parties 
concerned  are  cooperating  and  that 
additional  time  is  necessary  to  make  the 
preliminary  countervailing  duty 
determination. 

For  these  reasons,  we  determine  that 
this  investigation  is  extraordinarily 
complicated  in  accordance  with  section 
703(c)(l)(B)(i)  of  the  Act.  and  that 
additional  time  is  necessary  to  make 
this  preliminary  determination  in 
accordance  with  section  703(c)(l)(B)(ii) 
of  the  Act.  We  intend  to  issue  the 
preliminary  determination  not  later  than 
January  17, 1986. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

John  L  Evans. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  85-29333  Filed  12-10-85;  8:45  am] 
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(A-5M-502] 

Initiation  of  Antidumping  Duty 
investigations:  Smali  Diameter  Welded 
Carlson  Steel  Standard,  Ught-Walled 
Rectangular  and  Heavy-Walied 
Rectangular  Pipe  and  Tube  From 
Singapore 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  small  diameter  welded 
carbon  steel  standard,  light-walled 
rectangular  and  heavy-walled 
rectangulu  pipes  and  tubes  from 
Singapore  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determinations  on 
or  before  December  30, 1985.  If  these 
investigations  proceed  normally,  we  will 
make  our  preliminary  determinations  on 
or  before  April  22, 1986. 
EFFECTIVE  DATE;  December  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-3464. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  13, 1985,  we  received  a 
petition  filed  in  proper  form  by  the 
Standard  Pipe  and  Tube  Subconmiittee, 
the  Structural  Tubing  Subcommittee  and 
the  Mechanical  Tubing  Subcommittee  of 
the  Committee  on  Pipe  and  Tube 
Imports  (CPTI)  and  by  each  of  the 
individual  manufacturers  of  these 
products  that  are  members  of  each 
respective  subcommittee  on  behalf  of 
the  U.S.  industry  producing  small 
diameter  carbon  steel  standard,  light- 
walled  rectangular  and  heavy  walled- 
rectangular  pipes  and  tubes.  In 
compliance  with  the  filing  requirements 
of  8  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleges  that 
imports  of  small  diameter  welded 
carbon  steel  standard,  hght-walled 
rectangular  and  heavy-walled 
rectangular  pipes  and  tubes  from 


Singapore  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
.  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  The  petition 
also  alleges  that  the  subject 
merchandise  is  being  sold  at  prices 
below  the  cost  of  production  in  the 
home  market 

Initiatioo  of  Investigations 

Under  section  732(c)  of  the  Act,  we 
must  determine,  %vithin  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  have  examined  the  petition  on 
small  diameter  welded  carbon  steel 
standard,  light-walled  rectangular 
heavy-walled  rectangular  pipes  and 
tubes  from  Singapore  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act  Therefore,  in 
accordance  with  section  732  of  the  Act 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
small  diameter  welded  carbon  steel 
standard,  Ught-walled  rectangular  and 
heavy-walled  rectangular  pipes  and 
tubes  from  Singapore  are  being,  or  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  We  will  also  determine 
whether  there  are  sales  in  the  home 
market  at  less  than  the  cost  of 
production.  If  our  investigations  proceed 
normally  we  will  make  our  preliminary 
determinations  on  or  before  April  22, 
1986. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  small  diameter 
welded  carbon  steel  standard  pipes  and 
tubes  of  circular  cross-section,  0.375 
inch  or  more  but  not  over  16  inches  in 
outside  diameter  as  provided  for  in 
items  610.3231,  610.3234,  610.3241, 
610.3242,  610.3243,  610.3252,  610.3254, 
610.3256,  610.3258,and  610.4925,  of  the 
Tariff  Schedule  of  the  United  States. 
Annotated  (TSUSA). 

The  light-walled  rectangular  pipes  and 
tubes  are  mechanical  pipes  and  tubes  or 
welded  carbon  steel  pipes  and  tubes  of 
rectangular  (including  square)  cross- 
section  having  a  wall  thickness  of  less 
than  0.156  inch  as  provided  for  in  item 
610.4928  of  the  Tariff  Schedule  of  the 
United  States,  Annotated  (TSUSA). 

The  heavy-walled  rectangular  pipes 
and  tubes  are  structural  pipe  and  tube  or 
welded  carbon  steel  pipes  and  tubes  of 
rectangular  (including  square)  cross- 
section  having  a  thickness  not  less  than 


0.156  inch  as  provided  for  in  item 
610.3955  of  the  Tariff  Schedule  of  the 
United  States,  Annotated  (TSUSA). 

United  States  Price  and  ForeigD  Market 
Value 

Petitioners  based  United  States  price 
on  the  average  FAS  value  of  imported       * 
pipe  in  each  category  from  Singapore  for 
September  1985. 

Petitioners  based  foreign  market  value 
on  home  market  price  quotes  for 
October  1985. 

Based  on  the  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins  of 
5.2  percent  for  standard  pipe,  21.2 
percent  for  heavy-walled  rectangular 
products,  and  7.4  percent  for  light- 
walled  rectangular  products. 

Petitioners  also  allege  that  sale  of  the 
subject  merchandise  in  Singapore  are 
being  made  at  less  than  the  cost  of 
production.  This  allegation  is  based  on  a 
comparison  of  information  developed 
regarding  the  cost  of  producing  the 
subject  merchandise  in  Singapore  to  net 
home  market  prices. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determinations  by  ITC 

The  rrc  will  determine  by  December 
30, 1985  whether  there  is  a  reasonable 
indication  that  imports  of  small 
diameter  welded  carbon  steel  st£mdard, 
light-walled  rectangular  and  heavy- 
walled  rectanglar  pipes  and  tubes  from 
Singapore  materially  injure,  or  threat- 
ened material  injury  to,  a  U.S.  industry. 
If  any  of  its  determinations  are  negative, 
those  investigations  will  terminate; 
otherwise,  they  will  proceed  according 
to  the  statutory  and  regulatory 
procedures. 

Gilbert  B.  KapUn. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  85-29343  Filed  12-10-65;  6:45  am] 

BiUJNOCOOe  SSIO-DS-M 


Fad  aral  Register 


National  Oceanic  an^  Atmospheric 
AdmMslratlon 


National  Marine 
EmlMsay  of  ttw 
Receipt  of  Application 
Permit 


/  Vol  sq  No.  238  /  Wednesday.  December  11.  1985  /  Notices 


Fish  tries 


Service; 
of  Korea; 
for  General 


Notice  is  hereby  gii  en  that  the 
following  application  has  been  received 
to  take  marine  mamniais  incidental  to 
the  pursuit  of  commeicial  fishing 
operations  within  thejU^  fishery 
conservation  zone  duting  1986  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1971  (16  U.S.C  1361- 
1407)  and  the  regulati  )n8  thereunder. 

1.  Embassy  of  the  R  epublic  of  Korea, 
Washington,  D.C  has  appUed  for  a 
Category  1:  'Towed  or  Dragged  Gear" 
general  permit  to  take  up  to  200 
pinnipeds  and  50  ceta  ceans  in  the  Bering 
Sea  and  Gulf  of  Mask  a. 

The  application  is  a  vailable  for 
review  in  the  Office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street  N1  V..  Washington. 
DC. 

Interested  parties  n  ay  submit  written 
views  on  this  applical  on  within  30  days 
of  the  date  of  this  noti  ce  to  the  Assistant 
Administrator  for  Fisl  eries.  National 
Marine  Fisheries  Serv  ce,  Washington, 
DC.  20235. 

Dated-  December  5, 19  (5. 
Ridiard  B.  Roa, 

Director.  Office  ofFishei  ies  Management, 
National  Marine  Fiaherii  a 
[FR  Doc.  85-29367  Filed 
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Service. 
1 2-10-85: 8:45  am] 


Marirte  Mammais; 
Southwest  Fisheries 
Modification  No.  2  to 


lit  Modification; 

No.  482 

Notice  is  hereby  givfen  that  Pursuant 
to  the  provisions  of  S  tl8.33  (d)  and  (ej 
of  the  Regulations  Go  jeming  the  Taking 
and  Importing  of  Marihe  Mammals  (50 
CFR  Part  216).  and  i  ?i>7?5  of  the 
regulations  governing  endangered 
species  permits  (50  CHR  Part  222), 
Scientific  Research  Pekmit  No.  482  (49 
FR  36899)  issued  to  th^  Southwest 
Fisheries  Center,  Natibnal  Marine 
Fisheries  Service,  P.oJBox  271,  La  Jolla, 
California  92038  on  Se{)tember  12. 1984. 
as  modified  on  October  29, 1985  (50  FR 
46150)  is  further  modiled  as  follows: 

Section  B-5  is  modified  by 
substituting  the  following: 

5.  "This  Permit  is  va  id  with  respect  to 
the  activities  authorized  herein  until 
December  31, 1987." 

This  modification  bf came  effective  on 
December  4, 1985. 


UMI 


As  required  by  the  Endangered 
Species  Act  of  1973  issuance  of  this 
modification  is  based  on  a  finding  that 
such  modification  (1)  was  applied  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  the  modification, 
and  (3)  will  be  consistent  with  the 
purposes  and  policies  set  forth  in 
Section  2  of  the  Endangered  Species  Act 
of  1973.  This  modification  was  issued  in 
accordance  with,  and  is  subject  to  Parts 
220-222  of  Title  50  CFR  of  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits 
(39  FR  41367),  November  27. 1974. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street  NW.. 

Washington.  D.C;  and 
Regional  Director,  Southwest  Region, 

National  Marine  Fisheries  Service,  300 

South  Ferry  Street,  Terminal  Island. 

California  90731. 

Dated:  December  6, 1985. 
Rjcfaard  B.  Koj. 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  85-29366  Filed  12-1(^-85;  8:45  am) 
aajJNO  cooE  ssio-za-M 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Cities  Service 
OH  and  Gas  Corporation  From  an 
Objection  by  the  Caiifomia  Coastal 
Commission  to  Development  and 
Production  Plan 

aoency:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action:  Notice  of  appeal. 

tUMMARV:  On  October  23. 1985.  Cities 
Service  Oil  and  Gas  Corporation 
appealed  to  the  Secretary  of  Commerce 
under  section  307(c)(3)(B)  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  [CZMA],  16  U.S.C. 
1456(c)(3)^),  and  implementing 
regulations  at  15  CFR  Part  930,  Subpart 
H.  The  appeal  was  filed  from  an 
objection  by  the  Caiifomia  Coastal 
Commission,  which  found  that  Cities 
Service's  proposed  Development  and 
Production  Plan  for  Outer  Continental 
Shelf  Lease  Tract  P409  was  inconsistent 
with  the  Caiifomia  Coastal  Management 
Program.  Cities  Service  has  been 
granted  a  60-day  extension  of  time  to 
December  18, 1985,  to  file  supporting 
information.  After  this  date,  the 
Commission  will  be  given  an 
opportunity  to  respond  to  Cities 


Service's  arguments.  Following  receipt 
of  the  Commission's  response,  a 
schedule  for  public  comments  will  be 
published  in  the  Federal  Regbter  and  in 
appropriate  Caiifomia  newspapers. 
FOR  FUflTMCR  INFORMATION  CONTACT  L 

Pittman,  Attorney-Advisor,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  Room  270,  Page  1  Building, 
2001  Wisconsin  Avenue,  N.W., 
Washington,  D.C.  20235  (202)  254-7512.    - 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Da  ted:  December  4. 1985.  ' 

Rol>ert ).  McManus, 

General  Counsel  National  Oceanic  and 

A  tmospheric  Administration. 

[FR  Doc.  85-29190  Filed  12-10-85;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Limits  for  Certain  Wool  and 
Man-Made  Fit>er  Apparel  Products 
Produced  or  Manufactured  in  Taiwan 

Correction 

In  FR  Doc.  85-24518  appearing  on 
page  41724  in  the  issue  of  Tuesday, 
October  15, 1985,  make  the  following 
correction:  In  the  table  in  the  first 
column,  second  figure  in  the  second 
column,  "37,000  dozen"  should  read 
"37,100  dozen". 
MUNta  cow  ins-ot-M 


Adjusting  the  Import  Limits  for  Certabi 
Apparel  Products  Produced  or 
Manufactured  in  the  PhiUppines 

December  6, 1985. 

The  Chairman  of  the  Conmiittee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  12, 
1985.  For  further  information  contact 
Jane  Corwin.  Intemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

A  CITA  directive  dated  December  21. 
1984  (49  FR  50231  established  limits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
agreement  year  which  began  on  January 
1. 1985.  Under  the  terms  of  the  Bilateral 
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Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  effected  by 
exchange  of  notes  dated  November  24. 
19B2,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Philippines,  the  1985 
limits  for  Categories  336T.  347,  635T, 
635NT.  641T.  641NT.  and  6481  are  being 
adjusted,  variously,  by  the  application 
of  swing,  carryover  and  canyforward. 
To  the  extent  the  carryforward  is  used 
in  1985,  it  will  be  deducted  from  the 
category  limits  established  for  the 
affected  categories  in  1986.  The  limits 
for  Categories  336T  and  635NT  are  being 
reduced  to  account  for  swing  applied  to 
Increase  the  other  category  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin. 

Acting  Cftainnan.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agteementt 

December  6, 1965. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 
Dear  Kfr.  Commissionen  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21. 1984  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  1985. ' 
«    Effective  on  December  12, 1985,  paragraph 
1  of  the  directive  of  December  21, 1984  is 
hereby  further  amended  to  include  adjusted 
restraint  limits  for  the  follo%ving  categories: 


CMegwy 

ll-mT 

lmil> 
(dozwi) 

33ST... 

• 

354^84 

305,148 
163354 
144,850 

347...                   

635T       _   ..    

B3SMT 

'The  agreement  provides,  in  part  that:  (1) 
Specific  limits  may  l>e  exceeded  during  the 
agreement  year  by  designated  precentages:  (2) 
specific  llnlts  may  be  adjusted  for  carryover  and 
carryforward;  and  (3]  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement 


CMegocy 

AdMM 
li-nio 

fMlraM 

(dOMn) 

•41T 

•0,862 
222412 

313.800 

IU1MT 

BiKT 

•  The  fenNt  h«v«  not  been  aclualsd  to  i«n*cl  WW  kruorts 
npocM  afHr  OwmMmt  81.  19m] 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  5S3(a}(l). 

Sincerely, 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  85-29383  Filed  12-10-85;  8:45  amj 
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Adjusting  the  Import  Restraint  Limits 
for  Certain  Cotton  and  Man-Made 
Ht>er  Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

December  6. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  12. 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  21, 1981,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Singapore,  swing  is  being  added  to  the 
restraint  limits  established  for  cotton 
and  mad-made  fiber  textiles  and  textile 
producte  in  Categories  340.  341. 348. 604 
and  641.  produced  or  mantifactured  in 
Singapore  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1985  and  extends  through 
December  31. 1985.  The  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice  further  amends  the  directive 
of  December  21. 1984  to  adjust  these 
limits.  The  adjusted  limit  for  Category 
338/339  also  includes  a  reduction  for 
canyforward  used  in  1984. 

A  description  of  the  textile  categories 
In  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 


1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
18  1984  (49  FR  28754),  November  9. 1984 
(49  44782),  and  in  Statistical  Headnote  5, 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1965). 
RooaULL«viB. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textiles  Agreements. 

CommittM  for  the  ImplamenUttoo  of  Textile 
Agreements 

December  6, 1985. 
Commissioner  of  Customs, 
Department  (^  the  Treasury.  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21, 1984  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  for 
consumption  and  withdraw^  from 
warehouse  for  consumption  of  certain  cotton, 
wool  and  man-made  filber  textiles  and  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 1965. 

Effective  on  December  12. 1985.  the 
directive  of  December  21, 1984  is  hereby 
further  amended  to  include  the  follovnng 
adjusted  restraint  limits  for  Categories  34a 
341.  338/339.  34a  604  and  641: 


1 

omim 

OlSliS  12  wo 

:t40 

S28M0  donn. 
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gs,908  donn. 

.IM/.tM 

883  348  (ttmn 

348 

292,860  domt 

804 

1,384  J80  pounds. 
138 128  donn. 

•41      ,               

•The  KmHs  h>va  not  been  adiuMsd  to  rsSsct  any  knporls 
•xported  after  December  31.  ise4. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affaire 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Ronald  L  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doa  85-29384  Filed  12-10-85;  a-45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Affiiiatlon  of  the  MldAmerlca 
Commodity  Exchange  With  ttw 
Chicago  Board  of  Trade 

AQENCV:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  changes  and  request  for 
public  comment 

summary:  The  MidAmerica  Commodity 
Exchange  ("MidAm")  has  submitted  a 


60656 
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Trading 
Street.  N.W.. 

,  (202)  254-8955. 
iATiON:  By  letter 
5.  MidAm 
^ssion  approval 
3(12)  of  the  Act. 


proposal  to  amend  i  is  rules  in  order  to 
become  affiliated  w  th  the  Chica^ 
Board  of  Trade  ("Q  T').  The 
Commodity  Futures  Trading 
Commission  ("Comi  aission")  has 
determined  that  puqlication  of  the 
proposal  will  assist 
considering  the  viev  rs  of  interested 
persons  and  is  cons  stent  with  the 
purposes  of  the  Coa  modity  Exchange 
Act  ("Act").  The  Co  nmission  invites 
comment,  in  particular,  on  the  specific 
issues  set  forth  beio  n. 
DATE:  Comments  shi  )uld  be  received  on 
or  before  January  la  1986. 
ADDRESS:  Interested  persons  should 
submit  their  comments  to  jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  KJStreet,  N.W., 
Washington,  DC  205h1.  Reference 
should  be  made  to  MACE-CBT 
affiliation. 

FOR  FURTHER  INFORI^TION  COMTACn 
John  C.  Lawton,  Attorney  Advisor, 
Division  of  Trading  $nd  Markets, 
Commodity  Futures  | 
Commission,  2033  K  | 
Washington,  D.C. 

SUPPLEMEMTARY  INF^ 

dated  October  21,  IS 
submitted  for ' 
pursuant  to  section 

proposed  rule  amendments  designed  to 
implement  a  Plan  ofkffiliation  ("Plan") 
between  MidAm  and  the  CBT.  Under 
the  plan,  MidAm  nominally  would 
remain  a  separate  c4rporation  and  a 
separate  exchange.  I^ut  the  CBT  would 
become  the  sole  holder  of  all  equity 
interest  and  voting  r  ghts  in  MidAm. 
Current  MidAm  men  iberships  would  be 
converted  to  transfe  able  trading 
permits  which  wouU  allow  the  holders 
access  to  MidAm  mt  irkets,  but  no  equity 
or  voting  interest  in  ^dAm. 

Full  CBT  member!  and  Associate 
Members  would  hav  b  access  to  the 
MidAm  trading  flooi  and  MidAm 
markets  under  govei  nance  of  MidAm 
rules.  (In  the  case  of  CBT  Associate 
Members,  access  wc  uld  be  limited  to 
MidAm  contracts  that  are  based  on  the 
same  commodities  a  s  the  CBT  contracts 
to  which  the  Associi  te  Member  has 
access). 

MidAm  contracts  vould  be  cleared  by 
the  Board  of  Trade  C  learing  Corporation 
("BTCC")  or  a  subsi(  liary  thereof.  Rights 
and  liabilities  accruing  prior  to  the 
transfer  with  respec  to  the  MidAm 
Clearing  House  wou  d  be  preserved. 

Copies  of  the  prop  osed  rule 
amendments  will  be  available  for 
inspection  at  the  Ofl  ce  of  the 
Secretariat,  Commo<  ity  Futures  Trading 
Commission.  2033  K  Street.  N.W.. 
Washington,  D.C.  20681.  Copies  can  be 
obtained  through  th^  Office  of  the 


Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

The  Commission  invites  comments 
from  interested  persons  concerning  the 
proposed  MidAm — CBT  affiliation.  In 
particular,  commenters  are  encouraged 
to  address  the  following  topics  and 
questions: 

1.  Under  section  15  of  the  Act.  the 
Commission  is  required  in  approving 
any  rule  of  a  contract  market  to  take 
into  consideration  the  pubhc  interest  to 
be  protected  by  the  antitrust  laws,  and 
to  endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives,  policies  and  purposes  of  the 
Act.  What  would  be  the  competitive 
effect  of  the  proposed  affiliation?  In  light 
of  Section  15  of  the  Act.  what  objectives, 
policies  or  purposes  of  the  Act  would  be 
advanced  by  the  affiliation,  and  what 
antitrust  considerations,  if  any,  are  of 
concern  in  this  proposed  merger? 

2.  What  are  the  possible  ramifications 
of  the  proposed  structure  of  the 
affiliation,  as  compared  to  a  merger  in 
which  only  one  corporation  would 
survive?  In  which  regulatory  contexts,  if 
any,  should  the  two  exchanges  be 
treated  as  a  single  entity? 

3.  Would  the  afHliation  increase  the 
potential  for  market  manipulation, 
comers,  or  squeezes  in  commodities 
which  are  traded  on  both  exchanges?  If 
so,,  please  explain  the  ways  in  which  the 
manipulation,  comer,  or  squeeze  could 
be  accomplished. 

4.  Would  the  affiliation  increase  the 
potential  for  trade  practice  abuses?  If  so. 
please  describe  those  trade  practice 
abuses  and  explain  how  they  would  be 
accomplished. 

5.  Should  the  CBT  and  MidAm 
maintain  separate  market  surveillance 
and  trade  practice  surveillance 
programs  or  should  they  be  combined? 
Please  explain  the  advantages  and 
disadvantages  of  combined  and 
separate  programs. 

6.  Which  exchange  will  have 
disciplinary  responsibility  for  rule 
violations  that  take  place  in  the  trading 
of  MidAm  contracts?  To  what  extent 
does  it  matter  whether  the  person 
violating  MidAm  rules  is  a  CBT  member 
or  a  MidAm  permit  holder? 

7.  What  are  the  implications  of  the 
elimination  of  the  MidAm  clearing 
organization?  What  are  the  advantages 
and  disadvantages  of  MidAm  trades 
clearing  directlty  through  the  BTCC  as 
compared  to -clearing  through  a 
subsidiary  of  the  BTCC?  What  adverse 
impact,  if  any,  would  there  be  on  the 
BTCC  if  MidAm  trades  clear  directly 
through  BTCC? 

8.  MidAm  has  a  unique  trading 
mechanism,  the  changer  operation, 
whereby  members  who  are  unable  to 


obtain  execution  of  orders  of  the  MidAm 
floor  may  place  such  orders  with  certain 
authorized  members  ("changers")  for 
execution.  Each  changer  Arm  has 
representatives  stationed  at  various 
locations  on  the  MidAm  floor  who,  once 
they  agree  to  do  a  trade  with  a  MidAm 
member,  transmit  an  equal  but  opposite 
order  via  direct  phone  link  to  the 
changer's  desk  on  the  floor  of  the 
primary  market. '  After  execution  at  the 
primary  market,  the  changer  finalizes 
the  transaction  with  the  MidAm  broker 
or  trader  on  the  MidAm  floor.  Thus,  the 
changer  is  evenly  spread  between  the 
MidAm  and  the  primary  market,  while 
the  individual  who  initially  placed  the 
order  holds  a  position  on  MidAm  at  the 
price  of  the  transaction  on  the  primary 
market  plus  a  changer  fee.  What  are  the 
impUcations  of  the  proposed  affiliation 
for  the  changer  operation? 

9.  Would  the  proposed  afHliation 
between  MidAm  and  CBT  violate  any 
provision  of  the  Act  or  any  Commission 
regulation? 

Any  person  interested  in  submitting 
written  comments,  including  any  data 
on  the  proposed  amendments,  should 
send  such  comments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  D.C.  20581  by  January  10, 
1986. 

Issued  in  Washington,  DC  on  December  6, 
1985. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  85-29365  Filed  12-10-6S:  8;4S  am] 
eauNG  oooE  osi-oi-m 


COPYRIGHT  ROYALTY  TRIBUNAL 

f  Docket  No.  83-2/84-2  83  JD] 

Final  Determination  of  the  Distribution 
of  the  1982  (Remand)  and  the  1983 
Juketwx  Royalty  Funds 

Correction 

In  FR  Doc.  85-27478.  beginning  on 
page  47577  in  the  issue  of  Tuesday. 
November  19, 1985,  make  the  following 
corrections: 

(1)  On  page  47577  in  the  second 
oolumn,  in  the  first  paragraph  under 
Hiis  Proceeding,  in  the  fourth  line, 
"remained"  should  read  "remanded". 

(2)  On  page  47579.  in  the  second 
column,  in  the  first  complete  paragraph. 


'  MidAm  hat  changer  relationships  with  the  CBT, 
the  Chicago  Mercantile  Exchange,  the  Commodity 
Exchange,  Inc.,  and  the  New  York  Mercantile 
Exchange.  These  exchanges,  which  are  the  "primaiy 
markets,"  trade  contracts  which  are  two  to  five 
timet  the  size  of  MidAm  contracts. 
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in  the  eighteenth  line,  "udner"  should 
read  "under". 

(3)  On  page  47580.  in  the  third  column, 
in  the  first  complete  paragraph,  the  first 
sentence  is  corrected  by  inserting  the 
following  phrase  in  the  fourth  line 
between  "ASCAP."  and  "BMI":  "stated 
that  together  ASCAP.".  And  in  the 
eighth  line  from  the  bottom  of  the  page. 
"Socied"  should  read  "Sociedad. 

(4)  On  page  47562,  in  the  second 
column,  in  the  twelfth  line,  "promarily" 
shotdd  read  "primarily. 


nuiNa  CODE  iMt-ei-ii 


DEPARTMENT  OF  EDUCATION 

Special  Protects  and  Demonttrationa 
for  Provkflng  Vocational  RehatMlttation 
Services  to  Severely  Diaal>ied 
Indivkluais 

Correction 

In  FR  Doc.  85-27B42  beginning  on  page 
47799  in  the  issue  of  Wednesday, 
November  20, 1985,  make  the  following 
correction: 

On  page  47800,  first  column,  under 
"Funds  Available",  in  the  fourth  line. 
"$91,635,000"  should  read  "$9,635,000". 

BHJJMI  COOS:  IMC-OI-M 


Proposed  infomurtion  Collection 
Requests 

AOENCV:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperw<H4c 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
10, 1986. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  addressed  to 
Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  4074,  Switzer  Building. 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  426-7304. 
8UPPIXMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 


the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  inlormadon 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  proceSs 
would  defeat  the  purpose  of  the 
information  collectioa  violate  state  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g.,  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Tide;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  form  Margaret 
Webster  at  the  address  specified  above. 

Dated:  December  6, 1985. 
Ralph  |.  Obno. 

Acting  Deputy  Under  Secretary  for 
Management. 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  New 

Tide:  Guaranteed  Student  Loan  Program 
Quality  Control  Study 

Agency  Form  Number  E40-8P 

Frequency:  On  occasion 

Afi^ected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions:  Small 
businesses  or  organizations 

Reporting  Burden,  Responses:  1,440; 
Burden  Hours:  540 

Recordkeeping  Burden,  Recordkeepers: 
0;  Burdem  Hours:  0 

Abstract:  The  Guranteed  Student  Loan 
Program  is  the  largest  student  aid 
program  and  has  significant  economic 
and  social  impacts.  This  project  will 
determine  statistically  reliable 
nationwide  error  rates.  Data  will  be 
drawn  from  lenders,  guarantee 
agencies,  universities  and  the 
Department  of  Educaiton. 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  Extension 

Title:  Request  for  Institutional  Eligibility 
for  Program  under  theHigher 
Education  Act  of  1965,  as  Amended 

Agency  Form  Number  ED  1059 

Frequency:  On  occasion 


Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions; 

Reporting  Burden.  Responses:  1.000; 
Burden  Hours:  1.000 

Recordkeeping  Burden,  Recordkeepers: 
0;  Burdem  Hours:  0 

Abstract:  The  Secretary  of  Education 
must  determine  whether 
postesecondary  educational 
institutions  meet  the  statutory  and 
regulatory  requirements  for  eligibility 
to  apply  for  funding  for  programs 
authorized  by  the  Higher  Education 
Act  of  1965,  as  amended,  the 
Secretary  uses  the  information 
collected  on  this  form  to  determine  the 
eligibility  of  these  institutions. 

(FR  Doc  85-28370  Filed  12-10-85;  8:45  am] 

BHJJNO  COOC  4000-tl-ll 


Office  of  Postsecondary  Education 

Law  School  Clinical  Experience 
Program;  AppHcation  Notice  for  New 
Awards  for  Fiscal  Year  1966 

This  notice  invites  applications  for 
new  awards  under  the  Law  School 
Clinical  Experience  Program. 

Authority  for  this  program  is 
contained  in  Part  E  of  Tide  IX  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1134n-1134p) 

This  program  issues  awards  to 
accredited  law  schools,  or  combinations 
or  consortiums  of  accredited  law 
schools. 

The  purpose  of  the  Law  School 
Clinical  Experience  Program  is  to 
establish  or  expand  projects  at 
accredited  law  schools  to  provide 
supervised  clinical  experience  to 
students  in  the  practice  of  law. 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  an  award  must  be 
mailed  or  hand-delivered  by  February 
28.1986. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.097,  400  Maryland  Avenue, 
SW..  Washington,  DC  20202. 

An  applicant  must  show  |Axx)f  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Pqstal 
Service. 
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13)  A  dated  sh  ipping  label,  invoice,  or 
receipt  from  a  ci  tminercial  carrier. 

(4)  Any  other  iroof  of  mailing 
acceptable  to  th  >  U.S.  Secretary  of 
Education. 

If  an  applicati  an  is  sent  through  the 
U.S.  Postal  Serv  ce,  the  Secretary  does 
not  accept  eithe  -  of  the  following  as 
proof  of  mailing  (1)  A  private  metered 
postmark,  or  (2]  a  mail  receipt  that  is  not 
dated  by  the  U.^.  Postal  Service. 

An  applicant  |hould  note  that  the  U.S. 
Postal  Service  dbes  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  jan  applicant  should 
check  with  its  Ic^al  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  i  8ast  first  class  mail. 
Each  late  applic  int  will  be  notified  that 
its  apphcation  w  ill  not  be  considered. 

Applications  De  ^ivered  by  Hand 


that  is  hand-delivered 
the  U.S.  Department  of 
cation  Control  Center, 
Office  Building  3, 
SW.,  Washington,  DC. 
4n  Control  Center  will 
di  slivered  application 
and  4:30  p.m., 
time),  daily  except 
and  Federal 


!.ri. 
DC 


An  applicatioi  i 
must  be  taken 
Education,  Appl 
Room  3633,  Regibnal 
7th  and  D  Street^ 

The  Applicati 
accept  a  hand 
between  8:00  a. 
(Washington 
Saturdays,  Sundays 
holidays. 

An  application 
will  not  be  accef  ted 
the  closing  date 

A  vailable  Funds 

Fiscal  year  19(>6  funds  have  not  yet 
been  appropriati  d  for  the  Law  School 
Clinical  Experiei  ice  Program.  We 
estimate,  howev  ;r,  that  $1,500,000  will 
his  program  once  a 
.986  appropriation  bill 


that  is  hand-delivered 
after  4:30  p.m.  on 


be  available  for 
final  fiscal  year 
is  enacted 

Applications  e  re  invited  to  allow  for 
sufficient  time  tc  evaluate  them  and 
complete  the  gra  nts  process  prior  to  the 
end  of  the  fiscal  year,  should  the 
Congress  approf  riate  funds  for  this 
program. 

The  program  li  >gislation  permits  the 
Secretary  to  pay  i  up  to  90  percent  of  the 
cost  of  projects  at  law  schools.  (20 
U.S.C.  1134n(a)).|The  program 
regulations  at  34^CFR  639.40(a)(2)  permit 
the  secretary  to  establish  annually  a 
lower  maximum  federal  share.  In  Bscal 
year  1985.  with  a|  $1,500,000 
appropriation,  the  maximimi  Federal 
share  was  50  peijcent.  The  same  percent 
will  be  set  for  fiscal  year  1986.  A  major 
objective  of  this  program  is  to  increase 
the  financial  con  imitment  of  a  law 
legal  education. 
Support  of  clinic  il  legal  education  is  not 
a  permanent  Fee  eral  responsibility.  The 
setting  of  the  Fe<  eral  share  at  50  percent 
supports  the  pro  ram's  objective. 


If  the  Congress  appropriates  funds  for 
this  program,  the  Secretary  expects  to 
make  aboyt  30  awards,  averaging 
approximately  $50,000,  for  flscal  year 
1986.  The  awards  will  be  for  a  period  of 
one  year  in  duration. 

These  estimates  do  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Application  Forms 

Application  forms  and  program 
information  packages  are  expected  to  be 
ready  for  mailing  by  December  13, 1985, 
and  may  be  obtained  by  writing  to  the 
Division  of  Higher  Education  Incentive 
Programs  (Law  School  Clinical 
Experience  Program),  U.S.  Department 
of  Education.  (Room  3022,  Regional 
Office  Building  3),  400  Maryland  Avenue 
SW.,  Washington,  D.C.  20202. 

(Approved  Under  OMB  No.  1840-0041) 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  funding  criteria, 
instructions,  and  forms  included  in  the 
program  information  package. 

However,  the  program  information 
package  is  intended  to  aid  applicants 
applying  for  a  grant  under  this 
competition.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork  application 
content,  reporting  or  grantee 
performance  requirement  beyond  those 
specifically  imposed  under  the  statute 
and  regulations  governing  the 
competition. 

Applicable  Regulations 

The  regulations  applicable  to  this 
program  include  the  following: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74,  75,  77.  and 
7a 

(2)  The  regulations  governing  the  Law 
School  Clinical  Experience  Program  in 
34  CFR  Part  639. 

Further  Information 

For  further  information  contact 
Charles  H.  Miller/Barbara  J.  Harvey  of 
the  Division  of  Higher  Education 
Incentive  Programs  (Law  School  Clinical 
Experience  Program),  U.S.  Department 
of  Education,  (Room  3022,  ROB-3),  400 
Maryland  Avenue  SW.,  Washington, 
DC.  20202.  Telephone:  (202)  245-3253  or 
245  2511. 

(Catalog  of  Federal  Domestic  Assistance 
Number  04.097.  Law  School  Clinical 
Experience  Program) 
(20  U.sTc  1134n-1134p) 


Dated:  December  5, 1985. 
miUun  ).  Bomiett.  '. 

Secretary  of  Education. 
(FR  Doc  85-29371  Filed  12-10-85;  8:46  amj 

HUJNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

National  Petrotoum  Council;  UJS. 
Refinery  Capability  Task  Group; 
IMeeUng 

Notice  is  hereby  given  that  the  U.S. 
Refinery  Capability  Task  Group  will 
meet  in  December  1985.  The  National 
Petroleum  Council  was  established  to 
provide  advice,  information,  and 
recommendations  to  th^  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  U.S.  Refinery  Capability 
Task  Group  will  address  previous 
Council  refining  studies  and  evaluate 
future  refinery  operations  and  their 
impact  on  petroleum  markets.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups 

The  U.S.  Refinery  Capability  Task 
Group  will  hold  its  tenth  meeting  on 
Tuesday,  December  17, 1985,  Starting  at 
8:30  a.m.,  in  the  Lubbock  Room  of  the 
Houston  Airport  Marriott  Hotel,  18700 
Kennedy  Boulevard,  Houston,  Texas. 

The  tentative  agenda  for  the  U.S. 
Refinery  Capability  Task  Group  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  the  work  of  the  Task  Group. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  U.S.  Refinery 
Capability  Task  Group  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  U.S. 
Refinery  Capability  Task  Group  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Pat  Dickinson,  Office  of  Oil, 
Gas,  Shale  and  Coal  Liquids,  Fossil 
Energy,  301/353-2430,  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  the 
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hours  of  9K)0  a jn.  and  4.-00  p jn.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  IX:.  on  December  3. 
1985. 

Donald  L  Bauer, 

Acting  Assistant  Secretary  for  Fossil  Energy. 
(FR  Doc.  85-29342  Filed  12-10-85:  8:45  am] 

BILUNO  COOe  64S0-O1-«l 


Federal  Energy  Regulatory 
Commission 

[Docfcat  No*.  ER86-195-000  St  aL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Horida  Power  & 
Light  Ca  et  aL 

December  6, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  and  Light  Company 

(Doclcet  No.  ER86-195-000] 

Take  notice  that  on  December  2, 1985, 
Florida  Power  &  Light  Company  (FPL  or 
Company)  tendered  for  filing 
"Amendment  Number  Two  to 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and  Seminole 
Electric  Cooperative,  Inc.  (SECI)",  and  a 
"Letter  of  Agreement  to  Revise  Page  9  of 
the  Agreement  to  Provde  Specified 
Transmission  Service  between  FPL  and 
Seminole". 

FPL  states  that  under  this  Amendment 
Number  Two  to  Agreement.  FPL  will 
transmit  power  and  energy  for  SECI  as 
is  required  by  SECI  in  the 
implementation  of  its  interchange 
agreement  with  Ft  Pierce  Utilities 
Authority. 

FPL  also  states  that  the  revised  page  9 
of  the  Agreement  corrects  an 
inadvertent  omission  of  the  date  of 
commencement  of  the  term  of  the 
Agreement. 

FI^  requests  that  waiver  of  §  35.3  of 
the  Commission's  Regualtions  be 
granted  and  that  the  proposed 
Amendment  Number  Two  to  Agreement 
become  effective  immediately. 

FPL  further  requests  that  the  revised 
page  9  attached  to  the  Letter  of 
Agreement  supercede  and  replace  in  Its 
entirety  page  9  as  originally  submitted 
to  FERC  in  Docket  No.  ER85-328-00a 

Copies  of  this  filing  were  served  upon 
Seminole  Electric  Cooperative.  Inc. 

Comment  date:  December  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


a.  Iowa  Elactrk  Lig^  and  Power 
Coaqtany 

[Docket  No.  ER86-ig7-000] 

Take  notice  that  Iowa  Electric  Light 
and  Power  Company,  (Iowa  Electric]  on 
December  2, 1985,  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Service  Tariff  original  Volume  No.  1. 
The  proposed  changes  would  create  a 
new  tariff  option  (RES-3  Rate  Schedule) 
for  customers  owning  or  contracting  or 
generating  capacity  on  Iowa  Electric's 
system,  li^e  new  tariff  option  gives  the 
customers  greater  capacity  credits  on 
their  bills  in  exchange  for  10-year 
contracts.  Current  contracts  are 
primarily  4  years.  The  Resale  Power 
Group  of  Iowa,  (RPGI),  which  represents 
the  complete  class  of  Iowa  Electric's 
jurisdictional  companies  concurs  in  the 
request  for  approval  of  the  new  rate 
schedule. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  and  the  Iowa  State 
Commerce  Commission. 

Comment  date:  December  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Middle  South  Services,  Inc. 

[Docket  No.  ER8e-127-000] 

Take  notice  that  on  December  2. 1985. 
Middle  South  Services,  Inc.  (MSS).  as 
agent  for  Mississippi  Power  &  Light 
Company  (MP&L).  tendered  for  filing  a 
correction  letter  and  an  information 
letter  as  a  supplement  to  the  filing  of  an 
Interchange  Agreement  between  MP&L 
and  Alabama  Electric  Cooperative,  Inc. 
The  Interchange  Agreement  had 
previously  been  filed  in  Docket  No. 
ER86-127-O00. 

Comment  date:  December  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Edison  Company 

[Docket  No.  ER86-181-000] 

Take  notice  that  Ohio  Edison 
Company  (Ohio  Edison)  on  December  2. 
1985,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff 
Schedule  No.  150  and  Supplements  1 
through  4,  applicable  to  sales  and 
service  to  American  Municipal  Power — 
Ohio  (AMP-Ohio).  The  proposed 
changes  would  increase  revenues  fi'om 
jurisdictional  sales  and  service  by 
$878,961,  based  on  the  twelve  months 
endiiig  October  31. 1985. 

Ohio  Edison  proposes  an  effective 
date  of  November  5, 1985. 

Ohio  Edison  states  that  the  reason  for 
the  proposed  increase  is  to  conform  its 
rates  for  Regulation  Capacity  and 
Energy  to  rates,  effective  November  5, 
1985,  for  retail  General  Service  Large 


customers  in  the  manner  provided  for 
and  as  directed  in  schedule  150  and  its 
supplements. 

Comment  date:  December  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  documenL 

5.  Portland  General  Electric  Company 
Docket  No.  ER86-199-000 

Take  notice  that  on  December  2. 1985. 

Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Summary  of 
Sales  made  under  the  Company's  first 
revised  Electric  Service  Tariff.  Volume 
No.  1.  during  August  of  1985,  along  with 
a  cost  justification  for  the  rates  charged. 
This  filing  also  includes  new  service 
agreement  with  the  City  of  Riverside. 
California. 

Portiand  General  Electric  Company 
requests  an  effective  date  of  September 
30. 1985  and  threrfore  requests  a  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
parties  having  service  agreements  with 
PGE,  parties  to  the  Intercompany  Pool 
Agreement  (revised),  interveners  in 
Docket  No.  ER77-131  and  the  Oregon 
Public  Utility  Commissioner. 

Comment  date:  December  19. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

[Docket  No.  ER86-108B-OOO] 

Take  notice  that  on  December  2, 1984. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Summary  of 
Sales  made  under  the  Company's  first 
revised  Electric  Service  Tariff,  Volume 
No.  1,  during  October  of  1985.  along  with 
a  cost  justification  for  the  rates  charged. 

Copies  of  this  filing  were  served  upon 
parties  having  service  agreements  with 
PGE.  parties  to  the  Intercompany  Pool 
Agreement  (revised),  interveners  in 
Docket  No.  ER77-131  and  the  Oregon 
Public  Utility  Commisssioner. 

7.  The  Washington  Water  Power 
Company 

[Docket  No.  ER86-19e-O00] 

Take  notice  that  on  December  2. 1984, 
The  Washington  Water  Power  Company 
(WWP)  tendered  for  filing  copies  of  an 
Energy  Exchange  Agreement  dated 
November  13, 1985,  with  SeatUe  City 
Light.  Washington  states  that  this 
Agreement  is  for  the  period  December  1, 
1985  through  February  28, 1988,  and  that 
the  Agreement  supercedes  Washington's 
FERC  Rate  Schedule  No.  138.  a  similar 
Agreement  which  ended  February  29, 
1984. 

Washington  requests  that  the 
requirements  of  prior  notice  be  waived 
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and  the  effectve  date  be  December  1. 
1985,  stating  that  tnere  will  be  no  effect 
upon  purchasers  u  nder  other  rate 
schedules. 

Cement  date:  Di  icember  19, 1985,  in 
accordance  with  ^andard  Paragraph  E 
at  the  end  of  this  ijotice. 

8.  American  MunUapal  Power-Ohio  Jnc. 
and  Central  Illinoip  Public  service 
Company 

(Docket  No.  ER8e-l4o-000] 

Take  notice  tha  on  November  29, 
1985.  American  Municipal  Power-Ohio. 
Inc.  (AMP-O)  and  Central  Illinois  Public 
Service  Company  [Central)  tendered  for 
filing  a  short  term  power  agreement 
between  the  two  e  ffective  December  1. 
1985  through  December  31. 1990. 

Comment  date:  becember  17. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  i^otice. 

9.  Baltimore  Gas  A  Eclectric  Co. 


[Docket  No.  ER86-ig 


3) 


Take  notice  thai  on  December  2, 1985. 
Baltimore  Gas  &  Qectric  Company 
(BG&E)  tendered  for  filing  as  an  initial 
rate  schedule  an  agreement  (the 
Agreement)  between  Consolidated 
Edison  Company  of  New  York.  Inc.  (Con 
ED)  and  BG&E.  Tl4  Agreement,  dated  as 
of  December  2, 1985  provides  for  sales 
by  BG&E  Of  energ  i  from  its  system 
("system  energy")  to  Con  Ed  on  a  daily 
or  weekly  basis  (a  "transaction").  BG&E 
states  that  the  timing  of  transactions 
cannot  be  accuratf  ly  estimated  but  that 
BG&E  would  offer  !to  sell  such  system 
energy  to  Con  Ed  bnly  when  it  was 
economical  to  do  so.  Con  Ed  would  only 
accept  such  offer  if  it  was  economical  to 
do  so.  I 

Con  ED  will  pay  an  Energy 
Reservation  charge  to  BG&E  for  each 
transaction  in  an  amount  equal  to  the 
megawatthours  of  system  energy 
reserved  for  Con  ^d  by  BC&E  during  a 
transaction  multiplied  by  an  Energy 
Reservation  Charoe  Rate  negotiated 
prior  to  each  tranaaction.  the  Energy 
Reservation  Char^  will,  howerver.  be 
subject  to  a  cost  justified  ceiling 
designated  the  Mabcimum  Energy 
Reservation  Charge.  Con  Ed  will  pay  an 
Energy  Charge  forjeach  transaction  in 
an  amoiuit  equal  \b  the  megawatthours 
delivered  by  BG&C  during  such 
transaction  multiplied  by  an  Energy 
Charge  rate.  The  I  nergy  Charge  rate  is 
the  weighted  aver  ige  forecasted  Energy 
Charge  rate  for  th(  •■  generating  unit(8) 
which  BG&E  detei  mines  to  be  available 
to  provide  such  en  ergy  at  the  time  of  a 
transaction. 


JMI 


BG&E  requests  that  the  Commission 
wave  its  customary  notice  period  and 
allow  the  Agreement  to  become 
effective  on  December  2, 1985. 

The  Agreement  has  been  executed  by 
Con  Ed  and  by  BG&E  and  copies  have 
been  mailed  or  deUvered  to  each  of 
them. 

BG&E  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Coment  date:  December  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Centel  Coiporation 

[Docket  No.  ER8e-375-O06] 

Take  notice  that  on  Decemer  3, 1985 
Centel  Corporation  tendered  for  filing  a 
report  of  refunds  made  to  the  wholesale 
customers  affiliated  with  the  rate  filing 
Docket  No.  ER86-375-000  in  compliance 
with  Comission  letter  dated  October  24. 
1985. 

Comment  date:  December  19. 1985.  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  on  or  before  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Seretary. 

[FR  Doc.  85-29379  Filed  12-10-85: 8:45  am] 

BtLUNQ  cooc  n^^-n^^m 


[Docket  Nee.  ER84-641-004  et  eL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Oklaiioma  Gas  A 
Electric  Co.  ot  aL 

December  5, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conmiission: 

1.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ERB4-541-004] 

Take  notice  that  on  November  26. 
1985  Oklahoma  Gas  &  Electric  (OG&E) 
tendered  for  filing  a  report  of  refunds 
made  to  applicable  customers  in 
response  to  letter  order  dated 
September  27, 1985.  The  Commission 
indicated  in  the  order  that  no  refunds 
were  required.  OG&E,  nevertheless 
recognized  that  a  refund  obligation 
would  be  created  from  September  12, 
1984  through  February  11, 1985.  and 
accordingly  made  such  refund. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Company 

[Docket  No.  ER8&-193-000J 

Take  notice  that  on  November  29. 
1985,  Ohio  Edison  Company  (Ohio 
Edison)  tendered  for  filing  a  letter 
agreement  dated  November  12, 1985 
adjusting  the  facilities  use  charge  under 
an  Agreement  of  June  20, 1968,  as 
supplemented  and  amended,  between  it 
and  Ohio  Power  Company  designated 
Ohio  Edison  Rate  Schedule  FERC  67  and 
Ohio  Power  Company  Schedule  FERC 
No.  71. 

Ohio  Edison  requests  an  effective  date 
of  December  1, 1985,  and  therefore  has 
requested  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  December  17, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Montana  Power  Company 

[Docket  No.  ER86-191-00] 

Take  notice  that  on  November  29, 
1985,  The  Montana  Power  Company 
(Montana)  tendered  for  filing  a  revised 
Index  of  Purchasers,  identified  as  Eighth 
Revised  Sheet  No.  10  under  FERC 
Electric  Tariff,  2nd  Revised  Volume  No. 
1,  which  has  been  revised  to  show  the 
addition  of  the  California  Department  of 
Water  Resources.  Also  tendered  for 
filing  were  summaries  of  sales  made 
imder  the  Company's  FERC  Electric 
Tariff,  2nd  Revised  Volume  No.  1.  during 
July  1984  through  June  1985  with  cost- 
justifications  for  the  rates  charged. 

Montana  requests  an  effective  date  of 
November  1. 1984  for  the  service 
agreement  between  Montana  and  the 
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California  Department  of  Water 
Resources,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  December  17, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Iowa  Power  and  Light  Company 

[Docket  No.  ER88-192-000] 

Take  notice  that  Iowa  Power  and 
Light  Company  ("Iowa  Power")  on 
November  29, 1985,  tendered  for  fihng 
Amendment  No.  1  ("Amendment  No.  1") 
dated  November  8, 1985  to  the  Council 
Bluffs  Generating  Station  Unit  3  Electric 
Transmission  and  Substation  Facilities 
Operating  Agreement  ("Operating 
Agreement"),  between:  Atlantic  Board 
of  Waterworks  and  Electric  Light  and 
Power  Plant  Trustees,  Cedar  Falls 
Municipal  Electric  Utility,  Central  Iowa 
Power  Cooperative,  Inc.,  Com  Belt 
Power  Cooperative,  Inc.,  Eastern  Iowa 
Light  and  Power  Cooperative,  Inc.,  Iowa- 
Illinois  Gas  and  Electric  Company,  and 
Iowa  Power. 

Reflecting  the  transfer,  effective  as  of 
August  30, 1982,  of  Eastern  Iowa  Light 
and  Power  Cooperative's  3.8% 
ownership  interest  in  Unit  3  to  Central 
Iowa  Power  Cooperative,  Inc., 
Amendment  No.  1  correspondingly 
reflects  the  transfer  of  interests  in  Unit  3 
Electric  Transmission  and  Substation 
Facilities  and  in  the  Operating 
Agreement. 

Waiver  of  the  notice  requirement  is 
requested,  such  that  the  effective  date  of 
Amendment  No.  1  is  August  30, 1982.  No 
facilities,  additions  or  modiHcations  are 
required  to  effect  Amendment  No.  1, 
which  does  not  otherwise  alter 
jurisdictional  rates  or  services,  it  is 
stated. 

Copies  of  this  filing  were  served  upon 
each  affected  party,  the  Iowa  State 
Commerce  Commission  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  17, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426.  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Phimb, 
Secretary. 
[FR  Doc.  66-29360  filed  12-10-85;  8:45  am] 

MLUNG  CODE  6717-01-M 


[Docket  No.  RP85-194-000] 

Panhandle  Eastern  Pipe  Line  Co^ 
Infonnal  Conference 

December  5. 1985. 

Take  notice  that  a  second  informal 
conference  will  be  held  to  discuss  the 
remaining  issues  raised  by  Panhandle 
Eastern  Pipe  Line  Company's  filing  in 
the  above-captioned  proceeding.  The 
conference  will  be  held  on  Wediiesday. 
December  18, 1985  at  10:00  a.m.  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  2042a 

All  interested  persons  and  Staff  will 
be  permitted  to  attend. 
Kenneth  F.  numb, 
Secretary. 
[FR  Doc.  85-29327  Filed  12-10-85;  8:45  am] 

BHJJNO  COOe  6717-01-H 


[Proiect  No.  9096-001] 

Rustic  Hydro,  Inc^  Surrender  of 
Preliminary  Permit 

November  29, 1985. 

Take  notice  that  Rustic  Hydro,  Inc., 
Permittee  for  the  proposed  East  Branch 
Pemigewasset  Project  No.  9096, 
requested  by  letter  dated  November  5, 
1985,  that  its  preliminary  permit  be 
terminated.  "The  preliminary  permit  was 
issued  on  September  13, 1985,  and  would 
have  expired  on  August  31, 1988.  The 
project  would  be  located  on  the.East 
Branch  of  the  Pemigewasset  River  in 
Grafton  County,  New  Hampshire. 

The  Permittee  filed  the  request  on 
November  5, 1985,  and  the  preliminary 
permit  for  Project  No.  9096  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 


a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
LoU  0.  CasbeU, 
Acting  Secretary. 

[FR  Doc.  85-29328  Filed  12-10-85;  8:45  am] 
MUMO  CODE  trir-oi-M 


[Docket  Na  TA86-2-7-000, 001] 

Soutttem  Natural  Qas  Co^  Proposed 
Changes  In  FEftC  Gas  Tariff 

Take  notice  that  Southern  Natural 
Gas  Company  (Southern)  on  November 
26, 1985,  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
January  1, 1986: 
Sixth  Revised  Volume  No.  1 
Sixty-Eighth  Revised  Sheet  No.  4A.  First 
Revised  Sheet  No.  30F,  First 
Revised  Sheet  No.  30G: 
Original  Volume  No.  2 
First  Revised  Sheet  No.  785,  First 
Revised  Sheet  No.  865. 

Southern  states  that  its  revised  tariff 
sheets  reflect  an  increase  in  the  GRI 
surcharge  to  1.35f  per  Mcf  in 
accordance  with  the  Commission's 
Opinion  No.  243. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-29329  Filed  12-10-85:  8:45  am] 
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[Docket  No.  Ti 

Transwestefn 
Changes  in  FEI 


•01] 

Co;  Proposed 
Gas  Tariff 


December  S,  1965.     I 

Take  notice  tha^  Transwestern 
Pipeline  Companyi  (Transwestem)  on 
November  27, 1983,  tendered  for  filing  as 
part  of  ito  FERC  C^s  Tariff,  Second 
Revised  Volume  tip.  1.  the  following 
tariff  sheets: 

Revised  1st  Altembte  Twenty-ninth 

Revised  Sheei  No.  5 
Revised  Original  Sheet  No.  5A 

The  above  mentioned  tariff  sheets  are 
being  filed  pursuant  to  Opinion  No.  243 
isstied  on  Septemoer  26, 1985  in  Docket 
No.  RP85-154-000  by  the  Federal  Energy 
Regulatory  CommiBsion  (Commission) 
approving  Gas  Ret  earch  Institute's 
(GRI]  1986  Research  and  Development 
(R&D)  Program  and  1986-1990  Five  Year 
Plan.  In  Opinion  I^.  243,  the 
Commission  apprcived  an  R&D  funding 
unit  of  1.35  cents  per  Mcf  and  authorized 
the  jurisdictional  members  of  GRI  to 
include  this  fundiiK  unit  in  their  rates 
effective  firom  January  1, 1988  through 
December  31,  IS 

Since  Transweslem  is  on  a  dekatherm 
billing  basis,  the  Gill  funding  unit  of  1.35 
cents  per  Mcf  concerts  to  1.27  cents  per 
dekatherm. 

Copies  of  this  fil  ng  were  served  on 
Transwestem's  jui  isdictional  customers 
and  interested  stal  s  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervme  or  protet  t  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C  20428,  in  acco^ance  with  Rules  211 
and  214  of  the  Conimission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protest!  should  be  filed  on  or 
before  December  12, 1985.  Protests  will 
be  considered  by  t^e  Commission  in 

sropriate  action  to  be 
irve  to  make 
I  to  the  proceeding. 

to  become  a  party 
to  intervene.  Copies 
of  this  fiHng  are  on|  file  with  the 
Commission  and  afe  available  for  public 
inspection. 
Kenneth  F.  Phanb, 
Secretary. 

(FR  Doc.  29330  Filed  12-10-85;  8:45  am] 
■MJJNO  cocc  crir-oi-M 


determining  the  a| 
taken,  but  will  not  i 
protestants  par 
Any  person  wishii 
must  file  a  motion  I 


[Docket  No.  RP86-1I MWI] 


WiUiston  Basin 
Proposed  Change 

December  5, 1985. 


Intsrstatel 


PipeflneCo^ 
in  FERC  Gas  Tariff 


Take  notice  that  Williston  Basin 
Interstate  Pipeline  Company,  on 
November  27, 1985,  tendered  for  filing  a 
proposed  change  in  its  FERC  Gas  Tariff, 
Original  Volimie  No.  2.  Substitute  Third 
Revised  Sheet  No.  10  includes  a 
proposed  storage  capacity  charge  for 
service  under  Rate  Schedule  X-^. 
Williston  Basin  states  this  charge  was 
inadvertendy  omitted  from  Third 
Revised  Sheet  No.  10  filed  October  31, 
1985. 

Williston  Basin  has  requested  waiver 
of  18  CFR  154.22  to  permit  Substitute 
Third  Revised  Sheet  No.  10  to  become 
effective  December  2, 1985,  the  proposed 
effective  date  of  the  tariff  sheets  filed 
October  31, 1985.  Williston  Basin  asserts 
that  the  sole  purchaser  under  Rate 
Schedule  X-5,  Colorado  Interstate  Gas 
Company,  already  has  addressed  the 
proposed  charge  in  its  pleading  with 
respect  to  the  original  filing  of  October 
31, 1985. 

Copies  of  the  filing  were  served  upon 
Williston  Basin's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest,  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with 
§9  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  orations  or  protests  should  be 
filed  on  or  before  December  12, 1985. 
F>rote8ts  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-29331  Piled  12-10-85: 8:45  am) 

aiUJNO  COOE  (717-01-11 


[Docket  No.  ER85-785-<X>0] 

Wisconsin  Eiectric  Power  Co;  Order 
Accepting  for  Filing  and  Suspending 
Rates,  Noting  Intervention,  Inviting 
Further  Interventions,  Granting  Waiver 
of  Notice,  Denying  Motion  for 
Summary  Disposition,  and  Establishing 
Hearing  Procedures 

(Issued  December  4. 1985). 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman:  A.  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  C.  M. 
Naeve. 


On  September  23, 1985,  Wisconsin 
Electric  Power  Company  (WEPCO) 
submitted  for  filing  Supplement  Nos.  2 
through  6*  to  the  Service  Agreement  for 
Transmission  Service  between  WEPCO 
and  Wisconsin  Public  Power,  Inc. 
System  (WPPI).'The  supplements 
provide  for  transmission  of  four 
purchases  made  by  WPPI  fitim  Cliffs 
Electric  Service  Company  (Cliffs).  Three 
of  the  purchases  are  to  be  delivered  to 
WPPI  member  municipals  located  in 
WEPCO's  service  area.  The  fourth 
purchase  is  to  be  transmitted  to  WPPI 
member  municipals  located  in  the 
Wisconsin  Public  Service  CorporaHon's 
(WPS)  load  area  or  to  member 
municipals  in  WEPCO's  territory  as 
needs  dictate.  Service  will  be  provided 
at  WEPCO's  present  tariff  rates  on  file 
with  the  Commission. 

WEPCO  requests  that  Supplement 
Nos.  2,  3,  and  5  become  effective  on  ]une 
1, 1985,  and  that  Supplement  Nos.  4  and 
6  become  effective  on  January  1, 1988, 
and  January  1, 1986,  respectively. 
WEPCO  requests  waiver  of  the  notice 
requirements  in  order  to  allow  the 
effective  date  of  June  1. 1985,  for 
Supplement  Nos.  2, 3,  and  5. 
Alternatively,  if  the  waiver  is  not 
granted,  WEPCO  requests  that 
Supplement  Nos.  2, 3,  and  5,  be 
permitted  to  become  effective  sixty  days 
after  the  date  of  filing. 

Notice  of  WEPCO's  filing  was 
published  in  the  Federal  Register,  *  with 
comments  due  on  or  before  October  8, 
1985.  WPPI  filed  a  timely  motion  to 
intervene,  requesting  that  the 
Commission  accept  the  supplements  for 
filing,  suspend  their  requested  effective 
dates  for  one  day,  and  impose  a  refund 
condition.  WPPI  does  not  contest  the 
level  of  WEPCO's  rate.  However,  WPPI 
does  contend  diat  WEPCO's 
interpretation  and  implementation  of  its 
rate  is  imjust,  unreasonable,  unduly 
discriminatory,  and  anticompetitive. 

First,  WPPI  alleges  Uiat  WEPCO 
should  not  require  WPH  to  continue  to 
pay  for  nonfirm  transmission  of  a 
purchase  from  Madison  Gas  &  Electric 
Co.  (MG&E)  at  times  when  it  is  not  fully 
utilizing  its  firm  contract  capacity  under 
the  proposed  supplements.  Second, 
WPPI  maintains  that  WEPCO  should  not 
bill  WPPI  for  a  separate  transmission 
transaction  when  it  requests  that  power 
being  transmitted  to  WPS  be 
rescheduled  for  transmission  to  WPPI 
member  municipals  in  WEPCO's 


'  See  Attachment  A  for  rate  schedule 
detignatioB*. 

*  WPPi  is  the  bulk  power  supply  agent  for  26 
municipal  electric  utilities  located  in  Wisconsin. 

'3  SO  FR  40445(1985). 
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territory.  WPPI  alleges  that  WEPCO's 
requirement  that  it  continue  to  pay 
separate  charges  for  the  MG&E  purchase 
and  that  any  rescheduling  of  power  from 
WPS  to  WEPCO  be  biUed  as  a  separate 
transaction  will  produce  unreasonable 
charges.  WPPI  maintains  that  if  it 
substitutes  MG&E  energy  for  an  equal 
amount  of  other  energy,  so  that  the  peak 
demand  on  WEPCO's  transmission 
system  remains  constant  it  should  not 
be  charged  for  transmission  from  each 
source  separately.  With  respect  to  the 
shifting  of  load  from  WPS  to  WEPCO 
member  municipals,  WPPI  states  that 
WEPCO  is  trying  to  limit  transmission 
service  without  justification.  WPPI 
states  that  it  plans  to  use  Cliffs  enei^ 
under  the  proposed  Supplement  No.  6 
for  peak  shaving  in  the  WPS  load  area 
and  whenever  the  energy  is  not  needed 
at  WPS.  for  peak  shaving  in  the  WEPCO 
load  area.  WPPI  believes  that  a  change 
in  delivery  point  like  a  change  in 
source,  should  not  affect  transmission 
charges  so  long  as  the  total  capacity 
demanded  is  not  altered.  WPPI  further 
argues  that  it  needs  to  be  able  to  choose 
among  energy  sources  and  delivery 
points  in  order  to  substitute  less 
expensive  energy,  and  that  WEPCO,  as 
the  only  possible  transmitting  utility  in 
the  area,  should  not  be  able  to  charge 
additional  payments  every  time  energy 
sources  or  delivery  points  are  changed. 
WPPI  states  that  by  doing  this,  WEPCO 
limits  power  sources  and  delivery 
points,  making  it  more  expensive  for 
customers  to  peak  shave.  Finally,  WPPI 
asserts  that  it  is  being  billed  by  WEPCO 
for  firm  transmission  service  under 
proposed  Supplement  No.  4  when  it  is 
allegedly  receiving  nonfirm  service. 

On  November  4, 1985,  WEPCO  filed 
an  answer  asserting  that  WPPI's 
interpretation  of  the  transmission 
agreement  is  at  odds  with  traditional 
transmission  access  and  ratemaking 
principles.  WEPCO  states  that  it  has  not 
consented  to  provide  transmission 
service  on  WPPI's  terms,  as  to  do  so 
would  put  WEPCO  in  the  status  of  a 
common  carrier  for  any  transmission 
transaction  once  WPPI  has  contracted 
with  WEPCO  for  firm  transmission 
service.  WEPCO  asserts  that  WPPI's 
purchase  of  such  service  does  not  give  it 
the  right  to  use  WEPCO's  system  for 
nonfirm  service  at  no  additional  charge 
when  the  firm  service  is  not  being  fully 
utilized.  Additionally,  WEPCO  states 
that  in  1983,  it  agreed  to  provide  nonfirm 
wheeling  service  of  the  MG&E  power  to 
WPPI  only  on  the  premise  that  WEPCO 
would  be  paid  its  nonfirm  transmission 
rate,  and  that  WPPI  made  no  claims  at 
that  time  that  it  was  entitled  to  free 


transmission  of  the  MG&E  power. 
Accordingly.  WEPCO  denies  that  WPPI 
has  a  right  to  ask  that  WEPCO  be 
compelled  to  provide  this  service  at  no 
charge,  and  argues  that  WEPCO  has  the 
right  to  provide  service  on  a  fransaction 
by  fransaction  basis  and  to  consider 
transactions  from  various  sources  to 
alternate  delivery  points  separately. 
WEPCO  asserts  that  this  policy  is 
consistent  with  the  principle  that  the 
rights  of  a  transmission  system's  users 
are  limited  to  those  (1)  that  the 
fransmitting  utility  grants  by  confract  or 
rate  schedide  or  (2)  that  the  Commission 
orders  under  sections  211*  and  212  *  of 
•the  Federal  Power  Act  (FPA). 

With  regard  to  ratemaking,  WEPCO 
states  that  under  fraditional  ratemaking 
principles,  firm  customers  are 
responsible  for  an  allocated  share  of  the 
fixed  costs  according  to  the  demands 
each  customer  places  on  the  system, 
while  nonfirm  customers  bear  all 
variable  costs  and  contribute  to  fixed 
costs  thrdugh  revenue  credits.  WEPCO 
argues  that  WPPI  is  exploiting  its  dual 
role  as  a  firm  and  nonfirm  customer 
unfairly.  Specifically,  WEPCO  states 
that  WPPI,  as  a  firm  customer,  will 
share  in  the  receipt  of  revenues  for 
nonfirm  fransmission,  while  seeking  to 
avoid  paying  for  the  benefits  it  receives 
as  a  nonfirm  customer. 

Finally.  WEPCO  asserts  that  service 
under  Supplement  No.  6  does  not 
provide  for  delivery  to  two  distinct 
points  as  a  single  transaction.  WEPCO 
argues  that  the  creation  of  WPH  does 
not  change  the  fraditional  view  that 
movement  of  power  fttim  a  municipal  in 
WPS's  service  area  to  a  municipal 
system  in  WEPCO's  area,  involves  a 
distinct  fransaction,  and  that  delivery  to 
the  Kaukauna-Menasha  facility  of 
unused  power  from  the  WPS  area  is 
such  a  distinct  fransaction. 

WEPCO  requests  that  the  Commission 
grant  summary  disposition  of  the 
disputes  in  this  proceeding  on  the 
ground  that  WPPI's  position  in  each 
dispute  is  contrary  to  well  established 
Commission  principles  and  policy.  In  the 
alternative,  WEPCO  requests  that  the 
Commission  set  the  case  for  hearing.  If  a 
hearing  is  ordered.  WEPCO  does  not 
oppose  a  one  day  suspension  of  its 
filing.  Finally,  WEPCO  suggests  that  the 
Commission  consider  inviting  other 
interested  parties  to  participate  in  any 
hearing  ordered  in  this  proceeding  in 
light  of  the  importance  of  the  issues  to 
the  electric  utility  industry  generally,  as 
the  Commission  did  regarding 


abandoned  plant  costs  in  New  England 
Power  Co..  32  FERC 1 61.453  (1965). 

On  November  15, 1985,  WPPI  filed  a 
response  opposing  WEPCO's  motion  for 
summary  disposition  and  its  suggestion 
that  any  hearing  be  opened  to  other 
parties.  In  support  WPPI  contends  that 
factual  issues  exist  which  have  not  been 
fully  aired,  and  that  the  issues  concern 
the  specific  appUcation  of  WEPCO's 
tariff.  WPPI  notes  that  the  Commission 
is  examining  broad  questions  of 
fransmission  access  and  ratemaking  in 
its  recent  Notice  of  Inquiry,*  and 
contends  that  the  present  proceeding 
should  not  be  delayed  by  inquiries  into 
those  matters. 

On  November  26, 1985.  WEPCO 
objected  to  WPPI's  responsive  pleading. 
WEPCO  argues  that  the  requests  and 
suggestions  contained  in  its  November  4 
answer  were  within  the  proper  scope  of 
an  answer  and  were  not  motions  which 
WPPI  should  be  allowed  to  address  in  a 
further  answer.  According  to  WEPCO, 
WPPI's  pleading  is  prohibited  under 
Rule  213(a)(2]  of  the  Commission's 
regulations.'' 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214],  WPPI's  timely,  unopposed 
motion  to  intervene  serves  to  make  it  a 
pprty  to  this  proceeding. 

We  shall  deny  WEPCO's  request  for 
summary  disposition  as  to  the  issues 
raised  by  the  parties.  We  find  that  they 
present  questions  more  appropriately 
resolved  on  the  basis  of  a  hearing. 

WEPCO  contends  that  the  following 
issues  are  of  broad  interest  to  the 
electric  utility  industry  generally:  (1) 
Whether  transmission  service  for  firm 
power  creates  in  the  transmission 
customer  a  general  right  to  use,  without 
additional  charge,  the  fransmitting 
utility's  transmission  facilities  for  the 
purpose  of  fransmitting  nonfirm  power, 
when  not  being  used  to  transmit  firm 
power;  (2)  whether  a  fransmitting  utility 
is  entitled  to  treat  the  delivery  of  power 
hom  a  single  source  to  two  destinations 
as  separate  fransmissionf  fransactimis 
and  is  therefore  entitled  to  bill  the 
fransactions  separately;  and  (3)  whether 
a  utility  is  entitled  to  limit  the 
availability  of  nonfirm  rates  to  nonfirm 


•  18  U.S.C  824|. 
M6U.S.a824k. 


*  Docket  No.  RMS5-17-000  (Phracet  I  and  D). 

'  WEPCO's  requests  for  summary  relief  and  for 
expansion  of  this  case  to  a  generic  invettigation  of 
transmission  Issues  were  raised  for  the  first  time  in 
WEPCO's  November  4  pleading  Under  the 
circumstances,  we  have  considered  WPPI's 
responsive  pleading  as  a  matter  of  fairness  and  to 
ensure  a  fuU  airing  of  the  parties'  positioiu. 


'  . 


fedaal 

dicated.; 
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development  of  th^ 
record,  the  i 
opportunity  for  ot 
to  participate  in 


pofchases.  As  indicated,  WEPCO  has 
suggested  that  the  Commission  invite 
other  interested  p^es  to  participate  in 
any  hearing  in  thiq  proceeding  in  view  of 
the  importance  of  the  issues  to  the 
industry.  We  agre«  with  WEPCO  that 
these  issues  transcend  the  impact  on  a 
single  jurisdictional  utility.  To  permit 
fullest  possible 
ioa  will  afford  the 
interested  persons 
proceeding.  In 
addition,  in  order  |o  focus  attention  on 
some  specific  questions  of  interest  to  the 
Commission,  we  ask  the  parties,  during 
the  course  of  this  proceeding,  to  address 
the  matters  identified  on  Attachment  B 
to  this  order. 

In  our  Notice  of  Inquiry,  transmission 
service  and  access  were  among  a 
number  of  issues  raised.  We  do  not 
believe  that  the  Notice  of  Inquiry  limits 
in  any  way  our  poicy  review  in  this 
proceeding,  nor  that  this  proceeding  will 
limit  in  any  way  oar  review  of  the  issues 
in  that  Inquiry.  Raner.  as  we  stated  in 
our  recent  order  in  New  England  Power 
Co.,  supra,  we  see  the  two  processes  as 
being  essentially  c  )mplementary.  In  this 
proceeding,  we  will  have  the  benefit  of 
focusing  the  parties  on  transmission 
access  and  ratemaldng  issues  in  the 
context  of  a  specific  Hling  by  a  specific 
company;  in  the  Notice  of  Inquiry,  we 
will  have  the  benefit  of  reviewing  the 
matters  raised  in  tie  light  of  the  broader 
range  of  cross-cutting  issues  that  we 
have  raised  in  thatproceeding.  We  do 
not  foresee  any  difficulty  in  utilizing 
what  we  have  leariied  from  one  process 
in  the  other.  In  evaluating  the  issues  on 
a  broad  basis,  however,  we  do  not 
intend  to  unnecessarily  delay 
consideration  of  WEPCO's  rate  filing.* 
Also,  in  the  interest  of  bringing  the 
matter  promptly  tojthe  Conunission  for 
policy  issues 
aive  an  initial 
the  presiding  judge 
to  develop  and  certify  the  full  record  to 
the  Commission  for  its  attention. 

Our  preliminary  review  of  WEPCO's 
filing  and  the  pleadings  indicates  that 
the  proposed  supplements  have  not  been 
shown  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  Preferential  or 
otherwise  unlawfu .  Therefore,  we  shall 


consideration  of 
involved,  we  shall 
decision  and  ins 


*  We  encourage  the  parties  to  be  as  specific  In 
their  pretentations  as  pfasible.  However,  insofar  a* 
the  investigation  encompasses  issues  of  policy  and 
judgment  we  anticipate;  that  some  parties  may  be 
content  to  Kmit  their  pafticipation  to  written  briefs. 
Similarly,  there  should  be  no  reason  that  parties 
with  common  positions  cannot  file  joint  briefs  to 
avod  duplication.  The  ptesldin;  administrative  law 
judge  should  consider  s»ch  options  and  establish 
procedures  that  will  all(^  for  prompt  submission  of 
this  case  to  the  Commission. 


UMI 


accept  WEPCO's  submittal  for  filing  and 
suspend  it  as  ordered  below. 

In  West  Texas  Utilities  Co..  18  FERC  | 
61,189  (1982),  we  explained  that  where 
our  preliminary  examination  indicates 
that  proposed  rates  may  be  tmjust  and 
unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
examination  suggests  that  Supplement 
Nos.  2  through  6  may  not  yield 
substantially  excessive  revenues. 
Further,  there  is  no  dispute  between  the 
parties  as  to  the  rate  level  of  WEPCO's 
tariff.  Rather,  the  company  is  simply 
adding  a  new  customer  to  an  existing 
rate  schedule,  and  the  parties'  dispute 
concerns  the  terms  and  conditions  of 
service.  In  addition,  each  of  the  parties 
has  requested  a  nominal  suspension  in 
the  event  WEPCO's  filing  is  set  for 
hearing.  In  the  circumstances,  we 
believe  that  a  nominal  suspension  of 
WEPCO's  rates  is  warranted.  WEPCO 
has  asked  for  waiver  of  the  notice 
requirements  and  the  affected  customer 
has  not  objected  to  WEPCO's  request. 
We  find  good  cause  to  waive  the  notice 
requirements  '  and  we  shall  therefore 
accept  WEPCO's  rates  for  filing  and 
suspend  them  for  one  day,  to  become 
effective,  subject  to  refund,  respectively, 
on  June  2, 1985  (Supplement  Nos.  2. 3, 
and  5),  January  2, 1988  (Supplement  No. 
4),  and  January  2, 1986  (Supplement  No. 
6). 

The  Commission  orders: 

(A)  WEPCO's  motion  for  summary 
disposition  is  hereby  denied. 

(B)  Waiver  of  the  notice  and  advance 
filing  requirements  is  hereby  granted. 

(C)  WEPCO's  proposed  supplements 
are  hereby  accepted  for  filing  and  are 
suspended,  to  become  effective,  subject 
to  refund,  respectively,  on  June  2, 1985 
(Supplement  Nos.  2,  3,  and  5);  January  2, 
1988  (Supplement  No.  4);  and  January  2. 
1986  (Supplement  No.  6). 

(D)  Pursuant  to  the  authority 
contained  in  the  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 


*  For  these  reasons,  we  shall  also  waive  the  120 
day  advance  filing  requirement  with  reioxict  to 
Supplement  No.  4. 


WEPCO's  rates  and  the  transmission 
issues  discussed  in  this  order. 

(E)  Any  person  seeking  to  intervene  in 
this  proceeding  for  the  purposes  of 
participating  in  the  development  of  a 
record  on  the  issues  presented  in  this 
proceeding  shall  file  a  motion  to 
intervene  within  thirty  (30)  days  of  the 
date  of  this  order  pursuant  to  Rule  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  designated  judge  shall 
have  the  authority  to  rule  on  any  such 
motion  that  is  not  automatically  granted. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding  to  be  held  within 
approximately  ten  (10)  days  after  the 
closing  date  for  interventions  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(G)  An  initial  decision  hi  this  docket  is 
hereby  waived;  at  the  conclusion  of  this 
proceeding,  the  presiding  judge  shall 
certify  the  record  directly  to  the 
Commission. 

(H)  Subdocket  -000  of  Docket  No. 
ER85-785  is  hereby  terminated  and 
Subdocket  -001  shall  be  assigned  to  the 
hearing  portion  of  this  proceeding. 

(I)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kemieth  F.  Plumb, 

Secretary. 

Attachment  A 

Rate  Sctieduto  Designations 


Dosignation 

Osscfipllon/ 
Twismisaion  Stn/k» 

(1)  Supplamant  ^4o.  2  to  S«v«c« 
Agrewnent  No.    19  to  f-tHC 
eiecnic  Tailtf.  Original  VehMW 
No.  1. 

(2)  Supfttmi*  No.  3  to  Samiee 

Electric  Tarilf,  Original  Volume 

10  MW  delivery  to 

(K-M)  (Tians««an 
No.  1). 
5  MW  delivery  to  K-M 
(TraMKnion  Nol  3). 

(3)  Stoplwnert  Na  4  to  S««tc« 

Electric  Twm,  Original  Volunw 
No.1. 

S  MW  MMry  to  K-M 
(Tiansacaon  Na  3|. 

(4)  SuHHamant  Na  5  to  Sarvtos 
AgraMiwnt    No.    19   to   FERC 
ElacMc  TaMt,  Original  VMuma 
Nal.- 

IS  MW  (Mvery  to  K-M 
(Transaction  Na  2). 

(9)  Supptsnienl  Na  6  to  Santoa 

Electric  Twin,  Original  Volunw 
No.  1. 

9MWdSlwerytoK-M 
or  Wisconsin  PiMIr 
S#fvlM  Cofporstion 
(Transaction  Na  4). 
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Attachment  B 

Questions  be  be  Pursued  at  Hearing  or 
in  Written  Submissions 

1.  Are  there  cost  differences  between 
allowing  general  access  and  allowing 
only  transaction-specific  access? 

a.  If  so,  can  such  cost  differences  be 
quantiHed? 

b.  Should  rates  reflect  these  costs 
differences? 

2.  Some  commenters  in  Phase  I  of  the 
NOl  recommended  that  the  opportunity 
costs  of  transmission  service  be 
considered  in  setting  rates.  Do  you 
agree? 

a.  What  are  the  opportunity  costs  of  a 
general  access  firm  transmission 
service? 

b.  What  are  the  opportunity  costs  of  a 
transaction-specific  transmission  ' 
service? 

3.  Are  there  technical  reasons  for 
limiting  access  to  a  transaction-speciHc 
basis? 

a.  What  are  they? 

b.  Could  appropriate  conditions  that 
address  these  technical  concerns  be 
placed  in  a  general  access  transmission 
rate  schedule? 

4.  Are  there  any  reasons  for  limiting 
access  to  a  transaction-specific  basis 
that  are  not  addressed  in  the  above 
questions? 

5.  What  conditions  would  encourage 
general  access  firm  transmission 
service?  What  is  the  associated  rate? 

6.  What  is  the  difference  between  firm 
and  non-firm  transmission  service? 

a.  Is  it  technically  possible  for  a  utility 
to  interrupt  or  curtail  transmission 
service  to  a  customer  in  its  service 
territory/control  area? 

b.  what  factors  must  be  considered  in 
determining  whether  firm  or  non-firm 
transmission  service  is  appropriate? 

c.  Why  should  the  customer  not 
decide  which  service  is  appropriate? 
[FR  Doc.  85-29332  Filed  12-10-^;  a-45  am] 
BILUNO  CODE  •717-01-M 


[Docket  No*.  CPS0-e2-006  et  tf.] 

ANR  Pipeline  Co.  et  al.;  Natural  Gaa 
Certificate  Filings.  November  29, 1985 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

(Docket  No.  CP80-8a-006] 

Take  notice  that  on  November  1, 1985, 
ANR  Pipehne  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  and  Texas  Eastern  Transmission 
Corporation  (Tetco),  P.O.  Box  2521, 
Houston,  Texas  77252,  filed  in  Docket 


No.  CP8O-92-006  a  joint  petition  to 
amend  the  order  issued  on  April  16, 
1980,  in  Docket  No.  CP80-82-^X)0, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  expansion  of 
the  area  of  interest  for  the  exchange  of 
natural  gas  to  include  all  of  offshore 
Louisana  and  to  grant  blanket  authority 
to  implement  changes  in  receipt  and 
delivery  points,  all  as  mor§  fully  set 
forth  in  the  petition  to  amend  on  file 
with  the  Commission  and  open  to  public 
inspection. 

On  April  16, 1980.  in  Docket  No.  CP80- 
82,  ANR  and  Tetco  were  authorized  to 
exchange  up  to  60,000  Mcf  of  natural  gas 
per  day  at  various  delivery  points  in  the 
West  Cameron  and  South  Marsh  Island 
areas,  offshore  Louisana,  it  is  stated. 
ANR  and  Tetco  state  that  on  March  28, 
1985,  they  executed  an  amendment  to 
the  transportation  agreement  dated 
September  25, 1979.  to  expand  the  area 
of  interest  for  the  exchange  and 
transportation  of  gas  to  include  all  of 
offshore  Louisana.  To  obviate  the  need 
of  amending  the  certificate  each  time 
changes  occur  in  receipt  and/or  delivery 
points,  ANR  and  Tetco  request  blanket 
authority  to  add  or  delete  receipt  and/or 
delivery  points  as  such  changes  become 
necessary.  Any  such  additions  or 
deletions  would  be  reported  aimually  in 
a  tariff  sheet  filing  by  January  31  of  die 
year  following  the  change  in  service,  it 
is  stated. 

Comment  date:  December  20, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Algonquin  Gas  Transmission 
Company 

Pocket  No.  CP86-189-O00;  Docket  No.  CPe6- 
189-001] 

November  29, 1985. 

Take  notice  that  on  November  4, 1985, 
Algonquin  Gas  Transmission  Company 
(Applicant),  1248  Soldiers  Field  Road, 
Boston,  Massachusetts  02135,  filed  in 
Docket  No.  CP86-189-000  an  application 
as  amended  on  November  13. 1985,  in 
Docket  No.  CP86-18&-001  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authoriziing  Applicant  to 
render  limited-term  transportation 
service  with  pre-granted  abandonment 
on  a  firm  basis  on  behalf  of  three  of  its 
existing  resale  customers  in  lieu  of  sales 
on  synthesized  natural  gas  (SNG)  sold 
under  AppHcant's  existing  Rate 
Schedule  SNC-1,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  due  to  the 
relatively  high  cost  of  its  Rate  Schedule 
SNG-1  service,  the  following  Rate 


Schedule  SNG-1  customers  have 
requested  Applicant  to  reduce  deliveries 
pursuant  to  tariff  flexibility  provisions 
previously  authorized  by  the 
Commission  on  September  17. 1976,  in 
Docket  No.  CP69-41,  et  aL  (1) 
Commonwealth  Gas  Company 
(Commonwealth),  (2)  Bristol  and  Warren 
Gas  Company  (Bristol  and  Warren),  and 
(3)  South  Coimty  Gas  Company  (South 
County).  Applicant  indicates  that  two  of 
•  its  existing  resale  customers.  Providence 
Gas  Company  (Providence)  and  Boston 
Gas  Company  (Boston  Gas)  have  agreed 
to  provide  natural  gas  supplies  to  the 
three  customers  to  replace  up  to  24,388 
million  Btu  equivalent  of  natural  gas  per 
day  of  their  SNG  supply  purchased  from 
Applicant.  Applicant  requests  authority 
herein  to  render  transportation  services 
to  Commonwealth,  Bristol  and  Warren, 
and  South  County  under  proposed  Rate 
Schedule  X-29,  X-30.  and  X-31, 
respectively,  to  move  the  SNG 
replacement  volumes  from  Boston  Gas 
and  Providence. 

Applicant  requests  authority  to 
implement  the  proposed  transportation 
services  for  a  limited-term  starting  the 
later  of  November  15, 1985,  or  upon  the 
date  Applicant  accepts  the  certificate 
authorizing  the  proposed  services,  with 
pre-granted  authority  to  abandon  each 
transporation  service  as  of  the 
termination  date  of  each  proposed  rate 
schedule.  The  quantities  proposed  to  be 
transported  for  the  respective 
companies  are  as  follows: 


Commonwealth 

Bnstol  md  Warren. 
South  County.. 


Mttdnwm 
guamfty' 


19,648 
2.822 
1.018 


Rata 
Sdiadula 


X-29 

X-30 
X-31 


Ratoschedula 

■iwntti 
date 


Fab  14.  1986 
Feb.  26.  1967. 
Mar  15.  1967. 


'  1  million  Btu  per  day. 

Applicant  states  that  the  proposed 
transportation  services  are  similar  in 
concept  to  a  transportation  service 
pi'eviously  provided  to  certain  Rate 
Schedule  SNG-1  customers,  which 
permitted  these  customerrto  reduce 
their  Rate  Schedule  SNG-1  purchases. 
Applicant  proposes  to  charge  a 
transportation  charge  of  14.74  cents  per 
1  million  Btu  equivalent  of  natural  gas 
transported. 

Applicant  states  that  the  subject 
application  is  one  made  solely  imder 
section  7(c)  of  the  Natural  Gas  Act  and 
is  not  intended  to  be  an  application  for 
certificate  authority  under  the 
Commission's  Order  No.  436,  issued  on 
October  9, 1985.  in  Docket  No.  RM85-1- 
000  (33  FERC  161.007).  or  under  the 
revisions  to  Part  284  of  the 


50666 
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Commission's  Reg  jiations.  Accordingly, 
Applicant  request]  that  the 
authorization  requ  ssted  herein  be  issued 
in  such  a  form  as  not  to  qualify  or 
identify  Applicant  las  a  "transporter"  as 
described  in  Ordei  No.  436. 

Comment  date:  December  20. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Mississippi  River  Transmission 
CorporatioD 

[Docket  No.  CPSe-SriooO] 

Take  notice  that  Ion  October  30, 1985, 
Mississippi  River  "transmission 
Corporation  (KfRTj.  9900  Clayton  Road, 
St  LDuis,  Missouri  63124.  filed  in  Docket 
No.  CP86-87-O00  an  application 
pursuant  to  sectior  7(c)  of  the  Natural 
Gas  Act  for  a  certi:  icate  of  public 
convenience  and  n  >cessity  authorizing 
MRT  to  transport  r  atural  gas  on  behaUF 
of  Texas  Gas  Tram  (mission  Corporation 
(Texas  Gas),  all  as  more  fully  set  forth 
in  the  appUcation  li^hich  is  on  file  with 
the  Commission  ar  d  open  to  public 
inspection. 

MRT  proposes  tt  transport  up  to 
10.000  Mcf  of  gas  p  ;r  day  on  an 
intemiptible  basis  or  Texas  Gas  for  a 
twenty-year  term  a  id  year-to-year 
thereafter.  It  is  stat  sd  that  MRT  would 
receive  the  gas  at  t  le  outlet  side  of  the 
Woodlawn  field  pr>ce8sing  plant  of 
Damson  Gas  Proce  »sing  Company 
(Damson)  in  Harris  on  County.  Texas,  at 
an  existing  intercomnection  between 
MRT  and  Damson.  Jt  is  further  stated 
that  the  redehvery  af  gas  would  be 
effected  by  a  reduc  tion  of  deliveries  of 
gas  otherwise  rece;  ved  by  MRT  from  the 
plant  of  Union  Tex  is  Pelroleum  in 
Bossier  Parish,  Lou  sana,  and  the  plant 
of  Kerr-McGee  Cor  loration  in  Lincoln 
Parish,  Louisana,  a  id  An  increase  in 


deliveries  to  Texas 


volumes  of  gas  at  t  le  outlet  side  of  such 
plants. 


It  is  asserted  tha 


Texas  Gas  53.69  ce  its  per  Mcf  for  the 
transportation  serv  ce.  It  is  explained 


that  MRT  has  been 


providing  the 


transportation  serv  ce  for  Texas  Gas 


since  May  12, 1982 


implementing  auth<  rization  of  Part  284 


of  the  Commission 


)  Regulations. 


4.  Northeni  States 
(Wisconsin) 

(Docket  No.  CP86-86-^] 

Take  notice  that 
Northern  States  Po^er 
Wisconsin  (Applicf  n 
Barstow  Street,  PC . 
Wisconsin  54702,  fi 


Gas  of  equivalent 


MRT  would  charge 


under  the  self- 


Comment  date:  qecember  20, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  n(  itice. 


1  ower  Company 


m  October  30. 1985, 
Company, 

t),  100  North 

Box  8,  Eau  Claire, 
ed  in  Docket  No. 


CP8&-86-000  an  apphcation  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  liqufied  natural 
gas  (LNG)  services  to  Northern  States 
Power  Company.  Minnesota  (NSP- 
Mirm).  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  an 
LNG  agreement  (agreement),  dated 
February  19, 1985,  between  Applicant 
and  NSP-Minn,  Applicant  would  liquefy 
and  store  up  to  20,000  Mcf  of  NSP- 
Miim's  natural  gas  at  Applicant's  LNG 
plant  near  Eau  Claire,  Wisconsin,  during 
each  liquefaction  season.  Applicant 
states  that  it  would  redeliver  the 
volumes  of  natural  gas  to  NSP-Minn  by 
displacement  during  the  heating  season. 

Applicant  states  that  NSP-Minn  would 
reimburse  Applicant  for  the  fixed  and 
variable  costs  incurred  in  rendering  the 
services.  Applicant  further  states  that 
fixed  costs  would  be  paid  monthly,  and 
the  charges  to  NSP-Minn  for  these  costs 
would  be  determined  by  formula  using 
data  from  Applicant's  monthly  budget. 
AppUcant  states  that  such  fixed  charges 
would  be  adjusted  after  each  year's 
actual  fixed  costs  become  available. 
Applicant  also  states  that  charges  for 
operation  and  maintenance  costs  would 
be  based  upon  Applicant's  actual 
operations  and  maintenance  expenses 
for  the  services  rendered  and  would  be 
billed  to  NSP-Minn  in  the  month  after  a 
service  has  been  rendered:  such  charges 
would  also  be  adjusted  after  actual  cost 
become  available. 

Applicant  states  that  no  new  facilities 
would  be  required. 

Comment  date:  December  20, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  inter\'ene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 


accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29309  Filed  12-10-85;  8:45  am] 

BILLING  CODE  (717-01-11 


[Docket  No.  TA86-2-2-000. 001] 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

December  5, 1985. 

Take  notice  on  November  27, 1985, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  in 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff,  Sixteenth  Revised  Sheet  No.  4  to 
be  effective  January  1986. 

East  Tennessee  states  that  the 
purpose  of  this  revised  tariff  sheets  is  to 
reflect  PGA  rate  adjustments  based  on 
its  anticipated  cost  of  purchased  gas 
and  reflects  (1)  a  rate  change  filed  by 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  in  Docket  No. 
TA86-2-9  and  (2)  purchases  from 
various  local  suppliers.  East  Tennessee 
respectfully  request  that  the  ■ 
Commission  grant  any  waivers  of  its 
regulations  required  in  order  to  make 
these  tariff  sheets  effective  as  proposed. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 


BEST  COPY  AVAILABLE 


-jtir,.,--': 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^11, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  profestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 
[FR  Doc.  29322  Filed  12-10-85;  8:45  amj 

BIUJNQ  COOE  6717-01-M 


( Docket  No.  TA86-2-34-000, 00 1  ] 

Florida  Gas  Transmission  Co.^ 
Proposed  Changes  in  FERC  Gas  Tariff 

December  5, 1985. 

Take  notice  that  Florida  Gas 
Transmission  Company  (FGT)  on 
November  27. 1985,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet. 

Substitute  5th  Revised  Sheet  No.  8 

The  above  mentioned  tariff  sheet  is 
being  filed  pursuant  to  Opinion  No.  243 
issued  on  September  26, 1985  in  Docket 
No.  RP85-154-000  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
approving  Gas  Research  Institute's 
(GRI)  1986  Research  and  Development 
(R&D)  Program  and  198&-1990  Five  Year 
Plan.  In  Opinion  No.  243,  the 
Commission  approved  an  R&D  funding 
unit  of  1.35  cents  per  Mcf  and  authorized 
the  jurisdictional  members  of  GRI  to 
include  this  funding  unit  in  their  rates 
effective  from  January  1. 1986  through 
December  31, 1986. 

Since  FGT  is  on  a  dekatherm  billing 
basis,  the  GRI  funding  unit  of  1.35  cents 
per  Mcf  converts  to  1.31  cents  per 
dekatherm. 

Copies  of  this  filing  were  served  on 
FGT's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  12, 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with- the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  29323  FUed  12-10-«5;  8:45  ami 
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(Docket  Nos.  RI74-188-063,  RI75-21-05S] 

Independent  Oil  &  Gas  Association  of 
West  Virginia;  Notice  Accepting 
Corrected  Summary  Schedules  and 
Correcting  Related  Appendixes 

December  5, 1955. 

On  September  30. 1985.  the 
Commission  approved  certain  offers  of 
settlement  in  the  above  dockets,  which 
correctly  reflected  the  summary 
schedules,  as  amended  July  16, 1985, 
that  had  been  filed  by  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  in  the  above  dockets. 

On  October  18, 1985.  Consolidated 
filed  a  letter  submitting  a  corrected 
summary  schedule  "reflecting  Lewis  E. 
Smith  as  a  seller  to  Consolidated  of  only 
'old'  gas  (i.e.,  gas  subject  only  to  Docket 
No.  RI74.188)  and  therefore  as  having 
entered  into  a  Weva  Oil  Corporation 
type  offer  of  settlement."  Accordingly, 
Lewis  E.  Smith  should  have  been  listed 
on  Appendix  B  of  the  Commission's 
order  of  September  3a  1985,  rather  than 
on  Appendix  A  thereof. 

By  this  notice  Consolidated's 
corrected  summary  schedules  '  and 
cover  letter  filed  October  18. 1985.  are 
accepted  for  filing  and  Lewis  E.  Smith 
shall  be  listed  under  Appendix  B  of  the 
Commission's  September  30, 1985  order 
(32  FERC  H  61,491  at  62.126)  rather  than 
under  Appendix  A. 
Kenneth  F.  Plumb, 
Secretory. 
(FR  Doc.  85-29324  Filed  12-10-85;  8:45  am] 
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'  In  the  corrected  summary  schedules  filed  on 
October  18, 1985.  Consolidated  has  apparently 
inadvertently  re-listed  two  producers  (Cumberland 
Gas  Company  and  Southeastern  Gas  Company)  thai 
it  had  previously  asked  to  be  removed  from  the 
settlement  offer  in  its  filing  of  July  18, 1985.  These 
producers  are  still  considered  deleted  from  the 
summary  schedules  (and  related  Appendixes) 
pursuant  to  Consolidated's  filing  of  ]uly  18. 1985. 
Any  party  that  believes  this  construction  is 
incorrect  should  notify  the  Secretary  of  the 
Commission  within  30  days  of  the  dale  of  issuance 
of  this  notice,  and  explain  their  position. 


[Docket  Nos.  RP86-7-000.  RPS5-208-000 

andCP80-274-011] 

Mountain  Fuel  Resources,  Inc.;  Notice 
of  Informal  Conference 

December  5. 1985. 

An  informal  conference  will  be 
convened  on  Thursday,  December  19, 
1985  at  9:00  a.m.  in  a  room  to  be 
designated  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  Street  NE.,  Washington,  D.C. 
20426. 

All  interested  persons  and  Staff  will 
be  permitted  to  attend.  Attendance, 
however,  will  not  serve  to  make  a 
person  a  party. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-29325  Filed  12-10-85:  8:45  am] 
8ILLINO  COOE  •717-0t-« 


Ot>llgations  of  Sellers  and  Purchasers 
of  First-Sale  Natural  Gas  for  Refunds 
Owed  for  Collections  in  Excesss  of 
Maximum  Lawful  Prices  Under  the 
NGPA;  Notice  of  Petition  for  Waiver 

[Docket  No.  RMe3-53-0031 

Issued  December  5. 1965. 

AQENCV:  Federal  Energy  Commission. 
DOE. 

ACTION:  Notice  of  Petition  for  Waiver. 

summary:  On  August  3, 4983.  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  granted  Northwest 
Pipeline  Corporation  (Northwest) 
adjustment  relief  waiving  the  interest 
and  repoting  requirements  in 
§§  270.101(e).  273.302(e).  (f)  of  the 
Commission's  requlations  to  permit 
Northwest  to  recoup  producer  refunds 
associated  with  sales  from  unitized 
wells  through  the  use  of  billing 
adjustments.  *  On  May  30, 1985,  the 
Commission  issued  Order  No.  423 
which,  inpart.  reaffirmed  the  interest 
requirement  contained  in  S  270.101(e), 
and  required  a  report  to  be  submitted 
with  each  purchased  gas  adjutment 
filing  setting  forth  information  on  refund 
recoupments  made  billing  adjustments* 
on  October  17, 1985,  NorSiwest  filed  a 
request  for  continued  waiver  under 
under  Order  No.  423  to  the  extent 
necessary  to  keep  the  Director's  order  in 
effect. 

DATE:  Motions  to  intervene  and  protests 
are  due  or  before  thrity  days  after 
publication  of  this  notice  in  the  Federal 
Register. 


■24  FERC  I  62.151  (1983). 
'50  FR  23609  dune  5. 1965). 


50668 
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Notice  of  Petition  fi  tr  Waiver 

In  Ihe  matter  of  Ob  igations  of  Sellers  and 
Purchasers  of  First-Ss  le  Natural  Gas  for 
Refunds  Owed  for  Co  lections  in  Excess  of 
Maximum  Lawful  Pri(  es  Under  the  NGPA; 
Docket  No.  RM83-53-  »3. 


Issued  December  5. 


1985. 


Take  notice  that  i  m  October  17, 1985, 


Northwest  Pipeline 
(Northwest),  ^led  a 


Corporation 
petition  requesting 


the  Director  of  the  ( lommission's  Office 
of  Pipeline  and  Pro*  ucer  Regulation  to 
grant  such  waivers  as  may  be  necessary 
to  renew  the  adjust  nent  previously 
granted  Northwest  o  certain 
requirements  of  the  Commission's 
regulations  so  that  Northwest  may 
continue  the  refund  recoupment  and 
reporting  procedure  s  previously 
permitted  by  such  a  djustment. 

By  order  issued  August  3, 1983,  the 
Director  of  the  Confnission's  Office  of 
Pipeline  and  Produder  Regulation 
(Director)  granted  ^  orthwest's  request 
for  waiver  of  §  270.  01(e)  and  273.302(f) 
of  the  Commission')  I  regulations  to  the 
extent  necessary  to  permit  Northwest  to 
recoup  producer  rei  imds  associated  with 
sales  from  unitized  wells  through  the 
use  of  billing  adjustments,  rather  than 
by  cash  or  check  asi  required  by  the 
regulations,  and  to  Recoup  such  refunds 
without  the  need  to  calculate  or  collect 
interest.  The  Directi  »r  also  waived  the 
reporting  requirement  set  forth  in 
§  273.302(f)(3)  of  thd  regulations,  but 
required  Northwest  to  file  a  monthly 
report  containing  c€  rtain  information 
pertaining  to  the  ap  )roved  billing 
adjustments.  | 

In  Order  423,  issufcd  May  30, 1985,  the 
Commission  promulgated  new 
regulations  and  am(  nded  existing 
regulations  which  n  stated  the 
requirement  that  inl  Brest  on  refunds 
related  to  disallowed  well 
determinations  be  calculated  and 
recouped  by  pipelin ;  purchasers,  and 
required  a  report  to  be  submitted  with 
each  purchased  gas  adjustment  filing 
setting  forth  information  on  refund 
recoupments  made  by  billing 
adjustments.  North\  rest  is  concerned 
that  Order  423  couU  be  interpreted  as 
superseeding  the  Di  ector's  August  3, 
1983  order.  Accordingly,  Northwest 
seeks  waiver  of  the  regulations 
promulgated  by  Order  NO.  423  to  the 
extent  necessary  ke  ;p  the  Director's 
order  in  effect. 

Any  person  desir^g  to  be  heard  or 
protest  this  petition 
intervene  or  protest 
Rules  214  or  211  of  the  Commission's 
rules  of  practices  ar  d  procedure.  All 
motions  to  intervemi  or  protests  should 


should  file  motion  to 
in  accordance  with 


be  submitted  to  the 


Regulatory  Commis;  lion.  825  North 


"ederal  Energy 


Capitol  Street.  N.E..  Washington.  D.C.. 
20426,  not  later  than  30  days,  following 
publication  of  this  notice  in  the  Federal 
Register.  All  protests  will  be  considered 
by  the  Commission  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  this  petiton  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc  85-29326  Filed  12-10-85;  8:45  am] 
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[Doclrat  No*.  QF86-299-000  at  aL] 

Babcocfc  A  Wilcox  at  al;  SmaN  Power 
Production  and  Coganaration 
FadHtlaa;  QuaHfytng  Statua;  Cartfficata 
AppUcatlona,  ate 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standards  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Babcock  ft  WUcox 

(Docket  No.  QF86-299-000] 
November  29, 1985. 

On  November  1, 1985  Babcock  and 
wilcox.  (Applicant),  of  20  South  Van 
Buren  Avenue.  Barberton,  Ohio  44203 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
coogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  in 
Danville.  Illinois.  The  facility  will 
consist  of  a  single  circulating  fluidized 
boilers  and  a  controlled  extraction 
condensing  steam  turbine-generator,  the 
extracted  steam  will  be  used  for 
processing  and  manufacturing  food  and 
non-food  products  by  Lauhoff  Grain 
Company.  The  net  electrical  power 
production  capacity  of  the  facility  will 
be  17.84  MW.  The  primary  energy 
source  will  be  coal.  The  operation  of  the 
facility  is  expected  to  begin  in  July  1987. 

2.  Beechwood  Energy.  Inc. — Reading 
Anthracite  Company — Beechwood 
Project 

[Docket  No.  QF86-23O-000] 
November  29, 1985. 

On  November  1, 1985  Beechwood 
Energy.  Inc.,  (Applicant]  of  200 
Mahantongo  Street,  pottsville. 
Pennsylvania  17901,  submitted  for  filing 


an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
.  facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determinatin  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  congeneration 
facility  will  be  owned  by  a  subsidiary  of 
the  Reading  Anthracite  Company  and  be 
located  near  the  village  of  Dancott  at  the 
site  of  the  New  St.  Nicholas  fine  coal 
preparation  plant  and  the  New  St. 
Nicholas  preparation  plant  in  Cass 
Township.  Schuylkill  County. 
Pennsylvania.  The  facility  will  consist  of 
a  circulating  fluidized  bed  boiler, 
extraction  steam  turbine  generator,  and 
related  auxiliary  equipment.  The 
primary  energy  source  for  the  facility 
will  be  "waste"  in  the  form  of  anthracite 
culm.  The  useful  thermal  output  in  the 
form  of  process  steram  will  be  utilized 
in  space  heating  of  the  preparation 
plant(s)  and  in  an  anthracite  silt  drying 
process.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  80  megawatts. 

3.  Northumberland  Energy,  Inc. — 
Reading  Anthracite  Company — 
Northimiberland  Project 

(Docket  No.  QF86-225-000] 
November  29. 1985. 

On  November  1, 1985, 
Northumberland  Energy,  Inc., 
(Applicant)  of  200  Mahantongo  Street, 
Pottsville,  Pennsylvania  17901, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitues  a 
complete  filing. 

The  topping-cycle  congeneration 
facility  will  be  owned  by  a  subsidiary  of 
the  Reading  Anthracite  Company  and  be 
located  near  the  Village  of  Treverton  at 
the  site  of  the  Treverton  fine  coal 
preparation  plant  Zerby  Township, 
Northumberland  County,  Pennsylvania. 
The  facility  will  consist  of  a  circulating 
fluidized-bed  boiler,  extraction  steam 
turbine  generator,  and  related  auxiliary 
equipment.  The  primary  energy  source 
for  the  facility  will  be  "waste"  in  the 
form  of  anthracite  culm  from  the 
Treverton  culm  bank.  The  useful  thermal 
output  in  the  form  of  process  steram  will 
be  utilized  in  space  heating  of  the  coal 
preparation  plant  and  in  an  anthracite 
silt  drying  process.  The  net  electric 
power  production  capacity  of  the  facifity 
will  be  80  megawatts. 
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4.  Schuylkill  energy  Resources,  Inc^ 
Reading  Anthracite  Company — St 
Nicholas  Cogeneration  Project 

[Docket  No.  QF85-720-«nj 

November  29, 1985. 

On  October  30, 1985,  Schuylkill 
Energy  Resources,  Inc.,  (Applicant)  of 
200  Mahantongo  Street,  Pottsville. 
Pennsylvania  17901,  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitues  a  complete  filing. 

The  topping-cycle  congeneration 
facility  will  be  owned  by  a  subsidiary  of 
the  Reading  Anthracite  Company  and  be 
located  near  the  Village  of  Maple  Hill  at 
the  site  of  the  Old  Saint  Nicholas 
Breaker  in  North  Mahonoy  Township, 
Schuylkill  County,  Pennsylvania.  The 
facility  will  consist  of  a  circulating 
fluidized  bed  boiler,  extraction  steam 
turbine  generator,  and  related  auxiUary 
equipment.  The  primary  energy  source 
for  the  facility  will  be  "waste"  in  the 
form  of  anthracite  culm  from  the  Ellen 
Gowan  culm  bank.  The  useful  thermal 
output  in  the  form  of  process  steram  will 
be  utilized  in  space  heating  of  the 
preparation  plant  and  in  an  anthracite 
silt  drying  process.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  80  megawatts. 

Standard  paragraphs 

E.  any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  85-29308  Filed  12-10-85;  8:45  am) 
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[Docket  No*.  CPe»-1Mm00  at  aL] 

El  Paso  Natural  Qaa  Company  at  aL; 
Natural  Gas  Cartlficata  Filings 

December  2. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP88-196-000] 

Take  notice  that  on  November  8, 1985, 
El  Paso  Natural  Gas  Company  (El  Paso). 
Post  Office  Box  1492,  El  Paso,  Texas 
79978.  filed  in  Docket  No.  CP86-196-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  (Act)  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natmal  gas  for  the 
respective  accounts  of  Shell  California 
Production  Inc.  (Shell).  Texaco  Inc. 
(Texaco),  and  Berry  Holding  Company 
(Berry)  and  the  delivery  of  such  natuiral 
gas  at  existing  points  of  delivery  at  the 
Arizona-California  border,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

El  Paso  states  that  the  transportation 
and  delivery  arrangements  are  set  forth 
in  transportation  service  agreements 
(transportation  agreements],  between  El 
Paso  and  Shell  dated  October  28, 1985. 
El  Paso  and  Texaco  dated  October  28. 
1985,  and  El  Paso  and  Berry  dated 
October  31, 1985.  El  Paso  states  that  the 
proposed  transportation  service  would 
be  accomphshed  through  the  utilization 
of  existing  capacity  available  from  time 
to  time  in  the  daily  operation  of  El 
Paso's  interstate  transmission  pipeline 
system. 

El  Paso  states  further  that  Shell. 
Texaco  and  Berry  are  each  engaged  in 
heavy  oil  production  utilizing  steam  for 
enchanced  oil  recovery  (EOR) 
operations  in  central  California. 
According  to  the  application  these  oil 
producers  currently  bum  crude  oil.  or 
locally  produced  natural  gas,  in  boilers 
and/or  cogeneration  units  and  then 
inject  the  steam  generated  into  oil 
bearing  formations.  The  steam 
reportedly  reduces  the  viscosity  of  the 
oil  and  acts  as  a  water  drive  to  increase 
oil  production.  It  is  stated  that  Shell, 
Texaco  and  Berry  are  each  individually 
acquiring  or  currently  own  certain 
supplies  of  natural  gas  which  each 
desires  to  utilize  as  fuel  for  EOR  steam 
generation.  El  Paso  states  that  these 
supplies  of  natural  gas,  to  be  used  in 
EOR  operations,  can  be  made  available 
to  El  Paso  at  various  existing  points  on 
El  Paso's  interstate  transmission 
pipeline  system  for  transportation 
across  El  Paso's  system  to  existing 
points  of  delivery  at  the  Arizona- 


California  border  for  ultimate  delivery 
to  the  EOR  operations  of,  respectively. 
Shell  Texaco  and  Berry.  In  order  to 
facilitate  the  transportation  and  delivery 
of  these  supplies  of  natural  gas  each 
party  has  entered  into  a  transportation 
agreement  with  El  Paso  for  the 
transportation  and  delivery  by  El  Paso 
of  certain  quantities  of  natural  gas  on 
behalf  of  each  producer  from  existing 
points  of  receipt  located  within  the 
states  of  Colorado,  New  Mexico  and 
Texas  to  existing  points  of  delivery  by 
El  Paso  to  Southern  California  Gas 
Company  and  Pacific  Gas  and  Electric 
Company  on  the  boundary  between 
Arizona  and  California. 

El  Paso  states  that  pursuant  to  the 
terms  and  conditions  of  each  of  the 
transportation  agreements,  it  has  agreed 
to  receive  for  transportation  for  the 
respective  accounts  of  Shell.  Texaco 
and  Berry,  such  volumes  as  each  of 
these  shippers  may  cause  to  be  tendered 
to  El  Paso  on  any  day  during  the  term  of 
each  transportation  agreement.  The 
primary  term  extends  for  five  years  from 
the  date  of  commencement  of  deliveries 
and  from  year-to-year  thereafter. ' 
According  to  the  application,  El  Paso's 
obligation  to  accept  and  transport 
natural  gas  for  the  shippers  under  each 
of  the  transportation  agreements  is 
limited  to  that  volume  of  natural  gas 
that  El  Paso  determines,  in  its  sole 
discretion,  it  has  available  existing 
capacity  to  receive,  transport  and 
deliver  on  that  day.  El  Paso  states  that 
in  no  event  would  it  be  obligated  to 
receive  volumes  of  natural  gas  in  excess 
of  150.000  Mcf  per  day  for  Shell,  200,000 
Mcf  per  day  for  Texaco  and  25,000  Mcf 
per  day  for  Berry.  It  irexplained  that 
Paragraph  1.2  ARTICLE  I,  Gas  to  be 
Transported,  further  provides  that  if  on 
aiiy  day  should  El  Paso  determine  that 
the  transportation  capacity  of  its 
facilities  after  EI  Paso  has  moved 
system  supply  gas  for  its  sales 
customers,  and  for  those  shippers  with 
superior  rights  to  transportation 
capacity,  is  insufficient  to  transport  ail 
volumes  of  natural  gas  tendered  by  the 
shippers  under  each  of  the 
transportation  agreements  and  for  other 
shippers  under  similar  transportation 
agreements,  El  Paso  would  allocate  the 
available  transportation  capacity  pro 
rata  among  all  such  similarly  situated 
shippers,  according  to  the  volumes 
scheduled  to  be  rendered  by  such 
shippers.  Accordingly,  the  shippers' 


'El  Paso  requests  that  the  certificate 
authorization  requeited  be  for  a  limited  term  of  five 
years  from  the  date  of  commencement  of  deliveriei 
and  year-to-year  thereafter  until  terminated  by 
either  party  pursuant  to  the  provisions  of  the 
transportation  agreements. 
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e  capacity  for  El 


transportation  servic  e  would  be 
accorded  transportal  ton  capacity  after 
allocation  of  availab 
Paso's  system  supply  gas  and 
transportation  for  Firm  shippers,  it  is 
asserted.  I 

In  accordance  witn  the  terms  and 
conditions  of  each  ofl  the  transportation 
agreements.  El  Paso  $tates  it  would 
accept  the  volumes  ojf  natural  gas 
caused  to  be  tendered  by  the  shippers 
for  transportation  at  the  existing  points 
of  connection  between  the  facilities  of  El 
Paso  and  others  as  Sf  t  forth  on  Exhibit 
A  to  the  transportatiitn  agreement.  El 
Paso  states  that  upon  receipt  of  the 
volumes  of  natural  gas  for  the  accounts 
of  the  shippers,  it  would  delivery 
equivalent  volumes,  tin  a  thermal  basis, 
after  appropriate  reductions,  to  the 
shippers  at  the  exist!  ig  delivery  points 
at  the  Arizona-California  border. 

El  Paso  further  stal  es  that  Article  III. 
Rate(s),  Rate  Schedule(s)  and  General 
Terms  and  ConditioilB,  of  each  of  the 
transportation  agreei  lents  provides  that 
as  compensation  for  he  use  of  El  Paso's 
transmission  facilities  the  shippers 
would  pay  El  Paso  fot  each  dekatherm 
equivalent  of  naturaljgas  transported 
and  delivered  under  he  transportation 
agreements  in  accord  ance  with  El  Paso's 
Rate  Schedule  T-1  of  its  FERC  Gas 
Tariff,  Original  Volar  le  No.  1-A,  or 
superseding  tariff.  It  i  s  explained  that 
the  charges  set  forth  mder  Rate 
Schedule  T-1  which  i  pply  to  the 
proposed  service  to  be  rendered  by  El 
Paso  for  each  shippeB  under  their 
respective  transporta  tion  agreement  are: 
(1)  For  natural  gas  rei  leived  at  the 


Ignacio  receipt  point 


ind  delivered 


and 


and  (2)  for  natural 


hereunder  at  the  PacilTic  Gas  and 
Electric  Company  or  he  Southern 
California  Gas  Comp  my  delivery 
point(8)  the  sum  of  th ;  "Mainline 
Transmission  Charge  — CaHfomia' 
the  "San  Juan  Triang  e  Facilities 
Commodity  Charge;" 
gas  received  at  all  otler  receipt  points 
on  El  Paso's  system  a  id  delivered 
hereunder  at  the  Pacific  Gas  and 
Electric  Company  or 
California  Gas  Comp  my  delivery 
point(s),  the  "MaiiUir  e  Transmission 
Charge — California." 

Comment  date:  De(  ember  20, 1985,  in 
accordance  with  Star  dard  Paragraph  F 
at  the  end  of  this  noti  :e. 

2.  Columbia  Gas  Tra  ismission 
Corporation,  Columb:  a  Gulf 
Transmission  Compa  ly 

(Docket  No.  CP85-904-0  »] 

Take  notice  that  or 
1985.  Columbia  Gas 
Corporation  (Columb 
MacCorkle  Avenue, 


J 


September  24, 
Iransmission 
a).  1700 
■E.,  Charleston. 


West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  3805  West  Alabama  Avenue, 
Houston,  Texas  77027,  filed  in  Docket 
No.  CP85-904-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natiu-al  gas  on  behalf  of  Jessop 
Steel  Company  (Jessop)  under  the 
certificates  issued  in  Docket  Nos.  CP83- 
76-000  and  CP83-496-000,  respectively, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  proposes  to  transport  on 
an  interruptible  basis  up  to  3.3  billion 
Btu  equivalent  of  natural  gas  per  day  for 
Jessop.  Applicants  request  authorization 
to  transport  throught  the  later  of  any 
extension  of  the  existing  authority  to 
transport  under  §  157.209  of  the 
Commission's  Regulations,  and/or  in  the 
event  Applicants  file  a  statement  of 
notification  pursuant  to  new  §  284.223(g) 
of  the  Commission's  Regulations  and 
thereafter  files  for  a  blanket  certificate 
imder  §  284.221  of  the  Regulations,  such 
period  of  time  as  may  be  established  by 
the  Commission  in  any  final  rule  issued 
in  Docket  No.  RM85-1-000.  up  to  the  end 
of  the  term  of  the  transportation 
agreement  (to  July  10, 1986,  and  year-to- 
year  thereafter). 

It  is  stated  that  the  gas  to  be 
transported  would  be  purchased  from 
Yankee  Resources,  Inc.  (Yankee),  and 
would  be  used  as  boiler  fuel  and  process 
gas  in  Jessop's  plant  in  Washington, 
Pennsylvania. 

The  gas  purchase  agreement  between 
Yankee  and  Jessop  indicates  that 
Columbia  has  released  certain  gas 
supplies  of  Yankee.  It  is  asserted  that 
these  supplies  are  subject  to  the  ceiling 
provisions  of  sections  102, 103, 107  and 
108  of  the  Natural  Gas  Policy  Act  of 
1978.  It  is  indicated  that  Columbia  Gulf 
would  receive  the  gas  at  existing  receipt 
points  in  Louisiana  and  redeliver  to 
Columbia,  which  would  redeliver  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
(CPA),  the  distributor  serving  Jessop  in 
Washington,  Pennsylvania. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky— 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  imaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky— 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 


Corinth,  Mississippi,  to  Kentucky — 6.38 
cent  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  states  that  it  would  charge 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  its  transportation  service:  gas 
received  fi-om  Columbia  Gulf  at  Leach, 
Kentucky — 21.16  cents  per  dt  equivalent 
and  gas  received  from  Columbia  Gulf  at 
receipt  points  other  than  Leach, 
Kentucky — 29.93  cents  per  dt  equivalent 
provided  the  volumes  are  within  CPA's 
total  daily  entitlements  (TDE).  However, 
Columbia  states  it  would  charge  32.50 
cents  per  dt  equivalent  for  gas  it 
receives  from  Columbia  Gulf  at  Leach, 
Kentucky;  and  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  Leach.  Kentucky,  if  the 
volumes  are  in  excess  of  CPA's  TDE's. 
Columbia  further  states  it  would  retain 
2.43  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas. 

Comment  date:  December  20, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Columbia  Gas  Transmission 
Corporation;  Columbia  Gulf 
Transmission  Company 

[Docket  No.  CP86-114-OO0J 

Take  notice  that  on  October  31, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  3805  West  Alabama  Avenue, 
Houston,  Texas  77027,  filed  in  Docket 
No.  CP86-114-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authority  to 
transport  natural  gas  on  behalf  of  The 
Brewer  Company  (Brewer)  under  their 
blanket  certificates  issued  in  Docket 
Nos.  CP83-76-000  and  CP83^96-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
2.5  billion  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  Brewer  through  the 
later  of  any  extension  of  the  existing 
authority  to  transport  under  §  157.209  of 
the  Commission's  Regulations,  or  in  the 
event  Applicants  file  for  a  blanket 
certificate  under  §  284.221  of  the 
Regulations,  such  period  of  time  as  may 
be  established  by  the  Commission  in 
any  final  rule  issued  in  Docket  No. 
RM85-1-O00.  Columbia  Gulf  would 
receive  the  quantities  at  existing  points 
of  receipt  in  Louisiana  and  redeliver  to 
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Columbia  Gas  which  would  redeliver  to 
Cincinnati  Gas  &  Electric  Compiany 
(CG&E)  for  ultimate  delivery  to  firewer. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  m  fts  Rate 
Schedule  T-2  of  its  transportation 
service;  offshore  to  Kentucky — 235^ 
cents  per  dt  equivaleot  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  Cor  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent  Rayne,  Louisiana,  to  Kentucky 
12.76  cents  per  dt  equivalent  of  gas  and 
retain  1.50  percent;  and  Corinth, 
Mississippi,  to  Kentucky — 6.38  oents  per 
dt  equivalent  of  gas  and  retain  OJ^ 
percent. 

Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach.  Kentucky-21.16  cents  per 
dt  equivalent  and  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach,  Kentucky-29.93  cents  per  dt 
equivalent  provided  the  volumes  are 
within  the  CG7E's  total  daily 
entitlements  (TDE).  However,  Columbia 
Gas  states  it  would  charge  32.50  cents 
per  dt  equivalent  for  gas  it  receives  from 
Columbia  Gulf  at  Leach,  Kentucky;  and 
41.27  cents  per  dt  equivalent  for  gas 
received  from  receipt  points  other  than 
Leach,  Kentucky,  if  the  volumes  are  in 
excess  of  the  CG&E's  TDR  Columbia 
Gas  further  states  it  would  retain  2.43 
percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas.  In 
addition,  Columbia  Gas  states  it  would 
collect  the  General  R  &D  Funding  Unit  of " 
the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement. 

Comment  date:  January  16, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Columbia  Golf  Transmission 
Company 

[Docket  No.  CP86-149-000J 

Take  notice  that  <»i  November  1, 1985, 
Columbia  Gulf  Transmission  Conpany 
(Columbia  Gulf).  3805  West  Alabama 
Avenue,  Houston,  Texas  77QZ?,  filed  in 
Docket  No.  CP8&-149-00Q  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.20SJ  for 
authorization  to  transport  natural  gas  on 
behalf  of  W.R.  Grace  and  Company, 
Davison  Chemical  Division  ( W  Jl. 
Grace),  under  the  certificate  issued  in 
Docket  No.  CP83-496-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 


is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  Gulf  proposes  to  transport 
up  to  4.5  billion  Btu  equivalent  of  gas  per 
day  on  behalf  of  W.R.  Graoe's 
Baltimore,  Maryland,  plant  through  the 
later  of  any  extension  of  the  existing 
authority  to  transport  under  {  157.209  of 
the  Commission's  Regulations,  and/or  a 
period  of  the  time  established  by  the 
Commission  in  the  final  rule  issued  in 
Docket  RM85-1,  up  to  the  end  of  the 
term  of  the  transportation  agreeoaent. 
Columbia  Gulf  states  that  the  natural 
gas  to  be  transported  would  be 
purchased  by  W.R.  Grace  from  Hadson 
Gas  Systems,  Inc.  {Hadson).  and  would 
be  used  as  boiler  fuel  and  prooeas  gas  in 
W.R.  Grace's  Baltimore,  Maryland, 
plant. 

It  is  explained  that  the  natural  gas 
purchased  from  Hadson  would  be 
transported  by  United  Ga«  Pipe  Line 
Company  (United  and  delivered  to 
Columbia  Gulfs  system  at  Uniteds 
existing  intercormection  at  Erath, 
Louisiana.  Columbia  Gulf  would 
redeliver  such  natural  gas  to  Columbia 
Gas  Transmission  Corporation 
(Columbia  Transmission)  for  redelivery 
to  Baltimore  Gas  and  Electric  Company, 
the  distribution  company  serving  WJL 
Grace.  It  is  indicated  that  Columbia 
Transmision  is  also  participating  in  this 
transportation  arrangement  and  has 
obtained  Commission  authorization  to 
transport  gas  on  behalf  of  W.R.  Grace's 
Baltimore,  Maryland,  plant  Columbia 
Transmision  proposes  to  utilize  its 
flexible  authority  to  add  a  receipt  point 
from  Columbia  Gulf. 

Columbia  states  that  it  would  charge 
one  of  its  rates  in  its  Rate  Schedule  T-2 
for  its  transportation  8er\'ice:  offshore  to 
Kentucky-23.92  cents  per  dt  equivalent 
of  natural  gas  and  retain  1.69  per<Jent 
lateral  onshore  to  Kentucky-14.28  cents 
per  dt  equivalent  of  natural  gas  and 
retain  1.50  percent;  Rayne,  Louisiana,  to 
Kentucky-12.76  cents  per  dt  eqtrivalent 
of  natural  gas  and  retain  1.50  percent 
and  Corinth,  Mississippi,  to  Kentucky- 
8.38  cents  per  dt  equivalent  of  natural 
gas  and  retain  0.75  percent 

Comment  date:  January  16, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 

5.  Columbia  Golf  Tiansinusion     ■ 
Company 

[Docket  No.  CPSe-l  54-000] 

Take  notice  that  on  Novermber  L, 
1985,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  3805  West 
Alabama  Avenue,  Houston,  Texas 
77027.  filed  in  Docket  No.  CP86-154-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  wider  the 
Natural  Gas  Act  (18  CFR  157.205)  for 


authorization  to  transport  natural  gas  on 
behalf  of  W.R.  Grace  Co.,  Davison 
Chemical  Division  fW.R.  Grace),  under 
the  certificate  issued  in  Docket  No. 
CP83-496-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public' 
inspection. 

Columbia  Gulf  proposes  to  transport 
up  to  2  billion  Btu  equivalent  of  natural 
gas  per  day  for  W.R.  Grace's  Cincinnati, 
Ohio,  plant  through  the  later  of  any 
extension  of  the  existing  authority  to 
transport  under  1 157.209  of  the 
Commission  Regulations,  and/or  such 
period  of  the  time  established  by  the 
Commission  in  the  final  rule  issued  in 
Docket  No.  RM85-1-000,  up  to  the  end  of 
the  term  of  the  transportation.  Columbia 
Gulf  states  that  the  gas  to  the 
transported  would  be  purchased  by 
W.R.  Grace  from  Hadson  Gas  Systems, 
Inc.  (Hadson),  and  would  be  used  as 
proces  gas  and  boiler  fuel  in  W.R. 
Grace's  Cincinnati,  Ohio/  plant. 

It  is  stated  that  the  gas  purchased 
from  Hadson  would  be  transported  by 
United  Gas  Pipe  Line  Company  and 
delivered  to  Columbia  Gulf  at  Erath, 
Louisiana.  Columbia  Gulf  would 
redeliver  the  gas  to  Columbia  Gas 
Transmission  Corporation  (Columbia 
Transmission)  for  redelivery  to 
Cincinnati  Gas  &  Electric  Company 
(CG&E).  the  distribution  company 
ser\'ing  W.  R.  Grace,  near  Cincinnati, 
Ohio. 

Columbia  Gulf  further  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent  and 
Corinth.  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Comment  date:  January  16, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Columbia  Gulf  Transmiasioa 
Company 

[Docket  No.  CP86-153-000) 

Take  notice  that  on  November  1, 1985. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP86- 
153-000  a  request  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
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authorization  to  tra  nsport  natural  gas 
fof  Loclce  Insulator  i,  Inc.  (Locke 
Insulators),  under  t  le  certificate  issued 
in  Docket  No.  CP83  -496-000  pursuant  to 
section  7  of  the  Nal  ural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  C  ommission  and  open 
to  public  inspectior . 

Columbia  Gulf  proposes  to  transport 
up  to  1.4  billion  Btu  equivalent  of  natural 
gas  per  day  for  Loc  ce  Insulators' 
Baltimore.  Marylan  i,  plant  through  the 
later  of  any  extensi  on  of  the  existing 
authority  to  transpc  rt  under  §  157.209  of 
the  Regulations,  an  1/or  in  the  event 
Columbia  Gas  Trar  smission 
Corporation  (Colun  bia  Gas)  Tiles  a 
statement  of  notification  pursuant  to 
§  284.233(g)  of  the  Qommission's 
Regulations  and  thereafter  files  for  a 
blanket  certificate  i  nder  §  284.221  of  the 
Regulations,  such  p  >riod  of  time  as  may 
be  established  by  tl  e  Commission  in 
any  final  rule  issued  in  Docket  No. 
RM85-1-000,  up  to  I  le  end  of  the  term  of 
the  transportation  a  greement  dated  July 
1, 1985,  among  Lock  s  Insulators. 
Baltimore  Gas  &  Ele  ctric  Company 
(BG&E)  and  Columt  ia  Gulf,  which  term 
is  for  a  period  of  on  ;  year  and  month-to- 
month  thereafter.  C  dumbia  Gulf  states 
that  the  natural  gas  to  be  transported 
would  be  purchasec  by  Locke  Insulators 
from  Exxon  Corpora  tion  (Exxon)  and 
would  be  used  as  b<  iler  fuel  and  process 
gas  in  Locke  Insulat  srs'  Baltimore. 
Maryland,  plant. 

It  is  stated  that  th>  natural  gas  that 
Locke  Insulators  wGuld  purchase  from 
Exxon  would  be  del  vered  directly  to 
Columbia  Gulf  at  existing 
interconnections  wi  h  Exxon  onshore 
and  offshore  Louisi<  na.  It  is  further 
st.ited  that  Columbi  i  Gulf  would 
redeliver  the  natura  gas  to  Columbia 
Gas  for  redelivery  t(  i  BG&E,  the 
distribution  compan  y  serving  Locke 
Insulators,  near  Ball  imore.  Maryland. 

Columbia  Gulf  inc  icates  that  it  would 
charge  one  of  the  ra  es  in  its*Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Centucky— 23.92 
cents  per  dt  equivali  int  of  natural  gas 
and  retain  1.69  perc(  nt  of  the  total 
quantity  of  natural  f  as  delivered  into  its 
system  for  company  use  and 
unaccounted-for  gas :  lateral  onshore  to 
Kentucky— 14.28  cei  ts  per  dt  equivalent 
of  natural  gas  and  u  tain  1.50  percent; 
Rayne.  Louisiana,  to  Kentucky— 12.76 
cents  per  dt  equivah  int  of  natural  gas 
and  retain  1.50  percc  nt:  and  Corinth, 
Mississippi,  to  Kenti  icky— 6.38  cents  per 
dt  equivalent  of  nati  ral  and  retain  0.75 
percent. 

Comment  date:  Ja;  luary  16. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  no  ice. 


JMI 


7.  Consolidated  System  LNG  Company 

(Docket  No.  CP83-75-001] 

Take  notice  that  on  November  1. 1985, 
Consolidated  System  LNG  Company 
(Consolidated  LNG),  445  West  Main 
Street.  Clarksburg.  West  Virginia  26301. 
filed  in  Docket  No.  CP83-75-001  an 
amendment  to  its  application  filed  in 
Docket  No.  CP83-7&-O00  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  permitting  and  approving  the 
abandonment  of  facilities  and  services, 
all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

By  its  application  filed  in  Docket  No. 
CP83-75-000,  Consolidated  LNG  seeks 
permission  and  approval  to  abandon 
certain  facilities  and  services 
appurtenant  to  the  liquefied  natural  gas 
(LNG)  facilities  at  Cove  Point, 
Maryland.  By  the  instant  amendment 
Consolidated  LNG  deletes  from  its 
appalication,  its  wholly-owned  pipeline 
for  transportation  of  regasified  LNG  for 
Loudoun,  Virginia,  to  Perulack, 
Pennsylvania,  known  as  Line  No.  PL-1. 
and  related  facilities. 

The  amendment  states  that 
Consolidated  Gas  Transmission 
Corporation  (Consolidated 
Transmission),  an  affiliate  of 
Consolidated  LNG,  has  found  a  use  to 
which  these  facilities  can  be  put  and 
that  their  abandonment  no  longer 
appears  to  be  necessary.  The 
amendment  states  that  Consolidated 
Transmission  proposes  to  utilize  Line 
No.  PL-1  and  related  facilities  to  effect 
deliveries  of  natural  gas  to  Baltimore 
Gas  &  Electric  Company  and 
Washington  Gas  Light  Company,  as 
explained  in  its  application  filed  in 
Docket  No.  CP85-756-O00,  on  August  2, 
1985,  seeking  certificate  authorization  to 
provide  sales  and  transportation 
services  for  those  companies.  The 
amendment  further  states  that 
contemporaneously  with  its  filing, 
Consolidated  LNG  and  Consolidated 
Transmission  are  filing  an  application 
seeking  Commission  approval  of  (1)  the 
abandonment  of  Line  No.  PL-1  and 
related  facilities  by  sale  to  Consolidated 
Transmission  and  (2)  the  acquisition  by 
Consolidated  Transmission  if  such 
facilities  and  the  operation  thereof  in  the 
transmission  and  sale  for  resale  in 
interstate  commerce  of  natural  gas. 

Consolidated  LNG  states  further  that 
it  reserves  the  right  to  renew  its 
application  for  abandonment 
authorization  for  Line  No.  PL-1  in  the 
event  its  application  in  Docket  No. 
CP85-756-000  is  denied. 

Comment  date:  December  20, 1985,  in 
accordance  with  the  first  subparagraph 


of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP86-105-000) 

-Take  notice  that  on  October  31, 1985, 
El  Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP86-105-000  a 
request  pursuant  to  §  157.205  qf  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  permission  and 
approval  to  abandon  certain 
miscellaneous  minor  gas  sales  facilities 
and  the  services  rendered  by  means 
thereof  under  the  authorization  issued  in 
Docket  No.  CP82-435-000  pursuant  to     - 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  states  that  a  periodic  review 
of  the  operating  status  of  its 
miscellaneous  minor  gas  sales  facilities, 
together  with  the  customer's 
advisements,  indicates  that  there  are 
fourteen  sales  taps  eligible  for 
abandonment  (See  Appendix).  El  Paso 
proposes  to  abandon  such  facilities, 
with  associated  appurtenances,  and  the 
related  natural  gas  services  heretofore 
rendered  by  means  of  such  facilities. 

El  Paso  proposes  to  abandon  such 
facilities  and  thereafter  to  remove  and 
place  in  stock  the  salvable  materials 
and  scrap  the  non-salvable  items, 
without  material  change  in  its  average 
cost  of  service. 

El  Paso  further  states  that  the 
proposed  abandonments  would  not 
result  in  or  cause  any  interruption, 
reduction  or  termination  of  natural  gas 
service  presently  rendered  by  El  Paso  to 
any  of  its  customers. 

Appendix 

Sales  Taps  Proposed  To  Be  Abandoned 
Name  and  Location 

1.  Gerald  Bond  Tap — Luna  County,  New 

Mexico 

2.  Draper  Brantley  Tap — Eddy  County, 

New  Mexico 

3.  Rex  Chaney  Tap — Luna  County,  New 

Mexico 

4.  Francis  M.  Cooke  Tap — Hidalgo 

County,  New  Mexico 

5.  Thomas  M.  Epperson  Tap — Lea 

County,  New  Mexico 

6.  Gene  Gardner  Tap-^una  County, 

New  Mexico 

7.  Fred  W.  Hassman  Tap — Luna  County, 

New  Mexico 

8.  H.  Jundt  Tap— Hidalgo  County,  New 

Mexico 

9.  F.M.  Payton  Tap— Lea  County,  New 

Mexico 
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10.  San  Juan  County.  Fair  Association 

Tap — San  Juan  County.  New 
Mexico 

11.  Carl  Shropshire  P-4  Tap— Pinal 

County.  Arizona 
12. 0.M.  Slape  Tap— El  Paso  County. 
Texas 

13.  E.A.  Strout  Tap — Dona  Ana  County. 

New  Mexico 

14.  Ramon  Viramontes  Tap — Luna 

County,  New  Mexico 
Comment  date:  January  16. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Midwestern  Gas  Transmission 
Company 

[Docicet  No.  CP8&-2O6-O0OJ 

Take  notice  that  on  November  14, 
1985.  Midwestern  Gas  Transmission 
Company  (Midwestern).  P.O.  Box  2511, 
Houston,  Texas  77001.  filed  in  Docket 
No.  CP86-206-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
establish  a  new  delivery  point  for  its 
customer.  The  Peoples  Gas  Light  and 
Coke  Company  (Peoples),  and  to 
construct  and  operate  appurtenant 
facilities  under  Midwestem's  blanket 
certificate  issued  in  Docket  No.  CP82- 
414-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Midwestern  states  that  Peoples  and 
Midwestern  have  agreed  to  establish  a 
new  delivery  point  under  Midwestem's 
Rate  Schedule  CD-I  gas  sales  contract 
with  Peoples.  It  is  explained  that  this 
new  delivery  point  would  be  located 
near  the  intersection  of  Peoples'  and 
Midwestem's  facilities  near  Union  Hill. 
Illinois.  Midwestem,  it  is  indicated 
proposes  no  increase  or  decrease  in 
total  daily  or  annual  volumes  delivered 
to  Peoples.  Further,  Midwestem  submits 
that  the  proposed  Union  Hill  delivery 
point  is  not  prohibited  by  Midwestem's 
currenUy  effective  Rate  Schedule  CD-I 
and  that  it  has  sufficient  capacity  to 
accomplish  the  deliveries  as  proposed 
without  detriment  or  disadvantage  to 
any  of  Midwestem's  other  customers. 
Comment  date:  January  16. 1986.  in 
accordance  with  Standard  Paragraph  G 
a^  the  end  of  this  notice. 

10.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP86-136-000] 

Take  notice  that  on  November  1. 1985. 
Natiu-al  Gas  Pipeline  Company  of 
America  (Applicant).  701  East  22nd 
Street  Lombard.  Illinois  60148.  filed  in 
Docket  No.  CP86-136-000  an  application 


pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  up  to  20  billion  Btu 
of  natural  gas  per  day  on  an 
interruptible  basis  for  Northem 
Petrochemical  Company  (NPC)  and  for 
permission  and  approval  to  abandon 
such  service,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Applicant  requests  authorization  to 
provide  an  interruptible  transportation 
service  for  NPC  from  the  date  certificate 
authorization  is  granted  through  July  2, 
1986.  Applicant,  it  is  said,  would  provide 
such  service  pursuant  to  the  terms  and 
conditions  contained  in  an  agreement 
dated  June  28, 1985. 

Applicant  proposes  to  transport 
natural  gas  on  behalf  of  NPC,  an 
industrial  end-user.  The  proposed  end 
use  of  the  gas  is  said  to  be  for  cracking 
furnaces,  pollution  control,  heating  and 
as  boiler  fuel  in  NPC's  Morris,  Illinois, 
plant. 

Applicant,  it  is  said,  would  receive 
volumes  of  natural  gas  for  the  account  of 
NPC  from  a  receipt  point  in 
Nacogdoches  County.  Texas,  and  would 
redeliver  equivalent  volumes  to 
Northem  Illinois  Gas  Company  in 
DuPage  and  Livingston  Counties. 
Illinois.  Applicant  states  that  no  new 
facilities  would  be  required  for  this 
service.  Applicant,  in  addition,  requests 
authorization  to  add  additional  receipt 
points  in  the  future  necessary  to  support 
this  service. 

Applicant  proposes  to  change  NPC 
30.7  cents  per  million  Btu  for  volumes 
delivered  to  DuPage  County.  Illinois, 
and  28.1  cents  per  million  Btu  for 
volumes  delivered  to  Livingston  County. 
Illinois.  In  addition.  Applicant  states 
that  it  would  charge  NPC  for  fuel  used 
and  lost  and  unaccounted-for  gas  and 
the  currently  effective  GRI  surcharge. 

Comment  date:  December  20, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Northwest  Central  Pipeline 
Corporation 

[Docket  No.  CPS6-2O0-OO0] 

Take  notice  that  on  November  12, 
1985,  Northwest  Central  Pipeline 
Corporation  (Applicant),  P.O.  Box  3288. 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP86-20O-000  an  appHcation 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  the  abandonment  in  place  of 
approximately  0.6  mile  of  pipeline  and 
appurtenant  facilities  all  in  Lawrence 
County.  Missouri,  and  the  transportation 
of  gas  through  these  facilities,  all  as 
more  fully  set  forth  in  the  application 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  seeks  authority  to  abandon 
in  place  approximately  0.6  mile  of  3-inch 
and  4-inch  pipeline  and  appurtenant 
facilities  which  were  installed  in  1930  to 
serve  the  town  of  Aurora.  Missouri. 
Aurora  is  now  served  by  a  6-inch 
pipeline  end  the  facilities  proposed  to  be 
abandoned  are  no  longer  necessary. 

Comment  date:  December  20. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Northwest  Central  Pipeline 
Corporation 

[Docket  No.  CP86-168-000) 

Take  notice  that  on  November  1, 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP86-168-000  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
replace  and  enlarge  measuring, 
regulating,  and  appurtenant  facilities  at 
the  Kansas  Power  and  Light  Company's 
(KPL  Gas  Service)  Brock  tap  in  Bourbon 
County.  Kansas,  under  the  cartificate 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northwest  CenU-al  states  that  KPL 
Gas  Service  has  requested  this 
replacement  of  facilities  in  order  to 
serve  a  new  industrial  customer. 
DAYCO  Corporation,  through  the  Brock 
tap  and  that  the  natural  gas  volumes 
currenUy  fiowing  through  the  tap  are 
2.270  Mcf  annually  and  18  Mcf  on  a  peak 
day.  Estimated  requirements  are  an 
additional  51,888  Mcf  annually  with  a 
peak  day  requirement  of  216  Mcf. 
increasing  to  53,976  Mcf  annually  with  a 
peak  day  requirement  of  232  Mcf  by  the 
fifth  year. 

The  estimated  cost  of  the  new 
facilities  is  $13,800,  which  would  be  paid 
from  treasury  cash. 

Northwest  Central  states  that  this 
change  is  not  prohibited  by  an  existing 
tariff  and  it  has  sufficient  capacity  to 
accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  January  16. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP86-128-000I 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 


50674 
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P.O.  Box  2511.  Housl  )n,  Texas  77001. 
filed  in  Docket  No.  C  >86-128-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  lor  permission  to 
abandon  an  M-1  compressor  facility 
located  at  Eugene  Island  Block  257, 


.ouisiana,  all  as 

the  application 

he  Commiasion 


an  estimate  on  the 


Platform  C,  offshore 
more  fully  set  forth  ii 
which  is  on  file  with 
and  open  for  public  ii  ispection. 
Applicant  states  th  at  its  M-1 
compressor  facility,  c  ertificated  in 
Docket  No.  CP77-293  -000,  is  presently  in 
need  of  extensive  repairs  to  maintain  a 
safe  operable  workin ;  condition. 
Applicant  states  that 
cost  to  repair  the  unil ,  approximately 
$85,000  to  $113,000  d(  pending  on  the 
condition  of  the  cranl  :shaft,  is  in  excess 
of  the  depreciated  boak  value,  $82,726 
as  of  September  1, 19 15.  Applicant 
states  that  Canadian 
Production  Company 
Conoco.  Inc.  (Conoco  ,  owners  of  the 
Eugene  Island  Platfor  n  257C,  have 
proposed,  pursuant  t( 
dated  ]uly  9, 1985.  to 
for  $1,000.  Applicant 


Oxy  Offshore 
(Canadian]  and 


letter  agreement 
)urchase  the  unit 
urther  states  that 
the  proposed  abandonment  and  sale 
would  save  Applican  the  cost  of 
removing  the  unit  anc  Canadian  and 
Conoco  would  reston  ,  operate  and 
maintain  the  unit  at  tl  leir  sole  cost, 
expense  and  liability. 

Comment  date:  Dec  ember  20. 1985.  in 
accordance  with  Stan  dard  Paragraph  F 
at  the  end  of  this  noti  ;e. 


14.  Tennessee  Gas  Pi| «! 
Southern  Gas  Pipe  Li$e 


IDocket  No.  CP86-124-0  O] 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeir  e  Company,  a 
Division  of  Tenneco  I  ic.  (Tennessee), 
P.O.  Box  2511,  Houstc  n,  Texas  77001, 
and  Southern  Gas  Pip  b  Line  Company 


1 563,  Birmingham. 
(Applicants)  filed 


(Southern),  P.O.  Box 

Alabama  35202-2563 

in  Docket  No.  CP86-1^4-bbo  a  joint 

:  o  section  7(c)  of 
t  f  )r  a  certiHcate  of 


line  Company; 
:  Company 


application  pursuant 
the  Natural  Gas  Act 
public  convenience  ai  id  necessity 
authorizing  the  transp  ortation  and 
exchange  of  natural  gas,  all  as  more 
fully  set  forth  in  the  a  iplication  which  is 
on  file  with  the  Comn  ission  and  open 
for  public  inspection 

Applicants  reques  , 

exchange  natural  gas  bursuant  to  the 
terms  of  a  Gas  Excha  ige  Agreement 
dated  January  21, 198J  i  (Agreement). 
Applicants  state  that  hey  are  currently 
transporting  and  exch  anging  natural  gas 
pursuant  to  the  provisions  of  former 
§  284.221  of  the  Comn  ission's 
Regulations.  Reports  ( if  this  transaction 
have  been  filed  by  Te  messee  in  Docket 


No.  ST85-618-000  and  by  Southern  in 
Docket  No.  ST85-803-000. 

Applicants  request  authority  to 
implement  the  Agreement  between 
Tennessee  and  Southern  to  transport 
and  exchange  gas  at  the  following 
existing  exchange  and  transportation 
points: 

Southern's  Exchange/Transportation 
Points 

•  The  existing  point  of  interconnection 
between  pipeline  facilities,  jointly- 
owned  by  Southern  and  others,  and 
Tennessee's  pipeline  facilities  located 
in  Lot  45.  Section  16,  Township  15 
South.  Range  5  West.  Cameron  Parish. 
Louisiana  (Block  34  Exchange  Point). 

•  The  existing  point  of  interconnection 
between  pipeline  facilities,  jointly- 
owned  by  Southern  and  others,  and 
Tennessee's  pipeline  facilities  located 
in  East  Cameron  Area  Block  97. 
offshore  Louisiana  (Block  104 
Exchange  Point). 

Tennessee 's  Exchange/ 
Transportation  Point.  The  proposed 
point  of  interconnection  between 
Southern's  pipeline  facilities  and 
Tennessee's  pipeline  facilities  located  in 
Main  Pass  Area  Block  298.  offshore 
Louisiana  (Block  298  Exchange  Point). 

Mutual  Redelivery  Point.  The  existing 
point  of  interconnection  between 
Southern's  pipeline  facilities  and 
Tennessee's  pipeline  facilities  at  or  near 
the  outlet  of  the  Placid  Oil  Company's 
Patterson  Gasoline  Plant  in  Section  48. 
Towmship  15  South.  Range  11  East,  St. 
Mary  Parish,  Louisiana  (Patterson 
Redelivery  Point). 

Pursuant  to  the  Agreement.  Southern 
seeks  authorization  herein  to  accept  and 
receive  up  to  6  billion  Btu  equivalent  of 
natural  gas  per  day  for  the  account  of 
Tennessee  at  the  Block  298  Exchange 
Point.  Tennessee  seeks  authorization  to 
receive  up  to  6  billion  Btu  equivalent  of 
natural  gas  per  day  made  available  by 
Southern  at  the  Block  34  Exchange 
Point. 

Applicants  also  request  authority  to 
transport  quantities  of  natural  gas  (not 
to  exceed  6  billion  Btu  equivalent  of 
natural  gas  per  day)  which  may  be 
greater  than  the  quantity  of  gas 
available  to  one  of  the  parties  pursuant 
to  the  exchange  arrangement.  In  the 
event  any  excess  quantity  is  transported 
by  either  party,  Applicants  propose  that 
such  gas  would  be  redelivered  at  the 
Patterson  Redelivery  Point. 

Applicants  state  that  they  would 
charge  no  fee  for  the  exchange  service 
as  proposed  herein.  For  the 
transportation  service.  Tennessee  states 
that  it  would  charge  Southern  10.57 
cents  per  Mcf  for  gas  transported  from 
the  Block  34  Exchange  Point  and  12.05 


cents  per  Mcf  for  gas  transported  from 
Block  104  exchange  point  to  the 
Patterson  Redelivery  Point.  Tennessee 
states  that  it  would  pay  Southern  43.4 
cents  per  Mcf  for  gas  transported  and 
delivered  by  Southern  to  the  Patterson 
Redelivery  Point. 

In  the  event  that  Southern  transports 
gas  pursuant  to  the  Agreement.  Southern 
states  that  it  would  be  entitled  to  retain 
at  no  cost  to  Southern  two  percent  of  the 
quantity  of  gas  delivered  by  Tennessee 
and  accepted  by  Southern  at  the  Block 
298  Exchange  Point  for  the 
transportation  of  Southern's  company- 
use  gas,  compressor  fuel,  and  system 
unaccounted-for  losses  in  the 
performance  of  the  transportation 
service.  It  is  stated  that  'Teruiessee 
would  be  entitled  to  retain  one  and  two- 
tenths  percent  of  the  transportation 
quantity  of  gas  transported  for  Southern 
for  its  &iel  and  company-use  purposes, 
and  system  imaccounted-for  gas  losses. 

Applicants  state  that  the 
transportation  service  proposed  herein 
would  be  performed  on  an  interruptible 
basis,  and  such  transportation  service  is 
conditioned  upon  the  availability  of 
capacity  on  each  party's  pipeline 
system. 

Comment  date:  December  20, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP86-126-OO0J 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511.  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-126-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necesity 
authorizing  a  transportation  service  for 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  purusant  to 
a  gas  transportation  agreement  between 
Tennessee  and  Texas  Eastern,  dated 
November  29, 1984  (agreement),  all  as 
more  fully  set  forth  in  its  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  states  that  it  is  currently 
transporting  natural  gas  for  Texas 
Eastern  under  its  Order  No.  60  blanket 
certificate  issued  February  21. 1980,  in 
Docket  No.  CP80-132  pursuant  to  former 
§  284.221  of  the  Commission's 
Regulations.  Reports  of  this  transaction 
have  been  filed  by  Tennessee  in  Docket 
No.  ST85-254-000.  It  is  explained  that 
the  agreement  provides  that  Tennessee 
would  receive,  on  an  interruptible  basis, 
up  to  20,000  Mcf  of  natural  gas  per  day 
at  an  existing  sub-sea  side  valve  on  its 
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Line  No.  S24X-200  located  in  Eugene 
Island  Block  330  for  the  account  of 
Texas  Eastern  and  that  Tennessee 
would  transport  and  deliver  a  thermal 
equivalent  of  such  gas  at  an  existing 
point  of  interconnection  between  the 
facilitie  of  Tennessee  and  Texas  Eastern 
located  near  Kinder,  Allen  Parish, 
Louisiana. 

It  is  explained  that  plant  volume 
reductions  (PVR)  attributable  to 
processing  of  gas  received  in  Eugene 
Island  Block  330.  including,  but  not 
limited  to  plant  fuel,  shrinkage  and  flare, 
if  any,  would  be  delivered  by  Tennessee 
at  a  point  at  the  inlet  side  of  the 
Ysoloskey  processing  plant  in  St. 
Bernard  Parish,  Louisiana.  Pursuant  to 
the  agreement,  Tennessee  states  that  it 
has  agreed  to  transport  excess 
quantities  on  any  day  that  such  excess 
is  made  available  to  Tennessee  by 
Texas  Eastern.  In  addition,  Tennessee 
states  that  it  has  agreed  to  accept  the 
associated  liquid  hydrocarbons 
(exclusive  of  oil)  produced  with  the 
transportation  quantity  on  each  day, 
and  any  excess  transportation  quantity, 
and  to  transport  and  deliver  such  liquid 
hydrocarbons  for  the  the  account  of 
Texas  Eastern's  producers  to  the 
Cocodrie  separation  facility  located  in 
Terrebonne  Parish,  Louisiana. 

Conunent  date:  December  20, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

16.  Tninkline  Gas  Company 

[Docket  No.  CP86-204-000] 

Take  notice  that  on  November  14. 
1985,  Trunkline  Gas  Company 
(Trunkline),  Post  Office  Box  1642. 
Houston,  Texas  77001,  filed  in  Docket 
No.  CP86-204-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  (18  CFR  157.205)  for 
authorization  to  construct  a  new  sales 
delivery  point  to  Northern  Indiana 
Public  Service  Company  (NIPSCO).  an 
existing  customer,  imder  the  certificate 
issued  in  Docket  No.  CP83-84-000 
purusant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  states  that  the  proposed  tap 
would  be  located  in  Elkhart  County, 
neary  Vistula,  Indiana,  at  NIPSCO's 
request  to  help  alleviate  pressure 
problems  in  the  Vistula  area. 

Trunkline  states  that  it  has  executed  a 
new  service  agreement  with  NIPSCO 
dated  October  10, 1985.  replacing  the 
existing  service  agreement  dated  June  3. 
1982.  Trunkline  asserts  that  the  only 
change  in  the  new  service  agreement  is 
the  addition  of  the  proposed  delivery 
point  and  that  the  total  authorized 


maximum  daily  contract  volume  of 
30.000  Mcf  for  the  combined  delivery 
points  there  under  would  remain 
unchanged  and  sales  would  continue  to 
be  made  pursuant  to  Trunkline's  Rate 
Schedule  P-2. 

Trunkline  further  states  that  it  would 
be  reimbursed  by  NIPSCO  for  the 
estimated  $34,000  cost  of  constructing 
the  facihties. 

Comment  date:  January  16, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Trunkline  Gas  Company 

[Docket  No.  CP8ft-37-000j 

Take  notice  that  on  October  15. 1985. 
Trunkline  Gas  Company  (Applicant). 
P.O.  Box  1642.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP88-37-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  transport  and 
deliver  up  to  8,000  Mcf  of  natural  gas  per 
day  on  behalf  of  Sun  Exploration  and 
Production  Company  (Sim),  all  as  more 
fully  set  forth  in  the  appHcation  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  reports  that  Sun  has 
separately  contracted  to  sell  natural  gas 
to  E.  I.  Du  Pont  de  Nemours  and 
Company  (Ehi  Pont),  for  ultimate  use  in 
Du  Pont's  Beaumont,  Victoria,  and 
Sabine  plants  in  Texas.  In  order  to 
transport  this  gas  to  Du  Pont's  plants. 
Applicant  continues.  Sun  has  made 
concomitant  arrangements  with  a 
number  of  pipeline  companies. 

Under  a  transportation  agreement 
concluded  by  Sun  and  Applicant  on 
January  18, 1985,  Applicant  states,  it 
would  receive  gas  for  Sun's  account  at 
existing  points  of  interconnection 
between  Stingray  Pipeline  Company 
(Stingray)  and  Sun.  located  in  Vermilion 
Block  320,  West  Cameron  Block  639.  and 
East  Cameron  Block  338  (all  in  the 
oflfshore  Louisiana  area),  and  at  existing 
interconnections  between  High  Island 
Offshore  System  (HIOS)  and  Sun, 
located  in  High  Island  Block  327/332, 
High  Island  Block  369/370,  and  High 
Island  Block  511  (all  in  the  offshore 
Texas  area). 

Applicant  states  that  it  would  use  its 
contractual  capacity  in  the  Stingray  and 
HIOS  systems,  and  in  U-T  Offshore 
System  (UTOS).  to  deliver  the  gas  for 
Sun's  account  to  Natural  Gas  Pipeline 
Company  of  America  (NGPL),  at  the 
interconnection  between  Stingray. 
UTOS.  and  NGPL,  in  Cameron  Parish. 
Louisiana,  and  to  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco).  at  the 
interconnections  between  UTOS  and 
Transco  in  Cameron  Parish. 


For  Applicant's  transportation  service. 
Sun  would  reportedly  pay  it  $50,356  per 
month.  The  contract  between  Sun  and 
Applicant  would  be  in  effect  until 
January  18, 1990,  and  continue  for  year- 
to-year  thereafter,  unless  either  party 
terminates  by  giving  the  other  one  year's 
prior  written  notice,  states  Applicant. 

According  to  Applicant,  Transco 
would  subsequently  deliver  Sun's  gas  to 
Florida  Gas  Transmission  Company 
(Florida  Gas),  which  would,  in  turn, 
deliver  volumes  to  Longhom  Pipeline 
Company  (Longhom).  for  ultimate 
transmission  to  Du  Pont's  Beaumont 
plant. 

Appliant  states  that  NGPL  would 
separately  deliver  gas  to  Transco  at  the 
UTOS  terminus,  for  delivery  to 
Longhom  and  ultimately  to  Du  Pont's 
Victoria  plant. 

Finally,  NGPL  would  also  deliver  gas 
to  Sabine  Pipe  Line  Company  (Sabine) 
at  Texaco  Inc.'s  Henry  Plant  in 
Louisiana.  Sabine,  in  tum,  would  deliver 
it  to  Neches  Gas  Distribution  Company, 
for  subsequent  delivery  to  Longhom  and 
then  Du  Pont  at  its  Sabine  plant 

Applicant  states  that  Sabine,  Florida 
Gas.  NGPL,  and  Transco  have  already 
filed  related  applications  with  the 
Commission  in  Docket  Nos.  CP85-655- 
000.  CP85-776-000,  CP85-841-000,  and 
CP85-865-000,  respectively,  requesting 
authorization  under  section  7(c)  of  the 
Natural  Gas  Act  to  undertake  their 
respective  transportation  on  behalf  of 
Sun  and  Chi  Pont. 

Comment  date:  December  20. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP86-74-000] 

Take  notice  that  on  October  28. 1985. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-74-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  (18  CFR  205).  for 
authorization  to  install  a  2-inch  sales  tap 
on  United's  leased  6-inch  line  in 
DeRidder,  Louisiana,  under  the 
certificate  issued  ip  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed  sales 
tap  would  enable  United  to  sell  and 
deliver  to  Entex,  Inc.,  the  local 
distributor,  an  estimated  daily  average 
of  55  Mcf  of  gas  per  day  for  resale  to  the 
Sandy  Hills  Trailer  Park  located  in 
Enfex's  DeRidder,  Louisiana,  service 
area,  under  United's  Rate  Schedul  DG- 
S.  It  is  explained  that  the  effective 
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service  agreement  f  >r  such  service  is 
dated  July  1, 1981. 1  nited  advises  it  has 
sufficient  capacity  t  a  render  proposed 
service  without  deti  iment  or 
disadvantage  to  Un  ted's  other 
customers 

Comment  date:  Ja^iuary  16, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  no  tice. 

Standard  Paragraph  i 

F.  Any  person  des  iring  to  be  heard  or 
make  any  protest  w  th  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commisiiion,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  RJiles  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulationsjunder  the  Natural 
Gas  Act  (18  CFR  15;|.10).  All  protests 
filed  with  the  Comn:^ssion  will  be 
considered  by  it  in  determining  the 
appropriate  acdon  to  be  taken  but  will 
not  serve  to  make  tne  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  q  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  nust  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules 

Take  further  notic  >  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferre  i  upon  the  Federal 
Energy  Regulatory  C  ommission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  di  ssignee  on  this  filing 
if  no  motion  to  inter  rene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  g-ant  of  the 
certificate  is  require  1  by  the  public 
convenience  and  nei  lessity.  If  a  motion 
for  leave  to  interven  j  is  timely  filed,  or  if 
the  Commission  on  i  ts  own  motion 
believes  that  a  formi  il  hearing  is 
required,  further  not  ce  of  such  hearing 
will  be  duly  given. 

Under  the  procedi  re  herein  provided 
for,  unless  otherwist  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  i  he  Commission's 
staff  may,  within  45  iays  after  the 
issuance  of  the  insta  nt  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  moti(  n  to  intervene  or 
notice  of  interventio  i  and  pursuant  to 

§  157.205  of  the  Regi  lations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  reques  L  If  no  protest  if 


filed  within  the  time 


the  proposed  activit; '  shall  be  deemed  to 


allowed  therefor. 


be  authorized  effective  the  day  after  the 

time  allowed  for  fihng  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-29311  Filed  12-10-85;  8:45  am] 

BILUNG  CODE  e717-«1-lt 

[Docket  No.  TA86-2-1-000. 001] 

Alabama-Tennessee  Natural  Gas  Co^ 
Proposed  PGA  Rate  Adjustment 

December  5, 1985. 

Take  notice  that  on  November  27, 
1985,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918,  Florence,  Alabama, 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets: 
Eighth  Revised  Sheet  No.  4 

and 
Third  Revised  Sheet  No.  5 

These  tariff  sheets  are  proposed  to 
become  effective  January  1, 1986. 
Alabama-Teimessee  states  that  the 
purpose  of  this  filing  is  to  adjust  its  rates 
to  conform  to  the  rates  of  its  suppliers, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  a  Division  of  Tenneco,  Inc., 
and  Sun  Exploj^tion  and  Production 
Company.  Alabama-Tennessee  states 
that  the  changes  in  its  rates  have  been 
made  in  conformity  with  the  PGA  and 
related  provisions  of  its  tariff. 

The  tariff  sheets  submitted  herewith 
provide  for  the  following  rates: 


Rale  schedule 


G-1: 
Demand  (cents).. 


Commodity  (cents).. 

Gas  (cents) .._ 

SG-1: 

Commodity  (cents).. 

Gas  (cents) 

t-1: 

Commodity  (cents).. 

Gas  (cents) 


Rate  after 

current 
adiustment 


D,  $7J2 

D,  0B.2e 

12.85 

282.4€ 

21.41 
327.38 

16.71 
30335 


Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et,  NE.,  Washington. 
DC,  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 


385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubfic  inspection. 
Kenneth  F.  Plumii, 
Secretary. 

[FR  Doc.  85-29316  Filed  12-10-8S,  8:45  amj 
BILUNQ  CODE  •717-01-M 


[Docket  No.  SA86-4-000] 

American  Pipeline  Co;  Petition  for 
Adjustment 

Issued:  December  5, 1985. 

On  November  6, 1985,  American 
Pipeline  Company  (APC)  filed  with  the 
Commission  a  petition  for  relief  under 
section  502(c)  of  the  Natural  Gas  Policy 
Act  on  1978  (NGPA).  APC  seeks  an 
adjustment  that  will  allow  the  company 
to  collect  a  noncity-gate  intrastate 
transportation  rate  for  section  311 
transportation  transactions.  The 
proposed  rate  is  presently  on  file  with 
the  Railroad  Commission  of  Texas. 

APC,  an  intrastate  pipeline,  states  in 
its  petition  that  it  oirrenUy  is  providing 
transportation  services  for  American 
Distribution  Company,  Inc.  under 
section  311(a)(2)  of  the  NGPA.  Ladd 
Petroleum  Corporation  (Ladd),  the 
producer  of  the  natural  gas  transported 
by  APC  for  American  Distribution,  pays 
the  transportation  charges.  APC  is 
seeking  an  adjustment  so  that  it  can 
charge  Ladd  a  noncity-gate  rate  for 
these  transportation  services.  APC  feels 
the  proposed  adjustment  is  warranted 
since  the  transportation  service  APC 
provides  under  section  311(a)(2)  is  the 
same  service  APC  provides  under  its 
intrastate  tariff.  APC  asserts  that 
granting  the  adjustment  will  avoid  dual 
regulation  by  the  Railroad  Commission 
and  the  Commission.  If  the  adjustment  is 
denied,  a  §  284.123(b)(2)  rate  proceeding 
will  be  required  for  each  NGPA  section 
311(a)(2)  ti-ansaction.  APC  states  that 
since  it  is  already  subject  to  cost-of- 
service  scrutiny  by  a  state  regulatory 
agency,  a  similar  Commission 
proceeding  would  be  inequitable, 
unnecessary,  duplicative  and  impose 
special  hardships. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  foimd  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.1101  et  seq. 
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(1985)).  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  Subpart  K  within  15 
days  after  publication  of  this  notice  in 
the  Federal  Register.  APCs  petition  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Kenneth  F.  Phnnb. 
Secretary. 
[PR  Doc.  85-29317  Filed  12-10-85;  8:45  am] 

BILLING  CODE  671T-ei-M 

(Docket  No.  RP86-22-000] 

ANR  Pipeline  Co.;  Petition  To  Waive 
Tariff  Provisions 

December  5, 1985. 

Take  notice  that  on  November  22. 
1985.  ANR  Pipeline  Company  (ANR) 
petitioned  for  waiver  of  sections  4.2  and 
8.5  of  Rate  Schedule  CD-I,  section  4  of 
Rate  Schedule  MC-1.  and  section  1(a)  of 
Rate  Schedule  SGS-1.  all  of  which  Rate 
Schedules  are  part  of  ANR's  FERC  Gas 
Tariff,  original  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  ANR's  petition  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  12. 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-29318  Filed  12-10-85;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Nos.  TA86- 1-48-003.  TA86-2-48- 
000,0011 

t 

ANR  Pipeline  Co.;  GRI  Rate  Change 
Filing 

December  5, 1985. 

Take  notice  that  on  November  27, 
1985.  ANR  Pipeline  Company  ("ANR"). 
pursuant  to  the  Commission's  Opinion 
No.  243,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
("Commission")  the  following  tariff 
sheets  to  Original  Volume  No.  1  and 
Original  Volume  No.  2  of  its  F.E.R.C. 
Gas  Tariff  to  be  effective  January  1, 
1986: 


Original  Volume  No.  1 

Fourth  Revised  Sheet  No.  18 

Original  Volume  No.  2 

First  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  1898 
First  Revised  Sheet  No.  1707 
First  Revised  Sheet  No.  1751 
First  Revised  Sheet  No,  1769 
First  Revised  Sheet  No.  1784 

Fourth  Revised  Sheet  No.  18  of  ANR's 
F.E.R.C.  Gas  Tariff.  Original  Volume  No. 
1.  reflects  a  net  increase  of  .lOi  per 
dekatherm  in  one-part  rates  and  the 
commodity  components  of  the  two-part 
rates.  This  increase  is  the  result  of  an 
increase  in  the  GRI  Adjustment  to  1.35< 
per  dekatherm,  as  approved  by  the 
Commission  in  its  Opinion  No.  243, 
issued  at  Docket  No.  RP85-154-000  on 
September  26, 1985.  First  Revised  Sheet 
Nos.  20.  21, 1698, 1707. 1751. 1769  and 
1784  of  ANR's  F.E.R.C.  Gas  Tariff. 
Original  Volume  No.  2,  reflect  narrative 
and  footnote  changes  to  refer  the  reader 
to  Sheet  No.  18  of  ANR's  F.E.R.C.  Gas 
Tariff,  Original  Volume  No.  1,  for  the 
currently  effective  GRI  Surcharge. 

ANR  has  also  tendered  for  filing 
Substitute  Third  Revised  Sheet  No.  18  to 
be  effective  November  1. 1985. 
Substitute  Third  Revised  Sheet  No.  18 
reflects  the  correction  of  an  inadvertent 
clerical  error  on  Third  Revised  Sheet 
No.  18,  filed  Sepember  30, 1985,  in 
ANR's  November  1, 1985  PGA  filing, 
Docket  No.  TA86-1-48-000.  The  nature 
of  the  clerical  error  involved  a 
transposition  of  the  current  adjustment 
between  the  SGS-1  and  LVS-1  rate 
billings  under  the  schedules,  with  the 
correction  thereof  having  a  minor  effect 
on  SGS-1  and  LVS-1  rates  schedules. 
As  the  error  was  discovered  prior  to 
actual  billing,  the  rates  to  be  billed 
effective  November  1, 1985  are  those 
reflected  on  Substitute  Third  Revised 
Sheet  No.  18.  ANR  beUeves  that  this 
course  of  action  is  appropriate  and. 
unless  otherwise  advised  by  the 
Commission,  will  proceed  in  this 
manner. 

Pursuant  to  ordering  paragraph  (B)  of 
the  Commission's  October  28, 1985 
Order  at  Docket  No.  TA86-1-48-000, 
ANR  was  ordered  to  file  revised  tariff 
sheets  within  30  days  of  the  date  of  the 
Order  to  reflect  the  elimination  of  the 
effect  of  concurrent  exchange 
imbalances  from  Account  No.  191.  On 
November  20, 1985.  ANR  filed  its 
"Motion  Of  ANR  Pipeline  Company  For 
Extension  Of  Time  To  Comply  With 
Order"  with  the  Commission  requesting 
deferral  of  compliance  with  ordering 
paragraph  (B)  of  the  aforementioned- 
Order.  "Therefore,  Substitute  Third 


Revised  Sheet  No.  18  does  not  reflect  the 
elimination  of  such  imbalances.  Pending 
the  results  of  the  Commission  Sta^s 
review  of  proposals  for  an  acceptable 
methodology  for  dealing  with 
transportation  and  exchange 
imbalances,  ANR  requests  that  the 
Commission  accept  Substitute  Third 
Revised  Sheet  No.  18. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  St.  NE..  Washington.  DC 
20426,  in  accordance  with  Rule  211  or 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[PR  Doc.  85-29319  Filed  12-10-85:  &45  am] 
BILLING  cooc  st■\^-9^-u 


[Docket  No.  QP86-9-000] 

Consolidated  Gas  Transmission  Corp^ 
Petition  for  Waiver  of  Regulations 

Issued:  Deceml>er  5, 1985. 

Take  notice  that  on  November  7, 1985. 
Consolidated  Gas  Transmission 
Corporation  (Consolidated)  filed 
pursuant  to  Rule  207  of  the 
Commission's  rules  of  practice  and 
procedure  a  petition  for  waiver  of  Parts 
271.  273  and  274  of  the  Commission's 
regulations  and  any  other  relief 
necessary  to  permit  the  retroactive 
collection  of  rates  pursuant  to  Section 
108  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  for  gas  produced  from 
approximately  385  "old"  wells.  These 
wells  are  company-owned  wells  drilled 
before  January  1, 1973,  on  leases 
acquired  before  October  8, 1969. 
Consolidated  states  that  the  relief  it 
seeks  would  implement  the  Supreme 
Court's  decision  in  Public  Service 
Commission  of  the  State  of  New  York  v. 
Mid-Louisiana  Gas  Company,  463  U.S. 
319  (1983)  affg  Mid-Louisiana  Gas  Co. 
V.  FERC.  664  F.2d  530  (5th  Cir.  1981). 
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Consolidated  states  that  a  waiver  of 


Parts  271.  273.  anc 
Commission's  refl 
in  order  to  enablq 
"old"  wells  as  st 
NGPA  Section  IC 
proposes  to  file 


274  of  the 

Illations  is  necessary 
I  it  to  seek  to  qualify  its 
|pper  wells  pursuant  4o 

Consolidated 
ieW  category 
determination  applications  with  state 
jurisdictional  agoicies  in  order  to 
quahfy  its  wells  for  section  108  prices 
retroactive  to  December  1, 1978,  the 
effective  date  of  iie  NGPA. 
Consolidated  stales  that  it  will  charge 
its  deferred  purcljased  gas  cost  account 
No.  191  with  the  difference  between  the 
NGPA  section  lOf  price  and  the  price 
actually  collected  for  sales  of  gas  from 
the  wells  in  quest  on.  This  procedure 
would  enable  Consolidated  to  recover 
the  increased  prides  through  future 
purchased  gas  adjustment  charges. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  Ell  of  the 
Commission's  rul^s  of  practice  and 
procedure.  All  mdtions  to  intevene  or 
protests  should  b|  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  CapitoliStreet.  NE., 
Washington,  2042  >,  not  later  than  30 
days  following  pu  blication  of  this  notice 
in  the  Federal  Rej  ister.  All  protests  will 
be  considered  by  the  Commission  but 
will  not  serve  to  r  lake  prolestants 
parties  to  the  pro(  eeding.  Any  person 
wishing  to  becom  >  a  party  must  file  a 
motion  to  intervei  le  in  accordance  with 
Rule  214.  Copies  <  f  the  petition  filed  in 
this  proceeding  aie  on  file  with  the 
Commission  and  i  ivailable  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(PR  Doc  85-29320  Filed  12-10-85;  8:45  am] 

BIUJNG  COOC  7S9O-01-  I 


(Docket  No.  CP83- 103-008] 

Consolidated  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1985. 

Take  notice  that  Consolidated  Gas 
Transmission  Cor  ^oration 
(Consolidated]  or  November  27, 1985, 
filed  Substitute  O  iginal  Sheet  Nos.  83 
through  86,  inclus  ve,  to  Original  Volume 
No.  1  of  its  FERC  [ias  Tariff.  The  tariff 
sheets  are  filed  to  revise  a  June  28, 1985, 
filing  which  was  i  led  in  compliance 
with  a  condition  t  f  the  Commission's 
order  in  Consolid  Ued  Gas  Supply 
Corporation,  Docl  :et  Nos.  CP83-403-001. 
et  al.  issued  June  18, 1984,  which 
approved  a  settlei  nent  agreement  dated 
March  16, 1984,  ai  id  issued  a  certificate 
of  public  convenii  nee  and  necessity 


UMI 


permitting  Consolidated  to  serve  its 
CONTEAL  customers.  Consolidated 
asks  for  appropriate  waivers  permitting 
the  substitute  tariff  sheets,  comprising 
Rate  Scheduled  CD,  to  become  effective 
on  January  1, 1986,  consistent  with  the 
terms  of  the  settlement  agreement. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-29321  Filed  12-10-85;  8:45  am] 

nUJMG  CODE  6717-01-M 


Office  of  Conservation  and 
Renewable  Energy 

[Case  No.  WH-003] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  from  Water 
Heater  Test  Procedures  to  Ford 
Products  Corp- 

agency:  Department  of  Energy. 
action:  Decision  and  Order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  [Case  No.  WH-003] 
granting  Ford  Products  Corporation  a 
waiver  for  its  Models  CF  and  FG  oil- 
fired  water  heaters  from  the  existing 
DOE  water  heater  test  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
132,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9127; 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-12,  Forrestal 
Building,  1000  Independence  Avenue, 
SW  Washington,  DC  20585,  (202)  252- 
9513 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  In  the 
Decision  and  Order,  Ford  Products 
Corporation  has  been  granted  a  waiver 
for  its  Models  CF  and  FG  oil-fired  water 
heaters,  permitting  the  company  to  use  a 
"simulated  use"  test  method  in  lieu  of 
the  "coldstart  recovery"  test  method  in 
the  existing  test  procedure. 

Issued  in  Washington,  DC,  November  22. 
1985. 
Donna  R.  Fitzpatrick, 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Decision  and  Order  of  the  Department  of 
Energy  Office  of  Conservation  and 
Renewable  Energy 

In  the  Matter  of  Ford  Products  Corporation; 
Case  No.  WH-003. 

The  Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  89 
Stat.  917,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  Pub.  L. 
95-619,  92  Stat.  3266,  which  requires  the 
Department  of  Energy  (DOE)  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
water  heaters.  The  entent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchase 
decision.  These  test  procedures  appear 
at  10  CFR  Part  430,  Subpart  B. 

Section  430.27  allows  the  Department 
of  Energy  to  waive  temporarily  test 
procedures  for  a  particular  basic  model 
when  a  petitioner  shows  that  the  basic 
model  contains  one  or  more  design 
characteristics  which  prevent  testing  of 
the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  characteristics  as  to 
provide  materially  inadequate 
comparative  data.  45  FR  64108 
(September  26, 1980). 

Pursuant  to  §  430.27(g],  the 
Department  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted, 
and  any  limiting  conditions  of  each 
waiver. 

Ford  Products  Corporation  (Ford), 
filed  a  "Petition  for  Waiver"  in 
accordance  with  §  430.27  of  10  CFR  Part 
430.  DOE  published  in  theFederal 
Register  the  Ford  petition  and  solicited 
comments,  data,  and  information 
respecting  the  petition.  50  FR  32614 
(August  13, 1985J.  No  comments  were 
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received.  DOE  consulted  with  the 
Federal  Trade  Commission  on  August 
20, 1985.  concerning  the  Ford  petition. 

Assertions  and  Determinations 

Ford  filed  a  petition  for  waiver  from 
the  DOE  test  procedure  for  oil-fired 
water  heaters.  The  Ford  peition 
essentially  asks  for  the  allowance  to 
rate  its  heaters  in  the  same  manner  that 
would  be  allowed  to  a  previous 
petitioner.  Bock  Water  Heaters.  Inc. 

Ford  offers  that  its  CF  and  FG  Model 
series  oil-fired  water  heaters  have  high 
thermal  mass  which  leads  to 
unrepresentative  values  of  recovery 
efficiency,  and  consequently.  Ford  seeks 
relief  from  the  DOE  "cold-start" 
recovery  efficiency  test  methodology. 

In  the  Bock  Decision  and  Order,  DOE 
allowed  Bock  to  determine  the  recovery 
efficiency  of  its  oil-fired  water  heaters 
by  use  of  a  "simulated  use"  test  method 
(50  FR  47106,  November  14. 1985). 
Accordingly,  in  the  interest  of 
consistency,  and  since  DOE  determined 
that  the  existing  test  method  is 
inappropriate  with  regard  to  high 
thermal  mass  water  heaters,  today's 
Decision  and  Order  allows  Ford  the  use 
of  the  "simulated  use"  test  method  for 
its  oil-fired  models. 

It  is  therefore  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Ford  Products  Corporation  (WH-003).  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3]  and  (4). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  E  of  10  CFR, 
Part  430,  Subpart  B,  Ford  Products 
Corporation  shall  be  permitted  to  test  its 
Models  CF  and  FG  oil-fired  water  heater 
on  the  basis  of  the  test  procedure 
specified  in  10  CFR,  Part  430,  with  the 
modifications  set  forth  below. 

(i)  Section  3.3.1  of  Appendix  E  of  10 
CFR,  Part  430.  is.waived  for  Ford 
Products  Corporation,  and  the  company 
is  permitted  to  use  the  following 
provision. 

Recovery  Efficiency  for  Oil  Water 
Heaters  by  the  Simulated  Use  Methods 

The  simulated  use  test  involves 
withdrawing  water  from  the  hot  water 
outlet  of  the  water  heater  in  three 
separate  consecutive  water  draws.  For 
both  the  first  and  second  water  draws. 
21.4  gallons  ±0.5  gallon  of  water  shall 
be  withdrawn  from  th^Water  heater. 
The  third  water  draw  shall  be  of  a 
sufficieat  volume  to  bring  the  total 
volume  of  water  withdrawn  from  the 
water  heater  by  means  of  these  three 
water  draws  to  64.3  gallons  ±0.5  gallon. 
Water  shall  be  withdrawn  at  a  rate  of 
3.0±  0.25  gallons  per  minute  for  each  of 
the  three  water  draws.  All  water  volume 


measurements  shall  be  made  using  the 
water  flow  meter  specified  in  section  2 
of  Appendix  E  of  10  CFR  Part  430. 

Begin  the  simulated  use  test 
immediately  after  a  cutout  by  recording 
the  mean  tank  temperature  (Tn),  in 
degrees  F,  recording  the  time,  recording 
the  water  meter  reading,  commencing 
measurement  of  electrical  and  fossil  fuel 
energy  consumption  by  the  water  heater 
and  starting  the  first  water  draw.  During 
this  draw  and  during  all  subsequent 
draws  measure  the  temperature  of  the 
inlet  and  outlet  water  every  minute 
commencing  one  minute  after  the  start 
of  the  draw  until  the  draw  is  complete. 
Immediately  upon  the  conclusion  of  the 
first  water  draw  record  the  water  meter 
reading.  Determine  the  first  draw 
average  inlet  and  outlet  water 
temperatures  (Tmi  and  Ttdi  respectively) 
by  averaging  the  measured  temperatures 
during  the  first  draw.  Immediately  after 
the  cutout  following  the  recovery  of  the 
first  water  draw  begin  the  second  water 
draw.  Immediately  upon  the  conclusion 
of  the  second  water  draw  record  the 
water  meter  reading.  Determine  the 
second  draw  average  inlet  and  outlet 
water  temperatures  (Tu^  and  Ttw 
respectively)  by  averaging  the  measured 
temperatures  during  the  first  draw  begin 
the  second  water  draw.  Immediately 
upon  the  conclusion  of  the  second  water 
draw  record  the  water  meter  reading. 
Determine  the  second  draw  average 
inlet  and  outlet  water  temperatures  {Tn» 
and  Ttdz)  respectively  by  averaging  the 
measured  temperatures  during  the 
second  draw.  Immediately  after  the 
cutout  following  the  recovery  of  the 
second  water  draw  begin  the  third  water 
draw.  Immediately  upon  the  conclusion 
of  the  third  draw  record  the  water  meter 
reading  and  determine  the  third  draw 
average  inlet  and  outlet  water 
temperatures  (Tna  and  Ttdj 
respectively)  by  averaging  the  measured 
temperatures  during  the  third  draw. 
Immediately  after  the  cutout  following 
the  recovery  of  third  draw,  record  the 
total  amount  of  energy  consumed  by  the 
water  heater  since  the  start  of  the  test 
(Zr),  in  Btu's  (where  3,412  Btu  equals  1 
kilowatt-hours).  Determine  the  mean  of 
the  three  outlet  water  temperature 
averages  (Ttwd)  and  the  mean  of  the 
three  inlet  water  temperature  averages 
(Tiwd).  in  degrees  F.  Determine  the  total 
amount  of  water  withdrawn  from  the 
water  heater  over  all  three  water  draws 
tVwo)'  in  gallons,  from  the  appropriate 
recorded  water  meter  readings. 

(ii)  Section  4.1.1.  of  Appendix  E  of  10 
CFR.  Part  430.  is  waived  for  Ford 
Products  Corporation,  and  the  company 
is  permitted  to  use  the  following 
provision: 


Calculation  of  Recovery  Efficiency 
Using  the  Results  of  the  Simulated  Use 
Test  Method 

Calculate  the  recovery  efficiency  (Er) 
expressed  as  a  dimensionless  quantity 
and  defined  as: 


(K)  (VwDlfTTWD-Tnn,) 


where: 

K=8.25  Btu  per  gallon '  F.  the  nominal 
specific  heat  of  water. 

VwD= volume  of  water  withdrawn  from  the 
water  heater  over  all  three  water  draws 
of  the  simulated  use  test,  determined  in 
accordance  with  subparagraph  (i)  above 
expressed  in  gallons. 

Ttwd = mean  of  the  outlet  water  temperature 
recordings  made  over  the  period  of  the 
three  water  draws  of  the  simulated  use 
test,  determined  in  accordance  with 
subparagraph  (i)  above  expressed  in 
degrees  F 

Tiwd = means  of  the  inlet  water  temperature 
recordings  made  over  the  period  of  the 
three  water  draws  of  the  simulated  use 
test,  determined  in  accordance  with 
subparagraph  (i)  above  expressed  in 
degrees  F. 

Z||  =  total  amount  of  energy  consumed  by  the 
water  heater  over  the  period  of  the  three 
water  draws  of  the  simulated  use  test, 
determined  in  accordance  with 
subparagraph  (i)  above  expressed  in 
Btu's. 

(iii)  With  the  exception  of  the 
modifications  regarding  the 
determination  of  recovery  efficiency  set 
forth  in  subparagraphs  (i)  and  (ii)  above. 
Ford  Products  Corporation  shall  comply 
in  all  respects  with  the  test  procedures 
specified  in  Appendix  E  of  10  CFR  Part 
430.  Subpart  B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  order 
until  the  Department  of  Enei^ 
prescribes  a  final  rule  with  regard  to  the 
testing  of  oil-fired  water  heaters  with 
high  thermal  mass. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  applicant.  This  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  application  is 
incorrect. 

Issued  in  Washington,  DC  November  22. 
1985. 

Donna  R.  Fitzpatrick. 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
[FR  Doc  65-29226  Filed  12-16-45;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IPF-425;FRL-2936-3 

Pesticide  Tderanc  t  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


received  pesticide 
the  establishment 
jf  tolerances  for 
in  or  on 
:ommodities. 


summary:  EPA  has 
petitions  relating  to 
and/or  withdraws 
certain  pesticide  chemicals 
certain  agricultural 

ADDRESS:  By  mail,  s  ubmit  comments 
identified  by  the  document  control 
number  (PF-425]  an  i  the  petition 
number,  attention  P  oduct  Manager 
(PM-16),  at  the  folio  iwing  address: 
Information  Service  !  Section  (TS-757C). 
Program  Manageme  it  and  Support 
Division.  Office  of  P  esticide  Programs. 
Emvironmental  Prot  jction  Agency,  401 
M  St..  SW..  Washinj  ton.  DC  20460.  In 
person,  bring  commi  nts  to:  Information 
Services  Section  (TS  -757C). 
Environmental  Prot<  ction  Agency,  Rm 
236.  CM#2, 1921  jeflerson  Davis 
Highway,  Arlington,  VA  22202. 

Information  subm  tted  as  a  comment 
concerning  this  noti(  ;e  may  be  claimed 
confidential  by  marl  ing  any  part  or  all 
of  that  information  i  s  "Confidential 
Business  Informatioi  i"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in 
procedures  set  forth 
copy  of  the  commen 
contain  CBI  must  be 
inclusion  in  the  publ  c  record 
Information  not  mar  ced  confidential 
may  be  disclosed  pu  )licly  by  EPA 
without  prior  notice,  All  written 
comments  filed  in  re  sponse  to  this 
notice  will  be  availa  jle  for  public 
inspection  in  the  Infi  irmation  Services 
Section  o^ice  at  the  address  given 
above,  from  8  a.m.,  1 3  4  p.m.,  Monday 
through  Friday,  exce  pt  legel  holidays. 


i  iccordance  with 
in  40  CFR  Part  2. 
that  does  not 
submitted  for 


I  INFOm  lATION 


FOR  FURTHER 

By  mail:  William  Mi 
Registration  Division 
Environmental  Protection 
Office  of  Pesticide 
SW..  Washington, 
location  and  teleph 
CMJr2. 1921  JeffersoA 
Arlington.  VA  22202, 


SUPPLEMENTARY  INF(  >RMATION:  EPA  has 

received  pesticide  (F  P),  and  food 
additive  fFAP)  petiti  )ns  relating  to  the 
establishment  and/or  withdrawal  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  c(  rtain  agricultural 
commodities. 


CONTACT: 

ler.  (PM-16). 
(TS-767C). 
Agency, 
rams.  401  M  St., 
20460.  Office 
number:  Rm.  211, 
Davis  Hwy.. 
(703-557-2600). 


Pt)g] 

d: 

one 


I.  Initial  Filing 

1.  PP5F3278.  Rhone-Poulenc  Inc.,  P.O. 
Box  125.  Monmouth  Junction,  NJ  08852. 
Proposes  amending  40  CFR  180.262  by 
establishing  a  tolerance  for  residues  of 
the  nematocide  and  insecticide, 
ethoprop  in  or  on  the  commodity  grapes 
at  0.02  part  per  million  (ppm).  The 
proposed  analytical  method  for 
determining  residues  is  a  gas 
chromatograpic  procedure  utilizing  a 
microcoulometric  detector. 

2.  PP5F3298.  Sumitomo  Chemical 
America,  Inc.,  345  Park  Ave.,  New  York, 
NY  10154.  Proposes  amending  40  CFR 
Part  180  by  establishing  tolerances  for 
the  combined  residues  of  the  insecticide 
(aO-dimethyl  0-(4-nitro-77j- 
tolyl)phosphorothioate]  and  its 
metabolite:  the  oxygen  analog  [O.O- 
dimethyl  0-(4-nitro-/77-tolyl)phosphate] 
in  or  on  the  commodities  as  follows: 


Comniodity 


Eggs 

Fat.  meat  and  meat-t>y-product$  (mbyp)  of  caWa. 

goats,  hogs,  horses,  poultry  and  sheep 

MHk 

Wtioto  grains  (bailey,  com.  milo  (grain  sorghum). 

oats.  rice,  rye  and  wtieat) 


Part 

per 
mHion 
(PPn»> 


0.05 


0.05 
0.01 


15 


The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatographic  method  utilizing  either 
a  flame  photometric  detector  or  an 
alkali  flame  detector  in  the  phosphorus 
specific  mode. 

3.  FAP5H5476.  Sumitomo  Chemical 
America,  Inc.  Proposes  amending  21 
CFR  193.156  by  establishing  a  regulation 
permitting  residues  of  the  above 
insecticide  (PP  5F3298)  and  its 
metabolite  in  or  on  the  following 
commodities:  Milled  fractions  of  barley, 
com,  milo  (grain  sorghum),  oats,  rice, 
rye  and  wheat  at  25  ppm. 

II.  Petition  Withdrawal 

1.  PP  3F2799  &  FAP  3H5380.  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  March  16. 1983  (48  FR 
11155),  which  announced  that  Chevron 
Chemical  Co..  940,  Hensley  St., 
Richmond  CA  94804.  had  submitted 
pesticide  petition  (PP)  3F2799  and  feed 
additive  petition  (FAP)  3H5380  to  the 
Agency  proposing  to  amend  40  CFR 
180.108  (PP  3F2799)  and  21  CFR  561.20 
(FAP  3H5380)  by  establishing  tolerances 
for  residues  of  the  insecticide  acephate 
in  or  on  potatoes  (PP  3F2799)  at  1.0  ppm, 
and  potato  waste  (FAP  3H53aO)  at  4.0 
ppm. 

Chevron  Chemical  Co.  has  withdrawn 
these  petitions  without  prejudice  to 
future  filing  in  accordance  with  40  CFR 
180.8. 


2.  PP  0F2356  &  FAP  OH5259.  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  July  9, 1980  (45  FR  46201) 
which  announced  that  Mobay  Chemical 
Corp.,  P.O.  Box  4913.  Kansas  City,  MO 
64120,  had  submitted  PP  0F2356  and  FAP 
0H5259  to  the  Agency  proposing  to 
amend  40  CFR  180.320  (PP  0F2356)  and 
21  CFR  561.175  (FAP  0H5259)  by 
establishing  tolerances  for  residues  of 
the  insecticide/bird  repellent  3,5- 
dimethyl-4-(methylthio)phenyl 
methylcarbamate  and  its  cholinesterase- 
inhibiting  metabolites  in  or  on  grapes 
(PP  0F23256)  at  10  ppm,  and  raisin  trash 
(FAP  0H5259)  at  50  ppm. 

Mobay  Chemical  Corp.  has 
withdrawn  these  petitions  as  amended 
(47  FR  54159,  December  1. 1982  and  49 
FR  48376.  December  12. 1984)  without 
prejudice  to  future  filing  in  accordance 
with  40  CFR  180.8. 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  November  29, 1985. 
Jamea  W.  Akemum, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
[FR  Doc.  85-29117  Filed  12-10-85;  8:45  am) 

BILLING  CODE  •S60-S0-M 


[PF-429;  FRL-2936-2] 

Withdrawal  of  Pastldda  Toiaranca 
Patitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
withdrawal  by  Chevron  Chemical  Co.,  of 
pesticide  and  feed  additive  petitions 
proposing  tolerances  for  residues  of  the 
insecticide  acepthate  in  or  on  certain 
commodities. 

ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-429]  and  the  petition 
number,  attention  Product  Manager 
(PM-16),  at  the  following  address: 
Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Enviromnental  Protection  Agency.  401  M 
St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to:  Information 
Services  Section  (TS-757C), 
Environmental  Protection  Agency, -Rm. 
236,  CM#2, 1921  Jrfferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
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procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
withoug  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  Office  at  the  address  given 
above,  from  8  a.m.,  to  4  p.m.  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  WiUiam  Miller,  (PM-16), 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  211, 
CM#2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202,  (703-557-2600.) 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  April  18, 1984  (49  FR  15267) 
which  annoimced  that  Chevron 
Chemical  Co.,  940  Hensley  St., 
Richmond,  CA,  94804-0036,  had 
submitted  pesticide  petition  (PP)  4F3051 
to  to  the  Agency  proposing  to  amend  40 
CFR  180.108  by  establishing  a  tolerance 
for  residues  of  the  insecticide  acephate 
and  its  cholinesterase-inhibiting 
metabolite  in  or  on  sunflower  seeds  at 
0.1  part  per  million  (ppm),  and  feed 
additive  petition  (FAP)  4H5429 
proposing  to  amend  21  CFR  561.20  by 
establishing  a  regulation  permitting 
tolerances  for  residues  of  acephate  and 
its  cholinesterase-inhibiting  metabolite 
in  or  on  sunflower  hulls  at  0.2  ppm. 

Chevron  Chemical  Co.  has  withdrawn 
these  petitions  without  prejudice  to 
future  filing  in  accordance  with  40  CFR 
180.8. 

Authority:  21  U.S.C.  346a  and  348. 
Dated:  November  29, 1985. 
James  W.  Akerman, 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

[FR  Doc.  8&-29118  Filed  12-10-85;  8:45  am] 

BILLING  CODE  eseO-SO-M 


[PP  5G3268/T506;  FRL-2936-6] 

E.I.  du  Pont  de  Nemours  and  Co.,  Inc.; 
Establishment  of  Temporary 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
herbicide  Methyl  2[[[[[(4,6-dimethoxy- 
p jrrimidin-2-yl)  aminojcarbonyl]  amino]- 
sulfonyl]  methyljbenzoate  in  or  on  the 


raw  agricultural  commodity  rice.  This 
temporary  tolerance  was  requested  by 
E.I.  du  Pont  de  Nemours  and  Co.,  Inc. 
date:  This  temporary  tolerance  expires 
February  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Richard  Mountfort,  Product 
Manager  (PM)  23,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 
Office  location  and  telephone  number 
Rm.  237,  CM  #  2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1830). 

SUPPLEMENTARY  INFORMATION:  E.I.  du 

Pont  de  Nemours  and  Co.,  Inc., 
Agricultural  Chemicals  Department, 
Walkers  Mill  Building,  Barley  Mill  Plaza, 
Wilmington,  DE  19898,  has  requested  in 
pesticide  petition  PP  5G3268  the 
establishment  of  a  temporary  tolerance 
for  residues  of  the  herbicide  Methyl 
2[[[[[[4,6-dimethoxy-pyrimidin-2- 
yl)amino]carbonyl]amino]- 
8ulfonl]methyl]benzoate  in  or  on  the  raw 
agricultural  commodity  rice  at  0.02  part 
per  million  (ppm). 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  352-EUP-129, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L  95-396, 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  termporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amoimt  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  E.I.  du  Pont  de  Nemours  and  Co., 
Inc.,  must  immediately  notify  the  EPA  of 
any  findings  from  the  experimental  use 
that  have  a  bearing  on  safety.  The 
company  must  also  keep  records  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  tolerance  expires  February  1, 
1988.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 


applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

Dated:  November  29, 1985. 
James  W.  Akerman, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 
(FR  Doc.  85-29235  Filed  12-10-85;  8:45  amj 

BILUNG  CODE  SSSO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Emergency  Training  Center 

Board  of  Visitors  for  the  National  Fire 
Academy;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 

National  Fire  Academy  (NFA) 
Dates  of  Meeting:  January  13-14. 1986 
Place:  National  Emergency  Training  Center. 

Emmitsburg,  Maryland 
Time:  January  13 — 8:30  a.m.  to  5KX)  p.m.; 

January  14 — 8:30  a.m.  to  5:00  p.m. 

Proposed  Agenda 

January  13-14:  Old  Business:  New  Business: 
Review  of  Staff  Recommendations  to  NFA 
Master  Curriculum  Plan;  Classroom 
Visitation;  Aimual  Report  by  Divisions' 
Deputy  Superintendents. 

The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-serve  basis. 


BEST  COPY  AVAILABLE 


50682 


F»ieral  Register  /  Vol.  50.  No.  23&  /  Wednes(fay.  December  11,  1985  /  Notices 


Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  Mr. 
Joseph  Donovan,  Suj  erintendent, 
National  Fire  Academy,  National 
Emergency  Training  [Renter,  16825  South 
Seton  Avenue,  Emmi  tsburg,  Maryland, 
21727  (telephone  number.  301-447-6771} 
on  or  before  January  3, 1986. 

Minutes  of  the  me<  ting  will  be 
prepared  by  the  Boai  d  and  will  be 
available  for  public  \  iewing  in  the 
Associate  Director's  Dffice,  Building  N. 
National  Emergency  Training  Center. 
Emmitsburg,  MD.  217^7  Copies  of  the 
mintues  will  be  avail  ible  upon  request 
30  days  after  the  mee  ling 

Dated:  December  2.  If85 
Joseph  L.  Dooovan. 

Superintendent.  Nationi  1  Fire  Academy. 
[FR  Doc.  85-29313  Filed 


12-10-«5:  a45  amj 


BILUNG  COOE  (ns-Ot-M 


[FEMA-756-OR1 

Notice  Of  Major  Disaster  and  Related 
Determinations;  Flonda 

agency:  Federal  Emetgency 
Management  Agency 
action:  Notice. 


SUMMARY:  This  is  a  notice 
Presidential  declaration 
disaster  for  the  State 
756-DR).  dated  Deceniber 
related  determination  j 
DATED:  December  3, 1  »5 
informItion 


contact: 

)isaster 
Federal 
( int  Agency, 
2.  (202)  646-3616. 


FOR  FURTHER 

Sewall  RE.  Johnson, 
Assistance  Programs 
Emergency  Managem 
Washington,  D.C.  204 

Notice 

Notice  is  hereby  giv  en  that,  in  a  letter 
of  December  3, 1985,  t  le  President 
declared  a  major  disai  iter  under  the 
authority  of  the  DisasI  er  Relief  Act  of 
1974,  as  amended  (42  J.S.C.  5121  et  seq.. 
Public  Law  93-288),  fc  lows: 

I  have  determined  tl  lat  the  damage  in 
certain  areas  of  the  St  jte  of  Florida 
resulting  from  Hurrica  le  Kate  and 
flooding,  beginning  on  or  about 
November  20. 1985.  is  of  sufficient 
severity  and  magnituc  e  to  warrant  a 
major-disaster  declarj  tion  under  Pubhc 
Law  93.288. 1  therefor*  declare  that  such 
a  major  disaster  exist^  in  the  State  of 
Florida. 

In  order  to  provide  1  ederal  assistance, 
you  are  hereby  author  zed  to  allocate, 
from  funds  available  I  »r  these  purposes, 
such  amounts  as  you  f  nd  necessary  for 
Federal  disaster  assistance  and 
administrative  expens;s. 

You  are  authorized  I  o  provide 
necessary  Individual  /  .ssistance  in  the 


of  the 
>n  of  a  major 
)f  Florida  (FEMA- 

3. 1985,  and 


affected  areas.  You  also  are  authorized 
to  provide  Public  Assistance  in  the 
affected  areas  as  requirements  are 
further  established.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds 
provided  under  Pub.  L  93-288  for  Public 
Assistance  will  be  limited  to  75  percent 
of  total  eligible  costs  in  the  designated 
area. 

Pursuant  to  section  408(b)  of  Pub.  L 
93-288,  you  are  authorized  to  advance  to 
the  State  its  25  percent  share  of  the 
Individual  and  Family  Grant  program,  to 
be  repaid  to  the  United  States  by  the 
State  when  it  is  able  to  do  so. 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Mr.  Paul  E.  Hall  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have 
been  affected  adversely  by  this  declared 
major  disaster  and  are  designated 
eligible  as  follows: 

Gulf,  Franklin,  and  Wakulla  Counties 
for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Robert  H.  Morris. 

Deputy  Director.  Federal  Emergency 
Management  Agency. 

(FR  Doc.  85-29312  Filed  12-10-85;  8:45  am) 

BILUNa  COOE  671S-02-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants;  Intersped  Systems,  Inc^  et 
aL 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowdng  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington.  D.C.  20572. 
Intersped  Systems.  Inc.,  496  South 

Airport  Blvd.,  South  San  Francisco. 


CA  94080,  Officers:  James  Glenn 

Sickly,  President.  Brigitte  A.M.  Sickly, 

Vice  President/Secretary 
A&A  International  Forwarding  Corp., 

120  NW  87th  Avenue,  Apt.  F-202. 

Miami.  FL  33172.  Officers:  Adria 

Amenabar,  President,  Sergio 

Quincoses,  Vice  President 
Stephen  Paul  Billinghurst,  1918  Britton 

Drive,  Long  Beach,  CA  90615 

Dated:  December  6, 1985. 

By  the  Federal  Maritime  Commission. 
Bruce  A.  Dombrowskl, 
Acting  Secretary. 
,[FR  Doc.  85-29303  Filed  12-10-85:  8:45  amJ 

BtLUNO  cow  6730-01-11 


Ocean  Freight  Forwarder  License 
Revocations;  Terra  Marine  Shipping 
Co.,  Inc.,  et  aL 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Comission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 

License  Number  7 

Name:  Terra  Marine  Shipping  Co..  Inc. 

Address:  501  Army  Street.  #209,  San 

Francisco,  CA  94124 
Date  Revoked:  November  23, 1985 
Reason:  Failed  to  maintain  a  vaild 

surety  bond 

License  Number:  912 

Name:  Express  Forwarding  &  Storage 

Company,  Inc. 
Address:  19  Rector  Street,  New  York, 

NY  10006 
Date  Revoked:  November  23. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  1453 
Name:  Transport  Inter-Modal 

Coporation 
Address:  360  River  Road.  Edgewater.  NJ 

07020 
Date  Revoked:  November  25. 1985 
Reason:  Requested  revocation 

voluntaily 

License  Number  421 

Name:  Noton  &  Ellis  of  New  York 

Address:  45  John  Street,  New  York,  Ny 

10038 
Date  Revoked:  December  1, 1985 
Reason:  Requested  revocation 

voluntarily 
Robert  G.  Drew, 
Director,  Bureau  of  Tariffs. 
[FR  Doc.  85-29304  Filed  12-10-85;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

First  Bank  System,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanldng  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
facts  that  are  in  dispute,  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  24, 1985. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  acquire 
Northwest  Leasing  Corporation,  Fargo, 
North  Dakota,  and  thereby  engage  in  the 
leasing  of  personal  property,  pursuant  to 
§  225.25(b)(5)  of  Regulation  Y.  These 
activities  would  be  conducted  in  Fargo, 
North  Dakota,  and  elsewhere  in  the 
United  States.  The  location  of  the 


nonbank  offices  would  be  Fargo,  North 
Dakota. 

2.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  acquire  TEC 
Leasing,  Inc.,  Casper,  Wyoming,  and 
thereby  engage  in  the  leasing  of 
personal  property,  pursuant  to 

§  225.25(b)(5)  of  Regulation  Y.  These 
activities  would  be  conducted  in  Casper, 
Wyoming,  and  elsewhere  in  the  United 
States.  "The  location  of  the  nonbank 
offices  would  be  Casper,  Wyoming. 

3.  First  Bank  System,  Inc., 
Miiuieapohs,  Minnesota;  to  acquire  W. 
W.  Wallwork,  Inc..  Fargo,  NorUi  Dakota, 
and  thereby  engage  in  the  leasing  of 
personal  property,  pursuant  to 

§  225.25(b)(5)  of  Regulation  Y.  These 
activities  would  be  conducted  in  Fargo, 
North  Dakota,  and  elsewhere  in  the 
United  States.  The  location  of  the 
nonbank  offices  would  be  Fargo,  North 
Dakota. 

4.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  acquire 
Wallwork  Lease  and  Rental  Company, 
Inc.,  North  Dakota,  and  thereby  engage 
in  the  leasing  of  personal  property, 
pursuant  to  §  225.25(b)(5)  of  Regulation 
Y.  These  activities  would  be  conducted 
in  Fargo,  Bismarck,  Dickinson,  Grand 
Forks,  all  located  in  North  Dakota,  and 
elsewhere  in  the  United  States.  The 
location  of  the  nonbank  offices  would 
be  Fargo,  Bismarck,  Dickinson,  Grand 
Forks,  all  located  in  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29337  Filed  12-10-85;  8:45  am] 

BILUNG  CODE  621(M)1-II 


Mobile  National  Corp.,  et  al. 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifially 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
1, 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1 .  Mobile  National  Corporation, 
Mobile,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Mobile,  N.A.,  Mobile,  Alabama. 
Comments  on  this  application  must  be 
received  not  later  than  January  3, 1986. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  F&M  Bankshares  of  Reedsburg,  Inc., 
Reedsburg,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Farmers  and  Merchants  Bank, 
Reedsburg,  Wisconsin. 

2.  Princeton  National  Bancorp,  Inc., 
Princeton,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Genoa 
State  Bank,  Genoa,  Illinois.  Comments 
on  this  application  must  be  received  not 
later  than  January  2, 1986. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelarb,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Texas  Commerce  Bankshares,  Inc., 
Houston,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Texas  Commerce 
Banks,  Newark,  Delaware,  a  de  novo 
bank. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street, 
Sanfrancisco,  California  94105: 

1.  Crown  National  Bancorp,  San  Jose, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Crown  National  Bank, 
San  Jose,  California  (in  organization). 
Comments  on  this  application  must  be 
received  not  later  than  December  25, 
1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5. 1965. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29336  Filed  12-10-85;  6:45  am] 
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First  Busey  Corp.;  Formation  of: 
Acquisition  by;  or  fterger  of  Bank 
Holding  Companies 

The  company  listfed  in  this  notice  has 
applied  for  the  Boaid's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  IT  (12  CFR  225.24)  to 
become  a  bank  hole  ing  company  or  to 
acquire  a  bank  or  b  tnk  holding 
company.  The  facto  rs  that  are 
considered  in  actinj  on  the  applications 
are  set  forth  in  secti  on  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  apphcation  is  available  for 
.  immediate  inspectic  n  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  afco  be  available  for 
inspection  at  the  off  ces  of  the  Board  of 
Governors.  Interestc  d  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  thej  offices  of  the  Board 
of  Governors.  Any  c  snmient  on  an 
application  that  reqi  lests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  <iot  suffice  in  lieu  of 
a  hearing,  identifyin ; 
questions  of  fact  tha  t  • 


summarizing  the  evi^  lence  that  would  be 
presented  at  a  hearii  ig. 

Comments  regard!  ng  this  application 
must  be  received  no  later  than 
December  21, 1985. 

A.  Federal  Reservi  t  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street]  " 
60690: 

1.  First  Busey  Corj  ^oration,  Urbana, 
Illinois;  to  acquire  IC  D  percent  of  the 
voting  shares  of  Fan  lers  State  Bank  of 
Heyworth,  Heywortli,  Illinois. 

Board  of  Governors  <  f  the  Federal  Reserve 
System,  December  9, 1^. 
James  McAfee, 

Associate  Secretary  of  he  Board. 
[FR  Doc.  85-29527  Filec 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  t>e  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  21, 1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street  Dallas,  Texas 
75222: 

1.  Woodviile  Bancshares,  Inc.,  Waco, 
Texas:  to  acquire  99.75  percent  of  the 
voting  shares  of  The  First  State  Bank. 
Colmesneil,  Texas. 

Beard  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-29526  Filed  12-10-65;  11:01  amj 
BIUJNO  CODE  S310-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Commission  on  the  Evaluation  of  Pain; 
Postponement  of  Meeting 

agency:  Department  of  Health  and 
Human  Services. 

ACTION:  Notice  of  postponement  of 
meeting. 

summary:  Notice  is  hereby  given  that 
the  meeting  of  the  Commission  on  the 
Evaluation  of  Pain  that  was  to  be  held  at 
the  National  Academy  of  Sciences. 
Board  Room,  2101  Constitution  Avenue, 
NW.,  Washington,  DC  20037,  on 
December  12  and  13, 1985,  has  been 
postponed.  The  meeting  will  be 
rescheduled  at  a  later  date.  The  original 
notice  of  this  meeting  appeared 
November  14, 1985  at  50  FR  47118. 

Dated:  December  9, 1985. 

Nancy  J.  Dapper, 

Executive  Director.  Commission  on  the 
Evaluation  of  Pain. 

(FR  Doc.  85-29538  Filed  12-10-85;  11:18  amj 

BILUNG  COOC  4190-1 1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[U-50822.  (i-52743,  ti-53122J 

Utati;  Conveyance  of  Public  Land; 
Reconveyed  Land  Opened  to  Entry 

Correction 

« 

In  FR  Doc.  85-22800  beginning  on  page 
38899  in  the  issue  of  Wednesday, 
September  25, 1985,  make  the  following 
corrections: 

1.  On  page  38899,  third  column,  ninth 
line  from  the  bottom,  "lots  through  5" 
should  read  "lots  1  through  5";  and  the 
eighth  line  from  the  bottom  should  read 

"NMsSVi.  NV4SV4swy4.  swy4Swy4 
swy4". 

2.  On  page  38900,  first  column,  fifth 
line  from  the  top,  'T.9S.,"  should  read 
"T.9N..". 

BILUNQ  CODE  1$05-01-«' 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species; 
Receipt  of  Application  for  Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities  , 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  etseq.): 

Applicant:  Arlan  R.  Vaughn,  Pueblo, 

CO— PRT-701392 

The  applicant  requests  a  permit  to 
import  two  pair  of  captive-bred  Mikado 
pheasant  [Syrmaticus  mikado)  from  Bert 
Willemsen  of  Surrey,  British  Columbia, 
Canada,  for  the  purpose  of  enhancement 
of  propagation. 

Applicant:  Dr.  Stephen  Bennett  Ruth, 
Pacific  Grove.  CA— PRT-702034 
The  applicant  requests  a  permit  to 
capture,  mark  and  release  adult  and 
juvenile  Santa  Cruz  long-toed 
salamanders  [Ambystoma 
wacrodactylum  croecum),  on  the 
property  of  Seascape  Uplands  in  Aptos. 
CA.  for  the  purpose  of  obtaining 
population  statistics  on  the  animals. 
Marking  will  be  by  toe-clipping  method. 
Applicant:  Joseph  D.  Ducote,  Pearl 
River,  LA— PRT-701791 
The  applicant  requests  a  permit  to 
purchase  2.2  captive-born  nene  geese 
[Nesochen  [=^Branta\  sandvicensis), 
from  Mr.  David  Monuszko  of  Poulsbo. 
WA,  for  the  purpose  of  enhancement  of 
propagation. 

Applicant:  Brookfield  Zoo,  Chicago 
Zool.  Society,  Brookfield,  II^-PRT- 
701654 
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50685 


The  applicant  requests  a  permit  to 
export  1.0  captive-bom  margay  [FeJis 
wiedii]  to  Regent's  Park.  London. 
England,  for  the  purpose  of 
enhancement  of  propagation. 

Applicant:  Carlos  Vela.  Laredo  TX — 

PRT-701687 

The  applicant  requests  a  permit  to 
import  one  personal,  'sport-hunted 
trophy  of  a  bontebok  [Damaliscus 
dorcas  dorcas),  culled  from  the  captive 
herd  of  Mr.  Phil  van  der  Merwe, 
Skietkuil,  South  Africa,  for  the  purpose 
of  enhancement  of  propagation. 
Applicant:  Norman  E.  Speer,  Laredo. 

TX— PRT-701686 

The  applicant  requests  a  permit  to 
import  one  personal,  sport-hunted 
trophy  of  a  bontebok  (Damaliscus 
dorcas  dorcas),  culled  from  the  captive 
herd  of  Mr.  Phil  van  der  Merwe, 
Skietkuil,  South  Africa,  for  the  purpose 
of  enhancement  of  propagation. 
Applicant:  John  L  Harvill,  Perris,  CA — 

PRT-701945 

The  applicant  requests  a  permit  to 
import  one  personal,  sport-hunted 
trophy  of  a  bontebok  [Damaliscus 
dorcas  dorcas),  culled  from  the  captive 
herd  of  Mr.  F.  Bowker,  Grahamstown. 
South  Africa,  for  the  purpose  of 
enhancement  of  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road. 
Arlington.  Virginia  22201,  or  by  writing 
to  the  Director  of  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  written 
views,  arguments,  or  data  to  the  Director 
at  the  above  address.  Please  refer  to  the 
appropriate  PRT  number  when 
submitting  comments. 

Dated:  December  4, 1985. 
R.  K.  Robinson, 

Chief,  Branch  of  Permits,  Federal  Wildlife 

Permit  Office. 

[FR  Doc.  85-29373  Filed  12-10-65;  8:45  am] 

BILUNG  CODE  4310-5S-W 


Endangered  and  Threatened  Species; 
Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mamma!  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.,  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  and  the 
regulations  governing  marine  mammals 


and  endangered  species  (50  CFR  Parts 
17  and  18). 
Applicant 

Name:  Manitoba  Dept.  of  Business 

Development  and  Tourism,  7-155 

Carlton  Street,  Winnipeg,  Manitoba. 

Canada— File  no.  PRT-693086. 

Type  of  Permit:  Public  Display. 

Name  and  Number  of  Animals:  Polar 
bear  [Ursus  maritimus)  -1. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
import  this  animal  for  display  at  a 
shopping  mall  promotion  called 
"Showcase  Canada"  in  Atlanta.  GA  and 
possible  elsewhere. 

Source  of  Marine  Mammals  for 
Display:  One  mounted  specimem  taken 
by  a  licensed  Inuit  in  the  Northwest 
territories.  Canada.  1984. 

Period  of  Activity:  February — March 
1986. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application(s), 
or  requests  for  a  public  hearing  on  this/ 
these  application(s]  should  be  submitted 
to  the  director,  U.S.  Fish  and  Wildlife 
Service  (FWPO),  1000  North  Glebe 
Road,  Room  611,  Arlington,  Virginia 
22201,  within  30  days  of  the  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  speciRc  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application(s)  are 
available  for  review  during  normal 
business  hours  (7:45  am  to  4:15  pm)  in 
Room  601  N.  Glebe  Road.  Arlington, 
Virginia. 

Dated:  December  4, 1985. 
R.  K.  Robinson, 

Chief  Branch  of  Permits,  Federal  Wildlife 

Permit  Office. 

|FR  Doc.  85-29374  Filed  12-10-85;  8:45  am] 

BILLING  CODE  4310-S5-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub-No.  277X)] 

Burlington  Northern  Railroad  Co. 
Abandonment  Exemption;  Escambia 
County,  FL;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  line  of  railroad  between 


Station  97  +  72  near  Pensacola.  and 
Station  163  -t-  00  near  Pensacola.  a 
distance  of  approximately  6,528  track 
jeet,  in  Escambia  County.  FL 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines,  and  (2)  that  no  formal  complaint 
flled  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complaint  within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  bandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  380  LC.C.  91 
(1979). 

The  exemption  will  be  effective 
January  10, 1986  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  23, 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  31, 
1985,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M.  Lee. 
3800  Continental  Plaza,  777  Main  Street, 
Fort  Worth,  TX  76102. 

If  the  notice  of  Exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  December  5, 1985 

By  the  Commission,  Heber  P.  Hardy, 

Director.  Office  of  Proceedings. 

James  H.  Bayne, 

Secretary. 

[FR  Doc.  85-29368  Filed  12-10-85;  8:45  am] 

BILLING  CODE  7D3S-«t-M 


[Finance  Docket  No.  30751] 

Gulf  and  Mississippi  Railroad  Corp^ 
Trackage  Rights;  Burlington  Northern 
Railroad  Co.;  Exemption 

Burlington  Northern  Railroad 
Company  has  agreed  to  grant  overhead 
trackage  rights  to  Gulf  and  Mississippi 
Railroad  Corporation  between  Tupelo, 
MS  and  New  Albany.  MS.  a  distance  of 
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28.93  miles,  which  inc  udes  4.37  miles  of 
side  track.  The  tracka;  e  rights  are 
effective  on  Novembei  28, 1985. 

This  notice  is  filed  u  nder  49  CFR 
1180.2(d)(7).  Petitions  1o  revoke  the 
exemption  under  49  U  S.C.  10505(d)  may 
be  filed  at  any  time.  T  le  fihng  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  Deceint)er  6. 19^. 

By  Ihe  Coininissioa  He  jer  P.  Hardy. 
Director.  Office  of  Procee  iings. 
(amea  H.  Bayne. 
Secretary. 
(KR  Doc.  85-29378  Filed  li-10-85;  8:45  am] 

BiUJNGCOOE  703$-0t-M 


MERIT  SYSTEMS  PROlTECTION 
BOARD 

Issuance  of  Orders  Urjder  Section 
1205<e)  Regarding  Regulation  Review 

agency:  Merit  System^  Protection 
Board. 

actwn:  Notice  of  ordei , 


SUMKUAV:  5  U.S.C  120J  (e)  authorizes 
the  Board  to  review  ruli  >s  and 
regulations  issued  by  tlje  Office  of 
Personnel  Management!  (OPM)  and  their 
implementation  by  othe  r  federal 
agencies  in  order  to  det  ;rmine  if  they 
have  required  or  would  require  any 
federal  employee  to  cor  imit  a  prohibited 
personnel  practice  in  vi  ilation  of  5 
U.S.C.  2303(b).  Charlotti  >.  E.  Larson  has 
petitioned  the  Board  pu  •suant  to  5 
U.S.C.  1205(e)(1)(B)  to  n  view  the 
implementation  of  Fede  -al  Persormel 
Manual  (FPM)  Bulletin  1  Jo.  296-56  which 
has  since  been  incorpor  ited  in  FPM 
Supplement  296-33.  FPN  [  Bulletin  No. 
296-56,  which  was  issuf  d  by  OPM 
September  7. 1984.  inter  jrets  personnel 
actions  resulting  from  P  ib.  L.  98-369, 
"Deficit  Reduction  Acti(  m  of  1984."  After 
considering  the  initial  r(  quest,  the  Board 
determined  on  Novembi  t  21. 1985,  that 
the  petition  shall  be  der  ied. 


I  INFORMATI  ON 


FOR  FURTHER 

Williams  Cardoza.  Offi(Je 
Counsel.  Merit  Systems 
Board.  1120  Vermont  A^nue, 
Washington.  DC  20419, 


Datpd:  December  4, 1985 
Heribert  E.  Ellingwood, 
Chairman. 
|FR  Doc.  85-29197  Filed  12- 

BILUNG  COfX  7400-01-M 


CONTACr. 

of  General 
'rotection 
.NW.. 
202)  653-8911. 


10-85;  8:45  am] 


NATIONAL  CAPITAL  PLANNING 
COMIMISSION 

Establishment  of  Agency  SES 
Performance  Review  Board  and 
Names  of  Board  Members 

Section  4314(c)  of  Title  5.  U.S.C.  (as 
amended  by  the  Civil  Service  Reform 
Act  of  1978)  requires  that  each  agency 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards  (PRB)  to 
review,  evaluate  and  make  a  final 
recommendation  on  performance 
appraisals  assigned  to  individual 
members  of  the  agency's  Senior 
Executive  Service.  The  PRB  established 
for  the  National  Capital  Planning 
Commission  also  makes 
recommendations  to  the  agency  head 
regarding  SES  Performance  awards, 
ranks  and  bonuses.  Section  4314(c)(4) 
requires  that  notice  of  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Register. 

The  following  persons  have  been 
appointed  to  serve  as  members  of  the 
Performance  Review  Board  for  the 
National  Capital  Planning  Commission: 
Reginald  W.  Griffith.  Donald  F.  Bozarth. 
Robert  E.  Gresham,  Jean  McKee. 
Richard  Petrocci. 

For  further  information  regarding  SES 
Performance  Review  Board  contact; 
Malcolm  L  Trevor.  Special  Assistant  to 
the  Executive  Director,  National  Capital 
Planning  Commission,  1325  G  Street. 
N.W..  Suite  1003.  Washington.  D.C. 
20576. 

Rae  N.  Allen. 
Secretary  to  the  Commission. 

December  5. 1985. 
[FR  Doc.  85-29344  Filed  12-10-65;  a-45  am] 

BiLUNG  CODE  7SaO-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associate  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and.  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 


staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number.  CE  410-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Design  of  an 
Independent  Spent  Fuel  Storage 
Installation  (Dry  Storage)"  and  is 
intended  for  Division  3.  "Fuels  and 
Materials  Facilities."  It  is  being 
developed  to  provide  guidance 
acceptable  to  the  NRC  staff  for  use  in 
the  design  of  a  dry-storage  independent 
spent  fuel  storage  installation.  This 
guide  endorses,  with  certain  exceptions 
and  modifications.  ANSI/ANS  57.9- 
1984.  "Design  Criteria  for  an 
Independent  Spent  Fuel  Storage 
Installation  (Dry  Storage  Type)." 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule]  and  the  draft 
value/impact  statement  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch. 
Division  of  Rules  and  Records.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000.  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  1717  H  Street.  NW..  • 
Washington,  DC.  Comments  will  be 
most  helpful  if  received  by  February  7, 
1986. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street.  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Director,  Division  of 


BEST  COPY  AVAILABLE 
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Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland  this  4th  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Ariotto, 

Director,  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  85-29385  Filed  12-10-85;  8:45  am] 

BILUNG  CODE  7990-01-M 

-[Docket  No.  50-322] 

Long  Island  Lighting  Co.;  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  a  request  by  the  licensee 
for  an  amendment  to  Facility  Operating 
License  NPF-36,  issued  to  the  Long 
Island  Lighting  Company,  for  operation 
of  the  Shoreham  Nuclear  Power  Station, 
located  in  Suffolk  County,  New  York. 
The  Notice  of  Consideration  of  Issuance 
of  Aniendment  was  published  in  the 
Federal  Register  on  November  6, 1985 
(50  FR  46214). 

Condition  2.C(8)  of  License  NPF-36. 
dated  July  3, 1985,  states  that  "Prior  to 
November  30, 1985  the  licensee  shall 
environmentally  qualify  all  electrical 
equipment  accordiing  to  the  provisions  of 
10  CFR  50.49."  The  licensee  requested 
an  extension  beyond  November  30, 1985 
for  certain  components  in  the  hydrogen 
recombiners  and  certain  ventilation 
damper  actuators  totaling  13  pieces. 

The  licensee  requested  an  extension 
until  November  30, 1986  for  the 
completion  of  qualification  of  the 
hydrogen  recombiners  and  an  extension 
until  August  31, 1986  for  the  completion 
of  qualiHcation  of  the  damper  actuators. 
Considering  that  (1)  the  delay  in  the 
qualification  of  these  items  was  beyond 
the  control  of  the  licensee,  (2)  the  actual 
testing  has  been  completed,  (3)  the 
licensee  is  in  the  process  of  installing 
the  new  equipment  and  (4)  the  need  for 
an  extension  beyond  November  30, 1985 
is  based  solely  on  delays  in  the 
completion  of  the  qualification 
documentation  packages,  the  staff  and 
the  Commission  have  found  that  the 
licensee  has  provided  a  satisfactory 
basis  to  demonstrate  the  exceptional 
nature  of  the  case. 

However,  the  Commission  does  not 
believe  that  the  length  of  the  extensions 


requested  by  the  licensee  are  warranted, 
given  the  success  other  licensees  have 
had  in  qualifying  similar  equipment. 
Furthermore,  the  licensee  has  verbally 
informed  the  staff  that  the  equipment 
successfully  completed  the  qualification 
test  program  in  late  October  1985.  The 
Commission  believes  that  an  extension 
until  December  31, 1985,  should  be 
sufficient  to  allow  the  licensee  to 
complete  the  qualification 
documentation  packages.  Accordingly, 
the  Conmiission  has  denied  the 
licensee's  request,  but  has  approved  an 
extension  imtil  December  31, 1985. 

By  January  6, 1986,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room  1717  H  Street.  NW.. 
Washington.  DC.  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Anthony 
F.  Earley,  Jr.,  Esq.,  Long  Island  Lighting 
Company,  175  East  Old  Country  Road, 
Hickville,  New  York  11801. 

For  further  details  with  respect  to  this 
action  see  (1)  the  licensee's  extension 
request  to  the  Commission  dated 
September  26, 1985,  (2)  the  application 
for  amendment  dated  October  21, 1985, 
and  (3)  the  Commission's  letter  to  the 
licensee  dated  November  14. 1985, 
which  are  avaialble  for  public 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street,  NW., 
Washington  DC,  and  at  the  Shoreham- 
Wading  River  Public  Library,  Route  25A, 
Shoreham,  New  York  11786. 

Dated  at  Bethesda.  Maryland  this  6th  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director,  BWR  Project  Directorate  No.  4, 
Division  of  BWR  Licensing. 
[FR  Doc.  85-29386  Filed  12-10-85;  8:45  am) 

BILLING  CODE  75MM>1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comments:  USITC 
Determination  Regarding  Certain 
Aramid  Fiber 

On  November  26, 1985.  the  United 


States  International  Trade  Commission 
referred  to  the  President  for  review  its 
determination  that  there  is  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation  into  the 
United  States,  and  in  the  sale,  of  certain 
aramid  fiber  manufactured  abroad  using 
a  process  which,  if  practiced  in  the 
United  States,  would  infringe  the  claims 
of  a  U.S.  patent.  The  Commission  found 
that  the  importation  of  the  aramid  fiber 
has  the  tendency  to  injure  substantially 
an  efficiently  and  economically 
operated  U.S.  industry.  The  Commission 
directed  the  U.S.  Customs  Service  to 
exclude  aramid  fiber  produced  abroad 
by  the  respondents  from  entry  into  the 
United  States. 

Under  section  337(g),  the  President 
may  disapprove  the  Commission's 
determination  for  policy  reasons  within 
sixty  days  following  receipt  of  the 
determination  and  record.  If 
disapproved  by  the  President,  the 
determination,  and  any  order  issued 
under  its  authority,  would  be  without 
force  or  effect.  The  determination  and 
related  orders  become  final 
automatically  following  the  sixty  day 
review  period,  if  the  President  has  not 
disapproved.  The  President  also  may 
approve  the  determination,  making  it. 
and  any  order  issued  imder  its  authority, 
final  on  the  date  the  Commission 
received  notice. 

Interested  parties  may  submit 
comments  concerning  foreign  or 
domestic  policy  issues  that  should  be 
considered  by  the  President  in  making 
his  decision  regarding  this  case.  Parties 
commenting  on  domestic  policy  issues 
should  refer  to  the  portion  of  the 
Commission's  record  in  which  that  issue 
is  discussed.  Parties  should  give  thier 
reason  for  submitting  comments 
regarding  a  domestic  policy  issue  if  that 
issue  was  not  presented  to  the 
Commission  for  its  consideration. 

Comments  of  more  than  15  letter-sized 
pages,  including  attachments,  will  not  be 
accepted.  Twenty  copies  of  the 
submission  must  be  provided. 
Comments  must  be  delivered  by  the 
close  of  business,  Friday,  December  27, 
1985,  to  the  Secretary,  Trade  Policy  Staff 
Committee,  Room  521.  600 17th  Street 
NW..  Washington,  DC.  20506.  For  further 
information,  call  Alice  Zalik  (202)  395- 
3432. 

Donald  M.  Phillips, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  85-29196  Filed  12-10-85:  8:45  am] 

BILLINO  CODE  31«M)1-« 


50988 


SECURITIES  AHO  EXCHANGE 
COMMISSION 

[R«l«aM  No.  3S423931;  70-7190] 


Maul  Electric 
Acquisition  of 
Limited 


Co 


Limited;  Proposed 
Nolokal  Electric  Co., 


December  3, 1965 
Maui  Electric 
("MECO").  210 
Kahului,  Maui 
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Company,  Limited 
I  (amehameha  Avenue, 
,  ^awaii  96732.  filed  an 
application  puniuant  to  section  9(a)(2) 
and  10  of  the  Piiblic  Utility  Holding 
Company  Act  o  1935  ("Act")  requesting 
Commission  ap  irovai  of  its  proposed 
acquisition  of  a  1  of  the  outstanding 
conunon  stock  cf  Molokai  Electric 
Company,  Limil  ed  ('MOECO"). 

MECO,  an  ele  ctric  utility  company 
providing  electi  c  service  to  the  islands 
of  Maui  and  Lai  ai  in  the  State  of 
Hawaii,  is  a  wh  )lly  owned  subsidiary  of 
Hawaiian  Electi  ic  Company.  Inc. 
("HECO").  an  o  )erating  public  utility 
also  incorporate  d  in  Hawaii  that 
provides  electrii  services  to  the  Island 
of  Oahu.  HECO  is  a  wholly  owned 
subsidiary  of  Hawaiian  Electric 
Industries.  Inc.  (  HEI").  and  an  exempt 
holding  compan  r  under  section  3(a)(1)  of 
the  Act.  HECO  ^as  another  wholly 
owned  public  utility  subsidiary.  Hawaii 
Electric  Light  Cqmpany,  Inc.  ("HELCO"), 
which  provides  electric  services  to  the 
Island  of  Hawai .  The  companies  in  this 
a^iliated  group  |  irovide  electric  utility 
services  solely  i^ithin  the  State  of 
Hawaii.  HEI  hasi  two  other  wholly 
owned  subsidiai  ies,  HEI  Investment 
Corp.  ("HEUC").  which  invests  in 
securities  and  assets  of  other 
corporations,  and  Hawaiian  Electric 
Renewable  Systi  ms.  Inc.  ("HERS"), 
organized  to  owi  i  and/or  operate 
alternate  energy  or  cogeneration 
facilities.  MOECO  is  a  small 
independent  ele(  trie  utility  providing 
service  to  the  Ishnd  of  Molokai.  MECO, 
MOECO.  HECO,  HEI,  HELCO,  HEIIC, 
and  HERS  are  al  Hawaii  corporations. 
The  form  of  this  proposed  transaction 
is  a  merger  unde  •  which  MECO  would 
acquire  all  of  the  outstanding  common 
stock  of  MOECC ,  which  would  continue 
as  the  surviving  i  orporation.  MECO  will 
organize  a  new  I-  'awaii  corporation, 
New  Meco,  Inc.  (['NEW  MECO"),  which 
will  serve  as  the  vehicle  for  the  merger. 
MECO  will  provi  ie  NEW  MECO  with 
sufficient  cash  to  carry  out  the  merger. 
NEW  MECO  wil  then  merge  into 
MOECO,  each  outstanding  share  of 
common  stock  of  MOECO  will  be 
exchanged  for  ca  jh  in  the  amount  of  $24 
per  share,  and  th  ;  common  stock  of 
NEW  MECO  will  be  converted  into  an 
equal  number  of  hares  of  common 


UMI 


stock  of  MOECO.  As  a  result,  the 
present  shareholders  of  MOECO  will 
receive  cash  in  the  amount  of  $24  per 
share  for  each  of  their  shares  of  common 
stock  of  MOECO,  for  a  total  price  of 
$567,960,  and  MECO  will  become  the 
owner  of  all  of  the  outstanding  common 
stock  of  MOECO,  the  surviving 
corporation.  Any  stockholder  of 
MOECO  who  dissents  from  the  merger 
and  perfects  his  dissenter's  rights  will 
be  entitled  to  claim  the  fair  market  value 
of  his  MOECO  shares  in  cash. 

HECO.  MECO  and  HELCO  presently 
provide  electric  service  to  the  principal 
islands  of  the  State  of  Hawaii,  which 
contain  approximately  95%  of  the  state's 
total  population.  The  County  of  Maui 
includes  the  Islands  of  Maui,  Lanai  and 
Molokai.  MECO  already  provides 
service  to  the  Islands  of  Maui  and  Lanai. 
MECO  asserts  that  if  it  could  also  serve 
Molokai.  certain  economies  of  scale  and 
efficiencies  of  operation  would  be 
realized  which  would  benefit  the 
ratepayers  of  Molokai.  MECO  is 
studying  the  possibility  of  a  three-island 
underwater  cable  system  linking  Maui, 
Molokai  and  Lanai  that  would  allow  all 
power  for  the  three  to  be  generated  by 
MECO  power  plants  on  Maui;  only 
transmission  and  distribution  systems 
would  be  required  for  Molokai  and 
Lanai.  The  proposed  underwater  power 
cable  between  the  Islands  of  Manui  and 
Oahu  could  cross  the  Island  of  Molohai 
and  utilize  properties  of  MOECO.  The 
acquisition  could  thus  contribute  to 
physical  interconnection  of  the  HEI 
public  utility  companies.  MECO  also 
asserts  that  the  proposed  acquisition 
would  provide  Molokai  ratepayers  with 
a  more  stable  and  financially  secure 
electric  utility  company.  • 

According  to  the  application,  there  is 
no  ownership  or  other  connection  or 
affiliation  between  MOECO  and  the  HEI 
companies,  and  they  have  no  conunon 
directors.  The  purchase  price  of  $24  per 
share  for  the  MOECO  stock  has  been 
arrived  at  by  arm's-length  negotiation 
between  representatives  of  MECO  and 
representatives  of  MOECO,  and  has 
been  recommended  to  the  MOECO 
stockholders  by  the  MOECO  Board  of 
Directors.  The  merger  must  be  approved 
by  holders  of  75%  of  the  outstanding 
shares  of  MOECO  common  stock. 
MECO's  acquisition  of  MOECO's 
common  stock,  and  the  merger  of  NEW 
MECO  into  MOECO,  must  be  approved 
by  the  Hawaii  Public  Utilities 
Commission  ("PUC").  The  structure  of 
this  merger  transaction  was  designed  to 
permit  MECO  to  benefit  from 
substantial  unused  investment  tax 
credits  and  net  operating  losses  of 
MOECO.  PUC  approval  of  refinancing 
arrangements  with  certain  creditors  of 


MOECO  may  also  be  required.  No  other 
state  commission  and  no  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transaction.  No  commission 
will  be  paid  in  connection  with  the 
transaction.  The  only  fees  and  expenses 
which  will  be  incurred  by  HEI  and 
MECO  in  connection  with  the 
transaction  will  be  legal  fees  and  filing 
fees,  which  are  estimated  not  to  exceed 
$75,000. 

MECO  also  asserts  that  its  proposed 
acquisition  of  MOECO  is  consistent 
with  the  applicable  standards  of  section 
10  and  11  of  the  Act.  and  that  the 
acquisition  would  not  effect  its 
exemption  under  section  3(a)(1)  of  the 
Act. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  24, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  DC  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attomey-at-law,  by  certificate)  should 
be  filed  with  the  request.  Any  request 
for  a  hearing  shall  identify  specifically 
the  issues  of  fact  or  law  that  are 
disputed.  A  person  who  so  requests  will 
be  notified  of  any  notice  or  order  issued 
in  this  matter.  After  said  date  the 
application,  as  amended  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

)olm  Wheeler, 

Secretary. 

[FR  Doc.  85-29346  Filed  12-10-85;  8:45  am] 
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National  Fuel  Gas  Co.;  Seneca 
Resources  Corp.;  Proposed  Issuance 
of  Secured  Short-Term  Notes  to  Banks 
by  Subsidiary;  Guarantee  by  Holding 
Company;  Extension  of  Maturity 

December  4, 1985. 

National  Fuel  Gas  Company, 
("National"),  30  Rockefeller  Plaza.  Suite 
4545.  New  York.  New  York  10112,  a 
registered  holding  company,  and  its 
wholly  owned  subsidiary.  Seneca 
Resources  Corporation  ("Seneca").  10 
Lafayette  Square.  Buffalo.  New  York 
14203,  have  filed  a  declaration  with  this 
Commission  and  have  proposed  subject 
to  sections  6(a).  7. 12(b)  and  12(c)  of  the 
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Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rules  42,  45  and 
50(a)(2)  promulgated  thereunder. 

Pursuant  to  prior  orders  of  this 
Commission  (HCAR  No.  23427,  dated 
September  20, 1984,  and  HCAR  No. 
23842,  dated  September  26, 1985), 
Seneca  has  the  authority  to  issue  and 
sell  secured  short-term  notes  to 
RepublicBank  Houston.  National 
Association  ("RepublicBank")  and 
Citibank,  N.A.  ("Citibank")  in  an 
aggregate  principal  amount  of  up  to 
$119,625,000  outstanding  at  any  one  time 
pursuant  to  a  credit  agreement  ("Credit 
Agreement")  with  RepublicBank  and  a 
credit  arrangement  ("Credit 
Agreement")  with  Citibank. 

Under  the  terms  of  the  Credit 
Agreement  with  RepublicBank,  Seneca 
issued  and  sold  two  separate,  secured 
master  notes.  One  master  note  was 
issued  for  Seneca's  day-to-day 
operations.  The  other  master  note  was 
issued  for  the  benefit  of  a  joint  venture 
between  Seneca's  Houston  Division  and 
a  group  headed  by  Cashco  Oil  Company 
("Joint  Venture").  The  Joint  Venture  was 
formed  to  develop  certain  oil  and  gas 
leases  located  in  West  Delta  Blocks  17 
and  18,  located  offshore,  adjoining 
Paquemines  Parish,  Louisiana.  Similarly, 
under  the  terms  of  the  Credit  Agreement 
with  Citibank,  Seneca  issued  two 
separate  secured  master  notes  for  the 
same  respective  purposes.  The  current 
master  notes  will  mature  on  December 
31, 1985.  Repayment  of  outstanding 
amounts  is  guaranteed  by  National.  At 
October  31. 1985,  the  following 
aggregate  amounts  were  outstanding  to 
the  banks: 


Seneca 

Joint  Venture 

$2,000,000 

»33.500.000 

At  or  before  maturity,  Seneca  intends 
to  repay  the  $2,000,000  master  notes 
issued  on  its  own  behalf  with  internally 
generated  funds,  or  with  funds  borrowed 
from  the  system  ("System")  money-pool. 
Upon  repayment,  Seneca  does  not 
intend  to  renew  lines  of  credit  on  its 
own  behalf;  such  future  borrowings  will 
be  made  through  the  System  money- 
pool.  Seneca  and  National  now  seek 
authorization  that  will:  (1)  Allow 
Seneca,  on  behalf  of  the  Joint  Venture, 
to  renew  the  lines  of  credit  with 
RepublicBank  and  Citibank,  (2)  allow 
Seneca  to  borrow  an  aggregate  principal 
amount  of  up  to  $35,000,000  under  the 
lines  of  credit  on  behalf  of  the  Joint 
Venture,  (3)  allow  Seneca  to  guarantee 
repayment  of  all  amounts  borrowed  by 
the  Joint  Venture  under  the  Joint 
Ventures  lines  of  credit,  and  (4)  allow 
National  to  guarantee  repayment  of  all 


amounts  borrowed  for  the  benefit  of  the 
Joint  Venture  by  Seneca.  Seneca 
proposes  that  these  short-term 
borrowings  be  authorized  for  a  two-year 
period  from  December  30, 1985.  to 
December  30, 1987. 

Seneca  intends  to  use  the  proceeds 
from  the  lines  of  credit  to  repay  existing 
short-term  notes  of  the  Joint  Venture 
that  will  mature  on  December  31. 1985. 
Borrowings  under  those  notes  were 
incurred  to  drill  development  wells  on 
West  Delta  Blocks  17  and  18. 

Seneca  will  issue  and  sell  one  master 
note  to  RepublicBank  ("RepublicBank 
Note")  and  one  master  note  to  CitiBank 
("Citibank  Note")  (collectively  the  "Joint 
Venture  Notes").  The  master  note  issued 
to  each  bank  will  be  in  the  face  amount 
of  $35,000,000.  and  borrowings 
thereunder  will  be  made  for  the  benefit 
of  the  Joint  Venture.  Seneca  will  make 
borrowings  under  each  master  note,  but 
in  no  event  will  the  aggregate  principal 
amount  of  such  short-term  borrowings 
ever  exceed  the  amount  of  $35,000,000. 
Seneca  will  guarantee  repayment  of  the 
Joint  Venture's  borrowings  under  the 
Joint  Venture  Notes,  and  National  will 
continue  to  guarantee  Seneca's 
obligations  with  respect  to  the  Joint 
Venture  Notes. 

RepublicBank  and  Citibank  have 
indicated  their  preliminary  intention  to 
each  advance  a  maximum  principal 
amount  of  up  to  $17,500,000  to  Seneca  on 
behalf  of  the  Joint  Venture  under  their 
respective  master  notes  and  related 
agreements. 

The  Notes  will  bear  interest  at  the 
prime  rate  of  interest  at  RepubhcBank 
and  at  the  base  rate  of  interest  at 
Citibank,  as  each  may  fluctuate  from 
time  to  time,  or,  at  Seneca's  option,  at  an 
alternate  rate  ("Alternate  Rate").  The 
Alternate  Rate  will  be  determined  by 
each  of  the  banks  in  their  sole  discretion 
and  offered  to  Seneca  at  certain  times. 
Seneca  will  have  the  option  to  either 
borrow  or  reborrow  all,  or  a  portion  of 
the  funds  from  RepublicBank  at  the 
prime  rate  or  at  its  Alternate  Rate,  and 
from  Citibank  at  the  base  rate  or  at  its 
Alternate  Rate.  If  Seneca  chooses  to 
borrow  at  an  Alternate  Rate,  it  is 
expected  that  such  rate  will  remain 
fixed  for  a  period  of  time  ranging  from 
two  weeks  up  to  one  year,  but  in  no 
event  beyond  the  maturity  of  the  notes. 
In  the  past,  Seneca  has  taken  advantage 
of  the  Alternate  Rate  option  under  its 
credit  facilities  to  reduce  its  cost  of 
borrowings. 

Interest  on  all  borrowings  under  the 
RepublicBank  Note  will  be  payable  (i) 
quarterly,  (ii)  at  the  expiration  of  any 
Alternate  Rate  period,  (iii)  upon 
prepayment,  or  (iv)  at  final  maturity  of 
the  RepublicBank  Notes.  Because  of  the 


volatile  short-term  market  interest  rates 
observed  in  past  years,  the  Credit 
Agreement  will  contain  an  interest 
recapture  provision  if  the  prime  rate  or 
Alternate  Rate  should  exceed  the 
maximum  lawful  rate  imposed  by  state 
or  federal  law. 

Interest  on  the  Citibank  Note  will  be 
payable  at  final  maturity  of  the  note  and 
as  follows:  (i)  For  the  borrowings  at  the 
base  rate,  interest  is  payable  upon  the 
earlier  of:  (a)  the  end  of  each  calendar 
quarter,  (b)  prepayment,  or  (c)  selection 
of  the  Alternate  Rate  option;  (ii)  for 
borrowings  at  the  Alternate  Rate, 
interest  is  payable  at  the  end  of  each 
option  period  chosen,  however,  if  the 
option  period  should  be  longer  than 
three  months,  accrued  interest  will  be 
payable  at  the  end  of  each  three-month 
period  accruing  during  the  option  period, 
and  at  the  end  of  the  option  period;  and 
(iii)  any  management  fee  accrued  is 
payable  at  the  end  of  each  calendar 
quarter. 

All  borrowings  outstanding  at  the 
prime  and  base  rates  will  be  prepayable 
in  whole  or  in  part  at  any  time  without 
penalty  or  premium.  Because  the 
Alternate  Rate  will  be  determined  by 
available  market  instruments  such  as 
Certificates  of  Deposit,  if  an  Alternate 
Rate  is  chosen,  the  borrowings 
outstanding  at  each  Alternate  Rate  will 
not  be  prepayable,  or  will  be  prepayable 
at  the  option  of  the  lending  bank  only 
upon  the  payment  of  an  additional 
amount  designed  to  compensate  such 
bank  for  actual  expenses  or  losses 
incurred  because  of  the  prepayments. 
Since  Alternate  Rate  borrowings  may 
not  be  prepayable  in  certain 
circumstances,  Seneca  will  not  utilize 
them  unless  it  anticipates  the  need  for 
the  funds  during  the  period  for  which  the 
Alternate  Rate  is  effective. 

When  borrowings  are  made  at  the 
prime  and  base  rates,  there  will  be  no 
commitment  fees,  commission,  or 
required  compensating  balances.  As  a 
result,  Seneca's  effective  cost  of 
borrowing  under  the  RepublicBank 
credit  facility  will  be  the  prime  rate  at 
RepublicBank  (9.5%  as  of  October  31. 
1985)  or  the  Alternate  Rate  quoted  by 
RepublicBank  from  time  to  time  (9.31% 
for  30  days  quoted  on  October  30, 1985). 
Citibank  will  charge  a  management  fee 
on  all  borrowings  outstanding  at  the 
Alternate  Rate  equal  to  one  half  of  one 
percent  during  all  periods  when 
borrowings  are  outstanding  at  the 
Alternate  Rate. 

The  effective  cost  of  borrowing  for 
Seneca  under  the  Citibank  credit  facility 
will  be  equal  to  the  base  rate  at  Citibank 
(9.5%  as  of  October  31. 1985)  or  the 
Alternate  Rate,  adjusted  by  the 
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management  fee.;  (8.84%  in  effect  on 
October  31. 1985,  for  a  SfRlay  period). 
Seneca  will  be  o&ligated  to  pay  the 
reasonable  fees  and  expenses  of  counsel 
for  RepublicBank  and  Citibank. 

The  RepublicBank  Note  and  the 
Citibaiik  Note  evidencing  the 

I  Joint  Venture  are 
I  by  the  leases  in  West 
id  IB,  in  which  the 
I  an  interest.  The 
borrowings  of  th^  Joint  Venture  will 
continue  to  be  secured.  The  Joint 
Venture's  borroMings  are  being 
excluded  from  \hk  System's  Money-Pool 
and  are  being  seQured  by  its  assets 
because  the  amount  of  unsecured  debt 
the  Consolidated  system  may  have 
outstanding  at  anjy  one  time  is  limited  to 
25%  of  the  Systents  capitalization 
(HCAR  No.  2267a  October  15, 1982). 
These  borrowing)  are  being  made  on  a 
secured  basis  so  I  hat  the  borrowing 
capacity  of  other  System  companies  will 
not  be  impaired. 

Repayment  of  tne  borrowings  is 
expected  to  be  made  within  a  two-year 
period  and  will  b^  funded  through  the 
production  and  sdle  of  proved  reserves 
from  the  Joint  Venture's  leases  in  West 
Delta  Blocks  17  a«d  la  Thus,  Seneca 
and  National  request  that  the 
Commission  authirize  Seneca  to  borrow 
under  the  lines  of  Icredit  from  December 
30. 1985,  through  pecember  3a  1987. 

The  declaration  of  any  amendments 
thereto  are  available  for  public 
inspection  througl  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  te  comment  or  request 
a  hearing  should  labmit  their  views  in 
writing  by  December  27, 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Wasliington.  DC  20549. 
and  save  a  copy  <m  the  declarants  at 
the  addresses  spe^iified  above.  Proof  of 
service  (by  affidatit,  or  in  case  of  an 
attorney  at  law,  bV  certificate)  should  be 
filed  with  Ae  reqilest.  Any  request  for  a 
hearing  shall  identify  specificaUy  the 
issues  of  fact  or  la^  that  are  disputed.  A. 
person  who  so  reduests  will  be  notified 
of  any  hearing,  if  (  rdered,  and  will 
receive  a  copy  of )  jiy  notice  or  order 
issued  in  this  matter.  After  said  date.  Ae 
declaration,  as  it  iay  be  amended,  may 
be  permitted  to  befcome  effective. 

For  the  Cammissuii,  l»y  the  Division  of 
Investment  Managrttoit  pursuant  to 
delegated  authority. 

John  Wheelar, 

Secretary. 

(FR  Doc.  85-29347  Piled  12-1(>-«5;  8:45  am] 
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[RateaM  No.  3S-23932;  70-7015] 

New  England  Powar  Co.;  Pi^oposed 
ISMNM«M  «id  Sale  (rf  PrefarrMi  Stock 
and  of  Ganaral  and  Hafuwdlng 
Mortgage  Bonds;  Issuance  and  Pledge 
of  First  Mortgage  Bonds;  Hnancing  of 
PoMuMon  Control  FacMtias;  Exception 
From  Competitive  Bidding 

December  3, 1885. 

New  England  Power  Company 
("NEP"),  25  Research  Drive. 
Westborough,  Massackusetts,  an 
electric  utility  subsidiary  of  New 
England  Electric  System,  a  registered 
holding  company,  has  filed  with  this 
Commission  a  post-effective  amemiment 
to  the  application-declaration  in  this 
proceeding  pursuant  to  sections  6(a),  7, 
9(a),  and  10  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
50  promulgated  thereunder. 
NEP  previously  requested 
authorization  in  this  proceeding  to 
implement  a  general  financing  plan 
during  the  period  ending  Decernber  31. 
1986,  calling  for  one  or  more  issues  of 
securities  in  an  aggregate  amount  not 
exceeding  $100  million  (not  including  the 
issue  of  Pledged  Bonds  pursuant  to  (iv) 
below),  including:  (1)  The  issuance  and 
sale  of  one  or  more  series  of  additional 
preferred  stock  in  an  aggregate  par 
value  not  exceeding  $50  miUion^  (ii)  the 
execution  of  one  or  more  loan 
agreements  with  issuing  authorities  in 
an  aggregate  principal  amount  not 
exceeding  $50  million  in  connection  with 
the  issue  of  pollution  control  revenue 
bonds  on  behalf  of  NEP;  (iii)  the 
issuance  and  sale  of  one  or  more  series 
of  General  and  Refunding  Mortgage 
Bonds  ("G&R  Bonds")  in  an  aggregate 
principal  amount  that,  when  aggregated 
with  the  par  value  of  any  additional 
preferred  stock  issued,  will  not  exceed 
$100  million  (all  or  a  portion  of  which 
may  be  issued  in  connection  with  the 
issuance  of  pollution  control  revenue 
bonds);  and  (iv)  the  issuance  and  pledge 
of  one  or  more  series  of  First  Mortgage 
Bonds  aggregating  not  in  excess  of  the 
amount  of  additional  G&R  Bonds  issued. 

By  order  in  this  proceeding  dated 
October  31. 1985  (HCAR  No.  23889),  NEP 
was  authorized  to  engage  in  the 
following  transactions  as  to  which  the 
record  had  been  completed:  (a)  "Hie 
execution  of  a  loan  agreement  with  the 
Connecticut  Development  Authority 
("CDA")  in  the  principal  amount  of  $38.5 
million  in  connection  with  the  issue  of 
pollution  control  revenue  bonds  on 
behalf  of  NEP;  (b)  the  issue  of  a  series  of 
additional  G&R  Bonds  in  a  principal 
amount  equal  to  the  principal  amount  of 
the  above-referenced  loan  a^eement  to 
secure  payment  of  NEFs  loan 


obligations  thereunder;  and  (c)  the  issue 
and  pledge  of  a  series  of  First  Mortgage 
Bonds  in  an  equal  principal  amount  as 
the  additional  G&R  Bonds  proposed  to 
be  issued.  Jurisdiction  was  reserved 
over  the  remainder  of  NEP's  proposed 
financing  plan. 

By  post-effective  amendment,  NEP 
now  proposes  that  the  amount  of  loan 
agreements  with  issuing  authorities 
-  aggregate  up  to  $100  million  (rather  than 
$50  million),  including  the  $38.5  million 
previously  authorized.  As  described 
before  in  this  proceeding,  additional 
G&R  Bonds  are  proposed  to  be  issued  to 
finance  NEP's  share  of  pollution  control 
facilities  at  the  Seabrook  and  Millstone 
nuclear  projects.  These  bonds  will  be 
issued  in  connection  with  the  issuance 
of  long-term  polludon  control  revenue 
bonds  by  the  Industrial  Development 
Authority  of  the  State  of  New 
Hampshire  ("hBilDA")  in  die  case  of  the 
Seabrook  I  nuclear  project  and  the  CDA 
in  the  case  of  the  Millstone  3  nuclear 
project  (NHIDA  and  CDA  are 
hereinafter  referred  to  individually  and 
collectrvely  as  the  "Issuing  Authority"). 
'NEP's  share  of  these  expenses  and 
carrying  charges  is  currently  estimated 
to  be  approximately  $38.5  million  for  the 
Millstone  nuclear  project  and  $35  million 
for  the  Seabrook  nuclear  project.  As 
provided  in  a  loan  agreement  to  be  * 

entered  into  between  NEP  and  the 
Issuing  Authority,  the  proceeds  from  the 
sale  of  pollution  control  revenue  bonds 
by  the  Issuing  Authority  will  be  loaned 
to  NEP.  In  connection  with  the  issuance 
of  long-term  pollution  control  revenue 
bonds,  NEP  will  contemporaneously 
issue  a  corresponding  amount  of 
additional  G&R  Bonds  to  the  Issuing 
Authority  to  secure  payment  of  the 
principal  of,  premium,  if  any,  and 
interest  on  the  pollution  control  revenue 
bonds  issued  on  NEP's  behalf. 

NEP  has  requested  an  exception  from 
the  competitive  bidding  requirements 
pursuant  to  Rule  50(a)(5)  with  respect  to 
the  issue  of  additional  G&R  Bonds  in 
connection  with  the  execution  of  one  or 
more  loan  agreements  with  the  Issuing 
Authority. 

The  amended  application-declaration 
and  any  further  amendments  thereto  are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  26. 1965.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a  copy 
on  the  applicant-declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
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filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  now 
amended  or  as  it  may  be  further 
amended,  may  be  granted  and  permitted 
to  become  effective. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-29348  Filed  12-10-85;  8:45  am] 

BILUNG  COOC  MIO-OI-M 

[Release  No.  IC-14829  (File  No.  813-70)] 

Partners'  Deferral  Fund  and  Partners' 
Growth  Fund;  Application  for  an 
Amended  Order  Permitting  Certain 
Affiliated  Transactions  Involving 
Employees  Securities  Companies 

December  4, 1985. 

Notice  is  hereby  given  that  the 
Partners'  Deferral  Fund  and  Partners' 
Growth  Fund  (the  "Applicants").  1251 
Avenue  of  the  Americas,  Room  804,  New 
York.  NY  10020,  filed  an  application  on 
September  25, 1985,  for  an  amendment 
to  a  previous  order  issued  by  the 
Commission  (Investment  Company  Act 
Release  No.  14444,  April  1, 1985]  which 
pursuant  to  section  6(b)  of  the  Act 
exempts  Applicants  and  future  Annual 
Pools  ("Funds")  fi-om  various  provisions 
of  the  Act  as  "employees"  securities 
companies  within  section  2(a](13].  The 
amended  order  would  further  exempt 
the  Funds  from  section  17{d]  of  the  Act 
and  Rule  17d-l  thereunder  of  the  Act,  so 
that  the  partners  and  principals  of 
Coopers  &  Lybrand  who  are  participants 
in  the  Funds,  may  malce  certain  joint 
investments  with  the  Funds.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  representations 
contained  therein  and  to  the  Act  and  the 
rules  thereunder  for  the  text  of  all 
applicable  provisions  thereof. 

Applicants  state  that  each  of  them  is  a 
general  partnership  established 
pursuant  to  the  Partnership  Law  of  the 
State  of  New  York  whose  partners  are 
partners  or  principals  (collectively. 
"Partners")  of  Coopers  &  Lybrand  (the 
"Firm").  Each  Annual  Pool  of  each  of  the 
Funds  is  registered  under  the  Act  as  a 
closed-end,  non-diversified  management 
investment  company  whose  purpose  is 
to  enable  the  Partners  of  the  Firm  to 
pool  their  investment  resources  and  to 
receive  the  benefit  of  investment 


opportunities  that  come  to  the  attention 
of  the  Firm.  Applicants  state  further  that 
participation  in  the  Funds  is  mandatory 
for  all  Partners  of  the  Firm 
("Participants"),  who  may  also  make 
voluntary  capital  contributions  to  the 
Funds.  Capital  contributions  to  the 
Funds  are  made  annually;  each  year's 
contributions  and  investments  made 
with  those  contributions  are  accounted 
for  separately  as  an  "Annual  Pool" 
designated  by  year.  Each  Annual  Pool  of 
a  Fund  is  invested  only  once  and  the 
proceeds  are  distributed  to  the  partners 
of  the  Fund  within  a  reasonable  time 
after  the  sale  or  other  disposition  or 
termination  of  each  investment 
(generally  after  seven  to  ten  years). 

Applicants  represent  that  Uie 
Managing  General  Partners  ("Managing 
Partners")  of  each  Fund,  all  of  whom  are 
Participants,  manage  the  business  and 
make  all  investments  decisions  for  the 
Fund.  According  to  the  application, 
neither  the  Managing  Partners  nor  the 
Firm  are  compensated  by  the  Funds  for 
their  services  to  the  Funds. 

According  to  the  application,  the 
Managing  Partners  of  each  Fund  identify 
potential  investments  primarily  through 
referrals  from  Partners.  Applicants  state 
that  when  they  were  created,  it  was 
expected  that  the  Partners  would  not 
seek  to  invest  independently  in  the  same 
investment  vehicle  which  they  referred 
to  the  Funds.  Therefore,  Applicants 
sought  and  received  exemptive  relief 
from  section  17(d)  of  the  Act  in  the 
previous  order  only  for  certain  joint 
transactions  and  not  for  joint 
transactions  involving  only  individual 
Partners  and  a  Fund.  Moreover,  the 
Code  of  Ethics  adopted  by  Applicants 
under  Rule  17j-l  currently  prohibits  a 
Partner  from  investing  in  any 
opportujiity  in  which  he  or  such  Fund  is 
considering  an  investment. 

Applicants  state  that  early  experience 
with  the  Funds  has  shown  that  many 
Partners  have  already  invested  in  an 
opportunity  prior  to  referring  it  to  the 
Funds,  and  are  imwilling  to  give  up  their 
separate  investments  in  the  referred 
opportunity.  Even  if  the  Partners  have 
not  already  invested  prior  to  the 
referral,  they  are  generally  sufficiently 
enthusiastic  about  the  referral  to  have 
committed  themselves  to  investing. 
Applicants  state  further  that  obtaining 
referrals  of  investments  from  Partners  in 
crucial  to  the  success  of  the  Funds,  but 
that  because  of  the  restrictions  on  joint 
investments  the  Funds  are  foregoing 
potentially  valuable  investments. 

Applicants  state  that  relief  fi'om 
section  17(d]  of  the  Act  and  Rule  17d-l 
thereunder,  in  this  instance  would  not 
undermine  the  purposes  of  the  Act  and 
that  such  relief  is  necessary  to 


effectuate  the  purposes  of  the  Funds. 
Applicants  request  that  the  amended 
order  permitting  the  proposed  joint 
transactions  be  granted  on  a  general 
basis  pursuant  to  section  6(b]  of  the  Act 
rather  than  on  an  individual  basis  for 
each  proposed  joint  investment. 
Applicants  believe  that  this  exemption 
is  necessary  because  the  Funds' 
investments  generally  involve  private 
offerings  in  which  the  offering  periods 
are  short,  consequently,  there  may  be 
insufficient  time  for  the  Commission  to 
review  each  proposed  investment  before 
the  offer  expires. 

In  connection  with  its  request  for  an 
amended  order  pursuant  to  section  6(b) 
permitting  the  Partners  to  invest  jointly 
with  the  Funds  and  to  modify  the  Code 
of  Ethics  as  described  below,  the 
Applicants  agree  to  the  following 
undertakings: 

(1)  For  all  opportunities  in  which  any 
Partner  proposes  to  make  an 
independent  investment  and  in  which 
either  of  the  Funds  invests  or  is 
considering  an  investment,  information 
concerning  the  investment  will  be 
assembled  for  and  reviewed  by  the 
Managing  Partners. 

(2)  All  proposed  investments  by  any 
Partner  in  any  opportimity  in  which 
either  or  both  of  the  Funds  already 
invest  or  are  considering  an  investment 
and  all  proposed  investments  by  either 
or  both  of  the  Funds  in  any  opportunity 
in  which  any  Partner  already  invests  or 
is  considering  an  investment 
("Coinvestments"),  prior  to  the  time  of 
the  investment  by  the  second  of  them, 
must  be  reviewed  by  the  Managing 
Partners,  who  must  determine  that: 

(a)  There  is  no  overreaching  of  the 
Fund  and  the  terms  of  the  transaction 
are  reasonable  and  fair  to  the  Fund  and 
the  Partners; 

(b)  the  investments  are  consistent 
with  the  policies  of  the  Funds  as  set 
forth  in  their  partnership  agreements 
and  filings  under  the  Act;  and 

(c)  an  investment  by  a  Partner  in  the 
same  opportimity  would  not 
disadvantage  the  Fund  in  the  making, 
maintaining  or  disposing  of  such  Co- 
Investment. 

The  Managing  Partners  will  record  in 
their  minutes  the  information  and 
materials  upon  which  these 
determinations  are  based. 

(3)  No  Managing  Partner  will  invest  in 
any  opportunity  in  which  the  Fund 
invests  or  is  considering  an  investment, 
even  if  such  Managing  Partner  is  the 
referring  Partner  with  respect  to  the 
investment  opportunity. 

(4)  Documents  relating  to  information 
provided  to  the  Managing  Partners 
pursuant  to  undertaking  (1),  and  the 
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information  anc  materials  referred  to  in 
undertaicing  (2),  will  be  maintained  and 
preserved  by  tin  t  Funds  for  a  period  of  at 
least  six  years  and  will  be  available  for 
insi>ection  by  thie  Commission  in 
accordance  witH  section  31(b)  of  the  Act 
as  if  they  were  acquired  records 
thereunder. 

(5)  Each  Co-Ir  vestment  will  be  made 
by  each  Fund  or  the  same  basis  as  that 
of  the  co-investi  ig  Partner.  If  a  Fund 
chooses  to  inves  t  in  a  Co-Investment  on 
a  di^erent  basis  from  that  of  a  co- 
investing  Partne  *,  an  application  for  an 
order  pursuant  t )  section  17(d)  of  the 
Act  and  Rule  17fl-l  will  be  filed  with  the 
Commission.  If  s  uch  an  order  is  not 
obtained  prior  t(  closing  of  the 
particular  Co-In'  vestment  transaction, 
the  Fund  will  mt  ke  the  investment 
subject  to  withd  awal  if  such  order  is 
not  eventually  obtained. 

(6)  If  a  Partnei  proposes  to  sell  or 
otherwise  dispo!  e  of  a  Co-Investment, 
notice  of  the  ten  is  of  the  proposed  sale 
or  other  disposition  will  be  given  to  the 
Fund  and.  if  penpissibie  with  respect  to 
the  particular  investment,  the  Fund  will 
be  given  the  opportunity  to  participate 
in  such  sale  or  disposition  on  the  same 
terms.  The  Manning  Partners  will 

jnutes  the  basis  for 

iether  to  participate  in 

psition. 

will  amend  their 
of  Ethics  to  require 
that  a  Partner  disclose  to  the  Managing 
Partners  (1)  any  Investment  which  tfie 
Partner  is  considering  and  which  he  or 
she  knows  will  rMult  in  a  Co-Investment 
with  a  Fund,  and  (2)  any  plans  the 
Partner  has  to  sejl  or  otherwise  dispose 
of  a  knoKvn  Co-Iilvestment  with  the 
Fund.  The  amenc  ment  will  also  require 
a  Partner  who  de  cides  to  sell  or 
otherwise  dispos  s  of  any  interest  in  a 
Co-Investment,  ti »  afford  the  Fund  the 
opportunity,  if  pe  rmissible  in  the 
particular  investi  nent,  to  participate  in 
the  sale  or  other  lisposition  on  the  same 
terms. 

Applicants  cor  tend  that  the  above 
undertakings  wil  minimize  the  potential 
conflicts  of  inten  st  and  allow  the  Funds 
to  most  effective  y  achieve  their 
purposes  in  a  ma  iner  consistent  with 
the  poUdes  of  th(  i  Act.  Moreover,  these 
undertakings  insi  ire  that  the  Funds  will 
be  able  to  partici  )ate  in  investments  on 
a  basis  no  differe  it  from  or  less 
advantageous  thi  n  that  of  any  Partners 
individually. 

Notice  is  furtht  r  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  a^  plication  may,  not  later 
than  December  3i  1. 1965.  at  5:30  p.m..  do 
so  by  submitting  i  %vritten  request 
setting  forth  the  i  ature  of  his  interest, 
the  reasons  for  hi  s  request,  and  the 


record  in  their 
their  decision  wl 
such  sale  or  disj 
(7)  The  Funds 
respective  Codes 


specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-29238  Filed  12-10-65;  8:45  am] 

BILUMQ  CODE  MIO-Ot-M 


[ReL  No.  34-22685,  FHe  No.  SR.  NYSE-85- 
421 

Self-Regutatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
Rngerprint  Processing  Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  25, 1985.  the  New 
York  Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commlsison 
the  proposed  rule  change  as  described 
in  Items  L  H  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's      * 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  New  York  Stock  Exchange  is 
proposing  to  amend  its  plan  for 
fingerprinting  pursuant  to  Rule  17f-2(c) 
under  the  Securities  Exchange  Act  of 
1934  (the  "Act")  as  follows: 

Fingerprint  Processing  Fee 

$15.50  per  fingerprint  card  processed, 
consisting  of  $14.00  per  fingerprint  card 
for  Federal  Bureau  of  Investigation 
processing  and  $1.50  per  fingerprint  card 
for  Exchange  processing. 

The  new  fee  is  to  be  effective  October 
1. 1985. 


IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purposes  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries  as  set  forth  in 
section  (A),  (B),  and  (C)  below  of  the    ' 
most  significant  aspects  of  such 
statements. 

{AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  pass  along  the  increase  in 
the  processing  charge  for  user-fee 
applicant  fingerprint  cards  promulgated 
by  the  Federal  Bureau  of  Investigation 
(the  "FBI").  Such  increase  was 
announced  by  the  FBI  earlier  this  year  to 
be  effective  October  1, 1985,  and  will 
increase  the  FBI's  fee  from  $12.00  to 
$14.00  per  fingerprint  card  submitted. 
The  Exchange's  portion  of  the  total  fee 
will  remain  at  $1.50.  The  total  new  fee 
will  thus  be  $15.50  per  fingerprint  card. 

The  Exchange  acts  as  a  processor  of 
fingerprints  for  its  members  and  others 
pursuant  to  a  plan  filed  with  the 
Commission  pursuant  to  Rule  17f-2(c) 
under  the  Act 

The  proposed  rule  change  is 
consistent  with  the  requirement  under 
section  69b)(4)  of  the  Act  that  an 
exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  This  proposed  rule 
change  is  also  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  enables  the 
Exchange  to  recover  its  costs  with 
respect  to  fingerprint  card  processing. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  beheves  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
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unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  tl)e  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  2, 1986. 

Dated:  December  5. 1965 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler. 

Secretary. 

[FR  Doc.  85-29192  Filed  12-10-85;  8:45  am) 

BILUNQ  CODE  MIO-OI-M 


[Release  No.  35-23938;  70-7181] 

Cedar  Coal  Co^  Proposal  To  Perform 
Work  for  AEP  System  Companies  and 
for  Non-Associate  Companies 

December  5. 1985. 

Cedar  Coal  Company  ("Cedar"),  40 
Franklin  Road,  P.O.  Box  2021,  Roanoke. 


Virginia  24022,  a  subsidiary  coal 
company  of  Appalachian  Power 
Company,  a  public-utility  subsidiary  of 
American  Electric  Power  Company,  Inc. 
("AEP"),  a  registered  holding  company, 
has  filed  an  application  with  this 
Commission  pursuant  to  sections  9(a), 
10,  and  13  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rules 
86, 90,  and  91  thereunder. 

Cedar  has  a  Central  Rebuild  Shop 
("Shop")  located  in  a  leased  building  in 
South  Charleston,  West  Virginia,  the 
purpose  of  which  is  to  renovate,  rebuild, 
and  modify  major  pieces  of  mining 
equipment  (longwall  shearers,  longwall 
shields,  continuous  miners,  shuttle  cars, 
scoops,  trucks,  and  other  equipment)  for 
the  mining  operations  of  companies  in 
the  AEP  system.  As  of  June  1985,  the 
Shop's  staff  consists  of  a  core  of  55 
employees.  Cedar  has  requested 
authorization  to  perform  such  services 
for  AEP  system  companies.  Charges  for 
work  performed  by  the  Shop  to 
associate  companies  will  be  at  cost. 

Cedar  has  also  requested 
authorization  for  its  Shop  to  perform 
work  for  non-associated  entities  of  the 
same  type  that  the  Shop  proposes  to 
perform  for  AEP  system  companies. 
Charges  to  non-associates  would 
include  an  amount  for  profit  and  would 
be  as  high  as  practicable  giving 
consideration  to  the  competitive  market, 
but  in  no  case  less  than  anticipated 
direct  labor  and  direct  materials 
(incremental  cost).  Such  work  for  non- 
associates  would  be  done  during  slack 
periods  of  work  from  AEP  System 
companies.  It  is  stated  that  additional 
layoffs  of  experienced  personnel  could 
thus  be  avoided,  and  such  personnel 
would  be  retained  on  staff  for  the 
anticipated  higher  levels  of  AEP  system 
service  work  in  future  years.  It  is  further 
stated  that  performing  work  for  non- 
associates  during  slack  periods  in  the 
Shop's  workload  would  also  more 
efficiently  optimize  utilization  of  the 
Shop's  fixed  assets  and  staff,  spreading 
the  cost  of  those  assets  and  staff  across 
a  greater  volume  of  work,  thereby 
lowering  the  average  cost  of  work  to 
user  AEP  system  companies.  The 
revenue  derived  from  providing  services 
to  non-associates  would  be  used  to 
reduce  Shop  operation  costs  (overheads) 
and  thus  reduce  the  rate  charges  by  the 
Shop  to  user  AEP  system  companies. 
Authorization  is  sought  to  perform  such 
services  in  an  amount  up  to  $2  million  of 
revenue  per  calendar  year  for  an  initial 
period  up  to  December  31, 1988.  The 
Shop's  revenues  for  1984  and  for  the  first 
six  months  of  1985  were  $12,263,375  and 
$7,584,456,  respectively. 

The  application  and  any  amendments 
thereto  are  available  for  public 


inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  30, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  granted.  _ 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 

Secretary.  ^ 

(FR  Doc.  85-28193  Filed  12-10-85:  8:45  am] 
MLUNO  CODE  MIO-OI-M 


[Release  No.  35-  23936;  70-6975] 

Cedar  Coal  Co.  et  al.;  Proposed 
Transaction  Regarding  Leased 
Equipment 

December  5, 1985. 

Cedar  Coal  Company  ("Cedar"), 
Conesville  Coal  Preparation  Company 
("CCPC"),  Central  Ohio  Coal  Company 
("COCCo"),  Southern  Ohio  Coal 
Company  ("SOCCo").  Windsor  Power 
House  Coal  Company  ("Windsor"),  and 
Simco,  Inc.  ("Simco"),  c/o  American 
Electric  Power  Service  Corporation,  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
which  are  indirect  subsidiaries  of 
American  Electric  Power  Company,  Inc. 
("AEP"),  a  registeredliolding  company, 
and  which  are  sometimes  referred  to 
collectively  herein  as  the  "Applicants," 
have  filed  with  this  Commission  a  post- 
effective  amendment  to  the  application 
in  this  proceeding  pursuant  to  sections 
9(a)  and  10  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act"). 

Cedar  is  a  wholly  owned,  coal  mining 
subsidiary  of  Appalachian  Power 
Company  ("Appalachian");  COCCo, 
SOCCo,  and  Windsor  are  wholly  owned, 
coal  mining  subsidiaries  of  Ohio  Power 
Company  ("Ohio  Power");  CCPC,  a  coal 
preparation  company,  and  Simco,  a  coal 
mining  company,  are  wholly  owned 
subsidiaries  of  Columbus  and  Southern 
Ohio  Electric  Company  ("S&SOE");  and 
Appalachian,  Ohio  Power,  and  C&SOE 
are  electric  utility  subsidiaries  of  AEP. 
Pursuant  to  orders  in  this  proceeding 


dated  May  25. 1984, 
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and  May  22. 1985 


UMI 


(HCAR  Nos.  23313  a*id  23701),  all  of  the 
Applicants,  except  Cedar,  have  entered 
into  substantially  identical  Master 
Leasing  Agreements  with  BLC 
Corporation  ("BLC'l  an  affiliate  of 
Bankers  Leasing  Coiporation  of  San 
Mateo,  California,  ufider  which  the 
Applicants,  except  fbr  Cedar,  are 
currently  leasing  new  and  used  office 
furniture  and  equipment, 
communications  equipment,  automotive 
equipment,  and  certiin  mining 
equipment.  The  Applicants,  except  for 
CCPC,  have  been  au  thorized  to  lease  up 
to  an  aggregate  of  $3  9  million  of  mining 
equipment  under  these  leases. 

Cedar  now  propos  es  to  enter  into  a 
Master  Leasing  Agw  ement  with  BLC 
which  i$^substantially  identical  in  form 
to  those  Master  Leas  ing  Agreements 
referred  to  above.  Ui  ider  such  lease. 
Cedar  is  proposing  t(  i  acquire  certain 
equipment  to  be  utili  :ed  in  its  Central 
Rebuild  Shop  (the  "Sjiop")  located  in  the 
Charleston  Ordinande  Center,  South 
Charleston.  West  Vijginia.  The 
additional  equipment  is  estimated  to 
have  a  total  aggrega^  acquisition  cost 
$95,000.  Rental  paymients  will  be  paid 
monthly  in  an  amourtt  sufficient  to 
amortize  the  Acquisitioa  Cost  of  the 
equipment  in  eqiial  apounts  cm  a 
straight-line  basis  plis  a  monthly 
interest  factor  on  tha  unamortized 
Acquisition  Cost,  as  described  in  the 
application.  The  Am<  trtization  Period 
will  be  up  to  10  yean ,  depending  upon 
the  particular  equipn  ent.  After  the 
expiration  of  the  Amortization  Period  of 
any  equipment,  the  1(  ssee  may  purchase 
such  equipment  for  $  1.00. 

The  purpose  of  the  Shop  is  to 
renovate,  rebuild,  am]  modify  major 
pieces  of  mining  equi  pment  (longwall 
shearers,  longwall  sh  ields,  continuous 
miners,  shuttle  cars,  i  icoops,  trucks,  and 
other  equipment)  for  the  mining 
operations  of  companies  in  the  AEP 
system,  including  those  of  the 
Applicants.  In  a  relat  ;d  proceeding 
before  the  Commissi!  n  {File  No.  70- 
7181),  Cedar  has  reqi  ested  authorization 
for  its  Shop  to  perfon  ri  such  work  for 
.AEP  system  compani  >s  and  for  non- 
associated  entities. 

The  amended  appli  cation  and  any 
further  amendments  I  iereto  are 
available  for  public  ii  spection  through 
the  Commission's  Of  ice  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  30, 1985,  toj  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  2054  J,  and  serve  a  copy 
on  the  applicants  at  t  le  address 
specified  above.  Proo  '  of  service  (bp 


affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application, 
as  now  amended  or  as  it  may  be  further 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohn  Wheeler, 
Secretary. 

[FR  Doc  85-29194  Filed  12-10-85:  8:45  am] 
MLUNG  COOe  •01»-flt-ll 

(Retease  No.  35-23939;  70-7172] 

Midwest  Enargy  Co^  Proposed 
Acquisition  of  Iowa  Gas  Company 

Deceml)er  5, 1985. 

Midwest  Energy  Company 
("Midwest").  401  Douglas  Street.  P.O. 
Box  1348,  Sioux  City  lA  51102.  an  Iowa 
corporation,  has  filed  an  application 
pursuant  to  section  9(a)  (2)  and  10  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"),  requesting  an  order  of  the 
Commission  approving  Midwest's 
acquisition  of  ail  of  the  outstanding 
common  stock  of  Iowa  Gas  Company 
("IGC"),  a  gas  utility  that  is  also  an  Iowa 
corporation.  Midwest's  present  plan  is 
to  merge  IGC  into  Midwest's  wholly- 
owned  public  utility  sugsidiary,  Iowa 
Public  Service  Company  ("IPS"),  an 
Iowa  corporation,  and  operate  IGC  as 
division  of  IPS. 

IPS  is  Midwest's  most  significant 
subsidiary  and  only  public  utility 
subsidiary.  IPS  is  engaged  in  the 
generation,  transmission  and 
distribution  of  electric  power  and  energy 
to  retail  residential,  commercial  and 
industrial  customers  in  Iowa  and  South 
Dakota  and  wholesale  customers  in 
Iowa.  IPS  purchases  natiu^l  gas  from  its 
sole  pipeline  supplier,  Northern  Natural 
gas  Company  ("Northern"),  a  division  of 
HNG/InlerNorth,  and  provides  natues 
gas  service  to  retail  customers  in  Iowa, 
Nebraska  and  South  Dakota.  Midwest 
also  engages  in  certain  other  non-utility 
businesses. 

Midwest  is  a  holding  company  as 
defined  under  section  2(a)(7KA)  of  the 
Act  and  is  an  affiliate  of  a  public  utility, 
as  defined  under  section  2{a)(ll)(A)  of 
the  Act,  by  virtue  of  its  ownership  of  all 
IPS's  outstanding  voting  securities. 
Midwest  is  exempt  under  section  3(a)(1) 
of  the  Act  and  Rule  2  thereunder  from 
all  of  the  provisions  of  the  Act,  except 
section  9(a)(2).  Section  9(a)(2)  provides 


that  unless  the  acquisition  has  been 
approved  by  the  Conmiission,  it  shall  be 
unlawful  for  any  person  to  acquire  any 
security  of  a  public  utility  company  if 
the  acquiring  person  is.  or  by  virtue  or 
such  acquisition  will  become,  an 
affiliate  of  such  public  utility  and  any 
other  public  utility  company. 

IGC  is  a  wholly-owned  subsidiary  of 
Iowa  Resources,  an  Iowa  corporation, 
Iowa  Resources  is  an  exempt  holding 
company  under  section  3(a)(1)  of  the 
Act  It  owns  all  of  the  common  stock  of 
Iowa  Power  and  Light  Company,  an 
electric  genersition  and  disMbution 
utility,  as  well  as  several  nonutility 
businesses. 

ICG  is  a  natural  gas  distribution 
company  serving  portions  of  central  and 
southeast  Iowa,  incliudng  the 
metropolitan  Des  Monines,  Iowa  area.  It 
has  approximately  135.000  residential, 
conmierical  and  industrial  gas 
customers  as  of  June  90. 1985.  IGC 
purchases  the  majority  of  its  natural  gas 
from  Northern  and  the  remainder  from 
natural  Gas  Pipeline  Company  of 
America.  IGC  does  not  have  any  direct 
or  indirect  interest  in  any  other 
company,  except  for  its  wholly-owned 
subsidiary.  Gas  Resurces,  Ina,  a  natural 
gas  exploration  in  which  it  has  an 
investment  of  $195,000. 

According  to  the  application, 
Middwest  first  approached  Iowa 
Resources  concerning  the  psssibility  of 
Midwest  acquiring  IGC  in  early  October 
1985.  Midwest  presented  Iowa 
Resources  with  a  written  offer  dated 
October  4. 1985  to  acquire  all  of  the 
outstanding  IGC  Common  Stock  for 
$31.5  million  in  cash,  contingent  upon 
necessary  federal  regulatory  approvals. 
This  offer  was  orally  accepted  by  Iowa 
Resources  on  October  14, 1985  and 
confirmed  in  writing  by  letter  dated 
October  22. 1985.  No  associate  company 
or  affiliate  of  Midwest  or  affiliate  of  any 
such  associate  company  has  any  direct 
or  indirect  material  interest  in  the 
proposed  transaction  except  as  stated 
above.  Midwest  executed  an  Agreement 
and  Plan  of  Merger  (the  "Merger 
Agreement"),  with  the  Donovan 
Companies,  Inc.  ("DCI"),  an  Iowa 
corpoation,  dated  as  of  October  21, 1985, 
by  which  Midwest  agreed  to  acquire  all 
of  the  outstanding  common  stock  of  DCI 
by  merging  a  subsidiary  of  Midwest  into 
DCI.  The  merger  Agreement  is  subject  to 
receipt  of  an  order  under  the  Act  for 
which  Midwest  has  filed  a  separate 
application  writh  the  Commission  (File 
No.  70-7184).  DCI  has  several  nonutility 
businesses  but  is  primarily  a  natural  gas 
distribution  utility  with  operations  in 
Iowa.  Minnesota  anf  Florida. 
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The  present  application  represents 
that  an  affiliation  of  IPS  and  IGC  would 
offer  benefits  to  their  respective 
employees  and  customers  and  the 
shareholders  of  Midwest,  and  would 
foster  the  efficient  development  of  an 
integrated  public  utility  system  in  the 
northwest  and  north  central  areas  of 
Iowa  served  by  IPS  and  the  centeral  and 
southwest  areas  of  Iowa  served  by  IGC. 
According  to  the,  application,  the 
acquisition  of  IGC  has  the  potential  to 
yield  grater  operating  eHiciencies  for 
both  IPS  and  IGC.  Certain  staff  support 
functions  which  are  performed 
individually  for  each  utility,  such  as 
accounting,  data  processing,  customer 
billing  and  engineering  would  be 
combined  to  serve  both  utilities.  IPS  and 
IGC  have  similar  customers  bases  which 
may  result  in  other  operating 
efficiencies  that  would  directly  benefit 
the  natural  gas  customers  of  both 
utilities.  With  the  acquisition  of  IGC  IPS 
would  access  to  second  pipeline 
supplier,  wich  would  facilitate  the 
delivery  of  gas  supplies  to  IPS  and  IGC. 
the  affiliation  of  IPS  and  IGC  would  also 
allow  for  gas  supply  transactions  on  a 
much  larger  scale  than  either  alone 
could  support.  For  example.  Midwest 
believes  that  the  opportimity  to 
purchase  gas  supplies  directly  at 
potentially  more  competitive  prices 
would  be  greatly  enchanced  by  the 
increased  market  presence  of  IPS  and 
IGC  combined.  In  addition,  the 
quantities  of  firm  natural  gas  now  under 
contract  by  IPS  and  IGC  with  their 
supplier  could  be  aligned  more  closely 
with  the  actual  demands  of  their 
customers. 

Midwest  asserts  that  the  proposed 
acauisition  is  consistent  with  the 
requirements  of  section  10,  and  is  not 
unlawful  under  the  provisions  of  section 
8  of  the  act.  or  detrimental  to  be 
carrying  out  of  Section  11  of  the  Act. 
Midwest  also  assets  that  it  would 
remain  an  exempt  holding  company 
under  section  3(a)(lj  of  the  Act  and  Rule 
2  thereunder  after  it  acquires  all  of  the 
outstanding  IGC  Common  Stock. 
Midwest  states  that  no  state  or  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transaction. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commssion's 
Office  of  Pubhc  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  shoud  submit  their  views  in 
writing  by  December  30. 1985.  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington,  DC  20549, 
and  serve  a  copy  on  the  Applicant  at  the 
address  specified  above.  Proof  of 


service  (by  affidavit  or.  in  case  of 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
apphcation,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-29195  Filed  12-10-85;  8:45  am] 

BILUNQ  CODE  MIO-OI-M 

[Reieue  No.  IC-14833;  812-6203] 

First  PV  Funding  Corp.  Application  for 
an  Order  Granting  an  Exemption 

December  9, 1985. 

Notice  is  hereby  given  that  First  PV 
Funding  Corporation  ("Applicant"),  1209 
Orange  Street.  Wilmington,  Delaware 
19801,  filed  an  application  on  September 
20, 1985,  and  amendments  thereto  on 
November  8th  and  26th,  for  an  order  of 
the  Commission  pursuant  to  section  6(c) 
of  the  Investment  Company  Act  of  1940 
("Act"),  exempting  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  made 
therein,  which  are  summarized  below, 
and  to  the  Act  for  the  text  of  the 
relevant  provisions. 

According  to  the  application. 
Applicant  is  a  Delaware  corporation 
and  expects  to  have  all  of  its  shares  of 
common  stock  owned  by  The 
Corporation  Trust  Company,  or  a 
company  controlled  by  it.  Applicant 
represents  that  there  has  been,  and 
undertakes  that  in  the  future  there  will 
be,  no  public  offering  of  Applicant's 
common  stock  or  of  any  other  equity 
security.  Applicant  further  represents 
that  there  is,  and  in  the  futiire  will  be,  no 
class  of  equity  securities  of  Applicant 
other  than  its  common  stock.  Applicant 
has  been  created  to  participate  as  lender 
in  one  or  more  leveraged  lease 
transactions  ("Lessee")  in  which  Public 
Service  Company  of  New  Mexico 
("PNM"),  is  the  lessee  ("Lessee"). 

Applicant's  sole  purpose  is  to  assist 
PNM  in  the  refinancing,  in  whole  or  in 
part,  of  PNM's  10.2%  undivided 
ownership  interest  in  Palo  Verde 
Nuclear  Generating  Station  ("PVNGS"). 
PVNGS.  located  near  Phoneix,  Arizona, 
consists  primarily  of  three  1.270 
megawatt  units,  each  containing  a 


pressurized  water  nuclear  steam  supply 
system,  and  certain  related  common 
facilities.  Ownership  of  PVNGS  is 
governed  by  the  Arizona  Nuclear  Power 
Project  Participation  Agreement,  dated 
August  23, 1973,  and  pursuant  thereto. 
Arizona  Public  Service  Company,  an 
Arizona  utility,  is  authorized  to  act  as 
agent  for  the  owners  of  PVNGS,  and  has 
responsibility  and  control  over 
construction,  operation  and 
maintenance  of  PVNGS.  Fuel  loading  on 
Unit  1  was  completed  on  January  11, 
1985,  and  it  obtained  a  Facility 
Operating  License  from  the  Nuclear 
Regulatory  Commission  on  June  1, 1985. 
Units  2  and  3  are  approximately  99  and 
98  percent  completed,  respectively,  and 
are  scheduled  for  firm  power  operation 
in  the  second  quarter  of  1986  and  the 
second  quarter  of  1987,  respectively. 

Applicant  states  that  its  participation 
as  lender  in  the  Leases  will  be  limited  to 
making  loans,  pursuant  to  a  Trust 
Indenture  and  Security  Agreement 
("Lease  Indenture"),  to  certain  lessors 
("Lessors")  under  such  Leases  which 
will  be  payable  primarily  from  rentals 
and  other  payments  by  the  Lessee 
Applicant  expects  that  the  Lessors  will 
be  a  bank  or  trust  company  acting  as 
trustee  for  one  or  more  beneficiaries 
pursuant  to  a  trust  agreement,  formed 
exclusively  for  the  purpose  of  the  lease 
financing.  Applicant  states  that  a 
portion  of  the  purchase  price  of  the 
property  owned  by  the  Lessors  and 
leased  to  the  Lessee  ("Leased  Property") 
will  be  paid  by  the  beneficiaries  of  the 
grantor  trust  that  acts  as  Lessor  and  that 
amount  will  constitute  their  equity 
investment  in  the  Leased  Property.  The 
loans  by  Applicant  will  be  without 
recourse  to  Uie  general  credit  of  the 
Lessors  or  their  respective  beneficiaries, 
and  will  be  evidenced  by  non-recourse 
obligations  of  the  respective  Lessors 
("Lessor  Notes").  Applicant  states  that 
under  each  Lease,  the  Lessee  will  be 
obligated  to  make  rental  payments 
sufficient  to  pay  principal  of  and 
premiums,  if  any.  and  interest  on  the 
Lessor  Notes  issued  in  connection 
therewith.  Applicant  further  states  that 
such  obligations  of  the  Lessee  will  be 
required  to  be  absolute  and 
unconditional,  without  right  of  counter- 
claim, setoff,  deduction  or  defense. 
Applicant  expects  to  enter  into  an 
agreement  ("Commitment  Agreement") 
with  PNM  pursuant  to  which  Applicant 
will  agree  to  make  loans  to  one  or  more 
Lessors  designated  by  PNM  from  time  to 
time. 

Applicant  intends  to  acquire  the  funds 
necessary  for  the  purchase  of  the  Lessor 
Notes  through  the  issuance  of  its  debt 
securities  in  one  or  more  series  with 
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differing  maturit  es  ("Lease  Obligation 
Bonds")  which  w  ill  be  secured  on  a 
parity  basis  by  a  first  lien  on,  and  a 
security  interest  in,  all  of  the  assets  of 
Applicant,  consistent  primarily  of  the 
Lessor  Notes  so  acquired  and  previously 
acquired.  Lessor  pMotes  held  by 
Applicant  may  o^ly  consist  of  Lessor 
Notes  issued  in  donnection  with  any 
Leases  to  which  PNM  is  a  party,  as 
lessee,  in  conjunction  with  its  ownership 
interest  in  PVNGB. 

Applicant  stat48  that  the  Lease 
Obligation  Bond^  will  be  issued  under  a 
common  indenture  and  a  separate 
supplemental  ind  enture  for  each  series 
other  than  the  initial  series  (collectively, 
the  "Collaterral  Trust  Indenture")  which 
will  establish  the  terms  of  the  Lease 
Obligation  Bonds  of  that  series.  It  is 
expected  that  the  trustee  under  tfie 
Collateral  Trust  Indenture  ("Trustee") 
will  be  a  bank  or  Irust  company  not 
affiliated  with  an  r  of  the  Lessors  and 
will  not  be  a  trusi  se  under  any 
Indenture  of  PNW  or  its  subsidiaries.  At 
each  Lease  closin  ;  the  Lessor  Notes  will 
be  pledged  and  ai  signed  directly  to  the 
Trustee.  Applicant  expects  that  the 
Lessor  Notes  will  be  issued  under 
circumstances  ma  king  such  transactions 
exempt  from  the  legistration 
requirements  und  !r  the  Securities  Act  of 
1933  ("Securities .  let"). 

Applicant  state  i  that  the  Lease 
Indentures  will  se  t  forth  the  terms  and 
conditions  under '  vhich  the  Lessor  Notes 
will  be  issued.  Ap  plicant  represents  that 
each  Lease  Indent  ure  will  require  the 
Lessor  to  grant  to  the  Lease  Indenture 
Trustee  an  assignment  of  rents, 
including  basic  rentals  and  certain  other 
payments,  to  be  njade  by  the  Lessee 
under  the  applicalle  Lease.  Although 
the  Lease  Indenture  Trustee  will  not 
have  a  lien  or  8ecirit>  interest  in  the 
Leased  Property.  *e  Lessor  will 
covenant  that,  so  ong  as  any  Lessor 
Note  is  outstandir  g,  it  will  not  incur  any 
other  debt  constiti  iting  Lessor  Notes  or 
otherwise  in  conni  jction  with  the  Leased 
Property,  and  exc4  pt  for  certain  limited 
permitted  liens,  it  mil  not  create  any 
lien  or  security  int  jrest  in  such  property. 
Thus,  Applicant  si  ates,  these  two 
convenants  combi  led  ensure  that  if  a 
lessor  defaults  on  a  Lessor  Note,  the 
Leased  Property  w  ill  be  available  to 
satisfy  the  claims  i  )f  the  Trustee,  acting 
for  the  benefit  of  L  ease  Obligation 
Bondholders.  AppBcant  states  that  it 
will  be  precluded  from  purchasing  any 


Lessor  Note  unless 
is  issued  in  respec 


having  a  fair  mark  ;t  sales  value  at  the 


time  of  purchase  u 


110%  of  the  original  principal  amount  of 
such  Lessor  Note;  »r.  (ii)  such  Lessor 


i)  Such  Lessor  Note 
of  Leased  Property 


at  least  equal  to 


Note  and  all  other  Lessor  Notes  (if  any) 
issued  by  the  relevant  Lessor  are  issued 
in  respect  of  Leased  Property  having  an 
aggregate  fair  market  sales  value 
(measured,  in  each  case,  as  of  the  date 
such  Leased  Property  was  first  financed 
under  the  Lease)  at  least  equal  to  110% 
of  the  original  principal  amount  of  such 
Lessor  Note  and  such  other  Lessor 
Notes.  Further,  Applicant  states  that 
each  Lease  Indenture  will  include  as 
events  of  default,  without  limitation:  (a) 
Payment  defaults  on  the  Lessor  Notes 
issued  thereunder  and.  (b)  events  of 
default  under  the  related  Lease. 

According  to  the  apphcation,  the 
various  series  of  Lease  Obligation  Bonds 
will  have  terms  which  may  differ  as  to 
interest  rates,  sinking  fund  obligations 
of  Applicant,  the  right  of  Applicant  to 
redeem  such  Lease  Obligation  Bonds 
and  other  matters.  The  interest  rates, 
maturities  and  principal  amounts  of 
each  series  of  Lease  Obligation  Bonds 
will  be  established  based  on  prevailing 
market  conditions,  thereby  giving 
Applicant  flexibility  to  take  advantage 
of  changing  market  conditions.  If  the 
maturity  dates  and  cash  flow  of  the 
Lessor  Notes  exceed  the  cash 
requirements  of  Applicant's  obligations 
under  the  Lease  Obligations  Bonds,  the 
resulting  funds  ("Temporary  Funds") 
will  be  invested  by  Applicant  in  certain 
investments  ("Permitted  Investments"), 
in  each  case  maturing  at  such  times  as 
necessary  to  pay  Applicant's  obligations 
under  the  Lease  Obligation  Bonds. 
Applicant  states  that  Lease  Obligation 
Bonds,  which  may  include  commercial 
paper  and  intermediate-term  and  long- 
term  obligations,  will  be  issued  in  the 
private  or  public  markets  in  the  United 
States,  and  in  offerings  outside  the 
United  States  under  circumstances 
reasonably  designed  to  assure  that  such 
Lease  Obligation  Bonds  are  not  offered 
or  sold  to  citizens  and/or  residents  of 
the  United  States. 

Applicant  proposes  that  the  initial 
issuance  of  Lease  Obligation  Bonds  will 
be  through  an  underwritten  public 
offering  of  one  or  more  series  having  an 
aggregate  principal  amount  of 
approximately  $300  to  $320  million 
Applicant  represents  that,  although 
PNM  will  not  be  the  actual  issuer  of  the 
Lease  Obligation  Bonds,  it  will  be 
considered  the  "issuer"  thereof  for 
purposes  of  the  Securities  Act.  Any 
registration  statement  filed  under  the 
Securities  Act  relating  to  the  Lease 
Obligation  Bonds  will  name  PNM  as  the 
sole  registrant  and  will  be  signed  on 
behalf  of  PNM  as  the  sole  registrant  by 
such  officers  and  directors  of  PNM  as 
may  be  required  under  the  Securities 


Act  and  the  rules,  regulations  and  forms 
of  the  Commission  thereunder. 

Applicant  represents  that  it  will 
assign  and  pledge  to  the  Trustee  under 
the  Collateral  Trust  Indenture,  as 
security  for  the  payment  of  the  principal 
of  and  premium,  if  any,  and  interest  on 
all  Lease  Obligation  Bonds,  the  Lessor 
Notes  and  other  assets  held  by  the 
Applicant.  Each  such  Lessor  Note  will  in 
turn  be  secured  by  the  assigned  rentals 
and  other  assigned  payments  under  such 
Lease.  Applicant  states  that  the  Trustee 
will  give  immediate  notice  to  Lease 
Obligation  Bondholders  of  any  rights 
granted  by  the  Collateral  Trust 
Indenture  to  it,  which  will  include  the 
right  to  exercise  voting  powers  in 
respect  of  the  Lessor  Notes,  to  give  any 
consents  or  waivers  with  respect  thereto 
or  to  excercise  any  rights  and  remedies 
in  respect  thereof.  The  Collateral  Trust 
Indenture  will  authorize  the  Lease 
Obligation  Bondholders  to  direct  by 
notice  to  the  Trustee  within  a  specific 
period  of  time,  that  it  take  any  action  or 
cast  any  vote  in  its  capacity  as  a  holder 
of  the  Lessor  Notes.  As  a  result  of  this 
pass-through  voting  mechanism,  the 
rights  and  remedies  of  Lessor  Note 
holders  will  be  exercisable  directly  by 
the  Lease  Obligation  Bondholders 
through  their  fiduciary,  the  Trustee.  The 
principal  amount  of  Lessor  Notes 
directing  any  action  or  being  voted  for 
or  against  any  proposal  will  be  the 
principal  amount  of  the  Lease 
Obligation  Bondholders  taking  the 
corresponding  position.  To  the  extent 
the  Trustee  does  receive  instruction,  it 
will  take  such  action  with  respect  to  the 
Lessor  Notes  as  a  prudent  man  would  in 
the  care  of  his  own  property. 

Applicant  states  that  in  the  event 
PNM  defaults  in  the  payment  of  rent  or 
otherwise  imder  the  related  Lease 
Indenture,  the  Lease  Indenture  Trustee 
would  have  the  right,  and  upon  direction 
of  a  majority  in  principal  amount  of 
Lessor  Notes  relating  to  such  lease 
(which  by  virtue  of  the  pass-through 
voting  mechanism,  would  be  a  majority 
in  principal  amount  of  such  Lease 
Obligation  Bonds)  would  be  required  to 
declare  all  of  such  Lessor  Notes  to  be 
due  and  payable  and  to  exercise  and 
remedies  under  such  Lease  Indenture. 

Applicant  states  that  among  the  rights 
and  remedies  of  a  holder  of  Lessor 
Notes  included  under  the  Lease 
Indenture  is  the  right  to  (i)  terminate  the 
related  Lease,  demand  redelivery  of  the 
Leased  Property  thereunder,  and 
exercise  rights  in  respect  of  such 
Property,  and  (2)  demand,  after  a 
specified  grace  period,  that  PNM  pay  all 
unpaid  basic  rent  plus  a  stipulated 
amount  which,  in  all  cases,  will  be 
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suffident  to  pay  tiw  principal  of  an 
premiaiB.  if  any,  and  intereat  on  the 
related  Lesaor  Notea.  Amoonta  payable 
by  PNM  Hoder  dw  Leasea.  to  the  extent 
of  the  ameont  of  the  principal,  interest 
and  preminm.  if  any.  on  the  relevant 
Lesaor  Notes,  vriU  be  paid  directly  to  die 
Trustee  for  distribution  to  the  Lease 
Obligation  Bondholders.  Applicant  thus 
asserts  that  Lease  Obngation 
Bondholders  will  have  access  onder  the 
Collateral  Trust  Indenture  and  die  Lease 
Indentures  to  the  credit  of  PNM. 
Moreover.  Applicant  isserts  that  Lease 
Obligation  Bondholders  will  be  entitled 
to  realize  on  the  security  afforded  by  the 
assignment  of  lentals  in  an  amount  op  to 
the  aggregate  onpaid  amount  of  the 
relevant  Lessor  Notes  secured  by  such 
.assignment  ofjentals  free  of -any  rights 
of  I^IM  or  ita  creditors.  Hie  combination 
pi  the  Lesaor  Notaa  and  the  obligation  of 
PNM  under  the  Leases,  Applicant 
asserts,  grant  holders  of  Leatw- 
Obligation  Bonds  access  to  the  general 
credit  of  PNM  and  ia  thus  the  eqoivaient 
of  a  general  unsecured  obligation  of 
PNM  witheot  baitation  as  to  source  t^ 
payment.  PNM  may  not  be  released 
from  its  Lease  obfigationa  uidesa:  (i) 
Payment  ia  fall  or  pi)  adirect 
assumptiso  by  tVM  (and  release  of  die 
related  Lessor)  of  dw  (Alligation 
represented  by  the  Leasor  Note  iqion  the 
occurrence  of  casualty  and  certain  other 
events  wUch  require  the  collapsing  of 
the  Lease  transaction.  In  the  latter 
instance.  Applicant  states,  there  is  a 
transformation  ofPNkFa  obligation  to 
pay  to  that  of  a  direct  and  unconditional 
obligation  to  pay.  M(M«over,  A{iplicant 
asserts  that  since  the  Lessor  Notes  are 
not  secured  by  the  Leased  Property, 
there  will  be  no  need  to  prepay  the 
Lessor  Notes  in  the  event  of  a  casualty. 
The  Preservation  of  a  r^t  for  PNM  to 
assume  the  Lessor  Notes  in  certain 
circumstances  assures  that  PNM  will  not 
be  faced  with  an  accelerated  obligation 
to  prepay  the  Lessor  Notes  under 
provisions  of  the  Leases. 

Applicant  states  that  the  issue,  sale 
and  delivery  of  a  particular  series  of 
Lease  Obligation  Bonds  may  be 
effected,  at  maximum^  two  months  prior 
to  the  date  for  the  consummation  of  the 
Leases  ("Lease  Oosing  Date") 
appUcable  to  the  Leased  Property 
financed  with  the  Lease  Obligation  Bond 
proceeds.  Pending  die  Lease  Closing 
Date,  the  net  proceeds  of  the  Lease 
Obtigati<Mi  Bonds  will  be  held  by  the 
Trustee,  pursuant  to  the  terms  of  the 
Collateral  Trust  Indenture.  Tlie  Trustee 
may  invest  proceeds  in  Permitted 
Iirvestments,  which  include  direct 
obligations  of  the  United  States  or 
obligations  fully  guaranteed  by  the 


United  States,  certfficates  of  deporits 
issued  by  or  bankers'  acceptances  of,  or 
time  deposits  with,  banks  organized 
under  United  States  law  and  limited  to 
amounts  of  less  than  $15  milBon  in 
principal  at  any  one  time  and  from  any 
one  bank,  or  commercial  paper  of 
companies  incorporated  in  or  doing 
business  under  the  laws  of  the  United 
States  or  one  State,  in  an  amount  not 
exceeding  $15  m^oil  In  principal 
amount  at  any  one  time  from  any  one 
company.  The  coaunerdal  paper  will 
also  have  the  highest  rating  by  a 
nationally  recognized  rating 
organization.  Permitted  Investments. 
Applicant  states,  also  include 
repurchase  agreements,  fiilly 
coUaterized  by  the  Permitted 
Investments,  pursuant  to  which  a  United 
States  bank,  trust  company  or  national 
banking  association  having  a  net  worth 
of  et  least  200  million  doUsra  is 
obligated  to  repnrdiase  die  obligation 
not  later  than  90  days  after  its  purdiase. 

Except  to  the  extent  payable  from  die 
proceeds  of  refunding  Lease  Obligation 
Bonds,  proceeds  of  Temporary 
Investments  at  the  proceeds  of  the 
initial  issuance  of  the  Lease  Obligation 
Bonds,  where  the  relevant  Lease  Closing 
Date  does  not  occur  simultaneously,  due 
to  the  nonrecourse  nature  of  Lessor 
Notes  and  the  limited  scope  of 
Applicant's  activities,  payment  of  the 
principal  of  and  premium,  if  any,  and 
interest  on  the  Lease  Obligation  Bonds 
will  be  made  exclusively  from  amounts 
paid  by  the  Lessee  undo*  the  Leases. 

Applicant  asserts  that  its  proposed 
activities  are  appropriate  in  the  public 
interest  because  the  proposed  issuance 
of  Lease  Obligation  Bonds  would 
provide  a  convenient  mechanism  for 
PNM  to  obtain  access  to  segments  of  the 
debt  capitel  maricet  other  than  the 
institutional  private  placement  market 
Applicant  further  asserts  that  an 
exemption  would  be  consistent  widi  the 
protection  of  investore  and  die  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  because,  among 
other  things,  investore  will  be  protected 
under  the  proposed  arrangements  to  the 
same  extent  as  under  equivalent 
arrangements  where  the  Act  is 
inapplicable. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  30, 1985,  at  5:30  pjiu,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
intereA.  the  reasons  for  tlie  request,  and 
the  specific  issues  of  fact  or  law  ihat  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 


be  served  pereonaliy  or  by  mail  upon 
Applicant- at  the  address  steted  above. 
Pro(tf  of  service  (by  affidavit  or,  in  th«» 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  at  upon  iu  own 
motion. 

For  the  Cofomission.  by  tite  Dfviskm  of 
InvMtmeBt  Management  pursuant  to 
delegated  authoritjr. 

lobaWhMlaf;    - 

Secretary. 

[FR  Doc.  8S-2M82  Filed  la^O-SS;  S:46  am) 
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Florida; 

ATM 


Ooctafstlon  of  DIsMter  lowi 


As  a  result  of  the  President's  major 
disaster  dedarattor  on  December  3, 
1985. 1  find  diat  dw  Counties  of  Franklin, 
Gulf  and  Waknlla  constitute  a  disaster 
loan  area  because  of  daaiage  from 
Hurricane  Kate  and  Hooding  beginning 
on  or  about  November  20, 1985.  Eligible 
peraons,  firms,  and  organizations  may 
file  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
February  3, 1966,  and  for  economic 
injury  until  September  3, 1988.  at 
Disaster  Area  2  Office,  Small  Business 
Administration,  Richard  B.  Russell 
Federal  Bldg.,  75  Spring  St,  SW.,  Suite 
822,  Atlanta.  Georgia  30303.  or  other 
locally  announced  locations. 

The  interest  rates  are: 


PwcwK 

Homeowners  wMh  credK  avif- 

abte  e>sew^ere„. 

8.000 

Homeowners     wMhoul     ctedN 

C^Hl^MH^Rr  C^^W^^W WW w »»»«»«■> ■■■  «■»■— 

4JXX) 

Businesses  wittt  credit  ava»- 

at)le  eisewtwre     „     .    .. 

8J)00 

Businesses  wittKXJt  credtt  aval- 

able  eisewtiere..-  

4:000 

Businesses      (EKXJ     without 

credtt  available  eisewtiers .« 

8.000 

vjiner  (fton.p'vin  muaiusfKifis 

including  charttable  and  rsl- 

gious  Ofoanizaion^ .....  

10.500 

The  number  assigned  to  this  disaster 
is  222208  for  physical  damage  and  for 
economic  injury  the  number  is  637200. 

(Catalog  of  Federal  Domestice  Assistance 
Program  Nos.  S9002  and  59008) 
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[)ated  Decembe 
BenianiKuIik. 

Deputy  Associate 

Assistance. 

|FR  Doc.  85-29376 

MUJNO  COK 


5.1985. 
,  Xdministrator  for  Disaster 
Filed  12-10-«5:  6:45  am| 
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GHW  Capital  Ccrp 
Ucense  To  Ope  "ate 
Business  Invest  ment 


Issuance  of 
as  a  Small 
Company 


On  September  10, 1985.  a  notice  was 
published  in  the  Federal  Register  (50  FR 
36941)  stating  th4t  an  application  had 
been  filed  by  GHW  Capital  Corporation, 
489  Fifth  Avenuji  New  York.  New  York 
10017,  with  the  Sinall  Business 
Administration  ($BA).  for  a  license  to 
operate  as  a  sma|ll  business  investment 
company  (SBIC)J  pursuant  to  §  107.102 
of  the  Regulations  governing  SBICs  (13 
CFR  107.102  (19ffi)). 

Interested  parses  were  given  until  the 
close  of  business  October  9, 1985,  to 
submit  their  comments  on  the 
application  to  SHA.  No  conunents  were 
received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  df  1958.  as  amended, 
after  having  com  idered  the  application 
and  all  other  infc  rmation.  SBA  issued 
License  No.  02/0  M)491  to  GHW  Capital 
Corporation  on  November  13, 1985,  to 
operate  as  a  section  301(c)  SBIC. 

(Catalog  of  Federa  Domestic  Assistance 
Program  No.  59.011  Small  Business 
Investment  Compaiies) 

Dated:  Decemtiei  2. 1985. 
Robert  G.  Lineberr ', 
Deputy  Associate  /  dministrator  for 
Investment 
|FR  Doc.  85-29375  1  lied  12-10-85:  8:45  am] 

■LUNQ  COOC  HHS-OI -M 


Nastiville  Advisdry  CouncU;  PubUc 
Meeting 

The  U.S.  Small  Business 
Administration  Tennessee  Advisory 
Council  meeting  icheduled  for 
December  11, 19<  5,  located  in  Nashville. 
Tennessee,  has  b  een  canceled.  This 
meeting  will  be  r  "scheduled  sometime  in 
January. 

For  further  inf(  rmation.  write  or  call 
Robert  M.  Hartm  m.  District  Director, 
U.S.  Small  Bu8in(  iss  Administration.  404 
James  Robertson  Parkway,  Nashville. 
Tennessee  37219i-{615)  852-5850. 

Dated:  Decembei 
Jean  M.  Nowak, 
Director.  Office  Oj 
JFR  Doc  85-29377 

BUJJNG  CODE  nZS-OlfM 


of  J  \d\ 


5.1985. 


visory  Councils. 
iled  12-10-65:  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

(Ordar  SS-12-13;  Docket  43386] 
Application  of  McClain  Airlines,  Inc. 

AQENCv:  Department  of  Transportation. 

action:  Notice  of  order  to  show  cause 
(Order  85-12-13)  E)ocket  43386. 

SUMauuiY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  that  McClain 
Airlines,  Ina,  continues  to  be  fit,  willing, 
and  able  to  conduct  operations  as  a 
certificated  air  carrier. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  28. 1985. 

ADDRESSES:  Responses  should  be  filed 
in  Docket  43386  and  addressed  to  the 
Office  of  Documentary  Services, 
Department  of  Transportation,  400  7th 
Street  SW.,  Washington.  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOfI  FUfrrHER  INFORMATION  CONTACT: 

Barbara  P.  Dunningan,  Special 
Authorities  Division,  Department  of 
Transportation.  400  7th  Street  SW., 
Washington,  D.C.  20590,  (202)  755-3812. 

Dated:  December  5. 1985. 
Philip  W.  Haseltuie, 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc  85-29361  Filed  12-10-85:  8:45  am) 
MLUNO  CODE  MlO-U-a 


(Ontor  85-12-15;  Docket  43838] 

Revocation  of  ttte  Section  401 
Certificate  of  American  Central 
Airlines,  Inc. 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  and  show  cause 
(Order  85-12-15),  Docket  43638. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  revoking  the  section  401 
certificate  of  American  Central  Airlines. 
Inc. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  26. 1985. 

ADDRESSES:  Responses  should  be  filed 
in  Docl^et  43638  and  addressed  to'^the 
Office  of  Documentary  Services, 
Department  of  Transportation,  400  7th 


Street,  SW.,  Washington.  DC  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FtMTHER  INFORMATION  CONTACT: 

Patricia  T.  Szrom,  Special  Authorities 
Division,  Department  of  Transportation, 
400  7th  Street,  SW.,  Washington.  DC 
20590,  (202)  755-3812. 

Dated:  December  5. 1985 
Philip  W.  HaselUne. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FR  Doc  85-29380  Filed  12-10-85;  8:45  am] 

BMJJNQ  COM  4t10-U-M 

Federal  Aviation  AdminfiBtration  '  ' 

[Sunwnary  Nottoa  No.  PE-85-28] 

Petition  for  Exemption;  Summary  of 
Petitiona  Received  and  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SliMMARY:  Pursuant  to  FAA's 
rulemaking  pro\'isions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
toaffect  the  legal  status  of  any  petition 
or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or    • 
before:  December  31, 1985. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204]. 

Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591.      ' 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  91 5G. 
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FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  avenue  SW., 
Washington,  DC  20591;  telephone  (202] 
426-3644. 


This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  WashinKton,  DC,  on  Decenih<>r  4, 
1985. 

John  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Petitions  for  Exemption 


OockM 
No. 


223485 
20618 

24770 
24516 
24800 

24303 

17067 

6572 
24782 

24779 
21961 

23789 
24832 
18718 

24548 

21959 

23713 


U.S. 


FlgMSatolylnn. 


U.S.  Eppanon  UndMwWns  Co. 


TannesaM  Air  Cooperativa,  tnc- 


"— ~tr  -^itYno  tnliniMlnnH 


MacAvti  MamalkinaiCocpixaliwi. 


U.S.  Oapartmant  ol  AgrtouNufa- 


ManMionat  Coimdl  ol  Mrcrall  Ownai  •  Plot 


ngMSaMymn.. 


Daara  S  Company.. 


Pttnoa  Corporatfon.. 


Crewn  Cantral  Petrotoum  Coip.. 
FUghtSafaty  Inn 


AMed  Corporation ... 
OaaraS  Company.. 


SimuRIgM  TraMnp.. 


Ragulationa  attacted 


t4  CFR  91 


14  CFR  13S.429(a)  and  135.435 . 


14  CFR  61.57  and  61 .56.. 


14  CFR  21.191 . 


14  CFR  103.1. 


14  CFR  61.183. 
14CFR91i7._. 


14  CFR  H)6.43M  and  66.127  (a)  S  <b)- 


14  CFR  61 JM 


14  CFR  13&297 


14  CFR  91.46L. 


14  CFR  21.181. 


14  CFR  21.181 ... 


14  CFR  61.58(0)  and  61.67(d)<2).. 


Dvaorlptton  erf  raM  aou^tf 


14  CFR  21.181. 


14  CFR  Poitiona  ol  Pwts  21  S  91.. 


14  CFR  121.407(aN1Ni)  and  Portions  ol  Part 
121.  Appandix  A. 


To  permit  palitioner  to  conduct  night  miMary  Right  training  operations  without 

operating  aircraft  position  lights. 
To  aNow  petitioner  to  continue  to  use  loraign  repair  stations  not  holding  vpropn- 

ate  U.S.  certificales  to  overtiaul  and  repair  certain  engnes.  aircraft  consonant. 

aooeaaones,  and  propeNars. 
To  allow  petilionar  to  use  certain  simulators  to  give  helcoptsr  pilots  aedit  lor  mev 

Biennial  Fli^  Review  or  pilolHrvoommend  checks. 
To  allow  petitioner  to  add  an  aircraft  and  renumber  an  arcrafl  already  kstad  in  a 

maianuai  twiii^imrwii  iiet  exemption 
To  allow  petitioner's  pikMs  and  other  disabl-<d  pilols  to  exceed  ttie  maanwm  259 

pouids  empty  weighl  requirement  lor  ulMlght  aircrati  up  to  a  rnanmum  350 

pounds  to  allow  ir>slallalion  ol  apeciai  safety  and  operational  equipment  lor  the 

disabled. 
To  sMmt  petllioner  9ie  use  at  Pheao  H  emulators  lor  inslnjclor  pilot  lr»ning  and 

checking. 
To  alow  tarry  llgfits  ot  petitioner's  four^engme  0C-«  aircraft  to  be  corKkicled  with' 

one  engine  inoperative  when  Ihe  avcraft  is  operated  under  contract  with  the 

U.S.  Fosaat  San«ioe  lor  fre  control.  To  alow  petiUuiiei  to  operate  a  OC-6 

aircraft  without   a  vaM  ammorthmess  canificals   or   a   special   Ikghl   permit 
To  expand  tie  patKoner's  enisling  siawipluii  to  cover  emergency  as  wel  as  norv 

energency  use  of  parachuIeK  exempt  tfie  Service  from  ^iproved  parachute 

requremants.   but   not  packing  requimmants.   and  certain  laquiiaHiantt  tor 

paracfxne  packing  equtpmerrt  and  facilities 
To  afcm  privale  pitots  <Mlh  a  lora^n  pitot  lioanee  ieeuad  by  a  coiiaauim  Stale  to 

the  Convention  on  International  Ovil  Aviaaon  to  act  as  pHot^in-oomnwid  ol  a 

U.S.-rngistaiad  cM  aircralt  wid)  privale  pitot  pmilagsa  alian  they  lave  a  vaM 

loraign  private  pilot  or  Ngher  grade  pitot  tcenee  and  appropriate  foreign  medtoal 

cnrHkLale.  urtder  certain  corxitiortt. 
To  aik>w  petitioner  to  use  FAA-approved  visual  simulators  to  complete  p*>t-ln- 

command  checks  under  certan  oondHtona. 
Extension  of  exemption  No.  3241  to  altow  petlttoner  to  continue  to  conduct  lerry 

Ikl^  m  a  Uxkheed  L-1329  JetStar  avcraft  m»  one  engine  loperativc, 

without  obtaining  a  special  llghl  permit  lor  each  flight 
Exlenann  t*  aaiemption  Na  i38S7  to  altow  psMioiiai  to  operate  ovtan  aireraft 

utiizing  the  provisions  of  a  minumum  aquipmanl  kst. 
To  mom  patMonar  to  operate  certain  ainnit  ukkzmg  •«  pwisawna  o)  a  minimum 

equipment  Hat. 
To  a«ow  pikNs  to  complete  the  entire  Clegcii'ii  N  authortaSow  praoical  wquire 

ment  in  an  approved  FSI  visual  simulator  wrhen  the  pilot  has  succewfully 

compleled  «  least  three  landings  and  takaofts  n  the  precttiig  90  da^s 
Amendment  to  exemption  No.  4524   to  allow  petitior>er  to  operate  additional 

aircraft  ulitiing  the  provisions  of  a  minimum  equpmenl  kst 
To  permit  operatnns  of  a  Gnjmman  G-1159  IN400J0).  three  Cessna  C-550s 

IN30JO.  N80JD.  N90JO)  and  a  Lockheed  L-1329  (NSOOJOt  aein«  thp  prwljoin 

of  a  FAA-approved  minimum  equvmsnt  kat  lor  each  type  of  aircrafl. 
To  altow  peHtonar.  even  Mou^  not  a  Part  121  cithals  hotder.  to  obtain 

approval  of  Phase  ll  simulators:  and  to  obtain  approve  ol  an  Advanced 

Smwiakan  Training  Program. 


Oocfcal 
Na 


24326 

24633 
24703 

21606 

24284 

24167 
24515 


HmwIwi  AifNfMti  Ihc  - 


Harculea  FlgM  TMnin«Canlar- 

NewVortfAIr 


Alaaka  AMnaa,  Inc. 


CNil  SMmpk  8Jl_ 


DtsPosmoNS  OF  Petitions  for  Exemption 


H80ulMoos  tUsclstf 


14  CFR  91^03. 


14    CFR    61M«»).     (c),     61.157(d)(1) 

121.407(aM1M». 
14  CFR  61.3(a)  and  (c)  «  121.383(a)(2)... 


14  CFR  121.S74M(1)  and  (3J. 


14  CFR  12t.411(aK6).. 


14  CFR  21.161  _ 

14  CFR  t21.494(cK1)(ii).. 


Oaacfiptlon  of  renal  sought  (tSspoaltion) 


To  exempt  petitioner  from  the  January  1.  1985,  notae  level  con^ance  dale. 

which  would  allow  petitioner  to  oowar  misuliuiit  among  various  ponts  m  tie 

Soutti  Padlk:.  (Amended  grant  1 1  /7/85.) 
To  permit  pelittoner  to  use  the  L-382  flight  simulator  to  accompksh  cortaai  traming 

and  ctwcking  requnemenls.  (Granted  1 1/7/BS.) 
To  permit  pelittoner  to  assign  and  airman  to  accept  as  assignment  without  tie 

pitot  having  In  he  or  her  personal  poasesston  an  appropriate  current  medKal 

and/or  pia«  oarmicata,  4  t«e  oenifcale<a)  have  been  tost  or  stotsn.  (Denied  it/ 

7/85.) 
To  pana*  patSuiiui  to  carry  and  operate  anygen  ttorage  and  t>spenslng  etjuv- 

ment  lor  medical  use  by  patients  requring  emergency  medical  atlenlion  and 

bemg  carried  as  passengers  when  the  equipmem  »  fumshed  and  mainlained 

by  hotpNala  ««hin  tie  Stale  of  Aiaska^  (Granted  1 1/7 /VS.) 
To  alow  paMuiier  to  use  prevtously  quakfied  check  airmen  wtw  do  not  prasenty 

hokt  Oaaa  M  madeal  oartHicates  m  MgM  sirtiulaloi  taxing  pmyams.  (Denied 

9/25/85.) 
To  alow  pelHonar  to  operate  certain  airoraN  utksng  tie  pro»lsk)»is  ol  a  minimum 

equipment  list.  (Granted  11/6/85) 
To  pemH  petttonar's  p4ot  amptoyees  initaly  qusWylng  or  upgradbtg  as  plot  ki 

commaiKt  (PC)  to  be  corwdared  as  havwig  satislied  the  operating  esparwnce 

raqiawawnti  after  compleoan  o<  me  ap^Wflate  number  el  hours  bm  ndapand- 

ent  ol  having  bean  obaerved  t>y  a  Federal  Aviation  Administration  (FAA) 

kiapK:ta>.  (Oaniad  7/30/85.) 
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Dockal 
Na 


JMI 


24401 

2*306 

24286 

24466 
24436 
24433 
24466 

24497 
24491 
24490 
24499 
24496 
24504 
24502 
24S01 
B4S10 
24S06 
24506 
24512 
24516 
24511 
24S26 
24S24 
24523 
24S14A 
24513 
24422 
23416 
24448 
19634 


24746 

23713 

24747 
24746 
24738 
24721 
24726 
24706 


EaacuiM  Aaro  Sy«Mii  I 


Ine 


Sky  HMbor  Air  Swvioa 


V«c«tto4Grogw  Inc 
nirtnQion  NoftfiMT^ 
Parts  Coisg*  ol  St 


m: 


K«Mr  SiMl  CiKp- 
Owa«iCoalCo_ 


Vm  Kaly  SphngMd  Tfa  ConvMiy.. 
GuMord  MM,  kie— 
SMa  Sarwl  Cofp— 


AAJf^A  *  -  -  - 


6TE  Samoa  Cop 

OuOoaO  Maina  Co>p 

A**wd  Ot.  inc 


Cakaa  Sarvica  06  «  Gaf  Cm^ 

Amariean  Cat  Cs— 

VS. 

JanoX  Inc 


Coming  Gtata  Works.. 
Unilad  Slalaa  Rdeiily . 
Paabody  Coal  Co- 
Fortiaa,  Inc 


Emaiaon  Badnc  Co- 


Empira  Airinaa,  Inc 

9t  Una  Airaiaya  LU. 


Oouglaa  AirctanCo- 


Flanda  PDaar  A  LigM  < 
SffliflHa  Tffaining  I 


Ganaiai  Oynanvca  Coip 


Wayfaiai  Kalch  Coip... 
Maaaay  Coa<  Santieaa. 
8lai*«0ai«ar 
Anco  Lycoming. 


DisPOsmoNS  OF  PEirnoNS  for  Exemption— Continued 


Inc- 


Co- 


■  d  daianly  Company.. 


C  ampany.. 


Inc. 


w. 


Minuta  luring  Co.. 


RsgulMiono  vtodod 


14  CFR  135.161(c)~ 


14  CFn  21.161. 


14  CFR  13S.219.. 

14  CFB  21.161  „ 
14  CFB  21.161  _ 
14  CFR  21.161  — 


14  CFR  PofHona  Of  Pan  141. 

14  CFR  21.161 ._ 

14  CFR  21.161 

14  Crt«  21.161 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.161 

14  CFR  21.161 

14  CFR  21.161 

14  CFR  21.161 =__ 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.161 ... 

14  CFR  21.181 

14  CFR  21.161  J 

14  CFR  21.181  _™__; 


14  CFR  121.371(a)  and  121.378.. 
14  CFR  21.181 ._.___ 


14  CFR  121.310(dX4)„ 


14  CFR  21.161 . 


Oatcfiptfon  o(  ratal  aought  (diapoiitton) 


To  aHow  paiWonar'a  pHol*  to  oparala  aingia  angina  aircrafl  ovar-tha-lop  or  in 
inalrumeni  MgM  rula  (IFR)  condWona  from  a  point  no  mora  ttian  IS  minulaa 
Dying  lima  al  nonnal  eniiaa  apaad  ktm  ma  daainallon  airpon  previdad  lh«- 
airpon  ia  rapwiad  to  Having  viiual  HgM  nila  (VFR)  oondWona.  (Oaniad  9/26/ 
85.) 

To  aHow  Iha  oparaUon  d  one  BAaBOO  and  one  BA  3100  aircraft  ulMzIng  Itia 
proviaiona  ol  minimum  equipment  list*.  (Gramad  8/23/65.) 

To  aNow  palilionar  to  oparato  aircraft  under  Part  135  latian  waathar  raporls  at  Iha 


14  CFR  Portnna  o(  Part  121.  Appandii  M. 


14  CFR  21.101  - 
14  CFR  21.181. 
14  CFR  21.181 . 
14  CFR  21.181 . 
14  CFR  21.161 . 
14  CFR  21.161. 


Honar  ataias  that  wwa  «4a0Mr  reports  and  torscasis  are  not  updated  Iraquant- 

ly.  uaing  *<a  pltof*  own  obeanrallona  In  diWwmining  landbig  condWons  al  Ikna 

a<  anival  would  not  compromiaa  aaiaty.  (Oaniad  9/19/8S.) 
To  aHow  petitioner  to  operate  certain  aircraft  using  a  Federal  Aviation  Administra- 
tion {FAA>— approved  minimum  equipment  kst  (M6L).  (Qrwited  8/21/65.) 
To  allow  paMonar  to  oparala  a  Beach  King  Air  200  a>pl«ia  uUMzIng  the 

provistona  ol  a  minimum  equpment  Hat  (Oramad  8/21/86.) 
To  SHOW  paMoner  to  operate  a  B-727-191  tfroraft  uMzing  the  provisions  ol  a 

minimum  equip«nsnt  list  (Granled  8/31/85 ) 
To  aHow  aviation  studanits  ol  paWioner  to  graduato  Irom  the  appropriato  coursaa 

when  Ihey  have  been  framed  to  a  specific  psrlomunce  stWKlard  rather  than 

having  met  the  minimum  (light  time  requrements.  (Granted  8/22/65.) 
To  altow  petitioner  to  operate  certain  aircraft  uUKzIng  Iha  proviaiona  of  a  minimum 

aquipmant  isl  (Granted  8/21/85.) 
To  alkMr  pemioner  to  operaw  certain  aircraft  uWizing  the  provisions  of  a  minimum 

equipment  iat  (Partial  ^ant  8/21/85 ) 
To  altow  patMiCner  to  operate  certain  aircraft  utilizing  the  proviaiona  of  a  minimum 

aquipmant  list  (Granted  8/21 /B5.) 
To  altow  petitioner  to  operate  certain  aircraft  utilizing  the  provisions  of  a  minimum 

equipment  M.  (Granted  8/21/85.) 
To  allow  petitioner  to  operate  certain  aircraft  utilizing  the  provisions  of  a  minimum 

equipment  1st  (Granted  8/21/85.) 
Tu  allow  petitioner  to  operate  certain  aircraft  utilizing  the  prt>vislons  of  a  minimum 

aqupment  M.  (Granted  8/25/85.) 
To  allow  paWioner  to  operate  certain  aircraft  utilizing  the  provisions  of  a  minimum 

aquipmant  tat  (tSranted  8/21/85.) 
To  altow  petitioner  to  operate  certain  aireraft  utilizing  the  provWone  of  a  minimum 

aquipmant  list  (Granted  8/21/85.) 
To  altow  petHnner  to  operate  certain  airesalt  uaing  a  Federal  Avtellon  Admmiatia- 

ton  (FAA)— approved  minimum  eqUpmant  Hat  (MEU  (Grwited  8/27/65.) 
To  alow  petitioner  to  operate  certain  aircraft  utilizing  the  provWone  of  a  minimum 

equipment  liat  (Granted  8/21/65.) 
To  allow  petitionsr  to  operate  certain  aircraft  utilizing  the  provisiofis  of  a  minimum 

aquipmant  list  (Granted  8/23/85.) 
To  alow  pelitener  to  operate  certain  aircraft  utilizing  the  proviaions  of  a  minimum 

equipment  Kst  (Granted  8/23/85.) 
To  alow  petitionar  to  operate  certain  aircraft  utMzing  the  proviaione  of  a  minlinum 

equipment  list  ( Grmtml  8/21 /es. ) 
To  alow  petitioner  to  operate  certain  airaaft  utilizing  the  provision*  of  a  minimum 

al*jipmant  Iat  (GrwitK/ «/^/85 ) 
To  alow  petitioner  to  operate  certain  aircraft  utilizing  the  provision*  of  a  minimum 

aquipmant  list  ( Gmnita  9/ 23/ 65. ) 
To  alow  petitioner  to  operate  certain  aircraft  utilizing  the  proviaion*  of  a  minimum 

equipment  lisl.  iGmnlad 8/21/B5.) 
To  alow  pdtitionar  to  operate  certain  aircraft  utilizing  the  provisions  of  a  minimum    - 

aquipmant  Iat  (Owi«*tf«/.?r/a5.) 
To  alow  petitioner  to  operate  certain  aircraft  uaing  a  Federal  Aviation  Adminlstra- 

Non  (FAA)^fiprovad  minimum  equipntent  m  (MEU  (Granted  10/18/85.) 
To  alow  petitioner  to  operate  certain  aircraft  utilizing  the  proviaiona  of  a  minimum 

equipment  list  (Granted  8/23/85.) 
To  allow  petitxxMr  to  operate  certain  aircraft  utilizing  ttw  prowlslor«  el  a  minimum 

equipment  Iat  (Granted  10/15/85.) 
Renewal  of  axamplion  to  allow  Braathena  SXF.E.  to  perform  maintenance  wid 

aHsrations  oiMde  of  the  U.S.  on  pelilioner-s  aircraft  (Granted  10/22/86.) 
To  alow  petitioner  to  operate  certain  eircraft  utlizjng  the  provi*ions  of  a  master 

minimum  equipment  tet  (Grented  9/23/85.) 
Extension  of  Exemption  3055  to  aNow  petitioner's  to  operators  of  OC-8  senes 

airoraft  to  operate  those  aircraft  in  pessengar^errying  operations  without  the 

specified  codipll  control  device  tor  each  emergency  kght  provided  the  twmber 

one  emergency  atecWcal  control  awHch  and  circuit  braafcar  used  tor  the  mawal 

amargency  Ighl  ay  slam  "on"  eaniral  ftinelien  are  incoporated  into  the  opera- 
tor's Mghlcrew  training  program  (Granted  1 1  /2S/85.) 
To  elow  petitioner  to  operate  certain  aircraft  utilizing  the  provisions  ol  a  miniroum  ; ' ' 

equipment  list  Granted  (11/25/85.) 
To  allow  petitioner  to  conduct  m- advanced  simulation  Mning  program  {ASTPt  '-. 

uaing  Phaee  H  advanced  technotogy  simulators,  subiact  to  condHions  and 

•mitetions.  (Denial  of  Amendment  1 1/25/85 
To  alow  petitioner  to  operate  certain  alrcran  utilizing  the  provisions  ol  a  minimum 

equipment  Iat  Granted  n/2S/e& 
To  alow  petitioner  to  operate  certain  aircrafl  utilizing  Ihe  provisions  of  a  minimum  : 

aqulpnwnl  list  (Granted  11/25/85.) 
To  alow  petitionar  to  operate  certain  ainaaft  otlizlng  the  provision*  of  a  mimimum    . 

aquipmant  1st  (Granted  11/25/85.) 
To  alow  peMloner  to  operate  certain  aircraft  utilizing  the  provisions  of  a  mimimum  ^  ■ 

equipment  M.  (Granted  11/2S/8S.) 
To  alow  petitioner  to  operate  certain  aircraft  utilizing  the  provisions  of  a  mimimufit 

aqupmem  list  (Granted  1 1  /25/85.) 
To  alow  petitioner  to  operate   the   following   eircraft  using  Federal  Aviation    ' 

Administration  (FAA)-approved  mimimum  equipment  list  (MEL).  (Granted  11/25/  - 

85.)  .        .  .... 
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DtSPOSi-noNS  OF  PETmoNS  FOR  EXEMPTION— Continued 


DockM 
No. 


Regulation*  aflacwd 


noMi^itoii  ol  iMd  Mw^  (dhpoMon) 


24243 

24682 

24644 

24681 
1S690 
24676 

24006 

24622 

24034 
24561 
24360 

md 

24406 
19S04 

24378 


24086- 

1 
24662 


23745 

23447 
24549 
24528 
24S29 

24548 
24163 

23647 

24533 

24540 
24541 
24539 
24554 
24556 
24663 
24657 
24660 
24659 
24654 
23530 


SumMrandCorp.. 


ConooWaMd  Gas  Trantmtssion  Corp.. 

Oow  Chemical  U.S> 

HMon  Hdflii  Cofp  — 


14  cm.  21.161 . 

14  CFR.  21.181 . 
14  CFR.  21.181. 


14  CFR.  21.181 


Emtaf^RkMe  AaronauUcal  Univeratty.. 
UnilBd  AirilnM         ,    -  n      ,. ,,.^ 


Otklwid  PdHc*  Dapl.. 


14  CFR  Portion*  t*  P^  141. 

C.O.  F.indK 
14  CFR  61.1S1W, 


14  CFR  4&29-. 


Advoncod  Cwiliui  Systom* .,,,', 

Aargwias  Colombiana*  (.TDA-„ , 

Wal*  IMwkeU.  Inc 

Uoyd  Aareo  Boliviano,  S.A 

Lineas  Aareas  Costarricansa*  (SA) 

All  S<w  Airlina*,  Inc.- 

Airtin  miemational .. 

ARmquerqu*  Inl'l  Dallocn  Fiasta,  Inc. 


14  CFR  21.161  - 
14  CFR  91.309. 
14  CFR.  21.181 . 
14  CFR  91  JOS  „ 


14  CFR  Portion*  ol  Parts  21  and  91.. 


14  CFR  43J  «  43.7.. 


14  CFR  91.303.. 


AnMvay  Cofporalion ..» 

AMP  Incorporatad 

Nabiaoo  Brands.  Inc ..... 

Ja*.  I.  Millar  Tobacco  Co 

Allied  Corporation . 

Hakcopter  Association  Intemationat 

Emfary-Riddto  Aeronautical  UniveraMy  „ 


14  CFR  81.3  and  91.27. 

14  CFR  Portiorw  ol  Pwts  21  A  91.-.- 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  21.181 

14  CFR  135.167(a).  (2)(xvi).. 

14  CFR  141« 


Chrysler  Aviation,  Inc.. 


14  CFR  61.63(d)(2)  and  (d)(3).. 


Union  Camp  Corporation .. 


14  CFR  91.45.. 


Boeino  Commercial  Airplane  (Company.. 

Masco  Flight  Operations 

Champion  Intl  Corp 

Modine  Manufacturing  Ojmpany 

James  River  Corp.  ol  Virginia 

Metromedia  Flight  Dept 

Oscar  Mayer  Foods  Ckirp 

Reynolds  Aluminum ... 

Amax  Inc __ 


14  CFR  91.46.. 


14  CFR  21.181 . 
14  C^R  21.181 . 
14  CFR  21.181 . 
14  CFR  21.181 . 
14  CFR  21.181 . 
14  CFR  21.181 . 
14  CFR  21.181 . 


Minuteman  Aviation,  Inc.. 


14  CFR  21.181 

14  CFR  135.261(b) - 


To  altow  pamuini  to  opanN*  Ms  corporis  akcrafl  using  a  Fodsral  Aviaiion 

AOrnnistrallon  (FAAJ^spprovad  mimimum  aquipmani  M  (MEL).  (Granted  It/22/ 

86) 
To  allow  petitioner  to  operal*  cwMn  aircraN  uMUng  0ta  provisions  ol  a  mtrnmum 

oqupmanl  IsL  (Granted  11/26/86.) 
To  aHow  paWoner  to  operate  osrtain  aircrafi  ulUng  tfis  provistons  ol  a  mimimum 

aquipmani  M.  (Granted  11/2S/86.) 
To  tttorn  polltlunai  to  opsrato  osrtain  aircraft  uHUng  It*  provisions  ol  a  mimimum 

aqupmem  M.  (Granted  11/26/85.) 
To  oontirxie  to  eiempl  certain  students  from  the  minimum  ligM  lime  i9(^M^ 

mants.  (Granted  8/31 /85J 
To  atow  W.  F.  Pradhoma.  Jr.,  to  quaMy  tar  an  Alrin*  Transport  Plol  osrtlficaM 

(simulator-only)  and  to  ssmtoIs*  ttia  prtvUags*  ol  a  simullor  inaauclor  under 

1 121.411  tar  paMloner.  Mr.  Prsdhome  suHars  horn  dlatsMi  and  is  not  eligible 

tor  a  madlcat  eartWcato  undar  Part  67.  (Daniad  1 1/6/86.) 
To  aMow  petitioner  to  operato  l««  Enatrem  F  28C  halleoplars  thai  dMptay  the 

SKsrd  "POtXlt"  srtd  34nch4yghi  rtoHonaMy  and  lagMrallon  madia  In  place  ol 

the  l2.lnc<vMs^  N-numb*r«  nov  raquirad  by  ••  rogulallon*.  (Daniad  11/18/ 

85.)  _^__  __  '  _  _^ 

To  aNow  pcottofWf  lo  opCfSM  OflftMO  MffCfvft  uMfaring  tfw  pfOviMons  of  A  fiMmimuni 

aquipmani  M.  (Granted  10/2/86.) 
To  axiMnpt  paWkmar  from  aw  January  1.  1986,  nola*  laval  ccmplianca  datei 

(Amended  Partial  Qrwil  11/26/86.) 
To  aMow  petitioner  to  operato  certain  aircraft  utiiiiny  the  provisions  of  a  mimimum 

aquipment  tsl  (Granted  10/3/85.) 
To  exempt  petitioner  from  Ihe  January  1,  1965.  nois*  lawal  eompianca  data. 

(Amended  <im*.  11/26/85.) 

To  extend  Exemption  28S8B.  lehich  expiree  11/30/83.  to  perm*  peHKiner  to 

operato  two  leaaed  U.S.-ragistored  Boaino  727-206  aircrsM  using  an  FA/V- 

approwed   master  minimum  equpmer*  M  and  a  oominuoua  alrworthineea 

inspection  proyism  recommended  t>y  Booing.  (GrarMed  1 1  /2A/86.) 
To  a«ow  pelllioner  to  acquire  parts  irom  Air  Canada.  «Mch  havs  not  been 

maintained  or  approved  fry  ralum  to  aarvloa  by  paraorto  praacrfbed,  tor 

installation  on  aircralt  «han  locatod  ottiar  than  In  Cwtoda.  (WMhdrawn  9/24/85.) 
To  exempt  pedtlorter  from  9ie  January  1,  1986.  (toiae  lairal  oompiance  data. 

(Amended  Grant  11/1S/S5.) 
To  aHow  oarlain  pilots  snd  tarsign  balloons  to  paricipato  In  Mto  14th  Annual 

Atxiquerque  Intomatoriat  Saloon  Fieeto  dwing  the  period  ol  October  5-13. 

1965,  wilfmut  complying  v4lh  Pie  pAol  certMcaHon  snd  aimvorlhineee  fequvemeni 

ol  these  sections.  (Pw«al  Grwn  9/25/85.) 
To  alow  peWloner  to  opsrato  (wo  leased  U.S.4agialered  Boeing  747  aircraft  usmg 

a  Federal  Aviation  Admmlatoallon  (FAAf.approued  minimum  equlpmanl  Ksl  snd 

an  FAA.approved  continuous  airworthiness  naMananca  and  Impaction  pro- 

grwn.  (Granted  9/27/85.) 
To  alow  pattionsr  to  operato  certain  aircrall  using  a  Federal  Aviaiion  Admmiatra- 

lion  (FAAHpproved  minimum  equ0manl  ist  (Granlsd  8/28/85.) 
To  aHow  peWioner  to  operato  certain  sircfafi  uilzing  the  provisions  ol  a  mmimuit 

aqu«>mant  M.  (Granted  10/15/85.) 
To  allow  peWioner  to  operato  certain  arcrsfl  utilizing  ttia  provisiona  ol  a  nwimwii 

equ«ment  M.  (Granted  10/18/85.) 
To  allow  potMonar  to  operato  cartain  aircralt  uWzing  the  provision*  ol  a  minimum 

equpmant  list  (Granted  9/23/85.) 
To  allow  petibonar  to  operato  certain  aircraft  uliizlng  Ifie  provisions  ol  a  mmimum 

eoupment  liet  (Granted  10/15/86.) 
To  aHow  petitioner  to  operato  exWndad  overwaMr  flights  carrying  a  2-day  upply 

ol  food  rations  supplying  at  least  500  calories  tor  sach  fotf  persons  instead  ol 

1,000  csloriss  per  day  lor  each  parsoa  (Denied  9/23/86.) 
To  alow  petitioner  to  recommerto  gradualsa  ol  Is  approved  osrtilicalion  courses 

tor  flight  inetnKtor  cartificalee  snd  ratings  ■Mwul  toUng  the  Federal  Aviation 

Adminietislioo's  fligrit  or  written  test  or  boVi,  In  accoidance  «8h  the  pro»isione 

of  Subpert  0  ol  Pan  I41,  subfect  to  cartoin  oondWons  snd  lii*alioii«.  (Granted 

9/25/85.) 
To  permit  trainees  ol  petitioner  who  srs  appicanis  tor  a  type  rating  to  be  added 

to  any  grade  of  pilot  osrtMicaM,  to  subsMuto  s  practical  lest  tial  hdudas  the 

Hems  and  procedures  for  tosting  in  sn  airplane  simulator  as  sal  forth  in  Oie 

appendix  ol  Part  61.  sWiough  palilionei  doss  nol  have  an  miaialing  cartificato 

issued  under  Part  121.  (Grantod  8/23/85.) 
To  permit  petitioner  to  conduct  I^Kkhead  JetStor  731-s  (N47UC.  N48UC,  snd  N49 

UC)  ferry  flgMs  with  ons  sngins  inopsrsllve.  (Granted  8/30/85.) 
To  permit  petitioner  to  conduct  Itftilne  powered  feanaport  catogory  asplanes  ferry 

fligtits  with  one  engme  inoperative.  (Parisl  Grwit  8/28/85.) 
To  aHow  petitioner  to  operato  certain  aircraft  utilizing  tfw  provisions  ol  a  minwnum 

equipment  Ist  (Granted  9/23/85.) 
To  allow  petitioner  to  operato  certain  aircraft  ulMiing  Ifie  provisions  ol  a  mmwnum 

equipment  ist  (Grsntsd  8/23/85.) 
To  aHow  petitioner  to  operato  certain  aircraft  utttzing  the  pioi4slorM  ol  a  mimimum 

equipment  M.  (Grsnted  8/23/85.) 
To  sUow  petitioner  to  ofiersto  osrtsin  sircralt  utKzIng  the  ptoiiisions  ol  a  mimimum 

equipment  list  (Granted  10/2/85.) 
To  aMow  petitioner  to  operato  osrtsin  sircraft  uafatog  Vm  provistons  ol  a  mimimum 

equpmem  list  (Grwitod  9/23/85.) 
To  slow  petitioner  to  operato  oertsin  sircraft  utHzIng  tlie  provisions  ol  s  mnnmum 

aqu^xnanl  ist  (Grwited  10/2/85.) 
To  alow  petitioner  to  opeisto  oerlan  svciaft  utilizing  tfie  pioviHons  o4  a  minimum 

equipment  ist  (Grantod  9/23/85.) 
To  slow  patmonar  to  operato  certain  arcraft  ulHzIng  the  provisions  of  a  mmimum 

equipment  ist  (Granted  9/2S/8S.) 
To  extend  Exemption  3774:  to  alow  petltxjner  to  continue  to  operato  as  helicopter 

fioepital  emergericy  medtoal  evacuation  aervic*  willwut  complying  with  the  duty 

time  imitations.  (Grsnted  9/19/85.) 
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DockM 
Na 


tSSN 

24633 

24S38 

24602. 
24862 
24627 

246M 

24604 
24624 
2462S 
24596 
24595 
24563 
24582 
24Sa& 
2*674 

24568 

24558 
24583 
24SS3 

24573 


Mr  InmpM  Aaaoi . 


Anwfican  Stwdwd 


Pftzar.  Inc- 


Amahcan  HoapiW  '.  ^jvpty  Coiporalion 


WTWlpOOl  COfp~. 


OO0M9  WiMrf  Oo^ 


ITi*  Pannsytvanli 
Union  Camp 
etwidm  PaiiarCo. 
Bunn-OMaOc 


S  Ma  Unwara«y.. 


Corpo  Man 


AiiiisaunQ  World 
rwtMC  NonnaiMi  opa 


PtMM  Ca>p  Fnanda  , 

TWfM.  tnc 


AMR  Pipaina  Co 


Tlw  CtorDK  CoKnpar  t- 


[FK  Doc.  85-29300  File  1 12-10-6S:  8:45  am] 


Federal  Highway  4l|dinlnlatratlon . 

Environmental  Imdact  Statement; 
Rock  Istamd  Count  r, 

aoency:  Federal  Hi  ;hway 
Adrainistration  (FH  NA).  DOT. 

ACTION:  Notice  of  in  tent 


OsPOsmoNS  OF  PETmoHS  Pon  ExsyipnoN— ContimMd 


AvWton.. 

Inc 


14  cm  121.99  and  l21J6tM- 


In  kisMaa.  Ine~ 


14CF«21.18». 

14  cm  21.t*t . 
MCm21.1«t. 
M  cm  21.1*1. 
MCHt  21.181. 
14  cm  21.181. 
14Cf=R  21.161. 
14  cm  21.161. 
14  cm  21.181  _ 
14  cm  21.1*1  „ 
14  cm  21.1*1  — 
14  cm  21.  Ml  .„ 
MCR»2t.181- 
14Cmi36.2«3„ 


14  cm  21.181 ... 
14  cm  21.181 .- 
M  cm  21.181 .- 
UCm  121.391. 


M  cm  21.1*1 . 


Daacfiption  of  raiaf  80u*M  (dipoaMon) 


HanaiMl  off  aiiaiMpVon  to  atow  wnancan  Aininaa.  caatom  AMnaa  ana  Pan 

Amarlcan  WcM  AJroays  to  dispatcti.  «ntt>  angle  HF.  on  cartain  oceanic  routes 

batwaan  Iha  nonhaastem  United  Statea  and  the  San  Juan.  P.R..  ARTCC. 

(Qf««ad  8/30/SS.) 
To  aNoiiir  patiHonac  to  operate  certain  aircraft  utIKzIng  the  proKialona  01  a  niinlniuni 

UMipwii*  M.  (Grwiad  9/23/a&) 
To  0tM  pa4ionar  to  oparato  cartaai  aifcraft  ulttzinQ  Iha  pro^Mona  of  ■  ininifnufn 

aqyipwianl  M.  (Qranlad  9/2S/8&) 
To  aNow  patttfonar  to  oparata  certain  aire  raft  ulllisng  the  proviaiona  of  a  minimum 

aniilpiaanl  M.  (Qrwilad  10/2/86.) 
To  a8Qw  pa88onar  to  oparato  certain  aircraft  utMiing  the  proviaiona  of  a  mlniinum 

aqi#wan>  Mt  (Graniad  10/2/85.t 
To  aHow  peMorwr  to  operate  certain  aircraft  uUlzing  the  proviaiona  ol  a  nUnimuin 

equipmeni  list  (Granted  9/23/85.) 
To  altow  peWonar  to  oparala  certain  aircraft  utilizing  Iha  prowaiona  of  a  minimum 

aqiiniwarM  M.  (Oanlad  10/4/85.) 
To  aNow  pelriimiei  to  oporato  certain  aircraft  utilizing  the  proviaiona  of  a  minimum 

aquipmanl  M.  (Granted  10/4/85.) 
To  aAow  petitioner  to  operate  certain  aircraft  utiKzing  the  proviaiona  of  a  nvnimum 

aoipaiBWI  iat  (Graniad  10/2/86.) 
To  aMoar  petitioner  to  oporato  certain  avcraft  utilizing  the  prt)vlaiorw  of  a  minimum 

aniipmant  iat  (GwNmJ  8/23/85.) 
To  alow  petitioner  to  operate  certain  aircraft  utilizing  the  provialoria  of  a  minimum 

a«#mant  IM.  (Giwlad  8/23/85J 
To  aNoiV  paWionar  to  operate  certain  aircraft  utiizing  the  proviaiona  of  a  minimum 

aquipaMM  HaL  graniad  10/2/854 
To  aflow  petitioner  to  operate  certain  aircraft  utilizing  the  proviaiona  of  a  minimum 

equipment  list  (Qranlad  10/15/65.) 
To  a8ow  pafHionar  to  oparala  certain  aim  a*  i^iizing  9ia  proviaiona  off  a  nMmum 

equipment  M.  (Qranlad  9/23/85.) 
To  aHow  pHola  amployad  by  pelilioner  to  haul  freight-only  in  instrument  Mght  rule 

condMons  wUhoul  posaesaing  the  rieceaaary  experience  raquiramenta  (Granted 

10/22/8&) 
To  aNow  petitionar  to  operate  certain  aircraft  utilizing  the  proviaiona  of  a  minimum 

aquipmanl  tat.  (Granted  10/2/85.) 
To  aftaw  paWlonar  to  operate  certain  aircraft  utilizing  the  prtMiaiorw  of  a  minimum 

aquipmanl  KsL  (Graniad  9/26/85.) 
To  alow  pamciwaf  to  operate  certain  aircraft  uiiiang  8ia  prowaiona  of  a  minimum 

aquipmenl  list  (Granted  8/23/85.) 
To  aNow  petitioner  to  tilocli-off  two  of  the  252  pasaangar  aeata  on  its  A300-a4 

aircraft  tor  nighttime  operation  and  cany  only  live  fliglit  attsndanta.  (Denied  10/ 

18/86J 
To  alow  petitioner  to  operate  certain  aircraft  utilizing  the  proviaiona  of  a  (ninimum 

aquipment  M.  (Granted  8/23/BS.) 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  thei public  that  an 
environmental  impa  ct  statement  will  be 
prepared  for  a  prop  >sed  highway  project 
know  as  the  Milan  Beltway  Extension/ 
Rock  River  Crossing.  located  in  Rock 
Island  County,  Illineis. 

FOR  FURTHCR  NtFOR^TION  CONTACT 

Mr.  Frank  M.  Johnson.  District  Engineer. 
Federal  Highway  Administration,  320 
West  Washington  Street,  Room  700, 
Springfield,  Illinoi8.l62701,  telephone 
(217)492-46ia  or  M*.  William  D.  Ost. 
District  Engineer,  Iltionis  Department  of 
Transportation,  819  Depot  Avenue, 
Dixon.  Illinois,  6102 1,  telephone 
(815)284-2271. 


SUPPLEMENTARY  INFORMATION:  The 
-  proposed  action  is  the  construction  of  a 
1.2  miled  four-lane,  acces-con trolled 
highway  (expressway]  conecting  the 
Milan  Beltway  (from  its  present 
terminus  at  Aiqiort  Roacl  in  Milan, 
Illinois)  to  the  proposed  extension  of  the 
John  Deere  Expressway  in  Moline, 
Illinois.  The  Milan  Beltway  (FAU  5822) 
wll  include  a  new  four-lane  bridge  over 
the  Rock  River  and  two  interchanges 
one  with  Airport  Road  and  another  with 
reloflBted  Blackhawk  Road/52nd 
Avenue. 

The  proposed  action  is  a  key  element 
in  the  Quad  Cities  Urbanized  Area 
Transportation  Plan.  It  will  provide  for 
orderly  urbanization  within  the  southern 
portion  of  the  Quad  Cities  metropolitan 
area  and  will  provide  a  direct 
connection  between  the  developing  area 
south  of  the  Rock  River  and  the 
urbanized  portion  of  the  Quad  Cities 
north  of  the  Rock  River,  llie  proposed 
action  has  been  carefully  integrated 
with  the  John  Deere  Expressway  and 
will  become  the  primary  traffic  facility 
serving  the  area  south  of  the  Rock  River. 
Thus,  the  John  Deere  Expressway  will 


operate  at  an  acceptable  level  of  service 
for  its  design  life  without  the  need  to 
construct  any  additional  lanes  through 
Black  Hawk  State  Park — a  primary 
environmental  objective  for  the  Quad 
Cities,  area. 

Alternates  studies  will  be  a  controlled 
access  highway  (expressway)  on  new 
aligiunent,  mass-transit  options  and  a 
no-action  alternate. 

A  formal  scoping  meeting  is  not  being 
proposed  at  this  time.  Coordination  has 
been  initiated  with  environmental  and 
regulatory  agencies,  including  the 
Illinois  Department  of  Conservation,  the 
U.S.  Fish  and  Wildlife  Service,  and  the 
U.S.  Army  Corps  of  Engineers.  Other 
agencies  will  be  contacted  for  input  as 
the  study  progresses.  The  proposed 
action  is  likely  to  involve  an  individual 
section  404  permit  and  the  Corps  of 
Engineers  has  agreed  to  be  a 
cooperating  agency  for  the 
environmental  impact  statement. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
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are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  shoidd  be  directed  to 
the  FHWA  or  Illinois  Department  of 
Transportation  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  22.205,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
Local  Clearinghouse  review  of  Federal  and 
Federally  assisted  program,  and  products 
apply  to  this  program) 

Issueed  on:  November  25, 1965. 
nank  M.  lohnson. 

District  Engineer.  Federal  Highway 
Administration,  Springfield,  Illinois  62701. 

(ni  Doc  85-29191  Filed  12-10-85: 8:45  am] 

BIUJNQ  cow  4«10-22-«i 


NatkMial  Highway  Traffic  Safety 
Administration 

Civil  Penaity  Assessment  For 
Noncompliance  With  Fuel  Economy 
Standards:  Jaguar  Cars,  Inc. 

The  Administrator  of  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  has  determined  that  Jaguar 
Cars,  Inc.  (Jaguar)  has  violated  section 
507  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act,  15  U.S.C.  2007, 
(the  Act)  by  importing  passenger 
automobiles  for  the  1983  and  1984  model 
years  having  average  fuel  economy 
levels  which  failed  to  meet  or  exceed 
the  fleet  average  fuel  economy 
standards  established  pursuant  to  the 
Act.  The  Administrator  has  assessed 
Jaguar  a  total  of  $6,015,990  in  civil 
penalties  for  the  violation. 

Jaguar  is  the  importer  of  vehicles 
manufactured  in  the  United  Kingdom  by 
B.L.  Cars  Limited.  In  the  1983  model 
year.  Jaguar  imported  12,639  cars,  and  in 
the  1984  model  year  it  imported  15,679 
cars.  According  to  calculations  reported 
by  the  Administrator  of  the 
Environmental  Protection  Agency, 
Jaguar's  fleet  average  fuel  economy 
level  for  the  1983  model  year  was  19.2 
miles  per  gallon,  and  for  the  1984  model 
year  is  was  19.4  miles  per  gallon.  The 
fuel  economy  standards  established  by 
NHTSA's  rules  pursuant  to  section  502 
of  the  Act,  15  U.S.C.  2002,  for  the  1983 
model  year  was  26  miles  per  gallon.  For 
the  1984  model  year  the  standard  was  27 
miles  per  gallon. 

Jaguar  had  available  credits  from  the 
1980  model  year  when  its  vehicles 
exceeded  the  applicable  standard. 
Section  502(1)  of  the  Act,  15  U.S.C. 
2002(1),  permits  a  manufacturer  to  apply 
such  credits,  based  on  the  amount  by 
which  the  manufacturer  exceeds  the 


standard  and  the  number  of  vehicles 
manufactured  or  imported,  against  any 
failure  to  meet  the  standard  occurring 
within  three  years  of  the  year  in  which 
the  credits  are  earned.  These  credits 
have  the  effect  of  reducing  Jaguar's  civil 
penalty  liability  for  1983.  Jaguar  had  no 
credits  available  to  offset  against  its 
noncompliance  for  the  1984  model  year. 

Pursuant  to  section  508  of  the  Act,  15 
U.S.C.  2008,  the  Administrator  has 
assessed  Jaguar  civil  penalties 
calculated  by  multiplying  the  number  of 
tenths  of  a  mile  per  gallon  by  which 
Jaguar's  fleet  average  failed  to  meet  the 
standard,  by  the  number  of  vehicles  it 
imported,  multiplying  this  amount  by  $5, 
and  offsetting  available  credits.  Before 
taking  into  account  its  available  credits, 
Jaguar  would  have  been  liable  for  a 
penalty  of  $4,297,260  for  the  1983  model 
year.  However,  its  1980  credits 
amounted  to  $4,239,290.  Therefore  the 
Administrator  has  assessed  a  penalty  of 
$57,970  for  the  1983  model  year.  Because 
there  are  no  available  credits  for  1984, 
the  Administrator  has  assessed  Jaguar 
$5,958,020  for  that  model  year.  The  total 
assessment  is  $6,015,990. 

On  August  30, 1985,  upon  receiving  the 
report  of  apparent  noncomphance  from 
EPA.  the  Associate  Administrator  of 
NHTSA  gave  Jaguar  written  notice  and 
an  opportunity  to  submit  a  plan  to 
obtain  credits  in  future  years  to  offset 
the  noncompliance.  The  written  notice 
also  gave  Jaguar  an  opportunity  to 
request  an  adjudicative  hearing 
pursuant  to  the  Act  and  the  agency's 
regulations  before  assessment  of  civil 
penalties.  On  October  31, 1985,  Jaguar 
responded  in  a  letter  by  its  counsel 
which  submitted  no  plan  for  future 
credits  and  expressly  stated  that  Jaguar 
did  not  request  a  hearing  and  would  pay 
the  correct  amount  upon  final 
assessment  establishing  liability.  The 
Administrator  has  therefore  determined 
that  no  adjudicative  proceeding  is 
necessary,  and  accordingly  she  has 
issued  a  letter  to  Jaguar,  dated 
December  3, 1985,  notifying  the  company 
of  the  determination  of  noncompliance 
and  assessment. 

Jaguar  was  advised  that  it  must 
submit  its  payment  within  fifteen  days 
from  receipt  of  the  letter. 

(15  U.S.C.  2008(a)(2):  delegations  of  authority 
at  49  CFR  1.50  and  501.8). 

Issued  on  Deceml)er  6. 1985. 
George  L.  Parlcer, 

Associate  Administrator  for  Enforcement 

[FR  Doc.  85-29397  Filed  12-10-85: 8:45  am] 
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Research  and  Special  Programs 
Administration 

Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  To  Become  a  Party  to  an 
Exemption 

AOENCV:  Research  and  Special  Programs 
Administration,  DOT. 

action:  List  of  applicants  for  renewal  or 
modification  of  exemptions  or 
application  to  become  a  part  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  appUcations  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transporation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comment  period  closes 
December  27, 1985. 

ADDRESS  COMMENTS  TO:  Dockets 

Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transporation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

RMi  FmrrHER  information  contact 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426,  Nassif  Building.  400  7th 
Street  SW..  Washington.  DC. 


Applicalton 

Apptcant 

nonawal 

d 
■nrnp- 

Non 

5122-X 

5951-X 

6016-X 

E.  1.  du  Pom  da  Nwnoura  «  Com- 
pttny,  Inc.,  WHfnlnglon,  Ot. 

Aahland  Chwnlcal  Company.  Co- 
lumbucOH. 

Aireo.  mc.  Murray  Ha.  NJ 

5122 
5951 
6016 

507M 


622S-X.. 


6S01-X GOEX.  Inc,  CMm  Nk  TX 

6S30-X Air  Pioductt  wd  qhMical*.  mc, 

Annlown,  PA. 

es63-x.. mat   M«tc«   ifreducis,   ine^ 

Cmtitma.m. 
Ety  Coip..  Bato* 


eeoz-x 

6614-X 

67W-X.., 

6765-X 

68a6-X.... 

6S26-X 

690e-X 

69i3-X„. 


7052-X. 


7052-X 

7052-X 


7052-X  ._ 


7052-X 
7052-X. 


7052-X.. 
7052-X. 


7Q52-X 

7052-X _.. 


AiRX>  WoUng  Pn  (kcli,  Mumy 
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Hi!  Broltwrs  Oier^inl  Compwy. 

Tucaon.  AZ 
Air  Products  mi  (^wncais.  Inc. 
PA. 


7052-X. 
7087-X.. 
725&-X 


7*4&.X.. 

7495-X.. 

7579-X... 

7741-X.. 

77S3-X 

794a-X... 

7943-X. . 

7943-X. . 

7963-X 

eO06-X 

6oei  X. 

8156-X. . 

B329-X 

8485  X 
e525-X 

8556-X... 

6556-X. 

8732-X 


IMon  Cartida  Co^owion,  Oan- 

biay.  CT. 
McOonnal  Dougtaf  Aaironaulics 

Co^,  Hwiflngton  I  Mctt,  CA. 

CorporsttoA. 

GoinMvAa.  VA. 
U.S     tJaporftnoni    of 

FakOiMvA.  VA 
Vola  CfwmcH  Cc  npany.  Ponca 

cay.  OK. 
US.    Dapartram    of 

Fait  OMcii.  VA 
Ganeral  Oynamicis  Forth  worth. 

TX 

NL  htduaaiaa.  Inc.  "touaam  TX 
Tadkan   Ltd.   Pan 

oaHBiy   cn^nsann  ^   ate,   H)Rn 

Park.  MA. 
AHus  Corporalion,  !  an  Joaa,  CA 
Unon  CartKla  Coi^orallon.  Oan- 

bury.  CT. 
Tlta  Boeing  Co.  SAtda.  WA.. 
ElaOQcrnin  Indugt^a.  Inc.  Ow- 

1.  NY 
Ganani  Bectiic  CoL  Philadeiptiia. 

PA. 
Goidd.     lncorpora4d.     Andovar. 

MA^ 

A/S  Haaaaana,  Sol  sr^.  Denrftark. 
Unilafc  Corporaaon. 
U.&     Oapanment 

Fals  CXurcti.  VA. 
Kaiser  Akannuffl  ^  Oienacal 

Corpi.  Ene.  PA. 
Brewer  Crietncal  Cirp..  HonoUu. 

HI  (Ssa  Footnote 
U.S.    08pflrtnn6nt 

FalB  CXtvch.  VA 
Bal  Aerospace  Textron.  Buffato, 

NY  (See  Footnoti  2) 
Monaanto  Compaoi ,  Saint  Louis. 

MO. 
Gf>S  kidustnas.  CA  of  Musny. 

CA. 
MB  Brothers  Chem^  Compar>y, 

Tocsoo.  AZ 
Westinghouse   Ele^c    Corpora- 
NY 
Stauftar      Chetnca       Company. 

WestponCT 
BMnd     Brothers.     Incorporaled. 

FL 
Natorial  Aeronautic^  and  Space 

AiMniaMlion.  Washington.  DC 
Uqud  Cartjonic  Co^Mvation.  Chi- 
cago. IL 
Tavss   Instruments, 

TX 
Chase  Bag  Co..  Oal 
AUanttraHi  Express 

Yotli.NY 
Uison  Caitate  Cofioration.  Dan 

bury.  CT 
Air  Products  and  C^enncals.  Inc. 
PA. 


Monro<ita.CA 

of    Defense. 


t». 

of    Defense. 


Chamoamral  Inc.  C  nago.  R. 


Appicalion  No 


9646-M 
9547-N.. 


—  TheSchawfMl 


JMI 


SZ20 

asoi 

8630 
6563 

6602 

6614 

676S 
6766 
6826 
6826 
6606 
6913 


Inc.   Delias, 


Broofi.H. 

Service.  New 


7052 

7DS2 
7052 

7062 

70S2 
7052 

7052 

ros2 

7052 

7052 

7052 
7067 
7255 

7446 

7495 

7578 

7741 

7753 

7943 

7943 

7946 

7963 

8006 

8081 

8156 

8329 

8465 
8525 

8556 

8556 

8732 


Applcalan 

Mo. 

AppicaM 

of 
ion 

861^-X 

Tha  Pn<aLlijaa<  Co.  Banaan- 
yila.  1.  (Saa  Fookiola  3|L 

6612 

8837-Jf__    _.. 

Fafmraiari    MaMa.     Inr      5wi 

8837 

La«ii*t).CA. 

901S-X. 

Menaanto  Compwiy.  SainI  Louia. 
MO  (Sea  Fooawla  4). 

90tS 

9072-X 

Motion    TNokoC    Inc.    Brigham 
C»y.UT. 

9072 

9092-X 

Waal-Taa    EquipmaM   CompMy. 
MMand.TX 

9002 

9134-X 

L&a  ChawacaU  UmMad.  Awon- 
aioulfi,  England. 

9t34 

9136-X 

Plasti-Onjm    Corporation.     Lodi- 
poitlL 

9136 

9t46-X.. 

Blafa-Felaar     GmbH,     Poatfacf^ 
WeatGarmwiy. 

»14e 

9164-X..... 

Fabncated    MetKt.     Inc.     San 
LavKkaCA. 

9164 

9166-X 

Air-Pak.  Inc.  Pittsburgh.  PA„    ._ 

9168 

9175-X 

Marathon  01  Con<pany.  UtOalDn. 
CO. 

9175 

9181-X.. 

Ilonaywat.    Inc.    HoratWD,    PA 

9181 

(Sea  Foomola  S). 

9251-X 

OnAatd  Supply  Compwy  of  S«> 

9251 

92S6-X 

U.S.     Department    of    Delense, 
Fans  Church.  VA. 

9258 

9545-X 

Medical  Olagnoabca.  inc.  Colum- 
bia. MD  (Sea  Footnote  7). 

9645 

■  To  auttwriza  matttyl  branida.  Clan  8  poiaon,  aa  an 

addttionai  dass  of  malarial. 

'  Request  inoeaaa  In  combination  of  propetanl  cyfndars 
not  to  BKcead  27.30  pints  of  annydroua  hydrazine  plua  on* 
helium  sptwre  par  sfnpment. 

*  To  audionze  an  ailamate  type  5  galon  eapacNy  contain- 
er and  to  allow  shipment  of  additional  flammabje  Kquids. 

*  Renew  and  to  authonza  potaaawm  dicMoro-«-«iazina- 
Irione  and  sodium  dichkxo-s-triazmetnone  as  additional  oxi- 
dizais  lor  stvpmanl  *\  bulkliags. 

*  To  aulhonza  a  OCT  Specificatkin  17C  drum  aa  overpack 
and  10  require  the  gfectncal  connector  of  Ihe  piston  actuator 
to  be  covered  with  a  Faraday  shield  cap. 

*  To  authorize  shipment  of  a  corrosive  tquid.  n.o.a.  in  DOT 
Specification  51  portable  tanks. 

^  To  rer>ew  emeroefKy  exemption  authorizing  a  mixtura  of 
05^  p-toluene  sulfonic  acid  and  96.5%  acetone  to  be 
shipped  under  the  Imiled  quanaty  provision  for  HammaUe 


Application 
No. 

Appltawl 

Pardesto 

axamp- 

tion 

7052-P.- 

B156-P 

8445-P 

Tadiran  Electronic  Industries.  Port 

Waahinglon.  NY. 
Liquid    Air    Corporaboa    Walnut 

Creek.  CA. 
Dow  Consumer  Produdu  Inc.  tn- 

dianapolis.  IN. 
Pheico  ITK.  Trucking,  Hazelwood. 

MO. 

Vann  Systems.  Houston.  TX ._ 

McConnick    &    Company,    Inc., 

Hunt  Valley.  MO. 
Mafrel     Dow     Ptiamiacauticala. 

Inc..  Oncinnali,  OH. 
Tha  Proctor  &  Gamble  DIsMiul- 

ng  Comparry.  Cincinnati.  OH. 

7052 
8156 
8445 

8526-P 

8526 

89e8-P... . 

8968 

9275-P, 

9275 
9275 

9275-P 

9275-P 

9275-P 

9275 

9275 

9275-P 

Plaina.NJ. 

imamalional     Flavors     6     Fra- 
grances (IFF-US).  HazM.  NJ 

Ortho    Pharmaceutical    Corpora- 
tion. Somofset,  NJ. 

Dresser  Atlas  Houston  TX 

9275-P 

9275 

9275-P 

9275 
9329 

9SM-P 

9364-P 

FMC    Corporation.    Philadelphia. 
PA 

9364 

New  Exemptkms 


HumeMUm 
Na 

ApplcatM 

Pariaaia 
#Mfnp- 

ion 

9379-P 

HJ.   Brinr   «   Bnx.   inc.   Na» 
Y0A.NY. 

937» 

This  notice  of  receipt  of  application 
for  renewal  of  exemption  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation     ■ 
Act  (40  U.S.C.  1806:  *»  CFR  1.53(e)). 

Issued  in  Washington,  DC  on  December  5, 
1985. 

).R.  Grothe, 

Chief.  Exemptions  Braach,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  85-29381  Filed  12-10-85;  8:45  amj 
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Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
action:  List  of  applicants  for 
exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
(iazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  niunber  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel, 
4 — Cargo  only  aircraft,  5 — ^Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  January 
13, 1988. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426.  Nassif  Building.  400  7th 
Street.  SW..  Washington.  DC. 


Applicant 


:orpoialion.  Cambridge.  MA... 
msatu  es  of  Health.  Selhesda.  MD.. 


RegulaborHs)  affected 


49  CFR  173.24(a)(1).  175.3.. 
49  CFR  173.179. „ 


Nature  of  exemption  Iheceol 


To  authorize  shipmem  of  iaobutane  in  a  spedaty  designed  cuding  iron 
device  to  t>e  classed  as  an  ORM-O.  (Modes  1.  2.  3.  4.  S.) 

to  audvxize  shipment  ol  n-methyl-n-nitro-n-nitrosoguanadine  (Mftf^ 
classed  as  a  flammable  solid  In  a  specially  designed  packaging  not  to 
exceed  100  grams  per  outaide  package.  (Mode  1.) 
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New  Exemptions— Continued 


Applicaiion  No. 


iTQutrtloiXi)  ■f)>cl»d 


NflhW  of  CMMUpttOn  ttMPBOf 


9548-N.. 
9549-N.. 
9560-N_ 
9S6t-N.. 


E)h|»Cc>po>«lc«i.  Baton  ftouga.  LA 

Schlunbargar  W<«  SMvtCM.  Rotfupon,  TX.. 


•662-N„ 
8553-N_ 
9S64-N„ 

9556-N.. 

95S6-N.. 
9557-N„ 


US.  DaptwuK  01  DatonM.  FaM  Church. 
VA 


Connia  KaMa  Sarvicas.  Inc,  Ypaiwil,  M.. 
IRECO  kmipeeaiaA  SaK  laka  CNy.  UT:... 
Polwoid  CoipoMliMi.  CwMdfa,  IM—— 
Bondtoo,  Inc  JacliaamHNa,  Ft — 


E.  L  du  Pont  da  Nemoura  Co..  Inc..  Wamkio- 
ton.DE. 

Amartcan  Firawwfks  Company.  Hudaon,  OH 

Oetaware  VaNay  InduaMa^Gaaaa.  kie.  Wator- 
ton)  Wortta.  NJ. 


49  CFR  173J64<aM6).  174.63(d)_ 


4»CFn  173.1«0M,  17SJ0. 


49  CFR  173.101.  Cohnin  SM- 


To  flutfiortM  iNpfitonl  ol  Rtolv  IimI  wNlinock  oovnpound  toi  nofvOOT 
iHDMta«lw  nnatli  iMha.  emtti\ut  «Mh  DOT  apadfcaien  »t  a^apl 
tot  A8ME  Coda  atowp.  <Modaa  i;  1. 3.> 

To  nMhovtoi  MpMMl  o(  91  wiA'  oiMMpM  oscti  oonliMnQ  not  nK)w  Wttn 
•00  graina  ol  Ngft  ai^oiln.  nrlii^ia  and  oMwad  aa  a  Oaaa  C 

i.a.4j 
To  a— wrtw  <»wawl  e( 
Ctocfe)  oontoMRf  a  anal  awoawi  or  aaakaa  matol,  daaaad  m  a 


40    CFR    178.101,     172.204(14(31.     17&27. 
175J0(«(1|l  17aL3iO0k  PM  107. 

B. 
49  CFR  173.210-11 


To 


6.) 


QMS  A  flfid  B  flHptoitvM  notpwvMid  fv 

WMn    VMMO    pVnCnMCt    tOf    MT 


49CFR  173.110, 173.246. 


49  CFR  173,  Sabpafta  a  E.  F.  H. 


49  CFR  173.346(aM12). 


canlagaof 

kt 
4.) 
To  aiMnd  Malng  tor  DOT  Spacllleaion  23Q  comainarg  <m»  O^nonK 

Marvaia  to  ona  yaar  Marvala  tor  aNpmam  of  oartiln  Qaaa  A  a^itoaiMa, 

OModai.) 
To  alow  onaHwa  rauaa  al  MliaMahad  OCT  I 

padiaotoQ  tor  aNpniarM  of  cartain  i 

far  iMid  buriiL  (Moda  1J 
to  awHMfactora.  marti  and  aal  non-OOT  ipacWcalton  90  galon  capacMy 

po^^MNana/flbarytoaa  paMeroad  ptoaic  aoiNilnar  wMh  top  haad  wildad 

_^____    34contotoaf.  (Medaa  1. £) 
To  CMVionM  VMpnionl  oi  inMhyiQfclQponlodMn)^  fiMfiQWMBS  Wo^booyl 
daaaadaaa  poiaon  B  Iqukt  In  DOT  Spaclllca^on  MC-330  or  MC-331 


49  CFR  173.101 - 


To 


1) 

Of 


49  CFR  17134(1). 


To 

a 

1. 2, «.  4.  5J 


(Miutdkig  of  OCT 


la 

n         

4B^  ^SM  VW  4ctW  C)ffn0M  M 

of  I 


ThiB  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  section  107  of  the 
liazardous  Materials  Transportation 
Act  (49  U.S.C  1806: 48  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  December  5, 
1985. 

).R.  Grotfae, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materiah  Transportation.  ' 

[FR  Doc.  85-29382  FHed  12-11-«5/8:45  am] 

BNXINQ  COOC  491049-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Suppmnt  to  Dept  Ore— PuMto  DsM 
Series— Na  3»-«51 

Treasury  Bonds  of  2015;  Interest 
Rates 

Washington.  November  25. 1985. 

The  Secretary  announced  on 
November  22. 1985.  that  the  interest  rate 
on  the  bonds  desigiiated  Bonds  of  2015. 
described  in  Department  Circular — 
Public  Debt  Series— ^k>.  36-65  dated 
November  15, 1985.  will  be  9^4  percent 
Interest  on  the  bonds  will  be  payable  at 
the  rate  of  9%  percent  per  annum. 
Gerrid  Muiphy, 

Acting  Fiscal  Assistant  Secretary. 
(FR  Doc.  ^-29294  Filed  12-10-65;  8:45  am) 
BILLING  CODE  4010-40-lt 


ISuppmnt  to  Dspt  Ctrc— ^wMfe  DsM 
Series— No.  37-85] 

Treasury  Notes  of  Series  H-1M1; 
Interest  Rate 

Washington,  November  29, 1985. 

The  Secretary  announced  on 
November  27, 1985,  that  the  interest  rate 
on  the  notes  designated  Series  H-1991, 
described  in  Department  Circular — 
Public  Debt  Series— No.  37-85  dated 
November  15. 1985.  will  be  9V<i  percent 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9V^  percent  per  araium. 

Gerald  Murphy. 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  te-29295  Filed  12-10-85;  8:45  am] 

BtLUNQ  CODE  4910-40-M 


[Suppmnt  to  Dspt  Ore— Public  DsM 
SsrlBS— No.  35-851 

Treasury  Notes,  Series  D-199^ 
Interest  Rate 

Washington,  November  22, 1985. 

The  Secretary  announced  on 
November  21, 1985.  that  the  interest  rate 
on  the  notes  designated  Series  D-1995, 


described  in  Department  Circular — 

Public  Debt  Series— No.  35-65  dated 

November  15, 1965,  will  be  9%  percent. 

Interest  on  the  notes  will  be  payable  at 

the  rate  of  9%  percent  per  annum. 

Gerald  Mmphy. 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  85-29296  FUed  12-10-85: 8:45  am) 

BHJJNQ  CODE  491B-40-II 


[Suppmnt  to  Dspt  Ckc— TubMc  DsM 
,34-851 


Treasury  Notes,  Series  U-IMt; 


Washington.  November  20, 1985. 

The  Secretary  announced  on 
November  19, 1985.  that  the  interest  rate 
on  the  notes  designated  Series  U-1988, 
described  in  Department  Circular — 
Public  Debt  Series— No.  34-85  dated 
November  15, 1985,  will  be  9%  percent 
Interest  on  die  notes  will  be  payable  at 
the  rate  of  9%  percent  per  annum. 

Gerald  Muririiy. 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  85-29297  Filed  12-10-85;  8.-45  am) 

BILLINO  COOE  aiO-«0-« 


50706 


^ 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  9|m09)  5  U.S.C.  552b{e)(3). 


C0HTEMT5 

Board  of  Governors  of  the  Federal 

Reserve  Sy 
Equal  Empk^me^t  Opportunity  Com- 


srve  Systerti .. 
Employment 

ion ]..... 

munfca 
losit  jlr 

Tnaiicfei 


Federal  Communfcatioos  Conwnission. 

Federal  Deposit  j  Insurance  Corpora- 
tion „.. 

International  Tradb  Commission . 

Occupational  Safety  and  Health 
Review  Commission „ 

Pacific  Northwest  Electric  Power  and 
Conservation  PI  anning  Council 

Postal  Rate  Comr  lission „ 

Securities  arKl  Ex(  hange  Commission . 


Hems 


2 

3 


4 
5 


7 

a-9 

10 


BOARO  OF  OOVC  IWiORS  OF  THE  FEDERAL 
RESERVE  SYSTEll 

TIME  AND  date:  12.-00  Nooa  Monday. 
December  16, 1985. 
PLACE:  Marrinei!  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  betwe^  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 
status:  Closed] 


matters  to  be  Considered: 

1.  Personnel  actions  (appointments, 
promotions,  assigilinents.  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  ca^ed  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

niformation:  Mr  Joseph  R.  Coyne. 
Assistant  to  theJBoard;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximate!^  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  compan^  applications  scheduled 
for  the  meeting. 

Dated:  December  6, 1985. 
lames  McAfee, 

Associate  Secnlai  y  of  the  Board. 

(FR  Doc.  85-29398  Tiled  12-6-85:  4:36  pmj 


"FEDERAL  RCOIStER 
PREVIOUS 

December  2, 198i 


BOUAL  EMPLOYMI  iNT  OPPORTUNITY 


CITATION  OF 

:  28637.  dated 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meetino:  2:00  p.m.  (eastern  time) 
Monday.  December  9. 1985. 

CHANOE  IN  THE  MEETING:  The  following 
item  has  been  added  to  the  closed 
portion  of  the  meeting: 

"Recommendation  for  Participation  as 

Amicus  Curiae" 

« 

A  majority  of  the  entire  membership  of  the 
Commission  determined  by  recorded  vote 
that  the  business  of  the  Commission  required 
this  change  and  that  no  earlier  announcement 
was  possible. 

In  favor  of  change: 
Clarence  Thomas,  Chairman 
Tony  E.  Callegos,  Commissioner 
William  A.  Webb,  Commissioner 
Fred  W.  Alvarez,  Commissioner 
R.  Caul]  Silberman.  Commissioner 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  December  9, 1985. 
lohnnie  L  Johnsoa.  |r.. 
A  ttomey  Advisor. 

This  Notice  Issued  December  9. 1985. 
(FR  Doc.  85-29489  Filed  12-9-85;  3:59  pm) 

■■LLMQ  COOC  S750-0S-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

December  5, 1985. 

Additional  Item  To  Be  Considered  at 
Open  Meeting.  Tuesday.  December  10th 

The  Federal  Communications 
Commission  will  consider  an  additional 
item  on  the  subject  listed  below  at  the 
Open  Meeting  scheduled  for  2:00  p.m.. 
Tuesday.  December  10, 1985  at  1919  M 
Street.  NW..  Washington.  DC. 

Agenda.  Item  No.,  and  Subject 

Mass  Media— 3— Title:  Amendment  of 
9  73.606(b).  TV  Table  of  Assignments  for 
Ventura.  California.  Summary:  The 
Commission  will  consider  the  substitution 
of  a  UHF  television  channel  for  Channel  16 
at  Ventura,  California,  to  enable  the  Los 
Angeles  County  SherifTs  Department  to 
use  Channel  16  for  public  safety  purposes. 

The  prompt  and  orderly  conduct  of 
Commission  business  requires  that  less 
than  7-day8  notice  be  given 
consideration  to  this  additional  item. 

Action  by  the  Commission  December 
5, 1985.  Commissioners  Fowler, 
Chairman:  Quello.  Dawson  and  Patrick 
voting  to  consider  this  additional  item. 


Federal  Register 

Vol.  50,  No.  238 

Wednesday,  December  11,  1985 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtich.  FCC  Office  of 
Congressional  and  Public  Affairs, 
telephone  number  (202)  254-7674. 

Issued:  December  5, 1985. 
Federal  Communications  Commission. 
William  |.  Tricarico.  • ,      . 

Secretary. 

[FR  Doc.  85-29436  Filed  12-9-85;  10:39  am] 
BILUNG  CODE  STII-OI-M  .        - 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  5:11  p.m.  on  Thursday.  December  5. 
1985.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to: 

(A)  Adopt  a  resolution  making  funds 
available  for  the  payment  of  insured  deposits 
made  in  Security  State  Bank,  Broken  Bow, 
Nebraska,  which  was  closed  by  the  Director 
of  Banking  and  Finance  for  the  State  of 
Nebraska  on  Thursday,  December  5, 1985; 
and 

(B)  Adopt  a  resolution  making  funds 
available  for  the  payment  of  insured  deposits 
made  in  The  Farmers  and  Merchants 
National  Bank  of  Hennessey,  Hennessey, 
Oklahoma,  which  was  closed  by  the  Deputy 
Comptroller  of  the  Currency.  OfTioe  of  the 
Comptroller  of  the  Currency,  on  Thursday, 
December  5, 1985. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L. 
William  Seidman,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  Robert  L 
Clarke  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days"  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  December  6, 1985.  .        ,  - 


BEST  COPY  AVAILABLE 
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Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson. 

Executive  Secretary. 

[FR  Doc.  85-29449  Filed  12-9-85;  11:35  am] 

BILUNO  COOC  C714-01-M 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Friday.  December  20. 

1985  at  2:00  p.m. 

place:  Room  117,  701  E  Street.  NW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

matters  to  be  considered: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List.. 

4.  Petitions  and  Complaints. 

5.  Investigation  731-TA-292/296 
[Preliminary]  (Certain  welded  carbon  steel 
pipes  and  tubeSf&x)m  the  People's  Republic  of 
China,  the  Philippines,  and  Singapore) — 
briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  52^-0161. 

Dated:  December  4. 1985. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  85-29413  Filed  12-6-85;  5:11  pm) 

BIUJNO  CODE  7020-02-M 

6 

OCCUPATIONAL  SAFETY  AND  HEALTH 

REVIEW  COMMISSION 

TIME  AND  date:  10:00  a.m..  Thursday, 

December  19, 1985. 

place:  Suite  410. 1825  K  Street.  NW.. 

Washington.  DC. 

STATUS:  Because  of  the  subject  matter,  it 

is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 

of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mrs.  Mary  Ann  Miller 
(202)  634-4015. 

Dated:  December  9. 1985. 
Earl  R.  Ohman.  Jr.. 
General  Counsel. 
[FR  Doc.  85-29479  Filed  12-*-85;  3:16  am] 

BILUNG  CODE  7800-01-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 


status:  Open. 


TIME  AND  date:  December  18-19. 1985. 
9:00  a.m. 

place:  Council  Office,  850  SW. 
Broadway,  Suite  1100,  Portland,  Oregon. 
matters  TO  BE  CONSIDERED: 

1.  Council  Deliberation  on  Draft  Power 
Plan.  The  Council  may  complete  preliminary 
action  on  the  draft  power  plan  at  its 
December  11-12  meeting.  If  so,  the  Council 
would  cancel  the  December  18-19  meeting. 
Please  call  the  central  office  for  a  status 
report  on  this  meeting. 

a.  Any  other  issue  not  resolved  at  prior 
meetings. 

2.  Council  Business. 

3.  Public  Comment.  The  record  on  the  draft 
plan  closed  October  25. 1985;  therefore,  no 
public  comment  can  be  taken  on  this  subject 
at  this  meeting. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Ruth  Curtis  (Power  Plan  issues  only) 
or  Ms.  Bess  Atkins  (all  odier  issues)  at 
(503)  222-5161. 
Edward  Sheets, 
Executive  Director. 

[FR  Doc.  85-29437  Filed  12-fl-85;  10:39  am] 

MLUNQ  CODE  OOOO-OCHi 


8 

POSTAL  RATE  COMMISSION 

TIME  AND  date:  Periodic  meetings 
between  December  13  through  20. 1985. 
place:  1333  H  Street.  NW..  Suite  300. 
Washington.  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  United 
Parcel  Service's  Motion  that  USPS' 
Request  Not  be  Considered  Under 
Experimental  Procedures — (Docket  No. 
MC86-1). 

CONTACT  PERSON  FOR  MORE 

information:  Charles  L  Clapp, 
Secretary.  Postal  Rate  Commission, 
Room  300, 1333  H  Street.  NW.. 
Washington.  DC  20268-0001.  Telephone 
(202)  789-6840.. 
Charles  L  Clapp, 
Secretary. 

[FR  Doc.  85-29434  Filed  12-9-d5: 10:39  am] 

BILUNO  CODE  771S-«1-M 


POSTAL  RATE  COMMISSION 
TIME  AND  DATE:  Periodic  meetings 
between  December  12  through  24. 1985. 
PLACE:  1333  H  Street.  NW..  Suite  300, 
Washington.  DC. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  issues  and  recommended  decision 
regarding  Advo  System.  Inc.-r-Docket 
No.  C85-1. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L  Clapp. 

Secretary,  Postal  Rate  Commission. 

Room  300. 1333  H  Street,  NW.. 

Washington,  DC  20268-0001.  Telephone 

(202)  789-6840. 

Charles  L.  Clapp. 

Secretary. 

[FR  Doc.  85-29435  Filed  12-9-85;  10:39  am] 

Bnxma  code  77is-oi-m 


10 


SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  43323 
October  24, 1985. 

STATUS:  Open  meeting. 

PLACE:  450  Fifth  Street.  NW.. 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday, 
November  26, 1985. 

CHANGE  IN  THE  MEETmo:  Deletion. 

The  following  item  was  not 
considered  at  an  open  meeting 
scheduled  for  Tuesday,  December  3. 
1985,  at  10:00  a.m. 

Consideration  of  whether  to  issue  an  order 
granting  the  application  of  Maui/Waikiki 
Hotel  Associates,  LaSalle/Market  Streets 
Associates,  and  VMS  National  Properties  for 
exemption  from  Sections  12(g),  13(a)  and  14 
of  the  Seciirities  Exchange  Act  of  1934,  as 
amended.  For  further  information,  please 
contact  William  E.  Toomey  at  (202)  272-2573. 

Commissioner  Grundfest  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was    - 
possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Douglas 
Michael  at  (202)  272-2467. 
John  Wheeler. 
Secretary. 
December  4, 1985. 
[FR  Doc.  85-29463  Filed  12-9-85: 12:45  pm] 

BtLUflO  CODE  SOIO-OI-M 


Wednesday 
December  11,  1985 


Part  II 


Department  of 
Health  and  Human 
Services     

Public  Health  Service 


42  CFR  Part  75 

Standards  for  the  Accreditation  of 
Educational  Programs  for,  and  the 
Credentialing  of  Radiologic  Personnel; 
Final  Rule 


50710    Federal   legUter  /  Vol.  50,  No.  238  /  Wednesday,  IJecember  11,  1985  /  Rules  and  Regulations 


DEPARTMENT  OF]  HEALTH  AND 
HUMAN  SERVICE  ; 

Public  Health  SerVic* 


42  CFR  Part  75 


,L 


standards  for  tlM  Accreditation  of 
Educational  Progi^ms  for  and  thm 
CredentiaNng  of  RJadioiogic  Personnel 

agency:  Public  Health  Service.  HHS. 
action:  Final  rulemaking. 


summary;  These  I 
standards  for  the  i 
educational  progra 
personnel,  and  for  | 
such  persons.  Thea 
of  the  implementat 
Patient  Radiation ! 


gulations  establish 
creditatlon  of 
s  for  radiologic 
e  credentialing  of 
standards  are  part 
on  of  the  Consumer- 
ealth  and  Safety  Act 
of  1981  (Title  DC  of  pub.  L  97-35),  which 
required  their  pronlulgation  by 
regulation.  The  standards  are  voluntary 
for  States  and  mandatory  for  Federal 
agencies. 

EFFECTIVE  DATE:  Tllese  regulations  are 
effective  January  l),  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  S.  Broqks,  Health  Personnel 
Standards  Branch,  pivision  of 
Associated  and  Dental  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  AdministiBtion,  5600  Fishers 
Lane,  Room  8-95.  ^ockville.  Maryland 
20857;  telephone:  301  443-6757. 
SUPPLEMENTARY  INFORMATION:  The 
Consumer-Patient  Itadiation  Health  and 

the  Act)  is  SubtiUe  I 
bus  Budget 

f  1981,  Pub.  L  97-35. 

section  979  of  the 

f  Health  and  Human 
new  Part  75  to  Title 
42  of  the  Code  of  Federal  Regulations. 
entitled  "Standards  for  the 
Accreditation  of  Equcational  Programs 
for  and  the  Credenjialing  of  Radiologic 
Personnel."  I 

The  Department  published  in  the 
Federal  Register  oa  luly  12. 1983,  a 
Notice  of  Proposed!  Rule-Making 
(NPRM)  that  provided  for  a  120-day 
public  comment  pejiod. 

One  of  the  expressed  purposes  of  the 
Act  is  to  "insure  th  it .  .  .  radiologic 
procedures  are  con  sistent  with  rigorous 
safety  precautions  uid  standards." 
Section  977(2).  The  comments  submitted 
revealed  that  attempts  to  use  radiologic 
personnel  standards  to  improve  patient 
safety  are  exceediiigly  complex.  In 
addition,  the  Act  requires  that  the 
standards  be  mane  atory  for  Federal 
agencies  employin;  racUologic 
personnel.  Comme  its  received  from  the 
Federal  agencies  indicated  that  current 
standards  for  radidlogic  personnel  are 


Safety  Act  of  1981 
of  Title  DC  of  the 
Reconcihation  Act 
In  accordance  wi 
Act  the  Secretary 
Services  is  adding 


UMI 


adequate  to  insure  the  safety  of  patients 
and  that  the  proposed  standards  would 
create  a  number  of  operational  problems 
in  areas  other  than  safety.  Thus,  those 
most  directly  affected  by  the 
promulgations  of  such  standards  felt 
them  to  be  unnecessary  and  cosdy. 

Many  of  the  States  already  have 
licensing  standards  for  radiologic 
personnel.  The  States  are  also  aware  of 
the  recommendations  of  the 
organizations  representing  radiologic 
personnel  concerning  minimum 
standards  for  training  and  accreditation 
of  educational  programs  in  this  area. 
Thus,  many  commentators  suggested 
that  one  of  the  primary  goals  of  the  Act, 
which  is  to  encourage  the  States  to 
adopt  educational  and  accreditation 
standards  (see  sections  981  (c)  and  (d)), 
was  unnecessary. 

Other  commentors  pointed  out  that 
since  the  time  that  the  Act  was 
introduced  in  the  Congress,  changes  in 
technology  and  in  the  Federal  regulation 
of  radiologic  devices  themselves  have 
reduced  the  risk  of  uimecessary 
exposure  substantially. 

Most  fundamentally,  both  the 
comments  and  the  Department's  own 
review  raised  serious  questions  about 
whether  such  standards  have  more  than 
a  remote  connection  to  patient  safety. 
At  best,  formal  education  is  far  removed 
&om  actual  practice  in  a  work  setting. 
No  studies  exist  which  show  even  a 
tenuous  connection  between 
accreditation  status  of  an  institution  and 
the  safety'related  performance  of  its 
graduates.  Moreover,  there  are 
demonstrably  effective  alternatives, 
such  as  improved  design  and  operation 
of  radiological  equipment,  and  short- 
term  training  in  techniques  of  reducing 
unnecessary  intensive  exposure.  As  the 
American  Hospital  Association,  in  its 
comments  on  the  NPRM,  stated:  'The 
means  used  to  address  this  goal — 
standards  for  the  accreditation  of 
educational  programs  for  and 
credentialing  of  radiologic  personnel-^ 
are  at  best  an  indirect  way  to  approach 
the  problem.  There  is  no  demonstrable 
link  between  certiHcation  on  the  one 
hand,  and  the  quality  and  safety  of 
patient  services  on  the  other.  And  if  the 
link  between  credentialing  and  patient 
safety  is  weak,  the  link  between  an 
educational  accreditation  program  and 
patient  safety  is  weaker  still." 

Therefore,  the  Department  decided  to 
seek  repeal  of  the  Act,  and  transmitted 
to  the  Congress  in  July  1985.  the  Health 
Professions  Amendments  of  1985  which, 
among  other  things,  would  have 
repealed  the  Act  In  October,  the 
Congress  enacted  many  of  the 
provisions  of  these  proposed 
Amendments,  but  did  not  act  on  the 


Department's  request  to  repeal  the  Act 
Thus,  given  the  statutory  mandate,  the 
Department  has  decided  to  issue  the 
final  rule  now  and  will  consider  again 
requesting  repeal  of  the  Act  in  the  near 
future. 

Section  979  of  the  Act  requires  the 
Secretary,  after  consultation  with 
appropriate  Federal  agencies,  agencies 
of  States,  and  professional 
organizations,  to  promulgate  regulations 
setting  forth  minimum  standards  for  the 
accreditation  of  educational  programs  to 
train  individuals  to  perform  radiologic 
procedures,  and  minimum  standards  for 
the  certification"*  of  persons  who 
administer  such  procedures.  These 
standards  are  required  to  distinguish 
between  the  occupations  of  (1) 
radiographer,*  (2)  dental  auxiliaries 
(including  dental  hygienists  and  dental 
assistants),  (3)  radiation  therapy 
technologist  and  (4)  nuclear  medicine 
technologist  The  Secretary  is  also 
authorized  to  promulgate  standards  for 
odier  occupational  groups  utilizing 
ionizing  and  non-ionizing  radiation  as  the 
Secretary  finds  appropriate.  However, 
the  regulations  promulgated  herein  are 
limited  to  the  occupational  groups  listed 
above,  utilizing  ionizing  radiation.  At 
this  time,  the  biological  hazards  of  non- 
ionizing radiation  have  not  been 
established  as  a  threat  to  patient  health 
and  safety. 

These  regulations  establish  minimum    < 
standards  for  accreditation  of 
educational  programs  for  selected 
radiologic  personnel  and  standards  for 
credentialing  selected  radiologic 
personnel,  as  required  by  the  Act  The 
standards  apply  to  non-Federal 
personnel  only  to  the  extent  to  which 
States  adopt  tiiem.  Licensed 
practitioners  (doctors  of  medicine, 
osteopathy,  dentistry,  podiatry,  and 
chiropractic)  are  specifically  excluded 
from  coverage  by  the  Act.  In  addition, 
the  Department  has  also  chosen  to 
exclude  licensed  pharmacists. 

CompUance  by  the  States  with  the 
standards  is  voluntary.  However,  the 
Secretary  is  required  by  section  981(d) 
of  the  Act  to  monitor  the  States' 
"compliance"  and  to  report  to  the 
Congress  on  January  1  of  each  year  the 
status  of  that  compliance. 


'  Although  the  Act  uses  the  term  "certification", 
the  term  "credentialing"  is  used  in  these  standards, 
because  certification  generally  refers  to  voluntary 
regulation  of  personnel  or  protection  of  an 
occupational  title,  rather  than  to  state  regulation  of 
practice  as  is  the  intent  of  these  standards. 

*  The  statute  uses  the  language  "medical 
radiologic  technologists  (including  radiographers)." 
For  purposes  of  this  regulation,  "radiographer"  is 
used  as  the  more  generally  accepted  designation  of 
this  occupation. 
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The  standards  are  intended  to  assist 
those  States  which  desire  to  regulate  the 
education  and  practice  of  radiologic 
personnel.  While  the  standards  were 
developed  by  the  Department,  the  Act 
preserves  the  traditional  prerogatives  of 
States  in  the  approval  of  educational 
programs  and  in  regulation  of  personnel. 
States  remain  free  to  utilize  approval 
processes  already  established  by 
existing  voluntary  accrediting  agencies 
and  examining  boards,  or  to  establish 
their  own  processes,  or  to  take  no  action 
of  any  kind.  While  providing  a 
particular  basis  for  action  by  States,  the 
Act  does  not  require  such  action. 

The  Act  requires  that  each 
department,  agency,  and  instrumentality 
of  the  Executive  Branch  of  the  Federal 
Government  must  comply  with  the 
standards  promulgated,  except  that  the 
Veterans  Administration  (VA)  is 
required  to  issue  its  own  regulations 
that,  to  the  maximum  extent  feasible, 
make  the  standards  set  forth  in  this 
regulation  applicable  to  VA  facilities. 
The  Administrator  of  theVA  must  report 
to  the  appropriate  committees  of 
Congress  on  compliance  with  the 
requirement  not  more  than  180  days 
after  flnal  promulgation  of  these 
regulations.  (See  section  983  of  the  Act.) 
Neither  the  Act  nor  these  standards 
impose  upon  Federal  agencies  any 
specific  policies  or  procedures  to  follow 
in  the  implementation  of  standa/ds  in 
the  Federal  work  force. 

The  Act  requires  that  the  standards  be 
developed  in  consultation  with 
appropriate  Federal  agencies,  including 
the  VA  and  the  Environmental 
Protection  Agency.  To  carry  out  this 
requirement,  a  Federal  working  group 
was  formed  consisting  of  official 
representatives  of  agencies  that  employ 
these  personnel. 

Agencies  of  States,  including  licensing 
agencies,  boards  that  regulate  health 
occupations,  health  departments,  and 
radiation  control  agencies,  provided 
information  and  advice.  In  addition, 
appropriate  professional  organizations, 
voluntary  accrediting  and  certifying 
agencies  in  the  affected  occupations, 
and  employers  thereof  were  also 
consulted. 

The  Department  chose  to  promulgate 
two  separate  sets  of  standards  for 
credentiaiing,  each  of  which  identifies 
five  basic  elements  and  provides  for 
maximum  flexibility  to  States.  One  set 
of  standards  is  provided  for 
radiographers,  nuclear  medicine 
technologists,  and  radiation  therapy 
technologists.  Another  set  of  standards 
is  provided  for  dental  hygienists  and 
dental  assistants,  which  applies  only  to 
their  performance  of  dental  radiographic 
procedures.  Each  standard  addresses 


the  issuance  of  licenses,  eligibility,  the 
use  of  criterion-referenced 
examinations,  continuing  competency, 
and  policies  and  procedures.  For  the 
professions  named  in  the  Act,  there  are 
several  private-sector  certifying 
organizations  and  a  number  of  State 
licensure  statutes,  which  vary 
considerably. 

All  of  the  standards  for  the 
accreditation  of  educational  programs 
contain  material  only  distantly  related, 
if  at  all,  to  patient  safety.  For  example, 
all  include  generic  responsibilities  for 
planning,  managing,  and  evaluating  the 
educational  program  offered.  Such 
standards  do  not  relate  to  training  in 
radiologic  procedures,  per  se,  but  may 
promote  the  overall  quality  of  the 
educational  experience.  Many  such 
generic  standards  are  included,  because 
they  have  been  accepted  by  voluntary 
(nongovernmental]  agencies  with 
considerable  experience  in  accrediting 
educational  programs  in  these  fields. 
However,  many  other  standards  have 
been  eliminated. 

The  Department  chose  to  promulgate 
accreditation  standards  that  follow  the 
requirements  of  the  voluntjuy 
accrediting  agencies  for  educational 
programs  in  these  professions,  e.g.,  the 
Committee  on  Allied  Health  Education 
and  Accreditation  (CAHEA)  of  the 
American  Medical  Association  and  the 
Commission  on  Dental  Accreditation 
(the  Commission)  of  the  American 
Dental  Association.  However,  some  of 
these  voluntary  standards  and  all 
explanatory  material  issued  by  these 
agencies  have  been  eliminated  to  allow 
maximum  discretion  to  States.  The 
Department  made  this  decision  because 
(1)  the  Congress  intended  that  the 
standards  be  developed  in  consultation 
with  appropriate  professional 
organizations,  (2)  the  standards  already 
promulgated  are  arguably  appropriate — 
insofar  as  any  such  standards  can  be — 
to  promote  the  type  of  competency  in 
radiologic  procedure  safety  and  patient 
protection  intended  by  the  Act,  and* (3) 
the  development  of  standards  that 
differed  from  those  already  utilized  in 
these  professions  would  cause 
unnecessary  confusion.  In  developing 
standards  based  on  those  already 
promulgated  by  recognized,  private- 
sector  accrediting  bodies,  certain 
inconsistencies  appear  in  the  format  and 
content  of  the  separate  standards  for 
radiographers,  radiation  therapy 
technologies,  nuclear  medicine 
technologists,  dental  hygienists,  and 
dental  assistants.  The  Department 
believes  that  these  inconsistencies  do 
not  materially  affect  the  separate 
standards  or  impose  greater  burdens  on 
any  profession. 


The  decision  to  rely  on  standards 
developed  by  the  professions 
themselves  as  a  starting  point  created 
another  problem.  Many  academic 
economists  and  several  Federal 
agencies,  including  the  Antitrust 
Division  of  the  Department  of  Justice 
and  the  Federal  Trade  Commission 
(FTC),  have  raised  over  the  years 
serious  questions  concerning  the 
possible  anticompetitive  effects  of 
certain  aspects  of  State  licensure  laws 
which  rely  on  such  standards. 

The  anticompetitive  effects  are  partly 
related  to  the  structure  of  the  State 
regulatory  body.  Licensing  boards 
composed  solely  of,  or  dominated  by, 
licensed  members  of  the  occupation  or 
profession  being  regulated  may  provide 
a  vehicle  for  raising  barriers  to  entry 
into  these  professions.  When  entry 
barriers  are  increased,  wage  costs  and 
prices  to  the  public  increase  also.  Such 
barriers  are  often  increased  by  raising 
the  educational  requirements  for  entry 
on  restricting  the  number  of  institutions 
accredited  to  train  future  entrants.  Thus, 
control  over  the  accreditation  process 
by  licensed  members  of  the  profession  is 
also  an  important  element  in  attempts  to 
limit  entry. 

To  lessen  the  potential  for  these 
problems,  the  Department  recommends 
that  those  States  which  decide  there  is  a 
need  to  establish  regulatory  controls 
over  radiologic  persoimel  avoid 
establishing  licensing  boards  dominated 
by  practicing  members  of  these 
occupations.  Caution  should  also  be 
taken  by  States  to  review  accreditation 
policies,  especially  if  influenced  by 
members  of  the  radiologic  occupations, 
to  insure  that  they  are  not  unduly 
restrictive.  In  reviewing  and  modifying 
the  standards  promulgated  by  this  rule 
we  have  attempted  to  avoid  such 
problems — for  example,  by  eliminating 
requirements  that  only  not-for-profit 
institutions  can  perform  training — but 
States  should  avoid  adding  requirements 
in  the  future  which  erect  entry  barriers 
or  reduce  employment  opportunities. 

Comments  and  the  Department's 
Responses 

The  Department  published  in  the 
Federal  Register  on  July  12, 1983.  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
that  provided  for  a  120-day  public 
comment  period.  A  total  of  286 
comments  from  organizations, 
governmental  agencies,  and  individuals 
was  received. 

The  presentation  of  these  comments 
and  of  the  Department's  responses  is 
divided  into  three  sections.  The  first 
consists  of  comments  regarding  the 
Supplementary  Information  section  of 
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the  July  12  NPRM.  Thi  t  second  consists 
of  comments  on  the  n  ile — the  new  75 
Part  which  will  be  ad|[ed  to  Title  42  of 
the  Code  of  Federal  Regulations.  The 
third  consists  of  com^nts  on  the 
Appendixes  to  the  NIVM.  which 
contained  the  text  of  i  he  standards. 

I.  Supplementary  Info  rmation  Section 

Two  respondents  re  commended 
changes  in  the  rationa  le  for  not 
providing  standards  f^r  users  of  non- 
ionizing radiation.  Th4  language  in  the 
NPRM  reads,  "at  this  time,  the  biological 
effects  of  non-ionizing  radiation  have 
not  been  conclusivelyiestablished  as  a 
threat  to  patient  health  and  safety." 
These  respondents  pn  )posed  changing 
the  word  "effects"  to  '  'hazards"  and 
deleting  the  word  "coi  iclusively."  The 
Department  agrees. 

Twelve  respondent^  recommended 
that  a  grandfathering  tlause  be  added  to 
the  regulation.  Grandmthering 
provisions  proposed  fajy  these 
individuals  ranged  fro^  provision  of  a 
grace  period  in  which  personnel  could 
obtain  thf  necessary  education  or 
credential,  to  grandfanering  on  the 
basis  of  prior  work  experience. 
Traditionally,  grandfa  hering  provisions 
have  been  included  in  State  statutes  for 
personnel  licensure  ra  ther  than  in  actual 
standards  adopted  uni  ler  such  statutes. 
Therefore,  the  model  statute  being 
developed  by  the  Department  will 
contain  a  recommendation  on  this  topic. 
However,  because  thii  i  regulation  is 
mandatory  for  Federa  agencies,  a 
grandfathering  provisJDn  for  Federal 
employees  has  been  a  ided  as 
S  75.3(a)(6)  of  the  regiiation. 

Several  respondent:  questioned  the 
applicability  of  these  i  tandards  to  active 
duty  military  personnel.  One  of  these 
respondents  argued  that  the  standards 
do  not  apply  because  |uch  personnel  are 
not  members  of  the  fi\|e  regulated 
occupations.  Another  irgued  that  it 
would  be  all  but  impossible  to  comply 
with  these  standards  if  they  were  to 
apply,  since  neither  mjlitary  training  nor 
length  of  service  corre  sponds  in  any 
way  to  the  periods  of  <  ime  involved  in 
standards  designed  fo  •  multi-year  career 
training  by  civilian  ed  icational 
institutions.  We  agree  and  have  added 
a  clause  to  5  75.3(a)(6]  under  which 
uniformed  personnel  t  *ained  by  the 
Armed  Services  will  bie  deemed  to  have 
met  these  standards,  provided  that 
equivalent  safety  protection  is  otherwise 
provided.  This  clause,  however,  does 
not  apply  to  civilian  ei  nployees  of  the 
uniformed  services. 

Other  commenters  r  squested  that 
foreign  nationals  employed  by  Federal 
agencies  in  position  oiltside  the  United 
States  be  exempted  fr  tm  the  standards. 


In  response  to  those  comments,  and  in 
the  absence  of  any  indication  of  a 
Congressional  intention  to  impose  an 
American  accreditation  and  licensure 
model  abroad,  we  have  added  a 
provision  to  the  effect  that  such  foreign 
nationals  will  be  deemed  to  have  met 
the  requirements  of  the  standards  if,  in 
the  judgment  of  the  employing  agency, 
they  present  qualiHcations  that  are 
equally  protective  of  patient  health  and 
safety. 

Finally,  a  respondent  pointed  out  that 
application  of  the  standards  would  bar 
from  Federal  employment  applicants 
who  are  fully  qualified  by  training  and 
experience  but  who  happen  to  reside  in 
States  which  choose — as  the  law 
permits  them  to  do — not  to  adopt  the 
standards.  At  the  very  least,  it  will  be 
some  years  before  the  standards  are 
widely  established  by  the  States.  In 
order  to  avoid  the  consequent  severe 
hampering  of  Federal  civilian 
recruitment,  we  have  also  added  to 
§  75.3(a)(6)  a  provision  under  which  the 
Office  of  Personnel  Management  or  the 
hiring  agency  may  determine  that  an 
applicant  who  has  been  trained  or  has 
practiced  in  a  profession  in  a  State  that 
has  not  adopted  the  standards  for  the 
profession  shows  evidence  of  training, 
experience  and  competence  that  are 
equally  protective  of  patient  health  and 
safety. 

In  addition,  to  afford  sufficient 
flexibility  to  deal  with  any  other 
potential  problems  that  Federal  agencies 
might  encounter,  a  provision  has  been 
added  to  allow  a  Federal  agency  to 
develop  and  use  alternative  criteria  that 
it  determines,  after  consultation  with  the 
Secretary,  to  offer  equivalent  protection 
of  patient  health  and  safety. 

The  preamble  to  the  NPRM  asked  for 
comments  as  to  whether  the 
credentialing  standards  should  be  - 
revised  to  identify  specific  eligibility 
requirements  and  examination  content. 
One  respondent  stated  that  it  would  be 
inappropriate  to  expand  the  two    • 
licensure  standards  in  this  way,  since 
this  would  severely  limit  the  autonomy 
of  the  States  in  developing  licensure 
programs.  The  Department  agrees. 

In  the  NPRM.  the  Department 
encourages  comments  on  its  decision  to 
follow  the  existing,  private-sector 
accreditation  standards  and  on  whether 
the  NPRM  should  be  revised  to  reduce 
inconsistencies.  Many  respondents 
addressed  the  appendixes  to  the  NPRM. 
The  Department  has  acknowledged  and 
responded  to  these  comments  in  Section 
III  below,  dealing  with  the  individual 
appendixes.  Many  of  these  comments 
argued  for  more  detail  and  others  for 
less  detail,  mostly  with  respect  to 
particular  occupations.  Responses  to 


these  comments  reflected  the 
Department's  original  problem  of 
dealing  with  standards  which  had  been 
independently  developed  and  which 
treated  identical  topics  inconsistently, 
with  no  occupation-specific  reason  for 
so  doing  (e.g.,  on  topics  such  as  student 
record-keeping  and  general  quality  and 
quantity  of  staff  offices  and  classrooms). 
Further,  if  one  occupation's  standard  (or 
lack  thereof)  was  viewed  as  minimally 
necessary,  then  others  which  exceeded 
it  must  by  definition  exceed  the 
minimum  (the  Act  allows  promulgation 
only  of  "minimum"  standards).  Yet 
making  a  change  either  way  to  reduce 
inconsistencies  would  depart  from  the 
voluntary  standards.  Faced  with  such 
dilemmas,  the  Department  has  in 
general  chosen  to  eliminate  rather  than 
add  details  except,  of  course,  for  those 
particular  standards  which  directly 
relate  to  safety  training. 

In  the  NPRM,  comments  were 
solicited  regarding  the  potential  costs 
and  effectiveness  of  implementing  the 
standards.  Eight  of  thirteen  respondents 
stated  that  costs  would  increase  as  a 
result  of  these  standards,  while  two 
commented  that  there  would  be  no 
significant  increase  in  costs.  One 
respondent  suggested  that  any  costs 
resulting  from  these  standards  could  be 
offset  by  a  testing  and/or  licensure  fee. 
In  addition,  two  respondents  indicated 
that  the  implementation  of  these 
standards  would  be  cost  effective. 
While  the  Department  agrees  that 
standards  might  raise  costs,  the 
standards  and  any  costs  they  entail  are 
mandatory  only  for  Federal  agencies. 
States  are  free  to  decide  whether  or  not 
to  adopt  regulatory  controls  and  at  what 
level.  Changes  that  we  have  made  in 
this  final  rule,  and  the  provision  for 
alternative  criteria,  are  intended  to 
permit  flexibility  and  cost-saving 
alternatives  (provided,  of  course,  that 
patient  safety  is  equally  well-protected), 
and  avoid  any  serious  and  inadvertent 
compliance  difficulties  for  Federal 
agencies.  States  which  follow  this  model 
closely,  including  relevant  applicability 
exemptions,  should  also  avoid 
difficulties. 

One  respondent  believed  that  both  the 
accreditation  and  licensure  standards 
should  contain  provisions  for  periodic 
Federal  review  and  revision  in  order  to 
ensure  that  they  remain  current.  The 
Department  recognizes  that  radiologic 
personnel  must  keep  up  with  a  rapidly 
developing  scientific  and  technical 
knowledge  base.  However,  both 
employers  and  employees  have  a  strong 
incentive  to  ensure  that  radiological 
personnel  maintain  and  increase  their 
knowledge  of  safety-related  matters. 
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Moreover,  we  expect  that  voluntary 
associations  and  possibly  States  ivill 
revise  standards  from  time  to  time,  and 
will  find  this  easy  to  do  given  the 
flexibility  of  these  standards.  In  the 
unlikely  event  that  these  standards 
prove  incompatible  with  such  changes, 
we  can  under  the  Act  elect  to  propose 
revisions,  with  or  without  an  explicit 
updating  procedure.  In  the  model  statute 
separately  transmitted  to  States,  we 
have  explicitly  incorporated  legal 
authority  to  change  standards  over  time. 

U.  Part  75 

Section  75.1(a) 

Thirteen  respondents  questioned  the 
purpose  of  the  regulations,  stating  that 
they  are  unnecessary  or  that  private- 
sector  initiatives  are  sufficient  to 
regulate  radiologic  personnel, 
particularly  since  the  Department  has 
modeled  these  standards  on  those  of 
private  organizations.  It  was  also  argued 
that  the  regulation  would  make 
recruitment  of  qualified  personnel 
unnecessarily  difficult.  With  respect  to 
the  first  argument,  we  agree,  but  as 
previously  discussed  have  little  or  no 
choice  under  the  Act.  With  respect  to 
the  second  argument,  changes  discussed 
above  should  eliminate  the  recruitment 
problem.  Therefore,  the  Department 
believes  that  a  wider  application  of 
standards,  essentially  similar  to  those 
already  utilized  in  a  significant  part  of 
the  health  care  system,  will  not  create 
substantial  new  difficulties  in  personnel 
recruitment. 

Section  75.1(b) 

The  Department  proposed  standards 
for  five  occupations  that  utilize  ionizing 
radiation:  (1)  Radiographer,  (2)  dental 
hygienist,  (3)  dental  assistant,  (4) 
nuclear  medicine  technologist,  and  (5) 
radiation  therapy  technologist.  One 
hundred  ninety-four  respondents 
questioned  why  the  standards  were 
limited  to  these  five  occupations.  The 
Department  continues  to  affirm  its  belief 
that  it  is  not  appropriate  at  this  time  to 
recommend  radiologic  standards  for 
other  types  of  health  persormel  who 
administer  ionizing  radiation.  A  fuller 
and  more  satisfactory  base  of 
information  is  required  on  existing 
practice,  standards  in  the  private  sector, 
and  job-knowledge  requirements, 
particularly  for  those  personnel  who 
have  not  previously  been  held  to 
rigorously  developed  formal  standards 
regarding  their  qualifications  and 
competency.  Moreover,  many 
occupational  groups  (e.g.,  registered 
nurses)  predominantly  perform  non- 
radiological  procedures  and  are  already 
subject  to  a  wide  range  of  standards.  It 


would  be  both  extremely  difficult  and 
unwise  to  attempt  to  create  separate 
standards  and  duplicative  processes 
limited  to  radiological  competency. 
More  fundamentally,  the  very  concepts 
of  accreditation  and  licensing  only  apply 
to  well-defined  occupational  settings  in 
which  both  training  and  job 
performance  are  tightly  linked  to  the 
subject  of  the  standards.  For  persons 
who  performs  radiological  procedures  in 
actual  job  settings  rather  than  on  the 
basis  of  nominal  profession,  there  are 
better  and  more  direct  approaches  such 
as  short-term  training  and  performance 
testing.  Accordingly,  coverage  has  not 
been  extended  to  other  occupations, 
although  individual  States  have  the 
prerogative  to  do  so. 

Nine  respondents  supported  the 
Department's  initial  decision  to  not 
promulgate  standards  for  personnel  in 
ultrasound  and  diagnostic  medical 
sonography. 

Section  75.2 

One  respondent  suggested  that  the 
definition  of  accreditation  be  expanded 
to  include  the  approval  of  individual 
courses.  The  purpose  of  this  regulation 
is  not  to  set  standards  for  individual 
courses,  but  to  set  standards  for 
educational  programs  that  will  in  many 
cases  include  a  considerable  variety  of 
academic  and  clinical  training. 

One  respondent  suggested  that  the 
term  "certification"  be  defined  in  §  75.2, 
As  explained  in  footnote  1  above,  the 
term  "certification"  is  not  used  in  the 
regulation.  Accordingly,  no  such 
definition  is  necessary. 

Two  respondents  felt  that  the 
definition  of  "continuing  competency" 
was  too  narrow.  The  Department  agrees 
and  has  expanded  this  definition. 

Four  respondents  suggested  that  the 
definition  of  "energized  laboratory"  be 
changed  to  include  laboratories  in  which 
the  equipment  emits  non-ionizing 
radiation.  Since  this  regulation  applies 
only  to  five  occupations  that  utilize 
ionizing  radiation,  this  change  has  not 
been  made. 

Two  respondents  suggested  that  a 
more  complete  definition  of  "ionizing 
radiation"  would  include  neutrons  and 
other  nuclear  particles.  The  Department 
agrees  and  has  adopted  this  definition. 

In  the  NPRM,  the  Department 
proposed  to  apply  nuclear  medicine 
technologist  standards  only  to 
technologists  who  perform  in  vivo 
procedures,  since  in  vitro  procedures  do 
not  pose  the  threat  of  excess  radiation 
to  patients.  A  second  rationale  for  this 
decision  was  based  on  the  Department's 
concern  that  standards  for  the  nuclear 
medicine  technologists  should  not  be 
applied  to  other  laboratory  personnel 


who  can  perform  in  vitro  procedures. 
Seventeen  respondents  objected  to  a 
lack  of  clarity  in  this  definition  or  to  the 
application  of  the  standards.  It  was  also 
suggested  that  a  clearer  statement  on  in 
vivo  procedures  would  be  necessary. 
The  Department  recognizes  that  in  vivo 
and  in  vitro  procedures  fall  within  the 
scope  of  the  nuclear  medicine 
technology  profession,  but  remains 
concerned  about  application  of 
technologist  standards  to  other 
personnel.  Accordingly,  the  original 
statement  on  applicability  has  been 
retained  but  clarified  by  adding  the 
following  statement  "For  purposes  of 
this  Act,  any  administration  of 
radiopharmaceuticals  to  human  beings 
is  considered  an  in  vivo  procedure."  In 
addition,  to  the  extent  that  in  vitro 
procedures  present  a  potential  hazard  to 
technologists  or  other  laboratory 
personnel,  health  and  safety  rules 
should  be  established  in  the  laboratory 
for  their  protection.  Such  provisions, 
however,  are  beyond  the  scope  of  this 
regulation.  The  Department  suggests 
that  States  examine  these  issues 
carefully  in  proposing  licensure 
standards  for  these  persoimel. 

Five  respondents  suggested  other 
changes  that  would  amend  the  definition 
of  "nuclear  medicine  technologist"  A 
suggestion  to  insert  the  phrase 
"administers  radiopharmaceuticals  to 
human  beings"  has  been  adopted.  A 
suggestion  to  delete  the  reference  to 
licensed  pharmacists  has  also  been 
adopted.  However,  the  Department  has 
chosen  to  exempt  pharmacists  from  the 
regulation  because  it  does  not  wish  to 
impose  requirements  on  pharmacists  or 
their  educational  programs  beyond 
those  required  by  State  licensure 
statutes  or  State-approved  program 
accreditation.  The  suggestion  to  insert 
the  phrase  "while  under  the  supervision 
of  a  licensed  practitioner"  has  merit  but 
more  properly  should  be  contained  in 
the  State  licensure  statute  that  defines 
the  scope  of  practice  for  nuclear 
medicine  technologists.  One  respondent 
suggested  the  insertion  of  the  phrase 
"represents  himself  or  herself  to  the 
pubUc  as  a  nuclear  medicine 
technologist"  The  Department  agrees 
that  nuclear  medicine  technologists  are 
not  the  only  professionals  that  perform 
the  procedures  in  question  and  that 
medical  technologists,  clinical  chemists, 
and  others  that  perform  in  vitro 
procedures  are  not  covered  by  these 
regulations.  However,  the  Department 
feels  that  the  definition,  as  written, 
clearly  delineates  who  is  and  is  not 
covered  by  this  regulation. 

Four  respondents  stated  that  the  term 
"radiographer"  normally  denotes  an 
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industrial  radiogn  pher  who  X-rays 
materials,  and  rec  immended 
substituting  "radic  graphic  technologist," 
"medical  radiologi  c  technologist,"  or 
"medical  radiographer."  The 
Department  disagi  ees.  Since 
"radiographer"  is  he  accepted 
occupational  title  for  these  personnel  in 
health  care  settings  and  is  less  confusing 
than  "medical  rad:  ologic  technologist" 
which  can  be  appl  ed  to  more  than  one 
of  these  professioi  s,  the  term 
"radiographer"  hai  i  been  retained. 

One  Federal  age  ncy  expressed 
concern  that  undei  emergency  or 
combat  conditions ,  persons  not  meeting 
licensure  requiremjents  may  have  to 
perform  the  duties  of  radiographers.  It  is 
recognized  that  under  such  conditions 
the  substitution  of  Desser  qualifled 
personnel  is  prefeqable  to  doing  without 
necessary  diagnostic  information 
obtainable  by  radiblogic  procedures. 
These  standards  dp  not  attempt  to 
address  the  use  of  personnel  in 
emergency  conditi  >n8,  which  are 
sufficiently  rare  sa  as  not  to  affect  the 
medical  radiation  I  lazards  to  which  the 
general  population  is  routinely 
subjected.  Howev(  r,  to  clarify  this  point 
we  have  created  ir  S  75.3  a  specific 
exemption  to  cove: '  this  case. 

One  respondent  |wrote  that  the  note  to 
the  definition  of  "radiographer"  should 
be  deleted  or  a  sinular  note  added  for 
"nuclear  medicine   and  "radiation 
therapy  technologists."  Another 
respondent  requested  that  the  note  be 
incorporated  into  the  definition  of 
"radio^^pher",  stating  that  this  would 
eliminate  the  needlfor  the  "Description 
of  the  Profession"  |n  the  accreditation 
standards.  The  Department  has 
incorporated  the  note  into  the  deflnition, 
but  has  retained  th  e  Description  of  the 
Profession  in  Appe  ndix  A  to  indicate  the 
competencies  for  vrhich  radiographers 
should  be  trained.  ; 

One  respondent  suggested  that  the 
definition  of  "radic  logist"  be  amended 
to  include  physicia  ns  certified  by  the 
American  Board  of  Chiropractic 

^e  term  "radiologist" 
'  to  the  qualifications 
stor  of  an  approved 
1,  who  may  either  be 
a  radiologist  or  possess  "suitable 
equivalent  qualific  itions,"  the  change  is 
unnecessary. 

Section  75.3 

One  respondent  bit  that  military  X- 
ray  technologists  spould  be  included  in 
the  Federal  requir^ents.  The  Act 
specifically  requires  all  Federal  agencies 


Radiology.  Since 
is  used  only  to  ref( 
of  the  medical 
educational progr 


to  comply  with  the 


employees,  includi  ig  military  personnel. 


except  that  the  VA 


standards  for  all 


must  comply  "to  the 


extent  feasible"  and  issue  its  own 
regulations. 

m.  Comments  on  Appendixes 

Appendix  A 

One  respondent  stated  that  the 
accreditation  standards  for 
radiographers  are  excessively  detailed, 
and  one  stated  they  are  insufficiently 
detailed  to  protect  patient  health  and 
safety.  The  Department  believes  that  the 
accreditation  standards  are  adequate 
and  the  level  of  detail  of  the  standards 
has  been  retained. 

One  respondent  stated  that  the 
Description  of  the  Profession  for 
radiographers  was  unclear  and 
suggested  using  the  American  College  of 
Radiology's  wording  concerning  imaging 
techniques.  The  description  of  the 
profession  is  similar  to  that  presently 
used  by  CAHEA,  which  was  adopted  by 
the  College.  The  Department  believes 
that  this  description  is  adequate. 

One  respondent  suggested  that  a 
course  in  computer  science  be  added  to 
the  curriculum  for  all  radiographers. 
Although  the  Department  has  not  made 
this  addition  to  die  minimum  curriculum, 
it  acknowledges  that  accrediting  bodies 
may  wish  to  do  so  in  the  future. 

Two  respondents  commented  on 
faculty  reqiurements.  One  recommended 
that  the  criteria  for  instructors  be  more 
specific  and  detailed.  The  other 
requested  that  specific  credentials  be 
stated  for  faculty.  The  Department 
believes  that  within  the  standards  as 
published  in  the  NPRM,  any  more 
specific  quahfications  or  credentials 
should  be  determined  by  institutions 
providing  the  educational  program. 

One  respondent  pointed  out  that 
recordkeeping  requirements  for 
radiographers  were  much  more  detailed 
than  for  nuclear  medicine  technologists 
or  radiation  therapy  technologists.  The 
three  have  been  made  consistent. 

As  was  suggested  by  one  respondent, 
the  sponsorship  section  has  been 
revised  to  be  consistent  with  the  other 
appendixes. 

bi  other  regulations,  the  Department 
has  consistentiy  eliminated  the 
requirements  for  full-time  program 
directors.  In  order  to  provide  maximum 
flexibility  to  States,  this  policy  has  also 
been  incorporated  in  Appendix  A  and  E 
of  this  regulation. 

Appendix  B 

Three  respondents  stated  that 
Appendixes  B  and  C  could,  in  most 
instances,  be  combined,  and  two 
supported  the  Appendixes  as  proposed. 
Curriculum  standards  for  dental 
radiography  training  are  virtually  the 
same  for  dental  hygienists  (Appendix  B) 


and  dental  assistants  (Appendix  C). 
However,  the  Act  requires  the 
Department's  standards  to  distinguish 
between  these  occupations. 

One  respondent  suggested  that  the 
words  "course  and  program"  be  added 
to  the  term  "dental  radiography 
training"  wherever  used  in  Appendixes 
B  and  C.  Because  dental  radiography 
training  encompasses  both  courses  and 
programs,  as  described  in  the 
sponsorship  sections  of  Appendixes  B 
and  C,  no  change  has  been  made. 

Relating  to  sponsorship,  one 
respondent  suggested  that  A.  use  the 
language  of  the  Commission  on  Dental 
Accreditation.  The  Commission's 
Standard  1,  regarding  educational 
settings,  is  directed  toward  the 
accreditation  of  a  total  dental  hygiene 
education  program,  while  the 
Department's  standard  is  directed  only 
toward  dental  radiography  training. 
Since  the  Department  intends  only  to 
propose  accreditation  standards  for 
training  in  dental  radiography,  it  has 
retained  the  NPRM  language. 

Another  respondent  suggested  that 
A.l.(b)  (currentiy  A.2.)  specify  the 
Commission  as  the  accrediting 
organization  recognized  by  the  U.S. 
Department  of  Education.  The 
Department  does  not  believe  that 
identification  of  accrediting  bodies  will 
materially  affect  the  standards  and  has 
retained  the  original  language. 

One  respondent  suggested  that  A.l.(c) 
(currently  A.3.]  specify  State  dental 
boards  as  the  State  entity  responsible 
for  approving  sponsors  of  and  training  in 
dental  radiography.  States  have  the 
authority  to  designate  the  entity  that 
sets  requirements  for  personnel  who 
expose  and  process  dental  radiographs. 
This  is  often,  but  not  always,  the  dental 
board.  Therefore,  the  original  language 
of  the  standard  has  been  retained. 

Three  respondents  expressed  concern 
over  curriculum  content,  learning 
experiences,  and  institutional  time,  and 
suggested  that  these  may  pose 
enforcement  problems  for  accrediting 
agencies.  After  reviewing  the  relevant 
Commission  requirements  and 
guidelines,  the  Department  continues  to 
believe  that  the  provisions  of  this  rule 
are  consistent  with  voluntary  sector 
standards,  which  do  not  appear  to  pose 
enforcement  problems. 

Two  respondents  questioned  the  use 
of  the  term  "direct  supervision"  in 
B.l.(c)  (currently  B.3.).  It  is  die  intent  of 
this  standard  to  assure  appropriate 
faculty  supervision  during  a  student's 
radiographic  technique  and  practice 
assignments,  but  not  to  impose  a  direct 
and  constant  supervision  requirement 
after  a  student  has  demonstrated 
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competence  in  making  radiographs. 
Tiierefore,  tlie  standard  has  been  '  '•  • 
modified. 

Anotlier  respondent  suggested 
amending  B.l.(c)  (currently  B.3.)  to  state, 
"experiences  sliould  include  primary, 
mixed,  and  permanent  dentitions,  as 
well  as  edentidous  and  partially 
edentulous  patients."  This  language 
more  completely  describes  possible 
radiographic  opportunities,  and  the 
Department  has  adopted  this  suggestion. 
This  would  create  a  problem  for  the 
Armed  Forces,  as  discussed  by  another 
respondent  since  some  uniformed 
personnel  are  not  allowed  to  practice  on 
children  and  such  training  would 
therefore  be  redundant  The  exemption 
previously  discussed  would  solve  this 
problem. 

Two  respondents  recommended 
deleting  "Certified  Dental  Assistant"  as 
a  qualifying  credential  for  dental 
radiography  faculty.  Another  respondent 
suggested  that  dental  hygiene  faculty  be 
licensed  to  teach  these  procedures,  and 
one  proposed  that  dental  radiography 
faculty  be  required  to  demonstrate 
special  training  and  experience.  D.l,(a) 
(currently  D.l.)  is  a  list  of  minimum 
qualifications  for  individuals  who  teach 
dental  radiography.  The  language  of  this 
section  is  similar  to  the  faculty  standard 
of  the  Commission's  standards  for 
dental  hygiene  education  programs.  The 
Department  believes  in  maintaining 
flexibility  for  educational  institutions 
regarding  faculty  requirements  and  has 
chosen  to  retain  the  original  language  of 
the  NPRM. 

Appendix  C 

One  respondent  objected  that  section 
A  excludes  high  school  dental  assisting 
programs  that  otherwise  meet  these 
standards.  The  Department  agrees  and 
has  modified  this  standard  to  include 
secondary  educational  programs. 

Two  respondents  suggested  that  only 
programs  accredited  by  the  Commission 
on  Dental  Accreditation  should  be 
approved  sponsors.  The  Commission 
accredits  dental  assisting  education 
programs  but  does  not  accredit 
individual  courses.  To  limit  radiography 
training  to  courses  conducted  by 
Commission-accredited  programs  would 
eliminate  many  sponsors  who  are 
providing  recognized  and  acc^table 
courses  in  dental  radiography. 
Accordingly,  the  original  language  has 
been  retained. 

One  respondent  suggested  that 
reference  to  Federal  agencies  be  deleted 
from  A.l.(c)  (currently  A.3.).  The 
Department  has  deleted  this  language, 
since  it  is  uimecessary  and  is 
inconsistent  with  the  standards  for  other 
occupations. 


Four  respondents  expressed  concern 
about  the  level  of  detail  in  the 
curriculum  content  standards  and  a 
need  to  specify  instructional  time.  In 
developing  this  standard,  the 
Department  has  followed  voluntary- 
sector  standards  concerning  curriculum 
content  learning  experiences,  and 
instructional  time,  and  believes  these 
standards  adequate.  As  with  Appendix 
B,  respondents  also  objected  to  use  of 
the  term  "direct  supervision."  The 
Department  agrees  and  has  modified 
this  provision. 

One  respondent  recommended  that 
dental  assistants  should  in  all  cases  be 
required  to  demonstrate  competence  on 
manikins  before  making  radiographs  on 
patients.  The  Department  acknowledges 
the  advantages  of  practice  on  manikins, 
but  recognizes  that  such  a  requirement 
would  greatly  restrict  learning 
opportunities  in  dental  radiography  for 
on-the-job-trained  dental  assistants, 
whose  training  needs  are  greatest 
Appropriate  instruction  and  supervision, 
as  set  forth  in  these  standards,  can 
make  a  radiogaphic  exposure  for 
diagnostic  purposes  into  a  safe  learning 
and  practice  experience. 

One  respondent  indicated  that  not  all 
training  facilities  have  children  in  their 
patient  pools.  The  Department  agrees 
but  notes  that  the  standard  recommends 
that  clinical  experience  "should" 
provide  such  opportunities.  Accordingly, 
training  facilities  should  make  an  effort 
to  meet  the  intent  of  the  standards,  but 
may  not  be  able  to  do  so  in  all  cases.  As 
in  Appendix  B,  this  standard  was  also 
modified  to  include  primary,  mixed,  and 
permanent  dentitions,  as  well  as 
edentulous  and  piu-tially  edentulous 
patients. 

Three  respondents  stated  that  dental 
radiography  faculty  should  be  required 
to  demonstrate  special  training  and 
experience,  that  the  Certified  Dental 
Assistant  credential  is  not  a  sufficient 
qualification,  and  that  the  provision  for 
recognition  of  equivalent  qualifications 
in  D.l.(a)  (currently  D.l.)  is  ambiguous. 
D.l.(a)  (currently  D.l.)  is  a  list  of 
minimum  qualifications  for  individuals 
who  teach  dental  radiography.  This 
standard  is  similar  to  the  faculty 
standard  found  in  the  Conmiission's 
standards  for  dental  assisting  education 
programs.  The  Department  believes  in 
maintaining  flexibility  for  educational 
institutions  regarding  faculty 
requirements  and  has  chosen  to  retain 
this  language. 

One  respondent  requested  that  the 
note  at  the  end  of  the  standard  specify 
the  Commission  as  the  accrediting  body 
recognized  by  the  U.S.  Department  of 
Education.  As  described  previously,  the 


Department  has  chosen  not  to  name         i 
such  organizations  in  these  standards,      j 

Appendix  D 

Two  respondents  addressed  in 
general  terms  the  standards  for 
accreditation  of  educational  programs 
for  nuclear  medicine  technologists.  One 
concurred  with  the  effort  made  to  follow 
the  CAHEA's  Essentials  and  Guideliam. 
Another  found  the  wording,  althou^ 
drawn  from  the  Essentials,  to  be  vague, 
incomplete,  and  imprecise.  A  third 
respondent  suggested  numerous  chaises 
in  the  standards  for  accreditation  of 
educational  programs  for  nuclear 
medicine  technologists,  which  would 
essentially  duplicate  the  proposed  new 
draft  voluntary-sector  essentials.  While 
the  Department  supports  voluntary- 
sector  standards,  it  believes  that  Federal 
requirements  can  be  less  detailed 
without  compromising  the  quality  of 
educational  programs.  Therefore,  the 
standards  have  not  been  amended. 

Two  respondents  felt  that  the 
qualifications  for  program  director  were 
excessively  detailed,  while  another  felt 
they  were  insufficiently  detailed.  The 
Department  believes  that  die 
qualifications  for  program  director  are 
adequate  and  the  original  language  has 
been  retained. 

One  respondent  recommended  adding 
a  list  of  recognized  educational 
programs  to  the  note.  Since  States  have 
the  responsibility  to  approve 
educational  programs,  the  Department 
suggests  that  the  States  or  accrediting 
bodies  recognized  by  States  be 
consulted  for  such  a  list 

Appendix  E 

Two  respondents  suggested  that  the 
sponsorship  standard  be  less  specific 
arguing  that  the  critical  factor  is  that 
programs  have  good  clinical  affiliations 
and  strong  didactic  programs  regardless 
of  institutional  sponsors.  In  keeping  with 
the  Department's  preference  to  follow 
private  sector  standards  where 
appropriate,  the  current  language  has 
been  retained. 

Two  respondents  suggested  diat  the 
curriculum  be  expanded  to  include 
management  organization  and  function, 
statistics,  and  computer  applications. 
Although  the  Department  has  not  added 
these  topics  to  the  minimum  curriculum, 
it  recognizes  that  accrediting  bodies 
may  wish  to  make  some  such  changes  in 
the  future. 

Another  respondent  felt  that  the  one- 
year  program  option  should  be 
eliminated.  Since  one-year  programs 
ciirrently  exist,  are  accredited,  and  - 
graduate  personnel  fully  cognizant  of 
patient  health  and  safety  considerations. 
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do<  8 


not  believe  that 
should  be  more 


(he  Department 
Federal  regulations 
restrictive. 

One  respondent  i  uggested  that  in  C.4., 
(he  standard  shouI<  require  laboratories 
to  meet  applicable  Federal  and  State 
standards.  The  Department  agrees  and 
has  made  the  apprc  priate  change. 

To  maintain  con^stency  «vith 
minimum,  voluntari-sector  standards, 
the  Department  felt  that  it  was 
necessary  to  add,  "  >r  possess  suitable 
equivalent  qualifier  tions"  to  the 
program  director  qialifications. 

Appendixes  F  and  t  ? 

One  State  agency  opposed  the 
creation  of  standaras  that  would  lead  to 
a  licensure  law  and  questioned  the  need 
for  separate  licensee  for  the  five 
professions  covered  by  this  regulation. 
The  Department  haft  recommended 
minimum  standards  for  each  of  these 
distinct  occupationf,  as  required  by 
Pub.  L  97-35.  As  written,  the  standards 
for  "nuclear  medicine  technologist, 
"^diation  therapy  technologist",  and 
"radiographer"  can  be  incorporated  into 
a  State  licensure  prsgram.  "Dental 
hygienist"  is  already  licensed  in  all 
States.  For  "dental  Assistant",  a  permit 
to  engage  in  dental  Radiography  may  be 
preferable.  However,  States  that  elect  to 
implement  such  standards  may  choose 
among  a  variety  of  inplementation 
strategies. 

Five  respondents  Idealt  with  the 
continuing  competency  requirement  in 
Appendixes  F  and  p.  They  questioned 
its  specificity.  cost-«ffectivene8s,  and 
feasibility  of  enforcement  The 
Department  believes  that  licensure 
without  a  requirem^t  for  maintaining 
competency  does  not  serve  to  protect 
the  public.  Howevet,  the  state  of  the  art 
in  assuring  continuad  competency  is 
such  that  specific  gijidelines  cannot  be 
presented  at  this  tin^e.  States  that 
choose  to  set  a  continuing  competency 
requirement  should  develop  an  oversight 
or  enforcement  mec  tanism. 

The  NPRM  mentitined  the  National 
Commission  for  Health  Certifying 
Agencies  (NCHCA)  las  having  published 
suitable  criteria  for  fcertifying 
organizations.  Thret  respondents 
objected  to  mentionlof  the  NCHCA.  One 
suggested  that  a  list{  of  criteria  would  be 
acceptable.  Twelve  respondents 
supported  the  referdnce  to  the  NCHCA's 


criteria  and  in  most 


cases  requested 


believes  that  States 


for  an  acceptable  m  >thod  of  evaluating 


certifying  practices 


additional  informatiDn.  The  Department 


can  look  to  NCHCA 


but  does  not  see  the 


need  to  incorporate  lengthy  additional 
material  that  is  reac  ily  available. 


One  respondent  suggested  that  the 
adoption  of  criteria  such  as  those  of 
NCHCA  is  less  significant  than 
adherence  to  such  criteria.  The 
Department  agrees.  This  respondent 
also  suggests  that  States  be  required  to 
develop  processes  that  will  ensure  that 
accrediting  organizations  adhere  to  such 
criteria.  The  Department  considers  this 
overly  prescriptive  in  a  Federal  standard 
and  believes  that  the  present  wording  of 
this  section  provides  sufficient  guidance 
to  States  on  matters  of  validity, 
objectivity,  and  fairness  in  establishing 
standards. 

Two  respondents  requested  that 
language  be  added  to  require  that 
examinations  be  currently  reliable  and 
valid.  The  Department  believes  that 
reliabihty  and  validity  issues  are 
adequately  covered  in  the  section  on 
policies  and  procedures. 

Two  respondents  requested  addition 
of  the  following  statement,  "a  State 
agency  may,  in  lieu  of  its  own 
examination,  recognize  successful 
completion  of  a  national  credentialing 
examination."  It  is  not  the  intent  of  the 
Department  to  specify,  within  these 
regulations,  the  procedures  by  which 
States  may  or  may  not  implement  these 
standards.  The  standards  allow  either 
approach.  Therefore,  the  statement  has 
not  been  adopted. 

Three  respondents  objected  to  the 
special  eligibility  clause  in  Appendixes 
F  and  G  (BJZ.),  feeling  that  the  standard 
should  require  all  applicants  to  be 
graduates  of  accredited  programs.  The 
Department  believes  that  States  should 
develop  procedures  to  permit  applicants 
who  have  training  and/or  experience 
equal  to  or  greater  than  graduates  of 
accredited  programs  to  take  the 
licensure  examination.  Only  dental 
hygiene  has  no  special  eligibility  clause, 
since  all  States  license  hygienists  and 
require  graduation  from  an  accredited 
program.  Therefore,  the  original 
language  has  been  retained. 

Two  respondents  endorsed  the  use  of 
the  term  "competency-based 
examination"  rather  than  "criterion- 
referenced  examination"  in  Appendix  F, 
believing  it  to  be  more  comprehensive. 
Another  respondent  suggested 
expanding  the  wording  to  include  "and 
functional  capability."  However,  the 
term  "criterion-referenced  examination" 
is  widely  accepted,  understood,  and 
used  in  the  credentialing  community, 
and  the  Department  feels  that  the 
proposed  change  would  not  serve  to 
clarify  the  standard. 

Appendix  G 

One  respondent  suggested  that 
Federal  entities  could  also  issue  licenses 
or  permits.  Currently,  some  Federal 


agencies  that  train  dental  personnel 
provide  a  certificate  of  completion  of  the 
program,  but  none  take  the  next  step  of 
credentialing  the  individual.  Although 
this  step  may  be  considered  by  Federal 
agencies  in  \he  future,  credentialing  is 
basically  a  State  function  (licensing)  or 
private  sector  function  (certification). 
The  Department,  therefore,  has  retained 
.  the  original  language. 

One  respondent  suggested  combining 
B.I.  and  B.2.,  which  specify  eligibility 
requirements.  The  Department  believes 
that  the  present  organization  of  the 
standard  more  clearly  shows  the 
requirements  of  each  pathway  to 
eligibilify,  i.e.,  formal  education  and 
combination  of  training  and/or 
experience. 

Two  respondents  suggested  an 
eligibility  requirement  of  high  school 
graduation  or  the  equivalent  for  dental 
assistants.  Since  the  standards  specify 
in  some  detail  the  education  and 
training  required  to  be  eligible  for  a 
permit,  an  additional  requirement  does 
not  appear  necessary.  States  may 
establish  such  a  requirement  as  they 
determine  necessary. 

Four  respondents  made 
recommendations  relative  to 
examinations.  One  respondent 
encouraged  the  use  of  the  Dental 
Assisting  National  Board  examination; 
two  stated  that  a  clinical  examination  is 
necessary  to  assure  competence;  and  the 
other  suggested  that  examination 
content  areas  be  specified.  The 
standard,  as  revised,  allows  States 
maximum  flexibilify  in  selecting  the  type 
of  examination  necessary  to  determine 
competence,  including  a  clinical 
examination. 

Regulatory  Flexibilify  Act  and  Executive 
Order  12291 

The  Department  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including  small 
businesses,  small  organizational  units, 
and  small  governmental  jurisdictions 
and,  therefore,  does  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980. 

The  Department  has  also  determined 
that  this  is  not  a  major  rule  under  the 
Executive  Order  12291,  because  it  will 
not  result  in: 

(1)  An  annual  e^ect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
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United  States-based  ent^prises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

While  the  costs  of  implementation  of 
these  regulations  by  Federal  agencies 
cannot  be  calculated  in  the  absence  of 
specific  implementation  plans,  no 
significant  costs  are  anticipated,  and  we 
have  sought  to  minimize  or  eliminate 
anticompetitive  effects. 

Promulgation  of  these  standards  will 
affect  private-sector  health  costs  only  to 
the  extent  that  States  elect  to  regulate 
these  personnel  when  otherwise  they 
would  not  do  so.  This  effect  is  probably 
minimal  since  State  regulation  of  these 
personnel  has  been  increasing  without  a 
Federal  model  regulation,  Regardless, 
this  regulation  does  not  "result  in"  such 
impacts,  and  we  do  not  believe  that 
significant  costs  are  involved.     ' 

List  of  Subjects  in  CFR  Port  75      " 

Credentialing  of  radiologic  personnel. 
Federal  radiologic  personnel.  Health 
personnel  standards.  Medical  radiation. 
Radiation  protection.  Radiologic 
personnel  standards.  Standards  for 
radiologic  personnel. 

Dated:  November  25, 1985. 
James  O.  Maaon.  '* 

Assistant  Secretary  for  Health. 

Approved:  Noveml)er  26, 1985. 
Maigaret  M.  Hedder, 

Secretary. 

Therefore.  Part  75  will  be  added  to 
Subchapter  F  of  Tide  42  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  75— STANDARDS  FOR  THE 
ACCREDITATION  OF  EDUCATIONAL 
PROGRAMS  FOR  AND  THE 
CREDENTIALING  OF  RADIOLOGIC 
PERSONNEL 

Sec 

75.1  Background  and  purpose.  ■;     .  . 

75.2  Dennitions. 
75 J  Applicability. 

Appendix  A — Standards  for  Accreditation  of 

Education  Programs  for  fladiographers 
Appendix  B — Standards  for  Accreditation  of 

Dental  Radiography  Training  for  Dental 

Hygienists 
Appendix  C — Standards  for  Accreditation  of 

Dental  Radiography  Training  for  Dental 

Assistants 
Appendix  D — Standards  for  Accreditation  of 

Educational  Programs  for  Nuclear 

Medicine  Technologists 
Appendix  E — Standards  for  Accreditation  of 

Education  Programs  for  Radiation 

Therapy  Technologists 
Appendix  F — Standards  for  Licensing 

Radiographers.  Nuclear  Medicine 

Technologists,  and  Radiation  Therapy 

Technologists 


Sac 

Appendix  G — Standards  for  Licensing  Dental 

Hygienists  and  Dental  Assistants  in 

Dental  Radiography 

Authority:  Sec.  979  of  the  Consumer-Patient 
Radiation  Health  and  Safety  Act  of  1961,  Pub. 
L  97-35,  95  Stat  S99-«00  (42  U.S.C.  10004). 

§  7S.1    Background  and  purpota. 

(a)  The  purpose  of  these  regulations  is 
to  implement  the  provisions  of  section 
979  of  the  Consumer-Patient  Radiation 
Health  and  Safety  Act  of  1981. 42  U.S.a 
10004.  which  requires  the  establishment 
by  the  Secretary  of  Healdi  and  Human 
Services  of  standards  for  the 
accreditation  of  programs  for  the 
education  of  certain  persons  who 
administer  radiologic  procedures  and  for 
the  credentialing  of  such  persons. 

(b)  Section  979  requires  the  Secretary, 
after  consultation  with  specified  Federal 
agencies,  appropriate  agencies  of  States, 
and  appropriate  professional 
organizations,  to  promulgate  by 
regulation  the  minimum  standards 
described  above.  These  standards 
distinguish  between  the  occupations  of 
(1)  radiographer,  (2)  dental  hygienist.  (3) 
dental  assistant,  (4)  nuclear  medicine 
technologist,  and  (5)  radiation  therapy 
technologist  In  the  interest  of  public 
safety  and  to  prevent  the  hazards  of 
improper  use  of  medical  radiation 
identifled  by  Congress  in  its 
determination  of  the  need  for  standards, 
the  Secretary  is  also  authorized  to 
prepare  standards  for  other 
occupational  groups  utilizing  ionizing 
and  non-ionizing  radiation  as  he/she 
Hnds  appropriate.  However,  the 
standards  set  out  below  are  limited  to 
the  five  occupational  groups  listed 
above,  utilizing  ionizing  radiation. 
Nothing  in  these  accreditation  standards 
is  intended  to  discriminate  against 
proprietary  schools. 

S7S.2    Deflnmons. 

,  All  terms  not  defined  herein  shall 
have  the  meaning  given  them  in  the  Act. 
As  used  in  this  part: 

"Accreditation,"  as  applied  to  an 
educational  program,  means  recognition, 
by  a  State  government  or  by  a 
nongovernmental  agency  or  association, 
of  a  specialized  program  of  study  as  . 
meeting  or  exceeding  certain 
established  qualifications  and 
educational  standards.  As  applied  to  a 
health  care  or  educational  institution, 
"accreditation"  means  recognition,  by  a 
State  government  or  by  a 
nongovernmental  agency  or  association, 
of  the  institution  as  meeting  or 
exceeding  certain  established  standards 
or  criteria  for  that  type  of  institution. 


"Act"  means  the  Consumer-Patient 
Radiation  Health  and  Safety  Act  of  1981. 
42  U.S.C.  10001-10008. 

"Contmuing  competency"  means  the 
maintenance  of  knowledge  and  skills 
and/or  demonstrated  performance  that 
are  adequate  and  relevant  to 
professional  practice  needs. 

"Credentialing"  means  any  process 
whereby  a  State  Government  or 
nongovernmental  agency  or  association 
grants  recognition  to  an  individual  who 
meets  certain  predetermined 
qualifications. 

"Dental  hygienist"  means  a  person 
licensed  by  the  State  as  a  dental 
hygienist 

"Dental  assistant"  means  a  person 
other  than  a  dental  hygienist  who 
assists  a  dentist  in  the  care  of  patients. 

"Educational  program"  means  a  set  of 
formally  structured  activities  designed 
to  provide  students  with  the  knowledge 
and  skills  necessary  to  enter  an 
occupation,  with  evaluation  of  student 
performance  according  to  predetermined 
objectives. 

"Energized  laboratory"  means  any 
facility  which  contains  equipment  that 
generates  ionizing  radiation.  This  does 
not  include  facilities  for  training 
students  when  the  equipment  is  not 
powered  to  emit  ionizing  radiation.  e.g.. 
practice  in  setting  controls  and 
positioning  of  patients. 

"Formal  training"  means  training  or 
education,  including  either  didactic  or 
clinical  practictmi  or  both,  which  has  a 
specified  objective,  planned  activities 
for  students,  and  suitable  methods  for 
measuring  student  attainment  and 
which  is  offered,  sponsored,  or  approved 
by  an  organization  or  institution  which 
is  able  to  meet  or  enforce  these  criteria. 

"Ionizing  radiation"  means  any 
electromagnetic  or  particulate  radiation 
(X-rays,  gamma  rays,  alpha  and  beta 
particles,  high  speed  electrons,  neutrons, 
and  other  nuclear  particles)  which 
interacts  with  atoms  to  produce  ion 
pairs  in  matter. 

"Licensed  practitioner"  means  a 
licensed  doctor  of  medicine,  osteopathy, 
dentistry,  podiatry,  or  chiropractic. 

"Licensure"  means  the  process  by 
which  an  agency  of  State  government 
grants  permission  to  persons  meeting 
predetermined  qualifications  to  engage 
in  an  occupation. 

"Nuclear  medicine  technologist" 
means  a  person  other  than  a  licensed 
practitioner  who  prepares  and 
administers  radio-pharmaceuticals  to 
human  beings  and  conducts  in  vivo  or  in 
vitro  detection  and  measurement  of 
radioactivity  for  medic.%1  purposes. 

"Permit"  means  an  authorization 
issued  by  a  State  for  specific  ta^s  or 
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practices  rather  than  the  entire  scope  of 
practice  in  an  oqcupation. 

"Radiation  therapy  tedinologist" 
means  a  person  ^ther  than  a  liceflsed 
practitioner  whii  utilizes  ionizing 
radiation-genera|ting  equipmeat  for 
therapeutic  purpioses  on  human  subjects. 

'i^adiographef"  means  an  individual 
other  than  a  iiceitsed  practitioner  who 
(1)  perfonns,  mav  be  called  upon  (o 
perfdrra,  or  wdio  Is  licensed  to  perform  a 
comprehensive  scope  <^  diagnostic 
radiologic  proce4ures  eflf^>lo^ng 
equipment  which  emits  ionizing 
radiation,  and  (2)  is  <lelegated  or 
exercises  responsibility  for  the 
operation  of  radution-generatii^ 
equipment,  the  sftielding  of  patient  and 
staff  from  unnecessary  radiation,  the 
appropriate  expdsure  of  radiographs,  or 
other  procedures!  which  contribute  to 
any  si^u£cant  ei^tent  to  the  site  or 
dosage  of  ionizing  radiatioo  to  which  a 
patient  is  exposed.  Radio9:a^faers  are 
distinguished  troifa  persoaoel  whose  use 
of  diagnostic  procedures  is  limited  to  a 
few  specific  body  sites  and/or  standard 
procedures,  from  Ithose  persoimel  in 
other  clinical  spepalties  who  may 
occasionally  be  cklled  upon  to  assist  in 
diagnostic  radioli  igy,  and  from  those 
technicians  or  ast  listants  whose 
activities  do  not.  ^o  any  significant 
degree,  determine  the  site  or  dosage  of 
radiation  to  which  a  patieat  is  exposed. 

"Radiologist"  oceans  a  physician 
certi&ed  in  radioibgy  by  die  American 
Board  oi  Radioio^  or  the  American 
Ostet^athic  Boaiti  of  Radiology. 

S75.S 

(a)  Federal  GoiitemmaU.  Except  as 
provided  in  sectido  983  of  the  Act  the 
credentialing  standards  set  out  in  the 
Appendixes  to  this  part  apply  to  those 
individuals  who  administer  or  propose 
to  administer  radiologic  procedures,  in 
each  department  lagency  and 
instrumentality  of  the  Federal 
Government  as  follows: 

(1)  'Radiographer  Standards"  apply  to 
all  individuals  wt  o  are  radiographers  as 
defined  in  S  75J2  4nd  who  are  not 
practitioners  exce|>ted  by  the  Act 

(2)  "Nuclear  M*iicine  Technologist 
Standards"  apply  jto  all  individuals  who 
are  nuclear  raedic^  technologists  as 
defined  in  9  75-2,  ivho  perform  in  vivo 
nuclear  medicine  procedures,  and  who 
are  not  practitioners  excepted  by  Ihe 
Act  For  purposes  of  dus  Act  any 
administration  of  (vdiopharraaceuticals 
to  human  beings  is  oonsideied  an  in 
vivo  procedure.     ] 

(3)  "Radiation  llierapy  Techaologist 
Standards  '  apply  te  aU  indiviAials  who 
perform  radiation  therapy  and  who  are 
not  practitioners  excepted  by  the  Ac^ 


(4)  "Dental  Hygienist  Standards" 
apply  to  all  dental  hygienists  who 
perform  dental  radiograprhy. 

(5)  "Dental  Assistant  Standards" 
apply  to  all  drattal  aasatants  who 
perform  dental  radiography. 

(6)  The  following  persons  «re  deemed 
to  have  met  the  requirements  of  these 
standards: 

(i)  Persons  employed  by  the  Federal 
government  as  radiologic  personnel 
prior  to  the  effective  date  of  this 
regulation  and  who  show  evidence  of 
current  or  fully  satisfactory  performance 
or  certification  of  such  from  a  bcoised 
practitioner 

(ii)  Uniformed  military  personnel  who 
receive  radiologic  training  from  or 
through  the  Armed  Forces  of  tix  United 
States  and  who  meet  standards 
established  by  the  Departoient  of 
Defense  or  components  thereof, 
provided  that  those  standards  are 
determined  by  such  Department  or 
component  to  ofier  equivalent  protection 
of  patient  health  and  safety: 

(iii)  Foreign  national  employed  by  the 
Federal  government  in  positions  outside 
of  the  United  States  who  show  evidence 
of  training,  experience,  and  competence 
determined  by  the  employing  agency  to 
be  equally  protective  of  patients  health 
and  safety;  and 

(iv)  Persons  first  employed  by  the 
Federal  government  as  radiologic 
personnel  after  the  effective  date  of  this 
regulation  who  [a]  received  training 
bom  institutions  in  a  State  or  foreign 
jurisdiction  which  did  not  accredit 
training  in  that  particular  field  at  the 
time  of  graduation,  or  [b]  practiced  in  a 
State  or  foreign  jurisdiction  which  did 
not  license  that  particular  field  or  which 
did  not  allow  special  eligibility  to  take  a 
licensure  examination  for  those  who  did 
net  graduate  from  an  accredited 
educational  program;  provided  that  such 
persons  show  evidence  of  training, 
experience,  and  competence  determined 
by  the  Office  of  Personnel  Management 
or  the  employing  agency  to  be  equally 
protective  of  patient  health  and  safety. 

(7)  The  following  persons  are 
exempted  from  tb^  standards: 
fi)  Persons  who  ate  trained  to 
perform,  or  perfonn,  covered  radiologic 
procedures  in  emergency  situations 
which  preclude  use  of  fully  qualified 
personnel;  and 

(ii)  Students  in  approved  training 
programs. 

(«)  A  department  agency,  or 
instrumentality  of  the  Federal 
government  may,  after  consultation  with 
the  Secretary,  use  -alternative  criteria 
which  it  determraes  woiM'Sthr 
equivalent  protec^cm  of  patieOt  heahh 
and  safety. 


[h]  States.  The  States  may,  but  are  not 
required  to,  adopt  standards  for 
accreditation  and  oredentialing  Ihat  are 
consistent  with  the  standards  set  out  in 
the  Appendixes  to  this  part 

Appendix  A.— Standards  for 
AccrecBtation  of  Educational  Programs 
for  Radiografriiers 

A.  Description  of  the  Ptofeniom 

The  radiographer  shall  pexform  effectively 
by: 

1.  Applying  knowledge  of  the  principles  of 
radiation  prolection  for  the  patient,  self,  and 
others. 

2.  Applying  knowledge  of  analomy, 
positioning,  «nd  radiographic  techniques  to 
accurately  demonstrate  amtoinical  structuics 
on  a  radiograph. 

3.  Detennining  exposure  facton  to  achieve 
optimum  radiographic  tedmique  with  a 
minimum  of  radiation  exposure  to  the  patient. 

4.  Examining  radiographs  for  thepurpose  of 
evaluating  technique,  positioning,  aiid  other 
pertinent  technical  qualities. 

5.  Exercising  discretion  and  judgment  in  the 
performance  of  medical  imaging  procedures. 

6.  Providing  patient  care  essential  to 
radiologic  procedures. 

7.  Recognizing  emergency  patient 
conditions  and  initiating  liieMnring  first  aid. 

B.  Sponsorship 

1.  Accreditation  will  be  granted  to  the 
institution  that  assumes  primary 
responsibility  for  curriculum  planning  and 
selection  of  consse  content;  coordinates 
classroom  teaching  and  supervised  clinical 
education;  appoints  faculty  to  the  program; 
receives  and  processes  applications  for 
admission;  and  grants  the  degree  or 
certificate  documenting  completion  of  the 
program. 

2.  Educational  programs  fliay  be 
established  in: 

(a)  Community  and  junior  oolteges.  senior 
colleges,  and  universities: 

(b)  Hospitals; 

(c)  Medical  schools; 

(d)  Postsecondary  vocational/technical 
schools  and  institutions;  and 

(e)  Other  acceptable  institutions  which 
meet  comparable  standards. 

3.  The  sponsoring  institutions  and 
afriliate(s)  must  be  accredited  by  a 
recognized  agency.  When  the  sponsoring 
institution  and  affrtitatefs)  are  not  so 
recognized,  they  may  be  considered  as 
meeting  the  requirements  of  accreditation  if 
the  institution  meets  or  exceeds  established 
equivalent  standards. 

C  Instructional  FaciiitieB 

1.  General.  Appropriate  classroom  and 
dinical  space,  modem  equipment,  and 
supplies  for  supervised  education  shall  be 
provided. 

2.  Laboratory.  Energized  laboratories 
utilized  for  teaching  purposes  shall  be 
certified  as  required  for  compliance  with 
Federal  and/or  State  radiation  safety 
regulations.  The  use  of  laboratories  shaH  be 
governed  by  established  educational 
objectives. 
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3.  Reference  Materials.  Adequate  up-to- 
date  scientiflc  books,  periodicals,  and  other 
reference  materials  related  to  the  curriculum 
and  profession  shall  be  readily  accessible  to 
students. 

D.  Clinical  Education 

1.  Th^  clinical  phase  of  the  educational 
program  shall  provide  an  environment  for 
supervised  competency-based  clinical 
education  and  experience  and  offer  a 
sufficient  and  well-balanced  variety  of 
radiographic  examinations  and  equipment 

2.  An  acceptable  ratio  of  students  to 
f^gistered  technologists  shall  be  maintained 
in  the  clinical  teaching  environment 

3.  A  clinical  instructorfs).  who  shall  be 
responsible  for  supervising  students 
according  to  objectives,  shall  be  identified  for 
each  primary  clinical  education  center. 

4.  The  maximum  student  enrollment  shall 
not  exceed  the  capacity  recommended  on  the 
basis  of  volume  and  variety  of  radiographic 
procedures,  resources,  and  personnel 
available  for  teaching  purposes. 

5.  In  programs  where  didactic  and  clinical 
experience  are  not  provided  in  the  same 
institntion,  accreditation  shall  be  given  only 
to  the  institution  responsible  for  admissions, 
curriculum,  and  academic  credit  The 
accredited  institution  shall  be  responsible  for 
coordinating  the  program  and  assuring  that 
the  activities  assigned  to  the  students  in  the 
clinical  setting  are  educational.  There  shall 
be  a  uniform  contract  between  the  accredited 
institution  and  each  of  its  a^liate  hospitals, 
clearly  defining  the  responsibilities  and 
obligations  of  each. 

E.  Curriculum 

1.  The  structure  of  the  curriculum  shall  be 
based  on  not  less  than  two  calendar  years  of 
full-time  study  or  its  equivalent. 

2.  Instruction  shall  follow  a  planned  outline 
that  includes: 

(a)  The  assignment  of  appropriate 
instructional  materials; 

(b)  Classroom  presentations,  discussions 
and  demonstrations;  and 

(c)  Examinations  in  the  didactic  and 
clinical  aspects  of  the  program. 

3.  All  professional  courses,  including 
clinical  education,  must  include  specific 
curriculum  content  that  shall  include,  but 
shall  not  be  limited  to: 

(a)  Introduction  to  radiologic  technology'; 

(b)  Medipal  ethics; 

(c)  Imaging;  •  -" 

(d)  Radiographic  processing  technique:     " 

(e)  Human  structure  and  function; 

(f)  Medical  terminology; 

(g)  Principals  of  radiographic  exposure: 
(h)  Radiographic  procedures; 

(i)  Principles  of  radiation  protection: 

(j)  Radiographic  film  evaluation; 

(k)  Methods  of  patient  care;  .   '. 

(1)  Pathology;  ;,   ' 

(m)  Radiologic  physics;  and 

(n)  Radiation  biology.  i 

Related  subjects  added  to  the  professional 
curriculum  shall  meet  the  requirements  of  the 
degree-granting  institution.  :   - 

F.  Finances 

Financial  resources  for  operation  for  the 
educational  program  shall  be  assured  through 


regular  budgets,  gifts,  grants,  endowments,  or 
fees. 

G.  Faculty 

1.  Program  Director.  A  program  director 
shall  be  designated  who  is  credentialed  in 
radiography.  The  program  director's 
responsibilities  in  teaching,  administration, 
and  coordination  of  the  educational  program 
in  radiography  shall  not  be  adversely 
affected  by  educationally  unrelated 
functions. 

(a)  Minimum  qualifications.  A  minimum  of 
two  years  of  professional  experience  and 
proficiency  in  instructing,  curriculum  design, 
program  planning,  and  counseling. 

(b)  Responsibilities.  (1)  The  program 
director,  in  consultation  with  the  medical 
director/advisor  (G.  2.)  shall  be  responsible 
for  the  organization,  administration,  periodic 
review,  records,  continued  development  and 
general  policy  and  effectiveness  of  the 
program. 

(2)  Opportunities  for  continuing  education 
shall  be  provided  for  all  faculty  members. 

2.  Medical  Director/Medical  Advisor — (a) 
minimum  qualifications.  The  medical 
director/medical  advisor  shall  be  a  qualified 
radiologist,  certified  by  the  American  Board 
of  Radiology,  or  shall  possess  suitable 
equivalent  qualifications. 

(b)  Responsibilities.  The  medical  director/ 
medical  advisor  shall  work  in  consultation 
with  the  program  director  in  developing  the 
goals  and  objectives  of  the  program  and 
implementing  the  standards  for  their 
achievement 

3.  Instructors.  All  instructors  shall  be 
qualified  through  academic  preparation  and 
experience  to  teach  the  assigned  subjects. 

H.  Students 
Admission 

(a)  Candidates  for  admission  shall  satisfy 
the  following  minimum  requirements: 
Completion  of  four  years  of  high  school; 
successful  completion  of  a  standard 
equivalency  test:  or  certification  of 
equivalent  education  by  an  organization 
recognized  by  the  United  States  Department 
of  Education.  Courses  in  physics,  chemistry, 
biology,  algebra,  and  geometry  are  strongly 
recommended. 

(b)  The  number  of  students  enrolled  in  each 
class  shall  be  commensurate  with  the  most 
effective  learning  and  teaching  practices  and 
should  also  be  consistent  with  acceptable 
student-teacher  ratios. 

/.  Records 

Records  shall  be  maintained  as  dictated  by 
good  educational  practices. 

Nets. — Educational  programs  accredited  by 
an  organization  recommended  by  the  United 
States  Department  of  Education  are 
considered  to  have  met  these  standards. 

Appendix  B — Standards  for 
Accreditation  of  Dental  Radiography 
Training  for  Dental  Hygienists 

A.  Sponsorship 

Sponsorship  must  be  by  an  entity  that 
assumes  primary  responsibility  for  the 
planning  and  conduct  of  competency-based 
didactic  and  clinical  training  in  dental 
radiography. 


1.  This  responsibility  must  include:  defining 
the  curriculum  in  terms  of  program  goals, 
instructional  objectives,  learning  experiences 
designed  to  achieve  goals  and  objectives,  and 
evaluation  procedures  to  assess  attainment 
of  goals  and  objectives:  coordinating 
classroom  teaching  and  supervised  clinical 
e)(perience8;  appointing  faculty;  receiving  and 
processing  applications  for  admission:  and 
granting  doipuments  of  successful  completion 
of  the  program. 

2.  The  formal  training  in  dental 
radiography  may  be  a  part  of  a  total  program 
of  dental  hygiene  education  accredited  by  an 
organization  recognized  by  the  United  States 
Department  of  Education. 

3.  The  sponsoring  entity  and  the  dental 
radiography  training  must  be  approved  by  the 
State  entity  responsible  for  approving  dental 
hygiene  education  programs  or  the  State 
entity  responsible  for  credentialing  dental 
personnel  in  radiography. 

B.  Curriculum 

Dental  radiography  training  for  dental 
hygienists  must  provide  sufficient  content 
and  instructional  time  to  assure  competent 
performance. 

1.  The  dental  radiography  curriculum 
content  and  learning  experiences  must 
include  the  theoretical  aspects  of  the  subject 
as  well  as  practical  application  of  techniques, 
llie  theoretical  aspects  should  provide 
content  necessary  for  dental  hygienists  to 
understand  the  critical  nature  of  the 
radiological  procedures  they  perform  and  of 
the  judgments  they  make  as  related  to  patient 
and  operator  radiation  safety. 

2.  The  dental  radiography  curriculum  must 
include  content  in  seven  areas:  radiation 
physics;  radiation  biology;  radiation  health, 
safety,  and  protection;  X-ray  films  and 
radiographic  film  quality;  radiographic 
techniques;  darkroom  and  processing 
techniques:  and  film  mounting. 

— Radiation  Physics.  Curriculum  content 
should  include:  historical  background:  role 
of  radiology  in  modem  dentistry;  types  of 
radiation:  X-ray  production  principles: 
operation  of  X-ray  equipment:  properties  of 
X-radiation;  and  X-radiation  units, 
detection  and  monitoring  devices. 

— Radiation  Biology.  Curriculum  content 
should  include:  Interaction  of  ionizing 
radiation  with  cells,  tissues,  and  matter 
factors  influencing  biological  response  of 
cells  and  tissues  to  ionizing  radiation; 
somatic  and  genetic  effects  of  radiation 
exposure;  and  cumulative  effects  of  X- 
radiation  and  latent  period. 

— Radiation  Health,  Safety,  and  Protection. 
Curriculum  content  should  include:  Sources 
and  types  of  radiation  exposure;  public 
health  implications  and  public  concerns; 
principles  of  radiological  health  Including 
collimation  and  filtration;  radiation 
protection  methods  in  the  dental  office; 
necessity  for  high  diagnostic  yield  with  a 
reduction  of  X-radiation  exposure;  and 
monitoring  devices. 

— X-ray  Films  and  Radiographic  Film 
Quality.  Curriculum  content  should 
include:  X-radiation  production  and  scatter; 
X-ray  beam  quality  and  quantity;  factors 
influencing  radiographic  density,  contrast 
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4iefiiiilian.  and  da^jrlMiu;  film 
chantcterister.  dotage  reisted  te  Mm 
speed:  type*  of  filnu,  cassettes,  and 
screens:  and  fiin  i^entifioatioii  iystems. 
—Aodkigmpitk:  Tectkuquea.  OartiaAaa 
content  stiaald  tadMde  ioK^gery  geometry: 
patient  posMoningj  film/film  balder 
positionmg:  cone  poeitioniag  and  exposure 
settings  for  tiw  amoral  paratieling 
teolob^,  kssedint  te  aagfe  todmique. 
and  techniques  for  pcdusal  sadiographa: 
extaroral  pammmt^^ttimkfaea:  and 
patient  variaOam  «8«  affect  the  above 


TeebHi^ites. 
indade:  sohition 


Ciunculum  conten^  A« 
l^uaidri 
dafkn 
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—KkmMomti^ridiiiAm  wrtert  should 
inchide:  anatomicH  landiBarics  assentiai  to 
mounting  films:  filiq  mounting  procedures: 
and  dia^iostic  qualty  of  radiographs. 
3.  The  curric4ihuu  f^ost  also  ineiade  cHnical 

practice  asslyimeuts.j 

— Clinicd  practice  assignments  must  be  an 
integral  part  of  the  curriculum  so  that 
Dental  Hygienists  t^ave  (he  opportunity  to 
develop  competency  in  maUng 
radiographs.  Faculti  supervision  mvMt  be 
provided  during  a  student's  radiographic 
technique  experience.  Students  must 
demonstrate  compef  ence  in  making 
diagnostically  acceptable  radiographs  prior 
to  their  clinical  practice  where  there  is  not 
(firect  supervision  bjy  faculty. 

— Dental  hygienistB  must  demonstrate 
knowledge  of  rsdia^on  safety  measures 
before  making  ndi<tgr«q)hs  and.  where 
poss3>)e.  liiould  de^ionstrate  competenoe 
on  manikins  before  Inaking  radiographs  on 
patients.  Radiographs  must  be  exposed  for 
diagnostic  purposea  and  not  solely  to 
demonstrate  techniques  or  obtain 
experience.  ] 

—The  clinical  experieiioe  should  provide 
opportunity  to  niak4  a  variety  <^ 
radii^rapbs  and  radiographic  surveys 
including  primary,  liixed  and  permanent 
dentitions,  as  w^  a  t  edenttdous  and 
partially  edentnloos  patients.   - 

C  Student  Evoluatioa 

Evaluation  proceduses  must  be  developed 
to  assess  performance  and  achievement  of 
dental  radiograpfay  pragram  objectives. 

D.  Faculty 

The  dental  rachography  training  must  be 
conducted  by  faculty  #ho  are  qualified  in  the 
curriculum  sebject  matter. 

1.  This  may  include  a  DJ}.S./DA(J). 
degree:  graduation  fro^  an  accredited  dental 
assisting  ar  deatsl  k)#ene  educatioa 
program  with  a  oert^i|8te  or  an  associate  or 
baccalaureate  4iegree:iitaftus  as  a  Certified 
Dental  Assistant  certiied  by  the  DenUl 
Assisting  National  Bo4rd:  or  recognition  as 
equivalently  qualified  by  the  State  entity 
which  approved  the  bi  lining  program  in 
dental  radiograpfay. 

2.  The  faculty-ta-stn  lent  ratio  must  be 
adequate  to  achieve  tl  e  stated  objectives  of 
the  curriculum. 


K-FaciUtin 

Adequate  radiographic  facilities  must  be 
available  to  permit  achievement  of  the  dental 
radiography  training  objectives.  The  design, 
location,  and  construction  of  radiographic 
facilities  must  provide  optimum  protection 
from  JC-radiatian  fw  patients  andaperators. 
Equipment  shall  meet  State  and  Federal  laws 
related  to  radiation.  Monitaang  devices  shall 
be  worn  by  dental  jiessonaeL  Laad  aprons 
must  be  placed  to  protect  patients.  Safe 
storage  for  films  must  be  pcovided.  Darkroom 
facilities  and  aqu^pment  must  be  avail^e 
andof  a  quality  that  assures  that  fifaas  wiU 
not  be  damaged  or  loat. 

F.  Learning  Reaources  '     . -^  •» 

A  wide  range  of  printed  materials, 
instructional  aids,  and  equipment  must  be 
available  to  support  instruction.  Current 
specialized  reference  texts  ahould  be 
provided:  and  models,  replicas,  slides,  aad 
films  arhich  depict  current  techniques  shoold 
be  available  for  use  in  izistniction.  As 
appropriate  setf-instrwrtinnal  materials 
become  available,  they  should  be  provided 
for  the  student's  use. 

Mala. — Educational  programs  accredited  by 
an  organzatien  leoognized  by  6ie  United 
States  Department  of  education  are 
considered  to  have  met  these  standards. 
Under  exkting  Bcensure  provisions  in  aO 
States,  beooming  a  dental  bygienist  requires 
graduation  from  a  dental  hj^^ene  education 
program  aceredhed  by  an  organization 
recognized  by  the  United  States  Department 
of  Education.  In  Hen  of  this  requirement. 
Alabama  accepts  graduation  from  a  State- 
approved  preceptorship  program. 

Appendix  C — Standards  for 
Accreditation  of  Dental  RadiograiAy 
Trainmg  far  Dental  Asmtants 

A.  Sponsorship 

Sponsorship  must  be  an  entity  that 
assumes  primary  re^ratsilnlity  for  the 
planning  and  condact  of  conqietfflicy-based 
didactic  and  clinical  training  ia  dental 
radiagrafihy. 

1.  This  responsibility  must  include: 
Defining  the  curriculum  in  terms  of  program 
goals,  instructional  objectives,  teaming 
experiences  designed  to  achieve  goals  and 
objectives,  and  evaluation  procedures  to 
assess  attainment  of  goals  and  objectives; 
coordinating  classroom  teaching  and 
supervised  clinical  experiences;  appointing 
faculty;  receiving  and  processing  applications 
for  admission:  and  granting  documents  of 
successful  completion  of  the  program. 

2.  Dental  radiography  training  may  be 
freestanding  (as  a  continuing  education 
course  offered  by  State  dental/dental 
auxiliary  societies,  or  by  dental/dental 
auxiliary  education  programs):  or  be  a  part  of 
an  educational  peopam  in  dental  assisting. 
Such  dental  assisting  education  programs 
may  be  accredited  by  an  organization 
recognized  by  the  United  Stales  Department 
of  Education:  or  located  in  a  school 
accredited  by  an  institutioBal  accrediting 
agency  recognized  by  the  the  United  States 
Department  of  Education  or  approved  by  the 
State  agency  responsible  for  secondary  and 
postsecondary  education,  or  approved  bya 


Federal  agency  oondncting  dentad  assistant 
education  in  that  Agency. 

3.  The  apoRsorfng  entity  and  'tiie  dentdl 
radiograiAy  training  nniat  be  approved  by  the 
State  entity  responsible  for  approving  dental 
assisting  education  programs,  or  the  State 
entity  responsible  for  credentialing  dental 
personnel  in  radiography. 

B.  Curriculum 

Dentad  radie^nphytnining  for-dentsl 
assistants  mu«t  pnn^^  -sufficient  oontent 
and  instractional  time  to  assure  competent    - 
performance. 

1.  Hie  den  ta3  radiography  ourricidum 
content  and  learning  experiences  must 
include  the  theoreticati  aspects  of  the  sifbject 
as  well  as  practical  application  of  techniques. 
The  theoretical  aspects  -should  provide 
content  necessary  fordental  assistants  to 
understand  the  critical  nature  of  the 
radiertogical  procedures  tfaey  perform  and  of 
the  judgments  fiiey  make  as  related  to  patient 
and  operator  radiation  safety. 

2.  liie  dentid  radiograpfay  curriculum  must 
inchide  content  h>  seven  areas:  radiation 
physics;  radiation  biology:  radiation  health, 
safety,  and -protection:  X-ray  films  and 
radiographic  film  quality;  radiographic 
techniques;  darkroom  and  processing 
techniques:  and  film  mounting. 

—Radiatioa  Physics.  Cumculum  content 
should  include:  Hisloricai  background:  rale 
of  radiology  in  modern  dentistry:  types  of 
radiation;  X-rey  production  principles: 
operation  of  X-tay  equipment;  properties  of 
X-radiation;  and  X-radiation  units, 
detection  and  monitoring  devices. 

— Radiation  Biology.  Curriculum  oontent 
should  include:  interaction  of  ionizing 
radiation  with  cells,  tissues,  and  matter, 
factors  influenoingbiological  response  of 
cells  and  tissues  to  ionizing  radiation; 
somatic  and  genetic  effects  of  radiation 
exposure;  and  cumulative  effects  of  X- 
radiation  and  latent  period. 

— Radio tioM  Health,  Safety,  and  Psotection. 
Curriculum  content  should  hiclude:  sources 
and  types  of  radiation  exposure:  pubhc 
health  implications  and  public  concerns; 
principles  of  radiological  health  including 
collimation  and  filtration;  radiation 
protection  methods  in  the  dental  office: 
necessity  for  high  diagnostic  yield  with  a 
reduction  t>f  X-radiation  exposure:  and 
monitoring  devices. 

— X-ray  Films  artd  Radiographic  Film 
Quality.  Curriculum  content  should 
include:  X-radiation  production  and  scatter; 
X-ray  beam  quality  and  quantity:  factors 
influencing  radiographic  density,  contrast, 
definition,  and  distortion:  fUm 
characteristics:  dosage  related  to  film 
speed;  types  of  films,  cassettes,  and 
screens:  and  film  identification  systems. 

— Radiographic  Techniques.  Curriculum 
content  should  include:  imagery  geometry: 
patient  positioning;  film/film  holder 
positioning:  cone  positioning  and  exposure 
settings  for  the  intraoral  paraUeting 
technique,  bisecting  the  angle  technique, 
and  techniques  for  occlusal  radiographs; 
extraoral  panoramic  techniques:  and 
patient  variations  that  affect  the  above 
techniques. 
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— Darkroom  and  Processing  Techniques. 
Curriculum  content  should  include: 
Solution  chemistry  and  quality    '       ^ 
maintenance;  darkroom  equipment  and 
safe  lighting;  film  processing  techniques; 
automatic  film  processing;  and  processing 
errors. 

— Film  Mounting.  Curriculum  content  should 
include:  anatomical  landmarks  essential  to 
mounting  films;  film  mounting  procedures; 
and  diagnostic  quality  of  radiographs. 

3.  The  curriculum  must  also  include  clinical 

practice  assignments. 

— Clinical  practice  assignments  must  be  an 
integral  part  of  the  curriculum  so  that 
Dental  Assistants  have  the  opportunity  to 
develop  competence  in  making 
radiograi^a.  Ute  clinical  experience  may 
be  conducted  in  the  dental  office  in  which 
the  Dental  Assistant  is  employed  or  is 
serving  an  extemship.  Faculty  and/or 
employing  dentist  supervision  must  be 
provided  during  a  student's  radiographic 
technique  experience.  Students  must 
demonstrate  competence  in  making 
diagnostically  acceptable  radiographs  prior 
to  their  clinical  practice  when  there  is  not 
direct  supervision  by  faculty  and/or  the 
employing  dentist. 

— Dental  Assistants  must  demonstrate 
knowledge  of  radiation  safety  measures 
before  making  radiographs,  and  where 
possible  should  demonstrate  competence 
on  manikins  before  making  radiographs  on 
patients.  Radiographs  must  be  exposed  for 
diagnostic  purposes  and  not  solely  to 
demonstrate  techniques  or  obtain 
experience. 

—The  clinical  experience  should  provide 
opportunity  to  make  a  variety  of 
radiographs  and  radiographic  surveys, 
including  primary,  mixed,  and  permanent 
dentitions,  as  well  as  edentulous  and 
partially  edentulous  patients. 

C.  Student  Evaluation 

Evaluation  procedures  must  be  developed 
to  assess  performance  and  achievement  of 
dental  radiography  program  objectives. 

D.  Faculty 

The  dental  radiography  training  must  be 
conducted  by  faculty  who  are  qualified  in  the 
curriculum  subject  matter. 

1.  This  may  include  a  D.D.S./D.M.D. 
degree:  graduation  from  an  accredited  dental 
assisting  or  dental  hygiene  education 
program  with  a  certificate  or  an  associate  or 
baccalaureate  degree:  status  as  a  Certified 
Dental  Assistant  certified  by  the  Dental 
Assisting  National  Board:  or  recognition  as 
equivalently  qualified  by  the  State  entity  (or 
Federal  agency  where  appropriate)  which 
approves  the  educational  program  in  dental 
radiography. 

2.  The  faculty-to-student  ratio  must  be 
adequate  to  achieve  the  stated  objectives  of  > 
the  curriculum.  ^ , 

E.  Facilities 

Adequate  radiographic  facilities  must  be 
available  to  permit  achievement  of  the  dental 
radiography  training  objectives.  The  design, 
location,  and  construction  of  radiographic 
facilities  must  provide  optimum  protection 
from  X-radiation  for  patients  and  operators. 


Equipment  shall  meet  State  and  Federal  laws 
related  to  radiation.  Monitoring  devices  shall 
be  worn  by  dental  personnel.  Lead  aprons 
must  be  placed  to  protect  patients.  Safe 
storage  for  films  must  be  provided.  Darkroom 
facilities  and  equipment  must  be  available 
and  of  a  quality  that  assure*  that  films  will 
not  be  damaged  or  lost 

F.  Learning  Resources 

A  wide  range  of  printed  materials, 
instructional  aids,  and  equipment  must  be 
available  to  support  instruction.  Current 
specialized  reference  texts  should  be 
provided;  and  models,  replicas,  slides,  and 
films  which  depict  current  techniques  should 
be  available  for  use  in  instruction.  As 
appropriate  self-instructional  materials 
become  available,  they  should  be  provided 
for  the  student's  use. 

Note. — Educational  programs  accredited  by 
an  organization  recognized  by  the  United 
States  Department  of  Education  are 
considered  to  have  met  these  standards. 

Appendix  D — Standards  for 
Accreditation  of  Educational  Programs 
for  Nuclear  Medicine  Technologbts 

A.  Sponsorship 

1.  Accreditation  will  be  granted  to  the 
institution  that  assumes  primary 
responsibility  for  curriculum  planning  and 
selection  of  course  content  coordinates 
classroom  teaching  and  supervised  clinical 
education;  appoints  faculty  to  the  program; 
receives  and  processes  applications  for 
admission:  and  grants  the  degree  or 
certificate  documenting  completion  of  the 
program. 

2.  Educational  programs  may  be 
established  in: 

(a)  Community  and  jimior  colleges,  senior 
colleges,  and  universities; 

(b)  Hospitals  and  clinics; 

(c)  Laboratories; 

(d)  Medical  schools; 

(e)  Postsecondary  vocational /technical 
schools  and  institutions;  and 

(f)  Other  acceptable  institutions  which 
meet  comparable  standards. 

3.  The  sponsoring  institution  and  af!iliate(s) 
must  be  accredited  by  a  recognized  agency. 
When  the  sponsoring  institution  and 
affiliate{s)  are  not  so  recognized,  they  may  be 
considered  as  meeting  the  requirements  of 
accreditation  if  the  institution  meets  or 
exceeds  established  equivalent  standards. 

4.  Responsibilities  of  the  sponsor  and  each 
affiliate  for  program  administration, 
instruction,  supervision,  etc.,  must  be 
carefully  described  in  written  affiliation 
agreements. 

&  Curriculum 

Instruction  must  follow  a  plan  which 
documents: 

1.  A  structured  curriculum  including 
clinical  education  with  clearly  written  syllabi 
which  describe  learning  objectives  and 
competencies  to  be  achieved.  The  curriculum 
shall  be  based  on  not  less  than  one  calendar 
year  of  full-time  study  or  its  equivalent. 

2.  The  minimum  professional  ciuriculum 
that  includes  the  following: 

(a)  Methods  of  patient  care: 


(b)  RadialioD  safety  and  protection: 
(cj  Nuclear  medicine  physics; 

(d)  Radiation  physics: 

(e)  Nuclear  instrumentation: 

(f)  Statistics: 

(g)  Radionuclide  chemistiy: 
(h)  Radiophaimacology: 

(i)  Departmental  organization  and  function: 
(j)  Radiation  biology: 
(k)  Nuclear  medicine  in  vivo  and  in  vitro 
procedures; 
(I)  Radionuclide  therapy; 
(m)  Computer  applications;  and 
(n)  Clinical  practicum. 

3.  Assignment  of  appropriate  instructional 
materials. 

4.  Classroom  presentations,  discussions, 
and  demonstrations. 

5.  Supervised  practice,  experience,  and 
discussions.  This  shall  include  the  following: 

(a)  Patient  care  and  patient  recordkeeping: 

(b)  Participation  in  the  quality  assurance 
program: 

(c)  The  preparation,  calculation, 
identification,  administration,  and  disposal  of 
radiopharmaceuticals: 

(d)  Radiation  safety  techniques  that  Mrill 
minimize  radiation  exposure  to  the  patient, 
public,  fellow  workers,  and  self: 

(e)  The  performance  of  an  adequate 
number  and  variety  of  imaging  and  non- 
imaging procedures:  and 

(f)  Clinical  correlation  of  nuclear  medicine 
procedures. 

e.  Evaluation  of  student's  knowledge, 
problem-solving  skills,  and  motor  and  clinical 
competencies. 

7.  The  competencies  necessary  for 
graduation. 

C.  Resources 
1.  The  program  must  have  qualified 

program  officials.  Primary  responsibilities 
shall  include  program  development, 
organization,  administration,  evaluation,  and 
revision.  Tlie  following  program  officials 
must  be  identified: 

(a)  Program  Director— {\)  Responsibilities. 
The  program  director  of  the  educational 
program  shall  have  overall  responsibility  for 
the  organization,  administration,  periodic 
review,  continued  development  and  general 
effectiveness  of  the  program.  The  director 
shall  provide  supervision  and  coordination  to 
the  instructional  staff  in  the  academic  and 
clinical  phases  of  the  program.  Regular  visits 
to  the  affiliates  by  the  program  director  must 
be  scheduled. 

(2)  Qualifications.  The  program  director 
must  be  a  physician  or  nuclear  medicine 
technologist.  The  program  director  must 
demonstrate  proficiency  in  instruction, 
curriculum  design,  program  planning,  and 
counseling. 

(b)  Medical  Director—  (1)  Responsibilities. 
The  medical  director  of  the  program  shall 
provide  competent  medical  direction  and 
shall  participate  in  the  clinical  instruction.  In 
multiaffiliate  programs  each  clinic&l  affiliate 
must  have  a  medical  director. 

(2)  Qualifications.  The  medical  director 
must  be  a  physician  qualified  in  the  use  of 
radionuclides  and  a  diplomate  of  the 
American  Board(8]  of  Nuclear  Medicine,  or 
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Pathology,  or  Rad  ology.  or  possess  suitable 
equivalent  qualifiiations. 

(c)  Clinical  Supi  trvisor.  Each  clinical 
afniiate  must  app<  lint  a  clinical  supervisor. 

(1)  Responsibili  ies.  The  clinical  supervisor 
shall  be  responsib  e  for  the  clinical  education 
and  evaluation  of  itudents  assigned  to  that 
clinical  afHIiate. 

(2)  Qualificatiotis.  The  clinical  supervisor 
must  be  a  technologist  credentiaied  in 
nuclear  medicine  lechnology. 

2.  Instrvctionai  ktaff —ia]  Responsibilities. 
jta^  shall  be  responsible 
le  didactic  and/or  clinical 
im.  They  shall  submit 
each  course  assigned  by 
ir  evaluate  students  and 

juired  by  the  sponsoring 
iperate  wiUi  the  program 
lie  review  and  upgrading 


The  instructional 
for  instruction  in 
phases  of  the  p 
course  outlines  fo 
the  program  direc 
report  progress  as 
institution;  and  c 
director  in  the  pe 
of  course  material 
(b)  Qualificatio. 
qualined,  knowl 


The  instructors  must  be 
jeable,  and  effective  in 
teaching  the  subjects  assigned. 

(c)  Instrvctor-to^tudent  ratio.  The 
instnictor-to-stude^t  ratio  shall  be  adequate 
to  achieve  the  stated  objectives  of  the 
curriculum.  I 

(d)  Professional  aevelopment  Accredited 
programs  shall  assjire  continuing  education 
in  the  health  profession  or  occupation  and 
ongoing  instruction  for  the  faculty  in 
curriculum  design  <nd  teaching  techniques. 

3.  Financial  reso^ires  for  continued 
operation  of  the  ediicational  program  must  be 
assured. 

4.  Physical  Resources,  (a)  General 
Adequate  classrooms,  laboratories,  and  other 
facilities  shall  be  p^vided. 

(b)  Equipment  aM  Supplies.  Modem 
nuclear  medicine  eouipment,  accurately 
calibrated,  in  working  order,  and  meeting 
applicable  Federal  knd  State  standards,  if 
any,  must  be  available  for  the  full  range  of 
diagnostic  and  thempeutic  procedures  as 
outlined  in  the  curriculum. 

(c)  Reference  Materials.  Reference 
materials  appropriate  to  the  curriculum  shall 
be  readily  accessible  to  students. 

(d)  Records.  Records  shall  be  maintained 
as  dictated  by  gooc  educational  practices. 

5.  Instructional  fi  esources.  Instructional 
aids  such  as  clinics  I  materials,  reference 
materials,  demonst  ation  and  other 
multimedia  materia  Is  must  be  provided. 

D.  Students 

Admission  Require  nents 

Persons  admitteq  into  nuclear  medicine 
technology  progran^s  shall  have  completed 
high  school  or  its  equivalent.  They  shall  have 
completed  postsect  ndary  courses  in  the 
following  areas: 

(1)  Human  anatoi  ny  and  physiology 

(2)  Physics; 

(3)  Mathematics; 

(4)  Medical  termi  lology; 

(5)  Oral  and  writi  en  communications: 

(6)  General  chem  stry;  and 

(7)  Medical  ethici . 
Prerequisites  ma]  be  completed  during 

nuclear  medicine  tr  lining.  Educational 


institutions  such  as 


JMI 


junior  colleges,- 


universities,  and  ta  hnical  vocational 
institutes  may  prov  de  these  prerequisite 
courses  as  part  of  a  i  integrated  program  in 


nuclear  medicine  technology  (i.e.,  two  to  four 
years). 

E.  Operational  Policies 

Students  may  not  take  the  responsibility 
nor  the  place  of  qualified  staff.  However, 
students  may  be  permitted  to  perform 
procedures  after  demonstrating  proficiency, 
with  careful  supervision. 

F.  Continuing  Program  Evaluation 

1.  Periodic  and  systematic  review  of  the 
program's  effectiveness  must  be  documented. 

2.  One  element  of  program  evaluation  shall 
be  the  initial  employment  of  graduates  of  the 
program. 

Note. — Educational  programs  accredited  by 
an  organization  recognized  by  the  United 
States  Department  of  Education  are 
considered  to  have  met  these  standards. 

Appendix  E — Standards  for 
Accreditation  of  Educational  Programs 
for  Radiation  Therapy  Tedmologists 

A.  Sponsorship 

1.  Educational  programs  may  be 
established  in: 

(a)  Community  and  junior  colleges,  senior 
colleges,  and  universities; 

(b)  Hospitals,  clinics,  or  autonomous 
radiation  oncology  centers  meeting  the 
criteria  for  major  cancer  management  centers 
or  meeting  demonstrably  equivalent 
standards; 

(c)  Medical  schools;  and 

(d)  Postsecondary  vocational/technical 
schools  and  institutions. 

2.  The  sponsoring  institution  and  affiliates, 
if  any,  must  be  accredited  by  recognized 
agencies  or  meet  equivalent  standards.  When 
more  than  one  clinical  education  center  is 
used,  each  must  meet  the  standards  of  a 
major  cancer  management  center. 

3.  When  didactic  preparation  and 
supervised  clinical  education  are  not 
provided  in  the  same  institution, 
accreditation  must  be  obtained  by  the 
sponsoring  institution  for  the  total  program. 
This  institution  will  be  the  one  responsible 
for  admission,  curriculum,  and  academic 
credit.  The  accredited  institution  shall  be 
responsible  for  coordinating  the  program  and 
assuring  that  the  activities  assigned  to  the 
student  in  the  clinical  setting  are  educational. 
There  shall  be  a  uniform,  written,  affiliation 
agreement  between  the  accredited  institution 
and  each  clinical  education  center,  clearly 
defining  the  responsibilities  and  obligations 
of  each. 

B.  Curriculum 

Educational  programs  of  24  months  and  12 
months  or  their  equivalents  may  be 
developed.  A  24-month  program  shall  admit 
those  candidates  with  a  high  school  diploma 
(or  equivalent)  as  outlined  in  D.l.  TTie  12- 
month  program  shall  be  designed  for  those 
students  admitted  with  backgrounds  as 
outlined  in  D.2. 

Instruction  must  follow  a  plan  which 
documents: 

1.  A  structured  curriculum  with  clearly 
written  course  syllabi  which  describe 
competencies  and  learning  objectives  to  be 
achieved.  The  curriculum  shall  include  but 
not  necessarily  be  limited  to  the  following: 


(a)  Orientation  to  radiation  therapy 
technologjn 

(b)  Medical  ethics  and  law; 

(c)  Methods  of  patient  care; 

(d)  Medical  terminology; 

(e)  Human  structure  and  function; 

(f)  Oncologic  pathology; 

(g)  Radiation  oncology; 
(h)  Radiobiology; 

(i)  Mathematics; 

(j)  Radiation  physics; 

(k)  Radiation  protection; 

(1)  Radiation  oncology  technique; 

(m)  Radiographic  imaging;  and 

(n)  Clinical  dosimetry. 
The  curriculum  must  include  a  plan  for  well- 
structured  competency-based  clinical 
education. 

2.  Assignment  of  appropriate  instructional 
materials. 

3.  Classroom  presentations,  discussions, 
and  demonstrations. 

4.  Supervised  clinical  education  and 
laboratory  practicum. 

5.  Evaluation  of  students  to  assess 
knowledge,  problem-solving  skills,  and  motor 
and  clinical  competencies. 

6.  Program  graduates  must  demonstrate 
competencies  including,  but  not  limited  to, 
the  following: 

(a)  Practice  oral  and  written 
communications; 

(b)  Maintain  records  of  treatment 
administered;  ' 

(c)  Perform  basic  mathematical  functions; 

(d)  Demonstrate  knowledge  of  human 
structure,  function,  and  pathology; 

(e)  Demonstrate  knowledge  of  radiation 
physics  in  radiation  interactions  and 
radiation  protection  techniques; 

(f)  Provide  basic  patient  care  and     - 
cardiopulmonary  resuscitation; 

(g)  Deliver  a  planned  course  of  radiation 
therapy; 

(h)  Verify  physician's  prescribed  course  of 
radiation  therapy  and  recognize  errors  in 
computation; 

(i)  Demonstrate  awareness  of  patterns  of 
physical  and  emotional  stress  exhibited  by 
patients; 

(j)  Produces  and  utilize  immobilization  and 
beam  directional  devices; 

(k)  Prepare  commonly  used  brachytherapy 
sources; 

(1)  Demonstrate  knowledge  of  methods  of 
calibration  of  equipment,  and  quahty 
assurance; 

(m)  Prepare  isodose  simmiations; 

(n)  Detect  malfunctioning  equipment; 

(o)  Apply  rules  and  regulations  for 
radiation  safety,  and  detect  defects  which 
might  pose  a  radiation  hazard; 

(p)  Understand  the  function  of  equipment 
and  accessories; 

(q)  Demonstrate  knowledge  (rf  method?  of 
continuing  patient  evaluation  (follow  up); 

(r)  Apply  wedge  and  compensating  filters; 

(s)  Recognize  patients'  clinical  progress, 
complications,  and  demonstrate  knowledge 
of  when  to  withhold  treatment  until 
consultation  with  the  physician;  and 

(t)  Interact  with  patients  and  families 
concerning  the  physical  and  psychological 
needs  of  patients. 
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C.  Resources 

1.  Program  Officiak.  The  program  OHist 
have  a  qualified  program  official  or  ofHciala. 
Primary  responsibilities  shaU  include 
program  development,  organization, 
administration  evaluation,  and  revision.  A 
program  director  is  necessary:  other  pro-am 
officials  may  be  required. 

(a)  Program  Director — (1)  Resporsibilities. 
— ^nie  director  of  the  educational  program 

shall  be  responsible  for  the  organization, 
administration,  periodic  review,  continued 
development,  and  general  effectiveness  of 
the  program.  The  program  direchN''t 
responsibilities  in  teaching,  administration, 
and  coordination  of  the  educational 
program  in  radiation  therapy  technology 
shall  not  be  adversely  affected  by 
educationally  unrelated  functions. 

— In  a  collegersponsored  program,  or  a 
hospital-sponsored  multiple  affiliate 
program,  the  program  director  shall  be  a 
employee  of  the  sponsoring  institution.  A 
schedule  of  regular  affiliate  visits  must  be 
maintained. 
(2)  Qualifications. 

— Must  be  a  technologist  qualified  in 
radiation  therapy  technology  and 
educational  methodologies. 

— Must  be  credentialed  in  radiation  therapy 
technology  or  possess  suitable  equivalent 
qualifications. 

— Must  have  at  least  two  years'  experience 
as  an  instructor  in  an  accredited 
educational  program. 

(b)  Clinical  Supervisor.  Each  clinical 
education  center  shall  appoint  a  clinical 
supervisor. 

(1)  Responsibilities.  The  clinical  supervisor 
shall  be  responsible  for  the  clinical  education 
and  evaluation  of  students  assigned  to  that 
clinical  education  center. 

(2)  Qualifications.  Must  be  a  technologist, 
with  suitable  experience,  qualified  in 
radiation  therapy  technology  and  educational 
methodologies  and  must  be  credentialed  in 
radiation  therapy  technology. 

(c)  Medical  Director/ Medical  Advisor— 

(1)  Responsibilities.  The  medical  director/ 
medical  advisor  shall  work  in  consultation 
with  the  program  director  in  developing  the 
goals  and  objectives  of  the  program  and 
implementing  the  standards  for  achievement. 

(2)  Qualifications.  The  medical  director/ 
medical  advisor  shall  be  a  qualified  radiation 
oncologist  certified  by  the  American~Board  of 
Radiology,  or  shall  possess  suitable 
equivalent  quahfications. 

2.  Instructional  Staff—  (a)  Responsibilities. 
The  instructional  staff  shall  be  responsible 
.  for  submitting  course  outlines  for  each  course 
assigned  by  the  program  director,  evaluating 
students  and  reporting  progress  as  required 
by  the  sponsoring  institution;  and  cooperating 
with  the  program  director  in  the  periodic 
review  and  upgrading  of  course  material. 

(bj  Qualifications.  The  instructors  must  be 
individually  qualified,  must  be  effective  in 
teaching  the  subjects  assigned,  and  must 
meet  the  standards  required  by  the 
sponsoring  institution. 

(c)  Instructor-to-Student  Ratio.  The 
instructor-torstudent  ratio  shall  be  adequate 
to  achieve  the  stated  objectives  of  the 
curriculum. 


(d)  Piofeukmal  Deveiopmeat  Programs 
shall  have  a  policy  that  encourages 

continuing  education  in  radiation  therapy 
technoiogy  and  assures  ongoing  instruction 
for  the  faculty  in  curriculm  design  and 
teaching  strategies. 

3.  Financial  Resources.  Financial  resources 
for  continued  operation  of  the  educational 
program  must  be  assured. 

4.  Physical  Resourcea — (a)  General 
Adequate  classrooms,  laboratories,  and  other 
facilities  shall  be  provided.  All  affiliated 
institutions  shall  provide  space  required  for 
these  facilities. 

(b)  Equipment  andSuppliet.  Appropriate 
modem  equipment  and  supplies  in  sufficient 
quantities  shall  be  provided. 

(c)  Laboratory.  Energized  laboratories  must 
meet  Federal  and/or  State  radiation  and 
safety  regulations. 

(d)  Reference  Materials.  An  adequate 
supply  of  up-to-date  books,  periodicals,  and 
other  reference  materials  related  to  the 
curriculum  and  the  profession  shall  be  readily 
available  to  students. 

(e)  Records.  Records  shall  be  maintained 
as  dictated  by  good  educational  practices. 

5.  Instructional  Resources.  Instructional 
aids  such  as  clinical  materials,  reference 
materials,  and  demonstration  and  other 
multimedia  materials  must  be  provided. 

D.  Students 
Admission 

1.  Applicants  must  be  high  school 
graduates  (or  equivalent)  with  an  educational 
background  in  basic  science  and 
mathematics. 

2.  For  admission  to  a  12-month  program, 
the  candidate  must  satisfy  one  of  the 
following  requirements: 

(a)  Graduation  from  an  accredited  or 
equivalent  program  in  radiography. 

(b)  Successful  completion  or  challenge  of 
courses  in  the  following  prerequisite  content 
areas: 

— Radiation  physics; 

— Human  structure  and  function: 

— Radiation  protection: 

— Medical  ethics  and  law: 

— ^Methods  of  patient  care; 

— Medical  terminology;  and 

— Mathematics. 

(c)  Successful  demonstration  of  the 
following  competencies: 

— Practice  oral  and  written  communications; 
— Perform  basic  mathematical  functions; 
— Demonstrate  knowledge  of  human 

structure  and  function;  ■ 

— Demonstrate  knowledge  of  radiation 

physics  in  radiation  interactions  and 

radiation  protection  techniques; 
— Provide  basic  patient  care  and 

cardiopulmonary  resuscitation; 
— Demonstrate  awareness  of  patterns  of 

physical  and  emotional  stress  exhibited  by 

patients; 
— Apply  rules  and  regulations  for  radiation 

safety,  detect  defects  which  might  pose  a 

radiation  hazard,  and  maintain  control,  if  a 

radiation  accident  occurs;  and 
— Interact  with  patients  and  families 

concerning  patients  physical  and 

psychological  needs. 


E,  Continaiag  Program  Evaluation 

1.  A  process  for  periodic  and  systematic 
review  of  the  prolan's  effectiveness  mnat  bo 
documented  and  reflected  ia  poUdes. 

2.  Program  evaluation  shall  iodade  the 
employment  performance  of  recent  graduates. 

Note<— Educational  programs  accredited  by 
an  organization  recognized  by  the  United 
States  Department  of  Education  an 
considered  to  have  met  these  standards. 

Appendix  F— Standards  for  Licenrim 
Radiographan,  Nuclaar  Madidna 
TechnologisU,  and  Kadiation  Thera|>y 
Tachnologista 

The  following  section  describes  basic 
elements  to  be  incorporated  in  credentialing 
programs  of  States  that  choose  to  regulate 
personnel  who  perform  radiologic 
procedures. 

A.  Licensure 

1.  Only  eligible  applicants  who  hava 
passed  the  licensure  examination  shall  ba 
licensed  as  Radiographers.  Nuclear  litodirina 
Technologists,  or  Radiation  Therapy 
Technologists. 

2.  Licenses  shall  be  renewed  at  periodic 
intervals. 

B.  Eligibility 

1.  For  regular  eligibility  to  take  the 
licensure  examination,  applicants  shall  have 
successfully  completed  an  accredited 
program  of  formal  education  in  radiography, 
nuclear  medicine  technology,  or  radiation 
therapy  technology. 

2.  Special  eligibility  to  take  the  licensura 
examination  shall  be  provided  for  applicants 
whose  training  and/or  experience  are  equal 
to,  or  in  excess  of,  those  of  a  graduate  of  an 
accredited  educational  program. 

C.  Examination 

A  criterion-referenced  examination  In 
radiography,  nuclear  medicine  technology,  or 
radiation  therapy  technology  shall  be  utilized 
to  test  the  knowledge  and  competencies  of 
applicants. 

D.  Continuing  Competency 

The  licensed  Radiographer,  Nuclear 
Medicine  Technologist  or  Radiation  Therapy 
Technologist  shall  maintain  continuing 
competency  in  the  area  in  which  he/she  is 
practicing. 

E.  Policies  and  Procedures 

An  organization  that  seeks  to  be 
recognized  for  the  certifying  of  personnel 
shall  adopt  definite  policies  to  ensure 
vaUdity,  objectivity,  and  fairness  in  the 
certifying  process.  The  National  Commission 
for  Health  Certifying  Agencies  (NCHCA)  has 
published  suitable  criteria  for  a  certifying 
organization  to  adopt  with  respect  to  policies 
for:  (1)  Determination  of  appropriate 
examination  content  (but  not  the  actual 
content  for  any  specific  occupation):  (2) 
construction  of  examinations;  (3) 
administration  of  examinations;  and  (4) 
fulfilling  responsibilities  to  applicants.  An 
organization  (whether  an  NCHCA  member  or 
not)  that  adopts  these  or  equivalent  criteria 
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Appendix  G 
Dental  Hygienists 
in  Dental  Radi<^rabhy 

The  following  section  describes  basic 
elements  to  be  incorporated  in  credentialing 
programs  of  States  that  choose  to  reguJate 
personnel  who  perfoi  in  radiologic 
procedures. 

Currently,  Dental  Mygienists  are 
credentialed  through  individual  State 
licensure  processes.  9II  of  which  include 
assessment  of  compe  :ence  in  dental 
radiography.  In  all  Stites.  Dental  Hygienists 
are  required  to  be  lia  nsed  prior  to  practicing. 
The  existing  State  dental  hygiene  licensure 
processes  meet  the  irttent  and  purpose  of  the 
Consumer-Patient  Radiation  Health  and 
Safety  Act  of  1981  an^  the  standards  for 
licensing  Dental  Hygi  ;nists  in  dental 


radiography  set  forth 


below. 


A.  Licensure /Permit 

1.  To  those  who  haie 
designated  dental  ra<j  iography 


passed  a  licensure  or 
examination. 


a  license  or  permit  shall  be  issued  by  the 
State  entity  responsible  for  credentialing 
dental  personnel. 

2.  Licenses  or  permits  shall  be  renewed  at 
periodic  intervals. 

B.  Eligibility 

1.  An  individual  shall  provide  proof  of 
graduating  student  status  or  graduation  from 
an  accredited  or  approved  dental  hygiene  or 
dental  assisting  education  program. 

2.  For  dental  assistants,  special  eligibility 
to  take  the  examination  shall  be  provided  to 
applicants  with  appropriate  combinations  of 
training  and/or  experience. 

C.  Examination 

A  criterion-referenced  examination  in 
dental  radiography  shall  be  utilized  to  test 
the  knowledge  and  competencies  of 
applicants. 

D.  Continuing  Competency 

The  Dental  Hygienist  or  E)ental  Assistant 
shall  be  required  to  maintain  continuing 
competency  in  the  area  in  which  he/she  is 
practicing. 


E  Policies  and  Procedures 

An  organization  that  seeks  to  be 
recognized  for  the  certifying  of  personnel 
shall  adopt  definite  policies  to  ensure 
validity,  objectivity,  and  fairness  in  the      ; 
certifying  process.  The  National  Commission 
for  Health  Certifying  Agencies  (NCHCA)  has 
published  suitable  criteria  for  a  certifying 
organization  to  adopt  with  respect  to  policies 
for  (1)  Determination  of  appropriate 
examination  content  (but  not  the  actual 
content  for  any  specific  occupation);  (2) 
construction  of  examinations;  (3) 
administration  of  examinations;  and  (4) 
fulfilling  responsibilities  to  applicants.  An 
organization  (whether  an  NCHCA  member  or 
not)  that  adopts  these  or  equivalent  criteria 
will  meet  all  of  the  requirements  of  this 
section  of  these  standards. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  W^dlife  Service 
SOCFRI 

I  and  Threatened  WHdlife 
and  Plants;  betermination  of 
Endangered  and  Threatened  Status  for 
ttM  Piping  Bover 

agency:  Fisk  and  Wildlife  Service. 

Interior. 

action:  Fim  1  rule. 


summary:  llie  Service  determines 
endangered  and  threatened  status  for 
the  piping  plpver  [Charadrius  melodus] 
under  the  authority  contained  in  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  shorebird  breeds  on  the 
northern  Grt  at  Plains,  in  the  Great 
Lakes,  and  a  ong  the  Atlantic  coast 
(Newfoundh  nd  to  North  Carolina);  and 
winters  on  tl  e  Atlantic  and  Gulf  of 
Mexico  coas  :s  from  North  Carolina 
southward  ahd  in  the  Bahamas  and 
West  Indies.jEndangered  status  is 
determined  mr  the  plover  in  the 
watershed  of  the  Great  Lakes  (Illinois, 
Indiana,  Michigan,  Minnesota,  New 
York,  Ohio,  Pennsylvania,  Wisconsin, 
and  Ontario!  Threatened  status  is 
determined  ror  the  plover  in  the 
remainder  ofjits  range:  northern  Great 
Plains  (Iowa,  northwestern  Minnesota, 
Montana,  Ne^traska,  North  Dakota, 
South  Dakota,  Alberta,  Manitoba,  and 
Saskatchewan);  Atlantic  coast  (Quebec 
Newfoundland,  Maritime  Provinces  and 
States  from  Maine  to  Florida);  Gulf 
coast  (Florid^  to  Mexico);  Bahamas  and 
West  Indies;  land  anywhere  else  found 
in  the  wild  except  where  listed  as 
endangered.  iThe  primary  threats  to  the 
piping  plovenare  habitat  distiwbance 
and  destnict^n.  and  disturbance  of 
nesting  adulti  and  chicks.  This  rule 
implements-me  protection  of  the 
Endangered  Jpecies  Act  of  1973.  as 
amended,  fori  the  piping  plover. 

DATES:  The  dTective  date  of  this  rule  is 
January  10, 1^86. 

AOORESSES:  the  complete  file  for  this 
rule  is  availaple  for  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Endangered  Species  Division,  U.S. 
Fish  and  WilJlife  Service,  Federal 
Building,  Fori^Snelling,  Twin  Cities. 
Minnesota  Salll. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Engjel,  Endangered  Species 
Coordinator  <  t  the  above  address  (612/ 
725-3276  or  F  rS  725-3276). 

SUPPLEMENT/  RY  INFORMATION: 


Background 

The  piping 
shorebird  firs 


)lover  is  a  small,  stocky 
described  in  1824.  Adults 


weigh  from  42  to  64  grams  (1.5  to  2 
ounces)  with  a  length  about  17 
centimeters  (7  inches)  and  a  wingspread 
about  35  centimeters  (15  inches) 
(Pahner,  1967).  Both  sexes  are  similar  in 
size  and  color.  The  upper  parts  are  pale 
brownish,  and  the  underparts  are  white. 
A  dark  band  encircling  the  body  below 
the  collar  and  a  dark  stripe  across  the 
forecrown  and  distinguishing  marics  in 
summer  adults,  but  obscure  in  winter. 
Palmer  (1967)  further  details  the 
plumage  and  other  characteristics  of  the 
piping  plover. 

The  most  recent  edition  of  Checklist 
of  North  American  Birds  (American 
Ornithologists  Union,  1983)  refers  the 
reader  to  the  1957  edition  for  the 
treatment  of  avian  subspecies.  That 
edition  recognizes  two  subspecies  of  the 
piping  plover  Charadrius  melodus 
melodus  (Atlantic  coast  of  North 
America)  and  Charadrius  melodus 
circumcinctus  (northern  Great  Plains  of 
U.S.  and  Canada).  The  birds  found 
nesting  in  the  Great  Lakes  are 
intermediate,  but  referred  to  as 
circumcinctus  by  the  1957  Checklist 
The  references  in  this  rule  to  Atlantic 
coast,  northern  Great  Plains,  and  Great 
Lakes  breeding  populations  are  a 
breakdown  of  the  species'  breeding 
range. 

Piping  plovers  occupy  their  breeding 
grounds  from  late  March  to  August.  Nest 
sites  are  sandy  beaches  along  the  ocean 
(Cairns.  1982)  and  inland  lakes;  bare 
areas  on  dredge  and  natiu-al,  alluvial 
islands  in  rivers  (Faanes,  1983;  Niemi 
and  Davis,  1979);  gravel  pits  along  rivers 
(Ducey,  1982);  and  salt-encrusted  bare 
areas  of  sand,  gravel,  or  pebby  mud  on 
interior  alkali  lakes  and  ponds  (Whyte, 
1985).  Nests  are  shallow,  scraped 
depressions,  sometimes  lined  with  small 
pebbles,  shells,  or  other  debris,  and 
usually  contain  four  eggs  (Bent,  1929). 
Least  terns  [Sterna  antillarum)  are 
common  breeding  associates  of  piping 
plovers  on  the  northern  Great  Plains  and 
AUantic  coast.  The  piping  plover 
winters  along  the  coast  from  North 
Carolina  to  Florida  and  Mexico,  and  in 
the  Bahamas  and  West  Indies. 

Historical  references  of  population 
trends  of  the  piping  plover  are  largely 
quaUtative  or  lacking  altogether. 
Consequently,  it  is  not  possible  to  give  a 
detailed  and  precise  tabulation  of  plover 
populations  for  each  State  or  Province 
since  1900,  for  example.  However,  there 
is  enough  available  information  to 
indicate  a  substantial  decline  in  the 
species  and  its  habitat,  shrinkage  of  its 
breeding  range,  and  continued  threats  to 
the  species,  its  habitat,  and  range. 

By  1900,  the  piping  plover,  described 
by  nineteenth  century  natiu-alists,  such 
as  Audubon  and  Wilson,  as  a  common 
resident  on  the  beaches  of  the  Atlantic 


coast,  had  been  greatly  reduced  by  year- 
round  shooting.  In  some  areas  on  the 
Atlantic  coast,  the  plover  was  close  to 
extirpation.  With  Federal  protection 
(Migratory  Bird  Treaty  Act)  the  bird  had 
recovered  by  the  1920's  along  the 
Atlantic  coast  and  was  considered 
common  (Bent,  1929). 

Since  that  time,  there  has  been  a 
decrease  in  the  population  over  most  of 
its  range,  and  it  has  vanished  as  a 
nesting  species  from  many  areas.  Since 
1972,  the  National  Audubon  Society's 
"Blue  List,"  a  list  designed  to  serve  as 
an  early  warning  system  on  the 
deteriorating  status  of  North  American 
breeding  birds,  has  continued  to  include 
the  piping  plover  each  year  as  a  bird  in 
potential  danger.  In  his  treatise  on  the 
shorebirds  on  the  world,  Johnsgard 
(1981)  viewed  the  piping  plover  as 
".  .  .declining  througout  its  range  and  in 
rather  serious  trouble."  The  Canadian 
Conunittee  on  the  Status  of  Endangered 
Wildlife  in  Canada  (COSEWIC),  an 
organization  of  speciahsts  h-om  Federal 
agencies,  all  Provincial  and  Territorial 
governments,  and  from  nationally  based 
private  conservation  organizations, 
assigned  the  status  "Threatened"  to  the 
piping  plover  on  May  2, 1978  (Bell,  1978). 
In  April  1985  COSEWIC  assigned 
endangered  status  to  the  plover  in 
Canada. 

Cairns  and  McLaren  (1980)  estimated 
900  breeding  pairs  of  piping  plovers  from 
Newfoundland  to  North  Carolina.  They 
encouraged  further  field  work  to  confirm 
their  estimates.  Such  work  has  been 
carried  out  and  has  revealed  an 
estimated  722  breeding  pairs  (Table  1). 
Surveys  and  research  have  added 
substantially  to  the  scientiHc  data  on 
the  species  and  its  habitat.  Most  current 
breeding  locations  are  well  documented. 


Table  1. 


-Estimated  Pairs  on  Atlantic 
Coast  (1985) 


Pairs' 

Provinee: 
Nawfoundtand- 

y 

Ouebsc „ 

20 

New  Bnjnsvnck„    .._ „_ 

95 

Prince  E*«rd  Wand 

60 

Nowi  Scotia 

70 

Subtotal  (Canada). _.. 

246 

Stale: 
Maine 

12 

0 

MassacNjsetts. ..   .«.« 

112 

Rhode  Island 

10 

Cnnnartinil       

New  Ymfc 

New  Jersey 

too 

80 

Delanvare 

Maryland „ .    

6 
10 

Virginia „ .    

too 

North  Carolina -.                 

30 

Subtotal  (US.) ...„ _. 

476 

Totot  (United  States  and  Canada)..... 

722 

•  Source:  references  cited  in  this  docuntent  and  oornments 
recewed  m  resporise  to  the  proposal. 
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The  plover  is  absent  from  many    •  - ' 
former  nesting  beaches  on  the  Atlantic 
coast.  Several  recent  status  surveys 
have  indicated  low  numbers  and 
declines  of  plovers  and  continued 
threats  to  the  sp>ecies'  habitat  (Galli, 
1980. 1983, 1984:  Raithel.  1964;  Seatuck 
Research  Program,  1984, 1985).  In  light  of 
the  bird's  1920  status  as  a  common 
resident  (Bent.  1929).  it  is  evident  from 
today's  low  numbers  that  a  substantial 
decline  has  occurred.  For  example,  the 
number  of  breeding  pairs  of  plovers  on 
Long  Island,  New  York,  declined  from 
over  500  in  the  1930'8  (Wilcox,  1939. 
1959)  to  the  present  100  (Seatuck 
Research  Program,  1984. 1985). 

In  the  Great  Lakes  watershed  the 
plover  numbers  17  pairs  (Table  2). 
Russell  (1983)  estimated  the  historical 
numbers  at  over  500  pairs.  The  species 
has  been  extirpated  as  a  breeding  bird 
thj-oughout  most  of  the  Great  Lakes. 
Barrows  (1912)  cited  the  bird  as  a  very 
common  summer  resident  along  the 
Lake  Michigan  shoreline  in  Illinois.  In 
Michigan,  the  range  of  the  plover  has 
been  greatly  reduced  in  recent  years  and 
the  T7  adult  birds  in  1979  (Lambert  and 
Ratcliff.  1981)  declined  to  13  pairs  by 
1984.  At  Long  Point.  Ontario,  a 
population  of  over  100  pairs  in  the  1920's 
had  declined  to  zero  by  the  late  1970's 
(Lambert  and  Nol,  1978). 

Table  2.— Estimated  Pairs  in  Great  Ij^kes 
(1985) 


Pairs* 

Province                          , 

Subtotal  (Canada) „ 

0 

Stale 

Minnesota _,... 

2 

Wracbnsm. .„. _ 

1 

Illinois _ _ _ 

0 

Michigan _ _ _ _.. 

13 

Indiana _ 

0 

OHIO ...„ 

0 

Pennsylvania 

0 

New  yo»*., _.w. ... 

1 

Subtotal  (U.S.» 

17 

Total  (United  States  and  Canada) 

17 

'  Source:  relerences  cited  in  Itws  document  and  comments 
received  m  resporise  to  the  proposal 

TTie  northern  Great  Plains  harbor  the 
largest  number  of  piping  plovers  in 
North  America  (Table  3).  The  bird    "     "'■ 
occurs  sparingly  in  northeastern 
Montana  and  on  the  Missouri  River  and 
its  tributaries  in  the  Dakotas  and 
Nebraska.  It  is  nearly  extirpated  from 
Iowa.  In  North  Dakota,  extensive 
surveys  have  indicated  far  fewer 
breeding  pairs  than  the  500-1,400  pairs 
conjectured  by  Kantrud  {in  Faanes, 
1982).  The  species  is  most  numerous  in 
Saskatchewan  (Harris  et  oL  1985)  but  is 
declining  throughout  the  prairie 
Provinces  (Haig.  1985).  For  example,  in 


Manitoba  only  20  percent  of  historical 
nesting  sites  remain  occupied  by 
plovers.  At  the  eastern  edge  of  the  Great 
Plains  is  the  Lake  of  the  Woods. 
Twenty-four  pairs  of  plovers  are  found 
in  this  area:  22  in  Minnesota,  2  in 
Ontario.  In  addition  to  a  shrinking 
breeding  range,  reproductive  success 
has  been  poor  at  several  remaining  sites 
because  of  human  disturbance  and 
artificially  controlled  lake  levels  (Haig. 
1985). 

Table  3.— Estimated  Pairs  in  Northern 
Great  Plains  (1985) 


P*»' 

Province: 
Alberta 

Rt^i>Mlfh^.Hn 

110 
712 

M<uii«c^   

44 

Ontario 

*2 

Subtotal  (Canada) 

668 

State: 
Mmnetola ___ — 

Ufyminti       

•22 

10 

North  DrtioU 

Smilh  OvliOta    

132 
SO 

Nebraska .    .    

'3SS 

to!** _ 

2 

SubloUl  (United  States) 

571 

Total  (United  Stales  and  Canada) 

1.439 

*  Soaroa:  rafarancM  cllad  in  tWs  document  and  comments 
received  m  respor>se  to  the  proposal. 

0  Lake  o)  ttw  Woods 

'iTKludes  160  pairs  on  Missoun  River  between  South 
Dakota  and  Nebraska 


Numbers  of  piping  plovers  on  Gulf 
coast  wintering  grounds  may  be 
declining  as  indicated  by  a  preliminary 
analysis  of  Christmas  Bird  Coimt  data 
published  in  American  Birds  (Raithel. 
1985).  Recognizing  the  limitations  in 
analyzing  such  data  (Raynor,  1973), 
Raithel's  analysis  may  indicate  that  the 
plover  population  is  partially  cyclical 
but  has  been  trending  dowrnward. 
Independent  counts  of  plovers  on  the 
Alabama  coast  indicate  a  decline  in 
numbers  since  the  1950*8  (Dr.  Guy  A. 
Baldasarre.  pers.  Comm..  1985).  In 
Texas,  there  has  been  an  estimated  30 
percent  loss  of  wintering  habitat  over 
the  past  20  years  (Texas  Parks  and 
Wildlife  Department,  unpubl.  data, 
1985). 

On  December  30, 1982,  the  Service 
published  a  notice  of  review  in  the 
Federal  Register  (47  FR  56454) 
identifying  vertebrate  taxa.  native  to  the 
U.S..  being  considered  for  addition  to 
the  List  of  Endangered  and  Threatened 
Wildlife.  The  notice  included  the  piping 
plover  as  a  category  2  species  (i.e.,  a 
species  still  needing  some  data  before  a 
proposed  listing  could  be  made).  Since 
then,  the  Service  has  reviewed  further 
data  on  the  status  and  biology  of  the 
plover  in  the  northern  Great  Plains, 
Great  Lakes,  and  Atlantic  coast  States, 
and  Canada. 


On  November  8, 1984,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (49  FR  44712)  advising  that 
sufficient  information  was  now  on  file  to 
support  a  determination  that  the  piping 
plover  is  an  endangered  and  threatened 
species  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended.  The 
proposal  solicited  conunents  on  the 
proposed  listing  from  any  interested 
parties,  especially  concerning  threats  to 
this  species,  its  distribution  and  range, 
whether  or  not  critical  habitat  should  be 
designated,  and  activities  that  might 
impact  the  species. 

Summary  of  Comments  and 
Recommendatioos 

In  the  proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  govemmento. 
Federal  agencies,  foreign  countries, 
scientific  or^ganizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  general  public  comment 
were  published  in  41  newspapers 
throughout  the  breeding  and  wintering 
ranges  of  the  plover. 

Within  45  days  of  the  publication  of 
the  proposed  rule,  the  Service  received 
requests  for  public  hearings  from  Tom 
Pitts  and  Associates,  Consulting 
Engineers.  Loveland.  Colorado  (on 
behalf  of  the  Colorado-Nebraska- 
Wyoming  Interstate  Task  Force  on 
Endangered  Species  [comprised  of  the 
Colorado  Water  Congress.  Nebraska 
Water  Resources  Association,  and  the 
Wyoming  Water  Development 
Association]);  Warren  G.  White,  natural 
resource  advisor  at  the  Office  of  the 
Governor  of  Wyoming;  Colorado  Water 
Congress;  Davis.  Graham  and  Stubbs 
(on  behalf  of  the  Northern  Colorado 
Water  Conservancy  District);  (Colorado 
Water  Conservation  Board;  Board  of    ^. 
Water  Commissioners  of  the  City  and 
County  of  Denver,  and  the  Nebraska 
Water  Resources  Association.  They 
requested  public  hearings  in  Colorado, 
Nebraska,  and  Wyoming  and  a  60-day 
extension  of  the  comment  period. 

The  Audubon  Society  of  Omaha, 
Nebraska:  the  Central  Nebraska  Public 
Power  and  Irrigation  District;  and  Ck>ok 
and  Kopf,  P.C,  Lexington.  Nebraska  (on 
behald  of  the  Central  Platte  Natural 
Resources  District)  requested  a  public 
hearing  be  held  in  Nebraska.  The 
Central  Nebraska  Public  Power  and 
Irrigation  District  also  requested  a  60- 
day  extension  of  the  comment  period. 
The  Wyoming  Water  Development 
Association  requested  a  public  hearing 
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be  held  in  Wyoi  ling.  ftotice  of  public 
hearing  and  reoaening  of  die  comment 
period  was  publsbed  in  die  Federal 
Reveler  on  December  31. 1984  (49  FR 
50748).  A  pablicjheariag  was  held  on 
lanuary  18. 19Ss|  at  die  Peter  Kiewit 
Conference  Center.  Omaha,  Nebraska. 
The  comment  period  was  extended  until 
January  28.  tsesl 

After  die  45-d^y  public  hearing 
request  period  had  ended  on  December 
24. 1964,  the  Service  received  additicmal 
requests  for  public  hearings  in  Cblwada 
Nebraska,  and  Wyoming,  and  requests 
for  a  60-day  ext^sion  of  the  comment 
period  from  the  Coitrai  Colorado  Water 
Conservancy  District:  Nebraska  Rural 
Electric  Association;  Niobrara  River 
Basin  Development  Association. 
Ainsworth.  Nelnitska:  The  Republican 
Valley  Conservation  Association. 
McCook.  Nebra^ia:  Board  of  Public 
Utibties,  Casperj  Wyiniing:  James  W. 
Sanderson  of  Saunders.  Snyder,  Ross  ft 
Dickson.  P.C  Danver.  Colorado  ((Hi 
behalf  of  the  leg^l  committee  of  the 
Colorado  Watv  jCcmgress'  Special 
Project  on  Bodai^gered  Species);  and 
U.S.  Representative  Viig^  Smidi.  3td 
District.  Nebraska.  Notice  of  a  second 
public  hearing  and  reopening  of  the 
comment  period  was  published  in  the 
Federal  Register  on  January  29, 1965  (50 
FR  3M0).  The  seQond  public  hearing  was 
held  on  February  27. 1965.  at  the  Denver 
City  Council  Chataibers,  Denver. 
Colorado.  The  ccanment  period  was 
extended  until  Kferch  29. 1985. 

On  April  15. 19B5,  die  Service  received 
a  request  for  an  Additional  60-day 
comment  period  from  James  W. 
Sanderson  of  Sa^ndos.  Synder.  Ross  & 
Dickson.  P.C,  Debver,  Colorado  (on 
behalf  of  the  legaQ  committee  of  the 
Colorado  Water  Congress'  ^lecial 
Project  on  Threatened  and  Endangered 
Species).  Notice  if  reopening  of  the 
comment  period  for  30  days  was 
published  in  the  ftdmi  Register  on 
May  16. 1965  (50  FR  20461),  The 
comment  period  eiosed  on  June  17, 1985. 

Thirty-three  people  attended  tiie 
pubUc  hearing  in  lOmaha.  Nebraska. 
Twelve  of  them  p  resented  oral 
comments.  Six  crfjthe  12  commenters 
also  submitted  written  comments. 
Twenty-nine  people  attended  the  public 
hearing  in  Denvef.  Colorado.  Thirteen  of 
them  presented  o^  comments.  Four  of 
die  13  commenteis  also  submitted 
written  comments.  Both  hearings 
centered  largely  on  the  adequacy  of  the 
scientific  data  used  to  support  the 
proposed  listing  df  the  piping  plover  in  . 
the  northern  Gret  t  Mains,  especially  in 
the  Platte  River  s;  rstem  of  Nebraska. 
The  25  pubUc  hea  ring  comments  and 


over  200  comments  received  by  mail  are 
summarized  below.  ..^^  ^. 

Over  170  Federal,  State,  and      -^, 
Provincial  agencies,  biologists, 
conservation  organisations,  and  other 
interested  parties  supported  the 
proposed  listing,  and  provided 
substantial  comments  on  the  plover's 
status  and  recommendations  for 
management  The  Service  will 
incorporate  appropriate  management 
reconunendations  from  these  comments 
in  future  recovery  activities  for  the 
piping  plover.  In  addition  to  substantive 
comments,  numerous  written  comments 
and  oral  statements  at  the  pubUc 
hearings  either  supported  or  opposed 
listing  the  piping  plover,  but  provided  no 
substantive  data. 

Opposition  ta  the  proposed  rule  was 
received  frtmi  25  water  management 
organizations,  attorneys  representing 
the  organizations,  and  consultants 
retained  by  those  organizations  in  the 
Platte  River  Basin  of  Colorado, 
Nebraska,  and  Wyoming.  The  principal 
corcem  of  the  Colorado  and  Wyoming 
water  groups  was  the  potential  impacts 
this  listing  might  have  on  water 
development  projects  on  the  South 
Platte  River.  Colorado,  and  the  North 
Platte  River.  Wyoming.  Nebraska  water 
groups  expressed  similar  concerns  for 
the  two  rivers,  as  well  as  the  Platte 
River  itself.  The  water  groups  contend 
that  proposed  reserviors  and  other  river- 
related  projects  may  be  curtailed 
because  the  piping  plover  nests  on 
sandbars  in  the  Platte  River  and  its 
tributaries. 

The  concern  of  the  water  groups 
stems  from  |»evious  Service  actions  on 
behalf  of  the  whooping  crane  [Grus 
americana]  and  its  critical  habitat,  a  53- 
mile  reach  of  Uie  Platte  River  between 
Lexington  and  Shelton.  Nebraska  (50 
CFR  17.65).  Breeding  piping  plovers  and 
interior  least  terns  (the  latter  listed  as 
endangered  on  May  28, 1685: 50  FR 
21784)  require  the  same  open  sandbar 
habitat  on  the  Platte  River  as  the 
whooping  crane  requires  for  roosting. 
Critical  habitat  for  the  tern  and  plover 
has  not  been  proposed. 

Three  of  the  water  groups.  Denver 
Water  Department  (DWD).  Central 
Platte  Natural  Resources  District 
(CPNRD).  and  Tom  Pitts  &  Associates 
(TPA)  (on  behalf  of  die  Colorado  Water 
Congress,  Nebraska  Water  Resources 
Association,  and  the  Wyoming  Water 
Development  Association]  best 
summarized  the  comments  of  all  the 
water  groups: 

Comment  1.  The  cause  and  effect 
relationship  with  respect  to  altered 
water  Hows  and  reduction  in  scouring  of 
sandbars  and  increased  vegetation  is 


unsupported  and  not  applicabe  to  the 
Platte  River  Basin.  Rather,  the  causative 
factor  behind  the  development  of  the 
woody  floodplain  vegetation  is  the 
presence  of  water  in  the  river  on  a  year- 
round  basis.  A  report  by  Ecological 
Analysts  (1983)  was  submitted  in  i 

support  of  this  comment.  In  addition, 
another  submitted  report  by  Pitts  (1985) 
maintained  that  there  has  been  an 
upward  trend  in  the  flows  of  the  Platte 
River  from  1940  to  1982  and  diet 
Williams  (1978)  erred  in  his  analysis  of 
historical  Platte  River  flows. 

Service  response:  While  the  precise 
cause(s)  may  be  of  consequence  to 
future  Section  7  consultations,  die  facts 
of  reduced  open  sandbar  habitat  and 
lowered  numbers  of  plovers  remain  and 
are  of  direct  relevance  to  this  rule. 
CPNRD.  TPA  (Ecological  Analysts.  1963) 
and  die  Service  (U.S.  Fish  and  Wildlife 
Service.  1981)  recognize  that  water 
development  projects  on  the  Platte  River 
system  have  resulted  in  vegetational 
changes.  In  the  course  of  various  public 
hearings  and  comment  periods  on 
matters  dealing  with  the  Platte  River 
(i.e..  Little  Bkie-Catheriand  Water  Right 
Application),  the  Nebraska  Game  and 
Parks  Commission  (NGPC)  also  has 
received  information  that  it  is  not  lack  . 
of  scouring  that  has  caused  vegetation 
encroachment.  However.  NGPC  (1984, 
1985a]  found,  as  did  the  Service  and  U.S. 
Geological  Survey  (1983).  that  a  lack  of 
scouring  is  a  principal  cause  of  the  loss 
and  modification  of  the  open  sandbar 
habitat. 

In  the  present  judgment  of  the  Service, 
the  dewatering  of  the  Platte  River  over 
the  past  50  years  has  been  a  causative 
agent  in  the  reduction  of  available 
weUands  and  sandbars  for  the  piping 
plover  and  over  species  of  wildlife, 
including  the  least  tern  and  whooping 
crane. 

The  Service  conducted  a  3-year 
investigation  (1978-1960)  of  the  Platte 
River  (U.S.  Fish  and  WildHfe  Service. 
1981)  "to  define  habitat-use  patterns  and 
habitat  requirements  of  migratory  bird 
populations  utilizing  the  North  Platte 
and  Platte  River  valleys  and  to  assess 
factors  influencing  woody  vegetation 
establishment  along  these  rivers."  The 
report  stated: 

With  approximately  70  percent  of  the 
Platte's  annual  flows  diverted  for  various 
consumptive  uses  upstream  in  Colorado. 
Wyoming  and  western  Nebraska,  channel 
width  in  many  areas  has  been  reduced  to  10- 
20  percent  of  former  size.  Habitat  conditions 
within  the  existing  channel  have  also 
changed  as  a  result  or  reduced  scouring  of 
sandbars  and  shifting  of  alluvial  sediments. 
A  broad  band  of  mature  deciduous  woodland 
now  occupies  tens  of  thousands  of  acres  that 
formerly  were  part  of  tlie  river  and  numerous 
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islands  overgrown  with  woody  vegetatioa 
exist  within  iiw  ciiannd. 

A  ttady  .by  the  U.S.  GvoiqgiGal  Survey 
(ISiB^MfSioctMlibewniUsW  Ae;  :' 
Ser»Hie'««mf1iwion<in  »agetetioa 
encrtarftmeat  The  Atwiyir  aho^ffiFmed 
the  dowwMud  tiEBd  ia  n^  8iv«r 
flows  ditooBsed  by  WjUmbm  {ism^  The 
Service'i  M^rt  coacluded  that  "^edes 
that  nest  OB  the  oi>eB  Baadbar*  of  {fae 
Platte  Kiver  have  been  aSected 
adversely  by  the  eocioachBiait  of 
woody  vegeiatioB.  Hie  saoet  preiauad 
impact  has  been  od  the  distnbutiea  and 
abuodance  of  the  least  torn  aad  jripiqg 
plover.  Both  species  require  broad 
expanses  of  unvegetated  river  cbaiiBel 
and  sparsely  vegetaied  sandbacs." 
Faanes  (1083)  fuether  detailed  tbe 
nesting  ecolosr  of  the  piping  iiiover  aad 
least  tern  and  the  present  aodification 
and  curtailment  of  Ihe  ban  tanittmr 
habitat  on  the  Platte  fiivet. 

Ctuiuaeat2.  The  habitat  SMeds  of  Heoir 
endangered  or  tbreateoed  speciea,  <be 
whooping  crane.  baU  aa^  [fiaiiaoettu 
leucooephalusi,  ioteziar  leaai  teiu,  -amd 
piping  plover  are  contcadictory.  smd 
these  species  cannot  co-exist  in  the 
same  habitat  or  areas  OB  the  Piatte 
River.  Ecological  Analysts  (IS^ 
discussed  the  incompatiUe  dver  flow 
and  habitat  conditions  reqaired  by  the 
least  ton.  bald  eagle,  and  nt^Kx^iing 
crane. 

Service  response:  Bald  eagles 
primarily  use  mature  trees  of  riparian 
woodlands  for  communal  roosts  during 
the  winter.  Whooping  cranes  roost  on 
unvegetated  sandbars  dnring  their 
migration  in  spring  and  fall  (Lingle  et  al 
1984).  Critical  habitat  has  been 
designated  for  the  whooping  tsrane  along 
the  Platte  River  {50  CFR  17.95).  Tlie 
interior  least  tern  and  piping  plover 
breed  on  sparsely  vegetated  sandbars 
during  the  spring  and  summer.  Tlie 
maintenance  of  saxuibar  habitat  wiU  aid 
the  recovery  of  the  whooping  crane, 
interior  least  tern,  end  piping  plover. 
The  well-established  and  extensive 
fleodplain  forest  will  continue  to  serve 
as  a  wintering  area  for  bald  eagles.  The 
recovery  plan  for  the  bald  eagle  does 
not  caQ  for  increasing  the  acneage  of 
forest  along  the  Platte  River,  and  the 
whooping  crane  itecovery  plan  does  not 
call  for  mature  forest  removal  (U-S.  Fish 
and  Wildlife  Service,  loaa  1983a).  The 
maintenance  of  open  sandbars  by 
removal  or  curtailment  x^ early 
successional  woody  vegetation, 
however,  may  be  needed  for  ihe  benefit 
of  the  whooping  crane,  interior  least 
tern,  and  piping  plover  {ILS.  Firfi  and 
Wildlife  Service.  1981). 

The  Service  sees  no  biological  conflict 
between  the  listed  avian  species. 


Cuirently.  the  bald  eagle  roosts  arithtn 
the  whooping  crane's  criMcal  habitat 
reach  of  ^  Platte  River.  There  is  ao 
incompatMiila^  in  tem  and  (^io^fet 
nesting  habitat,  which  is  also  found  in 
the  whooping  crane's  critical  habitat 
The  IHatteiUver  WhoopiHgCeane 
Habitat  Maiateaaace  Tnist  cunently 
manages  for  the  least  ter«,  baM  ea^. 
piping  plovex.  and  whoc^uqg  aeae  and 
has  no  bioioi^cal  conflict  in  protecting 
these  jpecies  (Cuntore/a/.,  1885J. 

Commeata.  Habitat  atitizaftioa  of  Ae 
central  Hatte  River  ieach  by  the  p4Mi\g 
plover  is  4hie  to  Ibe  atahle  river  flows, 
associated  with  the  oonstraotion  of  the 
Kingsley  Dam  and  the  Tri-Ceuaty  CanaJ 
System  in  the  eariy  1040's. 

Service  responae:  Mor  to  the 
European  aeUlement  of  Nehcaaka.  the 
Platte  River  was  extremely  «vide  and 
shallow,  possessing  far  more  Bumerous 
open  sandbars  (WiUiamg.  1878)  aad 
habitat  that  coiddaupport  a  mach  laiger 
population  of  piping  plovers  ^laa  exists 
today.  Lewie  and  Qaik  observed  the 
plover  on  aandbeis  tn  the  Missouri  River 
between  lowu  and  Missouri  fa  1804 
(Swenk.  1835).  In  1856  the  Ueutenaat  G. 
K.  Warren  Expedition  collected  tlvee 
piping  plovecs  at  the  fork  of  the  Matte 
River  (Coues,  1874).  At  the  turn  of  the 
century,  the  plover  was  described  as 
common  in  Nebraska,  with  breeding 
along  the  Platte  River,  on  the  Loop  River 
at  Dannebrog  (northwest  of  Grand 
Island),  and  on  any  of  the  rivers  of  the 
State  where  sandlMrs  oocuned 
(citatifMis  in  Moser.  1042).  This  is  further 
evidence  of  the  presence  of  the  species 
on  the  upper  Missouri  Kver  system  prior 
to  extensive  European  settlement  and 
regulation  of  these  rivers. 

The  plover  and  least  tern  ao  longer 
breed  on  the  Missouri  I^ver  between 
Iowa  and  Nebraska.  The  river  has  been 
channelized  and  sandbars  no  longer 
exist  in  early  summer.  The  plover  no 
longer  breeds  on  the  Platte  Siver 
between  North  Platte  and  Overton.  This 
stretch  of  tbe  river  is  narrow,  bordered 
by  a  riparian  forest  and  is  ao  longer 
suitable  for  plover  nesting.  Although  a 
few  pairs  of  plovers  breed  on  tbe 
northeastern  shore  of  Lake  McConaughy 
and  on  Keystone  Lake,  the  breeding 
populatiim  of  the  plover  ia  Nebraska 
has  decreased. 

Comment  4.  There  is  insufficient  data 
to  indicate  that  the  piping  plover  or  its 
habitat  is  declining  in  the  northern 
Great  Plains. 

Service  response:  In  evaluating  the 
status  of  the  piping  plover  in  the 
northern  Great  Plains,  tbe  Service 
examined  the  number  of  birds  as  well  as 
habitat  trends.  Among  the  bre^ng 
avifauna  of  the  BOFthem  Great  Plaina. 
the  piping  plover,  hke  the  least  tern,  has 


one  of  the  most  nestricted  breeding 
habitats. 

1b  addition  to  the  loss  of  aaadbar 
habitaA  by  Miesoari  River 
channelization.  peevioBaly  ^isctissed. 
the  reaaaiaderof  the  Misiouri  Rwwrui 
the  Dakotas  is  iarsely  a  lake  or  leserwoir 
where  sandbars  ao  hmger  oocac  Habitat 
changes  on  tbe  'Platte  Rirer  have 
ah<eady  been  libcaaaed.  in  Morth  Dakota 
two  ma)er  plover  aestiag  areas.  Lakes 
Brekken  and  Holnes  in  the  cfaain^gf- 
lakes  area  of  McClean  County,  have 
been  modified  and  are  oo  iaoger  atHiced 
by  plovers.  Ma^heeediag  areas  in 
Saskatchewan  and  MaaAoba  have  been 
modified  or  are  daeataied  with 
altcntHNL 

Hw  Sentce  iMinfts  out  diet  tiie  overafl 
range  of  the  piping  ftover  has 
deoreased.  Hie  bM  is  nearfy  exfirpated 
from  the  Great  Lakes  recoil  vrhidi 
formerly  represented  fM«i<y  «ne-third  ef 
the  breeding  range,  in  addWon,  en  6ie 
Atlantic  coast  die  breecHng  rmge  of  #ie 
species  has  shrank  consideraMy  wMitn 
most  States  and  1¥ovinces.  Hie 
modification,  cnrtaihnent  and 
destrucfion  of  the  piping  plover's  habitat 
and  range  continoes.  This  tvend 
persuades  the  Service  to  list  the  species 
throughout  its  range. 

Comment  5.  Censuses  of  plovers  on 
the  Platte  River  have  only  been 
conducted  in  conjunction  with  least  tern 
censuses.  Additionally,  because  plovers 
are  more  tolerant  of  vegetation  at  nest 
sites  (Faanes,  1983),  an  increase  in 
vegetation  in  ^  Platte  River  valley  is 
not  necessarily  an  encroachment  or 
curtailment  of  the  plover's  usable 
habitat 

Service  response:The  Service's 
evaluation  of  least  terns  and  piping 
plovers  on  the  Platte  River  was  directed 
at  both  species.  Censuses  took  place  on 
the  river  itself  and  in  the  entirety  of  the 
central  Hatte  Valley.  Although  the 
piping  plover  may  be  slightly  more 
tolerant  of  vegetation  at  the  nest  site 
than  the  least  tern,  nearly  80  percent  of 
the  area  around  a  ne&t  consists  of  bare 
ground  (Faanes.  1983).  Ducey  (1984) 
reported  no  obvious  difference  in  the 
nest  sites  of  piping  plovens  and  least 
terns  on  the  Missouri  River.  Nesting  in 
barren  toaparsely  vegetated  habitats  is 
characteristic  of  plovers  of  the  genus 
Charadrius  (Page  et  al..  1985).  Such 
vegetation  must  remain  sparse  in  order 
to  continue  to  be  attractive  to  nestii^ 
plovers.  Otherwise,  saitable  nesting 
areas  will  continue  to  dedine. 

Comment  6.  A  moratorium  should  be 
placed  on  any  new  or  proposed  listmgs 
of  q>ecie8  in  the  Platte  River  Basin. 
Information  neganhi^  habitat  needs 
should  be  referred  to  the  Federed/State 
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Coordinating  Cofunittee  on  the  Matte 
River  Basin. 

Service  respoike:  The  Service  has  the 
responsibility  to  list  species.  Listing  is 
required  under  toe  Endangered  Species 
Act  to  be  based  solely  on  biological 
considerations.  Lasting  is  the  process  of 
identifying  those  ispecies  that  are 
unlikely  to  surviije  or  may  become 
endangered  withbut  the  protection  of  the 
Act  The  Service  has  indicated  at 
various  times  thait  cooperaticm  is 
important. 

A  Federal/Stale  Coordinating 
Committee  on  th4  Platte  River  Basin 
was  recently  fon^ed  in  response  to  a 
request  by  the  Colorado  Water 
Congress.  Nebraska  Water  Resources 
Association,  and  jthe  Wyoming  Water 
Development  Asfociation.  The  Service 
appreciates  the  considerable  input  from 
the  Committee  on  the  Platte  River 
problems  and  looks  forward  to 
continued  coopemtion  in  the 
management  of  tlis  system. 

Comment  7.  Impacts  to  the  piping 
plover  on  the  wii  tering  range  need  to  be 
thoroughly  exam:  ned  before  the  Service 
can  conclude  tha  impacts  on  the 
breeding  range  ate  primarily  responsible 
for  the  alleged  eiidangered  and 
threatened  statu^  of  the  species. 

Sen'ice  response:  The  Service  agrees 
that  some  reductions  in  numbers  may 
have  been  caused  by  losses  of  habitat 
outside  the  breedbig  areas.  In  addition 
to  extensive  breeding  area  problems,  the 
loss  and  modificcition  of  wintering 
habitat  is  a  signii  cant  threat  to  the 
piping  plover.  Wi  ntering  beaches 
become  unsuitab  e  to  the  plovers  when 
altered  or  destroj  ed.  The  mpst 
concentrated  wintering  area,  the 
extensive  Lagima  Madre  de  Mexico, 
south  of  Brownsville.  Texas,  was  lost 
when  its  water  Iwei  was  stabilized  for  a 
fisheries  lagoon.  Plovers  typically  winter 
on  mud  flats,  anq  the  greatest 
concentration  of  Wintering  plovers  today 
occurs  on  the  mainland  side  of  South 
Padre  Island,  north  of  Brownsville. 
Texas.  Contipued  development  in  the 
area  will  lead  to  stabilization  of  water 
levels,  eliminating  more  wintering 
habitat  The  Service  views  the  listing  of 
the  species  on  the  wintering  range  as  a 
prudent  comve  ol  action.  Listing  can  aid 
in  the  preservaticfQ  of  wintering  habitat. 
The  Service's  recovery  plan  for  the 
piping  plover  will  investigate  the 
plover's  wintering  ecology. 

The  New  York  Department  of 
Environmental  Prtotection  and  the 
Minnesota  Department  of  Natural 
Resources  recomsiended  that  the  piping 
plover  have  only  one  designation  in 
each  State.  The  Service  had  proposed 


that  the  plover  b€ 


endangered  in  th«  Great  Lakes 


JMI 


designated  as 


watershed,  including  those  portions  of 
New  York  and  Minnesota  in  the 
watershed,  and  threatened  everywhere 
else.  Both  Departments  desired  the 
change  largely  for  administrative 
reasons. 

Service  response:  Only  biological 
factors  may  be  considered  in  changing 
the  dassification  of  a  species,  as 
provided  under  the  Act.  The  plovers  in 
Lake  Ontario  are  now  reduced  to  a 
single  pair  on  the  eastern  end  of  the  lake 
in  New  York.  Sixteen  other  pairs  are  all 
that  remain  of  this  species  in  the  entire 
Great  Lakes  watershed.  The  plovers  at 
Lake  of  the  Woods  (24  pairs:  22  in 
Minnesota.  2  in  Ontario)  are  closer 
geographically  to  the  plovers  at  Lakes 
Winnipeg  and  Manitoba.  The  Great 
Lakes  watershed  forms  a  natural 
boundary  around  this  most  endangered 
segment  of  the  plover's  populations.  It  is 
considered  separate  from  the  Atlantic 
Coast  and  Great  Plains  populations. 

Stephen  Flemming.  Acadia  University. 
Nova  Scotia,  commented  that  his 
research  (Flemming  1984)  in  Nova  Scotia 
presents  sufficient  data  to  warrant 
endangered  status  for  the  plover  in 
Nova  Scotia.  Susan  Haig.  University  of 
North  Dakota,  recommended 
endangered  status  for  the  plover 
throughout  its  Canadian  range. 

Service  response:  The  Service 
recognizes  that  in  certain  Canadian 
Provinces  and  Atlantic  States,  taken  in 
isolation,  the  piping  plover  might 
warrant  endangered  status. 
Classification  under  the  Act  is  not  being 
made  on  a  Province-by-Province  (or 
States-by-State)  basis.  Nova  Scotia  is  on 
the  northern  edge  of  the  plover's 
Atlantic  coast  range.  Changes  in  status 
of  tmy  species  on  the  periphery  of  its 
range  is  expected  to  be  more  dramatic 
than  in  the  core  areas.  Ms.  Haig 
provided  no  data  that  all  Canadian  birds 
are  in  danger  of  extinction  in  the 
immediate  future.  The  species  on  the 
entire  Atlantic  coast  and  in  the  Great 
Plains  is  being  classified  as  threatened 
because  these  birds  are  not  in 
immediate  danger  of  extinction. 

The  Montana  Department  of  Fish. 
Wildlife  and  Parks  (MDFWP) 
recommended  that  the  piping  plover  not 
be  designated  as  threatened  in  Montana 
because  the  State  lies  on  the  periphery 
of  the  species  range.  MDFWP  noted  that 
there  are  few  records  of  regular 
occurrence  and  the  status  of  the  species 
is  marginal,  both  historically  and 
presently. 

Service  response:  The  Service 
includes  Montana  because  the  species 
nests  at  the  Ft  Peck  Reservoir,  where 
there  is  high  human  disturbance,  and 
breeds  on  alkali  wetlands  such  as  those 
on  the  Medicine  Lake  NWR  in 


northeastern  Montana,  only  a  few  miles 
from  breeding  sites  in  North  Dakota. 

Dr.  Lewis  W.  Oring.  University  of 
North  Dakota,  commented  that  there  are 
no  data  available  to  support  the 
Service's  statement  in  die  proposed  rule 
that  the  piping  plover's  breeding 
population  consists  of  three  distinct 
subpopulations.  He  stated  that  this  is 
precisely  the  question  that  is  being 
addressed  by  Susan  Haig's  doctoral 
research.  Two  other  comments  stated 
that  some  taxonomists  no  longer  regard 
Charadrius  melodus  circumcinctus  as 
valid.  The  completeness  of  the  breast     -' 
band  is  merely  variable  among 
individuals  (Wilcox.  1959).  ,'V    '  '■ ' 

Service  response:  In  the  proposed  rule 
the  Service  references  the  American 
Ornithologists'  Union's  (AOU)  1957 
treatment  of  avian  subspecies,  which 
has  not  been  addressed  since  by  the 
AOU.  The  1983  edition  of  AOUs 
Checklist  of  North  American  Birds  does 
not  address  subspecies  but  refers  the 
reader  to  the  1957  edition  for  recognized 
subspecies.  However,  the  Service  is 
persuaded  by  the  comments  and 
discussions  with  Susan  Haig  that  further 
research  is  necessary  to  determine  the 
validity  of  the  subspecies,  often  deHned 
as  geographical  subpopulations  that  are 
distinguishable  from  others  by 
morphological  characteristics.  Both  the 
proposed  and  final  regulations 
promulgation  treat  the  piping  plover  at 
the  species  level,  Charadrius  melodus. 
The  Service  simply  classifies  the  species 
as  endangered  in  the  Great  Lakes 
watershed  and  threatened  everywhere 
else  found  in  the  wild.  The  Service's 
breakdown  of  the  plover's  breeding 
range  into  the  Atlantic  coast  breeding 
range.  Great  Lakes  region,  and  northern . 
Great  Plains  is  not  intended  to  convey 
the  occurrence  of  subspecies  or  totally- 
separate  genetic  populations,  but  rather 
to  take  note  of  the  discontinuous 
distribution  of  the  species. 

The  Missouri  River  Division  (MRD)  of 
the  U.S.  Army  Corps  of  Engineers 
commented  that  both  the  least  tern  and 
piping  plover  utilize  similar  habitat  for 
nesting  and  nest  during  the  same  period. 
MRD  stated  its  intention  of  protecting 
selected  sandbars  from  Gavins  Point 
Dam.  South  Dakota,  to  Ponca  State  Park, 
Nebraska.  MRD  added  that  balancing 
the  various  project  purposes  such  as 
navigation  and  hydropower  production 
may  make  it  impossible  to  consistently 
operate  in  a  manner  that  would 
maximize  piping  plover  reproduction. 
MRD  commented  that  there  are  ongoing 
studies  of  alternative  ways  to  increase 
the  hydropower  production  of  dams. 
One  alternative  would  require  raising 
the  level  of  Lewis  and  Clark  Lake,  which 
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would  inundate  headwater  sandbaca.  If 
the  plover  is  listed.  MRO  believed  that 
any  action  or  project  would  be  sabject 
to  (he  section  7  consultation 
requirement. 

Service  response:  High  flows  on  the 
Missouri  River  caoaed  by  disdiarges 
from  'Gavins  Point  Dam  have 
significantly  restricted  or  e*iminated 
annual  production  ofplovers  on  habitat 
between  Cavtns  Point  and  Ponca, 
Nebraska.  The  Service  will  reserve 
judgment  on  the  prefects  lortH  «j»y 
section  7  coiwultaftion  ts  oompAeted.  Tbe 
Nebraska  Game  and  Parks  Commission 
{1985b^^as  developed  a  p^anthan  it 
wews  is  compsFt>ble  with  rfver 
operational  «c4>eme8  while  providing 
some  protection  and  recovery  of  (Ste 
piping  plover  and  least  tern. 

Seventeen  comments  disagreed  vnth 
the  Service's  reasons  for  not  <ie«ignating 
critical  iiabitat.  "Hie  Service  bad  stated 
in  the  |H<Qposed  rule  tk«t  critical  iiabitat 
desi^ation  for  the  piping  fflover  would 
not  be  prudent  because  of  1fae«ften 
ephemeral  nature  of  the  plover's  nesting 
habitat.  For  example,  beaches  and 
interior  wettlaads  may  or  my  oot  be 
used  by  plovers  each  year  because  of 
varying  water  levels  or  natand  ohanges 
in  beach  cbacaoteristics.  AUuvtal  istaods 
in  fivers  appear,  disaftpear.  and 
reappear  depending  upon  water 
conditions. 

Julie  Zickefoose,  Director  <of  the 
Nature  Conservancy's  least  tern/piping 
plover  recovery  program  is  in 
Connecticut,  commented  that  of  all  tbe 
nesting  migratory  birds  in  the  State,  the 
piping  plover  is  among  the  most 
predictable  in  its  choice  of  nest  site. 
Certain  sites  have  been  used 
consistently  for  many  years.  If  such 
areas  receive  continued  protection, 
plovers  ane  likely  to  use  them 
consistently. 

The  New  Jersey  Department  of 
Environmental  Protection  commented 
that  an  effort  should  be  made  to  define 
critical  habitat  which  allows  for  its 
ephemeral  nature.  Several  areas  «f 
critical  habitat  in  the  State  would 
advance  the  plover's  conservation.  The 
non-designation  of  critical  habitat  and 
the  section  7  consultation  on  Federal 
actions  on  a  case-by-case  basis  may 
result  in  unacceptable  continued  loss  of 
potential  habitat.  That  is,  it  ma^r  be 
dffficult  to  protect  areas  not  occupied  at 
the  time  of  a  section  7  consultation,  but 
historically  used  or  with  a  potential  for 
future  use. 

The  North  D^ota  Game  and  Fish 
Department  recommended  critical 
habitat  designation  for  (he  chain-of- 
lakes  area  in  McClean  County  and  the 
Missouri  River  from  Garrison  Dam  to 


HaEeltOD.  North  Dakota.  Itiese  two 
areas  support  over  50  percent  of  the 
North  Dakota  breeding  population.  Dr. 
MarkJK.  Ryan  and  Eleanor  M.  Priodiville 
stated  that  there  are  two  ^peciHc  ve^sns 
in  North  Dakota  where  jpipiiv  plovers 
occur  predictably.  These  two  facial 
outwash  plains  jane  in  McClean  County 
and  another  area  in  ICidder  aad 
Stutsman  Ceuntiesj  are  critical  centers 
of  distribitlioa  ffor  braediiig  plovers  in 
North  Oakata  even  Uvei^  aumbers  el 
bieediqg  pairs  fluctuate  at  specific 
lake*. 

The  NebcBska  Ornithologists'  Union 
conunented  that  specific  cast  sites  «f 
piping  plovers  may  be  ftpjifiswral: 
however,  general  localities  have 
extremely  high  fidelity  by  nesting  piping 
plovers  as  evidenced  by  tbe  plover's 
annual  Aestiag  effort  at  several  sites  m 
Nebcaska  and  as  documented  elaewbere 
in  North  America. 

Dr.  Edca  NaI  UniversLty  of  Bntiah 
Columbia,  xuimmented  4hat  piping 
plovers  are  site  tenacious  from  year  to 
year  and  hence  babitats  could  be  set 
aside  for  their  neatiiig.  Female  plovers 
will  retsxa  to  previous  oest  sites,  if 
succeas&J  in  raising  young  in  <tbat  site. 

Service  response:  The  Service  will 
review  the  detenniaability  of  these  and 
other  potential  critical  habitat  areas,  in 
particular,  habitats  iot  tbe  Groat  Lakes 
population  deteraiiaed  to  be  endangered 
in  this  rule  will  be  most  closely 
examined,  although  all  areas  under 
United  States  jurisdiction  tbat  have 
plovers  regularly  aesting  may  be 
considered.  The  prudence  of  such  a 
determination  will  be  reviewed  within 
one  year,  as  allowed  under  aection 
4(b)(6)(C)  of  the  Act 

Sununary  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  including  tbe  conunents 
received,  the  Service  bas  detenniaed 
that  the  piping  plover  should  be 
classified  as  endangered  in  certain  par^s 
of  its  range  and  threatened  in  the 
remainder  of  its  range.  Procedures  found 
at  section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U&C  \521.etseq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424j  were  followed.  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  the  piping  plover 
[Charadrius  melodus)  are  summarized 
below. 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  .enormous 


loss  of  appropriate  sandfr  beaches  and 
ether  littoral  hobrtals  due  to  recrealianal 
and  cammercial  deraiopBients.  and 
dune  stabilization  in  tbe  Great  Lakes 
■egion  and  on  tbe  Atlantic  coast  is 
evident  and  responsible  lor  some 
decline  of  tbe  species.  Tbe  breeding 
range  flf  (be  plover  has  declined  most 
dcaafioaHy  in  tbe  Great  Lakes 
watershed,  bi  those  Sbdes  ad 
Pro vMoes -wbere  Ibe  plover  bas  nal  bees 
extirpated,  the  species  aew  has  iemmt 
available  breediqg  sites,  iiistnnc  babittft 
has  been  destroyed  ar  nsdified  Such 
destructisn  aod  fnodt&atisB  cootiaaBS. 
Where  breeding  does  oooat,  bseedfaig 
success  is  curtailed  fttinumly  because  of 
human  disturbance  (lite  ftetune 
Conservancy,  198H  especially  <n  the 
Atlantic  coast  and  in  the  Great  Lakes 
region.  Foot  and  vehicular  traffic 
(including  taking  «f  beacbes  lor  bask) 
destroys  nests  «sd  young. 
Danmaog  and  fifaanneliBation  of  riwu  s 

have  elimtruit^twriqg^—tlKTlKiifriagl 

along  bombeds  4if  miles  of  rivers  in  tbe 
Daketas,  Iowa,  and  Nebraska.  For 
exan^ile.  akmg  ^  tbree  short  stretches 
of  tbe  Missouri  Birernot  inmulated  by 
reservoirs,  untimely  water  releases  from 
dams  subject  renaaining  sandbar  habitat 
to  alteration  and  floodii^  durir^  the 
breediqg  season.  Tbe  damming  and 
withdrawal  of  water  for  inigatiaB  aad 
other  purposes  have  altered  water  flows 
in  rivers  such  as  the  Platte  River.  This 
has  led  to  tbe  establishment  of  dense 
vegetation  less  suitable  for  nesting 
plovers  (Faanes,  1963;  U.S.  Fish  and 
Wildlife  Service,  19eiJ.  The  listed 
interior  least  tera  occupies  habitat  very 
similar  to  that  of  the  plover  on  the  Platte 
and  Missouri  Rivers. 

Although  same  sabne  wetlands  in  -^e 
northern  Great  Plains  bave  been 
privately  drained  or  adversely  altered, 
the  drainage  and  modification  of  these 
wetlands  has  been  less  common  than 
the  drainage  of  other  types  of  wetlands. 
Several  major  plover  breeding  areas  are, 
however,  thieatened  with  developments. 

B.  Overutilization  for  cammercial 
recreational,  scjent^ic  or  educational 
purposes.  Not  currently  applicable  for 
the  pqnng  plover. 

C.  Disease  arpredatian.  Disease  bas 
not  been  a  problem  known  to  occur  m 
this  species.  Along  with  incpeasing 
urbanization  and  use  of  beacbes  on  4w 
Great  Lakes  and  Atlantic  coast  there 
has  been  an  increasing  nnnber  of 
unleashed  pets,  as  well  as  feral  do^ 
and  cats.  The  result  has  been  pcedation 
of  plover  chicks  and  eggs  and 
abandonment  of  nesting  areas.  Human 
developments  near  beacbes  have 
attracted  an  increased  number  of 
predators  such  as  skunks  and  raccoons. 
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\cana),  which  nests 
at  of  the  plover 
:).  Gulls  [Larus 
ased  rapidly  in 
Lakes  and  Atlantic 
years,  may  be  a 
udng  plover 


On  the  northern  plains,  the  raccoon 
{Procyon  lotor)  has  greatly  expanded  its 
range  since  the  1940>  and  is  a  common 
predator  of  the  Ame^can  avocet 
{Recurvimstra  amei 
in  habitat  similar  to 
(Sidle  and  Arnold,  t 
sp.).  which  have  ini 
portions  of  the  Crea 
coast  over  the  past 
significant  factor  in 
numbers  by  predatioti  of  eggs  and 
young.  Trampling  by  large  confmed 
herds  of  cattle  on  netting  grounds  in  the 
northern  plains  may  be  adverse  to 
breeding  success. 

D.  The  inadequQcyt  of  existing 
regulatory  mechanisms.  Several  States 
(Iowa.  Illinois.  Michigan.  Minnesota, 
New  Jersey.  New  York.  Virginia,  and 
Wisconsin)  list  the  piping  plover  as 
threatened  or  endangered.  At  a  few 
nesting  sites,  humanpntrusion  is 
prohibited  by  local  o  inservation  efforts 
during  the  breeding  a  eason.  The 
Migratory  Bird  Treat  r  Act  (16  U.S.C  703 
et  seq.)  protects  the  i  ird  from  taking, 
and  bans  trade  in  piping  plovers  and 
their  parts.  However,  that  Act  does  not 
protect  habitat  and,  by  itself,  will  not  be 
adequate  to  prevent  flie  further  loss  of 
the  species'  habitat  The  Endangered 
Species  Act  would  oflTer  additional 
protection  for  the  spdcies,  largely 
through  the  recovery  pind  consultation 
processes. 


^manmade  factors 
^existence.  Over 
ke  number  of 
^n  beaches  of  the 
itic  coast  has 


E  Other  natural  or. 
affecting  its  continue 
the  past  forty  years 
vehicles  and  people  i 
Great  Lakes  and  At]« 
greatly  increased.  Plovers  are  attracted 
to  unvegetated  beach  areas  in  early 
spring  only  to  be  disnipted  after  human 
recreational  and  vehfnilar  activities 
have  intensified  in  late  spring  and 
summer.  Foot  traffic,  dune  buggies,  and 
other  vehicles  can  crish  eggs  and 
chicks.  Human  presetce  can  disrupt 
incubation  or  interfeie  with  fledging 
success  by  separating  chicks  from 
parents  (Flemming,  lf84).  A  lack  of 
undi8tuii)ed  habitat  has  been  cited  as  a 
reason  for  the  decline  of  other  sand 
nesting  birds,  such  aa  black  skimmer 
[Rynchops  niger)  and  least  tern.  On  the 
northern  plains,  recreational  use  of 
rivers  is  increasing,  and  remaining  bare 
alluvial  islands  are  silbjected  to  growing 
human  intrusion.  Human  disturbance  in 
the  remote,  sparsely  populated  alkali 
wetland  country  of  tnp  Dakotas, 
Montana,  and  Saskatchewan  is  small, 
although  even  here  clicks  have  been 
crushed  by  off-road  v  ahicles. 

The  Service  has  cai  efuUy  assessed  the 
best  scientific  and  commercial 


information  available 


regarding  the  past. 


present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  piping 
plover  as  endangered  and  threatened. 
Endangered  status  seems  appropriate 
for  the  Great  Lakes  because  of  the 
species'  near  extirpation  from  there, 
liireatened  status  is  warranted  for  the 
remainder  of  the  species'  range  because 
of  continued  threats  and  the  bird's  low 
numbers.  Although  some  States  already 
list  the  plover,  their  laws  do  not  provide 
the  same  degree  of  protection  afforded 
by  the  Endangered  Species  Act.  Not  to 
list  this  bird  would  be  contrary  to  the 
evidence  gathered  to  date. 

Critical  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act.  as  amended,  requires  that, 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  shall  specify 
any  habitat  of  a  species  which  is 
considered  to  be  critical  habitat  at  the 
same  time  the  species  is  determined  to 
be  endangered  or  threatened.  The 
Service  received  extensive  comments  on 
possible  areas  for  critical  habitat 
designation  for  the  piping  plover.  Under 
section  4(b)(6)(C)  of  the  Act.  the  Service 
extends  for  a  period  of  one  year  the 
determination  of  critical  habitat  for  the 
plover.  A  proposed  regulation  may  be 
published,  based  upon  such  data  as  then 
available,  designating,  to  the  maximum 
extent  prudent,  such  habitat.  A  final  rule 
must  be  published  within  one  year, 
unless  the  determination  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals,  llie  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

The  Migratory  Bird  Treaty  Act  makes 
it  illegal  to  take,  possess,  sell,  deliver, 
carry,  transport,  or  ship  piping  plovers 
or  their  parts,  eggs,  nests,  and  young. 
However,  it  affords  no  protection  to 
their  habitat.  Section  7(a)  of  the 
Endangered  Species  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 


thefr  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  46  FR  29990:  June  29, 1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  insure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species,  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  lormal 
consultation  with  the  Service. 

As  indicated  elsewhere  in  this 
proposal,  the  plover  is  a  widely 
distributed  species  that  has  suffered 
fit>m  habitat  losses  and  disturbances 
throughout  most  of  that  range.  Those 
losses  and  disturbances  have  been 
largely  caused  by  the  development  of 
coastal  beaches,  the  danuning  and 
channelization  of  rivers,  the  drainage  or 
altering  of  wetlands,  and  human 
disturbance  during  the  nesting  season. 

It  is  not  possible  now  to  state  with 
certainfy  all  projects  or  areas  of  activity 
which  would  require  consultation  and 
possible  modification.  Water 
development  projects  (e.g..  Two  Forks, 
Prairie  Bend.  Narrows.  Catherland, 
Enders.  Twin  Valley.  Wildcat 
Reservoirs)  and  activities  (e.g., 
relicensing  of  Kingsley  Hydropower 
Project]  in  the  Platte  River  Basin  may 
require  consultation.  The  Service  has 
already  entered  into  consultation  with 
Federal  agencies  in  regard  to  the  effects 
of  some  of  these  projects  on  the 
whooping  crane  and  its  critical  along  the 
Platte  River.  Beach  development 
projects  on  the  Great  Lakes,  Atlantic, 
and  Gulf  coasts  that  involve  Federal 
funding,  permits,  or  licensing  might 
require  consultation. 

This  does  not  indicate  that  all  such 
actions  will,  in  fact,  be  found  to  require 
the  termination  of  any  such  project. 
Modification  of  Federal  actions  rather 
than  termination  has  been  the 
experience  of  the  Service.  Reasonable 
and  prudent  alternatives  may  be 
implemented  to  avoid  causing  jeopardy 
to  the  piping  plover.  The  U.S.  Army 
Corps  of  Engineers  and  the  Bureau  of 
Reclamation  are  the  two  principal 
Federal  agencies  that  are  expected  to  be 
impacted  by  the  listing  of  the  piping 
plover.  Private  developers,  who  are 
working  without  any  Federal  permits, 
and  other  parties  not  requiring  such 
authorizations  or  monies,  will  be 
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unaffected  under  this  rule  with  regard  to 
section  7(a). 

This  listing  will  bring  sections  5  and  6 
of  the  Endangered  Species  Act  into 
effect  with  respect  to  the  piping  plover. 
Section  5  authorizes  the  possible 
acquisition  of  lands  for  the  purpose  of 
conserving  endangered  and  threatened 
species.  Pursuant  to  Section  6,  the 
Service  can  grant  matching  funds  to 
affected  States  for  management  actions 
aiding  the  protection  and  recovery  of  the 
piping  plover. 

The  Service  will  develop  a  recovery 
plan  for  the  plover.  Such  a  plan  will 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plover. 
The  plan  will  estabilsh  an 
administrative  framework,  sanctioned 
by  section  4(f)  of  the  Act,  for  agencies  to 
coordinate  activities  and  cooperate  with 
each  other  in  conservation  efforts.  The 
plan  will  set  recovery  priorities  and 
estimate  the  cost  of  the  various  tasks 
necessary  to  accomplish  them.  It  will 
assign  appropriate  functions  to  each 
agency  and  a  time  frame  within  which 
to  complete  them.  The  plan  will  also 
identify  specific  areas  needed  to  be 
monitored  and  possibly  managed  for 
plovers.  Guidelines  on  protective 
measures  for  nesting  pairs  of  plovers 
would  also  be  established. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  for  endangered 
species  and  §§  17.21  and  17.31  for 
threatened  species,  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  or  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  listed 
species.  It  also  is  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  had  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 


Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  and  threatened  animal 
species  under  certain  circumstances. 
Regulations  governing  permits  are  at 
S§  17.22, 17.23,  and  17.32.  For 
endangered  piping  plovers  (Great  Lakes 
watershed),  permits  are  available  for 
scientiHc  purposes  or  to  enhance  the 
propagation  or  survival  of  the  species.  In 
some  instances,  permits  may  be  issued 
during  a  specified  period  of  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  Since  the  plover  is  not 
allowed  in  trade  by  the  United  States, 
Canada,  or  Mexico,  no  economic 
hardship  cases  are  expected.  A  broader 
category  of  permits  are  available  at  50 
CFR  17.32  for  those  birds  with         • 
threatened  status.  Permits  for 
educational  purposes  or  public 
exhibition  may  be  issued  for  threatened 
species,  in  addition  to  the  purposes 
above. 

The  Service  will  review  the  piping 
plover  to  determine  whether  it  should  be 
considered  for  placement  upon  the 
Annex  of  the  Convention  on  Nature 
Protection  and  Wildlife  Preservation  in 
the  Western  Hemisphere,  and  whether  it 
should  be  considered  for  other 
appropriate  international  agreements. 
Because  the  plover  is  not  in 
international  trade,  the  Service  does  not 
plan  to  propose  the  species  for  inclusion 
in  the  appendices  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  aii  Environmental 
Assessment,  as  defmed  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 


Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Literature  Cited 

In  addition  to  the  references  cited  in 
this  document,  there  exist  other 
references  on  the  piping  plover  and  its 
habitat,  which  the  Service  also  has 
consulted.  A  bibliograph,  including  all 
51  cited  references,  on  the  piping  plover 
is  available  from  the  Service's  Twin 
Cities  office  (see  ADDRESSES  section) 
upon  request. 

Author 

The  author  of  this  final  rule  is  Mr. 
John  G.  Sidle,  Endangered  Species 
Division,  U.S.  Fish  and  Wildlife  Service. 
Federal  Building,  Fort  Snelling,  Twin 
Cities,  Minnesota  55111  (612/725-3276  or 
FTS  725-3276). 

List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  Part  17,  Subpart  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205. 87  Stat.  884.  Pub. 
L.  94-359, 90  Stat.  911;  Pub.  L  g&-«32.  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.) 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"BIRDS,"  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§17.11    Endangwd  and  thf— tited 


(h) 


Species 


Common  name 


Soentific  name 


Historic  range 


Vertebrale 

populabon  where 

endangered  or 

threatened 


Status 


WhanlMed 


Critical 


Special 


Bmos       * 
Plover,  piping Chandrius  melodut.. 


U.SA  (Great  Ukes. 
Great  Ptams,  Atlantic  and  GuH 
coasts,  Pn.  VI).  Canada.  Mexico, 
Bahamas.  West  Irxlies. 


Great  LakM 
watershed  in 
Stales  ol  IL  IN, 
Ml.  MM.  NY.  OH. 
PA.  and  Wl  and 
Provinoaol 
Ontwta 


211 


NA 
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Do- 


Dated  Decnaber  4. 1985. 

Acting  Anistant  SecrAary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc  85-29414  Filefl  12-10-85: 8:45  am] 
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UMI 
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Status         When  Nsled 


Critical 
habitat 


Special 
rulm 


do- 


da. 


Entire,  except  thoM    T 
arade  vrttefo  .  , 

NMedM 
ondAngsfvd 


2t1 


NA 


NA 
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Part  IV 


^ai 


Department  of  the 
Interior 

Minerals  Management  Service 


Outer  Continental  Shelf;  Proposed  Notice 
of  Sale;  Central  Gulf  of  Mexico;  Oil  and 
Gas  Lease  Sale  104 


4310-MR 


^  UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE , 

Outer  Continental  Shelf 

Proposed  Notice  of  Sale 

Central  Gulf  of  Mexico 

Oil  and  Gas  Lease  Sale  10« 

With  regard  to  oil  and  gas  leasing  on  the  Outer  ContlnenUl  Shelf  (OCS), 
the  Secretary  of  the  Interior,  pursuant  to  section  i9  of  the  OCS  Lands  Act, 
as  aiwnded.  provides  the  affected  States  the  op^rtMnlty  W  review  the 
proposed  Notice  of  Sale.  The  following  Is  a  prepojed  Motive  pf  Sale  for 
Sale  104  in  the  offshore  iMters  of  the  Central  ^U  of  Mexico,  This  NetUe 
1$  hereby  published  as  a  aatter  of  infomatip*  to  the  public. 
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December  6.  198S 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 

Outer  Continental  Shelf 

Proposed  Notice  of  Sale 

Central  Gulf  of  Mexico 

Oil  and  Gas  Lease  Sale  104 


1. 


authority.  This  Notice  Is  published  pursuant  to  the  Outer 
Continental  Shel f  lands  Act  of  195S  (43  U.S.C.  1331-1356),  as  anended 
(92  Stat.  629],  and  the  regulations  Issued  thereunder  (30  CFR  Part  256). 


2.  Filing  of  Bids.  Sealed  bids  will  be  received  by  the  Regional 
Director  (RD),  Gulf  of  Mexico  Region,  Minerals  Managenent  Service,  3301 
North  Causeway  Boulevard,  Metairie,  Louisiana  70002.  Bids  nay  be 
delivered  In  person  or  by  mall  to  the  above  address  during  normal 
business  hours  (8:00  a.m.  to  4:00  p.n.,  c.s.t.)  until  the  Bid  Submission 
Deadline  at  10:00  a.m.,  April   ,  1986.  Hereinafter,  all  tines  cited 

in  this  Notice  refer  to  CentraT~Standard  Time  (c.s.t.)  unless  otherwise 

stated.  Bids  will  not  be  accepted  the  day  of  Bid  Opening^,  April  .  1986. 

Bids  received  by  thel^  later  than  the  tine  and  date  specified  above  will 
be  returned  unopened  to  the  bidders.  Bids  nay  not  be  modified  unless 
written  nodificatlon  is  received  by  the  RO  prior  to  10:00  a.m., 

April  ,  1986.  Bids  may  not  be  withdrawn  unless  written  withdrawal 

Is  received  by  the  RD  prior  to  8:30  a.m.,  April  ,  1986.  Bid  Opening 

Time  will  be  9:00  a.m.,  April  _,  1986,  at  the  .  All  bids 

must  be  submitted  and  will  be  considered  In  accordance  with  applicable 
regulations,  including  30  CFR  Part  £56.  The  list  of  restricted  Joint      ' 
bidders  which  applies  to  this  sale  appeared  In  the  Federal  Register 
at  50  FR  40618  on  October  4.  1985. 

3.  Method  of  Bidding.  Tract  numbers  will  not  be  used.  A  separate 
bid  In  a  sealed  envelope  labeled  'Sealed  Bid  for  OTT  and  Gas  Lease 

Sale  104  (insert  map  number($),  map  name{s),  and  block  nunber(s)),  not 
to  be  opened  until  9;0Q  «.m.,  c.s.t.,  April  ^.   1986,*  must  be  submitted 
for  each  block  or  prescribed  bidding  unit  biTupon.  For  example,  a 
label  would  read  as  follows:  'Sealed  Bid  for  Oil  and  Gas  Lease  Sale  104, 
NG  1$-1.  AtH«Ur  Valley,  9lQCk  701.  not  to  be  opened  Mntil  9:00  a.m., 
(.f.t..  Ayrll   .  198C,*  F9r  these  blocks  which  must  be  bid  upon  together 
a$  a  blading  luTTl  (S9«  paragraph  12),  it  is  recemmended  that  jH  numbers  of 
blocks  oonrlslng  the  bidding  unit  appear  in  the  label  bn  the  sealed 
envelope.  A  suggested  bid  form  appears  In  30  CFR  Part  256.  Appendix  A. 
In  a4dUl9n,  th^  total  amount  bid  mti$t  be  In  whole  dollar  amounts  (no  cents), 
bidders  must  submit  with  each  bid  one-flfth  of  the  cash  bonus,  in  cash  or 
by  c«|hl9r^t  check,  bank  draft.  Qr  certified  chfck,  payable  %u  the  order 
of  the  U.S.  Department  of  the  Interior— Minerals  Mangement  Service. 
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No  bid  for  less  than  all  of  the  unleased  portions  of  a  block  or  bidding 
unit  as  described  in  paragraph  12  will  be  considered.  Bidders  are 
advised  to  use  the  description  "All  the  Unleased  Federal  Portion"  for 
those  blocks  having  only  aliquot  portions  currently  available  for 
leasing. 

All  documents  must  be  executed  In  conformance  with  signatory  authorizations 
on  file.  Partnerships  also  need  to  submit  or  have  on  file  In  the  Gulf  of 
Mexico  Regional  Office  a  list  of  signatories  authorized  to  bind  the  part- 
nership. Bidders  submitting  joint  bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each  participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places  after  the  decimal  point;  e.g.,  50.12345 
percent.  Other  documents  may  be  required  of  bidders  under  30  CFK  256.46. 
Bidders  are  warned  against  violation  of  18  y.^.(.  ;860  prohibiting  unlawful 
cembjnatipn  or  intimidation  of  bidders. 

4.  Bidding  Systems.  All  bids  submitted  4t  this  $a1e  must  provide 
for  a  cash  bonus  In  the  amount  of  |150  or  more  ppr  jcre  or  fraction  thereof. 
All  leases  awarded  will  provide  for  a  yearly  rental  payment  of  $3  per  acre 
or  fraction  thereof.  AH  1$a$$s  will  provide  fpr  a  minimum  royalty  of 

$3  per  acre  or  fraction  thereof.  The  o1()d1ng  iystens  to  be  utilized  for 
this  sale  apply  tQ  blocks  gr  bidding  units  <$  shown  en  map  2  (see 
paragraph  12).  the  following  bidding  systems  will  be  used: 

(a)  Bonus  Bidding  with  a  12-1/2  Percent  ko^alty.  Bids  on  the 
blocks  and  bidding  units  ofiered  under  this  system'qiust  be  submitted  on  a 
cash  bonus  basis  with  a  fixed  royalty  of  12-1/2  percent. 

ib)  Bonus  Bidding  with  a  16-2/3  Percent  Royalty.  Bids  on  the 
blocks  and  bidd^ng  units  of Tere<i  under  tnfs  system  nnist  be  submitted  on  a 
cash  bonus  basis  with  a  fixed  royalty  of  16-2/3  percent. 

5.  Equal  Opportunity.  Each  bidder  must  hav^  submitted  by  the  Bid 
Submission  Deadline  stat^a  in  paragraph  2  the  certification  required  by 
41  CFR  60-1. 7(b)  and  Executive  Order  No.  1U46  of  September  24,  1965.  as 
amended  by  Executive  Order  Nq.  11^75  of  October  13,  1967,  on  the  Compliance 
Report  Certification  Form,  Form  MMS-2033  (June  1985)  and  the  Affirmative 
Action  Representation  Form,  Form  ms-2032  (June  1985).  See  paragraph  14, 
"Information  to  Lessees." 

6.  Bid  Opening.  Bid  opening  will  begin  at  the  Bid  Opening  Time 
stated  in  paragraph  2.  The  opening  of  the  bids  is  for  the  sole  purpose 
of  publicly  announcing  bids  received,  and  no  bids  will  be  accepted  or 
rejected  at  that  time.  If  the  Department  Is  prohibited  for  any  reason 
from  opening  any  bid  before  midnight  on  the  day  qf  Bid  Opening,  that  bid 
will  be  returned  unopened  to  the  bidder  as  soon  thereafter  as  possible. 

7.  Deposit  pf  Payment .  Any  cash,  cashier's  checks,  certified  checks, 
or  bank  drafts  suliBiitted  with  a  bid  m^y  be  deposited  by  the  Government  In 

an  interest-bearing  account  in  the  U.S.  treasury  during  the  period  the  bids 
are  being  considered.  Such  a  deposit  does  not  constitute  and  shall  not  be 
construed  at  acceptance  of  any  bid  on  behalf  ef  the  United  States. 


8.  hithdrayal  of  Blocks.  The  United  States  reserves  the  right 
to  withdraw  any  block  from  this  sale  prior  to  issuance  of  a  written 
acceptance  of  a  bid  for  the  block. 

9.  Acceptance,  Rejection,  or  Return  of  Bids.  The  United  States 
reserves  the  right  to  reject  any  and  all  bids.  In  any  case,  no  bid  will 
be  accepted,  ana  no  lease  for  any  block  or  bidding  unit  will  be  awarded 
to  any  bidder,  unless: 

(a)  the  bidder  has  complied  with  all  requirements  of  this 
Notice  and  applicable  regulations; 

(b)  the  bid  Is  the  highest  valid  bid;  and 

(c)  the  amount  of  the  bid  has  been  determined  to  be  adequate 
by  the  authorized  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  It  provides  for  a 
cash  bonus  in  the  amount  of  $150  or  more  per  acre  or  fraction  thereof. 
Any  bid  submitted  which  does  not  conform  to  the  requirements  of  this  Notice, 
the  UCS  Lands  Act,  as  amended,  or  other  applicable  regulations,  may  be 
returned  to  the  person  submitting  that  bid  by  the  RO  and  not  considered 
for  acceptance. 

10.  Successful  Bidders.  Each  person  who  has  submitted  a  bid  accepted 
by  the  authorized  officer  will  be  required  to  execute  copies  of  the  lease, 
pay  the  balance  of  the  cash  bonus  bid  together  with  the  first  year's 
annual  rental  as  specified  below,  and  satisfy  the  bonding  requirements  of 
30  CFR  256.  Subpart  I. 

Successful  bidders  are  required  to  submit  the  balance  of  the  bonus  and  the 
first  year's  annual  rental  payment,  for  each  lease  Issued,  by  electronic 
funds  transfer  (EFT)  utilizing  the  Federal  Reserve  Coomiunications  System 
and  the  Treasury  Financial  Communications  System,  payable  to  the 
department  of  the  Interior— NHS.  Bidders  are  referred  to  30  CFR  218.155. 

11.  Leasing  Haps  and  Official  Protraction  Diagrams.  Blocks  or  bidding 
units  offered  for  lease  m^  be  located  on  the  following  Leasing  Haps  or  Official 
Protraction  Diagrams  which  may  be  purchased  from  the  Gulf  of  Mexico  Regional 
Office  (see  paragraph  14): 

(a)  Outer  Continental  Shelf  Leasing  Maps—Louisiana  Nos.  1 
through  12.  This  Is  a  set  of  27  maps  which  sells  for  $17. 


Z 

e 


I 


(b)  Outer  Continental  Shelf  Official  Protraction  Diagrams: 


NH  16-4 

Noblle 

(revised  April  19.  1983). 

NH  16-7 

Viosca  Knoll 

(revised  December  2,  1976). 

NN  15-lZ 

Ewing  Bank 

(revised  December  2,  1976). 

NH  16-10 

Mississippi  Canyon 

(revised  December  2.  1976). 

N6  15-3 

Green  Canyon 

(revised  December  2.  1976). 

NG  15-6 

Nalker  Ridge 

(revised  December  2.  1976). 

NG  16-1 

Atwater  Valley 

(revised  November  10.  1983). 

NG  16-4 

{No  Naw) 

(approved  December  2.  1976). 

These  sell  for  S2  each. 

■  .  .     '  ■  ■  ' 

12.  Desc 

ription  of  the  Areas  Offered  for  Bids. 

(a)  Acreages  of  blocks  are  shown  on  Leasing  Maps  and  Official 
Protraction  Diagrams.  Some  of  these  blocks,  however,  may  be  partially  leased, 
bisected  by  administrative  lines  such  as. the  Federal /State  Jurisdictional 
line,  or  the  section  &(g}  line,  or  a  combination  of  such  lines.  In  these 
cases,  the  following  supplemental  documents  to  this  Notice  of  Sale  are 
available  from  the  Gulf  of  Mexico  Regional  Office  (see  paragraph  14  (a)): 

(1)  Central  Gulf  of  Mexico  Lease  Sale  104  Proposed  - 
Unleased  Split  Blocks   ;       ^ 

(2)  Central  Gulf  of  Mexico  Lease  Sale  104  Proposed  - 
Unleased  Acreages  of  Blocks  with  Aliquots  Under 
Lease  .■'..'■.. 

(3)  Central  Gulf  of  Mexico  Lease  Sale  104  Proposed  - 
Unleased  Blocks  Split  by  the  8(g)  Line 

(b)  References  to  maps  1.  2,  and  3  in  this  Notice  refer  to  the 
following  maps  which  are  available  on  request  from  the  Gulf  of  Mexico 
Regional  Office: 

Map  1  entitled  'Central  Gulf  of  Mexico  Lease  Sale  104 
Proposed,  Stipulations.  Lease  Terms,  and  Warning  Areas." 

Map  2  entitled  'Central  Gulf  of  Mexico  Lease  Sale  104 
Proposed,  Bidding  Systems  and  Bidding  Units.' 
refers  largely  to  Royalty  Rates^and  Bidding  Units. 

Map  ?  entitled  'Central  Gulf  of  >tex1co  Lease  Sale  104 
Proposed.  Detailed  Maps  of  Biologically  Sensitive  Areas," 
pertains  to  areas  referenced  in  Stipulation  No. '2. 

(c)  In  several  Instances  two  or  more  blocks  have  been  Joined 
together  into  bidding  units  totaling  less  than  5,760  acres.  Any  bid 
submitted  for  a  bidding  unit  having  two  or  more  blocks  must  be  for  all  of 
the  unleased  Federal  acreage  within  alj^  of  the  blocks  in  that  bidding 
unit.  The  list  of  those  bidding  units  and  their  total  acreages  appears 
on  map  2. 


id)  The  areas  offered  for  leasing  include  all  those  blocks 
shown  on  the  OCS  Leasing  Maps  and  Official  Protraction  Diagrams  listed 
in  paragraph  U  (a)  and  (b),  except  for  those  blocks  or  partial  blocks 
described  as  follows: 
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OESCRIPHONS  GB  UOCKS  LiSES)  REPRESENI!  AOL  lEBBUL  ACREAfiE 
LEASED  UNLESS  OTHERWISE  N8XEB 


Sabine  Pass 

West  Caaieron 

West  Caneran 

West  Caaeren 

West  Cameron, 

West  Caaeron, 

(continued) 

(contintied) 

(continued! 

West  Addition 
(continued) 

1.   West  Addition 
(continued) 

3 

58      - 

135 

211 

7 

59 

138 

212 

161 

369 

9 

61 

143 

215 

163 

370 

10 

62 

144 

216 

287 

379 

11 

63 

145 

217 

288 

380 

12 

64 

146 

220 

289 

381 

13 

65 

148 

222 

290 

382 

14 

66 

149 

225 

291 

383 

15 

67 

150 

226 

292 

384 

16 

68 

151 

227 

293 

389 

69  (Shi 

152 

228 

294 

391 

West  Caaeron 

71 

153 

229 

295 

392 

72 

165 

230 

296 

401 

17 

73 

166 

231 

299 

405 

18- 

25 

167 

232 

300 

409 

(SWO 

77 

168 

233 

305 

413 

20 

78 

169 

236 

306 

414 

21- 

79 

170 

237 

311 

416 

(SWkSWk) 

81 

171 

238 

312 

417 

22 

90 

172 

239 

313 

420 

23 

91 

173 

2M 

317 

421 

24 

92 

174 

247 

318 

424 

28- 

93 

175 

248 

320 

425 

m-,   WiNJtflj 

95 

176 

249 

322 

426 

Zone  2) 

97 

177 

250 

323 

427 

33 

.98 

178 

252 

328 

432 

3^ 

100 

180 

253 

329 

433 

35 

101 

181 

254 

331 

436 

40 

102 

184 

255 

332 

437 

41  (Eh) 

108 

185 

261 

333 

440 

43 

109 

186 

264 

336 

442 

44- 

110 

187 

265 

338 

(NWiNW%; 

111 

188 

266 

341 

Portion  seaward 

112 

192 

277 

343 

West  Cameron, 

of  8g  Line) 

115 

193 

278 

345 

Sooth  Addition 

45 

116 

195 

279 

346 

47  (NWi) 

117 

196 

28(k 

352 

445 

^8 

118 

197 

281 

353 

447 

49  (HVk) 

128 

198 

282 

363 

448 

53 

130 

201 

2A3 

364 

449 

54 

131 

202 

284 

365 

450 

56 

132 

203 

366 

451 

57 

134 

204 

West  Caaeroa,. 

367 

455 

205 

West  Addltlan 

368 

456 

206 

laar 

457 
458 
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West  C«aeron, 

West  Caaeron, 

Ue*t  Caaeron, 

East  Cameron 

East  Cameron 

East  Cameron 

^OL 

South  Addition 

South  Addition 

South  Addition 

(continued) 

(continued) 

(continued) 

(continued) 

(continued) 

(continued) 

459 

538 

<0( 

15 

89 

206 

5  0 

461 

539 

606 

16 

96 

208 

^^   V^ 

463 

540 

609 

23 

97 

.209 

464 

541 

611 

24 

99 

213 

• 

468 

542 

612 

25 

100 

'..-   215  ■, 

470 

543 

613 

26 

102 

'•;'. •-^•-ai-   •■ 

.   . 

476 

547 

614 

29 

.104 

217        * 

• 

477 

548 

616 

30      r 

106 

219 

^^     ^1^ 

478 

549 

617 

31 

111 

220 

^ 

ss 

479 

551 

618 

32 

113 

221 

480 

552 

619 

33 

114 

222 

483 

553 

620 

34     ^ 

116 

"6 

485 

554 

622 

35 

117 

229 

238 

487 

555 

623 

36 

118 

231 

488 

556 

624 

38 

119  (Nlj) 

232         . 

489 

557 

625 

39- 

121 

235 

490 

560 

628 

(Portion  seaward 

122 

492 

561 

629 

of  8g  line) 

123 

East  Cameron » 

493 

563 

630 

40 

125 

South  Addition 

494 

564 

633 

42 

128 

498 

565 

637 

43 

129 

236 

DE 

499 

566 

638 

44 

131 

237 

- 

500 

570 

639 

45 

133 

239 

501 

571 

642 

46 

134 

240 

502 
504 
505 

572 
573 

643 
645 

47 
48 

135 
136 

241 
245 

1  1 

574 

646 

49 

137 

246 

506 

575 

648 

50 

140 

247 

507 

576 

650 

56 

142 

254 

" 

509 

579 

652 

57 

143 

255 

510 

580 

653 

58 

148 

260 

512 

583 

654 

60 

151 

261 

515 

584 

656 

61 

157 

263 

985 

516 
518 

586 
587 

658 
659 

62 
63 

158 
160  (E%) 

264 
265 

519 

588 

660 

64 

161 

266 

522 

589 

661 

65 

172 

267 

523 

591 

663 

66 

178 

269 

524 

592 

*7 

185 

270 

52fr 
527 

593 
594 

East  Cameron 

70 
71 

187 
194- 

271 
272 

528 

595 

72 

(E^^Ek) 

273 

530 

596 

2 

73 

195  iSh) 

274        V  - 

531 

597 

8 

76- 

196 

275          - 

532 

598 

9 

78 

198 

276     : 

533 

600 

11- 

81 

202 

278 

534 

601 

(Portion  Landward 

82 

203 

279 

535 

603 

of  8g  Line) 

87 

204- 

280 

536 

604 

14- 

88 

(NSjNJj) 

281 

537 

605 

(EJ^JWi;  NEW 

205 

282       ,   • 

JMI 

7 

- 

- 

East  Caaeron, 

East  Csaeron, 

Venilllon 

Vermilion, 

Venlllon, 

Vernlllon, 

South  Addition 

South  Addition 

(continued) 

(continued) 

(continued) 

South  Addition 

^continued) 

(continued) 

(contliMMd) 

283 

373 

66 

150 

226 

303 

284 

375 

« 

152 

227 

306 

286 

377 

69 

153 

228 

308 

297 

378 

72 

155 

231 

309 

298 

380 

75 

156 

232 

310 

299 

H 

157 

236 

313 

300 

Vernlllon 

77 

159 

237 

314 

301 

78 

161 

241 

315 

302 

12 

79 

162 

242 

318 

303 

■■  16:  ■ 

80 

164 

245 

320 

306 

17 

82  -  - 

165 

246 

321 

311 

18 

83 

166 

247 

325 

314 

U 

84 

167 

248 

326 

315 

22 

86 

170 

249 

328 

316 

23  ■■■ 

87 

171 

250 

329 

317 

2* 

88 

172 

251 

330 

318 

2S 

89 

175 

331 

320 

•   16     :   . 

91 

176 

Venilllon, 

332 

321 

■   ~-2? 

94 

178 

South  Addition 

335 

322 

■  »    , 

95 

179 

336 

323 

2» 

96 

182 

252 

338 

327 

'■   ■    20  ■ 

97 

185 

253 

339 

330 

» 

98 

186 

255 

340 

333 

32 

101  (Sh) 

187 

256 

342 

334 

34 

102 

190 

258 

343 

335 

(wvn^) 

103 

191 

259 

348 

336 

35 

104 

197 

260 

350 

338 

26 

105 

198 

261 

351 

339 

(E^k) 

107 

201 

262 

352 

340 

37 

108 

203 

264 

354 

341 

38 

109 

204 

265 

355 

342 

39 

114 

2U 

267 

356 

346 

40 

115 

215 

268 

359 

347 

42 

116 

216 

270 

360 

348 

44 

117 

217- 

271 

361 

349 

.45 

118 

(SWk; 

276 

362 

351 

46  (NJj) 

119 

Wifi^k) 

277 

369 

352 

47 

120 

218- 

278 

370 

353 

48 

122 

(E^SEk; 

279 

372 

354 

50 

123 

Eyn^E%; 

280 

373 

356 

52 

124 

NE^%SE%) 

281 

377 

359 

54 

128 

219 

282 

378 

360 

56 

129 

220 

287 

380 

361 

57 

131 

221 

289 

381 

362 

58 

132 

222 

294 

383 

363 

60 

133 

223 

295 

384 

368 

61 

144 

224 

296 

385 

369 

62 

145 

225- 

297 

386 

370 

63 

146 

(E%NEk; 

302 

389 

371 

65 

147 

KEkSEk) 

395 

BEST  COPY  AVAILABLE 
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Verilllon, 

S.  Marsh  Islend, 

S.  Mar^  Island 

S.  Marsh  Island, 

S.  Marsh  Island,  Eugene  Island 

South  Addition 

North  Addition 

(continued) 

South  Addition 

South  Addition   (continued) 

(continued) 

(continued) 

(continued) 

(continued) 

397 

241- 

11 

95 

189           58 

412 

Landward  of  lease 

13 

96 

190           59 

0310  stip.  line) 

16 

97 

191            60 

S.  Marsh  Island, 

242- 

22 

99 

192            61 

North  Addition 

(Landward  of 

23 

102 

193            62 

lease  0310 

27 

104 

194            63 

207 

stip.  line) 

29 

106 

198            64 

208 

243 

33 

107 

199            71 

- 

209 

244 

35 

108 

200            72 

210 

245 

36 

109 

201            74 

211 

246 

37 

110 

202            76 

212 

249 

38 

113 

204            77 

2U 

250 

39 

114 

205            78 

214 

251 

40 

115 

206      ;"     79 

215 

252 

41 

116 

80 

216 

253- 

46 

117 

Eugene  Island   .     81 

217 

(Landward  of 

47 

118 

82 

218 

lease  0310 

48 

122 

m                 83 

219 

stip.  line) 

49 

125 

»  .  ^.  '■.■..   84 

220 

254 

50 

127 

n  '^:  "■ :    85 

(Landward  of 

256 

51 

128 

22   7                88 

lease  0310 

257 

53 

130 

23           89 

stip.  line) 

260 

54 

131 

24           90 

221- 

261 

57 

132 

26            93  (E« 

(Landward  of 

264 

58 

136 

28           94 

lease  0310 

265 

59 

137 

29            95 

stip.  line) 

267 

60 

141 

30            97 

222 

268 

61 

142 

31       .98 

22^ 

269 

65 

143 

(Landward  of  8g  Line)    99 

224 

270 

66 

144 

32       ;    100 

225 

274 

67 

145 

33       .101 

226 

275 

69 

146 

37           102 

227 

280 

70 

147 

38          SOS 

228 

281 

149 

40    ^106 

229 

285 

S.  Marsh  Island, 

150 

41    .       107 

230- 

286 

South  Addition 

155 

42           108 

(Landward  of 

287 

156 

43        ,     Wt 

lease  0310 

288 

71 

160 

44           UO 

•tip.  line) 

72 

161 

45           111 

231 

;.  Marsh  Island 

73 

162 

46          U2 

232 

75 

171 

47           113A 

233 

2 

76 

172 

48    .       116 

234 

4 

77 

173 

50          119 

235 

5 

78 

174 

Sir          120 

236 

6 

79 

175 

52          I2S 

, 

237 

7 

81 

176 

53          128          ; 

238 

8 

84 

177 

54      '.    128 

239 

9 

85 

187 

'\ 

56           128A 

240 

10 

94 

188 

57          129 

4 

9 
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Eugene  Island 

Eugene  Island 

Eugene  Island, 

Eugene  Island, 

Ship  Shoal 

Ship  Sboal 

(continued) 

(continued) 

South  Addition 

South  Addition 

(continued) 

(continued) 

/ 

(continued) 

(continued) 

129A 

221 

285 

29 

102 

133 

224 

286 

348 

30 

104 

136 

227 

287 

349 

n 

107 

138 

229 

290 

352 

32 

108 

1*2 

230 

292 

353 

33 

111 

1*5 

231 

293 

354 

34 

U2 

IM 

237 

294 

355 

35 

113 

U7 

238 

295 

356 

36 

U4 

ISO 

240 

296 

358 

37 

115 

151 

aw 

297 

359 

38 

117  (N%) 

152 

au 

298 

360 

49 

U8  (iCb) 

154 

ais 

300 

361 

50 

119 

158 

rf  ^W^ 

301  (SW 

365 

52 

120 

159 

1M 

305 

367 

55 

123 

160 

MS  ■ 

306 

368 

.58 

128 

161 

MS 

307 

371 

59 

129 

164 

m 

308 

372 

62 

130 

171 

25i 

309 

373    (Undward  of  8g  Line) 

133 

172 

253 

310 

374 

63 

134 

173 

(£%;  EJ^WJi;  E%W%W%; 

311 

377 

64  (W%) 

135 

174 

V^^NW%f>W%;  U^^l^Wk) 

312 

378 

65 

136 

175 

254  (Slj) 

313 

380 

66 

145 

176 

255  (SW 

314 

384 

68 

146 

181 

iH 

315 

385 

69 

149 

182 

W9 

316 

386 

70 

150 

183 

'zw 

319 

387 

71  (W%) 

151 

184 

Wf 

320 

388 

72 

153 

185 

m 

321 

389 

78 

154 

188 

'TO. 

322 

390 

79 

158 

189 

m 

323 

391 

80 

160 

191 

ai» 

324 

392 

81 

165 

192 

2iS5 

325 

393 

82 

166 

193 

2M 

326 

394 

84 

167 

196 

327 

395 

85 

168 

198 

Eugene  Island, 

328 

396 

86 

169 

199 

South  Addition 

329 

397 

87  (N« 

170 

202 

330 

89 

173 

204 

Wf 

331 

Ship  Shoal 

90 

175 

205 

Mt 

332 

91 

176 

206 

tm 

333 

11 

92 

177 
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13.   Lease  Terws  and  Stipulations. 

(a)  Leases  resulting  froa  this  sale  Mill  have  Initial  terms  as 
shown  on  up  1  and  will  be  on  Fom  MMS-2005  (August  1982).  Copies  of  the 
lease  fora  are  available  fron  the  Gulf  of  Mexico  Regional  Office. 

(b)  The  applicability  of  Stipulations  Nos.  1  through  5  that  will 
be -Included  In  leases  resulting  from  this  sale  Is  as  shown  on  up  1  and 
supplemented  by  references  In  this  Notice. 

Stipulation  No.  1— Protection  of  Archaeological  Resources. 

(This  stipulation  will  apply  to  a11  blocks  offered  for  lease  In  this  sale.) 

(a)  'Archaeological  resource*  means  any  prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (Including  shopwrecks);  such  term  Includes 
artifacts,  records,  and  remains  which  are  related  to  such  a  district,  site 
building,  structure,  or  object.  (Section  301(5),  National  Historic  Preservation 
Act.  as. amended,  16  U.S.C.  470w(5)).  'Operations"  means  any  drilling,  mining, 
or  construction  or  placement  of  any  structure  for  exploration,  development,  or 
production  of  the  lease. 

(b)  If  the  Regional  Director  (RO)  believes  an  archaelogical  resource  may  exist 
in  the  lease  area,  the  RD  will  notify  the  lessee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (1)  through  (3). 

(1)  Prior  to  commencing  any  operations,  the  lessee  shall  prepare  a  report, 
as  specified  by  the  Hi),   to  determine  the  potential  existence  of  any 
archaeological  resource  that  may  be  affected  by  operations.  The 

report,  prepared  by  an  archaeologist  and  a  geophyslcist,  shall  be 
based  on  an  assessment  of  data  from  remote  sensing  surveys  and  of 
other  pertinent  archaeological  and  environmental  information. 
'   The  lessee  shall  submit  this  report  to  the  RD  for  review. 

(2)  If  the  evidence  suggests  that  an  archaeological  resource  may 
be  present,  the  lessee  shall  either: 

(I)  Locate  the  site  of  any  operation  so  as  not  to  adversely 
affect  the  area  where  the  archaeological  resource  may  be;  or 

(II)  Establish  to  the  satisfaction  of  the  RD  that  an 
archaeological  resources  does  not  exist  or  will  not  be 
adversely  affected  by  operations.  This  shall  be  done  by 
further  archaeological  investigation,  conducted  by  an 
archaeologist  and  a  geophyslcist,  using  survey  equipment  and 
techniques  deemed  necessary  by  the  RD.  A  report  on  the 
investigation  shall  be  submitted  to  the  RD  for  review. 


(3)  If  the  RD  determines  that  an  archaeological  resource  Is 
likely  to  be  present  in  the  lease  area  and  may  be  adversely 
affected  by  operations,  the  RO  will  notify  the  lessee 
iHKdIately.  The  lessee  shall  take  no  action  that  may  adversely 
affect  the  archaeological  resource  until  t'he  RO  has  told  the 
lessee  how  to  protect  it. 

(c)  If  the  lessee  discovers  any  archaeological  resource  while 
conducting  operations  in  the  lease  area,  the  lessee  shall  report  the 
discovery  imnediately  to  the  RO.  The  lessee  shall  make  every 
reasonable  effort  to  preserve  the  archaeological  resource  until  the  RO 
has  told  the  lessee  how  to  protect  It. 

Stipulation  No.  2--Protect1on  of  High  Relief  Banks. 

(This  stipulation  will  be  Included  in  leases  located  In  the  areas  so  Indicated 
on  maps  1  and  3  described  In  paragraph  12.  The  high  relief  banks  with  their 
appropriate  'no  activity'  Isobaths  are  listed  below.) 


•Bank  Name 

McGrail  Bank 
Bouma  Bank 
Rezak  Bank 
Sidner  Bank 
Sonnier  bank 
Sackett  Bank 
Ewing  Bank 
Uiaphus  Bank 
Alderdice  Bank 
Parker  Bank 
Fishnet  Bank 
Jakkula  Bank 
Sweet  Bank^ 
Rankin  Bank 
c9  Fathom  Bank 
Bright  Bank 
Geyer  Bank  . 
KacNell  Bank' 


Isobath  (meters) 


85 
SS 
85 
55 

85 
86 
85 

80 
85 
75 
85 
86 
85 
64 
86 
85 
82 
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The  Sweet  Bank  Stipulation  will  contain  only  this  sentence:  'No  structures, 
drilling  rigs,  or  pipelines  will  be  allowed  within  the  85-meter  isobath.' 

n^estem  Gulf  of  Mexico  bank  with  portion  of  3-M11e  Zone  In  Central  Gulf  of 
Mexico. 

(a)  No  structures,  drilling  rias,  pipelines,  or  anchoring  will  be  allowed 
within  the  Isobaths  (i.e.,  the  no  activity  zone'  shown  on  map  3)  of  the  banks 
listed  above. 

(b)  Operations  within  the  area  shown  as  '1-M11e  Zone*  on  map  3  shall  be 
restricted  by  shunting  all  drill  cuttings  and  drilling  fluids  to  the  bottom 
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through  a  down-pipe  that  teniinates  an  appropriate  distance,  but  no 
■ore  than  10  Mters,  froa  the  bottoa. 

(c)  Operations  within  the  area  shown  as  "a-Mile  Zone"  on  map  3  shall  be 
restricted  as  specified  in  either  (1)  or  (2)  below  at  the  option  of  the 
lessee. 

(1)  All  drill  cuttings  and  drilling  fluids  oust  be  disposed 
of  by  shunting  the  Material  to  the  bottoa  through  a  down- 
olpe  that  tenninates  an  appropriate  distance,  but  no  nore 
than  10  aeters,  froa  the  bottoa. 

U)    The  operator  (lessee)  shall  subnit  a  oonltoring  plan.  The 
nonltoring  plan  will  be  designed  to  assess  the  effects  of 
oil  and  gas  exploration  and  developoent  operations  on  the 
blotic  coNMinlties  of  the  nearby  banks. 

The  Bonitorlng  prograa  shall  indicate  that  the  aonltoring 
/*      investigations  will  be  conducted  by  qualified,  indepen- 
dent, scientific  personnel  and  that  these  personnel  and  all 
required  equipoent  will  be  available  at  the  tiae  of  opera- 
tions. The  nonltoring  teaa  will  subalt  its  findings  to 
the  Regional  Director  (RD)  on  a  schedule  established  by  the 
sm,   or  imediately  in  case  of  iaainent  danger  to  the  biota 
of  the  bank  resulting  directly  froo  drilling  or  other 
'  operations.  If  it  is  decided  that  surface  disposal  of 
drilling  fluids  or  cuttings  presents  no  danger  to  the  bank, 
no  further  nonitoring  of  that  particular  well  or  platfono 
will  be  required.  If,  however,  the  oonltoring  progran 
indicates  that  the  biota  of  the  bank  are  being  haraed,  or 
if  there  is  a  great  likelihood  that  operation  of  that 
particular  well  or  platfom  nay  cause  ham  to  the  biota  of 
the  bank,  the  RO  shall  require  shunting  as  specified  in 
subparagraph  (1)  aboi^e  or  other  appropriate  operational 
restrictions. 

Stipulation  Mo.  3— Live  Bottom  Areas. 

(This  stipulation  will  be  included  in  leases  located  in  the  areas  indicated 
on  aap  1  described  In  paragraph  12.) 

Prior  to  any  drilling  activity  or  the  construction  or  placeaent  of  any 
structure  for  exploration  or  developoent  on  this  lease,  including,  but  not 
liaited  to,  anchoring,~well  drilling,  and  pipeline  and  platfom  placement, 
the  lessee  will  subnit  to  the  Regional  Director  (RO)  a  bathymetry  map 
prepared  uti1i2ing  remote  sensing  and/or  other  survey  techniques.  This 
nap  will  Include  interpretations  for  the  presence  of  live  bottom  areas 
within  a  minimua  of  1,820  aeters  radius  of  a  proposed  exploration  or 
production  activity  site. 

For  the  purpose  of  this  stipulation,  "live  bottom  areas"  are  defined  as 
seagrass  communities;  or  those  areas  which  contain  biological  assemblages 
consisting  of  such  sessile  Invertebrates  as  sea  fans,  sea  whips,  hydroTds, 
aneaones,  ascidians,  sponges,  bryozoans,  or  corals  living  upon  and  attached 
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to  naturally  occurring  hard  or  rocky  formations  with  rough,  broken,  or 
smooth  topography;  or  areas  whose  lithotope  favors  the  accumulation  of 
turtles,  fishes,  and  other  fauna. 

If  It  is  deteraioed  that  the  remote  sensing  data  indicate  the  presence  of 
hard  or  live  bottoa  areas,  the  lessee  will  also  subalt  to  the  RO 
phutodocumentation  of  the  sea  bottom  within  1,820  meters  of  the  proposed 
exploratory  drilling  sites  or  proposed  platfom  locations. 

If  it  is  detemined  that  live  bottom  areas  might  be  adversely  impacted  by 
the  proposed  activities,  then  the  RD  will  require  the  lessee  to  undertake 
any  measure  deemed  economically,  environmentally,  and  technically 
feasible  to  protect  live  bottom  areas.  These  measures  may  include,  but 
are  not  limited  to,  the  following:       ,       .   ^  ^ 

(a)  the  relocation  of  operations  to  avoid  live  bottom  areas; 

(bi  the  shunting  of  all  drilling  fluids  and  cuttings  in  such 
a  manner  as  to  avoid  live  bottom  areas; 

(c)  the  transportation  of  drilling  fluids  and  cuttings  to 
approved  disposal  sites;  and 

(d)  the  monitoring  of  live  bottom  areas  to  assess  the  adequacy 
of  any  mitigation  measures  taken  and  the  impact  of  lessee 

,    Initiated  activities. 

Stipulation  ho.  4— Military  Waminsi  Areas. 

(This  stipulation  will  be  included  in  leases  located  within  Warning 
Areas  and  Eglin  Water  Test  Areas  1  and  3,  as  shown  on  map  1  described 
in  paragraph  12.) 

,  Warning  Areas  Counand  Headquarters 
Central  Planning  Area 
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Warning  Areas 
W-155 


W-453 


b-453 


Warning  Areas 
CoRwand  Headquarters 

Naval  Air  Training  Connand 
Training  Wing  Six 
Naval  Air  Station 
Pensacola,  Florida  32508 

(Preliminary  Planning  Stage) 
Air  National  Guard  Training  Site 
Gulfport,  Mississippi  39543 

(Operations  Stage) 

159th  Tactical  Fighter  Group 

Air  National  Guard 

U.S.N.A.S.  NOLA 

New  Orleans,  Louisiana  70143-0200 
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Eglln  Water 

Test  Areds  1  and  3 


Naval  Air  Station 
New  Orleans.  Louisiana 


70143 


(a)  Hold  Harmless 


Connander 

Arnaroent  Division 

Eglln  Air  Force  Base,  Florida 


32S42 


Whether  conpensation  for  such  damage  or  Injury  might  be  due  under  a 
theory  of  strict  or  absolute  liability  or  otherwise,  the  lessee  assumes 
all  risks  of  damage  or  injury  to  persons  or  property,  which  occur  In. 
on.  or  above  the  Outer  Continental  Shelf,  to  any  persons  or  to  any 
property  of  any  person  or  persons  who  are  agents,  employees,  or  Invitees 
of  the  lessee,  its  agents.  Independent  contractors,  or  subcontractors 
doing  business  with  the  lessee  in  connection  with  any  activities  being 
performed  by  the  lessee  In,  on.  or  above  the  Outer  Continental  Shelf, 
if  such  injury  or  damage  to  such  person  or  property  occurs  by  reason  of 
the  activities  of  any  agency  of  the  U.S.  Government,  its  contractors  or 
subcontractors,  or  any  of  their  officers,  agents,  or  employees,  being 
conducted  as  a  part  of,  or  in  connection  with,  the  programs  and  activities 
of  the  comand  headquarters  listed  In  the  table  above. 

Notwithstanding  any  limitation  of  the  lessee's  liability  In  section  14  of 
the  lease,  the  lessee  assumes  this  risk  whether  such  injury  or  damage  is 
caused  In  whole  or  in  part  by  any  act  or  omission,  regardless  of  negligence 
or  fault,  of  the  United  States,  its  contractors  or  subcontractors,  or 
any  of  its  officers,  agents,  or  employees.  The  lessee  further  agrees 
to  Indemnify  and  save  harmless  the  United  States  against  all  claims  for 
loss,  damage,  or  Injury  sustained  by  the  lessee,  and  to  Indemnify  and 
save  harmless  the  United  States  against  all  claims  for  loss,  damage,  or 
Injury  sustained  by  the  agents,  employees,  or  invitees  of  the  lessee, 
its  agents,  or  any  independent  contractors  or  subcontractors  doing 
business  with  the  lessee  in  connection  with  the  programs  and  activities 
of  the  aforementioned  Military  installations,  whether  the  same  be 
caused  In  whole  or  in  part  by  the  negligence  or  fault  of  the  United 
States.  Its  contractors,  or  subcontractors,  or  any  of  Its  officers, 
agents,  or  employees  and  whether  such  claims  might  be  sustained  under  a 
theory  of  strict  or  absolute  liability  or  otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  his  own  electromagnetic  emissions  and 
those  of  his  agents,  employees.  Invitees,  Independent  contractors, 
or  subcontractors,  emanating  from  Individual  designated  Department  of 
Defense  (DOO)  warning  areas  in  accordance  with  requirements  specified 
by  the  coaunder  of  the  command  headquarters  listed  in  the  table  above 
to  the  degree  necessary  to  prevent  damage  to,  or  unacceptable  Interference 
with,  DOO  flight,  testing,  or  operational  activities,  conducted  within 
individual  designated  warning  areas.  Necessary  monitoring  control  and 
coordination  with  the  lessee,  its  agents,  employees.  Invitees,  Independent 
contractors  or  subcontractors  will  be  effected  by  the  coamiander  of  the 


appropriate  onshore  military  Installation  conducting  operations  in  the 
particular  warning  area;  provided,  however,  that  control  of  such 
electromagnetic  emission  shall  In  no  Instance  prohibit  all  manner  of 
electromagnetic  communication  during  any  period  of  time  between  a  lessee. 
Its  agents,  employees.  Invitees,  independent  contractors,  or  subcontractors 
and  onshore  facilities. 

(c)  Operational  Controls 

The  lessee  agrees  that,  prior  to  operating  or  causing  to  be  operated  on 
Its  behalf  boat  or  aircraft  traffic  into  Individual,  designated  warning 
areas,  the  lessee  shall  coordinate  and  comply  with  Instructions  from 
the  coanander  of  the  Individual  coouand  headquarters  listed  In  the 
table  above.  Such  coordination  and  Instruction  will  provide  for 
positive  control  of  boats  and  aircraft  operating  In  the  warning  areas 
at  all  times. 

Stipulation  No.  5— 8-Year  Lease  Terms. 

(This  stipulation  will  be  Included  in  leases  on  blocks  In  the 
400-meter  to  900-meter  depth  range  as  shewn  on  map  1.) 

The  lessee  must  comence  the  drilling  of  an  exploratory  well  within 
S  years  of  the  date  the  Itase  becomes  effective  If  there  has  been  no 
suspension  of  operations  (SOO).  (In  the  event  of  a  SOO,  the  S-year 
period  will  be  extended  accordingly.)  The  exploratory  well  shall  meet 
the  depth  and  other  criteria  established  In  an  approved  exploration 
plan. 

14.   Information  to  Lessees. 

(a)  Information  on  Supplemental  Documents.  For  copies  of  the 
various  documents  identified  as  avail uble  from  the  Gulf  of  Mexico  Regional 
Office,  prospective  bidders  should  contact  the  Public  Information  Unit  at 
the  address  stated  In  paragraph  2,  cither  In  writing  or  by  telephone  (504) 
83S-0519  or  836''0527.  For  additional  Information,  contact  the  Regional 
Supervisor  for  Leasing  and  Environment  at  the  address  stated  in  paragraph  i. 
or  by  telephone  at  (504)  63«-07S5  or  838-0765. 

(b)  Information  on  Navigation  Safety.  Operations  on  some  of  the 
blocks  offered  for  lease  may  be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety  zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Codst  Guard  pursuant  to  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C.  1221  et.  scq.),  as  amended;  or  in  connection  with  the  Louisiana 
Offshore  Oil  Port  for  blocks  57  and  59,  Grand  Isle  area.  U.S.  Corps  of 
Engineers  permits  are  required  for  construction  of  any  artificial  Islands, 
Installations,  and  other  devices  permanently  or  temporarily  attached  to  the 
seabed  located  on  the  OCS  in  accordance  with  section  4(e)  of  the  DCS  Lands  Act, 
as  amended. 

(c)  Information  on  MOU  with  DOT  on  Pipelines.  Bidders  are  advised 
that  the  Departments  of  the  Ihterlor  and  Transportation  have  entered  Into  a 
Memorandum  uf  Understanding  dated  Nay  6,  1976,  concerning  the  design, 
installation,  operation,  and  maintenance  of  offshore  pipelines.  Bidders 
should  consult  both  Departments  for  regulations  applicable  to  offshore 
pipelines. 
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(d)  Information  on  Unitization.  Bidders  are  advised  that, 
in  accordance  with  section  16  of  each  lease  offered,  the  lessor  nay 
require  a  lessee  to  operate  under  a  unit,  pooling,  or  drilling  agreement, 
and  that  the  lessor  will  give  particular  consideration  to  requiring 
unitization  in  Instances  where  one  or  Bore  reservoirs  underlie  two  or 
more  leases  with  either  a  different  royalty  rate  or  a  net  profit  share 
paynent. 

(e)  Information  on  10-Year  Leases.  For  those  blocks  identified 
as  having  lease  terms  with  an  initial  period  of  10  years,  bidders  are 
advised  that  pursuant  to  30  CFR  250.34-l(a)(3),  the  lessee  shall  submit 

to  the  Minerals  Management  Service  either  an  exploration  plan  or  a  general 
statement  of  exploration  intention  prior  to  the  end  of  the  nfhth  lease 
year. 

(f)  Information  on  Affirmative  Action.  Revisions  of  Department 
of  Labor  regulations  on  affirmative  action  requirements  for  Government 
contractors  (including  lessees)  have  been  deferred,  pending  review  of 
those  regulations  (see  Federal  Register  of  August  25,  1981,  at 

46  FR  42865  and  42968).  Should  cnanges  become  effective  at  any  time  before 
the  Issuance  of  leases  resulting  from  this  sale,  section  18  of  the  lease 
form  (Font  HHS-2005,  August  1962}  would  be  deleted  from  leases  resulting 
from  this  sale.  In  addition,  existing  stocks  of  the  affirmative  action 
forms  described  In  paragraph  5  of  this  Notice  contain  language  that  would 
be  superseded  by  the  revised  regulations  at  41  CFR  60-1. 5(a)(1)  and 
60-i.7(a)(l).  Submission  of  Form  HMS-2032  (June  1985)  and  Form  MMS-2033 
(June  1965)  will  not  invalidate  an  otherwise  acceptable  bid,  and  the 
revised  regulations  requirements'  will  be  deemed  to  be  part  of  the 
existing  affirmative  action  forms. 

(g)  Information  on  Ordnance  Disposal  Areas.  Bidders  are 
cautioned  as  to  the  existence  of  two  inactive  ordnance  disposal  areas 
in  the  Mississippi  Canyon  area,  as  shown  on  map  1  described  in 
paragraph  12.  These  areas  were  used  to  dispose  of  ordnance  of  unknown 
cooposition  and  quantity.  The  western  most  area  has  not  been  used  for 
over  15  years.  Water  depths  In  this  area  range  from  750  to  1,525  meters. 
Bottom  sediments  In  both  areas  are  generally  soft,  consisting  of  silty 
clays.  Exploration  and  development  activities  in  these  areas  require 
precautions  conaensurate  with  the  potential  hazards. 

The  U.S.  Air  Force  has  released  an  indeterminable  amount  of  unexploded 
ordnance  throughout  Eglin  Hater  Test  Areas  1  and  3.  The  exact  location 
of  the  unexploded  ordnance  is  unknown,  and  lessees  are  advised  that  all 
lease  blocks  Included  in  this  sale  within  these  water  test  areas  should 
be  considered  potentially  hazardous  to  drilling  and  platform  and  pipeline 
placement. 


(h)  Information  on  Shallow  Hazards.  Federal  regulation 
(30  CFR  £56.34)  requires  a  lessee  to  conduct  shallow  hazards  and  other 
geological  and  geophysical  surveys  that  are  necessary  for  the  evaluation 
of  activities  to  be  carried  out  under  a  proposed  exploration  or 
developiient/production  plan  or  activities  being  carried  out  under 
approved  plan. 

Data  collection  by  the  lessee  on  a  lease,  and  when  necessary,  off  a 
lease,  will  be  analyzed  and  submitted  by  the  lessee  and  then  reviewed 
and,  when  necessary,  reanalyzed  by  the  Regional  Director  (RO)  to  ensure 
that  drilling,  development,  and  production  activities  can  be  conducted 
In  an  accepuble  manner  with  minimum  risk  or  damage  to  huMn,  marine, 
and  coasUl  environments.  Based  on  the  review  and  analysis  of  the  data 
received  and  other  available  data  and  information,  the  RU  either 
approves  or  requires  modification  to  an  exploration  or  development/ 
production  plan  or  application  for  permit  to  drill,  or  recoraaends  that 
the  Director,  Minerals  Management  Service,  temporarily  P'"0"<'>'t  o"",^, 
suspend  the  conduct  of  exploration  or  development/production  activities, 
according  to  provisions  of  the  OCS  Lands  Act,  as  amended,  and  appropriate 
regulations.  Existing  regulations  authorize  the  RD  to  take  whatever- 
steps  are  necessary  to  assure  safe  operations  offshore,  whether  shallow 
hazards  are  delineated  before  or  after  the  lease  sale. 

(i)  Information  on  Coastal  Zone  Management.  Lessees  are 
advised  that  the  States  of  Mississippi  and  Alabama  have  expressed 
concern  about  the  possible  effects  of  drilling  discharges  on  their 
coastal  zones.  The  States  have  advised  that  they  might  not  concur 
in  consistency  certifications  for  exploration  plans  pursuant  to 
section  307(c)(3)  of  the  Coastal  Zone  Management  Act  unless,  at 
minimum,  there  is  monitoring  of  discharges  proposed  near  State 
territorial  waters. 

(j)  Information  on  Stipulation  No.  5.  Any  lease  subject  to 
Stipulation  No.~5  will  be  cancelled  after  5  years,  following  notice 
pursuant  to  the  OCS  Lands  Act,  if,  within  the  Initial  5-year  per  od  of 
the  lease,  the  drilling  of  an  exploratory  well  has  not  been  initiated, 
or  if  initiated,  the  well  has  not  been  drilled  in  conformance  with  the 
approved  exploration  plan  criteria,  or  there  is  not  a  suspension  of 
operations  in  effect,  etc.  For  further  information,  see  the 
Federal  Register  Notice  published  April  3,  1965,  subject:  Notification 
of  Outer  CbntinenUl  Shelf  (OCS)  Programwide  Policy  of  Uater-depth 
Criterion  for  Longer  Primary  Lease  Terms  for  OCS  Oil  and  Gas  Leases. 

15.  OCS  Orders.  Operations  on  all  leases  resulting  from  this  sale 
will  be  conducted  in  accordance  with  the  provisions  of  all  Gulf  of  Mexico 
OCS  Orders,  as  of  their  effective  dates,  and  any  other  applicable  0C5 
Order  as  it  becomes  effective. 
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Tide  3— 

The  President 


Presidential  Documents 


Proclamation  5419  of  December  7,  1985 

National  Dnink  and  Drugged  Driving  Awareness  Week,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Motorists  who  drive  while  impaired  by  alcohol  or  other  dnigs  are  one  of  our 
Nation's  most  serious  public  health  and  safety  problems.  Each  year,  drunk 
drivers  account  for  tens  of  thousands  of  highway  fatalities  and  hundreds  of 
thousands  of  injuries. 

This  needless  carnage  on  our  streets  and  highways  can  be  reduced  through 
increased  public  awareness  and  a  willingness  to  take  the  necessary  steps  to 
prevent  it.  We  must  not  wait  until  personal  tragedy  strikes  to  become  in- 
volved. 

Strict  law  enforcement  and  just  penalties  are  essential.  Contrary  to  popular 
opinion,  driving  is  not  a  right,  but  a  privilege  that  can  and  should  be 
withdrawn  when  a  drunken  or  drugged  driver  endangers  others.  We  also  need 
to  develop  better  means  of  detecting  these  drivers  and  getting  them  off  the 
road  before  they  cause  an  accident. 

Statistics  show  that  a  disproportionate  number  of  our  young  people  are 
involved  in  accidents  in  which  alcohol  and  drugs  are  a  contributing  factor.  In 
recognition  of  the  considerable  evidence  that  such  accidents  can  be  drastical- 
ly reduced  by  raising  the  legal  drinking  age,  the  Federal  government  is 
encouraging  each  State  to  establish  21  as  the  minimum  age  at  which  individ- 
uals may  purchase,  possess,  or  consume  alcoholic  beverages.  Many  States 
have  already  raised  the  legal  drinking  age.  as  a  result  of  efforts  of  dedicated 
citizen  volunteers  and  the  growing  awareness  that  motor  vehicle  accidents  are 
the  leading  cause  of  death  among  yoimg  people.  States  that  have  not  raised 
their  legal  drinking  age  should  review  these  developments  carefully. 

We  need  informed,  concerned  citizens  who  are  willing  to  help  generate 
awareness;  we  need  education  and  action  to  eliminate  drunk  and  drugged 
drivers  from  our  highways.  With  the  continued  involvement  of  private  citizens 
and  action  at  all  levels  of  government,  we  can  control  the  problem  of  drunken 
and  drugged  driving. 

In  line  with  the  recommendations  of  the  Presidential  Commission  on  Drunk 
Driving,  we  have  embarked  on  a  long-term  sustained  effort  to  focus  the 
resources  of  our  local,  State,  and  Federal  governments  on  this  problem. 

In  order  to  encourage  citizen  involvement  in  prevention  efforts  and  to  increase 
awareness  of  the  seriousness  of  the  threat,  the  Congress,  by  Senate  Joint 
Resolution  137,  has  designated  the  week  of  December  15  through  December  21, 
1985,  as  "National  Drunk  and  Drugged  Driving  Awareness  Week." 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  December  15  through  December  21, 
1985,  as  National  Drunk  and  Drugged  Driving  Awareness  Week.  I  call  upon 
each  American  to  help  make  the  difference  between  the  needless  tragedy  of 
alcohol-  and  drug-related  accidents  and  the  blessings  of  health  and  life,  I  ask 
all  Americans  to  take  this  message  to  heart  and  to  urge  others  not  to  drive  if 
they  are  under  the  influence  of  drugs  or  alcohol. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Proclamation  5420  of  December  10,  1085 

Bill  of  Rights  Day 

Human  R^ts  Day  and  Week,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  December  15,  1791,  the  adoption  of  the  first  ten  amendments  to  the 
Constitution  of  the  United  States— the  Bill  of  Rights— gave  legal  form  to  the 
noble  principles  which  our  Foimding  Fathers  had  set  forth  in  5ie  Declaration 
of  Independence  as  the  very  basis  for  the  birth  of  our  Nation. 

Benjamin  Franklin,  then  81  years  old,  in  a  moving  address,  reminded  the 
members  of  the  Constitutional  Convention  that  it  was  God  who  had  seen  them 
safely  through  the  War  of  Independence  and  that  it  was  only  throu^  His 
"kind  Providence"  that  they  were  able  to  meet  in  peace  to  shape  "the  means 
of  establishing  .  .  .  future  national  felicity.  .  .  .  And  if  a  sparrow  cannot  fall 
to  the  ground  without  His  notice,"  Franklin  asked,  "is  it  probable  that  an 
empire  can  rise  without  His  aid?" 

Mindful  of  this,  and  deeply  convinced  that  fundamental  human  rights  are  not  a 
concession  from  the  state  but  a  gift  of  God,  the  Founding  Fathers  knew  tiiat 
government  has  a  solenm  obligation  to  safeguard  those  rights.  That  is  why 
they  were  at  pains  to  devise  and  ordain  a  constitutional  system  that  would 
ensure  respect  for  the  dignity  and  uniqueness  of  every  human  being.  Thus, 
they  brought  into  existence  a  form  of  limited  government — representative 
democracy — whose  powers  are  circumscribed  by  law  and  whose  legitimacy 
derives  from  the  consent  of  the  governed.  For  the  first  time  in  the  history  of 
nations,  a  written  Constitution  based  on  the  inalienable  God-given  rights  of 
the  individual  was  promulgated. 

It  is  with  sincere  thanksgiving  that  we  reflect  on  the  successful  efforts  of  those 
wise  patriots  of  two  himdred  years  ago  who  laid  the  political  foundations  of 
oiu*  beloved  Nation,  and  also  to  those  millions  of  citizens  ever  since  who  have 
cherished  and  defended  the  Constitution  and  the  principles  it  embodies.  Many 
have  given  their  lives  on  the  field  of  battie  so  that  freedom  and  human  dignity 
might  live  both  at  home  and  abroad;  let  us  never  forget  our  debt  to  them  or  fail 
to  honor  their  sacrifice  and  courage. 

One  hundred  and  fifty-seven  years  after  the  adoption  of  our  Bill  of  Rights,  the 
fundamental  concepts  enshrined  in  our  Constitution  were  internationally 
acknowledged  as  applying  to  all  peoples  when  the  United  Nations  adopted  the 
Universal  Declaration  of  Hirnian  Rights  on  December  10, 1948. 

Although  we  can  take  heart  at  the  number  of  nations  in  which  hiunan  rights 
are  respected  and  real  progress  towards  democratic  self-government  is  being 
made,  a  disturbingly  large  number  of  governments  continue  to  commit  serious 
abuses  of  human  rights.  In  the  tradition  of  our  forefathers,  we  protest  against 
these  abuses  wherever  they  occur.  We  condemn  the  practice  of  torture,  racial 
and  religious  persecution,  and  the  denial  of  the  right  of  free  expression  and 
freedom  of  movement. 

The  United  States  will  never  cease  to  b@  in  the  forefront  of  the  noble  battie  for 
himian  rights.  We  have  committed  our  resources  and  our  influence  to  efforts 
aimed  at  extending  throughout  the  world  the  rights  we  enjoy,  rights  which  are 
rightiy  the  prerogative  of  all  people.  This  Nation  must  remain  and  will  remain 
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a  beacon  of  hope  for  all  who  strive  for  human  dimity.  There  is  no  better  way 
of  showing  our  gratitude  for  our  inheritance  of  liberty. 

• 

We  believe  it  is  a  right,  not  a  privilege,  to  be  allowed  to  speak  freely;  to 
assemble  peacefully;  to  acquire  and  dispose  of  private  property;  to  leave  the 
country  of  one's  residence:  to  form  trade  unions;  to  join  or  not  to  join  groups 
and  associations;  and  to  worship  according  to  one's  conscience.  Experience 
teaches  us  that  the  best  check  against  tyranny  is  a  government  of  the  people 
in  which  leaders  are  elected  in  fair  and  open  balloting  and  where  the 
government's  powers  are  subject  to  constitutional  limitations.  We  pray  that 
one  day  all  nations  of  the  earth  may  share  with  us  the  joys  and  rewards  of 
living  in  free  societies,  and  we  resolve  not  to  rest  from  our  labors  until  the 
most  noble  longings  of  the  human  spirit,  those  for  freedom  of  belief  and 
expression,  are  fully  reaUzed. 

During  this  commemorative  week,  let  us  rededicate  ourselves  to  the  advance- 
ment of  human  rights  throughout  the  world,  recalling  the  words  of  Alexander 
Hamilton  that  "natural  liberty  is  a  gift  of  the  beneficent  creator  to  the  whole 
human  race  .  .  .  and  cannot  be  wrested  from  any  people  without  the  most 
manifest  violation  of  justice." 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  10,  1985.  as  Human  Rights  Day,  and 
December  15,  1985,  as  Bill  of  Rights  Day.  and  I  call  upon  all  Americans  to 
observe  the  week  beginning  December  10.  1985,  as  Human  Rights  Week. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  10th  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Editorial  note:  For  the  President's  remarks  of  December  10  on  signing  Proclamation  5420,  see  the 
Weekly  Compilation  of  Presidential  Documents  (Vol.  21.  No.  50). 
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first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907   - 

Navel  Orange  Regulation  617;  Navel 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  617  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  December  13- 
19, 1985.  Such  action  is  needed  to 
provide  for  the  orderly  marketing  of 
fresh  navel  oranges  for  the  period 
speciHed  due  to  the  marketing  situation 
confronting  the  orange  industry. 
date:  Regulation  617  (§  907.917)  is 
effective  for  the  period  December  13-19. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V.  AMS,  USDA,  Washington,  D.C. 
20250,  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  fule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  The  Administrator, 
Agricultural  Marketing  Service,  has 
certiHed  thnt  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation  is  issued  under  Order 
No.  907,  as  amended  (7  CFR  Part  907), 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 


Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  poUcy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1985-66  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  December  10, 1985,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
fresh  navel  oranges  has  become  very 
good.  The  prorate  regulation  is  needed 
to  continue  providing  stability  in  the 
market  and  promote  orderly  marketing. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act,  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  speciBed,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjecto  in  7  CFR  Part  007 

Agricultural  Marketing  Service, 
Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Navel). 

PART  907— {AMENDED] 

1.  The  authority  citation  for  7  CFR  907 
continues  to  read: 

Autliority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.617  is  added  to  read  as 
follows: 

S  907.917    Navel  Orange  Regulation  617. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  13, 
1985,  through  December  19, 1985,  are 
estabhshed  as  follows: 

(a)  District  1: 1,400,000  cartons: 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons; 


Dated:  December  10, 1985. 
Thomas  R.  Qarlc, 

Acting  Director,  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

[PR  Doc.  85-29625  Filed  12-11-85:  8:45  am) 

BttXtNO  CODE  341(H»-M 


7  CFR  Parte  907  and  908 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona  arid 
Designated  Part  of  California; 
Selection  Criteria  for  Committee 
Memi>ers 

agency:  Agricultural  Marketing  Service. 
action:  Final  rule. 

summary:  This  final  rule  sets  the 
criteria  the  Secretary  of  Agriculture  will 
apply  in  selecting  grower  and  handler 
members  to  serve  on  the  Navel  Orange 
Administrative  Committee  (NOAC)  and 
the  Valencia  Orange  Administrative 
Committee  (VOAC).  The  rule  also 
clarifies  the  term  "cooperative 
marketing  organization"  which  is  used 
in  determining  the  nomination  and 
eligibility  of  individuals  to  serve  on  the 
committees. 

effective  date:  The  final  rule  is 
effective  on  January  13, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  DC 
20250,  telephone:  202-447-5975. 
supplementary  information:  This 
action  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Notice  of  a  proposed  rule  to  specify 
selection  criteria  was  published  in  the 
August  6, 1985,  issue  of  the  Federal 
Register  (50  FR  31723]  which  provided 
the  opportimity  for  public  comment 
through  August  21, 1985.  Comments 
were  received  from  Fred  LoBue, 
California-Arizona  Citrus  League;  Joel 
Nelsen,  California  Citrus  Mutual;  G.A. 
Wollenman,  LoBue  Bros.;  Perry  Walker. 
Riverbend  Farms;  James  A.  Moody, 
attorney  for  Sequoia  Orange  Co.  Inc.; 
Marylin  Hudson,  Chairperson,  Valencia 
Orange  Administrative  Committee 
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(VOAC):  and  }ame$  J.  Neu.  Chairperson. 
Executive  Committee,  Navel  Orange 
Administrative  Coi^mittee  (NOAC). 


These  comments 
Final  rule  establish' 
This  final  rule  is 
Marketing  Orders 
amended  (7  CFR  P 
FR  1429)).  regulati  , 
navel  and  Valencia 
respectively,  grown 


re  considered  in  the 
herein, 
sued  under 

and  906.  as 
ts  907  and  908  (SO 
the  handling  of 
oranges, 
in  Arizona  and 


designated  parts  of  California.  The 
marketing  orders  ane  effective  under  the 
Agricultural  Market  ing  Agreement  Act 
of  1937.  as  amende< .  It  is  hereby  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

Pursuant  to  §§  90  '.23  and  908.23,  the 
Secretary  selects  pe  rsons  to  serve  as 
members,  altematei  i  and  additional 
alternates  on  the  N(  )AC  and  VOAC. 
Such  persons  may  b  e  nominated  in 
accordance  with  §§  907.22  and  908.22. 

Three  grower  mei  ibers  and  two 
handler  members  ai  e  selected  to 
represent  any  coopc  rative  marketing 
organization  which  landled  more  than 
50  percent  of  all  ora  [iges  handled  during 
the  year  in  which  mminations  are 
submitted;  one  grow  er  member  and  one 
handler  member  are  selected  to 
represent  all  other  c  ooperative 
marketing  organizations:  two  grower 
members  and  one  handler  member  are 
selected  to  represen  t  independent 
growers  and  handle  "s;  and  one  member 
is  selected  who  is  ni  lither  a  grower  or 
handler. 

Last  year  a  new  c  operative  of  orange 
growers  was  formec  which  claims  to 
qualify  under  the  d  pper-Volstead  Act 
{7  U.S.C.  291  and  29: ;).  and  which 
appears  to  market,  out  not  sell,  oranges. 
This  rulemaking  defines  the  term 
"cooperative  market  ing  organization"  to 
clarify  the  status  of  his  type  of 
organization  for  pur  )oses  of 
representation  on  the  committees.  Also, 
the  rule  specifies  thd  criteria  the 
Secretary  will  use  in  selecting  grower 
and  handler  members  to  the  committees. 

The  proposed  rula  would  have  defined 
a  cooperative  marketing  organization  to 
mean  an  association  of  producers  that: 
(1)  Is  qualified  as  a  Capper-Volstead 
cooperative;  (2)  has  its  entire 
organization  and  all  [of  its  activities 
under  the  control  of  its  members;  and  (3) 
has  authority  and  is  lengaged  in  making 
collective  sales  of  ci  trus  or  citrus 
products,  including  (iranges,  or 
otherwise  performs  landling  hinctions 
as  defined  in  the  res  jective  marketing 
orders.  The  proposei  I  rule  also  provided 
that  only  growers  ard  handlers  who 
were  not  affiliated  v  ith  any  cooperative 
marketing  organizat  on,  or  any  Capper- 
Volstead  cooperativ ;  organization 
which  is  in  any  way  involved  in  the 


UMI 


handling  or  marketing  of  citrus  or  citrus 
products,  could  serve  on  the  committees 
representing  independents. 

None  of  the  comments  received 
supported  the  proposed  rule  in  its 
entirety.  It  was  apparent  that  there  was 
a  wide  difference  of  opinion  in  the 
industry  relative  to  appropriate 
selection  criteria  and  the  proposed  rule 
did  not  appear  to  narrow  such 
difTerence.  On  the  basis  of  the 
comments  received,  this  final  rule  is 
intended  to  provide  a  readily 
understood  and  sound  basis  for 
selecting  conunittee  members  in  the 
future;  and  will  facilitate  the  completion 
of  the  nomination  process  for  the 
remainder  of  the  1984-86  term  of  office 
for  certain  positions  on  in  the  NOAC.  As 
established  herein,  the  final  should 
provide  selection  criteria  for  which  the 
effects  are  readily  discemable  and 
uniformly  understood  by  those  in  the 
industry.  Moreover,  as  discussed  in 
greater  detail  herein,  all  of  the 
comments  received  support  all  or  part  of 
its  provisions. 

For  the  purpose  of  these  orders,  the 
final  rule  defines  "copperative 
marketing  organization"  as  an 
association  of  producers  who  qualify  as 
a  Capper-Volstead  cooperative  which 
markets,  or  handles,  oranges  regulated 
under  the  respective  marketing  orders. 
This  rule  incorporates  the  Capper- 
Volstead  qualification  because  it  is  a 
recognized  standard  under  law,  and 
thus,  cooperative  status  can  be  readily 
determined  with  its  use.  Further,  there 
are  legal  precedents  for  the  use  of  a 
Capper-Volstead  criteria  such  as  the 
definitions  of  cooperatives  found  in 
numerous  milk  marketing  orders. 

The  term  "market"  as  used  in  this 
definition  is  to  be  given  its  normally 
understood  definition  which  involves 
any  of  a  number  of  functions  involved  in 
transferring  title  and  moving  goods  from 
producer  to  consumer,  including  among 
others  buying,  selling,  storing, 
transporting,  standardizing,  financing, 
risk  bearing,  and  supplying  marketing 
information.  Thus,  any  single  one  of 
these  functions  alone  would  qualify  as 
marketing  under  this  rule.  This 
definition  of  "market"  is  also  consistent 
with  the  meaning  of  the  term  as  it  has 
been  used  in  recent  court  decisions.  For 
example,  in  Northern  California 
Supermarkets,  Inc  vs.  Central  California 
Lettuce  Producers  Cooperative  (413  F. 
Supp.  984  (N.D.  Cal.  1976).  affirmed  580 
F.  2d  369  (9th  Cir.  1978),  cert,  denied  i39 
U.S.  1090  (1979))  the  district  court 
considered  the  term  "marketing"  as  it 
applied  under  the  Capper-Volstead  Act. 

The  final  rule  also  provides  that  all 
producers  who  are  not  affiliated  with  a 
cooperative  marketing  organization  and 


who  deliver  any  oranges  to  handlers 
which  are  not  cooperative  marketing 
organizations,  may  serve  on  the 
committees  in  positions  representing 
independent  producers.  All  such 
producers  may  vote  for  the  independent 
grower  and  handler  nominees.  Also,  the 
rule  provides  that  handlers  who  market 
oranges  for  cooperative  marketing 
organizations,  but  who  are  not  members 
or  principals  of  cooperative  marketing 
organizations,  would  be  considered  to 
be  independents.  They  would  be  eligible 
to  be  nominated  and  serve  as 
representatives  of  independent 
handlers.  However,  handlers  who  are 
nominated  for  independent  NOAC 
positions  must  demonstrate  that  they 
are  not  members  or  principals  of  a 
cooperative  marketing  organization. 
Handlers  (aird  their  representatives) 
who  are  principals  of  such  organizations 
would  be  eligible  to  serve  on  the  NOAC 
or  VOAC  representing  cooperative 
handlers. 

These  provisions  are  estabhshed  in 
lieu  of  those  contained  in  the  proposed 
rule  because  none  of  the  comments 
favored  the  establishment  of  a  rule  in 
which  some  producers  could  vote  for 
independent  candidates  but  could  not 
serve  on  the  committees  representing 
such  independent  producers.  The  effect 
of  such  an  exclusion  would  have  been 
that  some  growers  could  not  serve  on 
the  committees. 

Although  the  reference  in  the 
proposed  rule  to  citrus  products,  and  to 
citrus  generally,  was  intended  to  ensure 
that  the  independent  grower  and 
handler  membership  category  on  the 
NOAC  and  VOAC  represent  the 
independent  point  of  view,  not  the 
cooperative  point  of  view,  the  proposed 
definition  was  overly  broad  and  might 
have  unfairly  impacted  on  growers  who 
are  in  fact  independents  but  for  reasons 
beyond  their  control  market  through 
processing  cooperatives.  Many  growers 
who  have  traditionally  been  classified 
as  independents  send  their  oranges  to 
citrus  products  cooperatives  for 
processing  into  orange  juice.  Some  of 
these  growers  are  obligated  to  become 
members  of  such  cooperatives  because 
the  handlers  to  whom  the  growers 
deliver  their  oranges  utilize  cooperative 
processors.  In  addition,  some  growers  of 
oranges  that  use  independent  handlers 
to  market  their  oranges,  also  grow  other 
citrus  crops,  e.g.  lemons  and  grapefruit, 
which  are  marketed  through 
cooperatives.  Thus,  the  definitions  of  a 
cooperative  marketing  organization 
adopted  herein  refer  only  to  the 
respective  oranges,  not  citrus  other  than 
oranges,  or  citrus  products. 
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Also,  the  definition  of  a  cooperative 
marketing  organization  in  the  flnal  rule 
excludes  the  requirement  that  a 
cooperative  marketing  organization 
should  have  its  entire  organization  and 
all  of  its  activities  under  the  control  of 
its  grower  members.  Comments 
characterized  this  requirement  as 
ambiguous,  difficult  to  enforce,  and  not 
descriptive  of  cooperatives  currently 
operating  in  the  orange  industry. 

Comments  submitted  by  two  parties. 
Sequoia  Orange  Company  and 
Riverbend  Farms,  supported  the  final 
rule  in  its  entirety.  For  the  reasons 
previously  discussed  the  final  rule 
differs  substantially  from  the  comments 
of  the  NOAC,  the  VOAC,  LoBue  Bros, 
and  the  California-Arizona  Citrus 
League  which  supported  the  definition 
of  a  "marketing  organization"  as 
recommended  on  March  19, 1985,  by  the 
NOAC  and  VOAC  in  lieu  of  the 
definition  contained  in  the  proposed 
rule.  The  NOAC  and  VOAC  proposed  to 
define  the  term  to  mean  an  organization 
which  arranges  for  the  sale  or 
consignment  of  oranges  on  behalf  of  its 
growers  and  which  also  is  responsible 
for  collecting  the  receipts  of  such  sales 
or  consignments  and  remitting  such 
receipts  to  its  growers.  The  committees, 
proposed  definition  would  exclude  any 
organization  which  "merely  handles" 
oranges,  or  which  only  exercises 
authority  to  disapprove,  or  to  veto,  sales 
without  actually  performing  the  sales 
and  collection  function  described  above. 
Similarly,  the  final  rule  differs  from  the 
rule  advocated  by  California  Citrus 
Mutual  which  contained  a  definition  of 
cooperative  marketing  organization 
which  required  it  to  have  primary 
responsibility  for  sales  and  collections. 

All  of  the  Capper- Volstead 
cooperatives  currently  classified  as 
cooperative  marketing  organizations  as 
well  as  at  least  one  cooperative  which 
markets,  but  does  not  handle  oranges, 
would  fall  within  the  new  definition. 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Califomina,  Arizona,  oranges  (navel), 
oranges  (Valencia). 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as 
follows:  >.  = 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Sections  907.104  and  908.104  and 
908.104  are  added  to  read  as  follows: 


PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

9907.104    Selection  crttcria. 

(a)  For  purposes  of  this  part,  the  term 
"cooperative  marketing  organization" 
shall  mean  an  association  of  producers 
(i.e.  growers)  that: 

(1)  Is  qualified  as  a  Capper-Volstead 
cooperative  under  the  provisions  of  the 
Act  of  the  Congress  of  February  18, 1922, 
known  as  the  "Capper-Volstead  Act,"  (7 
U.S.C.  291,  292);  and 

(2)  Markets  oranges  reguJated  under 
this  part,  or  performs  handling  functions 
as  defined  in  S  907.10  for  the  producers 
thereof. 

(b)  Pursuant  to  S  907.23  the  Secretary 
shall  select  committee  members,  and 
their  respective  alternates  and 
additional  alternatives,  as  follows: 

(1)  Three  growers  members  who  shall 
be  affiliated  with  the  cooperative 
marketing  organization  which  handled 
more  than  50  percent  of  the  total  volume 
of  oranges  during  the  fiscal  year  in 
which  nominations  are  made,  and  two 
handler  members  to  represent  such  an 
organization; 

(2)  One  grower  member  who  shall  be 
affiliated  with  any  of  the  other 
cooperative  marketing  organizations, 
and  one  handler  member  to  represent 
such  organizations;  and 

(3)  Two  grower  members  not  affiliated 
with  any  cooperative  marketing 
organization,  and  one  handler  member 
who  is  not  a  member  or  principal  of  any 
cooperative  marketing  organization  to 
represent  all  handlers  which  are  not 
cooperative  marketing  organizations. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

§908.104    Selection  Criteria. 

(a)  For  purposes  of  this  part,  the  term 
"cooperative  marketing  organization" 
shall  mean  an  association  of  producers 
that: 

(1)  Is  qualified  as  a  Capper-Volstead 
cooperative  under  the  provisions  of  the 
Act  of  the  Congress  of  February  18, 1922, 
known  as  the  "Capper-Volstead  Act,"  (7 
U.S.C.  291,  292);  and 

(2)  Markets  oranges  regulated  under 
this  part,  or  performs  handling  functions 
as  defined  in  §  908.11  for  the  producers 
thereof. 

(b)  Pursuant  to  §  908.23  the  Secretary 
shall  select  committee  members,  and 
their  respective  alternates  and 
additional  alternates,  as  follows: 

(1)  Three  grower  members  who  shall 
be  affiliated  with  the  cooperative 
marketing  organization  which  handled 
more  than  50  percent  of  the  total  volume 


of  oranges  during  the  marketing  year  in 
which  nominations  are  made,  and  two 
handler  members  to  represent  such  an 
organization; 

(2)  One  grower  member  who  shall  be 
affiliated  with  any  of  the  other 
cooperative  marketing  organizations, 
and  one  handler  member  to  represent 
such  organizations;  and 

(3)  Two  grower  members  not  affiliated 
with  any  cooperative  marketing 
organization,  and  one  handler  member 
who  is  not  a  member  or  principal  of  any 
cooperative  marketing  organization  to 
represent  all  handlers  which  are  not 
cooperative  marketing  organizations. 

Dated:  December  9. 1985. 
Thomas  R.  Clark, 

Acting  Director,  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

[FR  Doc.  85-29488  Filed  12-10-85;  9:32  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  102, 108.  and  1 14 
(Docket  No.  85-096] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Unlicensed 
Products  in  Licensed  Establishments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  With  limited  exceptions,  the 
present  regulations  prohibit  the 
preparation  of  unlicensed  veterinary 
biological  products  in  establishments 
licensed  under  the  Virus-Serum-Toxin 
Act.  Under  this  revision,  an 
establishment  preparing  veterinary 
biological  products  not  licensed  by 
USDA  for  local  distribution  which 
wishes  to  obtain  a  USDA  establishment 
and  product  hcense  may  be  allowed  to 
do  so  for  an  interim  period  without 
being  required  to  immediately  cease 
production  of  the  unlicensed  products. 
Under  the  provisions  of  such  interim 
licensure,  an  establishment  meeting  the 
requirements  of  the  regulations  may  be 
issued  an  estabUshment  license  and  one 
or  more  U.S.  Veterinary  Biological 
Product  Licenses  for  a  period  of  up  to  4 
years.  Such  interim  establishment  and 
product  licenses  will  automatically 
expire  at  the  end  of  the  period  for  which 
they  were  granted. 

The  establishment  can  become 
eligible  for  indefinite  licensure  if  proper 
application  is  made  and  if  the  applicant 
is  found  to  be  in  full  compliance  with 
the  Act  and  regulations.  This  licensing 
procedure  will  allow  establishments 
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which  meet  USDA  n  quirements  and  in 
which  at  least  one  pi  oduct  is  prepared 
which  qualifies  for  a  product  license  to 
become  licensed  under  the  Virus-Serum- 
Toxin  Act.  Only  USI  A  licensed 
products  may  be  shi|  iped  or  delivered 
for  shipment  intersta  [e. 
EFFECTIVE  DATE:  Deciember  12, 1985. 
FOR  FURTHER  INFORIIATION  CONTACT: 
Dr.  David  F.  Long.  Chief  Staff 
Veterinarian.  Veterinary  Biologies  Staff. 
VS.  APHIS.  USDA.  Rjoom  834.  Federal 
Building.  6505  Belcre|t  Road. 
Hyattsville.  MD  2078^  301-438-8674. 
SUPPLEMENTARY  mFORMATKHl: 

Paperwork  Reductioa  Act 

This  final  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirements  or  any  type  of 
information collectioi  requirement 
subject  to  the  Paperv  ork  Reduction  Act 
of  1980. 

Executive  Order  122S 1 

This  action  has  bee  n  reviewed  under 
USDA  procedures  est  ablished  in 
Secretary's  Memoran  dum  No.  1512-1  to 
implement  Executive  Order  12291  and 
has  been  classified  an  a  "Nonmajor 
Rule." 

The  revised  rules  v  ill  not  have  a 
significant  effect  on  t  le  economy  and 
will  not  result  in  a  m^jor  increase  in 
costs  or  prices  for  coisumers.  individual 
industries.  Federal,  S  ate.  or  local 
government  agencies, 
regions;  or  significanl  i 
competition,  employn  lent,  investment, 
productivity,  innovati  on.  or  on  the 
ability  of  the  United  S  tates-based 
enterprises  to  compel » with  foreign- 
based  enterprises,  in  iomestic  or  export 
markets. 


Certification  Under  I 
Flexibility  Act 


or  geographic 
adverse  effects  on 


tl  e  Regulatory 


The  Administrator  )f  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  ^ction  will  not 
result  in  an  adverse  economic  impact  on 
a  substantial  numberjof  small  entities. 
Small  entities  are  denned  as 
independently  ownec^  businesses  not 
dominant  in  the  field  pf  veterinary 
biologies  manufacturj  og. 

Background 

With  the  exception  of  experimental 
products  covered  undjer  9  CFR  Part  103 
and  p;t>duct8  for  disei  ise  eradication 
and  control  programs  exempted  by  9 
CFR  Part  106.  present  regulations 
prohibit  a  licensed  establishment  from 
producing  or  otherwise  handling  an 
unlicensed  veterinary  biological 
product.  Parts  102  an<  114  contain 
provisions  which  reqi  ire  a  product 


license  for  each  veterinary  biological 
product  prepared  in  a  licensed 
establishment  and  prohibit  introduction 
of  a  product  which  is  not  licensed  onto 
the  premises  of  a  licensed 
establishment.  Such  requirements  and 
prohibitions  were  imposed  to  assure 
adequate  control  over  the  activities  of 
establishments  licensed  under  the  Virus- 
Serum-Toxin  Act.  Presently,  there  are  a 
number  of  unlicensed  establishments 
which  could  meet  licensing  requirements 
and  which  prepare  at  least  one  product 
which  could  qualify  for  licensure. 
However,  they  also  prepare  other 
products  for  intrastate  distribution 
which  have  not  been  fully  evaluated  for 
USDA  licensure.  Many  of  these 
establishments  would  find  it  difficult,  if 
not  impossible,  to  become  licensed  by 
USDA  to  prepare  only  one  product  and 
to  immediately  discontinue  all  others. 
For  some  time  now,  the  Department 
has  been  receiving  requests  to  consider 
an  amendment  to  its  regulations  which 
would  allow  some  flexibility  in  this 
matter,  provided  that  proper  safeguards 
were  established.  Therefore,  9  CFR 
102.4(h)  is  added  to  provide  for  the 
issuance  of  a  U.S.  Veterinary  Biologies 
Establishment  License  for  an  interim 
period  not  to  exceed  4  years  to  those 
establishments  which  meet  USDA 
standards  and  which  desire  to  continue 
producing  other  products  for  intrastate 
distribution  while  producing  at  least  one 
USDA-licensed  product.  Appropriate 
safeguards  will  be  provided  to  assure 
the  safety  and  purity  of  licensed 
products.  Such  licenses  for  an  interim 
period  will  be  issued  with  a  specified 
expiration  date  which  shall  not  be  more 
than  4  years  from  the  date  of  issuance. 
During  the  interim  period, 
establishments  will  be  required  to: 
obtain  U.S.  Veterinary  Biological 
Product  Licenses  as  provided  in  9  CFR 
102.3(b)  for  all  veterinary  biological 
products  produced  in  the  establishment; 
comply  with  the  specific  provisions  of 
their  U.S.  Veterinary  Biologies 
Establishment  License  as  provided  in 
proposed  amendment  to  9  CFR  114.2(b); 
and  comply  with  the  Act  and  regulations 
in  9  CFR  Parts  101-117.  Provided  that  an 
establishment  has  complied  with  the 
above  provisions,  including  the 
licensure  of  all  veterinary  biological 
products  being  produced  (or  the 
discontinuation  of  any  unlicensed 
veterinary  biological  products)  it  may 
then  qualify  for  a  U.S.  Veterinary 
Biologies  Establishment  License  for  an 
indefinite  period  upon  proper 
application.  Establishments  achieving 
such  compliance  before  expiration  of  the 
interim  period  may  apply  for  an 
indefinite  license  at  this  time.  The 
amendment  to  9  CFR  114.2  which  allows 


preparation  of  unlicensed  products  in 
establishments  licensed  for  an  interim 
period  will  limit  such  unlicensed 
products  to  those  being  prepared  in  the 
establishment  within  the  12  months 
prior  to  issuance  of  the  establishment 
license  for  the  interim  period. 
Establishments  will  also  be  subject  to 
the  limitations  specified  in  §  151  of  the 
Act  with  respect  to  preparation  of 
products  in  the  District  of  Columbia,  or 
in  the  Territories,  or  in  any  place  under 
the  jurisdiction  of  the  United  States,  and 
to  other  applicable  laws. 

The  regulations  in  9  CFR  102.1  state 
that  the  Deputy  Administrator  shall 
issue  a  U.S.  Veterinary  Biologies 
Establishment  License  for  each  qualified 
establishment  maintained  to  produce 
biological  products  and  a  U.S. 
Veterinary  Biological  Product  License 
for  each  biological  product  authorized  to 
be  produced  in  a  licensed  estabUshment. 
For  the  purpose  of  this  amendment  9 
CFR  102.1  is  revised  and  clarified  and 
would  make  reference  to  9  CFR  103.6, 
102.4(h),  and  106  concerning 
experimental  products,  products  for 
disease  control  programs,  and  licenses 
for  an  interim  period.  Section  102.3  is 
amended  to  require  that  an  application 
for  an  indefinite  license  be  made  prior  to 
the  expiration  of  the  interim  licensing 
period.  In  case  of  unusual  circumstances 
or  in  an  emergency,  the  Deputy 
Administrator  has  the  authority  to  issue 
an  Establishment  License  for  an 
additional  limited  interim  period. 

In  order  to  ensure  that  unlicensed 
products  continued  in  production  after  . 
issuance  of  an  establishment  license  for 
an  interim  period  are  compatible  with 
preparation  of  licensed  products,  it  is 
considered  essential  to  list  all  products 
prepared  in  the  establishment  whether 
licensed  or  unlicensed.  Therefore,  9  CFR 
102.5(d)(3)  is  revised  by  deleting  the 
word  "licensed"  from  the  statement 
concerning  the  list  of  products  to  be 
submitted  when  requested  by  the 
Deputy  Administrator. 

Current  regulations  do  not  address  the 
problem  of  cross  Contamination  from 
agents  used  to  prepare  unlicensed 
products  in  licensed  establishments. 
Therefore,  the  revision  of  9  CFR 
108.5(b)(1)  requires  that  both  licensed 
and  unlicensed  products  be  listed  on 
blueprint  legends  which  are  evaluated  to 
determine  risks  of  cross  contamination. 
A  requirement  that  decontamination 
procedures  and  other  precautions 
against  cross  contamination  be 
submitted  is  also  added  with  regard  to 
room  or  work  areas  where  products  are 
most  likely  to  be  at  risk. 

All  establishments  wishing  to  be 
licensed  under  these  proposed  revisions 
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are  expected  to  be  in  full  compliance 
with  the  Act,  the  regulations,  and  any 
other  applicable  law  and  will  be  subject 
to  inspection  in  accordance  with 
sections  156  and  157  of  the  Act  and  with 
9  CFR  115.1.  These  provisions  are  only 
applicable  to  establishments  wishing  to 
become  newly  licensed.  At  the  end  of 
the  4-year  interim  period  of  licensure,  all 
veterinary  biological  products  prepared 
or  brought  into  the  establishment  will  be 
required  to  be  licensed  unless  they  are 
subject  to  the  experimental  use 
provisions  of  9  CFR  Part  103  or 
exempted  in  accordance  with  9  CFR  Pcu't 
106. 

Comments  Received 

On  Wednesday,  February  27, 1985,  a 
notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  at  50 
FR  7927  discussing  this  revision  and 
soliciting  comments. 

Comments  were  received  from  nine 
licensed  manufacturers,  Hve  unlicensed 
manufacturers,  one  State  animal  health 
official,  and  two  other  persons  with 
animal  health  interests. 

Eight  of  the  commenters 
recommended  adoption  of  the  proposal, 
although  some  reservations  were 
expressed.  Three  commenters  were 
opposed  to  adoption. 

Three  licensed  manufacturers  and  one 
State  authority  expressed  concern  that 
issuance  of  estabhshment  Ucense  would 
give  implied  approval  to  all  products 
manufactured  by  the  firm.  The 
Department  considers  the  prohibition  in 
9  CFR  114.2(b)(2),  along  with  vigorous 
action  in  the  event  of  violative  acts, 
adequate  to  ensure  that  this  will  not 
happen. 

One  licensed  manufacturer 
recommended  that  the  regulation  be 
revised  to  permit  preparation  of 
unlicensed  product  in  currently  licensed 
establishments.  The  Department 
proposed  this  amendment  to  make  the 
licensing  process  more  feasible  and. 
incidentally,  to  reduce  the  number  of 
products  marketed  without  adequate 
evaluation.  The  suggested  action  would 
increase  such  inadequately  evaluated 
products  without  benefit  to  the  general 
public.  Therefore,  this  suggestion  was 
not  accepted. 

One  licensed  manufacturer  expressed 
the  opinion  that  this  action  would 
condone  illicit  manufacture  and  is 
unfair.  It  is  anticipated  that  this  action 
would  have  the  opposite  effect.  If 
licensure  is  more  economically  feasible, 
many  more  firms  may  become  licensed, 
and  products  which  cannot  meet 
USDA's  rigorous  standards  will 
eventually  be  phased  out. 

One  manufacturer  recommended  that 
records  be  required  as  specified 


throughout  9  CFR  Part  116  for  all 
products,  whether  licensed  or 
unlicensed.  This  requirement,  if  applied 
to  unlicensed  products,  would  be  unduly 
restrictive.  Records  required  as  speciHed 
in  9  CFR  116.3  for  labels,  in  9  CFR  11&4 
for  sterilization  and  pasteurization,  in  9 
CFR  116.6  for  animals,  and  in  9  CFR 
116.7  for  test  results  would  be 
inappropriate  except  for  licensed 
products.  Therefore,  this  proposal  was 
not  adopted. 

Six  licensed  manufacturers 
recommended  a  shorter  time  for 
complete  compliance  and  two 
unlicensed  manufacturers  suggested  a 
longer  period.  The  Department  has 
established  the  4  year  period  because  of 
the  likelihood  that  the  basic  purpose  of 
the  revision  would  be  most  effectively 
accomplished  in  that  time.  It  sometimes 
takes  certain  firms  3  or  4  years  to  satisfy 
all  requirements  for  product  licensure, 
therefore,  the  4  year  period  was 
retained.  One  unlicensed  manufacturer 
objected  to  the  requirements  in  9  CFR 
114.2(b)  (4),  (5),  (6).  and  (7)  descriptions 
of  unlicensed  products,  records,  reports, 
and  additional  new  products.  The 
descriptions,  records,  reports,  and 
restriction  on  new  products  are 
considered  to  be  essential  to  ensure  that 
licensed  products  are  not  jeopardized  by 
the  presence  of  unlicensed  products  and 
that  the  purposes  of  the  amendment  are 
being  accomplished.  Therefore,  the 
proposed  change  was  not  adopted. 

Three  commenters  suggested  that 
extensions  of  the  4  year  period  specified 
in  9  CFR  102.4(1)  be  deleted  or  limited. 
One  commenter  suggested  that  all 
conditions  be  specified  for  justifying  an 
extension.  The  Department  foresees  a 
number  of  potential  situations  where  an 
extension  for  a  comparatively  short 
period  would  be  in  the  interest  of  the 
users  and  the  general  public.  Specifying 
time  periods  or  conditions  under  which 
extensions  might  be  considered  could 
result  in  unduly  permissive  or 
unacceptably  restrictive  actions. 
Therefore,  these  suggestions  were  not 
adopted. 

Three  commenters  incorrectly 
interpreted  the  changes  as  a 
requirement  for  all  currently  unlicensed 
manufacturers  to  be  licensed  under  the 
Virus-Serum-Toxin  Act.  One  commenter 
was  concerned  that  State  licensure 
could  no  longer  be  permitted.  Two 
commenters  incorrectly  assumed  that 
this  revision  would  result  in  elimination 
of  Autogenous  Biologies  from  unlicensed 
firms.  This  revision  will  have  no  effect 
on  any  of  the  elements  stated. 

List  of  Subjects  in  9  CFR  Parts  102, 108, 
and  114 

Animal  biologies. 


PART  102— UCEN8ES  FOR 
BIOLOGICAL  PRODUCTS 

Accordingly.  9  CFR  Part  102  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  102 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-158;  7  CFR  2.17. 
2.51,  and  371.2(d). 

2.  Section  102.1  is  revised  to  read: 

9102.1    IJc«n«M  IntMd  by  tht  Deputy 
Administrator. 

Each  establishment  qualified  to 
produce  biological  products  under  the 
Virus-Serum-Toxin  Act  shall  hold  an 
unexpired  and  unrevoked  U.S. 
Veterinary  Biologies  Establishment 
License  issued  by  the  Depufy 
Administrator  and  a  U.S.  Veterinary 
Biological  Product  License  for  each 
product  prepared  in  such  establishment 
unless  the  establishment  is  licensed  for 
an  interim  period  as  provided  in 
§  102.4(h]  of  this  Subchapter  or  unless 
the  product  is  subject  to  the  provisions 
of  Parts  103  or  106  of  this  Subchapter. 

3.  Section  102.3  is  amended  by 
revising  (a](6}  to  read: 

§102.3    Ucsns*  appHcation*. 

(a)  *  *  * 

(6)  A  new  application  shall  be  made 
when  a  change  of  ownership,  operation, 
or  location  of  an  establishment  occurs; 
or  prior  to  the  expiration  of  a  U.S. 
Veterinary  Biologies  Establishment 
License  issued  for  an  interim  period  of 
time. 
***** 

4.  Section  102.4  is  aniended  by  adding 
paragraph  (h)  as  follows: 

{102.4    US.  Vstsrmary  Bloiogic 
Establishmant  Uccnss. 


(h)  An  establishment  preparing 
unlicensed  veterinary  biological 
products  for  intrastate  distribution 
which  qualifies  for  the  issuance  of  a  U.S. 
Veterinary  Biologies  Establishment 
License  and  one  or  more  U.S.  Veterinaiy 
Biological  Product  Licenses  and  which 
desires  to  continue  producing  the 
unlicensed  products,  may  be  issued  a 
U.S.  Veterinary  Biologies  Establishment 
License  by  the  Deputy  Administrator  for 
an  interim  period,  subject  to  the 
provisions  of  S  114.2(b). 

(1)  The  U.S.  Veterinary  Biologies 
Establishment  License  for  such  purpose 
shall  be  restricted  to  a  period  not  to 
exceed  4  years;  Provided:  That  for  good 
cause  and  when  deemed  necessary  the 
Deputy  Administrator  may  authorize 
the  issuance  of  an  Establishment 
License  for  an  additional  limited  interim 
period.  The  termination  date  for  such 
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license  shall  be 
of  issuance. 

(2)  Prior  to  the 
licensee  may 
establishment 
period  by  appli 
§  102.3(a). 

(3)  Before  a  U 
Establishment 
an  indefinite . 
previously  issued 
Biologies  Establ 
interim  period,  th( 
demonstrate  com 
of  the  Act  and 

5.  Section  102.5 
revising  (d)(3)  to 


e  itablished  at  the  time 


ermination  date,  the 
reqi  est  issuance  of  an 
ic(  nse  for  an  indefinite 
caMon  as  provided  in 


peri  (id 


Veterinary  Biologies 
License  will  be  issued  for 
to  an  establishment 
a  U.S.  Veterinary 
ishment  License  for  an 
licensee  shall 
iance  with  provisions 
reg  ulations. 
is  amended  by 


rjad: 


§102.5    U.S  Veterfiary  Biologist  Product 
Ucwwc. 


(d)  *  *  * 

(3)  When  requested 
Administrator,  a 
list  of  all  biologi 
the  licensed  estab 


by  the  Deputy 
l^ensee  shall  submit  a 
products  prepared  in 
ishment. 


icsl 


PART  108— FACililTY 
FOR  LICENSED 


Accordingly,  9  dFR  Part  108  is 
amended  as  follovvs 

1.  The  authority 
continues  to  read 


Authority:  21  U.S.i 
2.51.  and  371.2(d). 

2.  Section  108.5 
revising  (b)(1)  to 


§  108.5    Preparatioi  i  of  legends. 


(b)*  * 

(1)  A  listing  of 
letters  or  numbers 
prepared  in  each, 
listed  for  general 
rooms.  Functions 
area  and  room 
whether  the  licensed 
products.  In  rooms 
exposed  to  the 
description  of 
procedures  and 
against  cross 
included. 


sha  1 


REQUIREMENTS 
EfiTABUSHMENTS 


citation  for  Part  108 
follows: 


IIS 


151-158;  7  CFR  2.17. 
amended  by 


read: 


■  a  I  rooms  by  identifying 
and  the  fractions 
1  Ixceptions  may  be 
p  urpose  areas  or 
p  erformed  in  each 
be  described, 
or  unlicensed 
where  products  are 
surtoundings,  a 
deccntamination 
;  otl  er  precautions 
cont4mination  shall  be 


PART  114— PROD  JCTION 
REQUIREMENTS  f OR  BIOLOGICAL 
PRODUCTS 


Accordingly,  9  CPR  Part  114  is 
amended  as  follow  i 

1.  The  authority 
continues  to  read 


litation  for  Part  114 
follows: 


as 


Authority:  21  U.S.q  151-158;  7  CFR  2.17, 
2.51,  and  371.2(d). 


2.  Section  114.2  is  amended  by 
revising  (b)  to  read: 


§114.2 
licens*. 


Products  not  prepared  under 


(b)  When  an  establishment  license  is 
issued  for  an  interim  period  not  to 
exceed  4  years,  the  establishment  may 
continue  preparing  certain  speciHed 
unlicensed  biological  products  with  the 
permission  of  the  Deputy  Administrator; 
Provided,  That: 

(1)  Such  unlicensed  products  have 
been  prepared  in  the  establishment 
within  the  12  months  prior  to  issuance  of 
the  establishment  license. 

(2)  Such  unlicensed  products  are  not 
distributed  interstate,  do  not  bear  a  U.S. 
Veterinary  license  number,  and  are  not 
otherwise  represented  in  any  manner  as 
having  met  the  requirements  for 
licensure. 

(3)  All  products,  whether  licensed  or 
unlicensed,  are  prepared  in  locations 
indicated  in  legends  filed  in  accordance 
with  Part  108  of  this  Subchapter. 

(4)  A  description  of  methods  of 
preparation  and  testing  of  each 
unlicensed  product  are  filed  with 
Veterinary  Services. 

(5)  Records  are  maintained  in 
accordance  with  §§  116.1  and  116.2  and 
include  all  products,  whether  licensed  or 
unlicensed. 

(6J  Reports  prescribed  in  §  116.5  are 
submitted  for  all  products,  whether 
licensed  or  unlicensed. 

(7)  No  new  unlicensed  biological 
products  are  prepared  in  the  licensed 
establishment  after  issuance  of  the 
establishment  license  except  as 
provided  in  §  103.1 

(8)  The  licensee  either  achieves 
licensure  of  all  unlicensed  products  by 
the  close  of  the  interim  period  or 
discontinues  producing  and  removes ' 
from  the  licensed  establishment  any 
product  which  is  not  licensed. 

•        *        ♦        *        • 

Done  at  Washington,  DC,  this  6th  day  of 
December  1985. 

Gerald ).  Fichtner, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

(FR  Doc.  85-29392  Filed  12-11-85;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Specific  Exemptions;  Clarification  of 
Standards 

AGENCY:  Nuclear  Regulatory 
Commission. 


action:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  clarify  the  standards  that  will  be 
applied  when  it  considers  whether  to 
grant  exemptions  from  the  requirements 
codified  in  10  CFR  Part  50. 

EFFECTIVE  DATE:  January  13, 1986, 
FOR  FURTHER  INFORMATION  CONTACT: 

F.X.  Cameron,  Office  of  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301-492-8689. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  26, 1985,  the  Commission 
issued  a  proposed  rule  modifying  the 
criteria  for  granting  exemptions  from  the 
requirements  of  10  CFR  Part  50  for  the 
licensing  of  production  and  utilization 
facilities.  50  FR  18506.  Section  50.12(a)  of 
Chapter  I,  Title  10,  the  Code  of  Federal 
Regulations  provides  that  the 
Commission  may  grant  exemptions  from 
the  regulations  in  Part  50  that  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  are 
otherwise  in  the  public  interest. 
Traditionally,  this  authority  has  been 
delegated  by  the  Commission  to  its  staff 
which  determines  whether  exemptions 
are  needed  and  justified.  The 
Commission  believes  that  it  is  not 
possible  for  its  regulations  to  predict 
and  accommodate  every  conceivable 
circumstance.  Consequently,  it  has  ■ 
historically  provided  mechanisms  to 
grant  exemptions  where  application  of 
the  regulation  would  not  serve  the 
public  interest  and  no  undue  risk  to  the 
public  health  and  safety  would  occur  as 
a  result  of  not  requiring  literal 
adherence  to  a  particular  requirement. 

In  reviewing  §  50.12(a)  requests  for 
exemptions,  the  NRC  staff  ("staff)  has 
considered  whether  any  undue  risk 
would  result  from  the  granting  of  a 
particular  exemption.  This 
determination  was,  in  general,  based  on 
a  qualitative  engineering  analysis  of  the 
purpose  of  the  regulatory  requirement 
and  consideration  of  the  methods 
specified  in  the  specific  regulation  for 
achieving  the  regulatory  purpose.  The 
staff  compared  the  proposed  method  of 
compliance  to  ensure  that  the  regulatory 
purpose  was  satisfied  and  that  the 
method  to  be  used  in  a  particular  case 
was,  under  the  particular  circumstances 
before  the  staff,  appropriate  and 
technically  sound  for  accomplishing  the 
regulatory  purpose.  In  recent  years 
when  probabilistic  quantitative 
assessment  techniques  have  been 
available,  these  techniques,  along  with 
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engineering  judgment  have  been  used  to 
ensure  that  the  exemption  involved  was 
acceptable  from  a  safety  standpoint.  In 
summary,  the  staff  would  evalaate  an 
exemption  request  to  determine  if  there 
was  a  justifiable  reason  for  the 
proposed  exemption  and,  in  addition, 
whether  adequate  protection  of  the 
public  health  and  safety  would  be 
maintained  if  the  exemption  were 
granted. 

As  noted  in  the  Supplementary 
Information  to  the  proposed  rule,  several 
recent  adjudicatory  proceedings 
reviewed  by  the  Commission,  had  made 
it  evident  that  it  would  be  desirable  to 
attempt  to  state  clearly  the 
circumstances  for  which  the 
Commission  believes  that  exemptions 
are  warranted  for  the  guidance  of 
applicants,  licensees,  the  staff,  and  the 
public.  For  example,  the  Commission's 
recent  decision  on  an  exemption  request 
for  the  Shoreham  nuclear  power  plant,* 
represented  a  departure  from  past  staff 
practice  in  the  exemption  area.  In 
Shoreham,  the  Commission  requested 
the  applicant,  in  addressing  the 
determinations  to  be  made  under  the  10 
CFR  S  50.12(a)  exemption  criteria,  to 
include  a  discussion  of: 

1.  The  'exigent  circumstances'  that 
favor  the  granting  of  an  exemption 
under  10  CFR  50.12(a)  should  it  be  able 
to  demonstrate  that,  in  spite  of  its 
noncompliance  with  GDC  17,  the  health 
and  safety  of  the  public  would  be 
protected. 

2.  Its  basis  for  concluding  that,  at  the 
power  levels  for  which  it  seeks 
authorization  to  operate,  operation 
would  be  as  safe  under  the  conditions 
proposed  by  it,  as  operation  would  have 
been  with  a  fully  qualified  onsite  A/C 
power  source. 

In  the  context  of  exemptions  celated 
to  plant  operations,  these 
determinations  regarding  "exigent 
circumstances"  and  "as  safe  as"  are  not 
explicitly  stated  in  10  CFR  50.12(a). 
Although  the  Commission  specified  that 
Shoreham  was  only  to  apply  to  the 
particular  circumstances  of  that  case,  it 
also  directed  the  development  of  this 
rulemaking  to  codify  appropriate 
exemption  standards.  The  proposed  rule 
was  an  attempt  to  fashion  a 
comprehensive,  consistent,  practicable, 
and  appropriate  framework  for 
reviewing  exemption  requests,  based  on 
past  staff  practice  and  on  the 
Commission's  concerns,  as  evidenced  in 
the  Shoreham  decision  and  related 
discussions. 


'  tn  the  Matter  of  Long  Island  Lighting  Company 
(Shoreham  Nuclear  Power  Station,  Unit  1),  CU-84- 
a  19  NRC  11S4,  (May  16. 1984)  (hereinafter 
"Shoreham"). 


The  Commission  expects  the  intent  of 
its  regulations  to  be  met  and  normally 
this  requires  conforming  to  the 
regulations  as  stated.  T^ere  are 
circumstances,  however,  where  on 
balance  it  would  not  be  equitable  or  in 
the  public  interest  to  require  literal 
adherence  to  regulations  particularly 
where  a  particular  requirement  appUed 
to  a  speciflc  plant  would  not  result  in  aa 
improvement  in  overall  safety  or  a 
reduction  in  risk  to  the  public 

The  objective  of  this  rulemaking  is  to 
identify  the  criteria  to  apply  in  such 
circumstances  and  to  provide  a  means 
for  considering  these  circumstances  so 
that  consistent  regulatory  decisions  can 
be  made  concerning  exemptions  to 
Commission  regulations. 

The  Commission's  exemption 
authority  is  exercised  consistent  with 
the  Administrative  Procedure  Act's 
requirements  for  informal  rulemaking, 
i.e.  the  regulatory  policy  for  a  particular 
rule  is  developed  through  the  rulemaking 
process  without  expecting  a  need  for 
large  numbers  of  exemptions.  Therefore, 
the  Commission  will  exercise  its 
discretion  to  limit  exemptions  in  any 
particular  area  if  the  "exceptions"  to  the 
rule  threaten  to  erode  the  rule  itself.  The 
Commission  is  also  aware  that 
exemptions  can  serve  as  warning 
signals  that  a  particular  rule  may  need 
to  be  revised  and  can  serve  as  a 
supplement  to  traditional  evaluation 
mechanisms  in  identifying  areas  in  need 
of  revision. 

n.  The  Proposed  Rule 

The  proposed  rule  retained  the 
existing  criteria  of  S  50.12(a)  in  a  slightly 
modified  form,  as  general  standards  for 
the  granting  of  exemptions.  Under 
proposed  S  50.12(a)(1),  the  Commission 
could  grant  exemptions  which: 

are  authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and  safety,  are 
consistent  with  the  conunon  defense  and 
security,  and  are  in  the  public  interest. 

In  a  departure  from  the  text  of  the 
existing  rule,  the  proposed  rule  would 
have  required  a  Bnding  that  the 
exemption  will  not  "present  an  undue 
risk  to  the  public  health  and  safety"  and 
would  be  "consistent  with  the  common 
defense  and  security."  These  standards 
provide  an  explicit  recognition  of 
traditional  staff  practice  in  evaluating 
the  safety  implications  of  a  particular 
exemption. 

•    As  is  currently  required  by  9  50.12(a), 
the  proposed  rule  would  have  also 
required  that  the  exemption  be  in  the 
"public  interest."  However,  the 
Commission  explicitly  stated  that  the 
public  interest  determination  would 
consist  of  a  consideration  of  the  special 


circumstances  that  justify  the 
exemption.  This  determination  would  be 
confmed  to  the  consideration  of  the 
equities  of  the  situation,  similar  to  those 
cited  in  the  Shoreham  decision, 
including  the  stage  of  the  facility's  life, 
any  fmancial  or  economic  hardships, 
any  onusual  difficulties  in  complying 
with  the  regulation,  any  internal 
inconsistencies  in  the  regulation,  the 
applicant's  good  faith  effort  to  comply 
with  the  regulation  from  which  the 
exemption  is  sought,  the  public  interest 
in  adherence  to  the  Commission's 
regulations,  and  the  safety  issues 
involved. 

In  addition  to  the  general  standards  of 
proposed  S  50.12(a)(1)  the  Commission 
proposed  to  add  a  new  §  50.12(a)(2), 
which  would  require  that  a  particular 
condition  exists  before  an  exemption 
could  be  granted.  Tlie  Commission 
stated  that  these  conditions  represent 
situations  in  which  it  would  be 
reasonable  to  grant  an  exemption, 
provided  that  the  general  .standards  of 
S  50.12(a)(l]  are  also  met.  The 
conditions  were  selected  on  the  basis  of 
exemption  criteria  that  have  been  noted 
by  the  courts  with  approval  (special 
circumstances,  hardship,  equity,  more 
effective  implementation  of  overal^' 
policy,  circumstances  substantiaUy 
different  from  those  considered  in  the 
rulemaking  proceeding]  and  on  the  basis 
of  examples  from  past  Commission 
exemption  practice  for  which  the 
circumstances  underljong  the  exemption 
appeared  to  be  relevant  and  appropriate 
for  exemption  relief.  The  Commission 
emphasized  that  the  conditions  in 
proposed  S  50.12(a)(2)  constitute  a 
specific  application  of  either  the  safety 
criterion  or  the  public  interest  criterion 
stated  in  the  general  standards  of 
proposed  S  50.12(a)(1).  Although  an 
exemption  request  could  satisfy  one  of 
the  conditions  in  proposed  i  5dl2(a)(2), 
the  general  criteria  in  proposed 
§  50.12(a)(1)  would  also  need  to  be 
satisfied. 

Proposed  §  50.12(a)(2)  would  have 
required  that  one  of  the  following  be 
satisfied  before  an  exemption  could  be 
granted: 

(i)  Application  of  the  regulation  in  the 
particular  circumstances  would  be  in 
conflict  with  other  rules  of  the 
Commission;  or 

(ii)  Application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule;  or 

(iii)  Alternative  or  compensatory 
means  exist  to  achieve  the  underlying 
purpose  of  the  regulation;  or 
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(iv)  The  exemphon  would  result  in  an       III.  Public  Comments 


overall  benefit  to  the  public  health  and 
safety  that  compensates  for  any 
decrease  in  safet; '  that  may  result  from 
the  grant  of  the  e:  Lemption;  or 

(v)  Application  of  the  regulation 
would  result  in  treatment  of  the 
particular  applicant  or  licensee  in  a 
manner  substanti  lUy  different  than 
other  similarly  sit  uated  applicants  or 
licensees;  or 

(vi)  The  exempi  ion  would  provide 
only  temporary  re  lief  from  the 
applicable  regulal  ion;  or 

(vii)  There  is  pr  jsent  any  other 
material  circumst  ince  not  considered 
when  the  regulation  was  adopted. 
The  Commission  ( irected  the  staff  to 
use  existing  staff  tractice,  pre- 
Shoreham,  in  eva  iiating  exemptions, 
pending  the  effect  ve  date  of  this 
rulemaking.  Comr  lissioner  Asselstine 
requested  commei  its  on  the  following 
proposed  rule  as  i  n  alternative  to  that 
proposed  by  the  Commission: 

Section  50. 12    Spi  'cific  Exemptions 


(a)(1)  The  Comi^ission 
application  by  an] 
upon  its  own  initiative 
exemptions  from 
regulations  in  this 

(2)  The  Commission 
granting  an  exem 
circumstances  are 


tie 


ipf 


\nth 


mconsis  ent 
requi  ement; 

with  the  regulation 

facility  safety,  or 
or  not  be  necessary 
pur»ose  of  the  regulation; 
would  result  in  undue 
4osts  that  are 
of  those 
the  regulation  was 
significantly  in 
by  others 


ex<  ess  I 


circumstances  are 

(i)  Compliance 
would  be 
Commission 

(ii)  compliance 
would  decrease  oilerall 
would  not  achieve 
to  achieve  the 

(iii)  compliance 
hardship  or  other 
significantly  in 
contemplated  whe^ 
adopted,  or  that 
excess  of  those  incjurred 
similarly  situated 

(iv)  a  complianc  ; 
in  the  licensing 
fully  resolved  in  a 
good  faith  efforts; 

(v)  compliance 
applicant  or  licensee 
manner  significan 
others  similarly 

(vi)  there  is 
circumstance  not 
regulation  was  ad(^ted 

(3)    No  exempt 
unless  the  Commission 
would  be  authorized 
be  in  accord  with 
and  security,  and 
undue  risk  to  the  health 
the  public. 


may,  upon 
interested  person  or 

f,  grant 

requirements  of  the 
part. 

will  not  consider 
ion  unless  special 
present.  Special 
present  whenever 

the  regulations 

with  some  other 


!  V'l 


issue  is  raised  late 
re^ew  that  cannot  be 
iimely  fashion  despite 


ould  result  in 
being  treated  in  a 
tly  different  from 
sit  iated;  or 
presi  !nt  any  other  material 
cpnsidered  when  the 


tie 
ttat 


will  be  granted 

finds  that  it 
by  law  and  would 
common  defense 
there  would  be  no 
and  safety  of 


The  Commission  received  seventeen 
comments  on  the  proposed  rule.  Sixteen 
of  these  were  from  the  nuclear  industry, 
comprised  of  electric  utilities,  law  firms 
representing  electric  utilities,  architect 
engineers,  and  a  trade  association.  One 
comment  was  submitted  by  the  law  firm 
of  Harmon  &  Weiss,  representing  the 
Union  of  Concerned  Scientists  (UCS). 
The  industry  comments  were  generally 
supportive  of  the  Commission's 
objective  in  attempting  to  clarify  its 
exemption  policy.  However,  industry 
commenters  did  recommend  revision  of 
selected  details  of  this  proposed 
clarification.  They  also  expressed  both 
favorable  and  unfavorable  comments  on 
the  specific  provisions  of  Commissioner 
Asselstine's  proposal,  noting  that  in 
many  respects  there  did  not  seem  to  be 
any  substantial  differences  between  the 
two  versions.  The  comments  submitted 
on  behalf  of  the  UCS  focused 
exclusively  on  the  Commission's  basic 
authority  to  grant  exemptions,  and 
requested  that  the  Commission 
withdraw  the  proposed  rule  as  being 
outside  of  the  Commission's  authority. 
The  discussion  of  the  comments  has 
been  organized  into  the  following 
segments — 

A.  The  extent  of  the  Commission's 
authority  in  the  exemptions  area. 

B.  The  "no  undue  risk"  and  "common 
defense  and  security"  standards  of 
proposed  S  50.129(a)(1). 

C.  The  "public  interest"  standard  of 
proposed  §  50.12(a)(1). 

D.  The  "special  circimistances" 
criteria  of  proposed  §  50.12(a)(2). 

E.  Temporary  noncompliances. 

F.  Relationship  to  other  Commission 
regulatory  actions. 

G.  Policy  statement  versus  rule. 

A.  The  Extent  of  the  Commission's 
Authority  in  the  Exemptions  Area 

The  UCS  requested  that  the 
Commission  withdraw  the  proposed  rule 
because,  among  other  reasons,  the 
Commission  does  not  have  the  statutory 
authority  to  grant  any  exemptions  from 
its  regulations.  The  UCS  cites  the 
Supreme  Court  in  E.I.  duPont  de 
Nemours  &  Co.  v.  Train,  430  U.S.  112,  97 
S.Ct.  965  (1977),  for  the  proposition  that 
the  authority  of  an  administrative 
agency  to  issue  exemptions  must  be 
granted  by  Congress,  either  through  the 
specific  language  of  the  enabling  statute 
or  its  legislative  history.  Acccording  to 
UCS,  because  the  Atomic  Energy  Act 
and  its  legislative  history  contain  no 
specific  provisions  allowing  the 
Commission  to  grant  exemptions  from 
its  regulations,  the  "Commission  lacks 
the  grounds  to  establish  rules  for 


exemptions  from  its  regulations."  As 
evidence  for  this  proposition  UCS  cites 
section  103b(2)  of  the  Atomic  Energy  Act 
which  states  that  the  Commission  shall 
issue  production  or  utilization  licenses 
to  persons  who — 


. . .  are  equipped  to  ub'Serve  and  who  agree 
to  observe  such  safety  standards  to  protect 
health  and  to  minimize  danger  to  life  or 
property  as  the  Commission  may  by  rule 
establish.  42  U.S.C  2133(b)(2). 

In  addition,  no  variance  from  the 
above  requirement  can  be  found  in 
Section  161h  of  the  Atomic  Energy  Act. 
42  U.S.C.  2201(h),  characterized  by  UCS 
as  the  provision  that  "governs 
consideration  of  license  applications." 

As  the  Commission  stated  in  the 
Supplementary  Information  to  the 
proposed  rule,  the  authority  of  an 
administrative  agency  to  povide  for 
exemptions  from  its  regulations  is  well- 
established.  In  United  States  v. 
Allegheny-Ludlum  Steel,  406  U.S.  742 
(1972),  the  Supreme  Court  recognized  the 
authority  of  an  agency  to  establish 
exemption  to  address  peculiar  factual 
situations.  As  stated  by  the  Court — 

It  is  well-established  that  an  agency's 
authority  to  proceed  in  a  complex  area  *  *  * 
by  means  of  rules  of  general  application 
entails  a  concomitant  authority  to  provide 
exemptions  procedures  in  order  to  allow  for 
special  circumstances.  Id  at  755. 

In  a  case  involving  regulations  of  the 
Federal  Communications  Commission, 
the  United  States  Court  of  Appeals  for 
.  the  District  of  Columbia  Circuit 
emphasized  that  "a  system  where 
regulations  are  maintained  inflexibly    ' 
without  any  procedure  for  waiver  poses 
legal  difficulties"  because  the  power  of 
an  agency  to  promulgate  general 
regulations  in  the  public  interest  "does 
not  relieve  it  of  an  obligation  to  seek  out 
the  'public  interest'  in  particular 
individualized  situations."  WAIT  Radio 
V.  FCC,  418  F.2d  1153, 1157  (D.C.  Cir. 
1969).  The  court  noted  further  that— 

[tlhe  agency's  discretion  to  proceed  in 
difficult  areas  through  general  rules  is 
intimately  linked  to  the  existence  of  a  safety 
valve  procedure  for  consideration  of  an 
application  for  exception  based  on  special 
circumstances.  Id. 

Furthermore,  as  noted  by  the  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  and  contrary  to  the 
thrust  of  the  USC  comment,— 

Certain  limited  grounds  for  the  creation  of 
exemptions  are  inherent  in  the  administrative 
process,  and  their  unavailability  under  a 
statutory  scheme  should  not  be  presumed, 
save  in  the  face  of  the  most  unambiguous 
demonstration  of  congressional  intent  to 
foreclose  them.  Alabama  Power  Co.  v.  Castle. 
636  F.2d  323,  357  (D.C.  Cir.  1979). 
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The  Supreme  Court  decision  cited  by 
UCS.  E.I.  duPont  de  Nemours  &■  Co.  v. 
Train,  supra,  was  based  on  the  Court's 
interpretation  of  the  specific  statutory 
scheme  embodied  in  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  (FWPCA).  Unlike  the  instant 
rulemaking,  duPont  involved  the  issue  of 
granting  exemptions  from  a  specific 
statutory  obligation,  rather  than 
exemptions  from  regulations  designed  to 
implement  a  general  statutory 
obligation,  for  example,  the 
Commission's  responsibility  to  ensure 
adequate  protection  of  the  public  health 
and  safety.  The  Court  noted  that  Section 
306  of  the  FWPCA.  which  directs  the 
EPA  to  establish  national  standards  of 
performance  for  new  sources,  contains 
no  provision  for  exceptions  from  the 
standards  for  individual  plants.  On  the 
contrary.  Section  306(e)  expressly  makes 
it  unlawful  to  operate  a  new  source  in 
violation  of  the  applicable  standard  of 
performance  after  its  effective  date. 
Consequently,  the  Court  concluded  that 
EPA  did  not  have  the  authority  to  issue 
variances  for  individual  plants  unable  to 
comply  with  the  national  standards  of 
performance  promulgated  by  EPA  for 
the  discharge  of  pollutants  from  "new 
sources"  (as  opposed  to  "existing 
sources").  The  Court's  conclusion  was 
based  on  the  clear  congressional  intent 
that  the  new  source  standards  should  be 
absolute  prohibitions.  As  the  Court 
noted — 

...  A  variance  provision  would  be 
inappropriate  in  a  standard  that  was 
intended  to  ensure  national  uniformity  and 
"maximum  feasible  control  of  new  sources." 
Supra  at  138. 

Notably,  from  the  standpoint  of  the 
UCS  assertion  that  a  statute  must 
explicity  provide  for  the  authority  to 
issue  exemptions,  the  Court  did  find  that 
EPA  had  the  authority  to  issue 
individual  variances  from  the  effluent 
limitations  required  to  be  applied  by 
July  1, 1977,  for  existing  sources,  despite 
the  failure  of  the  FWPCA  to  explicitly 
provide  for  such  variances. 

In  regard  to  the  provisions  of  the 
Atomic  Energy  Act  cited  by  UCS,  the 
Comission  cannot  find  any  evidence  in 
the  general  licensing  standards  of 
section  103b(2)  that  Congress  intended 
to  prohibit  the  Commission  from  issuing 
exemptions  in  limited  circumstances. 
Furthermore,  it  is  unclear  what 
relevance  the  UCS  citation  of  Section 
161h  has  to  the  matter  of  exemptions. 
Section  161h  authorizes  the  Commission 
to— 

Consider  in  a  single  application  one  or 
more  of  the  activities  for  which  a  license  is 
required  by  this  Act,  combine  in  a  single 
license  one  or  more  of  such  activities,  and 


permit  the  applicant  or  licensee  to 
incorporate  by  reference  pertinent 
information  already  filed  with  the 
Commission.  42  U.S.C.  2201(h). 

The  Commission  believes  that  its 
exemption  policy,  part  of  the 
Commission's  regulations  since  1956,  is 
within  its  statutory  authority.  As  noted 
above,  the  unavailability  of  exemptions 
should  not  be  presumed  except  in  the 
face  of  "the  most  unambiguous 
demonstration  of  Congressional  intent 
to  foreclose  them."  Alabama  Power, 
supra.  Nothing  in  the  Atomic  Energy  Act 
prohibits  the  Commission  from 
providing  for  exemptions,  and  Section 
181p.  of  the  Atomic  Energy  Act 
authorizes  the  Commission  to — 

Make,  promulgate,  issue,  recind,  and 
amend  such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of  this 
Act.  42  U.S.C.  2201{p). 

On  a  related  issue,  UCS  asserts  that, 
even  if  the  Commission  does  have  the 
statutory  authority  to  grant  exemptions 
from  its  regulations,  the  Commission 
may  not  consider  economic  factors  in 
granting  an  exemption.  Therefore,  any  of 
the  proposed  criteria  that  address 
economic  considerations  must  be 
deleted.  According  to  UCS  this  would 
include  the  public  interest  criterion  in 
proposed  §  50.12(a)(1),  the  specific 
condition  in  §  50.12(a)(2)(v)  where 
application  of  the  regulation  would 
result  in  treatment  of  the  particular 
applicant  or  licensee  in  a  manner 
substantially  different  than  other 
similiarly  situated  applicants  or 
licensees,  and  the  specific  condition  in 
§  50.12(a](2](vi)  where  the  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation.  Citing 
Power  Reactor  Development 
Corporation  v.  International  Union  of 
Electrical,  Radio,  and  Machine 
Workers,  367  U.S.  413  (1961),  and  Porter 
County  Chapter  of  Izaak  Walton  League 
v.  NRC,  606  F.2d  1363  (D.C.  Cir.  1979), 
UCS  asserts  that  "[tjhe  courts  have 
made  it  clear  that  the  Commission  may 
not  consider  the  cost  of  meeting  its 
safety  requirements  in  making  decisions 
whether  to  allow  the  operation  of 
nuclear  power  plants."  Applying  this 
proposition  to  the  area  of  exemptions, 
UCS  concluded  that  "[t]he  Commission 
may  not  rely  on  economic  issues  in 
order  to  change  an  operating  license  to 
permit  operation  at  less  than  the  same 
assurance  of  safety  as  provided  by 
compliance  with  the  regulations." 

The  Commission  believes  that  judicial 
precedent  and  long-standing 
Commission  practice  confirm  that, 
within  the  confines  of  carrying  out  its 
paramount  responsibility  to  protect 
public  health  and  safety,  it  may  consider 


economic  factors  in  its  decision  making. 
The  Commission's  regulatory  mandate  is 
couched  in  terms  of  "adequate 
protection  of  the  public  health  and 
safety,"  42  U.S.C.  2232.  The  courts  have 
held  that  absolute  safety  or  zero  risk  is 
not  required,  and  have  interpreted  the 
Atomic  Energy  Act  to  confer 
considerable  discretion  on  the 
Commission  to  determine  what  level  of 
protection  is  adequate.*  Consequently, 
the  basic  standard  is  inherently  broad 
and  general,  rather  than  precise.  As  long 
as  a  Commission  decision  adheres  to  the 
primary  "adequate  protection"  standard, 
the  decision  can  legitimately  take  into 
account  cost  considerations. 

In  regard  to  the  judicial  decisions 
cited  by  the  commenter,  the  Power 
Reactor  Development  Corporation, 
supra,  concerned  the  validity  of  the  two- 
step  licensing  process.  A  majority  of  the 
U.S.  Supreme  Court  held  in  that  context 
that  the  Commission  is  absolutely 
denied  any  authority  to  consider  the 
enormous  investment  (sunk  costs)  made 
during  construction  in  making  the 
definitive  safety  findings  for  purposes  of 
operation.  The  case  did  not  concern  the 
general  question  of  whether  costs  could 
otherwise  be  considered  in  licensing  and 
regulatory  decisions.  This  conclusion  is 
also  applicable  to  Porter  County,  supra. 

Finally,  the  Commission  would 
emphasize  tt\at  §  50.12(a)(1)  of  the 
proposed  rule  requires  a  safety  finding 
that  the  exemption  will  not  present  an 
undue  risk  to  the  public  health  and 
safety  and  is  in  accord  with  the  common 
defense  and  security.  It  is  only  after 
these  statutorily  based  findings  have 
been  made  that  the  Commission  may 
then  consider  whether  the  additional 
requirements  for  the  grant  of  an 
exemption  have  been  met,  some  of 
which  include  economic  considerations. 

B.  The  No  Undue  Risk  and  Common 
Defense  and  Security  Standards  of 
Proposed  §  50. 12(a)(1) 

UCS  also  challenges  the  "no  undue 
risk"  standard  of  the  proposed  rule  on 
the  basis  that  it  lowers  the  existing 
safety  standard  for  granting  exemptions. 
However,  the  existing  safety  standard 
that  the  commenter  refers  to  is  the  "as 
safe  as"  standard  that  was  controlling  in 
the  Commission's  Shoreham  decision, 
rather  than  the  existing  requirement  of 
§  50.12  that  the  exemption  will  not 
"endanger  life  or  property."  UCS  argues 
that  "there  is  no  acceptable  lower  safety 
standard"  than  the  "as  safe  as" 
standard  employed  by  the  Commission 


» See.  for  example  Siegel  v.  AEC.  400  F2d.  778 
(D.C.  Cir.  1968);  Nader  v.  Ray.  363  F.Supp.  946 
(D.C.D.C.  1973). 
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in  Shoreham.  This  ar  ;ument  is  based  on 
the  proposition  that '  the  regulations 


establish  the  minima 
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requirements  for 


safe  operation  of  a  niclear  power  plant 
*  *  *  they  do  not  eliminate  all  risks 
from  nuclear  power  plant  operation,  but 
are  intended  to  provipe  a  reasonable 
assurance  of  safety."!  According  to  the 
UCS,  the  Commission  may  not  "retreat" 
from  the  levels  of  protection  established 
in  its  regulations.  Grating  an  exemption 
based  on  anything  ot|ier  than  a  standard 
that  demonstrates  an{ equivalent 
assurance  of  safe  operation  would 
degrade  the  safety  of  U  nuclear  power 
plant  because  the  licqnse  would  have 
been  issued  based  om  compliance  with 
the  regulations,  and  tlie  exemption 
would  allow  the  reac  or  to  operate  in 
noncompliance  baset  on  some  lower 
standard. 

As  emphasized  in  t  le  Supplementary 
Information  to  the  pre  posed  rule,  the 
Commission's  Shoreh  im  decision  is 
intended  to  only  apply  to  the  particular 
circumstances  of  thatlcase.  50  FR  16506, 
16508.  Consequently,  it  is  not 
appropriate  to  characjerize  the  "as  safe 
as"  standard  applied  |n  Shoreham  as  the 
"existing  safety  standard."  As  also 
noted  in  the  Supplementary  Information 
to  the  proposed  rule,  tbe  "no  undue  risk" 
standard  of  proposedjj  50.12(a)(1)  is  an 
explicit  recognition  ofi  not  only 
traditional  staff  practice  in  evaluating 
the  safety  implication^  of  a  particular 
exemption,  but  of  the  statutory  findings 
required  by  section  18  2  of  the  Atomic 
Energy  Act.  50  FR  165 16. 16508.  The  10 
CFR  50.12(a)  exemptic  n  provision  was 
originally  added  to  th( ;  Commission's 
regulations  in  1956  an  1  has  a  long 
history  of  implementa  ion.  21  FR  355, 
January  19. 1956.  The  $taff  evaluates  an 
exemption  request  to  determine  if  there 
is  a  justifiable  reason  For  the  proposed 
exemption  and.  in  adcution,  whether 
adequate  protection  of  the  public  health 
and  safety  would  be  Maintained  if  the 
exemption  were  granted.  Contrary  to 
what  UCS  suggests,  th  e  grant  of  an 
exemption  does  not  lo  nver  the  existing 
safety  standard  for  gri  nting  exemptions, 
but  rather  explicify  reaffirms  the 
existing  safety  standard.  This  safety 
standard  represents  tli  e  statutory 
requirements  of  sectio  1 182  of  the 
Atomic  Energy  Act  foi  "adequate 
protection  to  the  healt  \  and  safety  of  the 
public."  42  U.S.C.  2232 

In  regard  to  the  UCS  assertion  that  the 
Commission's  regulafii  )ns  establish  the 
minimum  requirement^  for  providing 
adequate  protection  ol  the  public  health 
and  safety,  the  Commission  believes 
that,  while  it  is  true  th  it  compliance 
with  all  NRC  regulatiofis  provides 
reasonable  assurance  bf  adequate 


UMI 


protection  of  the  public  health  and 
safety,  the  converse  is  not  correct,  that 
failure  to  comply  with  one  regulation  or 
another  is  an  indication  of  the  absence 
of  adequate  protection,  at  least  in  a 
situation  where  the  Commission  has 
reviewed  the  noncompliance  and  found 
that  it  does  not  pose  an  "undue  risk"  to 
the  public  health  and  safety. 

Two  industry  commenters.  Northeast 
Utilities,  and  Bishop,  Liberman.  Cook. 
Purcell  &  Reynolds,  representing  several 
utilities,  requested  that  the 
Supplementary  Information  to  the  final 
rule  reiterate  that  the  "no  undue  risk" 
standard  includes  the  consideration  of 
compensatory  measures,  length  of  time 
of  the  exemption,  and  the  power  level 
involved.  As  the  Commission  noted  in 
the  Supplementary  Information  to  the 
proposed  rule,  it  is  anticipated  that  the 
staff  review  of  the  safety  significance  of 
the  requested  exemption  will  take  into 
account  the  type  of  plant  operation 
contemplated  (fuel  loading,  low  power 
testing,  power  ascension,  or  full  power 
operation),  the  length  of  time  that  the 
exemption  would  be  in  effect,  the 
existence  of  compensatory  measures, 
and  other  safety  factors. 

One  industry  conunenter.  Baltimore 
Gas  &  Electric  requested  that  the 
Commission  include  some  discussion  of 
the  criterion  in  proposed  §  50.12(a)(1) 
that  the  exemption  would  be  "consistent 
with  the  common  defense  and  security." 
The  conunenter  also  noted  that  the 
wording  of  the  current  §  50.12(a)(1),  that 
the  exemption  would  "not  endanger 

*  *  *  the  common  defense  and  security 

*  *  *,"  may  be  easier  to  apply. 

In  response,  the  Commission  does  not 
intend  for  the  change  in  wording  in  the 
proposed  rule  on  the  security  finding  to 
change  the  nature  of  that  standard.  The 
proposed  rule  would  Include  the 
statutory  safety  and  security  findings, 
based  on  section  182  of  the  Atomic 
Energy  Act  for  "adequate  protection  to 
the  health  and  safety  of  the  public"  and 
"accord  with  the  common  defense  and 
security."  42  U.S.C.  2232.  This  is  in 
contrast  to  the  language  in  the  existing 
rule  to  the  effect  that  the  exemption 
must  "not  endanger  life  or  property  or 
the  conmion  defense  and  security."  The 
"not  endanger"  language  in  the  current 
rule  was  never  intended  to  embody  any 
special  standards  for  exemptions  that 
differed  from  the  statutory  standards 
that  licensing  must  provide  adequate 
protection  to  the  health  and  safety  of  the 
public  and  be  in  accord  with  the 
common  defense  and  security.  For  an 
example  of  how  the  "common  defense 
and  secimty"  standard  has  been  applied 
in  the  context  of  an  exemption  request, 
see  In  the  Matter  of  Long  Island 


Lighting  Company  (Shoreham  Nuclear 
Power  Station,  Unit  1),  LBP-B4-45, 20 
NRC  1343, 1400  (October  29. 1984). 

C.  The  "Public  Interest"  Standard  of 
Proposed  §  50.12(a)(1) 

A  number  of  comments  from  the 
industry  addressed  the  "public  interest" 
standard  of  proposed  §  50.12(aKl).  Two 
of  these  commenters,  Duke  Power 
Company,  and  Bishop,  Liberman,  Cook, 
Purcell  &  Reynolds,  recommended  that 
the  "public  interest"  standard  of 
§  50.12(a)(1)  would  be  more 
appropriately  termed  a  "balancing  of  the 
equities"  or  "special  circumstances" 
standard.  These  two  commenters  noted 
that  in  the  Supplementary  Information 
to  the  proposed  rule,  the  Commission 
stated  that  "the  public  interest 
determination  will  consist  of  a 
consideration  of  the  special 
circumstances  that  justify  the 
exemption,"  and  that  the  "determination 
will  be  confined  to  the  equities  of  the 
situation."  50  FR  16508.  Both 
commenters  believed  that  the  "special 
circumstances/balancing  of  equities" 
standard  is  consistent  with  the  NRC 
staff  practice  in  granting  of  exemptions 
and  gives  the  staff  the  necessary 
flexibility  to  evaluate  the  full  range  of 
potential  requests.  Therefore,  they 
recommended  deletion  of  the  "public 
interest"  standard  in  proposed 
§  50.12(a)(1).  A  third  industry 
commenter,  Northeast  Utilities,  also 
endorsed  the  idea  that  a  "special 
circumstances"  standard  is  more 
appropriate  than  a  "public  interest" 
standard  because  it  is  more  in  keeping 
with  traditional  staff  practice.  Baltimore 
Gas  &  Electric  stated  that,  on  this  issue, 
it  preferred  Commissioner  Asselstine's 
version  because  that  version  deleted  the 
"public  interest"  standard.  This 
commenter  believes  that  the  "public 
interest"  standard  is  too  subjective,  and 
no  supporting  guidance  was  given  for  its 
interpretation. 

Both  Ehike  Power  and  Bishop, 
Liberman,  Cook,  Purcell  &  Reynolds 
suggested  that  the  use  of  the  broad 
"public  interest"  language  in  proposed 
§  50.12(a)(1)  could  also  "cloud"  the 
application  of  the  "special 
circumstances"  standard,  citing  the 
Commission's  Shoreham  decision  where 
the  traditional  public  interest  test  was 
expanded  to  include  a  requirement  of 
"exigent  circumstances."  These 
commenters  recommended  that  the 
Commission  refine  the  language  of  the 
proposed  regulation  to  explicitly  define 
the  type  of  assessment  involved  in 
evaluating  exemption  requests,  i.e. 
"public  interest"  or  "special 
circumstances"  stated  as  an  equitable 
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balancing  test,  and  include  a  list  of 
factors  to  be  considered  in  applying  this 
test.  Somewhat  in  contrast,  the  Atomic 
Industrial  Forum  (AIF)  believed  that  the 
Commission  had  selected  the  correct 
general  standards.  Furthermore,  the  AIF 
noted  that  the  "special  circumstances" 
standard  in  S  50.12(a)(2)  of 
Commissioner  Asselstine's  proposal,  50 
FR  16509,  appears  to  be  unnecessary 
because  the  Commission  intends  to 
grant  exemptions  only  in  special 
circumstances.  Another  industry 
commenter,  GPU  Nuclear,  criticized 
Commissioner  Asselstine's  proposal  for 
deleting  the  "public  interest"  standard, 
ajthough  no  further  expanation  was 
offered  as  a  basis  for  this  criticism. 

On  a  related  issue,  Duke  Power 
Company  and  Bishop,  Liberman,  Cook, 
Purcell  &  Reynolds,  asserted  that  the 
situations  in  proposed  S  50.12(a)(2),  in 
which  it  would  be  reasonable  to  grant 
an  exemption,  "gives  the  regulation  a 
slightly  illogical  structure."  This  results 
from  the  specific  situations  of  proposed 
§  50.12(a)(2)  being  used  to  deHne  and 
limit  the  general  standards.  According  to 
these  commenters,  it  would  be  advisable 
to  state  the  special  circumstances 
standard  in  terms  of  a  deHnition,  rather 
than  by  the  limiting  examples  of 
proposed  §  50.12(a)(2).  In  addition,  they 
suggested  that  the  list  of  factors  to  be 
considered  under  the  "public  interest" 
standard  of  proposed  §  50.12(a)(1) 
would  in  many  respects  parallel  the 
specific  situations  of  proposed 
§  50.12(a)(2).  Therefore,  §  50.12(a)(2)  is 
unnecessary,  and  also  deprives  the 
Commission  of  needed  flexibility  in 
considering  exemption  requests. 
However,  these  commenters  requested 
that,  if  the  Commission  does  adopt  the 
approach  set  forth  in  proposed 
§  50.12(a)(2),  §  50.12(a)(2)(vii)  be 
retained  to  provide  for  unanticipated 
circumstances.  Another  industry 
commenter,  GPU  Nuclear  stated  that  the 
addition  of  the  specific  situations  in    ■ 
proposed  S  50.2(a)(12)  does  not  provide 
any  clarity  to  the  exemption  criteria, 
and  merely  adds  more  requirements. 
This  commenter  also  criticized  the 
Commission's  proposal  generally  for  not 
stating  any  more  clearly  than  the 
existing  rule  the  circumstances  for 
which  an  exemption  would  be 
warranted. 

Boston  Edison  stated  that  the 
prescriptive  content  of  the  proposed  rule 
was  too  narrow  and  imposed  more 
stringent  standards  than  the  NRC  staff 
had  used  in  the  past.  Northeast  Utilities 
believed  that  the  seven  criteria  in 
proposed  §  50.12(a)(2)  appear  to 
encompass  most  of  the  relevant  bases 
which  might  be  advanced  in  support  of 


an  exemption  request,  and  endorsed  the 
general  approach  of  Commissioner 
Asselstine,  which  they  characterized  as 
"adopting  two  general  standards  for 
exemptions  rather  than  prescribing 
specific  criteria  to  be  met."  The 
commenter  further  noted  that  the 
specific  list  of  special  circumstances  in 
Commissioner  Asselstine's  proposed 
§  50.12(a)(2)  was  too  narrow  and  didn't 
reflect  all  the  possible  factors  which 
should  be  considered.  Another  industry 
commenter,  Yankee  Atomic,  found 
Commissioner  Asselstine'd  "special 
circumstances"  attractive  in  that  it 
identifies  "safe  harbor"  special 
circumstances  without  excluding  any 
other  circimistances. 

Yankee  Atomic  further  suggested  that 
the  specific  conditions  of  proposed 
§  50.12(a)(2)  and  the  equitable  factors 
cited  in  the  Commission's  Shoreham 
decision,  be  consolidated  under  the 
"public  interest"  standard  in  proposed 
§  50.12(a)(1).  Explicitly  Usting  these 
factors  in  the  text  of  the  regulation 
would,  according  to  this  commenter, 
provide  more  guiance  on  interpreting  the 
"public  interest"  standard.  The 
commenter  also  noted  that  this  would  be 
a  way  of  more  clearly  indicating  that  the 
proposed  rule  was  not  intended  to 
substantially  alter  existing  staff  practice 
in  the  exemptions  area. 

After  careful  consideration  of  the 
public  comments,  and  further  evaluation 
of  the  proposed  rule,  the  Commission 
has  decided  to  delete  the  public  interest 
standard  of  proposed  S  50.12(a)(1).  As 
the  commenters  noted,  the  public 
interest  determination  consists  of  the 
consideration  of  the  special 
circumstances  that  justify  the 
exemption.  Therefore,  "special 
circumstances"  is  a  more  appropriate 
terminology  for  this  standard.  In 
addition,  the  Commission  is  concerned 
that  the  framework  of  the  proposed  rule 
could  be  somewhat  awkward  to 
implement  and  could  result  in 
inefficiency  and  confusion.  In  addition 
to  meeting  the  general  "no  undue  risk" 
and  "public  interest"  standards  of 
proposed  S  50.12(a)(1),  proposed 
S  50.12(a)(2)  requires  that  one  of  several 
specific  conditions  exist  before  an 
exemption  may  be  granted.  These 
conditions  represent  specific 
applications  of  the  general  "public 
interest"  or  "no  undue  risk"  standards  in 
proposed  %  50.12(a)(1).  This  presents  the 
potential  problem  of  determining  the 
extent  to  which  the  analysis  and 
conclusions  on  the  specific  conditions  of 
proposed  S~50.12(a)(2)  will  be  applicable 
in  determining  whether  the  proposed 
§  50.12(a)(1)  standards  have  been  met, 
particularly  whether  any  further 


analysis  is  necessary  at  all  on  the 
general  standard  to  which  the  specific 
situation  appUes.  Although  the 
Commission  believes  that  the 
framework  of  the  proposed  rule  could  be 
implemented,  the  Commission  desires  to 
fashion  the  clearest  and  most  evident 
implementation  process  possible. 
Because  the  factors  that  would  be 
considered  in  determining  whether  the 
"public  interest"  standard  has  been  met 
would  in  large  part,  also  be  considered 
under  the  "special  circumstances" 
standard  in  §  50.12(a)(2)  of  the  final  rule, 
the  deletion  of  the  public  interest 
standard  will  provide  a  clear  framework 
for  implementation  of  the  exemption 
rule  without  sacrificing  any  substantive 
policy  considerations.  The  deletion  of 
the  "public  interest"  standard  in 
proposed  S  50.12(a)(1)  reflects  a 
conclusion  that  an  exemption  would 
always  be  in  the  public  interest,  if 
special  circumstances  are  present,  and 
the  safety  and  security  findings  of 
§50.12(a)(l)  are  made.  However,  the 
Commission  believes  that  the  "public 
interest"  concept  is  still  an  appropriate 
consideration  for  determining  whether 
the  general  special  circumstances 
criterion  in  §  50.12(a)(2)(vi)  has  been  ■ 
met  and  has  added  it  to  the  final  rule. 
The  Commission  emphasizes  that  a 
ftnding  of  "special  circumstances"  only 
defines  the  situations  where  exemptions 
will  be  Qpnsidered.  Even  if  special 
circumstances  are  present  no 
exemption  will  be  granted  unless  the 
fmdings  of  S  50.12(a)(1)  can  be  made. 

As  noted  above,  several  of  the 
commenters  recommended  a  general 
"special  circumstances"  standard, 
rather  than  a  standard  that  is  deHned  by 
specific  criteria.  Although  the 
Commission  has  the  flexibility  to 
consider  unanticipated  circumstances  in 
the  exemptions  area,  it  desires  to 
establish  a  predictable  and  consistent 
exemption  policy.  The  most  effective 
way  to  accomplish  these  objectives  is  to 
establish  standards.  Consequently,  the 
Commission  is  employing  the  specific 
conditions  of  proposed  §  50.12(a)(2)  as 
the  criteria  for  the  "special 
circumstances"  standard  in  §  50.12(a)(2) 
of  the  final  rule.  As  discussed  more  fully 
below,  the  Commission  has  modified 
some  of  the  provisions  of  proposed 
S  50.12(a)(2)  in  response  to  the  public 
comments.  However,  the  final  rule  does 
retain  the  criterion  in  proposed 
S  50.12(A)(2)(vii)  to  retain  the  flexibility 
for  the  Commisson  itself  to  deal  with 
unanticipated  circumstances.  The 
Commission  believes  that  the  "special 
circumstances"  criteria  in  the  Hnal  rule 
do  not  simply  add  more  requirements, 
but  do  in  fact,  add  clarity  to  the 
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exemptions  process  and  provide 
additional  guidance  to  licensees  and  the 
public  on  when  exemptions  may  be 
appropriate.  In  response  to  the 
suggestion  by  Yanlee  Atotnic  that  the 
proposed  rule  is  noil  intended  to 
substantially  alter  the  Commission's 
exemption  policy,  t^e  Commission 
would  agree  that  the  final  rule  does  rely 
substantially  on  existing  staff  practice  in 
the  exemptions  ares.  However,  the  final 
rule  is  also  an  attempt  to  strengthen  the 
Commission's  exeiiption  policy  by 
establishing  more  definitive  standards, 
and  by  providing  for  a  more  systematic 
and  formal  analysis  of  exemption 
requests.  Finally,  tlie  Commission  would 
most  emphatically  disagree  with  the 
assertion  made  by  the  UCS  that  the 
special  circumstam  es  in  proposed 
§  50.12(a)(2)  are  "ci  editions  so  vaguely 
described  or  so  unr  smarkable  as  to 
invite  widespread  t  buse  of  the 
provision."  As  stat^  in  the 
Supplementary  Inf(|rmation  to  the 
proposed  rule,  the  qourts  have  cited 
several  broad  ratio<iales  that  are 
permissible  for  an  ^ency  to  employ  in 
granting  exemption  l  50  FR  16507.  For 
example,  the  D.C.  C  ircuit  in  Wait  Radio 
V.  FCC  noted  that- 


act  out  of  unbridled 
panting  waivers  any 

aspect  of  its 

F.2d  1153. 1157  (D.C 


418 


rulemaking,  to  clari 


The  agency  may  no 
discretion  or  whim  in 
more  than  in  any  otbe  r 
regulatory  function. 
Cir.  1966). 

However,  the  D.C .  Circuit  found  that 
an  exemption  or  w«  iver  provision  could 
legitimately  take  in  o  account 
considerations  of '  liardship,  equity,  or 
more  effective  impli  -mentation  ofoverall 
policy."  Supra  at  11 ».  Certainly,  the 
Commission's  atten  pt,  in  this 


y  its  exemption 


standards  and  to  es:ablish  more 
definitive  criteria,  u  not  an  exercise  of 
"unbridled  discretic  n"  as  asserted  by 
UCS.  The  criteria  of  the  final  rule  are  the 
types  of  considerations  that  would  be 
consistent  with  thode  cited  above  in 
Wait  Radio  and  oth  Br  judicial  decisions. 

D.  The  "Special Circumstances" 
Criteria  in  Proposec  §  50.12(a)(2) 

A  number  of  comi  nenters  addressed 
the  specific  conditio  ns  in  proposed 
§  50.12(a)(2).  As  not  ;d  above,  these 
specific  conditions  i  low  fonn  the  basis 
for  the  "special  circtmstances"  standard 
in  §  50.12(a)(2)  of  the  final  rule.  On  a 
general  matter,  Stor  e  &  Webster 
Engineering  and  GP  J  Nuclear 
recommended  that,  o  the  extent  they 
are  not  already  incorporated,  the 
equities  cited  in  the  Commission's 
Shoreham  decision  ihould  be 
incorporated  into  pi  oposed  S  50.12(a)(2) 


The  equities  cited  ii 


UMI 


Shoreham  were  the 


stage  of  the  facility's  life,  any  financial 
or  economic  hardships,  any  internal 
inconsistencies  in  the  regiilatioo.  the 
applicants  good  faith  eliwi  to  comply 
with  the  regulation  from  which  an 
exemption  is  sought,  the  public  interest 
in  adherence  to  the  Commission's 
regulations,  and  the  safety  significance 
of  the  issues  involved.  Id.  at  1156. 

The  Commission  believes  that  most  of 
these  equities  were  already  reflected  in 
the  specific  conditions  set  forth  in 
proposed  S  50.12(a)(2)  (i)  through  (vi),  or 
could  be  considered  under  the  broader 
category  established  in  prt^xwed 
§  50.12(a)(2)(vii),  and  consequently 
would  be  considered  under  the  "special 
cirounstances"  standard  in  {  50.12(a)(2) 
of  the  final  rule. 

The  law  firm  of  LeBoeuf,  Lamb,  Leiby 
&  MacRae,  representing  several  utilities, 
requested  that  the  Commission  adopt 
Commissioner  Asselstine's  version  of 
proposed  9  50.12(a)(2)(i).  This  version 
would  recognize  inconsistencies 
between  the  regulation  from  which  an 
exemption  was  sought  and  "other 
Commission  requirements,"  emphasis 
added,  as  a  special  circumstance,  rather 
than  the  Commission's  version  which 
only  recognizes  inconsistencies  "with 
other  rules."  Emphasis  added.  The 
commenter  suggested  that  the 
Commission  expand  proposed 
§  50.12(a)(2](i)  to  include  inconsistencies 
with  "other  rules  and  requirements." 
Yankee  Atomic  recommended  that 
proposed  \  50.12(a)(2)(i)  be  revised  to 
include  inconsistencies  with  "other  rules 
of  the  Commission,  with  the  staff's 
interpretation  of  other  rules  or 
requirements,  or  with  other  law."  The 
rationale  for  this  revision  is  that  "***  in 
many  cases  the  Commission's  rules  are 
not  detailed  enough  to  cover  all 
situations,  and  the  staff  is  subsequently 
called  upon  to  use  a  reasonable  amount 
of  guarded  discretion  in  interpreting 
rules." 

The  Commission  agrees  that  proposed 
S  50.12(a)(2)(i)  should  be  revised  to 
recognize  that  exemptions  from  a 
regulation  may  be  necessary  because  of 
conflicts  with  Commission  requirements 
generally,  and  not  only  because  of 
conflicts  with  Commission  regulations. 
Therefore,  the  Commission  has  revised 
S  50.12(a)(2)(i)  in  the  final  rule  as 
follows — 

§  50.12(a}(2](i)— application  of  the 
regulation  in  the  particular  circumstances 
would  be  in  conflict  with  other  rules  or 
requirements  of  the  Commission. 

However,  as  explained  more  fully 
below,  this  modification  only  addresses 
situations  where  an  exemption  from  the 
regulations  is  being  made  considered 
and  does  not  include  situations  where 


relief  is  sought  from  license  conditions 
or  amendments.  The  Commission 
believes  that  the  above  revision  also 
accommodates  the  primary  substance  of 
the  suggestion  made  by  Yankee  Atomic 
However,  the  focus  of  S  50.12(a)(2)(i)  is 
on  inconsistencies  between  the 
regulation  from  which  an  exemption  is 
sought  and  other  Conunission  rules  and 
requirements,  and  not  "other  law"  in 
general.  Although  the  commenter  did  not 
provide  any  examples  of  potential 
inconsistencies  with  "other  law",  if  such 
a' special  circumstance  does  occur,  the 
Commission  could  address  it  under 
S  5ai2(a)(2)(vi)  of  the  final  rule  which 
provides  for  "any  other  material 
circumstance  not  considered  when  the 
regulation  was  adopted."  In  addition, 
the  Commission  does  not  beheve  it 
necessary  to  include,  as  suggested  by 
Yankee  Atomic,  inconsistencies  with 
"staff  interpretations  of  *  *  *  rules  or 
requirements"  because  these  would 
seem  to  be  an  integral  part  of,  and 
reflection  of,  the  Conmiission's 
regulations  and  other  requirements. 

Proposed  S  50.12(a)(2)(ii)  established  a 
special  circumstance  where — 

Application  of  the  regulation  .  .  .  would 
not  serve  the  underlying  purpose  of  the  rule, 
or  is  not  necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Yankee  Atomic  suggested  that  the 
Commission  revise  this  provision  to 
include  situations  where  application  of 
the  regulation  would  result  in  "a  less 
effective  implementation  of  overall 
policy."  According  to  the  commenter, 
this  revision  would  capture  "some  of  the 
language  from  Wait  Radio  and  would 
lessen  the  harshness  of  the  criteria."  The 
commenter  further  noted  that  this 
revision  would  involve  a  balancing 
based  on  whether  overall  poHcy  is  more 
or  less  effectively  implemented. 
According  to  the  commenter,  without 
this  change,  proposed  5  50.12(a)(2)(ii) 
might  result  in  denying  an  exemption  if 
only  some  insignificant  portion  of  the 
underlying  purpose  would  be  served. 

The  relationship  between  the 
suggested  "implementation  of  overall 
policy"  and  the  substance  of  proposed 
§  50.12(a)(2)(ii)  which  addresses  the 
underlying  purpose  of  a  particular 
regulation  is  less  than  clear.  From  one 
perspective,  the  purpose  of  a  rule  does 
serve  to  implement  overall  policy,  and 
consequentiy,  the  existing  text  of  this 
provision  would  already  address  the 
commenter's  concern.  For  another 
perspective,  if  the  commenter  is 
referring  to  some  broader  policy,  then 
the  use  of  proposed  S  50.12|a)(2)(iv), 
which  addresses  situations  where  the 
exemption  would  result  in  benefit  to  the 
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public  health  and  safety,  would  seem 
more  appropriate.  The  Commission 
would  also  note  that  one  of  the 
objectives  of  the  total  exemption  policy 
set  forth  in  this  Tmal  rule  is  to  establish 
criteria  that  would  allow  more  effective 
implementation  of  the  overall  policy  of 
efficient  and  effective  nuclear  safety 
regulation. 

Proposed  Section  50.12(a)(2){iii) 
establishes  a  special  circumstance 
when — 

Alternative  or  compensatory  means  exist 
to  achieve  the  underlying  purpose  of  the 
regulation. 

use  asserted  that  this  provision' 
woiild  "violate"  the  Commission's  policy 
in  10  CFR  2.758(a)  of  the  Commission's 
regulations  which  prohibit  challenges  to 
Commission  rules.  Consequently,  the 
commenter  asserts,  "[e]ach  exemption 
proceeding  could  be  a  forum  for 
relitigation  of  tlie  purpose  of  the  rule 
and  the  acceptable  means  of  achieving 
that  purpose."  This  would  waste  agency 
resources  and  eliminate  all  consistency 
and  reliability  from  the  Commission's 
regulatory  4}rocess.  However,  an 
industry  commenter.  Northeast  Utilities, 
was  supportive  of  this  provision  because 
it  provides  explicit  recognition  that 
generic  regulations  cannot  consider  all 
the  relevant  factors  for  a  particular 
plant  and  that,  in  some  cases,  detailed 
plant  requirements  are  inappropriate 
either  because  they  would  not,  on  a 
given  plant,  achieve  the  intended  end 
result  of  the  regulation,  or  because  there 
are  alternative  and  possible  more 
effective  means  for  achieving  the 
underlying  purpose  of  the  regulation. 

In  considering  these  comments,  it  was 
apparent  that  the  existence  of 
alternative  or  compensatory  measures  is 
also  an  appropriate  consideration  in 
making  the  "no  undue  risk" 
determination  of  §  50.12(a)(1). 
Originally,  the  specific  situations  of 
§  50.12(a)(2)  were  examples  of  either  the 
no  undue  risk  standard  or  the  public 
interest  standard  in  proposed 
§  50.12(aKl).  and  therefore  it  was    * 
appropriate  to  include  "alternative  or 
compensatory  measures"  as  a  special 
condition  under  proposed  §  50.12(a)(2). 
With  the  change  in  focus  in  the  final  rule 
to  "special  circumstances",  alternative 
or  compensatory  measures  are  no  longer 


'  UCS  consistently  referred  to  the  provisions  of 
proposed  {  50.12(a)(2)  as  "Section  A0.\2fb)." 
(Emphasis  added.)  The  Commission  assumed  that 
the  commenter  was  referring  to  proposed 
§  50.12(a)(2).  10  CFR  5ai2[b)  establishes  a  separate 
exemption  procedure  to  permit  the  carrying  out  of 
construction  activities  prior  to  the  issuance  of  a 
construction  permit.  As  noted  in  the  proposed  rule, 
the  S  50.12(b)  procedures  are  not  of  concern  here 
and  are  l«fl  undisturbed  by  this  miemakiqg,  SO  FK 
16507. 


necessary  for  consideration  as  a 
separate  special  circumstance,  and  the 
Commission  has  deleted  this  provision 
from  S  50.12(aK2)  of  the  final  rule. 
However,  alternative  means  of 
compliance  may  be  considered  in 
evaluating  the  special  circumstances 
factors  in  S  50.12(a)(2)(ii)  of  the  final 
rule.  The  detailed  requirements  of  each 
safety  regulation  in  10  CFR  Part  50 
reflect  a  rulemaking  judgment  that 
satisfaction  of  those  detailed 
requirements  is  the  only  way  to  achieve 
the  specific  purpose  of  the  regulation 
without  imposing  unnecessary  hardship 
or  creating  unforeseen  conflicts. 
However,  in  any  particular  case  this 
could  prove  to  be  incorrect,  and  the 
exemption  process  would  permit 
licensees  or  applicants  to  offer 
alternative  ways  of  achieving  the 
purpose  of  the  regulation  without  other 
undesirable  effects.  The  Commission 
does  not  believe  that  this  limited 
application  will  eliminate  consistency 
and  reliability  from  the  regulatory 
process.  In  regard  to  the  UCS  statement 
that  consideration  of  alternative 
mechanisms  would  violate  the 
Commission's  policy  in  10  CFR  2.758,  the 
change  in  focus  in  the  final  rule  to 
"special  circumstances"  makes  it 
consistent  with  the  considerations  the 
Commission  expects  parties  to  address 
in  adjudications  involving  10  CFR  2.758. 
Proposed  §  50.12(a)(2)(iv)  establishes 
a  special  circumstances  when — 

The  exemption  would  result  in  an  overall 
benefit  to  the  public  health  and  safety  that 
compensates  for  any  decrease  in  safety  that 
may  result  &om  the  grant  of  the  exemption. 

UCS  stated  that  this  provision,  as  well 
as  proposed  S  50.12(a)(2)(ii)  of 
Commissioner  Asselstine's  version, 
would  allow  an  applicant  or  licensee  to 
compensate  for  the  decrease  in  safety 
caused  by  an  exemption  by  increasing 
safety  in  some  other  part  of  a  plant's 
design  or  operation.  According  to  UCS, 
this  would  ignore  the  principle  of 
"defense  in  depth."  UCS  characterized 
this  principle  by  stating  that  "[e]ach  of 
the  Commission's  safety  regulations 
ha(s]  a  purpose  in  providing  a 
reasonable  assurance  of  safe  operation 
of  a  nuclear  power  plant."  According  to 
the  commenter,  the  Commission  cannot 
license  a  plant  based  on  some  "overall" 
finding  of  reasonable  assurance,  but 
must  resolve  the  safety  issues  raised  by 
noncompliance  with  each  individual 
standard.  UCS  cited  In  the  Matter  of 
Vermont  Yankee  Power  Corporation 
(Vermont  Yankee  Nuclear  Power 
Station),  ALAB-13B,  3  AEC  520,  529 
(1973)  in  support  of  the  above 
arguments. 


While  compliance  with  all  NRC 
regulations  provides  reasonable 
assurance  of  adequate  protection  of  the 
public  health  and  safety,  the  converse  is 
not  correct,  that  failure  to  comply  with 
one  regulation  or  another  is  an 
indication  of  the  absence  of  adequate 
protection,  at  least  in  a  situation  where 
the  Commission  has  reviewed  the 
noncompliance  and  found  that  it  does 
not  pose  an  "undue  risk"  to  the  public 
health  and  safety.  Furthermore,  the 
Commission  has  never  deHned  the 
concept  of  "defense-in-depth"  to 
preclude  the  granting  of  an  exemption 
from  a  regulation  as  long  as  the 
applicable  exemption  criteria  are  met.  In 
fact,  the  Commission  has  recognized 
that  its  regulations  may  provide  for  the 
possibility  of  exemptions  when  an 
appropriately  high  level  of  safety  is  in 
fact  achieved  and  the  public  interest  is 
served.  See,  In  the  Matter  of  Coiisumers 
Power  Company  (Big  Rock  Point 
Nuclear  Power  Station),  CLI-76-8,  3 
NRC  598,  600  (1976).  The  Appeal  Board 
decision  cited  by  the  commenter, 
Vermont  Yankee,  supra,  concerned  the 
correctness  of  a  Licensing  Board 
decision  allowing  continued  plant 
operation  pending  the  outcome  of  an 
operating  license  proceeding  that  had 
been  reopened  to  consider  one  safety 
issue.  In  affirming  the  Licensing  Board 
decision,  the  Appeal  Board  did  state 
that  "reactors  may  not  be  licensed 
imless  they  comply  with  all  applicable 
standards,"  id.  at  529,  and  ttiat — 

It  cannot  be  argued  that,  even  though  the 
reactor  does  not  comply  with  the  criteria,  it 
should  receive  an  unrestricted  full-power, 
full-term  license  on  the  ground  that  there  is 
reasonable  assurance  that  it  can  operate 
without  adversely  affecting  the  public  health 
and  safety.  Id. 

However,  no  exemption  request  was 
involved  in  this  case,  and  the  above 
statements  of  the  Appeal  Board  were 
not  made  in  the  context  of  applying  the 
exemption  criteria  embodied  in  the 
Commission's  regulations.  Rather,  the 
issue  in  Vermont  Yankee  was  whether 
the  licensee  had  complied  with  a 
particular  regulation.  Furthermore,  the 
Appeal  Board,  with  a  slight 
modification,  upheld  the  Licensing 
Board's  decision  to  allow  continued 
operation.  In  summary,  the  Commission 
believes  that  the  effect  of  an  exemption 
on  total  facility  safety  is  appropriate  for 
consideration  as  a  special  circumstance. 

Three  comments  addressed  proposed 
§  50.12(a)(2)(vii)  which  establishes  a 
general  category  of  special 
circumstances  for — 

Any  other  material  circumstance  not 
considered  when  the  regulation  was  adopted. 
If  such  condition  is  relied  on  exclusively  for 
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yegis 

(4(2)  of 


the 


satisfying  paragraph  (a|(2)  of  this  section, 
exemption  shall  not  be  granted  until  the 
Executive  Director  for  I  )perations  has 
consulted  with  the  Con  mission. 

Duke  Power  reque  tted  that  some 
guidance  be  containfd  in  the 
Supplementary  Infortnation  to  the  final 
rule  on  the  extent  of  the  consultation 
process  between  theJExecutive  Director 
for  Operations  (EDCM  and  the 
Commission.  The  comsultation 
anticipated  by  this  provision  would 
consist  of  submitting!  the  proposed  staff 
action  on  an  exemption  request,  which 
is  based  solely  on  this  provision,  to  the 
Commission  for  determination  of 
whether  the  particular  fact  situation 
constitutes  a  special  fcircumstance 
within  the  meaning  off  this  provision.  If 
the  Commission  makes  an  affirmative 
finding  on  this  issue,  jthe  staff  will  then 
determine  if  the  othel  standards  of 
S  50.12(a)  are  met,  and  act  accordingly 
on  the  exemption  req  iiest. 

Two  other  commer  ters,  Baltimore  Gas 
4  Electric,  Yankee  Al  omic  Electric 
Company,  addressed  the  substance  of 
this  provision.  Baltimore  Gas  &  Electric 
requested  that  the  pri  ivision  be 
expanded  to  allow  th » introduction  of 
any  other  material  in  ormation  which 
could  support  the  exe  mption  request 
and  to  include  the  evi  iluation  of  factors 
which  had  been  cons  dered  when  the 
regulation  was  adopt  td  but  may  not 
have  received  the  lev  ?/  of  consideration 
necessary.  To  implem  ent  this 
suggestion.  Baltimore  Gas  &  Electric 
reconunended  the  following  wording — 

There  is  present  any  o  ther  material 
circumstance  which  cie^ly  supports  the 
request  for  exemption  otf  which  may  not  have 
been  fuUy  considered  in  the  context  of  the 
requested  exemption  wli  en  the  regulation 
was  adopted. 

In  a  similar  vein,  Y<  nkee  Atomic 
recommended  that  this  provision  be 
revised  to  allow  the  (»nsideration  of 
material  circumstances  not  carefully 
considered  when  the  Regulation  was 
adopted  or  any  other  tnaterial 
circimistances  which  fare  substantially 
different  from  those  m  hich  had  been 
carefully  considered  ifi  the  rulemaking 
proceeding.  According  to  this 
commenter,  this  revision  would  allow 
the  Commission  to  co  isider  the  "novel 
proposal"  rationale  ol  Industrial 
Broadcasting  Co.  v.  ^VC  437  F.2d  680 
(D.C.  Cir.  1970).  Withdut  such  a  revision, 
"a  utiUty  which  presents  a  novel 
proposal  might  be  der  ied  an  exemption 
on  the  grounds  that  th  b  circumstance 
was  somewhat  althou  jh  not  fully 
considered."  The  com  nenter  further 
dtated  that  such  a  rev  sion  is 
particularly  important  1 
nuclear  power  plants 


to  operators  of 
ike  Yankee 


Atomic,  whose  plants  "have  an  overall 
good  safety  record,  are  of  small  size, 
and  are  remote  from  population 
centers."  According  to  die  commenter.  it 
is  these  operators  who  are  most  likely  to 
seek  exemptions  based  on  "novel 
proposals." 

In  response,  the  Commission  does  not 
deem  it  advisable  to  include  the 
consideration  of  whether  a  material 
circumstance  was  "fully"  or  "carefully" 
considered  in  the  text  of  the  final  rule. 
Enough  judgment  and  difficulty  is 
already  involved  in  determining  whether 
the  particular  fact  situation  constitutes  a 
"material  circumstance  not  considered 
when  the  regulation  was  adopted," 
without  trying  to  determine  whether  it 
was  "fully"  or  "carefully"  considered. 
However,  in  making  a  determination 
under  §  50.12(a)(2)(vi)  of  the  final  rule 
(redesignated  from  §  50.12(a)(2)(vii)  of 
the  proposed  rule),  the  Commission 
anticipates  that  it  will  of  necessity  have 
to  consider  the  extent  to,  and  manner  in 
which,  the  circumstances  were 
considered  in  the  rulemaking  proceeding 
in  order  to  determine  whether  this 
special  circumstance  is  present.  In 
addition,  the  Commission  does  not 
believe  it  necessary  to  include  in  this 
provision  such  consideration  as  "any 
other  material  circumstance"  or  "any 
other  material  circumstances  which  are 
substantially  different  fixim  those  which 
had  been  carefully  considered  in  the 
rulemaking  proceeding."  Such 
considerations  would  seem  to  already 
be  covered  under  either  the  other 
special  circumstances  in  §  50.12(a)(2}  or 
under  the  criterion  in  S  50.12(a)(2)(vi)  of 
the  final  rule  for  "any  other  material 
circumstance  not  considered  when  the 
regulation  was  adopted."  Finally,  in 
response  to  the  Yankee  Atomic 
comment  on  "novel  proposals,"  the 
Commission  does  not  believe  that  the 
"special  circumstances"  criteria  of 
§  50.12(a)(2)  would  preclude 
consideration  of  such  a  proposal. 

A  number  of  industry  commenters, 
LeBoeuf,  Lamb.  Leiby  &  MacRae, 
Baltimore  Gas  4  Electric,  Isham,  Lincoln 
4  Beale  (representing  Commonwealth 
Edison),  and  Yankee  Atomic 
recommended  that  the  special 
circumstances  criteria  include  the 
consideration  of  undue  hardship  or 
excessive  costs.  Such  a  provision  would 
be  similar  to  §  50.12(a)(2](iii)  in 
Commissioner  Asselstine's  version 
which  established  a  special 
circumstance  whenever — 

Compliance  would  result  in  undue  hardship 
or  other  costs  that  are  significantly  in  excess 
of  those  contemplated  when  the  regulation 
was  adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  other  similarly 
situated. 
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These  commenters  recommended  that, 
althrough  financial  hardships  would  be 
considered  under  the  "public  interest" 
standard  of  proposed  S  50.12(a)(1),  it 
should  also  constitute  a  "special 
circumstance"  under  proposed 
§  50.12(a)(2).  This  recommendation  is 
based  on  the  fact  that  undue  hardship  or 
excessive  costs  have  traditionally 
formed  the  basis  for  exemptions  granted 
by  the  Commissioo,  by  administrative 
agencies  in  general,  and  are  clearly 
contemplated  by  the  judicial  decisions 
on  the  permissible  scope  of  agency 
exemption  criteria. 

The  Commission  agrees  that  undue 
hardship  or  excessive  costs  would 
constitute  an  appropriate  "special 
circumstance."  particularly  in  light  of 
the  deletion  of  the  "public  interest" 
standard  in  proposed  §  50.12(a)(1).  The 
final  rule  has  been  revised  accordingly. 
Because  the  "undue  hardship  or 
excessive  costs"  criterion  would  now 
cover  the  situations  contemplated  in 
proposed  §  50.12(a)(2)(v)  on  the 
treatment  of  the  licensee  or  applicant  in 
a  manner  substantially  different  than 
similarly  situated  applicants  or 
licensees,  the  Commission  has  deleted 
this  provision  from  the  final  rule. 

One  commenter,  Stone  4  Webster 
Engineering  Corporation,  recommended 
that  the  Commission  adopt 
§  50.12(a)(2)(iv)  of  Commissioner 
Asselstine's  proposal,  which  established 
a  special  circumstance  whenever — 

A  compliance  issue  is  raised  late  in  the 
licensing  review  that  cannot  be  fully  resolved 
in  a  timely  fashion  despite  good  faith  efforts. 

According  to  the  commenter,  "(tjhis  is 
a  significant  and  not  infrequent 
circumstance,  e.g.,  a  new  rule,  and 
should  be  incorporated  in  the  proposed 
rule."  Another  commenter,  LeBoeuf, 
Lamb,  Leiby  4  MacRae,  was  critical  of 
this  provision  in  Commissioner 
Asselstine's  version,  because  it  provided 
only  a  very  limited  recognition  of  the 
need  for  schedular  exemptions. 
According  to  this  commenter. 
Commissioner  Asselstine's 
§  50.12(a)(2)(iv)  is  limited  to 
"compliance  issues"  "raised  late  in  the 
licensing  review,"  which  the  commenter 
characterized  as  "undefined  and 
ambiguous  terms."  Finally,  the 
commenter  noted  that  Commissioner 
Asselstine's  finding  would  be 
conditioned  upon  "good  faith  effort^." 
The  commenter  did  not  feel  that  any  of 
these  limitations  had  any  apparent 
relationship  to  the  public  health  and 
safety,  but  "appear  simply  to  be 
roadblocks  to  the  timely  issuance  of 
operating  licenses."  A  third  commenter, 
Isham.  Lincoln  4  Beale,  stated  that 
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i  50.12(a)(2](iv]  of  Commissioner 
Asselstine's  version  recognizes  a  real 
and  substantial  problem  often  faced  by 
licensees.  However,  this  conunenter 
believed  that  the  soliftion  to  the  problem 
is  to  recognize  that  a  compliance  issue 
raised  relatively  late  in  the  NRC  license 
review  process  may  result  in  undue 
hardship  and  excessive  cost.  The 
implications  of  this  comment  would 
seem  to  be  that  compliance  issues  raised 
late  in  the  licensing  review  could  be 
addressed  under  the  special 
circumstance  of  "undue  hardship  or 
excessive  cost" 

The  Commission  does  not  see  the 
need  to  include  S  50.12(a](2)(iv)  of 
Commissioner  Asselstine's  proposal  in 
the  special  circumstances  criteria  of  the 
final  rule.  Proposed  S  50.12(a)(2)(vi) 
(redesignated  as  §  50.12(a](2)(v]  in  the 
final  rule],  which  establishes  a  special 
circumstance  for  cases  where  the 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation,  adequately  covers  these 
situations.  Alternatively,  the 
Commission  agrees  with  the  commenter 
who  suggested  that  such  situations 
might  also  be  covered  by  the  special 
circumstance  for  undue  hardship  or 
excessive  cost. 

Two  commenters,  Bishop,  Liberman, 
Cook,  Purcell  &  Reynolds,  and  Northeast 
Utilities,  addressed  the  possibility  of 
including  such  factors  as  compliance 
with  plant  performance  design 
objectives  established  in  safety  goals  or 
in  the  integrated  plant  safety  review 
concept  as  special  circumstances. 
Specifically,  Northeast  Utilities 
recommended  that  the  following  text  be 
included  as  §  50.12(a)(2)(viii) — 

It  is  demonstrated  to  the  satisfaction  of  the 
Commission  through  an  integrated  plant 
safety  review  that  compliance  with  the 
regulation  should  not  be  required  for  the 
particular  facility. 

The  commenter  suggested  tha't  the 
Commission's  Integrated  Safety 
Assessment  Program  (ISAP)  would 
support  such  a  special  circumstance. 
The  commenter  cited  the  Commission 
Paper  on  ISAP  indicating  that  following 
the  review  of  existing  regulatory 
requirements  at  a  particular  plant,  "the 
subsequent  integrated  assessment 
process  would  likely  cause  some  of  the 
deferred  NRC  requirements  to  be 
modified  or  deleted  on  a  plant-specific 
basis."  U.S.  Nuclear  Regulatory 
Commission,  "Integrated  Safety 
Assessment  Program,"  SECY-84-133 
(March  23, 1984)  \  The  commenter 


'Documents  referenced  in  this  notice  are 
available  for  inspection  or  copying  for  a  fee  at  the 
NRC's  Public  Document  Room  at  1717  H  Street 
NW..  Washington.  DC. 


implied  that  these  modifications  or 
deletions  would  be  accomplished 
through  the  Commission's  exemption 
process. 

The  commenter  also  noted  that  a 
similar  special  circumstance  could  be 
established  for  the  safety  goal  concept 
Bishop,  Liberman,  Cook,  Purcell  & 
Reynolds  elaborated  on  this  idea  by 
suggesting  that  a  plant-specific 
exemption  could  be  justified  based  on  a 
quantitative  assessment  of  overall 
power  plant  design  and  the  potential 
risks  to  pubhc  health  and  safety.  As  an 
example,  the  commenter  offered  the 
situation  where  an  assessment  of  plant 
design  may  demonstrate  that  regulatory 
compliance  is  unnecessary  to 
satisfactorily  protect  public  health  and 
safety  from  undue  risk.  This  conclusion 
could  be  based  upon  a  showing  that 
there  would  be  no  imdue  risk,  because 
the  risk  of  reactor  core  damage  as  a 
restilt  of  a  particular  noncompliance  will 
not  exceed  the  plant  performance  design 
objectives  established  in  safety  goals. 

The  Commission  recognizes  that 
implementation  of  a  safety  goal 
program,  and  the  ISAP  program,  may 
demonstrate  compliance  with  the  "no 
undue  risk"  portion  of  the  exemption 
equation.  The  Commission  would  also 
note  that  ISAP  is  still  at  the  pilot- 
program  stage,  and  that  the  Commission 
has  not  yet  established  the  final  safety 
goal  implementation  program.  In  regard 
to  ISAP,  the  Commission  believes  that, 
at  this  stage  of  the  process,  it  is  more 
appropriate  to  implement  the  results  of 
the  ISAP  program  within  the  specific 
framework  of  ISAP,  rather  than  through 
the  Commission's  general  exemptions 
policy.  Any  adjustments  necessary  to 
ISAP  to  reflect  the  revision  of  the 
Commission's  exemption  policy  will 
have  to  be  considered  in  the  context  of 
that  program.  In  regard  to  the  safety 
goal,  the  Commission  has  noted  that  the 
safety  goals  are  a  supplement  to,  but  do 
not  supplant,  the  regulations.  Therefore, 
although  the  safety  goals  can  assist  in 
the  review  of  exemption  requests,  they 
should  not,  in  and  of  themselves 
constitute  a  special  circumstance. 

Two  industry  commenters,  Northeast 
Utilities  and  Bishop,  Liberman.  Cook, 
Purcell  &  Reynolds,  urged  the 
Commission  to  include  a  provision  in 
the  specific  situations  of  proposed 
§  50.12(a](2]  for  an  exemption  where 
generic  regulations  impose  a  backfit  that 
is  not  justified  on  a  plant-specific  basis. 
The  rationale  for  this  proposal  is  that 
although  a  new  regulation  may  l>e 
justified  under  the  Commission's  backfit 
procedures  on  a  generic  basis,  there  may 
be  individual  plants  where  the  backfit 
standard  is  not  met.  These  plants  should 


be  entitled  to  an  exemption  from  the 
applicable  regulation. 

The  Commission  does  not  believe  that 
it  is  appropriate  or  advisable  to 
establish  a  special  circumstance 
specifically  directed  at  the  backfit 
standard.  The  Commission  has 
addressed  this  issue  in  the  final  rale  on 
backfitting.  50  FR  38097,  38101. 
September  2a  1985,  and  further 
discussion  here  is  unnecessary. 

E.  Temporary  Noncompliances 

Virtually  all  of  the  industry 
commenters  objected  to  the 
Commission's  intention  to  end  the 
practice  of  granting  temporary 
noncompliances  for  near-term  operating 
plants.  As  noted  in  the  Supplementary 
Information  to  the  proposed  rule,  for  a 
typical  power  reactor  under  operating 
license  review,  the  NRC  staff  normally 
would  recognize  that  while  the  plant 
was  ready  for  low  power  operation, 
power  ascension  or  even  initial  full 
power  operation,  the  plant  might  not 
fully  comply  with  each  and  every  NRC 
regulation.  In  these  circumstances, 
"noncompliances"  were  typically  dealt 
with  by  Ucense  conditions  requiring 
compliance  before  proceeding  to  a 
particular  power  level  or  by  a  particular 
time.  The  effect  on  safety  of  such 
"temporary  noncompliances"  was 
evaluated  by  the  staff  and  discussed  in 
the  staff  safety  evaluation  report  In 
situations  where  the  noncomphance 
would  be  corrected  in  a  relatively  short 
time  and  did  not  prevent  a  finding  of 
adequate  safety,  the  staff  would 
condition  the  operating  license  so  that 
the  requirements  must  be  met  at  a  later 
time  or  before  a  particular  power  plant 
level  was  reached.  However,  the  staff 
did  not  expressly  consider  or  grant  an 
exemption  under  S  50.12(a)  for  these 
temporary  noncompliances.  In  the 
Supplementary  Information  to  the 
proposed  rule,  the  Commission  noted  its 
intent  to  eliminate  the  practice  of 
allowing  a  licensee  to  defer  compliance 
without  expressly  granting  an 
exemption  under  §  50.12(a). 

The  industry  comments  on  this 
proposal  can  best  be  summarized  in  the 
following  excerpt  from  the  Bishop. 
Liberman,  Cook,  Purcell  &  Reyoidds 
comment  letter — 

There  is  no  particular  language  in  the 
proposed  rule,  however,  which  would 
specifically  mandate  this  change  in  practice. 
Moreover,  as  a  practical  matter,  we  do  not 
believe  the  change  is  necessary  or  desirable. 
Where  compliance  with  a  regulation  for  low 
power  operation  makes  no  technical  sense,  or 
presents  no  undue  risk,  an  exemption  request 
should  hot  l>e  necessary.  A  certain  amount  of 
flexibility  should  be  assumed  in  the 
regulations,  i.e.,  compliance  should  not  be 
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required  for  a  level  pf  operation  for  which  the 
regulation  has  no  effect  or  serves  no  purpose. 
The  traditional  licease  condition  approach 
avoids  unnecessary  exemption  paper  work 
and  prevents  potential  licensing  delays  which 
could  result  from  n0n-compliances  which  are 
a  relatively  normal  part  of  the  evolution  of 
the  plant.  Moreoveii  because  the  Staff  has 
used  the  "no  undue  risk"  in  establishing 
acceptable  license  qonditions,  the  license 
conditions  provide  0)e  same  level  of  public 
protection  as  wouldl  exemptions. 

Duke  Power  ofl  ered  its  experience  in 
the  licensing  of  iti  \  Catawba  1  Unit  to 
illustrate  the  pote  itial  problems  of 
requiring  all  temp  orary  noncompliances 
to  be  evaluated  ui  ider  the  exemption 
criteria  rather  than  being  dealt  with  as 
license  conditions .  Duke  Power  asserted 
that  the  approach  used  in  Catawba,  of 
requiring  a  specific  exemption  from  each 
regulatory  provision  for  which 
compliance  was  licking,  did  not  make 
technical  sense  ai)d  delayed  fuel  load 
for^approximately  two  weeks. 

lenters  questioned 
ton  did  not  even 
practice  of  granting 
ipliances"  has 
explicit  regulatory  support  in  10  CFR 
50.57(b).  This  regulation  provides  that — 

(e]ach  operating  license  will  include 
appropriate  provisicfis  with  respect  to  any 
uncompleted  items  df  construction  and  such 
limitations  and  conditions  as  are  required  to 
assure  that  operatioh  during  the  period  of 
completion  of  such  items  will  not  endanger 
public  health  and  safety. 

The  Atomic  Industrial  Forum  asserted 
that  nothing  in  the  proposed  rule 
modifies  §  50.57(b|.  and  the  AIF 
interprets  the  prooosed  rule  as 
permitting  the  staff  to  proceed  under 
§  50.57(b)  withoutlthe  need  to  obtain  a 
§  50.12(a)  exemptiJDn. 

The  Conunissioi  I's  rationale  for  ending 
the  past  practice  (  f  granting  temporary 
noncompliances  t  irough  license 
conditions  is  twof  ild — to  ensure  that  all 
exemptions  from  t  le  regulations  are 
formally  and  systi  matically  evaluated 
and  documented,  i  md  to  ensure  that 
relief  from  the  reg  ilations  is  based  on 
clear  regulatory  ai  ithority.  Contrary  to 
what  has  been  suj  gested  by  the 
commenters,  the  C  ommission  has  not 
relied  on  10  CFR  5  ).57(b)  in  issuing 
"noncompliances,' '  and  in  fact,  the 
regulatory  authori  y  for  this  practice  had 
been  unspecified,  n  contrast,  the  use  of 
§  50.12(a),  in  all  a  ses  where  compliance 
with  the  regulatiol  s  cannot  be  had,  will 
provide  clear  regu  atory  authority  for 
exemption  relief.  J  Jthough  the  literal 
wording  of  S  50.57  b),  read  apart  from 
the  other  provisioi  s  of  10  CFR  50.57. 
would  seem  to  suf  port  the  commenters' 
interpretation,  the  Commission  has  not 
used  S  50.57(b)  in  his  manner,  and  the 
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history  of  the  provision  and  its 
relationship  to  the  other  parts  of  10  CFR 
50.57.  would  indicate  that  it  cannot  be 
used  in  the  manner  suggested  by  the 
commenters.  The  predecessor  to  the 
current  S  50.57(b)  was  the  provisional 
operating  license  provisions  originally 
promulgated  as  10  CFR  50.57  (a)  through 
(e),  establishing  the  criteria  and 
procedures  for  the  issuance  of  a 
provisional  operating  license.  25  FR 
8712.  Sept.  9. 1960.  The  provisional 
operating  license  was  established  to 
allow  an  orderly  and  expeditious 
transition  from  a  construction  permit  to 
an  operating  license  in  cases  where — 

•  The  evidence  would  not  support  a 
finding  of  completion  of  construction,  or 

•  Where  it  was  desirable  to  obtain 
further  experience  before  issuing  the  full 
operating  license. 

Specifically,  the  provisional  operating 
license  was  used  to  allow  fuel  loading 
and  low  power  testing  to  take  place 
before  the  issuance  of  the  full  operating 
license.  In  order  to  ensure  that  the 
public  health  and  safety  were  protected 
during  the  term  of  the  provisional 
operating  license,  §  50.57(c),  the  , 
corresponding  provision  to  S  50.57(b}  in 
the  existing  rule,  authorized  the 
Commission  to  include  in  the 
provisional  operating  license — 

.  .  .  Appropriate  provisions  with  respect  to 
any  uncompleted  items  of  construction  or 
other  matters  covered  by  provisional 
findings. 

These  provisional  findings,  set  forth  in 
§  50.57(a)  addressed  the  following 
issues — 

•  Construction  of  the  facility  has 
proceeded  and  there  is  reasonable 
assurance  that  the  facility  will  be 
completed  in  conformity  with  the 
construction  permit  and  the 
Commission's  regulations. 

•  Reasonable  assurance  exists  that 
activities  authorized  by  the  provisional 
operating  license  can  be  conducted 
without  endangering  public  health  and 
safety  and  that  such  activities  can  be 
conducted  in  compliance  with  the 
regulations. 

•  The  applicant  is  technically  and 
financially  qualified. 

•  Proof  of  financial  protection  was 
furnished. 

•  There  is  reasonable  assurance  that 
the  facility  will  be  ready  for  initial 
loading  with  nuclear  fuel  within  90  days 
from  the  date  of  issuance  of  the 
provisional  operating  license. 

In  1970,  S  50.57  was  amended  to 
eliminate  the  provisional  operating 
license,  to  establish  the  standards  for 
the  isstlance  of  a  full-term  operating 
license  currently  in  S  50.57(a),  and  to 
provide  for  the  imposition  of  license 


conditions  currently  in  §  50.57(b).  35  FR 
5317,  March  31, 1970.  In  promulgating 
this  rule,  the  Commission  stated  that  the 
requirements  for  the  issuance  of  a  full 
operating  license  were  "largely  the 
same"  as  those  which  had  been  required 
for  a  provisional  operating  license. 
Because  the  findings  were  largely  the 
same,  the  Commission  did  not  believe 
that  there  was  a  need  for  a  provisional 
operating  license.  Significantly,  although 
utility  commenters  on  the  proposed  rule 
had  requested  the  Commission  to  state 
that  the  provisional  operating  license 
and  full  operating  license  requirements 
were  the  same,  the  Commission  did  not 
agree  with  the  industry  interpretation. 
One  respect  in  which  the  standards  are 
different  is  that  for  the  issuance  of  a 
full  operating  license,  S  50.57(a)  now 
requires  that  "construction  of  the  facility 
has  been  substantially  completed", 
rather  than  the  provisional  operating 
license  finding  that  "construction  of  the 
facility  has  proceeded,  and  there  is 
reasonable  assurance  that  the  facility 
will  be  completed."  In  promulgating  the 
new  rule,  the  Commission  also  retained 
the  provision  which  authorized  the 
Commission  to  include  appropriate 
provisions  in  the  operating  license  with 
respect  to  any  uncompleted  items  of 
construction  to  assure  that  operation 
during  the  period  of  the  completion  of 
such  items  vnll  not  endanger  public 
health  and  safety.  The  Commission  was 
merely  retaining  a  provision,  similar  to 
that  in  the  provisional  operating  license 
procedures,  which  would  allow  the 
imposition  of  conditions  on  the  full 
operating  license  for  any  imcompleted 
items  of  construction.  However,  all  of 
the  findings  of  §  50.57(a)  must  have  been 
made,  including  substantial  completion 
of  construction,  before  S  50.57(b)  would 
be  applicable.  The  provisions  of 
S  50.57(b)  must  be  read  in  conjunction 
with  the  provisons  of  S  50.57(a).  Finally, 
shortly  after  the  promulgation  of  the 
current  SS  50.57(a)  and  50.57(b),  the 
Commission  promulgated  the  present 
version  of  S  50.57(c)  to  allow  for  low 
power  operation.  36  FR  886,  May  14, 
1971.  The  interpretation  urged  by  the 
commenters,  would  also  not  be 
consistent  with  the  promulgation  of 
§  50.57(c) 

In  order  to  use  an  approach  consistent 
with  existing  regulatory  authority,  and 
to  ensure  a  documented  and  systematic 
consideration  of  exemption  requests,  the 
Commission  will  permit  temporary 
noncompliance  if  appropriate  under 
SS  50.12(a)  or  50.57(b).  Any  scheduler 
exemptions  for  near-term  operating 
licenses  must  be  accompanied  by  the 
formal  findings  required  by  10  CFR 
50.12(a).  However,  for  these  near-term 
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operating  licenses,  the  Commission  will 
coutinue  to  provide  schedular  relief 
under  10  CFR  50.57(b)  through 
temporary  noncompliances  for  any 
uncompleted  construction  activities 
remaining,  provided  that  the 
Commission  can  find,  pursuant  to  10 
CFR  50.57(a),  that  construction  is 
substantially  complete.*  This  is  within 
the  scope  and  intent  of  10  CFR  50.57(b). 
Both  the  schedular  exemptions  and  the 
schedular  rehef  for  near-term  operating 
licenses  will  be  doctunented  by  license 
conditions  and  addressed  in  the  Safety 
Evaluation  Report.  No  revision  of  the 
regulatory  text  has  been  made  to 
implement  these  changes  because  the 
Commission  is  merely  affirming  what  is 
required  by  the  existing  regulations. 
Finally,  the  Commission  would  note  that 
it  is  not  imsympathetic  to  the  need  of 
flexibility  in  applying  its  regulations  at 
lower  power  levels.  The  Commission 
staff  is  currently  evauating  a  rulemaking 
that  would  provide  for  such  flexibility. 

F.  Relationship  to  Other  Commission 
Regulatory  Actions 

Stone  &  Webster  Engineering 
Corporation  noted  that  a  large  number 
of  Commission  regulations  are  "criteria 
oriented  without  specifying  a  means  to 
accomplish  the  underlying  intent  of  the 
regulation."  The  commenter  requested 
that  the  Commission  not  interpret  the 
exemption  rule  to  require  exemptions 
when  a  ".  ,  .  non-standard  method  is 
used  as  an  alternative  means  of 
compliance  other  than  that  specified  in 
guidance  documents."  On  a  related 
issue,  Duke  Power  and  Isham,  Lincoln  & 
Beale,  specifically  addressed  the  issue 
of  regulatory  guidance.  Both 
commenters  criticized  the  staff  practice 
of  requiring  a  license  applicant  to 
request  exemptions  from  NRC 
"requirements"  contained  in  the 
Standard  Review  Plan,  regulatory 
guides,  or  other  guidance  documents. 
Isham,  Lincoln  &  Beale  believed  this  to 
be  an  inappropriate  and  unnecessary 
use  of  the  exemption  requirements 
because  the  failure  to  meet  these 
"requirements"  often  is  a  result  of  a 
change  in  NRC  staff  interpretation  and 
not  a  change  in  the  underlying     ., 
regulation. 

The  Commission  recognizes  that  some 
Commission  regulations  are  broadly 
framed  and  susceptible  of  various 


'A  schedular  exemption  Is  granted  under 
{  S0.12(a)  for  those  items  of  temporary 
noncompliance  which  would  prevent  the  NRC  from 
finding  that  construction  is  substantially  complete 
under  {  S0.57(a).  Schedular  relief  is  granted  under 
i  50.57(b)  for  those  minor  items  of  temporary 
noncompliance  remaining  after  the  NRC  has  made  a 
fmding  that  construction  is  substantially  complete 
under  }  50.S7(a). 


methods  of  compliance.  Compliance 
with  the  regulations  is  guided  by  the  use 
of  regulatory  guides,  branch  technical 
positions,  and  the  standard  review  plan. 
Such  guidance,  however,  does  nut  have 
the  force  and  effect  of  a  regulation.  The 
Commission  also  recognizes  that 
acceptable  methods  of  compliance  may 
change  over  time  based  on  staft  and 
Ucensee  experience.  If  what  Stone  & 
Webster  referred  to  as  a  "non-standard" 
alternative  method  of  compliance  is 
outside  the  scope  of  previous 
interpretations  on  acceptable  methods 
of  compliance,  or  the  method  currently 
acceptable  to  the  staff,  an  exemption 
from  the  regulation  may  or  may  not  be 
required.  Under  the  existing  regulatory 
framework,  an  applicant  or  license  may 
demonstrate  that  an  alternative  method 
of  satisfying  the  regulation  is 
acceptable.  FaiUng  such  a 
demonstration,  an  exemption  would  be 
necessary.  The  revisions  to  the 
exemption  provisions  which  are  the 
subject  to  this  rulemaking  would  not 
change  this  regulatory  framework. 

Stone  &  Webster  Engineering  stated 
that  the  proposed  rule  only  applies  to  10 
CFR  Part  50  and  also  noted  that  an 
Appeal  Board  decision  in  the  Shoreham 
proceeding  held  that  an  exemption 
request  to  10  CFR  Part  50  did  not 
constitute  an  exemption  request  to  10 
CFR  Part  73.  In  the  Matter  of  Long 
Island  Lighting  Co.  (Shoreham  Nuclear 
Power  Station,  Unit  1),  ALAB-800,  21 
NRC  386  (February  21, 1985).  This 
commenter  recommended  that  the 
Commission  consider  the  need  for 
"similar  and  consistent  language 
throughout  its  regulations."  In  response, 
the  Commission  agrees  that  exemptions 
from  the  provisions  of  each  part  of  the 
regulations  must  be  evaluated  and 
granted  under  the  exemption  provisions 
contained  in  that  part.  Therefore,  a 
request  for  a  Part  73  or  a  Part  20 
exemption  would  have  to  be  evaluated 
under  S  73.5  or  §  20.501,  respectively. 
The  Commission  has  considered  the 
need  to  revise  other  parts  of  its 
regulations  to  correspond  to  the  criteria 
in  S  50.12(a).  Because  the  majority  of 
exemption  situations  arise  in  the  context 
of  the  10  CFR  Part  50  requirements,  the 
Commission  has  determined  that 
revisions  to  other  parts  of  the 
regulations  are  not  necessary  at  this 
time. 

On  a  related  point,  the  relationship 
between  the  general  exemption  criteria 
in  §  50.12(a)  and  other  provisions  in  Part 
50  that  contain  speciflc  exemption 
criteria  or  alternative  methods  of 
compliance,  the  Commission  would 
emphasize  that  §  50.12(a)  is  the 
exemption  provision  that  applies 


generally  to  the  provisions  of  10  CFR 
Part  50.  If  another  regulation  in  Part  50 
provides  for  specific  exemption  relief,  or 
for  alternative  methods  of  compliance, 
the  criteria  of  the  specific  regulation  are 
the  appropriate  considerations.  If  the 
exemption  criteria  in  the  specific 
regulation  are  met,  the  rule  has  been 
complied  with,  and  no  exemption  under 
§  50.12(a)  is  necessary.  It  is  only  in  those 
cases  where  the  specific  exemption  or 
alternative  compliance  criteria  cannot 
be  satisfied,  that  the  application  of  the 
general  criteria  in  S  50.12(a)  will  be 
'appropriate.  If  the  specific  exemption 
criteria,  or  the  alternative  methods  of 
compliance,  can  be  satisfied,  there  is  no 
need  to  also  satisfy  the  criteria  of 
i  50.12(a). 

The  AIF  requested  clarification  on  the 
relationship  of  the  proposed  rule  to  the 
ShoUy  amendment  process,  and  to  the 
"living  schedule"  concept  Public 
Service  Gas  &  Electric  also  requested 
information  relevant  to  the  Sholly 
process.  Georgia  Power  requested 
clarification  on  the  relationship  of  the 
exemptions  rule  to  requirements,  which 
the  commenter  characterized  as  licensee 
"commitments",  often  made  by  a 
licensee  to  perform  a  particular  activity, 
such  as  modification  of  facilities  during 
a  particular  period  or  prior  to  a 
particular  date. 

The  final  rule  applies  solely  to 
exemptions  from  the  Commission's 
regulations.  It  does  not  apply  to  relief 
from  license  conditions  or  amendments, 
technical  specifications,  or  other 
licensee  "commitments."  The  "living 
schedule"  involves  the  application  of  a 
plant-specific  license  requirement,  and 
therefore,  is  not  covered  by  the 
exemptions  rule. 

G.  Policy  Statement  Versus  Rule 

GPU  Nuclear  suggested  that  the 
Commission,  as  an  alternative  to  the 
proposed  rule,  may  want  to  issue  a 
pohcy  statement  that  provides  guidance 
on  interpretation  of  the  "public  interest" 
standard.  In  issuing  the  proposed  rule, 
the  Commission  did  consider  the  use  of 
a  PoUcy  Statement  to  clarify  the 
exemption  process.  The  Commission 
rejected  this  approach,  believing  that 
rulemaking  would  be  the  more 
appropriate  approach  for  formalizing  the 
exemption  process. 

IV.  The  Final  Rule 

Section  50.12(a)(1).  Section 
50.12(a)(1)  of  the  final  rule  authorizes 
the  Commission  to  grant  exemptions 
which — 

are  authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and  safety. 
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and  are  consisteqt  with  the  cammoD  defense 
and  security. 

As  in  the  exij  ting  rule,  an  exemption 
must  be  "authoi  ized  by  law."  Apart 
from  the  very  f{  ct  of  granting  the 
exemption  reli^  itself,  the  granting  of 
the  exemption  oannot  be  in  violation  of 
other  applicablt  laws,  such  as  the 
Atomic  Energy  Act  or  the  National 
Environmental  Policy  Act. 

In  a  departuTf  from  the  text  of  the 
existing  rule,  th^  final  rule  requires  a 
exemption  will  not 
lie  risk  to  the  public 

and  would  be 
the  common  defense 
and  security."  lliese  standards  provide 
an  explicit  recotnition  of  traditional 
staff  practice  in  evaluating  the  safety 
implications  of  1 1  particular  exemption. 
As  noted  above  it  is  anticipated  that  the 
evaluation  of  "no  undue  risk"  will 
consider  such  fa  ctors  as  the  type  of 
plant  operation  :ontempIated  (fuel 
loading,  low  poi  irer  testing,  power 
ascension,  or  fui  I  power  operation),  the 
length  of  time  that  the  exemption  would 
be  in  effect,  the  existence  of  alternative 
means  of  compl^nce  or  compensatory 
measures,  and  ojlher  safety  factors.  The 
Commission  believes  that  the  "not 
endanger"  langiiage  in  the  current  rule 
was  never  intended  to  embody  any 
special  standaros  for  exemptions  thai 
differed  from  the  statutory  standards 
that  licensing  m«st  provide  adequate 
protection  to  th^  health  and  safety  of  the 
public  and  be  in  accord  with  the 
common  defens^  and  security.  The  ~no 
undue  risk"  starjdard  of  the  final  rule  is 
a  refinement  of  |he  statutory  standard 
that  reflects  cur^nt  staff  practice  in  the 
exemptions  area . 

As  discussed  i  >arlier.  the  "public 
interest"  stands;  d  of  the  proposed  rule 
has  been  delete( . 

Section  50.12(t  i)(2).  Section  50.12(aJ(2) 
of  the  final  rule  \  provides  that  the 
Commission  wil  not  consider  granting 
an  exemption  ur|less  special 
circumstances  afe  present.  Special 
circumstances  are  present  whenever — 
(i)  Application  of  the  regulation  in  the 
particular  circuif  stances  would  be  in 
conflict  with  oth^r  rules  or  requirements 
of  the  Commissii  >n;  or 

(ii)  Applicatioi  i  of  the  regulation  in  the 
particular  circun  istances  would  not 
serve  the  underl  ring  purpose  of  the  rule 
or  is  not  necessa  ry  to  achieve  the 
underiying  purpdse  of  the  rule;  or 

(iii)  Complian(  e  would  result  in  undue 
hardship  or  othe '  costs  that  are 
significantly  in  encess  of  those 
contemplated  wl^en  the  regulation  was 


adopted,  or  that 


ire  significantly  in 


excess  of  those  i  icurred  by  others 
similarly  situatef  ; 


JMI 


(iv)  The  exemption  would  result  in 
benefit  to  the  public  health  and  safety 
that  compensates  for  any  decrease  in 
safety  that  may  result  from  the  grant  of 
the  exemption;  or 

(v)  The  exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  or  applicant 
has  made  good  faith  efforts  to  comply 
with  the  regulation;  or 

(vi)  There  is  present  any  other 
material  circumstance  not  considered 
when  the  regulation  was  adopted  for 
which  it  would  be  in  the  public  interest 
to  grant  an  exemption. 

These  circumstances  represent 
situations  in  which  the  Commission 
believes  it  would  be  reasonable  to  grant 
an  exemption,  provided  that  the  general 
standards  of  S  50.12(a)(l]  are  also  met. 
The  circumstances  were  selected  on  the 
basis  of  exemption  criteria  that  have 
been  noted  by  the  courts  with  approval 
(hardship,  equity,  more  effective 
implementation  of  overall  policy, 
circumstances  substantially  different 
from  those  considered  in  the  rulemaking 
proceeding)  and  on  the  basis  of 
examples  from  past  Commission 
exemption  practice  where  the 
circumstances  underlying  the  exemption 
appeared  to  be  relevant  and  appropriate 
for  exemption  relief.  The  Commission's 
objective  in  adding  50.12(a)(2)  is  to 
impose  limits  on  the  type  of  exemption 
requests  that  can  be  granted,  and 
thereby  reaffirm  and  strengthen  the 
existing  NRC  pwlicy  and  practice  of 
evaluating  and  granting  exemptions  in  a 
judicious  and  discriminating  manner. 

Section  50.12(a)(2)(i)  would  address 
those  situations  where  application  of  a 
regulation  in  a  particular  circumstance 
would  be  in  conflict  with  other  rules  or 
requirements  of  the  Commissicm.  This 
provision  is  designed  for  those 
situations  where  an  applicant  or 
licensee  would  be  in  the  anomalous 
position  of  satisfying  two  or  more 
conflicting  requirements. 

Section  50.12(a)(2)(ii)  would  address 
those  situations  where  apphcation  of  the 
regulations  in  the  particular 
circumstance  is  not  necessary  to 
achieve,  or  would  not  serve,  the 
underlying  purpose  of  the  nile.  This 
would  include  those  situations 
considered  in  requests  for  exemptions 
under  10  CFR  2.758(b),  where 
circumstances  peciiliiir  to  that  case,  as 
opposed  to  any  alleged  generic 
inadequacy  of  the  regulatioa  may  result 
in  the  frustration  of  the  underlying 
purpose  of  the  rule.  For  example,  see.  In 
the  Matter  of  Pacific  Gas  and  Electric 
Company  (Diablo  Canyon  Nuclear 
Power  Plant,  Units  1  and  2).  ALAB-653. 
16  NRC  55  (1981);  In  the  Matter  of 
Metropolitan  Edison  Company  (Three 


Mile  Island  Nuclear  Station,  Unit  No.  1). 
CU-80-16, 11  NRC  674  (1980);  In  the 
Matter  of  Duke  Power  Company 
(Catawba  Nuclear  Station,  Units  1  and 
2),  CU-75-9.  2  NRC  180  (1975).  It  must 
be  understood  here  that  the  underiying 
purpose  of  the  rule  should  be  something 
more  specific  than  achieving  adequate 
safety  protection.  Otherwise  all  of  the 
safety  requirements  in  10  CFR  Part  50 
become  subject  to  open  litigation,  and 
the  exemption  process  becomes  open 
ended.  Rather,  the  specific  objective  of 
-the  regulation  must  be  ascertained  from 
the  rule  itself  or  the  underlying 
rulemaking  proceeding  (for  example,  the 
specific  purpose  of  10  CFR  S  5a46  would 
be  assuring  a  coolable  core  during  and 
after  postulated  loss-of-coolant 
accidents). 

Section  50.12(a)(2)(iii)  addresses  those 
situations  where  compliance  would 
result  in  undue  hardship  or  otlier  costs 
that  are  signifrcantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated.  This  is  intended  to 
provide  equitable  treatment  to 
applicants  or  licensees  ytho,  because  of 
some  unusual  circumstance,  are  affected 
in  a  manner  different  than  that  of  other 
similarly  situated  licensees  or 
applicants.  For  example,  see  In  the 
Matter  of  Duke  Power  Company 
(Catawba  Nuclear  Station.  Units  1  and 
2).  CLI-75-9.  2  NRC  180  (1975). 

Section  50.12(a)(2)(iv)  would  address 
situations  where  the  exemption  would 
result  in  benefit  to  health  and  safety  that 
compensates  for  any  decrease  in  safety 
that  may  result  from  the  grant  of  the 
exemption. 

Section  50.12(a)(2)(v)  establishes  a 
condition  where  the  exemption  would 
provide  only  temporary  relief  bom  the 
applicable  regulation.  This  would  cover 
the  so-called  "schedular"  exemptions 
where  the  relief  sought  is  limited  to  a 
specific  amount  of  time  or  until  a 
specific  event  occurs. 

The  applicant's  good  faith  efforts  to 
comply  with  the  required  schedule 
would  be  one  of  the  factors  considered 
in  determining  whether  this  special 
circumstance  exists. 

Section  50.12(a)(2)(vi)  establishes  a 
category  of  any  other  material 
circumstances  not  considered  when  the 
regulation  was  adopted.  Although  the 
Commission  believes  that  the  conditions 
in  §5  50.12(a)(2)(i)  through  50.12(a)(2)(v) 
will  cover  most  requests  in  which  an 
exemption  could  reasonably  be  granted, 
9  50.12(a)(2)(vi)  recognizes  that  there 
may  be  circumstances,  which  could  not 
have  been  foreseen  in  developing  the 
conditions  in  {  50.12(a)(2)(i)  through 
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50.12(a)(2)(v),  in  which  it  would  be 
equitable  to  provide  relief  from  the    ^„.. 
regulations.  In  these  cases,  after 
documentation  of  the  material 
circumstances  not  considered  when  the 
regulation  was  adopted,  a  determination 
that  the  exemption  would  be  in  the 
public  interest,  and  meeting  the  general 
criteria,  including  "no  undue  risk,  in 
S  50.12(a)(1),  an  exemption  could  issue. 
However,  this  provision  would  also 
require  the  Executive  Director  for 
Operations  to  consult  with  the 
Commission  before  the  exemption  could 
be  granted. 

The  Commission  notes  that  because 
the  criteria  in  §  50.12(a)(2)  will  now 
include  consideration  of  hardships  or 
unusual  di^iculties.  as  well  as  the  level 
of  safety,  it  is  deleting  the  provision 
from  existing  §  50.12(a)  on  additional 
requirements  for  exemptions  from  the 
ft'acture  toughness  requirements  of  10 
CFR  Part  50,  Appendices  G  and  H.  A 
corresponding  deletion  has  been  made 
to  10  CFR  50.60(b). 

Finding  of  No  Significant  Environmental 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore  the  Conmiission 
has  determined  that  it  will  not  prepare 
an  environmental  impact  statement  for 
this  action.  The  final  rule  modifies  that 
criteria  and  procedures  for  the 
consideration  of  exemption  requests 
under  10  CFR  Part  50.  The  adoption  of 
such  criteria  and  procedures  does  not 
have  an  environmental  impact  in  and  of 
itself.  The  potential  environmental 
impact  of  a  specific  exemption  will  be 
evaluated,  as  appropriate,  in  the  context 
of  the  specific  request  for  an  exemption. 
The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  have 
been  incorporated  into  the  regulatory 
analysis  for  this  rulemaking.  The 
availability  of  the  regulatory  analysis/ 
environmental  assessment  is  noted 
under  Regulatory  Analysis,  infra.  No 
other  related  environmental  documents 
are  relevant  to  this  determination. 

Paperworic  Reduction  Act 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150-0011. 


Regulatory  Analysis 

The  Conmiission  has  prepared  a 
regulatory  analysis  on  this  final  rule. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives,  as  well  as 
the  environmental  assessment, 
considered  by  the  Conunission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  1717  H 
Street  NW.  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from:  F.X.  Cameron.  Office  of  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  ' 
DC  20555,  Telephone:  301-492-8689. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  final  rule  primarily 
affects  commercial  power  reactor 
licensees  and  license  applicants,  none  of 
whom  constitute  a  "small  entity." 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information,  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection,  Reactor  siting 
criteria,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  50. 

PART  SO— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  103. 104. 161, 182. 163. 186, 
189,  68  Stat.  936.  937,  948,  953.  954,  955.  956.  as 
amended  sec.  Z34.  83  Stat.  1244.  as  amended 
(42  U.S.C.  2133.  2134,  2201.  2232.  2233.  2236. 
2239.  2282);  sees.  201.  202.  206.  88  Stat.  1242, 
1244, 1246  as  amended  (42  U.S.C.  5841,  5842. 
5646,  unless  otherwise  noted. 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Sections  50.57(d).  50.58.  50.91,  and  50.92  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2071, 
2073  (42  U.S.C.  2133.  2239).  Section  50.78  also 
issued  under  sec.  122,  68  Stat.  939  (42  U.S.C. 
2152).  Section  50.80-50.81  also  issued  under 
sec.  184.  68  Stat.  954.  as  amended  (42  U.S.C. 
2234).  Sections  50.100-50.102  also  issued 
under  sec.  186.  66  Stat.  955  (42  U.S.C.  2236). 

For  the  purposes  of  sec.  223,  66  Stat.  958,  as 
amended  (42  U.S.C.  2273).  S§  50.10  (a),  (b). 
and  (c).  50.44,  50.46.  50.48,  50.54.  and  50.80(a) 
are  issued  under  sec.  161b,  68  Slat.  948,  as 
amended  (42  U.S.C.  2201(b)):  §S  50.10  (b)  and 


(c)  and  50.54  are  issued  under  sec.  1611,  68 
Stat.  949.  as  amended  (42  U.S.C.  2201(i)):  and 
S§  50.55(e).  50.59(b).  50.70,  50.71,  50.72.  50.73, 
and  50.78  are  issued  under  sec.  161o,  68  StaL 
950.  as  amended  (42  U.S.C.  2201(o)). 

2.  In  S  50.12,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  50.12    Specific  exemptions. 

(a)  The  Commission  may,  upon 
application  by  any  interested  person  or 
upon  its  own  initiative,  grant 
exemptions  from  the  requirements  of  the 
regulations  of  this  part,  which  are — 

(1)  Authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security. 

(2)  The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  Special 
circumstances  are  present  whenever — 

(i)  Application  of  the  regulation  in  the 
particular  circumstances  conflicts  with 
other  rules  or  requirements  of  the 
Commission;  or 

(ii)  Application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule:  or 

(iii)  Compfiance  would  result  in  undue 
hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  significantiy  in 
excess  of  those  incurred  by  others 
similarly  situated;  or 

(iv)  The  exemption  would  result  in 
benefit  to  the  public  health  and  safety 
that  compensates  for  any  decrease  in 
safety  that  may  result  from  the  grant  of 
the  exemption;  or 

(v)  The  exemption  would  provide  only 
temporary  relief  from  the. applicable 
regulation  and  the  licensee  or  applicant 
has  made  good  faith  efforts  to  comply 
with  the  regulation;  or 

(vi)  There  is  present  any  other 
material  circumstance  not  considered 
when  the  regulation  was  adopted  for 
which  it  would  be  in  the  public  interest 
to  grant  an  exemption.  If  such  condition 
is  relied  on  exclusively  for  satisfying 
paragraph  (a)(2)  of  this  section,  the 
exemption  may  not  be  granted  until  the 
Executive  Director  for  Operations  has 
consulted  with  the  Commission. 


3.  In  S  50.60,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  50.60    Acceptance  criteria  for  fracture 
prevention  measures  for  lightwater  nuclear 
power  reactors  for  normal  operation 

(b)  Proposed  alternatives  to  the 
described  requirements  in  Appendices  G 
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and  H  of  this  part  < 
may  be  used  when 
granted  by  the  Conimission 
§50.12 

Dated  at  Washingti^, 
December,  1985. 

For  the  Nuclear  Re^latoiy 
Samual  J.  Chilk. 
Secretary  of  the 
(FR  Doc  85-29512  Fil^d  12-11-AS;  &-45  am] 
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portions  thereof 
in  exemption  is 
under 

1.  D.  C.  this  6th  day  of 
Commission. 


Coaui  lisaion. 


FEDERAL  ELECTION  COMMISSION 
IICFRCtLl 
(Notic*  1985-13] 
Tecnnicsl  AinendiiMiils 

agency:  Federal  Election 
action:  Final  rule; 
amendments. 


Commission, 
technical 


r.  The  Fed*  ral  Election 

Commission  is  publishing  today 
technical  amendmetits  to  its  regulations 
in  Title  11  of  the  Code  of  Federal 
Regulations.  These  (ihanges  are  necessry 
because  the  Commission  moved  to  a 
new  location  on  November  25. 1985. 
EFFECTIVE  DATE:  Detember  12. 1985. 
FOM  FURTHEll  MFOf^lATION  CONTACT: 
Ms.  Susan  E.  Propp^r,  Assistaat  General 
Counsel,  999  E  Street.  NW.,  Washington. 
DC  20463.  (202)  52^44143  or  (800)  424- 
9530. 


SUPnAKNTARV  IM  ORMATION:  On 

November  25, 1985 1  he  Commission 
began  its  move  to  a  new  location.  The 
technical  amendme  its  published  in  this 
notice  revise  Parts  1  through  9039  in 
Chapter  1  of  Title  li  of  the  Code  of 
Federal  Regulatioiu  to  change  the 
Commission's  address  to  that  of  its  new 
location  at  999  E  Sti  eet,  NW., 
Washington,  DC  20463. 

Because  these  amendments  are 
technical,  they  are  not  substantive  rules 
requiring  notice  and  comment  under  the 
Administrative  Prooedure  Act,  5  U.S.C. 
553,  or  submission  tp  Congress  pursuant 
to  2  U.S.C.  438(d)  01^26  U.S.C.  9009(c) 
and  9039(c).  These  Amendments  are. 
therefore,  made  effe  ctive  December  12. 
1985. 

List  of  Subjects  m  1  i  CFR  Chapter  1 

Elections,  Candid  ites,  Political 
committees,  Organi;  lation  and  functions 
(government  agencies). 

For  the  reasons  s^t  out  above.  Parts  1 
through  9039  in  Chabter  I  of  Title  11  of 


the  Code  of  Federal 


amended  by  removi  ig  the  words  "1325 
K  Street,  NW.,  Was  lington.  D.C.  20463" 
and  inserting  in  the!  r  place,  the  words 


Regulations  are 


"999  E  Street,  NW.,  Washington,  DC 
20463"  in  the  foUowing  places: 

(a)  11  CFR  1.3(b) 

(b)  11  CFR  1.4(a) 

(c)  11  CFR  2.2 

(d)  11  CFR  4.5(aK4)(i) 

(e)  11  CFR  4.5(a)(4Kiv) 

(f)  11  CFR  4.7(a) 

(g)  11  CFR  4.7(b) 
(h)  11  CFR  4.8(c) 
(i)  11  CFR  5.5(a) 
(j)  11  CFR  5.5(c) 
(k)  11  CFR  6.103(b) 
(1)  11  CFR  6.170(dK3j 
(m)  11  CFR  6.170(i) 
(n)  11  CFR  100.9 

(o)  11  CFR  100.19(a) 
(p)  11  CFR  102.2(a) 
(q)  11  CFR  104.2(b) 
(r)  11  CFR  104.3(d)(5) 
(s)  11  CFR  111.4(a) 
(t)  11  CFR  111.15(a) 
(u)  11  CFR  111.16(c) 
(v)  11  CFR  112.1(e) 
(w)  11  CFR  112.3(d) 
(x)  11  CFR  9002.3 
(y)  11  CFR  9008.2(a) 
(z)  11  CFR  9032.3 

Authority:  2  U.&C  { 1 438(8)  and  437d(8); 
28  U.S.C.  9009(b)  and  9039(b). 

CertiiRcation  of  No  Effect  Pursuant  to 
5  U.S.C  605(b)  (Regulatory  Flexibility 
Act). 

I  certify  that  the  attached  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  basis  for  this  certification 
is  that  no  new  requirements  would  be 
imposed  on  any  small  entities  as  a  result 
of  these  rules. 

Dated:  December  5, 1985. 
John  Wanen  McGairy, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  85-29382  Filed  12-11-85:  8:45  amj 

BMXINO  COOC  f71S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[AirsfMca  Docket  Na  tS-AW^M) 

Alteration  of  the  Santa  Roea,  CA, 
Transition  Area 

AGENCY:  Federal  Aviation 
Administration,  Transpmlation. 
ACTKNC  Correction  to  final  rule. 

summary:  On  October  31. 1985  (50  FR 
45402),  the  Federal  Aviation 
Administration  (FAA)  amended  the 
transition  area  at  Santa  Rosa, 
CaUfomia.  This  amendment  was 
necessary  to  provide  controlled  airspace 
for  aircraft  executing  Standard 


Instrument  Approach  Procedures  (SIAP) 
at  Sonoma  County  Airport.  In  the 
description  of  the  airspace  amendment, 
the  term  "counter  clockwise"  was 
inadvertently  replaced  with  the  term 
"clockwise."  This  action  will  correctly 
describe  the  transition  area. 

EFFECTIVE  DATE:  0901  GMT.  March  13, 
1986. 

FOft  FURTHER  INFORMATKM  CONTACT 

Bill  Reidy,  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration  (FAA).  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (213)  297-118a 

SUPPt.EMENTARY  INFORMATION: 

History 

On  August  12, 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulation8i(14  CFR  Part  71)  to  expand 
the  Santa  Rosa,  California,  Transition 
Area  (50  FR  32441).  This  change  to  the 
transition  area  is  necessary  to  contain 
the  proposed  amendment  to  the  ILS 
Runway  32  Standard  Instrument 
Approach  Procedure  (SIAP)  developed 
for  Sonoma  County  Airport  in  controlled 
airspace.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook~7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
expand  the  700  foot  transition  area  to 
contain  the  proposed  amendment  to  the 
ILS  Runway  32  SIAP  at  Sonoma  County 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 
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List  of  Subject*  in  M  CFR  Part  71 

Transition  areas. 

Adoptioo  of  Um  Aaaendineiit 

PART  71-(  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  foHows: 

Aoifaority:  40  V.SJZ.  1348(a),  13S4(a),  ISK); 
Executive  Order  10664.-  49  U.S.C  106(g) 
(Revised  Pub.  L.  97^149.  Jaiiuanr  12, 1963):  14 
CFRll.ee. 

§71.181    [AnMiKtedl 

2.  Section  71.181  is  amended  as 
follows: 

Santa  Rosa,  CA— [Revised] 

'That  airspace  extendtBg  uf»«*rd  bam.  700 

feet  above  the  surface  beginning  at  lat. 
38''27'40"  N.,  long.  122°44'20"  W.;  thence 
counter  clockwise  via  the  5-niile  radios  arc  of 
the  Sonoma  County  Airport  (lat.  3«*30'30'  N, 
long.  122'48'45-  W.);  to  lat.  xrx'W  N.,  long. 
122°48'40"  W.;  to  lat.  38^'30"  N..  long. 
122*47'30''  W,-  to  lat  38'2B'20"  N..  long. 
122°4a'20"  W.;  thenee  to  the  point  of 
beginning." 

Issued  in  Los  Angeles,  Cahfomia,  on 
November  27, 1985. 
DeWitte  T.  Lanvson,  fr., 
Acttng  I>irector,  Western-Pacific  Region. 
|FR  Doc.  85-29430  Filed  12-11-85;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16CFRPart4 

Commercial  Practices;  Organization, 
Procedures,  and  Rules  of  Practice 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Commission  has  revised 
§  4.9  of  its  Rules  of  Practice  and 
Procedure  to  clarify  and  reorganize  the 
rule  to  reflect  current  procedures  and  to 
enable  the  public  to  identify  more  easily 
publicly  accessible  documents.  In 
addition,  the  Commission  is  amending 
§  4.1(c}  of  its  Rules  to  conform  with 
changes  being  made  to  §  4.9. 
EFFECnvE  DATE:  December  12. 1985. 
FOR  nWTHER  INFORMATION  CONTACT: 
Nancy  Kantrowitz,  (202)  523-3906, 
Office  of  General  Counsel,  Federal 
Trade  Commission,  6th  Street  and 
Penasylvania  Avenue  NW.»  WasbingtOD, 
DC  20580. 


8UPPIEMCWTARV  iMFONMATlONc  Several 
substantive  changes  have  been  made 
from  the  fonaer  Raie  4 Jl  First  1 4J|a) 
now  specifies  that  no  one  may  obtain 
documents  which  are  not  on  the  pubbc 
record  except  in  accordance  with  the 
Commission's  Rules  of  Practice.  Second, 
§  4.9(b](l)iii)  provides  that  the  votes  of 
every  Conmisstcner  shaU  be  placed  on 
the  public  record  "in  all  matters  of 
public  record,  including  matters  of 
public  record  decided  by  notatiooal 
voting."  Formerly.  §  4^b)(2)  provided 
that  the  Commissioner's  votes  woitld  be 
made  public  "in  every  agency 
proceeding."  The  change  to  this  section 
was  made  to  clarify  Commission 
procedure.  The  CommissioB  wiU  place 
on  the  public  record  a  statement 
identifjriDg  those  matters  of  public 
record  when  the  Commissioners'  votes 
are  placed  on  die  public  record. 

In  additira  to  the  above  dianges.  a 
few  ddetions  have  been  made  from  the 
old  rule.  For  example,  the  revised  role 
omits  language  in  the  old  Rde  4 J(b)(21) 
which  states  that  infonnatioa  exempt 
from  disclosure  under  (t  4.10(a)(2), 
4.10ia)(4).  or4.10(aX7)  will  nc4  be  placed 
on  the  p«^lic  record  with  clearance 
requests  filed  by  former  empiojrees  for 
authorization  to  pairticipate  m 
Commission  proceedings.  By  specifying 
only  three  exemptions,  the  old 
S  4.9(b](21)  suggested  that  information 
falling  under  other  exemptioos  in  Rule 
4.10  would  necessarily  be  placed  on  the 
public  record. 

Although  the  names  of  parties  under 
investigation  are  exempt  frcnn 
mandatory  disclosure  under  Rale 
4.10(a)(5)(i).  the  Commisaian  decided  in 
1977  not  to  delete  the  names  of  the 
investigated  parties  when  their 
identities  are  revealed  in  clearance 
requests  and  petitions  to  lisiit  at  quasfa 
compulsory  process.  See  42  PR  64435 
(1977).  Revised  Rule  4.9(b)(10)(ii)  makes 
it  clear  that  other  information  which  is 
exempt  from  mandatory  disclosure 
under  Rule  4.10  will  not  be  placed  on  the 
public  record  routinely. '  We  have  also 
deleted  a  portion  of  S  4.9(b)(5)  of  the  old 
rule  to  clarify  that  petitions  requesting 
the  Commission  to  take  law 
enforcement  acticm  are  not  placed  on 
the  public  record.  It  is  Commission 
policy  to  protect  the  identities  of  both 
the  petitioners  and  the  targets  of  a 
potential  investigation. 

Two  provisions,  1 4.9(b)(9)(i)  and 
§  4.9(c),  have  been  added  to  Rule  4.9, 
and  these  provisions  merely  explain 
current  Commission  procedure. 

The  remaining  changes  are  technical 
and  are  not  intended  to  change  current 


'  A  confonaiag  emendtaeiU  kat  bean  mttdt  tc 
Rule  4.1(c). 


practice.  For  example,  some  of  the 
langoage  in  i  4.9(b)(7Ki)  differs  from  the 
language  in  the  former  f  4.9(b)fl3). 
These  changes  are  intended  to  darify 
that  when  compliance  reports 
concerning  divestitures  retired  by 
Commission  order  are  snbinttted  to  tfie 
Commission,  the  submitting  party  aray 
request  confidentiaKty  for  each  report  at 
the  time  it  is  submitted.  Absent  sadt  a 
request,  all  such  compKance  reports  are 
placed  on  the  pubKc  record  after  the 
Commission  has  approved  the  last 
divestitmv  required  by  a  particular 
order,  fai  addition,  paragraph  4.9(b)(2)p) 
specifies  that  advisory  opinions  by  both 
the  staff  and  the  Commission  are  placed 
on  toe  pubKc  record.  Under  the  present 
Commission  pohcy,  both  tjrpes  of 
advisory  opinions  are  placed  or  die 
public  record.  The  new  language  states 
this  poKcy  more  directly  than  the  former 
langnage  in  Rule  4.9(b)(ll),  which  simply 
stated  that  "any"  such  advice  would  be 
put  on  the  pubUc  record,  ^mitarly, 
paragraph  4.9fb)(4]  (i)  and  (ii)  specify 
that  both  initial  rulings  and  full 
Commission  rulings  on  petitions  to  limit 
or  quash  compulsory  process  are  pieced 
on  the  public  record  as  are  closing 
letters  in  initial  phase  and  full  phase 
investigations. 

Rule  4.9  is  a  rule  of  agency 
organization,  procedure  or  practice  and 
it  is  being  amended  without  notice  and 
comment.  5  U.S.C.  553(b)(A). 

List  of  Sublets  in  16  CFR  Part  « 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Privacy,  Sunshine  AcL 

PART4— [AIMENDEO] 

For  the  reasons  given  in  the  preamble 
above.  Part  4  of  Tide  16  of  the  Code  d 
Federal  Regulations  is  amended  a« 
follows: 

1.  The  authority  citation  for  16  CFR 
Part  4  continues  to  read  as  follows^ 

Authority:  5  U.S.C  552;  IS  U.S.C.  46(g). 

2.  The  Commission  revises  16  CFR  4.9 
to  read  as  follows: 

§4.8    Public  Records. 

(a)  General.  (1)  All  records  of  the 
Commission  are  available  for  public 
inspection  and  copying  either  routinely 
or  upon  request  except  to  the  extent  that 
they  are  exempt  by  law  from  mandatwy 
public  disclosure  and  are  described  in 
§  4.10  of  this  part 

(2)  Records  diat  are  exempt  frtrni 
disclosure  or  are  otherwise  not 
available  from  the  Commission's  public 
record  may  be  made  available  for 
inspection  and  copying  only  upon 
request  imder  the  procedures  set  forth  m 
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S  4.11  of  this  part,  c  r  as  provided  in 

§S  4.10(dHg).  4.13.  and  4.15(b)(3)  of  this 
part,  by  the  Chainn  m  under  9  5.12(c)  of 
this  chapter,  or  by  t  le  Commission. 

(b)  Categories  of  public  Records.  The 
public  records  of  the  Commission  that 
are  routinely  availaple  for  inspection 
and  copying  includi  (except  as  provided 
in  paragraph  (c)  of  I  liis  section): 

(1)  Commission  C  rganization  and 
Procedures  (16  CFR  Part  0  and  §§4.14- 
4.15. 4.17).  (i)  A  OUT  ant  index  of 
opinions,  orders,  statements  of  policy 
and  interpretations.iadministrative  staff 
manuals,  general  instructions  and  other 
public  records  of  th4  Commission; 

(ii)  A  current  record  of  the  final  votes 
of  each  member  of  the  Commission  in  all 
matters  of  public  record,  including 
matters  of  public  record  decided  by 
notational  voting:    j 

(iii)  Descriptions  of  the  Commission's 
organization,  including  descriptions  of 
where,  from  whom,  end  how  die  public 
may  secure  information,  submit 
documents  or  requests,  and  obtain 
copies  of  orders,  decisions  and  other 
materials;  ] 

(iv)  Statements  of  Uie  Commission's 
general  procedures  and  policies  and 
interpretations,  its  nonadjudicative 
procedures,  its  rulesFof  practice  for 
adjudicative  proceedings,  and  its 
miscellaneous  rules,  including 
descriptions  of  the  nbtiu^  and 
requirements  of  all  formal  and  informal 
procedures  availabli  \,  and 

(v)  Reprints  of  the  principal  laws 
under  which  the  Cor  unission  exercises 
enforcement  or  admj  uistrative 
responsibilities. 

(2)  Industry  Guida  nee  (16  CFR  1.1- 
1.6).  (i)  Any  advice,  advisory  opinion  or 
response  given  and  inquired  to  be  made 
public  under  55  1.4  dnd  2.41  (d)  or  (H  of 
this  chapter  (whethef  by  the 
Commission  or  die  stafQ.  togeflier  wiUi  a 
statement  of  supporting  reasons; 

(ii)  Industry  guides,  digests  of 
advisory  opinions  and  compliance 
advice  believed  to  be  of  interest  to  die 
public  generally  andkjther 
administrative  interpretations; 

(iii)  Transcripts  of  hearings  in  all 
industry  guide  proceedings,  as  well  as 
*vritten  statements  filed  widi  or 
forwarded  to  the  Commission  in 
connection  widi  the*  proceedings;  and 

(iv)  Petitions  filed  Kith  the  Secretary 
of  the  Commission  fqr  the  promulgation 
or  issuance,  amendment,  or  repeal  of 


CFR  1.7-1.97)  (i) 


industry  guides 

(3)  Rulemaking  (16 
Petitions  filed  with  tl  e  Secretary  of  the 
Commission  for  the  F  romulgation  or 
issuance,  amendmen :,  or  repeal  of  rules 
or  regulations  tvithin  the  scope  of  55  1.7 
and  1.21  of  this  chapl  er,  and  petitions 
for  exemptions; 


JMI 


(ii)  Notices  and  advance  notices  of 
proposed  rulemaking  and  rules  and 
orders  issued  in  rulemalcing  proceedings; 
and     . 

(iii)  Transcripts  of  hearings  of  all 
rulemalcing  proceedings,  as  well  as 
written  statements  filed  with  or 
forwarded  to  the  Commission  in  * 

connection  with  these  proceedings. 
[A]  Investigations  (16  CFR  2.7).  (i) 
Petitions  to  limit  or  quash  compulsory 
process  and  the  rulings  thereon, 
requests  for  review  by  the  full 
Commission  of  those  rulings,  and 
Commission  rulings  on  such  requests; 
and 

(ii)  Closing  letters  in  initial  phase  and 
full  phase  investigations. 

(5)  Adjudicative  Proceedings  and 
Litigated  Orders  (16  CFR  3.1-3.24. 3.31- 
3.55.  4.7).  (i)  The  pleadings  and 
prehearing  conferences  (to  the  extent* 
made  available  under  5  3.21(d)), 
motions,  certifications,  orders,  and  the 
transcripts  of  hearings  (including  public 
conferences),  testimony,  oral  arguments, 
and  other  material  made  a  part  thereof, 
and  exhibits  and  all  documents  received 
in  evidence  or  made  a  part  of  the  record 
in  adjudicative  proceedings  (except 
matters  heard  or  filed  in  camera); 

(ii)  Initial  decisions  of  administrative 
law  judges; 

(iii)  Orders  and  opinions  in 
interlocutory  matters; 

(iv)  Final  orders  and  opinions  in 
adjudications,  including  separate 
statements  of  Commissioners; 

(v)  Petitions,  applications,  pleadings, 
briefs,  and  other  records  filed  by  the 
Commission  with  the  courts  in 
connection  with  adjudicative,  injunctive, 
enforcement,  compliance,  and 
condemnation  proceedings,  and  in 
connection  with  judicial  review  of 
Commission  actions,  and  opinions  and 
orders  of  the  courts  in  disposition 
thereof; 

(vi)  Records  of  ex  parte 
communications  in  adjudicative 
proceedings;  and 

(vii)  Petitions  to  reopen  proceedings 
and  orders  to  determine  whether  orders 
should  be  altered,  modified,  or  set  aside 
in  accordance  with  5  2.51. 

(6)  Consent  Agreements  (16  CFR  2.31- 
2.34.  3.25.  3.71-3.72).  (i)  Agreements 
containing  orders,  after  acceptance  by 
the  Commission  pursuant  to  55  2.34  and 
3.25(f)  of  this  chapter 

(ii)  Comments  filed  under  55  2.34  and 
3.25(f)  of  this  chapter  concerning 
proposed  consent  agreements; 

(iii)  Final  decisions  and  orders  issued 
after  the  comment  period  prescribed  in 
55  2.34  and  3.25(f).  including  separate 
statements  of  Commissioners;  and 
(iv)  Petitions  to  reopen  consent 
agreements  to  determine  whether  they 


should  be  altered,  modified,  or  set  aside 
in  accordance  with  5  2.51. 

(7)  Compliance/Enforcement  (16  CFR 
2.33.  2.41)  (i)  Reports  of  compliance 
filed  pursuant  to  the  rules  in  this  chapter 
or  pursuant  to  a  provision  in  a 
Commission  order  and  supplemental 
materials  filed  in  connection  with  these 
reports,  except  for  reports  of 
compliance,  and  supplemental  materials 
filed  in  connection  with  Commission 
orders  requiring  divestitures  or 
establishment  of  business  enterprises  or 
facilities,  which  are  confidential  until 
the  last  divestiture  or  establishment  of  a 
business  enterprise  or  facility,  as 
required  by  a  particular  order,  has  been 
finally  approved  by  the  Commission.  At 
the  time  each  such  report  is  submitted 
the  filing  party  may  request  confidential 
treatment  in  whole  or  in  part  and  submit 
satisfactory  reasons  therefor,  and  the 
Commission  with  due  regard  for 
statutory  restrictions,  its  rules  and  the 
public  interest  will  pass  upon  such 
request; 

(ii)  Requests  for  advice  concerning 
proposed  mergers  and  material  required 
to  be  made  public  under  5  2.41(f)  of  the 
Commission  Rules;  and 

(iii)  Applications  for  approval  of 
proposed  divestitures,  acquisitions  or 
similar  transactions  subject  to 
Commission  review  under  outstanding 
orders  together  with  supporting 
materials,  objections  and  comments 
concerning  these  transactions  submitted 
by  the  public  and  Commission 
responses. 

(8)  Access  to  Documents  and  Meeting 
(16  CFR  4.8.  4.11.  4.13).  (i)  Letters 
requesting  access  to  Commission 
records  pursuant  to  §  4.11(a)  of  this 
chapter  and  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  and  letters  granting  or 
denying  such  requests  (not  including 
access  requests  and  answers  thereto 
from  the  Congress  or  other  government 
agencies); 

(ii)  Announcements  of  Commission 
meetings  as  required  under  the  Sunshine 
Act,  5  U.S.C.  552b,  including  records  of 
the  votes  to  close  such  meetings; 

(iii)  Summaries  or  other  explanatory 
materials  relating  to  matters  to  be 
considered  at  open  meetings  made 
available  pursuant  to  5  4.15(b)(3)  of  diis 
chapter;  and 

(iv)  Commission  minutes  of  open 
meetings,  and,  to  the  extent  they  are  not 
exempt  from  mandatory  public 
disclosure  under  the  Sunshine  Act  or  the 
Freedom  of  Information  Act,  portions  of 
minutes  or  transcripts  of  closed 
meetings. 

(9)  Standards  of  Conduct  (16  CFR  5.5- 
5.6.  5.10-5.26.  5.31.  5.57-5.68) 
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(i)  Memoranda  to  staS  elaborating  or 
clarifying  standards  described  in 
administative  staff  manaals  and  Part  5 
of  this  subckapiter. 

(10)  Miscellaneous  (Press  Releases, 
Clearance  Requests,  Reports  Filed  by  or 
with  the  Commission,  Continuing 
Guaraaties.  Registered  Identification 
Numbers),  (i)  Releases  by  ttie 
Commission's  Office  of  Public  Affairs 
supplying  information  concerning  the 
activities  of  the  CoBUBission; 

(ii)  Applications  under  §  4.1(b)(2)  of 
this  chapter  for  clearance  or 
authorization  to  appear  or  participate  in 
a  proceeding  or  investigation  and  of  the 
Commission's  responses  thereto; 

(iii)  Continuing  guaranties  filed  under 
the  Wool,  Fur.  and  Textile  Acts; 

(iv)  Published  reports  by  the  staff  or 
by  the  Commission  on  economic  surveys 
and  investigations  of  general  interest; 

(v)  Filings  by  the  Commission  or  by 
the  staff  in  connection  with  proceedings 
before  other  federal  agencies  or  state  or 
local  government  bodies; 

(vi)  Registration  statements  and 
annual  reports  filed  with  the 
Commission  by  export  trade 
associations,  and  bulletins,  pan^ihlets, 
and  reports  with  respect  to  such 
associations  released  by  the 
Commission; 

(vii)  The  identities  of  holders  of 
registered  identrfieation  mmibers  issued 
by  the  Commission  pursnant  to  §  1.32  of 
this  chapter; 

(viii)  The  Commission's  annual  report 
submitted  after  the  end  of  each  fiscal 
year,  summarizing  its  work  dnrfngthe 
year  (available  for  inspection  at  each  of 
the  offices  of  the  Commission  with 
copies  obtainable  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,^  DC  20402)  and  any  other 
annual  reports  made  to  Congress  on 
activities  of  the  Commission  as  required 
by  law;  and 

(ix)  Every  amendment,  revision,, 
substitute,  or  repeal  of  any  of  the 
foregoing  items  listed  in  §|  4.9(b)(1) 
through  4.9{b)(10)  of  this  section. 

(c)  Confidentiality.  (1)  Persons 
submitting  documentary  material  to  the 
Commission  described  in  this  section 
may  designate  that  material  or  portions 
of  it  confidential  and  request  that  it  be 
withheld  from  the  public  record.  No 
such  material  or  portions  erf  material 
(including  documents  generated  by  the 
Commission  or  its  staff  containing  or 
reflecting  such  material  or  portions  of 
material)  will  be  placed  on  the  pubhc 
record  pursuant  to  this  section  until  the 
Commission  has  ruled  on  the  request  for 
confidential  treatment  and  provided  any 
prior  notice  to  the  submitter  required  by 
law.  All  requests  for  confidential 


treatment  shall  be  supported  by  a 
showing  of  justification  in  light  of 
applicable  statutes,  rules,  orders  of  tfie 
Commission  or  its  administrative  law 
judges,  orders  of  the  courts,  or  other 
relevant  authority. 

(2)  The  CoBimission  may  withhold 
from  the  public  record  any  docmnents  or 
portions  of  documents  otherwise  faUiog 
within  S  4.9(b].of  this  section  to  the 
extent  they  contain  inforuMtion  that 
would  be  exempt  from  mandatory  puUic 
disclosure  under  9  4.10  of  this  part 

3.  Section  4.1(c)  is  revised  to  read  a 
follows: 

§  4.1    Appearance* 

***** 

(c)  Public  disclosure.  All  applications 
requesting  authorization  to  appear  or 
participate  in  a  proceeding  or 
investigation,  and  the  Commission's 
responses  thereto,  are  part  of  the  public 
records  of  the  Commission,  except  for 
information  exempt  from  disclosure 
under  §  4.10(a)  of  this  chapter. 

Dated:  December  2, 1985. 

By  direction  of  the  Commission. 
Benjamin  L  Bennan, 
Acting  Secretary. 

[PR  Doc.  65-29236  Filed  12-11-85;  8:45  am] 
Buxma  CODE  aso-^^-u 


16  CFR  Part  13 

[Docket  No.  C-602] 

Chesebrough-Pond's  Inc^  Prohibtted 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Modifying  order. 

summary:  The  Federal  Trade 
Commission  has  modified  a  1963 
consent  order  issued  against  the  New 
York  City-based  manufacturer  and 
marketer  of  Vaseline  petroleum  jelly  (63 
F.T.C.  927).  The  modifred  order  deletes 
provisions  prohibiting  the  company  from 
claiming  that  Vaseline  provides  a 
protective  barrier  to  the  skin  and  is 
effective  for  the  relief  of  itching,  and 
allows  respondent  to  make  limited 
claims  about  the  product's  beneficial 
effects,  provided  respondent  has 
competent  and  reliable  scientific 
evidence  to  support  its  claims.  These 
modifications  were  granted  based  on 
reports  from  the  Food  and  Drug 
Administration's  over-the-counter  drag 
review  program.  The  modified  order 
also  allows  respondent  to  compare 
Vaseline's  effectiveness  to  that  of  other 
products,  provided  competent  and 
reliable  scientific  evidence  is  available. 


DATES:  Consent  Order  issued  Sept.  2S, 
19(0.  Modifying  Order  issued  Nov.  25. 
198S. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
FTC/B-425,  Thomas  0.  Massic 
Washington.  DC  205«a  (202)  376-2881. 
8UPPI.EMINTARY  INFORMATION:  tn  the 
Matter  of  Cheaebrotigb-PoDd'a  lac 

List  of  Subiecta  in  IS  CFR  Part  IS 

Over^the-couAter  drags*  Petrotesm 
jelly.  Trade  practices. 

(Sec.  ft,  38  Stat.  721;  15  U.S.C.  48.  Interprets  Of 
applies  sec  5,  38  Stat.  719,  as  amended:  15 
U.S.C  45,  5^ 

Before  Federal  Trade  Commisaion 

[Docket  No.  0402] 

Commissioners:  Terry  Calvani,  Acting 
Chainnan.  Patricia  P.  Bailey,  KUry  L 
Azcuenaga. 

In  the  Matter  of  Chesebrough-Pond's  Inc. 

Order  Reopening  the  Proceeding  and 
Modifying  Cease  and  Desist  Order 

On  April  11, 1985,  Chesebrough- 
Pond's  Inc.  ("Pfetitioner")  filed  a  request 
to  reopen  and  to  set  aside  or  modify  the 
Consent  Order  entered  against  it  by  the 
Commission  on  September  25, 1963,  in 
Docket  No.  C-602  (63  F.T.C.  927).  The 
Order  prohibits  Petitioner  from  making 
certain  usage  and  effectiveness  claims 
with  respect  to  the  advertising  of  its 
over-the-counter  drug  product, 
"Vaseline"  petroleum  jelly.'  The  request 
to  reopen  and  to  set  aside  or  modify  the 
Consent  Order  was  placed  on  tfie  public 
record  on  April  23, 198S.  and  a  press 
release  regarding  the  request  was  issued 
on  the  same  date.  The  pubhc  comment 
period  ended  May  23, 1985.  Comments 
were  filed  by  four  individual  consimiers 
during  that  period.*  The  deadline  to  rule 
on  Petitioner's  request  was  subsequendy 
extended  to  November  25, 198S. 

The  Order  requires  Petitioner  to  cease 
making  a  variefy  of  advertising  claims 
with  respect  to  the  therapeutic  and 
protective  qualities  of  "VaseKne."  The 
Order  contains  twelve  specific 
prohibitions  relating  to  the  following 


'  "Vaseline"  petreleum  ielly  is  the  praduet  tnde 
name.  It  is  composed  mostly  or  petrolatum,  a 
purined  mixture  of  semt-soltd  hydroearfcons  derived 
from  petroleum.  "Vaseline"  contains  b«A  wbMt 
petrolatum  and  yeUow  petroi*tiiai,  wkiek  ara 
essentially  identical  except  for  coior.  The  tctms 
"Vaseline",  "petrolatum",  and  "product~are  used 
interchangeably  thraughout  this  Dectsnm  aad 
Order. 

'All  four  commenters  expressed  that  they  have 
used  the  product  for  a  number  of  years  and  have 
used  it  to  treat  minor  tnjms,  cats,  and  scratches. 
Tw9  of  the  commenters  staled  that  they  have  used 
the  prodnct  as  a  skin  softener.  One  commenfer 
stated  that  she  has  used  the  product  on  heat  rash, 
as  a  preventative  for  draper  rash,  and  as  a 
deodorant. 
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types  of  claims:  infec  ions;  skin  injuries; 
a  protective  barrier;  c  iaper  rash;  cradle 
cap;  advertising  slogj  ns;  and  escape  of 
tissue  fluids. 
Petitioner  sets  fortl  several  arguments 


request.  First,  it 
and  Drug 


as  justification  for  its 
asserts  that  the  Food 
Administration's  (F.D  A.)  over'-the- 
counter  drug  review  f  rogram  has 
resulted  in  changed  ci  mditions  of  law 
and  fact  that  require  ^e  Order  to  be  set 
aside  or  modified  to  aillow  those  claims 
which  the  F.D.A.  review  program  has 
substantiated.  Second,  Petitioner  asserts 
that  the  Order  is  no  longer  necessary  or 
appropriate  to  profecf  consumers  and 
thus  should  be  set  aside  in  its  entirety. 
Finally.  Petitioner  assorts  that  the  Order 
should  be  modiHed  to  allow  it  to  make 
any  claim  for  which  tl  lere  is  a 
reasonable  basis. 

Since  the  Order's  ei  try  some  twenty- 
two  years  ago.  the  F.E  .A.  has 
undertaken  a  comprel  ensive  review 
evaluating  the  safety  i  md  effectiveness 
of  the  ingredients  in  o  rer-the-counter 
drug  products  such  as  "Vaseline". 
Petitioner  submits  tha  several  F.D.A. 
Advisory  Review  Pani  ils  have  concluded 
that  petrolattun,  the  pi  incipal  ingredient 
in  "Vaseline",  is  effed  ive  for  claims 
prohibited  by  the  Ordi  ir.  It  is  Petitioner's 
position  that  the  fmdii  gs  and 
conclusions  of  these  p  mels  now  provide 
adequate  substantiati(  m  for  these 
prohibited  claims  which  justifies  setting 
aside  these  prohibitioi  s. 

As  Petitioner  points  out,  the    • 
Commission  has  allow  ed  the 
conclusions  and  recon  mendations  of 
F.D.A.  Advisory  Revie|iv  Panels  to 
demonstrate  adequate  substantiation  for 
performance  claims.  Ir  prior  decisions, 
the  Commission  has  h(  Id  that  F.D.A. 
final  monographs  *  may  be  relied  upon 
to  substantiate  perfoniance  claims  for 
over-the-counter  drug  products,  AHC 
Pharmacal.  Inc.,  101  F,  F.C.  40  (1983); 
Thompson  Medical  Co  ,  Docket  No. 
D.9149.  Slip  op.  at  80  (1  lovember  23. 
1984).  In  addition,  the  ( Commission  has 
held  that  F.D.A.  prelim  nary  documents 
subject  to  revision,  sue  i  as  tentative 
final  monographs,  are  i 
presumptively  reliable  __ 
substantiation.  American  Home 
Products  Corp.,  98  F.T.  :.  136  (1981)  at 
368.  We  have  reviewec 
reUed  on  by  Petitioner) 
the  findings  and  concli  sions  of  the 
various  panels  reviewi  ig  petrolatimi 
with  the  claims  prohib  ted  by  the  Order. 


the  monographs 
and  compared 


'A  monograph  sets  out  the 
conclusiooa  of  the  F.D.A. 
.A  monograph  can  be  pubhsh^d 
monograph,  a  tentative  Tinal 
monograph  depending  on  the 
procesi. 


Findings  and 
Ad\^sory  Review  Panels. 
as  a  proposed 
I  lonograph,  and  a  final 
stage  of  the  review 


Based  on  this  review  we  conclude  that 
the  findings  and  conclusions  do 
substantiate  two  of  the  claims  now 
prohibited  by  the  Order. 

Paragraph  l.(b)  of  the  Order  prohibits 
Petitioner  from  making  any  claim  that 
"Vaseline"  provides  a  protective  barrier 
to  the  skin  unless  such  claim  is  limited 
to  the  water  repellant  effect  of  a 
continuous  film  of  the  product.  The  Skin 
Protectant  Panel  conclusively  states  that 
petrolatum  is  a  skin  protectant.  It 
defines  a  skin  protectant  as  "any  agent 
that  isolates  the  exposed  skin  or  mucous 
membrane  surface  from  any  harmful  or 
annoying  stimuli."  43  FR  34630  (August 
4, 1978).  The  panel  further  concludes 
that  "protectants  act  as  mechanical 
barriers  that  physically  alter  the 
superficial  wound  environment  by 
excluding  air,  removing  wetness, 
prevent  drying  and  protecting  fi-om 
intertriginous  contact."  Id.  In  addition, 
the  F.D.A.  has  published  a  tentative 
final  monograph  for  skin  protectants 
which  determined  that  petrolatum 
"protects  injured  or  exposed  skin  or 
mucous  membrane  surfaces  from 
harmful  or  annoying  stimuli."  48  Fed. 
Reg.  6823  (February  15. 1983).  We 
conclude  that  these  findings  and 
conclusions  establish  that  petrolatum 
provides  a  protective  barrier  to  skin 
without  limitation  to  its  water  repellant 
effect,  and  accordingly  decide  that  this 
paragraph  of  the  Order  shall  be  set 
aside. 

Paragraph  l.(c)(5)  of  the  Order 
specifically  prohibits  Petitioner  from 
claiming  that  "Vaseline"  will  have  any 
effect  upon  itching  unless  limited  to 
itching  fi-om  sunburned,  dry,  chapped, 
chafed  or  scraped  skin  or  other  minor 
skin  injuries.  The  skin  Protectant  Panel 
did  find  that  petrolatuim  is  effective  for 
the  treatment  of  itching  associated  with 
dry  skin  conditions.  This  panel  found 
the  product  useful  as  a  soothing  topical 
lubricant.  The  Hemorrhoidal  Panel  went 
even  further.  It  concluded  that 
petrolatum  is  effective  for  (1)  relief  of 
itching  or  other  anorectal  discomfort;  (2) 
for  the  temporary  relief  of  anorectal 
itching;  (3)  for  the  temporary  relief  of 
itching  associated  with  hemorrhoids  and 
other  anorectal  disorders;  and  (4)  in 
forming  a  protective  coating  over 
inflamed  tissue  that  can  relieve  itching. 
45  Fed.  Reg.  35628  (May  27. 1980).  We 
conclude  that  these  findings  and 
conclusions  substantiate  that  petrolatum 
relieves  itching  other  than  itching 
associated  with  sunburned,  dry. 
chapped,  chafed  of  scraped  skin,  and 
accordingly  decide  that  the  limitation  on 
itching  claims  is  inappropriate  and  shall 
set  aside  this  paragraph  of  the  Order. 


The  findings  and  conclusions  of  the 
F.D.A.  Advisory  Review  Panels  fall 
short  of  providing  adequate 
substantiation  justifying  the  setting 
aside  of  the  proscribed  claims  relating  to 
bums  (l.(c)(l)).  scrapes  (l.{c)(l)), 
scratches  (l.(c){l)).  abrasions  (l.(c)(l)), 
scabbed  skin  (l.(c)(2)),  diaper  rash 
(l.(c)(3)),  cradle  cap  (l.(c)(4)).  and 
escape  of  tissue  fluids  (l.(g)).  These 
same  findings  and  conclusions  do  not 
address  other  claims  that  are  proscribed 
by  the  Order,  namely  claims  relating  to 
the  prevention  of  infection  (l.(a)), 
treatment  of  cuts  or  open  wounds, 
(l.(d)),  or  advertising  slogans  (l.(e)). 
Since  the  findings  and  conclusions  of 
the  F.D.A.  panels  are  the  only  evidence 
Petitioner  has  submitted  to  support  its 
request,  there  is  nothing  before  us  to 
support  any  action  with  respect  to 
provisions  l.(a),  l.(d)  and  l.(e).  • 

Consequently,  these  provisions  of  the 
Order  will  remain  unchanged. 

Petitioner  next  argues  that  the  Order 
is  no  longer  necessary  or  appropriate  to 
protect  consumers.  In  essence.  Petitioner 
argues  that  most  of  the  proscribed 
claims  have  been  addressed  by  the 
F.D.A.  Advisory  Review  Panels  and 
their  findings  and  conclusions  are  in 
conflict  with  a  number  of  the  provisions 
of  the  Order.  In  addition,  Petitioner 
contends  that  combined  with  the 
ongoing  F.D.A.  review  of  over-the- 
counter  drugs,  the  age  of  the  Order 
renders  it  obsolete. 

The  Federal  Trade  Commission  Act, 
15  U.S.C.  45(b)  requires  that  an  order  be 
modified  or  set  aside  upon  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact  requires  such  modification  or 
setting  aside.  The  Commission's  rules 
implementing  this  statutory  mandate 
amplify  on  this  by  stating  that  an  order 
should  be  set  aside  or  modified  if  "the 
public  interest  so  requires."  Rule  2.51(b) 
Commission's  Rules  of  Practice,  16  CFR 
2.51.  When  an  order  no  longer  serves 
any  useful  purpose  and  impedes  truthful 
advertising,  it  is  clear  under  the  statute 
and  the  rules  that  it  should  be  set  aside. 
However,  where  the  provisions  of  an 
order  are  not  inconsistent  with  the 
F.D.A.  and  its  advisory  review  panels, 
such  an  order  retains  its  usefulness 
irrespective  of  its  age.  Other  than  the 
provisions  of  the  Order  we  have  decided 
should  be  aside,  several  provisions, 
namely  those  relating  to  bums  (l.(c)(l)), 
scrapes  (l.(c)(l)).  scratches  (l.(c)(l)). 
abrasions  (l.(c)(l)).  scabbed  skin 
(l.(c)(2)).  diaper  rash  (l.(c)(3)).  cradle 
cap  (l.(c)(4)).  and  escape  of  tissue  fluids 
(l.(g)),  are  not  wholly  consistent  with 
the  findings  and  conclusions  of  the 
advisory  review  panels.  While  these 
findings  and  conclusions  do  not  justify 
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setting  aside  the  proscribed  claims,  they 
do  justify  some  claims  of  a  similar 
nature  which  the  current  Order  prohibits 
because  of  the  absolute  nature  of  these 
prohibitions.  For  example,  the  panels 
found  that  petrolatum  is  safe  and 
effective  in  the  temporary  relief  of  minor 
skin  irritations;  soothes  minor  skin 
irritations;  gives  comfort  to  minor  skin 
irritations;  affords  temporary  protection 
of  minor  skin  injuries;  aids  in  the 
prevention  of  diaper  rash;  affords 
protection  against  wetness  that  causes 
diaper  rash;  softens  skin;  and  prevents 
water  loss  from  stratum  comeum. 
Accordingly,  we  have  concluded  that 
these  claims  will  be  subjected  to  a 
reasonable  basis  standard,  as  requested 
by  Petitioner  as  alternative  relief,  as 
being  in  the  public  interest. 

This  is  appropriate  reUef  luider 
Commission  policy.  The  Conmiission 
has  long  held  that  an  advertiser  is  not 
required  to  demonstrate  the  absolute 
truth  of  a  particular  claim,  only  a 
reasonable  basis  for  making  it.  Bureau 
of  Consumer  Protection,  FT.C. 
Advertising  Substantiation  Program, 
Analysis  of  Public  Comments  and 
Recommended  Changes  (July  23, 1984). 
This  is  consistent  with  our  previous 
decisions  in  AHC  Pharmacol,  Inc., 
supra,  where  we  modified  an  order  to 
permit  AHC  to  rely  on  F.D.A.  panel 
recommendations  as  a  reasonable  basis 
for  substantiating  superiority  claims. 
See,  also,  Thompson  Medical  Co.,  supra, 
and  Ogilvy  &■  Mather  International 
Corp.,  101  F.T.C.  1  (1983). 

As  noted  above,  the  flndings  and 
conclusions  of  the  F.D.A.  Advisory 
Review  Panels  do  justify  the  use  of  some 
claims  of  a  similar  nature  to  those 
prohibited  under  the  Order,  namely 
qualified  claims  with  respect  to  bums, 
scrapes,  scratches,  abrasions,  scabbed 
skin,  diaper  rash,  cradle  cap  and  escape 
of  tissue  fluids.  Petitioner  does  possess 
a  reasonable  basis  for  making  these 
similar,  albeit  qualified  claims  but  can 
not  do  so  under  the  current  Order. 
Because  of  this  dichotomy,  we  will 
modify  the  order  to  allow  any  such 
claims  that  can  be  supported  by  a 
reasonable  basis  consisting  of 
competent  and  reliable  scientific 
evidence.  See  e.g..  Sterling  Drug,  Inc., 
101  F.T.C.  375  (1983).  Although  Petitioner 
has  only  presented  the  findings  and 
conclusions  of  the  various  F.D.A.  panels 
in  support  of  its  request,  we  do 
recognize  that  competent  and  reliable 
evidence  consisting  of  tests,  analyses, 
research,  studies  or  other  materials 
based  on  the  expertise  of  professionals 
in  the  relevant  area  may  also  provide  a 
reasonable  basis  to  substantiate  some  of 
the  claims  in  issue  here.  Consequently, 


either  the  findings  and  conclusions  of 
the  F.D.A.  panels  or  competent  and 
reliable  scientific  evidence  may  be  used 
by  Petitioner  as  a  reasonable  basis  to 
substantiate  such  advertising  claims,  if 
such  evidence  does  in  fact  support  such 
claims.  In  addition,  although  it  is  not 
clear  that  the  advisory  review  panels 
addressed  this  issue,  we  will  also 
accord  the  comparative  soothing  and 
softening  claims  similar  treatment  in 
accord  with  our  poUcy  to  encourage 
comparative  claims  where  justified. 

Because  of  the  nature  of  the 
modifications  granted  hereby,  it  has 
been  necessary  to  restructure  the  Order. 
All  reference  to  the  two  previously 
prohibited  claims  which  we  have 
decided  to  set  aside  will  be  deleted  from 
the  modified  Order.  Part  I  of  the 
modified  Order  prohibits  those  claims 
for  which  no  evidence  justifying  their 
vacation  has  been  presented  and  will 
remain  unchanged  from  the  original 
Order.  Part  II  of  the  modified  Order 
prohibits  the  use  of  certain  other  claims 
unless  substantiated  by  competent  and 
reliable  scientific  evidence  establishing 
a  reasonable  basis  or  which  are 
supported  by  the  findings  and 
conclusions  of  the  various  F.D.A. 
Advisory  Review  Panels.  The  final 
sentence  in  Part  11  of  the  modified  Order 
is  intended  to  clarify  the  fact  that 
current  versions  of  the  F.D.A.  Advisory 
Review  Panels'  findings  and  conclusions 
may  be  used  as  a  reasonable  basis  for 
substantiating  claims,  unless  and  until 
such  fmdings  and  conclusions  are 
modified.  Part  III  of  the  modified  Order 
prohibits  the  dissemination  of 
advertising  of  any  representations  or 
claims  not  allowed  imder  the  modified 
Order. 

It  is  therefore  ordered,  that  the 
proceeding  is  hereby  reopened  and  the 
Decision  and  Order  issued  September 
25, 1963  in  Docket  No.  C-602  is  hereby 
modified  to  read  as  follows: 

Order 

I 

It  is  ordered,  that  respondent 
Chesebrough-Pond's  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  representatives,  agents  and 
employees,  directly  or  through  any 
corporate  or  other  device,  in  connection 
with  the  advertising,  offering  for  sale, 
sale  or  distribution  of  "Vaseline" 
petroleum  jelly  (White  Petrolatum, 
U.S.P.  or  Yellow  Petrolatum,  N.F.),  or 
any  other  preparation  of  similar 
composition  or  possessing  substantially 
similar  properties,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 


representing  in  any  manner,  directly  or 
indirectly: 

(a)  That  respondent's  product  is  of 
value  in  preventing  infection; 

(b)  That  respondent's  product  is  of 
any  benefit  in  the  treatment  of  cuts  or 
open  wounds;  or 

(c)  That  respondent's  product  is  a 
substitute  for  a  "First  Aid  Kit  in  a  Jar" 
unless  such  slogan  is  used  in  direct 
connection  with  or  in  close  proximity  to 
illustrations  or  descriptions  of  the 
unprohibited  first  aid  uses  of  the 
product. 

n 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  and  its 
officers,  representatives,  agents  and 
employees,  directly  or  through  any 
corporate  or  other  device,  in  connection 
with  the  advertising,  offering  for  sale,  or 
distribution  of  "Vaseline"  petroleum 
jelly  (White  Petrolatum,  U.S.P.  or  Yellow 
Petrolatum,  N.F.),  or  any  other 
preparation  of  similar  composition  or 
possessing  substantially  similar 
properties,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  fitim  representing  in 
any  manner,  directly  or  indirectly: 

(a)  That  respondent's  product  is  of 
any  benefit  in  curing,  or  in  promoting  or 
accelerating  the  healing  of,  bums, 
scrapes,  scratches,  abrasions,  scabbed 
skin,  diaper  rash  or  cradle  cap; 

(b)  That  respondents's  product  will 
soothe  and  soften  the  skin  better  than 
competitors'  products  having 
substantially  similar  properties;  or 

(c)  That  respondent's  product 
prevents  the  escape  of  tissue  fluids  from 
the  skin; 

Unless  at  the  time  that  such 
representation  is  made  respondent 
possesses  and  relies  upon  a  reasonable 
basis  consisting  of  reUable  and 
competent  evidence  that  substantiates 
the  representation.  Reliable  and 
competent  evidence  establishing  a 
reasonable  basis  for  such  representation 
shall  consist  of: 

(a)  Tests,  analyses,  research,  studies 
or  any  other  materials  based  on  the 
expertise  of  professionals  in  the  relevant 
area,  provided  such  tests,  analyses, 
research,  studies  or  other  materials  are 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results;  or 

(b)  The  findings  and  conclusions  of 
the  Food  and  Drug  Administration 
(F.D.A.)  or  an  F.D.A.  Advisory  Review 
Panel  as  published  in  the  Federal 
Register  to  describe  such  findings  and 
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conclusions,  unless  «nd  until  any  such 
findings  of  conclusi  sns  are  modiiFied. 
Nothing  herein  sha|  be  deemed  to 
create  or  support  ail  inference  that 
evidence  in  existence  at  the  time  this 
Modified  Order  is  ifsned  does  not 
constitute  a  reasonable  basis  for  any 
representation  subj  fct  to  this  paragraph. 

By  direction  of  the  Commission. 
EiBil>aRock. 
Secretary. 
[FR  Doc.  85-29481  Fil^d  12-11-65  6:45  am] 
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23  CFR  Parts  625  a  id  655 

[FHWA  Docket  Nos.  7  ^37, 89-26, 85-1, 8S- 
3. 85-18.  and  85-28] 

National  Standards  for  Traffic  Control 
Devices;  Manual  on|  UnHonn  Traffic 
Control  Devices      . 

agency:  Federal  Hiihway 
Administration  (FHWA),  DOT. 
ACTION:  Final  amendments  to  the 
Manual  on  Uniform  Traffic  Control 
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Plac4n>en»( 


the  MUTCD  for  all  o 


requests  will  be  disti  ibuted  to  everyone 
currently  appearing  < 
Federal  Register  mai 


De^ices;  comments  requested  on 
editorial  amendments. 

summary:  This  document  contains 
notice  of  amendments  to  the  Manual  on 
Uniform  Traffic  Control  Devices 
(MUTCD)  which  are  being  adopted  by 
the  Federal  Highway  Administrator  for 
inclusion  therein.  The  MUTCD  is 
incorporated  by  reference  in  the  design 
standards  for  Federal-aid  highways  in 
23  CFR  Part  625.  It  is  also  recognized  in 
Part  655  as  the  national  standard  for 
traffic  control  devices  on  all  public 
roads.  The  amendments  affect  various 
parts  of  the  MUTCD  and  are  intended  to 
expedite  traffic,  improve  safety  and 
provide  a  more  uniform  application  of 
highway  signs,  signals,  and  markings. 
DATES:  Effective  February  22. 1986. 
Comments  on  the  editorial  amendments 
must  be  received  on  or  before  March  24, 
1986. 

ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  on  editorial 
changes  to  FHWA  Docket  No.  85-2a 
and  on  Standards  for  performance  of 
retroreflective  traffic  control  devices  to 
Docket  No.  85-18,  Federal  Highway      ' 
Administration.  Room  4205,  HCC-10,  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  All  comments  received  will  be 


available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m. 
e.t..  Monday  through  Friday.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  O.  RusseU.  Office  of  Traffic 
Operations.  (202)  426-0411,  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel.  (202)  426-0762.  400  Seventh 
Street  SW..  Washington.  DC  2059a 
Office  hours  are  from  7:45  ajn.  to  4:15 
p.m.  e.t.,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMBITfRY  INPORMATMN:  The 

MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  Part  7. 
Appendix  D.  It  may  be  purchased  for 
$30.00  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  Stock  Na 
050-001-81001-8.  The  purchase  of  a 
MUTCD  includes  a  subscription  service 
for  adopted  revisions. 

This  document  contains  the 
dispositions  of  proposals  for  changes  in 
the  MUTCD  which  were  received  or 
originated  by  the  FHWA,  Previous 
Federal  Register  actions  regarding  these 
requests  are  listed  in  the  following  table: 
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Docket  No.  79-37  (47  FR  5238,  Febnjary  4,  1982)  (48 

FR  982.  January  10.  1983) 
Dock*  Nos.  81-5  (46  FR  32880.  July  25,  19811:  83-28 

(49  FR  1213,  January  10.  1984). 

Docket  No    83-26  (49  FR   1213,  January  10.  1864). 

Docket  Na  83-28  (49  FR   1213.  JviuBfy  10.  1SB4). 

(Socket  No.  83-26  (49  FR   1213.  January   10.  1984). 

Ojcket  No    85-3   (50   FR    10072.   March    13,  1985). 
Docket  No  83-28  <49  1213.  January  10.  1984). 

Docket  No.  eS-S  (SO   FR    10072.  March    13.  1985). 

Dockal   No.   85-3  (50  FR    10072,   March    13.  1985). 

Docket  No.   85-3  <50  FR    10072.   March   13.  1985). 

Dockal  No.   SS-3   (50   FR    10072.   M»ch    13.  1885). 

Docket   No.    85-3   (50   FR    10072.    March    13.  1985). 

Docket   No.   85-3   (50   FR    10072,    March    13,  1985). 

Oock<«  Na   85-3   (SO  FR    lOOTi   March    13.  1985). 

Dockal  Na   85-3   (50   FR    10072.   Maicti    13.  198S). 

Not  Preiiiously  PubMiad  In  Fadaaal  Ragislar. 
Not  Pfewousty  PuMshad  in  Federal  Regater. 
Not  Previously  Pubkshed  in  Federal  Register. 

Docket   No    85-1    (SO  FR    10506.  March    IS.    1985). 
Docket  Nos.  81-5  (46  FR  32880.  July  25,  1^81);  85-3 

(50  FR  10072,  March  13,  1985). 
Docket   Na   8S-18   (SO   FR    1S51S.   ApM  28.    1966). 


Advance  copies  of  the  text  changes  to 


the  adopted 


<  n  the  FHWA 
ing  list  for  MUTCD 


matters.  Those  wishing  to  receive  an 
advance  copy  of  the  ext  changes  or  to 
be  added  to  this  mai  ing  list  should 
write  t'l  the  Federal  flighway 
Administration.  Offl<je  of  Traffic 
Operations.  HTO-21. 400  Seventh  Street 
SW..  Washington.  W ;  20590. 


Discusuon  of  Requests 

These  amendments  are  being 
processed  in  accordance  with  the 
rulemaking  procetjure  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  and  the  Department  of 
Transportation's  reguatory  policies  and 
.  procedures. 

Each  request  is  assigned  an 
identification  number  which  indicates 
by  Roman  numeral,  the  primary 


organizational  part  of  the  MUTCD 
affected  and,  by  Arabic  numeral,  the 
order  in  which  the  request  was  received. 

The  FHWA  has  reviewed  the 
comments  received  in  response  to  the 
notices  and  other  information  relating  to 
the  MUTCD  and  these  proposals.  The 
FHWA  is  acting  on  the  following 
requests  for  change  to  the  MUTCD.  Each 
action  and  its  basis  is  summarized 
below:  - 
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(1)  Request  11-56  (Chng.)— Symbolic 
CROSS  ON  WALK  SIGNAL  ONLY  Sign 

This  amendment  to  section  2B-37 
adopts  a  symbol  sign  alternate  {RlO-2a) 
to  the  standard  MUTCD  word  message 
sign  CROSS  ON  WALK  SIGNAL  ONLY 
(Ria-2). 

Of  the  20  commenters,  15  were  in 
favor  of  the  addition  of  this  symbol  sign. 
The  adoption  of  this  request  is  in 
keeping  with  the  use  of  symbols  in  Ueu 
of  word  messages. 

This  change  imposes  no  additional 
cost  or  mandate  on  highway  agencies. 

(2)  Request  It-W  (Chng.)— Preferential 
Lane  Signing  and  Marking 

Sections.  2B-20  and  3B-19  are  revised 
to  provide  more  specific  guidance  on  the 
type  and  frequency  of  signing  and 
pavement  markings  for  various 
preferential  lane  treatments. 

There  were  18  commenters  in  favor  of 
this  request  and  one  opposed. 

The  amendment  imposes  no 
additional  costs  and  provides  highway 
agencies  additional  guidance  for 
identifying  preferential  lanes. 

(3J    Request  U-67  (Chng.)— Delete/ 
Modify  LIMITED  SIGHT  DISTANCE 

Sign 

This  amendment  deletes  section  2C- 
39  and  Sign  W14-4  (Limited  Sight 
Distance)  from  the  MUTCD. 

After  incorporation  into  the  MUTCD  a 
number  of  jurisdictions  felt  the  lack  of 
criteria  and  restrictions  on  its  use 
resulted  in  a  proliferation  of  the  sign.  In 
the  NPA  it  was  proposed  to  adopt 
criteria  for  use  of  the  sign.  Ten 
commenters  favor  adoption  of 
additional  criteria,  seven  favored 
removing  the  sign  from  the  MUTCD  and 
three  requested  additional  research 
before  any  action  was  taken. 

The  FHWA  conducted  research*  on 
this  and  similar  message/symbol  signs 
to  determine  if  motorist  understanding 
to  the  sign  could  be  improved.  None  of 
the  evaluated  signs  produced  a 
meaningful  motorist  response. 

This  amendment  imposes  no 
additional  costs.  Highway  agencies  can 
develop  and  install  signs  for  this  or 
similar  application  under  the  provisions 
of  section  2C-41.  A  compliance  date  of 
December  31, 1988  is  established. 


'  "Limited  Sight  Distance  Warning  For  Verticle 
Curves",  Mark  Freedman  et  al.,  February  1984, 
FHWA. 

Available  for  inspection  and  copying  at  the 
Federal  Highway  Administration.  Office  of  Traffic 
Operations,  Room  3419, 400  Seventh  Street  SW.. 
Washington.  DC  20590. 


(4)  Request  11-83  (Chng.)— Memorial 
Signing  for  Highways 

This  amendment  to  sections  2D-50 
and  2F-2  eliminates  the  prohibition  on 
memorial  signing  and  adds  standards 
for  the  design  and  placement  of 
memorial  signs. 

A  total  of  21  comments  were  received 
to  the  NPA.  Of  these  5  were  in  favor,  16 
opposed,  and  1  (the  NCUTCD)  request 
for  deferral.  Upon  further  evaluation  the 
NCUTCD  now  supports  this  change. 
This  change  is  being  made  in  response 
to  support  from  AASHTO  and  the 
NCUTCD,  and  the  widespread  use  of 
memorial  signing  on  highways. 

Since  the  use  of  memorial  signing  is 
voluntary,  this  amendment  imposes  no 
additional  costs  on  highway  agencies 
but  will  give  these  agencies  the  option  of 
when  and  where  to  erect  memorial 
signs. 

(5)  Request  11-85  (Chng.)— Delete 
Word  Message  Alternates  to  Symbols 

This  amendment  eliminates  the  word 
message  alternate  for  signs  having  a 
standard  symbol.  Twenty  seven  of  the 
28  commenters  favor  deleting  the 
following  word  message  signs: 

Section  2B-15— NO  RIGHT  TURN  and 
NO  LEFT  TURN  Signs  (R3-1  and  2) 

Section  2B-16— NO  U  TURN  Sign 

Section  2C-17— SIGNAL  AHEAD  Sign 

Section  2C-25— TWO  WAY  TRAFHC 
Sign 

Symbols  are  preferred  because  they 
provide  instant  communication  and  can 
be  understood  without  being  read. 
Action  on  the  other  signs  remains 
deferred  pending  additional  information. 

A  compliance  date  of  December  31, 
1988  has  been  established  to  offset  the 
impact  of  the  minor  additional  cost  of 
this  amendment  on  highway  agencies. 

(6)  Request  11-94  (Chng.)— DEAD  END 
and  NO  OUTLET  Plaques  (W14-1P)  and 
W14-2P) 

This  amendment  to  section  2C-37 
allows  the  use  of  black  on  yellow 
rectangular  plaques  (W14-1P)  and  Wl4- 
2P)  as  alternates  or  supplements  to 
standard  signs  W14-1  and  W14-2.  These 
devices  will  permit  motorists  to 
conveniently  and  safely  avoid  a  dead 
end  street. 

There  were  18  commenters  in  favor  of 
this  request  and  1  opposed. 

This  amendment  imposes  no 
additional  costs  and  allows  flexibility  in 
the  format  and  shape  of  signs. 

(7)  Request  III-2  (Chng.)— Delineators 
on  Tangent  Freeway  Sections  Not 
Required 

This  amendment  to  section  3D-4 
allows,  under  certain  conditions,  raised 


pavement  markers  to  be  substituted  for 
delineators  on  tangent  sections  of 
freeways.  State  highway  agencies 
indicate  this  amendment  is  an  effective 
treatment  and  will  reduce  the<:o8t  of 
freeway  delineation  in  many  instances. 

Of  the  21  commenters  to  the  NPA,  15 
were  in  favor,  2  opposed,  1  neutral  and  3 
(including  the  NCUTCD)  requested 
deferral.  After  review  and  evaluation 
the  three  requesting  deferral  expressed 
support  for  the  change. 

This  change  imposes  no  additional 
cost  to  State  and  local  highway 
agencies. 

(8)  Request  IV-25  (Chng.)— Speed 
Limit  Sign  Beacon 

Sections  4E-2  and  7D-24  of  the 
MUTCD  are  amended  to  permit  the  use 
of  horizontally  aligned  Speed  Limit  Sign 
Beacons  when  the  sign  is  longer 
horizontally  than  vertically. 

There  were  15  commenters,  11  of 
which  were  in  favor  of  the  request  and  4 
opposed. 

This  amendment  provides  greater 
latitude  in  the  placement  of  Speed  Limit 
Sign  Beacons.  This  change  imposes  no 
additional  cost  on  State  and  local 
highway  agencies. 

(9)  Request  IV-40  (Chng.)— Pedestrian 
Clearance  Interval  During  Emergency 
Preemption 

Sections  4B-22  and  4D-7  of  the 
MUTCD  are  being  amended  to  add 
expUcit  language  clarifying  that  an 
abbreviated  pedestrian  clearance 
interval  may  be  used  during  emergency 
vehicle  priority  control. 

These  sections  are  being  amended  to 
provide  latitude  to  shorten  the 
pedestrian  clearance  interval  during 
emergency  preemption.  Section  8C-6 
already  contains  similar  provisions 
relative  to  preemption  at  railroad 
highway  grade  crossings. 

There  were  19  commenters  of  which 
15  were  in  favor  of  the  request. 

The  commenters  not  favoring  the 
proposals  were  concerned  with  the 
possibility  of  stranding  pedestrians.  The 
FHWA  has  carefully  considered  these 
concerns  and  does  not  fmd  that 
pedestrians  will  be  endangered.  Most 
pedestrians  upon  seeing  or  hearing  the 
approach  of  an  emergency  vehicle  will 
either  rapidly  complete  their  crossing, 
return  to  the  curb  or  move  to  a  safe 
position.  At  the  same  time,  emergency 
vehicle  drivers  are  obligated  to  drive 
with  due  regard  for  the  safety  of  all 
persons  and  to  exercise  due  care  to 
avoid  colliding  with  any  pedestrian. 
Thus,  this  provision  recognizes  the 
realities  of  emergency  situations  and 
that  there  are  adequate  safeguards  to 


UMI 
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protect  the  safety  jof 
and  inflnn. 

This  change  is 
no  additional  cos 


the  handicapped 
\  oluntary  and  imposes 


Is. 


(Chng.)- 

WALK 


(10)    Request  IV-iB9 
Elimination  of  the  Flashing 
Pedestrian  Signal 

Sections  4D-2.  A  D-7  and  7D-9  of  the 
MUTCD  are  amended  by  deleting  all 
provisions  for  the  bse  of  the  flashing 
WALK.  The  wordmg  recommended  by 
the  NCUTCD  will  be  substituted  for  the 
wording  in  the  NPjf\.  FHWA  research' 
found  that  the  flaatiing  WALK  is 


understood  by  lesi 


pedestritms  and  tf  at  only  about  7%  of 
the  pedestrian  signals  in  the  nation  use 
flashing  WALK.  One  surveyMndicated 
that  only  19%  of  th  b  jurisdictions  used 
the  flashing  WALi :. 

There  were  19  o  immenters,  18  of 
which  were  in  fav(  ir  of  the  request. 

This  amendmen  wiU  impose  minimal 
cost  on  a  limited  n  imber  of  State  and 
local  highway  agei  icies.  To  minimize  the 
impact  of  these  coi  ts  a  compliance  date 
of  December  31, 19  90  is  established. 


IV-i2 


(11)    Request 
Interconnection  o\ 
Control  Signals 


}fR> 


of  the 


Section  4E-12 
amended  to  allow 
the  need  for  cable 
use  control  signals 
adopt  the  changes 
the  NCUTCD  with 
modifications.  This 
greater  flexibility  i 
operation  of  reversible 
signals. 

There  were  17 
were  in  favor  of  th( 

This  change 
costs. 


(12)    Request  Vf-^  (Chng.)— Ml 
Area  of  Reflective 


This  amendment 
adopts  a  minimum 
inches  of  reflective 
Type  2  barricades 


nsl 
'00 


'C.V.  Zegeer.  K.S  Ophia 
"Pedestrian  Signalizatioi  i 
Report  No  FHWA-RD-8  1/102 
purchase  from  the  National 
Service.  Springfield.  VA 

Available  for  inspectit  n 
Federal  Highway  Admi 
Operationg.  Room  3419. 
Waahtngton.  DC  20590. 

'  "Pedestrian  Control 
rrE  Comnittee  4A-15. 
Institute  of  Transportatic  n 
SW..  Suite  410.  Washi 

Available  for  inspectic  n 
Federal  Highway  Admint* 
Operations.  Room  3419. 
Washington.  DC  2059a 


,  Juie 


than  4%  of  the 


(Chgn.)- 
eversible  Lane-Use 


MUTCD  will  be 
or  the  elimination  of 
nterconnect  of  lane- 
The  final  rule  will 
18  recommended  by 
only  minor 
change  provides 
the  design  and 
lane  use  control 

ct^ments.  13  of  which 
request 
imposes  no  additional 


'mimum 
barricade  Rails 


to  section  6C-9 
nominal)  270  square 
area  for  Type  1  and 
^  vhen  used  on 


and  M.}.  Cynecki. 
Alternatives".  July  1985. 
is  available  for 
Technical  Informatien 
£2181. 
and  copying  at  the 
ration  Office  of  Traffic 
Seventh  Street.  SW.. 


^DO 


Signalized  Intersections." 
1985.  Available  from 
Engineers.  525  School  SL 
n.  DC.  20024. 
and  copying  at  the 
ration.  Office  of  Traffic 
Seventh  Stivet  SW. 


expressways,  freeway*,  and  other  high 
speed  roads. 

The  amendment  as  proposed  would 
have  revised  section  6C-9,  Table  VI-1. 
and  Figure  8-14  to: 

(a)  Combine  the  existing  Type  I  and 
Type  II  barricades  into  one  class  to  be 
called  Type  I, 

(b)  Require  the  width  of  stripes  on  the 
new  Type  I  barricades  regardless  of 
length  to  be  a  minimum  of  8  inches, 

(c)  Require  that  the  height  of  the  new 
Type  I  barricade  be  12  inches  (nominal), 
and 

(d)  Require  a  minimum  of  270  square 
inches  of  reflective  area  on  the  new 
Type  I  barricade  when  used  on 
expressways,  freeways  and  other  hi^ 
speed  roadwajrs. 

Virtually  all  of  the  28  commenters 
agreed  that  Type  I  barricades  used  on 
expressways,  freeways  and  other  high 
speed  facilities  should  have  a  minimum 
reflective  area  of  270  square  inches. 
However,  a  number  of  commenters 
pointed  out  that  the  12  inch  minimum 
width  of  rail  posed  some  problems. 
Others  expressed  the  opinion  that  8  inch 
wide  rails  are  sufficient  for  lower  speed, 
urban  and  local  streets.  Some  of  the 
commenters  pointed  out  that  a  6  inch 
wide  stripe  on  a  2  foot  long  rail  would 
result  in  very  few  complete  stripes  and 
therefore,  would  provide  little  if  any 
directional  guidance  to  motorists. 

The  FHWA  will  not  implement  parts 
a,  b  and  c  of  the  proposed  amendment. 

This  amendment  will  impose  no 
additional  costs  on  highway  agencies. 

(13)  Request  VIU-11  (Chng.)— Location 
of  DO  NOT  STOP  ON  TRACKS  Sign 
(R8-B) 

Section  8B-8  is  modified  to  allow 
placement  of  the  DO  NOT  STOP  ON 
TRACKS  signs  {R8-fl)  at  the  location 
which  will  provide  the  most  visibility  for 
the  motorists.  This  change  allows  more 
engineering  judgment  in  the  placement. 

None  of  the  nineteen  commenters 
opposed  this  amendment. 

This  amendment  imposes  no 
additional  costs  on  highway  agencies. 

(14)  Request  VIII-12  (Chng.)— 
Placement  ofRXR  Pavement  Marking  in 
Relation  to  Advance  Warning  Sign 

This  amendment  to  sections  8B-3  and 
8B-4  refines  the  guidance  for  placement 
of  the  RXR  pavement  marking  symbol. 
Also  it  recommends  placement  of  the 
RXR  pavement  marking  symbol 
adjacent  to  the  Advance  Warning  Sign 
(WlO-1). 

Twenty-one  of  the  22  commenters 
agreed  totally  with  the  need  for  further 
refinements  to  Sections  8B-3  and  8B-4 
as  proposed  by  the  FHWA.  Of  the  22 
commenters,  10  offered  suggestions  or 


comments  on  the  specific  wording  of  the 
change.  These  suggestions  and 
comments  have  been  considered  and  to 
the  extent  appropriate  incorporated  into 
the  change. 

This  amendment,  therefore,  varies 
somewhat  from  the  position  proposed  in 
the  NPA  and  consists  of  the  following: 
(a)  In  section  88-3  the  first  sentence  of 
the  second  paragraph  will  be  revised  to 
read: 

"Placement  of  the  sign  shall  be  in 
accordance  with  Table  II-l.  section  2C- 
3  and  sections  2A-21  to  2A-27.  except 
that  in  residential  or  business  districts 
where  low  speeds  are  prevalent. .  .  ." 
and  (b)  The  following  two  sentences  will 
be  added  to  the  first  paragraph  of 
section  8B-4: 

"When  used,  a  portion  of  the 
pavement  marking  symbol  should  be 
directly  opposite  the  Advance  Warning 
Sign.  If  needed,  supplemental  pavement 
marking  symbol(s)  may  be  placed 
between  the  Advance  Warning  Sign  and 
the  crossing." 

All  new  or  reconstructed  pavement 
marking  symbols  should  comply  with 
the  new  provisions.  The  compliance 
date  for  existing  pavement  marking 
symbols  is  December  31. 1989.  The 
schedule  will  mitigate  the  impact  of  the 
minimal  additional  costs  to  highway 
agencies. 

(15)    Request  VIII-14  (Chng.)— 
Preemption  of  Highway  Traffic  Signals 

This  amendment  revises  section  8C-6 
to  clarify  the  language  to  require  the 
closed  circuit  principle  (normally 
energized)  to  be  used  in  the  preemption 
circuit  of  traffic  signals  at  or  near 
railroad  grade  crossings. 

The  NPA  recommended  this 
amendment  not  be  incorporated  into  the 
MUTCD.  Sixteen  of  the  19  commenters 
agreed  with  the  position  of  the  NPA  of 
not  normally  including  technical 
information  on  the  MUTCD.  Three 
commenters.  including  the  NCUTCD, 
agreed  that  while  the  information  on  the 
"closed  circuit  principle"  is  technical  in 
nature,  it  is  an  important  safety 
application  standard.  Based  on  the 
safety  implications  of  not  including  this 
information,  the  MUTCD  is  being 
revised  to  include  discussion  on  the 
"closed  circuit  principle."  The  reference 
to  this  same  requirement  will  remain  in 
the  Traffic  Control  Devices  Handbook.* 


*  Available  for  S^.OO  from  the  Government 
Printing  Office,  Washington.  DC  20402,  Stock  No. 
050-001-02700-1.  Copies  are  also  available  for 
inspection  at  the  Federal  Highway  Administration, 
Office  of  Traffic  Operations,  HTO-21,  Room  3419. 
400  Seventh  St.  SW,.  Washington.  DC  2059a 
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This  amendment  imposes  no 
additional  costs  on  highway  agencies. 

Discussion  of  Editorial  Changes 

In  accordance  with  the  FHWA 
procedures  published  in  FHWA  Docket 
83-18  (48  FR  30145,  June  30, 1983)  the 
FHWA  invites  comments  on  the 
following  editorial  changes. 

The  FHWA  is  making  the  following 
editorial  changes  to  the  MUTCD.  Each 
change  and  its  basis  is  summarized 
below. 

(16)  Request  IV-55  (Chng.)— Traffic 
Signal  Display  for  Left  Turn  Phasing 

The  NCUTCD  requested  specific 
wording  changes  to  section  4B-6  of  the 
MUTCD  to  clarify  existing  language 
relative  to  signals  controlling  left  turn 
movements. 

In  particular,  the  MUTCD  in  sections 
4B-6,  4(d),  and  4B-6,  5(e)  states  that 
"exclusive  turn  lanes"  "shall"  or  in 
some  cases  "may"  be  signalized.  This 
has  caused  considerable  confusion  as  to 
the  use  of  left  turn  displays.  The  term 
"exclusive  turn  lane"  has  a  highway 
geometric  definition  that  covers  any 
lane  dedicated  exclusively  to  turning 
traffic,  whether  signalized  on  not.  The 
MUTCD  intends  the  term  "exclusive 
turn  lane"  to  mean  "separately 
controlled  turn  lane."  The  FHWA  is 
adopting  this  wording  change  to  amend 
the  MUTCD  accordingly. 

The  wording  change  should  eliminate 
the  confusion  that  was  created  as  to  the 
proper  use  of  left  turn  displays,  but 
impose  no  additional  costs. 

(17)  Request  IV-56  (Chng.)— 
Modification  to  Pedestrian  Signal  Face 
Indications 

Section  4D-1  and  Figure  4-3  are  being 
amended  in  order  to  clarify  the  meaning 
of  "Palm"  and  to  allow  the  use  of  a 
single  section  symbol  display. 

Section  4D-1  describes  the  symbolic 
"DONT  WALK"  as  an  upraised  pahn. 
The  palm  is  commonly  defined  as  the 
inner  surface  of  the  hand  extending  from 
the  wrist  to  the  base  of  the  fingers. 
Therefore  the  word  "palm"  will  be 
changed  to  "hand." 

Also  the  following  editorial  changes 
will  be  made  in  Figure  4-3. 

1.  Eliminate  the  words  "with  cut  out 
letters"; 

2.  Show  also  a  single  section  symbol 
display; 

3.  change  subtitle  to  read  "one 
section"  rather  than  "single  section." 
Change  subtitle  to  read  "two  section" 
rather  than  "two  section  type;"  and 

4.  Retitle  Figure  4-3  to  'Typical 
pedestrian  signal  indications." 


This  amendment  to  the  MUTCD 
provides  clarity  and  imposes  no 
additional  cost. 

(18)  Request  IV-61  (Chng.)— Number 
of  Lenses  per  Signal  Face 

The  Signals  Technical  Committee  of 
the  NCUTCD  recommended  that  an 
editorial  change  be  made  to  section  4B-7 
of  the  MUTCD. 

The  third  sentence  of  the  first 
paragraph  currently  reads:  "Allowable 
exceptions  to  the  above  are:"  The  word 
"above"  when  applied  to  the  second 
sentence  could  be  interpreted  to  mean 
that  (a)  colors  other  than  red,  yellow, 
and  green  can  be  used  and  (b)  indication 
other  than  circular  or  arrow  can  be 
used.  This  was  not  the  intent  of 
"allowable  exception."  the  NCUTCD 
suggested  that  the  following  editorial 
changes  be  made: 

1.  In  the  third  sentence  of  the  first 
paragraph  of  Section  4B-7,  insert  the 
words  "number  of  lenses  stated" 
between  "the"  and  "above".  The  revised 
third  sentence  would  thus  read: 
"Allowable  exceptions  to  the  number  of 
lenses  stated  above  are:" 

2.  Add  a  new  paragraph  5  to  read  as 
follows:  "5.  A  signal  face  used  for  a 
ramp  metering  signal." 

The  effect  of  the  above  change  is  to 
delineate  a  fifth  exception  already 
allowed  in  section  4E^22-2. 

The  FHWA  is  therefore  amending  the 
MUTCD  to  reflect  the  editorial  change 
which  will  clarify  the  intent  of  the  words 
"allowable  exceptions".  This  revision 
imposes  no  additional  cost. 

Discussion  of  Actions  To  Be  Deferred  or 
Extended 

Actions  on  the  following  requests  are 
being  deferred  pending  additional 
information  and  review. 

(19)  Request  II-5  (Chng.)— 
Recreational  and  Cultural  Interest  Signs 

(20)  Request  11-61  (Chng.)— Traffic 
Control  for  Reversible  Two-  Way  Left- 
Turn  Lanes 

The  FHWA  extends  the  deadline  for 
comments  by  120  days  for  the  following 
request. 

(21)  Request  11-101  (Chng.)— Standards 
for  Performance  of  Retroreflective 
Traffic  Control  Devices 

The  NCUTCD  has  expressed  a  great 
deal  of  interest  in  this  request.  On 
September  3, 1985,  they  asked  for  the 
deadline  for  comments  for  FHWA 
Docket  No.  85-18  to  be  extended  so  that 
they  might  have  more  time  to  form  a 
task  force  to  evaluate  the  need  for 
standards  and  to  develop  a  response. 
This  action  will  be  addressed  in  a 
separate  document. 


In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  109(d), 
315,  and  402(a],  and  the  delegation  of 
authority  in  49  CFR  1.48(b),  the  Federal 
Highway  Administration  hereby  adopts 
the  Manual  on  Uniform  Traffic  Control 
Devices  as  amended  herein  and  amends 
Part  625  of  Title  23  CFR  by  revising 
§  62S.3(c)(l)  to  read  as  set  forth  below. 

Regulatory  Impact 

The  Federal  Highway  Administration 
has  determined  that  this  doctunent 
contains  neither  a  major  rule  under 
Executive  Order  12291  nor  a  significant 
regulation  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  As  stated  herein  the 
economic  impact  of  these  amendments 
is  so  minimal  as  not  to  require 
preparation  of  a  full  regulatory 
evaluation.  For  the  same  reasons  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  the  FHWA  hereby 
certifies  diat  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Since  the  editorial  amendments 
contained  in  this  document  are  technical 
in  nature  and  have  been  previously 
circulated  to  those  most  likely  to  have 
an  interest,  the  FHWA  finds  good  cause 
to  make  the  editorial  amendments  final 
without  the  opporitmity  for  comment 
under  the  Administrative  Procedure  Act. 
However,  interested  parties  may 
comment  on  the  editorial  amendments 
by  March  29, 1986  and  such  comments 
will  be  placed  in  a  Public  Docket  and 
considered.  For  the  same  reasons, 
opportunity  for  prior  comment  is  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation. 

Incorporation  by  Reference 

The  MUTCD  has  been  incorporated 
by  reference  in  23  CFR  Part  625  under 
the  provisions  of  5  U.S.C.  552(a)  and  1 
CFR  Part  51  and  approved  by  the 
Director  of  the  Federal  Register  as  of 
April  1, 1985.  The  MUTCD  was  last 
revised  on  March  13, 1985  (50  FR  10001). 
The  MUTCD  citation  included  in  23  CFR 
625  will  be  revised  to  reflect  the 
amendments  contained  in  this 
document. 

List  of  Subjects  in  23  CFR  Parts  625  and 
655 

Design  standards.  Grant  programs — 
transportation.  Highway  and  roads. 
Signs,  Traffic  regulations.  Incorporations 
by  reference. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Researdi, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 


BEST  COPY  AVAILABLE 
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I  ai  d 


regarding  intergovei^menfal 
Federal  programs 
program) 

Issued  on:  Decemler 
R-A-Bamhart. 
Federal  High  way 
Highway  Administration. 


consultation  on 
activities  apply  to  this 


2.1985. 
A<iministrator.  Federal 


PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

The  FHWA  hen  by  amends  Chapter  I 
of  Title  23,  Code  oJF  Federal  Regulations, 
by  amending  Part  625  as  set  forth  below. 

1.  TTie  authorityjcitation  for  23  CFR 
Part  625  is  revised  to  read  as  follows: 

Authority:  23  U.S.i.  Sections  109(d),  315. 
and  402(a):  49  CFR  l|48(b). 

2.  In  Section  62513,  paragraph  {c)(l)  is 
revised  to  read  as  jfoUows: 

§625.3    StandardsJspecific«tions.policie*, 
gutdM,  and  retaren  ««. 

***** 

(c)  Traffic  contn  >/.  (1)  Manual  on 
Uniform  Traffic  Cc  ntrol  Devices  for 
Streets  and  Highwbys.  FHWA.  1978.  as 


amended  Febmarj 


(FR  Doc.  85-29359  Filed  12-11-85;  8:45  am] 

MJJNQ  COOC  4t10-22-l 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  906 

Permanent  State 
of  Colorado 

agency:  Office  of 
Reclamation  and 
Interior. 

action:  Final  rule 


persons  who  are  di 
use  of  explosives  ii 
mining  operation. 

States  with  reguhtory  programs 
approved  under  th(  Surface  Mining 
Control  and  Reclar  lation  Act  of  1977 


1986. 


leguiatory  Program 

Jurface  Mining 
E  nforcement  (OSM). 


summary:  The  Dirictor,  OSM,  is 
announcing  his  de(  ision  to  further 
extend  the  deadlin ;  for  Colorado  (1)  to 
promulgate  rules  gi  »veming  the 
tranining,  examina  ion  and  certification 
of  blasters  and  (2) 


I  o  develop  and  adopt 
a  program  to  exam  ne  and  certify  all 

ii  rectly  responsible  for 
ii  I  a  surface  coal 


(SMCRA  or  the  Ac 
develop  and  adopt 
program  by  March 
850.12(b)  of  OSMs 


)  are  required  to 
a  blaster  certification 
i,  1984.  Section 
regulations  provides 


that  the  Director,  C  SM.  may  approve  an 
extension  of  time  fi  ir  a  State  to  develop 
and  adopt  a  progra  in  upon  a 


demonstration  of  good  cause.  In 
accordance  with  the  State's  request  the 
Director  is  granting  the  State  an 
additional  extension  until  January  31, 
1986. 

EFFECTIVE  DATE:  December  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Hagen,  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining,  219  Central  Avenue. 
N.W..  Albuquerque.  New  Mexico  87102. 
Telephone  (505)  766-1486. 
SUPPLEMENTARY  INFORMATION:  On 
March  4. 1983.  OSM  issued  final  rules 
effective  April  14, 1983,  establishing  the 
Federal  standards  for  the  training  and 
certification  of  blasters  at  30  CFR  Part 
850  (46  FR  9486).  Section  850.12  of  these 
regulations  stipulates  that  the  regulatory 
authority  in  each  state  with  an  approved 
program  under  SMCRA  shall  develop 
and  adopt  a  program  to  examine  and 
certify  all  persons  who  are  directly 
responsible  for  the  use  of  explosives  in  a 
surface  coal  mining  operation  within  12 
months  after  approval  of  a  State 
program  or  within  12  months  after  the 
publication  date  of  OSM's  rule  at  30 
CFR  Part  85a  whichever  is  later.  In  the 
case  of  Colorado's  program,  the 
applicable  date  is  12  months  after 
publication  of  OSM's  rule,  or  March  4. 
1984. 

On  February  8, 1984,  Colorado 
advised  OSM  that  it  would  be  unable  to 
meet  the  March  4, 1984  deadline  and 
requested  an  additional  six  months  to 
develop  and  adopt  a  blaster  certification 
program. 

The  Director  of  the  Colorado 
Department  of  Natural  Resources, 
Mined  Land  Reclamation  Division,  the 
regulatory  authority  for  Colorado's 
program,  advised  OSM  that  the  State 
would  require  the  additional  time  in 
order  to  work  out  an  agreement  with 
another  State  agency  that  would 
administer  the  blaster  certification 
program.  He  also  stated  that  Colorado 
would  like  to  promulgate  regulations 
governing  a  blaster  training  program 
concurrently  with  the  promulgation  of 
other  modifications  to  the  program 
which  the  State  intended  to  make  as  a 
result  of  modifications  in  the  Federal 
regulations  under  SMCRA.  In 
accordance  with  the  State's  request,  on 
April  30, 1984,  the  Director  extended  the 
deadline  for  Colorado  to  submit  a 
proposed  blaster  training  program  until 
September  4. 1985  (49  FR  18296). 

On  August  10, 1984.  the  State 
requested  another  extension  for  an 
additional  six  months.  This  request  was 
granted  by  OSM  on  September  24, 1984 
(49  FR  37428).  OSM  received  a  third 


request  from  Colorado  for  an  extension 
of  time  to  submit  a  blaster  training  and 
certification  program.  In  its  letter  to 
OSM  requesting  the  extension,  Colorado 
indicated  that  additional  time  was 
needed  to  work  with  a  contractor  on 
development  of  a  program.  The  State 
advised  OSM  that  it  intended  to  initiate 
rulemaking  in  July.  The  rulemaking 
process  will  take  approximately  six  to 
seven  months  to  complete.  Therefore, 
the  State  requested  an  extension  of  the 
current  deadline  until  January  31, 1986. 
On  October  31, 1985,  OSM  published 
notice  in  the  Federal  Register  of  the 
State's  request  for  an  additional 
extension  to  submit  a  blaster  training 
program  (49  FR  37430).  Public  comment 
on  this  proposal  was  sought  for  30  days 
ending  December  2, 1985.  No  comments 
were  submitted  to  OSM  during  the 
comment  period.      , 

Director's  Decision 

In  accordance  with  the  State's 
request,  the  Director  is  extending  the 
deadline  for  Colorado  to  submit  a 
proposed  blaster  training  program  until 
January  31, 1986.  This  extension  will 
allow  the  Colorado  Department  of 
Natural  Resources,  Mined  Land 
Reclamation  Division,  to  work  with  its 
contractor  to  complete  the  writing  of  the 
regulations  and  to  initiate  and  complete 
State  rulemaking. 

Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The  Director 
has  determined  that,  pursuant  to  section 
702(d)  of  SMCRA,  30  U.S.C.  1292(d),  no 
environmental  impact  statement  need  be 
prepared  on  this  rulemaking. 

2.  Executive  Order  No.  12292  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMBJ  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 
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3,  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  906 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  December  6, 1965. 
Gary  Bennethum, 

Acting  Deputy  Director.  Operations  and 
Technical  Services,  Office  of  Surface  Mining. 

PART  906— COLORADO 

30  CFR  Part  906  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

« 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  e^se?.). 

§906.16    [AmendMl] 

2.  30  CFR  906.16(a)  is  revised  by 
substituting  "January  31, 1986"  for 
"March  4. 1985." 

[FR  Doc.  85-29485  Filed  12-11-85;  8:45  am] 

BILLING  CODE  4310-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SWH-FRL-2921-8] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusions 
and  Final  Vertical  and  Horizontal 
Spread  Model  (VHS) 

Correction 

In  FR  Doc.  85-27069,  beginning  on 
page  48886  in  the  issue  of  Wednesday, 
November  27, 1985,  malce  the  following 
correction:  On  page  48899,  Hrst  column, 
sixth  line,  the  "V  symbol  should  appear 
as  a  subscript,  as  corrected  the  sixth 
line  should  read:  "D  =a  X  v  +  D*. 
where". 

BILUNG  COOE  1505-01 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  Na  FEIIA-66911 

Cttanges  in  Hood  Elevation 
Determinations;  Indiana  et  aL 

AGENCY:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 
action:  Interim  rule. 

SUMINARV:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientiGc  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modiHed  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
conununity,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC  ^ 
20472  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the 
FIRM[s)  make  it  administratively 
infeasible  to  pubUsh  in  this  notice  all  of 
the  modified  base  (100-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 


Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  Section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
9(M48)),  42  U.S.C.  4001-4128,  and  44 
CFR  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  eflfect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time,  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

The  changes  in  the  base  (lOO-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
conmiunities. 

List  of  Subjects  in  44  CFR  Pari  65 

Flood  insurance.  Flood  plains. 
The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197B,  EG.  12127. 


Stale  and  county 

Localion 

Date  and  name  of  nowsoaoer 

Chief  executive  officer  of  community 

Elfect~a  date  of 
nocMcaeon 

Cortwnun*- 
ly  number 

Indiana:  Altea — _ 

cay  o<  Fort  Wayne 

NutfunAiar  1,  1905  and  Novatnbar 

Oty/Coumy  Bu*»n9,  t   Mam  Street.  Fort  Wayne, 
Indona  46802. 

Oct  21,  1985 

180003 
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SMiMidcaunly 


LouMnK  EaM  Baton  Rougi 
Pwnt\. 

McMgMC  K«nl 


ONo:  FranUn  and  FiMaU  . 


CoHn  and  OMttin. 


Issued:  December  3,  'PSS. 
Jeffrey  S.  Bragg. 

Administrator,  Federal 
Administration. 

[FR  Doc.  85-29440  Filed 

aiUJNG  CODE  67ia-03-M 


Location 


CXyofGnndvaa.. 
CMyofCohmbua.. 


CHy  of  Ining.. 
CKyo*  Piano.. 


nsurance 


12-11-85: 8:45  am] 


44CFRPart65 


Changes  in  Flood  Elivation 
Determinations;  Newj  York  et  al. 

agency:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency, 
ACTION:  Final  rule. 


SOMKURY:  Modified  h  ase  (100-year) 
flood  elevations  are  f  nalized  for  the 
communities  listed  Ik  low. 

These  modified  eleyations  will  be 
used  in  calculating  flcjod  insurance 
premium  rates  for  neW  buildings  and 
their  contents  and  forisecond  layer 
coverage  on  existing  luildings  and  their 
contents. 

OATES:  The  effective  iates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  foUoiving  table  and 
amend  the  Flood  Insuiance  Rate  Map(8) 
(FIRM)  in  effect  for  e^h  listed 
community  prior  to  this  date. 
addresses:  The  modtfied  base  flood 
elevations  for  each  copimunity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  O  ficer  of  each 
community.  The  respe  :tive  addresses 
are  listed  on  the  folloi  i^ing  table. 

FOR  FURTHER  INFORIIU  TION  CONTACT 

Mr.  John  L  Matticks.  i  Acting  Chief,  Risk 
Studies  Division,  Fede  ral  Insurance 
Administration,  Feder  i\  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-2787. 


Date  and  nam«  o4  txwupaper 
whera  notice  was  publoned 


Now«T«Mr  12,  ises  and  NoMmiMr 
19.  1985.  AOnocatf. 

Novetnbar  12.  1985  and  November 
19.  1985.  Advance. 

Nowaniber  27.  1985  and  December 
4.  1985,  CotoiKM  Omptcfl. 


October  16.  1985  and  October  23. 

1985.  Irving  Oaify  News 
December  11.  1985  and  December 
18,  1985,  Piano  Omtf  Star-Cariar. 


± 


Chief  executive  officer  of  cortwnunWy 


Hononble  Pat  Screen,  Mayor  of  the  City  of  Baton 
Rouge,  PO.  Box  1471,  Baton  Rouge,  Louisiana 
70821. 

Honorabia  James  Budi,  Htlayor,  CHy  of  GrandviMs.  Ctty 
Hal,  3195  Wilson  Avenue,  GrandvHIe,  Michigan 
49418. 

Honorabfe  Dana  G.  Rinehart  Mayor.  City  of  Colum- 
bus. City  HaH,  90  West  Broad  Street,  Colunbus. 
Ohio  43215-4184. 

Honorable  Bobby  Joe  Raper.  Mayor  of  the  City  of 
Innng,  P.O.  Box  3008,  Innng,  Texas  75061. 

The  Honorable  Jack  Harvard.  Mayor  of  the  City  of 
Piano,  P.O.  Box  358.  Piano.  Texas  75074. 


Effective  date  of 
modification 


October  28. 
1965,  letter  of 
map  revision. 

tkH.  4,  1985 


Nov.  18.  1985. 


Oct  7.  1985 . 


Nov  26,  1985, 
letter  of  map 
revisioa 


Communi- 
ty number 


220058B 


260171 


390170 


480180A 
480140B 


SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L. 
90-448).  42  U.S.C.  4001-4128,  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  aheady  in  effect 
in  order  to  qualify  or  to  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  modified  elevations,  together 
with  the  flood  plain  management 


measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poUcies  established  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Fart  65 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U,S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 


stale  and  county 


New       VoriL 

(FEMA  Docket  No.  6657). 
Texas:  Dales  (FEMA  Docket 

Na8667) 


aiyof  Vonkars. 
%  ofhving 


Location 


Date  and  name  of  newspaper 
where  notice  was  puMsned 


April   2.    1965   and   April   9.    1985. 

Horald  Statesman 
April  16,  1985  and  April  23,  1965, 

Tlta  kving  Daitf  Namia. 


Cfiief  executive  officer  of  community 


Honorable  Angefcj  R  Martinelli,  Mayor  of  the  CHy  of 
Yonkers.  City  Hall.  Vonkers.  New  Yort(  10701. 

Honorable  Bobby  Joe  Raper.  Mayor  of  the  Ctty  of 
Irving,  P.O.  Box  3008,  Innng,  Texas  75061. 


Effective  date  of 
tnodification 


Feb.  14,  1985.. 
Mar.  4,  1985.... 


Communi- 
ty number 


380936B 

480180 
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Stale  and  oounly 


Wisconsin:  Graan  (Docket  No. 
FEMAe684). 


City  o(  Monroe.. 


Issued:  December  3, 1985. 
Jeffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 

|FR  Doc.  85-29441  Filed  12-11-85;  8:45  am] 
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44CFRPart67 

Final  Flood  Elevation  Determinations; 
Arkansas  at  at 

agency:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMURY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Federal 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below: 
ADDRESSES:  See  table  below: 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  L  Matticks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  Hsted.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Tide  XUI  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 


Date  and  name  of  newaoaoer 
wnere  notice  was  puokaned 


Auguat  12.  1966  and  Augual  19, 
1966.  Monrou  Bmnng  Ttnrn. 


Chi¥  executive  officer  of  cornmunHy 


HonoraWe  Palhcfc  F.  Thorpe,  friayor,  CHy  of  IMorvoe. 
P.O.  Bon  200,  1110  18th  Avenue,  kilonroe  Wiacon- 
ainS3S66. 


community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  luider 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Federal  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  commimities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Source  of  flooding  and  location 


ARKANSAS 


Dumaa  (City),  Oeeha  County  (FEUA  Oodiat  Na 
6643) 

Canal  No.  19:  At  State  Route  54 

Mute  aveaeble  for  Inepectiofi  at  ttie  Dumes 

Municipal  Building,  155  East  Watermaa  Dumas. 

Arlunsas. 


NEVADA 


CaNente  (City).  Uneoin  County  (FEMA  Docinl 
NaS673) 

Clover  Cnek:  Intersection  of  Spring  and  Main 
Streeta _. „ 


#Deplh 
in  feet 
above 
ground. 
^Eleva- 
tion m 
feet 
(NGVD). 
Modified 


•157 


EflectMe  dale  of 
mooiiiceuon 


July  30,  1965.. 


Communi- 
ty numoer 


550162 


Source  of  floodmg  and  location 


Mapa  avaWabls  tor  Inaoectlon  at  City  Clerk's 
Office,  C:ity  Hall,  Cakenie.  rwvada. 


Uneoin  CmaNy  (tMnoorporaled  Areee)  (FEMA 
Docket  No.  6C73) 

Ctovm  Creek  At  the  Guy  of  Calientc  corporate 


tar  InepecUon  at  County  Survey- 
or'a  Office,  Lincoln  County  Courthouse,  Pioche, 
Nevada. 


TEXAS 


Zones 


Sen  Antonio  (City),  Bexar  County  (FEMA 
Docket  No.  6673) 

Salado  Creek: 
Aporoximately  3.525  feel  upstream  of  Interstate 

410 - 

•  Of  Loop  13  Southeeat  MiMary 
Onva „ „.. 

Upaaeam  aids  of  Southcroea  Bouleverd 

At  confluence  of  Tnbuta'Y  A  to  Salado  Creek 

At  confluence  of  Tributary  B  to  Saiaoo  Creek 

Upstreem  side  of  Ree  Road 

At  confluence  of  Tnbutaty  C  to  Saiaoo  Creak 

Upstream  side  of  Southern  Paalic  Ranroad 

At  confluence  of  Fort  Sam  Houaton  Tribulary  to 
Salado  Creek 

Upstrewn  sxle  of  W  W.  White  Road 

Upetreem  side  of  Wmans  Rood _ 

At  confluence  of  Wateem  Creek _. 

At  confluence  of  Beital  Creek _. 

At  confluence  of  Tnlxjtary  O  to  Selado  Creek 

At  confluence  of  Tributary  F  to  Salado  Creek 

Approximately  300  feet  downstraem  of  IMissouh 
Paalic  Railroad 

Upataam  aide  of  Wetmore  Road 

At  oonlkiance  of  Hilud  Creek..... 

Upatream  axle  of  Bmeis  Road  (aeoond  up- 
stream crossing) 

Upstream  side  of  Jones  Mattztxirger  Roed 

At  confluence  of  U.S.  281  Tnbutary  to  Salado 
Creek 


iTDeoth 
in  feet 


ground. 


(NGVD). 


Upstream  side  of  North  Loop  Road 

Upstream  side  of  West  Avenue 

Upstream  aide  of  Blanco  Road 

Approximately  1,800  feet  upstream  of 
Road 


Blanoo 


awpa  airaaaoie  lor  atapeciion  at  itie  uay  (^lerka 
Office.  CMy  Han,  Plaza  de  Amias,  San  Antono, 
Texaa. 


San  Antonio  (City),  Bexar  County  (FEMA 
Docket  Na  66S6) 

Leon  Creek- 
Approximately  200  feet  upstream  of  CuMva 

Road 

At  (AtMndoned)  Potranco  Road 

Huebner  Creek  Tnbutary  A- 
Approximately  500  feet  upstream  of  confluence 

with  Huebner  Creek 

At  Eckert  Boulevard 

At  weir „ 

Mapa  available  for  Inapec  timi  at  ttie  City  Clerk's 
Office,  City  HaN.  Plaza  de  Armaa,  San  Anionn, 
Texas. 

wiscoNsm 

MNwMilwv  fCllyK  MHvwukM  wid  WnMnploil 

Counties  (FEMA  Docket  Na  6673) 
Lincoln  Creek 

At  mouth _ „ _ 

Juat  domnatraam  of  Wael  (ireen  Tree  Road 


■4415 


■S44 

*SflO 

•573 
•577 
•801 
•607 
•622 
•636 

•646 
•646 
•663 

•673 
•691 
•700 
•716 

•724 
•736 
•738 

•752 
•788 

•760 
*78B 
*804 
•843 

•850 


•756 
*7M 


*841 
*8S0 
•858 


•622 
•683 
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Source  a(  Roodr  |and  locaton 


kispeciure  CMce. 
Sraadway.  Room  1007, 


Atiojl  OS  rnle  uustraar   ol  CNcago  and  North 

Western  Railroad 


Munapal 


at  the  BuiMng 
BuiUng.    841    N. 
Mili»auliea.  Wisconsin. 


fOepth 


grouxl 
*EtoM>- 
Mm  in 

(NGVO». 


•706 


Issued:  December  3. 1985. 
Jeffrey  S.  Bragg, 

Administrator,  Fed^i  Insurance 

A  dministration. 

|FR  Doc.  85-29442  Fled  12-11-85;  8:45  amj 

nUJNG  CODE  S71»^>3-l  I 


DEPARTMENT  Of  THE  INTERIOR 

FisH  and  WHdtife  |Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlffe 
and  Plants;  Regulations  Governing  the 
Gray  Wolf  In  Minnesota 

agency:  Fisli  and  j^Vildlife  Service. 
Interior. 

action:  Final  rule 


summary:  The  Pis  i  and  Wildlife  Service 
issues  a  final  rule  ;oveming  the  gray 
wolf  in  Minnesotalthat  is  identical  to  the 
final  rule  issued  oi  August  10, 1983  (48 
FR  36256),  with  cei  tain  exceptions  that 
are  required  by  on  lers  of  the  United 
States  District  Cot  rt  for  the  Minnesota 
District  on  Januar]  5, 1984,  and  May  2. 
1985.  These  orders  require  the  Service  to 
amend  the  August  10, 1983,  regulations 
to: 

1.  Delete  all  refe  rences  to  public 
taking  of  wolves; 

2.  Require  that  tl  le  taking  and  killing 
of  wolves  under  th  b  depredation  control 
program  be  perfori  ned  in  a  humane 
manner; 

3.  Require  the  re  ease  of  any  young  of 
the  year  that  are  t!  ken  on  or  before 
August  1  of  that  ye  an  and 

4.  Prohibit  sale  c  r  export  in  interstate 
or  foreign  commeri  ;e  of  gray  wolves. 
date:  This  rule  is  « ffective  December  12, 
1985. 

FOR  FURTHER  INFOI IMATKM  CONTACT! 

John  Spinks,  Office  of  Endangered 


Species,  Room  500 


Broyhill  Building, 


U.S.  Fish  and  Wiltlife  Service. 
Washington  DC  20  J40  (703)  235-2771. 
SUPPLEMENTARY  IffHmMATION: 

Background 

On  July  14, 1982 
to  amend  the  specihl 
governing  the  gray 


the  Service  proposed 

regulations 
wolf  in  Minnesota 


(47  FR  30528).  The  gray  wolf  is  listed 
under  the  Endangered  Species  Act,  16 
U.S.C.  1533,  as  threatened  in  Minnesota 
and  endangered  elsewhere  in  the  48 
contiguous  States  (50  CFR  17.11).  The 
Service  proposed  to  allow  a  carefully 
controlled  taking  of  wolves  by  the 
pubUc  and  by  designated  State  and 
Federal  employees  in  certain  areas  of 
the  State.  The  proposed  amendment 
further  would  have  authorized  the  sale 
in  interstate  and  foreign  commerce  of 
wolf  parts  taken  by  the  public.  In 
addition,  the  amendment  would  modify 
the  Service's  existing  wolf  depredation 
control  program  by  authorizing  the 
taking  of  wolves  within  one-half  mile  of 
farms  where  depredation  has  occurred 
and  by  authorizing  the  killing  of  any 
wolf,  including  pups  of  the  year. 
Subsequent  to  a  60-day  public 
comment  period  and  pubUc  hearings  in 
Minneapolis  and  International  Falls, 
Minnesota,  the  Service  modified  the 
proposed  amendment  to  clarify  that 
wolves  would  not  be  taken  in  Wisconsin 
(except  in  response  to  depredation)  and 
that  no  trade  in  live  wolves  would  be 
authorized.  The  final  rule  was  published 
in  the  Federal  Register  (48  FR  36256)  on 
August  10, 1983.  This  rule  contained 
extensive  background  discussion 
regarding  wolf  management  in 
Minnesota,  including  a  summary  of 
comments  submitted  in  response  to  the 
proposed  gray  wolf  regulations  and  the 
Service's  response  thereto. 

Several  groups  challenged  the  August 
10, 1983,  rule,  alleging,  among  other 
things,  that  the  Service  could  not 
authorize  public  taking  of  the  threatened 
gray  wolf  without  demonstrating  that 
the  taking  was  required  to  relieve 
population  pressures  among  the  wolves 
and  that  the  Service  had  not  explained 
its  reasons  for  altering  the  existing 
program  for  controlling  wolves  that  prey 
on  domestic  animals.  The  Service 
agreed  with  the  plaintiffs  to  stay  the 
effectiveness  of  the  rule  pending  the 
outcome  of  the  lawsuit.  On  January  5, 
1984,  the  District  granted  the  plaintiffs' 
motion  for  summary  judgment,  Sierra 
Club  and  Defenders  of  Wildlife  v.  Clark, 
b77  F.  Supp.  783  (D.  Minn.  1984),  a  ruling 
that  was  appealed  by  the  Sendee.  On 
February  19, 1985,  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit 
affirmed  the  District  Court's  decision  on 
pubhc  taking  of  the  wolf  but  remanded 
for  further  consideration  by  the  District 
Court  the  issue  of  whether  the  changes 
in  depredation  control  had  been 
adequately  explained.  Sierra  Club  and 
Defenders  of  Wildlife  v.  Clark.  755  F.  2d 
608  (8th  Cir.  1985). 

After  a  hearing  on  May  2, 1985,  upon 
the  consent  of  the  parties,  the  District 


Court  ordered  the  Service  to  amend  the 
August  10, 1983,  regulations  to: 

1.  Require,  with  regard  to  the 
depredation  control  program,  that  any 
taking  or  killing  of  wolves  be  done  in  a 
humane  manner  and  that  any  young  of 
the  year  taken  on  or  before  August  1  of 
that  year  be  released. 

2.  Prohibit  sale  or  export  in  interstate 
or  international  commerce  of  Minnesota 
gray  wolves. 

The  Service  is,  therefore,  promulgating 
a  revised  flnal  rule  that  incorporates  the 
August  10, 1983,  final  rule  with  the 
exception  of  the  changes  that  are 
required  by  the  January  5, 1984,  and 
May  2, 1985,  court  orders. 

This  revision  does  not  change  or 
redefine  the  five  management  zones  and 
designated  critical  habitat  as  set  forth  in 
50  CFR  17.40(d)(1). 

National  Environmental  Policy  Act 

An  environmental  assessment  was 
prepared  in  conjunction  with  the  August 
10, 1983,  final  rule,  and  the  Fish  and 
Wildlife  Service  determined  that 
adoption  of  that  rule  was  not  a  major 
Federal  action  that  would  significantly 
affect  the  quality  of  the  human 
environment.  The  Service  concludes  that 
adoption  of  the  revised  final  rule  is 
likewise  not  a  major  Federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4332(2)(C). 

Detenninations  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
determined  that  the  August  10, 1983, 
final  rule  was  not  a  major  rule  and  did 
not  fequire  preparation  of  a  regulatory 
analysis  under  Executive  Order  12291. 
The  Department  also  determined  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.).  These  determinations  are 
discussed  in  detail  in  the  Determination 
of  Effects  that  was  prepared  by  the  Fish 
and  Wildlife  Service  for  the  August  10, 
1983,  final  rule.  As  the  District  Court 
ordered  revision  of  this  final  rule 
requires  deletion  of  a  portion  of  that  rule 
without  significant  change  to  the 
remainder,  the  Service  concludes  that 
the  determinations  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  for  this  revised  rule  are 
unchanged  from  those  concluded  for  the 
August  10, 1983,  final  rule.  This  rule  is 
published  in  final  form  without 
opportunity  for  further  public  comment 
and  is  made  effective  upon  publication 


BEST  COPY  AVAILABLE 
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because  all  changes  in  the  August  10, 
1983,  final  rule  are  mandated  by  a  court 
order.  Therefore,  the  Service  Hnds  that 
good  cause  exists  under  5  U.S.C. 
553(d](3]  to  make  this  rule  effective 
immediately. 

List  of  Subjecte  in  SO  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

Accordingly,  50  CFR  Part  17  is  revised 
as  follows: 

1.  The  authority  for  Part  17  continues 
to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884;  Pub. 
L.  94-359;  90  Stat.  911:  Pub.  L.  95-632, 92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531,  et  seq.), 
unless  otherwise  noted. 

§  17.40    [AmendMl] 

2.  Section  17.40(d}  paragraphs  (2)  and 
(3)  are  revised  to  read  as  shown  below: 

(d)  *  •  * 

(2)  Prohibitions.  The  following 
prohibitions  apply  to  the  gray  wolf  in 
Minnesota. 

(i)  Taking.  Except  as  provided  in  this 
paragraph  (d)(2)(i)  of  this  section,  no 
person  may  take  a  gray  wolf  in 
Minnesota. 

(A)  Any  person  may  take  a  gray  wolf 
in  Minnesota  in  defense  of  his  own  life 
or  the  lives  of  others. 

(B)  Any  employee  or  agent  of  the 
Service,  any  other  Federal  land 
management  agency,  or  the  Minnesota 
Department  of  Natural  Resources,  who 
is  designated  by  his/her  agency  for  such 
purposes,  may,  when  acting  in  the 
course  of  his/her  official  duties,  take  a 


gray  wolf  in  Minnesota  without  a  permit 
if  such  action  is  necessary  to: 

[1]  Aid  a  sick,  injured  or  orphaned 
specimen;  or 

(2)  Dispose  of  a  dead  specimen;  or 

(3)  Salvage  a  dead  specimen  which 
may  be  useful  for  scientific  study. 

[4]  Designated  employees  or  agents  of 
the  Service  or  the  Minnesota 
Department  of  Natural  Resources  may 
take  a  gray  wolf  without  a  permit  in 
Minnesota,  in  zones  2,  3, 4,  and  5.  as 
delineated  in  paragraph  (d)(l]  of  this 
section,  in  response  to  depredations  by 
a  gray  wolf  on  lawfully  present  domestic 
animals:  Provided,  that  such  taking  must 
occur  within  one-half  mile  of  the  place 
where  such  depredation  occurred  and 
must  be  performed  in  a  humane  manner 
And  provided  further,  that  any  young  of 
the  year  taken  on  or  before  August  1  of 
that  year  must  be  released. 

(C)  Any  employee  or  agent  of  the 
Service  or  the  Minnesota  Department  of 
Natural  Resources,  when  operating 
under  a  Cooperative  Agreement  with  the 
Service  signed  in  accordance  with 
section  6(c]  of  the  Endangered  Species 
Act  of  1973,  who  is  designated  by  the 
Service  or  the  Minnesota  Department  of 
Natural  Resources  for  such  purposes, 
may,  when  acting  in  the  course  of  his  or 
her  official  duties,  take  a  gray  wolf  in 
Minnesota  to  carry  out  scientiHc 
research  or  conservation  programs. 

(ii)  Export  and  Commercial 
Transactions.  Except  as  may  be 
authorized  by  a  permit  issued  under 
§  17.32,  no  person  may  sell  or  offer  for 
sale  in  interstate  commerce,  import  or 
export,  or  in  the  course  of  a  commercial 
activity  transport,  ship,  carry,  deliver,  or 
receive  any  Minnesota  gray  wolf. 

(iii)  Unlawfully  Taken  Wolves.  No 
person  may  possess,  sell,  deliver,  carry, 
transport,  or  ship,  by  any  means 


whatsoever,  a  gray  wolf  taken 
unlawfully  in  Minnesota,  except  that  an 
employee  or  agent  of  the  Service,  or  any 
other  Federal  land  management  agency, 
or  the  Minnesota  Department  of  Natural 
Resources,  who  is  designated  by  his/her 
agency  for  such  purposes,  may,  when 
acting  in  the  course  of  his  official  duties, 
possess,  deliver,  carry,  transport,  or  ship 
a  gray  wolf  taken  unlawfully  in 
Minnesota. 

(3)  Permits.  All  permits  available 
under  S  17.32  (General  Permits — 
Threatened  Wildlife)  are  available  with 
regard  to  the  gray  wolf  in  Minnesota.  AH 
the  terms  and  provisions  of  S  17.32 
apply  to  such  permits  issued  under  the 
authority  of  this  paragraph  (d)(3). 
*        *        «        *        * 

Dated:  October  25. 1985. 
P.  Daniel  Smith, 

Acting  Deputy  Assistant  Secretary  for  Fish 
'  and  Wildlife  and  Parks. 
(FR  Doc.  85-29417  Filed  12-11-65:  a-4S  am] 

BtLUNQ  CODE  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  671 
[Docket  No.  50950-5182] 

Tanner  Crab  Off  Alaska 

Correction 

In  a  correction  appearing  in  the  issue 
of  Thursday,  December  5, 1985,  on  page 
49853,  third  column,  last  line  of 
paragraph  2,  "(e)(l)(iv)"  should  have 
read  "(e)(l)(vi)". 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tJle  pubJic  of  the 
proposed  issuance  of  i  rules  and 
reguiations.  The  porpdse  of  these  notices 
is  to  give  interested  >ersons  an 
opportunity  to  participjite  in  the  rule 
making  prior  to  the  ajoption  of  the  final 
rules. 


DEPARTyENT  OF  AJSRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  430 

[Docket  No.  0043A] 

Sugar  Beet  Crop  insiirance 
Regulations;  Withdrawal  of  Proposed 
Rulemaking 


agency:  Federal  Cro  i 
Corporation,  USDA. 
action:  Withdrawal 
Proposed  Rulemaking 


Insurance 
>f  Notice  of 


h  ;reby  ] 
pur  lose  ( 


B<  let 


Flirt' 


summary:  The  Federil 
Corporation  (FCIC) 
this  notice  for  the  . 
withdrawing  a  Noiice 
Rulemaking  (NPRM) 
reissuing  the  Sugar 
Regulations  (7  CFR 
for  the  1986  and  s 
The  intent  of  this  not|:e 
the  NPRM  because 
not  available  to  issue 
would  apply  to  all  stajtes 
under  the  provisions 
The  authority  for  this 
contained  in  the  Pede^-al 
Act,  as  amended. 


Crop  Insurance 
publishes 
of 
of  Proposed 
I  evising  and 

Crop  Insurance 
430),  effective 
ucc^eding  crop  years, 
is  to  withdraw 
si^fficient  time  was 
a  final  rule  that 
and  for  filing 
7  CFR  Part  430. 
action  is 

Crop  Insurance 


FOR  FURTHER  INFORMi  mON  CONTACT: 

Peter  F.  Cole,  Secretai  y,  Federal  Crop 
Insurance  Corporatioi  i,  U.S.  Department 
of  Agriculture.  Washi  igton.  D.C.,  20250, 
telephone  (202)  447-3;  25. 
SUPPLEMENTARY  INFO  IMATION:  On 
Thursday.  April  25,  IS  B5,  FCIC  published 
a  Notice  of  Proposed  ^^ulemaking  in  the 
Federal  Register  at  50  FR  16265. 
proposing  to  revise  ar  d  reissue  the 
Sugar  Beet  Crop  Insur  jnce  Regulations 
(7  CFR  Part  430).  effec  live  for  the  1986 
and  succeeding  crop  j  ears. 

The  provisions  of  7  :;FR  Part  430 
provided  that  any  cha  iges  in  the  terms 
and  conditions  of  the  :ontract  will  be 
available  at  the  servic  e  office  by  May 
31. 

On  Thursday.  May  ;  0, 1985,  FCIC 
published  an  Interim  I  ule  in  the  Federal 
Register  at  50  FR  229©  I.  amending  the 
Sugar  Beet  Crop  Insur  ince  Regulations 


(7  CFR  430)  effective  for  the  1985  crop 
year  only,  by  extending  the  date  for 
Tiling  contract  changes  from  May  31, 
1985,  to  June  30, 1985. 

FCIC  could  not  meet  the  extended 
date  of  June  30  for  filing  contract 
changes. 

Due  to  an  error  in  schedaling,  these  ' 
regulations  will  not  meet  the  time 
restraints  required  for  notice  in  Arizona 
and  Cahfornia:  therefore,  the  Notice  of 
Proposed  Rulemaking,  published  on 
April  25. 1985.  at  50  FR  16265  is  hereby 
withdrawn. 

Done  in  Washington,  D.C.,  on  October  4, 
1985. 

Edward  Hews, 

Acting  Manager,  Federal  Crop-Insurance 

Corporation. 

(FR  Doc.  85-29415  Filed  12-11-85:  8:45  am) 

BIUMM  COOE  3410-4»-M 


Agricultural  Marketing  Service 

7  CFR  Part  1136 

Milk  in  the  Great  Basin  Marketing  Area; 
Notice  of  Proposed  Suspension  of 
Certain  Provisions  of  the  Order 

Correction 

On  December  9, 1985,  on  page  50159, 
the  Agricultural  Marketing  Service 
published  a  document  seeking 
comments  on  a  proposed  suspension  of 
certain  provisions  of  the  Great  Basin 
milk  order  (FR  Doc.  85-29082).  The 
document  was  printed  in  the  rules 
section;  however,  it  should  have 
appeared  in  the  proposed  rules  section. 

BHUNG  CODE  150S-01-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.Z;T1L-1] 

Truth  In  Lending;  Proposed  Update  to 
Official  Staff  Commentary 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  official  staff 
interpretation. 


summary:  The  Board  is  publishing  for 
comment  proposed  changes  to  the 
official  staff  commentary  to  Regulation 
Z  (Truth  in  Lending).  The  commentary 
applies  and  interprets  the  requirements 


of  Regulation  Z  and  is  a  substitute  for 
individual  staff  interpretations  of  the 
regulation.  The  proposed  revisions 
address  a  variety  of  questions  that  have 
arisen  about  the  regulation,  and  include 
new  material  and  changes  in  existing 
material. 

DATE:  Comments  must  be  received  on  or 
before  February  7, 1986. 

ADDRESS:  Comments  should  be  mailed 
to  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  or 
delivered  to  Room  B-2223,  20th  and  C 
Streets,  NW.,  Washington,  DC  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Comments  should  include  a  reference  to 
TIL-1.  Comments  may  be  inspected  in 
Room  B-1122  between  8:45  and  5:15  p  jn. 
weekdays. 

FOR  FURTHER  INFORMATION: 

Contact  the  following  attorneys  in  the 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  at  (202)  452-3667  or  (202)  452- 
3867: 

Subpart  A— Adrienne  Hurt 

Subpart  B — Gerald  Hurst,  Susan  Kraeger 

Subpart  C — Michael  Bylsma,  Leonard 

Chanin,  Adrienne  Hurt 
or  Joy  W.  O'Connell, 
Telecommunication  Device  for  the  Deaf 
(TDD)  at  (202)  452-3244. 

SUPPtfMENTARY  INFORMATION:  (1) 

General.  The  Truth  in  Lending  Act  (15 
U.S.C.  1601  et  sag.)  governs  consumer 
credit  transactions  and  is  implemented 
by  the  Board's  Regulation  Z  (12  CFR 
Part  226).  Effective  Dctober  13, 1981,  an 
official  staff  commentary  (TIL-1,  Supp.  I 
to  12  CFR  Part  226)  was  published  to 
interpret  the  regulation.  The 
commentary  is  designed  to  provide 
guidance  to  creditors  in  applying  the 
regulation  to  specific  transactions.  The 
commentary  is  updated  periodically  to 
address  significant  questions  that  arise. 
There  have  been  four  general  updates  so 
far— the  first  in  September  1982  (47  FR 
41338),  the  second  in  April  1983  (48  FR 
14882),  the  third  in  April  1984  (49  FR 
13482),  and  the  fourth  in  April  1985  (50 
FR  13181).  There  was  also  a  limited 
update  concerning  fees  for  the  use  of 
automated  teller  machines,  which  was 
adopted  in  October.  1984  (49  FR  40560). 
This  notice  contains  the  proposed  fifth 
general  update.  It  is  expected  that  it  will 
be  adopted  in  final  form  in  March  1986 
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with  optional  compliance  until  the 
uniform  effective  date  of  October  1  for 
mandatory  compHance. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
deleted  is  set  off  with  brackets. 

(2)  Proposed  revisions.  Following  is  a 
brief  description  of  the  proposed 
revisions  to  the  commentary: 

Subpart  A — General 

Section  226.4— Finance  charge 
4(b)  Examples  of  Finance  Charges 

Paragraph  4(b)(5).  Comment  4(b)(5)-2 
would  be  added  to  explain  the 
situations  in  which  premiums  or  other 
charges  for  residual  value  insurance 
obtained  by  a  creditor  or  consumer  are 
includable  in  the  finance  charge.  In 
certain  credit  transactions,  most  notably 
automobile  balloon  payment  financing, 
such  insurance  guarantees  the  estimated 
residual  value  of  the  property  purchased 
based  on  the  term  of  the  agreement;  that 
estimated  value  usually  is  equivalent  to 
the  final  balloon  payment  due. 

Subpart  B— Open-End  Credit 

Section  226.7— Periodic  statement 

7(c)  Credits 

Comment  7(c)-4  would  be  added  to 
make  clear  that,  where  the  creditor 
provides  the  dates  and  amounts  of  any 
credits  made  to  the  account  during  the 
billing  cycle,  the  regulation  does  not 
require  that  the  creditor  also  disclose  a 
total  for  each  particular  type  of  credit 
made  to  the  account  (for  example, 
payments);  nor  does  the  regulation 
require  that  the  creditor  provide  a  total 
figure  for  all  credits  made  to  the  account 
during  the  billing  cycle. 

Section  226.8— Identification  of 
transactions 

In  comment  8-5  certain  material 
would  be  deleted;  the  deleted  material 
would  be  incorporated  in  new  comment 
8-fl.  Comment  8-8  would  be  added  to 
clarify  the  identification  of  transaction 
requirements  for  transaction  in  which  a 
creditor  and  a  seller  have  a  corporate 
connection.  Comment  8-8  would  make 
clear  that  in  certain  instances  creditors 
may  describe  transactions  involving 
sellers  with  whom  they  have  a  corporate 
connection  using  the  identification 
requirements  for  unrelated  creditors  and 
sellers  (5  226.8(a)(3)),  instead  of  the 
identification  requirements  for  related 
creditors  and  sellers  (S  226.8{aK2]). 
Creditors  may  use  the  rules  in 
§  226.8(a)(3)  when  (1)  the  transactions 
occur  under  a  credit  plan  that  was 
established  primarily  for  use  with  sellers 


that  do  not  have  a  corporate  connection 
with  the  creditor,  or  (2)  the  transactions 
involve  a  seller  whose  connection  with 
the  creditor  would  not  be  known  to  the 
consumer  (for  example,  where  the 
creditor's  and  seller's  names  are  not 
similar,  and  the  periodic  statements  are 
issued  only  in  the  creditor's  name).  The 
second  situation  is  currently  addressed 
by  comment  8-5;  as  indicated  above, 
that  material  has  been  deleted  from 
comment  8-5  and  incorporated  in  new 
comment  8-8.  Staff  believes  that,  in  the 
circumstances  describe  in  comment  8- 
8,  the  information  provided  to 
consumers  under  §  226.8(a)(3)  would  be 
at  least  as  useful  as  that  provided  under 
S  226.8(aK2). 

Section  226.12— Special  credit  card 
provisions 

12(d)  Offsets  by  Card  Issuer  Prohibited 

Paragraph  12(d)(2).  Comment 
12(d)(2)-l  would  be  revised  to  clarify 
the  security  interest  exception  to  the 
prohibition  on  a  credit  card  issuer's 
offsetting  a  cardholder's  indebtedness 
against  fimds  of  the  cardholder  that  are 
on  deposit  with  the  card  issuer.  The 
comment  would  make  clear  that  the 
exception  does  not  include  any  security 
interest  that  may  result  from  a  card 
issuer's  routinely  including  language  in 
its  credit  card  agreements  with 
consumers  providing  for  such  security 
interests.  Comment  12(d)(2)-2  would  be 
deleted  since  it  would  be  inconsistent 
with  the  requirements  of  comment 
12(d)(2)-l  as  revised.  Comment  12(d)(2}- 
3  would  be  redesignated  comment 
12(d)(2)-2. 

Section  226.16— Advertising 

16(b)  Advertisement  of  Terms  That 
Require  Additional  Disclosiues 

A  new  comment  16(b)-l  would  be 
added  to  indicate  that, In  an 
advertisement,  the  disclosures  required 
by  §  228.16(b)(l)-(3)  need  be  made  only 
when  the  advertisement  reflects  one  or 
more  of  the  disclosure  terms  contained 
in  §  22&6(a)  or  22e.6(b).  In  light  of  this 
new  comment,  comment  16(b)-2  would 
be  redesignated  comment  16(b)-3  and 
would  be  revised  to  delete  the  example 
indicating  that  the  implicit  disclosure  of 
a  security  interest  requires  that  the 
additional  advertising  disclosures  of 
S  226.16(b)(l)-(3)  be  made.  Present 
comment  16(b)-l  would  be  redesignated 
conunent  16(b)-2,  and  comments  18(b)-3 
through  16(b)-7  would  be  redesignated 
comments  16(b)-4  through  16(b)-fl. 


Subpart  C— Closed-End  Credit 

Section  226.17 — General  disclosure 
requirements 

17(a)  Form  of  Disclosures 

Paragraph  17(a)(1).  Comment  17(a)(1)- 
4  would  be  revised  to  clarify  the 
disclosure  of  certain  security  interest 
charges  under  sections  \\  226.4(e)  and 
226.18(o).  Footnote  38  gives  creditors  the 
option  of  making  this  disclosure  either 
with  the  segregated  disclosures  or 
elsewhere.  The  revised  comment  would 
make  clear  that  if  a  creditor  chooses  to 
list  security  interest  charges  in  the 
itemization  of  the  amount  financed,  no 
further  disclosure  of  those  charges 
would  be  necessary. 

Comment  17(a)(l}-7  would  be  added 
to  clarify  the  disclosure  of  balloon 
payment  financing,  having  some 
characteristics  of  both  a  lease 
transaction  subject  to  Regulation  M  and 
a  credit  transaction  subject  to 
Regulation  Z.  Such  hybrid  types  of 
financing  are  increasingly  being  offered, 
particulariy  in  the  area  of  automobile 
financing.  In  these  transactions  where 
ownership  rights  to  the  property  subject 
to  the  transaction  vest  in  the  consumer 
upon  consummation,  creditors  must 
comply  with  the  disclosure  requirements 
of  this  regulation.  Therefore,  additional 
information,  such  as  options  that  a 
borrower  may  choose  in  lieu  of  making  a 
large  final  payment,  should  not  be 
included  in  the  segregated  Truth  in 
Lending  disclosures. 

Paragraph  17(c)(2).  Comment  17(c)(2)- 
3  would  be  added  to  clarify  the  use  of 
estimated  disclosures  in  simple-interest 
transactions.  Creditors  should  not  label 
disclosures  as  estimates  if  the  only 
reason  for  the  designation  is  the  fact 
that  consumers  may  make  payments  on 
other  than  scheduled  due  dates. 
Creditors  should  assume  that  all 
payments  will  be  timely  in  making  their 
disclosure  calculations. 

Section  226.18 — Content  of  disclosures 

18(f)  Variable  Rate 

Comment  18(f)-2  would  be  revised  to 
address  the  basis  for  final  disclosures  in 
transactions  for  which  creditors  must 
give  early  disclosures  three  days  after 
application  under  §  226.19.  If  creditors 
choose  to  redisclose  at  setdement, 
rather  than  at  consummation, 
disclosures  may  be  based  on  the  terms 
in  effect  at  settlement,  rather  than  at 
consummation. 

Comment  18(0-6  would  be  expanded 
to  cover  mortgages  containing  an  option 
permitting  consumers  to  convert  an 
adjustable-rate  mortgage  to  a  fixed-rate 
mortgage.  This  type  of  option  is  a 
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variable-rate  feature 
disclosed.  Creditors 


that  must  be 
Tiust  disclose  the 


limits  on  an  increase  upon  conversion 
and  the  effects  of  anjincrease.  However, 
no  example  of  payment  terms  that  could 
result  once  a  consunjer  exercises  the 
option  would  be  reqi  ired. 

18(k)  Prepayment 

Paragraph  18(k)(lj  Comment  18(k)(l)- 
1  would  be  revised  t(  i  clarify  that 
prepayment  penaltie  i  include  interest 
charges  assessed  for  any  period  of  time 
after  the  date  prepaytnent  in  full  is 
made.  Such  charges  i  ire  assessed  strictly 
because  prepayment  in  full  has  been 
made  at  a  date  earlit  r  than  maturity.  For 
example,  under  regul  ations  of  the 
Department  of  Housi  ig  and  Urban 
Development  (24  CFl  Parts  203.  213.  222 
and  234).  d  lender  wl  o  accepts 
prepayment  m  full  or  a  date  other  than 
the  installment  due  date  may  assess  a 
charge  for  interest  to  the  end  of  the 
month.  The  revision  \  trould  make  clear 
that  the  interest  char  je  assessed  from 
the  date  of  prepayme  it  in  full  until  the 
end  of  the  month  is  a  prepayment 
penalty. 

18(m)  Security  Inlerei  it 

Comments  18{m)-l  and  18(m}-3  would 
be  amended  to  clarif  acceptable 
descriptions  of  secur  ty  interests  for 
transactions  in  which  the  proceeds,  or  a 
portion  of  the  proceeds,  are  used  to 
purchase  the  coUateril.  The  revision 
would  make  clear  thi  t  creditors  may 
identify  the  collatera  generally  as  "the 
property  purchased"  jr.  instead,  may 
identify  the  collateral  by  item  or  type,  in 
accordance  with  §  22}.18(m){2). 

Section  226.23— High,  of  rescission 

23(f)  Exempt  Transac  ions 

Comment  23{f)-8  w  juld  be  revised  to 
clarify  the  applicatioi  of  the  right  of 
rescission  to  an  accoi  int  that  converts 
from  an  open-end  to  i  closed-end 
transaction.  In  some  (  ases,  creditors 
delay  closed-end  disc  osures  until 
conversion  of  an  accc  unt  even  if 
consummation  of  the  :lo8ed-end 
transaction  occurs  wl  en  the  account  is 
opened,  as  permitted  jy  comment  17(b)- 
2.  Comment  23(f)-8  w  juld  be  amended 
to  provide  that  no  ne\  ^  right  of 
rescission  arises  at  cc  nversion, 
regardless  of  a  creditdr's  compliance 
with  rescission  provis  ions  at  the 
opening  of  an  accoun  . 

Section  226.24— Adve  -tising 

Comments  24{b)-l  iind  24{c}(2)-3 
would  be  amended  to  permit  the 
abbreviation  "APR"  to  be  used  instead 
of  the  term  "annual  p(  ircentage  rate"  in 
advertisements.  This  ;hange  would 


make  more  consistent  the  advertising  of 
annual  percentage  rates  for  open-end 
and  closed-end  credit. 

List  of  Subjects  in  12  CFR  Part  228 

Advertising,  Banks,  Banking, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Finance,  Penalties, 
Truth  in  lending. 

PART  226— {AMENDED] 

(3)  Text  of  Revisions.  The  proposed 
revisions  to  the  commentary  (TIL-1, 
Supplement  1  to  12  CFR  Part  226)  read 
as  follows.  Arrows  indicate  new 
language;  brackets  indicate  language  to 
be  removed. 

SUPPLEMENT  I— OmaAL  STAFF 
COMMENTARY— TIL-1 

Subpart  A — General 


Section  226.4— Finance  charge 

*****  ' 

4(b)  Examples  of  Finance  Charges. 

***** 

Paragraph  4(b)(5). 

***** 

^2.  Residual  value  insurance.  Where  a 
creditor  requires  a  consumer  to  maintain 
residual  value  insurance  or  where  a  creditor 
is  a  beneficiary  of  such  insurance,  the 
premiums  must  be  included  in  the  finance 
charge  for  the  period  that  the  insurance  is  to 
be  maintained. -4 
***** 

Subpart  B— Open-End  Credit 

*        *         *         •         *     . 

Section  226.7— Periodic  statement 

***** 

7(c)  Credits. 
***** 

►4.  Totals.  Where  the  creditor  provides 
the  dates  and  amounts  of  credits  made  to  the 
account  during  the  billing  cycle,  the  creditor 
need  not  disclose  total  figures  for  the 
amounts  credited. '4 
***** 

Section  226.8— Identification  of  transactions 

***** 

5.  Same  or  related  persons.  ^  For  purposes 
of  identifying  transactions.  theM 

[TheJ  term  "same  or  related  persons" 
refers  to,  for  example: 

•  Franchised  or  licensed  sellers  of  a 
creditor's  product  or  service 

•  Sellers  who  assign  or  sell  open-end  sales 
accounts  to  a  creditor  or  arrange  for  such 
credit  under  a  plan  that  allows  the  consumer 
to  use  the  credit  only  in  transactions  with  the 
seller 

[A  person  is  not  related  to  the  creditor 
merely  because,  for  example: 

•  The  person  and  the  creditor  have  an 
agreement  by  which  the  person  is  authorized 
to  honor  the  creditor's  credit  card  under  the 
terms  specified  in  the  agreement 


•  The  person  and  the  creditor  have  a 
corporate  connection,  such  as  subsidiary- 
parent,  if  that  connection  is  not  obvious  from 
the  names  they  use.  For  example,  if  XYZ  card 
issuer  owns  the  ABC  hotel,  the  card  issuer 
and  the  hotel  are  not  "related."J 

►A  seller  is  not  related  to  the  creditor 
when  the  only  connection  between  the  seller 
and  the  creditor  is  an  agreement  by  which  the 
seller  is  authorized  to  honor  the  creditor's 
credit  card  under  the  terms  specified  in  the 
agreement.^ 
***** 

►8.  Transactions  involving  creditors  and 
sellers  with  corporate  connections.  In  a 
credit  card  plan  established  for  use  primarily 
with  sellers  that  have  no  corporation 
connection  with  the  creditor,  the  creditor  may 
describe  all  transactions  under  the  plan  using 
the  rules  in  §  226.8(a)(3)— creditor  and  seller 
not  same  or  related  persons — including 
transactions  involving  a  seller  that  has  a 
corporate  connection  with  the  creditor.  In 
other  credit  card  plans,  the  creditor  may 
describe  transactions  involving  a  seller  that 
has  a  corporate  connection  with  the  creditor, 
such  as  subsidiary-parent,  using  the  rules  in 
§  22e.8(a)(3]  if  the  circumstances  are  such 
that  it  is  unlikely  that  the  consumer  would 
know  of  the  corporate  connection  between 
the  creditor  and  the  seller — for  example, 
where  the  names  of  the  creditor  and  the 
seller  are  not  similar,  and  the  periodic 
statement  is  issued  in  the  name  of  the 
creditor  only. '4 


Section  226.12— Special  credit  card 
provisions. 

***** 

12(d)  Offsets  by  Card  Issuer  Prohibited. 

***** 

Paragraph  12(d)(2). 

1.  Security  interest — limitations.  In  order  to 
qualify  for  the  exception  stated  in 
§  226.12(d)(2),  a  security  interest  must  be 
affirmatively  agreed  to  by  the  consumer 
►  (for  example,  by  signing  a  separate  security 
agreement) -4.  must  be  disclosed  in  the 
issuer's  initial  disclosures  under  section 
226.6,  ►-must  be  specific  in  amount, '<  and 
must  be  obtained  and  enforced  only  through 
procedures  equally  available  to  other 
creditors.  ►An  example  of  a  permissible 
security  interest  in  deposit  account  funds 
would  be  one  in  which-4  [For  example,]  the 
consumer  [may  offer]  ►  offers  ■<  a  savings 
account  (as  an  alternative  to  other  personal 
property,  such  as  an  automobile)  as  security 
[for  credit  card  indebtedness.]  ►in  order  to 
qualify  for  a  credit  card  line. -4  Another 
example  of  a  permissible  security  interest  in 
deposit  account  funds  would  be  one  granted 
by  the  consumer  in  return  for  an  incentive 
offered  by  the  issuer  (for  example,  lower 
rates  on  the  credit  card  account).  ►Routinely 
including  in  agreements  contract  language 
that  indicates  that  consumers  are  giving  a 
security  interest  in  any  deposit  accounts  held 
by  the  issuer  does  not  come  within  the 
security  interest  exception  of  §  226.12(d)(2). -^ 

[2.  Security  interest — after-acquired 
property.  As  used  in  §  226.12(d),  the  term 
"security  interest"  does  not  exclude  (as  it 
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does  for  other  Regulation  Z  purposes) 
interests  in  after-acquired  property.  Thus,  a 
consensual  security  interest  in  deposit- 
account  funds,  including  funds  deposited 
after  the  granting  of  the  security  interest, 
would  constitute  a  permissible  exception  to 
the  prohibition  on  offsets-J 
*         •         •         *         • 

Comment  12(dK2)-3  is  redesignated 
12(d)(2}-2. 

***** 

Section  226.16— Advertising 

16(b)  Advertisement  of  Terms  That  Require 
Additional  Disclosures. 

►1.  Terms  requiring  additional 
disclosures.  In  S  228.16(b)  the  phrase  "the 
tenns  required  to  be  disclosed  under  {  228.6" 
refers  to  the  terms  in  {  226.6(a]  and  (b).'^ 
***** 

Comments  16(b)-l  redesignated  comment 
16(b)-2. 

***** 

[2.  J  ^3.-^  Implicit  terms.  Section  228.16(b) 
applies  even  if  the  triggering  term  is  not 
stated  explicitly,  but  may  be  readily 
determined  &om  the  advertisement  [For 
example,  a  statement  that  "the  equity  in  your 
home  becomes  spendable  with  an  XYZ  line 
of  credit"  implicitly  states  that  the  creditor 
will  take  a  security  interest  in  the  consumer's 
home.J 

Comments  16(b)-3  through  16(b)-7  are 
redesignated  comments  16(b)-4  through 
16(b}-8. 


Subpart  C— Closed-End  Credit 

Section  226.17— General  disclosure 
requirements. 

1 7(a)  Form  of  Disclosures. 
Paragraph  17(a)(1). 
***** 

4.  Content  of  segregated  dischsurea. 
Footnotes  37  and  38  contain  exceptions  to  the 
requirement  that  the  disclosures  under 
S  226.18  be  segregated  from  material  that  is 
not  directly  related  to  those  disclosures. 
Footnote  37  lists  the  items  that  may  be  added 
to  the  segregated  disclosures,  even  though 
not  directly  related  to  those  disclosures. 
Footnote  38  hsts  the  items  required  under 
S  226.18  that  may  be  deleted  from  the 
segregated  disclosures  and  appear  elsewhere. 
Any  one  or  more  of  these  additions  or 
deletions  may  be  combined  and  appear  either 
together  with  or  separate  from  the  segregated 
disclosures.  The  itemization  of  the  amount 
financed  under  S  226.18(c),  however,  must  be 
separate  from  the  other  segregated 
disclosures  under  J  226.18.  ►If  a  creditor 
chooses  to  include  in  the  amount  financed 
itemization  the  security  interest  charges 
required  to  be  itemized  under  iS  226.4(e]  and 
228.18(0).  the  creditor  need  not  list  these 
charges  elsewhere.  •« 
***** 

►7.  Balloon  payment  financing  with 
leasing  characteristics.  In  certain  credit  sale 
or  loan  transactions,  a  consumer  may  reduce 
the  dollar  amount  of  the  payments  to  be 


made  during  the  course  of  the  transaction  by 
agreeing  to  make  a  large  final  payment  based 
upon  the  residual  value  of  the  property 
purchased  at  end  of  the  loan  term.  The 
consumer  may  have  a  number  of  options  with 
respect  to  the  final  payment  including, 
among  other  things,  retaining  the  property 
and  making  the  final  payment  refinancing 
that  payment  or  transferring  the  property  to 
the  creditor  in  lien  of  the  final  payment.  Such 
transactions  may  have  some  of  the 
characteristics  of  lease  transactions  subject 
to  Regulation  M,  but  are  considered  credit 
transactions  where  tide  to  the  property  vests 
in  the  consumer  upon  consummation.  These 
transactions  are  governed  by  the  disclosure 
requirements  of  Uiis  regulation  instead  of 
Regulation  M.  Therefore,  creditors  should  not 
include  in  the  segregated  Truth  in  Lending 
disclosures  additional  information. 
Disclosures  should  show  the  large  final 
payment  in  the  payntent  schedule  without 
mentioning,  for  example,  other  options 
available  to  a  borrower  at  maturity.  << 

17(c)  Basis  of  Disclosures  and  Use  of 
Estimates. 
***** 

Paragraph  17(c)(2). 

*         *         •         •         • 

►3.  Simple-interest  transactions.  If 
consumers  do  not  make  timely  payments  in  a 
simple-interst  transaction,  some  of  the 
amounts  calculated  for  the  disclosures  will 
differ  from  amounts  that  consumers  will 
actually  pay  over  the  term  of  the  transaction. 
Creditors  should  not  label  disclosures  as 
estimates  in  these  transactions  if  the  only 
reason  for  uncertainty  about  the  amounts 
disclosed  is  the  fact  that  payments  may  be 
late.  For  example,  although  the  finance 
charge  and  total  of  payments  may  belarger 
than  disclosed  if  consumers  habiturally  make 
late  payments,  creditors  should  not  label 
these  amounts  as  estimates.  All  disclosures 
should  be  based  on  the  assumption  that 
payments  will  be  made  on  time. '4 


Section  226.18— Content  of  disclosures 

19(f)  VariaUe  Rate. 
•         »'       *         *         * 

2.  Basis  for  disclosures.  For  transactions 
subject  to  the  requirements  of  S  228.18(f),  the 
discbsures  must  be  given  for  the  full  term  of 
the  transaction  and  must  be  based  on  the 
terms  in  effect  at  the  time  of  consummation. 
However,  [inj 

►  •  In -4  a  variable-rate  transactions  with 
either  a  seller  buydown  that  is  reflected  in 
the  credit  contract  or  a  consumer  buydown, 
disclosures  should  not  be  based  solely  on  the 
initial  terms.  In  those  transactions,  the 
disclosed  annual  percentage  rate  should  be 
composite  rate  based  on  the  lower  rate  for 
the  buydown  period  and  the  rate  that  is  the 
basis  of  the  variable  rate  feature  for  the 
remainder  of  the  term.  (See  the  commentary 
to  S  226.17(c)  for  a  discussion  of  buydpwn 
transactions.) 

►  •  In  a  variable-rate  transaction  in  which 
a  creditor  rediscloses  after  giving  disclosures 
three  days  after  application,  as  required  by 
section  228.19,  the  final  disclosures  need  not 


be  based  on  the  terms  If  effect  at  the  time  of 
consummation.  If,  as  permitted  by  {  228.19(b), 
creditors  delay  redisclosure  until  settlement 
creditors  may  base  their  disclosures  on  the 
terms  in  effect  at  settlement  rather  than 
those  in  effect  at  consununation.-4 


6.  Examples  of  variable-rate  traitBoctioaa. 
The  following  transactions  constitute 
variable  rate  transactions:  *  *  * 

►  •  Variable-rate  transactions  with  an 
option  permitting  consumers  to  convert  at  a 
later  time  to  a  fixed-rade  loan.  The 
conversion  option  is  a  variable-rate  feature 
that  should  be  disclosed.  Creditors  should 
disclose  any  limitations  on  a  rate  increase 
resulting  from  conversion,  along  «vith  the 
effects  of  an  increase.  An  example  of  an 
increase  resulting  from  a  consumer's 
exercising  the  conversion  feature  need  not  be 
included. -4 


18(k)  Prepayment 

Paragraph  18(k)(l). 

1.  Penalty,  this  applies  only  to  those 
transactions  in  which  the  interest  calculation 
takes  account  of  all  scheduled  reductions  in 
principal,  as  well  as  transactions  in  which 
interest  calculations  are  made  daily.  The 
term  "penalty"  as  used  here  encompasses 
only  those  charges  that  are  assessed  strictly 
because  of  the  prepayment  in  full  of  a  simple- 
interest  obligation,  as  an  addition  to  all  other 
amounts.  [Items  which  are  not  penalties 
include  for  example: 

•  Loan  guarantee  fees. 

•  Interim  interest  on  a  student  loan. 
However,  minimum  finance  chai^  is  a 
penalty  in  a  simple-interest  transaction.  (See 
die  commentary  to  {  228.17(aKl)  regarding 
the  disclosure  of  minimum  finance  charge  as 
directly  related  information.)] 

►  S  Items  which  are  penalties  include,  for 
example: 

•  Interest  charges  for  any  period  after 
prepayment  in  full  is  made. 

•  A  minimum  finance  charge  in  a  simple- 
interest  transaction  (See  the  commentary  to 
S  228.17(a)(1)  regarding  the  disclosure  fA  a 
minimum  finance  charge  as  directly  related 
infonnation.) 

Items  which  are  not  penalties  include,  for 
example: 

•  Loan  guarantee  fees. 

•  Interim  interest  on  a  student  loan.^ 
•         *         •         *         • 

18(m)  Security  Interest 

1.  Purchase  money  transactions.  When  the 
collateral  is  the  item  purchased  as  part  of,  or 
with  the  proceeds  of,  the  credit  transaction. 
§  226.18(m)  requires  only  a  general 
identification  such  as  "the  property 
purchased  in  this  transaction."  [The] 
►  However,  the-<  creditor  may  [give  a  more 
specific  indentification  of  the  collateral, 
although  only  the  abbreviated  disclosure  is 
necessary.]  ►identify  the  property  by  item  or 
type  consistent  with  S  22&18(m)(2f.  instead  of 
identifying  it  as  "the  property  purchased  in 
this  transaction." -4  Any  transaction  in  which 
the  credit  is  being  used  to  purchase  the 
collateral  is  considered  a  purchase  money 
transaction  and  the  abbreviated  property 
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identification  may  be  used,  whether  the 
obligation  is  treated  t  s  a  loan  or  credit  sale. 


In  some  transactions  in 


which  the  credit  is  us^d  to  purchase  the 
collateral,  the  creditor  may  also  take  other 
property  of  the  consumer  as  security.  In  those 
cases,  a  combined  disclosure  must  be 
provided,  consisting  qf  the  abbreviated 
property  identiHcatioli  ►or  an  identiHcation 
consistent  with  {  226jl8(m)(2]-4  for  the 
purchase  money  collateral  [(although  more 
detail  may  be  givea  ( t  the  crieditor's  option)] 
and  a  [more  J  specific  identification  of  the 
other  collateral. 


Section  226.23— Righi 


23lf)  Exempt  Transi  ictions. 


8.  Converting  open-^nd 
credit  Under  certain 
consummation  of  a  closed 
transaction  may  occui 
enters  into  the  initial 
agreement.  As  providi  d 
S  226.17(b|.  closed-em 
be  delayed  under  thes  e 
the  conversion  of  the 
closed-end  transactioi .. 
by  the  consumer's  prii  cipal 
right  of  rescission 
conversions. -4  [ 
rescission  was  previoilsly 
open-end  account  purt  uant 


I  ans>s 


Section  226.24— Advei  Using 


of  rescission 


to  closed-end 
iitatelaws, 
-end  credit 
at  the  time  a  consumer 
( ipen-end  credit 

in  the  commentary  to 
credit  disclosures  may 
circumstances  until 
pen-end  account  to  a 
In  accounts  secured 

dwelling,  no  new 
at  the  time  of 
assuming  that  the  right  of 
provided  on  the 
to  S  226.15.] 


price  differential,  or 


24(b)  Advertisemem  of  Rate  of  Finance 
Charge. 

1.  Annual  percentag  ?  rate.  Advertised  rates 
must  be  stated  in  term  i  of  an  "annual 
percentage  rate,"  as  d(  fined  in  §  226.22.  Even 
though  state  or  local  h  w  permits  the  use  of 
add-on,  discount,  time  price  di" 
other  methods  of  statii  ig  rates, 
advertisements  must  s  ate  them  as  annual 
percentage  rates.  Unlil  e  the  transactional 
disclosure  of  an  annua  1  percentage  rate  under 
§  228.18(e),  the  adverti  »ed  annual  percentage 
rate  need  not  include  4  descriptive 
explaination  of  the  ter<n[.]  ►■and  may  be 
expressed  using  the  al^breviation  "APR.".^ 
The  advertisement  muit  state  that  the  rate  is 
subject  to  increase  aftir  consummation  if  that 
is  the  case,  but  the  advertisement  need  not 
describe  the  rate  incre  ise,  its  limits,  or  how  it 
would  affect  the  paym  mt  schedule.  As  under 
S  22e.l8(f1.  relating  to  ( lisclosure  of  a  variable 
rate,  the  rate  increase  lisclosure  requirement 
in  this  provision  does  i  lot  apply  to  any  rate 
increase  due  to  delinqi  lency  (including  late 
payment),  default,  aca  leration,  assumption, 
or  transfer  of  collatera  . 


3.  Annual  percentag  f 
advertised  annual 
expressed  using  the  a 


24(c)  Advertisement  of  Terms  That  Require 
A  dditional  Disclosure^ 
*         •         •         * 

Paragraph  24(c)(2). 


rate.  ►The 
perdent  rate  may  be 
qbreviation  "APR." 


The  advertisement  must  also  state,  if 
applicable,  that  the  annual  percentage  rate  is 
subject  to  increase  after  consummation. 

***** 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5, 1985. 
William  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  85-29301  Filed  12-11-85;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations 

agency:  Farm  Credit  Administration. 
action:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  its  Federal 
Farm  Credit  Board  (Federal  Board), 
published  for  comment  proposed 
amendments  and  new  regulations 
pertaining  to  Farm  Credit  System 
(System)  banks'  investment  activities. 
The  Farm  Credit  Act  Amendments  of 
1980  (1980  Amendments)  gave  System 
banks  expanded  authorities  to  make 
investments  as  authorized  by  their 
boards  of  directors  and  approved  by 
FCA.  Recent  FCA  and  System  emphasis 
on  the  need  to  maintain  adequate 
liguidity  reserves  troth  at  the  bank  level 
and  System  level  requires  that  the  banks 
be  given  mone  flexibility  in  their 
investment  programs  both  in  terms  of 
the  volume  and  types  of  investments 
held.  The  proposed  amendments 
broaden  investment  standards  for  bank 
investment  policies  and  eliminate  FCA 
prior  approval  of  such  policies.  TTie  new 
regulation  also  proposes  additional 
types  of  investments  that  System  banks 
may  make  imder  authority  of  the  1980 
Amendments. 

DATE:  Written  comments  must  be 
received  on  or  before  February  10;  1986. 
ADDRESSES:  Submit  any  comments  in 
writing  to  Donald  E.  Wilkinson, 
Governor,  Farm  Credit  Administration, 
1501  Farm  Credit  Driver  McLean,  VA 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Offlce  of  Examination  and 
Supervision,  Finance  and  Operations 
Division,  Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  LaVerghetta,  Assistant 
Director,  Office  of  Examination  and 
Supervision,  (703)  883-4400 
or 

Kenneth  L  Peoples,  Office  of  the 
General  Counsel,  (703)  883-4020.  Farm 


Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Board  at  its  September  meeting 
proposed  regulations  expending  the 
authority  of  System  institutions  to  make 
investments  as  authorized  by  their 
respective  boards  of  directors. 
Currently,  System  banks  are  restricted 
essentially  to  investments  for  liquidity 
purposes.  In  addition,  bank  investment 
policies  are  subject  to  the  prior  approval 
of  the  FCA.  The  1980  Amendments  gave 
System  institutions  expanded 
investment  authority  when  authorized 
by  their  boards  of  directors  and 
approved  by  the  FCA.  The  incorporation 
of  service  organizations,  the 
implementation  of  System  financial 
assistance  packages,  and  the  increased 
importance  of  cash  management  of 
liquidity  funds  have  generated  a  need 
for  expansion  of  the  current  FCA 
investment  regulations.  The  Federal 
Board  also  believes  that  prior  approval 
of  bank  policies  is  imnecessarily 
restrictive  since  FCA  supervisory  goals 
can  be  accomplished  by  establishing 
detailed  investment  criteria  for  bank 
policies  and  by  taking  appropriate 
action  where  the  policies  do  not  meet 
the  regulatory  requirements. 

The  proposed  amendments  to  the 
regulations  would  eliminate  FCA 
approval  of  bank  investment  policies 
and  other  investment  restrictions. 
Proposed  amendments  to  12  CFR 
615.5135  require  System  banks  to  adopt 
policies  according  to  specific  criteria. 
Proposed  new  regulation  §  615.5136  sets 
forth  the  types  of  investments  that 
banks  are  authorized  to  hold,  including 
liquidity,  and  in  such  entities,  securities, 
or  other  instruments  closely  related  to 
the  business  of  the  bank. 

A  number  of  amendments  have  been 
proposed  to  12  CFR  615.5140  to  clarify 
and  expand  the  categories  of 
investments  that  a  bank  may  hold  for 
liquidity  purposes.  The  amendments 
establish  bank  liquidity  requirements 
according  to  a  System  or  FCA  formula 
based  on  the  schedule  of  a  bank's 
maturing  debt.  Investments  for  liquidity 
purposes  are  limited  generally  to  the 
enumerated  list.  However,  the  list  has 
been  substantially  broadened.  This 
formula  may  be  changed  by  the  FCA  at 
any  time.  The  FCA  would  also  continue 
to  consider  additional  eligible 
investments  as  requested  by  the  banks 
and  found  appropriate  for  liquidity 
purposes. 

Proposed  amendments  to  12  CFR 
615.5141  and  615.5142  permit  System 
associations  to  make  investments  for 
liquidity  purposes  as  authorized  by  the 
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supervising  bank.  Proposed  new  12  CFR 
615.5144  would  authorize  System  service 
organizations  to  make  investments  for 
liquidity  and  such  other  purposes  as 
approved  by  the  FCA. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks. 
Banking,  Government  securities. 
Investments,  Rural  areas. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Part  615  of 
Chaper  VI,  Title  12  of  the  Code  of 
Federal  Regulations,  be  amended  as 
shown. 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS.  LOAN  POUCIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  of  Part  615 
continues  to  read  as  follows: 

Authority:  Sees.  5.9,  5.12.  5.18,  Pub.  L  92- 
181,  85  Stat.  619.  620,  621,  (12  U.S.C.  2243, 
2246.  2252]. 

2.  Move  §  615.5135  from  Subpart  D  to 
Subpart  E  and  revise  S  615.5135  to  read 
as  follows: 

Subpart  E— Investments 

S615.S13S    Investment  policy. 

(a)  Each  bank's  board  of  directors 
shall  adopt  a  policy  regarding  the 
management  of  its  investments.  Within 
this  policy,  the  following  items  shall  be 
addressed: 

(1)  The  purpose  of  the  bank's 
investments  and  the  relation  of  such 
investments  to  the  business  of  the  bank. 

(2)  The  portfolio  objectives. 

(3)  The  bank's  liquidity  needs. 

(4)  The  portfolio  size  and  quality. 

(5)  Maturity  guidelines. 

(6)  Authorization  to  manage 
investment  activities. 

(7)  Reporting  and  monitoring 
requirements. 

Additional  areas  may  be  addressed  in 
the  policy  as  deemed  appropriate  by 
each  bai^. 

(b)  Each  bank  shall  follow  the  criteria 
set  forth  below  in  adopting  a  policy  for 
each  bank  investment  authorized  by  this 
section  and  §  615.5140: 

(1)  Liquidity  investments  shall  be 
maintained  to  satisfy  a  bank's 
demonstrable  liquidity  requirements. 
Each  bank  shall  comply  with  the 
liquidity  formula  as  referenced  in 

§  615.5140. 

(2)  A  bank  may  invest  in  the 
obligations  of  any  issuer  only  after  the 
appropriate  analysis  has  been  made  of 
the  flnancial  condition  of  the  issuer.  The 
bank  shall  maintain  records  of  such 
analysis. 


(3)  Each  bank  shall  establish  an 
adequate  internal  control  and  reporting 
of  bank  investment  activities  by  and  to 
the  bank's  chief  executive  ofHcer. 

3.  Section  615.5136  is  added  to  read  as 
follows: 

S  615.5136    Type*  of  investment*. 

(a)  Banks  are  authorized  to  hold 
investment  portfolios  for  the  purpose  of 
maintaining  sufficient  liquidity, 
investing  short-term  surplus  hmds,  and 
managing  short-term  debt  in  eligible 
instruments  as  set  forth  in  §  615.5140. 

(b)  In  addition  to  the  investments 
authorized  in  paragraph  (a)  of  this 
section,  a  bank  is  authorized  to  invest  in 
such  entities,  securities,  or  other 
instruments  closely  related  1o  the 
business  of  the  bank  as  set  forth  below: 

(1)  Farm  Credit  System  service 
organizations  chartered  by  the  Farm 
Credit  Administration  under  Title  FV, 
Part  D,  of  the  Act. 

(2)  Partnerships,  joint  ventures,  and 
unincorporated  associations  organized 
to  conduct  activities  the  banks  are 
authorized  to  perform. 

(3)  Foreign  branches  or 
representatives  offices  of  banks  for 
cooperatives  to  engage  in  activities  of 
the  banks  for  cooperatives  authorized 
under  section  3.7[b)  of  the  Act  and 
under  §  614.4120  of  this  chapter. 

(4)  Foreign  entities  principally 
engaged  in  providing  credit  information 
to  and  performing  such  servicing 
functions  for  their  members  in 
cormection  with  the  members' 
international  activities  as  set  forth  in 

S  615.5143.  Such  credit  information  and 
service  functions  must  be  the  major 
sector  of  the  entity's  business. 

(5]  Bankers  acceptances,  letters  of 
credit,  and  other  extensions  of  credit  to 
foreign  or  domestic  parties  that  a  bank 
for  cooperatives  could  have  made  under 
§  614.4120  of  this  chapter  to  serve  as  a 
liquidity  facility  for  obligations  arising 
out  of  transactions  authorized  by 
section  3.7(b)  of  the  Act  with  voting 
stockholders  of  the  banks  for 
cooperatives.  Such  investments  may  be 
made  only  by  banks  for  cooperatives 
and  shall  not  exceed  15  percent  of  the 
bank's  outstanding  loans  and  other 
credits  extended  pursuant  to  section 
3.7(b)  of  the  Act. 

(6)  Any  corporation  or  organization 
not  chartered  by  the  Farm  Credit 
Administration  where  such  investment 
is  closely  related  to  the  business  of  the 
bank  and  approved  by  the  Farm  Credit 
Administration. 

(7)  Any  System  financial  assistance 
plan  to  any  System  bank  or  association 
approved  by  the  Farm  Credit 
Administration,  including  without 
limitation,  participation  or  purchase  of 


loans,  acquired  property,  stock,  or  other 
assets  of  the  bank  or  association. 

(8)  Such  other  investments  as  may  be 
approved  by  the  Farm  Credit 
Administration. 

4.  Section  615.5140  is  revised  to  read 
as  follows: 

9615.5140    EHgll>le  Hquidity  inveetments. 

(a)  The  approved  list  of  eligible 
investments  for  the  Farm  Credit  banks 
for  liquidity  purposes  and  other 
purposes  as  set  forth  in  {  615.5136  shall 
include  the  following  seciuities.  The 
banks  may  also  invest  in  such  other 
securities  and  financial  instruments  and 
for  such  other  purposes  as  permitted 
under  S  615.5136.  All  such  investments 
must  be  denominated  in  dollars  ($  US) 
unless  otherwise  authorized  by  the  Farm 
Credit  Administration.  Each  bank  must 
maintain  liquidity  investments  equaling 
the  minimum  standard  set  by  the 
liquidity  formula  established  by  the 
Farm  Credit  System.  The  Farm  Credit 
Administration  may  direct  changes  to 
such  formula  at  any  time  or  adopt  such 
other  formula  deemed  necessary  for 
hquidity  purposes.  In  no  event  shall  a 
bank  maintain  liquidity  exceeding  the 
maturing  debt  needs  of  such  bank 
pursuant  to  the  liquidity  formula  in 
effect. 

(1)  Notes,  bonds,  debentures,  or  other 
similar  obligations  of  the  Farm  Credit 
banks  issued  individually  or  jointly  and 
severally  as  Systemwide  obligations. 

(2)  Notes,  bonds,  bills,  debentures,  or 
other  similar  obligations  issued  or 
guaranteed  by  the  United  States 
Government. 

(3)  Notes,  bonds,  debentures,  or 
similar  obligations  of,  or  guaranteed  by: 

(i)  Any  Federal  Home  Loan  Bank 
chartered  pursuant  to  12  U.S.C.  1421- 
1459. 

(ii)  The  Federal  Home  Loan  Mortgage 
Corporation. 

(iii)  The  Federal  National  Mortgage 
Association. 

(iv)  The  Student  Loan  Marketing 
Association. 

(v)  The  Tennessee  Valley  Authority. 

(vi)  The  International  Bank  for 
Reconstruction  and  Development,  the 
International  Finance  Corporation,  or 
such  other  public  international  financial 
institution  approved  by  the  Farm  Credit 
Administration. 

(vii)  The  National  Credit  Union 
Administration. 

(viii)  The  Federal  Financing  Bank. 

(4)  Bankers  acceptances. 

(5)  Negotiable  certificates  of  deposit. 

(6)  Prime  corporate  notes,  drafts,  and 
bills  of  exchange,  provided  such 
corporate  debt  obligations  continue  to 
be  rated  in  the  highest  category  by  the 
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most  recently  publishfd  rating  of  such 
obligations  by  a  natio^lly  recognized 
investment  rating  seryice.  All  such 
investments  under  thif  paragraph  are 
not  be  exceed  15  percent  of  the  bank's 
total  investment  portfolio. 

(7)  Repurchase  agreements  of  eligible 
investments.  j 

(8)  Notes,  bonds,  deoentures,  bills,  or 
similar  obligations  of  tny  State, 
territory,  or  possessio^  of  the  United 
States,  or  political  subdivision  thereof, 
including  any  agency,  Corporation,  or 
instrumentality  of  anylState,  territory, 
possession,  or  poUtica  subdivision 
thereof,  provided: 

(i)  The  obligations  a  -e  rated  A  or 
better  (or  the  equivale  it)  by  a  nationally 
recognized  rating  servjce. 

(ii]  The  obligations  diatiue  ivithin 
approximately  10  yean. 

(iii)  The  obligations  ue  readily 
marketable. 

(9)  Loans  of  unsecured  dayfs)  funds  to 
an  insured  bank  or  other  federally 
insured  financial  instit  jtion  (i.e..  Federal 
funds  or  similar  unseci  tred  loans), 
provided  that  such  loai  is  will  mature  in 
90  days  or  less. 

(10)  Shares  or  certiBi  :ates  in  any  open- 
end  management  investment  company 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940,  while 
the  portfolio  of  such  coinpany  is 
restricted  by  its  invest  nent  poUcy, 
changeable  only  by  vo  e  of  the 
shareholders,  to  invest  nents  authorized 
by  this  section. 

(11)  Any  Systemwidi  i  funding  reserve 
maintained  by  the  fiscil  agency  or  other 
institution  of  the  Farm  Credit  System  for 
the  retirement  of  Syste  nwide  debt  as 
necessary.  Investmenti  of  such  reserve 
must  be  ehgible  under  this  section. 

(12)  Other  types  of  ir  vestments 
authorized  by  the  Fam  Credit 
Administration. 

(b)  The  collateral  va  ue  of  eligible 
investments  supporting  System 
obligations  shall  be  th^  lower  of  cost  or 
market  value. 

5.  Section  615.5141  isj  revised  to  read 
as  follows: 


§61&5141    ProdueOon 

Production  credit  as^ciations 
invest  in  obligations 
investments  for  liquidi 
9  615.5140,  as  authorized 
supervising  bank 

6.  Section  615.5142  is 
as  follows: 


9  615.5142    Fedaral  tara^bank 
asaociations. 

A  Federal  land  bank 
invest  its  excess  cash  i(i  unsecured 
obligations  of  its  supervising  bank  or  in 


^radit  aModattona. 

shall 
eas 
purposes  under 
by  the 


el  gible 


revised  to  read 


association  shall 


obligations  eligible  as  investments  for 
liquidity  purposes  under  9  615.5140,  as 
authorized  by  the  supervising  bank. 

7.  Section  615.5144  is  added  to  read  as 
follows: 

9  615.5144    System  sarvica  organizations. 

A  service  organization  incorporated 
by  the  Farm  Credit  System  banks  under 
Title  rv,  Part  D.  of  the  Act  and 
9  611.1150  of  this  changer  may  invest  in 
obligations  eligible  as  investments  for 
liquidity  and  other  purposes  approved 
by  the  Farm  Credit  Administration 
under  9  615.5140. 
Donald  E.  Wilkinson. 
Governor. 

[PR  Doc.  85-29456  Filed  12-11-85;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
[File  No.  802  3128] 

Saab-Scania  of  America,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comments 

agency:  Federal  Trade  Conunission. 
ACTION:  Proposed  Consent  Agreement. 

SUMINARV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  an 
Orange,  Conn,  wholly-owned  subsidiary 
of  a  Swedish  automobile  company, 
among  other  things,  to  make  repairs  or 
reimburse  consumers  for  costs  they 
incurred  because  of  paint  problems  with 
Saab  cars  assembled  at  the  company's 
factory  in  Malines,  Belgium,  from  1976  to 
1978.  The  offer  to  repair  or  reimburse 
would  be  made  to  consumers  who 
bought  a  new  Belgian-made  Saab  after 
December  31, 1977  and  to  subsequent 
owners  who  bought  their  vehicle  within 
the  first  36  months  after  the  original 
purchase.  The  repair  or  reimbursement 
cost  would  be  up  to  9  2,000  per  car, 
except  for  cars  purchased  in 
Massachusetts.  The  Attorneys  General 
in  Massachusetts,  Maine  and  Vermont 
have  reached  separate  aggreements 
with  Saab  in  those  states  over  the  paint 
problem,  but  Saab  consumers  in  Maine 
and  Vermont  would  be  eligible  for  the 
repair  or  reimbursement  program. 
DATE:  Comments  must  be  received  on  or 
before  February  10, 1986. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136.  6th  St.  and  Pa. 
Ave.,  NW..  Washington,  DC  20580. 


FOR  FURTHER  INFORMATION  CONTACT! 

Phoebe  Morse,  Director,  Boston 
Regional  Office,  Federal  Trade 
Commission,  150  Causeway  St.,  Room 
1301,  Boston.  MA  02114  (312)  353-4423. 
SUPPLEMENTARY  iNFORMATtON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C 
46  and  9  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
an  accepted,  subject  to  final  approval, 
by  the  Conunission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comments  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
9  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Fart  13 

Automobiles,  Trade  practices. 
Before  Federal  Trade  Commission 

[File  No.  802  3128] 

In  the  matter  of  Saab-Scania  of  America, 
Inc.,  a  corporation.  Agreement  containing 
consent  order  to  cease  and  desist. 

The  Federal  Trade  Conunission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Saab- 
Scania  of  America,  Inc.,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Saab-Scania  of  America,  Inc.,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Saab-Scania 
of  America,  Inc.  (Saab),  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Coimecticut,  with  its  office  and 
principal  place  of  business  located  at 
Saab  Drive  in  the  Town  of  Orange,  State 
of  Connecticut. 

2.  Saab  admits  all  the  jurisdictional 
facts  set  forth  in  the  draft  complaint 
here  attached. 

3.  Saab  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
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validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  Saab,  in 
which  event  it  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Saab  that  the  law  has 
been  violated  as  alleged  in  the  draft 
complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  Saab,  (1) 
issue  its  complaint  corresponding  in 
form  and  substance  with  the  draft 
complaint  here  attached  and  its  decision 
containing  the  following  order  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  this  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  Saab's  address  as  stated  in  this 
agreement  shall  constitute  service.  Saab 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Saab  has  read  the  proposed 
complaint  and  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
therf)rder.  Saab  further  understands  that 
it  may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


Order 

For  the  purposes  of  this  order,  the 
following  definitions  shall  applyi 

1.  "Saab"  means  Saab-Scania  of 
America,  Inc..  its  successors  and 
assigns. 

2.  "Saab-Scania  AB"  means  Saab- 
Scania  AB,  of  Sweden,  the  parent 
corporation  of  Saab-Scania  of  America, 
Inc. 

3.  "Motor  vehicle"  means  a  passenger 
car. 

4.  "Belgian  Saab"  means  a  Saab  motor 
vehicle  that  was  assembled  at  the 
factory  of  Saab-Scania  AB  in  Malines. 
Belgium  and  that  was  delivered  to  the 
first  retail  purchaser  on  or  after  January 
1, 1978,  as  indicated  by  the  date  the 
warranty  period  began  according  to 
Saab's  records. 

5.  "Paint  condition"  means  the 
incomplete  adhesion  of  the  exterior 
paint  to  the  underlying  metal  of  a 
Belgian  Saab  causing  the  paint  later  to 
lift,  peel,  or  blister.  "Hiis  term  does  not 
include  paint  problems  or  rust  caused  by 
accident,  normal  road  hazard,  or  other 
external  conditions. 

8.  "Repair"  means  the  performance  of 
all  tasks  necessary  to  restore  completely 
the  area  where  the  paint  condition 
exists,  whether  visibly  or  latently.  The 
repair  includes,  but  is  not  necessarily 
limited  to,  stripping  the  paint  on  the 
exterior  surface  of  the  motor  vehicle  to 
the  sheet  metal  surface;  correcting  all 
rusting;  and  preparing,  priming  and 
repainting  the  surface  in  a  color 
matching  the  exterior  body  color. 

7.  "Complete  repair"  is  a  repair  which 
was  preformed  by  Saab  at  no  charge  to 
the  owner  and  which  was  valued  at  $800 
or  more  according  to  Saab's  records. 

8.  "Person"  means  any  individual, 
partnership,  corporation,  firm,  trust, 
estate,  cooperative,  association,  or  other 
entity. 

9.  "Dealer"  means  any  person  who, 
pursuant  to  a  sales  and  service 
agreement  with  Saab,  purchases  or 
receives  on  consignment  motor  vehicles 
from  Saab  for  resale  or  lease  to  the 
public,  including  any  dealer  owned  or 
operated  by  Saab. 

10.  "Months-in-service"  is  calculated 
as  beginning  on  the  date  on  which  Saab 
or  a  dealer  delivered  the  motor  vehicles 
to  the  first  retail  purchaser. 

11.  "Warranty  period"  means  the  first 
twelve  months-in-service. 

12.  "Owner"  means  any  person  who 
lawfully  acquired  custody  and/or 
possession  of  a  Belgian  Saab  within  the 
vehicles'  first  36  months-in-service.  This 
term  include,  but  is  not  limited  to,  any 
past  or  current  register  owner  or  person 
acting  on  such  owner's  behalf.  This  term 
does  not  include  a  dealer  or  person  in 


temporary  possession  of  the  vehicle  by 
right  of  a  hen. 

13.  "Original  owner"  means  that 
owner  who  was  the  first  retail 
purchaser. 

14.  "Subsequent  owner"  means  any 
owner  who  owned  a  Belgian  Saab  after 
the  original  owner. 

15.  "Attorney  General  settlement" 
means  any  formal  or  informal  agreement 
with  the  Attorneys  General  of  the  states 
of  Maine,  Massachusetts,  ot  Vermont. 

I 

It  is  ordered  that  respondent.  Saab- 
Scania  of  America,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  ofiering  for  sale,  sale  or 
distribution  in  the  United  States  of  any 
motor  venicle,  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  from  failing  to: 

Notification 

A.  Identify  owners  to  be  notified  of 
their  potential  eligibility  for  repair  of  the 
paint  condition  and/or  reimbursement 
for  past  repairs  to  correct  the  paint 
condition,  as  specified  below: 

1.  Each  original  owner  shall  be 
notified  except:  a)  any  owner  who  has 
received  a  complete  repair  of  the  paint 
condition  or  b)  any  owner  who 
purchased  his/her  Belgian  Saab  in  a 
state  in  which  there  was  an  Attorney 
General  settlement;  and 

2.  Saab  will  use  own  records  to  obtain 
the  names  and  addresses  of  original 
owners  to  be  notified; 

B.  Withm  sixty  (60)  days  after  the  date 
of  the  service  of  this  order,  send,  by 
first-class  mail  in  an  envelope  on  which 
is  disclosed  the  vehicle  identification 
number  (VIN),  to  each  original  owner,  as 
identified  in  Paragraph  I.A.,  a  self- 
addressed,  postage  pre-paid  envelope 
and  a  copy  of  the  Notice  Package  (using 
the  exact  language  and  format  used  in 
Attachment  A)  which  shall  include:  (a) 
One  (1)  copy  of  the  "Notice  of  Program 
to  Determine  Eligibility  for  Free  Repair 
or  Reimbursement,"  (b)  one  (1)  copy  of 
the  "Request  Form"  and  (c)  one  (1)  self- 
addressed,  postage  pre-paid  postcard; 

C.  Within  thirty  (30)  days  of  an 
inquiry  or  sixty  (60)  days  after  the  date 
of  service  of  this  order,  whichever  is 
later,  send  the  Notice  Package  to  each 
owner  of  a  Belgian  Saab  who  inquiries 
of  Saab  or  one  of  its  dealers  about 
Saab's  program  for  repair  and 
reimbursement  due  to  the  paint 
condition;  however,  it  shall  not  be 
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necessary  to  mail  thi  Notice  Package  if 
the  owner  states  thai  the  paint  condition 
did  not  appear  withi  i  the  first  36 
months-in-service  or  that  he/she  did  not 
own  the  Belgian  Saa  )  within  the  first  36 
months-in-service  or  that  he/she 
previously  received  )  i  complete  repair; 

D.  Within  thirty  {a »)  days  of 
identification,  send  a  copy  of  the  Notice 
Package  and  return  e  nvelope,  as 
described  in  Paragra  )h  I.B.,  by  first 
class  mail  to  each  subsequent  owner  of 
a  Belgian  Saab  that  has  been  identified 
by  an  original  owner  as  having  been 
sold  within  the  first ;  6  months-in-service 
or  within  an  unspecified  time;  provided 
that,  if  the  original  oi  ^mer  fails  to 
specificially  or  comp  etely  identify  the 
subsequent  owner  bj  name  and/or 
address,  Saab  shall  ^peditiously 
attempt  to  identify  thfe  name  and 
address  of  the  curren  t  owner  of  that 
Belgian  Saab,  based  i  »n  the  Vehicle 
Identification  Numbe  r,  using  either 
Saab's  corporate  or  d  ealer  records  or 
state  motor  vehicle  r«  cords  and  send  the 
Notice  Package  to  th<  t  address  within 
thirty  (30)  days  of  ide  ratifying  the  current 
owner, 

E.  For  any  Notice  P  ickage  (other  than 
those  sent  pursuant  t(  i  Paragraph  IJ^.) 
that  is  returned  to  Sa<  ib  as  being 
undeliverable.  make  1 1  reasonable 
attempt  to  obtain  the  original  owner's 
present  address  and  i  end  the  Notice 
Package  and  return  envelope  by  first 
class  mail  to  that  add  ress;  however,  if 
unable  to  locate  the  o  riginal  owner,  send 
the  Notice  Package  ai  d  return  envelope 
by  first  class  mail  to  I  le  person 
identified  as  the  cuntnt  owner  of  that 
Belgian  Saab  based  o  i  the  Vehicle 
Identification  Numbei  in  Saab's 
corporate  or  dealer  refcords,  and,  if 
unable  to  so  identify  and  locate  the 
current  owner,  take  a  iditional  steps  to 
make  a  reasonable  at  empt  to  obtain  the 
current  owner's  present  address  and 
send  the  Notice  Package  and  return 
envelope  by  first  clasi  i  mail  to  that 
address;  however,  su<  h  additional 
attempts  need  not  inc  ude  use  of  a 
commercial  locator  st  rvice  except  as 
provided  in  Paragrapi  I.F.; 

F.  Use  a  commercia  locator  service  to 
endeavor  to  obtain  co  rrect  addresses 
and  locate  owners  if,  it  any  time  within 
ninefy  (90)  days  of  the  date  the  Notice 
Packages  were  sent,  £  s  provided  in 
Paragraphs  I.B.  and  I.l ).,  Saab  learns 
fi-om  dealers,  the  Unit;d  States  Postal 
Service,  or  otherwise  hat  the  Notice 
Packages  have  not  hei  '.n  or  will  not  be 
delivered  to  twenty  p(  ircent  (20%)  or 
more  of  the  number  ol  owners  eligible 
pursuant  to  Paragraph  I.A.; 


Inspection 

G.  Within  sixty  (60)  days  after  the 
owner  submits  the  Request  Form  to 
Saab  requesting  an  inspection,  schedule 
and  perform  inspections  of  each  Belgian 
Saab  for  which: 

1.  The  owner  has  completed  and 
mailed  to  Saab  the  Request  Form 
requesting  inspection/repair  within 
sixfy  (60)  days  after  Saab  sent  the 
Notice  Package  to  this  owner 

2.  The  owner  can  provide  reasonable 
proof  that  he/she  owned  and/or  legally 
possessed  the  Belgian  Saab  within  its 
first  36  months-in-service;  and 

3.  The  owner  has  stated  in  a  signed 
statement  that  the  paint  condition 
occurred  within  the  first  36  months-in- 
service; 

H.  Have  a  representative  of  Saab 
conveniently  available  to  the  owner  to 
arrange  for  inspections  and  repairs,  to 
review  documentation,  and  to  determine 
eligibihfy  for  repair 

Repair 

I.  Determine  which  owners  are  eligible 
for  repair  based  upon  the  following 
criteria: 

1.  The  owner  owned  the  Belgian  Saab 
within  the  first  36  months-in-service; 

2.  The  paint  condition  occurred  within 
the  first  36  months-in-service; 

3.  The  owner  owned  the  Belgian  Saab 
at  a  time  when  the  paint  condition 
occurred; 

4.  The  owner  has  not  previously 
received  a  complete  repair;  and 

5.  The  original  owner  did  not  purchase 
the  Belgain  Saab  in  Massachusetts; 

J.  Except  as  provided  in  Paragraphs 
I.K.  and  I.M..  send  by  first  class  mail 
within  thirfy  (30)  days  after  the 
inspection,  described  in  Paragraphs  I.G. 
through  I  J^.,  to  each  owner  whose 
Belgian  Saab  was  inspected,  a  letter 
informing  the  owner  whether  he/she  is 
eligible  for  repair,  and  if  not  ehgible.  the 
reasons  therefor,  which  letter  shall 
contain  the  following: 

1.  If  the  owner's  Belgian  Saab  is 
eligible  for  repair:  (a)  What  Saab  will  do 
to  repair  the  paint  condition;  (b)  when 
Saab  will  provide  repair,  which  shall  not 
be  at  a  time  greater  than  sixty  (60)  days 
after  receipt  of  the  owner's  request  for 
repair  following  Saab's  notification  to 
the  owner  of  his/her  eligibilify;  (c) 
where  the  repair  will  be  providc^d. 
whether  at  a  dealership  or  other 
location  convenient  to  the  owner  (d) 
how  the  owner  can  arrange  the  date  and 
time  for  the  repair,  or  set  the  date  and 
time  for  the  repair  with  allowance  for 
change  by  the  owner  if  necessary;  (e) 
how  long  the  owner  has  to  respond  and 
request  repair,  but  this  period  shall  not 
be  less  than  thirty  (30)  days  from  the 


date  the  owner  receives  this  letter  nor 
more  than  forty-five  (45)  days  after  Saab 
sends  it;  and  (0  whom  the  owner  should 
contact  with  questions  about  the  repair 
procedure,  with  appropriate  telephone 
number(s)  and  address(e8);  and 

2.  If  Saab  rejects  the  request  for 
repair:  (a)  The  reason(s)  why  the  request 
was  rejected  and  (b)  instructions  on 
how  the  owner  can  seek  reconsideration 
of  the  rejection  by  Saab  within  forfy-five 
(45)  days  of  the  date  Saab  mails  this 
letter  rejecting  the  repair  request; 

K.  At  its  option,  authorize  dealers  to 
arrange  for  performing  repairs 
simultaneously  with  or  immediatefy 
following  the  inspection;  provided  that 
such  arrangements  shall  be  at  a  time 
and  place  mutually  convenient  to  the 
owner  and  the  dealer,  and  if  such 
arrangements  are  not  made  at  the  time 
of  inspection,  comply  with  the 
notification  requirements  as  set  forth  in 
Paragraph  I.J.; 

L.  Repair  the  paint  condition  on  each 
eligible  Belgian  Saab  at  no  cost  to  the      ' 
owner  within  sixty  (60)  days  after  the 
owner  requests  an  appointment  for 
repair  following  Saab's  notification  to 
the  owner  of  his/her  eligibility;  provided 
that: 

1.  The  owner  has  not  accepted  any 
offer  of  cash  settlement  made  by  Saab, 
as  set  forth  in  Paragraph  I.M..  if  Saab 
makes  such  an  offer  and 

2.  Saab  shall  not  be  responsible  or 
Uable  under  this  order  for  repair  costs  in 
excess  of  $2000.00  per  Belgian  Saab; 

Cash  Settlement 

M.  At  Saab's  option,  offer  the  owner  a 
cash  settlement  in  heu  of  repairs,  as 
follows: 

1.  Any  offer  for  a  cash  settlement 
shall  be  made  to  the  owner  in  writing 
and  shall  be  sent  by  first  class  mail  to 
the  owner,  in  duplicate,  within  thirty 
(30)  days  after  the  inspection  and 
include  a  self-addressed,  postage-paid 
envelope; 

2.  The  offer  shall  explain  that  the 
owner  may  accept  the  cash  settlement 
by  signing  and  returning  one  (1)  copy  of 
the  written  offer  within  thirfy  (30)  days 
in  the  envelope  provided: 

3.  Saab  may  determine  the  amount  of 
the  cash  settlement,  but  the  letter,  as 
described  in  Paragraph  I.M.2.,  must 
include:  (a)  An  explanatioathat 
accepting  the  cash  settlement  nullifies 
the  owner's  right  to  a  free  repair;  (b) 
what  Saab  would  do  to  repair  the  paint 
condition  if  the  owner  does  not  accept 
the  cash  settlement  and  the  other 
information  as  required  by  Paragraph  I.J. 
1.  and  2.;  (c)  Saab's  estimate  of  the  cost 
of  repairing  the  vehicle  if  the  owner  has 
the  repair  made  on  his/her  own;  and  (d) 
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instmctions  od  how  to  obtain  the  cash 
settlement; 

4.  If  the  owner  accepts  Saab's  offer, 
Saab  shall  send  the  cash  settlement 
within  thirty  (30)  days  of  receiving  the 
owner's  acceptance; 

5.  If  the  owner  does  not  accept  the 
offer  within  the  later  of  thirty  (30)  days 
after  the  owner  recaves  it  or  forty-five 
(45)  days  after  Saab  sends  it  Sftab  ^11 
perform  its  obligations  to  repair,  as  set 
forth  in  Paragraph  I.L.  as  if  no  casli 
settlement  bad  been  oRered;  . 

Reconsideration  of  Rejection 

N.  Within  thirty  (30)  days  after  an 
owner  requests  reconsideration 
pursuant  to  Paragraph  I.}.,  review  the 
rejected  request  and  either  (a)  determine 
that  the  owner  does  not  qualify  for 
repair  and  send  to  die  owner  by  first 
class  mail  a  second  letter  describing  the 
rea8on(s)  for  the  rejection;  or  (b) 
determine  that  the  o%vner  does  qualify 
for  repair  and  notify  the  owner  and 
provide  repairs  as  set  forth  in 
Paragraphs  I.J.  and  I.L.  or  offer  cash 
settlement  as  set  forth  in  Paragraph  I.M.; 

Reimbursement 

0.  Determine  which  owners  are 
eligible  for  reimbursement  for  past 
repairs  based  upon  the  following 
criteria: 

1.  The  paint  condition  occurred  within 
the  first  36  months-in-service; 

2.  The  owner  owned  the  Belgian  Saab 
within  the  first  36  months-in-service; 

3.  Initial  repair(8)  was  (werej 
attempted  within  the  first  42  moBths-in- 
service; 

4.  The  owner  has  not  previously 
received  a  complete  repair; 

5.  The  original  owner  did  not  purchase 
the  Belgian  Saab  in  Massachusetts; 

8.  The  owner  provides  adequate 
documentation  of  the  amount  of 
expenses  incurred  and  evidence  ttiat  the 
expenses  incurred  were  due  to  the  paint 
condition;  provided  that  (a)  such 
documentation  and  evidence  shall 
include  but  is  not  limited  to  itemized 
receipts  for  work  d<Hie  by  dealers,  auto 
body  shops,  or  other  providers  of 
repairs;  or  cancelled  checks  paid  to 
dealers,  auto  body  shops,  or  other 
providers  of  repairs  if  accompanied  by 
related  evidence  of  prior  contact  with 
Saab  or  a  dealer  regarding  the  peilnt 
condition;  or  other  records  reasonably 
demonstrating  that  the  owner's  Belgian 
Saab  had  the  paint  condition  and  was 
repaired  either  partially  or  completely 
and  (b)  Saab  shall  instruct  its  dealers  to 
provide,  upon  request,  copies  of  repair 
bills  or  receipts  for  repairs  performed  by 
or  through  a  dealer  to  assist  the  owner 
in  obtaining  doctmientation;  and 


7.  The  owners  request  for 
resnbursement  is  mailed  within  sixty 
(60)  days  after  the  date  Saab  sent  the 
Notice  Package  to  this  ownen 

P.  Within  thirty  (30)  days  after  the 
owner  has  returned  to  Saab  the  Request 
Form  requesting  reimbursement  and 
submitted  evidence  of  repair  expenses, 
as  described  in  Paragraph  I.O.4., 
reimburse  in  person  or  by  first  class 
mail  each  eligible  owner  of  a  Belgian 
Saab  for  all  reasonable  repair  expenses 
(not  to  exceed  $2,000.00)  incurred  for 
attempts  to  eliminate  die  paint 
condition,  in^tber^or  not  they 
eliminated  die  condition. 

Q.  In  each  instance  where  Saab 
rejects  an  owner's  request  for 
reunborsement  or  reimburses  an  amount 
less  than  the  amount  requested,  provide 
the  owner,  in  writing,  wi  Ain  thirty  (30) 
days  after  Saab  receives  the  owner's 
request  for  reimbursement:  (1)  The 
specific  reasons  for  the  decision:  and  (2] 
how  the  owner  may  seek 
reconsideration  by  Saab; 

Limitations 

R.  In  the  event  that  an  owner  (or 
owners)  qualifies  for  both  repair  and 
reimbursement,  provide  free  repairs  and 
reimbursement  as  outlined  in 
Paragraphs  I.L  and  I.P.;  however,  Saab 
shall  not  be  responsible  or  liable  under 
this  order  for  a  total  of  reimbursement 
and  repair  costs  in  excess  of  $2000XX) 
per  Belgian  Saab,  and  if  the  total 
amount  for  which  the  owner(s)  would  be 
eligible  would  exceed  $2000.00,  offer  the 
owner(sJ  the  choice  of  how  to  allocate 
the  money  as  between  r^mir  and 
reimbursement; 

S.  Saab  shall  have  no  obligations 
imder  this  Order. 

(1)  To  any  owner  who  has  received  a 
Notice  Package  from  Saab,  unless  the 
owner  has  notified  Saab  of  a  request  for 
inspection,  repair,  or  reimbursement 
within  sixty  (60)  days  of  the  owner's 
receipt  of  the  Notice  Package;  or 

(2)  To  any  owner  who  has  not 
TBceived  a  Notice  Package  from  Saab, 
unless  the  owner  has  requested 
information  from  Saab  concerning 
inspection,  repair,  or  reimbursement 
related  to  the  paint  condition  within  240 
days  from  the  date  of  Saab's  initial 
mailing  of  the  Notice  Package  to  ori^nai 
owners  pursuant  to  this  order. 

II 

Notice  to  Dealers 

It  is  further  ordered  that,  within 
twenty  (20)  days  after  the  date  of 
service  of  this  order,  Saab  shall: 

A.  Provide  to  every  dealer  a  copy  of 
the  "Notice  to  Dealers"  as  (uovided  in 
Attachment  B  to  this  order;  and 


fi.  Notify  all  dealers  in  writing  to 
forward  owner  inquiries,  as  described  in 
Paragraph  I.C,  to  Saab  within  five  (5) 
business  days  after  the  owner  inquires. 

in 

It  is  further  ordered  that  for  three  (3) 
years  after  the  date  of  service  of  this 
order,  Saab  shall  maintain  and  upon 
request  make  avialable  to  the  Federal 
Trade  Commission  for  inspection  and 
copying,  documents  demonstrating 
compliance  with  this  order,  inr■^l»^ing 
but  not  limited  to: 

A.  A  log  stating  the  name  and  address 
of  each  owner  sent  the  Notice  Package, 
the  date  on  which  the  Notice  Package 
was  sent,  the  date  of  any  re8pon8e(s), 
and  the  nature  and  date  of  Saab's 
ultimate  disposition  of  the  owner's 
request  for  repair  or  reimbursement 

B.  Copies  of  all  correspondence  and 
other  communicatons  to,  from,  or 
concerning  any  such  owner 

C  llie  name  and  last  known  address 
of  each  original  owner  known  to  Saab 
who  was  not  sent  a  Notice  Package  and 
the  reason  why  the  Notice  Package  was 
nstaent;  and 

D.  All  documents  relied  upon,  or 
concerning,  any  decision  by  Saab  about 
inspecting,  repairing,  or  offering  a  cbsh 
settlesMot  for  the  paint  condition. 

IV 

It  is  further  ordered  that  Saab  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  change  in  its  corporate 
structure,  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  ki  the 
corporation  M^ich  may  affed 
comphance  obligations  ari6ii\g  out  of 
this  order. 


It  is  further  ordered  that  Saab  shall, 
within  65  days  and  510  days  after  the 
date  of  service  of  this  order,  file  with  the 
Commission  reports,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 

Attachment  A 

Notice  of  Program  To  Determine  Eiigtbitity 
for  Free  Repair  or  Reimbursement 

[Date  sent] 

Dear  Saab  Owner:  Yoa  nwy  be  eligiblle  for 
a  free  repair  or  reimbursemenl  for  past 
repairs  if  your  Saab  developed  a  particutar 
pi^  condition  that  occvrred  on  a  percentage 
of  Saab  automobiles  built  before  1979.  It 
appears  ^diat  tiie  paint  finish  on  some  Saabs 
tkat  were  assembled  in  Belgium  was  not  up 
to  the  uMal  Irigh  quality  of  Saab  automobdes. 

On  some  of  these  Belgium-assembled 
Saabs,  the  paint  may  lift  or  blister,  sometimes 
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causing  rust  to  for  n.  The  paint  condition  was 
caused  by  incomp  ete  adhesion  of  the  paint 
to  the  sheet  metal.'This  condition  is  different 
from  rusting  that  4ay  result  from  road 
conditions,  such  af  snow  and  salt.  To  repair 
the  paint  conditioit  properly,  affected  body 
panels  should  be  stripped  to  the  sheet  metal 
surface  and  prepared,  primed  and  repainted. 
The  paint  conditioii  does  not  affect  the 
performance,  operation,  or  safety  of  the  car. 

Because  Saab-Sfania  has  a  continuing 
interest  in  the  qua^ty  of  our  cars  and  the 
satisfaction  of  our  Icustomers,  we  have  agreed 
with  the  Federal  T^de  Commission  that 
under  certain  circi  mstances  we  will  offer 
free  repairs  or  rein  ibursement  for  repairs 
previously  perfora  ed  at  your  expense.  It  wiU 
be  necessary  to  inspect  your  car  to  determine 
eligibility  for  free  (jepairs. 

You  need  not  belthe  original  owner  or  own 
the  car  now  to  be  ^ligible.  But,  you  must  meet 
the  following  cond  tions  and  return  the 
attached  form  witf  in  55  days  of  the  date  of 
this  letter. 

You  May  Be  Eligib  e  for  Inspection  and  Free 
Repair  if 

•  Your  car  was  i  riginally  purchased  on  or 
after  |anuary  1, 197  3, 

•  The  paint  con(  ition  appeared  within  36 
months  after  the  c<  r  was  delivered  to  the  first 
owner,  and 

•  The  car  was  m  !ver  repaired  or  a  partial 
repair  was  attempt  id  and  the  condition 
reoccurred. 

If  You  Request  lns|  «ction  and  Free  Repair 

•  Please  comple  e  the  enclosed  form  and 
send  it  to  us  within  55  days  of  the  date  of  this 
letter. 

•  We  will  get  ba  :J(  to  you  within  60  days  of 
receiving  your  com  jleled  form  with  the 
results  of  our  revie'  v. 

•  We  may  then  i  chedule  a  date  for 
inspection  of  your  i  :ar  at  a  Saab  dealer  in 
your  area. 

•  Within  30  day)  after  the  inspection,  we 
will  tell  you  whetb  ft  and  how  your  car  will 
be  repaired. 

You  May  Be  Higibl  s  for  Reimbursement  if 

•  Your  car  was  ( riginally  purchased  on  or 
after  January  1, 197  8, 

•  The  paint  cone  ition  appeared  within  36 
months  after  the  ca  r  was  delivered  to  the  first 
owner,  and 

■  You  paid  for  a  repair  that  was  performed 
within  the  first  42  r  lonths. 

If  You  Request  Reii  ibursement 

•  Please  complel  e  the  enclosed  form  and 
send  it  to  us.  with  ( opies  of  all  your 
supporting  documefitation,  within  55  days  of 
the  date  of  this  letter. 

•  We  will  get  batk  to  you  within  30  days  of 
receiving  your  completed  form  with  the 
results  ofour  reviev  r. 

•  If  we  approve  ;  rour  request,  in  whole  or 
in  part  we  will  incl  ude  a  check  for  your 
reimbursement. 

•  If  we  do  not  ap  prove  your  request,  in 
whole  or  in  part  wi  •  %vill  tell  you  the  specific 
reasons  for  our  dec  sion. 

If  you  believe  yoi  i  qualify  for  repair, 
reimbursement  or  b  oth.  please  complete  and 
sign  the  enclosed  fc  rm  and  return  it  to  us  in 
the  return  envelope  we  have  provided  for 
your  convenience. '  'o  be  eligible  for  free 


repair  or  reimbursement,  you  must  return  the 
form  with  any  necessary  documents  within 
55  days  of  the  date  of  this  letter. 

If  you  have  any  questions  about  this  letter 
or  Saab's  offer,  please  call  us  at  203-795-5671 
and  ask  to  speak  to  our  National  Consumer 
Relations  Coordinator. 
Very  truly  yours, 
Saab-Scania  of  America,  Inc. 
Alex  S.  Lieuwma, 
National  Service  Manager. 

P.S.  In  order  to  be  sure  we  reach  all  Saab 
owners  who  may  be  eligible  for  repair  or 
reimbursement  we  need  your  help.  If  you 
sold  your  Saab  within  the  first  36  months, 
and  you  are  not  seeking  reimbursement  for 
repairs  made  while  you  owned  the  car, 
please  send  us  the  name  and  address  of  the 
person  you  sold  the  car  to  and  the 
approximate  date  on  which  you  sold  the  car. 
You  may  use  the  enclosed  postage-paid 
postcard,  to  let  us  know,  that  you  sold  your 
car.  Even  if  you  don't  know  the  buyer's  name 
or  address,  please  return  the  card  indicating 
that  the  car  was  sold  within  the  first  36 
months.  Thank  you  for  your  assistance. 

[Request  Form] 

SAAB-Scania  of  America,  Inc. 

Request  for  Inspection/Repair  or 
Reimbursement  for  the  Cost  of  Repair  of 
Paint  Conditions  on  Belgian-assembled  Saabs 
(Please  retrun  this  form  within  55  days.) 

Name- — • 

Address — 


Vehicle  Identification  Number  (VIN)  - 


(The  VIN  is  the  number  written  on  the 
envelope  next  to  your  address.) 

1.  When  did  you  purchase  your  Saab? 

2.  From  whom  did  you  purchase  your  Saab? 
Name:^ . 

Address: , 

3.  Since  your  bought  your  Saab,  either  new 
or  used,  has  the  paint  peeled  or  blistered: 
Yes no . 

4.  If  the  paint  peeled  or  blistered,  please 
answer  the  foUowang  questions.  (If  the  paint 
has  not  peeled  or  blistered,  please  use  the 
attached  postcard  instead  of  this  form.) 

(a)  When  did  the  peeling  or  Mistering  first 
occur?  Month ,  year . 

(b)  Please  describe  the  extent  and  location 
of  the  peeling  or  bUstering. 


(c)  Did  you  try  to  have  the  condition 
repaired? 
Yes ,  no 

5.  If  your  tried  to  have  the  condition 
repaired,  please  answer  the  following 
questions. 

(a)  When  were  the  repairs  done? 
Month ,  year  ^—^—, 

(b)  Who  did  them? 

Name: 

Address:    


(c)  Did  you  pay  any  money  attempting  to 
have  the  condition  repaired? 

Yes .  If  yes,  how  much  did  you  pay? . 

No . 

(d)  Have  you  been  reimbursed  by  Saab  or 
the  dealer  or  any  of  this  cost? 


Yes .  If  yes,  when? .  How  much? 

6.  Has  the  paint  condition  reoccurred  on 
any  portion  of  the  car? 

Yes .  no 

7.  If  the  paint  condition  reoccurred,  please 
answer  the  following  questions. 

(a)  When  did  it  reoccur? 

Month ,  year 

(b)  Please  describe  the  extent  and  location 
of  any  peeling  or  blistering. 


(c)  Did  you  try  to  have  the  condition 
repaired? 
Yes ,  no 

8.  If  you  tried  to  have  the  paint  condition 
repaired,  please  answer  the  following 
questions: 

(a)  When  were  the  repairs  done? 
Month T-,  year 

(b)  Who  did  them? 

Name: 

Address:    


(c)  Did  you  pay  any  money  attempting  to 
have  the  condition  repaired? 

Yes .  If  yes,  how  much  did  you  pay? 

No-^.    • 

(d)  Have  you  been  reimbursed  by  Saab  or 
the  dealer  for  any  of  this  cost? 

Yes .  If  yes,  when? .  How  much? 

No—. 

9.  If  you  paid  for  repairs  and  were  not 
reimbursed,  you  may  be  eligible  for 
reimbursement. 

Please  supply  copies  of  the  following 
documents  if  you  have  any  of  them: 

(a)  Repair  orders,  letters  or  other  written 
records  to  or  from  any  Saab  dealer.  Saab- 
Scania  of  American,  Inc.,  and  any 
government  or  consumer  organization,  or 
others  discussing  the  paint  condition  and  the 
date  it  occurred. 

and 

(b)  Paint  repair  bills  or  invoices  showing 
the  date  of  repair,  a  description  of  the  repair 
and  the  actual  cost  of  the  repair. 

If  you  do  not  have  all  of  the  forms  mentioned, 
send  copies  of  whatever  relevant  records  you 
do  have.  The  repair  shop  or  dealer  may  have 
copies  of  bills,  and  you  may  be  able  to  get 
copies  from  them. 

You  may  be  eligible  for  reimbursement 
even  if  you  no  longer  own  your  Saab. 

10.  If  you  own  a  Saab  in  which  the  paint 
condition  occurred  during  the  first  36  months 
and  the  condition  is  still  unrepaired,  you  may 
be  eligible  for  fi'ee  repair  of  the  condition.  If 
you  are  in  this  category  and  would  like  Saab 
to  inspect  your  car  to  determine  if  it  is 
eligible  for  free  repair,  please  tell  us  the  name 
and  address  of  the  dealer  most  convenient  for 
you. 

Dealer  Name:  

Address:    


11.  If  your  have  sold  your  Saab,  please 
provide  the  approximate  date  on  which  you 
sold  it  and  the  name  and  address,  if  you 
know  them,  of  the  person  to  whom  you  sold 
it 
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Date  Saab  Sold: 
Buyer's  Name:  - 
Aodreu:    


l%e  above  information  is  accnrate  to  the 
best  of  Biy  knowledge. 


Your  signature 


Date 

Tiiank  yon  for  fiUiag  ont  and  retuining  tn» 
fonn.  If  jrou  have  requested  free  repair,  we 
will  let  you  know  -within  60  days  whether  you 
qualify  for  inspection  and,  if  so,  schedule  §ad 
inspection  date.  If  you  have  requested 
reimbursement,  we  will  respond  to  you 
wrthin  30  days. 

Very  truly  yours, 
Saab-Scania  of  America,  fai& 
Alex  S  Liewma, 
National  Service  Manager. 
(Separate  postcard] 

(1)  Your  name: 

Address: 


Vehicle  Identification  Number  fVINj 

(The  VIN  is  the  number  written  on  the 
envelope  aex\  to  your  address. 

(2)  If  your  have  sold  your  Saab,  please 
provide  the  approximate  date  on  winch  you 
sold  it  and  the  name  and  address,  if  yon 
know,  of  the  person  to  whom  yon  sold  it 

Date  Saab  sold:   

Buyer's  Name: 

Acmress:    


(Please  return  this  card  even  if  you  don't 
know  the  name  of  the  persoo  who  brou^ 
your  Saab.  Just  write  in  the  approxiniate  date 
on  which  you  sold  it.] 

(3]  If  you  still  own  your  Saab  and  the  paint 
condition  has  not  occurred,  please  check 
here. 

Thank  you. 

Put  oiily  in  letter  to  Mass.  dealers. 

•  The  car  was  not  originally  purchased  in 
Massachnselts,  and  therefore  was  not 
included  in  a  prior  voluntary  agreement 
entered  into  in  that  state. 

Generally,  the  agreement  further  provides 
that  an  owner  is  eligible  for  reimbursement 
for  expenses  incurred  ki  repairing  the 
condition  in  the  past  if: 

•  The  car  was  originally  purchased  on  or 
after  January  1, 1978, 

•  The  paint  condition  appeared  mthin  36 
months  after  the  car  was  delivered  to  the  first 
owner, 

•  The  owner  requesting  reimbursement 
owned  the  car  sometime  during  the  first  36 
months  (regardless  of  whether  the  otvner  still 
owns  the  car)  and  paid  for  a  repair  that  was 
performed  within  the  first  42  months, 

•  The  owner  requesting  reimbwsement  did 
not  already  receive  a  complete  repair  (that  is, 
at  a  cost  to  Saab-Scania  of  $800  or  more]  free 
of  charge. 

Put  only  in  letter  to  Mass.  dealers. 

•  The  car  was  not  originally  purchased  in 
Massachusetts. 

An  owner  may  qualify  for  both  repair  and 
reimbursement. 

Saab-Scania  is  identifying  original  owners 
of  Belgium-assembled  cars  purchased  on  or 


after  Jarraary  1, 1978  and  will  be  sending 
information  directly  to  these  owners  about 
Saab-Scsnia  agreement.  An  owner  seeking 
inspection/repair  or reimborsemeat'  will  be 
required  to  complete  a  Request  Form  which 
win  be  included  in  the  Notice  Package  sent 
by  Saab-Scania  to  the  owner. 

All  determinations  of  eligibility  for 
inspection,  repair  and/or  reimbursement  wiM 
be  made  by  Saab-Scania. 

If  an  owner  contacts  you  for  information 
about  eligibility  for  inspection,  possible  free 
repair  or  reimbursement  please  refer  the 
owner  to  om'  National  Consumer  Relations 
Coordinator  at  Saab-Scania  in  Orange,  and 
tell  the  owner  that  you  will  pass  along  the 
owner's  name  to  Saab-Scania.  We  are 
requesting  that  all  dealers  notify  Saab-Scania 
of  the  owner's  name  within  5  days  after  the 
owner  makes  such  an  inquiry.  The  National 
Consumer  Relations  Coordinator  can  be 
reached  at  203-795-5671  or  by  writing  to  her 
at  Saab-Scania,  on  Saab  Drive.  Orange,  CT 
06477. 

Very  truly  yours, 
Alex  S.  Lieuwma 
Natioaai  Service  Manager. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

Tlie  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Saab-Scania  of 
America,  Inc. 

The  proposed  consent  order  has  been 
placed  OB  the  public  record  for  sixty  (80) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  ^is  period  will  become  part  of 
the  public  recwd.  After  sixty  \jXi]  Aay%, 
the  Commission  will  again  review  the 
a^«eraent  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
Hnal  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  charges  Saab-Scania  of  America, 
Inc.  (Saab]  with  selling  some 
automobiles  with  exterior  paint  that  did 
not  properly  adhere  to  the  tmderlying 
metal.  As  a  result,  the  paint  later  lifted, 
peeled,  or  blistered.  This  paint  condition 
occurred  on  some  but  not  all  Saabs  that 
were  assembled  in  Belgium  and  sold  in 
the  United  States  from  1974  throu^ 
1978.  ThB  1978  Saab  discontinued 
operations  at  the  Belgium  plant 
However,  the  Commission  alleges  that 
Saab  knew  or  should  have  loiown  about 
the  paint  condition  as  of  December  31, 
1977.  Hierefore,  as  to  Belgian  Saabs  sold 
after  that  date,  the  Commission  charges 
Saab  with  a  failure  to  disclose  material 
information  in  violation  of  section  5  of 
tfie  Federal  Trade  Commission  Act. 

Saab  denies  the  Commission's 
allegations.  Nonetheless,  Saab  has 
agreed  to  provide  free  repairs  or 
reimbursement  for  previous  repairs  to 
owners  of  Belgian  Saabs  under  certain 
circumstances. 


Under  Part  I  of  the  proposed  order. 
Saab  shall  notify  owners  of  Belgian 
Saabs  that  were  initially  purchased  on 
or  after  January  1. 1978,  about  the  order 
and  offer  to  inspect  Oie  cars  and  review 
dociunentation  concerning  past  repairs. 
Belgian  Saabs  are  eligible  for  inspection 
and  free  repair  if: 

(1]  The  car  was  originally  purchased 
on  or  after  January  1, 1978,  (however.  It 
is  not  necessary  for  the  original  owner 
to  still  possess  the  vehicle]; 

(2]  The  paint  condition  appeared 
within  36  months  after  the  care  was 
delivered  to  the  first  owner 

(3]  The  current  owner  requesting  the 
repair  is  either  the  original  owner  or  has 
owned  the  car  since  sometime  during 
the  first  36  months  after  the  car  was 
delivered  to  the  first  owner 

(4]  The  car  was  not  previously 
completely  repaired,  or  a  partial  repfior 
was  attempted  and  the  condition 
reoccurred;  and 

(5]  The  car  was  not  orignally 
purchased  in  Massachusetts  (such  cars 
are  iwt  included  in  this  order  because 
they  were  previously  covered  by  a  1979 
agreement  between  Saab  and  the 
Massachusetts  Attorney  General)- 

Similar  conditons  apply  to  eligibility 
for  reimbursement  for  past  repairs.  In 
addition,  owners  seeking  reimbmement 
most  be  able  to  show  that  the  repairs 
were  made  within  the  first  42  months  of 
ownership. 

Owners  may  qualify  for  both  repair 
«nd  reimbursement,  but  Saab  is  tiot 
responsible  for  more  than  $2000  per 
vehicle. 

Part  II  of  the  proposed  order  requires 
Saab  to  notify  its  dealers  concerning  the 
terms  of  the  order.  Parts  in — V  require 
Saab  to  notify  the  Commission  of  any 
proposed  changes  in  its  corporate 
structure  and  to  file  appropriate 
compliance  reports. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
EnOyRRook. 
Secretary. 
(FR  Doc.  85-29480  Filed  12-11-65:  8:15  am] 
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COMMOOUY  FUTURES  TRADHiQ 
COMMISSION 

17  CFR  Part  166 

Custoinvr  Protocfion 

AQENCV:  Commodity  Futures  Trading 
Commission. 
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UMI 


customer  to  pay  the 


ACnON:  Notice  of  p  "oposed  rulemaking. 


summary:  The  Coir  mission  is  proposing 
a  rule  that  would  pi  ohibit  the  use  by 
Commission  registr  ints  of  any 
agreement  which  obligates  a  conmiodity 


attorney's  fees  of 


such  registrant  in  the  event  the  customer 
conunences  litigation,  or  initiates  a 
proceeding,  pursuant  to  sections  5a(ll], 
14. 17(b)(10),  or  22.  ^f  the  Commodity 
Exchange  Act  arisir  g  from  a  dispute 
which  occurs  subse  ]uent  to  the 
execution  of  the  agi  eement. 

DATE:  Comments  mi  ist  be  received  by 
February  10. 1986. 

AOOflESS:  Comment  s  on  the  proposal 
should  be  sent  to:  G  ^ice  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  201  «1.  Telephone:  (202) 
254-6314. 

FOR  FURTHER  INFORI HATION  CONTACT: 

Edward  S.  Gelderminn.  Attorney,  Office 


of  General  Counsel, 


Commodity  Futures 


Trading  Commissioi  i,  2033  K  Street, 
NW.,  Washington,  I C  20581.  Telephone 
(202)  254-9880. 

SUPPLEMENTARY  INF  ORMATKHC 
I.  Background 

Three  statutorily  i  ireated  forums 
exists  for  the  adjudication  of  customer 
claims  for  money  di  mages  resulting 
from  violations  of  tl  e  Commodity 
Exchange  Act  (the  "  Act"):  private  rights 
of  action  in  federal  i  listrict  court  granted 
by  section  22  of  the  Act;  the 
Commission's  repar  ition  procedure 
created  by  section  14  of  the  Act;  and  the 
contract  market-  an  i  registered  futures 
association-sponsored  arbitration 
procedures  establisned  by  section  5a(ll) 
and  17(b)(10)  of  the  Wet,  respectively. 
Congress  did  not  provide  for  the 
recovery  of  attorneys  fees  by  the 
prevailing  party  froti  a  losing  party  in 
an  action  brought  pursuant  to  these 
provisions.  I 

The  "American  rule,"  governing  the 
recoverability  of  one's  own  attorney's 
fees  from  an  opposing  party  in  civil 
litigation,  provides  nat  in  the  absence 
of  a  statute  or  an  enforceable  contract 
therefore,  attorneys  fees  are  not 
recoverable  to  a  prevailing  litigant 
unless  the  losing  pa  ly  acted  "in  bad 
faith,  vexatiously,  w  antonly,  or  for 
oppressive  reasons. ' '  The  American 
rule  applies  in  all  fe  ieral  court  civil 
proceedings  by  virt>  e  of  United  States 
Supreme  Court  deci  lions,'  and  therefore 


'Eg.  Hall  M.Cole.  A1ZV 
'See  e.g..  Alyeaka  Pipe 
Wilderness  Society.  421 1 
Cole.  412  U.S.  1  (1973). 


.8. 1.  5  (1973). 
'ine  Service  Co.  v. 
S.  240  (1975); //o/yv. 


governs  the  question  of  recoverability  of 
attorneys'  fees  in  actions  brought 
pursuant  to  section  22  of  the  Act.  In 
addition,  by  decision,*  the  Commission 
has  announced  that  the  American  rule 
will  apply  in  reparation  proceedings 
conducted  before  the  Commission 
pursuant  to  section  14  of  the  Act,  and 
Part  12  of  the  Commission's  regulations. 
While  it  is  unclear  whether  arbitrators 
in  section  5a(ll)  and  17(b)(10) 
arbitration  proceedings  have  inherent 
power  to  award  attorneys'  fees  if 
appropriate  under  the  American  rule,*  it 
is  clear  that  parties  to  an  arbitration 
proceeding  could,  just  as  parties  in  a 
federal  civil  action  or  a  reparation 
proceeding  could,  enter  into  private 
agreements  authorizing  the  arbitrators 
to  award  attorneys'  fees. 

Apart  firom  the  bad  faith  exception  to 
the  American  rule,  the  only  other  means 
for  a  customer  or  broker  to  recover  his 
own  attorneys  fees  in  a  proceeding 
brought  pursuant  to  the  various  private 
remedies  provisions  of  the  Act  is,  as 
stated  above,  an  enforceable  agreement 
to  that  affect,  since  Sections  5a(ll),  14 
(a)  and  (b),  17b(10),  and  22  of  the  Act  do 
not  expressly  provide  for  such 
recovery.*  It  has  been  brought  to  the 
Commission's  attention  recently  that  at 
least  one  futures  commission  merchant 
("FCM")  has  adopted  a  clause  for  use  in 
its  standarized  customer  agreement, 
executed  at  or  near  the  time  the 
customer's  account  is  opened,  obligating 
the  customer  to  pay  the  attorney's  fees 
incurred  by  the  FCM  in  defending  an 
action  brought  by  the  customer,  in  which 
action  the  FCM  prevailed.  • 


'  Sherwood  V.  Madda  Trading  Company,  [1977- 
1980  Transfer  Binder)  Comm.  Ful.  L.  Rep.  (CCH) 
1  2a728  (January  5. 1979). 

'One  court  has  assumed  that  arbitrators  have 
inherent  equitable  powers  to  award  attorneys'  fees 
to  the  prevailing  party  in  accordance  with  the 
American  rule.  See  Del.  DepL  of  Health  v.  U.S. 
Dept.  of  Education,  592  F.  Supp.  1038  (D.  Del.  1984). 
Other  courts  would  apply  the  American  rule  where 
a  party  refuses  to  comply  with  an  arbitration  award 
without  justification.  See  NALCv.  U.S.  Postal 
Service.  590  F.2d  1171  (D.C.  Cir.  1978):  Shearson 
Hayden  Stone  v.  Liang,  493  F.  Supp.  104  (n.D.  UL 
1980).  affd,  653  F.2d  310  (7th  Cir.  1981). 

'Sections  14(d)  and  14(e)  of  the  .Act  both 
expressly  authorize  an  award  of  attorneys'  fees  in 
connection  with  the  judicial  enforcement  of  a 
reparation  award  and  judicial  review  of  the 
Commission's  reparation  order,  respectively.  Thus, 
the  rule  proposed  herein  would  have  no  application 
to  these  judicial  proceedings  conducted  pursuant  to 
section  14(d)  or  14(e)  of  the  Act. 

'The  rule  proposal  herein  would  apply  to  this 
kind  of  agreement  as  well  as  agreements  which 
obligate  the  customer  to  pay  the  attorneys'  fees  of 
his  broker,  regardless  of  whether  the  broker 
ultimately  prevailed. 


The  Commission  believes  that 
agreements  executed  in  advance  of  a 
dispute  obligating  customers  to  pay  the 
attorney's  fees  of  their  commodity 
brokers  in  the  event  the  customer  ever 
pursues  his  remedies  under  the  Act 
("pre-disputes  attorneys'  fees 
agreements")  undermine  the  customer 
protection  policies  and  the  private 
enforcement  policies  underpinning 
sections  5a(l),  14, 17(b)(10),  and  22  of  the 
Act,  and  are  therefore  contrary  to  the 
Act.  Accordingly,  to  clarify  registrants' 
obligations  in  this  regard,  the 
Commission  is  proposing  a  customer 
protection  rule  prohibiting  the  using  of 
pre-dispute  attorneys'  fees  agreements 
by  Commission  registrants. 'The 
proposed  rule  applies  both  to:  (1) 
"bilateral"  pre-dispute  attorneys'  fees 
agreements,  e.g.,  where  both  broker  and 
customer  before  the  dispute  mutually 
promise  to  pay  the  other's  attorneys  fees 
should  that  other  party  prevail  in 
litigation  involving  the  two  parties;  and 
(2)  "unilateral"  pre-dispute  attorneys' 
fees  agreements  where  only  the 
customer  agrees  to  pay  the  broker's 
attorneys  fees  regardless  of  whether  the 
broker  prevails  in  the  subsequent 
litigation.  The  proposed  rule,  if  adopted 
as  a  final  rule,  would  not  bar  the 
Commission  registrant  from  executing 
an  attorneys'  fees  agreement  with  a 
customer  after  the  dispute  occurs  which 
serves  as  the  basis  for  subsequent 
litigation.* 

When  it  enacted  sections  5a(ll),  14, 
17b(10),  and  22  of  the  Act,  Congress 
provided  both  a  scheme  for  customer 
protection  as  well  as  a  scheme  for 
private  enforcement  of  the  Act  to 
supplement  the  enforcement  powers  it 
granted  the  Commission  and  the  self- 


^The  term  "Commission  registrant"  is  defined  In 
i  lee.l  of  the  Commission's  Regulations  as  "any 
person  who  is  registered  or  required  to  be  registered 
with  the  Commission  pursuant  to  the  Act  or  any 
rule,  regulation,  or  order  thereunder."  This 
e^ectively  includes  all  persons  registered  as  a 
futures  commission  merchant,  introducing  broker, 
commodity  pool  operator,  commodity  trading 
advisor,  leverage  transaction  merchant,  floor  broker 
end  associated  person. 

'Once  the  dispute  has  occurred  for  which  the 
customer  seeks  redress  under  the  Act,  t>oth 
customer  and  broker  are  then  in  a  position  to 
evaluate  their  claims  and  defenses.  At  that  juncture, 
the  parties  may  find  it  desirable  to  execute  a  post- 
dispute  attorneys'  fee  agreement  because  both 
adverse  litigants  feel  confident  of  prevailing  on  the 
merits.  The  use  of  such  agreements  virtually 
eliminate  the  risk  that  customer  would  be 
discouraged  from  pursuing  the  various  private 
remedies  under  the  Act,  would  not  jeopardize  the 
Act's  private  enforcement  scheme,  and  would  not 
be  inconsistent  with  the  American  rule.  Thus,  the 
Commission's  proposed  rules  does  not  bar  post- 
dispute  attorneys'  fees  agreements  and  the 
Commission  believes  that  such  agreements  are 
binding  if  otherwise  in  accordance  with  the  state 
law. 


Federal  Register  /  Vol.  50.  No.  239  /  Thursday,  December  12.  1985  /  Proposed  Rules  50807 


regulatory  duties  it  imposed  on 
exchanges.  In  recognizing  an  implied 
right  of  action  under  the  Act  prior  to  the 
enactment  of  section  22  of  the  Act,  the 
Supreme  Court  stated  that  the  legislative 
history  of  the  Act  "clearly  indicates  that 
Congress  intended  to  protect  all  futures 
traders  from  price  manipulation  and 
other  fraudulent  conduct  violative  of  the 
statute."  'The  Court  concurred  in  an 
assessment  that  the  Commodity 
Exchange  Act  was  enacted  "for  the 
'especial  benefit'  of  futures  traders."  '* 
In  reporting  on  the  section  of  the  bill 
that  eventually  became  Section  22  of  the 
Act,  the  House  Committee  on 
Agriculture  declared  that  "the  right  of  an 
aggrieved  person  to  sue  a  violator  of  the 
Act  is  critical  to  protecting  the  public 
and  fundamental  to  maintaining  the 
credibility  of  the  futures  market."  "  And 
the  Supreme  Court  has  recognized  that 
both  reparations  and  the  arbitration 
procedures  established  by  the  Act  were 
intended  by  Congress  to  be 
supplementary  Aieans  for 
"compensating  injured  traders," 
alternative  to  the  private  right  of  action 
under  the  Act."  " 

Aside  from  the  customer  protection 
purposes  inherent  in  the  remedies 
afforded  by  sections  5a(ll),  14, 17b(10), 
and  22  of  the  Act,  these  provisions  were 
also  intended  to  serve  as  a  private 
enforcement  mechanism  designed  to 
supplement  the  broad  enforcement 
powers  conferred  upon  the  Commission 
and  the  self-regulatory  responsibilities 
imposed  upon  the  contract  market. "The 
Supreme  Court  has  stressed  the 
importance  of  the  implied  private  right 
of  action  "as  a  tool  for  enforcement  of 
the  self-regulation  concept  of  the 
CEA."  '*  And  Congress  in  1982  made  it 
clear  that  reparations  and  arbitration 
stand  on  equal  footing  with  private 
rights  of  action  created  by  section  22  of 
the  Act  as  significant  enforcement  tools. 
In  this  regard,  the  House  Agriculture 
Committee  stated  that  "[t]he  availability 
of  these  remedies — reparations, 
arbitration  and  private  rights  of  action — 
supplements,  but  does  not  substitute,  for 
the  regulatory  and  enforcement  program 
of  the  CFTC  and  self-regulatory 
agencies."  *  Indeed,  the  Committee 


*  Merrill  Lynch.  Pierce.  Fenner  Br  Smith  V. 
Curran,  456  U.S.  353.  390  (1982). 

"Id. 

"  H.R.  Rep.  No.  565  Pt.  1. 97th  Cong.  2d  Sess.  57 
(1982)  (hereinafter  referred  to  as  "1982  House 
Report"). 

"  456  U.S.  353.  384  (1982). 

"456  U.S.  353.  384  (1982). 

'  *  Mem.'l  Lynch  Pierce.  Fenner  &  Smfth  v. 
Currant.  456  U.S.  353  (1982). 

"1982  House  Report,  supm  note  7.  at  57. 


expressed  concern  that  the  Commission 
and  self-regulatory  bodies  such  as 
exchanges  and  NFA  use  their  own 
enforcement  tools  vigorously  to  protect 
the  investig  pubUc  so  that  it  does  not 
become  necessary  to  rely  solely  upon 
private  htigants  as  the  "policemen  of  the 
Commodity  Exchange  Act."  *• 

Given  the  customer  protection 
features  of  sections  5a(ll),  14, 17(b](10), 
and  22  of  the  Act,  the  Commission 
believes  that  private  agreements  that 
discourage  customers  from  exercising 
the  rights  afforded  by  these  provisions 
would  undermine  the  role  that  these 
remedies  perform  in  encouraging  the 
public's  participation  and  confidence  in 
the  futures  markets.  It  is  not  difficult  to 
foresee  that  a  substantial  number  of 
customers  would  sign  their  names  to  a 
pre-dispute  attorneys'  fee  agreement  out 
of  eagerness  or  impatience  to  trade  in 
the  markets,  or  because  they  may  have 
already  reposed  confidence  and  trust  in 
their  broker  and  do  not  wish  to 
disappoint  the  broker  by  declining  to 
excecute  the  agreement,  or  because  the 
likelihood  of  litigation  seems  so  remote 
when  the  account  is  opened  or  the 
agreement  executed. 

That  such  agreements  do  discourage 
the  ptu-suit  of  redress,  once  a  dispute 
has  occurred,  cannot  be  seriously 
questioned.  Indeed,  one  of  the  main 
reasons  for  the  Supreme  Court's 
adoption  of  the  American  rule  in  this 
cotmtry  (whereunder  each  party 
generally  bears  its  own  legal  fees}  was 
its  recognition  that: 

Since  litigation  Js  best  uncertain  one  should 
not  be  penalized  for  defending  or  prosecuting 
a  lawsuit,  and  that  the  poor  might  be  unjustly 
discoiuaged  from  instituting  actions  to 
vindicate  their  rights  if  the  penalty  for  losing 
included  the  fees  of  their  opposing  counsel. " 

While  the  Commission  does  not  liken 
commodity  customers  as  a  whole  to  the 
poor,  customers'  resoiu'ces  are  often  no 
match  for  what  their  brokers  might  be 
willing  to  expend  on  Utigation.  *•  And 
customer  reluctance  to  pursue  their 
various  private  remedies  under  the  Act 
is  likely  to  result  in  loss  of  investor 
confidence  in  the  commodity  markets. 
The  Commission  also  believes  that 
predispute  attorneys'  fee  agreements,  by 
discouraging  customers  from  seeking 
redress  pursuant  to  sections  5a(ll),  14, 
17{b)(10),  and  22  of  the  Act,  significandy 


"Id. 

""  Fleischmann  Distilling  Corp.  v.  Maier 
Brewing  Co..  386  U.S.  714,  718  (1967). 

""In  fact,  one  of  Congress'  purposes  in 
establishing  the  Conunission's  reparations 
procedure  was  to  create  a  federally-sponsored 
"small  claims"  court.  See  S.  Rep.  No.  850,  95th 
Cong.,  2d  Sees.  16  (1978),  reprinted  in  1978  U.S. 
Code  Cong.  &  Ad.  News  2087.  2104. 


undermine  the  private  enforcement 
scheme  contemplated  by  Congress  in 
enacting  these  provisions.  As  stated 
above.  Congress  is  relying  on  the 
various  private  remedies  as  a 
supplement  to  the  Commission's  broad 
enforcement  powers  and  the  self- 
regulatory  enforcement  responsibilities 
imposed  upon  exchanges  and  registered 
futiu^s  associations.  Agreements  which 
inhibit  customers  from  pursuing  these 
remedies  jeopardize  this  private 
enforcement  scheme  and  threaten  the 
integrity  of  the  markets. 

The  Commission  is  cognizant  that  the 
rule,  if  adopted  as  proposed,  would 
neither  encourage  litigation  nor  subject 
Commission  registrants  to  bear  the  cost 
of  litigation  in  all  cases.  The  proposed 
rule  woidd  not  encourage  litigation 
simply  by  maintaining  unfettered  access 
to  remedies  afforded  by  sections  5a(ll), 
14, 17(b)(10)  and  22  of  the  Act  to 
customers  who  have  executed  pre- 
dispute attorneys'  fees  agreements. 
Commodity  brokers  who  would  be 
prohibited  from  executing  predispute 
agreements,  or  who  would  have  existing 
agreements  nullified,  by  the  proposed 
rule  would  still  be  protected  from 
vexatious  or  bad  faith  litigation  by  the 
American  rule  which,  as  discussed 
earlier,  is  available  at  least  in  the 
reparations  and  federal  district  court 
forums.  And  the  proposed  rule  would 
not  restrict  agreements  requiring  the 
reimbursement  of  attorneys  fees  by 
customers  executed  after  the  dispute 
arose.  •• 

The  Commission  is  also  proposing  to 
make  the  rule,  once  elective,  retroactive 
as  well  as  prospective.  Thus,  the  rule 
would  apply  to  all  predispute  attorneys 
agreements  so  that  existing  agreements 
also  would  not  be  enforceable  on  and 
after  the  rule's  effective  date.  The 
Commission  invites  comments  from  the 
public  and  any  interested  persons  by 
February  10, 1986,  on  whether  it  should 
adopt  the  rule  herein  proposed. 

n.  Regulatory  Flexibility  Act  and  Other 
Matters 

The  Regulatory  FlexibiUty  Act 
("RFA"),  5  U.S.C.  601,  et  seq.,  requires 
agencies  when  adopting  final  rules  to 
consider  the  impact  of  those  rules  on 
small  businesses.  While  the  rule  as 
proposed  could  augment  a  litigation- 
related  cost  to  one  of  the  parties  to  an 
arbitration,  reparation,  or  section  22 
judicial  proceeding,  it  would  be 
speculative  to  quantify  the  likelihood 
that  a  particular  small  business  entity 
will  become  a  party  in  any  such 
proceeding,  and  thus  subject  to  this 


"See  note  8,  supra. 
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increased  cost.  Moreover,  the 
Commission  has  nojreason  to  believe 
that  the  use  of  pre-dispute  attorneys' 
fees  agreements  is  arevalent  in  the 
commodities  induswy.  Since  this  rale 
would  not  impact  oa  any  small  business 
entities  unless  and  until  they  execute 
agreements  affecte^  by  the  proposed 
rule,  the  proposed  rtle  would  not  be 
likely  to  have  a  sign  ficant  economic 
impact  on  small  bus  iness  entities. 
Accordingly,  pursue  at  to  section  3(a)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
605(b].  the  Chairmai  certifies  that 
§  12.407(d),  as  amen  ded  herein,  would 
not  have  a  significai  it  economic  impact 
on  a  substantial  number  of  small 
business  entities. 

The  Paperwork  R(  duction  Act,  44 
U.S.C.  3504(h)(1)  rec]  uires  ageiKies  no 
later  than  the  public  ation  of  a  notice  of 
proposed  rulemakin; ;  in  the  Federal 
Register  to  forward  (o  the  Director  of  the 
Office  of  Managemeht  and  Budget  a 
copy  of  any  propose  1  rule  which 
contains  a  collection  of  information 
requirement.  Becaus ;  the  rule  proposed 
herein — one  prohibil  ing  pre-dispute 
attorneys'  fees  agree  ments  between 
customers  and  comn  lodity  brokers — 
does  not  contain  a  ci  tUection  of 
information  requiren  lent,  or  an 
"information  collection  request"  within 
the  meaning  of  44  U.B.C.  3502(4).  the 
Conunission  has  deti  !rmined  that  the 
provisions  of  the  Paj  erwork  Reduction 
Act  do  not  apply. 

List  of  Subiects  m  13  CFR  Part  12 

Arbitration,  Comn  odity 
Commodity  futures. 
Reparations,  Registered 
associations. 


exchange, 
ilontract  markets, 
futures 


PART  166— {AMENQED) 

17  CFR  Part  166  is  ^mended  as 
follows: 

1.  The  authority  citation 
proposed  to  be  revised 
follows: 

Authority:  7  U.S.C.  4. 
71a(ll).  12a.  18,  21(b)(l*), 


Bb,  6c.  6h.  61,  6o, 
25. 


2.  Part  166  is  propdsed 
by  adding  a  new  secpon 
follows: 


for  Part  166  is 
to  read  as 


to  be  revised 
166.5  to  read  as 


§166.5    Prohitaition  Against  Pre-Otspute 
Attorneys'  Fee*  Agree  nents. 

No  Commission  re;  pstrant  shall 
execute,  or  require  oi  cause  a  customer 
to  execute,  or  seek  tq  enforce,  an 
agreement  obligating!  a  customer  to  pay 
the  attorneys'  fees  incurred  by  the 
Commission  registrant,  in  connection 
with  an  acticm  or  pro  needing  instituted 
by  the  customer  purs  aant  to  sections 
5a(ll).  14. 17(b)(10).  ( r  22  of  the 


Commodity  Exchange  Act,  where  the 
execution  of  such  agreement  is  made  in 
advance  of  the  dispute  which  gives  rise 
to  such  action  or  proceeding. 

*        *        «        •        * 

Issued  in  Washington,  DC  on  December  8, 
1985.  by  the  Comntission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  85-29424  Fited  12-11-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD7-85-41] 

DrawtMldga  Operatton  Regulations; 
Orange  River,  FL 

agency:  Coast  .Guard.  DOT. 
ACTION:  Withdrawal  of  proposed  nde. 

summary:  The  Coast  Guard  is 

withdrawing  a  proposed  rule  concerning 
the  State  Road  80  drawbridge  between 
Fort  Myers  Shores  and  Tice.  The 
proposed  rule  would  have  provided  that 
the  draw  need  no  longer  open  for 
passage  of  vessels.  The  proposal  is 
being  withdrawn  because  public 
comments  indicated  a  continuing  need 
for  draw  opening. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walt  Paskowsky.  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION:  On 

September  9, 1985  the  Coast  Guard 
published  (50  FR  36630)  a  proposal  to 
revise  these  regulations.  The  proposed 
regulations  were  also  published  in  a 
public  notice  issued  by  Commander. 
Seventh  Coast  Guard  District  on 
September  24, 1985.  In  each  notice 
interested  persons  were  given  until 
October  24  to  submit  comments. 

Many  of  the  comments  received 
described  vessels  that  operate,  or  will 
be  operating,  on  the  Orange  River  and 
cannot  pass  beneath  the  closed  draw. 
After  reviewing  these  comments  the 
Coast  Guard  has  decided  to  withdraw 
the  proposed  rule.. 

list  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Accordingly,  the  proposed  rule 
published  in  the  Federal  Register  (50  FR 

36630)  on  September  9, 1985  is  hereby 
withdrawn. 

Dated:  November  25, 1985. 
R.  P.  Cueroni, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District 

(FR  Doc  85-29475  Filed  12-11-85;  8:45  am] 

BiLUNQ  COOe  4910-M-«I 


33  CFR  Part  166 

[CGD8S-097) 

Port  Access  Routes;  Approach  to 
Tampa  Bay,  FL 

aoency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  study. 

summary:  The  Coast  Guard  is 
undertaking  a  study  of  the  fairway 
anchorage  sites  and  areas  adjacent  to 
the  fairway  in  the  approach  to  Tampa 
Bay,  Florida.  New  fairway  anchorage 
sites  are  being  considered  for  this  area. 
This  study  is  being  conducted  in 
accordance  with  the  standards 
contained  in  the  Ports  and  Waterways 
Safety  Act  (PWSA)  (33  U.S.C  1223  and 
1224).  As  a  result  of  this  study,  new  or 
modi^ed  fairway  anchorage  sites  may 
be  proposed  in  the  Federal  Regbter. 
Also,  the  results  of  this  study  could 
cause  restrictions  in  the  manner  in 
which  specific  offshore  areas  leased 
after  the  date  of  this  notice  may  be 
explored  or  developed. 

DATE:  Comments  are  due  on  or  before 
February  10. 1986. 

ADDRESS:  Commander  (mps),  Seventh 
Coast  Guard  District,  Miami,  FL  3313a 
FOR  FURTHER  INFORMATION  COtfTACT: 

Lieutenant  (j.g.)  Harry  D.  Cratg,  (305) 
350-5651. 

SUPPLEMENTARY  INFORMATION:  The  area 
to  be  examined  during  the  study  is 
bounded  by  a  line  connecting  the 
following  geographic  positions. 


UMud* 

Longitude 

(1) 

27-45-00"  N 

e3*30'  oor  W 

(2) 

27-4500"  N 

82*50-  00"  W 

(3) 

27*27  00"  N 

82*50'  00"  W 

(4) 

27'27-00'N 

83*30' 00- W 

(5) 

27'45'W)"  N 

83-30-OO^W 

This  area  encompasses  the  present  and 
proposed  areas  for  fairway  anchorage 
sites  in  the  offshore  approach  to  Tampa 
Bay,  Florida,  and  a  portion  of  the 
present  Tampa  Bay  Safety  Fairway. 
Safety  fairways  are  areas  in  which  no 
fixed  structures  are  permitted  and 
therefore  may  inhibit  exploration  and 
exploitation  of  mineral  resources  in  the 
area  so  designated.  A  fairway 
anchorage  is  an  anchorage  area 
contiguous  to  and  associated  with  a 
fairway,  in  which  fixed  structures  may 
be  permitted  with  a  two  mile  spacing 
limitation  (33  CFR  166.200  (c)(1)).  The 
study  area  also  includes  tracts  in  the 
Eastern  Planning  Area  for  the 
Department  of  Interior's  (DOl)  lease 
sales  104  and  105. 

Port  access  routing  needs  in  the 
Tampa  Bay  approach  area  were 


Federal  Register  /  Vol.  50.  No.  239  /  Thursday.  December  12.  1985  /  Proposed  Rules  50809 


previously  studied  in  1980  and  the 
results  were  published  in  the  Federal 
Register  on  October  1, 1981  (46  FR 
48376).  It  was  noted  that  the  DOI  had 
only  a  small  number  of  tracts  in  the  area 
open  for  bid  in  1981.  none  of  which 
overlapped  the  Tampa  Bay  Fairway. 
Also,  no  navigational  problems  were 
anticipated  at  that  time,  and  no 
additional  routing  measures  were 
recommended  during  the  study. 
The  Corps  of  Engineers  (COE) 
estimates  that  the  harbor  deepening 
project  in  the  Tampa  Harbor  will  be 
completed  by  mid-December  1985  and 
should  result  in  an  increase  in  deep 
draft  vessel  traffic.  The  project  has 
required  the  use  of  designated  spoil 
areas  witin  the  Tampa  Bay  Fairway 
adjacent  to  the  southern  Tampa  Fairway 
Anchorage  Area  (33  CFR 
166.200(d)(49)(ii)).  The  resulting  depth  of 
water  (operational  draft  of  33  feet,  6 
inches]  has  reduced  the  safety  and 
convenience  of  access  to  and  from  the 
southern  anchorage  area  to  the  fairway. 
In  addition,  the  deeper  channel 
(operational  draft  of  43  feet)  will  permit 
an  increased  number  of  deeper  draft 
vessels  to  use  the  Tampa  Harbor.  The 
Tampa  Port  Authority,  acting  as  sponsor 
on  behalf  of  the  Tampa  Bay  maritime 
community,  has  expressed  concern 
about  the  present  fairway  anchorages  in 
relation  to  the  harbor  deepening  project. 
The  Tampa  Port  Authority  has 
requested  consideration  be  given  to 
redescribing  and  establishing  new 
fairway  anchorages.  The  Coast  Guard 
has  determined  that  a  study  of  the 
situation  is  warranted  and  invites  the 
public  to  submit  information  and 
comments  which  are  relevant  to  solving 
this  problem. 

The  use  of  conflict  which  is  of  current 
concern  in  the  area  to  be  studied 
involves  the  adequacy  of  the  depth 
within  and  near  the  present  anchorages. 
Present  or  potential  placement  of  oil 
exporation  and  production  facilities  in 
or  near  traditional  western  approaches 
from  the  Gulf  of  Mexico  to  Tampa  Bay, 
Florida  is  also  a  possible  source  of 
conflict  in  areas  where  routing  measures 
exist. 

Durir  3  the  study  the  Coast  Guard  will 
evaluate  any  reasonable  alternatives. 
One  speciHc  alternative  presented  by 
the  Tampa  Port  Authority  is  to  estabhsh 
a  new  fairway  anchorage  area  to  the 
west  of  the  present  northern  fairway 
anchorage  site  (33  CFR  166.200(d)(49)(i)) 
and  to  eliminate  the  southern  anchorage 
site  (33  CFR  166.200(d)(49){ii)).  The 
remaining  northern  anchorage  would 
then  be  designated  Eastern  (Shallow 
Draft)  Tampa  Fairway  Anchorage  and 
the  new  anchorage  would  be  designated 


the  Western  (Deep  Draft)  Tampa 
Fairway  Anchorage.  The  western 
fairway  anchorage  would  be  described 
as  follows: 

The  area  within  rhumb  lines  joining 
points  at: 


Lattkid* 

LxmgAud* 

27-3900-N 

83*0100-W 

2r36'48-N 

83*01  OO-W 

2r36-48-N    . 

83*05  06-W 

27-39'00-N 

38*0506-W 

zraafoo-H 

eroroo'W 

The  National  Ocean  Service  has  plans 
to  conduct  wire  drag  surveys  of  the 
eastern  and  western  sites. 

Although  the  above  specific 
alternative  will  be  examined  during  this 
study,  comments  and  recommendations 
or  other  information  need  not  be  limited 
to  this  alternative. 

Vessel  operators  are  invited  to 
comment  on  any  positive  or  negative 
impacts  which  may  result  from 
modifying  the  fairway  anchorages 
within  the  study  area.  Likewise,  offshore 
developers  are  encouraged  to  identify 
and  support  any  foreseeable  cost  or 
benefits  from  possible  modification  of 
fairway  anchorages  in  the  study  area 
and  to  identify  interests  in  developing 
the  areas  of  the  existing  South  fairway 
anchorage  (described  at  33  CFR 
166.200(d)(49)(ii)). 

Particular  issues  to  be  examined 
during  the  study  are: 

— The  impact  on  present  leaseholders  in 

the  vicinity,  on  prospective  lease 

sales,  and  on  tract  exploration  and 

development. 
— ^The  location  of  pipelines  or  other 

underwater  features  which  might 

affect  anchoring. 
— The  effect  two  anchorages  on  one  side 

of  the  fairway  will  have  on  traffic  (e.g. 

crossing  traffic  and  possible  confusion 

between  inbound  and  outbound 

traffic). 
— ^The  value  of  having  a  fairway 

anchorage  recommended  for  deep 

draft  vessels. 

— ^The  number,  size,  and  purpose  of 
vessels  expected  to  use  the 
anchorage,  in  relation  to  the  depth 
and  size  of  the  area  to  be  designated. 

— The  weather  in  the  area  of  the 
proposed  fairway  anchorage. 

— ^The  type  and  amount  of  fishing 
activities  and  existing  or  proposed 
artificial  reefs  in  the  area  of  the 
proposed  anchorage. 

The  Seventh  Coast  Guard  District  will 
be  conducting  the  study  and  developing 
recommendations.  Following  is  the 


name,  address  and  telephone  number  of 
the  project  officer  who  will  be 
responsible  for  the  study  of  this  area: 
Lieutenant  (j.g.)  Harry  D.  Craig,  Seventh 
Coast  Guard  District  (mps),  Miami,  FL 
33130,  (305)  350-5651. 

The  Coast  Guard  is  interested  in 
receiving  information  and  opinions  from 
persons  who  have  an  interest  in  safe 
routing  of  ships  as  affected  by  other 
uses  of  the  area.  Written  comments 
should  be  mailed  to  the  above  address. 
In  accordance  with  the  PWSA,  the 
Coast  Guard  will  consult  with  the 
Departments  of  State,  the  Interior, 
Commerce,  Army,  and  with  the 
Governor  of  Florida  during  the  study.  In 
order  to  be  most  useful,  any  relevant 
information  should  be  made  available  to 
the  Seventh  District  office  by  the  end  of 
the  comment  period. 

Procedural  Requirements 

In  conducting  this  study,  the  Coast 
Guard  will  be  governed  by  certain 
procedural  requirements  which  are 
emphasized  here  to  assist  those  who 
wish  to  submit  comments.  These 
requirements  are  based  on  the  mandates 
of  the  PWSA.  The  Coast  Guard  also 
considers  its  experience  in  the  areas  of 
vessel  traffic  management,  navigation, 
shiphandling,  the  effects  of  weather,  and 
prior  analysis  of  the  traffic  density  in 
certain  regions. 

The  PWSA  directs  that  "in  order  to 
provide  safe  access  routes  for  movement 
of  vessel  traffic  proceeding  to  and  from 
ports  ...  the  Secretary  shall  designate 
necessary  fairways  and  tragic 
separation  schemes"  in  which  the 
"paramount  right  of  navigation  over  all 
other  uses"  shall  be  recognized.  Before  a 
designation  can  be  made,  the  Coast 
Guard  is  required  to  "undertake  a  study 
of  the  potential  traffic  density  and  the 
need  for  safe  access  routes." 

During  the  study,  the  Coast  Guard  is 
directed  to  consult  with  federal  and 
state  agencies  and  to  "consider  the 
views  of  representatives  of  the  maritime 
community,  port  and  harbor  authorities 
or  associations,  environmental  groups, 
and  other  parties  who  may  be  affected 
by  the  proposed  action." 

In  accordance  with  33  U.S.C.  1223(c), 
the  Coast  Guard  will  "to  the  extent 
practicable,  reconcile  the  need  for  safe 
access  routes  with  the  needs  of  all  other 
reasonable  uses  of  the  area  involved."' 
The  results  of  this  study  will  be 
published  in  the  Federal  Register.  If  the 


UMI 
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I  detenn  ines 


that  new 
i  ites  are  needed,  a 
r  jlemaking  will  be 


Coast  Guard  ( 
fairway  anchorage : 
notice  of  proposed  i 
published. 

It  is  anticipated  tl^t  the  study  will  be 
concluded  by  June 


1»6. 


ENVmOflMENTAL 
40  CFR  Part  261 


>R0TECT10N  AGENCY 


[SW-FRL-2921-9) 

Hazardous  Waste 
Waste;  Proposed 

Correction 


I  lanagement  System;  Identification  and  Listing  of  Hazardous 
E  Refusions  and  Proposed  Organics  Model 


85-Z7068, 


In  FR  Doc 
November  27.  1985, 

1.  On  page  489^ 
follows: 

Example: 


1  ne 


489  19, 


2.  On  page  48916, 

a.  In  the  seconc 

b.  In  the  third 

3.  On  page 
(10)  "  *  (1.67  *  10 

4.  On  page  48900, 
should  read 

5.  On  page 
tenth  line  should 

6.  On  page 
"Z=(a,Y')<^*-. 

7.  On  page 
read: 


48<BZ, 
read: 
489  53 


C= 


16(2Q)« 


2»L,(2ir)«\r^u 


wujwacoocmsM  ■ 


Dated:  Decembers,  ISBSi 
T.  I.  Woinar. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation. 

(FR  Doc.  85-29478  Filed  12-11-85;  8:45  am] 

BHJJNQ  CODE  4t10-14-ll 


'<,  begmning  on  page  48943  in  the  issue  of  Wednesday, 
make  the  following  corrections: 

first  column,  the  equation  in  the  footnote  should  appear  as 


7,000  fal/day  X  500  ppm 
[QJBSft) 


day 


99.95  3X10*  gal 


=0.01  ppm 


first  column,  in  the  equation  following  the  sixth  line  of  text: 
line  of  the  equation.  "2.14E05"  should  read  "2.14E-05". 
of  the  equation.  "0.44"  should  read  "0.044". 
third  column,  the  eigtheenth  line  should  read  "Cw= 0.044  * 


>,  first  column,  in  paragraph  "A.",  the  first  line  of  the  equation 
Cw=|BO  'C*  'S'. 

second  column,  second  full  paragraph,  the  formula  in  die 
:"D,=a,v+D*". 
,  first  column,  the  formula  in  the  fifteenth  line  should  read: 


48S53,  third  column,  the  equation  following  the  sixth  line  should 


2.03Q« 

UtTzU 


FEDERAL  EMERGEHCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
IDocket  No.  FEIIA-«6f2] 

Proposed  Flood  Eldvation 
Determinations;  CoicKado  et  al. 

agency:  Federal  Insurance 
Administration,  Fedi  ral  Emergency 
Management  Agenc] . 

action:  Proposed  ru  e. 


SUMMNARY:  Technical 
comments  are  solicit  >d 
base  (100-year)  flooc 
proposed  modified 
listed  below  for  selected 
Nation.  These  base 


information  or 

on  the  proposed 
elevations  and 
flood  RlevatioDs 
locations  in  the 
(100-year)  flood 


bise  \ 


elevations  are  the  basis  for  the  flood 

plain  management  measures  Ithat  the 

community  is  required  to  either  adopt  or 

show  evidence  of  being  already  in  effect 

in  order  to  qualify  or  remain  qualified 

for  participation  in  the  National  Flood 

Insurance  Program. 

DATES:  The  period  for  comment  will  be 

ninety  (90)  days  following  the  second 

publication  of  the  proposed  rule  in  a 

newspaper  of  local  circulation  in  each 

community. 

addresses:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  L  Matticks,  Acting  Chief,  Risk 

Studies  Division,  Federal  Insurance 

Administration,  Federal  Emergency 

Management  Agency,  Washington,  D.C. 

20472,  (202)  646-2767. 


SUPPLEMENTAIIY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (lOO-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
Nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234),  87  Stat  98a  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (title  XUI  of 
the  Housing  and  Urban  Development 
Act  of  1968  (Pub.  L  90-448)),  42  U.aa 
4001-4128,  and  44  CFR  67.4(8). 

These  elevations,  together  witfi  the 
flood  plain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premimum  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Adnlinistrator.  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determintion  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The'elevation  determiantions,  however, 
impose  no  restriction  unless  and  until 
the  local  commimity  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
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PART  67— [AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 


Authority:  42  U£.C.  4001  et  leq^ 
Reorganization  Plan  No.  3  of  1078,  E.0. 12127. 


The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


Proposed  Modified  Base  Flood  Elevations 


Slata 

a«irr«wi/Cawi« 

Sourc*o(loo*ia 

^ 

#Dm«intMI 
•bow*  ground 
■ElMlann 
IMINGVDI 

EaM- 
ing 

Modl- 

tad 

Cotowdo- :. 

lionftoM  County 

CadwCiMh _ 

SO  IM  iknmUmm  of  cwiMr  et  U.S.  Hffmm/  90..       . 
460  l*M  upokMm  of  canDuwic*  w«i  C«lw  CrMh 

Nona 

NOM 

•6.670 
•5,741 

Maps  availabla  for  kwpactton  ■(  Sm  Planning  Oaparlmanl.  320  S.  Itt  Straal.  MontroM.  Colorado. 
Send  comments  to  the  Honorable  Naal  Ream*.  Bok  1289,  Monlroae,  Colorado  81402. 


FlorkJa.... 

Unincorporaled  Areaa  of  Wakula  County 

GuH  of  Mexico/Oy*l*r  Bay 

Mand  of  OyMar  Bay 

•23 

•21 

•23 

•22 

■^ 

V 

GuH  c*  Mexico/Aoalaachee  Bay. 

Jual  Mand  trom  ttwrelina  along  the  aoumani  and  of 
Slaia  RoMl  367. 

•22 

•21 

• 

• 

JuM  Msnd  01  ttw  MStafn  showifw  tk)OQ  Goom 
CiMliBay. 

•23 

•21 

At  ahorelina  along  tie  (outhwn  and  of  Stat*  RomI 

•22 

•23 

367. 

Maps  availatile  for  inspection  at  ttie  Wakulla  County  Courthouse,  County  derli  Office.  Coarthoaaa  Squara,  P.O.  Bea  397. 
Chairman,  Wakulla  County  Board  of  County  Commissioners.  Wakulla  County  Courthouse,  Cowthoua*  Square.  P.O.  Boa  337, 1 


,  Ronda  33327. 


\  MMvy  Soon, 


VMage  of  Cresiwood  Cook  Coun^- 


Tailey  Craak.. 


SfMNow  Floodkig  (owarfloar  Imn 
Tmley  Creek). 


Jual  upilraaia  ol  I27th  Siraat 

About  800  leel  upelrewn  of  Bement«y  CMstlan 

School  Road. 
Juat  east  of  PlayHekl  Drive 

Juat  east  of  West  PlayfiakI  Drive. 

Aiipfoamately  400  feet  awat  of  the  127th  Stteel 

bridge  over  Tviley  Creak. 
Jual  novth  of  tfw  Miaraaction  of  CantafB  Lane  and 

I28«h 


•600 


•SM 
•611 

•see 

•600 

•600 


Maps  available  for  mapedian  al  •»  WHage  Ottee.  13040  Sooltt  Cieare  Avenue.  Crestanod.  Mnoi*.  tmt  Beinwsls  »  Henerable  Otesler  Stovwiek.  Mayor,  VMage  of  Oeehnod,  13640 
South  Cicero  Avenue.  Cresttwod.  Wnois  60446. 


VillegeofFoiiLake. 


PMake  Lake 

Nippersink  Creek.. 


Maps  avalable  for  inspection  at  tte  VRega  HriL  Ml  South  Route  58.  Foi  Lake,  IMntos.  Send 
Route  59,  Fox  Lake,  Wnois  60020. 


At  mouth 

About  0.76  mis  upstream  of  mouth  at  PMAaa  Lake 

10  Hanorable  WHIiam  C.  Dam,  Mayor,  Village  of  Fok  LaiM, 


•742  ^741 
•742  *741 
•742    '743 

vaagaHASOl  Sou*) 


CMyolTalMab 


Dilch  L-7CC-1 . 


Approximately  1 .725'  downstream  of  corporate 
Upatream  aide  of  Louisiana  Street 
Dommelream  side  of  State  Route  601 


•76 
•78 
•83 


Maps  available  lor  inapeetlon  at  204  ftorltt 
Sond  conHfMiits  to 


Cedar  Sbeel.  TaMah,  Louisiana. 
Anthony,  Mayor  of  Oia  CKy  of  Taluiah,  Madison  Parish,  204  North  Cedv  Street,  Tadulah,  Louisiana  71262. 


CRy  of  Warren  Macomb  Courtfy. 


Red  Run  Drain.. 


Mouth  at  Red  Run  Drain.. 


Big  Beaver  Creek 

Beer  Creek 

About  650  feet  upstream  of  Thirteen  MNe  Roed  .. 
Mouth  at  Red  Run  Drain 
Juat  downstream  of  Service  Drive. 

Maps  avaiiabi*  for  inspection  at  the  Planning  Dopartmal.  28600  Van  Dyke  Avenue,  Warren,  MkMgan.  Send  oomments  to  Honorable  James  R  Randlett.  Mayor,  CHy  of  Warren.  CHy  Hal. 
29600  Van  Dyke  Avenue.  Warren, 


Merkle  Dram.. 


Just  upstream  of  Fourteen  Mile  Road.. 
Juat  downstream  of  Dequmdre  Road  ~ 
Within  community.. 


•821 
•611 
•611 
•611 
•613 
•615 


•618 
•610 
•610 
•611 
•611 
•614 


Minnesota.. 


Maps  avaRabfe  fOr 
QtyHal,  5005 


CMy  «<  St  Loula  Pwk  HaMW^  OeuMy.. 


el  the  Planning  Department  5006  Minnetonka  Boulevard,  91.  Loul* 
Boulevard.  St.  Louis  Park,  Minnesota  55416. 


•886      •sas 

•807         •OOS 

•806      •ooa 

nwk.  MInneaela.  Send  comments  to  Honorable  Lyie  Henks,  Mayor.  City  of  St  Louis  Parti, 


Just  i^Mtreem  of  Meadowtirook  Road 

About  350  feet  downstreem  of  West  37th  Street.. 
Just  upstreem  of  Jordan  Avenue.. 


Mississippi.. 


City  of  Brandon  Ftankin  County- 


Terrapin  Skin  Creek 


Terrapin  Skin  daak  TilMa^r  2 


•340 


Mapa  available  for  inspection  at  th*  CHy  Hal.  206  Waal  GovawaiaK  Street  Brandon,  MiasissippL  Send 
BrWKton,  Mississippi  39042. 


About  100  feet  downstream  of  the  east-txMnd  span  of 

imeraiaia  zo. 
About  150  feet  upstreem  of  the  west-bound  spen  of 

Interstate  20. 

About  0.6  mUe  downstream  of  State  ftighway  471 

At  oonfkjence  with  Terrapin  Skin  Creek _ „.. 

About  500  feel  upslrewn  of  Thomgala  Drive 

About  1.0  mile  upetreem  of  Thomgete  Drive 

to  ftonoraUe  Menning  Cooper,  Mayor.  CKy  of  Brandon,  P.O. 


•343 

•354 
•345 

•361 


•340 

•844 

•364 
•346 

•363 

•370 
BoaSr, 


I     None T 


J 


CHy  Of 


Maps  avalable  for  mapectton  at  Ihe  Planning 
P.O.  Bon  17,  Jackson,  Mississippi  39205. 


aad  RanWa  Coanlsa 1  OW  Peed  River I  Southeast  of  the  East  Jackson 

and  Developroenl  Department  PO.  Box  17.  Jaekaon.  MlsaisUppt  38809.  Sand  ewnHeiila  to  Honorable 


•263 

Dale  Banks,  Jr.,  Mayor,  CHy  of  Jackson. 


I  UnincoipaiatadApaaaJachaen  County - 


I  West  Folk  Sn-k-Bm  Craak- 


I  Mam  OA  m»B  itomialieam  ct  Budaiar  Taranay  Road-I     •818  I 


•813 
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tor 

Coun^r 


Smd 


tor 

•oTtw 


NawVok. 


Proposed  Mooireo  Base  Flood  Elevations— Continued 


Ctty/Tonm/Counly 


Source  of  flootflng 


Location 


^Oopth  in  foot 
at)ove  ground 
*Elevation  in 
feet  (NGVO) 


EjosI- 
ing 


Modi- 
fied 


I  m  the  Jacfcaon  County  Courttwuse.  41S  EaM  TwaWh. 
,  415  EaM  TiMMh,  KanMt  Qty.  Mtaouti  6410& 


*M  do«»n»lf— m  of  Bucknar  Tarsney  Road *813        *81S 

City.  Msaourl.  Send  conin»ant»  to  Honorabia  Wiliain  Wans.  County  Executiva.  Jackson  County. 


iouglas  County.. 


Due  h  eye  Creak.. 


SO  feel  dommstream  of  center  of  unnamed  road  ap- 
proidniataty  1.800  feet  upstream  of  confkienoe  «ntti 
towier  OM  Virginia  Canal. 


None 


•4.777 


at  the  Conmunlly  Devetopment  Oepanmanl.  Valey  F>rofesaional  BuMkig.  1645  Higfway  395.  IMinden.  ^4evada. 

Bob  PiuHL  Douglas  County  Board  of  Coiwnfsitonars.  Douglas  County  CourHwusa.  P.O.  Box  216.  Minden.  Nevada  84423. 


( anastota.  Vitage.  Madton  County.. 


Canastota  Creek.. 


OMfviUe  Creek.. 


Approximately  950'  upstream  of  the  confkjence  with 
Cowaseton  Creek. 

Appronmately  300'  upstream  of  NYS  Thruway 

Approximately  150*  downstream  of  the  upstream  cor- 


Approximately  1,525'  upstream  of  the  confluence  with 
Cowaseton  Creek. 

Approximately  400'  upstream  of  NYS  Thnjway,.- 

U(»tream  side  of  New  Boston  Street 


•394 


•401 
•461 


•393 


•401 
•402 


•393 


•399 
•460 


•392 


•399 
•401 


Sand  commenU  to  Hono4t)le 


r^arxiii^iiaa  - 


(  raanabug,  Cl^.  Westmuataixl  County.. 


Sarvl 


PomsytvMM  « 


h  ampfwU.  Townstiip.  Westmoreland  County.. 


Maps  ava4ab«e  tor 
Send  oommanta  to 


m  the  VBaga  Hal.  205  South  Pelerboro  Street.  Canastota.  New  Yoik. 

DoniM  F.  Csrto,  Mayor  of  the  Village  of  Canastota.  Madnon  County.  ViKage  HaN, 


205  South  Petert>oro  Street.  Canastota   New  York   13032. 


Jsck  s  Run...... 


Trtwtaiy  No.  S.~ 


At  Ml  Pleasant  Street 

Upstream  of  East  Pittstxjrgh  Strsel.. 

Third  upstream  coiporate  limits 

Confkjence  «wth  Jack's  Run 

Upatream  of  Union  Cemetery  Road... 
Tlwd  upstream  corporate  limits 


.    '996 

•1.009 
•1,017 
•1.018 
•1.018 
•1.027 


•997 
•1.001 
•1,012 
•1,012 
•1,015 
•1.025 


« the  Offca  of  Ms.  Bart>ara  Ciampn,  City  Planning  Department.  Ctty  Hal,  GreenstMrg.  Pennsylvania 
SootI  L  Brown.  Mayor  a«  Vta  Qty  of  Grmnaburg.  416  South  Main  Sbeat.  Gnentburg.  Pennsyknna  15601. 


SawKkley  Creek.. 


Jacks  Run... 


Approximately  1.000  feet  downstream  of  Buffato  Creek 

confkience. 
Downstream  corporate  limit  of  the  Borough  of  New 

Stanton. 
Upstream  corporate  limit  of  the  Borough  of  New 

Stanton. 

Upstream  side  of  Trouttown  Road „. 

Upstream  side  of  State  Houto  819 

Upstream  corporate  limits 


Slato  Creek. 


ZelersRun.. 


Township  Line  Run.. 


Belson  Run.. 


Tributary  (to.  1  to  Jacks  Run.. 
Tributary  No.  2  to  Jacks  Run.. 

Tributaiy  No.  S  to  Jacks  Run.. 


ConfkjerK»  with  Sewickiey  Creek 

Downstream  skfe  of  Depot  Street  at  corporate  limits 

Approximately  530  feel  downstream  of  the  Borough  of 
Youngwood  corporate  Nmita 

Upstream  skle  of  CONRAIL 

Confkierice  with  Slate  Creek _. 

Upstream  corporate  limit  of  City  of  Greensburg 

Confhjertce  of  TntHitary  No.  2 

ConftoerxM  with  Jack  Run „ 

Upstream  side  ol  Reapier  Road 

Upstream  side  of  L.R.  64174 

Upstream  side  of  Brookdale  Drive ; „... 

Upstream  side  of  State  Route  130 

Roadman  Lake 

Upstream  side  of  Luxor  Road 

Upstream  corporate  limit 

Upstream  skle  ol  Stanton  Street 

Downstream  corporate  limit  of  ttie  City  of  Qreenaburg.... 

Confkjence  with  Semcldey  Creek 

Upstream  side  of  2nd  Robert  Shaw  Acres  bridge 

Approximately  .75  mile  upstream  of  L.R.  64174 

Confkience  with  SewkHdey  Creek 

Upstream  corporate  limit  of  the  Borough  of  Hunker 

Downstream  corporate  limit  of  ttie  Borough  of  New 
Stanton. 

Sandworks  Road  outside  corporate  limits  approximate- 
ly 100  feet  upstream  of  Sandworks  Road. 

Upstream  corporate  limits 

Coofhjerxje  imith  Jacks  Run 

Upstream  side  of  Hunter  Road „ 

Confluence  with  Jacks  Run 

Upstream  side  of  LR.  64164 

Upstream  skle  of  LR.  64164 

Approximately  184.8  feet  of  LR.  64164 

Upstream  sMe  of  U.S.  Route  119 

Downstream  skle  of  Terrace  View  Road 

Downstream  skle  of  State  Route  819. 


•939 
•952 

•958 

•969 
None 
•953 
•953 
'962 

•973 

•979 

•1.009 

•1.023 

•979 

•961 

•1.000 

•1.022 

•1.029 

•1.059 

•1,068 

•1.135 

•1,020 

•1,029 

•970 


None 


ftone 
None 


the  Tonmahip  BuMng.  Grseneburg,  Pennsylvania 

John  SUavo,  Hempfiekl  Townahip  Superviaor,  P.O.  Box  500.  Greensburg.  Pennsylvania  15601. 


•984 
•964 
•1,023 
•1,031 
•1.031 
•1.031 
•1.018 
•1,027 
•1.064 


•933 

•937 

•949 

•954 
•965 
•966 
•951 
•952 
mo 


•976 

•1,002 

•1,019 

•976 

•979 

•1,021 

•1,028 

•1,056 

•1,088 

•1.142 

•1,018 

•1,029 

•966 

•996 

•1,070 

•933 

•1,007 

•1,044 

•1,133 

•1,139 
•982 
•983 
•1,019 
•1,025 
•1.025 
•1,026 
•1.013 
•1,025 
•1.063 


Mmnt 
I      i^ounty. 


Pleaaant     Township.      Westmoreland    SewKMey Creek „ Approximately   1,000  feet  downstream  of  corporate       None] 
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State 


CNy/To«m/Cean% 


».■ 


Source  ol  floodkig 


Township  LiM  Aim. 
Brinkere  Run ._ 


Locaiion 


ConAiense  ol  BnnlMfS  Run  — ....... 

Upstream  side  oi  Township  Route  7M_ 
UpsMam  side  of  Township  Rouls  565 .. 


Ups>sawi  sids  o(  Township  Roale  B24„ 
Upstream  coip<»als  IMIs.. 
Oowaalraam  corporate  I 
Upskesm  corporate  hmtts.. 


with  SewicMey  Creek. 

Appronmstety   750   iset   dowwsaeam  of  Township 
Rouls  780. 


#Oeplhlnteol 
above  growtd 
'Elevation  n 
tsst(NGVO) 


Exisl- 


«Sd 


t72 
*M1 
*902 

•1,013 
M.022 

*aM 

••74 
•972 


Maps  avaiWHe  lor  inspeclion  at  the  Municipal  Building.  Mammoth,  Pennsytvwia 

Send  comments  to  Honorable  AnOew  L  Lipko.  Chainnan  ol  the  Board  ol  the  Township  ol  Mount  Plsasant,  tWssMassland  County,  P.O.  Box  tS8,  Mwmwlh.  PaiCTytvanIa  15664. 


Pennsylvania . 


Tionesta.  Township,  Forest  County .. 


Downstfsam  corporate  limitt 

At  oonfkience  of  Ijttte  TloneWa  Creek ._ _ _ _. 

UpaMam  side  ol  upstrssm  crossing  ol  U.S.  Rouls  «2 

hfidgs  (second  crossing). 
At  upstream  corporate  limits _ __ _ 


•1*41 
•1.046 
•IJDSO 

•1.061 


Maps  availabte  kx  inspectkin  at  RD.  1.  Bex  20.  c/o  Eugene  Wagoner,  TionesU.  Pennsylwia. 

Send  comments  to  Honorable  Maurtea  McWMaiits.  Chainnan  of  the  Board  of  Supennsor*,  of  the  Townehip  of  Tnnesta.  Forest  County,  R.O.  1,  Tionesta,  PewMykwi^  16353. 


I  Bntish  Petroleum  Dock- 


Pennsylvania  I  Trainer,  Borough.  Delaware  County I  Delaware  River. 

Maps  available  for  inspection  at  the  Boraugh  BuiMng,  Trainer,  Pennsylvania. 

Send  comments  to  Honorable  Paul  Bafnaid.  Mayor  of  tiie  Borough  of  Trainer,  Trainer  Borough  Bulking.  «h  and  Main  Sipaet.  Trainer.  Pisnnaylvanis  1»l0a 


J 


•10 


Texas.. 


Benbrook.  City,  Tarrant  County.. 


Mary's  Creek„ 

Clear  Fork  TrMly  River.. 


Maps  available  tor  inspecten  at  911  IMneeoti  Road,  Benbrook,  Texas. 

Send  comments  to  Honorable  Jerry  Dunn,  Mayor  of  the  City  of  Benbrook,  Tarrant  County,  P.O.  Box  26569,  Benbrook.  Texas  76126 


AppraSwtately  1,600'  downstream  ol  corporate  limits .... 

At  upstrsam  side  of  Texas  A  Pacific  Railroad  bridge 

At  most  upstream  corporate  hniits 

Approoaraately  800'  upstream  of  Interstate  820 

At  oorpocate  limits  of  Woodtawn  Park 


•616 
'626 
•672 
•601 
•621 


•614 
•630 
•672 
•600 
•621 


Texas.. 


Grand  Ptairte.  CMy.  Dalas.  Tenant  A  Elks  Coun- 


Kitby  Creek.. 


Downstrasm  side  of  Walsrlso  Oiiva„ 


OownWeam  side  of  Kirtyywood  Tral _ -. 

/^pNninMtely  0.4  mie  ups»eam  of  Kirtiywood  Tral-.. 


•643 


•536 


•550 

*ssa 


Maps  available  for  inspection  at  the  Grande  Prairie  City  HaN.  31 7  College  Street.  Grand  Pr«rie,  Tai 

Send  comments  to  the  Honorable  Jerry  Debo.  Mayor  of  the  City  of  Grand  Praine.  Dallas.  Tarrant,  and  Enis  Countiss.  317  CoHsge  Street,  Grwid  Flairte.  TeKas  TSOStt 


Vermont... 


Town  a«  New  Haven  Addison  County.. 


Ollsr  Creak... 


corporate 
Upstrasm  corporate  limits. 


*146 
•149 


Maps  available  for  inspection  at  the  Town  Clerk's  OMoa,  Town  Hall.  Now  Haven.  Vennont. 

Send  comments  to  Honorable  WMam  Pain*.  $aiac«nan  of  Vie  Town  of  New  Haven.  R  J3  2.  Bnstol,  Vemiont  05443. 


Virginia.. 


Poquoson.  C%.. 


Chesapeake  Bay. 


Shoreline  approximately  150'  north  of 

Road  (extended). 
Approximately  700'  south  of  Rock  Creek  oon6uenoa 

witi  Chesapeake  Bay. 
Intersection  of  Carys  Chapel  Road  and  Wythe  Cieek 


Intersection  of  Lidle  Fknds  Road  and  Cedar  Read 

Inlersectton  of  Messick  Rosd  and  Poquoson  Awenus- 

Shorskne  at  Tin  Shell  Pomt _ 

Itaetseclion  of  Ridge  Hoad  and  Messick  Road 


•12 

•t1 

•12 

•16 

•10 

•9 

•10 
•10 
•12 
•11 

•» 

•9 

•11 

•10 

Maps  available  for  insepction  at  the  City  Hall,  Municipal  Buikting.  Poquoson.  Virginia. 

Send  comments  to  Honorable  Robert  Murphy.  Poquoson  City  Manager.  830  Poquoson  Avenue,  Poquoson,  Virginia  23662. 


Wisconsin.. 


Village  ol  Dc»eiiille  Dane  and  Green  Counties.. 


Sugar  River. 


im  of  ftemy  Hoad 

Just  upstream  of  Illinois  Central  Gulf 
Just  downstream  of  BeUevSe  Dam... 


•856 


Maps  available  for  inspection  at  the  VMage  Hat,  P.O.  Box  70,  Belleville,  Wisconsin. 

Send  comments  to  Honorahia  Owen  PUgrim,  Village  President.  Village  HaM,  P.O.  Box  70.  Belleville,  Wisconsio  53508. 


Issued:  December  3, 1985. 
Jeffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  85-29439  Filed  12-11-66;  &4S  ami 
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Thursday,  December  12,  1985 


This  sectioo  01  Ihe  FEDERAL  REGISTER 
contains  docun>ents  oit>er  Vhan  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
putilic.  rtotices  o(  hearings  and 
investigations,  conrvnit^  meetings,  agency 
dedstons  and  rulings,  delegations  of 
authority,  filirig  of  petitions  and 
applications  and  ageny  statenients  of 
organization  and  furKtons  are  examples 
of  documents  appeariig  in  this  section. 


ADVISORY  COUNCit  ON  HISTORIC 
PRESERVATION 


MeriKrandum 


Prognunnurtic 
Agreement;  Imptem^tation 
Homing  Preservatk)  n 
by  the  Farmers  Horn » 


agency:  Advisory  Ct^cil  on  Historic 
Preservation. 

action:  Notice. 


of 

of  the 
Grant  Program 
Administration 


SUMMURV:  The  Advis  )ry  Council  on 

Historic  Preservation'proposes  to 
execute  a  Programmatic  Memorandum 
of  Agreement  (PMOA)  with  the  Farmers 
Home  Administratiori  (FmHA)  and  the 
National  Conference  of  State  Historic 
Preservation  Officerslconceming  how 
effects  on  historic  pn^erties  wiU  be 
taken  into  account  inrmHA's 
implementation  of  th4  Housing 
Preservation  Grant  P^gram.  Through 
this  program,  FmHA  irill  provide  funds 
to  applicant  organizafions  to  assist  low 
income  and  very  low  income 
homeowners  in  the  rehabilitation  of 
their  homes.  Such  hoqies  may  in  some 
cases  be  included  in 
National  Register  of 
FmHA  actions  havin^ 
are  subject  to  review 
under  section  106  of  t 
Historic  Preservation 
Council's  regulations , 
Pursuant  to  36  CFR  800.8  of  the 
regulations,  the  Council  and  FmHA 
propose  to  undertaken  this  review 
programmatically,  via  execution  of  a 
PMOA.  The  PMOA  w  )uld  provide  for 
applicants  to  include  historic 
preservation  standard  s  and  provisions 
in  their  grant  applicat  ons,  and  to 
establish  a  mechanisr  i  to  ensure  that 
individual  projects  aficting  historic 
properties  are  reviewed  to  minimize 
damage  to  historic  and  architectual 
values.  Copies  of  the  (  raft  PMOA  are 
available  for  public  re  new. 

COMMENTS  DUE:  Janua  ry  13, 1986. 


r  eligible  for  the 
listoric  Places,  and 
effects  on  them 

ly  the  Council 
le  National 

.ct  and  the 
36  CFR  Part  800). 


UMI 


ADORESS:  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  Suite  809,  Washingotn,  DC 
20005  Attn:  Dr.  Thomas  F.  King. 

Dated:  December  6, 1985.        ^ 
Robert  R.  Garvey,  |r„ 

Executive  Director. 

(FR  Doc.  85-29466  Filed  12-11-85;  8:45  am] 

BHXmO  CODE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Revisions  To 
Existing  System  of  Records 

agency:  Office  of  the  Secretary  of 
Agriculture.  USDA. 

ACTKMl:  Notice  of  revisions  of  Privacy 
Act  systems  of  records. 

summary:  Notice  is  hereby  given  that 
USDA  is  revising  its  systems  of  records 
maintained  by  the  Office  of  Inspector 
General  (OIG).  This  action  is  necessary 
to  reflect  organizational  changes  in  OIG. 
The  revisions  contain  no  new  routine 
uses. 

EFFECTIVE  DATE:  Upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

LL  Free.  Assistant  Inspector  General 
for  Administration,  Office  of  Inspector 
General,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  (202-447-6915). 

SUPPLEMENTARY  INFORMATION:  USDA 

hereby  amends  its  systems  of  records. 
USDA/OIG-1  through  USDA/OIG-6,  to 
reflect  organizational  changes  which 
have  occurred  in  OIG  offices. 

The  full  text  of  the  systems  of  records 
are  revised  to  read  as  follows: 

USOA/OIG-1 

SYSTEM  name: 

Employee  Records.  USDA/OIG. 

SYSTEM  LOCATION: 

In  the  Headquarters  Office  of  OIG  and 
the  Office  of  Personnel  (OP)  in  the 
Agriculture  Administration  Building. 
14th  and  Independence  Avenue.  S.W.. 
Washington.  D.C.  20250,  and  in  the 
following  U.S.  Department  of 
Agriculture.  Office  of  Inspector  General, 
Regional  Offices  and  suboffices: 


OIG  Regional  Offices  .'■•.■ 

26  Federal  Plaza,  Room  17-130.  Audit:  Room 

1707,  Investigations,  New  Yoik,  New  York 

10278 
6505  Belcrest  Road,  Room  422,  Audit;  Room 

432-A,  Investigations,  HyattsviUe, 

Maryland  20782 
1447  Peachtree  Street,  N.E.,  Room  900,  Audit; 

Room  901,  Investigations,  Atlanta.  Georgia 

30309 
165  North  Canal  Street.  Suite  1400  S-C, 

Chicago,  Illinois  60606 
101  South  Main,  Room  324,  Audit  Room  311, 

Investigations,  Temple,  Texas  76601 
P.O.  Box  293,  Kansas  City,  Missouri  64141 
555  Battery  Street,  Room  514,  Audit:  Room 

526,  Investigations,  San  Francisco, 

Cahfomia  94111 

OIG/Audit  Suboffices 

Deguetau  Federal  Building,  Room  581.  Carlos 

E.  Chardon  Avenue,  Hato  Rey.  Puerto  Rico 

00918 
Building  124  Federal  Center.  424  Trapelo 

Road,  Mailing  address:  P.O.  Box  429, 

Waltham,  Massachusetts  02154 
Room  882  Federal  Building,  228  Walnut 

Street  Mailing  address:  P.O.  Box  907. 

Harrisburg,  Pennsylvania  17108 
4908  Northwest  13th  Street.  Suite  B, 

Northwood  Square,  Gainesville,  Florida 

32609 
Federal  Building,  Suite  1410, 100  West 

Capitol,  Jackson,  Mississippi  39201 
Imperial  Towers  Office  Building,  333  Waller 

Avenue,  Room  203,  Lexington,  Kentucky 

40504 
4004  Hillsboro  Road,  Room  219.  Nashville, 

Tennessee  37215 
310  New  Bern  Avenue,  Room  333,  Raleigh, 

North  Carolina  27601,  Mailing  address:  P.O. 

Box  27076,  Raleigh.  North  Carolina  27611 
200  North  High  Street,  Room  346,  Columbus, 

Ohio  43215 
Manley-Miles  Building,  Room  107, 1405  South 

Harrison  Road,  East  Lansing,  Michigan 

48823 
333  Sibley,  Suite  580.  St.  Paul.  Minnesota 

55101 
3746  Government  Street,  Alexandria. 

Louisiana  71302,  Mailing  Address:  P.O.  Box 

5889.  Alexandria,  Louisiana  71301 
1114  Commerce  Street,  Room  812-A,  Federal 

Building.  Dallas,  Texas  75242 
2514  Federal  Building,  Little  Rock.  Arkansas 

72201 
210  Walnut  Street,  Room  167,  Des  Moines, 

Iowa  50309 
200  Fourth  Street,  Southwest,  Room  207. 

Huron.  South  Dakota  57350 
100  Centennial  Mall  North,  Room  276, 

Lincoln,  Nebraska  68508 
Drake  Executive  Plaza,  Suite  220,  2625 

Redwing  Road.  Fort  Collins.  Colorado 

80526 
P.O.  Box  29383.  New  Orleans,  Louisiana 

70189 
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1520  Market  Street.  Room  1624.  Box  14153 

Main  Post  Office,  St.  Louis.  Missouri  63178 
300  N.  Los  Angeles  Street.  Room  3251,  Los 

Angeles,  California  90012 
511  Northwest  Broadway,  Room  304, 

Portland,  Oregon  97209 
915  Second  Avenue,  Room  312,  Seattle, 

Washington  98174 

OIG/Investigation  Suboffices 

Deguetau  Federal  Building,  Room  581,  Carlos 

E.  Chardon  Avenue,  Hato  Rey,  Puerto  Rico 

00918 
Waltham  Federal  Center,  Building  124-S,  424 

Trapelo  Road.  P.O.  Box  429,  Waltham, 

Massachusetts  02154 
120  South  Warren  Road,  King  of  Prussia, 

Pennsylvania  19406 
4908  Northwest  34th  Street,  Suite  A. 

Gainesville,  Florida  32805 
Federal  Building,  Suite  1412, 100  West  Capitol 

Street,  Jackson,  Mississippi  39269 
4004  Hillsboro  Road,  Room  211.  Nashville, 

Tennessee  37215 
310  New  Bern  Avenue,  Room  328,  Raleigh, 

North  Carolina  27611 
200  North  High  Street,  Room  350,  Columbus, 

Ohio  43215 
Manley-Miles  Building,  Room  107, 1405  South 

Harrison  Road,  East  Lansing,  Michigan 

48823 
Suite  1804,  5610  Crawfordsville  Road— Suite 

1804,  Indianapolis,  Indiana  46224 
333  Sibley,  Suite  560.  St.  Paul,  Minnesota 

55101 
1100  Commerce  Street,  Room  14B23,  Federal 

Building,  Mailing  address:  P.O.  Box  50606, 

Dallas,  Texas  75250 
215  Dean  A.  McGee  Street,  Mailing  address: 

P.O.  Box  1235,  Oklahoma  City,  Oklahoma 

73102 
Federal  Building  Customs  House,  721 19th 

Street,  Room  475,  Denver,  Colorado  80202 
300  N.  Los  Angeles  Street,  Room  3251,  Los 

Angeles,  California  90012 
Federal  Building,  915  Second  Avenue.  Room 

312.  Seattle.  Washington  98104 

categories  of  individuals  covered  by  the 
system: 

OIG  temporary  and  permanent 
employees,  former  employees  of  OIG 
and  predecessor  offices,  and  applicants 
for  employment. 

categories  of  records  in  the  system: 

These  records  show  or  related  to 
employment,  personnel  management 
and  work-related  information,  including 
position,  classification,  title,  grade,  pay 
rate,  pay,  temporary  and  permanent 
address,  phone  number,  program  and 
performance  evaluations,  promotions, 
retirement,  discipline,  appeals,  incentive 
programs,  unemployment  compensation, 
leave,  complaints  and  grievances  health 
benefits,  equal  employment  opportunity, 
automation  of  personnel  data,  travel 
information,  accident  reports  and 
related  information,  activity  reports, 
participation  in  savings  and  contribution 
programs,  availability  for  employment, 
for  assignment,  or  for  transfer. 
qualiHcations,  awards,  hours  worked, 


issuance  of  credentials,  passports,  and 
other  identification,  assignment  and 
accountability  of  property  and  other 
things  of  value,  parking  space 
assignments,  training  and  development, 
and  special  assignments.  Records  in 
system  do  not  include  employee  Official 
Personnel  Folder  (OPF)  data. 

AUTHonrrv  for  maintenance  of  tmi 
system: 

Pub.  L.  95-452.  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270;  7  CFR 
2.33. 

routine  uses  of  records  maintained  in 
the  system,  incujoinq  categories  of 
users  and  the  purposes  of  such  uses: 

To  other  agencies  in  the  Department 
including  OP,  and  Executive  Branch 
agencies,  such  as  the  Office  of  Personnel 
Management  (OPM),  as  necessary,  for 
proper  personnel  actions. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAOt: 

Records  are  maintained  on  computer 
and  in  Hie  folders,  notebooks,  and  card 
file  boxes. 

RETRIEVABIUTV: 

By  name  of  individual  employee. 

safeguards: 

Available  on  official  need-to-know 
basis.  Kept  in  locked  offices  after  office 
hours. 

retention  and  disposal: 

Records  are  retained  as  long  as 
needed  and  then  discarded.  Personal 
information  that  might  be  considered 
derogatory  or  embarrassing  is  shredded 
when  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Personnel  Programs  and 
Uaison  Staff  (PPLS),  OIG,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

NOTinCATION  procedure: 

Inquiries  should  be  addressed  to 
Director.  PPLS,  OIG,  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250. 

RECORD  ACCESS  PROCEDURES: 

To  gain  access  to  information  in  the 
system,  send  request  to  Director,  PPLS, 
OIG,  USDA,  Washington,  D.C.  20250. 

CONTESTING  RECORD  PROCEDURES: 

To  contest  information  in  this  system, 
send  request  to  Director,  PPLS,  OIG, 
USDA,  Washington,  D.C.  20250. 

RECORD  SOURCE  CATEGORIES: 

The  primary  information  is  furnished 
by  the  individual  employee.  Additional 


information  is  provided  by  supervisors, 
coworkers,  references,  and  others. 

USOA/OIO-2 

SYSTEM  name: 

Intelhgence  Records.  USDA/OIG. 

SYSTEM  LOCATION: 

In  the  Headquarters  Office  in  the 
Agriculture  Administration  Building. 
14th  and  Independence  Avenue.  SW^ 
Washington,  D.C.  20250,  and  in  the  OIG 
offices  listed  in  the  system  of  records 
designated  USDA/OIG-1. 

cateoomcs  of  mmnviouals  covercd  by  tni 
system: 

Suspects  and  unpaid  informats. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Names,  occupations,  other 
information  about  suspects  and 
allegations  against  them;  and  types  of 
information  previously  furnished  by  or 
to  be  expected  from  informants. 

autmorrrv  for  maintenance  of  the 
system: 

Pub.  L  95-452,  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270;  7  CFR 
2.33. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  for  law  enforcement 
purposes  will  include  referral  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law  or  of 
enforcing  or  implementing  the  statute, 
rule,  regulation  or  order  issued  pursuant 
thereto,  of  any  record  within  this  system 
when  information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  order  issued 
pursuant  thereto. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  sheets  of  paper  and  index 
cards. 

retrievability: 

Retrievable  by  name  of  individual 
subject. 

SAFEGUARDS: 

Available  on  an  official  need-to-know 
basis  and  kept  in  locked  storage  when 
not  in  use. 
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RcmmoM  AND  otsposj  il: 

and 


Kept  indefinitely 
updated;  out-of-date 
shredded. 


continually 
naterial  is 


I  AMD 


SYSTEM  IMNAOER(S) 

Assistant  Inspecto 

Investigations  (AIG/I) 
Inspector  General,  Washingt 
20250.  Inquiries  and 
addressed  to:  Directo^, 
Budget  Staff.  USDA. 
D.C.  20250. 


AOOMESS: 

General  for 
,  Office  of 

on.  D.C. 
requests  should  be 
',  Management  and 
DIG.  Washington. 


(G).  (H).  and  (I) 


SYSTEMS  EXEMPTED  FHOfN  CERTAIN 
PNOVISIONS  OF  THE  ACT 

Pursuant  to  5  U.S.C  552a(k)  this 
system  has  been  exei  ipted  from  the 
following  provisions  ( tf  5  U.S.C.  552a 
(c)(3),  (d).  (e)(1),  {e)(4; 
and  (f)  as  investigatoi  y  material 
compiled  for  law  enfc  rcement  purposes. 
This  exemption  is  contained  in  7  CFR 
1.123. 

USOA/OIG-3 

SYSTEM  NAME: 

Investigative  Files  ^nd  Subject/Title 
Index.  USDA/OIG. 

SYSTEM  location: 

In  the  Headquarter)  Office  in  the 
Argiculture  Administration  Building. 
14th  and  Independenoe  Avenue,  SW., 
Washington.  D.C.  20250.  and  in  the  OIG 
Regional  and  Investig  ition  Suboffices 
listed  in  the  system  oi  records 
designated  USDA/OH  M. 

Except  for  inadvert(  nt  errors,  all 
entries  in  regional  offi  :e  indexes  are 
duplicated  in  the  Hea(  [quarters  index. 
Thus  the  Headquarter  i  index  is  the  only 
complete  index  in  OIQ.  The 
Headquarters  Files  alio  contain  a  copy 
of  every  investigative  report,  but  not  the 
correspondence  in  all  cases.  Older 
investigative  files  maj  be  stored  in 
Federal  Records  Centi  irs  or  on 


microfiche.  Therefore, 
retrieving  this  materia 


CATEOOfilESOF 

system: 

The  individual 
index  fall  into  one  or 
following  categories: 

Subjects.  These  are 
OIG  employment  or 
whom  allegations  of 
been  made.  In  some 
individuals  have  been 
investigations  conduced 
whether  allegations 
instances,  the  allega 
too  frivolous  or  indefinite 
inquiry. 

Principals.  These 
are  not  named  subjecti 
inquiries,  but  may  be 


ar; 


delays  in 
can  be  expected. 


INOn/IDU^  COVERED  BY  THE 

nam*8  in  the  OIG 
I  lore  of  the 

applicants  for 
in  dividuals  against 

ngdoing  have 
instances,  these 
the  subjects  of 
to  establish 
w^re  true.  In  other 
were  deemed 
to  warrant 


tidns ' 


individuals  who 
of  investigative 
i^sponsible  for 


violations.  For  example,  the  president  of 
a  firm  alleged  to  have  violated  laws  or 
regulations  would  likely  be  individually 
listed  in  the  OIG  index. 

Complainants.  These  are  individuals 
who  allege  wrongdoing, 
mismanagement,  or  unfair  treatment 
relating  to  USDA  employees  and/or 
programs. 

Others.  These  are  all  other  individuals 
closely  connected  with  a  matter  of 
investigative  interest  or  whose  names 
have  been  checked  through  the  index  to 
determine  whether  they  were  of  record. 

CATEQORWS  OF  RECORDS  IN  THE  SYSTEM: 

The  OIG  Subject/Title  Index  and 
Investigative  Files  consist  of: 

1.  Index  cards  and/or  a  microfiche 
index  filed  alphabetically  by  the  names 
of  individuals,  organizations,  and  firms 
with  a  separate  card  or  line  items  for 
each;  dates  of  entires' made  into  the 
index  or  dates  of  materials  containing 
information  about  the  named  subjects; 
and  identification  of  the  OIG  file  or  files 
containing  information  on  that  subject. 

2.  Files  containing  bound  sheets  of 
paper  or  microfiche  of  such  sheets  from 
investigative  and  other  reports, 
correspondence,  and  informal  notes  and 
notations  concerning:  (a)  One 
investigative  matter  or  (b)  a  number  of 
incidents  of  the  same  sort  of  alleged 
violation  or  irregularity. 

If  such  information  was  available 
when  an  index  card  or  line  item  was 
made,  the  card  or  microfiche  concerning 
an  individual  will  include  the 
individual's  address,  date  of  birth,  and 
Social  Security  number. 

3.  Where  investigation  is  being  or  will 
be  conducted,  but  has  not  been 
completed,  various  case  management 
records,  investigator's  notes,  statements 
of  witnesses,  and  copies  of  records. 
These  are  contained  on  index  slips  or 
cards  and  sheets  of  paper  located  in  an 
OIG  office  or  in  the  possession  of  the 
OIG  investigator.  Certain  management 
records  are  retained  after  the 
investigative  report  is  released  as  a 
means  of  following  action  taken  on  the 
basis  of  the  OIG  investigative  report. 

authority  for  maintenance  of  the 
system: 

Pub.  L.  95-452.  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270;  7  CFR 
2.33. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  for  law  enforcement 
purposes  will  include  referral  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with  the 
responsibility  for  investigating  or 
prosecuting  a  violation  of  law  or 


enforcing  or  implementing  the  statute, 
rule,  regulation  or  order  issued  pursuant 
thereto,  or  any  record  within  this  system 
when  information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  OIG  Subject/Title  Index  consists 
of  3  inch  by  5  inch  cards  or  microfiche 
line  items  stored  in  steel  cabinets.  The 
investigative  files  are  stored  in  steel 
lektriever  cabinets,  on  microfiche 
sheets,  or  in  Federal  Records  Centers. 

retrievabiuty: 

The  subject  cards  or  line  items  are 
arranged  alphabetically,  and  each  card 
or  line  item  identifies  one  op  more  OIG 
investigative  case  files  or  administrative 
files  arranged  numerically  by  file 
number.  Information  in  investigative  or 
administrative  files  concerning 
individuals  not  indexed  is  considered 
irretrievable. 

SAFEGUARDS: 

These  records  are  available  within 
USDA  and  to  others  in  the  Executive 
Branch  only  upon  proper  identification 
and  on  a  need-to-know  basis.  These 
records  are  kept  in  limited-access  areas 
during  duty  hours  and  in  locked  offices 
at  all  other  times. 

RETENTION  AND  DISPOSAL: 

The  cards  or  line  items  are  kept 
indefinitely  and  investigative  case  files 
are  maintained  for  15  years.  However, 
certain  investigative  case  files  of 
unusual  significance  are  kept 
indefinitely.  Administrative  files  are 
kept  for  five  years. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Director,  Management  and  Budget 
Staff.  Office  of  Inspector  General.  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

RECORD  ACCESS  PROCEDURES: 

To  contest  information  in  this  system, 
send  request  to  Director.  Management 
and  Budget  Staff.  Office  of  Inspector 
General.  U.S.  Department  of  Agriculture. 
Washington,  D.C.  20250. 

CONTESTING  RECORD  PROCEDURE: 

To  request  access  to  information  in 
this  system,  write  to  Director, 
Management  and  Budget  Staff,  Office  of 
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Inspector  General.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

SYSTEMS  EXEMPTED  FHOM  CERTAIN 
PflOVISIONS  OF  THk  ACT: 

Pursuant  to  5  U  S.C.  552a(k)  this 
system  has  been  exempted  ft-om  the 
following  provisions  of  5  U.S.C.  552a, 
{c)(3),  (d).  (e)(1),  (e)(4)(G),  (H).  and  (I) 
and  (f)  as  investigatory  material 
compiled  for  law  enforcement  purposes 
or  compiled  solely  for  determining 
suitability,  eligibility  or  qualiHcations 
for  Federal  civilian  employment.  This 
exemption  is  contained  in  7  CFR  1.123. 

USDA/OIG-4 

SYSTEM  NAME: 

Liaison  Records,  USDA/OIG. 

SYSTEM  location: 

Headquarters  Oflfices  in  Agriculture 
buildings  at  14th  and  Independence 
Avenue,  SW.,  Washington,  D.C.  20250, 
and  in  the  OIG  offices  listed  in  the 
system  of  records  designated  USDA/ 
OIG-1. 

categories  of  individuals  covered  by  the 
system: 

Employees  or  officials  of  Federal, 
State,  and  local  governmental  agencies. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Such  information  as  name,  title, 
address,  phone  number,  and  type  of 
assistance  previously  given  or  interest 
previously  shown  or  expected. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L.  95-452,  as  amended.  5  U.S.C. 
App.:  5  U.S.C.  301;  7  U.S.C.  2270;  7  CFR 
2.33.  - 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosed  to  other  investigative 
agencies  (e.g.,  FBI,  Secret  Service,  IRS) 
to  coordinate  investigative  efforts  or  for 
those  agencies  to  use  in  their 
independent  investigations  and  to 
facilitate  referral  to  OIG  investigative 
information  to  other  Executive  Agencies 
that  have  an  official  interest. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Index  cards  and  sheets  of  paper. 

RETRIEVABILfTY: 

By  name  of  individual  or  by  name  of 
agency. 

SAFEGUARDS: 

Information  is  usually  obtained  from 
public  records  or  previous  contacts  and 


is  generally  availabe  to  OIG  employees 
and  others  on  request.  Records  are  in 
the  custody  of  OIG  employees  during 
working  hours  and  in  locked  offices  at 
Other  times. 

RETENTION  AND  disposal: 

Information  is  kept  indeHnitely  and 
disposed  of  when  updated.  Out-of-date 
information  is  discarded. 

SYSTEM  MANAaER<S)  AND  ADDRESS: 

Directors  of  the  offices  indicated  in 
"System  location." 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requsts  should  be 
addressed  to  Director,  Management  and 
Budget  Staff,  Office  of  Inspector 
General,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250. 

RECORD  ACCESS  PROCEDURES: 

To  gain  access  to  information  in  this 
system,  send  request  to  Director, 
Management  and  Budget  Staff,  OIG,  U.S. 
Department  of  Agriculture,  Washignton, 
D.C.  20250. 

CONTESTING  RECORD  PROCEDURES: 

To  contest  information  in  this  system, 
send  request  to  Director.  Management 
and  Budget  Staff.  OIG,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250. 

RECORD  SOURCE  CATEGORIES: 

Public  documents  and  directors  and 
previous  contacts  with  individuals 
listed. 

USDA/OIQ-S 

SYSTEM  NAME: 

Management  Information  and  Data 
Analysis  System.  USDA/OIG. 

SYSTEM  LOCATION: 

Computer  Hies  are  maintained  on  the 
Computer  Sciences  Infonet  System  with 
main  offices  at  650  North  Sepulveda,  El 
Segundo,  California.  Source  documents 
and  printouts  are  kept  in  OIG 
Headquarters,  U.S.  Department  of 
Agriculture,  14th  and  Independent 
Avenue,  SW.,  Washington.  D.C.  20250 
and  in  the  OIG  regional  offices  listed  in 
the  system  of  records  designated  as 
USDA/OIG-1  (with  the  exception  of  the 
New  York  Regional  Office. 

categories  of  individuals  covered  by  the 
system: 

OIG  professional  audit  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Management  Information  and 
Data  Analysis  System  provides  audit 
management  officials  with  a  wide  range 
of  information  on  audit  operations, 
including  job  performance  of  OIG 
professional  audit  personnel  in  grade 


GS-13  and  below.  The  system  identifies 
individual  audit  assignments  of 
employees  and  provides  information  on 
their  use  of  direct  and  indirect  time; 
significant  dates  relating  to  each  audit 
such  as  starting  date,  exit  conference 
date,  and  report  release  date;  the 
number  and  signifrcance  of  audit 
findings  and  the  identity  of  all  the 
professionals  who  participated  in  the 
assignment. 

AUTHOMTY  FOR  MAINTENANCC  OF  THE 
SYSTEM: 

Pub.  L  95-452,  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270;  7  CFR 
2.33. 

NOUTtNC  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOMO  CATEOONIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Provided  upon  request  to  the  General 
Accounting  Office  for  reviewing  OIG 
audit  operations.  Disclosure  may  also  be 
made  to  a  Congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  fi*om  the  Congressional  office 
made  at  the  request  of  that  individual. 

POLICIES  AND  PRACTICES  FOR  STORINO. 
RETRIEVING,  ACCESSING.  RETAIMNO.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  discs  and/or  magnetic  tape. 

RETRIEVABILrrv: 

Information  in  the  system  can  be 
retrieved  by  OIG  Headquarters  and 
regions.  Information  can  be  retrieved  by 
audit  report  number,  employee  Social 
Security  number,  or  geographic  location. 

safeguards: 

Normal  computer  security  is 
maintained  over  access  to  discs  and 
magnetic  tapes.  Printouts  are  available 
within  USDA  as  necessary  and  are  kept 
under  lock  and  key  when  not  in  use. 
Source  documents  are  kept  in  file 
cabinets  in  the  offices  listed  above. 

RETENTION  AND  disposal: 

Discs  and/or  magnetic  tapes  are 
cleared,  retired,  or  destroyed,  when  no 
longer  useful,  in  accordance  with 
General  Services  Administration  and 
USDA  retirement  and/or  destruction 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for  Audit 
Office  of  Inspector  General,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
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the  system  contains  i  ecords  pertaining 
to  him/her,  from  the  Director, 
Management  and  Bui  \ge\  Staff,  USDA/ 
OIG.  Washington.  D.JC.  20250.  A  request 
for  information  pertaining  to  an 
individual  should  coAtain:  Name, 
address,  and  particukr  information 
requested. 

RECOMO  ACCESS  PROCESURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
gaining  access  to  a  rt  cord  in  the  system 
which  pertains  to  hin  /her  by  submitting 
a  written  request  to  the  Director, 
Management  and  Budget  Staff,  OIG,  U.S. 
Department  of  Agria  Iture,  Washington, 
D.C.  20250. 

CONTESTINQ  RECOM)  PROCEDURES: 

Same  as  access  pn^cedures  described 
above. 


RECORD  SOURCE  CATEOqWES: 

Information  in  the 
entirely  from  OIG  audit 


System  comes 
employees. 


USOA/OIQ— 6 


SVSTEMNAMe 

Audit  Information  System,  USDA/ 
OIG. 

SYSTEM  location: 

Records  included  ii  this  system  may 
be  located  at  audit  sit  ss  throughout  the 
United  States  or  at  ar  y  of  the 
Departmental  Compu  er  Centers.  The 
Departmental  Computer  Centers  are:  (1) 
Washington  Computet  Center,  12th  and 
Independence  Avenui,  SW., 
Washington.  D.C.  202S0;  (2)  New 
Orleans  Computer  Center,  P.O.  Box 
29383,  New  Orleans,  ijouisiana  70189;  (3) 
Kansas  City  Compute^  Center,  P.O.  Box 
293,  Kansas  City.  Misjouri  64141;  (4)  St. 
Louis  Computer  Center.  1520  Market 
Street,  Room  1624,  Bo:  1 14153  Main  Post 
Office,  St.  Louis,  Miss  )uri  63178;  (5)  Fort 
Collins  Computer  Cen  :er,  Drake 
Executive  Plaza,  Suit^220,  2625 
Redwing  Road,  Fort  Cbllins,  Colorado 
80526. 


CATEGORIES  Of 
SYSTEM 

This  system  employ » 
sets,  computer  printou  ts 
records  obtained  from  USDA 
non-Federal  sources,  £  nd 
agencies  other  than  U!  JDA 
covered  by  these  recofds 
participants  in , 
and/or  funded  by  the 
Agriculture;  employee 
other  Federal,  State 
municipal  agencies; 
employees  of  contractors 
cooperators  that  condi  ict 
related  to  USDA  progi  ams 


ard 


JMI 


mOIVIDUfLS  COVERED  BY  THE 

temporary  data 
and  other  audit 

agencies. 
Federal 

Individuals 
are 
prograi^is  adminsitered 
Jepartment  of 
of  USDA  and 
county,  and 
officials  and 
,  grantees,  and 
business 


CATCOORKS  OP  NCCORM  M  TNI  system: 

The  system  may  contain,  for  short 
periods  of  time,  various  categories  of 
records  relating  to  administration  of,  or 
individual  participation  in,  USDA 
programs.  For  example,  the  categories  of 
records  may  relate  to  the  Department's 
farm,  food,  loan  and  research  programs 
and  to  payroll  records  of  USDA  or  other 
governmental  employees. 

AUTHORITY  TOR  MAINTENANCE  OF  THE 
SYSTBI: 

Pub.  L  95-452,  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270;  7  CFR 
2.33. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  -nm.  PURPOSES  OF  SUCH  USES: 

Records  are  routinely  used  for 
analysis  during  the  course  of  Office  of 
Inspector  General  (OIG)  audits.  To 
facilitate  this  analysis,  USDA,  other 
Federal,  State,  or  other  governmental 
computer  tapes  containing  program 
participation  or  employment  information 
may  be  matched  against  themselves  or 
each  other  to  find  duplications  that 
indicate  possible  improper  or  illegal 
participation  in  USDA  programs. 
Matching  may  be  conducted  by  OIG, 
other  USDA  agencies,  other  Federal 
agencies,  and/or  State,  county,  or 
municipal  agencies.  The  computer 
printouts  of  duplicates  may  be  furnished 
to  OIG  auditors  and  investigators,  the 
nonfederal  entity  responsible  for 
operating  the  program,  other  Executive 
Branch  audit  agencies,  the  General 
Accounting  Office,  the  Department  of 
Justice,  other  law  enforcement  agencies, 
and  the  Congress. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  electronically  on 
computer  direct  access  storage  devices 
or  magnetic  tape  and  in  computer 
printouts  and  other  audit  records. 

RETRIEVABILmr: 

Electronically  stored  information  may 
be  retrieved  using  standard  audit 
software  analysis  and  retrieval 
packages  and  is  limited  only  by  the  data 
elements  maintained  in  the  data  set. 
This  information  may  be  transmitted 
and  received  using  standard 
teleprocessing  procedures.  Data 
elements  may  include  such  information 
as  an  individual's  name,  address,  social 
security  numbers,  employee 
identification,  case  or  farm  number,  and 
specific  information  about  the 
individual's  program  participation  or 
employment.  Information  located  in 


computer  printouts  and  other  audit 
records  may  be  retrieved  manually 
while  audits  are  in  process.  After  an 
audit  is  completed,  information  about 
individuals  can  only  be  retrieved  by  first 
identifying  the  audit  involved  (by  type, 
location  and  time  conducted)  and  then 
retrieving  the  information  from  audit 
work  materials  by  mechanical  or 
electronic  search.  If  individual 
participation  was  investigated,  personal 
privacy  information  about  that 
individual  may  be  retrievable,  by  name, 
from  system  USDA/OIG-3,  described 
above. 

SAFEGUARDS: 

Normal  computer  security  is 
maintained  over  access  to  electronically 
encoded  data.  Computer  printouts  and 
other  audit  records  are  protected  in 
accordance  with  the  sensitivity  of  data 
contained  therein. 

RETENTION  AND  DISPOSAL: 

Electronically  encoded  data  is  seldom 
retained  for  more  than  six  months.  It  is 
then  destroyed  either  by  degaussing  or 
overwriting  the  computer  media. 
Computer  printouts  and  manually 
prepared  audit  records  may  be 
incorporated  into  audit  files  where  they 
are  retrievable  only  by  audit  number  of 
report  title.  Audit  files  are  retained  in 
accordance  with  General  Services 
Administration  retirement  and/or 
destruction  schedules.  Computer 
jJrintouts  not  incorporated  into  audit 
files  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  managers  are  the  USDA 
Regional  Inspectors  General  for  Audit  in 
whose  geographical  areas  the  audit  sites 
and  Departmental  Computer  Centers  are 
located.  These  are  as  follows:  (1) 
Regional  Inspector  General  for  Audit, 
North  Atlantic  Region,  OIG,  USDA,  28 
Federal  Plaza,  Room  17-130,  New  York, 
New  York  10278;  (2)  Regional  Inspector 
General  for  Audit,  Northeast  Region, 
OIG,  USDA,  6505  Belcrest  Road,  Room 
422,  Hyattsville,  Maryland  20782 
(Washington  Computer  Center);  (3) 
Regional  Inspector  General  for  Audit, 
Southeast  Region,  OIG,  USDA,  1447 
Peachtree  Street,  NE.,  Room  900, 
Atlanta,  Georgia  30309;  (4)  Regional 
Inspector  General  for  Audit,  Midwest 
Region,  OIG,  USDA,  165  North  Canal 
Street,  Suite  1400  S-C,  Chicago,  Illinois 
60606:  (5)  Regional  Inspector  General  for 
Audit,  Southwest  Region.  OIG,  USDA, 
101  South  Main  Street,  Room  324, 
Temple,  Texas  76501  (New  Orieans 
Computer  Center);  (6)  Regional 
Inspector  General  for  Audit,  Great 
Plains  Region,  OIG,  USDA,  935  Holmes, 
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Room  210,  Kansas  City,  Missouri  64131; 
Mailing  Address:  P.O.  Box  293,  Kansas 
City,  Missouri  64141  (Kansas  City.  Fort 
Collins,  and  St.  Louis  Computer 
Centers):  (7)  Regional  Inspector  General 
for  Audit.  Western  Region,  OIG,  USDA, 
555  Battery  Street,  Room  514.  San 
Francisco,  California  94111. 

f       "  \ 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  contained  in  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
that  individual  by  contacting  the 
Director,  Management  and  Budget  Staff, 
OIG,  USDA,  Washington,  D.C. 
20250. The  individual  is  reminded  that 
this  system  of  records  is  temporary  and 
usually  is  accessible  only  while  an  audit 
of  a  particular  program  or  activity  is  in 
process.  The  period  of  accessibility 
normally  ranges  from  one  month  to 
approximately  six  months,  depending  on 
the  type  of  audit  and  the  use  made  of 
the  information.  Any  request  for 
information  pertaining  to  an  individual 
should  contain  that  person's  name, 
address,  the  USDA  program  the 
individual  is  participating  in.  any 
pertinent  identification  number  such  as 
a  case  number,  and  the  particular 
information  requested.  Proof  of  identity 
and/or  authorization  to  access  will  be 
required. 

RECORD  ACCESS  mOCEOUBES: 

Any  individual  may  obtain  informaton 
as  to  the  procedures  for  gaining  access 
to  a  record  in  the  system  which  pertains 
to  that  person  by  submitting  a  written 
request  to  the  Director,  Management 
and  Budget  Staff.  OIG.  U.S.  Department 
of  Agriculture.  Washington,  D.C.  20250. 

CONTESTINQ  RECORD  PROCEDURES: 

These  inquiries  also  should  be  sent  to 
the  Director,  Management  and  Budget 
Staff,  OIG,  U.S.  Department  of 
Agriculture,  Washington.  D.C.  20250. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
of  records  is  obtained  mainly  from 
USDA  agencies  and  State  and  local 
governments  that  administer  USDA 
programs  on  a  cooperative  basis  and 
may  be  obtained  from  other  grantees 
and  program  participants  and  other 
Federal  agencies. 

Information  generally  relates  to  a 
USDA  program  or  activity  which  is 
being  audited.  Upon  conclusion  of  the 
audit,  the  information  is  either 
destroyed,  returned  to  the  originator,  or 
stored  in  an  audit  file  from -which 
information  about  individuals  cannot  be 
retrieved  without  manual  and/or 
electronic  search. 


Dated:  December  6, 1985. 
John  R.  Block, 
Secretary  of  Agriculture. 
[FR  Doc  85-29490  Filed  12-11^«S:  8:45  am] 

BILUNQ  COOC  S4t0-4>-M 


Agricultural  Stabilization  and 
ConaervaUon  Service 

0MB  Circular  A-76  Cost  Compartoon 
Studies 

aoency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
action:  Notice  of  Schedule. 

summary:  This  notice  provides  the ' 
schedule  for  cost  comparison  studies  of 
commercial  activities  that  will  be 
conducted  by  the  Agricultural 
Stabilization  and  Conservation  Service 
[ASCS].  These  studies  will  be  conducted 
in  accordance  with  0MB  Circular  A-76. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  Phil  Delashmitt.  Management 
Analysis  Branch,  Information  Resources 
Management  Division.  ASCS,  U.S. 
Department  of  Agriculture,  Room  6758- 
S.  Washington.  DC  20013.  (202]  447-5863. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  0MB  Circular  A-76, 
Performance  of  Commercial  Activities, 
ASCS  will  conduct  cost  comparison 
studies  for  the  following  activities: 
Aerial  Photography  Rectification  and 
Reproduction,  Salt  Lake  City.  Utah, 
study  to  begin  in  December  1985;  and 
High  Speed  Digital  Facsimile  Networic 
(FAX),  Washington.  DC  study  to  begin 
in  May  1967. 

Signed  at  Washington.  DC,  on  December  6. 
1985. 

Everett  Rank, 

Administrator. 

[FR  Doc.  85-29444  Rled  12-11-85;  a-45  am] 

BILUNO  CODE  341(M»-M 


Statistical  Reporting  Service 

Discontinuance  of  Pasture  and  Range 
Condition  Maps 

The  Statistical  Reporting  Service 
(SRS)  of  USDA  is  proposing  to 
discontinue  publishing  Pasture  and 
^Range  Condition  Maps  and  tables  and 
Crop  Prospects  maps  in  the  Crop 
Production  reports.  These  data  series 
have  decreased  in  importance  over  the 
years  and  have  become  increasingly 
difficult  to  defend  statistically.  The 
pasture  and  crops  maps  will  be  replaced 
by  the  crop  moisture  map  prepared  by 
the  NOAA/USDA  Joint  Agricultural 
Weather  Facility.  The  new  map  will 
provide  a  more  accurate  description  of 
some  of  the  conditions  that  affect 


pastures  and  crops.  Resources  saved  by 
this  change  will  be  redirected  toward 
maintaining  timely  and  rehable  data 
series  important  in  monitoring  changes 
in  the  agricultural  sector.  If  this  change 
is  adopted,  it  will  become  effective  with 
the  April  1986  Crop  Production  report 
Comments  from  data  regarding  the 
proposed  change  should  be  addressed  to 
John  Witzig,  C3iief.  Crops  foanch. 
Estimates  Division.  Room  5175-S,  SRS/ 
USDA.  Washington.  DC  20250.  The 
comment  period  will  close  January  6, 
1986. 

Done  at  Washington,  DC,  tiiis  5tfa  day  of 
December  1985. 

W.E.  Kiblsr, 

Administrator. 

[FR  Doc.  85-29349  Filed  12-11-85;  8:45  am] 

BHJJNO  CODE  3410-a»-M 


Modification  of  Estimates  of  Poultry 
Production,  Disposition  and  IncooM 

The  Statistical  Report  Service  (SRS)  of 
USDA  is  proposing  to  discontinue 
making  estimates  of  amount  and  vahie 
for  Home  Consumption  of  Chickens  and 
Eggs.  These  data  series  have  decreased 
in  importance  over  the  years  and  have 
become  increasingly  difficult  to  defend 
statistically.  Resources  saved  by  this 
monor  program  modification  will  be 
redirected  to  maintaining  the  poultry 
series  of  estimates.  If  this  proposed 
change  is  adopted,  it  will  be  effective 
with  the  April  1986  release  of  Poultry 
Production,  Disposition  and  Income 
estimates  for  1985. 

Comments  from  data  users  regarding 
the  proposed  change  should  be  sent  to 
Robert  L  Freie,  Chief.  Livestock  Dairy 
and  Poultry  Branch.  Estimates  Division, 
Room  5897-S  SRS/USDA,  Washii^gtoa 
DC  20250,  The  comment  period  will 
close  January  6. 1986. 

Done  at  Washington.  DC  this  5  day  of 
December  1985. 
W.E.  Kibler. 
Administrator. 
[FR  Doc.  85-29350  Filed  12-11-85;  8:45  am] 

BILIJNO  CODE  3410-20-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

Number  of  Employees;  Payrolls; 
Georgraphic  location;  Kind  of 
Business  for  Single-Estal>ltshinent 
Employers;  Consideration  for  Surveys 

Notice  is  hereby  given  that  the  Bureau 
of  the  Census  proposes  to  conduct  a 
survey  of  single-establishment 
employers  as  part  of  the  1985  Company 
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Organization  Survey  pnder  the 
provisions  of  Title  13.,  United  States 
Code,  sections  182,  2A.  225.  This  survey 
collects  information  on  the  number  of 
employees,  payrolls,  geographic 
location,  and  kind  of  business  for  single- 
establishment  employers.  The 
information  obtained  Will  be  used  to 
maintain  the  Census  Bureau  Hie  of 
company  and  establinment  records  and 
will  be  used  for  the  cqntinuing  updating 
of  the  Standard  Statistical 
Establishment  List.  The  data  will  have 
significant  application  to  the  needs  of 
the  public  and  to  govvnmental  agencies 
and  are  not  publicly  available  from  non- 
governmental or  governmental  sources. 

The  survey,  if  condiicted.  shall  begin 
not  earlier  than  Marcl  1, 1986. 

Copies  of  the  propoi  ied  form  are 
available  on  request  t(  t  the  Director. 
Bureau  of  the  Census,  Washington,  DC 
20233. 

Any  suggestions  or  i  ecommendations 
concerning  the  subjecl  of  the  proposed 
survey  submitted  to  tli^  Director  in 
writing  within  60  days  after  the  date  of 
this  publication  will  re  ceive 
consideration. 

Dated:  December  9, 19t  5. 
lohn  G.  Keane, 

Director,  Bureau  of  the  Ci  nsus. 
[FR  Doc  85-29491  Piled 

■LUNQ  COOC  3S1»47-«i 


1 5-11-85;  8:45  am) 


International  Trade  Administration 

Decision  of  Application  for  Duty-Free 
Entry  of  Scientific  Instrument;  NCI- 
Frederick  Cancer  Resjearcti  Facility 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  98-651. 
80  Stat.  897;  15  CFR  Patt  301).  Related 
records  can  be  viewed!  between  8:30  AM 
and  5:00  PM  in  Room  1)523.  U.S. 
Department  of  Commetce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  I 

Docket  Number  84-70.  Applicant: 
NCI-Frederick  Cancer  |te»earch  Facility, 
Frederick.  MD  21701.  Instrument: 
Integrated  Mass  Spectfometer  and  Data 
System,  Model  MM  72S0E. 
Manufacturer  VG  Insttuments.  United 
Kingdom.  Intended  uset  See  notice  at  49 
FR8055. 

Comments:  None  rec  eived. 

Decision:  Approved.  No  domestic 
manufacturer  was  botli  "able  and 
nvilling"  to  manufacturi «  an  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrume  it  for  such 
purposes  as  the  instrur  lent  was 


UMI 


intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
imreasonable  delay  in  accordance  with 
S  301.5(d)(2)  of  the  regulations,  at  the 
time  the  foreign  instnmient  was  ordered 
(August  26. 1983). 

Reasons:  The  foreign  instrument 
provides:  (1)  a  mass  range  of  1  to  3000 
atomic  mass  units  at  an  accelerating 
voltage  of  4000  electron  volts,  (2)  a 
capillary/packed  GC  interface  with  a 
scan  speed  of  0.2  seconds  per  decade  for 
mass  up  to  2000  and  (3)  fast  atom 
bombardment.  The  capabilities  of  the 
foreign  instrument  described  above  are 
pertinent  to  the  applicant's  intended 
purposes.  We  know  of  no  domestic 
manufacturer  both  able  and  willing  to 
provide  an  instrument  with  the  required 
features  at  the  time  the  foreign 
instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments.  S  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  uiu^asonable 
delay,  "the  normal  commercial  t>ractices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 

The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purpose  of  comparison  with  the  foreign 
instrument.  Where  an  applicant  as  in 
this  case,  received  no  response  to  a 
formal  request  for  quotation  sent  to  the 
Nuclide  Corporation,  it  is  apparent  that 
the  domestic  manufacturer  was  either 
not  able  or  not  willing  to  produce  an 
instrument  of  equivalent  scientific  value 
to  the  foreign  instnmient.  Accordingly, 
the  Department  of  Commerce  finds  that 
no  domestic  manufacturer  was  both 
"able  and  willing"  to  manufacture  a 
domestic  instrument  cf  equivalent 
scientific  value  to  the  foreign  instrument 


for  such  purposes  as  the  foreign 
instrument  was  intended  to  be  used  at 
the  time  the  foreign  instrument  was 
ordered. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  85-29445  Filed  12-11-85;  8:45  am] 
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Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of 
Spectroptiotometers;  Pennsylvania 
State  University  et  al. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-«51,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Docket  number:  85-215.  Applicant: 
The  Pennsylvania  State  University. 
University  Park.  PA  16802.  Intended  use: 
See  notice  at  50  FR  29243. 

Docket  number:  85-233.  Applicant: 
The  University  of  South  Carolina. 
Columbia,  SC  29208.  Intended  use:  See 
notice  at  50  FR  30217. 

Instrument:  FT-IR  Spectrophotometer. 
Model  IZM05.  Manufacturer:  Bomem, 
Incorporated,  Canada. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Reasons:  The  foreign  instruments 
provide  an  unapodized  resolution  of 
0.002  cm"'.  The  capability  of  the  foreign 
instruments  described  above  is  pertinent 
to  the  applicants'  intended  purposes. 
We  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instruments  for  the 
applicants'  intended  uses. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials] 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-29446  Filed  12-11-85:  8:45  am] 
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(A-549-502] 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tul>es  Prom  Thailand; 
Postponement  of  Final  Antidumping 
Duty  Determination 

AOENCV:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice.  , 

summary:  The  final  antidumping  duty 
determination  involving  certain  welded 
carbon  circular  steel  pipes  and  tubes 
from  Thailand  is  being  postponed  until 
not  later  than  January  16, 1988. 
EFFECTIVE  DATE:  December  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Kenkel  or  Charles  Wilson,  Office 
of  Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone: 
(202)377-5404  or  (202)377-5288. 
SJPPLEMENTARY  INFORMATION:  On 

September  26, 1985,  we  made  an 
afHrmative  preliminary  antidumping 
duty  determination  that  certain  circular 
welded  carbon  steel  pipes  and  tubes  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (49 
FR  40427).  The  notice  stated  that  we 
would  issue  our  final  determination  by 
December  10. 1985.  As  detailed  in  the 
notice,  we  found,  preliminarily,  that 
imports  from  Thailand  of  certain 
circular  welded  carbon  steel  circular 
pipes  and  tubes  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  On  November  13, 1985. 
counsel  for  the  repondents  requested 
that  the  Department  extend4he  period 
for  the  flnal  determination  for  30  days, 
i.e.,  until  not  later  than  105  days  after 
the  date  of  publication  of  the 
preliminary  determination  in 
accordance  with  section  735(a)(2)(A]  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  respondents  are  exporters 
who  account  for  a  significant  proportion 
of  the  exports  of  the  merchandise  under 
investigation.  Accordingly,  the  period 
for  the  final  determination  in  this  case  is 
hereby  extended.  We  intend  to  issue  the 
final  determination  not  later  than 
January  16, 1986. 

Scope  of  Investigation 

The  products  under  investigation  are: 
certain  circular  welded  carbon  steel 
pipes  and  tubes,  also  known  as 
"standard  pipe"  or  "structural  tubing," 
as  currently  provided  in  items  610.3231, 
610.3234.  610.3241.  610.3242,  810.3243, 
610.3252,  6ia3254,  610.3256.  610.3258  and 
610.4925  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 


This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act 

The  United  States  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  73S(d)  of  the  Act. 
GUbmt  B.  Koplui. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
December  6, 1965. 
[FR  Doc.  85-29485  Piled  12-11-85: 8:45  am] 
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[A-583-403]      . 

Certain  Welded  Rectangular  Carlwn 
Steel  Pipes  and  Tut>es  From  Taiwan; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value 

AOENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that 
certain  welded  rectangular  carbon  steel 
pipes  and  tubes  (rectangular  pipes  and 
tubes)  from  Taiwan  are  being,  or  are 
likely  to  be  sold  in  the  United  States  at 
less  than  fair  value.  We  have  also 
determined  that  critical  circumstances 
do  not  exist  with  respect  to  imports  of 
rectangular  pipe  and  tube  from  Taiwan. 
We  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination.  We  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
the  liquidation  of  all  entries  of 
rectangular  pipes  and  tubes  from 
Taiwan  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  July  22, 1985,  and  to  require  a  cash 
deposit  or  bond  for  each  entry  in  an 
amount  equal  to  7.09  percent  ad 
valorem. 
EFFECTn^E  date:  December  12, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L  Sackett  or  John  Brinkmann, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  377-5050  or  (202)  377- 
3965. 

Final  Determination 

Based  upon  our  investigation,  we  have 
determined  that  rectangular  pipes  and 
tubes  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  193ft 
as  amended  (19  U.S.C.  1673d(a))  (the 
Act). 

We  made  fair  value  comparisons  for 
all  sales  of  merchandise  to  the  United 


States  during  the  period  of  investigation. 
Margins  were  found  on  75  percent  of  the 
sales.  The  weighted-average  margin  is 
7.09  percent  ad  valorem. 

Case  History 

On  December  18. 1984.  we  received  a 
petition  from  the  Mechanical  Tubing 
Subcommittee  of  the  Committee  on  Pipe 
and  Tube  Imports  on  behalf  of  the  U.S. 
industry  producing  rectangular  pipes 
and  tubes.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of 
rectangular  pipes  and  tubes  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act.  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
announced  initiation  of  such  an 
investigation  on  January  11. 1985  (50  FR 
1614).  On  February  1. 1985.  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  of  rectangular 
pipes  and  tubes  from  Taiwan  are 
materially  injuring,  or  threatening 
material  injury  to.  a  United  States 
industry  (50  FR  5326). 

On  February  14. 1985,  a  questionnaire 
was  sent  to  counsel  for  Yieh  Hsing,  a 
Taiwan  producer  of  rectangular  pipe 
and  tube.  Yieh  Hsing  responded  to  our 
questionnaire  on  April  9. 1985. 

After  reviewing  the  questionnaire 
response,  petitioner  alleged  that  sales  of 
rectangular  pipe  and  tube  from  Taiwan 
are  being  made  at  below  the  cost  of 
production,  and  requested  that  the 
deadline  for  the  preliminary 
determination  be  extended  for  50  days 
in  order  to  allow  sufficient  time  for  the 
cost  of  production  investigation.  On 
May  8, 1985.  we  postponed  the 
preliminary  antidumping  duty 
determination  for  50  days,  or  not  later 
than  July  16, 1985  (50  FR  20255).  On  May 
23. 1985,  we  sent  a  cost  of  production 
questionnaire  to  the  respondent.  On 
June  27, 1985  we  received  a  response  to 
our  questionnaire.  The  response  was 
deficient  in  that  it  did  not  properly 
allocate  costs  for  the  various  sizes  of 
pipes  and  tubes  under  investigation,  and 
that  theoretical  instead  of  actual 
weights  were  used  for  the  cost  of 
production.  Therefore,  we  used  the  best 
information  available  to  determine  the 
cost  of  production.  The  best  information 
available  was  cost  information 
submitted  by  petitioner,  which  was 
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based  on  costs  of  r  iw  materials,  labor, 
and  general  expeni  es.  excluding  profit, 
incurred  by  a  domestic  manufacturer  in 
producing  such  or  ^milar  merchandise. 

On  July  26, 1985,  the  respondent 
requested  that  we  extend  the  final 
determination  until  not  later  than 
December  4. 1985.  On  August  21, 1985. 
we  granted  that  reduest  (50  FR  32243). 
On  September  3,  IS  iS,  we  received  a 
supplemental  cost  ( f  producton 
response  from  Yieh  Hsing. 

We  verified  Yieh  Hsing's  response  in 
October  1985. 

On  November  8, :  985,  a  public  hearing 
was  held. 

Scope  of  Investigatioa 

The  products  under  investigation  are 
welded  rectangulari(including  square) 
carbon  steel  pipes  qnd  tubes  having  a 
wall  thickness  of  le^s  than  0.156  inch,  as 
currently  classified  In  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSAl  under  item 
610.4928.  I 

Since  Yieh  Hsing  broduced  and 
exported  virtually  all  of  the  rectangular 
pipes  and  tubes  from  Taiwan  during  the 
period  of  investigation,  we  limited  our 
investigation  to  theHi. 

We  investigated  sales  of  rectangular 
pipes  and  lubes  frorti  Taiwan  during  the 
period  from  July  1  tJ  rough  December  31, 
1984. 


Fair  Value  Comparii  on 

To  determine  whc  ther 
subject  merchandis< 
Stales  were  made  al 
we  compared  the  Ui 
with  the  foreign  mar  cet 

United  States  Price 

As  provided  in  se(  tion  772  of  the  Act, 
we  used  the  purchas  b  price  of  pipes  and 
tubes  to  represent  the  United  States 


sales  of  the 
in  the  United 
less  than  fair  value, 
ited  States  price 
value. 


price  for  sales  by  th« 


because  the  merchaidise  was  sold  to 


unrelated  purchaser 
importation  into  the 
We  calculated  the 


prior  to  its 
Jnited  States, 
purchase  price  on 


the  c.  &  f.  price  to  un  related  purchasers        ^^^ Position 


in  the  United  States 


We  made 


deductions,  where  a|  ipropriate,  for 


inland  freight,  ocean 
and  handling,  stamp 
charges. 


respondent 


773(b)  of  the  Act.  We  examined  the 
production  costs,  which  included  all 
appropriate  material  and  fabrication 
costs,  selling,  general,  and 
administrative  expenses.  We  have 
insufficient  sales  made  at  prices  above 
the  cost  of  production  for  purposes  of 
determining  fair  market  value. 
Accordingly,  we  disregarded  third 
country  prices  and  used  constructed 
value  in  making  our  comparisons. 

We  calculated  constructed  value  by 
totalling  the  cost  of  materials, 
fabrication,  general  expenses,  proflt, 
and  the  cost  of  the  packing.  Where  the 
amount  of  general  expenses  was  less 
than  the  statutory  minimum  of  ten 
percent  of  the  cost  of  materials  and 
fabrication,  we  used  the  statutory 
minimum.  We  calculated  profit  on  the 
basis  of  the  statutory  minimum  of  8 
percent  of  the  sum  of  materials, 
fabrication  costs,  and  general  expenses 
because  the  company  had  insufficient 
home  market  sales  of  merchandise  of 
the  same  general  class  or  kind  and  the 
overall  profit  that  was  related  to  sales  to 
countries  other  than  the  U.S.  was  below 
the  statutory  minimum.  Where  there 
were  commissions  in  the  U.S.,  we  o^set 
the  commissions  with  indirect  selling 
expenses  incurred  in  selling  to  other 
markets,  in  accordance  with  §  353.15(c) 
of  the  Regulations. 

In  calculating  foreign  market  value  we 
made  currency  conversions  irom  New 
Taiwan  Dollars  to  United  States  Dollars 
in  accordance  with  S  353.56(a)(1)  of  our 
regulations. 

Petitioner's  Comment  1 

The  petitioner  disputes  the 
respondent's  claim  that  products  1.60 
nmi  or  less  in  wall  thickness  were 
produced  using  hot  rolled  coil  which 
was  further  processed  on  a  reroUing  mill 
but  without  cold-rolling.  The  petitioner 
argues  that  since  products  of  these  wall- 
thicknesses  must  use  cold-rolled  coil, 
cold  rolling  costs  must  be  included  in 
the  cost  of  production. 


freight,  brokerage 
tax,  and  export 


Foreign  Maiket  Valu  e 

In  calculating  forei  gn  market  value  we 
used  constructed  valte  in  accordance 
with  section  773(e)  of  the  Act.  There 
was  no  viable  home  Market.  Petitioner 
alleged  and  we  found  that  virtually  all 
sales  of  rectangular  mpe  by  Yieh  Hsing 
to  the  largest  third  country  market, 
Saudi  Arabia,  were  alt  prices  below  the 
cost  of  production,  ai ;  defmed  in  section 


The  Department  did  not  accept  the 
respondent's  claim  that  the  rerolling 
operation  alone  reduced  the  gauge  of 
1.75  mm  hot-rolled  coil  to  thicknesses  of 
1.575  mm  or  less.  Raw  material,  labor 
and  overhead  costs  were  calculated  for 
products  1.575  mm  or  less  using  a 
weighted-average  of  hot-rolled  and  cold- 
rolled  coil  purchases  of  gauges  below 
1.75  mm  and  1.75  mm  hot-rolled  coil 
purchases  plus  the  cost  of  cold-rolling  to 
reduce  to  the  appropriate  gauge. 

Petitioner's  Comment  2 

The  petitioner  states  that  the 
Department  must  follow  its  usual 


practice  of  using  the  weighted-average 
cost  for  raw  materials,  including  first, 
second,  and  third  tier  prices. 

DOC  Position 

The  Department  followed  its  usual 
practice  and  used  the  weighted-average 
costs. 

Petitioner's  Comment  3 

The  petitioned  argues  that  the  scrap 
rate  and  weight  savings  gain  reported  by 
respondent  signiHcantly  understate  the 
per  ton  price  of  coil  used.  The  petitioner 
believes  that  the  yields  reported  by  the 
respondent  could  not  be  verified,  and 
that  the  yield  rate  calculated  during 
verification  based  on  total  input  tons  of 
coil  versus  total  output  tons  of  pipe 
should  be  the  basis  for  revising  reported 
raw  material  costs. 

POC  Position 

The  Department  concluded  that  the 
yields  reported  in  the  respondent's  cost 
submission  were  the  result  of  theoretical 
calculations  and  therefore  did  not  reflect 
the  actual  experience  of  the  respondent 
The  raw  material  costs  in  the  final  cost 
determination  were  adjusted  using  the 
yield  rate  calculated  at  verification  as 
the  best  information  available. 

Petitioner's  Comment  4 

The  petitioner  claims  that  the 
respondent  is  not  entitied  to  a  weight 
savings  gain  if  sales  are  made  on  an 
actual  weight  basis  rather  than  a 
theoretical  weight  basis. 

DOC  Position 

Sales  by  Yieh  Hsing  were  not  made  on 
an  actual  weisht  basis. 

Petitioner's  Comment  5 

The  petitioner  argues  that,  contrary  to 
respondent's  proposed  allocation,  pipe 
production  should  consume  more 
overhead  per  ton  than  should  the 
production  of  cold-rolled  coil.  The 
petitioner  also  challenges  the 
respondent's  claim  that  high  overhead 
expenses  are  incurred  for  circular  pipe 
than  for  rectangular  pipe  production. 

POC  Position 

In  calculating  production  cost,  the 
Department  allocated  overhead  costs 
evenly  between  rectangular  and  circular 
pipe  production.  However,  the 
Department  did  not  find  any  evidence  io 
support  a  revision  in  the  allocation  of 
overhead  costs  between  production  of 
cold-rolled  coil  and  pipe  production. 

Petitioner's  Comment  6 

The  petitioner  argues  that  the 
allocation  of  interest  on  long-term  debt 
should  be  based  upon  sales  instead  of 
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fixed  assets.  The  petitioner  also  claims 
that  the  interest  on  bank  financed 
purchases  of  raw  materials  should  be 
allocated  to  the  costs  of  raw  materials 
rather  than  to  selling,  general,  and 
administrative  expenses  (SG&A). 

DOC  Position 

The  Department  concluded  that  the 
allocation  of  long-term  interest  based  on 
fixed  assets  is  appropriate  under  the 
presumption  generally  made  by  the 
Department  that  long-term  loans  are 
most  commonly  used  to  finance  fixed 
assets.  The  Department  reclassified 
short-term  interest,  which  was  included 
in  the  cost  of  raw  materials  by  the 
respondent,  to  SG&A.  It  is  the  practice 
of  die  Department  to  classify  interest 
expenses  as  an  SG&A  expense 
regardless  of  how  the  interest  expense 
arises. 

Petitioner's  Comment  7 

In  constructing  the  value  of  the 
product  sold  in  the  United  States,  the 
Department  should  determine  coil  costs 
for  hot-rolled  coil.  .072  inches  and  above 
in  wail  thickness,  and  for  cold-rolled 
coil  .063  inches  and  below  in  wall 
thickness. 

DOC  Response 

The  constructed  value,  including  the 
coil  cost  has  been  calculated  for 
product  groupings  differentiated  by  both 
outside  diameter  and  wall  thickness. 

Respondent's  Comment  1 

The  respondent  claims  that  the 
exchange  rate  used  in  the  verification 
report  is  inconsistent  and  incorrect. 

DOC  Position 

The  exchange  rate  used  by  the 
Department  in  the  verification  report 
was  intended  to  show  approximate  U.S. 
dollar  costs  as  a  frame  of  reference  only. 
Cost  figure  used  in  this  final 
determination  are  in  local  currency. 

Respondent's  Comment  2 

The  respondent  argues  that  the  yield 
rate  calculated  by  the  Department 
during  verification  is  less  reliable  than 
the  scrap  factor  and  yield  results 
reported  by  the  respondent. 

DOC  Position 

See  DOC  Response  to  petitioner's 
conunent  3. 

Respondent's  Comment  3 

The  respondent  challenges  a 
statement  in  the  verification  report  that 
there  was  a  discrepancy  in  the 
respondent's  methodology  for 
converting  theoretical  weights  to  actual 
weights. 


DOC  Position 

The  Department  concluded  that  there 
was  a  discrepancy  resulting  from  a  flaw 
in  the  methodology  used  to  convert 
theoretical  weights  to  actual  weights.  As 
stated  above  in  the  response  to 
petitioner's  conunent  3,  respondent's 
methodology  was  not  used  by  the 
Department. 

Respondent's  Comment  4 

The  respondent  argues  that  its 
methodology  for  allocating  overhead  to 
circular  and  rectangular  pipe  is 
appropriate.  The  respondent  claims  that 
it  has  provided  sufficient  support  for  its 
allocation  of  additional  fixed  and 
variable  overhead  to  circular  pipe 
production  in  Exhibit  XIII  to  the  cost 
verification  report. 

DOC  Position 

The  Department  concluded  that  the 
respondent  has  not  provided  sufficient 
evidence  that  circular  pipe  is  more 
expensive  to  produce  than  rectangular 
pipe.  According,  costs  have  been 
restated  in  the  cost  determination  to 
ehminate  the  factor  which  reduced  the 
overhead  costs  allocated  to  rectangular 
pipe  in  the  cost  submission. 

Respondent's  Comment  5 

The  respondent  argues  that  the 
interest  rate  on  short-term  bank  loans 
noted  in  the  verification  report  is 
incorrect. 

DOC  Position 

The  interest  rate  noted  in  the 
verification  report  was  based  upon 
documentation  collected  by  the 
verification  team. 

Respondent's  Comment  6 

The  respondent  argues  that  certain 
repairs  and  maintenance  expenses, 
which  respondent  maintains  extended 
the  useful  life  of  the  assets,  should  be 
capitalized  under  Taiwan  tax  law. 

DOC  Position 

Capitalization  of  these  expenses 
rather  than  classification  of  them  as 
general  expenses  was  accepted  by  the 
Department  because  it  is  in  accordance 
with  company  practice  and  Taiwan  tax 
law. 

Respondent's  Comment  7 

The  respondent  challenges  the 
petitioner's  claim  that  the  company 
continues  to  use  one  average  coil  cost 
for  all  coil  gauges.  The  respondent 
asserts  that  its  coil  costs  are  broken  out 
separately  for  each  gauge  and  are  the 
proper  basis  for  calculating  the  cost  of 
production.  Therefore,  as  noted  in 
response  to  petitioner's  comment  1,  we 


recalculated  raw  materials  cost  for 
certain  sizes  of  pipe. 

DOC  Position 

The  Department  concluded  that  the 
respondent  did  not  actual  coil  costs 
broken  out  by  gauge.  However,  the 
respondent  was  not  able  to  demonstrate 
that  the  coil  gauges  Usted  in  its  response 
were  in  fact  the  actual  coil  gauges  used 
in  producing  the  particular  sizes  of  pipe 
and  tube  investigated. 

Respondent's  Comment  8 

The  respondent  challenges  the 
petitioner's  statement  that  it  did  not 
adequately  report  the  expenses  involved 
in  the  rerolhng  of  coil  for  pipe  below 
1.575  mm  wall  thickness. 

DOC  Position 

Although  labor  costs  and  production 
records  for  the  reroUing  operation  were 
reviewed  at  verification,  the  Department 
concluded  that  respondent  was  unable 
to  provide  sufficient  support  at 
verification  to  estabhsh  that  the 
rerolling  operations  reportedly 
conducted  are  adequate  to  reduce  the 
width  of  the  coil  to  the  required  degree. 

Respondent's  Comments 

The  respondent  argues  that  certain 
reclassifications  of  costs,  primarily 
amortized  stari-up  expenses,  fit>m 
overhead  in  their  books  to  SG&A  in  their 
submission  were  reasonable  and 
appropriate. 

DOC  Position 

The  Department  concluded  that  the 
original  classifications  of  these  items  as 
overhead  expenses  were  more 
appropriate  than  the  respondent's 
reclassifications,  and  adjusted  the  cost 
submission  to  reflect  these  changes. 

Negative  Determination  of  Critical 
Circumstances 

The  petitioner  has  alleged  that 
imports  of  rectangular  pipes  and  tubes 
from  Taiwan  present  critical 
circumstances.  Under  section  735(a)(3) 
of  the  Act,  critical  circumstances  exist 
when  the  Department  finds  that:  (l)(a) 
There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class 
or  kind  of  the  merchandise  which  is  the 
subject  of  the  investigation,  or  (b)  the 
person  by  whom,  or  for  whose  account 
the  merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  which  is 
the  subject  of  the  investigation  at  less 
than  fair  value,  and  (2)  there  have  been 
massive  imports  of  the  class  or  kind  of 
merchandise  which  is  the  subject  of  the 
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investigation  over  a  ^latively  short 
period. 

In  determining  wh(  ther  there  have 
been  massive  import  i  over  a  relatively 


considered  the 
Whether  imports 
(2)  recent  trends  in 


short  time  period,  we 

following  factors:  (1) 

have  surged  recently, 

imports  penetration  1  »vels,  (3)  whether 

the  recent  imports  an  significantly 

above  the  average  ca  culated  over  the 

last  three  years,  and  14)  whether  the 

pattern  of  imports  over  that  three  year 

period  may  be  explai  led  by  seasonal 

swings 

We  have  reviewed  {recent  import 
statistics  and  have  di  termined  that 
there  have  not  been  r  lassive  imports  of  - 


rectangular  pipes  am 


Taiwan  over  a  relativ  ely  short  period 


Since  we  did  not  find 
over  a  relatively  shor 


not  need  to  consider  \  whether  there  is  a 


history  of  dumping  of 


merchandise  from  Ta  wan  or  whether 


the  importers  knew  oi 


known  that  the  merch  andise  was  being 
sold  for  less  than  fair  value. 

For  the  reasons  des  ::ribed  above,  we 
determine  that  "critici  il  circumstances" 
do  not  exist  with  resp  ;ct  to  retangular 
pipes  and  tubes  from  f'aiwan. 

Verification 


the 


In  accordance  with 
the  Act,  we  verified 
provided  by  the  respofident 
standard  verification 
including  examinatioi 
and  accounting  recorc  s 


section  776(a)  of 
information 
by  using 

irocedures, 

of  relevant  sales 
of  the  company. 


Suspension  of  Liquide  tion 


cms 


In  accordance  with 
the  Act,  we  are 
States  Customs  Serviqe 
suspend  liquidation  o 
rectangular  pipes  and 
Taiwan  that  are  enterH 
from  warehouse,  for 
after  June  22. 1965.  Th  ! 
Customs  Service  shall 
deposit  or  bond  equal 
average  amount  by  w 
market  value  of  the 
to  this  investigation 
States  price  as  shown 
suspension  of  liquidation 
effect  until  further  not  ce 


tubes  from 


massive  imports 
period,  we  did 


the  subject 


should  have 


section  733(d)  of 
directing  the  United 
to  continue  to 
all  entries  of 
tubes  from 
or  withdrawn 
isumption,  on  or 
United  States 
require  a  cash 
to  the  weighted- 
I  iich  the  foreign 
m(  Tchandise  subject 
e-)  ceeds  the  United 
jelow.  This 
will  remain  in 


ITC  Determination 

In  accordance  with  section  733(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
infonnation,  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files  provided  the  ITC 
confirms  that  it  will  not  disclose  such 
information,  either  publicly  or  imder  an 
administrative  protective  order,  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

The  ITC  make  its  determination 
whether  these  imports  are  materially 
injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry  within  45  days  of 
the  publication  of  this  notice. 

If  the  ITC  determines  that  material 
injury  or  threat  of  material  injury  does 
not  exist,  this  proceeding  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  ITC  determines  that  such  injury 
does  exist,  we  will  issue  an  antidumping 
duty  order  directing  Customs  officers  to 
assess  an  antidumping  duty  on  certain 
welded  rectangular  carbon  steel  pipes 
and  tubes  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d)). 

Dated:  December  4. 1985. 
Theodore  W.  Wu, 

Acting  Assistant  Secretary  for  Trade 

A  dministration. 

[FR  Doc.  85-29484  Filed  12-11-85;  8:45  am] 

BILUNG  CODE  3510-06-M 


National  Oceanic  and  Atmospheric 
Administration 

internationaJ  Whaling  Commission; 
Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  meetings. 


summary:  NOAA  makes  use  of  an 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whaling  Commission 
(IWC).  This  notice  sets  forth  guidelines 
for  participation  on  the  Committee  and  a 
tentative  schedule  of  meetings  and  other 
important  dates. 

date:  December  12, 1985. 


FOR  FURTHCR  INFORMATtON  CONTACT: 

Becky  Rootes,  Office  of  International 
Fisheries.  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington,  DC  20235.  Phone:  (202)  634- 
7303. 

SUPPLEMENTARY  INFORMATKM:  The 

Secretary  of  Commerce  is  charged  witfi 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  under 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  This 
authority  has  been  delegated  to  the 
Administrator  of  NOAA.  The  U.S. 
Commissioner  to  the  IWC  has  primary 
responsibility  with  the  Secretary  of 
State  fot  the  preparation  and  negotiation 
of  United  States  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  assisted  by  the  Department  of  the 
Interior,  the  Marine  Mammal 
Commission,  and  other  interested  r 

agencies. 

Each  year  NOAA  conducts  a  series  of 
meetings  and  other  actions  to  prepare 
for  the  annual  meeting  of  the  IWC  which 
is  held  in  the  summer.  The  major 
purpose  of  the  preparatory  meetings  is 
to  provide  for  participation  in  the 
development  of  policy  by  members  of 
the  public  and  non-governmental 
organizations  interested  in  whale 
conservation.  NOAA  believes  that  this 
participation  is  important  for  the 
effective  development  and 
implementation  of  United  States  policy 
concerning  whaling,  and  such 
participation  is  and  shall  continue  to  be 
a  prerequisite  to  the  establishment  of 
United  States  negotiating  positions  for 
IWC  meetings. 

Because  the  meetings  discuss  United 
States  negotiating  positions,  the 
substance  of  the  meetings  must  be  kept 
confidential.  For  example,  proposed 
positions  papers  that  may  be  circulated 
at  a  meeting  for  discussion  cannot  be 
removed  from  the  meeting  site  and  must 
be  collected  at  the  close  of  each 
meeting. 

And  United  States  citizen  with  an 
indentifiable  interest  in  United  States 
whale  conservation  policy  may 
participate,  but  NOAA  reserves  the 
authority  to  inquire  about  the  interests 
of  any  person  who  appears  at  a  meeting 
and  to  determine  the  appropriateness  of 
that  person's  participation.  Persons  who 
represent  foreign  interests  may  not 
attend.  These  stringent  measures  are 
necessary  to  protect  the  confidentiality 
of  United  States  negotiating  positions 
and  are  a  necessary  basis  for  the 
relatively  open  process  of  preparing  for 
IWC  meetings  that  characterizes  current 
practice. 
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The  tentative  schedule  of  meetings 
and  deadlines,  including  those  of  the 
rWC  and  deadlines  for  the  preparation 
of  position  papers  during  1985  is  as 
follows: 

December  15 — Publish  Federal 
Register  notice  of  the  following 
information:  (1)  IWC  catch  level  for  U.S. 
aboriginal/subsistence  bowhead  whale 
harvest,  (2)  summary  of  available 
science  information  including  current 
population  level  and  annual  estimated 
recruitment  rates,  (3)  summary  of 
information  on  nature  and  extent  of 
aboriginal/subsistence  need,  (4)  range  of 
aboriginal/subsistence  harvest  limits 
which  could  be  implemented 
domestically  and  (5)  a  list  of  documents 
reviewed  by  NOAA  and  relied  on  by  the 
Administrator  in  making  the  above 
frndings. 

January  22 — Interagency  Conunittee 
Meeting  to  initiate  preparations  for  the 
July  IWC  meetings.  Any  subcommittees 
that  may  be  required  to  address  specific 
issues  will  be  constituted.  Interested 
persons  who  are  unable  to  attend  are 
welcome  to  submit  comments  and 
recommendations  to  the  U.S. 
Commissioner  should  be  sent  to:  The 
United  States  Conmiissioner  to  the 
International  Whaling  Commission,  c/o 
NOAA,  Room  5804,  Herbert  C.  Hoover 
Building,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  with  a  copy  to 
Becky  Rootes  at  the  address  above. 

February  28 — Nominations  for  the 
United  States  Delegation  to  the  June 
IWC  meetings  are  due  to  the  U.S. 
Commissioner,  with  a  copy  to  Becky 
Rootes  at  the  address  above.  All 
persons  wishing  to  be  considered 
pursuant  to  the  U.S.  Commissioner's 
recommendation  to  the  Department  of 
State  concerning  the  composition  of  the 
Delegation  should  ensure  that 
nominations  are  received  by  this  date. 
Prospective  Congressional  advisors  to 
the  Delegation  should  contact  the 
Department  of  State  directly. 

March  17 — (approximate  date) 
Anticipated  Interagency  Committee 
meeting  following  receipt  of  the 
preliminary  agenda  for  the  June  IWC 
meetings  which  is  due  to  be  circulated 
by  the  IWC  Secretariat  on  or  before 
March  2.  The  meeting  will  review  the 
preliminary  agenda  and  proposed 
additions  to  this  agenda,  all  of  which 
will  be  available  at  the  meeting.  The 
date  and  location  for  this  meeting  will 
be  confirmed  as  soon  as  the  preliminary 
agenda  is  received. 

March  24 — Forward  United  States 
agenda  changes  to  the  IWC  Secretariat. 

April  2 — Draft  position  papers  due  to 
the  U.S.  Commissioner. 

April  2-June  8 — Prenegotiations. 


April  11 — Due  date  for  circulation  of 
the  provisional  agenda  by  the  IWC 
Secretariat.  This  "second  draft"  of  the 
agenda  reflects  any  additions  submitted 
by  member  countries  and  stands  until 
considered  by  the  Commission  at  the 
opening  session  of  its  Annual  Meeting. 

April  14— Publish  in  the  Federal 
Register  the  Agency  views  on  (1)  the 
current  population  level  and  annual  net 
recruitment  rate  of  bowhead  whales,  (2) 
the  nature  and  extent  of  the  aboriginal/ 
subsistence  need  for  bowhead  whales, 
(3)  the  level  of  take  of  bowhead  whales 
that  is  consistent  with  the  provisions  of 
the  IWC  aboriginal/subsistence  whaling 
management  scheme  and  (4)  a  list  of 
documents  reviewed  by  NOAA  and 
used  by  the  Administrator  in 
formulating  these  views. 

May  7 — Revised  position  papers  due 
to  the  U.S.  Commissioner. 

May  18 — Final  Interagency  Committee 
Meeting  to  consider  United  States 
position  papers  and  discuss 
arrangements  for  the  Delegation's  work. 

May  19-31 — Annual  Meeting  of  the 
ScientiHc  Committee,  Bournemouth.  U.K. 

June  2-7 — ^Technical  Committee 
subcommittee  and  working  group 
meetings  (on  aboriginal/subsistence 
need  for  whaling,  scientific  permits, 
infractions,  humane  killings,  and  such 
other  meetings  as  may  be  scheduled), 
and  preliminary  meetings  of  the  Finance 
and  Administration  Committee. 

June  8 — Meeting  of  the  United  States 
Delegation,  site  to  be  determined, 
Malmo,  Sweden. 

June  9-13 — 38th  Aimual  Meeting  of 
the  IWC,  Malmo,  Sweden. 

Persons  who  would  like  to  be  included 
in  IWC  Interagency  Committee  meetings 
may  contact  Becky  Rootes  at  the 
address  or  telephone  number  provided 
above  to  obtain  meeting  times  and 
locations. 

Dated:  December  9, 1985. 
WUliam  G.  Gordon, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  85-29483  Filed  12-9-85;  4:30  pm] 
BILUNO  COOE  XVy-Zt-U 


National  Technical  Information 
Servcle 

Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Dental 
Radiographic  Devices,  having  a  place  of 
business  at  1922  Norvale  Road,  Silver 
Spring,  Maryland  20906,  an  exclusive 
right  in  the  United  States  to 
manufacture,  use,  and  sell  products 


embodied  in  the  invention  entitled 
"Process  and  Device  for  X-Ray  System 
Quality  Assurance,"  U.S.  Patent 
4,550,422.  The  patent  rights  in  this 
invention  are  being  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Robert 
P.  Auber,  Director,  Oflice  of  Federal 
Patent  Licensing,  NTIS,  Box  1423, 
Springfield.  VA  22151. 
Douglas  J.  Campion, 
Office  of  Federai  Patent  Licensing,  U.S. 
Department  of  Commerce,  National  Technical 
Information  Serice. 
(FR  Doc.  85-29416  Filed  12-11-85;  8:45  am] 

BHJJNQ  CODE  3$10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Changes  in  Officials  Authorized  To 
Issue  Export  Visas  for  Certain  Cotton, 
Wool  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
Mexico 

December  9, 1985. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  February  26, 1979, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Mexico,  the  Government  of  Mexico  has 
notified  the  United  States  that  twelve 
additional  officials  are  authorized  to 
issue  export  visas  for  the  textile  and 
apparel  products  subject  to  the  terms  of 
the  bilateral  Agreement.  The  following 
is  a  complete  Ust  of  the  officials  of  the 
Government  of  Mexico  who  are 
currently  authorized  to  issue  export 
visas.  This  Ust  cancels  and  supersedes 
all  previous  lists. 
Tomas  Rodriquez  Weber 
Julia  Medina  Medina 
Cecilio  Gutierrez  Chavez 
Jose  Manuel  Martinez  Ayala 
Jose  H.  Delgado  Gonzalez 
Satiunino  Lopez  Hidalgo 
Hector  Hernandez  Hernandez 
Miquel  Franco  Gutierrez 
Hector  Palacios  Gavira 
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Domingo  Yorio  Saqu  i 
Carlos  F.  Ostos  O. 
lorge  Jure  Cejin . 
Hermenegildo  Gerva  ntes  Martinez 
Adan  Ravelero  Vazc  uez 
Ernesto  B.  Ascencio  ^parza 
Rogelio  Lopez  Lucio 
Alma  Rosa  Curiel  Mi  )ntiel 
Delfino  Gonzalez  Mi  noz 
Javier  Inzunza  Angu 
Hedilberto  Cobos  Re  driquez 
Enrique  Gsneros  Tei  'era 
Marco  A.  Abente  Arimburo 
Ana  Amelia  Cortazaf  Navarrete 
Jose  Ramon  Buenroslro  Mendoza 
Roberto  Pareyon  Torreblanca 
Miquel  Valazco  Bustamante 
Rogelio  Sad&Madera 
Guillermo  Bahena  Aiomulco 
Oscar  Federico  de  laJGarza  Vargas 
Antonio  Guzman  Landero 
Yolanda  Cecilia  Vill^lva  Garcia 
Jaime  Zorrilla  San  Carman 
Domingo  Esparza  Filjgrana 
Elizabeth  Acosta  Mendia 
Teodoro  Pedro  Cantq  Trevino 
Claudia  Casas  Iniguee 
Alfredo  Valenzuela  Ruelas 
Laura  E.  Ruiz  Herren 
Alfredo  Valdes  Gaxifla 
Ronald  I.  Levin, 

Acting  Chairman,  Comditteefi 
Implementation  of  Text  fe  Agi 
|FR  Doc.  85-29486  FUed 
BILUNG  COOC  1S1»««MI 


'or  the 
reements. 
12-11-85;  8:45  am] 


DEPARTMENT  OF  Dl  iFENSE 

Office  of  the  Secret  iry 

U.S.  Court  of  MHitary  Appeals  Code 
Committee;  Meeting 

action:  Notice  of  Put  lie  Hearing. 


JMI 


summary:  This  notice  announces  the 

forthcoming  public  mi  leting  of  the  Code 

Committee  establishrti  by  Article  67{g). 

Uniform  Code  of  Miliary  Justice,  10 

U.S.C.  867(g).  to  be  hdd  at  2:00  p.m.  on 

December  18. 1985.  injthe  Judge  William 

Holmes  Cook  Conference  Room  at  the 

Courthouse  of  the  United  States  Court  of 

Military  Appeals,  45ote  Street, 

Northwest.  Washingt|>n.  DC  20442-0001. 

The  agenda  for  this  mjeeting  will  include 

various  matters  relating  to  the  operation 

of  the  Uniform  Code  df  Military  Justice 

throughout  the  Arme<  T 

DATE:  December  18. 1!  >85. 

FOR  FURTHER  INFORMi  iTIOH  CONTACT: 

Thomas  F.  Granahan, 

United  States  Court  o 

450  E  Street,  Northwe  it.  Washington, 

DC  20442-0001;  teleph  one  (202)  272- 

1448. 

Patricia  H.  Means, 

OSD  Federal  Register  U,  lison  Officer, 
Department  of  Defense. 
December  16. 1985. 
|FR  Doc.  85-29451  Filed  1 

SaUNG  COOE  M1».«1-« 


Services. 


2-11-85;  8:45  am) 


Defense  InteWgence  Agency  Scientific 
Advisory  Committee;  Meetktgs 

action:  Notice  of  Closed  Meetings. 

SUMMARY:  Pursuant  to  th«  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,a8  amended  by  section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that 
closed  meetings  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  have 
been  scheduled  as  follows: 

DATES:  January  15,  and  February  19. 
1986  9:00  a.m.  to  5:00  p.m.  each  day. 

ADDRESS:  The  DIAC.  Boiling  AFB.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  Col.  Harold  E.  Unton.  USAF. 
Executive  Secretary.  DIA  Scientific 
Advisory  Committee.  Washington,  DC 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meetings  are  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on 
Microelectronics  and  Computers. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  9, 1985. 

(FR  Doc.  85-29452  Filed  12-11-85;  8:45  am] 

BILUNG  COOE  M10-«1-ll 


Defense  InteUigence  Agency  Scientific 
Advisory  Committee;  Meeting 

action:  Notice  of  Closed  Meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463.  as  amended  by  section  5  of  Pub. 
L  94-409.  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  have 
been  scheduled  as  follows: 

DATE:  January  28, 1988,  9:00  a.m.  to  5:00 
p.m. 

ADDRESS:  The  DIAC,  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  Col.  Harold  E.  Linton.  USAF. 
Executive  Secretary.  DIA  Scientific 
Advisory  Committee.  Washington.  DC 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  are  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 


be  used  in  a  special  study  on  future 
initatives  in  emergency  planning. 

Linda  M.  Latirsoa, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  9, 1985. 

[FR  Doa  85-29453  Filed  12-11-85;  &45  am] 
BtLLNM  CODE  M10-0MI 


Defense  IntelUgence  Agency  Scientific 
Advisory  Committee;  Meeting 

action:  Notice  of  Closed  Meeting. 

.  summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,as  amended  by  section  5  of  Pub. 
L  94-409.  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows:  ' 

DATE:  January  31, 1986. 9:00  a.m.  to  5:00 
p.m. 

ADDRESS:  The  DL\C.  Boiling  AFB,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  Col.  Harold  E.  Linton,  USAF. 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee.  Washington.  DC 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  pubhc.  Subject  matter  will 
be  used  in  a  special  study  on  Space 
Activities. 

Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  9. 1985. 
[FR  Doc.  85-29454  Filed  12-11-85;  8:45  am] 

BILUNO  COOE  M10-01-N 


Renewal  of  ttte  DoD-University  Forum 

Under  the  provisions  of  Pub.  L.  92-463. 
"Federal  Advisory  Committee  Act." 
notice  is  hereby  given  that  the  DoD- 
University  Fonmi  has  been  found  to  be 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  Defense  by  law. 

The  Forum  will  enable  DoD  and  the 
universities  to  address  together  the 
range  of  mutual  concerns  and 
opportunities  that  will  shape  future 
research  and  education  programs  of 
importance  to  national  defen? e. 

Membership  of  the  forum  will  be 
drawn  equally  from  DoD  and  the 
university  community.  This  will  ensure 
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that  membership  is  balanced  in  terms  of 

the  functions  to  be  performed. 

Linda  M.  Lawaon, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

December  9. 1985. 

|FR  Doc.  85-29450  Filed  12-ll-84i  8:45  am] 

BILUMG  CODE  M1IM>1-«I 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

December  4, 1985. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Monitoring 
Underground  Nuclear  Testing  in  the  late 
1990s  will  meet  at  Patrick  Air  Force 
Base.  Florida,  on  January  16-17, 1985. 
8:30  a.m.  to  5:00  p.m.  on  both  days. 

The  purpose  of  the  meeting  will  be  to 
review  current  technology  in  the  nuclear 
testing  field  and  Air  Force  Technical 
Applications  Center  mission 
requirements. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5.  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patsy  ).  Conner. 

Air  Force  Federal  Register  Liaision  Officer. 
(FR  Doc.  85-29428  Filed  12-11-85;  8:45  amj 
BtLUNG  CODE  »10-fl1-M 


Corps  of  Engineers;  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS);  Ice  Related  Flood  Control 
Project,  Delaware  River  at  Port  Jervis, 
New  Yorfc  Area 

agency:  Philadelphia  District.  U.S. 
Army  Corps  of  Engineers.  DOD. 
ACTION:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY:  1.  The  proposed  action  is  an 
outcome  of  a  Congressionally 
authorized  study,  "Delaware  River  Basin 
Ice  Jams  Study",  completed  in  March 
1985.  That  basinwide  planning  study 
screened  potential  damage  areas  from 
ice-related  flooding.  Various  alternative 
methods  were  investigated  to  see  if 
Federal  participation  was  warranted. 
Alternatives  considered  included: 

Dilces/floodwalls 
Cliaanel  improvements 
In-river  detention  structures 


Ice  booms 
Diversion  channels 
Dusting 
Blasting 

Mechanical  removal 
Fioodproofing 

Based  on  technical  and  economic 
feasibility  that  study  concluded  that 
only  the  Port  Jervis  Area  warranted 
further  study  and  this  study  should  be 
undertaken  under  Section  205  of  the 
Corps  of  Engineers'  Continuing 
Authorities  Program.  The  recommended 
plan  consisted  of  a  diversion  channel  at 
Mashipacong  Island,  N.J.  and  two 
removable  ice-booms  upstream  of  Port 
Jervis,  N.Y. 

2.  As  a  result  of  the  above 
recommendations,  detailed  studies 
under  Section  205  were  undertaken. 
Environmental  and  technical  analysis 
were  conducted  to  refine  and  assess  the 
previous  recommended  solution.  Based 
on  ice  data  collected  by  the  Corps  of 
Engineers'  Cold  Regions  Engineering 
and  Research  Laboratory  and 
subsequent  analysis  the  ice  boom 
portion  was  eliminated  leaving  the 
diversion  channel  as  the  only  remaining 
viable  solution. 

3.  The  diversion  channel  consists  of 
three  alternatives  involving  clearing 
along  a  bottomland  forested  back 
channel  of  Mashipacong  Island, 
Delaware  River.  Ice  jams  wotild  not  be 
prevented  under  this  alternative,  but  ice 
and  flows  would  be  diverted  around  the 
river  blockage  thereby  preventing 
damages  in  the  communities  of  Port 
Jervis.  Matamoris,  and  Westfall 
Township.  Alternatives  being 
considered  in  this  detailed  project  phase 
of  this  study  include: 

Variations  in  tree  clearing  width 

Partial  tree  clearing 

Channel  realignment 

Entrance  modQfication  (excavation) 

The  project  would  not  impact  normal 
river  flows. 

4.  Several  meetings  have  been  held 
with  agency  participation  from  the 
National  Park  Service,  the  U.S.  Fish  and 
Wildlife  Service,  the  New  Jersey 
Department  of  Environmental 
Protection,  Pennsylvania  Department  of 
Environmental  Resources,  New  York 
Department  of  Environmental 
Conservation,  and  the  Delaware  River 
Basin  Commission.  Significant  areas  to 
be  addressed  in  the  EIS  include: 

Flooding     " 

Vegetation  and  wetlands 

Fish  &  Wildlife 

Recreation 

Cultural  Resources 

Mitigation 

5.  It  is  anticipated  that  further  scoping 
meetings  will  be  unnecessary. 


6.  The  DEIS  is  scheduled  to  be 
released  for  public  comment  in 
December  1985. 

ADDRESS:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
Mr.  William  Mueller  (Telephone  No. 
215-597-4833),  Environmental  Resources 
Branch,  U.S.  Army  Corps  of  Engineers, 
Philadelphia  District,  Custom  House,  2d 
&  Chestnut  Streets,  Philadephia, 
Pennsylvania  19106-2991. 
)ohn  O.  Roadi  II, 

Department  of  the  Liaison  Officer  with  the 
Federal  Register. 

[FR  Doc.  85-29473  Filed  12-11-85:  8:45  am| 

BNJJNa  CODE  37KMW-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement;  New  York  and  New 
Jersey 

summary:  1.  Description  of  Proposed 
Action.  Operational  Program  to  dispose 
of  dredged  material  in  existing  or  new 
subaqueous  borrow  pits.  The  source  of 
the  dredged  material  is  navigation 
projects  in  the  Port  of  New  York  and 
New  Jersey.  This  disposal  action  is 
primarily  intended  for  disposal  of 
material  which  has  not  satisfied  EPA's 
testing  criteria  for  unrestricted  ocean 
disposal.  Existing  pits  and  potential 
areas  for  the  excavation  of  new  pits  are 
located  primarily  in  Lower  New  Yoiic 
Harbor. 

2.  Reasonable  Alternatives. 

(a)  Alternative  borrow  pit  sites: 

(1)  Selection  of  one  or  more  suitable 
existing  pit(s) 

(2)  Excavation  of  new  pits 

(b)  Alternative  methods  of  filling 
pit(s): 

(1)  Fill  completely 

(2)  Fill  incomplete  so  that  same 
depression  remains 

(3)  Capping  alternative  (sand  vs.  mud 
vs.  no  cap) 

(c)  Alternative  methods  of  dredged 
material  disposal: 

(1)  Ocean  disposal 

(2)  Wetlands  creation 

(3)  Containment  islands  and  areas  (land 
extensions] 

(4)  Upland  disposal 

(5)  Sanitary  landfill  cover 

3.  Scoping  Process. 

(a)  Public  Involvement.  A  public 
meeting  will  be  held  on  Monday. 
December  16. 1985.  in  room  2038.  26 
Federal  Plaza.  N.Y..  N.Y.  10278-0090  at 
10  a.m.  The  public  is  encouraged  to 
attend  and  submit  their  verbal  and/or 
written  comments  on  the  proposed  EIS. 
Scoping  comments  should  be  received 
by  January  15, 1986.  The  draft  and  final 
EIS  will  be  distributed  for  comment  to 
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all  known  interestei  1  parties  and 
appropriate  agencie  s.  Public  meetings 
will  be  held  as  appiopriate  during  the 
EIS  development  pr  acess. 

(b)  Significant  Iss  jes  Requiring  In- 
depth  Analysis. 

(1)  The  impacts  of  f  Uing  pits  to  fisheries, 
benthos  and  watc  r  quality  in  N.Y. 
Harbor 

(2)  The  impact  of  fil  ing  pits  on  present 
and  future  sand  n  ining  operations 

(3)  Site  selection  cri  teria  (including  the 
use  of  existing  vs.  new  pits) 

(4)  Trade-offs  invoh  ed  in  implementing 
borrow  pit  dispos  il  vs.  other  means  of 
disposal. 

(c)  Assignments,  i  ^encies  having 
jurisdiction  under  la  w  will  be  asked  to 
be  cooperating  agencies. 

(d)  Environmental  review  and 
consultation.  Appropriate  concerned 
agencies  and  the  Dredged  Material 
Management  Plan  Steering  Committee 
and  Public  Involvenient  Coordinating 
Group  will  be  consulted  during  EIS 
preparation.  Commoits  or  question 
should  be  addressed  to  Robert  Will, 
Borrow  Pit  EIS  Coordinator,  at  (212)  264- 
4662  or  Environmental  Analysis  Branch. 
U.S.  Army  Corps  of  Engineers,  New 
York  District,  26  Fedjeral  Plaza.  N.Y., 
N.Y. 10278-0090 

4.  Scoping  meeting 
December  16. 1985  a 


2038.  28  Federal  Plaa  a,  N.Y.,  N.Y.  10278- 
0090. 


5.  Estimate  date  o 
availability  April  1, 
address: 


Protect  manager 


Mano  Paula 

ATTN:  NA^40P-RO 

Tel  Ho  (212)  264-S622 

FTS  264-5622 _ 

U  S  Army  Engmeer  Qitkict  I 
26  Federal  Plaza. 
New  Yorli,  N.Y  10007. 


loOed  W«. 
kTTN:  NAh4PL-E. 
el.  No.  (212)  264-4662. 
TS  264-4662. 
York. 


John  O.  Roach.  II. 

Department  of  the  A^mj^  L 

the  Federal  Register. 

(FR  Doc.  85-29474  Filed|l2 

BHJJNGCOOC  3710-4)6-«l 


will  be  held  on 
10  a.m.  in  Room 


statement 
986. 


EIS  coordinalor 


iaison  Officer  with 
11-85;  8:45  ami 


DEPARTMENT  OF  EpUCATION 

Office  of  Postseconbary  Education 

National  Direct  Stud  Hit  Loan,  College 
Woilt-Study,  and  Su|  »plemental 
Educational  Opportunity  Grant 
Programs;  Closing  Date  for  Institutions 
To  File  "Request  for  Institutional 
Eligibility  for  Prograttis" 

agency:  Department  |of  Education. 
action:  Notice  of  Cldsing  Date  for 
Institutions  to  File  "R  equest  for 


Institutional  Eligibility  for  Programs"  to 
Participate  in  the  National  Direct 
Student  Loan.  College  Work-Study,  and 
Supplemental  Educational  Opportunity 
Grant  Programs  for  the  1986-87  Award 
Year. 

summary:  The  Secretary  invites 
currently  ineligible  institutions  of  higher 
education  that  wish  to  participate  in  the 
"campus-based  programs"  in  the  1988- 
87  award  year  to  submit  to  the  Secretary 
an  institutional  eligibility  application 
form. 

The  campus-based  programs  are  the 
National  Direct  Student  Loan  Program, 
the  College  Work-Study  Program,  and 
the  Supplemental  Educational 
Opportunity  Grant  Program  and  are 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965.  The  1986-87 
award  year  is  July  1, 1986  through  June 
30, 1987. 

(20  U.S.C.  1067aa-l(»7ii:  42  U.S.C.  2751- 
2756b:  and  20  U.S.C.  1070b-1070b-3) 

Closing  Date  For  Filing  Application. 
To  participate  in  a  campus-based 
program  in  the  1986-87  award  year,  an 
institution  must  mail  or  hand  deliver  its 
"Request  for  Institutional  Eligibility  for 
Programs"  form  to  the  address  indicated 
below  on  or  before  January  17, 1986. 

Applications  Delivered  by  Mail.  An 
institutional  eligibility  application 
delivered  by  mail  must  be  addressed  to 
the  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
DEAE/OHEP/OPE,  400  Maryland 
avenue,  SW.,  Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S.  Postal 
Service  postmark;  (2)  A  legible  mail 
receipt  with  the  date  of  mailing  stamped 
by  the  U.S.  Postal  Service;  (3)  A  dated 
shipping  label,  invoice,  or  receipt  from  a 
commercial  carrier  (4)  Any  other  proof 
of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method  an  applicant  should 
check  with  its  local  post  ofCce. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Institutions  which  submit  eligibility 
applications  that  are  received  after  the 
closing  date  will  not  be  considered  for 
funding  under  the  campus-based 
programs  for  award  year  1986-87. 

Applications  Delivered  by  Hand.  An 
institutional  eligibility  application  that  is 


hand-delivered  must  be  taken  to  the  U.S. 
Department  of  Education,  Application 
Control  Center  (ACC),  Room  3633, 
Regional  Office  Building  3,  7th  &  D 
Streets,  SW.,  Washirijgton,  D.C.  The 
Application  Control  Center  will  accept 
hand-delivered  applications  between 
8:00  a.m.  and  4:30  p.m.  (Eastern 
Standard  Time)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays.  An 
application  for  the  1986-87  award  year 
eligibility  that  is  hand-delivered  will  not 
be  accepted  after  4:30  p.m.  on  the 
closing  date. 

Supplementary  Information.  Under 
the  three  campus-based  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  higher  education.  The 
Secretary  will  not  allocate  funds  under 
the  campus-based  programs  in  award 
year  1986-87  to  any  currently  ineligible 
institution  unless  the  institution  files  its 
"Request  for  Institutional  Eligibility  for 
Programs"  form  (ED  Form  1059)  by 
January  17, 1986.  If  the  institution 
submits  its  institutional  eligibility 
application  after  the  closing  date,  the 
Secretary  will  use  this  application  in 
determining  the  institution's  eligibility  to 
participate  in  the  campus-based 
programs  beginning  with  the  1987-88 
award  year. 

Ineligible  institutions  include: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary. 

(2)  A  location  of  an  eligible  institution 
that  was  not  included  in  the 
Department's  eligibility  certification  but 
has  been  included  on  the  institution's 
Fiscal-Operations  Report  and 
Application  to  Participate  (FISAP). 

(3)  A  branch  campus  that  is  currently 
part  of  an  eligible  institution  but  has 
filed  its  own  FISAP  and  is  seeking 
eligibility  as  a  separate  institution  of 
higher  education.  (ED  Form  1059,  OMB 
#1840-0098,  Approved  through  January 
31, 1986) 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  form  "Request  for  Institutional 
Eligibility  for  Programs"  (ED  Form  1059) 
should  not  be  confused  with  the  FISAP 
(ED  Form  646-1)  that  institutions  were 
required  to  sumbit  by  October  4, 1985,  in 
order  to  receive  funds  under  the 
campus-based  programs  for  the  1986-87 
award  year. 

Applicable  Regulations.  The  following 
regulations  apply  to  the  campus-based 
programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  National  Direct  Student  Loan 
Program,  34  CFR  Part  674. 

(3)  College  Work-Study  Program,  34 
CFR  Part  675. 
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(4)  Supplemental  Educational 
Opportunity  Grant  Program.  34  CFR  Part 
676. 

For  Further  Information  Contact.  For 
information  concerning  designation  of 
eligibility,  contact  Dr.  Morris  L.  Brown, 
Director,  Division  of  Eligibility  and 
Agency  Evaluation,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  (Mail  Stop  3329,  ROB-3), 
Washington,  D.C.  20202.  Telephone  (202) 
245-9703. 

For  technical  assistance  concerning 
the  FISAP  and/or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Robert  R.  Coates, 
Chief,  Campus-Based  Programs  Branch, 
Division  of  Program  Operations,  400 
Maryland  Avenue,  SW.,  f Mail  Stop  4621, 
ROB-3),  Washington,  D.C.  20202. 
Telephone:  (202)  245-2320. 

(20  U.S.C.  1087  et.  seq.;  42  U.S.C.  2751  et.  seq.\ 

and  20  U.S.C.  1070b  et.  seq. 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.038,  National  Direct  Student  Loans;  84.033, 

College  Work-Study  Program;  and  84.007, 

Supplemental  Educational  Opportunity 

Grant) 

Dated:  December  5, 1985. 
C.  Ronald  Kimberling, 
Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  85-29471  Filed  12-11-85;  8:45  am) 

BILLING  COOC  4000-02-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration  . 

[ERA  Docket  No.  85-32-NG] 

El  Paso  Gas  Marlteting  Co.;  Application 
To  Import  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 

Administration. 

ACTION:  Notice  of  application  to  import 

natural  gas  from  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  25, 1985,  of  an  application 
from  El  Paso  Gas  Marketing  Co.  (El  Paso 
Gas),  to  import  on  a  blanket  basis  a 
maximum  of  400,000  Mcf  of  Canadian 
natural  gas  per  day.  El  Paso  proposes  to 
purchase  a  daily  amount  of  up  to  200,000 
Mcf  of  gas  from  Northridge  Petroleum 
Marketing.  Inc.  (Northridge)  with  the 
remaining  200,000  Mcf  to  be  supplied  by 
various  unspecified  Canadian  suppliers 
from  British  Columbia.  The  gas  will  be 
resold  on  a  short-term  spot  basis 
primarily  to  customers  currently  served 
by  El  Paso's  parent  firm.  El  Paso  Natural 
Gas  Company  (EPNG). 


The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  conunents  are  to  be  filed  no 
later  than  4:30  p.m.,  January  13, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olga  T.  Ronkovich,  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Avenue  SW., 
Washington.  D.C.  20585,  (202)  252- 
9482 
Diane  ].  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585.  (202)  252- 
6667 

SUPPt^MENTARY  INFORMATION:  On 

November  25, 1985,  El  Paso  filed  an 
application  for  blanket  authorization  to 
import  up  to  400,000  Mcf  of  Canadian 
natural  gas  per  day  for  a  two-year 
period  beginning  on  the  date  of  first 
delivery.  As  proposed.  El  Paso  will 
purchase  half  of  the  gas  from  Northridge 
under  a  sales  agreement  dated  October 
29, 1985,  and  the  remainder  from 
Canadian  suppliers  yet  to  be  designated 
by  £1  Paso.  The  gas  will  be  sold  on  a 
short-term  and  spot  basis  primarily  to 
customers  currently  served  by  EPNG. 

El  Paso  states  that  the  agreement  with 
Northridge  for  the  purchase  of  200,000 
Mcf  per  day  is  intended  to  be  effective 
for  an  initial  two-year  term  and  will  be 
automatically  renewed  for  successive 
two-year  terms  unless  terminated  in 
writing  by  either  party.  El  Paso  states 
that  the  agreement  contains  a  pricing 
mechanism  to  establish  piirchase  prices 
competitive  with  domestic  gas  acquired 
by  El  Paso  for  resale  in  the  spot  market. 
Purchase  price  levels  under  the 
agreement  are  to  be  established 
incrementally  on  a  net-back  basis.  The 
purchase  price  for  each  increment  of 
imported  gas  acquired  to  resell  to  spot 
market  customers  will  be  established  by 
reference  to  El  Paso's  sales  price  for 
such  volumes,  subject  to  a  price  floor 
equal  to  the  higher  of  the  then-effective, 
applicable  border  price  established  for 
gas  exports  by  the  Canadian 
government  or  the  then-current  lowest 
published  price  paid  for  gas  sold  by  El 
Paso  in  spot-market  sales  delivered  at 
the  inlet  of  EPNG's  interstate 
transmission  system,  less  transportation 
costs  from  the  points  of  importation  to 
the  EPNG  system. 


El  Paso  will  transact  individual 
arrangements  to  acqtiire  up  to  200,000 
Mcf  of  gas  per  day  in  addition  to  those 
supplies  from  Northridge.  They  will  be 
purchased  from  reliable  gas  producers  in 
British  Columbia  at  negotiated  prices 
which  will  be  competitive  with  domestic 
suppUers,  utilizing  net-back  pricing 
formulae  comparable  to  that  included  in 
the  Northridge  agreement. 

El  Paso  proposes  to  make  regular 
quarterly  reports  to  the  ERA  on  all 
purchase  and  sales  transactions  made 
under  the  requested  blanket 
authorization.  The  total  volume  of 
imports  involved  in  all  transactions 
under  the  primary  term  of  the  proposed 
authorization  could  be  as  high  as  240 
Bcf. 

El  Paso  asserts  that  no  new  pipeline 
facilities  will  be  required  in  order  to 
import  the  gas.  The  points  of  importation 
under  the  Northridge  agreement  will  be 
Kingsgate,  British  Columbia  and 
Emerson,  Manitoba.  Transportation  for 
the  Northridge  volumes  will  be  pro\^ded 
by  Pacific  Gas  Transmission  Company 
and  other  pipeline  facilities  to  EPNG's 
system  which  would  complete  the 
ultimate  delivery  of  gas.  'The  point  of 
importation  for  gas  purchased  fr^m  El 
Paso's  other  suppliers  will  be  at  the 
interconnection  of  facilities  owned  by 
Westcoast  Transmission  Company,  Ltd. 
and  Northwest  Pipeline  Corporation 
near  Somas,  Washington. 

In  support  of  its  application.  El  Paso 
Gas  asserts  that  the  gas  will  be 
imported  at  rates  which,  when 
delivered,  will  be  competitive  *vith 
available  domestic  gas  supplies. 

The  decision  on  this  appUcation  will 
be  made  consistent  with  ^e  Secretary 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
The  objective  of  this  policy,  is  to  free 
commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-seller  negotiation. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
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wishing  to  become  1 1  party  to  the 
proceeding  and  to  h  ive  written 
comments  considen  d  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  moti  )n  to  intervene  or 
notice  of  interventio  n,  as  applicable. 
The  filing  of  a  protei  it  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  pari  y  to  the  proceeding 
although  protests  an  d  comments 
received  ftt)m  persofis  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  o*  the  application. 
All  protests,  motioni  to  intervene, 
notices  of  intervention,  and  *vritten 
conunents  must  meet  the  requirements 
that  are  specified  byjthe  Natural  Gas 
Division.  Office  of  piels  Programs. 
Economic  Regulatoi4  Administration, 
Room  GA-076-A.  RG-23.  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DjC.  20585.  They  must 
be  filed  no  later  thail  4:30  p.m.,  January 
13.1988. 

The  Administrator  intends  to  develop 
a  decisional  record  an  the  application 
through  responses  to  the  notice  by 
parties,  including  the|  parties'  written 
comments  and  repliefe  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  pacts  and  issues.  A 
party  seeking  intervefition  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  cbnference.  or  a 
trial-type  hearing.  Arkr  request  to  file 
additional  written  comments  should 
explain  why  they  arelnecessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  representation  isl needed.  Any 
request  for  a  conferer  ce  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  o£  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  pai  ty  requests 
additional  procedure*  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  includ:  ng  the  application 
responses  filed  by  pai  lies  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590..316. 

A  copy  of  El  Paso  G  as's  application  is 
available  for  inspectic  n  and  copying  in 
the  Natural  Gas  Divis  on  Docket  Room. 
GA-076-A.  at  the  abo  /e  address.  The 


docket  room  is  open  between  the  hours 
of  8.-00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  D.C.  on  December  6, 
1985. 

Roberi  L  Davies, 

Acting  Director.  Officeof  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  85-29497  Filed  12-11-85;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP86-209-000  et  aL] 

ANR  Pipeline  Co.  et  al.;  Natural  Gas 
Certificate  Filings 

December  6, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

[Docket  No.  CP86-2O9-00OJ 

Take  notice  that  on  November  18. 
1985  ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit  Michigan 
48243  (Applicant)  filed  in  Docket  No. 
CP88-209-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  ANR  to  provide  a 
transportation  service  on  behalf  of 
Texas  Eastern  Transmission 
Corporation  (TETCO),  all  as  more  fiilly 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  provide  a 
transportation  service  to  assist  TETCO 
in  effectuating  receipt  of  the  natural  gas 
TETCO  proposes  to  purchase  from  Arco 
Oil  an  Gas  Company  (Arco)  in  Ship 
Shoal  Block  178.  offshore  Louisana. 
Pursuant  to  the  letter  agreement  dated 
October  23. 1985,  between  ANR  and 
TETCO.  ANR  states  that  it  has  agreed  to 
receive  the  equivalent  of  up  to  10.000  dt 
equivalent  of  natural  gas  per  day  at  the 
interconnection  of  ANR's  offshore 
system  and  a  lateral  pipeline 
constructed  by  Arco  to  connect  the 
Block  178  production  platform  to  ANR's 
facilities.  ANR  states  it  would  transport 
and  make  deliveries  of  gas  onshore. 
reduce  by  one  percent  for  fuel  use.  to 
TETCO  at  an  existing  interconnection 
between  the  pipeline  systems  of  TETCO 
and  ANR  located  in  St.  Landry  Parish. 
Louisiana.  As  consideration  for 
providing  the  service.  TETCO  has 
agreed  to  pay  ANR  14.3  cents  for  each  dt 
redelivered  to  it  at  the  existing 
interconnection. 

Comment  date:  December  27. 1985,  in 
accordance  with  Standard  Paragraph  F 
At  the  end  of  this  notice. 


2.  Black  Marlin  Pipeline  Company 

[Docket  Nos.  CP75-93  (Remand)  and  CP75- 
93-007  (Remand)) 

Take  notice  that  on  October  30. 1985, 
Black  Marlin  Pipeline  Company  (Black 
Marlin),  P.O.  Box  1188.  Houston.  Texas 
77001.  and  Union  Carbide  Corporation 
(Union  Carbide).  Old  Ridgebury  Road. 
Danbury.  Connecticut  06817 
(Petitioners),  filed  in  Docket  Nos.  CP75- 
93  (Remand)  and  CP75-93-007  (Remand) 
a  petition  to  amend  the  Commission's 
Order  Approving  Settlement  Agreement 
(settlement  order)  issued  January  29, 
1981,  and  a  certificate  order  issued 
March  30. 1981.  granting  authorization 
for  Black  Marlin  to  implement  the 
settlement  order.  Petitioners  state  that 
their  petition  is  being  filed  with  the 
concurrence  of  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco).  the 
purchaser  of  the  natural  gas  under  the 
settlement  and  certificate  orders. 
Petitioners'  proposals  are  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioners  state  that,  under  the 
orders.  Black  Marlin  is  obligated  to  sell 
and  deliver  to  Transco  25  percent  of  the 
gas  produced  by  Shell  Oil  Company 
(Shell)  bom  the  Den  Field,  offshore.  Gulf 
of  Mexico,  and  sold  to  Union  Carbide. 
Petitioners  also  state  that  Transco  is 
obligated  either  to  purchase  such  gas  at 
the  same  wellhead  price  that  Shell 
charges  Union  Carbide  or.  alternatively, 
to  terminate  the  Black  Marlin/Transco 
agreement  for  sale  and  purchase  of  such 
gas  (agreement).  The  petition  notes  that 
deliveries  of  gas  were  temporarily 
interrupted  for  operational  reasons  as  of 
February  4. 1983.  and  that  when 
deliveries  could  be  resumed  Transco 
declined  to  take  the  gas  due  to 
worsening  market  conditions  and  the 
fact  that  Shell  and  Union  Carbide  had 
renegotiated  the  wellhead  price, 
increasing  it  to  $3.42  per  Mcf  as  of 
February  1983.  In  these  circumstances, 
rather  than  requiring  Transco  either  to 
pay  for  such  gas  at  uneconomic  levels  or 
alternatively  requiring  Transco  to 
terminate  the  agreement  altogether, 
Petitioners  state  that  Black  Mariin  and 
Transco  have  renegotiated  the 
agreement  to  give  Transco  a  one-time 
opportunity  to  resume  its  purchase  of 
then-current  Den  Field  gas  production 
whenever  Transco  determines,  in  its 
sole  discretion,  that  it  can  receive,  pay 
for.  and  market  such  production  at  the 
wellhead  price  level  then  being  charged. 
Subject  to  Transco's  right  to  resume 
such  purchases,  Petitioners  request  the 
Commission  to  modify  the  settlement 
order  and  certificate  order  to  authorize 
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the  termination  of  the  obligations  of 
Union  Carbide  and  Black  Marlin  to  sell 
and  deliver  Den  Field  production  for 
resale. 

Comment  date:  December  27. 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

S.  Consolidated  System  LNG  Company, 
Consolidated  Gas  TransmissioD 
Corporatioii 

(Docket  No.  CP8&-2O8-O0OI 

Take  notice  that  on  November  18, 
1985.  Consolidated  System  LNG 
Company  (Consolidated  LNG)  and 
Consolidated  Gas  Transmission 
Corporation  (Consolidated 
Transmission),  445  West  Main  Street. 
Clarksburg.  West  Virginia  26301.  filed  in 
Docket  No.  CP86-208-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  an  order  permitting  the 
abandonment  and  transfer  of  certain 
natural  gas  pipeline  and  related  and 
appurtenant  facilities  by  Consolidated 
LNG  to  Consolidated  Transmission,  and 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
acquisition  and  the  operation  of  such 
facilities  in  interstate  commerce  by 
Consolidated  Transmission,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Consolidated  LNG  seeks 
authorization  to  abandon  by  sale  to 
Consolidated  Transmission  its  wholly- 
owned  Line  No.  PL-1  and  related 
facilities,  consisting  primarily  of  109.8 
miles  of  30-inch  transmission  pipeline, 
extending  from  its  southern  terminus  at 
Loudoun,  in  Loudoun  County.  Virginia, 
through  Virginia,  Maryland  and 
Pennsylvania  to  its  northern  terminus  at 
Peruiack  in  Juniata  County. 
Pennsylvania.  Consolidated  LNG  states 
that  the  subject  facilities  were 
constructed  by  Consolidated  LNG  for 
use  in  a  liquefied  natural  gas  (LNG) 
project  originally  authorized  by  the 
Commission  in  Opinion  Nos.  622  and 
622-A.  Consolidated  LNG  indicates  that 
the  facilities  have  been  idle  since  the 
termination  of  deliveries  of  LNG  in 
December  1980.  except  for  their 
occasional  use  in  rendering  short-term 
transportation  services,  which 
terminated  in  June  1983. 

Consolidated  Transmission  seeks 
authorization  to  acquire  the  subject 
facilities  and  operate  them  in  its  natural 
gas  business.  Consolidated 
Transmission  states  that  the  facility 
acquisition  would  take  place  at  a 
mutually  agreeable  date  following  the 
receipt  of  all  necessary  regulatory 
approvals  Consolidated  Transmission 


states  further  that  it  would  pay 
Consolidated  LNG  the  net  book  value 
for  the  facilities,  estimated  to  be 
$35,555,654.86  as  of  March  31, 1987. 
Consolidated  Transmission  proposes  to 
utilize  the  facilities  to  render  firm,  long- 
term  sale  and  transportation  services  for 
Baltimore  Gas  and  Electric  Company 
and  Washington  Gas  Light  Company,  as 
proposed  in  its  application  in  Docket 
No.  CP85-766-000,  flled  August  2. 1985. 
No  new  facilities,  sales  or  services  are 
proposed  in  the  subject  application. 

Comment  date:  December  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Colorado  Interstate  Gas  Company, 
Ralston  Processing  Associates,  Inc. 

(Docket  No.  CP8&-167-000J 

Take  notice  that  on  November  1. 1985. 
Colorado  Interstate  Gas  Company 
(GIG).  Post  Office  Box  1087.  Colorado 
Springs.  Colorado  80944,  and  Ralston 
Processing  Associates,  Inc.  (RPA),  P.O. 
Box  18348,  Capital  Hill  Station,  Denver, 
Colorado  80218,  (Applicants)  filed  in 
Docket  No.  CP8&-167-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  by  GIG,  the  exchange  of 
natural  gas  by  Applicants,  and  a  request 
for  a  waiver  of  any  reporting 
requirements  which  might  otherwise  be 
required  of  RPA  as  a  result  of  the 
proposed  exchange,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicants  propose  thi  exchange  of 
plant-reduction  volumes  of  natural  gas 
with  certain  replacement  volumes  of 
natural  gas  as  agreed  upon  under  a  gas 
processing  agreement,  dated  October  31. 
1985,  between  Applicants.  It  is  asserted 
that  GIG  would  initially  deliver  up  to 
8.000  Mcf  of  natural  gas  per  day  to  RPA 
for  processing  by  RPA  at  its  Oregon 
Basin  plant  in  Park  County,  Wyoming.  It 
is  further  asserted  that  the  residue 
volumes,  approximately  7,000  Mcf  per 
day,  would  be  redelivered  to  CIG  at  the 
outlet  of  RPA's  plant.  It  is  proposed  that 
RPA  would  redeliver  to  CIG 
replacement  volumes  of  gas  thermally 
equivalent  to  the  fuel  and  shrinkage 
volumes  retained  by  RPA. 
approximately  1,000  Mcf  per  day.  at  an 
existing  interconnection  with  the 
McClave  gasoline  plant  and  CIG's 
facilities  in  Kiowa  County.  Colorado, 
and  other  mutually  agreeable  points. 

In  order  to  deliver  the  natural  gas  to 
be  processed  by  RPA.  CIG  proposes  the 
construction  and  operation  of  a  4-inch 
side  tap  on  CIG's  facilities  which 


interconnect  with  the  facilities  of 
Colorado  Transmission  Company  in 
Park  County,  Wyoming,  and  the 
construction  and  operation  of  a  4-inch 
measuring  facility.  It  is  asserted  that 
RPA  would  construct  and  operate  a  6- 
inch,  4-mile  gathering  line  which  would 
connect  CIG's  proposed  tap  with  its 
Oregon  Basin  plant.  It  is  asserted  that 
the  proposed  gathering  line  would  be 
non-jurisdictional  under  section  1(b)  of 
the  NgA.  In  order  to  accept  the  residue 
volumes  from  the  Oregon  Basin  plant, 
CIG  requests  autl^ority  to  relocate  and 
expand  its  existing  Planet  meter  station 
located  at  the  tailgate  of  RPA's  Oregon 
Basin  plant.  It  is  estimated  that  the  cost 
for  the  facilities  to  be  built  by  CIG 
would  be  approximately  $151,200.  This 
cost  would  be  financed  by  funds  on 
hand,  it  is  stated. 

In  order  to  redeliver  thermally 
equivalent  volumes  replacing  the  plant 
volume  reduction,  RPA  requests  a 
limited  jurisdiction  certificate 
authorizing  RPA  to  have  natural  gas 
delivered  to  CIG  in  Kiowa  County, 
Colorado.  Additionally,  BPA  seeks 
blanket  authority  to  add  or  delete 
redelivery  points  to  CIT  as  mutually 
agreed  upon.  The  proposed  redelivery  of 
replacement  gas  would  be  without 
charge  by  either  party,  it  is  stated.  RGA 
further  requests  for  the  Commission  find 
that  RPA's  proposed  limited  jurisdiction 
certificate  would  be  confined  to  the 
proposed  exchange  with  CIG  and  that 
RPA's  other  operations  including  the 
processing  and  gathering  of  natural  gas 
to  its  plant  would  be  exempt  from  the 
provisions  of  the  NGA  and  the 
Co^imission's  Regulations.  Finally,  RGA 
requests  a  waiver  with  respect  to  any 
provisions  pursuant  to  the  Commission's 
Uniform  System  of  Accounts  or  any 
other  reporting  requirements  which 
otherwise  would  apply  to  RGA. 

The  agreement  provides  that 
Applicants  would  share  in  the  revenues 
from  the  sale  of  the  liquid  hydrocarbon 
products:  CIG  would  receive  25  percent 
of  the  new  profits  during  the  period  prior 
to  recovery  of  RPA's  investment  in  the 
proposed  6-inch  gathering  line  and  a 
cryogenic  processing  unit  to  be  placed 
into  its  Oregon  Basin  plant;  afterwards 
CIG's  share  of  the  net  profits  would 
increase  to  forty  percent,  it  is  alleged.  It 
is  also  asserted  that  all  risk  of  loss 
would  be  borne  by  RPA. 

Comment  date:  December  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP86-llfr-000] 

Take  notice  that  on  October  31, 1965, 
Colorado  Interstate  Gas  Company 
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(QG).  P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944.  Tiled  b  Docket  No. 
CP96-118-000  an  app|cation  pursuant  to 
section  7  of  the  Natur^il  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  ThejGates  Rubber 
Company  (Gates)  andlfbr  permission 
and  approval  to  abandon  such  service, 
all  as  more  fully  set  fdrth  in  the 
application  which  is  en  file  with  the 
CommisstoD  and  open  to  public 
inspection. 

CIG  proposes  to  tri  ^    . 
Mcf  of  natural  gas  per  day  on  an 
inteiTuptible  basis  for  Gates  pursuant  to 
a  gas  transportation  agreement  dated 
August  1. 1983.  as  am^ded.  It  is  stated 
that  the  gas  would  be  delivered  to  CIG 
for  Gates'  account  by  jM/illiston  Basin 
Interstate  Pipeline  Coi 
Basin)  at  a  point  of  ini 
between  CIG  and  Wi 
Park  County,  Wyomii 
that  it  would  then  redeliver  thermally 
equivalent  volumes,  lebs  fuel  gas  and 
unaccounted-for  gas.  t^  Public  Service 
Company  of  Colorado  (PSCo)  for  Gates' 
account  at  an  existing  Interconnection 
between  CIG  and  PSC^  in  Adams 
County,  Colorado. 

GIG  proposes  to  change  Gates  for  the 
transportation  service  JM.29  cents  per 
Mcf  of  natural  gas,  inclusive  of  the  1.25- 
cent  Gas  Research  Institute  funding  fee. 
It  is  stated  that  this  ratje  is  set  forth  in 
CIG's  Rate  Schedule  EUS-I.  CIG's  FERC 
Gas  Tariff,  Original  Vdlume  No.  1. 

CIG  states  that  untilloctober  31, 1985, 
it  had  been  transportiiK  this  gas  for 
Gates  pursuant  to  bla^et  authorization 
granted  to  QG  in  DocUet  No.  CP83-21- 
000  and  pursuant  to  Suppart  F  of  Part 
157  of  the  Conunissionv  Regulations. 

CIG  further  states  th^t  no  new 
facilities  are  necessary  for  this  proposed 
service  and  that  the  service  would 
terminate  October  31,  ^987. 

Comment  date:  Dec4nber  27. 1985.  in 
accordance  with  Stanc^ard  Paragraph  F 
at  the  end  of  this  notic*. 

6.  Columbia  Gulf  T^-an^nission 
Company  I 

[Docket  Na  CP86-lSO-oaH 

Take  notice  that  on  I  lovember  1, 1985, 
Columbia  Gulf  Transm  ssion  Company 
(Columbia  Gulf),  3805  ^  Vest  Alabama 
Avenue,  Houston.  Texa  s  77027,  filed  in 
Docket  No.  CP86-150-C  »  a  request 
pursuant  to  S  157.205  o:  the 
Commission's  Regulatii  ns  under  the 
Natural  Gas  Act  (18  CF  1 157.205)  for 
authorization  to  transp(  irt  natural  gas  on 
behalf  of  COming  Glasc  Works  under 
the  certificate  issued  in  Docket  No. 
CP83-«96-«)0.  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 


set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  proposes  to  transport 
up  to  2.8  billion  Btu  equivalent  of  natural 
gas.  less  retainage,  on  behalf  of  Coming 
Glass  Works  through  the  later  of  any 
extension  of  the  existing  authority  to 
transport  under  S  157.209  of  the 
Commission  Regulations,  and/or  such 
period  of  time  established  by  the 
Commission  in  the  final  rule  issued  in 
Docket  No.  RM85-1-000,  up  to  the  end  of 
the  term  of  the  transportation 
agreement.  Columbia  Gulf,  it  is  said, 
would  receive  the  gas  in  Louisiana  from 
United  Gas  Pipe  Line  Company  (United) 
and  would  deliver  the  gas  to  Columbia 
Gas  Transmission  Corporation  for 
redelivery  to  Columbia  Gas  of 
Pennsylvania.  Inc.  (CPA).  the 
distribution  company  serving  Coming 
Glass  Works.  It  is  indicated  that 
Coming  Glass  Works  would  purchase 
this  gas  from  Energy  Management.  Inc. 
(EMI),  to  be  used  as  boiler  fuel  and 
process  gas  in  its  plant  in'Charleroi, 
Pennsylvania. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  imaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky— 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth,  MississiiJ^i.  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

It  is  also  explained  that  Columbia 
Gulf  has  not  released  any  gas  supplies 
of  EMI  and  that  the  price  charged  to 
Coming  Glass  Works  under  the  gas 
purchase  contract  would  not  exceed  the 
appHcable  maximum  lawful  price. 

Comment  date:  January  21, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP88-148-000) 

Take  notice  that  on  November  1, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCorkle  Avenue,  BE., 
Charleston,  West  Virginia  25314.  filed  in 
Docket  No.  CP86-148-O00  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  General  Refactories  Company 


(General  Refactories)  under  the 
certificate  issued  in  Docket  No.  CPB3- 
76-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  CommissicHi  and  open  to  public 
inspection. 

Columbia  Transmission  proposes  to 
transport  up  to  800  million  Btu 
equivalent  of  natural  gas  pet  day  on 
behalf  of  General  Refactories  through 
the  later  of  any  extension  of  the  existing 
authority  to  transport  under  S  157.209  of 
the  Commission  Regulations,  and/or  in 
the  event  Columbia  Transmission  files  a 
statement  of  notification  pursuant  to 
§  284.223(g)  of  the  Commission's 
Regulations  and  thereafter  files  for  a 
blanket  certificate  unde  i  284.221  of  the 
Commission's  Regulations,  such  period 
of  time  as  may  be  established  by  the 
Commission  in  any  final  rule  issued  in 
Docket  No.  RM85-1-000.  up  to  the  end  of 
the  term  of  the  transportation 
agreement.  Columbia  Transmission 
would  redeliver  gas  to  the  Inland  Gas 
Company  (Inland),  the  local  distributor 
serving  General  Refactories'  plant  in 
Hitchins,  Kentucky,  it  is  explained.  It  is 
also  stated  that  Columbia  Transmission, 
which  is  acting  as  agent  for  the 
producer,  J.D.  Drilling  Company,  has  not 
released  gas  for  such  sale  to  General 
Refactories. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  set  forth 
in  the  Rate  Schedule  T-2  of  its 
transportation  service:  gas  received 
fi-om  Columbia  Gulf  at  Leach, 
Kentucky — 32.50  cents;  received  from 
receipt  points  other  than  Leach — 41.27 
cents  per  million  Btu;  and  retain  2.43 
percent  for  company — use  and 
unaccounted — for  gas.  In  addition. 
General  Refactories  is  being  charged  the 
current  General  R&D  Funding  Unit  of  the 
Gas  Research  Institute  for  all  quantities 
transported  under  the  transportation 
arrangement. 

Comment  date:  January  21, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Columbia  Gas  Transmission 
Corporation,  Columbia  Gulf 
Transmission  Company 

(Docket  No.  CP86-a07-000) 

Take  notice  that  on  November  15, 
1985,  Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCoride  Avenue,  SE., 
Charleston,  West  Virginia  25314,  and 
Columbia  Gas  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama 
Avenue,  Houston.  Texas  77027 
(Applicants),  filed  in  Docket  No.  CP8&- 
207-000  a  request  pursuant  to 
S  S  157.205, 157.209,  and  284.223  of  the 
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Commission's  Regulations  under  Natural 
Gas  Act,  as  amended,  for  authority  to 
transport  natural  gas  on  behalf  of 
Chevron  U.S.A.,  Inc.  (Chevron],  under 
their  certificates  issued  in  Docket  Nos. 
CP83-76-000  and  CP83-496-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  as  amended,  all  as 
more  fully  set  forth  in  their  request  on 
nie  with  the  Commission  and  open  to 
public  inspection. 

Specincally,  Applicants  propose  to 
transport  up  to  1.3  billion  Btu  equivalent 
of  natural  gas  per  day  on  behalf  of 
Chevron  through  the  later  of  any 
extension  of  the  existing  authority  to 
transport  under  S  157.209  of  the 
Commission  Regulations,  and,  pursuant 
to  Columbia  Transmission's  filing  of  a 
statement  of  notification  pursuant  to 
§  284.223(g)  of  the  Regulations,  such 
period  of  time  established  by  the 
Commission  in  Order  No.  436  and 
appropriated  clarifications,  up  to  the 
end  of  the  term  of  the  transportation 
agreement  in  the  request  as  Exhibit  Z-1. 
It  is  explained  that  the  transportation 
contract  provides  that  Columbia  Gulf 
would  receive  the  quantities  at  existing 
points  of  interconnection  between  the 
facilities  of  United  Gas  Pipe  Line 
Company  and  Columbia  Gulf  at  Erath 
and  Olla,  Louisiana,  and  redeliver  to 
Columbia  Transmission  which  would 
redeliver  to  Cincinnati  Gas  and  Electric 
(CG&E)  for  ultimate  delivery  to  Chevron 
at  its  Fort  Bend,  Ohio  plant. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.24  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisana,  to  Kentucky — 
12.76  cents  per  dt  equivalent  of  gas  and 
retain  1.50  percent;  and  Corinth, 
Mississippi,  to  Kentucky — 6.38  cents  per 
dt  equivalent  of  gas  and  retain  0.75 
percent. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach,  Kentucky — 21.16  cents 
per  dt  equivalent  and  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
then  Leach,  Kentucky — 29.93  cents  per 
dt  equivalent  provided  the  volumes  are 
within  the  CG&E's  total  daily 
entitlements  (TDE).  However,  Columbia 
Transmission  states  it  would  charge 
32.50  centeper  dt  equivalent  for  gas  it 
received  from  Columbia  Gulf  at  Leach, 
Kentucky;  and  41.27  cents  per  dt 


equivalent  for  gas  received  from  receipt 
points  other  than  Leach,  Kentucky  if  the 
volumes  are  in  excess  of  CG&E's  TDE's. 
Columbia  Transmission  further  states  it 
would  retain  2.43  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas.  In  addition,  Columbia  Transmission 
states  it  would  collect  the  Gas  Research 
Institute  surcharge  for  all  quantities 
transported  under  the  transportation 
agreement. 

Applicants  estimate  average  day, 
peak  day  and  annual  volumes  of  1.3 
billion  Btu,  1.1.  billion  Btu  and  475 
billion  Btu,  respectively,  and  that  the  gas 
would  be  used  for  boiler  fuel  and 
process  gas  at  Chevron's  plant.  CG&E 
submitted  an  affidavit  indicating  it  has 
sufficient  capacity  on  its  system  to 
transport  the  gas  without  detriment  to 
its  existing  customers.  Applicants  also 
included  an  affidavit  from  Chevron's 
supplier.  EnTrade  Corporation, 
indicating  the  gas  to  be  transported  was 
not  committed  or  dedicated  to  interstate 
commerce  prior  to  November  8, 1978, 
and  that  the  sales  price  would  not 
exceed  the  maximum  lawful  price 
permissible  under  the  Natural  Gas 
Policy  Act  of  197a 

Applicant  also  request  flexible 
authority  to  add  or  delete  sources  of 
supply  and  receipt  points  if  such  altered 
service  is  on  behalf  of  the  same  end-user 
at  the  same  end-user  location  and  would 
be  within  the  maximum  daily  and 
annual  volumes  authorized  therein. 
Within  30  days  of  the  addition  or 
deletion  of  any  gas  suppliers  and/or 
receipt  points,  Applicants  indicate  that 
they  would  file  certain  information  in 
this  docket,  where  applicable  to  the 
changes  in  service. 

Comment  date:  January  21, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  El  Dorado  Interstate  Transmission 
Company 

[Docket  No.  CP86-205-000] 

Take  notice  that  on  November  14, 
1985,  El  Dorado  Interstate  Transmission 
Company  (Applicant],  950  One  Energy 
Square.  Dallas  Texas  75206,  filed  in 
Docket  No.  CP8&-2Q5  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
pipeline  and  related  facilities  and  the 
transportation  of  up  to  520,000  Mcf  of 
natural  gas  per  day  for  others  through 
such  facilities,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  ope",  for  public 
inspection. 


Applicant  states  that  it  is  a  general 
partnership  organized  under  the  laws  of 
the  State  of  Delaware  by  PGC  Interstate 
Transmission  Company,  a  wholly- 
owned  subsidiary  of  Lear  Petroleum 
Company,  and  TransCanada  Pipelines 
El  Dorado  Ltd.,  a  whoUy-owned 
subsidiary  of  TCPL  Resources  U.S.A. 
Ltd.,  each  of  which  would  initially  own 
a  50  percent  interest  in  the  partnership^ 
It  is  explained  that  TCPL  Resources 
U.S.A.  Ltd.  is  controlled  by 
TransCanada  Pipelines  Limited,  a 
Canadian  corporation. 

Applicant  requests  authorization  to 
render  a  transportation  service  for 
contract  shippers  engaged  in  enhanced 
oil  recovery  (EOR)  and/or  cogeneration 
operations  in  Kern  County,  California. 
Applicant  also  requests  authorization  to 
construct  and  operate  certain  pipeline, 
measurement  and  other  related  facilities 
which  would  be  required  to  enable 
Applicant  to  render  the  proposed 
transportation  services. 

Applicant  proposes  to  construct  and 
operate  381  miles  of  pipeline  and  related 
facilities  in  order  to  transport  gas  from 
Topock,  Arizona,  to  eleven  delivery 
points  near  Bakersfield,  California. 
Applicant's  proposed  project  consists  of 
a  mainline,  a  receipt  lateral  and  two 
delivery  laterals.  It  is  explained  that  the 
north  receipt  lateral  consists  of 
approximately  16.5  miles  of  24-inch 
diameter  pipeline  extending  from  near 
Oatman,  Arizona,  to  a  point  of 
interconnection  with  the  pipeline 
facilities  of  El  Paso  Natural  Gas 
Company  in  Topock,  Arizona,  and  that 
the  mainline  pipeline  consists  of 
approximately  255.7  miles  of  42-inch 
diameter  pipline  extending  west  from 
Topock,  Arizona,  across  the  Colorado 
River  to  a  point  approximately  4  miles 
south  of  Arvin,  California,  in  the  San 
Joaquin  Valley  in  central  CaUfomia. 
AppUcant  states  that  at  this  location,  the 
mainline  is  divided  into  two  delivery 
laterals.  Applicant  explains  that  the  east 
delivery  lateral  consists  of 
approximately  26.4  miles  of  30-inch 
diameter  pipeline  and  approximately  9.4 
miles  of  12.75-inch  diameter  pipeline 
extending  from  the  mainline  pipeline 
system  to  points  near  the  Kern  Front  Oil 
Field,  approximately  10  miles  north  of 
Bakersfield,  California,  and  that  the 
west  delivery  lateral  consists  of 
approximately  47.7  miles  of  30-inch 
diameter  pipeline  and  approximately 
20.9  miles  of  24-inch  diameter  pipeline 
extending  from  the  mainline  pipeline 
system  to  a  point  near  the  Kern  Ridge 
Oil  Field,  north  and  west  of  Bakersfield. 
California.  This  lateral  also  includes 
approximately  3.9  miles  of  8.625-inch 
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operations.  Additionally,  it  is  said  that 
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identified  their  initial  gas  requirements 
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The  shippers  estimat^  their  need  for  gas 

to  equal  or  exceed  approximately 

1,000.000  Mcf  per  dayfby  the  mid  1990s. 

Applicant  states  that  jthe  capactiy  of  the 

proposed  system  is  5: 

without  the  use  of  co 

with  the  addition  of 

station,  system  capa 

increased  to  1.05  billion  cubic  feet  of  gas 

per  day.  | 

Applicant  states  thit  sufficient 
supplies  of  natural  gaa  exist  in  Canada 
to  meet  the  needs  of  tfce  EOR  operators 
in  Kem  Coimty,  Cahftimia.  Information 
is  provided  concerning  the  gas  supplies 
of  Columbia  Gas  Development  of 
Canada  Ltd..  Westc 
Company  Limited. 
PipeLines.  Ltd.  Applii 
that  its  proposed  sysi 
the  increased  utilizat 
capacity  on  several  existing 
transmission  systemsi  throughout  the 
United  States  which  aould  represent  a 
substantial  savings  tc  the  customers  on 
those  systems. 

Applicant  states  \hi  it  the  proposed 
transportation  servia  s  are  based  upon 
the  terms  and  conditi  ms  of  the  pro 
forma  tariff  containec  in  Exhibit  P.  It  is 
stated  that  the  tariff  i ;  submitted  for 
illustrative  purposes  <  inly.  The  proposed 
transportation  services  would  be 
rendered  for  fifteen  ytars,  it  is 
submitted.  Applicant  states  its  firm 
transportation  rate  ur  der  Rate  Schedule 
T-I  would  consist  of  i  monthly  demand 
charge  of  $8.5007  per  million  Btu  and  a 
commodity  charge  of  $.1196  per  million 
Btu.  Apphcant  also  pi  Dposes  to  offer  a 
best-efforts  service  to  the  finn 
transportation  shippe  -s  at  rates  set  forth 
in  Rate  Schedule  A04l 

Apphcant  states  thiif  the  estimated 
cost  of  the  proposed  f  ipeline  and 
related  facilities  (including  a  minimum 
of  13  meter  stations)  i  i  approximately 
281  million  dollars,  w  lich  cost  would 
initially  be  financed  i  s  set  forth  in 
Exhibit  L  of  the  applic  ation.  Exhibit  L 


St  Transmission 
I  TransCanada 
iant  further  states 
pm  can  result  in 
an  of  excess 
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indicates,  among  other  things,  that  25 
percent  of  the  project  would  be  financed 
with  equity  receiving  a  18  percent  return 
and  75  percent  with  debt  receiving  a  12.5 
percent  return. 

The  Notice  of  Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement  in 
Docket  Nos.  CP85-437-000  and  CP85- 
552-000,  issued  August  23, 1985, 
indicates  that  the  staff  of  the  FERC  has 
determined  that  approved  of  the  projects 
applied  for  in  those  dockets  would  be  a 
major  Federal  action  significantly 
affecting  the  equahty  of  the  human 
environment  The  notice  also  states  that 
the  Draft  Environmental  Impact 
Statement  (DEIS)  noticed  in  that 
documents  is  intended  to  analyze  the 
facilities  required  for  Applicant's 
proposal  together  with  those  proposed 
in  the  other  EOR  applications  analyzed 
in  that  DEIS. 

Comment  date:  December  17, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  EI  Paso  Natural  Gas  Company 

(Docket  No.  CP8e-197-000] 

Take  notice  that  on  November  8, 1985, 
El  Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492.  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP86-197-000 
an  application  piu^uant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  the  firm 
transportation  and  delivery  of  natural 
gas  in  interstate  commerce  to  points  of 
delivery  at  or  near  Arizona/Cafifomia 
border  and  at  other  existing  points  along 
its  system,  and  the  construction  and 
operation  of  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

El  Paso  proposes  to  offer  a  firm 
transportation  service  for  up  to  400,000 
Mcf  of  natural  gas  per  day.  This 
proposed  transportation  and  delivery 
service  would  be  performed  under  the 
terms  of  a  proposed  Rate  Schedule  T-3 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1-A.  It  is  explained  that  the 
proposed  Rate  Schedule  T-3  would  be 
available  to  anyone  who  desires  to  have 
volumes  transported  on  a  firm  basis,  but 
El  Paso  states  that  the  service  would  be 
used  primarily  by  enhanced  oil  recovery 
users  in  the  heavy  oil  fields  of  central 
Cahfornia.  El  Paso  states  that  the 
proposed  rates  schedule  provides  for  a 
reservation  charge,  a  commodity  charge, 
a  San  Juan  triangle  facilities  charge  and 
a  fuel  reimbursement  charge.  El  Paso 
also  states  that  if  its  system  capacity  is 
impaired  so  that  it  is  unable  to  meet 
both  its  firm  sales  and  firm 
transportation  requirements,  then 


available  capacity  would  be  shared  by 
both  on  a  pro  rata  basis. 

El  Paso  states  that  it  does  not  now 
have  the  available  pipeline  capacity  to 
effectuate  its  proposed  firm 
transportation  service.  It,  therefore, 
requests  authority  to  construct  and 
operate  approximately  19.8  miles  of  24- 
inch  pipeline  looping  segments  of  its 
Ignacio-to-BIanco  pipeline  and  San  Juan 
Mainline  pipeline  and  3,580  additional 
compressor  horsepower  at  its  existing 
Bondad  compressor  station.  El  Paso 
states  that  piping  modifications  at  its 
Wenden  compressor  station  would  also 
be  required.  The  proposed  loop  on  the 
Ignacio-to-BIanco  pipeline  would  consist 
of  14.6  miles  of  pipe,  with 
apypurtenances,  all  located  in  San  Juan 
County,  New  Mexico.  The  proposed  loop 
of  the  San  Juan  Mainline  would  consist 
of  5.2  miles  of  pipeline  and  appurtenant 
facilities  all  located  in  McKinley 
County,  New  Mexico.  El  Paso  estimates 
that  the  total  cost  of  its  proposed  facility 
modifications  to  be  $11,490,753.00  and 
states  that  such  cost  would  be  financed 
fi-om  internally  generated  funds. 

El  Paso  states  that  its  proposed 
facility  modifications  are  based  on  an 
assumption  that  it  would  receive  for  firm 
transportation  100,000  Mcf  of  natural  gas 
per  day  at  its  Ignacio,  Colorado,  receipt 
point  and  300,000  Mcf  of  natural  gas  per 
day  on  the  eastern  portion  of  its  system 
at  the  Keystone/Waha  receipt  points. 

In  addition  to  its  proposed  facility 
modifications.  El  Paso  incorporated  into 
its  application  two  additional 
engineering  studies.  One  of  the  studies 
assumed  that  all  volumes  to  be 
transported  on  a  firm  basis  would  be 
delivered  at  the  Keystone/Waha 
delivery  points.  It  is  explained  that 
under  that  case  it  would  need  only 
pipeline  modifications  at  the  Wenden 
compressor  station  estimated  to  cost 
$340,000.  The  other  case  is  said  to 
require  installation  of  93.8  miles  of  24,  30 
and  34-inch  loop  pipeline,  7,160 
compressor  horsepower,  and  certain 
other  facility  modifications  all  of  which 
are  estimated  to  cost  $62,388,000. 

Comment  date:  December  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Honeoye  Storage  Coqiotatioa 

(Docket  No.  CP80-277-003] 

Take  notice  that  on  November  1, 1985, 
Honeoye  Storage  Corporation 
(Honeoye),  c/o  Energy  Storage 
Ventures,  89  State  Street.  Boston. 
Massachusetts  02109,  filed  in  Docket  No. 
CP80-277-003  a  petition  to  amend,  as 
supplemented  on  November  5, 1985,  and 
on  November  21, 1985,  the  order  issued 
October  31, 1980,  in  Docket  No.  CP80- 
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277  pursuant  to  section  7  of  the  Natural 
Gas  Act  requesting  authorization  to 
reduce  the  maximum  operating  storage 
capacity  of  the  Honeoye  gas  field,  to 
allocate  storage  capacity  among  its 
existing  customers,  to  establish  terms 
and  conditions  related  to  each 
customer's  rights  to  inject  and  withdraw 
storage  volumes  and  to  establish  an 
alternative  delivery  for  Honeoye's 
customers,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Honeoye  states  that  by  order  of 
October  31, 1980,  Honeoye  received 
authority  to  construct  and  operate 
facilities  sufficient  to  render  4,880,000 
Mcf  of  storage  service  and  authority  to 
render  4,000,000  Mcf  of  storage  service. 
Honeoye  proposes  to  reduce  the 
maximum  operating  storage  capacity  of 
its  gas  Held  from  4,880,000  Mcf  to 
4,800.000  Mcf.  Honeoye  also  proposes  to 
provide  4,440,000  Mcf  of  storage  service 
in  the  1985-86  winter  heating  season 
and  4,800,000  Mcf  of  storage  service 
commencing  in  the  1986-87  winter 
heating  season  and  thereafter  to 
Honeoye's  five  existing  customers.  The 
following  chart  shows  annual  storage 
service  by  customer  as  presently 
authorized  and  as  proposed  to  be 
authorized: 


ExMing 

inMd, 

1964 

Proposed  in  Mcf 

Customer' 

1985 

1966  and 

thorotftsr 

ConEd 

LILCO ..     

BUG 

BGC 

1.000,000 

1.000.000 

1,000,000 

800,000 

200,000 

1.110.000 

1.110,000 

1.110,000 

888,000 

222,000 

1.200.000 

1.200.000 

1,200,000 

960000 

GSI 

240.000 

Total 

4,000,000 

4,440,000 

4  800,000 

'  Consolidatad  Edison  Company  ot  New  York,  Inc. 
(ConEd).  Long  Island  Ughling  Company  (LILCO).  The  Brook- 
lyn Union  Gas  Company  (BUG).  Boston  .Gaa  Company  (BGQ 
and  Gas  Service,  Inc.  (GSI). 

Honeoye  proposes  to  operate  the  field 
up  to  a  maximum  reservoir  pressure  of 
927  psia  at  a  total  reservoir  volume  of 
8.710,000  Mcf.  Honeoye  further  proposes 
to  establish  a  new  delivery  point  for  its 
customers  at  the  existing 
interconnection  of  the  facilities  of 
Honeoye  and  New  York  State  Electric  & 
Gas  Company. 

Honeoye  states  that  no  additional 
facilities  are  requested  to  provide  the 
proposed  service.  Honeoye  also  states 
that  there  would  be  no  increase  either  in 
current  rates  charged  by  Honeoye  or 
total  revenues  received  by  Honeoye. 

Comment  date:  December  27, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


12.  K  N  Energy.  Inc. 

(Docket  No.  CP86-lSe-600] 

Take  notice  that  on  November  1, 1985, 
K  N  Energy,  Inc.  (K  N),  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP86-159-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  tap  on  its  line  in  Graham  County, 
Kansas,  for  natural  gas  service  to 
Producers  Gas  Equities,  Inc.  (Producers), 
under  the  certificate  issued  in  Docket 
Nos.  CP83-140-000,  CP83-140-001  and 
CP83-140-002  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

K  N  proposes  to  install  the  tap  in 
order  to  deliver  up  to  15  Mcf  of  gas  per 
day  to  Producers  for  resale  as  part  of 
Producers'  daily  contract  demand  of 
12,700  Mcf  pursuant  to  K  N's  service 
agreement  with  Producers.  It  is  stated 
that  the  volumes  delivered  at  the  new 
tap  would  come  ftt>m  the  contract 
demand  and  would  involve  no 
reallocation  of  volumes.  It  is  further 
stated  that  the  addition  of  the  tap  would 
have  no  adverse  impact  on  other 
existing  customers  of  K  N  or  Producers. 

It  is  estimated  that  the  cost  of 
installing  the  tap  would  be  $850,  less  the 
$250  connection  charge  paid  to  K  N  by 
Producers.  It  is  explained  that  the  end 
use  of  the  gas  delivered  at  the  new  tap 
would  be  for  oil  field  production 
operations. 

Comment  date:  January  21, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Mississippi  River  Transmissioo ' 
Corporation 

[Docket  No.  CP88-138-000] 

Take  notice  that  on  November  1, 1985, 
Mississippi  River  Transmission 
Corporation  (Applicant),  9900  Clayton 
Road,  St.  Louis,  Missouri  63124,  filed  in 
Docket  No.  CP86-138-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Applicant  to  provide  interruptible.  best- 
efforts  transportation  of  natural  gas 
service  for  K  N  Energy  Inc.  (K  N).  all  as 
more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  is  seeking  authorization 
which  would  permit  the  transportation 
of  gas  for  K  N  of  up  to  1.000  Mcf  per  day 
on  a  best  efforts  basis,  fully  interruptible 
at  Applicant's  discretion  and  subject  to 
the  availability  of  sufficient  capacity  in 
Applicant's  system.  Applicant  has 


previously  provided  such  transportation 
service  for  K  N  pursuant  to  self- 
implementing  authority  under  Subpart  G 
of  Part  284  of  the  Commission's 
Regulations. 

Applicant  is  proposing  a 
transportation  rate  of  16.77  cents  per 
MMBtu.  Such  rate  is  based  upon 
settlement  costs  contained  in 
Applicant's  most  recent  general  rate 
filing  in  Docket  No.  RP84-63-O00. 

Applicant  indicates  that  the  gas,  for 
the  account  of  K  N,  is  dfeUvered  to 
Applicant  in  a  commingled  stream  with 
Applicant's  purchased  gas  at  the  inlet 
side  of  Applicant's  wellhead  metering 
facilitipt  located  at  or  near  the  wellhead 
of  the  U.S.A.  No.  1-22  well  located  in 
Roger  Mills  County,  Oklahoma. 
AppUcant  redelivers  or  causes  the 
redelivery  of  equivalent  volumes  of  gas 
to  K  N  in  a  commingled  stream  with 
Applicant's  purchased  gas  at  the  point 
of  interconnection  between  Applicant's 
and  K  N's  pipeline  facilities  located  in 
the  North  Reydon  Field,  Roger  Mills 
County,  Oklahoma.  It  is  stated  that  the 
agreement  provides  for  an  initial  term  of 
two  years  beginning  on  the  date 
deliveries  and  transportation  of  the  gas 
commence  and  thereafter  for  successive 
two-year  periods  unless  terminated  by 
either  party  giving  sixty  days  prior 
notice. 

Comment  date:  December  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP86-107-000) 

Take  notice  that  on  October  31, 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street,  Lombard,  Illinois  60148.  filed  in 
Docket  No.  CP86-107-000  an  appUcation 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Wabash  Alloys,  Inc.  (Wabash),  and  for 
permission  and  approval  to  abandon 
such  service,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  on  an 
interruptible  basis,  up  to  1.3  billion  of 
natural  gas  per  day  on  behalf  of 
Wabash  for  a  term  to  expire  on  April  30, 
1987.  It  is  stated  that  the  gas  would  be 
used  for  the  smelting  of  aluminum  in 
Wabash's  plant  in  Wabash,  Indiana.  It 
is  explained  that  Applicant  would 
receive  the  gas  at  existing  points  of 
interconnection  in  Woodward  County. 
Oklahoma,  from  Oklahoma  Natural  Gas 
Company  and  in  Washita  County, 
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Oldahoma,  form  Mu:  itang  Fuel 
Corporation  and  del  ver  it  to  Northern 
Indiana  Public  Servii  :e  Company,  the 
distribution  compan;  r  serving  Wabash. 

Applicant  proposee  to  charge  Wabash 
rates  of  2&2  cents  pe|r  million  and  27.2 
cents  per  million  for  gas  received  in 
WashJta  and  Woodi^ard  Counties, 
Oklahoma,  respectively.  Applicant  also 
proposes  to  charge  Wabash  the 
currently  effective  GtU  surcharge. 

Applicant  states  tliat  no  new  facilities 
would  be  required  for  this  service. 
Applicant  also  requests  authorization  to 
add  additional  receipt  points  in  the 
future  necessary  to  stipport  this  service. 
Applicant  further  reduests  that  for 
services  to  be  provided  by  interastate 
pipelines  related  to  t|je  service  proposed 
herein,  to  the  extent  ^ecessary,  a  waiver 
of  the  limitations  of  j 
Commission's  Regula 

Comment  date:  Dei 
accordance  with  Stai 


t  284.122(b)  of  the 
ions. 

fcember  27, 1985,  in 
idard  Paragraph  F 
at  the  end  of  this  noti  ce. 

15.  Northern  States  P  >wer  Company 
(Wisconsin) 

[Docket  No.  CP7e-64-O0 1] 

Take  notice  that  ori  October  23, 1985, 
Northern  States  Powir  Company, 
Wisconsin  (Petitione|),  100  North 
Barstow  Street,  P.O 
Wisconsin  54702,  file 
CP76-84-002  a  petiti 
order  issued  January 
No.  CP76-84-001  p 
of  the  Natural  Gas  Aqt  so  as  to 
authorize  Petitioner  t^  sell  hquefied 
natural  gas  (U^G)  to  Wisconsin  Gas 
Company  (WisconsiniGas)  for  cash, 
instead  of  exchanging  the  LNG  for 
volumes  of  vaporous^as,  all  as  more 
fully  set  forth  in  the  pfetition  to  amend 
which  is  on  file  with  tpe  Commission 
and  open  to  public  inspection. 

Petitioner  states  th<  it  it  had  been 
authorized  to  exchanj  e  LNG  with 
Wisconsin  Gas  for  tvAce  the  equivalent 
volumes  of  vaporous  natural  gas,  by 
order  issued  March  15, 1979.  in  Docket 
No.  CP74-147.  et  ai  (q  FERC  \  61,236),  as 
extended  on  January  to,  1984.  in  Docket 
No.  CP74-147-003.  et  il.  (26  FERC 
1 61,064). 

Petitioner  reports  tl  at  on  September 
18, 1985,  it  concluded  i  new  agreement 
with  Wisconsin  Gas  that  would  replace 
the  previously-certific  ated  arrangement. 
Under  the  new  proposal.  Petitioner 
proposes  to  sell  up  to  pO.OOO  Mcf  LNG 
per  year  to  Wisconsin!  Gas  for  cash  on  a 
best-efforts  basis. 

Petitioner  states  tha  t  it  would  deliver 
these  volumes  to  Wisi  lonsin  Gas  at 
Petitioner's  Eau  Clain 
Wisconsin.  Wisconsir 
its  pruchased  volumes 


x  8,  Eau  Claire, 
in  Docket  No. 
to  amend  the 
1, 1984.  in  Docket 
lant  to  section  7(c) 


satellite  LNG  facihtiei  near  Rice  Lake. 
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LNG  plant  in 
Gas  would  store 
of  LNG  in  its  own 


in  order  to  supplement  the  natural  gas  it 
get  from  its  pipeline  supplier,  says 
Petitioner. 

Wisconsin  Gas  would  pay  Petitioner  a 
service  charge  of  $5.10  per  Mcf  and  a 
commodity  charge  of  $3,429  per  Mcf, 
Petitioner  reports.  It  further  states  that 
the  commodity  charge  would  increase  or 
decrease  by  the  difference  between 
Petitioner's  base  cost  of  gas  $3,429  per 
Mcf  and  Petitioner's  average  commodity 
cost  of  gas  at  the  time  of  its  LNG  sale  to 
Wisconsin  Gas. 

The  proposed  arrangement  would 
extend  to  November  26, 1988,  states 
Petitioner,  and  continue  on  a  year-by- 
year  basis  thereafter,  subject  to 
cancellation  upon  one  year's  prior 
written  notice  by  either  party. 

Comment  date:  December  27, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

16.  Southern  Natural  Gas  Company 

(Docket  No.  CP86-21O-000] 

Take  notice  that  on  November  19, 
1985,  Southern  Natural  Gas  Company 
(Applicant),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563  filed  in  Docket  No. 
CP86-210-000  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Georgetown  Steel  Corporation 
(Georgetown),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport,  on  an 
intemiptible  basis,  up  to  10  billion  Btu  of 
natural  gas  per  day  on  behalf  of 
Georgetown  for  a  term  of  one  year  from 
the  date  of  the  transportation  agreement 
between  Applicant  and  Georgetown.  It 
is  stated  that  Georgetown  would 
purchase  such  gas  from  Exxon 
Corporation.  It  is  explained  that 
Applicant  would  receive  the  gas  at  the 
existing  point  of  interconnection  located 
on  production  platform  A  in  Block  268, 
Mississippi  Canyon  area,  offshore 
Louisiana,  from  Exxon  and  deliver  it  to 
South  Carolina  Pipe  Line  Corporation 
(South  Carolina)  for  redelivery  by  South 
Carolina  to  Georgetown. 

Apphcant  states  that  Georgetown  has 
agreed  to  pay  the  following 
transportation  charge: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Applicant  on  any  day  to  South  Carolina 
under  any  and  all  transportation 
agreements  with  Applicant  when  added 
to  the  volumes  of  gas  delivered  under 
Applicants  OCD  Rate  Schedule  on  such 
day  to  South  Carolina  do  not  exceed  the 
daily  contract  demand  of  South 


Carolina,  the  transportation  rate  would 
be  48.2  cents  per  million  Btu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Applicant  on  any  day  to  South  Carolina 
under  any  and  all  transportation 
agreements  with  Applicant,  when  added 
to  the  volumes  of  gas  delivered  under 
Applicant's  OCD  Rate  Schedule  on  such 
day  to  South  Carolina  exceed  the  daily 
contract  demand  of  South  Carolina,  the 
transportation  rate  for  the  excess 
volumes  would  be  77.6  cents  per  million 
Btu.  Applicant  also  proposes  to  charge 
Wabosh  the  currently  effective  GRI 
surcharge. 

Applicant  also  requests  flexible 
authority  to  provide  transportation  fi-om 
additional  delivery  points  in  the  event 
Georgetown  obtains  alternative  sources 
of  supply  of  natural  gas  for  use  at  its 
plant. 

Comment  date:  December  27, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  Southern  Natual  Gas  Company 

[Docket  No.  CP86-54-000] 

Take  notice  that  on  October  18, 1985, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP86-54-000  an 
application,  as  clarified  by  letter  filed 
October  31, 1985,  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  for  the 
abandonment  and  removal  of  certain 
measurement  and  related  facilities 
located  at  its  Calhoun  meter  station  in 
Gordon  County,  Georgia,  all  as  more 
fully  set  forth  in  the  appUcation  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  the  subject 
facilities  were  used  to  receive  gas 
transported  by  the  Water,  Light  and 
Sinking  Fund  Commission  of  the  City  of 
Dalton,  Georgia  (Dalton),  and  to  effect 
the  delivery  of  such  gas  to  Atlanta  Gas 
Light  Company  (Atlanta)  at  Southern's 
Calhoun  meter  station.  - 

Southern  further  states  that  it  entered 
into  a  transportation  agreement  with 
Dalton  dated  April  19, 1955,  pursuant  to 
which  Dalton  agreed  to  transport  up  to 
5,500  Mcf  of  gas  per  day  from  its 
delivery  point  with  Southern  at 
Southern's  Dalton  meter  station  No.  1 
through  its  distribution  facilities  to 
Southern's  Calhoun  meter  station,  in 
order  to  ensure  delivery  of  Atlanta's 
contract  demand  at  the  Calhoun  meter 
station,  which  is  located  at  the  terminus 
of  Southern's  4-inch  Rome-Calhoun  line. 
It  is  explained  that  this  small  diameter 
pipeline,  under  certain  operating 
conditions,  coud  not  accommodate 


Federal  Register  /  Vol.  50>  No.  239  /  Thursday.  December  12.  1985  /  Noticeg 


5QS37 


Atlanta's  requirements  and  that  in  1984 
Southern  interconnected  its  12-inch 
Chattanooga  branch  line  and  its  4-inch 
Rome-Calhoun  line  at  its  Calhoun  meter 
station  so  that  deliveries  to  Atlanta 
through  this  station  could  be  supplied 
through  either  pipeline,  thus  eliminating 
the  need  for  the  Dalton  transportation 
service.  Southern  states  that  on  August 
24, 1984,  it  cancelled  the  transportation 
agreement  with  Dalton. 

Southern  proposes  to  abandon  by 
removal  the  subject  measurement  and 
related  facilities,  which  are  located  at 
Mile  Post  67.7  ±  on  Southern's  4-inch 
Rome-Calhoun  line  in  Gordon  County. 
Georgia. 

Comment  date:  December  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  Tennessee  Gas  Pipeline  Company.  A 
Division  of  Tenneco  Inc. 

(Docket  No.  CP86-121-O00J 

Take  notice  that  on  October  31, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston  Texas  77001,. 
filed  in  Docket  No.  CP86-121-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  Transportation  of 
natural  gas  for  Columbia  Gas 
Transmission  Corporation  (Columbia), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennesee  proposes  to  transport  up  to 
1,000  Mcf  of  natural  gas  per  day  for 
Columbia  for  a  primary  term  of  two 
years.  Tennessee  states  that  the  natural 
gas  would  be  received  into  its 
transmission  system  at  the 
interconnection  between  Amoco 
Production  Company's  production 
platform  located  on  State  Lease  3258, 
Lake  Raccouri  field,  LaFourche  Parish, 
Louisiana,  and  Tennessee's  existing 
facilities  at  such  platform.  Tennessee 
further  states  it  would  transport  the 
natural  gas  to  a  point  of  deUvery  located 
at  the  terminus  of  Columbia  Gulf 
Transmission  Company's  and 
Tennessee's  jointly-owned  blue  Water 
Project,  Terrebonne  Parish,  Louisiana. 

Tennessee  indicates  that  it  would 
charge  Tennessee  for  the  proposed 
transportation  service  a  volume  charge 
equal  to  the  product  of  4.15  cents 
multiplied  by  the  total  volume  in  Mcf  of 
natural  gas  delivered  by  Tennessee  for 
the  account  of  Columbia  at  the  point  of 
delivery  during  the  month.  In  addition, 
Tennessee  states  it  would  charge 
Columbia  a  minimum  monthly  bill  which 
would  consist  of  a  volume  charge  of  4.51 


cents  multiplied  by  the  number  of  days 
in  said  month,  multiplied  by  66% 
percent  of  the  transportation  quantity. 
Tennessee  further  states  that  Columbia 
would  provide,  at  no  cost  to  Tennessee, 
a  daily  vohme  of  Natural  gas  for 
Tennessee's  system  fuel  and  uses  equal 
to  1.2  percent  of  the  volumes  received 
from  Columbia  on  any  day.  Tennessee 
indicates  that  the  proposed  service 
would  be  performed  on  a  best-efforts 
basis. 

Comment  date:  December  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

19.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc..  Texas  Eastern 
Transmission  Corporation 

[Docket  No.  CP86-12»-000] 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston  Texas  77001, 
and  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521,  Houston,  Texas  77252,  filed  in 
Docket  No.  CP86-12-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Tennessee  and  Texas  Eastern  to 
exchange  natural  gas,  all  as  more  fully 
set  forth  within  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

In  accordance  with  a  November  24, 
1982,  transportation  and  exchange 
agreement  between  the  two  parties, 
Texas  Eastern  would  receive  up  to  6,000 
Mcf  of  nautral  gas  per  day  that 
Tennessee  has  made  available  at  the 
producer's  platform  in  Ship  Shoal  Block 
295,  offshore  Louisiana.  Texas  Eastern 
would  transport  and  deliver  such 
quantity  to  "Tennessee  at  their  subsea 
interconnection  at  Tennessee's  8-inch 
side  valve  No.  523M-5111.  it  is 
explained.  Tennessee  in  turn  would 
accept  and  receive  up  to  16,000  Mcf  of 
natural  gas  made  available  by  Texas 
Eastern  at  the  above  same  subsea 
interconnection  for  further 
transportation  to  a  jointly-owned  30- 
inch  pipeline  subsea  interconnection  in 
Eugene  Island  Block  302,  it  is  stated.  It  is 
indicated  that  Tennessee  would  also 
transport  Texas  Eastern's  gas,  in 
addition  to  the  gas  received  in  exchange 
from  Texas  Eastern,  to  the  30-inch 
subsea  pipeline. 

Applicants  state  that  the  proposal 
would  enable  them  to  take  gas  into  their 
respective  system  without  constructing 
costly  duplicative  facilities. 

Comment  date:  December  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


20.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP86-193-000] 

Take  notice  that  on  November  6, 1985, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521,  Houston.  Texas  77252,  filed  in 
Docket  No.  CP88-193-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  a  new  sales 
delivery  point  to  Consolidated  Gas 
Supply  Corporation  (Consolidated),  an 
existing  resale  customer,  and  construct 
and  operate  minor  appurtenant  pipeline 
facilities  incidental  thereto,  under  the 
certificate  issued  in  Docket  No.  CP82- 
535-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  explained  that  the  new  delivery 
point  would  be  located  on  Texas 
Eastern's  6-inch  Line  #1-X  in  Somerset 
County,  Pennsylvania,  and  would  be 
connected  with  the  facilities  of  The 
Peoples  Natural  Gas  Company 
(Peoples),  an  existing  full  requirements  ~ 
customer  and  affiliate  of  Consolidated. 
Texas  Eastern  states  that  Peoples  would 
furnish  and  install  the  sales  measuring 
station  on  a  site  to  be  provided  by 
Texas  Eastern  at  the  proposed  location 
on  Peoples'  16-inch  pipeline  and  that 
Texas  Eastern  would  install 
approximately  665  feet  of  6-inch  pipeline 
from  a  tap  at  mile  post  2.85  on  its  Line 
#1-X  to  the  measuring  station  site. 

Texas  Eastern  states  that  it  and 
Consolidated  are  preparing  to  execute  a 
superseding  service  agreement  which 
would  provide  for  the  delivery  to 
Consolidated  of  quantities  of  natural  gas 
pursuant  to  Texas  Eastern's  Rate 
Schedules  DCQ-C,  DCQ-D,  I-C  and  I-D 
which  would  establish  a  maximum  daily 
delivery  obligation  (MDDO)  at  the  new 
delivery  point  of  3,000  dt  equivalent  of 
gas. 

Texas  Eastern  states  that  there  would 
be  no  changes  in  MDDO  at  the  other 
delivery  points  listed  in  the  superseding 
service  agreement,  nor  in  the  total 
contract  obligation,  and  that  to  the 
extent  that  natural  gas  is  deUvered  at 
the  new  delivery  point,  deliveries  may 
be  reduced  at  other  points  of  delivery  to 
Consolidated  under  Texas  Eastern's 
current  service  agreement  on  a  day-to- 
day operational  basis.  Therefore,  it  is 
asserted,  the  total  volumes  delivered 
under  the  current  service  agreement 
would  not  change. 

Texas  Eastern  states  that  it  would 
deliver  natural  gas  at  the  new  delivery 
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point  to  Peoples  f(  ir  the  account  of 
Consolidated  which  would  use  the  gas 
for  general  system  supply  and 
Consolidated  woild  in  turn  deliver  gas 
to  Peoples  under  i  n  existing  full 
requirements  rate  schedule. 
Consolidated  has  pdvised  Texas  Eastern 
that  its  total  contr^ctural  obligations  to 
deliver  gas  to  Peoples  would  remain 
unchanged.  1 

Texas  Eastern  sjates  that  the  new 
delivery  point  woijld  enable  it  to  make 
minor  changes  in  its  existing  filed 
operations  to  accoinmodate  strip  mining 
operations  proposed  by  Svonavec,  Inc. 
(Svonavec),  in  thelarea.  Texas  Eastern 
proposes  to  isolatq  the  portion  of  Line 
*1-X  which  travesses  the  area  of 
Svonavec's  propoa  ed  strip  mining 
operations.  It  is  stated  that  natural  gas 
which  is  currently  flowing  through  this 
section  of  pipeline  into  Texas  Eastern's 
24-inch  Line  No.  1  would  be  diverted  to 
the  proposed  new  delivery  point,  thus 
enabling  Texas  Eastern  to  avoid 
incurring  the  higher  costs  of  relocating 
Line  #1-X  around  he  strip  mining 
operations. 

Comment  date:  Jknuary  21, 1986,  in 
accordance  with  S  andard  Paragrapli  G 
at  the  end  of  this  n  Jtice. 

21.  United  Gas  Pip  s  Line  Company 

IDocket  No.  CP86-19J  -000) 

Take  notice  that 
United  Gas  Pipe 
(Applicant),  P.O. 
Texas  77001  filed  i 
195-000  an  applica 
section  7(c)  of  the 
certificate  of  public 
necessity  authorizi:  ig 
of  up  to  700  Mcf  of 
to  be  sold  to  Farmer 
Inc.  (Farmer's),  to 
in  its  grain  dryer  a: 
process  of  removin ; 
before  storing  it  foi 
as  more  fully  set 
which  is  on  file 
and  open  for  public 

The  rate  to  be 
is  stated,  would  be 
Applicant's  Rate  Schedule 
would  consist  of 
base  rate  equal  to 
average  cost  of  gas 
a  minimum  monthly 
and  (3)  an  additional 
Mcf  retroactive  to 
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Date 


Nov  12.  1965.. 


Dn  November  6, 1985. 
Company 
1478,  Houston. 
Docket  No.  CP8&- 
ion  pursuant  to 
IVatural  Gas  Act  for  a 
convenience  and 

the  transportation 
latural  gas  per  day 
s  Grain  Terminal, 
used  by  Farmer's 
burner  fuel  in  the 
moisture  from  grain 
agricultural  use,  all 
in  the  application 
the  Commission 
inspection. 

for  this  service,  it 
provided  for  in 

#85-59Aand 
following:  (1)  A 
i  applicant's  weighted 
plus  $.85  per  Mcf,  (2) 
bill  equal  to  $150.00, 
charge  of  $.40  per 
date  of  first 


tie  I 


deliveries  in  the  event  Farmer's 
purchases  or  otherwise  obtains  any  of 
its  fuel  requirements  from  another 
supplier. 

Applicant  also  requests  authorization 
to  utilize  an  existing  sales  tap  for  the 
proposed  service  located  near  Mounds 
in  Madison  Parish,  Louisiana. 

Applicant  states  that  such  sale  of  gas 
to  Farmer's  would  terminate  upon  30 
days  written  notice  by  either  party  at 
any  time  after  December  1. 1987. 

Comment  date:  December  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29641  Filed  12-11-85;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  November  8 
Through  November  15, 1985 

During  the  week  of  November  8 
through  November  15, 1985,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
conunents  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy^  Washington,  DC  20585. 

Dated:  December  4, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  Nov.  e  through  Nov.  15.  1965] 


Name  and  location  o(  applicant 


iVtOt  Co..  Walertotwi.  MA. 


CaaaNo. 


KEE-OOOe 


Type  of  submisaion 


Exception  to  me  reporting  requirentents.  H  granted;  Biirs  ON  Co.  would  no! 
tie  required  to  Me  Form  EIA-782B  "ReseWer/Retaiter*'  Monthly  Petroleum 
Product  Sales  Report" 
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List  of  Cases  Received  by  the  Office  of  Hearinqs  and  Appeals— Continued 

[WMk  of  Nov.  8  through  Nov.  IS.  1969] 


Nsmc  md  tocslton  of  ippjfc>nt 


C«MNa 


T»p«o( 


Do.. 


Do. 


Do.. 


Nov.  13.  1965.. 

Do 

Nov.  14.  1965.. 


Ntpakafc  Corp..  Napaidak,  AK 

Past,  Manvtck  &  MHchaN.  Waihlnoton.  DC .. 

Dr.  Ping-Wha  Un.  Angola.  InitarM 

Taxaoo.  Inc..  WhM*  Plaina,  NY 

ToKaco.  Inc..  WliNe  Plaina,  NY ..................... 


KEE-0007 
KFAMXXM 

kfa-oom 


KRH-0003  WId  KRZ- 
0007 


MQPC.  Inc..  Washington,  DC.. 


KRZ-0006 
KCX-OOOS 


Ewopttow  to  ttw  raportin0  ivQulwMnlt.  V  gwitod:  TYm  Nipdoili  Corp. 
wouM  not  ba  ra«*ad  to  m  form  EIA-7S2S  "niialara/Retaian- 
Monmiy  rvvoioum  nroouci  aaiM  riopon. 

Appaal  01  an  Intonnalion  raquaai  danlal.  N  grantad  Tha  OcL  30.  1965 
Frsedom  of  (ntormation  Raquaat  DanM  iMuad  by  t»  Mrttant  AdnMa- 
Iralor  lorlManagsnwnt  Sarvtoaa  mmU  ba  raaoindad  and  PaaL  Marwick  * 
MiWwl  would  not  hava  to  pay  a  laa  of  *206  tor  a  no»<larteal  aaareh  tor 
MoniwIkHt  fjMting  ■  comrsd  ■nvwd. 

Appod  of  sn  ntonnotoon  roquofi  (tonid.  M  granlod:  Tht  Oct  17,  1905 
FrMdOMi  of  MornifllKin  floQtiMt  DofMf  iMuod  by  tfto  CofMractng  OHioor 
o(  ttw  PMdMjrgh  Energy  Tochnology  Ctfntor  would  bo  raodndod.  Md  Or. 
Pfng-WTw  Un  woutd  receivo  oocom  to  nomoo  and  oddrooMt  of  Iho 
rowMfon  and  thoir  technical  crtKquoe  of  contract  propoaal  PROA  RA* 

aspcsiooi. 

flanuailt  tor  ovidanliary  haartoQ  and  intortocutofy  Order.  H  orantod-  An 
avidaniiary  haarino  would  ba  convanad  in  conrtactton  with  a  Propoaad 
RamadW  Orxtar  itauad  to  Taxaco.  Inc  (Caaa  No.  DRO-0190)  and 
portiana  ol  tha  firm's  SMamam  ol  Factoil  Qti^Bttiofit  would  ba  vnandad. 

Inlertocutory  oidw.  H  granlad:  Tha  Stalsmsnl  ol  Factual  ObtaOons  submit- 
led  on  bshaN  of  Taxaoo,  Inc  in  raaponaa  to  a  rvopoaad  namaital  Ordar 
(Caaa  No.  ono.0199)  would  ba  amandad. 

SupplamantsI  ordar.  H  grwHad:  Tha  Fab.  16.  1963  Dadsion  and  Ordar 
(Caaa  No.  HRX-0072)  laauad  to  MQPC.  Inc.  by  tha  OMoa  of  Naarings 
and  Appaals  would  ba  modMiad  in  connaction  wNh  a  Sapl  30.  1965 
Ordar  iaiuad  by  the  Fadaral  Enargy  nagulatory  Comnwaion. 


Refund  Appucations  Received 

[Week  of  Nov.  8  to  Nov.  15.  1965] 

Name  of  refund  procaadbig/nanw  of  ralund 

Saber/Termaco  OK  Company 

Sabar/Kerr-McGee  Corporation 

Saber/The  Coastal  Corporation „ 

MkJway/Fred's  86  Wrecker  Service.- ,',  __. 

Quaker  State/Lilly  A  Rudolph  Sennce  Station 

GuH/Ricks  Cw  Wash 

Northeast/Exxon  Co..  USA ™__ 

Sabar/Ouqueene  Light  Company , 

Onaok/Chavron  (Gulf) 

QuH/Frankenmuth  Oil  Company . 

Gutf/City  Coal  Company  of  New  London  Inc : 

Gate/HhWay  Market , 

True/ Farmers  Unton  Central  Exchartge . , 

GuM/WHIie's  QuaN  QuH  Service.  Inc .__ ."I^ 

Moyle/3  Fortts  Country  Store 


Data  received 


CaaaNa 


11/12/85 

11/12/85 

11/12/85 

11/12/85 

11/8/85 

11/13/85 

11/12/85 

11/13/85 

11/12/85 

11/14/85 

11/14/85 

11/15/85 

11/15/85. 

11/15/85 , 

11/4/85 


RF192-10 

RF192-8 

RF192-9 

RF207.2 

RF213-1 

RF40.3071 

RF214-1 

RF192-11 

RFei2-1 

HF4&-3073 

RF4(V-3072 

RF205-2 

RF196-e 

RF4O-3074 

nF201-2 


[FR  Doc.  85-29498  Filed  12-11-85;  8:45  am] 

BILUNO  CODE  6450-01-H 


Issuance  of  Proposed  Decision  and 
Order;  Week  of  November  18  Through 
November  22, 1985 

During  the  week  of  November  18 
through  November  22, 1985,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  by  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  the 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first 


The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a    • 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hoursi  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 


Dated:  December  4, 1985. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 

City  Ice  and  Fuel  Company.  Florence,  South 
Carolina;  KEE-0003 
City  Ice  and  Fuel  Company  filed  an 
Application  for  Exception  from  the  provisions 
of  the  mandatory  Form  EIA-782B  Tiling 
requirement  The  exception  request,  if 
granted,  would  remove  City  Ice  from  the  list 
of  Hrms  required  to  file  Form  EIA-782B  each 
month.  On  November  19. 1985.  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  tentatively 
determined  that  the  exception  request  should 
be  denied. 

[FR  Doc.  85-29499  Filed  12-11-85;  8:45  am] 

MLUNQ  COOE  64SO-01-M 


Objection  to  Proposed  Remedial 
Orders  Filed;  Period  of  October  21 
Through  November  1, 1985 

During  the  period  of  October  21 
through  November  1, 1985,  the  notices  of 
objection  to  proposed  remedial  orders 


50640 


JMI 
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listed  in  the  Appen<|ix  to  thi»  Notice 
were  filed  with  the  office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  I 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct!  concerning  the 
proposed  remediai  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participale  pursuant  to  10 
CFR  205.194  within  jo  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  perions  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  [prepare  an  official 
service  list,  which  it  i  will  mail  to  all 
persons  who  filed  requests  to 


may  also  be  placed 


participate.  Persons 
on  the  official  servic  s  list  as  non 
cause  shown 


participants  for  gooc 

All  requests  to  paj  ticipate  in  these 
proceedings  should  I  le  filed  with  the 
Office  of  Hearings  a  id  Appeals, 
Department  of  Enerf  y,  Washington,  DC 
20585. 

Dated:  December  4,  ^985. 
Geoig*  B.  Brasaay, 

Director.  Office  ofHeakings  and  Appeals. 

Trigon  Exploration,  Inc  ,  Lafayette, 
Louisiana:  KRO-0,  la  crude  oil 


On  October  28. 1985. 


Trigon  Exploration, 


Inc..  P.O.  Box  52544,  La  ayetfe,  Louisiana 
70505,  filed  a  Notice  of  Dbjection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Houston  Office  of  the  Q;onomic  Regulatory 
Administration  issued  tp  the  firm  on  August 
30, 1985.  In  the  PRO,  th^  Houston  Office 
found  that  during  the  piriod  June  1, 1979  to 
December  31. 1980,  Triin  charged  prices  in 
the  first  sale  of  newly  dscovered  domestic 
crude  oil  that  were  in  eicess  of  ceiling  prices. 
According  to  the  PRO.  iie  violation  resulted 
in  $624,208.51  of  overcharges. 

Tri-Service  Drilling  Co\  Midland.  Texas; 
KRO-0120.  crude  oil 
On  November  1,  igssj  Tri-Service  Drilling 
Company.  901  First  National  Bank  Building, 
Midland,  Texas  79701,  fjled  a  Notice  of 
Objection  to  an  AmendH  Proposed  Remedial 
Order  which  the  DOE  pallas  Office  of  the 
Economic  Regulatory  Administration  issued 
to  the  firm  on  October  KB.  1985.  In  the 
Amended  PRO,  the  Dallas  Office  found  that 
during  the  period  Septeiiber  1, 1973  to 
December  31. 1976,  Tri-I  Service  Drilling 
Company  had  overcfaar]  ;ed  its  customers  by 
$394337.39  in  sales  of  a  ude  oil 

|FR  Doc.  85-29500  Filed [l2-ll-85;  8:45  am] 
BiixMa  COM  Mao-tT-a 


ProposKt 


Novel  nber 


viDjvciion  to 
Filed;  Week  of 
November  8, 1985 

During  the  week 
through  November  8. 
objection  to  proposec 
listed  in  the  Appendr  : 


^  Remedlat  Order 
'4  Through 


of  November  4 
1985,  the  notice  of 
remedial  order 
to  this  Notice 


was  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concenring  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  these  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  DC 
20585. 

Dated:  December 4, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Strasburger  Enterprises,  Inc.,  Temple.  Texas; 
KRO-0130 

On  November  4, 1985  Strasburger 
Enterprises,  Inc.,  4  North  3rd  Street.  Temple, 
Texas  76501,  filed  a  Notice  of  Objection  to  a 
Revised  Proposed  Remedial  Order  which  the 
Economic  Regulatory  Administration  issued 
to  the  firm  on  October  25. 1985.  In  the 
Revised  PRO,  the  ERA  found  that  during  the 
period  from  January  1, 1979  through 
September  30, 1979,  Strasburger  charged 
excessive  prices  in  sales  of  motor  gasoline  in 
violation  of  10  CFR  Part  212,  Subpart  F.  The 
revisions  in  the  PRO  were  made  pursuant  to 
the  Decision  and  Order  of  the  Office  of 
Hearings  and  Appeals  in  Strasburger 
Enterprises,  Inc.,  13  DOE  \  83,014  C1985],  and 
resulted  in  a  lowering  of  the  alleged 
overcharge  amount  from  $1,469,954  to 
$1,075,674. 

(FR  Doc.  85-29501  Filed  12-11-85;  8:45  am] 

MLUHQ  COOE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-210001;  FRL  2882-«] 

Guidance  for  Petitton<ng  the 
Environmental  Protection  Agency 
Under  Section  21  of  the  Toxic 
Substances  Control  Act 

Correction 

In  FR  Doc.  85-28938  beginning  on  page 
46825  in  the  issue  of  Wednesday, 
November  13. 1985  the  last  line  of  the 
SUMMARY  should  read,  "most  pertinent 
available  support  material". 

BILUNG  CODE  1S0S-01-M  ^ 


[A-9-FRL-2937-1] 

Approval  Of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSO^  Permit 
to  Biogen  Power,  rncorporate<r(EPA 
Profect  Number  SE  85-01) 

aoency:  Environmental  Protection 
Agency  (EPA),  Region  9. 

action:  Notice. 

StiMMARV:  Notice  is  hereby  given  that  on 
April  4. 1985  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  power  generating  plant  in  the  Ivanpah 
Valley  of  northeastern  San  Bemadino 
County,  California.  The  plant  will 
consist  of  a  coal-fired  circulating 
fluidized  bed  combustor  which  has  a 
rated  capacity  of  16.55  MW  (net  14.2 
MW)  of  electric  power.  Tile  permit  is 
subject  to  certain  conditions,  including 
an  allowable  emission  rate  as  follows: 
NO,  at  9.2  Ibs/hr.  SO,  at  9.4  Ibs/hr. 
particulate  matter  at  4.5  Ibs/hr.  and  CO 
at  25.2  Ibs/hr. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  permit  are  available  for  pubHc 
inspection  upon  request;  address  request 
to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street,  San 
Francisco.  CA  94105.  (415)  974-8240,  FTS 
454-824a 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACTJ 
requirements  include:  the  use  of  NFt 
injection  (SNCR),  limestone  injection, 
baghouse  and  boiler  combustion 
controls. 

date:  The  PSD  permit  is  reviewable 

under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the.Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  February  10. 1988. 

Dated:  December  3, 1985. 

Carl  C.  Kohsert, 

Acting  Director,  Air  Management  Division, 
Region  9. 

[FR  Doc.  85-29425  Filed  12-11-85;  8:45  am] 

BILUNG  CODE  (aCO-SO-M 


[A-9-FRL-2936-9] 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSD)  Permit 
to  Shell  California  Production 
Incorporated  (EPA  Project  Number  SJ 
79-26) 

agency:  Environmental  Proteetio» 
Agency  (EPA),  Region  ft, 
ACTION:  Notice. 
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summary:  Notice  is  hereby  given  that  on 
April  22, 1985  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  aproval  to  a 
modification  at  their  facility  located  in 
the  Kemridge  Division  in  BakersHeld, 
Kern  County.  California.  The 
modification  will  allow  Shell  to  cormect 
a  casing  vapor  recovery  system  in  lieu 
of  shutting  in  all  new  wells,  and  allow 
steam  generator  #65  (Section  29.  T285, 
R21E)  to  emit  0.057  Ib/MMBtu  of 
particulate  matter.  The  permit  is  subject 
to  certain  conditions,  including  an 
allowable  emission  rate  as  follows: 
particulate  matter  at  0.057  Ib/MMBtu  (2 
hour  average). 

FOR  FURTHER  information:  Copies 
of  the  permit  are  available  for  public 
inspection  upon  request;  address  request 
to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency. 
Region  9,  215  Fremont  Street.  San 
Francisco,  CA  94105.  (415)  974-8240.  FTS 
454-8240. 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include  the  use  of  scrubber 
equipment. 

date:  The  PSD  permit  ia  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  February  10. 1986. 

Dated:  December  3, 1985. 

Carl  C  Kohnert, 

Acting  Director,  Air  Management  Division 
Region  9. 

[FR  Doc.  85-29469  Filed  12-11-85;  8:45  am] 

BtlXUM  COOE  UaO-SO-M 


[A-6-FRL-2936-7] 

Approvals  and  Extensions  of  PSD 
Permits;  Region  6 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA). 
Region  6.  has  issued  Prevention  of 
Significant  Deterioration  (PSD)  permits 
to  the  following: 

1.  PSD-TX-650— Northern 
Cogeneration  One  Company;  This 
permit,  issued  on  July  1, 1985,  authorizes 
the  construction  of  a  cogeneration 
facility  to  be  located  at  the  intersectiorf 
of  Grant  Avenue  and  Fifth  Avenue 
South  in  Texas  City,  Galveston  County, 
Texas. 

2.  PSD-.TX-453M-1— American 
Petrofina  Company  of  Texas:  Petroleum 
refinery  located  at  the  intersection  of 
Highway  366  and  32nd  Street  in  Port 
Arthur,  Jefferson  County,  Texas.  PSD- 
TX-453M-1  consolidates  and  modifies 


.PSD-TX-59,  PSD-TX-453,  and  PSD-TX- 
456  to  allow  for  several  design  changes 
to  unit  heaters,  the  change  in  location  of 
certain  point  sources  and  to  standard 
the  format  for  the  Special  Provisions. 
The  consolidated  permit  was  issued  on 
July  5, 1985. 

3.  PSD-TX-659— Ross-Pope  Drilling 
Equipment  Company:  This  permit, 
issued  on  July  11, 1985,  authorizes  the 
construction  of  a  natural  gas  sweetening 
plant  to  be  located  approximately  nine 
miles  southwest  of  Floresville.  Wilson 
County,  Texas. 

4.  PSD-TX-835-^^wer  Colorado 
River  Authority:  This  permit,  issued  on 
July  12, 1985,  authorizes  the  construction 
of  the  Fayette  Power  Project  Unit  4  at 
the  existing  plant  located  approximately 
seven  miles  east  of  La  Grange,  Fayette 
County,  Texas. 

5.  PSD-TX-e54— Marathon  Oil 
Company:  This  permit,  issued  on  July  19, 
1985.  auUiorizes  the  installation  of 
additional  gas  compression,  sweetening 
and  dehydration  equipment  at  the 
natural  gas  compressing  plant  located 
approximately  two  miles  southwest  of 
Iraan,  Pecos  County,  Texas. 

6.  PSD-TX-489S-1— Cabot 
Corporation:  Turkey  Creek  Gas 
Processing  Plant  (formerly  owned  by 
Pioneer  Gas  Products)  located 
approximately  seven  miles  south  of 
Fritch,  Potter  County,  Texas.  PSD-TX- 
469S-1  modifies  PSD-TX-469  by  using 
catalytic  converters  in  lieu  of  exhaust 
gas  recirculation  systems.  This  modified 
permit  was  issued  on  July  24, 1985. 

7.  PSD-TX-«12M-1— Big  Three 
Industries,  Incorporated:  Cogeneration 
facility  located  at  11400  Bay  Area 
Boulevard  in  Pasadena,  Harris  County, 
Texas.  PSD-TX-612M-1  modifies  PSD- 
TX-612  to  delete  the  requirement  for 
stack  sampling  of  sulfur  dioxide  in 
Special  Provision  No.  3B.  This  modified 
permit  was  issued  on  August  28, 1985. 

8.  PSD-TX-656— Tenneco  Oil 
Company:  This  penlgit,  issued  on  August 
28, 1985,  authorizes  the  construction  of  a 
natural  gas  sweetening  and  glycol 
dehydration  facility  located 
approximately  seven  miles  north  of 
Calliham,  McMullen  County,  Texas. 

9.  PSD-TX-474M-1— Exxon  Company 
U.S.A.:  Petroleum  refinery  located  at 
2800  Decker  Drive,  Baytown,  Harris 
County.  Texas.  PSD-TX-474M-1 
modifies  PSD-TX-^74  to  authorize 
changes  in  the  design  of  the  flexicoking 
unit  and  associated  facilities.  This 
modified  permit  was  issued  on 
September  6, 1985. 

10.  PSD-TX-491M-1— Temple-Eastex, 
Incorporated:  Pulp  and  paper  mill 
located  on  FM  Road  105,  approximately 
two  miles  southeast  of  Evadale,  Jasper 
County,  Texas.  PSD-TX-491M-1 


modifies  PSD-TX-491  to  authorize  the 
installation  of  a  single,  larger  variable- 
throat  venturi  scrubber  instead  of  the 
two  smaller  units  originally  permitted. 
This  modified  permit  was  issued  on 
September  12, 1985. 

11.  PSD-TX-634M-1— Koch  Refining 
Company:  Petroleum  refinery  located 
approximately  V4  mile  north  of 
Interstate  37  on  the  Viola  Turning  Basin 
in  Corpus  Christi,  Nueces  County, 
Texas.  PSD-TX-634M-1  modifies  PSD- 
TX-634  to  authorize  the  deletion  of  the 
converted  CO  boiler.  Emission  Point  No. 
AA-1,  ftom  the  original  permit.  The 
boiler  will  be  decommissioned.  This 
modified  permit  was  issued  on 
September  18, 1985. 

These  permits  have  been  issued  under 
EPA's  Prevention  of  Significant  Air 
Quality  Deterioration  Regulations  at  40 
CFR  52.21,  as  amended  August  7, 1980. 
The  time  period  established  by  the 
Consolidated  Permit  Regulations  at  40 
CFR  124.19  for  petitioning  the 
Administrator  to  review  any  condition 
of  the  permit  decisions  has  expired. 
Such  a  petition  to  the  Administrator  is. 
under  5  U.S.C.  704,  a  prerequisite  to  the 
seeking  of  judicial  review  of  the  final 
agency  action.  No  petitions  for  review  of 
these  permits  have  been  filed  with  the 
Administrator. 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA), 
Region  6,  has  extended  the  expiration 
date  of  the  following  Prevention  of 
Significant  Deterioration  (PSD)  permits: 

1.  PSD-TX-478— Houston  Lighting  and 
Power  Company:  This  permit  was  issued 
on  May  18',  1984,  authorizing  the 
construction  of  a  lignite-fired  steam 
electric  generating  station  to  be  located 
approximately  three  miles  southwest  of 
Malakoff,  Henderson  County.  Texas. 
The  company  has  postponed  the  start  of 
construction  due  to  delays  in  the  project 
schedule,  resulting  from  public  utility 
commission  decertification  proceedings. 
The  extension  was  granted  on  August  5, 
1985,  to  a  new  expiration  date  of  May 
18, 1987. 

2.  PSD-TX-458— The  BF  Goodrich 
Company:  This  permit  was  issued  on 
December  13, 1983.  authorizing  the 
construction  of  a  polyvinyl  chloride 
manufacturing  facility  to  be  located  on 
Miller  Cut-Off  Road  in  LaPorte.  Harris 
County,  Texas.  The  company  has 
postponed  the  start  of  construction  due 
to  economic  conditions.  The  extension 
was  granted  on  August  29, 1985.  to  a 
new  expiration  date  of  December  13, 
1986. 

The  PSD  regulation  at  40  CFR 
52.21(r)(2)  states  that  the  Administrator 
may  extend  the  18-month  period  in 
which  construction  must  commence  if 
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the  company  show  b  that  an  txtenaion  is 
justified. 

A  notice  of  EPA%  proposed  action  to 
extend  the  PSD  permits  was  published 
in  a  newspaper  in  the  affected  area  of 
the  facility. 

Documents  relev  ant  to  the  above 
actions  are  available  for  public 
inspection  during  qormal  business  hours 
at  the  Air,  Pesticides  and  Toxics 
Division,  U.S.  Envitonmental  ftotection 
Agency,  Region  6, 1201  Elm  Street, 
Dallas,  Texas  75270. 

Under  section  3(]iptb](l]  of  the  Clean 
Air  Act,  judicial  review  of  the  approval 
of  these  actions  is  available,  if  at  all, 
only  by  the  filing  of  a  petition  for  a 
review  in  the  United  States  Fifth  Circuit 
Court  of  Appeals  Within  60  days  of 
December  12, 1985.  Under  section 
307(b)(2)  of  the  aein  Air  Act.  the 
requirements  whicH  are  the  subject  of 
today's  notice  may  pot  be  challenged 
later  in  civil  or  criniinal  proceedings 
brought  by  EPA  to  inforce  these 
requirements.  I 

This  notice  will  hijve  no  effiect  on  the 
National  Ambient  Air  Quality 
Standards.  | 

For  Further  bifornation  Contact: 
Donna  Ascenzi  at  (^4)  787-1594. 

The  OfRce  of  Matiagement  and  Budget 
has  exempted  this  ihformation  notice 
firom  the  requirements  of  Section  3  of 
Executive  C)rder  IJ 

Dated:  November  2^,  1985. 
Dick  Whittington,  PJ 
Regional  AdministraUfr.  Region  8. 
[FR  Doc  85-29M8  FUdd  12-11-85;  8:45  am] 
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[ORD-4-Fm.- 
HA-91-1] 


2996-«;  Deefcct  No.  ECAO- 


Draft  RmI  HMHh 

DociHTMnt  for  Mcfc^  AvaHabHity 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability, 


summary:  The  Enri  -onmental  Protection 
Agency  has  compleied  a  draft  final 
Health  Assessment  Document  for  Nickel 
as  part  of  its  regulatory  initiatives  for  air 


pollutants  under  the 


notice  announces  th  e  availability  of  this 


draft  final  for  pobHc 
comment. 

dates:  The  Agency 
document  available 


will  make  this 
on  or  about 


Clean  Air  Act.  This 


review  and 


Monday,  December  18, 1985.  Comments 
must  be  postmarkec  by  Friday,  February 
7,1986. 

ADDRESSES:  The  dr^t  final  is  available 
in  single  copy  quanQly  from  EPA  at  the 
following  address:  QRD  Publications 
Center,  CERl-FRN,  V-S.  Environmental 


Protection  Agency.  2ft  W.  St.  Qair 
Street,  Cincinnati,  OH  45268.  (513)  569- 
7562,  (FTS:  684-7562).  Requestors  should 
provide  their  names,  mailing  addresses, 
and  the  EPA  number  assigned  to  the 
document,  EPA-€00/e-83-012F.  Names 
and  addresses  should  be  sent  to  CERI  at 
this  time  to  receive  the  document. 

The  document  will  also  be  available 
for  public  inspection  and  copying  at  the 
EPA  library  at  Waterside  MaH,  401  M 
Street,  SW..  Washington,  DC  20480. 

Comments  mast  be  in  writing  and 
should  be  sent  to  Project  Nfanager. 
Health  Assessment  E)ocument  for 
Nickel.  Environmental  Criteria  and 
Assessment  Office  (MD-52),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Diane  Ray,  U.S.  Environmental 
Protection  Agency,  Environmental 
Criteria  and  Assessment  Office  (MD- 
52).  Research  Triangle  Park,  NC  27711, 
(919)  541-3637. 

SUPPLEMENTARY  INFORMATION:  An 

earlier  external  review  drafl  of  Nickel 
was  reviewed  by  the  general  public  and 
the  Agency's  Science  Advisory  Board  at 
a  public  meeting  in  September  1983.  At 
that  time,  specific  recommendations 
were  made  that  the  external  review 
draft  be  revised:  (1)  To  include  recently 
published  stuc&es  pertinent  to  assessing 
carcinogenic  risks  associated  with 
exposure  to  nickel  compounds,  and  (2) 
to  present,  to  the  Agency's  best  ability, 
quantitative  carcinogenic  analyses 
based  upon  exposure  to  individual 
nickel  compounds.  Based  upon  the  best 
information  currently  available,  the  final 
review  draft  has  been  revised  according 
to  these  recommendations.  The  Agency 
is  seeking  public  comments  on  these  two 
major  issues. 

The  conclusions  reached  in  the  draft 
final  reflect  the  degree  of  certainty  with 
which  the  scientific  literature  on  nickel 
can  presently  be  viewed.  Quantitative 
unit  risk  estimates  have  been  derived 
for  the  two  nickel  compounds  (nickel 
subsulfide  and  nickel  refinery  dust)  most 
clearly  shown  to  be  human  carcinogens. 
No  risk  estimates  have  been  derived  for 
nickel  carbonyl  (known  to  be  an  animal 
carcinogen)  due  to  the  lack  of  sufficient 
dose-response  data  by  which  to 
estimate  risk.  The  available  evidence  for 
other  nickel  compounds  has  been 
deemed  to  be  insufficient  to  derive 
quantitative  risk  estimates.  A  thorough 
discussion  of  the  available  qualitative 
information  has  been  presented  for 
individual  nickel  compounds  and  the 
implications  of  this  information  for 
human  health  have  been  provided 
where  possible. 


In  order  to  have  a  diorough  review  of 
the  scient&fic  informatian,  this  document 
has  been  transmitted  to  the  SAB  for 
review  and  is  being  made  available  for 
public  review  and  comment  Afta- 
receipt  of  all  comments,  the  SAB  will 
hold  a  public  meeting  to  review  the 
document.  An  advance  notice 
announcing  the  time  and  place  for  the 
SAB  public  meeting  and  agenda  will  be 
made  in  the  Federal  Register. 

Dated:  December  5, 1985. 
Donald  I.  Ehretb. 

Acting  Assistant  Administrator  for  Research 
and  Development 

[FR  Doc.  85-29470  Filed  12-11-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1S49] 

Petitions  for  Reconaideratkxi  amf 
Clarification  of  Actiofis  in  Ruiemaliing 
Proceedings 

Correction 

In  FR  Doc.  85-27053.  appearing  on 
page  47113  in  the  issue  of  Thursday, 
November  14. 1985,  the  second  line  o£ 
the  second  column  should  read 
"Incorporated  on  10-25-85." 

BILUIM  COOE  1605-01-M 


[Report  No.  1555] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemalcing  Proceedings 

December  6, 1985. 

The  following  listings  of  petitions  for 
reconsideration  filed  in  Commission 
rulemaking  proceedings  is  published 
pursuant  to  S  1.429(e).  Oppositions  to 
such  petitions  for  reconsideration  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  5  §  73.3572 
and  73.3573  Relating  to  Processing  of  FM 
and  TV  Broadcast  Applications.  (MM 
Docket  No.  84-750) 

Filed  by:  Eric  R.  Hilding  on  11-19-85. 

Subject:  Guidelines  for  Dominant 
Carriers'  MTS  Rates  and  Rate  Structure 
Plans.  (CC  Docket  No.  84-1235) 

Filed  by:  John  R.  Hoffman,  Attorney 
for  US  Telecom,  Inc  on  11-18-85. 
Thomas  S.  Martin,  Anthony  C.  Epstein  & 
Glenn  B.  Manishin,  Attorneys  for  MCI 
Telecommunications  Corporation  on  11- 
22-85.  John  A.  Ligon,  Attorney  for  ITT 
Communications  Services,  Inc..  on  11- 
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22-85.  Philip  L  Verveer.  Sue  D. 
Blumenfeld  ft  Mary  P.  JaHee.  Attorneys 
for  TDX  Systems.  Inc^  on  11-25-85. 

Subject:  Amendment  of  Parts  1  and  21 
of  the  Commissicm's  Rules  to  Establish 
Procedures  for  Processing  Mutually 
Exclusive  Applications  for  Digital 
Termination  Systems  in  the  Digital 
Electronic  Message  Service.  (CC  Docket 
No.  85-42) 

FUed  by:  Paul  ].  Bennan  ft  Michael  St. 
Patrick  Baxter,  Attorneys  for  Associated 
Informati(»  Services  Corporaticui  on  12- 
2-85. 

Subiect:  Amendment  of  i  73jW6(b). 
Table  of  Assignments,  Television 
Broadcast  Stations  (Yosemite  Village 
and  Merced.  California) 

Filed  by:  Richard  Hildreth,  Attorney 
for  Pappas  Telecasting  Incorporated  on 
11-15-65. 

Federal  CommunicatkHis  Commission. 

WiBiam  I.  Tricuko. 

Secretary. 

(FR  Doc.  8S-29418  Filed  12-11-65;  8:45  am] 
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Family  Television  of  DaRon,  Inc.  at  al.; 
Hearing  Designation  Order 

in  re  applications  of  MM  Docket  Na  85-382 

PihNo. 

of    BPCT-B50613LD 


Family       Television 

Dalton,  Inc. 
Dalton  Television  Associ 

ates,  Ltd. 
Southern  Television,  Inc.. 


BPCT- 
850815KO 

BPCT- 
850816KG 

For  constmction  permit  Dalton,  Georgia 

Adopted:  Novembo'  25, 1985. 

Released:  December  6, 1985. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Family  Television  of 
Dalton,  Inc.  (Family),  Dalton  Television 
Associates,  Ltd.  (Associates),  and 
Southern  Television,  Inc.  (Southern)  for 
authority  to  construct  a  new  commercial 
television  station  on  Channel  23,  Dalton, 
Georgia;  and  petitions  to  deny  filed  by 
Family  against  Associates  and 
Southern.  • 

2.  In  Section  III,  Item  1,  FCC  Form  301,  - 
Southern  indicated  that,  upon 
completion  of  its  flnancial  arrangement, 
it  would  provide  financial  certification. 


'Family  flied  petitions  to  deny  against  tiic  other 
two  competing  appHcants.  Each  petition  is.  in 
essence,  a  pre-designation  petition  to  specify  issues. 
Since  such  petitions  are  no  longer  permitted,  they 
will  be  dismissed  Revised  Procedures  for  the 
Processing  of  Contested  Broadcast  Applications.  72 
FCC  2d  202  (1979). 


It  has  not  done  so.  Accordingly,  die 
applicant  will  be  given  20  days  from  the 
release  date  of  this  Order  to  review  its 
financial  proposal  in  light  of  the 
Commission's  requirements,  to  make 
any  changes  that  may  be  necessary, 
and,  if  appropriate,  to  submit  a 
certiHcation  to  the  presiding 
Administrative  Law  Judge  fan  the  manner 
called  for  in  section  III,  Form  301,  as  to 
its  financial  qualifications.  If  the 
applicant  cannot  make  tiie  certification, 
if  shall  so  advise  the  Admlnislrative 
Law  ]udge  who  shall  then  specify  an 
appropriate  issue. 

3.  An  applicant  who  proposes  to 
employ  five  or  more  full-time  station 
employees  must  estabUsh  a  program 
designed  to  assure  equal  opfwrtunity  for 
women  and  minority  groups.  This 
imigram  must  be  submitted  to  the 
Commission.  Although  Southern  states 
that  it  will  employ  more  than  five  full- 
time  persons,  it  has  not  included  a  copy 
of  its  equal  emplojmftent  opportunity 
(EEO)  program.  Accordingly,  Southern 
will  be  required  to  submit  a  copy  of  its 
EEO  program  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

4.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
each  applicant  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  w^ch  would  be 
served  by  each.  Consequently,  the  areas 
and  populations  which  would  be  within 
the  predicted  64  dBu  (Grade  B)  contour, 
together  with  the  availability  of  other 
television  service  of  Grade  B  or  greater 
intensity,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accrue  to 
any  of  the  applicants. 

5.  On  June  26, 1985,  the  Commission 
issued  a  Public  Notice  (Mimeo  No.  5421) 
requiring  all  applicants  for  new 
broadcast  stations  to  certify  that  they 
have  obtained  reasonable  assurance 
that  their  specified  transmitter  sites  will 
be  available  to  them.  Family  has  not 
submitted  such  a  certification. 
Accordingly,  Family  will  be  given  20 
days  from  the  date  of  release  of  this 
Order  to  file  such  a  certification,  in  the 
form  required  by  the  Commission,  with 
the  presiding  AHministrative  Law  Judge. 
If  the  appUcant  cannot  make  the 
certification,  it  shall  so  advise  the 
Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 

6.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  each  of  the  applicants 
would  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  appropriate 
issue  will  be  specified. 


7.  Southern's  proposed  site  is  40  miles 
fi'om  the  reference  point  for  channel  24, 
Athens.  Tennessee,  whereas  {  73.610  of 
the  Commission's  Rules  requires  a 
minimum  separation  of  55  miles 
between  s  station  operating  on  Channel 

23  and  station  or  city  to  which  Channel 

24  is  allocated.  Southern  would, 
therefore,  be  short-spaced  15  miles. 
Accordingly,  an  issue  will  be  specified 
to  determine  whether  circmnstances 
exist  to  warrant  a  waiver  of  the  rule. 
Since  an  applicant  proposing  a  short- 
spaced  site  is  required  to  make  tfie 
threshold  showing  that  no  suitable  fully- 
spaced  site  is  available,  the 
Administrative  Law  Judge  will  in 
assessing  those  circumstances,  consider 
the  fact  that  the  other  applicants  in  this 
proceeding  have  specified  fully-spaced 
sites. 

8.  Question  11.  section  V-C,  FCC  Form 
301,  requires  the  applicant  to  state 
whether  the  entire  principal  comunity 
would  be  within  the  station's  predicted 
City  Grade  contour,  without  major 
terrain  obstruction.  Associates 
responded  negatively  to  that  question. 
The  application  reports  that  1^-of-sigbt 
is  obstructed  by  a  major  terrain  feature 
and  has  requested  a  waiver  of 

S  73.685(b)  of  the  Commission's  Rules. 
An  issue  will  be  specified  to  determine 
whether  a  waiver  of  the  rule  is 
warranted. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  appUcations  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each  of 
the  applicants  would  each  constitute  a 
hazard  to  air  navigation. 

2.  To  determine,  with  respect  to 
Southern  Television,  Inc.,  whether  its 
proposed  site  is  consistent  with  the 
minimum  mileage  separation 
requirements  of  \  73.610  of  the 
Commission's  Rules,  and  if  not,  whether 
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Qtrcumstances  e^iist  which  would 
warrant  a  waive^  of  the  rule. 

3.  To  deteraiine.  with  respect  lo  tbe 
application  of  Daiton  Television 
Associates,  Ltd..  Mrhether  operation  with 
the  facilities  proposed  would  be 
consistent  with  $  73.685(b)  of  the 

.Commission's  Rides  and.  if  not.  whether 
cht:umstances  exist  which  would 
warrants  waive^  of  the  rule. 

4.  To  detemun*  which  of  the 
proposals  wouldjon  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determint.  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  shoi^ld  be  granted. 

11.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  resj^ondent  to  this 
proceeding  with  Despeqt  to  issue  1. 
i:     12.  It  is  further  brdered.  That  the 
petitions  to  denyjiled  by  Family 
Television  of  Dallon.  Inc.  ARE 
DISMISSED.         ! 

13.  It  is  further  brdered.  That  Southern 
Television.  Inc.  stall,  within  20  days  of 
the  release  of  Uii^  Order,  submit  a 
financial  certificajtion  in  the  form 
required  by  section  III.  FCC  Form  301.  or 
advise  the  Administrative  Law  Judge 
that  the  certificat Ion  cannot  be  made,  as 
may  t>e  appropriate. 

14.  It  is  further  ordered.  That  Southern 
Television.  Inc.  shall  file  a  copy  of  its 
equal  employment  opportunity  program, 
with  the  presiding  Administrative  Law 
fudge  within  20  d<  lys  after  this  Order  is 
released.  ^., 

15.  It  is  further  i  »rdered.  That  Family 
Television  of  Daltbn,  Ina  shall,  within 
20  days  after  the  ielease  of  this  Order, 
file  with  the  presiding  Administrative 
Law  )udge.  a  site  availability 
certification,  in  the  form  required  by  the 
Commission,  or  advise  the 
Administrative  Ldw  )udge  that  the 
certification  cannot  be  made,  as  mayi>e 
appropriate. 

16:  It  is  further  Ardered.  That  to.avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party  ' 
respondent  hereini  shall,  pursuant  to 
§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attdrpey,  within  20  days  of 
the  mailing  of  thisjOrder.  file  with  the 
Commission,  in  trnlicate,  a  written 
appearance  statin  5  an  intention  to 
appear  on  the  dat(  i  fixed  for  the  hearing 
and  present  evide  ice  on  the  issues 
specified  in  this  Order. 

17.  It  is  further  c  rdered.  That  the 
applicants  herein  ihall.  pursuant  to 
§  311(a)(2)  of  the  ( lommunications  Act 
of  1934,  as  amend(  fd.  and  §  73.3594  of 


the  Commission's 
the  hearing  within 


JMI 


Rules,  give  notice  of 
the  time  and  in  the 


manner  prescribec  in  such  Rule,  and 


shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
1 733S94(g)  of  the  Rules. 
Federal  Communtcations  Commission.    ' ' 
Rpy  |.  StewaH. 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 

[FR  Doc.  85-29420  Filed  12-11-65;  3:45  am] 

■NJJNQ  COM  VTta-OI-k 

LaMng«r-OeddM  Partnership; 
Hearing  Designation  Order 

In  re  applications  of  MM  Docket  No.  65^-361 


FihNo. 


Leininger— Geddes      Part-    BPCT- 
nerahip.  eS0607KO 

Capitol      Communications    BPCT-e50725LB 
Corporation. 

Mauraelie  TV BPCT-«50725LF 

U.S.      McPhereon      d/b/a    BPCTr«50725LI 
Magnolia     Communica- 
tions 

For  construction  permit  Little  Rock. 
Arkansas 

Adopted:  November  25. 1985, 

Released:  Qecember  8. 1985. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief. 
Video  Services  Division,  acting  pursuant 
to  delegated  anthority,  has  before  it  the 
above-captined  mutually  exclusive 
applciations  for  authority  to  construct  a 
new  commercial  television  station  on 
channel  42.  Little  Rock.  Arkansas. 

2.  On  September  13, 1985.  the  ' ' : 
Association  of  Maximum  Service 
Telecasters,  Inc.  (AMST)  filed  informal 
objections  to  the  applications  of  U.S. 
McPherson  d/b/a  Magnolia 
Communications  (Magnolia)  and 
Maumelle  TV  (Maumelle)  on  the 
grounds  that  the  site  proposed  by 
Magnolia  would  be  15.1  miles  from  the 
site  of  Station  KJTM-TV.  channel  38, 
Pine  Bluff.  Arkansas,  whereas  §  73.610 
of  the  Commission's  Rules  require  a 
minimum  separation  of  19.5  miles 
between  a  station  operating  on  channel 
42  and  one  operating  on  channel  38. 
Magnolia  would,  therefore,  be  short- 
spaced  4.4  miles.  The  site  proposed  by 
Maumelle  would  be  45  miles  from  the 
reference  point  for  channel  28  at 
Russellville.  Arkansas,  whereas  the 
Commission's  separation  rules  require  a 
minimum  separation  of  59.5  miles 
between  a  station  operating  on  channel 
42  and  a  station  or  city  to  which  channel 
28  is  allocated.  Maumelle  would, 
therefore,  be  short-spaced  14.5  miles. 
Issues  will  be  specified,  therefore,  to 
determine  whether  circumstances  exist 
to  warrant  a  waiver  of  the  rule.  In 
assessing  those  circumstances,  the 
presiding  Administrative  Law  Judge  will 
consider  the  fact  that  the  other 


applicants  in  this  proceeding  have    ■ 
specified  folly-spaced  sites. 

3.  Iliere  is  pending  before  the 
Commission  a.  rulemaking  proceeding  in 

:  Docket  No.  84-82  (RM-4901)  in  which  it 
is  proposed  to  substitute  channel  54  for  .-, 
channel  28  in  Russellville,  Arkansas.  If  ,' 
this  proposal  is  adopted,  the  Maumelle  .. 
short-spacing  would  be  eliminated,  but  ' 
Magnolia's  short-spacing  to  the  Pine    -  "i^ 
Bluff  station  would  be  unaffected.  The 
Commission  is  also  considering  an         ; 
alternate  plan  to  substitute  channel  47 
for  channel  42  in  Little  Rock.  If  this 
alternative  proposal  is  adopted,  there     ^ 
would  be  no  short-spacing  of  any  of  the  •: 
pending  Little  Rock  applications.  If  the 
Commission  should  decide  to  adopt  both 
proosals.  the  Maumelle  site  woold  still ..  . 
be  short-spaced  to  Russellville.  ;  * 

Consequently,  a  grant  of  any  of  these     -,• 
applications  will  be  subject  to  the 
outcome  of  the  rulemaking  proceeding. 

4.  The  effective,  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  to  . 
each  applicant  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  which  would  be 
served  by  each.  Consequently,  the  areas- 
and  populations  which  woud  be  within 
the  predicted  64  d&i  (Grade  B)  contour, 
together  with  the  availability  of  other     ,. 
television  service  of  Grade  B  or  greater  ^^ 
intensity,  will  be  considered  under  the;  •:. 
standard-comparative  issue,  for. the ':'.:.; 
purpose  of  determining  whether  « 
comparative  preference  should  accrue  to 
any  of  the  applicants. 

'  5.  No  determination  heis  been  reached 
that  the  tower  height  and  Icoation 
proposed  by  each  of  the  applicants, 
would  not  constitute  a  hazard  to  air- 
navigation.  Accordingly,  an  issue  .  .,.;    . , 
regarding  this  matter  will  be  specified.    . 

6.  SecUon  73.2080(c)  of  the 
Commission's  Rules  requires  applicants 
employing  at  least  five  persons  full-time 
to  file  with  the  Commission  programs 
designed  to  provide  equal  employment 
opportunities.  Capitol  Communications 
Corporation  (Capitol)  indicates  that  it 
will  employ  five  or  more  full-time  '■' 
employees.  However,  Capitol  has  not 
submitted  an  EEO  program. 
Accordingly,  Capitol  will  be  required  to  - 
submit  a  copy  of  its  EEO  program  to  the  •- 
presiding  Administrative  Law  Judge, 
within  20  days  aftet  this  Order  is 
released. 

7.  Steve  Stephens  is  Chairman  oflhe 
Board  and  Vice  President  of  Capitol  and 
has  a  20%  interest  in  the  applicant.  Mr. 
Stephens  is  also  an  officer  and  owner  of 
38.61%  of  the  common  voting  stock  of 
Central  Arkansas  Television,  Inc.,  which 
is  a  5%  limited  partner  in  the  license  t>T 
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Station  KLRT(TV).  Uttle  Rock, 
Arkansas.  Mr.  Stephens'  interest  in 
Central  Arkansas  may  be  inconsistent 
with  the  Commission's  cross-interest 
policy.  However,  Mr.  Stephens  has 
represented  to  the  Commission  that,  in 
the  event  of  a  grant  of  Capitol's 
application,  he  would  divest  himself  of 
all  interest  in  Central  Arkansas. 
Accordingly,  a  grant  of  the  application 
will  be  made  subject  to  a  divestiture, 
condition. 

8.  Maumelle  states  that  it  is  a  limited 
partnership.  Section  II,  Item  5(a),  FXIIC 
Form  301,  requires  that  if  the  applicant 
is  a  partnership,  the  requested 
information  must  be  given  for  each 
general  or  limited  partner.  Maumelle's 
application  identiHes  only  the  general 
partner  with  an  65%  ownership  interest 
and  does  not  indicate  that  there  are  any 
limited  partners  nor  does  it  identify 
ownership  of  the  remaining  15%.  Section 
73.3514(a)  of  the  Commission's  Rules 
requires  an  applicant  to  provide  all 
information  called  for  by  FCC  forms, 
unless  the  information  is  inapplicable. 
However,  in  Attribution  of  Ownership 
Interests.  97  FCC  2d  997  (1984),  recon. 
granted  in  port,  FCC  85-252,  released 
June  24, 1985,  the  Commission  stated 
that,  henceforth,  limited  partnership 
interests  were  not  attributable  for  the 
purposes  of  the  multiple  ownership  rules 
if  the  applicant  can  certify  that  the 
limited  partners  will  not  be  involved  in 
any  material  respect  in  the  business  or 
operation  of  the  station,  97  FCC  2d  at 
1023.  The  Commission  defined  the 
degree  of  noninvolvement  in  paragraphs 
48-50  of  the  June  24  decision  on 
reconsideration.  Further,  the 
Commission  directed  that  FCC  Form 
301,  among  others,  be  amended  to 
conform  to  the  new  attribution 
standards.  97  FCC  2d  at  1034.  Although 
changes  in  the  form  have  not  yet  been 
made,  there  is  now  no  need  to  provide 
information  as  to  the  limited  partners  if 
Maumelle  can  submit  the  necessary 
certification  and  showing  that  limited 
partnership  interest  will  be  sold  only  to 
individuals  or  entities  that  are 
sufficiently  insulated.  If  the  certification 
or  showing  is  not  appropriate,  of  course, 
the  necessary  information  a8.to  them 
would  have  to  be  Hied  as  an 
amendment.  Further,  the  Commission 
retained  the  cross-interest  policy  as  to 
other  attributable  media  interests  in  the 
same  area.  Id.  at  1030.  Accordingly, 
Maumelle  will  be  required  either  to  state 
that  the  limited  partners  have  or  will 
have  no  other  media  interests  subject  to 
the  cross-interest  policy  or  identify  the 
limited  partners  with  such  interests, 
identify  the  other  local  media  and  state 


the  nature  and  extent  of  the  ownership 
interest 

9.  Section  V-C,  Item  la  FCC  Form 
301.  requires  an  applicant  to  submit 
figures  for  the  area  and  population 
within  its  predicted  Grade  B  contour. 
Maumelle  has  not  submitted  Hgures  for 
the  population.  Accordingly,  Maumelle 
will  be  required  to  submit  an 
amendment  showing  the  required 
information,  within  20  days  after  this 
Order  is  released,  to  the  presiding 
Administrative  Law  Judge. 

10.  Section  I,  Item  4(a),  FCC  Form  301, 
ask?  whether  any  adverse  finding  has 
been  made,  adverse  final  action  taken  or 
consent  decree  approved  by  any  court 
or  administrative  body  as  to  the 
applicant  or  any  party  to  the  application 
in  any  civil  or  criminal  proceeding 
brought  under  the  provisions  of  any  law 
related  to  any  felony,  antitrust  unfair 
competition,  fraud,  unfair  labor 
practices  or  discrimination.  Magnolia 
has  answered  affirmatively,  but  has  not 
submitted  the  required  exhibit 
Accordingly,  Magnolia  will  be  required 
to  file  an  amendment  explaining  its 
response  to  Item  4(a),  section  II,  FCC 
Form  301.  with  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

11.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issue  specified  below. 

12.  According,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  with  respect  to 
Maumelle  TV  and  Magnolia 
Communications,  whether  the  proposals 
are  consistent  with  {  73.610  of  the 
Commission's  Rules  and,  if  not  whether 
circumstances  exist  which  would 
warrant  a  waiver  of  the  rule. 

2.  To  determine  with  respect  to  each 
of  the  applicants,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

3.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest 


4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

13.  It  is  further  ordered.  That  Capitol 
Communications  Corporation  shall 
submit  a  copy  of  its  EEO  program  to  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

14.  It  is  further  ordered.  That  in  the 
event  of  a  grant  of  Capitol 
Communications  Corporation's 
application,  it  will  be  conditioned  as 
follows:  Prior  to  the  commencement  of 
operation  of  the  television  station 
authorized  herein,  permittee  shall  certify 
to  the  Commission  that  Steven  Stephens 
has  divested  himself  of  all  interest  in 
and  connection  with  Central  Arkansas 
Television,  Inc. 

15.  It  is  further  ordered.  That 
Maumelle  TV  shall  submit  the 
certification,  statement  and/or 
information  required  by  paragraph  8, 
supra,  to  the  presiding  Administrative 
Law  Judge  within  20  days  after  this 
Order  is  released. 

16.  It  is  further  ordered.  That 
Maumelle  TV  shall  submit  the 
population  fig\u«s  required  by  Item  10, 
section  V-C,  FCC  Form  301.  in 
amendment  form,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  order  is  released. 

17.  It  is  further  ordered.  That 
Magnolia  Communications  shall  submit 
an  amendment  explaining  its  response 
to  Item  4(a),  section  I  FCC  Form  301,  to 
the  presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is  . 
released. 

18.  It  is  further  ordered.  That  the 
Association  of  Maximum  Service 
Telecasters,  Inc.  is  made  a  party 
respondent  with  respect  to  issue  1. 

19.  It  is  further  ordered,  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  2. 

20.  It  is  further  ordered,  That  grant  of 
any  of  the  applications  shall  be  subject 
to  final  communication  action  in  MM 
Docket  No.  84-82  (RM-4901). 

21.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

S  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

22.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
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section  Sll(a)(2]  of  tfae  Comimmicattons 
Act  of  1934,  as  amended,  and  f  73.3594 
of  the  Conunission's  Rules,  give  notice 
of  the  hearing  within  ttie  time  and  in  (he 
raananer  prescribed  in  isuch  Rule,  and 
shall  advise  the  Comorission  of  the 
publication  of  such  notice  as  required  by 
Sectnn  7S.3504(g)  of  the  Rules. 

Federal  Communicationi  i 

Roy ).  Stewart. 

Chief,  Video  Services  Division. 
Bureau. 

|FR  Doc  85-29421  Piled  ^-11-65:  &45  am] 


FEDERAL  HOME  LO/ N  BANK  BOARD 


CiUzena  Savirtga  and 
Association,  Salem, 
of  Receivar 


Commission. 
ision.  Mass  Media 


Loan 
<^  Appointment 


Notice  is  hereby  giv  en  that  pursuant 
to  the  authority  contained  in  Section 
406(c)(1)(B)  of  the  National  Housing  Act. 
as  amended  12  U.S^J  1729(c)(1)(B) 
(1982),  the  Federal  Hoine  Loan  Bank 
Board  appointed  the  I^ederal  Savings 
and  Loan  Insurance  Cbrporation  as  sole 
receiver  for  Citizens  Savings  and  Loan 
Association.  Salem.  Q^vgon.  on 
December  4. 1985. 

Dated:  December  6. 19^. 
]et{  Scoayeis, 
Secretary. 
[FR  Doc.  85-29401  Filed  ^11-85: 8.^  am] 

MJJNQ  CODE  •730-01-H 


Guaranty  Savings  an|l  Loan 
Association;  Harrison,  AR; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i](I)  of  thejNational  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(n  (198i),  the  Federal 
Home  Loem  Bank  Boai  d  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  re  ceiver  for 
Guaranty  Savings  and  Loan 
Association.  Harrison  Arkansas,  on 
December  6, 1985. 

Dated:  December  9. 19^. 
Jeff  Scoayera, 
Secretary. 

(FR  Doc  85-29492  Filed  ^-11-85;  8:45  am] 
aaUNG  COOC  (73O-01-M 


U.S.M.  Savings  Bank,  F,S.B.;  Ann 
ArtKN-,  Ml;  Appolntme  rat  of  Receiver 

Notice  is  hereby  giv  >n  that  pursuant 
to  the  authority  contai  ned  in  section 
5(d)(6)(A)  of  the  Horo^  Owner's  Loan 
Act  of  1933,  as  amended.  12  U.SXL 


14e4(dK6XA)  (19BZ).  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  insurance 
Corporation  as  sole  receiver  forUSM 
Savings  Bank,  F.S.B.,  Ann  Arbor, 
Michigan,  on  November  26, 1985, 

Dated:  December  9, 1985. 
Jeff  Sconyen, 
Secretary. 
|FR  Doc  85-29493  Filed  12-11-85: 8:45  amj 


FEDERAL  MARITHIIE  COMMISSION 
Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy-of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Fedetal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  f  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pendii^ 
agreement. 

Agreement  No.:  203-009735-014. 

Title:  Steamship  Operators  latermodal 
Committee  Agreement 

Parties: 

Associated  Container  Transportation 

(Australia  Ltd.) 
Atlantic  Container  Line  CLE. 
Barber  Blue  Sea  Line 
Companhia  de  Nevegacao  Maritima 

Netumar 
Coordinated  Caribbean  Transport 

Inc. 
Evergreen  Marine  Corp.,  Ltd. 
Farrell  Lines,  Inc. 
Flota  Mercante  Grancolombiana 
Columbus  Line 
Japan  Line.  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
Lykes  Bros.  Steamship  Co.,  Inc. 
A.P.  Moller-Maersk  Line 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha,  Ltd. 
Sea-Land  Service,  Inc. 
South  African  Marine  Corp. 
United  States  Lines,  Inc. 
Venezuelan  Line 
Yamashita-Shinnihon  Steamship  Co., 

Ltd. 
Yang  Ming  Line 
Zim  Israel  Navigation  Co.,  Ltd. 


Synopsis:  The  proposed  amendment 
would  testate  the  agreement  to  conform 
to  the  Conrniission's  regulations 
concerning  form  and  format. 

Agreement  No.:  202-010003-V07. 
Title:  Florida/Caribbean  Liner 
Association. 
Parties:  • 

Bemuth  Lines,  Ltd. 

West  ladies  ^pping  Corp. 

Sea-Land  Service,  Inc. 

Shipping  Corporation  of  Trinidad  and 
Tobago 

Calypso  Lines 

Tropical  Shipping  &  Construction  Ca, 
Ltd. 

Concorde/Nopal 

Tecmarine  Lines,  Ina 

Synopsis:  The  proposed  amendraaat 
would  expand  the  scope  of  the 
agreement  to  include  Jacksonville, 
Florida  in  regards  to  cargo  dstined  for 
nations  in  the  Leeward/ Windward 
Islands  excluding  Trinidad  and  Tobago, 
Suriname  and  Guyana.  Additionally^ 
certain  other  nonsubstantive  changes 
would  be  made.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  217-010058. 

Tide:  CAMSHIP/BWAL  Westbound 
Space  Charter  Agreement 

Parties: 

Cameroon  Shipping  Lines,  S.A. 

(CAMSHIP) 
Barber  West  Africa  Line  (BWAL) 

Synopsis:  The  proposed  agreement 
would  permit  BWAL  to  charger  vessel 
space  to  CAMSHIP  for  the  carriage  of 
cargo  in  the  trade  from  the  Republic  of 
Cameroon  to  ports  on  the  United  States 
Atlantic  and  Gulf  Coasts.  The  parties 
have  requested  a  shortened  review 
period. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  December  6, 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-29446  Filed  12-11-85: 8:45  aro] 

BIUJNQ  CODE  673IH>1-H 


Security  for  the  Protection  of  ttie 
Public;  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance);  Carnival  Cruise  Lines, 
Inc. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate  ' 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  L  89-777  (80  Stat.  1357. 1358)  and 
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Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Carnival  Cruise  Lines,  Inc.  and 
Celebration  Shipping  Company  Limited, 
c/o  Carnival  Cruise  Lines,  5225  N.W. 
87th  Avenue,  Miami,  Fl  33166. 

Dated:  December  0, 1985. 
Bruce  A.  Dombrowski. 

Acting  Secretary. 

[FR  Doc.  85-29447  Filed  12-11-85;  8:45  am] 

BILUNO  COOC  •730-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Ag«ncy  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget;  Statement  of  Personal 
History 

agency:  Office  of  Administration,  GSA. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  reinstate  a  previously 
approved  information  collection  for 
which  approval  has  expired. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder.  GSA  Desk  Officer,  Room 
3235,  NEOB.  Washington,  DC  20503,  and 
to  William  W.  Hiebert,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAID),  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT 

Irene  Arvey,  Public  Buildings  Service 
(202-566-0494). 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose.  This  collection  provides 
information  for  determining  the 
suitability  of  individuals  applying  for 
cleamer  or  guard  positions  under  GSA 
contracts. 

b.  Annual  reporting  burden. 
Respondents,  14,400  and  hours,  6,000. 

c.  Copies  of  proposal.  Copies  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (CAID), 
Room  3913,  GS  Building,  Washington. 
DC  20405  (202-566-0666). 

Dated:  December  5, 1985. 
Jolinny  T.  Young, 

Acting  Director,  Information  Management 

Division. 

[FR  Doc.  85-29423  Filed  12-11-85;  8:45  am] 

BIUJNO  COOE  M20-29-W 


[OSA  Bulletin  FPMR  A-87,  Supp.  1] 

Use  of  Government  Contract  Airfares 
by  Cost-Reimbursal>le  Contractors 

AOENCY:  Federal  Supply  Service,  GSA. 
action:  GSA  Bulletin. 

SUMMARY:  This  supplement  removes 
attachment  A  from  GSA  Bulletin  FPMR 
A-87,  and  advsies  agencies  to  consult 
the  Federal  Travel  Directory  (FTD), 
published  monthly  by  GSA  and  the 
Department  of  Defense,  for  a  listing  of 
contract  airlines  that  have  agreed  to 
permit  cost-reimbursable  contractors  to 
purchase  contract  fares  when  traveling 
on  official  Government  business.  The 
required  method  of  payment  for  tickets 
and  use  of  a  standard  letter  of 
identification  vary  by  airlines,  and  are 
so  noted  in  the  FTD.  In  addition,  the 
point  of  contact  for  questions  concerning 
provisions  of  this  bulletin  is  changed. 

FOR  FURTHER  INFORMATION  CONTACT 

General  Services  Administration,  Travel 
and  Transportation  Management 
Division,  Washington,  DC  20406. 
Telephone:  FTS  557-1264/(703)557-1264. 
November  27, 1985. 

General  Services  Administration 

GSA  Bulletin  FPMR  A-e7 

General 

Supplement  l 

To:  Heads  of  Federal  agencies 
Subject:  Use  of  Government  contract  airfares 
by  cost-reimbursable  contractors 

1.  Purpose.  This  supplement  informs 
agencies  that  the  listing  of  contract  airlines 
that  have  agreed  to  permit  cost-reimbursable 
contractors  to  purchase  contract  fares  (see 
FW^  Temporary  Regulations  A-22)  when 
traveling  on  official  Government  business 
will  be  published  in  the  Federal  Travel 
Directory  (FTD)  commencing  with  the 
October  1985  edition.  The  FTD  listing 
describes  the  airlines'  methods  of  payment 
for  tickets  and  whether  a  standard  Federal 
agency  letter  of  identification  (illustrated  in 
attachment  B]  is  required.  In  addition, 
paragraph  7  is  revised  to  reflect 
organizational  and  personnel  changes. 

2.  Expiration  date.  This  supplement 
contains  information  of  a  continuing  nature 
and  will  remain  in  effect  until  revised  or 
canceled. 

3.  Background.  GSA  Bulletin  FPMR  A-87, 
published  April  9, 1985,  contains  information 
in  attachment  A  that  was  derived  from  a 
survey  of  all  airlines  that  were  parties  to  the 
GSA  1984-85  airline  city-pairs  contracts.  The 
airline  listing  in  the  October  1985  FTD  is 
based  on  the  new  airline  city-pairs  contracts 
effective  October  1, 1985. 

4.  Action.  Remove  attachment  A.  With  pen 
and  ink,  delete  par.  3c;  in  par.  7,  remove 
reference  to  Mr.  John  J.  Whalen,  Jr.,  and 
delete  the  words  'Travel  and  Transportation 
Services  Division  (FTE)"  and  insert  "Travel 
and  Transportation  Management  Division": 


and  in  par.  Sb,  delete  the  words  "in 
attachment  A"  and  Insert  "as  indicated  in  the 
FTD." 

By  delegation  of  the  Commissioner. 
lamas  |.  Grady,  Jr.., 

Assistant  Commissioner  for  Policy  and 
Agency  Liaison. 
[FR  Doc.  85-29427  Filed  12-11-85:  8:45  am) 

•ILUNa  CODE  ••20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings  Amendment 

AOENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
notice  that  announced  forthcoming 
meetings  of  public  advisory  committees 
(November  18, 1985  (50  FR  47457)  to 
change  the  location  for  the 
Cardiovascular  and  Renal  Drugs 
Advisory  Committee  meetings 
scheduled  for  December  16  and  17.  To 
accommodate  a  larger  audience,  the 
meetings,  instead  of  being  held  at 
"Auditorium,  Lister  Hill  Center,  National 
Library  of  Medicine,  8600  Rockville  Pike, 
Bethesda,  MD..  will  be  held  at  "Jack 
Masur  Auditorium,  NIH  Campus,  Bidg. 
10,  Clinical  Center,  9000  Rockville  Pike, 
Bethesda,  MD.  Parking  is  available  in 
Lot  41B  behind  the  Lister  Hill 
Auditorium.  A  shuttle  bus  will  operate 
between  Lot  41B  and  Bldg.  10  from  7:45 
a.m.  to  9  a.m.  and  from  4:30  p.m.  to  6 
p.m. 

Dated:  December  10, 1985. 
Roliert  L.  Spencer, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  85-29627  Filed  12-11-85;  10:34  am] 

BILUNa  COK  4160-01-11 


Public  Healtti  Service 

Statement  of  Organization,  Functions 
and  Delegations  of  Auttiortty; 
Assistant  Secretary  for  Heattti 

Part  H,  Public  Health  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS)  (42 
FR  61318,  December  2. 1977,  as  amended 
most  recently  at  50  FR  13666,  April  5, 
1985)  is  amended  to  reflect  the 
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establishment  of  the  Of  ice  of  Minority 
Health  in  tfie  Office  of  lire  Assistant 
Secretary  for  Health  reporting  directly 
to  the  Assistant  Secretly  for  Heahh. 
The  Office  of  Minority  Wealth  wiB  serve 
as  the  DWiS  focal  point  to  implement 
the  recommendations  in  the  "Report  of 
the  Secretary's  Task  Force  on  Black  and 
Minority  Health,"  Auguft  198S.  and  wiU 
monitor  DHHS  progress!  in  achieving  the 
objectives.  The  Office  of  Minority 
Health  will  receive  administrative  and 
management  support  fr0m  the  Depaty 
Assistant  Secretary  for  Health 
Operations  and  Directof,  Office  of 
Management. 

Office  «f«M  Assiatat : 
Health 

Uader  Part  H,  Chapte^  HA  Office  of 
the  Assistant  Secretary  for  Health 
Section  HA-10,  Organizption,  after  item 
a  Office  on  Smoking  arid  Health  (HAG), 
add  a  new  item  9,  C^fica  of  Minority 
Health  (HAM)  and  renumber  items  9 
through  17  as  items  10  through  18. 

Under  Section  HA-20iFunctions,  after 
the  statement  for  the  Office  on  Smoking 
and  Health  (HAG).  add)he  foUowing 
title  and  statement 


(HAMJ 

the  principal 

program 

ck  and 

as  chairman  of 

inating 
relevant  staff  of 


Office  of  Minority  HeCi 

The  Director  serves  a 
advisor  to  ASH  for  heal 
activities  that  address 
minority  populations  am 
the  Xlinority  Health  Co< 
Committee  composed  o: 
PHS  and  HHS.  The  Office,  working 
closely  with  PHS  agencies  and  other 
HHS  OPDDIVs  and  STAFF  DIVs  in  a 
coordinative  and  advocacy  role:  (1) 
Establishes  near-term  a«d  long-range 
objectives  for  HHS  health  activities 
addressing  minority  populations;  (2) 
develops  reporting  and  fionitoring 
requirements  for  those  (Objectives;  (3) 
organizes  and  plans  spetific  activities  to 
meet  minority  health  nefds  and 
monitors  the  DHHS  budget  to  assure  an 
appropriate  share  of  funds  is  devoted  to 
minority  health  problemp;  (4)  provides 
ongoing  technical  assistiince  to  States 
and  works  closely  with  public  and 
private  sectors  to  assora  minority  healdi 
issues  are  addressed;  (5)  serves  as  a 
resource  in  the  pronuTtiqn,  investigation, 
development  and  implementation  of 
iimovative  health  care  models  culturally 
unique  to  mmority  populations;  (6) 
conducts,  reviews,  and  i)evelops 
strategies  to  improve  tfa^  availability 
and  accessibility  of  health  professionals 
to  minority  communities  (7)  conducts, 
sponsors,  and  facifitate^  conferences  on 
minority  beahh;  (S)  assc^vs  that  steps 
are  taken  to  maprove  data  sources  and 
to  integrate  data  tysteraii  reflecting 
minority  populations;  and  [9]  facihtates 


JMI 


research  in  and  fosters  yvbtic 
awareness  of  research  in  factors 
affecting  minority  health. 

Effective  date:  November  27. 1965. 

Acting  Assistant  Secretary  for  Health. 
[FR  Doc.  85-29502  Filed  12-11-85:  8:46  am] 

MLLJNO  COOe  41W-17-M 


statement  of  Organization,  functions 
and  Delegations  of  Auttwrlty;  Program 
DevetopnMnt  and  Review  Division 

Part  H.  Public  Heahh  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS)  (42 
FR  61318,  December  2. 1977.  as  amended 
most  recently  at  50  FR  13666.  April  5, 
1985),  is  amended  to  retitle  the  Division 
of  Plaiming  and  Evaluation.  Legislation 
and  Regulations  to  the  Division  of 
Program  Development  and  Review.  Hie 
title  change  is  intended  to  more 
accurately  define  the  prraiary 
responsibilities  of  the  office. 

Under  Part  H.  Chapter  HA.  Office  of 
the  Assistant  Secretary  for  Health 
(OASH).  Section  HA-20  Functions. 
delete  the  title  for  the  Division  of 
Planning  and  Evaluation,  Legislation 
and  Regulations  (HA9-3)  and  insert  the 
following: 

Division  of  Program  Development  and 
Review  (HA9-3) 

Effective  date:  November  26, 1989. 
Wnford  Focbush, 
Director,  Office  of  ManagemerU. 
[FR  Doc.  85-29S03  Filed  12-11-85: 8:45  am] 

BtUING  COOe  41W-17 


DEPARTMENT  OF  HOUSIMG  AND 
URBAN  OEVELOPMEHT 

Office  of  Assistant  Secretary  For 
Housing — Federal  Hottsing 
Commissioner 

[Docket  Ma  N-S5-1S67] 

Fleetwood  Enterpriees,  Inc.  and 
Fleetwood  Homes  of  Texas,  Inc^ 
Hesring 

Correction 

In  FR  Doc.  8S-2834S  beginning  on  page 
48840  in  the  issne  of  Wednesday, 
November  27, 1985,  make  the  following 
corrections: 

1.  On  page  48840,  in  the  second 
column,  in  siwpliSMENTAIIY 
MFONMAnOM,  in  the  first  paragraph,  in 
the  last  line,  "Part  2186"  should  read 
"Part  3280". 


2.  Also  on  page  48840,  in  the  third 
column,  in  the  third  line  from  the 
bottom,  "expeditions"  should  read 
"expeditious". 

3.  On  page  48841,  in  the  first  column, 
in  the  eight  line  from  the  top,  "forma*** 
should  read  "formal". 

WUttM  CODC  1S0S-01-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Colorado;  Filing  of  Plats  of  Survey 

December  4. 1985. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Boreau  of 
Land  Management,  Denver,  Colorado, 
effective  10:00  a.m.,  December  4. 1985. 

This  plat  represents  the  dependent 
resurvey  of  a  portion  of  Mineral  Survey 
No.  2535.  Cofmor  Placer,  and  the  survey 
of  the  Lot  53  in  section  18,  Township  10 
South,  Range  84  West,  Sixth  Principal 
Meridian,  Colorado,  Group  No.  783,  was 
accepted  November  26, 1985. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 
Duane  E.  OlaeB, 

Acting  Chief  Cadastral  Surveyor  for 
Colorado. 

(FR  Doc.  85-29422  Filed  12-ll-«5;  8:45  am] 
BIUJMQ  COOE  4310-a4-M 


Bureau  of  Rec{amation 

Change  in  Discount  Rate  for  Federal 
Water  Resources  Planning 

SUaMNARV:  This  notice  sets  forth  the 
discount  rate  to  be  used  in  Federal 
water  resources  planning  for  fiscal  year 
1986. 

DATE:  This  discount  rate  is  to  be  used 
for  the  period  October  1, 1985,  throu^ 
and  including  September  30, 19tt. 

FOR  FUfrmeR  infokmation  contact: 
Dr.  Norman  H.  Starler,  Bureau  of 
Reclamation,  Department  of  the  Interiof, 
Washington.  DC  20240.  Telephone:  202/ 
343-5605. 

SUPPt-EHfENTAIIY  iNFORMATKM:  Notice  is 
hereby  given  that  the  discount  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is  8% 
percent  for  fiscal  y^m  1988. 

This  rate  has  been  corapnted  in 
aocordaaoe  with  section  80(a).  Pub.  L. 
93-251  (88  Stat.  34)  and  18  CFR  704.39. 
and.  aoconfaigly,  ia  k)  be  v^d  by  all 
Federal  agencies  in  the  formulation  and 
evaluation  of  water  and  related  land 
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resourcet  pUns  for  the  porpoae  of 
discouatni^  future  benefits  and 
computing  costs,  or  otherwise 
converting  benefits  and  co»ts  to  a 
common  time  basis. 

Dated- December  a^  1965. 
CliffaRl  L  BMntt. 
Comnumkmer. 

[FR  Doc  65-29472  Filed  12-11-8S;  8:45  am} 
BlUJIM  cooc  <»io-o«-« 


INTERNATIONAL  TRADE 
COMMISSION 

[InyestlgaMow  Uo.  337-TA-235] 

Certain  Human-Powvwed  VehidM  With 
ComMrMtion  Steering,  Braking  and 
Propulcion  Msane;  Investigation 

AQENCv:  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commissic»i  on 
November  0, 1985.  pursuant  to  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337),  on  behalf  of  Nashville  Diversified, 
Inc.,  2805  Fessey  Park  Road,  Nashville. 
Tennessee  37204.  Supplemental  exhibits 
were  filed  on  November  22, 1985.  The 
complaint  as  supplemented  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
human-powered  vehicles  with 
combination  steering,  braking  and 
propulsion  means  into  the  United  States, 
or  in  their  sale,  by  reason  of  alleged 
infringement  of  claim  1  of  U.S.  Letters 
Patent  3,663,038.  The  complaint  further 
alleges  that  the  effect  or  tendency  of  the 
unfair  methods  of  competition  and 
unfair  acts  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation, 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  S.  Strauss,  Esq.,  or  Gary  L 
Kaplan,  Esq..  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-1233 
and  202-523-1088.  respectively. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  $  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  investigation:  Having 
considered  the  complaint,  the  U.S. 


InterzMtionai  Trade  CooMnssioB.  on 
December  3, 1985v  ordered  tl»t — 

(1)  Purseant  to  subeectioa  (b)  of 
section  337  ol  the  Tariff  Act  of  1930.  as 
investigation  be  ioatttuted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  secDon  337  in  the 
unlawful  importation  of  certam  bainan- 
powered  vehicles  with  condiiiMtion 
steering  braking  and  propulskm  ateans 
into  the  United  States  ,  or  in  their  sale. 
by  reason  of  alleged  infringement  of 
claim  1  of  U.S.  Letters  Patent  3,863.038, 
the  effect  or  tendency  of  whicii  is  to 
destroy  or  substantially  injare  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States; 

(2)  For  the  purpose  of  the  mvestigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 
Nashville  Diversified,  Inc.,  2605 

Fessey  Park  Road,  Nashville,  Tennessee 
37204. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaiitt  is  to  be  servied: 

Cargee  Enterprises  Co.,  Ltd..  P.O.  Box 

2037,  Taichung.  Taiwan 
Cutimax  Enterprises  Co.,  Ltd.,  4F  No.  245 

Chi  Lin  Rd..  Taipei,  Taiwan 
Axis  World  Trade,  Inc.,  P.O.  Box  2307. 

Menlo  Park,  California  94026 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §§201.16(d)  and  210.21(a)  of 
the  rules  (19  C  JJl.  201. 16(d)  and 
210.21(a)),  such  responses  will  be 
considered  by  the  Conunission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 


The  complaiBt.  except  for  any 
confidential  iaionBation  contained 
therein,  is  available  for  inspection 
during  facial  baainess  hours  (8:45  a-m. 
to  5:15  pim.)iaibe  Office  of  the  - 
Secretary.  UJS.  tntemattonal  Trade 
Commission.  701 E  Street  NW.,  Room 
156,  Washington.  DC  20436.  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

Issued:  December  3, 1985. 

By  order  of  the  Commission. 
Kenneth  K.  Mason. 
Secretary. 

[FR  Doc.  29405  Filed  12-11-85;  8:46  am) 
aiLUNQ  cooc  Ttoo-oa-M 


[Investigation  No.  337-TA-423I 

Certain  ICey  Telephone  Syatema  and 
Componenta  Tttereof;  Commiaaion 
Dedaion  Not  To  Review  mwat 
Determination  Tei  urinating 
Investigation  Based  Upon  Withdrawal 
of  Complaint 

agency:  International  Trade 

Conunission. 

action:  Nonreview  of  initial 

determination  (ID)  terminating  the 

investigation. 

summary:  The  Conunission  has 
determined  not  to  review  ID  terminating 
the  above-captioned  investigation  on  the 
basis  of  withdrawal  of  the  complaint 

FOR  FURTHER  INFORMATION  CONTACR 

Jack  Simmons,  Esq.,  Office  of  the 
General  Counsel,  telephone  202-523- 
0493.  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION:  On  Aug. 
29, 1985,  complainant  Crest  Industries. 
Inc.,  moved  to  withdraw  its  complaint 
and  terminate  the  investigation. 
Respondents  TT  Systems  Corp.  and 
Universal  Appliances,  Ltd.,  did  not 
oppose  the  motion  but  requested 
termination  with  prejudice.  On  Oct.  28, 
1985,  the  administrative  law  judge 
issued  an  ID  terminating  the 
investigation  with  prejudice  on  the 
following  terms:  (1)  Complainant  may 
not  file  a  new  complaint  against  the 
same  respondents  on  any  of  the  same 
bases  as  the  present  complaint  unless 
complainant  presents  evidence  of 
changed  circumstances  sufficient  to 
satisfy  19  CFR  211.57;  (2)  tennination  is 
without  prejudice  as  to  the  validity  or 
enforceability  of  the  suit  patent  and 
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without  admission  of  noRinfringement 
by  respondents;  (3)  Ifiere  is  no 
determination  of  violation  or  no 
violation  in  the  inveitigation.  The 
Commission  has  received  neither  a 
petition  for  review  or  comments  .from 
other  government  agencies. 

Issued-  December  2. :  965. 

By  order  of  the  Comi^ission. 
KemMth  R.  Masoii, 
Secretary. 

(FR  Doc  85-29406  Fltet^  12-11-85: 8:45  am] 
MLUNOCOOC  7eao-o»4t 


[ln¥— UyiUuH  Na  731-  TA-2M  P^nai)] 

Certain  Steer  Wire  Mirils  from 
Yugoeiavia 

agency:  United  Stati « International 
Trade  Commission. 
action:  Institution  of  a  Hnal 
antidumping  investigation  and 
scheduling  of  a  hearitig  to  be  held  in 
connection  with  the  ^vestigation. 


':  The  Corai^ssion  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
268  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19|U.S.C  section 
1673(b))  to  determinei  whether  an 
industry  in  the  United  States  is 
materially  injured,  oriis  threatened  with 
material  injury,  or  the  establishment  of 
an  mdustry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Yugosla^'ia  of  one-piece 
steel  wire  nails  made' of  round  steel 
wire,  provided  for  in  Items  646.25  and 
646.26  bf  the  Tariff  Schedules  ofthe 
United  States  (TSUSjt  and  similar  steel 
wire  nails  of  one-piepe  construction,  of 
any  diameter,  provided  for  in  item  646.30 
of  the  TSUS.  two-piece  steel  wire  nails, 
provided  for  in  item  046.32  of  the  TSUS. 
and  steel  wire  nails  4ith  lead  heads, 
provided  for  in  item  $4a36  of  the  TSUS. 
ail  of  which  have  been  found  by  the 
Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  l^ss  than  fair  value 
(LTFV>.  Unless  the  inirestigation  is 
extended.  Commerce  "will  make  its  final 
LTFV  determination  ^n  or  before 
|anuaryJS7, 1986.  and  jthe  Commission 
will  make  its  final  injury  determination  ■ 
by  March  18. 1986,  (s^  sections  735(a) 
an  735(b)  of  the  act  (IB  U.S.C  1673d(a) 
and  1673d(b))).  [ 

For  further  informaiion  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules!  of  general 
application,  consult  tile  Commission's 
Rules  of  Practice  and  Procedure,  Part 


(19  CFR  Part  207). 


207.  subparts  A  and  d 

and  Pari  201.  Subpart  i  A  through  E  (19 

CFR  Part  201). 


EFFCcnvt  DATE:  November  19. 1965. 
FOR  RmTHBR  INHMMATKM  OONTAiCT: 
Bruce  Gates  (202-523-0369).  Office  of 
Investigatioos.  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  IK:  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be    '  ^  >.- 
obtained  by  contacting  d)e 
Commission's  TDD  terminal  on  202-724-^' 
0002.  .    .      :. 

SUFPLEaMMTARV  INFOflMATHHi:  '   •.  * 

Background 

This  investigation  is  being  instituted 
as  a  result  of  ao  affirmative  preliminary 
determination  by  the  Deparmtnet  of 
Commerce  that  imports  of  certain  steel 
wire  nails  from  Yugoslavia  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  act  (19  U.S.  1673).  The 
Investigation  was  requested  in  a  petition 
filed  on  June  5. 1985.  on  behalf  of 
Atlantic  Steel  Co..  Atlas  Steel  ft  Wire 
Corp..  Continential  Steel  Corp.,  Davis- 
Walker  Corp.,  Dickson  Weatherproof 
Nail  Co..  Honda  Wire  &  Fabric  Co..  and 
Wire  Products  Co.  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  antidumping  investigation 
and.  on  the  basis  of  information 
developed  durii^  the  course  of  the 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  States  was  materially 
injured  by  reason  of  Imports  of  the 
subject  merchandise  (50  Fit  31057,  July 
31, 1985). 

Participation  iti  the  investigation.-^ 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  Hl^an 
entry  of  appearance  with  the  Secretary 
of  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  Tiled  after  this  date  will 
be  referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the     ' 
person  desiring  to  file  the  entry. 

Service  list. — Pursuant  to  9  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  aU  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  {{  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 


the  document.  The  Secretary  v»rill  not    •'  ■ 
accept  a  documi»nr  for  filing  without  a  ;''■ . 
certificate  of  servlcel-*    '     ;••  'f--*^-. 

Staff  report: — A  public  veMtm  of  ^^^ 
prehearing  staff  report  in  this -'  • '"' ■ 

investigation  will  be  placed  in  the  public 
record  on  January  28. 1986.  pursuant  to 
S  207-21  of  the  Commission's  rules  (19  >  ) 
CFR  201.21). 

Hearing. — ^The  Commission  will  hpjci^^^ 
.  a  hearing  in  connection  writh  this    . 
Investigation  beginning  at  10:00  a.m.  dn*^  . 
February  11. 1986.  at  the  U.S. 
International  Trade  Commission 
Building.  701  E  Street  NW..  Washingto^» . 
DCRequests  to  appear  at  the  hearing,.  ^. 
should  be  filed  in  writing  with  the         «;  ^ 
Secretary  to  the  Commission  not  later "  ' ". 
than  the  close  of  bUsineM  (Sns)  p.m.}  on 
January  31. 1986.  All  perlaons  destr^  4e 
appear  at  the  hearing  and  make  oiiftl 
presentations  should  file  prehearing  '      ' 
briefs  and  attend  a  prehearillg 
conference  to  be  held  at  9:30  a.m.  on 
February  3. 1988,  in  room  117  of  the  U.S. 
International  trade  Commission       .  '  ,.  - ... 
Building.  The  deadline  for  filing 
prehearing  briefs  is  February  7. 1986. 

Testimony  at  the  public  hearing  is    .  '-  ' 
governed  by  i  207.23  of  the 
Commission's  rules  (19  CFR  201.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available  -'.<'• 
at  the  time  the  prehearing  brief  was    '    v 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in  - 
accordance  with  the  procedures 
described  below  and  any  confidential'  ■'^  ^ 
materials  must  be  submitted  at  least     - 
three  (3)  working  days  prior  to  the  ' 
hearing  (see  8  201.6(b)(2)  of  the         -^;  S 
Commission's  rules  (19  CFR  an.6(b)(2J)).' 

Written  submissions.'— All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  S  207.22  of  the 
Commission's  rules  (19  CFR  207.22). 
Posthearing  briefs  must  conform  with     •'i''^ 
the  provisions  of  207.24  (19  CFR  207.29) 
and  must  be  submitted  not  later  than  the 
close  of  business  on  February  18, 1986.   *'  • 
In  addition,  any  person  who  has  pot 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  Uiformation  pertinent  to  the 
subject  ofthe  investigation  on  or  before  - 
February  18. 1986.  ' 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.B).  All  "    ^ 
written  submissions  except  for  -  ^ 

confidential  business  data  will  be 
available  for  public  inspection  during 
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regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  O^ice  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labled  "Confidential  Business 
Information."  Confidential  submissions 
and  requests  for  confidential  treatment 
must  conform  with  the  requirements  of 
§  201.6  of  the  Commission's  rules  (19 
CFR  201.6). 

Authority.  This  investigation  is  l>eing 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  pubhshed 
pursuant  to  t  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 
Issued:  December  2, 1965 
By  order  of  the  Commission.  1  - '-^^ 
Kenneth  R.  Mason,  \'- 

Secretary. 
[FR  Doc  85-29408.  Filed  12-11-85;  a-45  am] 

BNJJNQ  COOC  7020-02-M 

[InvMtigation  No.  73i-tA-24«  (FtnaOl 

Low^-Fuming  Brazing  Copper  Wire  and 
Rod  From  New  Zealand 

Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  735(b)of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  fit>m  New  Zealand 
of  low-fuming  brazing  copper  wire  and 
rod.  provided  for  in  items  612.62, 612.72, 
and  653.15  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of'Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  * 

Background 

The  Commission  instituted  this 
investigation  following  a  preliminary 
determination  by  the  Department  of 
Commerce  on  August  2. 1985,  that 
imports  of  low-fuming  brazing  copper 
wire  and  rod  from  New  Zealand  were 
being  sold  at  LTFV  within  the  meaning 
of  section  731  of  the  Act  (19  U.S.C.  1673). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  August 


21, 1985  (50  FR  33859).  The  hearing  was 
held  in  Washington,  DC,  on  October  17, 
1985,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  29, 
1985.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1779 
(November  1985),  entitled  "Low-Fuming 
Brazing  Copper  Wire  and  Rod  from  New 
Zealand:  Determination  of  the 
Commission  in  Investigation  No  731- 
TA-248  (Final)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  November  29, 19B5. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-29407  Filed  12-11-85;  8:45  am] 

■tUMQ  COOe  702IM»-II 

[Investieation  No.  731-TA-234  (Final)] 

Carbon  Steel  Structural  Shapes  From 
Norway 

Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines,'  pursuant  to 
section  735(b)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673(b)(1)),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Norway  of  carbon  steel 
angles,  shapes,  and  sections  having  a 
maximum  cross-sectional  dimension  of  3 
inches  or  more,  provided  for  in  item 
609.80  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  June  3, 1985, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  carbon  steel  structural  shapes 
from  Norway  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C.  1673).  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 


■  The  record  is  defined  in  i  207.2(i)  of  the 
Commission'A  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

'  Vice  Chairman  Liebeler  and  Commissioner 
Lodwick  dissenting. 


■  The  record  is  defined  in  {  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

'Commissioner  Eckes  dissenting. 


the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  }ime  27. 
1985  (50  FR  26637).  On  August  14. 1985, 
Commerce  extended  its  investigation  on 
structural  shapes  imported  from 
Norway.  The  Commission's  hearing  was 
held  in  Washington,  DC,  on  August  20, 
1985,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  cotmsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  29, 
1985.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1785 
(December  1985),  entitled  "Carbon  Steel 
Structural  Shapes  from  Norway: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-234  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

Issued:  November  29, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  29403  Filed  12-11-85;  8:45  am] 
■NJJNO  CODE  7oa».«a-H 


[investigation  No.  337-TA-2121 

Certain  Convertilile  Rowing 
Exerdeers;  Commission  Decision  to 
Partially  Review  and  Reverse  Initial 
Detennlnation;  Commission  Decision 
not  to  Review  ttie  Remainder  of  the 
Initial  Determination;  Termination  of 
Investigation  on  the  Basis  of  No 
Violation  of  Section  337  of  the  Tariff 
Act  of  1930 

AQENCV:  International  Trade 
Commission. 

ACTKMi:  Notice  is  hereby  given  that  the 
Commission  has  determined  (1)  to 
review  and  reverse  that  part  of  an 
intitial  determination  (ID)  finding  the 
claims  of  the  patent  in  controversy 
invalid  for  anticipation,  (2)  not  to  review 
the  remainder  of  the  ID,  and  (3)  to 
terminate  the  investigation  on  the  basis 
that  there  is  no  violation  of  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337). 

summary:  The  Commission  has 
determined  to  review  and  reverse  that 
part  of  an  ID  that  found  U.S.  Letters 
Patent  4,477,071  (the  '071  patent)  invalid 
for  anticipation  under  35  U.S.C.  102.  The 
Commission  has  determined  not  to 
review  any  other  portion  of  ID  and, 
accordingly,  the  ID  as  to  all  other  issues 
has  become  the  determination  of  the 
Commission.  The  investigation  is 
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therefor  terminated  o\ 
there  is  no  violation 


FON  RMfTHCR  MFORMi  iTWM  CONTACT: 

Jack  Simmons.  Esq..  C  fBce  of  the 
General  Counsel,  tele  ihone  202-523- 
0493.  Hearing-impair^]  individuals  may 
obtain  information  on^this  matter  by 
contacting  the  Commi^ion's  TDD 
terminal  at  202-724 


H)e  basis  that 
'  section  337. 


liTlOlcOn 

J  administrative 
I  in  the  above- 
.  The  ID  found 
I  for  anticipation 
lit  of  a  prior  art 
eacon  3002  rower. 
|iat  complainant 
arp.  had 
lements  of  a 


SUPPLEMENTARY  II 

October  18,  the  presic 
law  judge  issued  an 
captioned  investigatic 
the  '071  patent  invalic 
and  obviousness  in : 
device  known  as  the 
The  ID  further  found 
DiversiRed  Products ' 
established  all  other  i 
violation  of  section  33^ 

The  Commission  deiermiijed  to 
review  and  reverse  thit  portion  of  the  ID 
finding  the  '071  patentjinvalid  for 
anticipation  on  the  ground  that  all  the 
elements  of  the  claimsjof  the  patent  do 
not  read  on  the  Beacoi  3002  rower.  The 
Commission  determined  not  to  review 
the  ID  as  to  any  other  issue. 
Accordingly,  the  ID  bepame  the 
determination  of  the  Q)mmission  on  all 
issues  except  anticipa^on,  and  the 
Commission  determined  that  there  was 
no  violation  of  section  337. 

Issued:  December  5, 19i  15. 

By  order  of  the  Conuni^sion. 
K«an«tii  R.  Mason. 
Secretary. 
|FR  Doc  85-29404  FUed  l^-ll-SS;  8:45  am] 

BtUJNGCOOC  7D20-M-M 


[  liwsMgaUoiw  Nos.  701f TA-242  and  731- 
TA-2S3(Rnal)| 


ICartxn 


Certain  Welded 
Pipes  and  Tubes  from 


agency:  International  JTrade 
Commission. 


ACTION:  Termination  o 
antidumping  investigai  ion: 
of  countervailing  duty 


Steel  Line 
Venezuela 


final 

;  withdrawal 
}etition. 


summary:  On  Novemb  er  13, 1985.  the 
Commission  received  1 1  letter  from 
counsel  for  the  petitiorters  in  the  subject 
investigations  withdrawing  their 
countervailing  duty  and  antidumping 
petitions  concerning  imports  of  certain 
welded  carbon  steel  line  pipes  and 
tubes  from  Venezuela.  [Accordingly, 
pursuant  to  §  207.40(a)jof  the 
Commission's  Rules  of] Practice  and 
Procedure  (19  CFR  207ko(a)).  the 
antidumping  investiga^on  concerning 
certain  welded  carbon  steel  line  pipes 
and  tubes  from  Venezuela  (investigation 
No.  731-rA-253  (Final  )  is  terminated. 


On  November  13. 1985,  tfie 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  its 
affirmative  preliminary  determination 
that  certain  benefits  wdiich  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930  (19  U.S,C. 
1671)  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  circular  welded 
carbon  steel  line  pipes  and  tubes. 
Because  the  countervailing  duty  petition 
concerning  imports  of  welded  carbon 
steel  line  pipes  and  tubes  h-om 
Venezuela  has  been  withdrawn,  the 
Commission  will  not  institute  a  final 
countervailing  duty  investigation  on  diis 
subject. 
EFFECTIVE  DATE  December  4. 1985. 

I^R  FURTHER  INFORMATION  CONTACT: 

Bonnie  Noreen  (202-523-1369),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Authority.  The  subject  antidumping 
investigation  is  being  terminated  under 
authority  of  the  Tariff  Act  of  1930,  title  VII. 
This  notice  is  published  pursuant  to  S  207.40 
of  the  Commission's  rules  (19  CFR  207.40). 

Issued:  December  5, 198S. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-29412  Filed  12-11-85;  8:45  am] 

BtLUNG  CODE  7D20-<n-M 


Certain  Upper  Body  Protector 
Apparatus  for  Use  in  Motosports; 
investigation 

(InvestigatkMi  No.  337-TA-234] 

agency:  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  28, 1985,  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337), 
on  behalf  of  }.T.  Racing.  Inc..  515  Otay 
Valley  Road.  Chula  Vista,  California 
92011,  and  John  Gregory,  515  Otay 
Valley  Road.  Chula  Vista.  California 
92011.  A  supplement  to  the  complaint 
was  filed  on  November  19. 1985.  The 
complaint  as  supplemented  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
upper  body  protector  apparatus  for  use 
in  motosports  in  the  United  States,  or  in 


their  sale,  by  reason  of  alleged:  (1) 
Infringement  of  claims  1-6  and  8-10  of 
U.S.  Letters  Patent  4.467,475;  (2) 
infringement  of  claims  1,  3-8. 10. 11.  and 
13-17  of  U.S.  Letters  Patent  4,516.273;  (3) 
infringement  of  the  claims  of  TJ.S.  Letters 
Patent  Des.  277,236;  (4)  infringement  of 
California  Trademark  Registration  No. 
69351;  (5)  common  law  trademark 
infringement:  and  (B)  false  advertising. 
The  complaint  further-alleges  that  the 
effect  or  tendency  of  the  unfair  methods 
of  competition  and  unfair  acts  is  to 
destroy  or  substanitally  injure  an 
industry.  efBciendy  and  economically 
operated,  in  }he  United  States. 

The  complainants  request  that  the 
Commission  institute  an  investigation, 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Rinkerman,  Esq..  or  Stephen  L 
Sulzer,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-1273 
and  202-523-0419.  respectively. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  S  210.12 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
November  26. 1985.  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  an 
investigation  be  iiistituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  upper 
body  protector  apparatus  for  use  in 
motosports  into  the  United  States,  or  in 
their  sale,  by  reason  of  alleged:  (1) 
Infringement  of  claims  1-6  and  8-10  of 
U.S.  Letters  Patent  4,467,475;  (2) 
infringement  of  claims  1,  3-8, 10. 11.  and 
13-17  of  U.S.  Letters  Patent  4.516,273;  (3) 
infringement  of  the  claim  of  U.S.  Letters 
Patent  Des.  277,236;  (4)  common  law 
trademark  infringement;  and  (5)  false 
advertising,  the  effect  or  tendency  of 
which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 
J.T.  Racing.  Inc..  515  Otay  Valley  Road, 
Chula  Vista,  California  92011 


BEST  COPY  AVAILABLE 
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John  Gregory.  515  Otay  Valley  Road, 
Chula  Vista,  California  92011 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  gomplaint  is  to  be  served: 
Stilmotor,  Via  Traversa  IV,  #7,  Loo 

Ponticelli,  56020  Santa  Maria  A. 

Monte,  Pisa,  Italy 
Torslen  Mailman  Racing,  Inc.,  315  West 

Bradley,  El  Cajon.  California  92020 
Sinisalo  USA  Corporation,  15510 

Rockfield  Boulevard,  Unit  C,  Irvine. 

California  92714 

(c)  Gary  Rinkerman,  Esq.,  and 
Stephen  L  Sulzer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Room  128  and  Room  124,  respectively, 
Washington.  DC  20436,  shall  be  the 
Commission  investigative  attorneys, 
party  to  this  investigation; 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge;  and 

(4)  The  following  entities  are  not 
named  as  respondents  in  this 
investigation  but  shall  be  served  with  a 
copy  of  the  notice  of  investigation,  the 
complaint,  and  §  210.26  of  the  rules: 
Penguin,  An  Ping  Industrial  District,  No. 

20  Guang  Jou  Road,  Tainan,  Taiwan 
U.F.O.  Plast  SNC,  Via  A.  Barducci.  #16, 
56030  Calcinaia,  Pisa,  Italy 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Purusant  to  §§201 .16(d)  and  210.21(a)  of 
the  rules  (19  CPU  201.16(d)  and 
210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  will  not  be  granted  unless 
good  cause  therefore  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
conHdential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 


Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.,  Room 
156,  Washington,  D.C.  20436,  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Cominission. 

Issued:  December  3, 1085 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-29411  Filed  12-11-65;  8:45  am] 

BILUNOCOOE  7020-02-M 


[Investigations  Nos.  701-TA-210  and  211 
(Prsliminary)  and  731-TA-167  and  168 
(Prstimlnary)] 

Certain  Table  Wine  From  France  and 
Italy 

Detenninations 

In  accordance  with  the  August  8, 1985, 
judgment  of  the  U.S.  Court  of 
International  Trade  '  reversing  and 
remanding  the  Commission's  negative 
preliminary  determinations  in 
Investigations  Nos.  701-TA-210  and  211 
(Preliminary)  and  731-TA-167  and  168 
(Preliminary)  *,  the  Commission  makes 
the  following  preliminary 
determinations: 

1.  Pursuant  to  section  703(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1671b(a)), 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injuried  and  threatened  with 
material  injury  by  reason  of  imports 
from  France  (Investigation  No.  701-TA- 
210  (Preliminary))  and  Italy 
(Investigation  No.  701-TA-211 
(Preliminary))  of  certain  table  wine," 
provided  for  in  item  167.30  of  the  Tariff 
Schedules  of  the  United  States  (TSUS), 
which  are  alleged  to  be  subsidized  by 
the  Governments  of  France  and  Italy. 

2.  Pursuant  to  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673(a)), 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  and  threatened  with 


'  American  Grape  Growers  Alliance  for  Fair 
Trade  v.  United  States.  Slip  Opinion  85-84,  U.S. 
Court  of  International  Trade  (August  8. 1985).  Both 
the  Commission  and  defendant-intervenor  Banfi 
Products  Corporation  have  appealed  the  CITs 
judgment.  Appeals  No.  85-2717  and  86-556. 
respectively. 

'  Vice  Chairman  Liebeler  and  Commissoner  Rohr 
did  not  participate  in  the  Commission's  original 
investigation  that  is  the  subject  of  the  remand. 

'  Certain  table  wine  is  deflned  as  still  wine 
produced  from  grapes,  containing  not  over  14 
percent  of  alcohol  by  volume,  other  than  wines 
categorized  by  the  appropriate  authorities  in  France 
or  Italy  as  "Appelation  d'Origine  Controlee"  or 
"Vins  Delimites  de  Qualite  Superieure"  or 
"Denominaizone  di  Origine  Controllata." 
respectively. 


material  injury  by  reason  of  imports 
from  France  (Investigation  No.  701-TA- 
167  (Preliminary))  and  Italy 
(Investigation  No.  701-TA-168 
(Preliminary))  of  certain  table  wine,* 
provided  for  in  item  167.30  of  the  Tariff 
Schedules  of  the  United  States  (TSUS), 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value. 

Background 

On  January  27. 1984.  petitions  were 
.filed  with  the  United  States 
International  Trade  Commission  and  the 
U.S.  Department  of  Commerce  by 
counsel  on  behalf  of  the  American 
Grape  Growers  Alliance  for  Fair  Trade 
(Alliance),  alleging  that  imports  of  the 
subject  merchandise  are  being 
subsidized,  and  are  being  sold  in  the 
United  States  at  less  than  fair  value. 
Accordingly,  effective  January  27, 1984, 
the  Commission  instituted  preliminary 
countervailing  and  antidumping 
investigations  under  sections  703(a]  and 
733(a),  respectively,  of  the  Tariff  Act  of 
1930  to  determine  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injuried, 
or  is  threatened  with  material  injury,  or 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reasons  of  imports  of  such  merchandise. 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  D.C, 
and  by  publishing  the  notice  in  the 
Federal  Register  on  February  6, 1984  (49 
FR  4440).  The  conference  was  held  in 
Washington.  DC,  on  February  17, 1984, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

On  March  12. 1984,  the  Commission 
issued  negative  preliminary 
determinations  in  all  four  investigations. 
49  FR  10587  (March  21, 1984).  These 
negative  preliminary  determinations, 
accompanied  by  the  views  of  the 
Commission  and  the  public  version  of  its 
report,  were  subsequently  published  as 
Certain  Table  Wine  from  France  and 
Italy,  Investigations  Nos.  701-TA-210 
and  211  (Preliminary)  and  Investigations 
Nos.  731-TA-167  and  168  (Preliminary), 
USITC  Publication  1502  (March  1984) 
["Table  Wine  I"). 

On  April  20, 1984,  the  petitioners 
sought  judicial  review  of  the 
Commission's  determination  by 
commencing  a  civil  action  in  the  U.S. 
Court  of  International  Trade  (CIT)  under 
28  U.S.C.  1581(c). 
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On  August  8. 1965,  th  >  CTT  entered  a 
judgment  reversing  and  remanding  the 
Commission's  determinations  and 
ordering  the  Commissidi  to  make  new 
determinations  consistent  with  the  CITs 
opinion.*  In  die  course  of  its  discussion 
of  the  issues  of  cumulation  and  the 
standard  for  prehminar  r  determinations, 
the  CITs  opinion  makei ;  clear  that,  in 
the  court's  view,  there  \  /as  "no 
justification"  for  the  Co  nmission  to 
terminate  the  investigations  and  that 
only  affirmative  preliminary  > 

determinations  would  fa  e  consistent  with 
its  analysis. 

On  August  15. 1985.  tie  Commission 
appealed  the  CITs  judg  nnent  to  the 
United  States  Court  of  ^peals  for  the 
Federal  Circuit  (CAFC)-" 

On  October  7. 1985,  ti  e  CTT  denied 
the  Commission's  Augu  tt  30, 1965, 
motion  for  a  stay  of  enf(  ircement  of 
judgment  pending  dispc  sition  of  the 
Commission's  appeal.* 

On  November  22, 198S,  the  CAFC 
denied  the  Commissionjs  motion  for  a 
similar  stay  pending  appeal  but,  sua 
sponte,  stayM  all  proc«dings  in  the 
appeals  pending  disposition  of  the 
Commission's  lelateid  appeal  in 
American  Lamb  Compcmy  v.  United 
States.  Appeal  No.  86-560-  That  same 
day.  the  CIT  granted  petitioners' 
October  21. 1985.  motioi  i  for 
enforcement  of  the  CITs  August  8, 1985, 
judgment,  giving  the  Cotmnission  ten 
days  to  issue  new  deter  ninations.''  The 
denial  of  the  Commissic  n's  motions  for 
a  stay  pending  appeal  and  the  grant  of 
an  order  enforcing  the  C!IT8  August  8, 
1985.  judgment  require  the  Commission 
to  issue  preliminary  determinations  in 
the  subject  investigatioas.  Consistent 
with  the  CITs  opinion  and  judgment,  all 
four  determinations  arejaffirmative.  The 
issuance  of  these  affirmative 
preliminary  determinations  does  not 
affect  the  Commission'Ei  appeal  seeking 
reversal  of  the  CITs  August  8, 1965, 
judgment,  nor  does  it  amount  to  a 
predetermination  of  the  outcome  of  any 
Tinal  investigations  whi  :h  may  be 
instituted.* 


UMI 


*  See  note  1.  aupm. 
»  Appeal  No.  86-2717.  On  O^totier  4. 1985. 

defendant-intervenof  Banfi  Piquets  Corporation 
Tiled  its  own  appeal.  Appeal  Nt).  a6-S5a  These 
appeals  were  consolidated  on  November  22, 19B5. 

*  American  Crape  Growers  ^liance  for  Fair 
Trade  v.  United  States.  Slip  oiinion  8S-104.  U.S. 
Court  of  International  Trade  (^tober  7. 1985). 

'  American  Grape  Growers  Alliance  for  Fair 
Trade  v.  United  States.  Slip  Opinion  SS-lia  U.S. 
Court  of  International  Trade  (!l ovember  22. 1985). 
T)ie  Commission  had  already  ^idicated  to  the  CTT 
that  it  intended  to  discharge  tHe  CTTs  August  S, 
1985.  judgment  witlnut  undue  delay  if  the  CAFC 
denied  the  Commission's  moti*a  for  a  stay. 

*  The  issuance  of  these  dete  minations  also  does 
not  affect  the  recent  determint  lions  of  the 


The  Commission  transmitted  these 
determinations  to  the  Secretary  of 
Commerce  on  December  3, 191^ 

By  order  of  the  commisson. 

Issued:  December  3. 1985. 
Kenneth  R.  Maaoo. 
Secretary. 
[FR  Doc.  B5-29410  Filed  12-11-SS:  8:46  am] 
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[Investigations  Nos.  731-TA-240  and  241 
(Final)] 

Photo  Albums  and  Photo  AllHini  Hilar 
Pagos  From  Hong  Kong  and  tha 
Republic  of  Korea 

Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tcuiff 
Act  of  1930  (19  U.S.C.  1673d(b)).  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Hong  Kong  and  the  Republic  of 
Korea  (Korea)  of  photo  albums  and 
photo  album  filler  pages,  provided  for  in 
items  256.60  (albums)  and  256.87,  256.90, 
and  774.55  (filler  pages)  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Further,  pursuant  to  section  735 
(b)(4)(A)  of  the  Act  (19  U.S.C. 
1673d(b)(4)(A)),  the  Commission  also 
unanimously  determines  that  the 
material  injury  in  the  case  involving 
imports  from  Korea  is  not  by  reason  of 
massive  imports  over  a  relatively  short 
period  to  an  extent  that,  in  order  to 
prevent  such  material  injuiy  from 
recurring,  it  is  necessary  to  impose  the 
antidumping  duty  retroactively  on  these 
imports. 

Background 

The  Commission  instituted  these 
investigations  effective  July  16, 1985, 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  photo  albums  and  photo 
album  filler  pages  fi-om  Hong  Kong  and 
Korea  were  being  sold  at  LTFV  within 
the  meaning  of  section  731  of  the  Act  (19 
U.S.C.  1673).  Notice  of  the  institution  of 
the  Commission's  investigation  and  a 


Commission  in  Certain  Table  Wine  from  the  Federal 
Republic  of  Germany.  France  and  Italy. 
Investigations  Nos.  7OT-TA-258-280  (Preliminary) 
and  Investigations  Nos.  731-TA-283-28S 
(Preliminary).  USITC  Pub.  No.  1771  (October  1965). 
which  are  the  subject  of  a  separate  civil  action  in 

the  err. 

>  The  record  is  defined  in  {  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 


public  hearing  to  be  held  in  a  connection 
there  with  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  July  31, 1985  (50  FR  31055). 
Commerce  subsequently  extended  the 
investigations  by  30  days  and, 
accordingly,  the  Commission  revised  its 
hearing  date  (50  FR  40244,  Oct  2, 1985). 
The  hearing  was  held  in  Washington,     ' 
DC,  on  November  1, 1985,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
December  6. 1985.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  1784  (December  1965), 
entitled  "Photo  Albums  and  Photo 
Album  Filler  Pages  from  Hong  Kong  and 
the  Republic  of  Korea:  Determinations  of 
the  Commission  in  Investigations  Nos. 
731-TA-240  and  241  (Final)  Under  the 
Tariff  Act  of  1930.  Together  With  tfie 
Information  Obtained  in  the 
Investigations." 

By  Order  of  the  Commissioa. 

Issed  December  2, 1985. 
ICenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-29408  Filed  12-11-85;  8:45  am] 


[invastigations  Noa.  731-tA-2S»  and  260 
(Final)] 

Offshore  Platform  Jackets  and  POaa 
From  ttia  Republic  of  Korea  and  Japan 

AOENCV:  International  Trade 
Commission. 

ACTION:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  witt 
the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-259  and  260  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b)J  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Republic  of  Korea  and 
Japan  of  offshore  platform  jackets  and 
piles,  provided  for  in  item  652.97  of  the 
Tariff  Schedules  of  the  United  States, 
which  have  been  found  by  the 
Department  of  Commerce,  in  its 
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preliminary  determinations,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigations  are 
extended.  Commerce  will  make  its  flnal 
LTFV  determinations  on  or  before 
lanuary  29, 1986,  and  the  Commission 
will  make  its  final  injury  determinations 
by  March  14. 1986  (see  sections  735(a) 
and  73S(b)  of  the  act  (19  U.S.C.  1673d(a) 
and  1673d(b))). 

For  further  information  concening  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  November  25, 1965. 
FOR  FURTMER  INFORMATION  CONTACT 
Dan  Dwyer  (202-523-4618).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  tiiat 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 
SUFPtEMENTARY  INFORMATION: 

Backgound 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  offshore  platform  jackets  and  piles 
from  the  Republic  of  Korea  and  Japan 
are*  being  sold  in  the  United  States  at 
less  then  fair  value  within  the  meaning 
of  section  731  of  the  act  (19  U.S.C.  1873). 
The  investigations  were  requested  In 
petitions  filed  on  April  18, 1985  by 
Kaiser  Steel  Corp.,  Napa.  CA,  and  the 
International  Brotherhood  of 
Boilermakers,  Iron  Ship  Builders. 
Blacksmiths,  Forgers  and  Helpers, 
Kansas  City,  KS.  In  response  to  those 
petitions  the  Cominission  conducted 
preliminary  antidumping  investigations 
and,  on  the  basis  of  information 
developed  during  the  course  of  those 
investigations,  determined  that  there 
was  a  reasonable  indication  that  an 
industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (50  FR  24716, 
June  12. 1985). 

Participation  in  the  investigations. — 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 


be  referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list. — Pursuant  to  §  201.11(d) 
of  the  Commission's  rides  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  Uie  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  9S  201.16(c}  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  document  filed  by  a  party  to 
the  investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Staff  report — A  public  version  of  the 
prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
public  record  on  January  17. 1986, 
pursuant  to  S  207.21  of  the  Commission's 
rules  (19  CFR  207.21). 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  these 
investigation  beginning  at  10:00  a.m.  on 
February  3, 1986.  at  the  U.S. 
International  Trade  Commission 
Building.  701 E  Street  NW..  Washington. 
DC.  Requests  to  appear  at  the  hearing 
should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  not  later 
than  the  close  of  business  (5:15  p.m.)  on 
January  24, 1986.  All  persons  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs  and  attend  a  prehearing 
conference  to  be  held  at  9:30  a.m.  on 
January  30, 1986,  in  room  117  of  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  January  27, 1986. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rule  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  5  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions. — All  legal 
arguments,  economic  analyses,  and 
factural  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  5  207.22  of  the 
Commission's  rules  (19  CFR  207.22). 


Posthearing  briefs  must  conform  with 
the  provisions  of  section  207.24  (19  CFR 
207.24)  and  must  be  submitted  not  later 
than  the  close  of  business  on  February 
10. 1986.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a 
party  to  the  investigations  may  submit  a 
written  statement  of  information 
pertient  to  the  subject  of  the 
investigations  on  or  before  February  10, 
1986. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  9  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for   ' 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  These  invetigatioas  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  $  207.20  of  thie  Commission's 
roles  (19  CFR  207.20). 

By  order  of  the  Commisnon. 

Issued:  December  9. 1985. 
Kenneth  R.  Maatm. 
Secretary. 
[FR  Doc.  85-29504  Filed  12-11-85:  ft:45  am| 

MUJNe  CODE  70W-«I-li 

[Investigations  Nos.  701-TA-265-268 
(Preliminary)  and  731-TA-2t7-2» 
(Preliminary)] 

Poreeiain-on-Steei  Cooking  Ware  From 
Mexico,  ttw  People's  Republic  of 
Chine,  endTeiwen 

AOENCv:  International  Trade 

Commission. 

action:  Institution  of  preliminary 

countervailing  duty  and  antidumping 

investigations  and  scheduling  of  a 

conference  to  be  held  in  connection  with 

these  investigations. 

SUMMARV:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-265-266  (Preliminary)  under 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
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materially  injurei  .  or  is  threatened  with 
material  injury,  ok-  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Mexico  and  Taiwan  of 
cooking  ware,  induding  teakettles,  not 
having  self-contained  electric  heating 
elements,  all  the  loregoing  of  steel  and 
enameled  or  glazed  with  vitreous 
glasses  (porcelaia).  provided  for  in  item 
654.08  of  the  Tan:  f  Schedules  of  the 
United  States,  exi  :ept  kitchen  ware 
(currently  reporte  d  under  item  654.0828 
of  the  Tariff  Sche  lules  of  the  United 
States  Annotated  ,  which  are  alleged  to 
be  subsidized  by  he  Governments  of 
Mexico  and  Taiw  m.  As  provided  in 
section  703(a),  the  Commission  must 
complete  preliminary  countervailing 
duty  investigations  in  45  days,  or  in 
these  cases  by  Jatuary  21, 1986. 

The  Conmiissioti  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  inve  itigations  Nos.  731- 
TA-297-299  (Preli  ninary)  under  section 
733(a)  of  the  Tarif "  Act  of  1930  (19  U.S.C. 
1673b(a))  to  deten  nine  whether  there  is 
a  reasonable  indii  lation  that  an  industry 
in  the  United  Stat  ;s  is  materially 
injured,  or  is  threi  tened  with  material 
injury,  or  the  estaj)lishment  of  an 
industry  in  the  Unpted  States  is 
materially  retarde  d,  by  reason  of 
imports  from  Mex  co.  The  People's 
RepubUc  of  China  and  Taiwan  of 
cooking  ware,  including  teakettles,  not 
having  self-contained  electric  heating 
elements,  all  the  foregoing  of  steel  and 
enameled  or  glazed  with  vitreous 
glasses  (porcelain],  provided  for  in  item 
654.08  of  the  Tariff  Schedules  of  the 
United  States,  excluding  kitchen  ware 
(currently  reporte4  under  item  654.0828 
of  the  Tariff  Schedules  of  the  United 
States  Annotated)  which  are  alleged  to 
be  sold  in  the  Unil  ed  States  at  less  than 
fair  value.  As  pro>|ided  in  section  733(a). 
the  Commission  miust  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  th  ese  cases  by  January 
21.1986. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207.  Subparts  A  and  E 
(19  CFR  Part  207),  Ud  Part  201,  Subparts 
A  through  i  (19  CFk  Part  201). 
EFFECTIVE  DATE:  Dlecember  4. 1985. 
FOB  FURTHER  INFOHMATION  COMTACT: 
Larry  Reavis  {202-62a-0296}  or  Vera 
Uheau  (202-523-oi68),  Office  of 
Investigations.  U.a  International  Trade 
Commission,  701  y  Street  NW., 
Washington,  DC  2(M36.  Hearing- 
impaired  individuals  are  advised  that 


information  on  this 


obtained  by  contac  ting  the 


matter  can  be 


Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  information:  . 

Background 

These  investigations  are  being 
instituted  in  response  to  petitions  Hied 
on  December  4. 1985,  by  General 
Housewares  Corp.,  Terre  Haute,  IN. 

Participation  in  the  investigations. — 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
5201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this. notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Serv7ce  y/sf.— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  Ust  containing  Uie  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  S  §  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  docimient  filed  by  a  party  to 
these  investigations  must  be  served  on 
all  other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  December 
27. 1985.  at  the  U.S.  Intema^onal  Trade 
Commission  Building.  701  E  Street.  NW.. 
Washington.  DC.  Parties  wishing  to 
participate  in  the  confemece  should 
contact  Vera  Libeau  (202-523-0368)  not 
later  than  December  23, 1985,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  countervailing  and/ 
or  antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  January  2, 1985,  a  written 
statement  of  information  pertinent  to  the 
subject  of  these  investigations,  as 
provided  in  S  207.15  of  the  Commission's 
rules  (19  CFR  207.15).  A  signed  original 
and  fourteen  (14)  copies  of  each 
submission  must  be  filed  with  the 


Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  pubUc  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  i  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Conunission. 

Issued:  December  9, 1985. 
Kenneth  R.  Mason. 
Secretary. 
(PR  Doa  85-29505  Filed  12-11-85;  8:45  am] 

BILUNG  COOE  7020-03-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-3;  Sul>-No.  53] 

Missouri  Pacific  Railroad  Co.; 
Abandonment;  In  Mississippi  and  Scott 
Counties,  MO;  Findings 

The  Conunission  has  found  that  the 
pubUc  convenience  and  necessity  permit 
the  Missouri  Pacific  Railroad  Company 
to  abandon  its  29.8-mile  rail  line:  (1) 
Between  milepost  160.2  at  Newman  Spur 
and  milepost  179.6  at  Charleston,  MO, 
and  (2)  between  milepost  216.4  at 
Buckeye  and  milepost  226.8  at 
Charleston,  MO,  in  Mississippi  and 
Scott  Counties,  MO. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA".  Any  offer  previously 
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made  must  be  remade  within  this  10-day 
period. 

Information  and  provisions  regarding 
flnancial  assistance  for  continiied  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152.27. 
lames  H.  Bayns, 
Secretary. 
[FR  Doc.  85-29467  Filed  12-11-BS;  8.-45  am] 

BtUJira  COOE  703S-01-M 


DEPARTMEHT  OF  JUSTICE  ^      , 

Antitrust  Division 

National  Cooperative  Reeearch  Act  of 
1984;  BeH  Comnumicatlons  Research, 
Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  9a-462  ("the  Act").  Bell 
Communications  Research.  Inc. 
("Bellcore")  has  filed  a  written 
notification  on  behalf  of  Bellcore  and 
Hitachi.  Ltd.  (herein  after  "Hitachi") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The  identities 
of  the  parties  to  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limit^  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  West  Mount  Pleasant  Avenue. 
Livingston,  New  Jersey  07039. 

Hitachi  is  a  Japanese  corporation 
located  at  6,  Kanda  Surugadai  4  chome. 
Chiyoda-ku,  Tokyo  101.  Japan. 

Bellcore  and  Hatachi  entered  into  a 
collaborative  research  agreement  on 
September  30. 1985  to  cooperate  in  the 
following  areas: 

(1)  To  better  understand  the 
applications  of  technology  and 
equipments  for  optical  transmission  for 
telecommunications  exchange  and 
exchange  access  services,  and 

(2)  To  demonstrate  the  feasibility  of 
research  concepts  by  experimental 
prototypes  and  experimental  systems  of 
such  technologies  and  equipments, 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrast  Division. 
|FR  Doc  85-29431  Filed  12-ll-«5;  8:45  am] 
Buxmo  cooe  44io.fl>-«     .,.<      -..-, 


United  States  V.  Baxter  Travenol 
LiitMratortes,  inc.  and  American 
Hospital  Supply  Corporation: 
Proposed  FInalJudgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b)-(h).  that  a  complaint 
proposed  final  judgment,  stipulation, 
and  competitive  impact  statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois,  Eastern  Division,  in  United 
States  of  America  v.  Baxter  Travenol 
Laboratories,  Inc.  and  American 
Hospital  Supply  Corporation. 

The  complaint  of  Uie  United  States  in 
this  case  aUeges  that  the  effect  of  the 
meiger  of  Baxter  Travenol  Laboratories, 
Inc.  (Baxter)  and  American  Hospital 
Supply  Corporation  (American)  may  be 
substantially  to  lessen  competition  in 
the  United  States  markets  for  the 
manufacture  and  sale  of  parenteral 
solutions,  fluid  administration  sets, 
electronic  flow  control  devices, 
therapeutic  hemapheresis  equipment, 
and  surgeons  and  procedure  gloves,  in 
violation  of  Section  7  of  the  Clayton  Act 
(15  U.S.C.  18). 

Parenteral  solutions  are  sterile 
intravenous  (IV)  fluids,  iiwluding 
general  IV  solutions,  premix  specialty  IV 
solutions,  nutritional  fluids,  irrigation 
and  urological  solutions,  and  peritoneal 
dialysis  solutions.  Tliese  solutions  are 
used  to  provide  nutrition  to  patients 
suffering  from  metabolic  disturbances, 
in  the  treatment  of  kidney  failure  and  for 
many  other  purposes.  The  three  largest 
manufacturers  of  parenteral  solutions 
account  for  about  95%  of  the  $1  billion 
market  for  such  solutions  in  the  United 
States.  Baxter  and  American  have  the 
largest  and  tiiird  largest  shares  of  this 
market,  approximately  50%  and  16%, 
respectively. 

Fluid  administration  sets  are 
disposable  devices  that  are  attached  to 
parenteral  solutions  or  blood  containers, 
and  through  which  parenteral  solutions 
or  blood  flows  to  patients.  The  three 
largest  sellers  of  fluid  administration 
sets  account  for  about  90%  of  the  more 
than  $400  million  in  annual  sales  of  such 
sets  in  the  United  States.  Baxter  and 
American  have  the  second  and  third 
largest  shares  of  this  market 
approximately  39%  and  14%, 
respectively. 

Electronic  flow  control  devices  are 
electro-mechanical  devices  that  pump, 
infuse  or  meter  fluids,  including 
parenteral  solutions  and  drugs,  at  pre- 
determined rates  to  patients  during 
intravenous  therapy.  TTie  five  largest 
firms  in  the  electronic  flow  control 
devices  market  account  for  about  90%  of 


the  more  than  $100  million  in  annual 
United  States  sales  in  that  marlcet. 
American  has  the  second  largest  share 
of  this  maricet  about  21%,  while  Baxter 
has  the  fifth  largest  share,  about  9.5%. 

Therapeutic  hemapheresis  equipment 
is  used  to  separate  blood  into 
components  for  therapeutic  uses.  Tlie 
three  largest  producers  of  therapeutic 
hemapheresis  equipment  account  for 
about  85%  of  the  approximately  $23 
million  in  annual  IJnited  States  sales  in 
this  market  Baxter  and  American  have 
the  second  and  third  largest  shares  of 
this  market  approximately  28%  and  23%, 
respectively. 

Surgeons  gloves  are  used  in  gowned 
surgical  procedures  performed  inside  the 
operating  room  and  non-gowned 
surgical  jwocedures  performed  outside 
the  operating  room.  Procedure  gloves 
are  used  in  non-gowned  surgical 
procedures  performed  outside  the 
operating  room.  Surgeons  and  procedure 
gloves  sales  are  approximately  $112 
million  annually  in  the  United  States. 
The  six  largest  producers  account  for 
about  90%  of  such  sales.  Baxter  and 
American  have  the  largest  and  second 
largest  shares  of  this  market 
approximately  26%  and  13%, 
respectively. 

Ihior  to  the  filing  of  the  complaint  in 
this  action,  the  defendants  entered  into 
a  series  of  contracts  providing  for  the 
divestiture  of  American's  American 
McGaw  and  American  Haemonetics 
divisions  and  certain  glove 
manufacturing  assets,  wiiich.  if 
executed,  would  solve  the  competitive 
problems  that  otherwise  would  be 
created  by  the  merger.  The  contracts 
involved  have  been  signed  and  there  are 
no  conditions  precedent  to  their 
execution.  However,  under  their  terms 
the  contracts  will  not  be  executed  until 
a  short  time  after  Baxter  acquires  all  of 
the  stock  of  American.  The  purpose  of 
the  proposed  final  judgment  is  to  ensure 
that  the  defendants  execute,  close  on 
and  perform  each  of  the  contracts 
involved  and  also  to  ensure,  if  they  do 
not  do  so,  that  independent  viable 
competitors  nevertheless  will  be  created 
in  each  of  the  relevant  product  markets. 
The  proposed  final  judgment 
accomplishes  this  by  providing  that  if  all 
of  the  tangible  and  intangible  assets  to 
be  transferred  by  the  defendants  under 
these  contracts  are  not  transferred  by 
the  date  of  entry  of  this  proposed  final 
judgment  Ihat  these  assets  shall  be 
immediately  transferred  to  a  trustee 
who  will  proceed  to  sell  the  assets  to  a 
purchaser  acceptable  to  the  plaintiff. 
The  proposed  final  judgment  also 
requires  the  defendants  to  comply  with 
the  terms  of  the  Infusion  Device 
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Distribution  and  Obtion  Agreement, 
which  is  incorporated  by  reference  into 
the  contract  to  sell  jAmerican's 
Ajnerican  McGaw  division,  and  not  to  in 
any  way  modify  thfct  agreement  to 
permit  Baxter  or  American  to  sell 
electronic  flow  control  devices  to  The 
Kendall  Company,  the  purchaser  of  the 
McGaw  division,  aj  a  price  that  is 
dependent  in  any  way  on  the  price  at 
which  Kendall  res^ls  those  devices. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the|Federal  Register  and 
filed  with  the  court.  Comments  should 
be  directed  to  Judy  Whalley,  Chief 
Midwest  Office.  Antitrust  Division, 
United  States  Depa  -tment  of  Justice. 
Room  3820  Kluczyn  iki  Federal  Building, 
230  South  Dearborr  e  Street.  Chicago. 
Illinois  60604  (telepi  tone  (312)  353-7530). 


United  States  Distrib 
Nortbera  District  oqlUinois, 
Divisioii 


An  erica. 


United  States  of 
Baxter  Travenol  Labo^tories. 
American  Hospital  Su  >ply 
Defendants. 

Stipulation 


It  is  stipulated  by 


Court  for  the 
Eastern 


Plaintiff,  v. 

Inc.  and 

Corporation 


and  between  the 


undersigned  parties  by  their  respective 
attorneys,  that: 

1.  The  parties  cortsent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  sny  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Pnxiedures  and 
Penalties  Act  (15  U.!  ).C.  16).  and  without 
further  notice  to  anj  party  or  other 
proceedings,  providi  sd  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  befoije  the  entry  of  the 
proposed  Final  Judgfnent  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  witfi  the  Court 

2.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  pressed  Final 
Judgment  is  not  ent^ed  pursuant  to  this 
Stipulation,  this  Stidulation  shall  be  of 
no  effect  whatever « nd  the  making  of 
this  Stipulation  shal  be  without 
prejudice  to  any  par  y  in  this  or  any 
other  proceeding. 

Douglas  H.  Ginsburg,  /  ssistant  Attorney 

General. 
Mark  Leddy. 
Roger  B.  Andewelt. 
Judy  Whalley. 
Attorneys.  Antitrust  D,  vision.  United  States 

Department  ofjustiap. 

For  the  Defendants: 
Stephen  B.  Paige,  Depu  ty  General  Counsel. 

Attorney  for  Ameria  in  Hospital  Supply 

Corporation. 
David  Marx.  Jr., 


JMI 


Lorenzo  E.  &acy. 

Beverly  A.  Sharpe. 

Attorneys,  Antitrust  Division,  United  States 

Department  of  Justice,  230  S.  Deart>om, 

Chicago,  Illinois  60604,  (312)  353-7538 
Bell.  Boyd  ft  Uoyd.  Three  First  National 

Plaza,  Chicago,  Illinois  60602 
By.  Victor  B.  Grinun. 
By:  Michael  Bennett 
Arthur  F.  Staubitz. 
Deputy  General  Counsel,  Attorney  for  Baxter 

Travenol  Laboratories. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
having  filed  its  Complaint  herein  on 
November  22, 1985,  and  plaintiff  and 
defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Jud^ent  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against,  or 
any  admission  by,  any  party  with 
respect  to  any  issue  of  fact  or  law 
herein: 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

Ordered,  adjudged  and  decreed  as 
follows: 

1 

This  Court  has  jurisdiction  of  the 
subject  matter  herein  and  of  the  parties 
hereto.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  defendants  under  section  7  of 
the  Clayton  Act  as  amended  (15  U.S.C. 
18). 

n 

Definitions 

As  used  in  this  Final  Judgment: 

A.  "American"  means  American 
Hospital  Supply  Corporation,  each 
division,  subsidiary  or  affiliate  thereof, 
each  successor  or  assign,  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  or  on 
behalf  of  any  of  them. 

B.  "Baxter"  means  Baxter  Travenol 
Laboratories,  Ina,  each  division, 
subsidiary  or  affiliate  thereof,  each 
successor  or  assign,  and  each  officer, 
director,  employee,  attorney,  agent  or 
other  person  acting  for  or  on  behalf  of 
any  of  them. 

C.  "McGaw  Contract"  means  the 
"Purchase  and  Sale  Agreement  Dated 
November  1, 1985  Among  American 
Hospital  Supply  Corporation  and 
American  Hospital  Supply  Del  Caribe. 
Inc..  and  The  Kendall  Company.  NDM 
Corporation,  NDM  Corporation  of 
Puerto  Rico,  Inc.  and  Anatros 
Corporation  Relative  to  the  Assets  of 


'the  McGaw  Division  and  the  NDM  and 
Anatros  Operations,"  and  all  schedules 
and  exhibits  thereto,  as  modified  on 
November  19, 1985. 

D.  "McGaw  Assets"  means  all  of  the 
tangible  and  intangible  assets  of 
American  and  Baxter  to  be  sold  or 
otherwise  transferred  to  The  Kendall 
Company  pursuant  to  the  McGaw       ] 
Contract  ! 

E.  "Haemonetics  Contract"  means  the 
"Asset  Purchase  Agreement"  dated 
October  18, 1985  among  American      ^ 
Hospital  Supply  Corporation.  American 
Haemonetics  Corporation,  AHS/ 
Deutschland  GmbH,  American  Hospital 
Supply  Del  Caribe,  Inc.,  and  Latham 
Labs,  Inc.  relating  to  the  business  of  the 
American  Haemonetics  Corporation, 
and  all  schedules  and  exhibits  thereto. 

F.  "Haemonetics  Assets"  means  all  of 
the  tangible  and  intangible  assets  of  ' 
American  to  be  sold  or  otherwise 
transferred  to  Latham  Labs,  Inc.  - 
pursuant  to  the  Haemonetics  Contract 

G.  "Glove  Contract"  means  the 
"Purchase  Agreement"  dated  November 
15, 1985  between  American  Hospital 
Supply  Corporation  and  Ansell.  Inc. 
relating  to  medical  glove  manufacturing 
and  packaging  facilities,  and  all 
schedules  and  exhibits  thereto,  as       , 
modified  on  November  18, 1985. 

H.  "Glove  Assets"  means  all  of  the 
tangible  and  intangible^ssets  of 
American  to  be  sold  or  otherwise 
transferred  to  Ansell,  Inc.  pursuant  to^ 
the  Glove  Contract. 

L  "Person"  means  any  individual, 
partnership,  firm,  corporation, 
association,  or  any  other  business  or 
legal  entity. 

J.  "Infusion  Device"  means  any 
electronic  intravenous  infusion  control 
device. 

lU 

The  provisions  of  this  Final  Judgment 
shall  apply  to  the  defendants  and  to 
each  of  their  subsidiaries,  succcessors 
and  assigns,  and  to  each  of  their 
officers,  directors,  agents,  employees, 
and  attorneys,  and  to  all  persons  in 
active  concert  of  participation  with  them 
who  receive  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

IV     ..1,  - 

The  purpose  of  this  Final  Judgment  is 
to  ensure  that  the  defendants  execute, 
close  on  and  perform  the  McGaw 
Contract,  the  Haemonetics  Contract  and 
the  Gloves  Contract  Each  of  these 
contracts  have  been  filed  with  the  Court. 
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'  S^Hkild  j^e'Hcaii  (j)^  Baxter  reiain  any - 
of  the  MdCaw  Assets,  thfa  Haemonetics 
Assets^  or  the  Cfove  Assets  beyond  the 
effective  date  of  this  Final  Judgment, 
defendants  shall  immediately  provide 
written  notice  of  such  retention  to 
plaintifL  Upon'an  application  by  the 
plaintiff  thereafter,  the  Court  shaH:    .- 
immediately  appoint  an  independent  -  " 
.     trustee,  acceptable  to  the  plaintiff,  who 
,  ^   shall  ha ve  the  power  and  authority  to 
..     sell  the  McCaw  Assets,  the 
^ '  Haemonetics  Assets,  and  the  Glove 
'    Assets  at  the  best  price>then  obtainable 
to  a  buyefr  or  buyers  acceptable  to  the 
plaintiff.  The  defendants,  immediately 
upon  the  appointment  of  the* 
independent  trustee,  shall  transfer  all 
retained  McGaw  Assets.  Haemonetics 
Assets,  and  Glove  Assets  to  the  trustee. 
The  deTeiiidants  shall  provide  to  the 
trustee  such  information,  capital, 
personnel,  or  other  assistance  as  the 
trustee  may  request.  The  trustee  shall 
serve  at  the  cost  and  expense  of  the 
defendants.  Any  such  assets  for  which  -  - 
the  trustee  has  not  found-a  purchaser 
within  three  months  after  he  receives' 
them  shall  be  sold  at  auction  at  the  best 
obtainable  price-.  The  defendantr  are 
prohibited-frbm  purchasing  or  bidding 
for  the  McGaw  Assets,  the  Haemonetics 
Assets  or  the  Glove  Assets,  or  any 
combination  thereof,  to  be  sold  by  th'e 
trustee.'All  money  derrvefd  by  the 
trustee  from  the  sale  of  assets,  after  ." 
expeosos.  shall  be  turned  oter  to  die   '  - 
defendants'      •'  "  v  .>.>'■--  * 

"  •>■    .';";,-,^    ■•;-►•■■,.-/•  v:' 

The  terms  of  the  Stipulated  Hold 
Separate-Order  entered  into  by  the 
plaintiff  and  the  defendants,  filedwith 
'.    the  Court,  and  attached  hereto  as 
Exhibit  A.  are  incorporated  herein  by 
reference.  •«->.••.      >    - 

VII  .,   ''       'ii:^:  :■'-.. 

Baxter  and  American  shall  comply 
with  all  terms  and  conditions  of  the 
■    Infusion  Device  Distribution  and  Option 
•  Agreement  ("Infusion  Agreement") 
incorporated  by  reference  in,  and  made 
■  an  Exhibit  to,  the  McGaw  Contract. 
Baxter  and  American  shall  not  in  any 
way  modify  the  Infusion  Agreement  to 
permit  ekherof^hem  to  sell  Infusion     ■ 
devices  to  The  Kendall  Company  at  a 
price  that  is  dependent  in  any  way  on 
' '  the  price  at  which  KendaU  reselis  those 
devices.  i^:"**- «.  •■..'.:.    .  .,J-    ;■ 

For  the  purpose  of  determining  or 
..securing  compliance  with  this  Final 
Judgment,  and  subject-  to  any  legally 
recognized  privilege,  from  to  time: 


A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  of  the  AJsistaat  Attorney  General  in 
charge  of  the  Antitrust  Divteion.  and  on 
reasonable  notice  to  any  defendant 
made  to  its  prindpal  office,  be 
permitted: 

_  1.  Access  duribg  the  office  hours  of 
;  iuch  defendant  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  such 
defendant,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judnnent;  and 

2.  Siibject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restrahit  or  interference  from  it, 
to  interview  officers,  enkployees  and 
agents  or  such  defenda&t.  who  may 
have  counsel  present,  regarding  any 
such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant    - 
AUomey  General  in  charge  of  die 
Antitrust  Division  made  to  any 
defendattt's  prindpal  office,  such 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with  ° 
respect  to  any  of  the  matters  contained 
in  diis  Final  Judgment  as  may  be 
requested. 

No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  VUI  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  ii  a  party,  or 
for  the  piirpose  of  securing  compliance 
with  this  Final  Judgment  or  as 
otherwise  required  by  law. 

C.  If  at  the  time  information  or   ' 
documents  are  furnished  by  a  defendant 
to  plaintiff,  such  defendant  represents 
and  identifies  in  writing  the  material  in 
any  such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  und^r  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 

sd id  defendant  marks  each  pertinent' 
page  of  such  material,  "Subject  to  claim 
of  protection  under  Rule'  28(cK7)  of  the 
Federal  Rules  of  Civil  Procedure,''  then 
ten  (10)  days  notice  shall  be  given  by 
plaintiff  to  suCh  defendant  prior  to 
divulging  such  material  in  any  legal 
-proceeding  (other  than  a  grand  jury 
proceeding)  to  which  that  defendant  is 
not  a  party.    ' 

IX 


This  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  its  date  of  entry  or 
upon  motion  by  plaintiff. 


Jurisdiction  is  retained  by  this  Coiut 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  or  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment  iat  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  ptmishroent  of  any  violation 
hereof. 

Xl 

Entry  of  this  Final  Judgment  is  in  the 
public  interest  -  -  ,'     ..  - 

US.  District  Judgei ,        ..-,.- 

Competitive  InqMct  $talameiil 

Pursuant  to  sectiqB>2(b)  of  ^ 
Antitrust  Procedures  and  Penalties  Act 
15  U.S.C.  16(b)^).  die  United  States  of 
America  files  this  competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  against  the  defendants  in  this 
civil  antitrust  proceeding. 


Nature  and  Purpose  of  the  Proceedings 

On  November  22. 1985,  the  United .  . 
States  filed  a  civil  antitrust  complaint 
under  Section  15  of  the  Clayton  Act  15 
U.S.C.  25,  challenging  the  acquisition  of, 
and  the  merger  with,  American  Hospital 
Supply  Corporation,  ("American")  by 
Baxter  Travenof  Laboratories.  Inc. 
("Baxter")  as  a  violation  of  Section  7  of 
the  Clayton  Act  15  U.S.C.  la  The 
.  complaint  alleges  that  the  effect  of  die . 
acquisition  may  be  substantially  to      . 
lessen  competition  in  United  States 
markets  for  the  manufacture  and  sale,  of 
parenteral  solutions,  fluid 
administration  sets,  electronic  flow 
control  devices,  therapeutic 
hemapheresis  equipment  and  suigeons 
and  procedure  gloves. 

Plaintiff  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Antitrust  - 
Procedures  and  Pen^ties  Act  Entiy  oC,., 
the  proposed  Final  Judgment  will . .  -^  ^.^ 
terminate  the  action,  except  that  the 
Court  will  retain  jurisdiction  to  construe, 
modify,  or  enforce  the  provisions  of  the 
proposed  Final  Judgment  and  to  punish 
violations  of  the  proposed  Final 
Judgment 

II 

Events  Giving  Rise  to  the  Alleged 
Violations 

On  July  15. 1985.  Baxter  and  American 
entered  into  an  agreement  and  plan  of 
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;o  which  Baxter 
outstanding  stock 


acquisition  pursuant 

will  acquire  all  of  the ^ 

of  American  at  a  pric  b  of  $51  per  share 
in  cash,  or  cash  in  coi  nbination  with 
Baxter  securities.  Bot  i  companies* 
shareholders  are  scheduled  to  meet  on 
November  22  to  vote  on  the  proposed 
acquisition.  The  sale  Ivould,  in  effect 
mer:ge  aD  of  Americai  I's  businesses  into 
Baxter,  and  ghre  Baxt  bt  complete  control 


I  are  both  large, 
1  eompcmies. 
ill  products  were 
.  American's 
I  in  1984  were 
nt  of  which 
f  products 
an  and  the 


of  American's  opera 
Baxter  and  Anert 
diversified  healthcai 
Baxter's  net  sales  of 
about  $1.8  billion  in  1 
net  sales  of  all  produi 
about  $3.4  billiMi.  40 
represented  the  sale 

manufactured  by  Ah 

remainder  consisting  of  products  made 
by  other  companies  bst  distributed  by 
American.  Both  Baxter  and  American 
manufactoie  and  sell,  laraong  other 
things,  parenteral  sohmons,  fluid 
administration  sets,  electronic  flow 
control  devices,  therapeutic 
hemapheresis  equipment,  and  surgeons 
and  procedures  gioveS. 

A.  Parenteral  SoJuubns.  Parenteral 
solutions  are  sterile  intravenous  ("IV") 
fluids,  including:  Genek-al  IV  solutions 
(such  as  sterile  water  knd  dextrose, 
sodium,  chloride,  or  electrolytes); 
premix  specialty  IV  soJutions  (such  as 
dopamine  in  dextrose  tand  sterile  water); 
nutritional  fluids  (such  as  amino  acids, 
fats,  and  carbohydratqs);  irrigation  and 
urological  solutions  (sSch  as  saline, 
distilled  water,  glycine,  and  sorbitol 
irrigation  solution);  and  peritoneal 
dialysis  solutions.  Parenteral  solutions 
have  five  major  uses:  me  replcement  of 
fluids  and  electrolytes}  the  provision  of 
nutrition  to  patients  suffering  from  a 
disturbance  of  the  norfial  metabolic 
flow  of  nutrients;  as  a  toedium  for 
administering  drugs;  ai  i  a  cleansing, 
washing,  or  irrigating  t  gent  in 
procedures  requiring  t^e  use  of  sterile 
fluids;  and  in  the  trea 
failure 

Most  parenteral  sol 
packaged  in  glass  con 

flexible  plastic  bags  o   ^.. 

containers.  Baxter  maitufactures 
parenteral  solutions  packaged  in  glass 
containers  and  flexible  plastic  bags. 
American  manufacture  b  parenteral 
solutions  packaged  in  |  lass  and  semi- 
rigid plastic  containeral  Customers 
consider  a  particular  kind  of  solution 
packaged  in  any  of  the  three  types  of 
containers  to  be  substi  utes.  Most 
hospitals  contract  to  pi  rchase  all  of 
their  parenteral  solutio  is  from  one 
manufacturer  pursuant  tt 
run  for  two  to  five  year  s. 

Baxter  and  Americai  are  direct 
competitors  in  the  man  ifacture  and  sale 
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of  parenteral  sdationa  in  the  United 
States.  Baxter  is  the  largest 
manufacturer  of  parenteral  solutions  in 
the  United  States.  In  1984.  Baxter's  sales 
of  parenteral  solutions  in  the  United 
States  were  approximately  $505.6 
million,  accounting  for  approximately 
50.5%  of  total  sales  of  parenteral 
solutions  in  the  United  States. 
American,  throu^  its  American  McGaw 
division,  is  the  third  largest 
manufacturer  of  parenteral  solutions  in 
the  United  States.  In  1984,  American's 
sales  of  parenteral  solutions  in  the 
United  States  were  approximately 
$166.4  million,  accounting  for 
approximately  16.6%  of  the  total  sales  of 
parenteral  solutions  in  the  United 
States. 

The  manufacture  and  sale  of 
parenteral  solutions  is  highly 
concentrated.  In  1984,  the  three  largest 
manufacturers  in  the  United  States 
accounted  for  about  95%  of  the  total 
sales  of  parenteral  solutions  in  the 
United  States.  The  Herfindahl- 
Hirschman  Index  ("HHI"),  a  measure  of 
market  concentration,  calculated  on  the 
basis  of  1984  sales  in  the  United  States 
is  about  3648.  Baxter's  proposed 
acquisition  of  American  would  increase 
this  HHI  by  about  1682  to  about  5330. 
Based  upon  the  foregoing  and  other 
facts,  the  complaint  alleges  that  the 
manufacture  and  sale  of  parenteral 
solutions  comprises  a  relevant  product 
market  for  antitrust  purposes  and  that 
the  effect  of  the  acquisition  may  be 
substantially  to  lessen  competition  in 
the  manufactrue  and  sale  of  parenteral 
solutions  in  the  United  States  in 
violation  of  section  7  of  the  Clayton  Act. 

B.  Fluid  Administration  Sets.  Fluid 
administration  sets  are  disposable 
devices  and  related  add-on  components 
which  are  attached  to  parenteral 
solution  or  blood  containers  and  through 
which  the  parenteral  solution  or  blood 
flows  to  the  patient.  Basic  fluid 
administration  sets  consist  of  single-use 
plastic  tubing,  filters,  and  clamps.  Fluid 
administration  sets  are  pre-assembled 
and  packaged  in  a  wide  variety  of 
configurations;  and  additional  add-on 
components,  such  as  extension  sets,  Y- 
sites,  backcheck  valves,  and  filters  may 
be  purchased  separately  and  added  to 
the  pre-assembled  sets. 

The  three  major  parenteral  solution 
producers  (Baxter,  American  and 
Abbot)  are  also  the  primary  suppliers  of 
fluid  administration  sets.  The  fluid 
administration  sets  manufactured  by  the 
three  parenteral  solutions  producers 
generally  may  be  used  with  each  other's 
parenteral  solutions  containers. 
Nevertheless,  hospitals  generally 
contract  to  purchase  all  of  their  fluid 
administration  sets  from  one 


manufacturer,  usually  their  parenteral 
solutions  supplier.  In  fact,  both 
parenteral  s<rfutions  and  fluid 
administration  sets  are  often  purchased 
pursuant  to  the  same  contract. 

Baxter  and  American  are  direct 
competitors  in  the  manufacture  and  sale 
of  fluid  administration  sets  in  the  United 
States.  Baxter  is  the  second  largest 
manufacturer  of  these  sets  in  the  United 
States.  In  1984,  Baxter's  sales  in  the 
United  States  of  fluid  administration 
sets  were  approximately  $172.2  million, 
accounting  for  approximately  39.3%  of 
total  sales  in  the  United  States. 
American,  through  its  American  McGaw 
division,  is  the  third  largest 
manufacturer  of  fluid  administration 
sets  in  the  United  States.  In  1984. 
American's  sales  in  the  United  States 
were  approximately  $61  million, 
accounting  for  approximately  13.9%  of 
total  sales  in  the  United  States. 

The  manufacture  and  sale  of  fluid 
administration  sets  is  highly 
concentrated.  In  1984.  the  three  largest 
firms  accounted  for  about  90%  of  the 
total  sales  of  fluid  administration  sets  in 
the  United  States.  The  HHI  calculated 
on  the  basis  of  1984  sales  in  the  United 
States  is  approximately  3307.  Baxter's 
proposed  acqusition  of  American  would 
increase  this  HHI  by  about  1098  to  about 
4405. 

Based  upon  the  foregoing  and  other 
facts,  the  complaint  alleges  that  the 
manufacture  and  sale  of  fluid 
administration  sets  comprises  a  relevant 
product  market  for  antitrust  purposes 
and  that  the  effect  of  the  acquisition 
may  be  substantially  to  lessen 
competition  in  the  manufacture  and  sale 
of  fluid  administration  sets  in  the  United 
States  in  violation  of  section  7  of  the 
Clayton  Act. 

C.  Electronic  Flow  Control  Devices. 
Electronic  flow  control  devices  are 
electro-mechanical  intravenous  fluid 
infusion  control  devices  which  are 
designed  to  pump,  infuse  or  meter  fluids, 
including  parenteral  solutions  and  drugs, 
at  pre-determined  rates  into  a  patient 
during  intravenous  therapy.  There  are 
two  basic  types  of  electronic  flow 
control  devices:  IV  pimips,  which 
monitor  and  regulate  the  fluid  infusion 
rate  by  pumping  the  fluid  into  the 
patient  under  positive  pressure;  and  IV 
controllers,  which  mediate  the  rate  of 
infusion  by  electronically  monitoring  the 
flow  rate  of  the  fluid,  but  do  so  only 
under  the  force  of  gravity.  These  devices 
are  used  in  conjunction  with  the 
administration  of  parenteral  solutions 
and/or  blood  and  ensure  that  the  fluid 
and/or  blood  is  infused  into  the  patient 
at  the  rate  requested  by  the  user. 
Because  electronic  flow  control  devices 
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allow  parenteral  solutions  to  be 
administered  far  more  accurately  than  is 
possible  through  the  use  of  fluid 
adminstration  sets,  they  serve  a  distinct 
set  of  hospital  patients — primarily 
patients  in  the  critical  and  intensive 
care  units. 

Most  electronic  flow  control  devices 
require  the  use  of  a  dedicated  fluid 
administration  set  that  plugs  directly 
into  the  device.  A  manufacturer's 
dedicated  administration  set  will  work 
only  in  conjunction  with  its  electronic 
flow  control  device,  and  the  two 
products  are  marketed  together. 
Contracts  for  the  purchase  of  electronic 
flow  control  devices  and  their  dedicated 
administration  sets  typically  run  for  two 
to  three  years. 

Baxter  and  American  are  direct 
competitors  in  the  sale  of  electronic  flow 
control  devices  in  the  United  States. 
Baxter  i»the  fifth  largest  seHer  of 
electronic  flow  control  devices  in  the 
United  States.  The  company 
manufactures  some  of  the  devices  it 
sells  and  also  acts  as  the  exclusive 
distributor  of  a  substantial  number  of 
devi(;es  that  are  manufactured  by  other 
companies,  but  sold  under  the  Baxter 
name.  In  1964,  Baxter  sold 
approximately  8,900  electronic  flow 
control  devices  in  the  United  States, 
accounting  for  approximately  9.5%  of  the 
total  sales  of  electronic  flow  control 
devices  in  the  United  States. 

American  is  the  second  largest  seller 
of  electronic  flow  control  devices  in  the 
United  States.  American  Edwards,  a 
subsidiary  of  American,  manufactures 
IV  pumps  which  are  sold  exclusively  by 
American's  American  N4cGaw  division. 
The  McGaw  division  also  distributes 
electronic  flow  control  devices  for  other 
manufactures,  and,  under  its  own  name, 
IV  controllers  manufactured  for  it  by 
IVENT.  In  1984,  American  sold 
approximately  204XX)  electronic  flow 
control  devices  in  the  United  States, 
accounting  for  approximately  21.3%  of 
the  total  sales  of  electronic  flow  control 
devices  in  the  United  States. 

The  manufacture  and  sale  of 
electronic  flow  control  devices  is  highly 
concentrated.  In  1984,  the  five  largest 
firms  accounted  for  about  91%  of  the 
total  United  States  sales  of  electronic 
flow  control  devices.  The  HHI 
calculated  on  the  basis  of  1984  unit  sales 
in  the  United  States  i^  about  1917. 
Baxter's  proposed  acquisition  of 
American  would  increase  the  HHI  by 
about  402  to  about  2319. 

Based  upon  the  foregoing  and  other 
facts,  the  complaint  alleges  that  the 
manufacture  and  sale  of  electronic  flow 
control  devices  comprises  a  relevant 
product  market  for  antitrust  purposes 
and  that  the  ef/ect  of  the  acquisition 


may  be  substantially  to  lessen 
competition  in  the  manufacture  and  sale 
of  electronic  flow  control  devices  in  the 
United  States  in  violation  of  Sectitm  7  of 
the  Clayton  Act  h 

D.  Therapeutic  Hemapheresis 
Equipment.  Therapeutic  hemapheresis 
equipment  includes  centrifugal  blood 
cell  separators  and  plasma  membrane 
separators,  and  related  disposable 
systems,  that  are  used  to  separate  whole 
blood  into  components  for  therapeutic 
purposes. 

Baxter  and  American  are  direct 
competitors  in  the  manufacture  and  sale 
of  therapeutic  hemapheresis  equipment 
in  the  United  States.  In  1984.  the  fliree 
largest  producers  accounted  for  about 
85%  of  all  sales  of  therapeutic 
hemapheresis  equipment  and  products 
in  the  United  States. 

Baxter  is  the  second  largest 
manufacturer  of  therapeutic 
hemapheresis  equipment  in  flie  United 
States.  The  company  manufactures  and 
sells  both  centrifugal  blood  cell 
separators  and  plasma  membrane 
separators,  and  their  related  disposable 
products,  in  the  United  States.  In  1984, 
Baxter  sold  approximately  91  machines 
and  75,665  disposable  products  in  the 
United  States,  accounting  for 
approximately  28%  of  the  total  United 
States  sales  of  therapeutic  hemapheresis 
equipment. 

American,  which  manufactiires  and 
sells  centrifugal  blood  cell  separators 
and  disposable  products  through  its 
American  Haemonetics  subradiary,  is 
the  third  largest  producer  of  therapeutic 
hemapheresis  equipment  in  the  United 
States.  In  1984,  it  sold  in  the  United 
States  approximately  74  machines  and 
75.000  disposable  products,  accounting 
for  approximately  23%  of  total  sales  of 
hemapheresis  therapeutic  equipment  in 
the  United  States. 

The  manufacture  and  sale  of 
therapeutic  hemapheresis  equipment  is 
highly  concentrated.  The  F&fl  calculated 
on  the  basis  of  1984  sales  of  therapeutic 
hemapheresis  equipment  in  the  United 
States  is  about  2700.  Baxter's  proposed 
acquisition  of  American  would  increase 
this  HHI  by  about  1300  to  about  400a 

Based  upon  the  foregoing  and  other 
facts,  the  complaint  alleges  that  the 
manufacture  and  sale  of  therapeutic 
hemapheresis  equipment  comprises  a 
relevant  product  market  for  antitrust 
purposes  and  that  the  eflect  of  the 
acquisition  may  be  substantially  to 
lessen  competition  in  the  manufacture 
and  sale  of  therapeutic  hemapheresis 
equipment  in  the  United  States  in 
violation  of  section  7  of  the  Clayton  Act 

E.  Surgeons  and  Procedure  Gloves. 
Surgeons  gloves  are  anatomically 
correct  (right  and  left  handed  with  an 


offset  thumb),  long  cuffed,  talc-free, 
sterile,  dun  latex  gloves  that  are  sized 
according  to  palm  circumference  and 
designed  specifically  for  use  in  gowned 
surgical  procedures  performed  inside  the 
operating  room  and  non-gowned 
surgical  procedures  performed  outside 
the  operating,  room.  Procedure  gloves 
are  designed  for  use  in  ungowned 
surgical  procedures,  such  as  biopsies, 
suturing,  and  lumbar  punctures, 
performed  outside  the  operating  room. 
Procedure  gloves  are  either  oosmeticaUy 
defective  surgeons  gloves  or 
anatomically  correct,  sized,  talc-free, 
sterile  thin  latex  gloves  with  slightly 
shorter  cuffs.  Surgeons  and  procedure 
gloves,  because  of  their  design,  sizing, 
and  thinness,  closely  resemble  the  shape 
of  a  surgeon's  hand  and  fit  the  hand 
more  exactly,  thereby  allowing  the 
surgeon  dexterity  and  tactile  sensitrvy 
while  decreasing  the  possibihty  of  hmoA. 
fatigue.  Surgeons  and  procedure  gloves 
are  generally  purchased  pursuant  to  one 
year  contracts,  but  surgeons  have  strong 
brand  preferences  and  are  reluctant  to 
switch  their  sources  of  supply  of 
surgeons  and  procedure  gloves. 

Baxter  and  American  are  direct 
con^>etitor8  in  the  manufacture  and  sale 
of  surgeons  and  procedure  gloves  in  the 
United  States.  Baxter  is  the  largest 
*  manufacturer  of  surgeons  and  procedure 
gloves  in  the  United  SUtes.  In  1964. 
Baxter  sold  approximately  71  million 
pair  of  surgeons  and  procedure  gloves  in 
the  United  States,  accounting  for 
approximately  26.2%  of  total  United 
States  sales  of  surgeons  and  procedure 
gloves. 

American  is  the  second  largest 
manufacturer  of  surgeons  and  procedure 
gloves  in  the  United  States  and  is  the 
only  company  that  produces  a  procedure 
glove  using  specially-designed  molds 
that  are  shorter  than  surgeons  gloves 
molds,  as  opposed  to  selling 
cosmetically  defective  surgeons  gloves 
as  procedure  gloves.  American's 
Pharmaseal  division  is  responsible  for 
manuTacturing  and  marketing 
American's  surgeons  gloves  made  in 
Tucson,  Arizona  and  procedure  gloves 
made  in  Johnson  City.  Tennessee.  In 
1984.  American  sold  approximately  36.5 
million  pairs  of  surgeons  and  procedure 
gloves  in  the  United  States,  accounting 
for  approximately  13.5%  of  the  total 
sales  of  surgeons  and  procedure  gloves 
in  the  United  States. 

The  production  and  sale  of  surgeons 
and  procedure  gloves  is  highly 
concentrated.  In  1984.  the  six  largest 
producers  accounted  for  about  90%  of  all 
United  States  sales  of  surgeons  and 
procedure  gloves.  The  HHI  calculated 
on  the  basis  of  1984  sales  in  the  United 
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States  is  about  1667.  Baxter's  proposed 
acquisition  of  American  would  increase 
this  HHI  by  abdut  708  to  about  2375. 

Based  upon  tie  foregoing  and  other 
facts,  the  complaint  alleges  that  the 
manufacture  an^  sale  of  surgeons  and 
procedure  glov^  comprises  a  relevant 
product  market  for  antitrust  purposes 
and  that  the  e^tct  of  the  acquisition 
may  be  substanpally  to  lessen 
competition  in  the  manufacture  and  sale 


of  surgeons  and 
United  States  in 
the  Qayton  Act 
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procedure  gloves  in  the 
violation  of  Section  7  of 


competitive  prol 
would  be  create 
contracts,  throi_ 
assets  or  by  othe 


Explanation  ofifie  Proposed  Final 
Judgment 

The  United  St  ites  brough  this  action 
because  the  acq  lisition  of  American  by 
Baxter  would  lili  ely  lessen  competition 
in  violation  of  n  ction  7  of  the  Clayton 
Act  in  the  manu  acture  and  sale  of 
parenteral  solutions,  fluid 
administration  sets,  electronic  flow 
control  devices,  ^lerapeutic 
hemapheresis  eduipment.  and  surgeons 
and  procedure  gjoves.  American  and 
Baxter  are  amonjg  the  most  significant 
competitors  in  each  of  these  five  highly 
concentrated  markets. 

Prior  to  the  filftig  of  the  complaint  in 
this  action,  the  defendants  entered  into 
a  series  of  contracts,  described  below, 
which,  if  executed,  would  solve  the 
Uems  that  otherwise 
1  by  the  merger.  These 
1  the  divestiture  of 

., ,"  means,  would  create 

an  independent,  j^able  competitor  in 
each  of  the  markfets,  thereby  replacing 
the  significant  competitor  being 
eliminated  by  th^  merger. 

The  contracts  involved  have  been 
signed  and  there  are  no  conditions 
precedent  to  theit  execution.  However, 
under  their  term^  the  contracts  will  not 
be  executed  until  a  short  time  after 
Baxter  acquires  all  of  the  stock  of 
American.  The  pjirpose  of  the  proposed 
Final  Judgment  i^  to  ensure  that  the 
defendants  execute,  close  on  and 
perform  each  of  ^e  contracts  involved 
and  also  to  ensuije,  if  they  do  not  do  so, 
that  independenti  viable  competitors 
nevertheless  willlbe  created  in  each  of 
the  relevant  product  markets.  The 
proposed  Final  Judgment  accomplishes 
this  by  providing  ithat  if  all  of  the 
tangible  and  intangible  assets  to  be 
transferred  by  thi  defendants  under 
these  contracts  ate  not  transferred  by 
the  date  of  entry  bf  this  proposed  Final 
Judgment,  that  thi  ;se  assets  shall  be 
immediately  tram  iferred  to  a  trustee 
who  will  proceed  to  sell  the  assets  to  a 
purchaser  acceptable  to  the  plaintiff. 


Since  the  proposed  Final  Judgment 
provides  for  divestiture  of  the  assets 
defined  in  existing  contracts,  a  brief 
description  of  these  contracts  is 
appropriate  to  understand  the  scope  of 
the  reUef  secured. 

The  contract  that  addresses  potential 
competitive  problems  in  the  parenteral 
solutions,  fluid  administration  sets  and 
electronic  flow  control  devices  markets 
is  the  "Purchase  and  Sale  Agreement 
Dated  November  1, 1985  Among 
American  Hospital  Supply  Corporation 
and  American  Hospital  Supply  Del 
Caribe,  Inc.,  and  The  Kendall  Company, 
NDM  Corporation,  NDM  Corporation  of 
Puerto  Rico,  Inc.  and  Anatros 
Corporation  Relative  to  the  Assets  of 
the  McGaw  Division  and  the  NDM  and 
Anatros  Operations."  This  contract, 
with  incorporated  ancillary  agreements, 
provides  that  Kendall,  a  subsidiary  of 
Colgate-Palmolive,  will  acquire,  among 
other  things,  all  of  the  tangible  and 
intangible  assets  of  American's 
American  McGaw  division.  American 
McGaw  manufactures  all  of  American's 
parenteral  solutions  and  fluid 
administration  sets  and  has  its  own 
sales  force. 

In  addition  to  divestitute  of  McGaw, 
the  ancillary  agreements  contain  a 
series  of  short  term  provisions  that 
Kendall  negotiated  to  assure  its 
competitive  viability.  These  agreements 
provide,  among  other  things,  that 
Kendall  will  have  access  to  American's 
distribution  centers  for  about  one  yean 
that  Kendall  will  receive  the  right  to  use 
certain  significant  technology  from 
Baxter,  not  presently  available  to 
American,  relating  to  the  packaging  of 
parenteral  solutions  in  flexible  plastic 
bags;  that  Baxter  will  not  actively 
solicit,  for  a  limited  period  of  time  not  to 
exceed  18  months,  current  customers 
under  contract  with  McGraw;  and  that 
American  will  buy  a  fixed  amount  of 
certain  parenteral  solutions  horn 
McGaw  for  the  next  five  years.  Taken 
together,  these  provisions  should  create 
an  independent  and  effective  competitor 
to  Baxter  in  parenteral  solutions  and 
fluid  administration  sets. 

As  to  the  electronic  flow  control 
devices  market,  Kendall  becomes  an 
independent,  effective  competitor 
through  an  ancillary  agreement,  which 
gives  Kendall  inmiediate  distribution 
rights  to  certain  products  and  access  to 
the  technology  necessary  to 
independently  manufacture,  or  have 
manufactured  for  it,  certain  products. 

American  ciurently  manufactures  and 
distributes  one  flow  control  device,  the 
"Accupro"  pump,  and  distributes,  under 
its  own  name,  one  flow  control  device 
manufactured  by  IVENT,  an 


independent  firm.  The  "McGaw 
Contract"  provides  for  an  assignment  to 
Kendall  of  American's  rights  to 
distribute  IVENTs  product.  In  addition, 
Kendall  receives  a  three-year 
nonexclusive  right  to  distribute  (at  a 
firm  purchase  price)  three  other  flow 
control  devices:  the  Accupro  pump,  the 
"Flo-Guard"  pump,  currently 
manufactured  by  Baxter,  and  the 
Anatros  controller,  currently 
manufactured  by  Anatros  Corp.,  now  a 
subsidiary  of  Kendall.  Anatros  Corp. 
will  be  divested  to  American  as  part  of 
the  "McGaw  contract."*  Kendall  also 
receives  the  right  to  have  Baxter  modify 
the  Flo-Guard  pump  and  to  exclusively 
distribute  that  product  for  three  years.  In 
addition,  American  agreed  to  develop 
jointly  with  Kendall  an  improved 
Accupro  pump. 

With  respect  to  the  technology 
necessary  to  manufacture  these 
products,  Kendall  receives  an  option  for 
a  5%  royalty  license  on  all  technology 
related  to  the  Accupro  pump,  the 
improved  Accupro  pump,  and  the 
Anatros  pump.  In  addition,  if  an 
improved  Accupro  pump  is  not     ^ 
developed  by  July  1987.  Kendall  receives 
a  nonexclusive  5%  royalty  Ucense  to  all 
technology  necessary  to  manufacture 
the  modified  Flo-Guard  pump,  and  if 
there  is  not  a  modified  Ro-Guard  ptmip 
in  existence  at  that  time,  to  the  existing 
unmodified  Flo-Guard  pump.  In 
combination,  these  provisions  create  a 
firm  that  is  a  current  threat  to  Baxter  in 
the  electronic  flow  control  devices 
market  and  a  firm  that  should  remain  so 
for  the  foreseeable  future. 

We  were  concerned,  however,  that  if 
Baxter  and  Kendall  agreed  to  modify  the 
ancillary  agreement's  terms  relating  to 
the  prices  at  which  Baxer  will  sell 
electronic  flow  control  device  to 
Kendall,  some  of  the  incentive  for 
Kendall  to  compete  with  Baxter  could  be 
thwarted.  Therefore,  the  Final  Judgment 
provides  that  Baxter  and  American  shall 
not  in  any  way  modify  the  contract  to 
sell  electronic  flow  control  devices  to 
Kendall  at  a  price  that  is  dependent  in 
any  way  on  the  price  at  which  Kendall 
then  resells  the  devices.  This  provision 
ensures  that  Kendall  will  be  in  a 
position  to  independently  price  the 
devices  that  it  is  distributing. 

The  therapeutic  hemapheresis  market 
is  addressed  by  an  October  18, 1985 
contract  between  American  and  Latham 
Labs,  Inc.  American  manufactures  and 
distributes  its  therapeutic  hemapheresis 
equipment  through  its  American 


»  Kendall  will  receive  the  right  to  distribute 
cassettes  used  in  these  pumps  and  controllers  for 
six  years. 
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Haemonetics  subsidiary.  Under  the 
contract  American  will  sell  all  the 
relevant  assets  to  current  Haeraonetics 
management.  This  should  have  the 
effect  of  reestablishing  American 
Haemonetics  under  a  different  name  as 
an  independent  competitor  to  Baxter  in 
the  maiicetplace. 

Hie  potential  competitive  problem  in 
the  surgeons  and  procedure  glove 
market  is  addressed  in  a  contract 
between  American  and  Ansetl,  Inc 
Under  the  contract,  Anseli  will  acquire 
American's  Tucson,  Arizona  surgeons 
glove  manufacturing  facility,  American's 
Juarez.  Mexico  plant,  which  includes 
glove  packaging  equipment,  and  all 
procedure  glove  molds  that  American 
currently  owns  that  are  not  presently  in 
the  Tucson  plant.  This  divestiture  should 
enable  Anseli  immediately  to  produce 
and  maricet  the  identical  surgeons  and 
procedure  gloves  currently 
manufactured  by  American.  In  addition, 
American  will  not  have  the  immediate 
capablity  to  manufacture  Uiese  same 
gloves. 

However,  the  ability  to  manufacture  a 
quality  glove  does  not  assure  its 
acceptance  in  this  market.  Brand  name 
recognition  is  very  significant  in  this 
maricet,  and  surgeons  are  hesitant  to 
purchase  a  product  without  an 
established  brand  name.  To  address  this 
problem,  Anseli  seicured  the  exclusive 
right  for  one  year  to  use  the 
"Pharmaseal"  trademark  on  its  surgeons 
and  procedure  gloves.  American 
currently  uses  this  mark  on  the  gloves  it 
sells.  This  one  year  period  during  which 
Anseli  can  market  the  product  as 
"Pharmaseal  by  Anseli"  should  permit 
Anseli  to  develop  the  reputation  for 
quality  necessary  to  compete  effectively 
in  the  market. 

Anseli  also  negotiated  other 
provisions  intended  to  assure  its 
viability  as  a  seller,  including  a  two  year 
ancillary  agreement  obligating  American 
to  purchase  from  it  a  fixed  amount  of 
gloves  per  year  at  a  Hxed  priCe,  and  an 
agreement  by  American  not  to  use  the 
"Pharmaseal"  mark  on  surgeons  or 
procedure  gloves  for  three  years. 

After  a  careful  and  lengthy 
investigation,  the  United  States 
concluded,  for  the  reasons  explained 
above,  that  the  proposed  transfers  of 
assets  provided  in  these  contracts  would 
solve  all  competitive  problems  in  the 
five  markets  potentially  affected. 
Therefore,  the  proposed  Final  Judgment 
was  designed  to  assure  that  if  for  some 
reason  these  transfers  did  not  occur 
pursuant  to  the  contracts,  that  they 
would  be  accomplished  through  sale  by 
a  trustee.  The  trustee  will  have  three 
months  after  he  receives  the  asset  to 
find  a  purchaser.  If  no  purchaser  is 


found  within  that  time  for  any  of  the 
assets,  they  will  be  sold  at  auction  at  the 
best  obtainable  price. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Hnal 
Judgment  may  be  entered  by  the  Court 
at  any  time  after  compliance  with  the 
Antitrust  Procedtires  and  Penalties  Act 
The  proposed  Final  Judgment  constitutes 
no  adminission  by  either  party  as  to  any 
issue  of  fact  or  law.  Under  the 
provisions  of  the  Antitrust  Procedures 
and  Penalties  Act,  entry  of  the  proposed 
Fmal  Judgment  is  conditioned  upon  a 
determination  by  the  Court  that  the 
proposed  Final  Judgment  is  in  the  public 
interest 

IV 

Remedies  Available  to  Potential  Private 

Litigants 

Section  4  of  the  Clayton  Act  (15  U.S.C 
15)  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and 
reasonable  attorney  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  16(a)).  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against  the 
defendants. 


Procedure  A  vailable  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  Antitrust  Procedures  and  Penalties 
Act  provided  that  the  United  States  has 
not  withdrawn  its  consent  The  Act 
conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

The  Act  provides  a  period  of  at  least 
sixty  (80)  days  preceding  the  effective 
date  of  proposed  Final  Judgment  within 
which  any  person  may  submit  to  the 
United  States  written  comments 
regarding  the  proposed  final  Judgment. 
Any  person  who  wants  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent 
and  respond  to  the  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 


Court  and  published  in  the  Federal 
RegMer. 

Written  comments  should  be 
submitted  to:  Judy  Whalley,  Chief. 
Midwest  Office,  Antitrust  Division. 
United  States  Department  of  Justice. 
Room  3820  IQuczynski  Federal  Buibfiog. 
230  South  Dearborn  Street  Chicago. 
Illinois  60604. 

VI 

Altemativea  to  the  Proposed  Final 
Judgment 

As  an  alternative  to  a  consent  decree, 
the  United  States  had  considered 
seeking  a  preliminary  injunction  to 
block  Baxter's  acquisition  of,  and 
merger  with,  American.  The  United 
States  decided  to  accept  the  proposed 
Final  Judgment  rather  than  seek  to 
enjoin  the  acquisition  because  it 
concluded,  for  the  reasons  stated  abovis, 
that  the  divestiture  of  the  relevant 
assets  should  create  independent  viable 
competitors  in  each  of  the  relevant 
markets  and  prevent  the  merger  from 
having  anticompetitive  effects. 

In  this  regard,  in  the  electronic  flow 
control  devices  market  after  carefiil 
examiiution,  we  concluded  that  it  was 
not  necessary  that  the  proposal  include 
the  divestiture  of  the  assets  now  used  by 
American  to  manufacture  its  pumps  at 
its  American  Edwards  subsidiary.  We 
concluded  that  the  combination  of 
distribution  and  technology  rights 
secured  by  Kendall  would  put  Kendall 
in  at  least  as  good  a  competitive 
position  as  it  would  be  in  if  it  acquired 
American  Edwards'  pump 
manufacturing  capability.  With  respect 
to  surgeons  and  procedures  gloves,  we 
concluded  that  it  was  not  necessary  that 
American  divest  its  Johnson  City. 
Tennessee  plant  which  manufactures 
procediu'es  gloves.  The  divestiture  of 
American's  Tucson  facility  plus  the 
transfer  of  the  procedure  glove  molds 
will  give  Anseli  die  capability  to 
manufacture  twice  as  many  surgeons 
and  procedure  gloves  as  American  sold 
In  1984.  Anseli  will  thus  be  in  a  position 
to  increase  output  sufficiently  to 
constrain  any  collusive  price  increase. 

VII 

Determinative  Documents 

The  United  States  considered 
determinative  in  formulating  this 
proposed  Final  Judgment  the  contracts 

summarized  above.  There  are  no  othu 
determinative  materials  or  documents. 

Respectfolly  submitted. 
Judy  L  Whalley.  David  Marx.  Ir.,  Lorenzo 
Bracy,  Beverly  A.  Sharpe,  Mildred  L 
Calhoun,  Attorneys,  Department  of  Justice, 
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Room  3820,  John  1 1  Kluczynski  BIdg., 
Chicago,  Illinois  t  7604.  (312)  353-7530. 
{FR  Doc  SS-29433  Fled  12-11-65:  &45  am] 
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National  Coopen  bve  Research  Act  of 
1984  Intel  Corpm  Hion/Xicor 
Corporation 

Notice  is  hereb]  given  that  pursuant 
to  section  6(a)  of  Qie  National 
Cooperative  Rese«rch  Act  of  1984.  Pub. 
L  No.  98-462  (the  "Act").  Intel 
Corporation  and  Xicor  Corporation  have 
filed  a  written  not  fication 
simultaneously  wi  th  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  a  cooperative  venture 
and  (2)  the  nature  pnd  objectives  of  the 
cooperative  ventuie.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provision  lin^iting  the  recovery  of 
antitrust  plaintiffs  ito  actual  damages 
under  specified  ciifctmistances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  cooperative  venture 
and  general  areas  of  planned  activities 
are  given  below,    i 

Intel  Corporatioa,  a  California 
Corporation  havinc  a  business  address 
at  3065  Bowers  Avt..  Santa  Clara.  CA. 
95051  and  Xicor  Corporation,  a 
California  Corporajtion  having  a 
business  address  ^t  851  Buckeye  Court 
Milpitas,  CA.  9503^  entered  into  an 
agreement  on  Augjst  2, 1985  to  engage 
in  cooperative  activities  in  the  joint 
development  of  EB>ROM  devices.  The 
principal  nature  of  the  cooperative 
venture  is  to  develop  such  EEPROM 
devices  for  manufa  cture  using  a  jointly 
developed  process  EEPROM  devices 
are  nonvolatile  coi  iputer  memory 
circuits  that  may  be  used  to  store  digital 
information  at  specified  memory 
locations.  The  devices  may  be  updated 
on  a  location  by  loj:ation  basis  and  will 
retain  such  stored  Information 
indefinitely,  withoat  the  need  to 
maintain  a  power  i  ource  on  the  circuit. 
JoMph  R  Widmar. 

Director  of  Qperatioi  s.  Antitrust  Division. 
(FR  Doc.  85-29432  Filfed  12-11-85;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 


Statement  of  I 

Correction 


Polk  y  on  Confidentiality 


In  FR  Doc.  85-28689, 
page  48506  in  the  i^sue 
November  25. 1985, 
correction: 


,  beginning  on 

of  Monday, 

make  the  following 


On  page  48509,  second  column,  eighth 
line  of  the  third  paragraph,  "grant 
confidentiality"  should  have  read  "grant 
of  confidentiality". 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AOENCV:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMANV:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision 

2.  The  title  of  the  information 
collection:  10  CFR  Part  95.  "Security 
Facility  Approval  and  Safeguarding  of 
National  Security  Information  and 
Restricted  Data." 

3.  The  form  number  if  applicable:  Not 
applicable 

4.  How  often  the  collection  is 
required:  On  Occasion 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  and  others  requiring 
access  to  NRC  classified  information 

6.  An  estimate  of  the  number  of 
responses:  63 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  904 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L  96-511  applies:  Not 
appUcable 

9.  Abstract:  Licensees  and  other 
organizations  are  requried  to  provide 
information  to  ensure  that  an  adequate 
level  of  protection  is  provided  for  NRC 
classified  information. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  free  from  the 
NRC  Public  Document  Room,  1717  H 
Street  NW..  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill,  (202)  395-7340. 

The  NRC  Clearance  Officer  is 
R.  Stephen  Scott,  (301)  492-8585.  Dated 
at  Bethesda.  Maryland  this  5th  day  of 
December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Nony, 
Director,  Office  of  Administration. 
[FR  Doc.  85-29508  Filed  12-11-85;  8:45  am) 
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Abnormal  Occurrences  for  Second 
Quarter  CY 1985;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormar occurrences 
(i.e..  imscheduled  incidents  or  events 
which  the  Conunission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following      I 
incidents  were  determined  to  be 
abnormal  occurrences  using  the  criteria 
published  in  the  Federal  Resster  on 
February  24, 1977  (42  FR  10950).  These 
abnormal  occurrences  are  described 
below,  together  with  the  remedial 
actions  taken.  These  events  are  also 
being  included  in  NlJREG-0090.  Vol.  8. 
No.  2  ("Report  to  Congress  on  Abnormal 
Occurrences:  April-June  1985").  This 
report  will  be  available  in  the  NRCs 
Public  Document  Room.  1717  H  Street 
NW.  Washington,  DC  about  three  weeks 
after  the  publication  date  of  this  Federal 
Register  Notice. 

Nuclear  Power  Plants 

Inoperable  Safety  Injection  Pumps    * 

One  of  the  general  abnormal 
occurrence  criteria  notes  that  a  major 
degradation  of  essential  safety-related 
equipment  can  be  considered  an 
abnormal  occurrence.  ' 

Date  and  Place — On  December  28. 
1984,  Consolidated  Edison  Company  of 
New  York  (the  licensee)  declared  all 
three  safety  injection  pumps  inoperable 
at  Indian  Point  Unit  2.  The  plant,  which 
utilizes  a  Westinghouse-designed 
pressurized  water  reactor,  is  located  in 
Westchester  County,  New  York. 

Nature  and  Probable  Consequences — 
On  December  28. 1984  with  the  reactor 
critical,  operators  attempted  to  top  oH 
the  emergency  core  cooling  system 
(ECCS)  accumulator  tanks  by  running 
safety  injection  (SI)  pump  #23.  The 
pump  developed  a  discharge  head  of' 
1100  psig,  but  then  dropped  to  about  700 
psig  (which  corresponds  to  the  pressure 
in  the  accumulator  tanks).  The  pump 
was  secured  and  SI  pump  #22  was 
started  to  top  off  the  accumulator  tanks. 

After  topping  off  two  of  the  four 
accumulator  tanks,  and  while  in  the 
process  of  topping  oR  the  third,  the  #22 
pump  was  observed  to  drop  in  discharge 
pressure  from  1500  psig  to  the 
accumulator  tank  pressure  of  about  700 
psig.  This  pump  was  also  secured. 

The  piping  to  the  third  SI  pump  #21 
precluded  its  use  to  top  off  the 
accumulator;  however,  an  attempt  was 
made  to  manually  turn  over  the  pump. 
This  attempt  was  unsuccessful. 
Therefore,  the  licensee  declared  all 


Fedpral  Rcgwtpr  /  Vol  SO.  No>  23&  /  Thursday.  December  12.  1^  /  Wotioes 


igAaojc 
dopdo 


Uiree  SI  pumps  inoperable.  Because  the 
reactor  was  critical  at  this  time,  the 
licensee  manually  scrammed  the  control 
rods  to  shutdown  the  reactor  and 
implemented  an  orderly  approach  to 
cold  shutdown  conditions.  At  no  time 
during  the  event  were  the  SI  pumps 
required  to  perform  their  safety  function. 
However,  with  all  three  SI  pumps 
inoperable  for  a  period  of  up  to  nine 
days  (one  day  with  the  reactor  critical), 
the  automatic  capability  to  deal  with  a 
design  basis  accident  (i.e.,  steam  line 
break)  was  signiHcantly  degraded. 
As  discussed  further  below, 

.investigation  showed  that  SI  pumps  #22 
and  #23  were  degraded  due  to  partial 

.  blockage  of  their  suction  path  by 
aoIidiHed  boric  acid,  together  with  gas 
entrapment  causing  the  pumps  to  bind. 
For  SI  pump  #21,  total  blockage  of  its 
suction  line  occurred  due  to  solidilied 
boric  acid.  ;  h-- 

The  licensee  has  commissioned  "'■'■■ 
Westinghouse  to  perform  analysis  to  -  ' 

•  determine  the  feasibility  of  either 
removing  the  BIT  or  reducing  the  boric 

-acid  concentration  of  the  BIT. 

Background  Information  .  ^  ■,  . 

The  three  "intermediate"  head  SI  ' 
pumps  are  part  of  the  plant's  ECCS.  The 
pumps  have  a  nominal  1700  psig 
discharge  pressure.  There  is  no  installed 

'  ECCS  capability  at  full  system  pressure. 

Boron  injection  tanks  (BITs)  Were 
installed  in  Westinghouse  plants  a»Jii^''--- 
measure  to  ensure  that  sufficient  .      • : -. 

.  negative  reactivity  would  be  inserted.*/'  :' 
during  a  steam  line  break  event  to 
compensate  (or  the  positive  reactivity  - 
addition  resulting  from  the  rapid      '  '"^'■y" 
cooldown.  This  ensures -complete  •-•'•■ 
reactor  shutdown  and  thus,  minimises 
the  potential  for  fuel  failures.  The  BITs 

.  contain  a  high  concentration  (20,000  ppm 
boron)  of  boric  acid.  Upon  receipt  of  a 
safety  features  actuation,  the  SI  pumps 
sweep  the  contents  of  the  BIT  into  the 
reactor  coolant  system.  Before  the  BIT  is 
emptied,  the  suction  of  the  pumps 
switches,  automatically  to  the  refueling 
water  storage  tank  (RWST)  which 
contains  bori^  acid  with  a  concentration 
of  2,000 ppm  boron.  t. 

The  Indian  Point  Unit  2  plant  is 
unusual  in  that  the  BIT  discharge  line  is 
aligned  to  the  suction  of  the  SI  pumps. 
Nitrogen  overpressure  in  the  BFT 
provides  the  motive  forcp  to  inject  its 
contents  into  the  SI  pfimps  suction 
header  in  advance  of  the  RWST 
contents  when  the  isolation  valves  are 
signaled  to  open.  In  the  usual 
Westinghouse-designed  plant  however, 
the  BIT  is  located  on  the  discharge  side 
of  high  head  charging  pumps;  in  this 
case,  during  the  initial  stages  of  safety 
injection,  the  charging  pumps  take 


suction  from  the  JHWST  and  discharges 
through  the  BIT,  sweeping  the  letter's 
contents  intb  the  reactor  cookuat  system. 
In  this  case,  the  hi^y  concentrated 
boric  acid  from  the  BTT  does  not  ftow 
through  pumps  as  it  does  in  Indian  Point 
Unit  2. 

Ifvhi^ly  concentrated  solutions,  boric 
acid  will  precipitate  and  solidify  if  the 
solution  is  not  heated.  The  MT  in  Indian 
Point  Unit  2  utilizes  electric  tank  heaters 
and  liiw  heat  tracing  to  keep  the 
temperature  of  the  boric  acid  above  the 
solubility  limit;  however,  the  SI  pumps 
are  not  heat  traced. 

Cmise  or  Causes— The  cause  is 
attributeid  to  boric  acid  precipitating 
from  a  hi^ly  concentrated  solution, 
solidifying  and  preventing  suction  flow. 
In  addition,  a  gas  caused  the  SI  pumps 
to  bind.  There  was  totaV  blockage  of 
pump  #2^  by  solidified  boric  add  and 
partial  blockage  of  tfie  #22  and  #23 
pumps.  Whfle  venting  the  pumps,  only 
gas  was  emitted  frt>m  pump  #21,  only 
water  flowed  from  pump  #23,  and  both 
zas  and  water  were  vented  frt>m  pump 


The  source  of  tiie  boric  acid  is  . 
believed  to  be  the  BIT.  The  Bit  Was 
leaking  past  closure  valves  1B22A  and 
1822B  which  isolate  the  BIT  from  the  SI 
pump  suction.  The  BIT  solution 
apparently  precipitated  and  solidified 
because  the  SI  pumps  ace  not  heat 
traced. 

Inoompleti?  flushing  of  the  SI  pumps 
following  SI  actuation  could  also  result 
■in  the  BIT  contents  reaching  the  SI 
pumps.  On  December  19. 1984.  the  SI 
pumps  operated  during  the  plant  trip. 
The  contents  of  the  BIT  discharged  into 
.  the  SI  lines,  but  did  not  inject  into  the 
reactor  coolant  system  because  the 
reactor  coolant  system  did  not 
depressurize  below  the  discharge  head 
of  the  SI  pumps. 

Following  the  trip,  the  SI  pumps  were 
flushed  in  accordance  with  plant 
Procedure  E-4,  "Recovery  From  a 
Spurious  Safety  Injection";  however,  the 
procedure  did  not  refer  to  SOP  10.11. 
"Filling.  Draining.  Flushing  SI  system,"  a 
procedure  that  more  clearly  defines  the 
SI  pump  flushing  and  BfT  filling  metods. 

While  venting  SI  pump  #21.  the 
licensee  took  a  gas  sample  for  analysis 
and  found  that  the  mc^or  constituent 
was  nitrogen  (97%).  There  are  several 
potential  sources  for  nitrogen  gas,  Le., 
(1)  the  isolation  valve  seal  water  system 
(IVSWS),  which  injects  nitrogen 
between  some  SI  valves  in  order  to  seal 
them  to  provide  improved  containment 
isolation  following  an  accident,  (2)  the 
nitrogen  cover  gas  in  the  ECCS 
accumulators,  and  (3)  the  nitrogen  cover 
gas  in  the  BIT. 


The  licensee  initially  believed  that  the 
most  likely  source  of  the  gas  in  the 
pumps  was  from  the  nitrogen  cover  in 
the  BIT.  The  licensee  commissioned 
their  consultant  at  Lehigh  University 
[which  has  a  scale  model  of  the 
licensee's  SI  system)  to  perform 
theoretical  and  experimental  analyses  to 
determine  the  feasibility  of  the  BIT 
being  the  source  of  the  gas  in  the  pompt^ 
The  consultant  concluded  that  ttie  BIT 
was  not  likely  to  be  the  source  of  the 
gas;  therefore,  the  licenses  is  continuing 
its  investigations.  ' 

Actions  Taken  To  Prevent  Recurrence 

Licensee— The  BIT  discharge  line 
boric  acid  concentration  is  being 
monitored  on  a  daily  basis  and  is 
flushed  upon  detection  of  increasing 
boric  acid.  The  SI  pumps  are  vented 
daily  and  monitored  for  gas.  The 
emergency  procedure  for  recovery  fitmi 
a  spurious  safefy  infection  has  been 
clarified  to  provide  for  adequate 
flushing  of -die  BIT  discharge  line.  The 
rVSWS  nitrogen  header  to  the  SI  system 
has  been  isolated.  The  licensee  is  also 
preparing  a  Technical  ^>ecification 
Amendment  request  to  allow  removal  of 
the  BIT  (see  Editor's  Note  below). 

NRC— The  NRC  monitored  the 
licensee's  response  to  this  event  and 
confirmed  completion  of  the  corrective 
and  preventive  actions  taken  as 
described  above.  The  NRC  performed  an 
inspection  of  the  circumstances 
associated  with  the  event  The  results 
are  contained  in  the  NRC  Inspection 
Report  50-247/84-33  dated  Fejbruary  14. 
1985. 

Editd^s  Note 

Over  the  past  severi  years,  the 
analysis  methods  for  calculating  the 
consequences  of  steam  line  breaks  have 
improved.  These  revised  calculations 
demonstrate  that  the  negative  reactivify 
that  must  be  added  to  meet  current 
requirements  is  lower  than  originaUy 
thought  Consequently,  the  need  for 
highly  concentrated  boron  injection  may 
be  reduced  or  eliminated. .  .., 

Because  of  various  operatioBal 
problems  and  possible  safefy  risks 
associated  with  the  high  boron 
concentrations  in  the  BTTs,  and  the 
improved  calculations,  many  licensees 
with  Westin^ouse  plants  heve 
requested  that  they  be  allowed  to  either 
physically  remove  the  BIT  from  the 
safety  injection  piping,  or  at  least  reduce 
boron  concentrations  in  the  tank  to  the 
levels  safely  used  in  other  sections  of 
the  safefy  injection  piping  and  RWST 
(e.g.,  to  2,000  ppm).  To  support  their 
requests,  licensees  have  submitted  new 
analyses  of  the  steam  line  break  event 


l! 
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that  deoKUMtratejd  tbe  regulatory  criteria 
(i.e^  10  CFR  Part  aoo  guidelines  dose 
values)  were  met 

The  NRC  staff  has  reviewed  these 
analyses  and  ha^  approved  these 
requests.  Tbe  pla|its  whidi  have 
received  approvajl  for  removal  of  the 
BIT,  or  changes  t«  Technical 
Specification  reqliirements  on  boron 
concentratioo  in  jhe  BIT.  include: 
Turkey  Point  Uniis  3  and  4.  Surry  Units 
1  and  2,  Beaver  Valley  Unit  1,  McGuire 
Unit  1  (Unit  2  wai  Ucensed  widiout  a 
BIT).  Catawba  U^its  1  and  2.  Callaway 
Unit  1,  Fariey  Units  1  and  2,  Trojan. 
South  Texas  and  Harris  (the  latter  two 
plants  are  presenuy  under  licensing 
review).  J 

In  addition  to  tie  above  licensing 
action,  the  NRC  Office  of  Nuclear 
Reactor  Regulati<n  is  currently  working 
on  two  initiatives  which  address  the  BIT 
issue  generically.  A  generic  letter  to  the 
appropriate  licensees  is  being  prepared 
which  informs  thorn  of  staff  approval  of 
the  improved  steam  line  break  analysis 
methods  and  encourages  them  to 
reevaluate  the  neSd  for  maintaining  high 
concentrations  of  boron  in  the  BIT.  In 
addition  to  this,  a  study  has  been 
initiated  to  detenvine  whether  or  not  a 
stronger  position  #n  the  BIT  removal 
issue  is  apprporiaje:  ie.,  whether  higher 
boron  concentratihns  in  the  BIT  should 
be  prohibited  rather  than  simply 
discouraged.  This  ktudy  will  also  be 
used  to  identify  the  schedule  and  the 
appropriate  level  of  resources  to  be 
allocated  for  resolbtion  of  this  issue. 


Significant  Deficiencies  in  Reactor 
Operator  Training  and  Material  False 
Statements 

Example  IJ).3  o j  the  abnormal 
occurrence  criteria  notes  that  serious 
deficiencies  in  maiiagement  or 
procedural  controk  in  major  areas  can 
be  considered  in  apnormal  occurrence. 
In  addition,  one  ofl  the  general  criteria 
notes  that  major  deficiencies  in  use  of. 
or  management  controls  for  Ucensed 
facilities  can  be  c(  nsidered  an  abnormal 
occurrence. 

Date  and  Place-  -By  letter  of  June  3. 
1985,  the  NRC  issu  ed  to  Mississippi 
Power  and  Light  C  ampany  (MP&L). 
licensee  of  the  Gra  nd  Gulf  facility,  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil]  Penalties  for 
identified  deficiencies  in  the  reactor 
operator  training  fMgram  and  for 
making  material  fa  Ise  statements  to  the 
NRC  AppUcationa  for  reactor  operator 
licenses  containing  apparently  false 
information  were  Submitted  to  the  NRC 


in  September  198lJ  March  1982.  and  May 
1982.  The  Grand  G  iilf  plant  utilizes  a 


General  Electric-designed  boihng  water 
reactor  and  is  located  in  Claiborne 
Cotmty,  KfississippL 

Nature  and  Probable  Consequence — 
The  June  3, 1985  NRC  letter  identified 
serious  failures  to  comply  with  NRC 
regulatory  requirements  at  Grand  Gulf. 
Most  of  the  violations  pertained  to  the 
reactor  operator  (RO)  and  senior  reactor 
operator  (SRO)  training  program, 
including:  (1)  Inadequate  procedures, 
instructions,  and  procedural  controls;  (2) 
training  certifications  which  contained 
material  false  statements;  aiul  (3)  failure 
to  correct  false  submittals  once  the 
licensee  became  aware  of  them.  The 
violations,  classified  as  high  as  Severity 
Level  L  were  documented  by  special 
inspections  by  the  Region  II  Office  and 
by  investigations  by  the  NRC  Office  of 
Investigations. 

Discrepancies  in  documentation  of 
operator  training  were  identified  during 
a  special  training  assessment  conducted 
in  February  1983  and  a  special  safety 
inspection  conducted  by  the  Region  II 
Office  during  August  and  September 
1983.  The  Region  II  staff  evaluated  these 
inspections  and  concluded  that  these 
discrepancies  were  not  limited  to 
documentation  errors.  At  Region  II's 
request,  the  Office  of  Investigations 
conducted  investigations  during  the 
period  of  October  18. 1983  through  May 
9, 1984.  The  investigations  included  a 
revew  of  the  circumstances  surrounding 
the  submittal  of  false  and  undocumented 
information  on  operator  license 
applications.  As  a  result  of  these 
inspections  and  the  investigation  efforts, 
significant  failures  to  comply  with  NRC 
regulatory  requirements  were  identified. 

The  inspection  and  investigation 
findings  demonstrate  that  the  program 
for  training  ROs  and  SROs  at  the  Grand 
Gulf  facility  had  not  been  established  in 
accordance  with  commitments  made  in 
the  Final  Safety  Analysis  Report  (FSAR) 
and  as  required  by  NRC  regulations.  The 
investigation  also  determined  that  46 
applications  for  SRO  and  RO  licenses, 
containing  certification  by  MP&L  that 
each  individual  applicant  had  completed 
required  training  or  courses  of 
instruction,  contained  material  false 
statements.  The  information  provided 
was  false  in  that  the  amount  of  trainmg 
actually  completed  was  less  than  that 
described  in  the  operator  license 
applications.  The  information  was 
material  because  had  the  complete  and 
accurate  information  been  known  to  the 
NRC.  the  applicants  would  not  have 
been  permitted  to  participate  in  the  NRC 
Ucensing  examination  and. 
consequently,  would  not  have  received 
licenses.  In  addition,  even  after  MP&L 
officials  became  aware  in  1982  that  false 
information  had  been  submitted,  they 


failed  to  notify  the  NRC  or  to  correct  the 
submittals.  This  constitutes  a  separate 
material  false  statement  by  omission. 

Item  lin  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
addresses  the  training  program 
inadequacies.  In  the  case,  MP&L  had  not 
established  an  effective  program  for 
assuring  commitments  made  in  the 
FSAR  were  implemented  in  the  operator 
license  training  program.  Specifically. 
MP&L  delegated  control  of  the  training 
program  to  a  contractor  and  did  not 
exercise  adequate  oversight  of  training 
activities.  This  contributed  directly  to 
the  failure  to  meet  the  commitment  for 
comprehensive  and  adequate  training  of 
operator  license  candidates. 

Items  2  and  3  of  the  Notice  concern 
the  material  false  statements.  The  NRC 
requires  extrarodinary  care  be  taken  to 
assure  information  provided  in 
applications  is  complete  and  acciu-ate. 
MP&L  did  not  adequately  verify  the 
information  prior  to  its  submittal  to  the 
NRC.  vigorously  implement  a  program  to 
identify  and  document  the  false 
information  after  being  informed  of  its 
existence  by  a  licensee  employee,  or 
inform  the  NRC  that  false  information 
had  been  submitted  once  it  became 
aware  that  the  submittals  contained 
false  information. 

Item  4  of  the  Notice  addresses  a 
procedural  violation  involving  failure  of 
a  mechanical  maintenance  supervisor  to 
correctly  complete  a  practical  factors 
book  for  a  mechanic  The  cause  of  this 
violation  was  that  inadequate 
instructions  on  how  to  accomplish  the 
tasks  were  provided  to  supervisors 
responsible  for  following  Uie 
procedures. 

Item  3  of  the  Notice  was  characterized 
as  a  Severity  Level  I  violation  because  it 
was  a  knowing  failure  to  correct 
previously  submitted  false  information. 
Items  1  and  2  of  the  Notice  were 
classified  as  Severity  Level  II.  and  Item 
4  was  classified  as  Severity  Level  IV. 

Had  these  problems  gone  undetected, 
the  probable  consequences  are  that  the 
plant  would  have  continued  operation 
with  operators  not  fully  tranined  to 
accomplish  their  jobs.  These  were 
serious  violations  and  positive 
corrective  actions  were  not  taken  until 
the  NRC  became  involved.  The 
violations  occurred  in  careless  disregard 
for  NRC  requirements. 

Cause  or  Causes — The  cause  of  these 
occurrences  was  failure  to  exercise 
management  control.  The  licensee 
management  gave  low  priority  to  the 
reactor  operator  training  program,  and 
relied  heavily  on  unmonitored 
contractors  to  train  and  certify 
completion  of  training. 
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Actions  Taken  to  Prevent  Reciirrence 
Licensee— As  a  result  of  ike  1983 
management  meetings  (described 
below)  held  at  the  Region  II  Office, 
MP&L  committed  to  conduct  a  review  of 
the  previous  training  of  all  licensed 
operators,  shift  teehnical  advisors,^  and 
on-shift  operations  advisors.  Certain 
operators  were  removed  from  licensed 
duties  until  they  could  be  retrained  and 
retested.  These  commitments  were 
confirmed  by  a  letter  dated  December  5, 
1983. 

As  a  result  of  these  commitments, 
MP4L  examined  each  operator  on  each 
of  68  systems  listed  on  the  Grand  Gulf 
licensed  operator  qualificatian  card. 
These  examinations  were  monitored  by 
MP&L  management,  representatives  of 
two  other  utilities,  the  Nuclear  Steam 
Supply  System  vendor  (General 
Electric),  and  the  NRG:  At  the 
completion  of  this  examination  process, 
the  records  of  the  operators  were 
reviewed  by  a  Grand  Gulf  recertification 
board  consisting  of  plant  management. 
The  board  examined  operator  training 
records,  the  results  of  Ae  examinations, 
and  conducted  additional  oral 
examinations  as  necessary.  Out  of  27 
individuals  examined  by  the  board,  one 
was  found  to  be  unqualified  and  three 
needed  training. 

Region  II  conducted  licensed  operator 
recertification  and  walk  through 
examinations  in  February  1984  after 
each  licensed  operator  had  undergone 
the  MP&L  examinations.  The  results  of 
the  independent  NRC  recertification 
examination  were  that  23  of  the  26 
operators  passed.  The  three  who  failed 
have  been  removed  from  licensed 
duties.  Management  was  responsive  and 
aggressively  sought  improvements  to 
plant  training  programs.  A  change  of 
management  personnel  in  the  plant 
training  staff  improved  the  overall 
tranining  program  administration.  This 
reorganization  resulted  in  better 
documentation  of  training,  clearer 
standards  of  acceptable  performance  for 
both  students  andb-aining  stafil  and 
improved  adherence  to  regulations, 
procedures  and  commitments. 

The  consolidation  of  the  entire 
training  organization  into  the  new 
training  facility  has  also  improved  the 
quality  of  traiaing.  These  actions 
provide  reaaonable  assurance  that 
operators  presently  at  the  controls  of  the 
facility  have  met  NHC  requirments  for 
training; 

NRC — ^As  previously  mentioned,  the 
discrepancies  in  documentation  of 
operator  training  were  identified  during 
a  special  training  assessment  conducted 
in  February  1983  aod  a  special  safety 
inspection  conducted  \>y  the  NRC 
Region  U  Office  during  August  and 


September  1983.  InvestigatioiM 
regarding  submittal  of  false  and 
undocumented  information  on  operator 
license  applications  were  made  by  the 
NRC  Office  of  Investigations  during  the 
period  of  October  18, 1983  through  May 
9,1984. 

Management  meetings  to  discuss  the 
NRC  Region  U  Office  findings  were  held 
in  the  Region  II  Office  on  September  23, 
October  12,  November  11  and  1«,  1983. 
On  June  3, 1985,  the  NRC  issued  the 
previously  mentioDed  Notice  of 
Violation  and  Proposed  bnposition  of 
Civil  Penalties  in  the  amount  of  SSOaOOO. 
The  licensee  responded  on  September 
12, 1985.  The  NRC  is  reviewing  die 
licensee's  response  to  assure  diat  all  of 
the  issues  are  satisfactorily  resolved. 
***** 

Loss  of  Main  and  Aaxiiiary  Feedwater 
SystBois 

One  of  the  general  abnonhaT 
occurrence  criteria  notes  that  a  major 
degradation  of  essential  safety-related 
equipment  can  be  considered  an 
abnormal  occurrence.  In  addition. 
Example  rD.3  of  the  criteria  notes  that 
serious  deficiencies  in  management  or 
procedural  controls  in  majpi  areas  can 
be  considered  an  abnormal  occurrence. 

Date  and  Place—Oa  June  9, 1985,  the 
Davis-Besse  Nuclear  Power  Plant 
experienced  a  complete  loss  of  main  and 
auxiliary  feedwater  for  about  12  minutes 
during  an  event  involving  an  automatic 
shutdown  from  operation  at  90%  power. 
Davis-Besse  utilizes  a  Babcock  & 
Wilcox — designed  pressurized  water 
reactor.  The  plant  is  operated  by  Toledo 
Edison  Company  (the  licensee)  and  is 
located  in  Ottawa  County,  Ohio. 

The  event  involved  several  equipment 
malfunctions  and  extensive  operator 
actions,  including  operator  actions 
outside  the  control  room. 

Nature  and  Probable  Consequences — 
Early  in  the  morning  on  June  9, 1985,  the 
plant  was  operating  at  90%  power  with 
the  No.  1  main  feedwater  pump  (MFP) 
operating  in  in  automatic  and  the  No.  2 
MFP  in  manual  control.  This 
configuration  was  established  to  limit 
the  susceptibility  of  tbe  No.  2  MFP  to 
automatic  control  problems  which  had 
affected  the  operation  of  both-NffPs 
since  April  1965.  (At  the  time  of  the 
event,  troubleshooting  had  neither 
idieatified  the  root  cause  of.  nor  resolved 
the  root  cause  of  the  ptoblaaa.)  The 
plant's  integrated  controi  system  (ICS) 
and  associated  instmraentatien  were 
automatically  monitoring- and 
controlling  ^  tbemtohydranlic  balance 
between  the  reactor  coolant  system  and 
the  secondacy  coolant  aystmn 


At  1:35  a.m.,  a  control  system  failure 
caused  the  No.  1  MFP  to  trip  on 
overspeed.  Since  the  No.  2  MFP  was  in 
manual  control  it  did  not  respond  to  the 
ICS  demand  to  automatically  increase 
feedwater  flow.  The  control  room 
operators  thus  manually  increased  the 
No.  2  MFP  speed  (to  increase  feedwater 
flow).  Meanwhile,  the  ICS  attempted 
automatically  to  nm  back  rector/ turbine 
power  by  inserting  control  rods. 
However,  these  actions  were  insufficient 
to  prevent  the  reactor  coolant  pressure 
from  rising  excessively.  At  about  80% 
reactor  power,  the  pressure  reached  the 
high  pressure  reactor  trip  set  point  of 
2,300  psig  (normal  operating  pressure  is 
2,150  psig).  The  reactor  trip  (which 
occurred  30  seconds  after  thus  trip  of  the 
No.  1  MFP)  automaticaliy  tripped  the 
turbine.  As  part  of  the  normai  reactor 
trip  procedure,  the  operator  isolated  the 
reacix»  coolant  system  (RCS)  letdo«ra 
and  started  a  second  RCS  makeup  pump 
in  anticipation  of  the  pressurizer 
inventory  decreasing  as  a  result  of  the 
reactor  trip. 

The  MFPs  at  Davis^esse  are  turbine 
driven  by  steam  taken  from  downstream 
of  the  main  stream  isolation  valves 
(NSIVs).  As  long  as  the  MSIVs  remain 
open  and  the  stemn  generators  are 
producing  sufficient  steam  to  drive  the 
MFPs  to  generate  a  discharge  pressure 
greater  than  steam  generator  pressure, 
the  MFPs  can  provide  feedwater  to  the 
steam  generators. 

However,  one  second  after  reactor/ 
turbine  trip,  the  steam  and  feedwater 
rupture  control  system  (SFRCS) 
activated  due  to  a  spurious  low  steam 
generator  water  level  signal.  The  signal 
was  spurious  since  the  actual  steam 
generator  level  was  not  low  at  the  time. 
A  partial  actuation  of  the  SFRCS 
occurred  which  closed  both  MSTVs  (both 
were  closed  within  six  seconds  after  the 
SFRCS  actuation),  isolating  the  main 
steam  supply  from  the  MFPs.  Three 
seconds  after  the  partial  actuatiera,  th« 
SFRCS  automatically  reset  However,. 
the  MSIVs  remained  closed.  At  this 
time,  the  water  level  in  the  steam 
generators  was  a  normal  post-trip  levri 
of  35  inches.  About  four  minutes  later; 
the  Nbu  2  \SV  discharge  pressure 
dropped  below  die  steam  genenator 
pressure  which  tsrminatsd  main 
feedwater  flow. 

After  the  MSIVs  closed,  steam 
pressure  in  the  steam  generators 
increased  until  the  main  steam  valv«» 
lifted  to  relieve  the  pressure.  Witli««f 
feedwater.  as  in  this  event  the  eac*^ 
through  steam  generators  (OTSGs)  in- 
Babcock  &  Wilcox-designed  plants  can 
boil  dry  in  as  little  as  three  minutes; 
therefore,  it  is  vital  to  restore  some 
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1  two  turbine  driven 
jtive  force  provided 
the  main  steam 
itream  of  the 
ren  with  the  MSIVs 
ive  force  for  these 

is  being 
?s.  About  5V^ 


feedwater  quickly  tq  avoid  loss  of  this 
heat  transfer  path  from  the  primary 
system  to  the  secondary  system.  Even 
though  the  reactor  Was  shut  down,  heat 
continues  to  be  genek^ted  by  the 
radioactive  decay  of  the  Bssion  products 
in  the  fuel.  The  SFRCS  will 
automatically  actuate  the  auxiliary 
feedwater  system  (AFWS]  when  the 
steam  generator  levu  decreases  to  a  low 
water  level  (28.5  incf  es)  to  maintain  the 
heat  transfer  to  the  i 

The  AFWS  utilize^ 
pumps  with  their  i 
by  steam  taken  fror 
system  at  a  point  u( 
MSrVs.  Therefore, 
dosed,  there  is  a  mc 
pumps  as  long  as  i 
generated  in  die  < 

minutes  after  reactot  trip,  the  water 
level  in  OTSG  No.  1  ^ached  the  low 
level  setpoint  of  28.5|in.  which  actuated 
channel  No.  1  of  the  BFRCS.  This  started 
AFW  pump  No.  1  an^  initiated 
alignment  of  it  to  01|SG  No.  1.  Before 
this  automatic  actuation,  however,  an 
operator  who  realized  an  automatic 
actuation  was  imminent  (due  to  the 
decreasing  water  leviels  in  the  OTSGs) 
went  to  the  back  panel  to  manually  trip 
the  SFRCS.  The  opei^tor  had  been 
trained  to  manually  trip  certain  systems 
which  he  felt  were  giing  to  trip 
automatically.  For  example,  tripping  the 
SFRCS  early  could  conserve  steam 
generator  water  inventory. 

Thus,  four  seconds  after  the  automatic 
initiation  of  SFRCS  started  aligning 
AFW  pump  No.  1.  th^  operator  manually 
tripped  the  SFRCS.  However,  he 
inadvertently  pushe4  the  wrong  two 
buttons  (i.e.  actuating  the  SFRCS  on  low 
OTSG  pressure  rathw  than  on  low 
OTSG  water  level).  This  signalled  the 
SFRCS  that  both  OTSGs  had 
experienced  a  stean4ine  break  and  the 
system  responded.  a$  designed,  to  close 
the  isolation  valves  between  each  OTSG 
and  its  associated  AfW  train. 
Therefore,  even  thoi^  the  AFWS  was 
started  and  aligned  tb  provide 
emergency  feedwatef,  both  OTSGs  were 
isolated  from  all  auxiliary  feedwater. 
Within  less  than  a  minute  after  the 
operator  pushed  the  fvrong  buttons,  both 
AFW  pumps  tripped  ion  overspeed  (a 
commonmode  failure  of  the  AFWS). 

The  control  room  operator  quickly 
determined  that  the  valves  in  the  AFWS 
were  improperly  aligned  He  reset  the 
SFRCS  actuation  on  jow  pressure  and 
retripped  it  on  low  lavel.  This  action 
commanded  the  SFR  ::S  to  realign  itself 
such  that  each  AFW  pump  would 
deliver  flow  to  its  as  (ociated  OTSG. 
This  action  should  a  so  have 
automatically  openei  1  the  AFWS 
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isolation  valves.  However,  these  valves 
did  not  open  (common  mode  failure  of 
the  AFWS).  Backup  manual  attempts  to 
open  them  from  the  control  room  were 
also  unsuccessful. 

Operators  were  sent  to  locally  start 
the  AFW  pumps  and  to  open  the  AFWS 
isolation  valves.  The  assistant  shift 
supervisor  made  the  decision  to  place 
the  startup  feedwater  pump  (SUFP)  in 
service  to  supply  feedwater  to  the 
OTSGs. 

The  SUFP  is  part  of  the  main 
feedwater  system,  but  is  isolated  from 
the  system  during  power  operations.  The 
pump  is  motor  driven  and  therefore  is 
not  dependent  upon  steam  for  its  motive 
force.  The  SUFP  is  normally  ased  during 
plant  startup.  When  the  plant  is  in  Mode 
3  (hot  standby),  the  SUFP  maintains 
OTSG  water  level.  When  reactor  power 
reaches  about  1%,  a  main  feedwater 
pump  is  placed  in  service  and  the  SUFP 
is  shut  down.  Per  a  commitment  to  the 
NRC  the  SUFP  is  then  isolated  by 
locally  closing  four  manual  valves  and 
removing  the  fuses  from  the  motor 
control  circuit.  The  non-safety-related 
SUFP  does  not  meet  high  energy  line 
break  design  requirements  and  under 
postulated  conditions  its  failure  could 
affect  the  performance  of  the  safety- 
related  AFWS. 

While  the  assistant  shift  supervisor 
was  making  the  SUFP  operational, 
operators  were  opening  the  AFWS 
isolation  valves  to  make  the  AFW 
system  operational  and  were  working  to 
open  the  pumps'  trip  throttle  valves  so 
that  steam  could  enter  the  pumps' 
turbines.  They  experienced  some 
difHculties  with  the  latter  eH^orts. 

Meanwhile,  the  OTSGs  continued  to 
boil  dry.  Pressure  and  temperature  in 
the  reactor  coolant  system  continued  to 
rise  due  to  insufRcient  heat  transfer  to 
the  OTSGs.  Abut  13  minutes  after 
reactor  trip,  RCS  pressure  reached  the 
setpoint  (2,425  psig)  of  the  pressurizer 
pilot  operated  relief  valve  (PORV). 
During  about  the  next  two  minutes,  the 
PORV  opened  three  times,  relieving 
pressurizer  pressure  to  the  quench  tank. 
After  the  third  opening,  the  PORV  failed 
to  close.  A  rapid  RCS  depressurization 
occurred.  The  reactor  operator  noticed 
the  depressurization  but  did  not 
attribute  it  to  the  PORV.  Nevertheless, 
he  closed  the  PORV  block  valve  and 
took  other  actions  as  precautionary 
measures.  Two  minutes  later,  he  opened 
the  block  valve  to  ensure  the  PORV  was 
available.  Fortunately,  the  PORV  valve 
had  closed  by  itself  while  the  block 
valve  was  closed. 

Plant  emergency  procedures  stipulate 
that  when  both  OTSGs  are  "dry",  make- 
up/high pressure  injection  (MU/HPI) 


cooling  (known  as  "feed-and-bleed") 
must  be  initiated  for  decay  heat 
removal.  An  OTSG  is  considered  "dry" 
when  its  pressure  falls  below  960  psig 
and  is  decreasing,  or  when  its  water 
level  is  below  eight  inches  on  the  startup 
range  instrumentation.  Due  to 
inadequate  and  inoperable 
instrumentation,  the  operators  may  not 
have  recognized  that  at  about  1:47  a.m.. 
both  OTSGs  were  dry.  The  shift 
supervisor  was  aware  of  the  reactor 
core  status  and  that  MU/HPI  cooling 
may  be  necessary.  Even  though  other 
personnel  recommended  that  MU/HPI 
be  initiated  [based  on  the  elevated 
primary  coolant  temperature  of  591  'F 
(normal  post-trip  temperature  is  about 
550  *F),  and  delays  in  initiating 
feedwater  flow],  the  shift  supervisor 
decided  to  wait  and  see  if  feedwater 
became  available  within  a  short  time. 
He  was  concerned  that  MU/HPI  cooling 
would  complicate  matters  further  by 
creating  an  adverse  environment  in  the 
containment. 

At  about  16  minutes  after  the  reactor 
trip,  the  SUFP  started  to  provide 
feedwater,  nearly  all  of  it  directed  to  the 
No.  1  OTSG.  The  No.  1  OTSG  pressure 
increased  sharply  and  its  water  level 
slowly  increased.  At  about  two  minutes 
and  four  minutes  later,  AFW  train  Nos.  2 
and  1  respectively  became  available  and 
produced  significant  feedwater  flow  to 
their  respective  OTSGs.  However,  the 
flow  from  the  AFW  trains  (which  was 
being  controlled  locally  by  operators    ; 
manipulating  the  trip  throttle  valves  of 
the  AFW  pumps)  was  excessive  and  the 
RCS  experienced  an  overcooling 
transient.  RCS  temperature  peaked  at 
about  592  'F  (at  about  1:53  a.m.)  and 
decreased  sharply  to  540  *F  in  about  six 
minutes.  Overfilling  of  the  OTSGs 
decreased  RCS  pressure  towards  the 
setpoint  (1650  psig)  of  the  safety  features 
actuation  system.  "To  avoid  this 
actuation,  the  operators  aligned  a 
portion  of  the  emergency  core  cooling 
system  to  the  primary  system  to  inject 
borated  water  to  raise  RCS  pressure. 
However,  by  the  time  injection  took 
place,  RCS  pressure  increased  so  only 
about  50  gallons  of  borated  water  was  ■ 
actually  injected. 

At  about  1:58  a.m..  the  No.  1  AFW 
pump  suction  transferred  spuriously 
from  the  condensate  storage  tank  (CST) 
to  the  service  water  system.  The 
operator  manually  realigned  the  suction 
back  to  the  CST.  This  malfunction  was 
not  significant  in  regard  to  event 
recovery,  but  the  problem  had  occurred 
previous  to  this  event  and  had  not  been 
corrected.  Other  malfunctions  which 
occurred  during  the  event  (and  had 
occurred  previously  and  had  not  been 
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properly  repaimd}  included  loss  ef  a 
source  naofe  nuctear  instrumcat  after 
react*!  tcift  (the  ather  channel  was 
already  ioopecable  before  Uk  trip),  aad 
tripping  of  control  room  ventitadoD. 
system  into  ita  emergency  reciscuiation 
mode.  Both  channels  of  the  safety 
parameter  display  system  were 
inoperalile  prioc  to,  aad  tfarou^eul  the 
event. 

By  2:04  ajDir  plant  conditiona  were 
essentially  stable  which  terminated  the 
event  Th^  wa&  about  30.  minutes,  and 
twelve  equipment  mal&iactiaas 
(inchidlng  multiple  common  mode 
failures],  after  the  event  began. 

A  total  loss  of  feedwater  is  considered 
a  significant  event  Unless  prompt  and 
effective  recovery  actions  are  taken, 
severe  consequences  could  occur  {j».g^ 
fuel  damage,  break  of  primary  system, 
significant  release  of  radioactivity).  For 
this  event  compensatory  actions  were 
complicated  due  to  many  equipment 
raalfiinctitjns  and  various  operator 
errors.  Nevertheliess,  the  operators  were 
successful  in  bringing  the  plant  to  a 
stable  shutdown  and  in  preventing  any 
abnormal  releases  of  radioactivity  and 
any  major  damage  to  the  plant. 

Cause  or  Causes'— As  dbscribed  in 
more  detail'  above,  the  event  was 
initiated,  and  recovery  actions  made 
complex,  by  nreltiple  equipment 
malftinctions  (including  severaf 
common-mode  failures)  and  a  number  of 
pers€mnel  errors.  TTie  root  causes  of  the 
various  malfunctions  and  other 
problems  associated  with  the  event  are 
under  extensive  study. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  has 
undertaken  an  extensive  study 
(including  testing  programs)  of  the 
multiple  foilures  associated  with  the 
event  ta  determine  saot  causes  and  to 
take  effective  corrective  actions  to 
minimize  recurrence.  While  some 
tentative  conclusions  have  been  made, 
they  may  be  modified  as  the  ongoing 
studies  continue. 

The  licensee  is  keeping  the  NRC 
aware  of  the  results  of  their  studies  and 
testing  programs.  Results  of  the 
licensee's  actions  taken  as  of  ]uly  9, 
1985,  are  contained  in  their  Licensee 
Event  Report  (LER)  No.  346/85-13.  In 
addition  to  determining  the  root  causes 
ofthe  equipment  malfunctions  and  the 
appropriate  corrective  actions  required, 
other  issues  (e.g.,  operational, 
management,  procedural  deHcieneies; 
equipment  design,  testing,  maintenance 
deficiencies;  etc.)  may  requise  extensive 
licensee  efforts. 

In  response  to  an  August  14. 1985  NRC 
letter  to  the  licensee  discussed  below, 
on  September  10, 1985,  the  licensee 


submitted  a  course  af  actiair  ta  addtsaa 
numerous  areas  of  coacar»  identified  by 
the  NRC 

A/RC— Upoft  being  netifiad  ef  the 
event,  the  NRC  Resident  InspeGtors  tor 
the  plant  orived  shortly  thcceater. 
They  observed  Ikenaee  actiom  ta 
assure  the  plai^  remuaad  in  a  stable 
eomhtiea  and  twgan  an  inilMi 
investigatioB  af  the  circunutancar 
associated  with  the  event  Ptssonnal 
from  the  NRC  Region  HI  Office  also 
went  t»  the  site  after  the  event  On  June 
11, 1386,  the  responsibility  for  the 
incident  investigation  was  aBsimed  by  a 
special  NRC  Incident  Investigation 
Team  described  below. 

On  June  10, 1985.  the  RegioBal 
AdniaistFater  of  the  NRC  Repon  IB 
Office  forwarded  a  Coi^nnatory  Action 
Letter  to  the  heensee  indicating,  among 
other  things,  that  the  licenace  would  not 
perform  any  additJOBA^  work  en 
equipment  that  maliuncti«>ncd  during  the 
event  antiJi  the  NRC  Incident 
Investigation  Temn  could  review  the 
licensee's  proposed  actions.  The  letter 
also  stipulated  that  the  pliant  was  net  to 
be  restarted  until  authoriaed  by  the  NRC 
Re^nn  lU  Regional  Administrater  or  \na 
designee^ 

Also  oa  June  18, 19«6.  based  on  the 
potential  safety  implieatioBa  of  the 
event  which  were  worthy  of  furliier 
study,  the  NRC  Executive  Direetor  for 
Operations  appointed  a  speekl  tSiC 
Incident  Investigation  Team  in 
conformance  with  a  NRC  stafC-proposed 
Incident  Investigation  Program.  The 
Elavis-Besse  event  was  the  first 
opportunity  for  the  NRC  ta  utihze  this 
Program.  The  Team,  composed  of  four 
technical  experts,  was  to:  (1)  Fact-find 
as  to  what  happened;  (2)  ids«£ity  the 
probable  cause  as  to  why  it  happened: 
and  (3)  make  appropriate  findkigs  and 
conclusions  to  form  the  basis  for 
possible  foUaw-on  actions. 

The  Team  began  their  investigation  at 
the  plant  site  on  June  11, 1985.  The 
equipment  which  malfunctioned  was 
quarantined. 

The  Team  collected  and  evaluated 
information  to  determine  the  sequence 
of  operator,  plant  and  equipment 
responses  during  the  event  and  the 
causes  of  equipment  malfunctions.  The 
sequence  of  these  responses  was 
determined  primarily  by  interviewing 
personnel  who  were  at  the  plant  during 
the  event  and  by  reviewing  plant  data 
for  the  period  immediately  preceding 
and  during  the  event  The  Team  also 
toured  the  plant  to  examine  the 
equipment  which  malfunctioned,  the 
equipment  that  was  key  to  mitigating  the 
transient,  and  the  control  room 
instrumentation  and  controls.  The  Team 
also  interviewed  plant  management 


persannef  and  NRC  Region  HI  personnel: 
who  aozived  at  the  site  soo»  after  tile 
plant  was  stabilized  aboat  their 
knowledge  of  tile  plant  response  »n4 
operator  actions.  By  correlating  ptant 
records  witk  personnel  statements  o» 
their  actieas  and  obsenra«ions,  the 
Tean  was  able  to  compile  •  pkrture  of 
the  event 

The  results  of  the  Team's 
investigation  are  contamedin  NURGG- 
115C.  Problems  identified  hichided 
issues  specific  to  Elavis-Besse  ut4 
several  possible  generic  issves.  bk 
additioa,  tkc  Team  made  the  mafot 
conclusion  that  the  untkriying  cause  of 
the  loss  of  main  and  auxiliary  feedwater 
eveaC  was  the  licensee's  lack  ef 
attention  to  detail  in  the  care  of  (rfanf 
equipment.  The  licensee  has  a  history  ef 
performing  troubleshooting, 
maintenance  and  testing  e^  equipment, 
and  of  evaluating  operating  experience 
related  to  equipment  in  a  soperfleial 
manner  and,  as  a  result,  the  root  eaases 
of  problems  are  not  always  found  and 
corrected.  Engineering  design  and 
analysis  effort  to  address  equipment 
problems  has  freqoently  eiti^  not  been 
utilized  or  has  not  been  effective. 
Furthermore,  operator  interviews  made 
clear  that  equipment  problems  were  not 
aggressiveiy  addressed  and  resofverf 
beyond  compliance  with  NRC  reguletory 
requirements. 

Aft  advance  copy  of  NUREG-n54 
was  sent  to  Ae  licensee  on  July  26. 1985. 
Pmvuant  to  the  provisions  of  10  CFR 
50.54(f),  the  NRC  sent  a  letter  to  the 
licensee  on  August  14, 1985,  requiring 
the  Ucensee  fe  provide  plans  and 
programs  to^  resolve  numerous  areas  of 
concern  identified  by  the  NRC.  The 
licensee  responded  on  September  16, 
1985.  The  response  is  being  reviewed  by 
the  NRC. 

The  NRC  Executive  Eiirectar  for 
Operations  has  assigned  specific  NRC 
Office  responsibilities  for  resolution  of 
the  problem  areas.  In  addition,  general 
overall  responsibilities  include:  (1)  The 
NRC  Office  of  Nuclear  Reactor 
Regulation  for  coordination  of  staff 
actions  relating  to  restart  of  the  plant, 
and  (2)  the  NRC  Region  III  Office  for 
followup  and  reporting  on  the  licensee's 
continued  troubleshooting  and 
determination  of  the  root  causes  for  the 
equipment  failures.  The  NRC  Region  Bi 
Office  also  will  perform  plant 
inspections,  as  necessary^  and 
determine  possible  enforcement  actioaa. 

The  NRC  continues  to  be  involved  ia 
the  resolution  of  this  event  and  related 
matters.  The  event  provides  an 
opportunity  for  the  NRC  to  feam  from 
experience  and  to  feed  back  the 
pertinent  lessons  into.  NRC  and  hcensee 
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activities.  The  Executive  Director  for 
Operations  has  dir^ted  NRC  program 
managers  to  condufct  an  in-depth  and 
searching  reappraisal  of  the 
effectiveness  of  theur  programs  in  light 
of  the  lessons  of  the  Davis-Besse  event 
with  the  view  of  m<  iking  the  NRC 
programs  more  effe  ctive  and  the  NRC  a 
better  regulatory  aiency.  For  example, 
what  actions  are  needed  when  a  utility 
continues  to  receive  low  overall 
performance  ratings:  what  impediments 
or  procedures  are  Relaying  decisions 
regarding  plant  upg  rades;  how  can 
effective  coirective  action  be  achieved 
when  plants  have  q  history  of 
maintenance  deHci^ncies:  and  what 
should  be  done  whin  voluntary  licensee 
improvement  programs  prove  less  than 
satisfactory?  i 

A  specific  example  of  the  above 
pertaining  to  OavisiBesse  is  that  the 
issue  of  upgrading  ifae  reliability  of 
feedwater  flow  wai  first  raised  in  1979; 
however,  at  the  time  of  the  June  9. 1985 
event,  the  issue  remained  unresolved. 

The  event  generated  considerable 
attention  by  the  Co^miission.  the  ACRS, 
the  media,  the  public  and  Congress. 
Congressman  Edw^ ).  Markey, 
Chairman,  Subcomiiittee  on  Energy 
Conservation  and  Fpwer,  Committee  on 
Energy  and  Comm^t:e.  U.S.  House  of     * 
Representatives,  raised  a  number  of 
issues  regarding  the  event  and  the 
methods  NRC  uses  to  regulate  licensees. 
A  briefing  was  given  to  Congressman 
Markey  and  his  staff.  Formal  responses 
have  beea  and  will{be.  provided  to 
questions  as  requested 

On  July  8. 1985.  the  NRC  issued 
Inspection  and  Enf(^ement  Information 
Notice  No.  85-50  to  Inform  licensees  of 
the  event. 

Other  NRC  Licanse*  IS  (Industrial 
Radiographers,  Medical  institutions. 
Industrial  Users,  etd.) 

Diagnostic  MedicarMisadministration 

The  general  abnormal  occurrence 
criterion  notes  that  an  event  involving  a 
moderate  or  more  severe  impact  on 
public  health  or  safe  ity  can  be 
considered  an  abno  mal  occurrence. 

Date  and  Place — Qn  December  28. 
1984.  the  NRC  Region  I  office  received 
written  notification  dated  E)ecember  24. 
1964.  of  a  diagnosti<)  misadministration 
that  occurred  at  dielHospital  of  SL 
Raphael  (the  licensee).  New  Haven. 
Connecticut,  described  as  having  taken 
place  on  August  7,  S84.  A  patient  was 
administered  a  10  nvllicurie  (mCi)  dose 


of  iodine-131  instea( 


microcurie  (uCi)  doj  e  of  iodine-123. 

Nature  and  Proba  ble  Consequences- 
On  July  30. 1984.  a  f  uclear  Medicine 
Technologist  receiv(  (d  an  order  by 
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of  an  intended  400 


telephone,  fix>m  the  secretary  of  a 
referring  physician,  requesting  an  iodine 
scan  (or  procedure)  for  one  of  the 
physician's  patients.  A  capsule 
containing  10  mCi  of  iodine-131  was 
available.  After  the  technologist 
received  the  approval  of  a  resident 
physician,  this  capsule  was 
administered  orally  to  the  patient  at  IKK) 
p.m.  on  July  30. 1984.  The  nominal 
iodine131  radioactivity  level  of  the 
capsule  dose  was  determined  to  be  15 
mCi  at  12.-00  noon.  COT.  July  27. 1984. 
The  technologist  was  convinced  that  the 
patient  was  to  have  a  diagnostic  whole 
body  scan  as  required  in  the  protocol  for 
the  treatment  and  follow-up  of  patients 
with  thyroid  carcinoma. 

The  whole  body  scan  of  the  patient 
was  conducted  on  August  2, 1984. 
(rather  than  August  7.  as  initially 
reported  by  the  licensee).  The  results  of 
the  whole  body  scan  performed  on  the 
patient  revealed  to  the  licensee  that  an 
error  had  been  made.  Lugol's  solution 
was  given  to  the  patient  in  an  attempt  to 
minimize  the  effects  of  the  iodine-131 
uptake  by  the  thyroid. 

The  original  intent  of  the  physician 
was  to  perform  a  diagnostic  scan  of  the 
patient's  thyroid  gland  using  400  uCi  of 
iodine-123  in  an  attempt  to  determine 
whether  excess  tissue,  apparently 
observed  earlier  in  July  1984.  was  part  of 
the  thyroid  (a  goiter)  or  not.  The  earlier 
diagnostic  scans  were  performed  using 
100  uCi  of  iodine-123  and  10  mCi  of 
technetium-99m.  An  error  was  made  in 
communicating  and /or  transcribing  the 
July  30  request  for  a  foHowup  scan  fit>m 
the  physician  through  to  the 
technologist 

The  licensee  stated  that  in  December 
1984  the  patient's  hormone  values  were 
in  the  borderline  hypothyroid  level  and 
the  hospital  recommended  that  the 
patient  be  placed  on  exogenous  thyroid 
medication,  which  may  have  to  be 
continued  for  bfe.  The  patient  has  been 
placed  on  this  recommended  medication 
and  is  being  followed  by  the  physican. 
Additional  hormone  studies  will  be 
performed  by  the  hospital. 

As  a  consequence  of  this 
misadministration.  the  hospital 
detemuned  that  the  patient  received  in 
the  order  of  2,000  rads  to  the  thyroid 
from  the  iodine-131.  (NRC  Region  I 
personnel  estimated  an  exposure  of 
8.000  rads  to  the  thyroid  based  upon  the 
"standard  man"  parameters.)  An  NRC 
medical  consultant  has  been  asked  to 
evaluate  the  difference  between  the  two 
dose  assessments. 

Cause  or  Couses— -Based  on  the 
inspection  findings,  the  principal  cause 
of  this  incident  appeared  1o  be 
inadequate  communications  between 
physicians  and  technologists.  OAer 


causal  parameters  were  the  lack  of 
written  orders  or  schedules;  the  lack  of 
review,  approval  and  scheduling  of 
procedures  through  the  radiologist;  and 
the  possible  need  for  some  clinical 
retraining  of  the  technologists. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — Clinical  retraining  has 
been  provided  for  the  technologist. 
Procedures  have  been  established  by 
which  all  doses,  other  than  those  that 
are  routine  diagnostic  procedures,  must 
be  checked  by  the  physician  in  charge  of 
the  clinic  that  day  and  not  by  a  resident 
physician,  and  all  radioiodine  and 
special  studies  will  be  scheduled 
through  the  radiologist  who  must  review 
the  patients'  charts  and  approve  the 
specific  study. 

NRC — A  special  safety  inspection 
was  conducted  in  which  this 
misadministration  was  reviewed. 
Several  items  of  noncompliance  with 
regulatory  requirements  were  identified. 
An  NRC  medical  consultant  has  been 
requested  to  assess  the  clinical  aspects 
of  the  occurrence  and  verify  or  refute 
the  appropriateness  of  the  licensee's 
evaluations,  dose  assessment,  and 
actions.  Enforcement  action  is  being 
reviewed  by  NRC  Region  I. 

On  July  22. 1985.  the  NRC  issued 
Inspection  and  Enforcement  Information 
Notice  No.  85-61  to  all  licensees 
authorized  to  use  byproduct  material  for 
human  applications,  to  inform  them  of 
this  event,  as  well  as  of  three  other 
misadministrations  to  patients 
undergoing  thyroid  scans. 
•        •        •        •        • 

Diagnostic  Medical  Misadministration  • 

The  general  abnormal  occurrence 
criteria  notes  that  an  event  involving  a  ' 
moderate  or  more  severe  impact  on 
public  health  or  safety  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place — As  described  in  a 
written  notification  dated  April  1, 1985, 
to  the  NRC  Region  I  Office,  on  March  19. 
1985  a  patient  of  Mercy  Hospital  (the 
licensee)  in  Pittsburgh,  Pennsylvania, 
received  5  miHicuries  of  iodine-131 
rather  than  10  miHicuries  of  technetium-  . 
99ra  for  a  routine  thyroid  scan.  The 
normal  iodine-131  dose  for  thyroid 
uptake  and  scan  is  5  to  100  microcuries. 

Nature  and  Probable  Consequences — 
On  March  19, 1985,  two  out-patients 
were  scheduled  for  nuclear  scans  at 
Mercy  Hospital.  One  was  scheduled  for 
a  routine  thyroid  scan  using  10 
miHicuries  of  technetium-99m.  This  dose 
normaUy  results  in  a  dose  to  the  thyroid 
of  about  30  to  40  rads.  TTie  second  ~ 

patient  was  scheduled  for  an  iodine^l31 
whole  body  scan.  This  study  is  less 
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common  and  is  normally  done  following 
the  removal  of,a  cancerous  thyroid  to 
detect  metastases  in  other  parts  of  the 
body.  The  physician  had  prescribed  5 
millicuries  of  iodine-131  for  this  study. 
When  the  patient  who  was  scheduled 
for  the  routine  technetium-QOm  study 
arrived,  the  nuclear  medicine 
technologist  gave  the  patient  the  dose 
for  the  whole  body  scan  without 
verifying  the  patient's  identity.  The 
mistake  was  recognized  immediately 
afterwards  and  potassium  perchlorate 
was  promptly  given  to  reduce  the 
thyroid  uptake. 

The  consequence  of  this  incident  was 
that  a  patient  received  an  unnecessary 
dose  to  the  thyroid  estimated  by  the 
licensee  to  be  about  1000  rads.  The 
Nuclear  Medicine  physician  believes 
this  will  result  in  no  long  or  short  term 
complications.  An  NRC  medical 
consultant  is  reviewing  the  case. 

Cause  or  Causes — ^A  nuclear  medicine 
technologist  failed  to  verify 
identification  of  the  patient  prior  to 
administraton  of  a  diagnostic  dose. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — Since  1980  the  licensee  has 
used  an  identification  system  for  in- 
patients that  requires  both  an  oral  query 
and  check  of  the  patient's  wrist  bracelet. 
Out-patients  also  are  identified  by  oral 
query  and  by  wrist  bracelets  which  are 
assigned  to  out-patients  at  time  of 
registration.  The  licensee  has  re- 
emphasized  to  its  personnel  the 
importance  of  correctly  identifying 
patients  before  administration  of  doses. 

NRC— No  violations  of  NRC 
regulations  were  associated  with  this 
incideiit.  However,  as  mentioned 
previously,  the  incident  is  being 
reviewed  by  an  NRC  medical 
consultant. 

On  July  22, 1965,  the  NRC  issued 
Inspection  and  Enforcement  Information 
Notice  No.  85-61  to  all  licensees 
authorized  to  use  byproduct  material  for 
human  applications,  to  inform  them  of 
this  event,  as  well  as  of  three  of  other 
misadministrations  to  patients 
undergoing  thyroid  scans. 
***** 

Breakdown  in  Management  Controls 

Example  I.D.3  of  the  abnormal 
occurence  criteria  notes  that  serious 
deficiency  in  management  or  procedural 
controls  in  major  areas  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place— On  May  24. 1985.  the 
NRC  issued  an  Order  (effective 
immediately)  to  Pittsburgh  Testing 
Laboratory  (FTL).  Pittsburgh, 
Pennsylvania  which  required:  (1)  The 
removal  of  the  District  Manager  and 
Radiation  Safety  Officer  (DM/RSO)  for 


the  licensee's  Cleveland,  Ohio  facility, 
and  (2)  the  suspension  of  all  licensed 
activities  at  the  Cleveland,  Ohio  facility 
until  certain  conditions  were 
implemented.  This  action  was  taken  as 
a  result  of:  (1)  Assigning  uncertiHed 
people  to  perform  radiography.  (2) 
providing  false  information  to  the  NRC. 
and  (3)  falsifying  training  records. 

Nature  and  Probable  Consequences — 
Diuing  an  NRC  inspection  conducted  on 
August  27  and  2»-dl.  1964  of  the 
operations  at  the  licensee's  facility  in 
Cleveland,  Ohio,  and  corporate  office  in 
Pittsburgh,  Pennsylvania,  violations  of 
NRC  requirements  were  identified 
which  included  the  use  of  two 
uncertiHed  personnel  as  industrial 
radiographers. 

The  first  uncertified  individual  was 
deUberately  directed  by  the  DM/RSO  of 
the  Cleveland,  Ohio  facility  to  perform 
the  duties  of  a  radiographer  on  seven 
occasions  (i.e.,  on  February  21  and  24, 
March  1,  2,  5,  7,  and  9, 1964).  Members  of 
the  corporate  office  staff  subsequently 
became  aware  that  the  individual  had 
acted  as  a  radiographer  prior  to  having 
been  certified  to  perform  radiographic 
operations,  yet  apparently  took  no 
action  to  inform  corporate  management 
of  this  violation  or  to  take  corrective 
action  to  prevent  recurrence. 

About  five  months  later,  the  DM/RSO 
of  the  Cleveland,  Ohio  faciUty 
deliberately  directed  another  uncertified 
individual  to  perform  the  duties  of  a 
radiographer  on  two  occasions  (i.e..  on 
August  1  and  2, 1984),  again  knowing 
that  the  individual  was  not  certified. 

The  investigation  also  showed  that 
the  DM/RSO  had  falsified  the  training 
records  of  the  uncertified  individual  who 
performed  licensed  radiography 
activities  during  February  and  March 
1984,  so  as  to  indicate  that  the 
individual  had  received  the  required 
training. 

When  questioned  about  the 
occurrences  during  the  August 
inspection,  the  DM/RSO  denied  them.  In 
a  subsequent  NRC  investigation,  he 
admitted  the  occurences  and  admitted 
deliberate  violation  of  NRC 
requirements. 

'These  violations  represent  a 
continuing  negative  trend  within  the  PTL 
organization  involving  inadequate 
control  and  implementation  of  radiation 
safety  programs  at  PTL  facilities 
throughout  the  country.  In  the  past  few 
years,  violations  have  been  identified  at 
several  PTL  district  offices  by  the  NRC 
or  Agreement  States.  A  civil  penalty 
was  issued  by  the  NRC  in  1964  for 
violations  at  the  Pittsburgh  faciUty,  and 
by  the  State  of  Tennessee  in  1983  for 
violations  at  the  Nashville  facility. 
Following  NRC  issuance  of  the  civil 


penalty  in  1984,  Mr.  R.  C.  DeYoung,  then 
Director  of  NRC's  Office  of  Inspection 
and  Enforcement  (OIE).  met  with  the 
licensee  president  on  March  22, 1984  in 
Bethesda,  Maryland,  to  discuss  the 
NRC's  concern  regarding  inadequate 
management  control  of  licensed 
activities.  At  that  meeting,  the  Ucensee 
president  acknowledged  the  need  for 
improved  corporate  control  of  licensed 
activities  to  assure  adherence  to 
requirements  at  all  PTL  district  facilities. 

There  is  no  evidence  that  any 
overexposures  occured  while  the 
uncertified  personnel  performed 
radiography.  However,  the  use  of 
radiographic  devices  by  these  personnel 
constituted  a  significant  hazard  not  only 
to  themselves,  but  also  to  their  fellow 
workers  and  to  several  members  of  the 
pubUc  who  were  working  in  the  areas 
where  the  radiography  was  being 
performed. 

Cause  or  Causes — ^The  root  cause  of 
the  violations  is  attributed  to  a  serious 
breakdown  in  management  controls, 
both  at  the  licensee's  Cleveland  facility 
and  at  the  corporate  headquaters  in 
Pittsburgh. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — ^To  date,  the  licensee  has 
compUed  with  the  requirements  of  the 
NRC  Order  described  below. 

NRC— On  February  26. 1985.  an 
enforcement  conference  was  held  with 
the  licensee  to  discuss  these  violations, 
their  causes  and  the  Ucensee's 
corrective  actions.  Based  on  this 
conference  and  the  NRC  investigation, 
the  NRC  determined  that  the  deliberate 
actions  of  the  Cleveland  Manager  in 
using  uncertified  individuals  to  perform 
radiography,  and  his  subsequent  lack  of 
candor  with  NRC  inspectors, 
demonstrated  that  there  was  no  longer  a 
reasonable  assurance  that  the  licensee 
would  comply  with  Commission 
requirements  while  the  Cleveland 
Manager  was  the  Radiation  Safety 
Officer  at  the  Cleveland  faciUty. 

Accordingly,  on  May  24. 1965.  the 
NRC  determined  that  the  public  health 
and  safety  required  issuance  of  an 
Order  (effective  immediately)  requiring: 
(1)  The  removal  of  the  Manager  from  the 
position  of  Radiation  Safety  Officer  of 
the  Cleveland  faciUty  and  from  aU 
involvement  in  the  performance  or 
supervision  of  NRC  Ucensed  activities 
and  (2)  the  suspension  of  aU  Ucensed 
activities  at  the  Cleveland  facility  until  a 
qualified  individual  was  appointed  as 
Radiation  Safety  Officer  of  the 
Cleveland  faciUty  and  authorized  by  the 
NRC. 

Further  enforcement  action  is  pending. 
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Therapeutic  Medico  1  Misadministration 

The  general  abnoi  mal  occurence 
criterion  notes  that  4n  event  involving  a 
moderate  or  more  seivere  impact  on 
public  health  or  safety  can  be 
considered  an  abnoitnal  occurrence. 

Date  and  Place — (J)n  June  17. 1985. 
Christ  Hospital  (the  licensee). 
Cincinnati.  Ohio,  reported  to  the  NRC 
that  a  57-year  old  pajUent  had  received  a 
14.000  rad  dose  to  tfate  left  lung  instead  of 
the  prescribed  5,000  rad  dose. 

Nature  and  Probakle  Consequences — 
The  patient  was  to  be  treated  for  lung 
cancer  using  impianled  iridium-192 
radiation  sources  to  deliver  a  prescribed 
radiation  dose  of  5.0t0  rads  to  the  left 
lung.  In  planning  thejtreatment.  the 
radiation  physicist  determined  that  12 
seeds  (tiny  sealed  radiation  sources), 
each  containing  10  i^illicuries  of  iridium- 
192,  would  be  sufficient  for  the 
treatment  The  radiation  physicist  stated 
that  she  did  not  calcilate  the  treatment 
time  needed  for  delivering  the 
prescribed  dose,  but  the  physician  on 
the  case  stated  that  A  so4our  treatment 
period  had  been  pro]  osed  by  the 
physicist 

On  June  17. 1985.  fi  illowing 
discussions  between  the  physician  and 
the  radiation  physicist  the  radiation 
physicist  realized  thjt  no  calculations 
had  been  performed  to  determine  the 
treatment  period.  Thi  physidst  then 
determined  that  14,0i0  rad  had  been 
delivered  to  the  lefi  Uuig  at  that  time, 
and  the  iridium  seeds  were  promptly 
removed. 

The  patient  is  beinb  monitored  by  the 
licensee  through  peripdic  examinations 
and  bronchoscopy.  No  short  term  effects 
have  been  observed  The  nature  of  the 
radiation  therapy  wifli  the  iridium-192 
seeds  is  such  that  th^  principal  radiation 
effects  would  be  v^Jocalized  in  die 
left  lung  area.  An  NI^  medical 
consultant  has  reviei|red  die  case  and  is 
satisfied  that  adequate  medical  followup 
is  being  provided  by  the  hcensee. 

Cause  or  Causes — fThe 
misadministration  wf  s  caused  by  the 
failure  of  the  radiation  physicist  to 
calculate  the  treatmefit  period  for  the 
iridinm-182  seeds  to  Remain  implanted  in 
the  patient.  There  is  a  discrepancy 
between  the  information  supplied  by  the 
physician  and  the  radiation  physicist — 
the  physician  stafingilhal  a  SO'hour 
period  was  proposedlby  the  physicist 
and  the  physicist  statirq;  that  she  had 
made  no  calculation^  for  treatment  time 
prior  to  the  treatment  and  had  not 
proposed  a  SO-hour  tflealment  period. 

The  hospital  had  no  quality  assurance 


procedures  designed 
accuracy  of  radiation 


to  verify  the 
treatment  plans  to 


assure  that  they  would  deliver  the 
prescribed  radiation  dosage. 

Actions  Taken  To  Prevent  Eecuurrence 

Licensee — On  ]une  19, 1965,  the 
hospital  implemented  levised  treatment 
procedures  requiring  that  written 
calculations  to  determine  a  radiation 
therapy  plan  be  performed  prior  to  the 
initiation  of  a  treatment  and  that  the 
calculations  be  reviewed  by  a  second 
qualified  individual.  The  procedures 
were  submitted  to  the  NRC  on  June  28. 
1985.  The  licensee's  Medical  Review 
Board  approved  the  procedures  on 
August  27. 1985. 

MIC— The  NRC  conducted  a  special 
inspection  of  the  Hcensee's  radiation 
therapy  program  and  the  circumstances 
of  the  misadministration  on  June  28, 
1985.  The  licensee's  corrective  actions 
were  determined  to  be  acceptable,  and 
no  violations  of  NRC  requirements  were 
identified  in  the  inspection.  Although  no 
violations  were  identified,  the  NRC  was 
concerned  that  appropriate  corrective 
actions  would  be  taken.  Hierefore,  on 
September  11, 1985.  the  NRC  issued  a 
Confirmatory  Order  Modifying  License 
requiring  the  licensee  to  immediately 
implement  the  revised  treatment 
procedures. 

Dated  in  Washington.  DC,  this  6th  day  of 
December  1985. 
Samuel  ].  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  85-29513  Filed  12-11-85;  8:45  am] 


(Dodiet  No*.  STN  90-82*  and  STN  50-530] 

Art»MM  PiMIc  Servio*  Co.  et  aL; 
AnwndnwntB  to  Construction  PwnmHs 

In  the  matter  of  Arizona  Public  Service 
Company,  Salt  River  Protect  Agriculttiral 
Improvement  and  Power  District,  Southern 
California  Edison  Company,  Bl  Paso  Electric 
Company,  Public  Service  Company  of  New 
Mexico,  Los  Angeles  Department  of  Water 
and  Power, '  Southern  Califomia  Public 
Power  Authority.  Palo  Verde  Nuclear 
Cenerating  Station,  Unit  Nos.  2  and  3,  Notice 
of  Issuance  of  Amendments  to  Construction 
Permits. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  6  to 
Construction  Permit  Nos.  CPPR-142  and 
CPPR-143.  The  amendments  reflect 
chaivges  to  two  conditions  contahied  in 
the  Construction  Permits  CPPR-142  and 
CPPR-143  to  incorporate  modifications 
authorized  by  an  exeny>tion  to  the 


■  Tlie  Lm  Angalea  Departnent  of  Water  and 
Power  will  not  actually  become  a  co-owner  until 
after  Palo  Verde  linttl  is  placed  into  commercial 
operation. 


General  Design  Criteria  4  of  10  CFR  Part 
50,  Appendix  A.  The  amendments  make 
effective  the  schedular  partial 
exemption  granted  by  the  Commission, 
exempting  the  applcants  from  the  ■ 

requirement  to  install  pipe  whip 
restraints  and  jet  impingement  shidds  in 
the  Palo  Verde.  Units  2  and  3  primary 
coolant  piping  system. 

The  application  for  the  amendments 
complies  ^th  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
amendments.  Prior  public  notice  of  the 
amendments  was  not  required  since  the 
amendments  do  not  involve  a  significant 
hazards  consideration. 

By  January  13, 1986,  the  applicants 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  construction 
permits  and  any  person  whose  interest 
may  t>e  affected  by  this  proceeding  and 
who  wishes  to  participate  as  a  party  in 
the  proceeding  must  file  a  written 
petition  for  leave  to  intervene.  Requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licening  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  8^ 
forth  with  particularity  the  interest  Of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  part  to  theproceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceedhfig  on  the 
petitioner's  interest  The  petition  «hould 
also  identify  Die  specific  aspectftt)  iff 'the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
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Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
'  Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be  " 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  determined 
that  the  amendments  involve  no 
significant  hazards  consideration,  if  a 
hearing  is  requested,  it  will  not  stay  the 
effectiveness  of  the  amendments.  Any 
hearing  held  would  take  place  while  the 
amendments  are  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
call  to  Western  Union  at  (800)  325-6000 
(in  Missouri  (800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3727 
and  the  following  message  addressed  to 
George  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Arthur  C.  Gehr,  Esq..  Snell  & 


Wilmer,  3100  Valley  Center,  Phoenix, 
Arizona  85073. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  Th^t  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(lHi)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment,  dated  December  10, 1984 
later  amended  on  }uly  16, 1985;  (2) 
Amendment  No.  6  to  Construction 
Permits  CPPR-142  and  CPPR-143.  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  Letter  to  E.E.  Van  Brunt  Jr.. 
Arizona  Nuclear  Power  Project  from 
G.W.  Knighton,  dated  November  29, 
1985,  Subject:  Request  for  Exemption 
bom  a  Portion  of  General  Design 
Criterion  4  of  Appendix  A  to  10  CFR 
Part  50  regarding  the  need  to  Analyze 
Large  Primary  Loop  Pipe  Ri^tures  as  the 
Structure  Design  Basis  for  Palo  Verde 
Nuclear  Generating  Station  (Units  2  and 
3).  All  of  these  items  are  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room  at  1717  H  Street. 
NW.,  Washington,  DC  20555  and  at  the 
Phoenix  Public  Library.  Business, 
Science  and  Technology  Department,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004.  Items  2,  3  and  4  may  be  requested 
in  writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Licensing. 

Dated  at  Bethesda,  Maryland,  this  6th  day 
of  Deceml>er,  1985. 

For  the  Nuclear  Regulatory  Conunission. 
Geoif e  W.  Knighton. 

Chief.  Licensing  Branch  No.  3.  Division  of 
Licensing. 

(FR  Doc.  85-29510  Filed  12-11-85;  8:45  am] 

BHJJNQ  COOC  7SM-01-H 

[Docksts  Nos.  SO-277  and  50-2781 

Philadelphia  Electric  Co.  et  al^ 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-44 


and  DPR-56  issued  to  Philadelphia 
Electric  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company  and  Atlantic 
City  Electric  Company  (the  Ucensees). 
for  operation  of  the  Peach  Bottom 
Atomic  Power  Station,  Units  Nos.  2  and 
3  (the  facility),  located  in  York  County. 
Permsylvania. 

The  amendments  would  authorize  the 
licensees  to  increase  the  storage 
capacity  of  the  spent  fuel  pool  from  the 
present  capacity  of  2,608  storage  cells  to 
3,819  storage  cells  for  each  unit.  The 
change  would  be  accomplished  by  the 
installation  of  high  density  fuel  rack 
modules  with  center  to  center 
clearances  between  cells  of  6.28  inches 
compared  to  the  current  design  of  7.0 
inches,  a  slight  reduction  in  wall 
thickness  of  each  cell  and  closer 
placement  of  cell  racks  to  the  pool  walls 
of  approximately  one  foot  versus  the 
current  2¥t  feet  design.  The  racks  would 
utilize  a  neutron  absorbing  material 
between  cells  to  assure  a  subcritical 
configuration.  To  provide  more  room  for 
storage  racks,  the  licensees  also  propose 
to  remove  some  of  the  pool  fioor  swing 
bolts  (no  longer  functional)  to  avoid 
interference  with  the  support  feet  on  the 
new  racks.  In  order  to  provide 
additional  floor  space  for  new  storage 
racks,  the  end  sections  and  diffusers  of 
the  spent  fuel  pool  cooling  discharge 
pipe  will  be  removed.  The  licensees' 
request  for  approval  of  the  new  spent 
fuel  storage  racks  is  provided  in  a  letter 
dated  June  13, 1985,  as  supplemented  by 
letters  dated  August  1, 1985,  and 
October  9, 1985. 

Before  issuance  of  the  proposed 
license  amendments  granting  approval 
of  the  new  spent  fuel  storage  racks,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act)  and  the 
Commission's  regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  license 
amendments  required  by  this  approval 
involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  Icind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  examples 
of  amendments  considered  likely,  and 


Fm  ami  Raster  /  Vol.  50,  No.  239  /  Thursday,  December  12,  1985  /  Notices 


not  likely,  to  involve  a  significant 
hazards  consideration.  These  were 
published  in  the  Fsthflii  Register  on 
April  6, 1963  (48  FK  14|70).  Spent  fuel 
pool  reracking  was  specincally  excluded 
from  the  list  of  ^camples  considered 
likely  to  involve  a  siptficant  hazards 
consideration.  Pending  further  study  of 
this  matter,  the  Commission  is  making  a 
finding  on  the  questioq  of  no  significant 
hazards  consideration  |f or  each 
reracking  application  inch  as  this  on  a 
case-by-case  basis,  giVing  full 
consideration  to  the  tei:hnical 
circumstances  of  the  clise.  using  the 
standards  of  10  CFR  50.92  (48  FR 14889). 

The  technical  evaluation  of  whether 
or  not  an  increased  sp^t  fuel  pool 
storage  capacity  by  repacking  involves 
signiHcant  hazards  coitsiderations  is 
centered  on  three  standards:  (1)  Does 
increasing  the  spent  fuel  pool  storage 
capactiy  significantly  ihcrease  the 
probility  or  consequences  of  accidents 
previously  evaluated?  fleracking  to 
allow  closer  spacing  o(  fuel  assembles 
does  not  significantly  ificrease  the 
probability  or  consequences  of 
accidents  previously  analyzed.  (Z)  Does 
increasing  the  spent  fuel  pool  storage 
capacity  create  the  po^ibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated?  With 
respect  to  Peach  Botto^i  Atomic  Power 
Station,  Units  2  and  3.  the  Commission's 
staff  has  not  identified|any  new 
categories  or  kinds  of  Occidents  as  a 
result  of  reracking  to  a|low  closer 
spacing  for  the  fuel  assemblies.  The 
proposed  reracking  do^s  not  create  the 
possibility  of  a  new  orjdifferent  kind  of 
accident  for  the  spent  fuel  pool.  In  all 
reracking  reviews  comt)leted  to  date,  all 
credible  accidents  postulated  have  been 
found  to  be  conservatively  bounded  by 
the  evaluations  cited  iii  the  Safety 
Evaluation  (SEs)  supporting  each 
amendment.  (3)  Does  iacreasing  the 
spent  fuel  pool  storage|capacity 
signiHcantly  reduce  a  itiargin  of  safety? 
The  Commission's  staf^  has  not 
identified  significant  reductions  in 
safety  margins  due  to  ilicreasing  the 
storage  capacity  of  thelspent  fuel  pool 
by  reracking.  The  exp^sion  results  in 
an  increased  heat  load]  but  this  heat 
load  increase  is  generally  well  within 
the  design  Umitations  qf  the  installed 
cooling  systems.  In  soife  cases,  it  may 
be  necessary  to  increase  the  heat 
removal  capacity  by  roatively  minor 
changes  in  the  cooling  pystem,  i.e.,  by 
inceasing  a  pump  capacity.  But  in  all 
cases,  the  temperature  of  the  pool  will 
remain  below  design  values.  The  small 
increase  in  the  total  an  lount  of  fission 
products  in  the  pool  is  not  a  significant 
factor  in  accident  considerations.  The 


UMI 


increased  storage  capacity  may  result  in 
an  increase  in  the  pool  reactivity  as 
measured  by  he  neutron  multiplication 
factor  (K^).  However,  after  extensive 
study,  the  Commission's  staff 
determined  in  197S  that  as  long  as  the 
maximum  neutron  multiplication  factor 
was  less  than  or  equal  to  0.95,  then  any 
change  in  die  pool  reactivity  would  not 
significantly  reduce  the  margin  of  safety 
regardless  of  the  storage  capacity  of  tiie 
pool.  Hie  licensees  have  indicated  that 
the  K^  would  not  exceed  0.95.  The 
techniques  utilized  to  calculate  Ka^'have 
been  bench-marked  against 
experimental  data  and  are  considered 
very  reliable  by  the  sta^.  Reracking  to 
allow  a  closer  spacing  between  fuel 
assemblies  can  be  done  by  proven 
technologies. 

In  summary,  replacing  existing  racks 
with  a  design  which  allows  closer 
spacing  between  stored  spent  fuel 
assemblies  is  considered  not  likely  to 
involve  significant  hazards 
considerations  if  two  conditions  are  met. 
First,  no  new  technology  or  unproven 
technology  may  be  utilized  in  either  fte 
construction  process  or  in  ^e  anal}rtical 
techniques  necessary  to  justify 
expansion.Second.  the  Kcfr  of  the  pool 
must  be  maintained  less  than  or  equal  to 
0.95.  Reracking  to  allow  closer  spacing 
at  Peach  Bottom  satisfies  these 
conditions. 

The  licensees  have  stated  that  their 
analysis  Of  the  proposed  reracking  was 
accomplished  using  currently  acceptable 
codes  and  standards  and  conforms  to 
Commission  staff  guidance  of  April  1978. 
The  technical  evaluation  of  whedier  or 
not  an  increased  spent  fuel  pool  storage 
capacity  involves  significant  hazards 
consideration  is  centered  on  three 
standards: 

First  StaikUud 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

In  the  course  of  the  analysis,  the 
licensees  identified  the  following 
potential  accident  scenarios  in  (Raptors 
3, 4  and  5  of  their  submittal. 

1.  A  spent  fuel  assembly  drop  in  the 

spent  fuel  pool 

2.  Loss  of  spent  fuel  pool  cooling  system 

flow 

3.  A  seismic  event 

4.  A  spent  fuel  cask  drop 

5.  Criticality  accident 

6.  Load  handling  accident 

The  probability  of  the  occurrence  of 
any  of  the  first  four  accidents  is  not 
affected  by  the  racks  themselves;  thus, 
reracking  cannot  increase  the 
probability  of  these  accidents. 


The  consequences  of  a  spent  fuel 
assembly  drop  in  the  spent  fuel  poOl  are 
discussed  in  the  licensees'  submittal.  For 
this  accident  condition,  the  critically 
acoeptanoe  criterion  is  not  violated  -  ' 
(Section  4.8.3).  llie  radiological 
consequences  of  a  fuel  assembly  drop 
are  not  changed  from  the  previous  Peach 
Bottom  reracking  analysis.  The  results 
of  the  Commission  staffs  evaluation 
were  transmitted  to  the  licensees  on 
November  30, 1978.  The  licensees' 
analysis  of  the  reracked  design  indicates 
a  dropped  fuel  assembly  would  not 
violate  the  critically  acceptance  criteria 
and  the  spent  fuel  pool  liner  would  not 
be  perforated.  Thus,  the  consequences 
of  this  kind  of  accident  will  not^be 
significantly  increased  from  previously 
evaluated  spent  fuel  assembly  drops, 
which  have  been  found  to  be  acceptable 
by  the  Commission. 

The  consequences  of  loss  of  qientfuel 
pool  cooling  system  flowJiave  been 
evaluated  for  the  existing  spent  fuel  pool 
cooling  system  design  aa  described  in 
the  licensees'  submittal  (Section  3.4.3). 
There  are  three  spent  fuel  pool  cooling 
system  pumps  and  heat  exchanger 
trains.  'The  current  cooling  system 
design  will  provide  sufficient  cooling 
capacity  for  the  proposed  reracking.  The 
structural  integrity  of  the  spent  fuel  pool 
will  be  maintained  and  no  new  meaps  of 
losing  cooling  water  or  flow  iiave  been 
identified.  Thus,  the  consequences  of 
this  type  accident  will  not  be 
significantly  increased  bom  previously 
evaluated  loss  of  cooling  system  flow 
accidents.  « 

The  consequences  of  a  seismic  event 
have  been  evaluated.  The  new  racks 
will  be  designed  and  fabricated  to 
satisfy  the  Commission's  accepted 
design  criteria.  The  racks  are  designed 
to  Seismic  Category  ]  criteria.  The  racks 
are  neither  anchored  to  the  pool  floor 
nor  are  they  attached  to  the  pool  side 
walls.  The  racks  are  structurally 
adequate  to  resist  normal  and  accident 
load  combinations.  The  racks  are 
designed  so  that  the  floor  loading  from 
the  racks  filled  with  spent  fuel 
assemblies  does  not  exceed  the 
structural  capacity  of  the  auxiliary 
building.  Therefore,  the  integrity  of  the 
pool  will  be  maintained  and  no  new 
means  of  iosing  cooling  water  or  flow 
have  been  identified.  Thus,  the 
consequences  of  a  seismic  event  will  not 
be  significantly  increased  from 
previously  evaluated  events. 

The  consequences  of  a  spent  fuel  cask 
drop  accident  are  unchanged  by  the 
requested  modification,  llie  spent  fuel 
cask  handling  crane  rails  do  not  extend 
over  the  spent  fuel  pool,  and  the  crane  is 
designed  to  be  single  failure  proof  in 
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accordance  with  the  requirements  of 
NUREG-0554  to  preclude  a  drop  on 
safety  related  equipment.  Ln  addition, 
the  crane  meets  the  guidelines  of 
NUREG-0612.  Accordingly,  the 
consequences  of  a  cask  drop  accident 
are  not  significantly  increased  from 
previously  evaluated  events. 

All  potential  events  which  involve 
accidental  criticality  have  been 
examined  in  the  licensees'  safety 
analysis.  It  was  concluded  that  die 
bounding  accident  was  a  dropped  or 
misplaced  fuel  assembly  outside  the 
periphery  of  the  racks.  The  pr<Aability 
of  dropping  or  misplacing  a  fuel 
assemibly  during  fuel  movement 
operations  is  not  affected  by  the  fuel 
storage  racks  themselves.  TTie 
consequences  of  a  criticahty  accident 
will  not  be  signiHcantly  increased  6x}m 
previously  evaluated  events  because  the 
licensees'  criticality  calculations  show 
that  Ktff  would  be  less  than  0.95  and  the 
critically  acceptance  criterion  would  not 
be  violated. 

The  consequences  of  an  installation 
accident  or  load  handling  accident  (i.e., 
dropping  of  a  spent  fuel  rack  or  other 
"heavy*'  load  during  rack  replacement) 
are  analyzed  in  Sections  3.4.1  and  4.7  x)f 
the  licensees'  submittal.  As  indicated  in 
these  Sections,  precautions  will  be  taken 
via  administrative  procedures  based 
upon  the  criteria  of  Section  5.1.1  of 
NUREG-0812  (Control  of  Heavy  Loads 
at  Nuclear  Power  Plants)  to  preclude  the 
movement  of  racks  or  other  "heavy" 
loads  over  spent  fuel.  Thus,  the 
consequences  of  an  accident  during  rack 
replacement  will  not  be  significantly 
increased  from  previously  evaluated 
accidents.  The  proposed  reracking  will 
not  involve  an  increase  in  the 
probability  of  any  previously  evaluated 
installations  or  load  handling  accident 
because  accepted  standard  procedures 
will  be  utilized  as  described  in  the 
licensees*  sitlnnittal. 

Therefore,  it  ia  concluded  that  the 
proposed  request  to  rerack  the  spent 
fuel  pool  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  i-- 

Second  StsDcaTu 

Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  reracking  was 
evaluated  by  the  licensees  in 
accordance  with  the  guidance  of  the 
Commission  position  paper  entitled, 
"OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications".  Commission 
Regulatory  Guides,  NRC  Standard 
Review  Plans,  and  Industry  Codes  and 


Standards  as  listed  in  the  licensees' 
submittal.  In  addition,  several  previous 
Commission  SEs  for  rerack  applications 
similar  to  this  proposal  have  been 
reviewed.  The  nuclear  criticality  design 
considerations  and  analysis  methods 
used  for  Peach  Bottom  are  the  same  as 
those  used  by  the  Peach  Bottom  rack 
vendor  (Westinghouse)  for  several  other 
nuclear  power  i^ants  ni^ich  the 
Commission  has  previously  reviewed 
and  found  acceptable  (e.g.,  Shearon 
Harris  1, 2,  S  and  4  «nd  River  Bend  1). 
Neither  the  licensees'  nor  the 
Commission's  staff  could  identify  a 
credible  mechanism  for  breaching  die 
structural  integrity  of  the  spent  fuel  pool 
which  could  result  in  loss  of  cooling 
water  such  diat  oooling  flow  ccmld  not 
be  maintained.  As  a  result  el  this 
evaluation  and  these  reviews,  it  is 
concluded  that  die  proposed  reracking 
does  not,  in  any  way,  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  the  Peach  Bottom  spent 
fuel  storage  racks. 

Thiid  Standard 

Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission's  staff  evaluation 
review  process  has  established  that  the 
issue  of  margin  of  safety,  when  applied 
to  a  reracking  modification,  will  need  to 
address  the  following  areas: 

1.  Nuclear  criticality  considerations 

2.  Thermal-hydrauhc  considerations 

3.  Mechanical,  material  and  structiu-al 

considerations 

The  established  acceptance  criteria 
for  criticality  is  that  the  neutron 
multiplication  factor  is  spent  fuel  pools 
shall  be  less  than  or  equal  to  0.95, 
including  all  uncertainties,  under  all 
conditions.  This  margin  of  safety  has 
been  adhered  to  In  the  criticality 
analysis  methods  for  the  new  rack 
design  as  discussed  in  the  licensees' 
submittals.  In  meeting  the  acceptance 
criteria  for  criticality  in  spent  fuel  pools, 
such  that  Keff  is  always  less  than  (195. 
including  uncertainties  of  95/95 
probability  confidence  level,  the 
proposed  reracking  will  not  involve  a 
signGcant  reduction  in  the  margin  of 
safety  for  nuclear  criticality. 

For  thermal  hydraulics  the  relevant 
considerations  for  evaluating  whether 
there  is  a  significant  reduction  in  a 
margin  of  safety  are:  (1)  Maximum  fuel 
temperature,  and  (2)  the  increase  in 
temperature  of  water  in  the  pool.  The 
licensees  have  stated  in  their  thermal 
hydraulic  analysis  conservative 
methods  were  used  to  calculate  the 
maximum  fuel  temperature  and  the 
increase  in  temperatune  of  the  water  in 


the  spent  fuel  pool.  The  calculated 
maximum  fuel  cladding  temperature  of 
254''F  is  sufficienUy  low  to  preclude 
structural  failure.  Boiling  would  not 
occur  within  the  storage  locations  since 
the  calculated  maximum  water 
temperature  of  225*F  under  such 
conditions  is  below  the  saturation 
temperature  at  the  top  of  the  radcs  of 
approximately  240T.  The  maximum 
water  temperature  of  135*F  was 
calculated  for  a  normal  refueling 
operation  with  two  out  of  three  heat 
exchangers  in  service.  With  only  one 
heat  exchanger  in  service,  the  design 
basis  temperature  of  150'F  would  be 
reached  in  approximately  7.3  days.  This 
maximum  temperature  increase  above 
ISO'F  after  7.3  days  is  not  significant 
because  the  spent  fuel  pool  water 
temperature  is  continuously  monitored 
and  alarmed  in  the  control  room  and, 
therefore,  appropriate  actions  can  be 
taken  should  die  spent  fuel  pool  water 
temperature  approach  150*F  during 
refueling  operations.  The  licensees  have 
calculated  that  under  abnormal 
conditions,  all  three  heat  exchangers 
must  be  in  service  to  maintaia  pool 
temperature  below  150T.  With  fewer 
than  three  heat  exchangers  in  service 
and  the  abnormal  conditions  outlined  by 
the  licensees,  maximum  spent  fuel  pool 
heat  loads  in  excess  of  150T  would 
occur  between  7.3  and  26.9  days, 
assuming  an  initial  temperature  of  llO'F. 
In  these  cases,  the  Residual  Heat 
Removal  (RHR)  System  would  be 
available,  if  necessary,  to  supplement 
the  spent  fuel  pool  cooling  system  to 
maintain  temperatures  below  150'F. 
These  heat  loads  are  well  within  the 
capability  of  the  RHR  system.  Tlius, 
there  is  no  significant  reduction  in  the 
margin  of  safety  for  therraalhydraulic  or 
spent  fuel  cooling  ooncenu. 

The  main  safety  hmction  of  the  spent 
fuel  pool  and  the  racks  is  to  maintain 
the  spent  fuel  assemblies  in  a  safe 
configuration  through  ail  normal  and 
abnormal  landings,  such  as  an 
earthquake,  impact  due  to  a  tpeai  fuel 
cask  drop,  drop  of  a  spent  fuel 
assembly,  or  (htjp  of  any  other  heavy 
object  The  mechanical,  material,  and 
structural  considerations  of  the 
proposed  rerack  are  described  ia  the 
licensees'  sufamittala  The  proposed 
racks  are  to  be  designed  in  accordance 
with  the  appUcable  portiins  of  the  "NRC 
PotitioB  for  Review  and  Acoeptaace  of 
Spent  Fuel  Storage  said  Handiiog 
Applications",  dated  April  14.  ISTt,  •• 
modified  January  18, 1979,  and  Stamlard 
Review  Plan  3.8.4.  Tke  rack  materials 
used  are  conqiatible  widi  the  spent  fuel 
pool  environment  and  the  spent  fuel 
assemblies.  The  stnictural 
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considerationa  of  the  new  racks  address 
margins  of  safety  a^inst  tilting  and 
sliding,  including  imftMict  on  each  other, 
or  the  pool  walls,  damage  of  spent  fuel 
assemblies,  and  critlcality  concerns.  As 
previously  stated,  neither  the  licensees 
nor  the  Commission's  staff  could 
identify  a  credible  njechanism  for 
breachinfi  the  structural  integrity  of  the 
spent  fuel  pool  which  could  result  in  loss 
of  cooling  water  sucii  that  cooling  flow 
could  not  be  mainta^ied.  Thus,  the 
margins  of  safety  in  these  regards  are 
not  significantly  red  iced  by  the 
proposed  reracL 

Summaiy 

The  licensees'  request  to  modify  the 
spent  fuel  storage  cat>acity  for  the  Peach 
Bottom  Atomic  Pow4r  Station.  Units  2 
and  3.  satisfies  the  fallowing  conditions: 
(1)  The  storage  capacify  expansion 
method  consists  of  tiodifying  the 
existing  racks  with  a|  design  which 
allows  closer  spacing  between  stored 
spent  fuel  assemblies;  (2)  the  storage 
capacity  expansion  method  does  not 
involve  red  consolidation  or  double 
tiers:  (3)  the  K^  of  tlje  pools  are 
maintained  less  thai|  or  equal  to  0.9S: 


reracking  design  is 
loped  and 
logies.  The  request 
ificant  hazards 
it  (1)  Does  not 
icrease  in  the 


and.  (4)  the  propo 
based  upon  well  de 
demonstrated  techn< 
does  not  involve  si„ 
consideration  in  tha 

involve  a  significant 

probabiUfy  or  consequences  of  an 
accident  previously  evaluated.  (2)  does 
not  create  the  possibtlify  of  a  new  or 
different  kind  of  acciklent  from  any 
accident  previously  Evaluated,  and  (3) 
does  not  involve  a  sifnificant  reduction 
in  a  margin  of  safety^ 

Because  the  licenses'  submittal  and 
the  above  discussion  based  upon  the 
licensees'  submittal  sppear  to 
demonstrate  that  thei standards 
specified  in  10  C^FR  i  50.92  are  met  and 
because  this  reracking  technology  has 
been  well  developed  land  demonstrated, 
the  Commission  pro]^ses  to  determine 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  does  nqt  involve  a 
significant  hazards  consideration. 

The  Commission  i^  seeking  public 
comments  on  this  proposed 
determination.  Any  Comments  received 
within  30  days  after  |he  date  of 
publication  of  this  noitice  will  be 
considered  in  making  any  final 
determination.  The  Oommission  will  not 
normalfy  make  a  fin^  determination 
unless  it  receives  a  n  quest  for  a 
hearing. 

Written  comments  |may  be  submitted 
to  the  Rules  and  Prooedures  Branch. 


Division  of  Rules  anc 


Administration.  U.S.  »Juclear  Regulatory 


UMI 


Records.  Office  of 


Commission.  Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street.  NW..  Washington, 
DC  20555. 

By  January  13. 1985.  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facilify  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  (m*  an  Atomic 
Safefy  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safefy  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safefy  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularify  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  parfy  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
is  required  to  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
writh  reasonable  specificity,  pursuant  to 


10  CFR  2.714(b).  Contentions  shall  be 
limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these  <  '    '  ' 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  Section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under  Section 
134  of  the  NWPA.  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding,  is  authorized  to  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument  on 
matters  in  controversy,  preceded  by 
discovery  under  the  Commission's  rules, 
and  the  designation,  following  argument, 
of  only  those  factual  issues  that  involve 
a  genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  Section  134  and 
set  for  hearing  after  oral  argimient. 

The  Commission's  rules  implementing 
Section  134  of  the  NWPA  are  found  in  10 
CFR  Part  2.  Subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41662  (October  15. 
1985)).  Under  those  rules,  any  party  to 
the  proceeding  may  invoke  the  hybrid 
hearing  procedures  by  filing  with  the 
presiding  officer  a  written  request  for 
oral  argument  under  10  CFR  2.109.  To  be 
timely,  the  request  must  be  filed  within 
ten  (10)  days  of  an  order  granting  a 
request  or  petition  to  intervene.  (As 
outlined  above,  the  Commission's  rules 
in  10  CFR  Part  2,  Subpart  G,  continue  to 
govern  die  filing  of  requests  for  a 
hearing  or  petitions  to  intervene,  as  well 
as  the  admission  of  contentions.)  The 
presiding  officer  shall  grant  a  timely 
request  for  oral  argument  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  only  upon  a  showing 
of  good  cause  by  the  requesting  party 
for  the  failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
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argument  be  Jbdd  to  deftennfaie  whether 
any  oeoteolions  must  be  resolved  in  «n 
adjudicatory  he«iag.  If  bo  p«ly  to  the 
proceeding  Mquests  oral  -ai^gwnent  or  iff 
all  timely  reQuests  for  oral  argument  ai« 
denied,  then  the  treual  procedure*  ia  10 
CFR  Part  2.  Subpart  G.  apply. 

Subject  to  the  above  requirements  and 
any  limitations  in  the  order  graatiog 
leave  to  intervene,  those  permitted  to 
intervene  become  parties  to  the 
proceeding  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  any 
hearing  which  is  held,  innli^dipg  the 
opportunity  to  present  evidence  and 
cross-examine  witnesses  at  such 
hearing. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  invotves  no 
signiftcant  hazards  consideration,  •flje 
Comnrission  may  issue  tiie  amendments 
and  make  <hem  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendraeots  invcrive  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendments. 

Normally,  the  Coramissiini  will  hot 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
hcense  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  Tlie 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington.  DC  20555,  Attention: 
Docketmg  and  Service  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  by  the  above  dale. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  ^t  the  petitioner  promptly  so 


mform  the  CoEBaiwion  by  a  toH-frae 
telephone  call  to  Western  Union  at  {BOO) 
32&-O000  (in  Missouri  (800)  34»-€700). 
The  Western  UmoB  operator  shoiM  b« 
given  Datagram  identification  Haaabet 
3737  and  ^  JaUowing  menage 
addmsed  to  Qaaid  R.  JvfnUer 
petitioner's  name  smd  telephone 
nunben  date  petitioa  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Efideal  Xegiatar  aetice. 
A  copy  of  the  petition  dioold  also  be 
sent  to  the  Executive  Lfgai  Directar.  ILS 
Nuclear  Regulatery  ComnHsaicm. 
Washington,  DC  20555,  and  to  Troy  B. 
Conner,  jr.,  1747  Pennsylvania  Avenue. 
NW,.  Washington.  DC  200061  attorney 
for  Philadelphia  Electric  Company. 

Nontimely  filiqgs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  f  jf^nuing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)flHv1«nd  2.714(<fl. 

For  fiirther  details  with  respect  to  this 
action,  see  the  licensees'  submittal 
dated  June  13, 1985.  as  supplemented  by 
letters  dated  August  1, 1985.  and 
Octobers,  1985.  These  documents  e^ 
available  for  public  inspection  at  the 
Commisston's  Public  Document  Room. 
1717  H  Street.  NW..  Washings,  DC. 
and  at  the  Govenunent  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets.  Harrisburg, 
Pennsylvania. 

Dated  at  Bethesda,  Maryland,  this  3cd  day 
of  December  1985. 

Tot  the  T4ucIear1tegu1atofy  Commission. 
Daniel  R.  Mullar, 

Director,  BWR  Project  DirectotxUe  No.  2, 
Division  of  BWR  Licensing. 

[FR  Doc  8&-28eil  Piled  12-11-S&:  ft45  am] 
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Dairyiand  Power  Cooperativr, 
Envir  onmentai  Aiwaemant  and 
Finding  of  Mo  Significant  Impact 

[DoelM(«to.S0-409] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  required  on-site  primary 
property  damage  insurance  requirement 
of  10  CFR  50.54(w)(l)  to  the  Dairyiand 
Power  Cooperative  (DPC)  (the  licensee) 
for  the  La  Crosse  Boiling  Water  Reactor 
(LACBWR),  located  at  the  Itcensee's  site 
in  Vernon  County,  Wisconsin. 


Environmental 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  ntnn  the  requirements  of  tO 
CFR  90.S4(w)(l)  to  reduce  fte  fuH 
amount  of  reqidred  on-site  jrrimaiy 
property  damage  insurance.  By  letter 
dated  July '28, 1985,  ^  licensee 
requested  an  exemption  to  reduce  (he 
amount  of  primary  property  damage 
insurance  from  500  million  dollars  to  180 
million  dollars.  The  reduction  ki  the 
amount  of  required  on-site  primary 
property  damage  insurance  is  the 
proposed  action  being  considered  by  the 
staff. 

Tlie  Need  for  Propoeed  Action 

The  licensee's  February  7  and  July  12. 
1985  letters  provided  technical 
justification  that  180  milUon  dollars  of 
primary  propeity  damage  insurance 
provides  an  adequate  level  of  covera^ 
to  return  the  LACBWR  plant  to  a 
condition  ready  for  decommissiopipg 
following  an  accident  resulting  in  a  60% 
fuel  melt.  Granting  the  exemption 
reqnest  ceUeves  the  licensee  inm  the 
unneocessary  financial  burden  of 
carrying  inaurance  coverage  of  $S00 
million  as  required  by  tO  CFR 
50.54(w}(l). 

Envimnmeatal  Impacts  of  Proposed 
Actions 

llie  proposed  exemption  affects  only 
the  amount  of  on-site  primary  property 
damage  insurance  coverage  and  does 
not  affect  the  manner  of  normal  factiity 
operation  or  the  risk  of  facility 
accident.  While  the  change  fai 
insurance  coverage  may  affect  Ae 
financial  arrangements  of  tiie  licensee 
and  have  some  economic  consequences, 
the  possibility  that  the  environmental 
impact  of  Hcensed  activities  would  be 
altered  by  changes  in  insurance 
coverage  is  extremely  remote,  llie 
exemption  in  question  would  not 
authorize  construction  or  operation, 
would  not  authorize  a  change  in 
licensed  activities  nor  effect  changes  in 
the  permitted  types  or  amounts  of 
radiological  effluents.  Post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously^  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiolo^cal  ^fOueate  or 
occupational  exposures.  Wi0i  regard  to 
potential  non-radiclogical  impacts,  the 
proposed  exemption  does  not  affect 
plant  non-radiological  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
non-radiological  environmental  impacts 
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associated  with  the  proposed 
exemption. 

Alternatives  to  the  i  Proposed  Action 

Since  the  Commit  sion  has  concluded 
there  is  no  measurable  environmental 
impact  associated  vfi^  ^^  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impacts  need 
jDot  be  evaluated  Tie  principal 
alternative  to  the  e}<emption  would  be  to 
require  the  licensee  to  continue  to  carry 
500  million  dollars  ctf  on-site  primary 
property  damage  insurance.  Such  an 
action  would  not  ennance  the  protection 
of  the  environment 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  consiqered  previously  in 
the  Fmal  Environm^tal  Statement  for 
the  La  Crosse  Boilins  Water  Reactor. 

Agencies  and  Persons  Consulted 

The  NRC  staff  renewed  the  licensee's 
request  and  did  not  ponsult  other 
agencies  or  persons.! 

Flndiiig  of  No  Signi^cant  Impact 

The  Commission  l|as  determined  not 
to  prepare  an  cm 
statement  for  the  pr 
Based  upon  the  en\ 
assessment  the  NR(j 
that  the  proposed  ac 
significant  effect  on  | 
human  environment^ 

For  further  details  with  respect  to  this 
proposed  action,  sed  the  licensee's 
letters  dated  February  7.  July  12.  and 
July  28. 1985.  These  letters  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington.  DC 


ACTION:  Notice  of  meeting. 


las  I 

Dental  impact 

1  exemption, 
onmentai 
r  staff  concludes 
ion  will  not  have  a 
be  quality  of  the 


Public  Library,  800 


and  at  the  La  Crossej 

Main  Street  La  Cro^.  Wisconsin 

54601. 

Dated  at  Bethesda.  K  laryland.  this  6th  of 
December  1985. 

For  the  Nuclear  Regii  latoty  Conmussioa 
|aiiaA.Z«*afiinki. 

Director,  BWR  Project  vfrecloraie  #/,  - 
Division  of  BWR  Licencing. 
|FR  Ooc.  8S-29S09  Filed  12-11-65:  8:45  am] 


PACIFIC  NORTHWE  8T  ELECTRIC 
POWER  AND  CON^RVATION 
PLAIMINQl 


:  The  PadficlNorthwest  Qectric 
Power  and  Conservation  Planning 
Council  (Northwest  fower  Planning 
Council). 


UMI 


STATUS:  Open. 

SUMMANv:  The  Northwest  Power 
Planning  Council  hereby  aimounces  a 
forthcoming  meeting  of  its  Losses  and 
Goals  Advisory  Committee  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act  5  U.S.C  Appendix  L 1- 
4.  Activities  will  include: 

•  Losses  information  difcussion 

•  Contributions  issue  scoping 

•  Public  comment 

DATS:  December  20, 1985. 9:00  a.m. 
AOORESS:  The  meeting  will  be  held  at 
the  Council's  Meeting  Room.  1150  SW. 
Broadway,  Suite  1100,  Portland.  Oregon. 

FON  FUMTHEII  MFOIWUTION  CONTACT: 

John  Marsh,  503-222-5181- 

Edward  Sheets. 

Executive  Director. 

(FR  Doc  65-29438  Filed  12-11-85: 8:45  am] 
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POSTAL  SERVICE 
Adjustment  of  Preferred  Rates 

On  December  3. 1985  the  Governors  of 
the  Postal  Service  adopted  Resolution 
8&-ft  which  adjusts  preferred  rates  of 
postage,  effiective  January  1. 1988,  to 
step  16  of  the  rate  phasing  schedule 
adopted  by  the  Governors  on  December 
11, 1964.  These  step  18  rates  were 
published  on  September  17, 1985  at  50 
FR  37740. 

W.  Allen  Suiders.        • 
Associate  General  Counsel.  Office  of  General 
Law  and  Administration. 
(FR  Doc  65-29429  Filed  12-11-65:  6:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  By  Office  of 
Maruigement  and  Budget 

Agency  Clearance  Q^/cer— Kenneth 
Fogash  (202)  272-2142. 

Upon  written  request,  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer  Affairs 
and  Information  Services,  Washington. 
DC  20549. 

Extension 

Form  F-e,  SEC  File  No.  270-270;  Rule 
12g3-2.  SEC  File  No.  270-104 

Notice  is  hereby  given  that  pursuant 
to  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  Form  F-6  (17  CFR  239.36]  and 


Rule  12g3-2  (17  CFR  240.12g3-2]  for 
approval  of  an  extension  of  clearance. 

Form  F-6  is  used  by  depositary  banks 
to  register  American  Depositary 
Receipts  of  foreign  companies  pursuant 
to  the  Securities  Act  of  1933.  All  Tilings 
on  Form  F-6  are  prepared  and  filed  by  a 
limited  number  of  banks  that  act  as 
depositaries. 

Rule  12g3-2  is  an  exemptive  rule  for 
foreign  private  issuers  pursuant  to  the 
authority  granted  under  section  12(g)(3) 
of  the  Securities  Exchange  Act  of  1934. 
Rule  12g3-2  contains  several  complete 
exemptions  from  the  Commission's 
disclosure.  The  exemption  provided  in 
paragraph  (b)  of  that  rule  requires  that 
companies  exempt  thereunder  furnish  to 
the  Securities  and  Exchange 
Commission  copies  of  all  the  material 
investor  information  in  their  home 
country.  Such  information  is  available 
for  public  inspection  and  copying. 

Submit  comments  to  OMB  Desk 
Officer  Sheri  Fox  (202)  395-3785,  Office 
of  Information  and  Regulatory  Affairs. 
Room  3235  NEOB.  Washington.  DC 
20503. 

|ohn  Wheeler.  i    . 

Secretary. 

December 6. 1985.    .--_  .  •      *:- 

(PR  Doc  65-29457  FUed  12-11-85;  8:45  am] 
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inalaase  No.  IC-14S32;  FN*  No.  S12-6240) 

Investntent  Trust  of  Bostol^ 
Application 

December  8, 1965. 

Notice  is  hereby  given  that  Investment 
Trust  of  Boston  ("ITB")  and  Moseley 
Capital  Management  Ina  ("MCM"),  both 
at  60  State  Street  Boston, 
Massachusetts  02109:  and  Investment 
Trust  of  Boston  High  Income  I^us  Fund. 
In&,  Investment  Trust  of  Boston — 
Massachusetts  Tax  Free  Income  Fund,   ' 
and  The  Empire  Builder  Tax  Free  Bond  > 
Fund,  all  at  P.O.  Box  One.  60  State 
Street  Boston,  Massachusetts  02101  - 
(collectively,  with  ITB.  the  "Funds");       ' 
Wariick  ft  Baker,  Inc.  ("W&B").  163 
Washington  Street  Morristown.  New 
Jersey  07960:  and  Empire  Group,  Inc.      ;.  - 
("Empire").  6  East  43rd  Street,  New 
York,  New  York  10017  (the  Funds.  MCM, 
W&B  and  Empire,  collectively, 
'  "Applicants")  filed  an  application  on 
October  30, 1985,  for  an  order  of  the 
Commission,  pursuant  to  section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Act")  exempting  Applicants  from  the 
provisions  of  section  15(a)  of  the  Act  to 
the  extent  necessary  to  permit  the 
implementation,  without  prior 
shareholder  approval  of  certain  new 
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investment  advisory  and  sub-advisory 
agreements.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statemient  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  rules  thereunder  for  the  text  of 
the  applicable  provisions  thereof. 

Applicants  state  that  each  of  the 
Funds  is  registered  under  the  Act  as  an 
open-end,  management  investment 
company.  Applicants  further  state  that 
MCM  is  registered  under  the  Investment 
Advisers  Act  of  1940  and  is  a  wholly- 
owned  subsidiary  of  Moseley, 
Hallgarten,  Estabrook  ft  Weeden  •* 
Holding  Corporation  ("Holding"),  whose 
principal  operating  subsidary  is 
Moseley,  Hallgarten,  Estabrook  ft 
Weeden,  Inc.  ("Moseley").  a  New  York 
Stock  Exchange  member  firm.  MCM  acts 
as  investment  adviser  to  each  of  the 
Funds  pursuant  to  advisory  agreements 
("Existing  Advisory  Agreements").  WftB 
is  also  registered  under  the  Investment 
Advisers  Act  of  1940,  is  50  percent- 
owned  by  MCM,  and  acts  as  sub-' 
adviser  to  Investment  Trust  of  Boston 
High  Income  Plus  Fund  pursuant  to  a 
sub-advisory  agreement  with  MCM. 
Both  of  the  above  mentioned  sub- 
advisory  agreements  are  referred  to  as 
"Existing  Sub-Advisory  Agreements". 

The  Existing  Advisory  Agreements 
and  the  Existing  Sub-Advisory 
Agreements  (collectively  "Existing 
Agreements")  each  provides  that  it  will  - 
terminate  in  ^e  event  of  its 
"assignment"  as  that  term  is  defined  in 
section  2(a)(4)  of  the  Act.  The  Existing 
Sub-Advisory  Agreements  further 
provide  that  each  will  terminate  upon 
termination  of  its  respective  Existing 
Advisory  Agreement. 

On  October  4. 1985,  Holding  and 
Amwal  American  Investment  Limited 
("Amwal")  entered  into  a  stock 
purchase  agreement  ("Purchase 
Agreement")  pursuant  to  which  amwal 
agreed  to  purchase  up  to  1,200,000 
shares  of  Series  B  Preferred  Stock 
("Preferred  Stock")  of  Holding.  After  the 
first  closing  under  the  Purchase 
Agreement,  Amwal  acquired  500,000 
shares.  According  to  the  applicaiton,  the 
second  closing  was  scheduled  to  take 
place  on  November  26, 1985,  or  such 
other  time  as  agreed  between  the 
parties,  at  which  time  Amwal  would 
acquire  up  to  an  additinal  700.000  shares 
of  Preferred  Stock. 

Until  July  31, 1986,  each  share  of 
Preferred  Stock  is  entitled  to  Bve  votes 
and  is  also  entitled  to  be  voted  together 
with  Holding's  common  stock  on  all 
matters  submitted  to  the  common 
stockiiolders.  On  or  before  July  31, 1986, 


holders  of  Preferred  Stock  may  convert 
all,  but  not  less  than  all,  such  shares  into 
shares  of  common  stock.  If  ail  1,200.000 
shares  of  Preferred  Stock  are  so 
converted,  Amwal  would  own 
approximately  33.2  percent  of  the 
outstanding  common  stock  of  Holding.  If 
such  shares  are  not  converted,  Amwal 
will  hold  Preferred  Stock  representing 
approximatley  39  percent  of  the  voting 
power  of  all  the  outstanding  voting 
securities  of  Holding.  In  addition,  two 
representatives  of  Amwal  have  been 
elected  to  the  ten  member  Board  of 
Directors  of  Holding,  and  have  been 
appointed  officers  of  Holding  and/or  its 
subsidiaries  (but  not  MCM).  Thus, 
completion  of  the  second  closing  under 
the  Purchase  Agreement  may  result  in  a 
presumptive  change  of  control  of 
Holding  and  its  subsidiaries  and 
affiliated  companies  as  "control"  is 
defined  in  section  2(a)(9)  of  the  Act.  In 
such  event  an  assignment  of  each  of  the 
Existing  Advisory  Agreements  would 
occur  under  section  2(a)(4)  of  the  Act 
resulting  in  the  termination  of  the 
Existing  Agreements  pursuant  to  their 
terms. 

In  order  to  protect  against  such  an 
occurrence,  the  Applicants  request  relief 
fit)m  the  provisions  of  section  15(a)  of 
the  Act  so  that  the  Directors  or  Trustees 
of  each  of  the  Funds  may  approve,  and 
the  Funds  may  enter  into,  the  respective 
New  Agreements  as  of  the  completion  of 
the  sale  transaction  without  shareholder 
approval  prior  to  or  at  that  time.  The 
New  Agreements  will  continue  until 
they  are  approved,  disapproved  or 
replaced  by  alternative  arrangements  by 
action  of  the  shareholders  of  each  of  the 
Funds  at  the  next  shareholders'  meeting. 
The  next  shareholders'  meeting  of  the 
Funds,  other  than  Empire  Builder  Fund, 
will  be  held  no  later  than  120  days  after 
completion  of  the  sale  transaction,  and 
the  next  shareholders'  meeting  of  The 
Empire  Builder  Tax  Free  Bond  Fund  will 
be  no  later  than  240  days  after  the 
completion  of  such  transaction. 
/  Applicants  state  that  the  Directors  or 
Trustees  of  each  of  the  Funds  have 
determined  that  it  is  in  the  best  interests 
of  the  respective  Funds  and  their 
shareholders  to  continue  the  present 
relationship  with  MCM,  W&B  and 
Empire  after  the  completion  of  the  sale 
transaction.  Applicants  assert  that  the 
Directors'  or  Trustees'  determinations  as 
to  the  advisability  of  entering  into  the 
New  Agreements  complied  with  the 
requirements  of  section  15(c)  of  the  Act. 

MCM,  W&B  and  Empire  represent  that 
for  the  period  between  the  completion  of 
the  sale  transaction  and  the  next 
shareholders'  meetings,  there  will  be  no 


material  change  in  the  nature  or 
substance  of  the  services  presently 
provided  to  the  Funds  under  the  &cisting 
Agreements  or  in  the  fees  charged 
thereunder,  or  in  the  persons  providing 
such  services  or  in  their  supervision. 
Applicants  have  been  advised  that  the 
Funds  will  not  bear  any  of  the  costs  of 
the  preparation  or  filing  of  this 
application  or  of  the  consideration  by 
shareholders  of  the  New  Agreements, 
except  to  the  extent  that  such  costs  also 
relate  to  the  holding  of  annual  meetings 
and  are  in  lieu  of  costs  the  Funds  would 
have  otherwise  incurred  in  connection 
with  such  meetings. 

For  the  following  reasons,  Applicants 
submit  that  the  exemptions  requested 
are  consistent  with  the  standards  set 
forth  in  section  6(c)  of  the  Act  and 
should  be  granted:  (1)  No  changes  in  the 
management  or  services  rendered  will 
result;  (2)  Board  and  shareholder 
approval  will  be  obtained  promptly;  (3) 
the  exemption  would  be  consistent  with 
the  poUcies  of  Rule  15a-4  even  though 
Applicants  cannot  avail  themselves  of 
this  Rule;  (4)  the  exemption  would  avoid 
certain  adverse  effects  on  the  Funds  not 
intended  by  the  Act.  Applicants  state 
that,  for  all  the  foregoing  reasons,  the 
exemption  requested  is  consistent  with 
the  public  interest  and  with  the  interest 
and  protection  of  investors  and  the 
purposes  fairly  intended  by  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  appHcation  may,  not  later 
than  December  30, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  addresses  stated 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  %vill  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
fohn  Wheeler, 
Secretary. 
[FR  Doc.  85-29496  Filed  12-11-85;  8:45  am) 
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lEiMvgy 
AcquMOon  of  OoncMlMi 
Inc. 

December  &  19eSk 

Midwest  Emrgj  ("»|Bdvre8t'*).  401 
Douglas  Street.  P.O.  B^n  1348,  Sioux 
City.  LA  51102,  an  bywk  corporatioii.  has 
filed  an  application  p4raaanl  to  Mdions 
9(aM2)  and  10  of  the  Public  Utility 


Ac( 


of  1935  ("Act") 
tbe  Cominission 
sition  of  all  of 
stock  of 
c  ("Da").  SB 


Holdiag  Company 
requesting  an  order 
approving  Midwest' 
the  outstanding  coi 
Donovan  Companies. 
Iowa  corporation  that  lis  primarily  a 
natural  gas  distributiop  utility. 
Midwest's  intent  is  to  {transfer  the  utility 
assets  of  DQ  together] with  Iowa  Gas 
Company  ("IGC")  to  liwa  Public 
Service  Company  ("IPp*').  Midwest's 
wholly-owned  public  $titity  stibsidiary, 
and  operate  DCTs  nattiral  gas  utility 
operations  and  IGC  a^  divisions  of  IPS. 
Midwest  will  pay  $33  for  escfa  share  of 
DCI  common  stock  cujrently 
outstanding  for  a  total  pwcbtee  price  of 
approximately  $51.6  niillion.  The 


jleledby 

t's  wbolly- 
lAcqoisitkni 
I  the  snrviviog 


kUici 


signifieant 
Btility 
in  the 
aad 

power  and  energy 
~  and 


transaction  will  be 
merging  EX^l  with 
owned  subsidiary. 
Company,  with  DCI 
corporation. 

IPS  is  Midwest's 
subsidiary  and  only 
subsidiary.  IPS  is 
generation,  transraii 
distribution  of  electri 
to  retail  residential, 
industrial  customers  14  Iowa  and  South 
Dakota  and  wholesalel  customers  in 
Iowa.  IPS  purchases  natural  gas  from  its 
sole  pipeline  supplier.  North^  Natural 
Gas  Company  ("Northern"),  a  division 
of  HNG/InterNorth  In^.,  and  provides 
natural  gas  service  to  (etail  customers  in 
Iowa.  Nebraska  and  S^uth  Dakota. 
Midwest  also  engages  lin  certain  other 
non-utility  businesses. 

Midwest  is  a  holding  company  as 
defined  under  section  p(a)(7)(A)  of  the 
Act  and  is  an  affiliate  bf  a  public  utiKty, 
as  defined  under  sectipn  2(aKllKA)  of 
the  Act,  by  virtue  ofNfelwest's 
oimership  of  all  of  B'S's  outstanding 
voting  securities.  Midwest  is  exempt 
under  section  3(a)|l)  of  the  Act.  except 
section  9(a)(2).  Sectioa  9(a)(2]  provides 
that  unless  the  acquisibon  has  been 
approved  by  the  Comi  lission.  it  shall  be 
unlawful  for  any  perse  n  to  acquire  any 
security  of  a  public  utility  company  if 
the  acquiring  person  is,  or  by  virtue  of 
such  acquisition  will  fa  ecome,  an 
affiliate  of  such  public  utility  and  any 
other  public  utility  cor  ipany. 


UMI 


DCI  is  primarily  a  nattnral  gas 
distribution  utility  with  its  headquarters 
in  St.  Paul,  Minnesota.  As  of  September 
30, 1985,  it  serves  60,301  natural  gas 
customers.  The  North  Central  Public 
Service  Company  division  ("NCPS")  of 
DCI  serves  12,535  customers  in  nortii 
central,  central  and  southeastern  Iowa, 
and  49,525  customers  in  central 
Minnesota,  including  the  northern 
suburbs  of  SL  Paul  and  Minneapolis. 
The  Southern  Gas  Company  division 
( "SGC")  served  4,241  customers  in 
Florida.  NCPS  purchases  natural  gas 
from  Northern.  ANR  Pipeline  Company, 
Natural  Gas  Pipeline  Company  of 
America  ("Natural"]  and  Midwestern 
Gas  Transmission  CompKny.  SGC 
purchases  natural  gas  from  Florida  Gas 
Transmission  Company,  a  subsidiary  of 
HNG/Intemorth  Inc. 

DCI  has  several  non-regulated 
businesses  in  addition  to  its  natural  gas 
operations.  Donovan  Construction  Co. 
("DCGO"),  a  wholly-owned  subsidiary 
of  DCI,  provides  electrical  distribution 
line  construction  and  maintenance 
services  in  Minnesota  and  Watertown. 
New  York.  DCI  distributes  and  markets 
propane  to  retail  customers  in  Florida 
through  Mid-Florida  Service 
Corporation,  also  a  whoUy-owned 
subsidiary,  and  SGC.  Golden  Rule  Oil 
COm  a  division  of  DCI.  markets  propane 
and  fuel  oil  at  retail  in  Wisconsin  and 
NCPS  distributes  propane  to  retail 
customers  in  Minnesota.  DCCO  and 
Ravoux.  Inc  a  subsidiary  of  DCCO. 
have  real  estate  investments  in 
Minnesota  and  Teimessee. 

On  October  14, 1985.  the  Board  of 
Directors  of  Midwest  approved  the 
purchase  of  IGC  an  Iowa  corporation 
and  wholly-owned  subsidiary  ol  Iowa 
Resources  Inc..  also  an  Iowa 
corporation.  IGC  is  a  natural  gas 
distribution  company  serving  portions  of 
central  and  southwest  Iowa,  including 
the  metropobtan  Des  Mmnes.  Iowa  area. 
Midwest  filed  an  application  with  the 
Commission  (File  No.  7172)  on  October 
24, 1985  seeking  approval  for  the 
acquisition  of  IGC 

Midwest  intends  to  operate  the  public 
utility  systems  of  DCI  and  ICC  as 
divisions  of  IPS.  This  would  be 
accomphshed  by  mergiiq  IGC  into  DCI 
and  then  transferring  by  way  ot  a 
prqserty  dividend,  the  utility  operations 
of  DC!  and  IGC  to  Midwest.  Midwest 
would  then  make  a  capital  contribution 
in  tbe  form  of  those  same  properties  to 
IPS.  IPS  would  organize  aU  of  the 
combined  utility  operations  into  an 
electric  division  and  several  nattval  gas 
divisions.  The  electric  division  would 
consist  of  the  present  IPS  electric  utility 
operations  only.  The  gas  divisions 


would  be  organized  to  preserve  the 
name  recognition  IPS,  DCI  and  IGC  have 
developed  with  their  respective  gas 
customers.  There  may  also  be  some 
realigimient  of  individual  gas  properties 
to  the  extent  operating  efficiencies  and 
economies  of  scale  would  be  realized. 

According  to  the  application.  Midwest 
approached  DCI  concerning  the 
possibility  of  Midwest  acquiring  DCI  in 
December.  1984.  Discussions  between 
Midwest  and  DCI  were  postponed  until 
DCI's  investment  banker  had  completed 
its  analysis  and  prepared  bidding 
documents  for  review  by  poteoti^ 
buyers.  These  documents  became 
available  in  August.  1985.  Midwest 
subsequently  offered  to  purchase  the 
outstanding  DCI  Common  Stock  for  $33 
per  share  in  cash,  contingent  upon 
necessary  federal  regulatory  approvals. 
This  offer  was  accepted  by  DCI  and 
formalized  as  of  October  21. 1966.  the 
date  of  the  Agreement  and  Plan  of    ■ 
Merger.  No  associate  company  or 
affiliate  of  Midwest  or  affiliate  of  any 
sudi  associate  company  has  any  direct 
or  indirect  material  interest  in  the 
proposed  transaction  except  as  stated 
above. 

'  The  application  asserts  that  with  the 
acquisition  of  DCI,  instead  of  having 
access  to  a  single  pipeline  suppHer,  IPS 
would  have  access  to  four  different 
midwestem  pipeline  suppliers,  which 
would  facilitate  the  purchase  and 
delivery  of  gas  supplies  to  IPS  and  its 
gas  divisions.  The  affiliation  of  IPS  and 
DCI  would  also  allow  for  gas  supply 
transactions  on  a  much  larger  scale  than 
either  alone  could  support  The 
opportunity  to  purchase  gas  supplies 
directly  at  potentially  more  competitive 
prices  would  be  greatly  enhanced  by  the 
increased  number  of  pipeline  companies 
available  to  either  supply  or  transport 
the  gas  on  IPS'  behalf.  In  addition,  the 
quantities  of  firm  natural  gas  now  under 
contract  by  IPS  and  DCI  tvith  ttieir 
suppliers  could  be  aligned  more  clouAy 
with  the  autnal  demands  of  their 
customers. 

Midwest  asserts  diat  the  proposed 
acquisiton  is  consistent  with  the 
requirements  of  section  10,  and  is  not 
unlawful  under  the  provisions  of  section 
8  of  the  Act,  or  detriraenty  to  the 
carrying  out  of  Section  11  of  tbe  Act 
Midwest  also  asserts  that  it  would 
remain  an  exempt  holding  company 
under  section  3(a)(1)  of  the  Act  and  Rale 
2  thereunder  after  it  acquires  aB  of  Ae 
outstanding  DCI  Common  Stock. 
Midwest  states  that  no  state  or  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transaction. 
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The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
O^ce  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  30, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  Midwest  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  must  identify  speciHcally  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notioe  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohn  Wheeler,  > 

Secretary. 
(FR  Doc.  85-29495  Filed  12-11-65:  8:45  am] 
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[RclMW*  No.  34-22691;  File  No.  SR-AMEX- 
•5-391 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
ttie  American  Stock  Exchange.  Inc.; 
Facilitation  Order  Rule 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  November  20, 1985  the  American 
Stock  Exchange,  Inc.  Bled  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Selt-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("AMEX"  or  "Exchange")  proposes  to 
amend  Exchange  Rule  950(d)  to  expand 
the  use  and  clarify  the  intent  of  the 
facilitation  order  rule. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange's  crossing  rules  provide 
that  in  cross  transactions  both  sides  of 
the  trade  may  be  competed  for  by  other 
market  participants.  Because  market 
participants  can  compete  on  either  side 
of  the  transaction,  a  public  customer 
order  might  not  be  completely  filled.  To 
ensure  the  complete  execution  of  the 
public  customer  portion  of  a  cross 
transaction,  the  Exchange  added  a  new 
type  of  options  order  in  1983.  This 
facilitation  order  is  defined  narrowly  in 
Amex  Rule  950(d)  as  "an  order  for  the 
proprietary  account  of  a  member 
organization  which  is  only  executed,  in 
whole  or  in  part,  in  a  cross  transaction 
with  a  public  customer  of  the  member 
organization."  When  a  facilitation  order 
is  utilized  to  cross  a  public  customer 
order,  market  participants  can  compete 
only  with  the  member  firm  order  by 
accepting  the  bid  or  offer  made  on 
behalf  of  the  public  customer.  Market 
participants  may  not  compete  with  the 
public  customer  side  of  the  order  by 
changing  the  established  market.  The 
member  utilizing  a  facilitation  cross 
order  on  behalf  of  his  public  customer 
must  comply  with  the  following 
procedure: 

(1)  Request  a  market  for  the  option 
series  to  be  crossed; 

(2)  Disclose  all  terms  of  the  public 
customer  order  including  any 
contingencies  (if  possible): 

(3)  Disclose  the  fact  that  the  order  is 
subject  to  facilitation; 

(4)  On  behalf  of  the  public  customei^ 
bid  above  the  highest  bid  or  offer  below 
the  lowest  offer  in  the  market; 

(5)  Allow  an  opportunity  for  other 
market  participants  to  accept  the  bid  or 
offer  made  on  behalf  of  the  public 
customer  (other  market  participants 
must  satisfy  any  and  all  contingencies  of 
the  public  customer  order,  just  as  the 
member  firm  is  committed  to  do);  and 

(6)  Immediately  thereafter,  cross  all  or 
any  remaining  part  of  the  customer 
order  and  the  facilitation  order  at  the 
customer's  bid  or  offer  by  announcing  to 
the  trading  crowd  the  quantity  and  price 
of  the  orders  being  crossed. 


Under  the  present  rule,  a  facilitation 
order  can  only  be  used  in  crosses 
involving  a  public  customer  order  on  the 
one  hand  and  an  order  for  the 
proprietary  accoimt  of  the  customer's 
member  firm  on  the  other.  The  Exchange 
now  proposes  that  other  orders  be  used 
to  facilitate  a  public  customer  order 
cross  transaction.  Specifically,  the 
Exchange  proposes  to  allow  orders  other 
than  member  firm  proprietary  orders  to 
be  used  in  a  facilitation  order  cross. 
These  would  include  any  orders  of  the 
member  firm,  other  customer  orders,  as 
well  as  orders  irom  other  members  and 
member  firms.  By  expanding  the  number 
of  facilitation  orders,  the  proposed  rule 
change  will  enable  public  customers  to 
receive  executions  on  orders  which  may 
not  have  been  otherwise  executable. 
Therefore,  public  customers  would 
benefit  from  the  proposed  rule  change. 

The  Exchange  also  proposes  to  clarify 
the  intent  of  Rule  950(d)  by  deleting  an 
ambiguous  phrase  in  the  commentary. 
The  phrase  "at  the  same  price"  could  be 
read  to  provide  market  participants  with 
a  second  opportunity  to  make  a 
quotation  which  could  block  the 
customer  side  of  the  order  by  changing 
the  estabUshed  market* 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by 
expanding  the  scope  of  a  rule  which  will 
enhance  the  execution  of  public 
customers'  orders.  Therefore,  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  1934  Act  which 
provides  in  pertinent  part,  that  the  rules 
of  the  Exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  protect  the  investing  public. 

B.  Self-Regulatory  Organizations's 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 


'  This  revision,  however,  would  not  preclude 
persons  in  the  trading  crowd  from  accepting  the 
customer's  bid  or  offer  or  providing  the  customer 
with  an  improved  execution  price.  See  letter  from 
Heidi  L  Spitzer.  Senior  Attorney,  Amex,  to  Eneida 
Rosa,  Branch  Chief,  Division  of  Market  Regulation, 
SEC,  dated  November  26. 1965. 
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No  written  eommeiils  were  eitlief 
solicited  or  received,  i 

in.  Date  of  EffKtwwiLs  of  Uie 
Proposed  Ride  Chans  i  aad  Tmiiis  far 


The  Commission  fii  ds  that  the 
proposed  rule  change  Is  consistent  with 
the  requirementa  of  th  e  Act  and  (he 
rules  and  regulations  thereunder 
applicable  to  a  self-regulatory 
organizatioo  and  in  particular,  the 
requirements  of  Secti^  6  and  the  rules 
and  regulations  thereunder.  The 
CoBunissioa  finds  goold  cause  for 
apptoving  the  propooid  rule  change 
prior  to  the  thirtieth  dpy  after  the  date  of 
publication  of  notice  9f  fihng  thereoi.  in 
that  the  Commission  previously 
approved  as  sobatantlally  identical 
proposal  by  the  Qucs^  Board  Opboos 
Exchange,  faic.  andhas  not  received  any 
adverse  comments  ool  that  rule  change.* 

IV.  Solicitation  of  Coc  imants 

kiterested  persons  are  invited  to 
submit  written  data,  views  emd 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  4nd  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  2054t.  Copies  of  the 
submission,  all  subseaaent  amendments, 
all  writtten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission.{and  aD  written 
communications  relating  to  the  proposed 
rule  change  between  ^e  Commission 
and  any  person,  otheij  than  those  that 
may  be  withheld  ftoi 
accordance  with  the  | 
U.S.C  552.  will  be  av^ 
inspection  and  copyir 
Commission's  PoWic  1 
450  Fifth  Street.  NW.,  Washington.  DC. 
Copies  of  such  filing  ilrill  also  be 
available  for  inspedian  and  cc^ying  at 
the  principal  office  of  the  above- 
mentioned  self-regulalory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  }anu 

It  is  therefore  order 
section  19(bK2)  of  1 
above-mentioned  pr 


I  the  public  in 
irisionsofS 
iblelbr 
;in  the 
Reference  Section. 


be  and  hereby  is.  approved. 


^ry2.ig8a 
ed.  pursuant  to 
jAct.  that  the 
Bosed  role  change 


For  the  commissioa  b] 
Market  Regulation,  purs  lani 
authority. 


the  DWisian  of 
to  delegated 


<  See  Sccwilies  Exchang«  Act  HeWase  Nos.  22102 
(Miy  31. 1986).  50FR  2«ralFUe  N»  SB-CBOE-SS- 
St).  and  22273  ||uly  2ft  ISBsJl  SO  FK  3M«|r>le  Na. 
SR-CBOE-S5-23). 


Dated:  Deceaiber  5. 19B& 

Secntaiy. 

(FR  Doc.  85-2945»  Fited  i2-Tt-«S  8:45  smj 
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(Ra(«no  No.  34-22«9ft  n*  Nac  8R-0CC- 
•S-fS] 

Setf-Regutatory  Organizationa; 
Options  Clearing  Corp.;  Order 
Approving  a  Prepoead  Rule  Ctwnge 

The  Options  Clearing  Corporation 
("OCC")  on  September  6, 1985, 
submitted  a  proposed  rule  change  to  the 
Commission  porsnant  to  section  19(b)(l] 
of  the  Secmities  Exchange  Act  of  1994 
(the  "Act").  The  Commission  pnbKshed 
notice  of  the  proposal  to  soiicft  poblfc 
comment  on  October  17, 1985, 
(Secmities  Exchange  Act  Release  No. 
22521  (October  9, 1985),  50  FR  42110 
(October  17, 1985)).  No  comments  were 
received.  This  Order  approves  the 
proposal 

OCCs  proposal  would  amend  OCC 
By-Law  Artide  VI,  section  3,  to 
authorize  clearing  members  to  open  a 
stock  market-maker's  or  stock 
speciaKst's  options  account.* 
Specifically,  the  proposal  wotdd  permit 
clearing  members  who  carry  acoonnts 
for,  or  are  themselves,  market-makers  or 
specialists  in  imderlying  stocks  to  carry 
options  positions  on  those  stocks 
('^specialty  options'*)  in  a  separate  stock 
market-maker's  or  stock  specialist's 
account  with  OCC.*  The  proposal  would 
limit  the  use  of  such  accounts  to 
transactions  in  options  on  the  stocks  for 
which  the  person  having  the  account  is  a 
market-maker  or  specialist. 
Fmlhermore,  market-mdcers  or  stock 
specialists  could  not  use  combined 
market-maker  accounts  '  because  their 
use  would  enable  the  stock  maiicet- 
maker  or  stock  speciaHst  to  commingle 
its  specialty  options  positions  with  other 
market-makers'  or  specialists'  options 
positions.  The  proposal  also  would  not 
allow  use  of  the  new  accounts  by  stock 


'  OCCs  proposal  would  maice  conforming 
amendments  to  OCC  By-l.aw  Article  L  section  1.  t>y 
adding  dennitioa*  for  "siocb  market-nakef^  aad 
"stock  specialist" 

*The  proposai  cofrespenda  to  the  New  York 
Stock  Exchange's  ("NYSE")  receat  amendment  to 
NYSE  Rule  105.  That  Rule  now  permits  NYSE 
specialists  to  tTa<le  in  options  on  their  specialty 
stocks  to  hed^  the  risks  of  makmg  a  Baiket  Ib  tte 
specialty  stocks.  See  Securities  Exckaage  Act 
Release  Na  ano  (February  4, 1985).  SO  FR  5706 
(February  tl.  1985).  hi  that  Order,  the  Commission 
concluded  among  other  things,  that  the  Rule  slK>uld 
increase  stock  market  liquidity  and  deptlL  Becaaae 
the  Rale  shouU  enable  stock  specialists  to  reduce 
their  market  exposure,  specialists  should  be  better 
able  to  take  on  larger  specialty  slock  positions. 

»OCC  By-Law  Article  HI.  section  3(c),  which 
defmes  a  "combined  market-maker  accawnt~ 


market-makers  or  stock  specialists  who 
are  also  niarket-roak»s,  ^wciahats  or 
registered  traders  in  specialty  options. 

OCCs  propose  inchidea  technicai 
amendment*  to  it*  Kiarioel-Maker's, 
Spedalisf  s  and  Registered  Trader's 
Account  agreements  adapting  than  lor 
use  by  stock  maricel-makers  and  stock 
specialists.  Furthermore,  the  proposal 
contains  correspomMngrevisians  to 
OCCs  Joint  Account  Agreament  for 
Market-Makers,  Specialists  and 
Registered  Traders,  whidi  would  be 
used  if  two  or  more  stock  market- 
makers  or  stodt  q>cciaHsts  choose  to 
open  a  )oint  account 

OCC  represents  in  its  Si^ng  that  the 
proposal  is  consistent  with  the  Act  and, 
in  particular,  Section  17A,  in  ttiat  tiie 
proposal  promotes  the  safegearding  of 
securities  and  funds  in  OCC's  custody  or 
for  which  it  is  responsible.  OCC  states 
that  the  proposal  should  enable  stock 
market-makers  and  stock  specialists  to 
monitor  closely  their  speciahy  optrans 
trading.  OCC  further  states  that  the 
proposal  should  facilitate  self-regulatory 
organization  surveillance  of  stock 
market-maker  and  stock  specialist 
specialty  options  transactions  to  ensure 
that  those  transactions  are  eRiected  for 
bona-fttfe  hedging  purposes,  oonsislent 
with  the  NYSE  rule  change. 

The  Commission  agrees  with  OCC 
that  die  proposal  is  consistent  with  the 
Act  and  should  be  approved.  Tire 
Commission  beUeves  diat  the  proposal 
should  enable  stock  market-makos  and 
stock  specialists  to  monitor  effectirefy 
their  speciahy  options  positions.  By 
segregating  q>ecialty  options  positions 
in  separate  accounts,  stock  market- 
makers  and  stock  specialists  should  be 
better  able  to  monitor  the  hedge  value  of 
their  specialty  optu»s  in  relation  to 
stock  specialty  positions.  This  enhanced 
monitoring  ability  should  enable  them 
and  their  regulators  to  determine  if  the 
specialty  options  trdding  is  consistent 
with  the  NYSE  Rules  and  should  help 
the  marketplace  realize  the  Rule's 
benefits. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  nde 
change  is  consistent  with  section  I7A  of 
the  Act  because  it  promotes  the 
safeguarding  of  secwities  and  famja  in 
OCC's  custody  or  for  whfch  it  is 
responsible.  Furthermore,  the  proposal    . 
is  consistent  with  the  Act  because  it 
facilitates  careful  monitormg  of 
specialty  options  trading  of  stock 
market-makers  and  stock  specialists  by 
those  maricet-makers  and  stock 
specialists  and  regulatory  authorities 
responsible  for  overseeing  that  activity. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(1)  of  the  Act,  that  OCCs 
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proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation  pursuant  to  delegated 
authority. 

Dated:  December  6, 1985. 
|ohn  Wheeler.  *'     " 

Secretary.  '■'  ■  '"-  ■ 

|FR  Doc.  8S-294S9  Filed  12-11-85;  8:45  am] 

MUNO  COM  W1»«1-« 


Na  34-226M;  FM  Na  SR-PSE- 


C 
■6-25] 


«Mn 'VI  •gummy  urgamnRions;  pkiiic 
Stock  Exchange,  kio;  Order  Approving 
Propoeed  Rule  Change 

On  September  26. 1985,  the  Pacific 
Stock  Exchange,  Inc.  filed  with  the 
Commission  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")"  and  Rule  19b-4  under  the  Act  ' 
a  proposed  rule  change  to  establish  a 
schedule  of  fines  for  violations  of 
Option  Floor  Procedure  Advice 
("OFPA")  B-5{C).  which  prohibits  PSE 
maricet  makers  fixim  effecting  single  or 
small-lot  options  trades  during  limited 
appearances  on  the  PSE  floor  solely  for 
the  purpose  of  satisfying  the 
requirement  that  they  execute  40%  of 
their  total  transactions  in  person  on  the 
PSE  Boor.'  The  proposed  schedule  of 
fines  would  be  as  follows: 
First  offense — Letter  of  caution 
Second  offense — Minimum  fine  of 

$250.00  plus  $10.00  per  single  or  small- 
lot  trade 
Third  Offense — Minimum  fine  of  $500.00 

plus  $20.00  per  single  or  small  lot 

trade 
Fourth  o^ense — ^Minimum  fine  of 

$1,000.00  plus  $4aOO  per  single  or 

small-lot  trade 


'  15  U.&C  TIMbMl )  (1982). 

>  17  CFR  24ai9b-«  (19S5). 

'OFPA  B-5(C)  was  submiUed  as  a  part  of  Pile  No. 
SR-PSE-85-2S  and  went  into  efTect  on  September 
28, 1985.  pursuant  to  Section  19(bK3)(A)  of  the  Act 
|15  VS.C  788(bM3)(A)  (1982)|.  See  Securities 
Exchange  Act  Release  No.  22S7S  (September  28. 
19aS),'50FR  456*7. 


Additional  offenses — May  result  in 

minimum  fines  of  $2,000.00  and/or 

possible  suspension 

The  proposed  rule  change  was'noticed 
in  securities  Exchange  Act  Release  No. 
22575  (September  26, 1985).  50  FR  45697 
(November  1. 1985).  No  comments  were 
received  with  respect  to  the  pn^wsed 
rule  change. 

The  Coomrission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6.* 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  5, 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-29480  Filed  l£-ll-«5;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 


Public  InfonnaUon  i 

Requirement  SubmlNed  to  0MB  for 


Date:  December  4. 1985. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  this  submission 
may  be  obtained  by  catting  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7221. 1201  Constitution  Avenue. 
NW.,  Washington.  DC  20220. 


*15U.S.C78f(1882). 

*1S  U.S.C  78s(bK2)  (1082). 


Alcohol  Tobaooo  aod  Fiteanns 

OMB  Number:  1512-0006 

Form  Number  ATF  F  3310.4 

Type  of  Review:  Extension 

Title:  Report  of  Multiple  Sale  or  Other 
Disposition  of  Pistols  or  Revoiven 

Clearance  Officer  Howard  Hood  (202) 
566-7077,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  7202,  Federal 
Building.  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

(FR  Doc.  85-29464  Filed  12-11-85:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

.  CutturaHy  Significant  Ot^ects  Imported 
for  Exhll)ltlon  Determination; 
Amendment;  Gallery  for  a  King:  Old 
Maater  Paintings  From  Duhvlch 

On  Mard)  1, 1965,  notice  was 
published  at  page  8432  of  the  Federal 
Register  (SO  FR  8432)  by  the  United 
States  Information  Agency  pursuant  to 
Pub.  L.  89-259  relating  to  the  exhibit 
"Gallery  for  a  King:  Old  Master  Painting 
from  Dulwich."  The  notice  was 
amended  on  March  27, 1985  to  include 
the  dates  of  exhibition  at  the  Los 
Angeles  County  Museum  of  Art  (50  FR 
12106).  Recently  added  to  the  itinerary 
and  to  be  coverdd  by  the  notice  is 
exhibition  at  the  National  Academy  of 
Design  in  New  York  City  beginning  on 
or  about  January  21. 1966.  to  on  or  about 
February  26, 1986. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  December  6. 1965 
Thomas  E.  Harvey. 

General  Counsel  and  Congressional  Liaison. 
(FR  Doc  85-29507  Filed  12-11-8S:  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  50,  No.  239 

Thursday,  December  12,  1985 


TNs  section  of  >»  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94409)  5  U.S.C.   552t)(e)(3). 


COHTENTS 

Federal  Deposit 

tioo 

Federal  Election 


Insurance  Corpora- 


C  omniisson.. 


Item 

1.2 
3 


FEDERAL  DEPOSijr  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  th  >  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  52b),  notii  :e  is  hereby  given  that 
the  Federal  Depi  tsit  Insurance 
Corporation's  B<  ard  of  Directors  will 
meet  in  open  ses  sion  at  2:00  p.m.  on 
Monday.  December  16, 1985,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  Theie  matters  will  be 
resolved  with  a  jingle  vote  unless  a 
member  of  the  Bbard  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agent  a. 

Disposition  of 
meetings. 

Applications  f  )r  consent  to  acquire 
assets  and  assur  te  liabilities  and  to 
establish  one  branch: 

Banli  of  A.  Levy, 
consent  to  acquire 
assume  the  liabilit; 
the  Ojai.  Cahfomii 
Savings  and  Loan 
California,  a  non-! 
and  for  consent  to 
branch  of  Bank  of 


minutes  of  previous 


Oxnard,  California,  for 
certain  assets  of  and 
to  pay  deposits  made  in 
branch  of  Ramona 
.  Vssociation.  Orange, 

"l-insured  institution, 
establish  that  office  as  a 
Levy. 


Recommendat 
liquidation  of  a 
by  the  Corpora  ti  )n 
receiver,  liquidal  or, 
of  those  assets: 

Case  No.  46,377-L 
Cirod  Trust 
Rico 


on  regarding  the 
l  ank's  assets  acquired 
in  its  capacity  as 
,  or  liquidating  agent 


Com  pany.  San  Juan.  Puerto 


approved  by  the 
of  the  Corporation 
delegated  by  the  Board 


Reports  of  conlmittees  and  officers: 

Minutes  of  actions 
standing  committei  s 
pursuant  to  author  ty 
of  Directors. 

Reports  of  the  D^ision 
with  respect  to  app  I 
actions  involving  a  Jmin 
proceedings  appro*  ed 
Associate  Director 


of  Bank  Supervision 
ications.  requests,  or 
istralive  enforcement 
by  the  Director  or  an 
of  the  Division  of  Bank 


Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations:  ■  ^  -  - 

Summary  Audit  Report  re:  Capistrano 
National  Bank.  San  Juan  Capistrano, 
California  (Memo  dated  November  22, 
1965) 

Summary  Audit  Report  re:  Trend  Analysis  of 
Liquidation  Site  Audit  Reports  (Memo 
dated  November  22, 1985) 

Summary  Audit  Report  re:  Analysis  of 
Results  of  Eight  Asset  Management 
Automated  System  Audits  (Memo  dated 
November  26, 1985) 

Discussion  Agenda:, 

Memorandum  and  resolution  regarding 
postponement  of  the  effective  date  of  FDIC's 
Statement  of  Policy  Regarding  Disclosure  by 
the  FDIC  of  Statutory  Enforcement  Actions. 

The  meeting  will  be  held-in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  December  9, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

(FR  Doc.  85-29573  Filed  12-10-85;  1:24  p.m.) 
MLUNG  CODE  •714-«1-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting  ... 

Pursuant  to  the  provisions  of  the 
"Government  in  the  SunshineiAct"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  December  16, 
1985,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2,  (c)(6),  (c)(8),  and  (c)(9)(A)(ii) 
of  Title  5,  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  Uie  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 


-   Reports  of  the  Director,  Ofnce  of 
Corporate  Audits  and  Internal 
Investigations: 

Summary  Audit  Report  re:  The  Taylor  State 

Bank.  Emington,  Illinois  (Memo  dated 

November  22. 1985) 
Summary  Audit  Report  re:  Commercial  State 

Bank.  Afton.  Iowa  (Memo  dated  November 

22.1985) 
Summary  Audit  Report  re:  Citizens  State 

Bank,  Arapahoe,  Nebraska  (Memo  dated 

November  22, 1985) 
Summary  Audit  Report  re:  Audit  of  Selected 

Liquidation  Assets,  Midland  Consolidated 

Office  (Memo  dated  November  15. 1985) 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  baiiks  or  ofHcers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5  " 
U.S.C.  552b(c){6).  (c)(8).  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Application  for  consent  to  transfer 
assets  in  consideration  of  the 
assumption  of  deposit  liabilities: 

Heritage  Bank  and  Trust  Company.  Crest 
Hill.  Illinois,  for  consent  to  transfer  certain 
assets  to  Joliet  Federal  Savings  and  Loan 
Association,  Joliet,  Illinois,  a  non-FDIC- 
insured  institution,  in  consideration  of  the 
assumption  of  the  liability  to  pay  deposits 
made  in  Heritage  Bank  and  Trust  Company. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46.376 
Northern  California  Consolidated  Office. 
San  Jose,  California 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 
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Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6]]. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

■*  • 

Dated:  December  9, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson 

Executive  Secretary. 

[FR  Doc.  85-29574  Filed  12-10-85;  1:24  p.m.] 
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3  X 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NO.:  85-29005. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  December  12, 1985, 10:00  a.m. 

THE  FOLLOWING  ITEM  HAS  BEEN 
CONTINUED  FROM  THE  MEETING  OF 

DECEMBER  5, 1065:  Recommendations 
regarding  the  proposed  revisions  to  11 
CFR  110.1  and  110.2. 
DATE  AND  TIME:  Tuesday,  December  17, 
1985, 10:00  a.m. 


PLACE:  999  E  Street.  NW.,  Washington. 
DC.  (Ninth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  of  Future  Meetings 
Correction  and  Approval  of  Minutes 
Election  of  Officers: 

Election  of  Chairman 

Election  of  Vice  Chairman 
Routine  Administrative  Matters 
DATE  AND  TIME:  Tuesday,  December  17, 
1985,  immediately  following  close  of 
open  session. 

place:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C.  437g 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 
***** 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

202-523-4065. 

Maijorie  W.  Emmons. 

Secretary  of  the  Commission. 

[FR  Doc.  85-29583  Filed  12-10-85;  2:28  pm] 
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Thursday 
December  12,  1985 


Part  il 

Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Parts  212,  217,  218,  219,  and  225 
Revised  Effective  Dates;  Correction; 
Control  of  Alcohol  and  Drug  Use  in 
Railroad  Operations 


!»:•>>•";./ 


BEST  COPY  AVAILABLE 
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OEPARTMENT  OF "  RANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  212, 2|17. 218. 219,  and 
225 

(FRA  Dodcct  »to.  RSO^-6,  Notic*  No.  12] 
Gates;! 


Revised  Effective 
Control  of  AlcolK)! 
Railroad  Operatiom ; 

agency:  Federal  Rai  road 
Administration  (FR/  ) 
ACTION:  Notice  of  rei  rised 
and  conforming  amendments, 
correction. 


Correction; 
^nd  Drug  Use  in 


.  DOT. 

effective  dates 


:  This  notic  b  sets  forth  new 
effective  dates  for  th ;  final  rule  on 
Control  of  Alcohol  a^d  Drug  Use  in 
Railroad  Opera tionsj  including 
miscellaneous  relatejl  amendments  to 
FRA  safety  reguiatiohs.  The  final  rule 
had  been  suspended  pn  compliance  with 
a  temporary  restraining  order  issued  by 
the  U.S.  District  Couit  for  the  Northern 
District  of  CalifomiaJ  The  court  has  now 
dissolved  the  restraining  order, 
permitting  the  regulajions  to  become 
effective.  The  notice  blso  corrects  a 
typographical  error  is  the  final  rule 
document  as  publishtd. 
dates:  Part  219  is  efifective  on  January  6, 
1986.  However,  compliance  by  a  railroad 
with  Subpart  C  is  nol  mandatory  until 
February  1. 1986;  ami  compliance  by  a 
railroad  with  Subpar  P  is  not 
mandatory  until  Apri  1, 1986.  The  final 
rule  amendments  to  I  arts  212, 217,  aod 
225  are  effective  on  ]>  uvary  1, 1986.  The 
editorial  amendment  to  the  title  of  Part 
218  is  effective  on  pu  tlication  in  the 
Federal  Register. 

FOR  FURTHEI)  tNFOfUM^kTKM  CONTACT 
Walter  C.  Rockey.  jr.J  Executive 
Assistant  to  the  Asso  :iate 
Administrator  for  Sa^ty,  FRA 
(Telephone;  202-426-1)895).  or  Grady  C. 
Cothen.  Jr.,  Special  A  rsistant  to  the 
Chief  Counsel  (Telep  lone:  202-42B- 
9416). 

SUPPtEMENTARV  INFO  UMATION:  On  July 
29. 1985.  FRA  issued  i  final  rule  on 
Control  of  Alcohol  an  i  Drug  Use  in 
Railroad  Operations  (50  FR  31508;  Aug. 
2. 1985).  which  includiid  a  new  part  219 
in  Title  49.  Code  of  Fe  deral  Regulations, 
and  certain  amendme  its  to  Parts  212, 
217.  218.  and  225  of  th  it  title.  FRA 
published  technical  c<  rrections  and 
amendments  on  Septe  tnber  24, 1985  (50 
FR  38660)  and  Octobe  •  31. 1985  (50  FR 
45406). 

With  certain  except  ons,  the  final  rule 
became  effective  on  ^  ovember  1, 1985. 
On  that  date  the  U.S.  )istrict  Court  for 
the  Northern  District  <  f  California  (Judge 


UMI 


LeggeJ  issued  « temporary  resttdning 
order  {ISO]  that  prohibited  FRA  finoB 
contfareing  \n  effect  or  further 
implementing  any  portion  of  the  final 
rule.  The  TRO  issued  on  applicelieii  of 
the  plaintiffs  in  Railway  Labor 
Executives'  Associatjon  v.  Dolei,  Civil 
Action  No.  85-7958.  In  compliaaoe  widi 
the  TRO,  FRA  published  a  notice 
suspending  the  operation  of  the  fiael 
rule,  pending  further  notice,  on 
November  5, 1985  (50  FR  45917). 

On  November  26, 1985,  the  court 
heard  arguments  on  cross  motions  for 
summary  judgment  filed  by  the  plaiitfiff 
unions  and  the  Government  d^ndsnts. 
At  the  conclusion  of  the  arguments. 
Judge  Legge  ruled  orally  that  the  final 
rule  was  valid  in  all  respects  and  that 
the  Government's  motion  forsMDBary 
judgment  should  be  granted.  On 
December  9, 1985,  the  coart  entered  a 
final  order  and  judgment  in  the 
Government's  favor  and  ifissol¥ed  the 
TRO,  thus  allowing  FRA  to  eaake  d» 
final  rule  effective  at  its  discretion. 
Judge  Legge  also  denied  the  pl^tiff 
unions'  motion  to  stay  his  decisaoD  {and 
enjoin  the  regulations)  pending  spipesL 

Reviewing  the  status  of  the 
regolatjons  in  Hght  of  these 
developments,  ERA  has  detemdned  die 
reguiatioos  tbtnM  be  made  effiecdve 
according  to  a  revised  schedule. 
Fashioning  that  schedule  has  required 
FRA  to  weigh  the  benefit  to  be  gained 
by  early  impleBentation  of  the  nde 
against  the  risks  associated  with  acting 
too  quicMy.  The  delays  associated  wiA 
the  TRO  and  the  uincertainty  associated 
with  the  fiijgatian  have  altered  Ae 
regulatory  environment  as  it  existed  on 
the  initial  planned  effective  date  of 
Norember  1,  wes.  Dissemination  of 
information  throughout  the  vast  rsdraad 
system,  preparatory  contacts  with 
medical  facilities,  suprvisory  training 
prograsis,  and  a  variety  of  other  steps 
have  been  brought  to  a  halt. 
ConsJderaWe  effort  has  been  expended 
by  FRA,  the  Association  of  Amaican 
Railroads,  and  others  in  acquainting 
managers,  supervisors  and  employees  <rf 
the  status  of  the  regulations;  and 
considerable  additional  effort  wifl  be 
required  to  inform  all  relevant  parties  of 
the  new  effective  dates. 

In  addition,  counsel  for  plaintiffs  in 
the  litigation  have  represented  &etr 
intention  to  seek  an  order  from  the  UJS. 
Court  of  Appeals  for  the  Ninth  Circuit 
suspending  the  final  rule,  again 
tempprarily,  pending  the  outcome  of 
plaintiffs'  appeal  of  Judge  Legge's  rulii^ 
in  the  Government's  favor.  FRA&afy 
believes  any  such  request  for 
suspension  pending  appeal  should  be 
denied.  Nevertheless,  it  is  clearly  m  the 
interest  of  the  regulated  community  to 


^ve  information  concerning  the 
otttcome  of  plaintiffs'  likely  request 
before  the  new  effective  dates  to  avoid 
any  confusion  and  to  ensure  full 
compliance. 

Based  on  these  considerations.  FRA 
kaa  chosen  effective  dateq  designed  to 
permit  complete  and  timely 
Insemination  of  relevant  information  to 
Htm  segslated  conmiunity  and  resolution 
ef  plejntiffs'  request  prior  to  those  dates. 
Tkere  is.  of  course,  no  guarantee  that 
plainiffs'  request  for  suspension  pending 
afpeal  will  be  resolved  before  the  new 
effective  dates.  The  Goverrmient  will 
arge  the  Court  of  Appeals  to  decide  this 
issue  promptly.  In  any  event.  FRA 
cannot  consistent  with  public  and 
employee  safety,  hold  the  final  rule  in 
^eyance  indefinitely. 

Accordingly,  the  several  components 
of  the  final  rule  shall  become  effective 
as  displayed  in  the  following  table: 

Part  219— Control  of  Alcohol  and  Drug 
Qse 

Sabparts  A  and  B,  January  6. 1986 

(General.  Prohibition] 
Subpart  C  (authorized),  January  6. 1986 
{Post-Accident  Tox.  Testing) 
(mandatory).  February  1, 1986 
Sebpart  D,  January  6. 1986 

(Authorization  to  Test  for  Cause) 
Subpart  E,  January  6, 1986 
(Identification  of  Troubled 
Employees) 
Sabpait  F  (authorized),  January  6, 1986 
P¥e-Bnployment  Drug  Screens) 
(mandatory),  April  1. 1986 

Part  212— State  Safety  Partidpadon 
Kegulations 

(Amendments  to  State  Participation 
Regulations),  January  1, 1986 

Part  217— Railroad  Operating  Rules 

(Amendments  to  §  217.13  and  Appendix 
A,  regarding  armual  reports  of 
operational  tests  and  inspections), 
January  1, 1986 

.  Part  218— Railroad  Operating  Practices 

^itorial  change  in  part  name.},  (On 
pubncation) 

Pert  225— Railroad  Accidents /Incidents: 
Reports,  Classification,  and 
investigations 

(Amendment  to  §  225.17  re:  alcohol/drug 
involvement  in  train  accidents), 
January  1, 1986 
Certain  of  the  effective  date 
provisions  in  the  new  Part  219  were 
ixu»rporated  in  the  rule  text.  Therefore, 
in  consideration  of  the  foregoing.  Part 
2ia  title  S9,  Code  of  Federal 
Regalations,  is  further  amended  as 
fofiows: 
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PART  219-(AMENDED] 

1.  The  authority  for  Part  219  continues 
to  read  as  follows: 

Authority:  Sees.  202  and  209.  Pub.  L  No. 
91-458.  84  Stat.  971  and  975.  as  amended  (45 
U.S.C.  431. 438)  and  49  CFR  1.49.  Subpart  C 
also  issued  under  sec  208,  Pub.  L  No.  91-458. 
84  Stat.  974.  as  amended  (45  U.S.C.  437). 

§219.11    [AiMndMl) 

2.  Section  219.11  is  amended  by 
deleting  "November  1, 1985"  from 
paragraphs  (a)  and  (f)  and  by  inserting 
in  lieu  thereof  "January  6, 1986". 

§219.201    [AmmdMt] 

3.  Section  219.201  is  amended  by 
deleting  "December  1, 1985"  in 
paragraph  (a)  and  by  inserting  in  lieu 
thereof  "February  1, 1986". 

§219.501    [Amended] 

4.  Section  219.501  is  amended  by 
deleting  "March  1. 1986"  in  paragraph 
(a)  and  by  inserting  in  lieu  thereof 
"April  1, 1986". 

CorrectitHi 

The  following  typographical  error  in 
the  final  rule  document  (50  FR  31508, 
31573;  August  2. 19^5)  should  have  been 


corrected  in  the  notice  of  September  24, 
1985  (50  FR  38660): 

§219.301    [CoiT*Ct«d] 

On  page  31573,  third  column, 
beginning  on  the  fourth  line  from  die 
bottom,  "S  219.101  of  this  part  of  a 
railroad  rule"  should  have  read 
"S  219.101  of  this  part  or  a  railroad  rule". 

Regulatory  Impact 

The  changes  in  regulatory  language 
made  by  this  notice  deal  exclusively 
with  effective  dates  and  therefore  are 
non-major  under  Executive  Order  12291. 
Although  the  final  rule  in  this 
proceeding  was  deemed  to  be  significant 
under  DOT  policies  and  procedures  (44 
FR  11034),  the  amendments  related  to 
effective  dates  are  not  deemed  to  be 
significant  and  will  have  no  economic 
impact. 

FRA  determines  that  there  is  good 
cause  for  making  certain  portions  of  the 
final  rule  effective  less  than  30  days 
after  pubUcation  of  this  notice  in  die 
Fefieral  Register,  since  the  regulations 
were  initially  published  more  than  30 
days  prior  to  such  dates  and  since  the 
regulated  industiy  has  already  had 


adequate  opportunity  to  prepare  for 
implementation  of  those  provisions. 

The  effective  date  amendments  will 
not  increase  the  economic  burden  of  die 
existing  regulation  for  any  person. 
Accordingly,  it  is  certified  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  In  addition, 
these  amendments  do  not  contain 
direcUy  or  indirecdy  provisions 
concerning  the  collection  of  information 
that  are  subject  to  the  Paper  Work 
Reduction  Act  of  1980  (5  U.S.C  3501  et 
seq.). 

list  of  Subjects  in  49  CFR  Part  219 

Railroad  safety.  Control  of  alcohol 
and  drug  use. 

Issued  in  Washington.  DC,  on  December  10, 
1985. 

John  H.  Riley, 

Federal  Railroad  Adminiatrator. 

[FR  Doc.  85-n29609  Piled  12-11-85;  9:22  am] 
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H.R.  3235/Pub.  L  99-171 

To  authorize  the  Administrator 
of  the  National  Aeronautics 
and  Space  Administration  to 
accept  title  to  the  Mississippi 
Technology  Transfer  Center  to 
be  constructed  by  the  State 
of  Mississippi  at  the  National 
Space  Technologies 
Laboratories  in  Hancock 
County,  Mississippi.  (Dec.  9, 
1985;  99  Stat.  1019;  1  page) 
Price  $1 .00. 

H.R.  1806/Pub.  L  99-172 
To  recognize  the  organization 
known  as  the  Daughters  of 
Union  Veterans  of  the  Civil 
War  1861-1865.  (Dec.  9. 
1985;  99  Stat.  1020;  4  pages) 
Price:  $1.00 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabitty  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docunrants. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Asatetant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  970 

[Docket  No.  R-aS-117«;  FR-18a2] 

Public  Housing  Program;  Demolition  or 
Disposition  of  Public  Housing  Projects 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACnON:  Final  rule. 

summary:  This  rule  makes  final  the 
proposed  rule  implementing  new 
statutory  provisions  regarding  the 
demolition  or  disposition  of  PHA-owned 
public  housing  projects,  including 
projects  owned  by  Indian  Housing 
Authorities,  which  are  subject  to  Annual 
Contributions  Contracts  under  the 
United  States  Housing  Act  of  1937. 
EFrecnvE  date:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 
of  the  effective  date  is  published  in  the 
Federal  Register. 

FOB  FURTHER  INFORMATION  CONTACT: 
Wayne  Hunter,  Office  of  Public  and 
Indian  Housing,  Room  4118,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Telephone  (202)  755-6713.  (This  is 
not  a  toll-friee  niunber.) 
SUPPLEMENTARY  INFORMATION:  Section 
214  of  4he  Housing  and  Urban-Riu-al 
Recovery  Act  of  1983,  Pub.  L  98-181, 
amended  the  U.S.  Housing  Act  of  1937, 
42  U.S.C.  1437  (the  Act),  by  (1)  adding  a 
new  section  18  pertaining  to  approval  of 
applications  by  public  housing  agencies 
(PHAs)  for  permission  to  demolish  or 
dispose  of  public  housing  projects  and 
(2)  repealing  sections  6(f)  and  14(f), 
which  were  formeriy  the  governing 


provisions  for  demolition  and 
disposition  of  public  housing  projects. 
The  existing  regulations  (formeriy  24 
CFR  Part  870)  are  based  in  part  on 
repealed  sections  6(f)  and  14(f)  of  the 
Act. 

The  Department  published  a  notice  of 
proposed  rulemaking  on  July  12, 1984  (49 
FR  28414)  proposing  to  implement 
section  214  of  the  1983  Act  After  a  60- 
day  comment  period  and  a  review  of  the 
public  comments  received,  the 
Department  is  now  issuing  a  final  rule 
which  constitutes  a  revised  Part  970. 

The  Department  received  twelve 
comments  on  the  published  proposed 
rule.  Eight  of  these  were  from  PHAs,  two 
from  national  aAociations  of  housing 
officials,  one  from  a  national  tenants' 
group,  and  one  from  a  regional 
commission  on  housing.  Below  is  a 
listing  of  the  substantive  comments 
received.  Each  point  is  followed  by  the 
Department's  response  to  the  issue 
raised,  including  any  change  made  in 
the  final  rule  as  a  result  of  the  pubUc 
comment 

1.  Bread  Policy  Comments 

Several  commenters  expressed 
objections  based  on  their  perception  of 
the  Department's  policy  and  requested  a 
direct  and  specific  statement  of  the  new 
policy.  The  main  concerns  reflected  in 
comments  of  this  type  are: 
— Preservation  of  the  existing  public 
housing  stock  should  be  the 
paramount  objective  and  demoUtion 
or  disposition  should  be  permitted 
only  as  a  last  resort. 
— ^The  proposed  rule  is  somehow  part  of 
a  departmental  strategy  to  effect  a 
massive  reduction  of  the  existing 
public  housing  stock,  particularly  in 
view  of  the  limited  requirements  for 
replacement  housing. 
— HUD  will  have  the  primary  or  even 
sole  authority  to  initiate  and  decide 
on  demolition  or  disposition. 
—The  rule  gives  PHAs  and  HUD  too 
much  flexibility,  and  would  allow  the 
forces  of  local  real  estate  markets  to 
work  against  the  preservation  of 
public  housing. 

The  purpose  of  the  regulation  is  to 
implement  section  18  of  the  Act  as  the 
Congress  mandated.  In  enacting  section 
18,  the  Congress  set  the  policy  on 
demolition  and  disposition.  A  policy 
statement  of  the  kind  foimd  in  S  970.4  of 
the  existing  rule  is  unnecessary  in  the 
new  rule,  because  the  statutory  policy  is 


clearly  reflected  in  the  substantive 
provisions  of  the  rule.  The  rule  provides 
additional  language  on  standards  and 
procedures  only  to  the  extent  found  to 
be  essential  to  assure  understanding  of 
the  legislative  intent. 

In  further  response  to  the  concerns 
mentioned  above,  the  Department 
wishes  to  stress  the  follo%ving: 
— In  each  case,  the  initiative  for 
proposing  demolition  or  disposition  is 
a  matter  of  local  option  by  the  PHA,  in 
consultation  with  tenants  and  the 
local  government.  Action  is  not 
initiated  by  HUD. 
— When  a  PHA  submits  an  application 
for  demolition  or  disposition,  HUD's 
role  is  limited  to  determining  whether 
the  applicable  requirements  of  the 
statute  and  regulations  have  been 
met 
— ^The  statute  and  regulations  afford 
reasonable  opportunity  for 
participation  by  tenants  and  local 
government  officials. 
— The  rule  does  not  reflect  a  purpose  by 
HUD  to  encourage  large-scale 
reduction  of  the  public  housing  stock. 
It  simply  reflects  a  recognition  by  the 
Congress  that  there  may  be  situations 
where  disposition  or  demolition  can 
be  justified,  and  that  PHAs  should 
have  reasonable  flexibiUty. 

2.  Scope  of  Definition  of  Demolition  and 
Disposition 

One  commenter  recommended  that 
the  rule  be  changed  to  make  it 
inapphcable  to  the  demolition  of 
internal  walls  and  to  dispositions  other 
than  fee  conveyances,  e.g.,  easements. 
The  definition  of  "demolition"  in  S  970.3 
of  the  rule  is  sufficient  to  exclude 
internal  walls;  however,  for  the  sake  of 
clarity,  a  new  paragraph  (e)  is  added  to 
§  970.2  of  the  final  rule  to  add  to  die  list 
of  exemptions  from  the  rule  "the 
reconfiguration  of  the  interior  space  of 
buildings". 

The  statute  does  not  expressly  permit 
exclusion  of  disposition  of  non-fee 
jnterests,  e.g.,  the  granting  or  donating  of 
easements.  Nevertheless,  the 
Department  recognizes  that  this 
comment  expresses  a  valid  concern  for 
administrative  simplification  in 
relatively  minor  cases.  This  need  for 
simplification  is  relevant  not  only  to 
non-fee  interests,  but  also  to  fee 
interests  where  they  constitute  only 
minor  portions  of  projects  (e.g.,  odd 
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parcels  of  unneeded  vacant  land,  or 
property  involving  only  a  few  dwelling 
units).  To  a  consideri  ible  extent,  simple 
procedures  are  alreai  ly  built  into  the 
rule,  because  some  p  x>cedural 
requirements  would  1  )e  inapplicable 
under  the  facts  in  relatively  simple 
cases;  however,  the  nnal  rule  has  been 
modified  to  provide  Explicitly  for 
appropriate  procedufal  simplifications 
for  snail  cases.  Und^r  §§  970.4  (b)  and 
(c)  and  §  970.8  of  theifinal  rule,  cases 
that  involve  no  dwelling  units  or  a 
limited  number  of  units  are  exempted 
from  certain  procedi^al  requirements. 
Additional  procedural  simplification  for 
small  cases  will  be  effected  by 
Handbook  instructions  and  delegations 
of  authority. 

One  commenter  reauested 
clarification  regarding  "functional 
replacement"  which  occurs  when 
substitute  units  are  (rovided  as 
replacements  for  units  taken  through 
exercise  of  the  power  of  eminent 
domain,  and  the  new|  units  become 
public  housing  undetj  an  existing  Annual 
Contributions  Contract  (ACC),  A  new 
paragraph  (f)  has  betn  added  to  §  970.2 
of  the  final  rule  to  make  clear  that  Part 
970  does  not  apply  tq  a  whole  or  partial 
taking  by  a  public  orj  quasi-public  entity 
through  the  exercise  lof  its  power  of 
eminent  domain.  Public  takings  are. 
nevertheless,  subjecj  to  HUD  approval 
under  the  terms  of  the  ACC. 

3.  Consultation  Witi^  Tenants 

Two  commenters  argued  that,  with 
regerd  to  consultaticfi  with  tenants 
(§§  970.4(a)  and  970.fi{e)).  the  PHA 
should  be  required  ta  consult  with  city- 
wide  non-public  hoiming  tenant 
organizations,  as  we|l  as  with  public 
housing  tenant  orgaiiizations. 

While  the  widest  Practicable 
community  consultation  is  generally 
advisable,  especially  in  large  and 
potentially  controversial  cases,  the 
Department  does  noi  believe  that  the 
tenant  consultation  tequirements  of  the 
propsed  rule  should  be  expanded. 
Section  18(b)(1)  of  tti  e  Act  requires 
"consultation  with  t(  inants  and  tenant 
councils,  if  any,  whq  will  be  affected  by 
the  demolition  or  disposition  .  .  ."  The 
rule,  which  requires  consultation  with 
public  housing  tenant  organizations — 
PHA-wide  as  well  at  the  project  level — 
covers  tenants  who  Will  be  directly 
affected  and,  thus,  statisfies  the 
statutory  requiremei  it. 

4.  Consultation  Witl  Local  Government 
A  commenter  obj(  cted  to  the 
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provisions  of  9  970.4  (b)  and  (c)  and 
S  970.8(f)  regarding  consultation  with 
local  government  o^icials.  This 
commenter  recommended  that  the 
consultation  requirement  not  be 
restricted  to  decisions  involving  entire 
projects  or  more  than  10  percent  of  the 
PHA's  units,  and  that  the  officials  to  be 
consulted  include  the  City  Council  or 
other  local  legislative  body,  as  well  as 
the  local  chief  executive  officer. 

The  Department  believes  that  the 
threshold  stated  in  S  970.4(b)  of  the  rule 
avoids  undue  procedural  complications 
in  small  cases.  To  assure  that  this 
exception  is  limited  to  very  small  cases, 
i  970.4(b)  of  the  final  rule  sets  the 
threshold  for  consulting  with  local 
government  officials  at  20  dwelling  units 
or  10  percent  of  the  PHA 's  total  number 
of  public  housing  units,  whichever  is 
less.  HUD  also  believes  that  the 
requirement  for  consultation  with  the 
local  chief  executive  is  ehough  to  assure 
that  the  issues  are  brought  to  the 
attention  of  the  local  government.  In  any 
case,  this  provision  of  the  rule  is  not  a 
statutory  requirement.  The  only 
involvement  of  the  local  government 
required  by  the  statute  is  the 
certification  by  appropriate  local 
government  officials  that  the  proposed 
activity  is  consistent  with  the  housing 
assistance  plan,  as  reflected  in 
S9  970.4(c)  and  970.8(g)  of  the  rule.  The 
Department  added  the  broader 
requirement  for  local  government 
consultation,  as  stated  in  S§  970.4(b) 
and  970.8(f).  in  furtherance  of  the 
Department's  general  policy  of 
encouraging  a  partnership  between  the 
PHA  and  the  local  government. 

Another  commenter  recommends  that 
§  970.4(b)  be  changed  to  require  local 
government  approval  in  all  cases  of 
disposition  or  demolition.  The 
Department  does  not  agree  with  this 
recommendation.  As  indicated  above, 
there  is  no  statutory  requirement  for 
local  government  action  except  for  the 
certification  of  ponsistency  with  the 
housing  assistance  plan.  Requiring  this 
additional  approval  would  compUcate 
the  application  process  and  is 
unnecessary,  since  HUD  approval  will 
be  based  on  its  evaluation  of  a  niunber 
of  factors,  including  consultation  with 
local  government  officials  where 
indicated. 


5.  Cross-Reference  to  Other  Applicable 
Federal  Requirements 

With  regard  to  S  97a  4(e]  of  the 


proposed  rule  (which  requires  that 
demolition  or  disposition  meet  certain 
other  applicable  Federal  requirements), 
one  commenter  recommended  some 
additional  cross-references,  specifically 
to  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  and  to  civil  rights 
requirements.  The  Department  does  not 
believe  that  such  additions  are 
necessary.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  is 
inapplicable  because  it  applies  to  the 
acquisition  of  property  to  be  used  for 
HUD-assisted  projects.  HUD  believes 
that  civil  rights  requirements  relating  to 
relocation  under  Part  970  are 
satisfactorily  addressed  in  other 
provisions  of  the  rule  (See  S  90.5).  Other 
civil  rights  requirements,  which  are 
federally  mandated,  are  applicable 
Department-wide,  and  thus,  are 
applicable  to  all  Departmental  activities. 

6.  Relocation  Requirements 

One  commenter  objected  to  the 
relocation  requirements  of  the  rule 
(99  970.5  and  970.8(d)).  The  commenter 
read  these  provisions  as  requiring  only 
assistance  in  finding  other  housing  and 
for  moving  expenses,  but  not  as 
requiring  that  other  subsidized  housing 
actually  oe  provided. 

This  is  a  misreading  of  the  intent  of 
the  rule.  However,  to  remove  all  doubt 
9  970.5(a)  has  been  reworded  to  state 
'Tenants  who  are  to  be  displaced  as  a 
result  of  demolition  or  disposition  shall 
be  relocated  to  other  decent,  safe. 
sanitary  and  affordable  housing  (at 
rents  no  higher  than  permitted  under  the 
Act),  which  is.  to  the  maximum  extent 
practicable,  housing  of  their  choice,  on  a 
nondiscriminatory  basis,  without  regard 
to  race,  color,  religion  (creed),  national 
origin,  handicap,  age,  or  sex,  in 
compliance  with  applicable  Federal  and 
State  laws."  Also,  9  970.5(b)  is  revised 
to  add  assurance  that  counseling  and 
advisory  services  to  tenants  to  be 
relocated  shall  include  information  to 
assure  that  full  choices  and  real 
opportunities  exist  to  select  relocation 
housing  in  a  full  range  of  neighborhoods 
in  and  outside  of  areas  of  minority 
concentration. 

Another  commenter  was  concerned 
that  relocation  be  within  the  tenant's 
ability  to  pay  or  be  consistent  with  the 
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amount  of  rent  required  to  be  paid  by 
assisted  families  in  the  public  housing 
programs  (30%  of  adjusted  income). 
Section  970.5(8)  of  the  final  rule  requires 
that  tenants  be  relocated  to  other 
decent,  safe,  sanitary  and  affordable 
housing  at  rents  no  higher  than 
permitted  under  the  Act.  and  further 
states  that  "relocation  may  be  to  other 
publicly  assisted  housing,  including 
housing  assisted  under  section  8  of  the 
Act  and  housing  available  as  a  result  of 
the  section  6  Housing  Voucher 
Program."  This  section,  as  revised, 
should  be  interpreted  to  mean  that 
"affordable  housing"  is  housing  that 
requires  no  more  than  30%  of  the 
adjusted  income  of  the  tenant  except  in 
the  voucher  program  where  the  tenant 
may  choose  to  pay  more  depending  on 
the  tenant's  choice  of  size  and  location. 
(The  voucher  program  does  not  contain 
a  rent-income  limitation.) 

7.  Criteria  for  demolition 

Several  commenters  objected  to  the 
criteria  for  demolition,  as  stated  in 
§  970.6  of  the  rule.  Specifically, 
objections  were  made  to  the  fact  that 
the  rule  permits  demolition  if  the  project 
is  "obsolete"  (§  970.6(a))  or  if 
rehabilitation  is  not  feasible  (§  970.6(b)). 
One  commenter  argued  that  demolition 
of  obsolete  housing  is  not  justified 
unless  there  is  also  a  finding  that 
rehabilitation  is  not  feasible,  so  that 
these  two  criteria  should  be  combined, 
rather  than  being  stated  as  alternatives. 
The  final  rule  does  not  combine  these 
two  criteria  because  the  statute  states 
them  in  the  alternative. 

Some  commenters  questioned  the 
language  of  §  970.6(a)  (1)  through  (3). 
which  lists  major  problems  indicative  of 
obsolescence  as  to  (1)  physical 
condition,  (2)  location,  and  (3)  other 
factors.  References  to  too-high  project 
density,  neighborhood  deterioration,  and 
management  and  vacancy  problems 
were  seen  by  the  commenters  as  being 
too  broad.  The  statute  permits  approval 
of  an  application  for  demolition  where 
".  .  .  the  project  or  portion  of  the  project 
is  obsolete  as  to  physical  condition, 
location,  or  other  factors,  making  it 
unusable  for  housing  purposes  .  .  ." 
The  proposed  rule  lists  "project  density 
(needs  for  open  space  for  recreation, 
parking,  or  other  purposes),  structural 
deficiencies,  and  other  design  or  site 
problems  (e.g.,  severe  erosion  or 
flooding)"  as  sample  problems  which 
would  further  explain  the  three 
categories  of  major  problems  indicative 
of  obsolescence  as  to  physical 
condition.  In  response  to  the  comments, 
however,  Jhe  Department  has  removed 
from  §  970.6(a)(1)  of  the  final  rule 
reference  to  "project  density  (needs  for 


open  space  for  recreation,  parking  or 
other  purposes)".  The  density  factor 
would  more  than  likely  be  applicable 
only  to  demolition  of  a  portion  of  a 
project,  and  a  PHA's  application  for 
partial  demolition  would  more  likely  be 
based  on  §  970.6(c),  Le.,  to  assure  the 
useful  life  of  the  remaining  portion  of  the 
project.  With  respect  to  neighborhood 
deterioration  and  management  and 
vacancy  problems,  the  Department 
reemphasizes  that  the  initiative  for 
proposing  demolition  or  disposition  is  a 
matter  of  local  option  by  the  WIA.  in 
consultation  with  tenants  and  the  local 
government. 

8.  Criteria  for  disposition 

Three  commenters  expressed  similar 
objections  to  some  of  the  disposition 
criteria  of  §  970.7  of  the  rule.  These 
commenters  objected  to  the  examples  of 
"developmental  changes"  which  were 
added  to  the  statutory  disposition 
criterion  in  §  970.7(a)(1):  (density,  and 
industrial  or  commercial  development). 
This  language  is  being  retained;  it  is 
consistent  with  the  statute  and  will  be 
helpful  in  implementing  the  statutory 
intent.  The  Department  believes  that 
Congress  intends  that  any 
developmental  changes  be  considered 
which  (1)  are  in  the  area  surrounding  the 
project  and  (2)  adversely  affect  the 
health  or  safety  of  tenants  or  the 
feasible  operation  of  the  project.  The 
critical  element  is  adverse  effect.  The 
decision  depends  on  whether  the 
adverse  effect  is  serious  enough  to  make 
a  reasonable  case  for  disposition. 
Neither  the  statute  nor  the  rule 
prescribes  a  rigid  formula.  The  language 
in  question  merely  gives  examples  of 
types  of  developmental  changes  and  is 
not  intended  to  indicate  that  such 
changes  will  necessarily  justify 
disposition  in  a  particular  case. 

One  commenter  objected  to  the  "otlier 
factors"  criterion  for  disposition 
(§  970.7(a)(3)  of  the  rule)  as  being  too 
permissive,  and  recommended  a  more 
specific,  limited  formulation.  The  statute 
permits  approval  of  an  appUcation  for 
disposition  where  there  are  ". . .  other 
factors  which  the  Secretary  determines 
are  consistent  with  the  best  interests  of 
the  tenants  and  public  housing  agency 
and  which  are  not  inconsistent  with 
other  provisions  of  this  Act.  .  .  ."  The 
Department  believes  that  reasonable 
flexibility  was  intended  to  allow  for 
consideration  of  the  facts  of  each 
application.  The  rule  permits  this 
flexibility. 

9.  Replacement  housing 

Several  commenters  objected  to  the 
lack  of  requirements  for  replacement 
housing.  The  rule  follows  the  statute  in 


limiting  the  requiremerrt  for  replacement 
housing  to  only  one  of  the  three 
disposition  criteria,  (§  970.7(a)(2)),  which 
provides  for  redevelopment  of  lower 
income  housing  out  of  the  proceeds  of 
disposition.  The  statute  imposes  no 
replacement  housing  requirement  at  all 
for  demolition.  In  giving  the  PHA  some 
choice  among  the  alternative  criteria  for 
disposition,  the  statute  and  rule  allow 
the  PHA  to  choose  to  provide 
replacement  housing  if  the  PHA 
determines  there  is  a  need.  Thus,  the 
determination  as  to  whether  or  not 
replacement  housing  is  needed  or  will 
be  provided  will  be  under  the  PHA's 
control,  subject  to  financial  feasibility 
and  the  tenant  consultation 
requirements  of  S  970.4(a)  and  local 
government  consultation  requirements 
of  S{  970.4  (b)  and  (c). 

One  commenter  argued  that 
disposition  should  not  be  approved 
under  $  970.7(a)(2)  of  the  rule  until  the 
replacement  housing  is  actually 
available.  TTie  Department  does  not 
agree.  This  would  frustrate  the  intent  of 
the  statute,  because  disposition  would 
ordinarily  have  to  take  place  first  in 
order  to  obtain  die  funds  for  providing 
the  replacement  housing. 

Several  commenters  objected  to  the 
inclusion  of  Section  8  certificates  and 
housing  vouchers  as  replacement 
housing  resources  under  S  970.7(a)(2}  of 
the  rule.  The  Department  agrees  that 
certificates  and  vouchers  may  not  be 
used  under  S  970.7(a)(2)  as  offsetting 
units  and  the  reference  has  been  deleted 
because  replacement  housing  must  be 
financed  out  of  the  sale  proceeds  and  is 
limited  to  new  construction,  acquisition, 
or  rehabilitation.  However,  to  the  extent 
that  there  may  be  net  proceeds  of 
dispositions  under  any  of  the  disposition 
criteria  of  S  970.7.  the  permissible  lower 
income  housing  uses  of  such  proceeds 
under  §  970.9(b)(2).  include  the  creation 
of  local  certificate  or  voucher  programs. 
In  the  case  of  dispositions  under 
§  970.7(a)(2).  such  net  proceeds  would 
be  limited  to  amounts  remaining  after 
provision  for  the  replacement  housing 
requirement  of  that  criterion. 

10.  Proceeds  of  Dispositioo 

One  commenter  objected  to  the 
requirement  in  S  970.9(b)  of  the  rule  that 
disposition  proceeds  be  applied  to 
project  debt.  This  commenter  argued 
that  the  rule  should  allow  the  PHA  to 
retain  disposition  proceeds  and  use 
them  to  repair  remaining  public  housing. 
The  statute  does  not  permit  this.  This 
would  be  a  back-door  method  for 
funding  repairs  by  providing  a  source  of 
Federal  funding  in  addition  to  funds 
provided  under  the  Comprehensive 
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Improvement  Ass  stance  Program 
(CIAP)  and  operating  subsidy  provided 
under  the  Perfonnlance  Funding  System, 
while  the  Federal  Government  continues 
to  make  debt  service  payments  without 
application  of  the  {disposition  proceeds 
to  reduce  the  balahce  of  the  project 
debt  I 

11.  Miscellaneous'Changes 

In  determining  the  applicability  of  this 
Part.  §  970.2(b)  of  the  final  rule  is 
changed  to  except  property  acquired 
incident  to  the  development  of  a  public 
housing  project  b^t  demohshed  or 
disposed  of  befor^the  End  of  the  Initial 
Operating  PeriodJEIOP)  as  determined 
under  the  ACC.  Tie  proposed  rule 
stated  that  this  expeption  appUed  up  to 
the  Date  of  Full  AVailability  (DOFA). 
Although  the  DORA  and  the  EIOP  are 
usually  very  closej  together,  this  change 
is  being  made  to  simplify 
administration,  because  the  EIOP  is  the 
date  that  the  comj^leted  project  moves 
from  the  developnient  phase  to  the 
management  or  operation  phase.  (A 
conforming  changt  is  also  made  to 
S  970.78(b).)  I 

Minor  editorial  ^hanges  have  been 
made  in  the  final  nule  for  the  sake  of 
clarity  and  to  more  closely  track  the 
statutory  language.  Technical  changes 
related  only  to  ministerial  aspects  of  the 
rule  have  also  beeti  made. 

A  Finding  of  Noj  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  QFR  Part  50,  which 
implement  section|102(2)(C)  of  the 
National  Environniental  Policy  Act  of 
1969. 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impac^is  available  for  public 
inspection  and  coiying  during  regular 
business  hours  in  yie  Office  of  the  Rules 
Docket  Clerk.  Rooin  10276, 451  Seventh 
Street  SW.,  Washington.  DC  20410. 

This  rule  does  nv)t  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  of  Federal 
Regulation  issued  {by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  d<  les  not:  (1)  Have  an 
annual  effect  on  tl  le  economy  of  $100 
million  or  more:  (2|)  cause  a  major 
increase  in  costs  0p  prices  for 
consumers,  indivi(  ual  industries. 
Federal,  State  or  I  )cal  government 
agencies,  or  geogr  iphic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  inno  ration,  or  on  the 
abihty  of  United  E  tates-based 
enterprises  to  com  pete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

The  informatior  collection 
requirements  cont  lined  in  this  rule  have 


been  submitted  to 


UMI 


the  Office  of 


Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  0MB 
Control  Number  2577-0075. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  Uiat  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  Department  does  not  expect 
that  a  substantial  number  of  PHAs  will 
submit  requests  for  demolition  or 
disposition.  In  addition,  this  rule  would 
not  significantly  increase  or  decrease 
the  administrative  burden  to  PHAs  in 
connection  with  applications  for 
demolition  or  disposition. 

This  rule  is  listed  at  50  FR  44209  as 
item  number  964  in  the  Department's 
semiannual  agenda  of  regulations 
published  on  October  29, 1985  (50  FR 
44166),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.146, 
14.147,  and  14.158, 

List  of  Subjects  in  24  CFR  Part  970 

Public  housing. 

Accordingly,  24  CFR  Part  970  is 
revised  to  read  as  follows: 

PART  970— PUBUC  HOUSING 
PROGRAM— OEMOUnON  OR 
DISPOSITION  OF  PUBUC  HOUSING 
PROJECTS 

Sec 

970.1  Purpose. 

970.2  Applicability. 

970.3  Definitions. 

970.4  General  requirements  for  HUD 
approval  of  applications  for  demolition 
or  disposition. 

970.5  Relocation  of  displaced  tenants  on  a 
nondiscriminatory  basis. 

970.6  Specific  criteria  for  HUD  approval  of 
demolition  requests. 

970.7  Specific  criteria  for  HUD  approval  of 
disposition  requests. 

970.8  PHA  application  for  HUD  approval. 

970.9  Disposition  of  property;  use  of 
proceeds. 

970.10  Costs  of  demolition  and  relocation  of 
displaced  tenants.  « 

970.11  Reports  and  records. 

Authority:  Sec.  18.  United  States  Housing 
Act  of  1937.  42  U.S.C  1437p;  section  7(d), 
Department  of  HUD  Act,  42  U.S.C.  3535(d). 

§  970.1    Purpose. 

This  part  sets  forth  requirements  for 
HUD  approval  of  a  public  housing 
agency's  application  for  demolition  or 
disposition  (in  whole  or  in  part)  of 
public  housing  projects  assisted  under 
the  United  States  Housing  Act  of  1937 
(the  "Act"). 


9970.2    AppHcaMlity. 

This  part  applies  to  public  housing 
projects  that  are  owned  by  public 
housing  agencies  (PHAs)  (including 
Indian  Housing  Authorities)  and  that  are 
subject  to  Annual  Contributions 
Contracts  (ACCs)  under  the  Act.  This 
part  does  not  apply  to  the  following: 

(a)  PHA-owned  section  8  housing,  or 
housing  leased  under  section  10(c)  or 
section  23  of  the  Act: 

(b)  Demolition  or  disposition  before 
the  End  of  the  Initial  Operating  Period 
(EIOP),  as  determined  under  the  ACC,  of 
property  acquired  incident  to  the 
development  of  a  public  housing  project; 
(however,  this  exception  shall  not  apply 
to  units  occupied  or  available  for 
occupancy  by  public  housing  tenants 
before  EIOP): 

(c)  The  conveyance  of  public  housing 
for  the  purpose  of  providing 
homeownership  opportunities  for  lower 
income  families  under  the  Act; 

(d)  The  leasing  of  dwelling  or 
nondwelling  space  incident  to  the 
normal  operation  of  the  project  for 
public  housing  purposes,  as  permitted 
by  the  ACC; 

(e)  The  reconfiguration  of  the  interior 
space  of  buildings  (e.g.,  moving  or 
removing  interior  walls  to  change  the 
design,  sizes,  or  number  of  units) 
without  "demolition",  ias  defined  in 

§  970.3;  and 

'     (f)  A  whole  or  partial  taking  by  a 
public  or  quasi-public  entity  through  the 
exercise  of  its  power  of  eminent  domain. 

§970.3    DefinltkMW. 

"Act"  means  the  United  States 
Housing  Act  of  1937. 

"Demolition"  means  the  razing,  in 
whole  or  in  part,  of  one  or  more 
permanent  buildings  of  a  public  housing 
project. 

"Disposition"  means  the  conveyance 
or  other  transfer  by  the  PHA,  by  sale  or 
other  transacfion,  of  any  interest  in  the 
real  estate  of  a  public  housing  project, 
subject  to  the  exceptions  stated  in 
§970.2. 

§  970.4    General  requirements  for  HliD 
approval  of  applications  for  demolition  or 
disposition. 

HUD  will  not  approve  an  application 
for  demolition  or  disposition  unless: 

(a)  The  application  has  been 
developed  in  consultation  with  tenants 
of  the  project  involved,  any  tenant 
organizations  for  the  project,  and  any 
PHA-wide  tenant  organizations  that  will 
be  affected  by  the  demolition  or 
disposition; 

(b)  In  the  case  of  demolition  or 
disposition  involving  at  least  20  dwelling 
units  or  10  percent  of  the  PHA's  total 
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number  of  public  housing  units, 
whichever  is  less,  the  application  has 
been  developed  in  consultation  with  the 
chief  executive  officer  (as  defined  in  24 
CFR  570.3(d)),  or  designee,  of  the  unit(s) 
of  general  local  government  with  which 
the  PHA  has.'in  accordance  with  24  CFR 
941.201,  a  cooperation  agreement(s) 
covering  that  project; 

(c)  Except  where  no  dwelling  units  are 
involved,  the  application  contains  a 
certification  by  the  chief  executive 
officer,  or  designee,  of  the  imit  of 
general  local  government  that  the 
proposed  activity  is  consistent  with  the 
applicable  housing  assistance  plan; 

(d)  If  any  displacement  of  tenants  is 
involved,  the  relocation  requirements  of 
§  970.5  are  satisfied;  and 

(e)  Demoliton  or  disposition  will  meet 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C.  4321,  the  National  Historic 
Preservation  Act  of  1966, 16  U.S.C.  469, 
and  related  laws,  as  stated  in  the 
Department's  regulations  at  24  CFR  Part 
50. 

§970.5    Relocation  of  displacad  tenants  on 
■  nondiscriminatory  basis. 

(a)  Tenants  who  are  to  be  displaced 
as  a  result  of  demolition  of  disposition 
shall  be  replaced  to  other  decent,  safe, 
sanitary  and  affordable  housing  (at 
rents  no  higher  than  permitted  under  the 
Act),  which  is,  to  the  maximum  extent 
practicable,  housing  of  their  choice,  on  a 
nondiscriminatory  basis,  without  regard 
to  race,  color,  religion  (creed),  national 
origin,  handicap,  age,  or  sex,  in 
compliance  with  applicable  Federal  and 
State  laws.  Relocation  may  be  to  other 
publicly  assisted  housing,  including 
housing  assisted  under  Section  8  of  the 
Act  and  housing  available  as  a  resiJt  of 
the  Section  8  Housing  Voucher  Program. 

(b)  In  addition  to  provision  of 
relocation  housing,  assistance  to  all 
displaced  tenants  shall  include 
assistance  in  finding  other  suitable 
housing,  including  payment  of  actual, 
reasonable  moving  costs,  and 
counseling  and  advisory  services  to 
assure  that  full  choices  and  real 
opportunities  exist  for  tenants  displaced 
from  public  housing  scheduled  for 
demolition  or  other  disposition  to  select 
relocation  housing  in  a  full  range  of 
neighborlioods  in  which  suitable 
relocation  housing  may  be  found,  in  and 
outside  areas  of  minority  concentration. 
Tenants  to  be  displaced  become  eligible 
for  assistance  as  of  the  date  of  receipt  of 
an  official  notice  to  move.  The  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
does  not  apply  to  displacement  as  a 
result  of  the  activities  covered  by  this 
part 


S  970.6    Spsdfle  crttsria  tar  HUO  spprovai 
of  dsmoHtlon  rsqussts. 

In  addition  to  other  applicable 
requirements  of  this  part,  HUD  will  not 
approve  an  application  for  demolition 
unless  HUD  determines  that  at  least  one 
of  the  following  criteria  is.  met: 

(a)  The  project,  or  portion  of  the 
project  is  obsolete  as  to  physical 
condition,  location,  or  other  factors, 
making  it  unusable  for  housing 
purposes.  Major  problems  indicative  of 
obsolescence  are — 

(1)  As  to  physical  condition:  structural 
deficiencies,  substantial  deterioration, 
or  other  design  or  site  problems  (e.g., 
severe  erosion  of  flooding); 

(2)  As  to  location:  Physical 
deterioration  of  the  neighborhood, 
change  fi*om  residential  to  industrial  or 
commercial  development,  or 
environmental  conditions  which 
jeopardize  the  suitability  of  the  site  for 
residential  use; 

(3)  Other  factors  which  have  seriously 
affected  the  maricetability,  usefulness  or 
management  of  the  property. 

(b)  No  reasonable  program  of 
modifications,  in  keeping  with  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  regulations 
in  24  CFR  Part  968,  is  feasible  to  return 
the  project  or  portion  of  the  project  to 
useful  Ufe. 

(c)  In  the  case  of  demolition  of  only  a 
portion  of  a  project  the  demohtion  will 
help  to  assure  the  useful  life  of  the 
remaining  portion  of  the  project  (e.g.,  to 
reduce  project  density). 

S  970.7    Specific  criteria  for  HUD  approval 
of  disposition  requests. 

(a)  In  addition  to  other  applicable 
requirements  of  this  part,  HUD  will  not 
approve  a  request  for  disposition  imless 
HUD  determines  that  retention  is  not  in 
the  best  interests  of  the  tenants  and  the 
PHA  because  at  least  one  of  the 
following  criteria  is  met 

(1)  Developmental  changes  is  the  area 
surrounding  the  project  (e.g.,  density,  or 
industrial  or  commercial  development) 
adversely  affect  the  health  or  safety  of 
the  tenants  or  the  feasible  operation  of 
the  project  by  the  PHA. 

(2)  Disposition  will  allow  the 
acquisition,  development  or 
rehabiUtation  of  other  properties  that 
will  be  more  efficiently  or  effectively 
operated  as  lower  income  housing 
projects,  and  that  will  preserve  the  total 
amount  of  lower  income  housing  stock 
available  to  the  conunimity.  Dwelling 
tmits  eliminated  by  disposition  imder 
this  criterion  shall  be  offset  by  imits  to 
be  added  to  the  available  local 
inventory  of  lower-income  housing 
utilizing  the  net  proceeds  of  the 
disposition.  Using  such  proceeds. 


additional  units  may  be  provided 
through  new  construction,  acquisition, 
or  rehabilitation  (including 
modernization  of  existing,  vacant 
uninhabitable  public  housing).  A  PHA 
must  be  able  to  demonstrate  to  the 
satisfaction  of  HUD  that  the  additional 
units  are  being  provided  in  connection 
with  the  disposition  of  the  property. 

(3)  There  are  other  factors  justifying 
disposition  that  HUD  determines  are 
consistent  with  the  best  interests  of  the 
tenants  and  the  PHA  and  that  are  not 
inconsistent  with  other  provisions  of  the 
Act.  As  an  example,  if  the  property 
meets  any  of  the  criteria  for  demolition 
under  S  970.6,  it  may  be  disposed  of 
under  this  criterion  (S  970.7(a)(3)), 
subject  to  conditions  that  HUD  may 
impose  (e.g.,  demolition  to  follow 
disposition  in  order  to  assure  abatement 
of  a  threat  to  safety  or  health). 

(b)  In  the  case  of  disposition  of 
property  other  than  dwelling  units,  (1) 
the  property  is  determined  by  HUD  to  be 
excess  to  the  needs  of  the  project  (after 
EIOP),  or  (2)  the  disposition  of  the 
property  is  incidental  to,  or  does  not 
interfere  with,  continued  operation  of 
the  remaining  portion  of  the  project. 

997a«    PHAappHcstionforHUDapprovaL 

Written  approval  by  HUD  shall  be 
required  before  the  PHA  may  undertake 
any  transaction  involving  demolition  or 
disposition.  To  request  approval,  the 
PHA  shall  submit  an  application  to  the 
appropriate  HUD  Field  Office  which 
includes  the  following: 

(a)  A  description  of  the  property 
involved; 

(b)  A  description  of,  as  well  as  a 
timetable  for,  the  specific  action 
proposed  (including,  in  the  case  of 
disposition,  the  specific  method 
proposed); 

(c)  A  statement  justifying  the 
proposed  demolition  or  disposition 
under  one  or  more  of  the  applicable 
criteria  of  5  970.6  or  S  970.7; 

(d)  ff  applicable,  a  plan  for  the 
relocation  of  tenants  who  would  be 
displaced  by  the  proposed  demolition  or 
disposition  (see  S  970.5).  The  relocation 
plan  must  at  least  indicate: 

(1)  The  number  of  tenants  to  be 
displaced; 

(2)  What  counseling  and  advisory 
services  the  PHA  plans  to  provide; 

(3)  What  housing  resources  are 
expected  to  be  available  to  provide 
housing  for  displaced  tenants; 

(4)  An  estimate  of  the  costs  for 
counseling  and  advisory  services  and 
tenant  moving  expenses,  and  the 
expected  source  for  pajonent  of  these 
costs  (see  9S  970.9):  and 
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(5)  The  minimum  ofTicial  notice  that 
the  PHA  will  give  U  tnants  before  they 
are  required  to  move: 


(e)  A  description 
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of  the  PHA's 


consultations  with  tenants  and  any 
tenant  organizationlB  (as  required  under 
§  97a4(a)).  with  copies  of  any  written 
comments  which  may  have  been 
submitted  to  the  PHA  and  the  PHA's 
evaluation  of  the  cc^mments; 

(f)  If  required  under  §  97a4(b),  a 
statement  by  the  cli  ief  executive  ofHcer, 
or  designee,  of  the  i  init  of  general  local 
government  with  w  lich  the  PHA  has  a 
cooperation  agreenlent  covering  that 
project,  indicating  tpat  official's 
comments  and  recctnmendations  on  the 
proposal;  I 

(g)  If  required  unier  S  970.4(c),  a 
certification  by  the  chief  executive 
officer  of  the  unit  o  general  local 
government  that  thi !  proposed 
demolition  or  dispo  iition  is  consistent 
with  the  applicable  housing  assistance 
plan: 

(h)  The  estimatec  balance  of  project 
debt,  under  the  AC  ',  for  development 
and  modernization: 

(i)  In  the  case  of  disposition,  an 
estimate  of  the  fair  market  value  of  the 
property,  established  on  the  basis  of  one 
independent  appraisal  unless,  as 


(A]  more  than  one 
|ted.  or  (6)  another 

is  clearly  sufficient 
m  independent 


determined  by ! 

appraisal  is  warrar 

method  of  valuatioij 

and  the  expense  of  i 

appraisal  is  unjustified  because  of  the 

limited  nature  of  the  property  interest 

involved  or  other  available  data: 

(j)  In  the  case  of  disposition,  estimates 
of  the  gross  and  net  proceeds  to  be 
realized,  with  an  itemization  of 
estimated  costs  to  qe  paid  out  of  gross 
proceeds  and  the  p^posed  use  of  any 
net  proceeds  in  accpridance  with  §  970.9; 

(k)  A  copy  of  a  resolution  by  the 
PHA's  Board  of  Coi  nmissioners 
approving  the  appli  :ation: 

(1)  If  determined  o  be  necessary  by 


HUD,  an  opinion  b] 


in  whole  or  in  part. 


dispose  of  it  promptly  by  public 


solicitation  of  bids 


the  PHA's  legal 


counsel  that  the  proposed  action  is 
consistent  with  app  Ucable  requirements 
of  Federal,  State,  ai  id  local  laws:  and 

(m]  Any  addition  il  information 
necessary  to  suppoi  the  application  and 
assist  HUD  in  maki  ng  determinations 
under  this  part 

(Approved  under  OM^  Control  Number  2577- 
0075) 

§  970.9    Disposition  ^  property;  us*  of 
proceeds. 

(a)  Where  HUD  Approves  the 
disposition  of  real  |  iroperty  of  a  project. 


the  PHA  shall 


or  not  less  than  fair 


market  value,  unless  HUD  authorizes 


negotiated  sale  for 


reasons  found  to  be 


in  the  best  interests  of  the  PHA  or  the 
Federal  Government,  or  sale  for  less 
than  fair  market  value  (wfa«e  permitted 
by  State  law),  based  on  commensurate 
public  beneBts  to  the  commimity,  the 
PHA  or  the  Federal  Government 
justifying  such  an  exception.  Reasonable 
costs  of  disposition,  and  of  relocation  of 
displaced  tenants  allowable  under 
§  97Q.S,  may  be  paid  by  the  PHA  out  of 
the  gross  proceeds,  as  approved  by 
HUD. 

(b)  Net  proceeds  (after  payment  of 
HUD-approved  costs  of  disposition  and 
relocation  under  paragraph  (a)  of  this 
section)  shall  be  used,  subject  to  HUD 
approval,  as  follows: 

(1)  For  the  payment  of  development 
costs  for  the  project  and  for  the 
retirement  of  outstanding  ob^gations 
issued  to  finance  original  development 
or  modernization  of  the  project:  and 

(2)  Thereafter,  to  the  extent  that  any 
net  proceeds  remain,  for  the  provision  of 
housing  assistance  for  lower  income 
families,  through  such  measures  as 
modernization  of  lower  income  housing 
or  the  acquisition,  development  or 
rehabilitation  of  other  properties  to 
operate  as  lower  income  housing. 

§970.10    Costs  Of  demoUtion  aftd 
relocaflon  of  displaced  tenants. 

Where  HUD  has  approved  demolition 
of  a  project  or  a  portion  of  a  project, 
and  the  proposed  action  is  part  of  a 
modernization  program  under  the 
Comprehensive  Improvement 
Assistance  Program  (24  CFR  Part  968), 
the  costs  of  demolition  and  of  relocation 
of  displaced  tenants  may  be  included  in 
the  modernization  budget. 

S97ai1    Reports  and  records. 

(a)  After  HUD  approval  of  demolition 
or  disposition  of  all  or  part  of  a  project, 
the  PHA  shall  keep  the  appropriate 
HUD  Field  Office  informed  of  significant 
actions  in  carrying  out  the  demolition  or 
disposition,  including  any  significant 
delays  or  o'ther  problems.  When 
demolition  or  disposition  is  completed, 
the  PHA  shall  submit  to  the  Field  Office 
a  report  confirming  such  action, 
certifying  compliance  with  all  applicable 
requirements  of  Federal  law  and 
regulations  and,  in  the  case  of 
disposition,  accounting  for  the  proceeds 
and  costs  of  disposition. 

(b)  The  PHA  shall  be  responsible  for 
keeping  records  of  its  HUD-approved 
demolition  or  disposition  sufficient  for 
audit  by  HUD  to  determine  the  PHA's 
compliance  applicable  requirements  of 
Federal  law  and  this  part 

(Approved  under  OMB  Control  Number  2577- 
0075) 


Dated:  December  3, 1965. 
WMTCBT.Uulqakl. 
Assistant  Secretary  for  Public  and  Indian 
Housing. 
[FR  Doc  8S-29S53  Filed  12-12-85;  8:45  am] 
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PENSION  BENEFIT  QUAAANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Payment  of  Pi^emhrnts  and  Employer 
Uabitity  for  Single  Employer  Plan 
Terminations;  Rules  Pertaining  To 
Withdrawals  From  and  Terminations  of 
Ptarts  to  Whicti  IMore  Than  One 
Employer  Contributes  Ottwr  Than 
Multiemployer  Plans 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

summary:  This  amendment  notifies  the 
public  of  a  change  in  the  interest  rate 
applicable  to  late  premium  payments 
and  employer  liability  underpayments 
and  overpayments  beginning  January  1, 
1986.  The  interest  rate,  which  is 
estabhshed  by  the  Internal  Revenue 
Service  in  accordance  with  the 
provisions  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  and  the 
Internal  Revenue  Code,  is  reviewed 
semiannually,  and  the  Internal  Revenue 
Service  has  determined  that  the  interest 
rate  for  the  six-month  period  beginning 
January  1. 1986  should  be  decreased. 
This  amendment  is  needed  to  notify 
pension  plan  administrators  of  the 
speciHc  interest  rate. 

EFFECTIVE  DATE:  January  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard.  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  35100,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington,  DC  20006.  202- 
254-4856  (202-254-8010  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Title  IV 

of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980.  29  U.S.C.  1001 
et  seq.,  (the  "Act")  provides  for  a 
bifurcated  pension  plan  insurance 
program  administered  by  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC").  The  insurance  program  covers 
two  types  of  pension  plans,  i.e.,  single- 
employer  plans  and  multiemployer 
plans,  and  has  two  basic  sources  from 
which  funds  are  obtained  to  pay 
guaranteed  benefits. 
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For  single-employer  plans,  funds  are 
obtained  from  premiums  paid  by  on- 
going plans  and  from  amounts  collected 
as  employer  liability  from  sponsors  of 
terminating  plans.  Employer  liability, 
which  is  imposed  under  section  4062  of 
the  Act,  is  the  amount  by  which  the 
value  of  the  terminated  plan's 
guaranteed  benefits  exceeds  plan  assets 
at  the  date  of  plan  termination,  but  not 
more  than  30  percent  of  the  employer's 
net  worth.  Thus,  guaranteed  beneHts  in 
terminating  single-employer  plans  are 
paid  for  by  premiums  in  the  single- 
employer  fund,  if  the  assets  of  Ae  plan 
plus  amounts  collectible  as  employer 
liability  ere  insufflcient  to  fund     ' 
guaranteed  beneflts. 

For  multiemployer  plans,  funds  to 
provide  for  the  payment  of  guaranteed 
benefits,  should  a  multiemployer  plan 
terminate  with  assets  insufficient  to 
fund  those  beneHts,  are  obtained  solely 
from  premiums  paid  by  on-going 
multiemployer  plans.  The  employer 
liability  provisions  in  section  4062  do 
not  apply  to  multiemployer  plans. 

Section  2610.3  of  29  CFR  sets  forth  due 
dates  for  premium  payments  by  both 
single-employer  plans  and 
multiemployer  plans,  and  §  2610.7 
provides  for  late  payment  interest 
charges.  Section  2622.7  of  29  CFR  sets 
forth  the  due  date  for  payment  of  the 
employer  liability  imposed  by  section 
4062  and  provides  for  interest  on 
underpayments  and  overpayments. 

Under  section  4007  of  the  Act  and  29 
CFR  2610.7  and  2622.7,  the  interest  rate 
charged  or  paid  by  the  PBGC  is  the  rate 
established  under  section  6601(a)  of  the 
Internal  Revenue  Code  ("Code"). 
Section  6601(a)  provides  for  interest  at 
an  annual  rate  established  under  section 
6621.  As  amended  by  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982.  96 
Stat.  324,  Pub.  L.  97-248  ("TEFRA"), 
Code  section  6621  provides  that  the 
interest  rate  is  to  be  adjusted 
semiannually  by  October  15  and  April 
15  of  each  year  and  is  to  be  based  on  the 
average  prime  interest  rate  for  the  six- 
month  period  ending  on  September  30 
and  March  31,  respectively.  An  adjusted 
interest  rate  is  effective  January  1  or 
July  1  of  the  succeeding  year,  as 
applicable. 

On  October  10, 1985,  in  compliance 
with  TEFRA,  the  Internal  Revenue 
Service  ("IRS")  announced  that  the 
interest  rate,  which  has  been  11  percent 
since  July  1, 1985,  will  be  10  percent 
beginning  January  1, 1986  (IR-85-103). 

Accordingly,  Appendix  A  to  29  CFR 
Part  2610  and  Appendix  A  to  29  CFR 
Part  2622  are  being  amended  to  set  forth 
the  decreased  rate  for  the  period 
beginning  January  1, 1986.  The  10 
percent  interest  rate  will  be  in  effect  for 


at  least  the  six-month  period  ending 
June  30, 1986,  and  will  continue  in  effect 
after  that  time  if  the  IRS.  in  its  next 
semiannual  review,  determines  that  no 
change  is  necessary.  However,  if  the  IRS 
determines,  in  its  next  review  or 
subsequent  semiannual  reviews,  that  the 
interest  rate  should  change,  the 
Appendices  will  be  revised  accordingly. 

Because  this  amendment  simply  sets 
forth  the  interest  rate  for  the  succeeding 
period  of  time,  general  notice  of 
proposed  rulemaking  is  not  required. 
See  5  U.S.C.  553(b).  Moreover,  the  raCC 
has  determined  that  it  would  be 
impractical  and  contrary  to  the  public 
interest  to  delay  the  effective  date  of  the 
regulation  because  the  new  interest  rate 
is  effective  by  law  on  July  1, 1985. 
Accordingly,  the  PBGC  finds  that  good 
cause  exists  for  issuing  this  regulatioji  in 
final  form  without  notice  and 
opportunity  for  public  comment  and  for 
making  it  effective  before  the  30-day 
period  set  forth  in  5  U.S.C.  553. 

The  PBGC  also  has  determined  that 
this  rale  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17. 1981  (46  FR 13193),  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  nor 
will  it  have  signifidant  adverse  effects 
on  competition,  employment, 
investment,  innovation,  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets. 

Because  no  general  notice  or  proposed 
ralemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans.  Penalties, 
Pension  insurance,  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing. 
Parts  2610  and  2622  of  Chapter  XXVI  of 
Title  29,  Code  of  Federal  Regulations, 
are  hereby  amended  as  follows: 

PART  2610— {AMENDED] 

1.  The  authority  citation  for  Part  2610 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3).  4006, 4007,  Pub. 
L.  93-406. 88  Stat.  829. 1004, 1010, 1013,  as 


amended  by  tecs.  403(1).  106, 402(a)(3), 
403(b].  Pub.  L  96-364,  94  Stat.  1208, 1302. 
1264. 129a  1300  (29  U.S.C.  1302(b)(3).  1306, 
1307). 

2.  Appendix  A  to  Part  2610  is 
amended  by  adding  new  entries  to  read 
as  follows.  The  introductory  text  is 
shown  for  the  convenience  of  the  reader 
and  remains  unchanged. 

Appendix  A-^.ate  Payment  Interest 
Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  S  2810.7(a) 
for  the  specified  time  periods: 


Ffoni 


thwi^  ~ 


Julyl,  1M5- 
im.  1. 1906- 


Dac  31,  It 


11 
10 


PART  2622-{AMENDEO] 

3.  The  Part  heading  for  Part  2622  is 
revised  to  read  as  foUows: 

PART  2622— EMPLOYER  LIABAJTY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  Authority  citation  for  Part  2622 
is  revised  to  read  as  follows: 

Authority:  Sees.  4002(b)(3),  4062, 4063, 4064. 
4067,  4068.  Pub.  L  93-406,  88  SUt  829. 1064. 
1029, 1030,,  1031 1032.  as  amended  by  tecs. 
403(1).  403(g).  403(h),  403(i).  Pub.  L  96-364. 94 
Stat.  1206, 1302, 1301  (29  U.S.C.  1302(b)(3). 
1362, 1363, 1364, 1367. 1368). 

5.  Appendix  A  to  Part  2622  is 
amended  by  revising  the  Jan.  1, 1985 
entry  and  adding  new  entries  to  read  as 
follows.  The  introductory  text  is  shown 
for  the  convenience  of  the  reader  and 
remains  imchanged. 

Appendix  A— Late  Payment  and 
Overpayment  Interest  Rates 

The  following  table  Usts  the  late 
payment  and  overpayment  interest  rates 
under  §2622.7  for  the  specified  time 
periods: 


Fforo 


Thfough 


OWO 


Jtn.1.  1905.- 
July  1,  1966- 
Jan.  1,  1966.. 


Jurw  30.  1966- 
Dac  31.  1965- 


13 
11 
M 


Issued  in  Waehington,  D.C.  this  27th  day  of 
November  1985. 

Kathleen  P.  Utgoff. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  85-29550  Piled  12-12-85;  a-45  am) 

BIUJNQ  COOC  7706-01-11 


Federa 


Register  /  Vol  50,  No.  240  /  Friday,  December  13,  1985  /  Rules  and  Regulations 


29CFRPwt261» 

Valualion  of  Plan  utoiiafits  in  Non* 
Multlemptoyar  Plans 

AOENCV:  Pension  Be  lefit  Guaranty 

Corporation. 

action:  Final  rule. 


summary:  The  rule  imends  the  Pension 
BeneHt  Guaranty  Q  rporation's 
regulation  on  Valua  ion  of  Plan  BeneHts, 
29  CFR  Part  2619,  bj|  adding  a  new  table. 
Table  1-86,  to  Appendix  D.  Table  1-66,  is 
to  be  used  for  valuiilg  early  retirement 
benefits  during  1986i  The  table  is  needed 
to  determine  an  expected  retirement  age 
for  plan  particupanti  in  terminating 
pension  plans  covered  under  Title  IV  of 
the  Employee  Retirement  Income 
Seciirity  Act  of  1974i  as  amended,  that 
provide  for  an  early  retirement  benefit 
The  expected  retirei  sent  age  is  needed 
to  calculate  the  valu  e  of  the  early 
retirement  benefit  ai  id,  thus,  the  total 
value  of  benefits  un(  ler  the  plan. 
EFFECTIVE  DATE:  )an  lary  1, 1986. 

FOR  FURTMBI  MPONI  lATKM  CONTACT 

Renae  R.  Hubbard.  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  3$100,  Pension 
Benefit  Guaranty  Ccnporation,  2020  K 
Street.  UW.,  Washiiigton.  DC  20006.  202- 
254-4856  (202-254-8*10  for  TTY  and 
TTD).  These  are  not  toll-free  nimiibers. 
SUP^tEMCNTARY  INFOflMATION:  Title  IV 
of  the  Employee  Retirement  Income 


[29  U.S.C.  1001  et 
jtabUshed  a  pension 
im.  Under  that 
1  Benefit  Guaranty 


Security  Act  of  1974 
seq.,  as  amended,  es 
plan  insurance  prog 
program,  the  Pensio^ 
Corporation  ("PBGC^")  guarantees  the 
payment  of  certain  {tension  benefits  in 
covered  plans  (29  U.B.C.  1322).  If  plan 
assets  in  a  terminatihg  plan  are  not 
sufficient  to  providejfor  all  benefits 
guaranteed  by  the  PBGC,  the  plan  is 
trusteed  under  Titlejv  and  the  employer 
is  liable  to  the  PBGC  for  the 
insufficiency  (29  U.^C.  1362).  In  order  to 
determine  if  plan  assets  are  sufficient  to 
provide  for  guaranteed  benefits,  the 
administrator  of  a  tc  rminating  plan  must 
value  all  benefits  un  der  the  plan. 

The  PBGC's  reguli  ition  on  Valuation 
of  Plan  Benefits,  29  CFR  Part  2619.  sets 
forth  the  basic  rules  for  valuing  benefits 
both  in  plans  that  at  e  trusteed  under 
Title  fV  and  those  tljat  are  not.  Benefits 
in  trusteed  plans  ara  valued  as  of  the 
date  of  plan  termination  under  rules  set 
forth  in  Subpart  C  o<  Part  2619.  Benefits 
in  non-trusteed  plaiw  are  valued  as  of 
the  date  of  distribution  under  rules  set 


forth  in  Subpart  B  o 


value  of  benefits  in  non-trusted  plans 


normally  is  the  cost 


sf  purchasing 


Part  2819.  The 


annuities  from  an  insurer  imder  a 
qualifying  bid  (Subpart  B,  i  2819.23).  If  a 
plan  provides  for  early  retirement  and  a 
qualifying  bid  that  reasonably  takes  into 
account  the  probability  that  participants 
may  retire  at  a  date  between  the  earliest 
date  for  early  retirement  and  the  normal 
retirement  date  cannot  t>e  obtained  from 
an  insurer,  the  plan  administrator  may 
arrange  for  the  PBGC  to  provide  the 
early  retirement  benefits  (Subpart  B, 
S  2619.25).  In  that  event,  as  in  trusteed 
plans,  early  retirement  benefits  are 
valued  under  the  rules  set  forth  in 
Subpart  C.  9  2619.46. 

Under  S  2619.48,  early  retirement 
benefits  are  valued  according  to  the 
axuiuity  starting  date,  if  a  retirement 
date  has  been  selected,  or  according  to 
the  expected  retirement  age,  if  the 
aimuity  starting  date  is  not  Icnown  on 
the  \raluation  date.  iSubpart  D  of  Part 
2619  sets  forth  rules  for  determining  the 
expected  retirement  ages  for  plan 
participants  entitled  to  early  retirement 
benefits.  Appendices  D  and  E  of  Part 
2619,  contain  tables  and  examples  to  be 
used  in  determining  the  expected  early 
retirement  ages. 

In  Appendix  D,  there  are  two  sets  of 
tables.  The  first  set.  Selection  of 
Retirement  Rate  Category  (1-79  through 
1-85),  is  used  to  determine  whether  a 
participant  has  a  low,  medium,  or  high 
probability  of  retiring  early.  The  second 
set  of  tables.  Expected  Retirement  Ages 
for  Individuals  in  the  Low/Medium/ 
High  Categories  (II-A,  II-B,  and  U-C),  is 
used  to  determine  the  expected 
retirement  age  after  the  probability  of 
early  retirement  has  been  determined. 

The  first  set  of  tables  determines  the 
probability  of  early  retirement  based  on 
the  year  a  participant  would  reach 
normal  retirement  age  and  the 
participant's  monthly  benefit  at  normal 
retirement  age.  The  second  set  of  tables 
establishes,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  participant  could  retire 
under  the  plan  and  the  norinal 
retirement  age  under  the  plan.  This 
expected  retirement  age  is  used  to 
calculate  the  value  of  the  early 
retirement  benefit  and,  thus,  the  total 
value  of  benefits  under  the  plan  and  the 
amount  of  employer  liability,  if  any, 
owed  to  the  PBGC 

The  first  set  of  tables  in  Appendix  D, 
as  published  in  the  1985  edition  of  29 
CFR  (1-79  through  1-85),  estabhshed  a 
retirement  rate  category  for  each  of  the 
calendar  years  1979  through  1985.  Each 
table  applies  only  to  plans  with  a 
valuation  date  in  that  particular  year, 
and  a  table  normally  remains  in  e^ect 
only  for  a  calendar  year.  This  rule 
amends  Appendix  D  to  add  Table  1-66 


BEST  COPY  AVAILABLE 


in  order  to  update  the  correlation 
between  the  amount  of  a  participant's 
benefit  and  the  probability  that  the 
participant  will  elect  early  retirement 
Table  1-86  will  be  used  to  value  benefits 
in  plans  with  a  valuation  date  that 
occurs  during  calendar  year  1986. 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest.  This  determination  is  based  on 
the  need  to  issue  the  table  promptly  so 
the  appendix  will  reflect,  as  accurately 
as  possible,  the  relationship  between  a 
participant's  benefit  and  the  probability 
of  early  retirement  The  PBGC  has  found 
that  the  public  interest  is  best  served  by 
issuing  this  table  without  an  opportunity 
for  notice  and  comment  so  that  plan 
administrators  can  calculate  the  value  of 
plan  benefits  before  submitting  a  notice 
of  intent  to  terminate  ATso,  plan 
administrators  will  be  able  to  predict 
employer  liability  more  accurately  prior 
to  plan  termination  and  can,  therefore, 
lessen  or  avoid  interest  charges  under  29 
CFR  2622.7  for  late  payment  of  employer 
liability.'Moreover,  because  of  the  need 
to  provide  immediate  guidance  for  the 
valuation  of  benefits  under  plans  that 
will  terminate  or  value  benefits  on  or 
after  January  1. 1986,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  this 
amendment  to  the  final  regulation 
effective  less  than  30  days  after 
publication.  \ 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291  of 
February  17, 1981  (46  FR  13193)  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
or  innovation. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects  in  28  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  Pensions. 

In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI  of  Title  29,  Code 
of  Federal  Regulations  is  hereby 
amended  by  adding  a  new  table  and 
making  corrections  as  follows: 

1.  The  Part  heading  for  Part  2619  is 
revised  to  read  as  follows: 
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PART  2619-VALUATION  OF  PLAN 
BENEFITS  IN  SINGLE-€MPLOYER 
PLANS 

2.  The  authority  citation  for  Part  2819 
continues  to  read  as  follows: 

Authority:  Sea  4002(b)(3).  4041(b).  4044, 
4062(b)(1)(A).  Pub.  L  93-406.  88  Stat.  1004. 
1020. 1025, 1029,  as  amended  by  sees.  403(1). 
403(d).  402(a)(7).  Pub.  L  96-364.  94  Stat.  1302. 
1301. 1299  (29  U.S.C.  1302, 1341. 1344. 1362). 

3.  Section  2619.2  is  amended  by 
revising  the  entry  for  "Act",  deleting  the 
entry  for  "Non-multiemployer  plan",  and 
adding  an  entry  for  "Single-employer 
plan"  between  the  entries  for  "PBGC" 
and  'Trusteed  plan"  to  read  as  follows: 

S2619.2    DtfinitkMW 

*  •        •        •        *  ' 

"Act"  means  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended. 

•  *        *        *        • 

"Single-employer  plan"  means  a  plan 
described  iasection  4001(b)(2)  of  the 
Act. 


§§  2619.1  and  2619.2    [AMENDED] 

4.  Section  2619.1  is  amended  and 

§  2819J2  is  further  amended  by  changing 
all  references  to  "non-multiemployer 
plan"  throughout  S§  2619.1  and  2619.2  to 
"single-employer  plan". 

§2619.25    [AMENDED] 

5.  Section  2619.25(b)(1)  is  amended  by 
changing  "when"  to  "then". 

6.  Appendix  D  to  Part  2619  is  amended 
by  adding  Table  1-86,  as  follows: 

Appendix  D— Tables  Used  To 
Determine  Expected  Retirement  Age 

Table  1-86.— Selection  of  Retirement 
Rate  Category 

tFor  plans  wMh  •  valuation  date  after  Oac.  31,  198S  and 
baton  Jan.  1. 1987] 


Parlictpant's  retirement  rate  category 

is — 

Paiticipani  reaches 
NRAin  year— 

Low> 

M 
fnonttv 

DsnofH 
atNRA 
is  less 
than— 

Medum'K 

nN>fYthly  bonefit 

aiNRAis 

month- 

From 

To- 

•inra 

la 

1987 

1988 

1989 

1990 

1991 

1992 

19M 

278 
290 
301 
312 
322 
333 
344 
355 
387 
379 

278 
290 
301 
312 
322 
333 
344 
355 
367 
379 

1,171 
1,220 
1,268 
1.314 
U57 
1.402 
1.448 
1.496 
1,545 
1,596 

1.171 
1.220 
1.268 
U14 
1.357 
1,402 
1.448 
1.496 
1,545 
1.596 

1994 

1995 

1996  or  later 

■  Table  ll-A. 
»  Table  It-B. 
>  Table  ll-C. 


Issued  at  Washington.  DC,  this  4th  day  of 
December.  1985. 
Kathleen  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Coiporation. 

PH  Doc  85-29549  Filed  12-12-85  8:45  am] 
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29  CFR  Part  2619 

Valuation  of  Plan  Banafitt  In  Non- 
Multiamployar  Plana;  Amandmant 
Adopting  Additional  PBGC  Rataa 

aoency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Non-Multiemployer  Plans  contains 
the  interest  rates  and  factors  for  the 
period  beginning  January  1, 1986.  The 
interest  rates  and  factors  are  to  be  used 
to  value  benefits  provided  under 
terminating  non-multiemployer  pension 
plans  covered  by  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974. 

The  valuation  of  plan  benefits  is 
necessary  because,  under  section  4041 
of  the  Act,  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  and  the  plan 
administrator  must  determine  whether  a 
terminating  pension  plan  has  sufficient 
assets  to  pay  all  benefits  under  the  plan 
that  are  guaranteed  by  the  PBGC  under 
the  Title  FV  plan  termination  insurance 
program. 

The  interest  rates  and  factors  set  forth 
in  Appendix  B  to  Part  2619  are  adjusted 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  January  1, 1986,  and  will  enable  the 
PBGC  and  plan  administrators  to  value 
the  benefits  provided  under  those  plans. 
These  rates  and  factors  will  remain  in 
effect  until  Appendix  B  of  the  regulation 
is  again  amended. 
EFFECTIVE  DATE:  January  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard,  Special  Counsel 
Corporate  Policy  and  Regulations 
Department,  Code  35100,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006,  202- 
254-4856  (202-254-8010  for  TTY  arfd 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  On 
January  28, 1981,  the  PBGC  published  a 
final  regulation  on  Valuation  of  Plan 
Benefits  in  Non-multiemployer  Plans  (46 
FR  9492).  That  regulation,  codified  at  29 
CFR  Part  2619  (1985).  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  non-multiemployer  plans 


covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
29  U.S.C.  1001  et  seq.  (1962).  as 
amended.  The  regulation  contains 
formulas  for  valuing  different  types  of 
benefits.  Appendix  B  to  the  regulation 
sets  forth  the  interest  rates  and  factors 
that  are  to  be  used  in  the  formulas. 
Because  these  rates  and  factors  are 
intended  to  reflect  current  conditions  in 
the  financial  and  annuity  markets,  it  is 
necessary  to  update  the  rates  and 
factors  periodically. 

As  published  in  the  1985  edition  of  29 
CFR,  Appendix  B  of  Part  2619  contains 
interest  rates  and  factors  for  valuing 
benefits  in  plans  that  terminated  during 
various  periods  from  September  2, 1974 
through  July  1, 1985.  The  July  1, 1985 
rates  and  factors  continued  in  effect 
until  the  PBGC  published  new  rates  and 
factors  for  plans  terminating  during  the 
months  of  October.  1985  through 
December,  1985  (50  FR  37354). 

At  this  time,  changes  in  the  financial 
and  annuity  markets  require  a  decrease 
in  the  rates  used  for  valuing  benefits. 
Accordingly,  this  amendment  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  January  1, 
1986,  which  set  reflects  a  decrease  of  V* 
percent  in  the  interest  rate  to  8% 
percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  concerning  them. 
Any  change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest  This  determination  is 
based  on  the  need  to  determine  and 
issue  new  interest  rates  and  factors 
promptly  so  that  the  rates  can  reflect,  as 
accurately  as  possible,  current  market 
Conditions.  The  PBGC  hds  found  that  the 
public  interest  is  best  served  by  issuing 
the  rates  and  factors  on  a  prospective 
basis  so  that  plans  may  be  able  to 
calculate  the  value  of  plan  benefits 
before  submitting  a  notice  of  intent  to 
terminate.  Also,  plans  will  be  able  to 
predict  employer  liability  more 
accurately  prior  to  plan  termination. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  of  plans  that  will  terminate  on 
or  after  January  1. 1986.  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
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good  cause  exists  fo|-  making  the  rates 
set  forth  in  this  amejtdment  effective 
less  than  30  days  aftjer  publication. 

The  PBGC  has  detjemiined  that  this  is 
not  a  "major  rule"  uader  the  criteria  set 
forth  in  Executive  Order  12291,  February 
17, 1981,  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  for  consumers  >r  individual 
industries,  or  signifu  ant  adverse  effects 
on  competition,  emp  oyment, 
investment,  product!  /ity,  or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  ]  ilans.  Pension 
insurance.  Pensions.] 

PART  2919— {AMENDED] 

In  consideration  o^the  foregoing.  Part 
2619  of  Chapter  XXV  ,  Title  29.  Code  of 
Federal  Regulations,  s  hereby  amended 
as  follows: 


Rate  sal 


For  plans  «nt^  • 


Onoratler 


latustion  date      InNnediale 

annuity  rate 

Before  (percent) 


59 

60 


»0-1-85 
1-1-«6 


Kathleen  P.  Utgoff, 

Executive  Director.  Pen\. 

Corporation. 

(FR  Doc  85-29551  Filed  h2 
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29  CFR  Part  2621 

Limitation  on  Guaraijteed  Benefits 

agency:  Pension  Ben  "fit  Guaranty 
Corporation. 

ACTION:  Final  rule. 


summary:  This  amen  iment  to  the 
Limitation  on  Guaran  eed  Benefits 
regulation  contains  the  maximum 
guaranteeable  pension  benefit  that  may 
be  paid  by  the  Pensio  i  Benefit  Guaranty 
Corporation  under  Til  le  IV  of  the 


i-i-« 


9.00 

a75 


ion  Benefit  Guaranty 
12-85;  8:45  am) 


Income  Security 
I  tarticipant  in  a 


Employee  Retirement 
Act  of  1974  to  a  plan 
covered  single-emplo;  'er  pension  plan 
that  terminates  in  198  J.  Section 
4022(b)(3)(B)  of  the  Act  provides  that  the 
maximum  benefit  gua  ranteeable  by  the 
PBGC  is  based  on  the  contribution  and 
benefit  base  determined  under  section 
230  of  the  Social  Secu  ity  Act.  An 
increase  in  the  contrii  ution  and  benefit 
base  increases  the  do  lar  amount  of  the 


1.  The  authority  citation  for  Part  2819 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3),  4041(b),  4044. 
4062(b)(1)(A).  Pub.  L  93-406,  88  Stat.  1004, 
1020. 1025. 1029.  as  amended  by  sees.  403(1). 
403(d).  402(a)(7),  Pub.  L  96-364,  94  Stat.  1302, 
1301, 1299  (29  U.S.C.  1302, 1341, 1344, 1362). 

2.  Rale  Set  59  of  Appendix  B  is  revised 
and  Rate  Set  60  of  Appendix  B  is  added 
to  read  as  follows.  The  introductory  text 
is  shown  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  and 
Quantides  Used  To  Value  Inunefliate 
and  Deferred  Annuities 

In  the  table  that  follows,  the  immediate 
annuity  rate  is  used  to  value  immediate 
annuities,  to  compute  the  quantity  "G,"  for 
deferred  annuities  and  to  value  both  portions 
of  a  refund  annuity.  An  interest  rate  of  h% 
shall  be  used  to  value  death  benefits  other 
than  the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities,  ki. 
kz.  ks.  ni.  and  ni  are  defined  in  §  2619.45. 


Deterred  armuilies 


1.0625 
1.0600 


10700 
1.0675 


1.0400 
1.0400 


maximum  guaranteeable  benefit.  This 
amendment  is  needed  to  include  the 
dollar  amount  of  the  increased 
maximum  guaranteeable  benefit  for  1986 
in  the  regulation. 

EFFECTIVE  DATE:  January  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard,  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  35100,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006,  202- 
254-4856  (202-254-8010  for  TTY  and 
TTD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  On 

February  11. 1976,  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC") 
published  a  final  rule  entitled  Limitation 
on  Guaranteed  Benefits  (29  CFR  Part 
2609,  recodified  as  29  CFT?  Part  2621  on 
June  24, 1981).  That  rule  sets  forth  the 
method  of  calculating  the  maximum 
guaranteeable  benefit  under  section 
4022(b)(3)(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
29  U.S.C.  1001  etseq..  ("the  Act"). 
Section  2621.3(a)(2),  which  sets  forth  the 
section  4022(b)(3)(B)  rule,  provides  that 


the  maximum  guaranteeable  benefit  is 
"$750  multiplied  by  the  fraction  x/ 
$13,200  where  'x'  is  the  Social  Security 
contribution  and  benefit  base 
determined  under  section  230  of  the 
Social  Security  Act  in  eff'ect  at  the  date 
of  termination  of  the  plan." 

In  the  Social  Security  Amendments  of 
1977,  special  increases  were  added  to 
the  contribution  and  benefit  base. 
However,  the  amended  Social  Security 
Act  specifically  states  that,  for  the 
purpose  of  section  4022(b)(3)(B)  of  the 
Act.  the  contribution  and  benefit  base 
for  each  year  after  1976  will  be  the  base 
that  would  have  been  determined  for 
each  year  if  the  law  in  effect 
immediately  before  the  amendment  had 
remained  in  ei^ect  without  change.  42 
U.S.C.  430(d)  (1982). 

The  PBGC  has  been  notified  by  the 
Social  Security  Administration  that  the 
contribution  and  benefit  base  for  1986 
that  is  to  be  used  to  calculate  the  PBGC 
maximum  guaranteeable  benefit  is 
$31,500.  Accordingly,  applying  the 
formula  under  section  4022(b)(3)(B)  of 
the  Act  and  29  CFR  2621.3(a)(2).  the 
PBGC  has  determined  that  the  maximum 
benefit  guaranteeable  by  the  PBGC  in 
1986  will  be  $1,789.77  per  month  in  the 
form  of  a  life  annuity  commencing  at  age 
65  or  the  actuarial  equivalent  of 
$1,789.77  payable  in  a  different  form  or 
commencing  at  a  different  age. 

Appendix  A  to  Part  2621,  as  published 
in  the  1985  edition  of  29  CFR,  lists  the 
maximum  guaranteeable  benefit 
payable  by  the  PBGC  to  participante  in 
single-employer  plans  that  have 
terminated  each  year  from  1974,  when 
the  Act  went  into  effect,  through  1985. 
This  amendment  updates  Appendix  A 
for  plans  that  terminate  in  1986. 

Because  the  maximum  guaranteeable 
benefit  is  determined  according  to  the 
formula  in  section  4022(b)(3)(B)  of  the 
Act,  and  this  amendment  makes  no 
change  in  its  method  of  calculation  by 
simply  lists  the  1986  maximum 
guaranteeable  benefit  amount  for  the 
public's  knowledge,  general  notice  of 
proposed  rulemaking  is  not  required. 
Moreover,  because  the  1986  maximum 
guaranteeable  benefit  is  effective,  under 
the  statute,  at  the  time  that  the  Social 
Security  contribution  and  benefit  base  is 
effective,  i.e.,  January  1, 1986,  and  is  not 
dependent  on  the  issuance  of  this 
regulation,  the  PBGC  finds  that  good 
cause  exists  for  making  this  amendment 
effective  less  than  30  days  after 
publication  (5  U.S.C.  553). 
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The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  February 
17, 1981  (46  PR  13193]  because  it  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects  in  29  CFR  2621 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing.  Part 
2621  of  Chapter  XXVI,  Title  29.  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  Part  heading  for  Part  2621  is 
revised  to  read  as  follows: 

PART  2621— UMITATION  ON 
GUARANTEED  BENEFITS  IN  SINGLE- 
EMPLOYER  PLANS 

2.  The  authority  citation  for  Part  2621 
is  revised  to  read  as  follows: 

Authority:  Sees.  4002(b](3].  4022(b),  4022B, 
Pub.  L  93-406.  88  Stat.  829, 1004. 1016.  as 
amended  by  sees.  403(1),  403(c),  102,  Pub.  L 
96-364.  94  Stat.  1208, 1302, 1300. 1215  (29 
U.S.C  1302, 1322. 1322b). 

3.  Appendix  A  to  Part  2621  is 
amended  by  adding  a  new  entry  to  read 
as  follows.  The  introductory  text  is 
shown  for  the  convenience  of  the  reader 
and  remains  unchanged. 

Appendix  A  to  Part  2821— Maximum 
-  Guaranteeable  Monthly  Benefit 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly  benefit 
payable  in  the  form  of  a  life  annuity 
commencing  at  age  65  as  described  by 
§2621.3(a)(2)  to  a  participant  in  a  plan  that 
terminated  in  that  year 


v_,  guaranteea- 

^""^  WemootWy 

benefit 


1966.. 


1.789.77 


Issued  at  Washington,  D.C  this  3nl  day  of 
December,  1985. 

Kathleen  P.  Utgoff. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  85-29548  Filed  12-12-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  Surface  Mining  Reclamation 

and  Enforcement 

30  CFR  Part  950 

Approval  of  Permanent  Program 
Amendment  From  the  State  of 
Wyoming  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACnoN:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  the  State  of  Wyoming  as 
an  amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Wyoming  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
establishes  a  program  for  blaster 
training,  examination  and  certiRcation. 

Wyoming  submitted  the  proposed 
program  amendment  on  October  12, 
1984.  OSM  published  a  notice  in  the 
Federal  Register  on  November  28, 1984, 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(49  FR  46755).  On  March  5, 1985,  OSM 
notified  Wyoming  of  issues  that  were 
identified  as  a  result  of  OSM's  review  of 
the  October  12, 1984  submission.  On  July 
2, 1985,  Wyoming  submitted  a  revised 
blaster  certification  program  and  on  July 
25, 1985,  OSM  reopened  the  public 
comment  period  for  review  of  the 
revised  amendment  (50  FR  30282). 

After  providing  opportimity  for  pubUc 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations, 
and  is  approving  it.  The  Federal  rules  at 
30  CFR  Part  950  codifying  decisions 
concerning  the  Wyoming  program  are 
being  amended  to  implement  this  action. 

This  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  December  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jerry  Ennis,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building,  100  East  "B"  Street,  Room  2128, 
Casper  Wyoming  82601-1918, 
Telephone:  (307)  261-5824. 


SUPPLEMENTARY  INFORMATION: . 
\.  Background 

Information  concerning  the  general 
background  on  the  Wyoming  program 
submission  and  the  approval  process,  as 
well  as  the  Secretary's  findings,  the 
disposition  of  comments  and  an 
explanation  of  the  initial  conditions  of 
approval  can  be  found  in  the  November 
26, 1980  Federal  Register  (45  FR  78637- 
78684).  Subsequent  actions  on 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
950.15. 

At  the  time  of  the  Secretary's 
approval  of  the  Wyoming  program,  OSM 
had  not  yet  promulgated  Federal  rules 
governing  the  training  and  certification 
of  blasters.  Therefore,  the  State  was  not 
required  to  include  such  requirements  in 
its  program. 

On  March  4, 1983,  OSM  issued  final 
rules  effective  April  14, 1983, 
establishing  the  Federal  standards  for 
the  training  and  certification  of  blasters 
at  30  CFR  Subchapter  M  (48  FR  9486). 
The  Federal  rules  require  each  State  to 
design  and  implement  its  own  blaster 
certification  program.  Under  the  Federal 
rules,  each  State  must  develop  the 
method  of  training,  examining,  and 
certifying  blasters  which  best  meets 
local  needs  within  the  Federal 
regulatory  framework.  The  Federal  rules 
require  training,  field  experience,  and  a 
written  examination,  and  specify  certain 
other  requirements. 

The  Federal  rules  30  CFR  850.12 
require  the  State  regulatory  authority  to 
develop  a  program  and  submit  it  to  OSM 
as  a  proposed  program  amendment 
within  12  months  after  the  publication 
date  of  the  Federal  rules.  The  Federal 
rules  at  30  CFR  816.61(c)  fiirther  provide 
that  no  later  than  12  months  after  the 
State's  blaster  certification  program  has 
been  approved  by  OSM,  all  blasting 
operations  in  the  State  shall  be 
conducted  under  the  direction  of  a 
certified  blaster. 

n.  Subnoussion  of  Amendments 

On  October  12, 1984,  the  State  of 
Wyoming  submitted  to  OSM  an 
amendment  to  its  approved  permanent 
regulatory  program.  The  amendment 
submitted  by  the  Wyoming  Department 
of  Environmental  Quality,  Land  Quality 
Division  (DEQ/LQD)  consisted  of 
proposed  provisions  to  implement  a 
blaster  training,  examination  and 
certification  program  as  required  by  30 
CFR  Part  850. 

The  November  28, 1984  Federal 
Register  announced  receipt  of  the 
proposed  modifications  by  OSM  as  well 
as  a  public  comment  period.  In  that 
same  notice,  OSM  announced  that  a 
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public  hearing  wouU  be  held  only  if 
requested.  No  reque  ts  were  received 
and  no  hearing  was  leld. 

On  March  5, 1985.  the  Slate  of 
Wyoming  was  notifii  ;d  of  three  issues 
that  were  identified  is  a  result  of  OSM's 
review  of  the  Octobc  r  12. 1984 
submission.  The  thre  b  areas  of  concern 
were  as  follows:  Imp  roper  use  of  an  oral 
examination  to  test  certain  potential 
blasters;  inadequate  provisions 
concerning  the  blast(  r's  responsibility  to 
maintain  certificatioi  i;  and  a 
typographical  error. 

In  the  course  of  rei  ising  the  proposed 
blaster  certification  j  rogram.  the  State 
of  Wyoming  receivec  additional 
comments  as  a  result  of  the  State's 
public  comment  peridd.  The  comments 
necessitated  revisions  to  the  proposed 
regulations  which  re<  uired  concurrence 
by  the  Wyoming  Env  ronmental  Quality 
Council  (EQC).  Due  t0  the  above 
developments,  the  Stite,  on  April  2, 
1985,  requested  that  OSM  delay  action 
on  processing  the  Wj  oming  blaster 
certification  amendm  ;nt  until  EQC 
approval  was  granteq. 

On  July  2. 1985,  Wjjoming  submitted  a 
revised  blaster  certiftation  program  in 
response  to  OSM's  cdncems  of  March  5, 
1985,  and  conmients  leceived  during  the 
State's  public  comment  period.  The 
revised  material  replaces  the  material 
submitted  to  OSM  onlOctober  12. 1984. 
On  July  25, 1985.  OSM  reopened  the 
public  comment  perio  i  for  review  of  the 
revised  submission  (5  3  FR  30282).  That 
comment  period  ende  i  on  August  26. 
1985. 

The  communicatior  s  between  OSM 
and  Wyoming  concer  ling  OSM's 
identification  of  defic  encies  and  the 
State's  response  to  co  rrect  the 
deficiencies  are  expla 
cited  Federal  Registei 
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III.  Director's  Flndingi 

The  Director  finds, 
SMCRA  and  30  CFR 
that  the  program  amendment 
by  Wyoming  on  Octol  »er 
revised  on  July  2, 1981 , 
requirements  of  SMCI A 
Chapter  VII  as  discussed 


n  accordance  with 
17  and  732.15. 

submitted 
12, 1984,  as 
meets  the 
and  30  CFR 
below. 


General 


jbrri 


The  Wyoming  su 
that  the  DEQ/LQD  wi 
program  for  the  trainii  ig, 
and  certification  of  al 
standards  and  procedures 
LQD  to  administer  the 
certification  program. 
Inspector  of  Mines  wi 
examination  and  certi 


ined  in  the  above 
notices. 


ssion  provides 
1  administer  the 
examination 
blasters.  It  sets 

for  the  DEQ/ 
blaster 
The  State 
I  handle 
ication.  The 


program  also  provides  that  the  coal 
mining  industry  may  develop  its  own 
training  courses  subject  to  DEQ/LQD 
approval. 

The  Wyoming  regulations  for  the 
blaster  training,  examination  and 
certification  are  found  at  Chapter  VI, 
Section  8  of  the  Wyoming  regulations. 

Section  6(b)— Definitions 

Section  6(b)  defines  the  term  "blaster" 
or  "shot-firer"  in  a  manner  similar  to 
and  no  less  effective  than  the  Federal 
definition  at  30  CFR  850.5. 

Section  6(c)— Use  of  Explosives — 
General  Requirements 

The  State's  introduction  and  summary 
of  the  blaster  certification  program  and 
section  6(c)  provide  that,  no  later  than 
twelve  months  after  the  approval  date  of 
the  Wyoming  blaster  certification 
program  all  blasting  operations  shall  be 
conducted  under  the  direction  of  a 
blaster  certified  according  to  the 
provisions  of  that  Chapter.  It  also  sets 
forth  certain  operational  requirements 
for  certified  blasters.  The  Director  finds 
these  provisions  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.61(c). 

Section  6(d)— Training 

Section  6(d)  sets  forth  the  training 
requirements  for  persons  seeking  to 
become  certified  blasters.  Under  an 
agreement  between  DEQ/LQD  and 
Western  Wyoming  College  (WWC), 
WWC  will  provide  the  primary  source 
of  training  with  secondary  sources  fi:t)m 
the  Mine  Safety  and  Health 
Administration  and  industry.  Training 
courses  may  be  developed  and  taught  by 
coal  mining  industry  personnel  upon 
review  of  the  course  for  adequacy  by 
DEQ/LQD.  The  DEQ/LQD  will  also 
participate  in  the  presentation  of  such 
courses.  The  Director  finds  these 
provisions  to  be  no  less  effective  than 
the  Federal  regidations  at  30  CFR  850.13. 

Section  6(e) — Examination 

Section  6(e)  requires  both  a  written 
and  oral  examination  and  two  years 
practical  field  experience  prior  to 
certification.  The  written  examination 
for  applicants  shall  test  their 
competence  in  and  practical  application 
of  the  topics  set  forth  in  section  6(d). 
The  oral  section  of  the  examination 
shall  test  the  applicant  in  relation  to  site 
specific  performance  standards  and  the 
blasting  plan  under  which  they  will  be 
operating.  The  Director  finds  the  State 
regulations  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  850.14. 


Section  6  (f)  and  (g)— Issuance  of 
Certification  and  Renewal 

Section  6(f)  establishes  the  conditions 
of  blaster  certification  and 
recertification.  Certificates  will  be 
issued  to  those  applicants  receiving  a 
passing  score  on  the  examination.  The 
certification  will  expire  five  years  fitjm 
the  issuance  date.  After  the  initial 
certification  period,  blasters  must  be 
recertified  by  re-examination.  The 
Director  finds  these  provisions  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  850.15  (a)  and  (c). 

Section  6(h) — Revocation 

Section  6(h)  specifies  the  conditions 
under  which  a  blaster's  certificate  will 
be  revoked,  along  with  the  procedural 
requirements  for  such  actions.  The 
Director  finds  these  provisions  to  be  no 
less  effective  than  the  requirements  of 
30  CFR  850.15(b). 

Section  6(i) — Maintenance  of 
Certificates 

Section  6(i)  requires  certificate 
protection  and  prohibits  certificate 
assignment  or  transfer.  No  blaster  may 
delegate  his  responsibility  to  uncertified 
individuals.  The  Director  finds  these 
provisions  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  850.15 
(d)  and  (e).  .      . 

rv.  Public  Conmients 

Of  the  Federal  agencies  invited  to 
comment  on  the  proposed  amendments, 
response  acknowledging  receipt  was 
received  from  the  Department  of 
Agriculture.  Soil  Conservation  Service. 
No  substantive  comments  were 
received. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
503(b)(1)  of  SMCRA.  30  U.S.C. 
1253(b)(1),  and  30  CFR  732.17(h)(10)(i). 

V.  Director's  Decision 

The  Director  based  on  the  above 
findings,  is  approving  the  October  12, 

1984  amendment  as  revised  on  July  2. 

1985  to  the  Wyoming  program.  The 
Director  is  amending  Part  950  of  30  CFR 
Chapter  VII  to  reflect  approval  of  the 
above  State  program  modification. 

VI.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 
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2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMS)  granted  OSM  an 
exemption  from  sections  3, 4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  Regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
signiHcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  aeq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Fart  950 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Undergroimd 
mining. 

Dated:  December  5, 1985. 
Canon  W.  Gulp, 

Acting  Director,  Office  of  Surface  Mining. 

PART  950— WYOMING 

30  CFR  Part  950  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  950 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  etse^.). 

§950.15    [Amwided] 

2.  30  CFR  950.15  is  amended  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

***** 

(f)  The  following  amendment,  as 
submitted  to  OSM  on  October  12, 1984 
and  revised  on  July  2, 1985,  is  approved 
effective  December  13, 1985:    . 
Modifications  to  section  6  of  Chapter  VI 
of  the  Rules  and  Regulations  of  the  Land 
Quality  Division  (LQD)  of  the  Wyoming 
Department  of  Environmental  Quahty  to 
establish  a  program  for  blaster  training, 
examination  and  certification. 

§950.16    [Removed] 

3.  30  CFR  950.16  is  removed  and 
reserved. 

(FR  Doc.  85-29487  Filed  12-12-85;  8:45  am] 
BiLUNG  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  72 
[CQDS5-042] 

Notice  to  Mariners/Ugitt  Usta 

AOENCV:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  revising 
the  Marine  Information  regulations  in 
Part  72  of  Title  33  by  maicing  editorial 
changes  to  update  certain  sections  and 
by  increasing  the  number  of  Light  List 
volumes  published  to  seven  volumes. 
The  current  regulations  provide  for  five 
Light  List  volumes  distinguished  by  the 
area  covered.  The  change  in  the  number 
of  Light  Lists  is  being  made  due  to  the 
anticipated  increase  in  size  and  price  of 
Light  List  Volumes  I  and  II,  covering  the 
Atlantic  and  Gulf  of  Mexico  coasts. 
EFFECTIVE  DATE:  December  13, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Parker,  Marine  Information 
Branch,  U.S.  Coast  Guard,  (202)  426- 
9566. 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  has  not  been 
pubUshed  for  this  regulation;  and  it  is 
being  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Roister.  Publishing  a  notice  of  proposed 
rulemaking  would  be  unnecessary  in 
accordance  with  5  U.S.C.  553(b)(B).  The 
changes  that  are  of  an  editorietl  nature 
merely  provide  the  current  names  or 
descriptions  of  agencies  and 
publications.  The  change  to  the  Light 
List  publications  from  five  to  seven 
volumes  is  being  made  due  to  an 
increase  in  the  size  of  Volumes  I  and  n. 
This  is  a  matter  of  agency  policy, 
organization,  procedure  or  practice 
under  5  U.S.C.  553(b)(A).  In  view  of  the 
publication  schedule  of  the  Light  Lists  it 
has  been  determined  that  good  cause 
exists  under  5  U.S.C.  553(d](3]  to  make 
this  rule  effective  in  less  than  30  days 
after  publication. 

Basis  and  Purpose 

The  editorial  changes  consist  of 
revising  the  names  of  Defense  Mapping 
Agency  Hydrographic  Center  to  Defense 
Mapping  Agency  Hydrographic/ 
Topographic  Center  and  National  Ocean 
Survey  to  National  Ocean  Service. 
Other  changes  include  updating  the 
namepf  the  chart  catalog  and  deleting 
the  reference  to  the  Great  Lakes  Notice 
to  Mariners  which  has  been 
discontinued.  Information  on  the  Great 
Lakes  is  provided  in  the  Ninth  Coast  ^ 
Guard  District  Local  Notice  to  Mariners. 


This  rule  also  changes  the  number  of 
Light  List  volumes  published  by  the 
Coast  Guard. 

Light  Lists  provide  a  comprehensive 
listing  of  the  official  names,  locations, 
characteristics,  and  general  descriptions 
of  all  aids  to  navigation  maintained  by 
or  under  the  authority  of  the  U.S.  Coast 
Guard.  The  following  five  volumes  of  the 
Light  List  are  currently  published 
covering  the  United  States,  its 
territories,  and  possessions: 

(1)  Volume  L  Atlantic  Coast  from  SL 
Croix  River,  Maine  to  Little  River,  South 
Carolina. 

(2)  Volume  n,  Adantic  and  Gulf 
Coasts,  from  Litde  River,  South 
Carolina,  to  Rio  Grande,  Texas,  and  the 
Greater  Antilles. 

(3)  Volume  m.  Pacific  Coast  and 
Pacific  Islands. 

(4)  Volume  IV,  Great  Lakes. 

(5)  Volume  V,  Mississippi  River 
System. 

This  rule  divides  Volumes  I  and  II  into 
four  separate  volumes,  thereby  creating 
seven  volumes  of  the  Light  Lists  to  be 
designated  as  follows: 

(1)  Volume  I,  Atlantic  Coast  from  St 
Croix  River,  Maine  to  Ocean  City  Inlet 
Maryland. 

(2)  Volume  n,  AUantic  Coast  from 
Ocean  City  Inlet,  Maryland  to  Little 
River,  South  Carolina. 

(3)  Volume  lU,  Atlantic  Coast  and 
Gulf  of  Mexico,  from  Little  River,  South 
Carolina  to  Econfina  River,  Florida,  and 
the  Greater  Antilles. 

(4)  Volume  IV,  Gulf  of  Mexico,  from 
Econfina  River,  Florida  to  Rio  Grande, 
Texas. 

(5)  Volume  V,  Mississippi  River 
System. 

(6)  Volume  VL  Pacific  Coast  and 
Pacific  Islands. 

(7)  Volume  VII.  Great  Lakes. 

All  of  the  Light  Lists  will  continue  to 
be  printed  annually  with  the  exception 
of  Volume  V,  which  is  printed  biennially 
(49  FR  26547;  November  27, 1984).  Due  to 
the  recent  release  of  the  1985  edition  of 
Volume  II,  Volumes  III  and  IV  which 
will  replace  Volume  II  will  not  be 
printed  until  October  1986.  Mariners 
should  continue  to  use  the  1985  edition 
of  Light  List  Volume  II  until 
approximately  October  1986, 

All  self  propelled  vessels  of  1,600  or 
more  gross  tons  are  required  to  have  a 
corrected  copy  of  the  current  Light  List 
on  board  for  the  area  of  transit  (33  CFR 
164.33).  This  change  in  the  number  of 
volumes  of  the  Light  List  will  result  in  a 
savings  to  mariners  required  to  have  a 
current  Light  List  on  board  and  who  may 
transit  only  a  small  area.  However,  no 
savings  is  likely  to  occur  for  those 
mariners  required  to  have  a  current 
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and  who  may  transit 
"  by  more  than  one 


Light  List  on  board 
a  larger  area,  covered 

volume. 

Drafting  Infonnaiia  n 

The  principle  persona  involved  in  drafting 
this  rulemaking  are  W  r.  Prank  Parker,  Project 
Manager.  Marine  Infofmation  Branch,  and 
Lieutenant  S.R.  Sylve»ter,  Project  Attorney, 
OfTice  of  the  Chief  Cotinsel. 

Evaluation 

This  Hnal  rule  is  i  »nsidered  to  be  non- 
major  under  Execuf  ve  Order  12291  and 
nonsignificant  undo-  DOT  regulatory 
policies  and  proced  jres  (44  FR  11034; 
February  28. 1979).  ITie  economic  impact 


of  this  final  rule  hai 


minimal  that  further  evaluation  is 
unnecessary.  This  final  rule  will  result  in 
a  small  savings  to  s  ime  mariners,  but 


otherwise  will  have 


impact.  Since  the  in  ipact  of  this  final 
rule  is  expected  to  te  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
signiHcant  economii :  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  3  I  CFR  Part  72 

Government  pubt  cations. 
Mariners  and  Light 
(water). 


Notice  to 
Jsts,  Navigation 


PART  72— {AMEND  ED] 


cf 


<f 


In  consideration 
72  of  Title  33  Code 
Regulations  is  ameiiied 
follows: 

1.  The  authority 
revised  to  read  as 


qtation  for  Part  72  is 
forth  below: 


S(lt 


Authofity:  14  U.S.C. 

2.  Section  72.01- 
revising  paragraphs 
and  (c)  to  read  as  follows 


-111 


85;  49  CFR  1.46(b). 

is  amended  by 
(a)  (1)  and  (2),  (b). 


972.01-10    Notic*  toJMarinera. 

(a)  *  *  * 

(1)  Useful  in  upd 
editions  of  charts 
the  Defense  Mappi 
Hydrographic/Topoiraph 
National  Ocean  Serf 
Corps  of  Engineers, 

(2)  Selected  from 
Mariners"  issued  a 
1st,  2nd,  3rd,  5th,  7tli, 
13th,  14th,  and  17th 
Districts;  and 


(b)  "Notice  to  Ma 
weekly  by  the  Defeiise 
Hydrographic/Topo^raph: 
"Notice  to  Mariners 

(1)  Coast  Guard 

(2)  National  Ocean 

(3)  Defense  Mapp 
Hydrographic/Topotraph 


been  found  to  be  so 


no  quantifiable  cost 


the  foregoing.  Part 
Federal 
to  read  as 


the  latest 
publications  of 
Agency 

ic  Center, 
ice,  U.S.  Army 
ind  Coast  Guard; 
1  he  "Local  Notices  to 
published  by  the 
8th.  9th,  11th.  12th. 
I  ^oast  Guard 


a  ing 
ard 
in} 


ind 


liners"  is  published 
Mapping  Agency 
"  ic  Center.  The 
s  prepared  by  the: 

Service:  and 
ng  Agency 

ic  Center. 


(c)  This  notice  may  be  obtained  free 
of  charge,  upon  request  to  the  Director. 
Defense  Mapping  Agency,  Office  of 
Distribution  Services,  Code:  IMA. 
Washington,  DC  20315.  Request  should 
be  based  on  an  affirmative  need  for  the 
information. 

972.01-15    [RMnovMl] 

3.  Section  72.01-15  is  removed. 

4.  Section  72.01-25  is  revised  to  read 
as  follows: 


9  72.01-25 
Mai  iiMf  a. 


Marina  Broadeaat  Notice  to 


(a)  The  Coast  Guard  broadcasts 
notices  to  mariners  on  its  own  or  U.S. 
Navy  radio  stations  to  report 
navigational  warnings  containing 
information  of  importance  to  the  safety 
of  navigation  of  vessels,  such  as  the 
position  of  ice  and  derelicts,  defects, 
and  changes  to  aids  to  navigation,  and 
drifting  mines.  Radio  stations 
broadcasting  marine  information  are 
Usted  in  "Radio  Navigational  Aids" 
(Defense  Mapping  Agency 
Hydrographic/Topographic  Center 
publications  117A  and  117B)  and  United 
States  Coast  Pilots. 

(b)  Any  person  may  purchase  "Radio 
Navigational  Aids"  from: 

(1)  Any  authorized  agent  for  the  sale 
of  Defense  Mapping  Agency 
Hydrographic/Topographic  Center 
charts  and  pubUcations  whose  names 
and  addresses  are  contained  in  the 
Defense  Mapping  Agency  Catalog  of 
Maps,  Charts,  and  Related  Products. 
Part  2 — Hydrographic  Products. 

(2)  The  Defense  Mapping  Agency 
Hydrographic/Topographic  Center 
Depots  or  OfHces. 

(3)  The  Defense  Mapping  Agency 
Office  of  Distribution  Services, 
Washington,  DC  20315. 

(c)  Any  person  may  purchase  United 
States  Coast  Pilots  from  any  authorized 
agent  for  the  sale  of  National  Ocean 
Service  charts  and  publications  whose 
names  and  addresses  are  contained  in 
the  National  Ocean  Service  Chart 
Catalogs. 

5.  Section  72.01-40  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

972.01-40    Single  Copies. 

***** 

(b)  National  Ocean  Service  Field 
Offices; 

(c)  The  Defense  Mapping  Agency 

Hydrographic/Topographic  Center;  and 
***** 

6.  Section  72.05-1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


9  72.05-1    Purpoae. 

(a)  The  Coast  Guard  publishes  the 
following  Light  Lists  annually,  with  the 
exception  of  Volume  V,  which  is 
published  biennially,  covering  Ae 
waters  of  the  United  States,  its 
territories  and  possessions: 

(1)  Volume  I,  Atlantic  Coast,  from  St. 
Croix  River,  Maine  to  Ocean  City  Inlet, 
Maryland. 

(2)  Volume  0.  Atlantic  Coast,  from 
Ocean  City  Inlet,  Maryland  to  Little 
River,  South  Carolina. 

(3)  Volume  III,  Atlantic  Coast  and 
Gulf  of  Mexico,  from  Little  River,  Sooth 
Carolina  to  Econfina  River,  Florida,  and 
the  Greater  Antilles. 

(4)  Volume  IV.  Gulf  of  Mexico,  from 
Econfina  River,  Florida  to  Rio  Grande, 
Texas. 

(5)  Volume  V,  Mississippi  River 
System. 

(6)  Volume  VL  Pacific  Coast  and 
Pacific  Islands. 

(7)  Volume  VU,  Great  Lakes. 

Dated:  December  5, 1985. 

T.  J.  Wojnar, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation. 

(FR  Doc.  85-29477  Filed  12-12-«5;  8:45  am] 

WLUNG  CODE  4«10-14-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258 

NARA  Fee  Schedule 

agency:  National  Archives  and  Records 
Administration  (NARA) . 

action:  Final  rule. 

SUMMARY:  This  rule  revises  fees  charged 
by  the  National  Archives  and  Records 
Administration  (NARA)  for  reproduction 
of  NARA  administrative  records, 
archival  records,  donated  historical 
materials,  and  records  filed  with  the 
Office  of  the  Federal  Register.  The  fees 
apply  to  reproductions  made  pursuant  to 
routine  reference  requests,  mandatory 
review  requests,  FOIA  requests,  and 
Privacy  Act  requests.  The  fees  are 
changed  to  reflect  the  current  costs  of 
providing  the  reproduction  services. 
EFFECTIVE  DATE:  January  2, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Adrienne  C.  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-3214). 
SUPPt^MENTARY  INFORMATION:  NARA 

published  a  notice  of  proposed 
rulemaking  on  the  revision  of  the  NARA 
fee  schedule  in  the  Federal  Register  on 
October  21, 1985  (50  FR  42572).  Three 
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comments  were  received.  Two 
commentera  requested  NARA  to  install 
a  self-service  copier  at  our  Laguna 
Niguel  facility  and  impose  a  fee  of  $0.25 
per  copy  for  its  use.  The  third 
commenter  also  asked  that  NARA 
consider  installing  self-service  copy 
machines  but  did  not  recommend  a  fee. 
Both  the  proposed  and  Rnal  rule  include 
a  fee  of  ^.20  per  copy  for  paper-to- 
paper  copies  and  $0.30  or  $0.80. 
depending  on  the  type  of  machine  used, 
for  microHlm-to-paper  copies  made  by 
the  customer  on  NARA  self-service 
copiers.  All  NARA  fees  are  set  to 
recover  to  the  extent  practicable  the 
costs  of  making  the  copies.  The  location 
of  individual  self-service  copiers  is 
outside  the  scope  of  this  regulation; 
however,  NARA  is  reviewing  locations 
where  self-service  copiers  may  be 
appropriate. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1961.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  signiHcant  impact  on  small 
business  entities. 

List  of  Subjects  in  36  CFR  Fait  1258 

Archives  and  records.  For  the  reasons 
set  forth  in  the  preamble.  Part  1258  is 
amended  as  follows: 

PART  1258-FEES 

1.  The  authority  citation  for  Part  1258 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C.  2116(c]. 

2.  Section  1258.2  is  amended  by 
revising  paragraphs  (a)  and  (c)(3)  and 
removing  and  reserving  paragraph  (c)(7) 
as  follows: 

§1258.2    ApplicabMity. 

(a)  Except  as  otherwise  provided  in 
this  section,  fees  for  the  reproduction  of 
NARA  administrative  records,  archival 
records,  donated  historical  materials, 
and  records  filed  with  the  Office  of  the 
Federal  Register  are  as  set  forth  in 
S  1258.12. 

(c)  •  •  • 

(3)  Motion  picture  and  sound  and 
video  recording  materials  among  the 
holdings  of  the  National  Archives.  Prices 
for  reproduction  of  these  materials  are 
available  bom  the  Motion  Picture  and 
Sound  and  Video  Branch,  National 
Archives  (NNSM),  Washington,  DC 
20408. 


S12SM    ExcfcMiona. 

(b)  When  NARA  wdshes  to 
disseminate  information  about  its 
aqtivities  to  the  general  public  through 
press,  radio,  television,  and  newsreel 
representatives: 

4.  Section  1258.10  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


9  1258.10 

(a)  There  is  a  minimum  fee  of  $5.00 
per  order  for  reproductions  which  are 
sent  by  mail  to  the  customer. 

5.  Section  1258.12  is  revised  to  read  as 
follows: 

$1258.12    FMSChMlul*. 

(a)  Authentication:  $2.00. 

(b)  Still  photography: 

(1)  Copy  negatives  (Black  &  White): 

4  in.  by  5  in. ..„ $3,60 

8  in.  by  10  in. ..... 5.45 

(2)  Copy  negatives  (Color): 

4  in.  by  5  in. ........... — ....„......^...........  $9.35 

8  in.  by  10  in. 18.95 

(3)  Slides  (from  an  existing  negative): 

2  in.  by  2  in.  (Black  ft  White) „.  $1.55 

2  in.  by  2  in.  (Color) 2.75 

(4)  Photograi^c  prints  (Black  & 
White): 

8  in.  by  10  in. ......... ..„.........._....  $4.15 

11  in.  by  14  in. 8.85 

16  in.  by  20  in. ............................._......_...  7.85 

20  in.  by  24  in. 9.25 

22  in.  by  28  in 12.75 

24  in.  by  30  in „..„................._......_...._„  12.75 

30  in.  by  40  in....„....„..............„........„.........„  15.35 

(5)  Aerial  prints: 

10  in.  by  10  in .......,^..~~~~„-. 4.75 

14  in.  by  14  in........................^........^........^.....  8.20 

18  in.  by  18  in ..^........^ ....  9.20 

20  in.  by  24  in. „ 9.50 

27  in.  by  28  in.„ 14.25 

40  in.  by  41  in. 18.85 

(c)  Electrostatic  copying: 

(1)  Paper  to  paper  (up  to  11  in.  by  17 
m.): 

Customer  performs  the  work  at  NARA 

self-service  copier ~ $0.20 

Customer  tabs  documents  for  NARA 

copying „ .30 

NARA  identifies  documents  for  NARA 

copying J5 

(2)  Oversized  electrostatic  copies  (per 
foot):  $1.65 

Add  per  foot  for  vellum  paper 20 

(3)  Microfilm  to  paper 

From  negative  (copy  flow],  per  foot $0.55 

From  positive: 


ism. 


3.  Section  1256.4  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


Work  done  by  cuMonwr  .._ 
NARA  puffuiTki  the  woftc 
First  copy  per  rol 


16  ki 

Next  oonMcultM  frame  or 

««•- 

JO 

S6 

1J0 

Nnt  nonr.oneiCLittn  trame 

ISO 

^  ' 

(d)  Diazo  (per  foot):  $1.15 

(e)  Microfilm: 


ISmm 
rotanr 

ISmm 

3Smm 

aSmm 

(fnt- 

«Hw» 

over- 

•mr 

•inr 

toe 

(1)  NegMlM  (per  Iraimt: 

CuetonNT    tela    docu- 

» 

3S 

JS 

JS 

NARA  ufae  doounwmi 

tor  BwiinQ  .,.„-.. ^, , 

JO 

so 

JO 

.40 

(2)  Neid  gwMiMon  (per 

toot) „_.  

3» 

J1 

(3)  Oiract.  dupicMe  (per 

tooQ                     _     . 

JO 

J3 

(f)  105mm  microfilm/microfiche  (per 
frame /fiche):  $4.50 

(g)  Technical  services: 


Mterofilm  pr<p>fitiofl  (pw  how) 
Sound  &  wttoo  rBOortftngt  ...,»..„ 


(h)  Preservation  of  records.  In  order  to 
preserve  certain  records  which  are  in 
poor  physical  condition,  NARA  may 
restrict  customers  to  a  choice  of 
photostatic  or  microfilm  copies  instead 
of  electrostatic  copies. 

(i)  Unlisted  processes.  Fees  for 
reproduction  processes  not  listed  in 
§  1258.12  are  computed  upon  request 

5.  Section  1258.16  is  revised  to  read  as 
follows: 

{1258.16   Eftactlve  date. 

,  The  fees  in  9  1258.12  are  effective  on 

January  2, 1966. 

Dated:  December  6, 1965. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  85-29515  Filed  12-12-85;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  10 

Intemationai  Surfac*  Air  Ltft  Tranait 
Servica  to  Certain  Latin  American 
Countries 

agency:  Postal  Service. 
ACnON:  Final  action  on  Intemationai 
Surface  Air  Lift  Transit  Service  to 
certain  Latin  American  countries. 

SUMMARY:  Pursuant  to  an  agreement 
with  the  postal  administration  of 
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Panama,  the  Postal  Service  intends  to 
begin  bitemational  Surface  Air  Lift 
Transit  Service  to  dertain  Latin 
American  countries  through  Panama  at 
postage  rates  indicated  in  the  tables 
below.  Service  is  sc  heduled  to  begin  on 
January  18, 1986. 

EFFECTIVE  DATE:  )ai  luary  18. 1986. 

FOR  FURTHER  MFOR  NATION  CONTACT 

Leon  W.  Perlinn.  (2i2j  268-2673. 

SUPPLEMENTARV  nuloRMATION:  By  a 
notice  published  in  the  Federal  Register 
on  November  8, 1986  [50  FR  46463J.  the 
Postal  Service  announced  that  it  was 
proposing  to  begin  International  Surface 
Air  Lift  Transit  Sen  ice  to  certain  Latin 
American  countries  Comments  were 
invited  on  published  rate  tables,  which 
are  proposed  anien(  ments  to  the 
International  Mail  ^  lanual  (incorporated 
by  reference  in  the  ( :^e  of  Federal 
Regulations.  39  CFR  10.1),  and  which  are 
to  become  effective  Ion  the  date  service 
begins.  No  comments  were  received. 
Accordingly,  the  Poi  tal  Service  states 
that  it  intends  to  bei  ^n  International 
Surface  Air  Lift  Trai  isit  Service  to 
certain  Latin  Ameri(  an  countries  on 
January  18. 1986  at  t  le  rates  indicated  in 
the  table  below. 


List  of  Subjects  in 

Postal  Service,  Foleign 


PART  10-(AMEND  :D] 


The  authority  cita  ion 
continues  to  read  as 


Authority:  5  U.S.C  5^8];  39  US.C.  401. 
404.  407.  408. 


International 

(Sflc  toScNHng  liM  tor 


$URFAC£  Am  LlFT 


OignAMF  group 


a.  Pound  Rata: 
(lIRagulv 

SVWOK 

EaM...„ 

Canlnl „. 


(2)  Regular 
Service  M- 

Bag: 


CarttH... 


0)Tn 
Serves 
RegUto: 

But 

CaninL... 


(4)- 

a 

Bag: 
Eaal — 
CarML 


Rale 
groio 


SI  .95 
170 


1.7« 
1.53 
1.79 


N/A 

'202 

N/A 


N/A 
N/A 


■  Propoaatf  pound  rataa. 


CFR  Part  10 

relations. 


for  Part  10 
follows: 


12.22 
i47 
253 


200 
222 
2.28 


2.41 
264 
2.82 


2t7 
254 


Rale 

Voup 

C 


S2SS 

N/A 
28» 


230 
N/A 
269 


N/A 
240 
N/A 


N/A 

•216 

N/A 


Rate 

group 

D 


(2.66 

257 
233 


239 
231 
210 


N/A 

N/A 
N/A 


N/A 
N/A 
N/A 


Rate 
group 


S3.40 
3.22 
3.13 


3.06 
2.90 
2.82 


3.60 
342 
3.30 


3.24 

3.08 
297 


international  surface  alr  lift  service 
Rate  Groups 

lOriginAMra] 


*AMF  aarvicing  the  proposed  new  destination  countiiea. 
Al  AMFi  do  not  service  al  desanaimg  coufMes. 

Destination  Countries  for  Regular 
and/or  Transit  Service: 


RataGnwps 

A 

B 

Belize  » 

Albania 

Columbia  * 

Austria 

Costa  Rica* 

Belgium 

Cuba* 

Bulgaria 

Dominican  Republic  ' 

Czechoslovakia 

Ecuador  * 

Denmarli 

EI  Salvador  » 

East  Gennaiiy 

Guatemala  * 

Finland 

Haiti  » 

France 

Honduras  » 

Great  Britain 

Jamaica  ' 

Greece 

Mexico 

Hungary 

Netherlands  Antilles  * 

Iceland 

Nicaragua  » 

Ireland 

Trinidad  ft  Tobago  * 

Italy 

Venezuela 

Luxembourg 

Netherlands 

Norway 

Poland 

Portugal 

Rumania 

Spain 

Sweden 

Switzerland 

West  Germany 

Yugoslavia 

Argentina  India 

Bolivia  Japan 

Brazil 

Chile' 

French  Guyana  ■ 

Guyana  ' 

Paraguay  ' 

Peru' 

Suriname  ' 

Uruguay  ' 

E 
Australia  .  Philippines 

Fiii  Islands  Singapore 

New  Guinea  South  Africa 

New  Zealand 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automatically. 
W.  Allen  Sanders, 

Associate  Genera/  Counsel  Office  of  General 

Law  and  Administration. 

[FR  Doc.  85-29577  Filed  12-12-85  8:45  am] 
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'  Proposed  new  destination  countries. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(A-1-Fm.-2932-3] 

Approval  and  Promulgation  of 
Implementation  Plana;  Connecticut; 
Definition  of  "Acceptalile  IMethod" 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut. 
This  revision  adds  the  definition  of  the 
term  "Acceptable  Method"  to  the  SIP 
regulation  regarding  monitoring  methods 
used  to  evaluate  or  designate  attainment 
status.  The  intended  effect  of  this  action 
is  to  approve  this  revision  as  part  of  the 
Connecticut-SIP  under  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  be 
effective  February  11, 1986  imless  notice 
is  received  by  January  13, 1986  that 
adverse  or  critical  comments  will  be 
submitted. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2313,  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  2313,  JFK  Federal  Building, 
Boston,  MA  02203;  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC;  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  Room  8401, 
Washington,  DC,  and  the  Connecticut 
Department  of  Environmental 
Protection,  Air  Compliance  Unit,  State 
Office  Building,  165  Capitol  Avenue, 
Hartford,  CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  L.  Spink.  (617)  223-4868;  FTS 
223-4868. 

SUPPLEMENTARY  INFORMATION:  On 

December  15, 1980  the  Connecticut 
Department  of  Environmental  Protection 
(DEP)  submitted  revisions  to  its  SIP.  On 
August  24, 1982  (47  FR  36822),  EPA 
published  a  final  rulemaking  notice 
(FRN)  approving  all  but  one  of  those 
revisions.  The  revision  to  Regidation 
22a-174-24  (then  cited  as  19-508-24. 
Connecticut  has  since  renumbwed  its 
regulations),  "Connecticut  Primary  and 
Secondary  Standards"  included  a 
definition  of  the  term  "Acceptable 
Method"  at  22a-174-24(a)(4).  For  the 
purposes  of  sampling  and  analyzing 
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monitoring  data  to  determine  the 
attainment  status  of  an  area  with 
ambient  air  quality  standards,  this  term 
was  defmed  as  a  "reference  method,  an 
equivalent  method,  or  any  other  method 
determined  by  the  Commissioner."  This 
definition  does  not  insure  that  the 
Commissioner  would  only  choose  EPA- 
approved  monitoring  methods. 

Therefore,  in  the  FRN  cited  above, 
EPA  took  "No  Action"  an  the  definition 
of  the  term  "Acceptable  Method"  and 
codified  its  "No  Action"  at  40  CFR 
52.380. 

On  May  IS,  1985,  the  Commissioner  o£ 
the  Connecticut  DEP  submitted  a  letter 
to  EPA  certifying  that  the  definition  of 
"Acceptable  Method"  shall  be 
interpreted  to  mean  that  any  monitoring 
method  used  to  collect  ambient  air 
pollution  data  in  order  to  evaluate  or 
designate  attainment  status  must  also  be 
approved  by  EPA. 

EPA  is  approving  the  definition  of 
"Acceptable  Method"  found  at  22a-174- 
24(a)(4)  and  incorporating  it  by 
reference  into  the  Connecticut  SIP.  EPA 
is  also  approving  the  letter  certifying 
that  only  EPA-approved  monitoring 
methods  may  be  used  to  evaluate  and 
designate  attainment  status  as  part  of 
the  SIP. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  vrill 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  11, 1986. 

Final  Action 

EPA  is  approving  Regulation  22a-174- 
24(a)(4)  "Acceptable  Method," 
submitted  December  15, 1980  and  the 
letter  certifying  that  only  EPA-approved 
monitoring  methods  may  be  used  for 
attainment  status  evaluation  or 
designation. 

Under  5  U.S.C.  9  605(b).  I  certify  tiiat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Ofiice  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  11, 1988.  lliis  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfiir 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982 

Dated  December  9, 19BS. 
LaeM.  Thomas, 
Administrator. 

PART  52— [AMENDED] 

Part  52  of  Chapter  L  Tide  40  of  die 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  H—Connectieut 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.a  7401-7M& 

2.  Section  52.370  is  revised  by  adding 
paragraph  (c)(35)  as  set  forth  below: 

(52.370    Menuncalloo  of  pton. 

(c)*** 

(35)  Revisions  to  the  State 
Implementation  Plan  were  submitted 
December  15, 1980  and  May  16, 1985  by 
the  Commissioner  of  the  Department  of 
Environmental  Protection, 
(i)  Incorporation  by  reference: 
(A)  Amendments  to  Department  of 
Environmental  Protection  Regulation  19- 
508-24(a)(4),  "Acceptable  Metiiod" 
adopted  by  the  State  on  October  8, 1980. 
(ii)  Additional  Material: 
(A)  A  letter  dated  May  16, 1985 
certifying  Uiat  an  "Acceptable  Method" 
shall  be  interpreted  to  mean  that  any 
monitoring  method  used  to  collect 
ambient  air  pollution  data  used  for 
attainment  status  eveiluation  or 
designation  must  be  approved  by  EPA. 

§52.380    [Am«nded] 

3.  Section  52.380  is  amended  by 
removing  paragraph  (d)(ll). 

[FR  Doc.  85-29563  Filed  12-1Z-8S;  8:45  am] 
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40CFRPart52 
[A-S-Ffn.-2»3t-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan 

AOENCY:  Environmental  Protection 
Agency  (USEPA). 

action:  Final  rulemaking. 

•UMMARy:  Todays'  action  announces 
final  rulemaking  approving  a  revision  to 
the  Michigan  State  Implementation  Plan 
(SIP)  for  Total  Suspended  Particulates 
(TSP)  as  it  appbes  to  the  General  Motors 
Corporation  (CMC)  Central  Foundry 
Division's  Saginaw  Malleable  Iron  Plant 
in  Saginaw  County.  This  SIP  revision 
consists  of  a  State  Consent  Order  No. 
APC.  06-1963,  which  revises  a 
previously  issued  federally  approved 
State  Consent  Order  (APC  06-1960)  for 
die  facility.  Consent  Order  APC  08-1983, 
revises  control  requirements  applicable 
to  six  oil  quench  facilities  at  the  plant 
Specifically,  the  Order  provides  for 
equivalent  visible  emission  limits 
(EVEL)  for  die  direct  oil  quench  (DOQ) 
imits  as  well  as  the  Harden.  Quench, 
and  Draw  (HQD)  units. 
EFFECnvc  DATE  January  13, 1966. 
ADONESSes:  Copies  of  this  revision  to 
the  Michigan  SDP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
Register,  1100  L  Stieet.  NW.,  Room  8401, 
Washington,  DC  20406. 

Copies  of  the  SIP  revision,  public 
comments  on  the  notice  of  proposed 
rulemaking  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  foUouring  addresses:  (It 
is  recommended  that  you  telephone  Ms. 
Ton!  Lesser,  at  (312)  886-6037,  before 
visiting  the  Region  V  office). 
U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  Soudi  Dearborn  Sti-eet 
Chicago,  Illinois  60601 
U.S.  Envirorunental  Protection  Agency. 
Public  Information  Reference  Unit  401 
M  Stieet  SW.,  Washington,  DC  20460 
Michigan  Department  of  Natural 
Resources,  Air  Quality  Division,  State 
Secondary  Government  Complex. 
General  Office  Building,  7150  Harris 
Drive.  Lansing,  Michigan  48821. 

FOR  RMTNCR  INTOIIMATKNI  CONTACT: 

Ms.  Toni  Lesser,  (312)  886-6037. 

SUPPLEMENTARY  INFORMATION:  On  July 

27, 1963,  the  State  of  Michigan  submitted 
Consent  Order  No.  08-1983  for  die  GMC 
Central  Foundry  Division's  Saginaw 
Malleable  Iron  Plant,  as  a  revision  to  the 
Michigan  SIP  for  TSP.  The  Central 
Foundry  Division  operates  the  plant  in 
Saginaw  County,  which  is  located  in  a 
secondary  TSP  nonattainment  area. 
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blished  in  the 

52  FR  10794). 
lapprove  the  State 


Consent  Order  NoJ  08-1983  amends 
control  strategy  provisions  of  a  previous 
State  Consent  Order  and  alteration 
thereto  (APC  No.  06-1980).  submitted  to 
USEPA  on  Novembei  18, 1982.  and 
approved  on  August  $5. 1983  (49  FR 
36818).  Specifically,  (jonsent  Order  No. 
08-1983  relaxes  opacity  requirements  for 
the  six  oil  quench  facilities  at  the  plant. 

On  July  18. 1984  (49  FR  29108),  USEPA 
proposed  to  disappro  i^e  Consent  Order 
No.  08-1983  for  the  S^  iginaw  Malleable 
Iron  Plant  citing  as  major  deficiencies: 
(1)  The  Order  appeared  to  allow  a 
relaxation  of  mass  particulate  limits  and 
there  was  no  demonstration  that 
attainment  and  maintenance  of  the 
National  Ambient  Qiiality  Standards 
(NAAQS)  for  particuljates  in  Saginaw 
County  would  not  be  jeopardized  by  the 
relaxation,  and  (2)  tht  lack  of  concurrent 
mass/opacity  tests  tasupport  the 
approval  of  alternative  opacity  limits. 
During  the  30-day  public  comment 
period.  USEPA  received  conunents  from 
the  State  and  General  Motors  which 
clarified  that  Consenl  Order  No.  08-1983 
did  not  allow  a  relaxation  of  the  mass 
particulate  limits  esta 
previous  consent  ordc 

On  March  18, 1985  I 

USEPA  reproposed  tc-^, 

of  Michigan's  SIP  for  tSP  as  its  applies 
to  CMC  Central  Founiiry  Division's 
Saginaw  Malleable  Irim  Plant.  As  a 
condition  in  repropostig  to  approve  the 
General  Motors  site-specific  SIP 
revision.  USEPA  requted  the  State  to 
perform  additional  opacity 
measurements  on  the  DOQ  units  and  the 
HQD  units  to  demonsbate  that  the 
proposed  alternate  oppcity  limits  do  not 
permit  mass  emissionf  in  excess  of  the 
apphcable  mass  particulate  limits. 
USEPA  specified  that  the  opacity 
readings  be  conductea  in  accordance 
with  USEPA  Method  ^  (40  CFR  Part  60. 
Appendix  A)  and  that  operating 
parameters  of  the  quench  units  during 
the  readings  must  dup  icate  the 
conditions  during  the  >reviou8ly 
conducted  mass  emisi  ion  test  showing 
compliance  with  the  n  ass  limits.  The 
opacity  data  obtained  from  these 
observations  was  to  b  i  submitted  to 
USEPA  on  or  before  tl  e  end  of  the 
public  comment  perio^-  This  information 
was  necessary  to  complete  evaluation  of 
the  approvability  of  th  b  proposed 
alternate  opacity  limit  i. 

No  public  comments  were  received  by 
USEPA  on  its  repropo$al  to  approve  this 
SIP  revision.  USEPA  (Id  receive  the 
results  of  the  opacity  ( bservations 
conducted  by  the  Stat(  i  of  Michigan  on 
the  oil  quench  units,  including  records  of 
operating  parameters  When  the  opacity 
readings  were  taken.  I  SEPA  reviewed 


this  data  and  has  concluded  that  the 
proposed  alternate  opacity  limits  for  the 
quench  units  correspond  to  compliance 
with  the  applicable  mass  particulate 
limits. 

Therefore.  USEPA  is  today  taking 
final  rulemaking  action  to  approve 
Consent  Order  No.  08-1983  for  the 
Saginaw  Malleable  Iron  Plant.  This 
Consent  Order  does  not  relax  the  mass 
emission  limits  for  the  quench  units 
established  in  Consent  Order  No.  06- 
1980  that  USEPA  previously  approved 
and  continues  to  rely  on  as  meeting  the 
requirement  for  reasonably  available 
control  technology  (RACT)  in 
nonattainment  areas.  48  FR  36818 
(August  15. 1983).  The  Consent  Order 
does  not  estabhsh  alternate  opacity 
limits  for  the  quench  units  less  stringent 
than  the  limit  in  Michigan's  Rule 
336.1301  (the  currently  applicable  SIP 
limit),  but  these  will  be  adequate  to 
ensure  that  the  RACT-level  control 
system  is  properly  operated  and 
maintained  on  the  affected  units. 
General  Motors  Corporation  has 
demonstrated  that  these  alternate  limits 
correspond  to  compliance  with  the  mass 
emission  limits. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  60  days  from  the 
date  this  notice  appears  in  the  Federal 
Register.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  Section 
307(b)(2)J. 

Lists  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Particulate 
matter.  Intergovernmental  relations. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  of  Michigan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Dated:  December  9, 1985. 
Lee  M.  Thomas, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULQATION  OF 
IMPLEMENTATION  PLANS 

Sut>part  X— Michigan 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I.  part  52  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 


BEST  COPY  AVAILABLE 


2.  Section  52.1170  is  revised  by  adding 
new  paragraph  (c)(80)  as  follows. 

S  52.1170    identification  of  plan. 

*        •        •        *        • 

(c)  *  *  * 

(80)  On  July  27. 1983,  the  State  of 
Michigan  submitted  Consent  Order  No. 
08-1983  for  the  General  Motors 
Corporation  Central  Foundry  Division's 
Saginaw  Malleable  Iron  Plant  as  a 
revision  to  the  Michigan  State 
Implementation  Plan  for  Total 
Suspended  Particulates.  Consent  order 
No.  08-1983  amends  control  strategy 
provisions  of  federally  approved 
(November  18, 1982  and  August  15, 1983) 
Consent  Order  No.  06-1980  and  its 
alteration. 

(i)  Incorporation  by  reference. 

(A)  Stipulation  for  Entry  of  Consent 
Order  and  Final  Order  No.  08-1983  for 
the  General  Motors  Corporation  Central 
Foundry  Division's  Saginaw  Malleable 
Iron  Plant  amending  Control  Strategy 
Provisions  issued  June  9, 1983. 

[FR  Doc.  8S-29560  Filed  12-12-85;  8:45  am) 
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40  CFR  Part  52 
[A-S-FRL-293«-1] 

Approval  and  Promulgation  of 
Implementation  Plana;  lllinoia 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  determination. 

summary:  USEPA  announces  final 
disapproval  of  a  proposed  revision  to 
the  niinois  State  Implementation  Plan 
(SEP)  for  Total  Suspended  Particulates. 
This  proposed  SIP  revision,  if  finally 
approved,  would  have  granted  Soun 
Grain  Company  relief  from  Illinois 
Pollution  Control  Board  (IPCB)  Rules 
203(d)(8)(B){ii){a)  and  203(d)(8)(B)(iv)  for 
particulate  emissions  from  the  truck 
dumping  pit  and  watercraft  loading 
spouts  until  November  8. 1985.  This 
rulemaking  also  addresses  the  public 
comments  received  in  response  to 
USEPA's  April  4. 1985,  proposed 
rulemaking  (50  FR  13390)  and  USEPA's 
May  28, 1985.  proposed  rulemaking; 
correction  and  extension  of  the  public 
comment  period  (50  FR  21629). 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  January  13, 1986. 

ADDRESSES:  Copies  of  the  SIP  revision. 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 


telephone  Randolph  O.  Cano.  at  (312) 
886-6035.  before  visiting  the  Region  V 
Office.). 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Brandi 
(5AR-26).  230  South  Dearborn  Street, 
Chicago,  Illinois  60604 
Illinois  j^vironmental  Protection 
Agency.  Division  of  Air  Pollution 
Control'2200  Churchill  Road. 
Springfield.  Illinois  62706 
FOR  FUfrrHER  inpormahon  contact: 
Randolph  O.  Cano,  Air  and  Radiation 
Branch  (5AR-28),  Environmental 
Protection  Agency,  Region  V.  Chicago, 
Illinois  60604.  (312)  666-6035. 
SUPPLEMENTARY  INFORMATION:  On  April 
4, 1985,  USEPA  published  in  die  Federal 
Register  (50  FR 13390)  a  proposed 
rulemaking  action  proposing  to 
disapprove  a  site  specific  SIP  revision  in 
the  form  of  a  variance  for  Sours  Grain 
Company.  Hiis  variance  requested  relief 
from  Rules  203(d)(8)(B)(ii)(a)  and 
203{d){8)(iv)  of  the  IPCa  USEPA's 
proposed  disapproval  was  based  on  the 
failure  of  the  State  to  demonstrate  that 
granting  the  variance  would  not 
jeopanUze  attainment  and  maintenance 
of  the  National  Ambient  Quality 
Standards  (NAAQS)  for  TSP.  On  May 
28. 1985,  (FR  21629)  USEPA  published  in 
the  Federal  Register  an  amended 
proposed  rulemaking  action  which 
included  additional  information  and  an 
extension  of  the  public  comment  period 
until  June  30, 1985. 

USEPA  received  comments  from  the 
legal  representative  of  Sours  Grain 
Company,  and  the  Illinois 
Environmental  Protection  Agency 
(lEPA).  The  following  is  a  summary  of 
the  comments,  along  with  USEPA's 
responses  to  these  comments. 

Comments  From  the  Legal 
Representative  of  Sours  Grain  Company 

Comment:  The  commentor  contended 
that  the  stated  basis  of  USEPA's 
disapproval  of  the  variance  is  totally 
beyond  the  control  of  Sours.  The  burden 
should  be  on  the  State  to  support  the 
variance  request 

USEPA  Response:  The  State  has  the 
responsibility  under  the  Clean  Air  Act 
(Act)  to  submit  to  USEPA  SIP  revisions 
and  technical  support  as  necessary.  In 
Illinois,  this  authority  has  been 
delegated  by  the  Governor  to  the  Illinios 
Environmental  Protection  Agency 
(lEPA).  The  Act  is  silent  as  to  who  must 
develop  the  technical  support  for  a 
proposed  SIP  revision.  USEPA's  sole 
concern  is  that  the  State  submit  the 
required  technical  support 

Comment-  The  commentor  stated  that 
"It  is  hard  to  see  how  USEPA  can 
disapprove  this  variance  from  existing 
regulations,  when  in  fact  a  USEPA 


employee  has  demonstrated  that  the 
source  is  in  compliance  with  [New 
Source  Performance  Standards]  NSPS. 
By  definition.  NSPS  are  to  be  more 
stringent  than  existing  State  regulations 
which  reflect  Reasonable  Available 
Control  Technology  [RACT]". 

USEPA  Response:  Sours  requested  a 
variance  from  Illinios  Rule 
203(d)(8)(B)(ii)(a).  and  203(d)(8)(B)(iv). 
These  rules  require  grain  handling 
facilities  to  install  RACT-level  controls 
for  truck  dump  pit  and  watercraft  grain 
loading  operations.  The  opacity  readings 
taken  by  a  USEPA  employee  were  to 
determine  the  compliance  of  these 
sources  with  Illinois  Rule  202(b)  which 
concerns  visual  emission  standards  and 
limitations  for  most  emission  sources 
and  is  not  limited  to  sources  subject  to 
NSPS. 

Comment-  The  commentor  stated  that 
"USEPA  is  without  authority  to  deny 
approval  of  die  variance  in  question. 
The  area  is  designated  attainment  with 
respect  to  the  primary  standard  and,  in 
fact,  has  been  monitored  to  be  in 
compliance  with  the  secondary 
[National  Ambient  Air  QuaUty 
Standards]  NAAQS  for  the  last  two 
years  when  monitoring  data  is 
available". 

USEPA  Response:  USEPA  disagrees 
with  the  commentor.  USEPA  has  the 
authority  under  section  110(a)(3)(A)  of 
the  Act,  which  specifically  requires  that 
to  approve  a  revision  of  the  SIP  the 
revision  must  meet  the  requirements  of 
section  110(a)(2),  of  the  Act  Section 
110(a)(2),  in  effect  requires  Aat  the  State 
should  show  an  adequate  demonstration 
that  the  emission  level  from  this  faciUty 
during  the  variance  period  will  have  no 
adverse  imi>act  on  the  attainment  and 
maintenance  of  the  NAAQS.  USEPA 
cannot  rely  soley  on  monitoring  data  to 
show  that  the  emissions  allowed  under 
the  variance  would  protect  the 
secondary  NAAQS,  because  it  has  no 
assurance  that  the  monitoring  data 
reflect  particulate  concentrations  that 
would  occur  at  the  locations  of  expected 
maximimi  impact  imder  worst 
representative  conditions.  The  State  has 
not  submitted  a  dispersion  modeling 
analysis  to  show  this. 

USEPA  concurs  that  Pekin  Township, 
in  Tazewell  County,  where  Sours  Grain 
is  presently  located  has  been  designated 
as  a  primary  attainment  area  for  TSP. 
However,  the  area  has  not  been 
reclassified  as  a  secondary  attainment 
area  for  TSP. 

Comments  From  the  State  of  Ilfinois 

Comment'  lEPA  objects  to  the 
suggestion  that  the  burden  should  be  on 
the  State  (and  not  the  industry)  to 
support  the  variance  request  "To  the 
contrary,  this  obviously  should  be  Sours 


Grain  Company's  responsibility. 

USEPA  Response:  As  stated  above,  it 
is  USEPA's  concern  that  ]EPA  submits 
the  required  technical  support.  The  Act 
is  silent  on  whose  responsibility  it  is  to 
actually  prepare  the  technical  support. 
Assignment  of  such  responsibility 
should  be  made  on  the  basis  of  State 
requirements  and  customs. 

Comment-  The  State  objects  to  the 
casual  suggestion  of  USEPA  that  the 
State  provide  USEPA  with  a  basis  for 
simply  reclassifying  Pekin  Township  to 
attainment  for  TSP. 

USEPA  Response:  USEPA  agrees  that 
reclassification  of  an  area  is  a  serious 
matter  which  is  not  to  be  taken  lightly. 
Further,  as  pointed  out  by  the  State,  it 
does  not  appear  that  sufficient  technical 
support  exists  to  allow  USEPA  to 
reclassify  this  township. 

Comment-  The  State  maintains  that  no 
substitute  exists  for  Sours'  submission 
of  an  adequate  air  quality 
demonstration.  Neither  a  redesignation 
nor  an  extension  of  time  for  attaining 
the  secondary  standard  will  substitute 
for  the  air  quality  demonstration. 

USEPA  Response:  VSEP A  agrees  that 
the  preferred  form  of  technical  support 
for  diis  SIP  revision  would  be  an  air 
quality  demonstration. 

Final  Determination 

USEPA  disapproves  the  incorporation 
of  this  source  specific  SIP  revision  for 
Sours  Grain  into  the  SIP.  No  attainment 
demonstration  or  request  for  an 
extension  of  time  to  attain  the 
secondary  TSP  standard  in  this  area 
was  submitted.  This  proposed  SIP 
revision  cannot  be  approved  without 
either  an  attainment  demonstration  or 
an  acceptable  request  for  an  extension 
of  time  to  meet  the  secondary  standard. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must,  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Authority:  42  U.S.C.  7401-7642. 
Dated:  December  9, 1985. 

Lee  M.  Thomas, 

Administrator 

[FR  Doc.  85-29561  Filed  12-12-85;  8:45  am] 
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40  CFR  Parts  712  a  Id  716 
[OPTS-«2023A:  FRL-!  932-4] 


CtMmicils 


Addition  of 
CSattMring  Rulas; 


to  Information 
C4rr«ction 


aocncy:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  cbrrection. 


corrects  the 
substance  in  final 
^liminary 

Rule  (PAIR) 
^fety  Data  Rule. 
November  19. 


summary:  This  doct^ent 
spelling  of  a  chemiofl 
amendments  to  the 
Assessment  Informaition 
and  the  Health  and 
which  were  publish^ 
1985  (50  FR  47538). 

FOfI  FURTHER  MFORI^ATION  CONTACT: 

Edward  A.  Klein,  Diuector.  TSCA 
Assistance  OfRce  (T6-799).  Office  of 
Toxic  Substances,  uvironmental 
Protection  Agency.  F^oom  E-543, 401 M 
Street.  SW..  Washington.  DC  20460.  Toll 
free:  (800-424-9065).  In  Washington. 
D.C.:  (554-1404),  Out$ide  the  USA: 
(Operator-202-554-l|M)4). 

SUPPLEMENTARY  INraRMATION:  In  ¥R 

Doc.  85-27387,  appealing  at  page  47538 
in  the  Federal  Register  of  November  19. 
1985.  EPA  issued  final  amendments  to 
the  Preliminary  Assessment  Information 
Rule  (PAIR)  and  the  Health  and  Safety 
Data  Rule. 

The  chemical  nam^  appearing  as 
"Diiosodecyl  phenyl  bhosphite"  should 
have  read  "Diisodecjfl  phenyl 
phosphite."  The  incotrect  spelling 
appears  in  the  follow  ng  places. 

1.  On  page  47539,  f  ret  column,  under 

m.c. 

2.  On  page  47540,  s  "cond  column, 
under  §  712.30(p). 

3.  On  page  47540,  s  scond  column, 
under  {  716.17(a)(16). 

This  document  cor  ects  the  spelling  in 
those  places. 

Dated:  December  6,  II 65. 

Joseph  Meranda, 

Director.  Existing  Chem  cal  Assessment 
Division. 

Therefore,  40  CFR  !  lubchapter  R  is 
amended  to  read  as  f  >llows: 

PAWr  712-{  AMENDED] 

1.  In  Part  712  by  an  ending  S  712,30(p) 
to  read  as  follows: 

$712.30    Cttemicai  Iist4  and  reporting 
periods.  ^ 


(P)  *  *  * 
25550-98-5    Diisodejjyl  phenyl 
phosphite 


UMI 


PART  716-[AMENDED] 

2.  In  Part  716  by  amending 
§  7iai7(a)(16)  to  read  as  follows: 

{716.17   SubctancManddMignatMl 
mlxturM  to  wtydi  tMa  subpart  appllM. 

(a)  •  *  • 
(16)*  •  • 
25550-08-5    Diisodecyl  phenyl 
phosphite 

[FR  Doc.  85-29565  Filed  12-1^-65  8:45  am] 
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FEDERAL  COiNMUNICATIONS 
COMMISSION 

47  CFR  Parts  31, 43,  and  69 

[FCC  S5-628] 

Equal  Accass  and  Network 
Reconfiguration  Costs 

agency:  Federal  Communications 
Commission. 

ACTKM:  Memorandum  opinion  and 
order. 

SUMMARY:  The  Commission  is 
responding  to  several  petitions  received 
from  Bell  Operating  Companies 
requesting  approval  of  accounting  plans 
for  equal  access  and  network 
reconHguration  costs.  The  provisions  in 
the  Memorandum  Opinion  and  Order 
are  made  to  provide  guidance  for 
accounting  for  equal  access  and 
network  reconfigiu'ation  costs  and  to 
facilitate  the  filing  of  tariffs  for  the 
recovery  of  costs  associated  with  equal 
access  and  network  reconfiguration. 
Included  is  an  interim  waiver  of 
requirements  under  Part  69,  Access 
Charge  (47  CFR  Part  69).  The  order  also 
denies  requests  from  Bell  Operating 
Companies  for  waiver  of  prescribed 
depreciation  rules  under  Part  31. 
Uniform  System  of  Accounts  (47  CFR 
Part  31)  and  under  Part  43,  Reports  of 
Communication  Common  Carriers  and 
Affiliates  (47  CFR  Part  43). 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Curry  or  Hugh  L  Boyle. 
Accoimting  Systems  Branch,  Accounting 
and  Audits  Division,  Common  Carrier 
Bureau,  (202)  634-1861. 
SUPPLEMENTARY  INFORMATION: 

Memorandum  Opinion  and  Order 

In  the  matter  of  Petitions  for  Recovery  of 
Equal  Access  and  Network  Reconfiguration 
Costs. 

Adopted:  November  27, 1985 

Released:  December  9. 1985. 


By  the  Commission:  Commissioner  Dawson 
dissenting  and  issuing  a  statement 

L  Introfhiction 

1.  The  Commission  has  before  it  a 
Petition  Bled  on  December  21. 1984.  by 
Pacific  Bell.  Nevada  Bell,  Southwestern 
Bell.  Southern  Bell,  and  South  Central 
Bell  (Pacific  et  aJ.)  for  waiver  of  FCC 
prescribed  depreciation  rates  to  permit 
the  recovery  of  equal  access  and 
network  reconfig\u-ation  capital  costs  by 
January  1. 1994.  Specifically.  Pacific  et 
al.  seek  waiver  of  {  31.02-80 
(Computation  of  depreciation  rates)  and 
S  43.43  (Report  of  proposed  changes  in 
depreciation  rates).  Accompanying  this 
filing  are  related  submissions  for 
approval  of  an  accounting  plan  and 
proposed  interim  separations 
procedures  for  the  costs  of  equal  access 
and  network  reconfiguration. 

2.  The  Bell  Atlantic  companies  (The 
Bell  Telephone  Company  of 
Pennsylvania,  the  four  Chesapeake  and 
Potomac  Telephone  Companies,  The 
Diamond  State  Telephone  Company, 
and  New  Jersey  Bell  Telephone 
Company)  on  February  7. 1985.  made  a 
filing  which  includes  a  petition  for 
prescription  of  depreciation  rates  that 
would  allow  recovery  of  equal  access 
and  network  reconfiguration  capital 
costs  by  December  31, 1993.  The  request 
includes  an  accounting  plan  that  is 
identical  to  that  proposed  by  Pacific  et 
al.,  except  for  certain  wording 
concerning  depreciation.  While  the  plan 
contemplates  the  same  separations 
provisions  proposed  by  Pacific  et  al.,  the  • 
Bell  Atlantic  companies  did  not  include 

a  request  for  interim  separations 
provisions.  The  request  also  includes  a 
petition  for  amendment  to  Part  69  of  our 
Rules  (Interstate  Access  Charge)  to 
estabhsh  a  separate  rate  element  for  the 
recovery  of  equal  access  and  network 
reconfiguration  costs. 

3.  The  US  West  companies  (The 
Mountain  States  Telephone  and 
Telegraph  Company,  Northwestern  Bell 
Telephone  Company,  and  Pacific 
Northwest  Bell  Telephone  Company) 
filed  a  Notification  of  Election  on 
January  28, 1985  proposing  adoption  of 
the  same  accounting  plan  submitted  by 
Pacific  et  al.  Also,  by  letter  to  the  Chief. 
Tariff  Division,  dated  February  14. 1985. 
the  US  West  companies  requested 
adoption  of  interim  separation 
provisions. 

4.  The  Ameritech  companies  (Illinois 
Telephone  Company.  Indiana  Bell 
Telephone  Company,  Michigan  Bell 
Telephone  Company.  The  Ohio  Bell 
Telephone  Company,  and  Wisconsin 
Bell.  Inc.)  in  a  petition  dated  February  1, 
1985.  indicated  that  they  are  unable  to 
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calculate  the  necessary  factors  for 
recovery  of  network  reconfiguration  and 
equal  access  costs  because  the 
Commission  has  not  spoken  on  several 
issues.  The  petition  requests  that  the 
Commission  waive  its  depreciation 
methodology  rules  to  permit  the 
recovery  of  equal  access  and  network 
reconfiguration  depreciation  by  January 
1, 1994.  Included  in  the  petition  is  a 
request  for  interim  separations 
treatment.  This  petition  also  requests 
that  the  Commission  allow  retroactive 
rulemaking  in  association  with  a 
provision  in  Ameritech's  accounting 
plan  for  a  "true-up"  mechanism  under 
which  AT&T  would  compensate  the 
operating  companies  at  the  end  of  each 
tariff  period  for  their  uncollected  costs. 
The  rollover  provision  would  permit 
inclusion  of  unrecovered  equal  access 
and  network  reconfiguration  amounts  in 
subsequent  tariff  periods  in  the  event 
that  AT&T  refuses  to  pay  the  annual 
true-up. 

5.  In  addition,  on  December  18, 1984, 
New  England  Telephone  Company  and 
New  York  Telephone  Company  made 
separate  Hlings  for  the  revision  of  tariffs 
to  provide  for  recovery  of  equal  access 
costs  (respectively,  Tariff  F.C.C.  No.  40. 
Transmittal  Nos.  725  and  735;  and  Tariff 
F.C.C.  No.  41.  Transmittal  Nos.  608  and 
675).  Both  of  these  filings  contain,  and 
seek  approval  of,  a  proposed  accounting 
plan  and  interim  separations  procedures 
for  equal  access  costs.  Both  tariffs 
became  effective  on  February  15, 1985.* 
We  are  not  addressing  the  tariff  filings 
in  this  proceeding.  But  we  note  the  need 
for  approval  of  an  accounting  plan,  and 
we  are  taking  up  the  various  petitions 
with  the  expectation  that  the  guidance 
provided  will  expedite  the  fihng  of 
tariffs  for  the  recovery  of  equal  access 
and  network  reconfiguration  costs.* 


'  By  Memorandum  Opinion  and  Order  adopted 
February  14. 1985.  CC  Docket  SS-fl3.  Mimeo  No.  2636 
(NYNEX  Tariff  Order),  the  Chief,  Common  Carrier 
Bureau,  concluded  that  the  tariffs  could  go  into 
effect  pending  further  investigation.  The  order 
recognized  that  the  revisions  included  steps  to  make 
the  tariff  filing  consistent  with  Bureau  Staff 
guidance.  Among  the  steps  taken,  the  filing  reflects 
use  of  a  separations  factor  based  on  "toll  minutes," 
amortization  of  equal  access  expenses  over  an 
eight-year  period,  and  removal  of  network 
reconfiguration  expenses.  The  order  allowed  on  an 
interim  basis  the  use  of  toll  minutes  for  allocating 
the  equal  access  costs  between  interstate  and 
intrastate  jurisdictions,  and  it  provided  on  an 
interim  basis  a  waiver  of  Part  69  of  our  Rules  to  the 
extent  necessary  to  allow  for  the  filing  of  a  separate 
rate  element  for  equal  access. 

'Additional  tariff  revisions  have  already  filed  to 
recover  equal  access  costs.  The  Bell  Atlantic 
companies  and  BellSouth  companies  have  made 
such  filings,  and  many  of  the  concerns  expressed  in 
these  filings  are  similar  to  those  considered  in  this 
proceeding  and  In  the  New  England  Telephone 
Company  and  New  York  Telephone  Company 
filings.  By  Memorandum  Opinion  and  Order 


6.  In  this  proceeding  we  are 
responding  to  the  requests  for  waiver  of 
depreciation  requirements.*  Also,  since 
there  are  no  specific  accounting 
provisions  to  cover  equal  access  and 
network  reconfiguration  costs  in  the 
Uniform  System  of  Accounts  (Part  31  of 
our  Rules),  we  are  providing  accounting 
guidelines  which  we  find  to  be 
necessary  for  the  development  of  equal 
access/network  reconfiguration 
accounting  plans  that  are  consistent 
with  our  policies.  We  are  not  acting 
upon  requests  that  we  prescribe  an 
interim  separations  formula  inasmuch  as 
we  will  soon  be  acting  upon  a 
recommendation  for  a  permanent 
formula  that  the  Federal-State  Joint 
Board  adopted  on  July  12. 1965.  Because 
there  are  no  provisions  in  Part  69  of  our 
Rules  to  establish  a  separate  rate 
element  for  the  recovery  of  equal  access 
costs,  we  are  providing  an  interim 
waiver  of  Part  69  requirements. 

7.  In  this  proceeding  we  are  not' 
considering  the  Ameritech  request  for 
retroactive  ratemaking  which  would 
allow  carriers  to  rollover  unrecovered 
equal  access  and  network 
reconfiguration  costs  into  subsequent 
tariff  periods.  This  provision  is 
requested  in  association  with  an  annual 
true-up  between  AT&T  and  the 
operating  companies.  Although  it 
appears  doubtful  that  such  a  rollover 
would  be  consistent  with 
Communications  Act  requirements,  we 
will  defer  any  final  resolution  of  that 
question  until  we  receive  a  tariff  filing 
that  reflects  such  a  rollover. 

II.  Background 

8.  On  December  23. 1983.  Bell 
Communications  Research  (known  as 
"Bellcore")  requested  Commission 
concurrence  in  the  Bell  Operating 
Companies'  (BOCs)  proposed 
accounting  plan  for  costs  and  revenues 
related  to  equal  access  and  network 
reconfiguration.  The  plan  was- 
developed  by  the  BOCs  to  assure  that 
none  of  the  costs  are  passed  to  local 
ratepayers,  to  track  the  recovery  of  the 
costs  from  interexchange  carriers 
through  tariffs,  and  to  recover  any 


adopted  March  27, 1985,  CC  Docket  85-93.  Mimeo 
No.  3575,  and  Memrandum  Opipion  and  Order 
adopted  May  31, 1985,  CC  Docket  85-93,  Mimeo  No. 
5016.  the  Chief,  Common  Carrier  Bureau,  concluded 
that,  respectively,  the  Bell  Atlantic  revisions  and  the 
BellSouth  revisions  could  go  into  effect  pending 
further  investigation.  The  order  provided  for  use  of 
interim  separations  procedures  and  for  interim 
waivers  of  Part  60  of  our  Rules. 

^In  this  proceeding  we  are  not  directly 
considering  the  represcription  of  depreciation  rates 
requested  in  the  Bell  Altantic  filing  as  an  alternative 
to  a  waiver  of  prescribed  depreciation  rates.  Relief 
of  this  nature  can  be  requested  in  the  regular 
represcription  cycle. 


remainder  from  American  Telephone 
and  Telegraph  Company  (AT&T)  under 
the  terms  of  the  guarantee  prescribed  by 
the  District  Court  *  following  the  Court's 
approval  of  the  Modification  of  Final 
Judgment  (MFJ).* 

9.  By  letter  dated  September  24. 1984. 
the  Chief,  Common  Carrier  Bureau  held 
that  the  proposed  accounting  plan  could 
not  be  approved  without  modification. 
Among  the  major  concerns  of  the  Bureau 
was  the  proper  separation  of  costs 
between  state  and  interstate 
jurisdictions.  See  Attachment  I.  The 
letter  pointed  out  that  the  accounting 
plan  would  have  to  accommodate  this 
and  that  a  Federal-State  Joint  Board 
(Joint  Board)  proceeding  would  be 
required  to  provide  separations 
procedures.  The  letter  proposed  an 
interim  separations  factor  using  toll 
minutes. 

10.  In  a  separate  but  related 
proceeding  in  CC  Docket  80-286,  the 
Joint  Board  recognized  that  equal  access 
expenditures  are  likely  to  be  included  in 
investments  and  expense  categories  that 
are  presently  apportioned  in  a  manner 
that  does  not  reflect  the  interexchange 
functions  served  by  these  expenditures, 
and  it  issued  an  Order  Inviting 
Comments  requesting  interested  parties 
to  address  the  accounting  treatment  as 
well  as  the  separations  procedures  for 
equal  access  costs.* The  comments  filed 
in  response  to  this  release  indicated 
general  agreement  on  the  need  for  some 
special  accounting  and  separations 
treatment  for  equal  access  costs,  and 
many  of  the  comments  also  advocated 
special  treatment  for  networii 
reconfiguration  costs.  To  date,  however, 
the  Commission  has  not  prescribed  a 
final  accounting  treatment  for  the  equal 
access  and  network  reconfiguration 
costs  or  otherwise  approved  a  plan 
submitted  by  the  BOCs,  and  has  not  yet 
acted  upon  the  recent  Joint  Board 
recommendation  for  revised  separations 
treatment. 

III.  Petitions 

11.  The  Pacific  et  al.  request  for 
waiver  of  §5  31.02-80  and  43.43  of  the 
Commission's  Rules  is  made  to  allow 
recovery  of  equal  access  and  network 
reconfiguration  costs  over  the  Court's 
guarantee  period  rather  than  over  the 


*  United  States  v.  Western  Electric  Co..  Inc..  568 
F.  Supp.  1057, 1123, 1125  (D.D.C.  1963). 

^  United  States  v.  American  Telephone  6' 
Telegraph  Co..  552  F.  Supp.  131  (D.D.C.  1982),  affd. 
sub  nom.  Maryland  v.  United  States.  460  U.S.  1001 
(1983). 

*In  the  Matter  of  Amendment  of  Party  67  of  the 
Commission's  Rules  and  Establishment  of  a  Joint 
Board,  CC  Docket  80-286,  Order  Inviting  Comments. 
49  FH  18.746  fl9S4). 
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FCC  prescribed  depieciation  lives  for 
the  classes  of  propeijty  associated  with 
their  equal  access  aitd  network 
reconfiguration  investment.  More 
specifically.  Pacific  1 1  al.  request  that 
the  Commission  alio  ti  them  to  amortize 
their  investment  by  j  anuary  1, 1994. 
They  claim  that  the  i  equested 
amortization  period  s  required  to  ensure 
that  the  BOCs  fully  r  -cover  their 
investment  from  the  nterexchange 
carriers  through  the  )  iccess  tariffs  or 
recover  any  shortfall  from  AT&T  under 
the  Court-ordered  guarantee.  It  is  the 
contention  of  Pacific  et  al.  that  to  the 
extent  that  the  BOCa  experience  any 
shortfalls  in  recover]  from  the 
interexchange  carriers,  the  guarantee  is 
designed  to  compens  ate  for  such 
shortfalls.  The  propo  Jed  method  will 
further  ensure,  accor  ling  to  Pacific  et 
al.,  that  the  guarantee  remains  effective 
so  that  any  equal  acfless  and/or 
network  reconfiguranon  revenue 
shortfall  is  recovered  from  AT&T  and 
not  from  local  exchaige  ratepayers. 

12.  The  amortization  proposal  consists 
of  the  following:  (1)  At  the  end  of  each 
month  the  net  unrecqvered  balance  of 
network  reconfiguraqon  and  equal 
access  investments  v*ould  be  divided  by 
the  number  of  months  between  the 
current  month  and  D  K:ember,  1993  (the 
last  month  of  the  gua  rantee  term);  (2)  the 
resulting  amount  of  n  loney  would  be 
debited  to  Account  8 18  (Depreciation) 
and  credited  to  Acco  uit  171 
(Depreciation  reserv(  );  and  (3)  these 
transactions  would  tl  len  flow  through 
the  remaining  accounting  plan  filed 
concurrently  with  this  waiver  request 
and  be  charged  to  thr  interexchange 
carriers.  The  BOCs  ci  intend  that  the 
additional  costs  reco  rered  pursuant  to 
the  plan  will  have  a  ninimal  impact  on 
interexchange  carrieis'  rates. 

13.  Various  petitior  ers  requested 
approval  of  a  proposj  il  to  implement 
interim  procedures  fo  r  the  jurisdictional 
separation  of  the  cos  s  and  revenues 
related  to  equal  accei  is  and  network 
reconfiguration.  To  ai  ;hieve  this,  there 
were  several  requesti  i,  as  noted,  for 
temporary  amendmei  its  to  the 
Separations  Manual.  A7  CFR  Part  67. 
Generally,  the  proposed  amendments 
provide  for  the  alloca  tion  of  equal 
access  and  network  r  econfiguration 
costs  on  the  basis  of  he  relative 
jurisdictional  ratio  of  total  interstate 
access  minutes  of  use  to  total  access 
minutes  of  use  (defin(  td  as  total 
originating  and  termii  lating  access 
minutes  of  use  regardess  of  the  access 
feature  group  that  is  used).  With  respect 
to  network  reconfigui  ation  costs  only, 
the  Ameritech  compa  nies  indicated  that 
use  of  toll  minutes  wi  uld  be  a  proper 


UMI 


basis  for  separations.  AT&T  opposed 
those  requests  and  recommended  that 
relative  toll  minutes  be  used  as  an 
interim  separations  factory.^ 

14.  The  petitioners  indicate  that  the 
accounting  plans  were  submitted  to 
accommodate  a  need  for  identifying  the 
costs  associated  with  equal  access  and 
network  reconfiguration  and  are 
primarily  intended  to  identify  those 
costs  within  the  scope  of  the  AT&T 
guarantee.  They  will  utilize  unique 
reporting  codes  or  tracking  codes,  as 
appropriate.  Nevertheless,  the  intent  of 
the  BOCs  is  to  record  the  direct  costs 
and  revenues  within  the  prescribed 
guidelines  of  Part  31  of  the  FCC  Rules 
and  Regulations. 

15.  On  January  7. 1985,  AT&T  filed  an 
Opposition  to  the  Pacific  et  al.  request 
for  waiver  of  the  prescribed 
depreciation  rates.  AT&T  claims  that 
there  is  no  basis  in  the  petitioners' 
justification  to  support  a  waiver.  It 
observes  that  denial  of  the  waiver  does 
not  mean  that  capital  recovery  will  not 
occur  or  that  the  local  ratepayer  will  be 
burdened.  Finally,  AT&T  contends  that 
as  a  matter  of  sound  regulatory  policy 
there  is  no  basis  for  amending  the 
current  depreciation  prescriptions  for 
purposes  of  the  guarantee. 

16.  In  a  Reply  to  Opposition,  Pacific  et 
al.  assert  that  Uie  AT&T  opposition 
exaggerates  the  effects  of  the  proposal 
for  waiver,  raises  no  impediments  to  it. 
and  is  motivated  by  a  "desire  to  gut  the 
effectiveness  of  the  EANR  [equal  access 
and  network  reconfiguration]  cost 
guarantee."  Reply  at  p.  7.  Pacific  et  al. 
agree  that  the  amortizaticm  plan  is 
unusual,  but  assert  that  it  is  needed  to 
maintain  the  guarantee  as  a  deterrent  to 
bypass  and  that  it  is  reasonable  in  that 
it  was  precipitated  by  the  unusual 
circumstances  requiring  accelerated 
capital  expenditures  to  provide  equal 
access. 

rv.  Discussion 

A.  Network  Reconfiguration 

17.  From  the  outset  we  want  to  make 
clear  that  we  cannot  accept  the 
aggregation  of  equal  access  and  network 
reconfiguration  expenditures  as  one  set 
of  costs  for  accounting  purposes.  This 
aggregation  is  apparently  the  result  of 
their  treatment  under  provisions  of  the 
guarantee.  However,  they  are 
essentially  different:  they  may  be 
inciured  for  a  different  purpose,  benefit 
different  sets  of  users,  and  may  be 
subject  to  different  ratemaking 
considerations.  Consequently,  the 


'  Ttie  ATAT  proposal  would  assign  less  costs  lo 
the  interstate  jurisdiction. 


accounting  disposition  <A  each  set  of 
costs  should  be  determined  separately. 
18.  Network  reconfiguration  costs  are 
those  investments  and  expenses 
incurred  in  connection  with  structurally 
conforming  the  pre^divestiture  AT&T- 
network  with  the  LATA  boundaries 
mandated  by  the  MF).  For  the  BOCs  this 
includes,  among  other  things,  rerouting 
existing  interLATA  end  office  (Class  5 
to  Class  5)  and  toll  connect  (Class  5  to 
Class  4)  traffic.  For  AT&T  included  are, 
among  others,  these  costs  incurred  to 
add  transmission  capacity  between 
AT&T  Points  of  Presence  in  order  to 
accommodate  traffic  carried  before 
divestiture  by  the  BOCs  but  after 
divestiture  by  AT&T.  In  the  Commission 
Section  214  decision  concerning 
divestiture  these  costs  were  considered 
to  be  costs  associated  with  the 
implementation  of  divestiture  as  distinct 
fi'om  those  required  for  the  provision  of 
equal  access. 'Equal  access  is  the 
provision  of  access  service  that  meets 
the  conditions  of  the  MF]  requiring  the 
BOCs  to  offer  to  all  interexchange 
carriers  exchange  access  on  an 
unbundled,  tariffed  basis  that  is  equal* 
in  type,  quality  and  price  to  that 
provided  to  AT&T  and  its  affiliates. 
Equal  access  costs  include  only  those 
initial  incremental  presubscription  costs 
and  initial  incremental  expenditures  for 
hareware  and  solftware '"  related 
directly  to  the  provision  of  equal  access 
which  would  not  be  required  to  upgrade 
the  switching  capabilities  of  the  office 
involved  absent  the  provision  of  equal 
access.  Further,  the  equal  access 
category  is  limited  to  the  costs  of 
connecting  offices  that  serve 
competitive  interexchange  carriers  or 
that  have  been  incurred  as  the  result  of 
bona  fide  requests  for  conversion  to 


'American  Telephone  and  Telegraph  Co.,  96  FCC 
2d  18  (1963).  reconsideration,  98  FCC  2d  141  (1964). 
appeal  pending  sub  nom.  US.  West  v.  FCC.  No.  84- 
1448  (D.CCir.  Tiled  Aug.  29. 1984)  (hereafter  cited  as 
the  "Divestiture  Order"  and  the  "D.  'estiture  Order 
Reconsideration  "). 

'The  District  Court  considered  the  meaning  of  the 
word  "equal"  in  this  context.  It  accepted  the  BOCs' 
definition  of  equal  access  as  access  whose  overall 
quality  in  a  particular  area  is  equal  within  a 
reasonable  range  to  that  which  is  applicable  to  all 
carriers.  It  was  held  that  absolute  technical  equality 
would  not  be  required.  569  F.  Supp.  at  1063. 

'"Field  spot  checks  made  by  the  Common  Carrier 
Bureau  reveal  that  some  equal  access  conversions 
have  been  implemented  or  planned  although  no 
competition  existed  at  the  locations  and  no  bona 
fide  request  for  equal  access  had  been  made.  Such 
installation  is  not  includable  in  equal  access  costs 
as  such  installation  is  not  properly  considered  part 
of  the  BOCs'  obligation  under  the  MF)  which 
requires  that  equal  access  be  offered  by  September 
1. 1965.  through  end  ofHces  of  each  BOC  serving  at 
least  one-third  of  that  BOCs  exchange  access  lines 
and  that,  upon  bona  fide  request,  every  ofTice  shall 
offer  such  access  by  September  1, 1866.  MFJ,  S52  F. 
Supp.  233. 
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equal  access.  Finally,  the  equal  access 
category  includes  the  initial  incremental 
administrative  costs  incurred  by  the 
exchange  carriers  related  specifically 
and  solely  to  the  implementation  of 
equal  access. " 

19.  The  definition  of  equal  access  that 
we  are  establishing  for  purposes  of  our 
depreciation  and  accounting  rules 
appears  to  be  generally  consistent  with 
the  recent  decision  of  the  divestiture 
court  clarifying  the  scope  of  the 
guarantee.  See  United  States  v.  Westem 
Electric  Co.  (D.D.C.  September  4, 1985). 
Even  if  the  definitions  are  not  precisely 
identical,  carriers  should  be  able  to 
comply  fully  with  our  order  and  the 
court's  requirements  because  our 
definition  is  designed  for  a  somewhat 
different  purpose. 

20.  In  the  Divestiture  Order  we 
concluded  that  divestitiu^  is  likely  to  be 
in  the  public  interest.  This  was  based  on 
evidence  of  record  that  divestiture  will 
increase  competition  in  the 
telecommunications  services  and 
equipment  markets,  and  in  the  long  run 
will  benefit  the  American  public  through 
generally  lower  prices  for  ratepayers 
and  through  an  increase  in  the  types  of 
services  offered.  Nevertheless,  we 
concluded  that  we  did  not  have  enough 
information  to  determine  whether  the 
network  reconfigiu-ation  costs  of 
divestitiue  should  be  borne  by  the 
ratepayers  or  by  stockholders  and 
decided  at  that  time  to  allow  carriers  to 
seek  to  justify  the  inclusion  of  certain 
network  reconfiguration  costs  in  their 
interstate  rates.  '*  Subsequently,  we 
determined  that  the  inclusion  of  such 
costs  in  tariffs  should  be  justified  by  the 
filing  companies  through  the  tariff 
mechanism  at  the  time  of  filing.  "At  this 
time  we  believe  that  a  more  definitive 
treatment  with  general  application  for 
the  rate  disposition  of  network 
reconfiguration  expenditures  can  be 
prescribed. 

21.  When  we  made  our  original 
decision  to  defer  a  final  determination 
on  the  disposition  of  network 
reconfiguration  expenditures — whether 
to  have  them  borne  by  ratepayers  or  by 
stockholders — we  expressed  several 
concerns.  We  stated  that,  if  the  network 
reconfigiu*ation  costs  were  to  be 
included  in  recognized  operating 
accounts  for  ratemaking  piuposes,  they 
should  not  be  so  great  as  to  have  a 
negative  impact  on  the  availability  of 
service.  Further,  we  concluded  that 
ratepayers  should  not  bear  those  costs 


that  do  not  directly  benefit  them. 
Relative  to  this  latter  issue,  we 
expressed  concern  that  analyses  of  the 
benefits  of  divestiture  were  based  on 
assumptions  as  to  the  future 
development  of  the  industry  that  might 
not  in  fact  occur.'*  And.  in  our 
reconsideration  of  the  issue  wherein  we 
allowed  network  reconfiguration  costs 
to  be  justified  on  a  case  by  case  basis  in 
tariff  filings,  we  noted  the  importance  of 
considering  network  reconfiguration 
costs  in  relation  to  the  progress  made  in 
providing  equal  access. '*  We  now  have, 
we  believe,  enough  information 
available  to  consider  these  expressed 
concerns  in  light  of  actual  developments 
relative  to  the  costs  of  network 
reconfigiu*ation  and  the  provision  of 
equal  access. 

22.  Considering  the  expenditures  on 
network  reconfiguration  reported  to 
date,  we  find  that  they  are  relatively 
minor,  and  we  expect  that  they  will  not 
adversely  affect  the  availability  of 
service  or  otherwise  be  burdensome. 
Further,  the  reports  indicate  that  the 
expected  change  over  to  equal  access  is 
in  fact  being  realized.'*  The  reports 
provide  evidence,  then,  of  the 
realization  of  our  original  expectations 
that  certain  future  developments  in  the 
industry  will  be  effected  by  divestitiu^. 
Therefore,  we  no  longer  find  necessary 
our  previous  prescription  that  revenue 
requirement  filings  indicate  and  justify 
separately  the  inclusion  of  network 
reconfiguration  costs. '^  From  an 


"  Software  costs  include  the  corresponding 
portion  of  the  cost  of  the  initial  software  warranty. 

"Diveatiture  Order.  96  FCC  2d  at  20.  72. 

"Divestiture  Order  Reconsideration,  96  FCC  2d 
at  150-151. 


>*  Divestiture  Order.  96  FCC  2d  at  2a  76. 

'»  Divestiture  Order  Reconsideration.  96  FCC  2d 
•t  151. 

■*  Reports  filed  with  this  Commission  by  AT&T 
for  1984  indicate  that  the  total  network 
reconfiguration  expenditures  for  that  year  for  all  of 
the  companies  were  about  $25  million.  In  the 
Consolidated  Application  of  AT&T  and  specified 
Bell  System  companies  for  transfer  of  interstate 
lines  and  control  and  for  other  transactions  (File  No. 
W-P-C-4955,  filed  March  1. 1983)  (hereafter 
referred  to  as  Consolidated  Application),  it  was 
estimated  that  the  network  reconfiguration 
expenditures  for  1984  would  be  $46  million  and  that 
the  total  through  1967  would  be  $279  million 
(Consolidated  Application  at  p.  53). 

Reports  for  1984  indicate  that  $334  million  in 
equal  access  costs  were  incurred  by  the  BOCS  out 
of  the  $413  estimated  in  the  Consolidated 
Application  (at  p.  56).  As  of  December  31. 1964. 125 
central  or  tandem  offices  were  offering  equal 
access.  We  estimate  that  these  offices  probably 
serve  approximately  4  million  access  lines  out  of 
approximately  90  million.  However,  the  estimates  in 
the  Consolidated  Application  indicate  that  the 
greatest  portions  of  the  equal  access  expenditures 
are  to  be  incurred  in  1965  and  1986.  and  it  is 
expected  that  slightly  in  excess  of  50%  of  the  BOCs' 
lines  will  have  been  converted  by  the  end  of  1985. 

' '  Divestiture  Order  Reconsideration.  96  FCC  2d 
at  156. 


administrative  perspective  it  is  our 
expectation  that  this  more  definitive 
resolution  of  the  issue  will  be  less 
burdensome  than  a  case  by  case 
analysis  of  whether  these  costs  should 
be  included  in  tariffed  rates. 
Nevertheless  our  decision  is  not  based 
on  a  premature  assessment  of  the 
benefits  of  divestiture.  It  is  made  in 
consideration  of  the  fact  that  equal 
access  is  now  being  realized  and  is 
based  primarily  on  the  fact  that  the 
network  reconfiguration  amounts  are 
insignificant  and  will  not  have  an 
appreciable  rate  impact.  We  believe  that 
the  continuation  of  these  conditions  can 
be  properly  monitored  through  a 
modified  version  of  the  various  reports 
required  in  the  Divestiture  Order  and 
Divestiture  Order  Reconsideration,  and 
we  will  so  monitor  the  issue.  Further,  we 
will  continue  to  view  these  expenditures 
in  relation  to  the  continued  progress  in 
converting  to  equal  access.  If  we  find 
that  the  costs  of  network  reconfiguration 
begin  to  significantly  exceed  the 
expected  amoimts  and/or  that  there  is  a 
significant  change  in  the  conversion  to 
equal  access,  we  will  reassess  this 
decision. 

23.  Inasmuch  as  it  appears  unlikely 
that  divestiture-related  administrative 
and  network  reconfiguration  costs  will 
be  substantial  in  the  future,  we  are 
modifying  the  reporting  requirement 
imposed  in  the  Divestiture  Order  AT&T 

'  and  the  regional  holding  companies  will 
not  be  required  to  submit  alternative 
earned  rate  of  return  computations  for 
October-December  1985  and  subsequent 
quarters,  and  carriers  will  not  be 
required  to  identify  the  justify  such  costs 
separately  in  future  tariff  filings. '  * 
ATftT  and  the  regional  holding 
companies  will  still  be  required  to 
submit  quarterly  reports  detailing 
administrative  and  network 
reconfiguration  costs.  Those  reports 
should  enable  us  to  verify  that  such 
costs  are  not  more  substantial  than  we 
expect  them  to  be. 

24.  Based  on  the  above 
determinations,  network  reconfiguration 
costs  shall  be  maintained  in  the  usual 
accoimts  without  special  treatment — 
except  that  they  are  to  remain 
identifiable  as  we  required  in  the 
Divestiture  Order  and  the  Divestiture 
Order  Reconsideration.  In  summary,  we 
continue  to  require  that  network 
reconfiguration  costs  be  recorded  in  the 
normal  accounts  for  the  fype  of 


'*  Such  costs  may,  of  course;  be  disallowed  in  a 
particular  proceeding  if  the  investment  or  expense 
does  not  satisfy  criteria  that  would  be  applicable  *o 
any  carrier  investment  or  expense. 
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expenditure  incu 
or  expensed  accor 


i  and  be  depreciated 
I  to  our  Rules. 


B.  Equal  Access 

25.  Equal  access  expenditures,  it  was 
estimated,  will  be  ii^  excess  of  $2.8 
billion  and  will  be  iitcurred  within  a 
rather  short  period  df  time.  Consolidated 
Application  at  p.56  ftiote  16,  supra).  To 
avoid  bundling  with|other  costs  and  at 
the  same  tune  to  pnWide  for  an 
equitable  rate  treatif  ent  for  equal 
access  expenditures^  we  find  that 
special  accounting  p^visions  should  be 
made  for  these  costs. 

1.  Petition  for  Waivir  of  FCC 
Depreciation  Rates  T 

28.  In  the  Divestiture  Order,  96  FCC 
2d  at  47-8,  we  expressed  our 
expectation  that  the  provisions  of  equal 
access  will  increase  icompetition  and 
lead  to  the  developn^ent  of  an  industry 
structiue  that  is  inoi^  responsive  to 
consumer  needs.  W^  find  that  the 
carrier  arguments  fo^  waiver  of  the 
existing  depreciatioa  provisions  for 
equal  access  assets  fre  not  persuasive 
in  terms  of  these  exiiectations  or 
Commission  objectives.  They  do  not 
demonstrate  a  need  for  revised 
depreciation  procedi^s  in  relation  to 
establishing  a  fully  (^Dmpetitive  market 
in  interexchange  telecommunications  as 
envisioned  by  the  Commission  nor  in 
terms  of  which  castoiners  should  pay  for 
these  costs  or  when  jhey  should  pay  for 
them.  In  fact  we  find!  that  a  waiver  to 
recover  costs  in  a  shortened  period 
coinciding  with  the  guarantee  period  is 
not  pro-competitive  4r  equitable.  While 
it  may  be,  as  petitioners  argue,  that  a 
period  shorter  than  me  noimal 
depreciation  period  ^r  the  access  costs 
in  question  is  requir^  to  make  the 
write  off  period  coincidental  with  the 
guarantee  period,  no|  regulatory 
consideration  has  b^n  presented  to 
compel  us  to  act  in  tiis  regard.  We  are 
not  persuaded  by  any  arguments  in  the 
petitions  that  the  Coiut  expected  this  or 
any  state  Commission  to  make  the 
recovery  period  coincide  with  the 
guarantee  period,  and  we  are  not 
persuaded  that  such  |ui  approach  is 
consistent  with  the  p  iiblic  interest. 

27.  Our  primary  co  icem  with  the 
proposal  is  its  effect  an  the  consumer  in 
terms  of  both  the  cos  t  of  interexchange 
service  and  the  broai  ler  economic 
effects  of  a  pass-thrc  ugh  of  the  equal 
access  costs  over  a  11  mited  period  of 
time.  If  equal  access  capital  costs  are 
passed  through  to  thf  interexchange 
carriers'  customers  (*i  any  basis  that  is 
not  refiective  of  the  Useful  life  of  the 
assets,  present  consumers  will  be 


absorbing  excessive 


costs  and  thereby 


financing  the  provisii  in  of  service  to 


UMI 


futiue  rate  psyars.  This  is  unfair  to 
present  consumers,  and  it  contributes  to 
economic  conditions  that  are 
unfavorable  to  the  goal  of  a  competive 
interexchange  market 

28.  Considering  the  broader  economic 
effects  further,  we  find  that  use  of 
established  depreciation  lives  is 
necessary  to  provide  the  proper 
environment  of  competitive  fairness  in 
the  interexchange  service  markets.  This 
will  assure  that  each  interexchange 
carrier  pays  its  fair  share  of  these  costs 
at  the  proper  time.  Higher  tariff  charges 
in  the  equal  access  start  up  period 
caused  by  an  amortization  period 
ending  on  January  1, 1994,  will 
discourage  maricet  entry  and  favor 
financially  stronger  interexchange 
carriers  in  the  early  years  of  competition 
when  capture  of  market  share  will  be 
very  important  for  growth  and  long  term 
survival  in  the  interexchange  markets. 
Effectively,  amortization  over  a 
shortened  period  provides  a  disincentive 
for  entry.  The  incentive  is  to  wait  and 
enter  the  market  in  later,  low  cost  years, 
thereby  using  facilities  which  other 
carriers  will  have  paid  for  in  the  earlier 
years.  Only  by  using  depreciation  lives 
based  on  the  economic  utility  of  the 
assets  can  we  ensure  that  interexchange 
carriers — and  interexchange  service 
users  as  well— will  absorb  a  fair  share 
of  the  costs  of  facilities  having  a  service 
value  beyond  the  guarantee  period. 

29.  Application  of  normal  depreciation 
lives,  by  more  closely  associating 
expenses  with  the  services  delivered, 
will  better  provide  the  stability 
necessary  for  fair  competition  in  the 
interexchange  market.  We  believe  that 
the  objective  of  competitive  fairness  will 
better  be  served  when  conditions  allow 
interexchange  carriers  a  reasonable 
ability  to  plan  strategies  for  entering  the 
market  for  financing  their  operations, 
and  for  pricing  their  product.  Tariffs 
based  on  the  economic  utility  of  assets 
as  implemented  by  established 
depreciation  hves  by  providing  better 
price  stability  allow  such  plaiming. 

30.  Oiu-  primary  concern  here  again  is 
the  welfare  of  the  consumer.  The 
customer  of  the  interexchange  carrier 
will  be  better  served  by  a  depreciation 
policy  based  on  expected  economic  life. 
Because,  as  discussed  above,  the 
environment  will  be  more  conducive  to 
fair  competition  and  market  entry,  the 
consumer  will  benefit  by  having  the 
fullest  participaton  of  potential  carriers 
in  the  interexchange  markets  from  the 
earliest  date  possible.  Our  approach 
using  established  depreciation  lives 
should  better  foster  competition  and 
promote  the  realization  of  lower  rates, 
technological  advancements,  and 


increases  in  the  type  and  number  of 
services  available. 

31.  We  do  not  find  any  support  for  the 
contention  made  by  the  petitioners  that 
an  amortization  plan  is  necessary  to 
assure  full  capital  recovery  and  to  avoid 
recovery  of  equal  access  costs  from 
local  exchange  ratepayers.  We  agree 
with  AT&Ts  assertion  in  its  Opposition 
to  the  Pacific  et  al.  petition  that  normal 
regulatory  practices  will  assure  full 
capital  recovery.  There  is  no  provision 
that  local  ratepayers  are  to  bear  the 
burden  of  recovery  when  the  guarantee 
has  expired.  When  the  guarantee  has 
expired,  the  equal  access  investment 
will  continue  to  be  depreciated  and  to 
be  included  in  tariffs  for  access  services. 
Such  recovery  can  be  expected  over  the 
useful  lives  of  the  assets  involved. 

32.  In  summary,  we  believe  that  the 
capital  cost  of  equal  access  service  is 
best  measured  in  the  traditional  manner 
whereby  the  cost  of  investments  are 
recovered  over  their  useful  lives.  This  is 
best  accomplished  by  using  FCC 
prescribed  depreciation  Uvea  for  the 
classes  of  property  associated  with 
equal  access.  This  method  focuses,  as 
requested  in  the  Pacific  et  al.  Reply  to 
Opposition,  on  who  should  support 
recovery  of  equal  access.  We  are  not 
persuaded  by  any  argimients  presented 
that  adherence  to  normal  depreciation 
policies  will  cause  any  party  to  absorb 
an  inequitable  share  of  equal  access 
costs.  On  the  contrary,  we  find  that 
amortization  over  the  guarantee  period 
would  tend  to  provide  rates  that  unfairly 
burden  present  ratepayers. 

2.  Other  Equal  Access  Expenditures 

33.  Of  the  more  than  $2.6  billion  in 
expenditures  estimated  for  start  up  of 
equal  access  services,  the  Consolidated 
Application  estimated  that  roughly  55% 
will  be  for  capitalizable  assets.  The 
remaining  45%  was  considered  to  be 
non-capitalizable  equal  access 
expenditures.  Consolidated  Application 
at  p.56  (note  16,  supra).  The  petitions 
filed  by  various  BOCs  have  not 
questioned  that  classification.  However, 
we  are  concerned  that  these 
expenditures  will  cause  irregular  and 
substantial  fluctuations  in  revenue 
requirements  associated  with  equal 
access.  Because  they  are  extraordinary, 
are  for  the  greatest  part  expected  to  be 
incurred  over  the  next  few  years,  and, 
therefore,  are  likely  to  be  distortive  of 
financial  results  and  rate  requirements, 
we  find  that  these  equal  access 
expenses  should  be  deferred  and 
amortized.  In  the  NYNEX  Tariff  Order 
(note  1,  supra),  it  was  determined  that 
an  eight-year  period  would  be  adequate 
to  accommodate  the  exchange  carriers' 
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concern  with  cost  guarantee 
requirements  and  Uie  Commission's 
concern  with  minimizing  rate  increases 
as  much  as  possible.'* In  this 
proceeding,  while  we  are  not  taking  a 
position  with  respect  to  the  guarantee 
provisions,  we  concur  with  the  action 
take  by  the  Chief,  Common  Carrier 
Bureau,  and  we  require  that  equal 
access  expenses  be  written  off  over  a 
period  of  eight  years.  Such  costs  shall  be 
separately  identified  and  recorded  in 
Account  139  (Other  deferred  charges) 
and  amortized  to  the  same  accounts  that 
woud  have  been  charged  if  the  item  had 
not  been  deferred.  The  unamortized  cost 
portion  relative  to  the  amounts  recorded 
in  this  account  shall  be  designed  to  earn 
no  more  than  the  authorized  rate  of 
return. 

34.  In  making  these  provisions  it  is  our 
expectation  that  the  majority  of  the 
equal  access  costs  will  be  incurred  over 
the  next  two  years.  This  will  be 
monitored,**  and  if  it  is  found  that  this 
expectation  is  not  realized,  adjustments 
shall  be  made.  We  are  delegating  to  the 
Chief,  Common  Carrier  Bureau, 
authority  to  adjust  the  write-off  periods 
to  properly  reflect  economic  utility  and 
to  accommodate  sound  ratemaking 
principles. 

3.  Waiver  of  Part  09 

35.  The  access  charge  rules  do  not 
establish  a  separate  element  or  elements 
for  equal  access  costs.  The  Bell  Atlantic 
companies  claim  that  changes  to  Part  69 
are  needed  to  provide  a  mechanism  for 
readily  determining  if  equal  access  costs 
are  being  fully  recovered.  Consequently, 
the  Bell  Atlantic  companies  have 
requested  approval  of  permanent 
changes  to  Part  69.  We  beheve, 
however,  that  further  study  of  the  issue 
is  necessary  and  that  permanent  action 
at  this  time  would  be  premature.  In  a 
separate  proceeding  the  Chief,  Common 
Carrier  Bureau  issued  a  Memorandum 
Opinion  and  Order  "  granting  a  waiver 
of  Part  69  to  allow  petitioners  in  that 
proceeding  to  file  separate  equal  access 
rate  elements.  Since  the  issue  has  been 
dealt  with  in  that  proceeding,  the  waiver 
provisions  and  conditions  with  respect 
to  Part  69  in  that  order  will  herein  be 
extended  to  any  carriers  not  previously 
granted  waivers  and  electing  to  file 
separate  equal  access  rate  elements. 


"NYNEX  Tariff  Older  at  8. 

*°  Necessary  reporting  reqinremenU  have  already 
been  provided  for  in  the  Divestiture  Order. 

"  In  the  Matter  of  Petitions  for  Waiver 
Concerning  1985  Annual  Access  Tariff  Filings,  CC 
Mimeo  No.  5007,  released  |une  7, 1865. 


C.  Accounting  Plans 

36.  In  this  order  we  are  providing 
some  requirements  and  guidelines  not 
available  for  the  development  of  the 
accounting  plans  submitted.  We  expect 
that  the  accounting  for  equal  access  and 
network  reconfiguration  expenditures 
will  be  in  compliance  with  the 
requirements  of  Part  31  and  those 
provided  therein.  We  believe  that  the 
guidelines  provided  in  this  order  are 
sufficient,  and  we  see  no  need, 
therefore,  for  requiring  the  submission  of 
revised  accountiiig  plans  for 
Commission  approval.  We  expect, 
however,  that  plans  will  be  available  for 
review  upon  request. 

V.  Ordering  Clauses 

37.  Accordingly,  it  is  hereby  ordered 
pursuant  to  section  1. 4(1).  4(j).  5(b),  5(c), 
201-205.  213,  215. 220,  222. 405  and  412  of 
the  Communications  Act  of  1034,  as 
amended.  47  U.S.C.  151, 154(i).  (j).  155(b), 
(c).  201-205.  213,  215.  220.  222. 405.  412. 
that  the  Petition  for  Waiver  of  }  31.02-80 
and  S  43.43  of  the  Commission's  Rules  is 
denied. 

38.  It  is  further  ordered  that  equal 
access  costs  and  network 
reconfiguration  costs  shall  not  be 
aggregated,  but  shall  be  recognized  and 
accounted  for  as  distinct  sets  of  costs  as 
defined  in  paragraph  18  of  this  order 
that  any  equal  access  expenses  shall  be 
deferred  and  shall  be  amortized  over  a 
period  of  eight  years;  that  the  deferred 
equal  access  expenses  shall  be  recorded 
in  Account  139  and  the  unamortized  cost 
portion  relative  to  the  amounts  recorded 
in  this  account  shall  be  designed  to  earn 
no  more  than  the  authorized  rate  of 
return;  and  that  the  accounting  for  equal 
access  and  network  reconfiguration 
expenditures  shall  be  in  compliance 
with  the  guidelines  and  requirements 
provided  in  this  order  and  with  all  other 
Commission  accounting  and  reporting 
requirements. 

39.  It  is  further  ordered  that  the 
Memorandum  Opinion  and  Order  in  W- 
P-C-4955.  FCC  83-566,  as  modified  by 
the  subsequent  Memorandum  Opinion 
and  Order.  FCC  84-288,  is  further 
modified  by  modifying  condition  ninnber 
8  as  provided  in  paragraph  23  of  this 
Order. 

40.  It  is  further  ordered  that  the  Part  69 
waiver  provisions  and  conditions 
initiated  by  the  Common  Carrier  Bureau 
in  its  Memorandum  Opinion  and  Order 
released  June  7, 1985  (not  21,  aupra]  are 
herein  extended  to  all  carriers  electing  to 
file  separate  equal  access  rate  elements. 

41.  It  is  further  ordered  that  pursuant 
to  section  5(c)(1)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C. 
155(c)(1),  the  Chief,  Conumm  Carrier 


Bureau,  is  delegated  authority  to  adjust 
the  write-off  period  fw  deferred  equal 
access  expenses  to  assure  that  they  do 
not  cause  extreme  fhictuations  in  tariff 
requirements. 

-  42.  It  is  further  ordered  that  the 
Secretary  shall  cause  this  Memorandum 
Opinion  and  Order  to  be  published  in 
the  Federal  Register. 

Federal  Ck>nimunication8  Commission. 
Wiffiam  J.  Tricarico, 

Secretory- 
September  24. 1984. 
Bell  Communications  Researdi, 
2101 L  Street  NW..  Waahington,  DC  20037 

Gentlemen:  This  is  in  response  to  your 
letter  of  Deceml>er  23, 1963,  requesting 
Commission  concurrence  in  the  Bell 
Operating  Companies'  (BOCs)  proposed 
Bccoimting  plan  for  costs  and  revenues 
related  to  equal  access  and  network 
reconfiguration.  The  plan  was  developed  by 
the  BOCs  to  assure  that  none  of  these  costs 
are  passed  to  local  ratepayers,  to  track  the 
recovery  of  these  costs  through  interexchange 
carrier  tariffs,  and  to  recover  any  remainder 
from  American  Telephone  and  Telegraph 
Company  under  the  terms  of  the  guarantee 
provisions  included  in  the  Divestiture 
Agreement.  After  reviewing  the  plan,  we  find 
that  we  are  unable  to  approve  it  without 
modiflcation.  As  you  know,  over  the  course 
of  the  past  two  months  the  staff  has 
extensively  discussed  the  specific  concerns  it 
has  and  it  is  imnecessary  to  reiterate  all  of 
them  at  this  time.  However,  several  of  them 
are  important  enough  to  comment  on. 

The  plan  proposed  to  record  network 
reconfiguration  and  equal  access  costs 
initially  in  subaccounts  of  the  normal 
operating  expense  and  investment  accounts 
prescribed  in  Part  31  of  our  Rules,  and  then  to 
transfer  these  costs  to  account  139,  "Other 
deferred  charges."  Account  139,  which  is  not 
currently  included  in  the  separations  process, 
was  chosen  by  the  BOCs  to  avoid  the 
requirement  of  separating  these  costs 
between  the  interstate  and  intrastate 
jurisdictions  in  accordance  with  Part  67  of 
our  Rules.  In  reviewing  the  plan,  however,  we 
find  that  it  is  necessary  to  separate  these 
costs  because  tiiey  involve  t>oth  interstate 
and  intrastate  services,  and  according  to 
Section  410(c)  of  the  Communications  Act  of 
1934,  as  amended.  Joint  Board  action  under 
Part  67  of  our  Rules  would  be  required  for 
any  such  jurisdictional  separation. 
Accordingly,  it  is  our  conclusion  that  a  Joint 
Board  proceeding  is  necessary  to 
accommodate  the  changes  whether  account 
139  or  the  normal  operating  aoxmnts  are 
used. 

In  our  opinion,  the  BOCs'  objectives  can  be 
accomplished  by  using  subaccounts  of  the 
normal  operating  plant  and  expense  accounts 
rather  than  account  139  and  by  establishing 
an  appropriate  allocation  factor  to  separate 
these  costs.  Until  the  Joint  Board  establishes  - 
an  allocating  factor,  we  propose  to  use  an 
interim  factor  such  as  "toll  minutes  of  use" 
which  would  allocate  these  costs  to  interstate 
and  intrastate  toll  services. 
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over  the  guarantee 
depreciate  them  usi: 
Commission.  Secom 
amortize  expense  o 
time  rather  than  chai 
the  year  incurred, 
any  financing  chargi 


spread  them  ratably 
in  order  to  achieve  a 


In  addition  to  the  problems  related  to  the 
use  of  account  139  and  the  separations 
process,  we  are  alsol  concerned  about  several 
other  aspects  of  the  ^lan  which  are  contrary 
to  our  normal  practites  and  procedures.  First, 
the  plan  would  writ^  off  the  capital  assets 
riod  rather  than 
rates  prescribed  by  the 
it  would  defer  and 
r  extended  periods  of 
them  to  expense  in 
ird,  it  would  capitalize 
not  recovered  in  any 
one  year  for  subseqi^ent  recovery,  which  is 
tantamount  to  retroactive  ratemaking. 
Finally,  the  plan  attempts,  for  tariff  purposes, 
to  anticipate  the  total  costs  involved  and  to 
over  the  10-year  period 
level  revenue  flow. 
While  such  an  appn^ch  may  avoid  year-to- 
year  fluctuations  in  i  he  recovery  of  actual 
costs,  it  is  contrary  t }  normal  tariff 
procedures.  In  our  vl  bw.  the  plan  does  not 
justify  these  departu  "es  from  the 
Commission's  presci  ibed  rules  and 
procedures. 

In  view  of  the  abo  re,  we  cannot  approve 
the  plan  until  it  is  m(  idified  to  address  and 
resolve  the  concerns  expressed  by  the  staff. 

Sincerely, 
Jack  O.  Smith. 
Chief,  Common  Can  er  Bureau. 

Dissenting  Statem  snt  of  Commissioner 
Mimi  Weyfortli  Di  wson 

November  5, 1985 
Re:  Petitions  for  Ri  tcovery  of  Equal 
Access  and  Network 
Reconnguratidn  Costs 

in  our  intital  coi  sideration  of  the 
appropriate  accou  iting  treatment  of 
administrative,  ne  work  reconfiguration 
and  equal  access  Expenses  and  capital 
costs,  we  determined  that  certain  of 
these  exenses  and  capital  costs  should 
be  borne  by  the  sh  areholder  rather  than 
the  ratepayer.  On  econsideration,  the 
majority  of  my  col  eagues  opted  to 
examine  these  cos  ts  through  the  tariff 
revenue  process.  I  dissented  to  that 
decision  because  lie  tariff  review 
process  is  not  the  place  to  decide 
whether  a  certain  expense  or  capital 
cost  should,  as  a  matter  of  policy,  be 
placed  above  or  b  (low  the  line.  Further, 
I  saw  no  reason  to  permit  costs  which 
had  little  relationship  to  the  provision  of 
common  carrier  slices  and  which  do 
not  benefit  the  ratepayer  from  possibly 
leaking  into  rateps  yer  supported  rates. 

This  decision  completes  the  cycle 

to  possible  inclusion 
to  inclusion  in  a  re  venue  requirement  of 
administrative  an(  network 
reconfiguration  co  its  voluntarily 
incurred  by  AT&T  to  further  the 
interests  of  its  shai'eholders.  Even 
though  the  arnounl  s  involved  can  be 
measured  in  the  m  illions  rather  than  the 
billiotis,  we  here  h  ave  imposed  a  charge 


JMI 


upon  users  which  is  both  unnecessary 

and  unwise. 

[FR  Doc.  8&-29S72  Filed  12-12-85;  B:45  am] 
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47CFRPart73 

[MM  Doektt  No.  SS-aiS;  RII-4907:  RM- 
51421  .       . 

FM  Broadcast  Station  in  Hanovar,  NH 

agency:  Federal  Communications 

Commission. 

action:  Final  Rule.  ^ 

summary:  Action  taken  herein 
substitutes  Channel  277A  for  Channel 
221A  at  Hanover,  New  Hampshire,  at 
the  request  of  Sound  Citizen 
Communications  Corp.,  Inc.  The 
substitution  of  channels  could  permit 
activation  of  a  second  local  service  at 
Hanover. 

EFFECnvE  date:  January  15, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Autliority:  Sees.  4  and  303, 48  Stat.  1066.  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307, 48 
Stat.  1081, 1082.  as  amended.  1083,  as 
amended,  47  U.S.C  301,  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73,202(b], 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Hanover.  New  Hampshire)  MM  Docket  No. 
85-213,  RM-4907.  RM-5142). 

Adopted:  November  25. 1985. 

Released:  December  9, 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Conunission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  50  Fed.  Reg.  29446, 
pubUshed  July  19, 1985,  proposing  the 
substitution  of  Channel  277A  for 
Channel  221A  at  Hanover,  New 
Hampshire,  at  the  request  of  Sotmd 
Citizen  Commimications  Corp.,  Inc. 
("Sound").  Comments  were  filed  by 
Sound  and  jointly  by  James  E. 
Buchanan,  Robert  M.  Buchanan,  Steven 
T.  Crary,  Dr.  John  L  Duim,  Frank 
Janney,  Elliot  Lemer,  William  E. 
Lingelbach,  J.  Michael  McGean,  Donald 


Metz,  Dr.  Gilbert  R.  Mudge  and  David 
M.  Roby  ("Area  Citizens").'  Brian  Dodge 
("Dodge")  submitted  a  counterproposal 
requesting  the  substitution  of  Channel 
282A  at  Hanover  in  order  to  avoid  a 
conflict  with  his  requested  substitution 
of  Class  C  Channel  277  for  Channel 
276A  at  Waterbury,  Vermont,  and  the 
simultaneous  modiHcation  of  Station 
WTIJ's  license  to  the  higher  powered 
channel.*  Sound  filed  reply  comments 
responding  to  Dodge's  counterproposal.* 

2.  As  outlined  in  the  Notice,  Sound  is 
one  of  three  applicants  for  Channel 
221 A  at  Hanover.*  However,  due  to  the 
required  site  restriction  on  Channel 
221A,  each  of  the  transmitter  sites 
proposed  were  opposed  on 
environmental  grotmds.  In  an  effort  to 
provide  Hanover  with  a  second  local  FM 
service  as  rapidly  as  possible,  the  three 
applicants  have  entered  into  a 
settlement  agreement,  whereby  Valley 
Radio  and  North  Star  will  seek 
dismissal  of  their  applications.  The 
agreement  is  continent  upon  the 
Commission:  (IJ  Substituting  another  FM 
chaimel  at  Hanover  which  would 
provide  a  transmitter  site  location 
meeting  the  environmental  concerns;  (2) 
permitting  Sound  to  amend  its 
application  to  specify  the  new  channel 
with  cut-off  protection;  and  (3)  granting 
a  construction  permit  to  Sound  on  the 
new  channel.  Both  Sound  and  Area 
Citizens  support  the  substitution  of 
Channel  277A  at  Hanover  based  on  their 
belief  that  a  transmitter  site  can  be 
utilized  in  an  area  north  of  the 
community  which  is  not 


■  Late-filed  comments  In  opposition  to  the 
allocation  of  Channel  277A  at  Lebanon  were 
separately  filed  by  Federick  Potter  Widmayer  and 
Carolyn  K.  Wittik.  Neither  pleading  offered  any 
reason  for  their  lateness  nor  were  they 
accompanied  by  a  request  for  their  acceptance. 
Therefore,  since  they  provide  no  information  of 
decisional  significance,  we  shall  not  accept  the 
pleadings  for  consideration  herein. 

*  Public  Notice  of  the  counterproposal  was  given 
on  August  28. 1985.  Report  No.  1534. 

'On  November  25, 1085,  the  Conunission 
dismissed  Dodge's  request  for  the  allotment  of  Class 
C  Channel  277  at  Waterbury  due  to  several  short- 
spacings  with  existing  Canadian  allotments.  See 
Memorandum  Opinion  and  Order  (RM  4744).  The 
staff  has  also  explored  Dodge's  request  that 
Channel  277  be  allocated  to  Waterbury  as  either  a 
Class  Cl  or  C2  and  found  that  either  allocation 
would  require  the  deletion  of  a  Docket  84-231 
channel  in  order  for  the  Waterbury  allocation  to 
meet  the  mileage  separations  required  by  8  73.203  of 
the  Commission's  Rules.  However,  the  Commission 
hasruled  that  these  Docket  84-231  channels  will  not 
routinely  l>e  delected  absent  compelling  public 
interest  t>enefit8  which  were  not  met  by  Dodge's 
proposal  to  upgrade  an  existing  station.  See, 
Memorandum  Opinion  and  Order.  SO  FR  47391, 
published  Novemt>er  18, 1985, 

'Sound  Citizen  Communications  Corp.,  Inc. 
(BPH-81603AH]:  Valley  Radio  Corporation  (BPH- 
811027 AN):  and  North  Star  Communications.  Inc. 
(BPH-eil02aAJ). 
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environmentally  sensitive,  thus 
permitting  inauguration  of  a  second 
local  FM  service  at  Hanover. 

3.  In  view  of  the  Commission's  action 
dismissing  the  Waterbury  proposal  (see 
fn.  3,  supra),  it  is  unnecessary  to  further 
consider  Dodge's  counterproposal  to 
allot  Channel  282A  as  a  substitute  at 
Hanover.  Based  on  the  above 
discussion,  we  believe  that  the  public 
interest  would  be  served  by  substituting 
Channel  277 A  for  Channel  221A  at 
Hanover  as  it  could  provide  Hanover 
with  its  second  local  FM  service. 
Additionally,  we  shall  permit  Sound 
Citizen  Communcations  Crop.,  Inc.  to 
amend  its  application  to  specify  the  new 
channel  while  retaining  its  cut-off 
protection  since  no  upgrade  in  facilities 
will  result  from  the  substitution  of 
channels.  See  Salmanca,  New  York,  and 
Bradford.  Pennsylvania,  50  PR  26208, 


published  June  25, 1985,  and  Sanibel, 
Florida,  50  PR  32706,  published  August 
14, 1985. 

4.  Channel  277A  can  be  allocated  to 
Hanover,  New  Hampshire,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  requiring  the 
imposition  of  a  site  restriction. 
Additionally,  since  the  community  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canada  border,  the  Canadian 
government  has  concurred  in  this 
allotment. 

PART  73— {AMENDED] 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4{i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §S  0.81, 0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 


that  effective  January  15, 1986,  the  FM 
Table  of  Allotments,  §  73.202(b)  of  the 
Rules,  is  amended  with  respect  to  the 
community  listed  below,  to  read  as 
follows: 


Ciiy 

ChMMlNa 

Hano*«f.  NH __    _ 

2S7A,277A 

6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro.  Mass  Media  Bureau,  (202)  634- 
6530. 

Federal  Communications  Commission. 
Charles  Schott, 

Chief,  Policy  and  Ruies  Di vision.  Mass  Media 
Bureau. 

[PR  Doc.  85-29569  Filed  12-12-85;  &45  am] 
BiLUMQ  cooc  sria-ei-M 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  to  tt)e  public  of  the 
proposed  issuance  of  rules  and 
regutations.  The  purpose  of  tfwse  notices 
is  to  give  interested  persons  an 

the  mto 
the  final 


m 


opportunity  to 

making  prior  to  ttw  Adoption  of 

rules. 


CONSUMER  PROOgCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Petrotoum  Distillates;  Proposed 
Revocation  of  Reqi^ired  First  Aid 
Direction 

agency:  Consumer  ^duct  Safety 
Conunission. 

action:  Proposed  relocation. 


summary:  The  Comi  lission  proposes  to 
revoke  its  regulation  3  which  require  the 
label  statement  "If  s'  vallowed,  do  not 
induce  vomiting"  for  hazardous 
substances  containing  10  percent  or 
more  by  weight  of  b<  xaene,  toluene, 
xylene,  or  petroleum]  distillates  such  as 
Icerosene,  mineral  seal  oil,  naphtha, 
gasoline,  mineral  spitits.  stoddard 
solvent,  and  related  petroleum 
distillates.  These  requirements  were 
originally  intended  to  protect  against  the 
risk  of  chemical  pneumonia  that  can  be 
caused  by  aspiration  of  substances 
containing  the  ingredients  listed  above 
when  vomiting  is  induced  as  a  treatment 
to  reduce  potential  ti  ixic  effects  of 
ingestion  of  such  hazardous  substances. 
The  Commission  proposes  to  revoke  the 
requirements  because  some  of  the 
substances  containii  g  the  ingredient 
Usted  above  may  pre  sent  even  greater 
risks  from  the  toxicil  y  of  other 
ingredients  in  the  sul  istances  than  are 
presented  by  the  pos  sibility  of  chemical 
pneumonia  from  asp  ration  of  the  listed 
substances  while  voi  niting. 

date:  Comments  she  uld  be  received  by 
February  11. 1986. 


ADDRESS:  Comments 
revocation  should  be 
of  the  Secretary, 
Safety  Commission, 
NW.,  Washington 
FORFtiRTHER 
Dr.  Fred  J.  Marozzi, 
Health  Sciences. 
Safety  Commission 
20207;  telephone  (SOi) 


on  the  proposed 
sent  to  the  Office 
Coiisumer  Product 
111  18th  Street. 
20207. 


DC 
INFORM  ATION  CONTACT 

Ilirectorafe  for 
Cor  sumer  Product 
/Vashington,  DC 
492-6477, 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  2(p)(l)  of  the  Federal 
Hazardous  Substances  Act  ( "FHSA"),  IS 
U.S.C  1261(p)(l).  provides  that  certain 
informative  and  precautionary  labeling 
is  required  for  hazardous  substances 
that  are  intended,  or  packaged  in  a  form 
suitable,  for  use  in  the  household  or  by 
children.  Among  the  labeling  required 
for  such  hazardous  substances  is  a 
statement  of  the  principal  hazard  or 
hazards  presented  by  the  substance  and 
an  instruction,  when  necessary  or 
appropriate,  for  first  aid  treatment. 

Many  substances  intended  for  use  in 
the  household  have  significant 
percentages  of  petroleum  distillates  as 
ingredients.  [14.15]  '  Such  products  may 
present  a  risk  of  poisoning  from  the 
systemic  toxicity  of  other  ingredients  in 
the  substance.  {14]  Where  hazardous 
products  containing  petroleum 
distillates  have  a  low  viscosity,  there  is 
the  additional  risk  that  some  of  the 
product  could  be  aspirated  into  the 
lungs  during  an  accidental  ingestion.  [14J 
This  could  happen,  for  example,  as  the 
result  of  a  gagging  reflex  during  the 
ingestion.  When  petroleum  distillates 
are  aspirated,  they  may  cause  a 
condition  known  as  chemical 
pneumonia,  which  can  be  serious  and 
even  fatal.  [14] 

A  traditional  method  of  treatment  for 
ingestion  of  toxic  substances  is  to 
induce  vomiting  to  remove  the 
substance  from  the  stomach  and  thus 
reduce  the  risk  of  systemic  poisoning. 
However,  when  a  substance  has  been 
ingested  that  is  low  in  viscosity,  the  act 
of  vomiting  also  carries  with  it  a  risk  of 
aspirating  the  substance.  Further,  where 
the  substance  contains  petroleum 
distillates,  aspiration  while  vomiting 
also  may  cause  the  serious  condition  of 
chemical  pneimionia.  [14] 

In  order  to  protect  against  the  risk  of 
chemical  pneumonia  from  aspirating 
petroleimi  distillates  during  vomiting, 
the  Food  and  Drug  Administration, 
which  administered  the  FHSA  before 
the  Commission  was  established,  issued 
regulations  that  required  products 
containing  ten  percent  or  more  by 
weight  of  certain  petroleum  distillates  to 
bear  the  following  label  statement:  "If 
swallowed,  do  not  induce  vomiting." 
The  products  subject  to  this  regulation 


'  Bracketed  numbers  indicate  the  number  of  the 
relevant  document  in  the  record,  as  listed  in  the 
Appendix  to  this  notice. 
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are  those  containing  ten  percent  or  more 
by  weight  of  benzene,  toluene,  xylene, 
or  petroleum  distillates  such  as 
kerosene,  mineral  seal  oil,  naphtha, 
gasoline,  mineral  spirits,  stoddard 
solvent,  and  related  petroleum 
distillates.  These  substances  are 
commonly  found  in  products  such  as 
lighter  fuels,  torch  and  charcoal  lighter 
fuels,  paint  solvent,  and  automobile-care 
products,  including  fuel  additives.  The 
regulations  currently  are  codified  at  16 
CFR  500.14(b){3)(i-ii).  Certain  viscous 
products  containing  these  substances 
are  exempted  from  these  labeling 
requirements  if  the  viscosity  of  the 
substance  or  of  any  liquid  that  may 
separate  or  be  present  in  the  container 
is  not  less  than  100  Saybolt  universal 
seconds  (S.U.S.)  at  lOO'F.  16  CFR 
1500.83(a)(13). 

The  labeling  statement  currently 
required  by  16  CFR  1500.14(b)(3)(i-ii) 
remains  appropriate  for  most  of  the 
substances  to  which  it  applies,  for 
example,  where  the  product  consists 
only  of  a  low  viscosity  pefroleum 
distillate.  [14,15]  However,  there  has 
been  a  growing  recognition  in  recent 
years  that  some  products  that  fall  within 
the  scope  of  the  Commission's 
regulation  contain  significant  amounts 
of  other  substances,  such  as  methanol, 
that  are  sufHciently  toxic  that  failure  to 
induce  vomiting  when  medical 
treatment  is  not  immediately  available, 
and  thus  leaving  the  substance  in  the 
stomach,  presents  a  risk  from  toxicity 
that  can  exceed  the  risk  of  chemical 
pneumonia  from  aspiration  that  may 
occur  while  vomiting.  [14]  Examples  of 
some  products  that  fall  within  the  scope 
of  the  Commission's  regulation  but  that 
may  be  sufficiently  toxic  that  vomiting 
nevertheless  should  be  induced  include 
certain  paint  solvents  and  certain 
automotive  care  products. 

Because  of  these  concerns,  the  Food 
and  Drug  Adminisfration  proposed  to 
amend  its  regulation  to  require  instead 
that  products  containing  acutely  toxic 
substance  other  than  the  toluene, 
xylene,  etc.,  in  such  concentrations  that 
the  greater  likelihood  of  injury  results 
from  the  presence  of  the  mixture  in  the 
digestive  tract  shall  recommend  that 
vomiting  shall  be  induced  to  reduce  the 
hazard  of  an  acute  poisoning.  36  CFR 
11040;  June  8, 1971.  [1]  The  responsibility 
for  administering  the  FHSA  was 
fransferred  to  the  Commission  on  May 
14, 1973,  by  section  34  of  the  Consumer 
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Product  Safety  Act.  16  U.S.C.  2051n.  The 
FDA  proposal  to  amend  the  labeling  rule 
for  low-viscosity  petroleum  distillates 
was  withdrawn  by  the  Commission  on 
September  25, 1979  [3],  largely  because 
of  the  period  of  time  that  had  passed 
since  the  proposal  and  because  the 
Commission  had  appointed  a  nine- 
member  Toxicological  Advisory  Board 
("TAB")  to  advise  the  Commission  on 
appropriate  hazard  labeling  under  the 
FHSA  and  to  consider  the  issue  of 
appropriate  first  aid  instructions  for 
hazardous  substances.  The  TAB  noted 
in  their  final  report,  dated  September  13, 
1982,  that  the  labeling  statement 
required  for  substances  containing  ten 
percent  of  more  of  petroleum  distillates 
was  not  appropriate  in  some  cases.  (4] 
The  TAB  final  report  recommended 
that  products  having  viscosities  of  35 
S.U.S.  or  less  should  have  a  statement  to 
the  effect  that  a  severe  aspiration 
hazard  exists.  This  statement  would 
appear  in  a  "Physician  Alert"  section  of 
the  labeling  to  allow  a  physician  to 
determine  if  the  aspiration  hazard 
associated  with  the  substance 
outweighed  the  systemic  toxicity  hazard 
fit)m  the  other  ingredients  in  the 
formulation.  By  a  recommendation  that 
was  not  unanimous,  the  TAB  also 
recommended  that  the  label  could 
indicate  that  a  moderate  or  slight 
aspiration  hazard  existed.  (A  moderate 
aspiration  hazard  would  exist, 
according  to  the  TAB  recommendation, 
for  products  having  viscosities  between 
35  and  100  S.U.S.) 

The  Commission  agrees  with  the 
conclusion  of  the  TAB  that  the  current 
regulation  does  not  adequately  address 
the  situation  where  products  containing 
petroleum  distillates  have  a  high  degree 
of  systemic  toxicity.  However,  the 
Commission  does  not  believe  that 
"physician  alert"  type  of  information 
should  be  required  on  the  labels  of  most 
household  products.  General  medical 
knowledge  and  sources  of  information 
that  are  readily  available  to  physicians 
should  enable  physicians  to  determine 
an  appropriate  means  of  treatment  for  a 
particular  ingestion.  The  labeling 
required  under  the  FHSA  is  intended 
primarily  for  the  user  of  the  product.  In 
the  case  of  first  aid  instructions,  the 
information  is  intended  to  be  useful 
when  medical  treatment  or  advice  is  not 
immediately  available.  A  requirement 
for  additional  labeling  for  the  supposed 
benefit  of  physicians  could  make  it  more 
difficult  for  consumers  reading  the  label 
to  comprehend,  particularly  under  the 
stress  of  an  accidental  ingestion 
situation,  what  actions  should  be  taken. 
Accordingly,  the  Commission  has 
decided  not  to  adopt  the  "physician 
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alert"  features  of  the  plan  recommended 
by  the  TAB  for  labeling  according  to  the 
degree  of  aspiration  hazard  presented 
by  the  product,  and  a  requirement  for 
"physician  alert"  labeling  is  not  within 
the  scope  of  this  proposal. 

As  explained  above,  the  Commission 
proposes  to  address  the  problem  of 
whether  the  first  aid  instructions  for  a 
particular  substance  should  deal 
primarily  with  the  hazard  of  chemical 
pneumonia  or  the  hazard  of  acute 
toxicity  by  deleting  the  requirement  for 
a  particular  first  aid  instruction  fix)m  16 
CFR  1500,14(b)(3)(i-ii).  Of  course,  this 
action  would  not  relieve  manufacturers 
of  products  subject  to  that  section  ft-om 
the  requirement  of  section  2(p)(l)  of  the 
FHSA.  15  U.S.C.  1261(p)(l),  that  the 
product  be  labeled  with  a  first  aid 
instruction  when  necessary  or 
appropriate. 

The  Commission  has  considered 
another  possible  way  that  the  problem 
of  appropriate  first  aid  directions  for 
these  substances  could  be  addressed. 
This  alternate  approach  would  continue 
the  requirement  that  most  substances 
subject  to  S  1500.14(b)(3)(i-ll)  carry  the 
"do  not  induce  vomiting"  labeling,  but 
would  exempt  from  the  requirement 
those  substances  where  the  hazard  from 
the  presence  of  the  fubstance  in  the 
digestive  tract  is  greater  than  the  hazard 
of  chemical  pneumonia  from  aspirating 
the  substance  while  vomiting,  lliese 
latter  substances  would  be  required  to 
state  that  vomiting  should  be  induced. 
This  was  the  approach  taken  in  FDA's 
proposed  amendment  that  was 
withdrawn  by  the  Commission. 

The  Commission's  preliminary 
decision  to  delete  the  requirement  for 
specific  first  aid  labeling  is  based  on  the 
consideration  that  a  requirement  that 
the  label  must  state  either  that  vomiting 
should  or  should  not  be  induced  could 
prevent  the  use  of  other  label  statements 
that  might  also  be  appropriate.  One 
example  of  appropriate  labeling  that 
would  be  excluded  by  a  requirement  for 
labeling  that  would  say  either  "do"  or 
"do  not"  induce  vomiting  is  the  label 
language  recommended  for  some 
substances  by  the  TAB:  "Call  a  poison 
center,  emergency  department  or 
physician.  Vomiting  may  need  to  be 
induced,  but  only  on  the  advice  of 
medical  personnel."  Since  such  a 
statement  may  be  at  least  as 
appropriate  for  some  substances  as 
would  be  the  flat  statement  that 
vomiting  should  or  should  not  be 
induced,  the  Commission  has  decided 
prehminarily  to  delete  any  requirement 
for  specific  first  aid  labeling. 
Commenters'  views  are  invited  on  which 


of  these  approaches  is  the  most 
appropriate. 

The  Commission  proposes  that  the 
revocation  of  the  labeling  requirement 
discussed  above  will  become  effective 
30  days  after  publication  of  a  final  rule. 

The  Commission  wishes  to  stress  that 
the  final  formulation  of  the  product,  and 
the  amount  ingested,  will  determine 
whether  it  is  appropriate  or  not  to 
induce  vomiting.  Consumers  faced  with 
an  accidental  ingestion  of  any  product 
should  read  the  label  before  beginning 
any  first  aid  treatment.  The  labeling  in 
question  is  intended  to  provide 
information  for  use  as  first  aid  treatment 
in  emei^gencies.  After  giving  any 
immediate  first  aid  treatment  that  is 
directed  by  the  label,  the  consumer, 
when  feasible,  should  always  also  call  a 
physician.  Poison  Control  Center,  or 
emergency  room  immediately  to 
determine,  in  view  of  the  amount  of  the 
substance  ingested  and  other  factors, 
what  is  the  best  course  of  action  to  take. 

Economic  and  Environmental  Effects 

The  Commission  does  not  believe  that 
revocation  of  this  regulation  will  have  a 
significant  effect  on  the  manufacturers, 
distributors,  or  retailers  of  products 
subject  to  the  rule.  The  proposed 
revocation  does  not  prohibit  the  use  of 
the  "do  not  induce  vomiting"  instruction 
on  the  majority  of  petroleum  distillate 
products  where  it  is  now  used;  it  instead 
permits  changes  in  those  instances 
where  a  direction  that  vomiting  should 
not  be  induced  in  inappropriate.  [14,15] 
The  Commission's  staff  is  not  award  of 
any  product  labeling  that  would  have  to 
be  changed  because  of  the  revocation  of 
this  requirement. 

The  public  comments  [7]  received  on 
the  TAB  final  report  [4]  and  the 
comments  received  on  the  earlier  FDA 
proposal  [2]  did  not  object  to  changing 
the  requirement  to  state  "do  not  induce 
vomiting"  on  the  basis  that  the 
economic  effects  of  such  a  change 
would  be  burdensome. 

LasUy,  if  the  Commission  does 
become  aware  of  products  labeled  in 
accordance  with  the  current  regulation 
whose  labeling  should  be  changed,  in 
most  cases  the  change  could  be  made 
when  the  existing  stock  of  labels,  is 
depleted  and  new  labels  would  have  to 
be  printed  in  any  event. 

Accordingly,  the  Commission  does  not 
believe  that  a  substantial  number  of 
manufacturers,  distributors,  or  retailers 
will  be  affected  by  the  proposed 
amendment  or  that  its  economic  impact 
on  affected  parties  will  be  significant. 
Therefore,  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
6G5(b),  the  Commission  certifies  that  the 
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revocation  proposeU  in  this  notice  will 
not,  if  promulgated]  have  a  significant 
economic  impact  ot  a  substantial 
number  of  small  entities.  However,  in 
view  of  the  lack  of  tpecinc  information 
on  the  number  of  ptoducts  that  might  be 
affected  by  the  pro|>osed  rule  change, 
the  Commission  spf  ciflcally  solicits 
comment  on  the  potential  economic 
effects  of  promulganon  of  the  proposed 
rule. 

The  action  being  proposed  falls  within 
the  category  of  labc  ling  rules  that 
ordinarily  are  exp&  :ted  to  have  little  or 
no  potential  for  affc  cting  the  human 
environment.  See  tl  e  Commission's 
regulations  at  16  CI  R  1021.5(c)(2).  After 
considering  this  issi  le,  the  Commission 
concludes  that  the  froposed  revocation 
will  not  have  a  signficant  effect  on  the 
human  environment  and  that  neither  an 
environmental  assessment  nor  an 
environmental  impi  ct  statement  is 
required. 

List  of  Subjects  in  1 }  CFR  Part  1500 

Consumer  protec  ion.  Hazardous 
materials.  Imports,  Infants  and  children. 
Labeling,  Law  enfo^ement.  Toys. 

Conclusion 

For  the  reasons  discussed  above,  and 


under  the  authority 


of  the  FHSA  (15  U.£  .C  1261. 1269),  the 
Commission  propos  es  to  amend  Part 
1500  of  Subchapter  A.  Chapter  n,  of 


of  sections  2  and  10 


Title  16  of  the  Code 


Regulations  as  folio  ws: 
PART  1500— (AMEI IDEO] 


citation  for  Part  1500 
to  read  as 


1.  The  authority 
is  proposed  to  be  revised 
follows: 

Authority:  15  U.S.C.  1261-1276. 

2.  Sections  1500. 
proposed  to  be  revised 
follows: 


91500.14    Products 
latMNng  under  scctio^ 

(b)  *  *  • 


of  Federal 


If  (b)(3)(i)  and  (ii)  are 
to  read  as 


'•quiring  special 
3(b)  of  ttM  Act 


(3)  Benzene,  tolui  ne,  xylene, 
petroleum  distillat&s  (i)  Because 
inhalation  of  the  vapors  of  products 
containing  5  percent  or  more  by  weight 
of  benzene  may  caijse  blood  dyscrasias, 
such  products  shall  be  labeled  with  the 
signal  word  "danger,"  the  statement  of 
hazard  "Vapor  harmfuL"  the  word 
"poison,"  and  the  s^ull  and  crossbones 
symbol.  If  the  prodi^ct  contains  10 
percent  or  more  by  Weight  of  benzene,  it 
shall  bear  the  additional  statement  of 
hazard  "Harmful  oi  fatal  if  swallowed" 
and  the  additional )  tatement  "Call 
physician  immedial  ely." 


(ii)  Because  products  containing  10 
percent  or  more  by  weight  of  toluene, 
xylene,  or  any  of  the  other  substances 
listed  in  paragraph  (a)(3)  of  this  section 
may  be  aspirated  into  the  lungs,  with 
resulting  chemical  pneumonitis, 
pneumonia,  and  pulmonary  edema,  such 
products  shall  be  labeled  with  the  signal 
word  "danger,"  the  statement  or  hazard 
"Harmful  or  fatal  if  swallowed."  and  the 
statement  "Call  physician  immediately." 
***** 

Dated:  December  la  1985. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Appendix — ^Ust  of  Relevant  Documents 
indieRecoid 

1.  Federal  Register  notice.  36  FR 11040. 
June  8, 1971. 

2.  Comments  received  in  response  to 
36  FR  11040  (1971)  [1]. 

3.  Federal  Register  notice,  44  FR  55304. 
Sepitember  25, 1979. 

4.  Final  Report  of  the  Toxicological 
Advisory  Board,  September  13. 1982. 

5.  Memorandum  from  the  Directorates 
for  Health  Sciences  and  Compliance  and 
Administrative  Litigation,  "Staff 
Analysis  of  Toxicological  Advisory 
Board  Final  Report,"  dated  June  24, 1983. 

6.  Federal  Register  notice  of 
availabilityof  Toxicological  Advisory 
Board  Fmal  Report.  48  FR  57585; 
December  30. 1983. 

7.  Public  conmients  on  the 
Toxicological  Advisory  Board  Final 
Report: 

CA&-84-1  Union  Carbide  Corporation 
CA6-84-2  Chemical  Specialties 

Manufacturers  Association 
CA6-84-3  U.S.  Borax  Research 

Corporation 
CA6-84^  Dale  Miller.  Consultant 
CA6-84-5  National  Paint  and 

Coatings  Association 

8.  Testimony  of  New  Yoric  State 
Consumer  Protection  Board,  Jidy  10, 
1984. 

9.  Memorandum  from  the  OfHce  of 
General  Counsel,  "Analysis  of  Comment 
on  Toxicological  advisory  Board  Final 
Report."  dated  July  10, 1984. 

10.  Memorandum  from  the 
Directorates  for  Health  Sciences  and 
Compliance  and  Administrative 
Litigation,  "Staff  Analysis  of  Public 
Comments  on  Toxicological  Advisory 
Board  Final  Report."  dated  October  25, 
1984. 

11.  Briefing  Package  on  Staff  analysis 
of  Comments  on  the  Final  Report  of  the 
Toxicological  Advisory  Board, 
Directorate  for  Health  Sciences,  dated 
December  13, 1984. 

12.  Record  of  Commission  action  on 
ballot  vote  decision  on  staff 


recommendations  concerning  the  final 
Report  of  the  Toxicological  Advisory 
Board,  dated  February  6, 1965. 

13.  Comments  of  Commissioner 
Saundra  B.  Armstrong  concerning  her 
vote  on  the  staff  recommendations  on 
the  TAB  Final  Report. 

14.  Memorandum  fi^m  the  Directorate 
for  Health  Sciences,  "Petroleum 
Distillate  Required  Labeling,"  dated 
April  2. 1985. 

15.  Memorandum  from  the  Directorate 
for  Compliance  and  Administrative 
Litigation,  "FHSA  Labeling  for 
Petroleum  Distillates,"  dated  Jime  21, 
1985. 

16.  Memorandum  frx>m  the  Directorate 
for  Economic  Analjrsis,  "FHSA  Labeling 
for  Petroleum  Distillates,"  dated  July  9, 
1985. 

17.  "Briefing  I'ackage  on  Draft 
Proposed  Rule  to  Revise  Special 
Labeling  Rule  for  Products  Containing 
Petroleum  Distillates,"  August  1985. 
[FR  Doc  85-29604  Filed  12-12-85:  8:45  am] 

BILUNO  CODE  tSSS-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  16] 

Disability  Insuranca  and  Supptefnental 
Security  Income;  Quaiiflcattons  of 
Medical  Profasslonals  Evaluating 
Mental  Impalnnants 

AOENCV:  Social  Security  Admmistration, 

HHS. 

ACTION:  Proposed  rules. 

summary:  Section  8  of  the  Social 
Security  Disability  Benefits  Reform  Act 
of  1984,  Pub.  L  96-'460,  requires  that  we 
make  every  reasonable  effort  to  have  a 
qualified  psychiatrist  or  psychologist 
complete  the  medical  portion  of  the  case 
review  and  any  residual  functional 
capacity  (RFC)  assessment  in 
unfavorable  initial  determinations  in 
mental  impairment  cases.  This  provision 
is  effective  for  initial  disability 
determinations  made  on  or  after 
December  9, 1984.  As  a  result  of  this 
new  provision  of  the  law,  we  are 
proposing  to  add  this  requirement  to  the 
Social  Security  Administration  (SSA) 
regulations  and  also  explaining  in  the 
proposed  regulations  the  qualifications 
necessary  to  be  considered  a  qualified 
psychologist  and  what  we  will  consider 
as  reasonable  effort  to  obtain  the 
services  of  a  qualified  psychiatrist  or 
psychologist. 
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DATES:  We  will  consider  your  comments 
if  we  receive  them  no  later  than 
February  11, 198a 
ADDRESSES:  Send  your  written 
comments  to  the  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203,  or  deUver 
them  to  the  Office  of  Regulations,  Social 
Seciuity  Administration,  3-A-3 
Operations  Building,  6401  Sectuity 
Boulevard,  Baltimore,  Maryland  21235 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 
FOR  FURTHER  INFORMATtON  CONTACR 
William  J.  Ziegler,  Legal  Assistant. 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  301-594-7415. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
the  enactment  of  Pub.  L  98-460,  there 
was  no  statutory  requirement  in  the 
Social  Security  Act  (the  Act)  specifying 
the  qualifications  of  persons  making 
disability  determinations,  llie 
responsibility  for  making  disability 
determinations  in  the  State  was 
delegated  to  a  team  consisting  of  a  State 
agency  medical  consultant  who  was  a 
physician  and  a  State  agency  disability 
examiner.  The  medical  consultant 
provided  the  professional  expertise  in 
evaluating  the  impairment  and 
performed  a  variefy  of  other  medical 
functions  associated  with  the  disability 
decision,  including  assessing 
impairment  severity  and  describing  the 
functional  capabilities  or  limitations 
imposed  by  the  impairment.  For  cases 
involving  mental  impairments,  the 
medical  consultant  member  of  the  State 
agency  decisioiunaking  team  was 
generally  a  psychiatrist. 

Some  States  have  experienced 
difficulties  in  attracting  and  retaining  a 
sufficient  number  of  psychiatrists  as 
medical  consultants.  To  help  remedy 
this  situation  and  to  encourage  States  to 
use  qualified  mental  health 
professionals  to  review  all  mental 
impairment  cases,  we  authorized  States 
to  use  program  psychologists  to  review 
cases  involving  mental  impairments. 
However,  when  a  psychologist  did  the 
medical  review  or  provided  the  residual 
functional  capacity  (RFC)  assessment,  a 
physicians's  cosignature  was  needed, 
since  our  regulations  required  that 
medical  judgments  be  made  by  a 
physician. 

It  is  SSA's  goal  to  see  that  medical 
professionals  with  expertise  in  the  area 
of  mental  health  are  involved  in  the 
adjudication  of  all  disability  claims 


involving  mental  impairments,  if 
possible.  The  Social  Security  Disability 
Benefits  Reform  Act  of  1984  makes  clear 
that  mental  impairment  cases  must 
receive  adequate  review  by  specialists 
with  expertise  in  mental  impairments,  if 
possible.  It  requires  the  Secretary  to 
make  every  reasonable  effort  to  ensure 
that  a  qualified  psychiatrist  or 
psychologist  has  completed  die  medical 
portion  of  the  case  review  and  any 
applicable  RFC  assessment  in 
unfavorable  initial  determinations 
where  there  is  evidence  of  a  mental 
impairment.  In  the  legislative  history  of 
this  law.  Congress  noted  that  we  could 
use  Federal  resources,  including 
contracting  direcdy  for  the  services  of 
psychiatrists  and  psychologists.  Thus, 
the  congressional  conference  agreement 
has  addressed  those  conditions  which 
previously  impeded  the  States  ft-om 
obtaining  qualified  mediccd 
professionals.  Those  conditions  were 
the  lack  of  availability  of  psychiatrists 
and  inability  to  obtain  their  services 
because  of  inappropriate  or  inadequate 
.  provisions  for  their  compensation.  This 
statutory  requirement  applies  to 
disability  determinations  under  sections 
221(a).  (c).  (g)  and  (i)  of  the  Act.  This 
law  requires  that  SSA  must  now  make 
every  reasonable  effort  to  see  that  the 
services  of  quahfied  mental  health 
specialists  are  obtained;  this  includes 
where  necessary  making  efforts  to 
increase  State  fee  schedules  to  provide 
compensation  at  the  prevailing  rates  in 
the  area.  As  reflected  in  the  legislative 
history,  SSA  may  contract  directly  for 
the  services  of  qualified  psychiatrists 
and  psychologists  when  the  State  is 
unable  to  provide  these  services  in 
cases  involving  mental  impairments. 
The  new  provision  will  help  ensure  that 
adequate  and  accurate  disability 
decisions  are  made  in  the  critical  area  of 
mental  impairment  case  evaluation. 
To  implement  this  provision  of  the 
new  law,  we  propose  to  issue  new  and 
revised  regulations  which  will  require 
that  State  agencies  and  SSA  make  every 
reasonable  effort  to  use  a  qualified 
psychiatrist  or  psychologist  in  making 
disability  determinations  in  mental 
impairment  cases,  if  at  all  possible, 
before  an  unfavorable  initial 
determination  is  made.  They  explain 
what  is  meant  by  "quahfied" 
psychologist  and  permit  a  qualified 
psychologist  to  perform  as  a  medical 
consultant  member  of  the  disability 
determination  team  in  cases  involving 
mental  disorders.  These  proposed 
regulations  discuss  the  responsibility  for 
the  disability  determination  in  combined 
mental  and  nonmental  impairment 
cases.  They  explain  that  it  is  our  goal  to 
have  mental  health  professionals 


participate  in  the  medical  evaluation  of 
all  cases  involving  mental  impairments. 
They  also  describe  State  agencies'  and 
SSA's  responsibilities  in  ensuring  that 
every  reasonable  effort  is  made  to  have 
qualified  psychiatrists  and  psychologists 
review  determinations  involving  mental 
impairments  before  an  unfavorable 
initial  determination  is  made.  These 
proposed  regidations  carry  out  the  law 
by  making  clear  the  requirement  that  a 
qualified  psychiatrist  Or  psychologist 
must  participate,  if  at  all  possible,  in  the 
determination  of  claims  where  the 
evidence  indicates  the  existence  of  a 
mental  impairment. -'Riis  evidence  may 
include  the  individual's  specific 
allegations  of  an  emotional  or  mental 
disorder,  information  provided  by 
medical  and  nonmedical  sources  with 
knowledge  of  the  individual.- and  direct 
observations  by  State  agency  or  SSA 
personnel  describing  the  individual's 
behavior.  These  new  sections  explain 
who  will  make  the  overall 
determinations  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases.  The  proposed 
language  also  clarifies  the  fact  that  SSA 
is  also  required  to  make  every 
reasonable  effort  to  have  quahfied 
psychiatrists  or  psychologists  review 
State  agency  initial  determinations. 

Under  the  statutory  amendment,  a 
quahfied  psychologist  may  now  serve  as 
a  medical  consultant  in  mental 
impairment  cases.  For  disability 
program  purposes,  a  "qualified" 
psychologist  must: 

(1)  Be  Ucensed  or  certified  as  a 
psychologist  at  the  independent  practice 
level  of  psychology  by  the  State  in 
which  he  or  she  practices;  and 

(2)(a)  possess  a  doctorate  degree  in 
psychology  from  a  program  in  clinical 
psychology  of  ^  educational  institution 
accredited  by  Sn  organization 
recognized  by  the  Council  on  Post- 
Secondary  Accreditation;  or 

(b)  Be  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Secretary  of  Health  and 
Human  Services  deems  appropriate;  and 

(3)  Possess  2  years  of  supervised 
clincal  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which  is 
post  master's  degree. 

These  quaUfications  are  generally 
consistent  with  those  promoted  by  the 
American  Psychological  Association 
and  used  by  the  Federal  Employees 
Health  Benefits  Program,  Civilian  Health 
and  Medical  Programs  for  the 
Uniformed  Services,  and  other  health 
care  programs.  As  a  medical 
decisionmaker,  a  qualified  psychologist 
will  be  permitted  to  review  the  medical 
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"qualified"  medical  consultant  members 
of  the  State  agency'disability 
determination  team  J  Thus,  psychiatrists 
will  continue  to  function  as  before  with 
respect  to  making  disability 
determinations. 

The  proposed  regi  ilations  will  define 
what  steps  will  be  U  iken  to  ensure  that 
every  reasonable  eflort  is  made  to 
obtain  these  special  sts'  services, 
including  SSA  contr  icting  directly  for 
the  services. 

We  are  proposing  changes  to  20  CFR 
404.1503,  404.1526,  4M.1546.  404.1615, 
416.903,  416.926,  416£46,  and  416.1015  to 
reflect  the  statutory  provision,  which 
was  effective  on  December  9, 1984.  The 
revised  regulations  ixplain  who  will 
make  the  overall  determinations  of 
impairment  severityiin  combined  mental 
and  nonmental  imp^rment  cases.  We 
are  also  proposing  language  to  clarify 
the  fact  that  SSA  is  also  required  to 
make  every  reasonable  effort  to  have 
qualified  psychiatrics  and  psychologists 
review  State  agency^  initial 
determinations.  We  ere  proposing  to 
revise  20  CFR  404.15^6  (b)  and  (c)  and 
416.926  (b)  and  (c)  a»d  §§  404.1546  and 
416.946  to  substitute,  where  appropriate, 
the  term  "medical  consultant"  for  the 
term  "physician".  We  are  proposing  to 
define  "medical  consultant"  to  include  a 
qualified  psychologist  as  well  as  a 
physician.  New  §§  404.16^  and  416.1016 
are  being  proposed  ip  explain  what  is 
meant  by  "qualified^  psychologist  and 
to  include  a  qualified  psychologist  as  a 
medical  consultant  for  disability 
determinations  in  mental  impairment 
case.  We  are  propoang  new  S$  404.1617 
and  416.1017  to  specify  the  State  and 
SSA  responsibilities!  in  meeting  the 
"reasonable  effort"  Requirement 

The  statute  on  which  these  proposed 
regulations  are  base  1  applies  to 
disability  determina  ions  made  on  or 
after  December  9, 19  34,  which  is  60  days 
after  the  date  of  enaptment,  October  9, 
1984. 

Regulatory  Procedui  es 

Executive  Order  122  91 


The  Social  Securi[|y 
estimates  that  these 
little  or  no  impact  oi 


UMI 


Administration 
changes  will  have 
title  II  or  tide  XVI 


benefit  payments,  since  in  most 
instances  qualified  psychologists  and 
psychiatrists  are  already  being  used  to 
evaluate  disability  cases  involving 
mental  disorders.  We  expect  that 
disability  insurance  administrative  costs 
will  increase  by  less  than  $3.4  million  in 
1985  and  $72  million  in  1986.  These 
figures  were  derived  from  the  number  of 
additional  hours  needed  for  State 
agency  medical  consultants. 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  major  rule. 
The  cost  of  implementing  this  disability 
provision  of  Pub.  L  98-460  (section  8)  is 
negligible.  Therefore,  a  regulatory 
impact  analysis  is  not  required 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  mmiber  of  small  entities 
because  they  affect  only  a  small  number 
of  disability  claimants  under  title  II  and 
title  XVI  of  the  Social  Security  Act 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget 

(Catalog  of  Federal  Domestic  Program  Nos. 
13.802,  Social  Security  Disability  Insurance; 
13.807,  Supplemental  Security  Income 
Program) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  asistance  programs. 
Supplemental  Security  Income  (SSlj. 

Dated:  June  4. 1985. 
Martha  A.  McSteen. 
Acting  Commissioner  of  Social  Security. 

Approval:  July  2, 1985. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS,  AND  DISABILITY 
INSURANCE  (1950 ) 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subparts  P  and  Q, 
Chapter  III  of  Title  20,  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

20  CFR  Part  404.  Subpart  P,  is 
amended  as  follows: 


1.  The  authority  citation  for  Subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202.  205,  216,  221,  222,  223, 
225  and  1102  of  the  Social  Security  Act  as 
amended:  49  Stat  823,  as  amended,  53  Stat 
1368.  as  amended.  66  Stat.  1060, 1081  and 
1082.  as  amended.  70  Stat  815  and  817.  as 
amended.  49  Stat.  647,  as  amended  (42  U.S.C 
402.  405.  416.  421,  422.  423,  425  and  1302. 

2.  Section  404.1503  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§404.1503   Wtw  makes  disability  and 
blindness  determinations. 


(e)  Initial  determinations  for  mental 
impairments.  An  initial  determination 
by  a  State  agency  or  the  Social  Security 
Administration  that  you  are  not 
disabled  (or  a  Social  Security 
Administration  review  of  a  State 
agency's  initial  determination),  in  any 
case  where  there  is  evidence  which 
indicates  the  existence  of  a  mental 
impairment,  will  be  made  only  after 
every  reasonable  effort  has  been  made 
to  ensure  that  a  qualified  psychiatrist  or 
psychologist  has  completed  the  medical 
portion  of  the  case  review  and  any 
applicable  residual  fimctional  capacity 
assessment  (See  S  404.1616  for  the 
qualifications  we  consider  necessary  for 
a  psychologist  to  be  a  medical 
consultant  and  S  404.1617  for  what  we 
consider  "reasonable  effort".]  If  the 
services  of  qualified  psychiatrists  or 
psychologists  cannot  be  obtained 
because  of  impediments  at  the  State 
level,  the  Secretary  may  contract 
directly  for  the  services.  In  a  case  where 
there  is  evidence  of  mental  and 
nonmental  impairments  and  a  quaUfied 
psychologist  serves  as  a  medical 
consultant  the  psychologist  will 
evaluate  only  the  mental  impairment 
and  a  physician  will  evaluate  the 
nonmental  impairment  The  overall 
determination  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases  will  be  made  by  a 
medical  consultant  other  than  a 
qualified  psychologist  unless  the  mental 
impairment  alone  would  justify  a  finding 
of  disability. 

3.  In  §  404.1526  the  last  sentence  of 
paragraph  (b]  is  amended  by 
substituting  the  words  "medical 
consultants"  for  the  word  "physicians" 
and  by  adding  the  reference  "(See 
S  404.1616.]"  at  the  end  of  the  sentence, 
and  paragraph  (c]  is  revised  to  read  as 
follows: 

§404.1526    Medical  equivalence. 
•        •        •        •        • 

(c]  Who  is  a  designated  medical 
consultant  A  medical  consultant 
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designated  by  the  Secretary  includes 
any  medical  consultant  employed  or 
engaged  to  make  medical  judgments  by 
the  Social  Security  Administration,  the 
Railroad  Retirement  Board,  or  a  State 
agency  authorized  to  make  disability 
determinations.  A  medical  consultant 
must  be  a  physician  or,  in  cases  where 
there  is  evidence  of  a  mental 
impairment,  may  be  a  qualified 
psychologist.  (See  §  404.1615  for  the 
qualifications  we  consider  necessary  for 
a  psychologist  to  be  a  medical 
consultant.) 

§404.1546    [AflMlMtod) 

4.  In  §  404.1546  the  first  and  second 
sentences  are  amended  by  substituting 
the  words  "medical  consultant"  for  the 
word  "physician"  and  the  words 
"medical  consultants"  for  the  word 
"physicians"  wherever  they  appear,  and 
the  third  sentence  is  amended  by 
substituting  the  words  "any  other 
medical  consultant"  for  the  words  "any 
other  physician". 

5.  The  authority  citation  for  Subpart  Q 
continues  to  read  as  follows: 

Authority:  Sees.  205.  221,  and  1102,  Social 
Security  Act.  as  amended;  53  Stat.  1368.  as 
amended:  66  Stat.  1081,  as  amended;  49  Stat. 
647.  as  amended;  42  U.S.C.  405, 421,  and  1302. 

6.  Section  404.1615  is  revised  to  read 
as  follows: 

§404.1615    Makkio  dlMbility 
determinations. 

(a)  When  making  a  disabihty 
determination,  the  State  agency  will 
apply  Subpart  P,  Part  404,  of  our 
regulations. 

(b)  The  State  agency  will  make 
disability  determinations  based  only  on 
the  medical  and  nonmedical  evidence  in 
its  files. 

(c)  Disability  determinations  will  be 
made  by  a  State  agency  medical 
consultant  and  a  State  agency  disability 
examiner.  (See  5  404.1616  for  the 
definition  of  medical  consultant.)  The 
State  agency  disability  examiner  must 
be  qualified  to  interpr^  and  evaluate 
medical  reports  and  other  evidence 
relating  to  the  claimant's  physical  or 
mental  impairments  and  as  necessary  to 
determine  the  capacities  of  the  claimant 
to  perform  substantial  gainful  activity. 
(See  §  404.1572  of  this  Part  for  what  we 
mean  by  "substantial  gainful  activity.") 

(d)  An  initial  determination  by  the 
State  agency  that  an  individual  is  not 
disabled,  in  any  case  where  there  is 
evidence  which  indicates  the  existence 
of  a  mental  impairment,  will  be  made 
only  after  every  reasonable  effort  has 
been  made  to  ensure  that  a  qualified 
psychiatrist  or  psychologist  has 
completed  the  medical  portion  of  the 
case  review  and  any  applicable  residual 


functional  capacity  assessment  (See 
§  404.1616  for  the  qualifications  we 
consider  necessary  for  a  psychologist  to 
be  a  medical  consultant  and  {  404.1617 
for  what  mean  by  "reasonable  effort".} 
If  the  services  of  qualified  psychiatrists 
or  psychologists  cannot  be  obtained 
because  of  impediments  at  the  State 
level,  the  Secretary  may  contract 
directly  for  the  services.  In  a  case  where 
there  is  evidence  of  mental  and 
nonmental  impairments  and  a  quahfied   ' 
psychologists  serves  as  a  medical 
consultant  the  psychologist  will 
evaluate  only  the  mental  impairment, 
and  a  physician  will  evaluate  the 
nonmental  impairment  The  overall 
determination  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases  will  be  made  by  a 
medical  consultant  other  than  a 
qualified  psychologist  unless  the  mental 
impairment  alone  would  justify  a  finding 
of  disability. 

(e)  The  State  agency  will  certify  each 
determination  of  disability  to  us. 

(f)  The  State  agency  will  furnish  us 
with  all  the  evidence  it  considered  in 
making  its  determination. 

(g)  The  State  agency  will  not  be 
responsible  for  defending  in  court  any 
determination  made,  or  any  procedure 
for  making  determinations,  under  these 
regulations. 

7.  A  new  §  404.16)6  is  added  to  read 
as  follows: 

§404.1616    MadicalcoiwultanL 

A  medical  consultant  must  be  a 
physician  or,  in  cases  where  there  is 
evidence  of  a  mental  impairment  may 
be  a  qualified  psychologist.  For 
disability  program  purposes  a 
psychologist  will  not  be  considered 
qualified  unless  he  or  she: 

(a)  Is  licensed  or  certified  as  a 
psychologist  at  the  independent  practice 
level  of  psychology  by  the  State  in 
which  he  or  she  practices:  and 

(b)(1)  Po'ssesses  a  doctorate  degree  in 
psychology  from  a  program  in  clinical 
psychology  of  an  educational  institution 
accredited  by  an  organization 
recognized  by  the  Council  on  Post- 
Secondary  Accreditation;  or 

(2)  Is  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Secretary  of  Health  and 
Human  Services  deems  appropriate;  and 

(c)  Possesses  2  years  of  supervised 
clinical  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which  is 
post  masters  degree. 

8.  A  new  §  new  404.1617  is  added  to 
read  as  follows: 


§404.1617   RMaofMbtoaftartsie 
r*vt«w  by  a  qualiftod  p*fcMaUM  or 
psychologist 

(a)  The  State,  which  regional  office 
assistance,  must  determine  if  the  State 
needs  additional  qualified  psychiatrists 
and  psychologists  to  make  the  necessary 
reviews  (see  i  404.1615(d)).  Where  it 
does  not  have  sufficient  resources  to 
make  the  necessary  reviews,  the  State 
must  attempt  to  obtain  the  resources 
needed.  If  the  State  is  unable  to  obtain 
the  additional  psychiatrists  and 
psychologists  needed  because  of  low 
salary  rates  or  fee  schedules  it  should 
attempt  to  raise  the  State's  levels  of 
compensation  to  meet  the  prevailing 
rates  for  psychiatrists'  and 
psychologists'  services.  If  these  efforts 
are  unsuccessful,  the  State  agency  will 
seek  assistance  from  the  regional  office. 
The  regional  office  will  assist  the  State 
as  necessary.  The  regional  office  will 
also  monitor  the  State's  efforts  and 
where  the  State  is  unable  to  obtain  the 
necessary  services,  the  regional  office 
will  make  every  reasonable  effort  to 
provide  to  the  services  using  Federal 
resources.  Federal  resources  may 
include  the  use  of  Federal  contracts  for 
the  services  of  qualified  psychiatrists 
and  psychologists. 

(b)  Where  every  reasonable  effort  is 
made  to  obtain  the  services  of  a 
qualified  psychiatrist  or  psychologist  to 
review  a  mental  impairment  case,  but 
the  professional  services  are  not 
obtained,  a  physician  who  is  not  a 
psychiatrist  will  review  the  mental 
impairment  case.  For  these  purposes, 
every  reasonable  effort  to  ensure  that  a 
qualified  psychiatrist  or  psychologist 
review  mental  impairment  cases  will  be 
considered  to  have  been  made  only  after 
efforts  by  both  State  and  Federal 
agencies  as  set  forth  in  paragraph  (a)  of 
this  section  are  made. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

For  the  reasons  set  out  in  the  preamble. 
Part  416,  Subparts  I  and  J.  Chapter  ID  of 
Title  20,  Code  of  Federal  Regulations, 
are  amended  as  set  forth  below. 

1.  The  authority  citation  for  Subpart  I 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1614.  and  1631  of  the 

Social  Security  Act:  49  Stat.  647,  as  amended, 
86  Stat.  1471,  as  amended  by  88  Stat.  52.  86 
Stat.  1475;  42  U.S.C.  1302, 1362c  and  1383. 

2.  Section  416.903  is  amended  by 
adding  a  new  oaragraph  (e)  to  read  as 
follows:  F 
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S41«.903    Who  mak^s  dteatofllty  and 
bWndn— d«t>nn<nat^on>. 

*  *        *        *     I   * 

(e)  Initial  determwations  for  mental 
impainnenta.  An  initial  determination 
by  a  State  agency  ot  the  Social  Security 
Administration  thatjyou  are  not 
disabled  (or  a  Sociaf  Seoirity 
Administration  review  of  a  State 
agency's  initial  determination),  in  any 
case  where  there  is  evidence  which 
indicates  the  existence  of  a  mental 
impairment  will  bejnade  only  after 
eveiy  reasonable  effort  has  been  made 
to  ensure  that  a  qualified  psychiatrist  or 
psychologist  has  completed  the  medical 
portion  of  the  case  review  and  any 
applicable  residual  imctional  capacity 
assessment.  (See  S  ^6.1016  for  the 
qualiHcations  we  consider  necessary  for 
a  psychologist  to  be  la  medical 
consultant  and  416.11)17  for  what  we 
consider  "reasonable  effort".)  It  the 
services  of  qualified|psychiabist8  or 
psychologists  cannot  be  obtained 
because  of  impediments  at  the  State 
level,  the  Secretary  nay  contract 
directly  for  the  services.  In  a  case  where 
there  is  evidence  of  mental  and 
nonmental  impairm^ts  and  a  qualified 
psychologist  serves  As  a  medical 
consultant,  the  psychologist  will 
evaluate  only  the  mental  impairment, 
and  a  physician  willlevaluate  the 
nonmental  impairm^t.  The  overall 
determination  of  impairment  severity  in 
combined  mental  aikl  nonmental 
impairment  cases  will  be  made  by  a 
medical  consultant  qther  than  a 
qualified  psychologist  unless  the  mental 
impairment  alone  w  )uld  justify  a  finding 
of  disability. 

3.  In  8  416.926  the  ast  sentence  of 
paragraph  (b)  is  amc  nded  by 
substituting  the  wor  Is  "medical 
consultants"  for  the  word  "physicians" 
and  by  adding  the  re  ference  "(See 
§  416.1016.)"  at  the  e  nd  of  the  sentence, 
and  paragraph  (c)  is  revised  to  read  as 
follows: 

§416.926    Medici  e«|  utvalenc*. 

•  «        •        *        • 

(c)  Who  is  a  desig  noted  medical 
consultant  A  medic  il  consultant 
designated  by  the  S<  cretary  includes 
any  medical  consult  int  employed  or 
engaged  to  make  me  dical  judgments  by 
the  Social  Security  Administration,  the 
Railroad  Retirement  Board,  or  a  State 
agency  authorized  ta  make  disability 
determinations.  A  medical  consultant 
must  be  a  physician  or,  in  cases  where 
there  is  evidence  of  B  mental 


impairment,  may  be 
psychologist.  (See  S 


a  qualified 
416.1016  for  the 


qualifications  we  consider  necessary  for 


a  psychologist  to  be 


UMI 


medical  consultant.) 


S416.M6   [Amandad] 

4.  In  S  416.946  the  first  and  second 
sentences  are  amended  by  substituting 
the  words  "medical  consultant"  for  the 
word  "physician"  and  the  words 
"medical  consultants"  for  the  word 
"physicians"  wherever  they  appear,  and 
the  third  sentence  is  amended  by 
substituting  the  words  "any  other 
medical  consultant"  for  the  words  "any 
other  physician". 

*  5.  llie  authority  citation  for  Subpart  J 
continues  to  read  as  follows: 

Authority:  Sec  1102. 1614,  and  1631  Social 
Security  Act  as  amended;  49  Stat.  647,  as 
amended;  86  Stat.  1471,  as  amended  by  88 
Stat.  52;  86  Stat.  1475;  42  U.S.C.  1302, 13620, 
and  1383:  Pub.  L  98-460  (sec  8). 

6.  Section  416.1015  is  revised  to  read 
as  follows: 

9416.1015    Maidng  dtoabillty 
detarmlnattona. 

(a)  When  making  a  disability 
determination,  the  State  agency  will 
apply  Subpart  I,  Part  416,  of  cur 
regulations. 

(b)  The  State  agency  %vill  make 
disability  determinations  based  only  on 
the  medical  and  nonmedical  evidence  in 
its  files. 

(c)  Disability  determinations  will  be 
made  by  a  State  agency  medical 
consultant  and  a  State  agency  disability 
examiner.  (See  S  416.1016  for  the 
definition  of  medical  consultant.)  The 
State  agency  disability  examiner  must 
be  qualified  to  interpret  and  evaluate 
medical  reports  and  other  evidence 
relating  to  the  claimant's  physical  or 
mental  impairments  and  as  necessary  to 
determine  the  capacities  of  the  claimant 
to  perform  substantial'gainful  activity. 
(See  S  416.972  of  this  Part  for  what  we 
mean  by  "substantial  gainful  activity".) 

(d)  An  initial  determination  by  the 
State  agency  that  an  individual  is  not 
disabled,  in  any  case  where  there  is 
evidence  which  indicates  the  existence 
of  a  mental  impairment,  will  be  made 
only  after  every  reasonable  effort  has 
been  made  to  ensure  that  a  qualified 
psychiatrist  or  psychologist  has 
completed  the  medical  portion  of  the 
case  review  and  any  applicable  residual 
functional  capacity  assessment.  (See 

S  416.1016  for  the  qualifications  we 
consider  necessary  for  a  psychologist  to 
be  a  medical  consultant  and  5  416.1017 
for  what  we  mean  by  "reasonable 
effort".)  If  the  services  of  qualified 
psychiatrists  or  psychologists  cannot  be 
obtained  because  of  impediments  at  the 
State  level,  the  Secretary  may  contract 
directly  for  the  services.  In  a  case  where 
there  is  evidence  of  mental  and 
nonmental  impairments  and  a  qualified 
psychologist  serves  as  a  medical 


consultant,  the  psychologist  will 
evaluate  only  the  mental  impairment, 
and  a  physician  will  evaluate  the 
nonmental  impairment.  The  overall 
determination  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases  will  be  made  by  a 
medical  consultant  other  than  a 
qualified  psychologist  unless  the  mental 
impairment  alone  would  justify  a  finding 
of  disability. 

(e)  The  State  agency  will  certify  each 
determination  of  disabilify  to  us. 

(f)  The  State  ajgency  will  furnish  us 
with  all  the  evidence  it  considered  in 
making  its  determination. 

(g)  The  State  agency  will  not  be 
responsible  for  defending  in  court  any 
determination  made,  or  any  procedure 
for  making  determinations,  under  these 
regulations.  \ 

7.  A  new  §  416.1016  is  added  to  read 
as  follows: 

§416.1016    Medical  conaultant 

A  medical  consultant  must  be  a 
physician  or,  in  cases  where  there  is 
evidence  of  a  mental  impairment,  may 
be  a  qualified  psychologist.  For 
disabilify  program  purposes,  a 
psychologist  will  not  be  considered 
qualified  unless  he  or  she: 

(a)  Is  licensed  or  certified  as  a 
psychologist  at  the  independent  practice 
level  of  psychology  by  the  State  in 
which  he  or  she  practices:  and 

(b)(1)  possesses  a  doctorate  degree  in 
psychology  from  a  program  in  clinical 
psychology  of  an  educational  institution 
accredited  by  an  organization 
recognized  by  the  Council  on  Post- 
Secondary  Accreditation;  or 

(2)  Is  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Secretary  of  Health  and 
Human  Services  deems  appropriate;  and 

(c)  Possesses  2  years  of  supervised 
clinical  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which  is 
post  masters  degree. 

8.  A  new  §  416.1017  is  added  to  read 
as  follows: 

§  416.1017    ReasonaMa  afforta  to  obtain 
review  by  a  qualified  psycttiatrlat  or 
psychologist 

(a)  The  State,  with  regional  office 
assistance,  must  determine  if  the  State 
needs  additional  qualified  psychiatrists 
and  psychologists  to  make  the  necessary 
reviews  (see  §  416.1015(d]).  Where  it 
does  not  have  sufficient  resources  to 
make  the  necessary  reviews,  the  State 
must  attempt  to  obtain  the  resources 
needed.  If  the  State  is  unable  to  obtain 
the  additional  psychiatrists  and 
psychologists  needed  because  of  low 
salary  rates  or  fee  schedule,  it  should 
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attempt  to  raise  the  State's  levels  of 
compensation  to  meet  the  prevailing 
rates  for  psychiatrists'  and 
psychologists'  services.  If  these  efforts 
are  unsuccessful,  the  State  agency  will 
seek  assistance  from  the  regional  office. 
The  regional  office  will  assist  the  State 
as  necessary.  The  regional  office  will 
also  monitor  the  State's  efforts  and 
where  the  State  is  unable  to  obtain  the  . 
necessary  services,  the  regional  office 
will  make  every  reasonable  effort  to 
provide  the  services  using  Federal 
resources.  Federal  resources  may 
include  the  use  of  Federal  contracts  for 
the  services  of  qualified  psychiatrists 
and  psychologists. 

(b)  Where  every  reasonable  effort  is 
made  to  obtain  the  services  of  a 
qualified  psychiatrist  or  psychologist  to 
review  a  mental  impairment  case,  but 
the  professional  services  are  not 
obtained,  a  physician  who  is  not  a 
psychiatrist  will  review  the  mental 
impairment  case.  For  these  purposes, 
every  reasonable  effort  to  ensure  that  a 
qualified  psychiatrist  or  psychologist 
review  mental  impairment  cases  will  be 
considered  to  have  been  made  only  after 
efforts  by  both  State  and  Federal 
agencies  as  set  forth  in  paragraph  (a)  of 
this  section  are  made. 

[FR  Doc.  85-29546  Filed  12-12-85;  8:45  amj 

BILUNO  CODE  4190-11-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Adminiatration 

30  CFR  Part  75 

Safety  Standards  for  Roof,  Face  and 
Rib  Support;  Two-Entry  Task  Force 
Recomnoendations;  Extension  of 
Comment  Period 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice  to  extend  period  for 
public  comment  on  two-entry  task  force 
recommendations  in  proposed  rule. 

summary:  This  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  on  the 
recommendations  from  the  Agency's 
Two-Entry  Task  Force  Report  on 
Longwall  mining  related  to  roof  control 
in  underground  coal  mines.  These 
recommendations  were  included  in  the 
preamble  to  the  Agency's  proposed  roof 
control  regulations. 
date:  Written  comments  must  be 
received  on  or  before  February  17, 1986. 
address:  All  comments  should  be  sent 
10  the  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  Room  631, 


Ballston  Tower  No.  3. 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  aivey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  Phone:  703-235-1910. 
suppuementary  information:  On 
October  15, 1985.  MSHA  published  a 
proposed  rule  (50  FR  41784)  revising  the 
safety  standards  for  roof,  face  and  rib 
support  in  underground  coal  mines.  The 
comment  period  was  scheduled  to  end 
on  December  16, 1985.  Due  to  requests 
from  the  public,  MSHA  is  extending  the 
time  for  conmienting  on  the 
reconunendations  from  the  Agency's 
Two-Entry  Task  Force  Report  on 
Longwall  Mining.  The  recommendations 
are  specifically  discussed  on  Pages 
41800-01  of  the  Federal  Register  notice 
of  October  15, 1985.  For  the  Two-Entry 
Task  Force  recommendations  only,  the 
comment  period  is  extended  to  February 
17, 1986.  All  interested  members  of  the 
mining  community  are  encouraged  to 
submit  comments  prior  to  that  date. 

Dated:  December  10, 1985. 
llioinaB  |.  Shepich, 

Deputy  Asiistant  Secretary  for  Mine  Safety 
andHealtli. 

[FR  Doc.  85-29591  Filed  12-12-65;  8:45  am] 

ULUNQ  COOE  4810-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  167 

[CGO  84-004] 

Port  Access  Study;  Approach  to  New 
York 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  Study  Results. 

summary:  The  purpose  of  this  notice  is 
to  publish  results  of  the  Port  Access 
Route  Study  aimounced  in  the  Federal 
Register  on  February  9, 1984  {49  FR  5017; 
corrected  at  49  FR  6593).  This  study 
encompassed  two  parts  of  the  traffic 
separation  scheme  (TSS)  Off  New  York: 
the  Eastern  approach,  off  Nantucket  and 
the  Eastern  approach,  off  Ambrose 
Light.  As  a  result  of  this  study,  the  Coast 
Guard  recommends  that: 

a.  The  existing  TSS  Off  New  York 
remain  as  it  is  presently  established. 

b.  Two  new  parallel  fairways  be 
established  to  connect  the  lanes  of  the 
existing  TSS. 

c.  The  existing  TSS  Off  New  York  will 
be  re-promulgated  and  published  in  Part 
167  of  Title  33  Code  of  Federal 
Regulations. 


FOR  FURTHER  INFORMATION  CONTACT 

Ltjg  D.  Reese,  Office  of  Navigation  (G- 
NSR-3),  Room  1408,  U.S.  Coast  Guard 
Headquarters,  2100  Second  St.,  SW., 
Washington  DC  20S93.  telephone  (202) 
245-0108,  between  8:00  a.m.  and  3:30 
p.m.,  Monday  through  Friday. 
Information  is  also  available  from  Lt 
Tom  McEllen,  Third  Coast  Guard 
District  (mps).  Governors  Island,  New 
York,  NY  10004,  telephone  (212)  668- 
7180. 

Background 

The  Ports  and  Waterwajrs  Safety  Act 
(PWSA)  (33  U.S.C.  1223)  authorizes  the 
Coast  Guard  to  designate  necessary 
fairways  and  TSS's  to  allow  vessels  an 
unobstructed,  safe  access  to  U.S.  ports. 
The  Coast  Guard  also  has  discretionary 
authority  to  modify  or  relocate  existing 
safety  fairways  and  TSS's  to 
accommodate  other  uses  such  as 
offshore  mineral  exploration  and 
exploitation  (33  U.S.C.  1223(c)(5)(C)). 

Safety  fairways  are  areas  in  which  no 
fixed  structures  are  permitted,  and 
therefore  may  inhibit  exploration  and 
exploitation  of  mineral  resources  in  the 
area  so  designated.  Fariways  may  be 
viewed  as  a  necessary  compromise 
between  convenient  mineral 
exploitation  and  concern  for  navigation 
safety. 

A  TSS  is  a  routing  measure  which 
separates  opposing  vessel  traffic  into 
directional  lanes.  In  order  to  compel 
vessels  to  comply  with  the  rules  of  a 
TSS,  a  TSS  is  submitted  to  the 
International  Maritime  Organization 
(IMO)  for  approval,  and  is  designed  to 
meet  IMO  guidelines. 

To  ensure  that  the  interests  of  all 
affected  parties  are  considered,  the 
PWSA  mandates  that  a  port  access 
route  study  be  conducted  before  new 
fairways  or  TSS's  are  designated. 
Publication  of  a  study  notice  advises  all 
bidders  in  future  lease  sales  within  the 
study  area  that  occupancy  rights  may  be 
restricted  by  a  routing  system  developed 
as  a  result  of  the  study  (33  U.S.C. 
1223(c)(4)).  Once  a  designation  is  made 
imder  the  authority  of  the  PWSA,  the 
paramount  right  of  navigation  is 
recognized  within  the  designated  area. 

In  the  interest  of  promoting  a  multiple 
use  approach  to  offshore  waters,  the 
Coast  Guard,  as  far  as  pracdcable,  will 
try  to  minimize  impacts  on  leases  which 
were  granted  before  a  study  is 
announced. 

When  the  study  results  indicate  that 
no  new  routing  measures  are  necessary 
in  an  area,  notice,  of  this  conclusion  is 
published  in  the  Federal  Register. 
Although  study  results  may  have 
concluded  no  new  routing  measure* 
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were  necessary,  ^as  for  which  results 
have  been  pubUsl  ed  may  be  studied 
again  as  changes  jn  conditions  warrant 
evaluation. 

The  port  accesa  routing  needs  in  the 
study  area  were  p  reviously  studied  in 
1980  and  the  stud;  r  results  were 
pubhshed  in  the  Federal  Register  on 
October  5. 1981  (4fi  PR  49035).  The  study 
concluded  that  recent  oil  exploration  did 
not  create  an  inunediate  need  for 
additional  routing)  measures.  The 
original  New  York  TSS  was  established 
in  May  1967,  prior]  to  the  promulgation  of 
the  PWSA,  and  was  approved  by  the 
International  Maritime  Organization 
pions  and  length  of 
i  approved  by  IMO 
le  navigational  aids 
I  must  be  able  to 
position  themselves  accurately  within  a 
TSS  using  only  the  minimum  Safety  of 
Lift  at  Sea  (SOLAS)  required 
navigational  equipment,  which  does  not 
include  LORAN,  DECCA,  or  other 
sophisticated  and  electronic  positioning 
aids.  Originally,  the  New  York  TSS  was 
unbroken  betweei  Nantucket  and 
Ambrose.  Howevt  r,  IMO  reviewed  the 
scheme  in  July  197  7  and  found  it  to  be 
insufficiently  supp  Drted  by  aids  to 
navigation  under  I  ^O  design  criteria. 
The  TSS  was  therefore  modified  into 
two  sections. 

Because  of  antidipated  interest  in 


(IMO).  The  dimer 
any  particular ' 
are  influenced  by  { 
available.  Vessels 


leasing  blocks,  the 


Minerals 


Management  Service  scheduled  Outer 
Continental  Shelf  OCS)  lease  sale  82  for 
May  9, 1984.  The  li  ase  sale  included 
blocks  in  the  area  }etween  the  existing 
portions  of  the  TSS  and  posed  a 
potentially  signific  ant  impact  on 
navigation.  The  C(  last  Guard  determined 
that  the  area  must  be  restudied.  A 
similar  study  was  conducted 
concurrently  in  th(  approach  to  Boston 
(49  FR  10679). 

The  notice  of  sti  idy  solicited 
comments  pertain:  ng  to  the  need  for, 
and  the  benefits  ai  id  cost  of,  a  shipping 
safety  fairway  bet  ween  the  "Eastern 
approach,  off  Nan  ucket"  and  "Eastern 
approach,  off  Ami  rose  Light,"  parts  of 
the 'TSS  Off  New  York." 

Method 

The  Port  Access  Route  Study  for  the 
approach  to  New '  fork  was  conducted 
by  the  Third  Coasj  Gurad  District.  The 
area  examined  during  the  study  is 
bounded  by  a  line  connecting  the 
following  geograp  lic  positions: 


UMI 


UMude 

Longitude 

«r28'15'  N ...    

7r40'45'  W 

tttyrrifr  N 

TTIiaO'  w 

<0*3?^'  H        

TTOSOO'  W 

vmsvtr  H. 

7tri4-12'  W 

UMud* 

LongNud* 

6S*1S'12'  W 

jn*9»r«f-  M  , 

tsryvw  w 

"yTTK'  N 

70*13'3J*  W 

40*19WN 

j<ria-s4*  H 

7STM'5S-W 

TTii-sr  w 

jn*M-j«'  M 

7r4i'2e'  w 

Jfl-M-IV  kl 

73*40'4S'  W 

The  Port  Access  Route  Study  for  this 
area  was  performed  in  accordance  with 
the  PWSA  (33  U.S.C.  1223(c)(3)).  The 
study  involved  contacts  with  other 
Federal  agencies,  state  government 
officials,  and  representatives  of  a  wide 
variety  of  interests  in  the  area. 
Comments  were  specifically  soUcited 
from  those  shipping  companies  whose 
ships  could  reasonable  be  expected  to 
use  the  traditional  route  via  Nantucket 
including  companies  having  routes  from 
New  York  to  New  England,  Northern 
Europe,  and  the  Mediterranean,  and 
from  representatives  of  the  fishing 
industry.  Comments  were  also  solicited 
through  the  Local  Notice  to  Mariners. 
The  Coast  Guard  received  twelve 
written  conunents  as  a  result  of  this 
study. 

The  density  of  shipping  in  the  study 
area  was  determined  by  an  examination 
of  U.S.  Customs  records  for  a  six  month 
period  and  from  Coast  Guard  computer 
resources.  The  Customs  records  were 
examined  for  vessels  bound  to,  or 
arriving  from,  ports  that  would  normally 
be  reached  via  the  traditional  route 
through  Nantucket  (i.e.  New  England, 
northern  Europe,  and  the 
Mediterranean).  The  Customs  records 
indicated  that  an  average  of  eight 
vessels  would  use  the  route  on  any 
given  day.  A  Coast  Guard  measurement 
of  density  for  one  month  in  late  summer 
indicated  that  five  to  nine  vessels  would 
use  the  route  on  any  given  day. 

Summary  of  Comments 

Ambrose/Nantucket  Shipping  Safety 
Fairway 

A  total  of  ten  comments  were 
received  pertaining  to  the  need  for  a 
shipping  safety  fairway  between  the 
"Eastern  approach,  off  Nantucket":  and 
"Eastern  approach,  off  Ambrose  Light," 
parts  of  the  'TSS  Off  New  York".  Eight 
comments  were  in  favor  of  establishing 
a  fairway  and  two  comments  were 
opposed.  Those  in  favor  supported  the 
fairway  because  it  would  enhance 
navigational  safety  in  an  area  where 
high  density  of  shipping  and  low 
visibility  conditions  are  often 
encountered  and  where  it  is  important  to 
keep  sea  lanes  free  of  structures.  One 
commenter  opposed  to  the  fairway 
thought  the  routing  system  was 
presently  adequate  and  effective.  Three 
commenters  supported  the  safe  vessel 


and  access  to  New  York  provided  by  the 
existing  TSS  and  stated  that  it  has 
proven  adequate  and  effective. 

Atlantic  Offshore  Fishermen's 
Association  (AOFA) 

The  AOFA  opposed  the  fairway 
because  they  thought  it  would  result  in 
greater  danger  of  collision  with  fishing 
vessels  and  greater  loss  of  fishermen's 
fixed  gear  end  markings.  AOFA  also 
suggested  that  shipping  in  the  area  be 
kept  beyond  the  100  fathom  line. 

Fairway  Widths  and  Configuration 

Two  commenters  suggested 
establishing  a  thirteen  mile  wide 
fairway  configuration  between ' 
Nantucket  and  Ambrose  to  connect  the 
two  sections  of  the  TSS.  Another  ' 
commenter  suggested  that  no  structures, 
such  as  drilling  structures  or  platforms, 
should  be  stationed  closer  than  three 
miles  from  the  outside  boundary  of  a 
traffic  lane  in  order  to  provide  a 
sufficient  margin  of  safety  for 
navigation.  This  in  effect  would  be  a 
buffer  zone.  One  commenter  also  gave 
specific  suggestions  for  other  routing 
measures  in  the  New  York  offshore 
approaches  but  they  were  not  within  the 
geographical  scope  of  this  study. 

Facts  and  Findings 

A.  The  TSS  Off  New  York  is  the 
primary  route  used  by  ocean  going  and 
coastwise  vessels  approaching  New 
York  from  New  England  and  Europe. 
The  New  York  Eastern  Approach  TSS 
has  a  three  mile  wide  separation  zone 
and  five  mile  wide  lanes.  Mariners 
consider  it  to  be  safe  and  effective. 
Vessels  using  the  TSS  currently  travel 
westward  in  the  northen  lane,  and 
eastward  in  the  southern  lane  as 
required  by  Rule  10  of  the  International 
Rules.  It  is  believed  that  mariners 
continue  to  travel  along  a  similar  course 
when  transiting  between  the  two  TSS 
segments.  This  course  is  consistent  with 
the  path  of  the  fairway  proposed  below. 

B.  Vessels  typically  keep  to  the  most 
direct  routes  which  are  located  closest 
to  shore  and  free  of  obstructions. 
Shipping  safety  fairways  offer  a  route 
free  of  structures,  ff  these  routes  are  not 
practical,  vessels  are  not  obliged  to  use 
them  since  the  use  of  safety  fairways  is 
voluntary.  Unlike  a  TSS,  a  safety 
fairway  imposes  no  restrictions  on  the 
directions  vessels  may  follow  while 
within  the  safety  fairway.  The  AOFA 
suggested  keeping  shipping  beyond  the 
100  fathom  line.  This  would  not  be 
practicable  because  commercial 
shipping  would  consider  the  route  too 
far  offshore  and  would  not  consider  it  a 
direct  route. 
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C.  There  have  not  been  significant 
changes  in  the  number  and  type  of 
visual,  radar  or  radio  navigational  aids 
in  the  area  between  the  segments  of  the 
TSS  Off  New  York  since  the  last  study 
which  would  support  the  extension  of 
the  TSS  under  IMO  design  criteria  at 
this  time. 

D.  The  study  area  is  subject  to 
frequent  periods  of  bad  weather,  low 
visibihty.  strong  winds,  and  high  seas. 
The  Eastern  end  of  the  area  is  noted  for 
erratic  rotary  currents  of  up  to  2.5  knots. 

E.  The  present  corridor  from  Ambrose 
to  Nantucket  is  traversed  by  Rve  to  nine 
ships  every  day.  This  figure  includes 
ocean  and  coastwise  vessels  engaged  in 
trade  but  not  fishing  vessels.  There  is 
also  cross  traffic  from  Providence,  RI., 
New  London,  CT.,  and  New  Haven.  CT. 
There  is  no  indication  that  the  ciurent 
traffic  level  will  either  increase  or 
decrease. 

F.  The  U.S.  Army  Corps  of  Engineers 
(COE)  Nationwide  Permit  for  authorized 
activities  (33  CFR  330.5(a)(8))  protects 
fairways  and  TSS's  by  providing  that 
structures  may  not  be  placed  within  the 
limits  of  any  any  designated  shipping 
safety  fairway  or  TSS  under  a  general 
permit  and  by  requiring  an  individual 
permit  application  for  an  exemption 
from  this  rule  on  a  case  by  case  basis. 

G.  The  Third  Coast  Guard  District  and 
the  North  Atlantic  Division  of  the  COE 
have  been  discussing  how  best  to 
reconcile,  to  the  extent  practicable,  the 
competive  uses  of  the  area.  One 
proposal  is  to  develop  a  regional 
condition  on  the  Nationwide  Permit  to 
give  the  Third  Coast  Guard  District 
Commander  the  opportunity  for 
consultation  when  a  structure  is 
proposed  to  be  positioned  within  1000 
meters  of  a  TSS  or  a  safety  fairway.  The 
Third  Coast  Guard  District  considered 
establishing  a  fairway  wider  than  the 
New  York  TSS  to  create  a  buffer  zone 
around  the  TSS.  However,  this  approach 
was  not  recommended.  Whereas  a  wide 
fairway  around  the  TSS  Off  New  York 
lanes  would  absolutely  prohibit 
structures,  the  case  by  case  evaluation 
on  structures  within  1000  meters  would 
allow  for  flexibiUty  in  siting  structures 
near  lanes. 

H.  The  area  from  Ambrose  to 
Nantucket  is  typically  fished  by 
operators  of  vessels  using  trawling  nets 
and  fixed  gear  vessels  using  stationary 
harvesting  devices.  A  frequently  used 
type  of  fixed  fishing  gear  is  lobster  pots, 
set  in  strings  or  trawls,  which  are 
marked  by  a  vertical  staff  with  a  radar 
reflector  attached.  This  fixed  fishing 
gear  is  not  a  structure  under  the  COE 
regulations,  but  it  is  an  activity  subject 
to  a  general  permit.  Wildlife  harvesting 
devices  are  an  authorized  activity  under 


the  COE  Nationwide  Permit  for  specific 
activities  in  33  CFR  330.5(a)(4).  as  long 
as  the  activity  complies  with  the  special 
conditions  of  that  permit,  including  the 
requirement  that  the  activity  not  cau'se 
"an  unacceptable  interference  with 
navigation"  (33  CFR  330.5(b)(8)).  The 
implementation  of  the  proposed  fairway 
will  not  require  any  additional 
permitting  by  the  COE  of  fishing  gear 
nor  will  this  gear  be  baimed  from  the 
fairway  under  rules  prohibiting  offshore 
structures. 

I.  The  establishment  of  the  safety 
fairway  would  not  increase  the 
concentration  of  shipping,  danger  of 
collision,  loss  of  fishing  gear  or  loss  of 
the  fishermen's  use  of  wildlife 
harvesting  devices  such  as  lobster  traps. 
The  proposed  fairway  would  only 
formalize  the  already  traditional  route  of 
seagoing  vessels  into  New  York. 

].  The  potential  interference  with 
navigational  safety  due  to  the  conflict 
with  oil  and  gas  exploration  and 
subsequent  development  of  lease  sites 
became  apparent  with  the 
announcement  of  proposed  lease  sale 
82.  The  North  Atlantic  lease  sale  82 
scheduled  for  May  9, 1984.  was  to  have 
included  blocks  within  the  New  York 
Eastern  approach,  off  Nantucket  TSS, 
the  Boston  approach  TSS  and  the 
precautionary  area  joining  these  TSS's. 

K.  The  Minerals  Management  Service 
(MMS)  later  deleted  55%  of  lease  sale  82 
and  rescheduled  the  lease  sale  for 
September  28, 1984.  The  MMS  also 
deleted  32  affected  blocks  within  the 
Third  Coast  Guard  District  study  area  at 
the  request  of  the  Coast  Guard,  pending 
completion  of  the  present  port  access 
study  Off  New  York.  The  MMS  received 
only  one  bid  on  lease  sale  82,  which  was 
returned  unopened.  Lease  sale  82  has 
been  cancelled. 

L  The  MMS  has  postponed  leasing  in 
the  North  AUantic  until  lease  sale  96, 
scheduled  for  November  1987.  Congress 
placed  a  moratorium  on  leasing  some 
areas  of  the  North  AUantic  Outer 
Continental  Shelf  during  1985.  It  is 
anticipated  that  the  moratorium  will 
remain  in  place  for  fiscal  year  1986. 

M.  The  MMS  has  identified 
approximately  31  blocks  in  their  North 
Altantic  Planning  Area  and 
approximately  96  blocks  in  their  Mid- 
Atlantic  Planning  Area  which  could  be 
affected  by  the  safety  fairway  proposed 
as  a  result  of  this  study.  The  Coast 
Guard  will  continue  to  work  with  the 
MMS  to  determine  the  degree  of  impact, 
if  any.  on  oil  and  gas  exploration  and 
development. 

N.  After  considering  several  fairway 
configurations,  the  Third  Coast  Guard 
District  determined  that  the 
implementation  of  two  parallel  shipping 


safety  fairways  to  connect  the  lanes  of 
the  existing  ITSS  will  provide  safety  of 
navigation  along  the  traditional  route 
fi^m  Ambrose  to  Nantucket  by  ensuring 
right  of  way  for  navigation  through  the 
area  in  the  future.  The  proposed  fairway 
lanes  would  be  two  nautical  miles  wide, 
except  over  the  final  five  miles  at  each 
end  where  they  would  be  gradually 
expanded  to  connect  with  the  five 
nautical  mile  wide  lanes  of  the  existing 
TSS.  creating  a  funnel  shaped 
configuration.  The  purpose  of  the  funnel 
shaped  configuration  is  to  allow  for  a 
gradual  transition  from  the  five  mile 
wide  TSS  to  the  two  mile  wide  fairway. 
It  also  prevents  the  placing  of  a 
structure  near  the  termination  of  the 
TSS  in  accordance  with  IMO  guidelines. 

0.  Two  miles  was  chosen  as  the 
appropriate  width  for  each  lane  to  allow 
for  both  safe  navigation  and  reasonable 
access  to  the  ocean  floor.  Given  the 
amount  of  shipping  and  the  weather 
conditions  in  the  area,  a  narrower 
fairway  would  bring  vessels  and 
structures  too  close  to  one  another,  and 
increase  the  risk  of  a  vessel-structure  or 
vessel-vessel  casualty.  A  larger  fairway 
could  make  access  to  possible  oil  and 
gas  resources  more  difficult. 

P.  IMO  approved  TSS's  and 
precautionary  areas  established  after 
the  PWSA  are  contained  in  33  CFR  Part 
167.  The  existing  New  York  TSS  was 
adopted  by  IMO  prior  to  the  PWSA.  For 
consistency  among  TSS's,  the  New  York 
TSS  as  well  as  all  other  pre-PWSA 
TSS's  should  be  incorporated  into  33 
CFR  Part  167  by  rulemaking  under  the 
authority  of  the  PWSA. 

Conclusions: 

Based  on  the  above  findings,  the  Third 
Coast  Guard  District  has  reached  the 
following  conclusions: 

1.  The  existing  TSS  Off  New  York 
should  remain  as  currentiy  estabUshed. 

2.  Leasing  and  subsequent 
development  of  tracts  in  the  area 
between  the  segments  of  the  existing 
TSS  Off  New  York  would  interfere  with 
safe  access  to  and  from  the  port  of  New 
York.  Rulemaking  in  necessary  to 
establish  a  shipping  safety  fairway  for 
the  protection  of  navigation  along  the 
traditional  route  from  Ambrose  to 
Nantucket.  The  establishment  of  two 
parallel  fairways,  two  miles  wide  and 
connected  to  the  existing  TSS  Off  New 
York  would  reconcile  the  conflict 
between  the  need  for  safe  navigation 
and  offshore  drilling  activities  in  the 
approach  to  New  York. 

The  proposed  lanes  run  in  a  generally 
east-west  direction.  The  fairway 
reconunended  for  the  eastbound  traffic 
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would  be  bounded  by  a  line  connecting 
the  following  geographic  positions: 
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The  fairway  recotmnended  for  the 
westbound  traffic  would  be  bounded  by 
a  line  connecting  th  e  following 
geographic  position : 
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3.  As  part  of  the  plan  to  consolidate 
all  TSS's  under  the  authority  of  the 
PWSA.  the  TSS  Off  New  York  will  be 
incorporated  into  33  CFH  Part  167  in 
furtiier  rulemaking. 

Dated:  December  4, 1985. 

T J.  Wojnar, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation. 

[FR  Doc.  85-29478  Filed  12-12-85;  8:45  am] 
BNJJNOCOOE  4910-14-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  end  Atmospheric 
Adminirtration 

50  CFR  Part  658 

Shrimp  Fishery  of  the  Guff  of  Mexico; 
Public  Hearing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


action:  Notice  of  a  public  hearing. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  hold  a  public 
hearing  to  comment  on  tli^e  seasonal 
closure  of  the  fishery  conservation  zone 
to  shrimping  off  Texas. 
DATE:  The  hearing  will  convene  on 
Thursday,  January  16, 1986,  at  1:00  p.m., 
and  will  adjourn  at  approximately  4:00 
p.m. 

ADDRESS:  The  hearing  will  take  place  at 
the  Texas  A&M  University  Auditorium, 
Highway  44,  Corpus  Christi,  Texas. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Wajme  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881,  5401 
West  Kennedy  Boulevard,  Tampa,  FL 
33609,  telephone  813-228-2215. 

Dated:  December  9, 1985. 
Richaid  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  85-29392  Filed  12-12-85;  8:45  am] 
BILLING  CODE  3510-22-M 
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Friday,  December  13,  1965 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  niles  that  are  applicat>te  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  function  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AQRICULTURE 

Soil  Conservation  S«r^ce 

Environmental  Statements;  Beartown 
Watershed,  Mississippi 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Availability  of  a  record  of 
decision. 

summary:  A.E.  Sullivan,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L  83-566. 16  U.S.C.  1001^1008.  in 
the  State  of  Mississippi,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Beartown  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  A.E. 
Sullivan  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT 

A.E.  Sullivan,  State  Conservationist,  Soil 
Conservation  Service,  100  West  Capitol 
Street,  Suite  1321,  Jackson,  Mississippi 
39269,  telephone  601-965-5205. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  o^icials) 

Dated:  December  S,  1985. 
A.  E.  Sullivan, 
State  Conservationist. 
[FR  Doc  85-29516  Filed  lZ-12-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  Of  Management  and  Budget 
(0MB);  Bureau  of  the  Census 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Papepvork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 
Title:  1986  Census  of  East  Central 

Mississippi — Update/Leave  Operation 
Form  Number  Agency— DC-105R; 

OMB-^NA 
Type  of  Request:  New  collection 
Burden:  24,000  respondents;  400 

reporting  hours 
Needs  and  Uses:  In  order  to  improve  the 

coverage  of  households  for  the  1986 

Census  of  East  Central  Mississippi, 

the  Census  Bureau  will  verify  address 

information  as  part  of  the  update/ 

leave  operation. 
Affected  Public:  Individuals  or 

households 
Frequency:  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Timothy  Sprehe. 

395-4814. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance  Office, 
Edward  Michals,  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  December  9, 1985. 
Edward  Michals. 

Departmental  Clearance  Officer,  Information 
Management  Division,  Office  of  Information 
Resources  Management 
[FR  Doc.  85-29540  Filed  12-12-85;  8:45  am] 

BILLmO  COOE  SS10-07-H 


Agency  Forms  Under  Review  by  ttte 
Office  of  Management  and  Budget 
(OMB);  Bureau  of  Economic  Analysis 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis 
Title:  Follow-up  Schedule  of 

Expenditures  for  Property,  Plant,  and 

Equipment  of  U.S.  Direct  Investments 

Abroad 
Form  Number:  BE-133B 
Type  of  Request:  Extension  of  a 

currently  approved  collection 


Burden:  1.225  respondents;  3,675 
reporting  hours 

Needs  and  Uses:  lliis  survey  will  be 
used  to  secure  2  years  of  data  on 
property,  plant  and  equipment 
expenditures  of  majority-owned 
foreign  affiliates  of  U.S.  companies — 
projections  for  the  current  and 
following  years.  This  data  also 
supplements  the  balance  of  payments 
data  collected  on  other  forms  and 
alternates  every  6  months  with  the 
BE-133C. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Annually 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer.  Timothy  Sprehe, 
395-4814 

Agency:  Bureau  of  Economic  Analysis 

Title:  Schedule  of  Expenditures  for 
Property,  Plant,  and  Equipment  of  U.S. 
Direct  Investments  Abroad 

Form  Number  BE-133C 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Burden:  1,225  respondents;  3,675 
reporting  hours 

Needs  and  Uses:  This  survey  secures  3 
years  of  data  on  property,  plant,  and 
equipment  expenditures  of  majority- 
owned  foreign  affiliates  of  U.S. 
companies:  final  data  for  the 
preceding  year,  an  estimate  for  the 
current  year,  and  a  projection  for  the 
following.  This  data  also  supplements 
the  balance  of  payments  data 
collected  on  other  forms  and 
alternates  every  6  months  with  the 
BE-133B. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Annually 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Timothy  Sprehe, 
395-4814. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 
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Dated:  December  9, 1985. 
Edward  Mkfaala, 
Departmental  CJeararn  re  Officer. 
|FR  Doc.  85-29541  Filfi^  12-12-85: 8.-45  am] 

WUJN6  COOC  3S10-CW4I 


Agency  Forms  Und  h  Review  by  the 
Office  of  Managemfiit  and  Budget 
(OIMB) 


Forms  una  irn 
ManagemMti 


DOC  has  submitted  to  OMB  for 
clearaace  the  followling  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 


Act  (44  U.S.C  Cfaap^ 
Agency:  Office  of 
Title:  Quarterly  Rej 
Form  Number  NA 
Type  of  Request:  Rej 

previously  appro^ 
Burden:  36  respondf 

hours 
Needs  and  Uses:  Th( 

used  by  the  Secrel 


35) 
Secretary 
irt  from  Business 

[Statement  of  a 
id  collectioB 
its;  216  reporting 

report  will  be 
iry  of  Commerce  to 
obtain  early  judgiiental  readings  of 
business  conditioiis  in  key  industries. 
As  appropriate,  hq  will  transmit  this 
information  to  sen^ior  administration 
economic  adviser). 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Quarter!  r 

Respondent's  Obligs  tion:  Voluntary 

OMB  Desk  Officer  Tmiothy  Sprehe, 
395-4814 

Agency:  Minority  Bvi  siness  Development 
Agency 

Title:  Minority  Venoor  Profile  System 

Form  Number  MBDA  136 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Burden:  100  respondents;  5.000  reporting 
hours 

Needs  and  Uses:  Thjs  form  is  used  to 
collect  information  on  minority 
business  capabilities  for  referral  to 
procurement  officials  interested  in 


bidding 
nority  Hrms. 
nesses  or  other  for- 


extending  contra 

opportunities  to 
Affected  Public:  Bui 

profit  institutions  ] 
Frequency:  On  occasion 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  "Timothy  Sprehe, 

395-4814. 

Copies  of  the<aboTe  information 
collection  proposaisican  be  obtained  by 


Qearance 
als,  (202)  377-4217, 
erce.  Room  6622. 
Avenue  NW., 


calling  or  writing 
Officer.  Edward  Mii 
Department  of  Com: 
14th  and  Constituti 
Washington,  DC 

Written  comment^  and 
recommendations  fqr  the  proposed 
ioibrmation  coUectii^n  should  be  sent  to 
Timothy  Sprehe.  OMB  Desk  Officer. 
Room  3235.  New  Exi  icutive  Office 
Building.  Washingto  a.  DC  20503. 


Dated:  December  9. 1985. 
Edwatd  MiclialB, 

Departmental  Clearance  Officer,  Information 
Management  Division  Office  of  Information 
Resources.  Management. 
(FR  Doc.  85-29542  Filed  12-12-65;  8:45  am] 

aiLUNS  COOE  «S10-CW-M 


Intemationai  Trade  Administration 
[C-79i-«oe] 

Steel  Wire  Rope  From  South  Africa; 
Intention  To  Review  and  Preliminary 
Results  of  Ctianged  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Terminate 
Suspended  Countervailing  Duty 
Investigation 

AOENCv:  Intemationai  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  terminate 
suspended  coimtervailing  duty 
investigation. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act,  of  the  countervailing  duty 
case  on  steel  wire  rope  from  South 
Africa.  The  review  covers  the  period 
from  January  1. 1984.  The  petitioner  in 
this  proceeding  has  notified  the 
Department  that  it  is  no  longer 
interested  in  the  countervailing  duty 
case.  This  affirmative  statement  of  no 
interest  provides  a  reasonable  basis  for 
the  Department  to  terminate  the 
suspended  investigation.  Therefore,  we 
intend  to  terminate  the  suspended 
investigation.  The  termination  will  apply 
to  all  steel  wire  rope  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1. 1964. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to 
terminate. 
EFFECTIVE  DATE  January  1, 1964. 

FOR  FURTHER  mPORMATION  CONTACT: 

Sylvia  Chadwick  or  Philip  Ottemess. 
Office  of  Compliance,  Intemationai 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUFPLEMENTARV  INFORMATION: 

Background 

On  December  1. 1982,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 


54130)  a  notice  of  suspension  of 
countervailing  duty  investigation  on 
steel  wire  rope  from  South  Africa. 
The  petitioner,  the  Committee  of 
Domestic  Steel  Wire  Rope  and  Specialty 
Cable  Manufacturers,  informed  the 
Department  that  it  is  no  longer 
intwested  in  the  case  and  stated  its 
support  of  termination  of  the  suspended 
investigation.  Under  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  may  terminate  a  suspended 
countervailing  duty  investigation  that  is 
no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  die  Review 

Imports  covered  by  the  review  are 
shipments  of  South  African  steel  wire 
rope.  Such  merchandise  is  currently 
classifiable  under  items  642.1200, 
642.1610  and  642.1650  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  from  January  1, 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminary  determine  that  the  domestic 
interested  party's  afRrmative  statement 
of  no  interest  in  contiiniation  of  the 
countervailing  duty  case  on  steel  wire 
rope  from  South  Africa  provides  a 
reasonable  basis  for  termination  of  the 
suspended  investigation.  Therefore,  we 
tentatively  determine  to  terminate  the 
suspended  investigation  on  this  product 
effective  January  1, 1984.  The  current 
requiremeitts  of  the  agreement 
suspending  the  investigation  will 
continue  until  publication  of  the  Rnat 
results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  terminate 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/ or  a  hearing  within  five 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
termination,  including  its  analysis  of 
ieeues  raised  in  any  euch  vmtten 
comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  terminate,  and  notice 
are  in  accordance  with  section  761  (b) 
and  (c)  of  the  Tariff  Act  (19  U.S.C.  1675 
(b).  (c))  and  5§  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41. 
355.42). 
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Dated:  December  9. 19BS. 

CiibeilB.  Kaplan. 

Acting  Deputy  AMsistant  Secretary,  Import 
Administration. 

(FR  Doc  85-29S34  Filed  12-12-85;  8:45  am] 

MLLINO  COM  MW-at-M 

[CaM  No.  OEE-2-85] 

Scheele,  Werner,  et  el^  Order 
Temporarily  Denying  Export  Privileges 

In  the  matter  of:  WERNER  SCHEELE. 
Individually  and  doing  business  as  Computer 
Hardware  Vertriebs  GmbH,  a/k/a,  CHB 
GmbH,  Comserv  GmbH  and  Comserv 
Computer  Leasing  GmbH,  with  locations  at, 
427  Langenberger  Strasse,  4300  Essen  14, 
Federal  Republic  of  Germany  and  449-451 
Langenberger  Strasse,  4300  Essen  14,  Federal 
Republic  of  Germany  and  Bengt  Andersson, 
Bodalsvagen  20  XII,  Lindingo,  Sweden, 
Individually  and  doing  business  as  BEA 
Computer,  Vasagatan  15-17,  S-14  20 
Stockholm,  Sweden  and  Beacom 
International  AB,  Vasagatan  15-17.  S-111  20 
Stockhohn.  Sweden  and  VEB  Deutrans 
International,  Sassnitzgatan  2,  231  00 
Trelleborgj  Sweden,  Respondents. 

The  Office  of  Export  Enforcement 
international  Trade  Administration, 
United  States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  §  388.19  of  the  Export  Administration 
Regulations.  IS  CFR  Parts  268-3d9 
(1985).  as  amended  (50  FR  42666, 
October  21, 1985)  (the  Regulations) 
issued  pursuant  to  the  Export 
Administration  Act  of  1979,  50  U.S.C. 
app.  2401-2420  (1982),  as  amended  by 
the  Export  Administration  Amendments 
Act  of  1985.  Pub.  L.  9»-64,  99  Stat.  120 
(July  12, 1985)  (the  Act),  has  asked  the 
Deputy  Assistant  secretary  for  Export 
Enforcement  to  issue  an  order 
temporarily  denying  all  export  privileges 
to  Werner  Scheele,  individually  and 
doing  business  as  Computer  Hardware 
Vertriebs  GmbH,  a/k/a  CHB  GmbH, 
Comserv  GmbH,  and  Comserv 
Computer  Leasing  GmbH,  all  of  Essen, 
Federal  Republic  of  Germany,  Bengt 
Andersson  of  Lidingo,  Sweden, 
individually  and  doing  business  as  BEA 
Computer  and  Beacon  International  AB 
of  Stockholm,  Sweden  and  VEB 
Deutrans  International  of  Trelleborg, 
Sweeden  (hereinafter  collectively 
referred  to  as  respondents). 

The  Department  states  that  as  a 
result  of  an  ongoing  investigation,  it  has 
reason  to  believe  that  respondents  have 
(1)  conspired  and  acted  in  concert  to 
violate  the  Act  and  the  Regulations;  (2) 
indirectly  casued  the  filing  of  false  and 
misleading  information  with  the 
Department  for  the  purpose  of  effecting 
exports  from  the  United  States;  and  (3) 
reexported  U.S.-origin  equipment 
including  U.S.-origin  computers  and 


computer-related  equipment,  to 
proscribed  destinations  without 
authorization  from  the  Department  The 
Department  further  states  that  it  has 
reason  to  believe  that  respondents  are 
continuing  in  their  efforts  to  obtain  U.S.- 
origin  goods.  In  addition,  respondents 
currently  have  possession  of  a  U.S.- 
origin  computer  which  is  intended  for 
reexport  to  a  proscribed  destination 
without  authorization  from  the 
Department.  The  Department  states  that 
its  investigation  gives  it  reason  to 
beUeve  that  the  violations  imder 
investigation  were  deliberate,  covert 
and  likely  to  occur  again.  The 
Department  submits  that  a  temporary 
denial  order  naming  respondents  is 
necessary  in  order  to  prevent  an 
imminent  violation  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regtilations  in 
order  to  reduce  the  likelihood  that  they 
will  continue  to  engage  in  activities 
which  are  in  violation  of  the  Act  and  the 
Regulations. 

Based  upon  the  showing  made  by  the 
Department  I  find  that  an  order 
temporarily  denying  all  export  privileges 
to  respondents  is  necessary  in  the  public 
interest  to  prevent  an  imminent 
violation  of  the  Act  and  the  Regulations. 
This  order  is  issued  on  an  ex  parte  basis 
without  a  hearing  based  on  the 
Department's  showing  that  expedited 
action  is  required. 
Accordingly,  it  is  hereby  Ordered: 
I.  All  outstanding  validated  export 
licenses  in  which  the  respondents  or  any 
related  party  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  II.  The  respondents,  their 
successors  of  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capactiy:  (a)  as  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  license  application,  (b)  in 
preparing  or  filing  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document  (d)  in 


carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part  any  commodities  or 
technical  data  exported  form  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwardLig,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportimity  for 
comment  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  respondents  are  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibihty,  or  Other  connection  in  the 
conduct  of  export  trade  or  related 
services. 

rV.  No  person,  firm,  corporaton, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  %vithout  prior 
disclosure  to  and  specific  auUiorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  the  respondents  or  any 
related  party,  or  whereby  the 
respondents  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  Ucense,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export  reexport  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to,  or  for  the 
respondents  or  any  related  party  denied 
export  privileges;  or  (b)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  in  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States. 

V.  In  accordance  with  the  provisions 
of  i  388.19(e]  of  the  Regulations,  the 
respondents  may,  at  any  time,  appeal 
this  temporary  denial  order  by  filing 
with  the  Office  of  the  Administrative 
Law  Judges,  U.S.  Department  of 
Commerce,  Room  H-6716, 14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230,  a  full  written 
statement  in  support  of  the  appeal. 
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VI.  This  order  is  eff  active  immediately 
and  shall  remain  in  ef  ect  for  60  days. 

Vn.  In  accordance  i  nth  the  provisions 
of  §  38&19(d)  of  the  Ri  tguJations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  orde  r  by  Bling  a 
written  request  not  lal  er  Uian  20  days 
before  the  expiration  ( late.  The 
respondents  may  opp(  se  any  request  to 
renew  this  temporary  flenial  order  by 
filing  a  written  submi^ion  with  the 
Deputy  Assistant  Secretary  for  Export 
Enforcement  which  mi  ist  he  received  not 
later  than  seven  days  )efore  the 
expiration  date  of  this  order. 

A  copy  of  this  (mler  and  of  Parts  387 
and  388  of  the  Reguiat  ons  shall  be 
served  upon  the  respoi  idents. 

Dated:  Deceinl>er  9. 1995. 

Theodora  W.  Wu. 

Deputy  Assistant  Secretd^  for  Export 
Enforcement 

IFR  Doc.  85-29576  Filed  1^-12-85;  8:45  amj 
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Export  Trade  Cartifio  to  of  Review 

AQENCV:  International  Trade 
Administration,  Commerce. 

action:  Notice  of  issu<  nee  of  an  export 
trade  certificate  of  rev^  ew. 


lent  of 
I  in  export  trade 
Irrigation 
(V.I.).  Inc. 
larizes  the 

has  been 


summary:  The  Depart4i 
Commerce  has  issued 
certificate  of  review  to 
Components  Intematicpal 
(IVICI).  This  notice  s 
conduct  for  which  certification 
granted. 

FOR  FURTHER  INFORMATION  CONTACT 

lames  V.  Lacy,  Directo  •,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  p02-377-5131. 
This  is  not  a  toll-free  njimber. 

SUPPLEMENTARY  INFOR^IATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretaw  of  Commerce  to 
issue  export  trade  certficates  of  review. 
The  regulations  implerienting  Title  III 
are  found  at  15  CFR  Pa^  325  (50  FR  1804, 
January  11. 1985). 

The  Office  of  Export  JTrading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325|6{b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  ofa  certificate  in  the 
Federal  Register.  Undei^  section  305(a)  of 
the  Act  and  15  CFR  32^.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  wii  hin  30  days  of 
the  date  of  this  notice,  mng  an  action  in 
any  appropriate  distric  court  of  the 
United  States  to  set  aside  the 
determination  on  the  gi  ound  that  the 
determination  is  erronc  ous. 


JMi 


Description  of  Certified  Ctmduct 

Export  Trade 

Products 

Agricultiiral  irrigation  equipment  and 
systems,  component  parts,  and  related 
supplies,  including  input  sprinkler 
heads,  spray  sprinklers,  pressure 
regulators  and  gauges,  flowmeters,  and 
underground  mainline  fittings;  and 
including  related  electrical  components, 
valves,  gear  drives,  and  other 
components  of  center-pivot  irrigation 
systems. 

Services 

Technical  training  and  assistance; 
installation  and  repair  of  Products. 

Export-Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Goods  and 
Services) 

Market  research  and  development 
(including  market  intelligence,  sales 
generation,  communication  services  and 
other  research  activities);  project 
services  (including  project  research, 
specifications  and  standards  analysis, 
product  design,  and  ancillary  equipment 
services);  financing  (including  credit 
research  and  payment  processing 
services);  economic  analysis  and 
systems  design  for  foreign  customers; 
shipping  (including  export 
documentation,  freight  forwarding,  and 
customs  brokerage  services);  consulting 
(including  the  development,  design, 
installation,  maintenance,  and  repair  of 
agricultural  irrigation  systems);  and 
warehousing  and  display  services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members:  Seninger  Irrigation,  Inc., 
Orlando,  Florida;  Irrigation  Industries, 
Inc.,  Colorado  Springs,  Colorado; 
Marion  Miller  and  Associates,  Inc., 
Colorado  Springs,  Colorado. 

Export  Trade  Activities  and  Methods  of 
Operation 

ICIVI  may: 

(1)  Enter  into  exclusive  or  non- 
exclusive agreements  with  individual 
U.S.  suppliers  (members  and  non- 
members,  manufacturers  and 
distributors)  of  Products  and  Services  to 
act  as  an  Exporter  Intermediary, 
whereby: 


(a)  ICIVI  agrees  not  to  represent  any 
competitors  of  a  member  supplier  unless 
authorized  by  that  supplier, 

(b)  The  supplier  agrees  not  to  sell, 
directly  or  indirectly,  into  the  Export 
Markets  in  which  ICIVI  represents  the 
supplier  as  an  Export  Intermediary, 

(c)  Purchase  prices  negotiated 
between  ICIVI  and  member  suppliers 
may  be  lower  than  prices  quoted  by 
those  suppliers  to  other  customers,  and/ 
or 

(d)  ICIVI  specifies  or  limits  the  prices 
at  which  Products  and  Services  are  to  be 
sold  in  the  Export  Markets. 

(2)  Enter  into  exclusive  and  non-  v, 
exclusive  agreements  with  agents,  sales 
representatives  and  distributors,  for  the 
sales  of  Products  and  Services  in  the 
Export  Markets,  whereby: 

(a)  ICrVI  agrees  to  deal  only  with  that 
agent,  sales  representative,  or 
distributor  in  particular  Export  Markets, 

(b)  The  foreign  agent,  sales 
representative,  or  distributor  agrees  not 
to  deal  with  ICIVI's  competitors  in 
particular  Export  Markets,  and/or 

(c)  ICIVI  specifies  or  limits  the  prices 
at  which  Products  and  Services  are  to  be 
sold  in  the  Export  Markets. 

(3)  Exchange  information  among  its 
members  concerning 

(a)  General  matters  relating  to  ICIVI's 
export  business, 

(b)  Matters  concerning  the  export 
markets,  including  demand  conditions, 
prices  in  the  export  markets,  and 
transportation  costs  to  the  export 
markets, 

(c)  Policies  and  procedures  between 
ICIVI  and  its  member  suppliers 

(d)  Import  regulations  in  the  export 
markets,  and/or 

(e)  Production,  capacity,  and 
inventory  of  member  suppliers,  as  may 
be  necessary  for  ICIVI  to  determine  its 
ability  to  fulfill  export  orders. 

(4)  Report  periodically  to  its  members 

(a)  Sales  and  shipments  to  each 
export  market, 

(b)  Amounts  and  prices  of  Products 
and  Services  purchased  from  each 
member  for  export, 

(c)  Market  strategies  for  the  export 
markets,  and  /or 

(d)  Other  information  relating  to 
ICIVI's  business  in  the  export  markets. 

(5)  Establish  restrictions  on  the  sale  of 
stock  in  ICIVI,  whereby  a  shareholder 
proposing  to  sell  shares  of  the 
corporation  must  first  offer  those  shares 
to  ICIVI  and  to  ICIVI's  other  , 
shareholder(s) 

A  copy  of  each  certificate  will  be  kept 
in  the  Intemtional  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
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Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230 

Dated:  December  10, 1985. 
Jaims  V.  Lacy, 

Director.  Office  of  Export  Trading  Company 

Affiars. 

[FR  Doc.  85-29601  Filed  12-12-85:  8:45  am] 

BIUJNO  CODE  3S10-OR-II 


Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 

summary:  The  Department  of 
Commerce  has  received  timely  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  Hndings,  and  suspended 
investigations  with  November 
anniversary  dates.  In  accordance  writh 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  DATE:  December  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

William  L.  Matthews  or  Richard  W. 
Moreland.  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-5253/ 
2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  13, 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32558)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews 
during  the  anniversary  month  of  a 
proceeding.  The  Department  has 
received  timely  requests,  in  accordance 
with  §§  353.53(a)(1),  (a)(2),  (a)(3),  and 
355.10(a)(1)  of  the  Commerce 
Regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders,  findings,  and 
suspended  investigations  with 
November  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  §  §  353.S3a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders,  findings,  and 
suspended  investigations.  We  intend  to 
issue  the  final  results  of  these  reviews 
not  later  than  December  31, 1986. 


Antioumping  Duty  Proceeoing— Rrms  and 
Perioos  To  Be  Reviewed 


Bicyde  SpeedomeMn  Iratn  Japan 

Aiahi  Kaiki  Mlg.  Co..  Ltd..„ _. 

11/84-10/85 

AstfH  KeU/Nippon  SaU 

n/S4-10'BS 

Anhi  Kelu/Nonia  Tracing 

11/S4-10/8S 

Aiahi  Keikimoyal  kiduMriaa.. 

11/84-10/85 

Aaahi  Keiki/Vagami  Coip 

11/84-10/85 

Kuwahara  Ca.  Lid 

11/84-10/85 

11/84-10/86 

ChoKrw  CMonda  Iram  CanadK  CM- 

nook  Chemicala ..   04/X/84-10/31 /SS 

Carbon  alaal  «*•  rod  froni  Spake  -    . 

Nueve  Montana  Qu|ano  SA  (NMQ).„.. 

02/84-09/84 

Carbon  ataal  wira  rods  ftxxn  TrMdad/ 

Tobago:  ISCOTT  __ _...„ 

01/86-10/85 

Orydaanmg    machkMry    from    Waat 

Gentiany; 

Boaaw 

11/84-10/85 

Swx)         

11/84-10/85 

Titanwm  aponga  fcomJapan: 

IMt^i 

11/15/84-10/85 

OMka  Titankjm  .Z 

11/15/84-10/85 

Toho  Titankirr) 

11/1544-10/85 

Countervailing  IDuty  Proceeding— Period 

To  Be  Reviewed 

Oil  Country  Tubular  Gooda  koni  Arganlina... 

...     01/84-12/84 

Comprasaora  from  Smgapora ...».» 

„     01/84-12/84 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
S§  353.53a(c]  and  355.10(c)  of  the 
Conunerce  Regulations  (19  CFR 
353.53a(c),  355.10(c)). 

Dated:  December  10, 1985. 

Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary,  Import 
Administration. 

(FR  Doc.  85-29674  Filed  12-12-85:  8:45  am] 

BILUN6  CODE  3510-OS-ll 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of  Permit; 
Duke  University  Marine  Latwratory 

On  October  15, 1985,  notice  was 
published  in  the  Federal  Register  (50  FR 
41723)  that  an  application  had  been  filed 
by  the  Duke  University  Marine 
Laboratory,  Pivers  Island,  Beaufort 
North  Carolina  28516-9721,  for  a  permit 
to  take  up  to  twenty  (20)  Atlantic 
bottlenose  dolphins  (Tursiops  truncatus) 
by  harassment  for  the  purposes  of 
scientific  research. 

Notice  is  hereby  given  that  on 
December  6, 1985,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
office(s): 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 


Whitehaven  Street  NW..  Washington, 
DC:  and 

Regional  Director,  Southeast  Region, 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg,  FL 
33702. 

Dated:  December  6, 1985. 
Richard  B.  Roe. 

Director.  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

(FR  Doc.  85-29593  Filed  12-12-85: 6:45  amj 

BHJJNO  OOOC  9S10-22-II 


Gulf  of  Mexico  Fishery  Management 
Council;  Put>llc  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its  advisory 
bodies  will  convene  separate  public 
meetings  as  follows: 

Scientific  and  Statistical  Committee 
(SSC)  and  Shrimp  Advisory  Panel  (AP) 

The  Gulf  of  Mexico  Council  will 
convene  its  SSC  and  its  Shrimp  AP  at 
the  Landmark  Motor  Hotel.  2601  Severn 
Avenue,  Matairie.  LA,  to  review  the 
results  of  the  closure  of  the  fishery 
conservation  zone  (FCZ)  to  shrimping 
off  Texas  in  June/July  1985  and  options 
for  the  closure  in  1986,  as  well  as 
possible  modifications  to  the  Shrimp 
Fishery  Management  Plan  (FMP). 
Additionally,  the  SSC  will  review 
options  for  collecting  data  from  users  of 
various  fisheries.  The  SSC  public 
meeting  will  convene  January  6, 1986,  at 
1  p.m.,  recess  at  approximately  5  p.m.. 
reconvene  January  7, 1986,  at  8  a.m..  and 
adjourn  at  approximately  4  p.m.  The 
Shrimp  AP  public  meeting  will  convene 
January  8  at  8  a.m..  and  adjourn  at 
approximately  5  pjn. 

Data  Collection  AP 

The  Gulf  of  Mexico  Council  will 
convene  its  Data  Collection  AP,  January 
9,  also  at  the  Landmark  Motor  Hotel, 
fnaa  10  a.m.  to  approximately  4  p.m.,  to 
review  proposed  programs  for  collection 
of  fisheries  statistical  data. 

Gulf  of  Mexico  Fishery  Management 
Council  and  its  Committee 

The  Gulf  of  Mexico  Council  will 
convene  a  public  meeting,  January  15  at 
8:30  8.m.,  recess  at  approximately  5  p.m.. 
reconvene  January  16  at  8:30  a.m..  and 
adjourn  at  approximately  noon,  to 
review  options  for  the  closure  of  the 
FCZ  to  shrimping  off  Texas  in  June/July 
1986,  and  modifications  to  the  Shrimp 
FMP;  review  amendments  to  the  Stone 
Crab  and  Spiny  Lobster  FMPs;  review 
the  proposed  program  for  collection  of 
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fisheries  statistica  data,  and  review  the 
penalty  schedule  Ipr  violations  for 
federal  fishing  regulations.  Committee 
public  meetings  o^the  Council  will 
convene  January  1)3-14.  Council  and 
Committee  meetings  will  be  held  at  the 
Westin  Galleria  F&tel,  5060  West 
Alabama  Street.  Houston,  TX.  For 
further  informatiot,  contact  Wayne  E. 
Swingle,  Gulf  of  Mexico  Fishery 
Management  Coui)cil,  Lincoln  Center. 
Suite  881.  5401  Webt  Kennedy 
Boulevard.  Tampaj  FL  33609;  telephone: 
(813)  228-2815. 

Dated:  December  ^  1985. 
Richatd  B.  Roe, 

Director,  Office  ofFiiheries  Management, 

National  Marine  FisJ  eries  Service. 

[FR  Doc.  85-29533  Fil  ed  12-12-85;  8:45  am] 

■LUNG  CODE  36 1»-2I-II 


COMMITTEE  FOR  THE 
IMPLEMENTATIOV  OF  TEXTILE 
AGREEMENTS 


lits  for  Certain 
Products 
iredinthe 


Adjusting  Import 
Man-Made  Fiber 
Produced  or 
Repulilic  of  Koreaj 

December  9, 1985. 

The  Chairman  on  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITAJ,  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  tofthe  Commisioner  of 
Customs  to  be  effective  on  December  13, 
1985.  For  further  information  contact 
Eve  Anderson,  Int^ational  Trade 
SpeciaUst  Office  o  Textiles  and 
Apparel,  U.S.  Depa  -tment  of  Commerce 
(202)  377-4212. 

Background 

A  CITA  directive  dated  December  21, 
1984  (49  FR  50237).  tstablished  restraint 
limits  for  certain  cc  tton,  wool  and  man- 
made  fiber  textile  p  roducts,  including 
fishnets  and  polyprppylene  bags  in  parts 
of  Category  669,  pr(>duced  or 
manufactured  in  th^  Republic  of  Korea 
and  exported  during  1985.  Under  the 
terms  of  the  Bilaferfal  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreements  of 
December  1. 1982,  as  amended,  and  at 
the  request  of  the  Government  of  the 
Republic  of  Korea,  (he  limits  for 

Is^ropylene  bags  in 
1.5300)  is  being 


Category  e69pt.  (p 
T.S.U.S.A.  number 
increased  from  3,6 
3,869,461  pounds  b; 
swing.  The  limit  fo 
(only  fishnets  in  T. 


M88  pounds  to 
I  the  application  of 
[Category  669pt. 
{.U.S.A.  numbers 


355.4520  and  355.45$0)  is  being  reduced 
from  658.817  poundl  to  466,544  pounds 
to  account  for  the  sWing  applied  to  the 
other  part  of  Categ<  ry  669. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Lavin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
December  9, 1985. 

Commissioner  of  Customs,  Department  of  the 
Treasury,  Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21, 1984.  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Korea  and  exported  during  1985. 

Effective  on  December  13, 1985,  the 
directive  of  December  21. 1984  is  hereby 
further  amended  to  adjust  the  restraint  limits 
established  for  the  following  categories 
according  to  the  terms  of  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  1, 1983,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea:  ' 


Category 

Adjusted 
12-iT>ontti 

(pounds) 

869pt« ._ 

66gpt> _ „ 

406.544 
3.869,461 

'  The  Nmits  have  no«  bean  adjusted  (o  reflect  any  impona 
axponed  after  December  31.  1964. 

'  In  Category  669.  onty  T.S.U.S.A.  numbers  355.4520  and 
355.4530. 

» In  Category  668.  only  T.&U.SX  number  385.5300 

Ttie  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-29535  Filed  1^-12-85;  8:45  am] 

BILUNOCOOC  3S10-OR-M 


'  The  Bilateral  agreement,  as  amended,  provides, 
among  other  things,  that:  (1)  during  any  agreement 
year  specific  limits  or  sublimits  may  be  exceeded  by 
certain  designated  percentages,  provided  a 
corresponding  reduction  in  equivalent  square  yards 
is  made  in  one  or  more  other  specific  limits:  (2) 
under  specified  conditions  specific  limits  and 
sublimits  may  be  adjusted  for  carryforward  not  to 
exceed  10  percent;  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the  implementation  of 
the  agreement. 


Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Hber 
Textile  Products  Produced  or 
Manufactured  in  Macau  Effective  on 
January  1, 1986 

December  10, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1. 
1986.  For  further  information  contact 
Nathaniel  Cohen,  Trade  Reference 
Assistant,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  29. 1983  and  January  9. 1984 
between  the  Governments  of  the  United 
States  and  Macau  establishes  an 
aggregate  limit  and  within  the  aggregate, 
group  limits  for  Categories  300-369 
(except  Categories  355  and  356),  600-669 
(except  655  and  656),  and  400-469 
(except  455).  Within  those  overall  limits 
are  individual  limits  for  Categories  331, 
333/334/335,  336,  337,  338.  339,  340,  341, 
342,  345,  347/348,  350,  351,  359,  438,  442, 
445/446,  631,  633/634/635,  638/639,  640, 
641,  645/646,  647/648,  and  649,  for  the 
agreement  year  which  begins  on  January 
1, 1986,  and  extends  through  December 
31,1986. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in- the  implementation  of 
certain  of  itsi)rovisions. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textiles  Agreements. 
December  10, 1985. 

Commissioner  of  Customs,  Department  of  the 
Treasury,  Washington,  D.C.  20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
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Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  28, 1983  and  January 
0, 1984.  between  the  Governments  of  the 
United  States  and  Macau;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1986,  entry  in  the  United  States  for 
consumption  and  with^wal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Macau  and  exported  during 
the  twelve-month  period  which  begins  of 
January  1, 1986  and  extends  throu^ 
December  31, 1986  in  excess  of  the  indicated 
restraint  limits: 


Cttsgoiy 

12-nw  rMlrainI  bnN 

•300-369.400-469 

and  600-669 
'  300-369  and  600- 

669. 

>  400-468 ^_. 

331.- 

333/334/335. 

336  _.     I 

65,399.274  aquara  yard*  aquivalent 

63.241.208  aquare  yards  equivalenL 

1,593,328  square  yards  equivalent. 
200.000  doxan  pairs. 

than  64,741  dozen  sttall  be  in  Cat- 
ngray  333/335. 
15453  dozaa 

*"                                               M 

26000  dozen. 

336 . ._ 

165  090  dozen 

333 

702.457  dozen 

340 

341  _.._      . 

348 ._ 

345 

158^57  dozen. 
102.073  dozen. 
39,326  dozen. 
19,022  dozen. 

347/348 

350 

351 : 

359 

438 _ 

376,941  dozea 
13,725  dozen. 
13,462  dozen. 
152,174  dozen. 
6  667  dozen 

442 . 

445/446 

631 

633/634/635 

638/639 

640 

641 _ 

645/646,. 

647/648 

649 

5.556  dozen. 

72.092  dozen. 

200.000  dozen  pairs. 

263,942  dozen. 

13.563.283  square  yards  equivalent 

57,323  dozen. 

94,880  dozen. 

142,744  dozen. 

287,961  dozen. 

145,833  dozea 

■  Not  including  Categones  355,  356,  455,  655  and  656. 
'  Not  including  Categones  355,  356.  655  and  656. 
'  Not  induing  Categones  455. 

In  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Categories  300-330,  332,  336.  352-354, 
360-369.  600-630,  632,  636,  637,  642-644.  and 
649-669,  produced  or  manufactured  in  Macau, 
which  have  been  exported  to  the  United 
States  on  and  after  January  1, 1985  and 
extending  through  December  31, 1985,  shall, 
to  the  extent  of  any  unfilled  balances,  be 
charged  against  the  levels  of  restraint 
established  for  such  goods  during  the  twelve- 
month period  which  began  on  January  1, 1985 
and  extends  through  December  31, 1985.  In 
the  event  the  levels  of  restraint  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  letter.  Textile 
product  in  the  excepted  categories,  which 
have  been  exported  before  January  1, 1985, 
shall  not  be  subject  to  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 


December  29. 1983  and  January  9, 1984,  which 
provide,  in  part  that>  (1)  Within  the  aggregate 
and  applicable  group  limits,  specific  limits 
may  be  exceeded  by  designated  percentages; 
(2)  these  same  limits  may  be  increased  for 
carryover  and  carry-forward  and  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems 
arising  in  the  implementation  of  the 
agreement.  Any  appropriate  adjustments 
under  the  provisions  of  the  bilateral 
agreement,  referred  to  above,  tvill  be  made  to 
you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175],  May  3, 1983  (48  FR  19924),  December 
14, 1983,  (48  FR  55607],  December  3a  1963  (48 
FR  57584,  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622],  July  16, 1984  (49  FR  28754], 
November  9, 1984  (49  FR  44782],  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
tariff  schedules  of  the  United  States 
annotated  (1985). 

In  carying  out  the  above  directions,  the 
Commission  of  Customs  should  construe 
entry  into  the  United  States  for  dbnsmnption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  IHierto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  writhin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  S33(a)(l]. 
Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-29536  Filed  12-12-85:  8:45  am] 

BU.LING  CODE  SSIO-OR-H      ' 


Adjusting  the  Import  Limit  for  Certain 
Cotton  and  Man-Made  Fiber  Apparel 
Products  From  the  Democratic 
Socialist  Republic  of  Sri  Lanka 

December  9, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E,0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  13. 
1985.  For  further  information  contact 
Nathaniel  Cohen.  Trade  Reference 
Assistant,  Offlce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

A  CITA  directive  dated  May  24. 1985 
(50  FR  21923)  established  limits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Categories  340 
(men's  and  boys'  woven  cotton  shirts). 
634  (men's  and  boys'  other  coats  of  man- 
made  nbers)  and  635  (women's,  girls' 


and  infants'  coats  of  man-made  fibers), 
produced  or  manufactured  in  Sri  Lanka 
and  exported  during  the  agreement  year 
which  began  on  June  1, 1985  and 
extends  through  May  31. 1986.  At  the 
request  of  the  Government  of  the 
Democratic  Socialist  Republic  of  Sri 
Lanka,  carryforward  and  swing  are 
being  applied  to  the  restraint  limit  for 
Category  340,  increasing  it  from  495.268 
dozen  to  554,700  dozen  for  the  current 
agreement  year.  The  limit  for  Category 
340  during  the  agreement  year  beginning 
on  June  1, 1986  will  be  reduced  to 
accoimt  for  carryforward  used  in  the 
cuirent  agreement  year.  The  limits  for 
Categories  634  and  635  are  being 
reduced  to  103,726  dozen  and  176.760 
dozen,  respectively,  to  account  for  the 
amount  of  swing  applied  to  Category 
340.  as  provided  in  the  agreement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
annotated  (1985). 
Ronald  L  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textiles  Agreements. 

December  9, 1985. 

Commissioner  of  Customs,  Department  of  the 
Treasury,  Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  May  24, 1985,  from  the  Chairman 
of  the  Committee  for  Implementation  of 
Textile  Agreements,  concerning  imports  into 
the  United  States  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  agreement  period  which  began  on 
June  1,1985.' 

Effective  on  December  13, 1985,  paragraph 
1  of  the  directive  of  May  24, 1985,  as 
amended,  is  hereby  further  amended  to 
1  include  the  following  adjusted  restraint  limits 
for  Categories  340,  634,  and  635: 

'      ■  The  agreetnent  provides,  in  part,  that:  (1) 
SpeciHc  limits  and  sublimits  may  l>e  exceeded 
'during  the  agreement  year  by  designated 
percentages  of  the  square  yards  equivalent  lotaL 
provided  the  amount  of  the  increase  is  compensated 
for  by  a  decrease  in  equivalent  square  yards  in  one 
or  more  other  specific  limits;  (2)  specific  limits  may 
he  increased  for  carryover  or  carryforward:  and  (3) 
administrative  adjustments  or  arrangements  may  l>e 
made  to  resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 


JMI 
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Adjusted 

12-fnonm 

Hmt ' 

(dozen) 
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554  700 

KU 

103  726 

635 _.       .   . 

176,760 

■  The  iMMin  imas  hsM  w  I  been  MHuoted  10  feOect  wiy 
•nports  eaported  elter  May  31,  1985. 

The  Committee  for  tqe  Implementation  of 
Textile  Agreements  haf  determined  that  this 
action  falls  within  the  I  oreign  affairs 
exception  to  the  nilemi  king  provisions  of  5 
use.  553(a)(1). 

Sincerely, 

Ronald  I.  Levin. 


Acting  Chairman.  Comhnittee  fi 
Implementation  of  Texi  ties 
|FR  Doc.  85-29537  Filei 
nUJNG  COOC  lS10-0*Mt 


Adjusting  ttie  Impor  I 
for  ttte  Certain  Cott^ 
Textile  Products 
Manufactured  in  tlte 


Pniducedi 
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December  10, 1985. 

The  Chairman  of 
the  Implementation 
Agreements  (CITA), 
contained  in  E.O.  llflSl 
as  amended,  has  issijed 
published  below  to 
Customs  to  be  effective 
1985.  For  further  info  mation 
Eve  Anderson,  International 
Specialist,  Office  of 
Apparel,  U.S.  Department 
(202)  377-4212. 

Baclcground 
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Restraint  Limits 
and  Wool 
or 
Reput>iic  of  Korea 


Committee  for 
Textile 
mder  the  authority 
of  March  3, 1972, 
the  directive 
Commissioner  of 
on  December  13, 
contact 
Trade 
extiles  and 

of  Commerce, 


nvestigation,  the 
I  nited  States  and 


M300,  and 

ounds  and  for 
tool  in  Category 
I.  number  702.7500 


the  Republic  of  Korei  have  exchanged 
letters  further  amend  ng  their  Bilateral 
Cotton.  Wool  and  Mi  n-Made  Fiber 
Textile  Agreement  of  December  1, 1982, 
as  amended,  to  increi  ise  the  speciHc 
limits  for  cotton  vesti  in  Category  359pt. 
(Only  T.S.U.S.A.  numbers  381.0258, 
381.0554.  381.3949.  38^5800,  381.5920, 
384.0648,  384.0652, 
384.4420)  to  1,491,717  j 
woven  headwear  of ' 
459pt.  (only  T.S.U.S.. 
and  702.8000)  to  182.2IB7  pounds, 
produced  or  manufaciured  in  Korea  and 
exported  during  1984.1  As  a  result  of  this 
amendment,  the  1985  ^imits  will  also 
increase  for  these  part  categories  to 
1,529.010  pounds  (Cattgory  359pt.)  and 
184,090  pounds  (Category  459pt.)  for 
goods  exported  during  that  twelve- 
month period. 

SUPPICMCNTAIIV  INFO  UMAT10N:  On 

February  1, 1985,  a  le^er  was  published 
in  the  Federal  Register  (50  FR  4720)  from 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 


which  directed  the  Commissioner  of 
Customs  to  prohibit  entry  of  certain 
cotton  and  wool  textile  products  in  parts 
of  Categories  359  and  459,  produced  or 
manufactured  in  Korea  and  exported  to 
the  United  States  during  the  twelve- 
month period  which  began  on  January  1. 
1985  and  extends  through  December  31. 
1985  in  excess  of  specified  limits.  The 
letter  to  the  Commissioner  of  Customs 
which  follows  this  notice  adjusts  the 
limits  for  the  parts  of  these  categories. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 
Ronald  I.  L«vin, 

A  cling  Chairman,  Committee  for  the 
Implementation  of  Textiles  Agreements. 

Committea  for  the  Implementatioo  of  Taxti]« 
Agreements 

December  10, 1985. 

Commisioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  D.C.  20229, 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
January  29. 1985  which  directed  you  to 
prohibit  entry  of  certain  cotton  and  wool 
textile  products,  produced  or  manufactured  in 
Korea  and  exported  diuing  1985  in  excess  of 
specified  limits. 

Effective  on  December  13. 1985,  the 
directive  of  January  29, 1985  is  hereby 
amended  to  adjust  the  restraint  limits 
established  for  cotton  and  wool  textile 
products  in  parts  of  Categories  359  and  459  to 
the  following: 


Category 

restraml  limil  * 

359  pt«      ......: 

459  pt'  .    . 

1  J29.010  poundt. 
184,090  poundr 

■  Ttie  lifnils  riave  not  been  adiusted  to  reflect  eny  inipa>ts 
exponed  attec  Decembef  31.  1984. 

Mn  Category  359  ooty  T.S  U  S.A.  numbera  381.085S, 
3810554.  3813949.  3815800,  381.5920,  384.0648, 
384  0652.  384  4300.  and  384.4420. 

'  In  Cetegory  459  only  T.S.U.S.A.  numbeta  702.7500  and 
702.8000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (a)(1). 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-29638  Filed  12-12-«5;  8:45  amj 
MLLNM  CODE  3Sie-l)fl-« 


COMMITTEE  FOR  THE  PURCHASE 
FROM  THE  BUND  AND  OTHER 
SEVERLY  HANDICAPPED 

Procurement  List  1986;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  and  deletions  from 
procurement  list. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1986 
conmiodities  and  services  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

EFFECTIVE  DATE:  December  13, 1985. 

ADDRESS:  Committee  for  Ihirchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On  July 

5,  July  19,  July  24,  August  30,  September 
13,  and  October  22, 1985,  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (50  FR  27650,  50  FR  29468,  50  FR 
30219,  50  FR  35287,  50  FR  37396  and  50 
FR  42751)  of  proposed  additions  to  and 
deletions  from  Procurement  List  1986, 
October  15, 1985  (50  FR  41809). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  staL  77  and  41 
CFR  51-2.5. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  confractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
commodities  and  services  procured  by 
the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1986: 

Commodities 

Cloth,  Abrasive 
5350-00-187-6275 
5350-00-187-6272 
5350-00-187-6270 
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5350-00-187-6260 

5350-00-187-6268 

5350-00-187-6286 

535O-0O-187-«285 

5350-00-187-6284 

5350-00-187-6283 

5350-00-187-6281 

5350-00-187-6280 

5350-00-187-6297 

5350-00-187-6296 

5350-00-187-6295 

5350-00-187-6293 

5350-00-187-6291 

5350-00-187-6290 

5350-00-187-6289 

5350-00-187-6294 

5350-00-187-7986 

5350-00-192-9325 

5350-00-187-6292 

5350-00-274-6209 

5350-00-229-3097 

5350-00-229-3094 

5350-00-229-3095 

5350-00-229-3080 

5350-00-229-3081 

5350-00-229-3092 

5350-00-229-3088 

5350-00-229-3085 
Brush.  Plater's  Hand 

7920-00-267-1215 

7920-00-267-1213 
Brush,  Wire.  Scratch 

7920-00-269-1259 

7920-00-255-5135 

7920-00-269-0933 

Services 

Commissary  Shelf  Stocking  and  Custodial 

Scott  Air  Force  Base,  Illinois 
Janitorial/Custodial . 
Juliette  Gordon  Low  Federal  Buildings: 
Building  A — 120  Bernard  Street, 
Building  B— 124  Bernard  Street, 
Building  C — 100  W.  Oglethorpe  Avenue. 
Savannah,  Georgia 
lanitorial/Custodial 
Building  2076  (Second  Floor)  and  Building 
2043  (Second  Floor.  Marine  Corps 
Development  and  Education  Command. 
Quantico,  Virginia 

Deletions 

After  consideration  of  the  relevant 
matters  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  not  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c,  85 
Stat.  77  and  41  CFR  51-2.6. 

Accordingly,  the  following  commodity 
and  services  are  hereby  deleted  from 
Procurement  List  1986: 

Commodity 

Pallet,  Warehouse 
3990-00-NSH-OOl  (Requirements  for  Army 
and  Air  Force  Exchange  Service, 
Oakland  Army  Base,  California  only) 

Services 

fanitorial/Custodial. 

U.S.  Army  Reserve  Center,  Memorial 

Parkway,  Huntsville,  Alabama 
Janitorial/Custodial 


Jack  Brooks  Federal  Building.  U.S.  Post 
Office-Courthouse.  Willow  and 
Broadway  Stfeets.  Beaumont,  Texas 

C.W.  Fletcher, 

Executive  Director. 

[FR  Doc.  85-29581  Filed  12-12-85: 8:45  am] 
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Procurement  List  1986;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1986  commodities  and  military  resale 
commodity  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 
COMMENTS  MUST  BE  RECEn^ED  ON  OR 

before:  January  15.  ig8& 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145.  * 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77  and  41  CFR  51-2.8. 
Its  purpose  is  to  provide  interested 
persons  a  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities,  military  resale 
commodity  and  services  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities,  military  resale  commodity 
and  services  to  Procurement  List  1986, 
October  15, 1985  (50  F.R.  41809): 

Commodities 

Gown,  Operating  Surgical 

6532-01-058-2518 

6532-01-058-2522 

6532-01-058-2524 

6532-01-058-2521 

6532-01-058-2525 
Table.  Coffee 

7105-00-139-7573 

7105-00-139-7601 
Table,  End 

7105-00-139-7598 
Table,  Lamp 

7105-00-139-7600 
Briefcase,  Duck,  Nylon 


8460-01-193-0769 
Military  Resale  Item  No.  and  Name 
No.  204  Cleaner,  Tobacco,  Pipe 

Services 

Commissary  Shelf  Stocking 

1.  Naval  Station.  San  Diego.  California 

2.  Naval  Air  Station-Miramar.  San  Diego. 
California 

3.  Naval  Air  Station,  North  Island,  San 
Diego,  California 

4.  Naval  Training  Center,  San  Diego. 
California 

Commissary  Shelf  Stocking  and  Custodial 

Fort  Eustis,  Virginia 
CW.  Fletcher. 
Executive  Director 
(FR  Doc.  85-29582  Filed  12-12-85:  8:45  am) 

BHJJNO  CODE  M20-3S-H 


COPYRIGHTS  ROYALTY  TRIBUNAL 

[Docket  No*.  CRT  80-4,  Sl-I.  ST-I, 
and  83-1] 

Partial  Distribution  of  1979-1981  Cabia 
Royalty  Faas 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  W.  Ray,  Chairman,  Copyright 
Royalty  Tribunal.  1111  20th  Street,  NW. 
Suite  450,  Washington.  DC  20036,  (202) 
653-5175. 

On  November  12, 1985,  the  Tribunal 
published  an  order  granting  final 
distribuiton  of  1979-1982  cable  royalty 
fees  for  December  13, 1985  "unless  any 
timely  petition  is  filed  with  the  Supreme 
Court."  50  FR  46691  (1985).  On 
November  17,  the  Christian 
Broadcasting  Network,  Inc.  filed  a 
petition  for  writ  of  certiorari  with  the 
Supreme  Court  to  review  the  decision  on 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  denying  their 
appeal  of  the  1979, 1980  and  1982  cable 
royalty  final  determinations. 
Accordingly,  the  Tribunal  is  rescinding 
its  order  for  final  distribution  of  the 
1979-1982  cable  royalty  fees,  and  is 
ordering,  in  its  stead,  a  partial 
distribution  of  the  1979-1981  cable 
royalty  fees  on  December  19, 1985, 
which  we  believe  will  allow  the 
Tribunal  to  retain  sufficient  fxmds  to 
resolve  any  controversy  that  still 
remains.  The  Tribunal  is  not  ordering 
any  partial  distribution  of  the  1982  fund, 
based  on  its  finding  that  the  fund  which 
remains  is  approximately  equal  to  the 
highest  amount  which  the  Devotional 
Claimants  have  claimed  for  1982.  The 
Tribunal  agrees  with  past  pleadings  that 
percentage  claims  do  not  necessarily 
determine  the  amounts  which  are  in 
controversy,  because  of  the  potential  for 
greatly  exaggerated  claims  frustrating 
proper  partial  distributions,  but  in  its 
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discretion,  the  Trib 
here  to  withhold  th 
Devotional  claiman 
The  distribution 
follows: 

inal  has  determined 
!  highest  amount  the 
ts  have  claimed, 
chedule  is  as 
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0  25OO    0  002075 

Tntri 

100.UUUU 

Dated:  December  9. 
Edward  W.  Ray, 

Chairman. 

[FR  Doc.  85-29531  File 

985. 

1 12-12-85:  8:45  amj 

DEPARTMENT  OF  I  [NERGY 

Advanced  Technology  Laboratories; 
Intent  To  Grant  Ex^hisive  Patent 
License 


Notice  is  hereby 
grant  to  Advanced 
Laboratories  of  Botl^ll 
exclusive  license  to 
United  States  the 
U.S.  Patent  No.  4,08( 
"Ultrasonic  Techniq  i 
Characterizing  Skin 
is  owned  by  the  Uni  ed 
America,  as  represei  ited 
Department  of  Enerj  y 

The  proposed  licet 
exclusive,  subject  to 


g^ven  of  an  intent  to 
echnology 

,  Washington,  an 
}ractice  in  the 
indention  described  in 
1.960.  entitled 
e  for 

3um8."  The  patent 
States  of 
by  the 
(DOE), 
icetise  will  be 

a  Ucense  and  other 


rights  retained  by  the  U.S.  Government. 
DOE  intends  to  grant  the  Ucense.  upon  a 
Hnal  determination  in  accordance  with 
35  U.S.C.  209(c],  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy,  Washington.  D.C  20585. 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c],  that 
the  license  grant  is  in  the  public  interest. 

Issued  in  Washington,  D.C,  on  December  6, 

1985. 

|.  Michael  Fairell. 

General  Counsel.  * 

[FR  Doc.  85-29608  Filed  lZ-12-85;  8:45  am] 

^LUNG  COOe  6450-01-M 


Numar  Corp^  Intent  To  Grant 
Exclusive  Patent  License 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Numar  Corporation,  of  Malvern, 
Pennsylvania,  an  exclusive  license  to 
practice  in  the  United  States  the 
invention  described  in  U.S.  Patent  No. 
4,350.955,  entitled  "Magnetic  Resonance 
Apparatus."  The  patent  is  owned  by  the 
United  States  of  America,  as 
represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government. 
DOE  intends  to  grant  the  license,  upon  a 
final  determination  in  accordance  with 
35  U.S.C.  §  209(c),  unless  within  60  days 
of  this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy,  Washington,  DC  20585,  receives 
in  writing  any  of  the  following,  together 
with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license:  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 


the  invention  to  practical  application 
expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  the  public  interest. 

Issued  in  Washington,  DC,  on  December  6, 
1985. 

J.  Michael  Fairell. 

General  Counsel. 

[FR  Doc.  85-29607  Filed  12-12-66;  8:45  am] 

BHXAta  CODE  64SO-01-M 


Energy  Information  Administration 

Inventory  of  Current  DOE  Reporting 
and  Record-Keeping  Requirements 

agency:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  inventory  of  current 
Department  of  Energy  information 
collections,  including  reporting  and 
record-keeping  requirement. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents,  and  other  interested 
parties,  of  an  inventory  of  current 
energy  information  collections 
(including  reporting  and  record-keeping 
requirements)  which  are  cleared  through 
the  Office  of  Management  and  Budget 
(OMB).  Management  and  procurement 
collections  are  the  responsibility  of 
DOE's  Office  of  Management  and 
Administration  and  are  not  included  in 
these  notices. 

The  listing  that  follows  this  notice 
includes  energy  information  collections 
that  have  OMB  approval,  as  of  October 
1, 1985.  Part  I  lists  the  information 
collections  utilizing  structured  forms,  the 
current  DOE  control  or  form  number,  the 
title  of  the  requirement,  and  the  OMB 
control  number  and  approval  expiration 
date.  Part  II  lists  those  information 
collections  (including  record-keeping  or 
reporting  requirements)  not  utilizing 
structured  forms  and  the  appropriate 
Code  of  Federal  Regulations  citations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Beattie,  Energy  Information 
Administration,  Mail  Stop  1H-G23, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  252-2313. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms  can 
be  obtained  by  contacting  the  National 
Energy  Information  Center.  EI-22, 


BEST  COPY  AVAILABLE 
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Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585,  (202) 
252-8800. 

SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  keep  respondents,  users,  and 
other  interested  parties  informed 
concerning  the  status  of  these 


information  collections,  which  are 
subject  to  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  the  Energy 
Information  Administration  will  publish 
a  Notice  of  Change  to  the  Inventory  in 


the  Federal  Register  on  a  quarterly  basis 
throughout  the  current  fiscal  year. 

Issued  in  Washington,  DC,  December  9. 
1985. 
Dr.  H.  A.  MMkUia, 

Administrator,  Energy  Information 
Administration. 


Part  I.— DOE  Active  Information  Collections 

ruittzing  structuTBd  fonns) 


OOENo. 


TNI* 


OonVol  no. 


/^kjMiAM  !■■  lilii  ■  iiMi  I  ■    MfKA^  M,  -  ,  -  ,  III    I      ■ 


NWPA-«30R-<3 
RW-859 


Standard  Contract  tor  OispoMi  ol  Spent  Nudaar  Fual  wd/or  High  Laval 

Advica. 
Nudear  Fuel  Data..... _ „ _ _ 


RadtoaetlMa  Waste— Ouwtaily  Raport-Standwd  Ramtttwio* 


19010260 
19010287 


04/30/86 
It/30/87 


CooMfVRiofi  WW  Rwwwsbto  Ensfpy 


CE-189C 
CE-189P 
CE-1B9S 


IrKlustnal  Energy  Conservabon  Program  for  Energy  Efficiency  Improvement  and  Recovered 
Industrial  Energy  Conservation  Program  tor  Energy  Efficiency  Improvement  and  Recovered 
Industrial  Energy  Conawvation  Program  tor  Energy  Efficiency  Improvement  and  Raoovered 


\JtmttBaOn    COrpOrSM 
UvkzitoOfv^'tant  HcpotHnQ 
MlariaH  Umizaian— Spcnaor  Hapcrtng  Ponii.. 


19040044 
19040044 
19040044 


04/30/88 
04/30/88 
04/30/88 


r  II  ■  ■  11  ^  I II  ^    *  *    *  .  ...  .. 

tcwKjoac  naguBiOry  Aonimaifaiion 


ERA-166 

ERA-424D 

EflA-781R 


PuMc  Utility  Regulatory  Poicies  fitA  (PURP/K)  Annual  Report  on  Elecbic  and  Gaa  UtWtiaa.. 

Tertiary  Protect  Annual  Prepaid  Expenses  Report  Form 

Annual  Report  o<  International  Electrical  Export/Import  Data. 


19030080 
19030069 

19030080 


08/30/88 
03/31/87 
06/31/88 


Enafgy  Inlonnrtloii  AdtwWalraBo 


EIA-1 
BA-3 
BA-4 

EIA-5 

EI>k-5A 

EIA-6 

EIA-7A 

EI>V-7A<SUPPt 

EIA-1 4 

EIA-20 

EIA-23 

EIA-23P 

EIA-Ze 

EIA-64A 

EIA-97 

EIA-t01 

EIA-141 

ElA-176 

EIA-182 

EIA-1 91 

EIA-213 

EIA-254 

EIA-412 

EIA-429 

EIA-457A 

EIA.-457B 

E1A-457C 

EIA-457D 

EIA-4S7E 

EIA-4S7F 

EIA-4S7G 

EIA-457H 

EIA-627 

EIA-714 

EIA-739 

EIA-758A 

EIA-758B 

EIA-7S9 

EIA-782A 

EIA-782B 

EIA-782C 

EIA-788 

EIA-800 

EIA-801 

EtA-802 

EIA-803 

EIA-804 

EIA-80e 

EIA-810 

EIA-811 

EIA-812 

EIA-813 

EIA-814 

EIA-ei7 

EIA-ai8 

EIA-820 

EIA-821 


WeeMy  Coal  Monitoring  Report— General  Industrie*  (Standby  Ferm).. 

Quarterly  Coal  Consumption  Rapon — Manufaclunrtg  Plant* 

Weakly  Coal  Montonng  Report— Coke  Plants  (Slandt>y  Fom^ 

Coke  Plant  Report— Ouwtaity _ 

Coke  Plant  Report— AruHial  Supplement ! „ 

Coal  DistritKition  Report ; 

Coal  Production  Report 


Coal  Production  Report  (Supplement)  - 
Refiners'  Monthly  Cost  Report— 


Weekly  Coai  Monrtormg  Report  o«  Coal-Buraiag  Etodric  UtWiaa  (Standby  Form) 

Annual  Survey  of  Domestic  CM  and  Gas  Reserve*.. 

Oil  and  Gas  Well  Operator  List  Update  Report 

Financial  Reporting  System.. 


Annual  Report  of  the  Origin  of  Natural  (aas  LiquidaProducllon- 

Boiler  Order  Report _ „ 

Monthly  Electric  Bill  Data . 


National  Survey  of  Fuel  Purchaaea  lor  Vehidea— Purchase  Log  and  Supplemantaiy  Quaslionnaira.- 

Aruiuai  Reprot  of  Natural  Gas  and  Supplemental  Gas  Supply  and  DIsposilion «_ 

Domestic  Crude  Oil  First  Purctwse  Report „ 

Underground  Natural  Gas  Storage  Report _ 

Typical  Nel  Monthly  Bills „ 

Semiannual  Progress  Report  on  Status  of  Reactor  Construction „ 

Annual  Report  of  Putilic  Electric  Utilities- _„._ 

Nalkxial  Survey  ol  Fuel  Purchases  For  Vetudes— Background  Questionnaira 

Resklendial  Energy  Consumption  Survey— Housing  Unit  ftacord 

Rasidendial  Energy  Consumption  Survey— HousehoW  Queslionnair* 

Residendial  Energy  Consumption  Survey— Rental  Agents.. 


Resklendial  Energy  Consumptkyi  Survey— Quarterly  Sunray  of  Fuel  01  HousahoMs. 

Residendial  Energy  Consumption  Survey — Electric  Utilities _.. 

Resklendial  Energy  Ckxisumption  Survey— Natural  Gas  "iipfiliari 

Resklendial  Energy  Consumptkxi  Survey— Fuel  Oil  Suppker  Form . 


Resklendial  Energy  Consumplnn  Survey— Lkyjafied  Petroleum  Gas  SuppHan . 

Annual  Quantity  and  Value  of  Natural  Gas  Report 

Annual  Electric  Power  System  Report 

Crude  Watch  Weekly  Telephone  Report 

National  Gas  Well  Producer /Purcfiaser  Contrad  Report- 
Natural  Gas  Purchaser  Contract  Report... 

Monthly  Power  Plant  Report _ 

Monthly  Petroleum  Product  Sales  Report .. 


Rese«er/ Retailer's  Monthly  Petroleom  Product  Sales  Report 

Monthly  Report  of  Petroleum  Products  SoM  nto  States  for  Coraumplion.. 

ftonreskJerrtial  BuikJing  Energy  Coneunvtton  Surv«y...„ _. 

Weekly  Refinery  Report 

Weekly  Bulk  Terminal  Report 

WeeMy  Product  Pipeline  Report __, 

Weekly  CnxJe  ai  Stocl(S  Report „.. 

Weekly  Imports  Report 

Weekly  Cnjde  Watch  Report 

Monthly  Refinery  Report 

Morthly  Bulk  Terminal  Report 

Monthly  Product  Pipeline  Report. :. 

Monthly  Crude  OH  Report- 
Monttily  Imports  Report .. 


Montfily  Tanker  and  Barge  Movement  Report 

Intamatonal  Energy  Agency  lmports/Slocks-at-S*a  Report- 
Annual  Refirtery  Report _ __ 

Annial  Fuel  Oil  and  Kerosene  Sales  Report _ 


190S0112 
19050115 
190S0113 
19050003 
19050013 
19050005 
19050004 
19050150 
19050125 
19050114 
19050057 
19050057 
19050149 
19050057 
19050123 
19050129 
19050068 
19050147 
19050143 
19050026 
19050045 
19050160 
19050136 
19050066 
19050092 
190S0092 
19050092 
19050092 
19050092 
19OS00S2 
19050002 
19050002 
19050122 
19050161 
19050132 
19050164 
19050164 
19050130 
190S0141 
19050139 
19050140 
19050145 
19050068 
19050070 
19050071 
19050073 
19050072 
19050132 
19050027 
19050028 
19050029 
19050030 
19050151 
19050019 
190S0067 
19050087 
19050018 


02/28/86 
02/28/86 
02/28/86 
02/28/86 
02/28/86 
02/28/88 
02/28/86 
02/28/86 
01/31/87 
02/28/86 
12/31/85 
12/31/85 
12/31/86 
12/31/85 
02/28/86 
12/31/86 
08/31/86 
09/30/87 
12/31/86 
09/30/87 
12/31/86 
12/31/87 
12/31/86 
08/31/86 
08/31/86 
08/31/86 
08/31/86 
08/31/86 
08/31/66 
08/31/86 
08/31/86 
08/31/86 
00/30/87 
12/31/86 
01/31/86 
09/30/86 
09/30/86 
12/31/86 
01/31/87 
01/31/87 
01/31/87 
08/31/88 
01/31/86 
01/01/86 
01/31/86 
01/31/86 
01/31/86 
11/30/85 
01/31/86 
01/31/86 
01/31/86 
01/31/86 
01/31/86 
01/31/86 
01/31/86 
01/31/86 
01/31/87 
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OOENa 


EiA-aas 

EIA-8S6 

EiA-asi 


E1A-K7 


EiA-aao 
EiA-aei 


PWrak  um  FacMy  Oparalor  UarmuHon  Survey - 
BKtoi  IMMy  Compviy  Monmy  StaMmwM 


Dcm>yc  Uranium  Mining  Producion  R«pixt.. 
FoiWgn  Ouda  (M  AoquiMon  Rapoft . 
006 
Uraniufc 


IfonWy  Haport  ot  Natoil  6m  PWctmti  wm  Dllinrit  lo  Conwwww, 

Muatry  AiwiimI  Survey 

Elackic  Ganarattx  Raport 

tucwic  uvHy  napon  


EIA-7«7(2) 


SiMm  Bwfeic  PUM  OpanMon  and  OMign  Raport  _ 


EIA-194 

EIA-714<1) 

EIA-767(1) 

FCTC-1 

FERC-1-F 

FERC-a 

FERC-2A 

FERC-e 

FEHC-11 

FEHC-15 

FEHC-16 

FERC-16AT 

FEHC-42 

FERC-73 

FERC-eO 

FEHC-121 

FERC-314A 

FERC-423 

FERC-SeO 

FPC-« 

FPC-14 

CC-ACV-1 

CC-ACV-Z 

CC-ACV-3 

ICC-ACV-4 

ICC-ACV-5 

CC-ACV-6 

ICC-ACV-7 

ICC-ACV-8 

ICC-ACV-9 


Mon«4  AWamale  Fuel/lmamanM  Piioa  Monttving  Raport.. 

ElacMc  Powar  SyWam  Raport 

Plan!  Oparation  and  Oaaign  Report .. 


Staam  Elackic 


Stawn 

Annual 

Annual  Report 
Annual  Ra(x)rt 


Annuel 

Annuel 


Report 


Ser>Mot 


Report  ct  Honmafx  Natural  Qac  Conpaniea 

Raport  o«  Ol  Pipalme  Compaviias 

Gaa  Pipeline  Conveny  MonlMy  <,talement 

P*peline'»  Annual  Report  o»  Gas  Supply 

o«  Gaa  Supply  and  Requiramenis 

i  Pipeline  Curtailmenl  Inipect  (Telaplione)  Swvey.. 
I  For  Annuel  or  Baaic  Vahielion _ 


Appicaion 


Appicaion 


Genera 


Underg  ound 


Annual 
Statement 
Sumnn  y 
Surnnay 
Summay 


Heport  tor  importwa  and  Exporters  ol  Natural  Gas - __ 

ol  Property  Changes  Other  Then  Land  and  RigMs-OI-Way  Pipeine  Cwriiirs.. 
ol  Land  and  HightsOI-Way  Property  Chenges-Pipeline  Cwiiers . 


lr*rento  y 
Summaty 
Coet 
Coel 


lOeia 


lOiia 


E-400 

C-411 


DOE  No. 


MMPA-830R 
NWA-eaOR-A-F 


SMnderl 
Slwdwl 

RepaL 


ERA-329R 

ERA-330R 
ERA-746R 
EHA-750R 

ERA-766R 


EJectnc 

Impofl 

Annual 


FEHC-500 
FERC-505 


FERC-510 
FERC-511 
FERC-512 
FERC-515 


JMI 


Part  I.— DOE  Active  Information  Collections— Continued 

[IMItzing  studvad  lonna] 


TWe 


OMB 
control  Na 


190S0121 
19060144 
19050160 
190S01S6 
19050157 
19050160 
19050156 
19050159 


Expiration 


01/31/86 
12/31/86 
12/31/87 
05/31/87 
09/30/87 
12/31/87 
12/31/86 
12/31/86 


19010267 


12/31/86 


Fsdml  EiHfOf 


Report  of  Maior  ElacAic  UttWee.  Ucansaea,  and  Olhars„ 

ol  Nonmeior  Public  IMMas  and  LJceneeee 

o«  Me|or  Nekirel  Ges  Conveniee . 


far  Oetennnalion  ol  Mexinum  LawM  Pric*  under  tte  Natural  Gas  Policy  Act  ol  1978.. 

For  Smea  Producer  Exemption „ _ _ 

Report  ol  Coal  and  Quality  ol  Fuels  tor  Electic  Pl«it». Z™IZ."L 

mteiiugeluiy  On  Fuel  Purchase  Practices -..___r 

Gas  Storage  Report . 


ol  Changes  m  Origmel  Cost  and  Total  On|^  Cost  At  End  ol  Period-Pipeline  Carriers 

o<  Cost  RepnxkjcHon  New  and  Reproduction  ol  New  Less  Depredation-Pipeline  CMTiers. 

ol  Property  Other  Then  Land  and  HightsOI-Way .._ _..         

ol  Land  and  Rights-OI-Vyay ™ 

ol  Ongmel  Cost  ol  Inventory  , '__[_ ^ ™]™ 

tor  Equpment  and  Tanks ^ '.      Z 

tor  Pipeline  Constuction " """ 


19020142 
19020140 
19020034 
19020021 
19020029 
19020028 
19020030 
19020022 
19020032 
19020037 
19020025 
19020139 
19020003 
19020019 
19020106 
19020038 
19020006 
19020024 
19020137 
19020026 
19020027 
19020011 
19020018 
19020010 
19020009 
19020015 
19020016 
19020017 
19020014 
19020013 


04/30/88 
12/31/87 
12/31/86 
09/30/87 
09/30/87 
09/30/87 
00/30/87 
09/30/87 
07/31/87 
08/31/87 
01/31/86 
11/30/87 
07/31/87 
12/31/87 
12/31/86 
11/30/87 
02/29/88 
09/30/87 
03/31/86 
01/31/86 
03/31/86 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 


AfWra  and  Energy 


Sunrey  *  SiMpkm  Hnutt  Gas  Suppias 

Coordm^  Regional  Bull  Power  Supply  Pro-am 


19010289 
19010286 


09/30/86 
09/30/86 


Part  II.— DOE  Active  Information  Collections 

(Not  utiKiing  structured  tomw] 


Titta 


OMB 

control  No. 


Expiration 
date 


CFR  citation 


CIvlfcti  Radteactlve  Waate  Management 


Contract  tor  Oiapoeat  o<  Spent  Nudeer  Fuel  and/or  High  Level  Radioactive  Waste-Contrw:! 

Contract  tor  Oapoeal  ol  Spent  Nuclear  Fuel  and/or  High  Level  Radtoactive  Waste-Annual 


19010260 
19010260 


04/30/86 
04/30/86 


10  CFR  961. 
10  CFR  961. 


Re»jle«  ry  Reporting  and  Recordkeeping  Requirements  Pursuant  to  10  CFR  500.  501.  503.  504.. 


JliMy  Conservation  Plarw.. 
Import  ^  Export  o«  Natural  Gas .. 


I  ;omp*tion  ol  Proposed  and  Final  Ljst  ol  Utilities  Covered  by  Public  Utilily  Regulatory  PoSciw  Act 
and  H  itional  Energy  Conservation  Policy  Act 
Recent  gepmg  Rei|urements  ol  DOEs  General  Allocation  and  Price  Ruless _ _ 


19030075 

19030078 
19030061 
19030070 

19030073 


10/31/85 

10/31/85 
07/31/87 
10/31/88 

12/07/84 


10  CFR  500.  501.  503.  504, 

505,  508.  515. 
10  CFR  508. 
10  CFR  205,  580. 
10  CFR  463. 


10   CFR   210.1, 
213.6,  221.36. 


211.68, 


FXstal  tMiff  nsgulaloiy  Cewanlaaluii 


I  For  License  For  Water  Power  Protects  With  More  Than  5MW  C^iacity.. 
Applicatt»n  tor  Licenses  tor  Water  Power  Projects:  5  MegawatU  or  Less „ 


Applicetl  jn  tor  Sunender  ol  Ucenee 

Appfcat  XI  tor  Transler  o<  License 

Applicati  w  lor  Preimmary  Pannt „ 

Electnc  jcense— Declaration  01  Intention.. 


19020058 
19020115 


19020068 
19020069 
19020073 
19020079 


03/31/88 
10/31/87 


05/31/88 
07/31/88 
04/X/88 
06/31/88 


18  CFR   4.40-.41,  4.50, 

4.200-202. 
18  CFR  4.61,  4.71,  4.92-93, 

4.107-.108,   4.112-.113, 

4.201-202. 
18  CFR  6.1,  6.3. 
18  CFR  9.1,  9.2,  910. 
18  CFR  4.31-33,  4.81-82 
18  CFR  24.1. 


Federal  Regjgter  /  Vol.  50.  No.  240  /  Friday.  December  13.  1985  /  Notices 


50941 


Part  II.— DOE  Active  Informatkin  Collections— Continued 

[Not  uHzing  Hructurad  tomwl 


DQENol 


Till* 


CMS 
control  No- 


Expiralan 


CFRcttaton 


FERC-SIt 

FEBC-519 
FERC-S20 
FERC-M1 
FERC-523 
FERC-525 
FERC-530 
FERC-531 


FERC-534 
FERC-5J7 


FERC-Sae 
FEnC-639 

FERC-MI 
FERC-54a 
FERC-542A 
FERC-54T 

FERC-548 

FERC-549 


FERC-SSO 
FERC-555 


FERC-SM 
FEHC-557 
PEHC^50 
FERC-659 
FERC-Sei 

FEHC-see 

FEHC-567 
FERC-SOS 
FERC-568 
FERC-570 

FERC-571 
FERC-574 
FERC-578 
FERC-577 
FERC-579 
FERC-SS1 
FERC-582 
FERC-S83 

FERC-S8S 


ElKirtc  RMe  SdiKlul*  Flngi 

Etoctric  RaIos— Corporsls  AppiCBBont »«..«». ..»».»«.»^». 

ApfnCSKin  mm  MnnOnqf  m>  nOMI  WHOCKIny  UtrVdOnW  nOVDOnV.. 

PsywMnls  lof  BonslHt  wom  HottdvMlBr  Ifnprovonionii- «.....».» 

Applcaiian  For  Authorizalion  01  TIN  tawano*  O  Sacuritiw 

Financiil  AudM „ _ _ _ 

Qm  Roducar  rwMfti.  alt  Abaiwiuiwant/Tai'nMnalion  -«,....^^..,.— .. 
Gaa  Producar  CartMcata:  Naw  Satvioa „____„ 


Applcatton  lor  Production  Relatad  Coats.... 
Qaa  PIpalirw  Cartificataa 

Gaa  Plpalna  CailMcala:  Mlial  Sarvtoe . 


Qaa  Pipaina  CanWcala:  hnport/Ejvort  Raiatad.. 


Qaa  npelTM  CartMcalas:  Curtalma>«  Plan.. 

PGA  Audita/Mtial  Raie/Rala  Chwig*  ■"•>  Tracking.. 


Tracking  and  Racovary  of  Alaska  Natural  Gas  Tranaportalon  Syalam^ 
Gas  Pipalna  Rataa:  RaftNWJ  ObMgatfon „ 


Gaa  Pipeline  Rate:  StaX  Adjustmanl  Under  Natural  Gas  Policy  Act  Section  S02<c) . 
Gaa  Pipeline  Rales:  Natural  Gaa  Polcy  Act  Title  III  Transactiona 


O*  Pipehw:  Tariff  FHnga .. 


Records  Retention  Raqulramants.. 


CongenaraHon  and  SmaM  Power  Production »» 

PURPA  Sactkm  133:  Coat  cH  Ratal  Electric  Servics 

Contact  Summary  For  Appieants  For  Cenilicataa  Ol  Pubic  Convanianoa  And  Naeaaal^. 
Indapandent  Producar  Rata  Ci«nga  Or  Initio  BMng  SlalMnanl.. 

Report  ot  Inlartocking  Oiredoralaa — » 

Reiwft  ol  Deity's  Tannly  Largest  Purchasers... 

Annual  Raport  of  SyHam  Fkw  Olagrems ~~ 

Wai  Category  Dalannnaio 


Refund  CMigations  (Producer) _ 

Recordkeeping  Requirements  lor  Certain  Salaa  ol  IMural  Gw- 

Incremental  Pricing  Report., 

Oas  Pipeine  Certilicale:  Hinahaw  Exemption .. 


Raport  On  Servioa  Intarrupliona  On  Pipeline  Systama- 

Envwnnnwnlal  Impact  Statement „„.„.„. 

Stale  Imptementaion  ol  PURPA  210— Oogarteraion  and  Smal  ft)war  Producion.. 
iMlanagamant  and  ftocuramant  riaportwg  and  Raoordkaaping  Raqufcwiaiili 
FERC  Fung  Roquiremenl  and  Waivars... 


Annuat  Chargea  tar  the  Uae  ol  Qowemmeni  Dams  and  Oher  Stnicturaa  and  AdminMraion  ol  Part  1  oil 

Federal  Potvar  Act 
Fnal  Procedures  lor  Shortages  o(  Electric  Energy  and  Capacity  under  Section  206  ol  PURPA 


19020090 

19020002 
19020083 

19020067 
19020043 
19029002 
19020051 
19020052 


19020057 
19020000 


19000061 
19020062 

19020066 

19020070 
19020129 
19020064 

19020065 

19020066 


19020060 
19020096 


19020075 
19020042 
19020109 
19020036 
19020099 
19020114 
19020005 
19020112 
19020111 
19020124 

19020110 
19020116 
19020004 
19020126 
19020133 
190201X 
19020132 
19020136 

19020138 


02/28/66 

04/30/86 
06/31/98 
07/31/86 
12/31/66 
03/31/86 
10/31/87 
04/30/86 


04/30/86 
04/30/86 


11/30/67 
04/30/86 

03/31/88 
12/31/85 
00/30/86 
03/31/86 

02/28/86 

06/30/66 


05/31/86 
11/30/86 


05/31/88 
12/31/86 
07/31/87 
07/31/87 
06/30/86 
12/31/87 
06/30/87 
12/31/88 
12/31/87 
07/31/88 

10/31/87 

02/26/87 
03/31/86 

oe/»/66 

12/31/86 
03/31/87 
04/30/87 
06/30/87 

09/30/87 


18    CFR    35    Subpart    A 

3512-16. 
18  CFR  33. 
18  CFR  45 

18  CFR   11.26.   tIJI.  tt.V 
18  CFR  34. 
18  CFR  101.  201. 
18  CFR  157.30.  2S0.7. 
18      CFR      275.       15491. 

157.23-.29.  157.40.  250.5. 

2S01O 
18  CFR  270.203.  271 1103- 

.1106. 
18  CFR  2.7B-.  157.1.  .5-.22. 

.100,      J01-i18;      1591. 

284  107.   127. 
18  CFR  1S6.3-.& 
18   CFR    1S3.2-A    153.11- 

.12 
18  CFR278.pt  261, 
18  CFR   154.61-65.  154.91. 
18  CFR  154.201-.213. 
16    CFR     15436.    270.101. 

273.301-JO2. 
18   CFR    281.204,    281.304. 

262.264. 
18  CFR  264  Subparts  A  0. 

E.     F.     H;     284105-106. 

.123.  ,125.  i21. 
18  CFR  341-346. 
18    CFR    125.    158.    160.1. 

276.108,      277iia     225. 

350. 
18  CFR  292. 
18  CFR  290. 
18  CFR  250.5. 
18  CFR  250.14. 
18  CFR  46  8 
18  CFR  46,3 
18  CFR  260  8, 
18  CFR  274 
18  CFR  273 
18    CFR    271.50S.    271J03. 

271,903 
18CFR2S2, 
16  CFR  152.284.222. 
18  CFR  260  9. 

18  CFR   157,14,  ZM.  2.62. 
16  CFR  292.401. 


18  CFR  361.102 
18      CFR       11.201 

131.70 
18  CFR  294, 


11.24. 


IE-417R 


Power  System  Cmemancy  Raport— 


19010288 


02/26/86     10  CFR  205.350-355 


[FR  Doc.  85-29605  Filed  12-12-85;  8:45  am] 

BILUNO  COOC  64SI>-ei-M 

Federal  Energy  Regulatory 
Commission 

[Dociwt  Nos.  CP  65-437-000,  OP  85-552- 
000,  CP  85-205-000,  CP  86-212-000,  CP  86- 

197-000,  CP  85-625-000] 

Moiave  PipeHne  Co.  et  aL;  Pipeline 
Prefects  To  Supply  Natural  Gas  for 
Enhanced  Oil  Recovery  in  CaHfomia; 
Supplemental  Notice  of  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statement  and  Request  for  Comments 
on  its  Scope 

December  lU,  lutto. 

Introduction 

Application*  for  approval  of  the 
above  projects  have  been  filed  with  the 


Federal  Energy  Regulatory  Commission 
(FERC)  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  The  first  three  projects 
are  competing  to  transport  natural  gas 
from  various  sources  outside  of 
California  to  the  Bakerfield,  California, 
area  for  use  in  enhanced  oil  recovery 
(EOR)  and  related  cogeneration  projects. 
In  each  case,  producers  of  crude  oil  in 
the  San  Joaquin  Valley  would  use  the 
natural  gas  as  boiler  fuel  to  create  steam 
which  would  be  injected  into  the  oil 
fields  to  produce  crude  oil  not 
recoverable  by  primary  recovery 
methods.  Some  of  the  steam  would  also 
be  used  to  generate  electricity.  The 
producers  currrently  use  crude  oil  and  a 
limited  amount  of  natural  gas  for  steam 
generation;  these  proposed  projects 
would  allow  substitution  of  natural  gas 
for  the  crude  oil  now  used,  and  may 


allow  entry  into  the  market  of  producers 
which  presently  cannot  get  authority  to 
bum  oil  due  to  air  pollution  restrictions. 

On  August  23, 1985.  the  FERC  issued  a 
notice  of  intent  to  prepare  a  draft 
environmental  impact  statement  (DEIS) 
and  request  for  comments  on  its  scope 
for  the  projects  ivoposed  in  the  first  two 
dockets  listed  above  (50  FR  34174). 
These  competing  projects,  the  Mojave 
Pipeline  Project  (Mojave)  and  Kern 
River  Project  (Kern  River),  were  the  first 
two  filed  for  EOR  related  projects.  On 
November  14. 1985.  FERC  received  a 
third  application,  by  El  Dorado 
Interstate  Transmission  Company,  for 
the  El  Dorado  Pipeline  Project  (El 
Dorado)  which  is  in  conpetition  with  the 
other  two. 

On  June  19. 1985.  Northwest  Pipeline 
Company  (Northwest)  filed  for  authority 
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to  transport  up  to  350  million  cubic  feet 
per  day  (MMcfd)  of  natural  gas  to  Kern 
River.  Only  minor  jap  and  metering 
facilities  would  bejconstnicted. 

On  November  23.  and  28, 1985. 
respectively,  Tran^westem  Pipe  Line 
Company  (Transwfestem)  and  El  Paso 
Natural  Gas  Company  (El  Paso]  filed 
applications  to  expand  their  existing 
systems  to  transport  natural  gas  to 
Mojave  in  western  lArizona  for  delivery 
to  California.  Either  of  these  expansions 
could  also  be  used  to  transport  natural 
gas  to  El  Dorado. 

This  supplementiiry  notice  of  intent 
and  request  for  scaping  comments  is  to 
notify  recipients  offthe  original  August 
23  notice  of  these  additional  projects  to 
be  considered  in  the  DEIS,  and  to  notify 
entities  potentially  a^ected  by  the  new 
proposals  of  their  ^istence.  These 
additional  entities  kre  being  sent  copies 
of  the  August  23  notice  as  attachment  3 
to  this  supplement.  Minor  corrections  to 
that  notice  are  identified  on  attachment 

1-  1 

Recipients  of  theloriginal  notice  will 

not  receive  attachiient  3.  The  portions 

of  the  August  23  nc  tice  dealing  with 

"Proposed  Action  i  nd  Alternatives,"  the 

"Mojave  Pipeline  P  -oject."  the  "Kern 

River  Project."  "Pipeline  Safety 

Stamlards,"  and  "Construction 

Procedures"  are  in<  porated  into  this 

supplement  by  refe  -ence. 

Notice  of  Intent 


ag  tncy  i 


Notice  is  hereby 
the  FERC  has  deterjnined 
of  any  of  the 
be  a  major  Federal 
affecting  the  quali 
environment.  Therefore 
§  2.82(b)  of  the  Con  miss 
Practice  and  Procequre 
DEIS  will  be . 
the  lead  Federal 
California  State  La^ds 
(SLC).  will  produce 
environmental 
environmental 
satisfying  the  requitements 
National  Environmfnf 
(NEPA)  and  the  Cal 
Environmental  Qua 
respectively.  The 
environmental 
projects  identified 
which  were  the  sublect 


[iven  that  the  staff'  of 
that  approval 
competing  projects  would 
action  significantly 
it|  of  the  human 

pursuant  to 
ion's  Rules  of 
(18  CFR  2.82(b)). 
prepared.  The  FERC  will  be 
and,  with  the 
Commission 


imp<  ct 
imp)  ct 


Das 

1  impa  ct 


notice. 


El  Dorado  Pipeline 
Map  1  •  shows  the 


a  jomt 

statement/ 

report  (EIS/EIR) 
of  the 

al  Policy  Act 
fomia 
ity  Act  (CEQA). 

will  describe  the 

of  each  of  the 
including  those 

of  the  original 


a  3ove 


•roject 
location  of  the 


'Copies  avnilable  al  th  >  Department  of  Energy, 


proposed  El  Dorado  Pipeline  Project, 
including  the  24-inch-diameter  North 
Receipt  Lateral,  the  42-inch-diameter 
Mainline,  and  the  East  and  West 
DeUvery  Laterals  involving  8-through  30- 
inch-diameter  pipeline.  The  total  project 
would  be  approximately  381  miles  long, 
and  would  directly  affect  about  4,700 
,  acres  of  Federal,  state,  private  and 
Indian  lands  during  construction,  and 
2.400  acres  during  operation.  It  would  be 
located  in  Mohave  County,  Arizona,  and 
Kern  and  San  Bernardino  Counties. 
California. 

El  Dorado  is  quite  similar  to  Mojave 
as  described  in  the  August  23,  notice. 
The  primary  difference  in  proposed 
facilities  is  the  lack  of  compression  and 
larger  diameter  mainline  on  El  Dorado 
(42-inch  versus  36-inch).  Routing 
differences  occur  in  the  Barstow  area 
where  El  Dorado  would  pass  south 
instead  of  north  of  town  and  in  the 
Tehachapi  Mointains  and  San  Joaquin 
Valley.  Eldorado  stays  within  BLM- 
designated  utility  corridor  G  exclusively 
within  the  California  Desert 
Conservation  Area,  whereas  Mojave. 
which  deviates  from  corridors  in  some 
cases,  uses  corridors  G.  H.  and 
contingency  corridor  Q. 

El  Dorado's  proposed  North  Receipt 
Lateral  (NRL)  is  identical  to  Mojave's 
proposed  Mojave  Transfer  Line.  It 
would  begin  at  a  proposed  tie-in  point 
on  Transwestem's  existing  30-inch- 
diameter  pipeline  approximately  5  miles 
east  of  the  Colorado  River.  The  NRL 
would  proceed  south  paralleling  an 
existing  El  Paso  pipeline  right-of-way 
(ROW).  The  route  would  pass  through 
portions  of  the  Fort  Mojave  Indian 
Reservation  and  the  Havasu  National 
Wildlife  Refuge,  only  leaving  the 
existing  ROW  to  parallel  Highway  95  in 
order  to  avoid  the  Golden  Shores 
subdivision.  South  of  this  subdivision 
the  route  again  parallels  the  existing  El 
Paso  ROW,  and  ends  at  the  existing  EL 
Paso  meter  station  located 
approximately  1  mile  northeast  of 
Topock,  Arizona. 

The  proposed  Mainline  route  would 
begin  at  the  existing  El  Paso  meter 
station  and  proceed  west  across  the 
Colorado  River  near  Pacific  Gas  and 
Electic  Company's  (PG&E)  Topock 
Compressor  Station.  The  Mainline  route 
would  continue  west,  paralleling  the 
PG&E  pipeline  ROW  and  then  Southern 
California  Gas  Company's  (SCG)  ROW 
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within  BLM-designated  corridor  G. 

The  route  would  leave  the  PG&E 
ROW  and  follow  the  SCG  ROW  from 
the  eastern  edge  of  Fermer  Valley  to  a 
point  approximately  12  miles  northwest  - 
of  Ludlow,  California,  where  it  would 
rejoin  PG&E's  ROW.  This  section  of  the 
route  would  pass  south  of  the  Clipper 
Moimtains,  north  of  the  Marble 
Moimtains,  through  the  Bristol 
Mountains  and  south  of  the  Cady 
Mountains. 

After  rejoining  the  PG&E  ROW,  the 
Mainline  would  follow  the  PG&E 
alignment  and  corridor  G  to  a  point  near 
Daggett  where  it  would  join  the  Cal  Nev 
Pipeline  Company  (Cal  Nev)  pipeline 
alignment.  The  route  would  follow  the 
Cal  Nev  alignment  south  of  Barstow,  to 
a  point  approximately  1  mile  east  of 
Interstate  15.  At  this  point,  the  route 
would  leave  the  Cal  Nev  pipeline 
alignment  and  continue  west  across 
Interstate  15  for  appoximately  3  miles 
then  turn  northwest  across  the  AT&SF 
Railroad  and  the  Mojave  River  to  rejoin 
the  PG&E  pipeline  alignment  and 
corridor  G  near  Highway  58.  The  route 
would  then  follow  the  PG&E  pipeline 
and  corridor  G  across  Highway  395  near 
Kramer  Jimction,  pass  south  of  Boron, 
cross  the  northern  edge  of  Edwards  Air 
Force  Base,  pass  sou^  of  Mojave,  and 
follow  the  PG&E  alignment  out  of  the 
Mojave  Desert  into  the  Tehachapi 
Mountains,  passing  south  of  the  town  of 
Tehachapi. 

About  6  miles  west  of  Tehachapi,  the 
Mainline  would  leave  the  PG&E 
aligimient.  follow  the  southern  edge  of 
the  ridge  separating  Bear  Valley  and 
Cummings  Valley,  and  traverse  rugged 
terrain  before  again  joining  the  PG&E 
alignment  on  the  ridge  south  of  Little 
Sycamore  Canyon.  "ITie  Maineline  would 
generally  follow  the  PG&E  alignment  to 
the  floor  of  the  San  Joaquin  Valley  and 
terminate  approximately  4  miles 
southeast  of  Arvin.  This  point  is  the 
beginning  of  the  East  and  West  Delivery 
Laterals  at  Mainline  milepost  256. 

The  proposed  East  Delivery  Lateral 
would  begin  near  the  intersection  of 
Herring  Road  and  Tower  Line  Road, 
proceeding  north  along  Tower  Line  Road 
for  apporximately  9  miles  before  turning 
northwest  through  the  Edison  Oil  Filed 
and  then  north  along  Edison  Drive. 
North  of  Highway  58  and  the  multiple 
tracks  of  the  AT&SF  Railroad,  the  route 
would  again  turn  northwest,  passing  on 
the  west  side  of  Kern  Bluff  Oil  Field. 
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then  west,  crossing  the  Alfred  Harrell 
Highway,  the  Kem  River,  and 
paralleling  the  north  edge  of  Round 
Mountain  Road  for  approximately  1 
mile.  The  route  would  then  turn  north 
througlvthe  Kem  River  and  Kem  Front 
oil  fields,  cross  Poso  Creek,  and 
terminate  near  the  Shell  Kem  River  site. 

The  West  Delivery  Lateral  would  also 
begin  at  Mainline  milepost256  and 
proceed  west  along  Sandrini  Road  and 
its  projection  for  approximately  40 
miles,  to  a  point  approximately  1  mile 
south  of  Taft.  The  route  would  then  turn 
northwest,  more  or  less  parallel  to  State 
Highway  33,  to  a  terminus  in  the  Kem 
Ridge  area  of  the  South  Belridge  oil 
Held. 

Approximately  3  miles  southeast  of 
Taft,  a  service  branch  from  the  West 
Delivery  Lateral  would  extend- south 
approximately  4  miles  to  the  town  of 
Maricopa. 

Transwestem  Expansion  Project 

Map  2  *  shows  the  general  locaton  of 
the  eleven  pipeline  loops  proposed  for 
the  Transwestem  Expansion  Project  in 
support  of  the  Califomia  EOR  projects.  ' 
These  loops,  comprised  of  30-inch- 
diameter  pipeline,  would  extend  about 
356  miles  acres  Texas,  New  Mexico,  and 
Arizona.  They  would  involve  14  coimties 
and  would  increase  the  capacity  of 

'See  footnote  1. 

'A  loop  is  a  new  section  of  pipeline  installed 
adjacent  to  existing  pipeline  and  connected  to  it  at 
each  end.  Loops  increase  the  overall  capacity  of  the 
pipeline. 


Transwestem's  system  to  carry  natural 
gas  west  to  Califomia  by  320  MMcfd. 
About  4,300  across  of  Federal,  state, 
private,  and  Indian  lands  would  be 
directly  affected  ^y  constmction  of  the 
loops  with  about  2,200  acres  needed  for 
permanent  ROW.  Refer  to  table  1  for 
additional  information.  No  additional 
compression  would  be  required. 

The  Transwestem  Expansion  Project 
would  require  no  more  than  a  100-foot- 
wide  construction  ROW  with  no  more 
than  50  feet  needed  permanently.  The 
new  pipeline  would  be  installed  30  to  50 
feet  horn  the  existing  pipeline. 
Transwestem  has  indicated  that  as  little 
as  15  feet  of  additional  permanent  ROW 
may  be  needed  adjacent  to  the  existing 
ROW. 

Additional  land,  on  the  order  of  2 
acres  per  crossing,  would  be  needed  to 
install  the  pipeline  across  some 
watercourses,  railoads,  and  paved 
highways.  Because  this  project  loops 
existing  pipeline,  new  staging  areas, 
maintenance  bases,  and 
communications  facilities  should  not  be 
needed.  Surface  facilities,  which  are 
minor,  would  consist  of  valves,  power 
sources  for  the  cathodic  protection 
system,  and  pig  launchers  and  receivers 
and  would  generally  be  located  within 
the  permanent  ROW.* 


'In  pipeline  terminology,  a  "pig"  is  one  of  several 
types  of  appliances  used  to  clean,  coat,  inspect,  etc., 
the  interior  of  the  buried  pip;.  The  pig  is  forced 
through  the  pipe  by  gas  pressure. 


No  major  rivers,  wildemess  areas, 
wildemess  study  areas,  or  RARE  U 
areas  would  be  traversed  by  the 
proposed  loops. 

El  Paso  Expansion  Project 

El  Paso's  filing  includes  two 
altemative  scenarios  in  addition  to  the 
primary  proposal  to  transport  up  to  400 
MMcfd  in  support  of  the  Califomia  EOR 
projects.  These  scenarios  are  outlined  in 
table  2  along  with  proposed  Case  L 
Although  Case  I  is  the  proposed  project, 
the  EIS  will  analyze  the  potential 
environmental  impact  of  all  three  cases. 

Cases  I  and  II  differ  in  their  facility 
requirements  because  of  the 
assumptions  El  Paso  has  made 
conceming  the  receipt  points  for  the  gas 
to  be  transported.  Since  El  Paso  would 
not  necessarily  be  the  supplier  of  the  gas 
it  would  transport  to  Califomia,  it  must 
make  these  assumptions  for  purposes  of 
the  application.  Table  2  shows  the 
assumed  receipt  points  and  gas  volumes. 

Cases  I  or  II  also  do  not  deliver 
enough  gas  to  fill  the  design  requirement 
for  either  Mojave  or  El  Dorado.  As 
shown  in  table  3,  the  Transwestem 
Expansion's  320  MMcfd  must  be 
included  to  satify  their  requirements.  In 
this  situation,  more  than  enough  gas 
could  be  delivered.  However,  El  Paso's 
Case  ni  could  satisfy  either  Mojave  or 
El  Dorado  without  Transwestem's 
Expansion,  therefore  Case  III  will  be 
treated  as  an  altemative  to 
Transwestem's  Expansion  Project 
combined  with  Case  I  or  IL 


Table  1.— Transwestern  Expansion  Project  Faciutv  Locations 


Slate  and  county 


Miles  of  pipe 


Loop 
designation 


Areas  ol  special  ooncam 


Texas; 

Ward 

New  Mexico: 
Eddy....... 

Lea 

Lincoln .... 
SoCOfTO... 

Torrance. 
■Valencia.. 

Cibola 

McKinley. 
Arizona: 

Apache.... 

Navajo 

Coconino 
Yavapai... 
Mohave... 


4.1 

10.0 
0.5 
35.25 
12.0 
23.5 
16.75 
28.5 
36.75 

30.0 

37.0 

41.0 

36.25 

42.75 


1 

2 

2 

A.B 

B 

B 

C 

C,D 

D,E 

E     . 

F 

F,G 

H 

H,l 


Cilxila  National  Forest 

Sevilleta  National  Wildlife  Range  (2  miles  west). 

White  Sarxis  Military  Reservation  and  Salinas  (Gran  Ouivira)  National  Monument  (M  mile  aoulhl. 

Laguna  Indian  Reservatioa 

Do 
Navajo  Indian  Reservation. 

Do. 
Do. 
Navajo  Indian  Reservation,  Coconino  and  KaitMb  National  Forests  (indudng,  Fort  Vaiey 

Fort  Mojave  Indian  Reservation. 


Eiyerimentil  Forest). 


Table  2.— El  Paso  Expansion  Project 
Faoltty  Requirements 


Looping  (miles,  diameter) 

Compression  (horsepower)... 


Case! 


■19.8 
3.580 


Cased 


Case 
III 


'83.8 
7,160 


Table  2.— El  Paso  Expansion  Project 
Faciuty  RE0UIREMEI4TS— Contlnueij 


Assumed  receipt  points  and  as- 
sociated    volume     Ol     gas 
(MMcfd): 
Ignacio  (Colorado).. 


Casal 


Case  II 


100  


Case 
III 


Table  2.— El  Paso  Expansion  Project 
Facility  Requirements— Continued 


200 


CMel 

CMeN 

Case 
W 

Koystooe/Waha  (Texaa) 

300 

400 

400 

Total  vokime  (MMcW) 

400 

400 

800 

■24-inch. 

'  30- and  34Hnch. 
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Table  3.— Oesigneo  C  apaqty  of  Projects 


Maximum        dofcwy 
Motav*     or      E) 

(MMcfcl) 

Motive  dengn  votMin* 

El  Oorado  (tesgn  voluma 


EIPmo 
Ml 


Map  3*  shows  the  ocation,  and  table 
4  contains  a  descript  on,  of  all  facilities 
needed  for  each  of  tt  e  cases.  Case  III 
would  involve  74  mil  »s  more  ROW  and 
3,580  hp  more  compr  tssion  than  Case  I. 
However,  the  enviroi  unental  impact  of 
Case  III  would  inclu(  e  the  same  areas 
as  Cases  I  and  n,  the  only  difference 
within  these  areas  w  juld  be  the  pipeline 
diameter  which  in  th  s  instance  would 
not  significantly  chai  ige  the 
environmental  impac  t  of  the  looping. 
While  trench  width  a  nd  depth  would  be 
about  6  inches  greate  r  for  the  30-inch- 
diameter  pipe,  the  ROW  width  would  be 
the  same.  Therefore,  the  following 
project  description  is  based  on  Case  m. 
Refer  to  table  2  to  coi  npare  the  facilities 
required  for  the  othei  cases. 

Case  III  would  dire  ctly  affect  some 
1.100  acres  of  Federa  ,  state,  private,  and 
Indian  lands  during  c  instruction, 
however  only  about  680  acres  would  be 
additional  ROW  needed  for  construction 
and  operation.  The  equivalent  number 
for  construction  of  Cj  se  I  is  1,44  acres; 
zero  for  Case  IL 

The  El  Paso  Expani  ion  Project  would 
require  no  more  than  Ian  additional  60 
feet  of  ROW  adjacenj  to  the  existing 
pipelines  for  both  construction  and 
operation.  Additional  land,  on  the  order 
of  2  acres  per  crossin; ;,  would  be  needed 
to  install  the  pipeline  across  some 
watercourses,  railroa  Is,  and  paved 
highway  crossings.  B(  cause  this  project 
loops  existing  lines,  r  bw  staging  areas, 
maintenance  bases,  and 
communications  facil  ties  should  not  be 
needed.  Minor  surfac ;  facilities  which 
would  be  associated  vith  the  looping 
would  consist  of  valv  ;s,  cathodic 
protection  power  sou  ces,  and  pig 
launchers  and  receivers  and  would 


720 
800 

520 


720 
600 

520 


600 
800 

520 


generally  be  within  tl 
ROW 


e  permanent 


No  major  rivers,  wilderness  areas, 
wilderness  study  ares  s.  or  RARE  II 
areas  would  be  travel  sed  by  the 
proposed  loops. 

Case  III  would  reqiiire  the  addition  of 
7,160  horsepower  of  c  impression  at  the 
Bondad  Compressor  S  tation,  La  Plata 
County,  Colorado.  Ca  te  I  would  require 
one-half  that  amount:  Case  II  would 


*  See  footnote  1. 


require  none.  All  three  cases  would 
require  approximately  600  feet  of  station 
piping  and  related  modiHcations  to  the 
Wenden  Compressor  Station  in  Yuma 
County,  Arizona.  None  of  these 
compressor  station  modifications  would 
require  construction  outside  the  existing 
station  boundaries. 

Table  4.— El  Paso  Expansion  Project 
Facility  Locations 


FadMyneme 

State  and 
county 

Miles  poe' 

(dumelar  in 
tKttw  or 
additional 

Areas  ol 

•pacaal 

compromon  in 

horsepower)  * 

Neo  Mexico: 

SMtJuan... 

t4.8(l,  IN) 

Blanco  Loop 
(1-24. 
W=30). 

5.4 

Ctnco  Loop 
(34). 

9.6 

White  Rock 

Navaio 

Loop  (34). 

Indian 

Resarva- 

lion 

29  6(1  >  14.6) 

McKWey .... 

14.9(1  =  5.2) 

GaJhjp  Loop 
(1=24. 
111=30). 

Anzona: 

Apoctie 

9.4 

WMow  Rock 

Navaio 

Loop  (30) 

Indian 
Reserva- 
tion 

Navaio 

9.0 

Navajo  Loop 

(30). 
ModMcstion  ol 

rakon 

Coinpressor 

Station 

Oa 

Coconino.... 

13.3 

■ 

(30). 

and 
Kaibab 
Nation^ 
Forests. 

Yav^jia 

96 

Selignian  Loop 
(30) 

Motiave 

8.0. 

H8cl(b6cry 
Loop  (30) 

Yuma 

Piping  at 
Wsoocn 
Comprossor 
station  (1.  II. 
lU) 

Colorado: 

U  Plata 

Bondad 
Compressor 
Statxx) 
(I  =  3,5a0hp. 
111=7. 

leotip). 

'Roman  numerals  in  these  columns  specify  the  appropri- 
ate case.  No  numeral  is  used  if  only  Case  ID  is  involved. 

Cooperating  Agencies 

As  listed  in  the  August  23, 1985, 
notice,  numerous  Federal  agencies  were 
requested  to  indicate  whether  they 
wished  to  be  cooperating  agencies.  The 
BLM,  the  Forest  Service,  the  Crops  of 
Engineers  (Sacramento),  the  U.S.  Fish 
and  Wildlife  Service  ((Dregon),  and  the 
U.S.  Air  Force  (Edwards  A.F.B.)  have 
expressed  varying  degrees  of  interest  In 
cooperating  in  DEIS  production.  Several 
other  agencies  wish  to  review  the  DEIS. 
Any  other  agencies  desiring  cooperating 
agency  status  based  on  this 
supplemental  notice  should  send  a 
request  describing  how  they  would  like 


to  be  involved  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426 

The  request  should  reference  the         '" 
above  dockets  (in  the  heading  of  this 
notice)  and  should  be  received  by 
January  27, 1986.  Additional  information 
about  these  projects  and  FERC's 
involvement  in  the  EIS/EIR,  as  well  as 
maps  of  limited  areas  of  the  proposed 
routes,  may  be  obtained  from  Mr.  Robert 
K.  Arvedlund,  Envirormiental  Evaluation 
Branch,  OPPR,  at  the  above  address  or 
by  telephone:  (202)  357-9043.  Mr. 
Arvedlund  should  be  sent  a  copy  of  any 
request  for  cooperating  agency  status. 

Cooperating  agencies  are  encouraged 
to  participate  in  the  scoping  process  and 
to  provide  information  to  the  lead 
agencies.  Cooperating  agencies  are  also 
welcome  to  suggest  format  and  content 
modifications  to  facilitate  ultimate 
adoption  of  the  EIS;  however,  the  lead 
agency  will  decide  what  modifications 
will  be  adopted  in  light  of  production 
constraints. 

Information  concerning  the 
involvement  of  the  SLC  in  the  EIS/EIR 
may  be  obtained  from  Ms.  Mary  Griggs, 
1807-13th  Street.  Sacramento,  California 
95814,  telephone  (916)  322-0354. 

Comment  and  Scoping  Procedure  r- 

The  FERC  and  the  SLC  intend  to 
prepare  an  EIS/EIR  for  these  projects 
under  the  overall  title:  Natural  Gas  for 
EOR  in  Southern  California.  The  scope 
and  geographic  diversity  of  the 
competing  proposals  would  make  a 
single  volume  EIS  unwieldy.  It  is 
currently  anticipated  that  one  volume 
will  cover  the  Mojaye,  El  Dorado, 
Transwestem.  and  El  Paso  projects 
while  another  will  cover  the  Kern  River 
Project.  A  comparative  analysis  and 
discussion  of  the  environmental 
considerations  of  the  various  proposals 
will  also  be  prepared  in  a  separate 
volume. 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  state,  and  local 
agencies,  public  interest  groups,  and 
parties  to  the  FERC  and  any  SLC 
proceedings.  Interested  readers  of  this 
notice  are  encouraged  to  comment  on 
anticipated  environmental  concerns 
associated  with  the  projects.  Comments 
will  be  used  by  the  FERC  and  the  SLC  to 
identify  the  issues  which  require  in- 
depth  environmental  analysis. 

Comments  on  the  scope  of  the  EIS/ 
EIR  should  be  addressed  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  Recommendations  that  the 
EIS  address  specific  issues  should  be 
supported  With  a  detailed  explanation  of 
the  need  to  consider  such  issues. 
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Written  comments  should  be  submitted 
by  January  27, 1986.  and  referenced  to 
the  docket  numbers  in  the  heading  of 
this  notice.  Mr.  Aryedlund  should  be 
sent  a  copy  of  any  comments. 

Joint  scoping  meetings  will  be 
conducted  by  the  FERC  and  the  SLC. 
Joint  scoping  meetings  are  planned  for 
Heber  City,  Utah;  Las  Vegas,  Nevada; 
Barstow  and  Bakersfield,  California; 
Flagstaff.  Arizona;  and  Albuquerque, 
New  Mexico.  Information  on  the  dates, 
locations,  and  format  of  the  meetings, 
may  be  obtained  from  Mr.  Arvedlund. 
Commenters  wishing  to  nominate 
additional  scoping  locations  must 
contact  Mr.  Arvedlund  prior  to  January 
15, 1986. 

The  scoping  meetings  are  primarily 
intended  to  obtain  input  from  state  and 
local  government  and  the  public.  Federal 
agencies  have  formal  channels  for  input 
into  the  NEPA  process  (including 
separate  meetings  where  appropriate) 
on  an  interagency  basis.  Federal 
agencies  are  expected  to  coordinate 
their  comments  through  the  lead  Federal 
agency  and  not  use  the  scoping  meetings 
for  this  purpose. 

Mailing  Lists 

Organizations  and  individuals 
receiving  this  Federal  notice  of  intent  to 
prepare  and  EIS  have  been  selected  to 
ensure  public  awareness  of  these 
projects  and  public  involvement  in  the 
review  process  under  both  NEPA  and 
CEQA.  The  EIS  will  be  sent 
automatically  to  addresses  on  the 
Federal  Energy  Regulatory 
Commission's  official  service  list  for 
these  projects,  the  California  State 
Lands  Commission's  mailing  list,  and  to 
the  appropriate  Federal  agencies,  and 
state  clearinghouses  in  states  where 
each  project  is  located.  However,  to 
reduce  printing  and  mailing  costs  and 
related  logistical  problems,  the  EIS's  will 
only  be  distributed  to  those  other 
organizations,  local  agencies  and 
individuals  who  return  attachment  2, 
preferably  within  90  days  of  the  date  of 
this  notice.  Those  who  returned  the 
attachment  to  the  August  23  notice 
expressing  an  interest  in  the  Mojave/El 
Dorado  EIS  volume  need  not  return  the 
new  attachment. 
Kenneth  F.  Plumb, 
Secretary. 

Attachment  1 — Modifications  to 
Information  in  the  August  23  Notice 

With  respect  to  the  Mojave  Pipeline 
Project: 

Length  changes: 
— Kern  Lateral  45  not  46  miles 
—Total  Length  387  not  369  miles 

Location  changes: 


—From  MP  115  to  MP  123  the  route  is 

:    within  corridor  G. 

— At  MP  123  the  route  heads  west- 
northwest  across  the  middle  of  Troy 
Lake  to  a  crossing  of  the  Mojave 
River  and  Interstate  15  just  west  of 
Toomey. 

— ^The  route  generally  follows  corridor 
G/proposed  All  American  Pipeline 
route  from  near  Boron  [MP  191)  to 
Oak  Creek  Canyon  in  Kern  County. 
California  (MP  231);  no  corridor 
from  MP  231  to  MP  244;  and  the 
proposed  All  American  Pipeline 
route  from  MP  244  to  the  area  south 
of  Bakersfield  (MP  287). 

With  respect  to  the  Kern  River 
Project: 
— Note  that  although  corridor  D  crosses 

wilderness  study  areas  (WSA),  it 

occupies  an  800-foot-wide  zone 

excluded  from  the  WSA. 
— ^North  of  Barstow  the  proposed  route 

is  within  contingency  corridor  Q 

which  connects  corridor  D  to  corridor 

G. 

Attachment  2 — Important  Notice 

Organizations  and  individuals 
receiving  this  Notice  of  Intent  to  prepare 
an  environmental  impact  statement 
(EIS)  have  been  selected  to  ensure 
public  awareness  of  the  Mojave,  El 
Dorado,  Transwestem,  El  Paso, 
Northwest  and  Kern  River  Projects  and 
public  involvement  in  the  review 
process  under  the  National 
Environmental  Policy  Act.  The  EIS  will 
be  sent  automatically  to  addressees  on 
the  Federal  Energy  Regulatory 
Commission's  official  service  Ust  for 
these  projects,  the  California  State 
Lands  Commission  mailing  list,  and  to 
the  appropriate  Federal  agencies,  and 
state  clearinghouses  in  states  where 
each  project  is  located.  However,  to 
reduce  printing  and  mailing  costs  and 
related  logistical  problems,  the  EIS's  will 
only  be  distributed  to  those  other 
organizations,  local  agencies  and 
individuals  who,  return  this  sheet, 
preferably  within  90  days  of  the  date  of 
this  notice. 

Please  provide  an  address  in  the 
space  provided  and  indicate  which  of 
the  following  items  you  wish  to  receive: 


D  Kern  River  EIS  Volume  (includes 

Northwest) 
O  Mojave/El  Dorado  EIS  Volume  (includes 

Transwestem  and  El  Paso  Expansions) 
D  Comparative  Analysis  Volume 
D  All  of  the  above 

Return  to:  Attn:  Robert  K.  Arvedlund. 
Room  7102.  Office  of  Pipeline  and  Producer 
Regulation,  Environmental  Evaluation 


Branch.  Federal  Energy  Regulatory 
Commission.  Washingtoa  DC  20420. 

(PR  Doc.  85-29462  Filed  12-12-85;  8:45  am) 
MLUNO  cooc  srir-oi-M 


[Docket  Nos.  EC86-S-000  tt  atl 

The  Montana  Power  Company  et  aL; 
Electric  Rate  and  Corporate 
Regulation  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Montana  Power  Company 

[Docket  No.  ES66-8-000] 
December  6, 1985. 

Take  notice  that  on  December  4. 1985. 
the  Montana  Power  Company  ("MPC") 
nied  a  petition  with  the  Federal  Energy 
Regulatory  Commission  seeking  an 
order  declaring  that  SGE  (New  York) 
Associates,  a  partnership  of  Shell  Oil 
Corporation  and  General  Electric  Credit 
Corporation,  and  Bumham  Leasing 
Corporation  ("Owner  Participants")  and 
a  bank  or  trust  company  as  owner 
trustee  ("Owner  Trustee"),  will  not 
become  "public  utilities"  under  the 
Federal  Power  Act  as  a  result  of  the  sale 
and  leaseback  of  MPC's  iterest  in  the 
Colstrip  Unit  4  electric  generating 
station. 

MPC  is  a  utility  incorporated  in 
Montana  which  is  engaged  principally  in 
production,  purchase,  transmission, 
distribution  and  sale  of  electricity  and 
natural  gas  in  portions  of  the  State  of 
Montana.  MPC  proposes  to  sell  and 
lease  back  its  30%  undivided  interest  in 
Colstrip  Unit  4,  a  700  mw  coal-Bred 
generating  unit,  and  a  portion  of  its 
undivided  interests  in  certain  of  the 
common  facilities  relating  thereto.  MPC 
states  that  none  of  the  facilities  involved 
would  be  or  are  booked  to  transmission 
plant  accounts  under  the  Commission's 
Uniform  System  of  Accounts.  MPC 
further  states  that  after  the  sale  and  the 
simultaneous  leaseback  of  Colstrip  Unit 
4,  neither  the  Owner  Participants  nor  the 
Owner  Trustee  will  operate  that  unit  or 
receive  any  revenue  from  the  sale  of 
electric  energy  generated  by  that  unit. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cambridge  Electric  Light  Company 

[Docket  No.  ES86-14-000] 
December  10, 1985. 

Tdke  notice  that  on  November  29, 
1985,  Cambridge  Electric  Light  Company 
nied  an  application  with  the  Federal 
Energy  Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act  to  issue  not  more 
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than  $37,0Oa00O  of  ihort-term  debt  and 
other  borrowings  oi  or  before  December 
31, 1987,  with  matuitities  on  or  before 
December  31. 1988. 

Comment  date:  December  26. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nc  tice. 

3.  Commonwealth  i  lectric  Company 

(Docket  No.  ES86-15-(  00| 
December  10, 1985. 

Take  notice  that  <  >n  November  29, 
1985.  CommonwealQi  Electric  Company 
(Applicant)  filed  an  application  wi5i  the 
Federal  Energy  Regtlatory  Commission 
seeking  authority,  p  irsuant  to  section 
204  of  the  Federal  P  >wer  Act,  to  issue 
not  more  than  $74,0^.000  of  short-term 
debt  and  other  borrowings  on  or  before 
December  31, 1987  With  maturities  on  or 
before  December  31;  198a 

Comment  date:  December  26, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duquesne  Light  Company 
{Docket  No.  ES86-13-0p0] 
December  10, 1985. 

Take  notice  that  c^  November  27, 
1985,  Duquesne  Ligh^  Company 
(AppUcant)  filed  an  Application  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authorizatioh  for  the  issuance  of 
•not  more  than  $250  r  lillion  unsecured 
promissory  notes  an  1  other  evidence  of 
unsecured  indebtedness  to  be  issued  on 
or  before  December  $1, 1987  with  a  final 
maturity  date  no  lat^r  than  December 
31,198a 

Comment  date:  De  cember  28, 1985,  in 
accordance  with  Sta  idard  Paragraph  E 
at  the  end  of  this  do<  ument. 

5.  Gulf  States  Utilide  b  Company 

[Docket  No.  ES-12-000 
December  10, 1985. 

Take  notice  that  o  i  November  26, 
1985,  Gulf  States  Util  ities  Company 
(Applicant)  filed  an  i  ipplication  seeking 
an  order  under  section  204(a)  of  the 
Federal  Power  Act  alithorizing  the 
Applicant  to  issue  up  to  750,000  Shares 
of  New  Preferred  Stock,  $100  Par  Value, 
and  seeking  exempti  )n  from  competitive 
bidding  requirement) 

Comment  date:  De  :ember  24, 1985,  in 
accordance  with  Sfai  idard  Paragraph  E 
at  the  end  of  this  not  ce. 

Standard  Paragraphs 

E.  Any  person  desi  ring 
to  protest  said  filing 
to  intervene  orprotes  t 
Energy  Regulatory  C^mm 
North  Capitol  Street, 
DC  2042a  in  accordaW 
and  214  of  the  Comm  «sion 
Practice  and  Procedu  re 


to  be  heard  or 
ithouldfilea  motion 
with  the  Federal 
ission,  828 
NE..  Washington, 
with  Rules  211 
s  Rules  of 
(18  CFR  385.211 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc  85-29514  Filed  12-12-85;  8:45  am] 

BILUNG  CODE  8717-Ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[OPPE-FRL-2937-9] 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
'collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nanette  Liepman,  (202)  382-2740  or  FTS 
382-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Research  and  Development 

Title:  Use  of  a  Department  of  Defense 
(DoD)  Style  System  for  Collecting  Fiscal 
Status  Information  from  Air  and  Energy 
Engineering  Research  Laboratory 
(AEERL)  Contractors  (EPA  ICR  #1223). 
(This  ICR  requests  an  extension  of  a 
previously  approved  ICR.) 

Abstract:  The  AEERL  may  require 
contractors  to  report  monthly,  along 
with  a  work  plan,  the  fiscal  status  of 
their  contracts.  These  reports  enable 
project  officers  to  monitor  contracts 
closely  in  order  to  predict  whether 
expenses  will  exceed  the  value  of  the 
contract,  and  to  take  corrective  action 
where  necessary. 

Respondents:  Organizations  that 
acquire  contracts  with  this  laboratory, 
including  for-profit  companies,  non- 


profit organizations,  colleges  and 
universities,  and  private  persons. 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Hazardous  Waste  Management 
Industry  Screening  Census  (EPA  ICR 
#1190).  (This  is  a  request  for  a  new 
collection.) 

Abstract  The  Agency  will  conduct  a 
brief  screening  census  of  facilities  that 
manage  hazardous  waste.  The  survey 
will  obtain  stratifying  information  for 
selecting  a  sample  for  a  more  detailed 
survey  which  will  be  designed  to  obtain 
information  to  be  used  in  implementing 
the  land  disposal  restrictions  mandated 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984. 

Respondents:  A  sampling  of  owners 
and  operator  of  hazardous  waste 
management  facilities. 

Office  of  Water 

Title:  National  Operations  and 
Maintenance  Excellence  Awards 
Program  Questionnaire  (EPA  ICR 
#1287).  (This  is  a  request  for  a  new 
collection.) 

Abstract.  The  questionnaire  will  be 
used  each  year  to  enable  a  selection 
panel  to  choose  one  wastewater 
treatment  facility  and  community  from 
each  of  six  categories  as  having 
outstanding  operation  and  maintenance 
for  that  year.  State  and  Regional  offices 
initially  review  the  questionnaires 
before  nominating  facilities  for  a 
national  award. 

Respondents:  One  hundred  and  sixty 
facility  management  staffs. 

Comments  on  all  parts  of  this  notice 
may  be  sent  to: 

Nanette  Liepman,  U.S.  Environmental 
Protection  Agency,  Office  of 
Standards  and  Regulations  (PM-223). 
Regulation  and  Information 
Management  Division,  401  M  Street 
SW.,  Washington,  DC  20460 
and 

Nancy  Baldwin  (ICR  #1190)  or  Rick  Otis 
(ICRs  1223  and  1287),  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
New  Executive  Office  Building  (Room 
3228),  726  Jackson  Place.  NW.. 
Washington,  DC  20503 
Dated:  December  9, 1985. 

Daniel  |.  Fiorino, 

Acting  Director,  Regulation  anJ  Infonnation 
Division. 

[FR  Doc.  8&-29562  Filed  12-12-85: 8:45  amj 
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[0PTS-69ai7A;  FnL-an8^4() 

Cmlain  Clwmieali;  Approviri  of  T«8t 
Marketing  Exemption 

AOENCr:  Kmronmental  Protection 

Agency  (EPA). 

Acnoii;  Notice. 

SUMMinr:  This  notice  annoiBKes  EPA's 
approval  of  an  spfrfication  far  testing 
marketing  exesiptkm  (TME)  under 
section  5(hK6)  erf  Hie  Toxic  Sobetances 
Control  Act  (TSCA),  TME-86-8.  The  teat 
marketing  conditiom  ore  desoibed 
below. 

EFFKcrrvt  date:  December  e,  1985. 

FOR  FUNTNER  INFORMATIOir  CONTACTt 

Candy  Brassard,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency,  RM.  E-809B,  401  M 
Street,  SW.,  Washington.  DC  20460, 
(202-382-3394). 

supptEMENTARY  nvFORMATtON:  Section 
5(hKl)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufactuTB 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  iinp<«t 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commercic,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  mimry  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
maiiceting  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  Tinding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-86-6.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
periods  and  restrictions  (if  any) 
specified  below,  wiU  not  present  any 
unreasonable  risk  erf  in}ury  to  health  or 
the  environment.  Production  volume, 
use,  and  number  of  cnstomere  must  not 
exceed  those  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  iollowii^  additional  restrictiims 
apply  to  TME-86-6.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  dates  they  are  created,  and 
shall  make  them  available  for  inspection 
or  copying  in  accordance  with  section  11 
of  TSCA. 


1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  tfie  dates  of  shipment  to  each 
customer  and  die  qoantities  suppUed  in 
each  riiipment. 

3.  The  applicant  must  maintain  copies 
of  the  bin  of  lading  that  accompanies 
each  shipment  of  the  Tl^fE  substance. 

T8ft-6 

Date  of  Receipt  October  29. 1985. 

Notice  of  Receipt  November  8, 1985 
(50  FR  46510). 

AppHcartt  Confidential. 

Chemical:  (G)  Kfixed  alkylated 
diphenyl  amine. 

Use:  (G)  Petroleum  and  rubber 
additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Maiiceting  Period:  Six  months. 

Commencing  on:  December  6, 1985. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemptioQ  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  findings  that  the 
test  marketing  activities  will  not  present 
any  unreasonaUe  risk  of  injury  to  health 
or  the  environiDent. 

Dateck  December  «.  1985. 
DonK.Glay, 

Director,  Offkeof  Toxic  Sabalances. 
[FR  Doc.  85-29564  Piled  12-12-85;  8:45  am) 
BILUNQ  CODE  <8HM0-« 

[ER-FRL-2987-3] 

Environtnantal  impact  Statements; 
Availabiitty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  filed  December  2, 1985 
throngfr  December  6, 1985  Pursuant  to  40 
CFR  1508.9. 

EIS  No.  850368,  Draft  FHW.  RI.  CT.  US  6 
Improvement,  1-52  in  KiUingly.  CT.  to 
1-295  in  Johnston,  RI,  Due:  January  27. 
1986,  Contact:  James  Ccmdron  (401) 
528-4551. 

EIS  No.  8505Z3,  Final,  APS,  WY, 
Medicine  Bow  National  Forest  and 
Thunder  Basin  National  Grassland, 
Land  and  Resource  Mgmt.  Plan,  Due: 


January  13. 1986,  Contact:  Sonny 
O'Neal  (307)  745-8071. 

EIS  No.  8S0524,  Draft,  AFS,  AZ, 
Coconino  National  Forest,  Land  and 
Resource  Mgmt  Plan,  Gila,  Coconino 
and  Yavapai  Cos.  Due:  March  31, 
1986,  Contact:  Neil  Paulson  (602)  527- 
7400. 

EIS  No^  a50&25.  Final.  USP,  PRO. 
Scientific  Ocean  Drilling  Program. 
Expansion,  Drilling  in  High  Latitudes, 
Environmentally  Sensitive  Regions 
and  on  Continental  Margins  and 
DriDtng  with  a  Riser  and  Blowoot 
Prevention  System,  Due:  January  13. 
1988.  Contact:  Thomas  Cooley  (202) 
357-7937. 

EIS  No.  850526,  Report.  COE,  HI, 
Wailoloa  Beach  Resort  Development 
Cbntimred  Permit  Evaluation, 
Anaehoomalu,  Island  and  Coimty  of 
Hawaii,  Contact:  Richard  Makinen 
(202)272-0121. 

EIS  No.  850527,  Report.  COE,  LA, 
Atchafalaya  Basin  Floodway  System 
Improvements,  Wax  Lake  Outlet 
Control  Weir,  Levee/Weir  Ahgnment 
St  Mary  and  St  Martin  Parishes, 
Contact:  Steve  Mathies  (504)  862-2525. 

EIS  No.  850528.  Draft  AFS.  AZ.  Prescott 
National  Forest  Land  and  Resource 
Mgmt  Plan,  Yavapai  and  Coconino 
Counties,  Due:  April  4. 1986,  Contact 
Donald  Bolander  (602)  445-1762. 

EIS  No.  850529.  Draft,  BOP,  NJ.  Fairfield 
Federal  Correctional  Institution, 
Construction  and  Operation, 
Cinnberland  County,  Due:  January  29, 
1986,  Contact  Loy  Hayes  (202)  272- 
6535. 

EIS  No.  850530,  FSuppI,  COE.  AL. 
Mobile  Harbor  Channel 
Improveaoents.  Construction  and 
Maintenance,  Ofbhore  Dredged 
Material  Disposal  Site,  Designation, 
Mobile  Bay,  Mobile  County,  Due: 
January  13. 1986,  Contact:  Paul 
Bradley  (206)  694-386a 

EIS  No.  860531.  Draft,  CC^  DC.  MD, 
VA.  HydriHa  Manageaient  and 
Control  in  the  Potomac  River  and 
Tributaries,  Chain  Bridge  to  the  US 
301  Bridge.  Due:  January  27, 1986. 
Contact  Robert  Blama  (301)  962-47ia 

EIS  No.  850034,  Draft  APH,  HL  Tri-FIy 
Complex,  Eradication  Program, 
Elimination,  Published  FR  01-25-85— 
Ofiicially  withdrawn. 

EIS  No.  850511,  Draft  FHW,  FL, 
Business  US  41  Bridge/Edison  Bridge 
Replacement  and  Approach  Roads 
Upgrading,  Market  Street  to  Mariana 
Avenue,  Catoosahatchee  River,  Lee 
County,  Due:  Janaury  21, 1966. 
Published  FR  11-29-85— Review 
period  reestablished. 
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Dated:  December  10. 198S. 
AU«n  Hinch. 
Director,  Office  o) 
|FR  Doc  85-29610 

WLUNO  coot  IMP  »  I 


ffFe  deral  Activities. 
Filed  12-12-85:  8:45  am] 


ieR-fRL-2937-5] 

Environmental  imbact  Statements  and 
Regulations;  Ava<tat>ility  of  EPA 
Comments 


EPA 


Availability  of 
prepared  November 
November  29, 196! 
Environmental  Refiew 
under  section  309 
and  section  102(2) 
Environmental 
Requests  for  copie^ 
can  be  directed  to 
Activities  at  (202) 
explanation  of  the 
draft  environmental 
(EISs)  was  publish  3d 
October  19. 1984 


(•f 


Pol  cy 


comments 
25, 1985  through 
pursuant  to  the 
Process  (ERP), 
the  Clean  Air  Act 
;)  of  the  National 

Act  as  amended, 
of  EPA  comments 
the  Office  of  Federal 
;  182-5075/76.  An 
ratings  assigned  to 
impact  statements 
in  FR  dated 
¥K  41108). 


(19 
Draft  EISs 

ERP  No.  D-AFS|F65015-IL,  Rating 
EC2,  Shawnee  Nat  1  Forest,  Land  and 
Resource  Mgmt.  PI  in.  IL  SUMMARY: 
EPA  commented  tljat  the  preferred 
alternative  providas  a  balance  between 
resource  utilizatioi  i  and  resource 
management  and  i  rotection.  However, 
EPA  expressed  coi  icems  because  the 
DEIS  and  the  Plan  provide  no 
information  on  preteent  water  quality 
conditions  or  on  p<  itential  impacts  to 
water  quality  in  th  •  Forest  that  could 
occur  with  the  imp  ementation  of  the 
proposed  Plan.  Th^  sections  of  the  DEIS 
relating  to  air  quality  and  noise  also 
require  additional  inalysis.  EPA 
identified  the  typei  i  of  information  that 
should  be  added. 

ERP  No.  D-FHV\  -B50007-MA.  Rating 
EC2,  Merrimack  R:  ver  Bridge  and 
Approach  Roads,  ( lonstruction,  US-3  to 
Mammoth  Road.  *  4  Permit.  MA. 
SUMMARY:  EPA  1  elieves  this  project 
has  the  potential  t(  i  adversely  affect 
wetland,  water  qui  ility.  and  water 
supply  resources.  IPA  requested  that 
the  Federal  Highway  Administration 
and  the  Massachusetts  Department  of 
Public  Works  involve  EPA  in  the 
development  of  w(  tland  mitigation  and 
replacement,  erosi  >n  control  plans  and 
specification,  and  he  design  of  drainage 
and  closed  drainage  systems  for  this 
project. 

ERP  No.  D-FHW[-G40016-LA.  Rating 
LO.  Eden  Isles  Intorchange 
Construction.  I-IO  Wccess  Point.  Sect  10 
and  404  Permits.  LA.  SUMMARY:  EPA 
expressed  no  objection  to  the  proposed 
action  as  describe^ 


ERP  No.  D-FHW-K40109-CA.  Rating 
EC2,  Laguna  Canyon  Rd./CA-13S 
Upgrading,  Between  El  Toro  Rd.  and 
Canyon  Acres  Drive.  CA.  SUMMARY: 
EPA's  review  indicated  that  the  DEIS 
did  not  fully  address  air  quality  impacts 
&om  additional  traffic  which  may  be 
induced  by  the  highway  improvements. 

ERP  No.  D-SFW-L64031-AK.  Rating 
EC2,  Tetlin  NafI  Wildlife  Refuge, 
Comprehensive  Conservation  Plan, 
Wilderness  Designation  and 
Implementation,  AK.  SUMMARY:  EPA 
requested  that  the  final  EIS  describe  the 
monitoring  that  will  occur  and  how  the 
results  will  be  used  to  mitigate  violation 
of  applicable  water  quality  standards. 

Final  EISs 

ERP  No.  F-AFS-K65061-AZ,  Tonto 
Nat'l  Forest.  Land  and  Resource  Mgmt. 
Plan,  AZ.  SUMMARY:  EPA  suggested 
that  the  forest  planning  standards  and 
guidelines  for  minerals  management  be 
more  extensive,  and  that  future  Plans  of 
Operation  for  mining  address  certain 
water  quality  issues. 

ERP  No.  F-AFS-L61161-WA,  Mt.  St. 
Helens  Nat'l  Volcanic  Monument, 
Comprehensive  Mgmt.  Plan,  Gifford 
Nafl  Forest.  WA.  SUMMARY:  EPA 
made  no  formal  comments.  EPA 
reviewed  the  Bnal  EIS  and  found  the 
project  to  be  satisfactory. 

ERP  No.  F-CDB-K89058-CA, 
Chinatown  Redevelopment  Project, 
Construction,  Grants,  CA.  SUMMARY: 
EPA  continued  to  recommend  that  the 
Traffic  System  Management  Measures 
outlined  in  the  DEIS  be  implemented. 

ERP  No.  F-FHW-E40673-TN, 
Pellissippi  Parkway /TN-162  Extension, 
1-40/75  to  TN-115/Alcoa  Highway,  Sect. 
10  and  40^  permits,  TN.  SUMMARY: 
EPA  is  primarily  concerned  with  the 
potential  ground  water  and  surface 
water  contamination  in  the  karst 
geologic  zones.  Other  concerns  include 
predicted  noise  impacts  and  the  possible 
presence  of  riparian  wetlands.  If 
pursued,  the  project  should  be  carefully 
designed  and  mitigated  to  compensate 
for  karst  features  and  for  noise  and 
wetland  impacts. 

ERP  No.  F-FHW-F40219-WI,  State 
Trunk  Highway  50  Improvements,  US  12 
to  1-94,  404  Permit.  WI.  SUMMARY: 
EPA  stated  that  while  the  project  is 
acceptable  overall,  there  still  is  concern 
that  there  was  no  commitment  to 
bridging  the  calcareous  fen  on  structure. 
EPA  expressed  the  desire  that  the 
Record  of  Decision  indicate  that  the  fen 
win  be  bridged. 

ERP  No.  F-FHW-F40243-IL,  US  35 
West  Completion,  1-75  to  West  3rd 
Street,  Construction  and  Right-of-way 
Acquisition,  OH.  SUMMARY:  EPA's 
prior  concerns  with  noise,  air  quality. 


and  asbestos  impacts  have  been 
adequately  discussed  in  this  Rnal  EIS    ^ 
and,  therefore,  there  is  no  longer  any     ^ 
objection  to  the  project. 

ERP  No.  F-FHW-K40135-CA.  CA-113 
Construction.  County  Rd.  P27  to  1-5,  CA. 
SUMMARY:  EPA  had  no  comments  on 
the  final  EIS. 

ERP  No.  FS-GSA-B11003-RI.  Hoskins 
Park,  Old  wickford.  Naval  Gardens  and 
Gould  Island,  Disposal  of  Surplus 
Government  Property,  RI.  SUMMARY: 
EPA  believes  GSA  has  responded 
satisfactorily  to  concerns  raised  on  the 
Draft  Supplemental  EIS. 

ERP  No.  F-UAF-I100004-00.  Gandy 
Range  Extension,  Supersonic  Flight 
Training  Area,  Designation.  Hill  AFB, 
UT  and  NV.  SUMMARY:  EPA  believes 
the  revised  proposed  action  and  agreed 
to  mitigation  measures  result  in  an 
environmentally  acceptable  action. 

ERP  No.  F-UMT-K54016-CA,  San  Jose 
Multimodal  Transportation  Terminal 
Facility,  Construction  and  Development. 
CA.  SUMMARY:  EPA  had  no  comments 
on  the  Bnal  EIS. 

Amended  Notice 

The  following  review  was  completed 
during  the  week  of  November  18  through 
22, 1985  and  should  have  appeared  in 
the  FR  Notice  Published  on  December  6, 
1985. 

ERP  No.  F-COE-H36095-MO, 
Hannibal  Local  Flood  Protection  Plan,    • 
Mississippi  R.  and  Bear  Creek,  MO. 
SUMMARY:  EPA  has  no  objections  to 
the  preferred  alternative  presented  in     , . 
the  final  EIS. 

Dated:  December  10. 1985. 
Allan  Hirsch, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  85-29611  Filed  12-12-85:  8:45  am] 

BtLUNG  CODE  SS60-50-M 


[FRL-2937-4] 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  Wellfleet,  MA 

AGENCY:  Environmental  Protection 
Agency,  Region  I,  Boston. 
ACTION:  Preparation  of  an 
Environmental  Impact  Statement  on  the 
wastewater  and  septage  program  for  the 
Town  of  Wellfleet,  Massachusetts. 

Purpose:  In  accordance  with  the 
Environmental  Protection  Agency's 
(EPA)  procedures  on  the  Implementation 
of  the  National  Environmental  Policy 
Act  (NEPA)  (40  CFR  Part  6,  June  25, 
1985),  the  EPA  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on- the  proposed  Wellfleet  wastewater 
and  septage  management  program.  This 


BEST  COPY  AVAILABLE 
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notice  of  intent  is  issued  porsaant  to  40 
CFR  6.510(a)  of  these  regulations.  The 
decision  to  prepare  an  EIS  is  consistent 
with  S  1502.9(c)  of  the  Council  on 
Environmental  Quality  Regulations 
November  29, 1979. 

The  Town  of  Wellfleet  has  initiated 
facilities  planning  and  groundwater 
studies  for  the  development  of  a 
wastewater  and  septage  treatment  and 
disposal  fftoffam.  The  EIS  will  be 
prepared  concorrentiy  with  the  facilities 
plan  (a  so  called  "piggyback"  EIS)  and 
the  Commonwealth  of  Massachusetts 
Environmental  Impact  Report  (EIR).  The 
facilities  plan  and  EIS  wiU  evaluate 
several  proposed  sites  for  the  treatment 
facilities  and  associated  environmental 
impacts. 

The  HS  will  be  funded  by  the 
Commonwealth  of  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACR 

Ronald  G.  Manfredonia,  Chief  (WOE). 

EPA-Environmental  Evaluation  Section, 
John  F.  Kennedy  Federal  Building. 
Boston.  MA  02203.  Telephone— 61 7/223- 
5061.  FTS-223-5061. 

summary: 

A.  Background 

Potential  land  application  sites  have 
been  screened  in  prior  facilities 
planning.  Several  sites  need  further 
environmental  evaluation.  Resources 
that  may  be  impacted  include  shellfish 
and  other  fisheries  in  the  Herring  River 
and  surface  and  groundwater  resources. 
Several  sites  are  adjacent  to  or  within 
the  boundaries  of  the  Cape  Cod 
National  Seashore  managed  by  the 
National  Park  Service. 

B.  DesGr^>tion  of  EPA  Action 

Federal  actions  in  connection  with  the 
implementation  of  the  septage/ 
wastewater  treatment  program  include: 
(a)  EPA  grants  (or  loans]  for 
construction  of  facilities,  (b)  NPDES 
permit  for  disposal  of  treated 
wastewater  and  residuals,  and  (c)  case  3 
groundwater  determination. 

C.  Participation  in  the  EIS  Process 

Full  public  participation  by  interested 
Federal,  State  and  local  agencies  as  well 
as  other  concerned  organizations  and 
private  citizens  is  invited.  Newsletters 
and  other  informational  documents  will 
be  distributed  in  the  EIS  process. 

EPA  Region  I  and  the  Massachusetts 
Executive  Office  of  Environmental 
Affairs  will  jointly  conduct  two  scoping 
meetings  to  receive  public  and  agency 
views.  The  first  meeting  will  be  for  State 
and  Federal  agencies  on  January  7, 1988 


at  9:30  a.m.  in  the  Executive  Dining 
Room  in  the  JFK  Federal  Building, 
Boston,  MA.  The  second  meeting  will  be 
for  the  general  pnblic  on  January  9, 1986 
at  the  WelHIeet  Elementary  School, 
School  Street,  at  7  p.m. 

D.Timi^ 

EPA  expects  to  issue  a  draft  EIS  for 
public  review  and  comment  within 
approximately  12  to  15  months. 

E.  Request  for  Copies  of  tiie  Draft  EIS 

All  interested  parties  are  encouraged 
to  submit  their  names  and  addresses  to 
the  person  indicated  above  for  inclusion 
on  the  distribution  list  for  the  draft  EIS 
and  related  public  notices. 

Dated:  December  10. 1985. 
Allan  Hirach, 

Director,  Office  of  FederaJ  Activities. 
[PR  Doc.  85-29612  Piled  12-12^-85:  ft45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

PubBc  Infonmitton  Cdectlon 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511. 

Copies  of  the  submission  are 
available  from  Jerry  Cowden.  Federal 
Communications  Commission,  (202)  632^ 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  David  Reed.  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington.  DC  20503,  (202)  395- 
7231. 

OMB  Number  3060-0212. 

Title:  Section  73.2060,  Equal 
Employment  Opportunity. 

Action:  Extension. 

Respondents:  Radio  and  television 
broadcast  stations. 

Estimated  Annual  Burden:  11,486 
Recordkeepera;  1,194.544  Burden  Hours. 

Federal  Communications  Commission. 

William  |.  Ttkarico. 

Secretary. 

[FR  Doc.  85-29671  Filed  12-12-85:  8:45  am] 
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Advisory  Committee  for  tfie  ITU  World 
Administrative  Radio  Conference  on 
the  Use  of  tfie  Geostationary  SateUite 
Orbit  and  ttie  Planning  of  ttie  Space 
Services  Utilizing  it  (Space  WARC 
Advisory  CoRMNtttse);  Main  Committae 
Meeting 

The  Commission  has  decided  to 
continue  the  Space  WARC  Advisory 
Committee  and  has  scheduled  the  next 
meetii^  for  January  22, 1986.  This  will 
be  the  first  meeting  of  the  Committee 
following  the  conclusion  of  the  furst 
session  of  the  Conference  in  September. 
1965.  The  Committee  will  be  preparing 
recommendations  for  proposals  and 
positions  for  the  second  session  to  be 
held  in  1988.  The  principal  objective  of 
the  meeting  will  be  to  review  the  status 
of  U.S.  preparations  for  the  Space 
WARC  second  session,  including  a 
review  of  the  first  session  results  and 
upcoming  events.  The  advisory 
Committee  will  be  restructured  in  order 
to  be  responsive  to  the  specific  agenda 
and  issues  of  the  Second  Session. 
Details  regarding  the  date,  place  and 
agenda  of  the  meeting  are  provided 
below. 

Chairman:  Ronald  F.  Stowe  (703)  442- 
5022. 

Vice  Chairman:  Stephen  E.  Doyle  (916) 
355-6941. 

Date:  Wednesday,  January  22. 1986. 

Time:  9:30  A.M.-1:00  P.M. 

Location:  Federal  Communications 
Commission,  1919  M  Street,  NW.,  Room 
856,  Washington.  DC  20554. 

Designated  Federal  Employee: 
Thomas  S.  Tycz.  (202)  632-3214. 

Agenda:  (1)  Adoption  of  Agenda. 

(2)  Statu*  of  Preparatory  Activities: 
— First  Session  Results. 

— CCIR  Activities. 
—Other  mj  Activities. 

(3)  Proposed  Committee  Structure. 
Tasks  and  Schedule. 

(4)  Date  of  Next  Meeting. 

(5)  Other  Business. 

(6)  Adjournment. 

For  additional  information,  please 
contact  Thomas  S.  Tycz.  (202)  632-3214, 
or  the  Committee  Chairman. 

Federal  CommnnicatkMis  CommiMion 

William  I.  Tricirico.  _ 

Secretory. 

[PR  Doc.  e-29S6S  Piled  IZ-tZ-Oi  8:45  am| 
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(Itoport  Na  W-4] 

Window  Notice  let  th«  Rling  of  FM 
Broadcast  Applio  «ions 

Released:  Decemtx  t  9, 1985. 


Notice  is  hereby 
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given  that  appliations 


for  vacant  FM  broadcast  allotmentfs) 
listed  on  the  attached  appendix  may  be 
submitted  for  Hlind  during  the  period 
beginning  December  23, 1985,  and 
ending  January  23,|l9Be,  inclusive. 
Selection  of  a  penqittee  from  a  group  of 
acceptable  applicahts  will  be  by  the 
Comparative  Hear  ng  process. 

Federal  Communications  Commission. 

Williani  |.  Tricarico. 

Secretary. 

Appendix 

Channel— 245  A 

Crisfield— MD 
Standish— MI 
Indianola — MS 
Arlington — NY 
Troy— OH 
Wauseon — OH 
Williard— OH 
Ridgebury — PA 
Pittsburg— TX 
Mount  Jackson — V|\ 
Naches — WA 

Channel— 251 A 

Salisbury— CT 
Van  Buren- ME 
Laurel— MS 

Channel— 251  C 

Las  Vegas — NM 

|FR  Doc  85-29570  FUid  12-12-«5;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

(Doci(«tNo.R-0548] 

Banic  Holding  Conjpany  Reporting 
Requirements 


aqency:  Federal  Reserve 
action:  Agency  foyns 


System, 
under  review. 


Background 

Notice  is  herey  g  ven  of  Hnal  approval 
of  proposed  inform  ition  collections  by 
the  Board  of  Cover  lors  of  the  Federal 
Reserve  System  (Bi^ard)  under  OMB 
delegated  authority,  as  per  5  CFR  1320.9 
(OMB  Regulations  i  m  Controlling 


Paperwork  Burdent 


summary:  Under  tl  e  Bank  Holding 
Company  Act  of  19  56.  as  amended,  the 
Federal  Reserve  is  -esponsible  for  the 
supervision  and  rej  ulation  of  all  bank 


holding  companies 


Board  has  stated  that  it  looks  to  the 


on  the  Public). 


In  Regulation  Y,  the 


holding  company  to  provid  Tinancial  and 
managerial  strength  to  its  subsidiary 
bank(s).  On  June  26, 1985.  the  Board  of 
Governors  of  the  Federal  Reserve 
System  initially  approved,  under  OMB 
delegated  authority,  a.  i  submitted  for 
public  comment  a  proposed  revision  of 
the  reporting  requirements  for  bank 
holding  companies.  The  current 
requirements  are  contained  in  the    - 
Annual  Report  of  Bank  Holding 
Companies  (FR  Y-6;  OMB  No.  7100- 
0124),  and  the  Bank  Holding  Company 
Financial  Supplement  (FR  Y-9;  OMB  No. 
7100-0128),  the  Bank  Holding  Company 
Financial  Statements  (FR  2352;  OMB  No. 
7100-0210).  The  Federal  Reserve  Board 
has  approved  revisions  to  the  reporting 
requirements  of  bank  holding  companies 
and  has  approved  a  new  report  for 
nonbanking  subsidiaries  of  bank  holding 
companies  for  a  period  of  three  years 
from  the  date  of  the  implementation  of 
each  report.  The  revisions  are  designed 
to  obtain  data  crucial  for  supervisory 
purposes,  to  provide  the  needed 
information  on  a  more  frequent  basis 
and  to  simplify  the  reporting  structure 
contained  in  the  existing  holding 
company  reports.  The  reports  are 
authorized  by  section  5(c)  of  the  Bank 
Holding  Company  Act  of  1956  (12  U.S.C. 
1844).  and  S  225.5(b)  of  Regulation  Y  (12 
CFR  225.5(b)). 

Proposal  Approved  Under  OMB 
Delegated  Authority — the  Extension 
With  Revision  of  the  Collection  of  the 
Following  Reports 

1  J^R  Y-9  C.  entitled  Consolidated 
Financial  Statements  for  Bank  Holding 
Companies  with  Total  Consolidated 
Assets  of  $150  million  or  more,  or  with 
more  than  One  Subsidiary  Bank — (the 
consolidated  financial  statements 
formerly  contained  in  the  FR  Y-9). 

This  report  is  to  be  filed  by  all  bank 
holding  companies  that  have  total 
consolidated  assets  of  $150  million  or 
more  and  by  all  multibank  holding 
companies  regardless  of  size.  The 
following  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9  C,  unless 
the  Board  specifically  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  that  are  subsidiaries 
of  another  bank  holding  company;  bank 
holding  companies  which  have  been 
granted  a  hardship  exemption  by  the 
Beard  under  section  4(d)  of  the  Bank 
Holding  Company  Act;  and  foreign 
banking  organizations  as  defmed  by 
§  211.23(b)  of  Regulation  K.  The 
consolidated  balance  sheet  and  income 
statement  are  to  be  completed  in 
accordance  with  generally  accepted 
accounting  principles;  however,  the 
instructions  to  the  FR  Y-9  C  specify  the 
types  of  assets,  liabilities,  revenue,  and 


expenses  to  be  included  in  each  account 
category  and  additional  items  reflecting 
differences  between  generally  accepted 
accounting  prin'ciples  and  bank 
regulatory  accoiuiting  procedures  are 
required  to  be  reported  as  memoranda 
items  to  the  report  to  assess  risk  and 
analyze  capital  adequacy.  The  proposal 
is  to  be  implemented  on  a  quarterly 
basis  as  of  March  31, 1986,  with  a 
submission  date  of  45  days  after  the  "as 
of  date.  Bank  holding  companies  are  to 
continue  to  submit  the  current  FR  Y-9 
and  the  slip-sheet  to  the  FR  Y~9  as  of 
December  31, 1985.  ' 

Report  title:  Consolidated  Financial 
Statements  for  Bank  Holding 
Companies  with  Total  Consolidated 
Assets  of  $150  million  or  more  or  with 
more  than  One  Subsidiary  Bank. 
Agency  form  number  FR  Y-9  C 
OMB  Docket  number:  7100-0128 
Frequency:  quarterly 
Reporters:  Bank  Holding  Companies 
Small  businesses  are  affected. 
This  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

2.  FR  Y-9  LP,  entitled  Parent 
Company  Only  Financial  Statements  for 
Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  $150  million  or 
more,  or  with  more  than  One  Subsidiary 
Bank — (the  parent  company  only 
statements  formerly  contained  in  the  FR 
Y-9). 

This  report  is  to  be  filed  on  a  parent 
company  only  basis  by  all  bank  holding 
companies  that  have  total  consolidated 
assets  of  $150  million  or  more,  or  have 
more  than  one  subsidiary  bank.  Bank 
holding  companies  of  any  size  that  are 
controlled  by  another  bank  holding 
company  that  has  total  consolidated 
assets  of  $150  million  or  more,  or  have 
more  than  one  subsidiary  bank  must  file 
the  FR  Y-9  LP.  The  following  bank 
holding  companies  are  exempt  from 
filing  the  FR  Y-9  LP,  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report:  bank  holding 
companies  which  have  been  granted  a 
hardship  exemption  by  the  Board  under 
section  4(d)  of  the  Bank  Holding 
Company  Act  and  foreign  banking 
organizations  as  defined  by  §  211.23(b) 
of  Regulation  K.  This  report  is  to  be 
submitted  with  the  consolidated 
financial  statements  required  above. 
The  proposal  is  to  be  implemented  on  a 
quarterly  basis  as  of  March  31, 1986, 
with  a  submission  date  of  45  days  after 
the  "as  of  date. 
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Report  title:  Parent  Company  Only 
Financial  Statements  for  Bank 
Holding  Companies  with  Total 
Consolidated  Assets  of  $150  million  or 
more,  or  with  more  than  One 
Subsidiary  Bank. 
Agency  form  numbef:  FR  Y-9  LP  .  - 
0MB  Docket  number  7100-0128 
Frequency:  quarterly  Reporters: 
Bank  Holding  Companies 
'  Small  businesses  are  affected.    - 

This  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

3.  FR  Y-9  SP.  enUtled  Parent 
Company  Only  Financial  Statements  for 
One  Bank  Holding  Companies  with 
Total  Consolidated  Assets  of  less  than 
$150  million — (the  abbreviated  parent 
company  only  statements  formerly 
contained  in  the  FR  2352). 

This  report  is  to  be  filed  by  all  one- 
bank  holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million.  This  proposal  is  to  be 
implemented  on  a  semi-annual  basis  as 
of  June  30, 1986,  with  a  submission  date 
of  45  days  after  the  "as  of  date.  The 
foUowing  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9  SP.  unless 
the  Board  speciHcally  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  which  have  been 
granted  a  hardship  exemption  by  the 
Board  under  section  4(d)  of  the  Bank 
Holding  Company  Act  and  foreign 
banking  organizations  as  defined  by 
§  211.23(b)  of  Regulation  K.  Bank 
holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million  in  consolidated  assets  are  also 
required  to  submit  the  FR  2352  that  was 
required  for  June  30, 1985,  as  of 
December  31,  1985. 
Report  title:  Parent  Company  Only 
Financial  Statements  for  One  Bank 
Holding  Companies  with  Total 
Consolidated  Assets  of  less  than  $150 
million. 
Agency  form  number  FR  Y-9  SP 
OMB  Docket  number  7100-0128 
Frequency:  semiannually 
Reporters:  Bank  Holding  Companies 
Small  business^  are  affected. 
This  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  is  not 
routinely  given  con^dential  treatment. 
However,  confidential  treatment  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

4.  FR  Y-6,  as  revised,  now  titled 
Annual  Report  of  Bank  Holding 
Companies — (formerly  the  Annual 
Report  for  Domestic  Bank  Holding 
Companies). 


This  report  is  to  be  filed  by  all  bank 
holding  companies,  except  for  those 
filing  the  FR  Y-7  (Annual  Report  of 
Foreign  Banking  Organizations),  on  an 
annual  basis  as  of  the  end  of  their-fiscal 
year.  The  revisions  to  the  FH  Y-6  are  to 
be  implemented  beginning  December  31. 
1985.  The  revisions  include: 
'  (a)  The  elimination  of  the  submission 
of  complete  structiu%  data  on  an  annual 
basis  and  the  replacement  of  this 
requirement  with  a  report  of  changes  in 
structure  (se  FR  Y-6  A  below), 

(b)  The  replacement  of  the  collection 
of  selected  nonbank  data  formerly  in  the 
FR  Y-6  with  the  FR  Y-11 1  (discussed 
below),  and 

(c)  A  change  in  the  criterion  for  the 
required  submission  by  bank  holding 
companies  of  consolidated  financial 
statements  certified  by  an  independent 
public  accountant  from  holding 
companies  with  total  banking  assets  of 
$100  million  or  more  to  those  companies 
with  total  consolidated  BMets  of  $150 
million  or  more.  For  multi  tiered  bank 
holding  companies,  the  certification 
requirement  is  to  be  waived  for  lower 
tiers  since  the  top  tier  is  required  to  file 
certified  statements  encompassing  the 
consolidated  organization. 

Report  title:  Annual  Report  of  Bank 

Holding  Companies. 
Agency  form  number  FR  Y-« 
OMB  Docket  number  7100-0124 
Frequency:  annually 
Reporters:  Bank  Holding  Companies 

Small  businesses  are  affected. 

This  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

5.  FR  Y-6  A,  entitled  Bank  Holding 
Company  Report  of  Changes  In 
Investments  Or  Activities — (formerly 
contained  in  the  FR  Y-6). 

This  report  of  change  in  structure  is  to 
be  filed  by  any  bank  holding  company 
that  has  a  change  in  its  investments  or 
activities  and  is  to  replace  the 
requirement  of  complete  structure 
reporting  each  year.  This  report  is  to  be 
filed  as  of  the  end  of  the  quarter 
following  the  change  in  structure.  This 
proposal  is  to  be  implemented  as  of 
March  31, 1986,  with  a  submission  date 
of  45  days  after  the  end  of  the  quarter 
following  the  change.  As  a  result  of 
implementing  the  changes  to  the  FR  Y-6 
above,  the  initial  report  filed  by  bank 
holding  companies  as  of  March  31, 1986, 
is  to  cover  all  changes  in  structure  from 
those  previously  reported  In  the  FR  Y-6 
prior  to  the  revision.  For  most 
companies,  this  will  result  in  reporting 
changes  that  have  occurred  since 


December  31, 1984,  or  over  the  prior  five 
quarters. 

Report  title:  Bank  Holding  Company 

Report  of  Changes  in  Investments  or 

Activities. 
Agency  form  number  FR  Y-6  A 
OMB  Docket  number  7100-0124 
Frequency:  event-generated  on  a 

quarterly  basis 
Reporters:  Bank  Holding  Companies 

Small  businesses  are  affected. 

This  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

6.  FR  Y-11 1,  entitled  Annual  Report  of 
Selected  Financial  Data  For  Nonbank 
Subsidiaries  of  Bank  Holding 
Companies — (formerly  selected 
nonbank  financial  items  on  page  3  of 
Schedule  A  of  the  FR  Y-6). 

This  report  is  to  be  filed  by  all  bank 
holding  companies  for  their  nonbanking 
subsidiaries  on  an  annual  basis  as  of 
December  31.  This  is  a  continuation  of 
the  current  requirement  in  the  FR  Y-6. 
The  proposal  is  to  be  implemented  as  of 
December  31, 1985,  with  a  submission 
date  of  60  days  after  the  "as  of  date. 
Bank  holding  companies  that  have 
nondepository  consumer  finance 
companies  or  nondepository  mortgage 
banking  companies  may  choose  to 
submit  the  selected  nonbank  financial 
data  for  all  subsidiaries,  including  those 
solely  engaged  in  the  sale  of  credit- 
related  insurance  for  these  subsidiaries, 
engaged  in  the  same  type  of  nonbanking 
activity  on  a  combined  basis. 

Report  tide:  Annual  Report  of  Selected 

Financial  Data  For  Nonbank 

Subsidiaries  of  Bank  Holding 

Companies. 
Agency  form  number.  FR  Y-11 1 
OMB  Docket  number  7100-0218 
Frequency:  annually 
Reporters:  Bank  Holding  Companies 

Small  businesses  are  affected. 

This  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  is  not 
routinely  given  confidential  treatment 
However,  confidential  treatment  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

7.  FR  Y-11  Q.  entitled  Combined 
Financial  Statement  of  Nonbank 
Subsidiaries  of  Bank  Holding 
Companies — (the  new  combined 
nonbanking  subsidiary  report). 

This  report  is  to  be  filed  on  a 
quarterly  basis  by  (a)  bank  holding 
companies  with  total  consolidated 
assets  of  $1  billion  or  more;  and  (b)  bank 
holding  companies  with  total 
consolidated  assets  of  between  $150 
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million  and  $1  billioi  that  meet  one  or 
more  of  the  followin  g  conditions:  (i)  the 


assets  of  the  haidinj 
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nonbank  subsidiarif  s  make  up  5  percent 
or  more  of  total  com  olidated  assets,  (ii) 
net  income  of  the  he  Iding  company's 
nonbank  subsidiaries  make  up  5  percent 
or  more  of  the  holdiaig  company's  total 
consolidated  net  incpme,  or  (iii)  the 
holding  company's  i  westments  in  an/or 
loans  and  advances  to  nonbank 
subsidiaries  exceed  5  percent  of  the 
holding  company's  t  >tal  consolidated 
equity  capital.  The  p  roposal  is  to  be 
implemented  as  of  N  [arch  31, 1986,  with 
a  submission  date  o  60  days  after  the 
"as  of  dated. 
Report  title:  Combin  ;d  Financial 

Statement  of  Nondank  Subsidiaries  of 

Bank  Holding  Con  ipanies 
Agency  form  numbe  ■:  FR  Y-11  Q 
OMB  Doclwt  numbe  -  7100-0218 
Frequency:  quarterly 
Reporters:  Bank  Hoi  ling  Companies 

Small  businesses  i  ire  not  affected. 

This  information  c  oUection  is 
mandatory  (12  U.S.C.  1844)  and  is  not 
routinely  given  confidential  treatment. 
However,  confidenti  il  treatment  can  be 
requested  in  accords  nee  with  the 
instructions  to  the  fc  rm. 

a  FR  Y-11  AS.  enl  itled  Annual 
Supplement  to  the  C  imbined  Financial 
Statement  of  Nonbai  \k  Subsidiaries  of 
Bank  Holding  Comp  mies — (an  annual 
supplement  to  the  at  ove  quarterly 
report,  which  provid  ;s  the  aggregate 
nonbank  informatioi  by  type  of 
nonbank  activity). 

This  report  is  to  b(  submitted  as  of 
each  December  31  b;  r  the  same  bank 
holding  companies  s  ibmitting  the 
quarterly  report  (No,  7  above).  The 
detail  by  type  of  spe  ;ific  nonbank 
activity  is  be  reporte  d  on  a  basis  that 
combines  the  nonbai  tk  companies 
according  to  the  prin  lary  business 
activity  of  each  legai  entity.  The 
proposal  is  to  be  imp  lemented  as  of 
December  31, 1986.  v  rith  a  submission 
date  of  60  days  after  the  "as  of  date. 
Report  title:  Annual  supplement  to  the 

Combined  Financi  i\  Statement  of 

Nonbank  Subsidia  ries  of  Bank 

Holding  Companic  s. 
Agency  form  numbei :  FR  Y-11  AS 
OMB  Docket  numbei  7100-0218 
Frequency:  annually 
Reporters:  Bank  Holi  ling  Companies 

Small  businesses  c  re  not  affected. 

This  information  c  jllection  is 
mandatory  (12  U.S.C  1844)  and  is  not 
routinely  given  confi  iential  treatment. 
However,  confidenti  il  treatment  can  be 
requested  in  accords  nee  with  the 
instructions  to  the  fo  rm. 
H>R  FURTHER  INFORH  ATION  CONTRACT: 
Stephen  Lovetfe.  Suf  ervisory  Financial 


Analyst,  Division  of  Banking 
Supwrvision  and  Regulation  (202/452-     ' 
3622),  or  Arieen  Lustig,  Senior  Financial 
Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
2987). 

The  following  individuals  may  be 
contacted  with  respect  to  issues  related 
to  the  Paperwork  Reduction  Act  of  1980: 

Federal  Reserve  Board  Clearance 
Officer — Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829). 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  320a  Washington,  DC  20503  (202- 
395-6880). 

SUPPlfMCfTTARY  INFORMATION:  The 

Board  has  approved,  under  delegated 
authority  from  the  Office  of 
Management  and  Budget,  (1)  revisions  to 
the  existing  reporting  requirements  for 
bank  holding  companies  and  (2)  the 
implementation  of  a  new  report  on 
nonbanking  subsidiaries.  The  proposal 
to  revise  the  existing  reporting 
requirements  and  implement  a  new 
report  on  nonbank  subsidiaries  received 
initial  Board  approval  and  was  issued 
for  public  comment  on  June  26, 1985.  The 
comment  period  for  the  proposal  expired 
on  September  30, 1985.  after  being 
extended  beyond  the  original  expiration 
dates.  The  reporting  requirements 
approved  by  the  Board  are  listed  above 
under  Proposal  Approved  under  OMB 
Delegated  Authority— the  Extension 
with  Revision  of  the  Collection  of  the 
Following  Reports. 

Over  the  past  year,  considerable 
effort  has  been  devoted  by  the  Federal 
Reserve  to  strengthening  procedures  for 
monitoring  risk-taking  between  on-site 
examinations  and  identifying 
supervisory  problems  at  an  earlier  stage. 
An  important  aspect  of  this  effort  has 
been  the  development  of  proposals  to 
revise  the  supervisory  reports,  including 
the  FR  Y-9  and  the  FR  Y-6,  filed  by 
bank  holding  companies  with  the 
Federal  Reserve.  The  implementation  of 
these  revised  reorts  will  enhance  the 
Federal  Reserve's  off-premise 
surveillance  capabilities  regarding  bank 
holding  companies  and  complement,  in 
an  important  way,  the  policies  recently 
approved  by  the  Board  to  increase  the 
frequency  of  our  on-site  examination 
and  inspection  activities.  In  addition  to 
these  proposals.  Board  staff  has  under 
consideration  additional  initiatives  to 
further  strengthen  our  monitoring  and 
surveillance  activities. 

The  proposal  initially  approved  and 
issued  for  public  comment  by  the  Board 


revised  the  FR  Y-9,  Banking  Holding 
Company  Financial  Supplement,  and  the 
FR  Y-6.  Annual  Report  of  Dank  Holding 
Companies.  The  revisions  to  the  fixed- 
form  FR  Y-9  reporting  requirements  for 
large  bank  holding-companies  were 
intended  to  obtain  new  data  necessary 
to  assess  operations  and  risks,  to 
strengthen  the  Federal  Reserve's 
surveillance  programs,  to  obtain  data  on 
a  more  frequent  basis,  and  fo  conform 
the  account  categories,  definitions,  and 
basis  of  reporting,  where  appropriate,  to 
those  of  the  Reports  of  Condition  and 
Income  filed  by  commercial  banks 
(FFIEC  031  through  034)  OMB  No.  7100- 
0036  ("the  call  report").  In  general,  the 
new  information  is  consistent  with  data 
being  collected  for  supervisory  purposes 
from  commercial  banks  in  the  call 
report.  The  consolidated  FR  Y-9.  now 
the  FR  Y-9  C,  reporting  requirements 
include  new  information  on  past  due, 
nonaccrual,  and  renegotiated  loans  and 
leases,  on  the  components  of  primary 
and  secondary  capital,  on  off-balance 
sheet  activities,  on  cutsomer  domicile 
(i.e.,  foreign  or  U.S.).  and  on  average 
balances.  The  consolidated  reports  also 
require  a  reconciliation  of  the  equity 
capital  accounts,  a  reconciliation  of 
charge-offs  and  recoveries  on  loans  and 
lease  financing  receivables,  and  a 
reconciliation  of  the  allowance  for  loan 
and  lease  losses  and  allocated  transfer 
risk. 

For  smaller  bank  holding  companies, 
the  proposed  revisions  to  the  reporting 
requirements  for  the  first  time  would 
collect  fixed-form  parent  company  only 
data  on  a  continuing  basis.  This 
represents  a  new  reporting  requirement 
for  those  companies  having  total 
consolidated  assets  of  less  than  $50 
million. 

The  revisions  of  the  FR  Y-6  were 
designed  to  rationalize  and  simplify  the 
collection  and  processing  of  information 
by  breaking  the  report  down  into 
separate  components.  The  proposal 
eliminates  the  burden  associated  with 
reporting  complete  structure  on  an 
annual  basis  by  substituting  a 
requirement  that  only  changes  in 
structure  be  reported.  Another  aspect  of 
the  revision  raised  the  requirement  for 
the  submission  of  financial  statements 
certified  by  an  independent  public 
accountant  to  $150  million  in 
consolidated  holding  company  assets 
from  the  present  requirement  of  $100 
million  in  banking  assets. 

Comments  on  the  Revision 

The  Board  received  comments  from 
124  respondents,  including  105  from 
bank  holding  companies.  Of  the  latter. 
47  were  received  from  large  bank 
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holding  companies  with  assets  over  $150 
million  that  would  file  both  consolidated 
and  parent  company  only  data,  and  58 
were  received  from  small  bank  holding 
companies  that  would  hie  only  parent 
company  financial  statements. 
Additional  comments  were  received 
from  3  law  flrms,  1  investment  banking 
firm,  2  public  accounting  firms,  and  4 
trade  associations.  Eight  Reserve  Banks 
and  the  Office  of  the  Comptroller  of  the 
Currency  also  submitted  comments. 
Subsequent  to  the  end  of  the  comment 
period,  Board  staff  met  with 
representatives  of  the  twenty-five 
largest  bank  holding  companies  at  the 
companies'  request  to  discuss  the 
proposed  revisions  of  the  reports.  ' 

In  general,  most  bank  holding 
companies,  banking  associations,  and 
other  members  of  the  public  that 
submitted  comments  raised  objections 
to  the  proposal,  although  some  banking 
organizations  favored  certain  aspects  of 
the  proposal.  Some  bank  holding 
companies  questioned  the  need  for  the 
information  and  indicated  their  belief 
that  alternative  sources  of  information 
are  available  to  the  Federal  Reserve. 
Commenters  suggested  that  the  Federal 
Reserve  use  the  financial  information 
submitted  to  the  Securities  and 
Exchange  Commission  on  Form  10-K 
and  Form  10-Q  instead  of  requiring  the 
submission  of  separate  data  on  the  FR 
Y-g.  Small  bank  holding  companies 
stated  that  they  were  merely  shells, 
formed  for  income  tax  reasons,  and  that 
the  Federal  Reserve  could  adequately 
monitor  their  condition  through  the  use 
of  the  Reports  of  Condition  filed  by  their 
subsidiary  banks. 

Comments  on  other  aspects  of  the 
proposal  were  favorable.  Bank  holding 
companies  generally  approved  of  the 
proposed  changes  in  the  FR  Y-6  that  are 
designed  to  readuce  reporting  burden, 
although  some  viewed  the  proposed 
changes  in  reporting  structure  on  a 
quarterly  basis  as  an  increase  in  burden. 
Overall,  bank  holding  companies 
favored  the  increase  in  the  size  criterion 
for  the  submission  of  certified  financial 
statements  to  $150  miUlon  in 
consolidated  assets.  This  would,  in 
effect,  reduce  the  number  of  companies 
that  would  have  to  file  certified 
financial  statements. 

The  proposal  contained  a  new 
reporting  requirement  on  nonbanking 
subsidiaries.  Under  the  proposal,  bank 
holding  companies  would  submit 
financial  statements  on  a  combined 
basis  for  nonbank  subsidiaries.  The 
statements  would  be  submitted  on  a 
quarterly  basis,  with  a  supplement 
oroviding  more  detailed  data  by  type  of 
nonbank  activity  to  be  submitted  on  an 


annual  basis.  Bank  holding  companies 
commented  that  the  proposal  should 
have  a  materiality  test  for  the  bank 
holding  companies  having  greater  than 
$1  billion  in  total  assets,  rather  than,  as 
proposed,  requiring  all  such  large 
companies  to  file  the  report  In  addition, 
bank  holding  companies  commented 
that  reporting  by  type  of  nonbank 
activity  should  be  based  on  the  primary 
activity  of  the  legal  entity  rather  than 
allocating  accounts  by  each  business 
activity  within  each  nonbank 
subsidiary. 

Discussion 

Under  the  Bank  Holding  Company  Act 
of  1956,  as  amended,  the  Federal 
Reserve  is  responsible  for  the 
supervision  and  regulation  of  all  bank 
holding  companies.  In  Regulation  Y,  the 
Board  has  stated  that  it  looks  to  the 
holding  company  to  provide  financial 
and  managerial  strength  to  its 
subsidiary  bank(s].  Consistent  with 
these  responsibihties,  the  revisions  to 
the  bank  holding  company  reporting 
requirements  are  designed  to  obtain 
data  essential  for  supervisory  purposes, 
to  provide  the  needed  information  on  a 
more  frequent  basis,  and  to  simplify  the^ 
reporting  structure  contained  in  the 
existing  holding  company  reports.  The 
information  provided  by  bank  holding 
companies  in  both  the  FR  Y-9  and  FR  Y- 
6  report  forms  assists  the  Federal 
Reserve  in  monitoring  the  operations  of 
holding  companies,  thereby  helping  to 
ensure  that  Uieir  operations  are 
conducted  in  a  safe  and  sound  manner 
that  protects  the  depositors  of  the 
subsidiary  bank(s).  The  information  also 
assists  in  determining  holding  company 
compliance  with  the  nonbank 
prohibitions  of  the  Bank  Holding 
Company  Act  and  Regulation  Y  (12  CFR 
225). 

The  FR  Y-9  C  and  the  FR  Y-0  LP  are 
the  primary  source  of  systematic  and 
consistent  financial  information  both  on 
the  consolidated  holding  company  and 
on  the  parent  organization.  Financial 
information  filed  with  the  Securities  and 
Exchange  Commission  on  Form  10-K 
and  10-Q  is  not  provided  in  a  standard 
format  that  lends  itself  to  the 
construction  of  an  automated  data  base 
for  computerized  screening  and 
surveillance  activities.  The  information 
provided  by  the  FR  Y-9  is  critical  for  the 
Federal  Reserve  System's  bank  holding 
company  surveillance  program  which 
involves  the  on-going  monitoring  of  the 
financial  condition  of  holding  companies 
between  on-site  inspections.  The  FR  Y-9 
information,  as  well  as  ratios  developed 
from  it.  is  used  in  the  detection  of 
emerging  financial  problems,  in  the 
analysis  of  a  bank  holding  company's 


financial  condition,  in  the  performance 
of  pre-inspection  analyses,  and  in  the 
evaluation  of  bank  holding  company 
mergers  and  acquisitions.  The  YR  Y-9 
data  provide  standardized  information 
for  the  purpose  of  generating  periodic 
bank  holding  company  surveillance 
screens  and  Bank  Holding  Company 
Performance  Reports  that  are  similar  to 
the  Uniform  Bank  Performance  Reports 
prepared  by  the  Federal  Financial 
Institutions  Examination  Council.  In 
addition  to  use  by  examiners.  Bank 
Holding  Company  Performance  Reports 
are  available  to  holding  companies  and 
should  assist  them  in  comparing  certain 
aspects  of  their  performance  and 
operations  with  those  of  their  peers. 

Small  bank  holding  companies 
commented  that  the  Federal  Reserve,  in 
discharging  its  supervisory 
responsibilities,  could  rely  on  the  call 
reports  filed  by  subsidiary  banks,  rather 
than  request  additional  reports  from 
bank  holding  companies.  However, 
some  holding  companies  are 
characterized  by  high  Jevels  of  debt  that 
could  have  a  significant  impact  on  the 
condition  of  their  subsidiary  banks,  and 
that  is  not  reported  in  the  subsidiary 
bank  call  reports.  This  leverage  and  the 
resulting  debt  service  requirements,  in 
combination  with  the  potential 
deterioration  in  the  asset  quahty  and 
earnings  of  some  bank  subsidiaries, 
underscore  the  importance  of  obtaining 
additional  information  from  small  bank 
holding  companies  beyond  that 
contained  in  the  call  report  for  the 
subsidiary  bank. 

The  other  significant  issues  raised  by 
the  public  concerning  the  proposed 
revisions  of  the  Board's  reporting 
requirements  in  the  FR  Y-9  and  FR  Y-6 
were  the  following: 

(1)  The  accounting  treatment  initially 
proposed  in  the  FR  Y-9  that,  for 
supervisory  purposes,  paralleled  bank 
call  report  treatment  by  specifying 
departures  from  generally  accepted 
accounting  principles  for  certain  limited 
transactions: 

(2)  The  implementation  date  of  the 
revised  FR  Y-9; 

(3)  The  submission  date  of  the  FR  Y-9; 

(4)  The  requirement  for  the 
submission  of  certified  financial 
statements  in  the  ¥K  Y-6  for  holding 
companies  over  a  certain  size  cutoff  and 
the  additional  requirement  for  lower 
tiered  bank  holding  companies  over  the 
cutoff  to  file  separate  certified 
statements  even  though  their  parent 
companies  already  file  certified 
statements  with  the  Federal  Reserve; 

(5)  The  proposed  requirement  that  the 
FR  Y-9  and  the  FR  Y-6  report 
submissions  contain  the  signatures  o^ 
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three  directors  o 
and 

(6)  The  proposed 
requirements  for 
subsidiaries. 


Accounting  Trea.  men! 
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comments  on  the  FR 
3posal  addressed  the 
F  generally  accepted 
pies  (GAAP,  raher 
proposed,  regulatory 
,res  (so-called  RAP)  in 
preparing  the  coi^olidated  FR  Y-9 
rinancial  stateme^its,  which  is  now  the 
I  addressing  this 
liolding  company 
lofGAAP).Twenty- 
liolding  companies,  the 
four  trade  associations,  the  investment 
banking  firm,  and  one  law  firm 
commented  on  th  >  issue.  One  large 
multinational  ban  k  holding  company,  in 
commenting,  statfd,  "Our  most  serious 
concern  relates  tq  the  proposed 
departure  from  re  sorting  on  the  basis  on 
generally  accepte  1  accounting 
principles." 

Those  holding  ( ompanies  commenting 
adversely  on  the  ^se  of  RAP  were  bank 
holding  companieJB  that  are  registered 
^EC.  The  one  holding 
nented  favorably  on 
'.  Y-9  accounting 
,equired  of  commercial 
banks  on  the  call  Report  is  not  registered 
with  the  SEC,  as  k  also  true  of 
approximately  SOJpercent  of  the  1.300 
expected  holding  company  respondents. 
The  issue  of  th0  appropriate  reporting 
treatment  for  ban^c  holding  company 
supervisory  reports  was  previously 
discussed  by  the  Board  when  the 
proposal  was  issued  for  public  comment. 
In  issuing  the  proposal,  the  Board  stated: 
"In  general,  it  is  tke  policy  of  the  Federal 
Reserve  in  specifting  the  details  of 
instructions  for  rnorting  requirements 
to  follow  generally  accepted  accounting 
principles  (GAArt  whenever  possible 
and  provided  theae  do  not  exist  specific 
regulatory  needs  for  particular  pieces  of 
information  on  ar  other  basis.  However, 
because  of  the  sp  (cial  supervisory, 
regulatory,  and  ec  onomic  policy  needs 
served  by  these  bank  holding  company 
reports,  the  Board  is  proposing  that  the 
reporting  treatment  to  be  specified  in  the 
instructions  depart  from  GAAP  with 
respect  to  a  very  Mmited  number  of 
items."  At  that  tit  le.  it  was  pointed  out 
that  the  federal  b)  inking  agencies  have 
always  tried  to  fo  low  GAAP  for  bank 
call  report  purpos  >8  in  order  to  avoid 
setting  reporting  j  rocedures  in  conflict 
with  generally  accepted  accounting 
principles  and  to  tninimize  reporting 
burden,  except  where  supervisory  needs 
specifically  deteriiine  otherwise.  The 


Board  proposed  to  require  bank  holding 
companies  to  prepare  their  consolidated 
financial  statements  on  a  basis  that  was 
consistent  with  the  requirements 
imposed  to  commercial  banks  and 
reflected  the  risks  inherent  in  certain 
transactions.  The  FR  Y-9  bank  holding 
company  reports  have  heretofore,  in 
general,  been  completed  in  accordance 
wfith  GAAP. 

Historically,  the  differences  in 
accounting  treatment  required  by  the 
call  report  filed  by  commercial  banks 
and  GAAP  have  not  been  significant. 
However,  generally  accepted  accounting 
principles  have  recently  incorporated 
certain  treatments  that  are  not  fully 
consistent  with  the  supervisory  focus  on 
risk  assessment.  For  example,  GAAP 
accounting  treatment  for  assets  sold 
with  recourse  may.  under  certain 
conditions,  result  in  total  asset  figures 
that,  in  the  abseAce  of  additional 
information,  understate  the  risks  to 
which  banking  organizations  are 
exposed.  This  because  GAAP  permits 
some  items,  such  as  loans  sold  with 
recourse,  to  be  removed  from  the 
balence  sheet,  under  certain 
circumstances,  while  regulatory 
treatment  generally  requires  such  items 
to  be  reported  on  the  balance  sheet  as 
financings.  The  supervisory  concern  is 
especially  acute  if  financial  statements 
are  unaccompanied  by  memoranda 
items  or  other  information  that  clearly 
and  consistently  highlight  potential 
obligations  or  liabilities  of  the  banking 
organization  arising  from  transactions 
that,  while  involving  rescourse  or 
contingent  claims,  are  not  reported  on 
the  balance  sheet. 

The  supervisory  concern  over  this 
issue  is  readily  illustrated  by  the 
following  comment  received  from  one 
bank  holding  company:  "The 
consequences  of  any  change  relating  to 
the  sale  of  loans  'with  recourse*  would, 
of  course,  require  us  to  deviate  from 
generally  accepted  accounting  principles 
in  making  reports  under  the  Bank 
Holding  Company  Act  and  might  create 
a  risks  that  assets  sold  by  one  of  our 
bank  or  nonbank  subsidiaries,  and 
guaranteed  by  the  parent  holding 
company,  would  nevertheless 
necessitate  the  establishment  of 
appropriate  reserves  by  the  holding 
company.  The  reporting  is  unnecessary 
in  our  opinion."  The  Board  believes  that 
it  is  precisely  the  existence  of  potential 
claims  on  banking  organizations 
resulting  from  such  guarantees  or  other 
recourse  provisions,  as  alluded  to  in  this 
quote,  that  must  be  monitored  and 
reported  for  supervisory  purposes. 

The  commenters  opposing  the  Board's 
proposal  on  this  issue  expressed  the 
view  that  the  submission  to  supervisors 


of  consolidated  financial  statements 
that  depart  from  GAAP  would  cause 
confusion  on  the  part  of  the  public,  the 
shareholders  and  the  investing 
community.  This  confusion  would  result 
from  the  availability  of  different 
financial  statements  from  the  same 
organization — financial  statements  that 
are  prepared  under  generally  accepted 
accounting  principles  and  submitted  to" 
the  Securities  and  Exchange 
Commission  and  financial  statements 
that  are  prepared  for  the  Federal 
Reserve.  Both  sets  of  financial 
statements  would  be  available  to  the 
public.  The  bank  holding  compaines 
contended  that  confusion  resulting  from 
this  situation  would  result  in  decreased 
public  confidence  in  financial 
institutions.  The  larger  bank  holding 
compaines  stated  that  the  Federal 
Reserve  should  coordinate  its  efforts 
with  the  Securities  and  Exchange 
Commission  and  the  Financial 
Accounting  Standards  Board. 

In  addition  to  the  confusion  argument 
noted  above,  bank  holding  compaines 
also  stated  that  reporting  on  a  basis 
different  fit)m  GAAP  entailed 
considerable  burden.  In  particular,  the 
companies  indicated  that  the 
requirement  would  mean  that  bank 
holding  companies  would  have  to  keep 
two  different  sets  of  financial  records 
for  the  parent  company  and  the  nonbank 
subsidiaries — one  to  be  used  for 
reporting  to  the  Federal  Reserve  and  the 
other  for  reporting  to  the  SEC  and 
shareholders. 

In  light  of  these  concerns,  the 
comments  suggested  that  if  the  Board 
wanted  to  obtain  data  on  specific 
transactions  in  a  manner  that  was  not 
consistent  with  GAAP,  such 
transactions  could  be  reported  in 
memoranda  items  to  financial 
statements  prepared  in  accordance  with 
GAAP.  Some  of  the  bank  holding 
compaines  further  suggested  that  the 
memoranda  items  be  given  confidential 
treatment  by  the  Board. 

The  Board  considered  various  options 
and  reviewed  the  alternative  proposed 
by  the  holding  companies  of  requiring 
that  certain  items  be  reported  in  a 
separate  schedule  to  financial 
statements  that  are  otherwise  completed 
in  accordance  with  GAAP.  The  data 
items  in  question — such  as  loans  sold 
with  recourse  and  defeasance — provide 
needed  measures  of  potential  risk- 
assumed  by  bank  holding  companies. 

In  the  interest  of  minimizing  burden, 
while  obtaining  all  information 
necessary  for  supervisory  purposes,  the 
Board  affirms  its  policy  of  using  GAAP. 
The  Board  has  determined  that  under 
the  revised  FR  Y-9  reports,  holding 


compames  sboold  report  their  financia) 
statenostB  on  the  basis  of  GAAP  and 
provide  additional  memoranda  item*  in 
a  separate  schedule  for  the  purpose  of 
assessing  hsk  exposure  and  capitat 
adequacy.  White  this  "GAAP  phis 
mesnoraoda  items"  approach  would  be  a 
departore  from  current  regulatory 
reporting  procedures  as  set  forth  in  the 
call  report,  it  would  be  consistent  with 
traditional  ase  of  GAAP  reporting  in  the 
FR  Y-9.  Moreover,  the  Board  believes 
this  approadi  may  help  to  address  the 
burden  issue  while  ensuring  that  the 
Federal  Reserve  obtains  the  information 
it  deems  essential  for  the  supervisory 
purpose  of  monitonng  risk  exposure  and 
\  capital  adequacy. 

The  adoption  of  this  approach  would 
have  another  important  benefit.  Some 
bank  holding  company  comroenters 
indicated  that  they  would  be  able  to  file 
their  FR  Y-9  statements  with  the  Federal 
Reserve  on  a  more  timely  basis  if  such 
statements  are  completed  on  a  GAAP 
basis. 

In  adopting  this  approach,  the  Board 
is  clarifying  the  definition  of  total  assets 
for  the  purpose  of  calculating  minimum 
capital  adequacy  ratios  for  bank  holding 
companies.  Once  the  report  revisions 
are  implemented  total  assets  for  this 
purpose  will  be  defined  to  be  generally 
consistent  *vith  the  total  asset  figure 
resulting  from  the  application  of 
regulatory  reporting  procedures  as  set 
forth  in  the  bank  call  report  instructions. 
Thus,  total  holding  company  assets  for 
capital  adequacy  purposes  will  inchide 
total  assets  reported  pursuant  to  GAAP 
plus  certain  specified  memoranda  items 
of  the  type  that  are  reported  on  the 
balance  sheet  by  banks  under  regulatory 
reporting  procedures.  While  the  Board's 
capital  guidelines  do  not  exphcitly 
address  whether  holding  company 
assets  are  to  be  calculated  on  a  GAAP 
OT  RAP  basis,  the  guidelines  do  specify 
that  total  bank  assets  are  deflned 
pursuant  to  the  call  report  (i.e..  in 
accordance  with  RAP)^  Moreover,  the 
holding  company  guidelines  were 
generally  intended  to  be  consistent  with 
those  applying  to  commercial  banks, 
and  the  Board,  in  announcing  the  capital 
guidelines.  indicated,that  it  wotM  take 
into  account  assets  sold  with  recoarse 
and  all  oii  balance  sheet  items  in 
assessing  capital  adequacy.  The 
inchuion  of  assets  sold  with  recourse  in 
total  bidding  company  assets  is. 
therefore,  consistent  with  the  d^ntfion 
of  total  assets  for  commercial  banks  and 
with  supervisory  concerns  over 
potential  risk  exposure. 

With  respect  to  the  question  of  the 
public  disclosure,  the  infmmation  in  the 
meationuMl%  iteans  SMy  be  subject  to 
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disdomire  under  the  Fr^idora  of 
Information  Act. 

Implementation  Date 

In  the  proposal  tfie  Board  stated  that 
Ae  FR  Y-9  C  and  FK  Y-0  LP  (formerly 
the  FR  Y-e),  the  FR  Y-e  SP  ( f ormerfy  the 
FR  2352  for  snail  BHCs).  and  the  FR  Y-e 
revisions,  incbding  the  FR  Y-6,  the  FR 
Y-6  A.  and  the  FR  Y-11 1,  would  be 
implemented  on  December  31, 19%.  The 
Combined  Financial  Statement  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies,  FR  Y- 11  Q.  would  be 
implemented  as  of  March  31, 1980  and 
the  Annual  Supplement  to  the  Combined 
Financial  Statement  of  fkmband 
Sobsidiaris  of  Bank  Holding  Companies, 
FR  Y-11  AS,  would  be  implemented  on 
£)ecember  31, 198e.  The  comment  period 
on  the  proposed  revisions  to  the  reports 
was  extended  on  August  2, 1985  and.  in 
taking  this  step,  the  Federal  Register 
stated  that  "^  extending  the  comment 
period,  the  amount  of  time  available  to 
bank  h<Ming  companies  between  the 
issuance  (^  the  fmal  reporting 
requirements  and  the  year-emi  1965 
implementation  date  of  some  (rf  the 
reports  will  be  shortened." 

The  conunents  addressng  the  issue  of 
the  implementation  dates  focused  on  the 
implementation  date  for  the  FR  Y-9  C 
and  the  FR  Y-9  LP.  which  is  be  filed  by 
large  holding  companies,  rather  than  tfie 
implementation  date  for  other  proposed 
reports.  Thirteen  of  the  large  bank 
holding  companies  indicated  that  the 
time  required  to  establish  reporting 
systems  and  the  burden  imposed  by  the 
use  of  regulatory  reporting  procedwes. 
tc^ether  with  the  unavailability  of 
detailed  instructions  at  this  p<Hnt  in  time 
for  completing  the  consolidated 
financial  statements,  would  make  it 
extremely  difficult  to  comjrfy  with  the 
Board's  requirements  by  December  31, 
19BS.  Althmigh  some  commenters 
suggested  delaying  implementation  mitil 
1987,  and  oitber  until  June  30, 1966,  a 
number  sqggested  a  date  of  Mardi  31, 
198& 

fai  response  to  the  comments,  the 
Board  extended  the  implementation  date 
for  the  FR  Y-0  C  and  die  FR  Y-O  LP  to 
March  31, 198a  The  Board  beKeves  that 
this  change  should  significantly 
facilitate  impiementation  of  die  new 
report  since  it  will  give  bank  hold^ 
companies  more  time  to  establi^ 
reporting  systems  to  privide  the  data  to 
the  Board,  bi  additi<m,  the  Board 
believes  that  the  adoptitm  of  GAAP, 
with  certain  additional  memoranda 
items.  riHMld  further  reduce  the  burden 
imposed  by  the  FR  Y-9  C  on  bank 
holding  mmpanifs  as  most  holding 
conqianies  maiotatn  their  existing 
records  in  this  manner. 


In  addition,  the  Board  has  approved 
for  HRing  as  of  December  31, 1985,  the 
existing  FR  Y-9.  incfaidmg  the  shpsheet 
for  large  companies,  and  the  FR  2352 
filed  by  the  smaR  bank  holding 
companies.  While  tfie  Board  believes 
tftat  implementation  of  most  of  the 
changes  to  the  FR  Y-9  report  can  be 
delayed  until  March  31, 1966, 
information  on  the  slipsheet  for  large 
companies  and  the  FR  2352  for  small 
companies  is  critical  and  should  be 
collected  for  year-end.  The  revisions  to 
-  the  FR  2352,  which  inchide  memoranda 
items  to  be  completed  by  tiered  bank 
h(rfding  companies,  are  approved  by  die 
Board  for  implementation  as  of  Jiuie  30, 
1966.  As  previously  discussed,  the  FR 
2352  has  been  retitled  as  the  FR  Y-0  SP. 

The  Board  has  approved  the 
implementation  of  the  revised  FR  Y-6  as 
of  December  31, 1985,  since  these 
revisions  represent  a  reduction  in 
burden.  The  Board  has  also  approved 
the  collection  of  the  FR  Y-11 1  Annual 
Report  of  Selected  Financial  Data  For 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies  (formerly  selected  nonbank 
financial  items  on  page  3  of  Schedule  A 
of  the  FR  Y-6)  as  of  December  31. 1985. 
This  is  a  continuation  of  the  current 
requirement  m  Ae  FR  Y-e.  The  Board 
has  approved  the  remaining  change  in 
report  forms  resnhrng  from  the  revisions 
of  the  FR  Y-e  be  hnplemented 
commencing  March  31, 1986.  The  Bank 
Holding  Comparty  Report  of  Changes  in 
Investments  or  Activites  (FR  Y-6  A) 
(form«^y  contained  in  die  FR  Y-6) 
would  be  filed  by  any  bank  holdii^ 
company  that  has  a  change  in  its 
investments  or  activities.  As  a  result  of 
implementing  the  changes  to  the  FR  Y-e 
above,  the  initial  report  filed  by  bank 
holding  companies  as  of  March  31, 198S, 
woald  cover  all  changes  in  structure 
fitim  those  previously  reported  hi  the  PR 
Y-6  prior  to  the  revision.  For  most 
companies,  this  would  result  m  bank 
hokhi^  cotnpanies  reporting  changes  for 
five  quarter  (four  in  1966  and  one  in 
1966). 

The  hnplementation  dates  of  the  new 
report  on  nonbanking  activities  are 
approved  by  the  Board  as  propKised. 
Wli3e  the  commenters  addressed 
specific  aspects  of  the  proposal 
comments  were  not  received  with 
re^>ect  to  the  implementation  dates.  Tile 
FR  Y-11  Q  (the  new  combined 
nonbanking  subsidiary  report,  entitled 
the  Combined  Financial  Statement  of 
Nonbank  Subsidiaries  of  Baid^  Holding 
Companies)  would  be  implemented  on 
March  31, 1966,  for  fihng  by  (a)  bank 
holding  companies  with  total 
coneofidated  assets  of  $1  billion  or 
more;  and  (b)  bank  holding  companiet 
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with  total  consolidaied  assets  of 
between  $150  millioB  and  $1  billion  that 
have  material  nonb«nk  subsidiaries  (see 
discussion  below).  1|ie  FR  Y-11  AS  (an 
annual  supplement  ti>  the  quarteriy 
report),  which  would  break  down  the 
aggregate  nonbank  information  by  type 
of  nonbank  activity  ■  to  be 
implemented,  as  proposed,  as  of 
December  31. 1986.   , 

Submission  Date 

The  proposal  state  the  the  FR  Y-0. 
both  the  consolidatea  and  parent 
company  only  Bnanc^ial  statements, 
would  be  due  within|45  days  after  the 
end  of  each  quarter,  ^ixteen  large  bank 
holding  companies  commented  that  the 
submission  date  of  tie  FR  Y-9  report 
should  either  allow  fpr  a  15  day 
extension  beyond  tht  due  date  or  the 
submission  date  shoi  Jd  be  changed  to 
60  days.  The  commei  iters  stated  that  the 
call  reports  allow  banks  with  foreign 
offices  to  obtain  a  ISiday  extension 
beyond  the  30  day  di  le  date  for  a  total  of 
45  days.  Commenten  also  stated  that 
additional  time  beyo  id  45  days  would 
be  needed  by  bank  h  aiding  companies 
to  complete  the  repoi  ts. 

The  Board  believei  that  extending  the 
due  date  beyond  45  qays  would 
seriously  restrict  the  lusefulness  and 
timeliness  of  the  data  and  approves 
retaining  the  proposed  submission  date. 
As  already  indicated  this  seems  all  the 
more  reasonable  anq  feasible  as  the 
banking  organize tionis  are  allowed, 
under  the  revised  PR  Y-9  C.  to  report  on 
a  GAAP  basis. 

The  proposal,  as  inued  for  public 
comment,  would  have  required  the  FR 
2352.  now  the  FR  Y-9  SP,  to  be 
submitted  with  45  days  of  the  "as  of' 
date.  The  FR  Y-6  wo  dd  have  been 
required  to  be  submi  ted  within  90  days 
after  the  end  of  the  bfenk  holding 
company's  fiscal  yeat-end.  The  FR  Y-6 
A.  the  Bank  Holding  [Company  Report  of 
Changes  in  Investme  its  or  Activities, 
would  have  been  req  lired  to  be 
submitted  with  30  da  ys  after  the  end  of 
the  quarter  during  wliich  the  change 
occurred.  The  Board  lid  not  receive  any 
conunents  with  respe  ct  to  the 
submission  date  of  ti  e  FR  Y-9  SP  and 
the  Board  approves  t  le  requirement  that 
the  report  be  due  wit  lin  45  days.  No 
comments  were  rece:  ved  on  the  due  of 
the  revised  FR  Y-6  a;  id  the  Board  also 
approves  that  report  le  due  as 
proposed.  Bank  hold  ng  companies 
commented  that  it  wi  )uld  be  easier  to 
file  the  FR  Y-6  A  at  t  le  same  time  as 
other  reports  are  due  and  the  Board 
approves  the  require  nent  that  this 
report  be  due  45  dayi  after  the  end  of 
quarter  following  a  c  lange  in  structure 
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rather  than  the  proposed  30  day  due 
date. 

The  commenters  also  addressed  the 
proposed  submission  dates  of  the 
reports  providing  data  on  nonbank 
subsidiaries,  including  the  FR  Y-11 1,  the 
FR  Y-11  Q.  and  the  FR  Y-11  AS.  the 
nonbanking  subsidiary  reports  were 
proposed  to  be  due  within  45  days  after 
the  "as  or'  date.  The  bank  holding 
companies  indicated  that  it  would  result 
in  considerable  additional  burden  to 
provide  the  nonbanking  data  on  the 
same  date  as  the  consolidated  and 
parent  company  only  financial 
statements  and  on  the  same  date  as 
other  required  regulatory  filings.  As  a 
restdt,  the  Board  approves  that  the  due 
dates  for  the  nonbank  reports  be 
extended  to  60  days  following  the  "  as 
oF'  dates. 

Certification  Requirement 

Presently,  all  bank  holding  companies 
with  total  banking  assets  exceeding  $100 
million  are  required  to  submit  certified 
consolidated  financial  statements  in  the 
FR  Y-6.  The  Board  proposed  raising  the 
size  criterion  for  the  requirement  that 
financial  statements  certified  by  an 
independent  public  accountant  be 
submitted  in  the  report.  Under  the 
proposal,  the  criterion  would  be 
increased  to  $150  million  in  total 
consolidated  assets.  Thus,  under  the 
proposal,  fewer  holding  companies  (i.e. 
those  with  assets  roughly  between  $100 
million  to  $150  million)  would  be 
required  to  submit  certified  financial 
statements.  This  was  proposed  in  order 
to  reduce  burden  for  a  larger  universe  of 
relatively  small  companies,  partly  as  an 
o^set  to  the  increased  burden 
associated  with  the  imposition  of  new 
reporting  requirements. 

There  were  few  comments  on  this 
issue.  Three  bank  holding  companies 
strongly  opposed  the  requirement  for  the 
submission  of  certified  financial 
statements  regardless  of  the  size  of  the 
bank  holding  company;  one  holding 
company  commented  favorably;  and 
another  holding  company  stated  the  size 
criterion  should  be  lowered.  Another 
commenter,  a  CPA  firm,  commented 
favorably  on  the  proposal  to  raise  the 
size  criterion.  One  of  the  commenters 
opposing  the  requirement  for  certified 
financial  statements  indicated  that  the 
Board  did  not  have  the  legal  authority  to 
require  the  submission  of  such 
statements.  In  general,  the  commenters 
opposing  the  requirement  questioned  the 
usefulness  of  having  an  external  audit, 
while  those  favoring  the  requirement, 
stated  the  opposing  view. 

Section  5(c)  of  the  Bank  Holding 
Company  Act  authorizes  the  Board  to 
require  reports  from  bank  holding 


companies  under  oath  to  keep  it 
informed  of  compliance  with  the  Act 
and  regulations  and  orders  issued 
thereunder.  The  retention  of  the 
certification  requirement  is  consistent 
with  the  goal  of  encouraging  external 
audits,  and  promoting  safe  and  sound 
operations.  While  the  Board  strongly 
encourages  all  holding  companies  to 
establish  appropriate  audit  programs 
and  encourages  companies  over  $100 
million  to  obtain  external  audits  the 
Board  adopted  the  increase  in  the  size 
criterion  for  requiring  an  external  audit 
as  originally  proposed. 

Directors' Signatures 

The  Board  sought  comments  on  a 
proposed  requirement  that  three 
members  of  the  holding  company's 
board  of  directors  be  required  to  sign 
both  the  FR  Y-9  and  to  FR  Y-6  and  the 
certify  that  they  had  reviewed  the 
reports.  The  proposal  is  generally 
consistent  with  call  report  procedures 
for  state  member  banks. 

The  comments  that  addressed  this 
issue  were  received  from  the  larger  bank 
holding  companies.  These  companies 
generally  opposed  the  proposed 
requirement  on  the  basis  that  it  would 
pose  an  unnecessary  burden  on  both  the 
company  and  the  directors  without 
providing  additional  assurances  as  to 
the  accuracy  of  the  reports.  Comments 
also  stated  that  directors  were 
frequently  not  available  to  sign  the 
reports  and  the  requirement  could  result 
in  the  failure  to  file  the  reports  on  time. 

The  Board  believes  that  the  proposal 
to  require  senior  officials  of  bank 
holding  companies  to  sign  the  reports  is 
consistent  with  the  recent  initiatives  of 
the  Board  to  strengthen  management 
accountability  and  that  the  requirement 
would  provide  significant  benefits  with 
respect  to  the  supervision  of  small  bank 
holding  companies.  The  Board  believes 
that  the  adoption  of  a  requirement  that 
supervisory  reports  be  signed  by  senior 
officials  of  the  respondent  organization 
would  tend  to  improve  the  quality  of 
data  submitted  to  the  Board.  However, 
the  Board  also  recognizes  that  this 
requirement  could  be  unduly 
burdensome  and  therefore  the  Board 
modified  its  initial  proposal.  As 
approved  by  the  Board,  only  one 
director  must  sign  the  reports  and  this 
director  may  also  be  a  senior  official  of 
the  organization.  In  the  event  that  the 
bank  holding  company  does  not  have  an 
individual  who  is  both  a  senior  official 
and  also  a  director,  the  chairman  of  the 
board  of  the  bank  holding  company 
must  sign  the  report.  In  signing  the 
report,  the  individual  will  attest  that  he 
has  reviewed  the  reports  and  believes 


that  the  Hnancial  statements  fairly 
represent  the  financial  position  of  \i» 
holding  conpany,  rather  than  certify 
that  the  statements  have  been  prepared 
in  accordance  with  a  specific  set  (rf 
instriictions.  The  Board  also  stated  that 
the  individual  signing  the  reports  should 
indicate  that  a  copy  oi  the  reports  has 
been  transmitted  to  the  full  Board  of 
Directors  for  their  infwmatioD. 

Combined  Nonbonk  Substdkiry 
Financial  Statements 

The  Board,  as  the  priniary  supervisor 
of  bank  holding  companies  and  their 
nonbanking  subsidiaries,  proposed  new 
reporting  requirements  for  nonbanking 
subsidiaries  of  bank  holding  companies 
in  order  to  obtain  information  to  monitor 
the  risks  of  nonbanking  activities  and 
the  potential  effect  of  nonbanking 
activities  on  ttie  safety  and  soundness  of 
the  finandal  system.  The  Board  has  long 
held  that  the  condition  of  bank 
subsidiaries  cannot  be  totally  insulated 
from  the  fate  of  their  nonbank  affiliates. 
Moreover,  experience  has  shown  that 
fumfmg,  earnings,  or  asset  problems  in 
the  nonbank  subsidiaries  can  adversely 
•ffcct  the  consolidated  holding  company 
and  the  affthated  bank(s).  Consequently, 
a  priDcfpal  focus  of  the  holdmg  company 
supervfsory  effort  is  to  determine  the 
volume,  nature  and  condition  of 
nonbank  activities,  and  their  potential 
impact  on  aihUateA  commercial  banks. 
Nonbank  activities  have  grown  rapidly 
over  the  jwars,  and  as  banking 
organizations  become  involved  in  a 
boarder  range  of  activities,  the  Board 
believes  that  it  is  essential  that 
information  be  collected  to  manitor  the 
potential  impact  of  the  nonbank 
activities  on  the  affiliated  banks. 

The  proposal  issued  for  comment 
contained  a  new  reporting  requirement 
for  bank  holding  companies  on 
nonbanking  subsidiaries.  Under  the 
proposal,  bank  holding  companies 
would  submit  financial  statements  on  a 
combined  basis  for  nonbank 
subsidiaries.  The  combined  statements 
would  be  submitted  on  a  quarterly  basis 
with  a  more  detailed  supplement 
providing  data  by  type  of  nonbank 
activity  to  be  submitted  oo  an  animal 
basis. 

The  Board  received  twenty-seven 
comments  on  this  proposal  from  bank 
holding  companies  (all  with  total 
consolidated  assets  of  $1  billion  or 
more)  and  four  from  trade  associations. 
Twelve  commenters  expressed  their 
views  on  the  desirability  of  collecting 
the  quarterly  report  and  its  annual 
supplemenL  Two  bank  holding 
companies  api^oved  of  the  proposal  to 
collect  both  the  quarterly  financial 
statements  and  the  annual  supplement 
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on  nonbank  affiliates  as  a  concise  and 
efficient  way  to  nooitor  the  rnk  assets 
and  profitability  of  the  noobank 
subsidiaries,  while  two  bank  ItnMmg 
companie*  and  a  trade  asaociation 
expressed  thor  disapproval  of  the 
proposed  fonns  as  being  burdensome 
wtd  expensive  without  providing 
compeasating  benefits.  The  renaaamig 
bank  hoMmg  companies  suggested 
alternatives  with  reelect  to  the 
collection  of  data  on  nonbank 
subsidiarice. 

At  the  present  time,  die  Board  coUecfs 
only  selected  items  on  a  fixed-format 
basis  from  each  imfividiial  nonbank 
subsidiary  in  the  existing  PR  Y-&  This 
information  is  only  sabmitted  annaally. 
and  subsidiaries  in  diHerent  lines  of 
business  (e.g„  mortysge  and  consamer 
finance)  arc  permitted  to  file  coiriiiiied 
reports.  Poor  bank  hokling  companies 
suggested  that,  if  the  Board  appiuwes  the 
new  combined  report  on  nonbanking 
subsidiariea,  it  shiMdd  eliminate  the 
requirement  on  the  PR  Y-6,  now  retitled 
PR  Y-11  i,  for  financial  statements  &«■ 
each  nonbnnk  sabaifhary.  The  Board 
believes  that  the  quarterly  report  on 
combined  noi^aidc  subsidiaries  and  its 
aimnal  siqipicment  cannot  replace  die 
selected  financial  items  reported  on 
individual  subsidiaries  in  the  PR  Y-& 
The  latter  provides  the  Board  with 
minimum  data  that  is  necessary  to 
assess  the  financial  condition  of 
individual  nonbank  subsidiaries  and 
their  impact  on  the  consoUdsted 
financial  entity.  In  addition,  the 
individital  subsidiary  reports 
complement  the  recently  adopted  Board 
policies  to  intensify  the  scope  of  the 
Federal  Reserve's  inspection  program. 

The  conmients  received  by  the  Board 
addressed  issues  other  than  the  burden 
imposed  by  the  report  The  Board 
specificaUy  requested  comment  on  the 
relative  burden  of  two  alternatives  for 
reporting  detail  on  type  of  nonbank 
activity.  One  alternative  was  reporting 
.on  afimctioaoJ  basis  where  the  holding 
con^iany  would  be  required  to  allocate 
the  nonbank  assets,  liabilities,  income, 
and  expense  by  certain  specified  Unes  of 
business,  regardless  of  the  corporate 
structure  of  the  nonbank  subsidiaries. 
The  other  alternative  was  combining 
individual  nonbank  companies  on  the 
basis  of  the  primary  business  activity  of 
the  legal  entity. 

The  thirty-one  pobHc  commenters  on 
this  issue  agreed  that  they  would  prefer 
to  report  detail  on  the  type  of  nonbank 
activity  classified  by  the  ^aimary 
business  activity  of  the  legal  entity.  In 
commenting  on  the  type  of  nonbank 
activity  detail  many  oi  the  holding 
companies  stated  that  to  report  on  a 


fuaetieaa)  basis  wo«ld  be  bwrdensome. 
requiring  the  arbitrary  slk)cation  of 
income  and  expenses  and  resulting  hi 
data  that  would  be  neidier  meamngfid 
or  cowpwaUe  among  holding 
companies.  b>  adcfition,  the  commenters 
stated  that  to  report  ntmbaitk  detail  on  a 
functional  basis  would  require 
completely  new  programming  for  their 
systems  and  the  estaUisfament  of  new 
files. 

The  views  expressed  on  the  burden  of 
reporting  nonbank  detail  on  a  functional 
basis  in  the  annual  supplement  are 
recognized  by  the  Board.  However,  the 
Board  also  believes  that  the  proposed 
new  nonbank  information  is  needed  in 
order  to  monitor  more  efiectively  the 
risk  assets  and  profitability  of  the 
nonbank  subsidiaries,  and  the 
capitahiatioB  and  lererage  of  the 
nonbank  sabsidiaries  in  comparison  to 
industry  norms,  prudential  guideiines,  or 
regnlatory  standards.  The  bank  holdii^ 
companies  comracnting  on  this  issae 
haive  dl  a^nd  that  they  would  find 
reporting  on  a  strictly  fanctional  basis 
extresuly  bardensome  and  that  the 
resulting  data  woald  be  incomparable 
among  hokBng  cooqmnies.  fa)  the 
interest  of  mmimixing  beiden  and 
obtaining  comparable  data,  the  Board 
apiHwca  the  collection  of  data  on 
nonbcmk  activities  be  reported  on  the 
basis  of  the  primary  business  activity  of 
the  legal  entity. 

The  Board  received  thirteen 
comments  addressing  the  proposed 
materiality  criteria  for  determining 
which  bank  holding  companies  should 
complete  these  reports,  hi  issuing  the 
revisions  for  comment,  the  Board 
proposed  that  the  report  be  submitted: 
(a)  By  bank  holding  companies  with 
total  consolidated  assets  of  $1  billion  or 
more;  and  (b)  by  bank  holding 
companies  unth  total  consohdated 
assets  of  between  $150  milHon  and  $1 
billion  that  meet  one  or  more  of  the 
following  conditions:  (i)  the  assets  of  the 
holding  company's  nonbank  subsidiaries 
make  up  5  percent  or  more  of  total 
consolidated  assets,  (ii)  net  income  of 
the  holding  company's  nonbank 
subsidiaries  make  op  5  percent  or  more 
of  the  holding  company's  total 
consolidated  net  income,  or  (iii)  the 
holding  company^s  investments  in  and/ 
or  loans  and  advances  to  nonbank 
subsidiaries  exceed  5  percent  of  the 
holding  company's  total  consolidated 
equity  capital.  "The  5  percent  materiality 
criterion  was  proposed  as  a  level  at 
which  the  nonbank  subsidiaries' 
operations  could  have  a  significant 
impact  on  the  consolidated  holding 
company's  operations. 
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The  eleven  bank  Holding  companies 
and  two  trade  associations  that 
commented  on  the  u$e  of  materiality 
criteria  favored  using  such  criteria  to 
determine  which  holding  companies 
would  be  required  to  submit  this  report. 
However,  all  holdki|  companies 
commenting  on  this  Issue  favored 
raising  the  proposed  criterion  from  five 
percent  to  ten  percei  it.  In  addition,  they 
favored  the  applicat  on  of  a  materiality 
criterion  to  those  ba;  ik  holding 
companies  with  tota  consolidated 
assets  of  $1  billion  ck  more,  rather  than, 
as  proposed,  requirii  ig  that  all  such 
companies  file  the  n  port.  One  bank 
holding  company  suggested  that,  in 
addition  to  specifyir^  a  ten  percent 
materiality  criterionj  a  dollar  cutoff  of 
$250  thousand  also  He  used. 

The  Board  belie vep  that  the 
materiality  criteria  should  be  retained  as 
proposed.  In  considering  the  size  of  the 
nonbanking  operatioi  of  bank  holding 
companies  relative  to  their  consolidated 
operations,  few  banli  holding 
companies,  under  a  tO  percent  criterion, 
would  be  required  t(^  report  data  on 
their  nonbanking  activities.  As  indicated 
at>ove.  the  Board  beieves  that  the 
proposed  new  nonbank  information  is 
needed  in  order  to  mpnitor  more 
effectively  the  risk  assets  and 
proHtability  of  the  ndnbank  subsidiaries 
and  the  capitalization  and  leverage  of 
these  subsidiaries.  E)Bta  derived 
exclusively  from  conjsolidated  and 
parent  holding  company  only  financial 
statements  are  not  sifTicient  to  monitor 


since  these 
Iress  the  nonbank 
^nd  the  large 
mking  assets  could 


the  nonbank  affiliate 
statements  do  not  ac 
affiliates  explicitly, 
relative  size  of  the  hi 
overshadow  the  opeiating  results  of 
nonbank  subsidiaries  in  tfie 
consolidated  statemtnts  until  the 
problems  of  the  nontjank  activities  have 
reached  a  critical  le^el.  The  proposed 
additional  information  on  nonbank 
affiliates  will  help  tw  Federal  Reserve 
to  identify  problems  In  the  nonbank  area 
l)efore  the  problems  are  so  large  as  to 
have  a  significantly  adverse  affect  on 
the  consolidated  organization  and  the 
bank  affiliatefs). 

Confidential  Treatm  mt 

In  addition,  the  Bo^rd  requested 
comments  on  the  treatment  of  the 
reports  with  respect  :o  confidentiality. 
Under  existing  proce  dures,  all  the 
information  in  the  FI  Y-6  and  the  PR  Y- 
9  is  available  to  the  |  ublic  on  request 
unless  the  bank  hold  ng  company  has 
requested  confidential  treatment  and 
has  demonstrated  to 
disclosure  of  certain 
financial  information 


in  substantial  harm  1 1  its  competitive 


the  Board  that 
commercial  or 
would  likely  result 


position  or  to  the  competitive  position  of 
its  subsidiaries,  or  that  disclose  of 
submitted  information  is  of  a  personal 
nature  that  would  result  in  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  Board  proposed  to  make 
available  to  the  public,  upon  request,  all 
submissions  of  the  FY  Y-9  consolidated 
statements.  The  Board  stated  that  it 
proposed  to  continue  the  current 
procedure  with  resect  to  the 
confidentiality  of  the  parent  company 
only  and  the  nonbank  financial 
statements  and  of  the  information 
submitted  in  the  FR  Y-6. 

The  Board  received  comments  from 
the  large  bank  holding  companies  on 
this  aspect  of  the  proposal.  Some  of 
these  bank  holding  companies  stated 
that  if  the  Board  were  to  adopt  GAAP  as 
the  accounting  treatment  for  the  FR  Y-9, 
then  confidential  treatment  should  be 
given  to  memoranda  items  providing 
measurements  of  risk  and  capital 
adequacy.  These  large  bank  holding 
companies  also  stated  that  the  Board 
should  grant  confidential  treatment  to 
the  financial  data  requested  on 
nonbanking  activities.  The  commenters 
stated  that  the  disclosure  of  this 
information  could  result  in  competitive 
harm. 

Under  the  Freedom  of  Information 
Act,  the  consolidated  financial 
statements,  including  any  memoranda 
items,  commitments  or  contingencies, 
submitted  in  the  FR  Y-9  may  be  subject 
to  disclosure  to  the  public.  The  Board 
has  decided  to  retain  its  current  policy 
with  respect  to  disclosure  of  other 
information  provided  by  bank  holding 
companies.  Under  this  policy,  bank 
holding  companies  that  provide 
sufficient  justification  for  confidential 
treatment  of  specific  items  may  be 
granted  such  treatment  on  a  case-by- 
case  basis.  Thus,  if  any  bank  holding 
company  is  of  the  opinion  that 
disclosure  of  certain  commercial  or 
financial  information  contained  in  the 
reports  submitted  to  the  Board  would 
likely  result  in  substantial  harm  to  its 
competitive  position  or  to  the 
competitive  position  of  its  subsidiaries, 
or  that  disclosure  of  information 
submitted  is  of  a  personal  nature  the 
disclosure  of  which  would  result  in  a 
clearly  unwarranted  invasion  of 
personal  privacy,  the  bank  holding 
company  can  request  confidential 
treatment  for  such  information.  Bank 
holding  companies  must  provide  a 
justification  for  confidential  treatment 
that  demonstrates  the  specific  nature  of 
the  harm  that  would  result  from  public 
disclosure  of  the  information.  A  bank 
holding  company  that  simply  states  that 
disclosure  would  result  in  competitive 


harm  or  that  the  information  is  personal 
in  nature  has  not  provided  sufficient 
justification  for  confidential  treatment. 

Regulatory  Flexibility  Act      . . 

The  Board  certifies  that  the  revisions 
of  the  FR  Y-6  reporting  requirements  are 
not  expected  to  have  a  significant   ' 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  m\et  seq.).  The  revisions 
of  the  FR  Y-9  reporting  requirements, 
including  the  FR  Y-9  SP.  will  require  all 
small  bank  holding  companies,  those 
with  assets  of  less  than  $50  million,  to 
begin  providing  certain  fixed-format 
financial  information.  However,  small 
one  bank  holding  companies  are 
required  to  report  semiannually  as 
opposed  to  quarterly  and  the  reports 
require  significantly  fewer  items  of 
information  than  those  required  from 
multibank  and  large  one  bank  holding 
companies. 

The  information  that  would  be 
collected  in  the  FR  Y-9  is  essential  for 
the  detection  of  emerging  financial 
problems,  the  analysis  of  a  bank  holding 
company's  financial  condition,  the 
performance  of  pre-inspection  analyses, 
and  the  evaluation  of  bank  holding 
company  mergers  and  acquisitions.  The 
imposition  of  these  new  standardized 
requirements  is  essential  for  the  Board 
to  supervise  adequately  the  safety  and 
soundness  of  small  bank  holding 
companies  as  required  by  the  Bank 
Holding  Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1985. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  85-29525  Filed  12-12-85;  8:45  am] 
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Chase  Mantiattan  Corp.;  Application 
To  Engage  de  Novo  in  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspecfion  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in 'writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsouAd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parfy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  8, 1986. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretary),  Washington,  D.C.  20551: 

1.  Chase  Manhattan  Corporation,  New 
York,  New  York:  to  engage  through  its 
wholly  owned  subsidiary,  Chase 
Manhattan  Futures  Corporation,  New 
York,  New  York,  in  the  execution  and 
clearance  of  stock  index  futures 
contracts  and  options  thereon.  This 
application  may  be  inspected  at  the 
Federal  Reserve  Bank  of  New  York. 
These  activities  have  been  approved  by 
Board  Order  as  permissible  for  bank 
holding  companies.  J.P.  Morgan  Sr 
Company,  71  Federal  Reserve  Bulletin 
251  (1985). 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-29528  Filed  12-12-85;  8:45  am| 
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Prattville  Financial  Services  Corp.  et 
al.;  Applications  To  Engage  de  Novo  In 
Permissible  Nonbanltlng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  nova,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225J25  of 
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Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie   " 
question  whether  consummation  of  the 
proposal  can  "reasenably  be  expected 
to  produce  beneflts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  colhpetition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  persentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bcuik  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  31, 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  L.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Prattville  Financial  Services 
Corporation,  Prattville,  Alabama;  to 
engage  de  novo  through  its  subsidiary. 
Key  Finance  Company  of  Alabama,  Inc., 
Prattville,  Alabama,  in  making, 
acquiring,  and  servicing  loans  or  other 
extensions  of  credit  such  as  consumer 
finance,  mortgages,  commercial  Hnance, 
and  factoring,  pursuant  to  section 
225.25(b)(1)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
State  of  Alabama. 

2.  Prattville  Financial  Services 
Corporation,  Prattville,  Alabama;  to 
engage  de  novo  through  its  subsidiary, 
Prattville  Mortgage  Company,  Inc., 
Prattville,  Alabama,  in  making, 
acquiring,  and  servicing  loans  or  other 
extensions  of  credit  such  as  consumer 
finance,  mortgages,  commercial  finance, 
and  factoring,  pursuant  to  section 
225.25(b)(1)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
State  of  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 


South  LaSalle  Street  Chicago,  Illhiois 
60690: 

1.  First  of  America  Bank  Corporation. 
Kalamazoo,  Michigan;  to  engage  de  novo 
through  its  subsidiary.  First  of  America 
Brokerage  Services,  Inc.,  Kalamazoo, 
Michigan,  in  providing  securities 
brokerage,  related  securities  credit 
activities,  pursuant  to  12  CFR  Part  220, 
and  incidental  services  such  as  offering 
custodial  services,  individual  retirement 
accounts  and  cash  management 
services,  pursuant  to  section 
225.25(b)(15)  of  Regulation  Y. 

C.  Fedwal  Reserve  Bank  of  SL  Louis 
(Dehner  P.  Weisz.  Vice  President).411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Magna  Group,  Inc.,  Belleville, 
Illinois;  to  engage  de  novo  through  its 
subsidiary.  Landmark  Data  Services, 
Inc.,  Decatur,  Illinois  ("Company"),  in 
providing  processing  services  and  data 
transmission  services,  facilities,  data 
bases,  or  access  to  such  services, 
facilities,  or  data  bases  by  technological 
means.  The  company  will  also  provide 
microfilming  facilities  and  conversion  of 
records  of  customers  to  microfiche  and 
other  media.  All  of  the  data  to  be 
processed  or  finished  are  financial, 
banking,  or  economic  and  the  services 
are  provided,  pursuant  to  written 
agreements  so  describing  and  limiting 
such  services.  Any  hardware  provided 
in  conjunction  with  such  activities  will 
be  offered  only  in  accordance  with  the 
requirements  of  Regulation  Y  (12  CJ'JR. 
section  225.25(b)(7)(iii).  The  location  on 
the  nonbank  office  to  be  acquired  is 
Decatur,  Illinois.  Company  is  a  wholly- 
owned  subsidiary  of  the  Millikin 
National  Bank  of  Decatur,  Decatur, 
Illinois  ("Bank").  Bank  is  a  wholly- 
owned  subsidiary  of  Magna  Group,  Inc 
Belleville,  Illinois.  Subsequent  to  the 
acquisition,  Company's  name  will  be 
changed  to  Magna  Data  Services  and 
operations  will  be  moved  to  Belleville, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-29529  Filed  12-12-85;  8:45  am] 

BILUfM  CODE  6210-01-M 


Suntrust  Banks,  Inc.;  AppOcatton  To 
Engage  de  Novo  in  Pemilssililo 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
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Y  (12  CFR  225.21(a)  <  9  commence  or  to 
engage  de  novo,  eith  >r  directly  or 
through  a  subsidiary  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closi  >ly  related  to 
banking  and  permiss  ible  for  bank 
holding  companies.  ( Fnless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  Unite  1  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indica  ed.  Once  the 
application  has  been  accepted  for 
processing,  it  will  ah  o  be  available  for 
inspection  at  the  offi  :es  of  the  Board  of 
Governors.  Interestei  1  persons  may 
express  their  views  i  i  writing  on  the 
question  whether  coi  isummation  of  the 
proposal  can  "reasor  ably  be  expected 
to  produce  benefits  ti » the  pubUc,  such 
as  greater  convenien  :e,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  aqverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  oompetition, 
conflicts  or  interests,!  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  r  ot  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evic  ence  that  would  be 
presented  at  a  hearir^,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applicaition  must  be 
received  at  the  Reserjve  Bank  indicated 
or  the  o^ces  of  the  Board  of  Govenors 
not  later  than  Decen^er  31, 1985. 

A.  Federal  Reserve  Bank  or  Atlanta 
(Robert  E.  Heck,  Vied  President)  104 
Marietta  Street,  NW.  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  Atlanta. 
Georgia:  to  engage  di  novo  through  its 


subsidiary,  SunTrust 


Brokerage 


Services,  Inc.,  Atlanta,  Georgia,  in 
securities  brokerage  ictivities,  pursuant 
to  section  225.25(b)  (1  5)  of  Regulation: 
underwriting  and  des  hng  in  government 
obligations  and  monc  y  market 
instruments,  pursuan :  to  section 
225.25(b)(16)  or  Regu!  ation  Y:  and 
futures  commission  rterchant.  pursuant 
to  section  225.25{b)(l^)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Oecember  9. 19^5, 
fames  McAffee, 


/lix 


Associate  Secretary  o] 
|FR  Doc.  85-29530  Filed 

MLUMQ  CODE  MM-OVM 


UMI 


<e  Board. 
12-12-85;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Vh»  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliapce  with  the 
Paperwork  Reduction  Act  (44  U.SC. 
Chapter  35).  The  following  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  December  2, 
1985. 

Social  Security  Administration 

Subject:  Employer  Classification 
Update — Extension  (0960-0262) 

Respondents:  Small  Business  or 
Organizations 

Subject:  SSA/DDS  Cost  Effectiveness 
Measurement  System  Data  Reporting 
Form— Extension  (0960-0384) 

OMB  Desk  Officer  Judy  A.  Mcintosh 

Public  Health  Service 

National  Institutes  of  Health 

Subject:  East  Boston  Senior  Health 
Project  Final  Household  Interview — 
Extension  (0925-0248) 
Respondents:  Individuals  or  Households 
OMB  Desk  Officer:  Bruce  Artim 

Health  Resources  and  Services 
Administration 

Subject:  Reporting  Requirements  for 
Limitations  on  Federal  Participation  of 
Capital  Expenditure  under  Section 
1122  of  the  Social  Security  Act- 
Extension  (0915-0057) 

Respondents:  Business  or  other  for- 
profit.  Non-profit  institutions.  Small 
business  or  organizations 

Subject:  Health  Professions  Student 
Loans  and  Nursing  Student  Loan 
Program — Administration 
Requirements  (Regulations  and 
Policy)— Revision  (0915-0047) 

Respondents:  Individuals  or  Households 

OMB  Desk  Officer:  Fay  S.  ludicello 

Office  of  the  Secretary 

Office  of  Inspector  General 

Subject:  Review  of  Oxygen  Concentrator 
Rental  Charges  to  Part  B  of  the 
Medicare  Program — New 
Respondents:  Individuals  or  Households 
OMB  Desk  Officer:  Judy  Mcintosh 

Health  Care  Financing  Administration 

Subject:  Information  Collection 
Medicare  Requirement  in  HCFA — 


Pub.  14-3  Section  2120.1  Carrier 
Manual — Ambulance  Service — 
HCFA-R-88— New  ■   - 

Respondents:  Business  or  other  for  Profit 
Small  Business  or  organization 

OMB  Desk  Officer:  Fay  S.  ludicello 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
D.C.  20503.  Attn:  (name  of  OMB  Desk 
Officer). 

Dated:  December  9. 1985. 
K.  Jacqueline  Hoiz, 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 

(FR  Doc.  85-29494  Filed  12-12-85;  8:45  am] 

BILUNG  CODE  41S«M>4-« 


Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panels  . 
and  Committees 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Admmistration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  public  advisory  panels 
and  committees  in  the  Center  for 
Devices  and  Radiological  Health. 
Nominations  will  be  accepted  for 
current  vacancies  and  those  that  will  or 
may  occur  during  the  next  16  months. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and.  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female,  minority, 
and  physically  handicapped  candidates. 
DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for 
the  receipt  for  nominations.  However, 
when  possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 

ADDRESSES:  All  nominations  and 
curricula  vitae  for  the  medical  devices 
panels  should  be  sent  to  Marlene  E. 
Haffner,  Center  for  Devices  and 
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Radiological  Health  (HFZ-70).  Food  and 
Drug  Administration,  8757  Geor^a  Ave., 
Silver  Spring,  MD  20910. 

All  nominations  for  the  Medical 
Radiation  Advisory  Committee  should 
be  sent  to  Donald  R.  Hamilton,  Center 
for  Devices  and  Radiological  Health 
(HFZ-240),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

All  nominations  for  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  should  be  sent  to 
Arlene  Underdonk,  Center  for  Devices 
and  Radiological  Health  (HFZ-83),  Food 
and  Drug  Adminstration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 

For  the  medical  devices  panels  contact: 
J.  Thomas  Lowe,  Center  for  Devices 
and  Radiological  Health  (HFZ-70), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7034. 
For  the  Medical  Radiation  Advisory 
Committee  and  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee  contact:  Kay  Levin,  Center 
For  Devices  and  Radiological  Health 
(HFZ-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3516. 
SUPPt^MENTARY  INFORMATION:  FDA  is 
requesting  nominations  of  voting 
members  for  vacancies  listed  below.  If 
specific  expertise  is  not  indicated, 
individuals  should  have  expertise 
relevant  to  the  field  of  activity  of  the 
panel  or  committee. 

1.  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel:  three  vacancies 
occurring  immediately,  three  vacancies 
occurring  November  30, 1986; 
anesthesiologists  and  pulmonary 
physicians  with  expertise  in  ventilators. 

2.  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel:  one  vacancy 
occurring  immediately,  four  vacancies 
occurring  February  28, 1986,  two 
vacancies  occurring  Feberary  28, 1987; 
doctors  of  medicine  or  philosophy 
experienced  with  clinical  chemistry  and 
clinical  toxicology  devices. 

3.  Dental  Devices  Panel:  one  vacancy 
occurring  immediately;  individuals  with 
expertise  in  dental  devices  and 
materials. 

4.  Gastroenterology-Urology  Devices 
Panel:  three  vacancies  occurring 
immediately,  one  vacancy  occurring 
December  31, 1986;  individuals  with 
expertise  in  therapeutic  plasmapheresis, 
biomedical  engineers,  and 
immunologists. 

5.  General  and  Plastic  Surgery 
Devices  Panel:  one  vacancy  occurring 
•mmediately,  one  vacancy  occurring 
\ugust  31, 1986;  plastic  surgeons. 


immunologists,  practicing  surgeons  and 
dermatologists  with  laser  experience, 
and  all  preferably  with  experience  in 
clinical  trials. 

6.  General  Hospital  and  Personal  Use 
Devices  Panel:  four  vacancies  occurring 
immediately;  general  surgeons, 
internists,  diabetologists,  fainily 
practitioners,  hematologists, 
immunologists,  and  oncologists. 

7.  Hematology  and  Pathology  Devices 
Panel:  one  vacancy  occurring  February 
28, 1987;  individuals  involved  in  the 
practice  of  medicine  or  clinical 
laboratory  sciences  familiar  with 
clinical  hematology  and  cell  surface 
markers  for  thymus  and  bone  marrow 
lymphocytes  and  expertise  and/or 
experience  with  automated  differential 
blood  cell  counters  and  blood  cell 
sorters,  or  blood  coagulation 
instrumentation,  or  human  tumor  stem 
cell  assays. 

8.  Immunology  Devices  Panel:  one 
vacancy  occurring  immediately,  one 
vacancy  occurring  February  28, 1986, 
one  vacancy  occurring  February  28, 
1987;  oncologists  and  immunologists. 

9.  Medical  Radiation  Advisory 
Committee:  one  vacancy  occurring 
immediately,  three  vacancies  occurring 
June  3a  1986;  individuals  with 
knowledge  of  medical  diagnosis  and 
decisionmaking,  diagnostic  imaging 
technology,  and  health  care  delivery. 

10.  Microbiology  Devices  Panel:  two 
vacanies  occurring  February  28, 1986, 
one  vacancy  occurring  February  28, 
1987;  infectious  disease  clinicians, 
individuals  with  expertise  in 
antimicrobial  susceptibility  testing  and 
devices,  and  virology  testing  devices. 

1.  Neurological  Devices  I^nel:  one 
vacancy  occurring  immediately,  two 
vacancies  occurring  November  30, 1988; 
neurologists  with  an  interest  in  medical 
devices  and  neurosurgeons  with  an 
interest  in  implanted  medical  devices. 

12.  Obstetrics-Gynecology  Devices 
Panel:  two  vacancies  immediately,  one 
vacancy  occurring  January  31. 1986; 
medical  doctors  in  contraceptive  area, 
obstetrician-gynecologists  that 
specialize  in  contraceptive  and  fetal 
monitoring  areas. 

13.  Ophthalmic  Devices  Panel:  three 
vacancies  occurring  immediately; 
ophthalmologists  and  optomertrists. 

14.  Orthopedic  and  Rehabilitation 
Devices  Panel:  one  vacancy  occurring 
immediately,  one  vacancy  occurring 
August  31, 1986;  orthopedic  surgeons 
with  expertise  in  joint  structure  and 
function,  prosthetic  ligament  devices,  or 
joint  biomechanics  and  implants,  and 
biomedical  engineers. 

15.  Radiologic  Devices  Panel:  two 
vacancies  occurring  January  31, 1987; 
radiologists  and  radiation  therapists. 


16.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee: 
15  vacancies  occurring  immediately: 
need  5  members  from  governmental 
agencies,  including  State  and  Federal 
governments,  5  members  from  the 
affected  industries,  and  5  members  from 
the  general  public,  of  which  at  least  1 
shall  be  a  representative  of  organized 
labor  (however,  see  paragraph  below  on 
nomination  procedures). 

Functions 

Medical  Devices  Panels 

The  functions  of  the  medical  devices 
panels  are  to  (1)  review  and  evaluate 
available  data  concerning  the  safety  and 
effectiveness  of  medical  devices 
currently  in  use,  (2)  advise  the 
Commissioner  of  Food  and  Drugs 
regarding  recommended  classification  of 
these  devices  into  one  of  three 
regulatory  categories,  (3)  recommend  the 
assisgnment  of  a  priority  for  the 
application  of  regulatory  requirements 
for  devices  classified  in  the  standards  or 
premarket  approval  category,  (4)  advise 
on  any  possible  risks  to  health 
associated  with  the  use  of  devices,  (5) 
advise  on  the  formulation  of  product 
development  protocols  and  review 
premarket  approval  applications  for 
those  devices  classified  in  the  premarket 
approval  category,  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate, 
(7)  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  act  (8)  advise  on  the  necessity  to 
ban  a  device,  and  (9)  respond  to 
requests  from  the  agency  to  review  and 
make  recommendations  on  specific 
issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices. 

Meclical  Radiation  Advisory  Committee 

The  function  of  the  Medical  Radiation 
Advisory  Committee  is  to  provide 
advice  regarding  formulation  of  policy 
and  development  of  a  coordinated 
program  relating  to  the  medical 
application  of  radiation  directed  at 
obtaining  the  maximum  diagnostic 
information  and  therapeutic  benefits  per 
unit  of  radiation  exposure  through 
optimum  utilization  of  professional  and 
technical  resources  and  radiation 
related  equipment.  The  committee  might 
be  asked  to  advise  on  programs  related 
to  the  medical  and  dental  use  of 
radiation,  diagnostic  imaging  and 
therapeutic  devices,  training  and 
education  of  medical  radiation  users, 
radiation  devices  guidelines  and 
standards,  and  the  development  of 
policy  statements  on  the  effective  use  of 
medical  radiation. 


50962 


UMI 


Technical  ElectnMw : 
Safety  Standards 


Federal  RegUter  /  Vol  50.  No.  240  /  Friday.  December  13.  1985  /  Notices 


Product  Radiation 
C^minittee 


The  function  of  ih  e  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committ^  is  to  provide 
advice  and  consultation  on  the  technical 
feasibility,  reasonal  leness,  and 
practicability  of  per  brmance  standards 
for  electronic  produ  :ts  to  control  the 
emission  of  radiatio  n  from  such 
products.  The  comn  ittee  may  recommed 
electronic  product  r  idiation  safety 
standards  for  consi(  eration. 

Qualifications 

Medical  Devices  Po  nels 

Persons  nominated  for  membership  on 
the  medical  devices  panels  shall  have 
adequately  diversiH  >d  experience 
appropriate  to  the  w  ork  of  the  panel  in 
such  fields  as  clinia  il  and 
administrative  rnedi:ine.  engineering, 
biological  and  physi  cal  sciences, 
statistics,  and  other  related  professions 
The  nature  of  specie  lized  training  and 
experience  necessai|y  to  qualify  the 
nominee  as  an  expert  suitable  for 
appointment  may  include  experience  in 
medical  practice,  tej  ching.  and/or 
research  relevent  to  the  field  of  activity 
of  the  panel.  The  pai  ticular  needs  at  this 
time  for  each  panel  are  shown  above. 
The  term  of  o^ce  is  between  3  and  4 


years,  depending  on 
date 


the  appointment 


Medical  Radiation  /  dvisory  Committee 
tie 


The  members  of 
Radiation  Advisory 
selected  from  amon{ 
fields  of  medicine 
health,  physics, 
health  sciences  who 
about  the  theory, 
radiation  in  the 
particular  needs  at 
committee  are  show^ 
of  office  is  between 
depending  on  the 

Technical  Electronii 
Safety  Standards  Ca/nmittee 


Medical 
Committee  are 
authorities  in  the 
d  mtistry,  public 

and  related 
are  knowledgeable 
ap  )lication.  and  use  of 
heaqng  arts.  The 

time  for  this 
above.  The  term 
and  4  years, 
ap|)ointment  date. 

Product  Radiation 


engifieenng, 


t  lis 


I 


Persons  nominatei 
Electronic  Product 
Standards  Committ^ 
technically  quali 
experience  in  one  or 
science  or  engineerii  ig 
electronic  product 
particular  needs  for 
shown  above.  The 
between  3  and  4 
appointment  date. 

NominatioD  Procedive 

Any  interested 
one  or  more  qualifec 
membership  on  one 


ified  by 


TiA 


t(  rm  I 


yea  rs 


for  the  Technical 
Radiation  Safety 
must  be 
training  and 
more  fields  of 
applicable  to 
iation  safety.  The 
his  committee  are 
of  office  is 
, depending  on  the 


pefson  may  nominate 
persons  for 
more  of  the 


)ri 


advisory  committees  or  panels.  Self- 
nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  confiict  of  interest 
that  would  preclude  membership.  FDA 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

Nominations  for  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  are  being 
requested  now;  however,  appointments 
will  not  occur  until  there  is  a  need  for  a 
meeting. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
86  Stat.  770-776  (5  U.S.C.  App.  I))  and  21 
CFR  Part  14.  relating  to  advisory 
committees. 

Dated:  December  6, 1985. 

Marvin  R  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  85-29519  Filed  12-12-85:  8:45  amj 
BHJJNG  CODE  416(M>1-H 


Request  for  Nominations  for 
Representatives  of  Consumer  artd 
Industry  Interests  on  Public  Advisory 
Committees  For  Panels 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  consumer  and  industry 
representatives  to  serve  on  certain 
public  advisory  committees  or  panels  in 
the  Center  for  Devices  and  Radiological 
Health.  Nominations  will  be  accepted 
for  current  vacancies  and  for  those  that 
will  or  may  occur  during  the  next  16 
months. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  the 
physically  handicapped,  and  small 
businesses  are  adquately  represented  on 
advisory  committees  and,  therefore, 
extends  particular  encouragement  to 
nonminations  for  appropriately  qualified 
female,  minority,  and  physically 
handicapped  candidates,  and 
nominations  from  small  businesses  that 
manufacture  medical  devices  subject  to 
the  regulations. 

OATE:  Nominations  should  be  received 
by  January  27, 1986,  for  vacancies  listed 
in  this  notice. 


ADDRESSES:  All  nominations  and 
curricula  vitae  for  consumer 
representatives  must  be  submitted  in 
writing  to  Naomi  Kulakow  (address  ■ 
below). 

All  nominations  and  curricula  vitae 
(which  includes  nominee's  office 
address  and  telephone  number)  for 
industry  representatives  must  be 
submitted  in  writing  to  Kay  Levin 
(address  below). 

FOR  FURTHER  INFORMATION  CONTACT  ^ 

For  Consumer  Interests:  Naomi 
Kulakow,  Office  of  Consumer  Affairs 
(HFE-40).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5006. 

For  Industry  Interests:  Kay  Levin,  Center 
for  Devices  and  Radiological  Health 
(HFZ-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3516. 

SUPPlfMENTARY  INFORMATION:  FDA  is 

requesting  nominations  for  members 
representing  consumer  and  industry 
interests  for  the  following  panels  and 
committee: 


Approximate  dale  representative  is 

Conmiitteeor  panel 

needed 

Consuner 

IndusHy 

1  Circulatory  System 

June  30.  1986 

NV.' 

Devices  Panel. 

2.  Dental  Oevicas 

Oct  31.  1966 

NV. 

Panel. 

3  Device  Good 

NV _ 

(2)  May  31. 

Manufacturing 

1966. 

Practica  Advisory 

Committee 

4.  Ear,  Nose,  ft 

Oct.  31.  1966 

NV 

Throat  Devices 

Panel. 

5  General  Hospital 

Dec  31.  1986 

NV 

and  Personal  Use 

Devices  Panel. 

6.  Hematology  and 

Feb.  28.  1967 

NV 

Pathology  Devices 

Panel. 

Feb.  28,  1987 

NV 

Devices  Panel. 

8  Neurologicai 

Nov.  30.  1986 

NV. 

Devices  Panel. 

9  Obstetiics- 

NV _ 

Jan.  31.  19S7. 

Gynecology 

Devices  Panel 

10.  Radiologic 

Jan.  31.  1967 

NV. 

'  NV=No  vacancy. 

Functions 

Medical  Devices  Panels 

The  functions  of  the  medical  devices 
panels  are  to  (1)  review  and  evaluate 
available  data  concerning  the  safety  and 
effectiveness  of  devices  currently  in  use, 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  of  these  devices  into  one 
of  three  regulatory  categories,  (3) 
recommend  the  assignment  of  a  priority 
for  the  application  of  regulatory 
requirements  for  devices  classified  in 
the  standards  or  premarket  approval 
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category,  (4)  advise  on  any  possible 
risks  to  health  associated  with  the  use  of 
devices,  (5)  advise  on  formulation  of 
product  development  protocols  and 
review  premarket  approval  applications 
for  those  devices  classified  in  the 
premarket  approval  category,  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate, 
(7)  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  act,  (8)  advise  on  the  necessity  to 
ban  a  device,  (9)  respond  to  requests 
from  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  to  review  regulations  for 
promulgation  regarding  good 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture, 
packing,  storage,  and  installation  of 
devices,  and  make  recommendations 
regarding  the  feasibility  and 
reasonableness  of  those  proposed 
Ir^guiations.  The  committee  also  reviews 
and  makes  recommendations  on 
proposed  guidelines  (e.g.,  Guideline  on 
General  Principles  of  Process 
Validation)  developed  to  assist  the 
medical  device  industry  in  meeting  the 
good  manufacturing  practice 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  Trom  good  manufacturing 
practice  regulations. 

Consumer  and  Industry  Representation 

Section  513  of  the  act  (21  U.S.C.  360c) 
provides  that  each  medical  devices 
panel  include  as  members  one  nonvoting 
representative  of  consumer  interests  and 
one  nonvoting  representative  of 
interests  of  the  device  manufacturing 
industry.  Section  520  of  the  act  (21 
U.S.C.  360j)  provides  that  the  Device 
Good  Manufacturing  Practice  Advisory 
Committee  include  members  two  voting 
representatives  of  the  general  public  and 
two  votihg  representatives  of  interests 
of  the  device  manufacturing  industry. 

Nomination  Procedure 

Any  intrested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consumer  interests  as  identified  in  this 
notice.  Self-nominations  are  also 
accepted.  To  be  eligible  for  selection, 
applicants'  experience  and/or  education 


will  be  evaluated  against  Federal  civil 
service  criteria  for  the  position  to  which 
they  will  be  appointed. 

Any  organization  in  the  medical 
device  manufacturing  industry 
("industry  interests")  wishing  to 
participate  in  the  selection  of  an 
appropriate  member  of  a  particular 
committee  or  panel  may  nominate  one 
or  more  qualified  persons  to  represent 
industry  interests.  Persons  who 
nominate  themselves  as  industrial 
representatives  will  not  participate  in 
the  selection  process.  It  is,  therefore, 
recommended  that  all  nominations 
made  by  someone  with  an  organization 
or  firm  who  is  willing  to  participate  in 
the  selection  process.  Nominations  shall 
include  a  complete  cirriculum  vitae  of 
each  nominee  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willii\g  to  serve  as  a  member,  and.  in  the 
case  of  consumer  representative, 
appears  to  have  no  conflict  of  intresL 
The  nomination  should  state  whether 
the  nominee  is  interested  only  in  a 
particular  advisory  committee  or  panel 
or  in  any  advisory  committee  or  panel 
The  term  of  office  is  between  3  and  4 
years,  depending  on  the  appointment 
date. 

Selection  Procedure 

Selection  of  members  representing 
consumer  interests  is  conducted  through 
a  procedure  which  includes  use  of  a 
consortium  of  consumer  organizations 
which  has  the  responsibility  for 
screening,  interviewing,  and 
recommending  candidates  to  the  agency 
for  the  agency's  selection.  Candidates 
should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

Regarding  nominations  for  members 
representing  the  interests  of  the  device 
manufacturing  Industry,  a  letter  will  be 
sent  to  each  organization  that  has  made 
a  nomination,  and  to  those  organizatioiis 
indicating  an  interest  in  participating  in 
the  selection  process,  together  with  a 
complete  list  of  all  such  organizations 
and  the  nominee.  This  letter  will  state 
that  it  is  the  responsibility  of  each 
organization  to  consult  with  the  others 
in  selecting  a  single  member 
representing  industry  interests  for  that 
particular  committee  within  60  days 
after  receipt  of  the  letter. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
86  Stat.  770-776  (5  U.S.C.  App.  I))  and  21 
CFR  Part  14.  relating  to  advisory 
committee. 


Dated:  December  6, 1985. 

Merv'in  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\PK  Doc.  85-29520  Filed  12-12-85;  8:45  amj 

eaiMG  CODE  41M>-01-« 

[Docket  Na  80N-0276;  DESI  7630] 

Drug*  for  Human  Use;  Certain 
AnaboHc  SteroMa;  WittKkawal  of 
Approval 

AQENCV:  Food  and  I>ug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  the  new  drug  applications 
for  methandrostenolone  mariceted  by 
Bolar  Pharmaceutical  Co.,  Inc.  The  drug 
lacks  substantial  evidence  of 
effectiveness.  Methandrostenolone,  an 
anabolic  steroid,  is  offered  as  adjunctive 
therapy  in  senile  and  Postmenopausal 
osteoporosis. 

EFFECTIVE  date:  January  13, 1986. 

FOR  FURTHER  MFORMATION  CONTACTS 
Judy  L  O'Neal  Center  for  Drugs  and 

Biologies  (HFN-366).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20657,  301-443-365a 

SumjEMeNTARV  information:  In  a 

notice  published  in  the  Federal  Register 
of  January  18. 1983  (48  FR  2208),  the 
Director  of  the  Center  for  Drugs  and 
Biologies  revoked  the  temporary 
exemption  for  certain  anabolic  steroids. 
The  exemption  had  permitted  the 
continued  marketing  of  the  products 
beyond  the  time  limit  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  The  notice  also  reclassified  the 
products  to  lacking  substantial  evidence 
of  effectiveness  in  the  treatment  of 
osteoporosis  and  offered  an  opportunity 
for  a  hearing  on  a  proposal  to  withdraw 
approved  of  the  new  drug  applications. 

Hearing  requests  were  submitted  by 
Bolar  Pharmaceutical  Co.,  Inc.,  and  Par 
Pharmaceutical  Inc.,  manufacturers  of 
methandrostenolone.  The  manufacturers 
of  the  other  products  named  in  the 
January  1983  notice  did  not  request  a 
hearing,  and  approval  of  those  products 
(and  identical,  related,  and  similar 
products)  was  withdrawn  by  the  Center 
in  a  notice  published  in  the  Federal 
Register  of  May  13, 1983  (48  FR  21658). 

On  October  21, 1985,  the 
Commissioner  of  Food  and  Drugs  denied 
the  hearing  request  of  Par  and  withdrew 
approval  of  Par's  products  (50  FR  42599). 

The  products  named  in  the  January 
1983  notice  for  which  Bolar  requested  a 
hearinff  are  the  following: 
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1.  ANDA  87-466;  MethandrostenoJone 
2.5  milligrams  (m|)  tablets:  Bolar 
Phannaceuticals  <  ]o..  Inc.,  130  Lincoln 
St..  Copiague.  NY  11726. 

2.  ANDA  87-4e  I;  Methandrostenolone 
5  mg  tablets;  Bola  r  Pharmaceutical  Co., 
Inc. 

Bolar  has  since  withdrawn  its  hearing 
request.  Accordin  ?Iy,  FDA  is  now 
withdrawing  appi  oval  of  ANDA's  87- 
465  and  87-466  foi  methandrostenolone 
tablets. 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  unc  er  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  asj  amended  (21  U.S.C. 
355))  and  under  tl^  authority  delegated 
to  him  (21  CFR  5.82)  finds  that,  on  the 
basis  of  new  infoirnation  before  him 
with  respect  to  th^  products,  evaluated 
together  with  the  evidence  available  to 
him  when  the  applications  were 


approved,  there  is 
evidence  that  the 


[Docket  No.  76N-02  56;  DESI 91491 


Drugs  for  Human 
Hydrochloride;  Request 
Labeling 


agency:  Food  anc 
action:  Notice. 


a  lack  of  substantial 
broducts  will  have  the 
effect  they  purpor  or  are  represented  to 
have  under  the  co  iditions  of  use 
prescribed,  recom  nended,  or  suggested 
in  their  labeling. 

Therefore,  pursi  ant  to  the  foregoing 
frnding.  approval  ( if  ANDA's  87-465  and 
87-466  and  all  the  amendments  and 
supplements  thereto  is  withdrawn 
effective  January  :  3, 1986.  Shipment  in 
interstate  commer  :e  of  these  products 
will  then  be  unlaw  ful. 

Dated:  December  9, 1985. 
Paul  Parkman, 

Acting  Director  Cenl  ?r  for  Drugs  and 
Biologies 
[FR  Doc.  85-29521  Filed  12-12-85;  8:45  am) 

BNJJNG  COOe  4160-«1-l  I 


Use;  Trifluoperazine 
for  Revised 


Drug  Administration. 


summary:  The  Fo(  id  and  Drug 
Administration  (FDA)  announces  that 
trifluoperazine  hydrochloride  is  safe  and 
effective  for  the  snort-term  treatment  of 
generalized  non-piychotic  anxiety  and 
requests  that  manafacturers  of  the  drug 
include  this  indication  in  the  labeling  for 
their  products.  Tht  agency  also  provides 
the  acceptable  wording  for  such  labeling 
revisions. 

EFFECnvE  DATE:  "Iris  notice  is  effective 
on  December  13, 1  )85. 


ADDRESSES:  Comisunica 
response  to  this  n 
identified  with  re 
9149  and  sent  to 
named  below,  anc 


tions  in 
tjtice  should  be 
f^rence  number  DESI 
appropriate  office 
addressed  to  the 


the 


Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Supplements  to  full  new  drug 
applications  (Identify  with  NDA 
number):  Division  of 
Neuropharmacological  Drug  Products 
(HFN-120),  Center  for  Drugs  and 
Biologies. 

Original  abbreviated  new  drug 
applications  and  supplements  thereto 
(identify  as  such):  Division  of  Generic 
Drugs  (HFN-230),  Center  for  Drugs  and 
Biologies. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product:  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Center  for  Drugs 
and  Biologies. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  Hazard,  Jr.,  Center  for  Drugs  and 
Biologies  (HFN-366),  Food  and  Dn^ 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^l4J-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  June  4, 1982  (47  FR  24445),  FDA 
announced  its  conclusions  concerning 
the  effectiveness  of  trifluoperazine  drug 
products.  The  agency  concluded  that  the 
drug  was  elective  only  for  the 
indication,  "For  use  in  the  management 
of  all  manifestations  of  psychotic 
disorders."  The  indication,  "To  control 
excessive  anxiety,  tension,  and  agitation 
as  seen  in  neuroses  or  associated  with 
somatic  conditions,"  was  reclassified  to 
lacking  substantial  evidence  of 
effectiveness,  and  the  agency  offered  an 
opportunity  for  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
parts  of  the  new  drug  application  (NDA) 
providing  for  that  indication. 

SmithKline  Beckman  Corporation 
(SKF),  sponsor  of  the  NDA  listed  below, 
requested  a  hearing.  The  firm  later 
withdrew  its  hearing  request  and 
conducted  clinical  studies  on  the 
effectiveness  of  the  drug  for  the  non- 
psychotic  anxiety  indication.  The 
Director  of  the  Center  for  Drugs  and 
Biologies  has  evaluated  the  data 
submitted  to  support  the  product's 
effectiveness  for  that  indication  and 
announces  his  conclusion  herein. 

1.  The  Drug  Products 

NDA  11-552;  Stelazine  containing 
trifluoperazine  hydrochloride,  in  tablets 
of  1,  2,  5,  or  10  milligrams  (mg);  in  10  mg 
per  milliliter  (mL)  concentrated  solution; 
and  in  2  mg/mL  injectable  solution; 
SmithKline  Beckman  Corp.,  1500  Spring 
Garden  St.,  Philadelphia,  PA  19101. 

Under  the  conditions  for  approval  and 
marketing  set  forth  in  the  June  1982 
notice,  FDA  also  has  approved  the 
following  abbreviated  new  drug 
applications  (ANDA's): 


1.  ANDA  85-785;  1  mg  base;  Cord 
Pharmaceuticals,  2599  W.  Midway  Blvd.. 
Broomfield,  CO  80020. 

2.  ANDA  85-786;  2  mg  base;  Cord. 

3.  ANDA  85-787;  10  mg  base/mL; 
Cord. 

4.  ANDA  85-788;  10  mg  base;  Cord. 

5.  ANDA  85-789;  5  mg  base;  Cord. 

6.  ANDA  85-328;  5  mg  base;  Zenith 
Laboratories,  Inc.,  140  LeGrand  Ave., 
Northvale.  NJ  07647. 

7.  ANDA  87-612;  1  mg  base;  Zenith. 

8.  ANDA  87-613;  2  mg  base;  Zenith. 

9.  ANDA  87-614;  10  mg  base;  Zenith. 

10.  ANDA  88-143;  10  mg  base/mL:  Bay 
Laboratories,  Inc.,  3654  West  Jarvis, 
Skokie,  IL  60076. 

11.  ANDA  88-967;  1  mg  base: 
Duramed  Pharmaceuticals  Inc.,5040 
Lester  Rd.,  Cincinnati,  OH  45213. 

12.  ANDA  88-968;  2  mg  base; 
Duramed. 

13.  ANDA  88-969:  5  mg  base; 
Duramed. 

14.  ANDA  88-970;  10  mg  base; 
Duramed. 

n.  Evidence  of  Effectiveness 

SKF  conducted  a  four-week,  double- 
blind,  parallel  multi-center  study 
comparing  Stelazine  (2-6  mg  daily)  with 
an  identical  placebo  in  415  patients. 
Eleven  independent  investigators 
participated  in  the  study.  The 
investigators  were  randomized  by  FDA 
into  two  subgroups  before  SICF  analyzed 
the  data.  The  results  reveal  that 
Stelazine  produced  more  improvement 
than  placebo  in  key  measures  of 
anxiety,  ranging  from  30  to  53  percent 
for  the  Stelazine  patients  and  from  19  to 
38  percent  for  the  placebo  patients. 
Those  improvements  are  statistically 
significant  differences  between 
Stelazine  and  placebo.  No  unusually 
serious  adverse  effects  occurred  during 
the  trial,  and  there  was  no  apparent 
difference  between  Stelazine  and 
placebo  in  the  incidence  of  abnormal 
clinical  laboratory  values.  Thus  the 
Director  concludes  that  the  drug  is  safe 
and  effective  for  the  short-term 
treatment  of  generalized  non-psychotic 
anxiety. 

III.  Request  for  Labeling  Revision 

Because  the  Director  has  concluded 
that  trifluoperazine  is  safe  and  effective 
for  non-psychotic  anxiety,  the 
manufacturers  listed  above  are 
requested  to  add  this  indication  to  their 
products'  labeling.  To  market  a 
trifluoperazine  product  for  this 
additional  indication,  approval  of  a 
supplement  providing  for  revised 
labeling  in  accordance  with  this  notice     ' 
must  be  obtained.  The  Director  also 
requests  that  any  person  seeking 
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approval  of  an  ANDA  for  a 
trifluoperazine  product  as  provided  in 
the  June  4. 1982  notice  and  earlier 
notices  add  the  indication  for  non- 
psychotic  anxiety  to  the  proposed 
labeling. 

The  INDICATIONS  section  of  the 
labeling  should  be  revised  to  include  the  - 
following  information  (editorially 
adapted  to  a  specific  product's  labeling 
as  appropriate): 

StelazJne  (trifluoperazine)  is  effective  for 
the  short-term  treatment  of  generalized  non- 
psychotic  anxiety.  However,  Stelazine  is  not 
the  first  drug  to  be  used  in  therapy  for  most 
patients  with  non-psychotic  anxiety  because 
certain  risks  associated  with  its  use  are  not 
shared  by  common  alternative  treatments 
(i.e..  benzodiazepines). 

When  used  in  the  treatment  of  non- 
psychotic  anxiety.  Stelazine  should  not  be 
administered  at  doses  of  more  than  8  mg  per 
day  for  longer  than  12  weeks  because  the  use 
of  Stelazine  at  higher  doses  or  for  longer 
intervals  may  create  ftersistent  tardive 
dyskinesia  that  may  prove  irreversible  (see 
WARNINGS  section. 

The  effectiveness  of  Stelazine  as  a 
treatment  for  non-psychotic  anxilty  was 
established  in  a  four-week  clinical  milti- 
center  study  of  outpatients  with  generalized 
anxiety  disorder  (DSM  III).  This  evidence 
does  not  predict  that  Stelazine  will  be  useful 
in  patients  with  other  non-psychotic 
conditions  in  which  anxiety,  or  signs  that 
mimic  anxiety,  are  found  (i.e.,  physical 
illness,  organic  mental  conditions,  agitated 
depression,  character  pathologies,  etc.). 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  502, 
505.  52  Stat.  1050-1053,  as  amended  (21 
U.S.C.  352.  355))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drugs  and  Biologies  (21  CFR  5.70). 

Dated:  December  6. 1985. 
Paul  Parkman, 

Acting  Director.  Center  for  Drugs  and 
Biologies 

(FR  Doc.  85-29523  Filed  12-12-85;  8:45  am] 
BOXUra  CODE  416&-01-« 


Health  Resources  and  Services 
Administration 

Tasit  Force  on  Organ  Transplantation; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  national  advisory  body 
scheduled  to  meet  during  the  month  of 
January  1986: 

Name:  Task  Force  on  Organ 
Transplantation. 

Date  and  Time:  January  9-10. 1986  8:30 
a.m. 

Place:  Hyatt  Regency  Crystal  City, 
2799  Jefferson  Davis  Highway, 
Arlington.  Virginia  22203. 


The  entire  meeting  is  open  to  the 
public. 

Purpose:  the  Task  Force  on  Organ 
Transplantation  is  required  to  conduct 
comprehensive  examinations  of  the 
medical,  legal  ethical  economic,  and 
social  issues  presented  by  human  organ 
procurement  and  transplantation; 
including  and  assessment  of 
immunosuppressive  medications  used  to 
prevent  organ  rejection  in  transplant 
patients.  Reports  on  these  issues  are 
required  to  be  submitted  to  the 
Department  of  Health  and  Human 
Services  and  the  Congress  later  this 
year. 

Agenda:  Discussion  of  (1)  the 
feasibility  of  establishing  a  national 
registry  of  human  organ  donors;  (2) 
proposed  recommendations  for  assuring 
equitable  access  by  patients  to  organ 
transplantation;  (3)  proposed 
recommendations  concerning  the 
designation  of  transplant  centeis  and 
reimbursement  for  extrarenal 
transplants;  (4)  proposed 
recommendations  to  improve  the  organ 
procurement  system;  and  (5) 
implementation  priorities  for  organ 
procurement  organization  grant 
program. 

Public  comment  will  begin  at  4:30  p.m. 
on  January  9.  Anyone  wishing  to  make  a 
statement,  please  notify  Linda  D. 
Sheaffer.  Executive  Director,  so  that 
these  may  be  scheduled. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contract  Ms.  Linda  D.  Sheaffer, 
Executive  Director,  Office  of  Organ 
Procurement  and  Transplantation, 
Office  of  the  Administrator,  Health 
Resources  and  Services  Administration, 
Room  17-60,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
telephone  (301)  443-5911. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  10, 1985. 

Jaclde  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc  85-29578  Filed  12-12-85;  8:45  amj 

BUUNG  CODE  4160- IS-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Convention; 
Foreign  Law  Notifications;  Bolivia. 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  Information  No.  a 


Hiis  is  a  Schedule  I  notice:  wildlife 
subject  to  this  notice  is  subject  to 
detention,  refusal  of  clearance,  seizure, 
and  forfeiture  if  imported  into  the 
United  States. 

Subject-  Bolivia — Ban  on  live  wildlife 
exports. 

Source  of  Foreign  Law  Information: 
Announcement  by  the  Bolivian 
Management  Authority.  5  COP  CITES. 
April  22-May  3. 1985.  confirmed  by  copy 
of  Ministerial  Resolution  No.  226-85 
dated  August  2, 1985,  forwarded  by  the 
Department  of  State  October  9. 1985. 

Action:  By  NOI  No.  3  (50  FR  34016) 
published  August  22, 1985,  the  Service 
notified  the  public  that  the  Bolivian 
government  had  imposed  a  ban  upon 
exports  of  live  wildlife  from  that  cotintry 
and  that  no  imports  of  Hve  wildlife 
would  be  allowed  into  the  United  States 
from  Bolivia.  The  Bolivian  government 
has  extended  its  ban  until  August  1, 
1986.  The  Service,  therefore,  will  not 
allow  any  imports  of  hve  wildlife  from 
Bolivia,  or  which  designate  Bolivia  as 
country  of  origin,  and  exported  after 
May  1, 1984. 

DATES:  Effective  date:  December  13. 
1985.  Expiration  date:  August  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  King,  Division  of  Law 
Enforcement  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006,  Washington,  DC 
20005,  Telephone:  202/343-9242. 

Dated:  December  9. 1985. 
Ronald  E.  Lambertoo. 
Acting  Deputy  Director. 
[ra  Doc.  85-29524  Filed  12-12-85;  8:45  am] 
BILUNGCOOe  oie-ss-H 


Bureau  of  L^nd  Management 

Buffalo  Resource  Area,  Casper 
District.  WY;  AvaOabnity  of  the 
Resource  Management  Plan  and 
Record  of  Decision 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  notice  that  the  Wyoming 

State  Director  has  approved,  in  a  record 

of  decision  (ROD),  the  resource 

management  plan  (RMP)  for  the  Buffalo 

Resource  Area. 

SUMMARY:  The  approved  plan  will  be 
implemented  on  about  800,000  acres  of 
BLM-administered  public  surface  and 
4.73  million  acres  of  mineral  estate.  The 
ROD  adopted  the  proposed  plan  that 
was  presented  in  the  final 
environmental  impact  statement  (EIS). 
This  plan  will  guide  future  management 
in  the  Resource  Area. 

Location  of  Document:  The  ROD  and 
associated  draft  and  fmal  EIS's  are 
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available  to  the  publi :  upon  request  to: 
Glenn  Bessinger,  Are  i  Manager,  Buffalo 
Resource  Area,  Buret  u  of  Land 
Management.  300  Spr  jce  Street,  Buffalo. 
WY  82834.  Phone:  (30  r)  684-5586. 

Public  Porticipatioi  r;  The  public  was 
invited  to  participate  in  the  RMP  in  issue 
identification  and  development  of 
planning  criteria  duri)  tg  a  90-day 
comment  period  allov  red  on  the  draft 
EIS  and  at  a  public  h(  aring  held  during 
the  comment  period.  No  protests  were 
received  during  the  3(l-day  protest 
period  allowed  after  |  lublication  of  the 
final  EIS. 

SUPPLEMCNTARV  INK)  IMATION:  Four 
management  alternatives  were 
developed  during  the  planning  process 
and  were  analyzed  ini the  EIS.  The 
alternatives  were  "Nd  Action"  (or 
continuation  of  existiag  management), 
an  alternative  that  atempted  to  balance 
land  use  demands  an(|  resource 
availability  with  envifonmental 
integrity,  an  alternative  emphasizing 
economic  production,  end  an  alternative 
that  emphasized  environmental 
protection.  The  balanced  alternative 
was  selected  for  the  proposed 
management  plan  in  tne  final  EIS  and  is 
the  plan  approved  by  Ihis  ROD.  It 
presents  a  cost-effective  plan  that  best 
responds  to  the  issueaj  in  a  multiple  use- 
sustained  yield  fi^mework.  It  provides 
for  a  variety  of  re80ur<:e  uses  and 
protects  the  environment  through 
mitigation  of  impacts.  The  approved 
plan  includes  all  praci  icable  mitigation. 
After  implementation,  other  site-specific 
mitigation  may  be  required  to  address 
impacts  from  specific  and  use 
proposals. 

Three  wilderness  st(idy  areas  (WSA's) 
will  continue  to  be  matiaged  under  the 
interim  wilderness  gui  jelines  until 
Congress  determines  whether  or  not 
they  will  be  designated  as  wilderness 
areas.  A  wilderness  st  udy  report,  which 
recommends  that  thesi  >  WSA's  not  be 
designated  as  wildem  >ss,  will  be  sent  to 
the  Secretary  of  the  Inlerior.  Should 
Congress  decide  to  adopt  these 
recommendations,  the  WSA's  will  be 
managed  as  outlined  iji  the  RMP.  Should 
Congress  decide  to  designate  one  or 
more  of  the  WSA's  as  wilderness,  the 
RMP  will  be  modified  as  necessary  and 
the  areas  will  be  mans  ged  accordingly. 

Progress  toward  acqomplishing  goals 
and  objectives  in  the  blan  will  be 
monitored.  The  plan  w  ill  be  maintained 
to  keep  it  current.  It  m  ly  be  amended  or 
a  new  plan  developed  it  management 
goals  and  objectives  c  lange. 


Dated:  December  4, 1965.  .  ~ 

Hillary  A.  Oden, 
State  Director. 

[FR  Doc.  85-29428  Filed  12-12-85;  8:45  am] 
■NXMO  cooc  aio-ss-K 


National  Park  Sarvica 

Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7:30  p.m..  CST,  on  January  7. 1986,  at  the 
Jefferson  Parish  East  Bank  Council 
Chamber,  3330  North  Causeway 
Boulevard,  Metairie,  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Pub.  L  95-256,  section  907(a)  to 
advice  the  Secretary  of  the  Interior  in 
the  selection  of  sites  for  inclusion  in 
Jean  Lafitte  National  Historical  Pari(, 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretative  program  of  the  natural, 
historic  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Prairie  Producing  Corporation 
— Land  Acquisition  Program 
— General  Management  Plan 

Amendment — Chalmette 
— Cooperative  Agreements — ^Thibodaux 

and  Lafayette 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
serve  basis.  Any  member  of  the  Public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
James  Isenogle,  Superintendent,  Jean 
Lafitte  National  Historical  Park,  U.S. 
Customs  House,  423  Canal  Street,  Room 
206,  New  Orleans,  Louisiana  70130. 
telephone  504/589-3882.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  office  of  Jean  Lafitte  National 
Historical  Park. 

Dated:  Decemt)er  4, 1985. 
Robert  I.  Kerr, 

Regional  Director,  Southwest  Region. 
[PR  Doc.  85-29555  Filed  12-12-85;  8:45  am] 

MJJN6  COOC  4310-70-M 


INTERSTATE  COMIMERCE 
COMMISSION 

[Doelctt  No.  AB-52  (Sub-Na  42X1 

The  Atchison,  Topeica  and  Santa  Fe 
Railway  Co.;  Abandonment  Exemption 
in  Alameda  County,  CA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Part 
Subpart  F — Exempt  Abandonments  to 
abandon  its  .57-mile  line  of  railroad 
between  milepost  10.27  and  milepost  9.7 
in  the  city  of  Oakland,  Alameda  County, 
CA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency    ' 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
January  12, 1986  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  23, 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  2, 
1986.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the  ' " 
Commission  should  be  sent  to 
applicant's  representative:  Leiand  E. 
Butler,  114  Sansome  Street,  Room  1208, 
San  Francisco,  CA  94104. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  December  5. 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-29544  Filed  12-12-85;  8:45  am] 
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[No.  IIC-f-16608] 

Champion  International  Corp.; 
Continuance  In  Control  Exemption; 
Moscow,  Camden  and  San  Augustine 
Railroad  and  Angelina  and  Neches 
River  Railroad 

Addresses  -.•  •  •    ,,  -  . 

Send  pleadings  to:  ".  * 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate 
Commerce  Commission, 
Washington,  DC  20423  '  '  " 

and 

(2)  Petitioners'  representatives:  Jeanne 
Sisson,  Manager  Transport 
Administration,  Champion 
International  Corporation, 
Knightsbridge  Drive,  Hamilton,  OH 
45020 

Pleadings  should  refer  to  No.  MC-F- 
16608. 

Decided:  December  3. 1985. 

Under  49  U.S.C.  11343(e)  and  the 
Commission's  regulations  in  Ex  Parte 
No.  400  (Sub-No.  1),  Procedures- 
Handling  Exemptions  Filed  by  Motor 
Carriers.  367 1.CC.  113  (1982),  47  PR 
53303  (November  24, 1982),  the  Interstate 
Commerce  Commission  exempts  from 
the  requirement  of  prior  review  and 
approval  under  49  U.S.C.  11343(a)(3),  the 
continuance  in  control  by  Champion 
International  Corporation  (Champion)  of 
Moscow,  Camden  and  San  Augustine 
Railroad  and  Angelina  and  Neches 
River  Railroad.  Champion  is  seeking 
motor  carrier  authority  in  No.  MC- 
185405. 

By  the  Commission,  Division  2, 
Commissioners  Andre,  Simmons,  and  Strenio. 
Commissioner  Simmons  concurred  with  a 
separate  expression. 
James  H.  Bayne,  ^, 

Secretary. 

[FR  Doc.  85-29545,  Filed  12-12-85;  8:45  am] 
BtLUNQ  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review  by  0MB 

December  10, 1985. 

The  Office  of  Management  and  Budget 
(OBM)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 


whom  a  copy  of  the  form  and  supporting 
dociunents  is  available); 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form; 

(4)  The  agency  form  number,  if 
appUcable; 

(5)  How  often  the  form  must  be  filled 
out; 

(6)  Who  will  be  required  or  asked  to 
report; 

(7)  An  estimate  of  the  number  of 
responses; 

(8)  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form; 

(9)  An  indication  of  whether  section 
3504(h)  of  Pub.  L.  96.^11  applies;  and, 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  OMB  review. 

Copies  of  the  proposed  form(s)  and 
the  supporting  documentation  may  be 
obtain  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
item(s)  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  AND  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  conmients  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice 

Agency  Clearance  Officer:  Larry  E. 
Miesse,  202/633-4312 

•  Revision  of  a  Currently  Approved 
Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Bureau  of  Justice  Assistance, 
Department  of  Justice 

(3)  Report  of  Public  Safety  Officer's 
Death 

(4)  OJP  Admin.  Form  3650/2 

(5)  One-time 

(6)  State  and  local  governments.  Filed 
by  agency  of  public  safety  officer 
killed  in  Uie  line  of  duty  as  part  of 
claim  for  survivors'  benefits  under  the 
Public  Safety  Officers'  Benefits  Act. 

(7)  320  respondents 

(8)  650  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Bureau  of  Justice  Assistance, 
Department  of  Justice 

(3)  Claim  for  Death  Benefits 

(4)  OJP  Admin.  Form  3650/1 

(5)  One-time 

(6)  Individuals  or  households.  Filed  by 
survivors  of  public  safety  officers 
killed  in  the  line  of  duty  under  the 
Public  Safety  Officers'  Benefits  Act. 


(7)  320  respondents 

(8)  336  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veedei^-39&-4814 

•  Reinstatement  of  a  Previously 
Approved  Collection  for  Which 
Approval  Has  Expired 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  Supplementary  Statement  for 
Graduate  Medical  Trainees 

(4)1-644 

(5)  Annually 

(6)  Individuals  or  households.  Used  by 
foreign  exchange  visitors  who  are 
seeking  extention  of  stay  in  order  to 
complete  a  program  of  graduate 
medical  education  and  training. 

(7)  5,000  respondents 

(8)  415  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  PETITION  TO  CLASSIFY  ORPHAN 
AS  IMMEDIATE  RELATIVE; 
APPUCA^nON  FOR  ADVANCE 
PROCESSING  OF  ORPHAN 
PETITION 

(4)  1-600;  I-600A 

(5)  On  occasion 

(6)  Individuals  or  households.  Used  by 
INS  to  determine  orphan  and  advance 
orphan  petitions. 

(7)  12,000  respondents 

(8)  6.000  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

New  Collection(s) 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  National  Institute  of  Corrections, 
Bureau  of  Prisons,  Department  of 
Justice 

(3)  IMPACT  OF  CORRECTIONAL 
FACILITIES  ON  LAND  VALUE  AND 
PUBUC  SAFETY 

(4)  N/A 

(5)  Other-one  time 

(6)  Individuals  or  households,  state  or 
local  governments,  Federal  agencies 
or  employees,  small  businesses  or  y 
organizations.  Used  to  obtain 
documentation  of  actual  impact  that 
correctional  facilities  have  on  local 
communities. 

(7)  1,364  respondents 

(8)  654  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  National  Institute  of  Corrections, 
Bureau  of  Prisons,  Department  of 
Justice 
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(3)  COMPUTER  ASaSTED  TRAINING 
IN  CORRECTION!  >  (A  Guide) 

(4)  N/A 

(5)  Other-one  time 

(6)  State  or  local  gov^minents.  Used  to 
collect  uiformatiori  not  currently 
available  on  the  use  of  computers  in 
state  and  Federal  srisons. 

(7)  1,694  respondent^ 

(8)  1,694  burden  hourB 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veedei^  395-4814 


Date  of  a 
'Collection  Without 
Si  ibstance  or  in  the 


Extension  of  the  Expiration 
Currently  Approved 
Any  Change  in  the 
Method  of  Collectior 

(1)  Larry  E.  Miesse.  2  32/633-4312 

(2)  Immigration  and  I  Naturalization 
Service,  Departmeiit  of  justice 

(3)  DATA  RELATIN( ;  TO 
BENEFICIARY  OF  PRIVATE  BILL 

(4)  G-79A 

(5)  On  occasion 

(6)  Individuals  or  hoi  seholds.  Used  by 
INS  to  make  report  concerning  privat 
bill  to  Congress  wh  en  requested. 

(7)  100  respondents 

(8)  100  burden  hours 

(9)  Not  applicable  un  ler  3504(h) 

(10)  Robert  Veeder—  (95-4814 

(1)  Larry  E.  Miesse,  2 12/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Departmei  it  of  justice 

(3)  PASSENGER-CR^W  UST 

(4)  1-418 

(5)  On  occasion 

(6)  Individuals  or  hoiiseholds.  Used  by 
masters,  owners  or  t 
in  complying  with  Actions  231  and 
251  of  the  I&N  Act. 

(7)  95.000  respondent!  i 

(8)  95.000  burden  hou  s 

(9)  Not  applicable  un<  ler  3504(h) 

(10)  Robert  Veeder-^  195-^814 

(1)  Larry  E.  Miesse,  2^2/633-4312 

(2)  Immigration  and 
Service,  Departmeijt 

(3)  ALIEN  EMPLOYMENT 
QUESTIONNAIRE 

(4)  1-314 

(5)  On  occasion 

(6)  Individuals  or  hoi  seholds. 
Information  is  usee 
charges  for  failure 
nonimmigrant  stafUs 

(7)  5,000  respondents 

(8)  830  burden  hours 

(9)  Not  applicable  unfier 

(10)  Robert  Veeder— : 


Ifaturalization 
of  Justice 


3504(h) 
195-4814 

(1)  Larry  E.  Miesse.  2^2/633-4312 

(2)  Immigration  and 
Service,  Department 

(3)  APPLICATION 
PASSPORT  AND/(()R 

(4)  1-193 

(5)  On  occasion 

(6)  Individuals  or  hoi^holds 
Information  is  useq  to  determine 


to  help  sustain 
o  comply  with 


Naturalization 
of  Justice 
I  WAIVER  OF 
VISA 


whether  applicant  is  eligible  for  entry 
into  US  under  Section  212.1(2)  8  CFR. 

(7)  25.000  respondents 

(8)  4,150  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  REPORT  OF  AUEN  PERSON 
INSTITUTIONALIZED 

(4)G-340 

(5)  On  occasion 

(6)  State  and  local  governments. 
Information  needed  to  determine 
deportabihty  of  certain  aliens  under 
Section  241  of  the  I&N  Act. 

(7)  6,000  respondents 

(8)  1,500  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  FOR  ADVANCE 
PERMISSION  TO  RETURN  TO 
UNRELINQUISHED  DOMICILE 

(4)  1-191 

(5)  On  occasion 

(6)  Individuals  or  households  applying 
for  status  under  Section  212(c)  of  the 
I&N  Act. 

(7)  300  respondents 

(8)  75  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 
Larry  E.  Miesse, 

Agency  Clearance  Officer. 

(FR  Doc.  85-29588  Filed  12-12-85;  8:45  am] 

mjjNQ  CODE  **to-m-m 


Drug  Enforcement  Administration 

Darryl's  Thrifty  Drugs;  Revocation  of 
Registration 

On  October  24. 1985,  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  to  Darryl's 
Thrifty  Drugs  of  211  North  Huntington, 
Sulphiu",  Louisiana  70663,  an  Order  to 
Show  Cause  proposing  to  revolte  that 
pharmacy's  DEA  Certificate  of 
Regisb-ation.  AD8106115.  The  Order  to 
Show  Cause  alleged  that  the  continued 
registration  of  Darryl's  Thrifty  Drugs 
would  be  inconsistent  with  the  public 
interest,  as  set  forth  in  21  U.S.C.  823(f). 
Additionally,  citing  his  preliminary 
finding  that  the  continued  registration  of 
Darryl's  Thrifty  Drugs  posed  an 
imminent  danger  to  the  public  health 
and  safety,  the  Administrator  ordered 
the  immediate  suspension  of  DEA 
Certificate  of  Registration  AD8106115 
during  the  pendency  of  these 
proceedings.  21  U.S.C  824(d). 


BEST  COPY  AVAILABLE 


The  Order  to  Show  Cause/Immediate 
Suspension  was  personally  served  on 
Darryl  Dronet,  the  owner  and 
pharmacist  of  Darryl's  Thrifty  Drugs,  on 
October  25, 1985.  More  than  thirty  days 
have  passed  since  the  Order  to  Show 
Cause  was  served  and  the  Drug 
Enforcement  Administration  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54  (a)  and  (d).  Darryl's 
Thrifty  Drugs  is  deemed  to  have  waived 
its  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that 
beginning  in  August  1985,  a  joint 
investigation  of  Darryl's  Thrifty  Drugs 
was  conducted  by  DEA  and  the 
Calcasieu  Parish  Sheriffs  Office. 
Information  received  by  the  Calcasieu 
Parish  Sheriff's  Office  indicated  that 
Darryl  Dronet,  owner  and  pharmacist  of 
Darryl's  Thrifty  Drugs,  was  selling 
controlled  substances  without 
prescriptions  and  for  no  legitimate 
medical  purpose. 

On  August  14, 1985,  an  agent  of  the 
Calcasieu  Parish  Sheriff's  Offfce,  acting 
in  an  undercover  capacity,  went  to 
Darryl's  Thrifty  Drugs  to  try  to  purchase 
a  large  quantity  of  diazepam,  a  Schedule 
IV  controlled  substance,  from  Darryl 
Dronet  Dronet  agreed  to  the  transaction 
and  handed  the  undercover  agent  a 
brown  paper  sack  and  stated  that  there 
were  1.000  diazepam  tablets  in  it.  The 
undercover  agent  gave  Dronet  $1,400  for 
the  tablets.  As  the  undercover  agent 
was  leaving  the  store,  Dronet  stated,  "I 
don't  know  if  you  are  a  cop  or  not,  but 
please  do  not  bust  me,  I  have  four 
children  to  raise." 

On  August  20, 1985,  the  undercover 
againt  went  to  Dartyl's  Thrifty  Drugs. 
Once  agian,  the  undercover  agent  was 
able  to  purchase  1,000  diazepam  tablets 
from  Darryl  Dronet  for  $1,400.  During 
this  visit,  the  undercover  agent  asked 
Dronet  about  the  possibility  of 
purchasing  some  Percodan,  a  Schedule 
II  controlled  substance.  Dronet  said  that 
he  did  not  have  ahy  to  sell  at  that  time. 
He  stated  that  he  would  send  30-50 
Percodan  tablets  to  a  nursing  home.  On 
many  occasions  a  patient  would  only 
take  2  or  3  tablets  before  dying.  Dronet 
then  stated  that  he  would  pay  the  nurses 
a  couple  of  himdred  dollars  to  get  the 
unused  Percodan  tablets  back  from  the 
nursing  home  and  then  would  sell  them. 
Dronet  told  the  undercover  agent  that  he 
would  eventually  be  able  to  obtain  some 
Percodan  in  this  manner  for  the 
undercover  agent  to  buy. 

On  August  26, 1985,  Dronet  sold  the 
imdercover  agent  1,000  diazepam  tablets 
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for  $1,400.  Dronet  stated  that  he  was 
going  to  attempt  to  arrange  a  meeting 
between  the  undercover  agent  and 
Bobby  David,  whom  Dronet  had  been 
dealing  with  in  illegal  narcotics  for  the 
past  15  years.  During  the  meeting  they 
could  discuss  the  possible  purchase  of 
Dilaudid,  a  Schedule  II  controlled 
substance. 

On  August  28. 1985.  the  undercover 
agent  met  with  David.  They  agreed  that 
the  undercover  agent  would  call  Darryl 
Dronet  later  in  the  week  to  find  out  what 
kind  of  drugs  Dronet  and  David  would 
have  to  sell  the  undercover  agent  and 
also  the  price.  On  September  5, 1985,  the 
undercover  agent  called  Dronet«t 
Darryl's  Thrifty  Drugs.  Dronet  told  the 
agent  to  meet  David  later  that  morning. 
Dronet  further  stated  that  David  would 
have  2,000  diazepam  tablets  and  100 
Dilaudid  tablets  to  sell  the  undercover 
agent  for  $4,800.  The  undercover  agent 
met  with  David  and  the  purchase 
occurred  as  planned. 

On  September  19. 1985.  Dronet 
arranged  for  the  undercover  agent  and 
David  to  meet  again.  On  this  occasion, 
David  sold  the  undercover  agent 
approximately  1,500  diazepam  tablets 
and  100  Dilaudid  tablets  for  $3,400. 

On  October  1, 1985,  the  undercover 
agent  contacted  Dronet.  Dronet  told  the 
undercover  agent  that  David  would  only 
have  2,000  diazepam  tablets  for  the 
agent  this  time.  He  was  unable  to  obtain 
the  100  Dilaudid  for  the  agent.  The 
undercover  agent  met  David  as  arranged 
and  gave  him  $2,800  for  the  2,000 
diazepam  tablets. 

The  next  day,  the  undercover  agent 
telephoned  Dronet  at  Darryl's  Thrifty 
Drugs.  Dronet  told  the  agent  that  David 
had  100  Dilaudid  for  him.  The 
undercover  agent  met  David  as  arranged 
by  Dronet  and  gave  David  $2,000  for  the 
100  Dilaudid  tablets. 

On  October  24, 1985,  Dronet  sold  the 
undercover  agent  2.000  Diazepam 
tablets  for  $2,300.  Immediately  following 
this  transaction,  Dronet  was  arrested. 

The  Administrator  concludes  that  ' 
given  the  magnitude  of  the  diversion  and 
the  fact  that  Dronet  admitted  to  the 
'  undercover  agent  that  he  was  using  his 
DEA  registration  number  to  legally 
obtain  controlled  substances  and  then 
sell  them  illegally  throughout  Western 
Louisiana,  it  is  without  question  that  the 
continued  registration  of  Darryl's  Thrifty 
Drugs  is  inconsistent  with  the  public 
interest.  21  U.S.C.  824(a)(4).  Neither 
Darryl's  Thrifty  Drugs  nor  Darryl  Dronet 
have  responded  to  the  Order  to  Show 
Cause.  No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
o^ered  on  behalf  of  the  registrant. 
Accordingly,  the  Administrator 


concludes  that  the  registration  must  be 
revoked. 

On  November  18, 1985,  the  Louisiana 
State  Board  pf  Wiarmacy  summarily 
suspended  the  permit  to  operate  Darryl's 
Thrifty  Drugs  as  well  as  Darryl  Dronet's 
pharmacy  license.  Even  if  the  public 
interest  grounds  to  revoke  the 
registration  were  not  as  compelling  as 
they  are,  the  loss  of  state  licensure 
requires  DEA  to  revoke  the  DEA 
Certificate  of  Registration.  21  U.S.C. 
823(fl  and  21  U.S.C.  824(a)(3).  See, 
George  P.  Gotsis.  M.D..  49  FR  33750 
(1984);  Henry  Weitz,  M.D..  46  FR  34858 
(1981);  Kenneth  E.  Wilson.  D.D.S..  46  FTl 
25018  (1981). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
r"''ificate  of  Registration  AD8106115. 
F      iously  issued  to  Darryl's  Thrifty 
D.  ogs.  be,  and  it  hereby  is  revoked.  This 
order  is  effective  immediately. 

Dated:  December  9, 1985. 
John  C.  Lawn, 

Administrator. 

[FR  Doc  85-29584  Filed  12-12-85;  8:45  am) 

BILLmO  CODE  4410-09-11 


Victor  M.  Groves,  M.D.;  Denial  of 
Application 

On  September  4. 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  to  Victor 
M.  Groves.  M.D.  of  404  North  2nd  Street. 
3rd  Floor.  Harrisbury,  Pennsylvania   ~ 
17107  an  Order  to  Show  Cause 
proposing  to  deny  his  application, 
executed  on  January  2, 1985,  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  proposed  action  was 
predicated  upon  Dr.  Groves'  controlled 
substance-related  felony  conviction  on  - 
February  6, 1979,  in  the  Municipal  Court 
of  Philadelphia,  Pennsylvania. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Groves  by  registered  mail.  DEA 
received  the  return  receipt  which 
indicated  that  the  Order  to  Show  Cause 
was  received  on  September  9. 1985.  Dr. 
Groves  failed  to  respond  to  the  Order  to 
Show  Cause  within  thirty  days  of  its 
receipt  as  set  forth  in  the  Order  to  Show 
Cause.  Therefore,  Dr.  Groves  was 
deemed  to  have  waived  his  opportunity 
for  a  hearing.  21  CFR  1301.54(a)  and  (d). 
Accordingly,  the  Administrator  enters 
his  final  order  in  this  matter.  21  CFR 
1301.57. 

The  Administrator  finds  that  in  May. 
1978,  an  officer  of  the  Philadelphia 


Police  Department,  acting  in  an 
undercover  capacity,  obtained  pre- 
signed  prescriptions  for  the  Schedule  IV 
controlled  substance  Valium  from  Dr. 
Groves.  As  a  result  of  these  purchases 
and  the  subsequent  investigation  of  Dr. 
Groves'  prescribing  parctices,  on  or 
about  August  16, 1978,  Dr.  Groves  was 
charged  with  five  counts  of  illegally 
dispensing  controlled  substances  in 
violation  of  Clause  Fourteen  of  Section 
13(a)  of  Act  No.  340,  the  Pennsylvania 
Controlled  Substance,  Drug,  Device,  and 
Cosmetic  Act.  On  or  about  November 
17, 1978,  Dr.  Groves  and  the  Office  of  the 
District  Attorney  of  Philadelphia. 
Pennsylvania  entered  into  an  agreement 
whereby  Dr.  Groves  pled  nolo 
contendere  to  all  five  counts  of  the 
indictment.  These  were  felony  offenses 
relating  to  controlled  substance.  On 
February  6, 1979,  Dr.  Groves  was 
sentenced  to  five  years  non-reporting 
probation  and  was  ordered  to  surrender 
his  license  to  practice  medicine  in  the 
Commonwealth  of  Pennsylvania  and  his 
DEA  Certificate  of  Registration 
AG7667112.  On  March  27. 1979,  Dr. 
Groves  surrendered  his  DEA  Certificate 
of  Registration  AG7667112. 

In  March  1980.  Dr.  Groves' 
Pennsylvania  medical  license  was 
reinstated.  On  July  1, 1980,  Dr.  Groves 
was  charged  in  the  Court  of  Common 
Pleas  of  Dauphin  County, 
Commonwealth  of  Pennsylvania  with 
illegally  prescribing  phenobarbital,  a 
controlled  substance.  At  the  time  Dr. 
Groves  issued  the  prescription  for 
phenobarbital  he  was  not  registered 
with  DEA  and  thereby  not  authorized  to 
write  prescriptions  for  controlled 
substances.  Instead  of  prosecuting  this 
offense,  on  January  9. 1981.  the  Deputy 
District  Attorney  for  Philadelphia 
applied  to  the  Court  of  Common  Pleas. 
Dauphin  Country.  Commonwealth  of 
Pennsylvania  for  a  nolle  prosequi  which 
stated  that  Dr.  Groves  was  on  longer 
practicing  medicine  and  that  he  had 
been  diagnosed  by  a  licensed 
psychiatrist  as  being  afflicted  by  a 
"Major  Affective  Illness-Depression". 
The  application  for  nolle  prosequi  was 
granted. 

On  January  2. 1985.  Dr.  Groves 
applied  for  a  DEA  Certificate  of 
Registration.  That  application  is  the 
subject  of  the  final  order.  DEA  has 
consistently  held  that  a  registrant  is 
convicted  of  a  controlled  substance- 
related  felony  if  there  is  a  judgment  of 
guilt,  plea  of  gulity  or  nolo  contendere  or 
some  other  indication  that  he  has  been 
found  guilty  of  a  controlled  substance- 
related  felony.  See  Stephen  Granet 
Rosen,  D.D.S..  Docket  No.  84-44,  50  FR 
46844  (1985);  Faunce  Drug  Store,  Docket 
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No.  82-3,  47  PR  30^22  (1982)  and  cases 
cited  therein.  The  propriety  of  OEA's 
relying  on  a  conviction  based  on  a  nolo 
contendere  plea  im  actions  such  as  this 
has  been  specifically  upheld  by  the 
Federal  appellate  (iourts  in  SokoJoffv. 
Saxbe.  501  F.2d  57i  (2nd  Cir.  1974)  and 
Noell  V.  Benstngerhas  F.2d  554  (5th  Cir. 
1978).  Dr.  Groves  pled  nolo  contendere 
to  controlled  substance-related  felonies 
in  1979.  Theereforc ,  there  is  a  lawful 
basis  for  the  denia  of  Dr.  Groves' 
application  for  reg  stration.  21  U.S.C. 
824(a)(2). 

Dr.  Groves  was  i  onvicted  of  illegally 
dispensing  control  ed  substances.  He 
continued  to  write  at  least  one 
prescription  for  a  c  ontroUed  substance 
after  he  surrenders  d  his  previous  DEA 
registration.  Since  Dr.  Groves  did  not 
offer  evidence  of  ai  ly  mitigating 
circumstances,  the  Administrator  has  no 
choice  but  to  deny  Dr.  Groves' 
application  for  regi  stration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  -  Administration, 
pursuant  to  the  aut  lority  vested  in  him 
by  21  U.S.C.  823  an  1  824  and  28  CFR 
0.100(b),  hereby  ore  ers  that  the 
application  of  Vict(  r  M.  Goves.  M.D.,  for 
registration  under  I  le  Controlled 


Substances  Act,  be 
denied 

Dated:  December  9. 
lohnC  Latvn, 

Administrator. 


(FR  Doc.  85-29585  Filid  12-12-85:  8:45  am) 

BIUJNG  CODE  4410-<»-«i 


and  it  hereby  is 


1985. 


Bureau  of  Prisons 

National  Institute  <jf  Corrections 

'  Notice  is  hereby  jven  that  the 
National  Institute  o  '  Corrections,  U.S. 
Department  of  ]usti  ze,  is  seeking 
applications  to  com  luct  regional 
correctional  trainin ;  in  two  subject 
areas  over  a  period  of  one  year.  A  total 
of  $550,000  is  avaiU  ble  under  this  grant 
program. 

'The  Institute's  Ni  tional  Academy  of 
Corrections  in  BouHer,  Colorado, 
conducts  training  fdr  approximately 
3,000  correctional  p  -actitioners  in 
numerous  subject  a  'eas  in  any  given 
year.  Through  this  j  reat  program,  two 
Academy  training  ;  rograms  will  be 
provided  in  geograf  hical  locations 
throughout  the  Unit  sd  States.  Primary 
tasks  will  include: 

1.  Modifying  the  <  :urrent  80-hour 
Correctional  Manaj  ement  course  into  a 
40-hour  course  for  i  lid-managers 
working  in  all  areai  of  corrections  (i.e., 
jails,  prisons,  comm  unity  corrections.) 


UMI 


2.  Presenting  the  modified 
Correctional  Management  course  eight 
times  and  presenting  an  existing 
Correctional  Supervision.  Training  for 
Trainers  course  nine  times  in 
geographical  areas  throughout  the 
country.  Twenty-four  individuals  will 
attend  each  class. 

3.  Reproducing  all  participant  training 
materials  for  each  class. 

4.  Arranging  all  logistical  details  for 
training  and  lodging  facilities,  travel  and 
per  diem  for  participants,  selecting 
participants,  and  administering  the 
programs. 

Applications  must  be  received  by 
February  1, 1986.  Public,  private,  profit, 
and  non-profit  organizations  are  eligible. 
Potential  applicants  should  contact  the 
National  Academy  of  Corrections  for  a 
more  detailed  description  of  this 
program  and  the  application  procedures. 
Contact  the  National  Institute  of 
Corrections,  National  Academy  of 
Corrections,  Outreach  Department,  1790 
30th  Street,  Suite  430.  Boulder,  Colorado 
80301;  telephone  303-497-6060. 
Raymond  C.  Bro%vn, 
Director. 
[FR  Doc  85-29554  Filed  12-1^-85;  8:45  am) 
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DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-16.239) 

Wilson  Jones  Co.;  Elizabeth,  NJ; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  12, 1985  in  response 
to  a  worker  petition  received  on  August 
2, 1985  which  was  filed  on  behalf  of 
workers  at  Wilson  Jones  Company, 
Elizabeth,  New  Jersey. 

A  negative  determination  applicable 
to  the  petitioning  group  of  worlcers  was 
issued  on  September  5, 1985  (TA-W- 
16,003).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  20th  day  of 
November  1985. 

Marvin  M.  Fooka, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  85-29588  Filed  12-12-85;  8^45  am] 
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Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Solicitation  for  Grant  Application;  Job 
Training  Partnership  Act,  Title  IV.  Part 
C,  Program  Year  1986 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  Labor. 

action:  Notice. 

summary:  The  notice  sets  forth  the 
procedures  and  schedule  for  the 
Solicitation  for  Grant  Application  (SGA) 
for  the  operation  of  employment  and 
training  programs  for  FY  1986  (July  1, 
1986-June  30, 1987)  in  accordance  with 
Title  rv.  Part  C  of  the  Job  Training 
Partnership  Act  (JTPA).  The  regulations 
at  20  CFR  Part  635  provide  guidance  for 
the  development  and  administration  of 
programs  authorized  under  this  part. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  Juarez,  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training,  200 
Constitution  Ave.,  NW.,  Rm.  S1316, 
Washington,  DC  20210,  Telephone  (202) 
523-9110.  or  the  appropriate  State 
Director  for  Veterans'  Employment  and 
Training  Service. 

SUPPLEMENTARY  INFORMATKMC  The 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training, 
Department  of  Labor  announces  the 
availability,  subject  to  Congressional 
appropriation,  of  approximately 
$7,734,000  for  FY  1986  and  the  schedule 
for  Solicitation  for  Grant  Application 
and  award  of  funds  to  implement 
programs  authorized  under  Title  IV,  Part 
C  of  JTPA. 

This  part  provides  for  programs  to 
meet  the  employment  and  training  needs 
of  service-connected  disabled  veterans, 
veterans  of  the  Vietnam-era,  and 
veterans  who  are  recently  separated 
from  military  service. 

Qp  or  about  January  2, 1986.  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  will  mail  to 
all  eligible  applicants  a  Solicitation  for 
Grant  Application  Package  consisting  of: 

PAFIT  A— GENERAL  PROGRAM 
INFORMATION  AND  REQUIREMENTS 
FOR  APPLICATION  FOR  FUNDS 
UNDER  TITLE  iV,  PART  C,  JTPA 

PART  B— INSTRUCTIONS  AND  FORMS 
FOR  PREPARATION  AND  SUBMISSION 
OFAPPUCATIONS 

No  Solicitation  for  Grant  Application 
Packages  will  be  issued  prior  to  January 
2,1986. 


Eligible  applicants  are  limited  to  (1) 
the  State  JTPA  Administrative  enti^  in 
each  State  and  (2)  service  delivery  area 
administrative  entities  as  described  in 
Sections  101  and  103  of  JTPA  including 
single  statewide  service  delivery  areas. 

Tlie  Solicitation  for  Grant  Application 
will  contain  proposed  funding  levels  for 
each  State,  subject  to  Congressional 
appropriation,  ranging  from  $55,000  to 
approximately  $780,000.  Award  of  funds 
will  be  made  through  a  competitive 
grant  process  utilizing  the  criteria  for 
award  specified  in  the  SoUcitatioa  No 
grant  will  be  awarded  prior  to  prior  to 
July  1, 1986. 

Applications  for  funds  must  be 
received  by  the  appropriate  State 
Director  for  Veterans'  Employment  and 
Training  [SDVETS)  not  later  than  4:30 
p.m..  at  the  SDVETS  address  cited 
below,  on  February  14, 196a 

Consultation  and  technical  assistance 
relative  to  the  development  of  an 
application  under  the  SGA  is  available 
upon  request  from  the  appropriate  State 
Director  for  Veterans'  Employment  and 
Training. 

Regions  I  and  II  (Connecticut,  Maine, 
Massadiusetts,  New  Hampshire,  New 
Jersey,  NewkYork,  Puerto  Rico,  Rhode 
Island,  and  Vermont) 

SDVETS  Robert  B.  Inman,  Veterans' 
Employment  and  Training  Service, 
U.SC  Department  of  Labor.  CT 
Department  of  Labor.  200  Folly  Brook 
Boulevard.  Wethersfield,  Connecticut 
06109.  (203)  56ft-3326 

SDVETS  William  J.  Rogers,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor.  P.O.  Box 

.    3106.  Lewiston.  Maine  04240.  (207) 
783-9171 

SDVETS  Richard  A.  Brenan.  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  508  John  F. 
Kennedy  Federal  Building. 
Government  Center,  Boston. 
Massachusetts  02203.  (617)  223-2759 

SDVETS  Emile  Simard.  Veterans' 
Employment  and  Training  Service. 
U.S.  Department  of  Labor,  55  Pleasant 
Street.  Room  325,  Concord,  New 
Hamsphire  03301,  (603)  224-2589 

SDVETS  Leon  G.  Scull,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  Labor  & 
Industry  Building.  John  Fitch  Plaza. 
Room  1106,  Trenton,  New  Jersey 
08625,  (809)  292-2930 

SDVETS  Cliffprd  M.  Johnson,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  Harriman 
State  Campus,  Building  12.  Room  503, 
Albany.  New  York,  12240.  (518)  457- 
7465 

SDVETS  Rafael  Pujals,  Veterans' 
Employment  and  Training  Service, 
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U.S.  Department  of  Labor.  P.O.  Box 
14337.  Bo  Obrero  Station.  Santurce, 
Puerto  Rico  00916,  (809)  754-5391 

SDVETS  Arthur  L  Dawson.  Jr.. 
Veterans'  Employment  and  Training 
Service,  U.S.  Department  of  Labor,  507 
Federal  Building  &  Courthouse, 
Providence.  Rhode  Island  02903,  (401) 
52ft-5134 

SDVETS  Charles  E,  Healy.  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor.  P.O.  Box 
603,  Montpelier,  Vermont  05602.  (802) 
229-0311.  Ext.  311 

Region  n  (Delaware.  District  at 
Columbia,  Maryland.  Pennsylvania, 
VirgLola  and  West  Virginia) 

SDVETS  Horace  R  Best,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  Stockton 
Building.  Room  104. 100  Chapman 
Road,  Newark.  Delaware  19702.  (302) 
36&-e898 

SDVETS  George  H.  Joiner.  500  C  Street. 
N.W.,  Room  327,  Washington,  D.C. 
20001,  (202)  639-1078 

SDVETS  Gary  Lobdell,  Veterarfs' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  1100  North 
Eutaw  Street,  Room  205,  Baltimore, 
Maryland  21201,  (301)  383-5193 

SDVETS  Joseph  F.  Welsh,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  Labor  & 
Industry  Building.  Room  1114, 
Harrisburg.  Pennsylvania  17121.  (717) 
787-5834 

SDVETS  Benjamin  L  Trott«.  Jr., 
Veterans'  Employment  and  Training 
Service,  U.S.  Department  of  Labor,  701 
East  Franklin  Street,  Ste.  1409, 
Richmond,  Virginia  23219,  (804)  786- 
7269 

SDVETS  David  L.  Bush.  Veterans' 
Employment  and  Training  Service. 
U.S.  Department  of  Labor.  112 
California  Avenue.  Room  212.  Capitol 
Complex  Charleston,  West  Virginia 
25305-0112.  (304)  348-4001 

Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Canriina,  md  Tennessee) 

SDVETS  James  C.  Gates.  Veterans' 
Employment  and  Training  Service. 
U.S.  Department  of  Labor,  519 
Industrial  Relations  Building, 
Montgomery,  Alabama  36130,  (205) 
261-5430 

SDVETS  Robert  I.  Clark.  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  P.O.  Box 
1314,  Tallahassee,  Florida  32302,  (904) 
877-4164 

SDVETS  Eugene  R.  Wagner.  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Ubor.  IffiW 
Building,  Suite  419,  501  Pulliam  Street, 


S.W..  Atlanta,  Georgia  30312,  (404) 
656-3127 

SDVETS  H.  John  Krider.  Veterans* 
Employment  and  Training  Service. 
U.S.  Department  of  Labor,  c/o 
Department  for  Manpower  Services, 
275  East  Main  Street,  Frankfort, 
Kentucky  40621.  [502)  564-762 

SDVETS  W.H.  (Bill)  Cooper.  Veterans' 
Employment  and  Training  Service, 
U.S.  EJepartment  of  Labor,  P.O.  Box 
1699,  Jackson,  Mississippi  39215.  (601) 
961-7588 

SDVETS  S.  Marvin  Burton.  Veterans' 
Employment  and  Training  Service. 
U.S.  Department  of  Labor.  P.O.  Box 
27625.  Raleigh.  North  Carolina  27611, 
(919)  733-7402 

SDVETS  William  C.  Plowden.  Jr.. 
Veterans'  Employment  and  'Training 
Service.  U.S.  Department  of  Labor. 
P.O.  Box  1755.  Columbia.  South 
Carolina  29202,  (803)  758-3239 

SDVETS  Clayton  Umberth.  Jr., 
Veterans'  Employment  and  Training 
Service,  U.S.  Department  of  Labor.  301 
James  Robertson  Parkway,  Room  317. 
Nashville,  Tennessee  37201.  (615)  741- 
2135 

Region  V  (Illinois,  Indiana.  Michigan, 
Minnesola,  CMiio,  Wisconsin) 

SDVETS  Samuel  L  Parks,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  230  S. 
Dearborn,  Room  1064.  Chicago,  Illinois 
60604,  (312)  353-0970 

SDVETS  Bruce  Redman,  Veterans' 
Employment  and  Training  Service. 
U.S.  Department  of  Labor,  10  N. 
Senate  Avenue,  Room  203, 
Indianapolis,  Indiana  46204,  (317)  232- 
6804 

SDVETS  WUliam  Wickstrom.  Veterans' 
Employment  and  Training  Service, 
VS.  Department  of  Labor,  7310 
Woodward  Avenue,  Ste.  407,  Detroit, 
Michigan  48202,  (313)  876-5613 

SDVETS  Midiael  D.  Graham.  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  160  E. 
Kellog  Blvd.,  Suite  840,  St.  Paul, 
Minnesota  55101,  (612)  696-3665 

SDVETS  Joseph  Andry,  Veterans' 
Employment  and  Training  Service. 
U.S.  Department  of  Labor,  P.O.  Box 
1618,  Columbus,  CMiio  43216,  (216)  466- 
2768 

SDVETS  James  R.  Gutowski.  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  P.O.  Box 
2539.  Madison,  Wisconsin  53701,  (608) 
266-3110 

Region  VI  (Arkansas.  Louisiana,  New 
Mexico,  Oklahoma,  Texas) 

SDVETS  Billy  R.  Threlkeld.  Veterans' 
Employment  and  Training  Service. 
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U.S.  Department  iof  Labor, 
Employment  Seciirity  Bidg.,  State 
Capitol  Mall.  Rm[  G-12.  Uttle  Rock. 
Arkansas  72201.  (501)  371-1559 

SDVETS  Leonard  \^altere.  Veterans' 
Employment  and!  Training  Service, 
U.S.  Department  of  Labor, 
Employment  Seciirity  Bldg.,  1001  N. 
23rd  Street,  Rooii  242,  Baton  Rouge. 
Louisiana  70804,  (504)  342-4691 

SDVETS  Jacob  Ca*illo,  Veterans' 
Employment  andi  Training  Service. 
U.S.  Department  pf  Labor,  Ist 
National  Bldg.,  E^st,  5301  Central. 
N.E.,  Room  1214,  Albuquerque,  New 
Mexico  87108,  (505)  568-7138 

SDVETS  James  D.  Howard,  Veterans* 
Employment  and  Training  Service. 
U.S.  Department  of  Labor,  Will  Rogers 
Memorial  Bldg..  Rm.  301,  Oklahoma 
City,  Oklahoma  ^3105,  (405)  557-7189 

SDVETS  James  H.  Comett.  Veterans' 


Employment  and 
U.S.  Department 


Training  Service. 
3f  Labor,  TEC 


Building,  Rm.  516  -B,  Trinity  &  12th 
Streets,  Austin,  ijexas  78701,  (512) 
463-2207 

Region  VII  (Iowa,  Ifansas,  Missouri  and 
Nebrasica) 


SDVETS  Howard  J 
Employment  and 
U.S.  Department 


Cloe,  Veterans' 
Training  Service, 
)f  Labor,  1000  East 


Grand  Avenue,  Des  Moines,  Iowa 
50319,  (515)  281-^06 
SDVETS  John  A.  Hill,  Veterans 


Employment  and 
U.S.  Department 


Employment  and 
U.S.  Department 


SDVETS  Robert  T. 
Employment  and 


Training  Service, 
)f  Labor,  401.  Topeka 


Boulevard,  Topel^,  Kansas  66603, 
(913)  296-5032 
SDVETS  Jonas  N.  Matthews,  Veterans' 


Training  Service, 
)f  Labor,  P.O.  Box  59. 


Jefferson  City,  Mi  ssouri  65104,  (314) 
751-3921 


Manifold,  Veterans' 
Training  Service, 


U.S.  Department  i  )f  Labor,  P.O.  Box 
94600,  State  Hou!  e  Station,  Lincoln, 
Nebraska  68509, 1 402)  471-5289 

Region  VII  (Colorado.  Montana.  North 
Dakota,  South  Dakcita,  Utah  and 
Wyoming) 

SDVETS  E.  William  Belz  U,  Veterans' 

Employment  and  Training  Service, 
U.S.  Department 
12th  Avenue,  Ro 
Colorado  80203.  ( 
SDVETS  Daniel  P. 
Employment  and 


f  Labor,  251  East 

342,  Denver, 

)  844-3836 

tonietti.  Veterans' 
raining  Service, 


U.S.  Department  sf  Labor.  P.O.  Box 
1728,  Helena,  Montana  59624,  (406) 
444-2062 
SDVETS  Leo  A.  Swfenson,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  »f  Labor,  P.O.  Box 
1632,  Bismarck,  l^orth  Dakota  58501, 
(701)  224-2865 


SDVETS  Earl  R.  Schultz.  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor.  P.O.  Box 
1730,  Aberdeen,  South  Dakota  57401, 
(605)  225-0250,  Ext.  289 

SDVETS ).  Dale  Madsen,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  178  Social 
Hall  Avenue,  Salt  Lake  City,  Utah 
84111,  (801)  524-5703 

SDVETS  Ernest  E.  Fender,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  P.O.  Box 
2760,  Casper,  Wyoming  82602.  (307) 
235-3281 

Region  K  and  X  (Alaska,  Arizona, 
CaUfomia.  Hawaii,  Idaho.  Nevada, 
Oregon,  and  Washington) 

SDVETS  Burton  Finley,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  P.O.  Box  3- 
7000,  Juneau,  Alaska  99802,  (907)  465- 
2723 

SDVETS  Marco  A.  Valenzuela. 
Veterans'  Employment  and  Training 
Service,  U.S.  Department  of  Labor, 
P.O.  Box  6123-SC760E,  Phoenix, 
Arizona  85005,  (602)  261-4961 

ASDVETS  Charies  Martinez,  Veterans* 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  800  Capitol 
Mall,  Room  W2054,  Sacramento, 
California  95814,  (916)  551-1422 

SDVETS  Raymond  S.  Sumikawa. 
Veterans'  Employment  and  Training 
Service,  U.S.  Department  of  Labor, 
P.O.  Box  3680,  Honolulu,  Hawaii 
96811,  (808)  548-3834 

SDVETS  Robert  N.  Wilson,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  P.O.  Box 
2697,  Boise,  Idahol  83701,  (208)  334- 
2634 

SDVETS  Claude  U.  Shipley,  Veterans' 
Employment  and  Training,  Service, 
U.S.  Department  of  Labor.  P.O.  Box 
3331,  Reno,  Neviada  89505,  (702)  885- 
4632 

SDVETS  Rex  A.  Newell,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  304 
Employment  Division  Building,  875 
Union  Street,  N.E.,  Salem,  Oregon 
97311,  (503)  378-3338 

SDVETS  Robert  G.  Hall,  Veterans' 
Employment  and  Training  Service, 
U.S.  Department  of  Labor,  P.O.  Box 
165,  Olympia,  Washington  98507,  (206) 
753-5109 

Signed  at  Washington,  O.C,  this  10th  day 
of  December  1985. 

Donald  E.  Shasteen. 

Assistant  Secretary  for  Veterans' 

Employment  and  Training. 

(FR  Doc,  85-29589  Filed  12-12-85;  8:45  amj— 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-269. 50-270, 50-287, 5&- 
289, 50-302, 50-312, 50-313]; 

Arkansas  Power  and  Light  Co.  at  aL; 
Issuance  of  Director's  Decision 

In  the  matter  of:  Arkansas  Power  and  Light 
Company  (Arkansas  Nuclear  One.  Unit  No., 
IJ,  Sacramento  Municipal  Utility  District 
(Rancho  Seco  Nuclear  Generating  Station), 
Florida  Power  Corporation  [Crystal  River 
Unit  No.  3  Nuclear  Generating  Plant],  Duke 
Power  Company  (Oconee  Nuclear  Station, 
Units  Nos.  1,  2  and  3],  and  General  Public 
Utilities  Nuclear  Corporation  (Three  Mile 
Island  Nuclear  Station,  Unit  No.  1]. 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  decision 
concerning  a  petition  dated  June  11, 
1985,  submitted  by  John  F.  Doherty.  The 
petition  requested  the  issuance  of  an 
order  under  10  CFT^  2.202  to  the 
hcensees  of  the  following  Babcock  and 
Wilcox  facilities  to  show  cause  why  the 
operating  licenses  for  those  facilities 
should  not  be  suspended  or  revoked 
until  the  problem  identified  in  IE 
Information  Notice  85-38  is  fesolved: 
Arkansas  Nuclear  One,  Unit  No.  1; 
Rancho  Seco  Nuclear  Generating 
Station;  Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant;  Oconee  Nuclear 
Station,  Units  Nos.  1,  2  £uid  3;  and  Tiiree 
Mile  Island  Nuclear  Station,  Unit  1.  The 
IE  Notice  concerned  loose  parts  which 
had  been  found  to  obstruct  certain 
control  rod  drive  mechanisms  at  the 
Davis-Besse  facility  of  the  Toledo 
Edison  Company. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  has  determined  to 
deny  the  petitioner's  request  to  initiate 
such  show  cause  orders.  The  reasons  for 
this  decision  are  explained  in  a 
"Directors  Decision  under  10 CFR  2.206" 
(DD-85-19)  which  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  and  the  local  public 
document  room  for  each  affected  facility 
as  follows: 

Arkansas  Nuclear  One,  Unit  No.  1, 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas 

Rancho  Seco  Nuclear  Generating 
Station,  Sacramento  City-County 
Library,  828 1  Street,  Sacramento, 
California 

Crystal  River  Unit  No.  3  Nuclear 
Genrating  Plant,  Crj'stal  River  Public 
Library,  668  N.W.,  First  Avenue. 
Crystal  River,  Florida 

Oconee  Nuclear  Station,  Units  Nos.  1,  2 
and  3,  Oconee  County  Library,  501 
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West  Southbroad  Street.  WaWialla. 
South  Carolina 
Three  Mile  Island  Nudear  Station.  Unit 
No.  1,  Government  Publications 
Section,  State  Library  of 
Pennsylvania,  Education  Building, 
Commonwealth  and  Walnut  Streets. 
Harrisbm^,  Pennsylvania 
A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  its  review  in  accordance  with  10  CFR 
2.206(c]  of  the  Commission's  regulations. 
As  provided  by  this  regulation,  the 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  issuance  of  the  Decision  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  December,  1985. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton. 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  85-29600  Filed  12-12-85;  8:45  amj 
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(Docket  Nos.  50-317  and  50-318] 

Baltimore  Gas  and  Electric  Co^ 
Consideration  of  Issuance  of 
Amendments  to  Faculty  Operating 
Licenses  and  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-53 
and  DPR-69  issued  to  Baltimore  Gas  and 
Electric  Company  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Pow^  Plant.  Unit  Nos.  1  and  2  located 
in  Calvert  County,  Maryland. 

The  amendments  would  revise 
provisions  in  the  Technical 
Specifications  (TS)  to  allow  use  of  the  4- 
inch  post-accident  hydrogen  purge  line 
for  containment  purge  during  normal 
operation.  The  TS  would  be  changed  as 
follows:  (1)  TS  3.&1.8.  "Containment 
Vent  System."  which  requires  the 
containment  vent  valves  (MOV  6900  and 
6901)  to  be  closed  during  reactor 
operation  would  be  deleted  upon  initial 
operability  of  the  Containment 
Radiation  Signal  isolation  in  put  to 
motor  operated  valves  (MOVs)  6900  and 
6901;  (2)  the  isolation  times  for  MOVs 
6900  and  6901  would  be  decreased  from 
less  than,  or  equal  to,  20  seconds  to  less 
than,  or  equal  to.  15  seconds  as  required 
by  TS  3.6.4.1.  "Containment  Isolation 
Valves;"  (3)  the  notation  at  the  end  of 
TS  Table  3.6-1.  "Containment  Isolation 
Valves"  would  be  changed  to  reflect 
deletion  of  TS  3.6.1.8:  and  (4)  a 


requirement  would  be  added  to  TS 
Table  3.6-1  to  limit  the  use  of  the 
containment  vent  valves  to  containment 
pressure  control  containment 
radioactivity  control,  and  surveillance 
purposes. 

The  prpposed  TS  revision  is  in 
accordance  with  the  licensee's 
application  for  amendments  dated 
December  22. 1983  and  March  26. 1984, 
as  supplemented  by  the  licensee's  letters 
dated  March  21. 1985  and  August  9. 
1985.  TTiis  topic  was  originally  noticed  in 
the  Federal  Register  (5o  FR  9733). 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  January  13. 1986.  the  licensee  may 
file  a  request  for  a  bearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petiticns  for  leave  to 
intervene  shall  be  :^!ed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  ior  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identity  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petiticm  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  soxight  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
liarticipate  as  a  party, 
^^ose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  condoct  (rf  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
.Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  perimi.  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Edward  ].  Butcher 
(petitioner's  name  and  telephone 
number),  (date  petition  was  mailed), 
(plant  name),  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  D.  A.  Brune,  Jr.,  General  Counsel, 
G  and  E  Building,  Charles  Center, 
Baltimore.  Maryland  21203,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
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Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factttrs  speciHed  in  10  CFR 
2.714{a)(l)(iHv)  >nd  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  aiJplications  for 
amendment  dated  December  22, 1983 
and  March  26, 19  M,  as  supplemented  by 
letters  dated  Mai  ch  21  and  August  8, 
1985,  which  are  a  mailable  for  public 

Commission's  Public 
1717  H  Street,  NW., 
and  at  the  Calvert 


inspection  at  the 
Document  Room. 
Washington,  DC, 


County  Library,  ^nce  Fredericlc, 
Maryland. 

Dated  at  Bethesd^,  Maryland,  this  5th  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Asbok  C  Thadani. 

Director.  PWR  Pro/i  xt  Directorate  No.  8, 
Division  of  PWR  Lii  xnsing-B. 

(FR  Doc.  85-29599  f  iled  12-12-45: 8:45  am] 

■MJJMQ  CODE  TSM-Ot- M 


[Docket  Noe.  50-445  OL  and  0I.-2  and  50- 
446  0LandOL-2] 

Applications;  Te:  as  Utilities  Electric 
Ca  et  aL(ConuM  Che  Peak  Steam 
Electric  Station,  Units  1  and  2);  Oral 
Argument 

Notice  is  herelw  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  December  4, 1985,  oral 
argtmient  on  the  ippiicants'  Petition  for 
Direct  Certificatii^n  of  Licensing  Board's 
Order  of  October]  31, 1985.  will  be  heard 
at  9:00  a.m.  on  Fr  day,  January  3, 1986,  in 
the  NRC  Public  Fearing  Room  Fifth 
Floor,  East-West  Towers  Building.  4350 
East- West  Highw  ay,  Bethesda, 
Maryland. 

For  the  Appeal  B  tard. 
C  lean  Shoemaker, 

Secretary  to  the  Api  )eal  Board. 

Dated:  December]  5, 1985. 
(FR  Doc.  85-29598  f  iled  12-12-«S;  a-45  am) 

BNJJMO  CODE  TSM-OI-  M 


JMI 


OFFICE  OF  PER4  ONNEL 
MANAGEMENT  ] 

Federal  Prevailinb  Rata  Advisory 
Committee;  Ope^Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  AJdvisory  Committee 
will  be  held  on: 

Thursday,  )anuar  f  9, 1986 
Thursday,  januar  / 16, 1986 
Thursday,  Januar  i  23, 1986 
Thursday,  Januar  f  30, 1986 


These  meetings  will  start  at  10  a  jn. 
and  will  be  held  in  Room  5A06A,  OfHce 
of  Personnel  Management  Building,  1900 
E  Street,  NW,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary  ir- 

responsibility is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  estabUshing  prevailing  rates  under 
subchapter  IV.  chapter  53.  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  lliese  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Aimually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street 
NW.  Washington,  DC  20415  (202)  632- 
9710). 


Dated:  December  9, 1985. 
William  B.  Davidson,  Jr., 
Chairman.  Federal  Prevailing  Rate  Advisory 
Committee. 
[FR  Doc.  85-29522  Filed  12-12-86;  8:45  am] 

BNJJNQ  COOC  UM-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaee  Na  IC-14835;  FNe  Na  812-6210] 
AffiHated  Fund,  Inc4  Application  . 

E)ecember  9, 1985. 

Notice  is  hereby  given  that  Affiliated 
Fund,  Inc.,  Lofd  Abbett  Bond  Debenture 
Fund,  Inc.,  Lord  Abbett  California  Tax- 
Free  Income  Fund,  Inc.,  Lord  Abbett 
Cash  Reserve  Fund,  Inc.,  Lord  Abbett    ' 
Developing  Growth  Fund,  Inc.,  Lord 
Abbett  Income  Fund,  Inc.,  Lord  Abbett 
Tax-Free  Income  Fund,  Inc.  and  Lord    . 
Abbett  Value  Appreciation  Fund,  Inc.    ^ 
("Applicants"),  63  Wall  Street  New 
York,  New  York  10005,  registered  under 
the  Investment  Company  Act  of  1940 
("Act"),  as  open-end  diversified, 
management  investment  companies, 
filed  an  application  on  September  27, 
1985,  for  an  order  of  the  Commission 
pursuant  to  section  6(c]  of  the  Act 
exempting  Applicants  from  the 
provisions  of  sections  13(a)(2),  18(f)(l], 
22(f),  and  22(g)  of  the  Act,  in  coimection 
with  the  deferred  fee  agreements 
("Agreements")  proposed  to  be  entered 
into  by  each  Applicant,  and  pursuant'to 
section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder,  to  permit  certain 
transactions  to  be  effected  by 
Applicants  with  certain  of  their 
directors  pursuant  to  the  Agreements. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  the 
applicable  provisions  thereof. 

Applicants  are  managed  by  Lord, 
Abbett  &  Co.  pursuant  to  investment 
management  agreements.  Applicants 
each  have  nine-member  boards  of 
directors,  of  whom  three  members  are 
interested  persons  of  Lord,  Abbett  &  Co. 
and  do  not  receive  director's  fees. 
Applicants  represent  that  each  of  the 
directors  who  is  not  an  interested 
person  of  Lord,  Abbett  &  Co.  currently 
receives  aggregate  fees  from  Applicants 
of  approximately  $23,800  per  annum  for 
service  as  a  director,  and  members  of 
the  Applicants'  audit  committees  receive 
in  the  aggregate  approximately  $7,000 
per  annum  for  serving  on  the 
committees. 


Applicants  state  that  the  purpose  of 
the  Agreements  is  to  permit  one  or  more 
"non-interested"  directors,  as  defmed  in 
section  2(a)(19)  of  the  Act,  of  each 
Applicant  to  elect  to  defer  receipt  of 
director's  fees,  in  order  to  enable  the 
director  to  defer  payment  of  income 
taxes  on  such  fees,  and  for  other 
reasons. 

The  Agreements  will  allow  a  director 
to  elect  to  defer  receipt  of  all  director's 
fees  that  otherwise  would  become 
payable  to  him  for  services  performed 
after  the  date  of  the  Agreements. 
Applicants  state  that  the  deferred  fees 
will  be  accrued  to  the  director's  benefit 
on  a  monthly  basis,  based  on  the  annual 
compensation  rate  for  directors  in  effect 
from  time  to  time  during  the  year.  The 
fees  to  be  paid  for  attending  meetings  of 
a  board  or  of  a  committee  will  be 
accrued  on  the  business  day  following 
such  a  meeting. 

Applicants'  respective  obligations  to 
make  payments  of  amounts  accrued 
under  the  Agreements  will  be  general 
unsecured  obligations,  payable  solely 
from  their  respective  general  assets  and 
property.  Each  deferred  fee  will  be 
credited  to  an  account  on  each 
respective  Applicant's  books  to  be 
established  for  each  electing  director. 
The  value  of  each  account  will  be 
determined  by  reference  to  the  number 
of  the  Applicant's  shares  the  deferred 
fees  would  have  purchased  on  the 
payment  date  of  the  fee  as  well  as  the 
value  of  shares  that  would  have  been 
acquired  through  the  reinvestment  of 
dividends  and  capital  gains 
distributions.  Thus  the  account  will  be 
subject  to  the  same  expenses,  income 
and  capital  changes  as  a  shareholder's 
account,  although  no  shares  will  be 
actually  issued  to  fund  the  account. 
Applicants  submit  that  deferral  of 
director's  fees  in  accordance  with  the 
Agreements  will  have  a  negligible  effect 
on  Applicants'  assets,  liabilities,  net 
assets  and  net  income  per  share. 
Moreover,  the  Agreements  will  not 
obligate  Applicants  to  pay  any  (or  any 
particular  level  of)  director's  fees  to  any 
director. 

Applicants  contend  that  the 
Agreements  possess  none  of  the 
characteristics  of  senior  securities 
which  led  Congress  to  enact  the 
restrictions  on  the  issuance  of  such 
securities  set  forth  in  sections  18  and 
13(a)(2)  of  the  Act.  In  this  respect. 
Applicants  submit  that  they  would  not 
be  "borrowing"  under  the  Agreements  in 
the  sense  which  concerned  Congress, 
and  that  all  liabilities  created  under  the 
Agreements  would  be  offset  by 
essentially  equal  assets  of  the 
Applicants  which  would  not  otherwise 
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exist  if  the  director's  fees  were  paid  on  a 
current  basis. 

With  respect  to  the  requested 
exemption  from  section  22(f)  of  the  Act. 
Applicants  submit  that  the  restriction  on 
transferability  of  a  director's  benefits 
would  be  clearly  set  forth  in  the 
Agreements,  would  be  included 
primarily  to  benefit  the  director,  and 
would  not  adversely  affect  the  interest 
of  the  director,  or  of  a  shareholder  of 
any  Applicant.  Applicants  further 
submit  that  the  Agreements  would  not 
have  the  effects  of  diluting  the  equity  or 
voting  power  of  their  shareholders  as 
prohibited  by  section  22(g)  of  the  Act. 
Applicants  assert  thatiie  Agreements 
would  merely  provide  for  deferral  of 
payment  of  such  fees  and  thus  may  be 
viewed  as  being  "issued"  not  in  return 
for  services,  but  in  return  for  Applicants' 
not  being  required  to  pay  such  fees  on  a 
current  basis. 

Applicants  express  the  view  that  with 
regard  to  the  applicability  of  section 
17(d),  and  Rule  17d-l  to  the  proposed 
deferred  compensation  arrangement,  the 
Agreements  do  not  possess  proHt- 
sharing  characteristics  as  contemplated 
by  paragraph  (c)  of  Rule  17d-l.  Each 
Applicant  will  determine  its  general 
obligations  accruing  under  the 
Agreements  as  though  the  deferred  fees 
were  invested  in  shares  of  the 
Applicant's  common  stock.  As  such,  the 
income,  realized  gain  or  loss  on 
investments,  or  unrealized  appreciation 
or  depreciation  of  the  assets  of  an 
Applicant  attributed  to  a  director 
through  the  deferred  fee  account  would 
be  identical  in  amount  to  the  income, 
gain,  loss,  appreciation,  or  depreciation 
which  would  be  received  by  a 
shareholder  of  the  AppHcant.  As  an 
affiliated  person,  the  director  would 
neither  directly  nor  indirectly  receive  a 
benefit  which  would  otherwise  inure  to 
an  Applicant  or  to>any  shareholder 
thereof.  Applicants  submit  that  the 
Agreements  would  not.  therefore, 
constitute  a  joint  or  joint  and  several 
participation  by  any  of  the  Applicants 
with  an  affiliated  person  in  a 
transaction  on  a  basis  different  from  or 
less  advantageous  than  that  of  the 
afHhated  person. 

On  the  basis  of  the  foregoing. 
Applicants  assert  that  deferral  of 
directors'  fees  in  accordance  with  the 
Agreements  would  essentially  maintain 
the  parties,  viewed  both  separately  and 
in  their  relationship  to  one  another,  in 
the  same  position  as  if  the  fees  were 
paid  on  a  current  basis.  Applicants 
further  assert  that  their  ability  to  recruit 
and  retain  highly  qualiHed  directors 
would  be  enhanced  if  they  were  able  to 
offer  their  directors  the  option  of 


deferred  payment  of  director's  fees. 
Applicants  submit  that  the  requested 
exemptions  from  the  provisions  of  the 
Act  are  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  December  31, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  appUcation  will  be 
issued  imless  the  Conmiission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 
[FR  Doc.  85-29594  Filed  12-12-85;  8:45  am] 

WLUNG  CODE  SOIO-OI-M 


[RelMM  Na  35-23943;  70-5943] 

American  Electric  Power  Company, 
Inc^  Proposed  issuance  and  Saie  and 
Open-Market  Acquisitions  of  Common 
Stocic  Pursuant  to  Dividend 
Reinvestment  and  Stoctc  Purctiase 
Plan  and  Exception  From  Competitive 
Bidding 

December  9. 1985. 

American  Electric  Power  Company, 
Inc.  ("AEF').  1  Riverside  Plaza. 
Columbus,  Ohio  43215,  a  registered 
holding  company,  has  filed  with  this 
Commission  a  further  post-effective 
amendment  to  its  declaration  in  this 
proceeding  pursuant  to  sections  6(a)  and 
7  of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act")  and  Rule  50(a)(5) 
promulgated  thereunder. 

By  orders  in  this  proceeding  dated 
February  8. 1977,  April  19, 1978,  March 
29. 1979,  August  a  1979.  May  1. 1980. 
June  30, 1981.  June  15. 1982,  June  29, 
1983.  June  29. 1984,  and  July  1. 1985 
(HCAR  Nos.  19879,  20506,  20979.  21180. 
21544,  22113,  22539,  22989,  22353,  and 
23754),  AEP  was  authorized  to  issue  and 
sell,  from  time  to  time  throi^  June  30. 


5097B 
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1986,  up  to  44,000,060  shares  of  its 
authorized  but  unissued  common  stock, 
$6.50  per  value,  punuant  to  its  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
("Plan").  Through  November  10, 1985,  a 
total  of  40,006,368  ^ares  had  been  so 
issued  and  sold,  let  iving  a  balance  of 
3,903,632  shares  av  lilable  for  issuance 
and  sale. 

AEP  proposes  to  amend  the  Plan  to 
provide  that  shares  of  common  stock 
will  be  purchased  I  y  Morgan  Guaranty 
Trust  Company  of  1 4ew  York  (the 
"Agent")  on  behalf  of  participants  in  the 
Plan,  either  on  the  i  >pen  market  (whether 
on  an  exchange,  ov  er  the  counter,  or  in  a 
negotiated  transact  ion)  or  directly  &om 
AEP.  AEP  will  dire|:t  the  Agent  with 
respect  to  each  Inv^tment  Date  (as 
defined  in  the  Plan)  whether  to  purchase 
shares  on  the  open  market  or  directly 
bom  the  company.  If  shares  are 
purchased  on  the  o|>en  market,  the 
Agent  may,  in  its  sale  discretion, 
determine  the  timiqg  and  manner  of 
purchase  within  th9  limits  established 
by  applicable  fedenal  regulatory  and 
securities  laws.  Th^  price  to  participants 
of  shares  of  commoi  stock  purchased  on 
the  open  market  will  be  the  average 
price,  excluding  brokers'  commissions, 
paid  by  the  Agent  iti  transactions  with 
respect  to  the  Investment  Date. 
Brokerage  fees  and  other  expenses  for 
shares  purchased  op  the  open  market 
will  be  paid  by  AEIf. 

The  Plan,  as  proposed  to  be  amended, 
will  further  provid^  that  each 
participant  in  the  PJan  may  invest  in 
additional  skare»  of  common  stock  by 
making  optional  caSh  payments  at  any 
time.  There  is  no  m|nimmn  payment,  but 
the  amount  of  paynlents  invested  by 
each  participant  mey  not  exceed  $5,000 
per  calendar  quarto'. 

Except  as  descrioed  herein,  the 
current  terms  and  provisions  of  the  Plan 
will  remain  in  effecjl. 

The  amended  declaration  and  any 
further  amendments  thereto  are 
available  for  publiq  inspection  Arongh 
the  Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  January 
2. 1986,  to  the  Secr^ary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549,  and  serve  a  ^opy  on  the  declarant 
at  the  address  specified  above.  Proof  of 
service  (by  afridavijt  or,  in  case  of  an 
attorney  at  law,  by  Icertificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  ta^  that  are  disputed.  A 
person  who  so  reqiiests  will  be  notified 
of  any  hearing,  if  oadered,  and  will 
receive  a  copy  of  aay  notice  or  order 
issued  in  this  matto-.  After  said  date,  the 
declaraiion,  y  now  amended  or  as  it 


may  be  further  amended,  may  be 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lohnWlMeter. 

Secretary. 

[FR  Doc.  B5-29595  Filed  12-12-85;  8:49  am] 

BIUMM  COOC  MKMn-H 


[Release  No^  34-22696;  FHe  Nee.  SR-Amex- 
•5-33.  SR-CBOC-<2-t7,  SR-Pt)ta-«6-30] 

SelT-Regulatory  Organizations; 
American  Stock  Exctiange,  Inc., 
Chicago  Board  Options  Exctiange, 
inc.,  Philadelphia  Stock  Exchange; 
Order  Approving  Proposed  Rule 
Changes  and  Granting  Acceleratad 
Approval  of  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("Amex"),  and  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE").  submitted  on  September  9 
and  19, 1985,  respectively,  and  the 
Philadelphia  Stock  Exchange  ("Phlx") 
submitted  on  November  18, 1965,  copies 
of  proposed  rule  changes  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,  to  amend  their  rules  to 
establish  a  control  based  system  of 
aggregating  options  positions  for  the 
purpose  of  determining  options  position 
and  exercise  limits.* 

Notice  of  the  Amex  and  CBOE 
proposed  rule  changes  together  with  the 
terms  of  substance  of  the  proposed  rule 
changes  was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  Na  22550, 
October  22, 1986)  and  by  publication  in 
the  Federal  Register  (50  FR  43824, 
October  29. 1985).  No  comments  were 
received  with  respect  to  the  proposals. 

The  proposed  system  establishes 
"control,"  rather  than  "ownership,"  as 
the  determinative  factor  for  the 
aggregation  of  accounts.*  The  exchanges 


■  Pile  No.  »-CBOE-82-17  originally  was  filed  on 
November  9. 1982.  See  Securities  Exchange  Act 
Release  No«.  19251,  47  FR  53552  (November  28, 
1982)  and  19434.  |anuary  14, 1983.  48  FR  2882 
Oanuary  21, 1983).  The  preaenl  flKngis  amendment 
No.  1  to  File  No.  SR-CBOE-82-17. 

*  The  Amex's  proposal  amends  Amex  Rules  904 
and  905.  The  CBOE's  proposal  amends  CBOE  Rules 
4.11  and  4.12,  Rules  20.3  and  20.4  (regarding 
Government  Nsttonal  Mortgage  Association 
options),  and  Rules  21.3  and  21.4  (regarding  option! 
on  Treasury  Bonds  and  Notes).  The  CBt:>E  propftsal 
revises  the  position  and  exercise  limit  rules 
concerning  options  on  CNMA  and  Treasury 
securities,  respectively,  in  Chapters  20  and  21  of  its 
rules,  to  incorporate  the  general  rules  found  in 
Cbaplar  4  rather  than  restate  them  in  those  separate 
chapters.  This  incorporation  by  reference  previously 
was  affected  in  the  CBOE's  index  options  rules  in 
Chapter  24.  The  Htlx's  proposal  amends  Phlx  Rules 
•1001  and  1002. 


propose  to  define  "control"  as  the  power 
to  make  investment  decisions  for  an 
aeconat  or  accounts,  or  to  materially 
influence  directly  or  indirectly  the 
actions  of  any  person  who  makes 
investment  decisions.  Thus,  if  a  person 
or  entity  has  such  power  over  two  or 
more  accounts,  the  exchanges  would 
presimie  that  control  exists  and  that  the 
positions  in  such  accounts  would  be 
aggregated  for  purposes  of  position  and 
exercise  limits.  In  addition,  control 
would  be  presumed  under  the  following 
circumstances:  (1)  Between  members  of 
joint  accounts  who  have  authority  to  act 
on  behalf  of  the  account;  (2)  between 
general  partners;  (3)  shared  ownership 
interests  of  10%  or  more  in  two  entities; 
(4)  when  accounts  have  common 
directors  or  management;  and  (5)  where 
a  person  or  entity  has  the  authority  to 
execute  transactions  in  an  account. 

The  presumption  of  control,  however, 
would  be  rebuttable  by  a  pei«on  or 
entity  who  submits  an  affidavit  or  other 
documentary  evidence  sufficient  to 
negate  die  presumption.  The  exchanges 
wiU  consider  the  following  factors  in 
determining  if  aggregation  of  accounts  is 
required:  (1)  Whe^er  similar  patterns  of 
trading  activity  appear  among  separate 
entities;  (2)  whether  similar  business 
purposes  and  interests  exist  between 
the  two  accounts;  (3)  whether  there  is 
common  supervision  of  the  entities 
which  extends  beyond  assuring 
adherence  to  each  entity's  investment 
objectives  and/or  restrictions;  and  (4) 
the  degree  of  contact  and 
communication  between  directors  and/ 
or  managers  of  separate  accoimts.*^ 

Determination  tmder  these  criteria 
will  be  made  by  the  Options 
Surveillance  Department  at  the  Amex. 
and  the  Market  Surveillance 
Departments  of  the  CBOE,  and  the  Phlx. 
respectively.  At  the  CBOE  and  the  Phlx, 
the  initial  determination  may  be 
reviewed  by  the  President  of  the 
Exchange  or  his  designee.  A  member  or 
customer  directly  affected  by  such  a 
determination  may  ask  the  President  of 
the  Exchange  or  his  designee  to 
reconsider,  but  may  not  request  any 
other  review  or  appeal,  except  in  the 
context  of  a  disciplinary  proceeding. 
The  Amex  makes  no  special  provisions 
for  review  of  these  determinations. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


'  The  CBOE  includes  these  provisions  in  its 
Interpretations  and  policies  to  Rule  4.11.  The  Amex 
will  incorporate  them  by  reference  to  an 
Information  Circular  which  will  list  the  above 
factors.  The  PWx  includes  them  in  Commentary 
,oe(c)  to  Pbix  Rule  lOOL 


applicable  to  national  securities  . 

exchanges  and,  in  particular,  the 
requirements  of  section  6.  and  the  rules 
and  regulations  thereunder. 

The  Commission  further  finds  good 
cause  for  approving  the  proposed  rule 
change  submitted  by  the  Phlx  on  an 
accelerated  basis  because  it  is 
substantially'  the  same  as  the  proposed 
rule  changes  filed  by  the  Amex  and  the 
CBOE,  which  were  noticed  in  Securities 
Exchange  Act  Release  No.  22550. 
October  22, 1985.  50  FR  43824.  October 
29, 1985.  Accordingly,  the  Commission 
finds  that  additional  notice  of  the  Phlx 
proposed  rule  change  is  unnecessary. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  changes 
be,  and  hereby  are,  approval. 

Dated:  December  9, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
John  Wheeler, 
Secretary. 
(FR  Doc.  85-29596  Filed  12-12-85;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Priviieges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

December  5, 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 

CSS  Industries,  Inc. 
Common  Stoclc,  $0.10  Par  Value  (File  No.  7- 
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This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  27, 1985 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 


maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
MaHcet  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-29597  Filed  12-12-85;  8:45  amj 

mlDno  code  mio-«i-m 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Submittals  to  0MB 
October  28, 198$  to  December  9, 1985 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 


summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation,  during  the  period 
October  28. 1985— December  9. 1985,  to 
the  Office  of  Management  &nd  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Chandler  or  Annette  Wilson, 
Information  Requirements  Division,  M- 
34,  Officer  of  the  Secretary  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590,  telephone  (202) 
426-1887.  or  Gary  Waxman  or  Sam 
Fairchild.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  3228.  Washington.  DC  20503,  (202) 
395-7340. 

SUPPLEMENTARY  INFORMATION:  . 
Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  conunents  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 


Infonnatioii  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  fi-om  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  from 
October  28. 1985-December  9, 1985. 

DOT  No:  2851 

OMB  No:  2137-0565 

By:  Research  and  Special  Programs 

Administration 
Title:  Battery  Exception  Approval 
Form(s):  None 
Frequency:  One-time  for  each  battery 

type 

Respondents:  Shippers  of  batteries 
Need/Use:  Evaluation  of  the  information 
requested  allows  the  OHMR  to 
determine  the  transportation  safety  of 
nonspillable.  leakproof  electric 
storage  batteries  containing 
electrolyte  or  corrosive  battery  fluid 
which  shippers  wish  to  have 
transported  as  nonregulated. 

DOT  No:  2652 

OMB  No:  2137-0562 

By:  Research  and  Special  Programs 
Administration 

Title:  Air  Carrier  Operations  in  49  CFR 
Part  175- 

Form(s):  None 

Frequency:  On  Occasion 

Respondents:  Air  Shippers  of  Hazardous 
Materials  and  Air  Carriers 

Need/Use:  To  ensure  transportation  of 
safety  in  air  transportation  operations 
involving  the  shipping  of  hazardous 
materials  in  order  to  ensure  the  safety 
of  passengers,  creivmembers,  ground- 
handling  personnel,  aircraft  and  the 
general  public. 

DOT  No:  2653 

OMB  No:  2130-0504 
By:  Federal  Railroad  Administration 
Title:  Special  Notice  for  Repairs 
Form(s):  FRA  F  6180.8  and  FRA  F 

6180.8A 
Frequency:  On  Occasion 
Respondents:  Railroads 
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Need/Use:  The  Federal  Railroad 
Administration juses  this  taforraation 
to  determine  that  the  proper  repairs 
have  been  madf  to  freight  cars, 
locomotives,  or  track  which  have  been 
found  unsafe  aijd  have  been  removed 
from  service. 

DOT  N«  2854 

OMB  No:  2125-05|3 

By:  Federal  Highv^ay  Administration 

Title:  Submission pf  Alternate 
Procedures  for  1  Processing  UtiHty 
Adfustments 

Fonn(s):  None 

Frequency:  On  Ot  casion 

Respondents:  Stale  highway  agencies 

Need/Use:  The  al  emate  procedures 
process  allows  he  State  highway 
agencies  to  act  n  the  relative  position 
of  FHWA  for  reviewing  and  approving 
utility  work  for  taost  typical  utility 
adjustments  on  'ederal-aid  highway 
projects. 

DOT  No:  2655 

OMB  No:  2115-0010 

By:  United  States  :oast  Guard 

Title:  Recreationa 

Report 
Form(s):  CG-3865 
Frequency:  On  Oc  :asion 
Respondents:  Operators  of  recreational 

boats 
Need/Use:  This  requirement  is  needed 


and  used  by  the 


Boating  Accident 


Coast  Guard's  Office 


of  Boating,  Publ!  c.  and  Consumer 
A^airs  to  identity  possible 
manufacture  del  ects  in  boats  or 
equipment.  It  is  ilso  needed  to 
develop  boat  mi  nufacturer  standards, 
develop  safe  boating  education 
programs  and  to  publish  statistics  in 
accordance  wit!  46  U.S.C.  6102. 

DOT  No:  2856 

OMB  No:  2120-004  5 

By:  Federal  Aviati  jn  Administration 

Title:  Bird  Strike/I  icident  Report 

Form(s):  FAA  Fon  i  5200-7 

Frequency:  On  Oc  :asion 

Respondents:  Indi'  riduals  (Pilots)  or 
anyone  seeing  o  ■  involved  in  bird 
strike 

Need/Use:  Bird  St  ike  data  are  collected 
to  develop  stanqards  and  monitor 
hazards  of  aviatton.  Data  identify  bird 
strike  control  requirements  and 
firovide  in-servite  data  on  aircraft 
component  failure. 

DOT  No:  2657 

OMB  No:  New 

By:  Department  of  [Transportatian/ 

Office  of  the  Set  retary 
Title:  Shared  Airline 
Form(s):  N/A 
Frequency:  Period 
Respondents:  Maj#r 


Designator  Codes 
Aff  Carriers 


Need/Use:  This  information  is 
necessary  to  enable  consumers  to 
make  infonned  decisions  about 
altemativ0  transportation  services 

DOT  No:  2658 

OMB  No:  2120-0084 

By:  Federal  Aviation  Administration 

Title:  Application  for  Airport 
Solicitation  Permit 

Form(s):  WA  Form  1600.38 

Frequency:  On  Occasion  • 

Respondents:  Individuals  pnd  Non-Profit 
Institutions 

Need/Use:  The  purpose  of  this 
information  collection  activity  is  to 
screen  the  various  political  and 
religious  groups  which  distribute 
leaflets  and  solicit  funds  from  the 
travelling  public  at  Washington 
National  and  Washington  Dulles 
International  Airports. 

DOT  No:  2659 

OMB  No:  2127-0047 

By:  National  Highway  Traffic  Safety 

Administration 
Title:  49  CFR  Part  580,  Odometer 

Disclosure  Statement 
Form{s):  None 
Frequency:  On  Occasion 
Respondents:  Individuals,  State/local 

Governments,  businesses 
Need/Use:  15  U.S.C.  1988  requires  the 

Secretary  to  prescribe  rules  regarding 

the  transiferor  of  a  motor  vehicle  to 

give  a  written  disclosure  statement  to 

the  transferee. 

DOT  No:  2660 

OMB  No:  2138-0018 

By:  Research  and  Special  Programs 

Administration 
Title:  Report  of  Passengers  Denied 

Confirmed  Space 
Form(s):  RSPA  Form  251 
Frequency:  Monthly 
Respondents:  Large  foreign  and 

domestic  scheduled  passenger  air 

carriers 
Need/Use:  This  report  supplies  DOT 

with  data  to  monitor  the  compliance 

of  the  air  transportation- industry  with 

DOTs  policy  on  overbooking. 

DOT  No:  2661 

OMB  No:  2127-0008 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  Vehicle  Owner's  Questionnaire 

Form(8):  HS-350  and  350B 

Frequency:  On  Occasion 

Respondents:  Motor  vehicle/motor 
vehicle  equipment  owners 

Need/Use:  Solicits  information  from 
vehicle  owners  to  determine  whether 
a  safety  defect  exists  in  motor 
vehicles,  motor  vehcile  equipment  or 
tires. 


DOT  Na*  2662 

OMB  No:  2125-0507 

By:  Federal  Highway  Administration 

Title:  Voucher  for  Work  Performed 
Under  Provisions  of  the  Federal-aid 
and  Federal  Highway  Acts,  as 
amended;  Final  Voucher  for  Payment 
Under  23  U.S.C.  117 

Form(8):  PR-20.  FHWA-1447  and 
FHWA-1175 

Frequency:  On  Occasion 

Respondents:  State  highway  agencies 

Need/Use:  For  the  Federal  Highway 
Administration  to  reimburse  State 
highway  costs  incurred  on  Federal-aid 
projects. 

DOT  No:  2863 

OMB  No:  2125-0523 

By:  Federal  Highway  Administration 

Title:  Annual  Program  of  Projects 

Form(s):  None 

Frequency:  Annually 

Respondents:  State  highway  agencies 

Need/Use:  For  FHWA  to  study  the 
overall  program  of  proposed  highway 
projects  the  state  intends  to  finance 
with  Federal-aid  funds. 

DOT  No:  2664 

OMB  No:  2120-0057 

By:  Federal  Aviation  Administration 

Title:  Safety  Improvement  Report/ 
Counselor  Activity  Report 

Form(s):  FAA  Form  8740-5  and  8740-6 

Frequency:  On  Occasion 

Respondents:  Individuals,  Businesses 

Need/Use:  The  Safety  improvement 
Report  is  submitted  by  pilots  to  notify 
the  FAA  of  hazardous  conditions 
which  need  corrective  action.  The 
'     Accident  Prevention  Counselors 
Activity  Report  notifies  the  FAA  of 
their  support  in  accident  prevention 
activities. 

DOT  No:  2665 

OMB  No:  New 

By:  Federal  Aviation  Administration 

Title:  In-Flight  Medical  Emergency 
Reports 

Form(s):  None 

Frequencjr  Annually  for  two  years 

Respondents:  Air  carriers  operating 
under  FAR  121 

Need/Use:  Requires  certificate  holders 
fo  provide  medical  kits  for  use  in- 
flight treatment  of  injuries  or  medisil 
emergencies,  and  report  on  their 
usage.  *> 

DOT  No.  2666 

OMB  No:  New 

By:  United  States  Coast  Guard 

Title:  Vessel  Reporting  Requirements 

Form{s);  None 

Frequency:  On  Occasion 


BEST  COPY  AVAILABLE 
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Respondents:  Owner,  charterer, 
managing  operator  or  agent  of  a 
vessel  of  the  United  States 

Need/Use:  This  infomwtion  coliection  is 
needed  to  increase  the  likelihood  of 
timely  assistance  being  available  to 
vessels  in  distress,  expecially  tho«e 
unable  to  communicate  their  diatress 
to  the  vessel's  owner  or  others  who 
could  help.  The  Coast  Guard  uses  Ms 
information  to  determine  if  the  vessel 
reported  on  is  in  distress,  and  if  so,  to 
take  action  to  assist. 

DOT  No:  2667 

OMB  No:  2127-0005 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  Motor  Vehicle  Recall  Campaign 
Audit 

Fonn(s):  HS-161     ' 

Frequency:  On  Occasion 

Respondents:  Individuals,  Businesses 

Need/Use:  Owners  of  all  types  of  motor 
vehicles  and  motor  vehicle  equipment 
that  have  been  recalled  by 
manufacturers  report  how  the  recall 
effort  was  performed  by  tfie 
manafacturer  and  its  dealers,  and  if 
the  recall  work  completed  was  in 
compliance  with  the  Act. 

DOT  No:  2668 

OMB  No:  2115-0054 

By:  United  States  Coast  Guard 

Title:  Welding-Hot  Woric  Pennit 

Form(s):  CG-4201 

Frequency:  On  Ocassion 

Respondents:  Owners  or  operators  of 
vessels  and  waterfront  facilities 

Need/Use:  This  information  collection  is 
needed  to  ensure  compliance  with 
safety  regulationts.  The  information  is 
used  to  issue  a  permit  which  allows 
for  the  use  of  welding  or  other  "hot 
work"  equipment  on  a  designated 
waterfront  facility  or  vessel 
containing  hazardous  materials. 

DOT  No:  2869 

OMB  No:  2138-OGOS 

By:  Research  and  Special  Programs 

Administration 
Title:  Part  217  Rqrarting  Data  Pertaining 

to  Civil  Aircraft  Charters  Performed 


by  U.S.  Certificated  and  Foreign  Air 
Carriers 

Form{s):  RSPA  Form  217 

Frequeocjr:  Quarteriy 

Respondents:  Lai:ge  VS.  Certificated 
and  Foreign  Air  Carriers 

Need/Use:  Respondents  must  report 
international  charters  operated  with 
large  aircraft.  This  information  is  used 
m  itecotiations,  in  awarding  scheduled 
and  charter  authorities,  and  in 
Baeasuring  reciprocity  with  foreign 
nations. 

DOT  No:  2678 

OMB  No:  2115-0013 

By:  United  States  Coast  Guard 

Title:  Applications  and  Permits  to 
Handle  Hazardous  Materials 

Form(8):  CG-4260 

Frequency:  On  Occasioo 

Respondents:  Shipping  agents,  terminal 
operators 

Need/Use:  This  information  collection  is 
needed  to  ensure  safe  handling  and 
transporting  of  explosives  and  other 
hazardous  materials  in  port  areas  and 
onboard  vessels. 

iscued  ki  Washington,  DC,  on  December  10, 
1986. 

John  E.  TumK, 

Director  of  Information  Systems  and 
Telecommunications. 

(FR  Doc.  8&-29SaO  Fited  12-12-85;  8:45  am] 

MLUfM  CODE  4*10-e»4l 


Application  of  Trans-Arctic,  Ltd.  d-faia. 
Polar  Alaslca  Entaiprisas,  Inc.,  for 
Certificate  Authority  Under  Subpart  Q 

aqency:  Department  of  TransptHlation. 
action:  Notice  of  Order  to  Show  Cause, 
(Order  85-12-24)  Docket  43008. 

summary:  The  Department  is  directing 
all  interested  persons  to  show  cause 
why  it  should  not  issue  an  order  finding 
Trans-Artie,  Ltd.  d.b.a.  Polar  Alaska 
Enterprises,  Inc.,  fit  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  scheduled 
interstate  and  overseas  air 
transportation. 

dates:  Persons  wishing  to  file 
objections  shall  do  so  no  later  than 


December  30, 1S85;  answers  to 
objections  shaQ  be  filed  no  later  &aii 
January  9, 1986. 

addresses:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
43008  and  addressed  to  the  Office  of 
Documentary  Services,  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW..  Room  4107,  Washington,  DC  20590, 
and  should  be  served  upon  the  persons 
listed  in  Attachment  A  to  the  order. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  A.  Brooks,  Aviation  Enforcement 
and  Proceedings,  Office  of  General 
Counsel,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Room  4118,  Washington,  DC  20590,  (202) 
425-7631. 

Dated:  December  9, 1985. 
Philip  W.  Haseltiiie. 

Actiag  Assistant  Secretary  for  Policy  and 

Interoatioaal  Affairs. 

{PR  Doc.  8S-2a579  Filed  12-12-85:  8:45  am] 


Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

AOENCV:  Research  and  ^)ectal  Progranu 
Administration,  DOT. 

ACnOM:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 


;  In  accordnace  with  the 
piYwedares  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  die  Department  of  Ttansportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  of  the  exemptions  granted 
in  November  1985.  The  modes  of 
transportatiaa  involved  are  identified  by 
a  number  in  fbe  "Nature  of  Exemption 
lliereor'  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight  3 — Cai:go  vessel,  4 — Cai;go-oniy 
aircraft,  5— 4^ssenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  £E  represent  applications  for 
Emergency  Exemptions. 


Renewal  and  Party  to  ExanPTtONS 


Application  No. 


No. 


Appliottnt 


RegulaliorKs)  Affected 


Nature  of  ewefnplKW  ttiereof 


2709-X... 

3004-P... 
31<»^... 

9121-X... 

3415-X.... 

aeee-x.- 


ooT-CiTne 

DOT-E300/ 
OOT-E3109 

DOT-E  3121 

DOT^  341S 

OOT-E3S60 


Allanlic         Reseaich 
Camden,  AR. 


Corp.. 


National  Welders.  Ctiartotte.  NC-. 
General        Dyanaroica,        Eact 

Camden.  AR. 
U.S.    Oeparbnenl   «l    Oeianat. 

Fans  Churcii.  VA. 
Aecoiet  Strategic.  Propuliioa  Co, 

Sacramento,  CA. 
NL    McCuOougti/NL 

Inc.,  Houston.  TX 


49      CFR      173.52.      173.93.      177.821. 
177.S344U(t).  t77a3S4k). 

49  CFR  173.302.  175.3 

49  CFR-I73.301(e).  173.302(a)(1).  175.3... 


49  CFR  173.336(a),  177M1(b) 

49  CFR  173.79,  173.92 

49  CFR  173.246,  172.101  column  4. 17SJ. 


To  auttwrlze  uae  o(  DOT  Specllicalion  6J/2S  or  60/2S  metal  (*um/ 
polyelh>»eneco««ainarseriw>OOTipe»jlfc1iuii<n— a.torsWpwam 
cH  (Saia  A  and  B  i4<n*n  Iquids  (Mode  l.) 
To  tMooM  a  |w«  to  Eaaaiplloa  3004.  (Modaa  1.  ^  4,  5.) 
To  become  a  paMy  to  EaampUon  3109.  (Modes  1.  Z  3.  4.  5.) 

To  authenn  uas  at  nenOOT  specification  cargo  tanks,  tor  Iransperta- 

tion  of  a  certain  Oass  A  poiaonous  liquid  (Mode  1.) 
To  BulliaiBB  tfiipaaal  of  rocket  motors,  eontaining  certain  Claas  A  or 

Claas  8  BnptcalKSS.  sMnul  overpacking.  (Mode  1.) 
To  aunotaa  las  af  no»OOT  spedficaMn  iiaisafabts  cykndan,  tar 

IransportalkM  ol  a  i«uW  OKMzsr.  (Modes  1.  Z  3.  4.) 


50960 


AppieaianNa 


S038-P.. 
S243-X_ 
5K1-P_ 
601fr-X.. 
62SO-X- 


6349-P_ 
6S3&-P_ 
6S30-P_ 
6530*  _ 

654»-P_ 


KMmn%  won  ho. 


00T-€ 
OOT-E 
DOT-€ 
OOT-€ 
OOT-E 


i038 


>243 


1951 


016 


SSO 


eaoo-x.. 

680I-X_ 

6816-X.. 
6818-X_ 
6974-X.. 
7035-X_ 


DOT-E 
DOT-E 
OOT-E 
DOT-E 


1349 
I6X 
(530 
(530 


DOT-E  (543 


OOT-E  (BOO 


OOT-E  (  Ml 


7062-P.. 
70S2-P. 

7052-P.. 

7052-P_ 
7062-P  _ 
7052-P  _ 

7052-P  _ 

7072-X_ 


7807-X. 
7e07-X.. 
8127-P_ 

Bieo-x.. 

8180-X.. 
e207-X.. 


OOT-E  (  116 
OOT-E  e  116 
OOT-E  e  >74 
OOT-E7»35 


OOT-E  7  62 
DOT-E  7  152 


DOT-E  7  62 


OOT-E  7  62 
OOT-E  7  62 
OOT-E  7  62 


OOT-E  7  62 

OOT-E  71 172 


S30t-X 

B346-X 


e451-P 

8451-P 

8451-P.. 

8579-X 

e582-P 

8582-P 

8S82-P 


OOT-E  ^07 
OOT-E  7(07 
OOT-E  6 


OOT-E  8  BO 
OOT-E  8  80 


OOT-E  B;  07 

DOT-E  BiOl 
OOT-E  B:t8 

OOT-E  8^  SI 
OOT-E  84  >1 

OOT-E  84  51 

DOT-E8Si  9 

DOT-E8S(2 
OOT-E85<2 
DOT-E85I2 


UMI 
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A(H*C«* 


Natxxial  Wstders.  QmkMt.  NC... 

Austin  Poimdar  Ca.  Ovaiand. 
OH. 

Jonw  Chemicals.  Inc..  Caledo- 
nia, NY 

HarMy  WeUing  Supplies.  Pitts- 
burgh. PA. 

U.&  Department  of  Oetansa. 
FalsOiuRA  VA. 

Natonal  Wektors.  ChartoMe.  NC... 

AGA  Gas.  mc,  Ctevatwid.  OH 

Nation^  Weiden.  OwtoMe.  NC ... 
AGL  Welding  Suppty  Ca.   Inc.. 

CMton.  JN. 
Nabonal  Waldsn.  ChartoMa.  NO.-. 


Plasli-Onjm  Ca>p.,  Lockport.  IL.. 


RagiMion(s)  AKacted 


49        CFB         173.119.         173135<a)(«. 

173.136(aK5).  173.247(aM1),  175.3. 
49       CFR        173.103<a).        173.66<gK1). 

177  834<9). 
49  CFH  173  314(0 


49CFn  17a31S(a).. 


PNKps  Pefrotoum  Co..  Bwtles- 
««a.OK. 

U&    Department    ol    Oetense. 

Fals  Ctiunli.  VA. 
McOonnel  Douglas.  Astronautics 

Ca.  Saint  Louis.  MO 
Taooo.  Inc..  Chelsiworth,  CA 


49  CFR  173  101.  173.102.  173.89.  173.79. 
17387.  173.92.  173.94.  176.83.  177.848. 

49CFR  172.101.  173.315(a) 

49  CFH  173.302(C).." 


Nature  ot  exemption  Ihereol 


49  CFH  173.302(C) .._ 

49  CFR  173.302(c) 


49        CFR         173.119.         173.135(a)(6). 

173.136(a)(5).         173.245.         173.247, 

173.271.  175.3. 
49  CFH  173.266 


Odoen-Mnois.  Inc..  Tolado.  OH.. 


Synfcon.  Inc.  Houstoa  TX 

Energy    Sates.    Inc.    Redmond. 

WA. 
Amoco       Battery       Technotogy 

Corp..  Napeniie.  It- 

BaWt  Inc..  Chester.  PA „. 

Optima  Systems.  Burtmgton.  MA... 
Remote     Systems     Technology. 

Inc..  Houston.  TX. 
PhysKal   Measurement   Devices. 

Inc..  Melboume.  FL. 
Conlainar  Corp.  o«  America.  VW- 

mwigton.  OE. 


Ecology  and  Environment   Inc.. 

Buffalo.  NY. 
Engneenng-Science.  Fairfax.  VA.. 

Israel  MMaiy  Industries.  Wash- 
ington. DC. 
Dow  Coming  Corp .  Midtand.  Ml ... 

Rohm  and  Haas  Co..   Philadel- 

ph«.PA. 
Raxnord.   Inc..   Convnerce   City. 

CO 


Ckmlamer  Corp  of  Amehca.  Wil- 
mington. DE 

Frell.  Inc..  Corpus  Chnstl.  TX 


49  CFR  173.119(a)(7).  173.119(eM1).. 

49  CFR  173.S3(p) 

49  CFH  173.S3(p) „ 


49  CFH  173.302(aK1).  175.3.  178.42.. 


49         CFR  173.119.  173.128(a), 

173.245(a)(26).  173  245b(aK6). 

173249(a)(1).  173.2S0a(aM1),  173.256, 
173.257(a«1).  173  2e3(aK2e). 

173265(d)(6).  173.266(bK8). 

173272(iK9).  173276<aK10). 

173.277(a)(6).  173.287(c)(1), 

173289(a)(1),  173.292(a)(1).  173.346, 
173.348,  178.19. 

49  CFR  172101,  172.420,  175.3..... 

49  CFR  172.101,  172  420,  175.3 „... 


49  CFH  172  101.  172.420,  175.3.. 

49  CFR  172.101,  172.420,  175.3.. 
49  CFH  172.101.  172.420,  175.3.. 
49  CFH  172.101,  172.420,  175.3.. 


49  CFR  172.101.  17^420,  175.3 

49  CFH  Part  173.  Subparts  O.  E.  F.. 


Marlm  Electronics,  (nc .  Perry  FL.. 
Boeing  Aerospace  Co..  Seattle. 

WA. 
Gearhart    Industhes.    Inc..    Fort 

WortKTX. 
E.  I.  du  Pont  de  Nemours  &  Co.. 

Inc..  Wilmington.  OE. 

Boston  and  Mame  Corp..  North 

Billenca.MA. 
Mame     Central     Rartroad     Co. 

North  B«onca.  MA. 
Delaware  A  Hudson  Railway  Ck) . 

North  BMenca.  MA 


49  CFH  172  101.  175.3.. 
49  CFR  172.101,  175.3.. 


49    CFR     171  12(d),     173127,     173.184, 

178.224. 
49      CFH      173.119(m).      173.136(a)(3), 

173.247(aX7). 
49      CFR       173.119(m),  .  173  136(a)(3), 

173.247(a)(7). 
49  CyR  173.245(a)(17),  175.3.  178.131 


49  CFR  Part  173.  Subparts  0.  E.  F.  H.. 


49  <yR  173.119(a).  173119(m). 
173.245(a).  173.346(a).  178  340-7. 
178  342-5.  178.343-5. 


49  CFR  173  65.  173  86(e).  175.3.. 
49  CFH  173.65.  173  86(e).  1753.. 


49  CFH  173.65.  173.96(e),  175.3.. 
49  CFR  176.410(d) 


49  CFR  Parts  100-177.. 
49  C^R  Parts  100-177. 
49  CFH  Parts  100-177. 


To  become  a  party  to  Exemption  5038.  (Modes  1.  2.  3.  4.) 

To  authorize  modKed  (X>T  specification  packaging  lor  transportation  ot 

Clan  C  or  caaas  A  explosNes.  (Modes  1.  2,  3.) 
To  become  a  party  to  Exemption  5951 .  (Modes  1,  2.) 

To  authorize  shipment  of  liquid  oxygen,  nitrogen,  and  argon  m  non-OOT 

apecKicalion  portable  tanks  (Mode  1  ) 
To  authorize  transport  of  paiDaMy  do-assembted  aircraft  with  exptosive 

components  (election  seat  and  canopy  related  devices)  remaining 

installed.  (Modes  1,  3.) 
To  become  a  party  to  Exemption  6349.  (Modes  1,  2.  3.) 
To  become  a  party  to  Exemption  6530  (Modes  1.  2.) 
To  become  a  party  to  Exomptxxi  6530.  (Modes  1.  2.) 
To  become  a  party  to  Exemption  6530.  (Modes  1.  2.) 

To  become  a  party  to  Exemption  6543.  (Modes  1.  2,  3,  4.) 


To  authorize  manufacture,  marking  and  sale  of  non-DOT  spedfcation 
50-  and  55-gaMon  potyethytene  containers  similar  to  DOT  Spocifica- 
lion  34,  for  shipment  of  certain  flammable,  conosive.  poison  8  kquids 
and  hydrogen  peroxide  classed  as  an  oxidizer    (Modes  1.  2.  3) 

To  authonze  use  of  a  one-gaHon  glass  bottle,  packed  in  a  DOT 
Specificatxjn  128  fiberboard  box.  tor  shipment  of  certain  flammable 
kquds.  (Modes  1.  2.) 

To  authorize  shipment  of  complelely  assembled  liquid  and  soM  fueled 
niissilas  in  packaging  prescribed  in   17357(a)    (Modes   1.   2,   3) 

To  authorize  shipment  of  completely  assembled  hquid  and  soM  fueled 
missites  in  packaging  prescribed  in   17357(a)    (Modes   1,  2.   3) 

To  auttxxize  use  of  non-DOT  speaficalioo  cytrnders.  for  transportation 
of  certain  nonliquefied  compressed  gases  (Modes  1 .  2.  4.) 

To  authonze  manufacture,  marking  and  sale  of  non-CXDT  spebfication 
reusable,  mokled  polyethylene  contamors.  lor  transportatwn  of  corro- 
sive iqUds  and  soMs.  oxidizers,  flammable  kquids.  and  Class  B 
poisonous  kquids  (ktodes  1.  2.  3.) 


To  become  a  party  to  Exemptton  7052  (Modes  1.  2.  3.  4.) 
To  become  a  party  to  Exemption  7052  (Modes  1,  2.  3.  4) 

To  become  a  party  to  Exemption  7052.  (Modes  1.  2.  3,  4.) 

To  become  a  party  to  Exemption  7052.  (Modes  1,  2,  3,  4.) 
To  become  a  party  to  Exemption  7052.  (Modes  1,  2,  3,  4.) 
To  become  a  party  to  Exemptxm  7052  (Modes  1,  2,  3,  4.) 

To  become  a  party  to  Exemption  7052.  (Modes  1.  2,  3,  4.) 

To  authonze  manufacture,  marking  and  sale  of  norvDOT  speoficalion 
34  type  containers,  for  transportation  of  certain  kqud  orgarxc  perox- 
ktes,  oxktizers  and  corrosive,  flammable  and  poison  8  kquids.  (Modes 
1.  2.  3.) 

To  authorize  shipment  of  hydrogen  in  certain  non-OOT  speciticatkin 
seamless  stainless  steel  cy<<nders  (Modes  4,  S.) 

To  authonze  shtpmerrt  o(  hydrogen  m  certain  norvDOT  specification 
seamless  stamtess  steel  cylinoers.  (Modes  4,  5 ) 

To  become  a  party  to  Exemption  81 27.  (tukxJes  1.  2.  3.) 

To  authorize  use  of  non-DOT  specification  steel  dnims  tor  shipment  of 
a  corrosive  malenal  and  a  flammable  liqud.  (Modes  1.  2.) 

To  authonze  use  of  non-DOT  specification  steel  drums  lor  stiipment  ol 
a  corrosive  material  and  a  flammable  liquid  (Modes  1.  2.) 

To  auttxxize  shipment  ol  certain  corrosive  liquids,  n  o  s..  in  a  one-quart 
tin  can,  placed  in  a  moWod  polyethylene  Imer.  overpacked  in  a 
modified  28  gauge,  unlined  DOT  Spedficatton  37A  2-gaHon  drum, 
also  containing  a  non-hazardous  resin  mix.   (Modes   1,  2.   3.  4.) 

To  authorize  use  o(  a  30-gallon  capacity  DOT  Specificalton  34  polyeth- 
ylene container,  for  shipment  of  certain  flammable,  corrosive  and 
Poison  B  liquids,  and  liquid  organic  peroxides    (Modes   1.   2.   3.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT  specification 
cargo  tanks  complying  generally  with  DOT  Specification  MC-312 
except  for  bottom  outlet  valve  vanatxxi.  lor  transportation  ol  flamma- 
ble or  corrosive  waste,  kquids  or  semi-solkJs.  (Mode  1.) 

To  become  a  party  to  Exemptton  8451.  (Modes  1.  2,  4.) 

To  become  a  party  to  Exemptton  8451   (Modes  1.  2.  4.) 

To  become  a  party  to  Exemptkxi  8451.  (Modes  1,  2,  4.) 

To  authorize  shipment  of  ammonium  nitrate  fertikzer  in  mulfiple-wall 
paper  bags  or  plastic  bags  stacked  on  vvooden  pallets  aboard  cargo 
vessel  exempt  from  spadng  cnteha.  (Mode  3.) 

To  become  a  party  to  Exemption  8582.  (Mode  1.) 

To  become  a  party  to  Exempfion  8582  (Mode  1.) 
To  become  a  party  to  Exemption  8582.  (Mode  1.) 
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ApplicMion  No. 

Examplion  No. 

niguH«ian(i)  AHeeted 

8640-X.... 

8e57-X - 

0OT-E8640 

OOT-E8657 
DOT-Ee720 

DOT-E8742 

DOT-E8938 
0OT-E8944 

DOT-E8965 
DOT-EB9e8 

DOT-E8988 

DOT-Ce96e 

DOT-E  W27 

OOT-E  6059 
OU1-E90e6 
DOT-E  9073 

DOT-E  9101 
OOT-E  9130 

OOT-E  9132 

DOT-E  9162 
DOT-E  9169 
OOT-E  9169 
DOT-E  9181 
DOT-E  9256 
DOT-E  9256 

0O1-E9331 
DOT-E  9437 

Fniehau*  Coip..  Om«h«.  NE 

Calanese    Oanwai    Co.,    Inc., 
D(ilii>.TX. 

Woodland  HUtt.  CA. 

Cusco    Fabncaton    Ltd.,    Act>- 
mond  Hil,  OnL.  Cwt 

Big  Three  Industhes,  Inc.,  Houo- 

ton.  TX. 
Union   CaibNle   Co«p.,   Danbwy, 

CT. 

Pressed  Steel  Tank  Co.,  Inc.,  kM- 

waukee,  Wt. 
Ftopetrol  Johnson.  Houston,  TX 

Pengo      induslnes.      Inc.,      Fort 
Wtartti.  TX. 

WflkM.  Hodtlon,  TX « 

'MoG6An  notioo.  Inc.,  Ots^wtaod, 
OM. 

Air  Products  afKJ  Chenwcafs,  Inc., 
ANeiilown,  PA. 

Montvale,  NJ. 
Natico,  Inc..  Chicago,  H _ 

RCA  Corp.,  Princelon,  NJ 

Hydrotecti  Cbemica!  Co«„  Mari- 
etta.GA 

Wek;hem  Inc   Houston,  TX 

49    OFfl     173 1MW.     m.     173  24S<a), 
173  346(a),        178.340-7,        178.342-5, 
178  343-5. 

49  CFR  173.2a9M(2) 

To  auAonze  manulaaluw.  martang  and  sale  of  non-OOT  CpaeHcaton 
cargo  tanks  <ciiiplyiiiy  w<tti  DOT  Speoficalion  MC-307/MC-312 
except  tor  bottom  oullel  vatve  variations,  lor  tranapnrtalnn  of  carta*) 
hazardous  matanats.  (Mods  i.) 

To  auMwrtM  sWpwsm  of  95%  iennic  and  in  linad  aluminum  DOT 
Specilication  111A60ALW  tank  cars  (Mode  2) 

To  autfwrize  manufacture,  marking  and  sale  of  non-OOT  specific  alion 
weioea  nign  pressure  norvtviwauvs  cyenoers.  tor  vi^iinani  oi  rwiv 

To  auttxxize  ma.nufacture,  maiking  and  taia  of  norvDOT  apecificabon 
cargo  tanks  complying  gaiisiifhl  «Ml  DOT  Spedficatton  MC-307/ 

flammable   or   corrosive   waste    kqukts   or    sami-sokds.    (Mode    1.) 
To  become  a  party  to  Exempbon  8938  (Modes  1.  2.  3.  4.) 

To  renew,  toduda  tie  3AX  cylinders  and  cargo  vMsal,  request  madMsd 

others;  to  provide  tor  a  tube  module  configgalkin.  (Modes  1.  3.) 

To  autttorize  a  new  series  of  design  qualification  tosts  and  to  extend 
retest  penod  from  3  years  to  5.  (Modes  1.  2.  3.  4.  5.) 

To  autttorize  bansport  of  cftacgad  oil  wal  (f*m  m  Ctoas  C  aiiplosi  i 
wttan  the  as*  weight  of  exptoSNe  maMnal  in  ItM  vetsds  or  «eaaal 

To  authorize  transport  of  charged  oil  wel  guns  as  Qaas  C  axptoewe 

wmeo  the  net  weight  of  ei^losn^  matorv  si  via  vehicle  or  vessel 

does  not  exceed  200  pounds  (Modes  1.  3.  *i 
To  auChonze  transport  of  charged  oil  wen  guns  as  Class  C  sxptosiva 

when  the  net  weighi  of  exptoeive  matooal  »  tt»  vehide  or  uaaaal 

does  not  exceed  200  pnurxls.  (Modes  1.  3,4.) 
To  authorize  a  one-time  reuse  of  DOT  SpedficaltoB  37A  (sngle-tnp) 

dnxns.  for  shipment  ol  dvomic  sod,  sofed  and  otnomic  aod  mgduie. 

8720-X 

40  CFR  173nW(a)   17<ffl 

8742-X 

49       CFR        173.119(a),        173.119tm). 
17a.245(a|.       173.346(a),       17tJ40-7. 
178.342-5,  178.343-5. 

49  CFR  49  CFR  173.304(a),  175.3... 

49     CFR      173.302(c)(2),      173.302(cM3), 
173.302(oH4),  173.34(e)(1),  173.34(e)(3), 
173.34(eK4),  17334(eM6).  Part  107  Ap- 
pan*(B. 

49  CFR  173  302(a),  175.3 

49  CFR  172.101,  173.110,  173.80.  175.30... 

49  CFR  17^101.  173.110,  173.80,  175.30... 

49  OFR  178.161.  173.110, 173.80,  175.30... 

49  CFR  178.131,  178.28(h),  178.28(m) 

49    CFR    172.101.    172.202,    17a302(d), 

173.34(dK4). 
49  CFR  173.154,  175  J _       

8938-P 

B944-X _ 

8965-X 

898S-X 

e988-X  ... 

898e-X 

9027-X 

90S9-X 

9066-P 

Huonne,  lor  shipment  of  s  fluonne-hekum  mtxtusa.  (Modes  1,  2.) 
To  become  a  party  to  Exemption  9066  (Modes  (.  &  S.  4.) 

To  autnonze  manufacture,  marking  and  sale  of  norvOOT  specilication 

steel  dnjms  of  one  mMmeter  ttxckness.  to  be  used  n  place  of  20/18 

gauge.  55-gaHon  capacity.  DOT-17E  steel  dnjms   (Modes  1.  2.  3.) 

To  renew  and  aulhonzs  aa  adMonal  model  rocket  motor  (Mads  4.) 

To  authorize  stupment  of  an  oxxftzer  n  o  s.  m  potyetfrylene  containers 

9073-X 

49  CFR  178.1 16-«(a)..... 

49  CFR  172  101  aAmn  6<hl 

9101-X 

9130-X _.. 

49  CyR  173.154 

49  CFR  173  11fi  173.24S  178  253 

of  no<  over  10  pounds  capadly  eacti.  overpacksd  rt  a  non-OOT 

9132-X 

173.217(c).  (Modes  1.  2.) 

To  autttorize  use  of  non-OOT  specjftcation  portable  tanks  maniteldsd 
togeitwf  wKhto  a  fnne  and  securafy  mountod  on  a  tojck  dtassM.  taf 
transportation  of  »awstln  and  corroeive  liquids.  (Mods  1.) 

To  authorize  uee  of  a  nort-DOT  spedficalton  container,  tor  tranaporta- 

To  authorize  transport  of  a  water  reactive  matenal  in  vented  kaigM 

9t«2-X 

Sun  Pipe  Line  Co.,  Longvtow,  TX... 

Hugo  Neu  A  Sons,   Inc.,  New 

York,  NY. 
Pacific  Smelting  Co.,  Torrance. 

CA 

Honeywell.  Inc.,  Horsham,  PA 

U.S.     Oaparlnieni    o«    Defense, 

Falls  Church,  VA 
U.S.    nnpartment    of    Defense, 

Fa«t  Church.  VA. 

Odn  Chemicals,  Stamford.  CT 

Eagle  Entefpnse*.  Inc.  Anchor- 
age. AK. 

49  CFR  173  119  173304  173  315 

9ie9-X 

49  CFR  173  154 

etes-x 

49  CFR  173.154 „ 

9181-X 

49  CFR  173.206,  173.21.  173.247 

49  CFR  146.20-13.  173J6.  175  JO.  Pwt 

107.  Sutfian  B. 
49  CFR   14620-13,   173.86.  175Ja  Part 

107.  Subpart  B       * 

49  CFR  173.263(aM10( „    . 

49  CFR  172.101(6)(b).  175.M 

shipping  conlainefs.  (Modes  1.  3.) 
To  authorize  trsnsport  of  Mtxum  metal  and  a  ttaortyl  ctitonde  sokdnn  n 

the  same  novDOT  «>ecif>cation  stainless  steel  vessel.  (Mode  1.) 
To  authorize  cargo  airoral  only  and  cargo  vaasal  as  additional  modes 

of  transportation.  (Modes  1,  2.  3.  4.) 
To  aoonmmodalB  ttie  expanded  dotogatton  of  authority  within  the 

Oepartmem  of  Delenaa  for  Menm  cilMsHcalion  of  new  enplosive 

(Modes  1,2,  3,44 
To  baoome  a  party  to  Exemptton  9331  (Mode  l.) 
To  renew  an  exemptton  previous^  Issued  as  an  emergency  auttiorizing 

shipment  of  conceive  bquids  exceeding  weigtit  kmtabons  by  cargo 

«iaaft  only  (Mode  *i 

9256-X _ 

9256-X 

9331 -P 

g437-X 

- 

New  Exemptions 

Appkcatton  No. 

Exemption  Kto. 

Regulalton(s)  affected 

9275-N 

DOT-E  9275 

DOT-E  9275 

DOT-E  9275 

DOT-E  9334 

OOT-E  9346 

DOT-E  9485 

The  Upjohn  Co.,  Kalamazoo,  Ml.. 

Fritzsche.  Dodge  A  Okx>n.  Inc.. 
New  Yorti.  NY. 

Sterling  Drug.  Inc.,  New  York. 
NY. 

Pressure  Transport,  Inc.,  Austin. 

TX. 
Pennzoil  Products  Co.,  OH  City, 

PA. 

Chem-Tech,  Ltd.,  Des  Moines, 
lA. 

49  CFR  Parts  1(X)-199 

To  broaden  Itie  exceptions  to  specification  packaging,  martung  and 

1,i3.  4,  5.) 
To  broaden  ttie  aaceplione  to  spedficatton  packaging,  markmg  and 

labekng  requirements  for  cert«n  ethyl  akxihd  fomwlaloins.  (Modes 

1,  2,  3,  4,  5.) 
To  broeden  Itie  excepttons  to  specification  packaging,  martung  and 

labeling  requirements  tor  certain  ethyl  stoohol  tonnolatoins  (Modes 

1,  2,  3,  4,  5.) 
To  authorize  use  of  a  DOT  Speofificatxjn  MC-331  cargo  tank,  lor 

transportation  of  a  flammable  compressed  natural  gas.  (Mode  1.) 
To  authonze  setting  of  the  brakes  and  blocking  the  wtieels  of  Itw  first 

and  last  tank  cars  on  up  to  s  twelve  tank  car  assembly,  instead  of 

eadi  indivKjual  car.  when  engaged  n  untoadmg  crude  oil  and 

petroleum  (Mode  2.) 
To  authonze  transport  of  an  insecticide,  tquefied  gas  mixture  in  DOT 

Specikcation  4aA2eO  cyknders  (IModes  1,  2.  3.) 

9275-N 

49  CFR  Parts  100-199    

9275-N 

49  CFR  Parts  100-199 

49  CFR  173.315 

49  CFR  174.67(aM2) 

49  CFR  173.304 _ 

9234-N 

9346-N 

9485-N 

50962 


9S04-N_ 
9S05-N.. 
9S06-N_ 


9S2S-N_ 


9S29-N- 


Em  mptton  No. 


0OT£94W_ 


00T€ 


DOTE 


DOT  E 


DOT  E 


DOT  E 


Appicalian  Na 


EE270»-P_ 

EE  6ioe-x.. 


EE8S2S-X.- 
EE854a-X-. 


EE9S12-M- 


Exflmpte  n  Nol 


0OT-E21M 
DOT-E61M 
DOT-EWiS 

OOT-EBSW 


DOT-E99I2 


0OT-E9SM 


Na 


5372-P_ 
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:9604.„ 
;9S05„ 
:9506... 

9S2e„ 
9S29-. 


AppicwM 


ClaiMtand      ConWner     Cop.. 
OnvBland.  OH. 


Dow  Ctwmical  Co..  Mdiwid.  M. 
Tlw  Norac  Co.,  Azum,  CA 


Akzo        Owmw        Anwica. 
McCook.  H. 


U.&    teparlnienl   ol   Oatenaa. 

Fa«sChm^  VA. 
Union  Carbide  Caip.,  DantMiy. 

ex. 


Ragulatton(s)  aftaclad 


49  CFR  178.19.  Pail  173.  Stiiparls  0.  F. 


49  CFR  107.  Aopan.  B.  Pwl  172.  Sub- 
parta  B.  C  0.  E.  F.  Part  173,  Subpaila 
A.  B.  D,  E,  F,  a  K  J.  K,  L,  M. 

49  CFR  173.157 „ 


49  CFR  173.1 19(m).  173.242.. 

49  CFR  Parta  100-199 

49  CFR  173^1 : 


Natufa  d  axainplion  thoraof 


To  authociza  manutadure.  mailung  and  tala  of  3V,,  5.  SV,.  and  6- 
gaMon  capacity  OCT  Specification  35  removable  head  potythytene 
dnjma.  for  ihipmenl  of  corroaive  and  flammable  liquids.  (Modes  1, 
Z3.) 

To  aiMiorize  transport  of  cartazin  hazardous  materials  under  special 
shipping  conditions  and  excepted  from  parts  of  49  CFR.  (kiloda  1.) 

To  authorize  transport  of  wel  benzoyl  paroxide  in  polyethylene  con- 
tainars,  packed  in  DOT  Specification  128  fibertxMrd  boxes.  (Mode 
1.) 

To  authorize  transport  of  flammable  liquids  and  corrosive  liquids  in  the 
same  outside  packagirtgs  when  Ihe  corrosive  liquids  »e  not  in 
metal  cans,  packed  in  DOT  Specification  12S  libertxMrd  boxes. 
(ModalJ 

To  authorize  transport  of  nonsalf-propoled  aerospace  ground  equip- 
ment mth  gasoiina  or  aviation  fuel  in  the  tanks.  (Modes  1.  2.) 

To  authorize  shipmem  qt  carbon  disulfide  in  DOT  Specification  MC- 
312  cargo  tanks.  (Modaa  1.  3.) 


Ed^ergency  Exemptions 


kidepandsm  Expkieiwea  Ca  of 
Pennayfvania,  Scranton,  PA. 

■nois  Central  Gt«  Rakoads, 
CMcago.  IL 

AUaniaalik  Express  Sen«tea,  New 
York,  NY. 


Sokranl  Servtoa,  Inc.  San 
CA. 


Bryson  Industrial  Sarvfcaa.  Inc., 
Laxington,  SC 


Oin  Corp..  Stamtord,  CT„ 


Ragulation(s)  affeclad 


49      CFR      173.52.      173.93, 

177  834(LK1),  177.e35<k). 
49  CFR  173.31(bK3).  174J 


177.821, 


49  CFR  173.389(0)(1).  173.392(c), 
178.700(hK1),  176.700(hH2). 

49  CFR  173.119(a),  173.119(m), 
173.24M,  173.346(a),  178.340-7. 
178J42-6,  178.343-5. 

49  CFR  173.1 19(aKm),  173.245(a). 
173J46(a).  178.341-S.  17S.343-S. 


40  CFR  173.180,  178.131-9 


Nature  Of  ammption  thereof 


To  become  a  party  to  Exempton  2709.  (Mode  1.) 

To  authorize  Iransportabon  of  a  certain  nonflammable  gas.  In  DOT 
SpedfRalion  10SA500W  tank  cw  (Mode  2.) 

To  authorize  aNpmenl  of  mineral  monazite  sand,  classed  as  radioactive 
material,  kmr  specific  activity.  n.o.s  under  modified  axckjsive  use 
pcovisioiis.  (Modes  1.  2.  3.) 

To  airihorize  manufacture,  martdng  and  sale  of  certain  non4X>T  speeifi- 
catton  cargo  tanks  coniplying  with  DOT  Specificatkx)  MC-307/MC- 
312  aotcepi  for  bottom  outlet  valve  variatiorw,  for  transportation  of 
flammable,  corrosive  waste  tquU  or  semi-sokds.  (Mode  l ) 

To  authorize  use  of  non-OOT  specification  cargo  tanks  complying  with 
DOT  Specification  MC-307/312  except  bottom  outlet  and  each 
bottom  Intel  must  be  equipped  with  an  additional  shut-off  valve,  blank 
flange  or  a  sealing  cap.  tor  shipment  ol  liquid  and  semi-solkl  waste 
materiiri.  (Mode  i.) 

To  authorize  use  of  certain  metal  dnims  wHhoul  pennanent  DOT 
apadfication  maifc,  for  transportatnn  of  an  oxidizer.  (Mode  1.) 


WUHORAWALS 


Ni  ional  WeUers.  Charlona,  NC . 


Regulation(s)  affected 


40         CFR  173.301(d). 

173.304(a)(2). 


173.302(a)<3). 


Nature  of  exemption  tttereof 


/ 


To  become  a  party  to  Exemptnn  537^   (Modes   1.  3,  4.) 


Deniala 

872S-X    Request  bylCNG  Cylinder 
Corporation.  Long  Beaiih  .  CA  to  authorize 
reinspection  and  hydro  static  testing  of 
cylinders  every  5  years  i 
November  6. 1985. 

939&-N    Request  by 
Commodities.  Inc.  Ola  he.  KS  to  authorize 
shipment  of  nitnxiellul^se  wet  with  water  in 
250  pound  capacity  DCp"  Specification  21P 
fiber  drums  with  a  4  m  I  polyethylene  liner 
denied  November  25, 1  65. 


instead  of  3  denied 
Chemical 


JMI 


9484-N    Request  by  EM  Science, 
Cincinnati,  OH  to  authorize  shipment  of 
certain  flammable  liquids,  contained  in  glass 
bottles  or  PVC-coated  glass  bottles,  in  a 
(x>rrugated  Hberboard  box  conforming  with 
DOT  Specification  12B65  except  for 
handholes  in  the  side  panels  of  the  box 
denied  November  13, 1985. 

9500-N    Request  by  Bonar  Rosedale 
Plastics  Ltd..  Lindsay,  Canada  to 
manufacture,  mark  and  sell  non-DOT 
specification  rotationally  molded 


polyethylene  containers  of  300  gallon 
capacity  enclosed  in  a  steel  frame  for 
shipment,  of  certain  flammable  or  corrosive 
materials  denied  November  21, 1985. 

Issued  in  Washington,  DC,  on  December  8, 
1985. 

I.R.  Grothe. 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  85-29543  Filed  12-12-85;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  9:30  a.m.,  Wednesday, 
December  18, 1985. 

LOCATION:  Third  Floor  Hearing  Room, 
1111 18th  Street.  NW.,  Washington.  DC. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

DEHP:  Status  Report 

The  staff  will  brief  the  Commission  on  the 
Chronic  Hazard  Advisory  Panel's  (CHAP) 
conclusions  regarding  the  toxicity  of  Di  (2- 
ethylhexyl)  phthalate  (DEHP)  and 
information  on  the  current  use  of  DEHP  in 
pacifiers. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 

of  the  Secretary,  5401  Westbard  Ave., 

Bethesda,  MD  20207,  301-492-6800. 

Sheldon  D.  Butts, 

Deputy  Secretary.  -    • 

December  10, 1985. 

[PR  Doc.  85-29602  Filed  12-10-85;  4:24  pm) 

BIUJNQ  COOC  S3SS-01-M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday,  December  19, 
1985.  See  times  below. 

LOCATION:  Room  456,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  MD 

STATUS: 


MATTERS  TO  BE  CONSIDERED: 
Open  to  the  Public 

8:30  a.m. 

1.  Commission  Staff  Briefing 

The  staff  and  the  Commission  will  discuss 
various  CPSC  matters. 

Closed  to  tfa«  Public 

9:30  ojn. 

2.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
various  enforcement  matters. 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTRACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave. 
Bethesda.  MD.  20207  301— 492-6800. 

Sheldon  D.  Butts. 

Deputy  Secretary. 
December  10. 1985. 

[FR  Doc.  85-29603  Filed  12-10-85:  4.24  pm] 

BttJJNG  CODE  S355-01-M 

3 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  .of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  a.m.  on  Monday, 
December  9, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Director  Robet  L  Clarke  (Comptroller  of 
the  Currency),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  in  open 
session  and  the  addition  to  the  agenda 
for  consideration  at  the  Board's  closed 
meeting  held  at  2:30  p.m.  the  same  day. 
of  the  following  matter: 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Case  No.  46,371-NR 

Penn  Square  Bank.  National  Association. 
Oklahoma  City.  Oklahoma 

In  voting  to  move  this  matter  from 
open  session  to  closed  session,  the 
Board  further  determined,  by  the  same 
majority  vote,  that  the  public  interest 
did  not  require  consideration  of  the 
matter  in  a  meeting  open  to  public 


observation;  that  the  matter  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(e), 
(c)(9)(6),  and  (c)(10)  of  the  "Government 
in  Sunshine  Act"  (5  U.S.C.  552b(c){4), 
(c)(6),  (c)(9)(B),  and  (c)(10));  and  that  no 
earlier  notice  of  this  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

Dated:  December  10, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  RoUna<m, 
Executive  Secretary. 
[FR  Doc.  85-29670  Filed  12-11-85: 12:42  pm) 

WLLNM  CODE  •714-01-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
December  9, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman.  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (comptroller  of 
the  Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter 

Recommendation  regarding  the  liquidation 
ot  bank's  assets  acquired  by  the  Corporation 
in  its  capacity  as  receiver,  liquidator,  or 
liquidating  agent  of  those  assets: 

Case  No.  46,375-NR 
Penn  Square  Bank,  National  Association, 
Oklahoma  City.  Okahoma 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4),  (c)(6),  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6).  (c)(9)(B),  and 
(c)(10)). 

Dated:  December  10, 1985. 


BEST  COPY  AVAILABLE 
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Federal  Deposit  Insurai  ce  Corporation. 

Hoyle  L  RobiiuoD, 

Executive  Secretary. 

|FR  Doc.  85-29671  FiIet^l2-ll-85: 12:43  pmj 

BOJJNG  COOC  6714-01-M 


FEOCRAL  ELECTION  O  HHMISSION 


'FEDERAL  REGISTER' 


NO:  85-29583. 


PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Tuesday,  December  ^7, 1985. 10:00  a.in. 

(open  session). 

THE  FOLLOWING  rfEM 

TO  THE  AGENDA:  Reqi»est  by  the 

Larouche  Campaign  "fo  Make  an  Oral 

Presentation. 


HAS  BEEN  ADDED 


PERSON  TO  CONTACT 

Mr.  Fred  Eiiand.  Information 

202-523-1065. 

Maijotie  W.  Emmons, 

Secretary  of  the  Commission. 
[FR  Doc.  85-29648  Filed 

HLUNQ  COM  CZIS-ei-M 


Officer 


12-11-85: 11:45  ami 


6 

FEDERAL  ENERGY  REQ^TORY 
COMMISSION 

"FEDERAL  REGISTER"  jCfTATlON  OF 

PREVIOUS  ANNOUNCE^iENT  December  3, 
1985.  49  FR  49658. 

PREVIOUSLY  ANNOUWtED  TIME  AND  DATE 
OF  MEETING:  9:00  a.m.!  December  10, 
1985. 

CHANGE  IN  THE  MEETI^  The  following 

item  was  added: 

Item  No..  Docket  No.  an  i  Company 

RP-1— TA82-1-21-001.  <  /  a/..  Columbia  Gas 

Transmission  Corpora  tion 
KenneUi  F.  Plumtt, 
Secretary. 
|FR  Doc  85-29701  Filed  ^2-11-85;  2:15  pmJ 

■LUNG  COOC  t717-«>-lf 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  la.m..  December  18, 
1985. 

PLACE:  Hearing  Room]  One.  1100  L 
Street.  NW.,  Washington,  DC  20573. 
STATUS:  Parts  of  the  i  leeting  will  be 
open  to  the  public.  Tli ;  rest  of  the 
meeting  will  be  close(  to  the  public. 
MATTERS  TO  BE  CONSI DERED: 
Portions  open  to  the  pub 

1.  Agreement  No.  203-  )10852: 
Agreement  in  tlie  Far  Ea  it 
Trades  among  Nippon  Y  isen 
O.S.K.  Lines,  Ltd..  and  Y^mash 
Steamship  Co..  Ltd. 

2.  Docket  No.  85-19:  T  i 
Free  Time  and  Detentior 
to  Carrier  Equipment  Int  >rchanged 


Discussion 
-U.S.  Adanlic 
Kaisha.  Mitsui 
ita-Shinnihon 

riff  Publication  of 
Charges  Applicable 
With 


Shippers  or  Their  Agents — Consideration  of 
comments  Tiled  in  response  to  Notice  of 
Proposed  Rulemaking,  and  certain  other 
pleadings. 

Portions  closed  to  the  public: 

1.  Consideration  of  the  application  for  an 
ocean  freight  forwarder  license  filed  by  Four 
Winds  International,  Inc. 

2.  Consideraton  of  Matson  Navigation 
Company  Tariff  FMC-F  No.  18  applicable 
between  ports  in  the  State  of  Hawaii,  and 
protests  thereto. 

3.  Consideration  of  a  proposed  2.5  percent 
overall  rate  increase  Hied  by  Matson 
Navigation  Company  in  the  Hawaiian  Trade, 
and  th^  status  of  pending  Docket  No.  85-3: 
Matson  Navigation  Company  Proposed 
Overall  Rate  Increase  of  2.5  percent  between 
United  States  Pacific  Coast  Ports  and  Hawaii 
Ports. 

4.  Special  Docket  No.  1343:  Application  of 
CXXIL-Seapac  Services.  Inc.  for  the  benefit  of 
Minnesota  Mining  and  Manufacturing  Co. — 
Consideration  of  the  record. 

5.  Special  Docket  No.  1349:  Application  of 
Australia-New  Zealand  Container  Line  for 
the  beneflt  of  Meadowsfreight  New  Zealand 
Ltd. — Consideration  of  the  record. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Bruce  A.  Dombrowski. 

Acting  Secretary,  (202)  523-5725. 

Brucs  A.  Dombrowski, 

Acting  Secretary. 

(FR  Doc.  85-29703  Filed  12-11-65;  2:19  pmJ 

HUJNO  COOC  STSO-OI-K 


SYNTHETIC  FUELS#ORPORATION 

SUMMARY:  Interested  members  of  the 
public  are  advised  that  a  meeting  of  the 
Board  of  Directors  of  the  United  States 
Synthetic  Fuels  Corporation  will  be  held 
at  the  time,  date  and  place  speci^ed 
below.  This  public  announcement  is 
made  pursuant  to  the  open  meeting 
requirements  of  section  116(f)(1)  of  the 
Energy  Security  Act  (94  Stat.  611,  637;  42 
U.S.C  8701,  8712(f)(1))  and  section  4  of 
the  Corporation's  Statement  of  Policy  on 
Public  Access  to  Board  meetings.  During 
the  meeting,  the  Board  of  Directors  will 
consider  a  resolution  to  close  the 
meeting  pursuant  to  Article  II,  section  4 
of  the  Corporation's  By-Laws,  section 
116(f)  of  the  said  Act  and  sections  4  and 
5  of  the  said  policy. 

Open  Session 

I.  Call  to  Order — Chairman's  Opening 

Remarks 

II.  Approval  of  Board  Minutes 

III.  Report  of  Compensation  Committee  on 

Officer  Election 

IV.  Review  of  Paraho-Ute  Project's 

Compliance  with  Requirements  of  the 
Third  General  Solicitation 

V.  Review  of  Updated  Information  from  the 

Northern  Peat  Project 

VI.  Consideration  of  the  Seep  Ridge  Project 
A.  Approval  of  the  Deep  Ridge 

Environmental  Monitoring  Plan  Outline 


B.  Approval  of  an  Award  of  Financial 

Assistance  to  the  Seep  Ridge  Project 
VIL  Review  of  Loan  Guarantee 

Documentation  for  the  Parachute  Creek 

Project 
Vill.  Consideration  of  Directors'  Financial 

Interests 

IX.  Resolution  to  Close  the  Meeting 

Closed  Session 

X.  Review  of  Loan  Guarantee  Documentation 

for  the  Parachute  Creek  Project 

XI.  Status  Report  on  Cathedral  Bluffs  Project 

"PME  AND  DATE:  10:15  a.m.,  December  17, 
1985. 

place:  2121  K  Street.  NW,  Room  503  and 
403,  Washington.  DC  20586. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

If  you  have  any  questions  regarding  this 
meeting,  please  contact  Ms.  Karen 
Hutchison,  Director-Media  Relations,  at 
(202)  822-6455. 

Dated:  December  10, 1985. 

United  States  Synthetic  Fuels  Corporation. 

March  Coleman, 

Assistant  General  Counsel-Corporate  and 
Litigation. 

[FR  Doc.  85-29608  Filed  12-10-8S:  4:56  pm] 

WLUNQ  COOC  OOO-OO-M 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1361] 

TtMC  AND  DATE:  10:30  a.m..  (EST). 
Tuesday.  December  17, 1985. 
PLACE:  TVA  West  Tower  Auditorium, 
400  West  Summit  Hill  Drive.  Knoxville, 
Tennessee. 

STATUS:  Open. 
Agenda 

Approval  of  minutes  of  meeting  held  on 
November  26, 1985. 

Discussion  Items 

1.  A  follow-up  report  on  implementation  of 
recommendations  from  the  1984  Groundwater 
Assessment  discussed  at  the  September  12, 
1984,  Board  meeting,  the  results  and 
recommendations  from  the  First  Tennessee 
Development  District  groundwater 
demonstration,  and  the  products  which  have 
resulted  from  these  projects. 

Action  Items 

B — Purchase  Awards 

Bl.  Requisition  50 — Spot  coal  for 
Cumberland  Steam  Plant. 

B2.  Negotiation  GB-451 985— Turbine 
diaphragms  for  Widows  Creek  Fossil  Plant 
"A"  units  1-3. 

B3.  Negotiation  GC-453816— Steam  gland 
conversion  packages  for  Kingston  and 
Shawnee  fossil  plants. 

C — Power  Items 

Cl.  Supplement  to  Contract  No.  TV-62311A 
between  'Tennessee  Emergency  Management 
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Agency  and  TVA  for  cooperation  in  the 
development  and  implementation  of 
radiological  emergency  plans  as  required  by 
the  Nuclear  Regulatory  Commission  and  the 
Federal  Emergency  Management  Agency. 

*  C2.  Proposed  agreements  with  Shamrock 
Coal  Company  relating  to  mining  of  a  portion 
of  TVA's  Red  Bird  coal  reserves  located  in 
Clay  County,  Kentucky 

D — Personnel  Items 

.  *Dl.  Personal  services  contract  with 
Management  Analysis  Company,  San  Diego, 
California,  to  provide  the  services  of  William 
Bibb,  as  a  loaned  employee,  to  serve  as  Site 
Director  of  TVA's  Browns  Ferry  Nuclear 
Pow^  Plant  located  at  Athens,  Alabama. 

*D2.  Personal  services  contract  with  Paul 
R.  Ray  &  Company,  Inc.,  Atlanta,  Georgia,  to 
assist  in  Tilling  the  positions  of  Site  Director, 
Browns  Ferry  Nuclear  Plant,  and  Manager, 
Engineering  and  Construction. 

E — Real  Property  Transactions 

El.  Filing  of  condemnation  cases. 

E2.  Modification  of  deed  to  Chattanooga 
Yacht  club  affecting  a  5.9-acre  portion  of 
Chickamauga  Reservoir  land  located  in 
Hamilton  County,  Tennesee,  to  provide  for 
abandonment  of  a  filling  condition  and 
sufferance  of  the  existing  clubhouse 
encroachment — Tract  No.  XCR-83. 

E3.  Grant  of  30-year  easement  to  Union 
County,  Tennessee,  for  the  Construction, 
operation,  and  maintenance  of  public 


recreational  facilities  affecting  approximately 
15.8  acres  of  Norris  Reservoir  land  located  in 
Union  County.  Tennessee— Tract  No.  XTNR- 
106RE. 

E4.  Grants  of  permanent  easement  to  (1) 
State  of  Alabama  for  the  construction, 
operation,  and  maintenance  of  a  highway — 
Tract  No.  XTWDRT-4H,  16.9  acres;  (2)  Board 
of  Water  and  Sewer  Commissioners  of  the 
City  of  Florence,  Alabama,  for  the 
construction,  operation,  and  maintenace  of  a 
water  treatment  plant— Tract  No.  XTWDRT- 
5WP,  8.5  acres:  and  (3)  the  City  of  Florence, 
Alabama,  for  public  recreation  purposes — 
Tract  No.  XTWDRT-2RE.  8ZJ0  acres;  all 
easements  affecting  Wilson  Dam  Reservation 
land  located  in  Lauderdale  County,  Alabama. 

F — Unclassified 

Fl.  Agreement  between  TVA  and  the 
Retirement  system  covering  arrangements  for 
loan  by  TVA  to  the  Retirement  System's 
Voluntary  Retirement  Savings  and 
Investment  Plan  for  Members  of  the 
Retirement  System — Interest  Fund  II. 

F2.  Subagreement  No.  41  under  the  TVA/ 
U.S.  Department  of  Energy  Memorandum  of 
Understanding  No.  TV-48296A  covering 
arrangements  for  fabrication  and  test  of  a  36- 
volt  lithium  alloy/iron  monosulfied  battery 
for  electric  vehicle  application. 

F3.  Technical  Assistance  Plan  and 
Interagency  Agreement  Between  TVA  and 
U.S.  Department  of  Energy  covering 


arrangements  for  specialized  technical 
assistance  by  DOE  relating  to  startup  and 
continued  safe  operation  of  TVA's  nuclear 
power  plants  (Agreement  No.  TV-68345A); 
and  Subagreement  No.  1.,  "TVA  Weld 
Quality  Evaluatioa  Watts  Bar  Unit  1." 

F4.  Appointment  of  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  as  TVA's  Advocate  for 
Competition  in  connection  with  TVA's 
Automatic  Data  Procesing  procurements  that 
are  subject  to  regulation  under  the  Brooks 
Act. 

'Items  approved  by  individual  Board 
Members.  This  would  give  formal  ratification 
to  the  Board's  action. 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell.  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  63Z-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  December  10, 1985. 

|.G.  Stewart 

Manager  of  Corporate  Administration  and 
Planning. 

[FR  Doc.  85-29637  Filed  12-11-85;  10-.51  am] 

WLUNO  cooe  sii»«i-« 


Friday 

December  13,  1985 


Part  II 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  610 

Biological  Products;  Bacterial  Vaccines 
and  Toxoids;  implementation  of  Efficacy 
Review;  Proposed  Rule 


51002 
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DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adi^inistration 

21  CFR  Part  610 

(Oockat  Na  8(NM)2M 


Bactwiai 
Implemantation 


Biological  Productsj 
Vacdnas  and  Toxoipa; 
of  Efficaqr  Ravlaw 

AOENCv:  Food  and  Dhig  Administration. 
ACTION:  Proposed  ml  e. 


e  Panel  on 
accines  and 

e  Panel  reviewed 
d  labeling  of 

toxoids  with 
antitoxins,  and 


r.  The  Food  and  Drug 
Administration  (FDA|]  is  proposing  to 
amend  the  biologies  Regulations  in 
response  to  the  repoijt  and 
recommendations  of 
Review  of  Bacterial 
Toxoids  (the  Panel), 
the  safety,  efficacy, 
bacterial  vaccines  a: 
standards  of  potenc; 
immune  globulins.  Oi  the  basis  of  the 
Panel's  findings  and  ^commendations. 
FDA  is  proposing  to  Classify  these 
products  in  Category  I  (safe,  effective, 
and  not  misbranded]]  Category  II 
(unsafe,  ineffective,  dr  misbranded).  or 
Category  niB  (off  the  market  pending 
completion  of  studiet  permitting  a 
determination  of  effe  :tiveness). 
Products  recommended  for  Category 
IDA  (formerly  defined  as  on  the  market 
during  further  studiet  in  support  of 
effectiveness)  will  be  reviewed  by  the 
Vaccines  and  Related  Biological 
Products  Advisory  Cammittee  for 
reclassification  into  Category  I  or  II.  In 
the  near  future,  FDA  will  publish  a 
notice  of  opportunity  for  hearing  (NOH) 
to  revoke  the  licenses  for  products  in 
Category  II  and  Category  UIB. 
Comments  and  addit  snal  data  will  be 
requested  in  the  NOI  . 
DATES:  Comments  on  the  proposed 
classification  of  products  into  Category  I 
and  on  proposed  amandments  to  the 
biologies  regulations  should  be 
submitted  by  March 
on  the  confidentialit; 
for  review  by  the  Pa 
submitted  before  ]an 
proposes  that  any  fi 
on  this  proposal  be 
days  after  the  date 
published  in  the  Fed^al  Register. 
Labeling  requirement b,  including  the 
requirements  in  S  S  2(  1.56  and  201.57  (21 
CFR  201.56  and  201.5  ).  would  become 
effective  30  months  a  ter  the  date  of 
publication  of  the  fin  il  rule  in  the 
Federal  Register. 

address:  Written  colnments  to  the 
Dockets  Managemen  Branch  (HFA- 
305}.  Food  and  Drug  Administration,  Rm 


3, 1986.  Comments 
of  data  submitted 
1  should  be 
ary  13, 1986.  FDA 
1  regulation  based 
e  effective  80 
final  regulation  is 


4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  RiRTHER  MFORMATION  CONTACT 

Steven  F.  Falter,  Center  for  Drugs  and 
Biologies  (HFN-3641.  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  February  13, 1973  (38 
FR  4319),  FDA  issued  {  601.25  (21  CFR 
601.25)  concerning  procedures  for  the 
review  of  the  safety,  effectiveness,  and 
labeling  of  biological  products  licensed 
prior  to  July  1. 1972.  Under  the  panel 
assignments  published  in  the  Federal 
RegistOT  of  June  19, 1974  (39  FR  21176). 
the  biological  products  reviewed  were 
assigned  to  one  of  the  following 
categories:  (a)  Bacterial  vaccines  and 
bacterial  antigens  with  "no  U.S. 
standard  of  potency."  (b)  bacterial 
vaccines  and  toxoids  with  standards  of 
potency,  (c)  viral  vaccines  and 
rickettsial  vaccines,  (d)  allergenic 
extracts,  (e)  skin  test  antigens,  and  (f) 
blood  and  blood  derivatives. 

Under  9  601.25,  FDA  assigned 
responsibility  for  the  initial  review  of 
each  of  the  biological  product  categories 
to  a  separate  independent  advisory 
panel  consisting  of  qualified  experts  to 
ensure  objectivity  of  the  review  and 
public  confidence  in  the  use  of  these 
products.  Each  panel  was  charged  with 
preparing  an  advisory  report  to  the 
Commissioner  which  was  to:  (1) 
Evaluate  the  safety  and  effectiveness  of 
the  biological  products,  (2)  review 
labeling  of  the  biological  products,  and 
(3)  identify  the  biological  products  under 
review  that  are  safe,  effective,  and  not 
misbranded.  The  advisory  report 
includes  recommendations  classifying 
products  into  one  of  three  categories. 

Category  I  designates  those  biological 
products  determined  by  the  Panel  to  be 
safe,  effective,  and  not  misbranded.  The 
Panel's  statement  may  include  any 
condition  relating  to  active  components, 
labeling,  tests  required  prior  to  release 
of  batches,  product  standards,  or  other 
conditions  necessary  or  appropriate  for 
their  safety  and  effectiveness. 

Category  II  designates  those 
biological  products  determined  by  the 
Panel  to  be  unsafe,  ineffective,  or 
misbranded. 

Category  III  designates  those 
biological  products  determined  by  the 
Panel  not  to  fall  within  either  Category  I 
or  II  on  the  basis  of  the  Panel's 
conclusion  that  the  available  data  are 
insufficient  to  classify  such  biological 
products,  and  for  which  further  testing  is 
therefore  required.  Those  biological 
products  in  Category  III  for  which 
continued  licensing,  manufacturing,  and 
marketing  during  the  period  of  further 
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testing  are  recommended  are  designated 
as  Category  IIIA.  Those  biological 
products  in  Category  III  for  which 
suspension  of  the  product  licenses 
pending  submission  of  additional  data 
are  recommended  are  designated  as 
Category  UIB.  The  recommendation  for 
either  Category  IILA  or  UIB  is  based  on 
assessment  of  the  present  evidence  of 
safety  and  effectiveness  of  the  product 
and  die  potential  benefits  and  risks 
likely  to  result  from  the  continued  use  of 
the  product  for  a  limited  period  of  time, 
while  questions  raised  concerning  the 
products  are  being  resolved  by  further 
study. 

The  definition  above  of  Category  IIIA 
was  applied  at  the  time  of  the  Panel's 
review  and  served  as  a  basis  for  the 
Panel's  recommendations.  In  the  Federal 
Register  of  October  5. 1982  (47  FR 
44062),  FDA  revised  §  601.25  and 
created  a  new  S  601.26  (21  CFR  601.26) 
to  provide  for  the  review  by  an  advisory 
review  panel  of  products  currently 
recommended  to  be  in  Category  IIIA. 
The  purpose  of  the  review  will  be  to 
reclassify  each  Category  IIIA  product 
into  either  Category  I  or  Category  II  as 
defined-above,  based  on  the  available 
evidence  for  effectiveness.  A  more 
detailed  description  of  the  procedures 
for  the  review  and  reclassification  of  the 
products  recommended  for  Category 
IIIA  by  the  Panel  appears  later  in  this 
document  in  paragraph  Id  of  FDA's 
response  to  the  Panel's  report. 

In  this  advisory  report,  some 
biological  products  are  designated  as 
Category  IIIC,  based  on  the  Panel's 
conclusion  that  it  was  not  possible  to 
classify  these  product?  because  of 
essentially  administrative  problems, 
rather  than  because  of  scientific 
questions.  For  example,  some  licenses 
are  held  for  products  which  the 
manufacturer  has  not  produced  or 
marketed  for  many  years.  Other  licenses 
are  held  for  products  for  which  there  is 
no  labeling,  and  which  are 
manufactured  only  for  combination  with 
other  biologically  active  components. 
The  Panel  has  recommended  that  the 
licenses  for  products  placed  in  Category 
IIIC  be  revoked,  because  the  Panel  was 
unable  to  determine  the  potential 
benefits  and  risks  of  the  products  in  the 
event  they  were  to  be  marketed. 
However,  the  Panel  noted  that  in  some 
cases  it  may  be  preferable  for  FDA  and 
the  manufacturer  to  take  appropriate 
administrative  actions  to  satisfactorily 
resolve  information  deficiencies,  rather 
than  to  revoke  the  product  license. 

In  the  Federal  Register  of  February  28, 
1973  (38  FR  4359).  FDA  requested  data 
and  information  regarding  bacterial 
vaccines  and  toxoids  with  U.S. 
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standards  of  potency.  Additional  data 
and  information  regarding  the  safety 
and  effectiveness  of  related  immune 
globulins  and  sera  were  requested  in  the 
Federal  Renter  of  June  19. 1974  (38  FR 
21176). 

Some  concern  has  been  expressed 
that  information  submitted  to  FDA 
under  S  601.25  will  become  public 
information.  Data  and  information 
submitted  in  response  to  the  February 
28, 1973  and  June  19, 1974  notices  and 
falling  within  the  provisions  of  5  U.S.C. 
552(b),  18  VS.C.  1905.  or  21  U.S.C  331(j) 
have  been  handled  as  conHdential. 
However,  with  the  publication  of  this 
proposed  implementation  and  the 
Panel's  nndings.  such  data  and 
information  will  under  S  601J25|b]|2).  be 
made  publicly  available  after  January 
13, 1986,  and  may  be  reviewed  at  the 
office  of  the  Dockets  Management 
Branch,  except  to  the  extent  that  the 
person  submitting  the  data  and 
information  demonstrates  that  it  still 
falls  within  the  confidentiality 
provisions  of  one  or  more  of  the  above 
statutes.  Accordingly,  comments 
concerning  confidentiality  should  be 
submitted  by  January  13, 1986.  A  letter 
dated  October  21, 1985,  was  sent  to  each 
manufacturer  having  products  under 
review  by  this  Panel,  informing  them  of 
the  impending  release  of  data  and 
information  and  asking  that  the 
manufacturers  promptly  submit  any 
comments  concerning  confidentiality. 

The  Panel  appointed  by  FDA  to 
review  the  data  and  information 
submitted  and  to  prepare  a  report  on  the 
safety,  effectiveness,  and  labeling  of 
bacterial  vaccines,  toxoids,  related 
antitoxins,  and  immune  globulins 
included  the  following  individuals: 
Panel  Chairman.  Gene  H.  StoDerman, 
M.D.,  Professor  and  Chairman, 
Department  of  Medicine.  University  of 
Tennessee  College  Memphis,  TN 
38163  (now  Professor  of  Medicine, 
Boston  University  Medical  Center); 
Geoffery  Edsall.  M.D.  (deceased), 
I^ofessor  Emeritus  of  Microbiology 
(Harvard  School  of  Public  Health  and 
-London  School  of  Hygiene  and 
Tropical  Medicine): 
Theodore  C  Eickhoff,  MD.,  Professor  of 
Medicine,  Head,  Division  of  Infectious 
Diseases,  University  of  Cokrado 
Medical  Center,  Denver,  CO  80262: 
John  C.  Peetey.  I%.D..  Chief,  Bacterial 


Immunotofflf  Branch  (now  Assist^t 
Director  for  Laboratory  Sciences, 
Bacterial  Disease  Division).  Centers 
for  Disease  Control,  Atlanta.  GA 
30333; 
Hjordis  M.  Foy,  M.D.,  Fli.D.  Associate 
I^ofesflor  (Since  July  1. 1976, 
Profeseor),  Department  of 
Epidemiology,  School  of  Public  Health 
and  Community  Medicine,  University 
of  Washington.  Seattle.  WA  98195; 
Edward  A.  Mortimer.  Jr.,  M.D., 
Chairman  of  the  Department  of 
Pediatrics,  School  of  Medicine, 
University  of  New  Mexico, 
Albuqaerque,  NM  87131.  {Since 
February  1, 1975,  Professor  and 
Chairman  of  the  Department  of 
Conummity  Health  and  Professor  of 
Pediatrice,  School  of  Medicine.  Case 
Western  Reeerve  University, 
Cleveland,  OH  44106.) 
Jay  P.  Sanford,  M.D.,  Professor, 
Department  of  Internal  Medicine, 
University  of  Texas,  Southwestern 
Medical  School  at  Dallas.  Dallas,  TX 
75235.  (Since  June  1, 1975,  Dean, 
School  of  Medicine.  Uniformed 
Services  University,  Bethesda,  MO 
20014.) 

The  Panel  was  convened  on  July  12. 
1973.  in  an  oiiganizational  meeting. 
Working  meetings  were  held  on:  July  12, 
September  24-25,  November  9-ld 
December  13-14. 1973;  February  13-14. 
April  9-10.  June  13-14.  September  12-13. 
November  7-8. 1974;  January  13-14, 
February  24-25.  May  15-16,  June  19-2a 
September  11-12.  November  20-21. 1975; 
January  12-13.  March  27-28,  May  17-ia 
July  22-^3.  October  23,  December  14-15, 
1976;  March  24-25.  December  12-13. 
1977;  and  February  1-2. 1979. 

Two  nonvoting  liaison  representatives 
served  en  the  PaneL  Ms.  Laryl  Lee 
Delker.  nominated  by  the  Consumer 
Federation  of  America,  served  as  the 
consumer  representative.  John  Adams, 
Ph.D.,  of  the  Pharmaceutical 
Manufacturers  Association,  nominated 
by  a  number  of  producers  with  products 
under  review  by  the  Panel,  served  as  the 
industry  representative.  Karl  Bambach, 
PhJ).,  substituted  for  Dr.  Adams  during 
his  absences.  Morris  SchaeJRer,  MD., 
Ph.D..  participated  in  the  Panei  meetings 
in  his  capacity  as  Director  of  the  Office 
of  Scientific  Advisors  ajad  Consultants, 
FDA.  Jack  Gertzog,  Deputy  Director, 
Office  of  Scientific  Advisors  and 


Consultants,  FDA.  served  as  Executive 
Secretary  of  die  Panel  Margaret 
Pitlman,  PhJ}.,  was  selected  by  the 
Panel  as  a  consultant. 

Over  120  persons  requested  an 
opportunity  or  were  otherwise  invited  to 
appear  before  the  Panel  and  present 
their  views  on  one  or  more  of  the 
vaccines  and  related  matters.  Every 
person  who  requested  an  opportimity 
was  heard  by  the  Panel.  The  names  of 
thesa  persons  are  on  file  with  the 
Dockets  Management  Branch. 

The  Panel  on  Review  of  Bacterial 
Vaccines  and  Toxoids  evaluated  all 
data  submitted  for  the  following 
vaccines,  toxoids,  and  other  related 
products: 

Table  l.— Ust  of  Products  Reviewed  by 
Pamel 


Product 

Mbou  Libaataim 

TMmus        Immuna        globulin 
9vrmn). 

Mana  Oolactum* 

rtMQKmn. 

Coip. 

Aimoui  Jtmmmamtkjt 

Co. 

9mmtn). 

Bimmi  €t  Lifcoilorti. 

AaSnB  vaccine  adaottad.  tftt- 

Mictiigw«Ov»MMM 

mana  ant^mtm.  anWhaiia  and 

a<fU*cHMML 

Manua     «a«Bidi      adanHiiirl. 

<|phtharia  and  tetania  loxoKk 

•nd     partussa     vaccme     ad- 

aoCbad.  dvbthena  touxd   ad- 

aoAail  parluaaii  vacone.  per- 

luaaia  vaccina  adaorbad.  tela- 

mm  nHTHjne  glabulin  (human). 

Mtanuc   toxoid   adsorbed,   ty- 

fboxi  vaccine. 

ConrMugM  Labocalonas, 

sea  taecine,  botuksin  antaomn. 

Ltd. 

dipMhaha      toxoid.      tetanus 

tonoid. 

Culler  LAoratohM.  Inc  .... 

Pmtmttt       iamiMm       tttbiHn 

(human),  piaque  vaccina,  lala- 

■MS  nvnune  gtak-ukn  (buanai^ 

(Nanus  toxoid 

Dow  OiMBial  Ca  ((tie)  _ 

OpMhana    and    tetanus   toxoids 

adsortied.    diphttiena    tetanus 

lonids  and  pertussis  vaccirte 

dipMharia  loxo«J  and  pertuasia 

taocina     adsorbed,     pertuaais 

4Aa    (human),    tetanus    toxoid 

•atanus  toxoN).  adsortwd. 

n  I  mf  4^  Cjf 

talanua  toxoids,  diphtheria  and 

Manus     toxoids      adsodxid. 

<»Whsns  and  tetanus  toxoids 

•Md    partussa     vacone     ad- 

•oAad.  pertussis  vsccvie,  teta- 

mm  aad  diphtheria  toxoids  ad- 

ao^Md  (tor  adutt  use),  tetanus 

MKiid.     tetanus    lawnd    atf- 

aobed.  typhoid  MDOina. 

E.R.  Squibb  and  Sora. 

Tetanus         Immune         glefeuia 

Ine. 

Saiii) 

GtaMO  UfevawiM.  Ud — 

eCSvaodne. 

WiMeBliniiiiiita 

CHplHMKta    anWonn,    diphthena 

MMdNDgano  Tmmwv 

IHBiil,    diphtheria   toxoid   ad- 

-«cto«~. 

asibad,  tetanus  antttoxvi,  leta- 

tm  Hnoid.  tetanus  toxoid  ad- 
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Ta8L£  1.— List  of 


I0( 

CyanamdCa 


'nooucTS  Reviewed  by 
Panel  -Continued 


Ppodud 


ana.  ofmrmrm  •nnonn,  opr^ 
tharit  and  ietanm  loacoidi  ad> 


valant  anMown.  pavluaais  wac- 
cina,   i>aploluna>a-a>apiodiX' 


iPubic 
HaaNh  OfalOQic 


Marcfc  Shafp  A  DohfiMit 
OMK)no(Mmk« 
Ca.  mc 


MapraH-Naltonal 
Ljboraiortaa.  OtwWon 
o*  facnaroaon-flMffSH, 


(for  aduN  um),  taCvma  immuna 

<human).      laCanua 

Manua     lonMd     at^ 

aofbad.  typhoid  vaccina. 

^hotara  vaccina,  dIpMharia  and 

tatanua  loioidt  and  parluasia 


(SpMfwna  knoKk  adiortMd 
(tor  aduM  UM),  Manus  toxoid. 
IsHnu*  toXKl  aittortwd.  M>- 
nu*  ininww  gtotiuin  (humtn), 
typhoM  vaccine. 
^holara  vaccina,  dlplittieiia  anli- 
loidn,   dfMhana  and  latanua 


^^^^^Am^m.    k^.. 


OsterrsRtisciies  InaMut 
F\M  Haamodaiwaia 
Giab-H. 

Paite.  Oania  and  Co 


Smtt  Serwn  and 
Vacow  InrtMa. 


Travsnol  Labor  atonea. 
mc,  Hyland  OMana 

UnaMrv^  of  Mtooii  ._  « 


and  l^^lhlt^aria  towiiirti  ad- 
aortMd  (tor  aduR  uaa).  Mlaiwa 

and  oat  garijrana  polyvalartf 
anMoBdrv  Manua  mmuna  ^ol^ 
lito   (human).   Manua   loonid. 


and    partusaii     vaccina    ad- 
aorbad.  dIpMhena  toicoid.  Ma- 


sortMd,  diiMherw  toocoid,  Par- 
luaaia  vaccina,  Manua  antilox- 
1.  lalBrwa  and  diphtfiarw  tav- 
oida  adaortMd  (tor  adult  uae). 
Manua  loaoid.  Manua  loicoid 


'attnua        immurta 

(ttman). 
"etanua        immurta 

(Hunan). 


)ilh&mi'm  and  Manua  toxoida. 
d^ihthaiia  and  tetanus  toxoids 
adnrtwd.  dipMhena  and  leta- 
nua  toicoids  and  Pertuaaia  vac- 
one  adaortMd  and  poliomyeli- 
bs  vaccine,  dtpltgwria  and  M- 
artua  toxoids  and  perlusais  and 
pofamyeits  vaccine  adaortMd. 
dIplMtwna  and  tetanus  toxoxte 
and  Pertussis  vaccme.  diphttie- 
ne  and  tetanus  toxoids  and 
•cone  adaortMd. 
toxoid,  diplittiena 
taaoid  adaortMd.  Pertusss  vac- 
cina. Pertussis  vacorw  ad- 
aortMd. tetanus  antitoxin,  leta- 
laa  immine  glotxjlin  (human), 
tetanus  toxoid,  tetanus  toxoid 
adsorbed 
'  etanus  anatoxin,  tetanus  toxoid 

I  kphttwna  arx)  tetanus  toxoids 
adsortwd.  Aprnhena  and  teta- 
nus toxoids  and  Pertussa  vac- 
one  adaortMd,  d^Mharia 
toxoid.  Pertussa  vaccino.  Ma- 
nua and  dipMtMria  toxoids  ad- 
aortMd (tor  adult  use),  tetanus 
loonid,  typhoal  vacciTM. 

I«nuss«       immurM       gtobutn 
(human).  Maixia  immurM  glob- 
uin  (human). 
CG  vaccine. 


JMI 


Table  l.— List  of  Products  Reviewed  by 
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ManuhKtm 

Product 

Wyeth  Laboratones.  Inc 

Chdafa  vaccina,  diphlhana  and 

Manua      toxoida      adaorbed. 

and    Pertuaaia    vaccine    ad- 

aia  vaccina,  tetanua  and  dtoh- 

Viaria    toxoids    adsortMd    (tor 

adult    use),    tetanus    immune 

gtobutin       (human).       tetanua 

toxoid.     Manua     toxoid    ad- 

aorbed, typhoid  vaocliM. 

Only  biological  products  that  were 
licensed  prior  to  July  1. 1972,  are 
reviewed  in  this  report. 

The  Advisory  Panel  appointed  to 
review  data  and  information  concerning 
safety,  effectiveness,  and  labeling  of 
bacterial  vaccines  and  toxoids  has 
completed  its  review  as  follows: 

Basis  of  Evaluation 

1.  General  background  and  history. 
The  diseases  of  man  caused  by  bacteria 
and  by  some  of  their  specific 
extracellular  toxins  from  which  useful 
vaccines  have  been  produced  represent 
extraordinarily  diverse  pathologic 
processes.  The  diseases  range  from 
tetanus  to  tuberculosis;  the  former  is  an 
accute  illness  caused  by  a  single  well- 
defined  toxin  and  the  letter  is  a  chronic 
disease  due  to  intricate  bacterial-host 
cell  interactions  resulting  in  a  wide 
variety  of  lesions.  Moreover,  the  degree 
of  protection  offered  by  current 
immunization  practices  against  these 
diseases  range  from  virtually  complete 
efficacy,  as  in  the  case  of  tetanus,  to  a 
very  limited  and  temporary  benefit,  as 
in  the  case  of  choloera.  A  brief  account 
of  the  history  of  immunization  against 
these  diseases  may  help  both  the  lay 
and  professional  public  to  appreciate 
the  background  of  our  current 
achievements  and  dilemmas  against 
which  this  Panel  has  been  obliged  to 
exercise  its  judgment  in  assesing  the 
safety  and  efficacy  of  the  products 
under  its  purview. 

It  is  important  for  the  public  and  its 
agencies  to  appreciate  the  tentative  and 
envolving  nature  of  the  science  of 
immuization,  particulary  to  combat  the 
notion  that  decisions  made  in  the  public 
interest  at  one  point  in  time  are 
necessarily  valid  and  binding  at 
another.  The  foundations  of  the  modem 
science  of  bacteriology  are  more  than  a 
century  old  and  were  laid  by  Louis 
Pasteur  and  Robert  Koch,  who  died 
within  the  memory  of  some  persons  still 
alive.  Pasteur  not  only  established  the 
germ  theory  of  disease,  but,  just  100 
years  ago  (in  1877)  discovered  and 
applied  the  principles  of  active 


immunization  by  using  living,  attenuated 
cultures — "live  vaccines,"  He  argued 
that  if  Jenner  could  use  cowpox  (what 
Pasteur  thought  to  be  attenuated 
smallpox)  as  a  vaccine,  the  same  might 
be  done  with  attenuated  anthrax.  This 
he  succeeded  in  doing  in  preparing 
attenuated  chicken  cholera  and  anthrax 
vaccines  for  animals.  Subsequently, 
"killed'  bacterial  vaccines  were  made  by 
the  end  of  the  19th  centiuy  when  A.  E. 
Wright  in  England,  apong  others,  began 
immunizing  against  typhoid  fever  with 
heat-killed  whole  bacterial  cells. 
Epidemics  of  cholera  and  plague, 
rampant  in  various  parts  of  the  world  at 
the  time,  were  quickly  attacked  with 
-  other  vaccines  many  of  which  were 
similarly  made  from  killed  whole 
bacteria.  In  all  three  diseases,  the 
vaccines  seemed  to  afford  some  useful 
protection  before  advances  could  be 
made  in  worldwide  sanitation  and  well 
before  the  instruction  of  antibiotics. 

At  the  close  of  the  19th  century,  Koch 
was  attempting  to  prevent  and  even  to 
treat  tuberculosis  with  tuberculin,  the 
culture  filtrate  of  tuburcule  with  bacilli. 
His  failure  to  do  so,  plus  the  serious 
toxic  and  untoward  effects  that  this 
treatment  had  on  the  disease,  created 
reservations  in  the  minds  of  both 
professionals  and  the  public  concerning 
the  risks  as  well  as  the  benefits  of 
immunization  attempts.  Nonetheless, 
despite  this  setback,  the  first  living 
bacterial  vaccine  to  be  used  on  a  large 
scale  in  man  came  as  a  sequel  to  Koch's 
work  when  Calmette  and  Guerin 
introduced  BCG  vaccine  into  human 
immunization  procedures  in  1921. 

To  appreciate  the  speed  of  the 
development  of  the  science  of 
immunology,  it  is  necessary  to 
acknowledge  not  only  the  dramatic 
empirical  discoveries  of  successful 
vaccines,  but  also  the  discovery  of  the 
immunologic  processes  upon  which 
further  progress  in  immunization  was 
based.  Two  major  forms  of  host 
defenses  are  referred  to  repeatedly  in 
this  report.  They  also  have  their  origins 
in  the  medically  tumultuous  era  of  the 
late  19th  century,  Eli  Metchnikoff.  the 
Russion  biologist  who  studied  under 
Pasteur  and  eventually  become  a 
director  of  the  Pasteur  Institute, 
developed  the  concept  of 
"phagocytosis."  He  gave  the  name  of 
"phagocytes"  (eating  cells)  to  body  cells 
in  blood,  blooii  vessels,  lymph  nodes, 
bone  marrow,  liver,  and  spleen  which 
digest  and  destroy  invading 
microorganisms  as  well  as  other  foreign 
microparticles.  This  system  of  cellular 
immunity,  responsible  for  the  clearing  of 
foreign  agents  from  within  the  host,  he 
considered  to  be  the  backbone  of  host 
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defense  against  infection.  The  "humoral 
theory"  was  introduced  at  the  same  time 
by  G.  H.  F.  Nutthall  of  Cambridge  who 
studied  the  killing  action  of  blood  on 
bacteria  (bactericidal  effects).  He 
showed  these  effects  were  due  to 
chemical  products  of  cells  in  blood 
serum  and  body  fluids — substances 
called  "antibodies"  which  could  destroy 
or  inactive  some  bacteria  without  help 
from  phagocytes.  By  1894.  Richard  ■^■ 
Pfeiffer.  one  of  Koch's  pupils, 
demonstrated  that  such  antibodies 
caused  the  disintegration  of  cholera 
vibrios.  These  he  called 
"bacteriolysins." 

The  synthesis  of  humoral  and  cellular 
mechanisms  of  immunity  was  proposed 
by  the  Wright  in  1903  when  he 
demonstrated  the  prophagocytic  effect 
of  specific  antibodies.  Wright  named 
antibodies  "opsonins"  or 
"bacteriotropins"  which  enhance  the 
ability  of  phagocytic  cells  to  recognize, 
ingest,  and  kill  microorganisms. 
Although  Wright's  concepts  of  the 
interaction  of  antibodies  and  and  cells 
applied  well  to  antibacterial  immunity 
against  invasive  bacterial  diseases  such 
as  typhoid,  pneumonia,  streptococcal 
infections,  and  meningitis,  it  did  not 
pertain  as  much  to  diseases  produced  by 
the  action  of  toxins  liberated  by 
bacteria. 

In  diseases  like  diphtheria,  tetanus, 
and  botulism,  neutralization  of  the 
soluble  bacterial  toxins  (exotoxins) 
'    liberated  during  infection  is  of  the 
utmost  importance  in  the  prevention  of 
the  diseases  caused  by  these  organisms. 
Thus,  antibodies  that  neutralize  such 
toxins  are  the  basis  of  "antitoxic 
immunity,"  which  constitutes  an  area  of 
immunologic  knowledge  that  is  on  a 
much  firmer  basis  than  the 
understanding  of  many  forms  of 
antibacterial  immunity. 

Again,  in  the  last  two  decades  of  the 
19th  century,  the  principles  of  antitoxic 
immunity  were  established  when 
Pasteur's  associate,  Pierre  Roux,  showed 
the  dephtheria  bacillus  produced  a 
^  powerful  soluble  toxin  in  the  culture 
filtrate  of  the  organism.  Behring  and 
Kitasato,  disciples  of  Koch,  by  1890  had 
prepared  an  antibody  to  the  diphtheria 
toxin  which  they  termed  "antitoxin"  and 
with  such  immune  sera  began  the  era  of 
"passive  immunization."  Thus,  antitoxin 
(serum  prepared  in  horses  against  such 
toxins)  could  be  used  to  prevent  and 
treat  certain  diseases.  The  denaturation 
of  the  toxins  with  the  addition  of 
formalin  rendered  them  harmless  when 
injected  into  man  and  animals,  but  they 
still  retained  their  ability  to  produce 
antitoxin  antibodies.  "Active" 
immunization  against  diphtheria  and 


tetanus  with  these  toxoids  subsequently 
became  routine  in  most  countries  of  the 
world. 

"Passive"  immunization  consists  of 
the  injection  of  antibodies  made  by 
another  host,  human  or  animal,  into  the 
person  to  be  protected.  Antibodies 
remain  in  that  person  for  only  a  short 
time,  however,  until  they  are  broken 
down,  and  thus  provide  only  temporary 
benefit.  Active  immunization,  on  the 
other  hand,  consists  of  inducing  the 
person  to  be  protected  to  produce  their 
own  antibodies  by  giving  small  doses  of 
the  microorganism  or  toxin  in  a  form 
that  will  not  cause  serious  illness  in  the 
person.  Once  active  immunity  is 
induced,  it  tends  to  persist  for  long 
periods  of  time. 

The  important  differences  between 
passive  and  active  immunization  were 
clearly  established  in  the  1890's  by  Jules 
Bordet  and  by  Paul  Ehrlich  whose 
brilliant  career  not  only  included  the 
standardization  of  toxins  and  antitoxins 
and  the  foundations  of  modem 
immunochemistry.  but  also  led  to  the 
recognition  of  the  presence  in  the  blood 
and  body  tissues  of  "complement."  the 
system  of  enzymes  that  are  activated  by 
antigen-antibody  complexes  and  that 
result  in  the  cellular  and  vascular  events 
of  inflammation  leading  to  the 
destruction  of  bacteria  and  viruses  and 
to  the  stimulation  of  the  host  cells  which 
phagocytize  and  destroy  organisms. 

From  Ehrlich's  systematic, 
quantitative  approach  to  the 
neutralization  of  toxins  emerged  the 
triumph  over  diphtheria  and 
subsequently,  even  more  brilliantly, 
over  tetanus.  By  the  First  World  War. 
the  lives  of  many  wounded  men  were 
saved  by  passive  tetanus  immunization 
and  the  control  of  tetanus  during  the 
Second  World  War  with  the  toxiod 
could  be  regarded  as  a  modem  miracle 
of  immunization. 

Soon  after  the  beginnings  of 
immunology  came  the  development  of 
government  supervising  authorities  in 
many  countries  to  regulate  standards  of 
purity  and  potency  to  which 
preparations  had  to  conform  before  they 
were  released  for  public  usage.  The 
importance  of  international  standards  of 
vaccines  was  recognized  by  the  Health 
Commission  of  the  League  of  Nations 
which  in  1929  appointed  a  permanent 
Commission  on  Biological 
Standardization.  As  a  result,  potency  of 
vaccines  were  expressed  in  a  more 
uniform  notation  which  was  accepted 
and  understood  throughout  the  world. 

In  the  United  States  and  Great  Britain, 
the  control  of  biological  substances  for 
sale  became  essentially  the 
responsibility  of  the  producing 


laboratory,  but  manufacturers  worked 
under  licenses  issued  by  government 
agencies  such  as  the  current  Bureau  of 
Biologies,  Food  and  Drug 
Admhiistration,  and  Great  Britain's 
Ministry  of  Health,  respectively,  and 
under  standards  of  safety  and  potency 
defined  by  the  regulations  developed  by 
these  agencies.  (Note:  Because  of  a 
reorganization  of  FDA  accomplished 
after  the  Panel  submitted  its  report  the 
Bureau  of  Biologies  is  now  the  Office  of 
Biologies  Research  and  Review,  Center 
for  Drugs  and  Biologies  (see  49  FR  10166; 
March  19, 1984).) 

It  has  become  generally  understood 
that  a  successful  and  acceptable  vaccine 
must  be:  (1)  Safe  and  (2)  elective. 
Safety  means  that  the  preparation  used 
must  not  cause  the  disease  against 
which  it  is  directed  and  that  the 
occurrence  of  reactions,  both  local  and 
general,  must  be  within  acceptable 
limits.  Efficacy  implies  a  useful  degree 
of  cUnical  protection:  In  some  infections, 
the  best  guide  to  immunity  is  the  amoimt 
of  circulating  antibody  in  the  blood 
against  the  causative  agent.  It  is  the 
clinical  trial,  however,  which  must 
provide  the  Hnal  critical  assessment  of 
the  efficacy  and  safety  of  the  new    ' 
vaccine.  The  basic  requirements  of  filed 
trials  meeting  modem  critical  criteria 
were  well  described  by  1957  by  W.C. 
Cockbum.  and  are  elaborated  upon  in 
the  Panel's  generic  statement  on  the 
requirements  for  a  well-controlled  field 
trial. 

The  World  Health  Organization, 
which  was  estabUshed  in  1948, 
encouraged  intemational  cooperation  in 
solving  health  problems  and  has  been 
helpful  in  continuing  with  the  work  on 
establishing  and  promoting  intemational 
standards  for  biological  products  which 
had  begun  with  the  work  of  the  League 
of  Nations. 

The  growing  sophistication  of  the 
standardization  of  vaccines  ultimately 
resulted  in  changes  in  Federal  law  and 
regulations  whereby  this  Panel  was 
established  to  help  to  determine 
whether  currently  licensed  vaccines 
produced  according  to  specified 
standards  of  potency  are  both  safe  and 
effective  for  human  usage.  Although  the 
aims  of  the  act  are  praiseworthy  and  the 
action  timely,  the  judgment  concerning 
safety  and  efficacy  of  bacterial  vaccines 
and  toxoids  presents  some  complex  and 
knotty  overall  problems. 

2.  Overall  problems — a. 
Determination  of  safety — (1)  Risk/ 
benefit  assessmenL  The  concept  of  risks 
and  benefits  is  a  fundamental  one  in  a 
consideration  of  vaccines,  or  any  other 
therapeutic  or  preventive  modality. 
Risks  are  considered  to  include  the  risk 
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of  an  adverse  rea  ction  to  the  vaccine; 
benefits,  howevei ,  include  not  only  the 
likelihood  that  a  f  accine  will  protect 
against  a  disease  that  is,  its  efficacy, 
but  also  that  it  w  II  ameliorate  the 
severity  of  the  dis  ease  to  be  prevented. 
Greater  risks  of  a  iverse  effects  might  be 
tolerated  for  a  vaccine  that  provided 
protection  agains  a  lethal  disease  than 
for  a  vaccine  agai  ist  a  disease  that  is 
basically  benign,  "urthermore,  "benefit" 
may  extend  not  oi  ily  to  the  recipient  of 
the  vaccine,  but  ii  i  some  cases  to  society 
at  large. 

The  risks  versui  the  benefits  of  the 
vaccines  covered  n  this  report  are,  like 
other  features  of  t  lese  vaccines,  very 
diverse.  Standards  of  safety  must  again 
be  individualized  for  each  kind  of 
vaccine.  For  exannle,  tetanus  toxoid  is 
among  the  safest  ^f  all  vaccines  and  its 
benefits  are  enom^ous.  Attempts  to 
reduce  its  reactivi^  further  must  not, 
therefore,  jeopardize  its  efficacy. 
Although  ihe  benefits  of  pertussis 
vaccine  in  infants  have  occasionally 
been  questioned,  the  preponderance  of 
expert  judgment  i^  defim'tely  favorable. 
But  this  vaccine  isj  highly  reactive  and 
very  justi^able  atempts  to  reduce  its 
reactivity  by  purification  are  virtually 
thwarted  by  the  dependence  of  the 
assessment  of  efH^acy  upon  a  mouse 
protection  model  %lrhich  must  be  linked 
to  clinical  trials  to  confinn  its  validity. 
Despite  the  vaccinje's  hazards,  therefore, 
attempts  to  modif^t  it  to  improve  its 
tolerance  are  diffi(  ult  with  present 
knowledge. 

Risk/benefit  ass  essments  vary  not 
only  between  one  jeneric  group  of 
vaccines  and  anoti  ler,  but  within  a 
generic  category,  e  ach  product  must  be 
assessed  individui  Ily  for  its  special 
features  that  vary  irom  the  norm.  In 
addition,  some  pro  ducts  were  modified 
without  updated  e^  idence  of  their 
clinical  efficacy.  Ir  some  very  uniform 
vaccines,  such  as  t  etanus  toxoid,  a 
relatively  minor  ch  ange  in  production  to 
achieve  greater  puffication  or  a 
decreased  concentration  of  toxoid  to 
reduce  reaction  ra  es  was  examined  by 
the  Panel  very  crit  cally  because  of  the 
need  to  ensure  tha  the  vaccine 
performed  at  its  ex  pected  high  level  of 
protection. 

The  concept  of  r  sk/beneflt  also 
includes  the  public  s  as  well  as  the 
individual's  protec  ion.  A  vaccine  that 
produces  consider)  ible  discomfort  and 
sometimes  even  sekrere  general 
reactions  is  more  acceptable  if  the 
protection  it  afford  s  the  individual  also 
results  in  protectioi  of  the  community 
by  reducing  conta{  ion.  Such  is  the  case 
in  vaccination  aga  nst  pertussis,  a 
contagious  dis'?ase  particularly 
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dangerous  to  very  young  infants  but 
dramatically  controlled  by  a  rather 
reactogenic  vaccine.  In  contrast,  cholera 
vaccine  exerts  little  or  no  effect  on  the 
prevalence  or  spread  of  the  disease  and 
acceptance  of  its  reactions  is  limited. 

(2)  Adjuvants.  In  the  course  of  its 
deliberations,  the  Panel  was  informed 
by  the  Biveau  of  Biologies  of  the  results 
of  studies  of  the  effect  of  injection  of 
aluminum  adjuvants  into  special  strains 
of  white  mice  which  have  a  very  high 
natural  incidence  of  fibrosarcoma  of  the 
skin.  Such  mice  have  been  used  in  some 
screening  studies  for  the  oncogenicity  of 
certain  drugs.  The  experiments  showed 
some  enhancement  in  the  rate  of 
formation  of  Hbrosarcomas  in  the  mice 
that  received  aluminum  adjuvants.  The 
Panel  asked  for  expert  interpretation  of 
the  design  and  results  of  the  mouse 
studies  by  scientists  from  the  National 
Cancer  Institute  and  Roswell  Park 
Memorial  Institute.  These  consultants 
concurred  with  the  Panel  in  their 
opinion  that  the  mouse  Hndings  were 
indeed  reliable  for  the  design  of  the 
experiments  but  that  the  signiffcance  of 
the  findings  for  man  could  not  be 
assessed  from  this  model  alone  and  that 
studies  in  other  mammalian  species 
should  be  made. 

The  Panel  therefore  surveyed  data  in 
man  on  Hbrosarcomas  in  different 
populations  from  various  cancer 
registries.  These  show  that  fibrosarcoma 
is  a  rare  tumor,  the  incidence  increasing 
sharply  in  old  age.  Cohorts  were 
analyzed  who  were  probably  exposed  to 
aluminum  adjuvants,  such  as  males  bom 
around  1920  who  probably  received 
immunizations  during  World  War  U, 
whereas  the  women  generally  did  not 
No  increased  rate  of  sarcoma  in  males 
in  that  cohort  was  detected.  Because 
most  Canadian  vaccines  do  not  contain 
aluminum  adjuvants,  mortality  rates  in 
Canada  were  compared  with  those  in 
the  United  States  for  fibrosarcomas. 
Rates  of  connective  tissue  tumors  were 
slightly  higher  among  United  States  than 
Canadian  males,  but  the  rates  for 
females  were  similar.  The  data  did  not 
disclose  any  major  differences  that 
would  cause  concern  over  the  use  of 
aluminum  adjuvants  whose  benefits  are 
considered  to  be  of  major  value  in  the 
primary  immunization  of  children  with 
DTP  vaccines.  The  Panel  encouraged 
further  studies  on  adjuvants,  especially 
retrospective  studies  in  humans,  but  did 
not  consider  that  their  recommendations 
for  the  safety  and  efficacy  of  DTP 
vaccines  containing  aluminum 
adjuvants  should  be  modified  at  this 
time. 

(3)  Liability  and  legal  problems. 
Almost  any  clinical  investigation  to 


improve  well  established  and  highly 
beneficial  vaccines,  or  to  assess  more 
accurately  their  current  reaction  rates,  is 
frustrated  by  the  threat  of  malpractice 
suits  and  claims  for  damages  against 
manufacturers.  Physicians  who 
administer  vaccines  as  well  as  those 
who  produce  them  feel  threatened  when 
reporting  adverse  reactions,  even  when 
the  vaccine  has  been  prepared  and  used 
in  accordance  with  government 
regulations  and  recommendations. 
Moreover,  some  reactions  are  intrinsic 
to  the  process  of  human  immunization 
and  range  from  psychic  trauma  to  fatal 
idiosyncratic  reactions  that  are 
extremely  rare  and  are  an  unavoidable 
hazard  of  introducing  foreign  substances 
into  humans. 

The  United  States  has  been  backward 
in  its  failure  to  deal  with  the  risks  and 
responsibilities  of  immunization.  Several 
European  countries  and  Japan  have 
established  a  public  compensation 
system  under  which  their  governments 
have  accepted  responsibility  for  the 
recognized  hazards  of  immunization. 
Some  of  these  laws  provide  for 
compensation  from  public  funds  to 
patients  suffering  damage  from 
vaccinations  that  are  recommended  by 
competent  authorities.  Damages  have 
been  paid  as  pensions. 

The  differences  between  the  primary 
responsibility  of  the  manufacturer  and 
the  ultimate  responsibility  of  the  State 
should  be  distinguished.  The  former         ^ 
should  comply  with  the  regulations  of      ^ 
production  and  marketing  procedures.  If 
these  obligations  are  fulfilled  and  the 
vaccine  is  administered  correctly, 
responsibility  for  immunization 
accidents  should  rest  with  the  official 
agencies  recommending  them.  Unlike 
many  other  countries,  the  United  States 
has  not  dealt  adequately  with  this  issue 
of  immunization,  and  attempts  to 
improve  vaccines  further  will  be 
hampered.  Furthermore,  collection  of 
data  to  establish  the  efficacy  of  some  of 
the  current  licensed  products  may  also 
be  hampered  by  this  deficiency  of  public 
policy  in  the  United  States. 

b.  Determination  of  efficacy— {\)  The 
diverse  immunologic  actions  of  the 
vaccines.  The  various  vaccines  that 
have  been  lumped  together  for  this 
Panel's  review  are  so  diverse  that 
standards  of  efficacy  that  apply  to  one 
may  not  apply  to  another  at  all.  Progress 
in  immunology  is  far  greater  in  areas 
relevant  to  the  effects  of  some  vaccines 
compared  to  others.  For  diseases  in 
which  immunity  depends  upon  specific 
antibodies  which  either  neutralize  toxin 
or  which  opsonize  bacteria  and  lead  to 
their  prompt  destruction  within 
phagocytes,  induction  of  such  antibodies 
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correlates  well  with  protection,  and  the 
measurement  of  such  antibodies  may 
reflect  efficacy  quite  faithfully. 

In  many  other  kinds  of  antibacterial 
immunity,  however,  survival  of 
organisms  within  cells  after  ingestion  is 
a  particular  feature  of  the  host-parasite 
contest.  In  these  infections  the  role  of 
cellular  immunity  is  criticai  Diseases 
such  as  tuberculosis  and  typhoid  fever 
are  illustrative  of  infections  that  may  be 
considered  intracellular  as  well  as 
extracellular.  Our  knowledge  of 
immunity  in  such  diseases  still  awaits 
greater  understanding  of  the  cell- 
mediated  defense  process.  The  effects  of 
vapcination  therefore  remain  empirical 
in  these  diseases  and  can  be  established 
at  present  by  Held  trials  alone.  In 
pertussis,  for  example,  the  relative  roles 
of  humoral  and  cellular  immunity  are 
not  at  all  clear,  and  the  antibodies  that 
can  be  measured  may  or  may  not  be 
protective. 

Finally,  protection  against  a  disease 
such  as  cholera  has  been  proven  in 
recent  studies  to  depend  primarily  upon 
the  prevention  of  the  attachment  of  the 
cholera  vibrios  to  the  surface  of 
intestinal  epithelial  cells.  The  solution  of 
this  problem  appears  more  feasible  than 
the  more  complex  antibacterial 
immunity  of  diseases  like  typhoid  fever. 

(2)  Establishing  standards  of  efficacy. 
It  should  be  apparent  that  a  standard  of 
efficacy  must  be  applied  separately  to 
each  vaccine  according  to  current 
expectations  of  its  performance.  For 
example,  for  the  prevention  of  tetanus 
an  almost  perfect  performance  can  be 
expected.  Moreover,  its  efficacy  can  be 
quite  accurately  assessed  by  serum 
antitoxin  levels.  For  diphtheria,  the 
standard  of  efficacy  is  also  high,  but 
there  is  less  certainty  as  to  what  level  of 
antitoxic  immunity  constitutes  adequate 
protection  because  strains  of  diphtheria 
may  vary  greatly  in  the  amount  of  toxin 
they  can  produce,  and  absolute 
immunity  based  on  a  given  level  of. . 
antibody  is  less  predictable. 

A  major  dilemma  repeatedly  faced  by 
the  Panel  was  the  decision  whether  to 
place  a  given  product  in  Category  I  or 
Category  IRA.  The  law  requires  that 
each  product  be  proven  to  be  both  safe 
and  effective  in  man;  for  many  products, 
licensed  prior  to  the  current,  more 
stringent  legislation,  specific  data 
related  to  efficacy  are  not  available. 
Even  in  the  absence  of  such  data, 
however,  the  Panel  has  little  doubt  that 
the  efficacy  of  tetanus  and  diphtheria 
toxoids  are  satisfactory  because  it  is 
reasonable  to  infer  that  if  they  were  not 
satisfactory,  the  remarkable  reductions 
in  tetanus  and  diphtheria  associated 
with  widespread  use  of  these  vaccines 
surely  would  not  have  occiured. 


Moreover,  the  techniques  of  production 
suggest  that  they  should  be  efficacious. 

But  the  charge  to  the  Panel  was  to 
examine  each  licensed  product  from  the 
standpoint  of  the  scientific  evidence  that 
each  is  both  safe  and  effective  in 
humans.  The  various  toxoids  placed  in 
Category  lEA  by  the  Panel  are  believed 
to  be  Entirely  acceptable  in  terms  of 
safety.  The  Panel  believes  that  many  are 
effective,  but  in  the  absence  of  recently 
obtained  proof  in  humans  for  certain 
specific  products,  the  Panel's  charge  to 
affirm  the  effectiveness  of  individual 
products  could  not  allow  a  Category  I 
assignment. 

The  feasibility  of  obtaining  efficacy 
data  is  technically  simple  in  the  case  of 
the  toxoid  vaccines  (tetanus  and 
diphtheria)  because  serum  neutralizing 
anitbodies  are  readily  measureable  and 
these  reflect  efficacy  accurately.  Blood 
samples  from  relatively  small  numbers 
of  healthy  volunteers  (see  prototype 
model  for  study  with  20  to  40 
individuals)  who  receive  immunization 
can  therefore  establish  efficacy. 
Obtaining  blood  samples  from  healthy 
volimteers  receiving  licensed  vaccines, 
particularly  children  and  infants,  is  a 
problem  currently  complicated  by  recent 
regulations  on  informed  consent 
However,  the  difficulties  which  may  be 
perceived  in  obtaining  such  data  do  not 
outweigh  the  importance  to  the  public  of 
assuring  the  efficacy  of  these  universally 
administered  vaccines  in  achieving 
primary  immunization.  For  these 
reasons,  the  Panel  recommends  that 
products  for  which  the  human  data 
requested  are  not  available  be  assigned 
to  Category  lUA. 

In  the  case  of  pertussis,  the  situation 
is  peculiar.  Though  the  vaccine  is  a  very 
effective  one,  it  is  quite  crude,  consisting 
either  of  killed  whole  cells  or  of  a 
soluble  product  of  the  organism.  The 
nature  of  immimity  is  unknown.  The 
disease  has  almost  disappeared  in  the 
United  States,  making  fleld  trials,  at 
least  in  this  country,  impossible,  llie 
standard  of  efficacy  is  tied  to  a  highly 
artiHcial  mouse  model  of  protection — 
one  that  bears  essentially  little 
similarity  to  the  natural  disease  in  man. 
Yet  the  last  successful  field  trials 
conducted  decades  ago  are  tied  to 
current  products  whose  toxicity 
represents  the  major  concern  about  the 
vaccine.  Any  move  to  make  the  vaccine 
safer  by  modifying  it  is  fraught  with  the 
danger  of  altered  efficacy  which  caimot 
be  adequately  assessed  without  an 
extensive  field  trial. 

The  plague  and  cholera  vaccines 
place  the  Panel  in  the  apparently 
inconsistent  position  of  ciassifying  them 
as  effective  without  the  extensive 
efficacy  data  that  are  available  for  other 


vaccines.  These  vaccines  are  of 
decidedly  limited  value.  At  the  same 
time,  the  Panel  demands  of  tetanus 
updated  on  antibody  levels  when 
relatively  small  changes  in  the  vaccines 
have  been  introduced  recently  into  the 
manufacturing  process.The  expectations 
of  efficacy  from  the  current  plague  and 
cholera  vaccines  are  obviously  quite 
different  from  those  expected  from 
tetanus. 

Finally,  standards  for  judging  efficacy 
of  currently  available  BCG  vaccines  are 
far  from  satisfactory.  No  reliable  animal 
model  or  immunologic  test  has  yet  been 
discovered  that  accurately  reflects 
human  immimity;  nobody  can  prove  that 
the  hve  vaccine  strains  have  remained 
unchanged  by  repeated  passage  in  the 
laboratories  where  they  are  maintained: 
and  only  new  field  trials  that  are  in 
progress  but  are  several  years  from 
completion  can  determine  efficacy.  Even 
then  such  efficacy  would  have  to  be 
related  only  to  the  strains  used  in  the 
trial.  Nonetheless,  decisions  have  to  be 
made  based  on  past  performances  and 
to  some  degree  upon  the  assumption 
that  the  strains  of  current  vaccines  are 
retaining  their  immunizing  power. 
Lacking  other  alternatives,  the  decision 
for  efficacy  was  made  by  the  Panel  with 
full  knowledge  of  the  assumptions  that 
were  made. 

(3)  Extrapolation  of  data  from  the  use 
of  combined  vaccines.  Practical 
considerations  in  the  evaluation  of 
efficacy  for  some  products  when  data 
were  unavailable  made  it  desirable  and 
sometimes  necessary  to  extrapolate 
from  data  on  the  use  of  combined 
vaccines.  This  approach  appears  to  be 
logical  and  valid,  particularly  for 
diphtheria,  tetanus,  and  pertussis 
vaccines,  because  of  the  wide  use  of  the 
combined  diphtheria,  tetanus,  and 
pertussis  vaccines  and  the  endorsement 
of  this  immunization  practice  by  all 
leading  biomedical  experts  in  this 
country.  Accordingly,  the  Panel  made 
use  of  the  following  extrapolation 
models  whenever  it  seemed  appropriate 
because  of  the  availability  of  the  data: 

1.  Diphtheria  tetanus  and  pertussis 
(DTP)  could  provide  efficacy  data  for 
pertussis  (P)  (but  not  for  diphtheria  (D) 
and  tetanus  (T)  due  to  adjuvant  effect  of 
pertussis). 

2.  Tetanus  and  diphtheria  (Td)  could 
provide  efficacy  data  for  T  and  also 
possibly  for  diphtheria  and  tetanus  (DT) 
and  D  if  the  small  2  Lf  dose  of  DT  in  Td 
proved  adequate.  Caution  would  be 
necessary  in  extrapolating  Td  data  in 
adults  to  children  6  years  of  age  or 
younger. 

3.  DT  could  provide  efficacy  data  for 
D.  T.  and  for  the  T  component  of  Td. 
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(4)  Patient  particip  ition,  informed 
consent,  and  clinical^ials.  When 
sufficient  data  were  ilot  available  from 
which  to  detennine  e  ficacy,  the  Panel 
had  to  consider  the  f^asibilty  and  cost 
benefit  of  the  required  further  clinical 
investigation.  Such  factors  stimulating 
the  Panel's  desire  for  more  data  were: 
(i)  Changes  in  the  nu  nufacturing 
process,  the  concentration  of  antigen, 
the  purification  of  th^  product,  or  the 
additions  of  preservatives  or  adjuvants; 
(ii]  the  dependence  oi  some 
manufacturers  upon  ( linical  data 
establishing  the  effectiveness  of  the 
same  vaccine  made  bjy  others;  (iii] 
possible  changes  in  tie  state  of 
immunity  of  the  popu  ation  and  secular 
changes  in  the  epiden  dology  of  the 
disease;  (iv]  the  need  for  better  products 
or  immunization  schepuies  to  increase 
efficacy  or  decrease  reactivity. 

On  the  other  hand,  the  Panel  was 
mindful  of  the  growvnB  difficulties  of 
obtaining  participantrand  informed 
consent  for  clinical  trials — even  those  as 
simple  as  obtaining  ajfew  samples  of 
blood  per  patient  by  Venipuncture.  For 
primary  immunization  trials,  the  need  to 
obtain  consenting  sul  jects  who  have  no 
prior  immunity  impos  :s  a  further 
stringent  limitation.  If  clinical  trials 
were  to  require  more  than  an 
assessment  of  humon  il  responses,  the 
inability  to  evaluate  i  rotection  against  a 
challenge  of  natural  c  isease  in  this 
country  (such  as  in  the  case  of 
tuberculosis  or  pertussis)  made 
insistence  upon  such  lata  unreasonable. 
The  dilemmas  of  inac  equate  clinical 
data  to  judge  efficacy  versus  limited 
access  to  such  data  \t  d  to  productive 
discussions  and  worl^hops  with 
manufacturers  and  th0  Bureau  of 
Biologies  to  establish  efficient  and 
relatively  standard  pi  otocols  which 
would  supply  the  reqi  lired  data  from 
minimal  numbers  of  participants  and  at 
minimal  costs.  The  Pj  nel's  general 
recommendations  coi  tain  suggestions 
arising  from  these  coi  iferences. 

(5)  Animal  models.  Animal  models  of 
the  human  diseases  in  which  vaccines 
may  be  accurately  and  reliably  assayed 
for  safety  and  efficac  i  would  solve 
many  problems  of  clii  lical  investigation 
and  human  trials.  Th^  Panel  found  this 
need  particularly  cogent  in  the  case  of 
pertussis  and  tubercu  osis  in  which 
animal  models  were  inadequate  and 
field  trials  not  feasibi  e.  In  these 


UMI 


instances  recommendations  that 
vaccines  be  classiHed  in  Category  IIIA 
to  obtain  further  proof  of  safety  and 
efficacy  will  be  greatly  handicapped 
unless  animal  models  are  developed 
which  correspond  closely  to  the  human 
disease  counterpart. 

(6)  Administrative  problems.  Several 
administrative  problems  had  to  be 
solved  by  the  Panel  to  carry  out  its 
charge  and  mission.  Some  licenses  had 
been  held  on  products  which  the 
manufacturers  had  not  marketed  for 
many  years.  Some  of  these  products 
were  intended  to  be  used  only  when  the 
vaccine  was  combined  with  others  (for 
example,  monovalent  diphtheria 
toxoids).  Some  antiserums  (equine 
diphtheria  antiserum)  and  some  toxins 
(diphtheria  toxin  for  Schick  testing) 
were  considered  useful  for  limited 
purposes  only.  They  might  be  in  limited 
supply,  therefore,  unless  publicly 
subsidized.  Ehiring  the  course  of  the 
Panel's  review,  licensed  products  were 
updated  because  of  modifications,  and 
license  applications  were  amended  to 
replace  outdated  products  (for  example, 
plague  vaccine). 

(7)  Related  issues.  Careful  attention 
was  given  to  the  opinions  and  policies  of 
other  governmental  agencies  and 
professional  societies  concerning  the 
safety,  efficacy,  and  recommended 
usage  of  the  vaccines  reviewed.  The 
Panel  was  mindful  that  its  decisions 
were  concerned  primarily  with 
assessing  evidence  of  safety  and 
efficacy  of  the  vaccines  rather  than 
determining  either  public  health  or 
clinical  practice  policy  governing  their 
usage.  It  was  gratifying,  however,  that 
very  few  significant  differences  of 
opinion  were  encountered  among 
recognized  authorities.  The  most 
divergent  opinions  related  to  the  issue  of 
the  efficacy  of  the  BCG  vaccines  and 
reflected  the  need  to  establish  whether 
or  not  prolonged  storage  and  passage  of 
the  seed  strains  in  laboratories  had  led 
to  changes  in  their  efficacy.  Limited 
enthusiasm  for  the  use  of  BCG  by  public 
health  authorities  in  the  United  States 
as  a  means  for  the  control  of 
tuberculosis  had  to  be  weighed  against: 
(i)  Evidence  of  efficacy;  (ii)  alternative 
strategies  for  control;  and  (iii)  the  right 
of  manufacturers  to  produce  and 
physicians  to  use  a  vaccine,  if  effective, 
in  some  parts  of  the  world  and  in  some 
populations  of  the  United  States  with 
unusual  risks  of  expostire  to 
tuberculosis.  Althogh  some  would  have 
preferred  a  "Category  III"  classification 
for  BCG,  requiring  updated  clinical  data 
of  efficacy,  the  feasibility  of  obtaining 
such  data  in  the  ensuing  several  years 
appeared  remote  and  unnecessary^ 


this  time  when  weighed  against  the 
favorable  evidence  for  BCG.  The  Panel 
was  faced  with  having  to  make  an 
"effective"  versus  "ineffective" 
judgment  on  the  basis  of  the  evidence  at 
hand  and  the  evidence,  although 
incomplete,  clearly  called  for  a  judgment 
of  effectiveness. 

3.  General  recommendations — a. 
Support  for  widespread  immunization 
programs.  Universal  active 
immunization  for  the  prevention  of 
tetanus,  diphtheria,  and  periussis  should 
be  accomplished  to  take  full  advantage 
of  the  great  effectiveness  of  these 
vaccines  and  to  obviate  the  inherent 
risks,  cost,  and  effort  of  passive 
immunization  which  is  incompletely 
effective  in  the  first  two  diseases  and 
not  effective  in  the  third. 

b.  Liability  legislation  for 
immunization.  Assessment  of  the  safety 
of  vaccines  requires  improved 
procedures  for  reporting  adverse 
reactions.  This  in  turn  requires  the 
development  of  a  more  enlightened 
public  policy  which  includes  acceptance 
by  the  U.S.  Government  of  responsibility 
for  the  recognized  and  unavoidable 
hazards  of  immunization. 

Legislation  is  urged  that  will  provide 
compensation  from  public  funds  to 
individuals  suffering  damage  from 
vaccinations  that  are  recommended  by 
competent  authorities,  carried  out  with 
vaccines  that  passed  ofBcial  safety  and 
efficacy  review,  and  that  were 
administered  by  recommended 
techniques.  Such  legislation  will  not 
only  greatly  improve  assessment  of 
safety  but  will  also  enhance  collection 
of  the  data  necessary  to  establish 
efficacy  by  reducing  the  professional 
liability  issues  in  clinical  investigation 
of  vaccines. 

c.  Improved  efficacy  of  clinical 
investigation.  Tlie  Bureau  of  Biologies 
should  offer  guidance  to  manufacturers 
with  regard  to  recommended  protocols 
which  would  help  to  provide  adequate 
clinical  data  for  assessing  vaccine 
efficacy.  Because  of  the  increasing 
difficulties  in  obtaining  informed 
consent  to  conduct  studies  on  normal 
individuals,  even  studies  requiring  no 
more  than  serial  venipunctures,  it  would 
be  most  efficient  and  economical  to 
develop  protocols  that  would  provide 
required  information  with  the  fewest 
numbers  of  participants  and  specimens. 
These  considerations  are  especially 
appropriate  in  studies  involving 
children.  Cooperation  among 
manufacturers  and  the  Bureau  of 
Biologies  should  be  promoted  to  adopt 
relatively  standardized  protocols  that 
might  set  minimum  limits  to  the  numbers 
of  individuals  required  to  achieve 
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statistical  strength  of  data  and 
appropriately  controlled  conditions, 
laboratory  methods,  and  population 
groups. 

Currently  there  is  a  conflict  between 
the  public's  need  for  precise  data 
regarding  the  safety  and  efficacy  of 
immunization  programs  and  the  rights  of 
the  individual,  both  in  terms  of 
experimental  risk  and  privacy.  Despite 
the  need  to  protect  the  privacy  of  the 
individual,  a  mechanism  should  be 
developed  that  would  provide  means  of 
access  for  authorized  investigators  to 
demographic  and  health  data  on 
individuals  in  order  to  conduct  long- 
term  followup  studies  of  immunization 
procedures. 

d.  Improved  production  procedures. 
Some  standards  df  purity, 
immunogenicity,  and  immune  responses 
for  well-established  vaccines  are  based 
upon  old-fashioned  methods  that  should 
be  updated  by  more  sophisticated 
techniques  made  possible  by  advancing 
scientific  knowledge.  Efficacy  and 
safety  should  be  assessed  and  defined 
in  terms  of  more  modem  standards  of 
quantitative  immunobiologic  testing, 
chemical  purification,  and  clinical 
evaluafion.  The  motivation  and  impetus 
to  accomplish  this  is  unlikely  to  come 
spontaneously  from  pharmaceutical 
manufacturers  unless  review  of  vaccine 
licensure  is  conducted  periodically.  In 
addition,  workshops  should  be 
promoted  regularly  by  the  Bureau  of 
Biologies  to  encourage  progress  in 
methodology  and  to  coordinate  further 
efforts  at  standardization. 

e.  Research  priorities — (1)  Animal 
models.  There  is  great  need  to  develop 
animal  models  that  accurately  predict 
vaccine  responses  in  man.  Throughout 
the  Panel's  review,  one  of  the  most 
frequently  recurring  problems  was  the 
need  to  minimize  our  dependence  on  the 
laborious  collection  of  expensive  and 
often  virtually  unobtainable  clinical 
data  in  order  to  determine  efficacy. 
Manufactiu^rs  are  not  primarily 
responsible  to  implemertt  the  quest  for 
animal  models,  and  the  development  of 
such  models  will  require  public  research 
support 

(2)  Laboratory  tests  and  procedures. 
Increased  emphasis  is  needed  on  the 
development  of  laboratory  tests  and 
procedures  that  reflect  vaccine  efficacy 
with  sufficient  accuracy  so  as  to 
minimize  the  need  for  field  trials. 
Improved  immunologic  tests,  the  use  of 
tissue  culture  assays,  and  relatively 
simple,  rehable,  and  low-risk  clinical 
procedures,  such  as  skin  tests,  would 
simplify  clinical  investigation  of  vaccine 
efficacy. 

(3)  Collaborative  and  cooperative 
studies.  Collaborative  and  cooperative 


studies  should  be  encouraged 
particularly  when  such  group  efforts  at 
collecting  data  may  reduce  the  cost  and 
effort  and  increase  the  availability  of 
opportunities  for  clinical  investigation, 
or  may  resolve  quickly  and  efficiently 
such  issues  as  dose  schedules  and  the 
frequency  and  intervals  of  in|ections  of 
vaccines  within  a  generic  group  that  are 
comparable  in  potency. 

(4]  Areas  of  limited  knowledge 
concerning  effective  vaccines.  Support 
is  needed  for  research  in  areas  where 
knowledge  of  the  mechanisms  of 
immunity  is  limited.  It  is  possible  that 
the  judgment  of  a  vaccine  as  safe  and 
effective  may  actually  discourage 
research  by  lowering  the  apparent 
priority  for  the  need  to  improve  the 
vaccine.  In  diseases  such  as  pertussis, 
typhoid  fever,  and  tuberculosis,  the 
mechanisms  by  which  immunity  is 
produced  and  the  specific  antigens  that 
are  responsible  for  the  induction  of 
immunity  and  for  reactogenicity  are 
poorly  understood.  Further  research 
efforts  to  reduce  the  toxidfy  of  these 
vaccines  and  to  improve  their 
effectiveness  will  require  specific  public 
support 

(5)  Increased  efficiency  of  effective 
vaccines.  Support  should  be  available 
for  clinical  investigation  in  areas  of 
.vaccine  research  where  it  is  likely  that 
further  progress  can  be  made  even 
where  a  high  degree  of  vaccine  efficacy 
already  exists.  An  example  would  be 
the  improvement  of  the  already  very 
safe  and  effective  tetanus  vaccines  by 
reducing  the  number  of  injections 
required  to  achieve  primary 
immunization. 

(6)  Unmet  needs.  Finally,  rearch  is 
needed  to  fulfill  unmet  needs  in 
protection  against  bacterial  infections. 
Streptococcal,  staphylococcal, 
gonococcal,  hemophilus,  and 
pseudomonas  infections,  to  name  but  a 
few.  are  potentially  preventable  by 
immunization.  Morever,  there  are  some 
products  that  are  needed  and  can 
pnsbably  be  prepared  but  are  not 
available  now,  such  as  botulinus  human 
immune  ^obulin  and  diphtheria  human 
immune  globulin. 

f.  Assurance  of  vaccine  availability. 
Close  surveillance  is  necessary  of 
certain  vaccine  products  whose  ongoing 
production  in  the  United  States  may  be 
discontinued  or  suspended  for  a 
commercial  reasons  despite  current  or 
potential  needs.  Diphtheria  toxin  for 
Schick  testing  and  equine  diphtheria 
antitoxin  for  the  treatment  and  passive 
immunization  of  diphtheria  are  two 
examples.  Continued  interaction 
between  the  Bureau  of  Biologies  and  the 
Centers  for  Disease  Control  should  be 
encouraged  to  ensure  government  stock 


piling  of  required  products  ttiat  are  no 
longer  produced  commercially. 

In  addition,  some  products  are 
produced  solely  by  foreign  firms.  The 
Istituto  Sieroterapico  Vaccinogeno 
Toscano  Sclavo  pharmaceutical  firm  in 
Italy  is  a  major  source  of  diphtheria 
antitoxin,  and  the  status  of  diphtheria 
antitoxin  produced  in  the  United  States 
is  uncertain.  Connaugfat  Laboratories  of 
Canada  is  the  only  producer  of  trivalent 
botulinus  antitoxin.  Furthermore,  a 
major  vaccine  produced  by  a  single 
domestic  firm  represents  an  inherent 
danger,  in  that  the  public  is  dependent 
upon  a  limited  source  without  well- 
defined  mechanisms  for  the  control  of 
production  and  supply. 

Public  policy  needs  to  be  formulated 
more  thoroughly  in  the  entire  area  of 
production  and  supply  of  vaccines. 
Prospective  planning  and  negotiation 
between  public  agencies  and  the 
pharmaceutical  industry  should  be 
established  as  a  process  by  which  to 
ensure  vaccine  availability  when  the 
market  alone  is  inadequate  to 
accomplish  this  end.  Consideration 
should  be  given  to  the  establishment  of 
a  National  Vaccine  Commission  which 
can  address  itself  to  the  solution  of 
these  problems. 

g.  Improved  reporting  of  adverse 
reactions.  At  present,  there  are  virtually 
no  standards  set  for  what  constitutes 
untoward  reactions  to  vaccines  except 
their  most  severe  and  dire 
complications;  iherefore,  it  is  difficult  to 
dociunent  the  actual  reactogenicity  of 
some  products.  Standards  for  "threshold 
reactions"  above  which  reports  are 
required  need  to  be  established  for  each 
generic  group  of  vaccines.  The  Study 
Commission  on  Drug  Use.  which  is 
studying  adverse  drug  reactions,  should 
be  urged  to  consider  reactions  to 
biological  products  as  well. 

h.  Improved  labeling.  Review  of  the 
labeling  of  products  submitted  to  the 
Panel  identified  a  number  of  deficient 
areas  in  which  substantial  improvement 
should  be  made.  A  standard  for 
adequate  labeling  along  the  lines 
outlined  by  the  generic  labeling 
statement  of  the  Panel  should  be 
adopted  so  that  the  accuracy  and 
readability  of  all  labeling  can  be  brought 
to  an  optimally  useful  leveL 

i.  Improved  administrative 
procedures — (1).  Periodic  review  of  all 
licensed  vaccines.  Periodic  review  of  all 
licensed  vaccines  should  be  carried  out 
to  assure  that  the  safety  and  efficacy  of 
these  products  are  kept  current  and  that 
standards  of  production  and  assay  are 
modernized. 

(2)  Limited  term  for  vaccine  licenses. 
By  limiting  the  period  for  which 
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vaccines  may  be  licensed,  all  products, 
old  and  new,  will  be  assured  regular 
review.  Furthermore,  new  vaccines  that 
have  only  limited  evidence  of  efficacy  or 
for  which  the  clinic  al  efficacy  data 
needs  to  be  extendi  !d  by  further 
experience  (situati(  ns  in  which  we  now 
assign  "Category  IIIA,"  i.e.,  insufficient 
data  but  probably  <  ffective]  should  be 
provisionally  liceni  ed  for  only  limited 
periods  of  time  wit)  lin  which  additional 
data  can  be  genera  ed. 

(3)  Revocation  of  licenses  for 
nonmorketed  vacci  les.  Some  products 
that  have  not  been  marketed  for  many 
years  are  still  Uceni  led,  and  it  is  not 
known  whether  the  y  would  still  qualify 
as  safe  and  effective  products  if  and 
when  production  is  resumed.  Some 
products  have  neve  r  been  marketed  in 
the  form  for  which  hey  were  licensed. 
In  the  light  of  currei  it  efficacy  review 
standards,  it  would  be  better  policy  to 
revoke  such  licenses  and  require 
reapplication  when  necessary. 

(4)  Consistency  o  'efficacy  data. 
Protocols  for  efficai  y  studies  should  be 
reasonably  consistc  nt  throughout  the 
industry  for  any  ger  eric  product  and 
should  employ  standard  tests,  standard 
procedures  for  cone  ucting  tests,  and 
standard  reference  lera.  It  would  be 
advantageous  to  de  /elop  industrywide, 
consistent,  standan  ized  guidelines  for 
adducing  required  c  ata.  Such 
standardized  procedures  may  need 
review  and  updating  periodically,  as 
new  improved  laboi  atory  tests  become 
available. 

j.  International  cooperation.  The 
Panel  recommends  that  international 
coordination  of  vaccine  standardization 
and  assessment  of  $afety  and  efficacy 
be  encouraged  throigh  groups  such  as 
the  World  Health  Organization,  the 
International  Association  for  Biological 
Standardization,  anp  between  ministries 
of  health  of  various  countries.  In  many 
instances  the  assessment  of  vaccine 
efficacy  may  be  possible  only  in  those 
countries  where  an  opportunity  for  Held 
trials  may  exist. 

k.  Role  of  review  janels.  Judging  from 
the  experience  of  th  e  Panels  during  their 
reviews,  their  currefit  roles  as  advisory 
groups  should  be  e)<tended  so  that  they 
may  continue  to  seii^e  to  help  assess 
future  safety  and  efficacy  issues  that 
arise  with  new  or  iiaproved  vaccines. 

1.  Privacy  of  panel  sessions.  The  Panel 
has  had  little  problem  in  performing  its 
functions  at  open  sessions  and  believes 
that  closed  sessiond  are  necessary  only 
to  protect  the  rightslof  confidentiality  to 
which  license  submissions  are  entitled. 
The  Panel  also  has  had  no  objection  to 
having  its  sessions  (aped  and  recorded. 

m.  Transcription  policy.  The  cost/ 


benefit  of  verbatim 


transcription  of  the 


entire  deliberations  of  the  Panel, 
especially  those  that  lead  to  a 
documented  report,  is,  however,  very 
limited.  Verbatim  transcription  of  the 
vast  amount  of  tedious  and 
noncontroversial  detail  covered  in 
reviews  is  enormously  wasteful,  inhibits 
free,  relaxed,  and  creative  discussion 
and  exposes  Panel  members  to  the  risk 
of  remarks  and  opinions  that  may  be 
only  tentative  and  that  may  be  quoted 
out  of  context. 

4.  Summary  of  unresolved  problems. 
In  concluding  its  report,  the  Panel  deems 
it  important  to  call  attention  to  some  of 
the  major  unresolved  problems  that 
have  made  its  advice  and  decisions 
most  difficult  and  that  will  continue  to 
hamper  the  assessment  cmd  the 
improvement  of  the  safety  and  efficacy 
of  vaccines. 

a.  Emphasis  upon  proof  of  efficacy 
and  upon  critical  standards  of  the 
scientiffc  quality  of  vaccine  data  may 
inhibit  the  motivation  to  modify  and 
improve  current  vaccines  and  to 
introduce  new  ones.  U  rigid  and  critical 
standards  are  to  be  set  and  met,  much 
effort  should  be  put  into  finding  efficient 
and  effective  ways  to  encourage  and 
expedite  the  conduct  of  such  research. 

b.  The  complexity  of  the  legal  and 
administrative  procedures  deemed 
necessary  to  ensure  the  protection  of  the 
rights  of  individuals  participating  in 
clinical  investigations  impose  serious 
restraints  to  the  acquisition  of  vaccine 
efficacy  data,  because  such  studies  are 
usually  undertaken  in  normal 
individuals  and  often,  in  the  case  of 
universally  administered  vaccines,  in 
relatively  low  risk  groups.  Public  policy 
will  have  to  be  formulated  to  provide 
incentives  to  both  clinical  investigators 
and  participants  to  engage  in  the 
carefully  designed  field  trials  and  other 
controlled  experiments  that  are  now 
required.  The  U.S.  public  should  share 
as  a  whole  in  the  responsibility  to 
participate  in  such  studies.  As 
previously  noted  in  section  2.b.(2)  of  this 
preamble,  the  difficulties  that  may  be 
perceived  in  obtaining  such  data  do  not 
outweigh  the  importance  to  the  public  of 
assuring  the  efficacy  of  these  universally 
administered  vaccines  in  achieving 
primary  immunization. 

c.  Standards  of  efficacy  %vill  have  to 
be  evolved  for  products  that  are  not 
amenable  to  clinical  trial  (e.g.,  botulism 
antitoxin). 

d.  Emphasis  upon  the  individuals' 
rights  of  privacy  of  personal  health  data 
can  conflict  with  the  public's  need  for 
data  on  immunizations  which  requires 
access  to  health  records.  Specific 
exceptions  will  have  to  be  written  to  the 
laws  protecting  confidentiality  of  public 


health  information,  which  is  now 
regarded  as  private. 

e.  Finally,  the  glaring  absence  of  a 
coordinated  national  immunization 
policy  that  would  efficiently  implement 
and  expedite  vaccination  procedure  and 
vaccine  development,  production,  and 
supply  is  now  apparent.  Such  a  policy 
should  be  formulated  without  further 
delay  so  that  future  decisions  on 
vaccine  safety  and  efficacy  can  be  made 
with  greater  assurance  of  public 
acceptability  and  support.      *-  >  ■ 
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LabeHng 

Review  of  the  labeling  of  products 
submitted  to  the  Panel  on  Bacterial 
Vaccines  and  Toxoids  identified  a 
number  of  deficient  areas  in  which,  in 
the  judgement  of  the  Panel,  substantial 
improvement  should  be  made.  The 
following  generic  comments  on  the 
subject  of  labeling  highlight  the  view  of 
the  Panel  on  what  constitutes  adequate 
labeling,  and  provides  a  standard  such 
that  all  labeling  can  be  brought  to  an 
optimal  level. 

General  Comments 

Labeling  should  meet  the  following 
general  criteria: 

The  labeling  should  be  written  in  clear 
English.  In  many  instances,  current 
labeling  is  written  with  very  complex 
sentence  stmctore.  There  is  very  often 
marked  ambiguity  of  meaning,  bi  some 
instances,  even  Panel  members  charged 
with  reviewing  the  subject  were  unable 
to  determine  tiie  precise,  meaning  of 
statements  in  the  package  insert;  the 
physidan  who  may  be  expected  to  give 
the  labeling  little  mote  than  a  cursory 
reading  therefore  may  often  receive 
inadequate  guidance. 

Labeling  should  ordinarily  contain 
information  in  the  following  format  and 
order 

The  labeling  should  be  easily  legible 
and  printed  in  such  a  fashion  as  to 
attract  rather  than  to  repel  or 
discourage,  the  reader.  Much  of  the 
present  labeling  is  printed  in  tjrpe  so 
small  as  to  discourage  all  but  the  most 
determined  reader. 

The  labeling  ^ould  contain  a 
summary  of  the  essential  scientific 
information  the  physician  needs  to  use 
the  bacterial  vaccine  or  toxoid  safely 
and  effectively  in  the  care  of  patients.  It 
shoud  be  informative,  accurate,  and 
nonpromotional  in  tone. 

Labeling  should  be  reviewed  and 
revised  as  necessary  at  intervals  of  no 
more  than  every  2  years.  The  date  of 
last  revision  should  be  clearly  identified 
in  the  label  Although  the  area  of 
bacterial  vaccines  and  toxoids  has  not 
been  marked  by  rapid  and  dramatic 
advances  resulting  from  medical 
research,  immunization  practices  do 
evolve  gradually  with  time  and  in  the 
light  of  new  data  or  circumstances. 
Many  of  the  recommendations 
contained  in  the  labeling  of  products 
currently  on  the  market  are  out  of  step 
with  current  practice  and 
recommendations.  Bibliographic 


citations  should  similarly  be  revised  and 
updated  at  intervals  of  no  more  than 
every  2  years.  ^ 

Description 

Clinical  I%armacology /Biological 
Activity 

Indications  and  Usage 

Contraindications 

Warnings 

Precautions 

Adverse  Reactions 

Overdosage 

Dosage  and  Administration 

How  Supplied 

The  Panel  has  reviewed  and  concurs 
with  the  proposed  format  changes  as 
described  in  the  statement  on  "Labeling 
of  Prescription  Drugs  Used  in  Man"  (21 
CFR  Part  200).  previously  circulated  by 
the  Food  and  Drug  Administration.  The 
following  comments  presume  the 
adoption  of  these  new  standards,  follow 
the  same  recommended  format,  and 
reflect  the  Panel's  particular  concerns  in 
the  labeling  of  bacterial  vaccines  and 
toxoids. 

Description 

■  This  should  be  a  concise  statement  of 
the  method  of  preparation  of  the 
product  the  characteristics  of  strain  or 
species  used,  the  scientific  name  of  the 
bacterium,  noting  the  specific  strain  if 
important  the  process  used,  the  potency  ^ 
standard  that  has  been  met  the 
antigenic  content  of  the  product  the 
stabilizers  and  preservatives  included, 
and  the  suspending  menstruum.  Terms 
such  as  "purified"  and  "refined"  are 
more  promotional  than  scientifically 
meanfngfiil.  An  accurate  statement  of 
the  precise  process  that  is  used  would 
be  considerably  more  meaningful. 

Clinical  Pharmacology/Biological 
Activity 

This  section  should  contain  a  concise 
factual  summary  of  the  immunological 
response  to  the  product  in  terms  of 
immunity,  antibodies,  or  other 
parameters.  Specific  points  to  be 
covered,  when  applicable,  include:  The 
proportion  of  individuals  in  which 
antibody  will  be  produced,  the  number 
of  doses  required  to  produce 
satisfactory  levels  of  antibody, 
techniques  and  reliability  of  antibody 
measurements,  the  time  at  which 
antibody  is  detectable,  peak  antibody 
levels  to  be  expected,  expected  decay  of 
antibody  titers,  and  the  degree  and 
duration  of  protection  to  be  expected. 
Concise  summary  description  of  data  in 
support  of  the  efficacy  of  the  product  in 
animals  or  in  man  should  also  be 
included. 


Indications 

The  indications  should  be  stated  as 
specifically  as  possible.  Liberal  use 
should  be  made  of  the  recommendations 
of  official  bodies  such  as  the  PubUc 
Health  Service  Advisory  Committee  on 
Immunizaticxi  Practices,  Center  for 
Disease  Control  the  Infectious  Disease 
Committee  of  the  American  Academy  of 
Pediatrics,  and  the  American  Public 
Health  Association.  [Note:  Subsequent 
to  the  Panel's  completion  of  this  report 
the  Advisory  Committee  on 
Immunizati(Mi  Practices  was  renamed  as 
the  Immunization  Practices  Advisory 
Committee  and  the  Center  for.Disease 
Control  was  renamed  as  the  Centers  for 
Disease  Control.)  The  specific 
recommendations  of  these  advisory 
groups  sboold,  ff  appropriate,  be 
refmnted  in  their  entirety  in  the  labeling. 
The  number  and  frequency  of  injections 
of  a  given  antigen(s)  should  be 
speciRcally  stated.  If  products 
containing  more  or  fewer  antigens  as 
combined  products  (e.g.,  DT,  DTP)  are 
preferred  for  a  specific  piHpose,  this 
should  be  so  stated  in  this  section.  In 
such  a  case,  the  circumstances  shonki 
also  be  defined  when  the  product  under 
consideration  should  be  used  rather 
than  the  preferred  product.  Where 
appropriate,  labeling  should  also  point 
out  the  generally  accepted  superiority  of 
adsorbed  vaccines  and  toxoids  over 
comparable  fhrid  products. 

Contraindications 

This  section  should  state  those 
situations  in  which  the  agent  shotild  not 
be  used  because  the  risk  of  use  dearly 
outweighs  any  possible  benefit.  Such 
situations  include  administration  of  the 
agent  to  patients  known  to  have  a 
serious  hypersensitivity  to  it  and  use  of 
the  agent  m  patients  who,  because  of 
their  particular  age,  sex,  concomitant 
therapy,  disease  state,  or  other 
condition,  have  a  substantial  risk  of 
being  harmed  by  it  or  not  receiving  the 
expected  benefit  from  it.  This  section 
should  list  known  hazards,  and 
theoretical  hazards,  if  mentioned,  should 
be  identified  as  such.  The  Panel 
encoimtered  in  its  review  a  number  of 
labels  in  which  it  appeared  that 
producers  were  overly  concerned  about 
protecting  themselves,  rather  than  the 
patient 

Warnings 

This  section  should  state  serious 
adverse  reactions  and  potential  safety 
hazards,  limitations  of  use  imposed  by 
them,  and  steps  which  should  be  taken 
if  they  occur.  This  section  should 
describe  any  unusual  circumstances 
relating  to  the  use  of  the  product. 
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including  particularly  any  circumstances 
under  which  use  pf  the  product  may  be 
hazardous  or  les^  effective.  The  specinc 
circumstances  ai|d  the  speciHc  hazards 
should  be  descril|ed  fully. 

Precautions 


This  section  shbuld 
following  subsec^ons 
the  product; 

1.  General.  Thi^ 
any  special  care 
exercised  to  peniit 
use  of  the  produc  I 

2.  Clinical  and  laboratory 
subsection  shouh 
tests  that  may  be 
patient's  responsi  i 
adverse  reaction! 

3.  Special  instr  ictions 
patient.  This  sub^ction 
instructions  for 
and  effective  use, 
brochure  or  print(  d 
vaccines  should 
section  heading 

4.  Clinically 
interactions.  This 
provide  speci^c 
the  physician  on 
managing  clinical 
interactions,  such 
simultaneous  acti  /e 


contain  the 

as  appropriate  for 

subsection  should  list 
hat  should  be 

safe  and  effective 
by  the  physician. 

tests.  This 
list  those  laboratory 
needed  to  follow  the 
or  to  identify  possible 


putients 


■  sig  ni 


immunization. 

5.  Pregnancy. 
concerning  the 
pregnancy 
section. 


description  of  the 
systemic  adverse 


be 


to  be  given  the 
should  specify 
to  achieve  safe 
Any  patient's 
instructions  to 
reprinted  under  this 


if  leant  product 
subsection  should 
'actical  guidance  to 
voiding  and/or 
y  significant  drug 
as  might  occur  with 

-passive 


R  ^commendations 
us !  of  the  product  during 
should  be  detailed  in  this 


Adx'erse  React  lor  s 
This  section  sh(  luld  contain  not  only  a 


nature  of  local  and 
reactions  that  have 
been  observed  folowing  use  of  the 
product  as  recomfiended,  but  also  their 
.  Specific 

for  management  of 
should  also  be 


relative  frequencj 
recommendations 
adverse  reactions 


included  in  this  8(  ction,  as  should 


recommendations 
adverse  reactions 
and  FDA. 


for  reporting  of 
to  the  manufacturer 


Overdosage 

This  section  should  describe  the  signs, 
symptoms,  and  la  }otatory  findings  of 
accidental  overdr  sage  and  the  general 
principles  of  man  igement.  It  should 
include  specific  ii  formation,  if 
available,  on  the  imergency  treatment, 
antidotes,  and  thq  value  of  any 
recommended  therapeutic  measures. 

Dosage  and  Admi  nistration 

This  section  shi  luld  state  the  usual 
recommended  doi  le  and  frequency,  and 
if  appropriate,  limits  beyond  which  the 
product  should  nc  t  be  administered. 
Precautions  again  st  inadvertent 


Intravenous  injections  should  be 
included.  It  should  include  the  intervals 
recommended  between  doses,  and 
modification  of  dosage  needed  in 
specific  patient  populations  such  as 
infants  and  children.  Specific  tables  or 
nomograms  should  be  included  to  clarify 
dosage  schedules.  This  section  should 
also  contain  specific  directions  on 
dilution,  preparation,  and  administration 
of  the  prodtict  if  needed,  and  storage 
coiiditions  for  stability  of  the  product 
where  important. 

How  Supplied 

This  section  should  state  the  available 
dosage  forms,  potencies,  and  units  of 
issue  of  each  product  to  which  the 
labeling  is  applicable. 

Generic  Statement  on  Requimnents  for 
a  Well-Contiolled  Field  Trial 

Some  of  the  immunizing  agents  the 
Panel  was  required  to  evaluate  had  been 
tested  for  efficacy  only  in  the  first  part 
of  the  20th  centuiry,  when  the 
methodology  for  obtaining  unbiased 
reliable  results  in  field  trials  had  not  yet 
been  fully  worked  out.  Examples  of  such 
agents  are  diphtheria  and  tetanus 
toxoids.  The  respective  diseases  have 
declined  in  incidence,  and  opportunities 
for  additional  field  testing  for  e^icacy 
do  not  exist  in  this  country; 

In  developing  new  immunizing  agents, 
the  products  are  generally  first  tested  in 
animals  for  their  toxicity  and  ability  to 
elicit  antibody  response.  When  the 
animal  model  is  suitable,  the  protection 
provided  by  immunization  against 
challenge  by  the  microorganism  is  also 
evaluated.  Subequently  the  immune 
response  in  humans  is  measured,  and 
the  dose  which  induces  a  seemingly 
adequate  immune  response  with  an 
acceptable  low  rate  of  adverse  reactions 
is  sought. 

The  final  and  most  important  step  is 
the  field  trial,  when  a  large  number  of 
presumably  nonimmune  humans  is 
inoculated,  and  the  incidence  of  the 
disease  among  vaccinees  and  control 
subjects  is  compared. 

In  the  past  "historical"  controls  were 
frequently  employed  to  test  the  effects 
of  a  new  vaccine.  By  this  no-longer- 
acceptable  technique,  the  frequency  of 
illness  in  a  vaccinated  group  was 
compared  with  the  fi'equency  in  a 
similar  unvaccinated  population  at  some 
time  in  the  past.  Unfortunately,  a.decline 
in  disease  frequency  after  vaccination 
cannot  be  interpreted  as  resulting  from 
vaccination,  because  the  changes  may 
be  due  to  natural  disease  cycles,  to 
changing  socioeconomic  conditions,  or 
to  therapeutic  measures,  such  as 
antibiotics. 
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Also  no  longer  acceptable  are 
comparisons  of  the  frequencies  of 
disease  in  those  who  do  and  do  not 
volunteer  for  a  vaccine  study.  The 
fallacy  of  this  approach  is  that 
volunteers  differ  from  nonvolunteers  in 
many  important  aspects.  For  instance, 
the  former  may  be  more  health 
conscious  and  inclined  towards 
prevention;  they  may  come  from  smaller 
families  and  living  conditions  may  differ 
frtim  those  of  nonvolunteers.  Such 
behavioral  and  socioeconomic  factors 
may  affect  the  risk  of  exposure  and  the 
host's  natural  ability  to  resist  infectioib 
Modem  scientific  methodology  requires 
that  volunteers  for  a  study  be  divided 
into  groups  by  a  randomization 
procedure,  one  group  constituting  the 
control  group,  which  is  given  a  placebo 
(inactive,  dummy]  substance. 
Randomization  is  necessary  to  ensure 
that  the  volunteers  are  distributed 
without  bias,  thereby  increasing  the 
chances  that  all  variables,  known  and 
unknown,  that  might  affect  the  results  of 
the  study  are  distributed  evenly 
between  vaccinated  and  control  groups. 
Indeed,  if  the  populations  are 
heterogeneous  in  age,  sex,  race,  or  other 
important  variables,  it  may  be  necessary 
to  classify  or  "stratify"  them  into  groups 
according  to  these  characteristics  with 
randomization  within  these  groups. 
These  rigidly  designed  experiments, 
with  or  without  stratification,  are  called 
"controlled  trials." 

An  additional  requirement  in  a 
controlled  trial  is  that  the  study  be 
carried  out  double-blind  if  at  all 
feasible.  This  implies  that  both  the  study 
subjects  and  the  observers  are  unaware 
of  the  treatment  assigned  to  the 
individual  in  order  to  ensure  unbiased 
assessment  of  outcome. 

Before  subjects  are  enrolled  in 
controlled  trial,  ethical  considerations 
require  that  all  the  procedures  in  the 
studies  are  explained  to  them,  and  that 
the  risks  as  well  as  possible  benefits  are 
adequately  described.  The  right  to 
withdraw  from  the  study  at  any  time 
without  penalty  is  pointed  out.  The 
rights  of  the  subjects  are  protected  by 
special  committees  in  all  major  research 
centers  and  by  special  committees  at  the 
Department  of  Health  and  Human 
Services.  These  committees  review  the 
applicable  consent  forms  and  the 
research.  All  government-sponsored 
research  and  virtually  all  other  research 
involving  human  subjects  requires 
review  by  institutional  human  subjects 
rights  committees. 

Whenever  practical,  in  order  to      -. '  '  ■ 
provide  some  benefit  to  the  control 
group,  a  vaccine  against  an  entirely 
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different  disease,  rather  than  an  inactive 
placebo,  is  given  to  the  control  group. 

Assignment  to  groups  is  carried  out 
after  the  subjects  have  decided  on 
participation,  and  after  the  study  has 
been  fully  explained  to  them. 
Participation  of  children  requires  special 
consideration.  Consent  from  parents  as 
well  as  older  children  must  be  obtained. 

In  carrying  out  controlled  field  trials 
of  new  improved  vaccines,  ethical 
considerations  do  not  allow  a  placebo 
assignment  if  an  effective  vaccine 
already  exists.  Thus,  comparison  can 
only  be  made  between  those  given  the 
new  and  the  old  product;  enrollment  of 
very  large  population  groups  may  be 
necessary  in  order  to  distinguish  small 
differences  in  efficacy. 

Analysis  of  the  results  of  a 
vaccination  study  is  achieved  by 
"breaking  the  code"  identifying  the 
allocation  of  individuals  to  vaccinated 
or  control  groups.  The  code  is  broken  at 
the  end  of  the  study  or  after  an  outbreak 
of  the  disease  has  occurred.  Under  some 
circumstances  it  may  be  desirable  for  a 
statistician,  who  possesses  the 
allocation  code  but  is  not  participating 
directly  in  the  study,  to  examine 
periodically  the  results  as  they 
accumulate.  By  this  mechanism,  caUed 
sequential  analysis,  the  study  can  be 
interrupted  as  soon  as  it  has  become 
evident  that  one  treatment  or  vaccine  is 
superior  to  the  other. 

Field  trials  designed  to  measure 
efficacy  directly  have  become 
increasingly  difficult  to  conduct  under 
conditions  of  decreasing  incidence  of 
natural  disease.  For  this  reason, 
serologic  documentation  of  efficacy 
must  increasingly  be  substituted  in  lieu 
of  direct  evidence  of  efficacy.  The 
following  protocol  is  provided  to  serve 
as  an  example  of  one  type  of  clinical 
study  which  would  provide  reliable 
information  on  the  efficacy  of  the 
product  to  be  assayed  as  simply  and  as 
economically  as  possible  and  is 
illustrative  of  many  of  the  concepts 
implicit  in  the  Panel's  position  regarding 
well-controlled  field  trials  as  well  as  in 
FDA's  regulations  regarding  such 
matters  (see  21  CFR  314.111). 

Sample  Protocol  for  Assaying  Efficacy 
of  Tetanus  Toxoid  in  Man 

Objective.  To  determine  by  a  study 
with  the  fewest  number  of  subjects  and 
fewest  number  of  bleeds  required 
whether  a  particular  preparation  of 
Tetanus  Toxoid  (alone  or  combined  with 
Diphtheria  Toxoid)  produces  an 
acceptable  level  of  immunity  in 
individuals  not  previously  inoculated 
with  Tetanus  Toxoid.  An  acceptable 
level  of  immunity  is  defined  as: 


1.  Over  80  percent  of  subjects  having 
>0.01  International  Unit  of  Tetanus 
Antitoxin  per  mL  in  a  serum  sample 
drawn  10-14  days  after  basic 
immunization  (2  injections  of  adsorbed 
Toxoid  or  3  of  fluid  Toxoid]  have  been 
given.  OR 

2.  Over  80  percent  having  >0.1 
International  Unit  per  mL  in  serum 
sample  draivn  10-14  days  after  a 
reinforcing  injection  given  6  to  12 
months  following  basic  immunization  as 
defined  above. 

It  is  to  be  noted  that  80  percent 
"success"  by  either  criterion  given 
above  is  a  minimum  tolerated  level;  the 
normal  success  rate,  in  many  studies 
reported  over  the  last  3  decades,  is  95- 
100  percent 

Subjects.  The  study  population  should 
consist  of  healthy  children  of  adults  or 
either  sex,  and  should  have  acceptable 
evidence  of  being  primary  responders  to 
tetanus  toxoid.  In  the  case  of  infants 
less  than  6  months  of  age.  negative 
immunization  history  from  a  responsible 
parent  or  guardian  would  be  considered 
acceptable.  For  older  children  and 
adults,  the  most  valid  evidence  of 
primary  response  is  the  absence  of 
serum  antitoxin  7  days  after  the  initial 
dose  of  toxoid.  In  neither  instance  is  a 
preimmunization  serum  necessary.  Data 
from  older  children  and  adult  subjects 
screened  for  antitoxin  negativity  by  a 
zero-day  rather  than  a  7-day  bleeding 
may  be  confounded  by  the  inadvertent 
inclusion  of  individuals  who  are 
secondary  rather  than  primary 
responders. 

Numbers.  Size  of  group  should  be  so 
selected  as  to  provide  serological  data 
on  40  acceptable  subjects  at  end  of 
study.  Sixty  is  recommended  as  a 
minimum  starting  number  if  subjects  can 
be  carefully  selected  by  good  histories 
of  no  prior  Tetanus  Toxoid  injections 
(about  10-20  percent  will  have  had 
previous  toxoid  injections  without  their 
knowledge).  However,  larger  samples,  if 
possible,  would  be  desirable  and  might 
provide  more  data.  Another  10-20 
percent  may  be  expected  to  drop  out  of 
the  study  along  the  way. 

Evaluation.  On  a  95  percent 
probability  basis,  US  MIL-STD  105D 
(Canadian  Standard  CA-C-115; 
"Specification  for  Sampling  Procedures 
and  Tables  for  Inspection  by 
Attributes,"  British  Standards 
Institution,  BS  6001, 1972),  indicated  that 
the  following  2-8ample  sequence  may  be 
used  to  obtain  an  answer 


Accept 

Reiect 

Itt  saniple  o(  20 _  1  Wkn 

for  2  or  3  Wbras,  go  to: 

2nd  tampte  o(  20...        4  failures 

(Total  of  40) 

..  4laik«M. 
..  5  failures. 

Active  Immunization  Products 

Generic  Statement  on  Diphtheria 
Toxoid 

Diphtheria  is  an  infectious  and 
communicable  disease  of  man  which 
usually  involves  the  upper  respiratory 
fract  and  sometimes  produces  skin 
infections.  The  causative  agent  is 
Corynebacterium  diphtheriae,  a  gram- 
positive  bacillus  witii  metachromatic 
granules.  Upper  respiratory  diphtheria  is 
characteristicaUy  associated  with  the 
production  of  pseudomembrane  in  the 
nasal  passages,  pharynx,  and/or  larynx, 
and  with  the  appearance  of  systemic 
symptoms  due  to  adsorption  of  an 
exotoxin.  Fifty  years  ago  there  were 
approximately  200  cases  per  100,000 
population  in  the  United  States  each 
year  (roughly  35a000  cases  annually). 
This  has  decreased  to  a  rate  of  about  0.1 
per  100.000  population  in  recent  years 
(200  to  400  cases  armually). 
Approximately  10  percent  of  patients 
with  diphtheria  succumb.  Death  may  be 
due  to  respiratory  obstruction  by  the 
memberane  or  to  remote  effects  of  the 
toxin  upon  the  myocardium  or 
peripheral  nervous  system. 

Because  the  morbidity  and  mortality 
of  diphtheria  are  largely  a  consequence 
of  the  toxin  elaborated  by  the  organism, 
antiserum  (antitoxin)  prepared  by 
immunizing  horses  has  been  used  for 
nearly  80  years  in  the  treatment  of  the 
disease  and  for  its  prevention  in 
exposed,  susceptible  individuals.  This 
approach  to  control  of  the  disease  is 
only  partially  successful  because  the 
disease  is  already  well  established  by 
the  time  it  is  recognized,  and  toxin  that 
has  been  adsorbed  and  fixed  to  cells  is 
unaffected  by  antitoxin. 

Further,  antitoxin  does  noting  to 
prevent  spread  of  disease.  Penicillin  or 
other  effective  antibiotic  agents  will 
usually  eradicate  the  organism,  but 
because  they  have  no  effect  against 
toxin,  antibiotics  are  only  an  adjunct  to 
therapy. 

Since  passive  immunization  with 
antitoxin  and  therapy  with  antimicrobial 
agents  do  not  provide  a  satisfactory 
approach  to  the  control  of  diphtheria, 
active  immunization  of  humans  against 
the  toxin  has  been  employed  for  many 
years  (also  see  Generic  Statement  on 
Diphtheria  Antitoxin).  The  reduction  in 
morbidity  and  mortality  from  diphtheria 
in  the  United  States  during  the  past  half 
century  is  largely  attributable  to 
widespread  immunization  against  the 
toxin. 

Description 

Diphtheria  toxoid  is  a  cell-free 
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preparation  of  diphtleria  toxin  treated 
with  formaldehyde  sb  that  when 
administered  to  humBns  it  does  not 
produce  the  known  tpxic  effects  of 
diphtheria  toxin,  but  nonetheless 
produces  a  specific  ijnmune  response  to 
the  toxin. 

The  rationale  for  t|iis  preparation  is 
based  on  the  fact  th^  the  pathogenicity 
of  the  Corynebactermm  diphtheriae  for 
man  is  almost  entirely  derived  from  the 
effects  of  its  exoloxi^.  Rarely, 
apparently  nontoxin  producing  strains 
of  the  organism  prodiice  disease.  Also 
uncommon  is  disease  produced  by 
toxigenic  strains  in  individuals  immune 
to  the  toxin.  In  these  k-are  instances,  the 
significance  of  the  disease  is  dependent 
upon  local  inflammatory  response,  and 
not  upon  systemic  dii  tsemination  of 
toxic  products. 

Early  in  this  centur  y,  attempts  were 
made  to  devise  mean  t  by  which 
immunity  to  the  toxin  might  be  induced 
in  man.  The  potency  i  if  the  toxin  is  such 
that  the  miniscule  aoiounts  that  can  be 
safely  administered  to  man  fail  to 
induce  protection.  Indeed,  the  disease 
itself  sometimes  fails  to  induce 
immunity  in  survivors.  The  first 
successful  preparatiofi  for  inducing 
immunity  was  a  balaliced  combination 
of  diphtheria  equine  ^ntitoxin  and  the 
toxin.  Disadvantages  included  reversion 
to  toxicity  when  frozsn,  frequent 
sensitization  to  horsel serum,  and  less 
than  optimum  induction  of  the  immune 
state.  j 

Attempts  to  detoxinr  the  toxin  without 
destroying  its  antigenicity  repeatedly 
failed  because  of  the  instability  of  the 
toxoid,  until  it  was  shlown  that 
formaldehyde  treatmtnt  of  the  toxin 
produced  the  desired  result  Current 
toxoids  are  a  result  of  this  observation. 

Combinations  of  th(>  formaldehyde- 
inactivated  toxoid  wi  h  various 
aluminum  compound<  have  resulted  in 
preparations  more  antigenic  than  the 
fluid  (plain)  toxoid,  aid  represent  the 
most  commonly  used  preparations  in  the 
United  States.  Such  p^parations  are 
designated  "adsorbed 

Production 

A  strain  or  CoryneAacterium 
diphtheriae  establishtd  as  a  potent 
toxin  producer  is  grov|m  in  a  liquid 
medium  so  constituted  as  to  afford 
optimum  conditions  for  toxin 
production.  The  rnedinm  must  be  free  of 
blood  products,  horsel  or  other  animal 
senmi,  and  any  proteips  known  to  be 
allergenic  to  man.  Rei^oval  of  bacterial 
cells  and  sterilization  lare  accomplished 


by  centrifugation  and 


filtration.  The 


resultant  toxin  is  test(  d  for  potency 


JMI 


according  to  the  U.S.  standards  and  is 
incubated  with  formaldehyde  m 
established  proportions  to  effect 
conversion  to  toxoid.  Before  or  after 
conversion  to  toxoid,  additional  steps 
are  usually  taken  to  purify  and 
concentrate  the  fluid  antigen  partially. 

Treatment  of  the  fluid  toxoid  with 
aluminum  compounds  is  employed 
utilizing  established  techniques  to 
produce  the  adsorbed  product.  A 
preservative  (usually  thimerosal  but 
never  phenol]  is  added. 

The  amounts  of  toxoid  present  in 
preparations  are^  specified  in 
flocculation  units  (Lf),  measured  by 
established  tet^iques. 

Use  and  Contraindications 

This  product,  used  for  active 
imnranization  against  diphtheria,  is 
rarely  indicated  as  a  single  toxoid, 
either  in  the  fluid  or  adsorbed  form.  For 
primary  immunization  of  children 
younger  than  7  years  of  age,  it  should 
almost  always  be  used  in  a  combined 
product  with  tetanus  toxoid  and 
pertussis  vaccine.  PoUomyelitis  vaccine 
consisting  of  inactivated  poliovirus  may 
be  included  as  a  fourth  antigen,  but  live, 
oral,  poliovirus  vaccine  consisting  of 
attenuated  virus  is  currently  preferred 
for  poliomjrelitis  immunization  in  the 
United  States.  The  triple  antigen 
products  are  preferred  over  monovalent 
diphtheria  toxoid  not  only  because  of 
efficiency  and  economy  but  also 
because  pertussis  vaccine  enhances  the 
immunogenicity  of  the  toxoids  (adjuvant 
effect).  Also,  the  adsorbed  products  are 
more  antigenic  than  the  fluid  products 
and  the  antitoxic  immunity  is  of  longer 
duration. 

Thus,  it  is  strongly  recommended  that 
routine  immunization  of  children  under  7 
years  of  age  against  diphtheria  be 
accomplished  by  the  use  of  combined 
adsorbed  dipthoia  and  tetanus  toxoids 
and  pertussis  vaccine  (DTP),  according 
to  schedules  recommended  by  the  Public 
Health  Service  Advisory  Committee  on 
Immunization  I¥actices  of  the  United 
States  Public  Health  Service,  the 
American  Academy  of  Pediatrics,  and 
the  American  PubUc  Health  Association. 
These  advisory  bodies  also 
recommended  the  use  of  adsorbed 
combined  tetanus  and  diphtheria 
toxoids  of  the  adult  type  (Td)  for 
primary  immunization  of  children  older 
than  6  years  and  adults.  Howevo-,  the 
efficacy  of  Td  as  a  primary  immunizing 
agent  against  diptheria  has  not  been 
firmly  established.  (See  ^>ecial 
Problems,  Number  1,  diphtheria  toxoid 
generic  statement.) 

In  the  unusual  instances  in  which 
primary  itnmunizatin  with  monovalent 


diphtheria  toxoid  is  indicated,  the 
adsorbed  form  is  preferable.  Primary 
immunization  with  adsorded  toxoid 
comprises  three  doses,  2  given  4  to  8 
weeks  apart,  and  the  third  dose 
(reinforcing)  1  year  later.  Booster  doses 
should  probably  be  given  5  years  after 
the  primary  three  doses  and  again  after 
an  interval  of  approximately  10  years. 
(See  Special  Problems.  Number  1, 
diphtheria  toxoid  generic  statement.)  In 
children  older  than  6  yeas  and  adults  the 
booster  doses  shoxild  probably  be  given 
as  one-fifth  of  the  usual  dose  or  as  Td 
because  of  an  ^icreased  likelihood  of 
reactions.  Monovalent  diphtheria  toxoid 
may  be  used  for  booster  doses  in  the 
presence  of  an  outbreak  of  diphtheria, 
but  usually  under  these  circumstances 
advantage  should  be  taken  of  the 
opportunity  to  enhance  tetanus 
immunity  by  the  use  of  Td. 

If  the  fhtid  toxoid  is  used,  primary 
immunization  should  include  4  doses,  3 
doses  4  to  6  weeks  apart,  and  a  fourth 
dose  1  year  later.  Booster  doses  should 
be  given  as  with  the  adsorbed 
preparation. 

The  fluid  toxoid  may  be  administered 
subsutaneousiy  or  intramusculariy.  TTie 
adsorbed  toxc^  is  preferably 
administered  intramuscularly. 

Absolute  contraindications  to  the  use 
of  diphtheria  toxoid  are  virtually 
nonexistent.  Apparent  anaphylactic 
reactions  to  diphtheria  toxoid  have  been 
rarely  reported.  A  marked  fibrile 
response  to  an  injection  should  be  cause 
for  reducing  the  subsequent  dose  to  one- 
tenth  or  one-fifth  the  former  dose. 
Individuals  receiving  corticosteriods  or 
other  immunosuppressive  drugs  may  not 
display  an  optimum  immunologic 
response:  accordingly,  if  discontinuation 
of  such  drugs  is  anticipated  within  the 
immediate  future,  immunization  should 
be  delayed  until  that  time.  In  the 
presence  of  a  fibrile  illness  it  is 
advisable  not  to  administer  diphtheria 
toxoid  alone  or  in  combination  with 
pertussis  vaccaine  because  of  possible 
confusion  as  to  the  cause  of  further 
fever. 

Inasmuch  as  clinical  diphtheria  may 
not  induce  adequate  active  immunity, 
immunizationof  individuals  who  have 
recovered  fttnn  diphtheria  and  who 
remain  Schick-test  positive  should  be 
undertaken  employing  a  reduced  initial 
dose  because  of  possible  sensitivity. 

Safety 

Fluid  and  adsorbed  diphtheria  toxoid 
must  be  tested  to  ensure  sterility,  the 
absence  of  hee  toxin,  aiid  the  absence 
of  blood  ^riHip  substances  in  significant 
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amount.  All  of  these  tests  are  well 
deflned  and  described  by  the  Bureau  of 
Biologies.  Experience  with  the 
administration  of  millions  of  doses  has 
shown  that  life-threatening  reactions  to 
this  toxiod  are  extremely  rare.  Transient 
local  reactions  and  systemic  symptoms, 
primarily  fever,  are  frequent,  expecially 
in  individuals  sensitized  by  prior 
exposure  to  the  toxin  or  toxoid.  These 
reactions  are  not  life-endangering  and 
usually  persist  only  a  day  or  two.  The 
severity  of  these  reactions  is  directly 
proportionate  to  the  amount  of  toxoid 
administered. 

Manufacturers  are  required  to  record 
all  reported  reactions. 

Efficacy 

Although  controlled  studies  employing 
currently  acceptable  design 
methodology  and  statistical  analysis 
have  not  been  carried  out,  extensive 
experience  in  many  countries  has  shown 
that  the  systematic  use  of  this  product 
for  the  immunizatin  of  infants  and 
children  has  been  associated  with  a 
striking  reduction  in  the  incidence  of  the 
disease.  Similar  but  less  extensive 
experience  indicates  comparable 
effectiveness  in  older  age  groups. 

The  potency  of  diphtheria  toxoid  prior 
to  administration  to  humans  is  tested  in 
guinea  pigs,  and  standard  procedures  for 
such  testing  have  been  developed  and 
are  required  of  manufacturers  by  the 
Bureau  of  Biologies.  In  the  case  of  the 
*  fluid  toxoid,  each  lot  must  be  tested  by 
immunizing  guinea  pigs,  followed  by 
subsequent  challenge  with  toxin  to  show 
protection.  Unimmunized  control 
animals  must  be  employed  to  ensure  the 
lethality  of  the  toxin  used  to  challenge 
the  immunized  animals.  Adsorbed 
diphtheria  toxoid  is  tested  by 
immunizing  guinea  pigs  and 
subsequently  determining  diphtheria 
antitokin  levels  as  prescribed. 

Quantitative  correlation,  however, 
between  the  results  of  animal  protection 
tests  and  primary  inmiunogenicity  in 
man  has  not  been  established,  although 
it  is  assumed  that  there  is  a  direct 
relationship.  For  primary  immunization, 
direct  testing  of  antitoxin  response  in 
man  should  be  required,  and  should  be 
repeated  whenever  signiHcant  changes 
in  the  manufacturing  process  are  made. 
However,  past  experience  indicates  that 
all  toxids  which  meet  the  requirements 
of  the  Office  of  Biologies  Research  and 
Review  (OBRR)  for  potency  in  animals 
have  proved  effective  as  boosters  in 
man.  (See  Special  Problems,  Number  3, 
Diphtheria  Toxoid  Generic  Statement.) 

Because  field  testing  of  disease 
prevention  is  currently  not  feasibile, 
testing  for  efficacy  in  man  requires 
evaluation  of  the  induction  of  serologic 


immunity.  This  may  be  achieved  by 
serological  tests,  or  by  the  performance 
of  the  Schick  skin  test  which  reflects 
serologic  and  clinical  immunity  with 
satisfactory  accuracy.  Three  doses  of 
the  fluid  toxoid,  given  4  weeks  apart,  or 
2  doses  of  the  adsorbed  preparation, 
separated  by  4  weeks,  should  result  in  at 
least  80  percent  conversion  of  Schick 
positive  or  seronegative  subjects  to  the 
Schick  negative  state  of  to  seropositivity 
(0.01  or  more  units  of  dophtheria 
antitoxin  per  mL  of  serum)  by  1  month 
after  the  last  dose.  To  avoid 
confounding  by  anamnestic  responses, 
use  of  the  Schick  test  technique  for 
efficacy  testing  in  man  should  be  limited 
to  young  infants  clearly  receiving 
primary  immunization.  Similarily, 
infants  should  be  used  for  serologic 
testing,  or  a  blood  sample  should  be 
drawn  7  days  after  the  first  dose  and 
tested  for  evidence  of  an  accelerated 
immune  response  which,  if  absent, 
would  indicate  primary  immunization. 

Special  Problems 

Diptheria  toxoid,  as  an  immunizing 
agent  in  man,  presents  several  problems 
that  warrant  efforts  toward  solution. 

1.  Although  the  safety  of  different  lots 
of  diptheria  toxoid  products  msy  be 
assured  by  animal  testing,  no  aninal 
model  or  other  laboratory  technique  for 
evaluation  of  effectiveness  has  been 
directly  coorelated  with  primary 
immunogenicity  in  human  with 
acceptable  precision.  Titers  of 
antibodies  as  determined  by 
neutralization  of  the  toxin  in 
experimental  animals  or  in  tissue  culture 
systems  are  better  related  to  immunity 
than  is  the  presence  of  hemagylutinating 
antibodies  in  senmi  specimens. 
However,  the  presence  of  low 
neutralizing  titers  does  not  ensure 
protection  against  large  amounts  of 
toxin. 

2.  The  nonspecific  reactogenicity  of 
diphtheria  toxoid,  probably  due  largely 
to  extraneous  proteins  derived  from  the 
organisms,  represents  a  complicating 
factor  in  the  immunization  of  individuals 
who  have  become  sensitized  to  these 
proteins.  The  Panel  has  noted  that  there 
are  no  purity  requirements  in  terms  of  Lf 
content  per  milligram  of  nitrogen  except 
for  the  Td  product. 

3.  For  several  reasons,  diphtheria 
toxoid,  fluid  or  adsorbed,  is  not  as 
effective  an  immunizing  agent  as  might 
be  anticipated.  First  clinical  diptheria 
may  occur  occasionally  in  immunized 
individuals— even  those  whose 
immunization  is  reported  is  reported  as 
complete  by  recommended  regimens. 
However,  when  it  does  occur  in  such 
individuals,  it  appears  to  be  milder. 
Second,  diptheria  toxoid  provides 


protection  only  against  the  toxin  and  not 
against  the  somatic  components  of 
Corynebacterium  diphtheriae. 
Occasional  local  infections,  respiratory 
or  cutaneous,  may  occur  in  immune 
individuals  and  nontoxigenci  strains 
may  produce  focal  infections.  Although 
both  of  these  situations  are  encountered 
from  time-to-time,  they  are  not  of  major 
importance.  Third,  the  permanence  of 
immunity  induced  by  the  toxoid  in  the 
light  of  decreasing  likelihood  of 
exposure  to  the  organism  (the  "streetcar 
booster")  is  open  to  question.  In  the 
absence  of  occasional  exposure,  it  is 
possible  that  individuals  immunixzed  as 
children  will  not  retain  a  degree  of 
immunity  that  will  provide  adequate 
protection  in  later  years.  Fourth,  the 
smaller  amount  of  diphtheria  toxoid 
present  in  tetanus  and  diphtheria 
toxoids  combined  for  adult  use  (Td)  has 
never  shown  conclusively  to  be  an 
adequate  primary  immunizing  agent. 
Furthermore,  the  intervals  between 
booster  doses  of  Td  in  adults  sufficient 
to  maintain  diphtheria  inmiunity  have 
not  be  established.  Fifth,  commendable 
efforts  by  producers  to  reduce  the 
nonspecific  reactivity  of  the  toxoid  by 
increased  purification  may  have 
resulted  in  diminished  immunogenicity. 
Finally,  the  absence  of  proof  recently 
obtained  in  humans  for  certain 
diphtheria  toxoids  by  simple  serological 
tests  or  readily  measureable  antibodies 
could  not  allow  a  Category  I  assignment. 
(See  section  2.b.  (2)  of  the  Introduction 
in  this  Report.) 

Recommendations 

The  following  recommendations  for 
the  production,  use,  and  evaluation  of 
diphtheria  toxoid  are  made: 

1.  Of  maximum  importance  is  the 
development  of  an  animal  or  laboratory 
testing  system  that  correlates 
consistently  and  with  acceptable 
precision  with  primary  immunogenicity 
in  humans.  Public  funding  to  support 
such  research  should  be  made  available. 
Until  such  a  model  is  established, 
current  toxoids  and  new  variations  on 
such  toxoids  will  require  field  testing  in 
humans  employing  serologic  methods. 
Such  field  testing  is  expensive  and 
difficult  to  conduct  both  because  of  the 
problem  of  finding  suitable  nonimmune 
subjects  and  because  of  the  current 
restraints  on  research  using  human 
beings.  Further,  the  necessity  for  field 
testing  of  each  toxoid  produced  by  a 
new  or  varied  technique  would 
understandably  inhibit  manufacture  *s  in 
terms  of  innovation  and  improvement, 
and  place  a  difficult  burden  upon  the 
Bureau  of  Biologies  in  determining 
which  alterations  in  production  methods 
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tune-consuming, 
1  expensive  field 

lade  to  reduce 


represent  sufficient  de|>artures  to 
warrant  field  testing,  ^fihanced 
correlation  of  existing  ^nimal  nrodels 
with  inununogenicity  i^  man  would 
obviate  s«ich  repetitit 
logistically  difficult  i 
studies. 

2.  BfforU  should  be  i 
nonspecifie  reactogeniiity  of  the  toxoid. 
Standards  should  be  e^tabUshed  for 
purity  of  the  toxoid  in  lerms  of  Lf 
content  per  milligram  qf  nitrogen. 

3.  Public  support  for  the  development 
of  a  more  immunogenic)  toxoid  should  be 
considered.  Of  much  Idwer  priority  is 
development  of  an  imn  unizing  agent 
against  components  of  tiie  organism 
other  than  the  toxoid. 

Monitoring  of  the  diphteria  immune 
status  of  the  population  by  Schick 
testing  or  serologic  testing  would  seem 
to  be  of  maximum  importance  to  prevent 
the  development  of  a  1^^  population  at 
risk  in  the  future.  The  wlue  of  the 
Schick  test  is  well  established. 
However,  the  prepare  tipn  of  Schick  test 
material  is  an  understafidably 
unprofitable  undertakiqg  for 
manufacturers.  Public  stipport  may  be 
necessary  for  continued  production  of 
this  material,  which  is  itifrequently  used 
but  occasionally  invaluable. 

4.  It  is  recommended  that  the  apparent 
immunogenic  superiorinr  of  the 
adsorbed  toxoid  over  the  fluid 
preparation  be  strongly  emphasized  and 
be  included  in  labeling  >f  products. 

5.  Finally,  for  the  dip]  theria  toxoids 
whose  effectiveness  cai  i  be  established 
by  simple  blood  tests,  tl  lere  must  be  a 
resolution  of  the  conflic  t  in  public  policy 
between  insistence  on  t  ffectiveness 
data  and  contraints  on  i  tbtaining  such 
data  resulting  horn  the  i  u>mplex  issue  of 
informed  consent.  (See  tection  2.b.  [2]  in 
the  Introduction  to  this  leport.) 

Basis  for  Classification 

Past  experience  indie  ites  that  all 
diphtheria  toxoids  that  neet  the  Bureau 
of  Biologies'  requirements  for  potency  in 
animal  tests  have  pjrov^  effective  as 
boosters  in  man.  Thereftjre,  all  currently 
Ucensed  and  marketed  tiroducts  are 
classified  in  Category  I  as  regards  their 
use  for  secondary  or  booster 
immunization.  | 

However,  quantitative  correlation 
between  primary  immuaogenicity  in 
man  and  the  results  of  animal  protection 
tests  has  not  been  estaqlished;  therefore 
direct  testing  of  antitox^  responses  in 
man  is  required,  and  should  be  repeated 
whenever  significant  chhnges  in  the 
manufacturing  process  )  ire  made.  For 
these  products,  therefore,  for  which  such 
evidence  of  effectiveness  in  primary 
immunization  has  not  b(«n  acquired. 
Category  UIA  is  recomn  ended. 


UMI 
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SPECIFIC  PRODUCT  REVIEWS 

Diphtheria  Toxmd  Absorbed 
Manufactured  by  Biweau  of 
Laboratories,  Michigan  Department  of 
Public  Health 

.  Recommendations.  TTie  Panel 
recommends  that  this  product  be  placed 
in  Category  IHC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  inaufficient  data  on  labeling,  safety, 
and  effectiveness. 

Diphtheria  Toxoid  Manufactnrad  by 
Connaught  Laboratories  IJmtt^ 

1.  Description.  This  product  contains 
40  to  50  Lf  fluid  diphtheria  toxoid  per 
mL  According  to  a  revision  of 
manufacturing  procedures  in  1973,  the 
current  product  should  contain  50  Lf  per 
mL. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  active  immunizations 
against  diphtheria.  Three  doses  of  1  cc 
(50  Lf)  each  at  intervals  of  4  weeks, 
beginning  at  3  to  6  months  of  age. 
Reinforcing  doses  of  1  cc  are  given  1 
year  after  the  primary  series  and  4  years 
later.  At  school  age  an  additional 


reinforcing  dose  of  0.1  to  0.2  mL  may  be 
given  without  being  preceded  by  a 
reaction  test 

b.  Contraiadications. 
Contraindications  are  not  well  outlined. 
Reaction  tests  are  recommended  in 
older  children  (over  8  years)  and  adults. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  prothict  meets  Federal 
requirements. 

(2)  Human.  In  studies  (Ref.  1)  carried 
out  in  1964  to  1965, 68  children,  ages  7  to 
15  years,  were  evaliiated  for  their 
diphtheria  antitoxin  levels  after  3 
injections  of  Connaught  Laboratories 
DT — polio  vaccine.  Sera  from  54 
children  had  no  preimmimization 
antibody,  and  were  considered  to  be 
primary  responders.  Eighty-three 
percent  had  protective  levels  of 
diphtheria  antibody  1  month  after  the 
third  injection. 

b.  Safety— {\)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  data  relating 
specifically  to  this  product  are 
presented.  The  manufacturer  states  that 
adverse  reactions  have  not  been 
reported. 

c.  BenefU/rislt  ratio.  The  benefit-to- 
risk  assessment  of  the  product  is 
satisfactory. 

d.  Labeling.  There  is  some 
inconsistency  in  labeling  in  the 
submission  as  to  exact  Lf  content. 
Contraindications  should  be  listed. 

4.  Critique.  This  product  meets  United 
States  standards  for  animal  safety  and 
potency  and  appears  safe  in  humans. 
Serologic  data  show  adequate  antibody 
response.  The  package  insert  should 
mention  contraindications,  and  it  should 
be  stated  that  the  preferred  product  for 
immunizations  of  infants  is  a 
combination  product  (DTP). 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product  Labeling 
should  be  revised  in  accordance  with 
currently  accepted  guidelines  and  the 
recommendations  of  this  Report 

Dipltfiieria  Toxoid  Fluid  Manufactured 
by  Dow  Chemical  Coin|»any 

1.  Description.  This  manufacturer 
maintains  a  license  for  fluid  diphtheria 
toxoid,  although  it  has  apparently  never 
marketed  the  product  as  a  monovalent 
antigen,  either  in  the  fluid  or  adsorbed 
form.  Instead,  it  is  supplied  in  2 
adsorbed  products,  1  in  combination 
with  tetanus  toxoid  and  the  other  with 
tetanus  toxoid  and  pertusais  vaccine. 
Techniques  for  preparation  of  the  toxoid 
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for  ultimate  combifiation  meet  or  exceed 
Federal  requirementB. 

2.  Labeling — a.  Recommended  use/ 
indications.  Nonexistent  because  the 
product  is  oot  marketed. 

b.  Contmindicatione.  Nonexistent 
because  the  product  is  not  marketed. 

3.  Analysis— a.  Efficacy— {1)  Animal. 
This  product  meets  Federal  requrements 
when  tested  after  combination  with 
tetanus  toxoid  and  adsorption. 

(2).  Human.  No  data  relating  directly 
to  this  product  are  available. 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements  when  tested 
after  combination  with  tetanus  toxoid 
and  adsorption. 

(2)  Human.  No  data  relating 
specifically  to  this  product  are  available, 
lliere  have  been  only  5  reports  in  a  10- 
year  period  of  reactions  to  the  adsorbed 
product  combined  with  tetanus  toxoid, 
and  all  5  of  these  were  insigniHcant 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  cannot  be  determined 
for  this  unmarketed  product. 

4.  Critique.  The  manufocturer 
maintains  a  Kcense  for  diphdieria 
toxoid,  fluids  although  it  has  never  been 
marketed  in  the  monovalent  form. 
Inasmuch  as  the  manufecturer  does 
maintain  a  license  for  2  combined  forms 
of  adsorbed  diphtheria  toxoid,  the  Panel 
believes  that  maintenance  of  this  license 
is  superfluous. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrathre  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Diphtheria  Toxoid  Manufactured  by 
Istituto  Sieroterapico  Vacdnogeno 
'  Toscano  "Sdavo" 

No  data  have  been  provided  by  the 
manufacturer  for  diphtheria  toxoid,  for 
which  they  are  presently  licensed,  la  the 
absence  of  any  information  from  the 
manufacturer,  the  Pane!  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product. 

Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product 

Diphtheria  Toxoid  Adsorbed 
Manufactiued  by  Istituto  Sieroterapico 
Vacdnogeno  Toscano  "Sclavo" 

1.  Description.  A  diphtheria  toxoid 
purified  by  the  metapfaosphoric  acid 
method,  containing  15  Lf  of  toxoid  per 
0.5  mL  dose,  and  2  mg  aluminum 


hydroxide  per  0^  mL  dose '  (80  percent 
of  maximum  permitted  amount).  It  is 
preserved  in  thimerosal  at  a 
concentration  of  1:10.000. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  active  immunization 
against  diphtheria  in  children  under  6, 
two  0.5  mL  doses  6  to  8  weeks  i^art  and 
a  "booster"  dose  1  year  later.  There  is 
no  discussion  concerning  choice  of  this 
product  as  aganist  diphtheria  toxoid  or 
diphtheria  and  tetanus  toxoid  and 
pertussis  vaccine.  The  container  label 
should  say  "SHAKE  WELL." 

b.  Contraindications.  Acute  or  active 
infections  and  temporary 
immunosuppression;  in  situations 
involving  prolonged  immunosuppression 
an  extra  dose  is  recommended. 

3.  Analysis— &.  Efficacy— (\]  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  A  "controlled  study"  (Ref. 
2)  is  cited  using  this  toxoid  in 
combination  with  typhoid-paratyphoid 
A  and  B  (TAB)  for  children  all  pretoudy 
immunized  against  diphtheria.  Three  to 
4-fold  increases  in  antitoxin  titer  were 
observed.  Additional  data  submitted  on 
DT  and  Td  provided  evidence  of 
effectiveness. 

b.  Safety—^)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  lack  of  complaints  or 
claims  against  the  product  suggest  that 
it  is  presumably  not  unduly  reactive. 

4.  Benefit/risk.  The  benefit-to-risk 
assessment  of  tiiis  |si}duct  is 
satisfactory. 

5.  Critique.  Additional  data  were 
provided  to  the  Panel  subsequent  to  the 
original  submission.  The  data  were 
submitted  as  part  of  a  license 
application  to  FDA  for  DT  and  Td 
products,  but  in  accordance  with  the 
guidelines  established  by  the  Panel 
regarding  the  extrapolation  of  data  bom 
the  use  of  combined  vaccines,  there  was 
suffident  information  to  show  that  this 
product  is  safe  qnd  effective. 

6.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(8)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product  Labeling 
should  be  revised  in  accordance  with 
currently  accepted  guidelines  and  the 
recommendations  of  the  Report. 


'  The  label  submitted  \o  the  Panel  is  wrong.  This 
product  contains  of  Al(OH)>  per  dose.  It  is  the 
Panel's  understanding  that  the  labeling  has  been 
corrected. 


Diphtheria  Toxoid  Manufactured  by 
Massachusetts  Public  Heahh  Biologic 
Laboratories 

1.  Description.  This  is  a  fluid 
diphtheria  toxoid,  which  is  no  longer 
issued.  It  contains  20  Lf  of  diphtheria 
toxoid  per  mL  No  information  on 
production  details  is  provided.  The 
diluting  medium  is  sodium  chloride, 
buffered  with  0.05  M  phosphate  buffer 
The  preservative  is  thimerosal  in 
concentration  1:10,000. 

2.  Labeling — a.  Recommended  use/ 
indications.  No  labeling  is  included  in 
the  submissioiL 

b.  Contraindications.  No  labeling. 

3.  Analysis — a.  Efficacy— [1]  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Several  published  reports 
on  the  efficacy  of  the  manufacturer's 
products  are  cited  in  the  submission 
(Ref.  3).  In  the  1950's,  this  toxoid 
appeared  efficacious  in  elidting 
antitoxin  response  in  persons  who  did 
not  demonstrate  measurable  antitoxin  in 
their  blood. 

b.  Safety— {1]  Ajiimal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Safety  data  are  presented 
(Ref.  3]  from  a  multitude  of  publications 
from  the  1950's  and  1960's,  and  suggest 
that  the  product  is  innocuous. 

c  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  for  this  product  appears 
to  be  satisfactory. 

4.  Critique.  This  fluid  diphtheria 
toxoid  has  been  shown  to  be  safe,  and 
the  data  fi*om  the  literature  support  its 
efficacy  when  used  as  directed  for 
primary  immunization.  No  package 
insert  is  provided. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  this  country 
in  the  form  for  which  licensed. 

Diphtheria  Toxoid  Manufactured  by 
Merrell-Natiaaal  Laboratories,  Division 
of  Ridiardson-Merrelt  Inc. 

Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Diphtheria  Toxoid.  Fhiid.  Manufactured 
by  Parke,  Davis  &  Cani|>any 

1.  Description.  This  is  a  fluid 
diphtheria  toxoid  containing  88  Lf  of 
diphtheria  toxoid  per  0.5  mL  dose.  The 
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final  product  contains  0.5  percent 
glycerin.  1:10,0(W  thimerosal  as  a 
preservative,  and  is  suspended  in 
isotonic  sodium  chloride.  A  strain  of 
Corynebacterwi  r?  diphtheriae  PW8  of 
proven  toxigenic  ity  is  used  for  toxin 
production.  Formaldehyde  is  used  as  the 
toxoiding  agent,  and  the  toxoid  is  then 
further  purified  1  >y  ultrafiltration, 
ammonium  sulfa  te  precipitation  and 
subsequent  diah  sis. 

This  product  ii  i  not  currently  on  the 
market,  but  the  manufacturer  wishes  to 
retain  its  licenseifor  possible  future 
public  health  and  medical  demand. 

2.  Labeling — al  Recommended  use/ 
indications.  No  kbeling  was  submitted. 

b.  Contraindiaptions.  No  labeling  was 
submitted. 

3.  Analysis — al  Efficacy — (1)  Animal. 
This  product  mef  ts  Federal  minimum 
requirements  for  diphtheria  toxoid. 

(2)  Human.  In  1961  to  1962,  as  part  of 
a  combined  evaluation  of  diphtheria  and 
tetanus  toxoids,  and  poliomyelitis 
vaccine,  a  total  of  61  prison  inmates 
were  given  a  varjety  of  preparations 
containing  ParkefDavis  diphtheria 
toxoid  singly  or  ih  combination  with 
tetanus  toxoid  and  poliomyelitis  vaccine 
(Ref.  4).  In  most  instances  the  doses 
administered  probably  elicited  booster 
responses.  It  is  not  stated,  however, 
where  the  products  used  were  fluid  or 
adsorbed  toxoids.  Furthermore,  it  was 
not  clear  whether  the  vaccines  were 
experimental  lots  or  the  toxoids 
currently  in  use.  I 

b.  Safety— {\)  j  Inimal.  This  product 
meets  Federal  rei  juirements  for 
diphtheria  toxoid . 

(2)  Human.  No  data  were  provided  to 
substantiate  the  i  lafety  of  this  product. 

c.  Benefit/risk  ratio.  This  cannot  be 
determined  in  thi  absence  of  adequate 
data  with  regard  to  safety  and  efficacy. 

4.  Critique.  Thi » is  a  fluid  diphtheria 
toxoid,  currently  licensed,  but  not 
marketed,  which  appears  to  meet  animal 
efficacy  and  safe  :y  requirements. 
Satisfactory  data  have  not  been 
provided  by  whic  h  to  assess  either  the 
safety  or  efficac^  of  this  product  in 
humans,  whether!  used  for  primary  or 
booster  immunize  ition. 

No  labeling  ha$  been  submitted. 

The  Panel  has  «  general  concern 
about  the  present  indications  for  the  use 
of  fluid  diphtherif  toxoid,  in  view  of  the 
greater  and  morejdurable  immunity 
provided  by  adsorbed  toxoids. 

5.  Recommendations.  The  Panel 
reconmiends  thadthis  product  be  placed 
in  Category  IIIC  ^nd  that  the 
appropriate  licenie  be  revoked  for 
administrative  re&sons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  ai  id  consequently  there 
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are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Diphtheria  Toxoid  Adsori>ed 
Manufactured  by  Parke,  Davis  ft 
Company 

1.  Description.  This  is  an  aluminum 
phosphate  adsorbed  diphtheria  toxoid, 
containing  15  Lf  per  0.5  mL  dose,  and  2.5 
mg  of  aluminum  phosphate  per  0.5  mL 
dose.  It  is  suspended  in  0.9  percent 
saline,  and  IriaOOO  thimerosal  is 
included  as  a  preservative.  The 
manufacturing  process,  clarified  in  a 
supplemental  submission,  de^nes  the 
strain  of  Corynebacterium  diphtheriae 
to  be  used,  and  outlines  a  process  of 
ultrafiltration,  ammonium  sulfate 
precipitation,  and  subsequent  dialysis. 
This  product  is  not  currently  on  the 
market,  but  the  manufacturer  wishes  to 
retain  its  license  for  possible  future 
public  health  and  medical  demand. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  said  to  be 
recommended  for  the  active 
immunization  of  children  from  6  months 
to  8  years  of  age.  where  a  multiple 
antigen  is  not  indicated.  The  labeling 
further  states  that  this  product  may  be 
used  to  immunize  older  children  and 
adults,  but  with  appropriate  caution 
because  of  the  possibility  of  reactions. 

A  complete  immimizing  treatment  is 
said  to  consist  of  two  0.5  mL  doses  at 
intervals  of  4  to  6  weeks.  A  recall  dose  1 
to  2  years  after  the  initial  course  is 
recommended  for  full  protection.  The 
labeling  was  last  revised  in  December 
1964,  and  thus  differs  strikingly  from 
current  national  recommendations. 

b.  Contraindications.  No  absolute 
contraindications  are  listed.  Children 
with  a  negative  Schick  test  are 
recommended  not  to  receive  diphtheria 
toxoid. 

3.  Analysis — a.  Efficacy — (1)  /inimal. 
This  product  meets  Federal 
requirements  for  diphtheria  toxoid. 

(2)  Human.  In  1961  to  1962,  as  part  of 
a  combined  evaluation  of  diphtheria  and 
tetanus  toxoids,  and  poliomyelitis 
vaccine,  prison  inmates  were  immunized 
with  various  combinations  of  Parke- 
Davis  diphtheria  toxoids  (Ref.  4).  In 
most  instances,  the  serologic  responses 
obtained  apparently  represented  booster 
reactions.  Furthermore,  it  is  not  clear 
whether  the  products  used  were  fluid  or 
adsorbed  diphtheria  toxoid. 

b.  Safety— -{1)  Animal.  This  product 
meets  Federal  requirements  for 
diphtheria  toxoid. 

(2)  Human.  There  is  adequate 
documentation  of  the  safety  in  humans 
of  Parke-Davis  adsorbed  diphtheria 
toxoids,  as  contained  in  the  submission. 

(c)  Benefit/risk  ratio.  This  cannot  be 
determined  with  precision,  owing  to  the 


absence  of  satisfactory  data 
documenting  the  efficacy  of  this  product 
when  used  as  a  primary  immunizing 
agent.  However,  it  is  likely  that  the 
benefit-to-risk  assessment  would  be 
satisfactory  when  the  toxoid  is  used  as 
a  booster  immunizing  agent. 

4.  Critique.  Since  this  product  is  not 
currentiy  on  the  market,  the  labeling  i»' 
badly  out-of-date,  and  requires 
substantial  revision  in  order  to  conform 
with  current  national  recommendations 

-  for  use  of  diphtheria  toxoids. 
Furthermore,  the  statement  that  children 
with  a  negative  Schick  test  do  not 
require  diphtheria  toxoid  is 
inappropriate,  inasmuch  as  a  Schick- 
negative  child  may  become  positive  as 
time  goes  on,  and  therefore  should  have 
appropriate  boosters  as  recommended 
in  standard  immimization  schedules. 
The  Panel  flnds  there  is  adequate 
documentation  for  the  safety  of  this 
product  for  that  period  of  time  when 
this  product  was  previously  on  the 
market,  as  well  as  adequate 
documentation  of  its  efficacy  in  humans 
when  used  as  a  booster  immunization. 
Satisfactory  data  for  the  efficacy  of 
adsorbed  toxoid  in  humans,  when  used 
for  primary  immunization,  have  not  been 
provided. 

5.  Recommendations.  The  Panel      :    - 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  has  not  been  marketed  for  a 
number  of  years  in  the  form  for  which 
licensed  and  consequenUy  there  are 
insufficient  data  on  labeling,  safety,  and 
effectiveness. 

Diphtheria  Toxoid,  Fliud,  Manufactured 
by  Texas  Department  of  Health 
Resources  _^..: 

1.  Description.  This  is  a  fluid 
diphtheria  toxoid  which  is  purifled  and 
concentrated  by  the  ammonium  sulfate 
fractionation  method.  It  is  diluted  in 
buffered  saline  and  preserved  in  1:10.000 
thimerosal.  It  contains  120  Lf  of 
diphtheria  toxoid  per  mL. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  manufacturer 
recommends  this  product  for  use  in 
infants  and  young  children  only  when 
there  is  a  contraindication  to  the  ^ 
administration  of  preparations  of 
diphtheria  toxoid  combined  with  tetanus 
toxoid  and  pertussis  vaccine.  When 
necessary  to  administer  the  preparation 
to  individuals  less  than  7  years  of  age,  3 
injections  of  1.0  mL  subcutaneously  are 
recommended  at  3  to  4  week  intervals. 
For  the  primary  immunization  of 
individuals  greater  than  7  years  of  age  In ' 
is  recommended  that  adult-type  tetanus 
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and  diphtheria  toxoids  be  administered. 
There  is  no  recommendation  for 
reinforcing  doses  nor  is  a  schedule  for 
primary  immunization  of  individuals  7 
years  of  age  or  older  provided, 
b.  Contraindications.  It  is  a 
recommended  that  individuals  7  years  of 
age  and  older  should  receive  no  more 
than  a05  mL  by  injection  without  testing 
for  sensitivity.  Other  contraindications 
are  not  specified. 

3.  Analysis— a.  Efficacy— [1]  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  Data  directly  related  to 
this  product  are  not  available. 

b.  Safety— (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  No  serious  reaction  has 
been  reported  related  to  the  many  ' 
thousimd  doses  of  the  product 
distributed  over  the  10-year  period. 

c.  Benefit/risk  ratio.  Although  the  risk 
firom  this  preparation  is  low  and  the 
benefit  is  probably  high,  in  the  absence 
of  human  data  no  precise  statement  can 
be  made  regarding  primary 
immunization.  However,  the  benefit-to- 
risk  assessment  is  satisfactory  when  the 
toxoid  is  used  as  a  booster  immunizing 
agent. 

4.  Critique.  The  Panel  has  a  general 
concern  about  whether  there  are  present 
indications  for  the  use  of  fluid 
diphtheria  toxoid,  in  the  light  of  greater 
and  more  prolonged  immunity  provided 
by  the  adsorbed  preparations. 
Furthermore,  although  this  preparation 
is  presumbly  highly  potent  (120  Lf  per 
dose],  direct  evidence  of  its  superiority 
to,  or  comparability  with  adsorbed 
preparations  as  immunizing  agents  in 
humans  is  not  available.  Finally,  the 
recommendations  for  its  use  are  not 
consonant  with  those  of  advisory  bodies 
in  the  United  States. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued 
provided  that  labeling  is  revised  in 
accordance  with  the  Panel's  comments 
regarding  labeling. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  niA  as 
regards  its  use  for  primary  immunization 
and  that  the  manufacturer's  license  for 
this  product  be  maintained  for  a  period 
not  to  exceed  3  years,  during  which  time 
the  manufacturer  will  be  expected  to 
provide  satisfactory  evidence  of  efficacy 
in  humans  under  conditions  of  primary 
immunization.  Labeling  should  be 
revised  in  accordance  with  the 
recommendations  of  this  Report. 


.  Diphtheria  Toxoid  Manufactured  by 
Wyetfa  Laboratories,  Inc. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIC  and 
that  the  appropriate  license  be  revoked 
for  administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Diphtheria  Toxoid  Adsorbed 
Manufactured  by  Wyeth  Laboratories, 
Inc. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  inC  and 
that  the  appropriate  license  be  revoked 
for  administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Refetraces 

(1)  BER  Volume  Z124. 

(2)  BER  Volume  2111. 

(3)  BER  Volume  2053. 

(4)  BER  Volume  2003.      ^ 

Generic  Statement  on  Tetanus  Toxoid 

Tetanus  is  an  acute  disease  of  the 
nervous  system  caused  by  infection  with 
the  tetanus  bacillus,  Clostridium  tetani, 
which  produces  an  extremely  potent 
neurotoxin  that  is  lethal  to  man  in 
minisnde  amounts  (approximately  7 
millionths  of  a  milligram).  The  tetanus 
bacillus  also  produces  lesser  reactive 
substances.  The  disease  is  of  major 
importance,  killing  perhaps  1  million 
people  woridwide  annually,  many  of 
whom  are  newborns.  The  tetanus 
bacillus  is  probably  primarily  a  resident 
of  the  intestinal  tract  of  various  animals, 
but  spores  are  widely  distributed  in  soil 
and  dirt,  and  when  carried  into 
devitalized  injured  human  tissue  that  is 
low  in  oxygen,  the  spore  form  of  the 
bacillus  can  germinate,  multiply,  liberate 
toxin  and  hence  cause  the  disease.  The 
disease  can  be  prevented  by 
immunization  with  tetanus  toxoid. 
Immunization  is  indicated  for  everyone, 
since  natural  immunity,  if  it  exists  at  all, 
is  exceedingly  rare  in  man:  not  even  the 
disease  itself  produces  immunity  in 
those  who  recover  ft-om  it. 

Because  the  morbidity  and  mortality 
of  tetanus  are  largely  a  consequence  of 
the  toxin  elaborated  by  the  organism, 
antiserum  (antitoxin)  prepared  by 
immunizing  horses  has  been  used  for 
many  decades  in  the  treatment  of  the 
disease  and  for  its  prevention  in 
exposed  susceptible  individuals.  More 
recently  the  use  of  antitoxin  prepared 
from  horse  serum  has  been  largely 
replaced  by  the  use  of  tetanus  immune 
globulin  (TIG)  prepared  from  human 


serum.  This  approach  to  control  of  the 
disease  is  only  partially  successful 
because  the  disease  may  already  be 
established  by  the  time  of  treatment, 
and  toxin  that  has  been  adsorbed  and 
fixed  to  cells  is  unaffected  by  antitoxin 
or  TIG.  Penicillin  or  alternative  effective 
antibiotic  agents  may  eradicate  the 
organism,  but  because  they  have  no 
effect  against  toxin,  antibiotics  are  only 
an  adjimct  to  therapy.  For  these  reasons, 
passive  immunization  with  antitoxin  or 
immune  globulin  and  therapy  with 
antimicrobial  agents  have  been  an 
unsatisfactory  approach  to  treatment  of 
the  disease,  and  active  immunization  of 
humans  against  the  toxin  had  been 
employed  for  many  years. 

Nature  of  Product 

Tetanus  toxoid  is  a  formaldehyde 
detoxified  bacteria-free  filtrate  of  an 
anaerobic  culture  of  a  specially  selected 
strain  of  Clostridium  tetani:  sometimes 
the  culture  is  lysed  before  filtration  to 
liberate  more  toxin.  Toxin  yields  are 
comparable  to  those  obtained  with 
Corynebacterium  diphtberiae  and 
indeed  the  two  toxins  are,  as  protein 
molecules,  remarkably  similar  despite 
the  great  differences  in  their 
pharmacologic  action. 

Production 

Tetanus  toxoid  is  produced  ivith  high 
yields  in  a  simple  Uquid  anaerobic 
medium,  is  detoxified  with 
formaldehyde,  is  partially  purified  and 
thus  fieed  of  extraneous  bacterial 
proteins,  and  in  final  dilution  is 
administered  in  a  dose  similar  to  or 
slightly  less  (in  terms  of  fiocculation  or 
Lf  units)  than  that  for  diphtheria  toxoid. 
The  medium  must  contain  no  substance 
derived  from  horses,  no  know  allergens, 
and  no  more  than  a  specified  trace  of 
blood-grouping  substances.  Although 
tetanus  toxoid  has  been  widely  and 
successfully  used  in  the  plain  ("fluid") 
form,  the  superiority  of  aluminum  salt- 
adsorbed  tetanus  toxoid  has  been 
clearly  demonstrated,  and  this  form  of 
the  toxoid  is  the  most  widely  used. 

Purification  of  tetanus  toxoid  is 
usually  accomplished  by  methanol 
precipitation,  by  ammonium  sulphate  or 
metaphosphate  purification,  or  less 
often  by  ultrafiltration.  It  is  diluted  to  a 
concentration  that  will  pass  official 
requirements  and  a  preservative 
(usually  thimerosal)  is  added.  It  is 
subjected  to  the  standard  tests  for 
sterility,  safety,  and  potency  required  by 
the  U.S.  regulations.  , 

The  antigenicity  in  man  of  tetanus 
toxoid  can  vary  considerably  from 
preparation  to  preparation:  this 
variation  is  partly  due  to  variations  in 
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the  quality  and  co  ntent  of  toxoid  (about 
2  to  10  Li)  or  of  all  uninum  ion  in  the 
adjuvant.  The  protective  level  is 
assumed  to  be  api roximately  0.01  unit 
per  mL  of  tetanus  bntitoxin  toxoid.  The 
geometric  mean  aptibody  titer  response 
to  various  preparations  in  man  after  a 
single  dose  of  either  fluid  or  adsorbed 
toxoid  is  extremew  variable,  from  less 
than  0.001  unit  to  f.OS  unit.  However, 
with  2  doses  of  acBorbed  toxoid,  or  3 
doses  of  fluid  toxoid,  this  variation  is 
greatly  reduced  ai^d  titers  usually 
exceed  the  protective  level. 

Use  and  Contrainoications 

This  product  is  iften  used  singly  as 
well  as  in  combination  with  diphtheria 
toxoid  (DT  or  Td)  pr  with  diphtheria 
toxoid  and  pertussis  vaccine  (DTP).  The 
most  commonly  uj  ed  product  is  DTP, 
which  is  routinely  recommended  for  use 
in  children  6  years  and  under  in  age;  for 
older  children  and  adults  it  is 
recommended  thaj  tetanus  and 
diphtheria  toxoidsl  (combined)  for  adult 
use  (Td)  be  employed  for  booster 
purposes.  Tetanus  toxoid  is  used  singly 
by  physicians  who  consider  that  the 
diphtheria  compoiient  is  either 
unnecessary,  or  liiely  to  cause  an 
untoward  reaction  in  the  patient.  The 
fluid  toxoid  is  givan  in  3  doses  at  least  a 
month  apart,  withe  fourth  reinforcing 
dose,  generally  about  8  to  12  months 
later.  The  adsorbed  form  is  given  in  2 
doses  at  least  a  mi  >nth  apart,  with  a 
reinforcing  dose  ai  i  in  the  case  of  fluid 
toxoid.  Routine  be  oster  injections  are 
recommended  at  IB  year  intervals.  In  the 
case  of  wounds,  b  )osters  are 
recommended  if  tl  e  interval  since  the 
last  booster  is  moi  e  than  5  years,  and  in 
the  opinion  of  som  e,  if  the  interval  is 
more  than  1  year. 

In  areas  where  Neonatal  tetanus  is  a 


problem,  it  can  be 
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virtually  ehminated 


by  administering  ^  ither  (1)  two  or  more 
properly  spaced  d  )ses  of  adsorbed 
toxoid  to  all  womt  n  of  child-bearing 
age,  or  (2)  two  or  i  lore  doses  of 
adsorbed  toxoid  d  iiring  pregnancy,  at 
least  a  month  apai  t,  with  the  second 
dose  at  least  2  an(  preferably  3  weeks 
before  delivery. 

Safety 
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million  doses  in  a  series  reported  from 
Denmark,  where  a  thorough  followup 
study  was  possible. 

Manufacturers  are  required  to  record 
reported  reactions. 

Efficacy 

When  used  as  recommended,  tetanus 
toxoid  has  provided  protection  to  over 
95  percent  of  those  inoculated  as  judged 
by  the  induction  of  senun  titers  of  at 
least  0.01  antitoxin  unit  per  mL  Indeed, 
during  World  War  II,  only  4  properly 
immunized  U.S.  Army  personnel 
developed  tetanus  among  2.500,000 
persons  wounded  or  injiu^d.  Other 
apparent  failures  have  been  reported, 
but  in  almost  all  instances  they  were 
associated  with  incomplete 
immunization  or  a  false  history  of 
immunization. 

Special  Problems 

Continued  efforts  should  be  made  to 
establish,  for  routine  lot-to-lot  control, 
the  usefulness  of  the  quantitative 
technique  of  the  evaluation  of  tetanus 
toxoids  against  the  International 
Standards.  This  technique  has  been 
accepted  by  the  European 
Pharmacopoeia.  Direct  human  testing  of 
any  new  or  altered  product  should  be 
required  until  such  time  as  these  efforts 
are  completed.  The  Panel  accepts  the 
Bureau  of  Biologies'  potency 
requirements  in  animals  as  evidence  of 
adequate  immunogenicity  for  use  as  a 
booster  in  man. 

Historically,  the  antitoxin  resonse  to 
the  initial  2  doses  of  adsorbed  toxoid 
has  been  excellent.  However,  recent 
changes  in  manufacturing  procedures 
may  have  resulted  in  lowering  of  the 
immimizing  potency  of  tetanus  toxoid  in 
some  products;  hence,  there  is  a  need  for 
reevaluating  the  primary  antigenicity  of 
current  preparations  in  man. 

Considerable  confusion  exists 
concerning  the  interchangeability  of 
fluid  and  adsorbed  toxoid.  However, 
studies  have  shown  the  greater  eff'cacy 
of  adsorbed  toxoid,  not  only  in  the 
magnitude  but  in  the  duration  of  the 
immune  response.  This  superiority  is 
particularly  marked  in  combined  active- 
passive  immunization. 

The  incidence  of  reactions,  though  not 
of  major  importance,  might  be  reduced 
by  puriflcation  of  the  toxoid  and  by 
eliminating  excessive  booster  doses  in 
highly  immunized  persons. 

Recommendations 

There  is  a  need  for  further  studies  on 
the  World  Health  Organization- 
sponsored  quantitative  potency  test  in 
animals  to  establish  the  conditions 
under  which  the  results  are  reproducible 
and  to  relate  these  results  more  closely 


to  those  obtained  in  immunization  of 
man. 

EflTorts  should  be  encouraged  to 
enhance  the  immunogenicity  of  tetanus 
toxoid  without  increasing  its 
reactogenicity  so  that  fewer  injections 
are  required  for  primary  immunization. 
Furthermore,  it  is  essential  to  validate 
the  immunogenicity  in  man  of  toxoids  in 
current  use  that  have  not  already  been 
so  tested.  An  illustrative  protocol  for 
such  tests  has  been  developed. 

It  is  recommended  that  the 
immunogenic  superiority  of  the 
adsorbed  toxoid  over  the  fluid 
preparation,  especially  with  regard  to 
the  duration  of  protection,  be    .  ' 

emphasized  and  be  included  in  labeling 
of  products. 

A  minimum  standard  of  purity  should 
be  established  for  tetanus  toxoid. 

Finally,  for  the  tetanus  toxoids  whose 
ei^ectiveness  can  be  established  by 
simple  blood  tests,  there  must  be  a 
resolution  of  the  conflict  in  public  policy 
between  insistance  on  effectiveness 
data  and  constraints  on  obtaining  such 
data  resulting  from  the  complex  issue  of 
informed  consent.  (See  section  2.b.  (2)  in 
the  Introduction  in  this  Report.) 

Basis  for  Classification 

Past  experience  indicates  that  all 
tetanus  toxoids  that  meet  the  Bureau  of 
Biologies'  requirements  for  potency  in 
animal  tests  have  proved  effective  as 
boosters  in  man.  'Hierefore,  all  currently 
licensed  and  marketed  products  are 
classifled  in  Category  I  as  regards  their 
use  for  secondary  or  booster 
immunization. 

However,  quantitative  correlation 
between  primary  immunogenicity  in 
man  and  the  results  of  animal  protection 
tests  has  not  been  established; 
therefore,  direct  testing  of  antitoxin 
responses  in  man  is  required,  and 
should  be  repeated  whenever  signiflcant 
changes  in  the  manufacturing  process 
are  made.  For  those  products,  therefore, 
for  which  such  evidence  of  effectiveness 
in  primary  immunization  has  not  been 
acquired,  Category  IILA  is 
recommended.  , 
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SPECinC  PRODUCT  REVIEWS 

Tetanus  Toxoid  Adsorbed  Manufactured 
by  Bureau  of  Laboratories,  Michigan 
Department  of  Public  Health 

1.  Description.  This  preparation 
comprises  tetanus  toxiod,  adsorbed  onto 
aluminum  phosphate,  and  contains  5  to 
10  Lf  per  0.5  mL 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  use  in  the  initiation 
and  maintenance  of  immunity  to  tetanus 
in  adults.  It  is  speciHcally  recommended 
that  infants  and  yoimg  children  be 
immunized  with  a  combined  preparation 
containing  diphtheria  toxoid  and 
pertussis  vaccine  and  that  adolescent 
children  receive  primary  immunization 
with  tetanus  and  diphtheria  toxoids  of 
the  adult  tjrpe.  The  recommended  course 
for  primary  immunization  with  this 
product  comprises  2  injections  of  0.5  mL 
intramuscularly  4  to  6  weeks  apart, 
followed  by  a  reinforcing  dose  6  to  12 
months  later.  A  further  reinforcing  dose 
of  0.2  mL  every  10  years  is  advised.  The 
package  insert  contains  no  mention  of 
reinforcing  doses  with  injury. 

b.  Contraindications.  Acute 
respiratory  or  other  infections  are  given 
as  reasons  for  deferral  of  immunization, 
and  a  warning  about  the  possibility  of 
an  unsatisfactory  immune  response  in 
individuals  receiving 
immunosuppressive  drugs  is  provided.  It 
is  stated  that  individuals  not  previously 
immunized  will  not  be  protected  by 
tetanus  toxoid  at  the  time  of  injury  and 
recommends  instead  that  tetanus 


immune  globulin  and  toxoid,  given 
simultaneously  at  different  sites,  be 
given  at  the  time  of  injury  followed  by 
later  completion  of  active  immunization 
against  tetanus.  A  warning  about  rare 
anaphylactic  responses  is  included. 

3.  Analysis— a.  Efficacy— {\)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  As  evidence  for  efficacy, 
the  general  literature  regarding  the 
effectiveness  of  tetanus  toxoid  is  cited 
in  the  submission  to  the  Panel  (Ref.  1). 
Also,  the  current  paucity  of  tetanus  in 
the  United  States  and  Michigan,  as  well, 
is  noted.  It  is  concluded  that  the  absence 
of  tetanus  in  Michigan  is  due.  at  least  in 
part,  to  the  millions  of  doses  of  tetanus 
toxoid  distributed  from  this 
manufacturer  in  Michigan  during  the 
years  1962  through  1972.  Serologic 
evidence  of  the  immunogenicity  of  this 
product  includes  the  results  of  a  study  of 
81  children  who  received  3  injections  of 
a  preparation  containing  diphtheria 
toxoid,  pertussis  vaccine,  and 
inactivated  poUomyelitis  vaccine 
combined  with  tetanus  toxoid.  All 
children  achieved  satisfactory  titers  of 
tetanus  antitoxin.  Evidence  of  efficacy 
of  this  preparation  for  reinforcement  of 
immunity  against  tetanus  is  provided  in 
a  study  of  31  individuals,  all  with  a 
history  of  prior  tetanus  immunization, 
who  were  given  a  single  0.2  mL 
reinforcing  dose.  All  achieved  excellent 
rises  in  antitoxin  titers. 

b.  Safety— {\)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Evidence  of  human  safety 
is  provided  by  a  review  of  the  total 
number  of  doses  given  and  the  reported 
reactions  over  a  10-year  period.  Among 
a  few  million  doses  there  were  four 
reactions  resembling  immediate 
anaphylactic  shock.  The  remaining  - 
reactions  were  minor  and  local. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  for 
primary  immunization  is  probably 
satisfactory,  although  the  lack  of  data 
regarding  its  efficacy  in  humans  as  a 
primary  immunizing  agent  prevents 
precise  evaluation.  Its  benefit-to^risk 
assessement  for  booster  immunization  is 
satisfactory. 

4.  Critique.  This  extensively  used 
product  appears  to  be  quite  safe  and 
well-established  as  efficacious  when 
used  for  reinforcement  of  immunity  in 
previously  inununized  individuals. 
However,  the  Panel  does  not  believe 
that  the  data  relating  to  the  efficacy  of 
tetanus  toxoid  as  a  primary  immunizing 
agent  when  combined  with  diphtheria 
toxoid,  pertussis  vaccine,  and 


poliomyeUtis  vaccine  can  be 
extrapolated  to  substantiate  the  efficacy 
of  this  product  when  used  without  such 
combination. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IDA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  hcense  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxiod,  Fluid  Manufactured  by 
Connaught  Laboratories,  Limited 

1.  Description.  This  is  a  fluid  tetanus 
toxoid  containing  12  Lf  of  toxoid  per  mL 
The  toxin  is  prepared  in  a  casein 
hydrolysate  medium,  inactivated  by 
formalin,  and  diluted  in  saline 
containing  15  parts  per  million  of  Tween 
80. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  recently  revised 
package  insert  submitted  by  the 
manufacturer  contains  a  satisfactory 
description  of  the  preparation.  For 
primary  immunization,  4  subcutaneous 
injections  of  1  mL  are  recommended,  the 
first  3  being  4  to  8  weeks  apart  and  the 
fourth  dose  6  to  12  months  later.  Further 
reinforcing  doses  are  recommended  at  5 
year  intervals.  A  reinforcing  dose  with 
injury  is  not  recommended  if  less  than  1 
year  has  elapsed  since  the  last  dose.  If 
the  last  administration  of  tetanus  toxoid 
was  more  than  5  years  previously,  both 
a  reinforcing  dose  and  tetanus  antitoxin 
are  recommended. 

b.  Contraindications.  The 
manufactiu'er  warns  that  turbid  or 
cloudy  tetanus  toxoid  should  not  be 
used,  and  a  warning  about  anaphylactic 
reactions  is  included.  No  other 
contraindication  is  listed 

3.  Analysis— &.  Efficacy— (\]  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Evidence  for  efficacy  of 
this  product  was  provided  in  a  1964- 
1965  study  (Ref.  2)  in  which  67  children, 
age  7  to  15  years,  were  tested  for  tetanus 
antibody  after  a  course  of  3  injections  of 
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Connaught  DT — polio  vaccine.  Forty- 
four  children  had  no  preimmunization 
tetanus  antibody  a^d  wereronsidered 
primary  responderk.  All  of  the  44  sera 
showed  a  level  of  9.125  antitoxin  units 
per  vaL  or  greater  t  month  after  the  third 
injection.  Furthermore,  an  antibody 
survey  in  Ontario,  Where  this  toxoid  is 
used  almost  exclu^vely  for  tetanus 
immunization,  showed  that 
approximately  98  {percent  of  children 
less  than  18  years  ^f  age  exhibited 
satisfactory  antibody  titers  of  0.01  unit 
per  ml  of  serum  or  more. 

The  human  efiicicy  data  demonstrate 
somewhat  lower  tilers  following 
immimization  than|  those  achieved  with 
adsorbed  prepare  t 

b.  Safety— {!)  A^mal.  This  product 
meets  Federal  requHements. 

(2)  Human,  of  1.422  injections  of 
tetanus  toxoid  to  employees  at 
Connaught  LaboraK)ries,  30  were 
associated  with  reactions,  all  of  which 
were  local  (Ref.  2).  JEvidence  is  also 
provided  by  intradermal  testing  that 
Sephadex  parificat|<»i  of  this  toxoid 
markedly  reduces  Ibcal  reactions.  Only 
1  allergic  reaction  has  been  reported 
from  several  millioti  injections  of  this 
toxoid  in  the  last  5  Vears. 

c  Benefit/risk  re  tio.  The  benefit-to- 
risk  assessment  of  his  product  is  very 
satisfactory. 

4.  Critique.  This  fluid  tetanus  toxoid 
has  been  shown  to  |be  both  safe  and 
efficacious.  Although  it  is  questionable 
whether  any  fluid  toxoid  is  as 
immunogenic  as  adsorbed  preparations, 
both  in  terms  of  antibody  titers  achieved 
and  duration  of  immunity,  when  used  as 
recommended  its  efficacy  considerably 
exceeds  the  protectve  threshold.  The 
package  insert  deviates  from  the  usual 
U.S.  recommendations  for  immunization, 
particularly  in  the  recommendation  that 
tetanus  antitoxin  be  employed  along 
with  a  booster  if  more  than  5  years  has 
elapsed  since  the  last  dose.  The  use  of 
tetanus  antitoxin  under  these 
circumstances  is  simerfluous,  assuming 
that  primary  immumization  has  been 
completed.  Further]  the  package  insert 
contains  no  comment  about  the  effects 
of  immunosuppres^ve  drugs  on  the 
immune  response  it  this  product 

5.  Recommendattpra.  Although  the 
Panel  feels  some  preference  for 
absorbed  over  fluid  toxoids,  the  Panel 
recommends  that  tJkis  product  be  placed 
in  Category  I  and  tkat  the  appropriate 
Ucense(sJ  be  continued  with  the 
stipulation  that  thelpackage  insert 
should  be  revised  ip  accordance  with 
currently  accepted  buidelines.  The 
package  insert  sboi  ild  also  include  a 
recommendation  tli  at  for  the  primary 
immunization  of  ch  Idren  a  combined 
product  containing  diphtheria  toxoid 


and  pertussis  vaccine,  as  well  as  tetanus 
toxoid,  is  preferred. 

Tetanus  Toxoid  Manufactured  by  Cutter 
Laboratories,  Inc. 

1.  Description.  Purified  tetanus  toxoid 
in  sodium  chloride,  buffered  with 
sodium  succinate  and  containing 
1:10,000  thimerosal  in  a  dose  of  60  Lf  per 
tbUL 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  used  only 
for  hyperimmunization  of  adults  who 
volunteer  to  serve  as  donors  in  the 
preparation  of  human  hyperimnnme 
tetanus  globulin.  It  is  administered  in  a 
dose  of  0.5  mL  (30  Lf)  given  by 
intramuscular  or  deep  subcutaneous 
route.  It  is  used  only  by  Cutter 
Laboratories  and  not  marketed.  A  donor 
may  receive  either  no  more  than  3 
injections  in  a  single  year  followed  by  a 
single  injection  the  following  year,  or  no 
more  than  1  booster  injection  per  year 
for  3  years. 

b.  Contraindications.  Any  acute 
respiratory  disease  or  any  active 
infection  is  reason  for  deferring  an 
injection.  It  should  be  noted  here,  also, 
that  persons  with  a  history  of  adverse 
reactions  to  tetanus  toxoid  should  be 
excluded.  Tliis  is  now  mentioned  under 
"Adverse  Reactions"  in  the  package 
insert. 

3.  Analysis — a.  Efficacy— {1)  AnimaL 
This  product  meets  Federal 
Requirements. 

(2)  Human.  The  company  summarizes 
their  experience  as  follows  (Ref.  3): 
Cutter  Laboratories,  tetanus  toxoid.  60 
Lf  per  mL,  after  total  donations  of  many 
thousand  units  of  plasma,  has  been 
shown  to  be  90  percent  effective  in 
producing  adequate  plasma  tetanus 
antibody  titer  (10  International  Units  or 
more).  Also,  after  many  thousand 
booster  injections  and  a  followup  of 
22,672  donors,  tetanus  toxoid,  60  Lf  per 
mL,  has  been  shown  to  be  safe  for 
hyperimmunization  of  adult  plasama 
donors  for  plasma  used  in  the 
production  of  tetanus  immune  globulin 
(human). 

b.  Safety— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Mild  side  effects  were 
reprted  (Ref.  3]  a  total  of  10  times 
following  22,672  booster  injections  of 
tetanus  toxoid,  30  Lf.  giving  a  low  order 
of  incidence:  0.04  percent  ^de  effects 
include  five  cases  of  rash  and  hives, 
three  of  mild  fever,  and  one  each  of 
swelling  of  glands  and  transient 
dizziness. 

c.  Benefit/risk  ratio.  This  product  is 
designed  for  hyperimmunization  of 
volunteer  subjects.  Traditional  benefit- 
to-risk  assessment  are  inappropriate 
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considerations.  Hie  risk  is  low;  benefit ' 
to  mankind  is  hi^. 

4.  Critique.  TTiis  product  is  used  only 
to  produce  hyperimmunization  of  adult 
tetanus  plasma  donors.  Cutter 
Laboratories  report  a  very  low  rate  of 
adverse  effects  of  the  relatively  high 
dose  of  tetanus  toxoid  (30  Lf)  in  persons 
who  already  have  received  their  basic 
series  of  immunization.  Prior  to  the 
actual  booster  immunizations  each 
donor  reads  and  signs  the  tetanus 
information  and  donor's  consent  and 
release  form. 

5.  Recommendations.  TTie  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(8)  be  continued  with  die 
stipulation  that  the  package  insert 
should  be  revised  in  accordance  with 
currently  accepted  guidelines  and 
recommendations  of  this  Report. 

Tetanus  Toxmd.  Fluid.  Manufactured  by 
Dow  Chemical  Conpany 

1.  Description.  Tetanus  toxoid,  fluid, 
is  a  preparation  of  tetanus  toxoid 
detoxified  with  formalin,  purified  and 
concentrated  by  alcohol  fi^ctionation, 
and  containing  8  Lf  per  0.5  mL  human 
dose.  It  is  preserved  with  0.01  percent 
thimerosal. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  tetanus.  The  fluid  product  is 
recommended  primarily  for  booster  use 
after  exposure  to  tetanus  in  previously 
immunized  individuals.  It  is  stated  that 
multiple  antigen  vaccines  (i.e.,  DTP)  are 
preferred  for  children  under  6  years  of 
age. 

b.  Contraindications.  Immunization    - 
should  be  deferred  if  respiratory  disease 
or  other  active  infections  exist  and  in 
patients  under  immunosuppressive 
treatment.  Fractional  doses  are 
recommended  in  cerebral  injury, 
asthma,  allergies,  and  histories  of  severe 
febrile  reactions. 

3.  Analysis— a.  Efficacy— [1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  on  this  specific 
product  were  provided. 

b.  Safety— [1]  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  specific  data  on  this 
product  were  provided.  Data  from ' 
adverse  reactions  reported  to  the 
ccMnpany  and  retrieved  from  their 
complaint  files  show  no  unusual  number 
of  reactions.  The  validity  of  such  data  is 
always  open  to  question,  but  the  rate  oi 
reported  untoward  reactions  is 
somewhat  higher  with  the  fluid  product 
than  with  the  adsorbed  product.  Most  of 
the  reactions  were  local  in  nature; 
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allergic  or  anaphylactoid  reactions  were 
noted  in  a  very  few  cases. 

c.  Benefit/risk  ratio.  Assuming  that 
the  product  can  be  demonstrated 
efficacious  for  primary  immunizaiton, 
the  beneHt-to-risk  assessment  would  be 
satisfactory,  and  is  satisfactory  for 
booster  immunizaiton. 

d.  Labeling.  Fluid  toxoid  is 
recommended  for  booster  doses 
following  injury  in  the  labeling  for  both 
fluid  and  adsorbed  toxoids.  The  more 
rapid  response  to  fluid  toxoid  alluded  to 
is  of  very  dubious  significance.  The 
recommendation  that  boosters  be  given 
if  the  previous  dose  was  received  more 
than  1  year  previously  is  obsolete  and 
encourages  excessive  booster  doses.  In 
addition,  fluid  toxoid  in  combination 
with  tetanus  immune  globulin  (TIG)  is 
recommended  if  more  than  10  years 
have  elapsed  since  the  last  booster 
dose.  This  should  be  changed  to 
adsorbed  toxoid,  which  is  more  effectve 
in  combination  with  TIG.  The  Public 
Health  Service  Advisory  Committee  on 
Immunization  Practices 
recommendations  on  wound - 
management  should  be  followed. 

The  recommendation  to  defer 
immunization  when  polio  is  present  in 
the  community  is  also  obsolete. 

4.  Critique.  In  view  of  the  product's 
ability  to  meet  the  potency  test  in 
animals  specified  by  minimum 
requirements,  it  is  adequate  for  booster 
immunization  use  in  humans.  However, 
no  data  are  available  for  the  product  to 
demonstrate  its  efficacy  for  primary 
immunization.  In  addition,  in  the  opinion 
of  some,  there  is  no  real  need  for  the 
fluid  product.  The  alleged  superiority  of 
fluid  products  for  booster  doses 
following  injury  is  of  dubious 
significance. 

While  specific  data  on  reactions  were 
not  provided,  safety  is  not  considered  a 
significant  issue.  Complaint  file  data 
indicate  no  unusual  or  unexpected 
problems. 

5.  Recommendations.  The  Panel 
recommeds  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expectect  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 


immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid  Adsorlied  Manufactured 
by  Dow  Chemical  Company 

1.  Description.  Tetanus  toxoid 
adsorbed  is  an  alum-precipitated 
preparation  prepared  by  the  same 
method  as  the  fluid  product  but 
containing  12  to  16  Lf  per  0.5  mL  human 
dose  versus  8  Lf  for  the  fluid  product. 
The  adsorbed  product  contains  2.5  mg 
alum  per  dose.  It  is  preserved  with  0.01 
percent  thimerosal. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  tetanus.  The  adsorbed  product  is 
recommended  over  the  fluid  product  for 
primary  immunization,  although  is 
stated  the  fluid  product  may  be  used.  It 
is  stated  the  multiple  antigen  vaccines 
(i.e.,  DTP)  are  preferred  for  children 
under  6  years  of  age. 

b.  Contraindications.  Immunization 
should  be  deferred  if  respiratory  disease 
or  other  active  infections  exist  and  in 
patients  under  immunosuppressive 
treatment.  Fractional  doses  are 
recommended  in  cerebral  injury, 
asthma,  allergies,  and  histories  of  severe 
febrile  reactions.  Cautions  are  inserted 
that  aluminum  adjuvants  may  cause  fat 
necrosis  or  draining  cysts  if  not  properly 
injected. 

3.  Analysis — a.  Efficacy— \\)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  on  this  specific 
product  were  provided. 

b.  Safety — (1).  Animal.  This  product 
meets  Federal  requirements. 

(2).  Human.  No  specific  data  on  this 
product  were  provided.  Data  from 
adverse  reactions  reported  to  the 
company  and  retrieved  from  their 
complaint  flies  show  no  unusual  number 
of  reactions.  The  validity  of  such  data  is 
always  open  to  question,  but  the  rate  of 
reported  untoward  reactions  is 
somewhat  lower  with  the  adsorbed 
product  than  with  the  fluid  product. 
Most  of  the  reactions  were  local  in 
nature;  allergic  or  anaphylactoid 
reactions  were  noted  in  a  very  few 
cases. 

c.  Bene  fit/ risk  ratio.  Assuming  that 
the  product  can  be  demonstrated 
efficacious  for  primary  immunization, 
the  benefit-to-risk  assessment  would  be 
satisfactory,  and  is  satisfactory  for 
booster  immunization. 

d.  Labeling.  The  package  insert  states 
that  fluid  toxoid  is  recommended  for 
booster  doses  following  injury.  The 
more  rapid  response  to  fluid  toxoid 
alluded  to  is  of  very  dubious 
significance.  The  recommendation  that 
boosters  be  given  if  the  previous  dose 


was  received  more  than  1  year 
previously  is  obsolete  and  encourages 
excessive  booster  doses.  In  addition, 
fluid  toxoid  in  combinations  with 
tetanus  immune  globulin  (TIG)  is 
recommended  if  more  than  10  years 
have  elapsed  since  the  last  booster 
dose.  This  should  be  changed  to 
adsorbed  toxoid,  which  is  more  effective 
in  combination  with  TIG.  The  Public 
Health  Service  Advisory  Committee  on 
Immunization -Practices 
recommendations  on  wound 
management  should  be  followed. 

The  recommendation  to  defer 
immunization  when  polio  is  present  in 
the  community  is  also  obsolete. 

4.  Critique.  In  view  of  the  product's 
ability  to  meet  the  pwtency  test  in 
animals  specified  by  minimum 
requirements,  it  is  adequate  for  booster 
immunization  use  in  humans.  However, 
no  data  are  available  for  the  product  to 
demonstrate  its  efficacy  for  primary 
immunization.  The  alleged  superiority  of 
fluid  products  over  adsorbed  products 
for  booster  doses  following  injury  is  of 
dubious  significance. 

While  specific  data  on  reactions  were 
not  provided,  safety  is  not  considered  to 
be  a  significant  issue.  Complaint  file 
data  indicate  no  unusual  or  unexpected 
problems. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appr^riate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid,  Fluid,  Manufactured  by 
Eli  Lilly  and  Company 

1.  Description.  Each  0.5  mL  of  this 
product  contains  about  7.5  Lf  of  purified 
tetanus  toxoid  in  0.3  M  glycine, 
preserved  with  0.01  percent  thimerosal. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  active  immunization 
against  tetanus,  four  0.5  mL  doses  over  1 
year  are  recommended;  emergency 
boosters  and  active-passive  primary 
immunization  are  also  listed  as 
indications. 
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b.  ConUtundk^Uons.  Acute 
respiratory  disea  te  or  other  active 
infection  are  contraindications  for  use. 
In  individuals  who  have  shovm 
sensitivity  reacbi  >ns  to  previous 
injections  of  teta  lus  toxoid,  a  small  test 
dose  should  be  g  ven  first  ^inephrine 
should  be  available  to  combat  severe 
systemic  reactions  if  they  develop. 

3.  Analysis — a^  Efficacy — (1)  Animal. 
This  product  medts  Federal 
requirements. 

(2).  Human.  Nq  data  were  presented. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Fe^  complaints  for  many 
million  doses  arelreported  and  suggest 
that  no  major  problem  exists. 

c.  Benefit/risk  ratio.  There  is  some 
reason  to  question  the  benefit  gained 
bom  use  of  this  ffuid  product  for 
primary  immunization  in  light  of  the 
limited  available  data  on  efGcacy.  Hie 
benefit-to-risk  assessment  is 
satisfactory  for  booster  immunization. 

4.  Critique.  Thif  package  insert  does 
not  point  out  the  general  preference  for 
adsorbed  rather  man  fluid  toxoid,  nor 
does  it  indicate  tae  superiority  of 
adsorbed  toxoid  in  active-passive 
immunization.  No  data  are  presented  to 
indicate  whether  this  sjpeciHc  product  is 
effective  in  man.  i 

5.  Recommendations.  The  Panel 
reconmiends  thatlthis  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  licensefs]  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  acc(|rdance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IRA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  pariodjiot  to  exceed  3 
years  during  whim  time  the 
manufacturer  shall  be  expected  to 
develop  data  regc  rding  the  efficacy  of 
this  product  whei  used  for  primary 
imnnmization.  La  leling  revisions  are 
required. 

Tetanus  Toxoid  /  dsorbed  Manufactured 
by  Eli  Lilly  and  C  impany 

1.  Description.  \  sterile  suspension  of 
tetanus  toxoid  precipitated  with 
aluminum  potassium  sulfate  to  a  final 
concentration  of  t-25  mg  per  mL  (1.125 
mg  per  dose),  and  suspended  in  0.3  M 
glycine.  About  7J^  Lf  of  toxoid  are 
present  per  dose;  p.01  percent  thimerosal 
is  added  as  a  preservative.  The  toxoid  is 
purified  by  the  Pi  lemer  process  which  is 
said  to  remove  pr  ictically  all  of  the  inert 


proteins. 
2.  Labeling — a. 


Recommended  use/ 


indications.  For  a  ctive  immunization 


UMI 


against  tetanus,  the  package  insert 
recommends  two  0.5  mL  doses  4  to  6 
weeks  apart  and  a  third  dose  1  year 
later.  No  special  reference  is  made  to 
the  reinforcing  dose,  but  normal  booster 
recommendations  are  up-to-date. 

b.  Contraindications.  Acute 
respiratory  diseases  or  other  active 
infections  are  contraindicated.  In 
individuals  with  preceding  history  of 
reactions  to  tetanus  toxoid,  small  doses 
should  be  given.  Epinephrine  should  be 
at  hand. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  were  presented 
by  the  manufacturer.  One  study  by 
Snyder  (Ref.  4)  reports  rather  poor  first- 
dose  response  to  this  product,  so  that 
some  uncertainty  exists  as  to  whether  it 
is  sufficiently  antigenic.  It  should  be 
noted  that  this  product  contained 
relatively  little  aluminum  ion. 

b.  Safety — (1)  Animal,  this  product 
meets  Federal  requirements. 

(2)  Human.  No  controlled 
observations  presented.  The  complaint 
file  discloses  a  few  complaints  for 
several  million  doses  sold.  Most  of  these 
were  apparently  local  reactions.  p>ain  or 
febrile  reactions.  One  "systemic" 
reaction  was  recorded. 

c.  Benefit/risk  ratio.  Provided 
evidence  is  furnished  to  indicate  that 
this  product  is  effective  for  primary 
immunization,  the  benefit-tc-risk 
assessment  would  be  satisfactory  and  is 
satisfactory  for  booster  immunization. 

4.  Critique.  The  1  mL  label,  included 
with  the  manufacturer's  submission,  is 
almost  unreadable.  Other  labeling 
supplied  by  the  manufacturer  is  clear 
and  informative.  Comment(s)  on  the 
need  for  careful  resuspension  of  the 
precipitate  appears  in  the  circular  for 
the  prepackaged  product  but  not  the 
standard  product.  This  submission 
presents  less  information  than  is  needed 
on  the  response  of  normal  individuals  to 
2  and  3  doses  of  this  product  when  used 
as  recommended.  The  labeling  should 
stress  the  importance  of  the  third  dose 
as  part  of  the  primary  immunizing 
series. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  liceaseCs]  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 


years  daring  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid,  Plain,  Manufactured  by 
Istituto  Sieroterapico  Vaccinogeno 
Toscano  "Sdavo" 

1.  Description.  This  product  contains 
40  to  50  Lf  tetanus  toxoid  per  mL 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  primary  immunization 
for  tetanus.  The  dose  is  0.5  mL 
intramuscularly  or  subcutaneously  in  3 
doses  4  to  6  weeks  apart  for  primary 
immunization  and  a  fourth  dose 
approximately  1  year  later.  A  booster 
dose  every  10  years  is  recommended. 
For  wound  management,  a  booster  dose 
is  not  recommended  unless  more  than  5 
years  have  lapsed  since  the  patient's 
third  or  last  booster  dose. 

b.  Contraindications.  Immunizations 
are  deferred  in  any  acute  or  active 
infection  and  in  persons  receiving 
immunodepressants. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Claims  on  efficacy  are 
based  on  published  reports  cited  in  the 
manufacturer's  submissioit  to  the  Panel 
(Ref.  5)  in  which  the  Sclavo  product  was 
used  and  produced  satisfactory 
antitoxin  response.  However,  published 
data  on  efficacy  when  the  product  is 
used  for  primary  immunization  are 
lacking.  Separate  unpublished  data 
showing  antibody  response  when  the 
adsorbed  product  is  used  for  primary 
immunization  in  children  show  marginal 
results,  with  a  relatively  large 
proportion  of  children  not  reaching  an 
antitoxin  level  of  0.01  International 
Units  after  2  injections.  The  product  was 
proven  effective  as  a  booster,  however. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  submission  states  that 
few  complaints  of  adverse  reactions 
have  been  reported,  without  any  further 
analysis  of  such  data. 

c  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  would  be  satisfactory 
for  primary  immunization  if  the  product 
is  shown  to  be  effective  and  is 
satisfactory  for  booster  immunization. 

d.  Labeling.  Instructions  regarding 
booster  doses  following  wounds  could 
be  improved  by  including  the  table  fit)m 
the  Public  Health  Service  Advisory 
Committee  on  Immunization  Practices 
recommendations. 

4.  Critique.  This  product  meets  the 
U.S.  standards  for  animal  safety  and 
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potency  and  appears  to  be  safe  in 
humans.  Additional  serologic  data 
establishing  its  efficacy  for  use  in 
primary  immunization  are  needed.  The 
efficacy  of  the  product  as  a  booster  is 
established.  In  the  package  insert, 
recommendations  regarding  booster 
doses  should  follow  U.S.  guideines. 

Possibihty  and  description  of  adverse 
reactions  should  be  mentioned.  The 
manufacturer's  data  submission  does 
not  describe  or  elaborate  on  reported 
adverse  reactions. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  licensets]  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  UIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid  Adsorbed  Manufactured 
by  Istituto  Sieroterapico  Vacdnogeno 
Toscano  "Sclavo" 

1.  Description.  This  product  contains 
10  Lf  tetanus  toxoid  and  2  mg  ' 
aluminum  hydroxide  per  0.5  mL  dose. 
According  to  the  package  insert,  this 
product  is  highly  purified,  but  methods 
of  production  and  purification  are  not 
described. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  primary  immunization 
for  tetanus.  The  dose  is  0.5  mL 
intramuscularly  in  2  doses  6  to  8  weeks 
apart  for  primary  immunization  and  a 
third  dose  approximately  1  year  later.  A 
booster  dose  every  10  years  is 
recommended.  For  wound  management, 
a  booster  dose  is  not  recommended 
unless  more  than  5  years  have  elapsed 
since  the  patient's  third  or  last  booster 
dose. 

b.  Contraindications.  Immunizations 
are  deferred  in  any  acute  or  active 
infection  and  in  persons  receiving 
immunodepressants. 

3.  Analysis — a.  Efficacy— (1)  Animal. 
This  product  meets  Federal 
requirements. 


■The  labeling  submitted  to  the  advisory  Panel  is 
wrong.  This  product  contains  1  mg  of  Al(OHh  per 
dose.  It  is  the  Panel's  understanding  that  the 
labeling  has  beer  corrected. 


(2)  Human.  Claims  of  efficacy  are 
based  on  published  reports  cited  in  the 
manufacturer's  submission  to  the  Panel 
(Ref.  6)  in  which  the  Sclavo  product  was 
used  in  special  clinical  settings  and 
produced  satisfactory  antitoxin 
responses.  However,  published  data  on 
efficacy  when  the  product  is  used  for 
primary  immunization  are  lacking. 
Separate  unpublished  data  showing 
antibody  response  when  the  adsorbed 
tetanus  toxoid  was  used  for  primary 
immunization  in  Italian  children  showed 
marginal  results,  with  a  relatively  large 
proportion  of  children  not  reaching  an 
antitoxin  level  of  0.01  International  Unit 
after  2  injections.  The  product  was 
proved  effective  as  a  booster,  however. 

In  1977,  completed  studies  of  this 
manufacturer's  DT  and  Td  among 
children  and  adults,  conducted  in 
Mexico,  show  satisfactory  antitoxin 
response  for  tetanus  as  well  as 
diphtheria.  These  studies  were  included 
in  the  manufactiu^r's  license  application 
to  FDA. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  submission  states  that 
few  complaints  of  adverse  reactions 
have  been  obtained,  without  any  further 
analysis  of  such  data. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

d.  Labeling.  Instructions  regarding 
booster  doses  following  wounds  could 
be  improved  by  including  the  table  from 
the  Public  Health  Service  Advisory 
Committee  on  Immimization  Practices 
recommendations. 

4.  Critique.  This  product  meets  the 
U.S.  standards  for  animal  safety  and 
potency  and  appears  to  be  safe  in 
himians.  Additional  data  were  provided 
to  the  Panel  subsequent  to  the  original 
submission.  The  data  were  submitted  in 
support  of  DT  and  Td  products,  but  in 
accordance  with  the  guidelines 
established  by  the  Panel  regarding  the 
extrapolation  of  data  fit)m  the  use  of 
combined  vaccines,  there  was  sufficient 
information  to  show  that  this  product  is 
safe  and  effective.  In  the  package  insert, 
recommendations  regarding  booster 
doses  should  follow  the  U.S.  guidelines. 

The  possibility  and  description  of 
adverse  reactions  should  be  included  in 
the  package  insert.  The  manufacturer's 
data  submission  does  not  describe- or 
elaborate  on  reported  adverse  reactions. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product.  Labeling 
should  be  revised  in  accordance  with 


currently  accepted  guidelines  and  the 
recommendations  of  this  Report. 

Tetanus  Toxoid  Manufactured  by 
Ledeile  Laboratories  Division.  American 
CyanamidCo. 

1.  Description.  This  product  is  a  fluid 
tetanus  toxoid  prepared  from  toxin 
produced  by  the  method  of  Mueller  and 
Miller,  detoxified  with  formaldehyde, 
"refined"  by  the  Pillemer  method, 
diluted  in  phosphate  buffer  and  0.3  M 
glycine  to  a  final  concentration  of  5  Lf 
per  dose,  and  preserved  with  0.1  percent 
thimerosal. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  active  immunization 
against  tetanus,  the  dose  is  three  0.5  mL 
injections  intramuscularly  at  3  to  4  week 
intervals  and  a  fourth  dose  1  year  later. 
The  labeling  notes  the  immunogenic 
superiority  of  adsorbed  toxoids  and  the 
lack  of  any  significant  advantage  of 
fluid  toxoid  as  regards  speed  of  booster 
response.  Wound  booster 
recommendations  appear  to  be  based  on 
current  Public  Health  Service  Advisory 
Committee  on  Immimization  Practices 
recommendations. 

b.  Contraindications.  Acute 
respiratory  disease  or  other  active 
infection;  immimosuppressive  or 
cytotoxic  therapy. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Reports  of  the 
Investigational  New  Drug  262  study 
included  in  the  manufacturer's 
submission  to  the  Panel  (Ref.  7]  suggest 
very  poor  primary  response  to 
preparation  D  (a  fluid  toxoid  containing 
6  Lf  per  dose  but  described  as  "the 
current  commercial  product").  Of  10 
subjects,  2  were  "protected,"  4  had 
minimal  antibody  levels,  and  3  had  no 
measurable  response.  In  a  second  study, 
only  2  of  6  subjects  given  this  toxoid 
were  primary  responders;  both  of  them 
had  only  marginal  protection  at  90  days. 
The  protocol  fails  to  state  whether  a 
third  injection  of  the  fluid  toxoid  was 
given,  however,  and  then  antibody 
responses  suggest  that  it  was  not  given. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Twenty-eight  minor 
complaints  and  apparendy  no  major 
ones  in  3  years  are  recorded,  with 
several  million  doses  distributed.  This 
suggests  a  low  degree  of  reactivity. 
Reactions  in  the  studies  noted  above 
were  nil  (in  six  subjects). 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  would  be 
satisfactory  if  the  product  is  shown  to 
be  affective  for  primary  immimization 
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and  is  satisfac  ory  for  booster 
inununization. 

4.  Critique.  "Aie  Panel  found  this  to  be 
an  exceptional  y  informative 
submission,  wi  ich  brings  to  light  the 
problem  of  wh(  ither  or  not  the  responses 
to  "basic"  imm  iinization  (i.e.,  3  doses  of 
fluid  or  2  of  adi  lorbed  toxin)  with  recent 
preparations  aie  less  good  than  had 
been  expected.  When  "full  primary" 
immunizations  (i.e.,  4  doses  of  fluid  or  3 
doses  of  adsorbed  tetanus  toxoid)  had 
been  achieved,  evidence  of 
immunogenicitT  was  satisfactory. 
However,  this  might  result  in  6  to  12 
months  of  suboptimal  protection. 

5.  Recommen  dations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  a:  regards  its  use  for 
booster  immuncation  and  that  the 
appropriate  licanse(8)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  aqcordance  with  currently 
accepted  guideines  and  the 
recommendatio  is  of  this  Report. 

The  Panel  recommends  that  this 
product  be  plac  ;d  in  Category  IIIA  as 
regards  its  use  I  or  primary  immunization 
and  that  the  apj  iropriate  license  be 
continued  for  a  }eriod  not  to  exceed  3 
years  during  wh  ich  time  the 
manufacturer  si  all  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  whfen  used  for  primary 
immunization.  labeling  revisions  are 
required. 

Tetanus  Toxoid  {Adsorbed  Manufactured 
by  Lederle  Laboratories  Division, 
American  Cyanimid  Co. 

1.  Description.  Tetanus  toxoid  is 
prepared  from  toxin  produced  by  the 
method  of  Mueller  and  Miller,  detoxified 
with  formaldehfde,  "refined"  by  the 
Pillemer  metho^,  diluted  in  sodium 
chloride  solution,  and  adsorbed  with  not 
more  than  0.8  m ;  of  aluminum 
phosphate  per  d  oes.  The  final 
concentration  o  toxoid  is  5  Lf  per  dose 
and  0.01  percen  thimerosal  is  present  as 
a  preservative. 

2.  Labeling — i .  Recommended  use/ 
indications.  For  active  immunization 
against  tetanus,  two  0.5  mL  injections 
intramuscularly  at  4  to  6  week  intervals 
and  a  third  dosd  1  year  later.  The 
labeling  notes  tl  e  immunogenic 
superiority  of  ac  sorbed  toxoids  and  the 
lack  of  any  sign:  ficant  advantage  of 
fluid  toxoid  as  r>gards  speed  of  booster 
response.  Woun  i  booster 
recommendatioi  is  appear  to  be  based  on 
recent  Public  He  alth  Service  Advisory 
Committee  on  In  imunization  Practices 
recommendatioi  is. 

b.  Contraindic  ations.  Acute 
respiratory  disei  ise  or  other  active 
infection;  immui  osuppressive  or 
cytotoxic  therap  ^. 


JMI 


3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Reports  of  the 
Investigational  New  Drug  262  study 
included  in  the  manufacturer's 
submission  to  the  Panel  (Ref.  8)  suggests 
unexpectedly  poor  primary  responses  to 
two  preparations,  one  with  about  half 
the  aluminum  content,  the  other  with 
about  four  times  the  aluminum  content 
of  the  standard  Lederle  Laboratories 
Division  commercial  product.  With  the 
low  adsorbent  preparation,  two  of  eight 
primary  responders  had  subprotective 
levels  30  days  after  the  dual  injection. 
With  the  higher  (maximum  permitted) 
adsorbent  content,  two  of  eight  primary 
responders  again  failed  to  reach 
protective  levels  after  2  doses. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Fourteen  complaints  were 
recorded  in  4  Mi  years  during  which  a 
few  million  doses  of  adsorbed  toxoid 
were  distributed.  Details  are  lacking  but 
"convulsions"  are  mentioned  in  the 
condensed  statement. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  would  be  satisfactory  if 
the  product  is  shown  to  be  effective  for 
primary  immunization,  and  is 
satisfactory  for  booster  immunization. 

4.  Critique.  The  Panel  found  this  to  be 
an  exceptionally  informative 
submission,  which  brings  to  light  the 
problem  of  whether  or  not  the  responses 
to  "basic"  immunization  (i.e.,  3  doses  of 
fluid  or  2  or  adsorbed  toxoid)  with 
recent  tetanus  toxoid  preparations  are 

-less  good  than  had  been  expected. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid,  Fluid,  Manufactured  by 
Massachusetts  Public  Health  Biologic 
Laboratories 

1.  Description.  This  is  a  fluid  tetanus 
toxoid  containing  10  Lf  per  mL  of 
tetanus  toxoid,  preserved  with  1:10,000 
thimerosal,  and  diluted  in  phosphate 


buffered  saline  at  a  pH  of  7.0.  The 
toxoiding  agent  is  formaldehyde,  and 
the  purification  process  is  carried  out  by 
ammonium  sulfate  precipitation 
followed  by  dialysis  against  distilled 
water. 

The  dose  is  not  specified,  for  the 
manufacturer  has  not  produced  this 
material  for  some  years,  but  desires  to 
retain  a  license  for  possible  future 
production. 

2.  Labeling — a.  Recommended  use/ 
indications.  No  labeling  was  submitted 
by  the  manufacturer. 

b.  Contraindications.  No  labeling  was 
submitted  by  the  manufacturer. 

3.  Analysis — a.  Efficacy— (\)  Animal. 
This  product  meets  Federal 
requirements.  In  addition,  the  efficacy  of 
this  product  in  animals  is  well 
documented,  due  largely  to  a  series  of 
investigations  identified  in  the 
manufacturer's  submission  of  data  to  the 
Panel  (Ref.  9)  which  used  products  from 
the  Massachusetts  Public  Health 
Biologic  Laboratories. 

(2)  Human.  The  efficacy  of  this 
product  in  humans,  measured 
serologically,  is  well  documented,  both 
when  used  as  a  primary  immunizing 
agent  and  when  used  as  a  tetanus 
booster.  It  appears,  however,  that  the 
adsorbed  tetanus  toxoid  from  this  same 
manufacturer  induces  a  thirtyfold  higher 
secondary  response  than  does  fluid 
toxoid,  on  the  basis  of  a  comparison  of 
group  geometric  mean  serum  antitoxin 
titers  sampled  56  days  after  an  active- 
passive  tetanus  immunization  study. 

b.  Safety— {\)  /{nimal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  references  cited 
adequately  document  the  safety  of  this 
product. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  The  Panel  has  a  general 
concern  about  the  indications  for  use  of 
a  fluid  tetanus  toxoid,  in  the  light  of  the 
documented  superiority  of  adsorbed 
tetanus  toxoid,  not  only  in  the 
magnitude  but  in  the  duration  of  the 
immune  response.  Furthermore,  the 
Panel  is  unable  to  assess  this  product 
adequately  in  the  absence  of 
appropriate  labeling,  recommendations 
for  use,  and  contraindications. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  has  not  been  produced  for  a 
number  of  years  and  is  not  marketed  in 
the  form  for  which  licensed  and 
consequently  there  are  insufficient  data 
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on  labeling,  safety,  and  effectiveness  for 
a  contempory  batch  of  this  product. 

Were  appropriate  labeling  to  be 
submitted,  the  Panel  would  recommend 
that  the  manufacturer  retain  full 
licensure  for  this  product 

Tetanus  Toxoid,  Adsorbed 
Manufactured  by  Massachusetts  Public 
Health  Biologic  Laboratories 

1.  Description.  This  is  an  adsorbed 
tetanus  toxoid,  containing  10  Lf  units  per 
mL  of  tetanus  toxoid,  4  mg  per  mL  of 
aluminum  phosphate,  preserved  in 
1:10,000  thimerosal,  and  containing 
sodium  chloride  and  sodium  acetate  as 
diluent.  Hie  toxoiding  agent  is 
formaldehyde,  and  puriHcation  is 
carried  out  by  ammonium  sulfate 
precipitation  and  subsequent  dialysis 
against  distilled  water.  The 
recommended  dose,  0.5  mL,  contains  5 
Lf  of  tetanus  toxoid. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  the  routine 
immunization  of  individuals  against 
tetanus,  and  for  routine  and  emergency 
recall  injections.  For  primary 
immunization,  2  doses  of  0.5  mL  are 
recommended  at  least  4  weeks  apart 
with  a  reinforcing  dose  6  to  12  months 
later  and  routine  booster  doses 
approximately  every  10  years.  It  is 
recommended  that  combination  toxoids 
with  diphtheria  are  preferable  for 
immunization;  no  mention  of  DPT 
appears  in  the  labeling.  The 
recommendations  for  use  appear  to  be 
identical  to  those  of  the  Pubhc  Health 
Service  and  the  Advisory  Committee  on 
Immunization  Practices. 

b.  Contraindications.  No  absolute 
contraindications  are  listed.  The 
labeling  does  state  that  the  material 
should  not  be  given  as  elective 
immunization  when  the  patient  has  an 
acute  infectious  illness. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements.  In  addition,  the  efRcacy  of 
this  product  in  animals  is  well 
documented,  due  largely  to  a  series  of 
investigations  identifled  in  the 
manufacturer's  submission  of  data  to  the 
Panel  (Ref.  10)  which  used  products 
prepared  by  this  manufacturer. 

(2)  Human.  The  efficacy  of  this 
product  in  humans,  measured 
serologically,  is  satisfactorily 
documented,  both  as  regards  its 
effectiveness  as  a  booster  and  as  a 
primary  immunizing  agent. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  safety  of  this  product 
in  humans  is  adequately  documented. 


c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  The  manufacturer's 
submission  contains  satisfactory 
evidence  of  both  safety  and  efficacy  as 
well  as  appropriate  and  satisfactory 
labeling. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
Ucense(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  thtS  product. 

Tetanus  Toxoid,  Fluid,  Manufactured  by 
Merck  Sharp  ft  Dohme,  Division  of 
Merck  ft  Co.,  Inc. 

1.  Description.  This  is  a  fluid  tetanus 
toxoid  containing  20  Lf  of  toxoid  per  mL. 
The  toxin  is  prepared  in  a  special 
semi8)nnthetic  culture  medium  which  is 
not  further  described.  It  is  also  purified 
by  methods  which  are  not  described. 
The  diluting  medium  is  an  aqueous 
solution  of  0.3  M  glycine,  and  the 
preservative  is  thimerosal  in  a  final 
concentration  of  1:10,000. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  labeling  states  that 
tetanus  toxoid  fluid  is  recommended  for 
all  adults  and  children.  Three  doses  of 
0.5  cc  (10  Lf)  are  injected 
intramuscularly  or  subcutaneously  at  an 
interval  of  3  to  4  weeks  followed  by  a 
reinforcing  dose  of  0.5  cc  after 
approximately  1  year.  A  routine  booster 
dose  of  0.5  cc  is  recommended  at 
intervals  not  greater  than  10  years.  A 
booster  dose  is  also  recommended 
immediately  upon  the  occurrence  of  a 
wound  that  potentially  may  be 
contaminated  unless  a  booster  does  has 
been  given  within  1  year. 

The  recommendation  that  fluid 
tetanus  toxoid  is  the  preferred 
preparation  for  wound  booster  is  of 
dubious  clinical  significance.  No 
mention  of  this  is  made  in  the  labeling 
for  the  adsorbed  product.  The  labeling 
for  the  fluid  product  could  be  improved 
by  incorporating  the  table  from  the 
Public  Health  Service  Advisory 
Committee  on  Immunization  Practices 
reconunendations  used  in  the  adsorbed 
product  package  insert  as  a  convenient 
booster  dose  guide  for  injury. 

b.  Contraindications.  Infants  with  a 
history  of  febrile  convulsions  should  be 
given  fractional  doses  of  tetanus  toxoid. 
Also,  if  unusual  reaction  occurs 
following  the  first  injection,  the  volume 
of  the  second  injection  may  have  to  be 
reduced.  Any  febrile  respiratory  illness 
or  other  active  infection  is  reason  for' 
delaying  use  of  tetanus  toxoid,  unless 
withholding  involves  greater  risk. 

The  advice  that  heat-sterilized 
individual  needles  should  be  used  as  a 


precaution  seems  outdated  in  view  of 
current  practices.  Similarly  the  caution 
in  performing  immunizations  during 
polio  epidemics  seems  uimecessary  at 
the  present  time  because  of  the  rarity  of 
such  events. 

3.  Analysis — a.  Efficacy— (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  for  this  specific 
product  are  given.  Claims  for  efficacy 
are  based  on  references  in  the 
submission  (Ref.  11]  to  published  reports 
pertinent  to  tetanus  toxoids  in  general. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Claims  for  safety  include 
reference  to  literature  on  safety  of  j 

tetanus  toxoid.  Data  from  complaint         | 
files  suggest  a  low  rate  of  reports  of 
adverse  reactions,  especially  to  the 
adsorbed  product. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  would  be  satisfactory  if 
the  product  is  sufficientiy  immunogenic 
in  man,  but  because  this  product  has  not 
been  marketed  for  several  years,  no 
benefit-to-risk  assessment  can  be  made. 

4.  Critique.  This  is  a  product  that  has 
not  been  marketed  in  this  form  for 
several  years. 

The  package  insert  deviates  from  the 
usual  U.S.  recommendations  for 
immunization,  aqd  is  in  need  of 
updating. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  niC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  Ucensed  and  consequenUy  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Tetanus  Toxoid  Adsorbed  Manufactured 
by  Merck  Sharp  ft  Dohme,  Division  of 
Merck  ft  Co.,  Inc. 

1.  Description.  This  is  an  adsorbed 
tetanus  toxoid  containing  20  Lf  of  toxid 
and  2.0  mg  aluminum  sulfate  per  mL 
The  toxin  is  prepared  in  a  special 
semisynthetic  cultiu-e  medium  which  is 
not  further  described.  It  is  also  purified 
by  methods  which  are  not  described. 
Ilie  diluting  medium  is  an  aqueous  , 
solution  of  0.3  M  glycine  and  the               j 
preservative  is  thimerosal  in  a  final 
concentration  of  1:10,000. 

2.  Labeling — a.  Recommended  use/ 
indications.  Tetanus  toxoid  adsorbed  is 
recommended  for  primary  immunization 
for  tetanus.  Two  doses  (10  Lf)  are 
injected  intramuscularly  at  an  interval 
of  3  to  4  weeks  followed  by  a  reinforcing 
dose  of  0.5  cc  after  approximately  1 
year.  A  routine  booster  dose  of  0.5  cc  is 
recommended  at  intervals  not  greater     ^ 
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regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufactiu^r  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid,  Fluid,  Manufactured  by 
Merrell-National  Laboratories,  Division 
of  Richardson-Merrell,  Inc. 

1.  Description.  This  is  fluid  tetanus 
toxoid  containing  4  Lf  per  0.5  mL,  the 
recommended  dose,  the  preservative  is 
thimerosal,  1:10,000.  The  culture  medium 
employed  is  not  specified  in  the  material 
submitted;  formaldehyde  is  used  as  the 
toxoiding  agent,  and  subsequent 
purification  includes  ammonium  sulfate 
precipitation  and  subsequent  dialysis. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
reconunended  for  primary  immunization 
of  infants  and  children.  Three  injections 
of  0.5  mL,  3  to  4  weeks  apart  are 
recommended,  with  a  fourth  dose 
approximately  1  year  later  and  booster 
doses  every  10  years  thereafter.  Booster 
doses  with  injury  are  recommended  if 
more  than  5  years  have  elapsed  since 
the  last  booster.  Mention  is  made  in  the 
labeling  of  the  preferability  of  the 
absorbed  tetanus  toxoid.  The 
recommendations  for  use  appear  to  be 
identical  to  those  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices. 

b.  Contraindications.  No  absolute 
contraindications  are  listed.  The 
labeling  suggests  that  immunization  be 
deferred  during  the  course  of  any  acute 
illness,  and  the  elective  immunization  of 
patients  over  the  age  of  6  be  deferred 
during  an  outbreak  of  poliomyelitis. 

3.  Analysis— a.  ^icacy—fl)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  A  substantial  body  of 
literature  is  included  in  the 
manufacturer's  submission  (Ref.  12) 
which  attests  to  the  general  efficacy  of 
tetanus  toxoid.  None  of  the  evidence 
supplied,  however,  relates  specifically  to 
tetanus  toxoid  as  produced  by  Merrell- 
National  Laboratories. 

b.  Safety— [1]  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  submission  notes  that 
only  six  reports  of  adverse  reactions 
were  received  in  a  5-year  period  during 
which  many  miUions  of  doses  were 
distributed.  One  of  these  reactions  was 
anahylactic  in  nature,  another  was 
associated  with  upper  extremely 
paralysis,  and  the  other  four  were 
apparently  mild  reactions. 


c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  for 
primary  immunization  cannot  be 
established  with  certainty,  owing  to  the 
lack  of  adequate  evidence  of  efficacy. 
The  benefit-to-risk  assessment  of  this    • 
product  is  satisfactory  for  booster 
.  immunization. 

4.  Critique.  The  Panel  can  accept  the 
evidence  for  safety  of  this  product,  as 
well  as  evidence  for  its  efficacy  in 
booster  immunization,  the  latter  based 
on  the  meeting  of  current  Federal 
minimum  requirements  for  efficacy  in 
animals.  Evidence  supporting  the 
efficacy  of  this  product  as  a  primary 
immunizing  agent  in  humans,  however, 
is  lacking. 

Futhermore,  the  Panel  has  some 
reservation  about  the  need  for  fluid 
tetanus  toxoid  preparations,  in  the  light 
of  the  documented  superiority  of 
adsorbed  products,  both  in  the  terms  of 
magnitude  and  duration  of  the  immune 
response. 

Reference  to  the  avoidance  of 
immunization  during  outbreaks  of 
-polimomyelitis  are  probably  no  longer 
necessary. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  to  its  use  in  primary 
immunization  and  that  the  appropriate 
license  be  continued  for  a  period  not  to 
exceed  3  years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunizaiton.  In  addition,  the  labeling, 
although  presently  satisfactory,  will 
require  periodic  revision  as  indicated  in 
the  Generic  Statement  on  Labeling. 

Tetanus  Toxoid  Adsorbed  Manufactured 
by  Merrell-National  Laboratories, 
Division  of  Richardson-Merrell,  Inc. 

1.  Description.  This  is  a  purified 
tetanus  toxoid  precipitated  with  0.75 
percent  alum  (aluminium  potassium 
sulfate),  in  an  isotonic  sodium  chloride 
solution.  The  toxoiding  agent  is 
formaldehyde.  The  purification  process 
includes  ammonium  sulfate  precipitation 
and  subsequent  dialysis.  The  final 
product  is  preserved  in  1:10,000 
thimerosal.  The  recommended  dose.  0.5 
mL.  contains  5  IS  units  of  tetanus  toxoid. 

2.  Labeling— a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  tetanus  in  children  and  adults. 
The  recommended  schedule  for  primary 
immunization  in  both  children  and 
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adults  is  2  injections  4  to  6  weeks  apart, 
followed  by  a  third  0.5  mL  dose 
approximately  1  year  after  the  second 
injection.  A  booster  dose  of  0.5  mL  is 
recommended  every  10  years  thereafter 
to  maintain  adequate  protection.  If  an 
injury  other  than  a  clean  minor  wound 
occurs  more  than  5  years  after  the  last 
dose,  a  recall  or  booster  dose  is 
recommended.  The  superiority  of 
adsorbed  tetanus  toxoid  over  fluid 
tetanus  toxoid  preparations  is  indicated 
in  the  labeling. 

b.  Contraindications.  No  absolute 
contraindications  are  Usted.  The 
labeling  suggests  that  immunization  be 
deferred  during  the  course  of  an  acute 
illness,  and  that  elective  immunization 
of  patients  over  the  age  of  6  months  be 
deferred  during  an  outbreak  of 
poliomyelitis. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  A  substantial  volume  of 
literature  in  the  submission  (Ref.  13) 
attests  to  the  general  efficacy  of  tetanus 
toxoid.  There  are  no  data  on  efHcacy, 
however,  relating  specifically  to  tetanus 
toxoid  produced  by  Merrell-National 
Laboratories. 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  The  data  provided  are 
identical  to  those  submitted  for  this 
manufacturer's  fluid  tetanus  toxoid. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  for 
primary  immunization  cannot  be 
precisely  estimated,  owing  to  the  lack  of 
data  supporting  the  efficacy  of  this 
product  when  used  as  a  primary 
immunizing  agent.  The  benefit-to-risk 
assessment  of  this  product  for  booster 
immunization  is  satisfactory. 

4.  Critique.  The  Panel  accepts  the 
evidence  for  the  safety  of  this  product 
as  well  as  evidence  supporting  its 
efficacy  for  booster  immunization,  the 
latter  based  on  meeting  current  Federal 
minimum  requirements  in  animal  tests. 
Specific  data  in  support  of  the  efficacy 
of  this  product  in  humans  when  used  as 
a  primary  immimizing  agent  are  lacking. 

References  to  the  avoidance  of 
immunization  during  outbreaks  of 
poliomyelitis  are  probably  no  longer 
necessary. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  in  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 


manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  In  addition,  the  labeling, 
although  presently  satisfactory,  will 
require  periodic  revision  as  indicated  in 
the  Generic  Statement  on  Labeling. 

Tetanus  Toxoid,  Fluid,  Manufactured  by 
Parke.  Davis  ft  Co. 

1.  Description.  This  toxid  contains  5  Lf 
tetanus  toxid  refined  by  ultrafiltration 
per  0.5  mL  dose  with  0.01  percent 
thimerosal  as  preservative. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  tetanus.  The  labeling  notes  that 
the  American  Academy  of  Pediatrics 
and  the  Public  Health  Service  Advisory 
Committee  on  Immunization  Practices 
recommended  use  of  adsorbed  rather 
than  fluid  toxoid  (but  nevertheless,  the 
labeling  recommends  this  fluid  toxoid). 
Contrary  to  general  practice,  it 
recommends  the  use  of  fluid  toxoid  with 
TIG.  It  fails  to  note  the  usual 
precautions  about  the  reduced  efficacy 
in  immunosuppressed  individuals. 

b.  Contraindications.  Acute  febrile 
illness  is  a  contraindication.  The  usual 
precautions  regarding  steril  equipment 
availability  of  epinephrine,  and 
avoidance  of  injection  into  blood  vessels 
are  mentioned. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  are  presented  for 
this  specific  product.  Some  published 
data  (Ref.  13)  suggest  that  the  primary 
immune  response  tb  a  virtually  identical, 
but  experimental,  fluid  preparation  is 
rather  short-lived.  No  data  are  provided 
on  response  after  reinforcing 
inoculation. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  large  number  of  doses 
distributed,  and  the  very  small  number 
of  complaints  received,  together  with  the 
apparently  satisfactory  experience  of 
MacLennan  (Ref.  13),  suggest  that  this 
product  is  safe  in  man. 

c.  Benefit/risk  ratio.  There  is  some 
reason  to  question  the  benefit  gained 
from  use  of  this  fluid  product  in  light  of 
the  limited  available  data  on  efficacy  for 
primary  immunization.  The  benefit-to- 
risk  assessment  for  this  product  when 
used  for  booster  immunization  is 
satisfactory. 

4.  Critique.  The  labeling  needs  careful 
revision  and  updating  as  noted  above. 
The  lack  of  a  bu^er  in  this  product  is 
surprising.  Available  data  arfe 
insufficient  to  classify  this  product  when 
used  for  primary  immunization. 


5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(8]  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
prodict  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  apprpriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid  Adsorbed  Manufactured 
by  Parke.  Davis  ft  Co. 

1.  Description.  Contains  5  Lf  tetanus 
toxid  refined  by  ultrafiltration  per  0.5 
mL  dose  with  0.01  percent  thimerosal  as 
preservative.  The  toxoid  is  adsorbed  on 
2.5  mg  aluminum  phosphate  per  dose. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  tetanus. 

b.  Contraindications.  Acute  febrile 
illness;  standard  precautions  regarding 
sterile  equipment  availability  of 
epinephrine,  and  avoidance  of 
intravenous  injection  are  mentioned. 
The  possible  reduced  efficacy  of  the 
product  in  immunosuppressed 
individuals  is  not  mentioned. 

3.  Analysis — a.  Efficacy — (1)  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  were  presented 
for  this  specific  product  Published 
studies  on  a  similar  experimental 
product  (Ref.  13)  indicate  a  good 
inunune  response  in  man,  but  later 
studies  on  a  different  group  (Ref.  14) 
showed  an  unexpectedly  poor  response 
to  the  first  2  doses. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  large  number  of  doses 
distributed,  and  the  very  small  number 
of  complaints  received,  together  with  the 
apparently  satisfactory  experience  of 
MacLennan  (Ref.  13),  suggest  that  this 
product  is  safe  in  man. 

c.  Benefit/risk  ratio.  Provided  the 
efficacy  of  this  preparation  for  primary 
immunization  is  clearly  established,  the 
benefit-to-risk  assessment  would  be 
satisfactory  and  is  satisfactory  for 
booster  immunization. 

4.  Critique.  This  is  one  of  the  few 
currently  used  tetanus  toxoids  for  which 
even  limited  data  for  primary 
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Tetanus  Toxoid  ;^sorbed  Manufactured 
by  S%viss  Serum  sfid  Vaccine  Institute 
Berne 

1.  Description. '  "his  is  an  aluminum 
phosphate  adsorb  sd  preparation  of 
tetanus  toxoid  coi  itaining  20  Lf  per  mL. 
It  contains  alumir  um  phosphate.  2  mg 
per  mL  and  is  pre  served  with  0.01 
p)ercent  thiaierosa  .  The  product  is  said 
to  be  pui'iried  but  neither  the  method  of 
purification  nor  d(  toxification  is 
described. 

2.  Labeling — a.  lecommended  use/ 
indications.  The  p  -oduct  is 
recommended  for  active  immunization 
against  tetanus.  T  le  recommended 
schedule  consists  of  2  injections  of  as 
mL  each  at  an  int«  rval  of  4  weeks  and  a 
third  injection  of  ( .5  mL  6  to  12  months 
later.  Booster  dos(  s  are  recommended 
every  10  years,  or  in  the  case  of  injury, 
provided  the  patie  nt  has  not  had  an 
injection  within  th  b  previous  year. 

b.  Contraindica  ions.  This  product 
should  not  be  give  n  during  acute 
illnesses.  This  pro  luct  should  be 
administered  to  cl  ildren  with  a  historj' 
of  convulsions  onl  '^  under  medical 
supervision. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meet  >  Federal 
requirements 

(2)  Human.  Several  published  studies 
are  cited  in  the  mj nufacturers 
submission  to  the  'anel  (Ref.  15)  which 
show  that  the  pro<  uct  induces  an 
adequate  antitoxii  response  when  given 


as  a  booster.  The  data  show  that  these 
responses  are  satisfactory  when  given 
simultaneously  with  tetanus  immune 
globulin.  The  data  do  not  clearly 
demonstrate  the  efficacy  of  the  product 
as  a  primary  immunizing  agent. 

b.  Safety— [\)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Reaction  rates  given  for  an 
industrial  population  studied  are  low 
and  within  expected  limits. 

c.  Benefit /risk  ratio.  Assuming  that 
the  product  is  found  to  be  an  effective 
primary  immunizing  agent,  the  benefit- 
to-risk  assessment  would  be  satisfactory 
and  is  satisfactory  for  booster 
immunization. 

d.  Labeling.  This  package  insert  is  in 
need  of  revision  to  bring  it  up-to-date 
with  current  recommendations.  A 
booster  dose  is  recommended  in  the 
case  of  injury  if  more  than  1  year  has 
elapsed  since  the  last  injection.  This 
obsolete  recommendation  invites 
excessive  booster  doses;  the  latest 
Public  Health  Service  Advisory 
Committee  on  Immunization  ^actices 
recommendations  should  be 
incorporated  to  clarify  this  problem  and 
the  related  need  to  use  tetanus  immune 
globulin  in  some  patients. 

The  statement  concerning 
administration  of  the  product  to  children 
prone  to  convulsions  only  "under 
medical  supervision"  seems  superfluous. 
The  product  should  always  be  so 
administered. 

4.  Critique.  This  product  has  been 
demonstrated  to  be  adequate  for  booster 
immunization.  Adequate  data  are  not 
available  to  demonstrate  its  efficacy  as 

a  primary  immunizing  agent. 

The  safety  of  the  product  has  been 
adequately  demonstrated,  and  no 
unusual  frequency  of  untoward  local 
reactions  have  been  noted. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  dat&  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required.  * 


Tetamis  Toxoid,  Fluid,  Manufactured  by 
Texas  Department  of  Health  Resources 

1.  Description.  This  is  a  fluid  tetanus 
toxoid  prepared  by  detoxification  of 
tetanus  toxin  with  formaldehyde  (and  - 
"heat"),  purified  by  ammonium  sulfate 
fractionation,  diluted  to  40  Lf  per  dose, 
and  preserved  with  0.01  percent 
thimerosal. 

2.  labeling — a.  Recommended  use/   ■ 
indications.  This  product  is 
recommended  for  active  immunization 
against  tetanus.  The  basic  inunimization 
schedule  consists  of  three  1  mL  doses  at 
3  to  4  week  intervals  with  a  fourth  dose 
1  year  later.  Routine  boosters  are 
recommended  at  5-year  intervals. 

b.  Contraindications.  None  listed. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  human  data  on 
antitoxin  response  to  primary  or  booster 
immunization  are  presented.  "Periodic 
blood  antitoxin"  levels  are  mentioned 
but  no  data  were  provided.  A  chart 
labeled  'Tetanus  Mortality  and  ' 

Immunization  in  Texas"  (Ref.  16) 
submitted  as  evidence  of  efficacy  is 
unsatisfactory  and  could  be  interpreted 
as  suggesting  that  the  decline  in 
incidence  slowed  down  with  the 
introduction  of  toxoid. 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  No  controlled  studies  of 
reaction  rates  have  been  performed.  It  is 
stated  that  no  adverse  reactions  were 
reported  in  the  past  10  years.  The  high  Lf 
content  of  this  product  is  a  matter  of 
some  concern  in  this  regard. 

c.  Benefit/risk  ratio.  Assuming  that 
evidence  can  be  presented  that  the 
product  is  effective  for  primary 
immunization,  the  benefit-to-risk 
assessment  would  be  satisfactory,  and 
is  satisfactory  for  booster  immunization. 

d.  Labeling.  The  package  insert  is  in 
need  of  professional  review  and  revision 
to  bring  it  up-to-date  with  current 
recommendations.  For  exposure  to  risk 
of  tetanus,  a  booster  is  recommended  if 
a  year  has  elapsed  since  the  last 
injection.  This  obsolete  recommendation 
invites  excessive  boosters:  the  latest 
Public  Health  Service  Advisory 
Committee  on  Immunization  Practices 
recommendations  should  be 
incorporated  to  clarify  this  problem  and 
the  related  need  to  use  tetanus  immune 
globulin  in  certain  patients.  The  labeling 
should  put  special  emphasis  on  the  need 
for  the  reinforcing  dose  at  1  year.  Since 
this  is  a  fluid  product,  the  labeling 
should  also  note  the  published  evidence 
questioning  the  advisability  of  using 
fluid  toxoid  simultaneously  with 
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passively  administered  tetanus  immune 
globulin. 

4.  Critique.  In  view  of  the  product's 
ability  to  meet  the  minimum 
requirements  including  the  potency  test 
in  animals,  it  is  adequate  Tor  booster  use 
in  humans.  However,  no  data  are 
available  to  demonstrate  its  efficacy  as 
a  primary  immunizing  agent. 

Two  matters  are  of  fundamental 
concern:  (a)  The  Lf  content  of  this 
product  may  be  excessively  high, 
inviting  excessive  reactions  or  possibly 
even  suggesting  poor  antigenic  quality; 
(b)  in  the  opinion  of  some,  there  is  no 
need  for  a  fluid  product  in  view  of  the 
superiority  of  adsorbed  products.    _ 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  UIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  and 
rate  of  adverse  reactions  of  this  product 
when  used  for  primary  immunization. 
Labeling  revisions  are  required. 

Tetanus  Toxoid,  Fluid,  Manufactured  by 
Wyeth  Laboratories,  Inc. 

1.  Description.  This  is  a  fluid 
preparation  of  tetanus  toxoid  containing 
5  Lf  of  tetanus  toxoid  per  0.5  mL  with 
1:10,000  thimerosal  as  a  preservative. 
Sodium  chloride  is  the  diluent. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  active  immunization 
against  tetanus  but  is  is  specified  that 
the  adsorbed  preparation  is  preferred 
both  for  basic  immunization  and  recall 
doses.  Otherwise  the  recommended  use/ 
indications  are  identical  to  those  of  the 
Public  Health  Service  Advisory 
Committee  on  Immunization  Practices 
and  the  Committee  on  Infectious 
Diseases  of  the  American  Academy  of 
Pediatrics.  For  primary  immunization,  3 
doses  at  4-week  intervals  followed  by  a 
reinforcing  dose  6  to  12  months  later,  all 
at  0.5  mL,  are  recommended.  Routine 
reinforcing  doses  at  10-year  intervals 
are  recommended,  and 
recommendations  for  reinforcing  doses 
with  injury  follow  those  of  public 
advisory  groups.  The  package  insert 
describes  techniques  for  administration 
in  detail.  Fractional  doses  are 
recommended  for  children  with  cerebral 


damage,  neurological  disorders,  or  a 
history  of  febrile  convulsions.  Included 
are  warnings  about  the  transmission  of 
serum  hepatitis  as  a  result  of  improper 
techniques,  the  possibility  of  inadequate 
immunization  of  individuals  receiving 
immuno-suppresive  drugs,  the  heed  to 
determine  whether  there  was  an 
untoward  reaction  to  a  prior  dose,  and 
the  possibility  of  rare  allergic  reactions. 

b.  Contraindications.  An  acute 
respiratory  or  other  infection  is  specified 
as  a  contraindication  to  routine 
immunization,  but  is  not  included  as  a 
contraindication  to  a  recall  dose 
following  injury.  No  other  specific 
contraindication  is  listed. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  regarding  the 
efficacy  of  this  specific  product  in 
humans  are  provided. 

b.  Safety— {1]  Animal.  Although  no 
data  were  provided  with  the  submission, 
the  product  meets  Federal  requirements. 

(2)  Human.  No  data  regarding  safety    . 
in  humans  are  provided. 

c.  Benefit/risk  ratio.  Presumably  this 
product  has  a  satisfactory  benefit-to-risk 
assessment  for  primary  immunization 
although  specific  data  with  which  to 
determine  this  with  precision  are  not 
available.  The  benefit-to-risk 
assessment  is  satisfactory  for  booster 
immunization. 

4.  Critique.  It  is  likely  that  this  product 
is  efficacious  and  quite  safe,  although 
specific  data  are  not  available.  The 
Panel  does  have  some  doubts  about  the 
need  for  fluid  tetanus  toxoid 
preparations  in  the  light  of  the  apparent 
superiority  of  adsorbed  products. 

5.  Recommendations,  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(8)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  UIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  Toxoid  Adsorbed  Manufactured 
by  Wyeth  Laboratories,  Inc. 

1.  Description.  This  is  an  aluminum 
phosphate  adsorbed  tetanus  toxoid 
containing  5  Lf  of  tetanus  toxoid  per  0.5 


mL  It  is  preserved  in  1:10,000  thimerosal 
and  diluted  in  saline. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  primary  immunization,  2 
injections  of  0.5  mL  at  4-week  intervals 
followed  by  a  reinforcing  dose  6  to  12 
months  later  are  recommended.  Routine 
reinforcing  doses  are  recommended  at 
10  year  intervals.  The  current 
recommendations  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices  and  the 
Committee  on  Infectious  Disease  of  the 
American  Academy  of  Pediatrics  are 
included.  However,  it  is  not  stated  to 
what  populations  this  specific 
preparation  should  be  administered. 
There  is  no  mention  of  the  preferabiUty 
of  combined  preparations  containing 
diphtheria  toxoids  and  pertussis  vaccine 
for  routine  administration. 

Techniques  for  administration  are 
very  well  described.  Fractional  doses 
are  recommended  for  children  with 
cerebral  damage,  neurological  disorders, 
or  history  of  febrile  convulsions. 
Warning  about  the  transmission  of 
serum  hepatitis  with  improper 
techniques,  the  possibility  of  inadequate 
immunization  of  individuals  on 
immunosuppressive  drugs,  the  need  to 
determine  whether  there  was  an  undue 
reaction  to  a  prior  injection,  and  rare 
allergic  reactions  are  included. 

b.  Contraindications.  An  acute 
respiratory  or  other  infection  is  specified 
as  a  contraindication  except  when  the 
reinforcing  dose  is  required  following 
injury.  No  other  absolute 
contraindication  is  included. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  A  review  of  the  general 
efficacy  of  tetanus  toxoid,  adsorbed,  is 
provided  (Ref.  17),  but  there  is  no 
information  relating  to  this  specific 
product. 

b.  Safety — (1)  Animal  Although  no 
data  were  provided  with  the  submission, 
this  product  meets  Federal 
requirements. 

(2)  Human.  The  excellent  safety 
record  of  tetanus  toxoid  in  general  is 
provided  in.the  manufacturer's 
submission,  but  information  relative  to 
this  specific  product  is  not  included. 

c.  Benefit/risk  ratio.  Although  this 
product  has  been  in  use  for  many  years 
and  there  is  no  reason  to  believe  that 
the  benefit-to-risk  assessment  is  not 
satisfactory  for  primary  immunizataion, 
no  specific  data  are  available.  The 
benefit-to-risk  assessment  for  booster 
immunization  is  satisfactory. 

4.  Critique.  From  the  description  of  the 
methods  employed  in  preparing  this 
product  and  from  the  statement  that 
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required  animal  tes  ting  for  efficacy  is 
undertaken,  it  wou  d  seem  that  this 
product  is  both  saf4  and  efflcacious  for 
booster  immunizatipn.  However, 
specific  data  regarc  ing  safety  in  animals 
and  both  safet)-  and  efficacy  in  humans 
are  not  provided.  Tke  package  insert 
does  not  specify  populations  to  which 
this  specific  producj  should  be  given, 
and  preference  for  Combined 
preparations  containing  diphtheria 
toxoid  and  pertussii  i  vaccine  is  not 
expressed. 

5.  Recommendat!^r.s.  The  Panel 
recommends  that  hi 
in  Category  I  as  regi  irds  its  use  for 
booster  immunizati(  m  and  the 
appropriate  Ikensej  s)  be  continued  with 


the  stipulation  that 


he  labeling  should 


be  revised  in  accorc  ance  with  currently 


accepted  guidelines 
recommendations  o 


qdsall.  and  L  Levine. 
'  The  Journal  of 


and  the 
this  Report. 


The  Panel  recomn  lends  that  this 
product  be  placed  ir  Category  IIIA  as 
regards  its  use  for  p  imary  immunization 
and  that  the  appropi  iate  license  be 
continued  for  a  peril  id  not  to  exceed  3 
years  during  which  lime  the 
manufacturer  shall  lie  expected  to 
develop  data  regard  ng  the  efficacy  of 
this  product  when  u  «d  for  primary 
immunization.  Labe  ing  revisions  are 
required. 
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Generic  Statement 

Diphtheria  and  Tetanus  Toxoids  (DT) 
for  Pediatric  Use 

See  Generic  Statei  lents  for 
monovalent  diphtheif  a  and  tetanus 
'oxoids. 
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Description 

The  combination  of  di^Atheria  and 
tetanus  toxoids  for  pediatric  use  (DT)  is 
intended  for  the  immunization  of 
children  against  diphtheria  and  tetanus 
under  circumstances  in  which  the  use  of 
these  two  toxoids  combined  with 
pertussis  vaccine  is  undesirable  or 
contraindicated.  Current  licensed 
products  include  both  fluid  and 
adsorbed  forms  of  DT. 

Production 

The  manufacturing  process  basically 
comprises  the  production, 
detoxification,  purification,  and  titration 
of  the  two  toxoids  independently.  By 
Federal  regulation,  the  individual 
toxoids  for  the  adsorbed  forms  must  be 
adsorbed  prior  to  combination.  Both  the 
tetanus  and  diphtheria  toxoids 
components  must  be  tested  for 
detoxification  prior  to  combination. 
After  combination,  both  components 
roust  be  tested  for  antigenic  potency  in 
animals.  Currently,  there  is  striking 
variation  among  the  licensed  products  in 
terms  of  the  flocculation  titers  [IS]  for 
diphtheria  and  tetanus  toxoids  per  dose. 
The  ranges  of  Lf  for  diphtheria  toxoids 
for  the  fluid  product  are  25  to  125  and  7.5 
to  25  for  the  adsorbed  product.  The  Lf 
range  of  tetanus  toxoid  is  5  to  10  for  the 
adsorbed  product  and  5  to  40  for  the 
fluid  product. 

Use  and  Contraindications 

This  product  should  be  used  for 
primary  immunization  and  for  booster 
doses  for  children  6  years  of  age  at  less 
in  instances  in  which  pertussis 
immunization  is  contraindicated.  Thus,  ^ 
its  major  use  would  be  for  completion  of 
immunization  and  for  booster  doses  for 
children  who  have  responded  to  the 
triple  combination  of  diphtheria  and 
tetanus  toxoids  and  pertussis  vaccine 
(DTP)  with  a  significant  reaction 
believed  or  suspected  to  be  a 
consequence  of  the  pertussis 
component.  Under  such  circumstances 
completion  of  the  primary  immunization 
schedule  with  adsorbed  DT  is  preferred 
and  should  comprise  a  series  of  3  doses 
(considering  the  doses  of  DTP  already 
given  as  part  of  the  series)  with  the  first 
2  given  4  to  8  weeks  apart  and  the  third 
1  year  later.  A  booster  dose  of  TD 
should  be  given  at  school  entry,  and 
subsequent  booster  doses  should  be 
given  approximately  every  10  years, 
employing  tetanus  and  diphtheria 
toxoids  combined  for  adult  use  (Td). 
Recommendations  for  immunization 
with  fluid  DT  are  identical  except  that 
the  primary  series  should  comprise  4 
doses,  with  the  first  3  being  given  4  to  8 
weeks  apart  and  the  fourth  a  year  later,    i 


Circumstances  may  occur,  such  as 
outbreaks  of  diphtheria,  in  which  it 
would  be  advantageous  for  individuals 
older  than  6  years  of  age  to  receive  a 
larger  amount  of  diphtheria  toxoid  than 
is  present  in  the  Td  (adult  type). 
Diphtheria  and  tetanus  toxoid  may  be 
considered  for  use  under  these 
circumstances. 

The  only  contraindication  to  the 
administration  of  DT  is  a  prior  severe 
hjrpersensitivity  reaction.  It  is  also  not 
recommended  for  use  in  individuals  7 
years  of  age  or  older.  It  is  advisable  not 
to  administer  the  product  during  a 
febrile  illness  because  of  possible 
confusion  as  to  the  cause  of  persistent 
fever  if  such  should  occur.  Individuals 
receiving  corticosteroids  or  other 
immunosuppressive  drugs  may  not 
display  an  optimum  immunologic 
response;  accordingly,  if  discontinuation 
of  such  drugs  is  anticipated  within  the 
immediate  future,  immunization  should 
be  delayed  until  that  time. 

Safety 

Both  components  of  this  combined 
product  are  tested  for  safety  in  animals 
and  for  sterility  according  to  Federal 
requirements  as  with  the  monovalent 
toxoids. 

Efficacy 

Minimum  requirements  specify  that 
the  diphtheria  toxoid  component  of  the 
combined  product  may  be  tested  for 
potency  in  guinea  pigs  either  before  or 
after  combination,  and  that  the  tetanus 
toxoid  component  be  tested  for  potency 
after  combination.  The  Bureau  of 
Biologies  releases  this  combined  product 
based  on  potency  data  as  determined 
after  combination.  Neither  the 
diphtheria  nor  the  tetanus  component 
exerts  a  significant  adjuvant  or 
suppressant  effect  upon  the 
immunogenicity  of  the  other. 

Labeling 

The  labeling  for  some  of  the  products 
is  slightly  inconsistent  with  the  current 
recommendations  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices  and  the 
American  Academy  of  Pediatrics  in  that 
these  groups  recommend  that  Td  (for 
adult  use)  be  used  for  children  over  6 
years  of  age.  Accordingly,  the  labeling 
should  be  modified  for  DT  (for  pediatric 
use)  to  recommend  that  these  products 
be  used  for  children  "six  years  of  age 
and  under,"  rather  than  for  children  . 
"under  six"  as  is  the  case  with  some  of 
the  labeling. 
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Special  Problems 

The  same  problems  that  exist  in  terms 
of  the  immunogenicity  of  these  toxoids 
administered  in  the  monovalent  form 
exist  in  the  combined  form. 

Recommendationa 

The  recommendations  made  for  the 
individual  toxoid  components  apply  to 
the  combined  product.  It  is  also 
recommended  that  requirements  be 
updated  to  stipulate  testing  for  potency 
after  combination  of  the  individual 
products. 

Basis  for  Classification 

The  basis  for  classification  of  this 
combined  product  is  the  same  as  the 
basis  for  classification  of  the  individual 
toxoid  components. 
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SPECinC  PRODUCT  REVIEWS 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufactured  by  Bureau  of 
Laboratories,  Michigan  Department  of 
Public  Health 

1.  Description.  This  is  a  combined 
preparation  containing  10  to  20  Lf  of 
diphtheria  toxoid  and  5  to  10  Lf  of 
tetanus  toxiod  per  0.5  mL.  The  toxoids 
are  adsorbed  on  aluminum  phosphate 
and  preserved  with  0.01  percent 
thimerosal. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  the  active 
immunization  of  children  less  than  6 
years  of  age.  The  recommended  dosage 
comprises  two  0.5  mL  intramuscular 
injections  4  to  6  weeks  apart  followed 
by  a  reinforcing  dose  6  to  12  months 
later.  A  further  reinforcing  dose  of  0.5 
mL  is  advised  at  5  years  of  age.  The 
preferability  of  primary  immunization 
with  a  trivalent  preparation  containing 
pertussis  vaccine  is  not  mentioned.  If  a 
dose  has  not  been  administered  within 
the  previous  year,  the  manufacturer 
recommends  a  reinforcing  dose  of  this 
preparation  under  any  one  of  five 
circumstances:  Exposure  to  diphtheria; 


in|nry  with  risk  of  contracting  tetamia; 
unusual  prevalence  or  risk  of  exposive 
to  diphtheria;  change  of  environment; 
and  disasters  which  result  in  crowding 
or  dislocation. 

b.  Contraindications.  It  is 
recommended  that  tetanus  and 
diphtheria  toxoids,  adsorbed,  for  adult 
use,  be  used  to  pnxluce  and  maintain 
active  immunity  against  tetanus  and 
diphtheria  in  individuals  6  or  more  years 
of  age  because  of  reactivity  of  this 
product.  A  warning  that  previously 
unimmunized  individuals  will  not  be 
protected  by  this  product  in  case  of 
exposure  to  diphtheria  or  tetanus  is 
included.  It  is  also  stated  that  this 
preparation  is  useless  in  the  treatment 
of  diphtheria  or  tetanus.  Any  acute 
respiratory  disease  or  other  active 
infection  is  considered  a 
contraindication.  Deferral  of 
immunization  is  recommended  in 
individuals  receiving  short-term 
immunosuppressive  therapy  and,  in 
instances  of  long-term 
immunosupirressive  therapy,  an  extra 
dose  is  recommended  1  or  more  months 
after  therapy  is  discontinued. 

3.  Analysis — a.  Efficacy— {1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  only  data  available 
concerning  primary  immunization  of 
humans  related  to  this  product  comprise 
studies  with  a  quadruple  vaccine 
containing  pertussis  and  poliomyelitis 
vaccines  as  well  (Ref.  1).  TTie  adjuvant 
effect  of  pertussis  vaccine  is  such  that 
these  cannot  be  accepted  as  evidence 
for  efficacy  of  this  preparation.  There 
are,  however,  good  data  that  indicate 
that  this  preparation  is  efficacious  when 
used  for  reinforcement  of  immunization 
in  previously  immunized  children. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  During  the  10  years,  1962 
to  1972,  a  few  million  doses  of  this 
preparation  were  distributed;  only  three 
reactions,  all  local,  were  reported. 
However,  administration  of  this 
preparation  to  institutionalized  adults 
yielded  high  rates  of  severe  reactions. 

c.  Benefit/risk  ratio.  The  risk  of 
untoward  reactions  to  this  preparation, 
when  used  as  recommended  in  children, 
is  negligible.  Efficacy  of  this  preparation 
when  used  for  booster  immunization  to 
diphtheria  and  tetanus  is  satisfactory. 
When  used  for  primary  immunization, 
its  efficacy  is  probably  satisfactory  but 
data  are  not  available  to  permit  a 
definitive  conclusion. 

4.  Critique.  This  is  a  widely  used 
adsorbed  combined  preparation  of 
diphtheria  and  tetanus  toxoids 
employed  for  the  primary  immunization 
of  children  and  reinforcement  of 


immonity  to  tetanus  and  diphtheria  in 
children.  Unfortunately  conclusive  data 
docimienting  efficacy  as  a  primary 
immtmiang  agent  are  not  available. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required.  The  manufacturer  should 
specify  the  preferability  of  the  trivalent 
preparation  containing  diphtheria  and 
tetanus  toxoids  and  pertussis  vaccine, 
adsorbed,  for  the  primary  immunization 
of  infants  and  children. 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufactured  by  Dow 
Chemical  Company 

1.  Description.  This  product  contains 
14  to  17  Lf  of  diphtheria  toxoid.  7  to  10  Lf 
of  tetanus  toxoid,  and  not  more  than  5 
mg  of  potassium  alum  per  dose  in  0.3  N 
glycine,  with  1:10,000  thimerosal.  The 
toxoids  are  fractionated  by  the  alcohol 
method. 

2.  Labeling — a.  Recommended  use/ 
indications.  Two  intramuscular 
injections  of  0.5  mL  each  4  to  6  weeks 
apart,  with  a  reinfcHtiing  dose  of  0.5  mL 
about  1  year  later,  are  recommended  for 
inununization  of  infants  and  children 
under  6  years,  when  pertussis 
immunization  is  not  indicated.  In  older 
children,  its  use  is  permissible  if  they 
are  first  screened  by  Schick  or  Moloney 
tests,  but  the  adult  type  preparation  is 
preferred.  Booster  doses  are 
recommended  following  exposure  to 
diphtheria.  The  labeling  recommends 
three  primary  doses  for  immunization  of 
infants  (without  explanation). 

b.  Contraindications.  Detailed 
precautions  concerning  anaphylactoid 
reactions  are  outlined.  Immunization 
shook]  be  deferred  in  the  presence  of 
acute  infections  or  immunosuppressive 
treatment  or  the  presence  of  a  polio 
ootbreak.  Fractional  doses  of  single 
antigens  should  be  used  in  children  with 
allergies,  brain  injury,  or  a  history  of 
severe  reactions,  etc.  Various  other 
precautions  are  included. 
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product  are  preser 
c.  Benefit/risk  i 
data,  assessment  i 
this  product  for  pr 
not  possible.  The  1 
assessment  for  thii 


3.  Analysis — a. ,  Efficacy— {\)  Animal. 
This  product  meet^  Federal 
requirements. 

(2)  Human.  No  data  on  the  specific 
product  are  preserited. 

b.  Safety— {\]  Ahimal.  This  product 
meets  Federal  requirements. 
(2)  Human.  No  oata  on  this  specific 
Ited. 

j/Z/o.  In  the  absence  of 
|f  the  effectiveness  of 
lary  immunization  is 
Bnefit-to-risk 
product  when  used 
for  booster  immunization  is  satisfactory. 

4.  Critique.  This  ^s  a  fairly  typical 
combination  of  diofitheria  and  tetanus 
toxoids  for  pediatric  use.  Hie  toxoids 
are  fractionated  bv  a  well-established 
method,  but  the  ali|m  content  appears 
somewhat  low.  Th*  contraindications 
given  are  surprisingly  detailed  and  the 
recommendations  for  three  primary 
injections  in  infant;  are  not  explained. 
The  data  presented  on  efficacy  and 
safety  are  derived  irom  published 
papers  on  other  products,  but  not  on  this 
speciHc  product. 

5.  Recommendat  ons.  The  Panel 
recommends  that  tus  product  be  placed 
in  Category  I  as  regards  its  use  for 

'  booster  immunization  and  the 
appropriate  licensdfs)  be  continued  with 
the  stipulation  thatjthe  labeling  should 
be  revised  in  accorjlance  with  currently 
accepted  guideline$  and  the 
recommendations  qf  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  whichltime  the 
manufacturer  shall  pe  expected  to 
develop  data  regarding  the  efHcacy  of 
this  product  when  used  for  primary 
immunization.  La  be  ling  revisions  are 
required. 

Diphtheria  and  Teti  nus  Toxoids 
Manufactured  by  Eli  Lilly  and  Company 

1.  Description.  Tl  is  is  an  alcohol 
fractionated  toxoid  (Pillemer  method) 
and  contains  7.5  Lf  etanus  toxoid  and 
25  Lf  diphtheria  tox  )id  per  0.5  mL  dose. 

It  is  preserved  with  1:10,000  thimerosal     . 
and  is  diluted  in  0.3  molar  glycine 
solution. 

2.  Labeling — a.  H  'commended  use/ 
indications.  This  pr  >duct  is 
recommended  for  ai  :tive  immunization 
of  children  under  6  against  diphtheria 
and/or  tetanus  in  c^^umstances  where 
use  of  DTP  may  be  ^ontraindicated.  The 
package  circular  reaommends  that  three 
0.5  mL  doses  by  giv^n  subcutaneously  at 
intervals  of  4  to  6  wpeks  for  primary 
immunization  and  t  lat  a  reinforcing 
dose  of  0.5  mL  be  gi  /en  to  children 
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under  6  years  of  age  about  1  year  after 
the  primary  series.  A  booster  dose  is 
recommended  at  the  time  of  entry  into 
school  (about  5  years  of  age). 

b.  Contraindications.  These  include 
active  infections,  possible  exposure  to 
polio,  a  history  of  central  nervous 
system  damage,  or  convulsions. 

3.  Analysis— a.  Efficacy— {!)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  on  primary  or 
secondary  responses  .to  this  speciHc 
product  were  provided. 

b.  Safety— [1]  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  data  from  detailed 
studies  on  this  specific  product  were 
provided.  Data  irom  the  manufacturer's 
complaint  Hies  indicated  only  a  low  rate 
of  consumer  complaints  concerning 
reactions,  all  of  which  were  mild. 

c.  Benefit/risk  ratio.  If  the  product  is 
demonstrated  to  have  satisfactory 
immunogenicity  in  the  age  group  for 
which  recommended,  the  benefit-to-risk 
assessment  would  be  satisfactory  for 
primary  immunization,  and  is 
satisfactory  for  booster  immunization. 

d.  Labeling.  The  labeling  is  slightly 
inconsistent  with  the  current 
recommendations  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices  and  the 
American  Academy  of  Pediatrics  in  that 
the  latter  groups  recommend  that  Td  be 
used  for  children  over  6.  Accordingly, 
the  labeling  should  be  modiHed  to 
recommend  that  the  product  be  used  for 
children  "six  and  under"  (rather  than 
"for  children  under  six").  » 

.The  labeling  should  also  be  modiHed 
to  reflect  the  well-documented 
advantages  of  the  adsorbed  product 
over  the  fluid  product. 

4.  Critique.  This  submission  is  lacking 
in  human  data  to  demonstrate  the 
ability  of  this  product  to  elicit 
satisfactory  primary  or  booster  antitoxin 
responses  in  children  of  the  age  group 
concerned.  In  conjunction  with  a  study 
of  this  type,  detailed  observations  on 
reactogenicity  should  also  be  made. 

In  addition,  the'continued  need  for  the 
fluid  product  is  indeed  questionable  in 
view  of  the  superiority  of  adsorbed 
toxoids  as  immunizing  agents. 
Nonetheless,  some  physicians  prefer  the 
fluid  product 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  the 
appropriate  license(s]  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 


The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufactured  by  Eli  Lilly  and 
Company 

1.  Description.  This  is  an  alcohol 
fractionated  toxoid  (Pillemer  method) 
and  contains  7.5  Lf  tetanus  toxoid  and 
25  Lf  diphtheria  toxoid  per  0.5  mL  dose. 
The  adsorbed  (alpm  precipitated) 
product  is  stated  to  contain  7.25  mg  or 
less  of  alum  per  mL.  It  is  preserved  with 
1:10,000  thimerosal  and  is  diluted  in  0.3 
molar  glycine  solution. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
of  children  under  6  against  diphtheria 
and/or  tetanus  in  circumstances  where 
use  of  DTP  may  be  contraindicated.  The 
package  circular  recommends  that  two 
0.5  mL  doses  be  given  intramuscularly  at 
an  interval  of  4  to  6  weeks  for  primary 
immunization  and  that  a  reinforcing 
dose  of  0.5  mL  be  given  1  year  later.  A 
booster  dose  of  0.5  mL  is  recommended 
at  the  time  of  entry  into  school  (about  5 
years  of  age). 

b.  Contraindications.  These  include 
active  infections,  possible  exposure  to 
polio,  a  history  of  central  nervous 
system  damage,  or  convulsions. 

3.  Analysis — a.  Efficacy— [1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  on  primary  or 
secondary  responses  to  this  specific 
product  were  provided. 

b.  Safety— Animals.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  data  from  detailed 
studies  on  this  specific  product  are 
provided.  Data  from  the  manufacturer's 
complaint  files  indicated  only  a  low  rate 
of  consumer  complaints  concerning 
reactions,  all  of  which  were  mild. 

c.  Benefit/risk  ratio.  If  the  product  is 
demonstrated  to  have  satisfactory 
immunogenicity  in  the  age  group  for 
which  recommended,  the  benefit-to-risk 
assessment  would  be  satisfactory  for 
primary  immunization,  and  is 
satisfactory  for  booster  immunization. 

d.  Labeling.  The  labeling  is  slightly 
inconsistent  with  the  current 
recommendations  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices  and  the 
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American  Academy  of  Pediatrics  in  that 
the  latter  groups  recommend  that  Td  be 
used  for  children  over  6.  Accordingly, 
the  labeling  should  be  modified  to 
recommend  that  the  product  be  ased  for 
children  "six  and  under"  (rather  than 
"for  children  under  six"). 

The  labeling  should  also  be  modified 
to  reflect  the  well-documented 
advantages  of  the  adsorbed  product 
over  the  fluid  product. 

4.  Critique.  This  submission  is  lacking 
in  human  data  to  demonstrate  the 
ability  of  this  product  to  elicit 
satisfactory  primary  or  booster  antitoxin 
responses  in  children  for  the  age  group 
concerned.  In  conjunction  with  a  study 
of  this  type,  detailed  observations  on 
reactogenicity  should  also  be  made. 

,  In  addition,  the  continued  need  for  the 
fluid  product  is  indeed  questionable  in 
view  of  the  superiority  of  adsorbed 
toxoids  as  immunizing  agents. 
Nonetheless,  some  physicians  prefer  the 
fluid  product. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufactured  by  Lederle 
Laboratories  Division,  American 
Cyanamid  Co. 

1.  Description.  This  product  is  a 
combined  diphtheria  and  tetanus  toxoid 
contained  in  physiological  saline,  0.85 
percent,  with  0.01  percent  thimerosol 
added  as  preservative.  Formaldehyde  is 
used  as  the  toxoiding  agent  with  both 
toxins,  which  are  then  purified  by  the 
Pillemer  Alcohol  Fractionation  Method, 
diluted  with  phosphate  buffer,  with 
aluminum  phosphate  being  added  to  a 
final  concentration  of  2.0  mg  per  mL 
Each  0.5  mL  dose  contains  12.5  Lf  of 
diphtheria  toxoid  and  5  Lf  of  tetanus 
toxoid,  in  addition  to  1  mg  of  aluminum 
phosphate. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  use  as  a  primary 
immunizing  agent  against  tetanus  and 


diphtheria  in  infants  and  children  less 
than  6  years  of  age.  The  package  insert 
does  not  darify  the  differences  between 
this  product  and  DPT,  nor  the  difference 
between  this  product  and  the  adult  Td 
preparation. 

b.  Contraindications.  Acute 
respiratory  disease  or  other  active 
infection  is  suggested  as  a  reason  to 
defer  immunization. 

3.  Analysis — a.  Efficacy— {1)  Animal. 
This  proctact  meets  Federal 
requirements. 

(2)  Human.  The  general  body  of  data 
supporting  the  human  efficacy  of 
diphtheria  and  tetanus  toxoids  is  cited 
(Ref.  2],  but  no  information  is  provided 
relative  to  the  use  of  this  apeciflc 
product  as  produced  by  Lederle 
Laboratories. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

.  (2)  Human.  No  controlled  data  are 
presented  on  the  safety  of  this  product 
in  humans.  The  submission  notes  that 
many  hundred  thousands  of  doses  were 
distributed  "through  the  years  1970  to 
1972,  whereas  during  the  period  1960 
through  June  1973,  seven  complaints 
were  received  by  the  manufacturer. 
These  included  local  reactions,  redness, 
and  induration  at  the  site  of  injection. 

c.  Benefit/risk  ratio.  Tlie  benefit-to- 
risk  assessment  of  this  product  cannot 
be  satisfactorily  assessed,  owing  to  the   ' 
lack  of  data  in  support  of  the  efficacy  of 
this  product  when  used  for  primary 
immunization  in  humans.  The  beneflt-to- 
risk  assessment  of  this  product  when 
used  for  booster  immunization  is 
satisfactory. 

4.  Critique.  The  major  defect  in  this 
submission  is  the  absence  of  data  to 
support  the  immunogenicity  of  this 
product  when  used  for  primary 
immunization  in  infants  and  children  6 
years  of  age  and  under. 

The  labeling  strongly  suggests  that  a 
primary  immunizing  series  is  2 
intramuscular  doses  of  0.5  mL  each.  The 
"reinforcing  dose"  recommended  1  year 
after  completion  of  the  primary 
immunization  is,  in  fact,  part  of  the 
primary  immunizing  series.  The  labeling 
should  clarify  this  point,  and  emphasize 
that  immunization  should  not  be 
considered  complete  until  the  third  dose 
has  been  given. 

The  labeling  fails  to  clarify  when  this 
preparation  should  be  used  in  lieu  of 
triple  antigen  (DPT)  and  fails  further  to 
establish  the  difference  between  the  DT 
preparation  for  use  in  children  6  years  of 
age  and  under  and  the  adult  Td 
preparations. 

The  advertising  submitted  by  Lederle 
Laboratories  was  apparently  last 
revised  in  December  1963,  and  differs 


striking  from  current 
recommendations. 

5.  Recommendations.  The  panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  Hcen«e(s)  be  continued  with 
the  stipalatkKi  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the'efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufactured  by 
Massachusetts  Public  Health  Biologic 
Laboratories 

1.  Description.  This  product  contains 
15  Lf  per  mL  diphtheria  toxoid  and  15  Lf 
per  mL  tetanus  toxoid,  adsorbed  on  4.0 
mg  per  mL  aluminum  phosphate, 
preserved  with  thimerosal  in  dilution 
1:10,000  in  a  diluent  of  0.01  M  sodium 
acetate  and  Oil  M  sodium  chloride,  pH 
6.0  ±  0.1.  In  the  production  of  tetanus 
toxoid,  the  modified  Mueller  medium  is 
used. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  primary  or  booster 
immunization  against  diphtheria  and 
tetanus  of  children  6  years  of  age  or  less 
when  immunizing  preparations 
containing  pertussis  vaccine  would  be 
considered  undesirable.  Two 
intramuscular  doses  of  0.5  mL  are  given 
4  to  6  weeks  apart,  followed  by  a 
reinforcing  dose  approximately  1  year 
later. 

b.  Contraindications.  These  include 
acute  infectious  illnesses. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
References  to  the  literature  of  several 
animal  studies  are  given  in  the 
manufacturer's  data  submission  to  the 
Panel  (Ref.  3).  This  product  meets 
Federal  requirements. 

(2)  Human.  Serologic  studies  have 
shown  combination  vaccines  including 
the  pertussis  component  to  be 
efBcadous.  Likewise,  diphtheria  and 
tetanus  toxoids  have  been  shown  to  be 
efBcacious  in  adults  not  only  for  boostet 
purposes  but  also  for  primary 
immunizations.  Studies  of  tetanus  and 
diphtheria  toxoids  in  children  are 
lacking.  However,  since  these  toxoids 
have  been  shown  effective  for  primary 
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immunization  in  {  dults  where  they  are 
given  in  a  lower  d  osage  than  in  children. 
it  may  be  assurtie^  the  product  is 
effective  in  children. 

b.  Safety— {I)  Aiimal  This  product 
meets  Federal  requirements. 

(2)  Human.  Moajt  studies  in  the 
literature  concern  jadult  preparation  or 
combinations  including  pertussis 
antigen.  In  such  pieparations  the  rates 
concerning  safety  pppear  adequate. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  fcr  this  product  is 
satisfactory.  | 

4.  Critique.  A  large  number  of  studies 
(Ref.  3)  have  been  conducted  with  the 
Massachusetts'  product,  as  shown  in  the 
list  of  references. '  "hus,  the  tetanus  and 
diphtheria  toxbids  have  been  shown  to 
be  efficacious  in  pi  imary  immunizations 
in  adults  using  low  er  doses  than  those 
used  in  children. 

Likewise,  many  itudies  of  reactions  to 
the  toxoids  have  b  len  conducted. 

5.  Recommendai  ions.  The  Panel 
recommends  that  t  lis  product  be  placed 
in  Category  1  and  t  lat  the  appropriate 
license(s)  be  contii  lued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  tk  is  product. 


Diphtheria  and  Tet^us 
Manufactured  by 


Toxoids 
iWke.  Davis  ft  tk>. 


1.  Description.  T  lis  is  a  mixture  of 
diphtheria  and  teta  nus  toxoids  in  0.85 
percent  saline  soluiion,  containing  2 
percent  glycerine,  purified  by  filtration, 
and  containing  125|Lf  of  diphtheria 
toxoid  and  5  Lf  of  tpntanus  toxoid  per 
dose.  The  preservative  is  thimerosal 
1:10.000.  J 

2.  Labeling — a.  Hecommended  use/ 
indications.  This  pnduct  is 
recommended  for  prevention  of 
diphtheria  and  tefatius  in  children  under 
6  years  (or  over  6  ii  screened  with 
Moloney  test).  The  dose  is  three 
injections  of  0.5  mL  each, 
intramuscularly  or  iubcutaneously,  3  to 
4  weeks  apart,  and  a  reinforcing  dose 
about  1  year  later,  t  is  recommended  for 
use  where  a  fluid  p  oduct  is  preferred. 
Routine  boosters  ai  e  given  preferably  at 
the  time  of  school  e  ntrance.  For 
subsequent  boosteds,  the  adult  type  of 
tetanus  and  diphth(  iria  toxoids  is 
recommended.  Eme  rgency  boosters  are 
advised  for  exposui  e  to  diphtheria.  For 
boosters  after  tetanus-prone  injuries,  the 
adult  type  preparat  on  is  recommended. 

b.  Contraindicati  ins.  Acute  febrile 
illness  or  treatment  with  steroids  are 
reasons  for  postpor  ing  inoculation. 

3.  Analysis — a.  E  'ficacy — (1)  Animal. 
This  product  meets  Federal  ~ 
requirements. 

(2)  Human.  No  re  evant  data  were 
presented. 
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b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Ten  year  old  protocols  are 
presented,  which  are  presumably 
applicable,  but  this  cannot  be  clearly 
determined  without  knowing  when  the 
present  "purification"  procedure  was 
adopted.  Temperature  rises  in  protocol 
275-1  appear  to  be  abnormally  high,  i.e., 
28  out  of  30  subjects  show  1*  F  or  higher 
rises  at  24  hours.  The  manufacturer's 
covering  memorandums  of  March  11, 
1964  (Ref.  4)  regarding  the  investigator's 
data  in  protocol  275-1  defines 
temperature  rise  so  as  to  allow  a  final 
temperature  of  0.4"  above  normal,  which 
gives  only  4  rises  in  30  subjects.  Thus 
the  data  are  difficult  to  interpret. 

c.  Benefit/risk  ratio.  Appears  to  be 
similar  to  that  for  other  combined 
diphtheria  and  tetanus  toxoids,  except 
that  the  content  of  diphtheria  toxoid  is 
extraordinarily  high.  The  product  is  fluid 
and,  therefore,  less  efficient,  and  the 
reaction  rate  seems  high  according  to 
the  record. 

4.  Critique.  This  is  a  fluid  combined 
diphtheria  and  tetanus  toxoid  for 
pediatric  use,  purified  by  a  somewhat 
ambiguous  method.  It  contains  an 
excessive  quantity  of  diphtheria  toxoid, 
causing  what  appears  to  be  more  than 
the  expected  number  of  febrile  reactions 
in  adult  volunteers,  and  there  are  not 
sufficient  data  to  evaluate  either  its 
efficacy  or  safety  for  primary 
immunization. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization. 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufactured  by  Parke.  Davis 
ft  Co. 

1.  Description.  This  is  an  adsorbed 
combined  diphtheria  and  tetanus  toxoid 
which  contains  15  Lf  of  purified 
diphtheria  toxoid  and  5  Lf  of  purified 
tetanus  toxoid,  adsorbed  on  2.5  mg  of 
aluminum  phosphate  per  dose.  The 
product  contains  0.9  percent  sodium 
chloride  and  0.01  percent  thimerosal. 


2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  the  primary 
immunization  of  children  under  6  years 
of  age  when  a  triple  vaccine  is 
contraindicated  or  not  recommended. 
The  recommneded  schedule  is  2  doses  of 
0.5  mL  4  to  6  weeks  apart  with  a 
reinforcing  dose  of  0.5  mL  about  1  year 
later.  Recommendations  concerning 
subsequent  boosters  conform  with  those 
of  the  American  Academy  of  Pediatrics 
and  the  Public  Health  Service  Advisory 
Committee  on  Immunization  Practices. 
The  recommendations  regarding 
"wound  boosters"  are  obsolete,  as  are 
the  references;  the  package  insert  is 
dated  1970. 

b.  Contraindications.  Acute  febrile 
illnesses  and  courses  of 
immunodepressant — including  steroid — 
therapy  are  indications  for  postponing 
immunization.  In  addition,  the  insert 
recommends  a  Moloney  test  and  an 
analogous  test  with  tetanus  toxoid 
before  administering  this  preparation  to 
children  over  6  years  of  age.  There  is  no 
mention  of  the  use  of  adult-type  tetanus- 
diphtheria  toxoid  for  boosters. 

3.  Analysis— a.  Efficacy— [1]  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Brief  tabular  summaries 
(Ref.  4)  indicate  that  the  product  tested 
in  1961  to  1962  was  satisfactory  as  a 
booster  antigen,  with  what  appears  to 
be  a  relatively  high  reaction  rate, 
primarily  local  (subjects  were  adults). 
No  primary  response  data  were 
presented. 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  The  moderate-to-high 
reactivity  mentioned  above  was 
observed  in  adults;  hence,  the 
acceptability  of  the  product  for  children 
cannot  be  assessed. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  cannot 
be  satisfactorily  assessed,  owing  to  the 
lack  of  data  in  support  of  the  efficacy  of 
this  product  when  used  for  primary 
immunization  in  humans.  The  benefit-to- 
risk  assessment  of  this  product  when 
used  for  booster  immunization  is 
satisfactory.  There  was  a  higher  rate  of 
reactions  in  adults. 

4.  Critique.  This  product  appears  to  be 
a  typical  combined  diphtheria  and 
tetanus  toxoid  product.  However,  data 
on  the  efficacy  and  tolerance  of  this 
product  for  primary  immunization  in  the 
age  group  for  which  it  is  indicated  are 
lacking. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
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appropriate  licensets)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufactured  by  Texas 
Department  of  Health  Resources 

1.  Description.  This  product  contains 
30  Lf  of  diphtheria  toxoid  and  20  Lf  of 
tetanus  toxoid  per  mL,  adsorbed  onto 
aluminum  hydroxide,  the  content  of  the 
latter  not  to  exceed  1.2  mg  per  mL  in  the 
final  product.  It  contains  1:10,000 
thimerosal,  and  the  diluent  is  sodium 
acetate  and  buffered  saline. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  immunization  of 
children  under  the  age  of  6,  or  in 
children  for  whom  there  is  a- 
contraindication  for  combinations  with 
pertussis  vaccine.  The  dosage  for 
primary  immunization  is  2  doses  of  0.5 
mL  intramuscular  injections  at  4  to  6 
weeks  intervals  followed  by  a  third 
reinforcing  dose  12  months  later. 

The  skin  should  be  cleansed  with 
tincture  of  iodine  and  alcohol  prior  to 
immunizaion. 

b.  Contraindications.  These  include 
active  respiratory  disease  or  other 
active  infections. 

3.  Analysis — a.  Efficacy — (1)  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  One  indirect  data  are 
provided  (Ref.  5]  demonstrating 
decreased  incidence  of  tetanus  and 
diphtheria  in  Texas  relative  to  increased 
distribution  of  doses  of  vaccines  for 
these  agents. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  producer  states  that 
over  the  past  10  years  many  hundred 
thousand  doses  of  the  vaccine  were 
distributed  without  any  serious 
reactions  being  reported. 

c.  Benefit/risk  ratio.  If  the  product  is 
demonstrated  to  have  satisfactory 
primary  immunogenicity  in  the  age 
group  for  which  recommended,  the 
benefit-to-risk  assessment  would  be 
satisfactory  for  primary  immunization, 
and  is  satisfactory  for  booster 
immunization. 


4.  Labeling.  The  recommended  use  is 
in  general  agreement  with  the  Advisory 
Committee  on  Immunization  Practices 
recommendations.  It  would  be  desirable 
to  have  the  Lf  content  stated  on  the 
label,  particularly  as  it  is  relatively  high. 

The  recommendations  for  use  of  Td 
adult  type  for  booster  purposes  is 
correct  but  easily  misunderstood,  since 
the  name  of  the  2  products  are  almost 
identical:  "tetanus  and  diphtheria 
toxoid,  adsorbed  (Td)"  and  "diphtheria 
and  tetanus  toxoid,  adsorbed."  Some  of 
the  labeling  included  in  the 
manufacturer's  data  submission  is 
illegible. 

5.  Critique.  The  manufacturer  claims 
the  product  was  patterned  after  that  of 
the  State  of  Massachusetts  and  thus 
controlled  studies  were  not  deemed 
necessary.  However,  the  Lf  content  is 
considerably  higher  (15  Lf  for  tetanus 
toxoids,  and  10  Lf  for  diphtheria)  than 
what  was  used  in  Massachusetts  at  the 
time  of  this  review  (according  to  their 
submission,  7.5  Lf  each  of  diphtheria 
and  tetanus  toxoid  for  the 
Massachusetts  Public  Health  Biologic 
Laboratories'  product).  Furthermore,  the 
Texas  Department  of  Health  Resources 
uses,  aluminum  hydroxide,  whereas  the 
Massachusetts  Public  Health  Biologic 
Laboratories  uses  aluminum  phosphate 
as  adjuvant.  Labeling  regarding  the 
product  to  be  used  for  boosters  is 
somewhat  confusing.  There  are  no 
human  serological  studies  reported  on 
this  product,  and  the  data  on  lack  of 
reactions  appear  to  be  inconclusive. 

6.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Diphtheria  and  Tetanus  Toxoids 
Adsorbed  Manufacturer  by  Wyeth 
Laboratories,  Inc. 

1.  Description.  This  submission  by 
Wyeth  Laboratories  includes  an 
excellent  summary  description  of  the 
prepration  of  the  two  toxoids.  The  final 
product  is  a  combined  antigen  product 
including  in  each  0.5  mL  dose  10  Lf  of 


diphtheria  toxoid,  5  Lf  of  tetanus  tooid, 
and  0.34  mg  of  aluminum  as  aluminum 
phosphate.  Sodium  chloride  is  used  to 
adjust  tonicity  of  the  final  product. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  primary  immunization 
and  booster  doses  of  infants  and 
children  through  6  years  of  age.  The 
labeling  clearly  points  out  that  in  most 
instances  a  triple  antigen  (DTP)  would 
be  the  preferred  product.  The  labeling 
further  differentiates  very  clearly 
between  this  preparation  and  the  adult 
Td  adsorbed  preparation. 

b.  Contraindications.  Acute  active 
infection  is  listed  as  a  relative 
contraindication,  except  in  situations 
requiring  emergency  recall  or  booster 
doses.  An  outbreak  of  poliomyelitis  is 
suggested  as  a  reason  to  defer  elective 
immunization. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  general  body  of  data 
supporting  the  human  efficacy  of 
diphtheria  and  tetanus  toxoids  is  cited 
(Ref.  6],  but  no  data  are  provided 
regarding  this  particular  product  as 
currently  produced  by  Wyeth 
Laboratories. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  general  body  of  data 
regarding  the  safety  of  tetanus  and 
diphtheria  toxoids  is  cited,  but  no  data 
are  provided  with  regard  to  this  specific 
product  as  currently  produced  by  Wyeth 
Laboratories. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  when 
used  for  primary  immunization  cannot 
be  precisely  determined,  owing  to  the 
lack  of  human  data  supporting  its  safety 
and  efficacy.  The  benefit-to-risk 
assessment  of  this  product  when  used 
for  booster  immunization  is  satisfactory. 

4.  Critique.  The  labeling  is  cleariy 
written,  in  conformity  with  current 
national  recommendations,  and  cleariy 
outlines  the  preferability  of  a  triple 
antigen  product.  References  to 
outbreaks  of  poliomyelitis  as  reason  for 
deferral  of  elective  immunization  with 
adjuvant  containing  vaccines  are 
probably  no  longer  necessary. 

The  major  defect  in  the  submission  is 
the  lack  of  human  data  supporting  the 
safety  and  efficacy  of  this  product  when 
used  in  primary  immunization. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  the  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
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Generic  Statement 
Diphtheria  Toxqids 

See  Generic 
Monovalent 
Toxoids. 
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Statement  for 
Dip  Jtheria  and  Tetanus 


Description 

Tetanus  and  c  iphtheria  toxoids  for 
adult  use  (Td)  c<  mprises  a  combination 
of  tetanus  and  d  phtheria  toxoids  in 
which  the  diphtqeria  component  is 
significantly  red  jced  compared  to  DT. 
The  diphtheria  c  omponent  is  reduced  to 
avoid  adverse  n  actions,  such  as  fever 
and  other  systemic  manifestations,  in 
individuals  who  may  have  had  repeated 
prior  exposure  ti  •  diphtheria  antigens 
and  have  thus  b(  icome  sensitized  to  one 
or  more  of  these  antigens.  All  presently 
licensed  product  s  are  adsorbed. 

Production 
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generally  be  useful  to  include 
enhancement  of  immunity  to  diphtheria. 

The  second  purpose  for  which  this 
combined  product  is  recommended  is 
that  of  the  primary  immunization  of 
individuals  older  than  6  years.  The  usual 
recommendations  are  for  the 
administration  of  2  doses  of  Td  at  least 
a  month  apart,  followed  by  a  reinforcing 
dose  approximately  1  year  later  and 
booster  doses  every  10  years  thereafter, 
with  appropriate  intervening  booster 
doses  as  recommended  by  national 
advisory  committees,  if  injury  or 
diphtheria  exposure  occurs. 
Contraindications  are  the  same  as  for 
DT. 

Safety 

In  accordance  with  Federal 
requirements,  both  components  of  Td 
must  be  tested  for  detoxification  prior  to 
combination.  These  requirements  are 
the  same  as  for  the  individual 
components  and  for  DT. 

Efficacy 

The  diphtheria  component  must  be 
tested  for  potency  in  animals  prior  to 
combination  and  both  toxoids  are  tested 
for  potency  in  animals  after  combination 
by  specified  techniques. 

The  immunogenicity  of  both 
components  for  man  is  satisfactory  for 
boosters,  but  the  adequacy  of  the 
reduced  diphtheria  component  for 
primary  immunization  has  not  been 
established  for  all  products.  Neither  the 
diphtheria  nor  the  tetanus  component 
exerts  a  significant  adjuvant  or 
suppressant  effect  upon  the 
immunogenicity  of  the  other. 

Special  Problems 

In  addition  to  the  problems  of 
individual  components  (see  Generic 
Statements  on  Individual  Components), 
a  major  question  is  that  of  the 
immunogenicity  of  the  smaller  amount 
of  diphtheria  toxoid  as  a  primary 
immunizing  agent. 

Recommendations 

Because  the  same  problems 
associated  with  the  monovalent  tetanus 
and  diphtheria  toxoids  and  DT  apply  to 
Td,  the  same  recommendations  apply 
with  the  exception  of  the  issue  of  purity 
of  the  diphtheria  toxoid. 

In  the  absence  of  an  animal  or  other 
laboratory  model  that  can  be  interpreted 
with  precision  in  terms  of  human 
immunogenicity,  it  is  imperative  that  Td 
be  studied  in  humans  to  ascertain  its 
effectiveness  as  a  primary  immunizing 
agent  against  diphtheria. 


Basis  for  Classification 

The  basis  for  classification  of  this 
combined  product  is  the  same  as  the 
basis  for  classification  of  the  individual 
toxoid  components. 
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SPECinC  PRODUCT  REVIEWS 

Tetanus  and  Diphtheria  Toxoids 
Adsorbed  (for  Adult  Use)  Manufactured 
by  Eli  Lilly  Company 

1.  Description.  This  product  contains' 
7.5  Lf  of  tetanus  toxoid,  plus  1.5  Lf 
diphtheria  toxoid  per  dose  in  alum  at  a 
concentration  of  2.55  mg  per  mL  with  0.3 
M  glycine  and  thimerosal  1:10,000.  The 
toxin  is  produced  by  growth  of  the 
organism  in  casein  hydrolysate,  and  the 
toxoid  is  purified  by  the  PUlemer 
process. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  primary  inununization 
of  adults  and  children  6  years  of  age  or 
older  against  diphtheria  and  tetanus, 
two  0.5  mL  injections  are  given  4  to  6 
weeks  apart  and  another  0.5  mL  dose 
about  1  year  later.  Routine  boosters  are 
recommended  every  10  years. 

b.  Contraindications.  Children  under 
6;  acute  respiratory  disease  or  other 
active  infections  (defer  immunization). 
The  labeling  includes  a  cautionary 
statement  regarding  use  of  steroids  and 
after  exposure  to  infections,  including 
tetanus. 

3.  Analysis — a.  Efficacy— [1]  Animal 
This  product  meets  Federal 
requirements. 

(2).  Human.  No  data  were  submitted 
to  show  evidence  of  immunogenicity  for 
this  product. 

b.  Safety— [1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  A  total  of  nine  local  and 
seven  systemic  reactions  have  been 
reported  over  a  5-year  period,  during 
which  time  many  millions  of  doses  were 
sold.  This  implies  that  the  product  does 
not  have  any  unusual  reactivity. 
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c.  Benefit/risk  ratio.  If  the  product  is 
demonstrated  to  have  satisfactory 
primary  immunogenicity  in  the  age 
group  for  which  recommended,  the 
benefit-to-risk  assessment  would  be 
satisfactory  for  primary  immunization, 
and  is  satisfactory  for  booster 
immunization. 

4.  Critique.  The  major  problem 
apparent  in  review  of  this  product  is  the 
lack  of  evidence  for  immunogenicity  for 
this  specific  product  when  used  in 
primary  immunization. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization. 

Tetanus  and  Diphtheria  Toxoids 
Adsorbed  (for  Adult  Use)  Manufactured 
by  Lederle  Laboratories  Division, 
American  Cyanamid  Co. 

1.  Description.  This  is  an  alcohol- 
fractionated  combined  antigen 
preparation  containing  5  Lf  tetanus 
toxoid  and  2  Lf  diphtheria  toxoid  per  0.5 
mL  dose.  It  contains  2.5  mg  per  mL 
aluminum  phosphate  adjuvant  and  0.01 
percent  thimerosal. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  product  is 
recommended  for  active  simultaneous 
primary  immunization  of  adults  and 
children  over  6  years  of  age  against 
tetanus  and  diphtheria  and  for 
subsequent  booster  immunization. 

b.  Contraindications.  Acute 
respiratory  diseases  or  other  active 
infections.  Should  not  be  used  under  6 
years  of  age. 

3.  Analysis — a.  Efficacy— {\]  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  demonstrating  the 
clinical  potency  of  this  specific  product 
were  presented.  For  this  manufactiu-er's 
product  (and  similar  products  from  other 
manufacturers),  the  suitability  of  the 
small  1  to  2  Lf  dose  of  diphtheria  toxoid 
for  initiating  primary  immunization  in 
very  young  children  (beginning  at  age  7) 
is  undocumented.  Claims  for  efficacy 
are  dependent  on  experience  recorded 
in  the  literature  for  other  products. 


b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  specific  data  from 
detailed  studies  were  presented. 
However,  general  experience  with  this 
type  of  product  is  satisfactory,  and  the 
manufacturer  has  recorded  a  very  low 
level  of  complaints  from  consumers. 

c.  Benefit/risk  ratio.  If  the  product  is 
demonstrated  to  have  satisfactory 
primary  immunogenicity  in  the  age 
group  for  which  recommended,  the 
benefit-to-risk  assessment  would  be 
satisfactory  for  primary  immunization, 
and  is  satisfactory  for  booster 
immunization. 

d.  Labeling.  The  statement  (under 
"Precautions")  which  reads  "It  should 
NOT  (except  in  extreme  emergency 
when  no  monovalent  toxoid  or  antitoxin 
is  available)  be  used  as  a  therapeutic 
agent,"  is  ambiguous  and  should  be 
corrected. 

Since  Td  is  the  product  specifically 
recommended  for  "wound  booster" 
doses  by  the  Public  Health  Service 
Advisory  Committee  on  Immunization 
Practices  (and  other  groups),  some 
discussion  of  its  proper  use  for  this 
purpose  alone  or  in  combination  with 
tetanus  immune  globulin  (where 
appropriate]  in  tetanus  prone  wounds  is 
needed. 

4^  Critique.  The  submission  (Ref.  1)  is 
lacking  in  data  to  support  the  use  of  this 
product  in  primary  immimization, 
although  it  would  be  unquestionably 
adequate  for  booster  use.  It  is  especially 
important  to  document  the  suitability  of 
the  low  dose  of  diphtheria  toxoid  for 
primary  immunization  of  young  children 
(7  and  older). 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guiilc'.ir:??  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  and  Diphtheria  Toxoids 
Adsorbed  (for  Adult  Use)  Manufactured 
by  Massachusetts  Public  Health  Biologic 
Laboratories 

1.  Description.  This  product  contains  4 
Lf  per  mL  each  of  diphtheria  and  tetanus 


toxoid,  4.0  mg  per  mL  aluminum 
phosphate,  thimerosal  1:30,000  with  0.01 
M  sodium  acetate  and  0.1  M  sodium 
chloride  as  diluent,  pH  6.0.  Tetanus 
toxoid  is  grown  on  a  modified  Mueller 
medium. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  immunization  of 
persons  over  6  years  of  age.  A  total  of  3 
intramuscular  injections  of  0.5  mL  each 
are  recommended.  Preferably  there 
should  be  a  12-month  interval  between 
the  second  and  third  doses. 

The  product  is  also  used  for  booster 
purposes,  preferably  at  10-year 
intervals.  The  recommendations  are  in 
general  agreement  with  those  of  the 
Public  Health  Service  Advisory 
Committee  on  Immunization  Practices. 

b.  Contraindications.  Acute 
respiratory  diseases,  and  poliomyelitis 
epidemics.  The  concern  with 
poliomyelitis  epidemics  may  be  deleted 
in  the  label  in  view  of  the  rarity  of  such 
occurrence. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
References  to  studies  in  animals  of 
tetanus  toxoid  with  the  Massachusetts 
Public  Health  Biologic  Laboratories' 
products  are  given  in  the  manufacturer's 
data  submission  to  the  Panel  (Ref.  2). 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  Massachusetts  Public 
Health  Biologic  Laboratories'  products 
have  been  tested  in  the  field  and  data 
from  the  1950's  suggest  that  the 
recommended  doses  are  highly 
efficacious  as  boosters.  Also,  their 
efficacy  in  adults  for  primary 
immunization  have  been  established  in 
the  paper  by  Ipsen  (Ref.  3). 

b.  Safety —  (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  References  in  the 
submission  to  studies  of  reactions  to 
toxoids  made  by  Massachusetts  Public 
Health  Biologic  Laboratories  (Ref.  1) 
show  acceptable  low  rates  of  reactions 
in  the  recommended  doses. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  for  this  product  is 
satisfactory. 

d.  Labeling.  The  labeling  is  adequate 
and  up-to-date. 

4.  Critique.  Sufficient  evidence  has 
been  published  to  demonstrate  efficacy 
and  safety  in  aduh  use,  in  the  past,  both 
for  primary  and  booster  immunizations. 
Although  this  product  was  last  tested 
more  than  a  decade  ago  and  the  immune 
status  of  the  general  population  may 
have  changed  since  then  with  regard  to 
naturally  acquired  immunity,  it  may  not 
be  possible  to  obtain  more  current 
information  on  primary  immune 
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adults  in  the  near 


responses  to  Td  in 
future. 

5.  RecommendalJions. 
after  considerable 
this  product  to  Category 
the  older  data  with  . 
the  possible  iimitali 
applicability  of  thefe 
day. 

Tetanus  and  DiphtJ  eria  Toxoids 


The  Panel  voted 
iiscussion  to  assign 

I  on  the  basis  of 
all  due  recognition  of 
ons  of  the 
data  to  the  present 


Adsorbed  (for  Adu 


t  Use)  Manufactured 


by  Merck  Sharp  &  )ohnie,  Division  of 
Merck  &  Co.,  Inc. 

1.  Description.  T  lis  product  contains 
20  Lf  of  tetanus  tox  3id,  4  Lf  of  diphtheria 
toxoid,  and  2.4  mg  i  if  potassium  alum 
per  mL  in  0.3  M  gly  ane.  with  thimerosal 
1:10,000. 

2.  Labeling — a.  R  ^commended  use/ 
indications.  No  pac  (aging  insert  is 
provided,  no  infom  ation  is  given 
regarding  use,  no  ai  tual  labeling  is 
provided  (the  photc  of  a  label  is 
illegible],  and  no  us  eful  information  on 
the  product  is  subm  itted. 

b.  Contraindications.  No  information 
provided. 

3.  Analysis.  No  d  ita  furnished. 

4.  Critique.  No  in  ormation  furnished 
(Ref.  4)  is  totally  inj  dequate  for  an 
evaluation  of  this  p  oduct. 

5.  Recommendati  7ns.  The  Panel 
recommends  that  th  is  product  be  placed 
in  Category  IlIC  an<  that  the 


appropriate  license 


je  revoked  for 


administrative  reasi  ms  because  this 
product  is  not  mark  !ted  in  the  form  for 


which  licensed  and 
are  insufficient  dats 
and  effectiveness. 


consequently  there 
on  labeling,  safety. 


Tetanus  and  Diphth  )i 
Adsorbed  (for  Adul 
by  Merrell-National 
Division  of  Richardj  oi 


This 


ena 


per 


1.  Description. 
up  to  4  Lf  of  diphth 
of  tetanus  toxoid 
aluminum  potassiun 
preserved  with  Ihinierosa 
saline. 

2.  Labeling — a. 
indications.  This 
recommended  for 
immunization  of  ad|lts 
years  of  age  or  olde 
given  intramuscul 
immunization  2  inj 
apart  and  a  third 
recommended.  A 
10  years  is  recommended 
insert  contains  no 
reinforcing  doses 

b.  Contraindicatit  ns 
acute  illness  and  an 
poliomyelitis  in  the 
noted  that 
may  interfere  with 


lar  y 
iie:t 
dose 
re  n 


w  th 


ria  Toxoids 
Use)  Manufactured 
Laboratories, 
n-Merrell,  Inc. 


product  contains 
toxoid  and  10  Lf 
mL  adsorbed  onto 
sulfate  and 

1  in  physiologic 


Rt  commended  use/ 
pn  'paration  is 
tHe  primary 

and  children  of  6 
The  dose  is  0.5  mL 

For  primary 
ions  4  to  6  weeks 
1  year  later  are 
forcing  dose  every 
.  The  package 
comment  regarding 
injury. 

These  include 
outbreak  of 
:ommunity.  It  is 

therapy 
response. 


immunos  jppressive 


3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  information  directly 
related  to  this  product  is  available. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Over  a  5-year  period  many 
million  doses  of  this  product  have  been 
distributed  with  a  total  of  eight 
reactions,  most  of  which  appear  to  be 
minor.  The  only  one  of  significance 
includes  "paralysis,"  otherwise 
undefined. 

c.  Benefit/risk  ratio.  If  the  prpduct  is 
demonstrated  to  have  satisfactory 
primary  immunogenicity  in  the  age 
group  for  which  recommended,  the 
benefit-to-risk  assessment  would  be 
satisfactory  for  primary  immunization, 
and  is  satisfactory  for  booster 
immunization. 

4.  Critique.  This  widely  distributed 
product  meets  the  U.S.  standards  for 
animal  safety  and  efficacy  and  appears 
to  be  safe  in  humans.  There  is  no 
information  regarding  its  efficacy  in 
humans,  other  than  by  analogy  with 
other  products.  The  package  insert 
should  include  acceptable 
recommendations  about  emergency 
boosters.  The  inclusion  of  a  community 
outbreak  of  poliomyelitis  as  a 
contraindication  is  probably 
unnecessary  at  the  present  time. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization. 

Tetanus  and  Diphtheria  Toxoids 
Adsorbed  (for  Adult  Use)  Manufactured 
by  Texas  Department  of  Health 
Resources. 

1.  Description.  This  is  a  combined 
product  containing,  per  0.5  mL  dose.  10 
Lf  of  tetanus  toxoid  and  2  Lf  of 
diphtheria  toxoid,  adsorbed  onto 
aluminum  hydroxide,  with  0.01  percent 
thimerosal  as  the  preservative. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  the  primary 
immunization  of  children  over  6  years  of 


age  and  adults.  The  recommended 
course  for  primary  immunization  is  2 
doses  of  0.5  mL  intramuscularly  at  4-  to 
6-week  inter\'als  with  a  third  dose 
approximately  a  year  later.  Subsequent 
reinforcing  doses  are  recommended  at 
10-year  intervals.  There  is  no 
recommendation  for  a  reinforcing  dose 
on  occasion  of  risk  from  diphtheria  or 
tetanus. 

b.  Contraindications.  It  is 
recommended  that  immunization  of 
individuals  with  acute  respiratory 
disease  or  other  active  infection  be 
deferred.  It  is  stated  that  the  product 
should  not  be  used  for  treatment  of 
active  tetanus  and  that  the  product  will 
not  protect  against  tetanus  when  given 
at  the  time  of  injury  unless  the 
individual  has  been  actively  immunized 
previously.  It  is  also  stated  that  an 
optimum  immune  response  cannot  be 
expected  in  individuals  receiving 
immunosuppressive  drugs. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  are  available. 

b.  Safety— (\)  /{nimal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Several  million  doses  were 
distributed  in  a  10-year  period  with  no 
serious  reactions  reported. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  for  this  product  when 
used  for  reinforcement  of  previously 
established  immunity  is  satisfactory.  For 
primary  immunization  the  risk  appears 
to  be  low;  data  relating  to  the  efficacy  of 
this  agent  for  primary  immunization  are 
not  available  and  accordingly  the 
benefit-to-risk  assessment  cannot  be 
established  with  precision. 

4.  Critique.  This  combined,  adsorbed 
diphtheria  and  tetanus  toxoid 
preparation  for  the  immunization  of 
older  children  and  adults  would  appear 
to  be  quite  satisfactory  for  pwrposes  of 
reinforcement  of  preexisting  immunity. 
However,  there  are  inadequate  data 
regarding  its  efficacy  for  the  primary 
immunization  of  such  individuals. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  be  expected  to 
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develop  data  regarding  the  efficacy  of 
this  product  when  uaed  for  primary 
immunization.  Labeling  revisions  are 
required. 

Tetanus  and  Dqihtheria  Toxoids 
Adsorbed  (for  Adult  Use)  Manufactured 
by  Wyeth  Laboratories.  Inc. 

1.  Description.  The  Wyeth 
Laboratories'  submission  includes  an 
excellent  summary  description  of  the 
preparation  of  the  two  toxoids.  The  final 
product  is  a  combined  antigen  product, 
including  in  each  0.5  mL  dose,  5  Lf  of 
tetanus  toxoid.  1.38  Lf  of  diphtheria 
toxoid,  and  0.34  mg  of  aluminum  as 
aluminum  phosphate.  Sodium  chloride  is 
added  to  the  final  product  as  necessary 
to  establish  isotonicity. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  primary  and  booster 
immunization  of  children  over  the  age  of 
6  and  adults  against  diphtheria  and 
tetanus.  The  recommended  number  of 
doses  and  intervals  between  doses  are 
consistent  with  recommendations  of  the 
Public  Health  Service  Advisory 
Committee  on  Immunization  Practices. 
The  package  insert  emphasizes  that  this 
product  should  not  be  used  for  basic 
immunization  or  booster  dosing  in 
infants  and  children  under  6  years  of 
age. 

b.  Contraindications.  Acute  active 
infections  are  listed  as  a  relative 
contraindication,  except  in  the  event 
that  emergency  booster  dosing  is 
required.  An  outbreak  of  poliomyehtis  is 
said  to  be  reason  to  defer  elective 
immunization. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  A  recent  report  by 
McCloskey  (Ref.  5)  provides  satisfactory 
evidence  of  the  efficacy  of  Wyeth 
Laboratories'  diphtheria  and  tetanus 
toxoids,  adsorbed  (for  adult  use),  when 
used  as  a  booster  dose.  He  boosted  123 
adult  hospital  workers  with  Td  toxoid, 
containing  1  Lf  of  diphtheria  toxoid,  and 
found  no  diphtheria  antibody  response 
in  21  percent  of  this  group  1  month  later. 
Their  preimmunization  titers  for 
diphtheria  antibody  were  less  than  0.01 
unit  per  mL,  and  all  of  those  who  failed 
to  respond  had  either  never  been 
immunized  against  diphtheria  or  had 
been  immunized  more  than  10  years 
prior  to  inclusion  in  this  study.  This  data 
provided  reasonable  evidence  of 
satisfactory  human  immunogenicity  for 
the  diphtheria  component  when  used  as 
a  booster  dose.  No  data  were  provided 
for  the  efficacy  of  this  product  when 
used  in  primary  inmiunization. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 


(2)  Human.  Adequate  evidence  is 
presented  in  the  report  of  Sisk  and 
Lewis  (Ref.  6)  of  the  safety  of  Td  toxoid, 
as  prepared  by  Wyeth  Laboratoies. 
when  used  as  a  booster  dose,  ^io 
evidence  of  safety  is  provided  for  the 
use  of  this  product  in  primary 
immunization. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  when 
used  for  primary  immunization  cannot 
be  assessed  with  certainty,  owing  to  the 
abserue  of  acceptable  data  regarding  its 
efficacy.  The  benefit-to-risk  assessment 
for  this  product  when  used  for  booster 
immunization  is  satisfactory. 

4.  Critique.  The  labeling  is  generally 
satisfactory.  The  labeling  is  well 
written,  the  recommendations  for  use 
are  consistent  with  advisory  bodies  such 
as  the  Public  Health  Service  Advisory 
Committee  on  Immunization  Practices, 
and  the  indications  for  use  of  this 
product  are  clearly  delineated.  It  is 
probably  unnecessary  to  continue  to 
refer  to  outbreaks  of  poliomyelitis  as 
reasons  for  deferral  of  elective 
immunizatiofL 

The  major  defect  in  the  submission  is 
the  lack  of  human  data  on  the  safety 
and  immunogenicity  of  this  product 
when  used  as  a  primary  immunizmg 
agent. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  the  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  should 
be  revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  develop  evidence 
regarding  the  efficacy  of  this  product 
when  used  for  primary  immunization. 
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Generic  Statement 

Pertussis  Vaccine 

Pertussis,  or  whooping  cough,  is  a 
bacterial  infection  caused  by  Bordetella 


pertussis  (formerly  Haemophilus 
pertussis)  and  is  characterized  by 
severe  and  paroxysmal  coughing  which 
persists  for  some  weeks.  The  disease 
affects  primarily  infants  and  young 
children,  and  its  morbidity  and  mortality 
rates  are  inversely  related  to  age. 
Infants  do  not  acquire  adequate 
immunity  from  their  mothers  and  are 
therefore  highly  susceptible  to  infection. 
The  infection  is  localized  in  the 
respiratory  tract,  especially  on  the 
epithelial  surfaces  of  the  bronchial  tree. 
The  paroxysms  of  coughing  ("whoop") 
are  believed  to  be  caused  either  by  the 
tenacious  nature  of  the  secretions  or 
conceivably  by  an  effect  of  the  disease 
process  on  the  nervous  system. 
Immediate  complications  include 
encephalopa^y  and  convulsions, 
pulmonary  atelectasis,  and  secondary 
infections  such  as  pneumonia  and  otitis 
media.  Developmental  retardation  and 
bronchiectasis  may  occur  as  permanent 
sequelae. 

Pertussis  responds  pooriy  to  treatment 
with  antimicrobial  drugs.  Erythromycin 
and  ampicilUn,  the  two  most  commonly 
used  antibiotics,  are  effective  only  if 
given  in  the  earliest-stages,  although 
secondary  complications  caused  by 
bacteria  other  than  Bordetella  pertussis 
usually  respond  satisfactorily. 

In  the  United  States,  morbidity  and 
mortality  due  to  pertussis  rapidly 
declined  after  increased  utilization  of 
pertussis  vaccine  in  the  1940'8  and  its 
o^cial  standardization  in  1949.  although 
the  disease  persists  as  a  significant 
contributor  to  infant  mortality  in 
developing  countries.  Indeed,  the  crude 
mortality  rate  from  pertussis  in  this 
country  decreased  by  1967  to  one  two- 
hundred  fiftieth  of  the  1930  rate;  in  1973 
only  five  deaths  due  to  pertussis  were 
reported.  However,  not  all  of  this 
remarkable  decline  can  be  attributed  to 
widespread  use  of  the  vaccine,  for  the 
reason  that  some  decline  in  morbidity 
and  morality  from  pertussis  was 
observed  in  the  United  States  and  other 
Western  countries,  prior  to  the 
institution  of  immimization. 
Nonetheless,  the  inference  that  part  of 
the  decrease  is  due  to  the  vaccine  is 
supported  by  an  increase  of  pertussis  in 
England  where  vaccine  of  low  potency 
had  been  used.  In  addition,  the  disease 
has  increased  in  countries,  including 
Denmark,  England,  and  Japan,  where  the 
use  of  vaccine  was  decreased  because 
of  the  fear  of  severe  reaction. 

Despite  these  favorable  mortality 
trends,  pertussis  is  far  from  eradicated 
in  the  United  States.  The  disease  is 
ubiquitous  although  its  incidence  is  low. 
The  exact  rates,  however,  are  unknown 
for  several  reasons.  Cases  are  frequently 
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unreported  or  not  recognized.  Since 
verification  of  infi  iction  by  isolation  of 
the  organism  reqi  ires  cultural  methods 

in  many  diagnostic 
laboratories,  the  i  ifection  may  go 
undiagnosed.  Fiul  her,  seroiogic  testing 
is  not  feasible  for  routine  diagnosis. 
Infection  in  immu  lized  persons  may 
cause  bronchitis  t  ut  without  typical 
whooping.  Theref  )re,  reports  of 
pertussis  obtainea  by  the  Center  for 
Disease  Control  probably  represent  only 
a  fraction  of  all  pertussis  infections 
occurring  in  the  c(  tuntry. 

The  results  of  e  irly  studies  of 
pertussis  vaccine!  in  the  1920's  were 
encouraging,  but  tar  from  satisfactory. 
Subsequent  technical  improvements  in 
vaccine  production  included  the  use  of 
freshly  isolated  aad  more  immunogenic 
strains  for  vaccin*  production  and  later 
the  testing  of  the  fotency  of  the  vaccine 
by  intracerebral  challenge  of  vaccinated 
mice,  a  test  that  abpears  to  correlate 
satisfactorily  with  the  immunogenicity 
of  the  whole  bactfiial  vaccine  in 
children.  Further,  agglutination  titers  in 
the  blood  of  vaccinated  humans  were 
found  to  correlate!  reasonably  well  with 
protection  against  disease.  However,  it 
should  be  noted  tl|at  immunity  achieved  . 
in  man  following  ^e  natural  disease  or 
immunization  is  npt  always  absolute  or 
permanent.  Pertu^is  occasionally 
occurs  in  older  ch  Idren  and  adults  with 
a  history  of  prior  i  mmunization  or 
infection. 

Careful  evaluation  of  several  vaccines 
was  conducted  injGreat  Britain  by  the 
British  Medical  Research  Council  in  the 
late  1940's  and  1990's.  Efficacy  was 
estimated  from  honne  exposure  rates, 
and  the  results  showed  that  the  most 
effective  vaccines]  protected  90  percent 
or  more  of  children  from  clinical 
disease.  Vaccines!  lower  in  mouse 
potency  were  lesaj  effective.  Other 
studies  have  also  borrelated  the 
laboratory-assaydd  potency  with 
clinical  efficacy. 

Description 

Current  pertuss  s  vaccine  are  aqueous 
preparations  of  ei  Jier  killed  whole 
Bordetella  pertust  is  bacteria  of  a 
fraction  of  Bordet  ^Ua  pertussis  bacteria. 
The  vaccines  maj  be  fluid  or  adsorbed, 
and  may  be  comb  ned  with  other 
antigens. 

In  contrast  to  S(  ime  other  immunizing 
agents,  such  as  di  )htheria  and  tetanus 
toxoids,  pertussis  vaccine  is  a  relatively 
crude  preparation!  that  contains  the 
majority  of  the  batterial  constituents, 
most  of  which  are  probably  not  relevant 
to  the  induction  of  immunity  to  the 
disease.  The  reasi  >n  for  this  vaccine 
being  impure  is  fnat  the  antigenic 
component  of  the  bacterium  responsible 


for  clinical  immimity  has  not  yet  been 
positively  identified.  There  is  one 
combined  product  presently  licensed  (a 
modified  DTP)  that  contains  a  partially 
fractionated  pertussis  component  and 
the  relative  efficacy  of  this  product, 
compared  to  the  whole  bacterial 
pertussis  vaccine,  has  not  been 
determined  in  controlled  field  trials. 

Production 

Pertussis  vaccine  is  made  from 
cultures  of  one  or  more  strains  of  phase 
I  Bordetella  pertussis  that  yield  the 
required  potency.  The  composition  of 
the  culture  media  must  meet  Federal 
regulations. 

The  bacteria  are  killed  and  detoxified 
by  heating,  addition  of  a  chemical  agent, 
and  appropriate  aging,  or  an  acceptable 
combination  of  these.  The  bacterial 
content  must  meet  requirements 
specified  in  terms  of  the  U.S.  Opacity 
Standard.  Vaccine  potency  is 
determined  by  comparing  the  results  of 
the  mouse  protection  test  with  that  of 
the  U.S.  standard  pertussis  vaccine.  A 
preservative,  usually  thimerosal,  is 
added. 

Federal  regulations  require  that  each 
lot  of  pertussis  vaccine  be  tested  in  mice 
for  immunogenicity  prior  to  release.  In 
this  test,  mice  immunized  with  the 
vaccine  lot  are  challenged 
intracerebrally  with  live  organisms,  and 
the  results  compared  with  those  in  mice 
similarly  immunized  with  the  U.S. 
Standard  Pertussis  Vaccine.  The 
essential  procedures  for  the  test  and  its 
interpretation  are  specified  in  the  Code 
of  Federal  Regulations  (21  CFR  Part  620). 

The  test  provides  a  means  of 
estimating  the  mouse  potency  of  the 
vaccine  lot.  It  must  have  a  mouse 
potency  of  12  protective  units  per  total 
human  immunizing  dose  (3  doses), 
except  that  for  the  vaccine  in  the 
combined  product  containing 
poliomyelitis  vaccine  the  potency  may 
be  no  less  than  14  units. 

Use  and  Contraindications 

Currently,  in  the  United  States  it  is 
recommended  that  routine  immunization 
begin  at  2  or  3  months  of  age.  Although 
monovalent  pertussis  vaccine  is 
available,  the  trivalent  product,  with 
tetanus  and  diphtheria  toxoids  (DTP),  is 
preferable.  Earlier  immunization  may  be 
undertaken  if  the  disease  is  unusually 
prevalent  in  the  community,  but  the 
immune  response  of  very  young  infants 
is  less  satisfactory  than  that  of  older 
infants.  The  usual  primary  immunization 
schedule  comprises  the  intramuscular 
administration  of  DTP  on  four 
occasions:  3  doses  containing  4 
protective  units  of  pertussis  vaccine 
each  at  4-  to  8-week  intervals  with  a 


fourth  dose  approximately  1  year  after 
the  third  injection.  A  booster  dose, 
preferably  at  the  time  of  school 
enfrance,  is  recommended. 
Administration  of  pertussis  vaccine  is 
generally  not  recommended  after  the 
age  of  6  years  because  of  the  possibility 
of  increased  rates  of  adverse  reactions 
and  the  fact  that  the  disease  is  less 
severe  in  those  6  years  or  older,  and 
because  it  has  not  usually  appeared 
necessary  for  continuing  protection. 
Rarely,  in  the  presence  of  a  community 
outbreak  of  pertussis,  a  booster  dose  of 
pertussis  vaccine  has  been  administered 
to  older  children  and  adults  at  risk, 
sometimes  as  a  half  dose  (2  protective 
units). 

An  acute  febrile  illness  is  usually 
reason  to  defer  immunization  in  order  to 
avoid  confusion  as  to  the  cause  of 
subsequent  fever  and  because  of  the 
possibility  of  an  additive  effect.  The 
occurrence  of  an  apparent  severe 
reaction  to  the  administration  of  any 
preparation  containing  pertussis  vaccine 
requires  consideration  of  modifying  the 
subsequent  dosage  schedule.  Significant 
reactions  that  have  been  attributed  to 
pertussis  vaccine  have  included  high 
fever  (greater  than  39.5°  C),  a  transient 
shock-like  episode,  excessive  screaming, 
somnolence,  convulsions, 
encephalopathy,  and,  extremely  rarely, 
thrombocytopenia.  Such  reactions 
almost  always  appear  within  24  to  48 
hours  after  injection,  but  have  been 
thought  to  occur  after  an  interval  as  long 
as  7  days.  Shock,  convulsions, 
encephalopathy,  excessive  screaming, 
and  thrombocytopenia,  if  believed  by 
the  physician  to  be  due  to  the  pertussis 
antigen,  represent  absolute 
contraindications  to  further 
administration  of  this  vaccine.  In  the 
case  of  young  children  receiving 
combined  preparations,  immunization 
with  the  components  of  the  preparation 
other  than  pertussis  should  be 
continued,  usually  as  diphtheria  and 
tetanus  toxoids  combined  (DT).  High 
fever  and  somnolence  do  not  represent 
absolute  contraindications  to  continuing 
immunization  against  pertussis,  but  the 
physician  should  exert  caution  and  may 
wish  to  consider  fractional  doses  for 
subsequent  injections. 

Safety 

Federal  regulations  require 
manufacturers  to  test  each  lot  of  vaccine 
for  toxicity  in  mice  prior  to  release.  In 
this  test,  evidence  of  toxicity  comprises 
failure  of  mice  to  achieve  specified 
weight  gain  when  injected 
intraperitoneally  with  one-half  the 
single  human  dose.  Different  strains  of 
mice  may  vary  in  their  rates  of  weight 
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gain  and  specifications  for  suitable  test 
strains  may  be  necessary.  In  addition  to 
the  toxicity  test,  each  lot  of  vaccine 
must  under  go  a  general  safety  test  using 
animals  and  a  sterility  test.  These  tests 
are  described  in  Title  21,  Part  600.  Code 
of  Federal  Regulations.  In  addition,  it  is 
expected  that  manufacturers  keep 
records  of  all  reactions  in  humans 
reported  to  them,  and  that  these  records 
be  available  to  the  Bureau  of  Biologies 
on  request. 

In  spite  of  these  precautions, 
untoward  reactions  to  pertussis  vaccine 
in  humans  occur.  Low-grade  fever  and 
local  tenderness  appear  frequently  after 
injection.  The  severe  of  disturbing 
untoward  reactions,  including  shock, 
convulsions,  encephalopathy,  persistent 
high-pitched  screaming,  and 
thrombocytopenia,  are  rare 
complications,  the  rates  of  which  are 
difficult  to  define  precisely,  at  least  in 
part  because  they  are  often  not  reported. 
However,  as  morbidity  and  mortality 
from  pertsussis  have  declined,  these 
reactions  have  drawn  considerable 
attention.  The  frequency  of  fatal 
reactions  has  been  estimated  to  be  1  or  2 
cases  per  10  million  injections  in  the 
United  States.  As  with  the  neurologic 
complications  of  the  disease,  the 
mechanism  of  the  untoward  reaction  is 
not  understood.  A  responsible 
component  in  pertussis  vaccine  has  not 
been  identified,  nor  has  any 
characteristic  of  vaccine  recipients  that 
predisposses  to  such  reactions  been 
found,  although  some  observers  have 
suggested  that  children  with  a  history  of 
convulsions  are  at  higher  risk. 
Observations  in  this  and  other  countries 
indicate  that  vaccine,  of  excessively 
high  potency  may  be  more  reactive. 

Pertussis  vaccine  adsorbed  onto 
aluminum  compounds  elicit  fewer 
adverse  reactions  and  are  thought  to 
provide  better  and  longer  protection. 
The  adsorbed  vaccines  are  comparable 
to  plain  vaccines  in  the  mouse  weight- 
gain  test  and  are  approximately  twice  as 
immunogenic  per  bacterial  content  in 
the  mouse  potency  assay.  Pertussis 
vaccines  potentiate  the  antitoxin 
response  to  diphtheria  and  tetanus 
toxoids,  and  thus  it  is  advantageous  to 
provide  primary  immunization  to  infants 
with  a  combination  of  pertussis  vaccine 
and  these  toxoids  (see  Generic 
Discussion  of  DTP). 

Efficacy 

Studies  reported  by  the  British 
Medical  Research  Council  in  the  1950's 
showed  good  correlation  of  the  mouse 
protection  test  results  with  clinical 
protection.  Based  on  these  results  and 
those  of  other  studies,  the  mouse 
potency  test  has  been  accepted  as  an 


indication  of  efficacy  in  lieu  of  field 
studies.  In  addition  to  the  mouse 
protection  test  agglutination  titers  in  the 
sera  of  those  vaccinated  in  the  British 
studies  were  found  to  correlate  fairly 
well  with  efficacy.  Agglutination  titers 
of  1:320  or  better  were  associated  with 
protection  in  field  studies.  One  notable 
exception  was  observed  with  a  partially 
purified  soluble  antigen.  This  vaccine 
was  found  to  be  highly  efficacious  in 
terms  of  clinical  protection  but  did  not 
cause  an  aggultinin  response  except  to 
the  specific  serologic  strain  that  was 
used  in  the  soluble  antigen  production. 
In  other  instances,  it  was  observed  that 
protection  may  sometimes  exist  in  the 
presence  of  low  agglutinin  titers,  but  in 
general  the  presence  of  agglutinins 
seems  to  reflect  immunity,  though 
indirectly.  Therefore,  the  agglutination 
test  may  be  used  to  evaluate  vaccine 
potency  when  the  incidence  of  the 
disease  is  too  low  for  meaningful  field 
studies  of  clinical  protection,  a  situation 
that  exists  in  the  United  States  at  the 
present  time. 

Later  in  the  1960's  low  efficacy  of 
British  vaccines  was  reported. 
Subsequent  analysis  attributed  these 
failures  to  use  of  a  standard  vaccine 
that  contained  2  instead  of  4  protective 
units  per  single  dose. 

Protection  from  disease  is  directly 
related  to  interval  since  vaccination. 
The  extent  to  which  vaccination 
modifies  the  disease,  rather  than 
prevents  infection,  is  unknown. 

Although  the  immunogenicity  of 
pertussis  vaccine  is  less,  and  the 
reactivity  higher  than  most  other 
commonly  used  vaccines,  all  evidence 
supports  the  belief  that  the  benefits  of 
universal  pertussis  immunization 
considerably  outweigh  the  adverse 
effects.  The  morbidity,  mortality,  and 
neurological  complications  of 
immunizations  are  significantly  less 
than  those  of  the  disease. 

Special  Problems 

Although  cleariy  of  great  value, 
pertussis  vaccines  do  not  exhibit  the 
effectiveness  and  safety  that  have  been 
achieved  with  certain  other  immunizing 
agents.  Specific  problems  that  deserve 
investigative  pursuit  may  be  grouped  in 
three  categories. 

1.  The  pathogenesis  of  the  disease  and 
the  biology  of  the  organism  are  poorly 
understood.  As  a  consequence, 
knowledge  of  the  immune  response  and 
the  mechanisms  of  complications  of 
both  the  disease  and  immunization  is 
limited. 

It  is  not  known  what  components  of 
the  organism  are  responsible  for  the 
clinical  and  pathologic  features  of  the 
disease  and  its  complications,  or  how 


they  act.  It  is  not  known  what 
component  of  the  organism  produces 
immunity,  whether  it  is  a  single  antigen, 
if  it  relates  to  the  components  that 
produce  the  disease  characteristics,  or 
whether  it  is  identical  to  the  mouse- 
protective  antigen.  Further,  the  biologic 
attributes  of  the  organism  that  produce 
the  neurologic  complications  of  the 
disease  have  not  been  identified,  nor  is 
it  clear  that  they  are  the  same  as  those 
responsible  for  the  neurologic  sequelae 
of  immunization. 

Current  pertussis  vaccines  are 
complex  mixtures  of  reactive  cellular 
substances.  Some  progress  toward 
identification  of  the  mouse-protective 
antigen  has  been  made  over  the  past  10 
years.  This  component  appears  to  be 
associated  with  the  fimbriae  and  parts 
of  the  cell  raivelope.  Whether  the 
histamine-sensitizing  and  the 
lymphocytosis-promoting  factors  can  be 
separated  from  the  protective  antigen  is 
unclear. 

Until  better  definition  of  the 
components  of  the  organism  and  their 
relation  to  disease  and  immunity  are 
established,  the  effect  of  attempts  to 
improve  immunogenicity  and  reduce 
reactivity  of  pertussis  vaccines  by 
purification  or  extraction  can  only  be 
evaluated  by  costly  and  logistically 
difficult  field  studies  in  humans. 

2.  The  current  epidemiology  of 
pertussis  and  that  of  vaccine-induced 
complications  are  not  defined  with 
satisfactory  precision. 

As  noted  previously,  reported  cases  of 
pertussis  probably  represent  only  a 
fraction  of  those  occurring.  Without 
adequate  surveillance  of  disease  rates, 
the  effectiveness  of  current  vaccines 
and  immonization  programs  cannot  be 
monitored. 

Although  there  is  evidence  of 
worldwide  shifts  in  the  major  antigenic 
characteristics  of  pertussis  strains 
causing  clinical  disease,  it  is  not  known 
whether  these  shifts  have  diminished 
the  effectiveness  of  pertussis  vaccine. 
Changes  in  the  distribution  of  serotjrpe 
antigens  in  disease  isolates  from 
populations  undergoing  immunization 
have  been  demonstrated  in  several 
different  geographic  areas.  These  shifts 
in  serotypes  have  prompted  changes  in 
pertussis  strains  used  for  vaccines  in 
certain  countries.  However, 
experimental  evidence  indicates  the 
serotypes  are  not  necessarily  protective 
moieties  and  the  vaccine  potency  has 
not  been  related  to  these  bacterial 
antigens.  Studies  that  suggest  an 
increase  in  pertussis  in  immunized 
children  because  of  shifts  in  the  wild 
organism  cannot  be  interpreted  becaus'- 
the  protective  unitage  of  the  vaccines 
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was  not  taken  into  a  ;count!  However, 
there  is  no  Rrm  evidi  nee,  as  of  now,  that 
it  is  important  to  mo  lify  pertussis 
vaccines  so  that  the  mmunizing  strains 
reflect  the  strains  prtvalent  in  the 
community.  This  problem  cannot  be 
evaluated  without  better  surveillance. 

Experience  with  niodem  pertussis 
immunization  is  not  pf  sufficient 
duration  to  predict  whether  childhood 
immunization  may  ii  some  instances 
postpone  natural  inf(  ction  until  a  later 
age.  The  disease  itse  f  does  not  always 
assure  life-long  immtnity.  Further,  it  is 
possible  that  in  the  oast,  when  the 
disease  was  more  widespread,  periodic 
exposure  to  pertussi^  provided 
reinforcement  of  imn^unity  throughout 
life:  if  such  naturallyjoccurring  boosters 
did  contribute  to  the  protection  of  older 
children  and  adidts,  nw  prevalence  of 
the  disease  in  recent lyears  may  be 
reflected  by  the  app^rance  of  a 
susceptible  older  podulation.  Thus,  the 
possible  need  to  iminunize  adults,  as 
well  as  children,  mav  have  to  be 
considered  in  the  future.  This  will 
require  weighing  the  tisks  of  widespread 
immunization  of  oldel'  children  and 
adults  against  the  fac  t  that  the  disease 
in  these  age  groups  ii  milder  than  in 
young  infants.  Currei  t  data  related  to 
this  question  are  inadequate  for  rational 
decisionmaking. 

On  the  other  hand,  the  usefulness  of 
the  currently  recominended  booster 
dose  at  school  entrance  has  never  been 
fully  documented.  Presumably,  by 
keeping  school  childnen  free  from 
pertussis,  transmission  to  younger 
siblings  in  the  home  i  b  prevented. 
Whether  this  final  booster  offers 
additional  protection  from  disease  and/ 
or  such  transmission  is  unproved. 

The  rates  of  severe  untoward 
reactions  to  pertussis  vaccines  are  not 
defined.  Furthermore,  the  ultimate 
significance,  if  any,  ii  i  terms  of 
permanent  sequelae,  of  vaccine-induced 
somnolence,  excessi^  e  screaming,  and 
high  fever  is  unknow  n,  and  without  such 
knowledge  satisfactory 
recommendations  foi  further 
immunization  cannot  be  made  if  any  of 
these  reactions  occui  s.  Physicians  are 
expected  to  report  cc  mplications  of 
immunization  to  manufacturers  in  the 
United  States,  but  co  npliance  with  this 
expectation  is  less  th  an  optimum.  Many 
physicians  are  not  cc  gnizant  of  the 
importance  of  reporti  ng  untoward 
reactions  or  may  be  i  inaware  of  their 
clinical  features.  Fur  her,  both 
physicians  and  mam  facturers  may  be 
held  liable  for  damaj  es  in  suits  brought 
by  patients  who  may  suffer  adverse 
effects  from  establisi  led  vaccines.  All 
these  factors  undoufa  tedly  discourage 


reporting;  without  maximum  reporting  or 
some  other  form  of  surveillance, 
definition  of  the  rates  and  significance 
of  untoward  reactions  to  current  and 
futvre  vaccines  cannot  be  ascertained. 

3.  Laboratory  procedures  and 
technical  requirements  for  the 
production  and  evaluation  of  pertussis 
vaccine  exhibit  certain  problems  that 
require  solution. 

The  results  of  the  weight-gain  test  in 
mice,  used  to  determine  toxicity  of  the 
pertussis  vaccine,  show  variability  - 
between  laboratories  and  therefore 
either  the  test  requires  more  precise 
standardization  or  another  method  for 
determining  toxicity  is  needed.  This  is  a 
problem  for1>oth  the  test  vaccine  and 
the  control  reference  vaccine.  At  present 
the  only  test  shown  to  have  any  relation 
to  clinical  reactivity  in  man  is  the  mouse 
weight-gain  test. 

Section  620.4(g)  (21  CFR  620.4(g)) 
states  that  pertussis  vaccine  shall  have 
a  potency  of  "12  units  per  total  human 
immunizing  dose."  Certain  statistical 
variations  in  estimates  of  actual  potency 
that  provide  some  assurance  that  the 
product  probably  does  contain  12  units 
per  total  human  immunizing  dose  are 
permitted  based  on  the  number  of 
assays  performed.  This  is  in  recognition 
of  inherent  variability  in  this  type  of 
assay.  Identification  and  improved 
control  of  the  factors  influencing  the 
variability  of  this  test  is  needed. 

Further,  definition  of  the  total 
immimizing  dose  in  the  regulations  as  12 
units  (3  doses  of  4  units  each)  is  now  at 
variance  with  current  practice  and  the 
recommendations  of  national  advisory 
committees  in  that  4  doses  of  4  units 
each  are  now  advised  and  employed 
(see  section  on  Use  and 
Contraindications). 

During  the  first  studies  of  efficacy, 
agglutination  tests  were  carried  out  by 
tube  dilution,  which  required  rather 
large  amounts  of  sera.  The  microtests  in 
general  use  today  need  to  be 
standardized,  since  there  is  a  tendency 
for  each  laboratory  to  use  its  own 
adaptation  of  the  test,  making 
comparisons  among  results  from 
different  laboratories  almost  impossible. 
However,  agglutination  antibodies  may 
only  be  indirectly  associated  with 
protection,  and  may  not  constitute  the 
protection-specific  antibody.  A  more 
specific  test  should  be  substituted  if  and 
when  it  becomes  available. 

Recommendations 

1.  The  Panel  strongly  recommends 
that  adequate  public  support  be 
provided  for  studies  of  the  pathogenesis 
of  pertussis  and  the  biology  of  the 
organism,  particularly  as  related  to  the 
immunology  of  pertussis,  the 


complications  of  the  disease,  and  the 
untoward  reactions  to  immunization. 
Without  such  basic  studies  a  more 
effective  and  safer  pertussis  vaccine 
cannot  be  developed. 

2.  Surveillance  of  pertussis  in  well- 
defined  populations  should  be 
undertaken.  Such  surveillance  would 
have  three  purposes:  first,  to  determine 
the  incidence  of  the  disease  in  the 
United  States,  including  distribution  by 
age  and  vaccine  status;  second,  to 
evaluate  the  possibility  that  a  change  in 
serotypes  of  Bordetella  pertussis  in  a 
community  causes  outbreaks  of 
pertussis  in  individuals  previously 
immunized  with  serotypes  formerly 
present;  and,  third,  to  determine 
whether  the  current  infrequency  of  the 
disease  in  the  United  States  may 
ultimately  result  in  a  population  of  older 
children  and  adults  whose  immunity  has 
waned  because  of  a  lack  of  repeated 
exposure  to  the  organism. 

The  Panel  is  convinced  that  currently 
employed  surveillance  systems  to 
identify  adverse  reactions  to  pertussis 
vaccine  are  inadequate  and 
recommends  that  definitive  steps  be 
taken  by  the  appropriate  subdivisions  of 
the  Public  Health  Service  to  improve 
them.  Several  alternatives  are  available. 
Perhaps  the  same  channels  as  those 
proposed  for  reporting  of  adverse  drug 
reactions  can  be  utilized.  Special  field 
stations  with  sufficient  populations 
under  surveillance  may  have  to  be 
established  and  funded. 

3.  Specific  recommendations  of  the 
Panel  regarding  the  production,  use,  and 
evaluation  of  pertussis  vaccines  include 
the  following: 

The  weight-gain  test  in  mice  used  to 
determine  toxicity  of  pertussis  vaccine 
needs  revision  to  include  specifications 
regarding  mouse  strain(s)  to  be  used  as 
a  reference  standard.  Studies  should  be 
undertaken  to  develop  other  assays 
predictive  of  human  reactivity. 
Obviously,  better  definition  of  the 
organisms'  biological  characteristics 
(Recommendations,  No.  1)  would 
facilitate  prediction  and  prevention  of 
reactivity  in  man. 

The  agglutination  test  used  to 
determine  vaccine  response  in  humans 
should  be  standardized.  It  is 
recommended  that  a  reference  serum  be 
used  for  comparison.  A  reference 
laboratory  should  be  available  at  the 
Bureau  of  Biologies.  The  interval 
between  immunization  and  obtaining 
serum  for  testing  of  the  serologic 
response  must  be  specified.  An 
acceptable  titer  obtained  by  a 
standardized  method  should  be  defined; 
titer  rises  or  geometric  means  titers  are 
not  adequate  to  evaluate 
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immunogenicity.  (See  discussion  on 
Efficacy.  Pertussis  Generic  Statement.) 

Regulations  concerning  the  maximum 
human  dose  should  be  updated  to  reflect 
current  recommendations  and  practices. 
It  should  be  required  that  pertussis 
vaccine  have  a  potency  of  4  protective 
units  per  single  human  dose.  The  upper 
estimate  of  a  single  dose  should  not 
exceed  8  protective  units. 

The  vaccine  label  should  wkm  that  if 
shock,  encephalopathic  symptoms, 
convulsions,  or  thrombocytopenia 
follow  a  vaccine  injection,  no  additional 
injections  with  pertussis  antigens  should 
be  given  (immunizations  can  be 
continued  with  DT).  The  label  should 
also  include  a  cautionary  statement 
about  fever,  excessive  screaming,  and 
somnolence. 

'Any  fractionated  vaccine  that  differs 
from  the  original  whole  cell  vaccine 
should  be  field  tested  until  better 
laboratory  methods  for  evaluating 
immunogenicity  in  man  are  developed. 
Field  testing  should  include 
agglutination  testing  and,  if  possible, 
evaluation  of  clinical  efficacy  in  man. 

4.  Petussis  vaccine  is  one  of  the 
immunizing  agents  for  which  it  is 
strongly  urged  that  legislation  be 
enacted  to  provide  reasonable  Federal 
compensation  to  the  few  individuals 
injured  and  disabled  by  participating  in 
a  meritorious  public  health  program. 
Such  legislation  would  protect 
manufacturers  and  physicians  against 
liability  in  situations  in  which  the  injury 
was  not  a  consequence  of  defective  or 
inappropriate  manufacture  or 
administration  of  the  vaccine. 

Basis  for  Classification 

Because  field  trials  are  not  now 
feasible,  at  least  in  this  country,  the 
standard  of  efficacy  upon  which  major 
reliance  has  to  be  placed  is  a  mouse 
protection  test,  the  results  of  which  were 
correlated  closely  with  the  original  field 
tests  upon  which  evidence  of  efficacy 
for  pertussis  vaccine  is  based. 
Agglutination  titers  provide  general  but 
not  absolute  correlative  support. 
Therefore,  vaccines  prepared  in 
accordance  with  the  specifications  of 
those  found  effective  in  field  trials  and 
meeting  standards  for  mouse  protection 
are  considered  eligible  for  assignment  to 
Category  I  especially  when  supported 
by  adequate  agglutination  titers. 
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SFECinC  PRODUCT  REVIEWS 

Pertussis  Vaccine  Manufactured  by 
Bureau  of  Laboratories,  Michigan 
Department  of  Public  Health 

1.  Description.  No  data  have  been 
provided  by  the  manufacturer  for  the 
monovalent  pertussis  vaccine,  for  which 
they  are  presently  licensed. 

2.  Labeling — a.  Recommended  use/ 
indications.  No  labeling  was  provided., 

b.  Contraindications.  No  labeling  was 
provided. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
No  information  was  provided. 

(2)  Human.  No  information  was 
provided. 

b.  Safety — (1)  Animal.  No  information 
was  provided. 

(2)  Human.  No  information  was 
provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  cannot 
be  determined. 

4.  Critiqiie.  In  the  absence  of  any  data 
from  the  manufacturer  regarding  the 
monovalent  pertussis  vaccine,  and  in  the 
absence  of  any  proposed  labeling  for 
this  product  the  Panel  must  necessarily 
recommend  revocation  of  licensure  for 
administrative  reasons. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Pertussis  Vaccine  Adsorbed 
Manufactured  by  Bureau  of 
Laboratories,  Michigan  Department  of 
Public  Health 

1.  Description.  Pertussis  vaccine 
adsorbed  is  a  suspension  of  killed 
Bordetella  pertussis  organisms  in  0.85 
percent  saline  solution  mixed  with  a 
suspension  of  aluminum  phosphate  (no 
more  than  1.5  mg  per  single  dose],  and 
preserved  with  thimerosal,  0.01  percent. 
The  number  of  organisms  is  equal  to  8  to 
16  opacity  units  per  0.5  mL. 
Formaldehyde  is  added  "if  needed"  to  a 
concentration  of  not  more  than  0.01 
percent.  Each  0.5  mL  contains  4 
protective  units. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  may  be  used 
alone  for  active  immunization  if  it  is 
desired  to  begin  after  3  months  or  for 
booster  during  outbreaks.  Routine 
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immunization  should  be  carried  out  with 
DTP.  Three  intramusoular  in)ections 
each  0.5  ml,  4  to  6  weeks  apart,  boosters 
at  2  to  5  years  of  age.  Not  recoraraended 
above  the  age  of  5  years. 

b.  Contraindication^.  (1)  Respiratory 
or  other  acute  infecticins;  (2)  cerebral 
damage;  (3]  severe  fei^rile  reactions;  (4) 
encephalitic  reaction  to  vaccine;  and  (5) 
persons  on  corticosteroid  treatment. 

3.  Analysis — a.  Effii  :acy — (1)  Animal. 
This  product  meets  Fc  deral 
requirements. 

(2)  Human.  A  study  reported  in  The 
British  Medical  Joum^  iJ  (Ref.  1)  used  this 


product.  Table  1  in  the  study  states  a 
"plain  suspension"  was  used,  while  this 
product  is  adsorbed.  Vaccine  used  in  the 
study  had  10,000  x  10*  organisms  per  mL. 
Dosage  was  1. 2. 3  mL  at  monthly 
intervals  for  total  of  60,000  x  10* 
organisms.  Children  6  to  18  months  were 
immunized.  Vaccine  lot  D  231  was 
tested  in  630  subjects  with  655  controls; 
vaccine  lot  A  236  was  tested  in  1,050 
subjects  with  993  controls.  The  following 
table  is  a  summary  of  the  data  presented 
in  the  study. 
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Comparison  of  attaqk  rates  in  the  two 
groups  indicates  that  ttie  vaccine 
provided  approximately  80  to  85  percent 
protection  against  pernissis. 

b.  Safety.  One  child|in  five  was 
visited  24  to  72  hours  sfter  each 
injection.  No  severe  local  or  general 
reactions  were  observ  ed  although  a 
number  developed  ten  iperature  rises 
within  24  hoiu^. 


provided  for  the 
The  benefit-to- 


No  speciHc  data  are 
present  product 

c.  Benefit/risk  ratio 
risk  assessment  is  fav  irable 

4.  Critique.  The  hun:  an  efficacy  data 
would  appear  to  provi  the  value  of  this 
product,  but  the  studigs  were  based 
upon  a  differing  dosage  schedule  of  a 
plain,  not  adsorbed,  vaccine  (with  a 
greater  dosage  of  antigen).  Extrapolation 
of  the  British  Medical  Research  Council 
data  to  the  present  product  may  not  be 
entirely  justifled  but  provides  some  of 
the  best  available  dati  i. 

5.  Recommendation  f.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  thatfthe  appropriate 
license(s]  be  continued  with  the 
stipulation  that  labelii  ig  be  revised  in 
accordance  with  the  r  'commendations 
of  this  Report. 

Pertussis  Vaccine  Mai  lufactured  by  Dow 
Chemical  Company 

1.  Description.  No  dmia  have  been 
provided  by  the  manu  acturer  for  the 
monovalent  pertussis  iraccine.  for  which 
they  are  presently  lice  nsed. 

2.  Labeling — a.  Rect  >mmended  use/ 
indications.  No  labeliiig  was  provided. 

b.  Contraindication^.  No  labeling  was 
provided. 
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3.  Analysis — a.  Efficacy — (1)  Animal. 
No  information  was  provided. 

(2)  Human.  No  information  was 
provided. 

b.  Safety — (1)  Animal.  No  information 
was  provided. 

(2)  Human.  No  information  was 
provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  cannot 
be  determined. 

4.  Critique.  In  the  absence  of  any  data 
for  the  manufacturer  regarding  the 
monovalent  pertussis  vaccine,  and  in  the 
absense  of  any  proposed  labeling  for 
this  product,  the  Panel  must  necessarily 
recommend  revocation  of  licensure  for 
administrative  reasons. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  lUC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insu^cient  data  on  labeling,  safety, 
and  effectiveness. 

Pertussis  Vacdne,  Fluid,  Manufactured 
by  EB  Lilly  and  Company 

1.  Description.  Pertussis  vaccine,  fluid, 
is  an  imwashed  suspension  of  killed 
Bordetella  pertussis  cells  grown  in 
modified  Cohen-Wheeler  medium.  The 
methods  of  killing  and  detoxification  are 
not  given.  The  product  is  preserved  with 
1:10,000  merthiolate,  and  the  total 
human  immunizing  dose  (1.5  mL) 
contains  the  equivalent  of  12  antigenic 
units  of  the  U.S.  standard  pertussis 
vaccine. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  active  immunization 


against  pertussis.  The  package  circular 
recommends  that  three  0.5  mL  doses  be 
administered  subcutaneously  at 
intervals  of  3  to  4  weeks  for  primary 
immunization.  A  booster  or  "optimun 
stimulating"  dose  of  0.25  to  0.5  mL  is 
recommended  for  administration 
approximately  1  year  after  primary 
immunization. 

b.  Contraindications.  Elective 
immimization  should  be  postpojied  in 
the  presence  of  acute  infections. 
Postvaccinal  neurologic  disorders 
contraindicate  further  injections. 
Personal  or  family  histmy  of  central 
nervous  system  damage  or  convulsions 
is  an  indication  for  fractional  dosages.  It 
is  noted  that  corticosteroids  may 
interfere  with  the  immune  response. 

3.  Analysis — a.  Efficacy — (1)  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  specific  studies  on  this 
product  are  presented  or  cited.  Claims 
for  efficacy  appear  to  be  based  largely 
on  demonstrated  correlation  of  potency 
in  mice  and  protective  efficacy  in 
children  (Ref.  2). 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  specific  data  on  this 
product  were  presented.  The 
manufacturer's  submission  indicated  no 
consumer  complaints  over  a  5-year 
period. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  for  this  product  is 
satisfactory. 

d.  Labeling.  No  mention  is  made  of  the 
desirability  of  using  DTP  for 
immunization  of  most  infants. 

Although  postvaccinal  neurological 
disorders  including  convulsions  are 
listed  as  a  contraindication  to  further 
use,  the  labeling  goes  on  to  recommed 
fractional  dosage.  This  is  contradictory. 

The  reference  to  avoiding  use  of  the 
vaccine  when  polio  is  present  in  the 
community  is  outdated  and  should  be 
deleted. 

4.  Critique.  It  should  be  noted  that  this 
is  a  whole-cell  pertussis  vaccine,  and,  as 
such,  differs  significanUy  from  that  used 
in  this  manufacturer's  DTP,  in  which  a 
"solubilized"  bacterial  fraction  is 
employed. 

While  no  specific  studies  on  this 
product  are  presented  or  cited,  claims 
for  efficacy  are  justifiably  based  largely 
on  the  demonstrated  correlation  of 
potency  as  determined  by  the 
intracerebral  mouse  protection  test  and 
protective  efficacy  in  children. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
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offectiveness  for  this  product.  Labeling 
should  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Pertussis  Vaccine.  Fluidj  Manufactured 
by  Lederle  Laboratories  Division. 
American  Cyanamid  Co. 

1.  Description.  No  data  have  been 
provided  by  the  manufacturer  for  the 
monovalent  pertussis  vaccine,  for  which 
they  are  presently  licensed. 

2.  Labeling — a.  Recommended  use/ 
indications.  No  labeling  was  provided. 

b.  Contraindications.  No  labeling  was 
provided. 

3.  Analysis— a.  Efficacy — (1)  Animal 
No  information  was  provided. 

(2)  Human.  No  information  was 
provided. 

b.  Safety — (1)  Animal  No  information 
was  provided. 

(2)  Human.  No  information  was 
provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  cannot 
be  determined. 

4.  Critique.  In  the  absence  of  any  data 
from  the  manufacturer  regarding  the 
monovalent  pertussis  vaccine,  and  in  the 
absence  of  any  proposed  labeling  for 
this  product,  the  Panel  must  necessarily 
recommend  revocation  of  licensure  for 
administrative  reasons. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Pertussis  Vaccine.  Manufactured  by 
Merreil-National  Laboratories,  Division 
of  Richardson-Merrell,  Inc. 

1.  Description.  The  manufacturer  did 
not  provide  a  description  of  the 
monovalent  pertussis  vaccine  for  wlfich 
a  license  is  maintained.  Instead  a 
submission  for  pertussis  vaccine 
combined  with  diphtheria  and  tetanus 
toxoids  is  provided,  and  includes  details 
of  the  production  of  the  pertussis 
component.  The  manufacturer  has 
released  no  monovalent  pertussis 
vaccine  for  12  or  more  years. 

2.  Labeling — a.  Recommended  use/ 
indications.  No  labeling  was  provided. 

b.  Contraindications.  No  labeling  was 
provided. 

3.  Analysis — a.  Efficacy — (1)  Animal 
This  pertussis  vaccine  prepared  for  the 
combined  product  meets  Federal 
requirements. 

(2)  Human.  The  evidence  for  efficacy 
in  humans  comprises  a  study  from  1950 
in  which  75  infants  were  immunized 
with  this  pertussis  vaccine  combined 


with  diphtheria  and  tetanus  toxoids 
(Ref.  3).  In  this  study,  satisfactory 
pertussis  immunization  was  achieved  as 
determined  serologically. 

b.  Safety— {1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  When  employed  in 
combination  with  diphtheria  and  tetanus 
toxoids  no  serious  reaction  occurred  in 
100  infants  immunized. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  cannot  be  determined 
for  this  product  in  the  monovalent  form. 

4.  Critique.  This  vaccine  has  not  been 
marketed  for  more  than  12  years  and  no 
specific  data  related  to  this  product  in 
the  monovalent  form  were  provided. 
Except  for  rare  instances  of  community 
outbreaks  of  pertussis  in  which  it  might 
be  desirable  to  administer  monovalent 
pertussis  vaccine,  these  products  do  not 
enjoy  wide  usage. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Pertussis  Vaccine  Manufactured  by 
Parke.  Davis  ft  Co. 

1.  Description.  A  sterile  saline 
suspension  of  centrifuged  and 
resuspended  "selected"  strains  of  Phase 
1  Bordetella  pertussis  is  grown  on  semi- 
synthetic liquid  medium.  The  organisms 
are  inactivated  by  incubation  in  the 
presence  of  formaldehyde.  Thimerosal 
0.01  percent  is  added  as  a  preservative. 
Total  dose  contains  12  units  of  pertussis 
vaccine.  The  product  is  currently  not 
marketed. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  "rapid  primary 
immunization"  of  infants  and  children 
against  pertussis — to  be  followed 
ordinarily  by  immunization  with  DTP  in 
order  to  complete  immunization  against 
the  other  antigens  in  this  combination;  3 
doses  of  0.5  mL  each  are  given 
subcutaneously  at  3-  to  4-week  intervals 
or,  if  rapid  immunization  is  indicated,  at 
1-week  intervals.  However,  the  longer 
interval  is  probably  better.  A  booster 
dose  of  0.5  mL  is  recommended  1  year 
after  basic  immunization  and  at  3  to  6 
years  of  age.  or  in  the  presence  of  actual 
or  potential  exposure  to  the  disease  in 
children  under  6  years. 

b.  Contraindications.  Defer 
immunization  in  presence  of  cerebral 
damage,  active  infection,  or  acute 
respiratory  disease.  Discontinue  if 
encephalopathic  symptoms  appear.  Give 


smaller  f{raduated  doses  if  a  systemic 
reaction  occurs. 

3.  Analysis — a.  Efficacy—  [1]  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  Antibody  response  data  of 
1961  to  1963  (Ref.  4)  appear  satisfactory, 
but  it  is  not  clear  that  diis  can  be 
extrapolated  to  the  current  product. 

b.  Safety— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  data  on  this  particular 
product  are  presented.  No  market 
experience  is  reported. 

c.  Benefit/risk  ratio.  This  cannot  be 
judged  in  view  of  the  absence  of  data  on 
reactions  to  this  particular  product. 

4.  Critique.  This  is  a  fluid  pertussis 
vaccine  made  by  the  pioneer  firm  in 
developing  pertussis  vaccine  in  the 
United  States,  but  differing  from  their 
classical  "Sauer  vaccine"  In  that  it  is 
made  in  liquid  medium  instead  of  on  a 
solid  Bordet-Gengou  medium.  No  data 
are  provided  on  human  safety  or  human 
antibody  responses;  the  last  package 
insert  is  dated  1966.  This  is  an  inactive 
product.  Only  illegible  photostats  of 
labels  are  presented.  The  emphasis  in 
the  package  insert  on  using  the  fluid 
vaccine  for  "rapidimmunization"  cites 
no  reference  supporting  this 
recommendation. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed,  and  consequently  there 
are  insufficient  data  on  labeling,  sefety, 
and  effectiveness. 

Pertussis  Vaccine  Adsorbed 
Manufactured  by  Parke.  Davis  ft  Co. 

1.  Description.  This  is  an  aluminum 
phosphate  adsorbed  pertussis  vaccine, 
currently  not  on  the  market.  It  contains 
15  opacity  units  per  0.5  mL  dose  and  4 
antigenic  units  per  dose.  It  is 
centrifuged,  resuspended  in  0.9  percent 
saline,  mixed  with  aluminum  phosphate, 
and  0.01  percent  thimerosal  is  added. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  vaccine  is 
recommended  as  an  efficient  method  of 
immunizing  infants  and  children  against 
whooping  cough  when  a  monovalent 
immunizing  agent  is  indicated;  these 
circumstances  are  not  defined  further. 
Recommendations  for  routine 
immunization  are  standard. 

b.  Contraindications.  The  usual 
contraindications  are  noted,  particularly 
with  regard  to  children  having  any 
history  or  signs  of  encephalopathy. 
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Bfficacy — (1)  Animal. 
Federal 


3.  Analysis- 

This  product  meet^  1 
requirements. 

(2)  Human.  Evidence  of  direct  human 
efficacy  is  not  pres  >nted. 

b.  Safety — (1)  Ai  imal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Data  are  reported  in  the 
submission  (Ref.  4)|  concerning  27 
children  who  received  the  adsorbed 
pertiissis  vaccine  i*  1967,  of  whom  5  had 
systemic  reactions  bs  measured  by 
fever.  No  other  infarmation  regarding 
human  safety  is  inaluded. 

c.  Benefit/risk  rQtio.  The  data 
provided  are  inadeauate  to  make  a 
determination.        I 

4.  Critique.  This  Is  an  aluminum 
phosphate  adsorbeq  pertussis  vaccine, 
currently  not  on  th*  market,  but  one  that 
would  meet  current  standards  for   . 
animal  safety.  Whc  ther  it  is  efRcadous 
and  safe  in  humans  is  not  possible  to 
determine  from  the  data  submitted. 

5.  RecommendaL  ons.  The  Panel 
recommends  that  tlis  product  be  placed 
in  Category  IIIC  an  i  that  the 
appropriate  license  be  revoked  for 
administrative  reas  ons  because  this 
product  is  not  marii  eted  in  the  form  for 
which  licensed,  and  consequently  there 
are  insufficient  dat  i  on  labehng,  safety, 
and  effectiveness. 

Pertussis  Vaccine  B  f anufactured  by 
Texas  Department  }f  Health  Resources 

1.  Description.  Tl  lis  product  is 
prepared  from  Pha:  e  I  stains  of 
Bordetella  pertussi ;  and  is  an  unwashed 
suspension  of  the  o  rganisms  in 
physiological  sodiu  m  chloride  solution, 
killed,  and  preservi  d  by  thimerosal  in 
final  concentration  of  1:10,000. 

The  vaccine  is  te  ited  for  antigenic 
potency  by  the  moi  se-protection  test, 
and  the  degree  of  p  rotection  must  equal 
or  exceed  that  of  tl  e  U.S.  standard 
pertussis  vaccine. '  lie  total  immunizing 
dose  contains  12  ui  its. 

2.  Labeling — a.  /  ecommended  use/ 
indications.  This  pfeparation  is 
recommended  for  active  immunization 
of  children.  Three  doses  of  1.0  mL  of  the 
vaccine  are  given  deep  subcutaneousiy 
at  3-  to  4-week  into^als.  The  labeling 
also  recommends  that  booster  doses  of 
0.3  or  1.0  mL  be  givjen  at  about  2  years  of 
age,  again  at  the  age  of  5  or  6  years, 
during  epidemics,  and  after  known 
exposure  to  the  disiease.  Pertussis 
vaccine  plain  is  noi  recommended  for 
immunization  of  children  tmder  6 
months  of  age.  "In  this  group,  the 
pertussis  vaccine  v  rith  the  mineral 
adjuvant  is  the  material  of  choice." 

b.  Contraindications.  These  include 
any  respiratory  or  other  acute  infections, 
llie  presence  of  ce  -ebral  damage  in  an 
infant  is  an  indicat  on  for  delay  in 


immunizations.  It  is  advised  that  in  such 
childred  and  in  those  experiencing 
severe  febrile  reactions  with  or  without 
convulsions,  immunization  procedures 
should  be  delayed  and/or  given  in 
fractional  doses.  This  is  partly  incorrect, 
and  the  label  should  state  that  in 
children  who  experience  shock, 
convulsions,  encephalopathy,  excessive 
screaming,  or  thrombocytopenia,  after 
vaccinations  with  a  pertussis  vaccine, 
no  further  injections  of  any  pertussis 
vaccine  should  be  given. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  are  provided 
relative  to  this  particular  product,  but 
reference  is  made  to  the  general  data 
accumulated  in  the  United  States, 
including  a  chart  of  decreasing 
incidence  of  pertussis  in  Texas  over 
time  (Ref.  5). 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  This  product  has  been 
produced  since  1945.  The  number  of 
released  doses  is  not  given,  but  it  is 
stated  that  there  is  a  lack  of  reaction 
reports  to  the  single  fluid  antigen  in 
Texas. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  appears  to  be 
satisfactory  but  is  not  well  documented. 

d.  Labeling.  There  are  two  flaws  in 
the  label  as  described  above: 

(1)  The  lack  of  a  clear  statement  that 
DPT  is  usually  the  vaccine  of  choice  for 
routine  immunization  of  children. 

(2)  No  mention  of  convulsions,  shock, 
encephalopathy,  excessive  screaming,  or 
thrombocytopenia  following  a  dose  of 
pertussis  vaccine  (plain  or  combined}  as 
an  absolute  contraindication  for  further 
immunization  of  pertussis  (but 
immunization  can  usually  be  containued 
withDT). 

4.  Critique.  It  is  not  known  how  many 
doses  of  this  product  have  been 
distributed.  The  immunization  dose  is  1 
mL  instead  of  V?  mL,  which  is  unusual. 
The  labeling  is  partly  misleading  as 
described  above. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
licen8e(s)  be  continued  with  the 
stipulation  that  the  labeling  be  revised 
in  accordance  with  currently  accepted 
guidelines  and  the  recommendations  of 
this  Report. 

Fertnssis  Vaccine  Manufactured  by 
Wyeth  Laboratories,  Inc. 

1.  Description.  No  data  have  been 
provided  by  the  manufacturer  for  the 
monovalent  pertussis  vaccine  for  which 
they  are  presently  licensed. 


2.  Labeling — a.  Recommended  use/ 
indications.  No  labeling  was  provided. 

b.  Contraindications.  No  labeling  was 
provided. 

3.  Analysis — a.  Efficacy — (1)  Animal 
No  information  was  provided. 

b.  Safety — (1)  Animal.  No  information 
was  provided. 

(2}  Human.  No  information  was 
provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  cannot 
be  determined. 

4.  Critique.  In  the  absence  of  any  data 
from  the  manufacturer  regarding  the 
monovalent  pertussis  vaccine,  and  in  the 
absence  of  any  proposed  labeling  for 
this  product,  the  Panel  must  recommend 
revocation  of  licensure  for 
administrative  reasons. 

5.  Recommendations,  the  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  Hcensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveniess. 

RefermiGefl 

(1)  Bedson,  S.  P.,  W.  C.  Cockbum.  et  at., 
"Prevention  of  Whooping  Cough  by 
Vaccination  by  a  Medical-Research  Council 
Investigation,"  The  British  Medical  Journal, 
1:1463-1471. 1951. 

[2]  BER  Volume  2046. 

(3)  BER  Volume  2076. 

(4)  BER  Volume  2005. 

(5)  BER  Volume  2101. 

Generic  Statement 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  (DTP)  (See  Generic 
Statement  for  Monovalent  Components) 

Description 

This  product  is  a  combination  of 
diphtheria  and  tetanus  toxoids  with 
pertussis  vaccine,  intended  for  the 
primary  immunization  and  maintenance 
of  immunity  against  diphtheria,  tetnaus, 
and  pertussis  in  children  6  years  of  age 
or  less. 

Production 

DTP  comprises  diphtheria  and  tetanus 
toxoids  and  pertussis  vaccine  prepared 
in  a  maimer  usually  similar  to  that  of  the 
monovalent  preparations,  and  combined 
into  a  single  preparation.  Both  fluid  and 
adsorbed  products  are  currently 
licensed  and  used  in  the  United  States. 
One  manufacturer  produces  a  partially    , 
purified  fraction  of  pertussis  organisms. 

Use  and  Contraindications 

DTP  is  recommended  for  the  primary 
immimization  of  infants  and  children  6 
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years  of  age  or  younger.  Recommended 
schedules  are  provided  by  the  Advisory 
Committee  on  Immunization  Practices  of 
the  United  States  Public  Health  Service, 
the  American  Academy  of  Pediatrics, 
and  the  American  Public  Health 
Association.'  Primary  immunization 
comprises  a  series  of  4  doses 
administered  subcutaneously  or 
intramuscularly  and  the  absorbed 
preparations  should  be  given 
intramuscularly. 

The  Advisory  Committee  on 
Immunization  Practices  recommends 
that  the  first  3  doses  be  given  at  4-  to  6- 
week  inter\'al8  with  a  fourth  dose 
approximately  1  year  after  the  third 
injection.  Ideally,  immunization  should 
begin  at  2  to  3  months  of  age  or  at  the 
time  of  a  6-week  checkup  if  that  is  more 
practical.  It  is  advisable  not  to 
administer  DTP  to  individuals  7  years  of 
age  or  older  because  untoward  reactions 
to  the  pertussis  component  may  be 
severe. 

Contraindications  are  of  two  general 
types.  The  first  of  these  is  a  severe 
hypersensitivity  response  to  a  prior 
injection.  The  other  is  a  definite  or 
\        suspected  untoward  reaction  to  the 
pertussis  component  of  DTP.  (See 
Generic  Statement  for  Pertussis 
Vaccine.) 

As  with  the  individual  components, 
the  administration  of  DTP  should  be 
deferred  in  the  presence  of  a  febrile 
illness,  because  of  possible  confusion  as 
to  the  etiology  of  persistent  fever. 
Individuals  receiving  corticosteriods  or 
other  immunosuppressive  drugs  may  not 
display  an  optimum  immunologic 
response;  accordingly,  if  discontinuation 
of  such  drugs  is  anticipated  withm  the 
immediate  future,  immunization  should 
be  delayed  until  that  time. 

Safety 

There  is  no  evidence  that  the 
combination  of  tetanus  and  diphtheria 
toxoids  with  pertussis  vaccine 
synergistically  increases  the  likelihood 
of  adverse  reactions  over  that  observed 
with  the  individual  components. 

The  toxoid  components  are  tested  for 
detoxification  and  the  final  product 
must  be  tested  for  safety  according  to 
Federal  requirements. 

Efficacy 

Laboratory  and  animal  procedures  for 
determining  the  potency  of  DTP,  as 
specified  by  Federal  requirements,  are 
carried  out.  In  the  case  of  the  pertussis 
component  of  DTP  fhe  mouse  protection 
test  affords  a  reasonably  satisfactory 


'  These  three  organizations  are  referred  to  as 
National  Advisory  Committees  in  other  Generic 
Statements  of  this  Report- 


means  of  correlating  an  animal  model 
with  protection  in  humans  (See  Generic 
Statements  for  Monovsilent  Products). 
An  Immunologic  advantage  of  DTP  over 
the  monovalent  toxoids  is  that  the 
pertussis  component  exerts  some 
adjuvant  effect  on  diphtheria  and 
tetanus  toxoids. 

Special  Problems. 

1.  The  available  information  indicates 
that  the  components  of  DTP,  singly  or  in 
combination,  are  more  immunogenic  in 
the  adsorbed  preparations  than  in  the 
fluid  products.  It  is  therefore  questioned 
by  some  whether  continued  production 
and  use  of  fluid  toxoids  and  vaccines 
have  any  advantage. 

2.  DTP  has  been  one  of  the  most 
widely  used  vaccines.  Most  experiences, 
therefore,  with  adverse  reactions  to  the 
components  have  been  derived  from 
experience  with  the  combined  product 
rather  than  from  the  monovalent 
preparations.  Problems  with  individual 
components  are  similar  to  those  of  the 
monovalent  products  and  may  be 
summarized  as  follows.  (See  Generic 
Statements  for  Monovalent  Diphtheria 
and  Tetanus  Toxids  and  Pertussis 
Vaccine  for  detailed  discussion.) 

a.  Diphtheria.  Diphtheria  toxoid,  fluid 
or  adsorbed,  single  or  in  combination, 
even  with  the  adjuvant  effect  of 
pertussis  vaccine,  is  not  as  effective  an 
immunizing  agent  as  might  be  desired. 
Evidence  for  this  includes  the  occasional 
occurrence  of  diphtheria  in  immunized 
individuals  and  infections  with 
nontoxigenic  strains.  Furthermore,  there 
is  concern  about  the  permanence  of 
immunity  and  the  effectiveness  of  the 
present  booster  program  in  the  light  of 
the  decreased  frequency  of  exposure  to 
the  organism  in  the  community,  a 
phenomenon  that  may  have  provided 
repeated  natural  enhancement  of 
immunity  in  the  past.  Whether  increased 
purification  of  the  toxoid  may  reduce 
immunogenicity  is  also  unknown.  Other 
problems  with  the  diphtheria  component 
include  nonspecific  reactivity  and  the 
lack  of  an  animal  model  that  would 
obviate  field  testing  of  improved  toxoids 
in  humans. 

b.  Tetanus.  There  is  evidence  that 
recent  changes  in  manufacturing 
procedures,  designed  to  reduce 
reactivity,  may  have  lowered  the 
immunizing  potency  of  current  tetanus 
toxoids  compared  to  those  in  use  30 
years  ago. 

c.  Pertussis.  Because  the  pathogenesis 
of  pertussis  and  the  biology  of 
Bordetella  pertussis  are  poorly 
understood,  knowledge  of  the  immue   . 
response  and  the  pathophysiology  of 
both  the  disease  and  immunization  is 
limited.  Without  better  definition  of  the 


components  of  the  organism  and  their 
relationto  disease  and  immunity, 
attempts  to  improve  immunogenicity 
and  reduce  reactivity  of  pertussis 
vaccines  are  seriously  hampered. 
Additional  unknown  facts  about 
pertussis  and  pertussis  immunization 
that  requires  study  include  the  true 
incidence  of  the  disease,  whether 
present  vaccines  need  to  reflect 
currently  prevalent  strains  ol  Bordetella 
pertussis,  the  permanence  of  vaccine- 
induced  immunity,  and  the  true 
frequency  and  significance  of  the 
various  untoward  reactions. 
Furthermore,  laboratory  testing 
procedures  used  in  the  production  and 
.  evaluation  of  pertussis  vaccines  require 
improvement  and  standardization. 

Recommendations 

Recommendations  regarding  DTP  are 
the  same  as  those  in  the  generic 
statements  for  the  monovalent 
components  of  this  product.  They  may 
be  summarized  as  follows: 

1.  Diphtheria — a.  Upgrading  of 
surveillance  of  the  diphtheria-immune 
status  of  the  population  is  recommended 
in  order  to  anticipate  the  possible 
development  of  a  susceptible  population 
in  the  ftiture. 

b.  Efforts  should  be  made  to  develop 
an  animal  model  or  other  laboratory 
technique  for  evaluating  antigenicity 
that  correlates  well  with 
immunogenicity  in  humans. 

c.  Public  support  for  the  development 
of  a  better  immunizing  agent  against 
diphtheria  should  be  provided.  Worthy 
objectives  include  not  only  more 
immunogenicity  but  also  less  reactivity. 

2.  Tetanus — a.  Continued  efforts 
should  be  made  to  establish,  for  routine 
lot-to-lot  control,  the  usefulness  of  the 
quantitative  technique  of  the  evaluation 
of  tetanus  toxoids  against  the 
International  Standards.  This  technique 
is  required  by  the  European 
Pharmacopoeia. 

b.  Because  some  current  tetanus 
toxoids  appear  to  have  somewhat  less 
antigenic  potency  than  those  employed 
in  the  past  monitoring  of  the  immune 
status  of  a  human  population  sample 
should  be  conducted  over  years  in  order 
to  ascertain  the  necessity  for  continuing 
booster  doses. 

3.  Pertussis — a.  Adequate  public 
support  should  be  provided  for  studies 
of  the  pathogenesis  of  pertussis  and  the 
biology  of  the  organism,  particularly  as 
related  to  the  immunology  of  pertussis, 
the  complications  of  the  disease,  and  the 
untoward  reactions  to  immunization. 
The  purpose  of  such  studies  would  be  to 
develop  a  more  effective  and  safer 
vaccine. 
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b.  Enhanced  survc  illance  of  pertussis 
and  the  complications  of  pertussis 
immunization  is  stra  ngly  recommended. 

c.  Certain  procedif^s  concerning  the 
production  and  evaluation  of  pertussis 
vaccine  need  to  be  reevaluated  for 
improvement  in  precision.  These  include 
the  mouse  weight-gain  test,  the 
agglutination  test  in  man,  the  maximum 
allowable  potency  of  the  human  dose, 
and  the  inclusion  of  a  clearcut  warning 
on  the  paclcage  label  about  untoward 
reactions. 

d.  Until  better  lab(  ratory  methods  for 
correlating  animal  m  odels  with 
immunogenicity  in  m  an  are  developed, 
fractionated  vaccine  i  must  be  tested  in 
field  trials  as  they  ai  e  developed. 

e.  Legislation  should  be  enacted  that 
provides  public  authorization  for 
recompense  to  individuals  who  incur 
rare,  but  unpredictable  and 
unpreventable,  serious  reactions  to 
vaccines,  including  oertussis  vaccines. 

Basis  for  Classification 

The  basis  for  classHcation  of  this 
combined  vaccine  is  the  same  as  that 
used  for  the  individual  components. 
Since  DTP  is  univers 
for  primary  inununizi 
children,  assurance  ( 
especially  germane,  | 
obtainable.  Serologi 


lly  recommended 
tion  of  infants  and 
f  eHicacy  is 
nd  is  reasonably 
evidence  of 


efficacy  for  the  DT  components  is 
therefore  considered  necessary,  despite 
the  acknowledged  a(  juvant  effect  of 
pertussis. 
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SPECIHC  PRODUC '  REVIEWS 

Diphtheria  and  Tetai  us  Toxoids  and 
Pertussis  Vacxine  A(  sorbed 
Manufactured  by  Bu  «au  of 
Laboratories,  Michigan  Department  of 
Public  Health 


1.  Description. 
diphtheria  (10  to  20 


Coi  tains  "purified" 
lif  per  0.5  mL)  and 


tetanus  toxoids  (5  to  10  Lf  per  0.5  mL), 
alimiinum  phosphate  adsorbed, 
combined  with  a  suspension  of 
Bordetella  pertussis  organisms  (8  to  16 
opacity  units  per  0.5  mL).  After 
combination,  the  potency  of  each  , 
component  meets  or  exceeds  Federal 
requirements.  The  amount  of  aluminum 
phosphate  will  not  exceed  2.5  liig  per 
single  human  dose  (0.5  mL).  The  product 
is  preserved  with  0.1  percent  thimerosaL 
The  concentration  of  formaldehyde  may 
not  be  greater  than  0.01  percent. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  use  in  children  5  years 
of  age  and  younger  for  basic 
immunization,  periodic  reinforcing  or 
booster  doses,  0.5  mL  intramuscularly  at 
2  to  3  months  of  age,  3  injections  given  4 
to  6  weeks  apart  followed  by  reinforcing 
dose  6  to  12  months  later  and  booster 
prior  to  entering  school. 

b.  Contraindications. 
Contraindications  include  acute 
respiratory  infections  and  corticosteroid 
or  immunosuppressive  therapy.  If  an 
encephalitic  reaction  occurs,  hirther 
immunization  should  be  carried  out  with 
DT  adsorbed. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Data  are  provided  (Ref.  1) 
to  demonstrate  immunogenicity  when  a 
product  which  included  equivalent 
amounts  of  diphtheria  and°  tetanus 
toxoids  and  pertussis  vaccine  but  also 
poliomyelitis  vaccine  and  which  had 
phemerol  (benzethonium  chloride) 
rather  than  thimerosal  as  a  preservative 
was  used  in  primary  immunization. 
Thirty-eight  children  age  4  to  6  months 
and  39  children,  age  7  to  12  months, 
were  immunized  and  bled  prior  to 
immunization  and  2  weeks  after  the 
third  injection.  Diphtheria  and  tetanus 
antitoxin  titers  and  pertussis 
agglutination  titers  were  satisfactory  in 
all  children,  as  measured  in  the 
postimmunization  serum.  Booster 
responses  were  studied  in  290  who 
received  0.2  mL  of  DTP  13  years  after 
primary  immunization;  antibody  levels 
were  determined  at  1  week,  2  weeks  and 
2,  6, 12,  and  24  months.  The  responses  to 
tetanus  and  diphtheria  were  satisfactory 
in  all.  Those  who  failed  to  show  a 
fourfold  or  greater  increase  in  actitoxin 
titers  had  prebooster  levels  of  >0.01  u 
per  mL.  The  vaccine  used  contained  less 
pertussis  antigen  than  recommended, 
and  25  of  138  (of  whom  24  had  initial 
titers  of  <80)  failed  to  show  a  fourfold 
increase  in  pertussis  agglutinin  titer. 
•  b.  Safety— {1]  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  When  0.2  mL  of  DTP  was 
administered  to  older  persons,  including 


adults  (305  subjects),  local  reactions 
were  severe  (46  percent),  moderate  (30 
percent),  mild  (22  percent),  and  none  in 
only  2  percent.  Severe  reactions  were 
associated  with  mild  systemic  reactions, 
Reactogenicity  in  children  is  not  defined 
in  the  submission. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  The  data  of 
immunogenicity  appear  satisfactory 
although  the  actual  immunogen  utilized 
included  poliomyelitis  vaccine  and  a 
different  preservative. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
licen8e(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product.  Labeling 
revisions  in  accordance  with  this  Report 
are  recommended. 

Diphtheria  Toxoid  and  Pertussis  Vaccine 
Adsorbed  Manufactured  by  Dow 
Chemical  Company 

1.  Description.  No  data  have  been 
provided  by  the  manufacturer  for  this 
product  for  which  they  are  presently 
licensed. 

2.  Labeling — a.  Recommended  use/ 
indications.  No  labeling  was  provided. 

b.  Contraindications.  No  labeling  was 
provided. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
No  information  was  provided. 

(2)  Human.  No  information  was 
provided. 

b.  Safety — (1)  Animal.  No  information 
was  provided. 

(2)  Human.  No  information  was 
provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  cannot  be  determined. 

4.  Critique.  In  the  absence  of  any  data 
fi-om  the  manufacturer  regarding  this 
specific  product,  and  in  the  absence  of 
any  labeling  for  this  product,  the  Panel 
must  necessarily  recommend  revocation 
of  this  license. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed 
Manufactiured  by  Dow  Chemical 
Company 

1.  Description.  There  are  two 
diphtheria  and  tetanus  toxoids  and 
pertussis  vaccine,  adsorbed,  products 


Federal  Regjgter  /  Vol.  50.  No.  240  /  Friday.  December  13.  1985  /  Proposed  Rules 


51051 


which  differ  only  in  the  technique  of 
adsorption.  Both  represent  combinations 
of  toxoids  prepared  from  organisms 
grown  in  Mueller-type  media,  Bordetella 
pertussis  grown  on  solid  charcoal  agar 
medium  without  blood  substances.  The 
toxins  are  detoxified  with  formaldehyde 
and  concentrated  by  alcohol 
fractionation  (Pillemer  method).  Each 
dose  (0.5  mL)  contains  10  Lf  diphtheria 
toxoid,  5.33  Lf  tetanus  toxoid,  and  15 
opacity  units  of  pertussis  vaccine.  The 
preservative  is  1:10,000  thimerosal. 

The  pertussis  component  includes  4 
strains  oi  Bordetella  pertussis  which  are 
bulk  standardized  at  90  opacity  units. 

The  refined  toxoids  are  adsorbed  on 
either  aluminum  phosphate  (0.23  mg 
aluminum)  or  potassium  alum  (0.14  mg 
aluminum). 

2.  Labeling — a.  Recommended  use/ 
indications.  The  package  circular 
recommends  these  preparations  for 
routine  immunization  of  infants  and 
children,  8  weeks  to  6  years  of  age, 
against  diphtheria,  pertussis,  and 
tetanus.  Three  0.5  cc  intramuscular 
injections  at  intervals  of  4  to  6  weeks 
are  recommended  for  primary 
immunization  with  a  reinforcing 
injection  about  12  months  after  the  third 
dose.  A  booster  dose  of  0.5  cc  is 
recommended  at  4  to  6  years  of  age. 

b.  Contraindications.  Convulsions 
following  an  earlier  injection 
contraindicates  further  administration  of 
vaccines  containing  pertussis.  The 
product  is  not  recommended  for  use  in 
children  over  6  years  of  age.  The  label 
recommends  deferral  of  elective 
injections  in  the  following  situations: 
acute  respiratory  disease,  or  other 
active  infection,  during  treatment  with 
immunosuppressive  agents,  outbreaks  of 
poliomyelitis  in  the  community. 
Fractional  doses  are  recommended  in 
infants  with  cerebral  injury,  asthma,  a 
strong  family  history  of  allergy, 
somnolence,  or  fever  of  greater  than 
102*F  with  an  earlier  dose. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  A  review  of  the  literature 
did  not  reveal  any  studies  which 
included  a  Dow  (Pitman-Moore)  DTP  in 
a  trial  of  prophylactic  efficacy. 

Immunogenicity  to  each  component  is 
reported.  With  regards  to  the  pertussis 
component,  Bordt  reports  (Ref.  2): 


Age  group 


<6  months 

6  mos.  to2yra... 


No' 
sub- 
jects 


20 
38 


No. 
with 
titer 
<1:4 
prevac- 
cine 


19 
35 


Percerrt 
conver- 

siont<1:4  to 

>  1:32  (0.1 

mL) 


Age  group 

No. 
sub- 
jects 

No. 
with 
titer 
<1:4 
prevac- 
cine 

Percent 

corwer- 

Siont<1:4lo 

>  1:32  (0.1 

2  yfS.  to  B  yrs. „. 

37 

32 

94 

74 
94 


The  question  as  to  whether  74  percent 
conversion  in  infants  less  than  6  months 
of  age  is  adequate  cannot  be  answered 
from  the  available  data. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  In  the  report  by  Conner 
and  Speers  (Ref.  3),  220  injections  were 
given  to  children  aged  2  months  to  5 
years  and  reactions  followed.  Two 
whole  cell  DTP  vaccines  were  used;  one 
was  this  product.  The  proportion  of 
children  who  received  this  product  is 
not  stated.  Reactions  were  observed  in 
43.6  percent  of  recipients;  none  were 
encepholopathic,  and  no  febrile 
convulsions  were  seen.  Local  reactions 
(inflamation  or  nodule  formation  at 
injection  site  in  29.6  percent)  and 
systemic  reactions  (30.9  percent) 
occurred  frequently. 

4.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory  for  the  aluminum  phosphate 
product,  would  be  satisfactory  for  the 
potassium  alum  product  if  it  is  shown  to 
be  effective  for  primary  immimization. 
and  is  satisfactory  for  the  potassium 
alum  product  when  used  for  booster 
immunization. 

5.  Critique.  Inasmuch  as  there  are  two 
products  in  terms  of  the  "adsorbant" 
component,  the  Panel  considered  each 
independentiy,  although  both  carry  the 
same  brand  name. 

The  submission  and  supporting  data 
provide  satisfactory  evidence  or  safety 
and  immunogenicity  for  the  aluminum 
phosphate  product  when  used  for 
primary  immunization  of  infants  and 
children. 

In  contrast,  data  were  not  submitted 
or  available  to  provide  satisfactory 
evidence  for  the  immunogenicity  of  the 
potassium  alum  preparation. 

6.  Recommendations.  The  Panel 
recommends  that  this  product,  when 
prepared  with  aluminum  phosphate,  be 
placed  in  Category  I  and  that  the 
appropriate  license(8)  be  continued  with 
the  stipulation  that  the  labeling  be 
revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product,  when  prepared  with  potassium 
alum,  be  placed  in  Category  I  as  regards 
its  use  for  booster  immu.nization,  and 
that  the  appropriate  hcense(s)  be 
continued  with  the  stipulation  that  the 
labeling  be  revised  in  accordance  with 


currently  accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product,  when  prepared  with  potassium 
alum,  be  placed  in  Category  IIIA  for 
primary  immunization  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceed  3  years  during 
which  time  the  manufacturer  shall 
develop  data  regarding  the  efficacy  of 
the  product  when  sued  for  primary 
immunization.  Labeling  revisions  in 
accordance  with  this  Report  are 
recommended. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed 
Manufactured  by  Eli  Lilly  and  Company 

1.  Description.  This  product  is  an 
alum-precipitated  preparation  of 
purified  diphtheria  and  tetanus  toxoids 
(Pillemer  method)  and  extracted 
pertussis  antigen.  Each  total  human 
dose  (1.5  mL)  contains  15  Lf  tetanus 
toxoid,  50  Lf  diphtheria  toxoid,  and  12 
protective  units  of  pertussis  antigen.  The 
preservative  is  1:10,000  merthiolate. 

The  methods  of  preparing  the  toxoids 
are  classical,  but  the  method  for 
preparting  the  extracted  pertussis 
antigen  is  not  given.  It  is  stated  that  the 
procedure  permits  cellular  debris  to  be 
discarded. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  simultaneous  active 
immunization  of  children  not  over  6 
years  of  age  against  diphtheria,  tetanus, 
and  pertussis. 

b.  Contraindications.  Use  in  the 
presence  of  acute  infections  should  be 
postponed.  Personal  or  family  history  of 
central  nervous  system  damage  or 
convulsions  is  an  indication  to  use 
fractional  dosage  of  individual  antigens 
or  Vio  the  recommended  dosage  of  DTP. 

Postvaccinal  neurologic  disorders, 
such  as  convulsions  or  encephalopathy, 
are  a  contraindication  to  further  use  of 
pertussis  antigen  (note  apparent 
contradiction  to  above  recommendation 
on  fractional  doses).  It  is  noted  that 
corticosteroid  may  interfere  with  the 
immune  response. 

3.  Analysis— a.  Efficacy— {!]  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  This  particular  product 
has  never  been  subjected  to  a  controlled 
clinical  trial  of  its  prophylactic  efficacy. 
This  is  of  particular  concern  because  of 
the  unique  nature  of  the  pertussis 
component.  It  does  meet  the 
requirements  of  the  mouse  potency  test 
which  has  been  correlated  with  human 
efficacy  for  whole-cell  vaccines  and 
Pilemer's  purified  pertussis  antigen  in 
the  British  Medical  Research  Council 
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Field  Trials.  The 


)roduct  has  been 


shown  to  stimulate  mouse  protective 
antibodies  (measared  by  incumbating 
serum  with  orgar  isms,  then  injecting 
intracerebrally  ir  mice)  and 
agglutinating  anti  lodies  measured  by  a 
slide  test  (apparently  not  quantitated). 
The  significance  i  if  the  latter  tests  is 
unknown.  (See  W  eihl  (Ref.  4).)  The 
toxoid  componen  ts  appeared  to  produce 
an  adequate  resp  )nse. 

b.  Safety — (1)  /  nimal.  This  product 
meets  Federal  re(  uirements. 

(2)  Human.  Tw  >  studies  (Refs.  3  and 
4)  purport  to  sho\  r  that  this  vaccine 
produced  a  lowei  incidence  of  local  and 
systemic  reactions  than  whole-cell 
vaccine.  It  is  not  clear  if  a  single  lot  of 
"Extracted"  DTP  was  employed  and 
how  many  (and  v  hich  manufacturer's] 
whole-cell  DTP  v^  iccines  were  involved 
in  the  comparisor .  This  study  may  be  a 
melange  of  the  ex  perience  of  the 
investigators  whc  carried  out  separate 
evaluation  (C.  W(  ihl.  H.  D.  Riley,  and  J. 
Lapin.) 

This  is  an  extei  sively  used  product. 
Data  from  the  ma  lufacturer's  complaint 
files  do  not  indici  te  an  excessive 
number  of  comph  ints  or  the  existence  of 
a  serious  problem . 

c.  Benefit/risk  >  vtio.  Assuming  that 
the  vaccine  is  effi  ::acious,  the  benefit-to- 
risk  assessment  v  ould  be  satisfactory, 
but  there  is  insuff  cient  information  to 
determine  this  foi  primary 
immunization.  Th ;  benefit-to-risk 
assessment  of  thi:  i  product  when  used 
for  booster  immui  ization  is  satisfactory. 

d.  Labeling.  Alt  lough  postvaccinal 
neurological  disoi  dersi  including 
convulsions,  are  1  sted  as 
contraindications  to  further  use  of  the 
vaccine,  the  label  ng  goes  on  to 
recommend  fracti  Dnal  dosage.  This 
contradictory. 

The  reference  t )  avoiding  the  use  of 
the  vaccine  when  polio  is  present  in  the 
community  is  outi  lated  and  should  be 
deleted. 

4.  Critique.  Thii  is  the  only  vaccine 
considered  by  the  Panel  which  is  not  a 
whole-cell  vaccin  i  or  differs 
substantially  fron  i  the  pertussis  vaccines 
used  in  the  Britisi  Medical  Research 
Council  Field  Tri<  Is,  which  established 
the  correlation  of  vaccine  efficacy  with 
potency  assayed  )y  the  intracerebral 
mouse  protection  test.  This  particular 
type  of  fractionatiid  pertusis  antigen  has 
never  been  subjei  ted  to  a  controlled 
field  trial  of  propl  lylactic  efficacy.  In 
view  of  its  widesj  iread  usage,  this  is  a 
matter  of  some  cc  ncem.  especially  since 
the  feasibility  of  j  lerforming  such  a  trial 
is  extremely  rem(  te.  While  the  mouse 
protection  test  pn  ivides  a  reasonable 
interim  basis  for  i  issuming  that  the 
vaccine  is  likely  1 3  be  efficacious. 


additional  studies  to  provide  a 
quantitative  assessment  of  the 
agglutinin  response  are  indicated  to 
provide  further  assurance.  This  is 
especially  indicated  by  the  uniqueness 
of  this  product  and  the  reasonably  good 
relationship  of  agglutinin  titers  and 
vaccine  efficacy  established  in  the 
British  Medical  Research  Council  Field 
Trials.  Unfortunately,  data  on  agglutinin 
response  furnished  by  the  manufacturer 
are  of  a  qualitative  nature  based  on  a 
rapid  slide  agglutination  test. 

In  the  matter  of  safety,  the  data  gives 
the  general  impression  that  the  vaccine 
containing  extracted  pertussis  antigen  in 
somewhat  less  reactive  than  whole-cell 
pertussis  vaccine  in  terms  of  local  and 
minor  systemic  reactions.  There  is  not 
sufficient  basis  to  assume  that  this 
vaccine  is  any  more  or  less  safe  than 
whole-cell  vaccines  in  terms  of  the  very 
low  risk  of  serious  encephalopathic 
reactions  which  accompanies  the  use  of 
pertussis  vaccines. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s)  be  continued  with 
the  stipulation  that  the  labeling  be 
revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

Although  meeting  mouse  protection 
test  requirements,  this  particular  type  of 
fractionated  vaccine  has  never  been 
subjected  to  a  controlled  field  trial  of 
prophylactic  effectiveness.  Such  field 
trials  do  not  appear  to  be  feasible  in  the 
near  future  because  of  the  relative  rarity 
of  the  disease  and  for  other  practical 
reasons  previously  discussed  in  this 
report.  Serological  data  from 
agglutination  tests,  although  indicative 
of  an  immune  response,  are  not 
considered  definitive  evidence  of 
protection.  These  factors  led  to  a 
divided  vote  by  the  Panel.  Therefore  the 
Panel,  by  a  split  vote  of  three  to  two, 
recommends  that  this  product  be  placed 
in  Category  I  for  primary  immunization. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed 
Manufactured  by  Lederle  Laboratories 
Division.  American  Cyanamid  Co. 

1.  Description.  This  product  contains 
diphtheria  and  tetanus  toxoids, 
adsorbed,  combined  with  pertussis 
vaccine,  and  suspended  in  isotonic 
saline  with  1: 10,000  thimerosal  added  as 
a  preservative.  The  diphtheria  toxin  and 
the  tetanus  toxin  are  detoxified  with 
formaldehyde,  and  refined  by  the 
Pillemer  Alcohol  Fractionation  Method, 
adsorbed  with  aluminum  phosphate. 
Phase  I  pertussis  vaccine  is  prepared  by 
growing  the  organism  in  modified 


Cohen- Wheeler  Broth.  A  single  O.S  mL 
dose  contains  12.5  Lf  of  diphtheria 
toxoid,  5  Lf  of  tetanus  toxid,  and  no 
more  than  16  opacity  units  of  Bordetella 
pertussis.  Aluminum  phosphate  is 
contained  in  the  final  product  at  a 
concentration  not  greater  than  0.8  mg 
permL 

2.  Labeling — a.  Recommended  use/ 
indications.  The  package  circular 
recommends  this  preparation  for  the 
simultaneous  primary  immunization  of 
infants  and  children  imder  6  years  of 
age  against  diphtheria,  tetanus,  and 
whooping  cough,  and  for  booster 
innoculations  for  this  age  group.  Four  0.5 
cc  doses  given  intramuscularly  are 
recommended,  3  doses  at  4-  to  6-week 
intervals  with  the  fourth  dose 
approximately  1  year  later.  A  booster 
dose  of  0.5  cc  is  recommended  at  4  to  6 
years  of  age  (preferably  at  time  of 
school  entrance). 

b.  Contraindications.  This  product  is 
not  recommended  for  use  in  children 
over  6  years  of  age,  nor  for  use  in  adults 
at  any  time.  An  acute  febrile  illness  is 
considered  an  indication  to  defer 
immunization.  The  labeling  states  that 
neurologic  disorders  in  infants  and 
children  do  not  now  appear  to  be  a 
sufficient  reason  for  withholding 
inmiunization.  If  an  unusual  neurological 
response  to  any  given  dose  is  observed, 
the  physician  is  advised  to  proceed  with 
caution  using  fractional  doses  of 
antigens  or  deferring  immunization  until 
the  child  is  at  least  1  year  of  age. 
Corticosteroids  are  mentioned  as  having 
an  immunosuppressive  effect,  and  it  is 
suggested  that  a  booster  dose  be  given  1 
month  or  more  after  such  therapy  is 
discontinued. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  specific  data  regarding 
human  immunogenicity  or  efficacy  are 
provided  in  the  submission.  A  number  of 
reprints  of  reviews  are  included,  all  of 
which  attest  to  the  general  safety  and 
efficacy  of  DTP  preparation  in  humans. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  specific  data  regarding 
human  safety  are  presented.  References 
are  made  to  the  general  body  of 
knowledge  supporting  the  safety  of  DTP 
products,  but  none  provide  specific  data 
regarding  the  Lederle  DTP,  adsorbed 
product  (Ref.  4a]. 

The  manufacturer's  marketing 
experience  is  listed  in  general  terms 
only.  In  the  past  5  years  a  few  million 
doses  of  this  DTP  have  been  distributed. 
During  that  time,  62  complaints  were 
received  by  the  producer,  but  these  are 
not  detailed.  It  is  noted  '.hat  the  main 
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complaints  have  been  pain  on  injection, 
local  erythema,  and  febrile  reactions  in 
some  instances  including  convulsions. 
No  deaths  are  reported. 
,    c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  when 
used  for  primary  immunization  cannot 
be  determined  with  certainty,  owing  to 
the  lack  of  human  data  on 
immunogenicity.  The  benefit-to-risk 
assessment  of  this  product  when  used 
for  booster  immunization  is  satisfactory. 

4.  Critique.  The  major  problem 
apparent  in  a  review  of  this  product  is 
the  lack  of  satisfactory  evidence  for  the 
immunogenicity  of  the  diphtheria  and 
tetanus  components  of  this  vaccine, 
when  used  in  primary  immunization. 

The  labeling  is  in  general  satisfactory, 
but  should  be  revised  and  updated  along 
the  lines  suggested  by  this  Panel  in  the 
Generic  Statement  on  Labeling. 

5.  Recommendation.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  licen8e(s]  be  continued  with 
the  stipulation  that  the  labeling  be 
revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  for 
primary  immunization  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceed  3  years  during 
which  time  the  manufacturer  shall 
develop  data  regarding  the  efficacy  of 
this  product  when  used  for  primary 
immunization.  Labeling  revisions  in 
accordance  with  this  Report  are 
recommended. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed 
Manufactured  by  Massachusetts  Public 
Health  Biologic  Laboratories 

1.  Description.  This  product  consists 
of  10  Lf  of  diphtheria  toxoid.  7.5  Lf  of 
tetanus  toxoid.  10  opacity  units  of 
thimerosal-killed  pertussis  bacilli 
suspended  in  culture  supernatant,  1.0± 
0.35  mg  of  aluminum  phosphate,  and 
1:10.000  thimerosal  in  each  immunizing 
dose  of  0.5  mL  The  pertussis  component 
consists  of  4  protective  units  per  dose. 

The  pertussis  vaccine  is  prepared 
from  the  growth  of  multiple  Phase  I 
cultures  on  the  casein  hydrolysate 
medium  of  Cohen  and  Wheeler. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  preparation  is 
recommended  for  primary  immunization 
of  infants  and  children  up  to  the  age  of  6 
years.  It  is  recommended  that 
immunization  start  at  the  age  of  2  to  3 
months  of  age.  Three  intramuscular 
injections  of  0.5  mL  are  given  at 
intervals  of  at  least  4  to  6  weeks.  The 


third  injection  should  be  followed 
approximately  1  year  later  by  a  fourth 
injection  to  complete  the  basic  series. 

Reimmunization  is  recommended  (0.5 
mL)  at  the  age  of  4  to  6  years. 

Emergency  booster  doses  are 
recommended  on  serious  exposure  to 
pertussis  if  a  booster  dose  of  OPT  has 
not  been  given  within  the  preceding 
year. 

b.  Contraindications.  Any  respiratory 
or  other  acute  infection  is  reason  for 
deferring  injection.  If  marked  or 
systemic  reactions  follow  the  first  dose, 
subsequent  doses  should  be  decreased 
to  0.1  mL  and  repeated  every  4  weeks.  If 
the  child  to  be  immunized  has  central 
nervous  system  abnormalities,  the  initial 
and  subsequent  doses  should  not  exceed 
0.1  mL  per  injection. 

The  risk  of  encephalopathic  symptoms 
is  described,  but  the  package  insert  does 
not  specifically  advise  that  no  further 
pertussis  vaccine  shoud  be  given  if  such 
symptoms  occur  after  the  first  injection. 
3.  Analysis — a.  Efficacy— {\)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  McComb  (Ref.  5)  studied 
immune  response  in  infants  given  3 
doses  of  Massachusetts  Public  Health 
Biologic  Laboratories'  DTP  vaccine. 
Unfortunately  no  serological  specimens 
were  taken  before  immunization.  More 
than  60  children  were  tested  for 
diphtheria  and  tetanus  antitoxin  after 
immunization  and  all  had  titers  in 
excess  of  0.1  unit.  Eighty-four  percent  of 
38  children  under  2  years  of  age  and  61 
percent  of  children  over  2  years  of  age 
had  pertussis  agglutinin  titers  of  1:320 
and  over  after  immunization. 
Provenzano  (Ref.  6)  studied  66  infants 
age  3  to  28  months  who  were  given  3 
doses  of  Massachusetts  Publid  Health 
Biologic  Laboratories'  DTP  vaccine.  The 
geometric  mean  titer  3  months  after 
injection  was  109  agglutination  units. 
Infants  given  more  than  3  doses, 
including  some  plain  pertussis  vaccine, 
had  titers  almost  twice  as  high. 
Serological  data  from  this  study  are 
presented  in  more  detail  by  Levine  (Ref. 
7),  including  informatioh  on  individual 
serological  responses.  (Eight  of  48 
children  had  no  pertussis  agglutinin 
after  the  recommended  schedule;  the  log 
titers  varied  between  1.6  and  2.8.) 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  In  the  study  of  McComb 
(Ref.  5),  the  rate  of  febrile  reactions  was 
less  than  10  percent  and  that  of 
irritability  7  to  13  percent.  In  the  study 
of  Provenzano  (Ref.  6),  the  rates  of 
reactions  also  appeared  acceptable. 

c.  Benefit/risk  ratio.  The  benefit-to- 
fisk  assessment  for  this  product  is 
satisfactory. 


d.  Labeling.  Labeling  generally 
conforms  to  the  Public  Health  Service 
Advisory  Committee  on  Immunization 
Practices  recommendations.  The  label 
should  clearly  state  that  should  a  child 
experience  convidsions,  shock, 
encephalopathy,  or  thrombocythemia 
following  an  injection  of  DTP,  the  child 
should  receive  no  further  pertussis 
vaccine,  but  subsequent  immunizations 
should  be  given  with  DT  only. 

4.  Critique.  A  multitude  of  published 
studies  demonstrate  the  efficacy  of  this 
product.  The  package  insert  does  not 
define  the  risk  of  giving  additional 
pertussis  vaccine  to  a  child  who  has 
previously  had  a  severe  reaction  to 
pertussis  vaccine. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product.  Labeling 
should  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Diphtheria  and  Tetanus  Toxoids  and 
Perstussis  Vaccine  Adsorbed 
Manufacturd  by  Merck  Sharp  ft  Dohme, 
Division  of  Merck  ft  Co.,  Inc. 

1.  Description.  This  manufacturer 
maintains  a  single  license  for  two 
preparations  of  diphtheria  and  tetanus 
toxoids  and  pertussis  vaccine.  The  first, 
apparently  the  older  of  the  two 
products,  is  prepared  by  precipitating  all 
three  antigens  with  alum  prior  to 
combination,  and  contains  25  Lf  of 
diphtheria  toxoid,  10  Lf  of  tetanus 
toxoid,  and  12  opacity  units  of  pertussis 
vaccine  per  0.5  mL  dose.  The  second 
product  is  prepared  by  combining 
diphtheria  and  tetanus  toxoids, 
absorbed,  onto  aluminum  phosphate, 
with  pertussis  vaccine.  This  preparation 
contains  15  Lf  of  diphtheria  toxoid  and  5 
Lf  of  tetanus  toxoid  with  12  opacity 
units  of  pertussis  vaccine  per  0.5  mL 
dose.  Each  preparation  contains  4 
protective  units  of  pertussis  vaccine  per 
dose. 

2.  Labeling — a.  Recommeded  use/ 
indications.  The  recommendations  for 
the  use  of  these  two  preparations  differ 
slightly  from  each  other,  but  both  are 
acceptable  by  the  standards  of  current 
immunization  advisory  groups.  For  each, 
0.5  mL  intramuscular  doses  are 
recommended,  beginning  before  2 
months  of  age  and  separated  by  at  least 
1  month.  Reinforcing  doses  are 
recommended  1  year  later  and  between 
3  and  5  years  of  age. 

b.  Contraindications.  It  is 
recommended  that  further  injections  of 
the  preparation  not  be  given  if  a 
neurologic  reaction  to  the  vaccine 
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occurs.  It  is  also  recommended  that 
elective  immunization  be  deferred 
during  an  epidemic  nf  poliomyelitis.  The 
recommendations  fpr  the  alum 
precipitated  preparation  are  dated 
nearly  17  years  ago  and  those  for  the 
aluminum  phosphate  adsorbed 
preparation  nearly  14  years  ago. 


3.  Analysis — a. 

These  products  metl 

requirements  when  1 


Jicacy — (1)  Animal. 
(Federal 
lanufactured. 

(2)  Human.  Data  ire  not  available. 

b.  Safety — (1)  An,  mal.  These  products 
met  Federal  require  nents  when 
manufactured. - 

(2)  Human.  Thesej  products  were 
marketed  for  nearly  12  years  through 
1964,  during  which  tjime  many  miHion 
doses  were  distributed.  There  were  132 
reports  of  reactionsj  none  of  which  was 
said  to  be  signiflcant. 

C.  Benefit/risk  ra^io.  The  benefit-to- 
risk  assessment  cannot  be  determined  in 
the  absence  of  efficicy  data  in  humans. 

4.  Critique.  This  combined  diphtheria 
and  tetanus  toxoid  and  pertussis 
vaccine  is  apparently  licensed  in  two 
forms,  one  of  which  [is  alum  precipitated, 
and  the  other  of  whjch  is  aluminum 
phosphate  adsorbea.  Neither  has  been 
marketed  since  1964 .  Efficacy  data 
related  to  this  prodi  ct  are  not  available. 

5.  Recommendatii  ms.  The  Panel 
recommends  that  th  >se  products  be 
placed  in  Category  I IIC  and  that  the 
appropriate  license  le  revoked  for 
administrative  reas<  ns  because  these 
products  are  not  ma  rketed  in  the  form 
for  which  licensed  ^d  consequently 
there  are  insufficient  data  on  labeling, 
safety,  and  effectiveness. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Manufactured  by 
Merrell-National  La  wratories.  Division 
of  Richardson-Merr(  lU,  Inc. 


1.  Description. 
vaccine  contains, 
10  Lf  of  diphtheria 
toxoid,  not  more  th 
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pertussis  vaccine, 
thimerosal  as  a 
in  isotonic  saline, 
protective  units  of 

2.  Labeling — a. 
indications.  This  prc^duct 
reconmiended  for 
immunization  of  infints 
children  against 
pertussis  simultanec 
muscular  doses  of 
recommeded  at  4-  tc 
beginning  age  2  or  3 
reinforcing  dose  1 
manufacturer  does 
preference  for  the 
product. 

b.  Contraindicatic  ns. 
is  considered  reasoi  s 
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An  acute  illness 
to  defer 


immunization  with  this  product.  It  is 
also  recommended  that  routine 
immunization  with  this  product  not  be 
given  if  the  child  exhibits  a  personal  or 
family  history  of  central  nervous  system 
disease  or  convulsions.  There  is  also  a 
warning  about  immunization  during  an 
epidemic  of  poliomyelitis.  The 
occurrence  of  any  type  of  neurologic 
symptom  or  sign  following  the 
administration  of  this  product  is 
considered  an  absolute  contraindication 
to  further  use. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

{d.)  Human.  No  human  efficacy  data 
are  available  for  this  trivalent  fluid 
vaccine. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Six  reports  of  adverse 
reactions,  all  of  minor  consequence, 
were  received  by  the  manufacturer 
during  a  5-year  period  when  many 
hundred  thousands  of  dose  of  this 
vaccine  were  distributed. 

c.  Benefit/risk  ratio.  The  risk  firom 
this  product  appears  to  be  minor;  in  the 
absence  of  human  efBcacy  data  for 
primary  immunization,  the  benefit-to- 
risk  assessment  cannot  be  determined 
with  precision.  The  benefit-to-risk 
assessment  of  this  product  when  used 
for  booster  immunization  is  satisfactory. 

4.  Critique.  This  combined  fluid 
preparation  for  immunization  against 
diphtheria,  tetanus,  and  pertussis 
appears  to  meet  Federal  regulations  for 
efficacy  and  safety  in  animals  and 
appears  to  6e  safe  for  humans. 
However,  data  regarding  its 
immunogenicity  in  man  are  not 
available. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  license(s]  be  continued  with 
the  stipulation  that  the  labeling  be 
revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  for 
primary  immunization  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceed  3  years  during 
which  time  the  manufacturer  shall 
develop  data  regarding  the  efficacy  of 
this  product.  Labeling  revisions  in 
accordance  with  this  Report  are 
recommended. 


Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vacdne  Adsorbed 
Manufactured  by  Merrell-National 
Laboratories,  Division  of  Richardson- 
Merreil,  Inc. 

1.  Description.  This  trivalent  product 
for  immunization  against  diphtheria, 
tetanus,  and  pertussis  contains,  per  each 
0.5  mL  dose.  6.5  Lf  of  diphtheria  toxoid. 

5  Lf  of  tetanus  toxoid,  and  not  more  than 
15  opacity  units  of  pertussis  vaccine, 
adsorbed,  with  aluminum  potassium 
sulphate.  Each  dose  contains  4 
protective  units  of  pertussis  vaccine. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  the  active' 
immunization  of  infants  and  young 
children  against  diphtheria,  tetanus,  and 
pertussis  simultaneously.  Three  doses  of 
0.5  mL  each  intramuscularly  are 
recommend  at  4-  to  6-week  intervals 
beginning  at  age  2  or  3  months  with  a 
reinforcing  dose  administered  1  year 
later. 

b.  Contraindications.  An  acute  illness 
is  considered  reason  to  defer 
immunization  with  this  product.  It  is 
also  recommended  that  routine 
immunization  with  this  product  not  be 
given  if  the  children  exhibits  a  personal 
or  family  history  of  central  nervous 
system  disease  or  convulsions.  There  is 
also  a  warning  about  immunization 
during  an  epidemic  of  poliomyelitis.  The 
occurrence  of  any  type  of  neurologic 
symptom  or  sign  following  the 
administration  of  this  product  is 
considered  an  absolute  contraindication 
to  further  use. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

2.  Human.  The  efficacy  of  this  product 
was  satisfactorily  established  by  a  1950 
study  (Ref.  8]  in  which  100  infants  were 
immimized  and  subsequently  evaluated 
for  the  presence  of  immunity  to 
diptheria,  tetantus,  and  pertussis. 
Serologic  responses  were  measured  in 
20  to  25  children  for  each  of  the  vaccine 
components;  all  children  studied  had 
satisfactory  respones  to  primary 
immunization. 

b.  Safety— (1)  Animal.  This  product    , 
meets  Federal  requirements. 

(2)  Human.  In  the  1950  study  (Ref.  8) 
of  100  infants  given  more  than  300 
injections  of  this  product,  no  serious 
systemic  or  local  reaction  was  observed. 
During  the  5  years,  1968  through  1972, 
many  milhon  doses  of  this  preparation 
were  marketed,  during  which  time  47 
adverse  reactions  were  reported.  Four  of 
these  were  serious,  including  three 
deaths,  one  of  which  was  ascribed  to  an 
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anaphylactic  reaction.  There  was  one 
case  of  encephalitis. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  This  is  a  widely  used 
trivalent  preparation  for  immunization 
of  young  infants  and  children  against 
diphtheria,  tetanus,  arid  pertussis  which 
appears  to  be  associated  with 
significant  reactions  very  rarely  and 
which  has  been  shown  to  be  efficacious 
in  humans. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product.  Labeling 
revisions  in  accordance  with  this  Report 
are  recommended. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Manufactured  by 
Parke,  Davis  &  Co. 

1.  Description.  This  product  consists 
of  a  saline  suspension  of  12  protective 
units  of  pertussis  vaccine  (in  three  0.5 
mL  doses)  together  with  50  Lf  of 
diphtheria  toxoid  and  5  Lf  of  tetanus 
toxoid  per  0.5  mL  dose  in  0.9  percent 
saline  solution  with  0.01  percent 
thimerosal  as  a  preservative.  It  is 
presumably  derived  from  the  same 
mixture  of  selected  strains  of  Bordetella 
pertussis  as  are  used  in  the  monovalent 
fluid  vaccine. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  immunization  of  infants 
against  diphtheria,  tetanus,  and 
pertussis  starting  at  age  6  weeks  to  3 
monhs,  give  three  0.5  mL  doses 
intramuscularly  4  weeks  apart  with  a 
reinforcing  dose  1  year  later  and  a 
booster  at  age  3  to  6  years,  or  as  a 
precaution  in  the  presence  of  actual  or 
potential  exposure.  For  wound  boosters, 
the  use  of  tetanus  toxoid  or  tetanus 
diphtheria  toxoid-is  preferred.  (Mention 
of  the  possible  use  of  this  product  for 
rapid  immunization  should  be  deleted.) 

b.  Contraindications.  This  product  is 
contraindicated  in  the  presence  of 
thrombocytopenia.  When  a  patient  is  on 
immunodepressant  therapy 
immunization  should  be  deferred. 

3.  Analysis — a.  Efficacy — (1)  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  specific  data  are 
presented. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Only  market  experience  is 
cited  which  suggests  no  problem. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  appears  to  be 
satisfactory  when  used  for  booster 
immunization  since  this  product  is 


typical  of  a  vaccine  that  has  been 
widely  and  successfully  used  with  no 
unusual  incidence  of  reactions  (but  it 
should  be  noted  that  recent  English 
studies  suggest  that  reactions  are  fewer 
with  the  adsorbed  vaccine).  For  primary 
immunization  the  risk  appears  to  be  low; 
data  relating  to  the  efficacy  of  this  agent 
for  primary  immunization  are  not 
available  and  accordingly  benefit-to-risk 
assessment  cannot  be  established  with 
precision. 

4.  Critique.  This  is  a  classical  fluid 
DTP  with  no  adverse  data  reported  and 
a  history  of  extensive  marketing,  but  no 
quantitative  data  on  reactions  and 
limited  data  on  marketing  experience 
are  provided.  On  the  basis  of  official 
tests  and  general  experience  the  product 
appears  acceptable,  provided  human 
data  on  efficacy  are  furnished.  The 
extremely  high  dose  of  diphtheria  toxoid 
should  be  justified  or  modified. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  jind  that  the 
appropriate  licen8e(8)  be  continued  with 
the  stipulation  that  the  labeling  be 
revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  for 
primary  immunization  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceed  3  years  during 
which  time  the  manufacturer  shall 
develop  data  regarding  the  efficacy  of 
this  product.  Labeling  revisions  in 
accordance  with  this  Report  are 
recommended. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed 
Manufactured  by  Parke,  Davis  ft  Co. 

1.  Description.  This  product  contains  4 
protective  units  of  pertussis  vaccine,  15 
Lf  of  diphtheria  toxoid,  and  5  Lf  of 
tetanus  toxoid  per  0.5  mL  dose.  The 
antigens  are  adsorbed  on  aluminum 
phosphate  in  0.9  percent  saline  solution. 
Thimerosal  0.01  percent  is  added  as  a 
preservative. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  presented  as 
providing  efficient,  convenient,  and 
rapid  immunization  against  the  three 
diseases  in  question.  Immunization  is 
started  at  6  weeks  to  3  months  with  3 
doses  of  0.5  mL  each  given  4  to  6  weeks 
apart  and  a  reinforcing  dose  1  year  later. 
All  injections  are  intramuscular.  A       /' 
booster  is  recommended  at  age  3  to  6 
years  or  in  the  presence  of  actual  or 
potential  exposure,  if  1  year  or  more  has 
elapsed  after  the  last  dose. 

b.  Contraindications.  Not 
recommended  for  children  over  6  years, 


and  should  be  deferred  in  children 
receiving  immunodepressants  or  having 
acute  illness.  There  is  no  mention  of 
thrombocytopenia  or  encephalopathy  as 
problems  or  contraindications. 

3.  Analysis— a.  Efficacy— (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  data  provided  by  the 
manufacturer  for  its  quadrivalent  DTP 
poliomyelitis  vaccine  show  satisfactory 
immunogenicity  when  used  for  primary 
immunization.  (See  the  review  of  the 
quadrivalent  product.) 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  This  product  appears  to  be 
somewhat  more  reactive  than  might  be 
expected  (see  Table  4  and  section  VC2 
of  manufacturer's  data  submission  (Ref. 
9))  but  yardstick  for  evaluation  is  not 
apparent.  Reported  reactions  for  market 
experience  appear  within  reasonable 
limits. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  This  is  a  classical 
adsorbed  DTP  which  has  been  widely 
used -with  little  adverse  experience 
reported.  It  is  prepared  by  well- 
established  methods,  tested  for 
laboratory  potency  by  a  well-validated 
method,  and  appears  only  slighty  more 
reactive  than  the  ideal  preparation.  It 
seems  acceptable  for  release  as  safe  and 
effective,  although  comparative  reactive 
data  would  be  desirable  as  would 
information  on  the  significance  of  the 
strains  used  in  the  pertussis  vaccine 
component. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
licen8e(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product.  Labeling 
revisions  in  accordance  with  this  Report 
are  recommended. 

Diphtheria  and  Tetanus  Toxoida  and 
Pertussis  and  Poliomyelitis  Vaccines 
Adsorbed  Manufactured  by  Parke,  Davis 
ft  Co. 

1.  Description.  This  is  a  quadrivalent 
product  containing  per  0.5  mL  dose  15  Lf 
of  diphtheria  toxoid.  5  Lf  of  tetanus 
toxoid,  12.5  opacity  units  ol  Bordetella 
pertussis  suspension,  and  poliomyelitis 
vaccine,  trivalent,  antigenically 
equivalent  to  1  mL  of  fluid  poliomyelitis 
vaccine.  The  poliomyelitis  component  is 
prepared  fi-om  Type  1,  2.  and  3 
poliovirus  grown  in  monkey  kidney 
tissue  culture,  and  Inactivated  with 
formaldehyde  and  supplemental 
ultraviolet  irradiation.  Each  dose  further 
contains  32.5  meg  of  protamine  sulfate. 
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2.5  mg  of  aluminum  phosphate,  0.0125 
mg  of  benzethonium  ^oride  as  a 
preservative,  and  is  i  djusted  to  pH  7 J). 
A  0.5  mL  dose  furthei  contains  up  to 
0.00000025  unit  of  pei  icillin,  and  1  unit 
of  streptomycin.  Tlie  antibiotics  are 
used  in  propagating  (olio  virus  for  the 
manufacturing  procei  s  and  are  thus 
present  in  only  trace  fimounts. 

The  protamine  sulahate  is  apparently 
present  in  the  vaccine  as  an  aid  to  the 
ahmiinum  phosphatejadsorption.  All 
four  components  of  tAe  vaccine  are 
adsorbed  on  the  aluninum  phosphate. 

2.  Labeling — a.  Rec  ommended  use/ 
indications.  This  product  is 
recommended  for  the  primary 
immunization  of  infaats  beginning  at  an 
unstated  age  and  children  up  to  the  age 
of  6  years  against  diphtheria,  tetanus, 
pertussis,  and  poliomyelitis.  An  initial 
series  of  three  0.5  mLidoses  is 
recommended  intramuscularly  at  4-  to  6- 
week  intervals,  followed  by  an 
additional  dose  of  tha  quadrivalent 
product  or  poUomyelitis  vaccine  alone 
after  6  to  12  months.  B  immunization 
was  begun  in  infants  under  3  months  of 
age.  four  0.5  mL  dosef  are  recommended 
in  the  initial  series. 

b.  Contraindicatioris.  No  absolute 
contraindications  are! listed.  Local  and 
febrile  reactions  are  noted,  and  the 
labeling  advises  that  tn  instances  of 
mariced  reactions,  immunization  may  be 
completed  with  monojvalent  antigens, 
and  warns  that  if  theiie  are 
encephalopathic  symptoms,  further 
injections  of  products  containing 
pertussis  vaccine  are  contraindicated. 

3.  Analysis — a.  Efficacy — (1)  Animal 
This  product  meets  Federal 
requirements. 

.  (2)  Human.  There  ii  extensive 
documentation  of  thejunmunogenicity  of 
the  quadrivalent  proquct  in  humans.  The 
data  obtained  in  the  first  major  clinical 
trial  was  siunmarizedl  by  Barrett  (Ref. 
10).  The  lots  used  in  this  initial  trial, 
however,  were  significantly  substandard 
in  potency  of  the  pertiissis  component. 
Accordingly,  a  second  major  clinical 
trial  was  conducted  i^  the  years  1959  to 
1960,  using  at  variousitimes  both 
research  and  production  lots  of  the 
quadrivalent  productj  These  trials 
involved  several  huncired  children,  and 
a  great  deal  of  detailed  data  are 
provided  to  substanti  ite  the 
immunogenicity  in  hu  nans  of  all  four 
components  of  this  pnoduct. 

In  summary,  there  is  substantial 
evidence  of  the  huma|i  immunogenicity 
of  all  four  component^  of  this  product 
when  used  as  recomriended. 

b.  Safety — (1)  Aninial.  This  product 
meets  Federal  requir^ents. 

(2)  Human.  One  study  of  the 
quadrivalent  product  is  cited  in  the 


manufactiu«r's  submission  (Ref.  11)  in 
which  851  children  were  studied, 
presumably  in  the  course  of  primary 
immunization.  There  were  30  reactions 
possibly  due  to  the  immunization 
procedure,  including  16  instances  of 
tenderness  at  the  injection  site,  10  of 
fever,  and  4  of  rash.  In  the  booster  phase 
of  the  study,  six  instances  of  local  or 
febrile  reactions  were  reported.  In 
another  study  of  reactivity  of  the 
quadrivalent  product,  50  children  from 
Jamaica  between  the  ages  of  3  and  5 
months  were  given  an  initial  dose  of  1  of 
3  lots  of  this  product.  Although  the 
criteria  are  not  absolutely  clear,  12  of 
the  50  children  were  described  as  having 
a  significant  local  reaction,  and  17  of  the 
50  children  were  described  as  having  a 
significant  systemic  reaction.  Eight 
children  had  erythema,  22  had 
induration,  11  complained  of  mild  to 
moderate  pain,  none  had  severe  pain,  19 
had  mild  to  moderate  degrees  of 
swelling,  and  32  had  some  fever  during 
the  first  48  hours.  No  severe  reactions 
were  reported.     , 

The  submission  (Ref.  11)  further  notes 
four  instances  of  severe  reaction,  three 
of  which  included  conviilsions,  reported 
during  the  years  1959  to  1963.  A  letter 
from  a  private  physician,  dated 
September  25, 1967,  notes  that 
physicians  in  the  Boston  area  generally 
considered  that  the  quadrivalent 
product  had  a  higher  frequency  of  minor 
reactions  than  was  true  of  the  trivalent 
product.  In  summary,  however, 
adequate  substantiation  of  the  human 
safety  of  this  product  is  provided. 

c.  Benefit/risk  ratio.  TTie  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  This  product  is  unique  in 
that  analysis  of  the  producer's 
submission  presents  a  strikingly 
different  set  of  problems  from  those 
encountered  with  other  diphtheria- 
pertussis-tetanus  products.  The 
submission  clearly  provides  satisfactory 
evidence  of  safety  and  immunogenicity 
when  used  for  primary  immunization  in 
humans. 

Nevertheless,  the  last  lot  of  this 
product  was  released  in  the  year  1968, 
and  the  labeling  is  by  now  strikingly 
out-of-date  with  current  practice  and 
recommenda  tions. 

There  is  little  doubt  that  there  is  still  a 
role  for  killed  poliomyelitis  vaccine  in 
selected  patients,  but  there  is  clearly  not 
ainajor  role  as  long  as  live  oral 
poliomyehtis  vaccine  remains  an 
accepted  part  of  public  health  practice 
in  the  United  States.  This  product 
therefore  exemplifies  an  ironic 
circumstance  in  which  there  is  adequate 
dociunentation  of  safety  and  efficacy. 


yet  little  if  any  use  in  preventive 
medical  practice. 

5.  Recommendations.  The  panel 
recommends  that  this  product  be  placed 
in  Category  lUC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed  and 
PoUomyelitis  Vaccine  Manufactured  by 
Parke,  Davis  ft  Co. 

1.  Description.  This  unique 
quadrivalent  product  was  designed  to 
solve  the  stability  problem  that 
developed  when  DTP  and  killed 
poliomyelitis  vaccine  were  mixed 
together  in  a  single  vial.  This  product 
consists  of  a  dual  chambered  disposable 
syringe,  preloaded  with  1  dose  each  of 
killed  poliomyehtis  vaccine  and  DTP, 
adsorbed.  For  maximum  stability  the 
two  components  are  physically 
separated  in  the  preloaded  syringe. 

The  composition  of  the  DTT 
component  is  the  same  as  Parke-Davis 
Quadrigen.  The  poliomyelitis  component 
is  concentrated  in  a  0.3  mL  dose,  and 
contains  8.3  meg  of  formalin,  less  than 
0.0000005  imit  of  penicillin,  and  less  than 
8.3  meg  of  streptomycin.  Benzethonium 
chloride  0.008  mg  is  added  as  a 
preservative. 

2.  Labeling — a.  Recommended  use/ 
indications.  Most  of  the  labeling 
detailed  the  action  of  the  preloaded 
double  chambered  bypass  syringe.  The 
recommended  use  and  indications  are 
otherwise  the  same  as  in  the  Quadrigen 
label. 

3.  Critique.  All  additional  comments 
under  labeling,  analysis,  critique,  and 
recommendations  are  identical  to  those 
in  the  Parke-Davis  Quadrigen 
submission  and  review  (Ref.  12).  This 
product  has  similarly  not  been  released 
since  the  year  1968,  and  all  discussion 
and  recommendations  about  Quadrigen 
apply  with  equal  validity  to  this  product. 

4.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  in  the  form  for 
which  licensed. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vacdoe  Adsorbed 
Manufactured  by  Texas  Department  of 
Health  Resources 

1.  Description.  The  product  contains 
approximately  17.5  Lf  of  diphtheria 
toxoid  and  10  Lf  of  tetanus  toxoid,  and 
not  more  than  the  equivalent  of  16 
opacity  units  of  pertussis  per  each 
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immunizing  dose  of  0^  mL  dose.  The 
adjuvant  is  aluminum  hydroxide,  not  to 
exceed  1.2  mg  per  mL,  and  the 
preservative  is  thimerosal  1:10,000.  The 
total  human  immunizing  dose  contains 
12  imits  of  pertussis  antigen. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  for  all  infants  for  primary 
immunization,  starting  at  2  to  3  months 
of  age.  The  initial  course  ccHisists  of 
three  intramuscular  injections  given  at 
not  less  than  1  month  and  preferably  not 
more  than  3-raonth  intervals,  fallowed 
by  a  reinforcing  dose  given  about  12 
months  following  the  third  dose. 
Injections  are  to  be  given 
intramuscularly  preferably  into  the 
midlateral  muscles  of  the  thigh  or  the 
deltoid.  In  children  over  6  years  of  age, 
the  single  antigens  or  tetanus  and 
diphtheria  toxoids  adsorbed  (for  adult 
use  combined  antigen)  is  preferred.  A 
routine  booster  of  DTP  is  recommended 
at  3  through  6  years  of  age.  For  exposure 
recall  the  tetanus  toxoid  fluid  is 
recommended. 

b.  Contraindications.  Any  respiratory 
or  acute  infection  is  reason  for  delaying 
immunization. 

3.  Analysis — a.  Efficacy— [1]  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  decline  of  the 
morbidity  curves  for  diphtheria,  tetanus, 
and  pertussis  in  relation  to  introduction 
of  vaccines  in  Texas  is  given  as 
evidence  of  e&icacy  (Ref.  13).  The  Panel 
considers  this  evidence  insufflcient  as 
proof  of  efficacy. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Since  the  introduction  of 
this  DTP  vaccine  in  1959  and  the 
distribution  of  a  few  million  doses,  17 
reports  of  reactions  have  been  received. 
The  complaints  have  concerned  fever 
but  also  contain  the  following  report 
evidently  from  a  single  clinic:  "High 
incidence  of  severe  reactions;  20  to  30 
percent  of  those  immunized  had  severe 
reactions  with  cyst  formation." 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  when 
used  for  primary  immunization  would  be 
satisfactory  if  human  efficacy  n 
demonstrated  and  is  satisfactory  for 
booster  immunization. 

d.  Labeling.  The  recommendations 
generally  follow  those  of  the  Public 
Health  Service  Advisory  Committee  on 
Immunization  Practices  and  are  in 
general  adequate  except  that  there 
appears  to  be  a  misprint  "tetanus  and 
diphtheria  toxoids  absorbed"  instead  of 
adsorbed.  The  choice  of  fluid  tetanus 
toxoid  instead  of  adsorbed  toxoid  for 
exposure  recall  is  questionable. 


4.  Critique.  The  major  shortcoming  is 
the  lack  of  documentation  of  efficacy  of 
this  particular  product;  more  specifically 
data  on  serologic  response  are  lacking. 
The  report  of  "20  to  30  percent  of  those 
immunized  had  severe  reactions  with 
cyst  formation"  (Ref.  13)  requires  some 
clarification. 

Data  on  efficacy  as  reflected  in 
serologic  response  are  needed.  Better 
observations  could  be  made  of  vaccine 
reactions.  Information  on  serological 
types  of  pertussis  used  in  manufacturing 
may  be  of  interest  in  view  of  recent  data 
from  Britain. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  hcense(8)  be  continued  with 
the  stipulation  that  the  labeling  be 
revised  in  accordance  with  currently 
accepted  guidelines  and 
recommendations  of  this  Report. 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IDA  for 
primary  immunization  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceed  3  years  during 
which  time  the  manufacturer  shall 
develop  data  regarding  the  efficacy  of 
this  product  Labeling  revisions  in 
accordance  with  this  Report  are 
recommended. 

Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed 
Manufactured  by  Wyeth  Laboratories, 
Inc. 

1.  Description.  This  product  is  a 
combination  of  purified  tetanus  and 
diphtheria  toxoids  and  killed  ^orc/ete//o 
pertussis  cells  adsorbed  on  aluminum 
phosphate  adjuvant.  The  pertussis 
vaccine  is  prepared  from  strains 
providing  serotype  antigens  1  through  6 
grown  on  a  charcoal-agar  modification 
of  Cohen- Wheeler  medium.  The  bacteria 
are  killed  and  detoxified  by  heating  at 
56*  C  for  30  minutes.  Each  0.5  mL  dose  of 
vaccine  contains  7.5  Lf  diphtheria 
toxiod.  Si)  Lf  tetanus  toxoid,  and  not 
more  than  16  opacity  units  of  pertussis 
vaccine.  The  preservative  is  thimorosaL 
The  total  human  dose  (1.5  mL)  contains 
12  antigenic  units  of  pertussis  vaccine. 

2.  Labeling — a.  Recommenced  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
of  infants  and  children  through  6  years 
of  age  against  diphtheria,  tetanus,  and 
pertussis.  Recommendations  lot  dosage 
and  administration  follow  Public  Health 
Services  Advisory  Committee  on 
Immunization  Practices' 
recommendations. 

b.  Contraindications.  Defer  use  in 
acute  respiratory  infections  or  other 
active  infections  or  during  outbrealu  of 


poliomyelitis.  Immimization  of  infants 
with  cerebral  damage  shotdd  be  delayed 
until  after  1  year  and  then  single 
antigens  in  fractional  doses  should  be 
employed.  The  occurrence  of  any  type  of 
neurological  symptoms  or  signs  after 
injection  is  saiid  to  be  an  absolute 
contraindication  to  further  use. 

Z.  Analysis — a.  Efficacy— (\\.  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  specific  data  for  this 
manufacturer's  product  were  submitted. 
Claims  for  efficacy  are  baed  on  citations 
of  relevant  literature  for  this  type  of 
product  (Ref.  14). 

b.  Safety— {1]  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  No  specific  data  dealing 
with  this  product  were  submitted.  No 
reference  to  marketing  experience  or 
complaint  file  information  was  included. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  when 
used  for  primary  immunization  would  be 
satisfactory  if  Idiunan  efficacy  is 
demonstrated,  and  is  satisfactory  for 
booster  inununization. 

d.  Labeling.  The  labeling  is  adequate 
and  straightforward.  It  h^s  not  been 
revised  since  1970,  and  could  perhaps  be 
updated  slightly  although  no  serious 
problems  exist. 

4.  Critique.  The  submission  (Ref.  14)  is 
lacking  in  specific  information  relative 
to  human  safety  and  primary 
immunogenidty  of  this  manufacturer's 
product  There  is  no  basis  for  immediate 
concern  at  this  lack  of  information  but  it 
should  be  obtained  in  due  course. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  as  regards  its  use  for 
booster  immunization  and  that  the 
appropriate  licen8e(8)  be  continued  with 
the  stipulation  that  the  labeling  be 
revised  in  accordance  with  currently 
accepted  guidelines  and  the 
recommendations  of  this  Report 

The  Panel  recommends  that  this 
product  be  placed  in  Category  IIIA  as 
regards  its  use  for  primary  immunization 
and  that  the  appropriate  license  be 
continued  for  a  period  not  to  exceed  3 
years  during  which  time  the 
manufacturer  shall  develop  data 
regarding  the  efficacy  of  this  product 
when  used  for  primary  immunization. 
Labeling  revisions  in  accord  with  this 
Report  are  recommended. 

The  Panel  also  recommends  that  data 
on  the  reactogenicity  of  this  specific 
product  be  collected  and  made  available 
to  the  Bureau  of  Biologies. 
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Generic  Statemeni 


Anthrax  Vaccine. 


Adsorbed 


,  shi  lep. 


Anthrax  is  an  a^te 
caused  by  Bacillu^ 
reservoir  is  any 
species  (cattle, 
pigs)  and  the  orgaliism 
extremely  resistaqt 
persist  in  soil  and 
or  their  products, 
primarily  an  occu; 
industrial  workers 
hair  (especially 
wool,  as  well  as 
agricultural  worked 
infected  animals. 


bacterial  disease 
antliracis.  The 
o^  several  animal 
I,  goats,  horses. 

produces 
spores  which  may 
contaminate  animals 
'  !lie  disease  is 
]  ational  hazard  for 
who  process  hides, 
,  bone  meal  and 
veterinarians  and 
who  may  contact 


fdr 


Most  infections  ire  cutaneous;  if 
untreated  they  mav  spread  to  regional 
lymph  nodes  and  tiay  cause  a  fatal 
septicemia.  Primafy  inhalation  and 
gastrointestinal  infections  do  occur,  but 
with  low  frequency,  and  are  highly  fatal 


Description  of  Product 

Anthrax  vaccine  is  an  alumintim 
hydroxide  adsorbed,  protective, 
proteinaceous.  antigenic  fraction 
prepared  from  a  nonproteolytic, 
nonencapsulated  mutant  of  the  Vollum 
strain  of  Bacillus  anthracis.  It  contains 
no  more  than  0.83  mg  aluminum  per  0.5 
mL  dose,  0.0025  percent  benzethonium 
chloride  as  a  preservative,  and  0.0037 
percent  formaldehyde,  which  is  believed 
to  act  as  a  stabilizer. 

The  product  is  tested  according  to  the 
Public  Health  Service  regulations  for 
biological  products  and  specific 
additional  standards  for  anthrax 
vaccine.  In  addition  to  tests  for  general 
safety  and  sterility,  the  product  is 
subjected  to  a  potency  assay  of  its 
protective  activity  in  guinea  pigs,  which 
are  challenged  with  virulent  Bacillus 
anthracis. 

Indications  and  Contraindications 

Immunization  with  this  vaccine  is 
indicated  only  for  certain  occupational 
groups  with  risk  of  uncontrollable  or 
unavoidable  exposure  to  the  organism. 
It  is  recommended  for  individuals  in 
industrial  settings  who  come  in  contact 
with  imported  animal  hides,  furs,  wool 
hair  (especially  goat  hair),  bristles,  and 
bone  meal  as  well  as  laboratory 
workers  involved  in  ongoing  studies  on 
the  organism. 

Contraindications  to  its  use  include: 

1.  A  history  of  clinical  anthrax 
infection  which  may  enhance  the  risk  of 
severe  reactions. 

2.  Severe  systemic  reactions  with 
marked  chills  and  fever  following  a  prior 
injection — in  this  case  further  attempts 
at  immunization  should  be  abandoned. 

3.  The  presence  of  acute  respiratory 
disease  or  other  febrile  illnesses  in  order 
not  to  confuse  the  cause  of  further  fever. 

4.  Therapy  with  corticosteroids  or 
other  immunosuppressive  agents — in 
this  case  immunization  shotdd  be 
deferred  tmtil  such  therapy  is 
completed.  If  on  long-term  therapy,  a 
more  intensive  immunization  schedule 
should  be  considered. 

Safety 

In  general  safety  of  this  product  is  not 
a  major  concern,  especially  considering 
its  very  limited  distribution  and  the 
benefit-to-risk  aspects  of  occupational 
exposiue  in  those  individuals  for  whom 
it  is  indicated.  Local  reactions  are 
typically  mild,  with  ers^thema  and  slight 
local  tenderness  for  24  to  48  hours.  Some 
individuals  may  have  more  severe  local 
reactions  with  edema,  erythema  greater 
than  5x5  cm,  induration,  local  warmth, 
tenderness,  and  pruritus.  Only  a  few 
systemic  reactions  with  meirked  chills 


and  fever  have  been  recorded.  All 
reactions  reported  have  been  self- 
limited. 

Efficacy 

The  best  evidence  for  the  efficacy  of 
anthrax  vaccine  comes  from  a  placebo- 
controlled  field  trial  conducted  by 
Brachman  (Ref.  1)  covering  four  mills 
processing  raw  imported  goathair  into 
garment  interlinings.  The  study  involved 
approximately  1,200  mill  employees  of 
whom  about  40  percent  received  the 
vaccine  and  the  remainder  received  a 
placebo  or  nothing.  The  average  yearly 
incidence  of  clinical  anthrax  in  this 
population  was  1  percent.  During  the   , 
evaluation  period,  26 .cases  of  anthrax 
occurred.  Twenty-one  had  received  no 
vaccine,  four  had  incomplete 
immimization  and  one  had  complete 
immunization.  Based  on  analysis  of 
attack  rates  per  1,000  person-months, 
the  vaccine  was  calculated  to  give  93 
percent  (lower  95  percent  confidence 
limit =65  percent)  protection  against 
cutaneous  anthrax  based  on  comparison 
with  the  control  group.  Inhalation 
anthrax  occurred  too  infrequently  to 
assess  the  protective  effect  of  vaccine 
against  this  form  of  the  disease. 

The  Center  for  Disease  Control  has 
continued  to  collect  data  on  the 
occurrence  of  anthrax  in  at-risk 
industrial  settings.  These  data  were 
simimarized  for  the  period  1962  to  1974. 
Twenty-seven  cases  were  identified. 
Three  cases  were  not  mill  employees, 
but  worked  in  or  near  mills;  none  of 
these  cases  were  vaccinated.  Twenty- 
four  cases  were  mill  employees;  three 
were  partially  immunized  (one  with  1 
dose,  two  with  2  doses);  the  remainder 
(89  percent)  being  imvaccinated. 
Therefore,  no  cases  have  occurred  in 
fully  vaccinated  subjects  while  the  risk 
of  infection  has  continued.  These 
observations  lend  further  support  to  the 
effectiveness  of  this  product 

Special  Problems 

Anthrax  vaccine  poses  no  serious 
special  problems  other  than  the  fact  that 
its  efficacy  against  inhalation  anthrax  is 
not  well  documented.  This  question  is 
not  amenable  to  study  due  to  the  low 
incidence  and  sporadic  occurrence  of 
the  disease.  In  fact,  the  industrial  setting 
in  wliich  the  studies  above  were 
conducted  is  vanishing,  precluding  any 
further  clinical  studies. 

In  any  event,  further  studies  on  this 
vaccine  would  receive  low  priority  for 
available  funding. 

Recommendations 

The  Panel  believes  that  there  is 
sufficient  evidence  to  conclude  that 
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anthrax  vaccine  is  safe  and  effective 
tinder  the  limited  circumstances  for 
which  this  vaccine  is  em^oyed. 
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SPECmC  PRODUCT  REVIEW 

Anthrax  Vaccine  Adsorbed 
Manufactured  by  Bureau  of 
Laboratories,  Michigan  Elepartmeat  of 
Public  Health 

1.  Description.  Anthrax  vaccine 
adsorbed  is  an  aluminum  hydroxide 
adsorbed  preparation  of  protective 
antigen  oi  Bacillus  anthrocis.  The 
product  is  prepared  from  a  sterile  filtrate 
of  a  microaerophilic  culture  of  an 
avirulent,  nonproteolytic. 
nonencapsulated  strain.  The  product 
contains  0.83  mg  of  aluminum  per  single 
human  dose  (0.5  mL)  and  is  preserved 
with  0.0025  percent  benzethonium 
chloride.  Not  more  than  0.0037  percent 
formaldehyde  is  added  as  a  stabilizer. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  intended 
solely  for  immunization  of  high-risk  of 
exposure  industrial  populations  such  as 
individuals  who  contact  imported 
animal  hides,  furs,  bone  meal,  wool,  hair 
(especially  goat  hair),  and  bristles.  It  is 
also  recommended  for  laboratory 
investigators  handling  the  organism. 
Primary  immunization  consists  of  6 
subcutaneous  0.5  mL  injections  at  0.  2. 
and  4  weeks  and  6. 12,  and  18  months. 
Subsequent  boosters  at  yearly  intervals 
are  recommended. 

b.  Contraindications.  Prior  anthrax 
infection  is  an  absolute 
contraindication.  Immunization  should 
be  avoided  in  acute  respiratory  disease 
or  other  active  infections.  Corticosteroid 
therapy  may  suppress  response.  Further 
immunization  should  be  discontinued  in 
those  rare  individuals  who  suffer  severe 
systemic  reactions. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  vaccine  manufactured 
by  the  Michigan  Department  of  Public 
Health  has  not  been  employed  in  a 
controlled  Keld  trial.  A  similar  vaccine 
prepared  by  Merck  Sharp  &  Dohme  for 
Fort  Detrick  was  employed  by 
Brachman  (Ref.  1)  in  a  placebo- 
controlled  held  trial  in  mills  processing 
imported  goat  hair.  This  vaccine 
appeared  93  percent  protective  (lower  95 
percent  confidence  limit =85  percent 
protective]  against  cutaneous  anthrax. 
No  meaningiul  assessment  of  its  value 
against  inhalation  anthrax  is  possible 


due  to  its  low  incidence.  The  Michigan 
Department  of  Public  Health  vaccine  is 
patterned  after  that  of  Merck  Sharp  & 
Dohme  with  various  minor  production 
changes.  It  has  been  distributed  by  the 
Center  for  Disease  Control  since  1966. 
first  as  an  investigational  new  drug  and 
since  1972  as  a  licensed  product.  A 
review  of  the  Center  for  Disease  Ctmtrol 
data  pertinent  to  this  product  for  the 
period  1962  to  1974  in  at-risk  Industrial 
settings  indicates  that  no  cases  have 
occurred  in  fuUy  immunized  workers 
(see  Generic  Statement). 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

[2)  Human.  Accumulated  data  for  the 
Center  for  Disease  Control  suggests  that 
this  product  is  fairly  well  tolerated  with 
the  majority  of  reactions  consisting  of 
local  erythema  and  edema.  Severe  lotal 
reactions  and  systemic  reactions  are 
relatively  rare. 

c.  Benefit/risk  ratio.  This  vaccine  is 
recommended  for  a  limited  high-risk  of 
exposure  population  along  with  other 
industrial  safety  measures  designed  to 
minimize  contact  with  potentially 
contaminated  material.  The  benefit-to- 
risk  assessment  is  satisfactory  under  the 
prevailing  circumstances  of  use. 

d.  Labeling.  The  labehng  seems 
generally  adequate.  There  is  a  conflict, 
however,  with  additional  standards  for 
anthrax  vaccine.  Section  620.24(a)  (21 
CFR  620.24(a))  defines  a  total  primary 
immunizing  dose  as  3  single  doses  of  0.5 
mL  The  labeling  deHnes  primary 
immunization  as  6  doses  (0. 2.  and  4 
weeks  plus  6, 12,  and  18  months). 

4.  Critique.  This  product  appears  to 
offer  significant  protection  against 
cutaneous  anthrax  in  fully  immunized 
subjects.  This  is  adequately  established 
by  the  controlled  field  trial  of  the  very 
similar  Merck  Sharp  &  Dohme 
experimental  vaccine  and  by  the  Center 
for  Disease  Control  surveillance  data 
conducted  on  industrial  high-risk 
settings. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  because  there  is 
substantial  evidence  of  safety  and 
effectiveness  for  this  product.  Labeling 
revisions  in  accordance  with  this  Report 
are  recommended. 
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Generic  Statement 

BCG  Vaccines 

Tuberculosis  is  a  communicable 
disease  of  world-wide  importance 
caused  by  Mycobacterium  tuberculosis. 
The  disease  typically  involves  the  lungs, 
but  is  capable  of  causing  disease  in  any 
organ  system  of  the  body.  The  World 
Health  Organization  estimates  the 
niunber  of  infectious  cases  of 
tuberculosis  in  the  world  today  to  be  in 
the  range  of  15  to  20  million. 

Tuberculosis  has  declined  sharply  in 
the  United  States  during  the  past  several 
decades.  United  States  Public  Health 
Service  data  indicate  that  in  1953  there 
were  84,000  new  cases  of  tuberculosis 
and  19,700  deaths  due  to  tuberculosis;  in 
1977  there  were  only  31.145  new  cases 
and  the  number  of  tuberculosis  deaths 
had  declined  to  3,000.  Factors 
contributing  to  the  observed  decline  in 
tuberculosis  morbidity  and  mortality 
include  the  gradual  increase  in 
socioeconomic  level  that  has 
characterized  the  U.S.  economy, 
improved  nutrition,  the  introduction  of 
effective  chemotherapy  of  active 
tuberculosis,  and  the  increasing  use  of 
isoniazid  in  preventive  therapy.  There 
remain,  however,  localized  foci  or 
"pockets"  of  tuberculosis  transmission 
in  the  United  States,  particularly  in 
areas  in  which  preventive  medical 
services  are  suboptimal  or  caimot  be 
adequately  delivered. 

In  many  other  countries,  the  use  of 
BCG  vaccine  is  credited  with  a  major 
role  in  reducing  tuberculosis  morbidity. 
BCG  vaccination  has  been  the  major 
thrust  of  the  World  Health 
Organization's  efforts  to  control 
tubercuJosis  in  countries  with  high  rates 
of  transmission  of  the  disease.  Although 
available  in  the  United  States,  this 
product  has  been  used  but  little  for  the 
prevention  of  tuberculosis. 

BCG  vaccines  posed  a  particular 
problem  for  the  Panel,  owing  to  the 
widely  disparate  results  of  controlled 
Held  trials,  and  the  lack  of  a 
reproducible  animal  model  which 
accurately  reflects  protective  efficacy  in 
humans. 

1.  Rationale  for  vaccination  against 
tuberculosis.  EarUer  in  this  century,  a 
large  majority  of  people  became  infected 
widi  tubercle  bacilli  as  demonstrated  by 
skin  test  positivity.  However,  only  a 
small  proportion  of  those  who  were 
infected  developed  overt  tuberctdoua 
disease.  Most  people  who  were  infected 
appeared  to  have  acquired  a  degree  of 
resistance  against  developing  overt 
tuberculosis  upon  subsequent  exposure, 
which,  earlier  in  this  century,  was 
frequent  and  virtually  unavoidable. 
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JMI 


unitary  concept '  o 
tuberctilosis  in  man 


accepted.  Thus,  prii  lary  infection  with 
tubercle  bacilli  resu  ts  in  specific 


sensitization  of  host 


immune  mechanism  i,  and  is  reflected 


clinically  in  the  abii 


Immunity  in  tubei  culosis  is  now  much 
more  easily  underst  xid  in  terms  of 
modem  immunologi :  concepts,  and  the 


the  pathogenesis  of 
is  generally 


cell-mediated 


ty  to  elicit  a 


positive  tuberculin  qkin  test  If  the 
primarily  infected  person  has  received  a 
large  dose  of  tubercle  bacilli,  or  if  his 
cell-mediated  immuiie  mechanisms  do 
not  for  one  reason  or  another,  respond 
optimally,  the  individual  may  go  on  to 
develop  overt  clinical  tuberculosis.  Most 
frequently,  howeven  the  tuberculous 
infection  is  localized  by  the  host  cell- 
mediated  immune  mechanisms,  resulting 
in  a  dormant  or  latent  infection  which 
may  (a)  remain  dormant  for  life,  or  (b) 
disappear  and  reactivate  at  some  time  in 
the  hiture.  Reactivation  is  frequently  but 


lated  with 

I  impair  host  cell- 

echanisms,  such  as 


not  invariably  assc 
conditions  known  tc 
mediated  immune  i 
immuno-suppressivq  therapy,  certain 
malignancies,  or  malnutrition. 

There  is  abundant;  clinical  and 
experimental  evidentie  that  tuberculin 
positivity,  reflecting  activated  cell- 
mediated  immune  mechanisms,  is 
associated  with  protection  against 
exogenous  exposure  jto  tuberculosis. 
Such  individuals  are!  however,  at  risk  of 
reactivation  or  "breakdown" 
tuberculosis.  Tuberculin  negative 
individuals  are  susceptible  to  primary 
infection,  but  by  definition  are  not  at 
risk  of  "reactivation]  tuberculosis.  The 
disease  may  be  spread  by  individuals 
with  primary  infection,  reinfected 
susceptible  individuals,  or  those  with 
reactivation  tuberculosis. 

The  use  of  BCG  vaccine,  an 
attenuated  strain  imfiunologically 
closely  related  to  virulent 
Mycobacterium  tuberculosis,  attempts 
to  gain  the  advantage  of  protection 
conferred  by  activated  host  cell- 
mediated  immune  mechanisms  without 
risking  progressive  disease  in  man. 

2.  History  of  BCG  i^accine.  The 
bacillus  of  Calmette  and  Guerin,  known 
as  BCG,  was  originally  derived  from  a 
virulent  strain  of  MytobactSrium  bovis. 
attenuated  by  231  serial  passages  over  a 
period  of  13  years  on  beef-bile- 
containing  medium.  The  early  studies  of 
Calmette  and  Guerin  indicated  that 
animals  immunized  with  this  culture 
developed  increased^  resistance  to  a 
challenge  dose  of  virjulent  tubercle 


bacilli.  BCG  vaccine 


was  Hrst 


administered  by  mot  th  to  newborn 


infants  in  1921.  Sinr( 


then  the  vaccine 


has  been  administered  to  more  than  500 
million  persons  of  all  ages. 

The  organism  was  maintained  by 
serial  passage  at  the  Pasteur  Institute, 
and  ih  the  decades  following  its 
description,  was  subcultured  and 
distributed  to  hundreds  of  laboratories 
in  many  countries.  In  those  laboratories, 
many  of  which  produced  their  own  BCG 
vaccines,  the  strain  was  similarly 
maintained  by  serial  subculture.  It 
became  apparent  in  the  mid-1950'8  that 
serial  subculturing  in  many  different 
laboratories  on  differing  media  had 
resulted  in  the  production,  by 
inadvertent  selection,  of  many  different 
"daughter"  BCG  strains  which  differed, 
sometimes  widely,  in  gross  morphology, 
growth  characteristics,  biochemical 
activity,  sensitizing  potency,  and  even 
animal  virulence.  Nor  was  it  possible,  of 
course,  to  carry  out  direct  comparisons 
of  any  of  the  BCG  "daughter"  strains  to 
the  original  bacillus  of  Calmette  and 
Guerin.  In  the  last  two  decades  most 
production  laboratories  producing  BCG 
vaccine  have  adopted  a  seed  lot  system, 
maintaining  production  strains  in  a 
lyophilized  state,  in  an  attempt  to 
minimize  the  genetic  variation  that  is 
unavoidable  in  serial  subculture.  The 
production  strains  are  generally  named 
by  the  city  in  which  the  production 
laboratory  is  located,  e.g.,  Paris. 
Copenhagen,  London,  Montreal,  Rio  de 
Janeiro,  etc.  Thus,  there  is  no  single  BCG 
vaccine;  there  are.  rather,  dozens  of 
different  BCG  "daughter"  vaccines. 

Description  and  Production  of  BCG 
Vaccine 

The  proper  name  of  this  product  is 
BCG  vaccine,  and  consists  of  a  freeze- 
dried  preparation  containing  live 
bacteria  of  the  bacillus  of  Calmette  and 
Guerin,  an  attenuated  strain  of 
Mycobacterium  bovis.  The  Strain  must 
have  been  maintained  in  the  form  of  a 
primary  seed  lot,  the  basic  material  from 
which  secondary  seed  lots  are  prepared. 
Vaccine  production  may  be  either  from 
primary  or  secondary  seed  lots.  The 
source  of  the  strain  used  in  vaccine 
manufacture  is  not  specified  in  current 
Federal  requirements,  which  state  only 
that  the  source  of  the  vaccine  shall  be 
identified  by  complete  historical 
records. 

In  most  production  laboratories,  the 
bacilli  are  grown  as  a  pellicle  on  the 
surface  of  liquid  Sauton  medium,  or 
dispersed  throughout  Sauton  medium. 
An  early  harvest,  6  to  9  days,  is 
considered  important  for  good  survival 
after  freeze-drying.  After  filtering  and 
pressing,  the  semi-dry  mycobacterial 
mass  is  homogenized  at  a  controlled 
temperature,  diluted,  and  subsequently 
freeze-dried. 


Routine  quality  control  carried  out  by 
production  laboratories  includes  an 
identity  test,  test  of  contamination, 
safety  test  in  guinea  pigs,  estimate  of 
total  bacillary  mass  by  opacity  and  dry 
weight  viability  determined  by  oxygen 
uptake,  germination  rate,  or  colony 
count  and  tests  of  heat  stability.  Such 
routine  tests  are  particularly  important 
for  ensuring  batch-to-batch  uniformity. 

The  Panel  is  cognizant  of  the 
proposed  new  standards  for  BCG 
vaccine  published  in  the  Federal 
Register  of  March  18. 1974  (39  FR  1015&- 
10160).  These  standards  deflne  the 
necessity  of  demonstrating  that 
production  lots  of  BCG  vaccin^are 
incapable  of  producing  progressive 
tuberculosis  in  guinea  pigs,  and  induce 
tuberculin  skin  test  positivity  using  5  to 
10  units  of  tuberculin  purified  protein 
derivative  (PPD)  in  90  percent  of 
persons,  previously  tuberculin  negative, 
given  BCG  vaccine.  In  addition  to  the 
clinical  requirement  for  tuberculin  skin 
test  conversion,  potency  testing  is 
required  by  a  determination  of  the 
number  of  colony  forming  units,  and  the 
infradermal  guinea  pig  test  (Jensen's 
test).  (Note:  In  the  Federal  Register  of 
March  13, 1979  (44  FR  14541),  FDA 
issued  final  standards  for  BCG  vaccine 
based  on  its  proposed  regulations  issued 
March  18. 1974.) 

Indications  and  Contraindications 

This  has  long  been  a  controversial 
issue  in  the  United  States.  The 
recommended  use  of  BCG  vaccine  is  to 
prevent  tuberculosis,  but  controversy 
has  arisen  when  attempts  were  made  to 
define  the  groups  of  individuals  or 
populations  that  would  benefit  from 
BCG  vaccination. 

The  recently  published 
recommendations  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices  with  regard  to 
BCG  vaccines  read  as  follows  (Ref.  1): 

Thorough  application  of  modem  methods 
of  case  detection,  chemotherapy,  and 
preventive  treatment  can  be  highly  successful 
in  controlling  tuberculosis.  Nevertheless,  an 
effective  BCG  vaccine  may  be  useful  under     ' 
certain  circumstances.  In  particular,  BCG 
may  benefit  uninfected  persons  with  repeated 
exposure  to  infective  cases  who  cannot  or 
will  not  obtain  or  accept  treatment. 

Specific  recommendations — a.  BCG 
vaccination  should  be  seriously  considered 
for  persons  who  are  tuberculin  skin-test 
negative  and  who  have  repeated  exposure  to 
persistently  untreated  or  ineffectively- 
treated,  sputum-positive  pulmonary 
tuberculosis. 

b.  BCG  vaccination  should  be  considered 
for  well-defined  communities  or  groups  if  an 
excessive  rate  of  new  infections  can  be 
demonstrated  and  the  usual  surveillance  and 
treatment  programs  have  failed  or  have  been 
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shown  not  to  be  applicable.  Such  groups 
might  exist  among  the  socially  disafliliated 
and  those  without  a  regular  source  of  health 
care,  possibly  including  some  alcoholics,  drug 
addicts,  and  migrants.  Groups  such  as  health 
workers  who  may  be  at  particular  risk  of 
exposure  to  unrecognized  pulmonary 
tuberculosis  should,  where  possible,  be  kept 
under  surveillance  for  evidence  of  newly 
acquired  tuberculous  infection.  It  must  be 
recognized  that  only  the  occurrence  of  new 
infections  reflects  whether  transmission  is 
actually  occurring. 

In  other  areas  of  the  world, 
particularly  in  those  countries  in  which 
there  is  greater  transmission  of 
tuberculous  infection  within  the 
population,  BCG  vaccination  is 
practiced  on  a  much  wide  scale.  In 
highly  endemic  countries,  vaccination  of 
all  newborn  infants  is  recommended. 

Unquestionably,  BCG  vaccine  plays  a 
major  role  in  the  control  of  tuberculosis 
in  many  countries  of  the  world.  In  a 
country  such  as  the  United  States,  in 
which  transmission  of  tuberculosis  is  at 
a  low  level,  BCG  vaccine  may  properly 
be  viewed  as  an  adjunct  to  tuberculosis 
control,  supplementing  methods  of  case 
detection,  chemotherapy,  and  preventive  ■ 
treatment  in  those  limited  segments  of 
the  population  in  which  an  excessive 
rate  of  new  infections  can  be 
derribnstrated  and  the  usual  surveillance 
and  treatment  programs  have  failed  or 


cannot  be  readily  applied.  Tuberculin- 
negative  persons  unavoidably  exposed 
in  other  parts  of  the  world  to 
populations  in  which  there  is  significant 
tuberculosis  transmission  might  also 
benefit  from  BCG  vaccine. 

Since  BCG  is  a  Uve  mycobacterial 
vaccine,  it  should  not  be  given  to 
persons  with  impaired  immtme 
response,  particularly  impaired  cell- 
mediated  inunune  mechanisms,  such  as 
occurs  with  certain  congenital 
immunodeficiency  states, 
lymphoreticular  malignancies, 
sarcoidosis,  or  when  immunologic 
response  has  been  suppressed  with 
corticosteroids,  alkylating  agents, 
antimetabolites,  or  radiation. 

Although  no  harmful  ejects  of  BCG 
on  the  fetus  have  been  observed,  it  is 
probably  prudent  to  avoid  vaccination 
during  pregnancy  unless  there  is  an 
excessive  risk  of  unavoidable  exposure 
to  infective  tuberculosis. 

Safety  of  BCG  Vaccine 

The  early  history  of  BCG  vaccination 
was  tranished  in  1930  by  the  Liibeck. 
Germany  catastrophe,  in  which  72  of  251 
infants  died  of  tuberculosis  following 
BCG  vaccination.  That  disastrous 
episode  was  subsequentiy  shown  to  be 
due  to  contamination  of  die  vaccine  by  a 
strain  of  virulent  fubercel  bacilli. 


Excluding.  Therefore,  that  episode,  the 
safety  of  BCG  vaccine  has  never  been 
seriously  contested.  Progressive  disease 
has  occasionally  been  reported  in 
immunosuppressed  hosts,  particulariy  in 
hosts  with  defects  of  cell-mediated 
immune  mechanisms.  In  a  summary  of 
the  world's  literature  through  1968,  only 
13  fatalities  were  cited  as  due  to  BCG 
vaccination  (excluding  the  72  fatalities 
noted  al>ovej. 

Efficacy  of  BCG  Vaccination  in  Man 

Table  I  presents,  in  simunary  form,  the 
results  of  eight  controlled  trails  of  BCG 
vaccination  against  tuberculosis.  A 
strilcingly  wide  range  of  e^icacy  is  seen, 
ranging  from  0  to  80  percent.  Three 
trials,  those  in  Georgia  (1947).  in 
Georgia-Alabama  (1950),  and  in  Illinois 
(1947),  showed  no  or  very  litte  effect 
The  Puerto  Rico  dial  (1958)  and  the 
South  India  trial  (1968)  showed  mild  to 
moderate  degrees  of  protection.  Finally, 
the  trial  in  North  American  Indians 
(1953).  Chicago  infants  (1961),  and  the 
Medical  Research  Council  trial  in  Great 
Britain  (1972)  showed  excellent 
protection. 

These  trials  vary  in  composition  of 
study  groups,  age  at  vaccination, 
methods  of  vaccine  administration  and 
dosage,  and  origin  of  vaccine  strains. 


Table  1— Results  of  Eksht  Controlled  Trials  of  BCXa  Vaccination  Against  Tuberculosis  ' 

PofXjIatton  group  and  raterenca 

Period  of  intake 
and  age  range 

Criterion  of 
ekgitjility  for 
vacarutnn 

OuraSonal 
tolowup 
(yaar« 

Vsocinslion  y^ouf* 

Nunbarof 
aubiacis 

Caaaa  of  lubarcuhMia 

Protective 

No. 

Rale' 

efkcacy 
•)eroenO 

North  Anwrlcan  Indans  (8  trtbm) 

193 
0-20  years 

M938 
Negative  to 
O.OOSmgPPD— 
Seit>ert(2S0 
TU). 

r-1946 
No  initial 
tuberculin 

testir>g. 

947 

Undsr  5  nwn  to 
0.002  mg  RT 
18  (100  TU). 

'-1948 
Negative  in  1/ 

1000  and  1/100 

OT 

1-1951 

UnOOT  6  fTHTI  to 
0.0002  mgRT 
19-20-21  (10 
TU). 

950 

Under5mmto 
OOOOI  mg  RT 
19-20-21. 

>-1952 

UnderSmmto 
0.1  ml  1-100 
OU  Tuberculin 
(100  TU). 

Henry  Phippa 
jnajiMa. 
Ptiiladalphja. 

TksaLxb.. 
Chicago*. 

TteeLab., 
Chlcaga*. 

TtoeLab.. 
Chicmo«. 

State  Oaptol 
Health.  NY. 

TiceLab., 
Chicago*. 

Statena  Serum- 
Institute 
Copenhagen. 

»-11 

12-23 

20 
12 

SVk-7H 

(maana:6.3) 
14 

IS 

Unvaocinalad 

BCX3 

1,457 

1,551 
1,666 

1,716 
2,341 

2.496 
494 

531 
27,336 

60,634 
17.664 

16,913 
12.609 

13,506 

238 

64 
66 

17 
3 

6 

6 

12 
73 

93 
32 

26 
240 

56 

1,563 

320 
•223 

•57 
11 

17 

60  • 

(Stain  a  Aronaon  (He(.  2)). 

193 

Under  3  montha... 

1 
0-«-17  years _. 

Chicago    infanta,    high'^iak    areaa 
(Rosenthal  (Rsf.  3)). 

Georgia,  achool  childran  (Cotnatack 
6  Webcter.  (Ref.  5)). 

BCQ 

UcwwxkwM 

BCQ 

7S 

None 

194 

Unvacdnalad 

BCG    ..„ J 

unvaconawo .— «. 

BC8._ _   .. 

Illinois,  sctxx)!  for  mentally  retarded 
(Bettag  (Ref.  6)). 

Puerto    Rico,    general    population 
(Palmar  (Ref.  7)).     . 

Adolescents  and 
young  adults. 

194 
1-18  years 

43 

30 
13 

11 
126 

26 

Nans 
31 

■ 
5  years  and  over.. 

196 

14-15W  yews...... 

Georgia.  Alabema.  general  popula- 
tion (Cofflstocfc  A  Palmer,  (Rel.  8)). 

Great  Britain,  urtMn  poputaUon  (Brit- 
iah    Medical    Research    CouncN 
(He*  9». 

UnvMXinMed 

BCG 

UnvftcciniiBd . . .. »». 

BCG 

14 
76 
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'  ABLE  1— Results  of  Eight  ConmoujEO  Trials  of  BCG  Vaocmatkm  Aqainst  Tuberculosis  '—Continued 
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Methods  of  cai  le  detection  have  been 
particularly  varii  ible,  and  become 
critically  important  in  those  trials  in 
which  the  detected  incidence  of 
tuberculosis  in  the  control  group  was 
already  quite  lo^.  For  example,  the 
British  Medical  I^esearch  Council  trials 
used  intensive  foUowup  with  chest  films, 
whereas  most  Aiiierican  trials  relied 
primarily  on  repc  rts  from  health 
departments. 

How  can  such  tvidely  disparate 
results  be  explaij  led.  if  at  all?  Among 
suggestions  that  i  lave  been  put  forward 
are  that  the  diffei  ences  stem  from 
nutritional  or  frt>i  d  genetic  difiierences 
between  the  popi  ilations  involved.  The 
nuthtioiud  differences  do  not  tally 
particularly  well  iwith  the  variations 
found  in  efficacy!  and  there  is 
insufficient  information  available  to 
assess  whether  genetic  differences 
rai^t  be  responsible.  Three  other 
possibilities  merii  serious  attention. 

First  is  the  explanation  for  the  poor 
results  found  in  the  Georgia-Alabama 
trials  by  Palmer  (kef.  7)  and  his 
colleagues.  Palmar  suggested  that  in 
areas  where  nonspecific  tuberculin 
sensitivity  was  csmmon,  as  is  true 
diroughout  much  )of  the  Southeastern 
United  States,  a  ikrge  proportion  of  the 
population  had  already  acquired  some 
natural  Immunityi  against  virulent 
tuberculous  infection  from  a  typical 
mycobacterial  infections.  In  this 
situation,  vaccination  with  BCG  would 
only  supplement  the  immunity  that 
already  existed  and  would  not  make  as 
large  an  apparent  contribution  as  in  an 
area  that  was  relatively  free  from 
atypical  mycobaoterial  infections.  This 
hypothesis  has  bten  experimentally 
supported  in  guinea  pigs,  showing  that 
infection  with  other  mycobacteria  did 
indeed  confer  protection  against 
subsequent  virulent  challenge.  This 
protection,  however,  was  always  less 
dian  was  conferred  by  BCG.  Palmer 
suggested  that  th|s  explanation  could,  at 
least  in  part,  reconcile  the  widely 
differing  findings  of  the  Medical 
Research  Counci  trial  in  Great  Britain 


and  that  in  the  Southeastern  United 
States. 

Hart  (Ref.  11),  however,  subsequently 
showed  that  while  differences  in  the 
frequency  of  other  mycobacterial 
infections  could  well  have  contributed 
to  this  difference,  it  would  scarcely  be 
the  whole  story.  Hart  calculated  that  if 
none  of  the  subjects  in  the  Georgia- 
Alabama  trial  had  any  natural 
protection  from  other  mycobacterial 
infections,  the  apparent  efficacy  of  the 
vaccine  in  that  population  would  have 
risen  from  the  actual  14  percent  to  only 
25  percent  Hart  postulated  that  some 
other  influence  must  be  operating,  and 
suggested  as  an  inescapable  conclusion 
that  the  vaccine  used  in  the  Georgia- 
Alabama  trial  must  have  been  less 
potent  than  the  Danish  strain  used  in  the 
Medical  Research  Council  trial. 

This  is,  then,  the  second  possibility 
that  merits  attention;  namely,  that 
different  products  all  labeled  as  BCG 
may  differ  widely  in  their  immunizing 
effect,  and  that  this  could  be  the  main 
reason,  or  even  the  only  one,  for  the 
mutually  contradictory  results  of 
different  BCG  trials.  The  manufacturer 
of  the  vaccine  used  in  the  Georgia- 
Alabama  trial  has  also  claimed  that 
vaccine  was  administered  by 
inappropriate  technique. 

At  this  date,  it  is  difficult  if  not 
impossible  to  ascertain  whether  the 
vaccines  or  the  technique  of 
administration  or  both  were  responsible 
for  the  divergent  results  noted  in 
controlled  field  trials.  There  is 
independent  evidence,  however,  that 
BCG  strains  used  in  vaccine  production 
by  the  laboratory  supplying  vaccine  for 
two  of  the  field  trials  that  showed  no 
protection  were  very  weak  in  terms  of 
multiplication,  allergenic  potency,  and 
protection  in  animals. 

The  third  possibility  is  one  recently 
suggested  by  Sutherland  (Ref.  12). 
Sutherland  has  observed  that  areas  with 
a  high  incidence  of  tuberculosis  in  the 
unvaccinated  group  showed  a  high 
efficacy  of  BCG  vaccine,  whereas  those 
with  a  low  incidence  of  tuberculosis  in 
the  unvaccinated  group  showed  a  low 
efficacy,  suggesting  that  the  efficacy  of 


BCG  may  be  greater  in  an  area  where 
there  is  much  tuberculosis  than  in  an 
area  where  there  is  only  little.  If  this 
relationship  is  genuine,  it  suggests  that/ 
superinfection  of  vaccinated  subjects 
with  virulent  tubercle  bacilli  or  other 
mycobacteria  may  be  necessary  to 
maintain  the  protection  conferred  by 
BCG  vaccine.  This  concept  is  not 
without  its  parallels  in  other  infectious 
diseases,  but  has  not  heretofore  been 
suggested  for  tuberculosis  and  BCG 
vaccine.  A  review  of  the  eight  trials 
noted  above  demonstrates  an 
association  between  the  degree  of 
protection  and  the  degree  of  challenge. 

All  of  the  controlled  field  trials  cited 
previously  were  carried  out  using  liquid 
BCG  vaccines.  There  have  thus  far  been 
no  field  trials  of  freeze-dried  BCG 
vaccines  reported,  though  one  is 
currently  in  progress  in  India.  To  date 
the  only  evidence  supporting  the 
efficacy  in  man  of  freeze-dried  BCG 
vaccine  is  extrapolated  from 
uncontrolled  experience.  The  results 
suggest,  but  de  not  prove,  that  the 
fi^eze-dried  vaccine  prepared  by  Glaxo 
Laboratories  is  as  effective  in  man  as 
the  liquid  Copenhagen  vaccine  used  in 
the  Medical  Research  Council  trial  in 
Great  Britain. 

On  the  basis  of  presently  available 
information,  judgments  concerning  the 
safety  and  efficacy  of  BCG  vaccines 
licensed  for  use  in  the  United  States 
must  be  made  by  inference  from 
historical  data  plus  whatever  inference 
can  be  drawn  from  tuberculin 
conversion  in  man. 

Special  Problems 

Marked  differences  in  the 
immunogenic  and  sensitizing  potency  of 
BCG  strains  w&re  demonstrated  over  20 
years  ago.  During  continuous  serial 
subculturing  (the  traditional  way  of 
maintaining  strains  prior  to  the 
introduction  of  seed  lot  systems),  the 
emergence  of  mutant  strains  was 
unavoidable.  Mutants  that  have  a  faster 
growth  rate  in  vitro  than  do  the  parent 
cells  can.  in  a  relatively  short  period  of 
time,  emerge  as  the  dominant  strain. 
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There  have  been  striking  spontaneous 
changes  in  such  attributes  as 
morphology,  pigmentation,  rate  of 
growth,  and  even  in  the  abihty  to  protect 
animals  against  experimental  infection. 
In  the  case  of  such  marked  phenotypic 
change,  the  "daughter"  strain  can  no 
longer  be  regarded  as  the  same  as  the 
parent  strain.  Seed  lot  systems  have 
been  used  to  preserve  BCG  strains  for 
little  more  than  a  decade.  Thus,  there  is 
no  single  scientiflcally  defined  entity 
known  as  BCG  vaccine;  there  are  rather 
many  different  BCG  vaccines,  with 
varied  biological  characteristics  and 
almost  surely  varied  immunizing 
potency  in  man.  Such  a  state  of  affairs 
is.  to  say  the  least,  highly  undesirable. 

Evidence  concerning  the  relative 
merits  of  various  established  BCG 
strains  is  indirect  and  derived  largely 
from  animal  studies  that  are  sometimes 
mutually  contradictory.  There  is  no 
doubt  that  strains  differ  widely  in  terms 
of  virulence  and  also  in  terms  of 
protective  efficacy  in  certain  animal 
models. 

The  need  for  further  strengthening  of 
animal  model  systems  was  highlighted 
by  the  recent  report  of  Wiegeshaus  (Ref. 
13]  and  associates.  In  order  to  determine 
if  the  method  by  which  a  vaccine  was 
tested  was  a  major  factor  contributing  to 
the  results,  an  experiment  was 
conducted  in  which  a  series  of  five 
different  vaccines  was  distributed  to 
each  of  nine  participating  laboratories. 
Each  investigator  evaluated  the  potency 
of  the  vaccines  in  one  or  more  animal 
models  of  his  own  choosing.  This,  in 
effect,  held  the  method  of  vaccine 
preparation  cohstant,  while  permitting 
all  other  variables  to  change.  The 
ranking  of  the  five  vaccines  was 
essentially  random,  thus  demonstrating 
that  the  method  by  which  the  vaccine  is 
tested  in  animals  markedly  influences 
its  apparent  potency. 

Nevertheless,  many  authorities 
consider  that  there  is  some  correlation 
between  the  potency  of  vaccine  for 
animals  and  its  protective  potency  for 
man.  BCG  vaccine  with  a  high  potency 
in  animals  may  be  expected  to  induce 
strong  and  long-lasting  protection 
against  turbercuiosis  in  man,  whereas  a 
vaccine  with  low  potency  for  animals 
may  be  virtually  worthless  for 
vaccination  of  humans.  Thus,  it  would 
seem  reasonable  to  choose  for  the 
production  of  vaccine  only  strains  that 
are  metabolically  fully  active,  have  good 
immunogenic  potency  in  animals,  and 
induce  strong  and  lasting  tuberculin 
sensitivity  in  humans. 

One  further  controlled  field  trial  of 
BCG  vaccine  is  currently  in  progress  iq 
India,  supported  by  the  World  Health 
Organization  and  the  United  States 


Public  Health  Service.  This  is  the  only 
controlled  field  trial  of  freeze-dried 
vaccines  and  has  utilized  vaccines  from 
two  production  laboratories  at  two 
dosage  levels.  This  may  well  be  the  last 
opportunity  to  carry  out  well-controlled 
field  trials  of  tuberculosis 
immunoprophylaxis,  and  the  results  will 
be  awaited  with  considerable  interest. 

Recommendations 

Public  support  should  be  made 
available  for  further  development  and 
evaluation  of  BCG  vaccines  in  animal 
model  systems  in  order  to  provide 
models  that  are  known  to  reflect 
protective  efficacy  in  man  accurately. 

The  results  of  the  field  trail  currently 
in  progress  in  India  should  be  reviewed, 
when  available,  with  particular 
attention  to  the  adequacy  of  the 
scientific  basis  on  which  to  recommend 
that  all  BCG  vaccines  distributed  in  the 
United  States  be  prepared  from  the 
same  seed  lot  strain  of  demonstrated 
efficacy  in  man. 

Basis  for  Classification 

The  Panel  considers  that  there  is 
reasonable  evidence  of  safety  and 
efficacy  of  the  three  licensed  BCG 
vaccines  and  therefore  recommends  that 
they  be  classified  in  Category  I.  This 
recommendation  is  not  based  on 
unassailable  evidence  of  the  safety  and 
efficacy  of  these  individual  products,  but 
rather  on  the  general  totality  of 
experience  reported  in  previous  field 
trials  of  BCG  vaccines.  The  Panel 
arrived  at  its  decision  more  by  a 
consideration  of  the  alternatives  than  by 
clear  conviction  that  a  Category  I 
classification  was  fully  deserved. 

There  is  no  evidence  on  which  to 
classify  these  products  as  Category  II 
unsafe  and/or  ineffective;  although  a 
classification  in  Category  III  was 
seriously  considered.  Given  the  lack  of 
an  animal  model  system  directly 
correlated  with  efiicacy  in  humans,  such 
a  classification  would  place  an 
impossible  demand  on  manufacturers  to 
carry  out  controlled  field  trials  of  their 
BCG  vaccines. 

Therefore,  the  Panel  recommends  that 
these  products  be  placed  in  Category  I. 
with  the  added  stipulation  that  these 
products  be  reviewed  again  when  the 
current  World  Health  Organization- 
United  States  Public  Health  Service  field 
trail  in  India  is  completed.  If  there 
emerges  compelling  evidence  of  efficacy 
of  one  or  another  BCG  strain  in  that 
trial,  subsequent  review  might  well 
mandate  U.S.  licensed  manufacturers  to 
use  that  strain  for  vaccine  production. 
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Spedfic  Product  Ri  iviews 

BCG  Vaccine  Mani  if acturad  by 
Connaught  Laboral  Dries  Limited 

1.  Description.  T$i8  is  a  freeze-dried 
vaccine  prepared  ftom  a  strain  of  living 
attenuated  bovine  tubercle  bacilli.  The 
reconstituted  vaccine  for  intracutaneous 
use  is  adjusted  to  contain  between  10  x 
10*  and  30  X  10*  viable  cells  per  mL 
Extensive  details  a)^  provided  of  the 
manufacturing  process  itsell  The  origin 
of  the  Connaught  Laboratories'  BCG 
seed  lot  is  presented  in  detail,  and 
summarized  as  follows:  Dr.  Annand 
Frappier  of  the  Institute  of  Microbiology 
and  Hygiene  of  thepniversity  of 
Montreal  received  ne  strain  on  Jidy  11, 
1937.  from  Dr.  Guerin  of  the  Institute  of 
Pasteur  in  Paris.  It  \  ras  apparently 
maintained  in  cycle  s  of  aJtemating  14- 
day  passage  on  bile  -potato  medium 
followed  by  glyceri  nated-potato 
medium,  followed  a  gain  by  bile-potato 
medium.  A  subculti  re  was  sent  to 
Connaught  Laborati  )ries  in  April  1948 
and  the  cultiu^  wag  thereafter 
maintained  in  cycle  i  consisting  of  five 
consecutive  biweeray  passages  on 
glycerinated-water-potato  medium, 
followed  by  one  paisage  on 
glycerinated-bile-potato  medium  for  2 
weeks.  The  strain  v  as  lyophilized  in 
1967,  when  a  seed  1  >t  system  was 
introduced. 

2.  Labeling — a.  Recommended  use/ 
indications.  Under  'selection  of 
persons"  in  the  package  insert,  the 
vaccine  is  stated  tolbe  given  only  to 
tuberculin  negative  {individuals.  It  is 
recommended  for  use  in  the  following 
groups  of  individuals. 

All  tuberculin  negative  individuals: 

(1)  Who  by  occup^ation  are  exposed  to 
tuberculosis  such  a^  nurses,  medical 
students,  and  hospijal  attendants. 

(2)  Who  are  in  th4  population  groups 
or  areas  with  high  tuberculosis 
morbidity  and  mortality  rates. 

(3)  With  a  known  exposure  to 
tuberculosis,  or  wh^re  an  exposure  may 
occur,  as  in  the  hou  lehold  contacts  of 
patients  with  tuber(  ulosis  admitted  to  or 
discharged  from  hoi  ipitals  or  sanitoria. 

b.  Contraindicatii  ins.  It  is  said  to  be 
inadvisable  to  vacc  nate  individuals 
suffering  from  "gem  sral  malaise" 
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although  that  entity  is  not  further 
defined,  or  intercturent  acute  infections 
such  as  measles,  whooping  cough, 
eczema,  or  furunculosis.  Caution  is 
expressed  that  BCG  vaccines  should  not 
be  given  with  other  antigens,  and  that 
there  be  sufHcient  time  for  reactions  to 
either  BCG  vaccine  or  to  other  antigens 
to  subside  before  vaccination  is  carried 
out  with  the  other. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
In  experiments  carried  out  in  1963  to 
1965  (Ref.  1),  when  Connaught 
Laboratories  was  initially  working  with 
lots  of  freeze-dried  vaccine,  series  of 
protection  tests  were  carried  out  in  both 
mice  and  guinea  pigs  using  three 
vaccines,  Glaxo  Laboratories'  freeze- 
dried  BCG  vaccine,  Connaught 
Laboratories'  freeze-dried  BCG  vaccine, 
and  a  Japanese  freeze-dried  BCG 
vaccine.  In  both  mice  and  guinea  pig 
experiments,  the  Glaxo  Laboratories' 
and  Connaught  Laboratories'  products 
showed  clear-cut  evidence  of  protective 
efHcacy  in  both  mice  and  guinea  pigs, 
whereas  the  Japanese  freeze-dried 
product  produced  no  protection  at  all  in 
mice,  and  was  substantially  less 
effective  than  the  Glaxo  Laboratories'  or 
Connaught  Laboratories'  products  in 
guinea  pigs. 

The  product  meets  Federal 
requirements.  Current  animal  efficacy 
tests  on  lots  of  vaccine  are  apparently 
limited  to  a  guinea  pig  potency  assay, 
measuring  only  tuberculin  skin  test    • 
conversion. 

(2)  Human.  No  controlled  studies  of 
the  efficacy  of  Connaught  Laboratories' 
freeze-dried  BCG  vaccine  have  been 
conducted  There  are  several  older 
studies  in  the  Canadian  literature 
showing  the  efficacy  of  a  liquid  vaccine 
prepared  by  Dr.  Frappier,  both  in  nurses 
and  in  new-boms,  but  these  data  were 
not  cited  in  the  Connaught  Laboratories' 
submission.  Several  studies  of 
conversion  rates  have  been  carried  out 
with  the  Connaught  Laboratories' 
freeze-dried  product,  indicating  that  the 
Connaught  Laboratories'  product  is 
comparable  to  other  freeze-dried 
products  in  respect  to  producing  very 
high  skin  test  conversion  rates. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  general  body  of  worid 
literature  relating  to  the  safety  of  BCG 
vaccine  is  cited  in  the  submission  to  the 
Panel  (Ref.  2)  as  evidence  of  safety  of 
the  Connaught  L,aboratories'  freeze- 
dried  product  The  submission  notes  a 
few  cases  of  postvaccination  abscesses 
and  ulceration  following  Connaught 
Laboratories'  BCG.  but  in  each  case 
these  cleared  up  quickly  and  there  was 
no  evidence  of  tuberculosis. 


c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  This  is  generally  a 
thorough  and  complete  submission  from 
Connaught  Laboratories.  "Hie 
information  supplied  by  the 
manufactiu«r,  the  tests  that  this  product 
is  required  to  pass,  and  the  general  body 
of  data  concerning  the  safety  and 
efficacy  of  BCG  vaccines  in  humans  are 
sufficient  to  place  this  product  in 
Category  I,  in  accordance  with  the 
discussion  of  this  issue  in  the  generic 
statement.  The  labeling  is  clear,  but 
should  be  revised  to  reflect  the  current 
recommendations  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  the  recommendations 
of  this  Report. 

BCG  Vaccine  Manufactured  By  Glaxo 
Laboratories.  Ltd 

1.  Description.  This  is  a  freeze-dried 
BCG  vaccine,  being  a  suspension  of  a 
living  culture  of  a  strain  of  the  bacillus 
of  Calmette  and  Guerin.  It  is  prepared 
from  a  Glaxo  Laboratories'  substrain  of 
the  Copenhagen  strain  of  BCG, 
dispersed  in  Sauton's  medium  with 
Triton,  and  cultured  for  14  days  at  37  'C 
The  concentration  is  adjusted  so  that 
viability  counts  falls  between  4  x  10G56 
to  9  X  10*  viable  particles  per  mL  for  a 
low  potency  vaccine  and  8  x  10*  to  25  x 
10*  for  a  high  potency  vaccine  for 
intradermal  injection.  Five  x  10^  to  25  x 
10^  viable  particles  per  mL  of  vaccine 
are  used  when  the  vaccine  is  intended 
for  percutaneous  administration. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  labeling  is  essentially  a 
verbatim  statement  of  the  1966  Public 
Health  Service's  Center  for  Disease 
Control  statement  of  the  special  panel  of 
public  health  and  tuberculosis 
specialists.  This  states,  in  effect,  that 
BCG  vaccine  should  be  used  only  for  the 
uninfected  individual  or  small  groups  of 
iminfected  individuals  living  in 
unavoidable  contact  with  one  or  more 
controlled  infectious  persons  who 
cannot  or  will  not  obtain  or  accept 
supervised  treatment 

b.  Contraindications.  BCG  vaccine  is 
contraindicated  in  tuberculin-positive 
individuals.  In  addition,  it  should  not  be 
given  to  patients  who  are 
immunosuppressed.  whether  as  a  result 
of  underijring  disease  or  treatment 

3.  /Analysis — a.  Efficacy— [1]  Animal. 
There  is  general  agreement  that  there  is 
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no  animal  test  of  potency  of  BCG 
vaccine  known  to  correlate  directly  with 
protective  efficacy  in  man.  This  is  so 
stated  in  the  Glaxo  Laboratories' 
submission. 

2.  Human.  Several  published  works 
are  cited  in  the  submission  to  the  Panel 
(Ref.  3)  indicating  the  high  skin  (est 
conversion  rate  when  Glaxo 
Laboratories'  freeze-dried  BCG  vaccine 
was  used  as  directed.  Additionally,  the 
study  of  Springett  and  Sutherland  (Ref. 
4)  is  cited  in  which  the  efficacy  of  Glaxo 
Laboratories'  freeze-dried  BCG  vaccine 
18  retrospectively  compared  to  the 
earlier  experience  in  Birmingham  when 
CojTenhagen  BCG  vaccine  in  liquid  form 
was  used.  In  their  analysis,  the  Glaxo 
Laboratories'  freeze-dried  vaccine 
performed  just  about  as  well  as  did  the 
liquid  Copenhagen  vaccine.  The  authors 
point  out  that  this  was  not  really  a 
controlled  randomized  trial,  but  rather  a 
retrospective  analysis  using  estimates  of 
tuberculous  experience  in  unvaccinated 
subjects.  This  is  the  only  evidence,  and 
indirect  evidence  at  that,  of 
effectiveness  of  any  freeze-dried  BCG 
vaccine. 

b.  Safety— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  The  work  of  the  British 
BCG  Control  Center  is  reported  in  its 
entirety  (Ref.  3}.  and  provides 
substantial  evidence  of  the  safety  of 
Glaxo  Laboratories'  freeze-dried  BCG 
vaccine. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  appears 
satisfactory. 

4.  Critique.  This  submission  appears 
quite  adequate.  This  information 
supplied  by  the  manufacturer,  the  tests 
that  the  product  is  required  to  pass,  and 
the  general  body  of  data  regarding  the 
safety  and  efficacy  of  BCG  vaccine  in 
humans  are  sufficient  to  place  this 
product  in  Category  I.  The  strain  history 
is  clarified,  the  Glaxo  Laboratories' 
substrain  being  obtained  from  the  Staten 
Seruminstitut  in  Copenhagen  during  the 
course  of  the  Medical  Research  Council 
trial  and  immediately  lyophilized.  This 
culture  has  served  as  the  master  seed  lot 
for  vaccine  production  at  Glaxo 
Laboratories  since  freeze-drying  vaccine 
was  marketed  in  1957.  The  only 
remaining  issue  is  whether  the  vaccine 
has  retained  full  immunizing  potency 
after  freeze-dried  and  storage.  The  Panel 
believes  that  the  retention  of  potency 
under  these  conditions  is  quite  Ukely. 
(See  discussion  of  this  issue  in  the 
Generic  Statement.) 

There  is  no  direct  evidence  that 
percutaneous  vaccine  is  equal  in 
protective  efficacy  to  intradermal 
vaccine.  One  study  (Ref.  5)  is  cited 
showing  good  comparability  of 


tuberculin  conversion  rates  when  both 
routes  were  evaluated  concurrently.  In 
some  recent  studies,  however,  vaccine 
given  by  percutaneous  multiple  puncture 
methods  has  been  less  effective,  as 
measured  by  skin  test  conversion,  than 
vacdne  given  intradermally. 

The  labeling  should  be  updated  to 
reflect  the  current  reconmendations 
adopted  by  the  Public  Health  Service 
Advisory  Committee  on  faranunization 
Practices.  Additionally,  it  would  be  of 
help  to  mention  the  size  of  needle  to  be 
used  in  intradermal  injection. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  CategcMy  I  and  that  the  appropriate 
license(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  the  recommendations 
of  this  Report 

BCG  Vaccine  Manufactured  by 
University  of  Illinois 

1.  Description.  The  BCG  vaccine  is  a 
freeze-dried  preparation  of  a  culture  of 
the  Cabnette  and  Guerin  strain  of 
Mycobacterium  bovis,  fn^pared  from  a 
substrain  of  the  Pasteur  Institute  strain 
and  freeze  dried  in  lactose  buffered  salt 
solution.  When  reconstituted  it  contains 
1  X 10'  to  8  X  10*  colony  forming  units 
per  mL  A  memorandum  on  the  origin  of 
the  BCG  strain  used  in  the  vaccine  is 
included  in  the  revised  data  submission 
from  the  manufacturer. 

2.  Labeling — a.  Recommended  use/ 
indications.  A  package  insert  as  such 
was  not  provided,  but  there  is  a  12  to  15 
page  document  in  the  revised 
submission  that  appears  to  be  a  package 
insert.  The  vaccine  is  recommended  as 
indicated  for  tuberculin-negative 
persons  who  are  exposed  to  risks  of 
tuberculosis  infection.  No  mention  is 
made  of  medical  or  paramedical 
personnel,  but  some  emphasis  is  placed 
on  the  desirability  of  BCG  vaccine  for 
children  who  Uve  in,  or  plan  to  travel  in, 
areas  where  tuberculosis  is  prevalent,  or 
are  in  situations  where  there  is 
likelihood  of  exposure  to  adults  with 
active  or  recently  arrested  pulmonary  or 
renal  tuberclulosis. 

b.  Contraindications.  The  vaccine  is 
contraindicated  in  persons  with  a  strong 
tuberculin  reaction,  fresh  smallpox 
vaccination,  or  in  bums.  Severe 
immunodeficiency  states,  whether 
congenital,  disease  produced,  or  drug 
induced,  are  also  Hsted  as  a 
contraindication. 

3.  Analysis — a.  Efficiacy — fl)  Aninal. 
There  is  an  extensive  review  of  animal 
data  in  the  submission  to  the  Panel  (Ref. 
6),  particularly  in  mice  and  guinea  pigs, 
showing  the  protective  efficacy  of  BCG 
vaccine  in  the  animal  systems,  including 
data  as  recently  as  1966  to  1970,  relating 


to  the  current  Tice  product  It  should  be 
noted,  however,  that  the  efficacy  of  BCG 
vaccine  in  animal  systems  is  not  well- 
correlated  with  efficacy  in  Imraans. 
(2)  Human.  The  submission  to  the 
panel  (Ref.  7)  provides  an  extensive 
review  of  both  the  controlled  and 
uncontrolled  studies  carried  out  in  the 
Chicago  area'  from  1937  through  the 
early  1950's.  Some  of  this  material  has 
already  been  published.  In  the  report  by 
Rosenthal  in  1961  (Ref  8).  there  was 
good  evidence  that  the  vaccine  was 
effective  in  reducing  the  rate  of 
tubercidosis  in  children  who  had  been 
vaccinated  by  a  multiple  puncture 
method  at  birth.  Both  liquid  an  freeze- 
dried  vaccines  were  used. 

b.  Safety— {!)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Over  the  past  35  years, 
many  thousands  of  vaccinations  were 
performed  using  Tice  vaccine,  No 
fatalities  have  been  directly  attributable 
to  BCG  vaccine  in  the  controlled  field 
trials  in  Chicago.  This  is  acceptable 
evidence  of  safety  of  this  vaccine.  In 
addition,  the  world  literature  attesting  to 
the  safety  of  BCG  vaccine,  as 
summarized  by  Mande,  is  noted  (Ref.  9). 
From  1931  to  1968, 13  fatahties  have 
been  reported  as  due  to  BCG  vaccine, 
with  probably  over  500  million  doses  of 
BCG  vaccine  having  been  given. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  appears 
to  be  satisfactory. 

4.  Critique.  The  1961  Rosenthal  study 
(Ref.  8)  is  sometimes  criticized  as  not 
being  completely  double-blinded,  but 
overall  it  may  be  accepted  as 
substantial  evidence  of  efficacy  of  the 
vaccine.  Studies  carried  out  since  that 
time  have  not  been  as  well  or  at  all 
controlled.  There  is,  however,  no 
mention  in  the  submission  of  the  several 
field  trails  using  Tice  vaccine  that 
showed  minimal  or  no  protection.  These 
include  the  Muscogee  County  Georgia 
study,  the  Georgia-Alabama  study,  and 
the  Bettag  study  in  an  Illinois  State 
school 

Nevertheless,  information  supplied  by 
the  manufacturer,  the  tests  that  this 
product  is  required  to  pass,  and  the 
general  body  of  data  relative  to  the 
safety  and  efficacy  of  BCG  vaccines  in 
man  are  considered  sufficient  to  place 
this  product  in  Category  I,  in  accordance 
with  the  discussion  of  this  issue  in  the 
Generic  Statement  The  labeling  should 
be  revised  to  include  the  current 
recommendation  of  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices. 

5.  Recommendations.  With  the 
exception  of  one  Panel  member  who 
recommended  that  this  product  be 
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nd  I.  Sutherland, 
icacy  of  Liquid  and 
BCC  Vaccine  in 
British  Medical 


,  Loewinsohn.  MX. 
I.e.  Thome,  and  V. 


placed  in  Category  tUA.  the  Panel 
recomraends  that  th^s  product  be  placed 
in  Category  I  and  th^t  the  appropriate 
licensefs)  be  continited  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  thq  recommendations 
of  this  Report. 

Rftraraicss 

(1)  BER  Volume 

(2)  BER  Volume ; 

(3)  BER  Volume  2117 

(4)  Springnett.  V.H. 
"Comparision  of  the  1 
Freeze-Dried  Strains  of 
Preventing  Tuberculoses,' 
Journal.  2:148-15a  1970. 

(5)  A  Report  From  the  Research  Ck>mmittee 
of  the  British  Tuberculosis  Association,  "BCG 
Vaccination  by  Multiple-Puncture:  Third 
Report"  Tubercle.  Loi^on,  46:111-120. 1965. 

(6)  BER  Volume  21C 

(7)  BER  Volume  211C 

(8)  Rosenthal.  S.R..  I 
Graham.  D.  Liveright.  i 
Johnson,  "BCG  Vaccination  Against 
Tuberculosis  in  Chicago:  A  Twenty- Year 
study  StatisticaUy  Ana  yzed,"  Pediatrics, 
28:622-641. 1961. 

(9)  Mande  ,  R.,  "Cas^  of  Fatal  Generalized 
BCG  Disease,"  in  "BCG  Vaccination," 
London,  Dawson  of  Pa  L  MaU,  196& 

G«neric  Statement 

Cholera  Vaccine 

Asiadc  cholera  is  va  acute  diarrheal 
disease  caused  by  V  '\brio  cholerae, 
which  in  its  severe  f^rm  is  characterized 
by  a  massive  loss  of  Ifluid  and 
electrolytes.  If  untreited.  this  disease 
may  result  in  circulatory  collapse  and 
death  within  1  day.  k  reality,  such 
severe  cases  are  the  exception  rather 
than  the  rule,  and  ep  demiological  data 
indicate  thart  for  eat  h  severe  case  there 
are  25  to  100  mild  to  asymptomatic 
cholera  infections.  F  )r  the  most  part, 
significant  epidemics  are  limited  to 
areas  with  poor  sanitation.  The  possible 
appearance  of  impoijted  cases  of  cholera 
in  countries  with  goc  d  sanitation  is 
enhanced  by  transpc  rtation  and 
increased  intematioi  tal  travel.  Since 
1960,  the  seventh  rec  orded  pandemic  of 
cholera  has  extendei  I  westward  from 
Southeast  Asia  acroi  is  the  Indian 
Subcontinent,  the  Mi  ddle  East,  into  the 
African  Continent  a  id  into  portions  of 
Southern  Europe.  A  fmall  outbreak  of 
)uisiana  in  late 
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prompt  and  adequate  replacement  and 
subsequent  maintenance  of  fluid  and 
electolyte  losses  and  correction  of 
metabolic  acidosis.  Adjunctive 
antibiotic  therapy  (usually  with 
tetracycline)  results  in  faster  elimination 
of  the  organism  and  shortens  the  period 
of  diarrhea.  With  prompt  and  adequate 
treatment,  using  intravenous  and/or  oral 
regimens,  mortality  is  less  than  1 
percent  Unfortimately,  adequate 
supplies  of  proper  intravenous  fluids 
and  knowledge  of  treatment  are  often 
unavailable. 

Immunization  with  cholera  vaccine 
has  been  practiced  for  over  75  years,  but 
no  adequately  controlled  studies 
defining  its  relatively  limited 
effectiveness  were  conducted  until  1963. 
In  the  United  States,  the  principal  use  of 
cholera  vaccine  is  for  military  personnel 
and  for  individuals  traveling  to  countries 
where  cholera  is  endemic  and/or  where 
evidence  of  immunization  is  required. 
Although  cholera  is  a  quarantinable 
disease,  under  international  health 
regulations,  international  certificates  of 
vaccination  for  fravelers  from  infected 
areas  are  no  longer  required  in  the 
United  States  and  many  other  countries. 
In  spite  of  the  international  health 
regulations  and  the  total  lack  of  any 
evidence  that  cholera  vaccine  prevents 
individuals  from  becoming  carriers, 
some  countries  still  require  evidence  of 
vaccination  of  travelers.  The  United 
States  does  not  require  vaccination  of 
travelers  from  any  country,  and  it  is 
generally  recommended  that  areas  faced 
with  an  epidemic  should  not  rely  solely 
on  vaccination  but  devote  resouirces  to 
provision  of  adequate  treatment 
facilities,  disease  surveillance  efforts, 
and  improvment  of  sanitation. 

Nature  of  Product 

Cholera  vaccine,  as  licensed  in  the 
United  States,  is  a  bivalent  whole  cell 
bacterial  suspension  containing  equal 
quantities  of  Ogawa  and  Inaba 
serotypes  of  Vibrio  cholerae  at  a 
concentration  of  8  x  10'  bacteria  per  mL 
Only  Ogawa  and  Inaba  organisms  of  the 
"classical"  biot}rpe  are  employed  since 
animal  and  field  experience  has  shown 
that  there  is  no  advantage  to  the 
inclusion  of  organisms  of  the  currently 
pandemic  "El  Tor"  biotype  that  are 
antigenically  identical  and  belong  to 
either  the  Ogawa  or  Inaba  serotypes. 

Production 

Organisms  of  the  two  serotypes  are 
grown  separately  on  agar,  or  in  the  case  - 
of  one  manufacturer,  in  a  casein- 
hydrolysate  broth.  The  bacterial  coimt  is 
standardized  usually  by  opacity 
determination  prior  to  addition  of  0.5 
percent  phenol.  The  two  serotype 


antigens  are  combined  in  equal  amounts 
and  diluted  in  0.5  percent  phenolized    . 
saline  to  a  suspension  of  8  x  10' 
organisms  per  mL  for  the  final  vaccine. 

Although  0.5  percent  phenol  is  the 
only  killing-preserving  agent  currently 
employed  in  licensed  vaccines,  formalin, 
mild  heat,  and  organic  mercurials  also 
have  been  employed  in  other  countries. 
No  clear-cut  advantage  or  disadvantage 
of  any  particular  killing-preserving  agent 
is  descemible  form  available  data  in 
man. 

The  final  vaccine  is  tested  according 
to  the  U.S.  standards.  In  addition  to 
tests  for  sterility  and  general  safety,  the 
vaccine  must  be  tested  for  nitrogen 
content  freedom  from  toxicity  (weight 
gain  in  mice),  and  antigenicity 
(protective  activity  in  mice  challenged 
intraperitionally  with  each  serotype 
suspended  in  mucin). 

Use  and  Contraindications 

This  product  is  intended  for  active 
immunization  against  cholera.  Primary 
immunization  of  adults  has  traditionally 
consisted  of  two  subcutaneous  or 
intramuscular  injections  of  0.5  and  1.0 
mL  respectively,  given  1  week  to  1 
month  apart.  Reduced  doses  have  been 
recommended  for  children  10  years  of 
age  or  under.  Booster  doses  are 
recommended  every  6  months  as  long  as 
the  likelihood  of  infection  exists. 

In  the  light  of  published  data  now 
available  (Ref.  1),  no  advantage  is 
gained  by  the  1.0  mL. volume  for  the 
second  dose,  and  the  recommended 
schedule  can  be  restated  as  follows: 


OoM  vohne  (fflU 

Dose  numtwr 

Intrader- 
mal'age 
(yeari) 
>S 

Subcutaneous  or 
Intramuscular  age  (years) 

<S 

5-10 

>10 

2 

BooMflri „ 

0.2 
0.2 
0.2 

0.2 
0.2 
Oi 

0.3 
0.3 
0.3 

05 

as 

0.5 

'  Higher  levels  of  protection  (antibody)  may  be  achieved 
in  children  <  5  years  by  the  subcutaneous  or  intramuscular 
routes.  In  adults,  somewhat  lower  levels  of  protection  may 
be  obtained  by  the  intradermal  route,  but  this  route  may  be 
used  as  a  means  of  minimizing  reactions  where  a  high 
level  of  protection  is  not  necessary  (e.g..  most  foreign 
travelers). 

Absolute  contraindications  to  the  use 
of  cholera  vaccine  are  virtually 
nonexistent.  Severe  reactions  have  been 
reported  but  are  extremely  rare.  As  with 
other  antigens,  individuals  receiving 
corticosteroids  or  other 
immunosuppressive  drugs  may  not 
display  an  optimum  response. 
Inununization  shoidd  be  withheld  during 
febrile  illnesses  to  avoid  confusion  as  to 
the  cause  of  further  fever. 
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Safety 

bmnanization  with  cholera  vaccine  is 
generally  accompanied  by  mild  to 
moderate  tenderness  at  the  infection 
site,  although  more  severe  local 
reactions  may  occur  occasionally.  Such 
reactions  may  persist  2  to  3  days. 

Local  reactions  may  be  accompanied 
in  some  instances  by  mild  fever, 
malaise,  and  headache.  With  adherence 
to  the  U.S.  standards,  excessive  antigen 
content  (i.e.,  significantly  more  than 
8x10' organisms  per  mL)  should  be 
largely  eliminated  as  a  cause  of       , 
-   potential  reactions. 

Each  batch  of  cholera  vaccine  must 
pass  the  standard  Bureau  of  Biologies 
requirements  for  safety  before  it  is 
released. 

In  summary,  untoward  reactions  are 
not  a  major  problem  with  cholera 
vaccine  when  property  produced  and 
administered. 

Effectiveness 

Properly  controlled  field  trials  of 
cholera  vaccines  were  first  conducted  in 
the  early  1960's.  Over  subsequent  years 
a  series  of  field  trials  have  been  carried 
out  in  Bangladesh,  the  Philippines,  and 
India  (Ref.  2).  A  variety  of  vaccines, 
some  experimental,  have  been  tested 
and  their  apparent  efficacy  has  varied 
widely,  as  have  results  from  one  trial  to 
another.  In  general,  protection  in  the 
range  of  30  to  90  percent  has  been 
observed  and  has  persisted  for  3  to  6 
months.  However,  in  a  recent  study  a 
monovalent  vaccine  of  higher  potency 
has  shown  good  protection  for  as  long 
as  3  years. 

The  seasonal  nature  of  cholera 
complicates  evaluation  of  the  duration 
of  protectipn,  but  protection  is  minimal 
or  nonexistent  with  most  vaccines  in  the 
subsequent  cholera  season  (i.e.,  usually 
1  year  later).  More  prolonged  protection 
has  been  observed  in  trials  of  an 
experimental  oil  adjuvant  vaccine  in  the 
Philippines  and  with  a  fluid  vaccine  of 
high  antigen  content  in  Bangladesh.  The 
oil  adjuvant  vaccine  produced  severe 
local  reactions  in  the  majority  of 
recipients. 

Field  trials  of  monovalent  vaccines  in 
Bangladesh  and  the  Philippines  have 
shown  that  primary  immunization  with 
the  Ogawa  vaccine  gave  no  protection 
against  Inaba  infection,  whereas  Inaba 
vaccine  offered  some  cross-protection 
against  Ogawa  infection.  These  studies 
validate  the  need  for  bivalent  vaccine 
because  the  infecting  serotype  often 
cannot  be  predicted. 

Although  no  precise  correlation  can 
be  established  between  potency  as 
determined  in  the  mouse  and  human 
effectiveness  in  field  trials,  a  general 


relationship  seems  to  exist  (Ref.  3).  The 
mouse  protection  test  shows  the  same 
trend  in  cross-protection  between 
serotypes  as  observed  in  field  trials.  The 
ability  to  stimulate  vibriocidal  antibody 
in  children- is  reasonally  well  ccHrelated 
with  vaccine  potency  determined  in  the 
mouse  (compare  Figures  3  and  4  (Ref. 
3)).  With  bivalent  vaccines,  protection  in 
man  is  correlated  with  acquisition  of 
circulating  vibriocidal  antibody. 
Monovalent  Ogawa  vaccine  stimulates 
vibriocidal  antibody  against  the  Inaba 
serotype,  but  fails  to  protect  against 
Inaba  infection,  except  perhaps  in  adults 
in  endemic  areas. 

Therefore,  the  mouse  protection  test 
seems  to  be  the  most  reasonable 
potency  assay  now  available,  although 
the  disease  in  the  mouse,  a  fulminating 
septicemia,  bears  no  resemblance  to 
cholera  in  man. 

Although  the  vaccine  prevents  clinical 
cholera  in  approximately  50  percent  of 
recipients  for  3  months  or  longer,  cost- 
effectiveness  data  indicate  that  cholera 
vaccinati(Hi  is  of  little  value  as  a  public 
health  measure  in  combating  a 
threatened  cholera  epidemic.  Cholera 
vaccines  do  not  interrupt  transmission 
or  prevent  acquisition  of  the  carrier 
state.  It  seems  wiser  to  expend 
resources  to  improve  diagnosis,  to  make 
available  simple  rehydration  facilities 
(which  are  needed  regardless  of 
vaccination),  to  improve  surveillance,  to 
conduct  health  education  programs,  and, 
where  possible,  to  improve  sanitation. 
Uofortimately,  few  health  authorities 
can  resist  the  intense  poUtical  and 
pubhc  clamor  for  mass  vaccination 
programs  which  at  best  will  offer  limited 
protection  to  only  a  small  segment  of  the 
population  at  risk,  even  in  the  rare 
instances  when  they  can  be  efficiently 
carried  out 

Special  Problems 

The  major  limitation  of  immunization 
against  cholera  with  presently  available 
vaccines  is  their  inability  to  induce  an 
efficient  and  durable  immunity  in  the 
gut.  Parenteral  immunization  does  not 
seem  to  be  an  efficient  means  of 
stimulating  the  secretory  immune 
system  against  cholera.  Oral 
immunization  with  killed  vaccines  or 
live  avirulent  vaccine  is  a  current 
research  objective. 

Recognition  of  the  fact  that  Vibrio 
cholerae  induces  disease  by  production 
of  a  potent  heat-labile  enterotoxin 
(which  is  a  classical  exotoxin)  has 
raised  extensive  interest.  This  antigen  is 
not  present  in  significant  quantities  in 
any  available  vaccine.  A  highly  purified 
toxoid,  detoxified  with  glutaraldehyde 
(because  formalin-toxoid  showed 
reversion),  has  failed  to  confer 


significant  protection  when 
administered  parenterally  in  field  trials 
in  Bangladesh  and  the  Philippines.  It  is 
possible  that  this  antigen  combined  with 
the  whole  cell  vaccine  may  have 
additive  or  synergistic  effects,  but  this 
awaits  future  product  development  and 
field  trial.  Oral  administration  of  toxoid 
is  also  being  considered,  in  the  hope  of 
inducing  secretory  antibody.  This 
assumes  great  importance,  because 
available  data  from  animal  models 
clearly  indicate  the  need  for 
neutralization  of  the  toxin  before  it  can 
act  on  epithelial  cell  surfaces  lining  the 
gut. 

Recommendations 

1.  The  Panel  recommends  that  public 
support  for  development  of  an  improved 
cholera  vaccine  should  be  continued. 
Such  support  is  necessary  because 
unsatisfactory  sanitary  conditions  in 
many  countries,  including  some  in  the 
Western  Hemisphere,  make  it  clear  that 
control  of  the  disease  by  sanitation 
alone  cannot  be  realized  in  the 
foreseeable  future. 

2.  Due  to  limited  effecbveness  of 
presently  available  vaccines,  the  Panel 
does  not  recommend  that  they  be 
employed  as  a  primary  pubhc  health 
measure  for  mass  immunization  of 
populations  threatened  with  cholera. 
The  Panel  recommends  that  the  major 
efforts  to  control  cholera  comprise  those 
of  a  sanitary  nature  and,  in  addition, 
include  development  of  surveillance 
systems  and  provision  of  adeqaate 
facihties  for  diagnosis  and  treatment. 
Vaccine  at  present  can  be  recommended 
for  individuals  who  may  visit  countries 
that  still  require  evidence  of 
immunization  beyond  the  current 
requirements  of  International  Health 
Regulations.  Cholera  vaccine  may  also 
be  prescribed  as  a  secondary  measure  in 
the  prevention  of  cholera  in  special 
circumstances  for  individuals  or  groups 
who  need  or  may  desire  an  additional 
measure  of  protection  beyond  that 
provided  by  sensible  precautions  in 
consumption  of  food  and  drink. 

Basis  for  Classification 

Because  of  the  limited  efficacy  of 
cholera  vaccine  and  the  need  for  field 
trials  in  foreign  lands  for  proof  of 
efficacy,  the  Panel  considered  that  the 
mouse  protection  test  which  has  been 
well-correlated  with  efficacy,  and 
fidelity  to  methods  of  well-established 
vaccine  production  are  all  that  can  be 
relied  upon  as  a  basis  for  classification. 
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SPECIFIC  PRODudr  REVIEWS 

Cholera  Vaccine  Manufactured  by  Eli 
Lilly  and  Company 

1.  Description.  Thi  i 
suspension  of  killed 
prepared  from  the 
(equal  parts)  serotyi^s 
cholerae.  The 
nutrient  agar,  suspeiided 
sodium  chloiide  soMtion, 
with  0.5  percent 
the  preservative.  Th4 


In  aba 


vaccine  is  a 
vibrio  organisms 
and  Ogawa 
of  Vibrio 


organ^ms  are  grown  on 
in  isotonic 
and  killed 
dI,  which  serves  as 
vaccine  is 


standardized  to  contain  8,000  million 
organisms  per  mL  Total  nitrogen 
content  of  the  final  vaccine  does  not 
exceed  0.05  mg  nondialyzable  nitrogen 
per  dose. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  vaccine  is 
recommended  for  active  immimization 
against  cholera.  The  dose  is  a  single  0.5 
mL  injection  subcutaneously  or 
intramuscularly,  but  a  second  injection 
of  1  mL,  presumably  1  month  or  more 
later,  is  recommended  when  insanitary 
conditions  may  be  encountered.  Booster 
doses  of  0.5  mL  are  indicated  every  6 
months  if  protection  is  needed.  A 
reduced  dosage  schedule  is 
recommended  for  children  5  to  9  years 
and  a  further  reduction  for  children  of  6 
months  to  4  years  of  age. 

b.  Contraindications.  Vaccine  should 
not  be  given  during  acute  illness, 
convalescence  from  surgery  or  trauma, 
or  in  other  conditions  that  would 
depress  the  immune  response.  The 
manufacturer  cautions  against 
simultaneous  use  of  steroids,  etc.,  during 
immunization  and  comments  on  their 
danger  in  the  presence  of  exposure  to 
infectious  disease. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  submission  (Ref.  1) 
cites  various  articles  on  the 
effectiveness  of  cholera  vaccine  in  field 
trials.  It  fails  to  note  that  at  least  one  of 
these  trials  was  actually  conducted  with 
Eli  Lilly  and  Company's  cholera  vaccine. 
The  trial  in  question  gave  some  of  the 
best  protection  results  observed  to  date. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  A  large  number  of  doses 
have  been  distributed  in  the  last  5  years 
with  only  11  complaints,  3  of  which  are 
presumably  irrelevant. 

c.  Benefit/risk  ratio.  The  benefits  for 
most  recipients  (especially  travelers]  are 
minor,  but  the  risk  factor  is  very  slight. 
Therefore,  within  the  general  limitations 
and  expectations  of  cholera  vaccine,  the 
benefit-to-risk  assessment  of  this 
product  is  satisfactory  in  those 
instances  in  which  vaccine  use  is 
indicated. 

4.  Critique.  Despite  the  generally 
modest  evidence  regarding  any  specific 
cholera  vaccine,  as  well  as  cholera 
vaccines  in  general,  this  product  is  of 
relatively  high  acceptability  when 
circumstances  indicate  its  use.  The  label 
points  out  the  shortcomings  of  cholera 
vaccine  and  is  generally  adequate. 
However,  the  importance  of  hygienic 
measures  to  control  this  disease  should 
be  pointed  out  in  the  package  insert, 
which  should  also  note  the  recent 
evidence  suggesting  that  the  second 


dose  may  be  reduced  to  0.5  mL  The 
lengthy  discussion  on  corticosteroids  in 
the  face  of  infectious  diseases  is  • 

execssive  and  should  be  shortened. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
Ucense(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  the  recommendations 
of  this  Report 

Cholera  Vacdne  Manufactured  by 
Lederle  Laboratories  Division,  American 
Cyanamid  Co. 

1.  Description.  Cholera  vaccine  is  a 
bivalent  mixture  of  Vibrio  cholerae 
containing  Ogawa  and  Inaba  serotypes, 
each  at  a  concentration  of  4  x  10*  cells 
per  mL  (total  count  8  x  10*  per  mL). 
Lederle  Laboratories  Division's  vaccine 
contains  organisms  grown  in  casein 
hydrolysate  broth  and  killed  and 
preserved  with  0.45  percent  phenoL 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  cholera.  The  recommended 
dosage  consists  of  0.5  mL  and  1.0  mL 
injections  4  weeks  apart  with 
reimmunization  every  6  months.  No 
provision  is  made  for  reduced  dosage  for 
children. 

b.  Contraindications.  Not 
recommended  for  use  in  the  presence  of 
acute  infections. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements, 

(2)  Human.  No  specific  data  on 
immimogenicity  of  this  product  in  man 
was  provided.  This  particular  product 
has  not  been  employed  in  a  controlled 
field  trial,  but  is  similar  in  potency  to 
products  which  have  been  so  evaluated 
and  found  to  give  modest  protection 
(±50  to  70  percent)  for  3  to  6 
months. 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  Data  from  the 
manufacturer's  complaint  files  revealed 
a  very  low  rate  of  reaction  complaints, 
all  of  a  relatively  minor  nature. 

c.  Benefit/risk  ratio.  The  benefits  for 
most  recipients  (especially  travelers]  are 
minor,  but  the  risk  factor  is  very  slight. 
Therefore,  within  the  general  limitations 
and  expectations  of  cholera  vaccine,  the 
benefit-to-risk  assessment  of  this 
product  is  satisfactory  in  those 
instances  in  which  vaccine  use  is 
indicated. 

d.  Labeling.  The  labeling  needs  to  be 
revised  to  correct  one  minor  inaccuracy 
in  that  the  United  States  Public  Health 
Service  no  longer  requires  vaccination 
of  travelers  entering  the  United  States 


•  ■  -  • 

Federal  Register  /  Vol.  50.  No.  240  /  Friday.  December  13.  Ig85  /  Proposed  Rules 


51069 


fix>in  infected  areas.  In  fact,  cholera 
vaccine  is  no  longer  required  by 
International  Health  Regulations,  but  a 
number  of  nations  still  unilaterally 
require  it. 

4.  Critique.  A  field  trial  would  be 
impractical  for  obvious  reasons  as 
previously  discussed  in  this  Report 
Vibriocidal  antibody  levels  in  recipients 
could  be  determined,  but  would  be  hard 
to  interpret  and  would  inevitably  be 
seen  with  vaccines  meeting  U.S. 
standards  of  potency.  The  labeling  fairly 
states  the  limited  expectation  for 
efficacy  of  such  a  product 

5.  Recommendations.  lie  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(8)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  the  recommendations 
of  this  Report. 

Cholera  Vacdne  Manufactured  by 
Merck  Sharp  ft  Dohme.  Division  of 
Merck  ft  Co.,  Inc. 

1.  Description.  The  manufacturer  has 
provided  very  little  material  except  to 
say  that  it  contains  4  billion  cells  each 
of  killed  whole  bacteria  of  the  Inaba  and 
Ogawa  strains  per  mL  llie  diluent  is 
physiological  saline  with  0.5  percent 
phenol. 

2.  Labeling — a.  Recommended  use/ 
indications.  No  package  insert  is 
provided.  However,  the  label  states  that 
2  doses  at  7-  to  10-day  intervals  given 
subcutaneously  are  recommended,  the 
first  being  0.5  mL  and  the  second  1.0  mL 

b.  Contraindications.  None  is 
mentioned. 

3.  Analysis— a.  Efficacy— {1)  Animal. 
None  is  described. 

(2)  Human.  None  is  described  except 
reference  to  other  studies.  However,  in 
the  submission  (Ref.  2)  there  is  one 
reference  to  McBean  (Ref.  3).  in  which  a 
few  patients  were  given  this  preparation 
both  subcutaneously  and  intradermally 
to  compare  the  two  routes.  Apparently 
titers  were  satisfactory. 

b.  Safety— (1)  Animal.  This 
submission  states  that  the  bulk  vaccine 
and  the  final  product  meet  Federal 
requirements. 

(2)  Human.  No  evidence  is  provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  for  this  product  cannot 
be  determined  because  of  insufficient 
information. 

4.  Critique.  This  submission  is 
incomplete.  Little  or  no  information 
regarding  efficacy  is  supplied,  and  the 
submission  regarding  animal  safety  is 
minimal.  There  are  no  data  submitted 
regarding  human  safety.  Apparently  this 
manufacturer  is  simply  retaining  its 
license  but  the  product  does  not  appear 
to  be  marketed. 


5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  and  there  are 
insufficient  data  on  labeling,  safety,  and 
effectiveness. 

Cholera  Vaccine  Manufactured  l>y 
Merrell-National  Laboratories,  Division 
of  Ricliardson-Menell,  Inc. 

1.  Description.  Each  mL  of  vaccine 
contains  8X10*  killed  Vibrio  cholerae, 
4XlO»Ogawa  and  4x10*  Inaba  strain, 
suspended  in  isotonic  sodium  chloride 
solution.  The  organisms  are  grown  on 
agar  and  killed  and  preserved  with  0.5 
percent  phenol. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  cholera.  It  is  pointed  ont  that 
immunization  is  mandatory  for  travel  in 
many  parts  of  the  world.  However,  none 
of  the  shortcomings  of  cholera  vaccine  is 
mentioned. 

(1)  Adults.  Initial  injection  of  0.5  mL;  a 
second  injection  of  1.0  mL  given  1  week 
to  1  month  or  mora  later.  Booster 
injections:  0.5  mL  every  6  months  while 
danger  of  infection  exists. 

(2)  Children.  Two  injections  given  1 
week  to  1  month  apart  in  the  following 
dosage  according  to  age:  6  months  to  4 
years:  0.1  mL.  0.3  mL;  5  to  9  yean:  0.3 
mL.  0.5  mL;  and  10  yean  and  over:  adult 
schedule. 

(3)  Booster  injections.  Give  the  same 
amount  as  the  firat  dose  indicated  above 
every  6  months  while  danger  of  infection 
exists. 

b.  Contraindications.  It  is  stated 
"None  known."  Advene  reactions  are 
mentioned. 

3.  Analysis— a.  Safety— (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Referral  (Ref.  4)  to  the 
general  literature  only,  with  no 
information  specifically  for  this  product 

b.  Efficacy— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  One  study  by  Verway 
(Ref.  5)  compares  vibriocidal  antibody 
responses  among  volunteera  given  either 
Cholera  Research  Laboratory  vaccine 
(apparently  manufactured  by  Eli  Lilly 
and  Company)  or  a  vaccine  from  the 
National  Drug  Company.  Since  the 
National  Drug  Company's  product  is 
now  the  Merrell-National  Laboratories' 
product  there  are  data  in  support  of 
human  immunogenidty  for  tliis  product 

c.  Benefit/risk  ratio.  The  benefits  for 
most  recipients  (especially  travelera)  are 
minor,  but  the  risk  factor  is  very  slight 
Therefore  within  the  general  limitations 
and  expectations  of  dholera  vaccine,  the 


benefit-to-risk  assessment  of  the  product 
is  satisfactory  in  those  instances  in 
which  vaccine  use  is  indicated. 

4.  Critique.  The  labeling  could  be 
improved  by  mentioning  that  only  one 
injection  is  required  for  international 
travel,  although  two  injections  may  give 
somewhat  better  protection.  The  short 
duration  of  protection  from  cholera 
vaccine  is  not  mentioned,  although  the 
need  for  booster  injections  is  pointed 
out  Under  contraindications  it  is  merely 
stated  that  none  are  known,  whereas  the 
vaccine  probably  should  not  be  given 
during  acute  illnesses  and  in  peraons 
who  have  previously  experienced  severe 
reactions  to  the  vaccine. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
licen8e(s]  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  the  recommendations 
of  this  Report. 

Cholera  Vaccine  Manufactured  by 
Wyeth  Laboratories.  Inc. 

1.  Description.  Each  1  mL  of  the 
vaccine  contains  not  more  than  4X10* 
Vibrio  cholera,  serotype  Inaba.  not  more 
than  4X10*  Vibrio  cholera,  serotype 
Ogawa  which  has  been  on  trypticase 
soy  agar  containing  pancreatic  digest  of 
casein,  soy  poptone,  and  sodium 
chloride.  The  organisms  are  removed 
fivm  the  agar  surface,  suspended  in  0.02 
molar  phosphate  bu^ered  saline,  and 
phenol  added  to  a  concentration  of  0.5 
percent 

2.  Labeling— a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  cholera.  The  recommended  dose 
and  intervals  between  doses  are  cleariy 
delineated  in  the  labeling. 

b.  Contraindications.  Intercurrent 
active  infection  is  Usted  as  a 
contraindication  to  vaccination. 

3.  Analysis— a.  Efficacy— {1]  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Nine  controlled  studies 
have  been  carried  out  in  the  Phillipines. 
Bangladesh,  and  in  India  (Ref.  6). 
Vaccines  of  this  type  have  shown  from 
39  to  93  percent  protection.  Mosley  (Ref. 
7)  has  demonstrated  that  a  doubling  of 
the  mean  vibriocidal  antibody  titer  by 
active  immunization  was  associated 
with  a  50  to  60  percent  reduction  of  the 
cholera  case  rate.  It  is  not  clear  whether 
or  not  a  Wyeth  Laboratory  preparation, 
per  se,  was  used  in  any  of  these  trials. 

b.  Safety— (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Local  reactions  are 
reported  to  be  common;  in  addition, 
some  patients  experience  malaise  and 


51070 


P«d0ral  Rogistsr  /  Vol.  SO.  Na  249  /  Friday,  December  13.  1985  /  Proposed  Rules 


fBver.  No  speci^c  data,  however,  are 
provided  in  the  bubmission  (Rel  8)  with 
regard  to  the  safety  of  Wyeth 
Laboratories'  cholera  vaccine. 

c.  Benefit/risk  ratio.  The  benefits  for 
most  recipients  (especicdly  travelers)  are 
minor,  but  the  risk  factor  is  very  slight. 
Therefore  within  the  general  limitations 
and  expectationis  of  cholera  vaccine,  the 
benefit-to-risk  ajssessment  of  this 
product  is  satisi  actcuy  in  those 
instances  in  wh  ch  vaccine  use  is 
indicated. 

4.  Critique.  W  ithin  the  general 
limitations  of  pr  ^sently  available  killed/ 
whole  bacterial  cell  cholera  vaccines  as 
discussed  in  the  generic  statement,  this 
product  is  accep  tably  safe  and  elective. 
The  labeling,  wl  lile  presently 
satisfactory  and  in  conformity  with 
national  recomiiendations,  should  be 
revised  to  reflea  the  recommendations 
of  the  Panel  as  f^und  in  the  Generic 
Statement  on  Labeling. 

5.  Recommenaations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
]icense(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  witl|  the  recommendations 
of  this  Report. 
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Generic  Statem^it 

Plague  Vaccine 

Plague  is  an  a|:ute  infectious  disease 
caused  by  a  grati-negative  bacillus. 
Yersinia  pestis.  Which  has  its  natural 
reservoir  in  wild  rodents.  In  its  classical 
form  usual  features  include 
lymphadenitis  a  id  septicemia.  Often 
toxemia,  high  fe  /er,  petechial 
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hemorriiaget.  and  shock  are 
concomitant  features.  There  are  three 
clinical  forms:  bubonic,  primary 
septicemic,  and  primary  pneumonic. 
Untreated  bubonic  plague  has  a  case 
fatality  rate  of  about  50  percent,  while 
imtreated  primary  septicemic  or 
pneumonic  plague  is  almost  uniformly 
fatal.  Sylvatic  plague  exists  in  the 
Western  one-third  of  the  United  States, 
but  cases  in  man  are  sporadic  (20  cases 
were  reported  in  the  United  States  in 
1975]  and  routine  immunization  of 
general  population  has  not  been 
recommended. 

Description  and  Production 

Plague  vaccine  U.S.P.  is  produced 
fitim  Yersinia  pestis  strain  195/P.  which 
is  grown  on  E  medium  and  the  harvested 
organisms  are  killed  by  addition  of  37 
percent  formaldehyde  (final 
concentration.  0.5  percent  formalin). 
Phenol  is  added  to  a  final  concentration 
of  0.5  percent  as  a  preservative.  The 
vaccine  contains  trace  amounts  of 
media  constituents  but  no  detectable 
blood  group  substances. 

Indications  and  Contraindications 

Immimization  is  recommended  for 
those  persons  who  must  be  in  known 
plague-endemic  areas,  such  as  Laos. 
Cambodia,  and  Vietnam  and  certain 
areas  in  the  Western  Hemisphere.  In 
addition,  antiplague  immunization 
seems  appropriate  for  selected  groups 
such  as  laboratory  workers,  field 
personnel  and  epidemiologists  who  are 
involved  in  plague  research  and/or 
study.  Despite  its  reactogenicity,  when 
indicated,  there  apparently  are  no 
absolute  contraindications. 

Safety 

Plague  vaccine  produces  both  local 
and  systemic  reactions.  Local  reactions 
consist  of  edema  and/or  induration  at 
the  site  of  inoculation.  Such  reactions 
may  demonstrate  a  wheal  and  flare 
response  and  may  temporarily  limit  the 
use  of  the  involved  extremity.  Systemic 
reactions  vary  from  malaise,  mild 
headache,  and  generalized  muscular 
aches  to  anaphylactoid  responses. 

In  carefully  observed  subjects  (2,688 
injections  of  E  medium  vaccine  into  523 
individuals)  (Ref.  1),  local  reactions 
occurred  in  11  to  24  percent  of 
individuals  while  systemic  reactions 
occurred  in  4  to  10  percent.  Urticarial 
responses  occurred  in  0.07  percent.  With 
reduction  in  booster  dosage  from  0.5  mL 
to  0.25  mL,  a  65  to  70  percent  reduction 
in  systemic  and  local  reactions  ensued 
without  apparent  loss  of 
immunogenicity. 


Efficacy  • 

The  efficacy  of  killed  plague  vaccine 
in  humans  has  not  been  defined  in  well- 
designed  controlled  field  trials. 
However,  the  efficacy  of  plague  vaccine 
(E  medium)  has  been  demonstrated  to 
the  satisfaction  of  the  Panel  by 
reviewing  the  experience  of  U.S.  military 
personnel  in  Southeast  Asia  from  1963 
to  1972  (Refs.  2  and  3).  This  latter 
experience  briefly  summarized  is  as 
follows:  (1)  A  rate  of  one  case  of 
diagnosed  plague  infection  per  million 
man-years  of  exposure  occurred  among 
vaccinated  Americans  operating  in 
Vietnam;  (2)  thousands  of  Vietnamese 
(approximately  5,000  cases  per  year  per 
15  million  population,  i.e.,  333  cases  per 
million  man-years)  contracted  plague 
during  this  period  with  confirmation  in 
many  and  with  fiequent  fatilities;  and 
(3)  Americans  frequendy  contracted 
murine  typhus  caused  by  Rickettsia 
mooseri,  an  agent  which  is  carried  and 
transmitted  in  Vietnam  by  the  same 
flea/rodent  hosts  as  Yersinia  pestis  (the 
Oriental  rat  flea  Xenopsylla  cheopis  and 
domestic  rats,  Rattus  species).  In  one 
study.  12  percent  of  American  patients 
with  proven  murine  typhus  had 
serological  evidence  suggesting  that 
they  were  concomitantly  infected  with 
Yersinia  pestis,  but  none  developed 
clinical  evidence  of  bubonic  plague. 

One  factor  that  could  not  be 
documented  from  the  available  data 
derived  from  the  Vietnam  experience  is 
what  proportion  of  the  U.S.  personnel 
had  received  no  more  than  three  doses 
of  plague  vaccine  prior  to  their  field 
service  and  potential  exposure.  A 
reasonable  estimate  would  be  that 
approximately  75  percent  of  personnel 
fell  into  this  category.  A  second  variable 
that  could  not  be  documented  was  the 
extent  of  and  criteria  for  use  of 
antibiotics  such  as  tetracyclines  since 
many  febrile  illnesses  were  treated 
empirically  with  broad-spectrum 
antibiotics. 

Despite  evidence  that  strongly 
suggests  that  plague  vaccine  is  effective, 
an  optimal  vaccination  schedule 
remains  to  be  determined.  The 
administration  of  booster  doses  at  3- 
month  intervals  as  recommended  by  the 
manufacturer  or  even  at  6-month 
intervals  as  carried  out  by  the  U.S. 
military  has  many  drawbacks, 
particularly  in  the  context  of  the 
reaction  rates.  In  addition,  recent 
studies  suggest  that  such  frequent 
injections  are  unnecessary. 

Investigators  at  the  U.S.  Army 
Medical  Research  Institute  of  Infectious 
Diseases  and  at  the  Walter  Reed  Army 
Institute  of  Research  have  shown  that 
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after  an  individual  has  received  a 
primary  series  of  three  injections  and 
approximately  Ave  booster 
innoculations  of  plague  vaccine,  a 
plateau  in  passive  hemaggulutination 
titer  is  achieved,  which  is  not  exceeded 
by  further  immunizations  and  that  long- 
term  interruptions  of  booster  injection 
schedules  did  not  result  in  a  marked 
decline  in  these  antibody  titers.  They 
have  also  demonstrated  that  86  percent 
of  29  vaccines  developed  a 
demonstrable  passive 
hemmagglutination  titer  (geometric 
mean  titer  of  1:27)  within  60  days  after 
one  injection  of  1  mL  of  plague  vaccine; 
and  that  90  percent  developed 
signiHcant  titers  (geometric  mean  titer  of 
1:140)  within  15  days  after  receiving  a 
second  dose  of  0.2  mL  iVi  months  after 
the  ftrst  dose.  A  booster  dose  of  0.2  mL 
given  6  months  after  the  second  dose 
resulted  in  a  geometric  mean  titer  of 
1:576 15  days  later  in  93  percent  of  the 
vaccines.  As  is  the  case  with  all 
vaccines,  it  would  be  of  great  advantage 
to  have  serological  tests  or  reproducible 
animal  systems  that  correlate  closely 
with  protective  value  for  man.  For 
plague,  a  standardized  mouse  protection 
test  (reported  as  mouse  protection 
index)  has  been  considered  to  be 
valuable.  Mouse  protection  indices  of  10 
or  less  have  been  associated  with 
immunity  against  plague.  The  average 
mouse  protection  index  for  sera 
collected  from  nonimmune  subjects  is 
16;  mouse  protection  index  values  of  S  5 
are  observed  in  sera  collected  from 
patients  convalescing  from  plague. 
There  is  a  reasonable  correlation 
between  a  passive  hemagglutination 
titer  of  ^1:128  and  mouse  protection 
index  of  =10;  however,  in  one  series  the 
correlation  failed  to  hold  in  6  to  36 
subjects  (17  percent). 

Special  Problems 

1.  The  available  data  concerning 
immune  responses  in  man  have  not  been 
incorporated  into  recommendations  for 
use  of  the  product. 

2.  The  following  recommendations  on 
plague  immunization  should  be 
considered: 

a.  A  primary  series  of  three 
intramuscular  injections  (1  mL,  0.2  mL, 
and  0.2  mL]  1  and  6  months  apart, 
respectively. 

b.  Booster  intramuscular  inoculations 
of  0.2  mL  at  12, 18,  and  24  months. 

c.  Where  technically  feasible, 
serological  testing  for  passive 
hemagglutinating  antibodies  should  be 
done  1  month  after  each  of  the  booster 
inoculations  (mouse  protection  index 
tests  would  also  be  useful  but  are  less 
generally  available). 


d.  In  persons  achieving  a  titer  of  1:128 
after  the  third  and  fifth  inoculation, 
further  booster  does  should  be 
administered  under  the  following 
circumstances: 

(1)  When  the  passive 
hemagglutination  titer  falls  below  1:32. 

(2)  Empirically  every  2  years  when  the 
patient  cannot  be  tested  serologically. 

3.  The  percentage  of  individuals  who 
are  apparently  nonresponders  is  of 
concern.  However,  such  individuals  may 
well  have  partial  protection  against 
Yersinia  pestis  va  spite  of  a  total  failure 
to  demonstrate  immune  responses  by 
laboratory  tests.  Again  drawing  from  the 
experience  in  Vietnam,  there  was  no 
obvious  problem  posed  by  the  projected 
8  percent  of  persons  who  fell  into  this 
category  of  nonresponders.  In  fact,  some 
special  forces  personnel,  demonstrated 
to  have  been  seronegative  prior  to  their 
service  in  areas  with  considerable 
plague  activity,  were  observed  to 
seroconvert  without  specific  plague-like 
illnesses  during  their  field  service.  Again 
the  possible  role  of  antibiotic  usage 
could  not  be  evaluated  as  a  modifier  in 
this  situation. 

4.  It  is  obvious  that  regidar  serological 
testing  can  be  followed  only  among 
selected  small  groups  such  as  laboratory 
workers,  field  personnel, 
epidemiologists,  etc.,  and  cannot  be 
applied  to  the  massive  inoculation 
programs  such  as  used  by  the  military  or 
in  other  population  groups  where  the 
risk  is  deemed  sufficient  to  necessitate 
immunization.  Where  serological 
monitoring  is  not  feasible,  booster  doses 
should  be  administered  empirically 
every  2  years  after  the  fourth  or  fifth 
booster  dose  has  been  given  (about  2 
years  after  the  primary  series  was 
begun). 

Recommendations 

1.  Animal  models.  In  view  of  the 
difficulties  with  field  trials,  there 
continues  to  be  the  need  for  the 
development  of  animal  systems  that  can 
be  closely  correlated  with  serological 
responsiveness  on  the  one  hand  and 
protective  efficacy  in  man  on  the  other. 
Such  an  animal  model  or  test  system  is 
not  currently  available. 

2.  The  available  data  regarding 
immune  responses  should  be  reflected  in 
recommendations  for  use  of  the  product. 

3.  Plague  vaccine  U.S.P.  (E  medium)  is 
judged  by  the  Panel  to  be  safe  and 
effective.  Revised  labeling  for  civilian 
use  of  plague  vaccine,  following  an 
amendment  of  license  in  November 
1974,  has  not  been  seen  by  the  Panel  and 
remains  to  be  reviewed. 


Basis  for  Recommendations 

Judgment  of  efficiacy  in  the  case  of 
plague  vaccine  is  based  upon 
epidomiological  evidence  obtained  in 
military  populations  rather  than  formal 
field  trials  or  serological  data  directly 
correlated  with  protection  in  man. 
Nonetheless,  the  Panel  believes  that  the 
plague  vaccine  as  prepared  for  military 
use  should  be  classified  in  Category  I 
because  the  available  data  provide 
evidence  of  efficacy.  The  Panel  believes 
that  the  data  obtained  from  this 
epidemiologic  investigation  and 
adequate  to  substantiate  effectiveness 
in  this  case. 
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SPECIFIC  PRODUCT  REVIEW 

Plague  Vacdne  Manufactured  by  Cutter 
Laboratories,  Inc 

1.  Description.  This  is  a  suspension  of 
whole  plague  bacilli  (Yersinia pestis. 
strain  195/P)  formalin  killed  in  a 
concentration  of  2  thousand  million 
organisms  per  mL  The  suspending 
medium  contains  0.9  percent  sodium 
chloride  U.S.P.,  0.04  percent  formalin,  0.5 
percent  phenol  as  a  preservative,  and 
only  trace  amounts  of  beef  heart  extract, 
yeast  extract,  agar,  and  hydrolysed 
derviatives  of  soya  casein  and  agar.  A 
difference  between  the  composition  of 
the  military  and  civilian  products  has 
been  resolved. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  vaccine  is 
recommended  for  use  in  persons  who 
have  to  be  present  in  known  plague 
endemic  areas.  The  scheduled  dose  for 
adutls  is  1.0  mL,  intramuscularly 
followed  3  months  later  by  a  dose  of  0.2 
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mL  intramuscularyi  Proportionately 
smaller  doses  are  specified  for  children 
aged  6  to  9  and  for  children  aged  6 
months  to  5  years.  Booster  doses  are 
recommended  at  6  monthly  intervals 
during  residence  in  known  plague 
endemic  areas  and!  consist  of  0.2  mL 
intramuscularly.  Tl^e  standard 
precautions  conceitilng  the  use  of 
individual  presteriized  needles  and 
syringes  are  included. 

b.  Contraindications.  Hie  labeling 
states  that  there  are  no  real 
contraindications  but  advises  not  to  give 
injections  during  upper  respiratory 
infections. 

3.  Analysis — a.  I  fficacy—{i)  Animal. 


This  vaccine  meets 


Federal 


requirements.  Mastive  information  is 
given  concerning  the  immune  response 
in  rabbits  and  monkeys  and  the 
im>tection  achieve^  in  guinea  pigs  and 
mice. 

Extensive  data  are  available  to  show 
that  the  vaccine  produces  and  antibody 
response  in  most  r^ipients.  Evidence 
that  the  vaccine  was  effective  in 
protecting  U.S.  military  personnel  in 
Vietnam  is  provideid  in  tiie  work  of 
Cavanaugh  (Refs.  1  and  2). 

b.  Safety— (1)  Animal.  This  vaccine 
meets  Federal  reqiarements. 

(2J  Human.  Extensive  clinical  trials  in 
man  are  cited  in  the  submission  to  the 
Panel  (Ref.  3)  showing  the  occurrence  of 
sore,  swollen,  and  fed  arms  in  a  small 
percentage  of  subjects  receiving  their 
first  injections,  and  in  a  far  greater 
percentage  receiving  a  full  dose  as  a 
second  injection  (this  is  the  reason  that 
the  recommended  Second  dose  is  now 
0.2  mL).  An  isolated  reference  is  dted 
(Ref.  4]  calling  attention  to  the 
observation  in  1  mlitary  clinic  of  22 
patients  manifesting  urticaria  or  other 
Type  I  allergic  reaqtions  after  an 
injection  of  plague  vaccine.  The  author 
describes  skin  tests  on  these  subjects 
that  support  the  befief  that  the  reactions 
were  due  to  the  vaicine  and  not  to 
constituents  of  the  medium.  The  author 
makes  no  attempt  even  to  estimate  the 
relative  frequency  of  such  reactions. 

A  great  deal  of  additional  data 
concerning  reactioas  to  this  vaccine  are 
available  in  the  literature. 

c.  Benefit/risk  rdtio.  In  view  of  the 
data  available  that  support  the  belief 
that  the  plague  vadcine  under 
consideration  provides  a  significant 
degree  of  protection  against  plague,  it  is 
considered  that  th(|  use  of  this  vaccine 
in  individuals  who  lare  liable  to  be 


exposed  to  plague 


s  entirely  justified. 


Therefore  the  benefit-to-risk  assessment 
of  this  product  is  s<  itisfactory  in  those 
instances  in  wfaichrvacdne  use  is 
indicated. 


4.  Critique.  The  vial  and  package 
labels  are  clearly  and  explicitly  maiked. 
The  package  insert  is  on  the  whole  much 
better  then  average.  It  is  quite  clearly 
written;  however,  Cutter  Laboratories 
should  provide  a  revised  padcage  insert 
based  on  civilian  use. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  In 
accordance  with  the  recommendations 
of  this  Report. 
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Generic  Statement 

Typhoid  Vaccine 

Typhoid  fever  is  a  worldwide  disease 
caused  by  the  bacillus  Salmonella  typhi 
which  probably  affects  well  over  1 
million  people  a  year.  It  consists  of  an 
infection  starting  in  the  lower  small 
intestine  but  spreading  to  produce 
septicemia  which,  if  not  adequately 
treated,  can  cause  many  weeks  of 
illness;  the  death  rate,  prior  to  antibiotic 
therapy,  was  10  to  15  percent  Recently, 
strains  that  are  resistant  to  antibiotics 
have  appeared  in  several  parts  of  the 
world,  so  that  the  risk  of  contracting  a 
severe,  prolonged  illness  if  infected  with 
Salmonella  typhi  is  still  present 
Infection  results  from  the  consumption 
of  food  or  water  that  has  been 
contaminated  direcUy  or  indirectly  by 
the  excretions  of  a  case  or  a  carrier.  The 
disease  is  uncommon  in  the  United 
States  but  quite  common  in  almost  all 
countries  with  unsatisfactory  sanitation. 

Typhoid  vaccine  is  therefore  widely 
used  to  protect  travelers  and  others  who 
may  run  a  significant  risk  of  contacting 
the  infection. 

Nature  of  Product 

Typhoid  vaccine  consists  of  whole 
typhoid  bacilli  [Salmonella  typhi],  killed 
and  preserved  in  any  one  of  several 
ways.  It  is  usually  distributed  as  a 
suspension  in  saline  or  buffered  saline 
at  a  concentration  of  1  billion  organisms 


BEST  COPY  AVAILABLE 


per  mL  iDne  manufacturer  supplies  it— 
on  military  contract — as  an  acetone- 
killed  and  dried  powder,  together  with  a 
vial  containing  a  suitable  reconstituting 
fluid.  The  strain  of  Salmonella  typhi 
used  by  all  manufacturers  is  strain  Ty  2. 

The  use  of  combined  typhoid, 
paratyphoid  A  and  B  vaccine  fTAB"  or 
"Triple  typhoid  vaccine"),  was 
discontinued  in  the  United  States 
because  there  is  no  evidence  for  the 
efficacy  of  the  paratyphoid  A 
component,  and  the  paratyphoid  B 
component  was  foimd  to  be  effective 
only  in  much  larger  concentrations  than 
were  included  in  'TAB"  vaccines. 

Production  r 

The  typhoid  bacillus  is  usually  grown 
for  24  hours  at  35  to  37  *C  on  veal 
infusion  agar,  and  washed  off  with 
saline  as  a  concentrated  suspension.  It 
is  killed  by  heat  phenol,  thimerosal,  or 
acetone,  and  resuspended  at  the 
indicated  concentration,  with  either  0.5 
percent  phenol  or  0.01  percent 
thimerosal  added  as  a  preservative. 
(The  product  for  military  use  is  prepared 
as  noted  earlier.)  One  manufacturer 
grows  it  in  a  semisynthetic  medium  in  a 
fermenter.  Some  manufacturers 
centrifuge  and  crade  harvest  discard 
the  supernatant  and  resuspend  the 
sedimented  bacteria  in  order  to  reduce 
the  concentrations  of  reaction-producing 
soluble  antigens  and  ingredients  carried 
over  frt)m  the  medium. 

The  final  vaccine  is  tested  according 
to  the  U.S.  standcutls.  In  addition  to 
tests  for  sterility  and  safety,  the  vaccine 
must  be  tested  for  nitrogen  content  and 
potency.  The  later  is  determined  by  a 
protection  test  in  mice  immunized  with 
^aded  doses  of  vaccine  and  challenged 
with  an  intraperitoneal  injection  of  a 
mucin  suspension  of  a  mouse  virulent 
strain  (Ty  2),  compared  against  a  U.S. 
standarad  vaccine  preparation.  The 
vaccine  under  test  must  have  a  potency 
of  at  least  0.6  times  the  standard. 

Use  and  Contraindications 

The  standard  regimen  for  adults 
consists  of  2  doses  of  0.5  mL  each 
subsutaneously  at  an  interval  of  3  to  4 
weeks.  Booster  doses,  when  indicated, 
given  at  3-year  intervals,  consist  of  0.5  ' 
mL  subcutaneously  or  0.1  mL 
intradermally  (acetone-killed  vaccines 
are  not  recommended  for  intradermal 
injection  because  of  the  likelihood  of 
excessive  reactions).  Proportionately 
reduced  doses  are  recommended  for 
children.  Administration  of  the  vaccine 
should  be  deferred  in  the  presence  of 
acute  infections.  It  is  generally  believed 
that  immunosuppressive  agents  may 
interfere  with  the  effectiveness  of  the 


Fedetal  Ragi«ter  /  Vol  sq  No.  240  /  FWday.  December  13. 1985  /  Ptoposed  Rules S1073 


vaccine,  although  this  is  not  well 
defined.  Persons  who  have  exhibited 
marked  reactions  to  previous  injections 
should  be  given  reduced  doses  for 
booster  injections. 

Safety  ' 

Inoculation  with  typhoid  vaccine  is 
frequently  followed  by  local  tenderness 
and  swelling  at  the  injection  site,  often 
accompanied  by  mild  to  moderate  fever 
generally  lasting  overnight  but  rarely 
more  than  24  hours.  Such  reactions 
appear  to  b^  due,  in  primary 
immunization,  to  endotoxins,  but  there 
is  clearcut  evidence  that  untoward 
reactions — probably  of  the  Arthus  or 
delayed-sensitivity  types — are 
especially  common  among  individuals 
who  have  had  repeated  inocidations  of 
typhoid  vaccine.  For  this  reason,  booster 
injections  should  be  given  in  smaller 
doses  (0.1  mL)  intradermally.  In  general, 
this  procedure  does  appear  to  reduce  the 
incidence  and  severity  of  untoward 
reactions;  however,  it  has  been  found 
that  acetone-killed  and  dried  vaccines, 
for  as  yet  imexplained  reasons,  cause  a 
high  incidence  of  severe  local  reactions 
with  intradermal  injections  and  hence 
this  route  is  contraindicated  with  such 
vaccines. 

Major  reactions  with  permanent 
sequlae  or  death  foUowbig  tjrphoid 
vaccination  are  virtually  unknown,  and 
it  is  clear  that  there  is  no  evidence  diat 
bacterial  endotoxins  in  the  quantities 
present  in  bacterial  vaccines  can  cause 
permanent  sequlae.  Moreover,  the  risk 
of  excessive  reactions  is  reduced  by  the 
mandatory  ceiling  on  the  nitrogen 
content  of  the  vaccine.  Hie  vaccine  must 
conform  to  the  Bureau  of  Biologies' 
requirements  for  safety  testing  in 
animals. 

Efficacy 

Until  fairly  recently,  typhoid  vaccines 
were  prepared  and  used  on  a  purely 
empirical  basis.  However,  in  recent 
years  at  least  10  well-controUed  field 
trials  have  been  carried  out  with  various 
types  of  typhoid  vaccine,  in  5  different 
countries.  It  has  been  found  that  the 
efficacy  of  a  particular  vaccine  varies 
considerably  with  the  method  of  killing 
and  the  preservative  added.  Thus 
acetone-dried  or  formalin-killed  whole 
cell  vaccines  have  given  up  to  90  percent 
protection  against  "ordinary"  exposure: 
heat-killed,  phenol-preserved  vaccines 
gave  somewhat  less,  or,  if  freeze-dried. 
considerably  less  protection.  Alcohol- 
killed  and  preserved  vaccines  have 
given  mediocre  (30  to  SO  percent) 
protection  and  chemical  extracts  and  a 
vaccine  prepared  without  H  antigen 


have  given  little  or  no  |»otectiaiL  (Nodb 
of  these  last  three  classes  of  vaccine  is 
in  use  within  the  United  States.)  It 
should  be  noted  that  studies  in  human 
volunteers  indicate  that  against  very 
large  infectious  doses  of  typhoid  bacilli, 
even  the  best  vaccines  are  ineffective. 

As  regards  laboratory  tests,  the  mouse 
protection  test  required  by  the  Bureau  of 
Biologies  correlates  with  the  field  results 
in  the  case  of  acetone-killed  and  dried 
vaccines  and  also  with  freeze-dried 
heat-killed  phenol-preserved  vaccines. 
However,  the  mouse  protection  test 
correlates  poorly  with  the  results  in  man 
with  alcohol-type  vaccines.  No  such 
comparisons  have  been  made  with 
thimerosal-preserved  vaccines. 

The  excellent  field  results  with 
acetone-killed  and  dried  vaccines  were 
obtained  ivith  vaccines  reconstituted 
just  before  use.  However,  the  eflicacjr  of 
such  vaccines  when  distributed  in  the 
liquid  state  cannot  be  assumed  to  be 
identical. 

Introduction  of  thimerosal  as  a 
preservative  has  not  been  tested  by  field 
trials.  Nevertheless,  laboratory  tests 
show  that  thimerosal  preservation  is 
generally  less  deleterious  than  phenol 
and  heat.  The  essentials  concerning  the 
various  existing  vaccines  are  shown  in 
Table  I. 

It  should  be  noted  that  no  field  trials 
have  been  carried  out  with  typhoid 
vaccine  prepared  by  any  U.S. 
manufacturer.  Nevertheless,  the 
available  typhoid  vaccines  are  produced 
by  methods  similar  to  those  employed 
for  the  production  of  vaccines  that 
proved  effective  in  field  trials,  or  have 
introduced  changes  that  could  not.  a 
priori,  be  considered  necessarily 


deleterious  to  the  effkuicy  of  the 
product  In  spite  of  the  uncertainties 
introduced  by  differing  techniques  of 
inactivation  and  preservation,  the  Panel 
considers  that  there  is  reasonable 
evidence  of  efficacy  of  available  typhoid 
vaccines. 

Special  Problems 

The  major  problem  associated  witk 
typhoid  vaocbu  is  the  lack  of  a 
laboratory  test  of  potency  that 
correlates  consistently  with  field  results 
with  various  vaccines  in  man. 
Furthermore,  changes  in  preparatioa  of 
the  vaccine,  even  ^ose  that  may  be 
expected  to  be  beneficial,  create 
uncertainty  m  its  evaluation. 
Meanwhile,  however,  it  would  be  useful 
to  study  further  the  correlation  of 
laboratory  tests  with  human  trials  of 
formalin-preserved  vaccine  (see  Table 

I). 

This  problem  however,  can  only  be 
treated  empirically  until  the  mechanisms 
of  immunity  to  typhoid  fever  are 
defined.  Present  knowledge  indicates 
that  immunity  is  not  dependent  on  either 
H  or  Vi  antigens  alone,  but  that  H 
antigen  may  be  an  essential  component; 
however,  it  is  possible  that  another, 
perhaps  unidentified,  antigen  is  also 
essential.  It  is  not  clear  whether 
immunity  is  primarily  humoral  or 
cellular,  systemic  or  local.  If  and  when 
these  questions  are  answered  it  should 
then  be  possible — in  collaboration  with 
studies  in  the  field  or  in  human 
volunteers — to  identify  a  laboratory  test 
that  correlates  satisfactorily  with  human 
protection.  Related  to4he  above  is  the 
problem  of  preparing  a  less  reactive 
vaccine. 


Table  I.— Information  on  Characterisucs  of  Current  Tyi«mo«  Vaccines 
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Recommendations 

1.  Appropriate  suj  pori  should  be 
given  to  studies  aim  >d  at  clarifying  the 
immune  mechanism  s]  in  typhoid  fever. 

2.  Field  or  volunte  n  studies  designed 
to  test  promising  va(  cines  or  their 
fractions  for  protect!  on  against  typhoid 
fever  should  be  supp  orted. 

3.  The  search  for  l  iboratory  tests  that 
correlate  well  with  results  of 
vaccination  in  man  ^ould  be  continued. 

Basis  of  Classificatit  m 

Proof  of  efficacy  of  typhoid  vaccine  is 
tied  almost  exclusively  to  field  trials 
that  are  not  feasible  bxcept  in  high 
endemic  areas  of  the|  world. 
Qassification  of  effi^cy  is  therefore 
based  upon  production  and  preservation 
of  vaccines  known  to  be  successful  in 
such  trials  and  supported  by  a  mouse 
protection  test  correlated  with  field 
results.  Methods  of  iilactivation  and 
preservation  of  those  vaccines  that  have 
not  been  previously  subjected  to  field 
trials  have  been  acc^ted  by  the  Panel 
because  on  theoretical  grounds  there  is 
no  basis  to  believe  that  they  would 
interfere  with  efficac 
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SPEcnnc  raooucT  reviews 

Typhoid  Vacdne  Manufactiued  by 
Bureau  of  Laboratories,  Michigan 
Department  of  Public  Health 

1.  Description.  The  vaccine  is  made 
bom  heat-killed  Salmonella  typhi  (Ty  2 
strain),  suspended  in  phosphate  buffered 
saline  to  a  concentration  of  not  more 
than  1,000  X  10*  cells  per  mL  The 
material  prepared  since  1969  is 
preserved  with  0.01  percent  thimerosal. 
The  >^accine  contains  8  protective  units 
permL. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  labeling  follows  the 
Public  Health  Service  Advisory 
Committee  on  Immunization  Practices 
recommendations  and  is  indicated  for 
intimate  contacts  with  known  cases  of 
typhoid  fever  or  carriers;  for  medical  or 
hospital  personnel;  and  for  individuals 
contemplating  travel  to  endemic  areas. 

b.  Contraindications.  (1)  Acute 
respiratory  disease;  (2)  in  children  with 
histories  of  febrile  convulsions  or 
cerebral  damage;  and  (3)  patients  on 
corticosteroid  and/or 
immunosuppressive  drugs — since  the 
immune  response  may  be  suppressed. 

3.  Analysis — a.  Efficacy— (\)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  field  trials  have  been 
performed  with  this  product. 

b.  Safety— {\)  Animal.  This  product 
meets  Federal  reqliirements. 

(2)  Human.  The  manufacturer  reports 
that  no  complaints  have  been  received 
in  the  10-year  period  fit)m  1961  to  1972 
during  which  many  hundred  thousand 
doses  were  distributed.  Local  reactions 
occurred  with  intradermal  injections  in 
all  (27/27  adults)  with  a  past  history  of 
typhoid  vaccine  (2.43  cm  to  6.5X7  cm  - 
erythema). 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  caimot 
be  determined  with  certainty  because 
there  is  no  supporting  field  trial 
evidence  of  efficacy  for  this  specific 
product.  However,  it  is  likely  that  the 
benefit-to-risk  assessment  of  this 
product  is  satisfactory.  (See  Generic 
Statement.) 

4.  Critique.  Although  this  vaccine 
should  meet  required  standards  of 
preparation  (it  is  heat-killed  and  was 
phenol  preserved),  since  1969  it  has 
been  preserved  with  thimerosal.  The 
latter  is  presumed  to  be  at  least  as 
desirable  a  method  of  preservation  as  is 
phenol.  (See  Generic  Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 


accordance  with  the  recommendations 
of  this  Report. 

Typhoid  Vacdne  Manufactured  by  Eli 
Lilly  and  Company 

1.  Description.  This  typhoid  vaccine  is 
a  suspension  of  the  Ty  2  strain  of 
Salmonella  typhi  grown  in  a 
semisynthetic  liquid  medium.  The 
organisms  are  killed  by  acetone  which  is 
then  removed.  The  organisms  are 
resuspended  in  buffered  physiological 
saline,  containing  0.01  percent 
thimerosal  as  preservative.  The  final 
vaccine  contains  no  more  than  1 
thousand  million  typhoid  organisms  per 
mL,  no  more  than  0.023  mg  of  nitrogen 
per  mL.  The  final  product  is 
standardized  to  8  protective  units  per 
mL 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  active  immunization 
against  typhoid  fever  under  the 
following  circumstances:  (1)  Intimate 
exposure  to  a  known  carrier;  (2) 
communify  or  institutional  outbreaks; 
and  (3)  foreign  travel  to  endemic  areas. 
The  label  cautions  against  intradermal 
administration. 

These  recommendations  agree  fully 
with  those  of  the  Public  Health  Service 
Advisory  Committee  on  Immunization 
Practices,  as  does  the  recommended 
schedule  for  dosage  and  administration. 

b.  Contraindications.  It  is 
recommended  that  vaccination  be 
avoided  during  an  acute  illness.  The 
labeling  further  contains  a  caution  about 
the  administration  of  typhoid  vaccine 
during  chronic  steroid  therapy,  implying 
that  steroid  therapy  may  so  modify  host 
defense  mechanisms  that  an  otherwise 
effective  vaccine  may  be  rendered 
ineffective. 

3.  Analysis— a.  Efficacy— (1]  Animal, 
This  product  meets  Federal 
requirements. 

(2)  Human.  In  a  study  carried  out  by 
Eli  Lilly  and  Company  (Ref.  1)  when  a 
change  to  acetone  inactivation  of  the 
vaccine  was  made.  60  adult  males  were 
randomly  divided  into  3  groups,  2 
receiving  separate  lots  of  acetone-killed 
vaccine,  1  receiving  Eli  Lilly  and 
Company's  heat-phenol  inactivated 
vaccine.  Each  received  two  0.5  mL  doses 
4  weeks  apart,  and  some  received  a 
third  dose  4  weeks  later.  There  were 
observed  for  48  hours  each  dose.  No 
significant  differences  were  noted 
among  vaccine  in  height  of  H,  O.  or  Vi 
antibody  titer  according  to  vaccine  used. 
The  actual  data,  however,  are  not 
provided. 

The  general  body  of  data  supporting 
the  efficacy  of  acetone-killed  vaccine  is  ' 
cited  in  the  manufacturer's  submission 
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(Ref.  1),  but  Eli  Lilly  and  Company's 
vaccine  per  se  was  not  used. 

b.  Safety — (1)  Animal.  Tliis  product 
meets  Federal  requirements. 

(2)  Human.  In  the  study  cited  above, 
there  was  no  difference  in  local 
reactivity  among  recipients  of  the  three 
vaccines,  although  the  absolute  ntmibers 
were  not  cited.  Six  of  the  subjects 
complained  of  constitutional  reaction 
including  chills  or  malaise  during  the  48- 
hour  observation  period,  but  all 
remained  afebrile,  and  the  complaints 
came  equally  from  all  three  vaccine 
groups.  There  were  no  allergic  relictions. 

The  manufacturer's  marketing 
experience  indicates  that  a  few  million 
doses  of  the  vaccine  were  distributed  in 
the  5-year  period  1968  to  1972.  and  that 
18  complaints  were  received  of  local  or 
systemic  reactions. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  cannot 
be  determined  with  certainty  owing  to 
the  lack  of  supporting  field  trial 
evidence  of  efficacy  of  acetone-killed 
vaccines  perserved  in  the  liquid  state 
with  thimerosal.  However,  it  is  likely 
that  the  benefit-to-risk  assessment  of 
this  product  is  satisfactory.  (See  Generic 
Statement.) 

4.  Critique.  This  vaccine  is  killed  by 
acetone  but  its  preservation  by 
thimerosal  introduces  a  variable  which 
has  not  yet  been  tested  by  field  trial. 
However,  animal  studies  and  theoretical 
considerations  strongly  snggest  that  this 
vaccine  should  be  effective  in  field 
trials.  The  latter  may  not  be  feasible 
with  this  product  in  the  foreseeable 
fiiture. 

The  labeling  should  be  revised  to 
reflect  more  current  knowledge  of  the 
effect  of  corticosteroid  therapy  on 
immunoglobulin  synthesis,  particulariy 
with  regard  to  the  dose  and  duration  of 
steroid  therapy.  In  addition,  references 
to  the  need  for  "separate  heat-sterilized 
syringe  and  needle"  are  quite  dated,  and 
should  be  revised  to  reflect 
contemporary  practice  as  well  as 
contemporary  knowledge  of  hepatitis  B. 

5.  Recommendations.  The  Panel 
reconmiends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
licen8e(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  the  recommendations 
of  this  Report. 

Typhoid  Vacdne  Manufactured  by 
Massachusetts  Public  Health  Biologic 
Laboratories 

1.  Description.  The  final  vaccaie 
contains  no  more  than  1  thousand 
million  bacterial  cells  per  mL  (strain  Ty 
2)  suspended  in  phosphate  buffered 
■  saline  containing  0.01  percent 
thimerosal.  The  bacilli  are  killed  by 


thimerosal  at  room  temperature,  but  no 
further  details  of  the  manufocturing 
process  are  given. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
reconunended  for  persons  for  whom 
immunization  against  typhoid  fever  is 
indicated.  The  indications  are  not 
specified,  but  reference  is  made  to  the 
Public  Health  Service  Advisory 
Committee  on  Immunization  Practices 
recommendations.  For  primary 
immunization  two  doses  of  0.5  mL 
subcutaneously  on  two  occasions, 
separated  by  4  or  more  weeks,  are  given 
to  adults  and  children  over  10  years  of 
age.  For  children  6  months  to  10  years 
the  procedure  is  the  same  exx:ept  that 
die  dose  is  0.25  mL 

Under  conditions  of  continued  or 
repeated  exposure  a  single  booster  dose 
should  be  given  at  least  every  3  years. 

Boosters  can  also  be  given  wi^  an 
intradermal  dose  of  0.1  mL,  which 
generally  would  give  less  reaction. 

b.  Contraindications.  None  are 
mentioned,  although  a  warning  is  given 
to  review  the  history  of  the  patient 
regarding  possible  sensitivity  to  the 
product. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements  and  exceeds  the  potency 
of  an  analagous  heat-killed,  phenol- 
preserved  vaccine  in  the  mouse 
protection  test. 

(2)  Human.  No  information  was 
provided  on  this  particular  product. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  controlled,  partially 
controlled,  or  uncontrolled  studies  have 
been  carried  out  by  the  Massachusetts 
Public  Health  Biologic  Laboratories.  No 
fatal  reaction  following  administration 
of  typhoid  vaccine  has  been 
docimiented  by  the  Massachusetts 
Public  Health  Biologic  Laboratories. 
However,  it  is  well  known  that  there 
many  be  may  local  reactions  and  some 
general  reactions  in  adults  following 
administration  of  the  vaccine.  No  data 
from  the  complaint  file  are  given. 

c.  Benefit/risk  ratio.  Assuming  the 
product  is  effective,  and  the  person  to  be 
vaccinated  is  at  some  risk  of  acquiring 
typhoid  fever,  the  benefit-to-risk 
assessment  should  be  satisfactory.  (See 
Generic  Statement.) 

4.  Critique.  No  clinical  tests  have  been 
carried  out  on  this  particular  product, 
but  data  finm  unpublished  mouse 
protection  tests  suggest  that  the 
manufacturing  process  yields  a  vaccine 
equal  or  superior  to  vaccines  of  proven 
efficacy  (see  Generic  Statement).  The 
label  is  vague  on  indications  for  use. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 


in  Category  I  and  that  the  appropriate 
licaue(s)  be  continued  with  the 
stipulation  that  labeling  be  revised  in 
accordance  with  the  recommendations 
of  this  Report 

Typhoid  Vacdne  Manufactured  by 
Mmck  Sharp  ft  Dohme,  Division  of 
Merck  ft  Co.,  Inc. 

1.  Description.  The  brief  subniieaion 
by  Merck  Sharp  h  Dohme  represents  a 
phenol-inactivated  typhoid  vaccine.  Hie 
appropriate  strain  of  typhoid  badlli  is 
used  and  the  final  concentration  is  1 
billion  organisms  per  mL.  It  is  diluted  in 
a  buffered  solution  of  physiologic 
sodium  chloride.  The  preservative  is 
phenol,  0.5  percent  The  bacteria  are 
inactivated  by  phenol,  apparently 
without  heat.  No  other  inforanation  is 
given  regarding  its  production. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  package  insert  now  11 
years  old.  recommends  a  dosage 
schedule  at  variance  with  current 
recommendations.  The  description  of 
the  method  of  preparation  is  outdated. 

b.  Contraindications.  The  labeling 
statement  is  acceptable. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
l^is  product  met  Federal  requirements 
when  it  was  produced.  No  other 
information  is  supplied. 

(2)  Human.  The  only  information 
provided  is  related  to  studies  of  generic 
typhoid  vaccines. 

b.  Safety— \1)  Animal.  The 
manufacturer's  submission  states  that 
the  produd  meets  Federal  requirements. 

(2)  Human.  No  data  are  provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  produd  cannot 
be  determined. 

4.  Critique.  This  is  a  typhoid  vaccine, 
apparently  phenol  inactivated,  whidi 
a[^)ears  to  meet  U.S.  standards  for 
animal  safety.  No  other  information 
regarding  its  efficacy  or  safety  is 
provided.  The  labeling  is  outdated. 

5.  Recommendations.  The  Panel 
recommends  that  this  produd  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
produd  is  not  marketed  and  there  are 
insufficient  data  on  labeling,  safety,  and 
effectiveness. 

Typhoid  Vacdne  Manufactured  by 
Texas  Department  of  Health  Resources 

1.  Description.  This  product  contains 
approximately  1  thousand  million 
organisms  of  Salmonella  typhi  per  mL, 
strain  Ty  2.  killed  by  heat  and  phenol 
Diluent  is  0.02  M  phosphate  bufered 
saline,  pH  7.2  to  7.3;  1:10,000  thimerosal 
is  added.  Each  milliliter  of  vaccine 
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contains  8  potency  units  in  accordance 
with  the  U.S.  star  dard  typhoid  vaccine. 

2.  Labeling — a.  Recommended  use/ 
indications.  Routi  ne  immunization  is  not 
recommended  in  '  he  United  States. 
Selective  immuni;;ation  is,  however, 
indicated  in  the  fc  llowing  situations:  (1) 
Intimate  exposure  to  a  known  typhoid 
carrier  as  would  ( ccur  with  continued 
household  contac  :  (2]  community  or 
institutional  outbr  eaks  of  typhoid  fever; 
and  (3)  foreign  tra  t^el  to  areas  where 
typhoid  fever  is  ei  demic. 

Primary  immuni  zation:  dosage  and 
schedule:  (a)  Adults  and  children  over 
10  years  of  age;  O.S  mL  subcutaneously 
on  two  occasions.jseparated  by  4  or 
more  weeks;  and  ( b)  children  6  months 
to  10  years  of  age;  0.25  mL 
subcutaneously  or  two  occasions, 
separated  by  4  or  i  nore  weeks. 

Booster  doses  si  lould  be  given  at  least 
every  3  years  und<  r  conditions  of 
continued  or  repea  ted  exposure  to 
typhoid  as  follows:  Adults  and  children 
over  10  years  of  aj  e.  0.5  mL 
subcutaneously  or  0.1  mL  intradermally; 
and  children  6  moi  iths  to  10  years  of  age, 
0.25  mL  subcutane  )usly  or  0.1  mL 
intradermally. 

b.  Contraindicai  ions.  Immunization  of 
persons  with  acute  febrile  illness  or 
other  active  infecti  on  should  be 
deferred. 

3.  Analysis— a.  I  'fficacy—{\)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  ir  formation  from 
studies  conducted  m  this  particular 
product. 

b.  Safety— {\]  Ai  imal.  This  product 
meets  Federal  requ  irements. 

(2)  Human.  No  C(  mtrolled  studies  are 
presented.  Over  th(  i  past  10  years, 
several  million  dos  js  of  the  vaccine 
have  been  distribul  ed  in  Texas  without 
reports  of  serious  r  tactions. 

c.  Benefit/risk  re  tio.  Assuming  the 
product  is  effective ,  the  benefit-to-risk 
assessment  should  he  satisfactory.  (See 
Generic  Statement.  \ 

4.  Critique.  The  %  accine  is  killed  and 
preserved  by  heat  find  phenol.  In 
addition,  thimerosal  is  added  as  a 
preservative.  The  li  itter  should  not  affect 
the  vaccine  adversi  .\y  although  Held 
trials  have  not  yet  i  :onnrmed  this 
assumption.  However,  such  field  trials 
with  this  vaccine  aie  not  feasible  in  the 
foreseeable  future. 

5.  Recommendati  ons.  The  Panel 
recommends  that  tl  is  product  be  placed 
in  Category  I  and  tljat  the  appropriate 
license(s]  be  continued  with  the 
stipulation  that  lab(  tling  be  revised  in 
accordance  with  thf  recommendations 
of  this  Report. 
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Typhoid  Vaccine  (Acetone  Imictivated) 
Manufactured  by  Wyeth  Laboratories, 
Inc. 

1.  Description.  This  typhoid  vaccine 
contains  1  billion  acetone  killed 
Salmonella  typhi  (Ty  2  organisms]  per 
mL.  The  organisms  are  inactivated  by 
precipitation  with  acetone  and  warming 
at  37  *C  for  24  hours.  The  vaccine  is 
distributed  in  dried  form  with  a  sterile 
diluent  containing  0.5  percent  phenol  as 
a  preservative  for  reconstitution. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  primary  immunization 
for  adults  and  children  of  10  years  of  age 
and  older,  2  doses  of  0.5  mL  each, 
injected  subcutaneously  or 
intramuscularly,  are  recommended  with 
an  interval  of  4  or  more  weeks.  For 
children  6  months  through  9  years  of 
age,  the  subcutaneous  or  intramuscular 
injection  of  2  doses  of  0.25  mL  each  is 
recommended  at  an  interval  of  4  or  more 
weeks.  For  reinforcement  of  immunity 
for  adults  and  children  of  10  years  of  age 
and  older,  0.5  mL  injected 
subcutaneously  or  intramuscularly  is 
recommended.  For  children  6  months 
through  9  years  of  age,  the  dose  for 
reinforcement  is  0.25  mL,  injected 
subcutaneously  or  intramuscularly.  The 
timing  of  reinforcement  doses  is  not 
specified,  but  instead  reference  is  made 
to  military  recommendations,  inasmuch 
as  this  product  i,s  used  primarily  by  the 
Armed  Forces.  Intradermal  innociilation 
is  contraindicated. 

b.  Contraindications.  The 
manufacturer  recommends  deferral  of 
immunization  in  the  presence  of  an 
acute  respiratory  or  other  active 
infection. 

3.  Analysis — a.  Efficacy— {!)  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  Field  trials  conducted  by 
the  World  Health  Organization 
employing  vaccines  very  similar  to  this 
product  have  displayed  a  high  degree  of 
efficacy. 

b.  Safety— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Typhoid  vaccines  in 
general  produce  high  rates  of  local 
reactions  and  some  systemic  reactions, 
neither  of  which  are  serious.  Severe 
reactions  are  very  rare.  This  preparation 
appears  to  yield  reactions  at  rates  no 
greater  than  those  expected. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  vaccine  is 
satisfactory  when  compared  with 
typhoid  vaccines  in  general.  (See 
Generic  Statement.) 

4.  Critique.  This  is  one  of  the  few 
available  typhoid  vaccines  which  has 
been  prepared  by  methods  virtually 
identical  to  those  vaccines  which  were 


most  efficacious  in  field  trials.  Its 
efficacy  is  therefore  well  established. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  license(s)  be 
continued  v^th  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Typhoid  Vaccine  (Heat-Phenol 
Inactivated)  Manufactured  by  Wyeth 
Laboratories,  Inc. 

1.  Description.  The  typhoid  vaccine 
contains  1  billion  Salmonella  typhi  (Ty  2 
strain)  heat-phenol  killed  organisms  per 
mL.  The  organisms  are  killed  by 
suspending  them  in  sodium  chloride, 
heating  to  56  'C  for  1  hour,  and  then 
adding  0.5  percent  phenol  and 
maintaining  the  batch  at  room 
temperature  thereafter  for  4  days. 
Phenol  0.5  percent  is  added  as  a 
preservative  in  the  final  diluent. 

2.  Labeling — a.  Recommended  use/ 
indications.  For  primary  active 
immunization  of  adults  and  children 
greater  than  10  years  of  age,  2  doses  of 
0.5  mL  each  subcutaneously  are 
recommended  at  an  interval  of  4  or  more 
weeks.  For  children  of  6  months  to  10 
years  of  age,  2  subcutaneous  doses  of 
0.25  mL  are  recommended  with  an 
interval  of  4  or  more  weeks.  When 
necessary  to  comlete  immunization  In  a 
shorter  period  of  time,  the  manufacturer 
recommends  the  above  doses 
administered  subcutaneously  on  three 
occasions  at  weekly  intervals. 

If  necessary  to  maintain  immunity,  the 
manufacturer  recommends  a  reinforcing 
dose  at  least  every  3  years.  However,  if 
an  interval  of  more  than  3  years  has 
elapsed  since  the  last  dose,  a  single 
reinforcing  dose  is  satisfactory. 
Reinforcing  doses  for  adults  and 
children  over  10  years  of  age  comprise 
either  0.5  mL  subcutaneously  or  0.1  mL 
intracutaneously.  For  children  6  months 
to  10  years  of  age,  0.25  mL 
subcutaneously  or  0.1  mL 
intracutaneously  is  recommended. 

b.  Contraindications.  The 
manufacturer  recommends  deferral  of 
immunization  in  the  presence  of  an 
acute  respiratory  or  other  active 
infection. 

3.  Analysis— a.  Efficacy— {!)  Animal 
This  product  meets  Federal 
requirements. 

(2)  Human.  Field  trials  conducted  by 
the  World  Health  Organization 
employing  vaccines  very  similar  to  this 
product  have  displayed  efficacy. 

b.  Safety— {1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  Typhoid  vaccines  in 
general  produce  high  rates  of  local 
reactions  and  some  systemic  reactions, 
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neither  of  which  are  serious.  Severe 
reactions  are  very  rare.  This  preparation 
appears  to  yield  reactions  at  rates  no 
greater  than  those  expected. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  vaccine  is 
satisfactory  when  compared  with 
typhoid  vaccines  in  general.  (See 
Generic  Statement.) 

4.  Critique.  This  heat  phenol 
inactivated  typhoid  vaccine  is 
analogous  to  those  found  effective  by 
field  trials  (see  Table  I)  and  would 
therefore  appear  to  be  efficacious. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  licen8e(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report 

Reference 

(1)  BER  VOLUME  2050. 

Passive  Immunization  Products 

Generic  Statement  on  Botulinus 
Antitoxin 

Botulism  is  a  paralytic  disease  caused 
by  the  action  of  a  protein  neurotoxin 
elaborated  by  Clostridium  botulinum. 
Clostridium  botulinum,  a  spore-forming 
organism  closely  related  to  Clostridium 
tetani,  is  widely  distributed  in  nature 
and  can  regularly  be  found  in  soils  and 
itom  marine  sources.  Six  types  of 
Clostridium  botulinum  (A-F)  are 
recognized;  each  produces  an 
immunologically  distinct  neurotoxin. 
These  are  among  the  most  powerful 
toxins  known;  1  microgram  contains 
200,000  minimal  lethal  doses  for  a 
mouse,  and  is  very  close  to  the  lethal 
dose  for  man. 

The  disease  usually  results  from  the 
ingestion  of  uncooked  food  of  animal 
origin,  e.g.,  sausage,  spiced  meat,  or 
smoked  fish,  or  improperly  canned  fruits 
or  vegetables,  in  which  spores  of  the 
oi^ganism  contaminated  the  product, 
germinated,  and  produced  toxin.  Food 
that  is  not  obviously  spoiled  may  still 
contain  botulinus  toxin.  Thus,  the 
disease  is  usually  not  an  infection,  but 
rather  an  intoxication.  However, 
occasional  cases  of  botulism  result  fi'om 
infection  of  a  surgical  or  traumatic 
wound  with  Clostridium  botulinum, 
followed  by  toxin  production  in  vivo. 
There  is  also  strong  suggestion  that 
some  cases  of  botulism  result  from  toxin 
formation  by  Clostridium  botulinum 
organisms  in  the  human  gastrointestinal 
tract. 

Most  human  botulism  is  caused  by 
types  A,  B,  and  E.  Botulism  caused  by 
improperly  canned  vegetables  or 
improperly  preserved  meat  products  is 
generally  due  to  types  A  or  B;  most  of 
the  type  E  botulism  reported  in  the 


United  States  has  been  traced  to  fish  or 
fish  products.  Only  two  outbreaks  of 
type  F  botulism  have  been  reported. 
Types  C  and  D  produce  disease  almost 
exclusively  in  animals. 

Although  the  spores  are  relatively 
heat  resistant,  requiring  pressure 
sterilization  to  ensure  killing,  botulinus 
toxin  is  relatively  heat-labile,  being 
completely  inactivated  by  a  temperature 
of  100  'C  for  10  minutes. 

The  disease  is  rare,  but  often  fatal. 
From  1910  to  1919,  246  cases  were 
reported  in  the  United  States.  A  series  of 
studies  by  K.F.  Meyer  and  his  associates 
in  the  early  1920's  defined  the 
epidemiology  of  botulism,  the  foods 
most  often  incriminated,  and  the 
conditions  necessary  for  the  destruction 
of  Clostridium  botulinum  spores.  These 
studies  led  to  strict  controls  on  the 
commercial  canning  industry,  and  most 
cases  of  botulism  in  the  last  25  years 
have  followed  consumption  of 
improperly  canned,  home-preserved 
foods.  From  1970  to  1973,  30  outbreaks  of 
foodbome  botulism,  involving  91  cases 
and  21  deaths,  were  reported  to  the 
Center  for  Disease  Control.  Six  cases  of 
wound  botulism  were  reported  during 
the  same  period.  Very  recently, 
investigators  in  California  have 
described  a  syndrome  of  infant 
botulism;  the  epidemiology  and 
pathogenesis  of  botulism  in  children  less 
than  1  year  of  age  is  currently  under 
active  investigation. 

Treatment  of  botulism  is  directed 
toward  three  major  goals.  First, 
unadsorbed  toxin  should  be  removed 
from  the  gastrointestinal  tract.  This  can 
be  accomplished  by  an  emetic  if  the 
suspected  food  was  recently  ingested,  or 
more  commonly  by  purging  and  enemas. 
Second,  circulating  neurotoxin  can  be 
neutralized  by  the  administration  of 
antitoxin.  It  is  unlikely  that  antitoxin 
has  any  neutralizing  effect  on  toxin 
already  fixed  to  nerve  tissue.  Finally, 
assisted  respiration  is  used  to 
compensate  for  the  neuromuscular 
blockade  and  to  tide  the  patient  over  the 
period  of  respiratory  paralysis. 

Nature  of  Product 

Botulism  antitoxin  trivalent,  types  A, 
B,  and  E,  and  botulism  antitoxin,  type  E, 
consist  of  the  partially  purified  globulin 
fraction  from  the  serum  of  horses 
hyperimmunized  with  multiple 
sequential  doses  of  botulism  toxoid. 

Production 

Botulism  antitoxin,  types  A,  B,  and  E, 
are  generally  produced  in  the  same 
animal  by  immunizing  horses  with 
subcutaneous  injections  of  alum- 
precipitated  formalinized  toxoids 
prepared  from  Clostridium  botulinum. 


types  A,  B,  and  E.  To  produce 
monovalent  type  E  botulism  antitoxin, 
only  the  type  E  toxoid  is  used  for 
immunization.  Hyperimmunization  is 
begim  with  subcutaneous  injections  of 
gradually  increasing  amounts  of  the 
Uquid  toxoid  at  weekly  intervals.  Trial 
bleedings  are  taken  periodically,  and 
when  antitoxin  titers  are  sufficiently 
high,  the  serum  is  harvested  by 
plasmapheresis.  The  plasma  is  pooled, 
defibrinated,  subjected  to  pepsin 
digestion,  followed  by  ammonium 
sulfate  fractionation,  dialyzed.  and 
adjusted  to  yield  approximately  a  20- 
percent  concentration  of  senmi  proteins. 
An  average  of  50  percent  of  the 
antitoxin  activity  originally  present  in 
the  plasma  is  recovered  in  the  final 
concentrate. 

The  digested,  fractionated,  dialyzed 
product  is  adjusted  to  a  concentration 
suitable  for  filling,  and  tested  for 
identity,  safety,  and  potency  in  units  per 
mL  in  toxin-antitoxin  neutralization 
tests  in  graded  dilutions  in  groups  of 
mice.  Phenol  is  added  as  a  preservative 
to  a  concentration  of  0.45  percent  w/v, 
and  the  product  is  filled  with  a  20 
percent  excess  or  more,  according  to 
Federal  standards  related  to  the  stated 
expiration  date. 

Recommended  use/indications 

Evidence  concerning  the  exact  amount 
of  circulating  antitoxin  needed  to 
neutralize  experimental  botulinus  toxin 
poisoning  is  incomplete.  Animal 
evidence  suggests  that  the  outcome  of 
treatment  depends  largely  on  the  time 
interval  elapsing  after  the  onset  of 
symptoms,  and  before  the  peak  of 
circulating  administered  antitoxin  is 
reached.  Therefore,  it  is  strongly 
recommended  that  patients  should  be 
treated  promptly  with  botulism  antitoxin 
trivalent  types  A,  B,  and  E,  as  soon  as 
the  clinical  diagnosis  of  botulism  is 
suspected.  Prior  to  the  injection  of  this 
material,  if  circumstances  permit,  the 
patient  should  be  questioned  regarding 
any  history  suggesting  sensitivity  to 
horses  or  horse  serum,  and  should  be 
tested  for  such  sensitivity  by 
conjunctival  (1:10  dilution)  or 
intradermal  (1:100  dilution)  tests  with 
the  serum  for  freedom  from  reactions. 
Suitable  test  kits  for  this  purpose  are 
sometimes  available.  Some  experts 
advocate  instead  a  tolerance  test  tvith 
0.1  mL  of  a  1:100  dilution  given 
subcutaneously.  No  test  system  fs 
totally  reliable,  and  the  patient  must  be 
watched  for  at  least  1  hour  after  the 
antitoxin  has  been  injected. 

Best  results  in  the  treatment  of 
botulism  are  likely  to  be  obtained  if 
large  doses  of  antitoxin  are  given  early 
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prompt 

ition  of  one  vial 
its  of  type  A. 

Its  of  type  B,  and 

Ms  of  type  E) 


in  the  disease,  the  obj  ect  being  to 
provide  an  excess  of  ( irculating 
antitoxin  as  early  as  |  ossible.  In  order 
to  ensure  the  most  raj  id  neutralization 
of  all  toxin  in  the  tissi  le  and  fluids,  most 
authorities  recomment 
intravenous  administ 
(7,500  International  U^ 
5.500  International  Ur 
8,500  International  Ur 
injected  very  slowly  at  a  dilution  of  1:10, 
the  solution  to  be  at  ambient 
temperature  before  being  injected. 
In  order  to  provide  ^  reservoir  of 
antitoxin  for  subsequejnt  adsorption,  an 
additional  equal  dose  Inay  be  given  by 
intramuscular  injectio^.  Further  doses 
are  indicated  in  2  to  4  lours  if  the  signs 
and  symptoms  worser ,  Because 
antitoxin  remains  in  tl  e  circulation  for 
over  30  days,  the  recoi  unended  dose 
should  be  given  immet  iately,  rather 
than  in  multiple  small  loses 
administered  over  a  long  period. 

The  recommended  pttiphylactic  dose 
for  an  individual  who  (las  eaten  food 
suspected  of  being  inf(  cted  with 
Clostridium  botulinum  is  1,500  to  7,500 
International  Units  of  ype  A,  1,100  to 
5,500  International  Un:  ts  of  type  B,  and 
1,600  to  8,500  Intematiinal  Units  of  type 
E  given  intramuscuIarlV,  depending  on 
the  amount  of  food  eat  ;n.  If  signs  or 
symptoms  of  botulism  ippear,  further 
treatment  should  be  in  tiated  with 
intravenous  antitoxin. 

Unless  there  is  unequivocal  evidence 
that  the  disease  under  treatment  or 
P'  eventive  therapy  is  t  rpe  E  botulism, 
the  trivalent  antitoxin  types  A,  B,  and 
E)  is  always  recommer  ded.  If  the 
disease  is  known  to  be  type  E  botulism, 
therapy  with  monovalent  type  E 
antitoxin  is  justified.  Ir  dividuals  who 
exhibit  apparent  sensil  ivity  to  horse 
serum  should  neverthe  ess  receive 
antitoxin,  employing  recommended 
schedules  for  gradual  (jesensitization 
with  increasing  doses  df  antitoxin 
administered  over  sevt  ral  hours  until 
the  total  dose  has  been  given. 

Safety 

Federal  regulations  a  jecify  that 
botulism  antitoxin  be  ti  isted  to  ensure 
sterility  and  contain  ar  appropriate 
preservative  in  specifle  d  amounts.  The 
product  must  meet  prescribed  test 
results  for  freedom  froi  i  pyrogenicity  in 
animals. 

The  most  significant  iroblems 
regarding  the  safety  of 
antitoxin  relate  to  sens 
serum.  Two  types  of  hjpersensitivity 
reactions  occur  anaphylaxis  and  serum 
sickness.  These  reactions  cannot  always 
be  predicted  in  advanc^  by  sensitivity 
testing,  and  may  not  be  ] 
desensitization. 


)otulism 
tivity  to  horse 


prevented  by 
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Anaphylactic  reactions  to  horse 
serum,  fortunately  the  less  common  of 
the  two,  can  occur  without  any  known 
prior  sensitization.  They  occur 
immediately  or  within  a  few  minutes 
following  injection,  and  are  manifest  by 
severe  respiratory  distress,  collapse, 
and  shock.  Even  with  prompt 
administration  of  epinephrine,  death 
may  occur  in  10  percent  or  more  of 
cases. 

Senmi  sickness  following  horse  serum 
occurs  6  to  21  days  after  an  individual's 
first  injection.  Prior  sensitization  is  not 
required,  although  previous  injections 
increase  the  likelihood  of  serum 
sickness  and  decrease  the  latent  period 
between  injection  and  onset  of 
symptoms  to  as  little  as  a  few  hours. 
The  larger  the  dose  of  serum,  the  more 
likely  is  serum  sickness  to  occur.  Rates 
of  serum  sickness  following  horse  senun 
vary,  but  range  from  2  to  30  percent,  and 
are  directly  dose  dependent.  In  the  most 
recent  U.S.  experience,  however,  only  7 
percent  of  recipients  of  botuhsm 
antitoxin  developed  serum  sickness.  The 
overall  rate  of  adverse  reactions 
reported  to  the  Center  for  Disease 
Control  was  21  percent. 

Efficacy 

There  is  limited  evidence  that  type  E 
antitoxin  is  effective  in  preventing  death 
in  man  when  given  after  the  onset  of 
symptons,  but  there  is  little  data  on  the 
efficacy  of  types  A  and  B  in  man.  In 
animals,  type  E  and  type  A  antitoxins 
appear  to  be  effective,  but  the  efficacy 
of  type  B  antitoxin  has  never  been 
conclusively  demonstrated. 

Almost  all  of  the  human  botulism 
outbreaks  in  Japan  have  been  due  to 
type  E.  In  20  outbreaks  before  antitoxin 
was  used,  mortality  rate  was  28  percent; 
in  15  outbreaks  after  the  use  of  type  E 
antitoxin  began,  the  mortality  rate  was 
reduced  to  4  percent.  The  two  groups 
may  not  have  been  comparable  in  other 
respects  such  as  quality  of  supportive 
therapy  or  the  duration  of  symptoms 
prior  to  treatment.  In  the  more  recent 
reports  of  type  E  botulism  in  the  United 
States,  as  reported  by  Koenig  and 
Whittaker,  five  of  seven  patient  not 
given  type  E  antitoxin  died,  but  none  of 
eight  patients  given  type  E  antitoxin 
died.  Again,  the  treated  and  untreated 
patients  may  not  have  been  comparable 
in  other  respects.  There  is  thus  evidence, 
albeit  uncontrolled,  of  the  effectiveness 
of  botulism  antitoxin  in  man  but  only  for 
typeE. 

Despite  the  lack  of  convincing 
evidence  as  to  the  efficacy  of  types  A 
and  B  botulism  antitoxin,  the 
advisability  of  its  use  is  firmly 
established  in  medical  practice,  and  will 
presumably  continue  so  unless  chemical 


means  are  devised  to  circumvent  the 
neuroparalytic  effiects  of  botulinus  toxin. 

Special  Problems 

Botulism  is  fortunately  a  rare  disease 
in  the  United  States.  "Hie  number  of 
cases  reported  in  the  past  10  years  has 
varied  annually  from  a  low  of  5  to  a  high 
of  34. 

Since  one  consequence  of  rising  food 
prices  may  well  be  an  increase  hi  home 
canning,  education  of  the  home  canner 
and  consumer  is  the  most  pressing  need 
in  the  prevention  and  control  of 
botulism.  Public  health  agencies  should 
provide  information  to  the  home  canner 
about  proper  techniques  and  common 
errors  involved  in  the  preservation  of 
foods. 

The  recent  increase  in  contaminated 
commercial  products  suggest  that  new 
Federal  regulations  for  canning  low-acid 
foods  are  crucial  to  the  prevention  of 
processing  errors  by  the  canning 
industry.  This  should  be  a  joint 
responsibility  of  the  Center  for  Disease 
Control,  the  Food  and  Drug 
Administration,  and  the  Department  of 
Agriculture.  Control  measures 
developed  and  initiated  by  the  smoked 
fish  industry  after  three  outbreaks 
involving  smoked  fish  in  the  mid-1960'a 
serve  as  a  model  for  responsible  acticm 
by  the  food  industry. 

Botulinus  toxoid  is  available  to  permit 
development  of  botulism  immune 
globulin  of  human  origin.  With  so  few 
cases  occurring  every  year,  this  has 
understandably  been  given  a  rather  low 
priority  in  research  and  development  of 
biological  products. 

Serveral  reports  have  appeared  since 
1967  describing  the  use  of  guanidine 
hydrochloride  in  the  treatment  of 
botulism.  The  drug  is  thought  to  act  by 
enhancing  the  release  of  acetylcholine 
fi"om  nerve  terminals.  Reported  cases 
have  generally  shown  improvement  with 
oral  doses  of  35  to  50  mg  per  kg  per  day, 
and  in  some  instances  the  beneficial 
effect  of  the  drug  has  been  documented 
with  neurophysiologic  studies. 
Nevertheless,  these  studies  have  not 
been  controlled,  and  the  efficacy  of 
guanidine  hydrochloride  and  other  drugs 
that  act  at  the  myoneural  junction 
remains  in  question.  For  these  reasons 
the  use  of  these  drugs  should  not 
preempt  the  administration  of  botulism 
antitoxin. 

Recommendations 

(1)  Encourage  educational  programs 
directed  at  the  home  canner,  (2) 
encourage  the  enforcement  of  Federal 
regulations  estabUshed  for  the  canning 
of  low-acid  foods  and  other  high  risk  .  . 
foods  in  the  commercial  industry;  (3) 
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give  consideration  to  the  development  of 
botulism  imimune  globulin  of  human 
origin;  and  (4)  support  studies  designed 
to  elucidate  the  mechanism  of  action  of 
botulinus  toxin  and  the  developemnt  of 
pharmacologic  agents  that  circumvent  or 
minimize  the  neuroparalytic  effects  of 
the  toxin. 
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SPECIHC  PRODUCT  REVIEWS 

Botulism  Antitoxin,  types,  A,  B,  andE 
and  Botulism  Antitoxin,  Type  E 
Manufactured  by  Connaught 
Laboratories  Limited 

1.  Description.  Botulism  antitoxin, 
types  A,  B,  and  E,  and  monovalent  type 
E,  as  supplied  by  Connaught 
Laboratories,  is  a  refined  and 
concentrated  preparation  of  globulins 
modified  by  enzymatic  digestion.  The 
product  is  obtained  from  horses 
immunized  with  botulism  toxoids,  types 
A,  B,  and  E,  or  type  E  alone.  The  product 
is  purified  and  concentrated  by 
ammonium  salfate  precipitation,  pepsin 
digestion,  and  ultrafiltration.  Phenol  is 
added  as  a  preservative  at  a 
concentration  of  0.45  percent  w/v. 

Extensive  details  of  the  manufacturing 
process  are  provided.  The  trivalent 
product  contains  7,500  Intemationed 
Units  of  type  A  antitoxin.  5,500 
International  Units  of  type  B  antitoxin, 
and  8,500  International  Units  of  type  E 
antitoxin  per  vial  (10  mL).  The 
monovalent  product  contains  5,000 
International  Units  of  type  E  antitoxin 
per  2  mL  vial. 


2.  Labeling — a.  Recommended  use/ 
indications.  The  product  is 
recommended  for  the  prevention  and/or 
treatment  of  botulism. 

b.  Contraindications.  There  are 
extensive  precautionary  statements 
about  testing  for  sensitivity  to  horse 
serum,  but  no  absolute  contraindications 
are  specified. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements.  A  toxin-antitoxin 
neutralization  test  is  carried  out  in  mice 
for  each  individual  component  of  the 
trivalent  antiserum  to  determine  the 
unitage. 

(2)  Human.  No  speciHc  data  are  cited, 
but  frequent  references  are  made  to  the 
work  of  Dolman,  in  Vancouver,  A 
statement  is  made  in  the  submission 
(Ref.  1).  as  follows: 

To  date  our  botulism  antitoxin  is  used  in 
Canada  and  is  stocked  by  the  National 
Communicable  Disease  Center,  Atlanta, 
Georgia.  From  their  reports  in  Morbidity  and 
MortaUty  we  can  assume  that  when  the 
antitoxin  is  administered  the  effect  is 
lifesaving  in  most  cases. 

Such  an  assumption  is  unjustified. 
However,  the  report  of  the  Tennessee 
epidemic  (see  Generic  Review],  not 
cited  in  the  manufacturer's  submissioa 
demonstrated  the  efficacy  of  type  E 
antitoxin. 

b.  Safety— (IJ  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Accdrding  to  the  Center 
for  Disease  Control's  surveillance  of 
reactions  to  botulism  antitoxin,  a  17- 
percent  frequency  of  reactions  to  this 
product  is  mentioned  in  the  Morbidity 
and  Mortality  Weekly  Report 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  The  labeling  is  clear  and 
adequate. 

5.  Recommendations.  The  Panel 
recommends  that  these  products  be 
placed  in  Category  I  and  that  the 
appropriate  licen8e(8)  be  continued. 

Botulism  Antitoxin  Manufactured  by 
Lederie  Laboratories  Division,  American 
CyanamidCo. 

No  data  have  been  provided  by  the 
manufacturer  for  botulism  antitoxin  for 
which  they  are  presenUy  licensed.  In  the 
absence  of  any  information  fi^m  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product 

Recommendation.  The  Panel 
recopimends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  and  there  are 


insufficient  data  on  labeling,  safety,  and 
effectiveness. 


R«fa 
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GENERIC  STATEMENT 

Diphtheria  Antitoxin    - 

Diphtheria  is  an  infectious  and 
communicable  disease  of  man  which 
usually  involves  the  upper  respiratory 
tract  and  sometimes  produces  skin 
infections.  The  causative  agent  is 
Corynebacterium  diphtheria,  a  gram- 
positive  bacillus  with  metachromatic 
granules.  Upper  respiratory  diphtheria  is 
characteristically  associated  with  the 
production  of  a  pseudomembrane  in  the 
nasal  passage,  pharynx,  and/or  larynx, 
and  with  the  appearance  of  systemic 
symptoms  due  to  absorption  of  an 
exotoxin.  Fifty  years  ago  there  were 
approximately  200  cases  per  100,000 
population  in  the  United  States  each 
year  (roughly  200,000  cases  aimually). 
This  has  decreased  to  a  rate  of  about  0.1 
per  100,000  population  in  recent  years 
(200  to  400  cases  annually). 
Approximately  10  percent  of  patients 
with  diphtheria  succumb.  Death  may  be 
due  to  respiratory  obstruction  by  the 
membrane  or  to  remote  effects  of  the 
toxin  upon  the  myocardium  or 
peripheral  nervous  system. 

Because  the  morbidity  and  mortality 
of  diphtheria  are  largely  a  consequence 
of  the  toxin  elaborated  by  the  organism, 
antiserum  (antitoxin)  prepared  by 
immunizing  horses  has  been  used  by 
nearly  80  years  in  the  treatment  of  Uie 
disease  and  for  its  prevention  in 
exposed,  susceptible  individuals.  This 
approach  to  control  of  the  disease  is 
only  partially  successful,  because  the 
disease  is  already  well  established  by 
the  time  it  is  recognized,  and  toxin  that 
has  been  absorbed  and  fixed  to  cells  is 
unaffected  by  antitoxin. 

Further,  antitoxin  does  nothing  to 
prevent  spread  of  the  toxigenic 
causative  organism.  Penicillin  or  other 
effective  antibiotic  agents  will  usually 
eradicate  the  oi^aiusm  but  because 
they  have  no  effect  against  toxin, 
antibiotics  are  only  an  adjunct  to 
therapy  of  clinical  diphtheria. 

Since  neither  passive  immunization 
with  antitoxin  nor  therapy  with 
antimicrobial  agents  provides  an 
entirely  satisfactory  approadi  to  the 
control  of  diphtheria,  active 
immunization  of  humans  against  the 
toxin  is  the  safest  most  effective  control 
measure.  The  reduction  in  morbidity  and 
mortality  from  diphtheria  in  the  United 
States  during  the  past  half  century  is 
largely  attributable  to  nvidespread 
immunization  against  the  toxin.  But 
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because  significanlisegments  of  the  U.S. 
population  have  not  received  adequate 
active  inununizatioii  against  diphtheria 
employing  the  toxoi  d.  between  200  and 
400  cases  of  diphthi  ria  continue  to  occur 
yearly.  For  these  individuals  therapy 
with  antitoxin  is  required. 

Description 

Diphtheria  antito:  :in  is  a  preparation 
of  hyperimmune  seium  prepared  in 
horses  immunized  aigainst  diphtheria 
toxin. 

Production 

Diphtheria  antitoxin  is  prepared  by 
hjrperimmunizing  horses  »vith  diphtheria 
toxoid  and  diphtheria  toxin  until  high 
levels  of  serum  antitoxin  activity  are 
achieved.  The  horses  must  be 
demonstrated  to  be  pee  of 
communicable  disef  se. 

Plasma  containing  satisfactory  titers 
of  antitoxin  is  conce  ntrated  by 
precipitation  and  dinlysis  and  usually 
partially  refined  by  pepsin  digestion. 
Final  concentraticm  of  antitoxin  is  at 
least  500  units  per  mL  Sterilization  is 
achieved  by  microfiltration  and  an 
appropriate  preservi  itive  is  added.  Each 
lot  must  meet  requirements  for  sterility 
and  freedom  from  pj  rogenicity 
according  to  Federal  regulations. 
Potency  is  tested  by  comparison  with 
U.S.  standard  antitoidn. 

Use  and  Contraindiaations 

The  major  use  of  qiphtheria  antitoxin 
is  for  the  treatment  of  clinical 
diphtheria.  Treatment  should  be 
initiated  immediately,  prior  to  definitive 
bacteriologic  diagnosis,  in  individuals  in 
whom  there  is  reasoaable  clinical 
suspicion  of  diphtheiia.  Delay  in 
administration  is  to  |e  avoided,  because 
the  antitoxin  only  n^tralizes  circulating 
toxin:  toxin  already  pxed  to  tissue  is 
unaffected.  Delay  al 
amounts  of  toxin  to 
associated  with  a  p 
in  case  fatality. 

The  dose  of  an 
by  most  authorities  i 
and  80,000  imits,  depending  on  the  size 
of  the  patient  the  severity,  and  duration 
of  infection.  The  entire  dose  should  be 
given  at  one  time;  some  authorities 
recommended  that  up  to  one-half  be 
given  intravenously  Snd  the  rest 
intramuscularly.  BecSuse  sensitivity  to 
horse  serum  is  frequent  in  humans, 
sensitivity  testing  and  a  carefully  taken 
history  of  any  findLngs  suggesting 
sensitivity  to  horses,  porse  dander,  or 
horse  serum  are  mandatory.  Tests 
should  be  performedjby  both 
intradermal  and  conunctival  routes, 
with  extreme  precautions  in  case  of  any 
adverse  reactions,  individuals  with 
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diphtheria  exhibiting  apparent 
sensitivity  to  horse  serum  nevertheless 
should  receive  antitoxin,  employing 
recommended  schedules  for  gradual 
"desensitization"  with  increasing  doses 
of  antitoxin  administered  over  several 
hours  until  the  total  dose  has  been 
given. 

Important  adjuncts  to  therapy  include 
general  supportive  measures, 
maintenance  of  the  airway  in  patients 
with  laryngeal  diphtheria  (diphtheritic 
croup],  and  administration  of 
antimicrobial  drugs  active  against 
Corynebacterium  diphtheriae 
(erythromycin,  lincomycin,  penicillin, 
rifampin].  Antimicrobial  drugs,  however, 
are  only  adjuncts  to  therapy  and  must 
not  be  used  instead  of  antitoxin. 

For  the  prevention  of  diphtheria  in 
exposed,  susceptible  individuals 
(persons  who  are  Schick  test  positive 
and/or  who  have  not  been  immunized], 
diphtheria  antitoxin,  1,000  to  5,000  units 
administered  intramuscularly,  may  be 
used  subsequent  to  testing  for  sensitivity 
to  horse  serum  (see  Special  Problems]. 

There  are  no  absolute 
contraindications  to  the  use  of 
diphtheria  antitoxin  in  the  presence  of 
diphtheria. 

Safety 

Federal  regulations  specify  that 
diphtheria  antitoxin  must  be  tested  to 
ensure  sterility  and  contain  an 
appropriate  preservative  in  specified 
amount.  The  product  must  meet 
prescribed  tests  for  freedom  from 
pyrogenicity. 

The  most  significant  problems 
regarding  the  safety  of  diphtheria 
antitoxin  relate  to  sensitivity  to  horse 
serum.  Two  types  of  hypersensitivity 
reactions  occur  anaphylaxis  and  serum 
sickness.  These  reactions  cannot  always 
be  predicted  in  advance  by  sensitivity 
testing,  and  may  not  be  prevented  by 
densensitization. 

Anaphylactic  reactions  to  horse 
serum,  fortunately  the  less  common  of 
the  two,  can  occur  without  any  known 
prior  sensitization  of  any  identifiable 
sort.  They  occur  immediately  or  within  a 
few  minutes  following  injections  and 
most  characteristically  comprise 
collapse  and  shock.  Even  with  prompt 
administration  of  epinephrine,  death 
may  occur  in  10  percent  or  more  cases. 

Serum  sickness  following  horse  serum 
occurs  6  to  21  days  after  an  individual's 
first  injection.  Prior  sensitization  is  not 
required,  although  previous  injections 
increase  the  likelihood  of  serum 
sickness  and  decrease  the  latent  period 
between  injection  and  onset  of 
symptoms  to  as  little  as  a  few  hours. 
The  larger  the  dose  of  serum,  the  more 
likely  is  serum  sickness  to  occur.  The 


major  manifestations  of  serum  sickness 
are  fever,  arthritis,  lymphadeno]7athy 
and  urticaria.  Fatahties  are  rare  except 
in  instances  of  laryngeal  edema. 
Sjrmptoms  persist  for  days  or  weeks. 
Rates  of  serum  sickness  following  horse 
serum  vary  and  are  directly  dependent 
on  the  dose.  Indeed,  the  administration 
of  100  mL  produces  serum  sickness  in  90 
percent  of  recipients. 

Efficacy 

The  degree  of  effectiveness  of 
diphtheria  antitoxin  in  the  therapy  of 
diphtheria  is  not  precisely  established. 
Although  many  studies  are  reported, 
most  are  beset  with  problems  of  study 
design  sufficient  to  cause  concern  about 
the  exactitude  of  the  results.  For 
example,  a  number  of  studies  indicate 
that  individuals  who  received  antitoxin 
in  the  first  day  or  two  of  the  illness 
exhibited  fewer  complications  and 
mcreased  survival  compared  to  those 
receiving  treatment  later,  but  there  are 
questions  about  the  comparability  of 
cases  treated  early  and  late.  However, 
in  the  early  experience,  when  suppb'es 
of  antitoxin  were  erratic,  the  contrast 
between  patients  treated  with  it  and 
those  unable  to  be  so  treated  was 
reported  as  very  striking.  Further,  there 
appear  to  be  secular  changes  in  the 
severity  and  incidence  of  diphtheria, 
negating  comparisons  from  year-to-year 
and  decade-to-decade. 

Nonetheless,  most  authorities  believe 
that  diphtheria  antitoxin  does  exhibit 
salutary  effects  on  the  course, 
complications,  and  mortality  of  the 
disease,  and  that  such  effects  are  more 
pronounced  the  earlier  in  the  course  the 
antitoxin  is  given.  However,  it  is  clear 
that  at  best  antitoxin  fails  to  reduce 
mortality  below  about  5  percent. 

Even  less  clear  is  the  degree  of 
effectiveness  of  antitoxin  in  the 
prevention  of  diphtheria  in  exposed, 
susceptible  individuals.  The 
administration  of  an  antimicrobial  drug 
in  therapeutic  doses  to  exposed, 
susceptible  individuals  avoids  the  use  of 
horse  serum  and  although  not  proven  in 
controlled  clinical  trials,  should  be  an 
effective  alternative  regimen. 
Erythromycin  appears  to  be  the  most 
effective;  penicillin,  lincomycin.  w 
rifampin  are  nearly  as  effective. 

Special  Problems 

Diphtheria  antitoxin  as  used  for  the 
production  of  passive  immunity  in  the 
treatment  or  prevention  of  diphtheria 
exhibits  two  special  problems. 

1.  Diphtheria  antitoxin  is  only 
partially  effective  in  treatment, 
apparently  because  it  neutralizes  only 
circulating  toxin.  Toxin  that  has  ahready 
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left  the  circulation  and  is  fixed  to  tissue 
is  not  inactivated,  and  no  therapeutic 
agent  has  been  identified  that  will  . 
interrupt  the  action  of  fixed  toxin  on 
tissue.  Therefore,  delayed  dierapy  may 
not  be  effective. 

2.  Diphtheria  antitoxin,  comprising 
serum  from  horses  immunized  against 
the  toxin,  produces  frequent 
symptomatic  and  Occasional  fatal 
hypersensitivity  reactions. 

Recommendations 

1.  The  limited  therapeutic 
effectiveness  of  diphtheria  antitoxin  and 
doubts  about  its  prophylactic  efficacy 
plus  the  success  of  widespread  active 
immunization  of  populations  indicate 
the  need  to  intensify  the  efforts  toward 
active  immunization  of  as  many 
individuals  as  possible.  Therefore,  it  is 
recommended  that  support  for 
widespread  public  immunization 
programs  be  augmented.  Such 
preventive  programs  are  far  more 
effective  in  reducing  morbidity  and 
mortality  from  diphtheria  than  is 
antitoxin,  whether  used  therapeutically 
or  prophylactically.  A  widely  immunized 
population  would  tend  to  eliminate  the 
use  of  antitoxin  and  its  attendant  risk. 
(See  Generic  Statement  on  Diphtheria 
Toxoid  and  Tetanus  and  Diphtheria 
Toxoids  for  Adult  Use  (Td).) 

2.  Because  passive  immunization  is 
still  required  for  treatment  of  diphtheria 
in  unimmunized  individuals  and 
occasionally  in  those  apparently 
adequately  immunized,  consideration 
should  be  given  to  the  development  of 
diphtheria  immune  globulin  of  human 
origin. 

3.  Further  information  should  be 
obtained  regarding  the  possibility  of  a 
significant  reduction  in  the  reactivity  of 
animal  serum. 

Basis  for  Classification 

In  the  absence  of  controlled  studies, 
difficult  to  obtain  with  this  now  rare 
life-threatening  disease,  the  Panel  could 
not  insist  on  such  evidence  of  efficacy. 
There  is  a  sufficient  body  of  historical 
data  suggesting  that  diphtheria  antitoxin 
is  of  some  effect,  albeit  marginal,  in  the 
treatment  and  prophylaxis  of  diphtheria 
to  justify  classification  in  Category  L 

Bibliography 

See  Bibliography  for  Diphtheria  Toxoid. 

SPECinC  PRODUCT  REVIEWS 

Diphtheria  Antitoxin  Manufactured  by 
Bureau  of  Laboratories,  Michigan 
Department  of  Public  Health 

No  data  have  been  provided  by  the 
manufacturer  for  diphtheria  antitoxin  for 
which  they  are  presently  licensed.  In  the 
absence  of  any  information  from  the 


manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product. 

Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  and  there  are 
insufficient  data  on  labeling,  safety,  and 
effectiveness. 

Diphtheria  Antitoxin  Manufactured  by 
Istituto  Sieroterapico  Vaccinogeiio 
Toscano  Sdavo 

1.  Description.  This  diphtheria 
antitoxin  is  prepared  from  the  plasma  of 
horses  hjrperimmunized  against 
diphtheria  toxin.  The  plasma  is 
semirefined  by  a  process  of  enzymatic 
action,  ammonium  sulfate  precipitation, 
heat,  and  dialysis.  The  final  product  is 
sterilized  by  Millipore  filtration  and 
metacresol  is  added  as  a  preservative  to 
a  concentration  of  0.3  percent.  The  final 
product  is  marketed  in  10,000  and  20,000 
unit  vials;  the  concentration  is  not 
specified. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  the  treatment  of 
diphtheria  and  for  the  prevention  of 
diphtheria  in  contacts  who  have  not 
been  previously  immunized.  For 
prevention,  10,000  imits  injected 
intramuscularly  is  recommended.  For 
treatment,  between  20,000  and  120,000 
units,  administered  as  a  single  dose,  is 
recommended,  with  the  lafger  doses 
being  given  to  patients  with  more  severe 
disease  or  disease  of  longer  duration.  It 
is  recommended  that  approximately  half 
of  the  dose  be  given  intravenously  and 
the  rest  intramuscularly. 

Appropriate  warnings  are  given  about 
horse  serum  sensitivity  and 
recommendations  for  intracutaneous  or 
conjunctival  testing  for  sensitivity  are 
made.  A  satisfactory  schedule  is 
provided  for  the  administration  of 
antitoxin  to  individuals  who  display  a 
positive  sensitivity  test.  It  is  also  stated 
that  such  individuals  should  not  recieve 
intravenous  antitoxin. 

b.  Contraindications.  The  only 
contraindication  listed  is  an  intravenous 
injection  to  individuals  with  a  postive 
sensitivity  test. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal' 
requirements. 

(2)  Human.  No  specific  data  are  cited. 
Only  general  comments  about 
confirmation  of  the  efficacy  of  the 
product  by  results  obtained  in  Italy  and 
elsewhere  since  1956  are  stated  in  the 
manufacturer's  submission  to  the  Panel 
(Ref.  1). 


b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  It  is  stated  that  many 
thousand  vials  have  been  distributed  in 
the  past  5  years  without  significant 
complaints  regarding  reactions. 

c.  Benefit/risk  ratio.  The  methods  of 
manufacture  and  the  distribution  of  this 
antitoxin  over  the  years  indicate  that  it 
is  comparable  to  other  diphtheria 
antitoxins.  The  benefit-to-risk 
assessment  of  this  product  appears  to  be 
satisfactory  for  reasons  cited  in  the 
Generic  Statement. 

4.  Critique.  This  is  an  equine 
diphtheria  antitoxin  made  according  to 
accepted  standards.  It  woidd  appear  to 
be  as  safe  and  as  effective  as  any 
diphtheria  antitoxin. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  license(s]  be 
contained  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Diphtheria  Antitoxin  Manufactured  by 
Ledarie  Laboratories  Division,  American 
CyanamidCo. 

No  data  have  been  provided  by  the 
manufacturer  for  diphtheria  antitoxin  for 
which  they  are  presently  licensed.  In  the 
absence  of  any  information  from  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product 

Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  mC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 
product  is  not  marketed  and  there  are 
insufficient  data  on  labeling,  safety,  and 
effectiveness. 

Diphtheria  Antitoxin  Manufactured  by 
Massachusetts  PubBc  Health  Biologic 
Laboratories 

No  data  have  been  provided  by  the 
'  manufacturer  for  diphtheria  antitoxin  for 
which  they  are  presently  licensed  In  the 
absence  of  any  information  from  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product 

Recommendations.  The  Panel 
recommends  that  this  product  be  i^aced 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product 

Diphtheria  Antitoxin  Manufactured  by 
Merrell-National  Laboratories,  Division 
of  Ridiardson-Meirell,  Inc. 

1.  Description.  Diphtheria  antitoxin. 
U.S.P.,  as'produced  by  Merrell-National 
Laboratories,  is  prepared  from  the 
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plasma  of  horse)  hyperiminunized  with 
both  diphtheria  i  oxoid  and  toxin.  The 
antitoxin  content  of  the  plasma  is 
concentrated  by  ammonium  sulfate 
precipitation  and  refined  by  partial 
pepsin  digestion,  The  final  diluent  is 
physiologic  salir  e  and  the  preservative 
is  0.4  percent  tri(  resol.  The  antitoxin  is 
packaged  in  20,0  X)  unit  vials  with  a 
concentration  of  at  least  500  units  per 
mL. 

Z.  Labeling — a  Recommended  use/ 
indications.  This  product  is 
recommended  fo  *  the  treatment  of 
diphtheria  and  f(  r  prevention  of 
diphtheria  in  exp  osed,  susceptible 
individuals.  The  Recommendations  for 
its  therapeutic  ude  are  complete, 
includings  precaitions,  appropriate 
regimens  for  sensitivity  testing  and 
desensitization,  dosage  schedules,  and 
the  necessity  for  pntimicrobial  therapy. 

Recommendatibns  for  prophylactic 
use  in  all  expose^,  susceptible 
individuals  include  sensitivity 
precautions,  do84ge,  and  emphasize 
subsequent  activ^  immunization.  Serum 
sickness  is  descri  bed  as  a  side  effect. 
The  package  labe  I  is  quite  satisfactory. 

b.  Contraindict  tions.  None  is 
speciHed,  and  it  i  i  stated  that  in 
individuals  with  i  Lphtheria,  antitoxin  is 
mandatory. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
Potency  tests  in  a  nimals  are  conducted 
according  to  Fedc  ral  regulations. 

(2)  Human.  No  specific  data  are  cited. 
The  manufacturer  states  that  early  Bles 
on  this  product  a^  no  longer  available. 
Excerpts  h^m  standard  literature 
relating  to  diphthi  >ria  antitoxin  are 
provided  in  the  si  bmission  to  the  Panel 
(Ref.  2). 

b.  Safety — (1)  A  nimal.  This  product  is 
tested  for  total  cr  >sol,  and  for  solids, 
pyrogenic  activit] ,  and  sterility 
according  to  Fedc  ral  regulations. 

(2)  Human.  No  nformation  is 
provided  other  th  m  the  absence  of  any 
reported  medical  pomplaints  during  the 
past  5  years,  during  which  time 
thousands  of  dos(  s  were  distributed. 

c.  Benefit/risk .  atio.  The  benefit-to- 
risk  assessment  of  this  product  appears 
to  be  satisfactorylfor  reasons  cited  in 
the  Generic  State  nent. 

4.  Critique.  Thii ;  product  is  still 
needed  because  c  f  incomplete 
immunization  of  ttie  U.S.  populations 
and  the  continuing  presence  of 
diphtheria,  and  because  a  preparation 
produced  in  humans  is  not  available. 
The  package  insert  should  reflect  the 
preferability  of  ei^thromycin, 
lincomycin,  or  pei  licillin  over  antitoxin 
for  prevention  of  liphtheria  in  exposed, 
susceptible  indivi  juals. 

5.  Recommendc  tions.  The  Pftnel 
recomminds  that  this  product  be  placed 


in  Category  I  and  that  the  licen8e(8)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 
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Generic  Statement 

Gas  Gangrene  Antitoxin 

Gas  gangrene  is  a  serious  and  often 
fatal  anaerobic  infection  of  soft  tissue, 
muscle,  and  sometimes  blood.  It  is  best 
known  as  a  dreaded  complication  of 
injuries  to  soldiers  in  wartime,  but 
occasionally  occurs  among  civilians  in 
peacetime  following  trauma,  or 
occasionally  following  surgery. 

The  etiologic  agents  of  gas  gangrene 
are  the  so-called  "histotoxic"  Clostridia, 
including  Clostridium  perfringens, 
Clostridium  novyi,  Clostridium 
septicum,  Clostridium  histolyticum, 
Clostridium  bifermentans,  and 
Clostridium  fallax.  Clostridiuip       / 
perfringens  is  the  most  commonly 
recovered  and  the  best  studied.  All  of 
these  organisms  require  nearly  complete 
anaerobiosis  and  a  reduced  oxidation- 
reduction  potential  for  growth. 'In 
common  with  other  Clostridia  such  as 
Clostridium  tetani,  the  histotoxic 
Clostridia  are  widely  distributed  in 
nature,  being  readily  found  in  the 
gastrointestinal  tract  of  man  and 
animals,  as  well  as  in  soils. 

It  is  generally  believed  that  the 
various  toxins  produced  by  the 
histotoxic  Clostridia  account  for  their 
rapid  spread  in  tissue,  and  for  the 
profound  toxemia  that  is  such  a 
prominent  part  of  the  clinical  picture  of 
gas  gangrene.  Each  species  produces  a 
number  of  extracellular  toxins,  including 
lecithinases,  coUagenases,  proteinases, 
and  deoxyribonucleases.  The  most 
widely  studied  of  these  toxins  has  been 
the  alpha  toxin  of  Clostridium 
perfringens.  a  lecithinase  that  injures 
cell  membranes  and  alters  capillary 
permeability.  Although  the  activities  of 
a  few  of  these  toxins  have  been 
carefully  denned,  the  cause  of  the 
profound  toxemia  and  extreme 
morbidity  that  accompanies  clinical  gas 
gangrene  remains  unclear.  In  addition  to 
the  toxins  themselves,  the  toxemia  has 
been  attributed  to  release  of  the 
products  of  tissue  necrosis,  interference 
with  enzyme  systems,  and  the  profound 
acidosis. 

Active  immunization  using  toxoids 
prepared  from  the  histotoxic  Clostridia 
has  not  proven  practicable  on  a  large  ' 
scale.  When  such  toxoids  are  used  to 
hyperimmunize  horses,  however, 
antitoxic  activity  does  develop.  Equine 
antitoxin  has  therefore  been  used  in 


passive  immunization  in  humans,  both 
in  the  prophylaxis  and  treatment  of  gas 
gangrene. 

Nature  of  the  Product 

Polyvalent  gas  gangrene  antitoxin  is  a 
preparation  of  hyperimmune  serum  from 
horses  immunized  against  gas  gangrene 
toxins. 

Production 

Gas  gangrene  polyvalent  antitoxins 
are  produced  from  plasma  of 
hyperimmunized  horses.  The  crude 
plasma/saline  mixture,  at  a  pH  of  3.9,  is 
treated  with  pepsin  and  ammonium 
sulfate.  "Digestion"  is  continued  for  24 
to  48  hours,  at  which  time  75  to  80 
percent  of  the  protein  will  not  coagulate 
on  boiling.  The  material  is  filtered,  the 
protein  in  the  filtrate  is  precipitated  by 
ammonium  sulfate,  and  the  precipitate  is 
washed  and  suspended  in  phenolyzed 
distilled  water  with  toluene  and 
chloroform  as  additional  preservatives. 
The  resultant  material  contains  mainly 
gamma  and  beta  globulins. 

The  final  product  is  diluted  with 
sodium  chloride  solution  and  preserved 
with  1:20,000  phenylmercuric  borate  plus 
approximately  0.4  percent  phenol.  Each 
vial  of  the  flnal  product  contains  10,000 
units  Clostridium  perfringens  antitoxin, 
10,000  units  Clostridium  septicum 
antitoxin,  3,000  units  Clostridium 
histolyticum  antitoxin,  15,000  units 
Clostridium  novyi  antitoxin,  and  15,000 
units  Clostridium  bifermentans 
antitoxin. 

Use  and  Contraindications 

The  main  purpose  of  the 
administration  of  polyvalent  gas 
gangrene  antitoxin  is  to  prevent  death    " 
from  toxemia  in  established  cases  of 
clostridial  infection,  and  is  therefore  an 
adjunct  to  adequate  surgery. 

The  recommended  dosage  schedule  is 
approximately  50,000  units  (2  vials) 
every  4  to  6  hours  before  or  after  surgery 
for  a  period  of  24  to  48  hours. 
Administration  is  normally  via  the 
intravenous  route,  but  it  may  be  used 
intramuscularly  as  well. 

It  ihust  be  emphasized  that  prompt 
and  adequate  surgical  debridement  is 
the  sine  qua  non  in  therapy  of  gas 
gangrene.  Important  adjunctive 
measures  include  careful  management 
of  fluid  and  electrolyte  balance,  and 
prompt  antibiotic  therapy,  including 
large  doses  of  penicillin  G.  Serotherapy 
with  polyvalent  gas  gangrene  antitoxin 
and  hyperbaric  oxygenation  have  been 
considered  adjunctive  measures  whose 
relative  merits  are  not  clear. 

Gas  gangrene  antitoxin  is 
contraindicated  in  individuals  with  a 
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history  of  sensitivity  to  horses,  horse 
dander,  or  horse  serum,  and  should  be 
given  with  extreme  caution  tp  anyone 
who  has  previously  received  any 
injections  containing  horse  serum. 

Safety 

Federal  regulations  specify  tfiat 
polyvalent  gas  gangrene  antitoxin  must 
be  tested  to  ensure  sterility  and  contain 
an  appropriate  preservative  in  specified 
amount  The  product  must  meet 
prescribed  tests  for  freedom  from 
pyrogenicity. 

The  most  significant  problem 
regarding  the  safety  of  polyvalent  gas 
gangrene  antitoxin  relates  to  sensitivity 
to  horse  serum.  Two  types  of 
hypersensitivity  reactions  occur — 
anaphylaxis  and  serum  sickness.  These 
reactions  cannot  always  be  predicted  in 
advance  by  sensitivity  testing,  and  may 
not  be  prevented  by  desensitization. 
Anaphylactic  reactions  to  horse  serum, 
fortunately  the  less  common  of  the  two, 
can  occur  without  any  known  prior 
sensitization  within  a  few  minutes 
following  injection,  and  most 
characteristically  include  cardiovascular 
collapse  and  shock.  Even  with  prompt 
administration  of  epinephrine,  death 
may  occur  in  10  percent  or  more  of 
cases. 

Serum  sickness  following  horse  serum 
occurs  6  to  21  days  after  an  individual's 
first  injection.  The  larger  the  dose  of 
serum,  the  more  likely  is  senmi  sickness 
to  occur.  The  major  manifestations  of 
serum  sickness  are  fever,  arthritis, 
lymphadenopathy,  and  urticaria. 
Symptoms  persist  for  days  or  weeks. 
Fatalities  are  rare,  except  in  instances  of 
laryngeal  edema.  Rates  of  serum 
sickness  following  horse  senmi  vary  and 
are  directly  dose  dependent.  The 
frequency  is  approximately  1  percent 
per  1  mL  of  serum. 

Efficacy 

The  efficacy  of  polyvalent  gas 
gangrene  antitoxin  has  been 
extraordinarily  difficult  to  assess  with 
precision,  owing  to  the  fact  that  it  is  at 
best  an  adjunct  in  the  management  of 
gas  gangrene. 

For  the  prophylactic  treatment  of  gas 
gangrene  following  traumatic  injuries 
there  is  general  agreement  that 
polyvalent  gas  gangrene  antitoxin  is  of 
no  value.  The  work  of  MacLennan  and 
MacFarlane,  who  studied  the  occurrence 
of  gas  gangrene  among  British  troops 
during  World  War  IL  suggested  that  the 
incubation  period  of  the  disease  might 
be  lengthened  by  the  administration  of 


gas  gangrene  antitoxin,  but  clear 
evidence  of  efficacy  in  prophylaxis  of 
gas  gangrene  cannot  be  found. 

The  mainstay  of  therapy  of  gas 
gangrene  has  been  and  continues  to  be 
prompt  surgery  that  includes  complete 
removal  of  all  infected  tissue. 
Therapeutic  regimens  that  have  stopped 
short  of  such  radical  surgery  have 
invariably  failed,  regardless  of  other 
adjunctive  measures  utilized.  The 
adjunctive  measures  most  often  utilized 
include  careful  manageount  of  fluid  and 
electrolyte  balance,  prompt  antibiotic 
therapy,  including  large  doses  of. 
penicillin  G,  passive  immunization  with 
polyvalent  gas  gangrene  antitoxin,  and 
hyperbaric  oxygenation. 

The  best  available  data  in  support  of 
therapeutic  efficacy  of  polyvalent  gas 
gangrene  antitoxin  derived  from  the 
British  experiences  in  World  War  II,  as 
summarized  by  MacLennan  and 
MacFarlane.  These  studies  were 
obviously  not  designed  as  rigidly 
controlled  field  trials,  but  did  not 
evidence  that  the  combined  use  of 
surgery  and  antitoxin  was 
approximately  40  percent  more  effective 
than  surgery  alone. 

Data  on  the  efficacy  of  antitoxin  in  the 
treatment  of  gas  gangrene  since  World 
War  n  is  scanty  at  best,  wholly 
uncontrolled,  and  consists  mosdy  of 
individual  case  reports  or  small  series  of 
cases. 

Although  it  is  difficult  to  dismiss 
entirely  the  experiences  recorded  by 
MacLennan.  who  felt  that  passive 
immunization  with  gas  gangrene 
antitoxin  was  of  distinct  benefit  in  the 
management  of  gas  gangrene,  its  role  in 
management  remains  uncertain.  Some  or 
all  of  its  apparent  effectiveness  during 
World  War  II  may  now  have  been 
minimized  or  eroded  completely  by 
emphasis  on  early  diagnosis,  prompt 
surgery,  and  other  adjunctive  and 
supportive  therapy  including  antibiotics. 

Current  surgical  opinion  reflects  these 
uncertainties.  The  manual  "Control  of 
Infection  in  Surgical  Patients,"  edited  by 
Altemeier,  Burke,  Pruitt  and  Sandusky, 
states  simply  "gas  gangrene  antitoxin 


has  been  found  to  be  of  little  or  no  value 
in  the  prevention  of  clinical  gas 
gangrene." 

Special  Problems 

The  major  special  problem  identified 
is  the  lack  of  acceptable  evidence  of 
efficacy  of  polyvalent  antitoxin  in  the 
management  of  clinical  gas  gangrene. 
The  Panel  sees,  no  likelihood  that  such 
evidence  will  be  forthcoming  in  the 
foreseeable  future. 

A  second  major  problem  in  the 
evaluation  of  this  product  is  the 
apparent  lack  of  standardization  of 
antitoxin  unitage.  International  Units  of 
antitoxin  are  defined  soihat  no  two 
represent  die  same  protective  power, 
i.e..  Clostridium  novyi  is  approximately 
100  times  greater  than  Clostridium 
perfringens.  and  Clostridium 
bifermentans  is  approximately  SO  times 
greater  than  Clostridium  perfringens. 
The  protective  power  of  "one  vial"  of 
the  Lederle  Laboratories  Division's 
polyvalent  gas  gangrene  antitoxin 
(pentavalent)  in  terms  of  mouse 
minimum  lethal  dose  of  toxin  would  be 
as  follows: 


Ctostii(fufTt  pefffingBn$ ..... 

CtottndnjfTj  Bopitcum .«, 

Oottxium  ftistotytKum„ 
OosthdkJTTf  nov)^. „«-. 


.  500,000  to  700.000 
400.000  to  040.000 
.  ■pproK.  to  1SS.00O 
,  appfOK.  to  7,500.000 
2,aSO,000  to  5.700.000 


Another  aspect  of  this  problem  relates 
to  the  quantity  of  each  of  the  antitoxins 
packed  in  a  vial.  This  problem  is 
illustrated  in  Table  1. 

Recommendations 

The  Panel  recommends  that  further 
research  be  encouraged  on  the  nature  of 
the  toxins  produced  by  the  histotoxic 
Clostridia,  and  the  mechanism  of  action 
of  their  effects  on  mammalian  tissue. 

Basis  for  Classification 

In  the  judgment  of  the  Panel  there  is 
not  adequate  evidence  of  efficacy  of 
polyvalent  gas  gangrene  antitoxin  when 
used  as  recommended  in  either  the 
prophylaxis  or  therapy  of  gas  gangrene. 
Therefore,  for  this  reason  the  Panel 
recommends  that  this  product  be 
classified  in  Category  IIIB. 


Table  1— Antitoxin  Content  Onternattonal  Untts) 
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SPECIFIC  PRODI  JCT  REVIEWS 

r 

Gas  Gangrene  Polyvalent  Antitoxin 
Manufactured  by  lederle  Laboratories 
Division,  American  Cyanamid  Company 

1.  Description.  Gas  gangrene 
polyvalent  antito^iins  are  produced  from 
plasma  of  hyperiifmnunized  horses.  After 
the  antitoxin  plasma  is  "reHned  and 
concentrated,"  it  is  diluted  with  sodium 
chloride  solution  and  preserved  with 
1:20,000  phenylmOTuric  borate  plus 
approximately  0.4  percent  phenol.  Each 
vial  contains:  10.Gu)  units  Clostridium 
perfringens,  10,00(  I  units  of  Clostridium 
septicum,  3,000  ui  its  of  Clostridium 
histolyticum,  1,50(  I  units  of  Clostridium 
novyi.  and  1,500  u  lits  of  Clostridium 
bifermentans  anti  oxin. 

The  reHning  pro  cess  involves  pepsin/ 
ammonium  sulfate  treatment  of  a  crude 
plasma/saline  mi)iture  (pH  3.9). 
"Digestion"  is  contained  for  24  to  48 
hours,  at  which  tii  le  75  to  80  percent  of 
the  protein  will  no  t  coagulate  on  boiling. 
The  material  is  Hli  ered,  the  protein  in 
the  filtrate  is  preci  pitated  by  ammonium 
sulfate,  the  precipitate  is  washed  and 
suspended  in  pher  olyzed  distilled  water 
with  toluene  and  c  hloroform  as 
additional  preserv  itives.  The  resultant 
material  contains  nainly  gamma  and 
beta  globulins. 

2.  Labeling — a.  I  lecommended  use/ 
indications. 

*  *  *  to  prevent  i  leath  from  toxemia  in 
an  estabUshed  or  j  uspected  case  of 
clostridial  infectio  i  until  adequate 
surgery  and  antibi  )tic  therapy  can  bring 
the  infection  undei  control.  The 
usefulness  of  this  i  mtitoxin  to  prevent 
clostridial  infectio  i  is  controversial  but 
is  generally  consic  ered  to  be  of  little  or 
no  value  when  giv  m  prophylactically. 

The  recommended  dosage  schedule  is 
approximately  50,d00  units  [2  vials) 
every  4  to  6  hours  )efore  or  after  surgery 
for  a  period  of  24  t )  48  hours. 
Administration  is  i  lormally  intravenous, 
but  it  may  be  used  intramuscularly. 

b.  Contraindicat  'ons.  Sensitivity  to 
horse  serum,  histoi  y  of  asthema 
angioneurotic  eder  la,  or  other  allergy. 

3.  Analysis — a.  i  'fficacy — (1)  Animal. 
This  product  meetf  Federal 
requirements. 


Lindsey  (Ref.  1)  has  demonstrated 
efHcacy  in  extensively  wounded  goats 
when  massive  doses  of  trivalent 
antitoxin  were  employed,  approximately 
1,800  to  2,600  units  of  Clostridium 
perfringens  antitoxin  per  kg. 


(2)  Human.  The  best  available  data 
derived  from  the  British  experience  in 
Worid  War  U. 

(i)  MacLennan  (Ref.  2)  demonstrated 
the  following: 
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international  unita  of  Ckmtridjum  novyi 


(ii)  MacFarlane  (Ref.  3)  analyzed  ' 
reports  to  subcommittee  on  anaerobic 
wound  infections.  The  reports  came 
from  multiple  sources  between  1940  and 
1943.  Of  165  cases  (not  including  those 
of  MacLennan),  139  were  classified  as 
"toxic  cases";  some  received  antitoxin, 
others  had  not.  Results  were  as  follows: 
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From  these  studies  they  concluded  that 
the  combined  use  of  surgery  and 
antitoxin  was  more  effective  than 
surgery  alone. 

(iii)  The  MacLennan  and  MacFarlane 
studies  which  suggested  effectiveness  of 
gas  gangrene  antitoxin  used 
preparations  which  differed  in 
composition  and  which  were 
administered  in  differing  dosages.  The 
Lederle  gas  gangrene  antitoxin  differs  in 
composition  from  those  used  by  both 
MacLennan  and  MacFarlane. 

b.  Safety— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Most  reports  contain  no 
data  on  reactions;  however,  serum 
sickness  would  be  anticipated. 
Frequency  would  be  approximately  1 
percent  per  1  mL  of  serum. 

c.  Benefit/risk  ratio.  Benefit-to-risk 
considerations  with  reference  to  this 
product  are  not  acceptable. 

4.  Critique.  Major  problems  in  the 
evaluation  of  this  product  have  been 
discussed  in  the  Generic  Statement.  The 
product  is  poorly  standardized,  and 
there  is  not  adequate  evidence  of 
efficacy  when  used  as  recommended  in 
either  the  prophylaxis  of  treatment  of 
gas  gangrene. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be 
classified  as  Category  IIIB,  and  that  the 
appropriate  license  be  revoked  owing  to 
the  lack  of  acceptable  evidence  of 
e^cacy. 


Tetanus  and  Gas  Gangrene  Polyvalent 
Antitoxin  Manufactured  by  Lederle 
Lalmratories  Division,  American 
Cyanamid  Co. 

No  data  have  been  provided  by  the 
manufacturer  for  this  product  for  which 
they  were  licensed  at  the  time  this 
review  was  imdertaken.  In  the  absence 
of  any  information  from  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product. 

Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  UIC  and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product. 
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Generic  Statement 

Pertussis  Immune  Globulin  (Human) 

The  pathogenesis,  symptomatology, 
complications,  and  epidemiology  of 
pertussis  and  its  prevention  with  killed- 
bacterial  vaccine  have  been  described 
previously  in  this  Report. 

Serum  therapy  was  initiated  in  the 
1930*8  and  early  reports  on  the  effect  of 
convalescent  human  sera  and 
hyperimmune  animal  sera  in 
prophylaxis  and  therapy  of  pertussis 
were  quite  favorable.  Subsequently  a 
refined  product,  gamma  globulin  of 
human  origin,  was  introduced  and  was 
similarly  accepted  enthusiastically. 
Later  controlled  studies  failed  to 
demonstrate  significant  benefit. 

Several  factors  may  influence  the  . 
effect  of  antibody  therapy:  (1)  The  site 
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of  the  infection  and  access  of  antibody 
to  the  site;  (2)  whether  antiserum  alters 
the  pathophysiologic  effects  of  the 
organisms'  reactive  factors;  and  (3)  the 
classes  of  immune  globulin  in 
convalescent  serum  which  presumably 
contribute  to  recovery. 

Description 

Pertussis  immune  globulin  is 
predominantly  the  immunoglobulin 
fraction  from  a  pool  of  serum  from 
human  donors  who  have  been  hyper- 
immunized  with  pertussis  vaccine. 
Earlier  the  product  was  sometimes 
obtained  from  persons  who  were 
hyperimmunized  with  vaccine  following 
recovery  from  pertussis. 

Production 

The  source  of  this  product  is  plasma 
from  adults  who  have  been  repeatedly 
immunized  with  pertussis  vaccine.  This 
pertussis  immune  globulin  is  diluted 
with  normal  human  immunoglobulin  to 
achieve  a  standard  concentration  of 
protein.  The  donors  are  required  to  be 
free  of  causative  agents  of  diseases  that 
are  not  destroyed  or  removed  by  the 
processing  methods,  as  specified  by 
Federal  regulations. 

The  plasma  is  fractionated  by  a  cold 
alcohol  method,  yielding  a  preparation 
with  over  90  percent  of  IgG.  Thimerosal 
in  dilution  1:10,000  may  be  added  as  a 
preservative.  Pertussis  immune  globulin 
is  submitted  to  standard  tests  for  purity, 
sterility,  safety,  and  protein  content 
according  to  Federal  regulations.  Up  to 
this  time  there  has  been  no  standard  of 
potency  which  has  been  correlated  with 
human  efHcacy.  The  two  products 
licensed  in  the  United  States  at  the 
present  time  are  compared  in  an  in  vitro 
agglutination  test  to  a  reference  serum. 

Use  and  Contraindications 

The  product  has  been  recommended 
for  intimately  exposed  children  under  2 
years  of  age  who  have  not  been 
vaccinated.  The  dose  recommended  by 
manufactiu^rs  is  1.25  to  1.5  mL 
intramuscularly,  repeated  in  5  to  7  days 
if  exposure  continues. 

For  treatment  of  infants  with  pertussis 
1.25  mL  intramuscularly  for  3  to  5  doses, 
or  3  to  6.75  mL  as  a  single  dose  is 
recommended.  The  product  should  not 
be  administered  intravenously. 

Expert  opinions  as  to  the  usefulness  of 
pertussis  immune  globulin  both  in 
treatment  and  prophylaxis  diverge.  Thus 
the  1975  report  of  the  American  Public 
Health  Association  states  that  passive 
immunization  is  of  no  value  in  treatment 
or  in  prevention.  However,  the 
American  Academy  of  Pediatrics  which 
previously  accepted  its  use  in 
prophylaxis,  in  1977  states  that  "There  is 


no  convincing  evidence  that  Pertussis 
Immune  Serum  Globulin  (Human)  has 
any  efHcacy  in  preventing  or  treating 
pertussis,  and  its  use  is  not 
recommended." 

The  product  is  confraindicated  in 
individuals  who  are  known  to  have  an 
allergic  response  to  immunoglobulin. 
Epinephrine  should  be  at  hand  for 
treatment  of  rare  reactions. 

Safety 

This  product  must  meet  Federal 
regulations  as  to  safety.  Adverse 
reactions  to  immune  globulins  are  rare, 
and  consist  of  anaphylactic  and  allergic 
reactions.  The  greatest  risk  consists  of 
inadvertent  intravenous  injection  of 
aggregated  immunoglobulin  which  leads 
to  shock. 

Manufacturers  are  required  to  record 
reported  reactions. 

Efficacy 

The  use  of  pertussis  immune  globulin 
is  empirical,  because  the  nature  of  the 
protective  factor  in  human  senmi  is  not 
known.  However,  the  agglutinating 
antibody  and/or  a  bactericidal  antibody 
may  play  a  role  in  protection. 
Furthermore,  it  is  not  clear  whether 
protective  factors  are  present  in  the  IgG 
fraction.  Some  speculate  that  protection 
is  located  in  the  IgM  fraction,  because 
infants  do  not  appear  to  obtain  passive 
immunity  from  their  mothers.  Since 
Bordetella  pertussis  infection  is 
primarily  an  infection  of  the  bronchial 
epithelium,  it  is  also  possible  that  the 
protective  factor  is  located  in  the  IgA 
fraction  of  the  immunoglobulins. 
Pertussis  immune  glob^in  (human]  can 
protect  mice  under  experimental 
conditions,  but  its  relation  to  human 
efficacy  has  not  been  determined. 

Studies  conducted  in  the  1930's  and 
1940'8  when  pertussis  was  still  a  virulent 
disease  with  a  relatively  high  mortality 
rate  suggested  a  prophylactic  and 
therapeutic  effect  from  convalescent 
human  sera  and  animal  hyperimmune 
sera.  Unfortunately,  these  studies  were 
not  adequately  controlled  and 
comparison  groups  outside  the 
experimental  setting  were  often  utilized. 

In  the  last  decades,  a  few  controlled 
studies  have  been  conducted  with 
pertussis  immune  globulin.  They  did  not 
demonstrate  statistically  signiHcant 
differences  between  treatment  and 
control  groups.  However,  concurrent 
antimicrobial  therapy  may  have  masked 
any  beneficial  effect:  it  is  also  possible 
that  the  specific  lots  and  dosage  used 
were  ineffective,  and  the  numbers  of 
study  subjects  were  too  few.  At  least  in 
one  study  the  dose  was  lower  than  the 
recommended  one.  Also,  the  stage  of 
disease  when  the  product  was  given  has 


varied  and  the  methods  of  allocation  to 
study  groups  have  not  always  been 
clearly  described. 

During  the  last  decades,  erythromycin 
and  ampicillin  have  become  the 
preferred  methods  for  prophylaxis  and 
treatment  of  pertussis. 

Special  Problems 

1.  Several  studies,  not  adequately 
controlled,  conducted  in  the  1930's  and 
1940'8  when  pertussis  was  a  more 
prevalent  and  virulent  disease,  provided 
evidence  of  therapeutic  and 
prophylactic  benefit  from  convalescent 
serum,  human  hyperimmune  senun  and 
rabbit  hyperimmune  serum.  The  initial 
exf>eriencie  with  pertussis  immune 
globulin  (human)  suggested  similar 
effects,  but  more  recent,  well-controlled 
studies  did  not  confirm  this  suggestion. 
Whether  this  indicates  that  alcohol 
fractionation  of  plasma  in  the 
preparation  of  immunoglobulin 
eliminates  other  protective  components 
in  unknown.  It  appears,  however,  that 
there  is  little  evidence  of  efficacy  of  the 
current  product. 

2.  No  animal  model  or  other 
laboratory  technique  for  evaluation  of 
potency  has  been  directly  related  to 
efficacy  in  humans.  The  only  animal 
model  employed  utilized  intracerebral 
injection  oi  Bordetella  pertussis  bacteria 
into  mice;  a  protective  effect  of  pertussis 
immune  globulin  can  be  demonstrated. 
Other  potentially  useful  models  such  as 
intranasal  challenge  of  mice  have  been 
insufficiently  studied. 

3.  Knowledge  of  the  immune 
mechanisms  to  pertussis  in  humans, 
particularly  as  to  class  of 
immunoglobulin,  and  the  role  of  humoral 
irtmiunity,  especially  the  role  of 
bacteriocidal  antibody,  is  rudimentary. 
The  role  of  cell-mediated  immunity  is 
unknown. 

4.  Whereas  the  product  appears 
relatively  safe  for  the  recipient,  the 
practice  of  hyperimmunizing  the  donors 
with  pertussis  vaccine  is  not  without 
risk. 

Recommendations 

1.  The  available  information  is 
insufficient  to  classify  pertussis  immune 
globulin  as  effective.  Further  studies  are 
required  before  such  a  decision  can  be 
made. 

2.  The  Panel  recommends  that 
research  be  directed  to  identify  the 
mechanism  by  which  immunity  to 
pertussis  is  acquired.  Identification  and 
characterization  of  protective 
antibodies,  if  such  are  present,  are 
imperative  to  determine  the  value  of 
pertussis  immune  globulin  as  presently 
constituted.  Studies  are  also  necessary 
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to  determine  the  viilue  of  other 
preparations  derivBd  from  immune 
serum  aimed  at  co  iferring  passive 
immunity. 

3.  Animal  modelk  which  closely 
resemble  human  infection  should  be 
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pathogenesis  and  inmune  mechanisms 
of  pertussis.  A  mot  se  model  of 
respiratory  infecti(  n  already  exists  and 
deserves  further  ej  ploration. 

4.  Clinical  trials  i  ihould  be  conducted 
with  other  immuno  globulin  preparations 
that  may  have  bett  ;r  experimental 
evidence  for  efficai  :y.  Such  studies  could 
be  carried  out  whe  «  the  incidence  of 
pertussis  in  childhood  is  high,  or  in 
special  situations  s^ich  as  outbreaks 
among  adults. 
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SPECinC  PRODUCT  REVIEWS 

Pertussis  Immune  Globulin  (Human) 
Manufactured  by  Cutter  Laboratories, 
Inc. 

1.  Description.  This  product  is  a 
solution  of  immunoglobulin  prepared 
from  venous  blood  of  humans 
hyperimmunized  with  pertussis  vaccine. 
It  contains  16.5  percent  ±  1.5  percent 
protein  dissolved  in  0.3  M  glycine  and 
preserved  with  1:10,000  thimerosal.  The 
pH  is  adjusted  withu  sodium  carbonate. 
Each  IV^  mL  dose  contains  a  quantity  of 
immunoglobulin  equivalent  to 
approximately  25  mL  of  human 
hyperimmune  plasma. 

Fresh  citrated  plasma  is  collected  by 
plasmapheresis  and  fractionated  into 
components  of  plasma  using  the  Cohn 
cold  alcohol  method.  The  pool  of  plasma 
is  chosen  on  the  basis  of  minimum 
pertussis  titer  and  no  regard  is  given  to 
the  number  of  donors.  The  final  product 
solution  is  sterilized  by  filtration. 
Pertussis  agglutination  titers  are 
determined  but  the  standard  used  is  not 
given.  Donors,  whose  health  status  has 
been  checked,  receive  a  basic  series  of 
three  injections  of  Eli  Lilly  and 
Company's  pertussis  vaccine  during  a 
12-month  period  and  a  fourth  injection 
during  a  second  12-month  period.  A 
donor  consent  form  is  supplied. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  product  is  said  to  be 
indicated  in  the  prophylaxis  and 
treatment  of  pertussis.  The  dose  is  1% 
mL  given  as  soon  after  exposure  as 
possible,  and  in  therapy  it  is 
recommended  that  the  same  dose  is 
repeated  after  24  or  48  hours,  sometimes 
again  after  1  to  2  weeks.  The  product  is 
given  intramuscularly  only,  and  not 
intravenously. 

b.  Contraindications.  The  product  is 
contraindicated  in  individuals  who  are 
known  to  have  an  allergic  response  to 
immunoglobulin.  There  is  a  warning 
against  intravenous  use.  Slight  soreness 
may  occur  at  the  mjection  site; 
sensitizations  is  extremely  rare  but  may 
occur.  There  have  been  a  few  instances 
of  angioneurotic  edema,  nephrotic 
syndrome,  and  anaphylactic  shock  after 
injection. 

3.  Analysis — a.  Efficacy— {\)  Animal. 
Not  applicable. 

(2)  Human.  Several  studies  with 
pertussis  immune  globulin  are  cited  in 


the  submission  to  the  Panel  (Ref.  IJ. 
seven  of  these  utilized  the  product  of 
this  manufacturer.  Whereas 
uncontrolled  studies  generally  reported 
favorable  results,  the  controlled  studies 
failed  to  show  any  significant 
differences  between  control  and 
treatment  groups.  The  efficacy  of  the 
product,  not  only  in  treatment  but  also 
in  prophylaxis,  appears  in  doubt. 

The  only  somewhat  controlled  study 
which  reported  favorable  results  is  the 
one  by  Hatz  (Ref.  2)  who  studied 
streptomycin  with  and  without 
hyperimmune  serum  in  treatment  of 
pertussis.  However,  the  conclusions 
appear  not  be  to  statistically  vaUdated. 

It  is  disconcerting  that  confrolled 
studies,  generally  carried  out  after  1950 
when  pertussis  had  become  a  relatively 
mild  disease  and  effective  antibiotics 
were  available,  all  report  a  lack  of 
statistically  significant  benefit  from 
pertussis  immune  globulin.  On  the  other 
hand,  uncontrolled  or  poorly  controlled 
studies  carried  out  with  whole  immune 
serum  in  the  19308  and  1940's  suggested 
great  benefit,  especially  in  prophylaxis. 
If  the  protective  antibody  is  found  ia  the 
IgM  fraction  of  the  immtme  globulin  aa 
suggested  in  "Infectious  Diseases"  by 
Krugman  and  Ward  (Ref.  3).  how  can 
the  IgG  (which  is  the  principal  content 
of  hyperimmune  globulin)  be  of  any 
help?  Maternally  acquired 
immunoglobulin  is  known  not  to  be 
protective. 

b.  Safety— {\)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Several  clinical  trials 
report  no  adverse  effects.  Rate  instances 
of  angioneurotic  edema,  nephrotic 
syndrome,  and  anaphylactic  shock  are 
listed  as  possible  adverse  reactions.  No 
data  from  the  complaint  file  are 
submitted 

c.  Benefit/risk  ratio.  The  benefits  of 
this  product  both  in  prophylaxis  and 
treatment  are  in  doubt,  although  there  is 
little  risk  (isoimmunization,  allergic 
reactions). 

4.  Critique.  This  is  a  well-documented 
submission  except  that  data  from  the 
manufacturer's  complaint  file  were  not 
submitted.  It  is  unclear  how  many 
donors  make  up  the  pool  for  pertussis 
immune  globulin  (the  Bureau  of 
Biologies  requires  a  minimum  of  10 
hidividuals).  The  label  states  that  the 
donors  are  given  Cutter  Laboratories' 
pertussis  vaccine,  other  sections  of  the 
manufacturer's  submission  indicate  that 
Eli  Lilly's  vaccine  is  used.  Information 
on  adverse  reactions  to  repeated 
administration  of  pertussis  vaccine  in 
adults  and  the  procedure  utilized  in  the 
production  of  pertussis  inumme  globulin 
(human)  should  be  developed.  This 
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information  should  include  data  on  the 
type  of  vaccine  used.  The  agglutination 
test,  including  standards,  is  not 
described.  The  submission  contains  a 
thorough  listing  of  human  studies  of 
pertussis  immune  globulin,  including 
several  of  the  manufacturer's  own 
product  Their  own  interpretation  of 
these  studies  is  that  the  product  is 
efficacious.  It  is  unfortunate  that  this 
conclusion  is  based  on  uncontrolled 
studies,  and  not  on  the  controlled  ones, 
which  do  not  prove  any  statistically 
significant  benefits. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  lUA  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceed  3  years  during 
which  time  the  manufacturer  shall 
develop  data  regarding  the  efficacy  of 
this  product 

Pertussis  Inunune  Globulin  (Human) 
Manufactured  by  Travenol  Laboratories, 
Inc.,  Hyland  Diidaion 

1.  Description.  This  product  is  a  16.5 
(±  1.5)  percent  solution  of  the 
Immimoglobulin  fi'action  (Cohn  Fraction 
II)  of  the  serum  of  healthy  adults 
hyperimmunized  with  pertussis  vaccine. 
The  solution  is  made  isotonic  and 
stabilized  with  0.3  molar  glycine.  It 
contains  0.1  percent  sodium  chloride 
and  0.01  percent  thimerosal  as  a 
preservative.  Cryoprecipitate  is  removed 
by  centrifugation  and  reserved  for  other 
use.  Fraction  II  is  obtained  from 
Fraction  I,  II,  III  by  the  Cohn  method 
with  some  modifications.  Donors  are 
given  3  doses  (0.5  mL)  of  pertussis 
vaccine  subcutaneously  at  weekly 
intervals,  the  fourth  dose  is  given  after  4 
weeks,  and  later  doses  are  given  at  4- 
week  intervals  as  long  as  the  donor 
remains  on  the  program.  Plasmapheresis 
is  performed  twice  weekly. 

The  product  is  available  in  1.5  mL 
single  dose  vials. 

2.  Labeling — a.  Recommened  use/ 
indications,  bi  prophylaxis,  one  1.5  mL 
dose  of  pertussis  immune  globulin 
(human)  is  recommended  for  a  child  as 
soon  after  exposure  as  possible.  A 
second  dose,  1  week  after  the  first  is 
desirable.  If  use  of  the  globulin  is 
delayed  more  than  1  week  after 
exposure,  larger  doses  should  be  given 
at  1  to  2  week  intervals. 

,   In  treatment,  for  children  already 
showing  symptoms  of  pertussis,  one  1.5 
mL  dose  should  be  given  as  soon  as 
possible,  with  additonal  doses  at  2-day 
intervals  imtil  recovery  has  begun.  For 
critically  ill  children,  the  initial  dose 
might  well  be  doubled.  In  cases  of 
pertussis  pneumonitis,  the  globulin 
treatment  may  be  supplemented  with 


suitable  sulfonamide  or  antibiotic 
therapy. 

It  is  clearly  stated  that  the  product 
should  be  given  intramuscularly  and  not 
intravenously. 

b.  Contraindications.  None  are  listed. 
Under  reactions  the  remote  possibility 
of  serum  sickness  and  anaphylaxis  are 
mentioned,  as  well  as  local  tenderness 
and  sti^ess.  A  warning  againts 
intravenous  infection  is  given. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
Not  applicable. 

(2)  Human.  The  manfacturer's 
submission  to  the  Panel  (Ref.  4)  cites  the 
literature  of  pertussis  immune  globulin, 
but  they  appear  not  to  have  conducted 
any  field  tests  of  their  own  product.  The 
product  is  tested  for  potency  by 
measurement  of  agglutination  titers.  The 
aggflutination  titers  of  the  lot  under  test 
a  house  reference  lot  and  the  starting 
plasma  pool  are  determined,  using  as 
the  antigen  a  commercially  available 
licensed  pertussis  vaccine,  always  from 
the  same  manufacturer.  The  lot  under 
test  must  show  at  least  16  times 
concentration  of  antibody  over  the 
starting  plasma  pool  (i.e.,  4  doubling 
dilutions  difference)  and  the  house 
reference  lot  must  show  the  same  titer 
as  it  showed  in  previous  tests,  plus  or 
minus  1  doubling  dilution.  No  referecnce 
or  standard  from  the  Bureau  of  Biologies 
is  being  utilized. 

b.  Safety.  This  product  is  tested  for 
purity,  residual  moisture,  pyrogens, 
electrophoretic  purity,  "general  safety," 
and  stability. 

(1)  Animal.  This  product  meets 
Federal  requirements. 

(2)  Human.  No  data  on  human  safety 
for  this  specific  product  were  supplied 
other  than  from  the  general  literature. 
No  data  fiom  the  manufacturer's 
complaint  file  were  submitted. 

c.  Benefit/risk  ratio.  The  benefits  of 
this  product  both  for  use  in  prophylaxis 
and  treatment  are  questionable. 
Serveral  uncontrolled  studies  report 
beneficial  results,  but  the  controlled 
studies,  even  those  investigating  the 
prophylactic  use  (Morris  (Ref.  5)  and 
Place  (Ref.  6))  report  no  significant 
differences  between  patients  given 
pertussis  immune  globulin  and  other 
material.  The  risks  are  minimal,  but 
allergic  reactions  and  isoimmunization 
have  to  be  considered. 

4.  Critique.  The  most  difficult  problem 
is  to  determine  if  the  current  literature 
supports  the  belief  that  the  use  of 
pertussis  immune  globulin  is  effective  in 
prophylaxis,  let  alone  treatment  of 
pertussis.  The  manufacturer's  own 
product  has  not  been  field  tested; 
however,  such  a  test  would  be  very 
difficult  to  institute.  Data  from 
complaint  files  are  lacking.  The  Bureau 


of  Biologies  does  provide  a  U.S. 
standard  antipertussis  serum,  and  the 
provisional  requirements  state  that  each 
lot  of  pertussis  immune  globulin  shall 
contain  a  pertussis  antibody  level  of  not 
less  than  500  pertussis  units  per  vial 
compared  with  this  standard. 
Information  on  adverse  reactions  to 
repeated  administration  of  pertussis 
vaccine  in  adults,  a  procedure  utilized  in 
the  production  of  pertussis  immune 
globuline  (human),  should  be  developed. 
This  information  should  include  data  on 
the  types  of  vaccine  used.  Because 
sulfonamides  are  not  the  first  choice  in 
treatment  of  pertussis,  the  advice 
regarding  supplementary  treatment 
should  be  reworded:  substitute 
"sulfonamide  or  antibiotic  therapy"  with 
"antimicrobial  therapy." 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIA  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceed  3  years  during 
which  time  the  manufacturer  shall 
develop  data  regarding  the  efficacy  of 
this  product 
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Generic  Statement  on  Tetanus 
Antitoxins 

Tetanus  is  an  acute  disease  of  the 
nervous  system  caused  by  infection  with 
the  tetanus  bacillus,  Clostridium  tetani, 
which  produces  an  extremely  potent 
neurotoxin  that  is  lethal  to  man  in 
miniscule  amounts  (approximately  7 
millionths  of  a  milligram).  The  tetanus 
bacillus  also  produces  lesser  reactive 
substances.  The  disease  is  of  major 
importance,  killing  periiaps  1  million 
people  worldwide  annually.  The  tetanus 
bacillus  is  probably  primarily  a  resident 
of  the  intestinal  tract  of  various  animals, 
but  spores  are  widely  distributed  in  soil 
and  dirt,  and  when  carried  into 
devitalized  injured  human  tissues  that  is 
low  in  oxygen,  the  spore  form  of  the 
bacillus  can  germinate,  liberate  toxin, 
and  hence  cause  the  disease.  The 
disease  can  be  prevented  by 
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immunization  with 
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tetanus  toxoid. 


Immunization  is  ini  licated  for  everyone, 
since  natural  immunity,  if  it  exists  at  all, 
is  exceedingly  rarelin-man;  not  even  the 
disease  itself  produces  immunity  in 
those  who  recover  from  it. 

In  the  1890's,  tetahus  antitoxin  was 
developed,  primari^  in  horses,  by 
hyperimmunizationP-first  by  inlectim  of 
slowly  increasing  afnounts  of  tetanus 
toxin,  and  later,  wh|en  it  became 
available,  by  sequetttial  injections  of 
tetanus  toxoid.  Thejserum  from  such 
animals  contained  Varying  amounts  of 
antibody  capable  of  neutralizing  tetanus 
toxin  in  experimentM  animals;  therefore 
it  has  been  used  on  la  worldwide  basis 
ever  since  both  for  me  prophylaxis  of 
tetanus  in  unimmunjized  persons  thought 
to  be  exposed  to  th^  disease,  and  for 
treatment  of  the  disease. 

Both  the  safety  and  efficacy  of  tetanus 
antitoxin  of  animal  origin  have  been  the 
subject  of  concern  ^d  disagreement 
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Substitution  of  antiserum  prepared  in 
cattle  or  sheep  did  qot  solve  either 
problem,  and  durina  the  past  15  years 
attention  has  been  turned  to  the 
preparation  of  concentrated  antitetanus 
antibody  solutions  ftom  immunized  or 
hyperimmunized  human  donors.  The 
human  preparation,  disignated  tetanus 
immune  globulin,  ha^  eliminated  the 
problem  of  reaction^  to  heterologous 
serum,  but  the  problem  of  efficacy 
remains  unsettled.  f«ievertheless,  the 
theoretical  considerations  and  the 
clinical  impression  that  either  or  both  of 
these  products  are  of  value  have  led  to 
their  very  general  uaje,  for  prophylaxis  of 


tetanus  in  previousl: ' 


unimmunized 


persons  incurring  a  i  isk  of  contracting 
tetanus,  and  in  the  tfeatment  of  clinical 
tetanus. 

Nature  of  Product 

Tetanus  antitoxin  consists  of  the 
partially  purified  glc  nilin  fraction  from 
the  serum  of  animals  (generally  horses) 
hyperimmunized  wifi  multiple 
sequential  doses  of  letanus  toxoid  and 
sometimes  toxin  as  well.  Potency  in 
units  is  determined  my  reference  to  the 
U.S.  standard  antitoxin.  Antitoxin  of 
bovine  or  ovine  orign  is  similar  except 
for  minor  difference^  in  the  predominant 
type  of  antitoxin-containing  globulin. 

Tetanus  immune  globulin  is  the 
gamma  globulin  fraction  from  a  pool  of 
human  donors  who  have  either  been 
selected  because  the^  already  posses  a 
sufficiently  high  senlm  antitoxin  level 


UMI 


against  tetanus  toxin,  or  else  have  bem 
hyperimmunized  so  that  their  serum 
antitoxin  level  is  suitably  high. 

Production 

For  the  production  of  tetanus 
antitoxin,  the  best  responders  arc 
selected  from  a  number  of  horses  that 
have  been  given  several  properly  spaced 
injections  of  tetanus  toxoid  and  further 
immunized  until  test  bleeding  showed 
that  their  serum  antitoxin  level  is  high 
enough  to  yield  a  concentrated  antitoxin 
of  acceptably  high  titer,  e.g.,  1,500  units 
or  more  per  mL.  Present  day  harvesting 
of  serum  is  done  by  plasmapheresis, 
collecting  8  to  9  Uters  of  blood  and 
retransfusing  the  separated  cells,  on  a 
regular  schedule  such  as  every  2  weeks. 
The  plasma  is  fractionated,  unsually  by 
precipitation  of  the  antitoxic  antibodies 
with  ammonium  or  sodium  sulfate, 
yielding  a  mixture  of  proteins  that 
contains  a  high  proportion  of  the 
antitoxic  globulin  which  is,  in  the  horse, 
largely  a  beta-globulin.  The  precipitate 
is  reconsitituted,  dialyzed,  and  ajusted 
to  yield  approximately  a  20-percent 
concentration  of  serum  proteins.  Further 
purification  of  the  original  serum  is 
usually  carried  out  under  specified 
conditions  of  pepsin  digestion,  which 
hydrolyses  much  of  the  nongloblin 
protein  present,  jdelding  a  preparation 
with  fewer  nonspecific  proteins  and  a 
higher  ratio  of  beta-globulin,  modified 
by  digestion  but  still  fully  against  toxin. 
In  practice,  the  proportion  of  specific 
antitoxin  in  the  usual  product  is 
probably  about  1  or  2  percent. 

The  digested,  fractionated,  dialysed 
product  is  adjusted  to  a  concentration 
suitable  for  filling  (either  as  prophylactic 
doses  of  1,500  units  or  therapeutic  doses 
commonly  furnished  as  10,000  units  per 
vial).  It  is  then  tested  for  identity,  safety, 
and  for  potency  in  units  per  mL  by 
mixture  with  toxin  in  graded  dilutions 
and  injection  of  each  mixture  into 
groups  of  guinea  pigs.  A  preservative 
(usually  thimerosal)  is  added,  and  the 
product  is  filled  with  a  20  percent  excess 
or  more,  according  to  Federal 
regulations. 

Tetanus  immune  globulin.  Production 
from  normal  donors  is  based  on 
availability  of  outdated  blood  from 
cooperating  blood  banks  and  selection 
of  those  with  high  tetanus  antitoxin 
titers,  commonly  selecting  those  that 
show  eight  units  or  more  by 
hemagglutination.  Alternatively, 
selected  hyperimmunized  donors  may 
be  bled  by  plasmapheresis,  yielding  a 
human  serum  pool  of  higher  titer  than  is 
obfainablefrom  selected  normal  adult 
blood.  In  either  case,  the  plasmas  of  at 
least  10  donors  are  pooled,  and  the  pool 
is  fractionated  according  to  the  alcohol 


method  of  Cohen  et  al.,  yielding  a 
preparation  with  over  90  percent 
gammaglobulin  and  conforming  to  the 
limitations  set  by  Federal  regulations 
regarding  the  presence  of  other 
globulins.  The  immune  globulin  is 
stabilized  with  0.3  M  glycine,  tifrated  for 
tetanus  antitoxin  content  as  with  animal 
serums,  and  diluted  before  filling  to 
contain  approximately  16.5  percent 
globulin.  A  preservative  (normally 
thimerosal  0.01  percent)  is  added.  The 
usual  preparation  is  distributed  in  250- 
unit  amounts  (plus  the  standard  excess 
required  by  regulations)  in  a  volume 
normally  ranging  from  2  to  4  mL 

Use  and  Contraindications 

Tetanr    antitoxin,  like  tetanus 
immune  globulin,  may  be  used  for  the 
prevention  of  tetanus  following  tetanus- 
prone  injuries  in  unimmunized 
individuals  or  those  whose 
immunization  status  is  uncertain  or  for 
the  treatment  of  clinical  tetanus.  For 
prophylaxis  of  injuries,  tetanus  antitoxin 
is  generally  considered  to  be  indicated 
if  tetanus  immune  globulin  is 
unavailable,  in  individuals  having 
suffered  injuries,  bums,  etc.,  judf^  by 
the  physician  as  potentially  at  risk  of 
developing  tetanus.  Prior  to  the  injection 
of  this  material,  the  patient  must  be 
carefully  questioned  regarding  any 
history  suggesting  sensitivity  to  horses 
or  horse  serum  and  should  be  tested  for 
such  sensitivity  by  conjunctival  (1:10 
dilution)  or  intradermal  (1:100  dilution) 
test  with  the  serum  for  freedcmi  from 
reactions.  Some  experts  advocate 
instead  a  "tolerance  test"  %vith  0.1  mL  of 
a  1:100  dilution  given  subcutaneously. 
No  test  system  is  totally  reliable  and  the 
patient  must  be  watched  for  at  least  1 
hour  after  the  antitoxin  has  been 
injected.  The  minimum  dose  is  1,500 
units,  but  most  authorities  agree  that 
this  is  insufficient  and  recommend  a 
minimum  of  3,000  units;  some  give  104)00 
units  routinely.  If  the  wound  is  more 
than  24  houn  old,  some  clinicians 
recommend  doubling  the  dose. 
Epinephrine  must  be  at  hand  at  all  times 
during  testing  and  injection. 

Special  attention  is  required  for 
babies  bom  to  unimmunized  mothers 
under  conditions  conducive  to  neonatal 
tetanus.  Such  babies  should  be  injected 
with  1,500  units  of  tetanus  antitoxin  or, 
if  it  is  available.  500  units  of  tetanus 
immune  globulin  (see  below).  Sometimes 
the  mother  is  also  at  risk,  in  which  case 
she  should  be  given  prophylaxis  as 
outlined  for  any  patient  at  risk  of 
developing  tetanus. 

Tetanus  antitoxin  is  contraindicated 
in  individuals  with  a  history  of 
sensitivity  to  horses,  horse  dander,  or 
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horse  sctuiik  and  should  be  given  with 
extreme  caution  to  anyone  who  has 
previously  received  any  injections 
containing  horse  scrum.  In  the  presence 
of  clearcut  evidence  of  hypersensitivity, 
tetanus  immune  globulin  should  be  used 
for  prophylaxis  even  if  its -procurement 
means  a  delay  of  24  hours.  Although 
some  believe  that  antibiotics  are  of 
value  in  the  prophylaxis  of  tetanus,  the 
available  data  do  not  support  this  belief. 
Nevertheless,^  antibiotics  represent  the 
only  alternative  when  antitoxin- 
containing  preparations  are  unavailable. 

Prophylaxis  with  tetanus  immune 
globulin  is  c£UTied  out  without  previous 
testing  for  sensitivity,  but  epinephrine 
should  be  at  hand.  The  indications  are 
the  same  as  with  antitoxin,  but  the  dose 
is  V4  to  %  the  dose  with  equine  antitoxin . 
(250  to  500  units)  since  tetanus  immune 
globulin  is  homologous  and  the  half-life 
in  vivo  is  about  3  weeks. 

For  therapy  of  tetanus,  some 
chnicians  prefer  equine  tetanus 
antitoxin  because  nnhke  tetanus 
immune  globulin  it  can,  widi  caution,  be 
given  intravenously  and  because  80 
years  of  clinical  experience  has 
indicated  that  it  may  be  of  value.  There 
is  no  general  agreement  as  to  the  dose 
required  for  effective  therapy,  because  it 
is  quite  evident  that  recovery  from 
tetanus  depends  on  many  factors 
(sedation,  debridement,  prevention  ot 
spasms,  prevention  of  infection, 
maintenance  of  respiration,  etc.). 
Theoretical  considerations  and  certain 
studies  support  the  view  that  little  is 
gained  by  giving  more  than  5,000  to 
10,000  units  of  antitoxin.  Others 
advocate  much  larger  doses.  It  is 
estabhshed  that  the  only-  function  of 
antitoxin  is  to  neutralize  freshly 
liberated  toxin  from  the  infected  source, 
i.e.,  antitoxin  does  not  neutralize  toxin 
already  fixed  to  tissoea.  It  is  customary 
to  give  V^  the  selected  dose 
intravenously,  the  other  half 
intramuscularly,  after  following  the  test 
precautions  outlined  above  for  the  use 
of  the  product  in  prophylaxis.  An 
additional  precaution  is  to  giv§  0.1  mL 
intravenously  and  wait  V^  hour.  If  this 
small  dose  is  tolerated,  the  patient  will 
generally  tolerate  the  remainder,  which 
should  nevertheless  be  given  extremely 
slowly  since  some  patients  react  at 
higher  thresholds  than  others. 

There  is  no  general  a^eement  on  the 
value  of  continued  therapy  with 
antitoxin  after  the  initial  dose.  By  7  to  10 
days  after  the  first  dose,  the  majority  of 
patients  are  sensitized  to  the  horse 
serum  and  rapidly  efiminete  the 
antiserum. 

Therapy  with  tetanus  immune 
globulin  has  not  been  pracUced  for 
about  15  years.  With  generally  available 
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preparaticHiB  of  tetanus  immune  globulin 
the  product  must  be  given 
intramuscularly  (NOT  intravenously) 
which  delays  absorption  so  that  the 
peak  titer  of  antitoxin  in  the  patient's 
serum  will  not  be  reached  for  2  to  3 
days.  However,  some  clinicians  have 
found  that  tetanus  immune  globulin  can 
be  given  very  slowly  by  intravenoos 
drq>  without  untoward  reactions.  This 
practice  requires  further  study  before 
endorsement.  No  firm  guidelines 
regarding  dosage  exist,  a  commonly 
selected  dose  being  3.000  units.  On  the 
other  hand,  experimental  aniaia)  studies 
suggest  that  the  therapeutic  dose  of 
antitoxin  iM  the  same  whether  the  serum 
is  homologous  or  heterologous  in  origin; 
on  this  basis,  at  least  5,000  to  10,000 
units  of  tetanus  immune  globoha  should 
be  gives. 

Preliminary  sensitivity  tests  are  not 
needed  prior  to  injection  of  tetanus 
immune  globulin;  however,  since 
patients  will  on  rare  occasions  be 
sensitive  to  the  preservative,  to  a 
specific  allotype  of  globulin  in  the 
preparation,  etc.»  therefore  epinephrine 
should  be  at  hand  when  this  product  is 
given. 

Safety 

Like  other  anin\al  sera,  equine  tetanus 
antitoxin  can  cause  serious  or  fatal 
anaphylactic  reactions  in  a  small 
proportion  of  people  and  the  discomfort 
of  serum  sickness  in  a  much  larger 
proportion  of  people.  Therefore,  its  use 
always  incurs  at  least  a  small  risk. 
Parallel  experience  with  prophylactic 
diphtheria  antitoxin  has  disclosed  sbout 
1  death  per  50.000  persons  injected. 

Being  homologous  in  origin,  tetanus 
immune  globulin  is  almost  reaction-free 
if  given  iiitramuscularly.  However,  it  can 
cause  alarming  hypotensive  reactions  if 
given  intravenously. 

Efficacy 

The  use  of  tetanus  Mititoxin  or 
tet£mu8  immune  globulin  for  the 
prophylaxis  of  tetanus  is  endorsed  by 
most  physicians  on  the  basis  of  logic 
and  clinical  experience,  although 
unequivocal  proof  of  efficacy  is  not 
available.  Both  preparations  can  protect 
animals  under  experimental  conditions 
against  either  toxin  or  spore  challenges. 
Data  fi*om  World  War  I  suggested,  but 
did  not  prove,  that  antitoxin  prophylaxis 
was  of  significant  value.  On  the  other 
hand,  1  reviewer  has  collected  reports  of 
5,000  failures  of  tetanus  antitoxin  to 
prevent  tetanus  and  failures  of 
prophylaxis  have  occurred  with  tetanus 
immime  globulin  as  well.  Such  data  do 
not  prove  that  the  product  is  ineffective, 
but  they  clearly  show  that  there  are 
limitations  to  its  value.  These  may  be 


due  to  inabihty  to  prevent  fobninating 
tetanus,  delay  in  prophylaxis,  failure  to 
prevent  delayed  tetamis,  rapid 
metabolism  of  the  antitoxin,  and  various 
other  causes. 

With  regard  to  therepy,  many  reports 
have  given  conflicting  results,  but  most 
reliable  studies  have  tended  to  suggest 
that  moderate  doses  of  antitoxin  are  of 
some  value,  the  optimal  dose  probably 
ranging  between  laooo  and  20,000  uniu. 
However,  as  noted  above,  the  role  of 
antitoxin  in  the  treatment  of  tetanus 
may  be  secondary  to  the  crucial 
importance  of  sedation,  maintenaace  of 
respiration,  and  control  of  infection. 
Likewise,  deaths  from  tetanus  have 
occurred  following  the  therapeutic  use 
of  tetanus  immune  globulin.  Except  for 
its  freedom  from  the  danger  of  reactions 
and  from  rapid  elimination  from  the 
circsiation  of  the  host,  tetanus  immune 
globulin  is  subject  to  the  same 
limitations  as  tetanus  antitoxins:  it 
cannot  reverse  the  effects  of  toxin 
already  fixed  to  tissue,  and  the  clinical 
management  of  tetanus  is  the  same 
(except  for  serum  reactions)  with  either 
agent.  Clinicians  will  continue  to  use 
these  products  for  treatment  until  they 
are  fully  evaluated  despite  incomplete 
evidence  as  to  the  efficacy  of  either 
agent  for  the  treatment  of  tetanus. 
The  Panel  believes  that  tetanus 
immune  globulin  and  tetanus  antitoxin 
(as  an  alternative)  should  be  classified 
as  Category  I  for  prophylactic  purposes. 
Although  unequivocal  proof  of 
effectiveness  for  this  purpose  is  not 
available,  theoretical  considerations 
and  uncontrolled  cHnical  experience 
support  an  assessment  of  probable 
effectiveness.  Furthermore,  it  is 
unrealistic  to  expect  that  a  study  could 
be  defended  that  would  withhold 
tetanus  immune  globulin  (or  tetanus 
antitoxin]  from  a  patient  for  whom  it 
would  be  indicated  under  the  Public 
Health  Service  Advisory  Committee  on 
Immunization  Practices  guidelines  on 
wound  management. 

On  the  other  hand,  the  therapeutic  use 
of  tetanus  immune  globulin  and/ or 
tetanus  antitoxin  is  a  somewhat 
different  matter  for  the  reasons 
discussed  above.  There  is  far  less  of  a 
consensus  among  clinicians  concerning 
the  therapeutic  effectiveness  of  these 
products  in  cases  of  tetanus.  The 
number  of  years  required  to  obtain 
additional  data  are  indeterminate  and 
the  possiblity  of  controlled  trials  is  very 
small  because  of  the  relatively  low 
incidence  of  the  disease  and  the 
probable  low  effect  of  the  antitoxin. 
Although  a  Category  ULA  was 
considered,  the  number  of  years 
required  to  obtain  additional  data  are 
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indeterminant  and;  the  possibility  of 
controlled  trials  is  very  small.  For  this 
reason,  a  Category  I  classiflcation  for 
therapeutic  use  of  lietanus  immune 
globulin  and/or  tetanus  antitoxin  is 
recommended.        I 

Special  Problems  I 

In  the  United  States,  tetanus  immune 
globulin  has  virtualy  superseded  equine 
antitoxin  for  prophylactic  use,  but  the 
equine  product  is  still  used  in  therapy, 
presumably  because  of  its  acceptability 
for  intravenous  administration  and 
possibly  because  o|  cost  and 
availability.  Clearit,  if  the  problem  of 
intravenous  use  of  letanus  immune 
globulin  could  be  si  irmounted,  there 
would  be  little  reas  in  for  maintaining 
supplies  of  equine  i  ntitoxin. 
Furthermore,  a  num  ber  of  preparations 
of  tetanus  immune  i  ;lobulin  have  been 
made  experimental  y,  either  in  the 
United  States  or  Eu  "ope,  which  appear 
suitable  for  intravei  lous  use.  Therefore, 
it  appears  that  the  |iroblem  of 
developing  a  satisfactory  intravenous 
tetanus  immune  glo  sulin  product  may  be 
soluble. 

Further  evidence  for  the  prophylactic 
and  therapeutic  effl  cacy  of  tetemus 
immune  globulin  is  needed,  but  for 
ethical  reasons  a  cc  ntrolled  study  in  the 
United  States  cann(  tt  be  easily  done. 
However,  one  com{  arison  between 
tetanus  immune  globulin  and  equine 
antitoxin  (in  neonatal  tetanus)  has 
already  been  conducted,  and  no 
difference  was  notad.  As  indicated 
earlier,  such  a  resu^  is  inconclusive  as 
to  the  effectiveness!  of  either  agent 
inasmuch  as  untreated  controls  were  not 
included.  I 

Recently  the  old  put  discarded 
practice  of  intrathe(:al  administration  of 
equine  antitoxin  hak  been  revived  and  is 
under  systematic  study  overseas,  using 
preparations  free  oi  the  irritating 
preservatives  that  i|i  the  past  apparently 
caused  severe  reactions.  Such  studies 
should  be  watched  with  interest  since 
they  might  have  application  to  the 
similar  use  of  appropriately  modified 
tetanus  immune  glcpulin. 

It  should  be  notes  that  none  of  the 
above  problems  wc  uld  exist  if  active 


immunization  were 


universal. 


Recommendations 

1.  Universal  acti\  e  immunization 
against  tetanus  sho  uld  be  promoted. 

2.  Support  any  sti  idies  necessary  to 
establish  the  availability,  safety, 
stability,  and  potenpy  of  tetanus  immune 
globulin  suitable  fol  intravenous  use. 

3.  Support  studiei  i,  clinical  or  in 
animals,  to  provide!  further  information 
of  value  in  judging  the  value  of  tetanus 


immune  globulin  in  prophylaxis  and 
therapy  of  tetanus. 

4.  Review  and  follow  the 
accumulating  data  on  intrathecal 
therapy  with  a  view  to  its  possible 
applicability  to  treatment  of  human 
tetanus  with  tetanus  immune  globulin. 

5.  Further  information  should  be 
obtained  regarding  the  possibility  of  a 
significant  reduction  in  the  reactivity  of 
animal  serum. 

Basis  for  Classification 

In  the  absence  of  controlled  studies, 
difficult  to  obtain  with  this  now  rare  (in 
the  United  States]  life-threatening 
disease,  the  Panel  could  not  insist  on 
such  evidence  of  efficacy.  There  is  a 
sufficient  body  of  historical  data 
suggesting  that  tetanus  antitoxin  is  of 
some  effect,  albeit  marginal,  in  the 
treatment  and  prophylaxis  of  tetanus  to 
justify  classification  in  Category  L 

Bibliography 
See  Bibliography  for  tetanus  toxoid. 

SPECmC  PRODUCT  REVIEWS 

Tetanus  Antitoxin  Manufactured  by 
istituto  Sieroterapico  Vacdnogeno 
Toscano  Sdavo 

1.  Description.  This  antitoxin  is  a 
sterile  aqueous  solution  of  enzyme- 
refmed  and  concentrated 
immimoglobulins  obtained  from  the 
plasma  of  horses  hyperinununized  with 
tetanus  toxin  and/or  toxoid.  The  plasma 
is  pepsin-digested  and  precipitated  in 
ammonium  sulfate.  The  precipitate  is 
collected,  dialyzed.  made  up  to  0.85 
percent  sodium  chloride  and  0.3  percent 
metacresol  at  pH  8.4,  and  filtered  for 
bulk  chilled  storage.  It  is  tested  for  titer, 
pyrogens,  pH,  electrophoretic 
composition,  protein  concentration, 
preservative  concentration,  and  sterility. 
These  tests,  plus  tests  for  identity, 
potency,  stabilify,  and  total  solids,  are 
done  for  each  filling  which  may  be  in 
vials  holding  1.500,  3.000,  5,000,  or  25,000 
units  (plus  excess  for  dating  as  may  be 
required]. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
recommended  for  prevention  and 
treatment  of  tetanus  when  tetanus 
immune  globulin  is  not  available. 
Prevention  is  indicated  for  individuals 
who  have  had  two  or  fewer  doses  of 
tetanus  toxoid  and  who  have  tetanus- 
prone  injuries  that  are  more  than  24 
hours  old.  Tetanus  toxoid  (plain  or 
adsorbed]  should  be  given  in  a  different 
syringe  at  a  different  site,  and  the 
immunization  completed  later  as  per 
schedule. 

Precautions  include  careful  inquiries 
regarding  allergies  of  any  type  and 
previous  injections  of  serums.  Skin  tests 


(1:1.000.  0.1  mL  intradermally)  and  eye 
tests  (1  drop  of  1:10  dilution  into 
conjunctiva]  are  mandatory.  Normal 
saline  controls  should  be  used. 
Interpretation  of  skin  test  results  is 
described.  Epinephrine  1:1,000  should  be 
at  hand  in  a  syringe.  In  the  event  of  a 
positive  sensitivity  test,  a  so-called 
"desetisitization"  sequence  of  injections 
is  described. 

Adverse  reactions  of  the  various  types 
included  under  "senmi  sickness"  are 
said  to  occur  in  about  10  percent  of 
patients,  more  frequently  with  large 
doses.  The  usual  dose  is  1,500  to  5,000 
units  for  prophylaxis,  50.000  to  100.000 
for  treatment. 

b.  Contraindications.  Intravenous 
injections  in  patients  showing  positive 
sensitivity  tests. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2]  Human.  The  submission  to  the 
Panel  (Ref.  1]  states  that  "The  efficacy 
of  the  product  has  been  confirmed  by 
the  good  results  obtained  through  the 
years  in  Italy  and  abroad"  and  cites  8 
references  including  the  American 
Academy  of  Pediatrics  "Red  Book" — but 
not  Bianchi  (Ref.  2]  (who  has  collected 
reports  of  5,000  prophylactic  failures]. 

b.  Safety — (1)  Animal.  Two  thousand 
lots  have  been  tested  in  guinea  pigs 
and/or  mice,  with  no  imsatisfactory 
results.  This  product  meets  Federal 
requirements. 

(2]  Human.  A  few  million  vials  have 
been  marketed  in  the  last  5  years 
without  any  "significant  complaints" 
according  to  data  submission. 

c.  Benefit/risk  ratio.  In  the  absence  of 
tetanus  immune  globulin,  the  available 
evidence  indicates  that  the  benefit-to- 
risk  assessment  for  this  product  would 
be  satisfactory  for  the  recommended 
uses. 

4.  Critique.  This  is  a  standard  enzyme- 
purified  antitoxin  which  appears  to  be 
prepared  and  tested  with  all  necessary 
precautions  and  should  be  as  safe  and 
effective  as  any  licensed  tetanus 
antitoxins.  The  label  does  not  explain 
the  exclusion  of  this  product  from  use  in 
fresh  wounds  in  the  unimmunized. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  license(s]  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report 

Tetanus  Antitoxin  Manufactured  by 
Lederle  Laboratories  Division,  American 
Cyanamid  Co. 

No  data  have  been  provided  by  the 
manufacturer  for  this  product  for  which 
they  were  licensed  at  the  time  this 
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review  was  undertaken.  In  the  absence 
of  any  information  from  the 
maniifacturer.  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product. 

Recommendationa.  The  Pane) 
recommends  that  this  product  be  placed 
in  Category  HIC  and  that  the 
appropriate  Hcense  be  revoked  pending  . 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product. 

Tetanus  Antitoxin  Maanfactund  by 
Massacbusetta  Public  Health  Biologic 
Laboratories 

No  data  have  been  provided  by  the 
manufacturer  for  tetanus  antitoxin  for 
which  they  are  presently  bcensed.  In  the 
absence  of  any  information  from  the 
manufacturer,  the  PaneF  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product 

Recommendationa.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product. 

Tetanus  Antitoxin  Manufactured  by 
Merrell-National  Laboratories,  Division 
of  Richardson-Merrell  Inc. 

No  data  have  been  provided  by  the 
manufacturer  for  tetanus  antitoxin  for 
which  they  are  presently  licensed.  In  the 
absence  of  any  information  from  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product. 

Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product 

Tetanus  Antitoxin  Manufactured  by 
Parke  Davis  h  Company 

No  data  have  been  provided  by  the 
manufacturer  for  this  product  for  which 
they  were  licensed  at  the  time  this 
review  was  undertaken.  In  the  absence 
of  any  information  from  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product 

Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product. 

Tetsmus  Antitoxin  Masufactured  by 
Swiss  Serum  and  Vaccine  Institute 
Berne 

No  data  have  been  provided  by  the 
manufacturer  for  tetanus  antitoxin  for 
which  they  are  presently  licensed.  In  the 


absence  of  any  information  frma  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product 

Recommendations.  The  Ruiel 
recommends  that  this  product  be  placed 
in  Category  mC  and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regardir^  the 
safety  and  effectiveness  of  tbie  product 

Referancea 

(1)  BER  VOLUME  2112. 

(2)  Bianchi,  R.,  "Zur  Senimprophylaxe  dea 
Tetanus,"  Helvetica  Medica  Acta,  29:2, 101- 
142,  May  1962. 

Tetanus  immune  Globulin  (Human) 
Manufactured  by  Abbott  Laboratories 

1.  Description.  This  is  a  16.5  percent 
±1.5  percent  solution  of 
immunoglobulin  prepared  by  cold 
alcohol  fractionation  of  plasma  from 
donors  hyperimmunized  with  tetanus 
toxoid.  TTie  product  is  stabilized  with  0.3 
M  glycine  and  contains  0.01  percent 
thimerosal  as  a  preservative.  Plasma 
samples  employed  are  nonreactive  for 
hepatitis  associated  antigen. 

2.  Labeling — a.  Recommended  ase/ 
indications.  This  product  is  intended  for 
passive  immunization  of  patients  widi 
tetanus-prone  injuries,  especially  when 
there  is  doubt  of  adequate  iramimity  or 
if  there  is  a  history  of  severe  reactions 
to  tetanus  toxoid.  It  is  also  indicated  in 
the  treatment  of  tetanus.  It  may  be 
administered  simultaneously  with 
tetanus  toxoid.  The  recommended 
prophylactic  dose  is  250  units; 
therapeutic  dose  data  are  not  adequate 
although  it  is  stated  that  doses  ranging 
from  500  units  in  infants  to  56,000  units 
in  adults  have  been  employed. 

In  general  the  labeling  is  rather  vague 
and  could  be  greatly  improved  by 
incorporating  the  Public  Health  Service 
Advisory  Committee  on  Immunization 
Practices  recommendations  (or  their 
equivalent)  regarding  wound 
management  The  desirability  of 
simultaneous  active  immunization  with 
adsorbed  toxoid  should  be  stressed 

b.  Contraindications.  Avoid 
intravenous  injection.  Hypersensitivity 
reactions  are  rare,  as  with  other  immune 
globulins. 

3.  Analysis— a.  Efficacy— {\)  Animal. 
This  product  meets  Federal 
requirements. 

[2]  Human.  No  specific  data  relative 
to  this  manufacturer's  product  are  given. 
Indeed  it  appears  that  Abbott 
Laboratories  has  marketed  this  product 
only  as  a  partially  processed  material 
(dry  globulin  powder]  for  farther 
manufacture.  There  are  apparently  no 
data  available.  The  manufacturer's 
submission  to  the  Panel  (Ref.  2)  cites  the 


general  literature  on  the  subject  in 
support  of  efficacy. 

b.  Safety— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  data  relative  to  this 
product  are  given.  Indeed  no  data  are 
available  even  from  marketing 
experience  since  the  final  product  for 
which  the  license  was  granted  has  never 
been  sold.  Over  a  5-year  period,  a  few 
hundred  Kg  of  the  globulin  power  has 
been  sold  to  other  manufacturers. 

c.  Benefit/risk  ratio.  A  benefit-to-risk 
assessment  for  this  product  cannot  be 
determined 

4.  Critique.  Since  there  are  actually  no 
data  at  all  on  the  safety  and  efficacy  of 
the  actual  product  for  which  a  license 
was  granted,  and  the  licensed  product 
per  se  has  not  been  sold,  there  is  no 
basis  for  any  judgment.  Theoretically, 
the  product  could  be  put  through  final 
processing  and  sold  at  any  time,  and 
there  is  no  reason  to  think  that  it  would 
be  any  less  safe  or  effective  than  other 
marketed  products. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  IIIC  and  that  the 
appropriate  license  be  revoked  for 
administrative  reasons  because  this 

^  product  is  not  marketed  in  the  form  for    ' 
which  licensed  and  consequently  there 
are  insufficient  data  on  labeling,  safety, 
and  effectiveness. 

Tetanus  immune  GlobtiUn  (Human) 
Manufactured  by  Armour 
Ptiarmaceutical  Company 

1.  Description.  Tetanus  immune 
globulin  (human),  as  manufactured  by 
the  Armour  Pharmaceutical  Company,  is 
a  sterile  10  percent  to  18  percent 
solution  of  the  immunoglobulin  fraction 
prepared  from  plasma  of  persons  who 
have  been  hyperimmunized  with  tetanus 
toxoid.  The  solution  is  made  isotonic 
with  glycine  and  contains  up  to  0.1 
percent  sodium  chloride.  The  pH  is 
adjusted  with  either  sodium  bicarbonate 
or  acetic  acid,  and  0.01  percent 
thimerosal  is  added  as  preservative.  It  is 
packaged  in  250  unit  vials. 

Human  plasma  is  pooled  and 
fractionated  to  freeze-dried  Fraction  11 
powder,  using  the  alcohol  fractionation 
method  of  Cohn.  Fraction  n  is 
reconstituted  in  water,  stabilizers  and 
preservative  are  added,  and  the  solution 
further  processed  to  the  final  dosage 
forms.  An  extensive  description  of  the 
process  is  made  part  of  the  submission. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  said  to  be 
indicated  as  a  prophylactic  agent  in ' 
persons  whose  injuries  are  hable  to 
tetanus  infection.  Although  experience 
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is  limited,  tetanus 


immune  globulin 


(human)  in  large  (  oses  is  stated  as  being 
possibly  useful  in  the  therapy  of  clinical 
tetanus. 

b.  Contraindica  \ions.  None  are 
specified.  A  preca  ution  against 
intravenous  admii  listration  is  included. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meefs  Federal 
requirements. 

(2)  Human.  Thejgetieral  body  of  data 
supporting  the  efficacy  in  humans  of  this 


product  is  cited  in 
Panel  (Ref.  1),  but 


the  submission  to  the 
no  specific  data 


relative  to  the  An  lour  Pharmaceutical 
Company's  product  are  provided. 

b.  Safety— ^1)  Anima/.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  apeciHc  data  relative 
to  the  Armour  Pha  rmaceutical 
Company's  produ<  t  are  provided. 

c.  Benefit/risk  r  Uio.  The  benefit-to- 
rislc  assessment  olthis  product  is 
satisfactory. 

4.  Critique.  The  nformation  supplied 
by  the  manufactur  n,  the  animal  tests 
that  this  product  ii  required  to  pass,  and 
the  general  body  qf  data  regarding  the 
safety  and  efncact  of  tetanus  immune 
globulin  (human)  i  i  sufficient  to  place 
this  product  in  Cal  egory  I.  The  labeling 
should  be  more  sp  icific  about 
mdications  for  tet(  nus  immune  globulin 
prophylaxis  in  huj|ians.  The 
recommendations  bf  the  Public  Health 
Service  Advisory  Committee  on 
Immunization  Practices  are  quite 
specific  on  this  point,  and  could  well  be 
reproduced  in  theij  entirety  in  the 
labeling.  (See  Generic  Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  Inis  product  be  placed 
in  Category  I  and  Qiat  the  license(s)  be 
continued  with  thei  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Tetanus  Immune  Ulobulln  (Human) 
Manufactured  by  Bureau  of 
Laboratories,  Michigan  Department  of 
Public  Health         ■ 

1.  Description.  Inis  globulin  is 
prepared  from  outdated  blood  or  plasma 
donated  to  the  Bureau  of  Laboratories, 
Michigan  Departmfent  of  Public  Health, 
from  American  Red  Cross  Regional 
Blood  Centers,  anq  Michigan  Blood 
Banks  affiliated  with  the  Blood  Salvage 
Program  of  the  Miahigan  Department  of 
Public  Health.  Outpated  plasma 
containing  significant  amounts  of 
tetanus  antitoxin,  as  demonstrated  by 
the  hemagglutination  test,  is  pooled  and 
fractionated  by  th^  cold  alcohol 
fractionation  proc^ures  of  Cohn.  The 
final  product  is  prqjared  as  a  15  to  18 
percent  protein  solution  to  which  2.25 
percent  glycine  hai '.  been  added  as  a 
stabilizer,  and  1:10  000  thimerosal  is 


added  as  a  preservative.  It  is  distributed 
in  250  unit  vials. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  intended  for 
use  in  injured  persons  who  need  the 
immediate  protection  offered  by  tetanus 
antitoxin.  Piersons  who  have  received 
the  basic  course  of  tetanus 
immunization  are  recommended  to  ~ 
receive  a  booster  dose  of  tetanus  toxoid 
in  preference  to  tetanus  immune 
globulin.  It  is  rather  emphatically  stated 
that  the  use  of  this  material  should  be 
based  on  specific  recommendations 
bom  full  time  health  officers  and/or  the 
Division  of  Epidemiology  of  the 
Michigan  Department  of  Public  Health. 
For  that  reason  the  Public  Health 
Service  Advisory  Committee  on 
hnmimization  Practices 
recommendations  are  not  reprinted  as 
such. 

A  separate  product,  tetanus  immune 
globulin  (human)  for  therapeutic  use, 
containing  2.000  units  of  tetanus 
antitoxin  per  bottle  is  also  produced  by 
this  laboratory.  The  product  under 
consideration  therefore  is  for 
prophylactic  use  only  and  contains  250 
units  of  tetanus  antitoxin  to  be  given 
intramuscularly. 

b.  Contraindications.  None  are  listed. 
A  precaution  against  intravenous 
administration  is  included. 

3.  Analysis — a.  Efficacy— {1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  specific  data  are 
provided. 

b.  Safety— {1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  specific  data  are 
provided.  It  is  noted  that  thousands  of 
doses  of  Michigan  Department  of  Public 
Health's  tetanus  immune  globulin  have 
been  distributed  in  Michigan  since  1965 
with  no  reports  of  adverse  reactions 
having  been  received.  There  is  no 
evidence  that  this  particular  product  has 
been  responsible  for  the  transmission  of 
hepatitis  B  virus. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  appears 
satisfactory. 

4.  Critique.  This  submission  (Ref.  3)  is 
brief,  but  generally  complete  and 
adequate.  Information  provided  by  the 
manufacturer,  the  animal  tests  the 
product  is  required  to  pass,  together 
with  the  general  body  of  data 
concerning  tetanus  immune  globulin 
(human)  are  sufficient  to  determine  this 
product  to  be  safe  and  effective.  The 
recommendations  for  use  and 
indications  should  be  clarified  in  the 
labeling.  (See  Generic  Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  license(s)  be 
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continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Tetanus  Immune  Globulin  (Human) 
Manufactuied  by  Cutter  Laboratories, 
In& 

1.  Description.  Tetanus  immun^ 
globulin  (human),  Hyper-Tet*.  is  a 
solution  of  immunoglobulin  prepared 
from  venous  blood  of  humans 
hyperimmunized  with  tetanus  toxoid. 
Hyper-Tet*  contains  16.5  percent  ±1.5 
percent  protein  dissolved  in  0.3  M 
glycine  and  preserved  with  1:10,000 
thimerosal.  The  pH  is  adjusted  with 
sodium  carbonate. 

Antibodies  of  homologous  origin  (as 
this  product)  have  been  shown  to  have  a 
half  life  in  the  blood  stream  of  3.5  to  4.5 
weeks. 

Vials  are  said  to  contain  250  units  of 
tetanus  immune  globulin,  but  the  volume 
in  which  this  is  contained  is  not  given. 

The  plasma  is  obtained  exclusively  by 
plasmapheresis  (4  percent  sodium 
citrate)  and  only  donors  of  sufficient 
titers  are  selected. 

Informed  consent  is  obtained  before  a 
donor  is  enrolled  in  the  program  and  the 
donor's  health  appears  to  be  adequately 
monitored  by  annual  examination. 

Only  plasma  from  individual  donors 
that  is  tested  at  each  donation  for 
hepatitis  B  antigen  and  is  negative  when 
tested  by  any  one  of  the  official  Bureau 
of  Biologies'  methods  is  used.  Outdated 
preserved  whole  blood  is  used  for 
fractionation  into  the  components  of 
plasma.  According  to  the  Bureau  of 
Biologies'  directions,  a  minimum  of  10 
donors  should  be  used.  The  Cohn  cold 
alcohol  fractionation  method  is  used.  No 
preservatives  are  added  during  the 
pooling  of  the  plasma  or  fractionation. 

The  final  product  solution  is  sterilized 
by  filtration.  Sodium  chloride  U.S.P.  is 
added  to  a  final  concentration  of  0.45 
percent. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  indicated  in 
those  patients  who  require  immediate 
immunity  against  tetanus  toxin, 
especially  those  who  have  fittle  or  no 
active  immunity  against  it.  It  is  also 
indicated  in  the  regimen  of  treatment  of 
active  cases  of  tetanus. 

In  cases  where  the  injury  is  severe 
and  where  the  risk  of  potential  tetanus 
infection  is  higher,  a  dose  in  excess  of 
that  recommended  may  be  indicated. 
Dosage:  for  adults,  250  units  should  be 
given  by  deep  intramuscular  injection. 
In  small  children  the  dose  may  be 
calculated  by  the  body  weight  (4.0  units 
per  kg]  or  it  may  be  advisable  to 
administer  the  entire  contents  of  the 
vial.  The  Public  Health  Service  Advisory 
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Committee  on  Immunization  Practices  is 
cited  as  a  guide  in  would  management. 

b.  Contraindications.  This  product  is 
contraindicated  in  individuals  who  are 
known  to  have  had  an  allergic  response 
to  immunoglobulin. 

It  is  warned  that  the  product  should 
not  be  given  intravenously,  since  such 
injections,  on  occasion,  cause  a 
precipitous  fall  in  blood  pressure,  and  a. 
picture  not  unlike  anaphylaxis.  Skin 
tests  should  not  be  carried  out  because 
the  product  is  known  to  cause  a 
localized  area  of  inflammation  which 
can  be  misinterpreted  as  a  positive 
allergic  reaction. 

3.  Analysis — a.  Efficacy— (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Several  clinical  studies 
consisting  of  measurement  of  antibody 
increase  are  reported  in  the  submission 
to  the  Panel  (Ref.  4)  for  this  product. 
Twenty  subjects  were  given  400  units  of 
Hyper-Tet*  and  antibody  levels 
compared  with  15  subjects  receiving 
1,500  units  of  equine  antitoxin.  At  first, 
serum  levels  were  higher  for  those 
receiving  the  equine  product  in  the  high 
dosage,  but  after  about  6  weeks  higher 
levels  of  antitoxin  remained  among 
those  receiving  the  human 
immunoglobulin. 

Studies  were  also  carried  out 
measuring  the  response  when  subjects 
were  given  immujioglobulin  alone  or  in 
combination  with  tetanus  toxoid. 
Satisfactory  (0.1)  antitoxin  levels  were 
achieved  with  or  without  simultaneous 
administration  of  toxoid. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  References  to  safety 
reported  in  the  literature  are  cited  in  the 
submission.  The  product  is  tested  by 
several  chemical  tests  as  to  content  of 
protein,  chloride,  glycine,  and  for 
stability  and  pH.  and  electrophoretic 
identity. 

c.  Benefit/risk  ratio.  Although  no 
human  efficacy  studies  are  available,  on 
theoretical  grounds  the  benefit-to-risk 
assessment  should  be  satisfactory . 

4.  Critique.  Labeling  is  satisfactory, 
although  it  may  be  desirable  to  give  the 
approximate  volume  of  plasma 
necessary  to  provide  the  recommended 
dose  of  250  units.  No  data  from  the 
manufacturer's  complaint  files  were 
provided.  It  is  unclear  how  many  donors 
are  utilized  for  pooling  of  sera.  (See 
Generic  Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  hcense(s]  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 


Tetanus  Immune  Globulin  (Human) 
Manufactured  by  Dow  Chemical 
Company 

1.  Description.  Tetanus  immune 
globulin  (human),  as  produced  by  the 
Dow  Chemical  Company,  is  a  sterile 
solution  of  immunoglobulin  obtained 
from  the  pooled  venous  blood  of  humans 
hyperimmunized  with  tetanus  toxiod. 
The  contents  of  the  vial  or  syringe  are 
standardized  to  contain  250  units  of 
tetanus  antitoxin.  It  is  prepared  by  Cohn 
cold  alcohol  fractionation.  stabiUzed 
with  2.25  percent  glycine,  and  preserved 
with  1:10,000  thimerosal. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  said  to  be 
indicated  for  passive  immunization  of 
persons  incurring  wounds  other  than 
clean,  minor  wounds  only  when  the 
history  of  tetanus  toxoid  administration 
is  uncertain,  or  if  only  one  or  no  toxoid 
injection  has  been  administered;  or  if 
the  wound  has  been  unattended  for 
more  than  24  hours  even  with  the 
history  of  two  toxoid  injections. 

b.  Contraindications.  None  are  listed. 
A  precaution  against  intravenous  use  is 
included. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  The  general  body  of 
literatiu^  supporting  the  efficacy  of 
human  tetanus  immune  globulin  is  cited 
in  the  submission  (Ref.  5).  but  no 
specific  data  relative  to  die  Dow 
Chemical  Company's  product  are 
provided. 

b.  Safety— {!)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Ten  human  volimteers 
were  given  250  units  of  tetanus  immune 
globulin  (human)  intramuscularly,  and 
observed  immediately  after  the 
injection,  and  once  daily  at  24,  48,  and 
72  hours.  No  unusual  untoward 
reactions  were  noted  in  these  10 
volunteers.  The  general  body  of  data 
supporting  the  human  safety  of  tetanus 
immune  globulin  (human)  is  cited  as 
well. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  This  submission  is 
supported  by  a  large  number  of  reprints 
of  data  supporting  the  safety  and 
efficacy  of  human  tetanus  immune 
globulin.  Although  little  of  the  data 
applies  directly  to  the  Dow  Chemical 
Company's  product,  the  animal  safety 
and  efficacy  tests,  together  with  the 
general  body  of  data  supporting  the 
safety  and  efficacy  of  human  tetanus 
immune  globulin,  is  sufficient  to  place 
this  product  in  Category  I.  (See  Generic 
Statement.) 


In  the  labeling,  the  recommendations 
for  use  should  be  clarified. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
iii  Category  I  and  that  the  license(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Tetanus  Immune  Globulin  (Human) 
Manufactured  by  E.R.  Squibb  ft  Sons, 
inc. 

1.  Description.  This  is  a  16.5  percent 
solution  of  Cohn  Fraction  II  obtained 
from  plasma  of  selected  donors 
immunized  with  tetanus  toxoid.  It  is 
stabilized  with  0.3  M  glycine  and 
contains  0.01  percent  thimerosal  as 
preservative. 

2.  Labeling— a.  Recommended  use/ 
indications.  This  product  is  intended  for 
passive  immunization  against  tetanus.  It 
is  recommended  for  prophylactic  use 
(250  units)  in  patients  lacking  a  recent  (5 
year)  history  of  active  immunization  or 
in  those  never  inununized  or  of 
uncertain  status.  Therapeutic  doses  of 
3,000  units  or  more  (up  to  6,000  units)  are 
recommended  as  part  of  the  treatment  of 
clinical  tetanus.  The  narrative  of  the 
package  insert  is  fairly  adequate,  but 
would  be  improved  from  the  user's 
point-of-view  by  including  the  Public 
Health  Service  Advisory  Committee  on 
Immunization  Practices  wound 
management  recommendations  in 
tabular  form.  Also,  the  advisability  of 
adsorbed  tetanus  toxoid  for 
simultaneous  active  immunization  needs 
to  be  stressed. 

b.  Contraindications.  Essentially 
none,  except  avoidance  of  intravenous 
injections.  Hypersensitivity  reactions 
are  rare. 

3.  Analysis — a.  Efficacy— {1]  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  specific  data  on  this 
product  are  given.  The  submission  to  the 
Panel  (Ref.  6)  refers  to  the  American 
College  of  Surgeons  1972 
recommendations  and  to  a  review  by 
Heurich  (Ref.  7)  for  prophylactic  use  of 
tetanus  immune  globulin  and  other 
aspects  of  management  of  tetanus. 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  No  specific  data,  not  even 
the  approximate  number  of  doses 
distributed,  are  provided. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  for  this  product  cannot 
be  determined. 

4.  Critique.  The  manufacturer  has 
supplied  no  information  on  human 
safety  and  efficacy  for  this  specific 
product.  The  product  does  not  appear  to 
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have  been  produced  for  a  number  of 
years. 

5.  Reconunenda^ons.  The  Panel 
recommends  that  Inis  product  be  placed 
in  Category  mC  ai^d  that  the 
appropriate  Ucenst  be  revoked  becaine 
this  product  has  nqt  been  marketed  for  a 
number  of  years  aid  there  are 
insufficient  data  oi  i  labeling,  safety,  and 
effectiveness. 

Tetanus  Immune  C  lobulin  (Human) 
Kfanufactured  by  liederle  Laboratories 
Division,  Americaii  Cyanamid  Co. 

1.  Description,  ijus  is  a  10  to  18 

percent  solution  ofjglobulin  derived  from 
plasma  of  donors  llyperimmunized  with 
tetanus  toxoid.  Th<  globulin  is  prepared 
by  a  modified  Cohii  alcohol 
fractionation  procass  and  is  dissolved  in 
0.3  M  glycine  containing  not  more  than 
0.25  percent  sodium  chloride.  The 
preservative  is  thiifierosal.  0.01  percent. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  intended  for 
passive  immunization  against  tetanus. 
For  prophylactic  use,  a  dose  of  250  units 
is  recommended  in,  injured  individuals 
who  have  not  been!  previously 
immunized  with  teunus  toxoid  or  for 
those  with  vague  histories  or  with  lapses 
of  many  years  sinc^  the  last  booster. 
Prophylactic  use  is  also  recommended 
when  the  risk  is  grtat  from  extensive 
contaminated  wouads.  Simultaneous 
active  immunization  is  also 
recommended.  For  treatment  purposes 
in  the  management!  of  clinical  tetanus,  it 
is  noted  that  exper^nce  is  limited  and 
that  doses  of  3.000  \o  6,000  units  have 
been  used  with  mi^ed  results.  The 
instructions  given  An  rather  vague  and 
could  be  improvedpy  incorporation  of 
the  Public  Health  Service  Advisory 
Committee  on  Immpnization  Practices 
recommendations  on  wound 
management  with  appropriate  updating 
of  the  literature  ref  irences.  They  should 
also  specify  adsort  ed  toxoid  for  use  fai 
simultaneous  activ0  immunization. 

b.  Contraindications.  Essentially 
those  for  immunoglobulin,  especially 
avoiding  intraveno  is  injection. 
Hypersensitivity  re  actions  are  extremely 
rare. 

3.  Analysis — a.  E  fficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Clair  is  for  efficacy  are 
based  on  the  identity  of  the  product  and 
are  supported  by  a  review  in  the 
submission  [Ref.  8)  of  a  number  of 
literature  citations  relevant  to  the  use  of 
tetanus  immune  glqbulin  in  general.  No 
specific  data  on  thi^  particular  product 
are  given. 

b.  Safety — (1)  Aih'mal.  This  product 
meets  Federal  requ  Irements. 
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(2)  Human.  No  significant  reactions 
were  reported  for  1970  to  1974.  A  few 
hundred  thousand  doses  were 
distributed  over  a  5-year  period.  Some 
mild  local  inflammatory  reactions  for 
immimoglobulin  given  for  measles  were 
seen  in  1.2  percent  of  cases  in  1969.  In 
general,  .immune  globulin  is  a  product  of 
proven  safety  which  rarely  presents  a 
serious  problem.  There  is  no  serious 
question  of  safety  for  this  product. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  fq^  this  product  is 
satisfactory. 

4.  Critique.  There  are  no  efficacy  data 
in  humans  for  this  specific  product 
Tetanus  immune  globulin  in  a  generic 
sense  is  an  accepted  product  for  the 
prophylaxis  of  tetanus  where  indicated. 
Its  use  along  with  other  appropriate 
treatment  is  clearly  accepted  in  cases  of 
clinical  tetanus  although  the  appropriate 
dosage  for  this  purpose  is  not  clearly 
established.  (See  Generic  Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  license(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Tetanus  Immune  GlobuUn  (Human) 
Manufactured  by  Massachusetts  Public 
Health  Biologic  Labonrtocies 

1.  Description.  This  is  a  16.5  percent 
(±1.5  percent)  solution  of  ^obulin 
prepared  by  cold  ethanol  firactionation 
of  human  plasma  selected  by  > 
hemagglutination  tests  to  contain 
significant  levels  of  tetanus  antitoxin.  It 
is  stabilized  by  0.3  M  glycine  and 
contains  0.01  percent  Uiimerosal  as  a 
preservative. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  intended  for 
passive  immunization  in  persons  at  risk 
of  tetanus  who  lack  a  reliable  history  of 
active  immunization.  It  is  qtated  that  a 
booster  response  to  tetanus  toxoid  (even 
after  20  years)  is"  preferred  to  tetanus 
antitoxin.  Doses  of  250  units  given 
intramuscularly  are  recommmded  for 
prophylaxis.  Simultaneous  active 
immunization  with  adsorbed  toxoid  is 
always  recommended.  No  specific 
recommendations  on  therapeutic  use  are 
given;  in  this  case  the  use  is  advised  to 
contact  the  producer.  In  general,  the 
labeling  is  brief  and  to  the  point, 
although  it  is  less  easy  to  follow  than 
the  PuUic  Health  Service  Advisory 
Committee  on  Immunizaticm  Practices 
guidelines. 

b.  Contraindications.  Essentially 
none.  Avoid  intravenous  injection. 
Hypersensitivity  reactions  are  rare. 

3.  Analysis — a.  Efficacy— {\]  Animal. 
This  product  meets  Federal 
requirements. 


(2)  Human.  Publications  horn  the 
manufacturer's  laboratory  relative  to  die 
use  of  the  product  are  cited  in  the 
submission  (Ref.  9).  These  pioneering 
and  often  cited  papers  document  the 
recommended  use  of  the  250  unit  dose 
for  prophylaxis  as  judged  by 
maintenance  of  protective  antitoxin 
levels.  These  studies  document  the 
feasibility  and  desirability  of  combined 
active-passive  immimization,  showing 
the  superiority  of  adsorbed  toxoid. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  From  the  years  1969  to 
1973,  thousands  of  250  unit  vials  were 
distributed  without  incident. 
Considering  the  proven  safety  of 
immune  globulin  in  general,  tiiere  is  no 
question  of  safety. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  for  this  product  is 
satisfactory. 

4.  Critique.  This  is  a  brief,  but  well- 
documented  report  finm  a  laboratory 
that  helped  pioneer  the  concept  of 
tetanus  immune  globulin.  (See  Generic 
Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  license(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Tetanus  Immune  Globulin  (Human) 
Manufactured  by  Merck  Sharp  ft 
Dohme,  Division  of  Mock  ft  Co.,  bic. 

1.  Description.  This  product  is  a 
solution  of  human  immunoglobulin 
prepared  by  Cohn  cold  ethanol 
fractionation  of  plasma  drawn  from 
donors  who  have  been  hyperimmunized 
with  tetanus  toxoid.  The  solution  is 
dissolved  in  0.3  molar  glycine  and 
contains  thimerosal  1:10,000  added  as 
preservative.  The  protein  content  is 
given  as  10  to  18  percent  globulin  and 
the  antibody  content  is  given  as  at  least 
250  units  of  tetanus  antitoxin  per  dose. 

The  general  procedure  for 
immunization  of  donors  is  said  to 
conform  to  the  Federal  regulations  for 
source  plasma,  human. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  indicated  in 
injured  persons  not  actively  immunized 
or  in  whom  the  immunization  status  is 
undetermined  and  who  otherwise  would 
be  candidates  for  an  injection  of  tetanus 
antitoxin  for  protection  against  the 
possibility  of  the  development  of 
tetanus.  Passive  protection  need  be 
considered  only  when  the  patient  has 
had  fewer  than  two  previous  injections 
of  tetanns  toxoid  or  .when  the  wound 
has  been  untended  for  more  than  24 
hours. 
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The  usual  dosage  for  adults  and 
children  is  250  units  (entire  contents  of 
one  single-dose  prefilled  disposable 
syringe)  regardless  of  body  weight.  The 
same  dose  is  indicated  for  adults  and 
children  because  theoretically  the  same 
amount  of  toxin  will  be  produced  in 
both. 

More  than  250  units  may  be  indicated, 
together  with  antibiotics,  when  the  risk 
of  potential  infection  is  great. 

The  advantages  of  using  tetanus 
immune  globulin  rather  than  equine  or 
bovine  antitoxin  are  outlined.  The 
product  is  also  recommended  for 
treatment  of  tetanus,  but  the  dosage 
may  vaiy.  and  it  is  said  that  3,000  to 
6,000  units  have  been  used. 

b.  Contraindications.  None  are 
speciHcally  given,  but  it  is  pointed  out 
that  the  material  should  not  be  given 
intravenously,  that  local  tenderness  and 
stifAiess  of  the  muscles  may  occur  after 
injection.  Hypersensitivity  to  injections 
of  immune  senmi  globulin  is  mentioned 
as  a  possibility  and  in  highly  allergic 
individuals  repeated  injections  may  lead 
to  anaphylactic  shock  or  even  deaUi. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  Pertinent  human  studies 
are  cited  in  the  submission  (Ref.  10)  but 
no  serologic  studies  of  the 
manufacturer's  product  appear  to  have 
been  carried  out. 

b.  Safety— {!]  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  special  testing  of  the 
manufacturer's  product  appears  to  have 
been  carried  out.  However,  between 
1969  and  1974  a  sizable  number  of  doses 
have  been  distributed  without  any 
reports  of  adverse  reactions  having  been 
received. 

c.  Benefit/risk  ratio.  Assuming  this 
product  is  effective  as  discussed  in  the 
Generic  Statement,  the  benefit-to-risk 
assessment  should  be  satisfactory. 

4.  Critique.  This  is  a  rather  brief 
application,  which  provides  no  specific 
data  on  the  efficacy  of  the 
manufacturer's  own  product.  The 
approximate  volume  containing  one 
dose  is  not  given.  (See  Generic 
Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  license(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  reconimendations  of  this  Report. 

Tetanus  Immune  Globulin  (Human) 
Manufactiued  by  Metabolic,  Inc. 

No  data  have  been  provided  by  the 
manufacturer  for  tetanus  immune 
globulin,  for  which  they  were  licensed  at 
the  time  this  review  was  undertaken.  In 


the  absence  of  any  information  from  the 
manufacturer,  the  Panel  can  make  no 
determination  regarding  the  relative 
benefits  and  risks  of  this  product. 

Recommendations.  The  Panel 
reconunends  that  this  product  be  placed 
in  Category  inC^and  that  the 
appropriate  license  be  revoked  pending 
submission  of  evidence  regarding  the 
safety  and  effectiveness  of  this  product. 

Tetanus  Immune  Globulin  (Human) 
Manufactured  by  Osterreichisches 
Insdtut  fur  Haemoderivate  G.M.B.H. 

1.  Description.  This  is  a  tetanus 
immune  globulin  of  human  origin 
containing,  per  mL,  250  U.S.  units  of 
tetanus  antitoxin.  100  to  160  mg  of  total 
protein.  22.5  mg  glycine,  3.0  mg  sodium 
chloride,  and  1:10,000  thimerosal  as 
preservative.  The  product  is  said  to  be 
prepared  from  blood  of  healthy  donors 
who  had  been  immunized  against 
tetanus.  A  good  description  of  the 
production  process  is  provided,  which 
basically  consists  of  passage  of  a 
plasma  pool  through  an  adsorption 
column,  followed  by  cold  ethanol 
fractionation.  The  final  protein 
concentration  varies  between  10  percent 
and  16  percent  w/v. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  said  to  be 
indicated  in  case  of  injury  with  risk  of 
tetanus  infection  in  instances  in  which 
adequate  active  immunity  fs  not  proven. 
"Adequate"  active  immunity  is  nowhere 
defined.  Simultaneous  active-passive 
vaccination  is  said  to  be  indicated  in 
cases  of  (1)  lacking  or  inadequate  active 
immunization  or  if  definite  history  of 
immunization  cannot  be  ascertained.  (2) 
risk  of  antibody  deficiency  syndrome  or 
reduced  capacity  of  antibody  formation, 
(3)  risk  of  heavy  contamination  of  the 
wound  with  tetanus  bacilli,  (4)  injuries 
dating  back  longer  than  3  days,  and  (5) 
serious  bums. 

b.  Contraindications.  The  only 
contraindication  listed  is  a  previous 
severe  reaction  following  the 
administration  of  tetanus  immune 
globulin  (human).  A  precaution  against 
intravenous  administration  is  included. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  data  are  provided.  The 
submission  (Ref.  11]  contains  an 
interesting  report  of  one  prophylactic 
failure  in  one  case  of  a  femur  heavily 
injured  by  a  slaughtering  apparatus.  The 
patient  received  active  and  passive 
immunization  on  the  same  day,  but 
developed  severe  tetanus  a  few  days 
later  and  died.  The  immunization  history 
of  this  patient  would  have  been 
considerable  interest. 


b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  Radioimmunoassays  for 
the  determination  of  hepatitis^  antigen 
are  carried  out  on  both  the  raw  source 
plasma  and  the  final  product.  The 
submission  notes  that  no  adverse 
reactions  have  been  reported,  and  there 
have  been  no  reports  of  transmission  of 
hepatitis  with  this  product.  No 
prospective  clinical  data  are  presented, 
however. 

c.  Benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  is 
satisfactory. 

4.  Critique.  The  information  provided 
by  the  manufacturer,  the  animal  tests 
that  this  product  is  required  to  pass,  and 
the  general  body  of  knowledge 
concerning  the  safety  and  efficacy  of 
human  tetanus  immune  globulin  are 
sufGcient  to  place  this  product  in 
Category  I  for  prophylactic  use. 

No  labeling  was  provided  in  the  sense 
of  a  package  insert.  Pages  3  through  9  of 
the  submission  appear  to  serve  the  same 
purpose,  and  suffer  significantly  in  the 
translation  horn.  German  to  English. 
Extensive  revision  will  be  necessary  to 
put  the  language  into  contemporary 
usage.  "Adequate"  acfive  immunization 
must  be  defined,  and  reference  should 
be  made  to  official  recommendations  of 
advisory  bodies  such  as  the  Public 
Health  Service  Advisory  Committee  on 
Immunization  Practices.  (See  Generic 
Statement.) 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  licen8e(8)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Tetanus  Immune  Globulin  (Human) 
Manufactured  by  Parke,  Davis  &  Co. 

1.  Description.  This  product  is  a 
concentrated  solution  of  tetanus 
antitoxin  as  immunoglobulin  prepared 
from  the  blood  of  adults  who  have  been 
hyperimmunized  with  tetanus  toxoid.  It 
is  prepared  from  plasma,  which  was 
nonreactive  when  tested  for  hepatitis  B 
antigen.  The  globulin  is  precipitated  by 
the  Cohn  cold  ethanol  fractionation 
process  and  supplied  as  a  sterile 
standardized  solution  containing  100  to 
180  mg  of  protein  per  mL  (10  to  18 
percent).  The  globulin  fraction  is 
dissolved  in  a  2.25  percent  solution  of 
aminoacetic  acid  (glycine)  containing 
approximately  0.2  percent  sodium 
chloride.  It  is  preserved  with  0.01 
percent  thimerosal  and  adjusted  to 
approximately  pH  6.8  with  sodium 
acetate  buffer. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is 
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recommended  for  immediate  passive 
immunization  against  tetanus  as  an 
emergency  measi^  in  persons 
sustaining  other  t^an  clean  minor 
wounds  when  inu^unization  history  is 
uncertain  or  when  less  than  2  doses  of 
tetanus  toxoid  have  been  administered. 
When  the  wound  |s  more  than  24  hours 
old.  however,  the  product  should  be 
given  to  patients  who  have  received  2 
doses  of  tetanus  toxoid. 

Tetanus  immune  globulin  (himian)  is 
preferred  over  tha  similar  product  of 
equine  or  bovine  ^rigin. 

The  usual  dosaie  for  adults  and 
children  is  250  units  regardless  of  body 
weight,  although  fbr  children  a  dosage  of 
4  units  per  kg  body  weight  may  be 
adequate  but  larger  doses  are  not 
harmful.  The  approximate  volume 
necessary  to  supply  the  recommended 
dosage  is  not  give|i:  the  material  is 
supplied  in  a  syriijge. 

Large  doses  (usfally  3,000  to  6,000 
imits)  of  tetanus  iitunune  globulin 
(human)  have  beefi  used  therapeutically 
for  treatment  of  clinical  tetanus. 

The  use  of  com!  ined  active  and 
passive  immuniza  ion  is  discussed.  If 
tetanus  toxoid  is  qot  given  immediately, 
active  immunization  with  tetanus  toxoid 
should  be  completted  in  all  cases,  either 
immediately  or  shortly  after  treatment 

b.  Contraindicauons.  None  are  stated, 
but  it  is  mentionea  under  adverse 
reactions  that  reaations  following 
intramuscular  injeptions  are  infrequent 
and  usually  confiiied  to  the  area  of 
pon  to  repeated 
IS  immune  globulin  is 
jly  unusuaL  As  a 
^duct  should  be 
administered  intramuscularly,  and  not 
intravenously. 

3.  Analysis — a.  Efficacy-^)  Animal. 
This  product  meet )  Federal 
requirements. 

(2)  Human.  The  submission  to  Oie 
Panel  (Ref.  12)  includes  referral  to  the 
pertinent  literature  only.  This  specific 
product  appears  not  to  have  been 
evaluated  in  any  ^rm  in  humans. 

b.  Safety — (1)  Ahimal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  adverse  experiences 
have  been  reportep  in  a  5-year  span 
between  1969  and  1 1974  from  the  use  of 
hundreds  of  thousands  of  doses 
distributed  worldwide.  The  company 
has  received  61  oimplaints  in  51  reports. 
The  tetanus  immuhe  globulin  was 
cloudy  in  Hve  of  tftese  cases,  the 
remaining  reports  related  to  packaging 
defects. 

c.  Benefit/risk  rptio.  Assnming  the 
product  is  effectivie  as  discussed  in  the 
Generic  Statement  the  benefit-to-risk 
assessment  shouh  be  satisfactory. 


injection.  Sensitiz 
injections  of  tets 
said  to  be  extreme 
precaution,  the  pr 


4.  Critique.  The  selection  and 
monitoring  of  donors  is  not  described, 
neither  it  te  method  of  obtaining 
informed  consent  described.  Labeling  is 
generally  satisfactory,  except  that  the 
approximate  volume  of  the  dose  should 
be  stated.  (See  Generic  Statement) 

5.  RecommendatioDM.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  licen8e(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report 

Tetanus  Immune  Globulin  (Human) 
Manufactured  by  Travenol  Laboratories. 
Inc.,  Hyland  Division 

1.  Description.  Tetanus  immune 
globulin  (human),  as  produced  by 
Travenol  Laboratories,  is  a  sterile  15  to 
18  percent  solution  of  immuno-globulin 
fraction  of  the  plasma  of  persons  who 
have  been  hyperimmunized  with  tetanus 
toxoid.  The  solution  is  made  isotonic 
and  stabilized  with  0.3  molar  glycine.  It 
contains  0.1  percent  sodium  chloride  and 
0.01  percent  thimerosal  as  a 
preservative.  The  globulin  is  precipitated 
by  the  alcohol  fractionation  technique  of 
Cohn.  It  is  packaged  in  250-unit  vials. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  product  is  said  to  be 
useful  in  the  treatment  of  injured 
persons  at  risk  of  tetanus  and  who  need 
the  immediate  protection  offered  by 
tetanus  antitoxin.  Since  it  is  of  human 
origin,  it  offers  two  advantages  over  an 
antitoxin  of  nonhuman  (equine)  origin: 
(1)  the  risk  of  immediate  or  delayed 
sensitivity  reactions  is  practically 
nonexistent  (2)  fewer  antitoxin  units  are 
required  to  produce  a  longer  lasting 
effect  The  labeling  is  quite  specific  in 
terms  of  who  should  receive  tetanus 
immune  globulin,  containing  not  only  the 
speciHc  recommendations  of  the  Pubhc 
Health  Service  Advisory  Committee  on 
Immunization  Practices,  but  also  a 
rather  cogent  discussion  of  the 
recommendations. 

b.  Contraindications.  No  absolute 
contraindications  are  listed.  A 
precaution  against  infravenous 
administrative  is  included. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
This  product  meets  Federal 
requirements. 

(2)  Human.  No  specific  data  relative 
to  the  Travenol  Laboratories'  product 
are  cited  in  the  submission  to  the  Panel 
(Ref.  13). 

b.  Safety— {\]  Animal.  This  product 
meets  Federal  requirements 

(2)  Human.  No  specific  data  relative 
to  this  product  are  cited. 

c.  benefit/risk  ratio.  The  benefit-to- 
risk  assessment  of  this  product  appears 
to  be  satisfactory. 

4.  Critique.  This  submission,  while 


brief,  is  quite  to  the  point.  Some  specific 
details  are  provided  relative  to  the  - 
testing  for  hepatitis  B  antigen,  and  to  the 
hyperimmunization  of  donors.  The 
information  supplied  by  the 
manufacturer,  the  animal  tests  that  the 
product  is  required  to  pass,  and  the 
general  body  of  data  regarding  the 
safety  and  efficacy  of  tetanus  immune 
globulin  (human),  as  summarized  in  the 
Generic  Statement  on  Tetanus  Immune 
Globulin,  are  sufficient  to  place  this 
product  in  Category  I.  For  prophylactic 
use  see  Generic  Statement. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  die  license(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 

Tetanus  Immune  Globulin  (Human) 
Manufactured  by  Wyeth  Laboratories, 
Inc. 

1.  Description.  Tetanus  immune 
globulin  (human)  is  a  sterile  16.5  (*1.5) 
percent  solution  of  human 
immunoglobulin  prepared  by  Cohn  cold 
ethanol  fractionation  of  plasma  from 
donors  hyperimmunized  with  tetanus 
toxoid.  llie  final  product  contains  0.3 
molar  glycine  as  a  diluent  and  stabilizer 
and  0.01  percent  thimerosal  as  a 
preservative.  This  product  was  prepared 
from  blood  that  was  nonreactive  when 
tested  for  hepatitis  B  antigen. 

Wyeth  Laboratories  purchases  from 
Cutter  Laboratories  sterile  tetanus 
immune  globulin  in  bulk  volume  that  has 
been  released  by  the  Bureau  of 
Biologies.  The  product  is  used  in  the 
TUBEX  hypodermic  syringe.  TTie 
manufacturing  procedure  for  the  Cutter 
Laboratories'  products,  for  which  there 
is  a  separate  application,  thus  applies 
also  to  the  Wyeth  Laboratories'  product, 
and  the  reader  is  referred  to  the  product 
review  for  the  Cutter  Laboratories' 
product  In  summary,  the  Cutter 
Laboratories'  manufacturing  process 
appears  satisfactory. 

The  Wyeth  Laboratories'  product  is 
designed  to  contain  not  less  than  175 
antitoxin  units  per  mL  The  degree  to 
which  this  minimal  potency  level  is 
exceeded  is  a  direct  function  of  the 
degree  of  hyperimmimization  reflected 
in  the  donor  plasma  pool. 

2.  Labeling — a.  Recommended  use/ 
indications.  Tetanus  immune  globulin 
(htmian)  is  indicated  for  passive 
immunization  against  tetanus  in  any 
person  with  an  injury  that  might  be 
contaminated  with  tetanus  organisms, 
who  has  never  been  actively  immunized 
with  tetanus  toxoid,  or  whose  active 
immunity  status  is  uncertain  or  of 
questionable  vahdity  and  cannot  be 
established.  Passive  immunization  is 
probably  also  indicated  for  those 
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persons  activily  immunized  with  tetanus 
toxoid  whose  last  recall  (booster]  dose 
or  last  dose  of  the  basic  inununizing 
series  (reinforcing  dose)  was  given  more 
than  10  years  prior  to  injury  and  if  a 
delay  of  more  than  24  hours  has 
occurred  between  the  time  of  injury  and 
initiation  of  speciHc  tetanus 
prophylaxis. 

The  need  to  initiate  active 
immunization  with  tetanus  toxoid 
adsorbed  at  the  same  time  as  the  human 
immunoglobulin  is  clearly  spelled  out. 
The  recommended  adult  dose  is  250 
units  intramuscularly.  The  dose  for 
children  may  be  calculated  on  the  basis 
of  body  weight  (4.0  units  per  kg)  or  the 
entire  contents  of  the  TUBEX  may  be 
injected  regardless  of  body  weight  since 
theoretically  the  same  amount  of  toxin 
would  be  produced  by  infecting  tetanus 
organisms  regardless  of  whether  the 
infection  is  occurring  in  an  adult  or 
child. 

The  half-life  of  tetanus  immune' 
globulin  is  approximately  4  weeks.  In 
situations  where  the  threat  of  tetanus 
persists  or  for  treatment  of  the  disease, 
repeated  doses  may  be  administered. 

b.  Contraindications.  None  is 
specifically  mentioned,  but  local  and 
systemic  reactions  are  said  to  be 
infrequent  and  usually  mild.  The  risk  of 
isoimmunization  is  ever  present  when 
immunoglobulin  is  administered  to 
immunologically  competent  persons. 
Under  precautions,  it  is  warned  that  the 
product  should  not  be  given 
intravenously,  because  severe  pyrogenic 
and  fatal  cardiovascular  reactions  have 
occurred  following  intravenous 
administrations.  Tests  for  sensitivity 
should  not  be  done. 

3.  Analysis.  No  specific  analysis  of 
efficacy  or  safety  is  outlined  in  this 
submission  (Ref.  14).  However,  the 
product  is  purchased  from  Cutter 
Laboratories,  for  which  a  detailed 
separate  submission  is  available.  The 
reader  is  referred  to  the  analysis  of  this 
product.  Date  on  efficacy,  based  on 
studies  of  antitoxin  in  humans  after 
administration  of  this  product,  are 
available.  No  field  trials  have  been 
carried  out,  neither  would  such  an 
undertaking  be  feasible  at  the  present 
time.  No  data  from  the  complaint  file  are 
available. 

a.  Benefit/risk  ratio.  Since  the  product 
produces  satisfactory  levels  of  antitoxin 
in  human  subjects  with  originally  low 
antitoxin  levels,  and  the  product 
appears  to  be  safe,  the  benefit-to-risk 
assessment  should  be  satisfactory. 

4.  Critique.  The  efficacy  and  safety  of 
this  product  is  the  same  as  for  the  Cutter 
Laboratories'  product.  (See  Generic 
Statement.'" 


5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  licen8e(s)  be 
continued  with  the  stipulation  that 
labeling  be  revised  in  accordance  with 
the  recommendations  of  this  Report. 
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MISCELLANEOUS  PRODUCTS 

Collagenase  Manufactured  by  Advance 
Biofactures  Corporation,  Distributed  by 
Knoll  Pharmaceutical  CotporatioD 

1.  Description.  Collagenase  ABC 
ointment  and  collagenase  santyl 
ointment  contains  the  enzyme 
collagenase  extracted  from  cultures  of 
Clostridium  histolyticum  suspended  in  a 
petrolatum  base  in  a  concentration  of 
250  units  per  gram.  Collagenase  is  an 
enzyme  which  digests  undenatured 
collagen  fibers.  Collagen  is  produced  by 
fibroblasts  and  exists  in  the  form  of  an 
interwoven  fiber  consisting  of  three 
strands  which  in  turn  are  made  up  of  a 
left-handed  poly-1-proline  type  helix. 
The  ropelike  coiled  structure  then  has 
an  opposite  (right  handed)  supertwist. 
The  uniqueness  of  collagenases 
compared  with  other  proteolytic 
enzymes  is  that  they  attack  the  intact 
helical  structure  of  collagen.  Although 
collagenase  from  other  sources  are 
described,  only  that  from  Clostridium 
histolyticum  has  been  produced  in 
significant  amounts  for  therapeutic 
application. 

Other  proteolytic  enzymes  employed 
in  debridement  act  on  fibrin  and  on 
denatured  collagen  but  do  not  break  up 
native  collagen  fibers  which  anchor  the 
eschars  of  large  ulcers,  particularly 
bums,  to  the  wound. 

Collagenase  is  prepared  from  the 
supernatant  of  broth  cultures  of  a 
standard  strain  of  Clostridium 
histolyticum.  The  enzyme  is 
concentrated  by  ammonium  sulphate 
precipitation  and  the  concentrate  is 
sterilized  by  x-radiation.  It  is  mixed 


with  white  petrolatum  U.S.P.  and 
distributed  in  containers  without 
preservatives.  The  potency  of  the 
enzyme  is  measured  by  an  assay 
involving  the  digestion  of  bovine 
Achilles  tendon  and  the  subsequent 
measurement  of  Hberated  amino  acids 
with  ninhydrin  reagent. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  ointment  is 
recommended  as  a  therapeutic  debriding 
agent  for  dermal  ulcers  and  bums  and 
particularly  to  remove  dense  eschars 
which  anchor  necrotic  tissue  to  the  base 
of  wounds  and  delay  their 
epithelization.  The  enzyme  is  active  at 
physiologic  pH  and  temperature  and 
loses  activity  rapidly  at  unfavorable 
conditions.  The  activity  is  also 
adversely  affected  by  detergents, 
hexachlorophene,  and  heavy  metals 
such  as  mercury  and  silver  which  are 
contained  in  certain  antiseptic  solutions 
(e.g.,  Burow's  Solution).  Lesions  must  be 
thoroughly  washed  with  normal  saline 
before  applying  collagenase.  The 
ointment  should  be  confined  to  the 
lesions  and  normal  surrounding  skin 
should  be  protected  by  dressings. 
Concurrent  infection  should  be  treated 
with  topical  antibiotics.  Debilitated 
patients  must  be  closely  observed  for 
the  theoretical  possibility  of 
disseminated  infection  and  bacteremia 
during  the  debridement.  Crosshatching  a 
thick  eschar  with  a  scalpel  to  increase 
penetration  of  the  enzyme  is  helpful  as 
is  removing  and  loosening  as  much 
necrotic  tissue  as  possible  %vith  forcepts 
and  scissors.  Excess  ointment  should  be 
removed  with  each  daily  change  of 
dressing.  It  is  appropriately  pointed  out 
that  treatment  of  necrotic  lesions  other 
than  dermal  uJcers  and  severly  burned 
areas  has  been  limited  only  to  reports  of 
clinical  observations  without  controls. 

b.  Contraindications.  Since  the 
enzyme  is  a  protein,  sensitization  may 
develop  with  prolonged  use  although 
none  has  been  reported.  Adverse 
reactions  have  not  been  noted  when 
used  as  recommended. 

3.  Analysis— a.  Efficacy.  Five 
contolled  and  12  partially  controlled 
studies  are  cited  in  the  submission  to  the 
Panel  (Ref.  1)  as  supporting  evidence  of 
efficacy.  The  five  controlled  studies 
were  double-blind  and  included 
placebos.  The  controlled  studies 
involved  a  total  of  79  patients  with 
dermal  ulcers  or  decubiti.  Some  of  these 
studies  employed  inactivated  enzyme  as 
placebo,  were  randomized,  and  a 
relatively  brief  treatment  period  was 
evaluated  to  prevent  obvious  changes  in 
the  wounds  from  unblinding  the  study. 
Attempts  were  made  to  score  the 
responses  objectively  by  recording 
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wound  size,  using  serial  photographs, 
obtaining  culturas,  and  recording 
estimates  of  the  amount  and  character 
of  pus,  debris,  odor,  and  inflammation. 
In  all  controlled  itudies  there  was  a 
statistically  significant  difference  in 
favor  of  collagen^se  over  placebos  in  all 


Ongtoiii  submvwML. 


■  Rstara  to  EiM«  in 
'C^CatMMnii.  P 


measured  parameters  of  wound  healing 
(Table  1). 

b.  Safety.  This  product  is  well 
tolerated  when  used  properly  and  no 
significant  untoward  effects  have  been 
reported  except  occasional  erythema. 
Animal  studies  reveal  a  high  level  of 
tolerance  and  low  toxicity  in  rabbits. 

Table  1.— Summary  TASix-EFFiCACV 


mice,  and  guinea  pigs  by  injection  of 
enzyme  powder  subcutaneously, 
intramusctilarly,  and  intravenously. 
Topical  application  in  animals  produces 
local  erythema  but  no  systemic  toxicity. 
This  product  meets  Federal 
requirements. 
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c.  Benefit/risk  ivtio.  For  use  in  the 
treatment  of  dem  lal  ulcers  and  bums, 
the  ratio  is  satisft  ictory  since  the  risk  is 
small  and  with  pi  oper  usage  there  is 
often  significant ;  mprovement  in  the 
character  of  the  i  round  without 
interference  with  antibiotic  efficacy  or 
other  forms  of  treatment 

4.  Critique.  Th(  re  is  little  question  that 
this  enzyme  can  ^igest  intact  collagen 
and  that  in  large,  eschared  dermal  ulcers 
described,  such  ais  those  encountered  in 
decubiti  and  burns,  surface  debridement 
can  be  enhanced]  and  that  decrease  in 
pus,  inflammation,  and  odor  is  quite 
regularly  observed;  adverse  reactions 
are  few.  The  labeling  is  accurate  and 
pertinent  and  clearly  defines  the 
limitations  of  th«  product  and 
instructions  for  i|B  use.  It  is  not  clear, 
however,  why,  in  some  labels,  routine 
topical  antibiotia  treatment  is  insisted 
upon  rather  than  ladvised  when 
indicated  by  the  flegree  of  infection. 
Labeling  for  thes^  products  may  have  to 
be  revised  to  disi  uss  the  possible 
interference  of  si  ver  sulfadiazine  or 
sulfamylon  with  0ie  enzymatic  activity 
of  coUagenase,  all  issue  not  fully 


resolved  by  the  Fox,  Sanford,  and 
Sampath  paper  (Ref.  2). 

5.  Recommendations.  The  Panel 
recommends  that  these  products  be 
placed  in  Category  I  and  that  the 
appropriate  license(s)  be  continued 
because  there  is  satisfactory  evidence  of 
safety  and  effectiveness  for  the  products 
when  used  as  recommended,  provided 
the  labeling  is  revised  in  accordance 
with  this  Report. 
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Generic  Statement 

Streptokinase-Streptodomase 

Streptokinase-Streptodomase  is  a 
mixture  of  extracellular  enzyme 
activators  and  enzymes  produced  by 
some  sero-groups  of  hemolytic 
streptococci.  These  agents  liquify  fibrin 
and  nucleoproteins  in  purulent  exudates. 
Streptokinase  effects  the  conversion  of 
plasminogen  to  plasmin,  a  proteolytic 
plasma  enzyme.  The  latter  digests 
fibrinogen  and  fibrin,  resulting  in 
fibrinolysis.  Streptodomase  is  a  group  of 
enzymes  that  act  in  stages  to  hquify 
deoxyribonucleoprotein,  the  viscous 
cellular  protein  present  in  pus. 

Tillett  and  Gamer  first  described  the 
fibrinolytic  activity  of  hemolytic 
streptococci  in  1933.  By  1949  partial 
purification  of  the  streptococcal 
extracellular  enzymes  that  liquify  pus 
was  accomplished  and  the  liquid 
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preparation  of  Streptokinase- 
Streptodomase  was  introduced  into 
therapy  by  Tillett  and  Sherry  who 
instilled  it  into  the  pleural  cavity  to 
accomplish  lysis  of  thick  exudates. 
Topical  use  of  the  preparation  for 
"enzymatic  debridement"  of  purulent 
exudates  was  widely  employed  by  1950 
and  by  1955  intramuscular  injections 
were  tried  for  the  nonspecific 
suppression  of  inflammation  and  edema 
in  certain  local  infections.  In  1958,    • 
buccal  administration  of  tablets  was 
introduced  as  an  alternative  to 
intramuscular  injections  and  by  1960 
clinical  investigation  of  the  effectiveness 
of  oral  tablets  began,  followed  by 
marketing  in  1963. 

Production 

The  mixture  of  Streptokinase- 
Streptodomase  employed  in  topical 
therapy  is  an  extracellular  product  of  a 
Croup  C  strain  of  streptococcus  grown 
for  about  18  hours  in  a  medium 
consisting  of  acid-hydrolyzed  casein 
forti^ed  with  sugar,  minerals,  vitamins, 
and  a  reducing  substance.  The  culture 
filtrate  is  purified  by  the  method  of  cold 
alcohol  fractionation.  A  unit  of 
streptokinase  is  the  quantity  required  to 
produce  from  plasminogen  an  amount  of 
plasmin  sufficient  to  dissolve  a  standard 
fibrin  clot  in  10  minutes  at  35  *C.  A  unit 
of  streptodomase  is  the  quantity 
necessary  to  cause  a  decrease  of  1 
viscosity  unit  in  10  minutes  at  30  *C  in  a 
reactioil  mixture  of  2.4  mL  of 
deoxyribonucleic  acid  of  a  standard 
relative  viscosity.  The  streptokinase- 
streptodomase  mixture  also  includes  a 
number  of  other  streptococcal 
extracellular  enzymes  such  as 
deoxyribonuclease,  hyaluronidase, 
nucleotidase,  and  nucleosidase,  all  of 
which  may  contribute  to  the  liquifying 
effect  of  the  product  on  purulent 
exudates.  The  mixture  is  apparently  free 
of  streptolysin  and  proteinase.  The 
solution  is  buffered  with  phosphate. 
Some  preparations  are  mixed  with 
carboxymethylcellulose  4.5  percent  jelly. 
Mixtures  are  unstable  at  room 
temperature  but  retain  fuU  potency  for  2 
weeks  when  refrigerated  at  2  to  10  *C. 

Labeling 

1.  Use  and  indications.  Compatibility 
with  antibiotics  is  not  yet  clearly 
determined  and  it  is  recommended  that 
antibiotics  be  administered  separately. 
Streptokinase  and  streptodomase 
administered  in  soluticm  either  locally  or 
parenterally  are  both  antigenic  and 
frequently  elicit  antienzyme  antibodies. 
These  antienzymes,  antistreptokinase 
and  antistreptococcal  DNAses  may  also 
appear  after  hemolytic  streptococcal 
infections.  A  high  titer  is  not  harmful  but 


requires  increasing  dosage  of 
streptokinase-streptodomase  to  exert  an 
effect.  No  antigenic  responses  have  been 
reported  for  the  buccal  or  oral  forms  but 
it  is  likely  that  they  may  also  occur. 

The  rationale  for  topical  or  local 
administration  of  streptokinase- 
streptodomase  is  the  augmentation  of 
liquefaction  of  fibrin  and  pus  where 
such  action  is  considered  desirable  to 
produce  healing  more  rapidly  and  to 
prevent  extensive  adhesions  and 
fibrosis.  The  product  does  not  act  upon 
mucoproteins,  fibroblasts,  flbrous 
tissues,  or  collagen  in  vivo  although 
lysis  in  vitro  has  occasionally  been 
reported. 

Streptokinase  is  considered  the  most 
effective  therapeutic  agent  available  for 
enhancing  the  resolution  of  Rbrin  in 
closed  body  cavities  containing 
inflammatory  effusions  (or  clotted 
blood).  It  is  superior  to  proteolytic 
enzymes  for  this  purpose.  Most 
inflammatory  exudates  contain 
plasminogen  and  the  mechanism  of 
fibrinolysis  results  from  the  diffusion  of 
the  plasminogen  activator  into  the 
fibrinous  substance  resulting  in 
production  of  plasmin  within  the  Hbrin 
network  and  thus  rapid  Hbrinolysis.  In 
addition,  streptokinase  is  inactivated 
slowly  (except  by  antistreptokinase)  in 
contrast  to  proteolytic  enzymes.  On 
surface  wounds,  however,  where 
proteolytic  enzymes  such  as  trypsin  are 
not  blocked  by  tissue  inhibitors,  plasmin 
is  not  as  effective  as  other  more  widely 
active  proteolytic  enzymes.  Thus,  third 
degree  bum  eschars  and  necrotic 
connective  tissues  are  not  susceptible  to 
plasmin  digestion  but  are  attacked  by 
trypsin. 

Except  for  the  occasional  presence  of 
antistreptodomase,  inflammatory 
exudates  contain  httle  which  inhibits 
the  activity  of  topically  administered 
streptodomase.  When  streptodomase  is 
administered  systemically,  however,  its 
inactivation  is  rapid.  For  this  reason, 
parenterally  administered  streptokinase- 
streptodomase  owes  whatever  specific 
effect  it  may  have  exclusively  to 
streptokinase. 

A  peculiar  situation  exists,  therefore, 
whereby  streptokinase-streptodomase 
has  been  licensed  for  parenteral  as  well 
as  topical  use  although  any  claim  for 
parenteral  efficacy  would  have  to  be 
unrelated  to  the  action  of 
streptodomase.  Moreover,  puri^ed 
streptokinase  for  intravenous  use  in  the 
treatment  of  thromboembolism  is  now 
available  commercially  and  two 
preparations  have  recently  been 
licensed. 

The  administration  of  streptokinase- 
streptodomase  intramuscularly  in 


dosageF  of  5.000  units  of  streptokinase 
twice  daily  has  been  recommended  in 
the  treatment  of  edema  associated  with 
infection  and  trauma,  particularly 
cellulitis  and  thrombophlebitis,  rather 
than  extensive  tissue  necrosis.  Claims 
have  been  made  for  rapid  reduction  in 
inflammatory  reactions  within  a  few 
days  of  initiation  of  treatment.  About  10 
percent  of  treated  patients  develop  fever 
thought  to  be  attributable  to 
streptokinase-streptodomase.  The 
recommended  doses  do  not  produce 
fibrinolysis,  hematomas,  petechiae,  or 
hemmorrhage. 

Package  inserts  recommend  that 
streptokinase-streptodomase 
intramuscularly  be  accompanied  by  the 
systemic  administration  of  a  broad 
spectmm  antibiotic  agent.  It  is  also 
emphasized  that  in  the  treatment  of 
abscesses,  streptokinase- 
streptodomase,  intramuscularly,  may 
reduce  accompanying  cellulitis  but 
should  not  replace  sound  surgical 
principles  of  drainage. 

Administration  (as  recommended  by 
current  labeling).  Streptokinase- 
streptodomase  has  been  tried  and 
recommended  by  the  manufacturer  for  a 
long  list  of  clinical  applications. 
Appraisal  of  these  is  complicated  and 
compounded  by  distinctions  between 
topical  application,  local  instillation  into 
body  cavities  and  abscesses, 
intramuscular  administration,  buccal 
tablets  for  parenteral  administration, 
and  oral  tablets. 

Topical  administration  may  be 
achieved  in  a  variety  of  ways  including 
dressing  with  streptokinase- 
streptodomase  solutions,  or  appUcation 
of  streptokinase-streptodomase  in  a 
carboxymethylcellulose  jelly.  Instillation 
and  irrigation  in  body  cavities  are 
effected  by  repeated  applications  and 
drainage  as  exudates  are  thinned. 

Intramuscular  streptokinase- 
streptodomase  is  recommended  by  the 
manufacturers  for  treatment  of 
inflammation  in  inaccessible  areas.  It  it 
suggested  that  such  intramuscular 
injections  deep  into  the  gluteal  muscle 
induce  a  "flbrinolytic  response  in  areas 
of  inflammation  of  any  site."  This  is 
alleged  to  result  in  rapid  reversal  of  the 
inflanmiatory  process  presumably  by 
the  digestion  of  fibrin  in  the  edema  fluid 
and  reduction  of  the  viscosity  of  the 
fluid. 

Buccal  tablets  are  recommended  to 
produce  results  comparable  to 
intramuscular  administration.  The 
tablets  are  placed  in  the  buccal  poudi  or 
under  the  tongue  and  allowed  to 
dissolve  slowly  for  10  minutes  or  more. 

Oral  administration  is  also  advised  on 
the  grounds  that  gastric  juice  contains  a 


51100 


Faiteral  Register  /  Vol  Sa  No.  240  /  Friday.  December  13.  1985  /  Proposed  Rules 


considerable  amou  nt  of  "plasminogen 
proactivator,"  whifh  reacts  with 
streptokinase,  and  the  product  is 
supposedly  absorbjed  without 
inactivation. 

Clinical  applicamons  suggested  by 
manufacturers  incliide:  treatment  of 
abscesses  (by  topi^l  application  only — 
parenteral  has  not  been  considered 
effective),  bronchopulmonary 
inflammation  by  aerosol  or  instillation, 
or  by  systemic  administration;  cellulitis, 
ulceration,  and  neaxjsis;  gangrene  from 
occlusive  arterial  cisease  (excluding  dry 
gangrene);  radiation  necrosis;  cervicitis; 
contusions,  ecchymoses,  and 
hematomas  (topical,  intramuscular,  and 
oral):  cystitis,  bladder  clots,  ureteral 
calculi  (all  forms  of  administration); 
dental  and  oral  disorders, 
dermatolo^cal  con  litions  (e.g.,  cystic 
acne  vulgaris):  emp  ^ema  and 
hemothorax;  nontu  >erculous  purulent 
meningitis;  suppurative  joint  infections; 
osteomyelitis:  perioarditis;  ophthalmic 
inflammation;  puerperal  pelvic 
conditionr,  puiinonary  hyaline 
membrane  syndronpe;  sinusitis  and 
many  other  inflanuiatory  conditions. 

Thrombophlebitis  and 
thromboembolic  disease  require  special 
comment.  PuriHed  Droducts  of 
streptokinase  are  n  )w  licensed  for 
intravenous  and  inraarterial  therapy. 
Several  cooperative  trials  have  been 
conducted  on  the  e^ectiveness  of 
intravenous  urokinase  and  streptokinase 
in  pulmonary  embolism  and  deep  vein 
thrombosis  and  in  i  lyocardial  infarction 
and  other  forms  of  i  irterial  thrombosis. 
These  and  other  sti  dies  have  been 
summarized  in  sevc  ral  excellent  recent 
reviews. 

2.  Contraindications  and  precautions 
recommended  in  current  labeling — a. 
Topical  and  local  ime.  Should  be  used 
only  in  areas  whera  adequate  drainage 
is  maintained  or  in  plosed  spaces,  such 
as  the  pleural  cavity  when  adequate 
drainage  or  operation  is  possible.  A 
local  increase  of  exudation  and 
leukocytosis  occurs  in  the  first  24  hours. 
Pyrogenic  reaction^  are  the  most 
common  untoward  ^ffect.  Allergic 
reactions  are  rare  but  the  physician 
should  be  alert  to  tie  possibility  of  such 
reactions.  Streptokiiase-streptodomase 
is  antigenic  which  (imits  the 
effectiveness  of  prolonged  and  repeated 
use. 

b.  Intramuscular  use.  Administration 
of  broad  spectrum  antibiotics  is  advised 
concomitantly  withjthe  use  of 
streptokinase-strep^odomase 
intramuscularly.  Appropriate  surgical 
drainage  is  also  ur^g^ed  Defects  in  blood 
coagulation  of  liver  disease  are 
contraindications  to  parenteral  use. 
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c.  Buccal  tablets.  Buccal  tablets  are 
contraindicated  in  patients  with  reduced 
plasminogen  or  fibrinogen.  Urticaria  and 
rashes  have  been  reported. 

d.  Oral  tablets.  Oral  tablets  are  also 
contraindicated  in  patients  with  reduced 
plasminogen  and  fibrinogen. 

Safety 

No  reactions  have  been  reported  from 
1960  through  April  1974  for  the  use  of 
topical  streptokinase-streptodomase 
produced  by  Lederie  Laboratories. 

Efficacy 

To  clarify  considerations  of  safety 
and  efficacy,  the  reconmiended  uses  of 
streptokinase-streptodomase  should  be 
clearly  separated  into  three  general 
categories:  (i)  Debridement,  (ii)  anti- 
inflammation,  and  (iii)  thrombolysis; 
and  the  effectiveness  of  each  product 
should  be  considered  in  relation  to  these 
categories.  (See  Table  1.) 

1.  Debridement  On  theoretical 
grounds,  by  in  vitro  studies,  and  by 
clinical.observations.  topical  and  local 
use  of  streptokinase-streptodomase  can 
be  expected  to  liquefy  pus  and  blood 
clots  in  vivo  in  several  conditions  and 
under  appropriate  methods  of 
application.  Topical  and  local  use  of 
streptokinase-streptodomase  may  have 
efficacy  in  some  situations  where 
enhanced  liquefaction  of  pus  and  fibrin 
is  beneficial  and  where  the  products  of 
inflammation  can  be  properly  drained. 
Such  uses  are  clearly  only  adjunctive  to 
other  medical  and  surgical  procedures. 
The  effectiveness  of  streptokinase- 
streptodomase  can  only  be  assessed, 
therefore,  as  a  supportive  rather  than 
primary  therapeutic  agent.  Furthermore, 
instruction  for  its  usage  must  clearly 
define  its  major  limitations  as  a  topical 
agent — its  substrates  must  be  available 
and  accessible  and  the  enzymes  and 
activators  must  be  in  continued  contract 
with  their  substrates  under  physiological 
conditions  of  temperature  and  pH.  For 
these  reasons,  instructions  for  the  local 
and  topical  uses  should  be  clearly 
subdivided  into  topographical 
categories,  such  as;  (i)  body  cavities,  fii) 
woimds  and  fistulae,  and  (iii)  the  lumina 
of  body  passages  (bronchi,  urethra, 
extemal  auditory  canal,  etc.).  Extensive 
lists  of  clinical  conditions  for  which 
streptokinase-streptodomase  is 
reconunended  by  the  manufacturer  do 
not  offer  critical  guidance  to  the 
selection  of  the  appropriate  clinical 
indications. 

Body  cavities.  Streptokinase- 
streptodomase  may  be  effective  in 
liquefying  pus  and  fibrin  in  certain  body 
cavities  as  in  the  case  of  treatment  of 
the  appropriate  stages  of  empyema  or 
hemothorax,  provided  that  adequate 


drainagle  is  maintained.  Lysis  of 
inflammatory  products  and  the  local 
irritative  effect  of  streptokinase- 
streptodomase  cause  an  increased 
volume  of  fluid  to  accumulate  in  a 
closed  cavity  and  the  ease  with  which  a 
cavity  can  be  drained  should  be 
considered  before  employing  the 
product.  The  use  of  streptokinase- 
streptodomase  intrathecally  is  not 
generally  recommended  for  primary 
forms  of  meningitis  because  of  the 
severe  local  reactions  it  produces.  The 
irrigation  of  neurosurgical  drainage 
systems  in  certain  cases  of  chronic 
obstruction  of  the  cerebrospinal 
circulation  may  not  be  contraindicated, 
however,  but  would  depend  upon  well- 
informed  clinical  Judgment  as  to  its 
value.  Instillation  of  streptokinase- 
streptodomase  into  body  cavities 
probably  offers  the  best  opportunities  to 
maintain  local  contact  of  the  product 
with  its  substrates  and  yet  it  is  not 
extensively  employed  in  current  practice 
because  of  other  effective  medical  and 
surgical  approaches  to  drainage  of  such 
cavities. 

Wounds  and  fistulae.  Topical  therapy 
with  streptokinase-streptodomase  may 
also  have  adjunctive  effectiveness  in  tiie 
treatment  of  wounds  and  fistulae  by 
enhancing  debridement,  but  the  need  for 
maintaining  continuous  contact  with  the 
surface  of  these  lesions  must  be 
emphasized.  Suspension  of 
streptokinase-streptodomase  in  a  jelly 
(such  as  carboxymethylcellulose]  may 
facilitate  such  application,  but  again 
efficacy  would  depend  upon  the 
ingenuity  with  which  would  contact  is 
maintained  with  either  solutions  or 
pastes.  There  seem  not  to  be  significant 
reactions  or  contraindications  to  such 
topical  use. 

Luminal  applications.  The  same 
issues,  discussed  above,  apply  to  the 
efficacy  of  debridement  of  such  tracts  as 
the  bronchi,  urethra,  auditory  canals, 
etc.  The  clinical  investigative  evidence 
for  the  effectiveness  of  streptokinase- 
streptodomase  in  the  debridement  of 
these  areas  is  even  more  difficult  to 
assess  than  debridgement  of  body 
cavities  and  wounds.  So  many  variables 
are  included  in  attempts  to  maintain 
good  drainage  of  the  respiratory, 
urinary,  and  other  tracts,  that  the  design 
of  an  effective  investigative  protocol  to 
demonstrate  clear  adjunctive  efficacy  of 
streptokinase-streptodomase  would  be 
very  difficult  if  not  impossible.  Some 
degree  of  efficacy  could  be  assumed, 
however,  if  the  recommendations  for 
topical  use  are  followed  closely. 

2.  Anti-inflammatory  effects  of 
streptokinase-streptodomase.  The 
evidence  of  the  parenteral  use  of 
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streptokinase-streptodomase,  either 
intramuscularly  or  by  buccal  tablets,  or 
the  use  of  oral  tablets,  is  inadequate  to 
establish  these  products  as  effective 
agents  for  reducing  inflammatory 
reactions.  The  criteria  of  physiologic 
responses  by  which  the  systemic  dose 
can  be  monitored  are  vague  since  the 
doses  are  below  the  threshold  of 
fibrinolysis.  The  empirical  criteria  for 
beneficial  responses  are  subjective  and 
anecdotal  and  based  on  such 
observations  as  "improved"  or 
"excellent"  response  in  complex  multi- 
factorial diseases.  Because 
streptodomase  is  inactive  when  given 
parenterally,  the  alleged  anti- 
inflammatory effect  should  be  due  either 
to  streptokinase  activity  or  to  the 
nonspecific  effects  of  streptococcal 
proteins  on  host  defenses.  Because 
streptokinase  activity  by  the  dose  and 
methods  given  cannot  be  demonstrated 
to  be  fibrinolytic,  the  remaining 
rationale  for  streptokinase- 
streptodomase  as  an  anti-inflammatory 
agent  might  be  its  nonspecific  effect  as  a 
foreign  protein.  The  latter  does  not 
constitute  an  adequate  rationale  for  the 
use  of  streptokinase-streptodomase  as 
an  anti-inflammatory  agent. 

3.  Thrombolysis.  In  contrast  to  the 
intramuscular  use  of  streptokinase- 
streptodomase,  recent  clinical 
investigation  of  highly  puriHed  and 
potent  preparations  of  streptokinase  and 
urokinase  have  been  carried  out  in  the 
treatment  of  thromboembolic  diseases. 
Two  purified  streptokinase  preparations 
have  recently  been  licensed  by  FDA.  An 
appraisal  of  clinical  efficacy  should  be 
considered  separately  for  each  of  the 
following  indications: 

a.  Pulmonary  embolism  and  deep  vein 
thrombosis.  It  is  difficult  to  separate 
these  two  indications  because 
pulmonary  embolism  that  does  not  arise 
from  thrombi  in  the  right  heart  is  almost 
always  associated  with  deep  vein 
thrombosis.  In  pulmonary  embolism  the 
diagnostic  tools  of  angiography 
ventilation-perfusion  lung  scans,  and 
selective  vascular  catheterization  have 
permitted  quantification  of  the  effects  of 
thrombolytic  agents  on  pulmonary 
emboli  to  an  extent  not  possible  with 
many  other  lesions.  Although  all  recent 
studies  were  not  always  com{>letely 
controlled,  the  universal  observation 
has  been  more  rapid  resolution  of  the 
embolus  than  expected  with 
conventional  treatment  and  the 
parameters  of  improved  functions 
measured  were  frequently  statistically 
significant. 

Similarly,  it  has  been  well 
demonstrated  by  venous  angiograms  in 
a  statistically  significant  number  of 


selected  cases  that  thrombi  in  the  deep 
veins  of  the  lower  extremity  can  be 
lysed  and  blood  flow  restored,  at  least 
temporarily. 

In  life-threatening  pulmonary 
embolization,  wherein  obstruction  of  the 
pulmonary  circulation  is  of  a  severe 
degree,  intravenous  streptokinase 
clearly  improves  blood  flow.  What  is 
not  yet  proven  by  adequate  clinical  data 
is  whether  such  use  reduces  mortality 
significantly,  reduces  subsequent 
embolization,  or  reduces  damage  to  the 
lungs.  Similarly,  the  demonstrated  lysis 
of  venous  thrombi  in  the  lower 
extremities  does  not  yet  establish  that 
normal  venous  function  has  been 
restored,  vascular  damage  avoided 
reduced,  pulmonaryemboli  reduced,  or 
chronic  venous  insufficiency  prevented. 
Further  experience  will  be  necessary  to 
determine  the  degree  of  efficacy  of 
intravenous  streptokinase  in  this  form  of 
thromboembolic  disease.  Meanwhile, 
however,  the  Panel  considers 
intravenous  streptokinase  with  the 
licensed  products  to  be  effective  to  the 
extent  described  and  within  the 
limitations  expressed. 

b.  Arterial  thrombosis — (1) 
Myocardial  infarction.  Of  nine  recent 
controlled  clinical  trials  (Refs.  3  through 
12),  three  early  European  trials  showed 
a  statistically  significant  decrease  in 
mortality  in  patients  treated  with 
streptokinase  for  18  to  24  hours  as 
compared  to  controls.  In  general,  trials 
which  only  a  minority  of  patients  were 
studied  in  coronary  care  units  suggested 
reduced  mortality  in  patients  treated 
with  fibrinolytic  agents;  whereas  four 
controlled  randomized  trials  done 
entirely  in  coronary  care  units  failed  to 
verify  these  findings.  Further  trials  are 
needed  to  clarify  whether  there  are  true 
benefits  to  be  derived  from  treatment  of 
myocardial  infarctions  with  intravenous 
fibrinolytic  agents. 

(2)  Peripheral  arterial  thrombosis. 
Although  data  for  efficacy  in  acute 
arterial  occlusion  suggest  some  effect, 
especially  in  the  more  distal  vessels  of 
the  lower  extremity,  the  critical  and 
urgent  nature  of  such  problems  usually 
demands  a  surgical  approach.  Use  of 
thrombolytic  agents  for  peripheral 
arterial  occlusion  should  probably  be 
limited  to  clinically  important  lesions  in 
patients  who  either  are  poor  surgical 
candidates  or  in  whom  the  indications 
for  surgery  are  not  absolute.  Adequate 
data  to  establish  efficacy  are  not  yet 
available,  however. 

c.  Retinal  diseases.  The  reported 
experience  of  patients  with  retinal 
vascular  disease  treated  with 
thrombolytic  agents  is  generally 
anecdotal  and  insufficient  to  establish 


efficacy.  Controlled  studies  with 
objective,  double-blind  measurements 
are,  however,  underway. 

d.  Complications  of  intravenous 
thrombolytic  therapy.  Fever  appears  to 
be  a  common  reaction.  A  single  dose  of 
100  mg  of  hydrocortisone  intravenously 
has  been  administered  routinely  in 
several  investigative  protocols 
presumably  to  reduce  the  febrile  and 
"allergic"  responses.  No  clear  evidence 
for  the  value  of  corticosteriods 
administered  this  way  is  available.  The 
nature  of  the  pjTOgenic  reaction  is  also 
not  clear.  It  may  be  hyperimmune  or  an 
endotoxin-like  reaction  to  the 
streptococcal  protein  or  it  may  be  the 
result  of  rapid  fibrinolysis.  Skin  testing 
in  man  to  determine  the  local  reactivity 
of  the  highly  purified  streptokinase 
products  has  not  been  done 
systematically. 

Clearly  allergic  reactions  (other  than 
fever)  have  been  remarkably  few  and 
have  been  more  annoying  than  serious. 
A  few  cases  have  been  reported 
wherein  shock-like  reactions  resembling 
sublethal  anaphylaxis  have  occurred. 
The  nature  of  these  are  difficult  to 
establish,  but  on  theoretical  grounds  a 
rare  truly  anaphylactic  reaction  may  be 
anticipated. 

Bleeding  is  common  from  puncture 
sites,  but  serious  hemorrhage  occurs 
only  occasionally  and  usually  is  due  to 
underlying  predisposing  causes. 

Antibodies  to  streptokinase  are 
stimulated  and  they  may  increase 
refractoriness  to  repeated  doses.  More 
careful  studies  of  these  responses  and 
their  possible  relation  to  imtoward 
reactions  involving  immune  complexes 
should  be  made. 

e.  Contraindications  of  thrombolytic 
therapy.  These  are  similar  to 
contraindications  of  anticoagulant 
therapy — bleeding  disorders,  recent 
surgery,  severe  hypertension, 
gastrointestinal  ulcers,  diabetic 
retinopathy,  and  recent  cerebrovascular 
accidents. 

Recommendations 

For  the  sake  of  clarity,  the  following 
table  relates  the  recommendations  by 
major  category  of  usage  to  the  licensed 
products  available. 

1.  Topical  products.  Category  I  is 
recommended  for  the  topical  use  of 
streptokinase-streptodomase  but  only  if 
the  current  labeling  is  revised  to 
conform  with  the  recommendations 
detailed  above.  The  value  of  the 
suspension  of  the  topical  product  in 
carboxymethylcellulose  should  be 
documented  by  further  clinical  evidence 
of  d^ectiveness  (Category  IIIA). 
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2.  The  streptoUinase-streptodornase 
products  for  intramuscular  and  oral  use, 
including  buccal  jtablets.  have  not  been 
proved  to  be  e^eictive  thrombolytic  or 
anti-inflammatory  agents^  Category  II  is 
recommended  for  these. 

3.  The  Panel  considers  the  intravenous 
use  of  streptokinase  with  the  licensed 
products  to  be  effective  to  the  extent 
described  and  wjthin  the  limitations 
expressed.  Further  intensive 


investigation  of  streptokinase  and 
urokinase  in  thromboembolic  disease 
should  be  encouraged,  bearing  in  mind 
that  risk-beneHt  assessments  will  vary 
greatly  in  individual  clinical  condition* 
and  circtunstances. 

Efforts  to  purify  or  synthesize 
urokinase  should  also  be  encouraged  in 
order  to  substitute  a  naturally 
synthesized  human  product  for  a 
streptococcal  proteiit 
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Streptokinase-Streptodomase  (Varidase) 
Buccal  Tablets  Manufactured  by  Lederle 
Laboratories  Diviiioo,  American 
Cyanamid  Co.  -~ 

The  manufacturer  did  not  submit 
specific  infonnatipn  for  streptokinase- 
streptodomase  buccal  tablets.  In  its 
generic  review  of  Ibuccaliy  administered 
streptokinase-streptodomase,  the  Panel 
found  no  evideno ;  that  this  product  is 
effective. 

Recommendati  ms.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  II  and  that  the  appropriate 


has  not  been  shown  to  be  effective  nor 
is  it  likely  that  further  clinical 
investigation  will  prove  it  to  be  so. 

Varidase,  Intramuscular,  Manufactured 
by  Lederle  Labtvatories  Division, 
American  Cyanamid  Co. 

1.  Description.  Each  vial  for 
intramuscular  injection  contains  20,000 
units  of  streptokinase  and  at  least  5,000 
units  of  streptodomase  with  thimerosal 
0.2  mL  per  vial  added  as  a  preservative. 
The  production  of  streptokinase- 
streptodomase  is  as  described  in  the 
Generic  Statement.  Two  milliliters  of 
sterile  water  for  injection  of  sterile 
physiologic  saline  is  added  to  the 
contents  of  a  vial  to  make  a  solution 
containing  5,000  units  of  streptokinase 
per  0.5  mL  for  intramuscular  injection. 
Procedures  employed  in  the 
manufacture  of  Varidase  include 
standards  tests  for  pyrogenicity  in 
animals  and  sterility. 

2.  Labeling — a.  Recommended  use/ 
indications.  Intramuscular  use  of 
Varidase  is  recommended  in  the 
treatment  of  edema  associated  with 
infection  and  trauma.  The  best  results 
are  claimed  in  infections  that  do  not 
produce  necrosis  of  tissue  such  as 
thrombophlebitis,  epididymitis,  and 
cellulitis.  A  beneficial  effect  of 
inflammation  and  edema  with  the  use  of 
this  product  is  expected  in  all  patients 
within  2  days  after  the  start  of  treatment 
and  in  a  small  number  of  patients  within 
a  period  of  hours.  An  aggravation  of  the 
infection  has  not  been  observed  in  any 
of  the  patients  but  a  rise  in  temperature 
attributable  to  streptokinase  has  been 
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noted  in  about  10  percent  of  these 
patients.  No  significant  change  in 
prothrombin  time  nor  in  fibrinolysis  can 
be  detected  at  usual  doses 
recommended.  It  is  recommended  that 
intramuscular  use  of  Varidase  be 
accompanied  by  the  administration 
systemically  of  a  broad-spectrum 
antibiotic  The  use  of  the  product  in 
patients  with  abscesses  is  not  a 
substitute  for  sound  surgical  principles, 
b.  Contraindications.  Varidase  should 
never  be  administered  intravenously. 
Varidase  should  not  be  injected 
intramuscularly  when  there  is  evidence 
of  a  defect  in  blood  coagulation,  or 
where  liver  function  is  depressed. 

3.  Analysis — a.  Efficacy— (\)  Animal. 
Not  applicable. 

(2)  Human.  Upon  intramuscular 
injection,  the  mechanism  by  which 
streptokinase  produces  a  reversal  of  the 
inflammatory  process  is  not  known.  The 
streptodomase  in  the  product  is  inactive 
when  administered  systemically. 
Parenteral  administration  has  not  been 
considered  effective  in  the  treatment  of 
abscesses  but  is  claimed  to  be  effective 
in  a  wide  variety  of  inflammatory 
lesions  including  bronchopulmonary 
inflammation  (by  either  aerosol  or 
systemic  administration),  gangrene  from 
occlusive  arterial  disease,  radiation 
necrosis,  cervicitis,  cystitis,  pericarditis, 
osteomyelitis,  etc. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  No  significant  untoward 
reactions  reported.  Streptokinase  and 
streptodomase  are  antigenic  but  allergic 
reactions  are  rare.  The  antibody 
response  may  require  higher  dosage  to 
overcome  inhibition  of  enzyme  action 
but  is  not  harmful. 

c.  Benefit/risk  ratio.  There  is  little  risk 
in  the  use  of  the  product  but  efficacy  has 
not  been  demonstrated. 

4.  Critique.  The  criteria  of  physiologic 
responses  by  which  the  systemic  dose  of 
streptokinase  can  be  monitored  are 
vague  since  the  doses  are  below  the 
threshold  of  fibrinolysis.  The  empirical 
criteria  for  beneficial  responses  are 
subjective  and  anecdotal  and  based  on 
such  observations  as  "improved"  or 
"excellent  response"  in  complex 
multifactorial  disease  and  unmatched 
control  series.  Because  streptodomase  is 
inactive  when  given  parenterally  and 
streptokinase  activity  in  the  dose  given 
cannot  be  demonstrated  to  be 
fibrinolytic  or  clearly  antithrombotic,    • 
the  only  remaining  rationale  for 
streptokinase-streptodomase  as  anti- 
inflammatory therapy  might  be  its 
nonspecific  effect  as  a  foreign  protein. 
The  latter  does  not  constitute  an 
adequate  rationale  for  the  use  of 
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streptokinase-streptodomase  as  an  anti- 
inflammatory agent. 

5.  Recommendations.  The  Panal 
recommends  that  this  product  be  placed 
in  Categofy  II  and  that  the  appropriate 
license  be  revoked  because  the  product 
has  not  been  shown  to  be  effective  nor 
is  it  likely  that  further  clinical 
investigation  will  prove  it  to  be  so. 

Varidase.  Oral  Tablets,  Manufactured 
by  Lederle  Laboratories  INvision,    '  -     - 
American  Cyanamid  Co. 

1.  Deaciption.  Each  tablet  contains 
1,000  units  of  streptokinase  and  2.500 
units  of  streptodomase.  Tablets  are 
marketed  as  peach-colored,  round,  flat- 
faced,  beveled  tablets  scored  in  half  and 
'  V&2  inches  in  diameter.  The  enzymes 
are  prepared  as  described  in  the  Generic 
Statement. 

2.  Labeling — a.  Recommended  use/ 
indications.  Varidase  oral  tablets  are 
recommended  for  the  same  indications 
as  the  intramuscular  preparation  and  for 
the  reduction  of  edema  and 
inflammation  in  the  conditions 
mentioned  in  the  Generic  Statement. 
The  average  oral  dose  is  1  tablets 
(10,000  units  of  streptokinase)  4  times 
daily.  In  acute  situations  higher  doses 
may  be  advisable.  Normally  treatment  is 
continued  for  4  to  6  days. 
Streptodomase  is  not  believed  to  have 
therapeutic  benefit  in  oral  therapy. 

b.  Contraindications.  Contraindicated 
in  patients  with  reduced  plasminogen  or 
fibrinogen. 

3.  Analysis — a.  Efficacy — (1)  Animal. 
Not  applicable. 

(2)  Human.  Only  streptokinase  is 
involved  in  bringing  about  the  desired 
clinical  efTect.  lihe  rationale  for  the  use 
pf  tablets  appears  to  be  twofold:  (i) 
Buccal  absorption:  Streptokinase  is 
supposed  to  combine  with  salivary 
plasminogen  and  then  to  be  absorbed  by 
the  buccal  mucosa  in  quantities 
sufficient  to  convert  plasminogen  to 
plasmin.  (ii)  Intestinal  absorption: 
Gastic  juice  contains  considerable 
quantities  of  plasminogen  that  appears 
to  be  activated  by  streptokinase  and 
absorbed.  Claims  for  clinical  efHcacy 
have  been  discussed  in  the  Generic 
Statement  on  streptokinase- 
streptodomase. 

b.  Safety — (1)  Animal.  This  product 
meets  Federal  requirements. 

(2)  Human.  During  the  past  5  years 
there  has  been  only  one  complaint  of  a 
reaction. 

c.  Benefit/risk  ratio.  There  is  little  risk 
in  the  use  of  the  product  but  benefit  has 
not  been  demonstrated. 

4.  Critique.  In  addition  to  the  lack  of 
clear  evidence  that  Varidase  is 
absorbed  from  the  gastrointestinal  tract 
in  a  form  that  can  produce  the 


physiologic  activity  of  streptokinase,  the 
claims  for  significant  clinical  benefit 
from  this  route  of  clinical 
administration,  as  in  the  case  of 
intramuscular  therapy,  are  subjective 
and  anecdotal  and  do  not  constitute 
adequate  proof  of  efficacy. 

5.  Recommendations.  TTie  Panel 
recommends  that  this  product  be  place 
in  Category  II  and  that  the  appropriate 
license  be  revoked  because  the  product 
has  not  been  shown  to  be  effective  nor 
is  it  likely  that  further  clinical 
investigation  will  prove  it  to  be  so. 

Varidase,  Topical  Manufactured  by 
Lederle  Laboratories  Division,  American 
Cyanamid  Co. 

1.  Desciption.  This  product  is  a 
partially  purified  mixture  of  extracelluar 
enzymes  produced  fi^m  a  cultiu«  of 
Group  C  streptococci  grown  for  about  18 
hours  in  a  medium  consisting  of  acid- 
hydrolyzed  casein  fortified  with  sugar, 
minerals,  vitamins,  and  a  reducing 
substance.  The  enzymatic  actions  on 
fibrin  and  pus  are  described  in  the 
Generic  Statement.  Each  vial  contains 
100,000  units  of  streptokinase  and  25,000 
units  of  streptodomase  and  less  than 
100  units  of  streptolysin.  The  powder  is 
dissolved  in  10  to  20  mL  of  sterile  water 
or  normal  saline.  This  dilution  gives  a 
solution  containing  approximately  5.000 
to  10,000  units  of  streptokinase  and  1.000 
to  2,000  units  of  streptodomase  per  mL. 

The  identical  product  is  available  in  a 
mixture  with  4.5  percent 
carboxymethylcellulose  jelly. 

Procedures  employed  in  the 
manufacture  of  topical  Varidase  include 
standard  tests  for  pyrogenicity  in 
animals  and  sterility. 

2.  Labeling — a.  Recommended  use/ 
indications.  This  preparation  is 
recommended  wherever  clotted  blood, 
fibrinous,  or  purulent  accumulations  are 
undesirably  present  following  trauma  or 
infectious  processes  which  have  led  to 
ulceration  or  abscess  formation.  The 
action  of  the  enzymes  results  in  the 
liquefaction  of  the  two  main  viscous 
substances  in  inflammatory  and 
purulent  exudates,  fibrin,  and 
nucleoprotein.  A  long  list  of  suppurative 
conditions  are  suggested  for  topical 
treatment  (see  Generic  Statement)  on 
wounds  or  by  installation  in  body 
cavities  such  as  the  pleura,  pericardium, 
bladder,  sinuses,  bronchi,  and  joints. 

b.  Contraindications.  Varidase  should 
not  be  used  in  the  presence  of  active 
hemorrhage  and  is  not  intended  for  and 
cannot  act  upon  fibrous  tissue, 
mucoproteins,  or  collagens. 

3.  Analysis — a.  Efficacy — (1)  Animal 
Not  applicable. 

(2)  Human.  May  be  effective  for 
topical  and  local  use  in  some  situations 


where  enhanced  liquefaction  of  pus  and 
fibrin  is  beneficial  and  where  the 
products  of  inflammation  can  be 
drained.  Such  uses  are  only  adjunctive 
to  other  medical  and  surgical 
procedures.  Its  substrates  must  be 
available  and  accessible  and  the 
enzymes  and  activators  must  be  in 
continued  contact  with  their  substrates 
under  physiologic  conditions  of 
temperature  and  pH.  Its  use  in  body 
cavities,  wounds  and  fistulae,  and 
luminal  areas  should  be  effective  only 
under  conditions  defined  in  the  Generic 
Statement 

b.  Safety — (1)  Animal  This  product 
meets  Federal  requirements. 

(2)  Human.  No  reactions  have  been 
reported  from  1969  through  April  of  1974 
for  the  use  of  topical  streptokinase- 
streptodomase  by  Lederle  Laboratories. 

c.  Benefit/risk  ratio.  Aside  from  the 
potential  dangers  of  using  this  product 
in  closed  body  cavities  without 
adequate  drainage,  there  is  litUe  risk  in 
its  topical  use  and  the  product  is 
effective  when  its  use  is  limited  to  well- 
defined  situations. 

4.  Critique.  The  local  and  topical  use 
of  streptokinase-streptodomase  has 
some  limited  efficacy  as  a  method 
adjunctive  to  other  medical  and  surgical 
procedures  but  only  when  used  stricUy 
in  accord  with  the  specific  conditions 
that  make  the  enzymes  active — 
particularly  the  presence  of  the  proper 
substrates  and  the  use  of  a  technique 
adequate  to  keep  the  solution  in  contact 
with  pus  and  fibrinous  exudates  for 
adequate  periods  of  time. 

5.  Recommendations.  The  Panel 
recommends  that  this  product  be  placed 
in  Category  I  and  that  the  appropriate 
license(8]  be  continued  provided  that 
labeling  is  revised  in  accordance  with 
the  recommendations  in  this  Report 

Varidase  With  Carboxymethylcellulose 
Jelly  Topical  Manufactured  by  Lederle 
Lalioratories  Division.  American 
Cyanamid  Co. 

1.  Description.  This  product  is 
identical  to  Varidase,  topical  produced 
by  Lederle  Laboratories  except  for  the 
addition  of  carboxymethylcellulose 
jelly.  4.5  percent  llie  mixture  is  then 
packaged  in  jars  of  jelly  and  vials  of 
streptokinase-streptodomase  with 
instructions  to  prepare  a  mixture  by 
dissolving  the  contents  of  the  vial  in  5 
milliliters  of  sterile  water  or  normal 
saline  and  mixing  this  volume  with  the 
jar  of  jelly  supplied. 

2.  Labeling — a.  Recommended  use/ 
indications.  The  indications  are  the 
same  as  described  for  the  use  of 
Varidase,  topical,  when  surface 
applications  are  made  and  when  the  use 
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of  jeliy  win  enhanc4  maintenance  of 
contact  between  thi  enzymes  and  the 
surface  substrates,  for  application  to  the 
hands  the  jelly  containing  Varidase  may 
be  placed  inside  a  loose  rubber  glove 
fastened  at  the  wrisl. 

b.  Contraindicatii  tns.  No  specific 
contraindications  ai  e  noted  for  the 
addition  of  the  jelly  to  topical  varidase 
when  used  on  surf»  :es  as  a  debridement 
aid. 

3.  Analysis — a.  E)  Icacy — (1)  Animal. 
Not  applicable. 

(2)  Human.  May  b  e  effective  for 
topical  use  in  some  situations  where 
enhanced  liquefacti(  m  of  pus  and  fibrin 
is  an  aid  to  debridei  lent  and  where  the 
maintenance  of  coni  act  between  the  . 
enzjrmes  and  the  sul  mtrates  on  the 
wounds  may  be  enh  inced  by  the  use  of 
a  jelly. 

b.  Safety — (1)  Ani  nal.  This  product 
meets  Federal  requii  ements. 

(2)  Human.  No  ret  ctions  have  been 
reported  through  Ap  ril  of  1974  for  the 
topical  use  of  strepti  >kinase- 
streptodomase. 

c.  Benefit/risk  rat  o.  There  is  no 
apparent  risk  to  the  topical  nse  of  this 
product  and  the  issu  e  of  efficacy  is 
limited  to  its  use  in  i  veil-defined 
situations  and  to  the  method  of 
maintaining  the  pro<  aci  in  contact  to  the 
surface  to  which  it  ii  i  applied. 

4.  Critique.  The  to  }ical  use  of  this 
product  may  be  of  some  use  in  the 
specific  situations  defined  in  the 
Generic  Statement  when  the  addition  of 
jelly  to  the  mixture  will  assist  in 
maintaining  enzymeisubstrate  contact. 
No  clear  clinical  evidence  has  been 
presented,  however,  that  specifically 
pertains  to  the  adva:  itages  of  the 
addition  of  the  jelly  :o  topical  solutions 
of  Varidase. 

5.  Recommendatii  ns.  The  Panel 
recommends  that  thi  s  product  be  placed 
in  Category  IIIA  and  that  the 
appropriate  license  be  continued  for  a 
period  not  to  exceec  3  years  during 
which  time  the  manufacturer  shall 
provide  evidence  for  the  effectiveness  of 
this  product,  provid<  d  that  the  labeling 
is  revised  in  accordi  ace  with  the 
recommendations  in  this  Report. 

FDA's  Responses  to  the  Panel's 
Recommendations 

A.  Regulatory  Categ  ?ries 

1.  The  Panel  recor  unended  that 
bacterial  vaccines  ai  id  toxoids  be 
grouped  into  regulat  )ry  categories  as 
follows: 

a.  Category  I. — (1]  Licensed  biological 
products  determined  to  be  safe  and 
effective  and  not  mikbranded  (and  may 
continue  in  interstate  commerce]: 
Collagenase,  Advance  Biofactures  Corp., 


UMI 


License  No.  383;  Tetanus  Immune 
Globulin  (Human),  Armour 
Pharmaceutical  Co.,  License  No.  149; 
BCG  Vaccine,  Botulism  Antitoxin 
(Types  A.  B,  and  E],  Botulism  Antitoxin 
(Type  E).  Tetanus  Toxoid.  Connaugfat 
Laboratories,  Ltd.,  License  No.  73; 
Plague  Vaccine,  Tetanus  Immune 
Gitalin  (Human),  Cutter  Laboratories, 
Inc.,  License  No.  8;  Diphtheria  and 
Tetanus  Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Eli  Lilly  ft  Co.,  License  No.  56; 
BCG  Vaccine,  Glaxo  Laboratories.  Ltd., 
License  Na  337;  Diphtheria  Antitoxin, 
Diphtheria  Toxoid  Adsorbed.  Tetanus 
Toxoid  Adsorbed,  Istituto  Sieroterapico 
Vaccinogeno  Toscano  Sclavo,  License 
No.  238;  Cholera  Vaccine,  Tetanus 
Immune  Globulin  (Human),  Lederie 
Laboratories,  Division  American 
Cyanamid  Co.,  License  No.  17; 
Diphtheria  and  Tetanus  Toxoids 
Adsorbed,  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Tetanus  and  Diphtheria 
Toxoids  Adsorbed  (For  Adult  Use), 
Tetanus  Immune  Globulin  (Human), 
Tetanus  Toxoid  Adsorbed,  Typhoid 
Vaccine,  Massachusetts  Public  Health 
Biologic  Laboratories,  License  No.  64; 
Tetanus  Immune  Globulin  (Human), 
Merck  Sharp  &  Dohme,  Division  of 
Merck  &  Co.,  Inc.,  License  No.  2; 
Anthrax  Vaccine  Adsorbed,  Diphtheria 
and  Tetanus  Toxoids  and  Pertussis 
Vaccine  Adsorbed,  Pertussis  Vaccine 
Adsorbed,  Typhoid  Vaccine,  Michigan 
Department  of  Public  Health,  License 
No.  99;  Tetanus  Immune  Globulin 
(Human),  Parke-Davis,  Division  of 
Warner-Lambert  Co.,  License  No.  1; 
Tetanus  Immune  Globulin  (Human). 
Travenol  Laboratories,  Inc.,  Hyland 
Therapeutics  Division,  License  No.  140; 
BCG  Vaccine,  University  of  Illinois, 
License  No.  188;  and  Cholera  Vaccine. 
Tetanus  Immune  Globulin  (Human). 
Typhoid  Vaccine  (acetone  inactivated). 
Typhoid  Vaccine  (heat-phenol 
inactivated),  Wyeth  Laboratories,  Inc.. 
License  No.  3. 

(2)  Biological  products  also 
recommended  for  Category  I  but  for 
which  the  product  license  has  been 
revoked  at  the  manufacturer's  request 
subsequent  to  the  Panel's  review. 
Diphtheria  Toxoid,  Connaught 
Laboratories,  Ltd.,  License  No.  73; 
Tetanus  Toxoid,  Cutter  Laboratories, 
Inc.,  License  No.  8;  Diphtheria  and 
Tetanus  Toxoids  and  Pertussis  Vaccine 
Adsorbed  (with  aluminum  phosphate), 
Tetanus  Immune  Globulin  (Human), 
Dow  Chemical  Co.,  License  No.  110; 
Cholera  Vaccine,  Pertussis  Vaccine, 
Typhoid  Vaccine,  Eli  Lilly  &  Co.,  License 
No.  56;  Streptokinase-Streptodomase 
(Varidase,  Topical),  Lederie 
Laboratories,  Division  American 


Cyanamid  Co.,  License  No.  17;  Cholera 
Vaccine,  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Diphtheria  Antitoxin, 
Merrell-National  Laboratories,  Division 
of  Richardson-Merrell,  Inc.,  License  No. 
101;  Tetanus  Immune  Globulin  (Human), 
Michigan  Department  of  Public  Health, 
License  No.  99;  Tetanus  Immune 
Globulin  (Himian),  Oesterreichisches 
Institut  Fuer  Haemoderivate  GmbH, 
License  No.  258;  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Parke-Davis,  Division  of 
Warner-Lambert  Co.,  License  No.  1;  and 
Pertussis  Vaccine,  Typhoid  Vaccine, 
Texas  Department  of  Health  Resources, 
License  No.  121. 

A  list  of  all  volimtarily  revoked 
products  reviewed  by  the  Panel,  with 
the  date  of  license  revocation,  is  on  file 
with  FDA's  Dockets  Management 
Branch  (address  above).  No  further 
regulatory  or  administrative  action  is 
necessary  for  these  products. 

Merrell-National  Laboratories. 
Division  of  Richardson-Merrell,  Inc.. 
transferred  its  manufacturing  processes 
and  facilities  for  manufacturing 
Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsobted,  and 
Diphtheria  Antitoxin  to  Connaught 
Laboratories,  Inc.  Connaught 
Laboratories  was  issued  License  Na  711 
on  January  3, 1978,  FDA  advises  that  all 
comments  and  recommendations 
directed  to  the  Merrell-National 
products  apply  equally  to  the  products 
as  now  manufactured  by  Connaught 
Laboratories,  Inc. 

FDA  agrees  with  the  Panel's  findings 
and  recommendations  for  these 
products,  and  hereby  proposes  to  adopt 
its  conclusions,  including  proposed 
labeling  revisions  concerning  the 
intended  use  of  the  products.  Comments 
or  additional  data  on  this  classification 
are  invited. 

b.  Category  II.  Biological  products 
determined  to  be  unsafe  or  ineffective  or 
to  be  misbranded  and  which  should  not 
continue  in  interstate  commerce: 
Streptokinase-Streptodomase 
(Varidase-buccal  tablet,  intramuscular, 
and  oral  tablet  dosage  forms),  Lederie 
Laboratories,  Division  American 
Cyanamid  Co.,  License  No.  17. 

Lederie  Laboratories  was  licensed  for 
the  manfacture  and  sale  of  five  forms  of 
Streptokinase-Streptodomase:  topical, 
topical  jelly,  buccal  tablet, 
intramuscular,  and  oral  tablet.  The 
topical  form  was  recommended  for 
Category  I,  the  topical  jelly  for  Category 
IIIA.  and  the  buccal  tablet, 
intramuscular,  and  oral  tablet  for 
Category  IIIB.  At  the  request  of  the 
manufacturer,  the  product  license  for  tiie 
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manufacture  and  sale  of  all  forms  of 
Streptokinase-Streptodomase  has  been 
revoked.  Accordingly,  no  further  FDA 
action  is  necessary. 

c.  Category  IIJA.  The  Category  IIIA 
classification  is  a  determination  that 
there  are  concerns  about  whether  the 
data  are  su^icient  to  support  an  action 
by  the  agency  to  reaffirm  or  revoke  a 
product  license  and  that,  based  on  an 
assessment  of  the  present  evidence  of 
safety  and  effectiveness  of  a  product 
the  potential  benefits  outweigh  the 
potential  risks  likely  to  result  from  the 
continued  use  of  a  product  for  a  limited 
period  of  time.  See  9  601.25(0(3). 

Under  the  original  procedures  for  the 
review  of  biological  products  FDA  could 
permit  the  continued  interim  marketing 
of  products  classified  in  Category  IIIA. 
provided  the  manufactiu^r  undertook 
the  necessary  additional  studies  to 
determine  fully  the  safety  and 
effectiveness  of  the  product  FDA  has. 
however,  revised  these  procedures.  The 
agency  decided  that  it  is  in  the  best 
interest  of  the  public  health  to  reclassify 
those  biologies  previously  classiHed  in 
Category  IIIA  and  to  proceed  either  to 
reaffirm,  or  to  initiate  proceedings  to 
revoke,  the  license  for  each  product  The 
procedures  for  implementing  this  policy 
were  codified  under  S  601.26  (21  CFR 
601.26]  by  final  rulemaking  of  October  5, 
1982  (47  FR  44062). 

Under  the  new  procedures,  the  data 
for  each  product  classified  in  Category 
IIIA  will  be  reviewed  by  an  expert  panel 
to  recommend  whether 

(i)  The  product  is  safe,  effective,  and 
not  misbranded  (Category  I]  and  may 
remain  licensed; 

(ii)  The  product  is  unsafe,  ineffective, 
or  misbranded  (Category  II)  due  to  the 
lack  of  sufficient  supportive  evidence 
and  for  which  the  product  license  shall 
be  revoked;  or 

(iii)  The  product  lacks  sufficient 
supportive  evidence  of  effectiveness 
(also  administratively  identified  as 
Category  II)  but  should  remain  on  the 
market  pending  the  completion  of 
further  testing.  Such  a  recommendation 
may  be  made  only  when  there  is  a 
compelling  medical  need  and  no  suitable 
alternative  therapeutic,  prophylactic  or 
diagnostic  agent  is  available  in 
sufficient  quantity  to  meet  current 
needs. 

Accordingly,  FDA  has  submitted  for 
review  by  the  Vaccines  and  Related 
Biological  Products  Advisory  Committee 
the  available  data  for  those  licensed 
products  recommended  for  Category 
IIIA  by  the  Panel,  including  those 
recommended  for  Category  I  for  booster 
immunization  and  Category  IIIA  for 
primary  immunization.  Upon  completion 
of  its  review,  the  Advisory  Committee 


will  submit  a  report  to  FDA  containing 
its  conclunoos  and  recommendations 
for  redassificatioa  of  the  a£fected 
products.  FDA  will  respond  with  a 
proposal  to  implement  the  Advisory 
Committee's  recommendations  and  will 
provide  an  opportunity  for  public 
comment  at  that  time.  The  products 
classified  in  Category  IIIA  are  listed 
below. 

(1)  Licensed  biological  products  for 
which  available  data  are  insufficient  to 
classify  their  safety  and  effectiveness 
but  which  may  remain  in  inteiftate 
commerce  pending  completion  of 
testing:  Pertussis  Immune  Globulin 
(Human).  Cutter  Laboratories,  Ina. 
License  No.  8;  Pertussis  Immune 
Globulin  (Human),  Travenol 
Laboratories,  Ina.  Hyland  Therapeutics 
Division.  License  No.  140. 

FDA  will  submit  data  and  information 
on  the  two  currently  licensed  Pertussis 
Immune  Globulin  (Human)  products 
recommended  for  Category  IIIA  to  the 
Vaccines  and  Related  Biological 
Products  Advisory  Committee  for 
review  and  reclassification  in 
accordance  with  procedures  under 
§  601.28  (21  CFR  601.26). 

(2)  Biological  product  also 
recommended  for  Category  IIIA  but  for 
which  the  product  license  has  been 
revoked  at  the  manufacturer's  request 
subsequent  to  the  Panel's  review: 
Streptokinase-Streptodomase  (Varidase. 
Jelly),  Lederle  Laboratories,  Division  of 
American  Cyanamid  Co..  License  No.  17. 

d.  Category  I  and  Category  IIIA. 

(1)  Licensed  biological  products 
recommended  by  the  Panel  for  Category 
I  when  used  for  booster  immunization 
and  for  Category  IIIA  when  used  for 
primary  immunization:  Tetanus  Toxiod, 
Istituto  Sieroterapico  Vaccinogeno 
Toscano  Sciavo,  License  No.  238: 
Diphtheria  and  Tetanus  Toxoids 
Adsorbed,  Diphtheria  and  Tetanus 
Toxiods  and  Pertussis  Vaccine 
Adsorbed.  Tetanus  and  Diphtheria 
Toxoids  Adsorbed  (For  Adult  Use). 
Tetanus  Toxoid,  Tetanus  Toxoid 
Adsorbed,  Lederle  Laboratories, 
Division  American  Cyanamid  Co., 
License  No.  17;  Tetanus  Toxoid 
Adsorbed,  Merck  Sharp  &  Dohme, 
Division  of  Merck  &  Co.,  Inc.,  License 
No.  2:  Diphtheria  and  Tetanus  Toxoids 
Adsorbed,  Tetanus  Toxoid  Adsorbed, 
Michigan  Department  of  Public  Health, 
License  No.  99;  Tetanus  Toxoid 
Adsorbed.  Swiss  Serum  and  Vaccine 
Institute  Berne,  license  No.  21; 
Diphtheria  and  Tetanus  Toxoids 
Adsorbed,  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Tetanus  and  Diphtheria 
Toxoids  Adsorbed  (For  Adult  Use). 
Tetanus  Toxoid.  Tetanus  Toxoid 


Adsorbed.  Wyeth  Laboratories,  Ina. 
License  No.  3. 

(2)  Biological  products  also 
recommended  for  Category  I  when  used 
for  booster  immunization  and  for 
Category  IIIA  when  used  for  primary 
immunization  bat  for  which  the  product 
licenses  have  been  revoked  at  the 
manufacturer's  request  subsequent  to 
the  Panel's  Review.  Diphtheria  and 
Tetanus  Toxoids  Adsorbed,  Diphtheria 
and  Tetanus  Toxoids  and  Pertussis 
Vaccine  Adsorbed  (with  potassium 
alum).  Tetanus  Toxoid,  Tetanus  Toxoid 
Adsorbed,  Dow  Chemical  Co.,  License 
No.  110;  Diphtheria  and  Tetanus 
Toxoids,  Diphtheria  and  Tetanus 
Toxoids  Adsorbed,  Tetanus  and 
Diphtheria  Toxoids  Adsorbed  (For  Adult 
Use),  Tetanus  Toxoid,  Tetanus  Toxoid 
Adsorbed,  Eli  Lilly  and  Co.,  License  No. 
56;  Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine,  Tetanus  and 
Diphtheria  Toxoids  Adsorbed  (For  Adult 
Use),  Tetanus  Toxoid,  Tetanus  Toxoid 
Adsorbed,  Merrell-National 
Laboratories,  Division  of  Richardson- 
Merrell,  Inc.,  License  No.  101;  Diphtheria 
and  Tetanus  Toxoids,  Diphtheria  and 
Tetanus  Toxoids  Adsorbed,  Diphtheria 
and  Tetanus  Toxoids  and  Pertussis 
Vaccine,  Tetanus  Toxoid,  Tetanus 
Toxoid  Adsorbed,  Parke-Davis.  Division 
of  Warner-Lambert  Co.,  License  No.  1: 
Diphtheria  and  Tetanus  Toxoids 
Adsorbed,  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Diphtheria  Toxoid,  Tetanus 
and  Diphtheria  Toxoids  Adsorbed  (For 
Adult  Use),  Tetanus  Toxoid,  Texas 
Department  of  Health  Resources, 
License  No.  121. 

Merrell-National  Laboratories, 
Division  of  Richardson-Merrell,  Inc., 
transferred  its  manufacturing  processes 
and  facilities  for  manufacturing  Tetanus 
and  Diphtheria  Toxoids  Adsoi^d  (For 
Adult  Use),  Tetanus  Toxoid,  and 
Tetanus  Toxoid  Adsorbed  to  Connaught 
Laboratories,  Inc.  (The  facilities  and 
processes  for  manufacturing  Diphtheria 
and  Tetanus  Toxoids  and  Pertussis 
Vaccine  also  were  transferred  but  the 
license  for  this  product  subsequently 
was  revoked  voluntarily  at  the  request 
of  Connaught  Laboratories,  Inc.)  FDA 
issued  Connaught  Laboratories,  Inc., 
License  No.  711  on  January  3, 1978.  All 
comments  and  recommendations 
concerning  these  products  remain 
applicable. 

The  Panel  found  that  until  laboratory 
potency  tests  for  Diphtheria  Toxoid  and 
Tetanus  Toxoid  could  be  adequately 
correlated  with  effectiveness  for 
primary  immunization,  clincial  testing  of 
the  toxoid  was  necessary  to 
demonstrate  effectiveness  for  primaiy 


51106 


Ffdgal  Register  /  Vol.  50.  No.  240  /  Friday.  December  13.  1985  /  Proposed  Rules 


immunization.  Accordingly,  the  Panel 
recommended  that  those  products 
containing  a  diphtheria  or  tetanus 
toxoid  component  f(k  which  there  were 
inadequate  clinical  data  be  placed  in 
Category  I  for  boostf r  use  and  Category 
UIA  for  primary  imniunization.  Since  the 
Panel  completed  its  Review,  additional 
clincial  data  applicable  to  both  primary 
and  booster  immuniaation  have  been 
made  available  to  F^A.  These 
additional  data  are  applicable  to  the 
clinical  response  elicited  by  several 
toxoid  containing  pn  ducts.  Data  have 
been  provided  both  i  ar  products  which 
were  licensed  after  1P72  and  for  some 
licensed  products  re\riewed  by  the 
Panel.  The  products  )  ill  met  the  existing 
animal  potency  requi  rements  of  FDA  as 
well  as  other  requirei  nents  for  release. 
Not  all  chnical  data  qompletely  meet  the 
criteria  of  the  sample]  protocol  described 
by  the  Panel  for  assaying  the  eflicacy  of 
tetanus  toxoid  in  humans,  e.g.,  number 
of  subjects,  percent  with  titers  greater 
than  0.01  units,  or  method  used  for 
antitoxin  assay. 

FDA  has  submitted  additional  clinical 
data  for  review  by  thi  i  Advisory 
Committee  for  the  fol  owing  products: 
Tetanus  and  Diphthei  ia  Toxoids 
Adsorbed  (For  Adult  Jse),  Tetanus 
Toxoid,  and  Tetanus  Toxoid  Adsorbed, 
Connaught  Laborator  es.  Inc..  License 
No.  711;  Diphtheria  ai  d  Tetanus 
Toxoids  Adsorbed,  D  phtheria  and 
Tetanus  Toxoids  and  Pertussis  Vaccine 
Adsorbed.  Tetanus  ar  d  Diphtheria 
Toxoids  Adsorbed  (F(  ir  Adult  Use), 
Tetanus  Toxoid,  Teta  lus  Toxoid 
Adsorbed.  Lederle  La  )oratorie8. 
Division  American  Cj  anamid  Co- 
License  No.  17;  Diphtl  eria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed.  Tetanus  ar<d  Diphtheria 
Toxoids  Adsorbed  (Fc  r  Adult  Use), 
(tetanus  toxoid  compc  nent  only),  Wyeth 
Laboratories,  Inc.,  Lie  snse  No.  3. 
FDA  is  not  aware  o  additional 
serologic  data  applica  jle  to  the  use  of 
the  following  licensed  products  for 
primary  immunizatior ;  Diphtheria  and 
Tetanus  Toxoids  Ads<  irbed,  and 
Tetanus  Toxoid  Adsoi  bed,  Michigan 
Department  of  Public  4ealtb.  License 
No.  99;  Tetanus  Toxoi  1,  Istituto 
Sieroterapico  Vaccino  jeno  Toscano 
Sclavo.  License  No.  23  J;  Tetanus  Toxoid 
Adsorbed,  Swiss  Seru  n  and  Vaccine 
Institute  Beme.  Licenss  No.  21; 
Diphtheria  and  Tetani  s  Toxoids 
Adsorbed,  Tetanus  Tc  Koid,  Tetanus 
Toxoid  Adsorbed,  anc  the  diphtheria 
component  of  Tetanus  and  Diphtheria 
Toxoids  Adsorbed  [Fat  Adult  Use). 
Wyeth  Laboratories,  Ii  ic,  License  No.  3. 

FDA  is  not  at  this  tine  judging  the 
adequacy  of  the  data  ( ited  above  and  is 


JMI 


not  proposing  a  regulatory  classification 
for  those  products  recommended  for 
Category  UIA  by  the  Panel.  All  data  for 
these  products  are  under  review  by  the 
Advisory  Committee  and  will  be 
reclassified  in  either  Category  I  or  II. 
FDA  will  announce  its  evaluation  of  the 
data  in  a  proposed  rule  after 
consideration  of  the  Advisory 
Committee's  recommendations. 

e.  Category  IIIB.  Biological  product 
for  which  available  data  are  insufficient 
to  classifv  its  safety  and  effectiveness 
and  should  not  continue  in  interstate 
commerce:  Gas  Gangrene  Polyvalent 
Antitoxin,  Lederie  Laboratories, 
Division  American  Cyanamid  Co., 
License  No.  17. 

FDA  agrees  with  the  Panel's  findings; 
however,  because  the  license  for  Gas 
Gangrene  Polyvalent  Antitoxin  was 
revoked  at  the  manufacturer's  request 
on  March  12. 1981,  no  further  FDA 
action  is  necessary. 

f.  Category  IIIC.  A  Category  "IIIC" 
designation  is  not  defined  in  S  601.25, 
pursuant  to  which  the  review  process 
for  biological  products  is  established. 
i^A  appreciates  that  in  establishing  a 
Category  "IIIC"  the  Panel  wished  to 
make  explicit  its  opinion  that  certain  of 
its  recommendations  for  revocation  of 
licenses  were  based  on  administrative 
and  procedural  problems  and  were  not 
judgments  derived  from  a  scientific 
evaluation  of  the  products.  For  example, 
some  licenses  are  held  for  products 
which  the  manufacturer  has  not 
produced  or  marketed  for  many  years. 
Other  licenses  are  held  for  products  for 
which  there  is  no  labeling,  and  which 
are  manufactured  only  for  combination 
with  other  biologically  active 
components.  As  a  result,  the 
manufacturers  submitted  incomplete  or 
outdated  information  and  labeling,  if 
any,  for  the  Panel's  review.  The 
concerns  of  the  Panel  regarding  these 
issues  were  properiy  transmitted  to  the 
agency.  However,  these  issues  can  be 
resolved  within  the  mechanisms  already 
provided  in  {  601.25,  and  the  use  by 
FDA  of  new  Category  IIIC  is 
unnecessary  FDA  finds  that  Category 
IIIB  (biological  products  for  which 
available  data  for  a  product  are 
insufficient  to  classify  their  safety  and 
effectiveness  and  should  not  continue  in 
interstate  commerce),  is  appropriate 
regardless  of  whether  the  data  for  a 
product  are  scientifically  insufficient  or 
insufficient  due  to  administrative  and 
procedural  deficiencies.  Accordingly, 
with  the  exception  of  several  antitoxin 
and  immune  globulin  products  noted 
below,  the  agency  agrees  with  the 
Panel's  recommendation  that  licenses 
for  these  biological  drugs  should  be 


revoked  because  the  available  data  are 
insufficient  to  classify  their  safety  and 
effectiveness.  Accordingly,  FDA 
proposes  to  classify  the  products  listed  • 
below  in  Category  IIIB.  In  accordance 
with  5§  601.5  and  601.25(f)(2).  the 
agency  intends  to  publish  a  notice  of 
opportunity  for  hearing  (NOH)  to  revoke 
the  licenses  for  these  biological  drugs. 
(1)  Licensed  biological  products  for 
which  available  data  are  insufficient  to 
classify  their  safety  and  effectiveness 
and  which  should  not  continue  in 
interstate  commerce  and  for  which  the 
insufficient  data  are  due  to  essentially 
administrative  and  procedural  problems 
rather  than  scientific  factors:  Tetanus 
Immune  Globulin  (Human),  Abbott 
Laboratories.  License  No.  43;  Diphtheria 
Toxoid,  Istituto  Sieroterapico 
Vaccinogeno  Toscano  Sclavo,  License 
No.  238;  Diphtheria  Antitoxin,  Tetanus 
Antitoxin,  Tetanus  Toxoid, 
Massachusetts  Public  Health  Biologic 
Laboratories,  License  No.  64;  Cholera 
Vaccine,  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Tetanus  and  Diphtheria 
Toxoids  Adsorbed  (For  Adult  Use), 
Tetanus  Toxoid,  Typhoid  Vaccine, 
Merck  Sharp  &  Dohme,  Division  of 
Merck  &  Co.,  Inc.,  License  No.  2; 
Diphtheria  Antitoxin.  Diphtheria  Toxoid 
Adsorbed,  Michigan  Department  of 
Public  Health.  License  No.  99;  Tetanus 
Antitoxin,  Swiss  Serum  and  Vaccine 
Institute  Beme.  License  No.  21; 
Diphtheria  Toxoid.  Diphtheria  Toxoid 
Adsorbed,  Pertussis  Vaccine,  Wyeth 
Laboratories,  Inc.,  License  No.  3. 

(2)  Biological  products  also 
recommended  for  Category  IIIC  but  for 
which  the  product  licenses  have  been 
revoked  at  the  manufacturer's  request 
subsequent  to  the  Panel's  review: 
Diphtheria  Toxoid,  Diphtheria  Toxoid 
and  Pertussis  Vaccine  Adsorbed, 
Pertussis  Vaccine.  Dow  Chemical  Co., 
License  No.  110;  Tetanus  Immune 
Globulin  (Human),  E.R.  Squibb  A  Sons, 
Inc..  License  No.  52;  Botulism  Antitoxin, 
Diphtheria  Antitoxin,  Pertussis  Vaccine. 
Tetanus  and  Gas  Gangrene  Polyvalent 
Antitoxin,  Tetanus  Antitoxin,  Lederle 
Laboratories,  Division  American 
Cyanamid  Co.,  License  No.  17; 
Diphtheria  Toxoid,  Massachusetts 
Pubhc  Health  Biologies  Laboratories, 
License  No.  64;  Diphtheria  Toxoid, 
Pertussis  Vaccine,  Tetanus  Antitoxin, 
Merrell-National  Laboratories,  Division 
of-Richardson-Merrell,  Inc.,  License  No. 
101;  Tetanus  Immune  Globulin  (Human), 
Metabolic  Inc.,  License  No.  415; 
Pertussis  Vaccine,  Michigan  Department 
of  Public  Health,  License  No.  99; 
Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed  and 
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Poliomyelitis  Vaccine,  Diphtheria  and 
Tetanus  Toxoids  and  Pertussis  and 
Poliomyelitis  Vaccine  Adsorbed. 
Diphtheria  Toxoid,  Diphtheria  Toxoid 
Adsorbed.  Pertussis  Vaccine,  Pertussis 
Vaccine  Adsorbed.  Tetanus  Antitoxin. 
Parke-Davis,  Division  of  Warner- 
Lambert  Co.,  License  No.  1. 

Merrell-National  Laboratories. 
Division  of  Richardson-Merrell,  Inc., 
transferred  its  manufacturing  processes 
and  facilities  for  manufacturing 
Diphtheria  Toxoid,  and  Pertussis 
Vaccine  to  Connaught  Laboratories.  Inc. 
Connaught  was  issued  License  No.  771 
on  January  3, 1978. 

Abbott  Laboratories  transfered  its 
manufacturing  process  and  facilities  for 
manufacturing  Tetanus  Immune 
Globulin  (Human)  to  Alpha  Therapeutic 
Corp.  for  whom  License  No.  744  was 
issued  on  August  15, 1978. 

The  possible  revocation  of  the 
licenses  for  the  individual  vaccines 
listed  above  will  not  jeopardize  the 
availability  or  license  of  combination 
products  which  contain  the  individual 
vaccine. 

The  regulation  on  permissible 
combinations,  S  610.17  (21  CFR  010.17), 
requires  that  a  manufecturer  of  a 
combination  biological  product  be 
licenses  for  the  combination  product.  In 
addition,  to  assure  that  the  individual 
therapeutic,  prophylactic,  or  diagnostic 
products  in  the  combination  products 
are  compatible,  safe,  potent,  and 
effective,  it  was  previously  the  agency's 
policy  to  require  the  manufacturer  of  a 
combination  product  to  obtain  a  license 
for  each  product  in  the  combination. 
Although  FDA  has  not  enforced  this 
policy  for  a  number  of  years,  some 
manufacturers  continue  to  retain 
licenses  for  individual  vaccines,  even 
though  the  manufacturer  does  not  intend 
to  market  the  product  in  that  form.  In 
addition,  some  vaccines  were  initially 
prepared  as  monovalent  products,  but 
subsequently  such  products  were  no 
longer  marketed.  As  announced  for  viral 
and  rickettsial  vaccines  in  the  Federal 
Register  of  April  15, 1980  (45  PR  25652). 
FDA  has  revised  its  policy  to  permit  the 
licensing  of  combination  vaccines 
without  requiring  the  licensure  of  the 
individual  component  vaccines, 
provided  appropriate  data  are  submitted 
showing  the  compatibility,  safety,  and 
effectiveness  of  the  combination 
product.  In  the  event  a  component 
vaccine  is  purchased  from  another 
licensee,  the  manufacturer  of  each 
purchased  vaccine  must  be  identified  in 
the  package  insert  for  the  combination 
product,  in  accordance  with  the 
requirements  for  divided  manufacture 
(21  CFR  610.83).  Thus,  FDA  may  revoke 
the  licenses  for  many  of  the  individual 


vaccines  or  toxoids  listed  above  without 
jeopardizing  the  availability,  or  license 
of  the  combination  products  in  which 
they  are  incorporated. 

FDA  disagrees  with  the  Panel's 
recommendations  concerning  Diphtheria 
Antitoxin  and  Tetanus  Antitoxin 
manufactured  by  Massachusetts  Public 
Health  Laboratories  and  Tetanus 
Antitoxin  manufactured  by  Swiss  Serum 
and  Vaccine  Institute  Berne.  The  Panel 
recommended  that  each  of  these 
products  be  placed  in  Category  UIC 
because  no  information  or  labeling  for 
the  products  was  submitted  by  the 
manufacturers  for  the  Panel's  review. 
FDA  proposes  that  the  products  be 
placed  in  Category  L 

After  the  Panel  had  completed  review 
of  Diphtheria  Antitoxin  and  Tetanus 
Antitoxin.  FDA  accepted  amendments 
from  Massachusetts  Public  Health 
Laboratories  and  Swiss  Serum  and 
Vaccine  Institute  Berne  to  update  the 
licenses  for  their  antitoxin  products  to 
reflect  current  good  manufacturing 
practices.  No  clincial  data  concerning 
the  effectiveness  of  the  products  were 
submitted  with  the  amendments; 
however,  limited  clinical  data  are 
available  in  support  of  the  safety  and 
effectiveness  of  Tetanus  Antitoxin 
manufactured  by  Massachusetts  Public 
Health  Laboratories.  FDA  concurs  with 
the  Panel's  finding  that  there  is  a 
sufficient  body  of  evidence  suggesting 
that  Diphtheria  Antitoxin  and  Tetanus 
Antitoxin  are  of  some  effect,  albeit 
marginal,  in  the  prophylaxis  and 
treatment  of  diphtheria  and  tetanus, 
respectively.  The  available  data  do  not 
demonstrate  unequivocally  the 
effectiveness  of  any  licensed  Diphtheria 
or  Tetanus  Antitoxin.  However,  FDA 
recognizes  the  difficulties  in 
constructing  controlled  clinical  studies 
to  prove  the  effectiveness  of  these 
antitoxins  for  the  prevention  and 
treatment  of  these  rare,  life-threatening 
diseases.  Accordingly,  FDA  finds  that 
the  existing  clinical  evidence,  as 
corroborated  by  the  long  history  of 
diphtheria  and  tetanus  antitoxins* 
successful  use,  are  adequate  to  find 
Diphtheria  Antitoxin  and  Tetanus 
Antitoxin  manufactured  by 
Massachusetts  PubHc  Health 
Laboratories  and  Tetanus  Antitoxin 
manufactured  by  Swiss  Serum  and 
Vaccine  Institute  Berne  safe  and 
effective  for  their  intended  uses. 

FDA  disagrees  with  the  Panel's 
recommendation  that  the  product 
license  for  Tetanus  Immune  Globulin 
(Human)  (TIG),  formerly  manufactured 
by  Abbott  Laboratories  and  now  by 
Alpha  Therapeutic  Corp.,  be  revoked. 
As  noted  by  the  Panel,  this  product  is 
manufactured  only  as  a  partially 


processed  material  (dry  globulin 
powder)  and  is  intended  only  for  export 
into  fmeign  commerce  for  further 
manufacture.  The  agency  does  not 
object  to  this  practice.  Several  other 
manufacturers  of  plasma  derivatives  are 
engaged  in  similar  activities.  Consistent 
with  the  agency's  policy  on  such 
matters,  the  product  license  has  been 
suitably  amended  to  provide  for  the 
export  of  the  partially  manufactured 
product  and  complete  export  labeling 
has  been  approved.  The  manufacturer  is 
also  retaining  on  file  a  written 
agreement  with  each  consignee  for  the 
product  which  includes  the 
specifications  required  for  further 
processing,  labeling,  or  repackaging  of 
the  final  product.  The  agency  advises 
that,  if  Alpha  Therapeutic  Corp.  should 
decide  to  manufactiire  TIG  as  a  final 
product  for  sale  in  the  United  States, 
suitable  labeling  to  accompany  the  final 
product  must  be  approved  by  the  agency 
and  the  manufacturer  must  demonstrate 
the  ability  to  manufacture  a  safe  and 
effective  final  product  in  conformance 
with  the  standards  set  in  the  regulations 
before  the  agency  would  permit  the 
release  of  the  final  product  for  sale  in 
the  United  States.  Accordingly,  FDA  is 
proposing  that  Tetanus  Immune 
Globulin  (Human)  manufactured  by 
Alpha  Therapeutic  Corp.  be  classified  in 
Category  I  as  safe  and  effective. 

B.  General  Recommendations 

In  the  following  paragraphs,  FDA  is 
responding  to  the  Panel's  general 
recommendations  regarding  the 
products  under  review  and  to  the 
procedures  involved  in  their 
manufacture  and  regulation. 

2.  The  Panel  recommended  changes  in 
the  labeling  of  the  biological  products 
under  review.  The  Panel  also 
recommended  a  generic  order  and 
wording  for  information  in  the  labeling 
of  bacterial  vaccines. 

FDA  agrees  with  the  labeling  changes 
recommended  by  the  Panel.  The  labeling 
recommendations  applicable  to  a  group 
of  products,  rather  than  an  individual 
licensed  product,  are  summarized  in 
paragraphs  13, 19,  and  24  of  this 
response.  Those  labeling 
recommendations  concerning  product 
use  will  be  discussed  with  the  Public 
Health  Service's  Immunization  Practices 
Advisory  Committee  (formerly  known 
as  the  Advisory  Committee  on 
Immunization  Practices  and  still 
identified  as  ACIP).  In  the  preamble  to 
the  final  rule,  FDA  intends  to  advise  the 
licensed  manufacturers  of  products 
generically  reviewed  in  this  report, 
including  products  licensed  after  July  1. 
1972.  to  submit  appropriately  revised 
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draft  labeling  to  the  [^nter  for  Drugs 
and  Biologies  (CDB),  FDA  for  review 
and  approval  accortlng  to  the  schedule 
given  at  the  end  of  this  paragraph.  FDA 
proposes  that  such  dtah  labeling  shall 
conform  with  the  Panel's 
recommendations,  a$  modified  as  a 
result  of  public  comi^ent  and  FDA's 
evaluation  of  the  Rebort.  FDA  finds  the 
Panel's  recommended  labeling  content 
and  format  consistent  with  the  current 
regulations  and  recommends  that  it  be 
used  as  a  general  guideline  for  the 
revision  of  bacterial  Vaccine  and  toxoid 
labeling.  FDA  notes  I  lat  two  additional 
sections  not  mentioni  td  by  the  Panel, 
entiUed  Animal  Phar  vacology  and/or 
Animal  Toxicology  and  Clinical  Studies, 
may  be  included  in  pi  oduct  labeling. 

The  draft  labeling  t  hall  also  be 
consistent  with  the  n  gidations 
governing  the  contem  and  format  for 
labeling  of  human  prescription  drugs  (21 
CFR  201.56  and  201.5?).  The  effective 
dates  for  implementation  of  the  labeling 
content  and  format  regulations  are 
codified  under  9  201.M  (21  CFR  201.59). 
Consistent  with  S  20l|59,  FDA  proposes 
that  draft  labeling,  reyised  in 
conformance  with  thi>  report  and  with 
the  content  and  format  regulations, 
should  be  submitted  ror  FDA  review  no 
later  than  6  months  after  the  date  of 
publication  of  the  fin^l  rule  based  on 
this  proposal.  FDA  is  also  proposing  to 
require  that  such  revised  labeling 
accompany  all  produc  ts  initially 
introduced  or  initially  delivered  for 
introduction  into  inteifetate  commerce  no 
later  than  30  months  ^fter  the  date  of 
publication  of  the  fin^  rule. 

3.  The  Panel  noted  ^  nimiber  of 
labeling  deficiencies  (discussed  in  detail 
in  the  Panel's  review  of  products)  and 
expressed  its  belief  th  at  substantial 
improvement  should  ^e  made  in  the 
labeling  for  biological  {products.  To 
implement  these  improvements,  the 
Panel  recommended  tlat  labeling  be 
reviewed  and  revised  as  necessary  at 
intervals  of  no  more  than  every  2  years. 
FDA  agrees  that  labjeling  for  biological 
products  should  be  imjjroved;  however. 
FDA  believes  the  current  system  of 
labeling  review  will  aiequately  assure 
accurate  labeling.  One  of  the  important 
objectives  of  each  advjisory  panel's 
review  of  biological  p^ducts  is  to 
ensure  that  the  labeliiig  for  the  products 
under  review  is  revised  and  updated 
according  to  the  most  recent  scientific 
knowledge.  As  described  elsewhere  in 
this  response,  many  pi  oducts  have  not 
been  manufactured  foi  many  years  and, 
as  a  result,  may  have  ( tutdated  labeling. 
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for  the  remaining  products  will  be 
revised  consistent  with  the  Panel's 
recommendations  and  the  current 
regulations. 

It  is  the  agency's  policy  to  request  that 
labeling  be  revised  as  indicated  by 
current  scientific  knowledge  and  when 
the  recommendations  for  the  use  of  a 
given  product  have  been  significantly 
revised  by  ACIP  or  another  responsible 
pubUc  organization.  Revised  draft 
labeling  is  then  submitted  by  the 
manufacturer(s)  for  review  and  approval 
by  FDA.  FDA's  Office  of  Biologies 
Research  and  Review  also  monitors  the 
revision  dates  for  the  labeling  for  each 
licensed  biological  product  If  a 
significant  period  of  time  has  elapsed 
since  the  last  labeling  revision  and  it 
appears  that  the  labeling  may  be 
outdated,  the  manufacturer  of  the 
product  is  asked  to  inform  the  agency  of 
the  status  of  the  product,  including  its 
labeling.  From  the  manufacturer's 
response,  the  agency  can  determine 
whether  revision  of  the  labeling  may  be 
appropriate. 

In  some  cases,  labeling  must  be 
revised  as  a  result  of  changes  in  the 
regulations.  In  such  circumstances,  the 
agency  sets  an  effective  date  by  which 
time  labeling  revised  in  accordance  with 
the  regulations  must  accompany  the 
product.  In  instances  where,  for  routine 
updating  purposes,  the  manufacturer  has 
submitted  updated  draft  labeling  for 
agency  approval,  the  manufacturer  is 
asked  to  notify  the  agency  when  the 
new  labeling  is  put  into  use. 
If  the  labeling  revision  would 
significanUy  affect  a  product's  use,  the 
Office  of  Biologies  Research  and  Review 
may  request  at  the  time  of  approval  of 
the  draft  labeling  that  the  new  labeling 
be  put  into  use  by  a  specified  date. 
Otherwise,  FDA  requests  the 
manufacturer  to  notify  the  agency  of  the 
date  the  new  labeling  is  put  into  use,  to 
provide  the  identifying  number  of  the 
product  the  approved  labeling  first 
accompanied,  and  to  submit  a  copy  of 
the  approved  final  labeling  for  the 
agency's  files.  Thus,  the  agency  is  able 
to  monitor  continually  the  labeling  in 
use  for  each  licensed  product,  assuring 
that  the  labeling  is  consistent  with 
current  scientific  knowledge  and 
regulations.  Accordingly,  FDA  believes 
it  is  unnecessary  to  specify  a  time 
interval,  such  as  every  2  years,  for  the 
review  and  revision  of  labeling  for 
biological  products. 

4.  llie  Panel  recommended  that 
actions  be  taken  to  improve  the 
reporting  and  documentation  of  adverse 
reactions  to  biological  products.  The 
Panel  particularly  noted  the  need  to 
improve  the  surveillance  systems  to 


identify  adverse  reactions  to  pertussis 
vaccine. 

Manufacturers  voluntarily  submit 
individual  and/or  periodic  summaries  of 
the  reaction  reports  they  have  received 
to  CDB.  FDA  receives  reports  bom 
consumers  both  direcUy  and  through  the 
United  States  Pharmacopeia  (U.S.P.) 
Problem  Reporting  Program,  the -Drug 
Experience  Reporting  System,  and  the 
Government- Wide  Qualify  Assurance 
Program.  All  of  these  reaction  reports 
for  biologies  are  reviewed  at  CDB, 
entered  in  a  computer  data  base,  and 
appropriate  action  taken.  FDA 
investigators  also  routinely  review 
complaint  files  maintained  by  biological 
product  manufacturers. 

The  Centers  for  Disease  Control 
(CDC)  maintain  another  product 
surveillance  system  and  receive  adverse 
reaction  reports  primarily  from  local  and 
State  health  departments.  FDA  and  CDC 
fi^quently  exchange  information 
regarding  reactions  to  biological 
products. 

FDA  recently  supported  a  study  to 
determine  the  incidence  of  reactions 
associated  with  DTP  and  DT 
immunization  (Ref.  1).  This  study 
provided  information  similar  to  other 
reports  since  1978  (Refs.  2  and  3). 

A  case-control  study  of  neurological 
damage  attributable  to  pertussis  vaccine 
has  been  completed  in  the  United 
Kingdom  (National  Encephalopathy 
Study).  These  data  provide  information 
which  may  be  applicable  to  estimating 
the  predicted  incidence  of  local  and 
systemic  reactions  to  pertussis  vaccine, 
including  the  incidence  of  severe 
neurological  disorders. 

The  agency's  systems  for  reporting  of 
adverse  reactions  are  continually  under 
review  by  FDA.  However,  FDA  believes 
that  a  discussion  of  FDA's  systems  for 
reporting  and  processing  of  adverse 
reactions  to  biological  products  is 
outside  the  scope  of  this  rulemaking. 
5.  The  Panel  recommended  that  all 
licensed  vaccines  be  periodically 
reviewed  to  assure  that  the  data 
concerning  the  safefy  and  effectiveness 
of  these  products  are  kept  current  and 
that  the  licenses  be  revoked  for  products 
which  have  not  been  marketed  for  years 
or  which  have  never  been  marketed  in 
the  licensed  form.  The  Panel  noted  that 
some  standards  of  purity, 
immunogenicity,  and  immune  responses 
for  older  well-established  vaccines  are 
based  upon  methods  that  should  be 
updated  by  more  sophisticated 
techniques  made  possible  by  advancing 
scientific  knowledge.  The  Panel  noted 
that  by  limiting  the  period  for  which 
specific  vaccines  may  be  licensed,  older 
products  would  be  assured  periodic 
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review  and  new  products  for  which 
additional  efficacy  data  are  required 
could  be  provisionally  licensed  for  only 
a  limited  period  of  time  within  which 
additional  data  can  be  generated. 

The  agency  believes  it  would  be 
unnecessary  and  burdensome  to  review 
comprehensively  at  deHned  intervals  the 
data  held  in  the  license  applications  for 
each  biological  product.  It  is  the 
continuing  agency  policy  to  require 
product  standards  consistent  with 
current  biomedical  knowledge  and 
technology  and  to  revise  such  standards 
whenever  sound  and  substantiated 
laboratory  and  clinical  data 
demonstrate  that  changes  in  methods  of 
production  and  testing  would  result  in  a 
better  product.  Under  S  601.12(a)  (21 
CFR  601.12(a)),  Ucensees  are  required  to 
report  any  important  changes  in 
manufacturing  procedures  to  FDA.  Some 
important  changes  in  manufacturing 
processes  may  require  submission  of 
additional  supporting  clinical  data  prior 
to  the  agency's  approval.  Through  these 
means,  the  agency  believes  that  the 
data,  standards,  and  manufacturing 
process  for  actively  manufactured 
biological  products  are  kept  consistent 
with  current  biomedical  knowledge. 

The  majority  of  the  instances  wher»? 
data  or  manufacturing  processes 
appeared  outdated  to  the  Panel  were  for 
products  that  have  not  been  marketed  in 
many  years  or  were  never  marketed  in 
the  licensed  form.  The  licenses  for  these 
products  are  proposed  for  revocation  as 
part  of  the  implementation  of  this 
efficacy  review. 

The  Panel's  recommendation  that 
some  new  vaccines  be  provisionally 
licensed  for  only  limited  periods  of  time 
while  additional  required  data  on 
effectiveness  are  generated  cannot  be 
implemented  under  present  law  which 
requires  that  a  biological  product  be 
determined  to  be  safe,  pure,  and  potent 
before  it  is  licensed. 

6.  The  Panel  recommended  that 
compensation  from  public  funds  be 
provided  to  individuals  suffering  injury 
from  vaccinations  that  were 
recommended  by  competent  authorities, 
carried  out  with  vaccines  which  passed 
official  safety  and  efficacy 
requirements,  and  when  the  injury  was 
not  a  consequence  of  defective  or 
inappropriate  manufacture  or 
administration  of  the  vaccine. 

A  similar  recommendation  concerning 
a  public  compensation  system  was 
made  at  the  National  Immunization 
Conference  held  in  April  1977.  Such  a 
public  compensation  system  has  been 
under  study  by  the  Department  of 
Health  and  Human  Services.  The 
Department  has  testified  before  the 
Senate  and  House  during  the  98th 


Session  of  Congress  regarding  two  bills 
(S.  2117  and  H.R.  5810).  which  would 
establish  a  Federal  vaccine 
compensation  program.  Both  bills  have 
laudable  goals  and  reflect  many  of  the 
recommendations  that  have  been  made 
to  the  Department  over  the  past  several 
years  by  different  groups,  lliese  bills, 
however,  also  have  major  weaknesses 
which  made  them  impossible  for  the 
Department  to  support  and  which 
interrelate  to  provide  a  significant 
disincentive  to  vaccine  programs. 

The  vaccine  compensation  issue  is  a 
very  complicated  area  and  one  in  which 
there  may  be  no  single  simple  solution. 
The  Department  is  analyzing  the 
position  of  the  American  Medical 
Association  and  the  American  College 
of  Physicians  and  will  soon  review  the 
report  of  the  Institute  of  Medicine.  A 
thorough  analysis  of  these  proposals  is 
important  to  the  development  of  a 
position  on  this  complex  issue  of 
compensation. 

7.  The  Panel  recommended  that  both 
FDA  and  the  public  support  widespread 
immunization  programs  for  tetanus, 
diphtheria,  and  pertussis. 

FDA  agrees  that  the  immunization  of 
children  for  tetanus,  diphtheria,  and 
pertussis  should  continue  to  be 
emphasized.  Such  immunization 
programs  are  part  of  national  policy.  In 
April  1977.  the  Department  announced  a 
plan  to  achieve  immunization  of  the  3 
million  infants  bom  in  the  United  States 
each  year  as  well  as  those  already  bom 
who  had  not  been  immunized.  The 
target  diseases  included  tetanus, 
diphtheria,  pertussis  (under  age  7), 
measles,  mumps  (under  age  7),  rubella, 
and  polio.  The  national  program 
successfully  raised  immunization  levels 
from  a  range  of  66  to  75  percent  in  1977 
to  immunization  levels  of  95  percent  or 
greater  for  these  diseases  in  children 
entering  school  for  the  school  year  1981- 
1982.  The  Department  has  affirmed  that 
the  immunization  program  will  continue 
to  be  emphasized  (Ref  4). 

8.  The  Panel  recommended  that  the 
agency  work  closely  with  the  CDC  and 
other  appropriate  groups  to  ensure  that 
adequate  supplies  of  vaccines  and 
passive  immunization  products  continue 
to  be  available.  The  Panel  was 
especially  concerned  about  products 
that  are  available  solely  from  foreign 
firms;  products  for  which  there  is  only  a 
single  domestic  manufacturen  and 
products  for  which  discontinuation  of 
production  is  possible  or  probable  for 
commercial  reasons,  despite  current  or 
potential  needs.  The  Panel 
recommended  establishment  of  a 
national  vaccine  commission  to  address 
such  issues. 


FDA  agrees  that  the  government 
should  cooperate  with  industry,  the 
health  professions,  and  the  public  to 
ensure  adequate  production  and  supply 
of  vaccines  and  other  immunization 
products.  The  agency  believes  that  the 
establishment  of  such  a  commission  is 
unnecessary  because  the  govemment  is 
already  extensively  involved  in 
production  and  supply  issues  through 
such  efibrts  as  the  National  Institutes  of 
Health  (NIH)  research  program,  FDA's 
release  of  products  shown  to  be  safe 
and  effective,  and  CDC's 
epidemiological/surveillance  programs 
which  help  to  predict  future  needs. 
These  agencies  now  cooperate 
extensively. 

9.  The  Panel  recommended  that  the 
protocols  for  efficacy  studies  should  be 
reasonably  consistent  throughout  the 
industry  for  any  generic  product  To 
achieve  this  goal,  the  Panel 
recommended  the  development  of 
industry  guidehnes  that  provide 
standardized  methodology  for  adducing 
required  information. 

The  agency  believes  that' the 
development  of  general  guidelines  for 
conducting  studies  on  vaccine  products 
is  not  practical  at  this  time.  Most  study 
protocols  are  uniquely  designed  to  meet 
the  individual  objectives  of  each  clinical 
study  and  to  accommodate  the 
characteristics  of  the  vaccine  and  the 
size  and  qualifications  of  the  test 
population  available  for  the  study.  In 
addition,  it  is  rare  that  a  significant 
number  of  manufacturers  will  initiate 
clinical  studies  on  similar  biological 
products  within  a  reasonably  short 
period  of  time;  the  situation  where 
guidelines  would  be  most  useful. 
Accordingly,  the  agency  intends  to 
continue  its  policy  of  cooperating  with 
manufacturers  on  an  ad  hoc  basis  in 
discussing  possible  clinical  studies  and 
to  comment  on  proposed  protocols  for 
studies  to  demonstrate  clinical  potency 
(efficacy)  and  safety  of  vaccine 
products.  FDA  scientists  generally 
review  and  comment  upon  protocols  for 
FDA  required  clinical  studies  on 
vaccines  before  studies  are  initiated. 
FDA  believes  that  the  current  system 
allows  the  manufacturer  maximum 
flexibility  in  selecting  the  appropriate 
tests  and  procedures  for  a  clinical  study 
while  assuring  that  the  necessary  data 
are  generated  to  fulfill  the  intended 
objectives  of  the  study. 

10.  The  Panel  expressed  concern  that 
regulations  governing  informed  consent 
and  the  protection  of  human  subjects 
involved  in  clinical  investigations 
should  not  establish  uimecessary 
impediments  to  the  equally  worthwhile 
gpal  of  obtaining  adequate  evidence  for 
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the  safety  and  eSt  ctjveness  of  a 
product. 

FDA  believes  di  it  die  Panel's 
concerns  are  unwj  rranted.  FDA  does 
not  believe  that  th » regulations 
governing  infonne  i  consent  and  the 
protection  of  hum^n  subjects  involved  in 
research  activitiesj(21  CFR  Parts  SO  and 
56]  impose  unnecefcsaiy  impediments  to 
obtaining  adequate  evidence  for  the 
safety  and  effectiveness  of  the  products 
under  the  agency'ai  jurisdiction.  The 
Panel's  report  wasjprepared  before  the 
publication  of  the  proposed  and  final 
rules  clarifying  thejrequirements 
governing  informed  consent  and  the 
protection  of  human  subjects.  The  final 
rule  concerning  thie  matters  (46  PR 
8942;  January  27. 1981)  requires  the 
informed  consent  of  all  human  subjects, 
or  their  legal  guardian,  involved  in 
research  activities  Under  FDA's 
jurisdiction.  The  reflations  also  require 
that  the  research  activities  be  reviewed 
and  approved  by  an  institutional  review 
board  (IRB)  to  assui^  the  adequate 
protection  of  the  hiiman  research 
subjects.  FDA  is  uiiware,  through 
public  comment  or  |he  agency's  own 
investigations,  of  tnese  requirements 
having  hindered  th^  gathering  of  a 
suitable  subject  poiulation  for  a 
research  activity. 

C.  Response  to  Rea  >mmendatJons 
Concerning  Specif ii  Products 

In  the  following  p  aragraphs,  FDA  is 
responding  to  those  Panel 
recommendations  n  ilating  to  specific 
licensed  products. 

11.  The  Panel  recdmmended  that  FDA 
encourage  further  si  udies  on  the  use  of 
adjuvants  in  bacterial  vaccines  and 
toxoids. 

FDA  agrees  that  f  irther  investigation 
is  appropriate  on  th(!  use  of  adjuvants  in 


biological  products 


Since  the  Panel 


completed  its  reviev^,  further  data  fix)m 
the  Connecticut  Tumor  Registry  show 
that  no  changes  in  tke  incidence  of  soft 
tissue  sarcomas  of  tiie  upper  arm  were 
observed  which  could  be  attributed  to 
the  use  of  alum  (Ref,  5).  These  data  were 
directly  related  to  introduction  of  alum 
adsorbed  allergens  but  are  also  relevant 
to  the  use  of  aluminun  adjuvants  in 
topical  vaccines.  FDIA  continues  to 
monitor  information!  regarding  the  use  of 
adjuvants  in  all  typ^  of  products.  In 
collaboration  with  tie  National  Institute 
of  Allergy  and  Infectious  Diseases 
(NIAID),  and  NIH,  the  Bureau  of 
Biologies  (now  the  Office  of  Biologies 
Research  and  Review.  CDB)  sponsored 
an  International  Syntposium  on 
Adjuvants  on  Febniiry  20  to  21. 1979 
(Ref.  6). 

12.  The  Panel  reco  nmended  that 
standards  should  be  established  for 


purity  of  both  diphtheria  and  tetanus 
toxoids  in  terms  of  Limit  of  flocculation 
(Lf)  content  per  milligram  (mg)  of 
nitrogen. 

FDA  agrees  with  the  recommendation. 
The  agency  is  currently  developing 
information  needed  to  propose 
additional  standards  for  these  two 
bacterial  products,  which  would  include 
proposed  minimum  purity  requirements 
expressed  in  Lf  content  per  milligram  of 
nitrogen.  The  agency  notes  that  the 
requirements  of  the  World  Health 
Organization  (WHO)  provide  a 
minimum  purity  requirement  of  1000  Lf/ 
mg  niti-ogen  for  Tetanus  Toxoid  and 
1500  Lf/mg  nitrogen  for  DiphUieria 
Toxoid  (Ref.  7).  FDA  invites  comment  on 
appropriate  purity  requirements  for 
Tetanus  and  Diphtheria  Toxoids 
hcensed  in  the  United  States. 

13  The  Panel  recommended  that  the 
immunogenic  superiority  of  the 
adsorbed  diphtheria  and  tetanus  toxoids 
over  the  fluid  (plain)  preparations  be 
strongly  emphasized  in  product  labeling, 
especially  with  regard  to  the  duration  of 
protection. 

FDA  agrees  with  the  recommendation. 
The  apparent  immunogenic  superiority 
of  adsorbed  toxoid  over  plain  toxoid 
should  be  emphasized  in  product 
labeling.  FDA  notes  that  most  toxoid 
products  are  already  labeled  consistent 
with  this  recommendation.  FDA  intends 
to  require  that  the  remaining  applicable 
labeling  be  appropriately  revised 
according  to  the  schedule  announced 
elsewhere  in  this  proposal.  The 
comparative  immunogenic  superiority  of 
the  adsorbed  toxoids  over  the  fluid 
toxoids  was  emphasized  by  ACIP  in  its 
most  recent  guidelines  for  vaccine 
prophylaxis  of  diphtheria,  tetanus,  and 
pertussis  (Ref  8). 

14.  The  Panel  noted  a  need  for  further 
studies  wfth  tetanus  toxoids  on  a  WHO 
sponsored  quantitative  potency  test  in 
animals  to  establish  the  conditions 
under  which  the  test  results  are 
reproducible,  and  to  relate  these  results 
more  closely  to  those  obtained  in 
immunization  of  humans.  The  Panel  also 
recommended  the  development  of  an 
animal  or  laboratory  testing  system  for 
diphtheria  toxoid  that  correlates 
consistently,  and  with  acceptable 
precision,  with  primary  immunogenicity 
in  humans. 

FDA  agrees  with  the 
recommendations.  For  several  years, 
FDA  has  participated  in  collaborative 
studies  with  WHO  »o  evaluate 
international  standards  in  terms  of 
International  Units  per  milliliter  (lU/mL) 
for  toxoids  in  animals.  For  tetanus 
toxoid,  FDA  has  participated  in 
collaborative  studies  with  WHO  to 
apply  a  quantitative  potency  test  in  both 


mice  and  guinea  pigs  (Refs.  9  and  10] 
and  has  compared  the  response  to 
toxoids  in  women  to  that  of  guinea  pigs 
and  mice  (Ref.  11).  The  Office  of 
Biologies  Research  and  Review.  CDB, 
has  assayed  the  lU/mL  of  many  toxoids 
in  both  animal  species  in  efforts  to 
establish  reference  toxoids  suitable  for 
routine  lot  control.  In  addition,  the 
potency  (lU/mL)  of  many  types  of 
Ifcensed  tetanus  toxoids  has  been 
assayed.  CDB  staff  has  recently 
completed  a  study  in  monkeys  in  which 
the  relationship  of  the  antitoxin 
response  and  the  potency  of  several  of 
these  toxoids,  as  expressed  in  lU/mL, 
was  examined.  Some  of  these  data  have 
been  published.  (Ref.  12). 

Only  a  few  studies  in  man  are 
available  that  utilized  diphtheria  toxoids 
with  potencies  defined  in  lU/mL  by  this 
procedure.  As  described  below,  FDA 
intends  to  continue  to  evaluate  this 
procedure  and  is  taking  steps  to  provide 
suitable  reference  standards. 

The  Panel  indicated  that  the  potency 
tests  now  required  for  diphtheria  and 
tetanus  toxoids  are  suitable  for 
determining  the  acceptability  of  the 
toxoids  for  booster  use,  but  not  for 
primary  immunization.  The  agency  is 
aware  that  the  Panel  was  provided  with 
a  limited  amount  of  data  from  studies  of 
primary  immunization.  Both  monovalent 
and  combined  products  containing  these 
toxoids,  which  passed  the  current 
potency  tests  for  adsorbed  toxoids,  have 
been  shown  by  manufacturers  to  induce 
adequate  antitoxin  responses  when  used 
as  recommended  for  primary 
immunization.  The  products  meeting  the 
current  potency  tests  yield  satisfactory 
booster  responses.  Thus,  FDA  considers 
the  current  animal  potency  assays 
suitable  for  routine  potency 
determinations.  The  agency  agrees  that 
limited  data  support  the  use  of  the 
current  potency  tests  for  evaluating  the 
fluid  toxoids  for  use  in  primary 
immunization.  However,  the  limited 
available  data  do  support  the  efficacy  of 
fluid  tetanus  toxoid.  No  Diphtheria 
Toxoid  fluid  is  currently  being 
marketed. 

In  addition  to  meeting  the  current 
potency  requirements,  the  agency 
recommends  that  the  potency  of  toxoids 
administered  in  fuhire  clinical  studies  be 
assayed  for  lU/mL  using  appropriate 
protocols  and  references.  In  this  manner, 
the  response  in  humans  could  be 
compared  to  that  of  guinea  pigs  and/or 
mice,  so  that  eventually  the  correlation 
between  laboratory  data  and  clinical 
effectiveness  can  be  firmly  established. 
In  evaluating  such  studies,  host 
responses  may  require  evaluation  as 
well.  e.g..  effect  of  age,  sex,  or 
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nutritional  status  of  the  host  population 
(Ref.  13). 

Until  the  results  of  additional  clincial 
studies  can  be  better  correlated  with  the 
lU/mL  content  of  the  products 
containing  these  toxoids,  FDA  will 
retain  the  current  potency  tests  for  the 
release  of  each  lot  of  products 
containing  diphtheria  toxoid  or  tetanus 
toxoid. 

15.  The  Panel  recommended  that  the 
agency  require  potency  testing  after 
combination  of  the  individual  toxoid 
components  in  Diphtheria  and  Tetanus 
Toxoids  (DT)  for  pediatric  use. 

FDA  agrees  with  the  recommendation. 
This  procedure  is  followed  by  all 
manufacturers  and  FDA  on  products 
submitted  to  the  agency  for  release. 

16.  The  Panel  recommended  that 
regulations  concerning  the  maximum 
pertussis  vaccine  dose  should  be 
updated  to  reflect  current 
recommendations  and  practices.  The 
Panel  recommended  that  pertussis 
vaccine  should  have  a  potency  of  4 
protective  units  per  single  human  dose 
and  that  the  upper  estimate  of  a  single 
human  dose  should  not  exceed  8 
protective  units.  The  Panel  also 
recommended  that  the  total  immunizing 
dose  should  be  defmed  as  4  doses  of  4 
units  each  compared  to  the  3  doses  of  4 
units  each  now  defmed  in  the  biologies 
regulations. 

FDA  agrees  with  part  of  the  Panel's 
recommendations.  Currently,  ACIP  and 
the  Committee  on  Infectious  Diseases  of 
the  American  Academy  of  Pediatrics 
recommended  as  an  immunization 
schedule  for  pertussis  vaccine  a  primary 
series  of  three  doses  given  at  4-  to  8- 
week  intervals,  a  fourth  "reinforcing" 
dose  given  1  year  later,  and  a  booster 
dose  administered  when  the  child  enters 
school.  FDA  agrees  that  with  available 
vaccines  the  first  four  doses  are 
necessary  for  primary  immunization  and 
therefore  may  be  considered  as  the 
"total  immunizing  dose."  At  the  time  the 
additional  standards  for  Pertussis 
Vaccine  were  codified  (21  CFR  620 
Subpart  A),  the  first  three  doses'  were 
defined  as  the  "total  immunizing  dose" 
and  the  potency  requirements 
prescribed  in  §§  610.21  and  620.4(g) 
were  set  accordingly.  FDA  did  not 
intend,  however,  to  prescribe  in  the 
regulations  a  specific  immunization 
schedule  for  administration  of  the 
vaccine.  Manufacturers  of  pertussis 
vaccines  are  responsible  for 
recommending  in  their  labeling  an 
immunization  schedule  consistent  with 
the  recommendations  of  ACIP  and  the 
Committee  on  Infectious  Diseases.  FDA 
intends  to  revise  and  update  the 
additional  standards  for  Pertussis 
Vaccine.  One  objective  of  this  revision 


would  be  to  prescribe  potency  standards 
on  the  basis  of  a  single  human  dose, 
rather  than  the  total  immunizing  dose, 
thereby  removing  the  existing  difference 
in  terminology. 

Section  620.4(g)  requires  that  the 
potency  be  12  units  per  total  immunizing 
dose  (3  doses  with  an  estimate  of  4  units 
each)  with  a  minimum  acceptable 
potency  of  8  units  (or  3  doses  of 
approximately  2.7  units  each)  and  a 
maximum  acceptable  potency  of  36  imits 
(3  doses  of  12  uinits  each).  FDA  agrees 
with  the  objective  of  establishing  4  units 
as  the  minimum  potency  per  single  dose 
and  invites  submission  of  further 
information  and  comments  on  this 
question.  All  pertussis  vaccines  tested 
and  released  by  FDA  now  meet  or 
exceed  the  reconmiended  minimum 
potency,  and  there  is  no  indication  that 
the  vaccines  being  marketed  are  not 
effective. 

FDA  is  unaware  of  existing  data  to 
support  a  reduction  in  the  upper 
estimate  of  potency  from  12  to  8  units 
per  single  human  dose.  Unid  such 
supporting  information  is  provided,  FDA 
disagrees  with  the  Panel's 
recommendation  that  maximum  potency 
should  not  exceed  8  units  per  single 
dose. 

17.  The  Panel  recommended  that  the 
weight-gain  test  in  mice  used  to 
determine  toxicity  of  pertussis  vaccines 
be  revised  to  include  a  reference 
standard  and  specifications  regarding 
mouse  strain(s]  to  be  used.  The  Panel 
also  recommended  that  studies  be 
undertaken  to  develop  assays  other  than 
the  mouse  weight-gain  test  to  predict 
human  reactivity. 

FDA  does  not  believe  that  the  use  of  a 
standardized  mouse  strain  should  be 
required  by  regulation.  The  agency 
believes  that  the  weight-gain  freedom 
from  toxicity  mouse  test  as  provided  in 
§  620.5  (21  CFR  620.5)  continues  to  be 
adequate  for  ensuring  that  overtly  toxic 
vaccines  are  not  marketed.  There  are 
currently  no  specifications  regarding  the 
mouse  strains  used  for  pertussis  vaccine 
testing.  A  standardized  mouse  strain, 
the  HSFS/N  mouse,  has  been  developed 
by  the  Office  of  Biologies  Research  and 
Review,  for  use  in  bioassays  in  general 
and  pertussis  vaccine  assays  in 
particular.  The  standardized  strain  is 
available  for  distribution.  Every  lot  of 
vaccine  containing  a  pertussis 
component  must  pass  both  the 
manufacturer's  and  the  agency's  toxicity 
and  potency  assays.  FDA  believes  that 
confirmatory  testing  in  agency 
laboratories  is  an  effective  method  for 
controlling  the  variable  in  pertussis 
vaccine  toxicity  assays. 

FDA  believes  that  elucidation  of  the 
immunochemistry  of  Bordetella 


pertussis  and  the  development  of 
sensitive  and  specific  tests  for 
protective  and  reactogenic  components 
of  pertussis  vaccine  are  the  most 
productive  approaches  to  provide  safe 
and  effective  vaccines.  Recent  studies 
have  defined  two  potential  vaccine 
components  and  proposed  several  other 
candidate  antigens  for  inclusion  in  new 
acellular  pertussis  vaccines. 
Pharmacologic,  immunologic,  and 
chemical  tests,  as  well  as  animal  tests, 
are  being  developed  to  identify  and 
quantitate  these  immunogens. 

18.  The  Panel  recommended  that  the 
agglutination  test  used  to  determine 
pertussis  vaccine  response  in  humans 
should  be  standardized  and  that  a 
reference  serum  should  be  used  for 
comparison.  Also,  a  reference 
laboratory  should  be  available  at  FDA. 

FDA  agrees  with  the 
recommendations.  The  agency  advises 
that  the  agglutination  test  to  determine 
vaccine  response  in  humans  has  been 
developed,  standardized,  and  published 
by  agency  scientists  (Ref.  14).  A 
reference  serum  and  diagnostic  antigen 
are  available  and  a  reference  laboratory 
has  been  established  in  the  Division  of 
Bacterial  Products.  Office  of  Biologies 
Research  and  Review.  In  addition, 
sensitive  and  specific  enzyme-linked 
immunosobrent  assays  (ELiSA)  have 
been  developed  to  measure  B.  pertussis 
antigens  and  quantitate  total  and 
individual  immunoglobulin  responses  to 
human  and  animal  sera  and  colostrum. 
The  ELISA  equipment  is  automated,  has 
been  computer-linked,  and  is  capable  of 
processing  large  numbers  of  specimens. 

19.  The  Panel  recommended  that  the 
pertussis  vaccine  label  should  warn  that 
if  shock,  encephalopathic  symptoms, 
convulsions,  or  thrombocytopenia 
follow  a  vaccine  injection,  no  additional 
injections  with  pertussis  antigens  should 
be  given.  The  Panel  also  requested  that 
the  label  include  a  cautionary  statement 
about  fever,  excessive  screaming,  and 
sonmolence. 

FDA  agrees  with  the  recommendation, 
except  that  the  agency  believes  it  is 
more  appropriate  to  include  the 
information  above  in  the  package  insert 
(labeling)  rather  than  on  the  container  or 
package  label. 

The  recommendations  of  ACIP  (1981) 
and  the  Committee  on  Innfectious 
Diseases  (1982)  (Refs.  8  and  15)  state 
that  collapse  or  shock,  persistent  crying 
or  screaming  episodes,  temperatures  of 
40.5  'C  or  more,  and/or  convulsions  with 
or  without  fever  following  the 
administration  of  pertussis  vaccine  are 
contraindications  to  further  injections 
with  vaccines  that  contain  a  pertussis 
vaccine  component  An  evolving 
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neurologic  disorder  is  a  contraindication 
to  the  use  of  pertuss  s  vaccine.  In 
addition,  current  AC  IP 
recommendations  st  ite  that  severe 
alterations  in  consciousness, 
generalized  or  focal  heurologic  signs, 
system  allergic  read  ions, 
thrombocytopenia,  a  nd  hemolytic 
anemia  are  contraindications  to  the 
continued  use  of  per  ussis  vaccine. 
Labeling  for  product;  i  containing  a 
pertussis  vaccine  coi  nponent  is  being 
revised  in  accordant  e  with  these 
recommendations. 

20.  The  Panel  recoi  nmended  that  any 
fractionated  pertussis  vaccine  which 
differs  from  the  origii  lal  whole  cell 
vaccine  should  be  fte  Id  tested  until 
better  laboratory  mejhods  for  evaluating 
immunogenicity  are  aeveloped;  field 
testing  should  includ  ■  agglutination 
testing  and,  if  possib  e,  evaluation  of 
clinical  effectiveness 

FDA  agrees  with  tl  e  recommendation. 
No  vaccine  containin  i  a  fractionated 
pertussis  component  s  currently  being 
manufactured  under  license  in  the 
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Research  to  develop  a  new  generation 
of  acellular  pertussis  Vaccines  is  in  a 
dynamic  state;  thus,  i|  is  difficult  to 
predict  what  tests  would  be  necessary 
to  demonstrate  the  effectiveness  of  a 
newly  developed  acellular  pertussis 
vaccine.  The  problem^  associated  with 
the  clinical  evaluation  of  such  vaccines 
were  discussed  at  a  v  orkshop,  "New 
Pertussis  Vaccines — 1  aboratory  and 
Clinical  Evaluation",  iponsored  by 
FDA's  former  Bureau  of  Biologies, 
NIAID,  and  CDC  on  F  ebruary  11  and  12, 
1982. 

21.  The  Panel  recon  mended  that 
adequate  public  support  be  provided  for 
studies  of  the  pathog^esis  of  pertussis 
and  the  biology  of  the 
particularly  as  relatec 
immunology  of  pertus  iis.  the 
complications  of  the  c  isease,  and  the 
untoward  reactions  tc 

FDA  agrees  with  th  s 
recommendations.  Su  >port  should  be 
provided  for  both  the  jxtramural  and 
intramural  basic  rese«  rch  necessary  to 
develop  the  definitive  pertussis  vaccine. 
FDA's  efforts  to  asses  i  the  variety  and 
extent  of  adverse  rea(  tions  to  pertussis 
vaccine  are  discussed|  elsewhere  in  this 
response. 


organism, 
to  the 


immunization. 


Several  laboratories,  including  those 
at  CDB  and  NIAID  in  NIH,  have  been 
involved  in  studies  that  have  resulted  in 
the  isolation,  purification,  and 
characterization  of  two  vaccine 
candidates;  lymphocytosis  promoting  ' 
toxin  and  filamentous  hemagglutinin 
(Ref.  16).  Several  in  vivo  and  in  vitro 
models  for  research  on  the  infectious 
process  and  its  prevention  have  been 
established  (Refs.  17, 18,  and  19).  A 
contract  for  basic  studies  on  the 
biochemical  and  genetic 
characterization  of  Bordetella  pertussis 
has  been  completed  (Refs.  20  through 
25). 

The  need  for  research  on  Bordetella 
pertussis,  pertussis,  and  pertussis 
vaccine  was  emphasized  in  an 
International  Symposium  on  Pertussis 
sponsored  by  FDA's  former  Bureau  of 
Biologies,  NIAID,  CDC,  the  International 
Association  of  Biological 
Standardization,  and  The  Fogarty 
International  Center  in  1978.  The 
proceedings  xjf  the  symposium  have 
been  published  and  widely  distributed 
(Ref.  26). 

The  International  Symposium  on 
Bacterial  Vaccines  was  covened  at  the 
National  Institutes  of  Health  in  1980. 
The  conference  was  sponsored  by  NIH, 
FDA,  Walter  Reed  Army  Institute  of 
Research,  CDC,  and  the  Department  of 
Agriculture.  Recent  findings  from 
research  on  bacterial  vaccines,  including 
pertussis  vaccine,  were  reported.  The 
proceedings  of  the  meeting  have  been 
published  (Ref.  27). 

In  February  1982,  a  workshop  on 
"New  Pertussis  Vaccines — Laboratory 
and  Clinical  Evaluation"  was  held  to 
discuss  the  technical,  legal,  logistical, 
and  ethical  problems  associated  with 
the  clinical  testing  of  the  new  acellular 
pertussis  vaccines.  The  workshop  was 
sponored  by  FDA,  NIH.  and  CDC  and 
was  attended  by  scientists  from  11 
foreign  countries  and  WHO. 

In  the  Federal  Register  on  June  1, 1984 
(49  FR  22873).  FDA  announced  an 
opportunity  for  the  public  to  participate 
in  collaborative  laboratory  tests  on  a 
proposed  new  lot  of  U.S.  Standard 
Pertussis  Vaccine  and  submit  to  FDA 
the  results  of  the  tests.  FDA  will 
consider  any  test  data  that  are 
submitted  concerning  potency,  stability, 
ampoule-to-ampoule  variation,  and 
toxicity  during  its  final  evaluation  of  the 
suitability  of  the  proposed  new  lot.  If  its 
final  evaluation  is  satisfactory,  FDA 
intends  to  use  the  new  lot  of  vaccine  as 
the  U.S.  Standard  Pertussis  Vaccine, 
when  the  current  lot  of  the  standard 
vaccine  is  depleted.  The  biologies 
regulations  (21  CFR  610.20)  require  that 
manufacturers  must  assure  that  each 
new  lot  of  Pertussis  Vaccine  sold 


commercially  is  equivalent  to  the  U.S. 
Standard  Pertussis  Vaccine. 

22.  The  Panel  recommended  that  the 
results  of  a  WHO  field  trial  in  India  to 
evaluate  BCG  vaccines  be  evaluated 
when  the  data  become  available,  and 
that  consideration  be  given  to 
recommending  that  all  BCG  vaccines 
distributed  in  the  United  States  be 
prepared  from  the  same  seed  lot  strain 
with  demonstrated  efficacy,  if  the  data  . 
justify  such  an  action. 

The  results  of  the  WHO  field  trial  in 
India  have  become  available  since  the 
Panel's  report  was  submitted  (Refs.  28, 
29,  and  30).  For  the  specific  region  of 
India  in  which  the  vaccine  trial  was 
conducted,  the  evidence  indicates  that 
BCG  vaccine  did  not  protect  against 
bacillary  pulmonary  tuberculosis.  The 
results  should  not  be  interpreted  to 
mean  that  BCG  vaccine  would  be 
ineffective  for  other  populations  of  the 
world.  Indeed,  a  prevalence  of 
nontuberculous  mycobacteria  has  been 
demonstrated  in  the  trial  region 
(Chinglepat,  South  India).  Infection  with 
such  generally  nonpathogenic 
mycobacteria  is  capable  of  conveying 
immunity  and  use  of  BCG  vaccine  may 
not  have  been  able  to  increase  this 
immunity  significantly.  The  South  India 
trial  did  not  provide  sufficient 
information  on  the  effects  of  BCG 
vaccine  in  infants  and  young  children. 
Continued  followup  should  provide 
more  information. 

Because  there  is  no  conclusive 
evidence  from  the  WHO  BCG  vaccine 
trial  as  to  which  strain  is  efficacious,  it 
is  not  possible  to  implement  the  Panel's 
recommendation  that  all  U.S.  licensed 
BCG  strains  be  prepared  from  the  same 
seed  lot  strain  with  demonstrated 
efficacy. 

23.  The  Panel  recommended  public 
support  for  development  of  an  improved 
cholera  vaccine,  believing  that  such 
support  is  warranted  because 
unsatisfactory  sanitary  conditions  in 
many  countries  make  is  clear  that 
control  of  the  disease  by  sanitation 
alone  cannot  be  realized  in  the 
foreseeable  future. 

FDA  agrees  with  the  recommendation. 
Other  government  agencies  have  been 
involved  in  programs  to  develop  and  to 
evaluate  new  types  of  vaccines  and  to 
study  the  pathogenesis  of  cholera.  CDB 
has  participated  in  selected  aspects  of 
these  programs.  Cholera  is  not  an 
important  disease  in  the  U.S.  at  the 
present  time,  although  a  number  of 
cases  have  been  identified  in  the  U.S. 
recently  (Ref.  31).  The  major  risk  for 
cholera  is  to  travelers  to  certain 
countries  and  to  citizens  of  countries 
where  the  disease  is  endemic.  Toxigenic 
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E.  Coli  disease  is  also  an  important 
cause  of  enteric  disease  in  travelers.  The 
recognition  of  the  immunochemical 
simiarities  and  of  the  apparently 
identical  mechanism  of  action  of  cholera 
toxin  and  the  heat  labile  toxin  of  E.  coli 
(Ref.  32]  have  resulted  in  increased 
research  toward  developing  vaccines  for 
these  types  of  toxins.  The  Office  of 
Biologies  Research  and  Review  will 
continue  to  monitor  progress  in  these 
areas  and  will  develop  programs  as 
necessary  to  evaluate  these  products. 

24.  The  Panel  recommended  that  the 
following  plague  vaccine  immunization 
schedule  should  be  considered:  (a)  a 
primary  series  of  3  intramuscular 
injections  (1  mL,  0.2  mL,  and  02  mL)  1 
and  6  months  apart,  respectivly;  (b) 
booster  intramuscular  inoculations  of  0.2 
mL  at  12, 18,  and  24  months;  and  (c)  for 
persons  achieving  a  titer  of  1:128  after 
the  third  and  fifth  inoculation,  further 
booster  doses  should  be  administered 
under  the  following  circumstances:  (i) 
When  the  passive  hemagglutination  titer 
falls  below  1:32;  (ii)  empirically  every  2 
years  when  the  patient  cannot  be  tested 
serologically. 

The  agency  agrees  with  the  Panel's 
recommended  immunization  schedule 
for  plague  vaccine  and  notes  that  the 
current  product  labeling  (since  1975)  and 
the  current  ACIP  recommendations 
(1982,  Ref.  33)  follow  this  schedule.  The 
Panel  had  completed  its  review  of 
plague  vaccine  before  the  revised 
package  insert  became  available  for  its 
review.  The  Panel's  recommendation 
and  the  current  labeling  are  based  on 
studies  done  by  the  U.S.  Army  with  a 
plague  vaccine  manufactured 
exclusively  for  military  use;  however, 
the  vaccine  formulation  for  civiUan  use 
is  now  the  same  as  that  used  the  U.S. 
military  and  the  labeling  has  been 
revised  accordingly. 

25.  Regarding  typhoid  vaccine,  the 
Panel  recommended  that  (a)  appropriate 
support  should  be  given  to  studies 
aimed  at  clarifying  the  immune 
mechanism(s)  in  typhoid  fever  (b)  field 
or  volunteer  studies  designed  to  test 
promising  vaccines  or  their  fractions  for 
protection  against  typhoid  fever  should 
be  supported;  and  (c)  a  search  for 
laboratory  tests  of  potency  that 
correlate  well  with  results  of 
vaccination  in  humans  should  be 
conducted. 

FDA  agrees  with  the 
recommendations.  However,  ACIP  has 
reported  that  "the  incidence  of  typhoid 
fever  has  declined  steadily  in  the  U.S.  in 
the  last  half  century  *  *  *  The 
continuing'downward  trend  is  due 
largely  to  better  sanitation  and  other 
control  measures;  vaccine  is  not  deemed 
to  have  played  a  significant  role  *  *  * 


Routine  typhoid  vaccination  it  no  longer 
recommended  for  persons  in  the  U.S. 
*  *  •"  (Ref.  34).  Typhoid  fever  is 
decreasing  in  the  U.S.  civilian 
population,  but  the  need  is  recognized 
for  the  ability  to  immunize  selected 
personnel  against  enteric  disease, 
including  typhoid.  In  addition,  typhoid 
fever  remains  a  problem  in  other  parts 
of  the  world.  Although  FDA  itself  is  not 
prepared  at  this  time  to  allocated 
significant  resources  to  studies  aimed  at 
clarifying  the  immune  mechanisms  in 
typhoid,  other  government  agencies  are 
providing  support  for  such  studies.  Field 
and  volunteer  studies  are  being 
supported  by  both  government  and 
private  institutes.  A  new  type  of  live 
oral  vaccine  has  been  field  tested  in 
Egypt  (Ref.  35). 

The  agency  will  continue  to  review 
and  evaluate  laboratory  procedures  that 
may  be  suitable  for  correlating  with  the 
immune  response  of  humans  following 
vaccination.  New  methods  for 
evaluating  potency  may  be  required  for 
oral  vaccines. 

26.  FDA  proposes  to  amend  S  610.21 
(21  CFR  610.21)  by  requiring  a  minimum 
potency  of  not  less  than  250  units  of 
tetanus  antitoxin  per  container  for 
Tetanus  Immune  Globulin  (Human) 
(TIG). 

The  Panel  noted  that  TIG  is  usually 
marketed  in  250  unit  amounts.  Indeed, 
all  currently  licensed  TIG  is  marketed 
with  a  labeled  potency  of  250  units  per 
container.  The  specific  antitoxin  activity 
of  the  globulin  is  such  that  in  the  final 
product.  250  units  has  been  contained  in 
anywhere  from  approximately  0.6  to  4.0 
mL  of  fluid,  depending  on  the 
manufacturer's  specifications,  the 
starting  potency  of  the  purified  globulin, 
and  the  type  of  container  (vial  or 
syringe)  in  which  the  product  is  to  be 
marketed. 

Under  current  {  601.21,  the  minimum 
potency  of  TIG  must  be  not  less  than  50 
units  of  tetanus  antitoxin  per  milliliter 
(;i,/mL).  Because  the  volume  oi  the  final 
product  has  varied  without  any 
apparent  effect  on  the  performance  of 
the  product,  FDA  has  determined  that  it 
is  inappropriate  to  regulate  the  potency 
of  TIG  on  a  per  volume  (mL)  basis. 
However,  FDA  notes  that  TIG  currently 
is  manufactured  consistently  at  a 
concentraticHi  of  170  ^/mL  or  greater. 
FDA  believes  that  TIG  should  continue 
to  be  manufactured  at  a  comparable 
concentration,  although  not  specifically 
required  by  regulation.  The  Panel  found 
TIG  to  be  effective  based  on  the 
historical  evidence  of  the  clinical  use  of 
TIG  for  the  prevention  and  treatment  of 
tetanus.  TIG  has  consistently  been 
administered  at  doses  of  250  units  or 
larger.  FDA  believes  that  TIG  should 


continue  to  be  mariceted  at  a  potency  no 
less  than  the  potency  of  the  minimum 
dose  (250)  units)  which  historically  has 
been  shown  to  be  effective. 

The  250  units  per  container  would 
represent  the  minimum  potency  of  TIG 
permitted  Hiroughout  the  dating  period 
of  the  product.  Under  |  610.53(a)  (21 
CFR  610.53(a)),  TIG  is  prescribed  a 
dating  period  of  3  years,  provided  three 
is  an  initial  10  percent  excess  of 
potency.  Accordin^y.  a  potency  of  275 
units  per  container  (250  units  plus  10 
percent  excess]  would  be  required  at  the 
date  of  manufacture.  FDA  advises  that 
in  this  discussion  and  the  proposed 
regolation  "per  container"  is  interpreted 
to  be  that  amount  of  the  contents  of  the 
container  that  is  deliverable  to  the 
patient  in  normal  use.  All  current 
manufacturers  of  licensed  TIG  already 
conform  to  the  proposed  requirement  by 
marketing  the  product  in  250  unit 
amounts,  plus  an  excess  of  at  least  10 
percent.  TTius,  FDA  believes  the 
proposed  amendment  would  make  the 
regdations  consistent  with  current 
practices. 

D.  Response  to  General  Research 
Recommendations 

27.  Throughout  its  Final  Report  the 
Panel  identified  many  areas  in  which 
there  should  be  further  investigation, 
beyond  that  immediately  required  of  a 
manufacturer  for  a  safe,  effective,  and 
properly  labeled  licensed  product. 
Included  were  recommendations  to 
monitor  the  population  for  its  immune 
status  against  several  bacterial 
diseases,  suggestions  for  improving 
existing  bacterial  products  and 
developing  new  products,  and 
recommendations  for  developing 
laboratory  tests  and  animal  models 
correlated  with  the  clinical  potency  of 
certain  bacterial  products. 

FDA  agrees  with  the 
recommendations.  There  are  many  areas 
surrounding  the  manufacture,  testing, 
and  use  of  bacterial  vaccines,  toxoids, 
and  other  bacterial  products  that  require 
further  investigation.  FDA,  through  its 
Office  of  Biological  Research  and 
Review,  continues  to  participate  in  these 
efforts.  In  this  response,  the  agency  has 
responded  to  several  specific 
recommendations  to  initiate  further 
investigations  to  help  assure  the  safety, 
purity,  and  potency  of  currently  licensed 
products.  FDA  will  continue  to  consider 
the  Panel's  findings  and 
recommendations  when  initiating  or 
supporting  investigative  studies. 

The  agency  notes  that  some  of  the 
investigations  recommended  by  the 
Panel,  such  as  monitoring  the  immune 
status  of  the  population,  are  primarily 
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the  responsibility  <rf  other  agencies.  To 
aid  in  the  developnjent  of  new  or 
improved  vaccines-lFDA  continues  to 
participate  in  basic  Iresearch  to  gain  a 
better  understanding  of  disease 
mechanisms  and  the  physiology  of  the 
causative  organism^.  FDA  also  supports 
vaccine  development  by  reviewing 
study  protocols  and!  data  and  by  aiding 
in  the  development  of  laboratory  tests 
suitable  for  assurini  the  safety,  purity, 
and  potency  of  the  iroduct.  Many  of  the 
organizations  invol? ed  in  the  study  of 
bacterial  disease  ai^  the  development 
of  bacterial  product^  already  are  aware 
of  the  Panel's  reconnnendations  through 
their  attendance  at  Panel  deliberations. 
Through  the  publication  and  broad 
dissemination  of  thq  Panel's  Report, 
FDA  is  encouraging  the  cooperation  of 
public  and  private  organizations  to 
achieve  the  researcl  objectives 
reconunended  by  thi  f  Panel. 
In  several  cases,  t  le  Panel 
recommended  the  development  of  a  new 
biological  product  for  the  prevention  or 
cure  of  a  rare  disease.  FDA  believes  that 
these  products  may  not  have  been 
developed  in  the  pa^t  because  of 
insufficient  commenjial  incentive  to 
justify  the  considera  ale  expense  for 
manufacturers  invoh  red  in  the 
development  and  clinical  testing  of  new 
drug  products.  Drug^  intended  for  rare 
disease  are  common  y  called  "orphan 
drugs." 

The  Orphan  Drug  .  Vet  (Pub.  L  97-414) 
became  law  on  Janui  iry  4, 1983.  The 
Orphan  Drug  Act  est  iblishes  a  number 
of  incentives  to  facil;  tate  the 
development  and  ma  rketing  of  drugs, 
including  biological  drugs,  for  rare 
diseases  or  conditions.  FDA  has  created 
an  Office  of  Orphan  Products 
Development  to  coordinate  FDA's 
efforts  to  assist  manufacturers  in  the 
development  of  orphan  drugs.  FDA  has 
announced  in  the  Federal  Register  the 
availability  of  interini  procedures  to 
implement  the  Orphan  Drug  Act  (48  FR 
40784;  September  9,  ^983). 

In  the  following  paragraphs  FDA  is 
summarizing  its  response  to  those  Panel 
recommendations  thit  require  further 
investigations  for  developing  or 
improving  biological  products. 

a.  Animal  models  c  nd  laboratory  tests 
for  demonstrating  va  -.cine  efficacy.  The 
Panel  recommended  hat  the  public 
support  the  development  of  animal 
models  that  accurate  y  predict  vaccine 
responses  in  humans  The  Panel 
specifically  mentione  d  animal  models 
for  diphtheria  toxoid,  tetanus  toxoid, 
BCG  vaccine,  plague  vaccine,  and 
pertussis  vaccine  as  feeding  further 
development.  The  Pa  lel  also  found  that 
increased  emphasis  i  i  needed  on  the 
development  of  laboi  atory  tests  and 


procedures  that  would  reflect  vaccine 
efficacy  with  sufficient  accuracy  so  as  to 
minimize  the  need  for  field  trials. 

FDA  agrees  that  there  are  needs  for 
assay  systems  that  predict  primary 
immunogenicity  in  humans,  especially  in 
view  of  the  increasing  difficulty  in 
finding  suitable  populations  for 
conducting  clinical  studies  for  many 
types  of  vaccines. 

The  development  of  animal  models 
and  laboratory  procedures  that 
accurately  reflect  vaccine  responses  and 
effectiveness  in  humans  require  that 
vaccines  of  varying  potency  or  strength  , 
be  administered  to  humans  so  that 
accurate  correlations  can  later  be  made 
with  the  animal  and  laboratory  models 
being  developed.  DHHS  is  actively 
involved  in  fundamental  programs 
requisite  to  such  studies,  particularly  as 
previously  discussed  for  toxoids  and 
pertussis  vaccine.  The  agency  is 
involved  in  the  operation  of  primate 
breeding  colonies  to  assure  a  sufficient 
number  of  primates  for  research, 
including  vaccine  testing.  Monkeys  have 
been  used  by  the  Office  of  Biologies 
Research  and  Review  for  studies  of 
toxoid  potency.  Laboratory  techniques 
are  modified  to  meet  changing  technical 
advances  applicable  to  all  products. 

The  agency  is  currently  ftmding  work 
directed,  iapart,  toward  the 
development  of  a  radioimmune  assay 
method  for  the  sensitive  evaluation  of 
serologic  responses  of  animals  and  man 
to  plague  vaccine,  which  may  eliminate 
the  need  for  expensive,  time-consuming, 
and  less  precise  animal  challenge 
experiments. 

The  following  factors  make  it  unlikely 
that  the  development  and  evaluation  of 
BCG  vaccines  in  animal  model  systems 
will  have  high  priority  at  this  time:  (1) 
the  low  incidence  of  tuberculosis  in  this 
country;  (2)  the  availability  of  effective 
drugs  for  treating  the  disease:  (3)  the 
need  for  unassailable  evidence  for  the 
clinical  effectiveness  of  a  specific 
vaccine  in  protecting  humans  against 
the  disease;  and  (4)  limited  Federal 
resoim:es. 

b.  Unmet  needs  for  vaccines.  The 
Panel  found  research  is  needed  to  fulfill 
unmet  needs  in  protection  against 
bacterial  diseases  such  as  streptococcal, 
staphylococcal,  gonococcal, 
Haemophilus  influenzae,  and 
pseudomonas  infections. 

The  Office  of  Biologies  Research  and 
Reviews  investigating  the  immune 
response  to  selected  encapsulated 
bacteria  and  the  development  of 
methods  of  providing  safe  and  effective 
vaccines  to  prevent  diseases  caused  by 
such  bacteria.  TTie  purified  capsular 
polysaccharides  of  these  organisms 
have  been  shown  to  be  inadequate 


immunogens  because  most  of  them  elicit 
a  poor  immune  response  in  infants  less 
than  2  years  of  age,  the  age  at  which 
diseases  caused  by  these  organisms  are 
most  prevalent.  Further,  reinjection  of 
these  polysaccharides  is  unsuccessful  in 
providing  protection  as  they  exert  no 
booster  effect.  A  field  trial  of 
Haemophilus  influenzae  type  b 
polysaccharide  vaccine,  conducted  in 
Mecklenberg  County,  was  supported  by 
FDA.  The  Office  of  Biologies  Research 
and  Review  has  investigated  covalent 
binding  of  bacterial  polysaccharides, 
especially  H.  influenzae  type  b, 
Pneumococeus  type  6,  and  E.  coli  K13 
and  Kl  to  immunogenic  and  T- 
dependent  carrier  proteins. 

The  Office  of  Biologies  Research  and 
Review  has  studied  N.  meningitidis 
serotype  proteins  and 
lipopolysaceharides  as  serological  and 
epidemiological  tools  for  characterizing 
N.  meningitidis  strains.  The  Office  of 
Biologicals  Research  and  Review  is 
investigating  as  a  vaccine  candidate 
serotype  2  protein  (found  in  over  50 
percent  of  the  group  B  strains  and  in 
group  C  strains)  in  combination  with  the 
group  B  capsular  polysaccharide. 

Collaborative  studies  were  initiated  to 
defined  the  structural  character  of 
staphylococcal  capsules.  To  date,  10 
capsular  tjrpes  have  been  serologically 
defined,  2  of  which  were  found  to  be 
associated  with  human  disease.  The 
studies  were  performed  to  purify  and 
analjrze  the  structure  of  these 
polysaccharides,  which  may  provide    , 
protection  staphlococcal  antigens  (see 
Ref.  41  below). 

c.  Bacterial  toxins.  The  Panel 
recommended  support  for  research  on 
the  mechanism  of  action  of  bacterial 
toxins,  specifically  botulism  and 
histotoxic  Clostridia  toxins. 

FDA  recognizes  the  need  for  studies 
on  the  mechanism  of  action  of  bacterial 
toxins.  FDA  has  supported  work  on 
other  aspects  of  botulism  toxins  and  is 
actively  engaged  in  research  on  the 
mechanisms  of  actions  of  several  other 
bacterial  toxins,  including  tetanus  toxin. 
This  latter  work  may  prove  relevant  to 
botulism  toxin  because  both  toxins 
appear  to  inhibit  neurotransmitter 
relase.  Other  government  agencies  are 
supporting  work  on  botulism  (see  Ref.  39 
below).    • 

At  this  time,  FDA  does  not  intend  to 
undertake  studies  of  the  histotoxic 
Clostridia.  The  acceptable  mode  of 
therapy  of  gas  gangrene  is  surgery, 
antibiotics,  and  other  supportive 
therapy;  the  use  of  passive 
immunization  with  the  polyvalent  gas 
gangrene  antitoxin  has  been,  at  most, 
adjunctive.  As  noted  in  the  Panel's 
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review,  there  is  no  evidence  that  the 
antitoxin  product  available  in  this 
country  is  effective  and  there  is  general 
agreement  that  such  products  are  not 
effective  for  prophylactic  use.  FDA  is 
aware  of  the  emergence  of  Clostridia  as 
pathogens  in  enteric  diseases.  FDA  will 
reevaluate  the  need  for  increased  effort 
in  this  area  as  new  data  become 
available.  The  agency  is  supplying 
antitoxins  to  investigators  for  studies  in 
this  area. 

d.  Immune  globulins.  In  a  number  of 
instances,  the  Panel  recommended 
support  of  research  and  testing  for  the 
improvement  of  currently  licensed 
immune  globulin  products  or  the 
development  of  new  products  conferring 
passive  immunity.  SpeciHcally  the  Panel 
recommended  that: 

(1)  The  development  of  botulism  and 
diphtheria  immune  globulin  preparation 
of  human  origin  be  considered; 

(2)  Studies  be  supported  to  provide 
further  information  in  judging  the 
prophylactic  and  therapeutic  value  of 
Tetanus  Immune  Globulin  [Human) 
(TIG)  and  to  establish  the  availability, 
safety,  potency,  and  stability  of  TIG  for 
intravenous  use; 

(3)  The  accumulating  data  on 
intrathecal  therapy  be  reviewed  and 
followed  to  determine  its  possible 
application  in  treating  human  tetanus 
with  TIG; 

(4)  the  protective  antibodies  in  the 
currently  available  Pertussis  Immune 
Globulin  (Human)  be  identified  and 
characterized  and  that  other 
immunoglobulin  preparations  be  studied 
to  determine  their  efficacy  in  conferring 
passive  immunity  to  pertussis;  and 

(5)  Further  informtion  be  obtained 
regarding  the  possibility  or  reducing  the 
reactivity  of  animal  serum  used  in 
tetanus  and  diphtheria  antitoxins. 

FDA  agrees  with  these 
recommendations.  On  October  31, 1979, 
in  conjunction  with  the  National  Heart, 
Lung,  and  Blood  Institute,  FDA  held  a 
public  workshop  to  discuss  the 
characteristics  and  current  and  potential 
development  and  use  of 
immunoglobulins.  Some  of  the  topics 
discussed  at  the  workshop  were:  The 
European  experience  with  the  use  of  I.V. 
preparations,  the  current  and  potential 
uses  of  I.M.  and  I.V.  preparations,  and 
the  causes  and  prevention  of  clinical 
reactions  to  these  products.  The 
information  provided  at  this  workshop 
will  aid  interested  manufactures  and 
FDA  in  developing  and  assessing  new 
immunoglobulins,  including  those  for 
I.V.  administation.  In  late  1981,  Immune 
Globulin  Intravenous  manufactured  by 
Cutter  Laboratories,  Inc..  was  licensed 
for  sale  in  the  United  States. 


Researchers  have  shown  it  is  possible 
to  prepare  a  diphtheria  immune  globulin 
(Ref.  36  and  37).  The  effectiveness  of 
this  type  of  preparation  for  either 
prophylaxis  or  therapy  has  not  been 
demonstrated,  but  FDA  is  encouraging 
the  development  of  such  a  product 

Development  of  a  botulism  immune 
globulin  is  in  progress  (Ref.  38  and  39). 
The.  agency  supports  ftirther  efforts  to 
develop  such  a  product. 

FDA  agrees  with  the  Panel's 
observations  that  more  information  on 
the  value  of  TIG  in  prophylaxis  and 
therapy  is  needed.  The  Panel  and  FDA 
have  both  observed,  however,  that  it 
would  be  difficult  for  ethical  and 
epidemiological  reasons  to  do  controlled 
clinical  trials  of  this  product  in  te  United 
States.  The  agency  discusses  elsewhere 
in  this  response  the  problem  of 
developing  animal  models  that 
accurately  predict  human  response  to 
biologicals,  including  TIG.  The  agency  is 
aware  of  the  growing  body  of  conflicting 
data  regarding  the  intrathecal 
administration  of  TIG  and  will  continue 
to  monitor  information  regarding  this 
use. 

The  OfBce  of  Biologies  Research  and 
Review  has  an  active  research  program 
directed  at  identifying  artd  purifying  the 
bacterial  components  necessary  for 
prevention  of  pertussis  (Ref.  16, 17.  and 
18).  Animal  models  to  study  the 
infection  and  its  prevention  by  active 
and  passive  immunization  have  been 
developed  (Ref.  19).  As  indicated 
previously,  FDA's  former  Bureau  of 
Biologies  has  sponsored  several 
symposia  and/or  workshops  regarding 
pertussis.  These  meetings  have  provided 
forums  for  discussion  of  this  disease  and 
its  prevention  and  treatment.  FDA  will 
continue  to  support  the  development  of 
new  or  improved  products  for  the 
prevention  and  treatment  of  pertussis. 

FDA  believes  that  priority  should  be 
given  to  developing  suitable  homologous 
antitoxins  unless  experimental  data  can 
be  provided  to  show  that  antitoxins 
developed  in  animals  have  superior 
immunologic  of  therapeutic  properties 
compared  to  that  of  human  immune 
globulin  and  are  potentially  less  reactive 
than  current  equine  antitoxins. 
However,  the  agency  is  interested  in 
manufacturing  procedures  which  may 
reduce  the  reactivity  of  animal  serum 
products  because  animal  sera  are  more 
available  throughout  the  world.  Methods 
to  iramunopurify  equine  antitoxin  have 
been  reported  (Ref  40)  and  may  have 
expanded  application.  The  ability  to 
produce  monoclonal  antibodies  utilizing 
cell  cluture  techniques  can  be  expected 
to  provide  new  types  of  antitoxins  in  the 
future.  The  Office  of  Biologies  Research 
and  Review  is  engaged  in  research  in 


this  area  and  is  willing  to  evaluate  new 
products  generated  by  this  important 
technology. 
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(40)  Tardy,  M.,  et  al.,  "A  New  Preparation 
of  Equine  Tetanus  Antibodies  Purified  by 
Pepsin  Hydrolysis  and  Immunoadsorbtion," 
in  "Sixth  International  Conference  on 
Tetanus,"  Collection  Foundation  Merieux 
(publisher),  Lyon,  France.  December  3  to  5, 
1981. 

(41)  Foamier,  J.M.,  W.F.  Vann,  and  W.W. 
Karakawa  "Purification  and  Characterization 
of  Staphylococcus  aureus  Type  8  capsular 
Polysaccharide," /n/ec//o/i  and  Immunity,  45: 
87-93, 1984. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)  (2)  and  (10)  (proposed 
December  11. 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

FDA  has  examined  the  regulatory 
impact  and  regulatory  flexibility . 


implications  of  the  proposed  regulation 
in  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
The  agency  concludes  that  18 
manufacturers  of  bacterial  vaccines  and 
toxoids  and  related  products  will  be 
affected  by  these  requirements,  of  whom 
approximately  3  are  small.  No 
additional  costs  are  expected  to  be 
incurred  as  a  result  of  this  rulemaking. 
The  anticipated  costs  are  insufHcient  to 
warrant  designation  of  this  proposal  as 
a  major  rule  under  any  of  the  criteria 
specified  under  section  1(b)  of  Executive 
Order  12291  or  to  require  a  regulatory 
flexibility  analysis.  Accordingly,  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  the  Commissioner  of 
Food  and  Drugs  certifies  that  this 
rulemaking,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  threshold  assessment 
supporting  this  determination  is  on  file 
with  the  Docket  Management  Branch, 
FDA  (address  above). 

List  of  Subjects  in  21  CFR  Part  610 

Biologies,  Labeling.     ' 

Therefore,  uAder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  theihiblic 
Health  Service  Act,  and  the 
Administrative  Procedure  Act  and  under 
21  CFR  5.11,  it  is  proposed  that  Part  610 
be  amended  as  follows: 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

1.  The  authority  citation  for  21  CFR 
Part  610  continues  to  read  as  follows: 

Authority:  Sec.  215, 58  Stat.  690  as 
amended,  42  U.S.C  216,  sec.  351.  58  Stat.  702 
as  amended,  42  U.S.C  262;  21  CFR  5.10  and 
5.11. 

2.  In  5  610.21  by  revising  the  item 
'Tetanus  Immune  Globulin  (Human)" 
under  the  heading  "ANTIBODIES"  to 
read  as  follows: 

§610,21    Ufflits  Of  potency. 

Antibodies 

***** 

Tetanus  Immune  Globulin  (Human),  250 
units  of  tetanus  antitoxin  per  container. 

Interested  persons  may,  on  or  before 
March  13, 1988,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
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heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  October  11, 1985. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler, 

Secretary  of  Health  and  Human  Services.  .'  , 

[FR  Doc.  29206  Filed  12-12-85;  8:45  am] 
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DEPARTMENT  OF 


LABOR 


Occupational  Saf«^  and  Health 
Administration 

29  CFR  Part  1910 

Occupational  Expdsure  to  Cotton  Dust 

agency:  Occupatio  lal  Safety  and 
Health  Administratjon  (OSHA),  Labor. 
action:  Final  rule 


summary:  OSHA  is 
occupational  health 
dust  issued  in  1978 


amending  its 
standard  for  cotton 
29  CFR  1910.1043). 


The  revisions  for  the  textile  industry 
will  improve  the  coi  t-effectiveness  and 
performance-orienti  ition  of  the  standard 
while  maintaining  f  ill  health  protection. 
The  American  Textile  Manufacturers 
Institute  (ATM!)  and  the  Amalgamated 
Clothing  and  Textile  i  Workers  Union 
(ACTWU)  submittei  1  many  identical 
recommendations  tq  OSHA.  They 
generally  support  th(B  final  revisions  for 
the  textile  industry.  These  revisions 
include  incorporaticm  of  an  action  level; 
modification  of  exposure  monitoring 
requirements;  exten$ion  of  compHance 
deadlines  for  ring  spinning  of  coarse 
count  yam  with  a  hih  cotton  content; 
addition  of  a  protocol  for  determining 
equivalency  to  the  vfertical  elutiiaton 
incorporation  of  a  wjage  retention 
provision;  exclusionjof  oil  mist  from  the 
definition  of  cotton  ^ust;  clarification  of 
scope  of  coverage;  and  substantial 
changes  to  tfie  washied  cotton  provisions 
reflecting  current  research.  The 
standard's  permissible  exposure  limits 
(PELs)  of  200  miaWams  per  cubic 
meter  (200  fig/m*)  fjr  yam  production 
and  750  fig/m'  for  slashing  and  weaving 
operations  and  methods  of  compUance 
provisions  with  preference  for 
engineering  controlslremain  unchanged. 
This  reflects  the  success  of  the  industry 
in  already  achieving!  these  levels  with 
more  productive  modem  equipment  at 
less  cost  than  initially  prechcted  and  the 
significantiy  improved  level  of  health  of 
textile  workers  resu^ng  from 
compliance  with  the  standard.  Both 
ATMI  and  ACTWU  agree  that  no 
changes  are  appropr  ate  in  these 
provisions. 

The  1978  cotton  di  st  standard  in 
general  has  not  taken  effect  in  the 
nontextile  industries  because  of  judicial 
and  administrative  s  ays  and  because 
OSHA  has  been  awa  iting  the 
completion  of  additidnal  research,  but  it 
would  eventually  tal  e  effect  absent 
action  by  OSHA.  Th(  tse  segments  are 
currently  covered  by  the  1000  Mg/m* 
limit  of  29  CFR  1910.  000.  OSHA  is 


deregulating  knitting 


warehousing  operatii  ms  by  exempting 


JMI 


classing  and 


them  from  all  provisions  of  the  1978 
cotton  dust  standard  and  by  exempting 
them  from  alt  provisions  of  29  CFR 
1910.1000  (the  cotton  dust  standard 
adopted  in  1971).  New  research  does  not 
demonstrate  a  significant  health  risk  at 
current  exposures  for  these  segnoits 
which  could  be  substantially  reduced  by 
exposure  limits  and  other  provisions  nor 
does  it  indicate  that  significant  risk 
would  exist  if  all  exposure  limits  are 
eliminated.  NIOSH  will  perform  a 
further  study  of  the  health  of  the 
workers  in  those  operations  to  check  on 
the  corrections  of  those  conclusions. 
OSHA  is  also  deregulating  cotton  seed 
processing  operations  for  similar 
reasons  except  that  it  is  retaining 
medical  surveillance  because  the 
research  indicates  medical  surveillance 
is  needed  to  assure  the  continuing 
health  of  employees  in  this  sector. 

OSHA  is  exempting  waste  processing 
and  gametting  operations  from  all 
except  the  medical  provisions  of 
§1910.1043  and  retaining  the  1000 
^g/m  *  exposure  limit  of  §  1910.1000 
interpreted  as  a  respirable  dust  hmit 
Health  studies  in  waste  processing 
indicate  that  uncontrolled  exposure 
leads  to  a  risk  of  byssinosis.  At  current 
exposure  levels,  there  is  evidence  of 
chronic  bronchitis  and  pulmonary 
function  reductions  but  no  evidence  of 
byssinosis.  However,  there  is  not 
sufficient  evidence  demonstrating  a 
significant  risk  at  current  exposures 
which  would  be  eliminated  or 
substantially  decreased  by  lowering  the 
PEL  to  justify  a  lower  exposure  limit  in 
waste  processing  operations. 

These  changes  in  textiles  and 
nontextiles  will  result  in  cost  savings  of 
$57.3  million  in  capital  expenditures  and 
$28.9  million  per  year  in  annual 
operating  costs.  They  will  maintain 
health  protection  for  employees. 

EFFECTIVE  DATE:  These  amendments 
take  effect  Febmary  11, 1986;  except  for 
S  1910.1043  which  contain  information 
collection  requirements  that  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval. 

ADDRESS:  For  additional  copies  of  this 
document  contact:  OSHA  Office  of 
Publications,  Room  N4101,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Washington.  DC  202ia 
Telephone  (202)  523-9667. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster.  OSHA  Office  of 
Information  and  Consumer  Affairs, 
Room  N3637,  U.S.  Department  of  Labor. 
200  Constitution  Ave.,  NW., 
Washington,  DC  20210.  Telephone:  (202) 
523-8148. 


SUPPLEMENTARY  INFORMATION: 
L  Introduction 

A.  The  Format  of  This  Document  (The 
Preamble). 

The  preamble  accompanying  this  final 
standard  is  divided  into  eight  parts, 
numbered  I  through  VIII.  The  following 
is  a  table  of  contents: 

I.  Introduction 

A.  Format  of  the  Document 

B.  Recordkeeping  Requirements 

C.  Summary 

Q.  State  Plans  Revisions 
E.  History  of  Regulation 

II.  Occupational  Health  Implications  and 

Significant  Risk  Analysis  From  Exposure 
to  Cotton  Dust  in  the  Textile  Industry 
m.  Occupational  Health  Implications  and 
Significant  Risk  Analysis  From  Exposure 
to  Cotton  Dust  in  the  Nontextile  Industry 
and  Scope  of  Coverage 

A.  Introduction 

B.  Knitting 

C.  Cottonseed  Fh-ocessing 

D.  Waste  Processing  Including  Gametting 

E.  Cotton  Classing 

F.  Cotton  Warehouses 

G.  Interpretation  of  Scope  and  Medical 
Startup  Dates 

H.  Supplementary  Submission  by 
Nontextile  Industry  After  Record  Close 
IV.  Amendments  to  the  Standard  for  the 
Textile  Industry  > 

A.  Scope  and  Application 

B.  Defmitions 

1.  Blow  off/Blow  down 

2.  Cotton  dust 

a.  Lubricating  Oils 

b.  Mineral  Dusts 

c.  Synthetic  Fibers 

d.  Cellulose 

C.  Permissible  Exposure  Limit/Action 
Level 

D.  Exposure  Monitoring 

1.  Criteria  for  Establishing  Equivalence  to 
the  Vertical  Elutriator 

2.  The  CAM/PCAM  Model  C 

3.  Frequency  of  Monitoring 

4.  Employee  Notification 

E.  Methods  of  Compliance 

F.  Use  of  Respirators 

1.  Changes  to  the  Respirator  Table 

2.  Wage  Rate  Retention 

G.  Work  Practices 

H.  Medical  Surveillance 
L  Employee  Education.and  Training 
I  Signs 

K.  Recordkeeping 
L  Observation  of  Monitoring 
M.  Effective  Date/Extension  for  Ring 
Spinning  of  Coarse  Count  Yams 

1.  Extension 

2.  Effective  and  Start-up  Dates 
N.  Washed  Cotton 

O.  Appendices 
V.  Summary  of  Regulatory  Impact  Analysis 
A.  Introduction 
E  Technical  Feasibility /Textiles 

C.  Economic  Feasibility/Textiles 

D.  Technical  Feasibility/Nontextiles 

E.  Economic  Feasibility/Nontextiles 

F.  Cost  Savings 

G.  Summary  of  Regulatory  Flexibility 
Analysis 
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H.  EnviittnmeaUi  Aaaessmeot — FindJQg  of 
Mo  Signfficant  Iiqpact 
VI.  Kepeal  of  Standard  forOxtttnictioa 
VMiustry  and  AmandmeiTt  to  f  'Mn.lOOO 

A.  Mepea]  iar  tke  CsBatmclieB  <ndM*^ 

B.  inten»BlafiaH  of  CSatlM  Ilu«t  btry  ia 
Tafaie  £-1  cf  f  lMfl.3flM 

VIL  Atf(h«tlr  AMd  S^Smtere 
VUL  AmeBded  SUndacda 

References  to  Ae  rutemaldag  record 
are  in  the  text  «flhef)reaiRble  and  6)e 
foHowtag  •fabre»l>fioM  have  been  weed: 
niunber  in  Docket  H-852. 

1.  Ex.:  &dilbit  Docket  H-052  is  located 
in  Roaaa  N3Bn  at  the  Depaifmt  of 
Labor. 

Z  Tt.:  lYaaacnpt  fage  munber  (AJI 
dtatiooa  an  fron  ^  1063  hearbigt 
unless  odienwiae  acted). 

B.  Recordke^zig  Requirements 

The  i«cordkeep«g  requireiBentB  ia 
this  standard  are  behig  constdened  bjr 
the  Office  of  Mafngement  and  fiadget 
under  the  Paperwork  Redac^oB  Act  of 
19ea  Fab.  L  96^11, 44  U.SXI  3Sfn.  ef 
Beq.  They  will  not  t^  effect  antil 
approved. 

C.  Summary 

Pursuant  to  8ectioRs£(b),  a(<4  and  a(g] 
of  the  Occupational  Salety  and  Ffealtii 
Act  of  1970  {the  Ac^  {84  Stat  1583. 1999; 
29  U.S.C  65S,  657).  Secretary  of  Labor's 
Order  No.  9-83  {48  FR  35736)  and  29  C^ 
Part  1911.  OSHA  is  amending  sobm 
paragraphs  of  20  CFR  10iai043  Vha  new 
coitoo  dust  standard  issued  k»  1978 
pursuant  to  section  6{b)  of  the  OSH  Act). 
It  is  also  issuing  an  interpretation  to  and 
amending  the  exposure  limit  for  cotton 
dust  contained  in  20  CFR  1910.100a 
Table  Z-1  (the  pre-existing  standard  for 
cotton  dust  issued  piuvuant  to  6(a)  of 
the  OSH  Act). 

O^IA  proposed  unendments  to  the 
cotton  dust  standards  {9  1910.1043  «nd 
9  1910.1000]  on  )une  10. 1983  (48  FR 
26962).  The  proposal  included  aa 
extensive  explanatory  preasiUe.  PubUc 
comments  were  solicited  aad  public 
hearings  took  place  in  Washington.  DC, 
Dallas,  Texas  and  Colombia,  South 
Carolina.  The  ^nal  amendments  are 
based  on  an  extensive  record  and  are 
explained  in  this  preamble. 

Together  the  final  amendments  result 
in  substantial  deregulation  while 
maintaining  health  protection  for 
employees.  The  changes  result  in  cost 
savings  of  $57.3  raillioa  m  capital 
expenditures  and  $28.9  million  per  year 
in  aimual  operating  costs. 

Changes  are  being  made  to  the  cotton 
dust  staindard  in  textiles  to  make  it  more 
cost  effective  and  performance  oriented. 
Basic  provisions  are  being  retained 
because  they  have  been  achieved  and 
hfive  improved  the  health  of  cotton 


textile  workers.  Both  dw  Aaiericaa 
Textile  Maoufacturers  Institutes  aad 
Amalgamated  nothii^  and  Textile 
Workecs  Union  :geBenUy  approve  of  tbe 
cotton  duet  standard  as  ABieaded. 

No  rhaayt  arft  hrint  Bade  in  the 
permissible  expoauce  iimit  {raij  and 
compliance  atnUqgy  far  the  textile 
industry.  Ilie  PGLs  remaia  200  |if/ni*  for 
yarn  production.  750  jri^oi*  far  alashii^ 
and  weaving  and -SOO^ift^*  lor 
wastehouses  in  textde  mills  1^  stupes 
by  Imbus  and  ELB  iafioate  &at  tke 
standard  has  substantially  reduced  the 
incidenoe  of  byaaioosis  and  decliaea  in 
lung  Junction  from  the  levds  of  the  early 
1970's,  a  greater  reduction  than  bad 
been  previoasly  predicted.  The  Beck 
study  cenfinns  aad  expands  on  the  poor 
studies  by  Merchant  litMi  the  higher 
exposures  of  the  early  seventies  and 
earlier  lead  not  only  to  significant  risk  of 
acute  bywinotk  symptoms  bat  also  to 
chronic  i«ng  disease.  OSHA  expect 
that  the  mach  lower  levels  now  in  effect 
will  substantially  reduce  and  could 
possibly  eliminate  this  chnxHC  ^aeaae 
for  newer  employees.  Both  the  American 
Textile  Manufacturers  Institi^  (ADifl) 
and  the  Amalgamated  f^h? thing  *Bd 
Textile  Workers  Union  (ACTWU)  agree 
to  the  retention  of  the  exposure  limits. 
OSHA  commends  both  the  industry  and 
the  union  whose  efforts  along  with 
OSHA's  have  led  to  this  substantial 
improvement  in  the  health  of  workers 
ourrently  «nployed  in  the  ootton  textile 
industry. 

Current  studies  by  Centaur  and  others 
show  that  it  has  been  technically  and 
economically  feasible  to  coinply  with 
the  standard  in  the  textile  industry. 
Virtually  the  entire  industry  has  come 
into  compliance  utilizing  modem 
production  equipotent  in  conjunction 
with  increas(»d  ventilation  {except  far 
certain  iterations,  discussed  below). 
Such  new  equipment  (chute  fed  cards, 
projectile  looms,  open  end  spinning,  etc.) 
has  substantially  increased  industry 
productivity  while  lowering  both  cotton 
dust  and  noise  levels.  The  oost  of  the 
standard  has  proven  to  be  half  of  the 
cost  predicted  by  OSHA  in  1078  and  has 
proven  to  be  economically  feasible  for 
the  industry.  Therefore,  OSHA  finds  no 
basis  for  changing  the  compliance 
strategy.  Again,  both  ATM!  and 
ACTWU  agree  with  this  OMidnsion. 

A  number  of  amendments  are  being 
made  to  9  1910.1043  for  the  textile 
industry  reflecting  evidence  in  the 
record.  These  changes  improve  cost- 
effectiveness  and  performance- 
orientation  while  maintaining  full  health 
protection.  Some  r^reseat  new 
technological  developments  such  as 
improved  monitoring  devices  and 
advances  in  washed  cotton.  Most  of 


these  changes  are  snpported  by  balh 
ACTWU  and  ATML 

The  terms  "blow  tff'  and  "blow 
down,"  ^plicaUe  to  the  nae  of 
oompressed  air  for  deanmg.  have  J 
claiified.  lUs  is  being  done  to  indicate 
wrfien  employees  annt  vacate  aa  area 
and  wbat  pmtediTe  equipment  is 
needed. 

LubricatiBg  o&  are  being  exciaded 
feam  die  defoiition  of  cotton  daat  TUs 
decision  is  based  on  exten«««  evidence 
in  the  recovd  in^cattng  ^tat  lubricating 
oil  mist  generated  by  Solzer  looms  was 
not  part  ef  the  ootton  dust  santples 
measured  hi  tfie  Merchant  etacties,  and 
ten  was  not  a  part  of  Ae  dose-tesponse 
caloidafiens.  Therefore,  this  exclusion 
wiH  not  raise  risk  rates.  Some  types  of 
modem  looms,  winch  %vere  not  used  m 
the  early  sevenfies.  produce  a  mist 
compoaedof  kibricaifingoil.  Tliisofl  is 
captaed  by  fte  vertical  elutriator 
thereby  increasing  the  reported  wei^ 
of  cotton  dust  present. 

itie  oennition  of  cotton  dost 
continues  to  include  mineral  and 
synthetic  dusts  present  in  the 
atmosphere.  Tliey  were  present  in  fte 
samples  measured  in  ^e  Merchant  and 
other  studies,  and  were  part  of  the  dose- 
response  curve.  Excluding  'diese 
elements  from  the  definition  of  cotton 
dust  would  increase  the  risk  rate  of 
byssinosis  at  any  given  exposure  limit 
set.  OSHA  has  no  substantial 
evidentiary  base  to  justify  making  such 
a  change. 

An  action  level  is  incorporated  into 
the  standard  at  one-half  the  PEL 
Employers  may  reduce  medical 
examination  frequencies  if  they  develop 
methods  to  reduce  exposures  below  the 
action  level  This  improves  the  health  of 
the  employees  through  lower  exposures 
while  saving  medical  costs  for  the 
employer,  thereby  increasing  the  cost 
effectiveness  of  the  staiulard.  Medical 
experts  stated  that  the  reduced 
frequency  at  lower  exposures  will  be     - 
protective  for  employees. 

The  amendments  set  for^  a 
statistically  valid  method  for 
determining  whether  alternate  exposure 
monitoring  devices  are  equivalent  to  the 
vertical  elutriator,  the  method  upon 
which  the  standard  was  based.  This  %vill 
encourage  the  development  and  use  trf 
alternative  devices  which  are  lighter, 
less  labor  intensive  and  easier  to  use 
than  the  vertical  elutriator. 

Monitoring  frequencies  are  reduced  to 
yearly  when  worker  exposure  ia  less 
than  the  PEL  because  the  large  data 
base  recently  developed  means  that  less 
frequent  monitoring  will  be  9*  protective 
at  these  levels.  Hie  time  to  notify 
employees  of  exposures  has  been 
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increased  from  5  days  to  20  days 
because  the  shorter  notification  period 
created  feasibility  problems. 

The  standard  is  {changed  to  give 
employers  wider  discretion  in  checking 
ventilation  equipif  ent  to  improve  the 
performance-orieiltatioa  of  the  standard 
and  reduce  the  paperwork  burden. 
Respirator  provisions  are  basically 
unchanged,  but  sofne  clarifications  are 
made  reflecting  ciirrent  terminology  and 
field  practice.        | 

The  wage  reten^on  provision  is 
incorporated  into  ihe  standard  as 
recommended  botji  by  the  ATMI  and 
ACTWU.  The  exi^ng  standard 
provides  that  if  aii  employee  is  working 
inan  area  with  exposures  above  the  PEL 
and  a  medical  condition  prevents  the 
employee  from  wejaring  any  type  of 
respirator,  the  emj^loyee  is  to  be 
transferred  to  an  ^a  where  respirator 
use  is  not  needed  If  a  job  is  available. 
The  amendment  n  quires  that  the 
employer  not  redu  x  the  employee's  pay 
if  such  a  transfer  i  i  made.  Of  course,  if. 
no  such  job  is  avai  table,  this  provision  is 
inoperable. 

The  Supreme  Cc  urt  had  initiaily 
invalidated  a  simll  ar  provision  in  the 
1978  standard  beaiuse  OSHA  had  not 
clearly  explained  1 1  health  related  need 
for  the  provision.  At  the  hearing, 
evidence  was  intnlduced  that  some 
employees  are  unwilling  to  submit  to 
medical  examinations  because  of  fear  of 
being  transferred  tp  lower-paying  jobs. 
As  a  result,  medicil  conditions  that 
could  be  diagnosed  and  reversed  may 
develop  into  chronc  conditions.  This  is 
a  special  problem  tor  older  workers  who 
fear  the  loss  of  both  current  pay  and  a 
reduction  in  their  pension  and  social 
security  benefits  which  are  based  on 
their  final  few  years  of  pay.  In  view  of 
the  evidence  indicating  a  health  need  for 
this  provision  and  the  recommendation 
of  the  parties  with  jthe  most  direct 
interest  the  ATMI  and  the  ACTWU. 
OSHA  is  amending  the  standard. 

The  standard  is  being  changeB  to 
grant  a  two-year  extension  of  the 
requirement  to  achieve  compliance  with 
engineering  contro  s  for  ring  spinning 
and  auxiliary  oper  itions  of  coarse,  high 
cotton  content  yar  is.  The  record 
indicates  that  then  i  are  some  technical 
feasibility  probleni|8  in  complying  with 
add-on  ventilation jat  the  present  time. 
However,  open-end  spinning  equipment 
is  rapidly  being  improved  to  meet  the 
needs  of  customer^  and  will  be  able  to 
achieve  the  exposure  limit  while 
substantially  increasing  productivity. 
The  extension  will  permit  compliance 
using  more  efficierjt  new  equipment 
without  the  major  Inefficiency  of  an 
expensive  intermei  iate  stage  of  limited 
usefulness. 


Based  on  successful  recent  research, 
major  changes  are  being  made  to  the 
washed  cotton  provisions.  Merchant's 
studies  indicated  that  cotton  washed  in 
a  caustic  and  water  solution  at  high 
temperatures  did  not  create  byssinotic 
symptoms.  However,  such  cotton  could 
not  be  processed  into  usable  yam  and 
cloth.  A  Washed  Cotton  Task  Force  was 
set  up  with  representatives  of  ACTWU, 
ATMI.  the  National  Cotton  Council. 
Cotton  Incorporated.  NIOSH  and  the 
Department  of  Agriciilture  and  its 
activities  were  funded  by  the 
Department  of  Agriculture  and  Cotton. 
Inc.  Under  the  direction  of  the  Task 
Force,  various  washing  methods  were 
tested.  The  cotton  produced  was  then 
tested  under  carefully  controlled 
conditions  to  determine  if  it  caused  any 
reduction  in  lung  function.  Several 
washing  methods  were  devised  which 
appear  to  be  commercially  viable  and 
which  result  in  cotton  fibers  which  can 
be  processed.  Most  importantly, 
exposure  to  dust  from  cotton  washed  in 
certain  manners  does  not  result  in  any 
acute  changes  in  pulmonary  function. 

Based  on  this  research,  the  Task  Force 
made  recommendations  as  to  the  types 
of  washed  cotton  that  could  safely  be 
removed  from  regulation  by  some  or 
most  provisions  of  the  cotton  dust 
standard.  Based  on  the  test  results,  the 
recommendations  of  the  Task  Force  and 
the  evidence  in  the  record.  OSHA  has 
broadened  the  definitions  of  the  type  of 
washed  cotton  exempt  from  regulation. 
These  changes,  more  fully  explained 
elsewhere  in  this  preamble,  should 
increase  the  cost-effectiveness  of  the 
standard,  and  employees  exposed  to 
washed  cotton  as  defined  will  remain 
fully  protected. 

"The  cotton  dust  standards 
(9  1910.1043  and  §  1910.1000)  are  being 
substantially  changed  as  to  scope  of 
coverage  for  the  nontextile  segments  of 
the  industry.  The  nontextile  segments 
are  knitting  including  hosiery 
manufacturing,  classing,  warehousing, 
cotton  seed  processing  and  waste 
processing  operations.  (Knitting  has 
consistently  been  included  with  the 
nontextile  industries  in  the  cotton  dust 
regulatory  proceedings  and  that 
terminology  is  maintained  in  this 
document.) 

The  1978  cotton  dust  standard. 
9  1910.1043.  was  intended  to  cover  the 
nontextile  operations  and  included  a  500 
/ig/m^  exposure  limit  for  those 
operations.  Substantially  less  health 
data  were  available  on  these  segments. 
The  standard  is  not  in  effect  in  any  of 
these  segments  because  of  various 
judicial  and  administrative  stays. 
However,  the  standard  would  take 
effect  eventually  if  OSHA  did  not 


revoke  coverage.  The  nontextile 
segments  are  currently  covered  by  the 
1000  tig/m*  limit  of  9  1910.1000  Table  Z- 
1  which  would  remain  in  effect  unless 
replaced  by  a  6(b)  standard  or  revoked. 
The  specific  legal  history  of  each 
segment  is  complex  and  detailed  below. 
Essentially,  each  industry  segment  has 
t>een  remanded  to  the  Agency  by  the 
Court  of  Appeals  for  further 
consideration.  This  review  is  pursuant 
to  those  remand  orders. 

Since  the  issuance  of  9  1910.1043  in 
1978.  a  number  of  new  studies  on  these 
segments  have  been  completed  by 
NIOSH  and  others.  OSHA  has  reviewed 
these  newer  studies  in  conjunction  with 
the  older  studies  in  making  its  final 
determinations  for  the  nontextile 
industries.  However,  because  the  exact 
etiologic  agent  of  byssinosis  is  not 
known  and  because  the  content  of 
cotton  dust  may  vary  fit}m  one  segment 
to  another,  the  Agency  is  not 
extrapolating  the  results  of  the  studies 
conducted  in  the  textile  industries  to  the 
nontextile  industries. 

In  1983,  Drs.  Boehlecke  and  Battigelli 
completed  an  extensive  and  high  quality 
study  of  knitting  employees.  They 
indicated  that  there  was  no  difference  in 
pulmonary  function  between  knitters 
and  appropriate  controls,  and  that  there 
was  no  increased  prevalence  of 
byssinotic  symptoms.  There  was  some 
decline  in  lung  function  measured  over 
the  shift  similar  to  that  seen  in  control 
groups  in  woolen  mills.  Virtually  all  the 
employees  studied  were  exposed  to  less 
than  500  fig/m*.  This  is  the  only  major 
study  available  of  the  knitting  industry. 
Based  on  this  study  and  the  extensive 
reviews  and  comments  about  it,  OSHA 
concludes  that  the  evidence  now 
available  indicates  no  signjficant  risk  of 
byssinosis  existed  for  the  workers 
studied  and  that  the  workers  in  the 
industry  will  remain  free  of  byssinosis 
without  the  need  for  extensive 
regulation.  Therefore,  OSHA  is 
excluding  the  knitting  segment  fit)m  all 
coverage  of  9  1910.1043. 

OSHA  concludes,  based  on  the  same 
data,  that  it  will  better  effectuate  the 
purposes  of  the  Act  also  to  remove  this 
industry  from  the  PEL  specified  in 
9  1910.1000  and  the  evidence  currently 
available  indicates  this  will  not  lead  to 
the  development  of  significant  risk. 
NIOSH  will  perform  an  additional  study 
to  confirm  these  conclusions. 

NIOSH  completed  studies  of  classing 
employees  in  1982.  The  study  of  classing 
workers  concluded  there  were  no  acute 
or  chronic  respiratory  problems  among 
these  workers,  but  that  dust  levels  had 
been  reduced  from  earlier  levels  and 
were  quite  low.  The  NIOSH  study  of 
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warehouse  workers  indicates  there  was 
some  reduction  in  pulmonary  function 
compared  to  controls.  However,  this 
was  inversely  related  to  cotton  dust 
exposure  level  and  therefore  probably 
related  to  exposure  to  vehicle  exhaust 
emissions  or  other  noncotton  dust 
factors. 

Based  on  these  studies  and  on  its 
analysis  of  the  record,  OSHA  concludes 
that  the  evidence  now  available  in  die 
classing  and  warehousing  industries 
does  not  support  a  finding  of  significant 
risk  from  cotton  dust  exposure  in  these 
segments  and  that  the  employees  will 
remain  free  of  byssinotic  symptoms 
when  the  industry  is  exempted  from 
regulations.  Accordingly,  OSHA  is 
exempting  these  segments  from  all 
provisions  of  §  1910.1043.  OSHA  further 
concludes  that  it  will  better  effectuate 
the  purposes  of  the  Act  to  remove  these 
segments  from  the  PEL  speciRed  in 
§  1910.1000  and  the  evidence  currently 
available  indicates  this  will  not  lead  to 
the  development  of  significant  risk. 
NISOH  will  perform  an  additional  study 
to  confirm  these  conclusions. 

There  are  a  series  of  post-1978  studies 
on  cottonseed  processing  employees  by 
NIOSH  and  by  a  group  of  investigators 
at  Tulane  University.  These  studies 
indicate  that  a  portion  of  cottonseed 
processing  workers  experience  an  acute 
pulmonary  reaction  to  cotton  dust.  The 
dust  has  some  biologic  activity  but  that 
activity  is  substantially  less  than  that 
seen  in  the  textile  industry.  There  is  no 
clear  dose-response  relationship  and  a  . 
very  low  prevalence  of  byssinosis. 

Based  on  the  lack  of  a  dose-response 
relationship,  the  low  prevalence  of 
byssinosis  and  the  views  expressed  in 
the  record,  OSHA  concludes  that  the 
evidence  now  available  does  not 
establish  the  need  for  a  permissible 
exposure  limit.  Accordingly,  OSHA  is 
exempting  cottonseed  processing  from 
all  except  the  medical  surveillance 
provisions  of  §  1910.1043.  The  Agency 
finds  for  the  same  reasons  that  it  will 
better  effectuate  the  purposes  of  the  Act 
to  remove  this  segment  from  coverage  of 
§  1910.1000  and  that  the  evidence 
currently  indicates  that  this  deletion,  in 
conjunction  With  the  retention  of 
medical  surveillance,  will  not  lead  to  the 
development  of  significant  risk. 

OSHA  is  retaining  the  requirement  for 
medical  examinations  for  cottonseed 
processing.  There  is  a  reduction  in 
overshift  FEV|  in  some  current 
employees.  The  examinations  will 
identify  and  provide  protection  for  those 
employees.  All  medically  qualified 
experts  testifying  on  this  matter 
recommended  retaining  medical 
surveillance  for  this  reason.  This  will 
also  serve  as  a  backstop  to  assure  that 


the  health  of  employees  not  covered  by 
any  exposure  limit  does  not  decline.  It 
dso  carries  out  the  Supreme  Court's 
analysis  in  lUD  v.  API  that  medical 
examinations  may  be  used  as  a  "back 
stop"  to  assure  that  the  health  of 
workers  for  whom  an  exposure  limit  is 
eliminated  does  not  deteriorate. 

NIOSH  completed  an  extensive  study 
of  the  waste  processing  industry  in  1982. 
This  study  indicated  an  excess 
prevalence  of  chronic  bronchitis  and 
decreases  in  pulmonary  function  but  no 
statistically  significant  prevalence  of 
byssinosis  or  clear  dose-response 
relationship.  Based  on  this  and  other 
studies  and  the  extensive  comments. 
OSHA  concludes  that  the  evidence  now 
available  does  not  support  the  finding 
that  a  reduction  of  the  current  exposure 
limit  of  1000  fig/m*  total  dust  would 
result  in  a  reduction  or  elimination  of  a 
significant  risk.  Accordingly.  OSHA  is 
exempting  this  sector  from  all  except  the 
medical  provisions  of  {  1910.1043. 

Other  studies  indicate  that  high, 
uncontrolled  exposures,  which  may 
occur  if  there  is  no  dust  control,  lead  to 
byssinosis  and  chronic  bronchitis  and 
the  NIOSH  shidy  indicates  that 
employees  currenUy  are  not  free  of 
cotton  dust-related  pulmonary 
dysfunction  and  chronic  bnmchitis. 
Accordingly,  the  evidence  does  not 
justify  OSHA  concluding  that 
eliminating  the  {  1910.1000  exposure 
limit  of  1000  ftg/m*  (the  national 
consensus  limit)  will  better  effectuate 
the  purpose  of  the  Act  In  addition,  in 
light  of  the  possibility  of  operations  in 
the  waste  processing  industry  leading  to 
high  exposures,  eliminating  all  exposure 
limits  would  likely  lead  to  the 
development  of  a  significant  risk  in  this 
segment. 

OSHA  is  retaining  the  medical 
provisions  of  S  1910.1043  for  this 
segment  to  assure  that  cases  of 
bronchitis  and  reductions  in  pulmonary 
function  are  diagnosed  and  in 
conjimction  with  the  exposure  limit  to 
protect  these  employees.  Based  on  the 
recommendation  of  medical  experts,  the 
1000  fig/m*  limit  is  being  changed  from  a 
total  dust  limit  to  a  respirable  dust  limit 
because  this  is  a  more  appropriate 
measure  of  the  type  of  dust  that  leads  to 
the  development  of  byssinosis  and 
bronchitis.  Therefore,  this  interpretation 
better  relates  to  improving  health.  A 
1000  fig/m'  respirable  dust  limit  also 
presents  substantially  fewer  feasibility 
problems. 

Miscellaneous  segments  where  there 
is  no  evidence  of  risk  such  as  bedding 
assembly,  furniture  assembly  and 
construction  are  being  removed  from  all 
cotton  dust  regulation.  Knitting,  classing 


and  warehousing  are  being  removed 
from  all  cotton  dust  regulation. 

D.  State  Plana  Revisions 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  revise  their  existing 
standard  within  six  months  of  this 
publication  date  or  show  OSHA  why 
there  is  no  need  for  action,  e-g^  because 
an  existing  State  standard  covering  this 
area  is  already  "at  least  as  effective"  as 
the  revised  Federal  standard.  These 
States  are:  Alaska.  Arizona,  California, 
Connecticut.  Hawaii.  Iiuliana.  Iowa. 
Kentucky.  Maryland.  Michigan, 
Minnesota,  Nevada.  New  Mexico.  New 
York.  North  Carolina,  Oregon.  Puerto 
Rico.  South  Carolina,  Tennessee.  Utah. 
Vermont.  Virginia.  Vii>gin  Islands. 
Washington,  Wyoming.  (In  Connecticut 
and  New  York,  the  plan  covers  only 
State  and  local  government  employees.) 

E.  History  of  the  Regulation 

Regulatory  steps  to  address  health 
problems  in  the  cotton  textile  industry 
began  when  Great  Britain  legislated 
requirements  for  medical  inspection  of 
woricplaces,  compulsory  reporting  of 
industrial  diseases,  and  compensation 
for  disabled  and  diseased  workers.  By 
1942.  British  law  recognized  byssinosis 
as  an  occupational  disease. 

In  the  United  States,  the  American 
Conference  of  Government  Industrial 
Hygienists  (ACGIH)  placed  cotton  dust 
on  its  tentative  list  of  Threshold  Limit 
Values  (TLVs)  in  1964.  In  1966.  ACGIH 
adopted  1  fig/m  *  (1000  ^g/m*  of  total 
cotton  dust  as  a  recommended  upper 
limit  for  exposure.  This  TLV  was  based 
upon 'the  work  of  Roach  and  Schilling  in 
the  Lancashire  cotton  mills  (Ex.  6-1). 

Exposure  to  cotton  dust  was  first 
regulated  in  the  United  States  in  1968, 
when  the  Secretary  of  Labor,  acting 
under  the  authority  of  the  Walsh-Healey 
Act  (41  U.S.C.  35  et  seq.),  promulgated 
die  1968  ACGIH  list  of  Threshold  Limit 
Values  which  included  1000  /ig/m*  for 
"Cotton  dust  (raw)."  This  Threshold 
Limit  Value  was  subsequendy  adopted 
as  an  established  Federal  standard 
under  section  6(a)  of  the  Occupational 
Safety  and  Healdi  Act  of  1970.  On 
September  26, 1974,  pursuant  to  section 
20(a)(3)  of  die  Act  the  Director  of  die 
National  Institute  for  Occupational 
Safety  and  Healdi  (NIOSH)  submitted  to 
the  Secretary  of  Labor  a  criteria 
document  which  contained  NIOSITs 
recommendations  for  a  new  cotton  dust 
standard. 

On  December  28. 1976,  at  41  PR  56498, 
OSHA  proposed  a  revised  cotton  dust 
standard  that  would  set  a  permissible 
exposure  limit  of  200  p-g/m'  averaged 
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evidence  was  compil^ 
more  than  nine  mont 
witnesses  were  large  | 
small  business  empic 
manufacturers,  repr 
affected  workforce,  ekperts  in  every 
relevant  field  includiiig  physicians, 
scientists,  statistidam,  economists, 
industrial  hygienists,  representatives 
from  agriculture,  and  other  interested 
parties.  Virtually  the  entire  "cotton 
community"  participated  in  this 
rulemaking. 

On  June  23, 1978,  a(43  FR  27350, 
OSHA  promulgated  9  CFR  1910.1043 
and  set  permissible  exposure  limits  of 
200  fig/m*  of  lint-free  respirable  cotton 
dust,  averaged  over  eight  hours,  for  yam 
manufacttiring:  750  fi^/m'  for  slashing 
and  weaving  opera  ti(|3s;  and  500  fig/m* 
for  knitting  and  nonte 
which  used  cotton.  1 
were  promptly  filed  1 
parties  with  United  S^ 
Appeals. 

In  APL-CIOv.  Ma 
(D.C  1979),  the  Distri^ 
Circuit  upheld  the  sts 
textile  industry  (yam  manufacturing, 
slashing  and  weavina)  and  the 
nontextile  processes  if  warehousing  and 
classing.  The  Court  h^ld  that  OSHA  had 
demonstrated  that  ths  standard  would 
result  in  a  substantial  reduction  in  a 
significant  risk,  and  tiat  OSHA  had 
demonstrated  technioal  and  economic 
feasibility.  The  Courtlvacated  the 
standard  for  the  cottcinseed  oil  industry, 
finding  that  OSHA  hqd  failed  to 
demonstrate  economic  flexibility,  but  it 
upheld  OSHA's  detertninations  of  health 
risk  and  technological  feasibility.  The 
Court  then  remanded  the  record  on  the 
cottonseed  oil  industry  to  the  Agency  for 
reconsideration.  The  Court  did  not 
consider  the  validity  i 
waste  processing  an<f 
having  severed  the  i 
representatives'  petit 
because  of  an  administrative  stay  issued 
by  OSHA  for  those  segments  of  die 
industry  (43  FR  39087}  September  1. 
1978).  Although  OSHA  later  Ufted  the 
administrative  stay,  die  judicial  stay 
remains  in  effect  (44  FR  5438,  January 
26. 1979). 

Representatives  of  the  textile  industry 
and  warehousing  and  classing  industries 
sought  review  of  the  1 3ourt  of  Appeals 
decision  in  the  Suprei  ne  Court.  Except 
for  the  wage  retentioi  i  provision,  the 
Supreme  Court  upheld  the  standard  for 
the  textile  industry  {jlam  manufacturing, 
slashing  and  weaving).  American 
Textile  Manufacturets  Institute,  Inc. 
Donovan.  452  U.S.  490  (1981).  The 
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Supreme  Court  upheld  OSHA's 
conclusion  that  the  cotton  dust  standard 
in  textiles  would  substantially  reduce  a 
significant  risk  of  byssinosis.  The  Court 
stated  as  to  this  issue:  "It  is  difficult  to 
imagine  what  else  the  agency  could  do 
to  comply  with  the  Courts'  decision  in 
Industrial  Union  Department  v. 
American  Petroleum  Institute"  (The 
"Benaene  Decision."  448  U.S.  607  (1980) 
where  the  Supreme  Court  set  forth  the 
significant  risk  requirement).  The 
Supreme  Court  also  upheld  the  Court  of 
Appeals  finding  that  the  standard  was 
technically  and  economically  feasible 
for  the  textile  industry.  The  Court  also 
rejected  the  contention  that  the  Agency 
is  to  perform  cost-benefit  analyses  in 
setting  permissible  exposure  limits. 

Earlier,  on  October  6, 1980,  the  Court 
at  the  request  of  OSHA  and  the  industry 
had  granted  a  petition  for  writ  of 
certiorari  and  vacated  the  decision  of 
the  Court  of  Appeals  with  respect  to  the 
warehousing  and  classing  segments  of 
the  industry.  Cotton  Warehouse 
Association  v.  Marshall.  449  U.S.  809 
(1980).  The  Supreme  Court  instructed  the 
Court  of  Appeals  to  reconsider  the 
standard  for  these  industries  in  light  of 
the  Supreme  Court's  decision  in 
Industrial  Union  Department  AFL-CIO 
V.  American  Petroleum  Institute,  448 
U.S.  607  (1980).  On  joint  motion  of  the 
parties,  the  Court  of  Appeals  then 
remanded  the  record  to  OSHA  for  the 
warehousing  and  classing  segments  of 
the  industry.  Order  of  February  3, 1981, 
in  No.  78-1562.  On  July  29. 1980.  OSHA 
issued  an  administrative  stay  of  the 
standard  to  re-evaluate  its  applicability 
to  warehousing  and  classing  industries 
in  view  of /WD  v.  API,  supra. 

In  its  most  recent  action,  the  D.C. 
Circuit,  at  the  request  of  OSHA,  ordered 
*  that  the  records  in  the  cases  brougHt  by 
the  waste  processing  utilization 
industries,  which  it  had  previously 
stayed,  be  remanded  to  the  Agency  for 
further  consideration.  Order  of  March 
30, 1983,  in  Nos.  78-1784.  and 
consolidated  cases  Nos.  78-1796,  78- 
1985.  78-2015.  and  78-2017.  In  addition, 
the  Court  noted  that  its  prior  remand 
orders  for  the  cottonseed  oil. 
warehousing,  and  classing  industries 
remain  in  effect.  Finally,  the  Agency 
was  ordered  to  provide  the  Court  with 
status  reports  of  proceedings  on 
reconsideration  at  120  day  intervals. 
These  have  been  filed.  It  should  be 
noted  that  the  Court  retained 
jurisdiction  of  the  cases  and  remanded 
only  the  record. 

A  separate  standard  for  the  cotton 
ginning  industry  (43  FR  27418,  June  23, 
1978;  29  CFR  1910.1046]  was  vacated  by 
the  United  States  Court  of  Appeals  for 


the  Fifth  Circuit  in  Texas  Independent 
Ginners  Association  v.  Marshall,  630 
F.2d  398  (5th  Cir.  1980).  The  Court  found 
that  the  record  did  not  demonstrate  a 
significant  risk  of  adverse  health  effects 
as  required  by  the  benzene  decision.  In 
response  to  the  court's  decision,  OSHA 
deleted  the  cotton  ginnii)g  standard  horn 
the  CFR  and  no  further  action  in  this 
area  is  required. 

The  knitting  industry  never  challenged 
the  standard  in  court-  Based  on 
available  data,  however,  OSHA 
temporarily  stayed  the  standard  for  the 
knifting  industry  until  the  completion  of 
this  review  of  the  standard  (4&FR  5267. 
February  4, 1983). 

In  view  of  these  court  and  Agency 
actions,  the  1978  cotton  dust  standard  is 
currently  in  effect  only  for  the  textile 
industry,  yam  production  and  slashing 
and  weaving  operations.  All  provisions 
of  the  standard  except  the  engineering 
controls  provision  took  effect  in  1981  for 
the  textile  industry.  Compliance  with  the 
PEL  using  engineering  controls  was 
required  by  March  27. 1984.  On  February 
23. 1984  (49  FR  6717).  OSHA  extended 
that  deadline  until  September  27. 1984 
(subsequently  extended  to  March  27. 
1986  at  50  FR  14698  on  April  15. 1985). 
only  for  ring  spinning,  spooling,  winding, 
twisting,  beaming  and  warping  of  coarse 
count,  high  cotton  content  yams  as 
defined.  With  that  limited  exception,  all 
provisions  of  the  cotton  dust  standard 
are  now  in  full  force  and  effect  for  the 
textile  industry. 

For  all  segments  of  the  nontextile 
industry,  including  knitwear  and  hosiery 
manufacturing,  the  1978  standard  has 
been  stayed  and  the  record  is  before 
OSHA  for  reconsideration  in  light  of  the 
benzene  decision,  or  for  other  relevant 
factors.  All  the  nontextile  industries' 
court  challenges  to  the  standard  have 
been  placed  in  abeyance  pending 
OSHA's  reconsideration.  Therefore,  it 
was  necessary  for  OSHA  to  have  this 
rulemaking  to  reconsider  the  application 
of  the  standard  for  the  nontextile 
segments  of  the  cotton  industry. 

In  light  of  these  judicial  and 
administrative  actions,  OSHA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  Febmary  9, 1982 
(47  FR  5906).  Extensive  comments  were 
received  in  response  to  the  ANPR  and 
will  be  referenced  throughout  this 
discussion.  In  addition,  OSHA 
contracted  with  Centaur  Associates  to 
survey  the  existing  published  data  and 
to  conduct  a  detailed  survey  of  textile 
manufacturing  establishments,  including 
site  visits,  the  actual  cost  and  technical 
and  economic  feasibility  of  achieving 
compliance  with  the  standard, 
productivity  effects  and  the  feasibility 
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and  cost-effectiveness  of  alternative 
regulatory  approaches.  References  to  the 
Centaur  study  will  be  made  throughout 
this  discussion. 

On  lune  10. 1983  (48  PR  26962-26984) 
OSHA  proposed  a  number  of 
amendments  to  the  cotton  dust  standard 
for  textiles  but  did  not  propose  changes 
to  the  permissible  exposure  limits  or 
methods  of  compliance  for  the  textile 
industry.  OSHA  proposed  deleting  the 
nontextile  segments  from  coverage  of  29 
CFR  1910.1043.  Further,  it  proposed 
retaining  coverage  of  waste  processing, 
gametting  and  mattress  manufacturing 
under  the  exposure  limit  of  §  1910.1000, 
Table  Z-l,  but  deleting  the  other 
nontextile  segments  from  that  exposure 
limit.  The  preamble  contained  an 
extensive  discussion  of  the  reasoning  in 
support  of  these  proposals.  Of  course, 
OSHA  made  it  clear  that  no  final 
decisions  would  be  made  until  all  public 
comments  and  new  evidence  had  been 
considered  and  that  the  evidence  might 
lead  OSHA  to  make  new  proposals  on 
matters  not  covered  by  the  notice. 

OSHA  had  received  comments  on  the 
proposal  from  33  individuals  and  groups 
when  the  comment  period  closed  on 
August  9, 1983.  Public  hearings  held  in 
Washington,  DC  on  September  19-23,  in 
Dallas^  Texas  on  September  28-29,  and 
in  Columbia,  South  Carolina  on  October 
4-6, 1983  generated  over  1500  pages  of 
testimony  from  70  witnesses.  Testimony 
was  received  from  scientists,  physicians, 
industrial  hygienists,  directors  of  state 
occupational  safety  and  health 
programs,  economists,  industry 
executives,  union  officials,  textile 
workers  and  other  interested  persons 
testified  at  the  hearings,  and  all 
witnesses  were  available  for 
questioning.  In  addition,  35  exhibits 
were  entered  into  the  record  at  the 
hearings.  Following  the  close  of  hearing, 
58  post  hearing  comments  were  filed. 

Post  hearing  evidence  was  due  on 
October  28, 1983.  Post  hearing  briefs 
were  originally  due  on  November  29, 
1983,  but  the  date  for  submitting  theyi 
was  extended  until  December  16, 1983  at 
the  request  of  several  parties.  The 
record  was  certified  by  the  presiding 
administrative  law  judge  on  January  12, 
1984. 

OSHA  has  carefully  considered  all  ^e 
information  submitted  into  the  record 
including  the  studies,  comments,  and 
testimony.  OSHA's  final  decisions  are 
based  on  this  evidence  and  all  the 
evidence,  comments  and  data  submitted 
to  earlier  rulemaking  proceedings  on 
cotton  dust  and  in  response  to  prior 
advance  notices  on  cotton  dust,  all  of 
which  have  been  incorporated  into  the 
record  of  this  proceeding. 


n.  Occupational  Health  Implications  and 
Significant  Risk  Analysis  From 
Exposura  to  Cotton  Dust  in  the  Textile 
Industry 

While  lung  disease  associated  with 
exposure  to  dust  from  cotton  or  flax  was 
described  over  200  years  ago  (Ex.  7],  the 
formal  acknowledgment  of  the 
relationship  has  been  relatively  recent. 
In  1942,  the  British  recognized  this 
relationship  by  incorporating  into  law 
compensation  for  pulmonary  disabilities 
due  to  cotton  or  flax  dust  exposure  (41 
FR  56499).  In  the  United  States,  it  was 
not  until  1964  that  ACGIH  placed  cotton 
dust  on  its  tentative  list  of  threshold 
limit  values  (TLVs).  The  TLV  of  1000 
^g/m  'was  not  adopted  until  1966 
(Ex.  5). 

When  the  Occupational  Safety  and 
Health  Administration  proposed  to  issue 
a  new  standard  for  occupational 
exposure  to  cotton  dust  in  1976,  there 
was  already  a  substantial  amount  of 
evidence  linking  exposure  to  cotton 
dust,  particularly  in  the  textile  industry,^ 
with  respiratory  disease  in  exposed 
workers  (41  FR  56500-56502).  Byssinosis 
is  the  respiratory  disease  most 
commonly  associated  with  exposure  to 
cotton  dust,  but  other  diseases  such  as 
chronic  bronchitis,  mill  fever,  weavers' 
cough,  and  mattress  makers'  fever  have 
also  been  associated  with  cotton  dust 
exposure.  These  diseases  have  been 
described  and  their  association  with 
cotton  dust  exposure  has  been 
documented  extensively  in  previous 
Federal  Register  publications.  (41  FR 
56500-56502;  42  FR  27352-27354;  48  FR 
26964-26968.) 

OSHA  concluded  that  workers  infooth 
the  textile  and  the  nontextile  industries 
were  at  a  significant  risk  of  byssinosis 
and  other  respiratory  diseases  including 
chronic  bronchitis,  as  a  result  of  their 
exposure  to  cotton  dust  and  in  1978 
issued  a  final  standard  for  cotton  dust 
that  covered  both  the  textile  and  the 
nontextile  industries  (43  FR  27350).  The 
1978  final  standard  set  two  permissible 
exposure  limits  for  the  cotton  textile 
industry.  For  yam  manufacturing 
operations,  the  PEL  is  200  jig/m'  lint- 
free  respirable  cotton  dust  as  an  8-hour 
TWA  and  for  weaving  operations,  the 
PEL  is  750  /ig/m' lint-free  respirable 
cotton  dust  as  an  8-hour  TWA. 

On  review,  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
upheld  the  standard  as  it  applied  to  the 
textile  industry  and  approved  the 
extensive  analysis  of  health  data  set 
forth  in  the  preamble  to  the  standard 
[AFL-CIO  V.  Marshall,  supra].  OSHA's 
findings  of  significant  risk  of  adverse 
health  effects  due  to  exposure  to  cotton 
dust  in  the  textile  industry  have  been 


upheld  by  the  Supreme  Court. 
Specifically,  the  Supreme  Court  noted 
that  OSHA  reUed  on  dose-response 
curve  data  from  the  work  of  Merchant 
and  his  colleagues  that  showed  25%  of 
employees  suHered  at  least  Grade  Vk 
byssinosis  at  500  ^g/m*and  that  12.7% 
of  all  employees  would  suffer  byssinosis 
at  200  ^g/m^  The  Supreme  Court 
commented  on  the  acceptability  of 
OSHA's  effort  to  provide  a  reliable 
assessment  of  health  risk  in  compiance 
with  the  Court's  decision  in  Industrial 
Union  Department  v.  American 
Petroleum  Institute  as  follows:  "It  is 
difficult  to  imagine  what  else  the  agency 
could  do  to  comply  with  this  Court's 
decision.  .  .".^TMI v. Donovan,  supra 
footnote  25.) 

Byssinosis,  sometimes  referred  to  as 
"Brown  lung"  is  characterized  by 
coughing,  breathlessness  or  tightness  of 
the  chest  experienced  on  the  first  day  of 
the  work  week.  A  grading  scheme  for 
byssinosis  reflects  the  differences  in 
duration  of  the  Monday  morning 
symptoms.  These  may  extend  into  other 
days  of  the  work  week  ultimately 
leading  to  permanent  incapacitation.  In 
addition  to  the  symptoms,  byssinosis  is 
often  characterized  by  reductions  in 
pulmonary  function  and  presence  of 
respiratory  airway  obstruction.  These 
symptoms  initially  are  reversible 
through  removal  from  exposure  but  later 
may  become  chronic.  Substantial 
reductions  in  lung  function  limit  physical 
activity  and  place  stress  on  other 
systems  such  as  the  cardiovascular 
system.  Pulmonary  function  can  be 
evaluated  through  tests  such  as  forced 
expiratory  volume  in  one  second  (FEVi) 
or  forced  vital  capacity  (FVC)  which  are 
frequently  used  to  incficate  reduction  of 
normal  respiratory  fimction. 

Other  occupational  illnesses  besides 
byssinosis  have  been  noted  in  workers 
exposed  to  cotton  dust.  Some  examples 
of  these  illnesses  are  weaver's  cough 
which  may  be  attributed  to  airborne 
exposure  to  fungus  from  mildewed 
thread  (Ex.  36  and  37)  and  mill  fever 
which  sometimes  developed  in  those 
unaccustomed  to  or  previously 
unexposed  to  cotton  dust,  followed  by  a 
tolerance  to  the  dust  after  a  few  days 
(Ex.  20).  The  final  standard  was 
designed  to  reduce  the  incidence  of 
byssinosis  and  pulmonary  dysfunction 
in  affected  industries. 

British  studies  published  in  the  1960's 
established  a  dose-response  relationship 
between  exposure  to  cotton  dust  and 
prevalence  of  byssinosis  (Exs.  6-1,  6-55. 
6-56,  6-66).  Studies  conducted  in  the 
United  States  documented  that 
byssinosis,  bronchitis  and  lung  function 
abnormalities  were  also  present  in 
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American  textile  wt  tiktn  (Exs.  6-14. 6- 
15.  0-ia  6-24). 

Beginning  in  the  c  arly  1970*8,  the 
North  Carolina  Sta^  Board  of  Health 
and  researchers  frotn  Duke  University 
conducted  a  study  df  3000  textile 
workers.  This  studyv  conducted  in 
cooperation  with  Biirlington  Industries, 
examined  the  respiratory  health,  dust 
and  exposures  of  workers  in  cotton, 
synthetic  wool  and'blend  operations. 
The  results  of  this  study  were 
summarized  at  the  1963  hearing  by  Dr. 
James  Merchant,  on  e  of  the 
investigators. 

The  results  of  thit  study  agreed 
closely  with  the  findings  of  Roach  and 
Schilling  and  with  Molyneaux  in  regard 
to  dose-response  relationships.  Again  a 
linear  dose-response  relationship 
without  a  clear  threshold  was  observed 
in  preparation  in  yarn  processing  areas. 
It  was  clear  that  cotton  dust  was  an 
important  risk  factor  not  only  for 
byssinosis.  but  alsolfor  bronchitis. 
Similariy  cotton  du^  was  found  to  be 
associated  with  de<4ine  in  pre-shift  FEVi 
over  a  work  shift  Stnoking  was  also 
found  to  be  an  important  risk  factor  for 
byssinosis,  for  bronf:faitis,  and  for  a  pre- 
shift  FEV,  and  FVCI  Evidence  of  an 
interaction  between  smoking  and  cotton 
dust  was  found  for  ^yssinosis 
prevalence  and  to  ajlesser  extent  for 
bronchitis  prevalente  when  the  severity 
of  respiratory  sympjoms  was  taken  into 
account.  The  vertical  elutriator  was 
judged,  not  only  frota  the 
epidemiological  data,  biA  from  an 
industrial  hygiene  s(andMint  to  be  a 
satisfactory  area  salnplingYistrument 
for  this  industry.  {Ei.  192-9\ 

The  permissible  escposurel 
yam  manufacturing 'and  slas^ 
weaving  were  based  i°  P^^ ' 
linear  dose-respons^  relationi 
demonstrated  by  the  MerchantTtudy.  It 
should  be  noted  that  OSHA  recognized 
that  dust  control  aldne,  even  to  the  PEL, 
would  not  adequately  protect  exposed 
workers.  The  Merchant  study  showed 
the  prevalence  of  byssinosis  in  yam 
areas  was  28%  at  5cb  fig*.  13%  at  the  PEL 
(200  fig/m^  and  in  weaving  areas  was 
15%  at  1000  fig/m»  and  5%  at  500  ;ig/m» 
(Ex.  6-51;  43  FR  273^5)  when  no  other 
provisions  were  in  iffect  Therefore,  the 
standard  required  tkat  dust  control  be 
combined  with  othe^  protective 
measures  such  as  medical  surveillance 
and  job  transfer.  OSHA  predicted  that 
the  medical  surveillance  and  other 
provisions  would  fu^her  reduce 
byssinosis  prevalence  (43  FR  27359,  coL 
3).  The  Merchant  aqd  other  earlier 
health  studies  are  d  scussed  at  great 
length  at  43  FR  273S  2-60  (June  23, 1978). 
That  discussion  is  r  ot  repeated  here. 


Since  die  promulgation  of  the  final 
standard  in  1978,  additional  reports  on 
the  effect  of  exposure  to  cotton  dust  in 
the  textile  industry  have  been  published 
or  otherwise  made  available  to  OSHA 
and  have  beeA  made  a  part  of  this 
record  (Ex.  177. 170-0. 175-60. 187-17. 
271). 

At  the  hearing.  Dr.  Gerald  Beck 
discussed  the  results  of  the  study  that  he 
coauthored.  "FoUow-Up  of  Active  and 
Retired  Textile  Workers."  This  1979 
study,  sometimes  called  the  "Yale 
Study",  was  initiated  by  the  late  Dr. 
Arend  Bouhuys.  It  analyzed  the  health 
data  on  a  group  of  active  and  retired 
cotton  textile  workers  in  Columbia,  SC 
who  had  first  been  examined  in  1973. 
Since  all  the  workers  had  been 
employed  in  the  mills  for  at  least  3  years 
prior  to  1955.  the  study  focused  on  older 
workers  with  long  woik  histories  in  the 
mills.  The  study  was  unique  because  it 
included  a  group  of  retired  cotton  textile 
workers.  The  data  on  cotton  textile 
workers  were  compared  to  data 
obtained  from  community-wide 
respiratory  health  surveys  of  individuals 
in  Lebanon,  Connecticut 

Of  the  646  cotton  textile  woricers  who 
participated  in  the  initial  1973  survey, 
383  participated  in  the  follow-up  in  1979. 
These  workers  had  a  higher  prevalence 
(18%)  of  byssinosis  than  controls  (1%). 
This  difference  held  true  when 
nonsmokers  (12%)  as  well  as  smokers 
(26%)  were  compared  to  controls 
(smokers  and  non  smokers  1%).  The 
cotton  textile  workers  also  had  a  higher 
prevalence  of  chronic  bronchitis  (17%) 
as  opposed  to  controls  (3%).  Over  the  six 
year  interval  between  the  initial  study 
and  the  follow-up,  there  was  a  greater 
loss  of  lung  function  as  measured  by 
FEVi  in  the  textile  workers  than  in 
controls. 

Worii  status,  active  or  retired,  could 
also  be  correlated  with  respiratory 
healdi.  Significant  differences  in 
prevalence  of  respiratory  symptoms 
were  found  among  the  three  work  status 
groups  of  cotton  textile  workers:  (1) 
These  who  were  active  at  both  surveys 
(A-A),  (2)  those  who  had  retired  since 
the  initial  survey  (A-R),  and  (3)  those 
who  were  retired  at  both  surveys  (R-R). 
The  prevalence  symptoms  was  lowest  in 
the  A-A  group,  intermediate  in  the  A^ 
group,  and  highest  in  the  R-R  group. 
Symptoms  for  which  significant 
differences  were  found  included  chronic 
bronchitis,  phlegm  production,  dyspnea, 
cough,  and  wheeze. 

Dr.  Merchant  commented  on  the  ' 
findings  of  this  study  and  found  them 
"fully  consistent  with  the  historical 
record."  He  went  on  to  say  that  the 
hazard  has  been  clearly  established  and 


that  the  continued  use  of  controls  is 
necessary.  He  said: 

Therefore,  it  is  reasonable  to  conclude  that 
cotton  dust  if  uncontrolled,  will  result  in 
chronic  obstructive  lung  disease  among  tiiose 
with  prolonged  occupational  exposure.  This 
was  the  conclusion  of  the  World  Health 
Organization  in  their  Recommended  Health 
Based  Occupational  Exposure  Limits  for 
Selected  Vegetable  DusU  (1983).  Although      ., 
the  National  Research  Ck)uncil  report  on 
byssinosis  questioned  whether  then  was 
enough  evidence  to  conclude  that  the  cotton 
dust  by  itself  caused  chronic  obstructive  lung 
disease,  they  found  that  this  was  probable 
and  stated  clearly  that  it  was  important  to 
regulate  cotton  dust  exposure  (Tr.  284-285). 

As  part  of  its  comments  in  response  to 
the  ANm,  the  ATMI  submitted  a 
critique  of  the  Yale  study  prepared  by 
Epidemiology  Resources,  Inc.  This 
analysis  criticized  the  study  on  several 
points  including  the  method  of  selecting 
and  expanding  the  cohort  the 
incomplete  follow-up  of  the  original 
cohort  and  controls;  the  use  of  controls 
from  a  separate  geographical  location: 
and  the  lack  of  dose-response 
calculations.  OSHA  concludes  that  Dr. 
Beck  gave  valid  responses  to  many  of 
these  criticisms  during  his  testimony 
and  daring  the  question  and  answer 
session  that  followed  his  testimony  (Tr. 
1097-1134).  He  commented  on  the 
reasons  why  all  of  the  individuals 
eligible  for  the  original  cohort  were  not 
included;  the  validity  of  the  controls 
used;  the  effect  on  follow-up  when 
workers  die  or  move  from  the  area;  the 
lack  of  assistance  from  the  employers; 
and  the  difficulties  in  determining  a 
dose-response  when  exact  exposure 
levels  are  unknown. 

During  the  hearings,  however,  the 
point  was  made  that  the  workers 
studied  were  exposed  to  cotton  dust  in 
the  ig30's,  19408. 1950's,  and  1960's 
when  dust  levels  were  much  higher  than 
they  are  today  and  when  there  was  little 
or  no  medical  surveillance.  Many 
witnesses  in  addition  to  Dr.  Beck  were    , 
questioned  on  this  point  and  the 
consensus  was  that  the  conditions  in  the 
mills  have  improved  dramatically  (Tr.  - 
537-38.  Tr.  96,  Tr.  517).  They  agreed  that 
as  a  result  of  dust  controls,  medical 
sujrveillance  and  other  protective 
measures,  workers  employed  in  cotton     ' 
textile  mills,  particularly  new  workers,    . 
are  much  better  protected  and 
substantially  less  likely  to  suffer  from 
the  long  term  as  well  as  short  term 
adverse  effects  of  cotton  dust  exposure 
than  the  workers  in  the  Yale  study. 

In  1982,  the  National  Academy  of 
Sciences  published  a  report  by  the 
National  Research  Council's  Committee 
on  Byssinosis  (Ex.  177).  The  Committee   ■ 
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investigated  the  scientific  literature  and 
reported  on  the  complex  nature  of 
cotton  dust,  the  search  for  an  etiological 
agent,  the  definition  of  byssinosis,  the 
identification  of  risk  factors,  and  the 
need  for  additional  research.  The 
Committee  agreed  tfiat  the  evidence 
clearly  demonstrated  an  acute  response 
to  the  dust,  but  caUed  for  additional 
research  to  clarify  the  relationship 
between  cotton  dust  and  chronic  lung 
disease.  Although  the  Qmunittee 
identified  additionai  research  needs 
relating  to  the  problem  of  respiratory 
disease  in  cotton  textile  workers,  it  did 
not  question  the  appropriateness  of  or 
need  for  the  cotton  dust  standard.  Also 
included  was  a  minority  repori  whidi 
expressed  disagreement  with  several  ot 
the  Committee's  findings  on  the 
relationship  between  acute  and  chronic 
disease  and  the  definition  of  byssinosis. 
At  the  public  hearing.  Dr.  Hans  WeUl, 
a  member  of  the  Committee,  discussed 
the  findings  of  the  Committee  as  they 
related  to  the  standard.  He  said: 

The  NAS  Committee  on  Bytsinosit 
considered  that  its  primary  responsibility 
was  to  evaluate  the  scientific  evidence 
regarding  the  respiratory  health  effects  of 
cotton  dust  exposure.  This  in  no  way  leads  to 
the  conclusion  that  the  important  social 
issues  which  relate  to  occupational  health 
must  not  often  be  addreMed  in  the  absence  of 
convincing  sdentific  evidence.  The 
committee  felt  that  they  must  indeed  be  dealt 
with  in  a  timely  and  equitable  way.  The  need 
for  additional  studies  to  clarify  the  dust- 
chronic  airways  effect  relationship  or  the 
findings  of  some  investigators  that 
uncharacterized  mill  factors  may  influence 
byssinosis  risk  are  not  attacks  on  the  present 
or,  for  that  matter,  any  cotton  dust  standard. 
We  specifically  stated  that  'The  committee 
does  not  intend  to  imply  that  the  need  for 
such  studies  precludes  the  need  for 
maintenance  of  adequate  dust  controls  in  the 
working  environment".  As  regards  chronic 
pulmonary  disease,  we  said  that  such  a 
disease  outcome  is  plausible  and  may  have 
been  a  consequence  of  the  exposure.  We 
simply  find  that  the  evidence  needs 
strengthening. 

Rational  public  policy  must  be  based  in 
part  on  valid  scientific  evidence  while 
consideration  is  given  to  nonscientific  issues. 
The  process  is  appropriately  a  phased  one, 
accomplished  without  losing  the  necessary 
rigor  of  the  scientific  evaluation.  Once  done, 
social  decisions  are  made  in  the  broader 
context,  with  input  from  all  interested  parties. 
Worker  interests  are  best  served  when  the 
acquisition  of  knowledge  (research)  cmd 
analysis  and  interpretation  of  results  are  free 
of  pressures  resulting  from  these  wider  public 
concerns  since  understanding  and  prevention 
of  workplace-induced  diseases  depends  on 
this  unencumbered  process.  (Ex.  192-7) 

The  issue  of  disease  prevention 
programs  in  the  face  of  information  gaps 
was  also  addressed  by  Dr.  Harold 
Imbus.  Dr.  Imbus,  testifying  at  OSHA's 


request  also  attested  to  the  benefits  of 
acting  to  prevent  hmg  impainnent  even 
thou^  some  questions  reaiain  to  be 
answered.  He  stated: 

*  *  *  I  agree  with  tboM  who  My  Utai  wc 
do  not  need  to  bavt  all  tha  aoswacs  in  ordar 
to  set  up  prevention  pragraiDa.  Nothiag 
iUostrates  this  more  drunaticaliy  than  tba 
cotton  dust  issue. 

Here  we  have  a  subctaoce  capable  of 
causing  hing  disease.  We  do  not  even  know 
what  the  agent  tn  the  substance  is. 

*  *  *  However,  by  estaUisMng  preventive 
programs  with  the  philosophy  ftat  we  will  try 
to  prevent  all  bmg  dissase  trregardlus  of  its 
cause,  we  have  ban  aUt  to  show  a 
remarkable  raductloa  in  prevalence  of  long 
disease  in  the  cotton  textile  industry.  This 
has  ofiered  a  great  deal  of  protection  for 
employees  from  both  occu|>atioaaI  and  non- 
occupational hmg  disease.  fTr.  SB-SO) 

Dr.  Merchant  is  one  of  the  world's 
leading  experts  on  cotton  dust-related 
disease.  Dr.  Weill  is  a  recognized  expert 
on  occupationally-related  pulmonary 
disease.  Dr.  Imbus  was  medical  director 
of  Burlington  Industries  for  many  years 
and  was  responsible  for  programs  of 
medical  surveillance  and  dust  control 
which  substantially  improved  the  health 
of  Burlington  employees  in  the  1970*8. 

OSHA  also  received  reports  from  the 
ATMI  summarizing  medical  surveillance 
data  from  a  large  number  of  textile 
workers.  The  "Imbus  Report**,  prepared 
by  Dr.  Harold  Imbus  of  Health  and 
Hygiene,  Inc.,  {Ex.  175-60)  covered 
approximately  41,000  workers  and  the 
summary  prepared  by  ELB  Associates 
(Ex.  187-17)  covered  52,000  employees. 
In  addition  to  their  siunmary,  ELB 
Associates  also  provided  the  raw  data 
on  workers  from  23  of  the  companies 
(Ex.  271). 

These  data  indicated  that  the 
prevalences  of  byssinosis  and  bronchitis 
have  been  dramatically  reduced  in  the 
textile  industry.  The  overall  prevalence 
rate  for  byssinosis  was  less  than  1.0%, 
and  the  bronchitis  prevalence  rate 
ranged  from  6.096  to  7.0%.  In  their 
testimony.  Dr.  Merchant  and  Dr.  Imbus 
attributed  the  reduction  in  respiratory 
disease  in  these  workers  to  a 
combination  of  dust  control  and  medical 
surveillance  (Exs.  192-0, 192-2).  In 
addition,  Dr.  Merchant  pointed  to  the 
prescreening  of  new  employees  and  the 
retirement  of  older  employees  as  factors 
contributing  to  the  decreased  prevalence 
of  respiratory  disease  (Ex.  192-9).  He 
stated: 

It  is  my  opinion  that  at  least  three 
processes  have  played  an  important  role  in 
reducing  the  prevalence  of  health  eflects  in 
the  textile  industry.  First,  and  most 
important,  is  improved  dust  control  through 
improved  machine  design,  plant  design,  use 
of  effective  exhaust  ventilation. 
Technological  feasibility  was  demonstrated 


at  the  tima  of  the  original  cotton  dust  heafti«. 
and  these  observatioos  have  now  been 
largely  validatad  by  dis  record  the  industry 
has  established  with  substantial  compliance 
with  this  standard — well  before  the  date  they 
were  required  to  meet  the  dust  control 
provision.  H  is  Important  to  note  these 
Industries  have  done  this  while  improving 
efficiency  and  remaining  competive  in  the 
woridmaikat 

Secondly.  A*  nodical  surveillance  program 
has  played  an  important  role  in  identifying 
tfaoea  aflacted  by  cotton  dust  and  transferring 
them  to  lower  risk  areas,  thereby  reducing 
exposure  and  health  effects  in  this  manner. 

Another  selection  process  which  has  no 
doubt  played  an  Important  role  in  producing 
a  healthier  workforce  has  l>een  the 
widespread  use  of  medical  criteria  for  hiring 
in  this  industry. 

*  *  *  This  together  with  retirement  and 
sometimes  compensation  of  older  and 
disabled  cotton  textile  workers  has  produced 
a  highly  selected  and  relatively  healthy 
woikforce  in  these  companies. 

Althou^  the  Imbus  and  ELB  sorveys 
were  not  formal  epidemiological  studies 
and  did  not  employ  all  techniques 
traditionally  used  in  such  studies 
(control  populations,  for  instance),  they 
provided  the  Agency  with  the  most 
current  medical  surveillance  data  on  a 
very  large  number  of  workera.  They 
provide  a  very  encouraging  pictme  of 
the  health  of  textile  woricers  today  and 
the  success  of  the  cotton  dust  standard 
in  improving  the  health  oi  textile 
workera. 

Significant  Riak  Analysis 

The  cotton  dust  standard  was  based 
on  data  demonstrating  significant 
excess  risk  of  byssinosis  and  other 
respiratory  symptoms  in  workera 
exposed  to  cotton  dust  in  the  early 
1970*8  and  earlier.  Those  data  also 
showed  that  reductions  in  exposure 
substantially  reduced  the  risk.  Both  the 
Court  of  Appeals  and  Supreme  Court 
upheld  OSHA  s  analysis  of  the  studies 
and  OSHA*8  conclusion  that  the 
standard  was  needed  to  substantially 
reduce  a  significant  risk  of  disease. 
Indeed  the  Supreme  Court  said  of 
OSHA's  analysis.  "It  is  difficult  to 
imagine  what  else  the  agency  could  do 
to  comply  with  the  Court's  decision  in 
Industrial  Union  Department  v. 
American  Petroleum  Institute."  (The 
"benzene  decision"  where  the  Supreme 
Court  set  forth  the  significant  risk 
requirement.)  ATMI  v.  Donovan,  452 
U.S.  490  (1981).  As  just  discussed  the 
two  recent  sets  of  studies  essentially 
confirm  the  need  for  and  success  of  the 
cotton  dust  standard.  The  Yale  study 
indicates  that  high  exposures  over  a 
period  of  time  lead  to  chronic  Ituig 
disease  that  may  be  irreversible.  The 
Imbus  and  ELB  surveys  indicate  that  the 
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reductions  in  exposure,  the  institution  of 
medical  surveillance  programs,  and 
other  protective  measures  required  by 
the  standard  havt  substantially 
improved  the  heajth  of  the  workforce. 

OSHA  requested  three  leading 
experts  in  byssin*sis  and 
occupationally-reiated  pulmonary 
disease  to  give  their  own  views  on  the 
standard  and  subsequent  developments. 
In  their  statements  cited  above  they 
agree  that  the  Merchant  data  were  valid 
and  that  they  accarately  represented  the 
conditions  of  textile  workers  subject  to 
uncontrolled  exposures  preceding  the 
early  1970*8.  They  also  agree  that  the 
standard's  requirements  for  reducing 
exposures  with  di^st  controls  and  for 
medical  surveillance  have  substantially 
improved  the  health  of  the  woric  focce 
today  as  indicated  by  the  new  surveys. 
There  is  some  disagreement  about  the 
relative  importanSe  of  medical 
surveillance  and  dust  control,  but  all 
agree  both  are  nesded. 

There  was  no  serious  challenge  during 
this  proceeding  t»OSHA's  original 
conclusion  and  th^  opinions.  There 
was  some  disagre^ent  on  the 
applicability  of  th^  results  of  the  Yale 
study  to  today's  woriiforce,  and  the 
National  Cotton  Oouncil  submitted  a 
brief  two  paragrai^h  criticiam  of  the 
applicability  of  th*  standard  to  weaving 
operations  but  provided  no  detailed 
analysis  (Ex  276,  p.  20).  The  American 
Textile  Manufacturers  Institute 
concluded  in  its  p^st  hearing  briet 

In  sum,  the  respiratory  health  of  cotton 
textile  workers  today  has  improved  markedly 
over  what  was  repotted  in  past  decades: 
iMsed  on  the  Imbus  and  F-lR  surveys,  it 
compares  favorably  to  the  respiratory  health 
of  workers  who  are  iiot  exposed  to  cotton 
dust.  However,  therS  continues  to  be 
controversy  and  ungertainty  over  the  extent 
to  which  these  favorable  respiratory  health 
findings  are  attributSble  to  the  reductions  in 
dust  levels  mandated  by  the  present 
standard,  as  oppose^  to  the  implementation 
of  medical  surveiUaSce  programs  and  the  use 
of  respirators  and  employee  transfers  in 
appropriate  cases,    j 

Whatever  the  rea^n.  the  fact  is  that  in 
combination,  these  dements  of  the  Standard 
appear  (o  be  having  the  desired  effect 
Moreover,  most  of  the  capital  expenditures 
needed  to  achieve  the  PELs  specified  in  the 
present  Standard  have  already  been 
committed,  and  with  the  exception  of  the 
processing  of  coarscicount  ring  spun  yams. 
the  vast  majority  of  ^tton  textile  operations 
have  largely  been  bn>ught  into  compliance 
»vith  these  PELs.  For  these  reasons,  the  PELs 
of  200  >ig/m'  in  yarn  manufacturing  and  750 
Hg/tn'  in  slashing  aqd  weaving  should 
remain  unchanged  ill  tiie  revised  standard. 
(Ex.  280,  p.  11) 

O^iA's  original  analysis  of  the  need 
for  the  cotton  dusi  standard  to 
substantially  reduce  significant  risk  of 


disease  was  upheld  by  the  Supreme 
Court  It  is  confirmed  by  subsequent 
studies  discussed  above,  and  the 
opinion  of  leading  experts  and  relevant 
imions  and  trade  associations  just 
quoted.  The  standard  has  substantially 
improved  the  health  of  cotton  textile 
woikers  as  intended.  Therefore  there  is 
no  need  nor  piupose  in  engaging  in 
additional  significant  risk  analysis  for 
employees  in  the  textile  industry. 

OSHA  concludes  that  the  evidence 
dearly  docimients  the  need  for  a  cotton 
dust  standard  in  this  industry. 
Furthermore,  the  new  evidence 
demonstrates  the  effectiveness  of  the 
standard  in  dramatically  reducing  the 
prevalence  of  byssinosis.  bronchitis  and 
loss  of  lung  function  in  cotton  textile 
workers  and  the  standard  has  indeed 
substantially  reduced  significant  risk. 
OSHA  commends  the  textile  industry's 
actions  to  reduce  cotton  dust  exposure, 
to  institute  medical  surveillance  and  to 
comply  with  the  other  requirements  of 
the  cotton  dust  standard. 

nL  Occupatiooal  Health  Implications 
and  Significant  Risk  Analysis  From 
Exposurs  to  Cotton  Dust  Exposure  in  the 
Nontextile  industries  and  Scope  of 
Coverage 

A.  Introduction 

OSHA  issued  a  standard  in  1978 
covering  most  users  6f  cotton.  When  the 
final  standard  was  published  in  1978, 
the  permissible  exposure  limits  for  lint- 
free  respirable  cotton  dust  divided  the 
covered  industries  into  three  segments: 
yam  manufacturing  (200  fig/m'  8-hr 
TWA);  slashing  and  weaving  (750  fig/ 
m*  8-hr  TWA);  and  all  others  including 
knitting  (500  /xg/m*  8-hr  TWA).  The 
industries  covered  by  the  500  fig/m'  PEL 
came  to  be  called  the  nontextile 
industries.  This  led  to  the  rather 
confusing  designation  of  the  knitting 
industry  as  a  nontextile  industry, 
nomenclature  which  is  retained  in  this 
document 

The  scope  of  coverage  of  the  1978 
standard  in  the  nontextile  industries 
was  determined  by  the  evidence  in  the 
record  and  by  policy  views.  The  Agency 
concluded  that  evidence  of  adverse 
health  effects  in  the  nontextile 
industries  could  be  reinforced  by  the 
strong  evidence  in  the  textile  industry 
and  stated: 

Although  these  studies  of  nontextile 
industries  do  not  provide  precise  dose- 
response  data,  this  data  clearly  establishes 
that  exposure  to  cotton  dust  in  these 
industries,  regardless  of  the  stage  of 
processing  in  which  the  dust  is  generated, 
results  in  byssinosis  and  other  respiratory 
diseases  qualitatively  indistinguishable  from 
those  arising  in  the  textile  industry.  (43  FR 
27382) 


As  the  regulatory  history  states,  this 
rationale  was  accepted  by  the  Court  of 
Appeals  for  cottonseed  processing  and 
classing  and  warehousing.  The  decision 
stated: 

The  exact  nature  of  the  health  hazard 
posed  by  cotton  dust  remains  subject  to 
medical  debate.  The  agency  had  before  it     ' 
conclusive  evidence  that  dust  found  in  textile 
mills  causes  debilitating  disease:  it  also  had 
some  evidence  of  related,  though  less  severe, 
health  impairments  among  workers  in 
nontextile  industries.  Although  petitioners 
point  to  differences  among  the  industries. 
OSHA's  mandate  requires  it  to  protect 
workers  in  all  industries.  We  find  that  OSHA 
fulfilled  this  mandate  by  reasonably  relying 
on  medical  evidence  from  the  textile  industry 
and  evidence  of  health  impairments  among 
nontextile  workers.  The  differences  in  the 
industries  that  were  cited  by  petitioners  do 
not  undermine  the  agency's  determination. 
(617  F.  2nd  636  (1979)  p.  666-7) 

The  knitting  industry  did  not  legally 
challenge  OSHA's  findings  concerning 
this  industry,  and  although  the  waste 
processing  industry  did  challenge  the 
standard,  no  judicial  decision  has  been 
made  in  this  case. 

Following  publication  of  the  final 
standard  in  1978.  new  studies  were 
completed  by  NIOSH  and  other 
investigators  which  examined  the  health 
of  nontextile  workers  exposed  to  cotton 
dust.  Based  on  the  new  studies,  the     „-■. 
unsettled  legal  status  of  most  of  the 
nontextile  segments,  and  the  different 
composition  of  the  dust  in  different 
processes,  OSHA  concluded  that  data 
for  each  segment  should  be  reviewed. 
OSHA  also  concluded  for  these  reasons 
that  this  review  should  give  the  greatest 
weight  to  the  studies  from  each 
particular  segment  in  determining 
whether  regulation  was  needed  for  each 
segment 

OSHA  issued  an  ANPR  on  February  9. 
1982  requesting  new  information  on  the 
health  of  exposed  workers  in  the 
nontextile  industries  (47  FR  5906),  On 
June  10. 1983,  OSHA  proposed  to  amend 
the  1978  cotton  dust  standard.  The 
Agency  proposed  to  exclude  classing, 
warehousing,  knitting,  and  cottonseed 
processing  from  both  29  CFR  1910.1000 
and  29  CFR  1910.1043.  OSHA  proposed 
to  exclude  waste  processing  from  29 
CFR  1910.1043  but  did  not  propose  to 
exclude  this  industry  from  29  CFR 
1910.1000.  Commenters  were  invited  to 
present  evidence  and  testimony  on  this 
subject. 

B.  Knitting      . 

The  1978  standard  set  a  permissible 
exposure  limit  of  500  ^tg/m*  lint-free 
respirable  cotton  as  an  8-hour  TWA  for 
cotton  knitting  operations  which  include 
the  knitwear  and  hosiery  industries.  No 
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direct  evidence  of  adverse  health  ejects 
was  cited  for  knitting,  and  these 
operations  were  covered  by  the  1978 
final  standard  based  on  evidence  from 
other  sectors. 

The  first  detailed  analysis  of  the 
status  of  the  respiratory  health  of 
knitting  workers  exf)osed  to  cotton  dust 
was  submitted  to  OSHA  in  January  of 
1982.  This  interim  report  was  entitled 
"^Analysis  of  Pulmonary  Function  Data 
of  Knitting  Industry  Workers"  and  is 
often  referred  to  as  the  Boehlecke/ 
Battigelli  report.  Drs.  Brian  Boehlecke 
and  Mario  Battigelli  of  the  University  of 
North  Carolina  prepared  the  report 
which  was  submitted  to  OSHA  by  the 
National  Knitwear  Manufacturers 
Association  (NKMA]  in  support  of  its 
petition  for  a  stay  of  enforcement  of  the 
standard  (Ex.  174).  A  Hnal  report  was 
submitted  in  July  of  1982  (Ex.  183). 

This  report  has  been  discussed  in 
detail  elsewhere  (47  FR  35255;  48  FR 
5268;  48  FR  26967).  Briefly,  the  report 
found  that  the  respiratory  health  of  the 
knitwear  and  hosiery  workers  studied, 
specifically  the  prevalences  of  chronic 
cough,  chronic  phlegm,  mild  dyspnea, 
and  byssinotic  symptoms,  were  similar 
to  a  group  of  blue-collar  workers  not 
exposed  to  respiratory  hazards.  The 
authors  did  report  that  14.6%  of  the 
participants  showed  an  overshift  decline 
in  FEVi  of  5%  or  greater.  They  state  that 
a  similar  percentage  of  workers  in  wool 
and  synthetic  operations  showed  such  a 
decline.  A  deleterious  effect  of  smoking 
was  seen.  Average  dust  levels  were  well 
below  the  500  ^ig/m*  PELh  ranging  from 
30-443  ^g/m'  for  knitwear  plants  and 
38-269  /ig/m'  for  hosiery  plants.  The 
authors  compared  the  plants 
represented  in  their  report  with,  the 
industry  as  a  whole  and  concluded  that 
the  study  group  was  representative  of 
the  industry. 

Based  on  the  information  in  the  report, 
OSHA  published  a  notice  of  proposed 
stay  of  enforcement  of  the  cotton  dust 
standard  for  the  knitwear  and  hosiery 
industries  (47  FR  35255)  and  requested 
comments.  Twenty  individuals  or  groups 
responded  to  the  notice  with  written 
comments.  Eighteen  of  these  comments 
were  in  support  of  the  stay  but  did  not 
provide  any  detailed  comments  on  the 
Boehlecke/Battigelli  report. 

Both  NIOSH  (Ex.  182-20)  and  Mr. 
Andy  Oberta,  president  of 
Environmental  Resources  Group,  Inc. 
(ERG,  Inc.),  (Ex.  182-1)  provided  specific 
comments  on  the  report.  Mr.  Oberta 
stated  that  ERG,  Inc.  provides  medical 
exams  and  exposure  monitoring  to  the 
knitting  industry.  He  further  states  that 
the  results  of  the  medical  examinations 
cited  in  the  report  were  "consistent  with 
those  which  we  have  obtained  from  our 


own  testing  of  approximately  400 
workers  in  knitting  and  hosiery  mills." 
(Ex.  182-1)  He  called  attention  to  the 
14.6%  of  workers  with  an  overshift 
decline  in  FEVi  and  was  critical  of  the 
lack  of  dose-response  information. 
NIOSH  reviewed  the  report  at  the 
request  of  OSHA  and  provided  detailed 
comments  (Ex.  182-20).  It  pointed  out, 
among  other  things,  the  limited  control 
that  the  authors  had  over  the  selection 
of  the  study  population  and  suggested 
that  there  may  be  some  evidence  of  a 
dose-response  relationship  that  should 
be  followed  up.  Both  NIOSH  and  Oberta 
cautioned  against  the  generalization  of 
the  results  of  this  study  to  the  entire 
industry.  Mr.  Oberta  suggested  that 
OSHA  consider  data  from  other  sources 
before  making  a  final  decision. 

Although  some  commenters  pointed  to 
shortcomings  in  the  report  none  of  the 
comments  disputed  the  basic  findings  df 
the  study,  namely  that  there  was  no 
excess  of  chronic  respiratory  disease  in 
knitting  workers  at  the  exposure  levels 
studied.  Based  on  the  analysis  of  the 
report  and  a  review  of  the  comments, 
OSHA  reached  a  conclusion  that  the 
Boehlecke-Battigelli  report  provided 
sufficient  information  to  extend  the  stay 
until  the  review  of  the  standard  was 
completed  and  published  a  notice  to  that 
effect  in  the  Federal  Register  on 
February  3, 1983  (48  FR  5267) 

As  part  of  the  proposed  amendments 
to  the  standard,  OSHA  proposed  that 
the  entire  knitting  industry,  including 
knitwear  and  hosiery  manufacturers,  be 
excluded  from  coverage  from  both  the 
1976  standard  and  the  earlier  cotton 
dust  standard  and  requested  comments 
on  this  proposal  (48  FR  26980).  Following 
the  publication  of  that  proposal,  a 
number  of  commenters  including  the 
National  Knitwear  Manufacturers 
Association  and  the  National 
Association  of  Hosiery  Manufacturers 
wrote  in  support  of  exempting  the 
knitwear  and  hosiery  industries  from 
coverage  under  any  standard  for  cotton 
dust  (Exs.  187-4. 187-7, 187-10, 187-11, 
187-18,  and  187-21).  They  based  their 
recommendations  on  the  results  of  the 
Boehlecke/Battigelli  report  and  on  their 
contention  that  OSHA  had  not  made  a 
threshold  finding  of  signiHcant  risk  for 
workers  exposed  to  cotton  dust  in  this 
industry.  Other  commenters,  including 
NIOSH  and  the  American  Public  Health 
Association  (APHA),  cautioned  OSHA 
against  exempting  the  knitting  industry 
because  they  contended  that  those 
workers  who  were  at  risk  from  exposure 
to  cotton  dust  would  be  unprotected 
(Exs.  187-14, 187-8, 187-23,  APHA 
unnumbered  comment). 

OSHA  requested  that  Dr.  Brian 
Boehlecke  testify  as  an  expert  witness 


on  the  status  of  the  health  of  knitting 
workers  at  the  public  hearings  held  in 
Washington,  D.C.  in  September  1983.  In 
his  testimony.  Dr.  Boehlecke  discussed 
the  report  that  he  coauthored  with  Dr. 
Battigelli.  He  also  described  the 
sponsorship,  sources  of  medical 
surveillance  data,  the  blue  collar 
comparison  group  and  the  authors' 
requests  for  additional  data  on  work 
histories.  He  then  restated  the 
conclusions  of  the  report 

In  these  data,  chronic  loss  of  lung  function 
and  increased  prevalence  of  respiratory 
symptoms  were  clearly  associated  with 
cigarette  smoking.  After  controlling  for  the 
effect  of  smoking,  we  were  unable  to 
demonstrate  a  significant  chronic  effect  of 
knitting  room  dust  exposure  on  pulmonary 
function. 

The  small  acute  decrement  in  lung  function 
over  the  workshift  in  these  workers  was  no 
greater  than  that  reported  in  workers 
exposed  to  dust  from  synthetic  fibers  or  wool, 
and  may  represent  a  nonspecific  effect  of 
knitting  room  dust. 

The  prevalence  of  nonspecific  respiratory 
symptoms  in  the  knitting  workers  was  not 
increased  over  that  reported  in  nonexposed 
blue  collar  workers  and  the  prevalence  of 
byssinotic  symptoms  was  similar  to  that  of 
workers  exposed  to  dust  from  synthetic  fibers 
or  wool 

Hie  consistency  of  results  among  several 
types  of  analysis  supports  the  conclusion  that 
luiitting  room  work  was  not  associated  with 
important  adverse  effects  on  the  respiratory 
system  in  the  workers  in  this  study.  Although 
we  have  presented  some  information 
suggesting  that  the  study  group  was  a 
reasonably  representative  sample  of  workers 
in  the  knitting  trades,  additional  information 
would  be  useful  before  forming  a  final 
judgment  on  this  question.  (Tr.  54-55) 

Although  Dr.  Boehlecke  stated  that 
the  results  support  exempting  the 
knitting  industry  from  a  PEL  and 
exposure  monitoring,  he  expressed 
reservations  about  ending  medical 
surveillance  requirements  based  solely 
on  the  results  of  this  report  and 
suggested  that  additional  medical 
surveillance  data  be  collected.  He  went 
on  to  add: 

*  *  *  I  believe  that  consideration  should 
also  be  given  to  requiring  medical  monitoring 
of  workers  each  two  years  for  a  limited 
period  of  time  to  gather  information  to 
confirm  the  conclusions  of  our  report  and  to 
ensure  adequate  protection  of  the  health  of 
current  workers  should  some  exceptions  to 
these  conclusions  be  found. 

I  cannot  say  with  certainty  what  period  of 
time  might  be  necessary  to  provide  adequate 
corroboration  of  our  conclusions,  but  suggest 
that  at  least  four  years  of  information,  that  is 
two  follow-up  examinations,  would  be 
needed  to  obtain  sufficient  data.  (Tr.  S5-S6) 

In  response  to  a  question.  Dr. 
Boehlecke  said: 
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*  *  *  Ithinkthattarv«iDane*shouidlM 
conaderad  every  hn^  ytan  in  lUa  partkadar 
iadmatwy,  as  1  said  far  a  Hmitad  patiod  of  tima. 

K  after  tiist  p«no4  of  tima  ao  ovidanos  ia 
forthcaming  that  ludgieats  an  iaiportant  risk 
to  health,  than  surv^Iance  would  not 
necessarily  be  mandatory  in  my  opinion.  (1>. 
59) 

Mr.  Robert  Bias  chard,  president  of  the 
National  Knitwea  r  Manufacturers 
Associatioa  (NiCMA^  testified  that  it 
was  the  opinion  of  his  organization  that 
there  had  been  nd  evidence  presented 
which  disputed  the  findings  of  the 
Boehlecke/Battig^lli  report  and  that  the 
NKMA  supported  a  total  ex^nption  of 
the  knitting  indusi  ry  from  the  cotton 
dust  standard.  In  response  to 
questioning,  be  ststed  that  he  was 
unaware  of  any  operations  in  the 
knitting  industry  with  exposures 
exceeding  500  /igha'.  In  answer  to  a 
question  as  to  whether  the  indestry 
woold  commit  itself  to  do  the  additional 
medical  surveil!ai)ce  recommended  by 
Dr.  Boehlecke,  Mr«  Blanchard  stated: 

I  ikiak  I  understaiid  Dr.  Boehlecke  as  a 
medical  doctor  and  4s  a  human  being:  I  think 
that  I  «inmU  like  to  liave  everybody  checked 
every  mooth  or  two  to  make  sure  that 
everybody  was  in  e^ceilent  health.  Howevai. 
I  feel  there's  really  qo  justification  for  his 
actioo  in  this  partioilar  esse.  As  Tve  said 
before.  I  think  most  Industry  people 
understand  good  health  is  good  for  their 
business  and  obvioi^y  it's  good  for  their 
employees.  I  see  no  justification  for  it  no.  (Tr. 
756) 

He  did  agree,  howjever,  to  discuss  this 
matter  of  continuad  medical 
surveilliance  withjhis  members  and 
submit  their  respopse  in  a  postfaearing 
comment. 

Following  the  hearing,  Mr.  Blandiard 
responded  by  lett^  to  the  question.  He 
replied  in  part: 

After  investigation.  I  was  al>le  to 
determine,  as  I  testiied,  that  almost  all  of  the 
companies  represented  in  the  "Analysis  of 
Pulmonary  FunctionJData  of  Knitting  Industry 
Workers"  are  contin^g  to  do  some  type  of 
testing  to  meet  their  jindividual  needs; 
however,  such  testitijg  is  not  necessarily  the 
same  as  done  for  Dr.  Boehlecke's  study. 

*  *  *  If  OSHA  wishes  to  consider 
monitoring  in  two  ai}d/or  four  years,  we 
suggest  it  fund  an  e^fdemioiogical  study  by 
NIOSH.  Our  membe^.  the  past  knitwear 
participants,  would  Sot  hesitate  to  consider 
opening  their  plants  for  such  woriL  (Ex.  228) 

Mr.  Sid  Smith,  president  of  the 
National  Association  of  Hosiery 
Manufacturers  (NAHM],  concurred  with 
the  testimony  of  ^r.  Blanchard  when  he 
stated: 


*  *  'Therecord 
and  technically  acc^abie 
that  there  is  no  prevalence 
symptoms  or  other 
evidenced  in  the  kn; 


I  low  contains  substantive 
data  that  shows 

of  byssinosis 
respiratory  difTicuIties 
i  ting  and  hosiery 


industries  baaed  on  tha  niiml>er  of  years 
worked  in  knitting,  even  tiioogh  the  use  of 
cottoD  yana  is  in  evidence. 

*  *  *  Based  on  the  aforeaientioiied 
inforaatiao  and  data  submitted,  we  concar 
with  the  coBclusioD  reached  by  bo'b  OSHA 
and  NIOSH  that  the  workers  in  the  knitting 
and  hosiery  industries  appear  to  have  no 
significant  risk  of  impaired  health  and  that 
therefore,  the  industry  should  be  excluded 
from  coverage  from  CFR  19iai043  and  CFR 
ISiaiOOa  (Tr.  762) 

In  response  to  a  question  concerning 
dust  levels,  Mr.  Smith  said:  "^y 
recollection  is  that  the  majority  of  those 
are  in  the  very  low  end  of  that  range,  in 
the  100  to  200  [jig/m^,  maybe  250  [p,g/ 
ml  range."  (Tr.  767)  He  also  agreed  to 
contact  his  membership  to  determine 
whether  they  would  be  wiDing  to 
conduct  the  additional  medical 
surveillance  examinations 
recommended  by  Dr.  Boehlecke. 

In  one  of  their  posthearing  comments 
(Ex.  2311.  the  NAHM  expressed  the 
opinion  that  it  had  provided  OSHA  with 
full  justiiicatioa  for  excluding  the 
hosiery  and  knitting  industries  from  all 
provisions  of  the  standard  including  the 
medical  surveillance  provisions.  They 
concluded  by  saying: 

If.  foUofwinc  total  exemption  from  the 
cotton  dust  standard  for  the  luuttiog  and 
hosiery  industries.  OSHA  «woukl  like  to  make 
a  specific  proposal  on  various  issues,  we 
would  certainly  be  open  to  discussing  the 
matter.  (Ex  231) 

OSHA  wrote  to  Mr.  Andy  Oberta  of 
ERG.  Inc.  and  requested  that  he  provide 
"any  data  or  other  relevant  information 
concerning  the  health  of  either  knitting 
or  hosiery  workers  or  both"  that  he  had 
not  previously  supplied  to  the  record 
(Ex.  246).  For  reasons  of  chent 
confidentiality.  Mr.  Oberta  was  imable 
to  provide  specific  results  of  medical 
examinations  but  he  did  supply 
comments  cm  the  Boehlecke/Battigelli 
report  based  on  his  company's 
experience  in  the  knitting  industry  (Ex. 
L-1).  He  stated  that  dust  levels  obtained 
in  surveys  conducted  by  ERG.  Inc.  were 
"considerably  higher  than  those 
reported  in  the  B/B  [Boehlecke/ 
Battigelli}  report."  Ffc  also  reported  that 
when  hosiery  and  knitwear  workers 
were  analyzed  separately  that  more 
hosiery  workers  than  knitwear  workers 
showed  evidence  of  decreased  lung 
function  (Ex.  182-1). 

Drs.  Boehlecke  and  Battigelli 
responded  to  Mr.  Oberta's  criticism  in 
their  posthearing  comment  (Ex.  274). 
They  stated  that  their  study  group  was 
"reasonably  representative  of  the 
industry  as  a  whole"  and  that  the 
relatively  small  difference  in  the  dust 
levels  between  their  report  and  the  ERG 
data  (less  than  75  fig/m'  for  knitwear 


and  less  than  6(>^/in'for  hosiery)  did 
not  suggest  that  the  plants  studied  were 

unrepresentative  of  the  industry  as  a 
whole.  They  agreed  that  OSHA  should 
be  cautious  in  generalizing  their 
findings,  but  they  did  not  feel  that  Mr. 
Oberta's  comments  provided  "any 
further  insight  into  the  validity  of  our 
findmgs."  (Ex.  274) 

OSHA  requested  that  NIOSH  review  - 
and  comment  on  the  information 
submitted  by  ERG  Consultants,  Lie.  bi 
its  posthearing  brief,  NIOSH  repeated 
its  earh'er  caution  about  possible 
selection  bias  in  the  study  since  the 
study  was  performed  using  information 
submitted  voluntarily  by  employers. 
These  facilities  might  be  expected  to 
have  lower  dust  levels  than  the  industry 
as  a  whole.  However,  NIOSH  cautioned 
OSHA  about  making  comparisons 
between  dust  levels  in  the  Boehlecke/ 
Battigelli  report  and  those  submitted  by 
ERG  Consultants,  Inc.  They  were  unab4e 
to  determine  exactly  how  die  mean  dust 
levels  were  calculated  by  Mr.  Oberta. 
and  whether  they  were  directly 
comparable  with  those  in  the 
Boehlecke/Battigelli  report.  NIOSH  also 
pointed  out  that  there  are  problems 
comparing  the  pulmonary  function  data 
from  the  two  reports  since  Mr.  Oberta 
did  not  take  into  consideration  the 
smoking  status  of  the  two  populations 
and  there  are  no  objective  indications  of 
the  technical  quality  of  the  ERG,  lac 
data.  They  did  say  that  further  analysis 
of  the  data  submitted  by  ERG,  Inc.  could 
prove  useful  (Ex.  285). 

The  post  hearing  statement  of  the 
ACTWU  provided  the  most  detailed 
critical  analysis  of  the  Boehlecke/ 
Battigelli  report  that  was  submitted  to 
the  recOTd  (Ex.  279).  They  state  that  a 
single  negative  study  cannot  form  the 
basis  for  valid  conclusions  on  the  health 
risk  to  a  human  popuJation  and  that  the 
report  does  not  satisfy  established 
criteria  for  evaluating  a  negative  study. 
Specifically  they  questioned  the 
representativeness  of  the  sample,  the 
exposure  data  and  the  reliability  of 
work  histories.  They  also  contend  that 
one  of  the  tables  in  the  report  (Table  22) 
provided  evidence  of  a  dose-response 
relationship. 

Conclusion  and  Significant  Risk 
Analysis 

The  state  of  the  health  record  for  the 
knitting  industry  has  been  reviewed 
above.  Within  the  context  of  this  health 
record  for  the  knitting  industry,  OSHA 
has  three  decisions  to  make.  Should  the 
exposure  limit  and  related  provisions  of 
die  section  6(b)  cotton  dust  standard  be 
revoked  for  the  knitting  industry? 
Should  the  medical  provisions  of  that 
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standard  be  revoked  for  the  knitting 
industry?  Should  the  exposure  limit 
requirements  of  the  6(a)  standard  of 
S  1910.1000  be  revoked  for  the  knitting 
industry?  These  issues  are  addressed 
serially. 

It  was  definitively  established  by  the 
Supreme  Court  in  Industrial  Union 
Department.  AFL-CIO  v.  American 
Petroleum  Institute  448  U.S.  607  (1980). 
[lUD  v.  API),  that  when  OSHA  issues  a 
new  health  standard  under  section  6(b) 
of  the  Act  which  sets  a  lower  exposure 
limit,  the  Agency  must  demonstrate  that 
a  significant  risk  exists  which  will  be 
substantially  reduced  by  lowering  the 
exposure  limit  OSHA  has  explained  its 
overall  approach  to  significant  risk 
determinations  in  the  context  of  two 
final  standards  and  several  proposed 
standards.  In  the  case  of  carcinogens, 
these  explanations  were  included  in  the 
final  standards  for  inorganic  arsenic  (48 
FR 1864-1899:  Jan.  14, 1983)  and  ethylene 
oxide  (49  FR  25734,  29763-66;  June  22, 
1984). 

OSHA's  overall  analytical  approach 
for  setting  worker  healtii  standards  is  a 
four-step  process  consistent  with  recent 
court  interpretations  of  the  OSH  Act 
and  rational,  objective  policy 
formalation.  In  the  first  step,  risk 
assessments  are  performed  where 
possible  and  considered  with  other 
relevant  factors  to  determine  whether 
the  substance  to  be  regulated  poses  a 
significant  risk  to  workers.  Then,  in  the 
second  step,  OSHA  considers  which,  if 
any,  of  the  proposed  standards  being 
considered  for  the  substance  will 
substantially  reduce  the  risk.  In  the  third 
step,  OSHA  looks  at  the  best  available 
data  to  set  the  most  protective  exposure 
limit  necessary  to  reduce  significant  risk 
that  is  both  technologically  and 
economically  feasible.  In  the  fourth  and 
final  step,  OSHA  considers  the  most 
cost-effective  way  to  achieve  the 
objective. 

It  is  appropriate  to  consider  a  number 
of  different  factors  in  arriving  at  a 
determination  of  significant  risk.  The 
Supreme  Court  gave  some  general 
guidance  as  to  the  process  to  be 
followed.  It  indicated  that  the  Secretary 
is  to  make  the  initial  determination  of 
the  existence  of  a  significant  risk,  but 
recognized  that  "while  the  Agency  must 
support  its  finding  that  a  certain  level  of 
risk  exists  with  substantial  evidence  we 
recognize  that  its  determination  that  a 
particular  level  of  risk  is  'significant' 
will  be  based  largely  on  policy 
considerations."  (lUD  v.  API.  448  U.S. 
655,  656,  n.  62).  In  order  for  such  a  policy 
judgment  to  have  a  rational  foundation, 
it  is  appropriate  to  consider  such  factors 
as  the  quality  of  the  underlying  data,  the 


reasonableness  of  the  risk  assessment, 
the  statistical  significance  of  the 
findings,  the  type  of  risk  presented  and 
the  comparative  significance  of  the  risk 
relative  to  the  risk  in  other  occupations. 

The  first  issue  to  be  faced  in  the 
context  of  the  above  facts,  law  and 
OSHA  policies  is  whether  there  is  a 
significant  health  risk  at  the  ciurent  6(a) 
exposure  limit  in  knitting  justifying  a 
lower  exposure  limit  and  the  other 
provisions  of  S  1910.1043  (excluding  the 
medical  and  monitoring  provisions). 
OSHA  concludes  that  there  is 
insufficient  evidence  to  meet  this  test 
There  is  no  study  in  this  industry 
segment  demonstrating  risk.  The  one 
study  available  indicates  no  excess  risk 
of  byssinosis  and  similar  pulmonary 
function  compared  to  suitable  blue 
collar  controls.  The  study  is  substantial 
in  size  and  of  overall  high  quality.  The 
fact  that  this  study  has,  like  all  studies, 
some  areas  which  could  be  strengthened 
and  the  general  scientific  principle  that 
a  single  study  does  not  prove  a  negative 
are  not  bases  for  determination  of 
significant  risk. 

Proven  risk  in  one  segment  may,  in 
appropriate  circumstances,  provide  a 
basis  for  determining  risk  in  another 
segment  because  of  chemical  similarity, 
confirmatory  evidence,  or  other  good 
reasons.  However,  these  factors  are 
much  less  relevant  in  the  case  of  the 
knitting  segment  because  the 
composition  of  the  cotton  dust  varies 
from  segment  to  segment  the  exact 
etiologic  agent  is  unknown  and  there  is 
no  confirming  data  of  risk  in  the  knitting 
segment.  Therefore,  the  strong  evidence 
of  significant  risk  in  yam  production 
and  slashing  and  weaving  is  not  a 
sufficient  basis  for  concluding  there  is 
significant  risk  in  the  knitting  industry. 
The  lack  of  the  factors  mentioned  for 
extrapolating  risk  is  the  basis  for  OSHA 
changing  its  earlier  policy  for  cotton 
dust  of  applying  risk  data  in  one 
industry  to  another. 

As  can  be  seen,  there  is  not  sufficient 
evidence  indicating  risk  to  justify  a 
lower  exposure  limit.  Therefore  there  is 
no  need  to  inquire  into  the  further  stages 
of  analysis  which  OSHA  would  go 
through  to  make  a  significant  risk 
determination. 

The  second  issue  is  whether  the 
medical  surveillance  requirement  in 
S  1910.1043  should  be  revoked  for  the 
knitting  industry.  OSHA  has  determined 
not  to  include  a  medical  surveillance 
requirement  for  the  knitting  industry  for 
the  reasons  discussed  but  NIOSH  will 
perform  a  follow  up  longitudinal  study. 
The  general  principles  for  retaining 
medical  surveillance  are  discussed 


below  in  the  discussion  for  the  cotton 
seed  processing  industry. 

First  as  discussed  above,  the  one 
study  available  on  knitting,  indicated 
that  employees  had  no  greater  incidence 
of  nonspecific  pulmonary  symptoms, 
lung  function  declines  or  byssinosis  that 
control  groups.  The  study  was  of 
reasonable  quality  and  large  scale. 

Second,  the  knitting  employees 
studied  had  low  exposures,  on  average, 
well  tmder  both  the  old  (making 
reasonable  hypothesis  between  total 
and  respirable  dust)  and  the  new 
exposure  limits.  However,  there  is 
evidence  in  the  record  that  knitting 
operations  are  not  dusty  and  that 
exposiues  would  not  rise  if  there  were 
no  limits.  Therefore,  OSHA  has  some 
evidence  to  support  its  belief  that 
exposures  will  rise  above  current  levels. 

Third,  Dr.  Boehlecke,  who  was  one  of 
the  authors  of  the  report  on  knitting 
employees  discussed  above, 
recommended  continuing  medical 
examinations  every  two  years  "to 
confirm  the  conclusions  of  our  report 
and  to  insure  adequate  protection  of  the 
health  of  current  workers  should  some 
exceptions  to  the  conclusions  be  found." 
ACTWU  aigued  that  a  single  negative 
study  can  not  be  the  basis  for  valid 
conclusions  on  health  risk  and  that  the 
Boehlecke/Battigelli  study  did  not  meet 
appropriate  criteria  for  evaluating  a 
negative  study.  As  discussed, 
representatives  of  the  knitting  and 
hosiery  industries  beUeved  that  total 
exemption  from  regulation  including 
medical  surveillance  was  called  for  in 
light  of  the  Boehlecke/Battigelli  report. 

Dr.  Boehlecke's  recommendation  that 
a  confirmatory  study  would  be  useful 
and  ACTWU's  argimient  that  a 
confirmatory  stuc^  is  appropriate  can  be 
met  by  a  prospective  study.  Unlike 
NIOSH's  earlier  cross  sectional  studies, 
this  study  is  a  longitudinal  study.  Such  a 
study,  unlike  routine  medical 
surveillance,  can  be  specifically 
designed  with  criteria  appropriate  for 
testing  a  negative  hypothesis  and  can 
follow  employees  longitudinally, 
including  employees  who  quit  In 
addition,  such  a  study  can  act  as  a 
"backstop"  to  determine  whether  the 
health  of  employees  has  been 
maintained  after  the  elimination  of  an 
exposure  limit  Of  course,  if  such  a  study 
indicated  that  employees  have  not 
remained  healthy,  OSHA  will  consider 
whether  further  regulation  is 
appropriate. 

Accordingly,  beginning  in  Fiscal  Year 
1987,  funding  will  be  provided  to  initiate 
a  NIOSH  study  to  determine  the 
potential  for  risk  of  workers  exposed  to 
cotton  dust  in  certain  nontextile 
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;,  dassing. 


industries  (knitting,  dassing,  and 
warehousing).  H  is  eniected  that  the 
study  wiH  survey  anq  track  a 
representative  sampl^  over  an  8  year 
period.  I 

The  third  issue  pre$ented  is  whether 
OSHA  should  exempj  the  knitting 
industries  from  the  1971  cotton  dust 
standard  of  1000  ftg/O)'  (1  mg/m^  total 
dust  contained  in  §  l^ClOOa  Table  Z-1. 
That  standard  was  issued  pursuant  to 
section  6(a)  of  the  O^  Act  which 
states: 


ter  5  of  title  5. 
the  other 
in.  the  Secretary 
ble  during  the 
effective  data  of 

rs  after  such  date, 
occapelional  safety 
tionai  consensns 
isiied  Federal 
les  that  the 
would  not 


Without  regard  to 
United  States  Code,  or 
subsections  of  the  secti 
shall,  as  sooo  as  practii 
period  beginning  with  tl 
the  Act  and  ending  two 
by  rule  promulgate  as  ai 
or  health  standard  any 
sti'-^dard,  and  any  esta: 
stundard.  aniess  he  del 
promulgation  of  such  a 
result  in  improved  safet|  or  health  for 
specirically  designated  dniployees.  In  the 
event  of  conflict  among  any  such  standards, 
the  Secretary  shall  proirfnlgate  the  standard 
which  assures  the  greatasl  protection  of  the 
safely  or  health  of  the  aRected  employees. 

The  1000  fig/m'  standard  was  an 
established  Federal  standard  under  the 
Walsh  Healy  Act  apfdying  to 
government  contractt  rs  and  was 
adopted  in  1971  pursi  ant  to  section  6(a). 
Prior  to  its  adoption  tne  American 
Conference  of  Covenunental  Industrial 
Mygienists  (ACGIH)  Mad  adopted  that 
level  as  a  recommenc  ed  threshold  limit 
value  for  cotton  dust 

In  the  June  la  1983  Federal  Renter 
notice.  OSHA  propoa  >d  to  exempt  the 
knitting  industry  Itotn  coverage  under 
the  6(a)  standard.  OS^  stated: 

As  discnsscd  above.  I^  1978  cotton  dust 
standard  has  never  gon4  into  effect  for  any  of 
the  Bonlextile  industries.  It  has  been  OSHA's 
ptisition.  however,  and  ibe  case  law 
indicates,  that  the  1971  ttaodard  (29  CFR 
§  1910.1000  Table  Z-1)  « rhich  was  adopted 
pursuant  to  section  0(a)  of  the  Act.  covers  the 
nontextite  segments.  Th  >  1971  standard 
would  therefore,  remain  in  effect  for  the 
nontextilc  segments  ml  >S8  OSHA  revokes 
the  standard  for  noRtextte  industries. 

Based  upon  the  present  record.  OSHA 
proposed  to  exclude  thei  classing, 
warehousing,  cottonseed  processing  and 
knitting  industries  from  coverage  by 
i  19iai000  Table  Z-1.  OSHA  believes  that 
since  there  is  evidence  ^f  safe  working 
conditions  in  the  classiiM,  warehousing  and 
knitting  mdustries.  it  wi  1  better  effectuate  the 
purposes  of  the  Act  to  e  (dude  those 
industries  from  coveragi  >.  Resources  spent 
protecting  enployces  ui  der  the  existing 
standard  woald  be  l)ett<  r  spent  on  health  and 
siifety  in  other  areas.  (« I  FR  28968) 


Several  legal  tests 
suggested  as  the  bas^ 


>ave  been 
for  revoking  6(a) 


standards.  Section  6(b)(8)  of  the  Act 
states: 

Whenever  a  rule  promulgated  by  the 
Secretary  differs  substantially  from  an 
existing  national  consensns  standard,  the 
Secretary  shaU,  at  the  same  tims,  publish  in 
the  Fedoal  Register  a  atatement  of  the 
reasoaa  why  the  rule  aa  adopted  will  better 
effectuate  the  purposes  of  this  Act  than  the 
national  consensus  standard. 

Any  action  to  eliminate  coverage  for  the 
knitting  industry  requires  promulgati<Mi 
of  a  rule  and  this  secticHi  ^ves  guidance 
as  to  the  legal  test  to  be  met  to  revoke  a 
standard.  However,  the  cotton  dust 
standard  was  technically  an  established 
federal  standard  and  not  a  national 
consensus  standard. 

In  comments,  several  representatives 
of  the  noBtextile  industries  have  stated 
what  they  believe  to  be  the  proper  test 
for  revoking  6(a)  stemdards.  These  were 
most  specifically  stated  in  comments 
submitted  on  behalf  of  the  National 
Cotton  Batting  Institute  and  the  Textile 
By  Products  Association.  They  stated: 

OSHA  proposes  to  maintain  the  "status 
quo"  by  keeping  the  one  milligrara  standard 
in  place  for  the  gametting  industry.  There  are 
two  reasons,  however,  why  it  caiuiot  do  so. 
First  hke  other  section  0(a)  regulations,  the 
one  milligram  total  dust  standard  was  never 
intended  to  be  a  permanent  standard,  l>ut 
was  always  intended  to  be  an  interim 
standard,  to  be  supplanted  by  a  regulatioo 
promulgated  pursuant  to  section  6(b).  Second, 
and  more  fundamentally,  since  197B,  when 
OSHA  first  proposed  a  permanent  standard 
for  occupational  exposure  to  cotton  dust  this 
proceeding  has  been  conducted  under  section 
6fb)  of  the  Act  29  U.S.C  655(b).  Wheae\'er 
OSHA  undertakes  a  mleniakiBg  pursuant  to 
section  6(b).  it  is  obligated  to  adhere  to  the 
standards  set  forth  in  the  benzene  case.  Thus, 
in  determining  whether  or  not  to  regulate  this 
industry,  OSHA  had  two  choices:  (1)  Either 
determine  that  there  is  a  significant  risk  at 
current  dust  levels  and  promulgate  a 
standard  or  (2)  determine  that  there  is  no 
significant  risk  and  not  promulgate  a 
standard.  The  Act  does  not  allow  OSHA  to 
fall  back  on  an  interim  standard  whenever  it 
determines  that  it  cannot  meet  the 
"significant  risk"  requirement.  (Ex.  284,  p.  2). 
(See  also  the  National  Association  of  Bedding 
Manufactmvrs  comments,  Ex.  187-22.) 

The  AFL-CIO  also  submitted  a 
posthearing  comment  on  this  issue.  It 
stated: 

As  discussed,  the  "threshold  finding"  of  a 
significant  risk  of  harm  that  must  be  made 
before  a  permanent  standard  is  adopted  to 
reduce  exposure  levels  simply  has  no  purpose 
to  serve  under  the  statutory  scheme  where  all 
that  is  at  issue  is  the  retention  of  an  existing 
estabUsWd  Federal  standaid.  For  Congress 
saw  no  need  to  subyect  consensus  standards 
and  established  Federal  standards  to  the  kind 
of  analysiA  that  is  embodied  in  the  significant 
risk  test  recognizing  as  Congress  did  that 
these  standards  represented  only  a 
"minimum  level  of  heahh  and  safety,"  and 


that  establisiied  Pedersi  standards  had 
"already  been  suhieded  to  te  procedural 
scrutiny  i— nd»tnd  by  the  law  imder  wWcb 
thsy  were  issved"  and  *^  larsr  part 
reprssented  the  iscorporatioa  of  voluntary 
industrial  standards." 

To  be  sure,  because  consensus  standards 
and  established  Federal  standards  generally 
"represent  merely  the  lowest  common 
denominator  of  acceptance  by  interested 
private  groops.**  Congress  recognized  that 
OSHA  would  ultimately  have  to  improve 
upon  sock  standards  tkrou^  rulemakh^ 
under  section  0(b)  ol  the  Act  'It  is  essential 
that  section  0(a)  standartls  be  eoitstantly 
improved  and  replaced  as  new  knowledge 
and  techniques  are  developed."  But  it  would 
be  contrary  to  every  doctimented  indication 
of  congressional  intent  to  hold  that  by 
allowing  section  6(a)  standards  to  be 
improved  through  section  6(b)  proceefngs. 
Congress  meant  to  provide  that  as  a 
condition  of  being  retained  as  standards  they 
would  be  subfeGt  to  a  "significant  risk" 
requirement  Rather,  the  test  should  rcntain 
as  stated  in  sectioo  6(a}:  unless  it  is  shown 
that  an  established  Federal  standard  "would 
not  result  in  improved  safety  or  health  fcir 
specifically  designated  employees,  the  need 
for  the  standard  is  not  a  matter  of  dispute." 
(Ex.  278  pp.  7-8.  Quotes  are  to  the  legislative 
history  or  the  Act  and  footnote  citations  are 
omitted] 

The  AFL-aO  added: 

Indeed,  ^ven  petting  aside  the  language  of 
section  e(a),  under  general  principles  of 
administrative  law  it  is  the  proponent  of  s 
rule  or  order  who  has  the  burden  of  proof  in 
administrative  procsediegs.  lUD  v.  A^. 
sapra.,  448  U.S.  at  6S3  (plurahty  opinion). 
Section  6(b)  of  the  Act  indicates  that  the 
same  procedural  principles  apply  to  an 
agency  proposal  to  "modify"  or  "revoke"  s 
standard  as  would  apply  to  a  proposal  to 
"promutgate"  a  standard;  and  any  possible 
suggestion  that  OSHA  does  not  beer  the 
burden  of  proof  when  it  proposes  to  weaken 
an  existing  standard  has  been  pat  to  rest  by 
the  Supreme  Court's  recant  decision  in  Motor 
Vehicle  Mfrs.  Assn.  v.  State  Farm  Mut  Auta 
Ins.  Co..  103  S.  Ct  2856. 2856-66  (1983).  (Ex. 
278,  pp.  9-10,  Footnote  omitted) 

OSHA  believes  that  when  it  proposes 
to  eliminate  a  class  from  either  a  65(a) 
or  6(b)  standard  on  health  grounds,  the 
evidence  most  affirmatively  indicate 
that  signtRcant  risk  is  imlikely  to  exist 
for  that  class  at  exposures  hkely  to  exis' 
after  the  standard  has  been  eliminated. 

The  reasons  are  that  this  would  lead 
to  consistency  in  eliminating  both  6(a) 
and  6(b)  standards  and  permit  OSHA  to 
apply  the  significant  risk  test  of  lUD  v. 
API  to  both.  An  action  to  eliminate 
either  a  6{a}  or  Q(b)  standard  is  also  a 
6(b)  rulemaking  with  the  same 
procedures  and  same  standard  for 
review.  OSHA  must  be  able  to  support 
with  substantial  evidence  any  change  it 
is  propotmding.  The  requirements  of 
section  0(b)(8)  are  applicable  whether 
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OSHA  strangdwns  or  w—kem  • 
regulBtioa. 

Heiwever.  lade  of  evidence  of  risk  is 
not  a  basis  by  teelf  for  eliminating  a 
IHa)  standard.  The  absence  of  evidence 
of  tuk  coidd  metdy  mean  diat  the  e(a) 
standard  (wfaicfa  has  been  in  effect  for  13 
years)  is  working  and  the  work  force  b 
beaithy  as  a  resiit  of  compliance  with 
the  6(a)  standard.  Conaetpently  there  is 
no  woikerpopubtion  to  stndy  at  higher 
levels.  It  does  not  necessarily  mean  that 
with  uneontroBed  exposures  there 
would  not  be  significant  risL  Of  conrae, 
there  might  be  no  significant  risk  at  the 
cwrent  exposure,  b«rt  sipiificant  risk 
Bay  be  present  at  hi^ier  exposures 
which  could  not  be  demonstrated 
because  the  6(a)  ^andard  is  in  force. 

OSHA  bebeves  the  AFL-CIO 
formulation  in  one  respect  is  incorrect 
OSHA  believes  that  Congress  did  not 
intend  for  the  Agency  to  apply  different 
criteria  to  eliminate  a  6(a)  standard  than 
to  eliminate  a  6(b)  standanL  Also  if  a 
different  standard  applied,  diis  would 
mean  that  the  guidance  of  the  Supreme 
Court  in  lUD  v.  API  would  apply  to 
eliminating  some  health  standards  and 
not  others. 

The  nontextile  sector  has  argued  that 
OSHA  must  either  determine  thai  there 
is  a  significant  risk  at  current  exposures 
and  promulgate  a  standard  or  determine 
that  there  is  no  s^nificant  risk  and  not 
promulgate  a  standard.  They  further 
argue  that  OSHA  cannot  retain  a  6(a) 
standard  unless  it  can  affirmatively 
show  there  is  significant  risk  at  the  6(a] 
level.  This  later  argument  is  incorrect 
This  would  mean  that  when  a  0(a) 
standard  has  eliminated  significant  risk 
which  would  exist  at  higher  levels, 
OSHA  would  have  to  ehminate  that  6(a) 
standard.  Then  OSHA  would  have  to 
wait  until  employees  developed  the  risk 
that  the  6(a]  standard  protected  against 
before  OSHA  could  issue  a  new 
standard. 

It  is  necessary  to  apply  the  test  to  the 
facts.  As  discussed  above,  there  is  no 
evidence  of  risk  in  this  segment.  There  is 
a  good  quality  report  which  indicates  no 
risk  at  the  rather  low  levels  studied,  and 
little  basis  for  extrapolating  the  studies 
in  the  textile  imhtstry  to  this  sector. 
Tnere  is  sonte,  diongh  not 
overwfaefairing,  evidence  that  exposures 
will  stay  low  if  the  segment  is  exempted 
from  the  6(a)  limit.  OSHA  believes  that 
these  factors  provide  sidwtantisl 
evidence  to  indicate  0iat  no  significant 
risk  wiU  exisi  at  the  exposure  levels 
likeiy  to  pnwmii  if  the  Q[a)  standard  is 
repealed  far  this  segment. 

bi  adcblioB.  as  OSHA  stated  in  iU 
proposal,  it  wmU  better  ^ectuate  die 
purposes  of  die  OSH  Act  if  these 
segfoseata  were  removed  from  coverage 


of  0(a)  because  resonrces  spent  on 
carrying  out  the  6(a)  standard  would  be 
better  spent  on  health  and  safety  in 
other  areas. 

The  facts  present  in  the  knitting 
industry,  akio  meet  the  test  for  repeal 
propounded  by  the  AFL-CIO.  Retaining 
the  6(a)  standard  for  knitting  era^oyees 
"woidd  not  resnh  in  improved  saf^  or 
healtft"  for  knitting  employees  becaase 
exposures  are  likely  to  remain  low  and 
evidence  indicates  no  risk  at  the  lower 
levels  studied. 

C.  Cottonseed  Processing 

The  1976  standard  set  a  PEL  of  500 
^/m*  for  cottonseed  processing.  This 
was  based  on  health  studies  in  the 
textile  hidttstry  and  on  studies  of  the 
health  of  cottonseed  processing  woricers 
in  the  United  States,  Egypt  and 
Australia.  Tba  record  for  the  1978 
standard  contained  several  studies  on 
the  health  of  workers  in  this  industry 
(Exs.  »-ea  6-7ai2^  and  12flBi}  and 
they  are  discussed  in  the  June  10. 1963 
proposal  (48  PR  26966-7). 

In  response  to  an  ANPR  publihed  on 
February  9, 1982  (47  FR  5906).  additional 
information  on  the  health  of  these 
workers  was  submitted  to  OSHA  by 
NIOSH  (Ex.  175-56]  and  by  Dr.  Robert 
Jones,  representing  a  group  of 
investigators  at  Tulane  University  (Ex. 
175-12).  The  Procter  &  Gamble 
Company,  whose  workers  participated 
in  the  Tulane  stod^.  also  submitted 
comments  and  information,  some  of 
which  was  identical  to  that  in  Ex.  175-12 
(Ex.  175-48).  The  Tulane  and  NIOSH 
studies  have  been  discussed  elsewhere 
(48  FR  26960-7).  Briefly,  the  four  cross- 
sectional  stmfies  conducted  by  the 
Tulane  group  showed  that  effects  on 
lung  function,  most  coamanfy  a  decline 
over  (he  woric  riuft  in  die  forced 
expiratory  volume,  were  related  to 
length  of  employment  in  a  cottonseed 
mill,  to  jobs  in  eariy  procamng  steps,  to 
general  alTergy,  to  aller^  to  cottomeed 
listers  and  to  smoking.  b«t  not  ta  dast 
levris>.  The  ineraleaces  of  byssinoeis 
and  chrome  bronchi^  were  lower  than 
those  usually  observed  in  textile 
woikers,  bat  the  dost  levris  were  hi^ier 
than  those  feuid  in  textile  sMls.  No  long 
term  effects  were  demonstrated,  hot  the 
fblloiiMip  period  whi<^  averaged  23 
months  was  very  short  (Ex.  192-5). 

The  NIOSH  stedy.  entitled 
"Respiratory  Disorders  and  Dust 
Exposure  in  Sectors  of  the  Cotton 
Industry  of  the  United  States.  Part  9: 
Cottonseed  Oil  Mills,"  compared 
cottonseed  processing  workers  wrtfi  a 
noncxposed  t>(ae  coBar  comparison 
group.  They  demonstrated  a  signfficant 
effect  on  ventilatory  changes  and 
chronic  cough  m  cottonseed  oil  mill 


workers  who  smoke,  indicating  an 
additive  effect  with  tobacco  smoke.  The 
study  did  not  thaw  an  increase  in  die 
prevalence  of  byssinosis  of  chronic 
bronchitis  in  these  wnkers  (Ex.  17S-56). 

The  National  Cottonseed  nvducts 
Association  <fid  not  sulmiit  any  new 
health  studies  but  rather  argued  that 
conditions  in  foreign  mills  were  very 
different  than  conditions  in  the  United 
States  (Ex.  175-38).  They  offered  a 
detailed  critical  analysis  of  both  die 
foreign  studies  and  some  of  the  earlier 
Tulane  studies  and  concluded  that  The 
only  available  evidence  regarding 
cottonseed  oil  raiHs  establishes  that 
there  is  no  sigmficant  risk  of  material 
health  imparmient  among  oil  mill 
workers." 

Based  on  the  evidence  and  comments 
in  the  record,  OSHA  reached  the 
prefammary  conchnion  in  the  June  10, 
1983  proposal  (48  FR  28968)  that  workers 
in  the  cottonseed  processing  indnstry 
appeared  to  have  no  significant  risk  of 
impaired  health  as  a  result  of  their 
exposure  to  cotton  dust  and  proposed 
excluding  Ms  industry  fit>n  coverage 
under  29  CFR  f  1910.1043.  fai  the 
disGUSSon  of  29  CFR  ISlSilOee.  OSiA 
noted  dtat  the  cottonseed  mdnstry  was 
not  in  compliance  widi  the  PEL  (1000 
/ig/m*  total  dust  S-b  TWA)  and  diat 
coBf^cmce  with  the  PELs  specified  by 
eidier  f  1910.1000  er  1 1910.1043  could 
cause  severe  econorate  Asniptimis  in 
the  indttstiy.  OSHA  proposed  to  delete 
this  BMaMtey  firom  coverage  under  29 
CFR  19iai000  but  reqnested: 

.  .  .  coflunents  on  alternative  ap;»oaches 
to  protecting  worker  Iiealth  in  die  cottonseed 
proceMing  industry  wliich  would  be 
econniBinally  feasible.  (4B  FR  2B96ai 

In  commenting  on  the  proposal, 
NIOSH  disagreed  "Vith  OSHA's 
conclusion  diat  wotksis  in  this  industry 
appear  to  have  bo  aignifiranl  risk  of 
impaired  healtb  as  a  result  of  dwir 
exposuie  to  oatton  dust."  (Ex.  187-2^ 
Thie^  lei^eialed  the  conclusion  of  their 
own  stady  in  this  indnstry  and 
described  the  fimfings  of  other 
investigators,  "niey  concluded^ 
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IWfiadii^Sof 
adverse  wentitatsfy 
mill  «worlbtifta«iges 
theaediiste.  Thes»  efccte  wa; 
applying,  to  eattnaaaad  a& 
a  reqwrenaal  tafaowid 
surveitlanee  ts  iduatify 
•xposarft.  |Ex  U7-8) 

Both  the  National  Cotton  Council  (Ex. 
187-18)  and  Proctor  &  Gamble  (Ex.  187- 
20)  cannented  in  support  of  OSHA's 
ptoposaL  Proctor  ft  Gamble  restated 
posttians  taken  in  eariier  comments  that 
neither  acute  nor  long  term  health 
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effects  have  beei  shown  from  exposure 
to  cottonseed  lin  er  dust  and  that 
cottonseed  linter  dust  is  different  from 
cotton  dust. 

OSHA  requested  that  Dr.  Robert 
Jones,  a  coauthoij  of  the  Tulane 
University  studies  on  cottonseed 
processing  workars,  testify  at  the  public 
hearings  as  an  e^^ert  witness  on  the 
health  of  cottons^d  processing 
workers.  Dr.  Jonds  described  the  four 
cross  sectional  sttidies  conducted 
between  1975  and  1980  by  the  Tulane 
group.  He  also  described  and 
commented  on  thje  Australian  and 
Egyptian  studies  ^nd  the  NIOSH  cross 
sectional  study.  Or.  Jones  concluded 
from  the  results  df  these  studies  "that 
the  dust  in  the  cottonseed  crushing  mills 
has  some  biologic  activity  of  a  kind 
similar  to  that  found  in  cotton  textile 
mills,"  but  that  th  e  potency  of  the  dust 
in  cottonseed  cm  ihing  mills  is 
considerably  less  than  the  dust  in  textile 
mills.  (Tr.  205) 

Dr.  Jones  recommended  continued 
medical  surveillance  for  these  workers, 
although  he  did  not  recommend  setting  a 
PEL.  He  stated  that  he  did  not  feel  that 
scientific  data  dei  nonstrated  a  dose- 
response  relationship  at  the  dust  levels 
studied  in  the  Tulane  and  NIOSH 
studies  (0.5  to  Z.Opig/m').  He  did, 
however,  state  sejveral  reasons  why 
continued  medica  surveillance  for  these 
workers  would  b4  appropriate: 

The  dust  in  cottodseed  oil  mills  does  have 
some  effect  similarjin  kind  to  those  seen  in 
textile  mills.  There  ■  evidence  of  an 
interaction  of  cottonseed  linter  dust  with 
some  factors  of  host  susceptibility;  namely, 
smoking  in  some  stitdies,  andgeneral  and 
specific  allergy  in  o^ir  studies. 

A  medical  surveilance  program  offers  two 
benefits.  First,  it  co«ld  allow  identification 
and  protection  of  persons  who.  for  any 
reason,  were  unusually  susceptible  to 
adverse  effects  of  this  dust 

Simple  prudence  dictates  that  persons  with 
active  airways  diseases,  such  as  bronchial 
asthma,  or  with  advjanced  and  potentially 
disabling  lung  diseases  of  any  cause,  should 
not  l>e  assigned  to  [particularly  dusty  jobs. 

It  is  also  prudent  to  reassign  away  from 
such  jobs  if  longituclinal  surveillance  shows 
the  development  of  respiratory  illness  in  a 
previously  healthy  worker.  The  numbers  of 
employees  so  affected  may  be  understated  by 
large  cross-section^  respiratory  surveys. 

Second,  the  pres^ce  of  industrywide 
health  surveillance  pllows  for  continuing 
reassessment  of  the!  true  levels  of  risk 
associated  with  wojk  in  these  mills.  While  I 
believe  that  the  sciantific  literature  to  date 
does  not  support  the  setting  of  a  low 
permissible  exposuie  limit  the  existence  of 
systematic,  ongoing;  medical  surveillance 
would  result  in  an  a^umulation  of  health 
data  that  could  allow  reassessment  of  the 
need  for  exposure  regulation  on  a  timely 
basis.  (Tr.  206-7) 


In  response  to  a  question  as  to  what 
would  be  an  appropriate  medical 
surveillance  program  for  this  high- 
turnover  industry.  Dr.  Jones  said: 

Clearly,  the  type  of  surveillance  I  have  in 
mind  involves  pre-exposure  testing,  or 
preplacement  testing.  For  (Tne  thing,  I  suggest 
that  people  who  have  demonstrable 
impairments  of  their  lung  function  not  be 
assigned  to  high  risk  areas  whether  in  this  or 
in  any  other  industry. 

But,  if  there  is  a  high  turnover,  it  is  .  .  . 
translatable  ultimately  into  better  worker 
health,  to  know  why  people  leave  an 
industry. 

Accordingly,  I  would  suggest  that  in  any 
industry  with  a  lot  of  labor  turnover,  where 
people  may  possibly  be  leaving  because  of 
perceived  symptoms  from  exposure  early  in 
their  working  career,  that  a  terminal 
examination — at  termination  of 
employment — also  be  offered,  or  strongly 
recommended,  in  order  that  we  may  know 
why  people  leave  the  industry. .  .  .  [I]t's  of 
interest  to  me  as  a  physician  and  a  scientist 
to  know  if  people  are  leaving  because  they're 
actually  developing  troubles.  (Tr.  208) 

The  NIOSH  cross-sectional  study  on 
the  cottonseed  processing  industry  was 
described  by  Mr.  Richard  Lemen 
testifying  for  NIOSH.  He  stated  that, 
although  the  study  did  not  provide  a 
clear  dose-response  relationship,  the 
results  were  consistent  with  findings  of 
the  Tulane  group  and  that: 

Both  the  NIOSH  and  the  lones  studies 
show  that  dust  found  in  cottonseed  oil  mills 
is  not  a  mere  nuisance.  This  dust  has  distinct 
biological  activity,  as  does  textile  mill  dust 
and  measures  should  be  taken  to  protect 
workers  from  its  effects.  (Tr.  401) 

Mr.  Lemen  was  accompanied  by  a 
panel  of  physicians  and  industrial 
hygienists  who  had  helped  to  conduct 
the  series  of  five  studies  on  the 
nontextile  industries.  One  member  of 
this  panel  was  Dr.  Alan  Engelberg,  a 
physician  and  former  NIOSH  employee 
who  helped  to  direct  and  interpret  the 
studies.  Dr.  Engelberg  disagreed  with  Dr. 
Jones'  conclusion  that  the  available  data 
did  not  support  a  PEL  for  the  cottonseed 
processing  industry  and  stated  that 
some  dust  control  was  important 
because  the  dust  was  not  simply  a 
nuisance  dust  (Tr.  at  406).  He  did  agree 
that  medical  monitoring  should  be 
required.  Other  panel  members  also 
reiterated  NIOSH's  recommendation  for 
a  PEL  based  on  health  effects  and  not 
necessarily  on  feasibility 
considerations. 

The  written  statement  of  the  National 
Cottonseed  Products  Association 
(NCPA)  discussed  the  findings  of  the 
Tulane  study  and  included  a  review 
written  by  Dr.  Robert  Jones  of  a  draft 
report  of  the  NIOSH  study.  They 
concluded  that  the  record  did  not 
support  a  threshold  finding  of  a 


significant  risk  in  the  cottonseed 
industry.  (Ex.  213a)  Dr.  Phillip  Wakelyn 
testified  on  behalf  of  the  NCPA.  He 
supported  OSHA's  proposal  to  exclude 
the  cottonseed  processing  industry  from 
coverage  by  the  standard  and  pointed  to 
problems,  both  economic  and 
technological,  that  would  accompany 
efforts  at  dust  control  in  this  industry. 
He  stated  that  data  in  the  record  would 
not  "support  either  the  requisite 
threshold  finding  of  significant  risk,  or  a 
finding  of  adverse  health  effects  in 
cottonseed  oil  mills."  (Tr.  1082) 

Mr.  T.S.  Schuler.  president  of  the 
NCPA.  testified  that  in  his  40  years  in 
the  cottonseed  industry  he  had  not  seen 
any  adverse  health  effects  in  workers  in 
his  industry  (Tr.  1076).  In  response  to  a 
question,  Mr.  Schuler  testified  that  his 
company  did  not  have  a  medical 
surveillance  program  and  that  a 
requirement  for  such  a  program  "would 
present  a  real  problem"  to  the  industry 
(Tr.  1086).  He  stated  that  the  rural 
location  of  most  plants  would  require 
transporting  workers  for  long  distances 
to  see  a  physician.  This  point  was 
reiterated  in  the  NCPA's  post  hearing 
brief.  (Ex.  281) 

OSHA  was  able  to  obtain  some 
information  relating  to  this  matter  of 
providing  medical  surveillance  to  small 
operations  that  do  not  have  company 
physicians.  Mr.  John  Lumsden  of  ELB 
Associates,  an  industrial  health  and 
safety  consulting  group  that  provides  in 
plant  medical  surveillance 
examinations,  testified  at  the  Columbia 
hearings.  Mr.  Lumsden  was  asked  what 
his  company  charged  to  provide  the 
services  required  to  meet  the  medical 
siu^eillance  requirements  required  by 
the  cotton  dust  standard  to  a  small 
employer  with  20  employees  located 
about  100  miles  from  their  office.  He 
responded  that  such  an  employer  was 
below  the  minimum  so  that  they  would 
charge  "about  $400  to  do  the  trip,  the 
testing  and  the  computerized  report — 
annual  report."  (Tr.  1352) 

Dr.  James  Merchant  testifying  for  the 
American  Thoracic  Society  joined  with 
the  reconunendation  of  NIOSH  and  the 
Worid  Health  Organization  (WHO)  for  a 
PEL  of  one  milligram  per  cubic  meter 
(1000  fig/m^  and  medical  surveillance 
for  the  cottonseed  industry  (Tr.  333). 

The  National  Cotton  Council  stated 
that  the  Tulane  study  indicated  that 
cottonseed  oil  mill  workers  suffered  no 
long  term  adverse  respiratory  health 
effects  from  their  working  environment 
and  that  the  NIOSH  study  found  no 
acute  or  chronic  problems  and  no  dose- 
response  relationship.  Therefore,  they 
concluded  that  the  evidence  indicates 
that  no  standard  is  necessary.  They 
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suniorted  OSHA's  June  10. 1983 
proposat  to  exclude  the  cottonseed 
industry  from  the  slamlard  (&(.  27^. 

Conclusioiu  and  Significant  Risk 
Analysis 

06HA  has  carefaHy  considered  aB  the 
data  and  comments.  Tka^H06H  and 
Tidane  studies  both  sbow  no  doee~ 
response  relationship  at  the  levels 
studied  bat  they  do  show  that  these 
workers  ediibit  reactivity  to  cotton  dust. 
All  die  medical  autiiorities  agree  that 
the  dust  is  reactive  diough  auich  less  so 
than  that  seen  in  textile  mills.  Based  on 
the  data.  NIOSH  recommended  a  PEL, 
exposure  awnitorin^  and  medical 
sanrciUance.  The  NCC  and  NCPA 
recommended  no  standard  at  all  OSHA 
believes  that  the  data  support  a  middle 
course.  Altering  the  dust  level,  at  least 
withai  the  range  studied  by  NIOSH  and 
the  Ttdai»  group,  does  not  appear  to 
affect  the  risk.  However.  Bed^»l 
examinations  will  detect  reactivity 
relatively  early  when  it  is  reversible. 

The  legal  principles  and  OSHA 
policies  that  were  discussed  under 
knitting  appdy  equally  to  cottonseed 
processing.  This  section  does  not  repeat 
that  discussion  but  apphes  the  facts  of 
the  cottonseed  industry  to  that  analysis. 

The  first  question  presented  is 
whether  the  evidence  indicates  that  a 
significant  health  risk  exists  at  the 
current  exposure  level  which  could  be 
reduced  by  lowering  exposures.  The 
evidence  indicates  that  workers 
exposed  at  levels  equal  to  Vi  to  2  times 
the  present  exposure  Umit  do  not  have 
an  increased  incidence  of  byssinosis  or 
bronchitis  compared  to  controls.  It  does 
indicate  that  there  is  an  excess 
incidence  of  overshift  dechnes  in  FEViS 
but  that  the  decline  in  overshift  FEVis  is 
not  proportional  to  dose.  Therefore  there 
is  littie  data  diat  reducing  exposore 
woukl  reduce  that  decline  in  lung 
function.  (There  can  be  reasons  wlqr  a 
dose  response  relation  exists  but  is 
masked  which  are  discussed  imder 
waste  processing,  but  there  is  not 
sufiicient  evidence  to  support  that 
hypothesis  here.)  Dr.  Jones  has 
researched  this  area  extensively,  and  he 
does  not  beheve  an  exposure  limit  is 
appropriate.  As  discussed  below  OSHA 
does  not  believe  in  these  circumstances 
it  is  appropriate  to  extrapolate  data 
from  the  textile  industry  to  this 
nontextile  segment.  For  these  reasons 
OSHA  concludes  there  is  not  sufficient 
evidence  of  significant  risk  which  could 
be  substantially  reduced  by  lowering 
exposure  limits  to  justify  applying  the 
exposure  limit  and  nonmedical 
provisions  of  §  1910.1043  to  the 
cottonseed  industry.  Accordingly. 


OSHA  is  exempting  dais  sector  from 
those  provisions. 

In  1978,  based  on  the  few  foreign 
studies  and  extrapoIatiBg  &om  the 
textile  industry  studies  OSHA  found 
safficient  evidence  to  justify  a  standard 
in  cottonseed  processing,  lliat  reasoning 
was  upheld  by  the  D.C  Circuit  in  AFL- 
CIO  V.  Marshall.  617  F.  2d  636.  666 
(1979)  as  applied  to  cotton  seed 
processing,  (The  Court  reversed  and 
remanded  the  standard  on  economic 
feasibility  grounds.) 

It  is  appropriate  in  these 
circumstances  to  explain  specifically 
why  OSHA  baa  changed  its  view.  At  the 
time  of  the  1978  decision,  the  record  ra 
cottonseed  processing  basically 
included  just  the  foreign  studies,  one  of 
which  showed  risk  of  byssinosis  among 
cottonseed  employees  and  only  one 
domestic  study.  Subsequent  to  that  time 
OSHA  has  received  a  series  of  studies 
from  NIOSH  and  researchers  at  Tulane 
University.  These  indicate  that  excess 
byssinosis  and  bronchitis  axe  not 
present  among  U.S.  cottonseed  workets. 

Secondly,  as  explained  in  more  detail 
in  the  knitting  segment,  the  composition 
of  cotton  dust  varies  from  segment  to 
segment  and  the  exact  etiologic  agent  is 
unkno«vn.  Since  the  composition  varies 
there  is  leas  basis  for  extrapolating  risk 
bom.  the  textile  industry  to  the 
nontextile  industry  and  OSHA  believes 
as  a  policy  matter  it  should  not  do  so  in 
this  instance. 

OSHA  believes  these  circumstances, 
the  new  studies  and  a  justified  change  in 
policy,  as  well  as  its  overall  analysis  of 
the  facts,  are  sufficient  basis  to  justify  a 
change  in  regulatory  requirements. 
Similar  reasoning^plies  to  other 
nontextile  segments  though  the  rationale 
will  not  be  repeated  OSHA  believes 
that  the  retention  of  medical 
surveillance  will  provide  health 
protection  for  cottonseed  workers. 

The  second  question  is  whether 
medical  examinations  should  be 
retained  for  cottonseed  processing 
employees.  OSHA  has  determined  that 
the  medical  surveillance  provisions 
should  not  be  revoked  aiid  should 
remain  in  efifect  for  cotton  seed 
processing  employees. 

The  St4>reme  Court  addressed  this 
issue  in  lUD  v.  API  when  it  stated: 

It  shonid  also  be  noted  that,  in  letting  a 
permissible  exposure  level  in  reliance  on 
lesa-than-perfect  methods,  OSHA  would  have 
the  beaeCt  of  a  backstop  in  tiie  form  of 
monitoring  and  medical  testing. 

Thus,  if  OSHA  properly  detsnnined  that 
the  permissible  exposure  limit  should  be  set 
at  5  ppm,  it  could  still  require  monitoring  and 
medical  testing  for  employees  exposed  to 
lower  levels.  By  doing  so,  it  could  keep  a 
constant  check  on  liie  validitjr  of  the 


assumptions  made  io  developing  the 
pennissibte  exposure  limit  giving  it  a  sound 
evidentiary  basis  for  decreasing  the  limit  if  it 
was  initiaUy  set  too  hi^  Moceover.  in  this 
way  it  could  ensure  that  workers  who  were 
unusually  susceptible  to  benzene  could  be 
removed  from  exposure  before  tltey  had 
suffered  any  permanenl  damage. 

.  .  .  This  is  precisely  the  type  of 
information-gathering  fimction  that  Congress 
had  in  mind  when  it  enacted  section  (8)(bM7), 
which  empowers  the  Secretary  to  require 
medical  examinations  to  tie  furnished  (o 
employees  exposed  to  certain  hazards  and 
potential  hazards  in  order  to  most  effectively 
determine  whether  the  health  of  aach 
emftloyees  is  adversely  affected  tiy  such 
exposure.  See  Legis.  hUst,  p.  147.  (Emphasis 
added]  (448  U.S.C.  658). 

The  Coiul's  analysis  is  directly 
rdevant.  OSHA  is  revoking  most  of  the 
new  standard  for  cotton  seed  processing 
and  as  discussed  below  is  exempting  the 
industry  from  the  6(a)  exposure  limit  of 
S  1910.1600  as  wen.  Hence  no  exposure 
limits  wiB  apply.  These  conchisions  are 
based  on  "tess-dian-perfect"  evidence. 
Therefore  OSHA  needs  to  retain  "a 
back  step  in  the  form  of  medical  testing 
.  .  .  so  tt  conid  keep  a  constant  check 
on  the  valicBty  of  the  assumption  made 
in  developing  die  permissible  exposure 
limit"  or  as  in  this  case  eliminating  the 
limit  The  Supreme  Court's  reasoning 
seems  even  more  compelling  when  an 
exposure  limit  is  eliminated. 

It  should  be  noted  that  OSHA  is 
repealing  the  majority  of  a  S-0(b] 
standard  and  a  section  ^a)  standard  in 
its  entirety.  This  reasoning  is 
specifically  designed  to  address  this 
situation. 

The  Noweir  study  (Ex.  128  k, 
discussed  in  the  proposal  at  48  FR 
26967)  indicates  that  byssinosis 
develops  at  high  exposures  in  at  least 
one  foreign  cottonseed  processing 
industry.  In  that  study,  conducted  in 
Egypt,  exposures  were  very  high,  and 
the  NCC  states  that  a  different  ivocess 
was  used  than  that  used  in  the  U.S. 
However,  a  backstop  is  dearly  needed 
with  the  ehmination  of  the  permissible 
exposure  limit  to  assure  that  byssinosis 
and  chronic  bronchitis  do  not  develop 
afterwards.  This  is  especially  true 
because  cotton  seed  processing  is  a 
dusty  process  and  the  possibility  exists 
that  exposures  will  rise  above  cnrrent 
levels. 

In  addition,  there  ia  a  dear  medical 
need  for  retaining  medicai  sarveillancc. 
There  ia  reduction  in  overshift  PEViS 
among  current  employees.  As  Dr.  Jones 
pointed  out  above,  medical  surveillance 
woold  allow  identification  of  persons 
"unusually  susceptible  to  adverse 
effects  of  dus  dust"  and  to  identify 
"persons  with  active  airway  diseases 
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.  .  .  (who)  should  :  lot  be  assigned  to 
particularly  dusty  obs."  (Tr.  206-7). 
These  factors  indicate  that  medical 
surveillance  should  be  permanently 
retained. 

The  third  issue  aresented  is  whether 
OSHA  should  exenpt  this  industry  from 
the  6(a)  standard.  That  is  a  more 
difficult  question  t|ian  for  knitting.  Some 
data  indicate  that  Very  high  exposures 
may  lead  to  byssinlosis.  In  addition,  the 
process  is  dusty,  s*me  exposures  are 
already  above  the  p(a)  limit  and  OSHA 
cannot  have  as  mu^h  conHdence  that 
exposures  will  not  rise  if  the  8{a) 
standard  i^  eliminated.  On  the  other 
hand,  the  studies  iadicate  no  bronchitis 
or  byssinosis  at  current  levels  some  of 
which  are  over  the|6(a)  limit. 

In  the  context  of'this  record,  several 
other  factors  becot  le  revelant.  The 
cottonseed  process  ing  industry  is  very 
much  a  declining  industry.  The  number 
of  facilities  has  be^n  decreasing  and 
many  are  small  businesses.  (The  1978 
standard  has  not  been  in  effect  during 
this  period.  The  decline  results  from 
market  forces.)  Employee  turnover  is 
100%  per  year  and  the  work  is  often 
seasonal.  The  expqsed  workforce  is 
relatively  small,  about  eight  hundred. 
The  data  in  the  record  indicate  that 
compliance  with  1  pig/m'  total  dust  6(a) 
standard  would  be  itechnically  and 
economically  difficult,  though  if 
interpreted  as  a  rex)irable  dust  standard 
compliance  becomM  less  difficult.  (See 
the  discussion  under  waste  processing.) 

In  the  total  content,  OSHA  has 
determined  that  th«  evidence  permits  it 
to  conclude  that  a  a  ignificant  health  risk 
will  not  develop  if  lie  6(a)  limit  is 
repealed  for  this  segment.  OSHA  only 
makes  this  determiiiation  with  the 
assurance  that  retepion  of  medical 
surveillance  will  provide  a  backstop  if 
that  judgment  is  inQorrect  and  this 
surveillance  will  pittect  the  health  of 
the  employees.  OSHA  believes  as 
indicated  in  the  pwirosal  that,  at  this 
point  in  time,  it  wo^ld  better  effectuate 
the  purposes  of  the  Act  not  to  require 
the  fairly  large  expenditures  that 
compliance  with  th4  6(a)  standard 
would  require  in  th^  face  of  evidence 
that  byssinosis  andi bronchitis  do  not 
exist  at  current  exposures  and  the 
retained  medical  su  rveillance  provisions 
will  address  the  issjie  of  overshift  FEV, 
declines. 

These  medical  ex  aminations  include 
an  initial  exam  and  periodic  exams 
every  two  years  un  ess  the  employee 
falls  under  the  crite  ia  in  (h)(3)  (i)  and 
(ii).  In  that  case,  exi  iminations  are 
required  every  six  t  lonths  and  in  some 
circumstances  the  e  mployee  is  to  be 


referred  to  a  specia 
evaluation. 


ist  for  further 


D.  Waste  Processing  Including 
Gametting 

The  1978  standard  set  a  PEL  of  500 
/ig/m'  for  the  waste  processing 
industry.  This  coverage  was  based  on 
health  studies  in  the  textile  industry  and 
on  studies  of  waste  processing  workers 
in  the  United  States,  Britain,  and 
Australia.  The  record  for  the  1978 
standard  contained  several  studies  on 
the  health  of  workers  in  this  industry 
(Exs.  99f:  38f;  6-72;  6-71),  and  they  are 
discussed  in  the  1978  cotton  dust 
standard  (43  PR  27381).  An  additional 
health  hazard  evaluation  (Ex.  188-X) 
was  submitted  to  the  Agency  following 
publication  of  the  final  standard,  and 
OSHA  issued  an  administrative  stay  on 
September  1, 1978  in  order  to  consider 
this  information  (43  FR  39087).  Following 
its  evaluation  of  the  new  information, 
OSHA  concluded  that  the  findings  in  the 

1978  standard  were  correct  and  lifted 
the  administrative  stay  on  January  26, 

1979  (44  FR  5438). 

An  early  study  (Ex.  6-72)  of  cotton 
waste  mills  in  the  United  Kingdom  by 
Dingwall-Fordyce  and  O'Sullivan  found 
a  30%  prevalence  of  byssinosis, 
including  a  5%  prevalence  of  disabling 
byssinosis.  Bronchitis  prevalence  was 
not  reported  in  this  study.  The  authors 
did  not  include  controls  in  their  study 
and  workers  did  have  some  exposure  to 
raw  cotton.  Chinn  and  coworkers  (Ex. 
99f)  studied  willowing  mills  in  the 
United  Kingdom  and  found  a  53.3% 
prevalence  of  bronchitis.  A  5% 
prevalence  of  byssinosis  was  reported. 
In  addition,  willowers  had  greater  pre- 
shift  and  postshift  declines  in  lung 
function  when  compared  to  controls. 
Simpson  measured  pre-shift  and 
postshift  FEV  I  in  six  Australian 
gametting  operations  (Ex.  6-71).  No 
control  data  was  reported.  About  31%  or 
the  workers  had  postshift  FEV  i  declines 
of  200  milliliters  or  more. 

NIOSH  investigators  conducted  a 
health  hazard  evaluation  of  a  U.S. 
gametting  and  mattress-making 
company  in  1973  (Ex.  38f)  and  in  1977 
(Ex.  18&-X).  No  comparison  group  was 
included  in  the  studies.  In  1973,  the 
bronchitis  prevalence  was  59%  and  the 
byssinosis  prevalence  was  11.8%.  The 
percentage  of  workers  with  a  postshift 
decline  in  FEV  i  of  5%  or  more  was 
20.6%.  In  1977  when  the  cotton  dust 
levels  were  much  lower,  the  bronchitis 
prevalence  was  34%  and  the  byssinosis 
prevalence  was  1.9%.  There  was  a  slight 
rise  in  the  prevalence  of  postshift 
decline  in  FEVi. 

The  ANPR  published  on  February  9, 
1982  (47  FR  5906)  solicited  any 
additional  information  on  the  health  of 
workers  exposed  to  cotton  dust  in  any 


of  the  industries  covered  by  the  1978 
standard,  and  OSHA  received  a  study 
on  the  waste  utilization  industry  from 
NIOSH  (Ex.  175-56). 

The  new  study  from  NIOSH  was 
entitled  "Characterization  of  Byssinosis 
and  other  Pulmonary  Abnormalities  in 
the  Cotton  Waste  Utilization  Industry. 
Part  5"  (Ex.  175-56).  In  1978  and  1979, 
NIOSH  examined  260  workers  in  13 
cotton  waste  utilization  plants  in  the 
Southeastem  United  States.  A  group  of 
292  blue  collar  workers  employed  in 
non-dusty  occupations  served  as  the 
control  group.  NIOSH  found  no 
significant  increase  in  the  prevalence  of 
byssinosis  in  the  cotton  waste  workers 
when  they  were  compared  to  the  control 
group.  They  did  find  a  significant 
increase  in  the  prevalence  of  bronchitis 
in  exposed  workers  employed  in  the 
waste  industry  for  less  than  two  years. 
This  increase  was  most  striking  in 
nonsmoking  workers  who  had  been 
employed  for  less  than  two  years.  In 
addition,  they  found  that  decreases  in 
pulmonary  function  in  some  exposed 
workers  appeared  to  be  related  to  the 
particular  plant  in  which  the  individual 
was  employed.  No  dose-response 
relationship  was  demonstrated  by  this 
study.  The  geometric  mean  dust 
concentration  for  many  of  the  plants 
was  around  0.5  mg/m  *. 

The  National  Cotton  Council  (Ex.  175- 
47)  submitted  two  critical  reviews  of  the 
NIOSH  study  as  an  attachment  to  its 
earlier  comments.  These  reviews  noted 
that  no  evidence  of  excess  prevalence  of 
byssinosis  was  seen  in  the  workers.  The 
NCC  also  said  that  an  association 
between  cotton  dust  exposure  and 
chronic  bronchitis  in  workers  with  less 
than  two  years  of  experience  could  not 
be  made  because  "chronic  bronchitis"  is 
defined  as  chronic  only  when  persisting 
for  at  least  two  years,  so  it  must  have 
pre-existed  the  work  with  cotton-related 
materials.  They  also  criticized  the 
control  group  used  by  NIOSH.  These 
criticisms  were  repeated  in  their  final 
posthearing  brief  (Ex.  276)^ 

At  the  time  that  NIOSH  analyzed  the 
data  for  their  report,  data  from  only  six 
of  the  more  than  30  comparison  plants 
were  available  to  be  used  as  controls.  In 
order  to  conform  to  the  "Southeast" 
location  of  the  waste  cotton  workers 
(North  and  South  Carolina,  Georgia, 
Alabama  and  Florida)  and  to  respond  to 
some  comments  about  the  more 
westerly  location  of  some  of  the 
comparison  plants,  NIOSH  reanalyzed 
the  data  using  only  "Southeast" 
comparison  plants.  This  addendum  did 
not  replace  the  original  report  but  was  a 
further  analysis  of  the  data  (Ex.  175-56). 
Using  this  comparison  group,  NIOSH 
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found  a  significant  increase  in  the 
prevalence  of  bronchitis  in  workers 
(both  smokers  and  nonsmokers)  who 
had  worked  in  the  waste  cotton  industry 
for  more  than  two  years  and  in 
nonsmokers  with  less  than  two  years  in 
the  industry.  In  addition,  workers  with 
less  than  two  years  in  the  waste  cotton 
industry  had  a  significantly  greater 
prevalence  of  bronchitis  than  workers 
with  more  than  two  years.  There  was  a 
significant  increase  in  the  prevalence  pf 
overshift  decrements  of  FEVi  greater 
than  10%  in  worieers  with  greater  than 
two  years  service,  and  there  was  also  a 
significant  increase  in  the  prevalence  of 
overshift  decrements  of  FEVt  greater 
than  5%  in  waste  cotton  workers 
compared  to  controls  matched  in  age 
and  smoking.  NIOSH  found  no 
significant  increase  in  the  prevalence  of 
byssinosis  or  of  workers  with  an  FEVi 
of  less  then  80%  of  the  predicted  value. 

OSHA  concluded  that  although  the 
data  did  not  support  reducing  the 
permissible  exposure  limit  that  there 
was  evidence  of  risk  to  workers,  and 
there  was  no  evidence  of  safety  in  this 
industry.  Therefore.  OSHA  proposed  to 
continue  coverage  of  the  waste 
processing  industry  under  {  1910.1000 
and  to  delete  the  industry  from  coverage 
under  i  1910.1043. 

OSHA  invited  Dr.  Alan  Engelberg, 
formerly  of  NIOSH  and  a  medical 
project  officer  on  the  NIOSH  cross- 
sectional  studies,  to  testify  at  the  public 
hearings  as  an  expert  witness  on  the 
waste  processing  industry.  Dr.  Engelberg 
described  the  results  of  the  NIOSH 
study  and  responded  at  length  to  the 
criticisms  of  the  National  Cotton 
Council  concerning  the  control  group. 
He  devoted  more  than  half  of  his  written 
testimony  to  responding  point-by-point 
to  the  criticisms  of  the  study  made  by 
the  National  Cotton  Council  and  others. 
One  criticism  of  the  study  made  by  NCC 
was  that  the  control  group  came  from  a 
different  socio-economic  group  and  the 
basis  for  this  contention  was  that  the 
group  of  control  workers  received  $3.80 
to  $7.40  per  hour  while  the  waste  cotton 
workers  received  $3.35  per  hour,  the 
minimum  wage.  Although 
socioeconomic  status  can  be  correlated 
with  respiratory  health.  Dr.  Engelberg 
stated  that  in  none  of  the  studies  cited 
by  the  NCC  was  socioeconomic  defined 
by  wage  differential  alone.  In  the 
Higgins  study,  three  groups  were 
defined:  (1)  White  collar.  (2)  farm  labor 
and  (3)  blue  collar,  and  both  the  waste 
cotton  workers  and  the  control  group  in 
the  study  belong  to  the  blue  collar  group. 
Dr.  Engelberg  provided  similar  analyses 
for  the  two  other  papers  cited  by  the 
NCC  on  this  matter.  There  was  also  a 


criticism  of  NlOSIfs  definition  of  the 
term  chronic  bronchitis,  and  Dr. 
Engelberg  responded  that  the  definition 
used  by  NIO^  was  consistent  with  the 
way  chronic  bronchitis  was  defined  in 
the  papers  cited  by  the  NCC.  OSHA 
believes  that  Dr.  Engelberg  has 
satisfactorily  answered  the  criticisms  of 
the  NCC  and  that  the  results  of  the 
NIOSH  study  are  valid. 

Dr.  Engelberg  also  provided  OSHA 
with  his  recommendations  concerning 
this  industry.  He  agreed  that  a 
respirable  dust  standard,  measured  by 
the  vertical  elutriator  would  be 
appropriate.  He  stated  "that  OSHA 
should  consider  an  elutriated  dust 
standard  equivalent  to  the  proposed 
total  dust  standard,  to  address  the  fact 
that  the  dust  in  this  industry  has  similar 
biological  effects  as  cotton  dust  in  other 
industries."  (1983  Tr.  at  65)  He  further 
recommended  that  medical  surveillance 
be  continued  to  detect  early  stages  of 
respiratory  disease  (Tr.  65: 141). 

Dr.  Merchant  testified  in  behalf  of  the 
American  Thoracic  Sociefy  on  the  need 
to  retain  regulation  of  the  waste 
processing  industry  and  the  need  to 
retain  medical  surveillance.  That  was 
also  his  conclusion  for  ginning  and 
cottonseed  processing.  He  agreed  that 
medical  surveillance  was  student  for 
knitting  and  classing.)  However,  he 
added: 

OSHA  is  propoaing  to  regulate  tliit  industry 
with  a  one  miUigram  per  cubic  meter  of  total 
dust  PEL  only.  As  has  been  noted  in  the 
textile  industry,  total  dust  often  does  not 
correlate  %vith  health  effects;  hence.  OSHA's 
proposing  to  utilize  total  dust  which  may  or 
may  not  contain  biologically  active  inhalable 
dust  Thus,  it  risks  not  providing  workers 
adequate  protection  on  the  one  hand,  and 
over-regulation  of  the  industry  on  the  other. 

A  more  rational  plan,  in  my  view,  would  be 
to  adopt  a  PEL  for  inhalable  dust  between  .5 
and  one  milligram  per  cubic  meter  together 
with  medical  surveillance.  As  has  been 
demonstrated  in  the  textile  sector,  both 
provisions  are  important  in  preventing 
respiratory  disease.  (Tr.  331-332) 

In  their  testimony,  NIOSH  discussed 
the  findings  of  their  cross-sectional 
studies  and  made  their 
recommendations  concerning  the 
protection  of  these  workers.  Mr.  Richard 
Lemen,  representing  the  Institute  said: 

In  conclusion.  NIOSH  continues  to 
recommend  the  provisions  of  its  1974  Criteria 
Document  as  the  basis  of  a  Cotton  Dust 
Standard. .  .  .  The  Criteria  Document 
recommended  reduction  of  dust 
concentrations  to  the  lowest  level  feasible 
and  recommended  medical  monitoring  and 
employee  training.  (Tr.  401-2) 

The  National  Cotton  Council 
repeatedly  stated  in  their  comments  and 
written  testimony  that  OSHA  has  not 


made  a  threshold  finding  of  significant 
risk  in  the  waste  cotton  industry  and 
that  meeting  a  1000  ^g/m*  total  cotton 
dust  standard  is  economically  and 
technologically  infeasible.  Therefore, 
they  concluded  that  this  industry  should 
be  totally  exempted  from  any  standard. 
Although  they  opposed  coverage  of  this 
industry  by  any  standard.  Mr.  Frank 
Mitchner  of  the  National  Cotton  Council 
agreed  that  measuring  respirable  dust  is 
more  appropriate  than  measuring  total 
dust  in  this  industry.  A  summary  of  his 
statement  read  into  the  hearing  record 
stated: 

The  vertical  elutriator,  with  all  its  faults,  is 
vastly  more  appropriate  for  measuring  dust  in 
nontextile  operations,  or  any  operation  for 
that  matter,  dian  the  personal  sampler.  (Tr. 
977) 

Both  the  Textile  Fibers  and 
Byproducts  Association  (Ex.  210B)  and 
the  National  Cotton  Batting  Institute 
(Ex.  211D)  presented  their  own  analysis 
of  the  evidence  in  the  record  and 
concluded  that  the  health  studies  in  the 
record  could  not  be  used  to  support  a 
finding  of  adverse  health  effects. 

The  testimony  of  the  industry 
representatives  on  this  issue  was  limited 
to  comments  and  critical  analyses  of 
studies  in  the  record.  These  studies 
show  that  woricers  exposed  to  cotton 
dust  in  this  industry  develop  adverse 
health  effects.  No  new  studies  were 
introduced  to  provide  evidence  of 
safety.  No  medical  expert  testified  that 
the  evidence  supported  the  elimination 
of  medical  surveillance  for  waste 
processing  workers.  Therefore,  the 
evidence  in  the  record  provides  no  basis 
for  eliminating  a  permissible  exposure 
limit  and  medical  surveillance  for  this 
industry. 

Conclusions  and  Significant  Risk 
Analysis 

The  legal  and  policy  basis  for  an 
analysis  of  the  waste  processing 
segment  is  discussed  imder  the  knitting 
segment  That  general  discussion  is  not 
repeated.  On  the  facts  presented  it 
appears  more  logical  to  discuss  the 
issues  in  reverse  order  for  waste 
processing. 

The  first  question  is  then  whether 
there  is  sufficient  evidence  to 
demonstrate  that  significant  health  risk 
is  unlikely  to  exist  if  the  waste 
processing  industry  were  exempted  from 
coverage  of  the  6(a)  standard  It  is  clear 
that  the  evidence  does  not  demonstrate 
this.  A  series  of  studies  indicate 
substantial  excess  risk  of  byssinosis, 
bronchitis  and  lung  function  declines. 
The  NCC  pointed  out  that  each  study 
has  some  weaknesses,  but  that  point 
does  not  provide  a  sufficient  evidentiary 
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iog  tends  to  be 


basis  for  eliminating  i  il  regulation. 
Indeed,  the  fact  that  4  number  of  studies 
show  substantial  excess  prevalence  of 
disease  tends  to  overtome  the  f^ct  that 
each  has  weaknesses! 

As  discussed  under  knitting  the 
burden  of  proof  in  eliifiinating  a  6(a) 
standard  is  to  show  that  uncontrolled 
exposures  are  unfikelv  to  lead  to 
significant  risk,  not  toTdemonstrate  that 
significant  risk  exists-JHowever.  if  no 
standard  existed  and  pSlA  was 
undertaking  a  6(b)  rulemaking  to 
determine  whether  a  itandard  should  be 
promulgated  for  this  s^or,  OSHA 
would  find  that  a  significant  risk  existed 
at  oncoatroOed  cxposires  which  would 
be  sobstanliattsr  redw^  by  a  standard 
Several  studies  taken  logetfier  show 
substantial  excesses  of  byssinosis, 
bronchitis,  and  pulmonary  function 
declines  at  high  exfiaian*.  This  is 
sigmficant  risk  of  material  impairment 
of  health  and  functional  capacity.  The 
most  recent  NI06H  st^dy  shows  that 
lower  exposures  elimiiiate  b]rssinosis 
and  reduce  pulmonary  function  declines. 
Therefore  a  standard  ^ch  as  the  6(a) 
standard  substan     ~ 
significant  risk. 

Further,  waste 
a  dusty  operation  and  some  exposures 
are  over  the  6(a)  cottoi  dust  standard  as 
a  total  dust  level  meaa  tired  by  a 
personal  sampler.  Botl  Dr.  Merchant 
and  Dr.  Engelberg  reoinmended  that 
the  1000  /ig/m*  PEL  belinterpreted  as  a 
vertical  elutriator  respirable  dust 
standard  rather  than  a,  total  dust 
standard  This  would  tb  be  more 
consistent  with  the  epipemiological 
studies  and  more  prot^tive  for 
employees.  Representatives  of  the  NCC 
also  agreed  that  if  th 
level,  it  should  be  a  re 
level.  Accordingly  OSl 
interpretation  of  the  6(4)  limit  in 
S  1910.1000  to  a  respirdble  dust  level  as 
measured  by  a  vertical  elutriator  which 
will  increase  employe^  protection.  A 
footnote  has  been  added  to  the  cotton 
dust  entry  of  Table  Z-i  of  }  1910.1000  to 
indicate  this.  j 

As  discussed  below  In  the  feasibility 
section  it  is  substantially  easier  to 
achieve  a  respirable  diist  level  than  a 
total  dust  level  This  change  therefore 
responds  to  the  NCC'g  feasibility 
concerns  and  improve^  the  cost- 
effectiveness  of  the  St 

OSHA  has  conclude 
to  narrow  the  definitioi 
processing  to  the  oper , 
recycling  (sorting,  blending,  cleaning 
and  willowing)  and  gaQnetting  as 
proposed.  However,  it  Is  excluding 
bedding  assembly  opei  ations.  OSHA 
does  not  believe  that  ri  sk  was 
demonstrated  in  beddi:  ig  assembly, 
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which  is  a  much  less  dusty  operation. 
However,  if  a  bedding  manufacturer  has 
a  gametting  operation,  the  gametting 
part  of  the  bedding  mamrfactmer's 
operations  are  covered  by  the  standard 
The  next  question  is  whether  there  is 
significant  risk  at  the  6(a)  level  which 
can  be  substantiaUy  reduced  by  a  lower 
exposure  limit  The  recent  raOSH  study 
of  the  ciirrent  work  force  does  not 
demonstrate  the  existence  of  byssinosis, 
and  the  excess  incidence  of  pulnwinary 
function  declines  and  chronic  bronchitis 
does  not  indicate  a  dose-response 
relationship.  The  ACTWU  and  Dr.  Beck 
pointed  out  that  a  dose-response 
relationship  could  be  masked  when 
there  is  an  acute  reaction  which  varies 
among  persons.  The  more  reactive 
employees  might  transfer  to  lower  dust 
areas  because  they  could  not  function  in 
high  dust  areas,  and  the  less  reactive 
employees  willing  to  woric  in  higher  dust 
because  their  reaction  would  not  be  as 
great.  This  would  lead  to  overall  excess 
risk  compared  to  suitable  controls  but 
no  indicated  dose-response  relationship 
(Ex.  279.  pp.  113-114;  Tr.  1123-5) 
However,  no  empirical  research  is 
presented  to  support  this  hypothesis. 

OSHA  concludes  in  light  of  the 
absence  of  byssinosis  and  demonstrated 
dose-response  that  In  this  particular 
circumstance  there  is  not  sufficient 
evidence  to  demonstrate  that  a  lower 
exposure  limit  would  substantially 
reduce  significant  risk.  In  addition  Dr. 
Merchant,  the  scientist  whose  research 
was  a  major  factor  in  the  development 
of  the  cotton  dust  standard,  indicated 
that  it  would  be  a  "rational  plan"  to 
adopt  a  1000  ^g/m*  respirable  dust 
standard  with  medical  surveillance.  This 
is  in  essence  what  OSHA  is  doing  and 
OSHA  believe  it  will  be  protective  of 
employees. 

The  last  question  is  whether  medical 
surveillance  should  be  retained.  OSHA 
concludes  it  clearly  should  be  retained 
for  waste  processing.  First  medical 
surveillance  in  conjunction  with  the 
exposure  limit  is  needed  to  prevent  the 
development  of  substantial  rates  of 
byssinosis  and  bronchitis  which 
uncontrolled  exposures  lead  to.  Second, 
the  NIOSH  study  does  indicate  excess 
chronic  bronchitis  and  pulmonary 
function  declines  at  current  exposures. 
Medical  surveillance  is  needed  to 
identify  and  protect  employees  who 
develop  these  conditions.  Third.  Dr. 
Merchant  and  Dr.  Beck  testified  on  the 
need  for  medical  surveillsuice.  No 
medically  quaUfied  person  testified  it 
was  imnecessary.  Finally,  it  is  a 
necessary  backstop  for  the  decision  not 
to  lower  exposures  to  the  500  ^/m' 
respirable  dust  level 


E.  Cotton  Classing 

When  the  1978  standard  was 
published,  OSHA  had  no  direct 
evidence  in  the  record  on  the  health  of 
workers  employed  in  classing 
operations.  There  was,  however, 
evidence  that  dust  levels  in  some 
unventilated  operations  reached  2400 
p.g/m*  and  minor  changes  in  the 
ventilation  could  reduce  the  dust  levels 
(43  PR  27389).  The  Agency  included 
classing  operations  in  the  scope  of  the 
standard  based  on  indirect  evidence 
fit}m  the  textile  industry. 

Following  the  legal  challenges  to  the 
standard  and  the  Supreme  Court's 
decision  on  the  Benzene  standard, 
OSHA  administratively  stayed 
enforcement  of  the  standard  as  it 
applied  to  cotton  classing  offices  and 
cotton  warehousing  because  there  was  a 
concern  that  the  preamble  to  the 
standard  had  "not  adequately 
describe[d]  the  rationale  for  including 
warehousing  and  cotton  classing 
operations."  (45  FR  50329.  July  29. 1980) 

Following  the  publication  of  the 
February  9. 1982  ANPR.  the  American 
Cotton  Shippers  Association  (Ex.  175- 
30)  commented  in  favor  of  excluding 
classing  operation  bom  the  standard. 
They  emphasized  that  there  were  no 
studies  in  the  record  on  the  health  of 
classing  workers.  Because  they 
submitted  their  comments  before  the 
anticipated  NIOSH  study  on  USDA 
classing  offices  became  available,  they 
requested  additional  time  to  comment 
specifically  on  it  They  pointed  out  that 
unlike  govenmient  classing  offices, 
classing  associated  with  merchandizing 
is  more  seasonal  and  cotton  classifiers 
spend  only  a  portion  of  their  workday  in 
this  function. 

NIOSH  submitted  a  study  on  the 
environmental  conditions  and  the 
respiratory  health  of  workers  in  13 
USDA  cotton  classing  offices,  entitled 
"Respiratory  Disorders  and  Dust 
Exposure  in  Sectors  of  the  Cotton 
Industry  of  the  United  States  Part  4: 
Cotton  Classing  Offices."  (Ex.  175-56) 
Briefly,  this  study  found  that  dust  levels 
had  been  reduced  and  at  the  time  of  the 
study  ranged  fi'om  70  Aig/m*  to  340  ^g/ 
m*.  They  found  no  evidence  to  suggest 
an  excess  prevalence  of  lung  symptoms 
or  diminished  lung  function  in  these 
workers.  NIOSH  suggested  that  a 
second  epidemiological  study  with 
proper  control  group  be  "funded  in  the 
near  future."  (Ex.  175-56) 

Based  on  the  findings  of  the  NIOSH 
study.  OSHA  proposed  to  exclude 
cotton  classing  operations  from 
coverage  by  either  cotton  dust  standard 
(29  CFR  1910.1043  and  29  CFR  1910.1000) 
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becauae  there  wrss  no  evidence  that 
workers  in  daMtng  offices  suffer  either 
acute  or  chronic  adverse  health  effects 
as  the  result  of  their  exposure  to  cotton 
dust  (48  FR  26868).  OSHA  received  very 
few  comments  on  this  issue  foUowii^ 
publication  of  the  proposal  and  there 
was  little  discussion  of  this  matter  in  the 
public  hearings. 

In  their  prehe^uing  comments.  NIOSH 
restated  the  findings  of  their  study  and 
recommended  a  continuation  of  dust 
controf  (Ex.  187-23).  In  their  testimony 
and  posthearing  comments,  NIOSH 
recommended  tfiat  OSHA  adopt  the 
recommendations  outlined  in  the  1974 
criteria  document.  These 
recomnendaticms  inchided  both  medical 
surveillance  and  the  lowest  feasiUe 
dust  leveL  In  posthearing  comments,  the 
ACTWU  dted  a  numbo'  of  reason*  that 
argue  against  using  a  singje  negative 
study  to  exclude  an  industry  from  the 
standard  but  they  did  not  question  the 
fmdings  of  die  NIOSH  study  (&(.  279). 
The  National  Cotton  Council  supftorted 
OSHA's  proposal  to  exclude  classing 
from  the  standard  because  the  record 
"will  not  support  a  threshold  finding 
that .  .  .  classing  of^e  woricers  are 
exposed  to  a  significant  health  risk." 
(Ex.  278) 

ConchisioD  and  Si^iHcant  Risk 
Analysis 

The  factaal  imderpinnings  are  very 
similar  and  the  analysis  identical  for  the 
classing  segment  as  for  the  knitting 
industry.  Therefore,  it  is  only  briefly 
summarized.  There  is  one  study  in  the 
record  which  addresses  the  health  of 
classing  workers.  This  study,  conducted 
by  NIOSH,  concludes  that  neither  acute 
nor  chronic  adverse  health  effects  were 
seen  in  these  workers,  and  thia  finding 
has  not  been  seriously  questioned. 
There  are  no  studies  demonstrating  risk 
in  this  segment  and  extrapolation  from 
the  textile  segment  is  inappropriate  in 
these  circumstances.  Therefore,  based 
on  the  information  in  the  record,  OSHA 
condades  that  under  current  conditions 
workers  in  cotton  classing  offices  do  not 
appear  to  be  at  significant  risk  of 
adverse  health  effects  due  to  their 
occupational  exposure  to  cotton  dust 
wbi(^  could  be  substantially  reduced  by 
a  lower  exposate  hmit  Consequently 
OSHA  is  exempting  the  classing 
segnwat  from  aU  requirements  of 
§  1910.1043. 

The  erapk^fees  surveyed  in  the 
NIOSH  sto(^  were  working  under 
conditions  where  the  dust  levels  were 
being  controlled  and  their  exposure 
were  low.  OSHA  believes  exposures 
will  not  rise.  However,  the  medical 
study  by  NIOSH,  discussed  above  under 
knitting,  will  act  as  a  backstop  to 


indicate  if  the  heahh  of  tht  employees 
remains  ununpaired  after  regulation 
ceases.  Of  conraa,  if  the  study  indicates 
that  empbyees  haveaot  remained  in 
good  re^iratory  beahh,  OSHA  will 
consider  appn^anate  regntatocy  action. 

Based  on  the  facts  available  for 
classing  operations  and  tiie  analysis 
presented  in  the  knitting  dfscBSsion. 
OSHA  also  conchides  dtat  tfte  evidence 
demonatratea  that  a  significant  health 
risk  wis  not  devdop  if  this  segment  is 
not  covered  by  exposure  Hmits. 
Accordingly,  OSHA  is  exempting  this 
operations  from  the  8(a}  cotton  dust 
exposure  limit.  This  decision  will  better 
effectuate  the  purposes  of  the  Act 

F.  Cottoa  Worehouae* 

The  record  for  the  1978  standard 
included  a  report  by  Barman  of  a  survey 
of  70  workers  in  a  sin^e  compress/ 
warehouse  operation  (Ex.  56).  In 
response  to  the  February  9, 1982  ANPR. 
NIOSH  submitted  a  study  of  the 
environmental  conditions  tind 
respiratory  health  of  workers  in  this 
industry.  The  study  was  entitled 
"Respiratory  Disordars  and  Dust 
Exposure  in  Sectors  of  the  Cottoa 
Industry  of  the  United  States.  Part  2: 
Cotton  Compress  Warehouses'*  (Ex. 
175-56).  The  study  showed  an  excess 
prevalence  of  bronchitis  and  decrements 
in  FEV » greater  than  10%.  However, 
several  Actors  made  interpretation  of 
this  data  (fifllcult.  One  fattor  is  that  a 
large  portion  of  the  study  group  had 
been  employed  in  other  cotton 
industries  such  as  ginning.  A  second  ' 
factor  is  that  there  were  a  large  number 
of  differences  between,  the  study  group 
and  the  control  group,  specifically  racial, 
geographic  and  age  differences.  A  third 
factor  is  that  there  was  an  inverse  dose- 
response  relationship  between  dust 
levels  and  decrement  ia  FEVi.  In  other 
words,  workers  at  lower  cotton  dust 
levels  were  more  likely  to  show  a 
decrement  in  FEVi  than  workers  at 
highec  cotton  dust  levels.  The  authors 
suggested  that  this  impairment  seen  in 
workers  at  lower  dust  levels  may  have 
resulted  from  e^osores  to  other  than 
cotton  dust,  such  as  exhaust  emissions 
from  idling  transport  vehicles.  At  the 
hearings.  NIOSH  recommended  a 
standard  for  this  industry  that 
incorporated  the  recommendatioos  ^ 
their  1974  criteria  document. 

OSHA^s  proposal  to  exchide-cotton 
warehousing  operations  from  the 
standard  received  few  comments,  and 
those  received  were  very  general  in 
nature.  Commenters  either  supported 
OSHA's  proposal  to  exclude 
warehousing  (Exs.  214,  276)  or  argued 
that  a  single  negative  study  was 


inadequate  to  exclude  an  industry  from 
the  standard  (Ex  27^. 

Conclusions  and  Si^ficaat  Risk 
Analysis 

The  analysis  presented  for  the  knitting 
and  cottonseed  segments  is  rdevant 
here.  There  is  only  limited  data  in  the 
record  which  addresses  the  heahh  of 
warehousing  workers.  The  major  study, 
conducted  by  NIOSH,  concludes  that 
there  is  some  evidence  of  adverse  heahh 
effects  in  tfiese  workers.  The  areas 
where  these  effects  was  in  the 
areas  of  lowest  cotton  dust  exposiuv.  It 
is  not  clear,  therefore,  whether  these 
adverse  health  effects  are  due  to 
exposure  to  cotton  dust  or  to  aome  other 
factor.  There  is  no  evidence  in  ttie 
record  that  indicates  that  reducing  the 
dust  level  will  resuh  in  a  reduction  of 
respiratory  symptoms.  Therefore,  based 
on  the  information  in  the  record.  OSHA 
concludes  that  under  current  conditions 
cotton  warehousing  workers  do  not 
appear  to  be  at  signiHcant  risk  of 
adverse  health  effects  due  to  their 
occupational  exposure  to  cotton  dusL 
Consequently,  OSHA  concludes  that  ttie 
data  sufiport  deleting  cotton  warehouse 
operations  from  { 19iai043. 

For  the  same  reasons  discussed  under 
knitting  and  classing,  OSHA  concludes 
that  the  medical  surveillance 
requirements  need  not  be  retained. 
However,  the  medical  study  by  NIOSH 
discussed  above  under  knitting,  will  act 
as  a  backstop  to  indicate  if  the  health  of 
the  employees  remains  unimpeired  after 
regulation  cease*.  Of  course,  if  the  study 
indicates  that  empk^ee*  have  not 
remained  in  good  respiratory  health. 
OSHA  will  consider  appropriate 
regulatory  action. 

OSHA  also  concludes  that  the 
evidence  denMBStrates  that  a  significant 
heakh  risk  i*  unlikely  to  develop  if  the 
exposure  Umit  ei  the  6(a)  standard  is 
eliminated.  Exposures  tend  to  be 
intermittent  and  operations  are  n8aa% 
in  open  areas  with  substantial  natural 
ventilation.  Therefore,  OSHA  does  not 
expect  exposures  or  medical  conditions 
to  change  with  the  ehminatifla  of  the 
6(a)  standard.  Accordingly,  OSHA  is 
exempting  cotton  waiebounay 
operations  from  tha  cottoa  dust 
permissible  e}q>osur*  hmtt  tt 
\  19iai000,  Tab)*  Z-1.  OSHA  conchides 
that  this  decision  better  effectuates  die 
purposes  of  the  Act. 

G.  Interpretation  of  Scope  aad  Medical 
Startup  Dates 

The  1978  standard  applied  'to  the 
control  of  employes  exposure  to  cotton 
dust  in  ah  wcwkptaces"  with  certain 
specified  deceptions.  The  National 
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Cotton  Council  recommended  that 
OSHA  specify  exactly  where  the 
standard  was  to  ^ply  (Ex.  276,  p.  2). 
This  is  the  approe  ch  OSHA  took  in  its 
proposal  and  reta  ned  in  Ae  final.  The 
operations  in  whi^  the  standard  is 
applicable  are  the|  operations  where 
coverage  is  appropriate  and  justified  by 
health  data.  This  i  ipproach  makes  it 
clear  that  the  cotti  >n  dust  standard  does 
not  apply  to  beddi  ng  assembly,  fiunitive 
assembly,  tire  mai  lufacture  and  other 
segments  not  spec  ified  or  discussed  in 
this  preamble. 

The  cotton  dust  standard  applies  to 
the  operations  sp^ified  and  is  not 
limited  to  facilitiei  in  SIC  codes  where 
that  operation  is  tne  primary  operation. 
For  example,  gametting  operations  are 
covered  by  the  madical  surveillance 
limit  of  i  1910.104^  and  the  exposure 
limits  of  §  19iaiO0O.  Bedding  assembly 
is  not  covered  by  Either  standard. 
Obviously  a  gametter  using  waste 
cotton  is  covered  ^s  specified,  and  a 
bedding  assembly  [facility  with  no 
gametting  operations  is  totally  excluded 
fitim  the  standardJ  However,  in  a 
bedding  assemblylfacility  which  ha»  a 
gametting  operation,  the  standard 
applies  to  cotton  dust  exposures  in  the 
'gametting  area.  Similarly,  tire 
production  is  not  qovered  by  either 
standard.  However,  if  a  tire  producer 
has  a  yam  production  operation  Mrith 
cotton  dust  present  the  area  of  that  yam 
production  operation  is  covered  by  the 
textile  standard. 

The  medical  suryeillance  provisions 
of  S  1910.1043  hav«  been  stayed  for 
nontextiles.  The  medical  provisions  are 
being  retained  as  aiscussed  above  for 
cotton  seed  proces|sing  and  waste 
processing  and  thai  stays  will  be  lifted. 
In  order  to  permit  time  for  industries  to 
arrange  for  medical  surveillance  in  an 
orderly  and  efficie  it  manner,  a  six 
month  period  is  be  ng  permitted  before 
initial  medical  exa  nination  requirement 
goes  into  effect.  Tl  is  start  up  provision 
is  set  forth  in  S  191 0.1043(m)(2). 

H.  Supplementary  Submission  by  Non- 
Textile  Industry  A  Her  Record  Close 

The  last  date  fori  submitting  post- 
hearing  briefs  to  the  cotton  dust  record 
was  December  16,  5983.  The  record  was 
certified  by  the  presiding  Administrative 
Law  Judge  on  January  12, 1984. 

The  National  Cottonseed  Products 
Association  Cotton  Warehouse 
Association,  Textile  Fibers  and  By- 
products Association  and  the  National 
Cotton  Batting  Institute  sent  to  OSHA 
on  January  2, 1985  V  "Supplemental 
Submission."  The  Supplemental 
Submission  discusf  ed  two  matters.  First, 
it  disciused  the  relfevance  of  a  case 


decided  November 


UMI 


7, 1984,  Forging 


Industry  Ass'n  v.  Secretary  of  Labor.  748 
F.2d  210  (4th  Cir.)  to  the  cotton  dust 
standard.  Second,  it  discussed  evidence 
in  the  cotton  dust  record  on  the 
relationship  between  cotton  dust-related 
respiratory  disease  and  smoking. 

Initially  a  panel  of  the  Fourth  Circuit 
in  Forging  Industry  Ass  'n.  held  in  two  to 
one  decision  that  the  OSHA  Hearing 
Conservation  Standard,  which  required 
medical  testing,  was  invalid  because  it 
did  not  adequately  distinguish  between 
hearing  loss  resulting  from  workplace 
noise  and  hearing  loss  resulting  from 
aging  and  noise  from  non<work-related 
activity  such  as  target  shooting.  The 
Supplemental  Submission  argued  that 
the  case  was  relevant  to  providing 
medical  surveillance  to  nontextile 
woricers  because  cigarette  smoking  can 
aggravate  or  create  some  of  the 
pulmonary  conditions  also  caused  by 
exposure  to  cotton  dust. 

On  April  4. 1985,  the  Fourth  Circuit 
granted  OSHA's  petition  for  a  rehearing 
en  banc  of  Forging  Industry  Ass'n.  On 
September  23, 1985,  the  Fourth  Circuit, 
en  banc,  unanimously  upheld  all 
provisions  of  the  OSHA  Hearing 
Conservation  Standard.  Among  other 
things,  the  court  held  that  OSHA  could 
require  medical  examinations  to  detect 
conditions  which  are  commonly  caused 
by  exposure  to  harmful  agents  at  the 
workplace  though  those  conditions  may 
also  be  aggravated  or  caused  by 
nonoccupational  conditions.  In  light  of 
the  en  banc  decision,  the  argiunents 
which  the  Supplemental  Submission 
made  based  on  the  initial  panel  decision 
no  longer  have  basis. 

The  Supplemental  Submission  also 
made  various  statements  about  the 
interaction  between  smoking,  cotton 
dust  exposure  and  pulmonary  disease 
and  symptoms.  It  also  quoted  from 
various  studies  on  this  matter.  That 
discussion  should  have  been  submitted 
no  later  than  the  deadline  for 
submission  of  post  hearing  briefs  and 
accordingly  is  late. 

However,  since  it  selectively  reviews 
the  literature  and  could  be 
misinterpreted,  a  brief  response  is  made. 
OSHA  did  analyze  the  relationship 
between  cotton  dust  and  smoking  in  the 
preamble  to  the  1978  standard.  OSHA 
concluded  that  "presuasive  evidence 
demonstrates  the  cigarette  smoking 
variable,  rather  than  overwhelming  the 
cotton  dust  variable  is  merely  related  to 
it"  43  FR  27354  (June  23. 1978).  The 
Supreme  Court,  of  course,  upheld 
OSHA's  cotton  dust  standard  for  the 
textile  industry  which  was  based  on  this 
preamble  discussion. 

Most  of  the  recent  cotton  dust  studies, 
including  those  for  non'extiles,  control 
for  smoking.  When  these  studies  report 


an  increase  in  pulmonary  symptoms  for 
smokers,  they  are  comparing  a  group  of 
smokers  who  are  not  exposed  to  cotton 
dust  to  a  group  of  smokers  who  are 
exposed  to  cotton  dust,  and  the  cotton 
dust  exposed  workers  had  the  greater 
response.  Similarly  in  matched  pair 
analysis,  exposed  workers  are  matched 
with  controls  who  have  the  same 
smoking  history.  So  if  there  is  an  excess 
of  pulmonary  symptoms  in  the  group 
exposed  to  cotton  dust,  smoking  has 
been  controlled  for  and  that  excess  is 
due  to  cotton  dust  exposure. 

For  example,  the  NIOSH  study  of  the 
waste  utilization  industry  (Ex.  175-56) 
indicated  a  significant  increase  in 
bronchitis  for  smokers  employed  more 
than  two  years  and  all  nonsmokers.  It 
also  showed  a  significant  decline  in  lung 
function  for  all  exposed  workers. 
Similarly,  the  NIOSH  study  of  the  cotton 
seed  processing  industry  showed  a 
significant  decrease  in  lung  function  of 
exposed  workers  who  are  smokers 
compared  to  smokers  who  are  not 
exposed  to  cotton  dust. 

Medical  exams  for  cotton  dust 
exposed  employees  are  directly  relevant 
to  protecting  employees  fit)m  the  effects 
of  cotton  dust  in  textiles,  cotton  seed 
processing  and  waste  processing.  If  an 
employee  (smoker  or  nonsmoker)  is 
revealed  by  the  initial  medical  exam  to 
have  low  lung  function,  or  to  have  a 
substantial  decline  of  lung  function  after 
the  employee's  first  day  on  the  job,  then 
it  Is  necessary  for  the  employee's  health 
for  a  physician  to  review  the  employee's 
condition.  The  physician  needs  to  make 
a  recommendation  on  whether 
continued  exposure  to  cotton  dust  will 
impair  the  employee's  lung  function.  A 
similar  review  is  needed  if  these 
conditions  develop  after  a  number  of 
years  of  employment.  A  few  employees 
will  react  to  cotton  dust  at  very  low 
levels  of  exposure.  ConsequenUy, 
physicians  have  not  recommended  low 
level  exposure  cut-offs  for  medical 
examinations. 

Based  on  all  the  evidence  in  the 
record  as  briefly  summarized  in  this 
discussion,  OSHA  continues  to  conclude 
that  medical  examinations  directly 
provide  some  health  protection  to 
employees  exposed  to  cotton  dust  in 
textiles,  cotton  seed  processing  and 
waste  processing  from  ilhiesses  and 
declines  in  lung  function  resulting  from 
cotton  dust  exposure.  This  protection 
benefits  both  nonsmokehi  and  smokers. 
The  cotton  dust  exposure  creates 
additional  health  problems  for  smokers 
different  from  or  greater  in  extent  than 
the  problems  caused  by  smoking  alone. 
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IV.  Amend mants  to  the  Staadard  for  die 
Textile  Industry 

This  section  of  the  preamble  provides 
an  explanation  of  amendments  to 
S  1910.1043  as  the  standard  applies  to 
the  textile  industry.  Each  amendment  to 
the  standard  is  explained  separately  or 
if  no  amendment  was  made,  as  in 
paragraph  (])  "Signs",  then  this  has  also 
been  indicated.  This  explanation  also 
refers  to  operations  odter  than  textiles, 
where  such  references  are  appropriate. 
For  instance,  the  frequency 
requirements  for  medical  surveillance  in 
nontextile  operations  are  discussed 
under  paragraph  (h)  "Medical 
Surveillance". 

A  few  minor  grammatical  changes 
have  been  made  to  the  language  of  the 
standard.  These  changes  are  not 
intended  to  alter  the  requirements  or 
otherwise  affect  the  intent  of  the 
standard  and  they  are  not  discussed  in 
the  preamble. 

A.  Scope  and  Application 

OSHA  made  no  proposal  to  amend 
the  sc(H>e  of  this  standard  as  it  affiles 
to  yam  manufacturing  and  slashing  and 
weaving.  Indeed,  the  record,  discussed 
at  length  in  Section  II.  Occupational 
Heahb  Implications  of  Cotton  Dust  in 
the  Textile  Industry  and  Significant  Risk 
Analysis,  documents  that  a  standard  is 
not  only  necessary  to  protect  workers  in 
the  textile  industry  but  also  that  it  has 
been  very  effective  in  reducing  the 
prevalence  of  respiratory  disease. 
Therefore,  OSHA  concludes  that  the 
evidence  continues  to  support  the 
Agency's  earlier  conclusions  that  the 
application  of  the  cotton  dust  standard 
to  yam  manufacturing  and  slashing  and 
weaving  operations  is  necessary  to 
substantially  reduce  a  significant  risk 
that  would  be  present  if  the  standard 
was  not  in  effect  and  that  there  is  no 
basis  to  change  the  standard  in  this 
area. 

In  the  proposal  OSHA  prq;>08ed  to 
maintain  the  scope  of  coverage  for  the 
textile  industry  but  limited  the  coverage 
of  this  se^nent  to  yam  production  and 
to  slashirig  and  weaving.  Most  textile 
mills  also  have  a  waste  house  where 
soft  and  hard  cotton  wastes  are 
collected  and  baled.  These  waste 
products  are  coUected  from  all  phases  of 
the  production  process  and  in  many 
cases  are  removed  from  the  production 
areas  by  the  ventilation  equipment  and 
other  engineering  controls  installed  to 
maintain  the  PEL  Most  textile  mills 
have  made  a  good  faith  effort  to  comply 
with  the  1978  standard  in  their  waste 
house  operation  [Ex.  28a  pp.  106-109). 
Due  to  an  oversight,  the  1963  proposal 
did  not  discuss  iite  textile  miU  waste 


house  operations  and  this  omission  left 
the  statas  of  these  operations  unclear. 

It  is  clear  that  cotton  dust  exposure  in 
textile  mill  waste  houses  is  not  directly 
comparable  to  exposure  in  other  waste 
cotton  (q>erBtions  not  directly 
associated  with  a  textile  rail).  First, 
there  is  a  potential  for  the  exchange  of 
air  between  the  production  areas  and  . 
the  waste  house.  Second,  there  is  the 
likeUhood  that  waste  bouse  workers  will 
spend  some  of  their  time  in  production 
areas  which  will  affect  their  risk,  lliird. 
compliance  with  the  standard  may  be 
made  more  difficult  for  the  employer 
when  there  are  a  group  of  workers  who 
do  not  receive  training  and  are  covered 
by  some  but  not  by  all  of  the  provisions 
of  the  standard.  For  these  reasons. 
OSHA  will  continue  to  require  that  all 
provisions  of  {  1910.1043  apply  to  waste 
house  operations.  That  is,  the  PEL  (500 
fig/m'i  tvill  continue  to  apply  as  well  as 
all  other  provisions  of  the  standard. 

OSHA  has  clarified  its  definition  of 
"washed  cotton"  and  evidence  has  been 
presented  that  comakUYsially  viable 
washing  iHt>cesses  are  now  available. 
Althou^,  at  present,  "washed  cotton"  is 
not  prepared  commercially,  such 
commercial  preparation  is  likely  to 
begin  in  the  near  future.  Although  the 
Washed  Cotton  Task  Force  made  many 
recommendations  concerning  washing 
methods,  the  Task  Force  made  no 
specific  recommendations  on  the 
protection  of  employees  engaged  in  the 
washing  process  (Tr.  893-694).  Evidence 
and  testimony  presented  by  the  Washed 
Cotton  Task  Force  indicated  that  initial 
stages  of  cotton  washing  (bale  opening 
and  mechanical  cleaning)  are  identical 
to  the  initial  stages  of  yam 
manufacturing  (Tr.  893-894).  OSHA 
concludes  that  there  is  a  significant  risk 
of  adverse  health  effects  for  workers 
engaged  in  these  initial  processes  in 
cotton  washing.  (These  risks  have  been 
discussed  in  another  section  of  this 
preand>le.  Section  IL  Occupational 
Health  Implications  of  Cotton  Dust 
Exposure  in  the  Textile  Industry.) 
Therefore.  OSHA  concludes  that  the 
standard  §  1910.1043  applies  to  all 
employee  exposure  to  cotton  dust 
generated  by  cotton  washing  operations 
frtim  opening  until  the  cotton  is 
thoroughly  wetted  when  the  likelihood 
of  a  release  of  cotton  dust  is  virtually 
eliminated.  The  standard  applies  to  all 
employees  exposed  to  this  dust 
regarc^ess  of  the  job  that  the  employee 
is  perfomiing. 

As  a  matter  of  format,  OSHA  is 
omitting  the  paragraph  designated  (aK3) 
in  the  1978  standard.  No  change  in 
meaning  is  intended.  That  paragraph 
refers  to  all  the  types  of  variances  for 


which  employers  may  apply.  Employers 
have  those  r^ts  because  of  the  statute, 
and  they  are  applicable  for  all 
standards.  However.  OSHA  does  not  ~^ 
cross  reference  the  variance  provisioa  in 
any  other  standard.  Therefore,  this 
paragraph  is  being  omitted  to  maintain 
consistency  of  fbrrnat  among  all 
standards.  Employers  still  may  apply  for 
and  have  the  same  right  to  receive 
tnnporary  and  permanent  variances  as 
provided  for  by  sections  (^(b)(6)(A), 
6(b](6)(C)  and  6(d>  of  the  Act  and  29 
CFR  Part  1905. 

B.  DefiniUoaa 

1.  "Blow  Off/Blow  Down" 

The  1978  standard  did  not  define  the 
term  "bhiw  ofiT  and  defined  the  term 
"blow  down"  as  "the  cleaning  of 
equipment  and  surfaces  with 
compressed  air."  Limitations  were 
placed  on  blow  down  in  paragraph  (g), 
which  prohibited  compressed  air  blow 
down  cleamng  where  alternate  means 
were  feasible.  That  provision  also 
required  employees  performing  the  blow 
down  to  wear  respirators  and  required 
employees  who  were  not  needed  for  the 
blow  down  to  leave  the  area.  Comments 
in  response  to  the  February  1982  ANPR 
indicated  that  the  industry  used  both 
terms  ("blow  down"  and  "blow  oS") 
and  diat  confusion  was  created  by  the 
single  definition.  In  addition,  it  was 
pointed  out  that  "blow  off'  of  individual 
machines  was  the  generally  appropriate 
method  of  cleaning,  and  because  of  its 
limited  native,  required  fewer 
restrictions. 

To  eliminate  confusion  as  to  work 
practice  requirements  for  compressed 
air  cleaning.  OSHA  proposed  to  define 
"blow  down"  as  the  "general  cleaning  of 
all  pieces  of  machinery  in  a  processing 
area  by  the  use  of  compressed  air"  and 
to  define  "blow  ofi"  as  "the  use  oi 
compressed  air  for  cleaning  of  shwt 
duration  and  usually  for  a  specific 
machine  or  p<Htion  ai  a  machine."  (48 
FR  20960)  Paragraph  (g)  of  the  proposal 
banned  blow  down  if  altranative  means 
of  cleaning  were  feasible,  required  that 
employees  not  needed  for  blow  down 
leave  the  area,  and  required  that 
respirators  be  used  for  empioyees 
performing  either  blow  ofi'  or  blow 
down.  (48  FR  28082) 

Relatively  little  testimony  was  offered 
relating  to  diis  change.  Mr.  Carroll 
Bailey,  a  certified  industrial  hygienist 
with  the  South  Carolina  Department  of 
Labor,  testified  as  to  the  need  for  a 
provision  that  would  distinguish 
between  "blow  down"  and  "blow  ofT  to 
eliminate  inconsistencies  in 
enforcement  He  stated: 
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The  inclusion  of  a 
'blow  off  and  'blow 
The  lack  of  this 


deflnition  for  the  terms 
down'  is  long  overdue. 
*  resulted  in 
inconsistency  in  en^rcement  *  *  * 

It  has  not  been  affiropriate  to  require  that 
a  whole  area  be  evaicuated  during  operationr- 
that  are  now  define^  as  "blow  o^'.  The 
wearing  of  an  apprt]ived  respirator  during 
both  operations  is  certainly  essential  to  the 
protection  of  the  employee's  health.  (Tr- 
1140).  I 

In  his  testimonjl.  North  Carolina  Labor 
Commissioner  John  Brooks  also 
endorsed  the  proi|osed  change  of 
definition,  and  redonunended  that  "blow 
down"  be  defined  to  "include  cleaning 
of  an  entire  area,  walls,  ceiling, 
ventilation  duct  vt  ork  and  so  forth,  as 
well  as  the  machii  lery."  (Tr.  1278). 

In  prehearing  c<  mments,  the 
American  Textile  Manufacturers 
Institute  (ATN4I)  sUpported  a  provision 
which  would  distinguish  between  "blow 
down"  and  "blow  off",  but  offered 
substitute  languaoe,  as  follows: 

Section  1910.1943  lb]  under  the  rulemaking 
proposal  defines  'blqw  down'  as  'the  general 
cleaning  of  all  pieces  of  machinery  in  a 
processing  area  by  t|>e  use  of  compressed 
air."  In  fact  'blow  dc^wn'  (as  opposed  to  'blow 
off)  involves  the  general  cleaning  of  an  entire 
room  rather  than  sinlply  'pieces  of  machinery' 
within  the  room.  In  c  rder  to  more  accurately 
reflect  this  distinctio  n,  the  definition  of  'blow 
down'  should  be  rev  sed  as  follows: 

Blow  down  means  the  general  cleaning  of 
an  entire  room  by  th  >  use  of  compressed  air." 
(Ex.  187-17) 

ATM!  further  re  :ommended  as  a 
g«:neral  "rule  of  th  unb"  that 
nonessential  empL  >yees  should  be 
cleared  &om  the  n  om  when  compressed 
air  is  being  used  t(  clean  an  entire  room. 
They  further  note  I  hat  often  it  will  not, 
in  their  view,  be  m  icessary  to  evacuate 
the  entire  room,  ar  d  that  instead  an 
industrial  hygienis  t  or  "other  qualified 
professional"  should  determine  "which 
portion  of  the  roon  i  needs  to  be  cleared 
of  nonessential  en:  ployees  *  *  ""(Ex. 
187-17). 

ATMI's  views  oi  i  "blow  off  cleaning 
are  that  since  a  mijch  more  limited  area 
is  involved,  "the  a*ea  that  should  be 
cleared  of  employe  es  who  are  not 
performing  the  'blc  w  off  can  be  defined 
in  terms  of  a  one  n  lachine  buffer  zone  in 
each  direction  sun  ounding  the  machine 
that  is  being  clean  >d.  In  some  cases, 
however,  the  'blov  off  operation  is  so 
limited  in  scope  *  '  *  that  no  significant 
elevation  in  dust  1<  vels  occurs  in  the 
area  surrounding  tpe  machine.  In  such 
instances,  there  is  ho  need  to  clear  the 
area  of  production  employees."  (Ex.  187- 
17). 

Not  all  testimon  i,  however,  supported 
the  proposed  distil  iction  between  "blow 
down"  and  "blow  jff".  Objections 
centered  on  worke  rs'  perception  that 


cxurent  requirements  were  not  being 
implemented  by  employers.  Paul 
Restivo,  a  representative  of  the 
ACTWU.  stated: 

OSHA's  proposed  change  related  to  "blow 
off'  and  "blow  down"  with  compressed  air  is 
one  of  the  most  callous  changes  which  OSHA 
has  proposed.  Not  only  will  workers  be 
exposed  to  excessively  high  levels  of  cotton 
dust  during  these  periods  and  have  to  stay  in 
the  high  dust  concentration  areas,  but  the 
levels  will  not  even  accurately  be  reported. 

Under  the  proposed  change,  an  employer 
could  require  employees  to  stay  on  the  job  no 
matter  how  high  the  dust  level  during  periods 
when  one  machine  is  being  blown  off.  A 
distinction  is  made  between  "blow  down", 
blowing  several  machines,  or  the  general 
area,  and  "blow  off',  blowing  one  machine. 

(Our  members)  *  *  *  felt  their  employer 
would  simply  have  compressed  air  cleaning 
conducted  in  a  manner  in  which  only  one 
machine  is  being  cleaned  at  a  time,  so  that 
workers  wouldn't  be  able  to  get  out  of  the 
dusty  area." 

Under  the  present  work  practices 
provision,  many  workers  have 
indicated  *  *  *  that  their  employers  give 
employees  who  get  out  of  the  dusty  area 
during  compressed  air  cleaning  a  hard  time. 
In  fact  some  supervisors  have  gone  so  far  as 
telling  workers  that  they  did  not  have  the 
right  to  leave  the  area  during  compressed  air 
cleaning."  (Tr.  1465-*). 

Mary  Fowler,  a  textile  worker  and  a 
member  of  ACTWU,  voiced  her 
concerns  on  this  matter 

Now,  to  make  things  worse.  I  am  told  I'll  no 
longer  be  able  to  vacate  the  area  where  blow 
offs  do  occur  if  this  proposed  change  goes 
into  effect. 

At  the  present  time,  on  each  spool  you 
have  A-side  B-side.  If  "Blow  off'  occurs  on 
A-side,  the  dust  comes  over  the  machine, 
imder  the  machine,  and  so  far  we  have  been 
able  to  leave  the  area  and  wait  until  the  dust 
has  been  removed:  then  return  to  work.  This 
has  been  a  plus  in  my  opinion  for  the 
workers. 

I  don't  think  it's  right  to  tell  a  worker  they 
cannot  get  out  of  that  cloud  of  dust  *  •  •  •• 
(Tr.  1514). 

Subsequent  testimony  reiterated  these 
points,  and  provided  some  further 
discussion  of  the  difficulty  of  defining 
the  area  which  should  properly  be 
evacuated  in  a  limited  compressed  air 
cleaning  operation.  (Tr.  1531-49). 

In  their  posthearing  submissions, 
however,  both  the  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU),  and  ATMI  agreed  on  the 
following  points: 

1.  OSHA's  proposal  for  definition  of 
"blow  down"  focused  "unduly"  on  the 
cleaning  of  machinery. 

2.  "Blow  down"  means  the  "general 
cleaning  of  an  entire  room  by  the  use  of 
compressed  air." 

3.  Work  practice  requirements  in  the 
proposal  are  appropriate,  specifically 
the  provisions  that  require  employees 


performing  the  "blow  down"  or  "blow 
off  to  wear  suitable  respirators,  and  to 
require  employees  whose  presence  is 
not  required  to  perform  the  "blow    , 
down"  to  leave  the  area  during  the 
cleaning  operation. 

4.  The  work  practice  provisions 
should  be  understood  to  require  also 
that  employees  leave  the  immediate 
area  affected  by  the  "blow  ofT'  even  if 
they  do  not  evacuate  the  entire  room. 

5.  Depending  on  the  scope  of  the 
cleaning  involved,  it  may  be  appropriate 
to  evacuate  an  entire  room,  a  portion  of 
a  room,  or  only  the  area  affected  by  the 
cleaning  of  a  single  machine. 

6.  To  implement  this  imderstanding, 
the  standard  should  contain  the 
following: 

Employees  whose  presence  is  not  required 
to  perform  "blow  down"  or  "blow  off'  shall 
be  required  to  leave  the  area  affected  by  the 
"blow  down"  or  "blow  off'  during  the 
cleaning  operation.  (EX.  279,  p.e4;  Ex.  280, 
p.64). 

In  light  of  this  record,  OSHA  is 
retaining  the  proposed  distinction 
between  "blow  down"  and  "blow  off". 
The  definition  of  "blow  down"  has  been 
changed  to  put  emphasis  on  the  area 
affected,  as  was  recommended.  "Blow 
off"  is  often  needed  to  dean  a  machine 
but  a  wide  evacuation  is  not  needed. 
"Blow  ofF'  will,  therefore,  not  apply  to 
cleaning  major  parts  of  a  room,  since 
that  would  generate  a  large  amount  of 
airborne  dust,  making  the  operation 
equivalent  to  a  "blow  down". 

2.  "Cotton  Dust" 

In  the  ANPR  (47  FR  5907).  OSHA 
raised  the  issue  of  whether  the  term 
"cotton  dust"  could  be  more  narrowly 
defined.  Few  comments  were  received 
in  response  to  this  issue.  Some 
suggested  the  exclusion  of  non-cotton 
materials  such  as  oil  mist,  mineral  dust, 
and  synthetic  fiber  dust.  Additional 
information  was  needed  to  determine 
whether  and  how  the  1978  definition 
should  be  changed.  However,  none  of 
the  comment  provided  an  adequate 
evidentiary  basis  for  proposing  a  change 
in  the  definition.  Thus,  in  its  June  1983 
proposal,  OSHA  requested  comment  on 
the  "definition  of  cotton  dust  as  the  total 
particulate  collected  by  the  vertical 
elutriator."  (48  FR  26963). 

In  the  1978  Standard,  OSHA  defined 
cotton  dust  as: 

"*  *  *  dust  present  in  the  air  during  the 
handling  or  processing  of  cotton,  which  may 
contain  a  mixture  of  many  substances 
including  ground  up  plant  matter;  fiber, 
bacteria,  fungi,  soil,  pesticides,  non-cotton 
plant  matter,  and  other  contaminants  which 
may  have  accumulated  with  the  cotton  during 
the  growing,  harvesting,  and  subsequent 
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processing  or  storage  periods.  Any  dust 
present  during  the  handling  and  processing  of 
cotton  through  the  weaving  or  knitting  of 
fabrics  and  dust  present  in  other 
manufacturing  operations  or  processes  using 
new  or  waste  cotton  Fiber  or  cotton  fiber  by- 
products from  textile  mills  are  considered 
cotton  dust."  (43  FR  27395). 

OSHA  explicity  recognized  that 
cotton  dust  is  a  "heterogeneous 
mixture",  and  that  the  proportion  of  the 
various  components  in  that  mixtuore 
could  vary  depending  upon  the  type  of 
plant,  harvesting  and  storage  methods, 
and  cleaning  operations  at  various 
stages  of  processing  (43  FR  27354). 

Because  of  uncertainty  as  to  the 
identity  of  the  specific  causative 
agent(s)  of  byssinosis,  OSHA  chose  the 
strategy  of  regulating  total  respirable. 
lint-free  dust,  rather  than  promulgating 
specifications  for  each  component,  or  for 
various  combinations  of  components. 
(43  FR  27355).  This  approach  is 
consistent  with  the  pioneering  work  of 
Drs.  Shilling  «md  Roach  in  Britain,  and  in 
research  conducted  by  Dr.  James 
Merchant  and  others,  which  underlies 
the  1978  standard,  as  well  as  much 
research  conducted  since  1978. 

Some  investigators  have  attempted  to 
determine  whether  the  concentration  of 
a  specific  fraction  of  the  dust  could  be 
correlated  to  the  prevalence  of 
respiratory  disease.  In  their  pioneering 
work  in  the  Lancashire  cotton  industry. 
Roach  and  Schilling  attempted  to 
correlate  dust  measurement  with 
prevalence  of  byssinosis.  They  found  a 
strong  linear  association  (r=0.93) 
between  gross  dust  level  and  prevalence 
of  byssinosis.  In  addition,  they  also 
fractioned  the  dust  based  on 
aerodynamic  diameter  (<7fi,  7^-2mm, 
>2mm)  and  on  chemical  composition 
(cellulose,  protein  and  ash).  Using  the 
fractionated  material,  they  found  a 
strong  linear  association  (r=0.94) 
between  the  prevalence  of  byssinosis 
and  the  protein  fraction  of  the  medium 
size  dust  particles  (7^  to  2  mm).  All 
fractions,  whether  based  on  size  or 
chemical  composition,  were  in  some 
degree  associated  with  the  prevalence 
of  byssinosis.  In  recommending  a 
samplying  method,  the  authors  stated: 

For  routine  measurement  of  dust  it  is 
necessary  to  have  a  method  in  which  the 
sampling  equipment  is  simple  and  the 
assessment  of  the  samples  is  rapid.  As  total 
dust  concentration  is  easy  to  measure  and 
correlates  closely  with  the  prevalence  of 
byssinosis  {r=0.93),  our  permissible  levels  of 
dustiness  are  expressed  in  terms  of  total  dust. 
(Ex.  6-1) 

The  installation  of  exhaust  ventilation 
following  the  study  resulted  in  a 
dramatic  reduction  of  the  coarse  dust 
particles  and  a  less  dusty  appearance  to 


the  card  rooms  (Ex.  6-4).  However,  the 
reduction  in  gross  dust  levels  did  not 
solve  the  problem  of  byssinosis.  and 
investigators  began  to  question  whether 
monitoring  total  dust  was  the  most 
appropriate  method.  Further 
investigation  indicated  that  fine  dust 
(<7|t)  could  account  for  most  of  the 
byssinosis  seen  in  the  textile  industry 
(Ex.  6-4, 6-51.  6-66). 

This  eariy  woiic  set  the  stage  for  the 
work  of  Merchant  and  his  coworkers. 
They  used  a  Liunsden-Lynch  vertical 
elutriator  which  collects  particles  with  a 
mass  median  aerodynamic  diameter  less 
than  15/A.  This  dust  fraction  accounts 
for  all  of  the  fine  particles  and  the  lower 
range  of  the  medium  particles.  The 
samples  were  collected  in  the  work 
area,  and  all  particles  less  than  15^ 
present  in  that  area,  regardless  of  ori^n. 
were  collected  by  the  vertical  elutriator 
and  were  taken  into  account  in  the  dose- 
response  calculations.  The  result  was  a 
strong  linear  association  between  dust 
level  measured  by  the  V£.  and 
prevalence  of  byssinosis  in  cotton 
preparation  and  yam  area  workers 
(r=0.99)  and  in  weaving  and  slashing 
workers  (r=0.93).  Some  difference  in  the 
potency  of  the  dust  was  noted,  however, 
and  the  slopes  of  the  two  curves  were 
different  In  addition,  a  no-effect 
threshold  was  seen  for  slashing  and 
weaving  workers.  The  authors  suggested 
a  possible  explanation  for  the  two 
different  dose-response  curves: 

.  .  Preparation  and  yam  processing  areas 
are  justifiably  combined  since  the  dust  is  of 
the  same  composition,  the  dose-response 
curves  for  each  area  are  similar,  and  the 
areas  are  frequently  contiguous.  When  the 
yam  arrives  in  slashing  department  sizing  is 
added  to  the  yam  and  has  been  found 
consistently  to  increase  the  concentration  of 
lint  free  dust  in  the  slashing  and  weaving 
areas.  Therefore,  the  biologically  active 
airborne  material  in  these  workrooms  is 
diluted  with  biologically  inert  sizing,  making 
it  necessary  to  consider  this  dust  separately 
when  considering  these  significantly  different 
dose-response  relationships.  (Ex.  6-51) 

OSHA  accounted  for  the  contribution  of 
sizing  to  the  overall  composition  of  the 
dust  when  it  set  a  separate  permissible 
exposure  limit  for  weaving  and  slashing 
operations.  The  exact  contribution  of 
some  of  the  other  materials  present 
during  Merchant's  study  such  as  soil  or 
mineral  dust  is  not  known,  but  it  is  clear 
that  the  dose-response  calculations  take 
these  materials  into  account  Any 
deletion  of  these  materials  from  the 
definition  of  cotton  dust  would  require 
additional  dose-response  studies  and 
would  result  in  a  lower  permissible 
exposure  limit  to  maintain  the  same 
degree  of  protection  (reduction  in  risk). 


The  justification  provided  for 
choosing  this  approach  was  documented 
in  the  preamble  to  the  final  standard: 

OSHA  has  concluded  that  the  weight  of 
evidence  in  the  record  requires  the 
implementation  of  a  standard  based  on 
"cotton  dust"  as  broadly  defined .  .  .  The 
continuing  scientific  debate  over  the  identity 
of  the  specific  agent  does  not  detract  from  the 
conclusion  that  "cotton  dust"  as  defined  and 
regulated  by  this  standard  has  been  shown  to 
cause  a  constellation  of  respiratory  illnesses 

...  the  value  of  dust  composition  data  alone 
is  exb^mely  limited  in  assigning  risk  to 
various  concentrations  of  dust  Where 
medical  research  is  available,  physical  and 
chemical  data  is  less  acceptable.  (43  FK 
27355) 

Thus,  dose-response  relationships  were 
calculated  using  total  lint-free  respirable 
dust  as  a  basis,  and  the  permissible 
exposure  limits  were  derived  from  them. 
Differences  in  physical  composition  of 
the  cotton  dust  at  different  stages  of 
processing  were  accommodated  through 
variations  in  the  permissible  exposure 
limit  (PEL)  at  various  stages  of 
processing  (43  FR  27355). 

This  strategy  is  feasible  as  a  basis  for 
regulation,  and  according  to  evidence 
presented  in  the  record,  it  has  been 
effective  in  reducing  the  prevalence  of 
byssinosis  in  the  textile  industry.  It  has 
withstood  legal  challenge  and  has  been 
affirmed  by  the  Supreme  Court 

In  the  comments  presented  in 
response  to  the  proposal,  three  dust 
components — mineral  dusts,  synthetic 
fiber  dtist  and  lubricating  oil  mist — 
were  suggested  for  exclusion  from  the 
definition  of  cotton  dust  by  several 
parties.  A  Toiulh  component  pure 
cellulose,  was  put  forward  for  exclusion 
only  by  the  National  Cotton  Council  (Ex. 
276).  Lubricating  oil,  humidifier  mineral 
solids  and  synthetic  fibers  are  present  in 
the  air  during  the  handling  and 
processing  of  cotton,  and  mineral  solids 
and  synthetic  fibers  were  in  the 
environment  where  early  cotton  dust 
sampling  and  research  was  conducted. 
Thus,  these  substances  are  reflected  in 
the  data  used  to  set  dose-response 
curves,  and  they  are  incorporated  in  the 
PELs.  For  this  reason,  actions  taken  to 
exclude  them  at  this  time  must  be  based 
not  only  on  their  possible  role  as  agents 
of  byssinosis  but  also  on  evidence  thdt 
they  were  not  properly  reflected  in  the 
PELs  because  their  quantity  in  the 
workplace  has  changed  since  the 
research  used  to  set  the  PELs  was 
completed. 

a.  Lubricating  oils.  In  the  eariy  1970's 
when  Dr.  James  Merchant  and  his 
associates  were  conducting  their 
research,  typical  weave  rooms  in  cotton 
textile  plants  had  Draper  looms,  shuttle- 
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type  weavuig  machifaM  that  emitted 
bttie  lubricating  oil  iTr.  pp.  683  ajid 
1162).  la  particular,  the  Burlington 
Industries  weave  rooms  used  in 
Merchant's  study  wtre  equipped  with 
Draper  Looms  (Ex.  187-27;  Ex.  233,  Item 
1).  Since  that  time,  however,  throughout 
the  industry  many  of  those  machines 
have  been  replaced  With  modem 
equipment,  notably  ^  Sulzer 
shuttleless  loom.  Sulcer  looms  are  much 
more  productive  tiiao  tlie  older 
machines  and  are  expected  eventually 
to  replace  then  in  R«>st  operations. 
Some  Suizer  machines  emit  relatively 
large  quantities  of  lubricating  oil  in 
normal  operation  and  the  oil  mist 
contaminates  air  saijiples  taken  in 
weave  rooms  equipped  with  these 
machines.  (Ex,  187-ir  Appendix  A).  This 
issue  was  raised  in  the  ANPR  of 
February  9, 1962)  [47  FR  5906)  but  few 
comments  were  received.  Addrti<mal 
information  was  reqnested  in  the  June 
10. 1983  proposal  (48  FR  20969). 

Evidence  compiled  in  testimony  and 
through  public  comment  indicated  that 
the  quantity  of  oil  m)st  collected  now  in 
sampling  is  now  mu4^  greater  than 
would  have  been  present  in  earlier 
years.  According  to  ATMI,  as  mudi  as 
86%  of  a  vertical  ehi^iator  sample 
weight  may  be  oil  mjst  (Ex.  187-17,  p  34). 
ATMI  also  notes  with  supporting  factual 
analysis,  that  the  Sulzer  looms  and  the 
accompanying  oil  mist  were  not  present 
in  the  mills  where  Merchant's  research 
was  dcme.  This  position  is  reiterated  in 
ATMI's  and  ACTWlJ's  posthearing 
submissions  to  the  record  (EXs.  280,  p 
32-42:  279.  p  32-42).  ind  in  the 
submissions  by  Geoigia  Textile 
Manufacturers,  et  alJ(Ex.l87-16  p.  6-10) 
and  by  J.P.  Stevens  i  Co.  Inc..  (Ex  187- 
28A)  J 

ATMI  notes  that  (j)  oil  mist  from 
Sulzer  looms  would  pe  present 
regardless  of  the  type  of  fiber  being 
woven;  (2)  oil  mists  have  not  been 
associated  with  bys^inosis;  (3)  OSHA 
already  has  an  oil  mist  standard  (29  CFR 
S  1910.1000)  and.  (4)  kny  further 
regulation  of  oil  mislj  should  be  achieved 
through  amendment  of  that  rule  rather 
than  through  the  cotlon  dust  standard. 

The  National  CottAn  Council  also 
recommends  exclusi  )n  of  oil  mist,  and 
provides  two  metho<  s  of  calculating  the 
quantity  of  oil  in  air  samples.  (Ex.  216.  p 
24). 

Dr.  John  Neefiis,  S]  teaking  as 
Corporate  Industrial  Hygienist  for 
Burlington  Industries  addressed  the 
question  of  sampling  for  oil  mist  in 
testimony  on  Octobdr  4, 1983.  (Tr.  1154- 
1157)  Dr.  Neefus  not(  id  that  the  method 


which  involves  infra 
analysis  has  been  in 


for  more  than  5  year  l  The  method  is 


red  absorption 
use  at  Buriington 


described  at  lengdi  in  Exhibit  233.  Item 
4. 

Not  all  evidence  snpported  exchiston 
of  lubricating  oil  mists.  NIOSH 
recommended  against  exclusion  on  the 
grounds  that  the  epidemiologic  studies 
from  which  the  assessment  of  significant 
risk  was  determined  "included  many 
'extraneous*  materials  in  the  samplai 
bom  which  dust  concentrations  are 
calculated  and  to  which  workers  are 
exposed."  (Ex.  187-23,  p.  1*8) 

NIOSH  stated  that  if  OSHA  wished  to 
exclude  ofl  mist  from  the  definition  of 
cotton  dust,  a  "practical  evironmental 
sampling  method"  must  be  developed 
"other  than  or  in  addition  to  the 
vertically  elutriated  particulate." 
Subsequent  to  the  NIOSH  statement 
evidence  was  submitted  demonstrating 
that  a  method  was  available  to  separate 
out  oil  mist  and  that  oil  mist  was  not 
present  in  major  part  in  the  dnst 
samples  collected  by  Merchant  and  his 
colleagues. 

In  response  to  a  question  regarding 
acceptable  testing  for  oil  mist  NIOSH 
representatives  noted  that  a  proper 
evaluation  of  the  desirability  of 
excluding  oil  mist  from  the  definition  of 
cotton  dust  would  involve  not  only 
sampling  and  analytical  methods,  but 
also  evaluation  of  health  hazards 
presented  by  die  oil  mist  itself.  (TR.  455) 

This  reservation  was  reiterated  in  the 
testimony  of  Dr.  Morton  Com,  who 
agreed,  however,  that  the  absence  of  oil 
mist  from  the  environments  sampled  in 
the  Merchant  studies  would  have  a 
bearing  on  conclusions  as  to  whether  it 
could  be  a  causative  agent  of  byssinosis. 
(Tr.  511.) 

OSHA  has  decided,  based  on  the 
record,  to  exclude  oil  mist  bom  the 
definition  of  cotton  dust  The  evidence  is 
now  clear  that  oil  mist  was  not  included 
in  any  significant  quantities  in  the 
samples  measured  in  the  Merchant 
studies,  and  thus  it  was  not  included  in 
the  dose-response  relationships.  The  oil 
mist  now  present  comes  from  machinery 
that  was  not  widely  used,  if  at  all,  in 
U.S.  mills  at  the  time  of  the  Merchant 
studies.  Therefore,  excluding  oil  mist 
will  not  increase  risk  rates  and  including 
oil  mists  may  result  in  feasibility 
problems  in  certain  areas.  There  is  no 
independent  evidence  that  oil  mist 
contributes  to  byssinosis  directly  or  nor 
was  it  part  of  the  total  sample  on  which 
Merchant's  findings  were  based. 
Further,  botii  ACTWU  and  ATMI 
recommend  its  omission  (Ex.  279.  p.  42; 
Ex.  280,  p.  42).  Oil  mist  continues  to  be 
regulated  independenUy  by  29  CFR 
19iai000  Table  Z-1. 

b.  Mineral  Dusts.  The  presence  of 
mineral  dusts  in  the  air  of  workplaces 
affects  the  weight  of  vertically  elutriated 


samples.  Since  the  cotton  dust  standard 
calls  for  gravimetiic  neasorement  of 
dust  leveia,  the  added  wei^t  of  mineral 
dust  from  humklification  water  may  be 
indnded  in  die  air  samples  taken  in 
some  textile  mills.  Such  mineral  dust 
can  be  simply  removed  by 
demineralization  of  the  humidification 
water  before  die  dost  reaches  die  mill 
atmosphere,  lliere  may  also  be  mineral 
dost  present  in  the  sample  which  arises 
as  the  resuh  of  the  way  the  cotton  is 
grown,  harvested,  ^nned  and  baled. 

Litde  comment  was  received  as  to  the 
inclusion  of  mineral  dust  in  response  to 
the  Advance  Notice  of  Proposed 
Rulemaking.  The  issue  was  raised  for 
further  pabtic  comment  in  the  proposal 
published  June  10, 1983,  although  no 
proposal  was  made  to  exclude  mineral 
dusts  from  the  definition  of  cotton  dust 
Some  comments  were  received  in 
response  to  the  proposal. 

liie  Georgia  "Textile  Manufacturers 
argue  that  there  "is  no  evidence  from  the 
Merchant  studies  that  oil  mist  or  mineral 
dust  made  cuiy  measurable  contribution 
to  the  filter  weight".  They  note  that 
"dissolved  solids  in  a  city  water  system 
may  also  make  a  significant  contribution 
of  filter  weights:  yet  there  has  been  no 
showing  that  the  dissolved  solids  pose 
any  significant  risk  to  health."  (Ex.  187- 
16,  p.  8-9.)  The  National  Cotton  Council 
also  made  this  point  in  its  August  9 
submission.  (Ex.  187-18,  p.  2) 

J.P.  Stevens  &  Company  also 
supported  exclusion  of  "dissolved  water 
solids"  and  stated  that  they  can 
"contribute  up  to  90%  of  the  'dust'  on  the 
elutriator  filter"  in  some  textile  plants. 
(Ex.  187-28a,  p.  3.)  J.P.  Stevens 
acknowledged  that  the  original  cotton 
dust  studies  did  not  take  dissolved 
solids  levels  into  account  as  a  separate 
contaminant  but  argued  that  they  were 
easily  identifiable  and  could  be 
subtracted  bom  the  weight  of  filters.  JJ'. 
Stevens  did  not  however,  present 
evidence  that  the  levels  of  dissolved 
water  solids  were  for  any  reason 
different  than  they  were  when  the  major 
studies  were  conducted. 

In  posthearing  comments,  the 
National  Cotton  Council  provided 
citations  of  methods  to  differentiate 
between  mineral  particulates  and  other 
components  of  cotton  dust  and 
recommended  their  exclusion  on  the 
grounds  that  they  should  instead  be 
regulated  under  OSHA's  standard  for 
nuisance  dust  (Ex.  216,  p.  23,  24.) 

The  American  Textile  Manufacturers 
Institute's  posthearing  comments  (Ex. 
28a  p.  109]  reiterate  the  National  Cotton 
Council's  points,  and  recommend  that 
employers  be  permitted  to  make  at  least 
"a  partial  adjustment  in  apparent  cotton 
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dust  measurements  in  those  eases  where 
inorganic  mineral  dust  represents  a  very 
substantial  percentage  of  the  vertical 
elutriator  reading."  The  effect  of  such 
subtractions  on  pemussible  exposure 
levels  are  not  addressed. 

ATKQ  acknowledges,  however,  that 
"the  level  of  dissolved  solids  in  the 
humidification  water  at  the  plants 
studied  by  Dr.  Merchant  is  not  known, 
but  it  is  highly  unlikely  that  Dr. 
Merchant's  measurements  reflected  as 
high  a  mineral  dust  component  as 
measurements  in  many  textile  plants 
today".  (Ex.  280  p.  112.)  The  basis  for 
this  assertion  is  not  identifled.  and 
consequently,  it  is  not  possible  ta 
compare  typical  ciurent  levels  of 
dissolved  solids  with  those  in  the 
environments  where  research  was 
conducted.  There  is  no  evidence  in  the 
record  that  mineral  dust  levels  were  not 
in  fact  typical  with  regard  to  mineral 
content  of  humidification  water,  nor  that 
the  plants  surveyed  by  Dr.  Merchant 
included  woiicplaces  with  exceedingly 
high  or  low  levels  of  mineral  dust. 

Objection  to  any  allowance  for 
mineral  dusts  in  the  calculation  of  total 
cotton  dust  exposure  came  from  the 
Amalgamated  Qothing  and  Textile 
Workers  Union,  Labor  Commissioner 
John  Brooks  of  North  Carolina,  and  from 
NIOSH.  The  ACTWU  objection  was 
based  on  the  fact  that  mineral  dust  was 
already  accounted  for  in  the  standard's 
permissible  exposure  limits,  which  were 
based  on  dose-response  relationships 
including  such  dust  (Ex.  279.  p.  119).  The 
union  noted  also  that  no  evidence  was 
presented  to  show  that  mineral  dusts  of 
the  type  found  in  textile  mills  were 
independent  of  the  health  effects  found 
there.  (Ex.  274,  p.  120.)  Commissioner 
John  Brooks  also  testified  against 
changing  the  definition  of  cotton  dust 
(Tr.  1287),  and  noted  that  the  total  dust 
sampling  method  had  not  hindered 
compliance  with  the  standard  (Tr.  1280). 

NIOSH  also  recommended  against 
changing  the  definition  of  cotton  dust, 
noting  that  more  definitive  information 
is  needed  about  the  causal  agents  of 
byssinosis.  They  noted  a'  strong 
correlation  between  total  respirable 
dust  concentrations  and  byssinosis  (Ex. 
187-23.  p.  2-4).  While  NIOSH  noted  that 
di^erences  in  dose-response 
relationships  may  possibly  be  attributed 
to  differences  in  dust  composition  in 
various  workplaces,  they  concluded  that 
the  existing  OSHA  definition  of  cotton 
dust  is  the  best  practical  definition  and 
should  be  retained  for  compliance 
purposes  (Ex.  187-23  p.  7).  They  reached 
this  conclusion  because  the  dose- 
response  calculations  and, 
consequently,  the  risk  assessment  were 


based  on  dust  samples  containing  all  the 
materials  present  in  the  mill 
atmosphere. 

OSHA  did  not  propose  to  amend  the 
definition  of  cotton  dust  to  exclude 
mineral  dusts,  and  it  has  concluded  that 
the  definition  should  remain  unchanged 
with  respect  to  mineral  dust.  Unlike  oil 
mist,  mineral  dust  was  clearly  present  in 
the  atmosphere  when  the  epidemiology 
studies  were  performed.  No  empirical 
evidence  was  present  that  more  or  less 
mineral  dust  firom  humidification  is 
present  in  workplaces  now  than  was  the 
case  when  the  research  supporting  the 
1978  standard  was  performed. 

The  comments  did  not  present 
evidence  to  indicate  that  equivalency 
could  be  established  between  exposures 
and  health  effects  for  samples  with  and 
without  mineral  dusts.  Since  such 
mineral  dusts  were  present  during 
Merchant's  research,  PELs  which  were 
based  on  his  data  would  have  to  be 
recalculated  at  lower  levels  than  are 
provided  in  the  present  standard  to 
achieve  a  similar  level  of  worker 
protection. 

For  example,  assuming  that  such 
mineral  solids  constituted  25%  of  the 
weight  on  a  sample  filter,  and  the  same 
percentage  applied  to  Merchant's 
sample,  deletion  of  the  dust  would 
require  that  the  permissible  exposure 
limit  be  reduced  accordingly  to  maintain 
the  same  level  of  employee  protection. 
This  would  mean  a  reduction  of  the  PEL 
to  approximately  150  fig/m*  in  yam 
manufacturing  operations  and  562.5  ftg/ 
m'  in  weaving  operations. 

OSHA  concludes  that  it  is 
inappropriate  to  amend  the  definition  of 
cotton  dust  to  exclude  mineral  dust 
which  is  present  in  the  mill  atmosphere. 
The  epidemiology  studies  which 
established  the  clearest  relationship 
between  byssinosis  levels  and  dust  in 
the  mills  measured  total  respirable  dust 
present  including  mineral  dust. 
Therefore,  OSHA  adopted  this  approach 
for  regulation  and  it  was  upheld  by  both 
the  Court  of  Appeals  and  the  Supreme 
Court.  It  has  proven  to  be  feasible  to 
comply  with  this  definition. 

Most  importantly,  this  approach  to 
regulation  has  been  successful  in 
substantially  reducing  levels  of 
byssinosis  and  other  pulmonary  disease 
among  cotton  workers.  This  empirical 
and  objective  evidence  that  the 
standard  works  far  outweighs 
theoretical  arguments  that  mineral  dust 
by  itself  may  be  inert  and  therefore  it 
should  be  subtracted  from  the  sample. 
No  studies  have  been  presented 
demonstrating  that  mineral  dust  in 
conjunction  with  cotton  dust  is  inert  or 


comparing  response  rates  with  mineral 
dust  included  and  excluded. 

Further  excluding  mineral  dust  from 
samples  would  lead  to  the  standard's 
permitting  a  higher  level  of  cotton 
present  at  the  existing  exposure  limit. 
This  would  result  in  a  higher  level  of 
byssinosis  and  other  pulmonary  disease 
at  the  current  exposing  limits.  It  is 
inappropriate  to  permit  a  higher 
incidence  of  disease  when  controls  to 
achieve  a  lower  incidence  of  disease 
have  proven  feasible.  Therefore  the 
approach  of  excluding  mineral  dust 
would  require  OSHA  to  set  lower 
exposure  limits  to  prevent  the  level  of 
disease  fix}m  increasing.  Data  and 
studies  to  permit  determination  of  the 
appropriate  level  to  set  are  not 
available. 

c.  Synthetic  Fibers.  Synthetic  fiber  is 
present  in  the  air  of  textile  mills  which 
produce  cotton  blend  fabrics.  It  may  be 
present  at  all  stages  of  processing,  from 
opening  through  weaving.  Although  it 
does  not  enter  the  mill  with  the  cotton, 
synthetic  fiber  may  be  mixed  in  an 
"intimate  blend"  at  the  opening  process, 
or  combined  with  cotton  fibers  at  later 
stages  of  processing.  Thus,  it  is  covered 
by  the  definition  of  "cotton  dust"  which, 
as  noted  above,  includes  "*  *  *  any 
dust  present  during  the  handling  and 

processing  of  cotton (43  FR 

27395).  Litde  evidence  on  this  topic  was 
presented  on  this  matter  in  response  to 
the  ANFR.  In  its  June  10, 1983  proposal. 
OSHA  proposed  no  specific  change  in 
the  definition  of  cotton  dust  which 
would  exempt  synthetic  fibers,  but 
requested  that  additional  information  be 
submitted  (48  FR  26969). 

In  prehearing  comments,  the 
American  Textile  Manufacturers 
Institute  proposed  that  OSHA  establish 
an  adjustment  factor  to  reflect  the 
processing  of  synthetic  blends  with 
varying  percentages  of  cotton,  or 
alternatively,  a  simple  baseline 
exclusion  for  operations  "in  which 
cotton  constitutes  less  than  a  specified 
percentage  of  the  fiber  processed  during 
a  given  period".  A  20  percent  cotton 
fiber  content  was  suggested  as  a 
threshold  and  was  reiterated  in  ATMTs 
post  hearing  comments  (Ex.  280,  p.  113). 
They  also  noted  that  the  "weighted- 
average  proportion  of  cotton  processed 
at  the  5  plants  studied  by  Dr.  Merchant 
was  89  percent",  a  proportion  higher 
than  many  blend  mills  customarily 
process. 

Burlington  Industries  presented 
comments  on  synthetic  fiber  dust  (Ex. 
187-27),  including  further  elaboration  on 
the  proportion  of  cotton  fiber  being  used 
in  the  areas  studied  by  Dr.  Merchant 
They  stated  that,  "Dr.  Merchant's 
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lat  because  "a 
|e  plants  are 


original  study  was  p  erfonned  in  two 
100%  cotton  plants  '   *  *  and  three 
blend  plants  with  75  H>,  71%.  and  50% 
cotton  *  *  *  Weigh  ting  these  by  the 
number  of  employee  i,  the  average 
proportion  of  cottonjprocessed  was  89% 
in  both  preparation/^am  and  slashing/ 
weaving  areas  * 

Burlington  argued  | 
liirge  portion  of  text 
processing  more  tha^  11%  synthetic 
fiber,  the  standards  iet  under  prevailing 
conditions  of  1970  must  not  apply 
uniformly  to  aU  cotton  processed  *  *  * 
Buriington  strongly  supports  exclusion 
of  polyester  dust  fraction  from  measured 
respirable  dust  before  applying  both  the 
action  level  and  the  permissible 
exposure  limit".        I 

Burlington's  exhibit  also  included 
appendices  prepared  by  Dr.  Moon  Suh 
which  addressed  thd  issue  of  synthetic 
blends  from  an  analytic  and  statistical 
viewpoint.  Dr.  Suh  suggests  alternative 
methods  of  calculati^  exposures  and 
lower PELs  for  puretotton  dusts,  and 
suggests  variable  PtLa  based  on  various 
blend  ratios  (Ex.  187  -27,  Appendix  B,  p. 
10).  However,  he  acl  nowledged  the 
problem  with  the  method  that  he  used. 
The  method  is  based  on  the  "assumption 
that  dust  levels  measured  under  100% 
cotton  and  100%  polyester  operations 
were  entirely  due  tocotton  and 
polyester  only.  The  assumption  is  not 
valid  if  the  samples  i  tlso  include 
minerals,  sizing  com  )ounds,  and/or  oil 
mists  which  as  discu  ssed  elsewhere 
they  do.  It  is  difficult  however,  to 
estimate  the  proportions,  of  these 
substances  in  the  Mi  rchant  dose 
response  study.  (Ex.  187-27,  App.  B,  p. 
12). 

Burlington  also  su]  )plied  a  further 
analysis  using  data  I  rom  24  cotton  and 
cotton/polyester  ble  id  plants  (1974- 
1977)  which  provided  more  estimates  of 
the  changes  in  dust  Bevels  associated 
with  various  percenl  ages  of  cotton 
content.  This  study,  lowever,  noted  that: 

The  estimated  R  vali  es  are  too  large  for  the 
present  operational  en'  ironment  where  dust 
levels  seldom  exceed  530  micrograms  in 
preparation/yam  areai . 

An  additional  analy!  is  can  be  made  using 
the  same  statistical  mo  del  but  by  applying 
more  recent  data.  Such  as  analysis  requires 
considerable  amount  o '  time  for  data 
acquisition  and  hence  i  :ould  not  be 
incorporated  in  this  re|  orted  at  this  time.  (Ex. 
187-27.  App.  B)" 

Thus,  the  research  contributed  by 
Burlington  to  the  rec  3rd  may  be  useful 
as  a  starting  point  ir  determining  the 
relation  of  particulai  blend  percentages 
to  dust  levels.  The  d  ita  provided, 
however,  are  not  sul  Ticient  for 
widespread  applical  ion,  and  thus  they 
cannot  serve  as  a  be  sis  for  exclusion  of 


synthetics  from  the  deflnition  of  cotton 
dust. 

Burlington  also  notes  that  in  slashing 
and  weaving  areas,  adjustment  for 
mineral  dust  and  other  compounds  must 
be  made  before  deriving  a  variable  PEL 
at  different  blending  ratios.  Burlington 
notes,  however  that  "while  chemical 
assay  and  other  laboratory  procedures 
may  provide  a  guideline  for  dust 
apportionment  into  component  fractions, 
the  economic  burden  for  performing 
such  an  analysis,  even  when  it  becomes 
feasible,  makes  it  impractical  to  require 
it  as  part  of  the  dust  standard.  This 
means  that  statistical/mathematical 
techniques  must  be  given  a  serious 
consideration  in  resolving  the  issue 
(Ex.  187-27,  App.  B,  p.  17) 

The  Amalgamated  Clothing  and 
Textile  Workers  Union  testimony 
objected  to  this  mathematical  approach, 
and  took  the  position  that  no  changes 
should  be  made  in  calculations  to  allow 
for  synthetics  without  epidemiological 
data  to  support  them.  (Exhibit  280,  p. 
119)  No  new  epidemiological  studies 
that  address  this  matter  have  been 
submitted  to  the  record.  ACTWU  notes 
that  because  existing  PELs  were  based 
on  data  which  included  synthetics,  the 
existing  standard  already  includes  an 
appropriate  allowance  for  blended  fiber 
operations. 

NIOSH  strongly  recommended  the 
existing  definition  of  "cotton  dust" 
which  includes  dust  from  synthetics 
present  be  retained  because  it  "is  the 
best  practical  definition"  (Ex.  167-23,  p. 
4).  The  basis  for  NIOSH's 
recommendation  was  the  strong  linear 
correlation  between  byssinosis  rates 
and  the  amount  of  respirable  dust 
including  synthetic  dust  present  in 
cotton  operations.  NIOSH  pointed  out 
that  Merchant's  data  demonstrating  the 
relationship  between  byssinosis  and 
total  respirable  dust  included  values 
obtained  from  mills  with  up  to  50% 
synthetics  present.  NIOSH  also  referred 
to  the  impracticality  of  separating  out 
synthetics. 

The  Commissioner  of  Labor  for  the 
state  of  North  Carolina  also 
recommended  that  the  definition  of 
cotton  dust  remain  unchanged.  (Tr. 
1287).  Much  of  the  textile  industry  is 
located  in  that  state. 

OSHA  concludes  that  the  evidence  in 
the  record  does  not  support  excluding 
synthetics  from  the  definition  of  cotton 
dust  for  reasons  similar  to  those  for 
mineral  dusts.  The  Merchant  studies 
demonstrating  byssinosis  included  a 
mill  with  50%  synthetics  and  there  was 
clear  dose-response  with  samples  which 
contained  synthetics.  OSHA  did  not 
exclude  synthetics  from  the  definition  of 
cotton  dust  for  this  reason  and  this 


decision  was  upheld  by  the  Supreme 
Court.  The  standard  has  proved  feasible. 

Most  importantly  this  approach  has 
substantially  improved  the  health  of 
texitle  workers  in  blend  mills  as  well  as 
100%  cotton  operations.  This  empirical 
and  objective  evidence  far  outweighs 
theoretical  arguments  not  supported  by 
epidemiological  studies  that  some 
percentage  of  synthetics  should  be 
excluded.  No  studies  have  been 
presented  demonstrating  that  synthetic 
dust  in  conjuction  with  cotton  dust  is 
inert  or  comparing  response  rates  with 
varying  amounts  of  synthetic  dust  in  the 
cotton  dust. 

Further,  the  whole  percentage  of 
synthetics  present  could  not  be  excluded 
since  synthetics  were  included  in  the 
Merchant  studies  and  are  incorporated 
in  his  dose-response  curves. 
Consequently  excluding  the  total 
amount  of  synthetics  present  would 
clearly  raise  the  health  risk  of  the 
exposed  workers  at  the  current 
exposure  limits.  Therefore,  the  approach 
of  excluding  synthetics  would  require 
OSHA  to  set  lower  exposure  limits  to 
prevent  the  level  of  disease  from 
increasing. 

Data  are  not  available  to  determine 
what  percentage  could  be  excluded 
without  raising  the  dose-response  rate, 
since  the  percentage  in  the  dust  does  not 
correlate  with  the  percentage  of 
synthetics  in  the  blend.  Specifically, 
there  appears  to  be  no  reliable  way  to 
make  a  proportional  allowance  for  the 
amount  of  synthetics  in  a  particular 
blend.  Burlington  has  presented  limited 
data  which  indicates,  under  certain 
circumstances,  the  proportion  of 
polyester  dust  at  various  blend  levels. 
However,  even  at  the  10%  cotton  level, 
approximately  30  percent  of  the  dust  in 
yam  preparation  phases  of  processing 
comes  from  cotton  (Ex.  187-27,  p  16). 
There  are  no  epidemiology  studies 
available  which  have  tested  such  an 
approach. 

d.  Cellulose.  In  posthearing  conunents, 
the  National  Cotton  Council  provided  a 
summary  of  several  studies  which 
indicate  that  pure  cellulose  powder 
cause  little  or  no  respiratory  response  in 
humans  or  mammals.  (Ex.  276,  p.  25)  It 
argued  that  cellulose  should  be  excluded 
from  the  definition  of  cotton  dust.  No 
other  party  to  this  proceeding  made  that 
argument.  OSHA  neither  proposed  to 
exclude  pure  cellulose  from  the 
definition  of  cotton  dust  nor  did  it  raise 
the  issue  in  the  proposal.  Other 
interested  parties  would  not  have  had 
adequate  notice  of  this  novel  concept 
which  was  a  major  departure  from  other 
approaches.  Indeed,  the  NCC  presented 
no  scientists  at  the  hearing  to  discuss 
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this  approach,  which  would  have  been 
appropriate  because  of  its  novelty. 

Cellulose  is  a  major  constituent  of 
cotton  flber,  comprising  approximately 
96%  of  its  vyeight  (Ex.  276.  p.  25).  It  was 
certainly  a  component  of  the  dust 
samples  in  cotton  dust  research  such  as 
the  Merchant  study  which  determined 
the  dose-response  curve.  While  the 
cellulose  itself,  stripped  of  other 
materials  found  in  cotton  dust 
conceivably  may  present  no  health  risk, 
it  is  inherently  present  in  cotton  dust 
No  dose  response  relationships  have 
been  established  for  cotton  dust  without 
cellulose  content.  No  studies  have  been 
performed  that  demonstrate  that 
cellulose  does  not  interact  with  the 
other  components  of  the  dust  and 
thereby  effect  the  risk. 

Removing  cellulose  would 
dramatically  increase  the  risk  rate  at 
current  exposure  levels  thereby  raising 
risk  rates  from  a  lower  level  which  has 
proven  feasible.  No  mechanism  has 
been  suggested  by  the  NCC  on  how  to 
lower  the  exposure  limit  to  adjust  for 
this  factor. 

As  also  discussed  above,  cellulose 
was  included  in  the  definition  of  cotton 
dust  in  the  standard  which  was  upheld 
by  the  Supreme  Court,  which  has  proved 
feasible,  and  which  has  substantially 
improved  the  health  of  cotton  textile 
workers.  These  facts  and  all  the 
evidence  demonstrating  a  dose-response 
relationship  based  on  dust  samples 
containing  cellulose  far  outweighs  the 
argument  advanced  only  by  the  NCC.  Its 
argument  that  the  whose  concept  of 
regulation  be  changed  fix)m  measuring 
total  respirable  lint-free  dust  to 
measuring  only  cotton  dust  stripped  of 
cellulose  (what  might  be  called  cotton 
trash)  is  a  concept  unsupported  by 
evidence  in  the  proceeding.  It  would 
require  a  substantial  body  of  scientific 
studies  and  expert  opinion  to  justify 
changing  in  total  concept  a  regidation 
which  has  successfully  improved  the 
health  of  employees,  and  Hllle  evidence 
has  been  presented  in  support  of  this 
novel  concept.  Therefore.  OSHA 
concludes  the  evidence  does  not  justify 
excluding  cellulose  from  the  definition 
of  cotton  dust. 

C.  Permissible  Exposure  Limit/Action 
Level 

OSHA  proposed  to  incorporate  an 
"action  level"  into  the  cotton  dust 
standard  in  its  June  10, 1983  proposal  as 
discussed  at  48  FR  26970.  An  action 
level  is  an  exposure  level  below  the 
permissible  exposure  limit,  above  which 
some  provisions  of  the  standard  begin  to 
apply  and  below  which  fewer  provisions 
of  the  standard  apply. 


The  1978  cotton  dust  standard  does 
not  include  an  action  level.  Engineering 
controls  and  respirators  are  required 
only  if  exposures  exceed  the  permissible 
exposure  limit,  but  in  general,  all  the 
other  provisions  of  the  standard  are 
required  if  there  is  any  cotton  dust 
exposure  no  matter  what  the  level 

The  specific  proposal  OSHA  made 
was  to  set  an  action  level  at  50%  of  the 
permissible  exposure  limit  (PEL). 
Consequently  the  action  level  proposed 
was  100  ixg/m*  for  3ram  production  and 
375  p.g/m*  for  slashing  and  weaving.  The 
proposal  provided  that  when  exposures 
were  under  the  action  level  the 
frequency  of  medical  surveillance  could 
be  reached  from  once  a  year  to  once 
every  two  years.  Periodic  monitoring 
would  cease  if  two  consecutive 
measurements  were  under  the  action 
level  until  such  time  as  product  or 
process  changes  indicated  that  finlher 
monitoring  was  needed.  In  addition  the 
proposal  eliminated  the  requirement  for 
annual  retraining  for  employees  whose 
exposures  were  below  the  action  level. 
OSHA.  after  reviewing  comments  to 
an  advance  notice  (discussed  at  48  FR 
28970-1),  explained  the  reasons  why  it 
believed  an  action  level  was  justified. 
First,  it  will  improve  employee  health  by 
encouraging  employers  who  can 
reasonably  do  so  to  lower  exposure 
from  the  PEL  to  below  the  action  level 
These  lower  exposures  are  likely  to 
improve  employee  health.  In  some 
cases,  the  action  level  both  increases 
the  safety  factor  and  results  in  a  lower 
adverse  health  response  rate  for 
workers  whose  exposures  are  reduced 
below  the  action  level.  This  health 
benefit  of  lower  exposure  is  likely  to 
outweigh  any  consequences  resulting 
from  the  reduction  of  industrial  hygiene 
provisions.  OSHA  reasoned  that 
retention  of  the  medical  surveillance 
provision  for  employees  exposed  under 
the  action  level  woiild  detect  those 
employees  who  showed  symptoms  of 
byssinosis  in  time  to  reverse  the 
symptoms. 

Second,  OSHA  believes  the  action 
level  substantially  increases  the  cost- 
e^ectiveness  of  the  standard.  Employers 
who  are  in  positions  to  devise  ways  to 
reduce  exposures  of  their  employees 
will  be  able  to  realize  substantial  cost- 
savings  from  the  elimination  of  some 
industrial  hygiene  provisions  while 
improving  the  health  of  their  employees. 
The  action  level  improves  the  flexibility 
and  performance-orientation  of  the 
standard  by  giving  the  employer  a 
greater  choice  in  adjusting  compliance 
responsibilities  to  the  specific  factors 
present  in  the  workplace  while  still 
maintaining  health  protection. 


Third.  OSHA  has  had  successful 
experience  with  an  action  level 
provision  for  a  number  of  other  toxic 
substances,  including  nontfareshold 
substances.  In  each  case  the  provision 
was  included  based  on  full  analysis  of 
the  record  and  the  provision  has  proven 
successful  in  practice.  The  choice  of  an 
action  level  at  one-half  the  PEL  was 
based  principally  on  OSHA's  successful 
use  of  that  level  in  other  standards 
though  the  proposal  also  discussed  some 
statistical  literature. 

A  number  of  participants  addressed 
OSHA's  proposal  both  in  prehearing  and 
posthearlng  comments  and  testimony. 
The  ATMI  supported  OSHA's  proposal 
to  incorporate  an  action  level  into  the 
standard  and  OSHA's  justification.  It 
concluded: 

In  sum,  the  action  level  concept  proposed 
by  OSHA  will  make  the  standard  more  cost- 
effective  without  in  any  way  compromising 
the  protection  of  employee  health.  As  OSHA 
points  out.  similar  provisions  incorporated  in 
other  standards  (including  standards  dealing 
with  carcinogens)  "have  proven  successful  in 
practice."  There  is  every  reason  to  believe 
the  action  level  concept  will  be  successful  in 
the  context  of  the  Cotton  Dust  Standard  as 
well"  (Ex.  187-17.  pp.  59-60.) 

Carroll  F.  Bailey,  a  certified  Industrial 
hygienlst  working  for  the  South  Carolina 
Department  of  Labor,  agreed  with  the 
efficacy  of  incorportlng  an  action  level 
He  stated  that  an  action  levd  will 
improve  employee  health  by 
encotiraging  employers,  who  can 
reasonably  do  so,  to  lower  exposure 
from  the  permissible  exposure  limit  to 
below  the  action  level  (Tr.  1135.)  He 
also  pointed  out  that  employers  who  are 
in  a  position  to  devise  ways  to  reduce 
exposures  to  their  employees  will  be 
able  to  realize  substantial  cost  savings 
from  the  elimination  of  some  industrial 
hygiene  provisions  while  improving  the 
health  of  their  employees  (Tr.  1135-6). 

Commissioner  Edgar  McGowan, 
Commissioner  of  Labor  for  the  State  of 
South  Carolina,  supported  the  concept 
of  the  action  level  so  long  as  medical 
surveillance  was  retained  because  it 
encouraged  the  achievement  of  a  dust 
level  below  the  PEL  However,  he 
proposed  that  it  be  called  an  "incentive 
level."  (Tr.  1185.) 

Or.  James  Merchant  supported  the 
concept  of  an  action  level  He  agreed 
that  when  exposures  were  below  the 
action  level  then  medical  examinations 
coidd  be  given  once  every  two  years 
"without  material  increased  risk  of  not 
detecting  significant  health  effects"  fTt. 
293.  The  words  at  line  15  "by  annual 
level"  should  read  "biennially."). 
However,  he  believed  that  aimual 
training  anH  monitoring  should  be 
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retained  even  for  eiiployees  exposed 
under  tlie  action  level. 

The  ACTWU  initially  opposed  the 
action  level  as  specffically  proposed  by 
OSHA  (Ex.  157-31,  f  p.  40-42).  TesUfying 
for  the  ACTWU,  Dr^  Morton  Com 
reviewed  the  initial  k^ason  for 
developing  the  actioi  level  and 
criticized  the  inclusion  of  an  action  level 
in  the  cotton  dust  standard  (Tr.  490-491). 
He  stated  that  the  action  level  concept 
was  originally  created  for  threshold 
toxins  and  that  he  believed  it  was  not 
appropriate  for  nontireshold  substances 
such  as  cotton  dust  jDr.  Com  also 
reviewed  the  Uterattre  on  monitoring 
which  indicated  that  for  environments 
with  low  exposure  variability  a  50% 
action  level  gives  reasonable  confidence 
that  exposures  on  a  given  day  will  not 
exceed  the  PEL,  but  that  this  is  not  so 
for  substance  with  high  exposure 
variability.  He  indicated  this  was  a 
reason  for  not  eliminating  periodic 
monitoring  when  exposures  were  below 
an  action  level. 


was  also  critical  of 
iction  level.  He 


Dwiedge  suggesta 
Mon  levels  will  not 
fiptoms  or  ensure 


Dr.  Neil  Schachte4 
incorporation  of  an  i 
argued: 

In  summaiy,  current  |l 
that  achievement  of  ac 
eliminate  bysainotic  ay 
againat  chronic  lung  diseaae  aecondary  to 
cotton  dust  expoaure  is  workera.  Given  the 
unpredictability  of  indjvidual  workera  and 
the  potential  toxicity  of  even  low  duat  levels, 
reductions  in  monitoriSg.  particularly  medical 
surveillance,  may  advQraely  affect  the  health 
of  workera  aenaitive  tq  cotton  duat.  (Tr.  pp. 
529-53a)  I 

After  reviewing  tlje  record  in  their 
post  hearing  commetits,  both  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (Ex.j27g)  and  American 


InsUtute  (Ex.  280) 
endations  to 
level.  They 
action  level  be 
cotton  dust 
the  PEL  and  that 
cal  examinations 
ially  for  employees 


Textile  Manufac 

made  identical  recoi 

OSHA  on  the  actio: 

reconunended  that 

incorporated  into  thi 

standard  at  one-ha 

the  firequency  of  me 

be  reduced  to  bie: 

exposed  below  the  action  level. 

However,  both  parti  es  recommended 

that  annual  training  and  exposure 

monitoring  be  retain  ed  for  exposures 

below  the  PEL  including  areas  below 

the  action  level. 

Both  ATMI  and  AtTWU  supported 
their  views  in  identi  :al  language.  They 
stated: 


In  aum.  when  propeiiy 
level  creates  incentive  i 
protection  for  the  heall  h 
the  Standard  more  fle^i  ibl 
oriented,  and  coat-effe  :tive 
the  efficiency  and  effef  t: 
enforcement  program. 
Standard  more  rationa 


JMI 


deaigned,  an  action 
to  provide  greater 
of  employeea:  makea 
e.  performance- 
and  enhancea 
iveneaa  of  the 
3y  making  the 
and  aenaible  to  those 


to  whom  it  appliea,  the  action  level  is  likely 
to  elicit  a  greater  degree  of  voluntary 
compliance  *  *  *  For  these  reasons,  action 
levela  have  'been  in  uae  In  other  atandarda 
covering  exposure  to  toxic  aubatancea  for 
several  years .  .  .  [and  have]  proven 
succeaaful  in  practice.' 

Several  witneaaes  at  the  hearing  initially 
expreaaed  luicertainty  aa  to  whether  the 
rationale  for  an  action  level  logically  applied 
to  aubatancea  without  dose-responae 
threshold*  *  * 

Regardless  of  whether  a  health  effects 
threshold  exiata,  a  reduction  in  expoaure 
levela  will  lower  the  health  risk  and  increaae 
the  level  of  health  protection.  Aa  noted  by 
Carrol  Bailey,  if  the  reduction  in  expoaurea 
brings  them  below  a  threshold  level,  the 
safety  factor  will  be  increased,  while  a 
reduction  in  expoaurea  that  does  not  cross  a 
health  effects  threshold  will  nonetheless 
result  'in  a  lower  adverse  health  response 
rate'  among  the  workera  exposed  at  lower 
levels.  Moreover,  relaxing  certain 
administrative  provisions  of  the  Standard 
(thereby  permitting  a  cost  saving)  when 
expoaurea  are  reduced  below  the  action  level 
creates  a  logical  incentive  for  employers  to 
reduce  duat  levela,  thereby  increaaing  the 
level  of  health  protection  for  employeea. 
Indeed,  the  proapect  of  realizing  some 
significant  cost  saving  is  likely  to  be  the 
principal  incentive  for  an  employer  to  reduce 
exposures  below  the  action  level 

Furthermore,  there  is  nothing  at  all  novel 
about  OSHA's  use  of  an  action  level  for  a 
non-threshold  toxic  agent .  .  .  [A]ction  levels 
have  been  incorporated  into  OSHA 
atandarda  dealing  with  acrylonitrile,  vinyl 
choride,  inorganic  araenic  and  benzene, 
which  OSHA  conaiders  to  be  carcinogens  for 
which  no  health  effect  threshold  is  deemed  to 
exist"  (Ex.  279,  pp.  4648;  Ex.  280,  pp.  4»-48). 

Both  ACTWU  and  ATMI  agreed  that 
employee  health  would  be  protected  if 
medical  examinations  were  every  two 
years  for  employees  exposed  below  the 
action  level.  (See  the  discussion  at  Ex. 
279.  pp.  4ft-50;  Ex.  280,  pp.  4&-50)  They 
pointed  out  that  with  the  exception  of 
Dr.  Schachter,  all  the  physicians  who 
testified.  [Dr.  Merchant  (Tr.  293),  Dr. 
Boehlecke  (Tr.  57-58):  Dr.  Imbus  (Tr.  96- 
97)  and  Dr.  Dr.  Weill.  (Tr.  133)]  agreed 
on  this  point  For  example.  Dr.  Weill 
stated  tnat: 

(0]ne  could  safely  have  a  monitoring 
program  of  lung  function  and  other  indicators 
of  respiratory  health  that  was  instituted  for 
individual  workers  every  second  year.  (Tr. 
155) 

OSHA  has  reviewed  the  comments 
and  concludes  that  the  evidence 
supports  the  inclusion  of  an  action  level 
at  one-half  the  PEL  in  the  cotton  dust 
standard  and  the  reasoning  stated  in  the 
proposal.  An  action  level  improves 
employee  health  while  improving  the 
cost-e^ectiveness  of  the  standard. 
Employee  health  is  improved  because 
employers  who  can  do  so  will  be 
encouraged  to  lower  exposures  to  one 


half  the  PEL  This  improves  the  health  of 
the  employee  whether  the  substance  has 
a  threshold  or  not.  For  threshold 
substances  it  increases  the  safety  factor 
and  for  non-threshold  substances  it 
reduces  the  incidence  rate.  This 
reasoning  has  been  accepted  by 
ACTWU  and  ATMI  as  discussed  above. 

As  the  ATMI  points  out,  the  action 
level  increases  the  cost-effectiveness  of 
the  standard.  Employers  who  devise 
innovative  ways  to  reduce  exposiu^s 
below  the  action  level  will  have  their 
medical  surveillance  costs  reduced.  This 
encourages  the  employer  to  reduce 
exposures  and  is  likely  to  reduce  the  net 
costs  of  the  standard. 

OSHA  concludes  that  medical 
examinations  conducted  once  every  two 
years  will  be  protective  for  employees 
exposed  below  the  action  level.  At  those 
low  exposure  levels,  relatively  few 
employees  will  develop  lung  function 
decrements.  The  biennial  examination 
will  be  sufficiently  frequent  to  identify 
such  conditions  before  they  become 
serious  and  while  they  are  still 
reversible.  If  such  symptoms  do  develop, 
the  standard  still  requires  that  semi- 
annual medical  examinations  be 
instituted.  As  discussed,  the 
appropriateness  of  biennial 
examinations  for  employees  exposed 
below  the  action  level  was  supported  by 
all  but  one  of  the  physicians  who 
testified. 

As  mentioned  in  the  proposal,  OSHA 
has  successfully  utilized  the  action  level 
a  number  of  times  before,  including  for 
carcinogens  which  were  believed  to  be 
non-threshold  substances.  These  include 
inorganic  arsenic  (5  1910.1018(b)),  vinyl 
chloride  (5  1910.1017(b)).  and 
acrylonitrile  (S  1910.1045(b)).  It  is  not 
correct  as  one  or  two  commenters 
initially  believed,  that  OSHA  had  only 
incorporated  action  levels  for 
substances  with  clearly  defined 
thresholds.  Section  6(b)(5)  of  the  OSH 
Act  specifically  states  OSHA  shall  take 
into  account  "experience  gained  under 
the  (law)". 

As  stated  in  the  preamble,  OSHA 
proposed  the  action  level  at  50%  of  the 
PEL  principally  because  of  its  past 
success  in  utilizing  that  level  in  the 
regulation  of  the  substances  mentioned 
above.  As  discussed  in  the  proposal, 
there  is  literature  which  indicates  that 
when  there  is  no  wide  daily  fluctuation 
of  exposure,  a  50%  action  level  gives  a 
reasonable  degree  of  confidence  that  the 
PEL  will  not  be  exceeded  on  individual 
days.  Dr.  Com  points  out  that  if  there  is 
a  wide  daily  variation  in  exposure,  one 
cannot  have  that  degree  of  confidence 
that  some  daily  exposure  will  not 
occasionally  exceed  the  PEL.  However, 
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the  principal  reason  OSHA  is  adopting 
the  50%  action  level  is  its  prior 
experience. 

Second,  OSHA  is  adopting  the  joint 
ACTWU-ATMI  recommendation  that 
annual  exposure  monitoring  be  retained 
when  exposures  are  under  the  action 
level.  Third,  the  final  standard  retains 
the  provision  that  employers  must 
remonitor  areas  including  those  under 
the  action  level  when  product  or  process 
changes  or  other  reasons  may  lead  to 
increased  exposure. 
(§  1910.1043(d)(3)(iii)).  These  latter  two 
provisions  should  meet  some  of  the 
concerns  expressed  by  Dr.  Com  and  Dr. 
Merchant. 

As  indicated.  OSHA  initially     , . 
proposed  to  eliminate  periodic 
monitoring  when  exposures  were  under 
the  action  level  (§  1910.1043(d)(3)(i)).  As 
just  discussed,  ATMI  and  ACTWU 
recommended  that  yearly  remonitoring 
be  retained.  Retaining  such  monitoring 
meets  the  concerns  of  Dr.  Merchant  and 
at  least  in  part  the  concerns  of  Dr.  Com 
about  undetected  increases  or  large 
fluctuations.  In  addition,  the 
development  of  alternative  monitoring 
devices  to  the  vertical  elutriator  which 
are  easier  to  use  and  the  improved 
provisions  of  the  standard  which  make 
it  more  certain  and  less  complicated  to 
certify  alternate  monitoring  devices, 
make  periodic  remonitoring  much 
simpler  and  quicker.  For  these  reasons 
OSHA  accepts  the  ATMI  and  ACTWU 
recommendation  to  retain  annual 
monitoring  in  areas  below  the  action 
level. 

Finally,  ACTWU  and  ATMI  both 
recommended  that  annual  training  be 
retained  for  employees  exposed  below 
the  action  level  (Ex.  279,  p.  54;  Ex.  280,  p. 
54).  Additional  training  wiH  to  some 
degree  increase  the  employee's  ability  to 
assist  in  keeping  his  own  exposure  low 
and  be  aware  of  the  hazards.  In 
addition,  the  identical  recommendations 
of  ACTWU  and  ATMI  are  entitled  to 
considerable  weight.  Consequently, 
OSHA  is  adopting  this  recommendation 
and  retaining  annual  retraining  as 
specified  in  the  1978  standard  for  all 
employees  exposed  to  cotton  dust  and 
not  adopting  the  1983  proposal  to 
eliminate  retraining  for  employees 
exposed  under  the  action  level. 

For  the  reasons  discussed,  OSHA  is 
making  the  following  amendments  to 
S  1910.1043.  A  new  paragraph  (c)(2)  is 
inserted  setting  an  action  level  of  100 
^g/m'  for  yam  manufacturing,  250     fig/ 
m'  for  waste  houses  in  textile  mills  and 
375  /ig/m*  for  slashing  and  weaving 
operations.  Paragraph  (h)(3)(i)  is 
amended  to  indicate  that  medical 
surveillance  must  be  repeated  every  two 
years  for  employees  exposed  below  the 


action  level  unless  certain  medical 
conditions  exist.  The  June  1983 
proposals  to  amend  paragraph  (d)(3)  to 
end  monitoring  and  paragraph  (i)(l)(ii) 
to  end  aimual  training  below  the  action 
level  were  not  supported  by  evidence 
and  comments  in  the  record  and  were 
not  adopted. 

OSHA  did  not  specifically  propose  to 
retain  a  permissible  exposure  limit  or  to 
set  an  action  level  for  waste  houses  in 
textile  mills  or  for  certain  cotton 
washing  operations.  As  discussed  under 
the  scope  section,  comment  indicates 
that  the  500  pig/m*  level  should  be 
retained  for  wastehouses.  Accordingly  it 
is  appropriate  to  have  50%  action  level 
(250  /tg/m*)  for  this  area  for  the  same 
reasons  a  50%  action  level  has  been 
instituted  in  other  areas. 

As  discussed  in  the  washed  cotton 
section,  OSHA  has  expanded  the 
processes  which  come  under  the  various 
exemptions  for  washed  cotton.  This  may 
encourage  the  use  of  those  processes. 
The  early  stages  of  the  washing 
processes  present  the  same  hazards  as 
yam  manuifacturing  and  accordingly 
similar  regulatory  provisions  including 
action  level  provisions  are  appropriate. 

D.  Exposure  Monitoring 

The  1978  standard  requires  initial 
exposure  monitoring  to  determine  those 
areas  that  exceed  the  PEL  The  standard 
further  requires  periodic  monitoring  in 
order  to  identify  those  areas  where 
exposure  levels  may  require  prompt 
action  and  specifies  the  monitoring 
device  to  be  used,  the  vertical  elutriator 
(VE).  OSHA's  1983  proposal  addressed  a 
number  of  issues  related  to  exposure 
monitoring  that  became  apparent  after 
the  standard  became  effective  in  1981. 
Proposed  amendments  were  made  to 
address  these  problems  and  to  make  the 
standard  more  cost-effective.  Specific 
changes  were  proposed  to  decrease  the 
frequency  of  exposure  monitoring  and  to 
amend  the  time  for  and  method  of 
employee  notification.  Although  no 
changes  to  the  VE  equivalency  protocol 
were  proposed,  OSHA  indicated  that  an 
equivalency  protocol  was  being 
developed  and  would  be  available  prior 
to  the  public  hearings.  The  changes  that 
were  incorporated  into  the  final 
standard  are  discussed  below  by  topic. 

1.  Criteria  for  Establishing  Eqtiivalency 
to  the  Vertical  Elutriator 

The  standard  sampling  instrument  for 
determining  employee  exposures  to 
cotton  dust  specified- by  the  1978 
standard  is  the  Lumsden  and  Lynch 
vertical  elutriator.  This  device  was  used 
in  the  epidemiological  studies  which 
established  the  dose-response  curve  and 
which  served  as  the  basis  of  the  1978 


standard.  However,  the  VE  is  a 
relatively  awkward  monitoring  device 
requiring  a  substantial  amount  of 
industrial  hygiene  resources. 

In  its  June  1983  proposal,  OSHA  noted 
that  in  addition  to  the  VE,  new  dust 
measuring  devices  are  available  which 
are  simpler  to  operate  and  incorporate 
more  sophisticated  technologies,  and 
other  devices  may  be  developed.  The 
criteria  in  the  1978  standard  for 
determining  an  altemative  instrument's 
equivalency  to  the  VE  are  not  as  specific 
as  they  could  be  and  are  too  descriptive 
in  nature.  For  example,  the  guidelines  do 
not  specify  sample  size.  Thus,  the 
sample  size  can  be  arbitrarily  set 
making  it  difficult  to  make  a  statistical 
statement  about  the  population  from 
which  the  sample  is  drawn. 

Paragraph  (d)(l)(iii)(c)  of  the  1978 
standard  specified  that  it  shoud  be 
demonstrated  that  an  altemative 
sampling  device  is  "equivalent  within  an 
accuracy  and  precision  range  of  plus  or 
minus  25%  for  95%  of  the  samples  .  .  ." 
OSHA  received  ANPR  comments  on  this 
criterion.  Several  commenters  stated 
that  this  language  created  a  possible 
ambiguity.  For  example,  ICQ.  Robert  of 
USDA  (Ex.  175-57)  commented  that  an 
"accuracy  and  precision  range  of  ±25% 
is  ambiguous.  Incision  deals  with  the 
reproducibility  of  a  measurement 
independent  of  the  true  value  of  the 
measured  quantity.  Accuracy,  on  the 
other  hand  deals  with  the  difference 
between  the  average  measured  value 
and  the  true  value." 

Therefore.  OSHA  contracted  with  Dr. 
Harrison  Wadsworth  of  Georgia 
Institute  of  Technology  and  Dr.  Howard 
Rockette  of  the  University  of  Pittsburg  to 
design  equivalency  testing  protocols. 
The  purpose  of  the  protocol  would  be  to 
resolve  the  possible  ambiguity  and 
create  a  specific  and  statistically  valid 
method  of  determining  whether  other 
instruments  are  equivalent  to  the  VE. 
Their  report,  entitled  "Revised  Proctocol 
for  Establishing  Equivalency  of 
Sampling  Devices",  was  submitted 
jointly  by  Drs.  Wadsworth  and  Rockette 
in  August  1983  (Ex.  186-5). 

This  protocol  requires  a  total  of  100 
samples  be  collected  from  at  least  10 
sites  in  a  mill.  That  means  there  should 
be  10  repUcated  readings  at  each  of  the 
10  sites.  The  dust  levels  at  these  sites 
should  vary  from  one-half  to  two  times 
the  permissible  exposure  limit.  The 
samples  are  to  be  collected  using  two 
vertical  elutriators  and  one  or  two 
altemative  sampling  devices.  These 
instruments  are  arranged  close  to  each 
other  in  such  a  way  that  they  are 
measuring  essentially  the  same  dust 
levels. 
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The  results  of  these  readings  of  the 
vertical  eluthaton  and  the  alteraative 
device  are  then  computed.  These  are 
then  used  in  two  statistical  eqaations  to 
detennine  a  critical  vplue  whick 
provide*  the  basis  fo4  determining 
wbetber  or  not  the  allemative  device  is 
equivalent  to  the  vertical  elutriator. 

The  reason  for  specifymg  the  specific 
sample  size,  the  condrions  under  whidi 
the  samples  are  to  be  collected,  the 
number  of  sampling  iastnunents  to  be 
used,  and  the  statistical  equations  used 
is  that  one  can  then  hie  95%  confident 
that  at  least  90%  of  the  measurements  of 
the  alternative  device  are  within  25%  of 
the  corresponding  ve|tical  eluriator 
reading,  lliis  is  a  reasonably  high 
degree  of  confidence  that  the  alternate 
device  is  equivalent  tp  the  vertical 
elutriator.  i 

Dr.  Rockette  testifiid  at  the  Columbia. 
S.C.  hearings  and  responded  to 
questions  about  the  protocol.  Dr. 
Rockette  was  asked  whether  the 
Rockette- Wadsworth;  protocol  can  be 
interpreted  to  demonitrate  "the  general 
equivalency  of  an  alti  imative  device" 
and  whether  it  is  reas  enable  that  tiie  ten 
sites  he  refers  to  in  tii  e  protocol  be 
located  in  different  pi  ocessing  areas.  Dr. 
Rodcette  responded  tpat  in  fact  he  was 
proposing  that  this  prbtocol  be  "the 
metftod  by  which  the  idevice  be  shown 
to  be  equivalent  (to  tie  VE}"*  (Tr.  t303). 
and  both  he  and  Dr.  )^adsworth  feel 
that  different  processes  shodd  be 
selected  so  that  they  cover  the  range  of 
values  of  the  cotton  dast  in  the  mill. 

The  Rockette-Wadiworth  protocol 
requires  that  dust  level  measurements 
be  taken  over  a  range  of  0.5  to  2  times 
the  PEL  Since  March|27. 1984  was  the 
deadline  for  achieving  comphance  with 
the  PELs  Dsing  engineering  and  work 
practice  controls,  it  id  expected  that 
textile  mills  will  be  nj  compliance  with 
the  standard  and  will  not  have  areas  2 
times  the  PEL.  Dr.  Ro^Jcette  testified  that 
he  and  Dr.  Wadswori^  bad  given  some 
thought  to  this  condition  and  concluded 
that  the  "initial  testii%  itself  might  have 
to  be  conducted  in  some  type  of  a 
simolated  laboratoryjcondition."  Based 
on  this  testimony,  OSiA  believes  that 
testing  above  the  PEl]  in  a  laboratory  or 
other  experimental  setting  reasonafa^ 
modeled  after  a  mill  i^  appropriate. 
Accordingly,  the  lan^liage  of  paragraph 
(d)(lKiii)  has  been  amended  by  mserting 
the  words  "and  laboijatory"  to  indicate 
that  laboratory  comparison  may  be 
utilized  for  exposure  over  the  PEL  if  no 
.  field  situation  can  bejfouiid  at  Ztmtes 
the  PEL. 

Dr.  Moon  Soh  of  BtLrlington  Industiiea 
questioned  some  asp<>cts  of  the  protocol 
(Ex.  244).  In  reviewin  i  Dr.  Suh's 
comments,  Dr.  Rocke  te  discovered  &at 


a  term  had  madvertendy  been  omitted 
from  one  formula  in  the  manuscrmt  (Ex. 
L-2).  The  error  was  that  the  term  A^  in 
equation  (^  was  1^  out  of  the  formula 
for  tkre  critical  value.  The  critical  value 
formula  riiould  be  T=ICSo+  ^  ,and 
the  corrected  protocol  is  found  in 
Appendix  E. 

In  their  post  hearing  briefs.  ACTWU 
(Ex.  279)  and  ATKfi  (Ex.  280)  jointly 
stated  that  "We  believe  tfiat  this 
protocol  provides  an  appropriate  basis 
for  eataWshing  equivaiency  between 
alternative  sampUng  devices  and  the 
vertical  elutriator."  They  recommended 
that  OSHA  adopt  this  protocol  and 
make  it  dear  that  this  protocol  need  not 
be  revriidated  m  each  plant  The 
National  Cotton  Council  (Ex.  276)  also 
recommend  the  adoption  of  the 
Rockette- Wadsworth  protocoL 

NIOSH.  io  its  prehearing  comment 
(Ex.  187-23)  noted  diat  it  reviewed  the 
Wadsworth-Rockette  protocol  and  had 
"no  potential  problem  with  the 
statistical  assumptioBS  presented."  In 
their  post  hearing  coaaments  (Ex.  285). 
NIOSH  offered  modifications  to  the 
protocol  which  require  more  statistical 
knowledge  and  cakmlations  on  the  part 
of  the  user.  Although  the  suggested 
modifications  may  provide  some  fine 
tuning,  it  ia  outw^^ied  by  the 
advantage  of  having  a  statistically 
aonnd  equivalency  protocol  that  it  is 
simple  and  strai^tforward  to  use. 
Therefore.  OSHA  concludes  no 
modification  is  needed  and  that  the 
Rockette-Wadsworth  protocol  meets  the 
oblective. 

Based  on  evidence  and  testimony  in 
the  record.  OSHA  has  condoded  that  if 
is  appropriate  to  amraid  the  cotton  dust 
standard  to  clarify  what  criteria  must  be 
met  in  order  for  an  cdtemative  sampling 
device  to  be  considered  equivalent  to 
the  vertical  elutriator.  Therefore,  die 
standard  has  been  amended  and  the 
requirements  are  stated  in  paragraf^ 
(d)(l)(iii)(C). 

As  discussed  the  amended  language 
clarifies  the  possible  ambiguity  of  the 
earlier  language  and  replaces  it  with 
specific  criteria  which  are  clear  and  well 
defined.  Appendix  E  is  the  Rockette- 
Wadsworth  protocol,  and  by 
incorporating  it,  OSHA  will  make  dear 
that  equivalency  testing  performed  in 
conformity  with  this  protocol  will  be 
accepted  by  OSHA  as  valid.  The  ATNfl, 
ACTWU  and  NCC  have  agreed  that  the 
protocol  and  approach  is  valid. 

Developers  of  other  measuring 
devices  may  use  protocols  other  than 
the  Rockette-Wadawforth  pHotocol  to 
demonstrate  equivalency.  However, 
they  most  then  demonstrate  that  the 
alternate  protocol  meets  the  criteria 
outlined  in  paragraph  (d)(l}{iii)  of  the 


standard  and  thas  is  vahd  for 
demonstrating  VE  equivalency.  OSHA  is 
permitting  the  use  of  alternate  protocols 
to  iactease  the  performmce-orientation 
of  the  standard. 

Paragraph  (dXl)(iv)  provides  that  the 
manufacturer  of  an  ahemate  monitoring 
device  can  pnmde  to  OSHA  the  data 
that  an  alternate  device  is  considered 
equivalent  and,  if  dus  is  the  case, 
receive  a  letter  so  stating  from  OSHA. 
An  alternate  monitoring  device  may  be 
used  without  a  letter  from  OSHA  stating 
that  it  is  an  eqoivalent  instnunent.  The 
manufacturer  can  provide  the  data  to 
the  emplojrer  for  the  employer  to 
demonstrate  equivalency.  If  the  data 
meets  the  standard's  criteria  in  the 
manufacturer's  tests,  die  employer  need 
not  repeat  that  testii^  in  the  employer's 
facility.  Also,  an  employer  may 
demonstrate  equivalency  in  this 
employer's  facility  with  die  employer's 
own  tests. 

As  Dr.  Rockette  stated,  it  was  his  and 
Dr.  Wadsworth's  intention  that  the 
protocol  be  used  to  estabhsh  that  an 
instrument  is  equivalent  to  the  vertical 
elutriator  and  that  these  instruments 
need  not  be  validated  in  each  plant 
provided  the  instrument  is  of  the  same 
quality  as  the  model  tested. 

Although  the  vertical  elutriator  uses  a 
gravimetric  detection  method  to 
meeisure  cotton  dust,  OSHA  does  not 
require  that  an  "eqtuvalent  instrument" 
use  a  gravimetric  detection  method.  One 
advantage  of  the  gravimetric  method  is 
that  the  sample  can  be  further  analyzed, 
where  appropriate,  to  determine  the 
contribution  of  lubricating  oil  to  the 
overall  weight  of  the  sample.  This 
further  analysis  of  the  sample  may  be 
important  in  some  weaving  operations, 
such  as  those  employing  Sulzer 
projectile  looms,  where  lubricating  oil. 
which  is  not  considered  cotton  dust, 
may  make  a  significant  contributi<m  to 
the  weight  of  the  sample.  In  operations 
such  as  yam  manufacturing,  where  an 
analysis  of  the  sample  is  unnecessary,  a 
simple  determination  of  respirable  dust 
is  sufficient  However,  if  it  is  necessary 
to  detennine  the  amount  of  oil  present  in 
the  sample,  it  appears  to  be  necessary  to 
collect  a  dust  sample  and  then  analyze 
the  sample  for  oil  content  The  use  of  the 
VE  is  appn^riate  in  all  operations 
where  cotton  dust  is  to  be  measured. 
The  decision  to  use  an  "equivalent 
instrument"  in  lieu  of  the  VE  in  areas 
where  the  potenhal  exists  for  oil 
contamination  of  the  sample  will  be  left 
to  the  employer.  If  the  employer  chooses 
to  use  an  ahemate  instrument  which 
does  not  provide  a  sample  so  that  the 
percent  oi  oil  can  be  determined,  then 
the  employer  may  not  exdade  the  oil 


Federal  Register  /  Vol.  50.  No.  240  /Friday.  December  13,  1985  /  Rules  and  RegulatJona        51151 


from  the  sample  in  determining  exployee 
emposure. 

2.  The  CAM/PCAM  Model  C 

A  potential  alternative  sampling 
device,  the  CAM/PCAM  Model  C 
manufactured  and  sold  by  ppm,  Inc.,  has 
been  tested  with  the  VE  in  a  number  of 
side-by-side  equivalency  trials  designed 
to  meet  the  1978  standard  criteria.  In 
198a  two  of  these  tests  were  submitted 
to  OSHA  for  evaluation  and  acceptance. 
In  January  1981.  OSHA  stated  in  a  letter 
to  Dr.  John  Neefus  of  Burlington 
Industries  that  OSHA  believes  the  CAM 
instrument  system  (with  the  gravimetric 
certification  and  the  equivalency 
reHnement  factor  procedures  as 
described  in  the  draft  paper 
"Gravimetric  Certification  and 
Equivalency  Demonstration  Protocols 
for  Alternative  Samplers  to  the  Vertical 
Elutriator")  is  capable  of  equivalency  to 
the  vertical  elutriator  in  reference 
specifically  to  Burlington  facilities. 
Subsequently,  the  CAM  instrument  was 
accepted  as  equivalent  to  the  vertical 
elutriator  in  several  State  Plan  States. 
OSHA  does  not  intend  to  require  that 
these  states  change  their  decision. 

In  their  post  hearing  briefs.  National 
Cotton  Council  (Ex.  276).  ACTWU  (Ex. 
279),  and  ATMI  (Ex.  280)  recommend 
that  the  CAM/PCAM  Model  C  electro- 
optical  sensors  be  directly  identified  in 
§  1910.1043(d)(1)  as  acceptable 
alternatives  to  the  vertical  elutriator. 
The  manufacturer,  ppm.  Inc.,  (Ex.  203-C) 
stated  that  the  CAM/PCAM  Model  C 
has  been  shown  to  be  equivalent  to  the 
vertical  elutriator  in  20  of  22 
equivalency  tests  and  requested  the 
instrument  be  directly  identified  in  the 
standard. 

While  OSHA  believes  the  CAM/ 
PCAM  instruments  are  likely  to  be 
equivalent  to  the  vertical  elutriator,  the 
documentation  which  ppm.  Inc. 
submitted  to  the  record  (Ex.  235)  as 
evidence  of  meeting  the  Rockette- 
Wadsworth  protocol  was  not  sufficient 
to  meet  the  protocol.  The  Rockette- 
Wadsworth  protocol  requires  100 
samples  to  be  taken  at  10  sites  in  one 
mill  with  10  readings  at  each  site;  dust 
levels  represent  0.5  to  2  times  the  PEL 
and  use  of  two  VEs  and  one  or  two 
alternative  devices.  In  the  ppm.  Inc. 
submission,  a  total  of  196  samples  came 
fi-om  two  employers.  The  first  employer 
had  samples  taken  at  only  6  sites,  and 
the  dust  level  did  not  meet  the  2X  PEL 
requirement.  The  second  employer  had 
samples  taken  at  8  sites  of  which  one 
site  has  more  than  10  readings  but  the 
other  7  sites  only  have  5  readings  each 
for  a  total  of  49  readings.  Thus,  it  does 
not  meet  the  requirement  of  100  samples 


taken  at  10  sites  with  10  samples  at  each 
site. 

Because  the  data  submitted  does  not 
meet  the  requirements  of  the  protocol, 
OSHA  cannot  identify  in  the  standard 
CAM/PCAM  Model  C  as  an  acceptable 
equivalent  instrument  to  the  VE  in  the 
standard.  However,  OSHA  believes  the 
CAM/PCAM  instrument  can  probably 
meet  the  requirement  of  the  Rockette- 
Wadsworth  equivalency  protocoL 
OSHA  encourages  all  manufacturers  of 
alternative  sampling  devices  to  submit 
proper  documentation  to  show  their 
instruments'  equivalency  to  the  VE. 

3.  Frequency  of  Monitoring 

In  the  June  1983  proposal,  OSHA 
proposed  to  reduce  monitoring 
frequency  from  once  every  six  months  to 
once  a  year  for  those  employees  whose 
exposure  is  below  the  PEL  Further, 
OSHA  proposed  that  monitoring  would 
be  eliminated  if  the  initial  monitoring  or 
any  subsequent  monitoring  revealed 
employee  exposure  to  be  below  the 
action  level,  and  an  additional 
monitoring  in  an  interval  no  greater  than 
one  year  confirmed  that  the  exposure 
was  below  the  action  level. 

There  were  no  specific  comments  in 
response  to  the  proposal  to  reduce 
monitoring  from  semi-annually  to  at 
least  annually  for  those  employees 
whose  exposure  level  is  at  or  above  the 
action  level  but  at  or  below  the  PEL 
There  were  a  number  of  comments  on 
this  issue  in  response  to  the  ANPR 
which  were  discussed  at  48  FR  26972. 
For  example,  ATMI  pointed  out  that 
OSHA  in  most  health  standards  reduces 
monitoring  frequency  for  employees 
exposed  below  the  PEL  and  that  annual 
monitoring  was  justified  (Ex.  175-41). 

Comments  were  received  on  OSHA's 
proposal  to  eliminate  all  exposure 
monitoring  for  employees  exposed 
below  the  Action  Level.  NIOSH  noted 
that  discontinuing  exposure  sampling 
"can  result  in  high  probability  of  having 
workers  receive  excessive  exposure 
without  the  ability  to  detect  them  by 
sampling"  (Ex.  187-23)  Dr.  James 
Merchant  commented  that  "OSHA's 
proposal  to  eliminate  dust  sampling  if 
'two  consecutive  monitorings  are  below 
the  action  level  within  a  reasonable 
period,'  in  my  view  is  unwise."  (Tr.  293) 
He  said  there  are  many  variables  that 
affect  the  dust  level  and  not  all  of  them 
are  detectable  or  measurable.  Therefore, 
at  least  annual  monitoring  of  dust 
concentration  would  be  prudent.  Dr. 
Morton  Com  concurred  with  this  view 
(Ex.  198D,  Tr.  293-94).  Based  on 
Merchant's  and  Corn's  comments,  ATMI 
and  ACTWU  recommend  that 
"Exposure  monitoring  should  continue 
to  be  required  semiaimually  in  areas 


where  the  PEL  is  exceeded  and  should 
occur  aimually  in  all  areas  below  the 
PEL  including  areas  that  are  below  the 
action  level."  (Ex.  279  and  280) 

OSHA  is  following  its  proposal  and 
amending  paragraph  (d](3]  to  provide 
that  periodic  monitoring  need  be 
repeated  annually  and  not  semi- 
annually for  employees  exposed  below 
the  PEL  This  will  provide  protection  for 
employees  by  identifying  unnoticed 
changes  in  the  work  environment  which 
result  in  exposures  above  the  PEL 
(Paragraph  (d)(3)(iii)  requires 
remonitoring  if  product  or  process 
changes  may  lead  to  higher  exposure.)  It 
will  improve  cost-effectiveness  by 
reducing  monitoring  exposes  for 
employees  and  saves  valuable  industrial 
hygiene  resources  for  other  duties.  In 
addition.  OSHA's  experience  with  other 
health  standards  indicates  it  is 
adequately  protective  to  reduce 
monitoring  frequencies  when  exposures 
are  under  the  PEL  As  discussed  in  the 
proposal,  many  comments  to  the  ANPR 
supported  this  approach. 

There  were  substantial  objections  to 
OSHA's  proposal  to  eliminate  routine 
monitoring  for  exposures  below  the 
action  level,  and  OSHA  has  retained 
annual  monitoring  for  employees 
exposed  below  the  action  level.  This 
decision  is  explained  in  the  action  level 
section,  is  supported  by  both  ATMI  and 
ACTWU  and  meets  the  objections  to  the 
proposal  stated  above. 

The  1978  standard  requires  monitoring 
on  each  shift  because  of  variations  that 
can  occur  between  shifts  in  the  same 
area.  The  ANPR  asked  whether  in 
certain  circiunstances  the  reading  on 
one  shift  could  be  used  as 
representative  of  all  shifts  in  an  area. 
The  North  Carolina  Department  of 
Labor  commented  that  monitonng 
should  continue  to  take  place  on  each 
shift.  In  its  experience  there  was 
substantial  variation  from  shift  to  shift 
in  the  same  area  depending  on  such 
variables  as  production  quantity, 
scheduling  and  employee  work  habits. 

The  ATMI  commented  that  in  some 
circumstances  monitoring  on  a  single 
shift  can  be  sufficiently  predictive  of  all 
shifts  to  permit  single  shift  monitoring. 
In  support  of  this  point,  the  ATMI 
referred  to  a  study  by  Dr.  Moon  Suh  of 
Burlington  Industries  entitled 
"Statistical  Analysis  of  Shift-To-Shift 
Dust  Variations  Measured  in  Cotton 
textile  Operations"  as  part  of  ATMI's 
comments  to  the  ANPR.  In  this  study. 
Dr.  Suh  details  how  a  single  shift 
monitoring  of  cotton  dust  exposure  can 
apply  and  if  a  critical  value  is  met,  then 
a  "true  day  average"  can  be  predicted. 
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exceeded  (be  PEL.  Conceivably,  an  overatt 
"true-day  average**  c^  mated  to  be  below  the 
PEL  could  maxk  a  single  shif^  average  which 
is  actually  above  it.  l^e  study  leaves 
unanswered  significant  qnestitms  concerning 
]  the  assumptions 
jimportaot  invelves  the 
k  of  the  fifty 
ito.  Potential 
:  between  plants  is 
ttion.  thete  are  serious 
questions  concerning  the  pooling  of  variances 
across  dnt  (eveb  an^  wrlrfc  areas  in  cases 
iitert  Ikeie  an  wkte  pfifferences  in 
coefTicieiit  at  vanatie^  vafees.  The  report 
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38072)  I 

OSHA  candaded  ^t  it  woald  not 
propose  to  «Bend  Uie  standard  to  pennit 
single  shift  ■HMutortng  because  of  the 
uncertaintic&  or  th^-to-shift  variability. 
It  opened  this  issuei  however,  and 
requested  fivther  o  waent  (4B  FR 
26972). 

At  ATML's  reque  it  OSHA  stafi  held  a 
meeting  with  Dr.  S«  h  to  explain  OSHA's 
questions.  Minutes  of  the  meeting  and  a 
memo  fiirther  expla  imng  the  comments 
are  in  the  record.  (I  xs.  249  and  2CMB]. 

Dr.  Suh  submitted  an  additional  report 
as  part  of  the  ATM!  prehearing 
comments  QEbc  187-|l7]  and  testified  on 
his  study  at  the  W^hington  hearings, 
(Tr.  687]  He  stated  that  tfrere  could  be 
increased  assurance  that  the  PEL  Is  not 
exceeded  on  the  unmeasmed  shifts 
provided  that  one  of  two  criteria  is  met. 
The  criteria  are  tbaf  the  measurement  is 
made  on  the  shifh 

(a)  For  which  the  h 
recorded  on  the  two 
dates,  or 

(b)  For  which  the 
industrial  hygiene  at 
being  Kkdy  to  have 
the  partictilar  work 

ACTWU  (Ex.  2781  argued  that  the 
proposed  method  of  selecting  shifts  for 
single-shift  monitoring  is  unreasonable 
and  unworkable.  ApTWU  argued  if  one 
shift  is  monitored,  io  readings  will  be 
recorded  for  the  other  two  shifts  and  in 
the  future,  it  will  ba  impossible  to 
determine  the  "shift  for  which  the 
highest  readings  w^  recorded  in  die 
two  preceding  mea^mement  dates." 

Data  submitted  t4  OSHA  indicate  that 
the  highest  exposal  shift  is  not  easily 
identified  for  the  si^le-shift  momtoring 
method.  ACTWU  submitted  data  for 
four  suEcessfve  measurement  dates  of 
one  company  indicating  the  highest  levei 
shifts  vary  among  toe  three  shifts  [Ex. 
279,  Ex.  237F).  In  a  |ummary  of  some  of 
their  compliance  adtivitiea,  the  North 
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Carahaa  DepartBient  of  Labor  noted 
substantial  differences  in  exposure 
readiagsiMTsrMMWWcsk  shifts  at  the 
same  physical  location  (Ex.  175-80). 

GWeo  the  data,  submitted  by  ACTWU 
(Ex.  27^  and  the  South  Cantfins  DOL 
(Ex.  216)  which  indicated  that  the  shift 
with  the  higbest  exposm  level  varies 
amoi^  different  shifts  and  the  NCDOL's 
(Ex.  175-80)  ammient  noting  substantial 
differences  or  varioas  work  shafts  at  the 
sane  location  in  their  compkianGe 
activities.  OGHA  is  not  deleting  the 
multi-siafl  teqtnrcBienL  I  lowt-ver,  those 
employeis  who  can  identify  hi^iest 
exposure  shifts  and  believe  the  single- 
shift  monitoring  method  is  appropriate 
for  their  operation  may  wish  to  apply  for 
a  variance. 

4.  Employee  Notification 

In  the  proposal  OSHA  proposed  to 
amend  paragraph  |d)(4)  to  extend  the 
petiod  of  Mrtrfication  of  monitoring 
results  iron  5  to  20  workaig  days  and 
require  that  each  employee  be  notified 
"individually"  in  writing.  The  extensioa 
of  time  was  proposed  because  of  known 
difficnhics  in  peoviding  notification 
within  the  5-day  period  reqaired  by  the 
1978  standard.  Testimony  at  the  hearing 
confirmed  the  necessity  of  an  extension 
of  time. 

Edgar  McGowan.  ConunissKuer  a€ 
Labor  of  the  State  of  South  Carohna 
noted  that  extension  of  time  witt  sDow 
employers  to  translate  nKHntoring 
results  inlo  a  language  more  easily 
understood  by  eniployees  (Tr.  1187). 
Carrott  Ba3ey,  Heahh  Supervisor  for 
Soatfa  Carolina  Department  of  Labor 
OSHA  stated  diat  "even  in  this 
co^^rater  age,  it  is  often  difficsh  to 
prepare  BKaningfal  data  that  can  be 
ful^  understood  by  the  employee  "(Tr. 
1139).  ACTWU  and  ATMI  agreed  with 
the  proposed  extoisian  ol  time  tEx.  279 
and  28^ 

Most  connsenters  disagreed  widi 
OSHA's  proposal  to  require  that 
employers  notify  employees 
"individually".  The  North  Carolina 
Department  of  Labor  (Ex.  175-80) 
commented  that  "posting  of  sampling 
results  is  an  acceptable  means  d 
employee  notification."  Conunisaioocr 
McGowaa  of  Sooth  Carolina  also  stated 
that  '^  many  plants  such  posted  notices 
are  very  effective."  (Tr.  1187)  In  their 
post  hearing  briefs,  both  ATMI  (Ex.  280) 
and  ACTWU  (Ex.  279)  recommended 
that  the  word  "individually"  be  stricken 
from  the  standard. 

Ott  the  basis  of  the  testimony  on  this 
issue,  it  appears  that  a  20  day 
notification  period  for  postii^ 
monitoring  results  is  an  effective  means 
of  notifjring  employees.  OSHA  is  not 
adding  the  word  "individoally"  to 


paragraph  |dK4)(i)  of  Ibis  action  based 
on  the  comments  and  testimony  m  the 
record. 

E.  Methods  of  Coapliaace 

OSHA  also  proposed  to  amend 
paragr^ih  (e)(3Xvi}  which  requires 
employers  to  update  their  written 
program  of  engineering  controls  every  B 
months.  The  profMwed  amendment 
eliminated  the  6  month  requirements 
and  require*  apdates  only  when 
necessary  to  reflect  Ihe  current  statns  of 
the  program  and  ctirrent  exposure*.  The 
proposal  has  been  incorporated  into  the 
final  amendmenls  with  a  slight  langnage 
clarification.  There  is  no  need  to  update 
the  written  compliance  prtTgram  if  all 
exposures  are  onder  Ihe  PEL  (Note  the 
explanation  of  Ihe  change  in  the 
proposal.  48  FR  26875^  had  a 
typographical  error  mistakenly  referring 
to  paragraph  (eK3)(ti)  rather  than 
paragraph  (e)(3)(vi).) 

Paragraph  (e)(3)fi)  of  the  1978  cotton 
dust  standard  requires  employer  to 
estaMish  a  written  program  to  reduce 
exposore  below  the  PEL.  It  was  OSHA's 
intention,  of  conrse,  that  this  apply  only 
to  employers  with  exposures  over  the 
PEL.  However,  some  misinterpreted  the 
language  to  apply  to  employers  who  had 
no  exposures  over  the  PEL  OSHA 
proposed  to  clarify  the  language  to 
indicate  that  only  employers  with 
exposures  over  the  PEL  need  to  have  a 
written  cmnpliance  program  to  reduce 
exposure  below  the  PEL  with 
engineering  controls.  That  proposal  has 
been  incorporated  in  the  final 
amendments.  (Note  that  the  provisions 
of  paragraph  (g)  that  requires  all 
employers  with  cotton  dust  present  to 
have  a  written  program  of  work 
practices  and  those  provisions  remain 
unchanged.) 

The  1978  cotton  dust  standard  in 
paragraph  (e)(4)  requires  that  the 
effectiveness  of  all  me<^anical 
ventilatitHi  equipment  be  checked  every 
six  months  and  within  five  days  after  a 
production  char^.  OSHA  proposed  to 
amend  the  Ifn^uage  of  the  standard  to 
require  that  the  checks  be  made  at 
"reasonable  intervals.**  The  basis  for 
this  proposal  was  OSHA's  judgment 
that  it  was  more  appropriate  to  leave  the 
exact  frequency  of  such  checks  to  the 
professional  judgment  of  the  plant 
engoieer  or  other  such  individual 
designated  by  the  employer  to  maintain 
the  equipment  (48  FR  26074).  The 
propoised  amendment  drew  very  few 
comments.  The  ATMI  endorsed  OSHA's 
proposal  to  require  such  measurements 
be  made  at  "reasonable  intervals."  It 
pointed  out  that  the  frequency  of  such 
measureneDls  would  depend  on  such 
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factors  as  the  type  and  age  of  the 
equipment,  the  characteristics  of  the 
particular  woricplace.  and  no  "hard  and 
fast"  rule  could  be  established  for  the 
variety  of  circumstances  found  in  the 
industry.  The  ATM]  also  pointed  out 
that  such  a  provision  is  consistent  with 
the  protection  of  worker  health  when 
periodic  exposure  monitoring  continues 
to  be  required  regardless  of  the  cotton 
dust  level  (Ex.  208.  p.  104-105).  The 
ACTWU  had  "no  objection  to  the 
proposed  amendment  of  paragraph  (e)(4) 
which  would  allow  the  measurements  of 
the  ventilation  system  to  be  conducted 
at  'reasonable  intervals.'  "  (Ex.  279,  p. 
121) 

Based  on  the  evidence  available, 
OSHA  concludes  that  its  proposal  to 
amend  paragraph  (e)(4)  to  require  that 
measurements  of  the  effectiveness  of  the 
mechanical  ventilation  equipment  be 
made  at  reasonable  intervaU  is 
consistent  with  the  Agency's  desire  to 
make  the  standard  more  performance 
oriented  without  sacrificing  the 
protection  of  workers'  health.  Therefore, 
paragraph  (e)(4)  is  amended  to  require 
that  such  measurements  be  made  at 
reasonable  intervals. 

F.  Use  of  Respirators 

The  standard  requires  respirators  to 
be  used  under  the  following 
circumstances:  (1)  During  the  time 
period  required  to  install  or  implement 
feasible  engineering  controls  and  work 
practices  controls;  (2)  during 
maintenance  and  repair  activities  in 
which  engineering  and  work  practice 
controls  are  not  feasible;  (3)  in  work 
situations  where  feasible  engineering 
and  work  practice  controls  are  not  yet 
sufficient  to  reduce  exposure  to  or 
below  the  permissible  exposure  limit;  (4) 
during  work  practices  of  "blow  down" 
and  "blow  ofT;  and  (5)  whenever  an 
employee  requests  a  respirator.  The 
standard  further  requires  that  the 
employer  institute  a  respiratcny 
protection  program  in  accordance  with 
applicable  parts  of  29  CFR  1910.134  and 
that  the  employer  select  respirators  from 
among  those  approved  by  NIOSH  under 
30  CFR  Part  11.  The  standard  also 
includes  a  selection  table  which  lists 
required  types  of  respirators. 

1.  Changes  to  the  Respirator  Table 

OSHA  proposed  no  major  changes  to 
the  respirator  use  and  selection 
provisions.  However.  OSHA  noted  in  its 
June  1983  proposal  (48  FR  26972)  that 
since  the  publication  of  the  1978  cotton 
dust  standard  NIOSH  has  retested  some 
"single-use"  respirators  and  approved 
them  as  respirators  with  "replaceable" 
filters.  Based  on  this  action  by  NIOSH, 
OSHA  proposed  a  technical  change  to 


update  the  standard  and  replaced  the 
word  "single-use"  with  the  word 
"disposable"  and  noted  that  a 
"disposable  respirator'*  means  the  filter 
element  is  an  inseparable  part  of  the 
respirator.  Because  there  have  been  no 
significant  changes  in  the  construction 
and  performance  of  these  respirators 
according  to  the  30  CFR  Part  11  MSHA/ 
NIOSH  respirator  testing  and 
certification  requirements,  OSHA  did 
not  propose  to  change  the  assigned 
protecti<Hi  factor  of  5  times  the  PEL 

OSHA  also  noted  in  the  proposal  that 
because  of  their  weight  and  bulk,  self- 
contained  breathing  apparatus  (SCBA) 
and  combination  supplied  air  respirator 
with  escape  SCBA  are  impractical  and 
inappropriate  for  protection  against 
cotton  dust  where  only  an  air  purifying 
respirator  is  needed.  Their  much  greater 
protection  factors  are  not  needed 
because  if  the  cotton  dust  exposure 
exceeds  the  PEL  by  more  than  5  times, 
the  condition  is  not  immediately 
dangerous  to  life.  However  it  is 
permissible  to  use  a  respirator  providing 
a  greater  protection  factor.  Therefore, 
the  employer  could  technically  supply  a 
heavier  and  more  awkward  to  wear 
respirator  when  only  a  simpler,  lighter 
one  was  needed.  This  is  unlikely  as  a 
matter  of  practice  because  of  the  greater 
expense  of  the  heavier  respirator. 
Therefore,  it  was  proposed  that  these 
respirators  be  deleted  from  Table  1  as 
required  respirators. 

NIOSH  agreed  that  the  proposed 
changes  to  the  respirator  section  were 
appropriate  and  stated  "at  the  present 
time,  NIOSH  views  the  changes  OSHA 
has  proposed  in  the  respirator 
provisions  of  the  proposed  staiuiard  as 
useful.  Users  should  find  the 
requirements  to  be  clearer."  (Ex.  187-13) 
Carrol  Bailey,  a  certiAed  industrial 
hygienist  and  OSHA  health  supervisor 
for  the  South  Carolina  Department  of 
Labor  testified  at  the  hearings  that  the 
proposed  changes  in  the  standard  on  the 
use  of  respirators  "are  largely  technical 
in  nature  and  do  serve  to  update  the 
regulations."  (Tr.  1139) 

Accordingly  for  die  reasons  stated  the 
proposed  changes  are  incorporated  into 
the  final  amendments  to  the  respirator 
table.  To  further  clarify  OSHA's  intent, 
SCABs  and  supplied  air  respiratora  are 
moved  from  the  body  of  the  respirator 
table  to  a  note.  This  does  not  change  the 
legal  situaticMi.  They  still  may  be  used, 
but  this  change  is  to  indicate  that  OSHA 
does  not  beheve  they  will  be  used  very 
frequently  and  the  OSHA  i»  not,  in  the 
case  of  cotton  dust,  encouraging  their 
use.  (Their  greater  protectiveness  will 
outweigh  their  heaviness  and 
awkwardness  in  situations  where  there 


is  high  exposure  to  a  carcinogen  or  in 
situations  immediately  dangerous  to  life 
and  health.)  However,  there  may  be 
some  situations  where  a  supplied  air 
respirator  may  be  appropriate  in  the 
case  of  cotton  dust  *sdiere  the  employee 
does  not  need  to  move  about.  Therefore, 
the  possibility  of  their  use  is  eliminated. 

The  Minnesota  Mining  and 
Manufacturing  Company  (3M),  a 
manufacturer  of  the  "disposable"  class 
of  respirators,  submitted  written 
comments  (Ex.  187-12)  and  testified  af 
the  Washington,  DC  hearings.  3M's 
representatives  contended  during  the 
hearings  that: 

(1)  NflOSH  recognizes  and  judges 
disposable  respirators  equivalent  to 
respirators  with  replaceable  filters  and 
OSHA  should  not  limit  the  protection  factor 
of  these  respiratora  to  five. 

(2)  OSHA  allows  ue  of  "dupoMble** 
respiratora  as  protection  against  lead  at  a 
level  10  times  the  PEL.  Thus,  there  is  no 
justification  to  limit  to  5  times  the  PEL  for 
cotton  dust. 

(3)  Fit  tests  are  available  and  accepted  by 
OSHA  as  viable  means  of  assessing  the 
facefit  of  this  type  of  respirator.  OSHA 
should  not  use  outdated  facefit  criteria  (o 
limit  the  use  of  dispo6at>ie  respiratora. 

(4)  The  American  National  Standards 
Institute  (ANSI)  has  recognized  the 
equivalency  of  disposable  and  nondispo8al>le 
respiratora  and  have  incorporated  this 
equivalency  in  their  respirator  selection  logic 
in  published  standards. 

(5)  Limiting  the  use  of  disposable 
respiratora  to  a  prrotection  factor  of  five 
would  force  the  cotton  industry  to  purchase 
more  expensive,  less  comfortable  respirators 
and  deprive  employees  from  using  the  device 
that  is  the  most  accepted  by  the  workera  in 
the  industry. 

OSHA  has  carefully  reviewed  the 
evidence  in  the  record  on  the  respirator 
provisions  and  concludes  that  there  is 
no  justification  for  changing  the 
protection  factor  for  disposable 
respirators  from  5  to  10  times  the  ¥EL. 
Although  it  is  true  that  NIOSi 
recognizes  and  judges  "disposable" 
respirators  equivalent  to  respirators 
with  replaceable  filters,  NIOSHTs 
certification  test  does  not  test  whether  a 
facepiece  fits  the  user  and  NIOSH  does 
not  assign  a  protection  factor  in  the 
certification  test  but  tests  only  filter 
efficiency  and  breathing  resistance. 
Consequently,  the  NIOSH  certification 
does  not  indicate  whether  the 
disposable  respirator  provides  as  much 
protection  as  a  half  mask  when  fit  as 
well  as  filter  efficiency  are  taken  into 
account. 

Lead  and  cotton  dust  are  different  air 
contaminants  and  the  application  and 
use  of  respirators  for  lead  and  cotton 
dust  are  also  different.  Under  the 
current  lead  standard,  biological 
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monitoring  is  required.  The  biological 
monitoring  requited  by  the  lead 
standard,  determining  blood  lead  levels, 
will  give  a  reasoi  ably  direct  indication 
whether  the  resp  rator  is  working  from 
the  blood  lead  le'  rels  because  it  will  give 
a  reasonable  indi  cation  of  whether  lead 
is  getting  into  the  breathing  zone. 
Pulmonary  function  testing  is  not  a 
direct  measurement  of  the  efficiency  of 
the  respirator  beitause  it  does  not 
indicate  how  mu(  :h  cotton  dust 
penetrates  the  rei  ipirator  and  enters  the 
breathing  zone.  Furthermore,  the  lead 
standard  requires  the  use  of  respirators 
with  high  efficiency  filters  while  the 
cotton  dust  standard  does  not  have  such 
a  requirement  at  levels  less  than  10 
times  the  PEL  Th|e  use  of  dust  and  mist 
niters  instead  of  ^igh  efficiency  filters  is 
only  permitted  ui|der  a  current 
temporary  administrative  stay  of  the 
lead  standard.     I 

The  ANSI  stanflard  "Practices  for 
Respiratory  Protettion,  Z88.2. 1980"  did 
not  address  the  qfiestions  on  protection 
factors  (PF)  provided  by  disposable 
respirators.  All  PF  data  on  air-purifying 
respirators  were  developed  on 
quantitative  fit  testing  from  respirators 
equipped  with  high  efficiency  filters 
only.  Since  therelvere  no  "surrogate" 
disposal  respirators  available  which 
would  not  alter  tne  fit  characteristics  of 
a  disposable  respirator,  the  ANSI 
respirator  protection  factor  table  was 
developed  without  any  fit  testing  results 
from  disposable  respirators. 

To  assure  proper  protection,  the 


facepiece  fit  must 
wearer  each  time 


be  checked  by  the 
the  respirator  is  worn. 
A  simple  positivelor  negative  pressure 
test  gives  a  rough  indication  whether  a 

working.  The 
employee  places  his  or  her  hand  over 
the  inhalation  ant  exhalation  valves 
and  blows  or  inhales  to  determine 
whether  air  is  esdaping  from  the  face 
seal.  The  disposable  dust  and  mist 
respirators  whichi  are  permitted  in  this 
standard  have  neither  an  inhalation  of 
exhalation  valve.  Therefore,  it  is 
difficult  for  the  user  to  perform  a 
negative  or  positive  pressure  test  on  this 
class  of  respirators  in  a  simple  and 
effective  manner  to  determine  whether 
there  is  a  gross  le  ak. 

An  alternative  o  the  positive  or 
negative  pressure  test  is  to  perform  a 
qualitative  or  a  quantitative  fit  test.  Due 
to  the  design  limi  ations  of  these 
respirators,  quan  ative  fit  testing  is  not 
possible,  and  OS  lA  believes  it  is  not 
appropriate  to  ret  |uire  the  employers  to 
conduct  the  saccl  arin  QLPT  each  time 
the  respirator  is  %  rom  since  it  is  time 
consuming  and  bi  'cause  of  the  nature  of 
the  hazard. 


For  those  reasons,  OSHA  believes 
that  it  would  be  inappropriate  to  assign 
a  protection  factor  of  10  to  a  disposable 
respirator  for  cotton  dust  protection.  A 
protection  factor  of  5  for  the  class  of 
disposable  dust  and  mist  respirators  is 
the  appropriate  protection  factor  to 
provide  an  adequate  margin  of  safety  to 
overcome  the  fitting  problem.  OSHA 
further  believes  that  at  the  present  time 
virtually  no  employee  in  the  textile 
industry  is  exposed  to  cotton  dust  at 
levels  greater  than  5  times  the  PEL  for 
an  eight  hour  period.  The  disposable 
respirators  available  in  the  market 
today  are  likely  to  be  the  respirator  of 
choice,  and  the  cotton  textile  industry 
would  not  be  forced  to  purchase  more 
expensive  and  less  comfortable 
respirators. 

2.  Wage  Rate  Retention 

The  1978  standard  [29  CFR 
1910.1043(f](2)(v]]  provides  that 
whenever  a  physician  determines  that 
an  employee  is  unable  to  wear  any  type 
of  respirator,  the  employee  shall  have 
the  opportunity  to  transfer  to  another 
job,  if  one  is  available,  which  involves 
exposure  to  cotton  dust  levels  below  the 
permissible  exposure  limit  In  addition, 
the  regulation,  as  originally  issued, 
required  employers  to  assure  that 
transferred  employees  would  not  suffer 
a  loss  of  earnings,  other  employment 
rights  or  benefits.  This  latter  part  of  the 
paragraph  is  referred  to  as  the  "wage 
rate  retention  provision". 

Both  the  ATMI  and  the  ACTWU,  in 
their  posthearing  comments,  agreed  that 
the  evidence  supported  the  inclusion  of 
a  wage  rate  retention  provision  in  the 
amended  standard.  In  identical 
statements,  they  said: 

As  a  response  to  these  health-based 
concerns,  it  would  be  appropriate  to  include 
in  the  standard  a  rate  retention  provision 
applicable  to  employees  who  are  transferred 
from  an  area  in  which  dust  levels  exceed  the 
PEL  because  of  inability  to  wear  a  respirator 
safely  and  effectively.  (Exs.  279,  p.  75;  280  p. 
75) 

In  1981,  the  Supreme  Court,  in  ATMI 
v.  Donovan,  452  U.S.  490  (1981),  struck 
down  the  wage  retention  provision  of 
the  regulation  as  promulgated,  but  left 
the  job  transfer  provision  in  effect.  The 
Court  held  that  OSHA  failed  to  provide 
a  sufficient  rationale  for  the  wage 
retention  provision  because  it  did  not 
explain  how  the  provision  was  related 
to  the  achievement  of  a  safe  and 
healthful  work  environment  (Id.,  at  537- 
538).  The  Court  did  not  decide  the  issue 
of  whether  OSHA  had  the  underlying 
authority  to  promulgate  such  a 
provision.  The  Court  noted  that  there 
was  some  evidence  on  the  subject  in  the 
record  (Id.,  at  539.  footnote  73). 


The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
upheld  the  validity  of  OSHA's  Medical 
Removal  Protection  ("MRF')  program 
for  the  lead  standard  in  United 
Steelworkers  of  America,  AFL-CIO  v. 
Marshall,  647  F.  2d  1189  (D.C.  Cir.  1980), 
ceit  denied.  Lead  Industries 
Association  Inc.  v.  Donovan,  101  S.  Ct. 
3148  (1981).  Part  of  the  MRP  program  for 
lead  involved  a  wage  retention 
provision  for  workers  who  transferred  to 
other  jobs  or  were  laid  off  to  avoid 
continued  exposure  to  unacceptable 
levels  of  lead. 

In  response  to  the  Supreme  Court 
remand  in  ATMI  v.  Donovan,  the  ANPR 
of  February  9, 1982  raised  the  issue  of 
whether  a  wage  retention  provision  (47 
FR  5406)  should  be  incorporated  into  the 
cotton  dust  standard.  Among  the 
comments  received,  some  were  in  favor 
of  the  provision  and  others  were 
opposed.  After  consideration  of  the 
comments  submitted  in  response  to  the 
ANPR  on  the  issue  of  wage  retention. 
OSHA  decided  not  to  include  such  a 
provision  in  the  proposed  standard 
because  the  evidence  available  at  that 
time  was  not  sufficient  to  justify  it. 
OSHA  stated  that  the  evidence 
available  did  not  indicate  that  the 
provision  would  have  a  substantial 
impact  on  a  significant  population  of 
employees  and  that  the  evidence  then 
available  did  not  indicate  a  clearly 
established  link  between  employee 
health  and  the  wage  retention  provision. 
The  Agency  also  stated  that  it 
considered  it  sound  policy  not  to 
become  involved  in  determining  wages 
and  terms  of  employment  (an  area 
traditionally  reserved  to  employers' 
personnel  practices  and  the  collective 
bargaining  process)  unless  evidence 
established  occupational  health  need. 
As  a  matter  of  broad  policy,  OSHA 
continues  to  subscribe  to  that  view. 

OSHA  has  received  numerous 
conunents  and  testimony  in  response  to 
the  proposal  Some  evidence  presented 
indicates  that  exclusion  of  the  wage 
retention  provision  could  cause  workers 
to  withhold  information  about 
symptoms  of  respiratory  impairment, 
thereby  posing  risks  to  their  health.  A 
number  of  workers  testified  that 
because  they  have  responsibilities 
which  must  be  met  and  caimot  afford 
drastic  cuts  in  pay,  they  would  be  less 
likely  to  report  symptoms  of  disease  if 
they  fear  losing  wages  and  benefits  as  a 
result  of  a  health-related  job  transfer. 

For  example,  Mr.  Reese  Boware  said: 

1  know  of  workers  who  have  lied  on  the 
breathing  test  and  questionnaires  just 
because  they  feel  that  if  they  are  transferred 
because  of  problems,  they  will  be  transferred 
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to  a  lower-paying  job.  Now  thi»  is  bad  for 
their  health  because  they  try  to  bide  their 
breathing  probJems.  These  workers  have  told 
me  that  if  their  pay  was  for  sure  protected, 
that  they  would  be  happy  to  go  to  a  less 
hazardous  area.  Nobody  wants  brown  hmg. 
However,  with  phcet  as  high  as  they  are 
today,  no  person  could  afiotd  a  drastic  pay 
cut.  (TR.  152&-a») 

Ms.  Derenda  Qements  testified: 

A  lot  of  us  cue  not  going  to  get  up  there  and 
tell  you  that  they  have  got  a  breathing 
problem,  because  they  do  not  want  to  lose 
that  dollar  and  hour  or  dollar  and  a  h&lf  an 
hour  because  they  cannot  afford  it .  .  .  (Tt. 
515) 

Mr.  Samuel  Sbehon,  another  worka 
who  testified,  said: 

If  an  employee  were  to  be  told  *at  he  did 
not  have  transfer  rights  with  wage  retention, 
they  would  be  more  apt  not  to  report  all  their 
symptoms  to  the  compaay,  simply  because 
they  could  not  afford  to  be  b-ansferred  to 
another  department  and  take  a  cut  in  pay. 
(Tr.  1166) 

Mr.  O'DeU  Rambo  testified  to  die  kmg 
lasting  ejects  of  wage  cuts  to  older 
workers  who  are  nearing  retirement 
when  he  pointed  out: 

...  a  person's  Social  Security  retirement 
couW  be  greatly  affected  because  of  lower 
wages  during  the  last  five  years  of  work  that 
should  have  really  been  the  highest  earning 
years  of  his  hfe.  |Tr.  1512) 

A  number  of  physicians  testified  to 
workers'  reluctance  to  reveal  breathing 
problems.  Dr.  James  Merchant 
conducted  a  number  of  epidemiological 
studies  in  the  textile  industry  which 
involved  medical  evaluation  and 
interviewing  of  several  hundreds  of 
cotton  textile  workers  and  evaluated 
many  textile  workers  clinicaDy  at  Duke 
University  Medical  Center  and  at  the 
University  of  North  Carolina.  According 
to  Dr.  Merchant: 

.  .  .  individuals  who  have  impaiment  who 
come  in  for  evaluation  ...  at  least  at  that 
time,  there  was  a  great  deal  of  apprehension 
in  regard  to  their  continued  employment,  if 
their  employer  was  aware  that  they  had 
obtained  this  evaluation. 

Similarly,  we  observed  on  a  number  of 
occasions  people  who  were  quite 
symptomatic  by  observation  in  terms  of 
respiratory  disease,  who  would  give 
completely  negative  questionnaires.  And  I 
think,  in  part,  that  was  because  of  the  fear 
that  workers  have  that  if  they  divulge 
symptons  this  in  some  manner  may 
jeopardize  their  employment.  (TV.  336) 

Dr.  E.  Neil  Schachter  stated  in  his 
testimony  that  in  an  environment  where 
safeguards  against  job  loss  or  salary 
loss  do  not  exist,  groups  of  workei3  in 
general  and  individual  workers  in 
particular  are  reluctant  to  give  details  of 
their  illnesses.  He  said: 


.  .  .  (B)ased  on  my  experience  with  cHntcal 
examinations  of  wockers  with  byssinosis  and 
with  epidemioiegic  data  available  from 
workers  in  Columbia,  South  Carolina,  I  agree 
with  the  assessments  made  by  ACTWU,  the 
Brown  Lung  Association  and  Dr.  James 
Merchant,  that  workers  unprotected  by  rules 
safeguarding  their  empbyment  in  general  and 
their  wages  in  particular  will  not  be  wiltii^  to 
discuaa  their  medical  problema  openly.  Tkese 
workers  will  thereby  be  at  risk  al  having  their 
medical  problems  worsen  without 
appropriate  intervention.  (Tr.  530) 

Dr.  Robert  Castellan  testified  about 
worker  reluctance  to  participate  in  the 
NIOSH-sponsored  indestry-wide  studies 
because  of  concern  about  what  impact 
the  results  might  have  cm  their  lives.  He 
stated: 

(W)e  did  have  indivfduab  who  did  show 
some  concern  at  die  beginning  of  the  shift  for 
their  pre-shift  examinatioR .  .  .  You  know, 
we  would  discuss  with  them  the  situatioR. 
They  would  consent  to  participate.  At  tb* 
post-shift  exananation.  some  of  these 
individuals,  we  were  tokl  by  their  fellow 
workers,  did  leave  work  without  stopping  by 
because  they  were  concerned  about  what 
might  get  placed  in  their  medical  record."  (Tr- 
431) 

There  were  a  number  of  prehearing 
comments  which  initially  opposed  wage 
rate  retention  from  ATMI  and  various 
textile  companies.  The  reaaooing  was 
similar  to  that  stated  on  OSHA's 
proposal  (see  Exs.  175-41  p  35. 175-24.) 

ATMI  and  ACTWU  have  made  a 
series  of  identical  recommendations  to 
OSHA  on  amendments  to  the  cotton 
dust  standard  for  textiles.  (Exs.  279.  pp. 
7-78;  Ex.  280.  pp.  7-76.)  These  have  been 
discussed  throughout  this  i»eamble. 
Among  their  identical  recommendations 
was  that  there  be  a  wage  retention 
provision  in  the  cotton  dust  standard. 

In  support  of  its  inclusion  they  stated: 

.  .  .  Under  the  Standard  and  its  supporting 
rationale,  an  empk>yee  who  works  in  an  area 
where  dust  levels  exceed  the  PEL  is  deemed 
to  be  facing  an  unreasonable  risk  of  material 
impairment  of  health  or  functional  capacity  if 
he  is  not  effectively  utilizing  a  respirator.  To 
avoid  such  a  result,  an  employee  wtio  is 
assigned  to  an  area  where  dust  levels  exceed 
the  PEL  and  who  is  unable  to  wear  a 
respirator  should  be  transferred  to  an  area  in 
which  cotton  dust  levels  are  below  the  PEL 

hi  order  to  make  this  health-based  transfer 
requirement  effective,  the  Standard  should 
assure  those  employees  who  are  unable  to 
wear  respirators  effectively  that  they  will  not 
face  a  substantial  economic  penalty  as  a 
result  of  disclosing  that  fact.  The  Standard 
requires  a  physician  to  make  a  determination 
of  the  employee's  ability  to  wear  a  respirator 
and  provides  for  an  opportuaity  to  transfer  to 
a  position  where  dust  levels  are  at  or  below 
the  PEL  if  the  employee  is  unable  to  wear  any 
form  of  respirator,  hi  order  to  make  this 
determination,  the  physician  must  fake  into 
account  the  employee's  report  of  any 
difficulty  in  breatbmg  that  he  experiences 


when  wearing  a  respirator.  Moreover,  in 
some  cases,  use  of  a  respirator  may  be 
counterindicated  from  a  medical  standpoint 
because  of  other  health  problems,  which  may 
be  entirely  unrelated  to  cotton  dust  exposure. 
Information  of  this  type  must  be  disclosed  to 
the  physician  if  he  is  to  make  a  properly 
informed  and  soundly  based  judgment 
regarding  the  employee's  ability  to  wear  a 
respirator  safely  and  effectively. 

As  a  responae  to  these  health-based 
concerns,  it  would  be  appropriate  to  include 
in  the  Standard  a  rate  retention  provision 
applicable  to  employees  who  are  transferred 
from  an  area  in  which  dust  levels  exceed  die 
PEL  because  of  inabiHty  to  wear  a  respirator. 
(Ex.  279,  pp.  74-75;  Ex.  280,  pp.  74-75.) 

Both  data  from  industry  and  the 
Centaur  Report  indicate  that  most  areas 
of  the  industry  are  in  compliance  with 
engineering  controls.  Therefore, 
relatively  few  employees  will  be 
wearing  respirators.  Data  which 
industry  supplied  indicated  that 
relatively  few  employees  are  unable  to 
wear  respirators.  Consequently  a  wage 
retention  provision  will  not  create  majw 
costs. 

Considerable  new  evidence  was 
presented  at  the  hearing  indicating  a 
health  need  for  limited  wage  retention 
provision.  Hrst,  three  knowledgeable 
physicians,  as  just  discussed,  testified  of 
some  employee  reluctance  to  reveal 
information  necessary  for  proper  health 
care  if  the  employee  feared  it  might 
result  in  transfer  to  lower  paying  jobs. 
Second,  the  employee  testimony  broaght 
to  OSHA's  attention  a  situation  about 
which  it  had  not  been  aware.  Older 
employees  are  concerned  that  transfer 
to  a  lower  paid  area  will  not  only  reduce 
current  pay  but  will  also  result  in  their 
social  security  pensions  being 
substantially  reduced  if  their  last  few 
years'  salary  is  reduced.  It  is  likely  that 
older  workers  will  comprise  a  large 
portion  of  those  employees  who  would 
have  to  be  transferred,  and  it  is,  of 
course,  important  that  the  health  of 
older  employees  be  maintained  through 
appropriate  medical  surveillance. 

In  addition,  OSHA  believes  it  is  good 
policy  to  encourage  representatives  of 
employees  and  employers  to  develop 
joint  recommendations  to  OSHA  to 
protect  employee  health.  (OSHA  is 
carrying  out  policies  similar  to  this  in 
the  cooperative  assessment  agreements 
for  arsenic  and  lead.)  The  ATMI  and 
ACTWU  have  successfully  developed 
identical  recommendations  of 
considerable  merit  supported  by  the 
record.  The  wage  rate  retention 
recommendation  is  an  important  pert  of 
these  reconmiendations.  OSHA 
encourages  such  joint  recommendations 
for  employee  health  protection  and  gives 
significant  weight  to  such 
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reconunendations,  especially  in  areas 
where  employee  and  employer 
representatives  have  donsiderable 
experience.  | 

Therefore,  because  of  the  new  health 
evidence  and  the  recommendations  of 
the  ACTWU  and  the  ATMI.  OSHA  is 
incorporating  a  limited  wage  retention 
provision  which  is  sufficient  to  meet 
health  needs.  Paragraph  (f)(2)(iv) 
provides  that:  | 

Whenever  a  physician  {determines  that  an 
employee  who  works  in  an  area  in  which  the 
dust  level  exceeds  the  PBL  is  unable  to  wear 
any  form  of  respirator,  inpluding  a  power  air 
purifying  respirator,  the  ^ployee  shall  l>e 
given  the  opportunity  to  kansfer  to  another 
position  which  is  available  or  which  later 
becomes  available  havins  a  dust  level  at  or 
below  the  PEL  The  employer  shall  assure 
that  an  employee  who  is  transferred  from  an 
area  in  which  the  dust  lef  el  exceeds  the  PEL 
due  to  an  inability  to  we^r  a  respirator 
suffers  no  reduction  in  current  wage  rate  or 
other  employment  rights  >r  t>enefits  as  a 
result  of  the  transfer. 

G.  Work  Practices 

The  terms  "blow  do  vn"  and  "blow 
off"  are  discussed  in  dstail  in  this 
section  under  B.  Definitions.  The 
addition  of  the  term  "blow  off*'  to  this 
standard  has  necessitated  changing 
paragraph  (g)(4)  of  thi$  section  to  read, 
in  part  j 

Where  compressed  air  is  used  for  cleaning, 
the  employees  performin|  the  blow  down  or 
blow  off  shall  wear  suitable  respirators. 
Employees  whose  presence  is  not  required  to 
perform  the  blow  off  or  l>|ow  down  shall  be 
required  to  leave  the  area  affected  by  the 
blow  down  or  blow  off  di  iring  the  cleaning 
operation. 

This  makes  clear  th<  t  the  degree  of 
evacuation  depends  oi  i  the  extent  of  the 
cleaning  operation.  0£  HA  believes  that 
this  change,  as  suppor  ed  by  ACTWU 
and  ATMI,  meets  and  Batisfies  the 
concerns  expressed  b«  the  witnesses 
because  it  makes  cleat  that  employees 
in  areas  where  dust  levels  are  raised  by 
compressed  air  cleaniig  are  required  to 
evacuate  the  area.  Th^  requirement  for 
appropriate  respiratorV  protection  for 
workers  engaged  in  coppressed  air 
cleaning  has  been  retained. 

The  1978  standard  requires  that  the 
work  practice  provisickis  of  paragraph 
(8)(l-3]  be  met  regardless  of  the  level  of 
employee  exposure.  These  practices 
continue  to  be  require^  because  the 
operations  of  blow  off 'and  blow  down. 


air  for  cleaning, 
increase  the 


the  use  of  compressed 

and  floor  sweeping  all : 

workers'  exposure  levi  ils.  Therefore, 

overexposure  may  result  even  though 

exposure  monitoring  n|ay  indicate  that 

the  PEL  is  not  exceeded.  OSHA  did  not 

propose  to  eliminate  t  lese  provisions. 


UMI 


and  no  comments  were  submitted 
recommending  elimination. 

Paragraph  (g)(4)  of  the  1978  standard 
required  that  cotton  and  cotton  waste  be 
handled  by  mechanical  means  except 
where  the  employers  can  show  that  this 
is  infeasible.  Shortly  after  the  standard 
was  published,  OSHA  interpreted  this 
provision  by  letter  to  mean  that  this 
requirement  applied  only  when 
exposures  were  in  excess  of  the  PEL  (Ex. 
239,  240). 

As  the  result  of  an  oversight,  OSHA 
proposed  to  amend  paragraph  (g)(4)  to 
require  mechanical  handling  when 
exposures  exceeded  the  Action  Level. 
The  effect  was  to  impose  additional 
requirements  on  the  employer  in  this 
area  which  was  not  OSHA's  intention. 
Therefore,  OSHA  is  amending 
paragraph  (g)(4)  by  adding  the  words, 
"in  areas  where  employees  are  exposed 
to  concentrations  of  cotton  dust  greater 
than  the  permissible  exposure  limit"  to 
indicate  clearly  where  this  provision  is 
required.  The  net  effect  is  that  there  is 
no  change  in  the  intent  of  paragraph 
(g)(4)  from  the  1978  standard. 

OSHA  also  proposed  to  delete 
paragraph  (g)(5)  which  requires  that  the 
employer  "inspect  clean,  maintain  and 
repair"  all  engineering  controls.  Since 
the  standard  requires  the  employer  to 
reduce  cotton  dust  exposure  to  the  level 
specified  by  the  PEL  and  to  check  the 
effectiveness  of  the  engineering  controls 
at  reasonable  intervals,  OSHA  proposed 
to  delete  paragraph  (g)(5)  as  a 
duplicative  and  an  unnecessary 
specification  requirement. 

This  proposal  to  delete  paragraph 
(g)(5)  was  supported  by  the  ATMI  (Ex. 
280,  p.  105-107).  They  agreed  with 
OSHA's  reasoning  in  this  matter  and 
said  that,  "Where  it  is  necessary  to 
maintain  ventilation  equipment  to 
achieve  this  objective,  employers  will  do 
so"  (Ex.  280  p.  105)  and  that  such  an 
incentive  is  particularly  effective  when 
periodic  exposure  monitoring  is 
continued  in  all  areas. 

The  ACTWU  argued  that  OSHA 
should  not  delete  Section  (g)(5).  They 
cited  the  testimony  given  by  Dr.  Morton 
Com  who  said  that  "maintenance  for 
non-productive  aspects  of  the  process  ae 
last  on  the  list."  (Tr.  495)  They  also 
argued  that  dust  levels  are  subject  to 
variation  and  that  €uinual  or  semiannual 
monitoring  might  not  promptly  detect  a 
failure  in  the  ventilation  system. 

OSHA  has  considered  the  comments 
by  the  ATMI  and  the  ACTWU  in  this 
matter.  Although  it  may  be  true  as  Dr. 
Com  suggests  that  maintaining  non- 
production  equipment  generally  is  not  a 
high  priority  item,  some  companies  have 
individuals  whose  specific  job 
responsibility  it  is  to  check  and  maintain 


the  ventilation  equipment  (Tr.  522). 
Furthermore,  the  goal  of  the  standard  is 
to  protect  the  health  of  workers  by, 
among  other  things,  reducing  the 
exposure  levels  to  the  applicable  PELs. 
Section  6(b)(5)  of  the  Act  specifies  that 
"Whenever  practicable,  the  standard 
promulgated  shall  be  expressed  in  terms 
of  objective  criteria  and  of  the 
performance  desired."  OSHA  concludes 
that  the  requirement  to  meet  the  PEL 
provides  adequate  incentive  to  the 
employer  to  maintain  the  engineering 
controls  in  the  proper  working  order.  In 
addition,  the  requirement  that  the 
effectiveness  of  the  mechanical 
ventilation  be  checked  periodically  will 
serve  to  ensure  that  once  the  PEL  is 
achieved  that  it  will  be  maintained  and 
that  the  health  of  exposed  workers  will 
continue  to  be  protected.  Therefore, 
section  (g)(5)  is  deleted  from  the  final 
standard. 

H.  Medical  Surveillance 

The  1978  standard  required  that 
employees  be  provided  with  an 
opportunity  for  medical  surveillance 
prior  to  initial  exposure  and  annually 
thereafter.  Employees  who  experience 
an  FEVi  decrement  of  5  percent  or  200 
ml.  on  a  ffrst  working  day.  who  have  an 
FEVi  less  than  80  percent  of  the 
predicted  value,  or  who  in  the  opinion  of 
a  physician  have  a  significant  change  in 
their  respiratory  condition  [paragraph 
(h)(3)(ii)]  are  to  be  provided  with 
examinations  every  six  months. 

In  1983  OSHA  proposed  that  an 
"Action  Level,"  an  exposure  level  equal 
to  one  half  the  PEL,  be  included  in  the 
standard.  Most  employees  exposed  to 
cotton  dust  at  levels  below  the  Action 
Level  would  be  provided  with  an 
opportunity  for  medical  surveillance 
once  every  two  years.  Regardless  of  the 
dust  level,  employers  would  still  be 
required  to  provide  an  opportimity  for 
medical  surveillance  every  six  months 
for  those  employees  who  meet  the 
criteria  outlined  in  paragraph  (h)(3)(ii}  of 
the  standard. 

Most  of  the  physicians  testifying  at 
the  hearing  agreed  that  for  employees 
exposed  to  dust  levels  below  the  Action 
Level,  medical  examinations  every  two 
years  would  be  adequate  (1983  Tr.  at  57- 
58, 96-97).  In  response  to  a  question  on 
this  matter.  Dr.  Hans  Weill  stated  "my 
personal  view  is  that  at  levels  that  low 
one  could  safely  have  a  monitoring 
program  of  lung  function  and  other 
indicators  of  respiratory  health  that  was 
instituted  for  individual  workers  every 
second  year."  (Tr.  155)  Dr.  James 
Merchant,  whose  studies  provided  the 
dose-response  relationship  upon  which 
OSHA  relied,  agreed  that  most  workers 
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exposed  to  dust  levels  less  than  the 
Action  Level  "can  probably  be  followed 
biennially  without  material  increased 
risk  of  not  detecting  significant  health 
effect."  (Tr.  293).  He  did  emphasize, 
however,  that  those  employees  who 
showed  a  loss  of  pulmonary  function 
should  continue  to  receive  an 
examination  every  six  months  even  if 
they  are  exposed  below  the  Action 
Level  (Tr.  293). 

Dr.  Neil  Schachter  was  the  only 
physician  to  disagree  with  the  biennial 
medical  examination  schedule.  He 
recommended  annual  exams  for  all 
exposed  workers.  However,  he  did  agree 
that  Dr.  Merchant  was  "one  of  the  most 
knowledgeable  people  in  [the]  field"  and 
was  "well  qualified  to  render  an  opinion 
on  that  subject."  (Tr.  584) 

Both  ATMI  and  ACTWU  agreed  in 
their  post  hearing  briefs  that  this 
reduction  in  medical  frequency  was 
appropriate  (Exs.  279  &,280).  See  also 
the  discussion  of  the  Action  Level 
above. 

Based  on  evidence  and  testimony, 
primarily  the  expert  opinion  of 
physicians  who  are  specialists  in 
pulmonary  medicine.  OSHA  concludes 
that  most  employees  exposed  to  cotton 
dust  at  levels  below  the  Action  Level 
can  be  followed  by  medical 
examinations  every  two  years  without 
increasing  their  risk  of  health 
impairment.  Paragraph  (h)(3)(i)  is 
amended  accordingly.  The  reduction  in 
the  frequency  of  medical  examinations 
will  help  to  create  an  incentive  for 
employers  to  search  for  ways  to  reduce 
exposures  to  levels  below  the  Action 
Level.  However,  employers  will  continue 
to  be  required  to  provide  an  opportunity 
for  medical  examinations  every  six 
months  to  employees  who  show 
evidence  of  loss  of  pulmonary  function 
regardless  of  the  dust  level  to  which 
those  employees  are  exposed. 

Evidence  and  testimony  in  the  record 
support  the  need  for  preplacement 
medical  examinations.  The  record 
documents  the  fact  that  individuals, 
with  or  without  prior  cotton  dust 
exposure,  may  have  a  severe  reaction  to 
exposure  to  cotton  dust. 

Dr.  Robert  Castellan,  a  member  of  the 
NIOSH  panel,  testified  on  this  subject  at 
the  1983  hearings.  Dr.  Castellan  cited  his 
experience  with  human  test  panels 
during  the  washed  cotton  studies.  He 
said: 

In  those  exposures,  we  need  to  screen 
individuals  before  we  allow  them  to  fully 
participate  in  our  exposures  .  .  .  and,  what 
we  do  initially  is  screen  them  with  a 
questionnaire  and  baseline  spirometry  .  .  . 
We  would  not  allow  them  to  participate 
further  if  they  had  greater  than  30% 
decrement  in  FEVi.  We  had  approximately 


three  who  had  that  great  a  decrement.  One  of 
them  was  a  great — somewhere  in  the  upper 
60'8,  a  very  severe  reaction  .  .  .  The  two 
[individuals]  that  I  recall  very  well,  because  I 
happened  to  be  there  at  the  time,  had  no  prior 
exposure  to  cotton  dust.  (Tr.  422-3) 

Dr.  James  Merchant  testified  to  the 
importance  of  the  use  of  medical 
surveillance  to  detect  a  decline  in  lung 
function  over  time.  Based  on  his 
experience  and  knowledge  of  the 
literature,  he  stated  that  such  declines  in 
lung  fimction  may  occtu*  within  a  period 
of  a  few  weeks.  Therefore,  he 
emphasized  the  need  for  establishing  "a 
baseline  that  is  a  pre-exposure  baseline 
.  .  .  and  that  provision,  I  think,  needs  to 
be  maintained."  (Tr.  307) 

Dr.  Robert  Jones  outlined  the  ways 
that  pre-employment  medical 
examinations  could  provide  information 
to  assist  the  employer  in  making 
appropriate  placements.  He  outlined  the 
benefits  of  such  a  program  as  follows: 

First,  it  could  allow  identification  and 
protection  of  persons,  who  for  any  reason, 
were  unusually  susceptible  to  adverse  effects 
of  this  dust.  Simple  prudence  dictates  that 
persons  with  active  airways  diseases,  such  as 
bronchial  asthma,  or  with  advanced  and 
potentially  disabling  lung  diseases  of  any 
cause,  should  not  be  assigned  to  particularly 
dusty  jobs. 

It  is  also  prudent  to  reassign  away  from 
such  jobs  if  longitudinal  surveillance  shows 
the  development  of  respiratory  illness  in  a 
previously  healthy  woricer.  (Tr.  206-7] 

Based  on  the  testimony  of  these 
medical  experts,  OSHA  concludes  that 
the  evidence  supports  the  continuation 
of  the  requirement  that  initial  medical 
examinations  be  provided  prior  to  the 
initial  assignment. 

Paragraph  (h)(2)(ii)  of  the  1978 
standard  requires  that  the  FVC  and 
FEVi  be  measured  as  part  of  the  medical 
surveillance  program.  The  amended 
standard  continues  these  requirements 
and  require  that  the  FEVi /FVC  ratio 
must  also  be  calculated  as  well.  The 
information  obtained  fi-om  calculating 
this  ratio  will  assist  the  physician  in 
evaluating  the  health  of  the  exposed 
worker  by  providing  information 
specified  in  mandatory  Appendix  D  III 
B.  OSHA  anticipates  tiiat  the  addition  of 
the  FEV,/FVC  ratio  will  provide  no 
additional  testing  burden  since  both 
measurements  are  required  by  the  1978 
standard.  In  addition,  OSHA  also  has 
evidence  in  the  record  that  this  ratio  as 
already  provided  routinely  by 
consultants  conducting  medical 
surveillance  (Ex.  271). 

Paragraph  (h)(2)(iii)  has  also  been 
modified  to  make  clear  when  the 
employee  should  be  tested  and  to  make 
it  clear  that  the  employee's  exposure  on 
the  test  day  should  be  typical  of  the 


employee's  day-to-day  workplace 
exposure. 

Paragraph  (h)(3)(i)  has  been  clarified 
to  make  it  clear  that  the  results  of  the 
standardized  questionnaire  are  to  be 
used  to  update  the  employee's  Schilling 
byssinosis  grade.  This  record  contains 
evidence  that  at  least  the  majority  of 
workers  are  being  regraded  following 
each  periodic  examination.  (Ex.  271,  Ex. 
175-60). 

Paragraph  (h)(3)(i)  has  been  amended 
to  indicate  that  periodic  medical 
examinations  be  made  available  every 
two  years  to  employees  in  cotton  seed 
processing  and  waste  processing  unless 
they  meet  the  criteria  outlined  in 
paragraph  (h)(3)(ii)  which  specify  more 
fi-equent  exams  if  the  employee  has 
substantial  change  in  lung  function. 
Section  (h)(3)(ii)  provides  for  referral  to 
a  pulmonary  specialist  if  the  lung 
function  decline  is  even  greater.  This  is 
discussed  at  length  in  Section  III  of  this 
preamble. 

Paragraph  (h)(5)(i)(A)  requires  that  the 
employer  furnish  the  employee  with  the 
physician's  written  opinion  which 
contains  "the  results  of  the  medical 
examination  and  tests."  The  final 
standard  clarifies  this  requirement  by 
specifying  that  the  test  results  from  the 
FEV,.  FVC  and  FEV,/FVC  ratio  are  part 
of  the  physician's  written  opinion. 

/.  Employee  Education  and  Training 

Paragraph  (i)(2)(iii]  of  the  1978 
standard  requires  employers  to 
distribute  to  employees  materials 
relating  to  the  Act.  the  regulations,  and 
the  Cotton  Dust  Standard  which  are 
made  available  by  the  Assistant 
Secretary  of  Labor.  It  further  requires 
that  employees  be  provided  with  a 
training  program  designed  to  inform 
them  of  the  health  hazards  associated 
with  cotton  dust,  appropriate  protective 
work  practices  and  use  of  respirators, 
the  basis  and  nature  of  the  medical 
surveillance  program,  and  the  contents 
of  the  Standard  and  its  appendices. 
Such  a  training  program  will  ensure  that 
employees  are  informed  about  the 
information  they  should  know  in  order 
to  work  safely  in  cotton  textile  plants. 

The  Agency  proposed  to  eliminate  the 
requirement  to  distribute  materials 
made  available  by  the  Assistant 
Secretary,  on  the  groimds  that 
"individual  workplace  conditions  vary 
and  employers  can  best  determine  the 
information  most  applicable  to  their 
specific  work  site."  (48  FR  26974)  No 
other  provision  of  this  paragraph  was 
proposed  to  be  amended. 

'The  comments  to  the  proposal  and 
testimony  presented  at  the  hearings  did 
not  reveal  a  need  in  the  case  of  this 
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standard  to  continue  requiring  that 
employers  distribute  training  materials 
made  available  by  tht  Assistant 
Secretary.  Both  the  ^TMI  (Ex.  280)  and 
the  ACTWU  (Ex.  279]  agreed  with 
OSHA'a  rationale  for  deleting  this 
requirement  from  the  standard  and  that 
this  provision  was  not  necessary  to 
protect  workers'  health.  * 

Based  on  the  evidence  in  the  record. 
OSHA  concludes  tha^  the  requirement  to 
distribute  OSHA  supklied  training 
materials  is  not  necessary  for  the 
protection  of  worker^  health.  Therefore, 
the  final  standard  ha^  been  amended  to 
remove  this  requirement 

/.  Signs 

OSHA  has  made  n^  changes  to 
paragraph  (j)  Signs. 

K.  Recordkeeping 

No  changes  have  bien  made  to  the 
language  of  the  reconpceeing  provision 
in  paragraph  (k)  Reco^keeping. 
However,  other  changes  in  the  standard 
have  very  substantially  reduced  the 
number  of  records  to  be  kept  and  the 
recordkeeping  burden. 

The  medical  examination  frequency 
has  been  reduced  by  0ne-half  from 
yearly  to  once  every  2  years  for 
employees  exposed  tielow  the  action 
level.  A  substantial  nfmiber  of 
employees  are  exposed  below  the  action 
level  and  this  will  reduce  the  number  of 
records  which  need  to  be  retained  for 
them  by  half. 

Secondly,  the  moniloring  frequency 
has  been  reduced  from  once  every  6 
months  to  yearly  for  Employees  exposed 
below  the  PEL.  As  virtually  all 
employees  are  now  exposed  below  the 
PEL,  this  reduces  the  number  of 
monitoring  records  bjt  50%. 

The  Paper  Work  R^uction  Act  report 
submitted  to  the  Offiqe  of  Management 
and  Budget  calculates  the  reduction  in 
recordkeeping  burden  hours  and  cost 
savings.  Overall  estimates  of  the  cost 
savings  of  these  chaises  are  presented 
below  in  Section  V.(FJl  of  the  preamble. 

L  Observation  of  Monitoring 

OSHA  has  made  nQ  changes  to 
paragraph  (1)  Observation  of  Monitoring. 

M  Effective  Date/Extension  for  Ring 
Spinning  of  Coarse  Cpun/  Yams 

1.  Extension 

The  current  OSHA  cotton  dust 
standard  (29  CFR  19li).1043)  requires 
that  by  March  27. 196*.  all  operations  to 
which  the  standard  applies  must  be  in 
compliance  with  the  fermissible 
exposure  limit  using  Engineering  and 
work  practice  controlls.  In  the  preamble 
to  the  1978  OSHA  cot)ton  dust  standard 
(43  FR  27350.  June  23, 1978).  the  Agency 


presented  a  substantial  amount  of 
evidence  to  demonstrate  the  technical 
feasibility  of  the  standard  in  the  textile 
industry  based  on  the  evidence  then 
available. 

In  keeping  with  the  OSH  Act's 
mandate  that  OSHA  set  occupational 
health  standards  which  most  adequately 
assure  employee  safety  and  health  "to 
the  extent  feasible,"  beginning  in  1981  as 
evidence  of  actual  implementation  of  the 
cotton  dust  standard  became  available. 
OSHA  undertook  a  further  review  of  the 
feasibiUty  of  the  standard.  As  part  of 
this  review,  OSHA  hired  a  consulting 
flrm.  Centaur  Associates,  to  examine  a 
number  of  issues  including  the  current 
state  of  compliance  and  to  review  the 
technological  feasibility  of  completing 
the  compliance  programs  within  the 
Mcutdi  27, 1964  deadline  specified  by  the 
standard. 

After  visiting  15  plants  and 
interviewing  numerous  industrial 
engineers  and  manufacturers  of  dust 
control  equipment,  Centaur  reported 
that  textile  experts  generally  consider 
the  requirement  (of  the  1978  standard)  to 
come  into  compliance  with  the 
engineering  control  provisions  by  March 
27, 1964  to  be  feasible.  The  Centaur 
Report  (Ex.  185)  documented  that,  in 
1982,  a  large  percentage  of  textile 
operations  were  already  in  compliance 
with  the  permissible  exposure  limit. 
Moreover,  as  stated  by  ATMI  (Ex.  280, 
p.  11),  "most  of  the  capital 
expenditures  needed  to  achieve  the 
PELs  specified  in  the  present  standard 
have  already  lieen  committed,  and . . . 
the  vast  oiajority  of  cotton  textile 
operatibns  have  largely  been  brought 
into  compliance  with  the  PELs." 

Nevertheless,  Centaur  found  that  a 
problem  existed  for  specific  processes  in 
the  manufacturing  of  certain  types  of 
yam  to  come  into  compliance  with 
engineering  controls  by  March  27, 1964. 
These  problem  cu-eas  were  concentrated 
in  ring  spinning  operations  for  high- 
cotton-content,  coarse  count  yam.  These 
yams  are  used  in  denim,  duck,  heavy 
terry  cloth,  and  heavy  industrial  fabrics. 
Recoit  experience  with  these  particular 
ring  spinning  processes  indicates  that 
ventilation  systems  may  not  always  be 
effective  and  that  this  production 
equipment  cannot  generally  be  isolated. 

Although  it  appeared  that  it  might  not 
be  feasible  for  employers  to  lower  dust 
levels  to  the  permissible  exposure  limit 
by  March  27, 1984  for  high-cotton- 
content,  coarse  count  ring  spinning 
operations,  it  also  appeared  that  these 
problems  could  be  overcome  in  several 
years.  Control  technology,  including 
open-end  spinning,  is  rapidly  advancing 
and  compliance  with  the  standard 


should  be  possible  in  all  operations  in 
the  relatively  near  future. 

Based  on  this  information,  O^A 
proposed  in  its  June  10, 1983  Fedend 
Register  notice  (48  FR  26962)  to  extend 
the  deadline  for  compliance  using 
engineering  and  woric  practice  controls 
found  in  S  1910.1043(m)(2](ii)  from 
March  27, 1964  to  March  27, 1986.  The 
extension  applied  only  to  ring  spinning, 
spooling  and  winding  of  coarse  (yam 
count  of  14  or  lower],  high-cotton- 
content  (equal  to  or  greater  than  80%) 
yam. 

This  proposal  was  discussed  at  length 
by  some  of  the  commenters  and 
additional  evidence  and  testimony  were 
presented  on  this  issue  at  the  hearings. 
For  example,  Percy  Thackston, 
Executive  Vice  President  of  the  Bahnson 
Company,  a  supplier  of  dust  control 
equipment  to  the  textile  industry, 
testified  to  the  inadequacy  of  control 
equipment  for  these  operations.  Mr. 
Thackston  indicated  that  for  ring 
spinning  through  warping  and  including 
winding,  twisting,  spooling  and  beaming 
there  has  not  been  a  major  successful, 
predictable  breakthrough  in  the  dust 
control  technology  for  these  operations 
(Tr.  676).  More  specifically,  he  stated 
that: 

The  experience  of  air  handling  equipment 
manufacturers  indicates  that  the  state  of  the 
art  in  machinery  development  and  dust 
suppression  systems  does  not  permit 
assurance  that  a  200  microgram  per  cubic 
meter  exposure  limit  can  t>e  achieved  and 
consistently  maintained  for  these  areas  when 
the  textiie  product  involves  coarse  count 
yams,  particularly  of  high  cotton  content  (Tr. 
676] 

Consequently,  Mr.  Thackston  indicated 
the  unwillingness  of  equipment 
manufacturers  to  guarantee  the  ability 
of  their  installed  equipment  to  meet  the 
PEL  in  these  operations  (Tr.  676). 
Therefore,  Mr.  Thackston  supported  a 
two-year  extension  of  the  compliance 
date  for  these  operations  so  that  textile 
manufacturers  and  equipment  suppliers 
might  have  sufficient  time  to  resolve 
dust  control  technology  in  the  ring 
spinning  of  coarse  count  yams  (Tr.  678}. 

James  A.  King,  Vice  President  of  the 
Textile  Manufacturing  Division  at  Cone 
Mills  Corporation,  testified  that  while 
facilities  engaged  in  the  ring  spinning  of 
Hner  yam  counts  have  minimal 
problems  complying  with  the  200  ^g/m  • 
PEL,  those  engaged  in  the  ring  spinning 
of  coarser  count  yams  have  a 
"monumental"  problem  of  compliance 
(Tr.  at  681).  He  identified  three  factors 
which  contribute  to  the  differences  in 
ability  to  obtain  the  same  compliance 
results  when  comparing  finer  and 
coarser  count  yam  spinning  operations 


Federal  Register  /  Vol.  50,  No.  240  /  Friday.  December  13.  1985  /  Rules  and  Regulations 


51159 


(Tr.  681-682).  First  the  rate  of  production 
of  coarse  yams  per  spindle  hour  is 
significantly  higher  in  terms  of  both 
length  and  weight  delivered.  Second, 
lower  grades  of  cotton,  associated  with 
a  higher  non-lint  content,  are  generally 
used  in  the  production  of  coarser  count 
yams.  Third,  "the  ring  spinning  frame 
does  not  lend  itself  to  the  installation  of 
dust  capture  devices  at  these  several 
dust  release  points.  This  is  more  critical 
in  the  case  of  coarse  yam  spinning  due 
to  the  fact  that  a  greater  quantity  of 
fiber  will  pass  each  release  point  in  a 
given  period  of  time  than  is  the  case  for 
finer  yams."  (Tr.  682)  Mr.  King 
summarized  his  testimony  by  indicating 
that  he  was  unaware  of  "technological 
developments  of  a  feasible  nature  which 
can  result  in  compliance  with  the  200 
microgram  per  cubic  meter  PEL  when 
spinning  coarse  count  cotton  and  cotton 
blend  yams"  by  the  effective  date  of 
March  27, 1984  (Tr.  684,  707). 

Additional  testimony  on  this  issue 
was  provided  by  Labor  Commissioner 
John  Brooks  of  North  Carolina  who  also 
identified  the  spinning  of  coarse  count 
yams  as  an  area  that  may  encounter 
technological  difficulty  in  meeting  the 
PEL  (Tr.  1274).  During  questioning,  he 
stated  that  these  operations  were  the 
primary  component  of  spinning  areas 
which  are  not  in  compliance  with  the 
PEL  in  the  State  of  North  Carolina  and 
concurred  that  a  two-year  extension 
would  be  reasonable  (Tr.  1283). 

There  are  several  possible  solutions  to 
the  dust  control  problem,  including  the 
rapid  advent  of  open-end  spinning 
systems.  This  relatively  new  technology 
reduces  the  dust  levels  because  the 
fibers  are  spun  within  enclosed  rotors 
and  ventilation  is  designed  into  the 
machinery.  There  are,  however,  some 
current  problems  with  open-end  spun 
yam.  Mr.  James  King  testified,  for 
instance,  that: 

The  coarser  count  yams  produced  by  open- 
end  spinning,  at  this  time,  are  not  acceptable 
for  all  end  use  products.  Open-end  spun 
yams  are  still  weaker  than  the  equivalent 
yam  spun  on  ring  spinning.  If  high  strength  is 
an  end  use  requirement,  than  it  becomes 
necessary  to  select  cotton  fibers  which  are 
themselves  stronger  than  those  used  for  ring 
spinning.  Unfortunately,  these  fibers  are  not 
readily  available  in  quantities  which  would 
be  required  for  a  complete  change  to  open- 
end  spinning  for  a  company  such  as  Cone 
Mills  Corporation  or  for  any  other  major 
cotton  user  in  the  industry.  (Tr.  681) 

Thus,  open  end-spun  yam  is  currently 
weaker  than  ring-«pun  yams,  and 
broken  ends  in  weaving  operations  may 
sometimes  result  in  negative  wear  and 
appearance  properties  in  the  finished 
fabric.  These  factors  have  led  some 
garment  manufacturers  to  insist  that 


fabric  for  their  apparel  be  made  with 
ring-spun  yam. 

Despite  these  factors,  open-end 
spinning  appears  to  be  the  most 
promising  technological  means  of 
achieving  compliance  with  the  200  ^g/ 
m"*  PEL  in  the  spiiming  of  course  count 
yams.  While  the  primary  advantage  of 
open-end  spiiming  has  been  increased 
productivity  in  terms  of  faster  spinning 
speeds,  more  recent  developments  in 
open  end  spinning  equipment  has 
produced  a  yam  with  greater  break 
strength  and  fewer  imperfections.  Mr. 
King  also  pointed  out  that  improvements 
in  op>en-ended  spiiming  have  been  made 
which  have  expanded  end  use  potential 
for  coarse  count  cotton  and  cotton  blend 
years  (Tr.  684).  He  also  stated  that  his 
company  was  planning  to  convert  from 
ring  spinning  to  open-ended  spinning  for 
a  major  part  of  denim  yam  production 
and  that  such  plans  would  be  finalized 
after  the  International  Textile 
Manufacturers  Association  show  when 
the  latest  technology  would  be  available 
(Tr.  685).  Dujing  questioning,  Mr.  King 
further  acknowledged  that  open-ended 
spinning  equipment  had  progressed 
during  the  last  several  years  and 
expected  to  see  further  advances  in  the 
machinery  (Tr.  702). 

In  addition,  an  article  in  American 
Textiles  pointed  out  that  rapid  advances 
in  open  end  spinning  technology  are 
overcoming  these  problems.  It  stated 
that:' 

An  an  example  of  how  refinements  can 
produce  effectively  higher  speeds,  Piatt  Saco 
Lowell  developed  recently  a  new  side  feed 
spinning  unit  for  its  Rotospin  model  B87  and 
883  machines.  The  primary  thrust  of  PSL's 
research  was  evidently  to  produce  a  yam 
with  greater  breaking  strength  ....  They 
were  eminently  successful  in  this  (break- 
strength  increased  13  percent),  but  at  the 
same  time  the  unit  produced  70  percent  fewer 
imperfections  per  1,000  yards  and  17  percent 
lower  coefficient  of  variation  in  the  yam 
parameters.  (Ex.  264) 

It  added: 

*  *  *  improvements  in  the  break  strength 
of  open-end  yams  have  been  the  main 
advance  that  has  allowed  some  denim 
producers  to  use  [open-end]  yam  in  the  warp 
and  in  the  filling.  Swift  Textiles  in  Columbus, 
Ga.,  is  doing  this  along  with  other  companies, 
and  many  more  are  evaluating  machines  that 
will  spin  only  warp  denim  yams  (WestPoint 
Pepperell's  Lindale,  Ga.,  mill).  (Ex.  284) 

In  summary,  open-end  spinning  is 
more  productive  than  ring  spinning 
operations:  new  generations  of  open-end 
spinning  machinery  have  improved  yam 
strength  and  decreased  imperfections  in 
finished  fabric;  and  some  denim 
producers  currently  are  using  open-end 
spinning  for  coarse  count  cotton  yam 
with  success.  Technology  is  developing 


rapidly  in  this  area.  Consequently, 
OSHA  believes  that  by  1986  when  the 
extension  expires,  new  equipment  will 
be  available  to  meet  the  desired  wear 
and  appearance  properties  in  the 
finished  fabric  and  to  achieve 
compliance  with  this  standard. 

The  posthearing  briefs  of  both  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (Ex.  279)  and  the 
American  Textile  Manufacturers 
Institute  (Ex.  280)  recommended,  based, 
on  the  above  evidence,  that  the  two  year 
extension  proposed  by  OSHA  be 
granted  but  with  some  slight 
modification  to  the  specifications  that 
OSHA  originally  proposed  for  the  yam 
operations  to  be  covered.  For  instance, 
under  the  proposal,  the  extension  of  the 
compliance  date  in  ring  spinning 
operations  would  apply  where  the  yam 
count  is  14  or  below  and  the  cotton 
content  is  80  percent  or  greater.  Some 
commenters  felt  that  these  criteria  did 
not  encompass  the  range  of  ring-spun 
yams  as  to  the  feasibility  problems 
found  to  exist  and  suggested 
modifications.  The  testimony  of  Percy 
Thackston  (Tr.  689)  and  James  King  (Tr. 
684, 699)  pointed  out  that  a  somewhat 
broader  range  of  criteria  for  the  yam 
was  needed. 

Mr.  Thackston  noted  that  because  the 
presence  t)f  "finishing  materials"  used 
on  synthetic  fibers  (or  the  fibers 
themselves)  may  contribute  to  high  dust 
levels  (Tr.  678)  and  because  the 
analytical  method  does  not  distinguish 
between  "cotton  dust"  and  synthetic 
fibers  and/or  finishing  materials  (Tr. 
678),  the  feasibility  problems  in  the 
processing  of  coarse  coimt  yams  in  ring 
spinning  operations  are  not  limited  to 
situations  where  a  high  cotton  content  is 
involved,  but  extend  to  cotton/polyester 
blends  as  well.  During  questioning,  Mr. 
James  King  similarly  stated  that  Cone 
Mills  had  difficulty  complying  with  the 
PEL  in  the  ring  spinning  of  coarse  count 
yams  in  the  50/50  blends  in  the  13-21 
count  range  (Tr.  699).  Therefore,  as 
noted  in  the  ACTWU  and  ATMI 
posthearing  submissions. 

*  *  *  while  the  problem  is  most  severe 
with  coarse  count  yams  having  a  cotton 
content  of  80  percent  or  above,  the  feasibility 
problems  exist  in  blends  having  a  lower 
cotton  content  as  well.  This  is  particularly 
true  as  the  coarseness  or  the  yam  increases. 
(Ex.  279.  280) 

These  submissions  also  pointed  out 
the  proposal's  exclusion  of  beaming  and 
warping  operations  following  ring 
spinning  (See  discussion  Ex.  279,  280,  pp. 
25-26).  OSHA  agrees  that  the  feasibility 
problems  associated  with  controlling 
dust  levels  when  coarse  count  yarns  are 
ring  spun  extends  through  the  beaming 
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and  warping  operatiohs  and  that  the 
exclusion  of  these  operations  from  the 
two-year  extension  of  the  compliance 
date  was  inadvertent] 

ACTWU  and  ATM]  concurred  that 
compliance  with  the  )00  ng/m*  PEL  was 
generally  not  feasible!  by  March  1904  in 
coarse  count  ring  tpiiin^  operations. 
Further,  they  agreed  that  the  feasibility 
problems  exist  in  the  spinning  of  cotton/ 
synthetic  blends  as  wlell  as  high  cotton 
content  yams.  However,  at  any  given 
yam  count  the  feasitality  problems 
become  less  tevete  a|  the  cotton 
content  of  the  ]ram  decreases.  They 
further  suggested  thai  OSHA  establish 
the  following  sliding  ^cale  for  the  yam 
count  threshold  whici  would  trigger 
apphcatioo  of  the  coif  pliance  date 
extension: 


ly  weight  of  the  yam 
Hon,  the  extension 
verage  yam  count 


•  Where  the  average 
being  ron  is  100 percent 
should  apply  where  the 
by  weight  is  18  or  belo 

•  Where  the  average  |)y  weight  of  the  yarn 
being  ran  is  80  percent  dr  more  cotton,  the 
extension  should  apply  ^here  die  average 
yam  count  by  weight  is  t6  or  below. 

•  Where  the  average  t)y  weight  of  the  yam 
being  run  is  50  percent  dr  more  cotton,  the 
extension  should  apply  i  vhere  the  average 
yam  count  by  weight  is 
28a  p.  28) 

They  also  suggested  t  lat 
■common 


\4  or  behw.  (Ex.  279, 


isaine 


<iKi  I 


Since  it  is  quite 
different  yams  in  the 
should  provide  a  metho< 
not  in  the  Standard  itse' 
average  cotton  content 
count  of  the  yams  being 
operation  or  monitoring 
rational  approach  to  mafiing 
detemiinalions — an 
consistent  with  general 
understanding  in  the  inc|ustry 

The  average  cotton 
determined  by  dividing 
cotton  in  the  yams  beinj 
weight  of  all  the  yams 
relevant  work  area. 

The  average  yam  couht 
determined  by  multiplyi  ig 
limes  the  pounds  of  eacl  i 
being  run  to  get  the  "toti  il 
the  yams  being  run  in  tt  e 
"total  hank"  values  for  1 11 
ran  should  then  be  sumr  led 
the  total  pounds  of  yam 
the  average  yam  count 
yams  being  run  in  the  relevant 
(Ex.  279,  280.  pp.  28-29) 


to  ran  a  numt>er  of 
area,  OSHA 
(in  an  Appendix,  if 
for  determining  the 
the  average  yam 
run  in  the  relevant 
area.  The  most 
these 
appk>ach  that  is 
tractice  and 

—is  as  follows: 
content  should  be 
I  he  total  weight  of 
ran  by  the  total 
ran  in  the 


I  into 


OSHA  believes  that 
are  well  taken  for  the 
Therefore,  it  has  inci 
recommendations  i 
date  extension.  In  ad(  lition. 
clarification  purposes 
incorporated  these 
average  cotton  and 
standard. 


b>ing  I 


should  be 
the  yam  count 
particular  yam 
hank"  for  each  of 
relevant  area.  The 
of  the  yams  being 
and  divided  by 
being  ran.  to  produce 
I  lumber  for  all  the 
work  area. 


these  suggestions 
reasons  given, 
o^porated  these 
the  compliance 

for 
it  has 
dc  finitions  of 
y^  im  count  in  the 


In  addition  to  presenting  criteria  for 
the  basis  of  the  extension  of  the 
compliance  date  in  coarse  count  ring 
spinning  operations,  in  their  posthearing 
briefs  both  ACTWU  and  ATMI 
suggested  that  it  would  be  apprt^ate 
to  require  an  employer  utilizing  the 
extension  to  comply  with  additional 
conditions  to  provide  additional  health 
protection  to  employees  working  in 
those  areas  c»vered  by  the  extension. 
The  suggested  conditions  were  as 
follows: 

•  An  interim  TOL  350  /ig/m*  to  be 
achieved  through  use  of  engineering  and 
work  practice  controls,  should  apply  in  areas 
covered  by  the  extension.  Respirators  should 
be  worn  by  employees  in  such  areas  where 
necessary  to  assure  that  their  time-weighted 
average  exposure  to  cotton  dust  does  not 
exceed  200  (t^ta\ 

•  Within  one  month  of  the  effective  date  of 
the  revised  Standard,  employers  should 
notify  OSHA  of  the  locations  of  their  specific 
work  areas  (e.g.,  ring  spinning  at  a  particular 
plant)  that  are  covered  by  the  compliance 
date  extension. 

•  Within  six  months  of  Ae  effective  date  of 
the  revised  Standard,  employers  utilising  the 
compliance  date  extension  should  revise  their 
compliance  plans,  where  necessary,  to 
identify  the  steps  they  plan  to  take  in  order  to 
reduce  cotton  dust  levels  to  200  tig/m' 
through  the  use  of  engineering  and  work 
practice  controls  by  March  1986. 

•  Medical  surveillance  should  be  provided 
semiannully  to  all  employees  working  in 
areas  where  the  compliance  date  extension  is 
being  applied. 

•  For  areas  in  %vhich  the  compliance  date 
extension  is  being  applied,  a  physician 
shonid  individually  review  the  test  results  of 
employees  whose  FEVi  declines  more  than  10 
percent  over  the  work  shift  or  whose  FEVi  is 
less  than  80  percent  of  the  predicted  value. 
(Ex.  270.  280.  pp.  30^1) 

OSHA  has  carefully  considered  these 
recommendations  for  the  short 
transitional  period  before  full 
compliance  will  be  achieved  in  this 
sector.  As  discussed  in  the  wage 
retention  section,  OSHA  wishes  to 
encourage  unions,  employers  and  others 
to  develop  cooperative 
recommendations  for  OSHA.  OSHA 
gives  such  recommendations 
considerable  weight  and  has  done  so  in 
this  document.  However,  no  notice  was 
given  to  the  public  of  several  of  these 
transitional  recommendations.  In  some 
cases  they  will  divert  resources  from 
achieving  full  compliance,  and  OSHA 
believes  that  they  are  included  already 
by  existing  protective  provisions  of  the 
standard.  For  these  reasons  and  because 
such  transitional  provisions  will  be  in 
existence  for  such  a  brief  period,  OSHA 
has  not  incorporated  some  of  the 
transitional  recommendations  into  the 
standard. 


Tbe  recommendation  for  a  350  fig/m* 
interim  level  had  never  been  proposed 
nor  discussed  during  any  of  the  hearing 
process.  The  recommendation  was  not 
made  until  the  last  date  for  post  hearing 
comments  limiting  the  possibility  for 
pubUc  comment,  in  addition.  OSHA 
would  have  to  permit  some  delay  of  the 
effective  date  of  this  recommendation  as 
a  practical  matter,  to  permit  time  to 
install  necessary  equipment 
Consequently,  the  actual  provisions 
would  be  effective  for  a  very  brief 
period.  Further,  as  discussed  above, 
new,  more  efficient  and  more  protective 
open-end  spinning  equipment  is  being 
developed.  OSHA  believes  employers 
should  be  encouraged  to  install  such 
fully  protective  equipment  as  soon  as 
possible  and  concentrate  their 
engineering  and  industrial  hygiene 
resources  on  this  goal  It  would  be 
counterproductive  to  encourage  efforts 
and  resources  to  be  spent  on  less 
protective  interim  measures.  The 
standard  still  requires  the  employees  to 
be  protected  to  the  200  ^g/m*  level  with 
respirators  and  engineering  controls  in 
the  short  interim  period.  Also  the 
interim  requirement  of  the  1978  standard 
requiring  die  achievement  of  1000  fig/m* 
with  engineering  controls  is  being 
retained  until  March  27, 1986.  That  level 
is  being  interpreted  as  a  respirable  dust 
level  which  is  more  directly  related  to 
employee  health.  (See  the  discussion 
under  waste  processing.)  The  specific 
requirement  is  now  located  in 
S  1910.1043(m)(2)(u)(E)  and  not  in  Table 
Z-1  of  S  IQiaiOOO. 

OSHA  has  adopted  the  joint 
recommendation  that  an  u])dated 
compliance  plan  be  completed  before 
the  Mardi  27, 1966  deadline  for 
installation  of  controls.  First  this  will 
serve  to  identify  the  steps  that  the 
employer  will  take  to  achieve 
compliance  with  the  200  fig/m*  level  by 
the  March  27, 1986  extension  date. 
Second,  this  will  help  to  ensure  that 
employers  meet  that  date  and  will 
encourage  employers  to  utilize  their 
engineering  and  industrial  hygiene 
resources  to  come  into  compliance  with 
the  standard.  Because  of  the  date  which 
this  standard  is  issued,  the  date  for 
completing  the  plan  has  been  set  at 
February  13, 1986  and  not  the  date 
recommended. 

Two  of  the  transitional 
recommendations  suggested  changing 
the  medical  provisions  for  employees  in 
the  areas  covered  by  tbe  extension. 
Essentially,  these  recommendations  add 
one  extra  medical  exam  and  somewhat 
decrease  the  reduction  in  lung  fimction 
needed  for  employees  to  be  referred  to  a 
pulmonary  specialist  The  medical 
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provisions  of  the  1978  standard  were 
caie^d^y  deviaed  to  protect  ecoployees: 
each  employee  Deceived  an  aonual 
fuftdica]  »'^°'"'  certain  decneaaes  ia  luQfi 
f  uBctioB  led  to  aemiaaaual  aoedical 
exaaiK  and  greater  decveawnts  in  ktm. 
led  to  Tefarnals  to  puhnonary  apectaUste. 
These  prowieiaDS  were  devfaed  ifvtth  the 
knoadedge  that  many  VBUf/k/^m*  wotdd 
not  be  protaotod  by  emgmeering  oontiah 
for  up  to  foar  years  and  werc  designed 
to  protect  these  enpkiyees  daring  Aial 
time.'nie  extension  essentiafly  extends 
that  period  far  up  to  two  years  for 
relatively  few  employees.  OSHA 
believes  that  the  existing  BMdical 
provisions  protect  d^se  eB>pk>yees  for 
the  reasfuifl  statod  ia  the  1078  preamble 
and  that  it  would  oceote  coR&uioa  to 
change  the  atedical  aurvedlcmoe 
requirements  ibr  a  few  Mapleyoes  for  a 
brief  period. 

OSHA  beTieves  that  the 
reconunendatioB  fhat  employers  whose 
operations  are  covered  by  the  extension 
notify  OSHA  of  such  locations  is 
unnecessary.  Most  of  the  facifities 
affected  by  Qie  extension  are  located  in 
North  and  South  Carolina,  and  boQi  of 
these  states  have  state  plans  with  cotton 
dust  programs.  Furthermore,  state 
officials  are  already  knowledgeable  of 
the  kinds  of  spinniiig  operations  located 
in  textile  plants  in  their  states.  Hxis 
transitional  provision  requiring 
notification  would  therefore  be 
dupHcafive  paperwork  discouraged  by 
the  PaperwoA  Reduction  AcL 

It  should  be  noted  that  OSHA  grahted 
a  temporary  extension  of  the  compliance 
deadlines  for  the  ring  spinning  oThigh- 
cotton-content  coarse  coimt  yams  from 
Marok  27, 1964  to  September  Tf,  1984  to 
permit  tJie  Agency  to  have  time  to 
complete  its  review  of  the  record  and  to 
make  appropriate  final  decierons  (49  FR 
6717,  February  23, 1984).  It  later 
extended  the  stay  149  FR  46737:  SO  ?K 
14696).  TMa  discussion  represents 
OSHA's  final  conclusions. 

2.  Effective  and  Start-op  Dates 

The  1^8  cottoo  dust  staodar  d  becaate 
el^ective  for  the  textile  ia^kislry  on 
March  27. 1980  with  aUrtup  pf<ovisioas 
of  all  paragraphs  except  eogiaeeriiig 
controls  at  various  dates  in  1980  ^^mI 
1961.  These  amendmeats  change  ntffle  of 
those  startup  dates  at  elective  dates, 
and  they  are  leprioted  unchaqged  to 
notify  employers  and  the  public  of  the 
dates  that  they  were  i\eqiured  to  achieve 
compliance  and  of  this  continuing 
obligation.  Employers  were  to  have 
achieved  compliance  with  the 
ei\gineering  control  provisions  by  March 
27, 1984.  That  obligation  remains 
unchanged  except  for  ring  spinning  of 
high  cotton-coatent.  coarse  yams 


discussed  above  and  is  repiioted 
unchaaged  to  notify  eaiployets  of  this 
continuing  oibligation. 

The  amended  provisions  of 
S  1910.1043  take  effect  on  January  13. 
1986.  On  that  date,  anydoyers  are  to 
commence  canv>lyii\g  with  the 
provisions  as  amended.  Until  &al  dato, 
employers  are  to  oooiply  with  the 
uaaflieaded  provisions  of  i  1010.1043  as 
currently  pubhsihed  in  the  Code  of 
Federal  Kegulatioas  (1984  and  1985 
editions  which  are  identical  in  (his 
respect]  subject  to  the  existing  stay  for 
ring  splnnli^g  of  high-cotton  content 
coarse  yams.  If  the  amended  provisions 
are  not  in  eHect  because  of  sl^s  or 
judicial  action,  then  die  unamended 
provisions  will  remain  In  e^ect.  It  Is  the 
intention  thsrt  ^ere  remain  no  gaps  in 
coverage  and  that  the  existii^g 
provisions  not  terminate  unless  &e  new 
provisions  are  in  effect. 

There  Is  no  separate  start-up  date 
wiA  one  exception.  The  one  eicceptien 
is  diat  a  ^artap  dsrte  six  mmiths  after 
Ste  effective  date  is  provided  for 
medical  sarvdHance  in  cotton  seed 
proceeskig  and  waste  processing.  Hub  Is 
discussed  above. 

N.  Washed  Cotton 

The  1978  standard  exduded  "wa^ied 
cotton"  as  defined  from  all  provisions  of 
the  cotton  dust  standard.  Washed  cotton 
was  defined  as  '"cotton  which  has  been 
diorot;(gbly  washed  in  hot  water  and  Is 
known  in  the  trade  as  purified  or  dyed." 
(43  7R  27395)  Reasons  for  this 
exemption  were  discussed  in  the 
preamble  (43  FR  27382).  The  strongest 
support  for  the  exemption  came  from 
certain  studies  by  Dr.  Merchant  and 
colleagues  which  Indicated  that  cotton 
whix±  was  thoroughly  washed,  as  in 
preparation  for  medical  uses,  was 
demonstrated  to  have  reduced  levels  of 
biologic  activity.  SpecificaRy,  cotton 
washed  in  this  manner  was  shown  to 
have  litde  or  no  effect  on  the  pulracmary 
function  of  human  lest  subjects  in 
laboratory  trials.  It  was  not  determined 
whether  die  reduction  in  respiratory 
response  was  due  to  reduction  in  the 
quantity  ai  dast  remaining  in  the  cotton, 
or  whedier  the  washing  process  had 
eliminated  contaminants.  Steamed  and 
autoclaved  cottons  were  not  exempted 
because  the  study  indicated  that 
biologic  activity  remained  after  cotton 
was  treated  with  those  processes. 

The  definition  of  washed  cotton 
provided  in  the  1976  standard  presented 
t«n>  proUems.  First,  it  was  ambigaous 
as  to  the  exctct  washing  proceeses  w)iich 
would  produce  non-reactive  cotton.  TTie 
only  washing  process  which  was  dearly 
covered  by  it  was  the  severely  washed 
cotton  tested  by  Dr.  Merciiant  and  that 


yielded  fiber  which  was  not  suitable  for 
spiiHuof  and  wwanqg  operatioa*. 
Seocoid,  uHhsagii  "parfied  or  dyed" 
oott<ni  was  eiieiapted,  it  was  not  clear 
what  cleansing  processes  most  oe 
indoded  to  qnaWy  cotton  for  exemption. 

The  promisiag  results  of  the  Merchant 
studies  kindled  interest  in  cotton 
washii^  as  ■  poteatiai  aseaas  <d 
coaapliaaoe  with  the  1878  standard. 
Further  reaearch  was  needed  to 
estabhsh  washing  parameters  wMdi 
wuuid  both  protect  the  nealth  or 
wuAeni  handling  wa Aed  cotton  and 
yield  fiber  wlach  could  be  processed  in 
textile  mills. 

Caase^ueatljr,  (he  "Washed  Cotton 
Task  i^roe,"  fanaUy  dw  "Indnstry/ 
Govennaent  nnk  Faroe  on  Washed 
Cotton  fiv^Bation,**  was  formed  in  1980. 
It  is  composed  of  representatives  from 
(he  U.S.  Depaitnsnt  of  Agriculture 
(USDA).  the  Nalional  Institute  for 
Occupational  Safety  and  Healdi 
(NIOSH).  the  Amaiflamated  Clodiiag 
and  TexUle  Workers'  Unioa  (ACTWU). 
the  American  Textile  Manufacturers 
Institute  (ATMI),  National  Cotton 
Council  INCC}  and  Cotton  Incorporated. 
Major  fimdlng  during  the  past  thiee 
years  forbyssinosis  researdi  came  from 
Cotton  Incoti>orated  {$5  miUioa).  and 
from  USDA  [Sis  million).  Of  this  total 
$6-^  million  has  been  spent  on  washed 
cotton  (Tr.  828-831).  The  purpose  of  the 
researdi  was  to  develop  processes 
which  would  produce  cotton  which 
could  be  worked  In  textile  mills  but 
would  not  cause  the  acute  symptoms  of 
byssinosis. 

The  USDA  Cotton  Quality  research 
facility  at  Cleoison.  South  Carolina  has 
been  the  center  of  the  Task  Force's 
human  subjects  exposure  studies.  This 
facility  has  provided  exposure 
chambers,  and  monitoring  devices  fdr 
the  various  trials  where  human  subjects 
were  exposed  to  cotton  washed  throt^ 
various  processes  to  test  to  see  if  it 
created  any  acute  reaction.  The  cotton 
was  processed  there,  as  it  woukl  be  ia 
typical  mills  and  also  tested  for 
processability. 

Cotton  procurement  and  washing  has 
been  done  through  Cottoa  Incorporated.' 
They  have  tested  various  types  of  cotton 
on  various  washing  processes.  TIk 
various  washing  sites  and  methods  are 
described  fully  in  the  Task  Force's 
statement  (Ex.  205BJ  and  oral  testiaony. 
(Tr.  833-841) 

The  method  of  selecting  the  huoua 
test  panels  for  the  washed  cotton 
studies  was  described  as  follows: 

Seveml  time*  since  the  Clemson  cotton 
dust  woflc  was  t>egun,  volanteer  human 
subjects  have  t>een  selected.  In  generaL  these 
selectios  processes  have  t>^gun  b^'  •eliciting 
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volunteers  from  the  ^neral  public  and 
excluding  those  with  respiratory  or  other 
medical  illnesses  wh  ch  would  contraindicate 
participation.  Next,  t  le  remaining  volunteers 
have  been  exposed  tj>  cardroom  cotton  dust 
(Img/m'  by  vertical  e  lutriator)  for  six-hour 
periods.  Spirometry  I  as  been  performed 
immediately  before  a  nd  after  the  six-hour 
exposures,  and  only  i  ubjects  who  have  had 
an  FEVi  decrement  a  \  at  least  five  percent 
attributable  to  these  i  cotton  dust  exposures 


have  been  selected  t( 
actual  studies ...  In 


participate  in  the 
I  the  Clemson 
experience,  approxin^ately  25-30%  of  exposed 
volunteers  have  at  leiist  a  5%  acute  reduction 
in  FEV  I  attributable  o  six  hours  of  exposure 
to  1  mg/m  '  vertical  e  utriated  cardroom  dust 

The  study  subjects  ire  thus  not  a  random 
selection  of  indi vidua  Is.  They  have  been 
specifically  selected  I  j  be  relatively  sensitive 
to  the  acute  bronchoc  onstrictor  activity  of 
cotton  dust  (but  not  si » sensitive  as  to 
preclude  safe  particip  ition — a  few  with  very 
large  acute  reduction)  in  FEV,  have  been 
excluded  during  the  si  'lection  process).  Only 
about  half  had  ever  w  arked  in  cotton  mills, 
and  very  few  gave  a  li  istory  of  having  had 
classic  byssinosis. 

The  1982  ANPR  (■  17  FR  5906)  requested 
comments  on  how  i  i/ashed  cotton  should 
be  defined,  whethei  a  performance 
standard  keyed  to  rsspiratory  effects 
was  feasible  and  a{  propriate,  and 
whether  health  or  e  :onomic  effects 
could  be  anticipate(  I  as  a  result  of 
changing  this  definition.  There  was  little 
public  comment  on  these  points. 

The  Amalgamatei  I  Clothing  and 
Textile  Workers  Un  ion  (Ex.  175-36)  and 
the  Brown  Lung  Ass  ociation  (Ex.  175-43) 
generally  opposed  c  lange  in  the 
definition  since  rese  arch  was  still  in 
progress. 

Those  persons  coi  nmenting  in  favor  of 
changing  the  definit  on  indicated, 
generally,  that  it  should  be  linked  to 
performance,  and  that  it  should  be  more 
flexible  than  the  exi  iting  provision. 
American  and  Efrid  Mills  suggested  a 
separate  definition  I  or  "raw  washed 
cotton  yam"  (Ex.  17  )-51).  The  National 
Association  of  Hosi  >ry  Manufacturers 
favored  the  use  of  si  andard.  accepted 
terms,  such  as  "dyet  "  "scoured",  and 
"bleached"  as  oppoi  ed  to  a  performance 
definition  (Ex.  175-4}). 

The  most  substan  ive  comments  came 
from  the  Washed  Cc  tton  Task  Force 
(Ex.  175-44).  Those  <  omments  described 
research  completed,  underway  and 
planned,  and  provid  »d  data  on  human 
respiratory  response  to  washed  cottons. 
Howpver.  that  subm  ssion  did  not 
include  the  specific  i  ecommendations  of 
the  Task  Force  beca  ise  research  had 
not  been  completed.  They  indicated  that 
the  washing  researcii  and  exposure 
trails  are  intended  tc  find  ways  to 
eliminate  acute  effec  Is  of  cotton  dust 
exposure.  This  effort  is  somewhat 


complicated  by  the  fact  that  the 
causative  agent  of  byssinosis  is  still 
unknown  and  it  is  also  an  object  of 
current  research. 

Thus,  comments  received  in  response 
to  the  Advance  Notice  of  Proposed 
Rulemaking  showed  a  need  to  pursue  a 
better  defiiidtion  of  washed  cotton,  but 
provided  little  new  information. 

When  OSHA  issued  its  June  10, 1983 
proposal,  it  had  not  received  the 
recommendations  of  the  Washed  Cotton 
Task  Force.  Consequently  OSHA  was 
not  in  a  position  to  expand  the  definition 
of  washed  cotton,  to  other  processes 
which  would  be  workable  and  safe  for 
employees.  OSHA  stated,  however,  that 
if  it  received  evidence  of  such  processes 
during  the  public  comment  period  it 
would  consider  such  processes  for 
inclusion  in  the  final  standard  definition 
of  washed  cotton.  The  definitions 
proposed  in  the  1983  proposal  were: 

(1)  Cotton  which  has  been  commercially 
prepared  for  medical  use  (by  heating  to  270*F 
with  0.6%  caustic  solution,  washed  with  soap 
and  tetrasodium  pyrophosphate,  bleached 
with  0.1%  solution  of  sodium  hypochlorite, 
and  scoured  with  sulfuric  acid  at  pH  of  less 
than  2.0.  then  washed  to  a  pH  of  6.0  to  7.0)  or 

(2)  Cotton  yam  or  thread  which  has  been 
scoured  in  a  caustic  bath  and  dyed  in  a  hot, 
water-based  solution. 

These  washing  processes  were  the 
ones  reported  by  Dr.  Merchant,  as  not 
causing  acute  effects.  It  was  hoped  that 
the  Washed  Cotton  Task  Force  and 
other  witnesses  would  provide  details 
on  additional  acceptable  washing 
methods,  and  that  these  could  be 
incorporated  in  the  standard. 

The  Washed  Cotton  Task  Force 
submitted  its  recommendations  as 
comments  with  extensive  supporting 
documentation  on  August  26, 1983  (Ex. 
190-10).  This  was  before  the  public 
hearing  and  gave  adequate  notice  to  any 
interested  member  of  the  public.  The 
members  of  the  Task  Force  were 
available  to  answer  questions  at  the 
public  hearings  on  OSHA's  proposal. 

The  specific  recommendations  of  the 
Task  Force  were  the  following: 

I.  Since  normal  scouring,  bleaching, 
mercerizing  and  dyeing  are  more  severe  than 
the  washing  procedure  evaluated  in  the 
'Tripartite  Studies,"  cottons  processed  by 
these  processes  should  be  considered 
"washed  cotton"  and  continue  to  be  exempt 
from  the  standard. 

II.  OSHA  should  consider  as  'washed 
cotton'  cottons  that  have  been  (1)  classed  as 
iow  middling  light  spotted  or  better,  unless 
spotted,  tinged  or  yellow-stained  (described 
in  The  Classification  of  Cotton.  USDA,  AMS. 
Agriculture  Handbook  No.  556, .  .  . );  and  (2) 
washed  on  a  rayon  rinse  system  or  a 
continuous  batt  system  as  used,  evaluated, 
and  described  ...  in  our  studies  and  at  least 
28°C  with  a  wetting  agent  and  at  a  minimum 


40:1  water  to  fiber  ratio.  Precaution  should  be 
taken  to  limit  bacterial  growth  and  endotoxin 
accumulation  in  all  baths.  If  these  cottons  are 
being  processed,  the  only  requirement  under 
the  cotton  dust  standard  should  be  medical 
surveillance,  every  year.  The  Task  Force  also 
recommends  that  environmental  monitoring 
be  conducted  in  mills  using  cotton. 

For  cottons  classed  l)elow  low  middling 
and  all  cottons  classed  as  spotted,  tinged,  or 
yellow-stained,  the  dust  level  should  be 
below  500  micrograms/m',  and  they  should 
be  at  a  minimum  bleached  before  being 
considered  "washed  cotton"  and  subject  to 
medical  surveillance  requirements. 

The  Washed  Cotton  Task  Force's 
testimony  was  submitted  in  written  form 
and  summarized  orally  at  a  hearing  held 
in  Washington.  DC  on  September  23. 
1983.  As  noted  above,  two  general 
recommendations  were  presented. 

The  basis  for  these  recommendations 
was  the  testing  results  from  human 
subject  exposure  trails.  The  Task  Force 
tested' various  grades  of  cotton, 
originating  from  several  growing  areas. 
It  examined  at  least  four  washing 
systems,  using  varying  wash  parameters 
(temperatures,  water-to-fiber  ratio, 
additives,  etc.).  After  washing,  the 
cotton  was  taken  to  the  USDA  Cotton 
Quality  Research  Center,  at  Clemson, 
South  Carolina  where  it  was  processed 
on  typical  yam  production  equipment. 
The  dusty  atmosphere  thus  generated 
was  then  blown  into  the  rooms  where 
test  panels  were  exposed  to  it.  The 
acute  reaction  of  the  exposed  persons 
was  then  measured  with  pulmonary 
function  tests,  and  the  results  were 
compared  to  that  of  control  test  panels. 

For  some  types  of  cotton  and  some 
washing  processes,  the  test  panels  had 
no  acute  reaction:  their  pulmonary 
fimction  was  the  same  as  unexposed 
control  subjects.  For  other  tests,  their 
acute  response  was  less  than  for 
luiprocessed  "raw"  cotton,  but  they 
showed  measurable  differences  when 
compared  to  unexposed  controls. 

The  first  recommendation  was  that  an 
exemption  be  continued  for  mercerized, 
dyed  and  bleached  cotton  on  the 
grounds  that  treatments  associated  with 
these  processes  were  more  severe  than 
washing  procedures  evaluated  by  the 
group  (Ex.  205B).  In  the  course  of  the 
oral  presentation,  the  Task  Force  was 
asked  to  provide  information  specifying 
the  parameters  for  those  three 
processes.  That  information  was 
submitted  to  the  Docket  on  October  28, 
1983  (Ex.  256). 

The  Task  Force  supplied  descriptions 
for  typical  processes:  continuous  warp 
mercerization,  reactive  dye  (hot),  vat 
dye  (reduced),  vat  dye  (pigment),  and 
dye  (sulfur).  Scouring  and  bleaching 
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w&K  also  described.  Ttiew  are 
swnmarized  in  the  foMowing  table: 

PRCX:ESSiNG  Oescriftions 


ProoeM 

Tamperatura* 

*amm 

Morcofization 

160  'F  10  20O'F    

Cauaiic  aoda. 

Scouring 

BleaoiMg - 

Reactive  dye  (hot).. 
Vat  dye  (pignmtt... 
Vat  dye  (reduced)... 
Dye  (sutfur) 

wef  —    

in-ftoZOBTf _. 

1»T , 

140'Fto)aO'F     .       J 

"BtaKMng 

Ofa.aaipr 
Oya.aaap. 

1«0"FlOlflOT _ 

WBTJalSCT i 

Do. 

Note— AM 
btoacturig  precMto  tt  i 


Scounng   and 


The  bleaching,  mercerizing  and 
scouring  processes  preceding  dyeing  are 
extensive,  and  in  terms  ef  the 
temperature  and  chemicals  applied,  ^ley 
approach  the  severe  washing 
specifications  used  in  the  original 
wffsbed  cotton  studies.  More  important 
is  the  fact  that  Aey  exceed  the 
specifications  for  sacceesfu!  washing 
developed  drrough  more  recent  researdi 
which  resulted  in  no  reactivity.  These 
factors  are  the  basis  both  for  the 
recommendation  of  the  Task  Force  that 
scoured,  bleached  and  dyed  cotton  and 
mercerized  yam  be  exempted  from  aH 
provisions  of  the  cotton  (iust  standard 
and  for  OSHA's  conclusion  Aat  cotton 
subject  to  the  processes  remain 
exempted  from  the  standard. 

The  second  recommendation  of  the 
Task  Force  is  that  certain  types  of 
washed  cotton  be  partially  exempt  from 
the  standard.  It  is  complex,  with  several 
variables  to  be  examined.  Specifically, 
cotton  grades  or  classifications,  washing 
systems  and  bacterial  contamination  of 
wash  water  mtrst  be  considered  in 
addition  to  water  temperatures,  water 
volumes,  and  chemical  additives. 

Cotton  Grades  and  Byssinoas 

The  USDA  establishes  a  uniform  ' 
grading  system  for  cotton;  it  was 
presented  in  summary  form  in  tfie  Task 
Force's  testimony  (Ex.  187-19, 
Attachment  2  Table  3).  Characteristics 
of  the  cotton  include  average  fiber 
length,  mioronaire,  and  odor.  Bacterial 
contamination  affects  cotton  color, 
giving  it  a  yellow  cast. 

In  effect,  the  panel  recommended  that 
a  greater  degree  of  exemption  for 
washed  higher  grade  cotton  than  for 
washed  lower  grade  cottons.  This  is 
based  on  the  acute  reaction  of  test 
panels  exposed  to  washed  cottons  of 
these  two  types.  In  both  cases, 
continued  medical  surveillance  is 
recommended  to  ensure  that  no  long- 
term  health  effect  is  incurred. 

Two  studies  in  the  series  reported  by 
the  Task  Force  are  relevant  here.  Study 
number  MQ109  tested  cottons  of  varying 
grades  from  three  growing  areas.  The 


lowest  9wle  of  cotton,  identified  as 
"C49".  'TVS",  and  "MW  usually  eKciled 
the  fpeatest  decrement  hi  PE Vi  «  among 
the  teA  panels. 

The  high  variation  in  pulmonary 
reaction  shown  in  these  tests  led  the 
Task  Force  explicitly  to  test  "worst  case 
cotton" — ^that  is.  fiber  which  was 
selected  for  its  hi^  levels  of  bacterial 
contamination,  as  indicated  by  its  low 
grade  and  growing  area,  and  laige 
decrement  in  FEV|.  In  these  tests,  large 
reductions  in  FEVi  occurred  even  where 
cotton  was  washed,  bleached  and 
scoured  on  the  continuous  ball  waahiqg 
system.  The  minimum  reduction  in  FEVi 
shown  [—Z1%1  was  greater  than  one 
type  of  unwashed  California  cotton  and 
only  slightly  less  than  one  type  of 
unwashed  Texas  ootton.  Tluis,  the  study 
demonstrated  that  washing  even  at  high 
temperaluies  (QS'C  was  used  in  these 
trials,  with  a  40:1  water-to-fiber  ratio) 
does  not  render  certain  types  of  low 
grade  cotton  completely  hamless. 
Depending  on  the  specific  wash 
conditions,  potency  was  reduced  by  at 
least  two-ihirds.  and  by  as  much  as 
ninety  percent.  Washing  greatly  reduces 
but  does  not  eliminate,  this  cotton's 
ability  to  cause  a  drt^  in  FEVi*.  Tiie 
residual  activity  is  a  matter  of  aorae 
concern,  and  for  this  reason,  the  Task 
Force  reoommended  that  lower  ^ades 
of  cotton  be  only  partially  exempted 
from  the  standard,  and  that  mei^cai 
surveillance  be  continued  where 
washed  cotton  is  used. 

Washing  Systems 

The  Task  Force  recommended  that 
exempted  cotton  be  washed  on  a  rayon 
rinse  system,  or  a  continuous  batt 
system.  Trials  using  a  wool  scouring 
system  were  less  successfiil,  as  were 
washing  tests  whidi  employed  the  batch 
kier  process.  {The  batch  kier  system  is 
used  in  dyeing  operations,  bi  the  batch 
kier  tests,  part  or  all  of  the  lack  of 
success  was  attributed  to  difficulty  in 
sufficiently  wetting  the  cotton.  When 
cotton  is  dyed  in  this  equipment,  it  is 
pre-processed,  and  there  is  less 
difficulty  in  detaining  uniform  wetting). 

Teste  results  reported  in  Exhibit  187- 
19  indicate  various  degrees  of 
efiectrveness  for  ^tte  different  washing 
systems  under  varying  conditions. 
Continuous  batt  washing  consistently 
was  more  effective  than  other  methods 
in  eliminating  or  minimizing  redactions 
in  function.  However  some  decreases  in 
FEVi  in  the  lest  panel  were  still 
statistically  significant  for  some  types  of 
ootton.  (They  were  reported  in  the  series 
of  tests  labeled  MQlOl).  The  Task  Force 
stated: 


*  *  *  (EliqMsire  to  Ike  hat  scoured  and 
bleached  oottso  *  *  *  agaia  ytelcM  as 
respoBss.  All-olhar  washiag  trsatasaiu 
redocad  tfat  bioactivHy  «f  card-geaerated 
dust  and  *  *  *  wveialcaveicMiUs  which 
were  statisticany  no  diTTfirent  than  ao  efiecL 

Washing  on  a  ooatinuoas  batt  system 
at  high  temperatw«s.  with  or  widiovt 
scour  and  bleach,  in  some  cases 
eliminated  all  reaCtr\^  and  in  all  cases 
redaoed  but  <fid  not  always  eliminate 
the  respiratory  response.  Tims,  the 
continuous  batt  system  provideB  good 
results  in  many  tested  circamstances, 
aMiOQ^  it  has  not  been  documented 
that  it  wffl  do  so  for  en  types  of  cotton, 
nor  with  every  combination  of 
temperature  and  ofter  Tariables.  In 
these  tests,  cotton  warfied  at  60*  with  a 
40:1  water-to-fiber  ratio  produced 
responses  which  were  not  aigiuficanlly 
different  from  "no  respohse". 

The  ability  of  the  rayon  rinse  washing 
system  to  mitigate  or  to  efiminate  the 
reactivity  of  cotton  dust  was  noted  in 
the  Task  Force's  testimony.  This  portioa 
of  the  testimony  was  supported  with  an 
extensive  study  by  Dr.  Brian  Boehlecke. 
whose  research  report  was  induded  as 
an  appendix  to  Exhibit  187-19.  Dr. 
Boehlecke  tested  acute  human  ' 
pulmonary  response  to  cotton  washed 
using  the  rayon  system,  and  found  that, 
for  the  test  panel  as  a  whole,  "exposure 
to  washed  cotton  dust  In  concentrations 
up  to  1  mg/m^  appeared  to  result  in 
pulaionaiy  function  response  no 
di^erent  statistically  from  that  to  no 
dust  exposure."  (Ex.  187-19.  Appendix 
B,  page  23)  Wash  temperature  used  in 
this  test  was  68°C,  similar  to  wash 
temperatures  tested  in  the  continuous 
batt  process. 

Washing  Teiupwature 

The  Task  Foroe  recommended  a 
washing  temperature  of  "at  least  28*C 
with  a  wetting  agent  and  a  40:1  water 
ratio."  The  basis  for  this 
recoBuneodation  in  research  is  nA  clear. 
Only  one  thai  was  r^orted  ia  which  a 
2a*C  wash  was  used  (MQ79^).  In  that 
trial,  a  65:1  wator-to-fiber  ratio  was 
used 

Eight  wash-only  trials  which  «sed  the 
ccmtinnons  batt  or  the  rayon  raiae 
system  are  described  in  Exhibit  187-19. 
Of  these,  none  were  oondacted  at  a 
water-to-fiber  ratio  of  less  than  40:1. 
Only  three  trials  produced  response-free 
cotton,  i.e,  MQlll-B,  MQlOl,  and 
MQ79-C 

These  data  are  too  few  to  m^e 
definitive  statements  about  all 
combinations  of  effective  washing 
treatments.  Combinations  of  lower 
water  temperature  and  lesser  water 
volume  may  be  proved  effective,  but 
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they  are  not  describ(  d  in  the  Task  Force 
submission  nor  in  ot  ler  evidence 


presented  for  OSHA 
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8  consideration. 


I  in  practice.  In 
I  during  the 
l^elyn,  chairman  of 
liat  a  temperature 
^uld  be  a  more 
ion."  (Tr.  885)  in 
!  question,  it  was 


The  single  washing  experiment  at  28 
*C  does  not  supply  enough  evidence  to 
indicate  that  temperitiu%  this  low 
sufficiently  eliminatas  reactivity.  The 
supporting  study,  appended  to  (he 
testimony,  indicates^  slightly  higher 
residue  of  endotoxin  than  in  cotton 
washed  at  higher  temperatures.  Further 
research  on  this  28  'C  washing  may  later 
lead  to  an  expansion  of  the  washed 
cotton  criteria.  For  the  present,  however, 
the  evidence  is  inadequate  to  support  an 
exemption  of  cotton  washed  at  28  *C 
with  a  40:1  water-to-nber  ratio. 

In  the  Task  Force  ^stimony,  it  is  clear 
that  the  temperature  and  the  water-to- 
fiber  ratios  recommelided  were  to  be 
considered  minima,  and  that  minimum 
levels  for  each  vanal|le  should  not 
necessarily  be  pairec 
response  to  a  questic 
hearing,  Dr.  Phil  Wj 
the  Task  Force,  said 
of  "50  'C  or  above  w( 
prudent  recommendi 

further  response  to  tl,_  ^ 

pointed  out  that  the  iiifluence  of  the 
combination  of  temperature  and  water- 
to-fiber  ratio  was  not  known  although 
the  water-to-fiber  rat  o  appeared  not  to 
be  "all  that  critical",  |ind  that  the  proper 
ratio  might  vary  withithe  wash  system 
being  used;  i.e.  highee  for  the  rayon 
system  than  the  conttiuous  batt. 

OSHA  concludes,  based  on  reviewing 
all  the  data  and  recommendations,  that 
the  minimum  criteria  for  meeting 
washed  cotton  requirfements  of  the 
standard  are  60  'C  and  a  40:1  water  to 
fiber  ratio.  That  is  tha  lowest 
combination  which  consistently 
produced  no  reactivity  in  the  continuous 
batt  system.  Higher  tj  mperatures  and/or 
higher  water  ratios  w  lich  provide  more 
protection  are  permit  ed. 

The  Task  Force  als  )  recommended 
that  only  the  better  gi  ades  of  cotton 
(low  middling,  light  s|  lotted  or  better  not 
spotted,  tinged  or  yeli  ow  stained)  be 
exempted  from  the  PI  L,  and  that  an 
exposure  limit  of  500  nicrograms  be 
established  for  bleacned,  washed  cotton 
of  lower  grades.  OShK  concludes  this 
recommendation  take(B  into  account  the 
greater  reactivity  of  hiimans  to  the  lower 
grade  cottons  in  most  of  the  washing 
tests. 

The  Task  Force  red  >mmended  that 
continued  medical  sufveillance  is 
needed  for  washed  cqtton  which  is  not 
medical  grade  or  dye<  because  the  tests 
were  just  for  acute  reactivity. 
Consequently,  medic^  examinations  are 
needed  as  a  backstop  to  make  sure  that 
long  term  chronic  efi'e  Dts  do  not  develop 
when  washed  cotton  s  used.  OSHA 


agrees  with  this  recommendation  and 
reasoning.  The  Task  Force  recommends 
that  scoured,  bleached  and  dyed  cotton, 
mercerized  yam  and  medical  grade 
cotton  should  be  exempt  from  all 
provisions  of  the  standard  including  the 
PEL  and  from  medical  surveillance. 
OSHA  agrees  with  this 
recommendation,  because  the 
conclusions  are  consistent  with  both  the 
earlier  and  the  more  recent  research,  the 
processes  are  more  severe  than  those 
processes  where  OSHA  has  created 
partial  exemptions  and  this  is  consistent 
with  OSHA's  1978  decisions.  There  is 
more  long  term  experience  with  those 
processes,  and  the  processes  are  more 
severe  than  other  permitted  types  of 
washing. 

Based  on  its  review  of  the  data, 
comments  and  the  Task  Force's 
recommendations,  OSHA  has  reached 
several  conclusions.  The  standard 
provides  for  full  or  partial  exemption  of 
washed  cotton,  in  the  following  cases. 

1.  Cotton  that  has  been  washed  and 
otherwise  prepared  to  meet  the 
requirements  of  medical  grade  cotton 
(USP)  use  is  exempt  from  all  provisions 
of  the  standard. 

2.  Cotton  that  has  been  scoured, 
bleached  and  dyed  and  mercerized  yam 
are  exempt  from  all  provisions  of  the 
standard. 

3.  Cotton  must  be  washed  in  a  facility 
which  is  open  to  inspection  by  the 
Assistant  Secretary  and  which  provides 
sufficient  evidence  to  demonstrate  that 
approved  washing  methods  were  used. 

4.  If  an  employer  uses  cotton  that  is 
washed  in  a  facility  separated  horn  the 
facility  using  the  washed  cotton  then 
documentation  of  the  washing  processes 
and  other  relevant  information  must  be 
available  at  the  worksite.  In  this  case, 
the  washing  facility  must  also  be  open 
to  inspection  by  the  Assistant  Secretary. 

5.  Cotton  that  is  classed  as  low- 
middling  light-spotted  or  better  is 
exempt  from  all  provisions  of  the 
standard  except  the  requirements  for 
medical  surveillance,  medical 
recordkeeping,  and  appendices  B.  C,  and 
D  as  they  apply  to  employees  exposed 
below  the  action  level  if  the  cotton  has 
been  washed  on  a  continuous  batt 
washing  system  or  a  rayon  rinse  system 
with  a  wash  temperature  of  60  *C  or 
higher,  and  with  a  water-to-fiber  ratio  of 
no  less  than  40:1.  Additionally,  the 
growth  of  bacteria  in  wash  and  rinse 
water  must  be  controlled  to  limit 
bacterial  contamination  of  the  cotton. 

6.  Cotton  which  is  of  grades  lower 
than  low-middling,  light  spotted,  if 
washed  tojneet  the  requirements 
specified  in  paragraph  5  and  is  bleached 
in  addition  is  exempt  from  all  provisions 
of  the  standard  except  to  the 


requirements  named  above  for  washed 
cotton  of  higher  grades  and  is  subject  to 
a  permissible  exposure  limit  of  500  /ig/ 
m'.  Environmental  monitoring  is  also 
required. 

O.  Appendices 

Appendices  A-D  are  unchanged. 
Appendix  E  has  been  added  to  provide 
an  acceptable  protocol  for 
demonstrating  that  a  cotton  dust 
exposure  measuring  instrument  is 
equivalent  to  the  vertical  elutriator.  The 
basis  for  adding  Appendix  E  is 
discussed  in  Section  IV  (D)(1)  of  the 
preamble. 

V.  Summary  of  Regulatory  Impact 
Analysis 

A.  Intmduction 

The  Draft  Regulatory  Impact  Analysis 
was  discussed  in  the  preamble  to  the 
proposed  standard  and  was  available 
for  public  review  and  comment  during 
the  mlemaking.  The  Final  Regulatory 
Impact  Analysis  (RIA)  for  this  standard, 
available  at  OSHA's  Docket  Office, 
summarizes  the  factors  discussed  in  this 
preamble  and  the  preamble  to  the 
proposal  that  led  the  Agency  to 
reconsider  the  status  of  the  1978  cotton 
dust  regulation;  and  summarizes 
OSHA's  rationale  for  making  the  final 
regulatory  determinations  which  are 
discussed  and  made  in  this  preamble. 
As  does  this  preamble,  the  final  RIA 
explains  how  the  decision  to  review  the 
standard  was  made.  This  decision  was 
precipitated  both  by  OSHA's  need  to 
determine  whether  the  risk  of  adverse 
health  effects  in  nonte}(tile  industries 
met  the  "significant  risk"  test  set  forth 
by  the  Supreme  Court's  "Benzene 
Decision,"  and  by  OSHA's  growing 
awareness  that  various  technical 
revisions  were  required  in  the 
standard's  application  to  the  textile 
industry.  As  part  of  this  evaluation,  the 
RIA  summarizes  those  issues  also 
discussed  in  the  preamble  that  relate  to 
the  need  for  regulation,  the  feasibility, 
and  the  cost-effectiveness  of  the  1978  * 
and  the  revised  standard.  The  RIA 
particularly  examines  those  changes 
which  the  Agency  believes  will  make 
the  standard  more  flexible,  and 
performance-oriented,  thereby  serving 
to  protect  workers  from  duet-related 
illness  in  a  more  effective  £ind  less 
costly  manner.  The  RIA  also  includes  a 
detailed  discussion  of  economic  and 
technical  feasibility  which  is 
summarized  below. 

B.  Technical  Feasibility/Textiles 

Section  6(b)(5)  of  the  OSH  Act 
mandates  that  OSHA  set  standards  that 
most  adequately  assure  employee  safety 
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and  health  "to  the  extent  feasible." 
Consequently,  in  the  preamble  to  the 
1978  standard.  OSHA  presented 
extensive  documentation  demonstrating 
that  it  was  technically  feasible  to  reduce 
dust  levels  in  the  cotton  textile  industry 
to  the  PEL'S  within  a  4-year  compliance 
period.  The  various  production 
processes  were  described  and  their 
applicable  dust  control  techniques  were 
discussed  in  detail.  Examples  of 
successful  innovative  control 
technologies,  especially  those  that 
sharply  increased  industry  productivity 
while  reducing  dust  levels  were 
thoroughly  examined  (43  FR  27361- 
27367).  Both  the  District  of  Columbia 
Court  of  Appeals  and  the  United  States 
Supreme  Court  subsequently  upheld 
OSHA's  determination  that  the  Cotton 
Dust  Standard  is  feasible  for  the  textile 
industry. 

As  part  of  its  review  OSHA 
contracted  with  Centaur  Associates  to 
survey  the  current  state  of  technical 
dust  control  and  to  review  the 
technological  and  economic  feasibility 
of  alternative  regulatory  provisions. 
Centaur  completed  a  comprehensive 
report  (Ex.  185)  based  upon  visits  to  15 
textile  plants,  extensive  survey  data  and 
interviews  with  numerous  industrial 
engineers  and  manufacturers  of  dust 
control  equipment  Centaur  concluded 
that,  with  the  limited  exception  of 
certain  processes  using  high  cotton 
content  coarse  yams,  it  was  technically 
feasible  for  the  industry  to  come  into 
compliance  by  the  March  27, 1984, 
deadline.  This  view  was  corroborated 
by  evidence  that  many  equipment 
companies  guarantee  their  dust  control   ° 
systems  to  maintain  dust  levels  below 
the  permissible  limits  under  most 
circumstances. 

The  new  less  "dusty"  technologies  are 
typically  based  on  systems 
characterized  by  enclosed  automatic 
feeding,  transferring  and  processing  of 
materials.  In  addition  to  emitting 
substantially  less  dust  than  the  older 
equipment,  such  processes  eliminate  the 
need  to  conduct  some  of  the  dustiest 
operations,  such  as  picking,  roving  and 
winding  operations,  while  greatly 
reducing  the  amount  of  manual  handling 
required.  Commonly  used  systems 
include  automatic  bale  openers  and 
feeders,  automatic  waste  collection  with 
pneumatic  transport  to  the  waste  house, 
fully  enclosed  chutefeed  cards,  open-end 
spinning  systems,  and  shuttleless  looms. 

Industry  exposure  data  confirmed  that 
by  1982  the  industry  had  made 
substantial  progress  toward  achieving 
compliance.  Al^'s  survey  of 
companies  employing  a  total  of  about 
72.500  workers  reported  that  roughly  80 


percent  of  cotton  textile  employees  were 
exposed  below  the  current  PEL,  with  78 
percent  of  the  employees  below  in 
twisting,  66  percent  below  in  winding, 
and  73  percent  below  in  spooling 
operations  (Ex.  175-60).  lliese  estimates 
were  substantially  confirmed  by 
Lumsden,  whose  data  from  44  textile 
plants  showed  about  84  percent  of  the 
yam  manufacturing  work  areas  in 
compliance  (Ex.  186-2);  and  by  John 
Brooks,  Nordi  Carolina  Commissioner  of 
Labor,  whose  survey  of  North  Carolina 
textile  mills  indicated  that  dust  levels 
were  below  the  PEL  in  83  percent  of  the 
spiiming  operations.  77  percent  of  the 
winding  operations  and  81  percent  of  the 
twisting  operations  (Ex.  186-4). 

In  their  post  hearing  submission  (Ex. 
280),  the  ATMI  did  not  challenge  either 
the  technical  or  the  economic  feasibility 
of  the  cotton  dust  standard  with  the 
exception  of  the  need  for  an  extension 
of  the  compliance  deadline  for 
processing  high  cotton-content  coarse 
yams.  They  noted: 

Morever,  most  of  the  capital  expenditures 
needed  to  achieve  the  PELs  specified  in  the 
present  standard  have  already  been 
committed,  and.  with  the  exception  of  the 
processing  of  coarse  count  ring  spun  yams, 
the  vast  majority  of  cotton  textile  operations 
have  largely  been  brought  into  compliance 
with  the  PELs.  For  these  reasons,  the  PELs  of 
200  fig/m'  in  yam  manufacturing  and  750  iig/ 
m'  in  slashing  and  weaving  should  remain 
unchanged  in  the  revised  standard.  (This 
endorsement  of  the  existing  PEL's  sliould  be 
read  in  conjunction  with  our 
recommendations  for  extension  of  the 
compliance  date  in  the  case  of  coarse  count 
ring  spun  yams  and  for  the  exclusion  of  oil 
mist  hotn  measurements  of  cotton  dust  under 
the  standard.  If  the  existing  PELs  remain 
unchanged,  adoption  of  our  recommendations 
on  the  foregoing  points  ...  is  essential.) 

In  earlier  testimony  and  comments, 
several  commenters  pointed  out  that  the 
available  technology  was  adequate  for 
all  but  coarse  yam  processing.  For 
example,  Burlington  Industries,  Inc. 
noted  that  dust  in  many  fiber 
preparation  areas  could  be  controlled  by 
ventilation  even  without  replacing  the 
old  machinery,  although  this  was  not 
always  cost-effective.  For  downstream 
processes,  however,  they  reported  that 
"Despite  research  efforts,  the  textile 
industry,  its  suppliers,  contractors  and 
consulting  engineers  have  not  been  able 
to  develop  "on-frame"  capture  plenums 
or  systems  capable  of  reducing  dust 
levels  to  200  /xg/m*  for  coarse  yam 
manufacturing  beyond  drawing  (i.e. 
roving,  spinning)"  (Ex.  170-14). 

John  Lumsden,  a  co-developer  of  the 
vertical  elutriator  used  to  monitor  cotton 
dust  levels,  a  participant  in  the 
byssinosis  prevalence  studies  conducted 
by  Merchant  et  al..  a  former  director  for 


North  Carolina  Occupational  Health 
Programs,  and  a  vice  president  for  a 
health  and  safety  consulting  firm  for  the 
textile  industry,  discussed  control 
technology  In  his  1982  Congressional 
testimony  (Ex.  186-2).  Lumsden 
confirmed  that  exhaust  ventilation  and 
material  handling  equipment  adequately 
control  dust  from  the  opening  to  the 
roving  process.  He  stated,  however,  that 
"the  machines,  or  frames,  that 
accomplish  spinning,  twisting,  spooling, 
or  winding  have  not.  to  this  time,  been 
retrofitted  with  local  exhaust  ventilation 
systems."  Because  dust  control  in  these 
areas  must  be  achieved  through  general 
dilution  ventilation  where  efficiency  is 
variable.  Lumsden  found  that  some  yam 
manufacturing  areas  will  experience 
dust  levels  above  the  OSHA  standard. 

During  these  same  House 
Subcommittee  hearings,  Percy 
Thackston,  Executive  Vice  President  of 
the  Bahnson  Company,  a  major  supplier 
of  dust  control  systems,  appearing  on 
behalf  of  the  American  Textile 
Machinery  Association  reached 
essentially  the  same  conclusion  and 
summarized  the  problems  in  control 
technology  by.  explaining  that 

Technology  is  presently  available  for 
controlling  dust  from  opening  through  the 
card  room  by  use  of  modem  machinery  and 
equipment . . .  From  ring  spinning  through 
warping,  it  is  a  different  story.  There  has  not 
been  a  major,  successful,  predictable 
breakthrough  in  the  dust  control  tectmology 
for  these  process  areas.  (Ex.  188-3] 

As  the  evidence  and  these  comments 
indicate,  compliance  with  engineering 
controls  is  clearly  feasible  with  one 
current  exception.  This  area  is  ring 
spinning,  winding  and  spooling  of 
relatively  coarse,  high-cotton-content 
yams  that  generally  are  used  in  denim, 
duck,  heavy  terry  cloth,  and  heavy 
industrial  fabrics.  Centaur  explained 
that  the  processing  of  coarse  yard 
produces  more  dust  because  the  dust 
emission  rate  varies  directiy  with  the 
production  rate  and  more  cotton  per 
hour  is  processed  with  the  low  count 
(coarse)  yams  than  with  the  high  count 
(fine)  yams.  Based  on  technical 
information  obtained  from  air  filtration 
and  dust  control  contractors.  Centaur 
estimated  that  the  dust  release  rate  of 
certain  coarse  yams  with  a  high  cotton 
content  is  above  the  cleaning  capability 
of  the  available  air  handling  systems. 
Indeed,  Centaur  reported  that  the  same 
air  filtration  and  dust  control  companies 
that  typically  guaranteed  compliance 
with  die  PEL  in  other  production  areas 
refused  to  assure  compliance  for  the 
spinning  and  winding  of  high-cotton- 
content  coarse  yams  because  controls 
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for  these  processe  i  were  not  always 
successful 

The  most  proini$ing  solution  to  the 
problem  appears  tip  be  the  rapid  advent 
of  open-end  spinning  systems.  This 
relatively  new  tecjinology  sharply 
reduces  dust  leveU  because  the  fibers 
are  spun  within  eiiclosed  rotors  and 
ventilation  is  designed  into  the 
machinery.  Indeed ,  the  proper  operation 
of  the  equipment  r  squires  local 
ventilation  and  efl  cient  dust  controL 
Moreover,  this  equ  ipment,  which 
fortuitously  is  besi  suited  for  the 
production  of  coar  le  yams,  significantly 
boosts  spinning  pr  iductivity  and 
completely  elimina  tes  the  roving 
process.  Some  U.S,  denim  plants  have 
already  converted  their  spinning 
operations  to  open  end  systems  to  take 
advantage  of  the  p  'oduction  efficiencies 
and  many  others  a  e  seriously 
evaluating  the  mac  tunes  {American 
Textiles,  Ex.  284).  With  this  technology 
developing  rapidlyiand  its  production 
I  dtes  already  from  M  to  5  times  higher 
than  ring  spinning  jCentaur,  Ex.  185.  p. 
3-48),  competitive  Dressures  will  make  it 
increasingly  more  iifBcult  for  firms  to 
avoid  this  conversipn. 

Nevertheless,  th^  record.indicates  diat 
open-end  systems  kave  not  yet 
overcome  several  j  roblems.  For 
example,  at  the  pre  sent  time,  yam 
produced  by  open-i  >nd  spinning  is 
weaker  (has  lower  tensile  strength)  than 
yam  that  is  ring  sp'  ui.  Also,  there  are 
some  potential  problems  with  broken 
ends  in  weaving,  aid  negative  wear  and 
appearance  properjies  of  Bnished 
fabrics. 

Because  of  these  difficulties,  O^IA 
has  granted  a  conditional  two-year 
extension  of  the  deadlines  for  the 
installation  of  engineering  control 
requirements  for  the  yam  processing 
operations  includin ;  and  following  the 
ring  spinning  of  course  high  cotton- 
content  yams.  The  evidence  indicates 
that  current  probleiis  with  open  end 
spinning  are  likely  jo  be  solved  by  the 
end  of  this  period.  This  exemption  is 
fully  described  elsewhere  in  5ie 
preeunble.  With  this  exemption, 
therefore,  the  evidefice  clearly  indicates 
that  the  cotton  dusli  standard  is 
technically  feasiblcjand  that  compliance 
has  largely  been  acmeved. 


C.  Economic  Feasii 

OSHA  must  also 
economic  feasibility 
proposed  under 
OSH  Act  OSHA  fol 


ility/Textiles 

tmonstrate  the 
of  standards 
ion  6(b)(5)  of  die 

id  that  the  1978 


standard  was  economically  feasible  for 
the  textile  industry.  This  finding  was 


specifically  upheld 


}y  both  the  District 


of  Columbia  Court  i  if  Appeals  and  the 
United  States  Supreme  Court. 


OSHA  hired  Centatu-  Associates  to 
study  the  costs  that  had  been  incurred 
and  the  costs  that  still  needed  to  be 
incurred  to  achieve  compliance  with  the 
standard,  and  to  project  the  economic 
impacts  of  the  standard.  Their  data 
confirm  that  the  standard,  as  applied  to 
the  cotton  textile  industry  as  a  whole  is 
clearly  economically  feasible.  YAanavvt, 
this  conclusion  is  strengthened  because 
it  now  appears  likely  t^t  control  costs 
are  about  one-half  of  the  estimated  costs 
that  served  as  the  basis  for  the  court 
decisions  upholding  economic 
feasibility.  In  addition,  the  revised 
standard  makes  compliance  even  more 
cost-effective  by  further  reducing  the 
costs  of  the  standard  while  retaining  the 
healdi  protection. 

In  their  post  hearing  comment,  ATMI 
did  not  question  the  economic  feasibility 
of  the  standard.  Moreover,  their 
submission  did  not  present  specific 
evidence  indicating  that  the  standard 
would  result  in  serious  economic 
feasibility  problems.  Similarly,  in  their 
earlier  response  (Ex.  175-60).  ATMI  did 
not  assert  that  tbe  textile  industry  as  a 
whole  would  be  significantly  impaired, 
although  they  argued  that,  "...  in  a 
number  of  cases,  the  economics  of  the 
situation  make  it  impossible  to  justify 
the  expenditures  that  would  be  required 
to  achieve  the  permissible  exposure 
limit.  For  that  reason,  several  marginal 
facilities  already  have  been  closed,  aiul 
one  can  expect  that  additional  closings 
will  occur  in  the  future."  The  NCC 
contended  that  some  plants  complied 
with  the  standard  by  substituting 
synthetics  for  cotton,  resulting  in  lost 
revenues  to  cotton  farmers,  handlers 
and  processors  (Ex.  175-47). 

The  cost  of  the  cotton  dust  standard 
was  one  of  the  questions  included  in  an 
ATMI  survey,  to  which  about  50  textile 
companies  employing  72,500  workers 
responded.  These  firms  reported  that 
they  had  spent  approximately  $310 
million  for  capital  equipment  to  comply 
with  the  standard  up  to  the  end  of  1961, 
and  they  expected  to  incur 
approximately  $150  million  in  additional 
capital  expenditures  to  meet  the  1964 
requirements.  ATMI  speculated  that  the 
companies  responding  to  this  survey 
may  have  been  the  more  progressive 
firms  and  stated  that,  "Consequently,  for 
the  industry  as  a  whole,  it  seems  fair  to 
assume  that  considerably  more  than 
one-third  of  the  required  capital 
expeiuiitiu'es  remain  to  be  made  in  the 
future."  The  responding  companies  also 
calculated  that  they  would  spend  about 
$20  million  in  annual  energy  costs  and 
$6  million  in  annual  maintenance  costs 
to  comply  with  the  engineering  control 
requirements  (Ex.  175-60). 


Centaur  Associates,  in  its  study  for 
OSHA  (Ex.  185),  estimated  that  the 
textile  industry  has  already  spent  $143.3 
million  in  capital  costs  that  are 
attributable  to  the  regidation,  and  still 
needs  to  spend  an  additional  $102.2 
million.  Centaur  calculated  that  the  1978 
standard  required  annual  energy  costs 
of  $27  million,  maintenance  costs  of  $2 
million,  monitoring  costs  of  $2.5  million, 
and  medical  surveillance  costs  of  $&0 
million.  The  proposed  action  level  was 
estimated  to  reduce  the  monitoring  and 
medical  siirveillance  costs  by  about  $3.3 
million  per  year.  The  ATMI  and  Centaur 
estimates  are  not  strictly  comparable 
because  Centaur  adjusted  for 
productivity  gains  by  assuming  that  all 
of  the  ventilation  costs,  but  only  17.5 
percent  of  the  new  production 
equipment  costs,  are  attributable  to  the 
OSHA  standard.  Both  surveys,  however, 
support  the  view  that  between  one-half 
to  two-thirds  of  the  required  capital 
expenditures  had  already  been  made  by 
1982. 

Centaur's  1982  projections  indicated 
that  total  future  capital  outlays  for  dust 
control  equipment  for  an  average  size 
plant  would  be  approximately  $300,000 
per  year  during  1983  and  1984.  Those 
firms  that  have  expended  little  on  dust 
control  equipment  would  face  higher 
costs  up  to  approximately  $600,000  per 
year  over  the  2-year  period  for  the 
average  size  plant  Over  60  percent  of 
these  expenchtores,  however,  would  be 
offset  by  associated  productivity  gains. 
The  1902  average  revenue  per  plant  was 
estimated  by  Centaur  to  be  $10.3  million 
(Ex.  185,  P.  7-13).  Because  cash  flow  as  a 
percent  of  sales  in  the  textile  industry 
has  averaged  4.65  percent  in  recent 
years,  an  annual  average  cash  flow  of 
$479,000  could  be  predicted.  For  many 
firms,  this  amount  would  be  adequate  to 
cover  the  additional  capital  ouday 
without  new  borrowing. 

The  textile  industry,  however,  was 
affected  by  the  depressed  condition  of 
the  national  economy  in  1982.  and  its 
profitabihty  and  cash  flow  in  that  year 
were  below  levels  of  recent  years.  Thus, 
Centaur  reported  that  the  capital 
requirements  to  comply  with  engineering 
controls  by  1964  might  be  more  than 
some  plants  could  generate  from 
internal  cash  soiuces. 

Centaur  concluded,  however,  that 
despite  the  textile  industry's  weaker 
financial  position  in  1982,  it  was 
improbable  that  conditions  were  such 
that  the  required  capital  expenditures 
could  not  be  made  (Ex.  18S,  p.  7-14). 
Centaur  noted  that  even  whoe  carii 
flow  was  not  sufficient  to  cover  capital 
expenditures,  most  firms  would  have 
adequate  access  to  financial  markets 
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because  the  greater  part  of  the  required 
capital  outlays  would  be  for  new 
equipment  to  improve  plant  production 
rates.  In  addition,  recent  tax  legislation 
has  substantially  reduced  the  after-tax 
cost  of  new  capital  investment,  and 
interest  rates  for  business  loans  have 
subsided  since  1982.  Centaur,  therefore, 
found  it  unlikely  that  the  capital 
expenditures  required  for  OSHA 
compliance  would  significanUy 
contribute  to  plant  closings.  Of  course 
the  rapid  economic  recovery  since  early 
1983  will  make  it  easier  for  even  those 
companies  that  have  delayed  installing 
dust  control  equipment  to  afford  the 
balance  of  these  expenses.  Both  ATMI 
and  the  Centaur  studies  indicate  that  the 
industry  has  indeed  made  commendable 
and  largely  successful  efforts  to  achieve 
compliance  with  the  standard. 

Public  comments  have  not  provided 
substantial  documentation  to  refute 
Centaur's  findings  of  economic 
feasibility  for  the  textile  industry.  For 
example,  John  Brooks,  Commissioner  of 
Labor  for  North  Carolina,  a  state 
producing  about  one-third  of  the 
nation's  yam,  found. that  although  a  few 
firms  may  have  economic  difficulty, 
compliance  is  feasible  in  almost  every 
instance  (Ex.  217  p.  S).  While  a  few 
comments  declared  that  requiring  the 
industry  to  shift  large  portions  of  its 
investment  funds  into  "nonproductive 
areas"  would  have  significant  adverse 
effects  on  its  competitive  position  in 
either  domestic  (NCC,  Ex.  275)  or 
international  markets  (ATMI.  Ex.  189-5; 
NCC,  Tr.  980),  the  industry  itself  notes 
that  its  recent  modernization,  "has  made 
the  American  textile  industry  the  most 
productive  in  the  world"  (Ex.  189-5,  p. 
2).  Moveover,  a  recent  report  on  the 
OSHA  standard  prepared  for  the  Office 
of  Technology  Assessment,  U.S. 
Congress,  concluded  that: 

It  would  be  hard  to  claim  that  OSHA's 
cotton  dust  regulation  has  in  any  way 
seriously  damaged  industry  profitability. 
Some  would  say  that  OSHA  has  actually 
enhanced  anc*  encouraged  profitable 
activities.  Many  corporate  executives  and 
plant  managers,  while  still  objecting  to 
various  aspects  of  the  cotton  dust  rule,  admit 
that  in  many  of  the  plants  which  they  have 
modernized  (and  they  must  modernize  to 
survive),  the  existence  of  the  OSHA  rule 
cause  them  to  make  a  more  timely  decision, 
and  in  many  cases,  a  more  systematic 
decision."  (Ex.  233,  p.  ii-iii) 

The  same  notion  was  expressed  in  a 
1980  issue  of  the  British  publication 
"Economist"  which  stated  that: 

Tougher  government  regulations  on 
workers'  health  have  unexpectedly,  given  the 
industry  a  leg  up.  Tighter  dust  control  rules 
for  cotton  plants  caused  firms  to  throw  out 
tonnes  of  old  inefficient  machinery  and  to 


replace  It  with  the  latest  available  . 
200) 


(Exh. 


Commenting  on  this  article.  Mr.  James 
King,  a  Vice  President  of  Cone  Mills, 
representing  ATMI,  agreed  that  both  the 
OSHA  standard  and  the  increased 
demand  for  wider  fabrics  of  better 
quality  contributed  to  the  rapid  pace  of 
modernization  (Tr.  705-706).  In  response 
to  the  question,  "I  take  it .  .  .  you  have 
just  said  that  the  OSHA  standard  has 
encouraged  the  American  companies 
wdiich  were  already  modernizing  and 
improving  their  productivity  to  do  so  at 
perhaps  even  a  slightly  faster  rate  than 
you  had  been  doing  so  before?",  he 
replied.  "I  think  that  generally  could  be 
said .  .  ." 

In  addition,  ACTWU  presented  data 
demonstrating  the  strong  economic 
performance  of  seven  textile  firms  that 
had  lai:gely  complied  with  the  standard 
(&c  198-B.  App.  4).  The  NCC  rejected 
this  finding,  pointing  out  that  the  profits 
per  dollar  of  net  worth  for  these  seven 
companies  were  20  percent  above  the 
industry  average  in  the  4  years 
preceding  1978,  but  2  percent  below  in 
the  four  years.subsequent  to  1978  (Tr. 
658;  Ex.  276  pp.  34-36).  In  response. 
George  Perkel,  a  consultant  to  ACTWU. 
prepared  a  trend  analysis  indicating  that 
the  companies'  profit  on  net  worth 
declined  during  the  4  years  prior  to  1978, 
but  rose  at  a  rate  of  9  percent  a  year 
during  the  4  years  subsequent  to  1978 
(Tr.  658-659). 

After  considering  the  positions  stated 
above,  OSHA  believes  ^at  there  is 
overwhelming  evidence  to  support  the 
conclusion  that  the  cotton  dust  standard 
is  economically  feasible  for  the  textile 
industry.  Indeed,  compliance  has.  for  the 
most  part,  already  been  achieved 
without  any  serious  significant  adverse 
impact 

D.  Technic^  Feasibility/Nontextiles 

The  final  amendments  to  the  cotton 
dust  standard  exempt  the  nontextile 
segments  from  all  sections  of  the  new 
cotton  dust  standard  S  1910.1043  except 
for  the  medical  surveillance  provisions 
for  cottonseed  processing  and  waste 
processing.  In  addition,  this  final  rule 
exempts  all  segments  of  the  nontextile 
industry  except  waste  recycling  and 
gametting  operations  horn  the  pre- 
existing permissible  exposure  Umit  of 
1000  ^i'glTa*  of  cotton  dust  (raw) 
specified  in  %  1910.1000  (Table  Z-1).  The 
bases  for  these  exemptions  are  the  data 
on  health  effects  which  are  discussed  in 
section  III  of  this  preamble. 

OSHA  did  not  propose  and  the  final 
rule  does  not  exempt  waste  processing 
and  gametting  operdtions  from  the  pre- 
existing standard  in  §  1910.1000  of  1000 
fig/m'  of  cotton  dust.  This  decision  was 


also  based  upon  the  health  studies 
discussed  in  Section  III  of  this  preamble 
on  health  implications  and  scope  of 
coverage  in  nontextiles.  However, 
following  the  testimony  of  all  health 
experts  commenting  at  these 
proceedings,  OSHA  is  changing  its 
interpretation  of  the  1000  fig/m* 
exposure  limit  so  that  it  applies  to 
respirable  dust  as  measured  by  a 
vertical  elutriator  or  equivalent 
instnunent  rather  than  to  total  dust. 
Respirable  dust  correlates  better  with 
the  adverse  health  effects  of  cotton  dust 
and  thereby  provides  an  improved 
measure  of  employee  exposiu«  to  the 
toxic  material.  This  interpretation  is  also 
utilized  in  the  S  1910.1043  standard. 

Section  6(b)(5)  of  the  OSH  Act 
requires  OSHA  to  determine  that  a  new 
standard  issued  imder  section  e(b)  of  the 
Act  is  techically  and  economically 
feasible.  When  OSHA  issued  the 
S  1910.1043  standard  specifying  a  500 
ftg/m'  respirable  dust  PEL  for 
nontextiles.  OSHA  made  a 
determination' of  technical  and 
economic  feasibility  based  on  data  in 
the  record.  The  knitting  industry  did  not 
challenge  that  determination.  The 
agency's  conclusion  as  to  feasibility  for 
cotton  classing  and  warehousing  was 
upheld  by  the  D.C.  Circuit,  but  the 
Supreme  Court  remanded  for 
consideration  on  other  grounds.  The 
D.C.  Circuit  upheld  technical  feasibility 
for  cottonseed  processing  but  held  that 
the  agency  had  not  demonstrated 
economic  feasibility.  No  judicial 
decision  was  issued  for  waste 
processing,  which  includes  both  waste 
recycling  and  gametting  processes.  No 
purpose  would  now  be  served  by 
reviewing  those  determinations,  since 
the  final  rule  eliminates  coverage  of 
these  segments  by  S  1910.1043  with  the 
exception  of  the  medical  provisions  for 
cottonseed  processing  and  waste 
processing  discussed  below. 

The  §  1910.1000  standard  which  will 
remain  in  effect  for  waste  recycling  and 
gametting  operations  was  issued  in  1971 
pursuant  to  section  6(a)  of  the  Act  that 
provides  that: 

without  regard  to  chapter  5  of  title  5, 
United  States  Code,  or  to  the  other 
subsections  of  this  section,  the  Secretary 
shall,  as  soon  as  practicable  during  the 
period  beginning  with  the  effective  date  of 
this  Act  and  ending  two  years  after  such 
date,  by  rule  promulgate  as  an  occupational 
safety  or  health  standard  any  national 
consensus  standard,  and  any  established 
Federal  standard,  unless  he  determines  that 
the  promulgation  of  such  a  standard  would 
not  result  in  improved  safety  or  health  for 
specifically  designated  employees.  In  the 
event  of  conflict  among  any  such  standards, 
the  Secretary  shall  promulgate  the  standard 
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which  assures  that 
safety  or  health  of 


i  restest  protection  of  the 
the  affected  employees. 


The  feasibility  reduirements 
6(b](5]  did  not  am 
6(aj  standard  and 
judicially. 

The  requiremen  s 
effect  for  waste  re  iryc. 
operations  in  addi  ion 
limit  of  1  mg  (100o|>ig]/ 
dust,  that: 


standard  does  not 
proof  on  OSHA  to 
feasibility  pursu 
addition,  the  fact 
a  waste  process 
1.000  ;ig/m*  limit 
the  lack  of  feasib 
standard.  The 
out  of  compliance 
failed  to  install  a  fi 
is  available.  Or  p 


of  section 
do  not  apply  to  that 
it  was  not  cfaallenged 

which  continue  in 
:ling  and  gametting 
~  to  the  exposure 
'm*  for  cotton 


To  achieve  compli  ince  .  .  .  admintstrativs 
or  engineering  contn  is  must  first  be 
determined  and  impi  unented  whenever 
feasible.  When  such  xmtrols  are  not  feasible 
to  achieve  full  compi  ance,  protective 
equipment  or  any  otl  er  protective  measures 
shall  be  used  to  keep  the  exposure  of 
employees  to  air  con  aminate  within  the 
hmits  prescribed  in  t  lis  section  .  .  . 
whenever  respiraton  are  used,  their  use  shall 
comply  with  1910.134 .  (S  19iai000(e)) 

From  the  statuto  7  provisions  it  can 
be  seen  that  the  de  dsion  to  retain  a  6(a) 
jlace  the  burden  of 
monstrate 
to  section  a(bM5).  In 
lat  an  existing  area  in 
operation  is  over  the 
s  not  demonstrate 


'  of  the  a(a) 
;  employer  may  be 
ause  the  employer 
asible  control  which 
,       aant  to  1910.1000(e), 
the  employer  may  I  lave  determined  that 
there  is  no  feasible  administrative  or 
engineering  control  and  is  achieving 
compliance  with  re  spirators  as  is  then 
permitted  if  that  de  termination  is 
correct. 

Evidence  on  tech  lical  and  economic 
feasibility  has  beer  introduced  to  the 
record  for  the  wast «  recycling  and 
gametting  processes.  OSHA  has 
reviewed  this  data.iand  if  the  data 
demonstrated  serious  feasibility 
difficulties  for  the  icisting  standard. 
OSHA  would  havepeconsidered  the 
1000  fig/m'standar|d  for  waste  recycling 
and  gametting  on  feasibility  grounds. 
However,  the  data  demonstrate  that  the 
standard  is  technically  feasible  and.  as 
discussed  in  the  section  below, 
economically  feasible. 

As  discussed  in  t  le  scope  and 
applicahon  section,  OSHA  is  changing 
for  health  reasons  i  s  interpretation  of 
the  method  of  moni  oring  for  the  1000 
Mg/m' standard.  Ths  prior  interpretation 
was  that  the  proper  method  of 
monitoring  was  to  r  easure  total  dust. 
OSHA  is  changing  I  le  interpretation  to 
respirable  dust  as  n  easured  by  a 
vertical  elutriator  o   equivalent. 

This  change  is  rel  evant  to  feasibility 
determinations.  The  evidence  clearly 
indicates  that  respii  able  dust  constitutes 
only  one-third  or  or  e-fourth  of  total 


JMI 


cotton  dust  particulate.  Various  NIOSH 
studies  demonstrate  this  fact,  and  were 
acknowledged  by  Dr.  Wakelyn  and  Dr. 
Ethridge.  representing  the  National 
Cotton  Council.  Therefore,  it  is 
substantially  easier  to  achieve  1000  /tg/ 
m'  of  respirable  dust  than  that  same 
level  of  total  dust  This  must  be  kept  in 
mind  when  reviewing  data  and 
comments  focusing  on  1000  ;ig/m*  of 
total  dust.  In  addition  it  should  be  kept 
in  mind  when  considering  studies 
directed  at  the  feasibility  of  achieving 
compliance  with  500  /ig/m*  respirable 
dust  level  that  it  is.  of  course, 
substantially  easier  to  achieve 
compliance  with  a  1000  fig/m* 
respirable  dust  level  than  with  a  500  /ig/ 
m' respirable  dust  level. 

In  general,  compliance  with  the  1000 
/tg/m*  respirable  dust  limit  does  not 
appear  to  be  a  problem  for  garaetters. 
Dr.  Wakelyn,  testifying  on  the  subject  of 
gametting  operations  for  the  National 
Cotton  Batting  Institute  (NCBI), 
indicated  that  technology  does  not  exist 
to  meet  a  1.0  mg/m»  (1 JXX)  ftg/m^  lotai 
dust  level  but  agreed  that,  "It  may. 
however,  be  possible  for  many  {aciUties 
to  meet  a  1.0  mg/m'  respiraBle  dust 
standard.  .  ."  (Ex.  210-C).  Similarly,  the 
NCC  confirmed  that,  ".  .  .it  may  be 
possible  in  most  facihties  to  meet  a  1 
mg/m' respirable  dust  standard"  (Ex. 
276,  p.  13).  In  two  of  die  three  plants  for 
which  OSHA  has  exposure  data,  all 
processing  areas  are  already  below 
1,000  /ig/m'  of  respirable  dust  (Ex.  L-3; 
Ex.  118X). 

Compliance  may  not  be  quite  as  easy 
for  waste  recyclers.  In  its  initial 
response  to  OSHA's  1978  proposal  to 
limit  dust  levels,  the  NCC  reported  that 
Pneumafil.  a  major  dust  control  vendor, 
believed  that  the  proposed  200  ;tg/m' 
level  could  not  be  achieved  in  waste 
recycling,  but  that  dust  levels  could  be 
reduced  sufficiently  to  permit 
compliance  with  a  500  ;ig/m*  exposure 
limit  (Ex.  99E.  p.  17).  Since  that  time, 
however,  experience  has  indicated  that 
there  would  be  some  difficulty  achieving 
500  ^g/m'  in  all  process  areas.  NIOSH 
measured  dust  levels  at  all  13  waste 
recycling  plants  and  reported  that 
respirable  dust  levels  in  8  of  the  plants 
had  overall  geometric  mean  levels 
below  500  ftg/m^  (Ex.  175-^56).  In 
response,  the  NCC  pointed  out  that 
about  31  percent  of  the  NIOSH  dust 
samples  were  taken  from  non-process 
areas.  NCC  also  noted  that  12  of  the  13 
recycling  plants  studied  by  NIOSH  had 
dust  levels  above  500  ftg/m*,  and  11  of 
the  13  plants  had  levels  above  1,000  fig/ 
m'  in  at  least  some  process  areas  (Ex. 
211-C).  Norman  Paschall.  representing 
the  Textile  Fibers  and  By-products 
Association,  testified  that  the  Pneumafil 


Company  had  tried  and  failed  to  lower 
dust  levels  to  500  ;ig/m*  in  his  plant  (Tr. 
1031). 

OSHA's  final  rules,  however,  require 
these  firms  to  meet  only  a  1,000  jig/m* 
respirable  dust  PEL.  While  Mr.  Paschall 
did  not  indicate  whether  his  plant  had 
succeeded  in  reducing  dust 
concentrations  to  this  level,  a  summary 
table  in  the  NIOSH  submission  presents 
dust  level  means  and  standard 
deviations  by  individual  manufacturing 
processes.  These  figures  cleariy  imply 
that  every  operation  must  have  achieved 
dust  levels  well  below  1,000  M'g/m' 
respirable  dust  in  at  least  several  of  the 
recycling  plants  (Exh.  175-56.  Table  5,  p. 
47).  Thus,  OSHA  beHeves  that 
engineering  controls  capable  of  reducing 
dust  levels  in  each  type  of  operation  to 
the  PEL  do  exist  and  are  currently  in 
place  in  some  establishments.  As 
discussed  above,  if  it  is  determined  that 
feasible  administrative  and  engineering 
controls  are  not  available  to  bring  a 
specific  area  below  the  PEL,  the 
employer  may  comply  by  providing 
respiratory  protection. 

OSHA  is  not  eliminating  the 
requirement  for  medical  examinations 
promulgated  in  1978  for  the  cottonseed 
processing  and  waste  processing 
industries.  The  feasibility  of  this 
provision  was  not  seriously  questioned 
during  the  1978  rulemaking  proceedings. 
However,  a  few  participants  at  the  1984 
hearing  claimed  that  medical 
examinations  were  infeasible  for  the 
cottonseed  industry.  T.S.  Schuler, 
president  of  the  National  Cottonseed 
Products  Association  (NCPA),  pointed 
out  that  the  cottonseed  industry  is 
basically  a  rural  operation  and  argued 
that  "the  medical  expertise  and  doctors 
are  just  not  available  to  do  it."  He  said 
that  his  employees  would  have  to  be 
transported  over  a  hundred  miles  to 
receive  the  required  medical 
examinations.  While  acknowledging  the 
existence  of  medical  programs  in  the 
Procter  and  Gamble  cottonseed  mills,  he 
attributed  this  capability  to  their 
unusual  size  (Tr.  1087-1089).  The  NCPA 
also  submitted  questionnaire  survey 
responses  from  about  60  percent  (36  out 
of  62)  of  the  nation's  cottonseed  mills. 
Fifty-nine  percent  of  the  mills  replied 
that  they  do  not  have  access  to  a 
pulmonary  function  testing  service,  but 
even  where  the  required  facilities  were 
available,  76  percent  of  the  time  they 
were  more  than  50  miles  away  (Ex.  281). 

OSHA,  however,  believes  that  the 
exams  could  be  provided  in  most 
instances  at  reasonable  cost.  The 
standard  does  not  require  the  person 
administering  the  test  to  be  a  physician 
as  long  as  that  individual  has  completed 
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a  NIOSH  approved  training  course  in 
spirometry  and  works  under  the  general 
supervision  of  a  physician.  As  the  textile 
industry  has  found,  consultative 
services  often  are  available  to  provide 
the  requisite  medical  services.  For 
example  John  Lumsden,  owner  of  an 
industrial  hygiene  consultation  service 
said  that  his  company  would  provide 
medical  surveillance  for  a  facility  with 
20  employees  up  to  100  miles  from  their 
headquarters  for  $400  (Tr.  1352).  See 
also  Exhibit  170-11.  In  other  instances, 
local  physician's  offices  or  regional 
hospitals  could  be  utilized  or  a  nurse  or 
other  employee  could  be  trained  at 
modest  cost  at  the  two  day  NIOSH 
program.  The  cost  of  a  spirometer  is 
about  $1,000  (Ex.  170-11).  Once  the 
demand  for  such  testa  is  established,  a 
local  physician  or  clinic  could  easily 
provide  the  service.  OSHA  believes, 
therefore,  that  the  provision  of  medical 
surveillance  is  technically  feasible  even 
in  rural  areas. 

E.  Economic  Feasibility/Nontextiles 

The  only  segments  of  the  nontextile 
industry  to  remain  covered  by  a 
permissible  exposure  limit  are  waste 
recycling  and  gametting.  As  discussed 
above  in  the  technical  feasibility 
section,  OSHA  has  determined  that  the 
pre-existing  6(a)  standard  should  not  be 
eliminated.  Therefore  the  burden  of 
proof  is  not  on  the  agency  to 
demonstrate  economic  feasibility.  To  the 
extent  that  any  capital  expenditures  are 
required,  it  is  not  because  of  a  new 
action  by  OSHA,  but  because  of  a 
failure  to  comply  with  the  existing 
standard  over  the  pa«t  13  years. 

Nevertheless,  OSHA  has  carefully 
reviewed  the  evidence  of  economic 
feasibility  for  these  segments.  This 
V  includes  the  data  presented  prior  to  the 
issuance  of  the  1978  standard  and  new 
data  supplied  by  Centaur,  the  National 
Cotton  Council  (NCC)  and  others.  Based 
on  this  evidence,  OSHA  concludes  that 
the  evidence  does  not  demonstrate  it  is 
economicalljrinfeasible  for  these 
segments  to  come  into  compliance  with 
the  existing  standard  1000  )t.%lta.\ 
interpreted  as  a  respirable  dust 
standard.  Indeed,  OSHA  concludes  that 
the  evidence  clearly  demonstrates  that  it 
is  economically  feasible  to  comply  with 
1000  ^g/m' respirable  dust  for  these 
segments. 

Centaur  did  not  collect  independent 
cost  data  but  updated  the  pre-1978 
engineering  cost  calculations  submitted 
by  the  NCC  to  account  for  price  change, 
reduction  in  cotton  waste  generated  by 
textile  mills,  and  current  levels  of    • 
compliance,  fney  did  not  attempt  to 
evaluate  the  accuracy  of  these  cost  data 
or  to  judge  whether  the  lower  estimates 


presented  in  Research  Triangle 
Institute's  1976  Inflationary  Impact 
Statement  were  more  appropriate.  For 
example,  the  major  dust  control  vendor 
relied  upon  in  NCC's  study  on  waste 
recyclers  estimated  that  the  required 
controls  "would  necessitate  at  least  a 
two-thirds  increase  in  existing  cfm  .  .  ." 
The  NCC  took  this  to  mean  a  167 
percent  rather  than  a  67  percent 
increase  in  the  required  cfm  and 
calculated  the  engineering  costs 
accordingly  (Ex.  99E,  p.  19).  Therefore, 
the  Centaur  estimates  may  be 
considered  an  upper  bound  figure.  These 
estimates  indicated  that  to  comply  with 
a  PEL  of  1,000  y%lm'  of  total  dust,  the 
waste  recycling  industry  would  incur 
capital  costs  of  $11  million  and  total 
annual  costs  of  $3.2  million,  or  roughly 
10.4  percent  of  their  total  revenues. 
Similarly,  Centaur  projected  that  the 
gametting  industry  would  incur  capital 
costs  of  $13  million  and  total  annual 
costs  of  $3.8  million,  about  1  percent  of 
their  total  revenues.  These  aimual 
compliance  costs  were  estimated  to 
amount  to  about  3.7  cents  per  pound  of 
cotton  waste  processed  by  recyclers  and 
1.9  cents  per  pound  of  cotton  waste 
processed  by  gametters.  It  should  be 
noted  that  Centaur  believed  costs  would 
achieve  compliance  with  1000  fig/m*  of 
total  dust,  but  that  OSHA  is  changing  its 
compliance  interpretation  to  require 
1000  fig/m'  of  respirable  dust.  As 
discussed  above,  this  level  is  3  to  4 
times  easier  to  achieve  than  a  1000  /ig/ 
m'  total  dust  PEL  and  consequently  the 
cost  to  achieve  compliance  would  be 
substantially  less. 

Centaur  found  that  the  selling  price  of 
cotton  waste  sold  by  textile  firms  varied 
substantially  by  fiber  type  but  averaged 
about  10  cents  per  pound.  As 
compliance  costs  were  estimated  at  only 
2  to  4  cents  per  pounds  Centaur 
determined  that  the  full  financial  impact 
on  waste  recycling  companies  would  be 
subtantially  moderated  through  the 
industry's  potential  to  pass  back  some 
proportion  of  the  production  cost 
increases  to  those  firms  supplying  the 
unprocessed  waste  materials.  Because 
sales  of  cotton  waste  are  not  a  major 
source  of  revenue  to  any  one  textile  mill 
and  mills  would  have  to  pay  for  solid 
waste  disposal  if  this  ouUet 
disappeared.  Centaur  concluded  that 
lextile  mills  would  have  no  choice  but  to 
accept  even  sharply  reduced  revenues 
from  sales  of  waste  cotton  to  keep  the 
market  for  waste  cotton  active  (Ex.  185, 
p.  7-17). 

Dean  Ethridge,  Director  of  Economic 
Services  for  the  NCC,  objected  to 
Centaur's  estimates  (Exh.  211-E).  He 
argued  that  their  results  are  presented 


as  applicable  to  the  proposed  1,000  ftg/ 
m'  total  d\u\  standard,  whereas  their 
cost  data  are  based  upon  an  earlier  NCC 
study  that  estimated  the  cost  of  meeting 
a  500  figlm* respirabJe  dust  standard. 
He  noted  that  physical  evidence 
demonstrated  that  the  proposed  1,000 
;ig/m'  total  dust  standard  was  at  least 
50  percent  more  severe  than  a  500  >t.g/m' 
respirable  dust  standard.  OSHA, 
however,  does  not  believe  that  the 
Centaur  estimates,  which  are  based  on 
industry  data,  are  too  low  because 
Centaur  adjusted  the  estimates  to  reflect 
current  dust  conditions. 

In  addition.  Dr.  Ethridge  claimed  that 
much  of  the  technical  and  financial  data 
used  by  Centaur  to  construct  their 
analysis  are  outdated.  NCC  conducted  a 
questionnaire  survey  and  received 
responses  from  about  60  percent  of  the 
waste  processing  firms  (8  out  of  13).  and 
about  38  percent  of  the  gametting  firms 
(30  out  of  approximately  80).  Applying 
these  data  to  update  the  original  NCC 
study  "using  Centaur's  method  of 
updating  energy  and  capital  costs,"  NCC 
calculated  that  compliance  costs  per 
pound  of  cotton  output  were  300  percent 
higher  than  Centaur's  estimate  for  the 
waste  recycling  industry,  and  39  percent 
higher  than  Centaur's  estimate  for  the 
gametting  industry. 

A  review  of  NCC's  analysis,  however, 
shows  several  deficiencies.  For 
example,  their  cost  calculations  for  the 
waste  recycling  industry  indicate  that 
NCC  failed  to  use  an  appropriate  capital 
recovery  formula  (Ex.  211-E,  p.7). 
Applying  the  formula  used  by  Centaur 
yields  $288,204  as  the  annuahzed  capital 
costs  per  recycling  plant  in  need  of  new 
controls  rather  than  $399,936.  Moreover, 
NCC  assumed  that  operating  costs 
amount  to  2  percent  of  capital  costs 
whereas  Centaur  had  provided  a 
plausible  rationale  for  believing  that  1.3 
percent  was  more  realistic.  As  NCC  did 
not  present  any  new  data  to  support 
their  assumption,  OSHA  has  applied 
Centaur's  1.3  percent  rate,  which  lowers 
the  NCC  figure  for  operating  costs  per 
plant  from  $29,499  to  $19,174. 

On  the  other  hand.  NCC  substantially 
underestimated  annual  energy  costs  as 
they  apparently  did  not  understand  that 
the  Centaur  procedure  would  apply  the 
factors  to  the  new  320.640  cubic  feet  per 
minute  (cfm)  required  ventilation  system 
rather  than  to  the  192,000  cfm  existing 
operating  system.  Consequently,  the 
estimated  aimual  energy  cost  per  firm  is 
approximately  twice  the  NCC  estimate, 
climbing  from  $36,009  to  $80,135.  This 
cost  is  still  substantially  below  the 
Centaur  estimate  of  $93,000  because 
Centaur  assumed  that  typical  plants 
operated  at  about  twice  the  number  of 
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hours  reported  ip  the  NCC  survey.  The 
sum  of  these  corrections  yields  a  total 
annualized  cost  bf  $367,513  for  each  out- 
of-compliance  plant  to  meet  a  dust  limit 
of  1.000  ug/m*  of  total  dust. 

As  noted  repeatedly  by  the  NCC, 
however,  the  ratio  of  the  weight  of  total 
to  respirable  dust  is  at  least  three  or  four 
to  one  (NCC,  ExJ211-E;  Tr.  1059).  Thus, 
the  above  estimates  may  approximate 
the  cost  of  dust  aontrols  designed  to 
achieve  a  standard  at  least  three  times 
harder  to  achievi  than  the  final  rule. 
While  the  extentlof  the  overestimate  is 
not  known  precisely,  the  NCC  pointed 
out  that ".  .  .  it  ii  common  knowledge 
that  constant  increments  in  severity  of 
dust  standards  result  in  more-than- 
proportionate  in(b«ases  in  the  cost  of 
meeting  the  standard."  Indeed,  an 
assumed  three  tq  one  dust  ratio  was  the 
basis  for  the  NC(i;  presumption  that  "a 
conservative  estiknate  of  the  cost  for  a 
1.0  mg/m'  total  ciist  standard  would  be 
50%  above  that  far  meeting  a  0.5  mg/m* 
vertical  elutriate*  standard."  (Ex.  211-E. 
p.3)  Estimating  tlje  cost  of  the  final 
standard  by  appl/ing  the  identical  logic 
leads  to  a  downv  rard  adjustment  of  the 
above  complianc ;  cost  figures  by  about 
two-thirds.  On  th  is  basis,  the  adjusted 
annualized  cost  p  er  recycling  plant 
needing  controls  is  $367,513  divided  by  3 
or  $122,504,  whic  i  amounts  to  about  3.1 
percent  of  the  av  trage  plant's  reported 
gross  revenue  (Ni  :C,  Ex.  211-E.  p.5.). 
Using  these  sam^  estimates,  the  cost  of 
dust  control  per  dound  of  waste  cotton 
processed  comes  to  1.1  cents, 
significantly  belo  n  the  original  Centaur 
estimate  of  3.7  cents  per  pound. 

Based  on  the  C  mtaur  assumption  that 
10  establishment!  would  need  dust 
controls,  the  abo\  e  calculations  imply 
that  the  waste  recycling  industry  would 
incur  capital  costi  i  of  about  $4,916,667 
and  total  annualii  :ed  costs  of  about 
$1,225,000  to  com( !  into  compliance  with 
the  final  PEL  of  1.  XX)  mg/m'  of 
respirable  dust.  f\  t  the  earlier  cost 
estimate  of  3.7  ceits  per  pound  to 
achieve  complian  ;e.  Centaur  concluded 
that  3  to  5  of  the  1 3  waste  recycling 
firms  might  decidi  (  not  to  continue  their 
operation.  OSHA,  however,  estimates 
that  compliance  v  ith  the  1,000  ug/m* 
respirable  dust  P!  L  would  cost  only  1.1 
cents  per  pound,  i  art  of  which  would  be 
passed  back  to  th  >  textile  mills  through 
a  lower  purchase  arice.  OSHA, 
therefore,  concluc  es  that  it  is  unlikely 
that  any  waste  re  lycling  facilities  would 
close  their  recyclifig  operation  because 
of  this  standard,  thus,  OSHA  believes 
that  the  1.000  ug/n' respirable  dust  PEL 
is  economically  fe  asible  for  waste 
recyclers. 


The  NCC  estimate  of  the  compliance 
costs  to  be  incurred  by  the  gametting 
sector  also  requires  adjustment. 
Applying  Centaur's  capital  recovery 
formula  and  operating  cost  percentage 
reduces  the  NCC  estimate  of  annual 
operating  costs  per  firm  from  $29,395  to 
$21,182  and  of  annual  operating  costs 
per  firm  fttjm  $2,168  to  1,409.  Moreover, 
the  NCC  survey  clearly  indicates  that 
Centaur  had  overestimated  energy  costs 
for  this  industry.  Centaur  calculated  that 
energy  costs  were  43.3  per  cent  of 
annualized  capital  costs  in  the  waste 
recycling  industry  and.  in  the  absence  of 
better  data,  applied  that  ratio  to 
estimate  energy  costs  for  gametters.  As 
discussed  above,  however,  the  average 
energy  cost  per  recycling  plant  is  now 
estimated  at  $60,135  (still  twice  the  NCC 
figure)  or  about  20.9  percent  of 
annualized  capital  cost.  Replacing  the 
43.3  percentage  by  the  20.9  rate  lowers 
the  NCC  energy  cost  estimate  for 
gametters  ftx)m  $12,728  to  $4,427.  This 
brings  the  total  annualized  costs  to~ 
$27,018  for  the  average  plant  with 
overexposed  workers. 

Applying  the  two-thirds  adjustment 
attributable  to  the  change  from  total  to 
respirable  dust  yields  total  annualized 
costs  per  plant  of  about  $9,000.  The 
estimated  cost  for  dust  control  per 
pound  of  cotton  waste  processed 
amounts  to  0.5  cents,  also  significantly 
below  Centaur's  original  estimate  of  1.9 
cents  per  pound.  As  noted  above,  most 
gametting  plants  may  already  meet  this 
dust  level.  Nevertheless,  if  all  gametting 
establishments  had  to  install  such 
controls,  the  resulting  capital  costs 
would  amount  to  $2,890,800  and  the  total 
annualized  costs  would  sum  to  $720,480. 
Even  at  the  earlier  1.9  cents  per  pound 
cost  estimate,  Centaur  predicted  that  no 
gametting  operations  would  close, 
although  a  few  might  decide  to  process 
synthetic  rather  than  cotton  wastes.  At 
OSHA's  revised  cost  estimate  of  0.5 
cents  per  pound  for  the  easier  to  meet 
1,000  ug/m*  respirable  dust  standard, 
the  $9,000  annual  cost  per  facility  should 
be  even  more  manageable  as  it  is  less 
than  0.7  percent  of  average  gross 
revenue  (NCC.  Ex.  211-E,  p.  9). 
Consequently,  OSHA  concludes  that  the 
1,000  ug/m*  respirable  dust  level  is 
economically  feasible  for  the  industry. 
As  explained  above,  the  final  PEL  of 
1.000  >ig/m^  of  respirable  dust  in  the 
waste  recycling  and  gametting 
industries  should  be  significantly  less 
costly  to  meet  than  either  the  1971  PEL 
of  1,000  /ig/m*  of  total  dust,  or  the  1978 
PEL  of  500  Mg/m*  of  respirable  dust.  As 
a  result,  the  costs  imposed  will  be 
significantly  lower  than  those  estimated 
by  Centaur  or  NCC.  and  the  company's 


ability  to  pass  back  these  costs  to  the 
sellers  of  waste  cotton  would  be  even 
greater  than  Centaur  had  anticipated. 
Consequently,  OSHA  has  determined 
that  the  standard  is  economically 
feasible  for  the  waste  processing  and 
the  gametting  sectors. 

OSHA  of  course  must  demonstrate 
economic  feasibility  for  the  new  medical 
surveillance  requirements  that  are 
issued  under  section  6(b)  of  the  OSH 
Act  for  cottonseed  processing  and  waste 
processing.  Upon  review  of  the 
rulemaking  record,  it  is  clear  that  the 
costs  of  these  provisions  are  so  low  in 
relation  to  the  gross  revenues  of  these 
sectors  that  the  costs  are  economically 
feasible.  The  1978  standard  required 
medical  examinations  annually  for  all 
exposed  employees,  but  the  revised  mle 
requires  that  each  employee  in  these 
industries  be  tested  only  once  every 
other  year.  Centaur  estimated  that  the 
textile  industry's  outlay  for  annual 
medical  surveillance  and  its  associated 
recordkeeping  divided  by  the  number  of 
exposed  workers  averaged  $69  (Ex.  185, 
p.  4-21).  As  that  industry  reports  a 
worker  tumover  rate  of  about  40  percent 
(ATMI,  Ex.  175-60),  the  cost  per  exam 
may  have  been  as  low  as  $49.  The 
Environmental  Resources  Group,  Inc., 
(ERG),  Inc.,  a  consultant  in 
Environmental  Sciences,  offers  the  test 
for  $300  plus  $10  per  person  tested, 
which  amounts  to  $13  per  test  if  100 
employees  are  tested  and  $70  per  test  if 
only  5  employees  are  tested  (Ex.  170-11, 
p.  3).  When  asked  the  price  to  test  20 
workers  located  100  miles  away,  John 
Lumsden,  of  ELB  Associates,  reported 
that  his  company's  minimum  fee  of 
about  $400  would  apply,  making  the  per 
employee  charge  about  $20  (Tr.  1352). 
Responses  to  the  NCPA  survey  of  36 
cottonseed  mills  showed  a  median  price 
estimate  of  $60  per  test,  although  the 
estimates  ranged  from  $11.50  to  $237 
(Ex.  L-i).  Overall,  therefore,  an  estimate 
of  $60  per  employee  exam  appears 
conservative. 

In  their  comments,  however,  the 
NCPA  disputed  the  economic  feasibility 
of  the  medical  surveillance  provision  for 
the  cottonseed  oil  industry,  maintaining 
that  the  reported  100  percent  rate  of 
worker  tiunover  (166  employees  for  82 
jobs)  would  greatly  increase  its 
economic  burden  (Ex.  281;  Ex.  Lf-4). 
OSHA  agrees  that  unusually  high 
tumover  rates  will  raise  compliance 
costs.  Moreover,  costs  for  smaller 
companies  without  in-house  medical 
staff  will  rise  more  than  proportionately 
because  new  hires  would  have  to  travel 
to  a  medical  facility  both  before  and 
after  their  initial  work  shift. 
Nevertheless,  as  the  following 
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calculations  indicate,  the  costs  do  not 
appear  to  be  overly  burdensome. 

On  the  assumption  that  newly  hired 
workers  would  need  an  additional  3 
hours  away  from  work,  that  lost 
production  amounts  to  $5  per  hour 
(these  employees  reportedly  receive  the 
minimum  wage),  and  that  travel 
expenses  per  exam  are  $4,  the  full  cost 
of  the  initial  medical  test  for  each  new 
cottonseed  mill  employee  should 
average  about  $79  ($60+$15+$4).  Thus, 
assuming  a  100  percent  turnover  rate  for 
the  industry,  the  annual  cost  of  testing 
817  new  hires  (Centaur,  Exh.  191,  p.  41) 
would  be  $79  x  817  employees  which 
equals  $64,543.  With  turnover  rates  this 
high,  it  is  difficult  to  know  how  many 
employees  would  remain  for  a  bieniiial 
examination.  Dr.  Ethhdge  of  the  NCC 
suggests  that  on  average  only  6  percent 
of  the  workforce  remain  employed  for  a 
full  year  (Ex.  L-4).  Even  if  25  percent  of 
the  employees  remain  for  2  years, 
however,  this  would  add  only  .25  x  $60  x 
817  employees  =  $12,255  of  medical 
costs  every  other  year.  The  annual  cost, 
therefore,  consists  of  half  of  this  value, 
which  is  $6,128  plus  the  $64,543 
estimated  above.  Thus,  OSHA  estimates 
the  annual  cost  of  medical  surveillance 
for  the  cottonseed  mill  processors  at 
$70,671.  With  1981/82  revenues  reported 
at  $777.6  million  (derived  from  value  per 
toA  and  number  of  tons  in  Centaur,  Ex. 
191.  pp  49,  51),  these  compliance  costs 
amount  to  less  than  one  one-hundredth 
of  one  percent  of  industry  sales  even  in 
that  year  of  low  demand.  Clearly  this 
requirement  is  economically  feasible  for 
the  cottonseed  processing  industry. 

The  worker  turnover  problem  appears 
less  severe  for  the  waste  processing 
companies  as  the  NCC  survey  (Ex.  232- 
A)  implies  rates  of  40  percent  for 
recyclers  and  21  percent  for  gametters, 
not  very  different  from  the 
approximately  40  percent  rate  reported 
for  the  textile  sector  (ATMI.  Ex.  175-60). 
Therefore,  OSHA  assumes  that  these 
industries  would  experience  biennial 
medical  surveillance  costs  similar  to  the 
$69  per  exposed  employee  reported  for 
the  textile  sector  (Centaur,  Ex.  185). 
Based  on  260  recycling  employees 
(NIOSa  Ex.  175-56)  and  880  gametting 
employees  (NCBI  Ex  210-13;  NCC  Ex. 
232A),  this  approach  yields  aimual 
medical  surveillance  costs  of  $8,970  for 
the  recycling  industry  (V^  x  $69  x  260 
employees),  and  $30,360  for  the 
gametting  industry  (V^  x  $79  x  880 
employees).  These  costs  come  to  about 
$690  for  th6  average  recycling  plant 
($8,970/13  plants),  or  less  than  0.02 
percent  of  the  average  recycling 
company's  3.9  million  gross  revenue 
(NCa  Ex.  211-E.  p.  5);  and  about  $380 


for  the  average  gametting  plant 
($30,360/80  plants),  or  about  only  0.03 
percent  of  the  average  gametting 
company's  $1.3  million  gross  revenue 
(NCC,  Ex.  211-^  p.  9).  Compliance  costs 
of  such  magnitude  would  have  almost 
no  effect  on  the  industry's  proHtability 
and  thus  are  cleariy  affordable. 

F.  Cost  Savings 

Estimates  of  cost  savings  were 
derived  for  such  changes  as  the  revised 
monitoring  frequency,  the  new  action 
level  provision,  and  the  exemption  of 
the  nontextile  sectors  from  most 
requirements  of  the  1978  standard.  Some 
other  changes  such  as  eliminating  the 
requirement  to  check  equipment  at 
specified  intervals  would  lead  to  further 
cost  savings,  but  data  available  did  not 
permit  quantification  of  those  savings. 
Other  changes  had  litUe  or  no  impact  on 
costs. 

For  the  textile  sector,  OSHA's  new 
action  level  and  reduced  monitoring 
frequency  are  estimated  to  save  at  least 
$2.7  million  per  year.  This  cost  saving 
reflects  the  change  in  both  the  required 
fi«quency  of  exposure  monitoring  from 
semiannually  to  annually  where 
exposures  are  below  the  PEL,  and  the 
required  frequency  of  medical 
surveillance  from  annually  to  biennially 
where  exposures  are  below  an  action 
level  set  at  one-half  the  PEL  Such 
revisions  lower  the  estimated  annual 
cost  for  medical  surveillance  from 
approximately  $6.6  million  to  $5.1 
million,  and  for  exposure  monitoring 
from  $2.5  million  io  $1.2  million. 
Therefore,  the  total  annual  cost  savings 
of  these  changes,  compared  with  the 
1978  standard,  are  approximately  $1.5 
million  for  medical  surveillance  and  $1.2 
milUon  for  exposure  monitoring. 

The  final  action  exempts  all  nontextile 
industries  frtjm  all  but  the  medical 
surveillance  requirements  for  cotton 
seed  processing  and  waste  processing  of 
the  1978  cotton  dust  standard;  and^ll 
but  waste  recycling  and  gametting 
operations  from  the  1971  cotton  dust 
standard.  Consequendy,  the  nontextile 
industries  will  accme  substantial 
savings  by  not  having  to  comply  with 
the  deleted  provisions  of  the  1978 
regulation.  For  example,  the  engineering 
control  savings  that  will  accrue  to  the 
waste  recycling  sector  reflects  evidence 
that  meetiig  the  final  PEL  of  1,000  >jig/n»* 
of  respirable  cotton  dust  is  significantly 
less  costly  than  meeting  the  1978  PEL  of 
500  M^g/m*  of  respirable  cotton  dust  The 
estimated  cost  savings  for  this  sector 
total  $4.9  million  in  capital  costs  and 
$280,000  in  associated  annual  operating 
costs.  For  gametting  operations,  the 
final  action  is  estimated  to  yield  capital 
cost  savings  of  $2.9  million  and 


associated  anniflil  operating  cost 
savings  of  $200,000.  The  engineering  cost 
savings  for  the  cottonseed  oil  industry 
were  based  on  a  study  by  Centaur, 
which  indicated  that  compliance  with 
the  1978  PEL  would  cost  $49.5  million  in 
capital  investment  and  $22.5  million  in 
associated  annual  operating  and 
maintenance  costs  (Ex.  191,  p.  43).  Since 
cotton  seed  mills  are  no  longer  subject 
to  a  PEL,  these  amounts  are  cost  savings 
for  this  sector. 

In  sum,*the  economic  savings  that 
would  accrue  to  the  nation's  cotton- 
using  industries  following  the  enactment 
of  this  revised  standard  are 
considerable.  OSHA  estimates  that 
exempting  nontextile  industries  from  the 
1978  standard  would  save  $57.3  milUon 
in  capital  costs,  $3.3  million  in  annual 
medical  surveillance  and  monitoring 
costs,  and  $22.9  million  in  other  annual 
operating  costs.  Within  the  textile 
sectors.  OSHA's  new  action  level  and 
monitoring  frequency  are  estimated  to 
save  at  least  $2.7  million  per  year.  In 
total,  therefore,  OSHA  estimates  that 
the  final  promulgation  of  this  revised 
standard  will  save  the  cotton  industries 
at  least  $57  J  million  in  capital  outlays 
and  $28.9  million  in  annual  operating 
expenses.  This  lowers  the  estimated 
capital  costs  of  the  1978  cotton  dust 
standard  by  18.4  percent  from  $310.6 
million  to  $253.3  million  (with  all  but 
about  $100  million  afready  spent  as  of 
1982),  and  the  annual  operating  costs  of 
that  standard  by  45  percent  (from  $64.8 
million  to  $35.8  million). 

G.  Summary  of  Regulatory  Flexibility 
Analysis 

OSHA  also  evaluated  the  cost  of 
compliance  for  relatively  small  firms  to 
determine  whether  the  final  action 
would  substantially  affect  the  economic 
viability  of  most  small  companies. 
Although  the  revised  provisions  do  not 
explicitly  grant  concessions  based  on 
firm  size.  OSHA  found  that  they  would 
give  significant  relief  to  the  many  small 
firms  engaged  in  the  processing  of 
cotton. 

The  new  action  level  and  monitoring 
frequency  will  especially  benefit  the 
smaller  firms  in  the  textile  sector.  The 
most  difficult  dust  control  problem  in 
the  textile  industry  exists  in  the  yam 
preparation  processes,  where  economies 
of  scale  typically  require  fairly  large- 
scale  plants  for  efficient  operation. 
Smaller  establishments  in  this  sector, 
however,  tend  to  perform  specialty 
weaving  functions,  which  create  less 
severe  dust  control  problems  than  their 
larger  counterparts.  Since  most  small 
firms  already  operate  at  low  dust  levels, 
the  new  action  level,  which  reduces 
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medical  surveillan  ce  requirements  at 
low  dust  levels,  sh  ould  reduce  the 
regulatory  obligatians  of  many  of  these 
smaller  textile  estiibhshments. 

In  situations  wb  >re  dust  level  limits 
require  engineerin  5  controls,  potential 
economies  of  scali  in  dust  control 
systems  become  a|i  important 
competitive  factorj  If  major  economies 
of  scale  exist  smaller  firms  would  be  at 
a  comparative  disadvantage  because 
their  unit  costs  wo|ild  be  higher  than 
those  of  larger  firnjs.  Centaur  examined 
each  of  the  compliance  activities 
required  by  the  sta  ndard  and  reported    . 
that  dust  control  ci  tsts  for  most  of  the 
textile  industry  we  re  directly 
proportional  to  output  levels. 
Consequently,  thene  was  httle  evidence 
to  suggest  that  the  unit  costs  of 
compliance  with  tne  cotton  dust 
standard  varied  w^  plant  size  for  a 
given  product  typej  Centaur  also  found, 
however,  that  larg^  textile  firms  (from 
over  $10  to  $25  mUion  is  assets)  were 
able  to  Bnance  capital  outla3(s  easier 
because,  on  average,  they  ha^higher 
proflt  margins  and  i  higher  cau  flow  as 
a  percent  of  sales  t  lan  did  smallter  firms. 
Moreover,  the  largi  r  firms  had  better 
access  to  borrowed  capital. 
Nevertheless,  Cent|iur  concluded  that 
the  profit  rate  diffe -entials  were  not 
enough  to  make  a  s  ubstantial  impact  on 
the  ability  of  the  sn  laller  firms  to  comply 
with  the  standard  c  r  compete  with 
larger  firms. 

Although  the  pre  :ise  number  of  small 
firms  using  cotton  i  1  the  nontextile 
sectors  is  unknown  reports  indicate  that 
most  of  these  indus  tries  have 
proportionately  lar]  :e  numbers  of  small 
establishments.  Foi  example,  the 
American  Cotton  S  lippers  Association 
estimated  that  over  90  percent  of  the 
companies  merchandizing  cotton  have 
fewer  than  15  emplfiyees  (Ex.  175-30), 
and  the  1977  Censub  of  Manufactures 
indicates  that  over  BO  percent  of  the 
nation's  cottonseed  mills  employ  fewer 
than  50  employees. jpor  all  nontextile 
firms,  the  revised  standard  reduces 
regulatory  burdens  as  these  companies 
(except  in  waste  pr  jcessing)  are 
exempted  fi-om  eith  er  all  requirements, 
or  all  but  the  medic  al  surveillance 
requirements. 

Within  the  waste  processing  industry, 
which  is  covered  b; '  the  1971  PEL  and 
therefore  must  insti  tute  engineering 
controls,  all  but  1  0  the  13  recycling 
plants  is  a  small  bu  jiness  with  under  40 
employees.  As  in  tl  e  textile  industry. 
Centaur  found  few  »cale  economies  for 
the  installation  of  e  igineering  controls. 
Yet  the  larger  firmsitend  to  operate  more 


than  one  work  shift 


to  spread  the  capita  I  cost  of  compliance 


which  enabled  them 


over  a  greater  output.  Dun  &  Bradstreet 
financial  figures,  while  not  specific  to 
those  waste  processing  firms  using 
cotton  (Ex.  211-A).  indicate  that  the 
larger  recycling  firms  earn  after-tax 
profits  of  about  1.85  percent  of  sales 
compared  with  1.5  percent  for  the 
smaller  firms,  but  the  smaller  firms 
return  about  15.6  percent  on  equity 
compared  with  about  9  percent  for  the 
larger  firms.  Centaur  projected  that  from 
three  to  five  of  the  smaller  companies 
would  have  difficulty  raising  the 
necessary  capital  to  comply  with  the 
proposed  PEL  of  1000  ftg/m'  of  total 
dust.  The  revised  standard,  however, 
specifies  the  PEL  in  terms  of  respirable 
dust  rather  than  total  dust,  which 
substantially  reduces  the  capital 
requirement  needed  for  compliance.  As 
discussed  above  the  change  to  a 
respirable  dust  level  eliminates  that 
difficulty  and  those  smaller  companies 
can  feasibly  comply.  In  addition,  the 
reduced  costs  for  medical  and 
environmental  surveillance  would 
effectively  moderate  the  regulatory 
burdens  imposed  upon  these  small  firms. 

Ventilation  systems  in  the  gametting 
of  cotton  waste  industries  exhibit 
significant  economies  of  scale,  with  unit 
costs  for  a  three-gamett-line  less  than 
one-half  that  qf  a  single  line.  On  the 
other  hand,  the  independent  gametters, 
which  generally  employ  less  than  20 
workers,  tend  to  operate  more  work 
shifts  than  those  gametters  affiliated 
with  larger  bedding  manufacturers. 
According  to  Dunn  &  Bradstreet  data, 
the  profits  of  independent  gametters 
(SIC  2293)  do  not  vary  by  firm  size, 
whereas  the  profits  of  the  mattress  and 
bedspring  industry  (SIC  2515)  acutally 
showed  higher  profits  for  the  smaller 
firms  (Ex.  185).  Because  gametters  can 
process  synthetic  as  well  as  cotton 
waste.  Centaur  assimied  that  no  small 
gametters  would  be  forced  out  of  the 
waste  fiber  business.  In  addition,  the 
revised  standard  defines  the  PEL  in 
terms  of  respirable  rather  than  total 
dust,  requires  less  frequent  medical 
surveillance  and  no  monitoring  burden, 
and  therefore  substantially  reduces  the 
regulatory  costs  imposed  upon  these 
small  firms. 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  96-354.  94  Stat.  1164, 
5  U.S.C.  601  etseq.),  the  Assistant 
Secretary  has  assessed  the  impact  of  the 
revised  standard  and  concludes  that  the 
enactment  of  the  new  action  level,  the 
various  exemptions,  and  the  other 
technical  revisions  will  moderate  the 
compliance  costs  of  many  small  cotton- 
consuming  businesses,  and  that  the 
regulatory  burden  of  the  revised  cotton 
dust  standard  should  not  substantially 


affect  the  economic  viability  of  small 
companies. 

H.  Environmental  Assessment— Finding 
of  No  Significant  Impact 

In  December  1977,  OSHA  published  a 
Final  Environmental  Impact  Statement 
(FEIS)  on  the  1976  proposed  cottoti  dust 
standard.  The  FEIS  concluded  that  the 
proposed  action  would  not  result  in  any 
significant  impact  to  the  general  quality 
of  the  human  environment  extemal  to 
the  workplace,  particularly  in  terms  of 
ambient  air  quality,  water  quality,  or 
solid  waste  disposal.  On  June  10, 1983, 
OSHA  published  a  Notice  of  Proposed 
Rulemaking  (48  FR  26962-26984)  for 
occupational  exposure  to  cotton  dust.  At 
that  time,  information  was  solicited  from 
the  public  on  a  variety  of  issues 
including  possible  environmental   • 
impacts  of  the  proposed  revised 
standard.  The  comment  period  for  the 
NPRM  ended  on  August  9. 1983.  and  no 
new  or  additional  information  was 
received  pertaining  to  environmental 
issues.  The  final  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321.  et  seq.). 
the  requirements  of  the  Council  on 
Environmental  Quality  (40  CFR  Part 
1500),  and  OSHA's  DOL  NEPA 
regulations  (29  CFR  Part  11).  As  a  result 
of  this  review,  the  Assistant  Secretary 
has  determined  that  the  conclusions 
drawn  in  the  FEIS  remain  valid,  that  no 
amended  impact  statement  is  required, 
and  that  the  proposed  mle  will  not  have 
a  significant  impact  on  the  extemal 
environment.  Impacts  on  the  workplace 
environment  are  discussed  in  other 
portions  of  this  preamble  and  in  other 
Agency  notices  on  cotton  dust  (47  FR 
5906-5910.  February  9. 1982;  43  FR 
27350-27394.  June  23, 1978;  41  FR  56498- 
56527.  December  26. 1976). 

The  preceding  paragraphs  and  the 
preamble  to  this  Notice  serve  as  the 
environmental  assessment  and  finding 
of  no  significant  impact. 

VI.  Repeal  of  Standard  for  ConsttuctioD 
Industry  and  Amendment  of  {  1910.1000. 

A.  Repeal  of  Standard  for  Construction 
Industry  ■ 

The  1978  cotton  dust  standard  was 
applied  to  the  construction  industry  by 
29  CFR  1910.19(f).  In  its  proposal.  OSHA 
proposed  to  eliminate  coverage  of  the 
constmction  industry  by  repealing 
§  1910.19(f).  The  basis  was  that  OSHA 
has  no  knowledge  of  any  exposures  in 
the  construction  industry.  No  contrary 
evidence  or  comments  were  received. 
The  construction  industry  supports  the  , 
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change.  Accordingly  OSHA  is  repealing 
29  CFR  1910.19(0  for  the  reason  stated  in 
the  profrasal. 

B.  Interpretation  of  Cotton  Dust  Entry  in 
Table  Z-1  of§  1910.1000 

The  current  entry  in  Table  7r-\  of 
S  1910.1000  reads  "Cotton  dust  (raw)" 
and  sets  an  exposure  limit  of  1  mg/M' 
(1000  Mg/MI.  That  limit  which  has 
existed  since  1971,  has  applied  to  all 
non-textile  operations  while  S  1910.1043 
has  been  stayed  as  discussed  in  section 
I.E.  of  this  preamble  above.  There  is  a 
footnote  (with  a  printer's  error  in  the 
1984  ed.  of  the  CFR)  stating  that  'This 
standard  applies  in  cotton  yam 
manufacturing  until  compliance  with 
§  1910.1043  (c)  and  (e)  is  achieved." 

The  table  entry  remains  unchanged. 
The  footnote  entry  is  changed.  The 
current  footnote  is  obsolete  and  omitted. 
It  indicated  that  yam  manufacturers 
were  to  achieve  a  1  mg/M'  PEL  with 
engineering  controls  until  they  were 
required  to  achieve  200  ^g/M'  with 
engineering  controls  on  March  27, 1984. 
That  date  has  passed  and  yam 
manufacturers  are  now  required  to 
achieve  200  ^.g/M'so  there  is  no 
purpose  in  retaining  that  footnote. 
(There  is  an  exception  for  coarse  count 
yam  production  discussed  in  IV.M. 
above.)  The  textile  industry  is  now  fully 
covered  by  §1910.1043  and  this  entry 
has  no  future  relevance  for  the  textide 
segment. 

OSHA  is  exempting  knitting,  classing, 
warehousing  and  cottonseed  processing 
from  1  mg/M*  hmit  and  retaining 
coverage  of  the  waste  processing 
industry  under  this  limit  based  on  an 
analysis  of  the  health  data.  Accordingly 
a  footnote  "e"  has  been  added  to  the 
"cotton  dust  (raw) — 1  mg/M*'  entry. 
The  second  sentence  of  the  footnote 
indicates  that  this  entry  applies 
generally  only  to  the  "cotton  waste 
processing  operations  of  waste  recycling 
(sorting,  blending,  cleaning,  and 
willowing)  and  gametting." 

In  addition  health  data  indicate  that 
this  exposure  limit  will  be  more 
protective  of  workers  if  interpreted  to  be 
measured  as  "respirable  dust  as 
measured  by  a  vertical  elutriator  cotton 
dust  sampler  or  equivalent  instrument." 
The  Hrst  sentence  of  the  footnote 
indicate  that  this  is  the  proper 
interpretation. 

The  health  reasons  for  these 
provisions  generally  are  discussed  at 
length  in  section  III.  of  this  preamble, 
above.  The  discussion  of  the 
interpretation  of  measuring  technique 
and  the  retention  of  coverage  for  waste 
processing  operations  can  be 
specifically  found  in  section  III.D.  The 
feasibility  implications  of  these 


provisions  are  disctissed  in  section  V.D. 
and  E.  above. 

It  is  the  intention  that  there  remain  no 
gaps  in  coverage  and  that  existing 
provisions  not  terminate  unless  the  new 
provisions  are  in  effect 

List  of  Subjecto  in  29  CFR  Fart  1910 

Occupational  safety  and  health. 
Health,  Cotton  dust 

Vn.  Authority  and  Signature 

This  dociunent  was  prepared  under 
the  direction  of  Patrick  R.  Tyson,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Ave,  NW.,  Washington,  DC  20210. 
Accordingly,  pursuant  to  sections  6(b), 
8(c)  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  655, 
657),  29  CFR  Part  1911  and  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736),  29 
CFR  Part  1910  is  hereby  amended  as  set 
forth  below. 

Signed  at  Washington.  DC,  this  Sth  day  of 
December,  1985. 

Patrick  R.  TyMMi, 

Acting  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

VnL  Amended  Standards 

PART  1910— [AMENDED] 

Part  1910  of  Tide  29  of  Uie  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  Subpart  B 
of  Part  1910  is  revised  to  read  as  set 
forth  below,  and  the  authority  citations 
following  all  sections  in  Subpart  B  of 
Part  1910,  except  for  source  citations  (FR 
citations)  and  Effective  Date  Notes,  are 
removed: 

Authority:  Sees.  4, 6,  and  8  of  the 
Occupational  Safety  and  Health  Act,  29 
U.S.C.  653.  655,  657;  Walsh-Healey  Act  41 
U.S.C.  35  et  seq.;  Service  Contract  Act  of 
1965.  41  U.S.C.  351  et  seq.;  Pub.  L  91-54. 40 
U.S.C  333;  Pub.  L  85-742.  33  U.S.C.  941; 
National  Foundation  on  Arts  and  Humanities 
Act,  20  U.S.C.  951  et  seq.;  Secretary  of  Latrar's 
Orders  12-71  (36  FR  8754),  8-76  (41  FR  2505), 
or  9-83  (48  FR  35736);  and  29  CFR  Part  1911. 

§1910.19    [Amended] 

2.  Paragraph  (f)  of  §  1910.19  is  hereby 
removed  and  reserved. 

3.  The  authority  citation  for  Subpart  Z 
of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  6  and  8,  Occupational 
Safety  and  Health  Act.  29  U.S.C.  655. 657; 
Secretary  of  Labor's  Orders  No.  12-71  (36  FR 
8754).  8-76  (41  FR  25059),  or  9-83  (48  FR 
35736).  as  applicable;  and  29  CFR  Part  1911. 

Section  1910.1000  Tables  Z-1.  Z-2.  Z-3  also 
issued  under  S  U.S.C.  553. 


Section  1910.1000  not  issued  under  29  CFR 
Part  1911.  except  for  "Arsenic"  and  "Cotton 
Dust"  listings  in  Table  Z-1. 

Section  1910.1001  also  issued  under  Sec. 
107  of  Contract  Worlc  Hours  and  Safety 
Standards  Act,  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  Part  1911:  also  issued 
under  5  U.S.C.  553. 

Sections  1910.1003  through  1910.1018  also 
issued  under  29  U.S.C.  653. 

Section  1910.1025  also  issued  under  29 
U.S.C.  653  and  5  U.S.C  556. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Sections  1910.1045  and  1910.1047  also 
issued  under  29  U.S.C  653. 

SecHons  1910.1499  and  1910.1500  also 
issued  under  5  U.S.C  553. 

4.  In  Table  Z-1  of  §  1910.1000,  the 
footnote  attached  to  the  entry  "Cotton 
Dust  (raw)"  is  removed  and  a  footnote 
"e"  is  added  to  die  entry  "Cotton  Dust 
(raw)"  to  read  as  follows: 

{19iai000    Ak  contaminants. 


TA81£Z-1 


SubManoa. 


p/m*    mg/in' 


Cotton  dust  (rw).. 


■  This  8  hour  Sriw  weigmed  average  a  tor  maontike  duat 
as  mesiurod  l>y  s  vertical  elutnator  conon  duat  sampler  or 
aquivalarK  iriatnjrnant  Thia  tttiM  waniHod  average  applwa  to 
the  cotton  wssis  processing  operations  ol  wests  recycling 
(soning.  Iilending,  dewiing.  tni  nwSowing)  snd  gemeOing 

5.  Section  1910,1043  is  revised,  except 
for  Appendices  A-i}  which  remain 
imchanged.  to  read  as  follows: 

§1910.1043    Cotton  dust 

(a)  Scope  and  application.  (1)  This 
section,  in  its  entirety,  applies  to  the 
control  of  employee  exposure  to  cotton 
dust  in  all  workplaces  where  employees 
engage  in  yam  manufacturing,  engage  in 
slashing  and  weaving  operations,  or 
woric  in  waste  houses  for  textile 
operations. 

(2)  This  section  does  not  apply  to  the 
handling  or  processing  of  woven  or 
knitted  materials;  to  maritime 
operations  covered  by  29  CFR  Parts  1915 
and  1918;  to  harvesting  or  ginning  of 
cotton:  or  to  the  construction  industry. 

(3)  Only  paragraphs  (h)  Medical 
surveillance,  (k)(2)--(4)  Recordkeeping — 
Medical  Records,  and  Appendices  B,  C 
and  D  of  this  section  apply  in  all  work 
places  where  employees  exposed  to 
cotton  dust  engage  in  cottonseed 
processing  or  waste  processing 
operations. 

(4)  This  section  applies  to  yam 
manufacturing  and  slashing  and 
weaving  operations  exclusively  using 
washed  cotton  (as  defmed  by  paragraph 
(n)  of  this  section)  only  to  the  extent 
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specified  by  pi  ragraph  (n)  of  this 
section. 

(5)  This  section,  in  its  entirety,  applies 
to  the  control  ()f  all  employees  exposure 
to  the  cotton  dtst  generated  in  the 
preparation  of  jwashed  cotton  from 
opening  until  tie  cotton  is  thoroughly 
wetted.  J 

(6)  This  sect^n  does  not  apply  to 
icnitting,  classitig  or  warehousing 
operations  except  that  employers  with 
these  operatioiis,  if  requested  by 
NIOSH.  shall  ^nt  NIOSH  access  to 
their  employees  and  workplaces  for 
exposure  monitoring  and  medical 
examinations  fbr  purposes  of  a  health 
study  to  be  per  brmed  by  NIOSH  on  a 
sampling  basis 

(b)  Definitioi  is.  For  the  purpose  of  this 
section: 

"Assistant  S(  icretary"  means  the 
Assistant  Seen  tary  of  Labor  for 
Occupational  SJafety  and  Health.  U.S. 
Department  of  Labor,  or  designee: 

"Blow  downi  means  the  genersJ 
cleaning  of  a  rdom  or  a  part  of  a  room 
by  the  use  of  compressed  air. 

"Blow  off"  means  the  use  of 
compressed  airffor  cleaning  of  short 
duration  and  u^ally  for  a  specific 
machine  or  anyj  portion  of  a  machine. 

"Cotton  dustt  means  dust  present  in 
the  air  during  the  handling  or  processing 
of  cotton.  whic&  may  contain  a  mixture 
of  many  substai  ices  including  ground  up 
plant  matter.  61  ler,  bacteria,  fiuigi.  soil, 
pesticides,  non-  cotton  plant  matter  and 
other  contamin;  mts  which  may  have 
accumulated  w;  th  the  cotton  during  the 
growing,  harvesting  and  subsequent 
processing  or  storage  periods.  Any  dust 
present  during  be  handling  and 
processing  of  c(  tton  through  the 
weaving  or  knit  ting  of  fabrics,  and  dust 
present  in  other  operations  or 
manufacturing  Processes  using  raw  or 
waste  cotton  fitters  or  cotton  fiber 
byproducts  boa  textile  mills  are 
considered  cottin  dust  within  this 
definition.  Lubricating  oil  mist 
associated  withi  weaving  operations  is 
not  considered  cotton  dust 

"Director"  m^s  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  U.S. 
Department  of  Health  and  Human 
Services,  or  designee. 

"Equivalent  lastrument"  means  a 
cotton  dust  sampling  device  that  meets 
the  vertical  elutriator  equivalency 
requirements  as  described  in  paragraph 
(d){l)(iii)  of  this  section. 

"Lint-free  resj  irable  cotton  dust" 
means  particles  of  cotton  dust  of 
approximately  15  micrometers  or  less 
aerodynamic  equivalent  diameter 
"Vertical  elutiiator  cotton  dust 
sampler"  or  "vei  tical  elutriator"  means 
a  dust  sampler  i  /hich  has  a  particle  size 


UMI 


cut-off  at  approximately  15  micrometers 
aerodynamic  equivalent  diameter  when 
operating  at  the  flow  rate  of  7.4  ±  0.2 
liters  of  air  per  minute; 

"Waste  processing"  means  waste 
recycling  (sorting,  blending,  cleaning 
and  willowing]  and  gametting. 

"Yam  manufacturing"  means  all 
textile  mill  operations  from  opening  to, 
but  not  including,  slashing  and  weaving. 

(c)  Permissible  exposure  limits  and 
action  levels — (1)  Permissible  exposure 
limits,  (i)  The  employer  shall  assure  that 
no  employee  who  is  exposed  to  cotton 
dust  in  yam  manufacturing  and  cotton 
washing  operations  is  exposed  to 
airborne  concentrations  of  lint-free 
respirable  cotton  dust  greater  than  200 
^g/m'  mean  concentration,  averaged 
over  an  eight-hour  period,  as  measured 
be  a  vertical  elutriator  or  an  equivalent 
instrument 

(ii)  The  employer  shall  assiu%  that  no 
employee  who  is  exposed  to  cotton  dust 
in  textile  mill  waste  house  operations  or 
is  exposed  in  yam  manufacturing  to  dust 
from  "lower  grade  washed  cotton"  as 
defined  in  paragraph  (n)(5)of  this  section 
is  exposed  to  airborne  concentrations  of 
lint-free  respirable  cotton  dust  greater 
than  500  ^g/m'  mean  concentration, 
averaged  over  an  eight-hour  period,  as 
measured  by  a  vertical  elutriator  or  an 
equivalent  instnunent. 

(iii)  The  employer  shall  assure  that  no 
employee  who  is  exposed  to  cotton  dust 
in  the  textile  processes  known  as 
slashing  and  weaving  is  exposed  to 
airborne  concentrations  of  lint-free 
respirable  cotton  dust  greater  than  750 
^g/m*mean  concentration,  averaged 
over  an  eight  hour  period,  as  measured 
by  a  vertical  elutriator  or  an  equivalent 
instrument. 

(2)  Action  levels,  [i]  The  action  level 
for  yam  manufactiuing  and  cotton 
washing  operations  is  an  airborne 
concentration  of  lint-free  respirable 
cotton  dust  of  100  fig/m'  mean 
concentration,  averaged  over  an  eight- 
hour  period,  as  measured  by  a  vertical 
elutriator  or  an  equivalent  instrument. 

(ii)  The  action  level  for  waste  houses 
for  textile  operations  is  an  airborne 
concentration  of  lint-free  respirable 
cotton  dust  of  250  fig/m'  mean 
concenfration,  averaged  over  an  eight- 
hour  period,  as  measured  by  a  vertical 
elutriator  or  an  equivalent  instrument. 

(iii)  The  action  level  for  the  textile 
processes  known  as  slashing  and 
weaving  is  an  airborne  concentration  of 
lint-free  respirable  cotton  dust  of  375 
p.g/m'mean  concentration,  averaged 
over  an  eight-hour  period,  as  measured 
by  a  vertical  elutriator  or  an  equivalent 
instnmient. 

(d)  Exposure  monitoring  and 
measurement— [1]  General,  (i)  For  the 


purposes  of  this  section,  employee 
exposure  is  that  exposure  which  would 
occur  if  the  employee  were  not  using  a 
respirator. 

(ii)  The  sampling  device  to  be  used 
shall  be  either  the  vertical  elutriator 
cotton  dust  sampler  or  an  equivalent 
instnunent. 

(iii)  If  an  alternative  to  the  vertical 
elutriator  cotton  dust  sampler  is  used, 
the  employer  shall  establish  equivalency 
by  reference  to  an  OSHA  opinion  or  by 
documenting,  based  on  data  developed 
by  the  employer  or  supplied  by  the 
manufacturer,  that  the  alternative 
sampling  devices  meets  the  following 
criteria: 

(A)  It  collects  respirable  particulates 
in  the  same  range  as  the  vertical 
elutriator  (approximately  15  microns); 

(B)  Replicate  exposure  data  used  to 
establish  equivalency  are  collected  in 
side-by-side  field  and  laboratory 
comparisons;  and 

(C)  A  minimum  of  100  samples  over 
the  range  of  0.5  to  2  times  the 
permissible  exposure  limit  are  collected, 
and  90%  of  these  samples  have  an 
accuracy  range  of  plus  or  minus  25  per 
cent  of  the  vertical  elutriator  reading 
with  a  95%  confidence  level  as 
demonsfrated  by  a  statistically  valid 
protocol.  (An  acceptable  protocol  for 
demonstrating  equivalency  is  described 
in  Appendix  E  of  this  section.) 

(iv)  OSHA  will  issue  a  written  opinion 
statiiig  that  an  instrument  is  equivalent 
to  a  vertical  elutriator  cotton  dust 
sampler  if 

(A)  A  manufacturer  or  employer 
requests  an  opinion  in  writing  and 
supplies  the  following  information: 

[1]  Sufficient  test  data  to  demonsfrate 
that  the  instrument  meets  the 
requirements  specified  in  this  paragraph 
and  the  protocol  specified  in  Appendix 
E  of  this  section; 

[2]  Any  other  relevant  information 
about  the  instrument  and  its  testing 
requested  by  OSHA;  and 

(5)  A  certification  by  the  manufacturer 
or  employer  that  the  information  , 
supplied  is  accurate,  and 

(B)  if  OSHA  finds,  based  on 
information  submitted  about  the 
instrument,  that  the  instrument  meets 
the  requirements  for  equivalency 
specified  by  paragraph  (d)  of  this 
section. 

(2)  Initial  monitoring.  Each  employer 
who  has  a  place  of  employment  within 
the  scope  of  paragraph  (a)(1),  (a)(4),  or 
(a)(5)  of  this  section  shall  conduct 
monitoring  by  obtaining  measurements 
which  are  representative  of  the 
exposure  of  all  employees  to  airborne 
concentrations  of  lint-free  respirable 
cotton  dust  over  an  eight-hour  period. 
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The  sampling  program  shall  include  at 
least  one  determination  during  each 
shift  for  each  work  area. 

(3)  Periodic  monitoring,  (i)  If  the 
initial  monitoring  required  by  paragraph 
(d)(2)  of  this  section  or  any  subsequent 
monitoring  reveals  employee  exposure 
to  be  at  or  below  the  permissible 
exposure  limit  the  employer  shall  repeat 
thejnonitoring  for  those  employees  at 
least  annually. 

(ii)  If  the  initial  monitoring  required  by 
paragraph  (d)(2)  of  this  section  or  any 
subsequent  monitoring  reveals  employee 
exposure  to  be  above  the  PEL,  the 
employer  shall  repeat  the  monitoring  for 
those  employees  at  least  every  six 
months. 

(iii)  Whenever  there  has  been  a 
production,  process,  or  control  change 
which  may  result  in  new  or  additional 
exposure  to  cotton  dust,  or  whenever 
the  employer  has  any  other  reason  to 
suspect  an  increase  in  employee 
exposure,  the  employer  shall  repeat  the 
monitoring  and  measurements  for  those 
employees  affected  by  the  change  or 
increase. 

(4)  Employee  notification,  (i)  Within 
twenty  working  days  after  the  receipt  of 
monitoring  results,  the  employer  shall 
notify  each  employee  in  writing  of  the 
exposure  measurements  which 
represent  that  employee's  exposure. 

(ii)  Whenever  the  results  indicate  that 
the  employee's  exposure  exceeds  the 
applicable  permissible  exposure  limit 
specified  in  paragraph  (c)  of  this  section, 
the  employer  shall  include  in  the  written 
notice  a  statement  that  the  permissible 
exposure  limit  was  exceeded  and  a 
description  of  the  corrective  action 
taken  to  reduce  exposure  below  the 
permissible  exposure  limit. 

(e)  Methods  of  compliance — (1) 
Engineering  and  work  practice  controls. 
The  employer  shall  institute  engineering 
and  work  practice  controls  to  reduce 
and  maintain  employee  exosure  to 
cotton  dust  at  or  below  the  permissible 
exposure  limit  specified  in  paragraph  (c) 
of  this  section,  except  to  the  extent  that 
the  employer  can  estabhsh  that  such 
controls  are  not  feasible. 

(2)  Whenever  feasible  engineering  and 
woric  practice  controls  are  not  sufficient 
to  reduce  employee  exposure  to  or 
below  the  permissible  exposure  limit, 
the  employer  shall  nonetlieless  institute 
these  controls  to  reduce  exposure  to  the 
lowest  feasible  level,  and  shall 
supplement  these  controls  with  the  use 
of  respirators  which  shall  comply  with 
the  provisions  of  paragraph  (f)  of  this 
section. 

(3)  Compliance  program,  (i)  Where  the 
most  recent  exposure  monitoring  data 
indicates  that  any  employee  is  exposed 
to  cotton  dust  levels  greater  than  the 


permissible  exposure  limit,  the  employer 
shall  establish  and  implement  a  written 
program  sufficient  to  reduce  exposiues 
to  or  below  the  permissible  exposure 
limit  solely  by  means  of  engineering 
controls  and  work  practices  as  required 
by  paragraph  (e)(1)  of  this  section. 

(ii)  The  written  program  shall  include 
at  least  the  following: 

(A)  A  description  of  each  operation  or 
process  resulting  in  employee  exposure 
to  cotton  dust  at  levels  greater  than  the 
PEL; 

(B)  Engineering  plans  and  other 
studies  used  to  determine  the  controls 
for  each  process; 

(C)  A  report  of  the  technology 
considered  in  meeting  the  permissible 
exposure  limit; 

(D)  Monitoring  data  obtained  in 
accordance  with  paragraph  (d)  of  this 
section; 

(E)  A  detailed  schedule  for 
development  and  implementation  of 
engineering  and  work  practice  controls, 
including  exposure  levels  projected  to 
be  achieved  by  such  controls; 

(F)  Work  practice  program;  and 

(G)  Other  relevant  information, 
(iii)  The  employer's  schedule  as  set 

forth  in  the  compliance  program,  shall 
project  completion  of  the 
implementation  of  the  compliance 
program  no  later  than  March  27, 1984  or 
as  soon  as  possible  if  monitoring  after 
March  27, 1984  reveals  exposures  over 
the  PEL,  except  as  provided  in 
paragraph  (m](2)(ii)(B)  of  this  section. 

(iv)  The  employer  shall  complete  the 
steps  set  forth  in  his  program  by  the 
dates  in  the  schedule. 

(v)  Written  programs  shall  be 
submitted,  upon  request,  to  the 
Assistant  Secretary  and  the  Director, 
and  shall  be  available  at  the  worksite 
for  examination  and  copying  by  the 
Assistant  Secretary,  the  Director,  and 
any  affected  employee  or  their 
designated  representatives. 

(vi)  The  written  program  required 
under  paragraph  (e)(3)  of  this  section 
shall  be  revised  and  updated  when 
necessary  to  reflect  the  current  status  of 
the  program  and  current  exposure 
levels. 

(4)  Mechanical  ventilation.  When 
mechanical  ventilation  is  used  to  control 
exposure,  measurements  which 
demonstrate  the  effectiveness  of  the 
system  to  control  exposure,  such  as 
capture  velocity,  duct  velocity,  or  static 
pressure  shall  be  made  at  reasonable 
intervals. 

(f)  Use  of  respirators — (1)  General. 
Where  the  use  of  respirators  is  required 
under  this  section,  the  employer  sliall 
provide,  at  no  cost  to  the  employee,  and 
assure  the  use  of  respirators  which 
comply  with  the  requirements  of  this 


paragraph  (f).  Respirators  shall  be  used 
in  the  following  circumstances: 

(i)  During  the  time  periods  necessary 
to  install  or  implement  feasible 
engineering  controls  and  work  practice 
controls; 

(ii)  During  maintenance  and  repair 
activities  in  which  engineering  and  work 
practice  controls  are  not  feasible; 

(iii)  In  worii  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  permissible  exposure 
limits; 

(iv)  In  operations  specified  under 
paragraph  (g)(1)  of  this  section;  and 

(v)  Whenever  an  employee  requests  a 
.  respirator. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 
section,  the  employer  shall  select  the 
appropriate  respirator  from  Table  I 
below  and  shall  assure  that  the 
employee  uses  the  respirator  provided. 

Table  I 


rtaqulrad  rMpMtor 

Hc^  Qroctec  thftrt 

(a)  5  «  ttw  ipplciM* 

A  (SvoMUi  rMpkMor  aMl  • 

psnnlMMv  MpCMUPV 

vmtotmmm. 

Ml  (PEL). 

(b)  10  X  «W  appiCiM* 

A  quwMr  or  hMnna*  iMpin- 

PEL 

lor.  otMr  Han  tOapomtim 

iwpMor.  wmippwt  •«  pv- 

Voulal*  Wms. 

(c)  100  K  •«•  ipptcaMa 

PB. 

SQulppwf  wMl  Yi^t^Mttitnof 

(d)  QrMMr  MNn  100  ■ 

A  powwad  •k'Puriljrino  rwpin- 

•<•  VpicaM*  PEL 

tor  aquippMl   •««   H^ytn- 

timnatprntaumman. 

NOTES . 

inMpiraU*  part  ol  tha  ranrattv. 

2.  Any  laipiralora  parrrinad  al  Wghar  aiiOonwianM  eon- 
canlrabona  can  ba  uaad  al  lowar  ixNicaiMaliuoa. 

3.  SaW«>nlalnad  braaWnp  apparalua  w  not  raqi*ad 
raapiratan  bul  are  pannMad  reapvalort. 

4.  Stfpliad  air  laapiaKiim  are  not  ra9*ad  bM  are  pannN- 
lad  undar  *»  Mtowing  condWona:  CoMon  dual  umtawtaliuii 
nol  gnaalar  man  10X  *m  PEL— Any  «*pllad  tk  ntfilntor. 
not  gra«ar  ttiw  100X  ttia  PEL-Any  aupplad  *  reaplralar 
«Mth  M  laoapiaca.  hatmal  or  hood:  vaatar  Man  100X  tia 
PEL-A  wppM  Ik  raapkator  oparalad  in  i 


(ii)  The  employer  shall  select 
respirators  from  those  tested  and 
approved  for  protection  against  dust  by 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(iii)  Whenever  respirators  are 
required  by  this  section  for 
concentrations  not  greater  than  100  X 
the  applicable  permissible  exposure 
limit,  the  employer  shall,  upon  the 
request  of  the  employee,  provide  a 
powered  air  purifying  respirator  with  a 
high  efficiency  particulate  filter  in  lieu  of 
the  respirator  specified  in  paragraphs 
(a),  (b).  or  (c)  of  Table  L 

(iv)  Whenever  a  physician  determines 
that  an  employee  who  works  in  an  area 
in  which  the  dust  level  exceeds  the  PEL 
is  unable  to  wear  any  form  of  respirator. 
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including  a  powi  red  air  purifying 
respirator,  the  ei  iployee  shall  be  given 
the  opportunity  |o  transfer  to  another 
position  which  i4  available  or  which 
later  becomes  available  having  a  dust 
level  at  or  belowj  the  PEL  The  employer 
shall  assure  that  an  employee  who  is 
transferred  from  an  area  in  which  the 
dust  level  excee<  s  the  PEL  due  to  an 
inability  to  wear  a  respirator  suffers  no 
reduction  in  curr  >nt  wage  rate  or  other 
beneRts  as  a  resi  Jt  of  the  transfer. 

(3)  Respirator,  irogram.  The  employer 
shall  institute  a  r  espirator  program  in 
accordance  with  §  1910.134  of  this  part. 

(4)  Respirator  Usage,  (i)  The  employer 
shall  assure  that  the  respirator  used  by 
each  employee  e  diibits  minimum 
facepiece  leakagi  >  and  that  the 
respirator  is  fitte  1  properly. 

(ii)  The  employer  shall  allow  each 
employee  who  us  es  a  filter  respirator,  to 
change  the  filter  ilements  whenever  an 
increase  in  breat  ling  resistance  is 
detected  by  the  employee.  The  employer 
shall  maintain  ar  adequate  supply  of 
filter  elements  fo:  ■  this  purpose. 

(iii)  The  emplo;  rer  shall  allow 
employees  who  v  rear  respirators  to 
wash  their  faces  ind  respirator  face 
pieces  to  prevent  skin  irritation 
associated  with  r  aspirator  use. 

(g)  Workpract  ces.  Each  employer 
shall,  regardless  i  if  the  level  of  employee 
exposure,  immed  ately  establish  and 
implement  a  writ!  en  program  of  work 
practices  which  s  lall  minimize  cotton 
dust  exposure.  The  following  shall  be 
included  were  applicable: 

(1)  Compressed  air  "blow  down" 
cleaiung  shall  be  |)rohibited  where 
alternative  mean^  are  feasible.  Where 
compressed  air  isiused  for  cleaning,  the 
employees  perfor  ning  the  "blow  down" 
or  "blow  off"  sha  1  wear  suitable 
respirators.  Employees  whose  presence 
is  not  required  to  perform  "blow  down" 
or  "blow  of  shal  be  required  to  leave 
the  area  affected  jy  the  "blow  down"  or 
"blow  off  during  this  cleaning 
operation. 

(2)  Cleaning  of  tlothing  or  floors  with 
compressed  air  shall  be  prohibited. 

(3)  Floor  sweep  ng  shall  be  performed 
with  a  vacuum  or  with  methods 
designed  to  minin  lize  dispersal  of  dust 

(4)  In  areas  wh<  re  employees  are 
exposed  to  concei  itrations  of  cotton  dust 
greater  than  the  permissible  exposure 
limit,  cotton  and  ( otton  waste  shall  be 
stacked,  sorted,  b  iled,  dumped, 
removed  or  other  vise  handled  by 
mechanical  mean  i,  except  where  the 
employer  can  sho  /v  that  it  is  infeasible 
to  do  so.  Where  ii  feasible,  the  method 
used  for  handling  cotton  and  cotton 
waste  shall  be  the  method  which 
reduces  exposure  to  the  lowest  level 
feasible. 


(h)  Medical  survelliance — (1)  General. 
(i)  Each  employer  covered  by  the 
standard  shall  institute  a  program  of 
medical  surveillance  for  all  employees 
exposed  to  cotton  dust 

(ii)  The  employer  shall  assure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician  and 
are  provided  %vithout  cost  to  the 
employee. 

(iii)  Persons  other  than  licensed 
physicians,  who  administer  the 
pulmonary  function  testing  required  by 
this  section  shall  have  completed  a 
NlOSH-approved  training  course  in 
spirometiy. 

(2)  Initial  examinations.  The  employer 
shall  provide  medical  surveillance  to 
each  employee  who  is  or  may  be 
exposed  to  cotton  dust.  For  new 
employees,  this  examination  shall  be 
provided  prior  to  initial  assignment.  The 
medical  surveillance  shall  include  at 
least  the  following: 

(i)  A  medical  history; 

(ii)  The  standardized  questionnaire 
contained  in  Appendix  B:  and 

(iii)  A  pulmonary  function  '  - 

measurement,  including  a  determination 
of  forced  vital  capacity  (FVC)  and 
forced  expiratory  volume  in  one  second 
(FEV,),  the  FEV,/FVC  ratio,  and  the 
percentage  that  the  measured  values  of 
FEVi  and  FVC  differ  from  the  predicted 
values,  using  the  standard  tables  in 
Appendix  C.  These  determinations  shall 
be  made  for  each  employee  before  the 
employee  enters  the  workplace  on  the 
first  day  of  the  work  week,  preceded  by 
at  least  35  hours  of  no  exposure  to 
cotton  dust.  The  tests  shall  be  repeated 
during  the  shift,  no  less  than  4  and  no 
more  than  10  hours  after  the  beginning 
of  the  work  shift;  and,  in  any  event  no 
more  than  one  hour  after  cessation  of 
exposure.  Such  exposure  shall  be  typical 
of  the  employee's  usual  workplace 
exposure.  The  predicted  FVEi  and  FVC 
for  blacks  shall  be  multiplied  by  0.85  to 
adjust  for  ethnic  differences. 

(iv)  Based  upon  the  questionnaire 
results,  each  employee  shall  be  graded 
according  to  Schilling's  byssinosis 
classification  system. 

(3)  Periodic  examinations,  (i)  The 
employer  shall  provide  at  least  annual 
medical  surveillance  for  all  employees 
exposed  to  cotton  dust  above  the  action 
level  in  yam  manufacturing,  slashing 
and  weaving,  cotton  washing  and  waste 
house  operations.  The  employer  shall 
provide  medical  surveillance  at  least 
every  two  years  for  all  employees 
exposed  to  cotton  dust  at  or  below  the 
action  level,  for  all  employees  exposed 
to  cotton  dust  from  washed  cotton 
(except  from  washed  cotton  defined  in 
paragraph  (n)(3)  of  this  section),  and  for 


all  employees  exposed  to  cotton  dust  in 
cottonseed  processing  and  waste 
processing  operations.  Periodic  medical 
surveillance  shall  include  at  least  an 
update  of  the  medical  history, 
standardized  questionnaire  (App.  B- 
111),  Schilling  byssinosis  grade,  and  the 
pulmonary  function  measurements  in 
paragraph  (h](2)(iii)  of  this  section. 

(ii)  Medical  surveillance  as  requirecHn 
paragraph  (h)(3)(i)  of  this  section  shall 
be  provided  every  six  months  for  all 
employees  in  the  following  categories: 

(A)  An  FEVi  of  greater  than  80 
percent  of  the  predicted  value,  but  with 
an  FEVj  decrement  of  5  percent  or  200 
ml.  on  a  first  working  day; 

(B)  An  FEVi  of  less  than  80  percent  of 
the  predicted  value;  or 

(C)  Where,  in  the  opinion  of  the 
physician,  any  significant  change  in 
questionnaire  findings,  pulmonary 
function  results,  or  other  diagnostic  tests 
have  occurred. 

(iii)  An  employee  whose  FEVi  is  less 
than  60  percent  of  the  predicted  value 
shall  be  referred  to  a  physician  for  a 
detailed  pulmonary  examination. 

(iv)  A  comparison  shall  be  made 
between  the  current  examination  results 
and  those  of  previous  examinations  and 
a  determination  made  by  the  physician 
as  to  whether  there  has  been  a 
significant  change. 

(4)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examination  physician: 

(i)  A  copy  of  this  regulation  and  its 
Appendices: 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure: 

(iii)  The  employee's  exposure  level  or 
anticipated  exposure  level; 

(iv)  A  description  of  any  personal 
protective  equipment  used  or  to  be  used; 
and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
which  is  not  readily  available  to  the 
examining  physician. 

(5)  Physician's  written  opinion,  (i)  The 
employer  shall  obtain  and  furnish  the 
employee  with  a  copy  of  a  written 
opinion  from  the  examining  physician 
containing  the  following: 

(A)  The  results  of  the  medical 
examination  and  tests  including  the 
FEV,,  FVC,  AND  FEV, /FVC  ratio; 

(B)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  which  would  place 
the  employee  at  increased  risk  of 
material  impairment  of  the  employee's 
health  from  exposure  to  cotton  dust 

(C)  The  physician's  recommended 
limitations  upon  the  employee's 
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exposure  to  cotton  dust  or  upon  the 
employee's  use  of  respirators  including  a 
determination  of  whether  an  employee 
can  wear  a  negative  pressure  respirator, 
and  where  the  employee  cannot,  a 
determination  of  the  employee's  ability 
to  wear  a  powered  air  purifying 
respirator;  and, 

(D)  A  statement  that  the.employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  which  require 
further  examination  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  reveal  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure. 

(i)  Employee  education  and  training — 
(1)  Training  program,  (i)  The  employer 
shall  provide  a  training  program  for  all 
employees  exposed  to  cotton  dust  and 
shall  assure  that  each  employee  is 
informed  of  the  following: 

(A)  The  acute  and  long  term  health 
hazards  associated  with  exposure  to 
cotton  dust; 

(B)  The  names  and  descriptions  of 
jobs  and  processes  which  could  result  in 
exposure  to  cotton  dust  at  or  above  the 
PEL. 

(C)  The  measures,  including  work 
practices  required  by  paragraph  (g)  of 
this  section,  necessary  to  protect  the 
employee  from  exposures  in  excess  of 
the  permissible  exposure  limit; 

(D)  The  purpose,  proper  use  and 
limitations  of  respirators  required  by 
paragraph  (f)  of  this  section: 

(E)  The  purpose  for  and  a  description 
of  the  medical  surveillance  program 
required  by  paragraph  (h)  of  this  section 
and  other  information  which  will  aid 
exposed  employees  in  understanding  the 
hazards  of  cotton  dust  exposure;  and 

(F)  The  contents  of  this  standard  and 
its  appendices. 

(ii)  The  training  program  shall  be 
provided  prior  to  initial  assignment  and 
shall  be  repeated  annually  for  each 
employee  exposed  to  cotton  dust,  when 
job  assignments  or  work  processes 
change  and  when  employee 
performance  indicates  a  need  for 
retraining. 

(2)  Access  to  training  materials,  (i) 
Each  employer  shall  post  a  copy  of  this 
section  with  its  appendices  in  a  public 
location  at  the  woricplace,  and  shall, 
upon  request,  make  copies  available  to 
employees. 

(ii)  The  employer  shall  provide  all 
materials  relating  to  the  employee 
training  and  information  program  to  the 
Assistant  Secretary  and  the  Director 
upon  request. 

(j)  Signs.  The  employer  shall  post  the 
following  warning  sign  in  each  work 
area  where  the  permissible  exposure 
limit  for  cotton  dust  is  exceeded: 


WARNING 

COTTON  DUST  WORK  AREA 

MAY  CAUSE  ACUTE  OR  DELAYED 

LUNG  INJURY 

(BYSSINOSIS) 

RESPIRATORS 

REQUIRED  IN  THIS  AREA 

(k)  Recordkeeping — (1)  Exposure 
measurements,  (i)  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  measurements  required  by 
paragraph  (d)  of  this  section. 

(ii)  The  record  shall  include: 

(A)  A  log  containing  the  items  listed  in 
paragraph  IV  (a)  of  Appendix  A,  and  the 
dates,  number,  duration,  and  results  of 
each  of  the  samples  taken,  including  a 
description  of  the  procedure  used  to 
determine  representative  employee 
exposure; 

(B)  The  type  of  protective  devices 
worn,  if  any,  and  length  of  time  worn; 
and 

(C)  The  names,  social  security 
numbers,  job  classifications,  and 
exposure  levels  of  employees  whose 
exposure  the  measurement  is  intended 
to  represent. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  20  years. 

(2)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  medical  record  for  each 
employee  subject  to  medical 
surveillance  required  by  paragraph  (h) 
of  this  section. 

(ii)  The  record  shall  include: 

(A)  The  name  and  social  security 
number  and  description  of  the  duties  of 
the  employee; 

(B)  A  copy  of  the  medical  examination 
results  including  the  medical  history, 
questionnaire  response,  results  of  all 
tests,  and  the  physician's 
recommendation; 

(C)  A  copy  of  the  physician's  written 
opinion; 

(D)  Any  employee  medical  complaints 
related  to  exposure  to  cotton  dust; 

(E)  A  copy  of  this  standard  and  its 
appendices,  except  that  the  employer 
may  keep  one  copy  of  the  standard  and 
the  appendices  for  all  employees, 
provided  that  he  references  the  standard 
and  appendices  in  the  medical 
surveillance  record  of  each  employee; 
and 

(F)  A  copy  of  the  information  provided 
to  the  physician  as  required  by 
paragraph  (h)(4)  of  this  section. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  20  years. 

(3)  Availability,  (i)  The  employer  shall 
make  all  records  required  to  be 
maintained  by  paragraph  (k)  of  this 
section  available  to  the  Assistant 


Secretary  and  the  Director  for 
examination  and  copjang. 

(ii)  Employee  exposure  measurement 
records  and  employee  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  to  employees, 
designated  representatives,  and  the 
Assistant  Secretary  in  accordance  with 
29  CFR  1910.20(aHe)  and  (g)-(i). 

(4)  Transfer  of  records,  (i)  Whenever 
the  employer  ceases  to  do  business,  the 
successor  employer  shall  receive  and 
retain  all  records  required  to  be 
maintained  by  paragraph  (k)  of  this 
section. 

(ii)  Whenever  the  employer  ceases  to 
do  business,  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  these 
records  shall  be  transmitted  to  the 
Director. 

(iii)  At  the  expiration  of  the  retention 
period  for  the  records  required  to  be 
maintained  by  this  section,  the  employer 
shall  notify  the  Director  at  least  3 
months  prior  to  the  disposal  of  such 
records  and  shall  trfuismit  those  records 
to  the  Director  if  the  Director  requests 
them  within  that  period. 

(iv)  The  employer  shall  also  comply 
with  any  additional  requirements 
involving  transfer  of  records  set  forth  in 
29  CFR  1910.20(h). 

(1)  Observation  of  monitoring.  (1)  The 
employer  shall  provide  affected 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  any  measuring  or  monitoring  of 
employee  exposure  to  cotton  dust 
conducted  pursuant  to  paragraph  (d)  of 
this  section. 

(2)  Whenever  observation  of  the 
measuring  or  monitoring  of  employee 
exposure  to  cotton  dust  requires  entry 
into  an  area  where  the  use  of  personal 
protective  equipment  is  required,  the 
employer  shall  provide  the  observer 
wiOi  and  assure  the  use  of  such 
equipment  and  shall  require  the 
observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(3)  Without  interfering  with  the 
measurement,  observers  shall  be 
entided  to: 

(i)  An  explanation  of  the  measurement 
procedures: 

(ii)  An  opportimity  to  observe  all 
steps  related  to  the  measurement  of 
airborne  concentrations  of  cotton  dust 
performed  at  the  place  of  exposure;  and 

(iii)  An  opportunity  to  record  the 
results  obtained. 

(m)  Effective  date. — (1)  General.  This 
section  is  effective  March  27, 1980, 
except  as  otherwise  provided  below. 

(2)  Startup  dates.— (i)  Initial 
monitoring.  The  initial  monitoring 
required  by  paragraph  (d)(2)  of  this 
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section  shall  be  :ompleted  as  soon  as 
possible  but  no  1  ater  than  March  27. 
1980.  I 

(ii)  Methods  oj[ compliance: 
engineering  andhvork  practice  controls. 
(A)  The  engineeimg  and  work  practice 
controls  requireq  by  paragraph  (e)  of 
this  section  shall  be  implemented  no 
later  than  Marchj  27, 1984  except  as  set 
forth  in  paragraph  (m)(2){ii)(B)  of  this 
section. 

(B)  The  engine  ;ring  and  work  practice 
controls  required  by  paragraph  (e)  of 
this  section  shall  be  implemented  no 
later  than  March  27, 1986.  for  ring 
spinning  operati(  tns  (including  only  ring 
spinning  ftnd  wii  ding,  twisting,  spooling, 
beaming  and  wa  'ping  following  ring 
spinning)  where  ;he  operations  meet  the 
following  criteria : 

(i)  The  weight  of  the  yam  being  run  is 
100  percent  cottc  n  and  the  average  yam 
count  by  weight  s  18  or  below; 

(2)  The  averagij  weight  of  the  yam  run 
is  80  percent  or  r  lore  cotton  and  the 
average  yam  coi  nt  by  weight  is  16  or 
below;  or 

[3]  The  averag  >  weight  of  the  yam 
being  run  is  50  pt  rcent  or  more  cotton 
and  the  average  ram  count  by  weight  is 
14  or  below: 

(C)  When  the  |  revisions  of  paragraph 
(m)(2)(ii)(B)  of  th  s  section  are  being 
relied  upon,  the  I  allowing  definitions 
shall  apply: 

(7)  The  averag(!  cotton  content  shall 
be  determined  h]  dividing  the  total 
weight  of  cotton  n  the  yams  being  ran 
by  the  total  weight  of  all  the  yams  being 
ran  in  the  relevaikt  work  area. 

[2]  The  average  yam  count  shall  be 
determined  by  multiplying  the  yam 
count  times  the  p  ounds  of  each 
particular  yam  b  jing  ran  to  get  the 
"total  hank"  for « ach  of  the  yams  being 
run  in  the  relevant  area.  The  "total 
hank"  values  for  all  of  the  yams  being 
run  should  then  I  e  summed  and  divided 
by  the  total  poun  Is  of  yam  being  ran,  to 
produce  the  aver  ige  yam  count  number 
for  all  the  yams  teing  ran  in  the 
relevant  work  an  la. 

(D)  Where  the  )rovisions  of  paragraph 
(m)(2)(ii)(B)  of  th  s  section  are  being 
relied  upon,  the  e  mployer  shall  update 
the  employer's  cqmpliance  plan  no  later 
than  Febraary  13  1986  to  indicate  the 
steps  being  taker  to  reduce  cotton  dust 
levels  to  200  fig/i  i'  through  the  use  of 
engineering  and  i  i^ork  practice  controls 
by  March  27. 198(  (.     • 

(E)  Where  the  (revisions  of  paragraph 
(m)(2)(ii](B)  of  th  !  section  are  being 
relied  upon,  the  e  mployer  shall  maintain 
airbome  concent  ations  of  cotton  dust 
below  1000  ng/W  G53  mean 
concentration  averaged  over  an  eight- 
hour  period  meas  ured  by  a  vertical 
elutriator  or  a  mc  thod  of  equivalent 


accuracy  and  precision  with  engineering 
and  work  practice  controls  and  shall 
maintain  the  permissible  exposure  limit 
specified  by  paragraph  (c)(l)(i)  of  this 
section  with  any  combination  of 
engineering  controls,  work  practice 
controls  and  respirators. 

(iii)  Compliance  program.  The 
comphance  program  required  by 
paragraph  (e](3)  of  this  section  shall  be 
established  no  later  than  March  27, 1981. 

(iv)  Respirators.  The  respirators 
required  by  paragraph  (f)  of  this  section 
shall  be  provided  no  later  than  April  27. 
1980. 

(v)  Work  practices.  The  work 
practices  required  by  paragraph  (g)  of 
this  section  shall  be  implemented  no 
later  then  June  27, 1980. 

(vi)  Medical  surveillance.  The 
medical  surveillance  required  by 
paragraph  (h)  of  this  section  shall  be 
completed  no  later  than  March  27, 1981 
for  the  textile  industry  and  no  later  than 
June  13, 1986  for  the  cotton  seed 
processing  and  waste  processing 
industry. 

(vii)  Employee  education  and  training. 
The  initial  education  and  training 
required  by  paragraph  (i)  of  this  section 
shall  be  completed  as  soon  as  possible 
but  no  later  then  June  27, 1980. 

(3)  Amendments.  The  amendments  to 
this  section  published  on  December  13. 
1985  become  effective  on  Febraary  11, 
1986.  If  the  amendments  are  not  in  effect 
because  of  stays  of  enforcement  or 
judicial  decisions,  the  provisions 
published  in  29  CFR  Parts  1900  to  1910. 
received  as  of  July  1, 1985  are  effective. 

(n)  Washed  Cotton — (1)  Exemptions. 
Cotton,  after  it  has  been  washed  by  the 
processes  described  in  this  paragraph,  is 
exempt  from  all  or  parts  of  this  section 
as  specified  if  the  requirements  of  this 
paragraph  are  met. 

(2)  Initial  requirements,  (i)  In  order  for 
an  employer  to  qualify  as  exempt  or 
partially  exempt  from  this  standard  for 
operations  using  washed  cotton,  the 
employer  must  demonstrate  that  the 
cotton  was  washed  in  a  faciUty  which  is 
open  to  inspection  by  the  Assistant 
Secretary  and  the  employer  must 
provide  sufficient  accurate  documentary 
evidence  to  demonstrate  that  the 
washing  methods  utilized  meet  the 
requirements  of  this  paragraph. 

(ii)  An  employer  who  handles  or 
processes  cotton  which  has  been 
washed  in  a  facility  not  under  the 
employer's  control  and  claims  an 
exemption  or  partial  exemption  under 
this  paragraph,  must  obtain  from  the 
cotton  washer  and  make  available  at  the 
worksite,  to  the  Assistant  Secretary,  to 
any  affected  employee,  or  to  their 
designated  representative  the  following: 


(A)  A  certification  by  the  washer  of 
the  cotton  of  the  grade  of  cotton,  the 
type  of  washing  process,  and  that  the 
batch  meets  the  requirements  of  this 
paragraph; 

(B)  Sufficient  accurate  documentation 
by  the  washer  of  the  cotton  grades  and 
washing  process;  and 

(C)  An  authorization  by  the  washer 
that  the  Assistant  Secretary  or  the 
Director  may  inspect  the  washer's 
washing  facilities  and  documentation  of 
the  process. 

(3)  Medical  and  dyed  cotton.  Medical 
grade  (USP)  cotton,  cotton  that  has  been 
scoured,  bleached  and  dyed,  and 
mercerized  yam  shall  be  exempt  from 
all  provisions  of  this  standard. 

(4)  Higher  grade  washed  cotton.  The 
handling  or  processing  of  cotton  classes 
as  "low  middling  light  spotted  or  better" 
which  has  been  washed: 

(i)  On  a  continuous  batt  system  or  a 
rayon  rinse  system. 

(ii)  With  water, 

(iii)  At  a  temperature  of  no  less  than 
60*  C. 

(iv)  With  a  water-to-fiber  ratio  of  no 
less  than  40:1,  and 

(v)  With  bacterial  levels  in  the  wash 
water  controlled  to  limit  bacterial 
contamination  of  the  cotton. 

shall  be  exempt  from  all  provisions  of 
the  standard  except  the  requirements  of 
paragraphs  (h)  Medical  Surveillance, 
(k)(2)-{4)  Recordkeeping-Medical 
Records,  and  Appendices  B,  C,  and  D  of 
this  section. 

(5)  Lower  grade  washed  cotton.  The 
handling  and  processing  of  cotton  of 
grades  lower  than  "low  middling  light 
spotted,"  that  has  been  washed  as 
specified  in  paragraph  (n)(4)  of  this 
section  and  has  also  been  bleached, 
shall  be  exempt  from  all  provisions  of 
the  standard  except  the  requirements  of 
paragraphs  (c)(l)(ii)  Permissible 
Exposure  Limit,  (d)  Exposure 
Monitoring,  (h)  Medical  Surveillance,  (k) 
Recordkeeping,  and  Appendices  B,  C 
and  D  of  this  section. 

(6)  Mixed  grades  of  washed  cotton.  If 
more  than  one  grade  of  washed  cotton  is 
being  handled  or  processed  together,  the 
requirements  of  the  grade  with  the  most 
stringent  exposure  limit,  medical  and 
monitoring  requirements  shall  be 
followed. 

(o)  Appendices.  (1)  Appendices  B,  C, 
and  D  of  this  section  are  incorporated  as 
part  of  this  section  and  the  contents  of 
these  appendices  are  mandatory. 

(2)  Appendix  A  of  this  section 
contains  information  which  is  not 
intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
detract  from  any  existing  obligations. 
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(3)  Appendix  E  of  this  section  is  a 
protocol  which  may  be  followed  in  the 
validation  of  alternative  measuring 
devices  as  equivalent  to  the  vertical 
elutriator  cotton  dust  sampler.  Other 
protocols  may  be  used  if  it  is 
demonstrated  that  they  are  statistically 
valid,  meet  the  requirements  in 
paragraph  (d)(l){iii)  of  this  section,  and 
are  appropriate  for  demonstrating 
equivalency. 
♦        »        *        »        * 

(Appendices  A  through  D  are  unchanged  and 
not  reprinted.) 

Appendix  E — Vertical  Elutriator  Equivalency 
Protocol 

a.  Samples  to  be  taken — In  order  to 
ascertain  equivalency,  it  is  necessary  to 
collect  a  total  of  100  samples  from  at  least  10 
sites  in  a  mill.  That  is,  there  should  be  10 
replicate  readings  at  each  of  10  sites.  The 
sites  should  represent  dust  levels  which  vary 
over  the  allowable  range  of  0.5  to  2  times  the 
permissible  exposure  limit.  Each  sample 
requires  the  use  of  two  vertical  elutriators 
(VE's)  and  at  least  one  but  not  more  than  two 
alternative  devices  (AD's).  Thus,  the  end 
result  is  200  VE  readings  and  either  100  or  200 
AD  readings.  The  2  VE  readings  and  the  1  or 
2  AD  readings  at  each  time  and  site  must  be 


made  simultaneously.  That  is,  the  two  VE's 
and  one  or  two  AD's  must  be  arranged 
together  in  such  a  way  that  they  are 
measuring  essentially  the  same  dust  levels. 

b.  Data  averaging— The  two  VE  readings 
taken  at  each  site  are  then  averaged.  These 
averages  are  to  be  used  as  the  100  VE 
readings.  If  two  alternate  devices  were  used, 
their  test  results  are  also  averaged.  Thus, 
after  this  step  is  accomplished,  there  will  be 
100  VE  readings  and  100  AD  readings. 

c.  Differences— For  each  of  the  100  sets  of 
measurements  (VE  and  AD)  the  difference  is 
obtained  as  the  average  VE  reading  minus 
the  AD  reading.  Call  these  differences  D,. 
Thus,  we  have. 

D,  =  VE,  -  AD„  i  =  1,2 100        (1) 

Next  we  compute  the  arithmetic  mean  and 
standard  deviations  of  the  differences,  using 
equations  (2)  and  (3).  respectively. 


Xd      '    i       ^^i 


N       1=1 


sd 


(2) 


(3) 


N-1 


where  N  equals  the  number  of  differences 
(100  in  this  case).  Xq  is  the  arithmetic  mean 
and  Sd  is  the  standard  deviation. 

We  next  calculate  the  critical  value  as  T  = 
KSd  +  |Xd|  where  K  =  1.87,  based  on  100 
samples. 

d.  Equivalency  test.  The  next  step  is  to 
obtain  the  average  of  the  100  VE  readings. 
This  is  obtained  by  equation  (4) 


Xv»  = 


'  (  I.  "^  ) 


HI 


_  We  next  multiply  0.25  by  Xve-  If  T  <  0.25 
XvE.  we  can  say  that  the  alternate  device  has 
passed  the  equivalency  test. 
(The  information  collection  requirements 
contained  in  the  section  are  under 
consideration  by  the  Office  of  Management 
and  Budget.  They  will  not  take  effect  until 
approved.) 

fFR  Doc.  85-29293  Filed  12-9-85;  8:45  am] 
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Employment 

Administration 

Division 


I  >tandards 

Wage  and  Hour 


Wajes 


Minimum 
Federally 
General  Wag( 
Decisions 


Assisted 


for  Federal  and 
Construction; 
Determination 


General  wa|  e  determination  decisions 
of  the  Secretai  \j  of  Labor  specify,  in 
accordance  w  th  applicable  law  and  on 
the  basis  of  in  ormation  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  cor  ditions  and  from  other 
sources,  the  b«  sic  hourly  wage  rates  and 
fringe  benefit  \  ayments  which  are 
determined  to  )e  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  theldiaracter  and  in  the 
localities  specified  therein. 

The  determiaations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
beneHts  have  ieen  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  t|ie  Davis-Bacon  Act  of 
March  3. 1931,  las  amended  (46  Stat. 
1494,  as  amended  40  U.S.C.  276a]  and  of 
other  Federal !  tatutes  referred  to  in  29 
CFR  5.1  (inclu(  ing  the  statutes  listed  at 
36  FR  306  (197( )  following  Secretary  of 
Labor's  Order  '4o.  24-70)  containing 
provisions  for  he  payment  of  wages 
which  are  dept  ndent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  th^  provisions  of  part  1  of 
subtitle  A  of  tijle  29  of  Code  of  Federal 
Regulations.  Pi  ocedure  for 
Predeterminati  3n  of  Wage  Rates.  48  FR 
19533  (1983)  ar  d  of  Secretary  of  Ubor's 
Orders  9-83.  41  FR  35736  (1983).  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  Mngi  >  benefits  determined  in 
these  decision!  shall,  in  accordance 
with  the  provi!  ions  of  the  foregoing 
statutes,  const  tute  the  minimum  wages 
payable  on  Fe(  eral  and  federally 
assisted  consti  iiction  projects  to 
laborers  and  m  echanics  of  the  specified 
classes  engage  i  on  contract  work  of  the 
character  and  fi  the  localities  described 
therein. 

Good  cause  Is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  t(  i  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553And  not  pn  viding  for  delay  in  the 
effective  date  s  s  prescribed  in  that 


section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5.. 
Accordingly,  the  applicable  decision 
together  with  any  modiHcations  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  w(Hic 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modificatioiu  and  Supersedeas 
Dedsioiu  to  General  Wage 
Determination  Dedsions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  piu-suant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  46  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 


foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  {he  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with . 
each  State. 

California: 

CA85-5035 Sept.  6,  1985. 

District  of  Columbia: 

DC84-3009 Apr.  6.  1984. 

Michigan: 

M185-5022 June  7.  1985. 

M183-2008 Feb.  11. 1983. 

M183-2009 „ Feb.  11.  1983. 

New  York: 

NY83-3018.... May  20,  1983. 

Pennsylvania: 

PA85-3017 Apr.  5,  1985. 

PA85-3054 „ _ Oct.  11.  1985. 

PA85-3012 Mar.  8,  1985. 

Virginia: 

VA85-3020 Apr.  6,  1985. 

Washington: 

WA81-5100 Mar.  6, 1981. 

Signed  at  Washington.  DC.  this  6th  day  of 
Deceint>er  1985. 

lames  L  Valin, 

Assistant  Administrator. 
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MODIFICATIONS  P.  1 


MODIFICATIONS  P.  2 


DECISION  NO.  CA85-S035 
MOD  15 


(50  FR  36519-SepteiiJa«r   i, 

1985) 
Imperial,    Inyo,    Kern.    etc. 

Counties,   CA 

Add: 
Electricians: 
Area  3: 
Residential  Electrician 


Change : 
Area  2: 
Electricians 

Cable  Splicers 

Residential  Electrician 

Area  3: 
Electricians 

Cable  Splicers 

Sound  Technician 

Area  11: 

Electricians 

Cable  Splicers 

Residential  Electrician 

Line  Construction: 
Area  2: 

Ground 

Line  worker;  Heavy 
Equipment  Operator 


Cable  Splicers 

Area  3 : 
Line  worker 

Cable  Splicers 

Ground 


13.50 

17.90 
19.69 

12.00 

23.00 
23.60 
16.95 

21.65 
23.44 

13.00 

13.43 

17.90 
19.69 

23.00 
23.60 
17.25 


frtdfl 


.50+ 
3% 


4.55+ 
3% 

4.55+ 
3» 

2.00+ 
3t 

5.24  + 
3% 

5.24  + 
3% 

2.69  + 
3% 

4.55+ 
3% 

4.55+ 
31 

2.00+ 
3% 


4.40  + 
4% 

4.40  + 
4% 

4.40+ 
4% 

5.24+ 
3% 

5.24  + 
3% 

5.24+ 
3% 


Area  10: 

Ground 

Line  worker;  Heavy 
Equipment  Operators 

Cable  Splicers 


MUM 

wmt, 
■mliu 

17.18 

21.65 
23.44 

4.40+ 
4« 

4.40+ 
4% 

4.40  + 
4% 

DC84-3009 


DECISION  NO. 

MOD.  424 

49  Fn   13800-April  6,  1984) 
DISTRICT  OF  COLUMBIA,  MARY 
LAND-MONTGOMERY  t    PRINCE 
GEORGES  COUNTIES,  THE  D.C 
TRAINING  SCHOOL,  VIRGINIA 
INDEPENDENT  CITY  OF 
ALEXANDRIA  t   ARLINGTON  t 
FAIRFAX  COUNTIES 

CHANGE ! 

ASBESTOS  WORKERS 
MARBLE,  TILE,  k   TERRAZZO 
FINISHERS 


16.16 
11.953 


(2) 


rouft 


3.03 
3.07 


I 

HUUlt 

DECISION  NO.    HI85-5022 
MOD    «4 

■Mc 

!<*»m_ 

(50  FR  i411«-June  ^  14S4) 
Macomb,    Monroe,   Oakland, 

Washtenaw  and  Wayne 

Counties,   MI 

Change: 
Carpenters: 
Area   1 

17.12 

i 
2.15       , 

DECISION  NO.    HI83-200S 
MOD   #16 

17.22 

2.80 

(48  FR  6456-February   11, 
1983) 

Alger,    Baraga,   Chippewa, 
etc..   Counties,   Michigan 

Change: 

Plumbers  and  Pipefitters 

DECISION  NO.    MI83-2009 

MOD   #4 

13.42 

2.80 

(48  FR  6453-February   11, 
1983) 
Marquette  County,   Michigan 

Change : 

t>lumbers  and  Pipefitters 

DECISION  NO.    NY83-3018  - 

MOD.    «12 

(48   FR  22870   -  May   20, 
1983) 
DUTCHESS,    ORANGE,    SULLIVAJ 
t   ULSTER  COUNTIES,    NEW 
YORK 

CHANGE: 

BRICKLAYERS,    STOKEMASONS, 
CEMENT  MASONS;    PLASTERERS 
Area  1 
Building 
Heav;'   t  Highway 
Area  2 
Building 
Heavy  t  Highway 

•mIc 

Haurty 

IMM 

•mmu 

14.60 
14.85 

14.34 

14.59 

S.12 
6.12+ 
b 

6.42 
6.42+ 

c 

(3) 


I 
I 

I 

2 

o 


O. 

a 

CD 
O 
(D 

9 

cr 
a 

M 
U 


2 

o 

n 
a 

Oft 


cn 

s 


MODIFICATIONS  P.  3 


DECISION  NO.  PA85-3017 
MOD  15 


156  FR  l»(SJ-April  5,  14*5 
Carbon^  Monroe  County, 
including  Tobyhanna  Army 
Depot  and  Pike  County, 
Pennsylvania 

Change; 

« 
POWER  EQUIPMENT  OPERATORS 
Zone  1 
Group  1 


Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group  7-B 
Zone  2 
Group  1 
Group 
Group 
Group 
Group 
Group 


ELECTRICIANS 
Zone  4 


DECISION  NO.  PA85-30  5< 

MOD  12  

(5fi  n   41fiJ8-6ctober  11, 

1985) 
Berks,  Lehigh  i   Northanpto^ 

Counties,  Pennsylvania 

Change i 
Electricians 
Zone  4  18.16 


15.89 

15.60 
14.72 
13.95 
13.47 
12.55 
16.14 
16.41 
16.64 

16.52 
16.23 
15.17 
14.52 
13.26 
12.36 


18.16 


.50* 
26.6%'fj 


2.02+ 
10% 


DECISON  NO.  PA85-3012 

MOD  «7 


(50  FR  9568-Harch  8,.1985|) 
Bucks,  Chester,  Delaware 
Montgomery  t  Philadelohia 
Counties.  Pennsylvania 

Change • 


Electricians 
Zone  6 
Connie  rcial 


18. 


2.02+ 

10% 


DECISION  NO.    VA 85-3020- 


yiOD.    «6  ^ 

TSO  FR  13706-April   6,1985) 
4ENRIC0  and   the   Indepen- 
dent City  of   RICHMOND 

DELETE ! 

LINEtffiN   (  CABLE  SPLICERS 

CABLE   SPLICERS 

AODi 

lITSMen 
cable  splicers 

CHANGE: 
SpbTinKLER  FITTERS 


14.00 
14.71 


14.70 
14.70 


13.87 


8S'f3S%' 

85+3l|%| 


13>i% 
13",% 


3.40 


2.02+ 

10% 


3i'3?MN J«^.iMl;;;^lpO_^^W  #4 
(46  FR  15636  -  MarcnS,  1981) 
King  (  Kitsap  Cos.    Washi 

CHANGE : 
ELECTRICIANS: 
King  County 


(4) 


MUINQ  4S10-27-C 


I 


< 

s 

z 
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a 
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Note. — This  document  was  originally 
published  on  Dec.  6, 1985  at  50  FR  50116.  It  is 
reprinted  in  this  issue  at  the  request  of  the 
Deoartment  of  Labor. 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions,  Notice  of  New  Publication 
Procedures 

Beginning  January  3. 1986,  general 
wage  determinations  issued  under  the 
Davis-Bacon  and  Related  Act  will  no 
longer  be  published  in  the  Federal 
Register.  Instead,  notices  of  wage 
determinations  issued  will  be  published 
in  the  Federal  Register.  General  wage 
determinations  will  be  published  in  full 
in  the  Government  Printing  Office  (GPO 
document  entitled  "General  Wage 
Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts. "  This 
change  is  being  made  to  enhance  the 
availability  and  use  of  Davis-Bacon 
wage  determinations  information  while 
lowering  Federal  Government  costs. 

The  GPO  publication  "General  Wage 
Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts"  is 
organized  into  three  volumes — East, 
Central,  and  West.  Subscriptions  may 
be  purchased  for  one,  two,  or  all  three 


volumes  (at  a  cost  of  $227  per  volume) 
from:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-3283. 

This  publication  is  to  be  available  for 
examination  at  all  80  Regional 
Government  Depository  Libraries  and 
many  other  of  the  1,400  Government 
Depository  Libraries  across  the  country. 
The  State  covered  by  each  volume  are 
as  follows: 


Volume  I— East 

Alabama 

North  Carolina 

Connecticut 

Pennsylvania 

Delaware 

Rhode  Island 

Florida 

South  Carolina 

Georgia 

Tennessee 

Kentucky 

Vermont 

Maine 

Virginia 

Maryland 

West  Virginia 

Massachusetts 

District  of  Col. 

Mississippi 

Canal  Zone 

New  Hampshire                 Puerto  Rico 

New  fersey  ' 

Virgin  Islands 

New  York 

Volume  n  Central 

Arkansas 

Missouri 

Illinois 

Nebraska 

Indiana 

New  Mexico 

Iowa 

Ohio 

Kansas 

^               Oklahoma   ' 

Louisiana 

Texas 

Michigan 

Wisconsin 

Minnesota 

Volume  III— West 

Alaska 

Nevada 

Arizona 

North  Dakota 

California 

Oregon 

Colorado 

South  Dakota 

Hawaii 

Utah 

Idaho 

Washington 

Montana 

Wyoming 

On  or  about  January  1  of  each  year, 
an  ailnual  edition  will  be  issued  that 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers  and 
libraries  providing  any  modifications  or 
supersedeas  wage  determinations 
issued.  Each  volume's  annual  and 
weekly  editions  will  be  printed  in  loose- 
leaf  format,  thereby  facilitating  the 
orderly  and  continuous  availability  of  a 
comprehensive  listing  of  up-to-date 
general  wage  determinations. 
Susan  R.  Meisinger, 

Deputy  Under  Secretary  for  Employment 

Standards. 

Herbert  |.  Cohen. 

Deputy  Administrator,  Wage  and  Hour 

Division. 

(FR  Doc.  85-29402  Filed  12-9-85;  8:45  arr] 
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DEPARTMENT  OF  1 RANSPORTATION 
Federal  Aviation  Aaministration 

14  CFR  Parts  Hani  91 

[Docket  Na  14607;  An  wtL  Nos.  1 1-26  and 
91-192) 

Termination  of  Susf  «nsion  of 
Amendment  91-15^  Minimum 
Equipment  Lists  (M|L) 

agency:  Federal  Aviation 
Administration  (FA/  >) 
ACTION:  Terminationj  of 
Amendment  91-157; 
comments. 


DOT. 

suspension  of 
Request  for 


luplicate  to:  FAA 

6,800 

SW., 
iments  may  be 

Docket 


summary:  This  amei  dment  terminates 
the  suspension  of  Ar  tendment  91-157, 
published  in  the  Fed<  xal  Register  on  July 
28. 1979  [44  FR  43714  .  As  adopted. 
Amendment  91-157  f  ennits  general 
aviation  operators  ol  mulliengine 
aircraft  to  obtain  ap{  roval  to  operate 
their  multiengine  ain  raft  under  certain 
conditions  with  certa  in  instruments  and 
equipment  inoperabli ;. 
DATES:  Effective  Dati  •:  March  13, 1986. 

Comments  must  bt  received  on  or 
t)efore  February  11, 1J986. 

ADDRESSES:  Send  coinments  on  the  rule 

in  duplicate  to  Federal  Aviation 

Administration,  Office  of  the  Chief 

Counsel,  Attn:  Rules  Docket  (AGC-204), 

Docket  No.  14607.  6O0  Independence 

Avenue  SW..  Washiijgton,  DC  20591,  or 

deliver  comments  in  i 

Rules  Docket,  Room ' 

Independence  Aveni 

Washington,  DC.  Cot 

examined  in  the  Rule 

weekdays,  except  Fei  leral  holidays, 

between  8:30  a.m.  ani  1  5  p.m. 

KM  FURTHER  INFORMATION  CONTACT: 

John  Lynch  or  Tom  SJuckey,  Project 

Development  Branch]  (AFS-850), 

General  Aviation  and  Commercial 

Division.  Office  of  Fl| 

Federal  Aviation  Ac 

Independence  Aveni 

Washington.  DC 

428-8150. 

SUPPLEMENTARY  INFGJRMATION: 

Comments  Invited 

Interested  persons  fare  invited  to 
comment  on  this  final  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Uommunications 
should  identify  the  resulatory  docket 
and  be  submitted  in  duplicate  to: 
Federal  Aviation  Adi  ministration.  Office 
of  the  Chief  Counsel.  Attn:  Rules 
Docket,  AGC-204,  Dc  cket  No.  14607,  800 
Independence  Avenu ;  SW., 
Washington,  DC  2059(1.  All  comments 
submitted  will  be  available  in  the  Rules 


it  Standards, 

nistration,  800 

SW.. 

.  Telephone:  (202) 


Docket  for  examination  by  interested 
persons.  This  amendment  may  be 
changed  in  light  of  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
received  in  response  to  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  14607."  The 
postcard  will  be  date  and  time  stamped 
and  returned  to  the  commenter. 

Background 

On  July  18. 1979  (44  FR  43714;  July  26, 
1979),  the  Federal  Aviation 
Administration  (FAA)  issued 
Amendment  91-157,  which  added  a  new 
§  91.30  to  Part  91  of  the  Federal  Aviation 
Regulations  (FAR)  to  permit  the 
operation  of  multiengine  aircraft  with 
certain  inoperable  instruments  or 
equipment  using  the  provisions  of  an 
FAA-approved  minimum  equipment  list 
(MEL).  Amendment  91-157  was  to 
become  effective  on  November  1, 1979. 
On  October  26.  1979  (44  FR  62884; 
November  1, 1979),  the  FAA  suspended 
the  effective  date  of  Amendment  91-157 
in  response  to  a  petition  from  the 
National  Business  Aircraft  Association 
(NBAA).  The  NBAA  petition  noted  that 
master  minimum  equipment  lists 
(MMEL's)  were  not  yet  available  as  a 
necessary  basis  for  operators'  MEL's 
and  requested  a  delay  of  the  effective 
date  of  Amendment  91-157  to  enable  the 
FAA  to  provide  for  timely  development 
of  adequate  MMEL's  and  to  make 
certain  clarifying  and  necessary  changes 
in  the  rule  to  correct  deficiencies  that 
the  petitioner  believed  would  confuse    - 
the  public. 

On  September  16, 1981.  the  FAA 
issued  Notice  of  Proposed  Rulemaking 
(NPRM)  No.  81-14  (46  FR  52278;  October 
26, 1981).  which  proposed,  in  part,  to 
terminate  the  suspension  of  effectivity 
of  9  91.30  by  revising  §  91.30(a)  to 
extend  its  applicability  to  both  single- 
and  multiengine  aircraft.  This 
amendment  does  not  adopt  $  91.30  as 
proposed  in  MPRM  81-14  since  its 
proposed  applicability  to  single-engine 
aircraft  is  currently  the  focus  of 
continued  study  by  the  FAA. 

Since  November  1979,  approximately 
70  MMEL's  have  been  developed  for 
small  multiengine  aircraft.  The  recent 
availability  of  such  MMEL's  has 
encouraged  general  aviation  multiengine 
aircraft  operators  to  develop  workable 
MEL  programs.  However,  with  the 
effectivity  of  S  91.30  suspended.  Part  91 
multiengine  aircraft  operators  have  been 
unable  to  benefit  from  the  MMEL's  and 
MEL's  recently  developed.  As  a  result. 
Part  91  operators  have  applied  to  the 


FAA  in  increasing  numbers  for 
exemptions  from  the  FAR  to  the  extent 
necessary  to  permit  them  to  operate 
their  multiengine  aircraft  using  an  FAA- 
approved  MEL  In  response,  the  FAA 
.  has  issued  over  200  exemptions  to 
permit  Part  91  operators  to  conduct 
operations  using  an  MEL,  and  numerous 
petitions  for  similar  relief  are  pending  a» 
this  time.  Based  on  the  satisfactory 
experience  obtained  with  the 
exemptions  that  have  been  granted  to 
date,  the  FAA  has  concluded  that  the 
MEL  concept  can  be  conducted  under 
FAR  Part  91  in  large  or  complex 
multiengine  aircraft  and  in  small 
multiengine  aircraft  without  adversely 
affecting  aviation  safety. 

If  an  FAA-approved  MMEL  has  been 
developed  for  a  particular  aircraft,  the 
MMEL  may  be  used  as  the  primary 
document  from  which  the  operator  may 
develop  an  MEL  for  a  specific  model.  To 
facilitate  the  use  of  the  MEL,  each 
operator  must  carry  a  current  approved 
copy  of  the  MEL  aboard  the  aircraft. 
This  will  enable  the  pilot  to  determine  if 
the  aircraft  meets  regulatory 
requirements  with  instruments  or 
equipment  temporarily  inoperative  and 
will  provide  the  appropriate  procedures 
and  limitations  that  must  be  followed  to 
ensure  the  safe  operation  of  the  aircraft 
until  the  instruments  or  equipment  can 
be  repaired. 

The  FAA  realizes  that  termination  of 
the  suspension  of  Amendment  91-157 
does  not  extend  the  applicability  of 
§  91.30  to  operations  of  single-engine 
aircraft  under  Part  91  but  cannot 
reasonably  continue  the  suspension  of 
§  91.30  considering  the  recent 
development  and  availability  of  MMEL's 
and  MEL's  for  numerous  multiengine 
aircraft. 

There  are  identifiable  benefits 
associated  with  the  use  of  MEL's  for 
multiengine  aircraft  operated  under  Part 
91.  Many  aircraft  have  installed 
equipment  that  is  not  essential  for  safe 
operations  under  all  operating 
conditions.  Much  of  this  equipment  is 
required  for  certain  kinds  of  operations 
such  as  night,  instrument  flight  rules 
(IFR),  or  in  icing  conditions.  Other 
equipment  such  as  weather  radar, 
inertia!  navigation  systems, 
entertainment  systems,  and  galley 
equipment  may  be  installed  in  the 
aircraft  for  the  operator's  or  passenger's 
convenience.  If  some  temporary 
deviation  from  the  type-certificated 
configuration  and  equipment  required 
by  the  operating  rules  were  not 
permitted,  the  aircraft  could  not  be 
flown  unless  all  such  equipment  was 
operable.  Experience  has  proven  that 
the  operation  of  every  system  or 
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component  installed  on  the  aircraft  is 
not  always  necessary  when  the 
remaining  operative  instruments  and 
equipment  provide  for  continued  safe 
operations  for  a  brief  period  of  time  until 
the  system  or  component  can  be 
repaired. 

In  complying  with  the  applicable 
airworthiness  requirements  of  Parts  21 
and  91  of  the  FAR,  operators  subjett  to 
the  operating  rules  of  Part  91  have 
sometimes  been  burdended  with  delays 
and  increased  costs  attributable  to  the 
need  to  expeditiously  repair  or  replace 
inoperable  instruments  or  equipment 
which,  under  the  circumstances  existing 
at  the  time,  were  not  needed  in  the 
Interest  of  safety.  To  alleviate  the 
burden  placed  on  multiengine  aircraft 
Part  91  operators  because  of  the  lack  of 
authority  to  use  MEL's  and  the  large 
number  of  exemption  requests  being 
processed  concerning  use  of  MEL's  by 
Part  91  operators,  the  FAA  has 
determined  that  the  suspension  of 
effectivity  of  §  91.30  should  be 
terminated  without  further  delay. 

Good  Cause  Justification  for  Making 
This  Rule  Effective  Without  Further 
Public  Conunent 

Because  Amendment  91-157  was 
adopted  after  full  public  participation  as 
required  by  the  Administrative 
Procedure  Act,  and  because  this  action 
reinstates  its  effectivity  with  no 
substantive  change,  the  FAA  has 
determined  that  this  action  is 
appropriate  without  further  delay.  The 
underlying  rationale  for  the  rule  and  the 
issues  involved  are  the  same.  Those 
issues  were  addressed  at  the  time 
Amendment  91-157  was  adopted.  The 
practical  impediment  to  application  of 
the  rule  cited  as  the  reason  for  its 
suspension  (absence  of  MMEL's)  has 
been  removed.  Because  of  this  and  since 
no  additional  burden  is  being  placed  on 
any  person,  additional  notice  and  public 
procedures  are  impracticable  and 
unnecessary. 

Paperwork  Reduction  Act  . 

Information  collection  requirements  in 
this  regulation  (§  91.30]  have  been 


approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0522. 

Conclusion 

This  amendment  reinstates  previously 
adopted  Amendment  91-157  and 
therefore  permits  operators  of 
multiengine  aircraft  who  elect  to 
develop  and  obtain  FAA-approved 
MEL's  to  operate  their  aircraft  with 
certain  instruments  and  equipment 
temporarily  inoperable.  This  amendment 
merely  reinstates  the  effectivity  of  an 
amendment  adopted  in  1979.  Since  that 
time,  circumstances  have  heightened  the 
need  for  this  amendment's  effectivity 
consistent  with  the  economic  costs  and 
benefits  discussed  in  the  Regulatory 
Evaluation  prepared  for  Amendment  91- 
157.  As  indicated  in  that  Regulatory 
Evaluation,  there  are  operational  costs 
of  the  status  quo  to  Part  91  operators 
which  are  unnecessary,  and  the  adverse 
economic  costs  of  this  amendment  are 
minimal  or  nonexistent.  Accordingly,  it 
has  been  determined  that  this  document 
does  not  involve  a  rule  change  that  is 
major  under  Executive  Order  12291  or 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  Although  numerous  small 
operators  may  be  impacted  by  this 
amendment,  the  impact,  if  any,  will  be 
minimal  since  the  costs  of  operating 
pursuant  to  §  91.30  do  not  exceed  the 
FAA's  threshold  cost  for  "significant 
economic  impact."  For  the  reasons 
stated  above,  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

UCFRPartll 

Aircraft.  Airmen.  Aviation  safety. 
General  aviation.  Safety 


14  CFR  Part  91 

Aviation  safety.  Safety.  Aircraft,  Air 
transportation.  General  Aviation 

The  Amendment 

Accordingly,  Parts  11  and  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  11  and  91)  are  amended  as  follows, 
effective  March  13. 1986: 

PART  11— GENERAL  RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  Part  11  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1341(a).  1343(d),  1348, 
1354(a),  1401  through  1405, 1421  through  1431, 
1481, 1502: 49  U.S.C.  ia6(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2.  By  amending  S  11.101  by  adding  a 
new  OMB  Control  Number  to  the  table 
in  paragraph  (b),  as  follows: 

S  11.101    OMB  control  numlMrs  MslgiMd 
pursuant  to  ttM  Paparworfc  Reduction  Act 


Section  91.30.. 


.212(M)522 


PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

3.  The  authority  citation  for  Part  91  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303. 1344, 
1348. 1352  through  1355, 1401, 1421  through 
1431, 1471, 1472. 1502. 1510, 1522,  and  2121 
through  2125;  Articles  12.  29,  31,  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat  1180);  42  U.S.C.  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  21. 1983). 

4.  By  terminating  the  suspension  of 
effectivity  of  §  91.30. 

Issued  in  Washington.  D.C..  on  December  6, 
1985. 

Donald  D.  Engen, 

Administrator. 

[PR  Doc.  85-29518  Filed  12-12-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart91 

(Oocliet  No.  24M1;  Amdt  91-193] 

Change  in  Alrspaee  Definition  of 
Minknum  Navigatton  Performance 
Specification 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  of  the 
Federal  Aviation  Regulations  (FAR)  will 
change  the  FAA  description  of  North 
Atlantic  (NAT)  Minimum  Navigation 
Performance  Specification  (MNPS) 
airspace  to  coincide  with  the 
International  Civil  Aviation 
Organization's  (ICAO)  description  of  the 
NAT  MNPS  airspace.  This  amendment 
is  necessary  since  ICAO  action  moved 
the  northern  boundary  of  the  NAT 
MNPS  airspace  from  latitude  67  degrees 
north  to  the  North  Pole,  and  made 
several  minor  editorial  changes. 
DATES:  Effective  date  of  this  amendment 
is  December  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Lynch,  Project  Development  Branch 
(AFO-«50),  General  Aviation  and 
Commercial  Division,  OfHce  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone:  (202)  426-8150. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  24, 1983,  ICAO  revised  the 
NAT  MNPS  airspace  boundaries  as 
follows: 

The  MNPS  airspace  shall  be      . 
applicable  in  that  volume  of  airspace 
between  FL  275  and  FL  400  extending 
between  latitude  27  degrees  north  and 
the  North  Pole,  bounded  in  the  east  by 
the  eastern  boundaries  of  control  areas 
Santa  Maria  Oceanic,  Shanwick 
Oceanic  and  Reykjavik  and  in  the  west 
by  the  western  boundary-  of  CTA 
Reykjavik,  the  western  boundary  of 
CTA  Gander  Oceanic,  and  the  western 
boundary  of  CTA  New  York  Oceanic 
excluding  the  area  west  of  60°  W  and 
south  of  30°  30"  N. 

At  present,  Appendix  C,  Section  1  of 
Part  91  of  the  FAR  defines  NAT  MNPS 
airspace  as  follows: 

Section  1.  NAT  MNPS  airspace  is  that 
volume  ef  airspace  between  FL  275  and  FL 
400  extending  between  latitude  27  degrees 
north  and  latitude  67  degrees  north,  bounded 
in  the  east  by  the  eastern  boundaries  of  flight 
information  regions  Santa  Maria  Oceanic, 
Shanwick  Oceanic,  and  Reykjavik  and  in  the 


west  by  longitude  60  degrees  west  within 
flight  information  region  New  York  Oceanic, 
the  western  boundary  of  flight  information 
region  Gander  Oceanic,  and  the  western 
boundary  of  flight  information  region 
Reykjavik. 

This  amendment  to  Appendix  C. 
Section  1  of  Part  91  changes  FAA's 
description  of  the  boundaries  of  NAT 
MNPS  airspace  to  be  consistent  with 
ICAO's  description  of  the  boundaries  of 
the  airspace.  This  amendment  would 
change  the  words  "latitude  67  degrees 
north"  to  read  "the  North  Pole"  .  .  .  and 
would  make  other  minor  editorial 
changes.  Also,  the  ICAO  language  refers 
to  Control  Areas  as  "CTA."  Because 
there  is  no  definition  of  "CTA"  in  the 
FAR,  the  term  "Control  Area"  is  spelled 
out. 

Need  for  Immediate  Adoption 

The  orderly  flow  of  traffic  over  the 
airspace  of  the  North  Atlantic  depends, 
in  large  part,  on  the  use  of  standardized 
procedures  by  all  ICAO  member 
aircraft.  The  enlargement  of  NAT  MNPS 
airspace  boundaries  by  ICAO  was 
intended  to  allow  reduced  spacing  for 
transatlantic  flights  to  accommodate 
increased  aircraft  traffic.  The  working  of 
this  system  requires  that  operators  of 
U.S.  registered  aircraft  comply  with 
rules  which  are  consistent  with  ICAO 
rules.  This  means  that  the  boimdaries  of 
NAT  MNPS  airspace  set  forth  in  Part  91 
must  be  the  same  as  those  set  by  ICAO. 
Currently,  most  U.S.  operators  that  fly  in 
the  NAT  MNPS  airspace  are  aware  of 
the  ICAO  rules  and  ICAO's  NAT  MNPS 
airspace  boundaries,  and  their  aircraft 
and  operations  comply  with  the  ICAO 
requirements.  Those  U.S.  operators 
whose  aircraft  are  not  equipped  with  the 
navigation  equipment  required  by 
§  91.20  may  receive  special 
authorization  from  the  FAA  to  deviate 
from  those  requirements  and  use 
specific  routes  for  crossing  the  North 
Atlantic.  Furthermore,  U.S.  operators 
can  avoid  the  NAT  MNPS  airspace  by 
flying  below  or  above  the  airspace 
without  specific  FAA  authorization. 

Basically,  this  change  to  Appendix  C, 
Section  1  of  Part  91  will  not  have  any 
significant  impact  to  U.S.  operators.  This 
amendment  merely  revises  Part  91  to 
show  the  current  NAT  MNPS  airspace 
boundaries. 

Therefore,  public  comment  on  this 
amendment  is  not  likely  to  be  helpful 
and  would  delay  bringing  Part  91  into 
conformance  with  ICAO  rules.  In  light  of 
this.  I  find  that  notice  and  public 
comment  are  unnecessary  and  contrary 
to  the  public  interest.  I  also  find  good 
cause  for  making  this  amendment 


effective  less  than  30  days  after 
publication. 

CoDcliuion 

By  adopting  the  same  description  of 
the  NAT  MNPS  airspace  boundaries  as 
now  defined  in  the  ICAO's  "Regional 
Supplementary  Procedures"  document 
No.  7030/3  dated  March  14, 1984,  this 
amendment  will  show  the  current  NAT 
MNPS  airspace  boundaries.  The  FAA 
has  determined  that  this  amendment  is 
not  major  under  Executive  Order  12291 
or  significant  tmder  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  PR  11034:  February  28. 
1979).  For  the  reasons  discussed  above, 
it  also  has  been  determined  that  the 
anticipated  economic  impact  is  so 
minimal  that  a  full  regulatory  evaluation 
is  not  necessary. 

list  of  Sub)ecU  in  14  CFR  Part  n 

Airspace  boundaries.  Equipment 
performance  Requirements,  Air  traffic 
control  deviation  allowances. 

Adoption  of  the  Amendment 

Accordingly,  Part  91  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  91]  is 
amended  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  4g  U.S.C.  1301(7).  1303. 1344, 
1348, 1352  through  1355, 1401. 1421  through 
1431. 1471. 1472. 1502. 1510. 1522.  and  2121 
through  2125:  Articles  12.  29.  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat  1180):  42  U.S.C.  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  21, 1983). 

2.  By  amending  Appendix  C  by 
revising  Section  1  to  read  as  follows: 

Section  1.  NAT  MNPS  airspace  is  that 
volume  of  airspace  between  FL  275  and  FL 
400  extending  between  latitude  27  degrees 
north  and  the  North  Pole,  l>ounded  in  the  east 
by  the  eastern  Iraundaries  of  control  areas 
Santa  Maria  Oceanic,  Shanwick  Oceanic 
and  Reykjavik  Oceanic  and  in  the  west  by 
the  western  boundary  of  Reykjavik  Oceanic 
Control  Area,  the  western  boundary  of 
Gander  Oceanic  Control  Area,  and  the 
western  boundary  of  New  York  Oceanic 
Control  Area,  excluding  the  areas  west  of  60 
degrees  west  and  south  of  38  degrees  30 
minutes  north. 

Issued  in  Washington.  IXI.  on  December  6, 
19B5. 

Donald  D.  Engan, 
Administrator. 
[FR  Doc  65-29517  Filed  12-12-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  305 
[SW-FRL  2914-7a] 

CERCLA  Art)itratlo^  Procedures 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


UMI 


summary:  Section  l|2  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  outlines 
procedures  for  assevtijig  a  claim  against 
the  Hazardous  Substance  Response 
Trust  Fund  (the  "Fuid")  established 
under  CERCLA.  A  pbrtion  of  these 
procedures  concern!  the  arbitration  of 
claims,  the  subject  of  this  regulation. 
Claims  are  authorizad  by  section  111  of 
CERCLA  for  two  general  purposes:  (1) 
To  reimburse  persods  for  the  costs  of 
responding  to  actua  j  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  (i.e., 
response  claims);  and  (2)  to  pay  trustees 
for  the  costs  of  assei  ising  injury  to, 
destruction  of.  or  lot  s  of  natural 
resources,  and/or  fo  r  the  costs  of 
restoration,  rehabilii  ation,  replacement, 
or  acquiring  the  equi  valent  of  natural 
resources  injured,  destroyed,  or  lost  as  a 
result  of  the  release  bf  a  hazardous 
substance  (i.e.,  natui  al  resource  claims). 
Section  112(b)(4)  of  ( SKCLA  directs  the 
President  to  establis  i  a  Board  of 
Arbitrators  (the  "Bo(  rd")  to  decide 
disputes  with  regard  to  claims.  The 
President  has  delega  ted  this  authority  to 
the  Environmental  P  titection  Agency 
(EPA)  under  Executi  re  Order  12316.  This 
final  rule  establishes  and  governs  the 
procedures  of  the  Board.  The  general 
procedures  for  filing  Natural  resource 
claims  (40  CFR  Part  io6)  are  presented 
in  a  final  rule  elsewnere  in  today's 
Federal  RegMer.  Tht  procedures  for 
filing  claims  for  necassary  response 
costs  incurred  by  thii'd  parties  in 
carrying  out  the  National  Oil  and 
Hazardous  Substanoes  Pollution 
Contingency  Plan  wil  be  issued 
separately  under  40  pFR  Part  307. 
EFFSCnvE  date:  Ma|ch  13, 1986. 
CERCLA  section  3051  provides  for  a 
legislative  veto  of  regulations 
promulgated  under  (feRCLA.  Although 
INS  v.  Chadha,  462  U.S.  919. 103  S.  Ct. 
2764  (1983),  cast  doubt  on  the  validity  of 
the  legislative  veto,  fPA  has  ti-ansmitted 
a  copy  of  this  regulation  to  the  Secretary 
of  the  Senate  and  thf  Clerk  of  the  House 
of  Representatives.  If  any  action  by 
Congress  calls  the  ei  ective  date  of  this 
regulation  into  quest  on,  the  Agency  will 


publish  a  notice  of  clarification  in  the 
Federal  Register. 

ADDRESSES:  The  record  supporting  this 
rulemaking  is  available  for  public 
inspection  at  U.S.  Environmental 
Protection  Agency,  Waterside  Mall, 
Lower  Garage.  401  M  Street,  SW, 
Washington,  DC  20460.  The  docket  is 
available  for  viewing  by  appointment 
only  from  9:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday  excluding  holidays.  As 
provided  in  40  CFR  Part  2.  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT 
William  O.  Ross,  Office  of  Emergency 
and  Remedial  Response  (WH-548),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW,  Washington,  DC  20460. 
telephone  (800)  424-9346  [or  382-3000  in 
the  Washington,  DC  metropolitan  area]. 
Superfund  Docket  (202)  382-3046. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 
I.  Introduction 
n.  Background  of  this  Rulemaking 

A.  Statutory  Framework 

B.  Regulatory  Framework 

C.  Dispute  Resolution  for  Claims  by 
Federal  Agencies 

m.  Summary  of  Changes  from  the  Proposed 
Rule 

IV.  Responses  to  Major  Public  Comments 

A.  Establishment  fo  an  Arbitration  Board 

B.  Submission  and  Consideration  of  Claims 
to  the  Board 

C.  Pleadings 

D.  Arbitral  Hearings 

E.  Expedited  Procedures 

F.  E^arte  Commiuiication 

V.  Regitfigtiry  Status  and  Required  Analyses 
A  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

L  Introduction 

Section  112  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980, 
42  U.S.C.  9601  et  seq..  Pub.  L  96-510 
("CERCLA"  or  the  "Act"),  requires  the 
Environmental  Protection  Agency 
("EPA"  or  the  "Agency")  by  delegation 
from  the  President  to  prescribe  the 
forms  and  procedures  for  asserting  a 
claim  against  the  Hazardous  Substance 
Response  Trust  Fund.  This  regulation 
concerns  only  one  portion  of  the  section 
112  procedures,  those  pertaining  to  the 
Board  of  Arbiti-ators  (section  112(b)(3) 
and  (b)(4)).  The  purpose  of  the  Board  is 
to  decide  factual  disputes  with  regard  to 
claims  in  one  of  two  circumstances:  (1) 
When  the  Administrator  declines  to 
award  a  claim;  or  (2)  when  a  claimant  is 
dissatisfied  with  the  size  of  an  award 
and  petitions  the  Board.  EPA  is 
publishing  elsewhere  in  today's  Federal 
Register  the  forms  and  procedures  for 
asserting  a  claim  for  the  cost  of 
assessment,  and  injury  to,  dstruction  of. 


or  loss  of  a  natural  resource  (40  CFR 
Part  306).  The  Agency  expects  to 
propose,  shortly,  in  40  CFR  Part  307. 
forms  and  procedures  for  the  assertion 
of  response  claims  and  the  other  types 
of  claims  that  can  be  made  against  the 
Fund. 

This  preamble  explains:  the  statutory 
and  regulatory  background  for  asserting 
claims  against  the  Fund;  the  dispute 
resolution  process  for  claims  by  Federal 
agencies;  the  changes  made  from  the 
proposed  rule;  the  major  public 
comments  and  EPA's  responses;  and  the 
status  of  this  regulation  under  Executive 
Order  12291.  the  Regulatory  Flexibility 
Act,  and  the  Paperwork  reduction  Act. 

II.  Background  of  This  Rulemaking 

A.  Statutory  Framework 

CERCLA,  enacted  on  December  11. 
1980.  establishes  broad  authority  for 
responding  to  actual  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants.  The  Act 
establish^  the  Fund,  which  may  be 
used  by  the  government  to  respond  to 
releases  and  to  pay  certain  claims  to 
other  parties.  CERCLA  also  imposes 
liabihty  on  certain  parties  associated 
with  releases  and  provides  authority  to 
undertake  enforcement  and  abatement 
action  against  responsible  parties. 

Section  111(a)  authorizes  the  use  of 
the  Fund  for  three  general  purposes:  (1) 
payment  of  governmental  response  costs 
incurred  pursuant  to  section  104  of 
CERCLA:  (2)  payment  of  response 
claims;  and  (3)  payment  of  natural 
resource  claims.  C3nly  the  latter  two 
uses  of  the  Fund  are  subject  to 
arbitration  under  section  112. 

Response  claims,  as  authorized  by 
section  111(a)(2)  of  CERCLA,  reimburse 
persons  other  than  the  Federal 
government  for  the  necessary  costs  of 
responding  to  an  actual  or  threated 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant.  A  claimant's 
response  costs  may  be  reimbursed,  only 
if  incurred  as  a  result  of  carrying  out  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP)  (40 
CFR  Part  300).  The  procedures  for  filing 
response  claims  will  be  proposed  in  the 
future. 

Natural  resource  claims  are 
authorized  by  section  111(a)(3),  (4).  and 
sections  111(b).  (c)  of  CERCLA,  and  can 
be  asserted  only  by  trustees  of  the 
particular  resource.  Such  trustees  are 
defined  in  section  111(b)  as  the 
President,  for  natural  resources  over 
which  the  United  States  has  sovereign 
rights  or  natural  resources  within  the 
territory  or  the  fishery  conservation 
zone  of  the  United  States  to  the  extent 
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they  are  managed  or  protected  by  the 
United  States,  or  any  Slate,  for  natural 
resource  within  the  boundary  of  that 
State  belonging  to,  managed  by, 
controlled  by,  or  appertaining  to  the 
State.  Trustees  can  Hie  claims  for  two 
general  types  of  costs:  (1)  The  costs  of 
assessing  injury  to,  destruction  of,  or 
loss  of  a  natural  resource  as  the  result  of 
a  release  of  a  hazardous  substance;  and 
(2)  the  reasonable  cost  for  the 
restoration,  rehabilitation,  or 
replacement,  or  acquiring  the  equivalent 
of  an  injured  natural  resource.  The 
forms  and  procedures  for  filing  a  natural 
resource  claim  are  published  elsewhere 
in  today's  Federal  Register. 

B.  Regulatory  Framework 

Section  112(b)(4)(A)  of  CERCLA 
authorizes  the  Administrator  of  EPA 
(the  "Administrator")  to  establish  a 
Board  of  Arbitrators  to  decide  factual 
disputes  with  regard  to  claims  against 
the  Fund.  The  Agency  must  select  each 
Board  member  by  using  the  procedures 
of  the  American  Arbitration  Association 
(AAA),  and  no  employee  of  either  the 
President  or  a  Federal  agency  which  is 
delegated  responsibility  under  CERCLA 
can  serve  as  a  member  of  the  Board. 
Apart  from  these  two  requirements,  the 
statute  grants  the  Agency  discretion  in 
establishing  the  Board  and  its  operating 
procedures. 

In  general,  upon  receipt  of  any  claim, 
the  Administrator  must  inform  any 
known  affected  parties  of  the  claim  as 
soon  as  practicable  and  then  attempt  to 
promote  and  arrange  a  settlement 
between  the  claimant  and  the 
potentially  responsible  parties  ("PRPs"). 
If  there  are  no  known  PRPs,  the 
Administrator  must  attempt  to  arrange  a 
settlement  with  the  claimant.  If  a 
settlement  can  be  reached,  it  shall  be 
final.  The  parties  to  the  settlement  will 
be  deemed  to  have  waived  further 
recourse  to  the  Fund  for  any  portion 
covered  by  the  settlement.  If  the 
AdministratoMannot  arrange  a 
settlement  within  45  days,  he  will  then  • 
proceed  to  make  a  decision  on  whether 
to  award  or  deny  the  claims.  After  the 
Administrator  makes  this  decision,  the 
claim  may  be  forwarded  to  the  Board. 

Today's  final  rule  establishes  two 
ways  in  which  a  claim  may  be  heard  by 
a  member  of  the  Board.  First,  EPA  will 
forward  all  claims  denied  by  the 
Administrator  to  the  Regional  Office  of 
the  AAA  in  Washington,  D.C.  Second,  if 
a  claimant  wishes  to  challenge  the 
amount  of  an  award,  he  can  file  such  a 
challenge  at  the  Regional  Office  of  the 
AAA  in  Washington,  DC.  The  selection 
of  the  Arbitrator  shall  be  pursuant  to 
AAA  procedures.  After  the  selection  of 
the  Arbitrator,  all  communications  from 


the  parties  should  be  directed  to  the 
Arbitrator.  Prior  to  selection  to  the 
Arbitrator,  communications  should  be 
directed  to  the  AAA. 

The  Arbitrator  shall,  no  later  than  14 
days  before  the  date  of  the  hearing, 
publish  a  notice  of  the  hearing  in  the 
newspaper  of  largest  circulation  in  the 
city  where  the  hearing  is  to  take  place 
and  in  the  city  closest  to  the  site  of 
cleanup  or  the  natural  resource  at  issue. 
Hearings  before  an  Arbitrator  shall  be 
informdl  and  open,  and  shall  afford  full 
and  equal  opportunity  to  all  parties  for 
the  presentation  of  relevant  material. 
The  rule  prohibits  ex  parte 
communications  between  the  Arbitrator 
and  any  party.  The  Arbitrator  has  the 
power  to  subpoena  the  attendance  and 
testimony  of  witnesses  as  well  as  the 
production  of  books,  records,  and  other 
evidence  pertinent  to  the  issues 
presented  for  decision. 

An  Arbitrator  is  limited  to  resolving 
factual  disputes  with  regard  to  a  claim 
and  may  not  review  a  decision  by  EPA 
to  deny  a  claim  based  on  competing 
priorities  for  the  expenditure  of  Fund 
monies.  The  Arbitrator  is  to  apply  legal 
standards  as  set  forth  by  EPA  in 
deciding  claims  before  die  Arbitrator. 
The  Arbitrator  shall  accord  substantial 
deference  to  EPA  decisions  as  reflected 
in  the  administrative  record. 

The  Arbitrator  shall  render  a  decision 
within  90  days  of  submission  of  the 
claims  to  him  unless  the  parties  agree  in 
writing  to  an  extension  or  the 
Administrator  extends  the  time  limit 
pursuant  to  section  112(b]  (4)(I)  of 
CERCLA.  The  decision  of  the  Arbitrator 
shall  be  signed  and  in  writing  and  shall 
contain  a  concise  statement  of  the  basis 
and  rationale  for  the  Arbitrator's 
determination.  The  award  or  decision  by 
a  member  of  the  Board  shall  be  binding 
and  conclusive,  and  shall  not  be 
overtimied  except  for  arbitrary  or 
capricious  abuse  of  the  member's 
discretion. 

Unless  the  Administrator  determines 
otherwise,  the  parties  and  the  Arbitrator 
shall  follow  expedited  procedures  if  the 
amount  of  the  claim  in  dispute  does  not 
exceed  $20,000.  The  parties  can  also 
agree  to  follow  the  expedited 
procedures  for  disputed  claims 
exceeding  $20,000. 

C  Dispute  Resolution  for  Claims  by 
Federal  Agencies 

The  dispute  resolution  process  for 
Federal  agencies  that  may  have  claims 
before  the  Fund  will  be  the  procedures 
outlined  in  Executive  Order  12088.  That 
is,  the  Executive  Branch  of  the  Federal 
Government,  and  not  the  Board  of 
Arbitrators,  will  make  decisions  where: 
(1)  The  Administrator  denies  the  claim 


as  outlined  in  section  112(b)(3);  or  (2)  a 
Federal  claimant  wishes  to  challenge 
that  amount  of  an  award. 

nL  Summary  of  Changes  from  the 
Proposed  Rule 

On  March  8, 1985.  EPA  proposed 
regulations  (50  FR  9586)  which  establish 
and  govern  the  Board  of  Arbitrators. 
The  proposed  rulemaking  explained:  the 
selection  and  dismissal  of  Board 
members;  referral  of  claims  to  the  Board, 
the  procedures  for  filing  pleadings,  the 
procedures  for  the  arbitral  hearing  itself, 
the  process  by  which  a  Board  member 
will  make  a  decision,  and  the 
procedures  for  expedited  decisions  by 
members  of  the  Board. 

Publication  of  the  proposed  rule  was 
followed  by  a  60-day  public  comment 
period.  A  summary  of  the  pubUc 
comments,  together  with  the  Agency's 
responses,  is  contained  in  the 
"Responses  to  Comments  on  the 
Proposed  Rules  on  CERCLA  Arbitration 
Procedures  and  Natural  Resource 
Claims  Procedures,"  which  is  available 
for  inspection  at  Room  S-325,  U.S. 
Environmental  Protection  Agency,  401 M 
Sti%et  SW,  Washington.  DC  20460. 

After  consideration  of  the  public 
comments,  EPA  has  made  the  following 
changes  from  the  proposed  rule.  Each 
change  is  discussed  in  detail  in  the 
preamble  section  noted. 

1.  Language  has  been  added  to  40  CFR 
305.20(d)  to  clarify  any  ambiguities  that 
may  arise  in  the  screening  and  selection 
of  members  of  the  Board  (see  section 
IV.A.). 

2.  All  claims  must  be  submitted  to  the 
Regional  Office  of  the  AAA  in 
Washington,  DC  and  not  to  the  General 
Office  as  stated  in  the  proposed  rule 
(see  section  rV3.). 

3.  Language  has  been  added  to  40  CFR 
305.30(a)  to  clarify  the  provision  that 
only  those  damage  assessment  claims 
that  are  of  sufficient  priority  for  Fund 
expenditures  will  be  forwarded  to  the 
AAA  (see  section  IV.B.). 

4.  "New  or  different  claim"  in  40  CFR 
305.40(b)  and  elsewhere  is  replaced  with 
"amended  pleading"  to  clarify  the  intent 
of  the  provision  (see  section  IV.C). 

5.  The  seven-day  period  for  a  party  to 
file  an  answer  to  a  new  or  different 
claim  (now  called  an  "amended 
pleading")  under  40  CFR  305.40(b)  will 
run  from  the  date  of  receipt  of  such 
claim  by  the  opposing  party  instead  of 
the  date  of  mailing  (see  section  IV.C). 

6.  The  authority  of  an  Arbitrator  at  a 
pre-hearing  conference  under  40  CFR 
305.41  has  been  expanded  to  provide  for 
the  encouragement  of  further  settlement 
discussions  (see  section  rV.D.). 
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7.  The  Acfaninistr  itor'i  written  referral 
of  a  claim  to  the  AAA  must  now  include 
a  tentative  determitiatian  of  the  locale  of 
the  arbitral  hearinfl  (see  section  IV J).). 

8.  Language  has  leen  added  to  40  OFR 
305.42(i]  to  state  explicitly  the  grounds 
for  a  party  to  be  absent  in  default  or  to 
waive  the  right  to  t|e  present  at  an 
arbitral  hearing  (s^  section  IV J).). 

9.  Language  has  keen  added  to  40  CFR 
305.42[j](2)  to  ensu^  public  access  to  all 
evidence  presenteq  at  an  arbitral 
hearing  (see  sectioit  IV.O.). 

10. 40  CFR  305.52fa)  has  been 
amended  to  indicate  that  objections  may 
also  be  made  orall)|  during  an  arbitral 
hearing  and  that  all  objections  should  be 
made  at  the  earliest  possible 
opportunity  (see  sei  :tion  IV  J).). 


11.  Language  has 
CFR  305.50(a)  to:  (1 


been  added  to  40 
clarify  that  the 


$20,000  ceiling  for  expedited  procedures 
refers  to  the  amount  in  dispute 
regardless  of  the  anount  of  the  original 
claim;  and  (2)  enco^age  parties  to  use 
the  expedited  procedures  (see  section 
IV.R).  I 

12.  The  period  foi  striking  the  names 
of  potential  Arbitralors  from  the  AAA's 
list  of  nazies  under  |the  expedited 


procedures  has  bee 
days  to  be  consiste 
procedures  (see  set 
13.  Language  has  | 
CFR  305.41  and  else 


reduced  to  seven 
t  with  the  regular 
ion  IVi:.). 
in  added  to  40 

'here  to  authorize 


up  to  a  20-day  exteiision  6f  the  pre- 
hearing period  for  expedited  procedures 
(see  section  IV JS.). 

14.  The  Agency  h4s  added  language  to 
40  CFR  305.52(b)  to  insure  that  neither 


the  Administrator 
person  shall  make 
communications  wii 
Defmitions  for  "ex 
communications," 
person"  have  been 
305.12  (see  section 


r  any  interested 
parte 
the  Arbitrator. 


id  "interested 
eluded  in  40  CFR 
.F.). 


In  addition,  the  Agency  has  also  made 
the  following  clarifying  changes: 

1.  A  new  subsectjpn  (3)  has  been 
added  to  40  CFR  3oi.21(e)  to  clarify  that 
the  Board  is  not  authorized  to  consider 
or  award  claims  by  agencies  of  the 
Federal  government.  In  addition,  the 
reference  to  the  Federal  government  has 
been  deleted  from  4 )  CFR  305.21(c)(2)  to 
serve  the  same  purpose. 

2.  A  signed  accep  ance  of  a  case  by 
the  Arbitrator  must  now  be  filed  at  the 
Regional  Office  of  tie  AAA  within  five 
days  of  the  Arbitral  )r'8  appointment. 

3.  Language  has  bfeen  added  to  40  CFR 
305.31(c)  to  require  fee  AAA  to 


copy  of  the  claim 
the  Arbitrator  upon 


immediately  send  a 

and  all  pleadings  to 

receipt  of  the  Arbitrator's  signed 

acceptance  of  appointment. 

4.  Language  has  bfeen  added  to  40  CFR 
305.32(b)  to  require  he  AAA  to 


immediately  serre  each  party  with  a 
copy  of  the  statement  firnn  an  Arbitrator 
disclosing  circumstances  likely  to  affect 
his  impartiality  in  a  case. 

5.  40  CFR  305.40  has  been  amended  to 
require  EPA  or  the  claimant  to  file  an 
answering  statement  with  the  AAA  and 
the  other  party  fifteen  days  after  service 
of  the  notice  provided  under  section 
305.30(d).  This  amendment  provided  the 
parties  with  more  time  to  prepare  the 
answering  statement. 

6.  A  new  subsection  (b)  has  been 
added  to  40  CFR  305.51  to  provide  for 
the  30  days  statutory  deadline  for  any 
party  to  a  proceeding  to  appeal  a 
decision  or  award  to  Federal  district 
court. 

rV.  Response  to  Major  Public  Conunmits 

A.  Establishment  of  an  Arbitration 
Board 

According  to  CERCLA  section 
112(b)(4)(A).  EPA  must  select  Board 
members  through  utilization  of  the 
procedures  of  the  AAA.  Today's  final 
rule  provides  that  the  Administrator  will 
screen  applicants  for  membership  to  the 
Board  by  evaluating  certain  criteria  such 
as  background  in  hazardous  substances 
or  administrative  procediu-es.  The 
qualifications  of  applicants  passing  the 
screening  will  be  sent  to  AAA  to 
determine  whether  they  meet  AAA's 
requirement  for  membership.  If  the 
requirements  are  met  then  the  applicant 
will  be  considered  by  the  Administrator 
for  possible  appointment  to  the  Board. 
One  commenter  questioned  the  lack  of 
specific  standards  for  the  appointment 
of  applicants  for  membership  to  the 
Board  and  recommended  that  EPA 
clarify  that  standards  applicable  to  the 
screening  process  will  also  apply  to  the 
actual  appointment  of  members.  The 
Agency  acknowledges  that  the  proposed 
rulemaking  may  not  have  been  clear  on 
this  point.  Accordingly,  language  has 
been  added  to  40  CFR  305.20(d)  to 
ensure  that  procedures  for  the 
appointment  of  members  to  the  Board 
and  determination  of  the  size  of  the 
Board  are  in  accordance  with  AAA 
procedures. 

B.  Submission  and  Consideration  of 
Claims  by  the  Board 

The  purpose  of  the  Board  is  to  decide 
factual  disputes  with  regard  to  claims 
when:  (1)  The  Administrator  declines  to 
award  a  claim;  or  (2)  a  claimant  is 
dissatisfied  with  the  size  of  an  award 
and  petitions  the  Board.  The  Board  is 
not  empowered  to  decide  legal  issues 
involving  the  interpretation  of  CERCLA 
that  arise  in  the  course  of  resolving  a 
claim.  The_^oard  also  cannot  review  a 
decision  to  deny  a  claim  based  on 


competing  priorities  for  the  use  of  the 
Fund.  Several  conunenters  opposed  the 
provisions  limiting  the  scope  of  the 
Board  to  resolving  factual  disputes  with 
regard  to  a  claim.  One  of  these    ; 
commenters  suggested  that  all 
limitations  on  the  Board  should  be 
removed. 

EPA  disagrees  with  these  comments. 
The  Agency  does  not  believe  that 
expanding  the  jurisdiction  of  the  Board 
is  warranted  by  CERCLA  or  that  such 
expansion  would  ensure  that  the  limited 
resources  of  the  Fund  are  used  in  the 
most  cost-effective  manner.  In  addition, 
the  Agency  does  not  intend  for  the  limits 
placed  on  the  jurisdiction  of  the  Board 
by  the  regulations  to  prohibit  the  Board 
from  making  rulings  on  evidence 
submitted  as  part  of  a  hearing;  the 
regulations  merely  require  that  the 
Board  apply  the  Agency's  legal 
interpretation  of  CERCLA  provisions. 
Neither  the  rule  nor  CERCLA  place 
explicit  restrictions  on  what  may  be 
submitted  as  evidence  or  on  what 
evidentiary  rulings  the  Board  may  make. 
Furthermore.  EPA  does  not  beheve  that 
the  Board  should  review  claims  denied 
by  the  Administrator  based  on 
competing  priorities  for  use  of  the  Fund. 
Such  decisions  are  policy  decisions 
based  on  EPA's  experience  in 
administering  the  Fund  and  on  the 
Agency's  knowledge  of  the  constraints 
of  the  Fund.  The  Board  does  not  have 
the  experience  or  the  expertise  to  make 
decisions  about  the  appropriate 
priorities  to  be  placed  on  competing 
uses  of  the  Fund.  More  important,  the 
Board  is  not  a  policy-making 
organization. 

The  Agency  proposed  in  the  March  8. 
1985  proposed  rule  that  in  reviewing 
claims  the  Board  accord  substantial 
deference  to  EPA  decisions  as  reflected 
in  the  administrative  record.  One 
commenter  stated  that  CERCLA  does 
not  reqm're  an  Arbitrator  to  accord 
substantial  deference  to  EPA  decisions, 
and  that  a  more  complete  explanation  of 
this  provision  under  40  CFR  305.21(h)  is 
needed.  EPA  disagrees  with  this 
comment.  Substantial  deference  is 
customarily  accorded  in  judicial 
proceedings  to  an  Agency's  decisions  as 
reflected  in  the  administrative  record. 
The  courts  generally  grant  deference 
because  of  the  Agency's  expertise  and 
experience  in  specific  areas.  This  rule 
requires  the  Board  to  accord  substantial 
deference  to  EPA  decisions  for  the  same 
reason.  EPA  is  likely  to  be  reviewing  a 
number  of  similar  claims  and  will 
become  experienced  with  the  various 
technical  and  cost  issues  associated 
with  claims.  EPA  believes  that  the 
arbitration  process  will  be  most 
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effective  when  it  malies  full  use  of  the 
Agency's  expertise. 

Another  commenter  stated  that  all 
claims  should  be  forwarded  to  the 
Regional  Office  of  the  AAA  in 
Washington,  DC  because  of 
convenience.  The  Agency  agrees  with 
this  commenter  that  claims  be  filed  with 
the  Regional  Office  of  the  AAA  in 
Washington.  DC  so  as  to  save  time— 
EPA  has  its  headquarters  there  and 
many  of  the  current  members  of  the 
Board  reside  in  the  immediate  vicinity. 

One  commenter  noted  that  a  provision 
in  the  March  8. 1985  proposed  rule 
(proposed  40  CFR  305.30(S))  implied  that 
all  claims  denied  by  the  Administrator 
will  be  submitted  to  the  AAA,  while 
another  provision  (proposed  40  CFR 
306.31(g)(2))  indicated  that  damage 
assessment  claims  that  are  of 
insufficient  priority  for  Fund 
expenditures  will  not  be  forwarded  to 
the  AAA.  The  commenter  recommended 
that  revisions  be  made  to  ensure 
consistency  between  these  two 
provisions. 

The  preamble  to  the  proposed  rule 
stated  explicitly  that  an  Arbitrator 
cannot  review  a  decision  by  the  Agency 
to  deny  a  claim  based  on  competing 
priorities  for  the  expenditure  of  Fund 
monies.  The  Agency  maintains  its 
position  that  the  authority  for  the 
determination  of  the  priority  for  Fund 
expenditures  rests  with  the 
Administrator  and  not  with  the  Board 
for  the  reasons  given  above.  The  Agency 
has  added  language  to  40  CFR  305.30(a) 
to  clarify  that  claims  denied  because  of 
competing  priorities  will  not  be 
submitted  to  the  Board.  Additionally, 
claims  by  other  Federal  agencies  are  not 
eligible  for  adjudication  by  the  Board. 

C.  Pleadings 

The  March  8. 1985  proposed  rule 
allowed  either  party  to  an  arbitration  to 
make  a  new  or  different  claim  after  a 
claim  is  submitted  to  arbitration. 
However,  the  proposed  rule  stated  that 
after  an  Arbitrator  is  appointed,  no  new 
or  different  claim  may  be  submitted 
without  the  Arbitrator's  consent.  The 
Agency  also  proposed  that  when  a  party 
to  an  arbitration  proceeding  makes  a 
new  or  different  claim,  and  mails  a  copy 
of  the  claim  to  the  opposing  party,  the 
opposing  party  should  have  a  period  of 
seven  days  from  the  date  of  such 
mailing  within  which  to  file  an  answer 
with  the  general  office  (now  "Regional 
Office")  of  the  AAA. 

One  commenter  was  concerned  that 
the  provision  in  40  CFR  305.40(b)  for  a 
party  to  submit  a  "new  or  different 
claim"  might  not  allow  for  the 
submission  of  an  "amended  claim."  EPA 
acknowledges  that  the  provision  may 


have  been  ambiguous  and  has  deleted 
the  term  "new  or  di^erent  claim"  and 
replaced  it  with  the  term  "amended 
pleading"  in  40  CFR  305.40(b)  and 
elsewhere  to  clarify  the  intent  of  the 
provision.  Another  commenter 
suggested  that  the  seven-day  period  for 
a  party  to  file  an  answer  to  a  new  or 
different  claim  (now  an  "amended 
pleading")  should  run  from  the  date  of 
receipt  of  such  claim  by  the  opposing 
party,  rather  than  from  the  date  of 
mailing.  The  Agency  agrees  with  this 
suggestion:  the  seven-day  period  within 
which  the  opposing  party  must  file  an 
answer  to  an  amended  pleading  will  run 
from  the  date  of  receipt  as  established 
by  a  return  receipt,  of  such  claim  by  that 
parfy,  and  not  from  the  date  of  mailing 
as  originally  proposed.  This  revision 
ensures  that  the  opposing  party  will 
have  sufficient  time  to  R\e  an  answer 
and  will  be  consistent  with  the  provision 
for  fQing  an  answer  under  40  CFR 
305.40(a). 

D.  Arbitral  Hearings 

The  March  8, 1985  proposed  rule 
provided  for  a  pre-hearing  conference 
with  the  Arbitrator  and  the  parties  or 
their  counsel  to  be  schedule  in 
appropriate  cases  to  arrange  for  an 
exchange  of  information,  such  as 
witness  statements,  exhibits,  and 
documents,  and  to  stipulate  uncontested 
facts  to  expedite  the  arbitration.  One 
commenter  suggested  expanding  the 
authority  of  an  Arbitrator  at  a  pre- 
hearing conference  under  40  CFR  305.41 
so  that  an  Arbitrator  can  attempt  to 
consolidate  or  narrow  issues  in  dispute 
and  explore  the  possibility  of  further 
settlement  discussions.  The  commenter 
stated  that  granting  an  Arbitrator 
greater  overall  authority  in  this  area  will 
help  to  make  pre-hearing  conferences  as 
flexible  and  effective  as  possible.  EPA 
agrees  with  the  commenter  that  allowing 
an  Arbitrator  greater  authority  during  a 
pre-hearing  conference  will  improve  the 
flexibihfy  and  effectiveness  of  the 
arbitration  process.  Accordingly, 
Arbitrators  are  authorized  under  40  CFR 
305.41  to  encourage  further  settlement 
discussions  during  a  pre-hearing 
conference. 

Part  40  CFR  305.42(a)  authorizes  the 
Administrator  to  set  the  locale  for  an 
arbitral  hearing,  withidue  consideration 
to  any  requests  by  the  claimants.  One 
commenter  suggested  that  if  the 
arbitration  is  initiated  due  to  the 
Agency's  denial  of  a  claim,  then  the 
Administrator  should  include  in  his 
written  statement  to  the  Board  a 
tentative  determination  of  the  locale  of 
the  arbitral  hearing.  EPA  has  adopted 
this  suggestion. 


CERCLA  112(b)(4)(B)  specifies  that  all 
arbitration  hearings  should  be  public.  In 
the  proposed  rule,  the  Agency  stated 
that  where  any  of  the  parties  is  absent, 
in  default,  or  has  waived  the  right  to  be 
present  at  an  arbitration  hearing,  the 
requirement  that  all  evidence  should  be 
taken  in  the  presence  of  the  Arbitrator 
and  of  all  the  parties  need  not  apply. 
One  commenter  suggested  that  the 
grounds  for  a  party  to  be  in  default,  or  to 
waive  the  right  to  be  present  at  an 
arbitral  hearing,  should  be  explicitly 
stated.  In  addition,  it  was  not  clear  to 
the  commenter  how  the  requirement  for 
all  hearings  to  be  public  would  be 
complied  with  if  a  party  waives  the  right 
to  be  present,  but  then  provides  a 
written  statement  to  the  Arbitrator.  The 
commenter  suggested  that  the  record  of 
hearings,  including  written  submissions, 
should  be  made  available  to  the  public 
as  part  of  the  file  maintained  by  the 
General  Manager. 

The  Agency  agrees  with  the 
suggestion  that  the  grounds  for  a  party 
to  be  in  default,  or  to  waive  the  right  to 
be  present,  should  be  explicitly  stated. 
Accordingly,  40  CFR  305.42(i)  has  been 
expanded  to  state  that  if  a  parfy,  after 
due  notice,  fails  to  be  present,  fails  to 
obtain  an  adjournment,  or  fails  to  have 
evidence  presented  on  his  behalf,  he 
will  be  deemed  to  be  in  default  and  to 
have  waived  his  right  to  be  present  at 
the  arbitration.  In  addition,  to  clarify 
any  ambiguity  that  may  arise  concerning 
the  satisfaction  of  the  public  hearing 
requirement  in  the  event  of  the  default 
and  waiver  of  the  right  to  be  present  at 
an  arbitration  by  a  party,  the  Agency  is 
amending  40  CFR  305.42{j)(2)  to  state 
that  all  evidence  shall  be  introduced  in 
the  presence  of  the  Arbitrator  and  of  all 
the  parties,  except  where  any  of  the 
parties  is  absent  in  default  and  has 
waived  the  right  to  be  present.  In  such 
case,  all  evidence  pertinent  to  the  issues 
presented  to  the  Arbitrator  for  decision, 
whether  in  oral  or  written  form,  shall  be 
made  a  part  of  the  record  and  available 
for  public  inspection.  This  change 
ensures  pubhc  access  to  all  evidence 
presented  at  the  arbitration.  Even  if  the 
parties  waive  oral  hearings,  all 
interested  parties  shall  be  afforded  the 
opportunity  to  examine  documents  filed 
with  the  Arbitrator. 

Proposed  40  CFR  305.52(a)  stated  that 
any  party  who  continues  with  an 
arbitration  after  knowing  that  any 
requirement  of  the  rules  has  not  been 
complied  with,  and  who  fails  to  make  an 
objection  in  writing,  is  deemed  to  have 
waived  the  right  to  object.  One 
commenter  stated  that  the  requirement 
that  objections  must  be  made  in  writing 
is  unclear  because  it  does  not  take  into 
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account  oral  objet  tions  to  evidence  that 
may  be  made  duri  ng  the  arbitration.  The 
commenter  stated  that  such  ob|ections 
are  normally  oral  md  are  necessary  to 
preserve  an  appea  I.  The  commenter 
suggested  that  EP<  ^'tevise  the  provision 
to  allow  more  cle«  rly  for  oral  objections 
during  a  hearing,  i  nd  also  suggested 
that  EPA  identify  he  purpose  of  the 
provision  in  the  pileamble.  EPA 
acknowledges  that  proposed  40  CFR 
305.52(a),  concemi  ng  written  objections, 
may  have  been  unclear  and  has  clarified 
this  section  to  indicate  that  objections 
may  be  made  oral|y  during  the  hearing. 
in  addition,  the  provisions  has  been 
clarified  to  state  tttat  an  objecttion. 
whether  written  oioral,  must  be  made 
at  the  earliest  possible  opportunity.  The 
purpose  of  the  provision  is  to  encourage 


the  timely  Filing  of 


objections  and  to 


ensure  that  arbitra  lion  decisions  are  not 
overturned  on  min  ir  procedural 
grounds. 


E.  Expedited  Proa  dures 

40  CFR  305.50  ex  ;>tains  the  procedures 
for  expediting  an  a  -bitral  hearing. 
Expedited  hearings  would  be  used  when 
the  total  claim  of  a  ly  [mrty  is  $20,000  or 
less,  although  the  parties  involved  may 
agree  to  use  exped  ted  procedures  for 
claims  greater  thar|  $20,000.  The 
expedited  procedures  would  require 
that,  as  part  of  the  process  of  selecting 
an  Arbitrator,  eachj  party  to  the  dispute 
strike  names  from  ^he  list  of  potential 
Arbitrators  submitled  by  the  AAA  and 
return  the  list  withn  10  days.  The 
expedited  procedures  also  require  that 
the  hearing  begin  v^ith  60  days  of  the 
selection  of  the  Ar|itrator.  One 
commenter  stated  iiat  it  was  unclear 
whether  the  $20,Oo4  ceiling  for  expedited 
procedures  refers  tt  the  claim  as 
originally  presented  to  EPA  or  to  that 
portion  of  the  claiiq  that  mjy  have  been 
granted  by  EPA.  THe  commenter  also 
questioned  whether  the  costs  of  an 
investigation  or  rnsnection  ordered  by 
an  Arbitrator  woul^  be  included  in  the 
$20,000  ceiling.  Thd  same  commenter 
stated  that  the  ten-^lay  period  for 
striking  the  names  >f  potential 
Arbitrators  was  ini  ufficient.  Similarly, 
the  sixty-day  perioq  between  selection 
of  an  Arbitrator  and  beginning  the 
hearing  was  likely  o  be  unreasonably 
short  if  more  than  ^w  witnesses  were  to 
be  called. 

The  $2ft000  figur^  specified  in  the 
provisions  for  expeiited  arbitration 
procedures  refers  ti  >  the  amoant  in 
(tispute  between  th  •  claimant  and  EPA. 
regardless  of  the  tr  lount  of  the  original 


claim.  For  example,  if  the  original  claim 
amount  is  $200,00&  and  the 
Administrator  awards  $190,000,  the 
expedited  procedures  will  be  in  effect  if 
the  claimant  decides  to  challenge  the 
award.  The  cost  of  an  arbitrator-ordered 
investigation  or  inspection,  if  approved 
by  the  Agency,  would  be  paid  from  the 
Fund  and  would  not  be  incloderf  in 
determining  whether  the  $20,000  ceiling 
has  been  exceeded.  EPA  has  clarified  40 
CFR  305.50(a)  to  indicate  that  the 
$204100  figure  speci^ed  refers  to  the 
amount  in  dispute  and  not  the  total 
claim.  In  addition,  language  has  been 
added  to  this  section  to  encourage 
parties  to  use  the  expedited  procedures. 
The  Agency  believes  tfiat  the  ten  day 
period  for  striking  the  names  of 
potential  Arbitrators  from  a  AAA  list  for 
an  expedited  proceeding  is  more  than  of 
sufficient  length  and  notes  that  it  had 
intended  to  specify  a  seven  day  period 
instead.  Accordingly,  the  Agency  has 
decided  to  reduce  the  period  for  strikiing 
the  names  of  potential  Arbitrators  to 
seven  days,  as  applies  for  regular 
procedures,  and  has  decided  to  maintain 
the  requirement  that  a  hearing  start  no 
later  than  sixty  days  after  an  arbitrator 
is  selected.  CERCLA  section  112(b)(4KF) 
and  40  CFR  305.50(h)  require  that  the 
Board  render  a  decision  in  an  expedited 
proceeding  within  90  days  of  submission 
of  the  claim  to  the  Arbitrator. 
Submission  of  the  claim  to  the 
Arbitrator  effectively  occurs  at  the  time 
that  the  Arbitrator  is  selected.  Thus, 
even  with  a  sixty^day  pre-hearing 
period,  in  some  cases,  there  may  be  no 
more  than  thirty  days  to  conduct  the 
hearing  and  render  a  decision.  CERCLA 
section  112(b)(4](I)  does,  however, 
authorize  the  Administrator  to  extend 
the  time  for  a  pre-hearing  conference  by 
up  to  60  days.  Accordingly,  language  has 
been  added  to  40  CFR  305.41  to 
authorize  up  to  a  20  day  extension  of  the 
pre-hearing  period  for  expedited 
procedures  in  keeping  with  the  90  day 
limit  for  an  expedited  decision  under  40 
CFR  305.50{h)T 

F.  Ex  Parte  Communication 

The  preamble  to  the  March  8, 1985 
proposed  rule  noted  that  EPA  was 
considering  adopting  procedures  similar 
to  those  described  in  40  CFR  124.78  to 
govern  ex  parte  communication  during 
the  arbitration  process.  One  commenter 
stated  that  without  prohibitions  on  ex 
parte  communication,  a  claimant  could 
be  prejudiced  if  the  other  party  to  the 
arbitration  abuses  the  lack  of  a 
prohibition.  The  commenter  stated  that 
altiiough  the  provisions  in  40  CFR  124.78 
may  be  an  adequate  framework,  they 


would  require  modification  to  apply  to 
the  arbitration  process.  As  an  example, 
the  cotamenter  suggested  that  the  rule 
should  be  expanded  to  prohibit  the 
Administrator  from  making  ex  parte 
contacts  with  any  Arbitrator.  EPA 
appreciates  the  importance  of  restricting 
ex  parte  comrnonication.  However,  the 
Agency  does  not  believe  that  the 
detailed  procedures  in  40  CFR  124.78  are 
necessaryu  here.  Accordingly,  the 
Agency  is  simply  prohibiting  ex  parte 
Communications  between  the  Arbitrator 
and  any  interested  parties.  The  terras  ex 
parte  commuqications,"  are  "interested 
person"  and  defined  in  40  CFR  305.12. 

V.  Regulatory  Status  and  Required 
Analysis 

Proposed  and  fmal  rules  issued  by 
Federal  agencies  are  governed  by 
several  statutes  and  executive  orders. 
These  include  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 

A.  Executive  Order  12291 . 

Rulemaking  protocol  under  Executive 
Order  12291  requires  that  regulations  be 
classified  as  major  or  non-major  for 
purposes  of  review  by  the  Office  of 
Management  and  Budget  (OMB). 
According  to  E.G.  12291,  major  rules  are 
regulations  that  are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  millioa  or  more;  or 

(2]  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  States,  or  local  government 
agencies,  or  geographic  regions;  or  . 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihfy  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  dtmiestic  or  export 
markets. 

EPA  has  determined  that  this 
regulation  is  a  non-major  rale  under 
Executive  Order  12291  because  it  'n 
unlikely  to  result  in  any  of  the  impacts 
identified  above.  Therefore,  the  Agency 
has  not  prepared  a  regulatory  impact 
analysis  for  this  regulatioiL  This  rule 
was  submitted  to  OMB  for  review  under 
Executive  Order  122S1. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980    . 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  "significant  impact  on 
a  substantial  number  of  small  entities." 
EPA  certifies  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  all  authorized  costs  and 
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expenses  attribatabie  to  tbe  operation  of 
the  Board  ate  payable  fron  tiie  Fund. 
Further,  this  regiilatioa  impoaes  no 
capital  expenditure*  nor  anjr  compliant 
requirement  on  any  industrial  sector. 

List  of  Subjects  in  40  CFR  Part  305 

Chemicals  HaEardous  materials,  Inter- 
govemmental  regulations,  Natural 
resources.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal. 

Dated:  November  3a  1985. 

By  direction  af  Oie  Adnunistrator. 
A.  Jmdss  Barnes. 
Deputy  Adminiskvtor. 

Chapto- L  Tide  40  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  bekmr. 

Part  905,  Title  40  of  the  Code  of 
Federal  Regulations  is  added  as  set  forth 
below. 

PART  305— COMMlEHEMSHfE 
ENMRONyeNTAL  RESPOMSE. 
COMPEMSATIOM.  AMD  UABHiTY  ACT 
(CERCLA)  ARBnUATlON 
PROCEOUfKS 

Subpart  A— Genaral 

305.10  Purpose. 

305.11  Scope  and  applicability. 

305.12  DeGnitions. 


Reaponae.  Compensation,  and  Liability 
Act  of  1900, 42  U.S.C  9601  «f  aeq. 


Sutepartl 

305.20  Sdedioa  and  diraustat  of  the  Board 
of  Arbitrators. 

305.21  iunadictionofBoardof  Arbita^tora. 

Sut>paft  C    Waf an'al  of  Claims  and 


305.30  Referral  of  ciaims.  ' 

305.31  Selection  of  arbitrator. 

30532    DisdoMuc  and  challenge  procedures. 

Subpart  D— Hearings  Bafort  (he  Board  of 
AftiWratOfS 

305.40  Filing  of  pleadings. 

305.41  Pre-hearing  conference. 

305.42  Arbitral  hearing. 

305.43  Arbitral  decision. 

Subpart  E—Expedit«4  Proeaduras  and 
Ottwr  Provisions 

305.50  Expedited  procedures. 

305.51  Appeals  procedures. 

305.52  Miscellaneous  provisions. 
Authority:  42  U.S.C.  9801  et  seq.  and 

Executive  Order  12316,  sees.  7(a)  and7(e).^ 
CFR.  1981  Comp..  p.  16B. 

Subpart  A— General 

§305.10    Purposa. 

This  regulation  establishes  and 
governs  procedures  for  the  arbitration  of 
disputes  arising  out  of  daijns  to  the 
Hazardous  Substance  Response  Trust 
Fund  established  under  section  221  of 
the  Comprehensive  Eovironraental 


§305.11 

Claimn  fin-  necessary  response  costs 
incuned  by  any  person  in  canying  oat 
the  Wattonai  Coetmgency  Fian  and 
claims  for  injury  to,  or  deatroction  or 
loss  of  natnral  resources,  including  coets 
of  damage  Bsseasment  as  submitted  by 
Slate  trustees,  may  be  decided  through 
the  procedures  established  by  this 
regnlatioa.  Tlaeeerades  wdll  govern  Uie 
prooeduresiBreuyarbitratian  of  claims 
wider  aectioa  Its  of  CERCLA. 


§30&t2 

Terms  not  defined  in  this  section  have 
the  meaung  given  1^  secboB  101  of 
CERCLA.  Ail  time  deadiiiies  in  this  Part 
are  specified  in  calendar  days. 

Eiaxpt  wbaa  otherwiae  specified: 

(a)  "Act."  and  "CERCLA."  mean  the 
Comprehenaive  Environ— mtal 
Re^mnne.  Compensatsoa.  eodLiabil^ 
Act  of  1980  (42  U.S.C.  9601  et  seq). 

[h]  "Board  of  Arbitiatacs"  or  "Board," 
means  a  panel  cf  one  or  more  persons 
selected  in  accordance  wtth  section 
112(b)(4XA)  of  CERCLA  and  governed 
by  die  proyisioiis  in  40  CFR  Pact  305. 

(c)  "Claim."  nraans  «  demand  in 
writiqg  Core  warn  certain. 

(d)  "Claimant"  means  an  individual 
Hrm,  corporation,  association, 
partnership,  ooaaortium,  foiat  venture, 
commeicial  entity.  Ueitod  States 
Government  State,  municipality, 
commission,  political  subdivision  of  a 
State,  or  any  interstate  body  ivho 
presents  a  4^aim  for  compensation  under 
section  112  of  CQICLA 

(e)  "Damage  assessment  dmrn," 
means  a  claim  for  assesament  costs 
submitted  to  the  Fund  as  described  in 
section  111(c)(2)  of  CERCLA. 

(f)  "Ex  parte  communication."  means 
any  communication,  mitten  or  oral, 
relating  to  the  merits  of  the  proceeding 
between  the  Arbitrator  and  any  party, 
or  other  interested  person  iidiicfa  was 
not  originally  filed  or  stated  in  the 
administralive  record  or  in  the  hearing. 

(g)  "Fund."  means  the  Hazardous 
Substance  Response  Trust  Fund 
established  under-sectira  221  of 
CERCLA 

(h)  "Hazardous  substance,"  means  (1) 
any  substance  designed  pursuant  to 
section  311{bH2XAi  of  the  Federal 
Water  Pollution  Control  Act  (2)  «ny 
element  compound,  nixtme.  aohition.  or 
substance  designated  pursttaatt  to 
section  102  (rf  this  Act  (3J  anir 
hazardous  waste  having  the 
characteristics  identiHed  under  or  listed 
punuMit  to  section  SOOl  of  the  Solid 
Waste  Disposal  Act  (but  not  indnding 
any  waste  the  regulaticn  of  %vfaidi  under 


dw  Solid  Waste  Disposal  Act  has  been 
suspended  by  Act  of  Congress).  (4)  any 
toxic  po&atant  iisted  under  section 
307(a]  of  tfie  Federal  Water  PoUution 
Control  Ac4,  (S)  any  hazardous  air 
pollutant  listed  voider  section  112  of  ttie 
Clean  Air  Act  and  fO)  any  inrannently 
hazardous  chemical  stsbstance  or 
mixture  with  respect  to  which  the 
Adonnisttator  has  taken  action  pursuant 
to  section  7  of  4ie  Toxic  Substances 
Control  Act  The  teim  does  not  include 
petroleum,  tndoding  crude  oil  or  any 
fraction  thereof  whidi  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  under  paragraphs 
(hXl)  throu^  (6|«f  this  section,  and  the 
term  does  not  include  natural  gas, 
hatiu-al  gas  liquids,  liquefied  natural  gas, 
or  synthetic  gas  usable  for  fuel  tor 
mixiaras  of  natural  gas  and  such 
synthetic  gas). 

(i)  "Interested  person."  means  the 
Admioistratoc  anj  EPA  eaq>loyee,  any 
par^.  any  potentially  responsible  party 
assodateid  with  the  site,  any  person  who 
filed  %vrittea  comments  in  the 
proceeding,  any  person  who  requested 
the  bearing,  any  person  who  requested 
to  participate  or  intervene  in  the 
hearing,  any  partidpaat  is  the  hewriag. 
all  officers,  directors,  employees 
consultants,  and  agents  of  toe  claimant 
and  the  persons  represented  by  the 
claimant  and  any  »ttoney  of  i«cord  for 
those  persons. 

(j)  "National  Cootinfency  Plan."  or 
"NCP,"  means  die  National  Oil  and 
Hazardous  Substances  Pallutian 
Contingency  Plan,  devekyied  under 
section  331(c)  ef  the  dean  Water  Act 
and  revised  pursuant  to  aectioa  105  of 
CERCLA  (40  CFR  Part  300). 

(kj  "Nabual  resources."  ataum  land, 
fish,  wildlife,  biota,  air,  water,  pvund 
water,  drinking  water  supplies,  and 
other  such  resources  belonging  to. 
managed  by,  iteld  in  trust  by. 
appertainiqg  to.  or  otherwise  controlled 
by  the  Ifaoited  SUtes  (including  the 
resources  of  the  fishery  oooaervation 
zone  estoblished  by  the  Magousoa 
Fishery  Conservation  and  Management 
Act  of  1976).  any  Stete  or  local 
govenunent  or  any  foreign  government 

(1)  Tarty."  means  EPA  or  e  rlnimant 

<mj  "PMaudMKizetiflo."  means  EPA's 
approval  to  sidimit  a  ciaim  lor 
reimbursement  to  the  Fund. 

(n)  "Regional  Office  of  AAA"  means 
the  Regional  Office  ef  AAA  in 
WashioQgton.  D£. 

(o)  "Response  action."  means  remove, 
removal,  remedy,  and  remedial  action. 

(p)  "Response  claim.'' -means  a 
preauthorized  demand  in  writing  for  a 
sum  certain  for  response  costs  referred 
to  in  section  tll(aK2)  of  CEICLA 
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(qj  "Restoration"  ok-  "Restore,"  means 
the  restoration,  rehabilitation, 
replacement  or  acquiring  the  equivalent 
of  any  natural  resourtes  injured, 
destroyed  or  lost  as  9  result  of  a  release 
of  a  hazardous  substance. 

(r)  "Restoration  cls|im."  means  a 
preauthorized  or  em^ency  claim  for 
restoring,  rehabilitating,  replacing  or 
acquiring  the  equivalent  of  any  natural 
resources  injured  by  pe  release  of  a 
hazardous  substancel 

(s)  Trustee"  mesne  any  Federal 
natural  resoiut:es  management  agency 
designated  in  Subpaii  G  of  the  NCP.  and 
any  State  agency  tha|  may  prosecute 
claims  for  damages  ifider  section  111(b) 
ofCERCLA. 


Subpart 


a-SelectJoji 


and  Jurisdiction 


ordance  with 

for  shall  screen 
ship  to  the  Board 


830SJO    trstscMon  anf  dhnH—l  of  the 
Boertf  of  AiliHialufs. 

(a)  Members  of  thelBoard  of 
Arbitrators  for  CERC^A  claims  shall  be 
appointed  by  the  Adihinistrator.  The 
Arbitrator  for  a  particular  claims  dispute 
shall  be  selected  in  a<       ~ 
S  305.31. 

(b)  The  Administ 
applicants  for  memt 
by  evaluating  such  criteria  as 
background  in  hazardous  substances  or 
administrative  procedures.  The  names 
and  qualifications  of  those  applicants 
selected  by  the  Admihistrator  will  be 
forwarded  to  the  American  Arbitration 
Association  (AAA)  for  that  body  to 
evaluate  whether  they  meet  the  AAA's 
requirements  for  membership.  If  these 
requirements  are  met!  the  applicant's 
name  will  be  returned  to  the 
Administrator  for  poa  lible  appointment 
to  the  Board. 

(c)(l]  Except  as  projnded  in  paragraph 
(c)(2)  of  the  section,  members  of  the 
Board  serve  at  the  plaasiue  of  the 
Administrator,  who  n  ay  dismiss  any 
member  for  such  reaaons  as  the 
Administrator  deems  appropriate; 

(2)  A  member  may  hot  be  dismissed 
during  the  pendency  of  a  claim  before 
such  member  except  lor  cause  as 
provided  in  {  305.32. 

(d)  The  Board  shall  consist  of  as  many 
members  as  the  AdmJ  nistrator  may 
determine  is  necessat  y  for  the 
expeditious  resolutioit  of  disputes,  and 
shall  be  appointed  in  accordance  with 
AAA  procedures. 

(e)  Appointment  to  the  Board  shall  be 


for  a  three-year  term, 
is  dismissed  pursuant 
this  section. 


unless  a  member 
to  paragraph  (c)  of 


9305.21    JurtadtetlonffBowdof 


(a)  In  accordance 
set  forth  in  §  305.30, 


With  the  procedures 
tl  le  Board  of 


Arbitrators  is  empowered  to  adjudicate 
claims  asserted  against  the  Pund 
purauant  to  section  IH  of  the  Act  when 
the  Administrator  has  denied  such 
claims  under  section  112(b)(3)  of 
CERCLA  or  when  the  claimant  has 
made  a  request  for  arbitration  pursuant 
to  i  305.30  of  this  part. 

(b)  The  Board  of  Arbitrators  is 
authorized  to  award  claims  for  the 
reimbursement  of  response  costs  only  if 
such  costs  were: 

(1)  Necessary  response  costs  inciured 
as  a  result  of  carrying  out  the  NCP;  and 

(2)  Reasonable  andf  necessary  to  carry 
out  the  response  as  preauthorized  by  the 
Administrator  pursuant  to  §  300.25  of 
this  Part 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  Board  is  authorized  to 
award  claims  for 

(1)  The  reimbursement  of  costs  for 
assessing  injury  to,  destruction  of,  or 
loss  of  any  natural  resources  resulting 
from  a  release  of  a  hazardous  substance; 

OT 

(2)  Costs  of  State  efforts  in  the 
restoration,  rehabilitation,  or 
replacement  or  acquiring  the  equivalent 
of  any  natural  resoiut%s  injured, 
destroyed,  or  lost  as  a  result  of  a  release 
of  a  hazardous  substance. 

(d)  Costs  may  be  reimbursed  under 
paragraph  (c)(2)  of  this  section  only  if 
such  costs  are: 

(1)  Necessary  and  reasonable  to 
implement  a  plan  developed  and 

'  adopted  under  section  lll(i)  of  the  Act; 
or 

(2)  The  costs  were  incurred  in 
response  to  a  situation  requiring 
emergency  action  to  avoid  irreversible 
loss  of  natural  resources  or  to  prevent  or 
reduce  any  continuing  danger  to  natural 
resources  or  similar  need  for  emergency 
action. 

(e)  Except  for  claims  for  assessments 
of  injury  to  natural  resources,  and 
except  as  provided  in  paragraph  (d)(2) 
of  this  section,  the  Board  is  not 
authorized  to: 

(1)  Consider  or  award  claims  which 
have  not  been  preauthorized  by  EPA  in 
accordance  with  40  CFR  300.25(d)  or 
306.24; 

(2)  Award  a  claim  in  excess  of  the 
amount  preauthorized  by  EPA  in 
accordance  with  40  CFR  300.25(d)  and 
306.24;  and         -^ 

(3)  Consider  or  award  claims  by 
agencies  of  the  Federal  Government. 

(f)  The  Board  is  not  authorized  to 
review  a  decision  by  the  Administrator 
to  deny  a  claim  based  on  competing 
priorities  for  the  expenditure  of  Fund 
monies. 

(g)  The  Board  shall  apply  such  legal 
standards  as  are  contained  in  the 
summary  of  applicable  legal  standards 


and  principles  furnished  by  EPA  under 
40  CFR  305.30(b)  or  305.40(a). 

(h)  In  reviewing  claims  under  this 
Part,  the  Board  shall  accord  substantial 
deference  to  EPA  decisions  as  reflected 
in  the  administrative  record. 

Subpart  C— Referral  of  Claims  and 
Arbitrator  Selection 

§305.30    Referral  of  ctolms.    - 

(a)  Except  as  provided  in 

§  306.31(g)(2),  if  the  Administrator 
denies  a  claim  tmder  section  112  of 
CERCLA,  he  shall  within  five  days 
submit  the  claim  to  the  Regional  Office 
of  the  AAA.  If  a  claimant  decides  to 
challenge  an  award  made  by  the 
Administrator  with  regard  to  the  claim, 
he  may  submit  the  claim  to  the  Regional 
Office  of  the  AAA  within  30  days  of  the 
date  of  the  award. 

(b)  When  arbitration  is  initiated  due 
to  EPA's  denial  of  a  claim,  the 
Administator  shall  submit  to  the         ^ 
Regional  Office  of  the  AAA  two  copies 
of  a  written  statement  which  includes: 

(1)  The  notice  of  the  denial  of  the 
claim,  with  a  short  explanation  of  the 
reasons  for  that  denial; 

(2)  A  statement  of  the  legal  standard 
applicable  to  the  claim  and  any  other 
applicable  prinicples  of  law; 

(3)  Any  supporting  documentation 
which  EPA  deems  necessary  to  explain 
the  reason(s)  for  the  denial  of  the  claim; 

(4)  A  request  for  the  expedited 
procedures,  if  appropriate; 

(5)  The  identity  of  any  potentially 
responsible  parties,  if  known,  and  a 
copy  of  any  written  communications  (or 
summary  of  oral  conununications)  with 
such  parties;  and 

(6)  A  tentative  determination  of  the 
locale  for  the  arbitral  hearing. 

(c)  When  arbitration  is  initiated  due  to 
the  challenge  of  an  award  by  the 
claimant  the  claimant  shall  submit  to 
the  Regional  Office  of  the  AAA  two 
copies  of  a  written  statement  which 
includes: 

(1)  An  assertion  of  the  matter  in 
dispute; 

(2)  The  amount  of  money  in  dispute; 

(3)  The  remedy  sought; 

(4)  A  copy  of  the  Administrator's 
disposition  of  the  claim; 

(5)  Any  supporting  documentation 
which  the  claimant  deems  necessary  to 
support  the  claimant's  position; 

(6)  A  request  for  the  expedited 
procedures,  if  appropriate;  and 

(7)  The  identity  of  any  potentially 
responsible  parties,  if  known. 

(d)  The  AAA  shall,  within  five  days  of 
receipt,  give  notice  of  the  referred 
claims  under  this  section  to  the  other 
parties  in  the  claims  dispute.  Notice  is 
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complete  when  a  copy  of  the  claim  is 
placed  in  the  mail  by  the  AAA 
addressed  to  the  last  known  address  of 
a  party,  or  its  attorney,  or  is  delivered 
by  personal  service.  For  the  purposes  of 
service  on  EPA  notice  will  be  addressed 
to  the  Administrator  at  401  M  Street 
SW..  Washington.  DC  20460. 

§305.31    Selection  of  aitittrator. 

(a)  After  the  filing  of  the  submission 
asking  for  arbitration,  the  AAA  shall 
submit  simultaneously  to  EPA  and  each 
claimant  an  identical  list  of  names  of 
persons  chosen  from  the  Board.  Each 
party  to  the  dispute  shall  have  seven 
days  from  the  mailing  date  in  vtdiich  to 
cross-off  any  names  objected  to,  number 
the  remaining  names  to  indicate  the 
order  of  preference,  and  return  the  list  to 
the  Regional  Office  of  the  AAA.  If  a 
party  does  not  return  the  list  within  the 
time  specified,  all  persons  named 
therein  shall  be  deemed  acceptable. 
From  among  the  persons  who  have  been 
approved  on  both  lists,  and  in 
accordance  with  the  designated  order  of 
mutual  preference,  the  AAA  shall  irivite 
the  acceptance  of  an  Arbitrator  to  serve. 
If  the  parties  fail  to  agree  upon  any  of 
the  persons  named,  er  if  acceptable 
Arbitrators  are  unable  to  act,  or  if  for 
any  reason  the  appointment  cannot  be 
made  from  the  submitted  lists,  the  AAA 
shall  have  the  power  to  make  the 
appointment  from  among  other  members 
of  the  Board  without  the  submiseicMi  of 
any  additional  lists. 

(b)(1)  The  dispute  shall  be  heard  and 
determined  by  one  Arbitrator,  unless  the 
Administrator  in  his  discretion  decides 
that  a  greater  number  of  Arbitrators 
should  be  approved  based  on  the 
complexity  of  the  issues. 

(2)  When  a  large  number  of  claims 
arise  from  a  single  incident  or  set  of 
incidents,  a  group  of  claims  may  be 
submitted  to  a  single  Arbitrator  if  the 
Administrator  determines  that  it  is  in 
the  best  interests  of  the  parties. 

(c)  Upon  appointment  of  the 
Arbitrator,  the  AAA  shall  give  notice  of 
the  selection  of  the  Arbitrator,  together 
with  a  copy  of  these  rules,  to  the  parties. 
A  signed  acceptance  of  the  case  by  the 
Arbitrator  shall  be  filed  at  the  Regional 
Office  of  the  AAA  within  five  days  of 
appointment.  Upon  recejipt  of  the  signed 
acceptance  from  the  Arbitrator,  the 
AAA  shall  send  a  copy  of  the  claim  and 
all  pleadiogs  to  the  Aiiutrator.  Upon  the 
final  selection  of  the  Arbitrator,  all 
communications  from  the  parties  should 
be  directed  to  the  Arbitrator  (See 

§  305.52  (b)  for  communications  prior  to 
Arbitrator  selection). 

(d)  Unless  the  Administrator 
determines  otherwise,  the  expecUted 
procedures  desotibed  in  $  305.50  of 


these  rules  shall  a|^ly  in  any  case 
where  the  amount  in  dispute  by  any 
party  does  not  exceed  420^)00,  exclusive 
of  interest  costs,  or  the  parties  agree  to 
the  jMocedures  for  claims  exceeding 
$20,00a 

(e)  If  any  Arbitrator  ahould  resign,  die, 
wiibdraw,  refuse,  be  disqualified  or  be 
unable  to  perform  the  duties  of  the 
o^ice.  the  AAA  may.  on  proof 
satisfactory  to  it,  declare  the  office 
vacant  Vacancies  shall  be  filled  in     - 
accordance  with  the  applicable 
provisions  of  this  section  and  the  matter 
shall  be  reheard  unless  the  parties  shall 
agree  otherwise. 

S  305.32    OlMlewire  and  Challenge 
procedures. 

(a)  The  notice  bom  the  AAA  to  a 
person  appointed  as  an  Arbitrator  under 
§  305.31  shall  state  that  within  five  days 
of  receipt  of  his  or  her  notice  of 
appointment  the  Arbitrator  must  file  a 
statement  disclosing  any  circumstances 
likely  to  affect  impartiality,  including 
any  bias  or  any  financial  or  personal 
interest  in  the  result  of  the  arbitration, 
or  any  past  or  present  relationship  with 
the  parties  «r  their  cramsel,  or  any  past 
or  present  relationship  with  any 
poioitiaHy  responsifale  party  to  which 
the  claim  may  relate. 

(b)  The  AAA  sh^  immediately  serve 
each  party  with  a  copy  of  the  disclosure 
statement 

(c)  Hie  parties  may  request  within 
seven  days  of  service  of  the  disclosure 
statement  fromthe  AAA  that  an 
Arbitrator  be  disqualified. 

(d)  The  AAA  shall  make  a 
determination  on  any  request  for 
disqualification  of  an  Arbiti-ator  within 
seven  days  after  the  AAA  receives  any 
such  request  This  determination  shall 
be  vrithin  the  sole  discretion  of  the 
AAA,  and  its  decisions  shall  be  final. 
Disqualification  under  this  section  is 
distinct  from  dismissal  by  the 
Administrator  under  i  305.20(c). 

Subpart  D— Hearings  Safore  the  Board 
of  ArMtrators 

§305.40    FUinfl  of  pleadings. 

(a)  EPA  or  the  claimant  may  file  an 
answering  statement  with  the  Regional 
Office  of  the  AAA  and  the  other  party 
no  later  than  IS  days  from  service  of  the 
notice  provided  under  §  305.30(d).  In  the 
case  of  a  matter  referred  to  the  Board  by 
a  claimant  EPA's  answer  shall  include  a 
statement  of  applicable  legal  standards 
and  principles. 

(b)  If  either  party  desires  to  file  any 
amended  pleading  after  the  claim  is 
submitted  to  arbitration,  such  pleading 
shall  be  made  ia  writing  and  filed  with 
the  Regicmal  OiBce  of  the  AAA,  and  a 


copy  thereof  shall  be  mailed  (certified, 
return  receipt  requested)  to  the  other 
party,  who  shall  have  a  period  of  seven 
days  from  the  date  of  receipt  of  such 
pleading  (sent  by  certified  mail,  return 
receipt  requested)  witiiin  whidi  to  file 
an  answer  with  die  Regional  Office  of 
the  AAA.  After  the  Arbitrator  is 
appointed,  however,  no  amended 
pleading  may  be  submitted  except  with 
the  Arbitrator's  consent 

9305.41   Pm  hsaian  cowlsfence. 

At  the  request  of  the  parties  or  at  the 
discretion  of  the  Arbitrator,  a  pre- 
hearing conference  with  the  Arbitrator 
and  the  parties  or  their  counsel  will  be 
scheduled  in  appropriate  cases  to 
arrange  for  an  exchange  of  information, 
including  witness  statements,  exhibits 
and  documents,  and  Hie  stipulation  of 
uncontested  facts  so  as  to  expedite  die 
arbitration  proceedings.  Arbitrators  may 
encourage  farther  settiement  discussions 
during  the  pre-heaiing  conference  so  as 
to  expedite  the  arbitration  proceedings. 
The  Administrator  may  extend  the  time 
for  a  pre-hearing  conference  pursuant  to 
section  112(b)(4)(I)  for  a  period  not  to 
exceed  80  days  for  regular  proceedings 
and  20  days  for  expedited  proceedings. 

930M2    AiMMI haarlnt. 

(a)  The  Administrator  shall  select  the 
locale  for  the  arbitral  hearing.  «vith  due 
consideration  to  any  requests  by  the 
claimants. 

(b)  The  Arbitrator  shall  fix  the  time 
and  place  for  each  hearing,  within  the 
locale  selected  in  accordance  with 
paragraph  (a)  of  this  section.  The 
hearing  shall  commence  no  later  than  60 
days  after  the  selection  of  the  Arbitrator 
unless  the  time  for  the  pre-hearing 
conference  has  been  extended  pursuant 
to  S  305.41.  The  Arbitrator  shall  mail  to 
each  party  notice  thereof  at  least  30 
days  in  advance,  unless  the  parties  by 
mutual  agreement  waive  such  notice  or 
modify  the  terms  thereof.  The  Arbitrator 
shall  publish,  no  later  than  14  days 
before  the  date  of  the  hearing,  a  notice 
of  the  hearing  in  the  newspaper  of 
largest  circulation  in  the  city  where  the 
hearing  is  to  take  place  and  in  the  city 
closest  to  the  site  of  cleanup  or  the 
natural  resource  at  issue. 

(c)  Any  party  may  be  represented  by 
counsel.  A  party  intended  to  be  so 
represented  shall  notify  the  other  party 
aiui  the  Arbitrator  of  the  name  and 
address  of  counsel  at  least  three  days 
prior  to  the  date  set  for  the  hearing  at 
which  counsel  is  first  to  appear.  When 
an  arbitration  is  initiated  by  counsel,  or 
where  an  attorney  replies  for  the  other 
party,  such  notice  is  deemed  to  have 
been  given. 
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(d)  The  Arbitrator  shall  make  the 
necessary  arrangeiqents  for  the  taking  of 
a  true  and  accurate  record  for  all 
arbitral  hearings.     I 

(e)  The  Arbitrate^  shall  make  the 
necessary  arrangenlents  for  the  services 
of  an  interpreter  upen  the  request  of  one 
or  more  of  the  parties,  and  the 
requesting  party(iesl  shall  assume  the 
cost  of  such  service] 

(f)  The  Arbitratorjmay  take 
adjournments  upon  the  request  of  a 
party  or  upon  the  Arbitrator's  own 
initiative  and  shall  take  such 
adjournment  when  dl  of  the  parties 
agree  thereto.  I 

(g)  The  Arbitratoij  shall  take  oaths  of 
all  Kvitnesses  beforej  they  testify  at  the 
arbitral  hearing.       j 

(h](l)  A  hearing  stall  be  opened  by 
the  recording  of  the  place,  time,  and 
date  of  the  hearing,  the  presence  of  the 
Arbitrator  and  parties,  and  counsel  if 
any,  and  by  the  recdpt  by  the  Arbitrator 
of  the  statement  of  t}ie  claim  and 
answer,  if  any.  The  Arbitrator  may,  at 
the  beginning  of  the  hearing,  ask  for 
statements  clarifying  the  issues 
involved. 

(2]  The  claimant  sliall  then  present  its 
claim,  evidence  and  Witnesses  (if  any), 
who  shall  submit  to  Questions  or  other 
cross-examination,  llie  Arbitrator  has 
discretion  to  vary  thjs  procedure  but 
shall  afford  full  and  fequal  opportunity  to 
all  parties  for  the  presentation  of  any 
material  or  relevant  broofs. 

(3)  Exhibits,  when  offered  by  either 
party,  may  be  received  in  evidence  by 
the  Arbitrator.  The  names  and 
addresses  of  all  witi^esses  and  exhibits 
in  the  order  received  shall  be  made  a 
part  of  the  record.    1 

(i)  The  arbitration  may  proceed  in  the 
absence  of  any  party  which,  after  due 
notice,  fails  to  be  present  or  fails  to 
obtain  an  adjournment.  If  a  party,  after 
due  notice,  fails  to  b^  present,  fails  to 
obtain  an  adjoumment,  or  fails  to  have 
evidence  presented  on  his  behalf,  he 
will  be  deemed  to  b^  in  default  and  to 
have  waived  the  right  to  be  present  at 
the  arbitration.  An  aivard  shall  not  be 
made  solely  on  the  default  of  a  party. 
The  Arbitrator  shall  inquire  the  party 
who  is  present  to  submit  such  evidence 
as  the  Arbitrator  may  require  for  the 
making  of  an  award.  { 

(j)  Evidence.  (1)  Tl^e  parties  may  offer 
such  evidence  as  their  desire  (subject  to 
such  reasonable  limitations  as  the 
Arbitrator  deems  appropriate)  and  shall 
produce  such  additiokial  evidence  as  the 
Arbitrator  may  deeni  necessary  to  an 
understanding  and  determination  of  the 
dispute. 

(2)  All  evidence  sh  all  be  introduced  in 
the  presence  of  the  A  rbitrator  and  of  all 
the  parties,  except  w  lere  any  of  the 


parties  in  absent  in  default  and  has 
waived  the  right  to  be  present  pursuant 
to  paragraph  (i)  of  this  section.  In  such 
cases,  all  evidence  pertinent  to  the 
issues  presented  to  the  Arbitrator  for 
decision,  whether  in  oral  or  written 
form,  shall  be  made  a  part  of  the  record 
and  available  for  public  inspection.  In 
any  arbitration  proceeding,  the  claimant 
has  the  burden  of  proof. 

(3](i)  Arbitrators  may  subpoena  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  books,  records, 
and  other  evidence  pertinent  to  the 
issues  presented  to  him  for  decision. 

(ii)  Subpoenas  issued  under  this 
section  shall  be  issued  and  enforced  in 
accordance  with  5  U.S.C.  555(d]. 

(iii)  If  a  person  fails  or  refuses  to  obey 
a  subpoena,  the  arbitrator  may  request 
that  the  Administrator  request  that  the 
Attorney  General  invoke  the  aid  of  the 
district  court  of  the  United  States  where 
the  person  is  found,  resides,  or  transacts 
business  in  requiring  the  attendance  and 
testimony  of  the  person  and  the 
production  by  him  of  books,  papers, 
documents,  or  any  tangible  things. 

(iv)  The  Administrator  shall,  within 
Hve  days  of  a  request  under  paragraph 
(j)(3)(iii)  of  this  section,  either 

(A)  Request  that  the  Attorney  General 
invoke  the  aid  of  the  district  court  as 
provided  in  paragraph  (j](3)(iii)  of  this 
section:  or 

(B)  Advise  the  Arbitrator  in  writing 
that  a  request  for  invocation  of  judicial 
aid  will  not  be  made. 

(k)  The  Arbitrator  may  receive  and 
consider  the  evidence  of  witnesses  by 
affidavit,  interrogatory  or  deposition, 
but  shall  give  it  only  such  weight  as  the 
Arbitrator  deems  appropriate  after 
consideration  of  any  objections  made  to 
its  admission. 

(1)  Whenever  the  Arbitrator  deems  an 
inspection  or  investigation  to  be 
necessary,  the  Arbitrator  may  request 
the  EPA  Administrator  to  undertake 
such  activities  pursuant  to  CERCLA 
section  lCM(b).  The  Administrator  shall 
have  sole  discretion  whether  to  grant 
the  Arbitrator's  request.  In  making  such 
a  determination,  the  Administrator  shall 
consider  the  cost  of  the  inspections  or 
investigations,  the  time  they  will  take, 
the  reasonableness  of  the  particular 
activity  requested,  competing  demands 
on  Agency  resources,  and  the 
availability  of  the  technical  and     ' 
financial  capacity  to  conduct  the 
requested  inspections  and 
investigations. 

(m)  After  the  presentation  of  all 
evidence,  the  Arbitrator  shall 
specifically  inquire  of  all  parties 
whether  they  have  any  further  proofs  to 
offer  or  witnesses  to  be  heard.  Upon 
receiving  negative  replies,  the  Arbitrator 


shall  declare  the  hearing  closed  and  the 
minutes  thereof  shall  be  recorded.  It 
briefs  are  to  be  filed,  the  hearings  shall 
be  declared  closed  as  of  the  final  date 
set  by  the  Arbitrator  for  the  receipt  of 
briefs.  If  documents  are  to  be  filed  as 
provided  for  in  paragraph  (o)  of  this 
section  and  the  date  set  for  their  receipt 
is  later  than  that  set  for  the  receipt  of 
briefs,  the  later  date  shall  be  the  date  of 
closing  the  hearings.  The  time  limit 
within  which  the  Arbitrator  is  required 
to  make  the  award  shall  commence  to 
run  upon  the  referral  of  the  claim  to  the 
Arbitrator. 

(n)  The  parties  may  provide,  by 
written  agreement,  for  the  waiver  of  oral 
hearings. 

(0)  All  documents  not  filed  with  the 
Arbitrator  at  the  hearing,  but  arranged 
for  the  hearing  or  subsequently  by 
agreement  of  the  parties,  shall  be  filed 
with  the  Arbitrator.  All  parties  shall  be 
afforded  an  opportunity  to  examine  such 
documents. 

930«.43    Art)ttr«l  dedtkNi. 

(a)  The  Arbitrator  shall  render  a 
decision  within  90  days  of  submission  of 
the  claim  to  the  member  of  the  Board, 
except  if: 

(1)  All  parties  agree  in  writing  to  an 
extension,  or 

(2)  The  Administrator  extends  the 
time  limit  pursuant  to  section  112(b)(4)(I) 
of  CERCLA. 

(b)  The  decision  of  the  Arbitrator 
shall  be  signed  and  in  writing.  It  shall 
contain  a  full  statement  of  the  basis  and 
rationale  for  the  Arbitrator's 
determination. 

(c)  If  the  parties  settle  their  dispute 
during  the  course  of  the  arbitration,  the    . 
Arbitrator,  upon  their  request,  may  set 
forth  the  terms  of  the  agreed  settlement 
in  an  award. 

(d)  Parties  shall  accept  as  legal 
delivery  of  the  decision,  the  placing  of  a 
true  copy  of  the  decision  in  the  mail  by     < 
the  arbitrator,  addressed  to  the  parties'    - 
last  known  addresses  or  their  attorneys, 
or  by  personal  service. 

(e)  The  Arbitrator  shall,  upon  written 
request  of  a  party,  furnish  to  such  party, 
certified  facsimiles  of  any  papers  in  the 
Arbitrator's  possession  that  may  be 
required  in  judicial  proceedings  relating 
to  the  arbitration. 

Subpart  E— Expedited  Procedures  and 
Other  Provisions 

8  305.50    Expedited  procedures. 

(a)  Unless  the  Administrator 
determines  otherwise,  the  expedited 
procedures  of  these  rules  shall  be 
applied  in  any  case  where  the  amount  in 
dispute  does  not  exceed  $20,000 
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exclusive  of  interest  costs.  The  parties 
may  also  agree  and  are  encouraged  to 
use  these  expedited  procedures  for 
disputed  amounts  exceeding  $20,000. 
The  Administrator  can  make  a 
determination  not  to  use  the  expedited 
procedures  either  on  his  own  initiative 
or  upon  petition  by  a  party.  The 
Administrator  must  notify  the  AAA  of 
any  decision  not  to  use  the  expedited 
procedures.  The  AAA  must  notify  all 
parties  in  writing  within  five  days  of  the 
Administrator's  decision- 

(b)(1)  Under  the  expedited  procedure, 
the  parties  shall  accept  all  notices  from 
the  AAA  by  telephone.  Such  notices  by 
the  AAA  shall  subsequently  be 
confirmed  in  writing  to  the  parties. 

(2)  Notwithstanding  the  failure  to 
confirm  in  writing  any  notice  or 
objection  hereunder,  the  expedited 
proceeding  shall  nonetheless  be  valid  if 
notice  of  obligation  has,  in  fact,  been 
given  by  telephone. 

(c)  Under  the  expedited  procedure,  the 
AAA  shall  submit  simultaneously  to 
each  party  to  the  dispute  an  identical 
list  of  five  members  of  the  Board  of 
Arbitrators  from  which  one  Arbitrator 
shall  be  appointed.  Each  party  shall 
have  the  right  to  strike  two  names  from 
the  list  on  a  peremptory  basis.  The  list  is 
returnable  to  the  Regional  Office  of  the 
AAA  within  seven  days  from  the  date  of 
mailing.  If  for  any  reasons  the 
appointment  cannot  be  made  from  the 
list,  the  AAA  shall  have  the  authority  to 
make  the  appointment  from  among  other 
members  of  the  Board  without  the 
submission  of  additional  lists.  Such 

'  appointment  shall  be  subject  to 
disqualification  for  the  reasons  speciHed 
in  S  305.32.  The  parties  shall  be  given 
notice  by  telephone,  within  seven  days 
of  any  objections  to  the  Arbitrators 
appointed.  Any  objection  by  a  party  to 
such  Arbitrator  shall  be  confirmed  in 
writing  to  the  Regional  Office  of  the 
AAA  with  a  copy  to  the  other  party(ies). 
Upon  the  final. selection  of  the 
Arbitrator,  all  communications  from  the 
parties  should  be  directed  to  the 
Arbitrator. 

(d)  The  Administrator  shall  select  the 
locale  for  the  arbitral  hearing. 

(e)  The  Arbitrator  shall  fix  the  date, 
time,  and  place  of  the  hearing.  The 
hearing  shall  commence  no  later  than  60 
days  after  the  selection  of  the  Arbitrator 
unless  the  time  for  the  pre-hearing 
conference  has  been  extended  pursuant 
to  {  305.41.  Under  the  expedited 
procedure,  the  Arbitrator  shall  notify  the 
parties  by  telephone  seven  days  in 
advance  of  the  hearing  date.  Formal 
notice  of  the  hearing  will  be  sent  by  the 
Arbitrator  to  the  parties,  unless  the 
parties  by  mutual  agreement  waive  such 
notice  or  modify  the  terms  thereof. 


(f)  Under  the  expedited  procedure,  the 
Arbitrator  shall  publish,  no  later  than 
five  days  before  the  date  of  the  hearing, 
a  notice  of  the  hearing  in  the  newspaper 
of  largest  circulation  in  the  city  where 
the  hearing  is  to  take  place  and  in  the 
city  closest  to  the  site  of  cleanup  or  the 
natural  resource  at  issue. 

(g)  In  most  instances,  the  hearing 
under  the  expedited  procedure  shall  be 
completed  within  one  day.  The 
Arbitrator,  for  good  cause  shown,  may 
schedule  an  additional  hearing  to  be 
held  within  five  days. 

(h)  Unless  otherwise  agreed  to  by  the 
parties,  the  decision  under  the  expedited 
procedure  shall  be  rendered  not  later 
than  five  business  days  from  the  date  of 
the  closing  of  the  hearing.  In  no  event 
shall  the  decision  be  rendered  more  that 
90  days  from  the  date  of  selection  of  the 
Arbitrator. 

§  305.51    Appeals  procedures. 

(a)  The  award  or  decision  of  a 
member  of  the  Board  shall  be  binding 
and  conclusive,  and  shall  not  be 
overturned  except  for  arbitrary  or 
capricious  abuse  of  the  member's 
discretion. 

(b)  Any  party  to  the  proceeding  may 
appeal  the  decision  within  30  days  of 
notification  of  the  award  or  decision  to 
the  Federal  district  court  for  the  district 
where  the  arbitral  hearing  took  place. 

(c)  No  award  or  decision  shall  be 
admissable  as  evidence  of  any  issue  of 
fact  or  law  in  any  proceeding  brought 
under  any  other  provision  of  CERCLA  or 
under  any  other  provision  of  law.  Nor 
shall  any  prearbitral  settlement  be 
admissable  as  evidence  in  any  such 
proceeding. 

9  305.52    Miscellaneous  provMons. 

(a)  Any  party  who  proceeds  with  the 
arbitration  after  knowledge  that  any 
provision  or  requirement  of  these  Rules 
has  not  been  complied  with  and  who 
fails  to  state  objection  thereto  either 
orally  or  in  writing,  shall  be  deemed  to 
have  waived  the  right  to  object  An 
objection,  whether  oral  or  written,  must 
be  made  at  the  earliest  possible 
opportunity. 

(b)  Before  the  selection  of  the 
Arbitrator  all  oral  or  written 
communications  from  the  parties  for  the 
Arbitrator's  consideration  shall  be 
directed  to  the  AAA  for  eventual 
transmittal  to  the  Arbitrator.  Neither  the 
Administrator  nor  any  party  or  other 
interested  person  shall  engage  in  ex 
parte  communication  with  the 
Arbitrator. 

(c)  All  papers  connected  with  the 
arbitration  shall  be  served  on  the 
opposing  party  either  by  personal 


service  or  United  States  mail.  First 
Class. 

[PR  Doc.  85-29566  Filed  12-12-65;  8:45  am] 
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40  CFR  Part  306 

[SW  FRL  2914-7(b)] 

CERCLA  Natural  Rasourca  Clalma 
Proceduraa 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  Section  111  of  the 
Comprehensive  Enviroiunental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  allows  the 
submission  of  claims  to  the  Hazardous 
Substance  Response  Trust  Fund 
established  under  CERCLA.  Section  111 
permits  trustees  to  assert  claims  for  the 
costs  of  restoring,  rehabilitating,  or 
replacing  or  acquiring  the  equivalent  of 
natural  resources  injured  by  releases  of 
hazardous  substances,  including  damage 
assessments.  Claims  may  also  be 
asserted  for  reimbursement  of  the  costs 
of  responding  to  actual  or  threatened 
releases'of  hazardous  substances, 
pollutants,  or  contaminants.  Section  112 
of  CERCLA  directs  the  President  to 
establish  forms  and  procedures  for  the 
filing  of  claims  against  the  Fund.  The 
President  has  delegated  this  authority  to 
the  Environmental  Protection  Agency 
under  Executive  Order  12316.  This  final 
rule  establishes  the  procedures  for  filing, 
evaluating,  and  resolving  claims  for 
injury  to  natural  resources  asserted 
against  the  Fund.  The  procedures 
contained  herein  apply  only  to  natural 
resource  claims  against  the  Fund.  The 
procedures  governing  the  Board  of 
Arbitrators  (40  CFR  Part  305), 
established  under  section  112(b)(4)(A)  of 
CERCLA  are  presented  in  a  final  rule 
elsewhere  in  today's  Federal  Register. 
Proposed  procedures  for  filing  claims  for 
necessary  response  costs  incurred  by 
third  parties  in  carrying  out  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  will  be  Part  307. 

EFFECTIVE  DATE:  March  13. 1986. 
CERCLA  section  305  provides  for  a 
legislative  veto  of  regulations 
promulgated  imder  CERCLA.  Although 
INS  V.  Chadha,  462  U.S.  919. 103  S.  Ct. 
2764  (1983),  cast  doubt  on  the  vaUdify  of 
the  legislative  veto,  EPA  has  transmitted 
a  copy  of  this  regulation  to  the  Secretary 
of  the  Senate  and  the  Clerk  of  the  House 
of  Representatives.  If  any  action  by 
Congress  calls  the  effective  date  of  this 
regulation  into  question,  the  Agency  will 
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publish  a  notice  of  clariHcation  in  the 
Federal  Register 

AOORESSES:  The  record  supporting  this 
rulemaking  is  a\  ailable  for  public 
inspection  at  U.j  I.  Qrvironinental 
Protection  Agem  ;y,  Waterside  Mall, 
Lower  Garage.  4  n  M  Street.  SW. 
Washington,  DC  20460.  The  docket  is 
available  for  vie  wing  by  appointment 
only  from  9:00  a^n.  to  4:30  p.m.,  Monday 
through  Friday  excluding  hoUdays.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charj  ed  for  copying  services. 
FOR  rURTMBI  IW  OtMUTtON  COHTACn 
William  O.  Ross,  Office  of  Emergency 
and  Remedial  Response  (WH-548),  U.S. 
Environmental  P  -otection  Agency,  401  M 
Street.  SW.  Was  lington,  DC  20460. 
telephone  (800)  4  24-9346  [or  382-3000  in 
the  Washington.  DC  metropolitan  area]. 
Superfond  Docket  (202)  382-3046; 
SUPPLEMENTARY  hNRMMATION:  The 

contents  of  today's  preamble  are  listed 
In  the  following  ( lutline: 

I.  Introduction 
U.  Background 

in.  Saramary  of  Ch  inges  from  the  Proposed 
Rule 

IV.  Use  of  the  Func  for  Natural  Resource 

Claims 

A.  Priority  Ranki  fig  System  for  Evaluating 
Claims 

B.  Coordination  ( f  Response  Aetions  and 
Natural  Rescufce  Actions 

C.  Preauthorizatibn  Requirement  for 
Restoration  Cliinis 

D.  EPA's  Amiual  Planning  and  Budgeting 
Process         J 

V.  Procedures  for  Pbrsning  Natural  Resource 

Claims  Against  the  Fund 
A  Trustee  and  L^od  Trustee 
Responsibilities 

B.  Approaches  toJNatural  Resource 
Damage  Assessment 

C.  Rebuttable  Prasumption  for 
Assessments    I 

D.  Requests  for  P^uthorization  of  Natural 
Resource  Resttirations 

E.  Actions  by  Trustees  in  Emergency 


Situations 
VL  Submission  of 
A  Trustee  Electi 
Action  or  File 


^l^tural  Resource  Claims 
I  to  Commence  a  Court 
iOaim 
B.  Presentation  of  Qaims  to  the  Potentially 
Responsible  Party(ie8) 
Vn.  EPA  Review  aijd  Payment  of  Claims 

Against  the  Fu$d 
Vni.  Statute  of  Limitations 
IX.  Regulatory  SUtms  and  Required  Analyses 

A.  Executive  Order  12291 

B.  Regulatory  Fie  ubility  Act 

C.  Paperwork  Rei  uction  Act 

L  Introduction 

The  final  rule  p  rovides  the  forms  and 
procedures  requiijed  by  section  112(b)(1) 
of  the  Compreherisive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  198a  42  U  AC.  9601  et  seq.. 
("CERCLA"  of  thi !  "Act"),  for  filing 
claims  allowed  b;  r  section  111  of  the  Act 


for  injury  to,  destruction  of,  or  loss  of 
natural  resources.  This  rule  applies  only 
to  claims  for  rombursement  &om  the 
Hazardous  Substance  Response  Trust 
Fund  (the  "Fund")  established  by 
section  221  of  CERCLA.  The  regulation 
applies  only  to  natural  resource  claims 
under  section  111(a)(3)  and  (b) — claims 
by  trustees  for  injury  to,  destruction  of, 
or  loss  of  (hereinafter,  collectively 
referred  to  as  "injury  to")  natural 
resources,  including  the  cost  of 
assessing  such  injury.  This  regulation 
does  not  apply  to  claims  against  the  Post 
Closure  Liability  Fund  established  under 
section  232  of  CERCLA;  procedures  for 
such  claims  will  be  addressed  at  a  later 
date. 

This  preamble  discusses:  the  statutory 
backgroimd  to  the  natural  resource 
claims  procedures;  the  natural  resource 
claims  allowable  under  CERCLA;  the 
changes  made  from  the  proposed  rule; 
the  major  public  comments  and 
responses  by  the  U.S.  Environmental 
Protection  Agency  (EPA  or  the 
"Agency' J;  and  the  regulatory  status  of 
this  regulation  under  Executive  Order 
12291.  the  Regulatory  Flexibility  Act. 
and  the  Paperwork  Reduction  Act  of 
1980. 

n.  Background 

CERCLA,  enacted  on  December  11. 
1980,  establishes  broad  authority  for 
responding  to  actual  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants.  The 
Government  may  take  response  actions 
whenever  there  is  a  release  or  a 
substantial  threat  of  a  release  of  a 
hazardous  substance,  or  whenever  there 
is  a  release  or  substantial  threat  of  a 
release  of  pollutants  or  contaminants 
which  may  present  an  imminent  and 
substantial  danger  to  public  health  or 
welfare  or  the  envirormient. 
(Hereinafter,  unless  otherwise  indicated, 
the  term  "release"  refers  to  actual  or 
threatened  releases  of  either  hazardous 
substances  or  pollutants  or 
contaminants.)  These  governmental 
response  authorities  may  be  utilized 
unless  the  President  determines  that  a 
response  action  will  be  done  property 
by  a  responsible  party. 

The  President  has  delegated  response 
authorities  to  EPA.  Any  response 
actions  taken  by  the  Government 
pursuant  to  this  authority  must  not  be 
inconsistent  with  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  (40  CFR  Part 
300).  CERCLA  also  establishes  a  Fund 
which  may  be  used  to  pay  for  responses 
to  releases  and  to  pay  certain  claims  to 
other  parties  for  responding  to  releases. 
CERCLA  imposes  habihty  on  those 
responsible  for  actual  or  threatened 


releases  and  provides  authority  to 
undertake  abatement  actions  and  to 
enforce  against  re^ransible  parties. 

The  first  major  type  of  response 
action  authorized  by  section  104(a)  of 
CERCLA  is  a  removal.  In  a  removal 
action.  EPA  can  respond  to  immediate 
and  significant  threats  to  public  health 
or  welfare  or  the  envmnment  posed  by 
a  release.  Removal  actions  generally  are 
limited  to  not  more  than  six  months  in 
duration  and  the  expenditure  of  not 
more  than  $1  million.  One  himdred 
percent  of  the  cost  of  these  removal 
actions  may  be  paid  out  of  the  Fund. 

The  second  major  type  of  response 
action  available  under  section  104(a)  of 
CERCLA  is  a  remedial  action.  Remedial 
actions  are  responses  to  prevent  or 
mitigate  the  migration  of  hazardous 
substances,  pollutants,  or  contaminants 
from  the  site  to  protect  human  health  or 
welfare  or  the  environment  Under  the 
NCP,  CERCLA-funded  remedial  actions 
must  be  cost-effective  and  are  restricted 
to  sites  that  are  on  the  National 
Priorities  List  (NPL).  Remedial  actions 
may  take  several  years  to  plan,  design, 
and  implement  There  is  no  statutory 
limitation  on  the  amount  of  time  or 
money  that  can  be  spent  for  a  remedial 
action:  however.  EPA  is  required  to 
balance  the  costs  of  the  remedial  action 
selected  against  other  demands  on  the 
Fund  in  determining  whether  and  how  to 
proceed  with  the  remedial  action. 

Section  104(b)  authorizes  studies, 
investigations,  monitoring,  surveys, 
testing,  and  other  information  gathering 
necess€uy  to  identify  the  existence, 
extent  source,  and  nature  of  an  actual 
or  threatened  release,  and  the  extent  of 
danger  to  the  public  health  or  welfare  or 
the  environment  Under  this  broad 
authority.  EPA  may  authorize  Fund 
expenditures  for  studies  and 
investigations  of  injury  to  natural 
resources,  to  the  extent  that  such  injury 
may  pose  a  threat  to  public  health  or 
welfare  or  the  environment 

Section  106  of  CERCLA  authorizes 
Federal  enforcement  actions,  including 
administrative  orders,  to  abate  the 
effects  of  releases.  Section  107  imposes 
broad  Uability  for  releases  on  current 
and  former  owners  and  operators  of 
vessels  or  facilities,  as  well  as  on 
persons,  such  as  generators  and 
transporters  of  hazardous  waste,  who 
arranged  for  the  disposal  or  treatment  of 
hazardous  substances.  Section  107  also 
confers  a  right  upon  the  United  States 
and  States  as  trustees  to  sue  for  injury 
to  natural  resources. 

Section  111  of  CERCLA  authorizes  the 
submission  of  claims  from  the  Fund  for 
injury  to  natural  resources,  including  die 
cost  of  damage  assessment,  as  a  result 
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of  a  release  of  a  hazardous  substance. 
The  Federal  Govemfnent  or  States,  as 
trustees,  may  submit  claims  against  the 
Fund  for  reasonable  costs  associated 
with  assessing  damage  to  natural 
resourcesand  for  restoration, 
rehabilitation,  replacement  or  acquiring 
the  equivalent  of  injured  natural 
resources.  (Hereinafter,  unless 
otherwise  indicated,  the  term 
"restoring"  or  "restoration"  includes 
restoration,  rehabilitation,  replacement 
or  acquiring  the  equivalent  of.)  For  the 
purpose  of  claims,  CERCLA  section 
111(b)  designates  the  President  as* 
trustee  for  resources  over  which  the 
United  States  has  sovereign  rights  and 
certain  additional  resources  identified  in 
section  111(b)  (hereinafter  referred  to  as 
"Federal  resources"),  and  States  as 
trustee  for  resources  within  their 
boundaries,  belonging  to.  managed  by, 
controlled  by.  or  appertaining  to  the 
State.  Subpart  G  of  the  NOP  specfies 
which  Federal  agency(ies)  shall  serve  as 
trustee(8)  for  the  various  Federal 
resources.  It  also  describes  the 
relationship  between  Federal  and  State 
trustees. 

CERCLA  permits  trustees  to  obtain 
compensation  through  the  claims 
process  for  two  types  of  natural 
resource  activities — damage  assessment 
and  restoration.  Damage  assessment  is 
the  process  of  determining  the  extent  of 
injury  to  natural  resources.  This  may 
include  preliminary  investigation  of 
injury  and  the  use  of  appropriate 
techniques  for  determining  the  extent  of 
injury.  Trustees  may  also  include  in 
such  claims  the  reasonable  and 
necessary  costs  associated  with 
developing  cost  projections,  a 
restoration  plan,  and  obtaining  public 
comments.  The  Act  provides  that 
restoration  may  involve  restoring, 
rehabilitating,  replacing  or  acquiring  the 
equivalent  of  an  injured  resource,  llie 
Agency  does  not  believe  that  the  limited 
resources  in  the  Fund  may  or  should  be 
used  to  provide  monetary  compensation 
for  loss  or  injury  to  natural  resources.  By 
contrast,  section  107  does  not  limit  sums 
which  can  be  recovered  against 
responsible  parties  for  natural  resource 
damages  (section  107(f)). 

Section  lll(i)  bars  the  use  of  Fund 
monies  for  natural  resource  restoration, 
except  in  limited  situations,  until  a  plan 
for  the  use  of  such  monies  has  been 
developed  by  the  trustee  and  adopted 
by  affected  Federal  agencies  and  States. 
The  Agency  interprets  this  section  to 
require  "preauthorization"  or  the  prior 
approval  of  EPA  before  natural  resource 
claims  for  restorations  may  be  asserted 
against  the  Fund.  "Preauthorization"  is 


discussed  further  in  section  IV.C.  of  this 
preamble. 

Section  111  of  the  Act  sets  forth 
procedures  by  which  claims  may  be 
asserted  against  the  Fund.  That  section 
also  requires  the  President,  and  by 
Executive  Order,  the  Agency,  to 
establish  forms  and  procediu«s  for  both 
natural  resource  and  response  claims. 

m.  Summary  of  Changes  From  the 
Proposed  Rule 

On  March  8. 1985,  EPA  proposed 
regulations  (50  FR  9593)  which  could 
prescribe  the  forms  and  procedures  for 
asserting  claims  against  the  Fund  for 
injury  to  natural  resources.  Publication 
of  the  proposed  rule  was  followed  by  a 
60-day  public  coment  period.  A 
summary  of  the  public  comments, 
together  with  the  Agency's  responses,  is 
contained  in  the  "Responses  to 
Comments  on  the  Proposed  Rules  on 
CERCLA  Arbitration  Procedures  and 
natural  Resources  Claims  Procedures", 
which  is  available  for  inspection  at  U.S. 
Environmental  Protection  Agency, 
Waterside  Mall,  Lower  Garage,  401  M 
Street,  SW,  Washington,  DC  20460.  After 
consideration  of  these  public  comments. 
EPA  has  made  the  following  changes  to 
the  proposed  rule.  Each  change  is 
discussed  in  detail  in  the  preamble 
section  noted. 

1.  The  Agency  has  revised  40  CFR 
306.24(b)  to  provide  consistency 
between  the  preamble  of  the  proposed 
rule  describing  the  criteria  according  to 
which  the  Agency  will  evaluate 
preauthorization  requests  and  the 
language  of  the  regulation  (see  section 
(IV.A.). 

2. 40  CFR  306.21(d)  was  added  to  link 
natural  resource  actions  explicitly  with 
response  actions  because  many  of  the 
remedial  and  removal  actions  selected 
for  sites  will  directly  or  indirectly 
address  losses  to  natural  resources  (see 
section  IV.B.). 

3.  A  paragraph  was  added  to  40  CFR 
306.22(0  that  will  stop  statutory  time 
limits  from  running  while  the 
Administrator  decides  whether  to 
preauthorize  a  restoration  claim.  The 
paragraph  also  requires  that  the  trustee 
notify  the  responsible  party(ies)  at  the 
time  of  the  request  for  preauthorization 
(see  section  IV.C). 

4.  The  Agency,  in  40  CFR  3Cte.20(c),  is 
interpreting  CERCLA  to  accord  the  force 
and  effect  of  a  rebuttable  presumption 
to  damage  assessments  performed  by 
Federal  trustees  in  accordance  with 
CERCLA  section  301(c)  regulations  (see 
section  V.C). 

5.  40  CFR  306.22(c)  and  40  CFR  306.30 
(b)  and  (c)  were  modified  to  clarify  that 
the  use  of  the  EPA  forms  for  filing  an 
application  for  preauthorization  of  a 


natural  resource  claim  is  optional  but 
encouraged. 

6.  A  provision  has  been  added  to  40 
CFR  306.24(a)  that  explicitly  provides  for 
an  explanation  of  the  basis  for  each 
preauthorization  decision,  and  40  CFR 
306.31(j)  has  been  added  to  provide  a 
notice  of  reason(s)  for  denial  decisions 
(see  section  V.E.). 

7. 40  CFR  306.23(e)  has  been  added  to 
clarify  the  responsible  party  search 
requirement  in  emergency  situations 
(see  section  V.F.). 

8.  40  CFR  306.25(c)  has  been  revised  to 
clarify  in  which  situations  partial 
settlements  with  responsible  parties 
preclude  resource  against  the  Fund  (see 
section  V1.B.). 

9.  To  clarify  that  administrative  costs 
are  reimbursable  for  both  damage 
assessments  and  restorations.  40  CFR 
30e.21(a)(l)  has  been  amended  by 
combining  paragraphs  (1)  and  (2)(i) 
under  a  new  paragraph  (1)  that  covers 
both  assessments  and  restorations,  and 
inserting  a  new  paragraph  (2)  that 
provides  for  reimbursement  of 
administrative  costs  reasonably 
necessary  for  and  incidental  to  both 
activities  (see  section  VII). 

10. 40  CFR  306.32  has  been  revised  to 
clarify  the  requirement  that  trustees 
retain  all  records  relating  to  an  award 
from  the  Fund  for  the  lesser  of  six  years 
or  until  cost  recovery  is  completed  by 
EPA  (see  section  VII). 

11.  The  Agency  has  revised  40  CFR 
306.30  (b)(4)  and  (c)(3)  to  require 
explicitly  that  a  trustee  consider  the  cost 
of  both  in-house  services  and  contractor 
services  in  determining  necessary  and 
reasonable  costs  for  assessments  and 
restorations.  As  revised,  the  section 
requires  justification  for  the  choice  of 
any  service  other  than  the  least 
expensive  (see  section  VII). 

12.  The  Agency  has  added  40  CFR 
306.30  (b)(4)(iii)  and  (c)(3)(iii)  to  require 
trustees  to  provide  documentation 
demonstrating  that  claimed  costs  for 
natural  resources  do  not  duplicate 
responses  costs  (see  section  VII). 

IV.  Use  of  the  Fund  for  Natural 
Resources  Claims 

This  section  explains  the  priorities 
which  the  Agency  will  use  to  approve 
requests  for  natural  resources 
expenditures  fixim  the  Fund.  It  also 
explains  why  the  annual  EPA  budget 
process  is  necessary  for  evaluating 
requests  for  funding  of  damage 
assessments  and  restorations  and  why 
the  Agency  prefers  to  address  injury  to 
natural  resources,  when  possible, 
through  its  response  authorities.  It  then 
explains  the  preauthorization  process 
for  restorations. 
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the  Agency  will  use 


and  requests  for  pre  authorization  and 
the  priority  ranking  scheme  which  will 
guide  Agency  detenhinations. 

The  Agency  will  donsider  the 
following  criteria  in  evaluating  claims 
and  requests  for  pre  authorization: 

(1)  The  seriousnej  s  of  the  problem  in 
relation  to  competin ;  demands  on  the 
Fund; 

(2)  TTie  uniquenes  i  or  special 


significance  of  the  a 
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A.  Priority  Ranking^ystem  for 
Evaluating  Claims 

Because  of  compc  ting  demands  for  the 
limited  resources  of  the  Fund,  the 
Agency  proposed,  ii  i  the  March  8, 1985 
proposed  rule,  the  nsn-exclusive  criteria 


in  evaluating  claims 


fected  natural 


nda  to  institute 
al  or  enforcement 
'  will  be  given  to 
ages  resulting 

^ted  with  NPL  sites. 


resources  as  indicat  >d  by  the  trustee; 

(3)  The  extent  to  which  the  injury  has 
been  or  may  be  addressed  by  a  response 
action;  and 

(4)  The  tiabiiity  of  the  claimant  for  the 
release  or  threatened  i  release. 

The  Agency  will  also  be  guided  by 
whether  the  natural  resource  action  is  at 
a  site  (NPL  and  non-NPL)  where 
immediate  removal  •r  enforcement 
action  is  warranted,  jdue  to  imminent 
and  substantial  threat  to  public  health 
or  the  environment,  pnd  where  efforts  to 
stabilize  the  site  can^  with  substantial 
benefit  be  augment^  by  a  specific 
natural  resource  assessment  or 
restoration.  A  seconfl  priority  is 
accorded  NPL  site*  where  the  Agency 
hat  instituted  or  inta 
Fund-fuianccd  remed 
actions.  Third  priori^ 
non-NPL  sites  with  i 
from  releases  associi 
Last  priority  will  be  ^ven  to  sites  not  on 
the  NPL  that  do  not  Aose  an  inmiediate 
and  significant  thre^  to  public  health 
requiring  removal  or{remedial  action 
under  CERCLA.  The  Agency's 
evaluation  of  claims  ifor  damage 
assessments  and  requests  ior 
preauthorization  of  restoration  claims 
will  be  guided  by  thdse  priorities. 

Several  commenters  explicitly 
endorsed  EPA's  priofities  for  evaluating 
claims,  underscoring!  the  significance  of 
threats  to  publiic  health  or  the 
environment.  These  commenters  agreed 
that  the  claims  regulf  tions  must 
properly  account  forjthe  larger  context 
of  the  CERCLA  prog^m,  which  is 
focused  on  cleanup  df  hazardous  waste 
sites  that  threaten  pdblic  health  or  the 
environment.  1 

Other  commenters^  however,  were 
dissatisHed  with  the  lAgency's  priorities 
for  evaluating  claims.  One  commenter 
found  DO  indicatian  i  a  CERCLA  or  the 
legislative  history  thf  t  Congress 
intended  to  prioritizQ  claims  other  than 
by  date  of  presentatibn.  The  commenter 


said  depletion  of  the  Fund  is  a  matter  for 
congressional  consideration  through 
reauthorization  of  CERCLA  or  the 
appropriations  process.  Another 
commenter  stated  that  the  cleanup  of 
sites  threatening  public  health  should 
receive  funding  priority,  but  public 
health  concerns  should  not  determine 
the  focus  of  natural  resource  claims.  The 
commenter  felt  that  EPA  should 
evaluate  claims  solely  on  their  merits  in 
accordance  with  the  four  considerations 
proposed. 

Q'A  has  responsibility  for  Fund 
management  to  ensure  that  the  limited 
Fund  resources  are  used  effectively. 
There  is  no  statutory  requirement  that 
the  maximum  of  15  percent  of  the  Fund 
that  may  be  allocated  to  natural 
resource  claims  be  used  to  pay  such 
claims.  EPA  sees  this  lack  of  a  minimum 
required  expenditure  as  a  clear 
indication  that  Congress  believed  that 
the  Administrator  should  have  the 
discretion  to  decide  that  public  health 
concerns  take  precedence  over  other 
concerns.  EPA  believes  that  Congress 
did  intend  that  priorities  be  set  for  use 
of  limited  Fund  moneys.  Senator 
Stafford,  one  of  the  principal  sponsors  of 
CERCLA,  remarked  during  legislative 
debate: 

(W]e  intend  (thatj  priorities  be  »el  for 
expenditures  from  the  fund,  and  that  such 
expenditures  be  made  in  those  situations 
which  most  present  a  threat  The  fund  should 
not  be  used  to  clean  up  or  remedy  any  and 
every  discharge. 

(122  Cong.  Rec  SlSOOS  (daily  ed.  Nov. 
24, 1960)  (emphasis  added).) 

Accordingly,  the  Agency's  top  priority 
for  the  Fund  is  to  stabilize  the  numerous 
hazardous  waste  sites  which  pose  an 
immediate  and  significant  threat  to 
public  health  and  the  environment  (i.e.. 
response  actions).  CERCLA  section  105 
calls  for  the  Agency  to  set  priorities  by 
requiring  that  the  NCP  be  revised  to 
include:  (1)  "Criteria  for  determining 
priorities  among  releases  or  threatened 
releases  ...  for  the  purpose  of  taking 
remedial  actiwi"  (Section  105(8)(A)); 
and  (2)  a  list  of  "national  priorities 
among  the  known  releases  or  threatened 
releases"  (section  105(8)(B)).  The  NCP 
currentiy  contains  a  National  Priorities 
List  of  541  such  sites.  The  annual 
plaiming  process  provides  trustees  with 
the  chance  to  assert  their  priorities; 
however,  allowing  trustees  to  establish 
priorities  for  the  Agency  would  create 
inconsistency  in  Fund  distribution. 

Determining  cost-effectiveness  and 
Fund-balancing  are  key  EPA  functions 
under  CQlCLA's  mandate  for  both 
natural  resource  claims  and  response 
claims.  Maintaining  public  health  as  the 
top  priority  for  natural  resource  claims 
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is  in  keeping  with  EPA's  desire  to  link 
natural  resource  actions  with  response 
actions  whenever  possible.  The 
Agency's  proposed  priority  scheme  for 
evaluating  natural  resource  claims  is 
being  maintained  because  it 
appropriately  emphasizes  specific 
priority  sites  and  emergency  situations, 
ensuring  that  the  Fund  is  managed 
efficiently  and  allowing  maximum 
utilization  of  limited  Fund  resources. 

One  commenter  stated  that  the 
criteria  according  to  which  damage 
assessment  claims  should  be  evaluated 
are  expressed  differently  in  the 
preamble  and  in  proposed  40  CFR 
306,24{b).  In  response  to  this  commenter, 
the  Agency  has  revised  40  CFR  306.24(b) 
to  be  consistent  with  the  language  in  the 
preamble  to  the  proposed  rule. 

B.  Coordination  of  Response  Actions 
and  Natural  Resource  Actions 

In  the  preamble  to  the  March  8, 1985 
proposed  rulemaking,  EPA  stated  that  it 
would,  where  possible,  address  injury  to 
natural  resources  within  the  context  of 
Fund-financed  response  actions.  Many 
of  the  remedial  and  removal  actions 
selected  for  sites  will  directly  or 
indirectly  address  natural  resource 
injuries. 

Some  commenters  agree  that  most 
Fund-Hnanced  response  actions  at  sites 
would  also  adequately  remedy  injuries 
to  natural  resources  that  occurred.  One 
conunenter  wrote  that  valuable  funding, 
time,  and  personnel  resources  could  be 
conserved  by  combining  the  often 
overlapping  processes  of  response 
actions  and  natural  resource  actions. 
Another  commenter  expressed  the 
opinion  that  properly  and  jointly 
coordinated  response  actions  and 
natural  resource  actions  would  provide 
a  better,  more  efficient,  and  longer- 
lasting  solution  than  either  of  the  two 
actions  taken  by  themselves. 

One  conunenter  felt  that  the  proposal 
to  link  natural  resource  actions  with 
response  actions  should  be  stated  not 
only  in  the  preamble,  but  should  also  be 
included  in  the  regulations.  This 
conunenter  also  noted  that  assuring  that 
the  proper  coordination  between 
response  actions  and  quantiHcation  of 
natural  resource  damages  would  require 
further  clarification.  EPA  agrees  with 
this  commenter  and  has  explicitly  linked 
natural  resource  actions  with  response 
actions  in  40  CFR  306.21(d). 

One  commenter  opposed  the  policy  of 
coordinating  response  actions  and 
natural  resource  actions  on  the  grounds 
that  EPA's  response  authority  under 
section  104  of  CERCLA  extends  only  to 
endangerment  or  threats  to  public  health 
or  welfare  or  the  environment.  Because 
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the  definition  of  environment  does  not 
include  living  resources,  the  policy 
would  be  legatly  limited  in  responding 
to  natural  resource  damage.  This 
commenter  also  maintained  that  the 
policy  wotfld  be  practically  limited 
because  trustees'  natural  resource 
efforts  could  not  be  pursued  on  the  same 
schedule  as  EPA's  remedial 
investigation/feasibility  study  process 
because  the  trustees  are  required  to 
meet  a  three-year  statute  of  limitations 
deadline  which  runs  from  the  date  of 
discovery  of  the  loss  to  the  filing  of  a 
claim.  The  commenter  recommended 
that  EPA  redraft  the  provision  to 
acknowledge  that  time  constraints  may 
prevent  trustees  from  following 
recommended  procedures. 

EPA  agrees  diat  response  activities 
may  be  limited.  However,  it  is  for  this 
reason  that  the  Agency  gives  the  highest 
priority  to  restorations  which 
complement  response  actions.  If  a 
cleanup  eliminates  the  source  of 
contamination,  the  restoration  which 
might  include,  for  example,  only 
restocking  or  revegetation  (i.e.,  living 
resources),  can  then  be  accomplished  in 
a  most  cost-effective  manner.  Regarding 
the  three-year  statute  of  limitations,  the 
regulation  provides  that  the  restoration 
claim  relates  back  to  the  date  of  the 
damage  assessment  claim.  Therefore, 
while  it  is  desirable  that  both  the 
damage  assessment  and  restoration 
claims  occur  within  three  years  of  the 
date  of  discovery  of  the  loss,  a  trustee  is 
minimally  required  to  submit  only  the 
damage  assessment  claim  within  that 
time  frame. 

C.  Preauthorization  Requirement  for 
Restoration  Claims 

The  proposed  rule  provided  that 
claims  for  natural  resources  restoration 
may  be  submitted  to  the  Fund  only  if 
they  are  approved  in  advance  or 
"preauthorized"  by  EPA.  The  final  rule 
retains  this  reqwirement.  EPA  interprets 
CERCLA  to  require  that  a  plan  for  the 
restoration  of  natural  resources  must  be 
adopted  before  a  claim  for  restoration 
costs  may  be  submitted  to  the  Fund. 
Section  112  of  CERCLA,  which  sets  forth 
the  procedures  whereby  claims  may  be 
asserted  against  the  Fund,  applies  only 
to  "all  claims  which  may  be  asserted 
against  the  Fund  pursuant  to  section  111 
of  this  title."  Thus,  in  order  for  a  olain 
to  be  filed,  triggering  all  the  procedures 
of  section  112,  the  claim  must  satisfy  the 
prerequisites  of  section  111.  Aoiong 
those  prerequisites  is  section  lll(i), 
which  provides: 

Funds  may  not  be  used  under  this  Act  for 
the  restoration,  rehabiiitation,  or  replacenient 
or  acquisition  of  the  equivalent  of  any  natural 


resources  until  a  plan  for  the  use  of  such 
funds  has  been  developed  and  adopted.  .  .  . 

While  the  statute  does  not  specify  when 
this  plan  must  be  adopted,  there  are 
several  reasons  to  believe  that  it  must 
be  before  a  claim  is  Filed.  First  a  claim 
is  defined  by  section  101[4]  as  a 
"demand  in  writing  for  sum  certain." 
Since  the  section  lll(i]  plan  is  essential 
for  determining  the  nature  and  extent  of 
the  natural  resources  restoration,  it  is 
difficult  to  see  how  any  meaningful 
"sum  certain"  could  be  identified  before 
adoption  of  the  plan.  Furthermore, 
section  112(b)(3)  of  CERCLA  provides 
that  if  no  settlement  is  reached  within  45 
days  of  the  filing  of  the  claim,  the 
President  [EPA]  may  make  and  pay  an 
award.  If  EPA  declines  to  make  an 
award,  the  matter  is  referred  to  the 
Board  of  Arbitrators.  While  section 
112(b)(3)  does  not  specifically  require 
that  an  award  be  made  within  45  days, 
it  does  contemplate  that  an  award  might 
be  made  within  that  time  frame.  The 
statute  certainly  does  not  contemplate 
the  post-claim  development  of  a  section 
lll(i)  plan,  which  requires  "adequate 
public  notice  and  opportunity  for 
hearing  and  consideration  of  all  public 
comments,"  a  process  which  woidd  take 
considerably  longer  than  45  days. 

Section  112(b)  provides  for  the  referral 
of  denied  claims  to  a  member  of  the 
Board  of  Arbitralqrs,  whose  decision 
may  be  disturbed  only  for  "arbitrary  and 
capricious  abuse  of  discretion."  There  is 
no  indication  in  the  statute  or  its 
legislative  history,  however,  that  the 
Board  should  have  authority  to  make 
policy  judgments  on  the  priority  of 
claims.  Nor  does  the  traditional  role  of 
arbitrators  suggest  such  a  result  An 
arbitrator  would  be  ill-equipped  to  make 
such  a  policy  judgment  since  he  would 
not  be  aware  of  or  fully  appreciate  the 
press  of  other  matters  which  are 
competing  for  the  Fund's  attention.  It  is 
worth  noting  in  this  regard  that  although 
Congress  imposed  a  15%  maximum  on 
amounts  that  could  be  spent  on  natural 
resource  claims,  there  ia  no  minimum. 
Indeed,  the  Agency  could  reasonably 
determine  that  no  money  at  all  should 
be  spent  on  natural  resource  claims 
pending  further  progress  in  cleaning  up 
NPL  sites.  Given  these  priorities,  which 
are  consistent  with  Congressional 
intent,  it  would  make  little  sense  for  - 
claims  which  EPA  has  determined  to  be 
of  insufficient  priority  to  be  sidiject  to 
an  award  by  the  Board  aii  Arbitrators. 
There  is  no  suggestion  in  the  ^atute  or 
its  legislative  history  that  the  Board  was 
to  have  the  effective  authority  to 
allocate  up  to  15%  of  the  Fund.  Rather, 
the  section  112  claims  process  makes 
most  sense  if  it  addresses  only  those 


claims  which  the  Agency  has 
determined  are  of  sufficient  importance 
to  merit  Fund  expenditure.  The  Agency 
believes  diat  Congress  has  intended  this 
result  by  requiring  the  adoption  of  a 
section  lll(i)  plan  before  the  filing  of  a 
claim  under  section  112. 

EPA  recognizes  that  the  court  in  New 
Jersey  v.  Ruckelshaus,  Civ.  Action  No. 
1668  (JWB)  (D.N.].,  Dec.  12. 1984), 
rejected  the  Agency's  interpretation  that 
preauthorization  of  natural  resource 
claims  is  required  t^  the  Act  New 
Jersey  decision  is  now  on  appeal  before 
the  U.S.  Court  of  Appeals  for  the  Third 
Circuit  Of  course,  pending  a  reversal, 
the  Agency  will  continue  to  process  the 
claims  that  are  the  subject  of  the  order. 
However,  even  if  the  New  Jersey  court's 
opinion  that  the  statute  does  not  require 
preauthorization  prevails,  the  Agency 
believes  that  the  Act  provides  EPA  with 
the  discretion  to  impose  the 
preauthorization  requirement  by 
regulation,  as  part  of  its  responsibilities 
to  manage  the  Fund  and  otherwise 
implement  the  Act  For  this  reason,  EPA 
does  not  believe  this  regulation  to  be 
inconsistent  with  the  court  order.  In  any 
event,  the  regulation  will  not  apply  to 
any  purported  claims,  such  as  those  that 
were  the  subject  of  the  New  Jersey 
litigation,  which  have  already  been 
submitted  to  the  Fund.  These  claims  will 
be  handled  on  a  case-by-case  basis. 

EPA  believes  that  the 
preauthorization  requirement  is  a 
legitimate  and  important  part  of  the 
procedures  being  promulgated  today. 
First,  the  Agency  must  harmonize  the 
requirements  of  section  111(1}  with  the 
procedures  for  submitting  a  claim.  We 
believe  that  adoption  of  the  section 
lll(i)  plan  before  submitting  a  claim  is 
most  appropriate,  in  that  the  claims 
process  could  then  focus  on  only  those 
claims  for  which  there  is  a  reasoned 
basis  and  which  the  Agency  has 
determined  to  be  of  suffioent  priority. 
This  is  in  accordance  with  the 
Congressional  directive  to  spend  Fund 
mcmies  in  a  cost-effective  manner.  As 
stated  by  the  Senate  Committee  Report 
on  S.  1480:  "[Ajctions  to  restore, 
rehabilitate,  or  replace  natural  resources 
under  the  provisions  of  this  Act  [should] 
be  accomphshed  in  the  most  cost- 
effective  manner  possible.  The  process 
of  developing  such  a  plan  will  be  of 
great  assistance  in  avoiding 
unnecessary  costs"  fS.  Rep.  No.  96-848, 
96th  Cong..  2d  Sess..  p.  85  (I960)). 

The  primary  function  of  Uie 
preauthorization  is  to  allow  EPA  to 
evaluate  the  merits  of  a  proposed 
restoration  and  determine  whether  it  is 
of  sufficiratt  priority  for  Fond 
reimbursement.  Preauthorization  will  be 


51210        Federal  Register  /  Vol.  50.  No.  240  /  Friday.  December  13.  1985  /  Rules  and  Regulations 


EPA's  commitmei  it  to  make  an  award  to 
reimburse  necesa  iry  and  reasonable 
restoration  costs.  A  maximum 
reimbursement  miay  be  specified  at  the 
time  of  the  preauthorization. 
Preauthorization  pus  will  provide 
assurance  to  the  trustee  that  a  claim  will 
be  paid,  althoughlultimate 
reimbursement  will  depend  on  amounts 
actually  availably  in  the  Fund.  In 
addition,  the  preajuthorization 
requirement  will  iirevent  the  submission 
of  large  claims  to  the  Fund  which,  under 
section  111(e)  of  (IKCLA,  must  be  paid 
in  the  order  in  wh  ich  they  are  Dnally 
determined.  By  al  owing  the  filing  only 
of  high  priority  cli  lims.  the  Agency  will 
ensure  that  one  ti  iistee  does  not  obtain 
exclusive  use  of  i  le  Fund. 

Preauthorizatio  i  also  serves  another 
important  functioi  i.  Under  section 
n2(a).  trustees  m  ist  elect  whether  to 
file  a  lawsuit  agai  nst  a  responsible  party 
or  submit  a  claim  to  the  Fimd.  Since  a 
request  for  preauthorization  does  not 
constitute  the  filing  of  a  claim,  denial  of 
preauthorization  ivill  preserve  the 
trustee's  right  to  aroceed  against  the 
responsible  partias.  No  election  is  made 
until  a  claim  or  laivsuit  is  actually  filed. 

Consistent  withthe  priorities 
discussed  above.  EPA  will  consider 
preauthorization  natural  resource  claims 
for  restoration  aclivities.  With  limited 
funds  available  for  response  actions,  as 
well  as  damage  assessments  and 
restorations,  trustees  are  encouraged  to 
recover  the  costs  tf  restoration 
activities  from  responsible  parties, 
whenever  possibly,  using  the 
information  in  the  damage  assessment 
to  support  these  cost  recovery  actions. 

Two  commenteis  were  in  favor  of  the 
preauthorization  r  squirement.  One  of 
these  commentersi  called  the 
requirement  "sound  and  justified  under 
the  statute."  citinJ  as  support  CERCLA 
section  lll(i).  Thacommenter  also 
pointed  out  the  necessity  of 
preauthorization  in  allowing  the  Agency 
to  "prioritize  and  budget  among 
competing  project^"  by  providing 
advance  warning  bf  Fund  expenditures. 
According  to  the  aommenter. 
Congressional  intent  of  cost- 
effectiveness  alsop^s  served  by 
preauthorization.  The  commenter 
suggested  that  40  CFR  306.24  include  in 
factors  for  preautnorization  the 
"likelihood  of  obtaining  recovery  from 
potentially  responsible  parties."  as  is 
mentioned  in  the  flreamble.  Another 
commenter  suggested  that  EPA  extend 
its  preauthorization  requirement  to  all 
restoration  actions,  including  those  for 
which  the  trustee  ^lans  to  seek  recovery 
from  potentially  j^ponsible  parties. 

The  Agency  disagrees  with  these  two 


suggestions.  First, 


the  list  of  criteria  in 


40  CFR  306.24  for  reviewing  requests  for 
preauthorization  is.  as  noted  in  40  CFR 
306.24(b),  non-exclusive.  Therefore,  EPA 
may  include  in  its  evaluation  of  requests 
the  other  factors  that  are  mentioned  in 
the  preamble.  Among  these  other  factors 
is  the  likelihood  of  obtaining  recovery 
from  potential  responsible  parties.  As 
part  of  its  planning  and  budgeting 
process,  the  Agency  encourages  trustees 
to  file  a  notice  of  intent  to  file  a  claim 
prior  to  filing  an  assessment  claim  or  a 
request  for  preauthorization.  Part  of  the 
information  to  be  included  in  the  notice 
is  the  trustee's  alternatives  to  funding 
(i.e.,  potential  for  action  against  a 
responsible  party),  which  will  be  used 
by  the  Agency  to  set  national  priorities 
for  funding.  Second,  this  regulation  only 
covers  natural  resource  claims  asserted 
against  the  Fund.  The  Agency  has  no 
authority  to  require  preauthorization  of 
restoration  activities  for  trustees 
intending  to  seek  recovery  in  court  from 
potentially  responsible  parties. 

Two  commenters  charged  that  the 
preauthorization  requirement  would 
defeat  Congress'  intent  of  restoration 
claims  to  be  an  integral  part  of  the 
Superfund  program  by  requiring  a  major 
up-front  expenditure  of  time  and  money 
before  any  commitment  of  funding  was 
received  from  EPA.  However,  the  annual 
planning  and  budgeting  process 
minimizes  the  possibility  that  the  trustee 
will  make  up-front  ex^nditures  in  the 
unwarranted  expectation  of  Fund 
reimbursement.  By  participating  in  the 
annual  planning  process,  trustees  have 
some  assurance  in  advance  which 
natural  resource  activities  may  be 
reimbursed  through  the  Fund. 

Several  commenters  stated  that  the 
preauthorization  requirement  could,  in 
some  cases,  prevent  the  filing  of  claims 
under  the  three-year  statute  of 
limitations  set  out  in  CERCLA  section 
112(d).  EPA  agrees  that  the  fulfilling  of  a 
statutory  prerequisite — 
preauthorization — should  not  consume 
the  short  time  during  which  a  claim  may 
be  filed.  Accordingly,  the  Agency  has 
added  a  new  paragraph  S  306.22(f) 
recognizing  that  the  statute  of 
limitations  will  be  tolled  while  the 
Administrator  decides  whether  to 
preauthorize  a  claim.  EPA  will  endeavor 
to  make  final  decisions  on 
preauthorization  requests  for 
restorations  within  60  days.  In  addition, 
the  paragraph  requires  that  the  trustee 
notify  the  responsible  party(ie8)  at  the 
time  of  the  request  for  preauthorization. 

Several  commenters  objected  that 
trustees  are  offered  no  process  of  appeal 
from  determinations  by  EPA  not  to 
preauthorize  a  restoration  claim.  One  of 
these  commenters  suggested,  therefore, 
that  preauthorization  should  not  be 


excepted  from  the  scope  of  the  Board  of 
Arbitrators'  review. 

If  the  Administrator  denies  a  request 
for  preauthorization,  a  claimant  has 
further  recourse.  If  a  preauthorization 
request  is  denied  because  of  low  priority 
or  because  of  an  insufficient  balance  in 
the  Fund,  the  trustee  may  resubmit  the 
application  in  another  fiscal  year.  If 
preauthorization  is  denied  because  of 
substantive  inadequacies  in  the  damage 
assessment  or  restoration  plan,  the 
trustee  may  resubmit  the  request  after 
correcting  the  deficiencies.  State 
trustees  may  also  seek  judicial  review  of 
the  denied  preauthorization  request. 
Finally,  denial  of  preauthorization  does 
not  affect  a  trustee's  right  to  proceed 
against  responsible  parties. 

Three  alternatives  to  the 
preauthorization  process  were  suggested 
by  commenters: 

•  Damage  assessments  should  first  be 
performed  by  the  claimant  in  consultation 
with  EPA  and  financed  by  the  Fund.  Then, 
the  tru8tee(s)  and  EPA  should  jointly 
determine  a  funding  level  and  develop  a 
workplan. 

•  A  restoration  plan  could  be  required 
before  a  claim  would  be  recognized  as 
"perfected."  "This  would  allow  the  trustee  to 
conduct  the  damage  assessment,  do  some 
preliminary  restoration  planning,  submit  a 
claim  based  on  the  damage  assessment  and 
the  preliminary  restoration  planning,  and 
then  develop  a  final  restoration  plan  .  .  ." 
This  approach  would  allow  the  trustee  to  file 
a  claim  sooner  in  the  process  and  to  alleviate 
the  statute  of  limitations  problem. 

•  An  on-going  consultative  process  could 
be  instituted  whereby  trustees  present  a 
preliminary  restoration  claim  to  EPA  based 
on  the  damage  assessment  and  a  "scoping 
outline"  of  the  restoration  plan.  If  EPA 
agrees,  funding  is  approved  and  the  trustee 
completes  the  restoration  plan  and  presents  a 
"perfected"  claim  to  EPA.  The  Agency  then 
makes  the  award,  the  Agency  queues  (or 
rejects)  the  claim,  and  the  restoration 
activities  take  place. 

The  Agency  appreciates  these  suggested 
alternatives  in  response  to  its  request. 
However,  each  of  these  suggested 
alternatives  appears  to  assume  advance 
funding  of  damage  assessments  and/or 
restoration  activities.  EPA  has  always 
interpreted  the  term  "claim"  to  be  a 
reimbursement  for  costs  and  never  an 
advance  payment.  In  CERCLA,  Congress 
has  set  up  two  different  types  of 
financial  arrangements.  Under  section 
104  of  CERCLA,  Congress  allows 
advance  payment  through  contracts  or 
cooperative  agreements.  Under  sections 
111  and  112,  however.  Congress  allows 
only  for  claims.  EPA  believes  that  where 
Congress  intended  to  allow  advance 
fimding,  they  provided  for  it  specifically 
in  the  statute  and  that  a  claim  can  never 
be  an  advance  payment.  In  addition. 
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given  the  Agency's  responsibility  for 
managing  the  limited  resources  of  the 
Fund,  advance  tending  may  result  in 
inefficieBt  Fund  manageroeit  because: 
(1)  There  is  no  mechanism  for  ensuring 
that  front-end  funds  are  used  in  a 
manner  that  would  have  been 
preauthorized;  and  (2]  actual  costs  are 
likely  to  vary  from  estimates. 

In  response  to  the  first  suggested 
alternative,  the  ageBcy  points  out  diat 
financing  of  an  assessment  should  be 
provided  from  the  Fund  only  after  the 
assessment  has  been  completed,  for  the 
reasons  mentioned  above.  The  second 
suggested  alternative  is.  in  EPA's 
opinion,  not  as  clearly  authorized  by  the 
statute  as  preauthorization  and  again 
requires  that  a  "claim"  be  submitted 
before  a  restoration  plan  is  completed. 
With  respect  to  the  advantages  of  the 
approach  that  claims  can  be  filed  sooner 
and  the  statute  of  limitations  problem 
can  thus  be  alleviated,  the  regulation 
provides  that  the  restoration  daim 
relates  back  to  the  date  of  the  damage 
assessment  claim  and  that  the  statute  of 
limitations  will  not  run  while  the 
Administrator  decides  whether  to 
preauthorise  a  claim.  In  response  to  the 
third  suggested  alternative,  the  Agency 
points  out  that  section  lll(ij  of  CE£CLA 
requires  the  -adopticm  of  a  restoration 
plan,  not  a  "scoping  outline"  of  the  plan. 

D.  EPA 's  Annual  Planning  and 
Budgeting  Process 

The  proposed  rule  established  a 
voluntary  annual  planning  process  to 
assist  the  Agency  in  determining  funding 
demands  and  priorities  for  natural 
resource  damage  assessments  and 
restoration  claims.  By  encouraging 
trustees  to  file  a  notice  of  intention  to 
file  a  claim  for  assessment  or  rertoration 
costs,  the  Agency  hopes  to  improve  the 
coordination  of  its  response  activities 
under  section  104  with  section  111 
natural  resource  claims.  Notices  of 
intention  to  file  a  claim  should  include: 
{1)  The  trustee's  objectives  for  natural 
resources  actions;  (2)  the  estimated 
costs  of  and  schedule  for  such  actions; 
(3)  alternatives  to  funding;  and  (4)  the 
date  of  discovery  of  the  loss.  Based  on 
this  information,  the  Agency  will 
establish  a  tentative  ranking  of 
priorities.  T!»e  trustee  can  then  modify 
its  anticipated  claim  or  schedule,  or 
resubmit  the  request  in  a  later  fiscal 
year. 

Two  commenters  stated  that  the 
annual  planning  process  is  uimecessary 
and  would  be  burdensome,  requiring 
coBsideraUe  additional  paperwork  with 
litUe  effect.  The  following  points  were 
made  in  si^^cMt  of  this  position: 


•  EPA's  concern  with  cost  acxountability  is 
covered  by  the  words  "reasonable  costs"  in 
the  Act;  and 

•  The  imposition  of  the  planning  prooeM 
prior  to  the  submittal  of  claims  and  the 
limitation  of  claimants  only  to  annual 
submittals  are  clear  deterrents  to  the 
Congress'  intended  granting  of  natural 
resource  claims  against  the  Fund. 

The  annual  planning  process  will  help 
EPA  to  otsore  that  Fund  monies  are 
used  to  address  sites  tiiat  pose  the 
greatest  tlireat  "Reasonable  costs" 
under  the  meaning  of  CERCLA  relate  to 
price  and  need  for  a  particular 
expenditure,  not  the  establishment  of 
priorities.  l%e  plarming  process  provides 
a  mechanism  to  arrive  at  priorities  and 
gives. trustees  some  advance  assurance 
of  which  activities  may  be  reimbursed 
through  the  Fund.  Participation  rn  the 
planning  process  is  optional 

One  commenter  disagreed  with  the 
inclusion  of  the  annual  budgeting 
process.  The  commenter  expressed 
concern  that  unforeseen  contingencies 
may  be  out  of  phase  with  the  annual 
budgeting  process,  and  suggested  that 
inter-agency  procedures  have  clear 
provisions  for  contingencies.  The 
Agency  points  oat  that  the  annual 
planning  and  budgeting  period,  while 
the  preferred  time,  is  not  the  only  time 
requests  may  be  considered.  For 
example,  emergency  actions  to  avoid 
irreversible  loss  of  natural  resources  are 
provided  for  in  40  CFR  306.23. 

V.  Procedures  for  Pnrsuing  Natural 
Resource  Claims  Against  the  Fund 

This  section  explains  the  procedures 
to  be  taken  when  multiple  trustees  are 
affected  by  the  same  release.  In 
addition,  tiie  section  discusses  the 
relationship  of  this  rule  to  the  rule  being 
developed  by  the  0^>artment  of  Interior 
for  assessing  natural  resource  damage. 
The  section  also  explains  the  Agency's 
decision  on  what  types  of  damage 
assessments  will  be  accorded  the 
rebuttable  presumption  provided  in 
section  lll^h)(2}.  Finally,  the  procedures 
to  be  followed  when  requesting 
preauthorization  and  when  taking 
actions  in  emei;gency  situations  are 
'  discussed. 

A.  Trustee  and  Lead  Trustee 
Responsibilities 

In  the  March  8, 1985  proposed  rule, 
EPA  proposed  a  set  of  procediu-es  to  be 
followed  in  the  event  that  multiple 
trustees  are  affected  by  the  same 
release  of  a  hazardous  substance  and 
desire  to  seek  recourse  against  the  Fund. 
In  this  sititatian,  trustees  must  select  a 
single  trustee  to  act  as  a  "lead  trustee" 
for  purposes  of  admuiistering  the  claim. 


One  commenter  suggested  that  EPA 
allow  for  situations  where  it  might  be 
more  efficient  to  have  multiple  trustees 
rather  than  one  "lead  trustee."  Another 
commenter  expressed  the  opinion  that  it 
would  be  more  desirable  to  see 
voluntary  rather  than  compulsory 
cooperation,  and  that  the  final  rule 
should  make  appointment  of  a  "lead 
trustee"  optional  rather  than  mandatory. 
EPA  disagrees  with  the  suggestions  of 
these  commenters  and  will  continue  to 
require  the  selection  of  a  "lead  trustee" 
in  situations  where  multiple  trustees  are 
affected  by  the  same  release  of  a 
hazardous  substance  and  the  injury  or 
any  subsequent  remedy  is  not 
realistically  divisible.  The  Agency 
maintains  this  policy  because  it  is  the 
most  efficient  means  of  processing 
annual  requests,  administering  claims 
against  the  Fund,  and  responding  to  any 
requests  for  supplementary  information. 
Multiple  trustees  who  are  affected  by 
the  same  release  and  the  injury  or  any 
subsequent  remedy  is  realistically 
divisible  may  act  independently  and 
pursue  separate  requests  for  funding  or 
preauthorization. 

B.  Approaches  to  Natural  Resource 
Damage  Assessment 

The  Department  of  the  Interior  (DOl) 
is  currently  developing  rules  for 
assessing  natural  resource  damage,  as 
authorized  by  CQICLA  section  301(c) 
and  Executive  Order  12316. 

Several  commenters  expressed  the 
view  that  the  appropriate  place  for  the 
scope  of  natural  resource  damages 
under  QSRCLA  to  be  established  was  in 
the  forthcoming  DO!  regulations.  Thus, 
one  commenter  recommended  that  the 
claims  procedures  be  confined  to  the 
mechanics  of  filing  and  evaluating 
claims,  and  that  aU  references  to  the 
definitions  of  natural  resources, 
restoration,  rehabilitation,  compensable 
losses,  and  similar  terms  be  deleted. 
Anotho-  commenter  suggested  that 
EPA's  discussion  in  the  preamble  of 
various  approaches  to  natural  resource 
damage  assessment  in  advance  of  DOI's 
assessment  regulations  "could  and 
should  be  deleted  to  avoid  any  further 
inconsistency." 

EPA  agrees  that  the  purpose  of  these 
regulations  is  to  set  procedures  for  the 
filing  of  claims  against  the  Fund. 
However,  these  procedures  require  the 
use  and  definition  of  certain  terms.  It  is 
therefore  necessary  and  appropriate  to 
include  language  on  the  scope  of  natural 
resource  damages  that  are  compensable 
from  the  Fund  under  CERCLA  in  this 
regulation.  The  DOI  regulations  will 
address  only  the  assessment  of  damages 
to  natural  resources  under  CERCLA 
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section  301(c)(2).  EPf  has  the  authority 
for  determining  whef e  and  how  Fund 
monies  are  spent. 

With  regani  to  "any  futiire 
inconsistency"  between  EPA's  brief 
discussion  of  varioui  assessment 
approaches  contained  in  the  preamble 
and  DOI  regulations]  the  Agency  is 
working  closely  witn  DOI  to  ensure 
coordination  and  to  pvoid 
inconsistencies.  Should  it  become 
necessary  for  EPA  td  alter  the 
provisions  of  the  regulation  as  a  result 
of  subsequent  DOI  rfgulations,  the 
Agency  will  propose  such  changes  in  the 
Federal  Register. 

C.  Rebuttable  Presui  iption  for 
Assessments 

Section  111(h)(1)  provides  that  injury 
to  natural  resources  tesulting  from 
releases  of  hazardouB  substances  shall 
be  assessed  by  desioiated  Federal 
officials  in  accordance  with  regulations 
to  be  promulgated  uQder  section  301(c) 
of  CERCLA.  Section  |lll(h)(2)  provides 
that  an  assessment  Of  injury  to  natiu-al 
resources  shall  havejthe  effect  of  a 
rebuttable  presumption  on  behalf  of  a 
claimant  in  any  proceeding  under 
CERCLA  or  section  ill  of  the  Federal 
Water  Pollution  Conirol  Act. 

In  the  proposed  rule,  EPA  discussed 
three  possible  optioiv  for  determining 
under  what  circumstances  assessments 
of  injury  to  natural  n  sources  conducted 
by  State  trustees  are  entitled  to  the 
rebuttable  presumpti  )n  established  in 
section  111(h)(2)  of  C  ERCLA.  The 
proposed  revision  to  the  NCP  also 
solicited  conunents  on  which  of  the 
options  should  be  ad  )pted.  The  three 
options  are  as  follow  3: 

•  Amend  the  NCP  to  designate  Federal 
officials  who  could  perf  jrm  assessments  of 
Stale  natural  resource  c  amages.  States  could 
also  perform  assessmer  Is.  but  only  Federal 


in  accordance  with 
by  section  301(c)  of 


assessments.  performSc  i 

the  regulations  rcquire<]  1 

CERCLA.  would  be  enti  tied  to  the  rebuttable 

presumption  estabhshe(  I  in  section  111(h)(2) 

of  CERCI-A. 

•  Amend  the  NCP  su^h  that  only  States 
would  perform  assessments  of  damages  for 
injury  to.  destruction  of,  or  loss  of  any  State 
natural  resources.  Such  assessments  would 
be  entitled  to  the  rebutuble  presumption. 

•  Amend  the  NCP  such  that  only  Stales 
would  perform  assessm  >nts  of  damages  to 
Slate  natural  resources.  Such  assessments, 
however,  would  be  enti  led  to  the  rebuttable 
presumption  only  when  performed  in 
accordance  with  regula  ions  promulgated 
under  section  301(c)  of  (  :ERCLA. 


Upon  review  of  the 
received  in  response 
and  in  response  to  th^ 
revisions  to  the  NCP, 
concluded  that  a  rebi^tt 
is  available  only  for 


UMI 


comments 
to  this  regulation 
proposed 
the  Agency  has 
able  presumption 
I  amage 


assessments  performed  by  Federal 
trustees  in  accordance  with  CERCLA 
section  301(c)  regulations.  CERCLA 
section  111(h)(1)  states  that  "damages 
for  injury  to,  destruction  of,  or  lost  of 
natural  resources  .  .  .  shall  be  assessed 
by  Federal  officials."  This  language, 
read  in  conjunction  with  the  section 
111(h)(2)  language  on  thfe  rebuttable 
presumption,  supports  the  Agency's 
conclusion.  While  State  assessments 
will  not  be  accorded  a  rebuttable 
presumption,  EPA  strongly  encourages 
State  trustees  to  perform  the 
assessments  in  accordance  with  the 
regulations  to  be  promulgated  by  the 
Department  of  the  Interior.  EPA  will 
generally  accord  great  weight  to  such 
assessments,  and  their  consistency  with 
the  Interior  regulations  should  allow  for 
expedited  consideration  during  the 
preauthorization  and  claims  process. 

Several  commenters  supported 
approaches  that  would  allow  State 
assessments.  The  Agency  agrees  that 
States  may  perform  such  assessments; 
they  just  will  not  be  accorded  a 
rebuttable  presumption.  It  may  be 
possible,  however,  for  Federal  and  State 
trustees  to  work  together  on 
assessments  and  then  qualify  for  a 
rebuttable  presumption. 

D.  Requests  for  Preauthorization  of 
Natural  Resource  Restorations 

One  commenter  pointed  out  that 
proposed  40  CFR  306.22(c)  indicated  that 
requests  for  preauthorization  "may  be 

submitted  on  EPA  Form ,"  while  the 

procedures  for  filing  natural  resource 
claims  in  40  CFR  306.30  indicate  that  an 
EPA  form  must  be  used.  The  conunenter 
suggested  that  EPA  clarify  these 
conflicting  statements  as  to  whether  use 
of  the  forms  is  optional  or  mandatory. 
The  Agency  had  modified  40  CFR 
306.22(c)  and  40  CFR  306.30(b)  and  (c)  to 
indicate  that  use  of  the  forms  is  optional 
but  encouraged. 

One  commenter  stated  that  when  the 
Agency  denies  either  a  request  for 
preauthorization  or  a  damage 
assessment  claim,  it  is  important  that  an 
articulation  of  the  basis  of  denial  be 
given.  The  Agency  agrees  and  has 
amended  40  CFR  306.24(a)  and  added  40 
CFR  306.31(f)  to  provide  for  such 
explanation. 

E.  Actions  by  Trustees  in  Emergency 
Situations 

The  proposed  rule  stated  that,  in 
accordance  with  CERCLA  section  lll(i), 
the  Agency  will  not  require 
preauthorization  in  situations  where 
genuine  emergency  circumstances  exist. 
One  commenter,  however,  expressed 
concern  over  the  absence  of  guidelines 
that  limit  emergency  responses.  The 


commenter  noted  that  proposed  40  CFR 
306.23  does  not  include  any  cap  or 
limitations  on  the  cost  or  extent  of  any 
emergency  response.  It  was  therefore 
suggested  by  this  commenter  that 
guidelines  limiting  the  cost  and  extent  of 
an  emergency  natural  resource  action  be 
created. 

EPA  believes  that  sufficient  guidelines 
are  present  in  regulations  to  limit 
emergency  response  actions  by  trustees. 
40  CFR  306.23(a)  authorizes  trustees  to 
perform  emergency  responses  only 
when  immediate  action  is  needed  to:  (1) 
Avoid  irrreversible  loss  of  a  natural 
resource;  (2)  prevent  or  reduce  any 
continuing  danger  to  a  natural  resource; 
or  (3)  avoid  substantial  loss  of  evidence 
of  the  release  from  which  injury  to  a 
natural  resource  resulted.  A  claim  for  an 
emergency  response  action  is  limited  to 
those  actions  necessary  to  abate  the 
emergency  situation.  Normal 
preauthorization  procedures  are 
required  before  a  trustee  can  undertake 
actions  which  go  beyond  those 
necessary  to  abate  die  emergency 
situation.  In  addition,  EPA  will  only 
reimburse  for  emergency  actions  which 
either  could  not  have  been  addressed 
timely  in  the  response  action  or  were 
specifically  considered  but  not  included 
in  the  response  action.  These  limitations 
effectively  "cap"  the  cost  or  extent  of 
any  emergency  response. 

One  commenter  argued  that  40  CFR 
306.25(b)  and  40  CFR  306.30  (b)  and  (c) 
should  be  revised  to  allow  an  exception 
to  the  responsible  party  search 
requirement  in  emergency  situations. 
The  Agency  is  not  requiring  trustees  to 
comply  with  the  responsible  party 
search  requirement  prior  to  initiating  an 
emergency  response  action.  Trustees 
may  present  claims  for  emergency 
actions  to  the  potentially  responsible 
parties  after  the  emergency  action  has 
been  completed  (but  still  at  least  60 
days  before  presenting  a  claim  for  an 
emergency  action  to  the  Fund  as  stated 
in  40  CFR  306.25(b)  and  CERCLA  section 
112(a)).  EPA  has  added  40  CFR  306.23(e) 
to  clarify  that  the  responsible  parfy 
search  is  required  before  submitting  the 
claim,  but  not  before  undertaking  the 
emergency  action. 

VI.  Submission  of  Natural  Resource 
Claims 

This  section  explains  the  Agency's 
interpretation  of  the  CERCLA  section 
112(a)  requirement  that  a  claimant  must 
make  an  election  between  pursuing  an 
action  in  court  or  making  a  claim  against 
the  Fund.  The  section  also  discusses  the 
presentation  and  settlement  of  claims 
with  the  responsible  parfy(ies). 
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A.  Trustee  Election  to  Commence  a 
Court  Action  or  File  a  Claim 

Section  112(a)  of  CERCLA  provides 
that  a  claimant  must  make  an  election 
between  pursuing  an  action  in  court  or 
making  a  claim  againt  the  Fund.  In  the 
Agency's  view  that  election  need  not  be 
irrevocable.  A  trustee  may  elect  to 
pursue  an  action  in  court,  and.  if  the 
claim  is  not  satisfied,  may  then  make  a 
claim  against  the  Fund.  A  trustee  must 
choose  to  pursue  only  one  remedy  at  a 
time;  thus,  a  "sequential"  election  must 
be  made. 

Up  to  the  point  where  a  trustee 
actually  files  a  claim  for  an  assessment 
or  a  preauthorized  natural  resource 
claim,  he  is  fi^e,  pursuant  to  section 
112(a),  to  decide  either  to  pursue  a  claim 
against  the  Fund  or  to  sue  a  responsible 
party  under  section  107  of  CERCLA  for 
the  cost  of  an  assessment  or  restoration. 
A  trustee  preserves  both  options 
throughout  the  preauthorization  process 
and  completion  of  the  specific  natural 
resource  restoration.  The  filing  of  an 
assessment  claim  under  section  112  is, 
however,  an  election  to  proceed  against 
the  Fund  for  restoration  cost.  EPA  will 
not  consider  a  damage  assessment  claim 
or  a  preauthorized  restoration  claim 
while  an  action  for  the  same  costs  is 
before  the  courts.  If  the  trustee  fails  to 
obtain  judicial  relief  through  a  section 
107  action,  he  is  free  to  pursue  a  claim 
against  the  Fund,  provided  all  other 
requirements  for  filing  a  claim  are 
satisfied.  Similarly,  the  trustee  is  fiee  to 
initiate  judicial  action  if  his  claim 
against  the  Fund  is  denied  in  part  or  in 
whole. 

Both  commenters  on  this  issue 
generally  endorsed  EPA's  proposed 
approach.  One  of  these  commenters. 
however,  incorrectly  interpreted  the 
proposed  rule  as  enabling  a  trustee  to 
pursue  both  a  court  action  and  a  claim 
against  the  Fund  simultaneously.  EPA 
disagrees  with  this  interpretation. 

One  of  the  commenters  objected  to 
the  statement  proposed  in  40  CFR 
306.30(e}  that  reads:  "EPA  will  return 
claims  presented  under  this  subpart 
when  the  Agency  determines  that  a 
trustee  has  initiated  an  action  for 
recovery  of  the  same  cost,  in  court. .  .  ." 
The  commenter  was  concerned  that  the 
return  of  the  claim  might  lead  to 
CERCLA's  statute  of  limitations  running 
out  before  the  claim  could  properly  be 
filed  again,  and  suggested  that  EPA 
either  process  the  claim  and  defer 
payment  or  suspend  the  claim  while  any 
litigation  is  pending.  EPA  disagrees  with 
this  commenter's  suggestions.  CERCLA 
section  112  requires  an  elecMon  of  a 
remedy;  merely  to  suspend  the  claim 
while  action  is  before  the  court  would 


be  inconsistent  with  the  election 
requirement. 

B.  Presentation  of  Claims  to  the 
Potentially  Responsible  Party(ies) 

CERCLA  requires  that  before  a  trustee 
can  make  a  claim  for  natural  resource 
damages  against  the  Fund,  he  must  first 
make  a  reasonable  effort  to  settle  the 
claim  with  any  potentially  responsible 
parties.  The  preamble  to  the  March  8. 
1985  proposed  rule  stated  that  when  a 
trustee  and  a  responsible  party  agree 
upon  a  settlement,  it  is  final  and  binding 
upon  them.  Furthermore,  parties  to  a 
settlement  made  after  a  claim  has  been 
filed  waive  all  recourse  against  the 
Fund. 

One  commenter  recommended  that 
the  provision  requiring  parties  to  a 
natural  resource  damage  settlement  to 
waive  all  recourse  against  the  Fund 
should  be  changed  to  allow  for  partial 
settlements.  The  commenter  pointed  out 
that  in  a  situation  where  one  or  more 
responsible  parties  offer  to  pay  for  a 
substantial  portion  of  the  damage 
assessment  or  for  partial  restoration,  the 
trustee  would  be  faced  with  a  difficult 
all  or  nothing  decision:  he  would  have  to 
forego  either  bis  remaining  claim  against 
the  Fund  or  a  beneficial  settlement  that 
could  save  the  State  or  Federal  treasury 
substantial  expenditure.  The  commenter 
suggested  that  th6  language  of  this 
provision  be  changed  to  the  following: 
".  .  .  trustee(s]  will  have  waived  all 
recourse  against  the  Fund  only  to  the 
extent  of  its  settlement  with  any 
responsible  party. .  .  ."  Another 
commenter  stated  that  it  was  unclear 
how  partial  or  insufficient  settlements 
(those  with  financially  limited 
potentially  responsible  parties)  would 
be  handled. 

EPA  agrees  with  these  commenters  on 
the  need  to  allow  for  partial  settlements 
with  responsible  parties.  The  Agency 
encourages  trustees  to  attempt  to  obtain 
at  least  a  partial  settlement  with 
responsible  parties  before  filing  a  claim 
against  the  Fund.  Because  of  the  above 
comments,  however,  clarification  may 
be  needed.  First.  EPA  does  not  intend  to 
pay  a  claim  to  the  extent  that  the  trustee 
has  already  been  reimbursed  by  the 
responsible  party.  Clearly,  no  such 
double  payment  can  be  justified. 
Second,  although  settlements  are  to  be 
encouraged,  the  Agency  notes  that 
payment  of  a  claim  subrogates  the  Fund 
to  any  rights  enjoyed  by  the  claimant  to 
recover  costs  from  responsible  parties. 
To  the  extent  that  the  claimant  has 
released  those  rights,  the  Fund  will  be 
unable  to  recover  from  the  responsible 
parties.  Therefore,  the  Agency  is 
specifying  in  S  306.25(c)  that  no  claim 
will  be  paid  to  the  extent  a  release  has 


been  executed  unless  the  Administrator 
has  approved  the  release.  EPA  will 
review  and  approve  such  settlements  in 
accordance  with  its  enforcement 
policies. 

If  a  responsible  party  does  not 
respond  to  the  trustees'  notice  within  60 
days  or  efforts  to  settle  the  claim  are 
unsatisfactory,  the  trustee  may  file  an 
action  against  the  Fund.  Upon  receipt  of 
a  claim  against  the  Fund,  EPA  is 
required  to  attempt  to  promote 
settlement  between  the  trustee  and  the 
responsible  party.  Any  resulting 
settlement  would  be  final.  Once  a 
trustee  agrees  to  a  cost  settlement  with 
a  responsible  party  that  is  negotiated 
after  a  claim  has  been  filed,  the  trustee 
waives  all  rights  to  a  claim  against  the 
Fund.  40  CFR  306.25(c)  has  been  revised 
to  clarify  in  which  situations  partial 
settlements  with  responsible  parties 
preclude  recourse  against  the  Fund. 

VII.  EPA  Review  and  Payment  of  Claims 
Against  the  Fund 

The  proposed  rule  stated  that 
reimbursable  administrative  costs  are 
limited  to  those  inciured  incidental  to  a 
restorafion  activity.  One  commenter 
noted  the  the  placement  of  the  provision 
limiting  reimbursable  administrative 
costs  connetced  vdth  a  restoration 
activity  in  40  CFR  306.21(a)(2)(ii)  was 
confusing  because  it  is  included  in  a 
subparagraph  dealing  with  damage 
assessment  costs.  The  commenter 
suggested  that  if  EPA  intends  to  limit 
this  type  of  reimbursement  to 
restoration  activity  only,  the  provision 
should  be  moved  to  the  subparagraph 
dealing  with  restoration  activities  (40 
'CFR  306.21(a)(1)). 

EPA  agrees  that  the  proposed 
language  is  misleading.  To  clarify  that 
administrative  costs  are  reimbursable 
for  both  damage  assessments  and 
restorations,  40  CFR  306.21(1)  has  been 
amended  by  combining  paragraphs  (1) 
and  (2)(i)  under  a  new  paragraph  (1) 
which  covers  both  assessments  and 
restorations,  and  inserting  a  new 
paragraph  (2)  which  provides  for 
reimbursement  of  administrative  costs 
reasonably  necessary  for  and  incidental 
to  both  activities. 

Proposed  40  CFR  306.30(b)(4)  required 
that  a  restoration  claim  must  include 
"substantiation  that  all  claimed  costs 
are  reasonable  and  necessary."  EPA 
will  use  several  criteria  to  determine  if 
the  trustee's  costs  are  reasonable, 
including:  (1)  A  review  of  the  trustee's 
documentation  supporting  the  decision 
to  perform  an  activity  in-house  or  to 
contract  it  out;  and  (2)  a  determination 
that  all  contracts  were  awarded  using 
maximum  open  and  free  competition. 
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One  commenter  Questioned  the  legal 
authority  and  ratio|ial  basis  for  "always 
requiring  that  the  u  ie  of  trustee 
employee  services  ie  more  economical 
than  contractor  ser  irices"  in  performing 
assessments  and  n  storations.  The 
commenter  stressed  the  need  for 
flexibility,  noting  tl  at  it  may  be 
appropriate  for  a  tr  iistee  to  perform  an 
activity  in-house.  si  ich  as  an  emergency 
assessment,  rather  than  contract  it  out 
(at  a  potentially  lo\  /er  cost]. 

The  regulation  re  i]uires  that  trustees 
consider  the  cost  oi  in-house  versus 
contractor  services  in  determining 
reasonable  cost.  Tristees  must 
demonstrate  consideration  of  both 
approaches.  If  othef  than  the  lower  cost 
option  is  selected,  ^\e  trustee  must 
justify  the  decision  to  use  a  higher  cost 
alternative. 

Several  comment  >rs  expressed 
concern  over  the  po  ssibility  that  a 
portion  of  the  costs  sought  by  trustees 
for  natural  resource  damages  at  a  site 
might  also  be  inclu(  ed  in  the  cost  of  the 
response  action.  Or  e  commenter  noted 
that  many  of  the  ret  ponse  actions  taken 
at  hazardous  waste  sites  will  also 
remedy  damages  to  natural  resources. 
When  the  trustee  cs  Iculates  the  cost  of 
restoring  nartural  n  sources  at  a  site, 
this  effect  must  be  f  ictored  into  the  cost 
request  or  "double  (Jounfing"  of  damage 
costs  could  result  Another  commenter 
reconmiended  that  i  F  a  trustee  proceeds 
with  either  a  damag  b  assessment  or 
restoration  claim  be  fore  a  remedial 
investigation/feasibility  study  or 
remedial  action  has  been  completed  for 
a  site,  the  trustee  mi  ist  demonstrate  that 
its  claims  will  not  n  suit  in  any  type  of 
double  recovery.  Ali  lo.  thia  commenter 
suggested  that  proposed  40  CFR  306.30 
(b)(4)  and  (c)(3)  shoild  be  revised  to 
impose  the  addition  il  requirement  that 
the  claimed  costs  ar  i  "non-duplicative." 

EPA  agrees  that  il  is  important  to 
avoid  the  potential  'tdouble  counting"  of 
costs  between  response  actions  and 
natural  resource  acttons.  To  avoid  the 
potential  duplicatio$  of  costs,  EPA 
proposed  to  link,  whenever  practicable, 
natural  resource  actjons  with  response 
actions  taken  at  Surierfund  sites.  The 
early  and  active  involvement  of  trustees 
in  the  process  of  reviewing  planned 
response  actions  shttuld  aid  in  the 
coordination  between  natural  resource 
actions  and  response  actions,  and 
thereby  eliminate  th  i  potential  "double 
counting"  of  costs  b(  itween  these  two 
actions.  A  restorati(fi  plan  would  not  be 
approved  to  the  exWnt  that  it  duplicates 
a  response  action;  E  *A  will  not  pay 
claims  for  duplicati\  e  efforts.  For  this 
reason.  EPA  has  rev  sed  proposed  40 
CFR  300.30  (b)(4)  am  i  (c)(3)  to  require 


UMI 


trustees  to  provide  documentation 
demonstrating  that  claimed  costs  for 
natural  resources  do  not  duplicate 
response  costs.  Under  the  provisions  of 
S  306.31(a),  EPA  will  verify  that  the 
trustee's  natural  resource  claim  does  not 
contain  expenses  related  to  response 
work  done  by  EPA  at  the  site.  It  is  not 
desirable,  however,  to  delay  all 
assessment  or  restoration  woric  until 
cleanup  is  completed,  or  until  the  scope 
of  site  response  action  is  finahzed. 

In  the  March  6. 1985  proposed  rule,  40 
CFR  306.32  provided  that  persons  who 
receive  an  award  from  the  Fund  must 
maintain  all  records  related  to  the  claim 
for  at  least  six  years  from  the  date  of  the 
award  or  until  cost  recovery  is 
completed  by  EPA.  One  commenter 
suggested  that  EPA  clarify  this  provision 
because  it  is  unclear  which  time  period 
takes  precedence.  EPA  understands  the 
confusion  with  this  requirement  and 
therefore  has  revised  it.  40  CFR  306.32 
now  requires  trustees  to  maintain  all 
records  relating  to  an  award  from  the 
Fund  for  six  years  from  the  time  of  the 
award  from  the  Fund.  If,  after  six  years 
EPA  has  not  initiated  a  cost  recovery 
action,  then  the  trustee  is  free  to  dispose 
of  the  records.  Before  disposing  of  the 
records,  however,  the  trustee  must 
notify  EPA  and  allow  EPA  the 
opportunity  to  take  possession  of  the 
records. 

VIII.  Statute  of  Limitations 

Section  112(d)  of  CERCLA  provides: 

No  claim  may  be  presented,  nor  may  aa 
action  be  commenced  for  damages  under  this 
title,  unless  the  claim  is  presented  or  action 
commenced  within  three  years  from  the  date 
of  the  discovery  of  the  loss  or  the  date  of 
enactment  of  this  Act,  whichever  is 
later  *  *  * 

While  the  date  of  discovery  will  be 
determined  by  the  facts  of  each  case. 
EPA  proposed  the  following  definition  of 
"date  of  discovery"  in  the  March  8. 1985. 
proposed  rule: 

The  date  on  which  the  trustee  became 
aware  of  the  injury  to  the  natural  resource. 
Fdr  an  injury  that  can  be  visually  observed, 
this  is  the  date  on  which  the  trustee  has 
available,  or  reasonably  should  have 
available,  a  document  or  memorandum 
prepared  for  the  trustee  verifying  the 
observed  injury  to  the  natural  resource,  the 
types  of  injury,  and  which  suggests  that  the 
injury  may  be  related  to  the  release  of  a 
hazardous  substance. 

For  an  injury  that  cannot  be  visually 
observed,  this  is  the  date  on  which  the 
trustee  has  available,  or  reasonably  should 
have  available,  a  document  or  memorandum 
prepared  for  the  trustee,  including  such 
sampling  and  laboratory  analysis  as  is 
necessary,  which  Identifies  the  injured 
natural  resource,  the  types  of  injury,  and 


which  suggest  that  the  injury  may  be  related 
to  the  release  of  a  hazardous  substance. 

The  proposed  rule  provided  that  the 
filing  of  an  assessment  claim  within 
three  years  of  the  date  of  discovery  of 
the  loss  would  satisfy  the  statute  of 
limitations  for  a  later  restoration  claim 
against  the  Fund. 

One  commenter  suggested  omitting 
any  definition  of  "date  of  discovery" 
from  the  regulation.  The  commenter 
would  prefer  that  the  courts  and  EPA 
deal  with  "the  facts  and  equities"  of 
each  case  without  the  use  of  any 
definition.  Other  commenters  said  that 
the  definition  of  "date  of  discovery"  was 
too  specific  and  that  if  the  date  of 
receipt  of  an  assessment  memorandum 
by  the  trustee  is  considered  the  date  of 
discovery,  it  could  preclude  the  running 
of  the  statute  of  limitations  even  when 
the  trustee  has  actual  knowledge  of  the 
damage.  These  commenters  suggested  a 
"common  law"  approach  to  defining  the 
"date  of  discovery" 

EPA  disagrees  with  these  comments. 
It  is  important  that  responsible  parties, 
trustees,  courts,  and  EPA  have  a  similar 
notion  of  how  the  date  of  discovery  is 
determined,  and  Q'A  believes  this  is 
best  accomplished  by  defining  the  term 
in  the  regxdation.  The  Agency  believes 
the  definition  allows  trustees  a 
reasonable  amount  of  time  to  file  a 
claim  while  at  the  same  time 
accommodating  the  policy  of  repose 
embodied  in  statutes  of  limitations. 
EPA's  definition  is  consistent  with 
Congressional  intent  and  the  present 
state  of  common  law  on  statutes  of 
limitation. 

Several  commenters  recommended 
that  the  statute  of  limitations,  as  it 
'  relates  to  potentially  responsible 
parties,  should  be  more  clearly  defined. 
One  also  commented  that  the  definition 
of  "date  of  discovery"  should  apply  only 
to  trustees'  claims  against  the  Fund  and 
not  to  lawsuits  brought  by  a  trustee 
against  potentially  responsible  parties 
for  the  recovery  of  damages  to  natural 
resources.  The  statute  of  limitations  in 
CERCLA  section  112(d)  applies  to 
actions  against  responsible  parties 
under  section  107  as  well  as  claims 
against  the  Fund.  The  definition  of  date 
of  discovery  must  be  the  same  for  both 
types  of  actions.  This  regulation, 
however,  does  not  govern  actions  under 
section  107.  althou^  the  courts  may  find 
guidance  in  EPA's  interpretation  of  the 
statute  of  limitations  provision  and 
definition  of  "date  of  discovery." 

IX.  Regulatory  Status  and  Required 
Analysb 

Proposed  and  final  rules  issued  by 
Federal  agencies  are  governed  by 
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several  statutes  and  executive  orders. 
These  include  Executive  Order  12291, 
the  Regulatory  Flexibility  Act.  and  the 
Paperwork  Reduction  Act 

A.  Executive  Order  12291 

Rule  making  protocol  under  Executive 
Order  12291  requires  that  regulations  be 
classified  as  major  or  non-major  for 
purposes  of  review  by  the  Office  of 
Management  and  Budget  (OMB). 
According  to  E.0. 12291,  major  rules  are 
regulations  that  are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
regulation  is  a  non-major  rule  under  E.O. 
12291  because  it  is  unlikely  to  result  in 
any  of  the  impacts  identitied  above. 
Therefore,  the  Agency  has  not  prepared 
a  regulatory  impact  analysis  for  this 
regulation.  This  rule  was  submitted  to 
OMB  for  review  under  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  "significant  impact  on 
a  substantial  number  of  small  entities." 
EPA  certities  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  only  Federal  and  State  trustees 
'  may  submit  claims  under  this  regulation. 
Further,  this  regulation  imposes  no 
capital  expenditures,  nor  any 
compliance  requirement  on  any 
industrial  sector. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  the  reporting  or  recordkeeping 
provisions  that  are  included  in  this  final 
rule  have  been  approved  by  OMB  and 
have  been  assigned  OMB  control 
number  (OMB  2050-0043. 

List  of  Subjects  in  40  CFR  Part  308 

Chemicals,  Hazardous  materials, 
Inter-government  regulations,  Natural 
resources.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal. 

Dated:  November  30, 1985. 


By  direction  of  the  Administrator, 
A.  James  Bam**, 
Deputy  Administrator. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Exhibit  A— list  of  EPA  Regional  OfRces 

Note. — Exhibit  A  will  not  be  shown  in  the 
Code  of  Federal  Regulations. 
Environmental  Protection  Agency — Region  I, 

John  F.  Kennedy  Federal  Building,  Boston, 

Massachusetts  02203 
Environmental  Protection  Agency — ^Region  II, 

26  Federal  Plaza— Room  402,  New  York. 

New  York  10278 
Environmental  Protection  Agency — Region 

III.  Curtis  Building.  6th  and  Wabut  Streets, 
Philadelphia,  Pennsylvania  19106 

Environmental  Protection  Agency — Region 

IV,  345  Courtland  Street.  N.E.,  Atlanta, 
Georgia  30365 

Environmental  Protection  Agency — ^Region  V, 
230  South  Dearborn  Street  13th  Floor  (HR- 
13),  Chicago,  Illinois  60604 

Environmental  Protection  Agency — Region 

VI,  First  International  Building,  1201  Elm 
Street  Dallas,  Texas  75270 

Environmental  Protection  Agency — ^Region 

VII,  324  East  11th  Street  Kansas  City, 
Missouri  64016 

Environmental  Protection  Agency — Region 

VIII,  1860  Lincoln  Street  Denver,  Colorado 
80095 

Environmental  Protection  Agency — Region 

IX,  215  Fremont  Street,  San  Francisco, 
California  94105 

Environmental  Protection  Agency — Region  X, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101 
Part  306,  Title  40  of  the  Code  of 

Federal  Regulations  is  added  to  read  as 

set  forth  below. 

PART  306— COMPREHENSIVE 
ENVIRONMENTAL  RESPONSE. 
COMPENSATION,  AND  UABIUTY  ACT 
(CERCLA)  NATURAL  RESOURCE 
CLAIMS  PROCEDURES 

Subpart  A— General 

306.10  Purpose. 

306.11  Scope  and  applicability. 

306.12  Definitions. 

306.13  Penalties  and  statute  of  limitations. 

Subpart  B— Natural  Resource  Claims 

306.20  Who  may  present  claims. 

306.21  Scope  of  coverage. 

306.22  Preauthorization. 

306.23  Emergency  action  to  avoid 
irreversible  loss. 

306.24  Review  of  natural  resource 
preauthorization  applications. 

306.25  Requesting  payment  from  the 
responsible  party. 

Subpart  C— Procedures  for  Rling  and 
Processing  Natural  Resource  Claims 

306.30  FiUng  procedures. 

306.31  Verification,  settlement  and 
adjustment  requirements. 

306.32  Records  retention. 


306.33    Extension  of  settlement  period. 
8ub(»art  D— Payment  and  subrogation 

306.40  Payments  of  approved  claims. 

306.41  Subrogation  of  claimant's  rights  to 
the  fund. 

Appendix  A — Application  for 

Preauthorization  of  Natural  Resource 
Restoration  Claim  (EPA  Form  2075-1). 

Appendix  B— Claim  for  CERCLA  Natural 
Resource  Action  (EPA  Form  2075-2). 
Autiiority:  42  U.S.C.  9601  et  acq.  and  EO 

12316,  sec.  7(a)  and  7(e),  3  CFR.  1981  Comp.. 

p.  166. 

Subpart  A— G«n«ral 

§306.10    Purpoee. 

This  regulation  establishes  forms  and 
procedures  for  presenting  claims  to  the 
Fund  for  injury  to.  or  destruction,  or  loss 
of  natural  resources. 

(306.11    Scope  and  appHcabiHty. 

Claims  against  the  Fund  for  injury  to, 
or  destruction,  or  loss  of  natural 
resources,  including  costs  of  damage 
assessment  may  be  submitted  only 
through  the  procedures  established  by 
this  regulation.  Under  this  regulation, 
trustees  may  bring  claims  for  the  cost  of 
restoring,  rehabilitating,  or  replacing,  or 
acquiring  the  equivalent  of  natural 
resources  injured  as  a  result  of  the 
release  of  a  hazardous  substance,  and 
the  costs  for  assessing  injury  to  such 
natural  resources. 

§306.12    Deflntttons. 

Terms  not  defined  in  this  section  or 
restated  herein,  have  the  meaning  given 
by  section  101  of  CERCLA.  Except  when 
otherwise  specified: 

(a)  "Act"  and  "CERCLA,"  both  mean 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (42  U.S.C,  9601  et  seq.]. 

(b)  "Board  of  Arbitrators."  or  "Board" 
means  a  panel  of  one  or  more  persons 
selected  in  accordance  with  section 
112(b)(4)(A)  of  CERCLA  and  governed 
by  the  provisions  in  40  CFR  Part  305. 

(c)  "Claim."  means  a  demand  in 
writing  for  a  sum  certain. 

(d)  "Claimant"  means  any  person 
who  presents  a  claim  for  compensation 
under  section  112  of  CERCLA. 

(e)  "Damage  assessment  claim." 
means  a  claim  for  assessment  costs 
described  in  section  111(c)(1)  of 
CERCLA. 

(f)  "Date  of  discovery."  means  the 
date  on  which  the  trustee  became  aware 
of  the  injury  to  the  natural  resource:  (1) 
For  an  injury  that  can  be  visually 
observed,  this  is  the  date  on  which  the 
trustee  has  available,  or  reasonably 
should  have  available,  a  document  or 
memorandum  prepared  for  the  trustee 
verifying  the  observed  injury  to  the 
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natural  resource,  t^ie  types  of  injury,  and 
which  suggests  thdt  the  injury  may  be 
related  to  the  release  of  a  hazardous 
substance:  or  (2)  fqr  an  injury  that 
cannot  be  visually  iobserved.  this  is  the 
date  on  which  the  trustee  has  available, 
or  reasonably  should  have  available,  a 
document  or  memqrandum  prepared  for 
the  trustee,  includitig  such  sampling  and 
laboratory  analysif  as  is  necessary, 
which  identifies  th^  injured  natural 
resource,  the  types!  of  injury,  and  which 
suggests  that  the  iinury  may  be  related 
to  the  release  of  a  lazardous  substance. 

(g)  "Fund,"  meai^  the  Hazardous 
Substance  Response  Trust  Fund 
established  under  Section  221  of 
CERCLA. 

(h)  "Hazardous  apibstance,"  means  (1) 
any  substance  designated  pursuant  to 
section  311(b){2)(Arof  the  Federal 
Water  Pollution  Cciitrol  Act.  (2)  any 
element,  compound  mixture,  solution,  or 
substance  designated  pursuant  to 
section  102  of  this  Act,  (3)  any 
hazardous  waste  hiving  the 
characterstics  identiHed  under  or  listed 
pursuant  to  sectionlsooi  of  the  Solid 
Waste  Disposal  Ad  (but  not  including 
any  waste  the  regu^tion  of  which  under 
the  Solid  Waste  Disposal  Act  has  been 
suspended  by  Act  qf  Congress).  (4)  any 
toxic  pollutant  listed  under  section 
307(a)  of  the  Federal  Water  Pollution 
Control  Act  (5)  anv  hazardous  air 
pollutant  listed  undpr  section  112  of  the 
Clean  Air  Act,  and  |6)  any  imminently 
hazardous  chemical  substance  or 
mixture  with  respect  to  which  the 
Administrator  has^ken  action  pursuant 
to  section  7  of  the  Tpxic  Substances 
Control  Act.  The  tetm  does  not  include 
petroleum,  including  crudeiiil  or  any 
fraction  thereof  whfch  is  m^Otherwise 
specifically  listed  or  designated  as  a 
hazardous  substanqe  under 
subparagraphs  (1)  through  (6)  of  this 
paragraph,  and  the  erm  does  not 
include  natural  gas.  natural  gas  liquids, 
liquefied  natural  ga  t,  or  synthetic  gas 
usable  for  fuel  (or  mixtures  of  natural 
gas  and  such  synthi  tic  gas). 

(i)  "Lead  trustee,''  means  a  trustee 
authorized  to  act  on  behalf  of  all 
affected  trustees  wl  ere  there  are 
multiple  trustees  be  [:ause  of  co-existing 
or  contiguous  natur  il  resources  or 
concurrent  jurisdict  on. 

(j)  "National  ConI  ingency  Plan,"  or 
"NCP,"  means  the  ^  ational  Oil-and 
Hazardous  Substanfces  Pollution 
Contingency  Plan  developed  under 
section  311(c)  of  the  Clean  Water  Act 
and  revised  pursuant  to  section  105  of 
CERCLA  (40  CFR  Pirt  300). 

(k)  "Natural  resoorces."  means  land, 
flsh.  wildlife,  biota,  pir,  water,  ground 
water,  drinking  wat^r  supplies,  and 
other  such  resource*  belonging  to. 


managed  by.  held  in  trust  by. 
appertaining  to,  or  otherwise  controlled 
by  the  United  States  (including  the 
resources  of  the  fishery  conservation 
zone  established  by  the  Magnuson 
Fishery  Conservation  and  Management 
Act),  any  State  or  local  government,  or 
any  foreign  government. 

(1)  "NPL,"  means  the  National 
Priorities  List  established  under  the 
NCP. 

(m)  "Notice  of  claim."  means  a  written 
notice  of  intent  to  file  a  claim  in 
accordance  with  9  306.22  of  this  part, 
(n)  "Perfected."  means  the  point  at 
which  EPA  determines  that  the  filing 
requirements  for  a  claim  have  been  met. 

(o)  "Potentially  responsible  party." 
means  either  (1)  cm  owner,  or  operator 
of  the  vessel  or  facility  from  which  there 
is  a  release  or  threatened  release  of  a 
hazardous  substance;  or  (2)  any  other 
person  who  may  be  liable  under- section 
107  of  CERCLA. 

(p)  "Preauthorization."  means  EPA's 
approval  to  submit  a  claim  for 
reimbursement  to  the  Fund. 

(q)  "Response  action."  means  remove, 
removal,  remedy,  and  remedial  action. 

(r)  "Response  claim,"  means  a 
preauthorized  demand  in  writing  for  a 
sum  certain  for  response  costs  referred 
to  in  section  111(a)(2)  of  CERCLA. 
(s)  "Restoration."  or  "Restoring." 
means  the  restoration,  rehabilitation,  or 
replacement,  or  acquiring  the  equivalent 
of  any  natural  resource  injured, 
destroyed,  or  lost  as  a  result  of  a  release 
of  hazardous  substance. 

(t)  "Restoration  claim."  means  a 
preautho^zed  demand  in  wqtjog  for  a 
sum  certain  for  the  cost  of  retfToring, 
rehabilitating,  replacing  or  acquiring  the 
equivalent  bf  any  natural  resource 
injured,  destroyed,  or  lost  as  a  result  of 
the  release  of  a  hazardous  substance. 

(u)  'Trustee,"  means  any  Federal 
natural  resources  management  agency 
designated  in  subpart  G  of  the  NCP,  and 
any  State  agency  that  may  pursue 
claims  for  damages  under  section  111(b) 
of  CERCLA. 

S306.13    PsnaltiM  and  statute  of 
Hmitations. 

(a)  Any  person  who  knowingly  gives 
or  causes  to  be  given  any  false 
information  as  a  part  of  a  claim  against 
the  Fund  may,  upon  conviction,  be  fined 
up  to  $5,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

(b)  No  damage  assessment  claim  may 
be  filed  against  the  Fund  more  than 
three  years  from  the  date  of  the 
discovery  of  the  loss  of  or  injury  to  the 
natural  resource  for  which  the    . 
assessment  was  made. 

(c)  No  restoration  claim  may  be  filed 
against  the  Fund  unless: 


(l)(i)  an  assessment  claim  with 
respect  to  the  same  loss  of  or  injury  to 
the  natural  resource  was  filed  with  EPA 
within  three  years  from  the  date  of  the 
discovery  of  the  loss  of  or  injury  to  the 
natural  resource  for  which  the 
restoration  claim  is  made;  and 

(ii)  any  known  potentially  responsible 
parties  Wert  informed  prior  to  the  filing 
of  such  assessment  claim  that  a 
subsequent  restoration  claim  may  be 
presented  to  the  Fund;  or 

(2)  except  as  provided  in  S  306.22(f). 
that  preauthorized  restoration  claim  is 
made  to  EPA  within  three  years  from  the 
date  of  the  discovery  of  the  loss  of  or 
injury  to  the  natural  resource  for  which 
that  claim  is  made. 

Subpart  B— Natural  Reaourca  CWma 

§  306.20    Who  may  prssant  claims. 

Damage  assessment  and  restoration 
claims  may  be  asserted  by: 

(a)  Any  trustee  for  the  natiiral 
resource  in  question,  except  as  provided 
in  S  306.20(b). 

(b)  If  a  release  results  in  injury  to, 
destruction  or  loss  of  natiu-al  resources 
represented  by  multiple  trustees,  a  "lead 
trustee"  selected  by  the  trustees,  to 
assert  the  claim  on  behalf  of  all  trustees. 
Should  the  trustees  fail  to  agree  on  a 
lead  trustee.  EPA  in  its  sole  discretion 
shall  appoint  a  lead  trustee  for  the 
purposes  of  asserting  a  claim  against  the 
Fund  on  behalf  of  all  trustees. 

(c)  As  provided  by  section  111(h)  of 
CERCLA.  damage  assessments 
performed  by  Federal  officials  in 
accordance  %vith  regulations 
promulgated  pursuant  to  CERCLA 
section  301(c)  shall  have  the  force  and 
efiect  of  a  rebuttable  presumption  on 
behalf  of  any  trustee  (including  a  trustee 
under  section  107  of  CERCLA  or  a 
Federal  agency)  in  any  judicial  or 
adjudicatory  administrative  proceeding 
under  CERCLA  or  section  311  of  the 
Federal  Water  Pollution  Control  Act. 

S  306.21    Scops  of  oovsrag*. 

(a)  Subject  to  the  provisions  of  this 
subpart,  only  two  types  of  costs  are 
eligible  for  reimbursement  from  the 
Fund  under  this  Part: 

(1)  Necessary  and  reasonable 
restoration  costs  where  the  injury,  loss 
or  destruction  resulted  from  the  release 
or  thretfnf  release  of  a  hazardous 
substance  from  a  vessel  or  facility;  and 
necessary  and  reasonable  costs 
associated  with  assessing  both  short- 
term  and  long-term  injury  to,  destruction 
of,  or  loss  of  any  natural  resource 
resulting  from  a  release  or  threat  of 
release  of  a  hazardous  substance;  and 
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(2)  Administrative  co8t»«nd  expense* 
reasonably  necessary  for,  and  incidental 
to,  the  restoration  and  assessment. 

(b)  No  money  in  the  Fund  may  be 
used  to  pay  natural  resourae  claims 
where  such  expenses  are  associated 
with  injury  or  loss  resohing  from  long- 
term  exposure  to  ambient 
concentrations  of  air  poUntants  from 
multiple  or  diffrise  sources. 

(c)  Natural  resource  claims  may  not 
be  presented  where  the  injury, 
destruction,  or  loss  of  natural  resoaroes 
£md  the  release  of  a  hazardous 
substance  from  whidi  such  damages 
resulted  have  occorred  whoUy  before 
December  11, 1960,  the  eJEFective  date  of 
the  Act. 

(d)  Whenever  practicable,  the  Agency 
shall  address  injury  to  natural  resouices 
within  the  context  of  response  actions. 

§306.22    PreauttMrfzaHon. 

(a]  Except  as  provided  in  §  306.23.  no 
claim  may  be  asserted  against  the  Fund 
for  costs  of  restoration  of  natural 
resources,  unless  such  claim  has  been 
preauthorized  by  the  Administrator. 

(b)  Trustees  may  submit  requests  for 
preauthorization  to  the  Administrator. 
EPA,  Washington,  DC  2046a  Attention: 
Director,  Office  of  Emergency  and 
Remedial  Response. 

(c)  Requests  for  preauthorization  may 
be  submitted  on  EPA  Form  2075-1, 
found  at  Appendix  A  to  this  section.  The 
use  of  this  form,  which  is  optional,  is 
encouraged. 

(d]  An  application  for 
preauthorization  must  include,  where 
possible: 

(1)  A  description  of  the  location  and 
nature  of  the  natural  resource  injured, 
destroyed,  or  lost; 

(2J  A  description  of  the  location  and 
nature  of  the  release  of  a  hazardous 
substance  from  which  the  injury  to  or 
loss  of  a  natural  resource  resulted, 
including  the  date  upon  which  the 
release  was  discovered; 

(3)  TTie  date  on  which  the  injury  to  or 
loss  of  the  natural  resource  was 
discovered; 

(4)  A  plan  for  the  use  of  the  Fmids  for 
which  the  claim  will  be  made, 
developed  in  accordance  with 
paragraph  (e)  of  this  section; 

(5)  A  copy  of  the  damage  assessment, 
if  any,  relating  to  the  natural  resource  at 
issue,  including  any  determination  by 
EPA  on  whether  to  pay  a  damage 
assessment  claim  and  any  judicial  order 
with  respect  to  the  damage  assessment; 

(6)  A  description  of  the  methods  used 
to  assess  the  damage  or  injury  to  the 
natural  resource; 

(7)  Reference  to  the  applicant's 
authority  to  act  as  trustee  or  lead  trustee 
for  the  injured  natural  resonroe; 


(8)  Identity  of  other  known  or 
potential  trostees  foTTesoarces  at  or 
about  the  same  location; 

p)  The  identity  of  known  potentially 
responsible  parties,  and  any  contact 
with  such  parties;  and 

[M)  Proposed  sdiedule  and  projected 
costs  of  restoration  activities. 

(e)  The  plan  required  in  5  306.22(d)(4) 
shall  meet  the  following  requirements: 

(1)  T^e  plan  shall  be  developed  by  the 
trustee  and  adopted  by  any  affected 
Federal  agency  (other  than  H'A)  and  by 
the  Governors  olf  any  States  which 
managed  the  natural  resource  in 
question  or  to  which  the  natiu-al 
resource  belonged  or  appertained; 

(2)  The  trustee  shall  allow  adequate 
public  notice  of  the  plan  and  an 
opportunity  for  a  hearing.  Notice  of  the 
plan  shall  also  be  given  to  EPA.  In 
submitting  the  plan  to  EPA  as  part  of  the 
preauthorization,  the  trustee  shall 
include  responses  to  all  relevant  public 
comments;  and 

(3)  The  plan  will  not  be  adopted 
unless  and  until  it  is  approved  by  EPA. 

(f)  The  trustee  must  notify  all  known 
potentially  responsible  parties  of  the 
trustee's  request  for  preauthorization  at 
the  time  the  request  is  filed  with  EPA.  If 
this  requirement  is  met,  the  statute  of 
limitations  for  claims  against  the  Fund 
shall  cease  nmning  while  the 
Administrator  decides  whether  to 
preauthorize  the  claim. 

(g)  The  trustee  may  modify  the 
preauthorization  request  at  any  time 
before  commencing  restoration  work 
which  is  the  subject  of  the  modiHed 
request. 

§  306.23    Emergenqr  acflons  to  svoM 
brevMsMa  loss. 

(a)  Preauthorization  is  not  required 
with  respect  to  a  situation  requiring 
immediate  action  to: 

(1)  Avoid  substantial  loss  of  evidence 
of  the  release  from  which  injury  to  a 
natural  resource  resulted; 

(2)  Avoid  an  irreversible  loss  of  a 
natural  resource;  or 

(3)  Prevent  or  reduce  any  continuing 
danger  to  a  natural  resource,  or  similar 
need  for  emergency  action. 

(b)  Trustees  who  undertake  actions 
under  {  306.23(a)  must,  within  five  days, 
notify  EPA  in  writing  that  such  action  is 
underway. 

(c)  The  burden  of  proving  that 
emergency  action  was  required  shall 
rest  with  the  trustee. 

(d).The  trustee  must  request 
preauthorization  for  that  portion  of  the 
restoration  which  is  not  immediately 
required. 

(e)  The  trustee  is  not  required  to 
comply  with  §  306.25  prior  to  Ae 
emergency  action,  but  must  comply  with 


{  306.25  prior  to  filing  a  natural  resource 
restoration  or  damage  assessment  claim. 


(a)  The  Administrator  shall  review 
each  presntborization  application  and 
will  notify  the  trustee  or  the  tead  trustee 
of  the  decision  together  tvi^  an 
explanation  of  the  basis  for  the  decision. 

(b)  In  evaluating  each  request  for 
preauthorization,  the  Administrator 
shall  consider  the  foQowing  non- 
exclusive list  of  criteria: 

(1)  The  seriousness  of  the  problem 
when  compared  tvitfa  competing  uses  of 
the  Fund; 

(2)  The  aniqueBess  at  importance  of 
the  affected  natural  resooioe  as  stated 
by  the  trustee; 

(3)  The  extent  to  which  the  injury  has 
been  or  aiay  be  addressed  by  a  response 
action; 

{4)  The  extent  to  wliich  ^  claimant  is 
liable  for  the  release  or  threat  of  release 
from  which  tfie  injury  to  the  natural 
resource  resulted. 

(c)  The  Administrator  may 
preauthorize  aD  or  part  of  a  proposed 
restoration. 

(1)  The  Administrator  may  Bet  a  limit 
on  the  amount  that  may  be  claimed  as 
reimbursement  from  the  Fund  for  any 
restoration. 

(2)  If,  as  a  result  of  EPA's 
preauthorization  decision,  the  trustee 
plans  to  undertake  a  restoration  action 
of  narrower  scope  than  that  contained  in 
the  restoration  plan,  the  tivstee  shall 
notify  the  public  before  undertaking  the 
restoration. 

(d)  if  EPA  denies  a  preau&orization 
request  because  of  an  insufficient 
balance  in  the  Fund  (x  the  low  priority 
assigned  to  the  restoration  when 
weighed  against  other  requests,  the 
trustee  may  resubmit  the  application  in 
another  fiscal  year.  If  a  preauthorization 
request  is  denksd  because  of  substantive 
inadequacies  in  the  damage  assessment 
or  restoration  plan,  the  trustee  may 
resubmit  the  request  only  after 
correcting  the  noted  deficiencies. 

§  306.25    Requesting  payment  from  ttt« 
I  party. 


(a)  Where  the  responsible  party  is 

unknown,  the  trustee  must  make  a  good- 
faith,  reasonable  effort  to  identify  Ae 
responsible  party  prior  to  submitting  a 
claim.  If  the  responsible  party  is 
identified,  the  trustee  must  then  comply 
with  the  procedures  of  S  306.25  (b)  and 
(c).  Where  a  responsible  party  caimot  be 
identified,  the  trustees  may  submit  a 
claim  to  the  Fund  pursuant  to  subpart  C. 
Claims  submitted  imder  this  subsection 
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must  be  accom  lanied  by  documentation 
of  efforts  to  id^tify  responsible  parties. 

(b)  A  trustee  or  lead  trustee  must 
present  both  damage  assessment  claims 
and  preauthorized  restoration  claims  to 
all  known  responsible  parties  at  least  60 
days  before  filifig  a  claim  against  the 
Fund.  The  presentation  to  the 
responsible  paity  must  be  a  written 
request  for  paypent,  delivered  either  by 
certified  mail  (letum  receipt  requested) 
or  in  such  a  maimer  as  will  establish  the 
date  of  receipt;  At  a  minimum  this 
request  must  cdntain: 

(1)  Hie  namd[s)  of  the  State(s). 
Commonwealtljfs),  or  U.S.  Trust 
Territory(ie8),  qr  Federal  agency(ies).  or 
other  authorized  trustee(s]: 

(2)  The  namels).  tit]e(s},  and 
address(e8)  of  any  authorized 
representative  pr  lead  trustee; 

(3)  The  location  of  the  injuries; 

(4)  The  owneHs)  of  the  property, 
where  the  release  of  a  hazardous 
substance  from  which  injury  to  a  natural 
resource  resultad; 

(5)  The  date(9]  of  the  release  and  its 
discovery; 

(6)  A  copy  of  the  damage  assessment; 

(7)  The  amount  of  the  request  (in 
dollars)  includiag  costs  of  any 
preliminary  resource  investigation,  and 
the  assessmentj  or  the  restoration 
activities;  and 

(8)  If  applicable,  notice  of  intent  to 
subsequently  fife  a  restoration  claim 
against  the  Fun^. 

(c)  If,  prior  to  Uie  filing  of  a  claim,  the 
trustee  and  the  ^sponsible  parties  agree 
to  a  settlement,  the  trustee  will  have 
waived  recours^  against  the  Fund  for 
the  amount  specified  in  the  settlement 
agreement.  EPA  will  not  consider  claims 
against  the  Fund  arising  from  the  release 
or  threat  of  a  release  of  a  hazardous 
substance  to  th^  extent  that  the  trustee 
has  released  or  waived  any  legal  rights 
against  the  responsible  parties  unless 
the  Administratbr  has  approved  the 
terms  of  the  relaase. 

(d)  If  the  claim  is  denied  by  the  party 
believed  responsible,  and  has  not  been 
satisfied  after  60  days  of  presentation  to 
such  party,  the  tustee  may  submit  a 
claim  to  the  Fuifl  in  accordance  with 
subpart  D. 


Subpart 
Processing 


C — Prqcedures 


for  Rling  and 
Natiirai  Resource  Claims 


§306.30    FMing  procedures. 

(a)  For  purpos  es  of  this  regulation,  a 
natural  resource  claim  is  deemed 
perfected  when  ^A  determines  that  the 
claim  complies  I  uUy  with  all  fding 
requirements.  V\  hen  the  claim  is 
perfected,  a  not  ce  will  be  provided  to 
the  trustee  of  EI  A's  receipt  and 
acceptance  for  <  valuation. 


(b)  A  restoration  claim  must  be 
submitted  on  EPA  Form  2075-2  and  must 
include: 

(1)  Documentation  showing  that  the 
claimed  restoration  activities  were 
preauthorized  by  EPA; 

(2)  Documentation  showing  that  the 
restoration  activity  was  accompUshed; 

(3)  Documentation  that  a  search  in 
accordance  with  9  306.25  was  conducted 
to  identify  potentially  responsible 
parties  and  any  contacts  with  such 
parties;  and 

(4)  Substantiation  that  all  claimed 
costs  are  reasonable  and  necessary. 

The  following  criteria  will  be  used  to 
determine  if  the  costs  are  reasonable 
and  necessary: 

(i)  Documentation  supporting  the 
trustee's  decision  to  use  employees      > 
ant  .'or  contractors  to  carry  out 
restoration  activities,  as  applicable, 
including  justification  of  the  use  of  other 
than  the  lowest-cost  alternative; 

(ii)  Documentation  demonstrating  that 
contracts  were  awarded  using  maximum 
open  and  free  competitioti;  and 

(iii)  Documentation  demonstrating 
that  claimed  costs  do  not  duplicate  the 
costs  of  response  actions,  whether  those 
costs  were  incurred  by  the  Fund  or  by 
any  potentially  responsible  party. 

The  trustee  may  not  seek 
compensation  for  restoration  expenses 
that  have  not  been  preauthorized. 

(c)  A  natural  resource  damage 
assessment  claim  must  be  submitted  on 
EPA  Form  2075-2  and  must  include: 

(1)  Documentation  showing  what  the 
assessment  activity  accomplished; 

(2)  Documentation  that  a  search  in 
accordance  with  §  306.25  was  concluded 
to  identify  potentially  responsible 
parties  and  any  contacts  with  such 
parties;  and 

(3)  Substantiation  that  all  claimed 
costs  are  reasonable  and  necessary.  The 
following  criteria  will  be  used  to 
determine  if  the  costs  are  reasonable 
and  necessary: 

(i)  Documentation  supporting  the 
trustee's  decision  to  use  employees  and/ 
or  contractors  to  carry  out  restoration 
activities,  as  applicable,  including 
justification  of  the  use  of  other  than  the 
lowest-cost  alternative; 

(ii)  Documentation  demonstratihg  that 
contracts  were  awarded  using  maximum 
open  and  free  competition;  and 

(iii)  Docimientation  demonstrating 
that  claimed  costs  do  not  dupUcate  the 
costs  of  response  actions,  whether  those 
costs  were  incurred  by  the  Fund  or  by 
any  potentially  responsible  parties. 

(d)  Trustees  (or  their  authorized 
representatives)  may  amend  their  claims 
at  any  time  before  final  action  by  EPA. 
Amendment  of  claims  after  final  action 
by  EPA  will  be  allowed  only  at  EPA's 


discretion.  Each  amendment  must  be 
submitted  in  writing  and  signed  by  the 
trustee  or  authorized  representative.  The 
time  hmitations  of  {  306.31(g)  begin  from 
the  date  the  amendment  is  filed. 

(e)  Trustees  may  not  pursue  both  an 
action  in  court  against  potentially 
responsible  parties  and  a  claim  against 
the  Fund  at  the  same  time  for  the  same 
injury  to  a  natural  resource.  EPA  will 
return  claims  presented  under  this 
subpart  when  the  Agency  determines 
that  a  trustee  has  initiated  an  action  for 
recovery  of  the  same  costs,  in  court, 
against  a  party  potentially  liable  under 
section  107  of  CERCLA.  However,  a 
claim  for  assessment  costs  may  be 
pursued  in  one  forum  at  the  same  time  a 
claim  for  restoration  costs  is  pursued  in 
the  other  forum. 

§306.31    Verification,  settlement,  and 
adjustment  requirements. 

(a)  Upon  receipt  of  a  natural  resource 
claim,  EPA  will  verify  that  it  complies 
with  all  filing  requirements.  Where  the 
claim  is  incomplete  or  has  significant 
defects,  EPA  %vill  return  the  claim  to  the 
trustee  with  written  notification  of  its 
deficiencies. 

(b)  A  claim  returned  to  the  trustee  for 
failure  to  comply  with  the  filing 
requirements  may  be  resubmitted  to 
EPA.  Resubmitted  claims  are  new 
claims  for  purposes  of  the  time 
limitations  of  paragraph  (g)  of  this 
section. 

(c)  Where  a  claim  complies  with  all 
filing  requirements,  it  is  deemed 
perfected  for  purposes  of  this  regulation. 

(d)  After  a  claim  is  perfected.  EPA 
will  attempt  to  promote  a  settlement 
between  the  claimant  and  any  known 
responsible  parties.  If  the  parties  then 
agree  upon  a  settlement,  it  is  final  and 
binding  upon  them,  and  they  are  deemed 
to  have  waived  all  recourse  against  the 
Fund  for  compensation  arising  out  of  the 
incident  giving  rise  to  the  settlement. 

(e)  If  no  settlement  is  reached  within 
45  days  of  the  filing  of  a  perfected  claim 
(unless  extended  in  accordance  with 

§  306.33),  the  Administrator  will  proceed 
to  determine  whether  to  make  an  award 
on  the  claim  and,  if  an  award  is  made, 
the  amount  of  such  award.  Awards  will 
be  made: 

(1)  Only  for  costs  which  are 
reasonable  and  necessary; 

(2)  In  the  case  of  claims  for  restoration 
costs,  only  to  the  extent  that  the  claim 
was  preauthorized  by  EPA  pursuant  to 
40  CFR  306.24; 

(3)  In  the  case  of  claims  for  damage 
assessments  or  emergency  restoration, 
only  to  the  extent  the  Administrator 
determines  that  the  claim  is  of  sufficient 
priority  to  merit  Fund  expenditure. 
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Where  a  restoration  activity  is 
determined  to  have  been  ineffective  due 
to  acts  or  omissions  of  the  trustee, 
payment  of  the  claim  will  be  adjosted  to 
disallow  the  costs  associated  with  the 
activity.  EPA  may  require  the  claimant 
to  submit  any  additional  information 
needed  to  determiae  whether  the 
actions  taken  were  reasonable  and 
necessary. 

(f)  If  EPA  determines  that  it  cannot 
complete  its  evaluation  of  a  claim 
because  of  insufficient  information,  it 
will  request  the  necessary  information 
from  the  trustee.  This  information  must 
be  submitted  within  30  days  unless 
specificaQy  extended  by  EPA.  The 
failure  of  the  trustee  to  provide  in  a 
timely  manner  the  requested 
information  without  reasonable  cause 
can  be  used  by  EPA  as  a  basis  for 
denying  the  claim.  The  time  limitations 
of  paragraph  (g)  of  this  section  will  be 
suspended  during  this  period. 

(g)  Where  settlement  in  accordance 
with  either  paragraph  {d)  or  (e)  of  this 
section  is  not  reached  within  45  days  of 
the  claim's  perfection  {unless  extended 
in  accordance  with  §  306.33),  EPA  w'll 
proceed  to: 

(1)  Make  an  award  on  the  claim;  or 

(2)  Decline  to  make  an  award  and 
refer  the  claim  to  the  Board  of 
Arbitrators  under  the  provisions  of  40 
CFR  Part  305,  except  that,  if  the 
Administrator's  decision  is  made 
pursuant  to  paragraph  (e)(3).  the  claim 
shall  not  be  referred  to  the  Board  of 
Arbitrators. 

(h)  If  the  claimant  is  dissatisfled  with 
the  amount  of  an  award,  the  claimant 
may  submit  the  claim  to  the  Board  of 
Arbitrators  in  accordance  with  40  CFR 
Part  305. 


(i)  Notice  of  an  award  under 
paragraph  (g)(1)  of  this  section  will  be 
given  by  First  Class  Mail  within  five 
days  of  the  date  of  the  decision. 
Payment  of  approved  daims  will  be 
made  according  to  §  306.40  of  this 
reguiatkm. 

(j)  Notice  of  denial  of  an  award  will 
include  EPA's  reason^s)  for  the  decision. 

fk)  Not  withstanding  any  provision  of 
this  part,  no  claims  submitted  by 
Federal  trustees  shall  be  submitted  to 
the  Board. 

§  306.32    Records  retention. 

A  trustee  receiving  an  award  from  the 
Fund  is  required  to  maintain  aU  cost 
documentation  and  any  other  records 
relating  to  the  claim  and  to  provide  EPA 
with  access  to  such  records.  These 
records  must  be  maintained  until  cost 
recovery  is  initiated  by  EPA.  If,  after  six 
years  from  the  date  of  the  award  from 
the  Fund.  EPA  has  not  initiated  a  cost 
recovery  action,  the  trustee  need  no 
longer  retain  the  records.  The  trustee 
must,  however,  notify  EPA  and  allow 
EPA  the  opportunity  to  take  possession 
of  the  records  before  they  are  destroyed. 

§  306.33    Extension  of  settlement  period. 

{a)  Where  EPA  determines  that, 
because  of  a  large  number  of  claims 
arising  from  an  incident  or  set  of 
incidents,  it  is  in  the  best  interest  of  the 
parties  concerned,  the  time  for 
prearbitral  settlement  (§  306.31)  or  for 
rendering  an  arbitral  decision  (40  CFR 
305.43)  may  be  extended  by  up  to  60 
days. 

(b)  Where  all  parties  to  the  claim 
agree,  the  time  limits  of  §  306.31  and  40 
CFR  305.43  may  be  extended  for  a 
mutually  agreed-upon  time  period. 


Subpart  D— Payments  and 
Subrogation 

fi3(My40    PayoMOtoi approved ctaioM. 

(a)  An  award  against  the  Fund  can 
only  be  paid  when  Fund  raonies  are 
available.  An  award  against  the  Fund  in 
excess  of  available  appropriatixuu  in  the 
Fund  may  be  paid  only  when  additional 
money  is  coltected,  appropriated,  or 
otherwise  added  to  the  Fund.  As 
appropriations  in  the  Fund  become 
available,  payment  of  awards  will  be 
made  in  the  order  in  which  the  claim 
was  Anally  determined. 

(b)  Subject  to  the  conditions  in 
paragraph  (a),  payment  will  be  made,  as 
applicable,  within: 

(1)  30  days  of  EPA's  decision  to  make 
an  award  in  accordance  with 

§  306.31(g)(1);  or 

(2)  20  days  of  the  expiration  of  the 
period  for  appeal  of  any  arbitral  award: 
or 

(3)  20  days  of  the  final  judicial 
decision  of  any  appeal  taken. 


f3iSj«1 

to  the  Fund. 


rights 


(a)  Payment  of  a  claim  by  the  Fund  is 
subject  to  the  United  States'  acquiring 
by  subrogation  all  rights  of  the  trustee  to 
recover  the  cost  of  assessment  or 
restoration  awarded  by  the  Fund  from 
the  person  or  persons  liable  for  such 
release  to  the  extent  to  which  the 
claimant  is  compensated. 

(b)  Any  person,  including  the  Fund, 
who  compensates  any  trustee  in 
accordance  with  the  Act  for  restoration 
costs  resulting  from  a  release  of  a 
hazardous  substance  will  be  subrogated 
to  all  rights,  claims,  and  causes  of  action 
for  such  costs  of  restoration  that  the 
trustee  has  under  the  Act  or  any  other 
law. 
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Appendix  A-  -Aiqilication  for  Preauthorization  of  Natural  Resource  Restoration  Claim  (EPA  Form  2075-1) 

Form  Approved.  0MB  No  2050-0043  Approval  expires  4-30-88 


oEPA 


United  States  Environmental  Protection  Agency 
Washington.  DC  20460 

Application  for  Preauthorization 
of  Natural  Resource  Restoration  Claim 


EPA  Docket  Number 


General  Instn^ctions 

sheets  if 


'  nece!  sary 


Complete  all  items  in  ink  or  by  typewriter.  Where  applicable,  insert  the  word  "none."  Use  additional 
Read  carefully  the  specific  instructions  on  the  opposite  page. 


I.  Name.  Title,  and  Add  ess  of  Trustee/Lead  Trustee  (Attach  delegation  establishing  authority  to  represent  all  affected  trustees.) 


H.  Name.  Title,  and  Adc  ress  of  Agent  tH  any)  Authorized  To  Represent  Trustee/Lead  Trustee 


III.  Relates  to  Actual  Re  lease  of  a  Hazardous  Substar>ce 


A.  Date/Time  fam/pmf  of  Release  (ifknown) 


B.  Date  of  Discovery  of  Loss  of  Natural  Resource(s) 


C.  Location  of  Release  ind  Injured  Natural  Resource(s) 


D.  Description  of  Relea:  « 


E.  Description  of  Naturt  I  Resource<s) 


F.  Are  Arty  Potentially 
I—I  yes  {Attach  a  list 
I— I  Ho  (Describe  eff^s 


lfespons«ble  Parties  (PRPs)  Known  to  You? 
of  identified  PRPs  and  describe  results  of  any  contacts  with  them.J 
to  identify  PRPs) 


IV.  Relates  to  Natural  R  isource  Damage  Assessment 


A.  Provide  Date/Briefly 


Descrit>e  the  Findings  of  the  Damage  Assessment. 


B.  Brieffy  Describe  the  Methodology  Used  To  Assess  the  Natural  Resource  Injury. 


C.  Was  Court  Action  Fil^ 
l—J  Yes  (Describe  tfh 


To  Recover  Assessment  Costs? 
results  and  provide  case  name,  case  number,  jurisdiction  of  the  court  and  date  of  determination.) 


EPA  Form  207S-1  (lO-M  ) 


•  ir.- 
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D.  Was  a  notice  of  rntent  to  submit  a  claim  for  an  assessment  filed  witfi  EPA?                                                                            ^■'"'""^^~ 
D  y»afGtv»date.) 
Dno 

E.  Was  a  claim  filed  against  the  Fond  to  recover  assessment  costs? 

□  Yes  rC/Ve  date,  describe  the  results  and  attach  a  copy  of  the  Agerxy's  determination.) 
Dno 

V.  Relates  to  Natural  Resource  Restoration  Plan 

A.  Briefly  describe  the  options  considered  in  devetoping  the  restoration  plan.  (Attach  copy  of  plan) 

.        ■         •                         ■     -    "* 

B.  Describe  in  detail  the  option(s)  selected  as  the  basis  for  the  restoration  plan. 

C.  Briefly  describe  the  procedures  used  to  notify  the  public  and  to  obtain  public  comments. 

D.  Was  the  restoration  plan  adopted  by  all  trustees  and  affected  Federal  agencies? 
LJ  yes  (Provide  docunr>entation.) 
G  No  (explain. J 

VI.  Relates  to  Preauthorization  of  Restoration 

A.  Briefly  describe  the  restoration  for  which  you  seek  preauthorization. 

B.  Do  you  propose  more  than  one  phase? 
LJ  Yes  (Describe  each  phase.) 
Dno 

• 

C.  Was  a  notice  of  intent  to  submit  a  claim  for  the  restoration  filed  with  EPA? 

U  Yes  (Give  date.)                                                                                             □  No 

VII.                    Projected  Costs  of  Restoration 

EPA-Approved  Costs  (EPA  Use  Only)                                       | 

Phase  1 

Phase  2 

Phases 

Restoration 

$ 

S 

$ 

$ 

Other 

$ 

$ 

$ 

$ 

Total 

« 

$ 

$ 

$ 

VIII.  Is  This  Proposal  Within  EPAs  Planned  Annual  Budgetary  Appropriation?                                                                                                           1 

D  Yes                                                                      D  No                                                                 1 

[ 

.PA  Form  2075-1  (10-85) 

■  ■  ■  .V.  • 

- 
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IX.  Does  This  Applk  ition  Revise  a  Previous  Request? 
D  Yes       O  No 


EPA  Docket  No.  of  Previous  Request 


Certification 

i  certify  that  all  Information  contained  herein  is  true  to  the  best  of  my  knowledge.  I  agree  to  supply  additional 
information,  as  requested,  in  support  of  this  application  ar>d  access  to  the  site  for  the  purpose  of  inspection. 


Stgrwture  ot  ClMina  tt 


Date 


Civil  Penally  for  Presentirtg  Fraudulent  Claim 


:  vri 


The  claimant 
$2,000.  plus  d<}uble 
by  the  United 


II  forfeit  and  pay  to  the  United  States 
the  amount  of  damages  sustained 
States.  (31  USC  3729  and  3730 J 


Criminal  Penalty  for  Presenting  Fraudulent  Claim  or 
Making  False  Statements 

The  claimant  will  be  charged  a  maximum  fine  of  not 
more  than  $  1 0,000  or  be  imprisoned  for  a  maximum  of 
5  years,  or  both.  (See  62  Stat.  698.  749: 18  USC  287, 
1001.) 


EPA  Form  2075-1  (1(  \-V6) 


vr 
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Instructions  for  Applying  for  Preauthorization 
of  Natural  Resource  Restoration  Claim 


I.  Name  any  Federal  natural  resource  manage- 
ment agency,  principal  State,  commonwealth, 
U.S.  Trust  Territory,  or  other  political  entity  act- 
ing on  behalf  of  all  affected  trustees.  Provide  a 
list  (including  name,  title,  and  address)  of  all 
trustees  for  the  injured  natural  resources  and 
supporting  evidence  authorizing  them  to  prose- 
cute claims  for  damages,  as  defined  in  1 1 1  (b)  of 
CERCLA.  If  you  are  the  lead  trustee,  provide  this 
evidence  and  describe  your  efforts  to  identify 
and  coordinate  with  other  trustees. 

II.  Self-explanatory. 

III.  A.  Provide  documentation  of  the  date  and 
time  of  the  release,  if  known. 

B.  Provide  the  date  of  the  initial  report  first  estab- 
lishing that  the  injury  resulted  from  the  release 
(III.  AJ  and  provide  a  copy.  (Date  of  the  actual 
assessment  is  required  in  IV.  A.) 

C.  Provide  the  name  of  the  city  or  town  and  State 
where  the  release  and  the  injury  occurred.  If  the 
location  is  outside  the  city's  limits.  Indicate  the 
distance  between  it  and  the  nearest  city  or  town. 

D.  Describe  in  detail  all  the  known  facts  and 
circumstances  associated  with  the  release  of 
the  hazardous  substance.  Include  the  name  of 
the  substances  released  (see  "Superfund Notifi- 
cation Requirement  and  Reportable  Quantity 
Adjustments.  "40  CFR Part  302).  and  the  type  of 
facility  that  released  the  substances  (e.g..  any 
building  or  structure,  pipe  or  pipeline,  well, 
lagoon,  landfill,  storage  container,  motor  vehicle). 

E.  Describe  in  detail  the  resource{s),  its  use(s) 
prior  to  the  release  and  injury,  and  its  uniqu- 
eness or  special  characteristics.  Indicate  whe- 
ther its  use  and  characteristics  at  the  time  of  the 
injury  were  residential,  commercial/industrial, 
agricultural,  forestral,  recreational,  mixed  use, 
etc. 

F.  List  all  potentially  responsible  parties  (PRPs) 
known  to  you.  Describe  efforts  to  locate  PRPs, 
date  of  presentation  of  your  claim,  and  any  reply 
from  the  PRPs. 

IV.  A.  Summarize  the  natural  resource  impacts, 
including  short-  and  long-term  injury  to  both 
media  and  living  organisms.  Attach  a  copy  of  the 
damage  assessment.  Also  indicate  who  approved 
the  assessment,  who  conducted  the  assess- 
ment, when  it  was  conducted  and  when  it  was 
completed. 

B.  Does  the  methodology  selected  comply  with 
the  section  301  damage  assessment  regula- 


tions, or  some  other  reasonable  methodology? 

C.  Self-explanatory. 

D.  Supply  date.  EPA  recommends  that  trustees 
submit  a  notice  of  intent  to  file  an  assessment 
claim  by  means  of  the  annual  planning  process. 

E.  Self-explanatory. 

V.  A.  Identify  the  options  considered,  e.g.,  resto- 
ration, replacement,  rehabilitation,  acquisition 
of  the  equivalent,  or  "no  action."  (Hereinafter, 
"restoration"  refers  to  restoring,  rehabilitating, 
replacing,  or  acquiring  the  equivalent  of  injured 
natural  resources.) 

B.  Describe  the  basis  for  selection  of  the  alterna- 
Xive{s)(e.g.,  cost-effectiveness,  cost-benefit,  total 
cost,  impact  on  affected  ecosystems).  Attach  a 
copy  of  the  restoration  plan.  Primary  emphasis 
should  be  given  to  the  most  cost-effective 
alternative. 

C.  For  example,  was  there  a  town  meeting,  pub- 
lic hearing,  etc?  How  were  the  public's  concerns 
addressed? 

O.  Self-explanatory. 

VI.  A.  Provide  the  timetable  for  discrete  activi- 
ties, including  start  and  completion  dates.  Indi- 
cate the  projected  schedule  for  submission  of 
the  claim(s). 

B.  Trustees  may  propose  claims  for  operable 
units  (i.e.,  phases)  of  work.  If  appropriate,  in- 
clude the  timetable  for  each  phase  of  the 
planned  activities  and  the  projected  schedule  for 
submitting  each  preauthorization  request  and 
subsequent  claim. 

C.  Supply  date.  EPA  recommends  that  trustees 
submit  a  notice  of  intent  to  file  a  restoration 
claim  by  means  of  the  annual  planning  process. 

VII.  Provide  an  itemization  of  the  estimated 
costs  of  restoring  the  injured  natural  resources 
for  each  category.  For  the  costs  projected  for 
actions  not  identified  (ie..  "Other"),  provide  a 
written  statement  indicating  the  nature  and 
extent  of  said  activity.  Supply  the  basis  for  all 
estimated  costs.  If  phased  claims  are  requested, 
provide  separate  itemization  of  costs  by  phase. 
Explain  why  the  estimated  costs  and  expenses 
are  reasonable,  necessary,  and  cost  effective  for 
restoring  the  injured  natural  resource(s). 

VIII.  If  EPA  notified  you  that  a  sufficient  level  of 
funding  exists  to  cover  your  planned  restoration, 
please  check  "Yes." 

IX.  Self-explanatory. 
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General  Instriictions:  Complete  all  items  in  ink  or  by  typewriter.  Where  applicable,  imert  the  word  "none."  Use 
additional  shqets  if  necessary.  Read  carefully  the  specific  instructions  on  the  opposite  page.        


Ch«ck  as  appropria  te 


I.  Name,  Titto.  and  kddress  o(  Trustee/Lead  Trustee 


II  Name.  Title,  and  Address  of  Authorized  Agent  (if  anyj  to  Represent  Trustee/Lead  Trustee 


III  EPA  10  Number 


>nd  Date  (for  Preauthonzed  Restoration  Claims  Or^) 


IV  Relates  to  Actu<  I  Release  of  a  Hazardous  Substance 


A  Oate/time  (am/f.  m)  of  release  (it  known) 


C  Location  of  reiea  ee  and  injured  natural  resource(st 


EPA  Form  2075-2  {V  l-SS) 


Appendix  B — Claim  for  CERCLA  Natural  Resource  Action  (EPA  Form  2075-2) 

Form  Approved.  0MB  No.  20S0-0043.  Approval  eupires  4-^-88 


United  States  Environmental  Protection  Agency 
Washington.  OC  20460 

Claim  for  CERCLA  Natural  Resource  Action 


EPA  Oodiel  Number 


D 


Assessment  Claim 


I I  Restoration  Qaim 


B.  Date  of  discovery  of  loss  of  naturaf  resourcets) 


D  Was  the  daim  presented  to  the  responsibie  party? 
Dno 
I I  Yes  (Cure  iate  and  results) 


•?i.fc 


V  Relates  to  Oama  |e  Assessment  Claims  Only 


A  Are  claimed  cosfs  contained  wtthin  EPA's  annual  appropriations? 
L I  y«s(Gi»eiate) 


D 


No 


B  Briefly  describe  he  findings  of  the  damage  assessment. 


C  Briefly  describe  he  methodology  used  to  assess  the  natural  resource  injury. 


VI  Relates  to  Resl<  ration  Claims  Only 


A.  Does  this  clatm  (JBlate  to  a  previously  filed  assessment  dawn? 

Dno 

LI  Yes  (Gne  ddfe  and  number  of  claim) 


B.  Indicate  date  of  Agency, 
preauthorization  of  restoration  claim 


B- 


Fadwal  Ra^atw  /  Vol  50.  No.  240  /  FHday.  December  13. 1965  /  Rnleg  and  RegolatioM  81225 


C.  Indicate  date  of  comptetion  of  restoration  protect  (or  preauthorired phsse). 

0.  Detail,  if  appropriate,  how  the  incident  s  descripiton  and  •cnvtiies  as  compteMd  have  deviated  from  that  gwen  in  the  Mprovwd  Pf»authof«tion 
and  the  reasons  for  it. 

'.''-■■■'.       '  , 

VII.  Amount  of  Damage  Assessment  Claim  (Attach  all  documents  that  support  this  datmj 

A.  Damage  Assessment^t>sts 

B  Other  Costs  (Spefitgpt^ /ustiff) 

• 

' 

C.  Total  Costs 

VIII  Amount  of  Restoration  Claim  (Indicate  whether  the  claim  is  for  total  or  partial  authorized  costs.  Attach  all  documttts  that  stipport  this  claim.!  \ 

A.  Costs  for  restoration,  rehabilitation,  'replacement,  or  acquisition  of 
the  equivalent                                           .                   .        ■ 

Preauthorized  Costs 

Actual  Costs 

• 

$ 

B.   Other  Costs  (SpecifY  and  justify) 

• 

$ 

$ 

$ 

C    Total  Costs 

$ 

$ 

Check  One 

1 1  Total  authorized  costs                                                  1 1  Partial  authorized  costs 

Certification 

1  certify  that  the  information  contained  herein  is  true  to  the  best  of  my  knowledge.  1  agree  to  supply 
additional  information,  as  requested,  in  support  of  this  claim  and  access  to  the' site  for  the  purpose  of 

inspection. 

Signature  of  Claimant 

Date 

Civil  Penalty  for  Presenting  Fraudulent  Claim 

The  claimant  will  forfeit  and  pay  to  the  United  States 
$2,000,  plus  double  the  amount  of  damages  sustained 
by  the  United  States.  (3  J  USC  3729  and  3730.) 

Criminal  Penalty  for  Presenting  Fraudulent  Claim  or 
Making  False  Statements 

The  claimant  will  be  charged  a  maximum  fine  of  rx>t 
more  than  $  1 0,000  or  be  imprisoned  for  a  maximum  of 
5  years,  or  both.  (See  62  Stat.  698.  749;  18  USC  287, 
1001.J 

EPA  Form  2075-2  (10-85)  Reverse 
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lnstru(  (tions  for  Submitting  a 

I.  Name  any  Fiiderai  natural  resource  man- 
agement agency,  principal  State,  common- 
wealth, U.S.  Tr  jst  Territory,  or  other  political 
entity  acting  on  behalf  of  all  affected  trustees. 

II.  Self-explana  ory. 

III.  See  the  upjper  right-hand  corner  of  the 
approved  preauthorization  form. 

IV.  A.  Provide  c  ocumentation  of  the  date  and 
time  of  the  rele<  ise,  if  known. 

B.  Provide  the  date  of  the  initial  report  first 
establishing  th«t  the  injury  resulted  from  the 
release  of  a  haz<  rdous  substance  {IV.  A.}.  (Date 
of  actual  damai  re  assessment  required  in  V. 
B.J. 

C.  Provide  the  »ame  of  the  city  or  town  and 
State  where  tie  release  and  the  injury 
occurred.  If  the  location  is  outside  the  city's 
limits,  indicate  tlie  distance  between  it  and  the 
nearest  city  or  ti  >wn. 

D.  List  all  potent  ally  responsible  parties  fPRPs) 
known  to  the  tru  stee.  Describe  efforts  to  locate 
PRPs,  date  of  presentation  of  your  claim,  and 
any  reply  from  tl  le  PRPs. 

V.  A.  It  is  reconn  mended  that  the  trustee  sub- 
mit a  notice  of  intent  to  file  an  assessment 
claim  by  means  of  the  annual  planning  pro- 
cess. If  you  have  followed  this  process,  give  the 
date  of  receipt  of  Federal  Government  appro- 
val. If  you  check  "No,"  indicate  which  of  these 
two  conditions  apply:  (1)  you  submitted  a 
notice  of  claim  as  part  of  the  annual  planning, 
process,  but  the  assessment  was  deemed  a 
low  priority,  or  (! !)  you  declined  to  file  a  notice 
of  claim. 

B.  Summarize  t  ^e  natural  resource  impacts. 


including  short-  and  long-term  injury  to  l)oth 
media  and  living  organisms.  Attach  a  copy  of 
the  damage  assessment.  Also  indicate  who 
approved  the  assessment,  who  conducted  the 
assessment,  wh^n  it  was  conducted  and  when 
it  was  completer . 

C.  Does  the  met^  odology  selected  comply  with 
the  Section  301  damage  assessment  regula- 
tions, or  some  other  reasonable  methodology? 
Specify  if  you  ar ;  asserting  that  your  assess- 
ment is  entitled  o  a  rebuttable  presumption. 

EPA  Form  2078-2  (10-^8) 
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Claim  for  Natural  Resource  Action 

VI.  A.  If  this  restoration  claim  relates  to  a  pre- 
viously filed  assessment  claim  for  the  same 
injury,  supply  the  date  on  which  the  claim  was 
filed  and  the  number  assigned  by  EPA.  (Herein- 
after, "restoration"  refers  to  restoring,  rehabil- 
itating, replacing,  or  acquiring  the  equivalent 
of  an  injured  natural  resource). 

B.  —  C.  Self-explanatory. 

D.  Describe  and  justify  any  methods  used  in 
taking  the  natural  resource  action  that  devi- 
ated from  the  preauthorized  approach.  If  such 
deviation  required  modifying  the  preauthorized 
actions  or  project  costs,  a  request  for  pre- 
authorization detailing  such  modifications 
must  be  resubmitted  and  approved.  (See  §306.) 

VII.  Document  that  all  actions  conducted  by 
employees  were  more  economical  than  using 
contractors  and  that  all  contractors  were 
selected  through  maximum  competition. 

A.  Submit  proof  of  all  aspects  of  the  claimed 
costs  associated  with  ascertaining  actual 
injury  to  natural  resources. 

B.  Submit  proof  of  all  aspects  of  the  claimed 
costs  associated  with  actions  not  identified  in 
"A"  above. 

Vlil.  Document  that  all  actions  conducted  by 
employees  were  more  economical  than  using 
contractors  and  that  all  contractors  were 
selected  through  maximum  competition. 

A.  Supply  preauthorized  costs  and  actual 
costs.  Submit  proof  of  all  aspects  of  the 
claimed  costs  associated  with  restore  *'on  of 
injured  natural  resources  and  a  written  state- 
ment indicating  the  nature  and  extent  of  such 
activity. 

B.  Supply  preauthorized  costs  and  actual 
costs.  Submit  proof  of  all  aspects  of  the 
claimed  costs  associated  with  actions  not  iden- 
tified in  "A"  at>ove. 

If  EPA  approved  a  phased  approach  authoriz- 
ing partial  reimbursement,  check  "partial 
authorized  costs";  if  EPA  approved  total  reim- 
bursement, check  "total  authorized  costs." 


Friday 
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Service 

7  CFR  Part  301 

Subpart— Citrus  Canicer;  Final  Rule 
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departmentIof  agriculture 

Pl4it  Heaitti  Inspection 


Animal  and 
Service 


(OockttNa85-Jai] 
7  CFR  Part  301 
Sui)f>art— Citru  i  Canlcer 


agency:  Anima 
Inspection  Serv  ce, 
action:  Final  n  le. 


and  Plant  Health 
USDA. 


summary:  This  iocument  amends 
"Subpart — Citrus  Canker"  by  changing 
provisions  cono  >ming  the  movement 
from  Florida  pui  suant  to  limited  permits 
of  fruit  designat  ;d  as  regulated  articles; 
by  adding  provi  lions  for  the  movement 
pursuant  to  cert  ficates  of  seed 
designated  as  rdgulated  articles;  by 
adding  provisioas  to  allow  fruit 
designated  as  r4gula1ed  articles  and 
originating  outsUe  of  Florida  to  be 
moved  through  Florida  (including 
provisions  to  allpw  such  fruit  to  be 
packed  in  Floricfe);  and  by  making 
related  miscellaiieous  changes.  This 
action  lessens  restrictions  with  respect 
to  certain  interstate  movements  of  such 
fruit  and  seed.  II  has  been  determined 
that  these  changfes  would  not  increase 
the  risk  of  spread  of  citrus  canker. 
EFFECTIVE  DATES  December  13, 1985. 
FOR  FURTHER  INlH)RMATION  CONTACT: 

B.  Glen  Lee,  Assistant  Director  of  the 
National  Prograiii  Planning  Staff,  in 
charge  of  the  Survey  and  Emergency 
Response  Staff,  plant  Protection  and 
Quarantine,  Ani^nal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Rooln  611.  Federal  Building. 
6505  Belcrest  Roid.  Hyattsville,  MD 
20782,  301-436-6^. 

supplementaryIinformation: 


Background 

Citrus  canker, 
bacterial  pathogi  in 
campestris  pv.  a  tri 
a  devastating  dij  ease 
affect  plants  and 
fruit)  of  citrus  and 
(Family  Rutaceac) 
pathogen  causing 
result  in  defoliat:  on 
damage  to  the  le  ives 
susceptible  plants 
becomes  unmarlqet 
from  a  tree 


a  very  aggressive 
rapidly  infect 
lead  to  extensive 
throughout  entire 
Citrus  canker  _ 
citrus  producing 


a  disease  caused  by  the 
1,  Xanthomonas 
(Hasse)  Dowson.  is 
which  is  known  to 
plant  parts  (including 
"  citrus  relatives 
.  Infection  by  the 
citrus  canker  can 
and  other  serious 

and  twigs  of 
Infected  fruit 
able  and  often  drops 
Citrus  canker  is 
disease  which  can 

iibie  plants  and  can 
economic  losses 
citrus  growing  areas. 

a  severe  threat-to 
ind  packing  industries 


premi  iturely 


sus  cept 


pre  Bents 


and  poses  a  burden  to  interstate  and 
international  commerce. 

Because  of  the  Hnding  of  citrus  canker 
in  Florida,  the  Department  estabUshed 
regulations  captioned  "Subpart — Citrus 
Caiiker"  (contained  in  7  CFR  301.75  et 
seq.  and  referred  to  below  as  the 
regulations;  49  FR  36623-3C626,  41268. 
43448-43449;  50  FR  9261-9263.  9786-9786. 
25903-25905).  This  document  makes 
changes  in  the  regulations  based  on  a 
proposal  published  in  the  Federal 
Register  on  June  25. 1985  (referred  to 
below  as  the  proposal;  50  FR  26326- 
26334). 

To  help  prevent  the  artificial  spread  of 
citrus  canker,  the  regulations  contain 
provisions  regulating  interstate 
movements  of  regulated  articles  from 
quarantined  areas  and  regiilating  certain 
other  interstate  movements  of  regulated 
articles.  The  regulations  also  contain 
extraordinary  emergency  provisions  to 
help  in  the  citrus  canker  eradication 
effort  in  Florida. 

Under  the  regulations,  the  entire  State 
of  Florida  is  designated  as  a 
quarantined  area.  Also,  the  regulations 
designate  the  following  articles  as 
regulated  articles: 

(a)  Plants  or  plant  parts,  including  fruit  and 
seeds,  of  any  of  the  following: 

All  species,  clones,  cultivara,  strains, 
varieties,  and  hybrids  of  the  genera  Citrus 
and  Fortunel/a,  and  all  clones,  cultivars. 
strains,  varieties,  and  hybrids  of  the  species 
Poncirus  trifoliata  (this  includes  large 
numbers  of  such  articles;  some  of  the  most 
common  are  lemon,  pummelo,  grapefruit,  key 
lime,  Persian  lime,  tangerine,  satsuma,  tangor, 
ciUxjn,  sweet  orange,  sour  orange,  mandarin, 
tangelo,  ethrog,  kumquat,  limequat, 
calamondin,  and  trifoliate  orange). 

(b)  Any  other  product,  article,  or  means  of 
conveyance,  of  any  character  whatsoever, 
not  covered  by  paragraph  (a)  of  this  section, 
when  it  is  determined  by  an  inspector  that  it 
presents  a  risk  of  spread  of  the  citrus  canker 
and  the  person  in  possession  thereof  has 
actual  notice  that  the  product,  article,  or 
means  of  conveyance  is  subject  to  the 
provisions  of  this  subpart. 

The  Department  proposed  to  amend 
the  regulations  by  changing  provisions 
concerning  the  movement  from  Florida 
pursuant  to  limited  permits  of  fruit 
designated  as  regulated  articles;  by 
adding  provisions  for  the  movement 
pursuant  to  certificates  of  ftiiit  and  seed 
designated  as  regulated  articles;  by 
adding  provisions  to  allow  fruit 
designated  as  regulated  articles  and 
originating  outside  of  Florida  to  be 
moved  through  Florida  (including 
provisions  to  allow  such  fruit  to  be     • 
packed  in  Florida);  and  by  making 
related  miscellaneous  changes.  The 
proposed  provisions  for  the  movement 
of  such  fruit  pursuant  to  certificates  and 
certain  proposed  provisions  concerning 


the  movement  of  such  fruit  pursuant  to 
limited  permits,  are  not  adopted  by  this 
document.  All  of  the  other  provisions  of 
the  proposal  are  adopted  as  a  final  rule. 

In  accordance  with  the  announcement 
in  the  proposal,  three  public  hearings 
were  held.  Public  hearings  were  held  in 
Lake  Alfred.  Florida  on  July  8. 1985;  in 
McAllen,  Texas  on  July  10, 1985;  and  in 
Los  Angeles,  California  on  July  12, 1985. 
The  proposal  also  invited  the 
submission  of  written  comments  on  or 
before  July  25. 1985, 

Eighteen  written  comments  were 
received.  These  were  from  a  State 
Governor,  United  States  Senators. 
United  States  Congressmen.  State 
Departments  of  Agriculture,  a  county 
agency,  representatives  of  citrus  grower 
and  shipper  associations,  and 
representatives  of  the  Federal  and  State 
citrus  canker  eradication  project  in 
Florida.  Fifteen  persons  made  oral 
comments  at  the  public  hearing  in 
Florida,  seventeen  persons  made  oral 
comments  at  the  public  hearing  in 
Texas,  and  ten  persons  made  oral 
comments  at  the  public  hearing  in 
California.  The  persons  making  the  oral 
comments  were  a  representative  of  a 
United  States  Senator,  representatives 
of  State  Departments  of  Agriculture, 
representatives  of  universities, 
representatives  of  citrus  grower  and 
shipper  associations,  citrus  growers  and 
shippers,  and  representatives  of  the 
Federal  and  State  citrus  eradication 
project  in  Florida. 

Movement  of  Fruit  Pursuant  to 
Certificate 

As  noted  above,  the  proposal  included 
proposed  provisions  to  allow  the 
issuance  of  certificates  for  the  interstate 
movement  from  Florida  of  fruit 
designated  as  regidated  articles.  Most  of 
the  oral  and  written  comments 
concerned  this  subject.  As  noted  above, 
the  proposed  provisions  concerning  the 
issuance  of  certificates  for  the  interstate 
movement  of  such  fruit  from  Florida  are 
not  adopted  by  this  document.  This 
issue  is  still  under  consideration  by  the 
Department  and  will  be  the  subject  of  a 
future  rulemaking  document. 
Accordingly,  the  regulations  do  not 
contain  provisions  for  the  movement  of 
such  fruit  pursuant  to  certificates. 

Movement  of  Fruit  Pursuant  to  Limited 
Pannits 

Prior  to  the  effective  date  of  this 
docimient.  the  regulations  already 
contained  provisions  for  the  interstate 
movement  under  limited  permits  of  fruit 
designated  as  regulated  articles.  In  this 
connection,  the  regulations  provided 
that: 
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(a)  Fruit  designated  as  a  regulated  article 
may  be  moved  interstate  from  a  quarantined 
area  to  any  State  other  than  American 
Samoa.  Arizona,  California,  Guam,  Hawaii, 
Louisiana,  the  Northern  Mariana  Islands, 
Puerto  Rico,  Texas,  or  the  Virgin  Islands  of 
the  United  States,  if  moved  pursuant  to  a 
limited  permit  issued  pursuant  to  paragraph 
(b)  of  this  section  and  attached  in  accordance 
with  5301.75-7  [renumbered  in  the  final  rule 
as  §  301.75-101,  Bid  if  no*  unloaded  in  any  of 
the  States  or  Territories  listed  in  this 
paragraph  without  permission  fit)m  an 
inspector. 

(b)  A  limitjed  permit  shall  be  issued  by  an 
inspector  for  the  movement  of  a  regulated 
article  if  such  inspector: 

(1)  Determines  that  the  fruit  originated  in  an 
area  found  to  be  free  of  citrus  canker  based 
on  surveys  conducted  by  inspectors 
appointed  by  the  Deputy  Administrator, 

(2)  Determines  that  the  fruit  is  free  of 
leaves,  litter,  and  stems  other  than  stems  less 
than  one  inch  in  length  attached  to  the  fruit, 
and 

(3)  Determines  that  the  fruit  has  been 
treated  by  a  thorough  wetting  solution 
containing  200  parts  per  million  active 
chlorine  for  a  period  of  at  least  two  minutes. 

It  was  proposed  to  revise  the 
provisions  of  paragraph  (b)(1)  quoted 
above,  and  thereby  make  the  criteria  for 
the  issuance  of  limited  permits  less 
stringent  (See  50  FR  26327).  Several  of 
the  oral  and  written  comments 
concerned  this  subject.  This  portion  of 
the  proposal  is  not  adopted  by  this 
document.  This  issue  is  still  under 
consideration  by  the  Department  and 
will  be  the  subject  of  a  future 
rulemaking  document.  Accordingly, 
except  for  a  number  of  changes 
discussed  below,  the  requirements  of  the 
previous  regulations  concerning  limited 
permits  continue  to  be  in  effect. 

As  noted  above,  prior  to  the  effective 
date  of  this  document,  the  regulations 
provided  for  a  chlorine  treatment  as  a 
condition  for  the  interstate  movement 
under  limited  permits  of  fruit  designated 
as  regulated  articles.  It  was  proposed  to 
add  a  Sodium  O-Phenyl  Phenate  (SOPP) 
treatment  as  an  alternative  treatment. 
The  SOPP  treatment  consists  of  the 
following: 

.  .  .  Thorough  wetting  with  a  solution 
containing  Sodium  O-Phenyl  Phenate  (SOPP) 
at  concentration  of  1.86  to  2  percent  of  the 
total  solution  for  45  seconds  if  the  solution 
has  sufficient  soap  or  detergent  to  cause  a 
visible  foaming  action  or  for  1  minute  if  the 
solution  does  not  contain  such  concentration 
of  soap  or  detergent. 

Several  commenters  questioned 
whether  sufficient  research  had  been 
done  to  ensure  that  the  SOPP  treatments 
would  be  effective  against  citrus  canker 
bacteria.  Consistent  with  the  proposal, 
the  SOPP  treatments  are  included  as  an 
alternative  treatment.  The  chlorine 


treatment  was  included  in  the 
regulations  because  it  had  been 
determined  to  be  effective  for  destroying 
surface  bacteria  of  citrus  canker  on  fruit 
(See  49  FR  36624).  Research  conducted 
by  plant  pathologists  employed  by  the 
State  of  Florida  has  established  that 
such  SOPP  treatments  are  also  effective 
for  destroying  surface  bacteria  of  a 
citrus  canker  on  fruit. ' 

Consistent  with  the  proposal,  this 
document  also  allows  fruit  designated 
as  a  regulated  article  to  be  moved 
interstate  pursuant  to  a  limited  permit  to 
areas  in  Louisiana  which  are  not 
designated  as  commercial  citrus 
producing  areas,  and  further  allows  any 
person  who  has  entered  into  and  is 
operating  under  a  compliance  agreement 
to  execute  and  issue  limited  permits  for 
the  interstate  movement  of  fruit 
designated  as  a  regulated  article  if  such 
person  has  treated  the  regulated  article 
in  accordance  with  {  dbl.75-12  and  if  an 
inspector  has  made  an  initial 
determination  that  the  article  is 
otherwise  eligible  for  a  limited  permit  in 
accordance  with  §  301.75-7.  No 
comments  were  submitted  that 
specifically  concerned  these  issues. 
TTiese  provisions  are  included  in  the 
regulations  based  on  the  rationale  set 
forth  in  the  proposal  (See  50  FR  26328- 
26329). 

Also,  consistent  with  the  proposal, 
this  document  provides  for  the  issuance 
of  limited  permits  for  fruit  designated  as 
regulated  articles  if  an  inspector  also: 

Determines  that  the  fruit  is  to  be  moved  in 
compliance  with  any  additional  emergency 
conditions  necessary  to  prevent  the  spread  of 
citrus  canker  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C.  ISOdd):  and 

Determines  that  the  fi^it  is  eligible  for 
movement  under  all  other  Federal  domestic 
plant  quarantines  and  regulations  applicable 
to  such  fhiit. 

No  comments  were  submitted  that 
specifically  concerned  these  issues, 
liiese  provisions  are  included  in  the 
regulations  based  on  the  rationale  set 
forth  in  the  proposal  (See  50  FR  26328). 

Issuance  of  Certificates  for  Seed 

It  was  proposed  to  allow  seed 
designated  as  regulated  articles  to  be 
moved  interstate  from  Florida  pursuant 
to  certificates  and  thereby  allows  such 
articles  to  be  moved  interstate  without 
further  restrictions  under  the 


regulations.  In  this  connection  it  was 
proposed  that  such  seed  be  eligible  for 
movement  pursuant  to  a  certificate  only 
if  an  inspector 

(1)  Determines  that  no  infestation  has  been 
found  in  the  grove  or  nursery  from  which  the 
seed  originated: 

(2)  Determines  that  the  seed  has  been 
treated  in  accordance  with  {  301.75-12(b)  of 
this  subpart; 

(3)  Determines  that  the  seed  is  to  be  moved 
in  compliance  with  any  additional  emergency 
conditions  necessary  to  prevent  the  spread  of 
citrus  canker  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C.  150dd}:  and 

(4)  Determines  that  the  seed  is  eligible  for 
movement  under  all  other  Federal  domestic 
plant  quarantines  and  regulations  applicable 
to  such  seed. 

Under  the  provisions  of  the  proposal, 
seed  would  comply  with  the  treatment 
provisions  in  item  (2)  of  the  seed  was: 

Extracted  from  fruit  that  has  been  treated 
in  accordance  with  paragraph  (a)  of  this 
section  [treated  with  the  chlorine  treatment 
or  the  SOPP  treatment  referred  to  above  in 
accordance  with  |  301.75-12(a]],  then  cleaned 
free  of  pulp,  then  immersed  in  water  at  125* 
F.  (51.6*  C)  or  higher  for  10  minutes,  then 
immersed  in  a  solution  containing  200  parts 
per  million  active  chlorine  for  a  period  of  at 
least  2  minutes. 

One  commenter  requested  that  such 
seed  not  be  allowed  to  move  interstate 
from  Florida  pursuant  to  a  certificate 
"until  APHIS  is  100  percent  certain, 
based  on  all  available  scientific  data, 
that  there  is  no  risk  of  citrus  canker 
being  introduced  into  Texas  and  other 
citrus  producing  areas."  No  data  was 
submitted  concerning  this  request.  The 
final  rule  adopts  the  proposed 
provisions  concerning  seeds,  and 
consequently  includes  provisions  to 
allow  seed  designated  as  regulated 
articles  to  be  moved  interstate  from 
Florida  pursuant  to  certificates  under 
the  conditions  set  forth  above.  Further, 
this  docimient  rea^ums  the  following 
rationale  stated  in  the  proposal  (See  50 
FR  26328): 

In  order  to  protect  against  the  risk  of 
spread  of  citrus  canker  by  seed,  it  is 
necessary  to  ensure  that  the  seed  has  not 
become  contaminated  with  surface  bacteria. 
Research  '  as  demonstrated  that  the 
proposed  treatment  procedures  are  adequate 
to  keep  seed  from  becoming  contaminated 
with  citrus  canker  bacteria,  and  to  destroy 
any  bacteria  that  might  be  on  the  seed 
without  damage  to  the  seed. 


'  The  results  of  the  research  can  be  obtained  from 
the  Survey  and  Emergency  Response  Staff,  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611.  Federal  Building,  6505 
Belcrest  Road,  Hyatlsville,  MD  207S2. 


'  Hie  results  of  the  research  can  be  obtained  irom 
the  Survey  and  Emergency  Response  Staff.  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
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It  was  propose  d  to  allow  a  regulated 
article  to  move  interstate  through 
Florida  without  a  certificate  or  limited 
permit  if: 

(1)  The  article  Originated  outside  of 
any  quarantined  area; 

(2)  The  article  is  moved  directly 
through  the  quarantined  area,  and 

(3)  The  point  ol  origin  of  the  article  is 
clearly  indica1ed|by  shipping  documents 
and  its  identity  hbs  been  maintained. 

It  was  also  probosed  to  allow  fruit 
designated  as  a  regulated  article  to 

lugh  Florida  without 
ted  permit  if: 
inated  outside  of  any 


move  interstate 
a  certificate  or  1 

(1)  The  fruit  o 
quarantined  are 

(2)  The  fruit  is 
the  quarantined 
for  packing: 

(3)  The  packin^ 
activities  are  su 
inspectors 

(4)  The  packi 


aoved  direcdy  dirough 
rea  except  for  stopping 

and  any  related 
lect  to  monitoring  by 


JMI 


J  is  conducted  only 
under  conditions  jTound  by  an  inspector 
as  adequate  to  aasure  that  the  fruit  is 
not  commingled  with  any  regulated 
article  originating  in  a  quarantined  area 
and  that  the  fruit  remains  identifiable 
during  such  activities: 

{5J  The  fruit  is  reated  in  Florida  in 
accordance  with  f  301.75-12(a) 
immediately  prioB  to  being  put  into 
shipping  containe^^  that  are  new  and 
bear  a  statement  Indicating  the  origin  of 
the  fruit  J 

(6)  The  point  oforigin  of  the  ftiiit  is 
clearly  indicated  by  shipping  documents 
and  its  identity  h«  s  been  maintained: 
and 

(7)  The  packing  is  conducted  only  by  a 
person  who  has  etitered  into  a  valid 
compliance  agreeinent  with  Plant 
Protection  and  Q\iarantine  whereby  it  is 
agreed  diat  any  packing  and  related 
activities  will  be  ((onducted  only  in 
accordance  with  ^e  conditions 
specified  in  this  si  rction. 

Two  commente  -s  questioned  whether 
these  provisions  would  allow  the 
importation  into  tHe  United  States  fruit 
from  foreign  countries,  and  further 
questioned  whether  the  regulations 
should  contain  safeguards  to  protect 
against  the  introdiiction  into  tfie  United 
States  of  plant  peits  from  foreign 
countries.  No  chaj  iges  are  made  based 
on  these  commenl  s.  These  provisions 
only  concern  the  i  aterstate  movement  of 
regulated  articles  and  do  not  concern 
the  importation  into  the  United  States  of 
regulated  articles.  The  regulations 
concerning  the  requirements  for  the 
importation  of  citnis  into  the  United 
States  are  set  forth  in  7  CFR  Part  319 
(see  Subpart— Citrus  Canker-Mexico 


contained  in  7  CFR  319.27  et  seq., 
Subpart — Citrus  Fruit  contained  in  7 
CFR  319.26.  and  Subpart-Fmits  and 
Vegetables  contained  in  7  CFR  319.56  et 
seq.)  and  contain  safeguards  for  helping 
to  prevent  the  infroduction  of  plant 
pests  into  the  United  States. 

One  commenter  asserted  that  the 
provisions  set  fortfi  above  concerning 
packing  operations  should  include 
procedures  to  ensure  that  the  fruit 
wocild  be  sterile  and  not  be 
contaminated  with  common  bacteria 
and  fungi.  No  changes  are  made  based 
on  this  comment.  1^  prrovisions 
concerning  packing  operations  were 
intended  to  prevent  contamination  with 
citnis  canker  bacteria.  AMiough  it  may 
be  important  for  packers  to  take 
extraordinary  measures  to  sterilixe  fruit 
for  the  purpose  of  increasing  the  shelf 
life  of  the  fruit,  such  measures  are  not 
necessary  to  prevent  the  spread  of  citrus 
canker. 

Miscellaneous 

Nonsubstantive  changes  are  made  in 
the  Hnal  rule  for  purposes  of 
clarification. 

Effective  Data 

This  final  rule  is  made  effective  on  the 
dale  of  publication.  The  final  rule 
relieves  restrictions  which  have  been 
found  to  be  unnecessary.  Accordingly, 
prompt  action  should  be  taken  to  delete 
these  restrictions. 

Executive  Order  12291  and  Regulatory 
Flexibiiity  Act 

This  proposal  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  role."  Baaed  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  would  not  have 
a  significant  effect  on  the  economy; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  and  would  not  have  a 
significant  adverse  eflfect  on 
competition,  enjoyment  investment 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

As  explained  above,  the  regulations 
regulate  certain  interstate  movements  of 
articles  from  Florida  that  are  designated 
as  regulated  articles. 

With  regard  to  fruit  designated  as 
regulated  articles  (primarily  citrus  fivit], 
it  has  been  determined  that  the  final  rule 
would  not  have  a  signicant  effect  on  the 
amount  of  fruit  that  is  shipped  interstate 
pursuant  to  limited  permits. 


With  regard  to  seed  designated  as 
regulated  articles,  it  appears  that  prior 
to  the  establishment  of  the  current 
regulations,  there  was  an  insignificent 
amount  of  such  seed  shipped  interstate 
'    from  Florida. 

In  addition,  it  is  anticipated  that  the 
amount  of  regulated  articles  that  would 
be  shipped  through  Florida  without  a 
certificate  or  limited  permit  (including 
such  fruit  packed  in  Florida]  would 
represent  an  insignificant  amount  of 
regulated  articles  moved  in  interstate 
commerce. 

Under  these  circumstances,  the 
Adminisfrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  the  adoption  of  the 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executuve  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovnrunental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015,  Subpart  V). 

Paperwori(  Reduction  Act 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  information 
collection  provisions  that  are  included 
in  "Subpart— Citnis  Canker"  (7  CFR 
301.75  et  seq.)  have  been  approved  by 
the  Office  of  Managment  and  Budget 
and  have  been  assigned  OMB  Control 
Number  0579-0093. 

List  of  Subjects  in  7  CFV  Part  Ml 

Federal  Register  Thesaurus  Terms 

Agricultural  commodities.  Plant 
disease.  Plant  pests.  Plants 
(Agriculture),  Quarantine. 
Transportation. 

Additional  Terms. 

Citrus  Canker. 

PART  301-DOMESnC  QUARANTINE 
NOTICES 

Under  the  circumstances  described 
above,  7  CFR  Part  301  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Aatkarity:  7  U.&C.  ISOdd,  ISOee,  ISOff,  161, 
Ifii  and  184-167:  7  CFR  2.17.  241.  and 
371.2(c). 

2.  Subpart — Citrus  Canker  (contained 
in  7  CFR  301.75  et  seq.)  is  revised  to  read 
as  follows: 


• 
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Subpart-Cltrus  Cantor 

Notka  of  Quannttoa  and  Regulationt 

301.75  Restrictions  and  prohibitions. 

301.75-1  Definitions. 

301.75-2  Regulated  articles. 

301.75-3  Quarantined  areas. 

301.75-4  Commercial  citrus  producing  areas. 

301.75-S  Movement  of  regulated  articles  for 

experimental  or  scientific  purposes. 
301.75-6  Conditions  governing  the  interstate 

movement  of  regulated  articles  from 

quarantined  areas. 
301.75-7  Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301.75-8  Compliance  agreement  and 

cancellation  thereof. 
301.75-0  Assembly  and  inspection  of 

regulated  articles. 
301.75-10  Attachment  and  disposition  of  a 

certificate  or  limited  permit. 
301.75-11  Costs  and  charges. 
301.75-12  Treatments. 
301.75-13  Determination  of  extraordinary 

emergency. 
301.75-14  Inspection,  seizure,  quarantine, 

and  other  actions. 
301.75-15  Compensation  for  destroyed 

plants. 
301.75-16  Claim  for  compensation. 

Subpart— Citrus  Canker 

Notice  of  Quarantine  and  Regulations 

§301.75    Raatrictions  and  protilbltions. 

(a)  No  conunon  carrier  or  other  person 
shall  move  interstate  from  any 
quarantined  area  any  regulated  article 
except  in  accordance  with  the 
conditions  prescribed  in  this  subpart. 

(b)  No  conunon  carrier  or  other  person 
shall  move  interstate  from  an  area  not 
designated  as  a  quarantined  area  to  a 
commercial  citrus  producing  area  any 
regulated  article  which  originated  in  a 
quarantined  area  and  which  was  moved 
from  the  quarantined  area  pursuant  to  a 
limited  permit. 

§301.75-1    Definitions. 

Terms  used  in  the  singular  form  in  this 
subpart  shall  be  construed  as  the  plural 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  subpart,  shall  be  construed 
respectively  to  mean: 

Certificate.  A  dociunent  which  is 
issued  for  a  regulated  article  by  an 
inspector  or  by  a  person  operating  under 
a  compliance  agreement,  and  which 
represents  that  such  article  is  eligible  for 
interstate  movement  in  accordance  with 
§  301.75-7. 

Citrus  canker.  The  plant  disease 
caused  by  the  bacteria,  Xanthomonas 
campestris  pv.  citri  (Hasse]  Dowson,  in 
any  stage  of  development. 

Compliance  agreement.  A  written 
agreement  between  Plant  Protection  and 
Quarantine  and  a  person  engaged  in  the 


business  of  growing,  handling,  or  moving 
regulated  articles,  wherein  the  person 
agrees  to  comply  with  the  provisions  of 
this  subpart  and  any  conditions  imposed 
piu^uant  thereto. 

Container  plant.  Any  plant  in  a 
container  propagated  for  replanting  or 
ornamental  purposes. 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  to  act  in  his  or  her  stead 
has  been  or  may  hereafter  be  delegated. 

Grove.  Any  permanent  stand  of  plants 
maintained  for  the  purpose  of  producing 
fruit. 

Infestation  or  infested.  The  presence 
of  citrus  canker  or  the  existence  of 
circimistances  that  make  it  reasonable 
to  believe  that  citrus  canker  is  present. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  other 
person,  authorized  by  the  Deputy 
Administrator  in  accordance  with  law  to 
enforce  the  provisions  of  this  subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit.  A  document  which  is 
issued  for  a  regulated  article  by  an 
inspector  or  a  person  operating  imder  a 
compliance  agreement  and  which 
represents  that  such  regulated  article  is 
eligible  for  interstate  movement  in 
accordance  with  §  301.75-7. 

Moved.  Shipped,  offered  for  shipment 
to  a  common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  fransported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Movement  or  move.  The  act  of 
shipping,  offering  for  shipment  to  a 
conunon  carrier,  receiving  for 
transportation  or  transporting  by  a 
common  carrier  or  carrying, 
transporting,  moving,  or  allowing  to  be 
moved  by  any  means. 

Nursery.  Any  premises  at  which 
plants  are  grown  or  maintained  for  the 
purpose  of  propagating  or  replanting  for 
ornamental  purposes  but  not  including 
any  grove  on  such  premises. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 

Plant  Protection  and  Quarantine.  The 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service, 
United  States  Department  of 
Agriculture,  delegated  responsibility  for 
enforcing  provisions  of  the  Plant 
Quarantine  Act,  the  Federal  Plant  Pest 
Act,  and  related  legislation,  and 
quarantines  and  regulations 
promulgated  thereunder. 


Quarantined  area.  Any  State,  or  any 
portion  thereof,  listed  in  S  301.75-3(a)  or 
otherwise  designated  as  a  quarantined 
area  in  accordance  with  {  301.75-3(b). 

Regulated  article.  Any  article  listed  in 
§  301.75-2(a)  or  otherwise  designated  as 
a  regulated  article  in  accordance  with 
§  301.75-2{b). 

State.  Each  of  the  several  States  of  the 
United  States,  the  District  of  Columbia. 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  and  all  other  Territories 
and  Possessions  of  the  United  States. 

§301.75-2    Regulated  artides. 

(a]  Plants  or  plant  parts,  including 
fhiit  and  seeds,  of  any  of  the  following: 

All  species,  clones,  cultivars.  strains, 
varieties,  and  hybrids  of  the  genera 
Citrus  and  Fortunella,  and  all  clones, 
cultivars,  strains,  varieties,  and  hybrids 
of  the  species  Poncirus  trifoliata  (this 
includes  large  numbers  of  such  articles; 
the  most  common  are  lemon,  pummelo, 
grapefruit,  key  lime,  persian  lime, 
tangerine,  satsuma,  tangor,  citron,  sweet 
orange,  sour  orange,  mandarin,  tangelo, 
ethrog,  kumquat,  limequat,  calamondin. 
and  trifoliate  orange). 

(b)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraph 
(a)  of  this  section,  when  it  is  determined 
by  an  inspector  that  it  presents  a  risk  of 
spread  of  citrus  canker  and  the  person 
in  possession  thereof  has  actual  notice 
that  the  product,  article,  or  means  of 
comveyance  is  subject  to  the  provisions 
of  this  subpart. 

§  301 .75-3    Quarantined  areas. 

(a)  The  entire  State  of  Florida. 

(b)  The  Deputy  Administrator  or  an 
inspector  may  temporarily  designate 
any  nonquarantined  area  as  a 
quarantined  area  upon  a  determination 
that  an  infestation  exists.  Written  notice 
of  such  designation  shall  be  given  to  the 
owners  or  persons  in  possession  of  such 
nonquarantined  area,  and,  thereafter, 
the  interstate  movement  of  any 
regulated  article  from  such  area  shall  be 
subject  to  the  applicable  provisions  of 
this  subpart.  As  soon  as  practicable, 
such  area  shall  be  added  to  the  list  in 
paragraph  (a)  of  this  section  or  such 
designation  shall  be  terminated  by  the 
Deputy  Administrator  or  an  inspector, 
and  notice  thereof  shall  be  given  to  the 
owner  or  person  in  possession  of  the 
area.  ' 

§  301.75-4    Comnwfciai  citrus  producing 
areas. 

(a)  The  following  are  designated  as 
commercial  citrus  producing  areas: 

American  Samoa 
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Arizona 

California 

Florida 

Gnam 

Hawaii 

That  portion  of  Louisiana  sotrth  of  a 
line  described  by  ihe  following 
Interstate  Highwakrs:  Beginning  on 
Interstate  10  at  th*  western  boundary  of 
the  State,  extending  to  the  juncbon  of 
Interstate  10  and  literstate  12  in  Baton 
Rouge  Parish.  ext<  nding  on  interstate  12 
to  the  junction  of  oterstate  10  and 
Interstate  12  in  St.  Tammary  Parish,  and 
extending  on  Intel  state  10  to  the 
Mississippi  State  ine. 

Nordiem  Mariana  Islands 

Puerto  Rico 

Texas 

Virgin  Islands  of  t  te  United  States 

(b)  The  list  in  ps  ragraph  (a)  of  this 
section  is  intendec  to  include 
jurisdictions  whicl  i  have  commercial 
citrus  producing  ai  eas.  Less  than  an 
entire  State  may  b ;  designated  as  a 
commercial  citrus  iroducing  area  only  if 
the  Deputy  Admin  strator  determines 
that  the  area  not  h  eluded  as  a 
oommercial  citrus  producing  area  does 
not  contain  commi  rcial  citrus  plantings; 
that  the  State  has  i  idopled  and  is 
enforcing  a  prohib  tion  on  the  intrastate 
movement  from  ar4as  not  designated  as 
commercial  citrus  producing  areas  to 
commercial  citrus  producing  areas  of 
fruit  which  are  designated  as  regulated 
articles  and  which 'were  moved 
interstate  from  a  quarantined  State 
pursuant  to  a  limitid  permit;  and  that 
the  designation  of  less  than  the  entire 
State  as  a  commercial  citrus  producing 
area  will  otherwisa  be  adequate  to 
prevent  the  mterstate  spread  of  citrus 
canker.  I 

§301.75-5    Movem«nt  of  regutated  articles 
for  experimantal  or  icientific  purpoMs. 

A  regulated  artic  e  may  be  moved 
interstate  from  a  qi  larantined  area  if: 

(a)  Moved  by  the  United  States 
Department  of  Agr  ctihure  for 
experimental  or  sc  entific  purposes: 

(b)  Moved  pursui  int  to  a  Departmental 
permit  issued  for  such  article  by  the 
Deputy  Administrator: 

(c)  Moved  in  ace  trdance  with 
conditions  specifiei  I  on  the 
Departmental  perm  rt  and  determined  by 
the  Deputy  Adjmini  ttrator  to  be 
adequate  to  preven  t  the  spread  of  citrus 
canker,  i.e.,  conditii  «s  of  treatment, 
processing,  growinj .  shipment,  disposal; 
and 

(d)  Moved  with  a  Departmental  tag  or 
label  securely  attac  fied  to  the  outside  of 
the  container oonte  ning  the  article  or 
securely  attached  t^  tlie  article  itself  if 
not  in  a  container.  i  k>-ith  such  tag  or  label 
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beering  a  Departmental  permit  number 
corresponding  to  the  number  of  the 
Departmental  permit  issued  for  such 
artjde. 

§301.7S-C    CondWimi  guwiHlnw  Mw 
tnlentf  mmfmm*  t«  wpilled  artlcl— 
from  quarantined  areas.' 

(a)  Any  regulated  article  may  be 
moved  interstate  from  a  quarantined 
area  if  moved  with  a  certificate  issued 
and  attached  in  accordance  with 
§§  301.75-7  and  301.75-10. 

(bj  Pmft  designated  as  a  regulated 
article  may  be  moved  mterstate  from  a 
quarantined  area  other  than  to  a 
commercial  citrus  producing  area  if 
moved  with  a  limited  permit  issued  and 
attached  in  accordance  with  §S  301.75-7 
and  301.75-10,  and  if  not  unloaded  in 
any  commercial  citrus  producing  area 
without  permission  from  an  inspector. 

(c)  Any  regulated  article  may  be 
moved  interstate  through  a  quarantined 
area  without  a  certificate  or  limited 
permit,  if: 

(1)  The  article  originated  outside  of 
any  quarantined  area, 

(2)  The  article  is  moved  directly 
through  the  quarantined  area,  and 

(3)  The  point  of  origin  of  the  cuticle  is 
clearly  indicated  by  dipping  documents 
and  its  identity  has  been  maintained. 

(d]  In  addition  to  being  eligible  for 
movement  pursuant  to  paragraph  (c)  of 
this  section,  fruit  designated  as  a 
regulated  article  may  be  moved 
interstate  through  a  quarantined  area 
without  a  certificate  or  limited  permit,  if: 

(1)  The  fruit  originated  outside  of  any 
quarantined  ar^^ 

(2)  The  fruit  is  moved  directly  throu^ 
the  quarantined  area  except  for  stopping 
for  packing; 

(3)  The  packing,  and  any  related 
activities  are  subject  to  monitoring  by 
inspectors; 

(4)  The  packing  is  conducted  only 
under  conditions  found  by  an  inspector 
as  adequate  to  assure  that  the  fruit  is 
not  commingled  with  any  regulated 
article  originating  in  a  quarantined  area 
and  that  the  fruit  remains  identifiable 
during  each  activities; 

(5)  The  fruit  is  treated  in  Florida  in 
accordance  with  §  301.75-12{a) 
immediately  prior  to  being  put  into 
shi];^ing  containers  that  are  new  and 
bear  a  statement  indicating  the  origin  of 
the  fruit; 

(6)  The  point  of  origin  of  the  fruit  is 
clearly  indicated  by  shipping  documents 
and  its  identity  has  been  maintained; 
and 


'  Requirements  under  all  other  applicable  Federal 
domestic  plant  quarantines  and  regulations  must 
also  be  met. 


(7)  The  packing  is  conducted  only  by  a 
person  who  has  entered  into  and 
maintains  a  valid  compliance  agreement 
with  Plant  Protectian  and  Quarantine 
whereby  it  is  agreed  that  any  packing 
and  related  activities  will  be  conducted 
only  in  accordance  with  the  conditions 
specified  in  this  section. 


§301.75-7    Iss—ncs  and  capcattrttonof 
carWicatas  and  Hmtted  I 


(a)  A  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  seed 
designated  as  a  regulated  article  if  such 
inspector 

(1)  Determines  that  ne  infestation  has 
been  found  in  the  grove  or  nursery  from 
which  the  seed  originate; 

(2)  Determines  that  tise  seed  has  been 
reated  in  accordance  with  §  301.75-12(b) 
of  this  subpart; 

(3]  Determines  that  fte  seed  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions 
necessary  to  prevent  the  spread  of  citrus 
canker  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C.  150dd);  * 
and 

(4)  Determines  that  the  seed  is  eligible 
for  movement  under  all  other  Federal 
domestic  plaot  quarantines  and 
regulations  applicable  to  such  seed. 

(bi  A  Bmiied  pemut  shall  be  issued  by 
an  inspector  for  the  movement  of  fruit 
designated  as  a  regulated  article  if  such 
inspector 

(1)  Determines  that  the  fruit  origiBated 
in  an  area  found  to  be  free  of  citrus 
canker  based  on  surveys  conducted  by 
inspectors  appointed  by  the  Deputy 
AdBuaistrator, 

(2j  Determines  Ikat  the  fruit  is  free  of 
leaves.  Utter,  and  Stems  other  than 
steaas  less  than  one  inch  in  length 
attached  to  the  fruit; 

(3)  Determines  that  the  fruit  has  been 
treated  in  accordance  with  §  301.75- 
12(a]  of  this  subpart: 

(4)  Determines  that  the  fruit  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions 
necessary  to  prevent  the  spread  of  citrus 
canker  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U5.C.  150dd); » 
and 


'Section  lOiof  the  Federal  Plant  Pest  Act  (7 
U.S.C.  ISOdd)  provides,  among  other  things,  that  ihe 
Secretary  of  Agriculture  may.  whenever  he  deems  it 
necessary  as  an  emergency  measure  in  order  to 
prevent  the  dissemination  of  any  plant  pest  new  to 
or  not  theretofore  known  to  be  widely  prevalent  or 
distributed  within  and  throughout  the  United  States, 
seize,  quafantine.  treat,  af^Iy  other  remedial 
measures  to,  destroy,  or  otherwise  dispose  of,  to 
such  manner  as  he  deems  appropriate,  any  product 
or  article  of  any  character  whatsoever,  or  means  of 
conveyance,  which  is  moving  into  m  through  the 
United  States  of  interartale.  and  which  be  has  reason 
to  believf  is  infested  or  infected  by  or  contains  any 
such  plant  pest. 
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(5)  Determines  that  the  fruit  is  eligible 
for  movement  under  all  other  Faateral 
domestic  plant  quarantines  and 
regulations  applicable  to  such  fruit 

(c)  Certificates  and  limited  permits  for 
use  for  movement  of  regiilated  articles 
may  be  issued  by  an  inspector  to  any 
person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  provided  such  person  imr 
operating  under  a  compliance 
agreement  Any  such  person  may 
execute  and  issue  a  certificate  or  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  if  such  person  has 
treated  such  regulated  article  in 
accordance  with  the  provisions  in 

§  301.75-12  and  the  inspector  has  made 
the  determination  that  such  article  is 
otherwise  eligible  for  a  certificate  or 
limited  permit  in  accordance  with  the 
provisions  of  this  section. 

(d]  Any  certificate  or  limited  permit 
which  has  been  issued  or  authorized 
may  be  withdrawn  by  an  inspector  if 
such  inspector  determines  that  the 
holder  thereof  has  not  complied  with 
any  conditions  under  the  regulations  for 
the  use  of  such  document.  The  decision 
and  reasons  for  the  withdrawal  shall  be 
confirmed  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
certificate  or  limited  permit  has  been 
withdrawn  may  appeal  the  decision  in 
writing  to  the  Deputy  Administrator 
within  ten  days  after  receiving  the 
written  notification  of  the  withdrawal. 
The  appeal  shall  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  certificate  or 
limited  permit  was  wrongfully 
withdrawn.  The  Deputy  Administrator 
shall  grant  or  deny  the  appeal,  in 
writing,  stating  the  reasons  for  such 
decision,  as  promptly  as  circumstances 
allow.  If  there  is  a  conflict  to  any 
material  fact,  a  hearing  shall  be  held  to 
resolve  such  conflict.  Rules  of  Practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Deputy  Administrator. 

§  301.75-8    Compliance  agreement  and 
cancellation  ttiereof. 

(a)  Any  person  engaged  in  the 
business  of  growing,  handling,  or  moving 
regulated  articles  may  enter  into  a 
compliance  agreement  to  facilitate  the 
movement  of  regulated  articles  under 
this  subpart.*  The  compliance  agreement 


shall  be  a  written  agreement  between  a 
person  engaged  in  business  and  Plant 
Protection  and  Quarantine,  wherein  the 
person  agrees  to  comply  with  the 
provisions  of  this  subpart  and  any 
conditions  imposed  pursuant  thereto. 

(b)  Any  compliance  agreement  may  be 
cancelled  orally  or  in  writing  by  the 
inspector  who  is  stipervising  its 
enforcement  whenever  the  inspector 
finds  that  such  person  has  failed  to 
comply  with  the  provisions  of  this 
subpart  or  any  conditions  imposed 
pursuant  thereto.  If  the  cancellation  is 
oral,  the  decision  and  the  reasons 
therefor  shall  be  confirmed  in  writing,  as 
promptly  as  circu|!nstances  allow.  Any 
person  whose  compliance  agreement 
has  been  cancelled  may  appeal  the 
decision,  in  writing,  within  ten  days 
after  receiving  written  notification  of  the 
cancellation.  The  appeal  shall  state  all 
of  the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the 
compUance  agreement  was  wrongfully 
cancelled.  The  Deputy  Administrator 
may  grant  or  deny  the  appeal,  in  writing, 
stating  the  reasons  for  such  decision,  as 
promptly  as  circtunstances  allow.  If 
there  is  a  conflict  as  to  any  material 
fact  a  hearing  shall  be  held  to  resolve 
such  conflict  Rules  of  Practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Deputy  Administrator. 

930t.7S-«    AssMnbly  and  inspection  of 
regulated  article*. 

(a)  Any  person  who  desires  to  move 
interstate  a  regulated  article 
accompanied  by  a  certificate  or  limited 
permit,  shall  as  far  in  advance  as 
possible  (sho'uld  be  no  less  than  48 
hours  before  the  desired  movement}, 
request  an  inspector  *to  take  any 
necessary  action  under  this  subpart 
prior  to  movement  of  the  regulated 
article. 

(b)  Such  article  shall  be  assembled  at 
such  point  and  in  such  manner  as  the 
inspector  designates  as  necessary  to 
comply  with  the  requirements  of  this 
subpart. 

§  301.75-10    Attachment  and  disposition  of 
a  certificate  or  limited  pennit 

(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article,  during  such 
movement  shall  be  securely  attached  to 
the  outside  of  the  container  containing 
the  regulated  article,  securely  attached 
to  the  article  itself  if  not  in  a  container. 


'  Compliance  agreemenU  may  be  arranged  by 
contacting  a  local  ofFice  of  Plant  Protection  and 
Quarantine  (local  offices  are  listed  in  telephone 
directories),  or  by  contacting  the  Deputy 
Administrator,  Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection  Service, 
Federal  r  wilding.  Hyattsville.  MO  20782. 


*  Inspectors  are  assigned  to  local  offices  of  Plant 
Protection  and  Quarantine  which  are  listed  in 
telephone  directories.  Information  concerning  such 
local  offices  may  also  be  obtained  from  the  Deputy 
Administrator,  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection  Service, 
Federal  Building.  Hyattsville,  MO  20782. 


or  securely  attached  to  the  consignee's 
copy  of  the  accompanying  waybill  or 
other  shipping  document  Provided, 
however,  that  the  requirements  of  this 
section  may  be  met  by  attaching  the 
certificate  or  limited  permit  to  the 
consignee's  copy  of  the  waybill  or  other 
shipping  documents  if  the  regulated 
article  is  sufficiently  described  on  the 
certificate,  limited  permit  or  shipping 
document  to  identify  such  article. 

(b)  The  certificate  or  limited  pennit  for 
'  the  movement  of  a  regulated  article 
shall  be  furnished  by  the  carrier  to  the 
consignee  at  the  destinatiiHi  of  the 
shipment 

§301.75-11    Coats  and  cttargee. 

The  services  of  the  inspector  shall  be 
fumisfaed  without  cost  llie  United 
States  Department  of  Agriculture  will 
not  be  responsible  for  any  costs  or        , 
charges  incident  to  Inspections  or 
.comphance  with  the  provisions  in  this 
subpart  odier  than  for  the  services  of 
the  inspector. 

$301.75-12    Treatment*.* 

(a)  Fruit  Thorough  wetting  with  a 
solution  containing  200  parts  per  miUion 
active  chlorine  for  a  period  of  at  least  2 
minutes;  or  thorough  wetting  with  a 
solution  containing  Sodium  O-Phenyl 
F^enate  (SOPP)  at  a  concentration  of 
1.86  to  2  percent  of  the  total  solution  for 
45  seconds  if  the  solution  has  sufficient 
soap  or  detergent  to  cause  a  visible  ' 
foaming  action  or  for  1  minute  if  the 
solution  does  not  contain  such 
concentration  of  soap  or  detergent 
NOTE:  SOPP  must  be  applied  in 
accordance  with  all  label  directions. 

(b)  Seed.  Extracted  bora  fiuit  that  has 
been  treated  in  accordance  with  * 
paragraph  (a)  of  this  section,  then 
cleaned  free  of  pulp,  then  immersed  in 
water  at  125  T  {51.6  'C.)  or  higher  for  10 
minutes,  and  then  immersed  in  a 
solution  containing  200  parts  per  million 
active  chlorine  for  a  period  of  at  least  2 
minutes. 

9301.75-13    Determination  of 
extraordinary  emergency. 

An  extraordinary  emergency  was 
declared  on  October  17, 1984,  because  of 
an  outbreak  of  citrus  canker  in  Florida 
(49  PR  41268].  The  regulations  in 
SS  301.75-14  through  301.75-16  of  this 
subpart  estabUsh  provisions  relating  to 
the  extraordinary  emergency. 


'Treatments  shall  be  monitored  by  inspectors  in 
order  to  asure  compliance  with  the  treatment 
provisions. 
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§301.7S-14    InipMtion,  Mizura, 
quarwrtfew,  and  BttMr  action*. 

Any  employ(  le  of  the  United  States 
Department  of  Agriculture  designated 
by  the  Deputy ,  \dministrator  and 
identified  by  ai  i  official  identiHcation 
card,  shall  hav^  authority  to  inspect, 
seize,  quarantilie,  and  take  other  actions 
authorized  under  7  U.S.C.  150dd  and 
150ff,  including  entering  with  a  warrant 
any  premises  m  Florida  to  make 
necessary  inspections  and  seizures.  Any 
such  employee  shall  be  allowed  to 
collect  sample^  of  plants  or  plant 
products  foimd  on  such  premises.  Any 
such  employee  may  enter  upon  any 
premises  witho  iit  a  warrant  if  the  person 
in  possession  of  the  premises  voluntarily 
consents  to  sue  i  employee's  entry. 

§  301.75-15    Co  npensatfcm  for  destroyed 


Compensation  by  the  United  States 
Department  of  Vgriculture  shall  be  paid 
for  plants  destr  ayed  in  Florida  because 
of  citrus  cankei  on  or  after  October  17. 
1984,  pursuant  o  an  order  issued  by  an 
inspector.  Compensation  shall  be  as 
follows: 


Ctass  of  ptant 


Ft6U  Grown  NuvMfy  Plmls: 
Linar 


Budded  tree 

Greenhouse  Grown  Nunery 

Seedling 

Liner 


Comnner  Plants: 
One(1)( 
Two  (2)  I 


Three  (3)  or  mora  grton*.. 
Grove  Plarils: 
Reset  or  new  planling 


Compen- 
taiionto 
bepM 


SOOtSS 
0.1385 
0.8450 

0.0315 
0.2660 
0.9625 

1.315 
1.710 
2.100 

■  3.740 


■  The  ■mounts  of  compensation  to  be  paid  by  USOA  for 
plarxs  represents  fifty  percent  (50%)  of  the  replacament 
vafcies  of  the  plants  as  determined  by  the  Deputy  Administra- 
lor.  The  replacement  values  tar  plants  were  determined 
based  on  information  provided  by  the  Citrus  Canker  Indemni- 
ly  Work  Group  (a  group  composed  of  representatives  of 
USDA-ERS.  USOA-APHIS.  the  University  of  Flonda.  and  the 
Fkxkla  Department  of  Aghculture  and  Consumer  Services) 
and  representatives  from  me  citnis  industiy. 


§  301.75-16    Clabn  for  compensation. 

A  claim  for  compensation  to  be  paid 
by  the  United  States  Department  of 
Agriculture  for  economic  losses  resulting 
from  the  destruction  of  plants  must  be 
presented  to  an  inspector  before 
compensation  will  be  made.  The  claim 


must  be  made  on  PPQ  Form  751.  The 
claimant  must  state  whether  the  items 
for  which  compensation  is  requested 
are,  or  are  not.  subject  to  a  mortgage^ 
lien,  or  other  security  or  beneficial 
interest  held  by  any  person  other  than    . 
the  claimant.  If  the  claimant  is  the 
owner  and  states  that  there  is  no 
mortgage,  lien,  or  other  such  interest  on 
the  items,  payment  will  be  made  to  the 
owner.  If  the  claimant  states  that  there 
is  a  mortgage,  lien,  or  other  such 
interest,  PPQ  Form  751  shall  be  signed 
by  the  claimant  and  by  each  person 
holding  a  mortgage,  lien,  or  other  such 
interest  on  the  items,  consenting  to  the 
payment  of  any  compensation  allowed 
to  the  person  specified  thereon,  and 
payment  will  be  made  to  such  person. 

Done  at  Washington,  D.C.,  this  12th  day  of 
December  1985. 
William  F.  Helms. 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health 
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This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
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in  individual  pamphlet  form 
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H.R.  3327/Pub.  L  99-173 

Military  Construction 
Appropriations  Act,  1986  (Dec. 
10,  1985;  99  Stat.  1024;  9 
pages)    Price  $1.00. 
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Public  Papers 
of  the 

Presidents 
of  trie 
United  States 

Annual  volumes  conlaining  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available: 


Herbert  Hoover 

1929 $19.00 

1930 $19.00 

1931 $20.00 

1932-33 $24.00 

Proclamations  &  Executive 
Orders-March    4.    1929    to 
March  4,  1933 
2  Volume  set $32.00 

Harry  Truman 

1945  Out  of  print 

1946  Out  of  print 

1947 $17.00 

1948 Out  of  print 

1949 $18.00 

1950 $19.00 

1951 $20.00 

1952-53 $24.00 

Dwight  D.  Eisenhower 

1953  Out  of  print 

1954 $23.00 

1955 $20.00 

1956 $23.00 

1957 Out  of  print 

1956 Out  of  print 

1959 Out  of  print 

1960-61   Out  of  print 

John  Kennedy 

1961  Out  of  print 

1962  Out  of  print 

1963  Out  of  print 

Lyndon  B.  Johnson 

1963-64 

(Book  I) $21.00 

1963-64 

(Book  II)    Out  of  print 

1965 

(Book  I)    Out  of  print 

1965 

(Book  II) $18.00 

1966 

(Book  I)    Out  of  print 

1966 

(Book  II) $20.00 

1967 

(Book  I) $19.00 

1967 

(Book  II)    Out  of  print 

1968-69 

(Book  I) $20.00 


1968-69 

(Book  II) $19.30 

Richard  Nixon 

1969 $23.00 

1970  Out  of  print 

1971  Out  of  print 

1972 Out  of  print 

1973  Out  of  print 

1974 $18.00 

Gerald  R.  Ford 

1974 $19.00 

1975 

(Book  I) $22.00 

1975 

(Book  U) $22.00 

1976-77 

(Book  I) $23.00 

1976-77 

(Book  11) Out  of  print 

1976-77 

(Book  III) $22.00 

Jimmy  Carter 

1977 

(Book  I) $23.00 

1977 

(Book  II) $22.00 

1978 

(Book  I) $24.00 

1978 

(Book  II)  $25.00 

1979 

(Book  I) $24.00 

1979 

(Book  II) $24.00 

1980-81 

(Book  I) $21.00 

1980-81 

(Book  II)  $22.00 

1980-81 

(Book  III) $24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  I) Out  of  print 

1982 

(Book  II)  $25.00 

1983 

(Book  i) S31.00 
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